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Presidential  Determination  No.  94-11  of  January  13,  1994 
Provision  of  Assistance  to  Jordan  for  Fiscal  Year  1994 


IFR  Doc.  94-2366 
Filed  1-28-94;  3:38  pml 
Billing  code  4710-10-M 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  539  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act 
1994  (Public  Law  103-87),  I  hereby  determine  and  certify  that  furnishino 
assistance  to  Jordan  from  funds  appropriated  or  otherwise  made  available 
under  that  Act  is  in  the  national  interest  of  the  United  States, 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


lXrtUwUUaA<riUMJdt^^ 


THE  WHITE  HOUSE, 
Washington.  January  13,  1994. 
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Rules  and  Regulations 


Federal  Register 

Vol.  59.  No.  21 

Tuesday,  February  1.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regalatory  documents  having  general 
appttcability  and  legal  effect,  nxwt  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urtder 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  feted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220,  221  and  224 
[Regulations  G,  T,  U  and  X] 

Securities  Credit  Transactions;  List  of 
Marginable  OTC  Stocks;  List  of 
Foreign  Margin  Stocks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  ov^r-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  Listare  published 
four  times  a  year  by  th|j  Board.  This 
document  .sets  forth  additions  to  and 
deletions  from  the  previous  O'l  C  List 
and  additions  to  the  Foreign  List.  Both 
Lists  were  last  published  on  Oclober  25, 
1993  (58  FR  54929),  and  became 
effective  on  November  8.  1993. 
EFFECTIVE  DATE:  February  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781.  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  D.C. 
20551.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson,  • 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  are  additions  to  and  deletions 
frojn  theNQTC  List.  This  supersedes  the 
last  OTC  List  which  was  effective 
November  8, 1993.  Additions  and 


deletions  to  the  OTC  List  were  last 
published  on  October  25, 1993  (58  FR 
54929).  A  copy  of  the  complete  OTC 
List  is  available  from  the  Federal 
Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G, 
T  and  U  (12  CFR  parts  207,  220  and  221. 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  under  a  Securities  and 
Exchange  Commission  (SEC)  rule  as 
qualified  for  trading  in  the  national 
market  system  (NMS  security). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers.  Inc. 
and  will  be  incorporated  into  the 
Board's  next  queuierly  publication  of  the 
OTC  Ust. 

Also  listed  below  are  the  additions  to 
the  Board's  Foreign  List,  which  was  last 
published  October  25.  1993  (58  FR 
54929).  and  became  effective  November 
8,  1993.  There  are  no  deletions  from  the 
Foreign  List.  The  Foreign  List  incluSes 
those  foreign  securities  that  meet  the 
criteria  in  §  220.17  of  Regulation  T  ancl 
are  eligible  for  margin  treatment  at 
broker-dealers  on  the  same  basis  as 
domestic  margin  securities.  A  copy  of 
the  complete  Foreign  List  is  available 
from  the  Federal  Reserve  Banks. 

Public  Comment  and  Deferred  Effective 
Date 

The  requirements  of  5  U  S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6(a)  and  (b). 
220.17(a).  (b).  (c)  and  (d).  and  221.7(a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  oi  5 


U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective 

List  of  Subjects 

12  CFR  Part  207 

Banks.  Banking,  Credit.  Margin. 
Margin  requirements.  National  Market 
System  (NMS  Security).  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  Banking.  Brokers.  Credit, 
Margin.  Margin  requirements. 
Investments.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  221 

Banks.  Banking.  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security).  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks.  Banking.  Borrowers,  Credit, 
Margin.  Margin  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (15  U.S.C.  78g  and  78w).  and 
in  accordance  with  12  CFR  207. 2(k)  and 
207.6  (Regulation  G).  12  CFR  220.2(u) 
and  220.17  (Regulation  T),  and  12  CFR 
221. 2(j)  and  221.7  (Regulation  U).  there 
is  set  forth  below  a  listing  of  deletions 
from  eind  additions  to  the  OTC  List  and 
additions  to  the  Foreign  List. 

Deletions  from  the  List  of  Marginable  OTC 
Stocks 

Stocks  Femoved  For  Failing  Continued 
Listing  Requirements 

All  American  Semicondurtor.  Inc. 

Class  B,  warrants  (expire  06-18-971 
Alliance  Imaging,  Inc. 

$.01  par  common 
BKLA  Bancorp  (CalifomiaJ 

No  par  common 
California  Micro  Devices  Corp. 

Warrants  (expire  04-16-97) 
Candies,  Inc 
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Warrants  (expire  01-18-94) 
CBL  Medical,  Inc. 

S.Ol  par  common  ^^ 

D>-nasty  Classics  Corpwration  "> 

No  par  common 
Energy-  Conversion  Devices,  Inc. 

S.Ol  par  common 
Future  Communications  Inc. 

S.QOl  par  common 
Industrial  Funding  Corp. 

Clai=-s||^  np  par  common         , 
Invitro  International 

Warrants  (expire  05-16-Q6) 
Keene  Corpwration 

$.0001  {jar  common 
Neozyme  Corporation 

S.Ol  par  common 
Tele-Communications.  Inc. 

Liquid  yield  optioAs  due  2006 
TSL  Holdings  Inc.  v 

SOI  par  common 
W.W.  Williams  Company.  The 

$1.00  par  common 
Wegener  Corporation 

S.Ol  par  common 

Stocks  Removed  For  Listing  On  A  National 
Sticuritips  Exchange  Or  Being  Involved  In  An 
Acquisition 

.\  &  W  Brands.  Inc. 

$.01  par  common 
Ahold  S.V. 

American  Depositary  Receipts 
A-moskeag  Company 

$1 .00  par  common 
Aritech  Corp. 

$1 .00  par  common 
Autotrol  Corporation 

SIO  par  common 
Boston  Five  Bancorp.  Inc. 

S.Ol  par  common 
Bytex  Corporation 

S.IO  par  common 
CHfcckpoint  Systems.  Inc. 

5  10  par  common 
Compania  Boliviana  De  Energia  Electrica 
S.A. 

No  par-common 
Corestjtes  Financial  Coqaoration 

SI  00  par  common 
(^stco  Wholesale  Corporation 

S.0O33  par  common  / 

tlmwood  Bancorp.  Inc  (Pennsylvania)-' 

S 1 .00  par  common 
Engraph.  Inc 

SI. 00  par  common 
First  AmiJillo  Bancorporation.  Inc 

Si. 00  par  common 
First  A.MFED  Corporation 

S.Ol  par  common 
First  "Bancorp  India.ia.  Inc 

No  par  common 
Gateway  FED  Corporation  (Ohio) 

S  01  par  common 
Ceragh'y  &  Miller.  Inc. 

S  01  par  common 
Cerriiy  Oil  and  Gas  Corporation 

S.Ol  par  common 
C;oody  Products.  Iijc. 

S  1 1)  par  common 
Ilerit.iJe  Bankcorp,  Inc.  (Michigan) 

SOI  par  common 
Integra'ed  Heaith  Sen:ice8,  Inc. 

S  001  par  common 
I:'.terr.rst  Bankcorp.  Inc  (Michigan) 


SOI  f>ar common 
lackson  Country  Federal  Bank.  A  Federal 
Savings  Bank 

Series  A,  preferred  stock 
Jefferson  Bank  (Pennsylvania) 

Si. 75  par  common 
Kendall  fntemational.  Inc. 

S.Ol  par  common 
Masco  Industries,  Inc. 

$1.00  par  common  6%  convertible 
debentures  due  2011 
Meca  Software.  Inc. 

$.01  par  common 
Medco  Containment  Services.  Inc. 

S.Ol  par  common 
Mid-State  Federal  Savings  Bank  (Florida) 

S  1.00  par  common 
MilHcom  Incorporated 

S.Ol  par  common 
Morrison  Incorporated 

$.01  parconmion 
National  Data  Corporation 

$  1 25  par  common  — _. 

Ohio  Bancorp  '' 

No  par  common 
Oil-Dri  Corporation  of  America 

SlO  p>ar  common 
Osmonics,  Inc. 

SOI  par  common  '  . 

Pacific  Bancorjjoration  (California)' 

S  iTsa  par  common 
Prefsrre^i^Health  Care  Ltd. 

$.01  par  common 
RSttWadmen's  Federal  Savings  i  Lo«n 
Association 

S.Ol  par  capital 
Salem  Sportswear  Corporation 

S.Ol  par  common 
Secor  Etank.  Federal  Savings  Bank  (Alabama) 

S.Ol  par  common 
Simula.  Inc. 

VOLpar  common 
talesman  Group,  Inc..  The 

SI. 00  par  common 

6V4%  convertible  subordinated  del)eniures 
Stewart  Information  Services  Corp. 

Si. 00  par  common 
Sun  Coast  Plastics.  Inc 

$.01  par^mmon 
Teiematics\Ipteniational.  Inc 

S.Ol  par  common  —  -n^ 

Total  Energold  Corporation 

No  par  common 
Total  Pharmaceutical  Care,  Inc. 

No  par  common 
Tristate  Ban«6Fp.  The  (Ohio) 

SI. 00  par  common 
United  Mobile  iiomes.  Inc. 

$.10  par  common 
L'nited  Thenn^eorfwration 

$.10  par  common- 
Valley  Bancorp.  Inc 

S5.00  par  common 
ViiUey  National  Bancorp 

No  par  common 
Washington  Homes.  Inc. 

S.Ol  par  common 
Wellington  Leisure  Products.  Inc. 

S.Ol  p>ar  common 
Wisconsin  Southern  Gas  Company,  Inc. 

S5.00  par  common 
Wiser  Oil  Company.  The 

S3. 00  par  common 

Additions  to  the  List  of  Marginable  OTC 
Stocks 

AAON,  Inc. 


1^ 


par  common 
ABtTRail  Products  Corporation 

SOI  par  common  J 

Active*'oice  Corporation  ^ 

No  {Mr  common 
Advanced  Technology  Materials,  Inc. 

S.Ol  par  common 
.^PGCable  Sys'tems.  Inc. 

S.Olvpi^^mmon 
Airport  Systems  International,  inc. 

SOI  par  common 
,\lad(lin  Knowledge  Systems  Ltd. 

Ordinary  Shares.  NIS  .01  par  value 
.Alliance  Semiconductor  Corpniration 

S.Ol  par  common 
.Allied  Capital  Lending  Corporation 

S.OOOl  par  common 
Allied  Life  Financial  Corporation 

No  par  common 
Alpha  Microsystems 

Warrants  (expire  09-01-98] 
American  Mobile  Satellite  Corporation 

S.Ol  par  common 
American  Recreation  Company  Holdings  Inerx 

$.01  par  common  CJ^i 

.American  Telecasting.  Inc. 

S.Ol  par  common 
Amerigon  Incorporated 

Class  A.  no  par  conunon 
Ameristar  Casinos  Inc. 

$.01  par  common 
Amrion  Inc. 

$.001 1  par  common 
Applied  Innovation  Inc 

S.Ol  par  common 
Applied  Microbiology,  Inc. 

S.005  par  common 
Applied  Science  &  Technology  Inc. 

S.Ol  par  common 

Warrants  (expire  11-10-98) 
Arakis  Energy  Corporation 

No  par  common 
Arris  Pharmaceutical  Corporation 

S 1  00  par  conmion 
Asante  Techifologies.  Inc 

$.001  par  common 
.Astoria  Financial  Corporation 

S.Ol  par  common 
Atlantic  Beverage  Co..  Inc. 

$.01  par  common 
Bando  McCloci-lin  Ca|?ita!  Corporation 

Series  A.  S  01  par  adjustable  rate 
cumulative  preferred 
Bankunited  Financial  Corpmration  (Florida) 

S.Ol  par  noncumulalive  perpetual 
preferred. 
Billy  Blues  Food  Corporation 

9%  cumulative  convertioie  pre^.-riid 
Bioject  Medical  Tech  Inc. 

No  par  common 
Bollinger  Industries  Inc. 

$.01  par  common 
Boston  Chicken     , 

$.01  par  common 
Brothers  Gourmet  CoITees  Inc. 

S  0001  par  common 
C.  Brewer  Homes.  Inc.  •    , 

Class  A,  $.01  j)ar  common 
Cable  Design  Technologies  Corporation 

$.01  par  common 
Cablemaxx  Inc. 

S.Ol  par  common 
Qill-Nut  Enterprises  Inc. 
Class  B.  no  par  common 
Capital  Savings  Bancorp  Inc  (Michigan) 

S.Ol  4)ar  common  y 

Cardinal  Bancshares.  Inc  (Kentucky) 
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No  par  cominon 
Careline,  Inc. 

S.OOOl  parxpmmon 
Carson  Pirie  ScftiUA  Co. 

$.01  par  comnioi! 
CBT  Corporation 

No  par  common 
Celex  Group,  Inc. 

$.01  par  common 
Cellstar  Corporation 

•SOI  par  common 
CHC  Helicopter  Corporation 
'     Class  A,  subordinate  voting  shares 
Children's  Broadcasting  Corp>oration 

$.01  par  common 
Clintrials  Inc. 

$.01  par  common 
Club  Car  Inc. 

$.01  par  common 
CMC  Industries  Inc. 

$.01  par  common 
Coastal  Banc  Savings  Association  (Texas)  ' 

Series  A,  no  par  noncumulative  preferred 
Coflexip 

American  Depositary  Receipts 
Commerce  Group,  Inc.,  The. 

$.50  par  common 
Conununications  Central  Inc. 

$.01  par  conunon 
Conso  Products  Company 

No  par  common 
Consolidated  Stainless  Inc. 

$.01  par  common 
Consumer  Portfolio  Services.  Inc. 

No  par  common 
Credence  Systems  Corporation 

$.001  par  common 
Crescent  Airways  Corporation 

$.01  par  common 

Warrants  (expire  01-10-98) 
Crossmann  Communities  Inc. 

No  par  common 
D  &  N  Financial  Corp>oratlon 

Warrants  (expire  12-31-96) 
Davel  Communications  Group  Inc. 

No  par  common 
Deckers  Outdoor  Corporation 

$.01  par  common 
Delta  Petroleum  Corporation 

$.01  par  common 
Digidesign,  Inc. 

$.001  par  common 
DM  Management  Company 

$.01  par  common 
Duracraft  Corporation 

No  par  common 
Eateries,  Inc. 

$.002  par  common 
EB,  Inc. 

$2.00  par  common 
Elephant  &  Castle  Group,  Inc. 

No  par  common 
Ellett  Brothers,  Inc. 

$.01  par  common 
Encad,  Inc. 

No  par  common 
Encon  Systems,  Inc. 

S.Ol  par  common 
Ensys  Environmental  Products  Inc. 

$.01  par  common 
Envirogen.  Inc. 

Warrants  (expire  10-12-98) 
Enviropur  Waste  Refining  k  Technology  Inc 

$.01  par  common 

Class  B  warrants,  (expire  12-31-94) 
Evergreen'^edia  Corporation 


6%  convertible  exchangeable  preferred 
Fairfield  Communities  Inc. 

$.01  par  common 
Farmers  &  Mechanics  Bank  (Connecticut) 

$.01  par  common 
FFLC  Bancorp,  Inc.  (Florida) 

$.01  par  common 
Fidelity  Bancorp  Inc  (Illinois) 

$.01  par  common 
Fidelity  Federal  Savings  Bank  of  Florida 

$1.00  p>ar  common 
First  Banking  Conjpany  of  Southeast  Ceorgii| 

$1JSQ  par  common 
First  Bankshares  Inc.  (Missouri) 

$.01  par  common  \^ 

First  Charter  Bank,  N.A.  (California) 

S2.56  par  common 
First  Financial  Bankshares.  Inc.  (Texas) 

$10.00  par  common 
First  Savings  Bank  of  .Moore  County  Inc..  SSB 

No  par  common 
First  State  Bancorporation  (New  Mexico) 

No  par  common 
Flair  Corporation 

$.01  p>ar  common 
Foamex  International,  Inc.  f 

$<01  par  common 
|«nklin  Ophthalmic  Instruments  Co.,  Inc. 

$.(X)1  par  common 
Friedman's  Inc. 

Class  A,  $.01  f)ar  conmion 
Frisco  Bay  Industries  Ltd. 

No  par  common 
FTP  Software  Inc. 

$.01  par  common 
Fulcrum  Technologies,  Inc. 

No  par  common 
Gaming  Corporation  of  America 

$.02  par  common 
Gateway  2000  Inc. 

$.01  p>ar  common 
Gibraltar  Steel  Corporation 

$.01  par  common 
Globalink.  Inc. 

S.Ol  par  common 
Golden  Systems  Inc. 

No  par  common 
Granite  Broadcasting  Corporation 

$.01  par  cumulative  convertible 
exchangeable  preferred 
Grasso  Corf>oration  / 

$.01  par  common  (__ 

Great  American  Communications  Company 

Class  A,  no  par  conunon 
Greenwich  Air  Services  Inc. 

$.01  p&T  common 
Gryphon  Holdings  Inc.  % 

$.01  par  common 
Hallmark  Capital  Corporation 

Sl.OO  par  common 
Harbor  Federal  Savings  Bank  (Florida) 

$1.00  par  common 
Harvard  Industries  Inc. 

Class  B,  $.01  par  common 

$.01  par  14V4%  PIK  exchangeable 
preferred 
Harvey  Comics  Entertainment.  Inc. 

No  par  common 
Healthwise  of  America,  Inc. 

$.25  par  common 
Heidemij  N.V. 

$.05  ptar  common  (NLG) 
Hi-Rise  Recycling  Systems,  Inc. 

$.01  par  conunon 
Holophane  Corp. 

$.01  par  common 
Human  Genome  Sciences  Inc. 


f 


$.01  par  common 
Ico,  Inc. 

Depositary  shares 
Illinois  Sup>erconductor  Corpwration 

$.001  par  common 
Innovative  Gaming  Corporation 

$.01  par  common 

Warrants  (expire  05-28-96) 
Insignia  Financial  Group,  Inc. 

Class  A,  $.01  par  common 
Insilco  Corporation 

$.001  par  common 
Insite  Vision  Inc. 

S.Ol  par  common 
Integracare  Inc. 

$.001  par  common 
Integrated  Process  Equipment  Corpwration 

$.01  par  common 
Intelligent  Surgical  Lasers,  Inc. 

Warrants  A,  (expire  11-17-2000) 

Warrants  B,  (expire  11-17-2000) 
Interfilm,  Inc. 

$.01  par  conunon  • 

Interlink  Electronics 

No  par  common 
International  Fast  Food  Corporation 

$.01  par  common 
International  Semi-Tech  Microelectronics 

Class  A.  sub-voting  shares 
Mnterpore  International 

No  par  common  , 

Itron.  Inc. 
'     No  par  common 
Iwerks  Entertainment  Inc. 

S.OOl  {>ar  common 
Jacor  Communications  Inc. 
.  $.10  par  common 

Warrants  (expire  01-14-2000) 
Jasmine  Ltd. 

$.001  p>ar  common 
Jetforra  Corporation 

No  par  common 
JPE,  Inc. 

No  par  conftnon 
Kaman  Corporation 

Dep)ositary  Shares 
Kentucky  Enterprise  Bancorp,  Inc. 

$.01  par  common 
Koala  Corporation  'i 

$.10  par  common 
Koo  Koo  Roo,  Inc. 

$.01  par  common 
Lakeview  Savings  Bank  (New  Jersey) 

$2.00  par  conunon 
Landair  Services  Inc. 

$.01  par  common 
Lodgenet  Entertainment  Corporation 

$.01  par  common 
London  &  Overseas  Freighters  Limited 

American  Depositary  Receipts  ^ 
Lone  Star  Casino  Corporation 

$.001  par  common 
Louisville  Gas  and  Electric  Company 

5%  preferred  stock 
M.G.  Products,  Inc. 

No  par  common 
Mace  Security  International  Inc. 

$.01  par  common  / 

Macromedia,  Inc. 

$.001  par  common 
Main  Street  Community  Bancorp,  Inc. 

S.Ol  par  common 
Martek  Biosciences  Corporation  , 

$.10  p>ar  conunon 
Masland  Corporation 

SOI  par  conunon 
Merchants  Bancorp,  Inc.  (Illinois) 


L 
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SI  00  par  coxnrnon 
Mexcury  Interactive  Corporation 

$  002  par  common 
Mikohn  Gaming  Corporation 

S.IO  par  common 
Millicora  International  Cellular  S.A. 

S2.00  par  common 
MK  Gold  Company 

SOI  par  common 
Monaco  Finance,  Inc. 

Class  A.  SOI  par  common 

Class  B,  warrants  (expire  12-11-95) 
Monterey  Pasta  Company 

No  par  common 
Mountasia  Entertainment  Interr.ational  Inc 

No  par  conmion 
MRI  Management  Associates,  Inc. 

$.001  par  common 
Mutual  Federal  Savings  Bank  of  Miamisburg 

SI. 00  par  common 
N-Viro  International  Corporation  ■* 

$.01  f)ar  common 
National  Dentex  Corporation 

$.01  par  common 
Navarre  Corporation 

No  par  common 
NDC  Automation,  Inc. 

$.01  par  common 
Network  Imaging  Corporation 

SOOOl  par  common 

S.OOOl  f)ar  preferred 

Warrants  (expire  05-07-97) 
New  World  Powei  Corporation 

$.01  par  common 

.North  Bancshares  Inc  OHinois) 

V.Ol  par  common 
0»an  Optique  Distributors.  Inc. 

No  par  conmion 


tommon 
tommon 
I  Inc.  (Illinois) 


/Ltd 


(Minnesota) 
avertible  exchangeable 


Odefics,  Inc. 

Class  A.  S.IO  par 

Class  B.  $.10  par 
Old  Second  Bancoi 

No  par  common 
OljTnpic  Fin 
.    8%  ciimulat 
preferred 
OM  Group  Inc. 

$.01  par  common 
Opinion  Research  Corporation 

$.01  par  common 
Oxford  Resources  Corporation 

Class  A.  $.01  par  common 
P.A.M.  Transportation  Services  Inc 

SOI  par  common 
Pacific  Crest  Capital  Inc. 

$.01  par  common 
Parkervlsion,  Inc 

$.01  par  common 
Partnene  Holdings  Ltd. 

$1.00  par  common 
Patterson  Energy  Inc.  ^ 

$.01  par  common 

Warrants  (expire  11-02-95) 
Penederm  Inc. 

No  par  common 
Penn-America  Group.  Inc 

$.01  par  common 
Perseptive  Technologies  D  Corporation 

Units  (expire  12-31-95) 
Petrocorp  Incorporated 

$.01  par  common 
Petstufflnc  . 

$.01  par  common  N) 

Pharmliouse  Corporation 

No  par  coftimon  ^ 

Pharmos  Corporation 


S.03  par  common 
Photonics  Corporation 

$.001  par  common 
Physicians  Insurance  Company  of  Michigan 

$1.00  par  conmion 
Piemonte  Foods  Inc 

No  par  common 
Pinpoint  Retail  Solutions,  Inc. 

No  par  common 
Planar  Systems,  Inc.  " 

No  {lar  common 
PMC  Commercial  Trust 

Shares  of  beneficial  interest 
Polio  Tropical.  Inc 

$.01  par  common 
Positron  Corporation 

$.01  par  common 

Warrants  (expire  12-02-98) 
Premiere  Page,  Inc. 

S.Ol  par  common 
Proxim.  Inc. 

$.001  par  common 
PSB  Holdings  Corporation 

$.01  par  common 
Purus,  Inc 

$.001  p>ar  common 
Quaker  City  Bancorp,  Inc.  (California) 

$.01  par  common 
Quaker  Fabric  Cor|>oration 

$.pl  par  common 
Queens  County  Bancorp,  Inc.  (New  York) 

$.01  par  common 
Quicktum  Design  Systems,  Inc. 

$.001  par  common 
Racotek,  Inc. 

$.01  par  common 
Railtex.  Inc. 

$.10  par  common 
Republic  Security  Financial  Corporation 
(Florida) 

Series  A,  7.5%  cumulative  convertible 
preferred 
RGB  Computer  &  Video,  Inc 

No  par  common 
Rimage  Corporation 

Warrants  (expire  07-21-95) 
Roberds  Inc 

No  par  common 
Robotic  Vision  Systems.  Inc 

$.01  par  common 
Royce  OTC  Micro-Cap  Fund.  Inc 

$.001  par  common 
Safeslcin  Corporation 

$.01  par  common 
Sangstat  Medical  Corporation 

No  par  common 
Schnitzer  Steel  Industries  Inc 

Class  A.  $1.00  par  common 
Search  Capital  Group,  Inc 

$.01  par  common 
Security  Capital  Corporation  (Wisconsin) 

$1.00  par  common 
Seda  Specialty  Packaging  Corporation 

No  par  common 
Shaw  Group  Inc.  The 

$.01  par  common 
Skybox  International  Inc 

$.01  par  common 
Sonoco  Products  Company 

Series  A.  cumulative  convertible  preferred 
Soricon  Corporation. 

$.01  par  common 
Southwest  Bancorp.  Inc  (Oklahoma) 

$1.00  par  common 
Speciality  Equipment  Companies  Inc 

$.01  par  common 
Spectral  Diagnostics  Inc. 


No  par  common 
Spreckels  Industries,  Inc. 

Class  A,  S.Ol  par  common 
Stacey's  Buffet.  Inc. 

Warrants  (expire  11-12-98) 
State  Bancshares  Inc.  (Pennsylvania) 

SI. 00  par  common 
Stimsonite  Corporation 

$.01  par  common 
Submicron  Systems  Corporation 

S.OOOl  par  common 
Summa  Industries,  Inc 

No  par  common 
Sunbelt  Companies.  Inc..  The  . 

$.01  par  common 
Sutton  Resources.  Ltd. 

No  par  common 
Sylvan  Learning  Systems  Inc. 

$.01  par  common 
Tat  Technologies  Ltd. 

Ordinary  shares,  NIS  (0.15  par  common) 

Class  A,  warrants  (expire  03-31-94) 
lee-Comm  Electronics  Inc 

No  par  common 
Temtex  Industries,  Inc 

$.20  par  common 
TFC  Enterprises.  Inc. 

$.01  par  common  v 

Tower  Air  Inc. 

S.Ol  par  common 
Transnational  Re  Corporation 

Class  A.  $.01  f>ar  common 
Triad  Guaranty  Inc. 

$.01  par  common 
Triquint  Semiconductor,  Inc. 

No  par  common 
U.S.  Wireless  Data.  Inc. 

Class  A.  $.01  par  common 
Ultimate  Electronics  Inc. 

$.01  par  common 
Union  Switch  &  ^ijgnal  Inc. 

$.01  par  common 
Uniphase  Corporation 

$.001  par  common 
United  Video  Satellite  Croup.  Inc 

Class  A.  $.01  par  common 
Universal  Forest  Products  Inc 

No  par  common 
Urban  Outfitters  Inc 

$.0001  par  common 
Veritas  SofUvare  Corporation 

No  par  common 
Viagene.  Inc 

$.001  par  common 
Visx,  Incorporated 

$.01  par  common 
Wang  Laboratories,  Inc. 

$.01  par  common 

Warrants  (expire  07-02-2000) 
Welbilt  Corporation 

$.01  par  common 
West  Marine,  Inc. 

$.001  par  common 
Westerfed  Financial  Corporation 

$.01  par  common 
White  River  Corporation 

$.01  par  common 
Wickes  Lumber  Company 

$.01  par  common 
WRT  Energy  Corporation 

$.01  par  common 

9%  convertible  preferred 
WVS  Financial  Coirporation 

$.01  par  common 
Zoltek  Companies.  Inc 

SOI  par  common 
Zytec  Corp 
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No  par  conunon 

Additions  to  the  List  of  Foreign  Margin 
Stocks 

Cheung  Kong  Holdings  Ltd. 

HKS.SO  par  ordinary  shares 
China  Light  &  Power  Co.,  Ltd. 

HKS5.00  par  ordinary  shares 
Daifuku  Company 

¥50  par  ordinary  shares 
Dairy  Farm  International  Holdings  Ltd. 

HKS.OS  par  ordinary  shares 
Guoco  Group  Ltd. 

HKS.SO  par  ordinary  shares 
Hang  Lung  Development  Company 

HKSl.OO  par  ordinary  shares 
Hang  Seng  Bank  Ltd. 

HKS5.00  par  ordinary  shares 
Henderson  Land  Development  Co..  Ltd. 

HKS2.00  par  ordinary  shares 
Hong  Kong  Electric  Holding  Ltd. 

HKSl.OO  par  ordinary  shares       i 
Hong  Kong  Land  Holdings  Ltd. 

HKS.IO  par  ordinary  shares 
Hong  Kong  Telecommunications  Ltd. 

HKS.SO  par  ordinary  shares 
HSBC  Holdings  PLC  • 

HKS.SO  par  ordinary  shares 
Hutchinson  Whampoa  Ltd. 

HKS.25  par  ordinary  shares 
"  Hysan  Development  Co.,  Ltd. 

HKS5.00  par  ordinary  shares 
fardine  Strategic  Holdings  Ltd. 

HKS.OS  par  ordinary  shares 
Sun  Hung  Kai  Properties  Ltd. 

HKS.SO  par  ordinary  shares 
Swire  Paci^c  Ltd. 

A  shares,  par  HKS.60 
Wharf  Holdings  Ltd. 

HKSl.OO  par  ordinary  shares 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Biglulation  pursuant  to  delegated  authority 
(12  CFR  265.>(f)(10)),  lanuary  26. 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doa  94-2253  Filed  1-31-94:  8:45  am] 
BiUMO  CODE  6»1»-ei-l> 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  102 

Disclosure  of  Information  and  Privacy 
>ct  of  1974 

AGENCY:  Small  Busiaess  Administration. 
4USTI0N:  Final  ruley. 

^V:  This  final  rule  will  amend  the 
Business  Administration  (SBA) 
ation  w^ch  lists  the  Agency's 
Systems  of  Records  thtit  are  specifically 
exempted  from  design^;^  sections  of 
the  Privacy  Act  of  1974.  5  U.S.C.  552a. 
SBA  is  amending  these  regulations  to 
reflect  revisions  to  SBA^  Systems  of 
Records,    jt-x 

DATESfThii  rute  U  effective  February  1, 
1994.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
B«ver(y  iC  Liiiden.  Chief,  Freedom  of 


Information/Privacy  Acts  Office.  U.S. 
Small  Business  Administration,  409 
Third  Street.  SW.  Washington.  DC 
20416.  (202)  653-6460.  ^ 

SUPPLEMENTARY  INFORMATION:  SBA  is 
hereby  amending  its  regulations  which 
delineate  those  Systems  of  Record 
which  are  specifically  exempted  fiom 
designated  provisions  of  the  Privacy  Act 
of  1974.  5  U.S.C.  552a.  Specifically, 
SBA  is  amending  13  CFR  102.35  to 
update  those  Systems  which  are 
currently  included  in  the  Code  of 
Federal  Regulations  and  to  add  two  new 
Systems  of  Record  to  that  list.  These 
amendments  reflect  recent  revisions  to 
the  Agency's  System  of  Records. 

Due  to  the  fact  that  this  rule  governs 
matters  of  agency  organization, 
management,  and  personnel  and  makes 
no  substantive  change  to  the  current 
regulation,  SBA  is  not  required  to 
determine  if  this  rule  constitutes  a  major 
rule  for  purposes  of  Executive  Ordeir 
12291.  to  determine  if  it  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitijBS 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq],  to  do  a 
FederaUsm  Assessment  piusuant  to 
Executive  Order  12612,  or  to  determine 
if  this  rule  imposes  an-annual 
recordkeeping  or  reporting  requirement 
on  10  or  more  persons  under  the 
Paperwork  Reduction  Act  (44  U.S.C.  ch. 
35).  For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  rule  is 
drafted,  to  the  exteat  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order.  -* 

SBA  is  publishing  this  rule  governing 
agency  organization,  practice,  and 
procedure  as  a  final  rule  without 
opportunity  for  public  comment 
pursuant  to  5  U.S.C  553(b)(A). 

List  of  Subfecta  in  13  CFR  Part  IQ^ 

Freedom  of  information.  Privacy. 

For  the  reasons  set  out  in  the 
preamble,  part  102  of  title  13,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  102— (AMENDED] 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows:  *"         ^ 

Authority:  The  Freedom  of  Information  Act 
(5  U.S.C  552).  as  amended;  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq):  the 
Privacy  Act  of  1974  (5  U.S.C  552a):  18  U.SLC 
4203  (a)(1):  the  Budget  and  Accounting  Acf 
of  1921  (31  U.S.C  1 »( seq):  the  Budget  and 
Accounting  Procedures  Act  (31  U.S.C  67  et 
seq.):  Executive  Order  12600.  52  FR  23781 
(1987). 

2.  Section  102.35(a),  is  revised  to  read 
as  follows: 


9 1(KL39    8p«cMc  •xamptlons. 

(a)  Systems  of  records  subject  to 
investigatory  material  exemption  under 
5  U.S.C.  552a(k)(2).  or  5  U.S.C. 
552a(k)(5).  or  both.  '  v 

(1)  Audit  Reports-^BArdlS,  a  system 
containing  investigations  concerning  the 
use  of  funds  by  recipient^f  disaster 
home  loans;  \     ^v 

(2)  EEO  Complaint  Cases  Fiies—SBA 
050,  a  system  containing  information 
concerning  Equal  Employment 
Opportunity  complaint  cases; 

(3)  Litigation  and  Claims  File — SBA 
070,  a  system  containing  information 
concerning  recipients  of  disaster  home 
loans  and  other  individuals  who  are 
parties  to  lawsuits  oi  claims  involving 
SBA; 

(4)  Personnel  Security  Files—SBA 
100.  a  system  containing  background 
information  on  active  and  inactive  SBA 
employees; 

(5)  Security  and  Investigations  Files — 
SBA  120,  a  system  which  contains 
information  on  individuals  seeking  or 
receiving  SBA  assistance,  individuals 
involved  in  businesses  or  other 
organizations  seeking  or  receiving  such 
assistance,  representatives  of  applicants 
for  SBA  assistance,  members  of  advisory 
councils,  and  SCORE/ ACE  volunteers. 
This  system  also  includes  Information 
relating  to  referrals  for  investigation  of 
possible  misconduct  by  SBA  employees, 
and  individuals  involved  in  seeking  or 
obtaining  SBA  assistance; 

(6)  Standard  of  Conduct  Files— SBA 
140,  a  system  containing  information 
concerning  dutside  employment  and 
financial  interests  of  SBA  employees, 
conduct  of  SBA  employees,  and  related 
matters;  and 

(7)  Civil  Rights  Compliance  Files — 
SBA  165,  a  system  containing 
information  developed  in  investigating 
an  allegation  of  discrimination  and 
other  information  related  to  the 
processing  of  a  complaint  of 
discrimination. 


Dated:  December  6. 1993.    . 
Erskine  B.  Bowles, 
Administrator. 
[FR  Doc  94-2238  Filed  1-31-94;  8:45  am) 

BtLUNa  CODE  a02S-Ot-M 
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'"'DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatk>n  Administration 

14  CFR  Part  39 

[Docket  Na  93-Miyi-116-A0;  Amendment 
39-8795;  AO  94-01-13] 

AlDMorthiness  Directives;  de  Havilland 
IModel  DHC-8-300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopt^  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havill^d 
Model  DHC-&-300  series  airplanes,  that 
requires  modifying  the  airplane  fire      \ 
detecti<)a  system  and  revising  th^ 
Airplane  F^ght  Manual  (AFM)  to 
include  procfedures  relafted  to  operating 
the  system.  This  amendment  is 
promp^d  by  re{>orts  of  several  oil  ^ie» 
in  the  inf^compressor  case  [\CC)     ■ 
assembly.Wbe  actions  specified  by  this 
AD  are  intended  To  present  sftvere 
structural  damage>to  the  airplktw  due  to 
an  internal  engine  fire  within  the  ICC 

DATES:  Effective  March  3,^994.     ^, 
The  incorporation  by  refi(renc8  <)f 
certain  publications  listed  i|i  the 
regulations  is  approved  by  the,Director 
of  the  Federal  Register  as  of  March  3, 

1994.  ^^  y 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained' 
from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA)," Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin"^ 
Avenue,  room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  IX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Fiesel,  Aerospace  Engineer, 
Propulsion  Branch,  ANE-174,  FAA, 
Engine  and  Propeller  Directorate.  N«w 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  SU«am,  New  York  11582; 
telephone  (516)  791-7422;  fax  (5l6) 
791-9024. 

SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
Model  DHC-&-30O  series  airplanes  was 
published  in  the  Federal  Register  on 


September  29, 1993  (58  FR,50868).  That 
action  proposed  to  require  the 
installation  of  an  inter  compressor  case 
(ICC)  fire  detection  system,  connection 
of  the  ICC  fire  defection  system  to  the 
airplane  fire  detection  system,  and  a 
revision  to  the  AFM  to  provide  the  flight 
crew  with  operating  procedures 
associated  with  the  ICC  fire  detection 
system. 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
'.  adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  19  airplanes 
of  IJLS.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  9. 
work  hours  per  airplane  to  accomplish    i 
;  the  required  actions,  and  that  the 
'"^  average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  costapproximately 
.  $985  per  airplane.  Based  on  these 
^^\gures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$28,120,  or  $1,480  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  gdVemment  and  the  States,  or 
on  the  distribution  ofpower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrai)t  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasofisdiscussed  above,  I 
certify  thiat  this  action  (1)  is  not  a 
"significant  regulatory 'action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  ai^d  Procedures  t44 
FR  11034,  February  2B.  1979);  and  (3) 
will  not  hav^a  significant  economic 
impact,  positive  or  nega'tive.  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
,^^xibiIUy  Act^^nal  evaluation  has 
TC^n  prepare^Sbr  mis  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtaiifed  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safetyr  ' 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tne 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS) 
DIRECTIVES  / 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
,  and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

S39.13    [Amended]' 

2.  Section  39.13  is  amended  by 
adding  the-  following  new  airworthiness 
directive:  .•    ' 

94-01-13  De  Havilland,  Inc.:  Amendmeot 

3»-8795.  Docker  93-NM-l  1&-AD. 
-  Applicability:  Model  DHC-*-301,  -^U. 
and  -314  series  airplanes,  serial  numbers  100 
through  332  inclusive:  certificated  in  any 
category.  "     ^ 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severe  structural  da/nage  to  the 
airplane  due  to  an  internal  enginp  fire  within 
the  inter  compressor  case,  accomplish  the 
following: 

(a)  Within  90  dayi  after  the  effective  date 
of  this  AO.accomplish  paragraphs  (a)(1). 
(a)(2),  and  (a)(3)  of  this  AD: 

(1)  Install  an  inter  compressor  case  (ICC) 
fire  detection  system  in  accordance  with  de 
Havilland  Service  Bulletin  SB.  &-2&-14, 
dated  March  6, 1992. 

(2)  Connect  the  IGC  fire  detectiori%ystera 
to  the  airplane  fire  detection  systemlin 
accordance  with  de  Havilland  Service 
Bulletin  SB.  8-26-14,  dated  March  6r^i992. 

(3)  Revise  Section  4.  "Abnormal/ 
Procedures",  Page  4-10-1.  of  the  f(aA- 
approved  Airplane  Flight  Manual  (AFM),  by 
adding  the  following  steps  inunedidtely  ahe/t 
step  1  of  paragraph  4-10,  "Engine  Fire 
Detection  System  Failures".  This  may  be 
accomplished  by  inserting  a  copy  of  thi»,^D 
In  the  AFM. 

"For  aircrait  incorporating  de  Havilland 
Modification  ^/1«3S 

2.  FAULT  A  advisory  light  illuminates — 
Land  as  soon  as  practicable." 

)    Xb]  An  alternative  method  of  compliance  or 
.  adjustment  of  the  co'mpliance  time  that 
provide  an  acceptable  level  of  safety  may  be 
used  if  approved  by  ^e  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA,   • ' 
Engine  BndProp>eller  Dire<;torate.  Operators 
shall  submit  their  requests  through  an 
f^propriate  FAA  Priocipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  apprt^ved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197-tmd  21.199  to 
operate  the  airplane  to  a  location  where  the 


M 


> 

J 


1 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday.  February  1.  1994  /  Rules  and  Regulations         4555 


requutfn^enU  of  this  AD  c^  be 
accomplifthed.  ^ 

(d)  The  mstallatknvand  connectiqn  shaJl 
be  donrin  accordance^with  de  Havilland 
Jberntb  Bulletin  &BNft-26-14,  dated  March 
6. 1992.  Tnis  incorpoi^tion  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  ai^cord^e  with  5  U.S.C  552(a) 
and  1  CFR  paft5V  Copies  may  be  obtained 
firom  de  Havilland.  Inc  ,  Gairatt  Boulevard. 
Downsview.  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  Inspected  at  the  FAA. 
Transpori  Airplane  Directorate,  1601  Land 
Avenue.  SW..  Rentoo.  Washington;  oral 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  161  South 
Franklin  Avenue,  room  202.  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700*;  Washington.  DC 

(e^^|s  amondmenhbecomes  effective  on 
March  3, 1994. 

Issued  in  Renton,  Washington,  on  January 
4'.  1994.  y 

Darrell  Nff  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-453  Filed  1-31-94;  8:45  ara| 

BILUNQ  COOC  4»10-«»-U 


14  CFR  Part  39 

PooKet  No.  93-ANE-44:  Amendnwnt  39- 
878S:  AD  94-01-03] . 

Airworthiness  Directives;  Teiedyne 
Continentai  MoteM  (Formerly  Bendix) 
S^,  S-200,  S-600,  andS-1200  Series 
Magnetos  '. 

agency:  Federal  AviationX 
Administration.  DOT.  ) 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airwortiiines§Td«ectiy^(AD). 
applicable  to  Teiedyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20. 
S-2C0,  S-600.  and  S-1200  series 
magnetos,  that  currently  requires 
rpplacement  of  certain  Bendix  ignition 
coils  and  rotating  magnets  that  have 
acciunulated  2000  or  more  hours  time  in 
service  (TIS).  ThiS^amendment.  requires 
replacing  Bendix  ignition  coils  and 


intended  to  prevent  magneto  failure  and 
subsequent  engine  fiailure. 

DATES:  Effective  March  3. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3. 
1994.  .        \      /      '• 

ADDRESSES:  The  service  mfoijiation 
referenced  in  this  AD  maybe  obtfiined 
from  Teled>-ne  Continental  Motorts.  P.b. 
Box  90.  Mobile,  AL  36601;#lephone 
(205)"438-3411.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Cliief 
Counsel.  12  New  England  Executive 
Park,  Burlington.  MA  01803-5299;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Otfice,  FAA.  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  Suite  210C,  Atlanta.  GA 
30349;  telephone  (404)  991-3810.  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
73-07-04,  Amendment  39-1731  (38  FR 
27600.  October  5, 1973),  which  is 
applicable  to  Teiedyne  Continental    ' 
Motors  (TCM)  (formerly  Bendix)  S-20, 
S-200,  S-600,  and  S-1200  series 
magnetos,  was  published  in  the  Federal 
Register  on  July  23.  1993  (58  FR  39476). 
That  action  proposed  to  require 
replacing  certain  Bendix  ignition  coils 
and  rotating  magnets,  regardless  of  time 
in  Service  (TIS),  with  improved 
serviceable  TCM  ignition  coils  and 
rotating  magnets  at  either  the  next  100 
hour  inspection,  the  next  aimual 
inspection,  the  next  progressive 
inspection,  or  the  next  100  hours  TIS- 
after  the  effective  date  of  the  AD^■^^^ 
whichever  occurs  first.  For  S-1200 
series  magnetos,  the  AD  proposed  to 
require  replacing  only  the  ignition  coils 
as  the  rotating  magnets  on  that  series 


rotating  magnets,  regardless  of  total  TISTX magneto  already  incorporates  the 


with  inlproved  TCM  Ignition  coils, 
rotating  magnets  and  marking  magnetos 
to  inmcate  complianoe  with  this  AD, 
except  for  the  S-1200  wries  magnetos 
On  which  the  AD  requires  replacing 
only  the  ignition  coils  as  tljat  seriej 
magneto  already  incorporaj^  rotating 
magnetos  with  ihe  improved  TCM 
design.  This  amendment  is  prompted  b'y 
jecent  reports  of  accidents  caused  by 
failures  of  magnetos  incorporating  older 
Bendix  compionents  that  bad  not  been 
replaced  iir^ccordance  with  the  current 
AD.  The  aaions  specified  by  this  AD  are 


improved  TCM  design.  Additionally, 
the  proposed  AD  would  require 
remarking  magnetos  to  indicate 
compliance  with  this  AD.  The 
inspection,  replacement,  if  necessary, 
and  remarking  would  be  accomplished 
in  accordance  with  TCM  Service 
Bulletin  (SB)  No.  637,  dated  December 
1992. 

Interested  pe.-'sOns  have  been  afforded 
an  opportunity-to  participate  in  the 
making  of  this  amendment.  Due 
consideration  '-.as  been  given  to  the 
comments  received.        ' 


One  commenter  concurs  with  the  rule 
as  proposed. 

One  commenter,  the  manufacturer, 
states  that  the  AD  should  be  hsted 
under  both  "Bendix"  and  "Teiedyne 

f  Continental  Motors"  headings  within 
the  Appliance  Section  of  the 
Airworthiness  Directives  listing  Small 
Aircraft  and  Rotorcraft,  Federal  Aviation 
'•  Regulations,  part  39.  Operators  may 
miss  an  AD  listed  only  under  TCM.  The 
FAA  concur*.  When  the  next  complete 
revision  of  the  listing  is  published,  all 
current  Bendix  AD's  w:ill  be  cross- 
referenced  under  TCM. 

In  addition,  the  manufacturer  also 
comments  that  the  AppUcabiUty  section 
of  the  AD  is  possibly  misleading.  Up  to 
the  end  of  1969,  Bendix  used  a 
sequential  seria^umbering  system  with 
no  letter  prefix  for  all  new  service 
magnetos  (those  with  black  or  red  data 
plates);  for  example:  234561  and 
1040136.  Early  in  1970.  Bendix  added 
the  "A"  prefix  and  started  with  a  low 
serial  number;  for  example:  AOOIOO. 
This  numbering  convention  continued 
up  to  at  least  serial  number  A297043  for 
all  new  service  magnetos  manufactured 
by  Bendix  in  Sidney.  New  York.  When 
Bendix  moved  to  Jacksonville,  Florida. 
a  "B"  prefi^was  added  and  the  serial 
numbers  again  started  from  a  low  value; 
for  example:  B00249.  Currently  TCM 
uses  the  letters  "A"  through  "L"  to 
preHx  the  serial  numbers  of  their 
products.  Therefore,  the  wording  of  the 
Applicability  section  in  the  proposed 
rule  is  incorrect.  The  FAA  concurs  and 
the  Apphcability  section  has  been 
revised  in  this  final  rule. 

Finally,  the  manufacturer's  comment 
states  that  the  use  of  the  word  "all"  in 
several  places  in  the  proposed  rule  can 
easily  be  misinterpreted  to  mean  every 
Bendix  coil  and  rotating  magnet  ever 
made  must  be  replaced,  while  the  AD 
applies  only  to  some  coils.  The  FAA 
concurs.  Bendix  supplied  acceptable  as 
well  as  unacceptable  coils  and  rotating 
magnets.  This  AD  is  applicable  only  to 
the  magnetos  identified  by  serial 
number  in  the  Applicability  section. 
The  word  "all"  has  been  deleted  from 
this  final  rule. 

In  addition,  the  FAA  has  determined 
that  operators  that  have  complied  with 
AD  73-07-04  by  replacing  rotating 
magnets  and  coils  in  accordance  with 
TCM  SB  No,  637,  dated  December  1992, 
are  considered  to  be  in  compliance  with 
this  AD,  and  no  further  action  is 
required. 

After  careful  review  of.the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
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detennined  that  these  changes  will 
neither  increase  the  economic  biirden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  20.000 
magnetos  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  magneto  to  accomplish  the  required 
actions,  and  that  t^e  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
Hill  cost  approximately  $700  per 
magneto.  Based  on  these  figures,  the 
tot5  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $15,100,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have,  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  ^e  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a].  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11  89. 

939.13    [Amendwl] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-1731  (38  FR 


27600,  October  5, 1973)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-8785,  to  read  as 
follows: 

94^1-03    Teledyne  Contiiiental  Motora: 

Amendment  39-8785.  Docket  93-ANE- 

44.  Supersedes  AD  73-07-04, 

Amendment  39-1731. 
Applicability:  Teledyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20,  S- 
200,  and  S-600  series  magnetos  with  red  or 
black  Bendix  (not  TCM)  data  plates  having 
serial  numbers  without  any  letter  prefix,  or 
serial  numbers  lower  than  A16058  having  the 
letter  "A"  prefix;  S-20,  S-200,  S-600,  and  S- 
1200  series  magnetos  with  blue  Bendix  (not 
TCM)  data  plates  having  serial  number 
901001  and  lower,  and  S-1200  series 
magnetos  with  red  Bendix  (not  TCM)  data 
plates  having  serial  numbers  without  any 
letter  prefix,  or  serial  numbers  lower  than 
A 132844  having  the  letter  "A"  prefix.  These 
magnetos  are  installed  on  but  not  limited  to 
reciprocating  engine  fxiwered  aircraft 
manufactured  by  Beech,  Cessna,  Maule, 
Mooney,  and  Piper. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  magneto  failure  and  subsequent 
engine  bilure,  accomplish  the  following: 

(a)  For  TOl  (formerly  Bendix)  S-20,  S- 
200,  and  S-600  series  magnetos,  replace 
Bendix  ignition  coils  and  rotating  magnets 
Identified  in  the  Detailed  Instructions  of 
TCM  Service  Bulletin  (SB)  No.  637,  dated 
December  19Q?,  with  appropriate  serviceable 
ignition  coils  and  rotating  magnets  at  the 
next  100  hour  inspection,  the  next  annual 
Inspection,  the  next  progressive  insjjection, 
or  the  next  ido  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(b)  For  TCM  (formerly  Bendix)  S-1200 
series  magnetos,  replace  Bendix  ignition  coils 
identified  in  the  Detailed  Instructions  of 
TCM  SB  No.  637,  dated  December  1992,  with 
appropriate  serviceable  ignition  coils  at  the 
next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

Note:  The  rotating  magnets  on  the  S-1200 
series  magnetos  already  incorporate  the 
improved  TCM  design. 

(c)  After  compKance  with  paragraphs  (a)  or 
(b)  of  this  AD.  as  applicable,  and  prior  to 
further  flight,  mark  the  magneto  in 
accordance  with  the  Identification 
Instructions  of  TCM  SB  No.  637,  dated 
December  1992." 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager,  Atlanta  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Ofiice. 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  replacement  shall  be  done  in 
accordance  with  the  following  service 
bulletin: 


Document 
No. 

Pages 

Revision 

Date 

TCMSB 
No.  637. 

Total 
pages: 
2 

1-2 

Originai-. 

Dec.  1992. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  In  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Teledyne  Continental  Motors,  P.O.  Box 
90.  Mobile,  AL  36601;  telephone  (205)  438- 
3411.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  OfTice  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC 

(g)  This  amendment  becomes  effective  on 
March  3, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
December  29, 1993. 
Jay  J.  Pardee. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  94-590  Filed  1-31-94;  8:45  am) 

Bn.UNG  COOC  4910-13-P 


14  CFR  Part  39 

pocket  Na  93-MIM-113-AD;  Amendment 
39-8800;  AD  94-02-03] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  [AD], 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  that  requires 
replacement  of  the  existing  attaciunent 
bolts  on  the  horizontal  stabilizer  with 
new,  improved  bolts  having  a  longer 
fatigue  life.  This  amendment  is 
prompted  by  a  report  that  certain 
attacliment  bolts  on  the  horizontal 
stabilizer  were  not  properly  treated  on 
the  siu^ace  during  production,  resulting 
in  reduced  fatigue  life.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  corrosion  and  subsequent 
fatigue-related  cradung  of  the 
attachment  bolts  on  the  horizontal 
stabilizer,  which  could  lead  to  loss  of 
stabilizer  control. 
DATES:  Effective  March  3. 1904. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3. 
1994.  '^ 

ADDRESSES:  the  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199 
North  Fairfax  Street,  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington.  EX:. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141; fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
September  1. 1993  (58  FR  46136).  That 
action  proposed  to  require  replacement 
of  the  existing  bolts  that  attach  the  link 
assembUes  on  the  dual  actuator  to  the 
drive  bracket  on  the  horizontal  stabilizer 
with  improved  bolts  having  a  longer 
fatigue  life,  and  performance  of  a      , 
functional  test.  / 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Tne  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  withdrawal  of  the 
proposal.  The  commenter  notes  that 
only  20  airplanes  in  the  U.S.-registered 
fleet  would  be  affected  by  the  proposed 
rule  and  that  the  proposed  bolt 
replacement  has  already  been 
accomplished  on  5  U.S.-registered 
airplanes.  The  commenter  also  notes 
that  the  proposed  actions  will  be 
performed  on  the  15  remaining 
airplanes  in  the  U.S.-registered  fleet, 
prior  to  the  proposed  compliance  time 
of  13,500  total  landings.  Therefore,  the 
commenter  does  not  believe  that  an  AD 
is  necessary.  The  FAA  does  not  agree. 
Issuance  of  this  AD  is  necessary  in  order 
to  ensure  compliance  for  the  remaining 
unmodified  airplanes  in  the  U.S.- 
registered  fleet.  Also,  although  the 
current  U.S.-registered  fleet  size  is 
relatively  small,  issuance  of  this  AD  will 
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ensure  accomplishment  of  the 
requirements  on  any  affected  airplane 
currently  of  foreign  registry  that  is 
purchased  by  a  U.S.  oi>erator  and  placed 
on  the  U.S.  register  in  the  future. 

The  same  commenter  also  requests 
that  an  operational  test  of  the  horizontal 
stabilizer  be  accepted  as  an  alternative 
to  the  lengthy  proposed  functional  test, 
in  the  event  that  the  FAA  decides  not 
to  withdraw  the  proposed  AD.  The. 
commenter  asserts  that  bolt  replacement 
would  not  affect  horizontal  stabilizer 
adjustment  or  rigging  and  therefore,  the 
proposed  functional  test  procedure  is 
unnecessary.  The  commenter  adds  that 
Fokker  has  indicated  that  the 
operational  test  is  acceptable,  in  lieu  of 
the  proposed  functional  test.  The  FAA 
does  not  concur,  since  the  commenter 
did  not  submit  enough  data  for  the  FAA 
to  evaluate  the  proposed  alternative 
method  of  compliance.  However,  the 
FAA  may  consider  approval  of  an 
alternative  method  of  compUance,  in 
accordance  with  paragraph  (c)  of  this 
AD.  if  such  data  were  provideid  to  justify 
the  request  and  the  operational  test 
procedure  is  defined  or  referenced. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  20  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  11 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$1,100  per  airplane.  Based  upon  these  • 
figures,  the  total  cost  impact  of  the  AD 
on  U.iS.  operators  is  estimated  to  be 
$34,100,  or  $1,705  per  airplane. 

The  FAA  has  been  advised  that  5 
U.S.-registered  airplanes  have  been 
modified  in  accordance  with  the 
requirements  of  this  AD.  Therefore,  the 
future  economic  cost  impact  of  this  rule 
on  U.S.  operators  is  now  only  $25,575. 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federahsm 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  aqtion"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  POT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
pocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

LiA  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  ^ 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-02-03  Fokker  Amendment  39-6800. 
Docket  93-NM-113-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11300  inclusive.  11303.  11306. 11308. 11310. 
and  11312  through  11314  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
corrosion  and  subsequent  fatigue-related 
cracking  of  the  attachment  bolts  on  the 
horizontal  stabilizer,  which  could  lead  to  loss 
of  stabilizer  control,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  13.500  total 
landings  or  within  12  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  replace  the  two  existing  bolts,  part 
number  D0300O-017.  that  attach  the  link 
assemblies  on  the  dual  actuator  to  the  drive 
bracket  of  the  horizontal  stabilizer,  with  new. 
improved  bolts,  part  number  DO3000-021; 
and  perform  a  functional  test;  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-27- 
037.  dated  April  3.  1992. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  attachment  bolt,  part 
number  D0300O-017,  on  the  horizontal 
stabilizer  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
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Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardizaticm 
Branch.  ANM-113.  * 

Nctfl:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  replacement  and  function  shall  be 
done  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-27-037.  dated  April  3, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Ina.  1199  North 
Fairfax  Street,  Alexandria.  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Oflice  of  the  Federal  Register,  BOO  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(f)  This  amendment  becomes  eH^ective  on 
March  3, 1994. 

Issued  in  Renton,  Washington,  on  January 
12,1994. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-1228  Filed  1-31-94;  8;45  ami 
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14  CFR  Part  39 

pocket  No.  «2-NM-17)-AD;  Amendment 
39-8792:  AD  94-01-1(9 

Airworthiness  Directives;  Boeing 
(Model  757  Series  Airplanes  Equipped 
With  Pratt  and  Whitney  PW2000  Series 
Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  ciurenlly  requires 
inspections,  adjustments,  and  functional 
checks  of  the  engine  thrust  reverser 
system;  and  modification  of  the  engine 
thrust  reverser  directional  control  valve. 
This  amendment  adds  a  requirement  for 
installation  of  an  additional  thrust 
reverser  system  locking  feattire;  revises 
the  compliance  time  for  accomplishing 
the  modification;  adds  airplanes  to  the 
applicability;  and  requires  periodic 
functional  tests  of  the  locking  feature 
following  its  installation.  This 
amendment  is  prompted  by  results  of  a 


safety  review  of  the  thrust  reverser 
system  on  these  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane. 

DATES:  Effective  March  3. 1994. 

The  incorporation  by  reference  of 
Boeing  Service  BulleUn  757-78-0028. 
Revision^l,  dated^October  29. 1992,  and 
Boeing  S^vice'Bulletin  757-78-0028, 
Revision  2,  dated  January  14, 1993,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as 
ofMarchS.  1994. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as 
of  September  16, 1991  (56  FR  46725, 
September  16, 1991). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  IbOO  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT": 
Je&ey  Duven,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
98055-4056;  telephone  (206)  227-2688; 
fax  (206)  227-1181. 

SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-20-09.  Amendment  39-8043  (56  FR 
46725,  September  16,  1991),  which  is 
applicable  to  certain  Boeing  Model  757 
series  airplanes  equipped  with  Pratt  and 
Whitney  PW2000  series  engines,  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPIUvl)  in  the 
Federal  Register  on  August  6. 1993  (58 
FR  42034).  The  action  proposed  to 
require  certain  inspections,  adjustments, 
and  functional  checks  of  the  engine 
thrust  reverser  system;  modification  of 
the  engine  thrust  reverser  directional- 
control  valve;  installation  of  an 
additional  thrust  reverser  system 
locking  feature  (sync  lock);  and  periodic 
functional  tests  of  the  locking  feature 
following  its  installation. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


One  comraenter  supports  the 
proposed  rule. 

One  commenter  requests  that 
paragraph  (e)  of  the  proposed  rule  be 
revised  to  require  only  the  "s>'nc  lock 
test"  portion  of  the  proposed  functional 
test.  The  commenter  indicates  that  the 
proposed  "Thrust  Reverser  Auto  Restow 
and  Sync  Lock  Test"  is  a  combination 
test  procedure  that  consists  of  an  auto 
restow  test  of  the  entire  thxust  reVprser 
assembly  and  a  test  of  the  sync  lock 
mechanism.  The  commenter  beUeves 
that  this  combination  test  procedure  is 
more  extensive  than  that  which  is 
necessary  to  verify  proper  functioning  of 
the  sync  lock. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA's 
objective  in  proposing  periodic 
functional  tests  of  the  sync  lock  device 
is  to  ensure  the  integrity  of  the  locking 
function.  The  FAA  included  the  auto 
restow  portion  of  the  functional  test  in 
the  proposal  because  the  Jiirplane 
maintenance  manual  does  not 
distinguish  between  the  sync  lock  test 
and  the  auto  restow  test.  However,  since 
issuance  of  the  proposal,  Boeing  has 
submitted  to  the  FAA  separate 
procedures  for  accomplishment  of  the 
sync  lock  integrity  test  described  in  the 
airplane  maintenance  manual.  These 
procedures  are  accomplished 
independently  of  the  auto  restow  test 
and  other  thrust  reverser  system  tests. 
Accordingly,  the  FAA  has  revised 
paragraph  (e)  of  the  final  rule  to  remove 
the  requirement  to  accomplish  the  auto 
restow  portion  of  the  functional  test  and 
to  specify  instructions  for 
accomplishment  of  the  sync  lock 
integrity  test  only. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  several  of  its 
members,  requests  that  the  FAA  review 
Its  justification  for  including  in  an  AD 
the  functional  test  requirements 
proposed  in  paragraph  (e).  ATA 
members  are  not  opposed  to 
accomplishing  the  proposed  *^s*s  as  part 
of  their  maintenance  programs,  but  are 
opposed  to  accomplishing  the  tests  as 
part  of  the  requirements  of  this  AD.  The 
commenters  believe  thatdie  adoption  of 
paragraph  (e),  as  pfepoSSa,  is  eouivalent 
to  issuing  a  Certification  Ma^j^l^ance 
Requirements  (CMR)  item  by  means  of 
an  AD. 

The  FAA  does  not  concur.  The  FAA 
acknowledges  that  similarities  exist 
between  the  periodic  functional  tests  of 
the  sync  lock,  as  required  by  paragraph 
(e)  of  this  AD,  and  tasks  denoted  as 
CMR  items.  The  extent  of  those 
similarities  is  that  both  CMR  items  and 
the  periodic  functional  tests  required  by 
this  AD  place  specific  requirements  on 
operators  of  Model  757  series  airplanes 
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with  respect  to  scheduling  airplane 
maintenance  activities. 

Generally,  CMR  items  define  8]>ecific 
repetitive  inspections  or  component 
replacements  for  equipment,  systems, 
and  installations.  Accomplishment  of 
these  CMR  items  ensures  that  the 
likelihood  of  certain  failures  that  could 
occur  during  operation  of  the  airplane 
does  not  exceed  the  limitations 
specified  in  Federal  Aviation 
Regulations  (FAR)  25.1309.  which  is 
applicable  to  the  design  and  approval  of 
transport  category  airplanes. 

These  CMR  items  are  identified  as  a 
result  of  safety  analyses  of  airplane 
electrical,  electronic,  pressurization, 
and  propulsion  systems.  These  analyses 
must  be  completed  and  approved  by  the 
FAA  prior  to  its  issuance  of  an  airplane 
Type  Certificate  (TC).  Following 
issuance  of  the  TC,  other  necessary 
inspections,  component  replacements, 
or  overhaul  intervals  for  airplane 
systems  that  are  based  on  in-service 
experience  with  the  airplane,  but  that 
do  not  result  in  re-evaluation  of  the 
basic  safety  analysis  on  which  approval 
of  the  system  is  based,  are  not  included 
as  additional  CMR  items;  rather,  these 
are  addressed  through  changes  to  the 
airplane  maintenance  program  or  as  the 
subjects  of  AD's. 

In  conclusion,  while  the  effect  of  a 
CMR  item  is  the  same  as  that  of  an  AD 
requirement,  its  derivation  is  different. 
A  CMR  item  is  based  on  a  statistical 
analysis  required  by  FAR  25.1309;  an 
AD  requirement  is  based  on  follow-up 
work  that  is  necessary  to  address  an 
unsafe  condition  that  is  likely  to  e.xist  or 
develop  on  other  airplanes  of  the  same 
type  design. 

This  AD  addresses  an  unsafe 
condition  identified  as  deployment  of  a 
thrust  reverser  during  flightSkod 
requires  the  installation  of  an  abl^tional 
thrust  reverser  system  locking  feature  to 
correct  that  unsafe  condition.  TheX 
periodic  functional  tests  contained  ik 
paragraph  (e)  of  this  AD  are  not  the     \ 
result  of  a  re-evaluation  of  the  safety    \ 
analyses  for  Model  757  series  airplanes  \ 
with  respect  to  FAR  25. 1 309 
requiremetfitsTThese  tests  have  been 
established  to  ensure  the  effectiveness 
of  the  modification  required  to  address 
the  identified  unsafe  condition.  The 
FAA  considers  issuance  of  this  AD  to  be 
necessary,  since  AD's  are  the  means  by 
which  accomplishment  of  procedures 
and  adherence  to  specific  compliance 
times  are  made  mandatory. 

ATA  states  further  that,  if  the  FAA 
finds  sufficient  justification  to  include 
the  functional  test  requirements  In  this 
AD,  an  alternative  to  accomplishing 
paragraph  (e)  should  be  provided  in  the 


final  rule.  That  alternative  would 
include  the  following: 

1.  Within  3  months  after 
accomplishing  the  sync  lock 
installation,  operators  would  be 
required  to  revise  the  FAA-approved 
maintenance  inspection  program  to 
include  a  functional  test  of  the  sync 
lock-  The  initial  test  would  be 
accomplished  within  1,000  hours  time- 
in-service  after  modification.  This  AD 
would  no  longer  be  applicable  for 
operators  that  have  acceptably  revised 
the  maintenance  program. 

2.  Operators  complying  with  this 
suggested  alternative  could  use  an 
alternative  recordkeeping  method  in 
place  of  that  otherwise  required  by  FAR 
91.417  or  121.380. 

3.  For  operators  complying  with  this 
suggested  alternative,  the  FAA  would  be 
defined  as  the  cognizant  Principal 
Maintenance  Inspector  (PMI). 

ATA  reasons  that  its  suggested 
alternative  to  accomplishing  paragraph 
(e)  of  this  AD  is  justified  because  no 
data  exist  to  show  that  repetitive  tests  of 
a  modified  thrust  reverser  cannot  be 
handled  adequately  through  an 
operator's  maintenance  program. 

The  FAA  does  not  concur.  As 
discussed  previously,  the  FAA  has 
determined  that  repetitive  functional 
tests  are  necessary  to  ensure  that  the 
sync  lock  modification  is  effective  in 
preventing  the  identified  unsafe 
condition.  This  determination  is  based 
on  the  fact  that  the  sync  lock  is  a  new 
design  whose  reliability  has  not  been 
adequately  proven  through  service 
experience.  The  ATA's  proposal  would 
enable  each  operator  to  determine 
whether  and  how  often  these  tests 
should  be  conducted.  In  light  of  the 
severity  of  the  identified  unsafe 
condition,  the  FAA  has  determined  that 
allowing  this  degree  of  operator 
discretion  is  inappropriate  at  this  time. 
However,  as  the  FAA  obtains  further 
information  with  regard  to  in-service 
experience,  it  may  consider  revising  the 
requirements  of  paragraph  (e)  of  this  AD 
based  on  that  new  data. 

One  commenter,  Boeing,  opposes  the 
requirement  contained  in  paragraph  (e) 
of  the  proposal  for  periodic  functional 
tests  of  the  sync  lock  following 
actomplishment  of  the  sync  lock 
installation,  and  proposes  that  the 
paragraph  be  removed  imtil  the  FAA 
reviews  the  "more  comprehensive" 
scheduled  maintenance 
reconunendations  developed  by  the 
Model  757/767  Thrust  Reverser 
Working  Group  (TRWG).  Boeing 
indicates  that  these  more 
comprehensive  tests  will  be 
recommended  for  maintenance  of  the 
thrust  reverser  system  in  the  next 


revision  to  the  Maintenance  Review 
Board  (MRB)  report.  Boeing  also  adds 
that  the  proposed  interval  at  which  the 
tests  specified  in  p)aragraph  (e)  of  this 
AD  must  be  accompli^ed  will  be 
inconsistent  with  the  next  revision  to 
the  MRB  report 

Boeing  states  that  any  scheduled 
maintenance  requirements  for  airplanes 
on  which  the  sync  lock  installation  has 
been  accomplished  should  be  presented 
at  a  Model  757  Industry  Steering 
Committee  meeting  with  the  FAA, 
which  is  scheduled  for  December  1993. 
Boeing  adds  that,  contingent  upon  FAA 
approval,  recommendations  developed 
by  the  TRWG  will  be  included  in 
Revision  D  to  the  MRB  report,  which 
will  be  pubUshed  in  the  first  quarter  of 
1994.  Boeing  believes  that  adoption  of 
the  maintenance  recommendations 
contained  in  the  forthcoming  revision  to 
the  MRB  report  will  ensure  that  an 
adequate  level  of  safety,  with  regard  to 
the  sync  lock  installation,  will  be 
maintained  by  all  operators  of  Model 
757  series  airplanes. 

The  FAA  does  not  conctir  with  the 
commenter 's  request.  The  FAA  finds 
that  addressing  the  sync  lock  integrity 
test  in  a  recommended  action,  such  as 
the  MRB  report,  will  not  ensure  an 
acceptable  level  of  safety  with  regard  to 
the  thrust  reverser  maintenance 
program.  The  FAA  has  determined  that 
requiring  the  periodic  functional  tests  of 
the  sync  lock  integrity  in  this  AD  will 
provide  an  adequate  level  of  safety. 

The  FAA  recognizes  that  differences 
exist  currently  where  this  AD  requires 
that  the  sync  lock  integrity  test  be 
accomplished  at  more  frequent  intervals 
than  those  currently  proposed  by  Boeing 
for  inclusion  in  the  MRB  report. 
However,  the  FAA  has  determined  that 
the  test  interval  of  4,000  hours  time- in- 
service,  which  will  be  recommended  by 
Boeiiig  for  inclusion  in  the  next  revision 
to  the  MRB  report,  is  too  long  in  fight 
of  the  sync  lock  function  and  the 
limited  information  availableltr 
substantiate  in-service  experience  of  the 
sync  lock.  Consequently,  the  FAA  has 
based  the  requirement  for 
accomplishment  of  the  test  at  intervals 
of  1,000  hours  time-in-service,  as 
specified  in  paragraph  (e)  of  this  AD,  on 
a  philosophy  that  will  ensure  that  all 
affected  operators  will  accomplish  a 
common  sync  lock  integrity  lest  at 
common  intervals. 

The  FAA  anticipates  that  when  the 
revised  MRB  report  is  issued  in  early 
1994,  that  revision  will  contain  a 
recommendation  for  accompfishment  of 
the  sync  lock  integrity  test  that  is 
consistent  with  the  requirements  of 
paragraph  (e)  of  this  AD,  thereby 
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allowing  the  MRB  to  be  consistent  with 
AD-required  actions. 

Several  commenters  request  that  the 
repetitive  interval  for  functional  tests  of 
the  sync  locjn  installation  be  increased 
from  the  proposed  1,000  hours  time-in- 
service  to  3,000  hours  time- in-service. 
One  commenter  states  that,  according  to 
results  of  a  check  of  the  sync  lock 
installation  accomplished  by  Boeing, 
the  proposed  1,000-hour  functional  test 
was  intended  to  be  accomplished  only 
on  Model  767  series  airplanes  due  to 
physical  changes  between  the  sync  lock 
systems  installed  on  Model  757  and  767 
series  airplanes.  One  commenter 
reasons  that  the  proposed  interval  for 
functional  tests  of  the  sync  lock  device 
should  be  3,000  hours  time- in-service 
because  AD  91-20-09  (which  will  be 
superseded  by  this  proposed  AD) 
specifies  a  3.00O-hour  interval  for 
inspections  and  tests  of  the  thrust 
reverser  system. 

The  FAA  does  not  conctir  with  the 
commenters'  request.  The  test  interval 
specified  in  this  AD  is  reduced  from  the 
interval  specified  in  AD  91-2CM)9 
because  only  limited  information  is 
available  currently  to  substantiate  the 
in-service  reliabiUty  of  the  sync  lock 
device.  Consequently,  the  FAA  has 
established  an  appropriate  functional 
test  interval  to  ensure  all  affected 
operators  will  accomplish  a  common 
sync  lock  integrity  test  at  common 
intervals  not  to  exceed  1 ,000  hours 
time-in-service. 

"Note  2"  of  this  final  rule  has  been 
revised  to  state  that  paragraph  "(c)"  of 
this  AD  restates  the  requirement  for 
repetitive  inspections  contained  in 
paragraph  (d)  of  AD  91-20-09, 
Amendment  39-8043.  An  incorrect 
reference  to  para^ph  "(d)"  of  this  AD 
was  made  in  "Note  2"  of  the 
supplemental  NPRM. 

Alter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase^e  scope  of  the 
AD. 

There  are  approximately  211  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  192  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  624  work 
hours  per  airplane  to  accomplish  the 
required  modification,  and  that  the 
averag&iabor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 


impact  of  the  AD  on  U.S.  operators  to 
accomplish  the  required  modification  is 
estimated  to  be  $6,589,440,  or  $34,320 
per  airplane. 

The  FAA  recognizes  that  the  required 
modification  (sync  lock  installation) 
entails  a  large  number  of  work  hours  to 
accomplish.  However,  the  5-year 
compliance  time  specified  in  paragraph 
(d)  of  this  AD  should  allow  ample  time 
for  the  sync  lock  installation  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

In  addition,  the  FAA  estimates  that 
270  airplanes  of  U.S.  registry  will  be 
required  to  accomplish  the  periodic 
functional  tests  required  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  each 
functional  test,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  to  accomplish 
each  functional  test  is  estimated  to  be 
$14,850,  or  $55  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $6,604,290.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 


this  AD. 


/ 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  fpr  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8043  (56  FR 
46725,  September  16, 1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8792,  to  read  as 
follows: 

94-01-10  Boeing:  Amendment  39-8792. 
Docket  92-NM-173-AD.  Supersedes  AD 
91-20-09,  Amendment  39-8043. 

Applicability:  Model  757  series  airplanes 
equipped  with  Pratt  and  Whitney  PW2000 
series  engines,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  of  AD  91-20-09, 
Amendment  39-8043,  paragraphs  (a)  and  (b). 
As  allowed  by  the  phrase,  "unless 
accomplished  previously,"  if  the 
requirements  of  AD  91-20-09  have  been 
accomplished  previously,  paragraphs  (a)  and 
(b)  of  this  AD  do  not  require  those  actions  to 
be  repeated. 

Note  2:  Paragraph  (c)  of  this  AD  restates  the 
requirement  for  refjetitive  insf)ections 
contained  in  paragraph  (d)  of  AD  91-20-09, 
Amendment  39-8043.  Paragraph  (c)  of  this 
AD  requires  that  the  first  inspection  required 
by  this  AD  must  be  performed  within  the 
specified  repetitive  inspection  interval  after 
the  last  inspection  performed  in  accordance 
with  paragraph  (d)  of  AD  91-20-09. 

To  prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airpl^e,  accomplish 
the  following:  ^ 

(a)  Within  14  days  after  September  16, 
1991  (the  effective  date  of  AD  91-20-09, 
Amendment  39-6043),  accomplish  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Accomplish  tx)th  paragraphs  (a)(l)(i) 
and(a)(l)(ii)oflhis  AD: 

(i)  Inspect  the  thrust  reverser  Directional 
Control  Valve  (DCV)  assemblies  of  both 
engines  to  determine  the  solenoid-driven 
pilot  valve's  part  number,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-78A0027, 
dated  September  9, 1991. 

(A)  If  any  DCV  has  a  suspect  pilot  valve  as 
specified  in  the  service  bulletin,  prior  to 
further  flight,  replace  the  DCV  with  a  DCV 
that  has  a  part  number  of  a  non-suspect 
solenoid-driven  pilot  valve,  in  accordanca 
with  the  servic*  bulletin. 


v^ 
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(B)  If  ■  DCV  has  a  non-suspect  toienoid- 
drivTO  pilot  valvB  as  specified  tn  the  service 
bulletin,  that  pilot  valve  doe*  not  need  to  be 
replaced. 

(ii)  Perform  all  tests  and  inspections  of  the 
engine  thrust  revereer  control  and  indication 
system  on  both  engines  in  accordance  with 
Boeing  Service  Bulletin  757-78-0025,  dated 
September  9, 1991.  Prior  to  further  flight, 
correct  any  discrepancy  found  in  accordance 
with  the  service  bulletin. 

(2)  Accomplish  f>aragraph  (a)(1)  of  this  AD 
on  one  engine's  thrust  reverser  and 
deactivate  the  other  engine's  thrust  reverser. 
in  accordance  with  section  78-31-1  of 
Boeing  Document  D630N002,  "Boeing  757 
Dispatch  Deviation  Guide,"  Revision  8.  dated 
fanuary  15. 1991. 

(b)  Within  24  days  after  September  16. 
1991  (the  effective  date  of  AD  91-20-09, 
Amendment  39-8043).  the  requirements  of 
paragraph  (a)(1)  of  this  AD  must  be 
accomplished  on  both  engines'  thrust 
reverser  systems. 

(c)  Repeat  the  tests  and  inspections 
specified  in  paragraph  (a)(l)(ii)  at  intervals 
not  to  exceed  3.000  flight  hours,  and  prior  to 
further  flight  following  any  maintenance  that 
disturbs  the  thrust  reverser  control  system. 
Prior  to  further  flight,  correct  any 
discrepancy  found  in  accordance  with 
Boeing  Service  Bulletin  757-78-0025,  dated 
September  9, 1991. 

(d)  Within  5  years  after  the  effective  date 
of  this  AD.  install  an  additional  thrust 
reverser  system  loddng  feature  (sync  lock 
installation),  in  accordance  with  Boeing 
Service  Bulletin  757-78-O028,  Revision  1, 
dated  October  29.  1992,  or  Revision  2.  dated 
(anuary  14.  1993. 

(e)  Within  1.000  hours  time-in-service  after 
installing  the  sync  lock  required  by 
paragraph  (d)  of  this  AD  (either  in  production 
or  by  retrofit),  or  within  1.000  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
whichever  occurs  later  and  thereafter  at 
intervals  not  to  exceed  1 .000  hours  time-in- 
service:  Perform  functional  tests  of  the  sync 
lock  in  accordance  with  the  "Thrust  Reverser 
Sync  Lock  Integrity  Test"  procedures 
specified  below.  If  any  discrepancy  is  found 
during  any  test,  prior  to  further  flight,  correct 
it  in  accordance  with  procedures  described 

in  the  Boeing  757  Maintenanrs  Manual. 

"Thrust  Reverser  Sync  Lock  Integrity  Test 

1.  General 

A.  Use  this  procedure  to  test  the  integrity 
of  the  thrust  reverser  sync  locks. 

2.  Thrust  Reverser  Sync  Lock  Test 

A.  Prepare  for  the  Thrust  Reverser  Sync 
Lock  Test. 

(1)  Open  the  AUTO  SPEEDBRAKE  circuit 
breaker  on  the  overhead  circuit  breaker 
panel,  Pll. 

(2)  Do  the  steps  that  follow  to  supply 
power  to  the  thrust  reverser  system: 

(a)  Make  sure  the  thrust  levers  are  in  the 
idle  position. 

Caution:  Do  not  extend  the  thrust  reverser 
while  the  core  cowl  panels  are  open.  Damage 
to  the  thrust  reverser  and  core  cowl  panels 
can  occur. 

(b)  Make  sure  the  thrust  reverser  helves  are 
closed. 

(c)  Make  sure  the  core  cowl  panels  are 
'dosed. 


(d)  Put  the  EEC  maint  power  switchW  the 
EEC  power  L  and  EEC  power  R  switches 
to  the  Altn  positioiL 

(e)  For  the  left  engine: 

(1)  Put  the  EEC  MAINT  CHANNEL  SEL  L 
switch  to  the  AUTO  positioa 

(2)  Put  the  L  ENG  fire  switch  to  the  NORM 
position. 

(0  For  the  right  engine: 

(1)  Put  the  EEC  MAINT  CHANNEL  SEL  R 
switch  to  the  AUTO  position. 

(2)  Put  the  R  ENG  fire  switch  to  the  NORM 
position. 

(g)  Make  sure  the  EICAS  circuit  breakers  (6 

locations)  are  closed. 
Warning:  The  thrust  reverser  will 
automatically  retract  if  the  electrical  power  to 
the  EEC/thrjst  reverser  control  system  is 
turned  off  or  if  the  EEC  maint  power  switch 
is  moved  to  the  norm  positiorL  The 
accidental  operation  of  the  thrust  reverser 
can  cause  injury  to  persons  or  damage  to 
equipment  can  occur, 
(h)  Make  sure  these  circuit  breakers  on  the 
main  power  distribution  panel.  P6.  are 
closed: 

(1)  Fuelcondcont  L 

(2)  Fuel  cond  cSniR 

(3)  T/L  interlock  L 

(4)  T/L  interlock  R 

(5)  Left  T/R  sync  lock  » 

(6)  Right  T/R  sync  lock 

(7)  L  eng  electronic  engine  dontrol  altn  pwr 
(if  installed) 

(8)  R  eng  electronic  engine  control  altn  pwr 
(if  installed) 

(i)  Make  sure  these  circuit  breakers  on  the 
overhead  circuit  breaker  panel.  Pll,  are 
closed: 

(1)  Air/gnd  sy«  1 

(2)  Air/gnd  sys  2 

(3)  Landing  gear  pos  sys  1 

(4)  Landing  gear  pos  sys  2 

(j)  For  the  left  engine,  make  sure  these 
circuit  breakers  on  the  Pll  panel  are 
closed: 

(1)  Left  engine  pdiu 

(2)  Left  engine  thrust  reverser  cont/scav 
press 

(3)  Left  engine  electronic  engine  control 
altn  pwr  (if  installed) 

(4)  Left  engine  thrust  reverser  pri  cont 

(5)  Left  engine  thrust  re\'erser  sec  cont 
(k)  For  the  right  engine,  make  sure  these 

circuit  breakers  on  the  Pll  panel  are 
closed: 

(1)  Right  engine  pdiu 

(2)  Right  engine  thrust  reverser  cont/scav 
press 

(3)  Right  engine  electronic  engine  control 
altn  pwr  (if  installed) 

(4)  Right  engine  thrust  reverser  pri  cont 

(5)  Right  engine  thrust  reverser  sec  cont 
(1)  Supply  electrical  power. 

(m)  Remove  the  pressure  &x>m  the  left  - 

(right)  hydraulic  system. 
B.  Do  the  Thrust  Reverser  Sync  Lock  Test. 

(1)  Move  and  hold  the  manual  unlock  lever 
on  the  center  actuator  on  both  thrust 
reverser  sleeves  to  the  unlock  position. 

(2)  Make  sure  the  thrust  re%rerser  sleeves 
did  not  move. 

(3)  Move  the  left  (right)  reverser  thrust 
lever  up  and  rearward  to  the  idle  detent 
(josition. 


(4)  Make  sura  both  thrust  reverser  sleeves 
move  aft  (approximately  0.15  to  0.25 
inch). 

(5)  Release  the  manual  unlock  lever  oo  the 
center  actuatoiB. 

Warning:  Make  sure  all  persons  and 
equipment  are  clear  of  the  area  around  the 
thrust  reverser.  When  you  apply  hydraulic 
pressure  the  thrust  reverser  will  extend  and 
can  cause  injuries  to  persons  or  damage  to 
equipment. 

(6)  Pressurize  the  left  (right)  hydraulic 
system. 

(7)  Make  sure  the  thrust  reverser  extends. 

(8)  Move  the  left  (right)  reverser  thrust 
lever  to  the  fully  forward  and  down 
position  to  retract  the  thrust  reverser. 

C.  Put  the  Airplane  Back  to  its  Usual 
Condition. 

(1)  Remove  hydraulic  pressure.  / 

(2)  Close  the  left  and  right  fan  cowls.  / 

(3)  Close  the  AUTO  SPEEDBRAKE  circuit ' 
breaker  on  the  Pll  panel. 

(4)  Remove  electrical  power  if  it  is  not 
nccessarj-. 

D.  Repeat  the  Thrust  Reverser  Sync  Lock 
Test  on  the  other  engine." 

-(f)  Installation  of  the  sync  lo>ck.  as  required 
by  paragraph  (d)  of  this  AD,  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  (a)  through  (c)  of  this  AD 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  appixjved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  F/VA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3;  Approvals  of  alternative  methods 
of  compliance  issued  for  AD  91-20-09 
constitute  valid  approvals  for  compliance 
with  the  requirements  of  paragraphs  (a) 
through  (c)  of  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished.  ' 

(i)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  757- 
78A0027.  dated  September  9,  194};  Boeing 
Ser\-ice  Bulletin  757-78-0025,  dated 
September  9.  1991:  Boeing  D^wment 
D630N002,  "Boeing  757  Dispatch  Deviation 
Guide, "  Revision  8,  dated  January  15, 1991; 
Boeing  Service  Bulletin  757-78-0028. 
Revision  1.  dated  October  29. 1992;  and 
Boeing  Service  Bulletin  757-78-0028. 
Revision  2,  dated  January  14, 1993  The 
incorporation  by  reference  of  Boeing  Alert 
Service  Bulletin  757-78A0027,  dated 
S«plember9, 1991;  Boeing  Service  Bulletin 
757-78-0025,  dated  September  9.  1991; 
Boeing  Document  D630N002,  "Boeing  757 
Dispatch  Deviation  Guide."  Revision  8.  dated 
January  15. 1991;  was  approved  previously 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
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part  51  as  of  September  16. 1991  (56  FR 
46725,  September  16, 1991).  The 
incorporation  by  reference  of  the  remainder 
of  the  service  documents  listed  above  is 
approved  by  the  Director  of  Federal  Register 
Id  accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC 

(j)  This  amendment  becomes  effective  on 
March  3. 1994. 

Issued  in  Renton,  Washington,  on  January 
3.1994. 

DarreO  M.  Pedersoii, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  94-346  Filed  1-31-94;  8:45  am) 
BIUJNQ  COM  4t10-1VP 


14  CFR  Part  39 

[Docket  Na  9»-NII*-119-AD;  Amendment 
39-8793;  AD  94-01-11] 

Airworthiness  Directives;  Airtxis 
Industrie  IModel  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACnOW:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Model  A320  series 
airplanes,  that  requires  visual 
inspections  and  end-Doat  checks  of  the 
ram  air  turbine  (RAT),  and  replacement 
of  the  RAT,  if  necessary.  This 
amendment  is  prompted  by  a  report 
that,  during  an  on-ground  functional 
test  of  the  RAT,  the  RAT  broke  away 
from  its  support  leg.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  RAT  from  breaking  away 
from  its  support  leg.  which  could 
damage  the  airplane  structiue  and 
systems,  and  could  injure  ground 
personnel. 
DATES:  Effective  March  3. 1994. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Matuice  Bellonte,  31707  Blagnac  Cedex. 
Prance.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATIOM  CONTACT. 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  f)art  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Airbus  Model  A320  series 
airplanes  was  published  in  the  Federal 
Register  on  October  5. 1993  (58  FR 
51793).  That  action  proposed  to  require 
detailed  visual  inspections  and  end- 
float  checks  of  the  RAT.  and 
replacement  of  the  RAT  with  a  new 
RAT.  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  of  the  commenters  support  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determir>ed  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  74  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hovu  per  airplane  to  accomplish 
the  required  inspections  and  checks, 
and  that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $4,070.  or 
$55  per  airplane,  per  inspection/check. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibibty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
AdministrateiTAe-Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulation  as 
follows:        ,  "?• 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  4s  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-01-11  Airbus  Industrie:  Amendment  39- 
8793.  Docket  93-NM-119-AD. 

Applicability:  Model  A320  series  airplanes, 
equipped  with  ram  air  turbine  (RAT)  part 
number  680203019.  680203020,  680203021. 
or  680203027;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  RAT  from  breaking  away 
from  its  8up[X)rt  leg.  which  could  damage  the 
airplane  structure  and  systems,  and  could 
injure  ground  personnel,  accomplish  the 
following: 

(a)  Perform  a  detailed  visual  inspection 
and  an  end-float  check  of  the  RAT  between 
turbine  and  leg,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-29-1061, 
dated  April  13, 1993,  at  the  earliest  of  the 
times  specified  in  paragraph  (a)(1),  (a)(2).  or 
(a)(3)  of  this  AD: 

(1)  Within  the  next  450  flight  hours  after 
the  effective  date  of  this  AD;  or 

(2)  Before  and  after  the  first  functional 
ground  check  of  the  RAT  that  is  performed 
after  the  effective  date  of  this  AD;  or 

(3)  After  the  first  in-flight  deployment  of 
the  RAT  that  occurs  after  the  effective  date 
of  this  AD. 

(b)  If  no  discrepancy  is  detected,  repeat  the 
detailed  visual  inspection  end  the  end-float 
check  after  each  functional  ground  check  of 
the  RAT,  and  after  each  in-flight  deployment 
of  the  RAT. 

Note  1:  Airbus  Industrie  Service  Bulletin 
A320-29-1061.  dated  April  13. 1993. 
references  Dowty  Aerospace  Service  Bulletin 
600-29-171.  dated  January  4. 1993.  which 
provides  specific  descriptions  of  the 
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discrepancies  in  paragraph  2  of  that  service 
bulletin. 

Note  2:  The  discrepancies  that  are 
addressed  in  this  AD  can  only  occur  during 
use  of  the  RAT  and  not  during  stowage  of  the 
RAT;  therefore,  it  is  not  necessary  to  perform 
the  repetitive  inspections  and  end-float 
checks  before  each  functional  ground  check 
of  tue  .RAT  if  the  RAT  has  not  been  used 
since  the  preceding  ins(>ection. 

(c)  If  any  discrepancy  is  detected  as  a  result 
of  any  detailed  visual  inspection  required  by 
this  AD,  prior  to  further  flight,  accomplish 
the  requirements  of  paragraph  (c)(1)  and 
(c)(2)  of  this  AD. 

(1)  Replace  the  RAT  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-29- 
1061,  dated  April  13,  1993;  and 

(2)  After  replacement,  repeat  the  detailed 
visual  inspection  and  the  end-float  check 
required  by  paragraph  (a)  of  this  AD. 
Thereafter,  repeat  the  detailed  visual 
inspection  and  the  end-float  check  after  each 
functional  ground  check  of  the  RAT,  and 

.  after  each  in-flight  deployment  of  the  RAT. 
•  (d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. . 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  checks,  and 
replacement  shall  be  done  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A32(>- 
29-1061,  dated  April  13, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SVV..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
March  3, 1994. 

Issued  in  Renton.  Washington,  on  January 
4,  1994. 

Durell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-451  Filed  1-31-94;  8:45  am) 

BILUNQ  CODE  4«10-13-U 


14  CFR  Part  39 

[Docket  No.  93-CE-67-AD;  Amendment  39- 
8810;  AD  93-24-02  R1] 

Airworttiiness  Directives:  Piper  Aircraft 
Corporation  PA31,  PA31P,  and  PA31T 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  93-24-02, 
which  currently  requires  inspecting  the 
elevator  control  tube  assembly  area  for 
damage  (cracks,  separation,  corrosion.'*'/ 
wear,  elongated  holes,  etc.)  on  Pipei*^— * 
Aircraft  Corporation  (Piper)  PA31, 
PA31P,  and  PA31T  series  airplanes,  and 
replacing  any  damaged  parts.  An 
incident  where  one  of  the  affected 
airplanes  experienced  complete  loss  of 
elevator  control  while  in  flight 
prompted  that  AD.  Since  issuance  of 
that  action,  the  Federal  Aviation 
Administration  (FAA)  has  received 
reports  that  the  figiu«  contained  in  the 
AD  specifies  an  incorrect  installation  of 
the  elevator  control  tube  assembly.  This 
action  maintains  the  requirements  of  the 
previous  AD,  and  corrects  the  figure  to 
reflect  the  correct  installation.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  elevator  control 
problems  caused  by  a  damaged  elevator 
control  tube  assembly,  which  could 
result  in  loss  of  control  of  the  airplane. 
DATES:  Effective  February  15,  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  31. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-57- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Information  that  relates  to  this  AD 
may  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  93- 
CE-57-AD.  room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C.  Atlanta.  Georgia  30349;  telephone 
(404)  991-2910;  facsimile  (404)  991- 
3606. 

SUPPLEMENTARY  INFORMATION:  AD  93- 
24-02.  Amendment  39-«751  (58  FR 
63524,  December  2, 1993),  currently 
requires  inspecting  the  elevator  control 
tube  assembly  area  for  damage  (cracks, 
separation,  corrosion,  wear,  etc.)  on 


^^^ 

Piper  PA31.  PA31P.  and  PA31T  series 

airplanes,  and  replacing  any  damaged 

parts. 

A  report  of  an  incident  where  a  Piper 
PA31T  series  airplane  experienced  a 
loss  of  elevator  control  while  in  flight 
prompted  AD  93-24-02.  The  pilot 
landed  the  airplane  safely  using  the 
elevator  trim  control.  Investigation  by 
the  National  Transportation  Safety 
Board  (NTSB)  and  the  FAA  disclosed 
that  the  aft  control  rod  end  bearing,  part 
number  (P/N)  49261-02,  had  separated 
into  two  pieces.  This  aft  control  rod  end 
bearing  connects  the  elevator  control 
tube  to  the  elevator  horn.  The  elevator 
control  was  subsequently  mechanically 
disconnected  from  the  pilot's  control 
yoke  and  the  elevator  downspring. 
Further  investigation  revealed  a  fatigue 
crack  at  the  thread  root,  which  extended 
through  the  rod  end  cross  section. 

This  incident  prompted  this  operator 
to  conduct  an  inspection  of  the  elevator 
control  tube  assembly  area  on  all  of  the 
Piper  PA31,  PA31P.  and  PA31T  series 
airplanes  in  this  particular  operator's     ' 
fleet.  The  results  were  summarized  in  a 
Mechanical  Reliability  Report  (MRR), 
which  was  submitted  to  the  FAA.  This 
MRR  specifies  problems  in  the  elevator 
control  tube  assembly  area  on  21  of  the 
23  inspected  airplanes.  The  foUowring 
briefly  describes  some  of  the 
discrepancies: 

•  13  airplanes  had  incorrect  push  rod 
connecting  bohs  installed  in  the  forward 
or  aft  positions  (or  both); 

■    •  12  airplanes  had  push  rod 
connecting  bolts  with  wear  or  pitting 
corrosion  (or  both)  in  the  shank  area; 

•  13  airplanes  had  excessive  play  in 
the  aft  rod  end  bearings; 

•  7  airplanes  had  an  rod  ends  with 
moderate  to  severe  wear  or  corrosion  (or 
both)  on  the  bearing  ball;  and 

•  3  airplanes  had  binding  in  the  rod 
ends,  one  of  which  was  completely 
frozen. 

Since  issuance  of  AD  93-24-02,  the 
FAA  has  received  several  reports  that 
the  figure  contained  in  the  AD  specifies 
an  incorrect  installation  of  the  elevator 
control  tube  assembly  area.  In 
particular,  the  figure  depicts  installation 
of  the  AN174-11A  and  AN174-12A 
bolts  with  a  castellated  nut  and  cotter 
pin.  This  installation  is  actually 
accomplished  utilizing  a  MS20365- 
428C  nut  instead  of  a  castellated  nut 
and  cotter  pin. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  93- 
24-02  should  be  revised  in  order  to 
prevent  elevator  control  problems 
caused  by  a  damaged  elevator  control 
tube  assembly. 
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Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  in  other  Piper  PA31.  PA31P. 
and  PA31T  series  airplanes  of  the  same 
tvpe  design,  this  AD  revises  AD  93-24- 
02  by  (1)  maintaining  the  requirement  of 
inspecting  the  elevator  control  tube 
assembly  area  for  damage,  and  replacing 
any  damaged  part;  and  (2)  correcting  the 
Figure  contained  in  the  AD  to  include 
the  correct  installation  of  the  AN174- 
llA  and  AN174-12A  bohs. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
I     «  opportimity  for  public  prior  comment 

l^^*-^  hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argxunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93^-5  7-AD."  The 
postcard  will  be  dale  stamped  and 
returned  to  the  commenter.  ^ 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
r.ational  gove'tiiment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 

of  a  Federalism  Assessment. 

• 

Thfe  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
xmder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  EXDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  pl&ced  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety.    < 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  10e(g);  and  14  CFR 
11.89. 


S  39.13    [AMENDED] 

2.  Section  39.13,  is  amended  by 
removing  Amendment  39-6751  (58  FR 
63524,  December  2, 1993),  and  adding  a 
new  AD  to  read  as  follows: 

93-24-02  Rl  Pip«r  Aircrait  Corporation: 

Amendment  39-0810;  Docket  No.  93- 
CE-57-AD. 

Applicability:  PA31,  PA31F,  and  PA31T 
series  airplanes  (all  models  and  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  within  the  next  30 
hours  time- in-service  after  the  effective  date 
oflhis  AD,  unless  already  accomplished. 

To  prevent  elevator  control  problems, 
which  could  lead  to  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Ensure  that  the  elevator  control  tube 
assembly  area  is  not  damaged  by 
accomplishing  the  following  inspections  and 
procedures: 

(1)  Gain  access  to  the  elevator  controls  in 
the  tail  by  removing  the  bottom  half  of  the 
tailcone  and  the  fuselage  side  panels. 

(2)  Remove  the  long  pushrod  that  connects 
the  bellcrank  and  the  elevator  horn. 

(3)  Secure  the  aft  end  of  the  bungee  link 
to  the  elevator  horn  with  safety  wire  for 
removal  and  installation  of  the  bungee  attach 
bolt. 

(4)  Inspect,  using  FAA-approved  magnetic 
procedures,  the  rod  end  shank  and  threads 
for  cracks.  If  found  cracked,  prior  to  further 
flight,  replace  the  rod  end  with  part  number 
(P/N)  49261-02  or  P/N  452-658. 

(5)  Visually  inspect  the  beariiig  in  the  rod 
end  for  wear  and  free  movement.  If  wear  is 
found  or  the  bearing  will  not  move,  prior  to 
further  flight,  replace  the  rod  end  with  P/N 
49261-02  or  P/N  452-658. 

(6)  Inspect,  using  a  lOX  magnifying  glass, 
the  forward  attach  holes  in  the  pushrod  for 
cracks,  corrosion,  or  elongation.  If  cracks, 
corrosion,  or  elongation  is  found,  prior  to 
further  flight,  replace  the  pushrod  with  P/N . 
40847-00.  40847-04,  or  40847-07,  as 
applicable. 

(7)  Visually  inspect  the  forward  and  aft 
attach  area  to  ensure  that  both  a  forward  bolt, 
P/N  402  311  (AN  174-12A),  and  an  aft  bolt, 
P/N  402  317  (AN  174-llA),  are  installed.  If 
either  one  of  these  bolts  is  not  installed,  prior 
to  further  flight,  install  the  applicable  lx>lt  or 
replace  the  existing  bolt  with  one  of  the 
applicable  part  number. 

(8)  Remove  the  safety  wire,  reinstall  the 
pushrod,  check  to  ensure  that  the  elevator 
rigging  is  correct,  and  reinstall  the  bottom 
half  of  the  tailcone  and  the  fuselage  side      ^ 
panels. 

Note  1:  Figure  1  of  this  AD  illustrates  the 
elevator  assembly  and  the  specific  areas  that 
are  to  be  inspected. 
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P/N  A9261-02 
or  P/N  A52-658 


AN174-11A 


cable 


as  applicable 


Figure  1 


(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane -to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office  (AGO).  1669  Phoenix 
Parkway,  suite  210C.  Atlanta,  Georgia  30349. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 


601  E.  12fh  Street,  Kansas  City,  Missouri 
64106. 

(e)  This  amendment  (39-8810)  revises  AD 
93-24-02,  Amendment  39-8751. 

(f]  This  amendment  (3*-8810)  becomes 
effective  on  February  15, 1994. 

Issued  in  Kansas  City,  Missouri,  on  January 
24,  1994. 

Bobby  W.  Sexton, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  94-2091  Filed  1-31-94;  8:45  am] 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-ANE-04;  Amendment  39- 
8808;  AD  94-03-02] 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  PW100  Series 
Turtjoprop  Engines    < 

AGENCY:  Federal  Aviation 
Administration,  DOT.  , 

ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
ai^licable  to  Pratt  &  Whitney  Canada 
PWlOO  series  turboprop  engines.  This 
action  requires  a  life  limit  reduction  for 
affected  high  pressure  turbine  (HPT) 
disks,  and  establishes  a  drawdown 
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schedule  for  disks  currently  near,  at,  or 
greater  than  the  new  reduced  service 
life.  This  amendment  is  prompted  by 
reports  of  two  HPT  disk  failures,  one  of 
which  was  uncontained.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  an  uncontained  HPT  disk 
failure  and  damage  to  the  aircraft. 
DATES:  Effective  February  16. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  4. 1994. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-04, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pratt  & 
Whitney  Canada,  1000,  Marie-Victorin, 
Longueuil.  Quebec,  Canada  J4G  lAl. 
This  information  may  be  examined  at 
the  FAA,  Npw  England  Region,  OfHce  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Bouthillier,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  M.\ 
01803-5299;  telephone  (617)  238-7135, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada,  which  is  the  airworthiness 
authority  for  Canada,  recently  notified 
the  Federal  Aviation  Administration 
(FAA)  that  an  unsafe  condition  may 
exist  on  Pratt  &  Whitney  Canada  (PWC) 
Model  PW118,  PW118A,  PW120, 
PW120A.  PW121.  PW123,  PW124B.  and 
PW125B  turboprop  engines.  Transport 
Canada  advises  that  they  have  received 
reports  of  two  high  pressure  turbine 
(HPT)  disk  failures  in  the  rim  region 
with  subsequent  inflight  engine 
shutdowns.  Both  disks  failed  at  the 
same  location  in  low  cycle  fatigue.  One 
event  was  fully  contained  within  the 
engine  casings;  the  second  event 
liberated  some  small  debris  through  the 
engine  nacelle. 

Transport  Canada  issued  AD  CF-94- 
XX,  dated  January  XX,  1994,  in  order  to 
assure  the  airworthiness  of  these  PWC 
PWlOO  series  turboprop  engines  in 
Canada. 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the* 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agr^ment.  Transport 
Canada  has  kept'the  FAA  informed  of 


the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PWC  PWlOO  series 
turboprop  engines  of  the  same  type 
design  registered  in  the  United  States, 
the  proposed  AD  would  require  a  life 
limit  reduction  for  affected  HPT  disks, 
and  estabUshes  a  drawdown  schedule  to 
manage  disks  currently  near,  at,  or 
greater  than  the  new  reduced  service 
life,  without  significant  effect  on  flight 
safety  or  economic  factors.  The  FAA  has 
determined  that  a  reduction  in  cyclic 
life  limit,  based  on  demonstrated  crack 
initiation  and  propagation  rates,  would 
minimize  the  possibihty  of  a  disk 
failiu«,  and  restore  the  level  of  safety 
required  at  the  time  of  type  certification. 

Since  a  situation  exists  that  requires 
t]R  inunediate  adoption  of  this 
reflation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  "ADDRESSES."  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of  ^^ 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-04."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executiv^Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Joules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation  . 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 
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139.13    (AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-03-02  Pnn  k  Whitney  Caswia: 

AiDendment  39-6808.  Docket  94-ANE- 

r^     04. 

ApplicabUitv:  Pratt  &  Whitney  Canada 
(PWq  Model  PW118.  PW118A.  PW120. 
PW120A,  PW121.  PW123,  PW124B.  and 
PW125B  turboprop  engines,  installed  on  but 
not  limited  to  Dehavilland  DHC-8  series, 
Embraer  EMB-120  series,  ATR-42  and  -72 
series,  Fokker  50  series,  Canadair  Models 
CL-215T  and  4/5.  Dornier  328  series,  British 
Aerospace  ATP  series,  and  XAC  Y7-20OA 
aircraft 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  HPT  disk 
failure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Remove  from  service  high  pressure 
turbine  (HPT)  disks,  part  numbers  (P/N) 
3035711  and  3038411,  and  replace  with  a 
serviceable  part  in  accordance  with  the 
following  schedule,  based  on  cycles  in 
service  (QS)  on  the  effective  date  of  this 
airworthiness  directive  (AD): 

(1)  For  disks  with  13,000  or  more  QS, 
remove  within  tl>e  next  1,000  QS  after  the 
effective  date  of  this  AD,  but  not  to  exceed 

15.000  toui  as. 

(2)  For  disks  with  12,000  or  more  QS,  but 
less  than  13,000  QS,  remove  within  the  next 
1.250  as.  but  not  to  exceed  14,000  total  aS. 

(3)  For  disks  with  10,000  or  more  aS,  but 
less  than  12,000  aS,  remove  within  the  next 
1.750  as,  but  not  to  exceed  13,250  total  aS. 

(4)  For  disks  with  8,000  or  more  aS,  but 
less  than  10.000  aS,  remove  within  the  next 
2,500  as,  but  not  to  exceed  12,000  total  aS. 

(5)  For  disks  with  less  than  8,000  OS, 
remove  at  or  prior  to  accumulating  10.000 

toui  as. 

(b)  This  AD  establishes  a  new  service  cycle 
life  limit  for  HPT  disks,  P/N  3035711  and 

3038411.  of  10,000  total  as. 

Note:  Further  information  on  the  life  limit 
reduction  for  affected  HPT  disks  can  be 
found  in  PWC  Service  Information  Letter  No. 
307,  dated  December  17, 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 

Pj  ill  Maintenance  Inspector,  who  may 

add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methodis  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accyrdance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
February  16, 1994. 


Issued  in  Burtington.  Massachusetts,  on 
January  24, 1994. 
Jay  J.  Pardee, 

Afano^r,  Engine  and  Propeller  Directomte. 
Aircraft  Certification  Service. 
[FR  Doc  94-2177  Filed  1-31-94;  8:45  am] 
BCUNO  OOOE  4tt0-1».^ 


14CFRPart39 

[Docket  Na  91-NM-65-AD;  Amendment 
39-8802;  AD  94-04-04] 

Alrworthlr>ess  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  all  Boeing  Model  727 
series  airplanes,  that  requires 
inspections  of  certain  fuselage  frames 
for  cracks,  and  modification,  if 
necessary;  inspections  to  detect  cracks 
in  certain  frame  gussets,  and 
replacement,  if  necessary;  and 
inspections  at  certain  body  stations  to 
detect  open  pilot  holes  and  to  detect 
cracks  in  any  open  pilot  hole  found,  and 
repair  and  modification,  if  necessary. 
This  amendment  is  prompted  by  reports 
of  cracked  frames  and  open  pilot  holes. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  frame  failures  and 
consequent  rapid  decompression  of  the 
cabin. 

DATES:  Effective  March  3,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  BOO  North  Capitol 
Street,  NfW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avedue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
apphcable  to  all  Boeing  Model  727 
series  airplanes  was  pubhshed  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  May  7, 1993  (58  FR  27217). 
That  action  proposed  to  require 
inspections  of  certain  fuselage  frames 
for  cracks,  and  modification,  if 
necessary:  inspections  to  detect  cracks 
in  certain  frame  gussets,  and 
replacement,  if  necessary:  and 
inspections  at  certain  body  stations  to 
detect  open  pilot  holes  and  to  detect 
cracks  in  any  open  pilot  hole  foimd,  and 
reoair  and  modification,  if  necessary. 

Interested  p>ersons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter,  Boeing,  requests  that 
the  proposed  rule  be  withdrawn  and 
suggests  that  the  service  bulletin  cited 
in  the  proposal  be  iiK:orporated  into  the 
structural  modification  and  inspection 
program  for  aging  airplanes.  Boeing 
references  a  similar  situation  involving 
the  overwing  stub  frames  on  Model  737 
series  airplanes.  No  AD  was  issued  in 
that  instance;  instead,  the  preventive 
modification  was  made  part  of  the  aging 
fleet  modification  program  at  life  goal. 
Boeing  also  states  that  including  the 
service  bulletin  cited  inHhe  proposal  in 
the  modification  program  would  reduce 
the  number  of  AD's  concerning  that 
subject. 

Boeing  also  believes  that  the 
consequence  of  frame  failures  was 
overstated  in  the  proposal.  Boeing 
indicates  that  although  dozens  of  cases 
of  basic  frame  cracking  have  occurred, 
only  four  cases  of  inboard  strap  cracking 
and  no  cases  of  fi^me  outboard 
reinforcing  strap  cracking  have  been 
reported.  Boeing  adds  that  for  rapid 
decompression  to  occur,  the  skin  must 
crack;  and  there  have  been  no  reports  of 
skin  cracks  in  this  area  as  a  result  of 
frame  cracks.  Boeing  beUeves  that  rapid 
decompression  is  extremely  unlikely 
because  there  is  ample  reinforcing 
structure  in  this  area. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposal.  Although  there  have  been  no 
reports  of  outboard  strap  or  skin 
cracking,  the  FAA  has  determined  that 
the  potential  exists  for  failiue  of  the 
frames,  which  could  lead  to  failure  of 
the  straps  and  skin  in  the  absence  of  the 
repair  and  preventive  modification  or 
inspection  program.  Such  failures 
would  result  in  rapid  decompression  of 
the  airplane.  The  FAA  finds  that  it  is 
not  warranted  to  delay  the  proposed 
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repair  for  inclusion  in  the  aging  airplane 
proErara. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  two  of  its 
members,  requests  that  the  FAA 
reconsider  the  proposed  requirement  of 
this  AD  to  remove  fasteners  prior  to 
inspection  and,  if  necessary,  require 
another  inspection  to  verify  the 
existence  of  craclu  without  fiastener 
removal.  One  commenter  suggests  that 
an  option  should  be  included  in  the 
final  rule  that  would  allow  visual 
inspections  at  more  frequent  intervals  in 
lieu  of  the  proposed  fastener  removal 
and  eddy  current  inspections.  Another 
commenter  suggests  that  fastener 
removal  should  be  required  only  during 
the  initial  inspection,  and  that 
subsequent  inspections  should  be 
accomplished  using  visual  and  high 
frequency  eddy  current  inspection 
methods.  This  commenter  states  that 
accomphshment  of  these  suggested 
subsequent  inspections  will  ensure  that 
a  craok  does  not  reach  a  critical  length. 
ATA  expresses  concern  that  continual 
removal  of  fasteners  may  initiate  crack 
development. 

The  FAA  does  not  conctir  vnih  the 
commenters'  requests  to  revise  the 
intervals  or  procedures  specified  in  this 
AD  for  inspections  involving  fastener 
removal.  The  FAA  has  reconsidered 
various  alternatives  to  the  inspection 
methods  and  intervals  specified  in  this 
AD  in  light  of  available  crack  growth 
analysis  data.  The  FAA  finds  that  eddy 
current  inspections  with  fasteners  in 
place  would  be  required'^t  intervals  of 
1 ,500  flight  cycles,  or  four  times  as  often 
as  the  interval  of  6,000  flight  cycles 
(with  fasteners  removed)  specified  in 
this  AD.  Further,  the  FAA  finds  that  if 
fastener  removal  were  only  required 
during  the  initial  inspection  and 
subsequent  eddy  current  inspections 
with  fasteners  in  place  were  required, 
the  first  inspection  interval  would  be 
6,000  flight  cycles  with  subsequent 
inspection  intervals  of  1,500  flight 
cycles.  In  Ught  of  the  safety  implications 
and  practical  aspects  of  an  orderly 
inspection  of  the  fleet  during  regular 
maintenance  periods,  the  FAA 
considers  inspections  with  fasteners 
removed  at  intervals  of  6,000  flight 
cycles  to  be  the  appropriate  requirement 
for  this  AD.  However,  the  FAA  would 
consider  a  request  for  an  adjustment  of 
the  inspection  methods  or  intervals,  in 
accordance  with  the  provisions  of 
paragraph  (e)  of  this  AD,  provided  that, 
for  example,  data  is  submitted  to 
substantiate  that  such  methods  or 
intervals  ensure  that  cracks  will  not 
reach  a  critical  length. 

One  commenter  requests  that  credit 
be  given  in  paragraph  (d)  of  the  proposal 


for  inspections  to  detect  open  pilot 
holes  performed  in  accordance  with  the 
original  issue  of  the  service  bulletin. 
The  commenter  asks  specifically  that 
the  proposal  be  revised  to  state  that 
repairs  accomplished  in  accordance 
with  the  Model  727  Structural  Repair 
Manual  (SRM)  are  acceptable,  provided 
repetitive  inspections  are  performed 
thereafter  at  intervals  of  6,000  flight 
cycles.  This  commenter  has  inspected 
the  aSdressed  area  in  accordance  with 
the  original  issue  of  the  service  bulletin. 
The  commenter  indicates  that  the  area 
targeted  for  inspection  in  paragraph  (d) 
of  the  proposal  is  essentially  the  same 
area  identified  in  the  original  issue  of 
the  service  bulletin.  The  commenter  is 
confident  that  any  cracks  in  the  pilot 
holes  would  have  been  detected  during 
that  inspection  (and  subsequently 
repaired)  In  accordance  with  that  issue 
of  the  service  bulletin.  The  commenter 
adds  that  airplanes  Inspected  in 
accordance  with  the  original  issue  of  the 
service  bulletin  may  have  been  repaired 
in  accordance  with  chapter  51— 4(>-3  of 
the  SRM,  as  specified  In  that  service 
bulletin.  The  commenter  states  that 
Boeing  has  not  included  a  reference  to 
the  SRM  repair  in  Revision  1  of  the 
service  bulletin  because  the  SRM  repair 
is  not  easily  adapted  to  the  subject 
frames.  However,  Revision  1  of  the 
service  bulletin  indicates  that  repairs 
installed  in  accordance  with  the  original 
issue  of  the  service  bulletin  are  adequate 
as  long  as  repetitive  inspections  are 
accomplished. 

Similarly,  one  commenter  requests 
that  paragraphs  (b)  and  (c)  of  the 
proposal,  which  address  (in  part) 
inspections  of  the  fastener  holes,  the 
frame  flange  and  web,  and  certain  frame 
gussets,  be  revised  to  allow  credit  for 
inspections  accomplished  previously  in 
.  accordance  with  the  original  issue  of  the 
service  bulletin  in  that  the  proposed 
compliance  time  should  be  longer  for 
airplanes  that  have  been  inspected 
previously  in  accordance  with  the 
original  issue  of  the  service  bulletin 
than  for  those  airplanes  that  have  not 
been  inspected.  The  commenter  states 
that  any  cracks  in  the  pilot  holes  would 
have  been  detected  during  inspections 
accomplished  in  accordance  with  the 
original  issue  of  the  service  bulletin. 

iTie  FAA  does  not  concur  with  the 
commenters"  requests  to  allow  credit  for 
inspections  accomplished  in  accordance 
with  the  procedures  described  in  the    . 
original  issue  of  the  service  bulletin. 
The  original  issue  of  the  service  bulletin 
does  not  contain  procedures  for 
inspections  to  detect  cracks  in  open 
pilot  holes,  which  is  a  requirement  of 
this  AD.  Consequently,  the  FAA  cannot 
be  certain  that  operators  that 


accomplished  procedures  specified  in 
the  original  issue  of  the  service  bulletin 
also  inspected  for  and  repaired  cracks  in 
open  pilot  holes,  as  required  by  this  AD. 

Another  commenter  requests  that 
plugging  uncracked  pilot  holes  in 
accordance  with  Fart  VII  of  the  service 
bulletin  be  considered  optional 
terminating  action  for  the  repetitive 
inspections  proposed  in  paragraph 
(d)(2)(i)  of  this  AD.  The  FAA  does  not 
concur.  The  location  of  pilot  holes  in 
the  members  of  the  built-up  structure 
has  been  shown  to  vary;  therefore,  since 
all  of  the  open  pilot  holes  may  not  be 
visible  during  an  inspection,  it  is 
possible  that  "figure  8  holes"  could 
exist  on  the  inner  members  of  that 
structure.  These  figure  8  holes  are  two 
holes  that  have  not  been  drilled 
concentrically.  The  danger  of  figure  8 
holes  is  that  they  have  been  shown  to 
create  very  high  local  stress.  In  light  of 
this  hazard,  the  FAA  cannot  allow 
plugging  uncracked  pilot  holes  to  be 
considered  terminating  action  for  the 
repetitive  inspections  discussed 
previously. 

This  commenter  also  requests  that 
reference  to  Part  VI  of  the 
Accomplishment  Instructions  of  the 
service  bulletin  be  removed  from 
paragraph  (d)(2)  of  the  proposal  The 
commenter  states  that  tJie  procedures 
described  in  Part  VI  of  the 
Accomplishment  Instructions  of  the 
service  bulletin  are  not  applicable  to 
this  paragraph  of  the  proposal. 

The  FAA  concurs  partially.  The 
FAA '8  intent  in  referring  to  Part  VT  of 
the  Accomplishment  Instructions  of  the 
service  bulletin  was  simply  to  specify 
that  the  appropriate  insi>ection 
technique  to  be  performed  is  a  close 
visual  inspection,  which  is  referenced 
in  Part  VI  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 
However,  the  FAA  recognizes  that 
clarification  of  this  inspection  method  is 
necessary.  Therefore,  paragraph  (d)(2)  of 
this  final  rule  has  been  revised  by 
removing  reference  to  Part  VI  of  the 
Accomplishment  Instructions  of  the 
service  bulletin  and  by  specifying  that  a 
"close  visual  inspection"  is  defined  as 
a  close  Intensive  visual  inspection  of 
highly  defined  structural  details  or 
locations,  searching  for  evidence 'ol 
structural  irregularity  and  using 
adequate  lighting.  In  addition, 
inspection  aids  such  as  mirrors,  etc.. 
surface  cleaning,  and  access  procedures 
are  required,  as  necessary,  to  gain 
proximity. 

The  commenter  also  requests  that 
paragraph  (d)(2)(iii)  be  revised  to  delete 
the  phrase,  "in  accordance  with  •  •  • 
the  service  bulletin."  The  commenter 
states  that  repair  of  any  crack  foimd  in 
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an  open  pilot  hole  that  is  located 
outside  any  of  the  shaded  areas  shown 
in  Figures  3,  4.  and  5  of  the  service 
bulletin  cannot  be  separated  from  the 
preventive  modification. 

The  FAA  does  not  concur.  Repair  of 
a  crack  in  an  open  pilot  hole  and 
installation  of  the  preventive 
modification  are  two  different  items. 
While  the  service  bulletin  contains 
instructions  for  repairing  cracks,  it  does 
not  specify  how  to  install  the 
modiflcation  if  the  cracked  pilot  hole  is 
located  outside  the  shaded  area  covered 
by  the  service  bulletin.  Consequently, 
operators  are  required  to  request 
approval  from  the  FAA  of  a  method  of 
installing  the  modification. 

The  final  rule  has  been  revised  to 
correct  certain  typographical  errors  in 
regard  to  paragraph  and  service 
information  references,  as  follows: 

1.  Paragraph  (d)(1)  has  been  revised  to 
clarify  that  if  no  open  pilot  hole  is 
found,  no  further  action  is  required  by 
paragraph  (d)  of  this  AD. 

2.  Paragraph  (d)(2)(i)  of  this  AD  has 
been  changed  to  refer  to  paragraphs 
(d)(2)(ii)  and  (d)(2)(iii),  rather  than 
paragraphs  (d)(l)(ii)  and  (d)(l)(ili). 
respectively. 

3.  Pai-agraph  (d)(2)(ii)  of  this  AD  has 
been  revised  to  refer  to  paragraph 
(d)(2)(i),  rather  than  paragraph  (d)(l)(i). 

4.  Paragraph  (d)(2)(iii)  of  this  AD  has 
been  changed  to  refer  to  paragraph 
(d)(2)(i),  rather  than  paragraph  {d)(l)(i). 

Additionally,  for  consistency  with  the 
service  bulletin,  paragraphs  (a)  and  (b) 
of  this  AD  have  been  revised  to  include 
the  word  "repair"  where  any  reference 
is  made  to  the  preventive  modification. 
This  word  is  added  to  clarify  the  FAA's 
intent  that  when  cracks  are  found, 
operators  must  install  the  applicable 
"repair  and  preventive  modification." 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
abovernfe  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,695  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,172  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  53  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figiires,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $3,416,380.  or  $2,915  per  airplane. 
This  total  cost  figure  assumes  that  no 


operator  has  yet  accomplished  the 
requirements  of  this  AD.  "^"^ 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Statesv  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi'ora  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


\. 


939.13   -{Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-04-O4  Boeing:  Amendment  39-8802. 
Docket  91-NM-65-AD. 

Applicability.  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  hiselage  frames  an^ 
depressurization  of  the  airplane,  accompl»h 
the  following: 

(a)  For  airplanes  identified  as  Group  1  or 
2  in  Boeing  Service  Bulletin  727-53-0197, 
Revision  1,  dated  April  9, 1992:  Prior  to  the 


accumulation  of  12.000  flight  cycles  since 
manufacture,  or  within  3,000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  perfonn  an  eddy  current 
inspection  of  the  fastener  holes  and  a  close 
visual  inspection  of  the  frame  flange  and  web 
to  detect  cracks  at  body  stations  (BS)  760.95, 
783.95,  825.95,  and  848.95  in  accordance 
with  Part  I  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(1)  If  any  crack  is  found,  prior  to  further 
flight,  install  the  applicable  repair  and  ^ 
preventive  modification  in  accordance  with 
Part  in  of  the  Accomplishment  Instructions 

of  the  service  bulletin.  Once  this  rep>air  and 
preventive  modification  is  installed,  no 
further  eddy  current  inspections  of  the 
fastener  holes  or  close  visual  inspections  o' 
the  modified  frame  flange  and  web  are      "* 
required  by  this  AD. 

(2)  If  no  crack  is  found,  prior  to  further 
flight,  accomplish  one  of  the  procedures 
identified  in  paragraphs  (a)(2)(i).  (aK2)(ii),  or 
(a)(2)(jii)  of  this  AD,  in  accordance  with  Part 

I,  paragraph  E..  of  the  Accomplishment  ' 

Instructions  of  the  service  bulletin. 

(i)  Oversize  the  hole  by  '/i2  inch  and  install 
an  oversized  fastener.  Prior  to  the 
accumulation  of  12,000  flight  cycles  after 
oversizing  the  hole,  and  thereafter  at 
intervals  not  to  exceed  6.000  flight  cycles, 
continue  to  accomplish  the  inspections 
required  by  paragraph  (a)  of  this  AD.  If  any 
crack  is  found,  prior  to  further  flight,  install 
the  applicable  rep>air  and  preventive 
modification  in  accordance  with  Part  IH  of 
the  Acdbmpli^hment  Instructions  of  the 
service  bulletin.  Once  this  repair  and 
preventive  modification  is  installed,  no 
further  eddy  current  inspections  of  the 
fastener  holes  or  close  visual  inspections  of 
the  frame  flange  and  web  are  required  by  this 
AD.  Or 

(ii)  Install  the  same  size  fastener  that  w(>« 
removed.  Thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles,  continue  to 
accomplish  the  inspections  required  by 
paragraph  (a)  of  this  AD.  If  cracks  are  found, 
prior  to  further  flight,  install  the  applicable 
repair  and  preventive  modification  in 
accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  the  bulletin. 
Once  this  rep>air  and  preventive  modification 
is  installed,  no  further  eddy  current 
inspections  of  the  fastener  holes  or  close 
visual  inspections  of  the  frame  flange  and 
web  are  required  by  this  AD.  Or 

(iii)  Install  the  applicable  repair  and 
preventive  modification  in  accordance  with  . 
Part  III  of  the  Accomplishment  Instructions 
of  the  service  bulletin.  Once  this  repair  and 
preventive  modification  is  installed,  no 
further  eddy  current  inspections  of  the 
fastener  holes  or  close  visual  inspections  of 
the  frame  fiange  and  web  are  required  by  this 
AD. 

(b)  For  airplanes  identified  as  Croup  3,  4. 
or  5  in  Boeing  Service  Bulletin  727-53-0197,      ( 
Revision  1,  dated  April  9,  1992:  Prior  to  the 
accumulation  of  12.000  flight  cycles  since 
manufacture,  or  within  3,000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  an  eddy  current 
Inspection  of  the  fastener  holes  and  a  close 
visual  inspection  of  the  frame  flange  and  web 
to  detect  cracks  at  body  stations  (BS)  760.9* 
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aiid  783.95  in  accordance  with  Part  11  of  the 
AccorapUshment  lastmctions  of  the  ser\'ice 
bulletin. 

(1)  If  any  crack  Is  found,  prior  to  further 
flight,  install  the  applicable  repair  and 
preventive  modification  in  accordance  with 
Part  rV  of  the  Accomplishment  Instructions 
of  the  service  bulletin.  Once  this  repair  and 
preventive  modification  is  installed,  no 
further  eddy  current  inspections  of  the 
fastener  holes  or  close  visual  inspections  of 
the  frame  flange  and  web  are  required  by  this 

(2)  If  no  crack  is  found,  prior  to  further 
flight,  accomplish  one  of  the  procedures 
identified  in  paragraphs  (bK2Ki).  (b)(2)(ii).  or 
(b)(2)(iii)  of  this  AD,  in  accordance  with  Part 
11.  paragraph  E.  of  the  Accomplishment 
Instructions  of  the  service  bulletin; 

(i)  Chersite  the  hole  by  >Aj  inch  and  insUll 
an  oversiwd  fastener.  Pnor  to  the 
accumulation  of  12.000  flight  cycles  af\er 
oversizing  the  hole,  and  thereafter  at 
InterN'als  not  to  exceed  6.000  flight  cycles, 
continue  to  accomplish  the  mspections 
required  by  paragraph  (b)  of  this  AD.  If  cracLs 
are  found,  prior  to  further  (light,  install  the 
applicable  repair  and  preventive 
modification  in  accordance  with  Part  IV  of 

•     the  .\ccompIishmenf  Instructions  of  the 
ser>.'ire  bulletin.  Once  this  repair  and 
preventive  modification  is  installed,  no 
further  eddy  current  inspections  of  the 
fastener  holes  or  close  visual  inspections  of 
the  firame  flange  and  web  are  required  by  this 
AD.  Or 

(ii)  Install  the  same  size  fastener  that  was 
removed.  Thereafter  at  intervals  ^H  to 
exceed  6.000  flight  cycles,  continue  to 
accomplish  the  inspections  required  bv 
paragraph  (b)  of  this  AD.  If  cracks  are  found, 
prtor  to  further  flight.  Install  the  applicable 
repair  and  preventive  modification  in 
accordance  with  Part  IV  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Once  this  repair  and  preventive 
modification  is  installed,  no  further  eddy 
current  inspections  of  the  fastener  holes  or 
close  v.sual  inspections  of  the  fraiije  fiange 
;..bHd  web  are  required  by  this  .^D  Or 

^"^      (iii)  Install  the  applicable  repair  and 

pTvvenliv<»  modification  in  accordance  with 
Part  IV'  of  the  Accomplishment  Instructiotis 
of  the  service  bulletin.  Once  this  repair  and 
preventive  modification  is  installed,  no 
furttier  eddy  cunent  inspections  of  the 
fastener  holes  or  dose  visual  inspections  of 
the  frame  flange  and  web  are  required  by  this 
AD 

(c!  For  airplanes  identified  as  Group  1.  2. 
3.  or  4  in  Boeing  Service  Bulletin  727-53- 
0197,  Revision  1,  dated  April  9. 1992:  Prior 
to  the  accumulation  of  12.000  flight  cycles 
since  manufacture,  or  within  3.000  flight 
cycles  after  the  effective  dale  of  this  AD. 
whichever  occurs  later,  perform  a  close 
visual  Inspection  to  detect  cracks  injhe 
frame  gussets  at  BS  825.95  in  acccaOance 
with  Part  V  (for  Groups  1  and  2  aifplanesi  or 
Part  VT  (for  Groups  3  and  4  airplanes)  of  the 
Accomplishment  Insttuctions  of  the  service 
bulletin.  Repeat  these^  inspect  ions  thereafter 
at  intervals  not  to  exceed  6,000  flight  cycles. 

(U  If  any  crack  is  found,  prior  to  further 
flight,  replace  the  gusset  with  a  new  gusset 
in  accofdaiu»  with  Figure  10  (for  Croups  1 

:         / 


and  2  airplanes)  or  Figure  11  (tor  Groups  3 
and  4  airplanes)  of  the  service  bulletin. 

(2)  Replacement  of  the  gusset  in 
accordance  with  paragraph  (c)(1)  of  this  AD 
constitutas  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(t)ofthisAa 

(d)  For  airpLanss  identified  as  Croua  1.  2. 
3,  4.  or  5  in  Boeing  Service  Bulletin  7f7-53- 
0197.  Revision  1.  dated  April  9.  1992;  Prior 
to  the  accumulation  of  12,000  flight  cycles 
since  manufecture,  or  within  3.000  flight 
cycles  after  the  eftectivs  date  of  this  AD. 
whichever  occurs  later,  perform  a  close 
visual  inspection  of  the  inner  flange  of  the 
frames  and  the  strap  on  the  inner  Cange  at 
BS  760.95  and  783.95  to  detect  open  pilot 
holes  in  accordance  with  Part  VII  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(1)  If  no  open  pilot  bolf»  is  found,  no 
further  action  is  required  by  paragraph  (d)  of 
this  AD. 

(2)  If  any  open  pilot  hole  is  found,  perform 
a  close  visual  inspection  to  detect  cracks  in 
that  open  pilot  hole.  A  "close  visual 
inspection"  is  defined  as  a  close,  intensive 
visual  inspection  of  highly  defined  structural 
details  or  kications.  searching  for  evidence  of 
structural  irregularity  and  using  adequate 
lighting.  In  addition,  inspection  aids  such  as 
mirrors,  etc  surface  cleaning,  and  access 
procedures  are  required,  as  necessary,  to  gain 
proximity. 

(i)  If  no  crack  is  found  in  any  open  pilot 
hole,  repeat  the  inspection  required  by 
paragraph  (dU2)  of  this  .AD  thereafter  at 
intervals  not  to  exceed  6.000  flight  cycles 
until  the  preventive  modification  specified  in 
paragraph  (d)(2Kii)  or  (d)(2)(iii)  of  this  AD.  as 
applicable,  is  installed. 

(ii)  If  any  crack  is  found  in  an  open  pilot 
hole  that  is  located  inside  any  of  the  shaded 
areas  shown  in  Figures  3.4.  and  5  of  tlie 
service  bulletin,  prior  to  further  flight,  repair 
the  crack  in  the  pilot  hole  and  install  a 
preventive  modification  in  accordance  with 
Part  III  or  rV'  of  the  Accomplishment 
Instructions  of  the  sen'ice  bulletin. 
Installation  of  a  preventive  modification 
constitutes  terminating  action  for  the 
repetitive  insfjections  of  the  open  pi!->t  holes 
specified  in  paragraph  (d)(2)(i)  of  this  AD. 

(iii)  If  any  crack  is  found  in  an  open  pilot 
hole  that  is  located  outside  any  of  the  shaded 
areas  shown  in  Figures  3.  4,  and  5  of  the 
service  bulletin,  prior  to  further  flight,  repair 
the  crack  in  the  pilot  hole  in  accordance  with 
part  III  or  IV  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  and 
install  a  preventive  modification  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office 
(.\CO).  FA.^.  Transport  .Mrpline  Directorate 
Installation  of  a  preventive  modification 
CQCstitutes  terminating  action  for  the 
repetitive  inspection*  of  the  open  pilot  holes 
specified  in  paragraph  {dK2)(i)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
r-  used  if  approv«»d  by  the  Manager.  Seattle 
\  ACXD.  FAA.  Transport  Airplane  Directorate. 
^  Operators  shall  suDmit  their  requests  thrtxigh 
\  an  appropriate  ¥\A  Principal  Maintenance 
\  Inspector,  who  may  add  comments  and  then 
send  U  to  the  Manager.  Seattle  AGO. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(fl  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  727-53-0197. 
Revision  1,  dated  April  9. 1992.  This 
Incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commertnal  Airplane  Group,  P.O  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW  .  Renton. 
Washington;  (K  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
March  3.  1994. 

Issued  in  Renton.  Washington,  on  January 
12.1994. 
|ohn  J.  Hickey. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  S«r\ice. 
|FR  Doc.  94-1226  Filed  1-31-94;  B;45  ami 
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14  CFR  Part  39 

poe*et  No.  93-Niyi-7»-AD;  Amendment 
39-878«i  AD  94-01-07] 

Airvwjrthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACUOH:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airvt^orthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  requires  repetitive 
tests  of  the  main  indder  power  control 
unit  (PCU)  to  detect  excessive  internal 
leakage  of  hydraulic  fluid,  stalling,  or 
reversal,  and  the  eventual  replacement 
.  of  the  main  rudder  PCU  with  an 
improved  model.  This  amendment  is 
prompted  by  results  of  an  investigation 
which  revealed  that  the  secondary  slide 
in  the  servo  valve  of  certain  PCU's  can 
go  past  the  intended  maximum-travel   . 
position.  The  actions  specified  by  this 
AD  are  Intended  to  prevent  secondary 
slide  overtravel  from  occurring,  which 
could  clause  the  rudder  actuator  piston 
and  the  rudder  to  operate  with  reduced 
force  capability  or  to  move  in  a 
direction  opposite  to  the  intended 
direction;  this  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  March  3, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3, 
1994, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  mFORMATION  COMTACT: 
Kenneth  W.  Frey,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
Systems  &  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056: 
telephone  (206)  227-2673;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes  was  published  in  the 
Federal  Register  on  August  16,  1993  (58 
FR  43301).  That  action  proposed  to 
require  periodic  tests  of  the  main  rudder 
PCU  to  detect  excessive  internal  leakage 
of  hydraulic  fluid,  stalling,  or  reversal, 
and  the  correction  of  discrepancies. 
That  action  also  proposed  to  require  the 
eventual  replacement  of  the  main 
rudder  PCU  with  an  improved  model;     ^ 
such  replacement  would  constitute 
terminating  action  for  the  periodic  tests. 

Interested  persons  have  oeen  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  giv^  to  the 
comments  received.  U 

Several  commenters  reqdest  that  the 
proposed  rule  be  revised'to  require  a 
one-time  internal  leakage  test  of  the 
PCU,  instead  of  the  proposed  repetitive 
tests  every  750  flight  houxs.  These 
commenters  consider  that  the  existing 
pre-fligbt  controls  dheck  is  adequate  to 
detect  rudder  control  anomalies  that 
would  be  due  to  diial  servo  valve 
secondary  slide  overtravel;  since  this 
check  is  performed  prior  to  each  flight, 
it  will  verify  the  function  of  the  rudder 
control  system  on  a  regular  basis.  These 
commenters  believe  that  the  proposed 
repetitive  test  is  not  appropriate  or 
reliable,  since  it  is  sensitive  to  variables 
such  as  temperature  and  the  inspecting 
technician's  individual  technique  and 
judgment.  In  addition,  some  of  these 
commenters  believe  that  the  secondary 
slide  overtravel  problems  are 
attributable  to  either  adverse  tolerance 
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build-up  of  improper  assembly  of  the 
PCU  during  manufactiu«,  and  are  not 
due  to  wear  or  deterioration  of  the  valve 
over  time;  therefore,  these  commenters 
consider  that  repetitive  tests  are 
unnecessary.  One  commenter  states  that 
the  proposed  test  has  not  proved  to  be 
reUable  in  identifying  rudder  PCU 
anomalies,  and  that  this  test  could  cause 
a  rise  in  the  number  of  removals  of 
PCU's  that  would  typically  be 
serviceable;  this  would  have  a  severe 
economic  impact  on  affected  operators. 

The  FAA  does  not  concur  with  the 
commenters*  request.  First,  the  FAA 
notes  that  rapid  rudder  inputs  are  a 
factor  in  uncovering  rudder  control 
anomahes.  During  a  pre-flight  check,  the 
flight  crew  may  not  cycle  the  rudder 
PCU  at  a  rate  fast  enough  to  uncover 
second^  slide  overtravel.  For  this 
reason,  the  FAA  does  not  agree  that  all 
rudder  control  anomalies  due  to 
secondary  slide  overtravel  can  be 
detected  during  pre-flight  checks. 

Second,  although  the  FAA  agrees  that 
the  required  repetitive  test  is  not 
completely  repeatable  and  could  be 
subject  to  the  judgment  of  the 
technician,  the  FAA  recognizes  it  as  a 
written  procedure  for  maintenance 
crews  to  follow,  which  emphasizes 
cycling  of  the  rudder  pedals  at  a 
maximum  rate.  While  this  test  cannot 
ensure  that  the  secondary  slide 
overtravel  anomaly  does  not  exist,  it  can 
detect  certain  conditions  that  contribute 
to  secondary  slide  overtravel.  For 
example,  the  overtravel  anomaly, 
combined  with  either  (1)  A  secondary 
summing  arm  missing  its  stop  or  (2)  a 
primary  slide  jamming  to  the  secondary 
slide,  would  be  detected  during  the 
repetitive  test.  During  bench  testing  on 
one  PCU,  the  secondary  summing  arm 
was  observed  bitting  its  stop  on  son^e 
occasions  and  missing  it  on  others;  this 
intermittent  condition,  if  combined^ith 
the  secondary  overtravel  anomaly  and 
rapid  rudder  inputs,  could  cause  rudder 
control  problems.  For  these  reasons,  the 
FAA  has  determined  that  the  required 
repetitive  tests  will  contribute  to  flight 
safety  because  they  exercise  the  rudder 
pedals  at  a  rapid  rate  and  they  can 
detect  high  internal  leakage  within  the 
servo  valve. 

Several  commenters  request  that  the 
compliance  time  for  replacing  the  main 
rudder  PCU  be  extended  from  the 
proposed  5  years  to  at  least  7  years. 
These  commenters  state  that  such  an 
extension  is  necessary  to  avoid  the 
economic  burden  to  operators  that 
would  be  caused  by  a  campaign  of 
scheduled  removals.  A  7-year 
compliance  time  would  correspond  to  a 
typical  overhaul  period  for  the  main 
rudder  PCU,  and  would  avoid 


unscheduled  removal  of  PCU's  that 
exhibit  DO  operational  anomaUes.  Some 
commenters  note  that  the  design  feature 
that  allows  secondary  sUde  overtrave] 
has  existed  for  over  25  years  and,  over 
that  time  period,  has  accumulated  55 
million  flight  hours  in  the  affected  fleet 
with  no  known  in-flight  control 
problems.  These  commenters  state  that 
it  would  be  extremely  rare  for  the 
problem  condition  to  exist  in 
combination  with  other  factors  so  as  to 
result  in  a  reduction  of  rudder  control 
capability.  For  these  reasons,  these 
commenters  consider  that  extending  the 
compliance  time  for  completion  of  die 
replacement  would  not  appreciably 
affect  the  safiety  of  the  fleet. 
^   The  FAA  does  not  concur  with  the 
commenters'  request  to  extend  the 
compliance  time  for  replacement  of  the 
PCU.  Although  the  FAA  acknowledges 
that  no  known  in-flight  control 
problems  have  been  docuinented  on 
Model  737  airplanes  with  regard  to  the 
subject  condition,  the  FAA  does 
recognize  that  two  PCU's  have  been 
removed  from  Model  737  series 
airplanes  after  the  pilot  identified 
rudder  control  problems  during  the  pre- 
flight  check.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  the  safety 
implicationt  of  incidents  such  as  these, 
the  availabihty  of  required  parts,  and 
the  normal  maintenance  schedules  for 
timely  accompUsbment  of  the 
replacement.  Further,  only  threriginal 
equipment  manufacturer  pos^sses 
approved  data  allowing  it  to  accomplish 
the  rework  of  the  affected  PCU's; 
therefore,  the  compUance  time  also  was 
based  on  the  capabihty  of  this 
manufacturer  to  schedule  and  modify 
all  of  the  affected  servo  valves.  In  light 
of  these  items,  the  FAA  has  determined 
that  5  years  for  compliance  is 
appropriate.  The  FAA  considers  that  a 
5-year  compliance  time  allows  ample 
time  for  all  affected  PCU's  to  be 
modified  by  the  manufacturer,  without 
creating  a  burden  on  either  the  operators 
or  the  manufacturer.  Five  years  also 
allows  ample  time  for  the  replacement 
to  be  accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling.  However, 
paragraph  (c)  of  the  final  rule  does 
provide  affected  operators  the 
opportunity  to  apply  for  an  adjustment 
of  the  compliance  time  if  data  is 
presented  to  justify  such  an  adjustment. 
One  commenter  strongly  supports  the 
proposed  rule,  but  considers  that  the  5- 
year  compliance  time  for  replacement  of 
the  PCU's  is  too  long.  This  commenter 
requests  that  replacement  of  all  effected 


4572         Federal  Register  /  Vol.  59.  No.  21  /  Tuesday,  February  1,  1994  /  Rules  and  Regulaticrtis 


PCU's  should  begin  immediately  as 
replacement  parts  become  available, 
instead  of  allowing  operators  to  operate 
airplanes  equipped  with  potentially 
defective  PCU's  for  up  to  5  years.  This 
commenter  notes  that  the  addressed 
anomaly  was  first  discovered  in  July 
1992  and,  by  the  time  the  proposed  rule 
becomes  effective  and  the  end  of  the  5- 
year  compliance  period  is  reached, 
approximately  7  years  will  have  elapsed 
since  then.  This  amount  of  time  is  too 
long,  considering  the  significance  of  the 
addressed  unsafe  condition. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  shorten  the 
compliance  time  for  replacement  of  the 
PCU's.  For  the  same  reasons  explained 
previously,  the  FAA  has  determined 
that  a  5-year  compliance  time  is 
appropriate.  The  repetitive  tests  of  the 
PCU  required  by  this  AD  will  provide 
an  acceptable  level  of  safety  in  the 
interim.  Additionally,  the  commenter 
should  not  assimie  that  all  operators 
will  wait  imtil  the  end  of  the 
compliance  time  before  replacement  the 
PCU's.  In  fact,  the  FAA  has  been 
advised  that  the  PCU  manufacturer  has 
already  begun  rework  activity  and  some 
airlines  have  already  begun  replacement 
procedures. 

One  commenter  requests  that    ^* 
paragraph  (a)(2)  of  the  proposed  rule  be 
revised  to  provide  op)erators  with  the 
option  of  installing  a  serviceable,  non- 
moditied  PCU.  rather  than  only  a 
modified  PCU,  if  a  discrepancy  is 
detected  during  any  test.  Operators 
should  be  allowed  to  use  this  non- 
modified  PCU.  provided  that  it  is 
repetitively  tested  until  replacement  of 
all  PCU's  is  required  in  5  years.  Such  a 
revision  to  the  rule  would  prevent 
unnecessary  grounding  of  an  airplane  if 
a  discrepancy  is  detected  and  a 
modified  PCU  is  not  available.  The  FAA 
concurs  and  has  revised  the  final  rule 
accordingly. 

Another  commenter  requests  that  the 
proposed  rule  be  revised  to  address 
third-party  repaired  parts.  This 
commenter  states  that  at  least  one  repair 
facility  is  producing  FAA-approved 
replacement  slide  and  sleeve  assemblies 
to  overhaul  the  Parker-Hannifin  main 
rudder  PCU  dual  servo  valves.  The 
commenter  believes  that  it  is  the  FAA's 
responsibility  to  ensure  that  third-party 
replacement  parts  are  reworked  in  a 
controlled  manner  to  the  same  level  of 
safety  as  that  provided  by  the  retrofit 
plan  developed  by  the  original 
equipment  manufactiuer  (OEM),  since 
the  replacement  parts  were  approved 
solely  by  the  FAA  without  support  from 
the  OEM. 

The  FAA  does  not  concur  that  such  a 
revision  to  the  rule  is  necessary. 


Paragraph  (c)  of  the  final  rule  contains 
a  provision  that  allows  third-party 
replacement  part  manufacturers  to 
submit  proposed  design  changes  to  the 
FAA  for  approval  as  alternative  methods 
of  compliance  with  the  AD. 

One  commenter  suggests  that  the 
discussion  of  the  requirements  of  the 
proposed  rule  be  revised  to  clarify  that 
the  test  of  the  main  rudder  PCU  is 
necessary  not  only  to  detect  excessive 
internal  leakage  of  hydraulic  fluid,  but 
to  detect  and  correct  possible  stalling 
and  reversal  as  well.  The  FAA  concurs. 
Although  the  test  is  accomplished  to 
detect  excessive  internal  leakage,  the 
AD  requires  that  any  discrepancy,  such 
as  stalling  and  reversal,  that  is  detected 
during  the  test  must  be  corrected  prior 
to  further  flight.  The  AD  references 
Boeing  Service  Letter  737-SL-27-82-B 
for  a  description  of  the  possible 
discrepancies  that  could  be  foimd 
during  the  required  test.  The  wording  to 
the  preamble  of  this  final  rule  has  been 
revised  to  include  reference  to  the 
possible  discrepancies  of  stalling  and 
reversal;  however,  the  wording  of  the 
AD  itself  needs  no  revision. 

This  same  commenter  suggests  that 
the  description  of  the  unsafe  condition 
on  which  this  AD  action  is  based  could 
be  worded  more  accurately.  This 
commenter  states  that  the  actions 
specified  by  the  AD  are  intended  to 
prevent  secondary  slide  overtravel  from 
occiuring,  which  could  cause  the  rudder 
actuator  piston  and  the  rudder  to 
"operate  with  reduced  force  capability 
or  to  move  in  a  direction  opposite  to  the 
intended  direction."  The  FAA  concurs 
with  the  commenter's  suggestion  and 
has  revised  the  appropriate  wording 
accordingly. 

Two  commenters  suggest  that  the  cost 
impact  information  in  the  preamble  to 
the  notice  was  not  totally  accurate  in 
showing  the  complete  costs  to  operators, 
especially  those  costs  related  to  the 
required  repetitive  tests.  One 
commenter  states  that  each  test  would 
require  approximately  8  work  hours  to 
accomplish,  and  that,  based  on  the  750- 
flight  hour  repetitive  test  interval,  most 
airplanes  would  be  required  to  be  tested 
between  6  and  10  times  over  the  next  5 
years  (until  replacement  of  the  PCU  is 
completed).  AJiother  commenter  states 
that  the  total  time  requiredjor  removing 
and  installing  the  PCU  is  2o  work  hours. 
The  FAA  concurs  that  the  economic 
information  should  be  clarified.  The 
cost  impact  figures,  as  stated  in  the 
preamble  to  the  notice,  were  based  on 
the  latest  data  that  the  FAA  had  at  that 
time.  The  cost  impact  information, 
below,  has  been  revised  to  delineate  the 
costs  of  the  reouired  actions,  based  on  ^ 


this  latest  information  provided  by  the 
commenters. 

Paragraphs  (a)(1)  and  (a)(2)  of  the  final 
rule  have  been  revised  to  correctly 
reference  paragraph  "3.B."  of  Boeing 
Service  Letter  737-SL-27-82-B  for  the 
description  of  possible  discrepancies 
that  could  be  found  during  the  required 
test.  The  notice  had  incorrectKr 
referenced  paragraph  "B."  ratier  than 
"3.B."  1 

After  careful  review  of  the  available 
data,  including  the  comment^  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  inter^t  require  the 
adoption  of  the  rule  with^e  changes 
previously  described.,3^e  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

There  are  approximately  2,448  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  729  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  8  work 
hours  per  airplane  to  accomplishJthe 
required  test  actions,  at  an  average  labor 
rate  of  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  inipact  of  the 
tests  required  by  this  AD  on  UJS. 
operators  is  estimated  to  be  $320,760.  or 
$440  per  airplane,  per  test. 

According  to  information  provided  by 
commenters  to  the  notice  that  preceded 
this  rule,  some  airplanes  may  require  to 
be  tested  between  6  and  10  times  prior 
to  the  required  replacement  of  the  PCU 
(within  5  years).  In  tke  case  of  those 
airplanes  requiring  Wests,  the  total  cost 
impact  of  the  required  repetitive  tests 
would  be  $2,640  per  airplane  over  5 
years;  in  the  case  of  those  afrplanes 
requiring  10  tests,  the  total  coit  impact 
of  the  required  repetitive  tesi^would  be 
$4,400  per  airplane  over  5  yeart? 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
tests  required  by  this  AD  were  to  be 
conducted  as  "stSnd^alone"  actions. 
However,  in  actual  practice,  these  tests 
could  be  accomplished  coincidentally 
or  in  comTiination  with  normally 
scheduled  airplane  inspections  and 
other  maintenance  program  tasks. 
Therefore,  the  actual  number  of 
necessary  "additional"  work  hours 
would  be  minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  should  be 
minimal. 

It  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  replacement  of  the  PCU 
(removal  and  installation),  at  an  average 
labor  rate  of  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operator^-' 
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Based  on  these  figures,  the  total  cost 
impact  of  the  replacement  required  by 
this  AO  is  estimated  to  be  $601,900.  or 
$1,100  per  airplane. 

The  5-year  compliance  time  for  the 
replacement  of  the  PCU.  as  specified  in 
paragraph  (b)  of  this  AD,  will  allow 
ample  time  for  the  replacement  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  total  cost  impact  figiu^s 
described  above  are  based  on 
assum|>tions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  several  operators  already  have 
accomplished  at  least  the  initial 
required  test  of  the  PCU's  on  their 
affected  fleets,  and  certain  operators 
already  have  replaced  some  PCU's. 
Therefore,  the  future  economic  cost 
imi>act  of  this  rule  on  U.S.  operators  is 
less  than  that  indicated  above. 

The  regulations  adopt^  herein  will 
not  have  substantial  dir^  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
sutn^ntial  number  of  small  entities 
und«'the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:       **^ 

Authority:  49  U.S.C  App.  13M(a).  1421 
and  1423;  49  U.S,C  106(g);  and  14  CFR  • 
11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by   » 
adding  the  following  new  airworthiness 
directive: 

94-01-07  Boeing:  Amendment  39-6789. 
Docket  93-NM-79-AD. 

Applicability.  Model  737  series  airplanes; 
line  positions  1  through  2453.  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  rudder  actuator  piston  and 
the  rudder  to  operate  with  reduced  force 
capability  or  to  move  in  a  direction  opposite 
to  the  intended  direction,  which  could  result 
in  reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  750  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  test  of  the 
main  rudder  power  control  unit  (PCU).  part 
number  65-44861-2/-3/-4/-5/-6/-7/-8/-9. 
to  detect  internal  leakage  of  hydraulic  fluid, 
in  accordance  with  Boeing  Service  Letter 
737-SL-27-82-B.  ^ated  July  13, 1993.' 

(1)  If  no  discrepancy,  as  described  in 
paragraph  3.B.  of  the  Service  Letter,  is 
detected,  ref>eat  the  test  at  intervals  not  to 
exceed  750  flight  hours. 

(2)  If  any  discrepancy,  as  described  in 
paragraph  3.B.  of  the  Service  Letter,  is 
detected  during  any  check,  prior  to  further 
flight,  accomplish  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)ofthisAD: 

(i)  Replace  the  main  rudder  PCU  with  a 
serviceable  PCU  in  accordance  with  the 
Model  737  Overhaul  Manual.  After  such 
replacement,  repeat  the  test  at  intervals  not 
to  exceed  750  flight  hours. 

(ii)  Replace  the  main  rudder  PCU  with  a 
new  main  rudder  PCU  having  part  number 
65-44861-11  or  68C37052-2/-3/-4/-5/-6/- 
7/-8/-9,  in  accordance  with  Boeing  Service 
Bulletin  737-27-1185,  dated  April  15. 1993. 
Such  replacement  constitutes  terminating 
action  for  the  tests  required  by  this  AD. 

(b)  Within  5  years  after  the  effective  date 
of  this  AD,  replace  the  main  rudder  PCU,  part 
number  65-44861-(     ),  with  a  new  main 
rudder  PCU  ha\ing  part  number  65—44861- 
11  or  65Ca2052-2/-3/-4/-5/-6/-7/-8/-9,  in 
accordance  with  Boeing  Service  Bulletin 
737-27-1185,  dated  April  15, 1993.  Such 
replacement  constitutes  terminating  action 
for  the  tests  required  by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  metboos  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(d)  Special  flight  permits  may  be  IssuWd  in 
accordance  with  FAR  21.197  and  21.199\o 
operate  the  airplane  to  a  location  where  tbt 
requirements  of  this  AD  can  be 
accomplished^  provided  that  the  airplane  has 
not  failed  th^intemai  lealcage  test  required 
by  this  AD. 

(e)  The  tests  shall  be  done  in  accordance 
with  Boeing  Service  Letter  737-Sl^27-82-B, 
dated  )uly  13, 1993.  The  replacement  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  737-27-1185.  dated  April  15,  1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
March  3,  1994. 

Issued  in  Renton,  Washington,  on  January 
3,  1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-347  Filed  1-31-94;  8:45  am) 
BILUNQ  COOC  «»10-13-i> 


14  CFR  Part  39 

[Docket  No.  9»-NM-138-AD;  Amendment 
39-«797;AO  94-01-15] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  With 
Stretched  Upper  Decks  (SUD)  ' 

AGEf*CV:  Federal  AviaUon 
Administration,  DOT.  n 

ACTION:  Final  rule.  \ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
installation  of  an  aluminum  seal 
retainer  on  the  bulb  seal  attached  to  the 
fascia  panels  of  the  escape  systems  on 
the  SUD.  This  amendment  is  prompted 
by  a  repKjrt  that,  during  deployment  of 
an  emergency  evacuation  slide,  the  slide 
inflated  but  subsequently  lost  air  from 
one  chamber.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the  bulb 
seal  from  coming  off  the  fascia  panels 
and  being  ingested  into  the  turbofans  of 
the  escape  systems  on  the  stretched 
upp)er  deck  (SUD),  which  could  impede 
the  infiation  of  the  escape  shde  during 
an  emergency  situation. 
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DATES:  Effective  March  3,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Re^ster  as  of  March  3, 
1994. 

AODRESSCS:  The  service  information 
referenced  tn  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, ' 
Washington  98124.  This  information 
may  be  examined  at  the  Federal        | 
Aviation  Administration  (FAA),  ^ 

Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington:  or  at  the  Office  of  ^ 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Jayson  Claar,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2784; 
fax  (206) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
AviaUon  RegulaUons  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Boeing  Model  747  series 
airplanes  with  stretched  upper  decks 
(SUD)  was  pubW^hed  in  the  Federal 
Register  on  S^tember  21,  1993  (58  FR 
48983).  That  Ation  proposed  to  require 
installation  of  en  aluminum  seal 
retainer  on  the  bulb  seal  attached  to  the 
fasda  panels  of  the  escape  systems  on 
the  SUD. 

Interested  persons  have  been  a^orded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideraUon  has  been  given  to  the 
comments  received. 

Three  commenters  support  the 
proposal. 

Cfne  commenter  considers  that  the 
proposed  rule  is  not  warranted  since 
there  has  been  only  one  reported 
incident  where  the  bulb  seal  was 
ingested  into  the  turbofan.  The 
commenter  states  that,  even  during  that 
incident,  the  damage  was  limited  to  one 
of  the  escape  slide's  chambers  and  the 
slide  was  still  usable.  The  FAA  does  not 
conctiT  with  the  suggestion  that  this  AD 
action  is  not  warranted.  While  the 
commenter  is  correct  in  noting  that 
there  has  been  only  a  single  reported 
case  of  ingestion  of  the  bulb  seal  into 
the  turbofans,  the  potential  still  exists 
for  a  bulb  seal  to  break  away  if  there  is 
no  component  to  retain  it.  The 
consequences  of  the  bulb  seal  breaking 
away  and  being  ingested  Into  the 
turbofan  can  ultimately  impede  the 
inflation  of  the  escape  slide,  which 
creates  a  potential  unsafe  condition  by 


rendering  the  slide  unusable  in  the 
event  of  an  emergency  evacuation, 
although  the  commenter  indicates  that 
the  incident  slide  was  still  usable  after 
being  damaged,  the  FAA  has 
determined  that  the  potential  exists  for 
similar  or  greater  damage  to  oqsiir  on 
any  of  the  subject  escape  slid^.  as  long 
as  there  is  the  possibility  th^Khe  bulb 
seal  can  be  ingested  into  the  turbofans. 
Installation  of  the  bulb  seal  retainer,  as 
required  by  this  AD.  will  positively 
address  this  potential  unsafe  condition 
by  preventing  the  separation  of  the  bulb 
seal  from  the  fascia  panel. 
^  This  same  c^menter  requests  that 
one  airplane  be- deleted  from  the 
applicability  of  the  AD.  The  fiirplane 
having  line  number  981  was  modified 
with  the  bulb  seal  retainer  prior  to 
deUvery;  therefore,  the  unsafe  condition 
does  not  exist  writh  regard  to  this 
specific  airplane.  The  FAA  concurs  and 
has  revised  the  applicability  of  the  final 
rule  accordingly.  Additionally,  the 
economic  impact  information,  below, 
has  been  revised  to  indicate  the  deletion 
of  this  airplane  from  those  affected  by 
the  AD  requirements. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will   • 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  290  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldvdde  fleet  The  FAA 
estimates  that  29  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  of 
required  parts  would  be  nominal.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $6,380.  or  $220  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefdbe<in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rVile  does 
not  have  sufficient  federalism     { 
imphcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
".significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the' 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:||| 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-01-15  Boeing:  Amendment  39-8797. 
Docket  93-NM-138-AD. 

Applicability.  Model  747  series  airplanes 
with  a  stretched  upper  deck,  all  line  numbers 
up  to  and  including  line  number  980: 
certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  bulb  seal  from  coming  off 
the  fascia  panels  and  being  ingested  into  the 
turbofans  of  the  escap>e  systems  on  the 
stretched  upper  deck  (45UD),  which  could 
impede  the  inflation  of  the  escape  slide 
during  an  emergency  situation,  accomplish 
the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  install  an  aluminum  seal  retainer 
on  the  bulb  seal  attached  to  the  fascia  panel 
of  the  escape  systems  on  the  SUD,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-25A3056.  dated  July  12, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 
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Note:  Information  concerning  tbe  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  A(X). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  installation  shall  Iw  done  in 
accordance  with  Boeing  Ala^  Service 
Bulletin  747-25A3056,  datfed  July  12. 1993. 
This  incorporation  by  refwence  was 
approved  by  the  Directojj'of  the 'Federal 
Register  in  accordance^ th  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NfW.,  suite  700,  Washington, 
DC.  < 

(e)  This  amendment  becomes  effective  on 
March  3, 1994. 

Issued  in  Renton,  Washington,  on  January 
5,  1994. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
tPR  Doc.  94-584  Filed  1-31-94;  8:45  am) 
BILUNO  COOC  4n»-1}-U 


14  CFR  Part  39 

[Docket  No.  93-fiM-192-AO;  Antendment 
39-8813;  AO  94-03-06] 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Saab  Model  SAAB 
SF340.\  and  SAAB  340B  series 
airplanes.  This  action  requires 
inspections  to  detect  improper 
connections  of  the  wire  harness 
installation  to  the  nacelle  fire 
extinguisher,  correction  of  any 
discrepancy  found,  and  modification  of 
the  wiring.  This  amendment  is 
prompted  by  a  report  of  improperly 
routed  control  wiring  to  the  nacelle  fire 
extinguishers  on  a  Model  SAAB  340B 
series  airplane.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  the  fire  extinguishing  agent  to  reach 
the  correct  engine  in  the  event  of  an 
engine  fire. 
DATES:  Effective  on  February  16, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  February 
16, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  4, 1994. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
192-AD,  1601  Und  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Saab 
Aircraft  AB,  SAAB  Aircraft  Product 
Support,  i-581. 88,  Linkoping,  Sweden. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfartsverket  (LFV),  which  is  the 
airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that 
improperly  routed  control  wiring  to  the 
nacelle  fire  extinguishers  was  found 
during  a  "C  check"  inspection  on  a 
Model  SAAB  340B  series  airplane. 
Further  investigation  revealed  that  some 
airplanes  have  an  excessively  long  wire 
harness,  which  allows  the  possibility  to 
incorrectly  connect  the  wrire  harness  to 
the  nacelle  fire  extinguisher  cartridge. 
When  the  fire  extinguisher  discharges, 
fire  extinguishant  transfers  to  the 
opposite  nacelle  fire  zone  if  a  wire 
harness  is  incorrectly  routed  or 
connected.  In  such  a  case,  only  one 
extinguisher,  rather  than  two  (as  imder 
normal  conditions),  is  available  to 
extinguish  a  fire  in  the  nacelle  fire  zone. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  fire  extinguishing 
agent  to  reach  the  correct  engine  in  the 
event  of  an  engine  fire. 

Saab  has  issued  Service  Bulletin  340- 
26-012,  Revision  1,  dated  October  5. 
1993,  that  describes  procedures  for  an 
inspection  to  detect  improper 
connections  of  the  wire  harness 
installation  to  the  nacelle  fire 
extinguisher,  correction  of  any 
discrepancy  found,  and  modification  o: 
the  wiring.  The  modification  involves 
shortening  the  wires  by  making  a  loop 
and  secxiring  with  wax  string,  as 


necessary.  The  LFV  classified  this 
service  bulletin  as  mandatory  and 
issued  Swedish  Airworthiness  Directive 
SAD  No.  1-059,  dated  September  13, 
1993,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  fire  extinguishing 
agent  to  reach  the  correct  engine  in  the 
event  of  an  engine  fire.  This  AD  requires 
an  inspection  to  detect  improper 
connections  of  the  wire  harness 
installation  to  the  nacelle  fire 
extinguisher,  correction  of  any 
discrepancy  found,  and  modification  of 
the  wiring.  Tbe  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Since  a  situation  exists  tnat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendmenL^ 
effective  in  less  than  30  days.  '^ 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rulehy 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communicatipns  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  thfe  rule  may  be 
amended  in  light  of  the  comments 
ived.  Factual  imormation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
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action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubbc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  [kicket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-192-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  IS  not  a  "significant  regulatory 
action"  under  Execuuve  Order  12866.  It 
has  been  determined  further  that  this 
actioDf  involves  an  emergency  regulation 
under  DOT  Regulatory  Pollaes  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  IDocket  at  the  location  provided  ^ 
under  the  caption  ADDRESSES.  "^ 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  RegulaUons  as 
follows: 


PART  3»-AIRWORTHINESS 
DIRECTIVES 

L  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SC  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g):  and  14  CFR 
11  89 

f  39.1 3    (AfiMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-03-06  SAAB  AIRCBAFT  AB: 

Amendment  39-6613.  Docket  93-NM- 
>  192-AD. 

AppUcability-:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  tiirough  159 
inclusive;  and  Model  S.^AB  340B,  serial 
numbers  160  through  345  Inclusive: 
certificated  in  any  category. 

Compliance:  Required  as  Indicated,  unles3 
accomplished  previously. 

To  preclude  cross-connecUon  of  the  wire 
harness  installation  to  the  engine  nacelle  fire 
extinguisher,  accomplish  the  following: 

(a)  Within  25  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  ensure 
proper  connections  of  tlie  wire  harness 
Installation  to  the  nacelle  fire  extinguisher.  In 
accordance  with  Saab  Service  Bulletin  340- 
26-012.  Revision  1,  dated  October  5. 1993. 
Prior  to  further  flight,  correct  any 
discrepancy  found  and  modify  the  wiring,  in 
accordance  witli  the  service  bulletin. 

(b)  Repeat  the  inspection  specified  in 
paragraph  (a)  of  this  AD  immediately 
fbUowing  any  maintenance  action  during 
which  both  electric  connectors  to  either  of 
tlie  fire  extinguishers  in  the  nacelle  electrical 
beys  are  disconnected. 

(c)  An  altemaUve  method  of  compliance  or 
adjustment  of  the  compliance  time  tltat 
provides  an  acceptable  level  of  safety  may  oe 
used  if  approved  by  the  Manager, 
Standardizaticn  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
stiall  submit  their  requests  thro-jgh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  InformaUon  concerning  the  existence 
of  approved  altemaMve  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  Ilia  inspections  shall  be  done  in 
accordance  vrith  Saab  Service  Bulletin  340- 
26-012.  Revision  1.  dated  October  5, 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  m  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB.  SAAB  Aircraft 
Pn>duct  Support.  S-561.66.  Llnkoping. 
Sweden.  Copies  may  be  Inspected  at  the 
FAA.  Tian^ort  Airplane  Directorats.  1601 
Lind  Avenue.  SW..  Rantoa,  Wwhington;  or  at 


the  Office  of  the  Federal  Register.  BOO  North 
Capitol  Street  NW..  suite  700.  Washington, 
DC. 

(0  This  amendment  becomes  effBCti\'B  on 
February  16, 1994. 

Issued  in  Renton,  Washington,  on  January 
26. 1994. 
lamee  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
(FR  Doc  94-2179  Filed  1-31-94;  8:45  am) 

BIUJNO  CODE  4t1»-1»-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-1 3] 

Establishment  of  Class  E  Airspace; 
Courtiand,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACnON:  Fmal  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Courtiand,  Alabama. 
A  Standard  Instrument  Approach 
Procedure  (SLAP)  for  Runway  l**  nt  the 
Industrial  Airpark  has  been  developed 
and  controlled  airspace  bom  700  feet  to 
1200  feet  AGL  is  needed  tn  contain  IFR 
operations  at  the  airport.  The  intended 
effect  of  this  amendmeni  ir,  to  provide 
adequate  Class  E  airspace  to  contain  IFR 
operations  within  controlled  airspace. 
The  operating  status  of  the  airport  will 
change  from  VFR  operations  to  include 
IFR  operations  concurrent  with 
publication  of  the  SIAP. 
EFFECTIVE  DATE:  0901  U.T.C.  March  31. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patterson,  Airspace  Section, 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5590. 

SUPPl^MENTARY  INFORMATION: 

History 

On  August  12, 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Courtiand,  Alabama,  (58  FR  45079).  A 
SIAP  based  on  the  Muscle  Shoals  Very 
High  Frequency  Omnidirectional  Range 
(VOR)  has  been  established  to  serve  the 
Industrial  Airpark  Airport.  Controlled 
airspace  extending  from  700  feet  to  1200 
feet  AGL  is  needed  to  contain  IFR 
operations  at  the  airport.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by  " 

submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
were  received.  This  amendment  Is  the 
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same  as  that  proposed  in  the  notice 
except  for  a  slight  correction  to  the 
latitude  and  longitude.  Airspace 
Reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
has  replaced  it  with  the  designation  as 
"Class  E  Airspace"  for  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American X)atum  83. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  ih 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  Jime  17. 1993  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  effective  September  16. 1993.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  The 
operating  status  of  the  airport  will 
change  from  VFR  operations  to  include 
IFR  operations  concurrent  with 
publication  of  the  SLAP. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Courtland,  AL.  This 
a^op  lowers  the  base  of  controlled 
air^ace  from  1200  feet  above  the 
surface  to  700  feet  above  the  surface  in 
vicinity  of  Industrial  Airpark  Airport 

The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  VOR  Rwy 
13  SIAP  at  Industrial  Airpark  Airport. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cturent.  It,  therefore,  (1)  Is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  ha\*e  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entitles  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub|ecto  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART71-{AMENDE01 

1.  The  Authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  47  U.S.C  106(g);  14  CFR 
11.69. 

971.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A.  in  effect 
as  of  Septeniber  16. 1993,  Airspace 
Designations  and  Reporting  Points, 
dated  Jime  17. 1993,  and  effective 
September  16, 1993.  is  amended  as 
follows: 

Para.  6005    Class  B  airspace  areas 
extending  upward  from  700  feet  or  more 
abow  the  surface  of  the  earth. 


ASO  AL  E5  CourUaad,  AL  [New] 

Industrial  Airpark  Airport,  AL 

(Lat.  34»39'34''  N.  long  BT'ZO'Se''  W) 
'    That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.5-inile  radius 
of  the  Industrial  Airpark  Airport,  excluding 
that  airspace  within  the  Muscle  Shoals  Class 
E  airspace. 

Issued  in  College  Park.  Georgia,  on  January 
19. 1994. 

Michael  J.  Powd^ly, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc.  94-2204  Filed  1-31-94.  8:45  am] 

BUXMO  CODE  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-e]      (^ 

Establishment  of  Class  E  Airspace, 
Fort  Pierce,  FL 

AGENCY:  Federal  Aviation  ^ 

Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Fort  Pierce,  Florida.  A 
Standard  Instrument  Approach 
Procedure  (SIAP)  for  Runway  27  at  the 
St.  Lucie  County  International  Airport 
has  been  developed  and  a  Class  E 
extension  for  controlled  airspace  to  the 
surface  is  needed  to  contain  instnunent 
flight  rules  (IFR)  operations  when 
uUlizing  this  SL\P. 
EFFECTIVE  DATE:  0901  UTC.  March  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Castro.  Airspace  Section. 


System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5588. 

SUPPt-EMENTARY  INFORMATION: 
History 

On  August  3. 1993,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  pVt  71)  to  establish 
a  Class  E  arrival  extension  at  Fort 
Pierce,  Florida  (58  FR  41212).  A 
Runway  27  instrument  approach 
procedure  to  serve  the  St.  Lucie  Coimtry 
International  Airport  based  on  the  Fort 
Pierce  Non-directional  Belcon  (NDB) 
had  been  developed.  Controlled 
airspace  to  the  surface,  a  Class  E  arrival 
extension,  was  needed  to  contain  IFR 
operations  when  utilizing  this  SIAP. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  Ihe  proposal 
were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  "control  zonfe  arrival 
extension"  and  has  replaced  it  with  the 
designation  "Class  E  airspace"  for 
airspace  designated  as  an  extension  to 
Class  D  surface  areas.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  Americ^ui  Datum  83.  Designation 
for  Class  E  airspace  designated  as  an 
extension  to  Class  D  surface  areas  are 
published  in  paragraph  6004  of  FAA 
Order  7400.9A  dated  June  17. 1993.  and 
effective  September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 


\ 


This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
a  Class  E  arrival  extension  at  Fort 
Pierce,  Florida,  to  accommodate  a 
Runway  27  SIAP  based  on  the  Fort 
Pierce  NDB  to  the  St.  Lucie  County 
International  Airport.  Controlled 
airspace  to  the  surface,  a  Class  E  arrival 
extension,  is  needed  to  contain  IFR 
operations  when  utiUzing  this  SIAP, 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  cinnunnavigate  the  area 
in  order  to  comply  with  applicable  VFR 
requirements. 

The  FAA  has  determinedJhat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendmants  are 
necessary  to  keep  them  operationally 
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current.  It,  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Re^atory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mi^iimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference, 
Navigation  (air). 

AdoptioD  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— lAMENDEDl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  13S4(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designation  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6004    Oass  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


ASO  FL  E4  Fort  Pler«;  FL  (New) 

Fort  Pierce,  St.  Lucia/County  International 
Airport,  FL       ; 

(Lat.  27»29'42"  NJ  long.  80»22'06  "  W.) 
Vero  Beach  VORT>VC 

(Lat.  2r40'42"Ntt,  long.  80'29'23"W.) 
Fort  Pierce  NDB 

(Lat.  27'29'12"'If .  long.  80»22'24"  W.) 

That  airspace  extending  upward  from  the 
surface  within  1.7  miles  each  side  of  the  Vero 
Beach  VORTAC  150  radial  extending  from 
the  4.2-mile  radius  of  the  St  Lucie  County 
International  Airport  to  7  miles  southeast  of 
the  Vero  Beach  VORTAC  within  2  miles 
each  side  of  the  30ffljcaring  from  the  Fort 
Pierce  NDB.  extending  from  the  4.2-mile 
radius  of  the  airport  to  7  miles  northwest  of 
the  NDB.  within  2  miles  each  side  of  the  060 
bearing  from  the  Fort  Pierce  NDB,  extending 
from  the  4.2-mile  radius  of  the  airport  to  7 
miles  northeast  of  the  NDB,  excluding  that 
portion  within  the  Vero  Beach,  FL,  Gass  D 
airspace  area.  This  airspace  is  effective 
during  the  specific  days  and  times 


established  in  advance  by  Notice  to  Airmen. 
The  effective  days  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory. 

•         •         •         •         * 

Issued  in  College  Park,  Georgia,  on  January 
13,1994. 

Michael  I.  Powderly, 
A  cting  Manager.  Air  Traffic  Division, 
Southern  Region. 

|FR  Doc.  94-2210  Filed  1-31-94;  8:45  ami 
BtUJNO  COOC  4»10-1»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  86 

[Docket  No.  R-04-1703;  FR-3575-f-011 

Requirements  Governing  the  Lobbying 
of  HUD  Personnel;  Section  112  of  the 
Reform  Act  Reporting  Requirements 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACDON:  Interpretive  rule. 

SUMMARY:  To  implement  section  112  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Department 
published  a  final  rule  in  the  Federal 
Register  on  May  17, 1991,  at  56  FR 
22912,  establishing  the  requirements 
governing  the  lobbying  of  HUD 
personnel.  The  final  rule  established  a 
new  part  86  in  title  24  of  the  Code  of 
Federal  Regulations.  This  interpretive 
rule  relaxes  the  level  of  detail  required 
to  comply  with  the  registrant  reporting 
requirements  of  that  final  rule. 
EFFECTIVE  DATE:  January  6, 1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Garry  Ptiillips,  Acting  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  Telephone:  (202)  708-3815;  TDD 
number  (202)  708-1112.  (These  are  not 
toll-free  numbers.) 

SUPPt-EMENTARY  INFORMATION:  Section 
112  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989, 
Public  Law  101-235.  approved 
December  15. 1989.  (the  "Reform  Act") 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3531,  et 
sea. 

Section  13  requires,  among  other 
things,  that: 

— Persons  that  make  expenditures  to 
influence  a  HUD  officer  or  employee 
in  the  award  of  financial  assistance  or 
the  taking  of  a  management  action  by 
the  Department  must  keep  records, 
and  report  to  HUD,  on  the 
expendittu«s;  and 


— Persons  that  are  engaged  to  influence 
a  HUD  officer  or  employee  in  the 
award  of  financial  assistance  or  the 
taking  of  a  management  action  must 
register  with  HUD  and  report  to  HUD 
on  their  lobbying  activities. 
On  May  17,  1991,  at  56  FR  22912.  the 
Department  promulgated  a  final  rule  to 
implement  section  13.  On  January  23, 
1992,  at  57  FR  2677,  the  Department 
published  in  the  Federal  Register  an 
interpretive  rule  which  required  that  the 
registrant  report  on  all  amounts 
provided  in  the  retaining  agreement  for 
the  lobbying  activities  involved.  Under 
that  interpretation,  all  amounts 
received,  and  all  amounts  expended, 
imder  the  agreement  during  the 
reporting  year  must  be  reported.  Each 
side  of  the  ledger — receiving  and 
expending  (which  shall  include  the  fee 
retained)-— should  total  the  same 
amounts.  The  preamble  to  the  January 
23, 1992  interpretive  rule  stated — 

The  Department  believes  that  the  registrant 
must  report  on  all  amounts  received  pursuant 
to  the  retaining  agreement  with  respect  to  the 
lobbying  activity.  On  the  receipt  side,  the 
statute  reaches  "all  money  received  *  *  *  in 
carrying  out  the  work  •  *  *."Inthe 
Department's  view,  the  amounts  agreed  upon 
in  the  agreement  define  the  "work"  to  be 
carried  out — they  are  the  amounts  that 
comprise  the  overall  lobbying  effort.  This 
includes  amounts  directly  related  to  the 
lobbying  activities  (such  as  the  preparation  of 
documents),  as  well  as  amounts  indirectly 
related  (such  as  travel  and  accommodation 
expenses).  Direct  or  indirect,  the  agreed-upon 
amounts  defme  the  lobbying  job. 

However,  in  that  interpretive  rule,  the 
Department  relieved  some  of  the  burden 
of  strict  compliance  with  the  above 
statement  by  stating  that — 

The  Department  does  not  believe  that  it  is 
necessary  to  report  In  a  line-by-line 
itemization  every  taxicab  fare,  tuna 
sandwich,  or  telephone  call.  Reasonable 
aggregations  of  expenses  by  type  of 
expenditure  with  appropriate  labeling  are 
sufficient,  provided  the  aggregations  are 
related  to  the  same  lobbying  activity;  i.e.,  the 
same  award  for  financial  assistance  or  the 
seime  management  action.  Examples  of  labels 
of  reasonable  aggregations  are  "meals," 
"transportation."  "lodging,"  and  "document 
preparation." 

Because  of  the  difficulty  in  complying 
with  the  reporting  requirement 
described  above  and  strong  protest  as  to 
the  need  for  the  amount  of  detail  needed 
to  make  each  side  of  the  ledger  equal  the 
same  amount,  the  Department  has  re- 
examined the  requirement  and  has 
concluded  that,  even  with  the  > 
aggregations  of  expenses  described 
above,  it  does  not  need  the  amount  of 
information  now  required  to  be 
disclosed.  The  vast  majority  of  the 
information  is  of  little  value  in 
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enforcing  the  statute,  and  the  "all 
money  •  *  *  expended  •  •  •  in 
carrying  out  the  work  •  *  •  ••  does  not 
include  amounts  indirectly  related 
(such  as  travel  and  accommodation 
expenses).  The  disclosure  of  this  type  of 
information  is  not  necessary  in  order  to 
be  consistent  with  the  intent  and 
purpose  of  the  statute  which  is  to 
disclose  "lobbying"  activities. 

This  rule  eliminates  the  idea  that 
receipts  must  equal  expenditures. 
However,  the  Department  does  believ^ 
that  information  regarding  fees — and 
other  things  in  lieu  of  fees  paid — ^by  the 
lobbyist  to  retain  another  lobbyist  in  the 
lobbying  effort  should  still  be  collected. 
It  is  a  valuable  cross-check  to  ensure 
that  where  a  second  lobbyist  is  hired, 
the  second  lobbyist  meets  Section  13's 
registration  and  reporting  requirements. 
Therefore,  persons  required  to  file  an 


annual  report  must  report  only  fees — 
and  other  things  of  value  in  lieu  of 
fees — paid  to  other  lobbyists  retained  for 
lobbying  activities  in  the  form  HUD- 
2882-B  "Lobbyist  &  Consultant  Activity 
Annual  Report  of  Persons  Receiving 
Payment  for  Lobbying  Activities."  Form 
HUD-2882-B  and  the  instruction§ior 
completing  the  form  have  been  revised 
accordingly.  The  revised  form  HUD- 
2882-B  is  appended  to  this  interpretive 
rule.  It  is  not  necessary  to  report  merely 
incidental  expenses. 

Authority:  Sees.  7(d)  and  13(g). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)  and 
3537b(g)). 

Dated:  January  6. 1994. 
Henry  G.  Cisneros, 
Secretary. 

1.  Accordingly,  the  Department  adds 
the  discussion  contained  in  the 


"Supplementary  Information"  section  of 
this  document  to  the  end  of  appendix  C 
of  24  CFR  part  86.  as  "Interpretive  rule 
dated  )anuary  6. 1994". 

2.  Appendix  C  of  part  86  is  further 
amended  by  adding  an  appendix  to  the 
Interpretive  rule  dated  January  6. 1994, 
to  read  as  follows: 

Appendix  C  to  Part  86— Interpretive 
Rules  of  the  Department  Pertaining  to 
Requirements  Governing  the  Lobbying 
of  HUD  Personnel 


Lnterpretive  rule  dated  January  6, 1994. 

•         •         •         •         • 

Appendix  to  Interpretive  Rule  Dated 
January  6,  1994— Form  HUD-2882-B. 

BILUNQ  CODE  421».32-^ 


^ 


4    ^ 


o 


L 
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Lobbyist  &  Consultant  Activity 

Annual  Report 

of  "Persons"  Receiving  Payment 
for  Lobbying  Activities 

8«cten  112.  HUO  R«torm  Act 


1.  Nam*  (SM  InitniCtioM) 


U.S.  D«partm*fi<  of  H«<Mlng 
wi4  Urban  D«v*tepn»*nt 

OfficsotEttitcc 


Goo  dotoilod  Insttuctens 
on  tfio  bscK. 


OM8  Approval  No.  2S3S-0103  («xp  6/30/94) 


2.  Soctal  SMurily  NumtMr  (or  EM) 


itagMnlian  NumlMr  dHUO  am  only) 


1  BunnMs  Addrat*  al  PonorVEnWy  lood  In  l«m  1: 


4.     Roport  of  !•••,  or  olhor  things  ot  valuo  In  llou  of  (•••,  rocoWotf  lor  lobbying  •cUvlll** 


a.   P«r«on  or  Entity  m  •tAn»»  wwwcti  You  A^ptn^ 
(Irom  Whom  Paid) 


b>    Federal  /Wiion 
Numoar 


"7 


e.  Purpoaa 


d.  /knwurWEatmalad 
Valuation 


A 


4- 


Paga1al2 


lorm  HUD-2S82-B    (12/93 


C  -^ 
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5.    Report  of  I—.  Of  othf  tWno»  o(  yhf  In  ■•«  of  ♦— .  paid  lo  olhw  lobbyMs 


^  Nam*  t  Addrsss 
(<owtiom  Paid) 


b.  SSNerEM 


c.  F»d>ral  Acton  d.  PwpoM 

Numbar 


I  Amounl/EitimaM 

Vatualton 


6    Certification      Warning:    HUD  will  pro««cuto  false  claims  and  statements     Conviction  maf^esult  in  aiminal  andor  avil  penalties 
(18USC  1001,1010.1012.  31  US  0  3729.3802.  42USC3537)  '''" — -^ 

I  certify  that  this  informaiion  is  true  and  complete. 


a  Nam*  (pnni  or  lypa) 


b    Position  /  Titla 


c  Signaturs 


Dal* 


Paj*  2  of  2 


form   HUD-2B82-B 


< 


4582         Federal  Register  /  Vol.  59,  No.  21  /  Tuesday.  February  1,  1994  /  Rules  and  Regulations 


PuMc  fMOrtng  bort»n  tor  tNt  ooltoerlon  <X  Womutlon  it  wflmatd  to  avwag*  13  hooti  p«r  rMpooM,  Indudlng  »>•  tlm«  Kw  r»v«w»tn9  hslrutftons.  •••reWog  nisiing  (toU 
•ourcw  a»<h»nn9  'fx*  m«n«»»w>o  ti»  dau  nMdMl.  •«)  oonvMIng  and  r«vtow»ig  ft*  oo«»atoo  al  Womwtloo  Sand  eommwiU  regarding  tNa  burd«n  asttnaia  w  any  o«h»r 
MOMI  fli  »■  ooiMlan  ot  rtonnalkin.  Mudbig  auggartiom  tor  iwluoktg  th«  burdan.  to  Iha  Raporta  Uanagwnani  OWoar,  OHioa  at  Monnatton  Polctaa  and  Syatwna.  US. 
OapaiWianl  ol  Houatng  and  Uitiar)  Oavata»)man«,  WaaMngMn.  DC  20410-3600  and  lo  Iha  Oflica  al  ManagwnanI  and  Budgal.  Papwworti  Rwludion  Ptofta  (2501-0012). 
Waahnglon.  D  C  20S03. 

Prtvaer  Act  StaMmant:  Tha  Dapartmant  o<  Houaing  and  Uitan  Davaiopmanl  Ad.  42  USC  3537b,  Sac  13.  rw)utraa  Iha  raportmg  ol  an  Ihla  Wormation.  axoapt  Iha  Sodal  Sacurly 
NuiT*ar(SSN)orEnx*>yarldand6c«tionNumbar(EIN).  Tha intetmalion •« ba usad by  HUOto  lmprovaHUD'aab«y1oanBocathalthaprooaaaby«*>k*ithaa»rafdtage«HnarKial 
asssunca  and  t^ng  mar^agamanl  »aor«  a  cenduclw5  k\  a  mannar  ihai  »  ta»  and  opan.  ar<d  k—  from  vripropar  Wkianea  Tha  Wormalion  wO  ba  usad  by  HUD  odkiala  to 
dalaflnina  oonpkanoa  ««h  applicaHa  Fadaral  tawt  and  ragUatreoa  Tha  mtormaloo  you  tumnti  xill  ba  pobliahad  annuany  at  a  rwdoa  in  tha  Fadarai  Ragittar  Tha  SSN  or  EIN 
wt  ba  uaad  by  HUD  to  anaura  al  raqwramarta  r^Md  to  Fadaral  lawa  ai^  ragulationa  ara  ma4. 

Instructions 

Introduction  Section  13  of  lh«  Department  of  Housing  and  Urban  Develop- 
ment Act.  use  3537b.  requires  any  person  who  is  retained  (or  the  purpose  of 
Influencing  the  decision  of  any  officer  or  employee  ot  the  Department  of 
Housing  and  Urban  Development  (HUD)  through  direct  communication  with 
such  officer  or  employee,  with  respect  to:  1)  the  award  of  any  finanoal 
assistance  witHiQthe  (unsdictjon  of  HUD;  or  2)  any  management  action 
irrvolving  a  changeXme  terms  and  conditions  or  status  of  financial  assislarKe 
awarded  to  any  persok.  to  file  with  HUD  a  detailed  report  of  fees  or  other  things 
of  value  in  lieu  ot  fees  received,  and  ot  fees  or  other  things  of  value  in  lieu  of 
tees  paid  to  other  l^byists  In  connection  with  the  lobbying  activity.  This  torm 
Is  to  be  used  to  rep«1  fees  or  ott>er  things  of  value  received  m  Keu  of  fees  during 
Vie  previous  repdrting  year 

This  requlremani  dots  not  apply:  ' 

•  If  the  sum  of  the  amounts  of  ail  reportable  raoelpK  Is  lass  than  $10,(XX)  In 
tfie  reporting  year:  ' 

•  To  receipt  of  reasonable  compensation  by  a  regularly  employed  officer  or 
employee  of  the  person  that  requests  or  receives  financial  assistance,  or  that 
is  involved  in  any  management  action,  (Any  officer  or  employee  asserting  the 
exception  must  demonstrate,  upon  the  Departmenrs  request  and  Id  the 
Department's  satisfaction,  that  he/she  qualifies  for  the  exception.  Including 
that  he/she  received  reasonable  compensation  and  that  he/slie  was  a 
regularfy  employed  officer  or  employee  ) 

•  To  any  agreement  that  is  wholly  and  expressly  limited  to  complying  with 
conditions,  requirements  or  procedures  Imposed  by  HUD  in  connection  with 
any  financial  assistance  or  management  action.  In  order  for  this  exception  to 
apply,  the  conditions,  requirements  or  procedures  must  be  imposed,  or 
reasonably  believed  by  the  person  to  be  imposed,  by  law,  regulation,  wntten 
direcfive  (such  as  a  HUD  handbook,  notice,  or  application  document)  or 
Imposed  by  an  officer  or  employee  of  the  Department; 

•  To  any  agreement,  or  to  the  receipt  or  payment  of  fees  or  any  other  things- 
of  value  in  lieu  of  tees  in  connection^ith  hOgabon  to  wNch  the  person  is  a  par^ ; 

•  To  a  person  who  attempts  to  Influence  the  Department  on  his  or  her  own 
twhalt.  without  retaining  another  person;  and 

•  To  receipt  of  compensation  under  an  employment  relationship  between  an 
entity  and  its  partr>ers.  associates,  officers  or  employees,  where  the  entity  is 
retair>ed  tor  lobbying  services  , 

Definitions: 

•  Person  means  an  Individual  (including  a  consultant,  lobbyist,  or  lawyer); 
corporation.  Company,  associaton:  firm,  partnership;  society;  and  any  other 
organization  or  group  of  people  The  term  does  not  include  an  Indian  tribe,  nor 
does  It  include  a  State  or  local  government,  or  the  officer  or  employee  of  a  State 
or  local  government  or  housing  finance  agency  thereof  who  is  engaged  in  the 
offic^  business  of  the  State  or  local  government. 

•  Regularly  employed  means,  with  respect  to  an  officer  or  employee  of  a 
person  reqjestirg  or  receiving  financial  assistance  or  who  Is  Involved  in  a 
management  action,  an  officer  or  employee  who  Is  employed  by  the  person 
for  at  least  130  wcxking  days  within  one  year  immediately  before  ttie  date  of 
the  submission  that  initiates  the  Departmenrs  consideration  of  the  person  for 
receipt  of  such  assistance  or  the  date  of  inmation  of  any  management  action 
For  purposes  of  the  preceding  sentence,  a  management  action  undertaken  by 
Vie  Department  is  initiated  on  the  date  onwhich  the  action  is  first  communicated 
10  the  public    To  be  regularly  employed,  the  officer  or  employee  must: 

(1)  Be  employed  on  a  full-time  basis,  or  on  a  part-time  basis  under  a 
program  offered  by  the  person  to  officers  or  employees  of  similar  rank  and 
responsibilities  for  specific  purposes,  such  as  to  permit  participation  in  a 
work-study  program  or  to  permit  employees  to  provide  child  care  for  their 
children.  •  1 

(2)  Have  meaningful  responsibilities;    and  -    ..  ^  / 

(3)  Have  duty  hours  not  less  than  mdividuais  of  similar  rank  and  respon- 
sibilities. 


When  lo  FHe:  Tlie  torm  must  be  filed  with  the  Department  between  the  1st 
and  10th  day  of  January  of  each  year.  The  torm  Is  considered  properly  filed 
when  deposited  m  a  post  office  between  the  1  st  and  1 0th  day  ot  January  of  each 
year,  and  is  sent  by  certified  or  registered  mail,  postage  prepaid  and  return 
receipt  requested,  to  the  Office  o(  Ethics. 

Who  Must  RIa:  Any  person  who  receives  toes  or  any  other  things  of  value 
In  lieu  of  fees  during  the  reporting  year  in  carrying  out  activities  pursuant  to  a 
covered  agreement. 

Where  to  File:   Tha  form  must  be  submitted  to  the  Department  of 
Housing  and  Urban  Development.  Office  of  Ethics  (AE),  451  Seventh 
Street.SW  .Washington, D.C  2041 0. 

How  lo  File:  You  must  use  this  form  to  report  to  the  Department  ,  All 
Informaton  must  be  typed  or  block  printed  and  legible.  Do  not  abbreviate  any 

iBXt 

Block  1  In  the  case  of  an  individual.  provWe  the  full  name  (last  naine,  first 
name  and  middle  inittal)  and  In  the  case  ot  an  entity,  provide  the  full 
business  name. 

Block  2  Provide  your  Social  Security  Number  (SSN)  or  your  Emptoyer 
Identtfication  number  (EIN).  or  both  If  both  numbers  are  used  in 
connection  with  the  Federal  actwn  number  listed  In  block  4b. 

Block  3:  Provkle  the  full  address,  (street,  dty,  State,  and  zip  code)  of  the 
person  listed  In  block  1 . 

Block  4.   For  lees  or  other  things  ot  value  In  lieu  of  fees  received: 

a  Provide  the  full  name,  street  address,  city.  State,  and  zip  code  of 

the  "person"  who  retained  you.  or  in  whose  interest  you  appear. 

to  Influence  a  decision  of  the  Department; 
b.  Enter  the  most  appropriate  Federal  identifying  number  available 

tor  the  Federal  action  tor  which  fees  or  other  things  of  value  in  lieu 

otfees  were  received  (e  g  .  Request  for  Proposal  (RFP)  nurnber; 

Invitation  for  Bid  (IFB)  numtier;  grant  announcement  number;  the 

contract,  grant  or  loan  number;  the  application/proposal  control 

number  assigned  by  the  Federal  agency).  Include  prefixes,  eg, 

■RFP-DE-9O-0O1;" 
c  State  the  action  you  wanted  the  Department  to  take  or  not  take; 

and 
d.  Provide  the  amount  or  estinnated  valuation  of  fees  or  other  things 

of  value  in  lieu  ot  fees  received. 
Block  5:    If  applicatHe.  tor  each  expenditure: 

a  Provkie  the  hill  name,  street  address,  city.  State,  and  zip  code  of 

Ihe  persons  to  whom  lees  or  other  things  ot  value  In  lieu  of  tees  are 

paid  tor  kibbying  activities; 

b.  Provkie  the  Social  Security  Number  (SSN)  or  Employer  Identifi- 
cation Number  (EIN).  as  appropriate,  of  persons  to  whom  tees  or 
otfier  things  of  value  In  lieu  of  lees  have  been  paid; 

c  Enter  the  most  appropriate  Federal  Identifying  number  available 
tor  the  Federal  acton  tor  which  fees  or  other  things  of  value  In  lieu 
of  fees  were  paid  to  otter  lobbyists  (e  g.,  Request  for  Proposal 
(RFP)  number,  Invita^n  for  Bid  (IFB)  number,  grant  announce- 
ment number,  the  contract,  grant  or  toan  number,  the  application/ 
proposal  control  number  assigned  by  the  Federal  agency)  In- 
clude prefixes,  e  g  .  *RFP-DE-90-001." 

d  State  the  purpose  of  the  payment  (eg.,  appeal  decisions, 
deadline  extension,  promote  client's  application,  waiver  ol  re- 
quirements, etc.);  and 

•  Provide  tt>e  amount  or  estimated  valuation  of  fees  or  otfier  things 
ol  value  m  lieu  of  fees  paid  to  other  kibbylsts. 
Block  6    a  Print  or  type  name  of  person  filling  out  this  torm,  as  authorized 
d  representatr/e  of  person  listed  In  block  1 . 

b  State  position  or  title  of  person  listed  in  block  6a. 

c.  Sign  and  date. 


[FR  Doc.  94-1308  Fi 
BIUING  CODE  421(>-32-C 


il«aT:3t^94;  8: 


45  am) 


I 


loim  HU0-28e2-B 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

rrD85i3) 


RIN  1545-AJ31 

Bad  Debt  Reserves  of  Banks; 
Correction 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Girrection  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  final  regxilations  (TD  8513) 
that  were  published  in  the  Federal 
Register  on  Wednesday.  December  29, 
1993  (58  FR  68753).  The  final 
regulations  relate  to  bad  debt  reserves  of 
large  banks. 

EFFECTIVE  DATE:  January  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wojay.  (202)  622-39^0  (not  a  toll- 
free  number). 

SUPPLEMEfCTARY  INF0RMA7 
Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  585(c)  of  the  Internal  Revenue 
Code.  , 

Need  for  Correction 

As  published,  TD  8513  is  In  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  pubhcation  of  final 
regulations  (TD  8513),  which  wras  the 
subject  of  FR  Doc.  93-31577.  is  clarified 
as  follows: 

§1.58S-B    [Corrected] 

On  page  68764,  column  3,  in  the  last 
sentence  of  §  1.585-8(e).  the  following  is 
added  immediately  after  the  words 
"must  file":  "(before  expiration  of  each 
applicable  period  of  limitations  under 
section  6501)  this  amended  return  and". 
lacquelyn  B.  Burgess, 

Alternate  Federal  Re^sterUadson  Officer, 

Assistant  Chief  Counsel  (Corporate). 

(FR  Doc.  94-2135  Filed  l-31-«4;  8:45  am] 

BILUNO  COOE  4C30-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQO05-«4-001] 

Special  Local  Regulations  for  Marine 
Events;  Crawrford  Bay  Crew  Classic, 
Southern  Branch,  Elizabeth  River, 
Portsmouth,  VA 

AGENCY:  Coast  Guard ,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements 
speaal  local  regulations  for  the 
Crawford  Bay  Crew  Classic,  an  annual 
event  to  be  held  on  the  Southern  Branch 
of  the  Elizabeth  River  at  Portsmouth, 
Virginia.  The  event  will  take  place  fi^m 
12  p.m.  until  6  p.m.,  on  March  25, 1994, 
and  from  6  a.m.  until  6  p.m.  on  March 
26, 1994.  The  event  consists  of  rovdng 
vessels  fi-om  different  colleges 
competing  in  an  Intercollegiate  crew 
competition  on  a  course  on  the 
Elizabeth  River,  between  Jordan  Bridge 
and  Portslde.  These  special  local 
regulations  are  necessary  to  control 
vessel  traffic  in  the  immediate  vicinity 
of  this  event.  The  effect  will  be  to  . 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. 
EFFECTIVE  DATES:  This  regulaUon  is 
effective  &t)m  11  a.m.  until  6:30  p.m.. 
on  March  25, 1994.  and  from  5  a.m. 
until  6:30  p.m.,  on  March  26,  1994.        * 
FOR  FURTHER  INFORMATION  CONTACT:  \ 

Stephen  L.  Phillips,  Chief,  Boating  \ 

Affairs  Branch,  Fifth  Coast  Guard  / 

District,  431  Crawford  Street,  y^ 

Portsmouth.  Virginia  23704-5004  (0»i) 
398-6204. 

Eh-afting  Information:  The  drafters  of 
this  notice  are  QM2  Gregory  C.  Garrison, 
project  officer.  Boating  Affairs  Branch, 
Boating  Safety  Division,  Fifth  Coast 
Guard  District,  and  LT  Monica  L. 
Lombard!,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Discussion  of  Itegulation:  Ports 
Events.  Inc.  submitted  an  application 
requesting  a  permit  to  hold  the 
Crawford  Bay  Crew  Classic.  The  ^ 

regulations  in  33  CFR  100.523  will 
regulate  the  area  surroimding  the 
Crawford  Bay  Crew  Classic  on  the    / 
Southern  Bran^  of  the  Elizabeth  Riv 
Crew  racing  shells  will  be  racing  in 
heats  starting  in  the  vicinity  of  me 
Jordan  Bridge  and  will  finish  in  the 
vicinity  of  Portslde,  Portsmouth.  This 
regulation  is  necessary  to  control 
spectator  craft  and  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event  Marine  traffic 
will  be  allowed  to  transit  the  regulated 


ler 


area  between  races.  Since  the  main 
shipping  channel  will  not  be  closed  for 
extended  periods  of  time,  commercial 
traffic  should  not  be  severely  disrupted. 

Dated-  January  14, 1994. 
W.T.  LeUnd. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

Fifth  Coast  Guard  District. 

(FR  Doc.  94-2215  Filed  1-31-94;  8:45  am) 

B<UJNa  CODE  4»1»-14-M 


Coast  Guard 

33  CFR  Part  165 

[CGD01-93-151} 
RIN211S-AA97 


Safety  Zone  Regulations;  Kill  Van  Kull, 
NY  and  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  ^ 

termination. 

SUMMARY:  The  Coast  Guard  is  cancelling 
the  temporary  final  rule  that  established 
a  safety  zone  in  the  waters  near  Bergen 
Point  West  Reach,  in  the  Kill  Van  Kull 
of  New  York  and  New  Jersey,  from  8 
a.m.  December'7. 1993,  until  8  a.m.  on 
March  1, 1994.  This  safety  zone  was 
established  as  part  of  the  Kill  Van  Kull 
dredging  project.  On  December  15, 
1993,  the  U.S.  Army  Corps  of  Engineers 
certified  this  portion  of  the  dredging 
project  and  notified  the  Coast  Guard 
that  dredging  operations  in  this  area 
were  completed. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Rosanne  Trabocchi,  Project 
Manager,  Captain  of  the  Port.  New  York. 
(211) 668-7933. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  December  7. 1993.  the  U.S.  Coast 
Guard  Captal^of  the  Port,  New  York 
estabhshed  a  safety  zone  in  the  waters 
near  Bergen  Point  West  Reach  in  the 
Kill  Van  Kull.  This  safety  zone  was 
effective  &x)m  December  7, 1993,  until 
March  1. 1994.  This  safety  zone  placed 
restrictions  in  all  waters  of  Kill  Van  Kull 
west  of  the  074°08'00"  W  line  of 
longitude,  east  of  the  074°09'36''  W  line 
of  longitude,  and  south  of  the  40°39'06" 
N  line  of  latitude. 

On  December  15. 1993,  the  U.S.  Coast 
Guard  Captain  of  the  Port.  New  York 
received  written  notification  that  the 
U.S.  Army  Corps  of  Engineers  certified 
this  portion  of  the  dredging  project  and 
that  the  dredging  operations  in  this  area 
were  completed.  Therefore,  this  rule  is 
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no  longer  needed  and  is  terminated. 
This  rule  cancels  the  safety  zone  in  this 
area  of  the  Kill  Van  Kull. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements,  S€ 
Waterways. 

Regulations 

For  reasons  set  i 
the  Coast  Guard 
165  as  follows: 


ity  measures. 


at  i  n  the  preamble, 
snds  33  CFR  part 


PART  165-IAMENDEDl 

1.  The  authority  citation  for  part  165 
continues  to  read  as  fri'ows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5. 
49  CFR  1.46. 

S165.T01-151  [Reinoved] 

2.  Temporary  section  165.T01-151  is 
removed. 

Dated:  December  15, 1993. 
T.H.  Gilmour, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

[FR  Doc.  94-2216  Filed  1-31-94;  8:45  am) 
BC^UNO  COOE  4910-14-M 


33  CFR  Part  165 

[C  OTP  Pittsburgh  94-004] 
RN2115-nAA97 

f>afety  Zone;  Ohio  River  and 
Monongatieta  River 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


summary:  T^  Coast  Guard  is 
establishing'a  safetv  zone  on  the  Ohio 
River  and  the  Monfngahela  River.  This 
regulation  is  neede  1  to  control  the 
movement  of  singli  hull  tank  barges 
loaded  with  regula  ed  cargoes  (oil  and 
hazardous  materials)  into  and  within 
the  regulated  area  aue  to  hazards  posed 
by  severe  icing  along  the  entire  length 
of  this  river.  This  regulation  will 
prohibit  entry  into  and  movement 
within  the  regulated  area  by  loaded 
single  hull  tank  biarges  for  the  safety  of 
the  public  and  the  protection  of  the 
riverine  environment. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  4  p.m.  on  January  21, 
1994  and  will  terminate  at  4  p.m.  on 
February  15, 1994,  unless  terminated  at 
an  earher  date  by  the  Captain  of  the 
Port,  Pittsburgh,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  John  Meehan,  Port  Operations 
Officer,  Captain  of  the  Port,  Pittsburgh, 
Pennsylvania  at  (412)  644-5808. 


SUPPt.EMENTARY  INFORMATION: 

Drafting  Infonnation 

The  drafters  of  this  regulation  are  LT 
John  Meehan,  Project  Officer,  Marine 
Safety  Office,  Pittsburgh,  Pennsylvania 
and  LCDR  A.O.  Denny,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  tiie  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically, 
extremely  cold  weather  has  blanketed 
the  upper  Ohio  Valley  diuing  the  first 
three  weeks  of  January,  1994.  The 
Monongahela  River  and  the  upper 
sections  of  the  Ohio  River  have  quickly 
frozen  to  ice  thicknesses  of  up  to  one 
foot  in  several  areas.  Vessels  attempting 
to  transit  these  river  areas  recently  have 
reported  problems  in  maintaining 
steerage  and  in  making  way  without 
damaging  barges  on  ice  clogged 
channels.  These  hazards  are  particularly 
acute  for  tows  transiting  with  single  hull 
tank  barges  loaded  v^th  regulated 
cargoes  (oil  or  haziardous  materials), 
since  discharge  of  these  cargoes  from  ice 
damaged  barges  would  pose  a 
significant  threat  to  public  safety  and 
the  riverine  environment.  These  severe 
icing  conditions  on  the  upper  Ohio 
River  and  the  Monongahela  River  and 
the  subsequent  navigation  hazards 
posed  by  this  situation  developed 
rapidly  and  were  unexpected,  leaving 
insufficient  time  to  publish  a  notice  of 
proposed  rulemaking.  The  Coast  Guard 
deems  it  to  be  in  the  public's  best 
interest  to  issue  a  regulation  without 
waiting  for  a  comment  period,  as 
immediate  implementation  of  tank  barge 
restrictions  is  needed  for  the  public's 
safety  and  the  protection  of  the  riverine 
environment. 

Background  and  Purpose 

The  Ohio  River  Valley  is  experiencing 
one  of  the  coldest  winters  on  record. 
Unusually  high  precipitation  levels  and 
record  low  temperatures  have  led  to 
significant  ice  accumulations  along  the 
region's  navigable  waterways.  The  icing 
problem  is  especially  severe  in  the 
northernmost  section  of  this  valley, 
which  includes  the  upper  Ohio  River 
and  the  Monongahela  River.  Solid  ice 
thicknesses  of  up  to  one  foot  have  been 
reported  along  these  rivers  with  broken 
ice  build-ups  of  two  or  three  feet  located 
above  lock  and  dam  structures  and  in 
the  bends  on  the  Monongahelsk^ver. 


Several  vessels  have  been  unable  to 
move  in  this  ice  for  up  to  24  hours  at 
a  time,  while  other  vessels  report  that 
the  hulls  of  the  coal  barges  they  are 
towing  have  been  pierced  by  hardened 
brash  ice  floes.  The  severe  icing  of  the 
upper  Ohio  River  and  Monongahela 
Rivei*poses  significant  navigation 
problems  for  all  vessels  attempting  to 
transit  this  area.  This  ice  hazard  is 
particularly  acute  for  tows  transiting  the 
area  with  single  hull  tank  barges  loaded 
with  regulated  cargoes  (oil  and 
hazardous  materials),  since  these  single 
hull  barges  are  especially  susceptible  to 
puncture  by  hardened  ice  and  the 
subsequent  discharge  of  cargoes  that 
pose  a  substantial  threat  to  public  safety 
and  the  riverine  environment.  By 
January  20, 1994,  the  navigability  of 
these  rivers  had  deteriorated  (due  to  ice) 
to  the  point  where  several  vessel 
operators  elected  not  to  move  regulated 
cargoes  in  single  hull  tank  barges  within 
the  regulated  area.  Since  river  ice 
conditions  are  not  expected  to  improve 
in  the  short  term.  Captain  of  the  Port 
Pittsburgh  is  establishing  a  safety  zone 
on  the  upper  Ohio  River  and  the 
Monongahela  River.  Vessels  other  than 
single  hull  tank  barges  will  be  granted 
blanket  authorization  to  proceed 
without  restriction.  Single  hull  tank 
barge  movements  will  be  restricted 
wit^[in  the  regulated  area  for  the  safety 
of  the  public^nd  the  protection  of  the 
riverine  environment.  Commencing  at  4 
p.m.  on  January  21,  igg-^.'single  hull 
tank  barges  loaded  with  regulated 
cargoes  (oil  or  hazardous  materials)  wall 
not  be  permitted  to  enter  or  transit 
within  a  safety  zone  extending  from 
mile  0.0  to  mile  121.6  on  the  Ohio  River 
and  fixim  mile  0.0  to  mile  128.7  on  the 
Monongahela  River,  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Pittsburgh.  This  prohibition  will 
terminate  at  4  p.m.  on  February  15, 
1994,  imless  terminated  at  an  earlier 
date  by  the  Captain  of  the  Port, 
Pittsburgh,  Pennsylvania.  It  does  not 
apply  to  empty  (containing  no  mof»--' 
than  normal  clingage)  single  huntank 
barges.  / 

Regulatory  Evaluation 

This  regulation  is  not  considered  a 
significant  regulatory  action  luader 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  uimecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
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be  minimal  due  to  its  relatively  short 
dimition  and  the  historically  limited  use 
of  single  hull  tank  barges  by  the  marine 
industry  in  the  area  to  be  regulated. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612.  this  regulation 
does  not  raise  sufScieHt  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  dociunentation  as  an 
action  required  to  protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Records  and  recordkeeping. 
Security  measures.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.Q  1231;  50U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6.  and  160.5. 

2.  A  temporary  §  165.T02-007  is 
added,  to  read  as  follows: 

§165.T02-007    Safety  Zone:  Ohio  River  and 
Monongaheia  River. 

(a)  Locauon.  The  Ohio  River  between 
mile  0.0  an'd  mile  121.6  and  the 
Monongaheia  River  between  mile  0.0  to 
mile  128.7  is  established  as  a  safety 
zone. 

(b)  Effective  dates.  This  regulation  is 
effective  at  4  p.m.  on  January  21, 1994 
and  vfiW  terminate  at  4  p.m.  on  February 
15, 1994,  unless  terminated  at  an  earlier 
date  by  the  Captain  of  the  Fort, 
Pittsburgh,  Pennsylvania. 

'  (c)  Regulations.  Single  hull  tank 
barges  loaded  with  regulated  cargoes 
(oil  or  hazardous  materials)  shall  not  be 
permitted  to  enter  or  transit  within  the 
regulated  area  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Pittsburgh.  This  prohibition  does  not 
apply  to  empty  (containing  no  more 
than  normal  cUngage)  single  hull  tank 
barges.  All  other  vessels  may  transit 
without  restriction.  » 


Dated:  January  21, 1994. 
M.W.  Brown. 

Commander.  U.S.  Coast  Guard,  Captai 
the  Port  Pittsburgh,  Pennsylvania. 
(FR  Doc.  94-2214  Filed  1-31-94:  8:45  ^| 
BILUNQ  CODE  4>1»-14-M 


33  CFR  Part  165 
COTP  SL  Louis  94-001 
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Safety  Zone;  Upper  Mississippi  River 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River.  This  regulation  is 
needed  to  control  vessel  movement 
during  the  construction  of  stone  filled 
weirs  in  or  near  the  navigable  channel 
to  ensure  the  safety  of  the  construction 
workers.  The  regulation  will  prohibit 
navigation  in  the  regulated  area. 
EFFECTIVE  DATES:  This  regulation  is 
effective  January  7, 1994  and  will 
terminate  on  February  20, 1994  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Timothy  Deal,  Operations  Officer, 
Captain  of  the  Port.  St  Louis,  Missouri 
at (314)  539-3823. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  ENS 
Andrew  B.  Cheney,  Project  Officer, 
Marine  Safety  Office,  St.  Louis,  Missouri 
and  LCDR  A.  O.  Denny,  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C  553,  ^ 
notice  of  proposed  rulemaking  has  not^ 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
construction  of  the  weirs  can  only  be 
undertaken  below  certain  river  stages 
and  due  to  the  dynamic  nature  of  the 
river  insufficient  time  exists  to  publish 
a  notice  of  proposed  rule  making.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a 
regulation  without  waiting  for  a 
comment  period  since  the  conditions 
present  an  immediate  hazard. 

Background  and  Purpose 

The  Army  Corp  of  Engineers 
continues  to  improve  channel  ;, 


maintenance  through  constructing 
passive  channelizing  strucU^s.  The 
construction  of  the  stone  filldd  weirs  is 
necessary  in  this  historically 
troublesome  area.  As  a  result  of  this 
construction  this  regulation  is  necessary 
rovide  safe  working  conditions  and 
navigation  within  the  affected  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979),  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  it  contains  no  collection  of 
information  requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  imnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duratipd.  To  avoid  any 
unnecessary  advers^~^cdnomic  impact 
on  businesses  which  used  the  river  for 
commercial  purposes.  Captain  of  the 
Port,  St.  Louis,  Missouri  will  monitor 
the  situation  and  will  authorize  entry 
into  the  closed  area  as  conditions 
warrant.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer. 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823  for  current 
information. 

FederalismW^ssessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

'  Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.|5l  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  as  an 
action  to  protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Records  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Temporary  Regulatioii 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Reflations,  is  amended  as 
follows: 
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PART  165-{AMENOE01 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  VS.C.  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6.  and  160.5. 

2.  A  temporary  §  165.T02-001  is 
added,  to  read  as  follows: 

i  165.T02-001    Safety  Zone:  Upper 
Mlssissippt  River. 

(a)  Location.  The  Upper  Mississippi 
River  between  mile  129.0  and  132.0  is 
established  as  a  safety  zone. 

(b)  Effective  dates.  This  regulation 
becomes  effective  on  January  7, 1994 
and  will  terminate  on  February  20, 
1994. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zones  without  authority  of  the  Captain 
of  the  Port  apply.  The  Captain  of  the 
Port,  St.  Louis,  Missouri  will  notify  the 
maritime  community  of  river  conditions 
affecting  the  areas  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  VHP  Marine  Band 
Radio.  Channel  22  (157.1  MHZ). 

Dated:  January  7, 1994. 
AX.  Peek.         \    ^^ 
Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  St  Louis,  Misiquri. 
(FR  Doc  94-22130  ^itea'l-31-94;  8:45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  201 
[Docket  No.  RM  92-8A] 

Digital  Audio  Recording  Devices  and 
Media;  Statements  of  Account 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Interim  regulation  with  request 

for  comments. 

SUMMARY:  The  Copyright  Office  is 
issuing  interim  regulations  governing 
the  adininistration  of  filings  under  the 
Audio  Home  Recording  Act  of  1992 
(AHRA).  This  A^deal  with  rights  with 
respect  to  digit^  audio  recording 
technology  (DAJfTT),  more  specifically, 
parties  who  impart  and  distribute  in  the 
United  States,  (m  manufacture  and 
distribute  in  the  United  States,  any 
digital  audio  reccrding  device  or  digital 
audio  recording  medium,  are  obligated 
to  pay  royalties.  I^addition  iu  i>ending 
the  royalties  to  the  Copyright  Office,  the 
importer  or  manufacturer  must  file  with 
the  Office  Statements  of  Account  that 


reflect  the  distribution  of  digital  audio 
recording  devices  or  media. 
DATES:  This  interim  regulation  is 
effective  February  1, 1994.  Comments 
should  be  in  writing  and  received  on  or 
before  April  4, 1994. 
ADDRESSES:  If  sent  by  mail,  ten  copies 
should  be  addressed  to:  Copyright 
Office,  Library  of  Congress,  E)epartment 
17.  Washington,  DC  20540.  If  hand 
delivered,  ten  copies  should  be  brought 
to;  Office  of  the  Copyright  General 
Coimsel,  James  Madison  Memorial 
Building,  room  407.  First  and 
Independence  Avenue,  SE., 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marybeth  Peters,  Acting  General 
Counsel,  U.S.  Copyright  Office, 
Department  17,  Library  of  Congress, 
Washington,  DC  20540.  Telephone  (202) 
707-6380. 

SUPPt^MENTARY  INFORMATKSN: 

L  Background 

This  doaunent  relates  to  the  filing  of 
both  quarterly  and  annual  Statements  of 
Account  and  payment  of  royalties  due 
under  the  new  DART  provisions  of  the 
Copyright  Code  (17  U.S.C.  chap.  10).  On 
February  22, 1993,  we  published 
interim  regulations  on  this  subject  (58 
FR  9544  (1993)),  and  we  are  now  issuing 
superseding  interim  regulations. 

It  should  oe  noted  that  the 
manufacturers  and  importers  covered  by 
the  new  law  are  subject  to  other 
requirements,  in  addition  to  those  dealt 
with  here.  For  example,  an  obligation  to 
file  initial  notices  to  identify  the 
product  categories  and  technologies 
distributed  in  the  United  States  is 
provided  by  17  U.S.C.  1003(b).  and 
regulations  regarding  the  filing  of  initial 
notices  of  distribution  were  issued  by 
the  Copyright  Office  at  57  FR  55464 
(Nov.  25. 1992).  In  addition, 
manufacturers  and  importers  of  digital 
recording  and  interface  devices  must 
conform  to  the  Serial  Copy  Management 
System  or  equivalent  systems  as 
described  by  17  U.S.C  10O2 '  as  a 
condition  of  distribution  in  the  United 
States.  . 

Wi^  respect  to  Statements  of 
Accoimt,  paragraph  (c)(1)  of  17  U.S.C. 
1003  provides: 

Any  importer  or  manufacturer  that 
distributes  any  digital  audio  recording  device 
or  digital  audio  recording  medium  that  it 
manufactured  or  imported  shall  file  with  the 
Register  of  Copyrights,  in  such  form  and 
content  as  the  Register  shall  prescribe  by 
regulation,  such  quarterly  and  annual 


•  See  S.  Rep.  Na  294. 102d  Cong.,  2d  Sess.  64 
(1992);  H.  Rep.  Na  873. 102  Cong.  2d.  Seas.,  pt.  1. 
at  19  (1992):  and  H.  Rep.  t^  873. 102d  Cong..  2d 
Seat.,  pt.  2.  at  18  (1992). 


Statements  of  Account  with  respect  to  such 
distribution  as  the  Register  shall  prescrilw  by 
regulation. 

Royahy  payments  are  to  be  calculated  in 
accordance  with  17  U.S.C  1004  and 
sent  to  the  Copyright  Office  under  17 
U.S.C.  10t)3(c)(3). 

Following  issuance  in  the  Federal 
Register  of  the  1993  interim  regulation 
regarding  Statement  of  Account  filings, 
the  Copyright  Office  published  notice  of 
an  informal  public  meeting  to  discuss 
both  the  interim  regulations  (58  FR 
29001  (May  18. 1993))  and  the  initial 
edition  of  the  quarterly  Statement  of 
Account  form  (DART/Q  Form).  The 
pubUc  meeting  was  held  at  the 
Copyright  Office  on  June  11. 1993. 
Discussion  of  comments  follows  below 
in  section  m. 

The  DART/Q  Form  as  initially 
published  incorporated  practical 
modifications  that  were  suggested  by 
the  parties  in  their  comments  on  the 
written  interim  regulations  describing 
what  a  Statement  of  Account  should 
contain.  ^/~ 

In  response  to  comments  received 
fi-om  interested  parties,  we  hava  made 
some  revisions  in  the  1993  interim 
regulations,  and  we  are  now  issuing 
superseding  interim  regulations 
governing  the  filing  of  Statement  of 
Account  Forms  on  both  a  quarterly 
(Form  DART/Q)  and  an  annual  (Form 
DART/A)  basis.  The  regulations  provide 
the  filing  dates,  frequency  of  filing,  and 
content  of  the  quarterly  and  annual 
Statements  of  Account. 

n.  Review  of  1993  Interim  Regulations 

A.  Quarterly  Statements  of  Account 

Most  of  the  comments  and 
explanations  accompanying  the  interim 
regulations  published  on  February  22, 
1993  are  still  pertinent,  but  some 
specific  points  are  addressed  here. 

1.  Forms 

The  1993  interim  regulations 
proposed  four  filings  per  fiscal  or 
calendar  year:  Three  quarterly 
statements,  and  a  fourth  Statement  of 
Account  combining  the  final  quarterly 
statement  and  the  required  annual 
statement.  Each  manufacturing  and/or 
importing  party  who  distributes  digital 
audio  recording  products  files  a 
quarterly  form  that  contains  information 
concerning  product  categories, 
technologies,  transfer  prices,  series  and 
model  numbers,  and  imits  distributed. 
Comments  we  received  concerning 

3uarterly  Statements  of  Account  are 
iscussed  below  in  section  III(A). 

2.  Filing  Dates  and  Basis  of  Filing 

The  1993  interim  regulations  required 
Statements  of  Account  to  be  submitted 
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on  either  a  calendar  year  or  fiscal  year 
basis,  at  the  election  of  the  filing  party. 
Under  our  proposal  the  elected  filing 
basis  was  to  remain  in  efiiect  for  three 
years,  with  any  change  in  the  basis  to  ] 
permitted  only  after  a  request  to  and 
approval  by  the  Copyright  Office. 
Comments  on  this  provision  are 
discussed  below  in  section  111(A)(2). 

The  1993  interim  regulations  require 
quarterly  Statements  of  Account  to  be 
filed  at  intervals  of  three  months. 
During  the  first  stage  of  implementation 
of  the  AHRA  the  Office  provided  a 
transitional  schedule  that  did  not 
require  a  separate  quarterly  DART 
statement  for  the  last  part  of  1992.  The 
first  quarterly  statement  covered  the 
period  fi-om  October  28. 1992  (the  date 
of  enactment  of  the  AHRA)  to  the  end 
of  at  least  one  full  quarter,  and  was  due 
either  within  45  days  following  the  end 
of  the  first  full  quarter  after  October  2!?J, 
1992.  or  by  May  15, 1993,  whichever 
was  later.  Later  quarterly  statements  are 
due  within  45  days  after  the  end  of  the 
relevant  quarters. 

Annual  Statements  of  Account  should 
reconcile  quarterly  figures  and  provide 
information  regarding  yearly  activity. 
Annual  statements  are  due  two  months 
after  the  close  of  the  calendar  or  fiscal 
year  covered  by  the  statement. 
Comments  regarding  annual  Statements 
of  Account  are  discussed  in  section 
III(B). 

3.  Late  Payments,  Overpayments, 
Underpayments,  and  Refunds 

The  1994  int  jrim  regulations  allow 
for  corrections  of  quarterly  and  annual 
Statements  of  Account  to  rectify  errors 
in  payments  of  royalties.  An 
underpayment  of  five  dollars  ($5.00)  or 
less  will  require  no  action  by  the  Office. 
The  Licensing  Division  will  notify  the 
manufacturing  or  importing  party  of 
underpayments  of  more  than  five 
dollars  so  that  party  can  make  the 
necessary  corrections  or  amended 
filings. 

If  royalty  payments  are  not  made  on 
time,  copyright  owners  suffer  from  loss 
of  the  current  value  of  funds.  Therefore, 
interest  will  be  imposed  on 
underpayments  and  late  payments. 

The  earlier  interim  regulations 
provide  for  refunds  to  be  made  by  the 
Copyright  Office  in  connection  with 
overpayments  accompanying  annual 
Statements  of  Account.  These 
superseding  interim  regulations  will 
also  allow  refunds  of  overpayments 
accompanying  quarterly  DART 
statements. 

4.  Credits  for  Returns  or  Exports 

The  earlier  1993  interim  regulations 
permitted  credits  to  be  taken  for 


returned  or  imsold  recording  devisesr^ 
the  credit  was  to  be  taken  in  the  firat 
annual  Statement  of  Account  covering 
the  actual  period  when  the  recording 
devices  were  retiuned,  or  in  the  next 

ling  annual  Statement  of 
-Account.  The  Copyright  Office  has 
decided  to  modify  this  policy  in  this 
superseding  interim  regulation. 
As  revised,  this  new  interim 
regulation  permits  manufactiu^rs  and 
importers  to  take  a  credit  for  returns  of 
bodi  recording  devices  and  media  on 
either  quarterly  or  annual  Statements  of 
Account.  Credits  may  be  taken  when 
products  are  exported  or  returned  to  the 
manufacturers  or  importers  as  unsold  or 
defective.  Whenever  returned  products 
for  which  credit  has  been  taken  are  later 
distributed  in  the  United  States,  the 
statutory  royalty  must  be  paid,  and  the 
distribution  must  be  reported  on  the 
appropriate  Statement  of  Account.  The 
Copyright  Office  has  also  decided  to 
allow  a  credit  for  exports.  These 
regulations  give  filing  parties  two  years 
to  take  a  credit. 

5.  Access  to  Statements  of  Account 

In  accordance  with  17  U.S.C. 
1003(c)(2),  quarterly  and  annual 
Statements  of  Account  will  not  be  made 
part  of  the  Copyright  Office's  public 
records  or  directly  or  indirectly 
disclosed  to  the  general  public.  Specific 
regulations  governing  confidential 
access  by  interested  parties,  as  defined 
in  the  AHRA,  will  be  issued  separately. 

III.  Discussion  of  Comments 

A.  Quarterly  Statements  of  Account 

The  Office  received  two  commeiits 
responding  to  the  interim  regulations 
published  on  February  22,  1993.  One 
was  filed  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA), 
and  the  other  was  6t)m  the  DART 
Coalition.  In  addition,  the  oral 
comments  made  at  the  Office's  public 
meeting  on  this  subject  are  essentially 
reflected  in  the  parties'  written 
comments,  which  are  summarized  here. 

1.  The  American  Institute  of  Certified 
Public  Accountants  (AICPA) 

The  AICPA  is  a  national  professional 
association  representing  certified  public 
accountants  (CPA's)  in  public  practice, 
industry,  government,  and  education. 
The  group  aids  in  developing  standards 
for  audits  and  other  services  provided 
by  CPAs,  in  administering  the  Unifgrm 
CPA  Examination,  and  in  monitoring 
and  enforcing  compliance  with  the 
profession's  technical  and  ethical 
standards.  The  AICPA  also  monitors 
and  analyzes  federal  regulations  that 


may  affect  accounting  and  related 
matters. 

The  AICPA  did  not  comment  on  the 
quarterly  form.  Their  comments  related 
to  CPAs'  audits  of  annual  DART 
Statements  of  Accoimt,  and  are 
discussed  below  at  section  III(B). 

2.  The  DART  Coahtion 

The  DART  Coalition  consists  of 
representatives  of  the  Electronic 
Industries  Association,  the  National 
Music  Publishers'  Association,  Inc.  and 
its  subsidiary  The  Harry  Fox  Agency, 
Inc.,  the  Recording  Industry  Association 
of  America,  the  Home  Recording  Rights 
Coalition,  the  Alliance  of  Artists  and 
Recording  Companies,  the  American 
Society  of  Composer^,  Authors  and 
Publishers,  Broadcast  Music.  Inc., 
SESAC,  Inc.,  the  American  Federation 
of  Musicians  of  the  United  States  and 
Canada,  the  American  Federation  of 
Television  and  Radio  Artists.  Copyright 
Management,  Inc.,  and  the  Songwriters 
Guild  of  America. 

The  Copyright  Office  had  proposed  in 
the  1993  interim  regulation  that  a  filing 
party  be  locked  into  election  of  a 
calendar  or  fiscal  filing  basis  for  three 
years.  The  Coalition  suggested  that, 
where  a  filing  party  shows  good  cause, 
it  be  allowed  to  change  its  accounting 
period  (calendar  or  fiscal)  at  any  lime. 
The  DART  Coalition  noted  that,  if  its 
suggestion  were  to  be  accepted,  a  filing 
party  should  not  be  allowed  to  change 
its  filing  status  to  alter  the  total 
aggrwate  royalty  payments.  They 
suggested  that  the  regulations  require 
notification  of  changes  in  filing  status  to 
include  provisions  to  equalize  total 
aggregate  payments  under  the  new  basis 
with  those  that  would  haCe  been  made 
under  the  earlier  basis.  DART  Coalition 
comments  at  3. 

The  DART  Coalition  also  suggested 
clarification  with  regard  to  products 
subject  to  Statements  of  Account  and 
royalty  pa>'merU  obligations:  except  for 
"credits  for  returns  and  exported 
merchandise  and  subsequent  obligations 
with  respect  to  products  for  which 
credits  have  been  claimed."  the 
obligation  should  apply  only  to  units 
first  distributed  in  the  United  States 
during  the  appropriate  filing  period. 
DART  Coalition  comments  at  5. 

The  DART  Coalition  suggested  that  in 
the  reporting  space  for  tracking  aud^o 
recording  devices  and  nudia  ^ 

manufactured  and  distributed  or 
imported  and  distributed  by  a  party,  the 
terms  "product  category"  and 
"technology"  be  expressed  in  the  plural, 
and  "space  should  be  provided  for 
multiple  product  categories  and 
technologies."  DART  Coalition 
comments  at  6. 


/ 
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In  addition,  the  group  suggested 
modification  of  the  requirements 
governing  presentation  of  model 
number  aivftransfer  price  information 
to  permi> aggregation  of  products  of  the 
same  model  (or  series)  number  with  the 
same  applicable  transfer  price.  DART 
Coalition  comments  at  6-7. 

Regarding-ififormation  to  be  provided 
for  stand-alon^^evices  and  devices  first 
distributed  with  other  devices,  the 
Coalition  indicated  that  the  Office  had 
not  provided enougkieecodes  in  the 
quarterly  form  to  cover  airthe  types  o£^ 
devices  that  have  to  be  reporwivP^l^ 
Coahtion  comments  at  7-Q. 

The  Coalition  also  suggested  that 
clarification  be  made  as  to  when 
royalties  are  payable.  It  recommended 
that  language  in  the  Office's  final 
regulations  should  indicate  that 
royalties  are  due  upon  the  filing  of 
quarterly  or  annual  Statements  of 
Account,  not  upon  distribution.  DART 
Coahtion  comments  at  9.  In  addition, 
the  Coalition  suggested  that  because 
multiple  transfer  prices  may  apply  to  a 
given  product  series  or  model,  the 
language  in  the  interim  regulations 
should  be  modified  to  provide  for  this 
possibility.  Id. 

Finally,  the  Coalition  suggested  that, 
regarding  treatment  of  monies  that  may 
be  attributable  to  1992  activities,  any 
initial  quarterly  Statements  of  Account 
that  include  partial  fiscal  or  calendar 
quarters  ending  in  1992  include 
estimates  of  payments  attributable  to 
1992  and  1993  quarters.  DART  Coalition 
comments  at  10. 

B.  Annual  Statements  of  Account 

Comments  about  annual  Statement  of 
Account  forms  were  based  upon  the 
language  of  the  1993  interim  regulations 
governing  the  contents  of  annual  forms, 
rather  than  a  draft  of  the  form  itself. 

1.  The  American  Institute  of  Certified 
Public  Accountants 

AICPA  argued  that  the  CPA  who 
audits  an  annual  statement  should  be 
required  to  audit  a  separate  "schedule  of 
royalties"  (a  document  not  anticipated 
'or  mentioned  in  the  1993  interim 
regulation)  rather  than  the  annual 
statement  itself.^CPA  comments  at  1. 
The  comments  suggested  that  this 
separate  schedule  should  relate  only  to 
the  number  of  devices  and  media 
distributed,  their  transfer  prices,  and  the 
cumulative  amount  of  royalties.  AICPA 
said  that  CPAs  should  not  be  associated 
with  the  information  contained  in  the 
fourth  quarterly  statement  or  the  entire 
annual  statement,  but  instead  should 
comment  only  on  the  data  that  has  been 
audited.  AICPA  wrote: 

\ 


|W)e  recommend  that  in  addition  to  the 
Annual  Statement  of  Account,  management 
prepares  a  "schedule  of  royalties"  which  the 
CPA  would  audit.  The  appropriate 
information  would  be  taken  from  the  Annual 
Statement  of  Account  and,  therefore,  not 
result  in  additional  cost. 

AICPA  comments  at  2.  AICPA  proposed 
that  the  auditing  CPA  should  also  be 
permitted  to  "express  a  qualified  or 
adverse  opinion  or  a  disclaimer  of  an 
opinion,  and  other  comments."  AICPA 
comments  at  1.  This  would  meet 
generally  accepted  auditing  standards, 
and  would  apply  in  situations  where 
conditions  or  circumstances  beyond  the 
auditor's  control  cannot  be  audited, 
corrected,  or  honestly  vouched  for  by 
the  CPA. 

In  addition,  AICPA  proposed  that  the 
Janguage  in  the  illustrative  CPA  report 
which  the  Office  had  included  in  the 
1993  interim  regulations  be  revised  to 
be  "consistent  with  current 
authoritative  auditing  literature."  Id. 
Sample  language  was  suggested  to 
provide  information  about  accurate 
usage  of  terms  associated  with 
accoimting  procedures.  Regarding 
correct  use  ol  terms  of  art,  or  language 
used  by  CPAs  in  the  exercise  of  their 
duties,  the  AICPA  suggested  correction 
of  proposed  language  of  section 
(4)(ii)(A)  of  the  1993  interim  regulation. 
The  proposed  language  showing  that 
CPAs  "certify"  financial  statements 
should  be  changed,  because  CPAs 
actually  "audit"  such  documents.  The 
two  terms  have  different  meanings  that 
give  CPAs  different  responsibilities. 
AICPA  comments  at  3. 

Finally,  the  AICPA  requested   *" 
extending  the  filing  date  for  annual 
audited  Statements  of  Account  fi'om  two 
months  to  9Q  or  120  days  because  CPAs 
are  busiest  during  January  and  February. 
AICPA  comments  at  4. 

2.  The  DART  Coalition 

The  Coalition  commented  on  the  1993 
interim  regulations'  provisions 
governing  the  annual  summary  of  the 
number  of  devices  and  media 
manufactured  or  imported  and 
distributed,  and  recommended  several 
changes.  Rather  than  follow  the  Office's 
proposed  breakdown  of  the  summary 
into  "product  category,"  "technology," 
and  "model  number,"  the  group 
preferred  an  integrated  summary  based 
on  models  within  each  category  and 
technology.  DART  Coalition  comments 
at  13. 

The  Coalition  also  commented  on  the 
provision  dn  credits  for  returns  or 
exports.  It  was  suggested  that  the  credit 
provision  be 

•   •  *  clarified  to  make  clear  that  credits 
are  applicable  to  units  on  which  a  royalty 


pa>Tnent  has  been  made  by  the 
manufacturing  party  that  are  (a)  returned  to 
the  manufacturing  p>arty  less  than  two  years 
following  first  distribution  by  the 
manufacturing  party  and  (b)  originally 
'distributed'  (i.e.,  transferred  by  the 
manufacturing  party  for  ultimate  transfer  to 
consumers  in  the  United  States),  which  are 
thereafter  exported  by  the  manufacturing 
party  within  two  years  following  first 
distribution.  A  credit  for  exports  would, 
therefore,  arise  where  the  manufacturing 
party,  after  an  initial,  internal  distribution  on 
which  a  royalty  payment  has  been  made, 
subsequently  exports. 

DART  Coalition  comments  at  14-15. 
Further  clarification  was  suggested  to 
emphasize  that  a  royalty  payment  is  not 
triggered  until  distribution  takes  place, 
and  that,  if  a  product  is  never 
distributed,  no  royalty  is  paid  and  no 
need  exists  for  a  credit.  DART  Coalition 
comments  at  15.  In  addition,  the 
Coalition  asserted  that  an  individual 
listing  of  returned  or  exported  digital 
audio  recording  products,  as  suggested 
by  the  Office,  would  not  be  as  efficient 
as  presenting  information  by  model, 
with  transfer  price  and  applicable 
royalty  credit  "in  a  format  compamble 
to  that  provided  for  the  quarterly  * 
Statement  of  Account."  DART  Coalition 
comments  at  16. 

The  Coalition  had  no  comments,  at 
the  time  of  filing  its  comments  op  the 
1993  interim  regulation,  regarding 
accounting  certification. 

rV.  Public  Meeting 

On  June  11, 1993,  the  Copyright 
Office  held  a  public  meeting  intended  to 
exchange  comments  and  information 
regarding  the  quarterly  Statement  of 
Account  as  proposed  in  the  1993 
interim  regulations  and  as  published  in 
the  initial  version  of  the  DART/Q  Form. 
Comments  were  invited  as  well  about 
the  annual  Statement  of  Accoimt  form, 
which  had  been  discussed  in  the 
interim  regulations,  but  had  not  yet 
been  pubHshed.  58  FR  29001  (May  18, 
1993).  The  meeting  was  informal  and  no 
recording  was  made  of  tlie  discussion, 
much  of  which  covered  points  raised  in 
the  previously-submitted  written 
comments. 

One  new  matter  was  raised:  The 
possible  use  of  spreadsheets  as  part  of 
the  Statement  of  Account  reporting 
form.  The  Office  considers  this  a 
suggestion  that  should  be  explored,  but 
believes  it  does  not  need  to  he 
incorporated  in  the  regulations.  The 
Licensing  Division  is  currently 
discussing  the  use  of  computer- 
generated  forms  with  interested  parties. 

V.  Policy  Decisions 

The  Copyright  Office  has  examined 
our  1993  interim  regulations  in  light  of 
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the  comraeDts  received.  We  have 
accepted  most  of  the  suggestions  made 
by  the  parties,  noting  that  they  involve 
solutions  to  practical  pn^lems  and  that 
the  AHRA  itself  is  the  restilt  of  a 
cooperative  agreement  among  the 
interested  parties. 

The  1993  interim  isolations 
published  in  57  PR  9544  (Feb.  22. 1993), 
are  superseded  by  this  second  set  of 
1994  interim  regulations.  Several 
important  modifications  and  additions 
are  incorporated,  including  treatment  of 
the  auditor's  report  to  accompany  the 
annual  Statement  of  Account,  and  tine 
tuning  of  the  specific  contents  of 
quarterly  and  annual  statements.  We 
have  also  decided  to  provide  for  credits 
and  for  refunds  on  a  quarterly  as  well 
as  an  annual  basis,  for  both  devices  and 
media,  and  to  extend  the  credit  to 
situations  where  the  products  are 
exported.  We  also  eliminate  the  former 
requirement  that  a  manufacturing  or 
importing  party  filing  DART  statements 
is  locked  into  its  choice  of  a  filing  basis 
for  three  years  unless  permission  to 
change  is  sought  from  and  granted  by 
the  Register  of  Copyrights.  Although 
parties  filing  DART  statements  must 
note  on  the  forms  whether  thay  are 
filing  on  a  calendar  or  a  fiscal  year  basis, 
changes  in  filing  basis  may  be  made  by 
notifying  the  Register  at  least  two 
months  before  filing  on  the  changed 
basis,  with  a  written  statement  of 
reasons  as  to  why  the  change  is  to  be 
made  and  a  statement  that  such  a 
change  will  not  affect  the  aggregate 
royalty  due  under  the  earlier  basis. 

Based  upon  AICPA's 
recommendations  concerning 
appropriate  auditing  tenninology  and 
procedures,  the  Copyright  Office  is 
adopting  procedures  for  the  primary 
auditor's  report  that  allow  the  auditor  to 
make  his  or  her  report  either  on  or 
attached  to  the  DART/A  Form. 

The  DART  Coalition's  concerns 
regarding  the  manner  in  which  products 
are  to  be  aggregated  on  the  Statements 
of  Account  by  product  and  technology 
has  been  addressed  by  clarifying  that 
the  Statement  of  Account  permits  the 
reporting  of  each  unique  combination  of 
product  category,  technology,  aeries  or 
model  number,  fee  code,  source  code, 
and  transfer  price. 

The  Office  ^so  received  comments 
during  its  rulemaking  proceeding  RM 
93-2,  Auditing  of  and  Confidential 
Access  to  Statements  of  Account,  that 
should  be  noted.  The  Electronic 
Industries  Associatioo  (£LA), 
commented  that  an  audH  may  cost  a 
party  thousands  of  dollars,  and  could 
"create  a  barrier  that  would  keep  small 
manufacturers  or  importers  out  of  the 
digital  audio  market,"  a  negative  resuh 


not  contemplated  by  the  Act.  ELA 
comments  at  17.  ELA  suggested  that 
small  manufactiirers  or  importers  would 
benefit  from  an  elective  exemption  from 
the  Act's  audit  requirement.  The 
exemption  would  be  available  for  "filers 
that  either  (i)  Do  not  engage  an 
independent  CPA  to  ccmduct  an  annual 
financial  audit  or  (ii)  file  an  annn^l 
statement  of  account  showing  a  royalty 
payment  due  of  less  than  five  thousand 
dollars  ($5,000)."  Id.  The  Office  has\ 
considered  this  proposal,  but  has 
concluded  that  it  should  not  provide 
such  a  waiver  in  these  regulations 
covering  the  primary  audit  ' 

In  an  effort  to  facititate  easy  and 
accurate  filing  of  Statements  of  Account, 
the  Office  has  revised  the  DART/Q  Form 
since  its  original  issue.  Copies  of  the 
most  ciurent  DART/Q  and  the  new 
DART/A  Forms  are  available  upon 
writing  the  Licensing  Division, 
Copyright  Office,  Library  of  Congress, 
Washington.  DC  20557,  by  calling  (202) 
707-6150  or  by  facsimile  (202)  707- 
0905.  Forms  may  be  requested  via 
facsimile  for  informational  purposes, 
but  facsimile  copies  may  not  be 
submitted  to  the  Office. 

List  of  Sid>iectB  in  37  CFR  Part  201 

Copyright,  Digital  audio  recording 
products. 

Interim  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  amending  part  201 
of  37  CFR  chapter  II,  in  the  maimer  set 
forth  below. 

PART  201— (AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  702. 90  Stat.  2541;  17 
U.S.C  702:  $  201.28  is  also  issued  under  Pub. 
L.  102-563.  106  Stat.  4237. 

2.  Section  201.28  is  revised  to  read  as 
follows: 

§201.28    Statemants  of  Account  for  digHal 
audio  recording  davtcas  or  madia. 

(a)  General.  This  section  prescribes 
rules  pertaining  to  the  filing  of 
Statements  of  Account  and  rojrahy  fees 
in  the  Copyright  Office  as  required  by 
17  U.S.C.  1003(c)  and  1004.  in  order  to 
import  and  distribute,  or  manufacture 
and  distribute,  in  the  United  States  any 
digital  audio  reoxding  device  or  digital 
audio  recording  medium. 

(b)  Definitions.  For  purposes  of  this 
section,  tlie  following  definitioBS  apply: 

(1)  Annual  statement  of  account  is  the 
statement  required  under  17  U.S.C. 
1003.  to  be  filed  no  later  than  two  : 
months  after  the  close  of  the  accounting 
period  covered  by  the  annual  statement. 


(2)  Device  and  medium  have  the  same 
meaning  as  digital  audio  recording 
device  and  digital  audio  recording 
medium,  respectively,  have  in  17  U.S.C 
1001. 

(3)  Digital  audio  recording  product 
means  digital  audio  recording  devices 
and  digital  audio  recording  media. 

(4)  Generally  accepted  auditing 
standards  (GAAS).  means  the  auditing 
standards  promulgated  by  the  American 
Institute  of  Certified  Public 
Accoimtants. 

(5)  Manufacturing  or  importing  party 
refers  to  any  person  or  entity  that 
manufactures  and  distributes,  and/or  "* 
imports  and  distributes,  any  digital 
audio  recording  device  or  digital  audio 
recording  medium  in  the  United  Stales, 
and  is  required  under  17  U.S.C  1003  to 
file  with  the  Copyright  C^ce  quarterly 

•and  annual  Statements  of  Account. 
(ejLProducf  category  of  a  de\ice  or 
medium  is  a  general  class  of  products 
made  up  of  functionally  equivalent 
digital  audio  recording  products  with 
substantially  the  same  use  in  ~' 

substantially  the  same  environment, 
including,  for  example,  hand-held 
portable  integrated  combination  units 
("boomboxes");  portable  per 
recorders:  stand-alone  home  rei^Bers 
("tape  decks");  home  combinaj 
systems  ("rack  systems");  aut^pbbile 
recorders;  configurations  of  IhI  media 
(standard  cassettes  or  micro^psettes): 
and  configurations  of  disc  ^Bi^<  such 
as  2V2  inch,  3  inch,  or  5  ; 

(7)  Primary  auditor  is  ttKertified 
public  accountant  retainMoy  the 
manufacturing  or  imporng  party  to 
audit  the  amounts  reporSd  in  the 
annual  Statement  of  Account  siUimitted 
to  the  Copyright'Office.  The  primary 
auditor  may  be  the  certified  public 
accountant  engaged  by  the 
manufacturing  or  importing  party  to 
perform  the  annual  audit  of  the  party's 
financial  statement. 

(8)  Quarterly  statement  of  account  is 
the  statement  accompanying  royalty    ^ 
paypte^rta required  under  17  U.S.C. 
1003.  \6^  filed  for  each  of  the  first 
three  quarters  of  the  accounting  year, 
and  no  later  than  45  days  after  the  close 
of  the  quarterly  period  covered  by  the 
statement. 

(9)  Technology  of  a  de\ice  or  medium 
is  a  digital  audio  recording  product-type 
distinguished  by  different  technical 
processes  for  digitally  recording  musical 
sounds,  such  as  digital  audio  tape 
recorders  (DAT),  digital  compact 
cassettes  (DCC).  or  recordable  compact 
discs,  including  minidiscs  (MD). 

(10)  Disiribute,  manufadmeytransfer 
price,  and  serial  copying  have  the 
meanings  aet'^foith  in  17  U.S.C  1001 
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(c)  Accounting  periods  and  filing 
deadlines.  (1)  Election  of  filing  basis. 
Statements  of  Account  may  be  filed  on 
either  a  calendar  or  fiscal  year  basis  at 
the  election  of  the  manufacturing  party. 
The  election  of  a  calendar  or  fiscal  year 
basis  must  be  made  when  the 
manufacturing  or  importing  party  files 
its  first  quarterly  Statement  of  Account 
by  appropriate  designation  on  the  Form 
DART/Q  submitted.  Thereafter  the 
specific  calendar  or  fiscal-year 
accounting  period  must  be  designated 
on  each  quarterly  Statement  of  Account. 
The  filing  basis  may  be  changed  at  any 
time  upon  notification  in  writing  to  the 
Register  of  Copyrights,  accompanied  by 
a  statement  of  reasons  as  to  why  the 
change  is  to  be  made  and  a  statement 
that  such  change  will  not  affect  t^e 
aggregate  royalties  due  under  the  earlier 
basis.  The  notification  of  change  in 
filing  basis  must  be  made  at  least  two 
months  before  the  date  the  next 
quarterly  Statement  of  Accoimt  is  due  to 
be  filed. 

(2)  Quarterly  filings.  Quarterly 
Statements  of  Account  shall  be  filed  on 
Form  DART/Q  and  shall  cover  a  three- 
month  period  corresponding  to  the 
calendar  or  fiscal  year  of  the  filing  party. 
A  quarterly  statement  shall  be  filed  no 
later  than  45  days  after  the  close  of  the 
period  it  covers. 

(3)  Annual  filings.  Annual  Statements 
of  Account  shall  be  filed  on  Form 
DART/A  and  shall  cover  both  the  fourth 
quarter  of  an  accounting  year  and  the 
aggregate  of  the  entire  year 
corresponding  to  the  calendar  or  fiscal 
accounting  year  elected.  An  annual 
statement  shall  be  filed  no  later  than 
two  months  after  the  close  of  the  period 
it  covers.  As  a  transitional  measure, 
however,  the  first  annual  Statement  of 
Account  filed  after  October  28,  1992,  is 
not  due  until  March  1, 1994,  or  two 
months  after  the  end  of  the  calendar  or 
fiscal  year  in  which  the  manufacturing 
or  importing  party  first  filed  a  quarterly 
Statement  of  Account,  whichever  is 
later.  The  first  annual  Statement  of 
Account  sh^l^cover  the  entire  period 
from  Octob*u-  28, 1992,  to  the  end  of  the 
full  accountmg  year.  The  appropriate 
royalty  payment,  calculated  according 
to  the  instrucmons  contained  in  Form 
DART/A,  shall  accompany  the  annual 
Statement  of  Account  covering  royalties 
due  for  the  filir  g  year:  that  is,  royalties 
for  the  fourth  q  jarter  and  any  additional 
royalties  that  ai  s  due  because  of 
adjustments  in  he  (Aggregate  amounts  of 
devices  or  med  a  distributed. 

(4)  Early  or  k  le tilings.  Statements  of 
Account  and  re  mty  fees  received 
l^fore  the  end  Mthe  particular 
^counting  pejiad  covered  by  the 
statement  will  not  be  processed  by  the 


Office.  The  statement  must  be  filed  after 
the  close  of  the  relevant  accounting 
period.  Statements  of  Account  and 
royalty  fees  received  after  the  45-day 
deadline  for  quarterly  statements  or  the 
two  month  deadline  for  annual 
statements  will  be  accepted  for 
whatever  legal  effect  they  may  have  and 
will  b«  assessed  the  appropriate  interest 
charge  for  the  late  filing. 

(d)  Forms.  (1)  Each  quarterly  or 
annual  Statement  of  Account  shall  be 
submitted  on  the  appropriate  form 
prescribed  by  the  Copyright  Office. 
Computation  of  the  royalty  fee  shall  be 
in  accordance  with  the  procedures  set 
forth  in  the  forms  and  this  section. 
Statement  of  Account  forms  are 
«*Hflkble  from  the  Licensing  Division, 
Library  of  Congress.  Forms  and  other 
information  may  be  requested  from  the 
Licensing  Division  by  facsimile 
transmission  (FAX),  but  copies  of 
Statement  of  Account  forms  transmitted 
to  the  Office  by  FAX  will  not  be 
accepted. 

(2)  Forms  prescribed  by  the  Copyright 
Office  are  designated  Quarterly 
Statement  of  Account  for  Digital  Audio 
Recording  Products  (Form  DART/Q)  and 
Annual  Statement  of  Account  for  Digital 
Audio  Recording  Products  (Form 
DART/A). 

(e)  Contents  of  quarterly  Statements  of 
Account.  (1)  Quarterly  period  and  filing. 
Any  quarterly  Statement  of  Account 
shall  cover  the  full  quarter  of  the 
calendar  or  fiscal  accounting  year  for 
the  particular  quarter  for  which  it  is 
filed.  A  separate  quarterly  statement 
shall  be  filed  for  each  quarter  of  the  first 
three  quarters  of  the  accounting  year 
during  which  there  is  any  activity 
relevant  to  the  payment  of  royalties 
under  17  U.S.C.  1004.  The  annual 
Statement  of  Account  identified  in 
paragraph  (f)  of  this  section  incorporates 
the  fourth  quarter  of  the  accounting 
year. 

(2)  General  content.  Each  quarterly 
Statement  of  Account  shall  be  filed  on 
Form  DART/Q,  the  "Quarterly 
Statement  of  Account  for  Digital  Audio 
Recording  Products,"  and  shall  include 
a  clear  statement  of  the  following 
information: 

(i)  A  designation  of  the  calendar  or 
fiscal  year  of  the  annual  reporting 
period; 

(ii)  A  designation  of  the  period, 
including  the  beginning  and  ending  day, 
month,  and  year  of  the  period  covered 
by  the  quarter; 

(iii)  The  full  legal  name  of  the 
manufacturing  and/or  importing  party, 
togethei  with  any  "doing-business-as" 
names  used  by  such  person  or  entity  for 
the  purpose  of  conducting  the  business 
of  manufacturing,  importing,  or 


distributing  digital  audio  recording 
products; 

(iv)  The  full  mailing  address  of  the 
manufacturing  or  importing  party, 
including  a  specific  number  and  street 
name,  or  rural  route  and  box  number,  of 
the  place  of  business  of  the  person  or 
entity.  A  post  office  box  or  similar 
designation  will  not  be  sufficient  for 
this  purpose  except  where  it  is  the  only 
address  that  can  be  used  in  that 
geographic  location; 

(v)  A  designation  of  the 
manufacturing  or  importing  party  status, 
i.e.,  "Manufactucer,"  "Importer,"  or 
"Manufacturer  arid  Importer;" 

(vi)  The  designation  "Product 
Categories"  together  with  the  product 
categories  of  the  digital  audio  recording 
products  manufactured  or  imported  and 
distributed  during  the  quarter  covered 
by  the  statement;  , 

(vii)  The  designation  "Technologies" 
together  with  the  technologies  of  the 
digital  audio  recording  products 
manufactured  or  imported  and 
distributed  under  the  AHRA  during  the 
quarter  covered  by  the  statement; 

(viii)  The  designation  "Series  or 
Model  Number"  followed  by  the  model 
or  series  nuBimers  of  the  digital  audio 
recording  products  manufactured  or 
imported  and  distributed  under  the 
AHRA  during  the  quarter  covered  by  the 
statement; 

(ix)  The  "fee  code"  associated  with 
the  product; 

(x)  The  "source  code"  for  the  product 
category; 

(xi)  The  "transfer  price"  of  the 
product; 

(xii)  The  "number  of  units 
distributed"  for  each  product; 

(xiii)  The  "minimum  fee  per  unit"  for 
each  product; 

(xiv)  The  statutory  royalty  "rate"  for 
digital  audio  recording  devices  or 
media: 

(xv)  The  "rate  fee"  for  each  product; 

(xvi)  The  appropriate  "maximum  fee 
per  unit"  for  each  product; 

(xvii)  The  "maximum  fee"  for  each 
product;  and 

(xviii)  A  computation  of  the  total 
royalty  payable  for  the  quarter  covered 
by  the  statement.  Filing  parties  may  not 
round  off  the  figures  they  list  in  Space 
C,  the  computation  section  of  the  form, 
except  for  the  figtire  representing  the 
total  royalty  fee  due;  in  that  case, 
numbers  ending  in  50  to  99  cents  may 
be  rounded  up  to  the  next  dollar,  and 
numbers  ending  in  one  to  49  cents  may 
be  roimded  down  to  the  next  dollar; 

(3)  Royalty  payments  and  accounting. 
(i)  The  royalty  specified  in  17  U.S.C. 
1004  shall  accompany  the  quarterly  and 
annual  Statements  of  Account.  No 
royalty  is  payable  for  redistribution  of 
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the  same  product  item  unless  a  credit 
has  been  taken  for  such  items.  Where 
royalties  are  payable  for  the  period 
covered  by  the  statement,  the  Statement 
of  Account  shall  contain  the  following 
information  for  each  unique 
combination  of  product  category, 
technology,  series  or  model  number,  fee 
code,  soiuT«  code,  and  transfer  price: 

(A)  The  total  number  of  digitd  audio 
recording  media  distributed,  multiplied 
by  the  statutory  royalty  rate  of  three 
percent  (3%)  of  the  transfer  price; 

(B)  The  total  number  of  digital  audio 
r»)cordiDg  devices  distributed  for  which 
the  statutory  royalty  rate  of  two  percent 
(2%)  of  the  transfer  price  is  payable, 
multiplied  by  such  percentage  rate  of 
the  transfer  price; 

(C)  The  total  number  of  digital  audio 
recording  devices  distributed  for  which 
the  statutory  maximum  royalty  is 
limited  to  eight  dollars  (S8.00), 
multiplied  by  such  eight  dollar  amount; 

(D)  The  total  number  of  digital  audio 
recording  devices  distributed  for  which 
the  statutory  maximum  royalty  is 
limited  to  twelve  dollars  ($12.00), 
multiplied  by  such  twelve  dollar 
amount;  and 

(E)  The  total  number  of  digital  audio 
recording  de\ices  distributed  for  which 
the  statutory  minimum  royalty  is 
limited  to  one  dollar  ($1.00),  multiplied 
by  such  one  dollar  amount. 

(ii)  The  amount  of  the  royalty 
payment  shall  be  calculated  in 
accordance  with  the  instructions 
sf>ecined  in  the  quarterly  Statement  of 
Account  form.  Payment  of  the  royalty 
fee  must  be  in  the  form  of  a  certified 
check,  cashier's  check,  money  order,  or 
electronic  payment  payable  to  the 
Register  cf  Copyrights. 

(4)  Heducticn  of  royalty  fee.  (i) 
Section  1004(a)(2)(A)  of  title  17  U.S. 

C   Code,  provides  an  instance  in  which 
royalty  payments  may  be  reduced  if  the 
digital  audio  recording  device  and  such 
other  devices  are  part  of  a  physically 
integrated  unit,  the  royalty  payment 
shall  be  based  on  the  transfer  price  of 
the  unit,  but  shall  be  reduced  by  any 
royalty  payment  made  on  any  digital 
audio  recording  device  included  within 
the  unit  that  was  not  first  distributed  in 
combination  with  the  unit. 

(ii)  Notice  of  this  provision  together 
with  directions  for  possible  application 
to  a  product  is  contained  in  the  DART/ 
QForm. 

(5)  Contact  party.  Each  Statement  of 
Account  shall  include  the  name, 
address,  and  telephone  and  facsimile 
(FAX)  numbers  of  an  individual  whom 
the  Copyright  Office  can  write  or  call 
about  the  Statement  of  Account. 

(6)  Credits  for  returned  or  exported 
products.  When  digital  audio  recording 


3m 


products  first  distributed  in  the  United 
States  for  ultimate  transfer  to  United 
States  consumers  are  returned  to  the 
manufacturer  or  importer  as  unsold  or 
defective  merchandise,  or  are  exported, 
the  manufacturing  or  importing  warty 
may  take  a  credit  to  be  deducted  : 
the  royalties  payable  for  the  period 
when  the  products  were  returned  or 
exported.  The  credit  may  be  taken  only 
for  returns  or  exports  made  within  two 
years  following  the  date  royalties  were 
paid  for  the  products.  This  credit  must 
be  reflected  in  the  manufacturing  or 
importing  party's  quarterly  or  annual 
Statement  of  Account.  If  the 
manufacturer  or  importer  later 
redistributes  in  the  United  States  any 
products  for  which  a  credit  has  been 
taken,  these  products  must  be  listed  on 
the  Statement  of  Account,  and  a  new 
computation  of  the  royalty  fee  must  be 
made  based  on  the  transfer  price  of  the 
products  at  the  time  of  the  new 
distribution. 

(7)  Oath  and  signature.  Each 
Statement  of  Account  shall  Include  the 
handwritten  signature  of  an  authorized 
officer,  principal,  or  agent  of  the  filing 
party.  The  signature  shall  be       / 
accompanied  by:  ^^y   . 

(i)  The  printed  or  typewiTtten  name  of 
the  person  signing  the  quarterly 
Statement  of  Account; 

(ii)  The  date  the  document  is  signed; 

(iii)  The  following  certification: 

I.  the  undersigned,  hereby  certify  that  I  am 
an  authorized  officer,  prioLipel,  or  agent  of 
the  "manufacturing  or  imporUng  party" 
identified  in  Space  B. 

Penalties  for  fraud  and  false  statements 
are  provided  under  18  U.S.C  1001  et. 
seq. 

(f)  Contents  of  annual  Statements  of 
Account.  (1)  Genera!  contents.  Each 
annual  Statement  of  Account  shall  be 
filed  on  form  DART/A,  "Annual 
Statement  of  Account  for  Digital  Audio 
Recording  Products."  It  must  be  filed  by 
any  importer  or  manufacturer  that 
distributed  in  the  United  States,  during 
a  given  calendar  or  fiscal  year,  any 
digital  audio  recording  device  or  digital 
audio  recording  medium.  The  annual 
statement  shall  cover  the  aggregate  of 
the  distribution  of  devices  and  media 
for  the  entire  year  corresf>onding  to  the 
calendar  or  fiscal  year  elected.  The 
annual  Statement  of  Account  shall 
contain  the  information,  oath,  and 
certification  prescribed  in  paragraphs 
(e)(2)(i)  through  (eM7)(ili)  of  this  section, 
and  shall  cover  the  entire  accounting 
year,  including  the  fourth  quarter 
distribution,  and  shall  also  provide  for 
the  reconciliation  of  the  aggregated 
accounting  of  digital  audio  recording 


devices  and  media  for  the  reported 
accounting  year. 

(2)  Reconciliation.  Any  royalty 
pajTnent  due  under  sections  1003  and 
1004  of  title  17  that  was  not  previously 
paid  with  the  filing  party's  first  three 
quarterly  Statements  of  Account,  shall 
be  reconciled  in  the  annual  statement. 
Reconciliation  in  the  annual  Statement 
of  Account  provides  for  adjustments  for 
reductions,  refunds,  underpayments, 
overpayments,  credits,  and  royalty 
payments  paid  in  Quarters  1,  2,  and  3, 
and  shall  be  computed  in  accordance 
with  the  inspections  included  in  the 
annual  Statement  of  Account  Errors 
that  require  reconciliation  shall  be 
corrected  immediately  upon  discovery. 

(3)  Accountant's  opinion.  Each  annual 
Statement  of  Account  or  any  amended 
annual  Statement  of  Amount  shall  be 
audited  by  the  primary  auditor  as 
defined  in  paragraph  fbJl7)  of  this 
section.  An  amendment  may  be 
submitted  to  the  Office  either  as  a  result 
of  responses  to  questions  raised  by  a 
Licensing  Division  examiner  or  on  the 
initiative  of  the  manufacturing  or 
importing  party  to  correct  an  error  in  the 
original  Statement  of  Account. 

(i)  The  audit  shall  be  performed  in 
accordance  with  generallvaccepted 
auditing  standards  (GAAft).  The  audit 
may  be  performed  in  cc^-junction  with 
an  annual  audit  of  the  iwjfaufacturing  or 
importing  party's  financial  statements. 

(li)  The  CPA  shall  issue  a  report,  the 
"primary  auditor's  report,"  reflecting 
his  or  her  opinion  as  to  whether  the 
annual  statement  presents  fairly,  in  all 
material  respects,  the  number  of  digital 
audio  recording  devices  and  media  that 
were  imported  and  distributed,  or 
manufactured  and  distributed,  by  the 
manufacturing  or  importing  party 
during  the  relevant  year,  and  the 
amount  of  royalty  payments  applicable 
to  them  under  17  U.S.C.  chapter  10.  in 
accordanc-e  with  that  law  and  these 
regulations. 

(iii)  The  primary  auditor's  report  shall 
be  filed  with  the  Copyright  Office 
together  with  the  annual  Statement  of 
Account,  within  two  months  after  the 
end  of  the  annual  period  for  which  the 
annual  Statement  of  Account  is 
prepared.  The  report  may  be  qualified  to 
the  extent  necessary  and  appropriate. 

(iv)  The  Copyright  Office  does  no* 
provide  a  specific  form,  or  require  a 
specific  format,  for  the  CPA's  review; 
however,  in  addition  to  the  above, 
certain  items  must  be  named  as  audited 
items.  These  include  the  variables 
necessary  to  complete  Space  C  of  the 
Statement  of  Account  form.  The  CP.\ 
may  place  his  or  her  opinion,  which 
will  serve  as  the  "primary  auditor's 
report."  in  the  space  provided  on  Form 
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DART/A,  or  may  attach  a  separate  sheet 
or  sheets  containing  the  opinion. 

(v)  The  auditor's  report  shall  be 
signed  by  an  individual,  or  in  the  name 
of  a  partnership  or  a  corporation,  and 
shall  include  city  and  state  of  e.xecution. 
certificate  number,  jurisdiction  of 
certificate,  and  date  of  opinion.  The 
certificate  number  and  jurisdiction  are 
not  required  if  the  report  is  signed  in  the 
name  of  a  partnership  or  a  corporation. 

(g)  Documentation.  All  filing  parties 
shall  keep  and  retain  in  their 
possession,  for  at  least  three  years  fi'om 
the  date  of  fiUng,  all  records  and 
documents  necessary  and  appropriate  to 
support  fully  the  information  set  forth 
in  quarterly  and  annual  statements  that 
they  file. 

(n)  Corrections,  supplemental 
payments,  and  refunds.  (1)  General. 
Upon  compliance  with  the  procedures 
and  within  the  time  limits  set  forth  in 
this  paragraph  [h],  corrections  to 
quarterly  and  annual  Statements  of 
Account  will  be  placed  on  record,  and 
supplemental  royalty  fee  payments  will 
be  received  for  deposit,  or  refunds 
without  interest  will  be  issued,  in  the 
following  cases: 

(i)  Where,  with  respect  to  the 
accounting  period  covered  by  the 
quarterly  or  annual  Statement  of 
Account,  any  of  the  information  given 
in  the  statement  filed  in  the  Copyright 
Office  is  incorrect  or  incomplete;  or 

(ii)  Where,  for  any  reason  except  that 
mentioned  in  paragraph  (h)(2)  of  this 
section,  calculation  of  the  royalty  fee 
payable  for  a  particular  accounting 
period  was  incorrect,  and  the  amount 
deposited  in  the  Copyright  Office  for 
that  period  was  either  too  high  or  too 
low. 

(2)  Corrections  to  quarterly  or  annual 
Statements  of  Account  will  not  be 
placed  on  file,  supplemental  royalty  fee 
payments  will  not  be  received  for 
deposit,  and  refunds  will  not  be  issued, 
where  the  information  in  the  Statements 
of  Account,  the  royalty  fee  calculations, 
or  the  payments  were  correct  as  of  the 
date  on  which  the  accounting  period 
ended,  but  changes  (for  example,  cases 
where  digital  audio  recording  media 
were  exported)  took  place  later. 

(3)  Requests  that  corrections  to  annual 
or  quarterly  Statements  of  Account  be 
accepted,  that  fee  payments  be  accepted, 
or  that  refunds  be  issued  shall  be 
addressed  to  the  Licensing  Division  of 
the  Copyright  Office,  and  shall  meet  the 
following  conditions: 

(i)  The  request  shall  be  made  in 
wTiting  and  must  clearly  identify  the 
manufacturing  or  importing  party 
making  the  request,  the  accounting 
period  in  question,  and  the  purpose  of 
the  request.  A  request  for  a  refuiid  must 


be  received  in  the  Copyright  Office 
before  the  expiration  of  two  months 
ht)m  the  last  day  of  the  applicable 
Statement  of  Account  filing  period.  A 
request  made  by  telephone  or  by 
telegraphic  or  similar  unsigned 
communication  will  be  considered  to 
meet  this  requirement  if  it  clearly 
identifies  the  basis  of  the  request,  is 
received  in  the  Copyright  Office  within 
the  two-month  period,  and  a  written 
request  meeting  all  the  conditions  of 
this  paragraph  {h)(3)  is  also  received  in 
the  Copyright  Office  within  14  days 
after  the  end  of  such  two-month  period. 

(ii)  The  request  must  clearly  identify 
the  incorrect  or  incomplete  information 
formerly  filed  and  must  provide  the 
correct  or  additional  information. 

(iii)  In  the  case  where  a  royalty  fee 
was  miscalculated  and  the  amount 
deposited  with  the  Copyright  Office  was 
too  large  or  too  small,  the  request  must 
be  accompanied  by  an  affidavit  under 
the  official  seal  of  any  officer  authorized 
to  administer  oaths  within  the  United 
States,  or  a  statement  in  accordance 
with  28  U.S.C.  1746,  made  and  signed 
in  accordance  with  paragraph  (e)(7)  of 
this  section.  The  affidavit  or  statement 
shall  describe  the  reasons  why  the 
royalty  fee  was  improperly  calculated 
and  include  a  detailed  analysis  of  the 
proper  royalty  calculation. 

(iv)  Following  final  processing,  all 
requests  will  be  filed  with  the  original 
Statement  of  Account  in  the  records  of 
the  Copyright  Office.  Nothing  contained 
in  this  paragraph  shall  be  considered  to 
relieve  manufacturing  or  importing 
parties  of  their  full  obligations  under 
title  17  of  the  United  States  Code,  and 
the  filing  of  a  correction  or 
supplemental  payment  shall  have  only 
such  effect  as  may  be  attributed  to  it  by 
a  court  of  competent  jurisdiction. 

(v)(A)  The  request  must  be 
accompanied  by  a  filing  fee  in  the 
amount  of  $20  for  each  Statement  of 
Account  involved.  Payment  of  this  fee 
may  be  in  the  form  of  a  personal  or 
company  check,  or  a  certified  check, 
cashier's  check,  or  money  order,  payable 
to  the  Register  of  Copyrights.  No  request 
will  be  processed  until  the  appropriate 
filing  fees  are  received. 

(Bj  Requests  that  a  supplemental 
royalty  fee  payment  be  deposited  must 
be  accompanied  by  a  remittance  in  the 
full  amount  of  such  fee.  Payment  of  the 
supplemental  royalty  fee  must  be  in  the 
form  of  a  certified  check,  cashier's 
check,  money  order,  or  electronic 
payment  payable  to  the  Register  of 
Copyrights.  No  such  request  will  be 
processed  until  an  acceptable 
remittance  in  the  full  amount  of  the 
supplemental  royalty  fee  has  been 
received. 


(vi)  All  requests  submitted  under 
paragraph  (h)  of  this  section  must  be 
signed  by  the  manufacturing  or 
importing  party  named  in  the  Statement 
of  Account,  or  the  duly  authorized  agent 
of  that  party  in  accordance  with 
paragraph  (e)(7)  of  this  section. 

(vii)  A  request  for  a  refund  is  not 
necessary  where  the  Licensing  Division, 
during  its  examination  of  a  Statement  of 
Account  or  related  document,  discovers 
an  error  that  has  resulted  in  a  royalty 
overpayment.  In  this  case,  the  Licensing 
Division  will  forward  the  royalty  refund 
to  the  manufacturing  or  importing  party 
named  in  the  Statement  of  Account.  The 
Copyright  Office  will  not  pay  interest  on 
any  royalty  refunds. 

(i)  Examination  of  Statements  of 
Account  by  the  Copyright  Office.  (1) 
Upon  receiving  a  Statement  of  Account 
and  royalty  fee,  the  Copyright  Office 
will  make  an  official  record  of  the  actual 
date  when  such  statement  and  fee  were 
physically  received  in  the  Copyright 
Office.  Thereafter,  the  Licensing 
Division  will  examine  the  statement  for 
obvious  errors  or  omissions  appearing    ^. 
on  the  face  of  the  documents  and  will 
require  that  any  such  obvious  errors  or 
omissions  be  corrected  before  final 
processing  of  the  document  is 
completed.  If,  as  the  result  of 
communications  between  the  Copyright 
Office  and  the  manufacturer  or 
importer,  an  additional  fee  is  deposited 
or  changes  or  additions  are  made  in  the 
Statement  of  Account,  the  date  that 
additional  deposit  or  information  was 
actually  received  in  the  Office  will  be 
added  to  the  official  record. 

(2)  Completion  by  the  Copyright 
Office  of  the  final  processing  of  a 
Statement  of  Account  and  royalty  fee 
deposit  shall  establish  only  the  fact  of 
such  completion  and  the  date  or  dates 
of  receipt  shown  in  the  official  record. 
It  shall  not  be  considered  a 
determination  that  the  Statement  of 
Account  was,  in  fact,  properly  prepared 
and  accurate,  that  the  correct  amount  of 
the  royalty  was  deposited,  that  the 
statutory  time  limits  for  filing  had  been 
met,  or  that  any  other  requirements  of 
17  U.S.C.  1001  et.  seq.  were  fulfilled. 

(j)  Interest  on  late  payments  or ^^ 

underpayments.  (1)  Royalty  payments 
submitted  as  a  result  of  late  payments  or 
underpayments  shall  include  interest, 
which  shall  begin  to  accrue  on  the  first 
day  after  the  close  of  the  period  for 
filing  Statements  of  Account  for  all  late 
payments  or  underpayments  of  royalties 
occurring  within  that  accounting  period. 
The  accrual  period  for  interest  shall  end 
on  the  date  appearing  on  the  certified 
check,  cashier's  check,  money  or^er,  or 
electronic  payment  submitted  by  the 
manufacturing  or  importing  party,  if  the 
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payment  is  received  by  the  Copyright 
Office  within  five  business  days  of  that 
date.  If  the  payment  is  not  received  by 
the  Copyright  Office  within  five 
business  days  of  its  date,  the  accrual 
period  shall  end  on  the  date  of  actual 
receipt  by  the  Copyright  Office. 

(2)  The  interest  rate  applicable  to  a 
specific  accoimting  period  shall  be  the 
Current  Value  of  Funds  rate  in 
accordance  with  the  Treasury  Financial 
Manual,  at  1  TFM  6-8025.40.  in  effect 
on  the  first  business  day  after  the  close 
of  the  filing  deadline  for  the  relevant 
accounting  period.  The  interest  rate  for 
a  particular  accounting  period  may  be 
obtained  by  consulting  the  Federal 
Register  for  the  applicable  Ciurent 
Value  of  Fluids  Rate,  or  by  contacting 
the  Licensing  Division  of  the  Copyright 
Office. 

(3)  Interest  is  not  required  to  be  paid 
on  any  royalty  underpayment  or  late 
payment  from  a  particular  accounting 
period  if  the  interest  charge  is  five 
dollars  ($5.00)  or  less. 

(k)  Confidentiality  of  Statements  of 
Account.  Public  access  to  the  Copyright 
Office  files  of  Statements  of  Account  for 
digital  audio  recording  products  shall 
not  be  provided.  Access  will  only  be 
granted  to  interested  copyright  parties 
in  accordance  with  regulations 
prescribed  by  the  Register  of  Copyrights 
pursuant  to  17  U.S.C.  1003(c). 

Dated:  January  26, 1994. 
Barbara  Ringer. 
Acting  Register  of  Copyrights. 

Approved  by: 
James  H.  Billington. 
Librarian  of  Congress. 
(FR  Doc.  94-2066  Filed  1-31-94;  8:45  am 
BtLUNO  CODE  1410-Oe-P 


ENVIRONMEtfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI31-02-6033:  AM&-FRL-483(V-1] 

Approval  and  Promulgation  of  a 
Cismmltment  To  Adopt  a  Rule  for 
Reasonably  Available  Control 
Technology  for  Oxides  of  Nitrogen  for 
Wisconsin 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Final  rule. 

summary:  The  USEPA  is  conditionally 
approving  a  revision  to  the  Wisconsin 
State  Inlplementation  Plan  (SIP)  for 
ozone.  This  revision  was  submitted  by 
the  State  to  satisfy  Qean  Air  Act  (Act) 
requirements  for  adoption  of  rules  for 
application  of  reasonably  available 


( 


control  technology  (RACT)  for  oxides  of 
nitrogen  (NO,)  in  the  Milwaukee. 
Kewaimee,  Manitowoc,  and  Sheboygan 
ozone  nonattainment  areas  in 
Wisconsin.  The  Milwaukee  area  consists 
of  Kenosha,  Milwaukee,  Ozaukee, 
Racine.  Washington,  and  Waukesha 
counties.  In  this  notice,  USEPA  is  acting 
not  on  the  rules  themselves,  but  on  a 
commitment  by  the  State  to  submit  NO, 
RACT  rules  at  a  later  date. 
EFFECTIVE  DATE:  This  action  will  be 
effective  March  3. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Meyer,  Air  Toxics  and  Radiation 
Branch.  Regulation  Development 
Section  (AT-18J).  United  States 
Environmental  Protection  Agency. 
Region  5.  Chicago,  Illinois  60604,  (312) 
886-9401. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

The  Wisconsin  Department  of  Natural 
Resources  (WDNR)  has  committed  to 
submit  NO,  RACT  rules  to  USEPA  as  a 
revision  to  its  ozone  SIP  within  1  year 
after  USEPA  approves  the  commitment. 
WDNR  has  not  yet  submitted  the  rules 
because  sufficient  evidence  does  not  yet 
exist  to  prove  a  need  for  controlling 
major  stationary  source  NO,  emissions 
in  the  Wisconsin  ozone  nonattainment 
areas.  WDNR  is  performing 
photochemical  grid  modeling  to 
determine  whether  NO,  controls  on 
major  stationary  sources  would  be 
beneficial.  Modeling  results  are  not  yet 
available.  WDNR  submitted  the 
commitment  to  USEPA  on  November 
15, 1992.  and  submitted  additional 
information  to  supplement  the  original 
submittal  on  January  15, 1993.  and 
March  29, 1993. 

n.  Analysis  of  State  Submittal 

•  The  criteria  for  approving  a  NO, 
RACT  committal  is  set  forth  in  section 
110(k)(4)  of  the  Act  and  in  several 
documents  described  in  USEPA 's 
August  4. 1993,  notice  of  proposed 
rulemaking  for  approval  of  Wisconsin's 
NO,  RACT  committal.  58  FR  41451- 
41452.  The  memoranda  of  July  22. 1992, 
and  September  16, 1992,  from  Deputy 
Assistant  Administrator  Michael 
Shapiro  to  the  USEPA  Air  Division 
Directors,  set  forth  the  following 
acceptabihty  criteria  for  committal  SIPs 
due  November  15, 1992:  (1)  The  State 
must  provide  notice  and  pubhc  hearing 
on  the  commitment;  (2)  the  commitment 
must  include  the  basis  for  a  conditional 
approval;  and  (3)  the  commitment  must 
include  a  State  work  plan  detailing  any 
specific  measures  to  be  adopted,  the 
steps  that  will  be  taken  to  adopt  the 
measures,  and  the  schedule  for  adoption 


of  those  measures.  The  State  has 
satisfied  all  of  these  requirements  in  its 
commitment. 

Two  additional  guidance  documents, 
the  NO,  Supplement  to  the  General 
Preamble  (57  FR  55620-55629)  and  the 
February  2, 1993,  memorandum  entitled 
"Questions  and  Answers  on  Nitrogen 
Oxides  Emissions  Policy,"  from  G.T. 
Helms  to  the  Air  Branch  Chiefs,  set  forth 
the  following  criteria  for  determining 
the  acceptability  of  a  NO,  RACT 
committal  SIP  for  conditional  approval: 
(1)  TitB  committal  must  describe  the 
reasoH  for  the  committal  instead  of  a  full 
SIP  s«)mittal;  (2)  the  committal  must 
document  that  credible  photochemical 
grid  modeling  is  not  available  or  did  not 
consider  the  ejects  of  NO,  reductions; 
(3)  the  committal  must  identify  the 
resources  to  complete  the 
photochemical  grid  modeling;  and  (4) 
the  committal  must  include  a  schedule 
outlining  the  milestones  that  have  been 
and  will  be  achieved  toward  completion 
of  the  modeling  activities  and  the  NO, 
RACT  rules.  In  its  schedule,  the  State 
must  commit  to  adopt  NO,  RACT  rules 
and  to  submit  the  rules  to  USEPA 
writhin  1  year  after  USEPA  approval  of 
the  committal.  The  State  has  complied 
with  all  of  these  requirements  in  its 
committal.  Most  importantly,  the  State 
has  demonstrated  that  photochemical 
grid  modeling  is  progressing  under  the 
Lake  Michigan  Ozone  Control  Program, 
and  the  State  has  committed  to  submit 
NO,  RACT  rules  to  USEPA  within  1 
year  after  USEPA  approval  of  the  State 
committal.  A  detailed  analysis  of  the 
submittal  can  be  found  in  an  April  28. 
1993,  Region  5  technical  support 
document  proposing  conditional 
approval  of  this  revision  to  the 
Wisconsin  SIP  for  ozone.  The  USEPA 
proposed  to  approve  the  NO,  RACT 
committal  in  an  August  4,  1993.  Federal 
Register  document.  No  comments  were 
received  regarding  USEPA 's  proposed 
action. 

ni.  Implication  of  Action 

USEPA  conditionally  approves  of  the 
State's  commitment  to  adopt  NO,  RACT 
rules  for  the  Milwaukee,  Kewaunee, 
Manitowoc,  and  Sheboygan  areas  in 
Wisconsin  as  a  revision  to  the  ozone 
SIP.  If  the  State  fails  to  submit  adopted 
NO,  RACT  rules  1  year  after  USEPA 
approval  of  the  commitment,  USEPA 
will  propose  to  disapprove  the 
commitment  as  failing  to  comply  with 
section  110(k)(4)  of  the  Act.  If  th/State 
fails  to  adopt  legislative  authority  or 
meet  other  applicable  milestones  in  the 
commitment  SIP  schedule,  USEPA  may 
also  disapprove  the  commitment  as 
faihng  to  comply  with  section  110(k)(4), 
if  such  failure  to  meet  a  specific 


^^ 
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milestone  indicates  that  the  State  may 
not  be  able  to  meet  the  submission  date. 
If.  after  considering  comments  on  the 
final  rulemaking.  USEPA  issues  a  final 
disapproval  or  if  the  conditional 
approval  is  converted  to  a  disapproval, 
the  sanctions  clock  under  section  179(a) 
will  begin.  The  clock  will  begin  at  the 
time  USEPA  issues  the  final  disapproval 
or  at  the  time  USEPA  notifies  the  State 
by  letter  that  a  conditional  approval  has 
been  converted  to  a  disapproval.  If  the 
State  does  not  submit  and  USEPA  does 
not  approve  the  rule  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval.  USEPA  must 
impose  one  of  the  sanctions  under 
section  179(b)  highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  starts  the 
24  month  clock  for  the  imposition  of  a 
section  110(c)  Federal  Implementation 
Plan.  Finally,  under  section  llO(m). 
USEPA  has  discretionary  authority  to 
impose  sanctions  at  any  time  after  a 
final  disapproval. 

rv.  Executive  Order  (EO)  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989.  54  FR  2214-2225.  On 
January  6.  1989,  54  FR  2222,  the  Office 
of  Management  and  Budget  (OMB) 
waived^Fabie  2  and  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

V.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impaqt  of  any  proposed  or 
final  rule  on  snjall  entities.  5  U.S.C.  603 
and  604.  Aherdatively.  USEPA  may 
certify  that  theTule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
govemmeii  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Conditional  approvals  under  sections 
1 10  and  301.  subchapter  I.  part  O  of  the 
Act  do  not-ereate  any  new  requirements, 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  1 


certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  t/.S.if.P.A.,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  USEPA  issues  a  final  disapproval  or 
the  conditional  approval  is  converted  to 
disapproval  under  section  llO(k)  of  the 
Act  based  upon  the  State's  failure  to 
meet  the  commitment,  it  will  not  affect 
any  existing  State  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover.  USEPA's  disapproval  of  the 
submittal  does  not  impose  a  new 
Federal  requirement.  Therefore.  USEPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  it  does  not  remove  existing 
State  requirements  nor  does  it  substitute 
a  new  Federal  requirement. 

List  of  Subfects  in  40  CFR  Part  52 

Enxironmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  12.  1994. 
Valdas  V.  Adimkiis. 

Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Subpart  ,YY  is  amended  by  adding 
§  52.2569  to  read  as  follows: 

§52.2569    ktanttfication  of  plan— 
conditional  approval. 

(a)  Revisions  to  the  plan  identified  in 
§  52.2570  were  submitted  on  the  date 
specified. 

(1)  On  November  15,  1992.  the 
Wisconsin  Department  of  Natural 
Resources  (VVDNR)  submitted  a 
commitment  to  adopt  oxides  of  nitrogen 
(NOit reasonably  available  control 
technology  (RACT)  rules  as  a  proposed 
revision  to  the  State's  ozone  State 
Implementatio;!  Plan  (SIP).  After 


holding  a  public  hearing  on  the 
submission.  WDNR  resubmitted  the  SIP 
on  January  15,  1993.  In  this  submission, 
the  State  commits  to  adopt  NO,  RACT 
rules  within  1  year  after  United  States 
Environmental  Protection  Agency 
(USEPA)  approval  of  State's 
commitment.  On  March  29,  1993, 
WDNR  further  committed  to  submit 
the«e  rules  to  USEPA  as  a  revision  to  the 
SIP  1  year  after  USEPA  approval  of  the 
State'sx;ommitment.  In  this  section. 
USEPA  conditionally  approves  the 
State's  revision  to  the  Wisconsin  SIP  for 
ozone. 

IFR  Doc.  94-2188  Filed  1-31-94;  8:45  am] 
BILUNC  CODE  S5«fr-60-F-M 


40  CFR  Part  271 
[FRL-4829-2] 

Alabama;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Alabama  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Alabama's  revisions  consist 
of  the  provisions  contained  in  RCRA 
Cluster  I.  These  requirements  are  listed 
in  section  B  of  this  document.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Alabama's  application  and 
has  made  a  decision,  subject  to  public 
review  and  comment,  that  Alabama's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessar}' 
to  qualify  for  final  authorization.  Thus. 
EPA  intends  to  approve  Alabama's 
hazardous  waste  program  revisions. 
Alabama's  application  for  program 
revisions  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for 
Alabama's  program  revisions  shall  be 
effective  April  4.  1994.  unless  EPA- 
publishes  a  prior  Federal  Register! 
action  withdrawing  this  immediade  final 
rule.  All  comments  on  Alabama's/ 
program  revision  application  must  be 
received  by  the  close  of  business.  March 
3.  1994. 

ADDRESSES:  Copies  of  Alabama's 
program  revision  application  are 
available  during  8:00  a.m.  to  4:30  p.m. 
at  the  following  addresses  for  inspection 
and  copying:  Alabama  Department  of 
Environmental  Management.  1751 
Congressman  W.L.  Dickinson  Drive. 
Montgomery.  Alabama  36130:  (205) 
271-7737;  U.S.  EPA  Region  IV.  Librarv. 
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345  Courtland  Street,  ^T.,  Atlanta, 
Georgia  30365;  (404)  347-4216.  Written 
comments  should  be  sent  to  Al  Hanke 
at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Enviropmental  Protection  Agency,  345 
Courtfend  Street,  NE..  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  addition,  as  an  interim  measure, 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Public  Law  98- 
616,  November  8,  1984,  hereinafter 
"HSWA")  allows  States  to  revise  their 
programs  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 
authorization"  for  the  HSWA 
requirements  under  section  3006(g)  of 


RCRA,  42  U.S.C.  6926(g),  and  later 
apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occmt.  Most 
commonly,  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  parts  124260 
through  268  and  270. 

B.  Alabama 

Alabama  initially  received  final 
authorization  for  its  base,  RCRA 
program  effective  on  December  22, 
1987.  Alabama  received  authorization 
for  revisions  to  its  program  on  January 
28, 1992,  July  12, 1992,  December  21, 

1992,  May  17, 1993,  and  November  23, 

1993.  On  July  1, 1992,  Alabama 
submitted  program  revision  application 
for  additional  program  approvals. 
Today,  Alabama  is  seeking  approval  of 
its  program  revisions  in  accordance 
writh  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Alabama's 
application  and  has  made  an  immediate 
final  decision  that  Alabama's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  quaUfy 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Alabama.  The  public 
may  submit  written  comments  oif  EPA's 


immediate  final  decision  up  until  March 
3, 1994.  Copies  of  Alabama's      "^ 
application  for  these  program  revisions 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Alabama's  program 
revisions  shall  become  effective  April  4, 
1994,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  p)ermits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Alabama  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  on  July  1, 
1990  through  June  30.  1991. 


Federal  requirement 

i 


Checklist  80: 

Toxicity  Characteristic; 
erattons. 


Hydrocaftwn  Recovery  Op- 


FR  refererKe 


Checklist  81: 

Petroieum   Refinery   Primary   and   Secondary   Oil/ 
Water/Solids  Separation  Sludge  Listing  (F037  and 
F038). 
Checklist  82: 

Wood  Preserving  Listings 


Cliecklist  83: 

Land   Disposal   Restrictions   for   Third 
Wastes;  Technical  Amendments. 


Scheduled 


55  FR  40834. 
56  FR  3978, 
56  FR  13406. 

55  FR  46354  ... 
55  FR  51707  ... 


55  FR  50450 


FR  promulga- 
tion date 


56  FR  3864 


10/5/90. 
2/1/91, 
4/2/91 

11/2/90. 
12/17/90 


12/6/90 


State  authority 


1/31/91 


335-14-2-.0l(4)(b)11. 


-.04(2)(a)(b). 
-Append4x  VII. 


336-14-1-02(1). 

335-14-2-.1(4)(a)9. 

335-1 4-2-.04(2)(a). 

335-1 4-2-.4(6)(a)(b)(c). 

335-1 4-2-Appendlx  III,  VII. 

335-1 4-3-.03(5)(a){2),  (a)(3)(a)(4)(a)(5). 

335-14-5-.10(1). 

335-14-5-23(1  )(a)(b). 

335-1 4-5-.23(2)(a).(b),(c).(d). 

33S-14-6-23(5)(a-o). 

336-14-5-.23(4)(a).(b). 

335-1 4-5-.23(5)(a).(b).(c). 

335-14-5-23(6). 

335-14-6-.10{1). 

335-14-6-23(1).(a).(b)(2)(a),(b).(c).(d). 

335-1 4-6-23(3)(4)(a-n). 

335-1 4-6-23(5)(a-c). 

335-1 4-6-23(6)(c)2. 

335-1 4-8-.02(l3)(aH:). 


335-1 4-2-.01(3)(d)1. 

335-1 4-2-.03(1)(b). 
335-1 4-2-.04(2)(a). 


P 
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Federal  requirement 


FR  reference 


FR  promuiga- 
tiondate 


State  author ity 


Checklist  84: 

ToKicity  Ctiaracteristic;   Chlofoflourocart»n   Refrig- 
erants.        .' 
Checklist  86: 

Removal  of  Strontium  Sulfide  from  the  List  of  Haz- 
ardous Wastes;  Technicai  Amendment. 
Checklist  87: 

Organic  A»r  Emission  Standards  for  Process  Vents 
and  Equipment  Le^s;  Technical  Amendment. 


56  FR  5910  .. 
56  FR  7567  .. 
56  FR  19290 


2/1 3«1 
2/25/91 
4/26/91 


Checkfist  88: 

Adrrwistrative  Stay  for  K069  Listing  

Checklist  89: 

Reviswn  to  the  Petroteum  Refining  Primary  and 
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Alabama  is  not  authorized  to  operate 
*he  Federal  program  on  Indian  Lands. 
This  authority  remains  with  EPA  imless 
provided  otherwise  in  a  future  statute  or 
regulation. 

C.  Decision 

I  conclude  that  Alabama's  application 
for  these  program  revisions  meet  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Alabama  is  granted  final 
authorization  to  operate  its  hazardous 
.waste  program  as  revised. 

Alabama  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RO^A 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Alabama  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  taJce 
enforcement  actions  under  section  3008, 
3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.Q 
605(b)rl  hereby  certify  that  this 
authorization  wall  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Alabama's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information,  • 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authoritj:  This  twtice  is  issued  uDd«r  the 
authority  of  sections  2002(a),  3006  and 


7004(b)  of  the  Solid  Waste  Disposal  Act  as^, 

amended  (42  U.S.C  6912(a),  6926, 697*(b)). 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[PR  Doc.  94-1627  Filed  1-31-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  431 

[MB-06S-4Fq 
RIN  093&-AG63 

Medicaid  Program;  Freedom  of  Choice 
Waiver,  Conforming  Changes 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule 
amends  existing  Medicaid  regulations 
on  fi^edom  of  choice  waivers  granted 
under  section  1915(b)  of  the  Social 
Security  Act  (the  Act)  to  conform  them 
to  the  amendments  made  to  the  Act  by 
sections  4604  and  4742  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  This 
rule: 

•  Specifies  that  the  Secretary  may  not 
waive  the  requirement  that  the  State 
plan  provide  for  adjustments  in 
payment  for  inpatient  hospital  services 
furnished  to  infants  under  one  year  of 
age,  or  to  children  under  6  years  of  age 
who  receive  these  services  in 
disproportionate  share  hospitals. 

•  Extends  to  any  provider 
participating  under  a  section  1915(b)(4) 
waiver  the  same  prompt  payment    - 
standards  that  apply  to  all  other  health 
care  practitioners  furnishing  Medicaid 
services. 

This  rule  also  makes  technical 
changes  in  the  regulations  relating  to  a 
recipient's  fi:Be  choice  of  providers  of 
family  planning  services  and  cost- 
sharing  requirements  under  waivers.     '^ 
DATES:  Effective  Date:  This  interim  final 
rule  is  effective  on  March  3. 1994. 
Comment  Date:  Written  comments  will 
be  considered  if  v/e  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  pjn.  on  April  4, 1994. 
ADDRESSES:  Mail  comments  (original 
and  three  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Himian  Services,  Attention:  MB- 
068-IFC.  P.O.  Box  7518,  Bahimore.  MD 
21207-0518 

If  you  prefer,  you  may  deliver  your 
written  comments  (original  and  three 


copies)  to  one  of  the  following 

addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW..  Washington,  DC  20201,  or 
Room  132.  East  High  Rise  Building, 

6325  Security  Boulevard.  Baltimore, 

MD,  21207. 

Due  to  staffing  and  resource 
limitations,  we  carmot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  MB- 
068-IFC.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  beginning 
approximately  three  weeks  after 
publication  of  this  document,  in  room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue,  SW,  Washington 
DC,  on  Monday  through  Friday  of  each 
week  ft-om  8:30  a.m.  to  5  p.m.  (phone: 
202-690-7890). 

FOR  FURTki^R  INFORMATION  CONTACT: 
Carole  Benner.  (410)  966-4464 

SUPPLEMENTARY  INFORMATIOH: 

L  Background 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  provides  authority  for  the 
States  to  operate  Medicaid  programs  to 
provide  medical  assistance  to  needy 
individuals.  States  with  Medicaid 
programs  must  meet  State  plan 
requirements  specified  in  section  1902 
of  the  Act  to  qualify  for  Federal 
financial  participation  (FFP).  The  costs 
of  both  administration  and  health  care 
services  furnished  under  approved  State 
Medicaid  plans  qualify  for  FFP. 

Under  section  1915(d)  of  the  Act,  a 
State  may  request  the  Secretary  to  waive 
certain  State  plan  requirements  of 
section  1902  of  the  Act,  if  the  Secretary 
finds  such  waivers  to  be  cost  effective, 
efficient,  and  consistent  with  Medicaid 
program  objectives.  The  waivers  permit 
a  State,  under  its  Medicaid  program,  to 
restrict  a  recipient's  fi"ee  choice  of 
provider  by: 

•  Implementing  a  case  management 
system  or  a  specialty  physician  services 
arrangement  that  restricts  the  provider 
from  or  through  whom  the  recipients 
can  obtain  primary  care  services  (other 
than  emergency  services),  so  long  as  the 
restriction  does  not  substantially  impair 
access  to  services  of  adequate  quality; 

•  Allowing  a  locality  to  act  as  a 
central  broi^r  in  assisting  beneficiaries 
in  selecting  among  competing  health 
care  plans; 

•  Sharing  with  recipients  any  cost 
savings  (through  provision  of  additional 
health  services)  resulting  from  the  use 

by  a  recipient  of  more  cost  effective        ^ 
medical  care  service  arrangements;  and 

•  Restricting  the  provider  from  or 
through  whom  the  recipient  can  receive 
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services  (other  than  emergency  services) 
to  providers  or  practitioners  who 
comply  with  State  plan  payment, 
quality,  efficiency,  and  utilization 
standards  so  long  as  this  restriction  does 
not  discriminate  among  classes  of 
providers  on  grounds  uru^lated  to  their 
demonstrated  effectiveness  and 
efficiency  in  providing  those  services. 
(This  provision  has  been  expanded  to 
provide  for  timely  payment  to 
providers,  as  explained  later  in  this 
preamble.)         v^  -^ 

No  section  IQlSfH^vaivermay  ^ 
restrict  the  choice  of  areftipient  in 
receiving  family  planning  services. 

Congress  has  prohibited  the  Secretary 
from  granting,  under  section  1915(b), 
waivers  of  certain  State  plan 
requirements  through  amendments 
made  by  sections  4604  and  4742  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  '90).  Public  Law  101-508. 
Section  4604(c)  of  OBRA  '90  amended 
section  1915Cb)  of  the  Act  to  prohibit 
waiver  of  the  requirement  that  the  State 
plan  provide  for  adjustments  in 
payment  for  inpatient  hospital  ser\'ices 
furnished  to  infants  who  have  not 
attained  one  year  of  age  or  to  children 
who  have  not  attained  6  years  of  age  and 
who  receive  these  services  in 
disproportionate  share  hospitals. 
Section  4742(a)  of  OBRA  "90  amended 
section  1915(b)(4)  of  the  Act  to  specify 
that  the  same  prompt  payment 
requirements  that  apply  to  health  care 
practitioners  under  Medicaid  under 
section  1902(a)(37)(A)  must  be  extended 
to  any  type  of  provider  who  participates 
in  the  Medicaid  program  under  a 
section  1915(b)(4)  freedom  of  choice 
waiver. 

II.  Discussion  of  Legislative  Changes 
and  Provisions  of  Regulations 

A.  Medicaid  Payments  for  Services 
Provided  in  Disproportionate  Share 
Hospitals 

Section  4604  (a)  and  (b)  of  OBRA  '90 
amended  section  1902  of  the  Act  by 
adding  sections  1902(a)(55)  and  1902{s). 
Section  1902(a)(55)  specifies  that  a  State 
Medicaid  plan  must  provide,  in 
accordance  with  section  1902(s).  for 
adjustments  in  payments  for  certain 
inpatient  hospital  services.  Section 
1902(s)  specifies  that  a  State  plan  must 
provide  that  payments  to  hospitals  for 
inpatient  hospital  services  furnished  to 
infants  who  have  not  attained  age  one 
and  to  children  who  have  not  attained 
age  six  and  who  receive  these  services 
in  disproportionate  share  hospitals  must 
provide  outlier  adjustments  for 
inpatient  hospital  services  involving 
exceptionally  high  costs,  or 
exceptionally  long  lengths  of  stay,  if 


payment  is  made  on  a  prospective  basis 
(whether  per  diem,  per  case,  or 
otherwise).  Also,  section  1902(s) 
provides  that  these  payments  must  not 
be  limited  by  (1)  the  imposition  of  day 
limits  with  respect  to  delivery  of  these 
services  to  the  specified  individuals; 
and  (2)  the  imposition  of  dollar  limits 
(other  than  limits  resulting  from  the 
outlier  adjustments  specified  above) 
with  respect  to  the  delivery  of  these 
services  to  infants  who  have  not 
attained  their  first  birthday  (or  in  the 
case  of  an  infant  who  is  an  inpatient  on 
his  first  birthday,  until  the  infant  is 
discharged). 

Section  4604(c)  of  OBRA  '90  amended 
section  1915(b)  of  the  Act  to  specifically 
prohibit  any  waiver  of  the  section 
1902(s)  requirements.  Section  4604 
became  effective  with  respect  to 
payments  for  calendar  quarters 
begirming  on  or  after  July  1 .  1991 , 
without  regard  to  whether  or  not  final 
regulations  to  carry  out  the  amendments 
have  been  promulgated  by  that  date. 
However,  if  a  State  requires  State 
legislation  to  meet  the  requirements,  the 
StatejM^ill  not  be  held  out  of  compliance 
with  the  requirement  before  the  first  day 
of  the  calendar  quarter  beginning  after 
the  close  of  the  first  regular  session  of 
the  State  legislature  that  begins  after 
Novembers.  1990. 

This  interim  final  rule  amends 
§  431.55  of  the  Medicaid  regulations  by 
adding  a  new  paragraph  (b)(5)  that 
prohibits  the  waiver  of  the  section 
1902(s)  requirements  of  the  Act  imder 
section  1915(b)  waivers. 

B.  Timely  Payment  of  Claims  to  Health 
Care  Pro\iders 

Under  section  1902(a)(37)  of  the  Act. 
as  interpreted  under  §  447.45  of  the 
Medicaid  regulations,  a  State's  Medicaid 
plan  must  require  the  following  prompt 
payment  standards  with  regard  to  the 
payment  of  Medicaid  claims  made  by 
health  care  practitioners  in  individual 
or  group  practice,  or  in  shared  health 
facilities: 

•  Claims  can  be  submitted  no  later 
than  12  months  fi-om  the  date  of  service. 

•  The  agency  must  pay  90  percent  of 
all  clean  claims  within  30  days  of  the 
receipt  of  the  claim  unless  a  waiver  is 
granted  for  good  faith  effort  to  comply. 

•  The  agency  must  pay  99  percent  of 
all  clean  claims  within  90  days  of 
receipt  of  the  claim  unless  a  waiver  is 
granted  for  good  faith  effort  to  comply. 

•  The  agency  must  pay  all  other 
claims  within  12  months  of  receipt  of 
the  claim.  This  limitation  does  not 
apply  to  retroactive  adjustments  to 
providers  who  are  paid  under  a 
retrospective  payment  system;  to  claims 
filed  timely  under  Medicare;  to  claims 


of  providers  under  investigation  for 
fraud  or  abuse;  or  to  claims  for  which 
this  limitation  is  superseded  by  a  court 
order,  a  hearing  decision,  or  other 
corrective  action. 

Section  447.45  also  requires  that  the 
State  plan  contain  a  definition  of  a 
claim  to  be  used  in  meeting  the 
requirements  of  timely  claims 
payments;  specifies  the  conditions  for 
approving  waiver  requests;  and  requires 
that  the  State  agency  provide 
compliance  reports  and  documentation. 

Section  1902(a)(37)  of  the  Act  and 
§  447.45  do  not  apply  to  claims  from 
hospitals  and  other  institutions.  ^ 

Section  4742(a)  of  OBRA  '90  amended 
section  1915(b)(4)  of  the  Act  to  require 
timely  payment  of  claims  for  services 
provided  under  the  freedom  of  choice 
waivers.  This  provision  specifies  that 
each  State  must^eet  the  same  prompt 
payment  standards  for  providers  under 
a  section  1915(b)(4)  .waiver  that  are 
currently  required  for  payment  of  other 
health  care  practitioners  who  furnish 
services  under  Medicaid,  as  provided 
for  in  section  1902(a)(37)(A)  of  the  Act. 
Section  4742(a)  of  OBRA  '90  became 
effective  on  January  1. 1991. 

This  interim  final  rule  amends 
§431.55  of  the  Medicaid  regulations  by 
adding  a  new  paragraph  (0(4)  that 
requires  States  to  make  timely  payments 
to  any  provider  who  participates  in  a 
Medicaid  program  under  a  section 
1915(b)(4)  waiver  in  the  same  manner 
that  is  required  for  payment  to  other 
health  care  practitioners  furnishing 
Medicaid  services,  as  specified  in 
§447.45. 

III.  Technical  Changes 

A.  Freedom  of  Choice  of  Providers  of 
Family  Planning  Senices 

Section  1902(a)(23)  of  the  Act 
provides  that  Medicaid  recipients  may 
obtain  services  from  any  qualified 
provider  that  undertakes  to  provide 
services  to  them.  Under  section  1915(b) 
of  the  Act.  a  State  may  request  that  the 
Secretary  waive  the  freedom  of  choice  of 
provider  requirement  of  section 
1902(a)(23)  in  certain  specified 
circumstances,  but  the  law  prohibits  any 
restriction  on  a  recipient's  choice  of  a 
provider  of  family  planning  services. 

One  of  the  circumstances  for  waiving 
the  section  1902(a)(23)  freedom  of 
choice  requirement  is  to  allow  the  State 
to  implement  primary  care  case 
management  systems  (PCCMs)  or 
specialty  physician  services 
arrangements,  under  which  the  State 
may  restrict  the  provider  through  whom 
a  recipient  can  receive  medical  care 
services.  Under  a  PCCM,  the  State  must 
assure  that  a  specific  person  or  agency 
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will  be  responsible  for  locating, 
coordinating,  and  raonitocing  all 
primary  and  other  medical  services  on 
behalf  of  recipients  involved  in  the 
program.  A  specialty  services 
arrangement  allows  the  State  to  restrict 
recipients  of  specialty  services  to 
designated  providers  even  in  the 
absence  of  a  PCCM,  for  example, 
restricting  recipients  in  need  of 
maternity  related  services  to  specific 
clinics.  Emergency  services  and  family 
planning  services  may  not  be  restricted 
under  these  waivers,  nor  may  the  waiver 
substantially  impair  a  recipient's  access 
to  services  of  adequate  quality. 

Section  431.51(b)(1)  of  the  existing 
regulations  specifies  that  a  recipient  has 
a  freedom  of  choice  of  providers,  wi\h 
certain  allowed  exGjsptions  (one  oT"'*^ 
which  is  under  a  section  1915(b) 
waiver).  Section  431.51(b)(2)  of  the 
existing  regulations  specifically  states 
that  a  State  plan  must  provide  that  a 
recipient  enrolled  in  a  primary  care  case 
management  system,  an  HMO,  or  other 
similar  entity  wall  not  be  restricted  in 
freedom  of  choice  of  providers  of  family 
planning  services.  However,  the  existing 
regulations  at  §431. 55(b)  that  set  forth 
the  general  requirements  for  waivers 
under  section  1915(b),  including 
waivers  relating  to  implementing  case 
management  systems  (§  431.55(c)),  do 
not  specifically  reference  the  prohibited 
restriction  of  a  recipient's  freedom  of 
choice  of  providers  of  family  plaruiing 
services.  We  believe  this  reference 
oversight  may  result  in  some 
misunderstanding  if  §431.55  is  read 
alone  and  not  in  the  context  of  the 
complete  subpart  which  contains  both 
§§431.51  and  431.55.  Therefore  we  are 
revising  §  431.55(b)  by  adding  a  new 
paragraph  (b)(2)(iv)  to  clarify  that  the 
prohibition  against  hmiting  a  recipient's 
freedom  of  choice  of  family  planning 
services  applies  to  all  section  1915(b) 
waivers  (including  waivers  relating  to 
case  management  systems). 

B.  Waivfr  of  Cost-Sharing  Requirements 

For  organizational  purposes,  we  are 
separating  the  provisions  on  waiver  of 
cost-sharing  requirements  that  appear 
under  the  existing  paragraph  (g)  of 
§  431.55  from  other  requirements  and 
establishing  them  as  a  ijew  §  431.57, 
with  some  minor  editorial  changes.  We 
have  made  conforming  changes  in 
paragraph  (a)  of  §  431.55  to  reflect  this 
transfer. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  for  a  regulation  in 
the  Federal  Register  to  provide  a  period 
for  public  comment. 


Section  4207(j)  of  OBRA  '90  permits 
the  Secretary  to  issue  interim  final 
regulations  in  order  to  implement  the 
provisions  of  that  aG.  Therefore,  we  are 
dispensing  with  prior  notice  and 
comment  rulemaking  in  this  case  and  -^ 
promulgating  this  rule  on  an  interim 
final  basis.  However,  we  are  providing 
a  60-day  period  for  public  comment  on 
the  interim  final  rule  as  indicated  at  the 
beginning  of  this  preamble. 

V.  Response  to  Comments 

Because  of  the  large  volume  of 
correspondence  we  normally  receive  on 
an  interim  final  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  DATES 
section  of  this  preamble,  and  if  we 
proceed  with  the  final  rule,  we  will 
respond  to  the  comments  in  the  final 
rule.  ^ 

VI.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  FlexibiUty  Act 
(RFA)  (5  U.S.C.  601  through  612)  urijess 
the  Secretary  certifies  that  a  rule  would 
not  have  a  significant  economic  impacj 
on  a  substantial  number  of  small  v_X 
entities.  For  purposes  of  the  RFA,  States 
are  not  considered  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
interim  final  rule  that  may  have  a 
significant  effect  on  the  operationsof  a 
substantial  number  of  smali  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  are  not  preparing  a  rural 
hospital  impact  statement  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  interim  final  rule  would  not 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

VII.  Collection  of  Information 
Requirements 

This  final  rule  contains  no 
information  collection  requirements. 
Consequently,  this  rule  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  at  seq.). 


List  of  Subjects  in  42  CFR  Part  431 

Grant  programs-health.  Health 
facilities,  Medicaid.  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  part  431  is  amended  as 
follows: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act.  (42  U.S.C  1302). 

2.  In  §431.55,  paragraph  (a)  is  revised, 
paragraph  (b)(2)  is  revised,  a  new 
paragraph  (b)(5)  is  added,  a  new 
paragraph  (f)(4)  is  added,  and  paragraph 
(g)  is  removed  to  read  as  follows: 

§431.55    Waiver  of  other  Medicaid 
requirements. 

(a)  Statutory  basis.  Section  1915(b)  of 
the  Act  authorizes  the  Secretary  to 
waive  most  requirements  of  section 
1902  of  the  Act  to  the  extent  he  or  she 
finds  proposed  improvements  or 
specified  practices  in  the  provision  of 
services  under  Medicaid  to  be  cost 
effective,  efficient,  and  consistent  with 
the  objectives  of  the  Medicaid  program. 
Sections  1915  (f)  and  (h)  prescribe  how 
such  waivers  are  to  be  approved, 
continued,  monitored,  and  terminated. 

(b)  General  requirements. 
•     .   •        •        •        • 

(2)  In  applyinjg  for  a  waiver  to 
implement  an  a^provable  project  under 
paragraph  (c),  (d),  (e),  or  (f)  of  this 
section,  a  Medicaid  agency  must 
document  in  the  waiver  request  and 
maintain  data  regarding: 

(i)  The  cost-effectiveness  of  the 
project; 

(ii)  The  effect  of  the  project  on  the 
accessibility  and  quality  of  services; 

(iii)  The  anticipated  impact  of  the 
project  on  the  State's  Medicaid  program 
and; 

(iv)  Assurances  that  the  restrictions 
on  free  choice  of  providers  do  not  apply 
to  family  planning  services. 

t 

(5)  The  requirements  of  section 
1902(s)  of  the  Act,  with  regard  to 
adjustments  in  payments  for  inpatient 
hospital  services  furnished  to  infants 
who  have  not  attained  age  1  and  to 
children  who  have  not  attained  age  6 
and  who  receive  these  services  in 
disproportionate  share  hospitals,  may 
not  be  waived  under  a  sectip»4,915(b) 
waiver. 


(f)  Reatriction  of  freedom  of  choice. 


(4)  The  agency  must  make  payments 
to  providers  furnishing  services  under  a 


I 
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freedom  of  choice  waiver  under  this 
paragraph  (f)  in  accordance  with  the 
timely  claims  payment  standards 
specified  in  §  447.45  of  this  chapter  for 
health  care  practitioners  participating  in 
the  Medicaid  program. 

3.  A  new  §431.57  is  added  to  read  as 
follows: 

§431.57    Waiver  of  cost-sharing 
requirements. 

(a)  Sections  1916(a)(3)  and  1916(b)(3) 
of  the  Act  sp)eciJy  the  circumstances 
under  which  the  Secretary  is  authorized 
to  waive  the  requirement  that  cost- 
sharing  amounts  be  nominal. 

(b)  For  nonemergency  services 
furnished  in  a  hospital  emergency  room, 
the  Secretary  may  by  waiver  permit  a 
State  to  impose  Jf  copayment  of  up  to 


double  the  "nominal"  copayment 

amounts  determined  under 

§  447.54(a)(3)  of  this  subchapter. 

(c)  Nonemergency  services  are 
services  that  do  not  meet  the  definition 
of  emergency  services  at  §  447.53(b)(4) 
of  this  subchapter. 

(d)  In  order  for  a  waiver  to  be 
approved  under  this  section,  the  State 
must  establish  to  the  satisfaction  of 
HCFA  that  alternative  sources  of 
nonemergency,  outpatient  services  are 
available  and  accessible  to  recipients. 

(e)  Although,  in  accordance  with 

§  431.55(b)(3)  of  this  part,  a  waiver  will 
generally  be  granted  for  a  2-year 
duration,  HCFA  will  reevaluate  waivers 
approved  under  this  section  if  the  State 
increases  the  nominal  copayment 


amounts  in  effect  when  the  waiver  was 
approved. 

(f)  A  waiver  approved  under  this 
section  cannot  apply  to  services 
furnished  before  the  waiver  was 
granted. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  August  5. 1993. 
Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  2, 1993. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  94-2115  Filed  1-31-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  316 

RIN3206-AF55 

Temporary  and  Excepted  Service 
Employment 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revise 
its  regulations  governing  use  of 
temporary  appointments  (i.e., 
appointments  limited  to  1  year  or  less) 
to  set  a  uniform  service  limit  for  such 
appointments  in  both  the  competitive 
and  the  excepted  service  at  1  year  with 
no  more  than  one  1-year  extension. 
DATES:  Comments  must  be  received  on 
before  April  4,  1994. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry, 
Office  of  Personnel  Management,  room 
6F08. 1900  E  Street,  isJW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer,  (202)  606-0960,  or  fax 
(202) 606-2329. 

SUPPl^MENTARY  INFORMATION:  These 
proposed  regulations  deal  only  with  the 
time  limits  applicable  to  nonpermanent 
appointments.  The  proposed  changes 
would  establish  safeguards  in  regulation 
to  ensure  that  temporary  appointments, 
under  which  employees  receive  no 
benefits,  are  used  to  meet  truly  short- 
term  hiring  needs.  The  2-year  service 
limit  parallels  the  limit  for  such 
appointments  recommended  by  the 
National  Performance  Review. 

The  report  of  the  National 
Performance  Review  also  recommended 
comprehensive  restructuring  of  the  total 
appointment  system.  The  National 
Partnership  Council  is  developing 
legislation  consistent  with  the  National 
Performance  Review's  recommendations 
for  creation  of  a  more  flexible  and 
responsive  hiring  system.  However. 


implementation  of  a  new  system  wM 
require  additional  time.  In  the 
meantime,  changes  to  the  cxurent 
system  are  needed  to  address  concerns 
about  inappropriate  use  of  temporary 
appointments. 

To  fill  jobs  that  are  likely  to  be 
affected  by  base  closings,  realignment, 
automation  and  streamlining  of  work 

Erocesses,  or  similar  situations,  OPM 
as  authorized  use  of  temporary 
appointments  whenever  continued 
funding,  ceiling,  or  workload  levels  are 
uncertain.  Agencies  may  extend  those 
appointments,  in  1-year  increments,  up 
to  a  total  of  4  years.  However,  the  4-year 
maximum  service  limit  has  blurred  the 
distinction  between  temporary  and 
continuing  employment  and  has  created 
some  new  concerns. 

Since  the  current  4-year  limit  applies 
to  the  position  rather  than  to  the 
appointee,  some  employees  serve  in 
several  different  temporary  positions, 
thereby  accumulating  many  years  of 
temporary  service.  Those  employees 
have  expressed  concern  that  they  are 
denied  within-grade  pay  increases, 
fringe  benefits,  and  job  security  afforded 
to  permanent  employees  in  similar  jobs. 
W«  believe  that  the  compensation- 
related  concerns  are  often  justified. 

To  respond  to  legitimate  concerns, 
OPM  proposes  to  establish  the  new  time 
limits  for  temporary  appointments.  The 
proposed  changes  would  restrict  an 
agency's  ability  to  use  successive 
temporary  appointments  to  meet  the 
same  employment  need.  They  would 
not,  however,  restrict  an  individual's 
eligibility  to  apply  for  successive 
temporary  appointments  to  different 
jobs  or  agencies. 

Competitive  Service 

Temporary  appointments  in  the 
competitive  service  would  be  limited  to 
a  maximum  of  1  year,  with  no  more 
than  one  1-year  extension  at  the 
agency's  discretion.  Additional 
extensions  would  be  permitted,  with, 
prior  OPM  approval,  only  when 
necessary  during  base  closings,  major 
reorganizations,  or  in  other  rare  and 
unusual  circumstances.  When  an 
organization  has  more  than  one  position 
involving  the  same  basic  duties  in  the 
same  local  commuting  area,  an 
appointment  to  any  of  those  positions 
would  be  considered  as  an  extension  of 
the  original  appointment.  Similarly,  an 
appointment  to  a  successor  position 
(i.e.,  one  that  replaced  and  absorbed  the 


work  of  the  original  position)  would  be 
defined  as  an  extension,  regardless  of 
any  change  in  grade,  organizational 
location,  etc. 

Agencies  would  be  prohibited  from 
making  a  new  temporary  appointment 
to  a  position  (or  Us  successor)  if  that 
position  had  previously  been  filled  by 
temporary  appointment(s)  for  an 
aggregate  of  2  years  within  the 
preceding  3-year  period.  Each 
temporary  appointment  would  require 
supervisory  certification  that  the 
employment  need  it  truly  temporary 
with  the  reasons  specified  and  that  the 
appointment  meets  the  regulatory  time 
limits. 

The  proposed  time  limits  would  not 
apply  to  positions  involving  less  than  6 
months  of  intermittent  or  seasonal  work 
each  year.  "Work"  for  this  purpose 
means  time  in  pay  status,  not  calendar 
time.  Generally,  employees  who  work 
less  than  6  months  a  year  receive  no 
benefits.  Agencies'  needs  for  such 
supplemental  staff  may  fluctuate  from 
year  to  year.  Consequently,  the 
proposed  regulations  would  permit 
agencies  to  hire  intermittent  or  seasonal 
workers  on  temporary  appointments, 
with  no  limit  on  the  number  of 
extensions  or  noncompetitive 
reappointments,  as  long  as  the 
employees  were  paid  for  less  than  1,040 
hours  each  year. 

To  facilitate  transition  to  the  revised 
appointment  limitsTOPM  would 
authorize  a  one-time  use  of  term 
appointments  outside  the  register  to 
permit  agencies  to  convert  competitive 
service  temporary  employees  in 

f>ositions  that  no  longer  meet  the  time 
imits  for  temporary  appointment,  but 
that  are  appropriate  for  filling  under 
term  appointments.  The  proposed 
regulations  would  also  permit 
noncompetitive  conversion  from 
temporary  to  term  appointment 
whenever  OPM  or  an  agency  maintains 
a  register  and. an  employee  comes 
within  reach  for  permanent 
appointment  from  that  register  while 
servingin  the  position  under  temporary 
appointment.  (Sucli  authority  already 
exists  for  conversion  to  permanent 
appointments.) 

Excepted  Service 

Time  limits  for  temporary 
appointments  (i.e.,  appointments  with 
time  limits  of  1  year  or  less)  in  the 
excepted  service  would  generally  be  the 
same  as  in  the  competitive  service. 
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However,  the  2-year  service  limit  would 
not  apply  to  appointments  in 
internship,  fellowship,  residency,  or 
student  programs  established  primarily 
to  qualify  the  employees  for  a 
professional  occupation,  or  to  further 
their  education.  Student  and  Stay-in- 
School  appointments  under  5  CFR 
213.3102(P).  (q).  (v).  (w),  and  (jjl,  or 
successor  authorities,  and  comparable 
single-agency  authorities  could  continue 
to  be  made  and  extended  as  currently 
provided  in  those  authorities.  (0PM 
plans  to  propose  regulations  to  revise 
and  consolidate  the  student  appointing 
authorities  in  5  CFR  part  213).  In 
addition,  the  restriction  on  refilfing 
positions  by  temporary  appointment 
would  not  apply  to  appointments  under 
those  programs  or  under  programs 
established  to  provide  for  systematic 
exchange  between  a  Federal  agency  and 
nonfederal  organizations. 

The  proposed  regulations  in  5  CFR 
part  213  also  include  editorial  changes 
to  clarify  the  relationship  of 
employment  conditions  to  edibility 
requirements  and  to  eliminate  obsolete 
references  to  delegation  agreements 
covering  authority  to  establish  Schedule 
C  exceptions.  No  such  agreements  have 
existed  since  1981,  and  OPM  does  not 
expect  to  establish  such  agreements  in 
the  future. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

List  of  Subjects 

5  CFR  Part  213 

Government  employees.  Reporting 
and  recordkeeping  requirements. 

5  CFR  Part  316  ^ 

Government  employees. 

U.S.  Office  of  Personnel  Management. 
James  B.  King, 

Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  parts  213  and  316  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Aatfaority:  5  U.S.C  330t  and  3302.  E.O. 
10577.  3  CFR  1954-1958  Comp.,  p.  218; 


section  213.101  also  issued  under  5  U.S.C. 
2103;  section  213.3102  also  issued  under  5 
U.S.C  3301,  3302,  3307.  8337(h).  and  8457; 
E.O.  12364,  47  FR  22931.  3  CFR  1982  Comp.. 
p.  185. 

2.  Section  213.102  is  revised  to  read 
as  follows: 

$213,102    Identlftcalion  of  positions  in 
Schedule  A,  B,  or  C. 

(a)  The  Office  of  Personnel 
Management  will  decide  whether  the 
duties  and  requirements  of  any 
particular  position  justify  exception 
from  the  competitive  service.  Upon 
favorable  determination,  OPM  will 
authorize  the  position  to  be  filled  by 
excepted  appointment  under  Schedule 
A.  B.  or  C.  Unless  otherwise  specified  in 
a  particular  appointing  authority,  an 
agency  may  make  Schedule  A,  B,  or  C 
appointments  on  either  a  permanent  or 
nonpermanent  basis,  with  any 
appropriate  work  schedule  (i.e..  full- 
time,  part-time,  seasonal,  on-call,  or 
intermittent). 

(b)  When  OPM  establishes  eligibility 
requirements  (e.g.,  residence,  family 
income)  for  appointment  under 
particular  Schedule  A  ^r  B  exceptions, 
an  individual's  eligibility  for 
appointment  must  be  determined  before 
appointment  and  without  regard  to  any 
conditions  that  will  result  from  the 
appointment 

3.  A  new  section  213.104  is  added  to 
read  as  follows: 

S  213.104    Special  provisions  for 
temporary,  Intermittent,  or  seasonaf 
appointments  In  Scttedule  A,  B,  or  C. 

(a)  When  OPM  specifies  that 
appointments  under  a  particular 
Schedule  A.  B,  or  C  authority  must  be 
temporary,  intermittent,  or  seasonal,  or 
when  agencies  elect  to  make  temporary, 
intermittent,  or  seasonal  appointments 
in  Schedule  A,  B,  or  C,  those  terms  have 
the  following  meanings: 

(1)  Temporary  appointments,  imless 
otherwise  specified  in  a  particular 
Schedule  A.  B,  or  C  exception,  are  made 
for  a  specified  period  not  to  exceed  1 
year  and  are  subject  to  the  time  limits 
in  paragraph  (b)  of  this  section. 

(2)  Intermittent  positions  are  positions 
in  which  work  recurs  at  sporadic  or 
irregular  intervals  so  that  an  employee's 
tour  of  duty  cannot  be  scheduled  in 
advance  of  the  administrative 
workweek. 

(3)  Seasonal' positions  involve 
annually  recurring  periods  of 
employment  lasting  less  than  12  months 
each  year. 

(b)  Temporary  appointments,  as 
defined  in  paragraph  (a)(1)  of  this 
section,  are  subject  to  the  following 
limits: 


(1)  Service  limits.  Agencies  may  make 
temporary  appointments  for  a  period 
not  to  exceed  1  year,  unless  the 
applicable  Schedule  A,  B,  or  C  authority 
specifies  a  shorter  period.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  agencies  may  extend  temporary 
appointments  for  no  more  than  1 
additional  year.  Appointment  to  a 
successor  position  (i.e.,  a  position  that 
replaces  and  absorbs  the  original 
position)  is  considered  to  be  an 
extension  of  the  original  appointment. 
Appointment  to  a  position  involving  the 
same  basic  duties,  in  the  same  major 
subdivision  of  the  agency,  and  in  the 
same  local  commuting  area  is  also 
considered  to  be  an  extension  of  the 
original  appointment. 

(2)  Restrictions  on  refilling  positions 
under  temporary  appointments.  Except 
as  provideid  in  paragraph  (b)(3)  of  this 
section,  an  agency  may  not  fill  any 
position  (or  its  successor)  by  a 
temporary  appointment  in  Schedule  A, 
B,  or  C  if  that  position  had  previously 
been  filled  by  temporary  appointment(s) 
in  either  the  competitive  or  excepted 
service  for  an  aggregate  of  2  years  within 
the  preceding  3-year  period.  This 
limitation  does  not  apply  to  programs 
established  to  provide  for  systematic 
exchange  between  a  Federal  agency  and 
nonfederal  organizations. 

(3)  Exceptions  to  the  general  limits. 
The  service  limits  and  restrictions  on 
refilling  positions  set  out  in  this  section 
do  not  apply  when: 

(i)  Positions  involve  intermittent  or 
seasonal  work,  and  eraplojTneht  in  the 
same  or  a  successor  position  under  bne 
or  more  appointing  authorities  totals 
less  than  6  months  (1,040  hours), 
excluding  overtime,  in  a  service  year. 
The  service  year  is  the  calendar  year 
that  begins  on  the  date  of  the 
employee's  initial  appointment  in  the 
agency.  Should  employment  in  a 
position  filled  under  this  exception  total 
6  months  or  more  in  any  service  year, 
the  general  limits  set  out  in  this  section 
will  apply  to  subsequent  extensien  or 
reappointment. 

(li)  Positions  are  filled  under  an 
authority  established  for  the  purpose  of 
enabling  the  appointees  to  continue  or 
enhance  their  education,  or  to  meet 
academic  or  professional  qualification 
requirements.  Such  authorities  include 
those  set  out  in  paragraphs  (p),  (q),  (v), 
(w),  and  (jj)  of  §  213.3102  and 
authorities  granted  to  individual 
agencies  for  use  in  connection  with 
internship,  fellowship,  residency,  or 
student  programs. 

(iii)  OPM  approves  extension  of 
specific  temporary  appointments 
beyond  2  years  when  necessitated  by 
major  reorganizations  or  base  closings  or 
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other  rare  and  unusual  circumstances. 
Requests  for  such  extensions  must  be 
made  by  an  official  at  the  headquarters 
level  of  the  Department  or  agency. 

PART  316— TEMPORARY  AND  TERM 
EMPLOYMENT 

4.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  5  U.S.C  3301.  3302.  and  E.O. 
10577  (3  CFR  1954-1958  Comp.,  p.  218); 
section  316.302  also  issued  under  5  U.S.C. 
3304(c).  38  U.S.C.  2014.  and  E.O.  12362,  as 
revised  by  E.O.  12585;  section  316.402  also 
issued  under  5  U.S.C.  3304(c)  and  3312.  22 
U.S.C.  2506  (93  Stat.  371),  E.O.  12137.  38 
U.S.Q  2014,  and  E.O.  12362,  as  revised  by 
E.O.  12585  and  E.O.  12721. 

5.  In  section  316.302,  paragraph  (c)(3) 
is  revised  to  read  as  follows: 

§  31 6.302    Selection  of  term  employees. 

***** 

(3)  A  person  eligible  for  career  or 
career-conditional  appointment  under 
§§315.601.  315.605.  315.606.  315.608. 
315.609.  or  315.703  of  this  chapter; 

6.  Section  316.401  is  revised  to  read 
as  follows: 

S  31 6.401    Purpose  and  duration. 

(a)  Appropriate  use.  An  agency  may 
make  a  temporary  limited 
appointment —     • 

(1)  To  fill  a  short-term  position  (i.e., 
one  that  is  not  expected  to  last  longer 
than  1  year); 

(2)  To  meet  an  employment  need  that 
is  scheduled  to  be  terminated  within  the 
timeframe  set  out  in  paragraph  (b)  of 
this  section  for  such  reasons  as 
abolishment,  reorganization,  or 
contracting  of  the  function,  anticipated 
reduction  in  funding,  or  completion  of 

a  specific  project  or  peak  workload;  or 

(3)  To  fill  positions  on  a  temporary 
basis  when  the  positions  are  expected  to 
be  needed  for  placement  or  permanent 
employees  who  would  otherwise  be 
displaced  from  other  parts  of  the 
organization. 

(b)  Certification  of  appropriate  use. 
The  supervisor  of  each  position  filled  by 
temporary  appointment  must  certify 
that  the  employment  need  is  truly 
temporary  and  that  the  proposed 
appointment  meets  the  regulatory  time 
limits.  The  reason(s)  for  making  a 
temporary  limited  appointment  must  be 
stated  on  the  form  documenting  each 
such  appointment. 

(c)  Time  limits — general.  (1)  An 
agency  may  make  a  temporary 
appointment  for  a  specified  period  not 
to  exceed  1  year.  The  appointment  may 
be  extended  up  to  a  maximum  of  1 
additional  year.  Appointment  to  a     ■ 


successor  position  (i.e..  to  a  position 
that  replaces  and  absorbs  the  position  to 
which  an  individual  was  originally 
appointed)  is  considered  to  be  an 
extension  of  the  original  appointment. 
Appointment  to  a  position  involving  the 
same  basic  duties  and  in  the  same  major 
subdivision  of  the  agency  and  same 
local  commuting  area  as  the  original 
appointment  is  also  considered  to  be  an 
extension  of  the  original  appointment. 

(2)  An  agency  may  not  fill  a  position 
by  temporary  appointment  if  that 
position  has  previously  been  filled  by 
temporary  appointment(s)  for  an 
aggregate  of  2  years  within  the 
preceding  3-year  period. 

(d)  Exceptions  to  general  time  limits. 
(1)  Agencies  may  make  and  extend 
temporary  appointments  to  positions 
involving  intermittent  or  seasonal  work 
without  regard  to  the  limits  in 
paragraph  (b)  of  this  section,  provided 
that: 

(i)  Appointments  and  extensions  are 
made  in  increments  of  1  year  or  less. 

(ii)  Employment  in  the  same  or  a 
successor  position  under  this  and  any 
other  appointing  authority  totals  less 
than  6  months  (1.040  hours),  excluding 
overtime,  in  a  service  year.  Should 
employment  in  a  position  filled  under 
this  exception  total  6  months  or  more  in 
any  service  year,  the  provisions  of 
paragraph  (b)  of  this  section  will  apply 
to  subsequent  extension  or 
reappointment. 

(2)  OPM  will  authorize  exceptions  to 
the  limits  set  out  in  paragraph  (b)  of  this 
section  only  when  necessitated  by  major 
reorganizations  or  base  closings  or  other 
unusual  circumstances.  Requests  for 
such  exceptions  must  be  submitted  by 
an  ofGcial  at  the  headquarters  levefcof 
the  Department  or  agency. 

6.  In  §  316.402.  the  heading  and 
paragraphs  (a)  and  (b)(3)  are  revised  to 
read  as  follows: 

§316.402    Procedures  for  making 
temporary  appointments. 

(a)  General  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  or  as 
specifically  authorized  by  OPM, 
temporary  limited  appointments  are 
made  by  selection  from  a  register.  OPM 
may  authorize  an  agency  to  make 
temporary  appointments  outside  a 
register,  in  accordance  with  the 
procedures  set  out  in  5  CFR  part  333, 
upon  determining  that  registers  covering 
the  positions  do  not  exist  or  are  likely 
to  be  inadequate  or  inappropriate  to 
meet  the  agency's  hiring  needs.  When 
authority  to  make  temporary 
appointments  outside  a  register  will 
apply  to  more  than  one  agency,  OPM 
will  provide  the  conditions  for  use  of 


the  authority  in  future  guidance  to 
agencies. 

(b)  •  •  • 

(3)  A  former  temporary  employee  of 
the  agency  who  was  originally 
appointed  from  a  register  or  under  the 
provisions  of  Part  333  of  this  chapter 
and  whose  service  meets  the  time  limits 
for  reappointment  set  out  in  §  316.401. 
*        •        •        •        • 

[FR  Doc.  94-1651  Filed  1-31-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Admlnistriation 

7  CFR  Part  1726 

Permitted  Contract  Modifications — 
Indemnification 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  regulations  by  adding  a  new 
subpart.  This  subpart  will  allow 
borrowers  to  alter  REA's  standard  forms 
of  electric  construction  contracts  by 
inserting  an  alternative  provision 
relating  to  indemnification  of  the  owner 
(borrower)  by  the  contractor.  Some 
borrowers  have  requested  approval  to 
incorporate  an  alternative 
indemnification  clause  in  certain 
contracts  that  they  feel  provides  them 
protection  in  addition  to  that  afforded 
by  the  existing  clause.  When  this 
proposed  rule  is  finalized,  borrowers 
may  use  the  alternative  indemnification 
provision  contained  in  this  provision. 
DATES:  Written  comments  must  be 
received  by  REA.  or  bear  a  postmark  or 
equivalent,  no  later  than  April  4, 1994. 
ADDRESSES:  Submit  written  comments 
to  Archie  W.  Cain.  Director.  Electric 
Staff  Division,  Rural  Electrification 
Administration,  Room  1246-S,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250-1500.  REA  requires  a  signed 
original  and  3  copies  of  all  comments  (7 
CFR  1700.30(e)).  Comments  will  be 
made  available  for  public  inspection  at 
room  2234  South  Building  between  8:30 
a.m.  and  5  p.m.  on  official  work  days  (7 
CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  J.  Gatchell.  Deputy  Director, 
Electric  Staff  Division,  Rural 
Electrification  Administration.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250-1500.  Telephone  (202)  720- 
1398. 
SUPPLEMENTARY  INFORMATION: 
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Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 

Regulatory  Flexibility  Act  Certification 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 

Information  Collection  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

National-Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

This  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
Number  10.850,  Rural  Electrification 
Loans  and  Loan  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington,  DC  20402.  Telephone  (202) 
720-3238. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
entitled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  loans  and  loan  guarantees  from 
coverage  under  this  order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule^ 

(2)  Have  any  retroactive  effect;  or 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 


Background 

REA  requires  as  a  tenet  of  its  loan 
agreement  with  borrowers  that 
borrowers  use  standard  contract  forms 
for  certain  construction,  material 
supply,  equipment  supply,  architectural 
services,  and  engineering  services 
contracts.  The  construction  contract 
forms  contain  a  standard 
indemnification  (also  called  "hold 
harmless")  clause  pursuant  to  which  the 
contractor  agrees  to  indemnify  the         ' 
owner  against  certain  risks.  Some 
borrowers  have  requested  approval  to 
incorporate  an  alternative 
indemnification  clause  in  certain 
contracts  that  they  feel  provides  them 
protection  in  addition  to  that  afforded 
by  the  existing  clause.  Some  contractors 
have  expressed  concern  about  the  extent 
of  their  potential  liability  under  such  a 
modified  indemnification  provision, 
particularly  for  certain  actions  of  the 
owner.  REA  has  determined  that  it  is  in 
the  Government's  and  the  borrowers' 
best  interest  to  have  a  reasonable  and 
balanced  indemnification  provision:  one 
that  provides  adequate  protection  for 
the  borrower  while  not  placing  an 
unreasonable  business  risk  on  the 
contractor.  An  indemnification 
provision  that  does  not  adequately 
protect  the  borrower  could  exp>ose  the 
borrower  to  liability  for  damages  which 
could  endanger  the  Government's  loan 
security.  An  indemnification  provision 
which  places  an  unreasonable  business 
risk  on  the  contractor  could  result  in 
qualified,  capable  contractors  declining 
to  bid  under  such  conditions,  which 
could  result  in  reduced  competition  and 
higher  costs.  It  could  even  result  in  the 
borrower  being  exposed  to  increased 
liability  if  only  financially  weak 
contractors  bid,  since  the  contractor 
may  be  financially  unable  to  meet  its 
indemnification  obligations.  REA  has 
also  determined  that  reasonable 
uniformity  in  the  borrowers'  contract 
language  is  necessary  for  the  orderly 
administration  of  the  program  and  gives 
REA,  the  borrowers,  and  the  contractors 
comfort  thQt  past  experience  with  the 
contract  language  will  continue  in  the 
future.  Therefore,  it  is  appropriate  to 
publish  an  alternative  indemnification 
clause  which  borrowers  may  use  in  lieu 
of  the  standard  indemnification  clause 
currently  required  in  REA  contract 
forms. 

REA  recognizes  that  indemnification 
and  insurance  are  related  issues.  REA 
considered  certain  additional  contractor 
insurance  requirements,  such  as 
requiring  the  borrower  and/or  the 
engineer  to  be  named  as  additional 
insured  and  requiring  "contractual 
liability"  insurance,  but  has  decided  to 


make  no  changes  in  the  contractor 
insurance  requirements  at  this  time. 
However,  comments  are  invited  on  this 
related  issue. 

Several  engineering  firms  have 
expressed  a  desire  to  include  the 
engineer  within  the  scope  of  the 
borrower's  indemnification  clause 
because  of  the  nature  of  the  relationship 
between  the  borrower  and  the  engineer. 
Since  the  engineer  is  an  entity 
independent  of  the  borrower  and  has  no 
direct  contractual  relationship  with  the 
contractor,  REA  has  determined  that  a 
clear  separation  should  be  maintained 
between  the  engineer  and  the 
contractor.  Therefore,  the  proposed 
indemnification  clause  does  not  extend 
to  the  engineer.  However,  comments  are 
invited  on  this  issue. 

List  of  Subjects  in  7  CFR  Part  1726 

Electric  power.  Loan  programs — 
energy.  Rural  areas. 

For  reasons  set  forth  in  the  preamble, 
REA  proposes  to  amend  7  CFR  part  1726 
as  follows: 

PART  172ft-ELECTRIC  SYSTEM 
CONSTRUCTION  POUCIES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  1726 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  ef  seq.;  7  U.S.C 
1921  etseq. 

2.  Subpart  H  of  part  1726  is  added  to 
read  as  follows: 

Subpart  H— Modiflcattons  to  REA  Standard 
Contract  Fonns 

Sec.  , 

1726.250—1726.255    IReserved] 
1726.256  Permitted  contract  modifications — 
indemnification. 

Sut)part  H— Modifications  to  REA 
Standard  Contract  Forms 

§§172«.250— 172«.255    [Reserved] 

§1726.256    Pennltted  contract 
modiflcaUona— 4mtemniflcatk>n. 

(a)  As  an  alternative  to  the 
indemnification  provision  required  in 
REA  standard  construction  contract 
forms,  the  borrower  may  insert  the 
following: 

"i.  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemnify,  and 
hold  harmless  Owner  and  Owner's  directors, 
officers,  and  employees  &om  all  claims, 
causes  of  action,  losses,  liabilities,  and 
expenses  (including  reasonable  attorney's 
fees)  for  personal  loss,  injury,  or  death  to 
persons  (including  but  not  limited  to 
Bidder's  employees)  and  loss,  damage  to  or 
destruction  of  Owner's  property  or  the 
property  of  any  other  person  or  entity 
(including  but  not  limited  to  Bidder's 
property)  in  any  manner  arising  out  of  or 
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connected  with  the  Contract,  or  the  materials 
or  equipment  supplied  or  services  performed 
by  Bidder,  its  subcontractors  and  suppliers  of 
any  tier.  But  nothing  herein  shall  be 
construed  as  making  Bidder  liable  for  any 
injury,  death,  loss,  damage,  or  destruction 
caused  by  the  sole  negligence  of  Owner. 

ii.  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemnify,  and 
hold  harmless  Owner  and  Owner's  directors, 
officers,  and  employees  ftx)m  all  liens  and 
claims  filed  or  asserted  against  Owner,  its 
directors,  officers,  and  employees,  or 
Owner's  property  or  facilities,  for  services 
performed  or  materials  or  equipment 
furnished  by  Bidder,  its  subcontractors  and 
suppliers  of  any  tier,  and  from  all  losses, 
demands,  and  causes  of  action  arising  out  of 
any  such  lien  or  claim.  Bidder  shall  promptly 
discharge  or  remove  any  such  lien  or  claim 
by  bonding,  payment,  or  otherwise  and  shall 
notify  Ownerpromptly  when  it  has  done  so. 
If  Bidder  does  not  cause  such  lien  or  claim 
to  be  discharged  or  released  by  payment, 
bonding,  or  otherwise.  Owner  shall  have  the~' 
right  (but  shall  not  be  obligatedfto  pay  all 
sums  necessary  to  obtain  any  such  discharge 
or  release  and  to  deduct  all  amounts  so  paid 
from  the  amount  due  Bidder. 

iii.  Bidder  shall  provide  to  Owner's 
satisfaction  evidence  of  Bidder's  ability  to 
comply  with  the  indemnification  provisions 
of  subparagraphs  i  and  ii  above,  which 
evidence  may  include  but  may  not  be  limited 
to  a  bond  or  liability  insurance  {xilicy 
obtained  for  this  purpose  through  a  licensed 
surety  or  insurance  comfwny." 


'      Form 

TitiA 

Designated 

Na 

Section 

790 

Distribution  line 

Article  IV,  Sec- 

Extension Con- 

tion 1  (f) 

struction  Con- 

tract (laba& 

materials). 

792  

Dtstritxjtton  Ljne 

Article  IV,  Sec- 

Extension Con- 

tion 1  (f) 

struction  Con- 

tract (labor  only). 

^,  830  

Electric  System 

Article  IV.  Sec- 

■ 

Construction 

tion  1  (f) 

Contract  (labor 

&  material). 

831  

Electric  Trans- 

Article IV.  Sec- 

. 

mission  Con- 

tion 1  (f) 

struction  Con- 

tract  Oatxx  & 

material). 

(b)  If  the  alternative  in  paragraph  (a) 
of  this  section  is  chosen  by  the 
borrower,  the  language  of  paragraph  (a) 
of  this  section  would  be  inserted  in  lieu 
of  the  last  sentence  of  the  section 
indicated  in  the  following  REA  standard 
construction  contract  forms: 


Form 

TitlA 

Designated 

No. 

Section 

200  ..... 

Constructkxi  Con- 

Article IV.  Sec- 

tract— Generat- 

tion 1  (c) 

ing. 

201  

Right-of-Way 

Article  IV.  Sec- 

Clearing Con- 

tion 1  (e) 

tract 

203  ..-. 

Transmission  Sys- 

Article IV.  Sec- 

tem Rigtit-of- 

tion  1  (f) 

Way  Clearing 

Contract 

257  - 

Contract  to  Con- 

Article IV.  Sec- 

struct Buildings. 

tion  1  (b) 

764  „. 

Sut36tation  and 

Article  IV.  Sec- 

Switching Sta- 

tion 1  (0 

tion  Erection 

Contract 

786  „... 

Electric  System 

Article  IV.  Sec- 

Communications 

tion  1  (c) 

and  Control 

Equipment  Corv- 

tracL 

(c)  In  Forms  201,  790,  and  792,  the 
word  "Contractor"  would  replace  the 
word  "Bidder"  in  the  alternative 
indemniHcation  clause  in  paragraph  (a) 
of  this  section. 

(d)  In  Form  786.  the  word  "Seller" 
would  replace  the  word  "Bidder"  and 
the  word  "Purchaser"  would  replace  the 
word  "Owner"  in  the  alternative 
indemnification  clause  in  paragraph  (a) 
of  this  sectioi).' 

(e)  Nothing  in  this  section  modi  Ties 
existing  reqikirements  relating  to  REA 
approval  of  contracts. 

Dated:  January  25. 1994. 
Bob  J.  Nash. 

Undersecretary,  Small  Community artd Rural 
De^vlopment. 

(FR  Doc  94-2044  Filed  1-31-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-CE-60-AD] 

Airworthiness  Directives:  Piper  Aircraft 
Corporation  PA24,  PASO,  and  PA39 
Series  Airplanes 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  prc^oses  to 
supersede  AD  74-13-01,  which 
currently  requires  inspecting  (one-time) 
the  stabilator  torque  tube  bearing 
suppKirt  Httings  for  looseness  on  certain 
Piper  Aircraft  Corporation  (Piper)  PA24, 
PA30,  and  PA39  series  airplanes,  and,  if 
looseness  is  found,  incorporating  Piper 
Kit  No.  760  835  (Hi-Shear  Rivet 


Replacement).  The  proposed  action 
would  retain  the  initial  inspection  of  the 
stabilator  torque  tube  bearing  support 
fittings,  and  would  make  these 
inspections  repetitive  unless  the  above 
referenced  service  kit  is  incorporated  on 
all  four  stabilator  torque  tube' bearing 
support  fittings.  Incidents  of  looseness 
of  the  stabilator  torque  tube  bearing 
support  fittings  on  several  of  the 
affected  airplanes  in  compliance  with 
the  current  AD  prompted  this  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of  pitch 
control  because  of  looseness  of  the 
stabilator  torque  tube  bearing  support 
fittings,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  April  8, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-60- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Piper  Aircraft  Corporation,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia  30349;  telephone 
(404)  991-2910;  facsimile  (404)  991- 
3606. 

SUPPl^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vtrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specitied  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  prof>osed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comme'nfers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-60-AD."  The 
postcard  will  be  date  stamped  and 
retimied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-60-AD.  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion ' 

AD  74-13-01,  Amendment  39-1870, 
currently  requires  inspecting  (one-time) 
the  stabilator  torque  tube  bearing 
support  fittings  for  looseness _on  Piper 
PA24,  PA30,  and  PA39  series  airplanes, 
and,  if  looseness  is  found,  incorporating 
Piper  Kit  No.  760  835  (Hi-Shear  Rivet 
Replacement). 

The  FAA  has  received  reports  of 
incidents  where  looseness  of  the 
stabilator  torque  tube  bearing  support 
fittings  was  discovered  on  several  Piper 
PA24,  PA30,  and  PA39  airplanes.  All  of 
these  airplanes  were  in  compliance  with 
the  one-time  inspection  requirement  of 
AD  74-13-01,  but  did  not  have  Piper 
Kit  No.  760  835  (Hi-Shear  Rivet 
Replacement)  incorporated  on  all  four 
stabilator  torque  tube  bearing  support 
fittings. 

After  examining  the  circumstances 
and  reviewing  all  available  information^, 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  (1)  The 
one-time  inspection  of  the  stabilator 
torque  tube  bearing  support  fittings  on 
the  referenced  airplanes  that  is  currently 
required  by  AD  74-13-01  should  be 
accomplished  repetitively  unless  Piper 
Kit  No.  760  835  (Hi-Shear  Rivet 
Replacement]  is  incorporated  on  all  four 
stabilator  torque  tube  bearing  support 
fittings;  and  (2)  AD  action  should  be 
taken  to  prevent  loss  of  pitch  control 
because  of  looseness  of  the  stabilator 
torque  tube  bearing  support  fittings, 
which  could  result  in  loss  of  control  of 
the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA24,  PA30,  and 
PA39  series  airplanes  of  the  same  type 
design  that  have  not  incorporated  Piper 


Kit  No.  760  835  (Hi-Shear  Rivet 
Replacement)  on  all  four  stabilator  , 
torque  tube  bearing  support  fittingsi  the 
proposed  AD  would  supersede  AD  74- 
13-01  with  a  new  AD  that  would  retain 
the  initial  inspection  of  the  stabilator 
torque  tube  bearing  support  fittings,  and 
would  make  these  inspections  repetitive 
unless  the  above  referenced  service  kit 
is  incorporated  on  all  four  stabilator 
torque  tube  bearing  support  fittings. 

The  FAA  estimates  tnat  4,409 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
initiaj  inspection,  and  that  the  average 
laJj(W  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $242,495. 
This  figure  does  not  account  for  any 
repetitive  inspections  that  would  be 
required  by  the  proposed  AD.  However, 
incorporating  Piper  Kit  No.  760  835  (Hi- 
Shear  Rivet  Replacement)  on  all  four 
stabilator  torque  tube  bearing  support 
fittings  eUminates  the  need  for  the 
repetitive  inspection  requirement  of  this 
AD.  In  addition,  this  kit  may  have  been 
incorporated  through  compliance  with 
AD  75-27-08,  Amendment  39-2624. 
This  AD  requires  inspecting  the  rivets  of 
the  stabilator  torque  tube  bearing 
support  fittings,  and  the  modification 
for  any  misaligned  rivets  is  the 
incorporation  of  the  referenced  kit.  The 
cost  figure  presented  above  is  based  on 
the  assumption  that  none  of  the  owners/ 
operators  that  would  be  affected  by  the 
proposed  AD  have  incorporated  Piper 
Kit  No.  760  835.  The  FAA  anticipates 
that  numerous  owners/operators  have 
incorporated  this  kit,  thereby  reducing 
the  cost  impact  of  the  proposed  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  74-13-01,  Amendment 
39-1870,  and  by  adding  the  following 
new  airworthiness  directive  to  read  as 
follows: 

Piper  Aircraft  Corporation:  Docket  No.  93- 
CE-60-AD;  Supersedes  AD  74-13-01, 
Amendment  39-1870. 
Applicability: The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  have  not  incorporated  PipcT  Kit 
No.  760  835  (Hi-Shear  Rivet  Replacement)  on 
all  four  stabilator  torque  tulw  bearing  support 
fittings: 


Model 

Serial  Nos.\ 

PA24-180, 

24-1  through  24-5047. 

PA24- 

250  and 

PA24- 

260. 

PA24-400  .. 

26-2  through  26-148. 

PA30 

30-1  through  30-2000. 

PA39 

39-1  through  39-155. 

Note  1:  Piper  Kit  No.  760  835  (Hi-Shear 
Rivet  Replacement),  may  have  been 
incorporated  through  compliance  with  AD 
75-27-08,  Amendment  39-2624.  This  AD 
requires  inspecting  the  rivets  of  the  stabilator 
torque  tube  bearing  support  fittings,  and  the 
modification  for  any  misaligned  rivets  is  the 
incorporation  of  the  referenced  kit.  Airplanes 
incorporating  this  kit  on  all  four  stabilator 
torque  tube  bearing  support  fittings  are  not 
affected  by  this  AD. 

Compliance:  Required  within  the  next  100 
hour  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished, 
and  thereafter  as  indicated. 

To  prevent  loss  of  pitch  control  because  ot 
looseness  of  the  stabilator  torque  tube  l>earinc; 
support  fittings,  which  could  result  in  loss  of 
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control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  stabllator  torque  tube 
bearing  support  fittings  for  looseness  by 
accomplishing  the  following: 

(1)  Remove  the  tail  cone  and  right  rear  aft 
fuselage  access  door. 

(2)  Grasp  the  stabilator  tip  and  shake  the 
tip  from  left  to  right  and  up  and  down. 

Note  2;  Piper  Service  Bulletin  411A,  dated 
April  10, 1974,  specifies  these  same 
procedures  for  inspecting  the  stabilator 
torque  tube  bearing  support  fittings. 

(b)  If  looseness  is  found  during  the 
inspection  specified  in  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  incorporate  Piper 
Kit  No.  760  835  (Hi-Shear  Rivet 
Replacement]  on  the  affected  fitting,  and 
reinstall  the  tail  cone  and  right  rear  aft 
fuselage  access  door. 

(c)  If  looseness  is  not  found  during  the 
inspection  specified  in  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  reinstall  the  tail 
cone  and  right  rear  aft  fuselage  access  door, 
and  reinspect  the  stabilator  torque  tube 
bearing  support  fittings  for  looseness  at 
intervals  not  to  exceed  100  hours  TIS  until 
Piper  Kit  No.  760  835  (Hi-Shear  Rivet 
Replacement)  is  incorporated  on  all  four 
stabilator  torque  tube  bearing  support 
fittings. 

(d)  Incorporating  Piper  Kit  No.  760  835  (Hi- 
Shear  Rivet  Replacement)  on  all  four 
stabilator  torque  tube  bearing  support  fittings 
is  considered  terminating  action  for  the 
inspection  requirement  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  1669  Phoenix 
Parkway,  Suite  210G,  Atlanta,  Georgia  30349. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

(h)  This  amendment  supersedes  AD  74- 
13-01,  Amendment  39-1870. 

Issued  in  Kansas  City,  Missouri,  on  January 
24. 1994. 

Bobby  W.  Sexton. 

Acting  Manager,  Small  Airplane  Dinctorate. 
Aircraft  Certification  Service. 

[FR  Doc  94-2090  Filed  1-31-94:  8:45  am] 
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14CFRPart39 

[DockM  No.  93-MM-196-A0] 

A]rworthlnes«  Directives;  Folcker 
Model  F28  lyiailt  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  replacement  of  certain  main 
landing  gear  (MLG)  torque  link 
dampers.  This  proposal  is  prompted  by 
a  report  that  certain  MLG  torque  link 
dampers  may  have  been  assembled  with 
incorrect  parts.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  the  damping 
characteristics  of  the  torque  link 
damper,  which  could  lead  to  the  loss  of 
the  MLG  wheel  assembly  of  the  aircraft 
during  takeoff  or  landing. 
DATES:  Comments  must  be  received  by 
March  28. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
196-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056.    . 
Comments  may  be  inspected  at  this  V 
location  between  9  a.m.  and  3  p.m.,     V,» 
Monday  through  Friday,  except  Federal 
hoUdajrs. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton.     « 
Washington  080S5-40S6;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
^they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate^ to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  coniments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  consents  received. 

Comments  are  specifically  mvlted  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-196-AD."  The 
postcard  will  be  date  stamped  and  ' 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
93-NM-196-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Riiksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
certain  main  landing  gear  (MLG)  torque 
link  dampers  may  have  been  assembled 
with  an  incorrect  part.  Investigation  into 
this  problem  has  Identified  the  affected 
dampers:  one  batch  of  32  MLG  torque 
Unk  dampers,  Menasco  part  number 
23700-1.  having  serial  numbers 
MAL417  through  MAL427  inclusive, 
and  MAL429  through  MAL449 
inclusive.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
damping  characteristics  of  the  torque 
link  damper,  which  could  lead  to  the 
loss  of  the  MLG  wheel  assembly  of  the 
aircraft  during  takeoff  and  landing. 

Fokker  has  Issued  Service  Bulletin 
SBFlOO-32-077.  dated  July  6, 1993.  that 
describes  procedures  for  a  one-time 
inspection  and  replacement  of  suspect 
MLG  torque  link  dampers  with 
serviceable  dampers.  The  RLD  classified 
this  service  bulletin  as  mandatory  and 
issued  Netherlands  Airworthiness 
Directive  (BLA)  93-095  (A),  dated  July 
16, 1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 
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This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States^  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  suspect  MLG  torque  link 
dampers  with  serviceable  dampers.  The 
actions  would  be  reqxiired  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
The  FAA  estimates  that  32  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $900  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$35,840,  or  $1,120  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g3;  and  14  CFR 
11.89. 

S39.13    [AitmikM] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NM-19&-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  certificated  in  any  category; 
equipped  with  Menasco  main  landing  gear 
(MLG)  torque  link  dampers,  part  number 
23700-1.  having  serial  numbers  MAL417 
through  MAL427  inclusive,  and  MAL429 
through  MAL449  inclusive. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  damping  characteristics 
of  the  torque  link  damper,  which  could  lead 
to  the  loss  of  the  MLG  wheel  assembly  of  the 
aircraft  during  takeoff  or  landing,  accomplish 
the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD.  replace  Menasco  MLG  torque  link 
dampers,  part  number  23700-1,  with  a 
serviceable  damper. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  Menasco  MLG  torque 
link  damper,  part  number  23700-1,  having 
serial  numbers  MAL417  through  MAI^27. 
inclusive,  or  MAL429  through  MAL449. 
inclusive,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  A^fM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-1 13. 

Note:  Infbnnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  If  any,  may  be 
obtained  from  th^  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in' 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 


requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton.  Washington,  on  January 
26, 1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-2181  Filed  1-31-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-03] 

Proposed  Revision  of  Class  D 
Airspace;  Kansas  City,  MO,  Richards- 
Gebaur  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  notice  proposes  to  revise 
Class  D  airspace  at  Kansas  City, 
Richards-Gebaur  Airport,  Missouri,  by 
excluding  the  Hillside  Airport  at 
Stilwell,  Kansas,  from  controlled 
airspace.  On  September  16, 1993, 
Airspace  Reclassification  discontinued 
the  use  of  the  term  "airport  traffic  area. ' 
Airspace  designated  from  the  surface  for 
an  airport  where  there  is  an  operating 
control  tower  is  now  Class  D  airspace. 
The  intended  effect  of  this  proposal  is 
to  provide  access  to  the  Hillside  Airport 
without  the  requirement  to  establish 
radio  contact  with  the  Richards-Gebaur 
Airport  Traffic  Control  Tower  (ATCT). 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ACE-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ACE-03,  601  East  12th 
Street,  Kansas  City.  Missouri  64106. 

The  official  doclcet  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Regional  Office 
at  the  address  shown  above,  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Camine,  Airspace  Speciahst, 
System  Management  Branch,  ACE- 
530b,  Federal  Aviation  Administration, 
601  East  12th  Street,  Kansas  City. 
Missouri,  64106;  telephone  number: 
(816) 426-3408. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  hel^pful  in 
developing  reasoned  regulator 
decisions  on  the  proposal.  Comrtvents 
are  specifically  invited  on  the  over 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  93-ACE-03."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  601  East  12th  Street,  Kansas 
City,  Missouri,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  D  airspace  at  the  Kansas 
City  Richards-Gebaur  Airport.  On 
September  16, 1993,  Airspace 
Reclassification  discontinued  the  use  of 
the  term  "airport  traffic  area."  Airspace 
designated  from  the  surface  for  an 
airport  where  there  is  an  op>erating 
control  tower  in  now  Class  D  airspace. 
During  the  Airspace  Reclassification 


project,  the  Hillside  Airport  at  Stilwell, 
KS  was  to  be  excluded  from  the 
Richards-Gebaur  Class  D  airspace. 
However,  it  inadvertently  was  not 
addressed  in  the  official  description. 
Under  the  rules  prior  to  Airspace 
Reclassification,  an  aircraft  could  land 
and  take  off  at  this  airport  without 
contacting  the  Richards-Gebaur  ATCT. 
Under  the  present  rules,  an  aircraft 
operating  to/from  the  Hillside  Airport 
must  contact  the  ATCT.  The  intended 
effect  of  this  proposal  is  to  provide 
access  for  aircraft  utilizing  the  Hillside 
Airport  without  the  requirement  to 
establish  radio  contact  with  the 
Richards-Gebaur  ATCT.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6,  1993).  The 
amended  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It,    . 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12868;  (2)  is  not  a  "significant 
rule"  underSDOT  Regulatory  Policies 
and  Proced litres  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  ^ 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  tht  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000    General 


ACE  MO  D  Kansas  Oty,  MO  [Revised] 

Richards-Gebaur  Airport.  MO 
(Lat.  38°50'38"  N.  long.  94''33'37"  W) 

That  aicspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.3-mile  radius  of  Richards-Gebaur 
Airport;  excluding  that  airspace  from  the 
surface  to  1 .700  feet  MSL  l>ounded  on  the 
north  by  lat.  38°50'OO"  N.  and  on  the  east  by 
long  94''36'00"  W.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  l>e  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Kansas  City,  Missouri,  on  January 
7,  1994. 

Herman  J.  Lyons, 

Acting  Manager.  Air  Traffic  Division,  Central 
Pegion. 

|FR  Doc.  94-2205  Filed  1-31-94;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  93-ACE-04] 

Proposed  Establishment  of  Class  E 
Airspace;  Ankeny,  lA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  extending 
from  700  feet  above  ground  level  (AGL) 
at  Ankeny.  Iowa.  The  development  of  a 
new  standard  instrument  approach 
procedure  (SLAP)  at  Ankeny  Regional 
Airport,  Arikeny.  Iowa,  utilizing  a  new 
non-directionaljbeacon  (NDB)  on  the 
airport  as  a  navigational  aid,  has  made  . 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  SLAP  at  Ankeny,  Iowa. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ACE-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ACE-04,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
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Counsel  for  the  Central  Regional  Office 
at  the  address  shown  above,  between  9 
a.m.  and  3  ^\m.,  Monday  through 
Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  J.  Randolph,  Airspace 
Technician,  System  Management 
Branch.  ACE-530c.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number  (816)  426-3408. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argxmients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supportii     '.he  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  93-ACE-G4."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specif  d  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  601  East  12th  Street,  Kansas 
Qty.  Missouri,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabilHy  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adrninistration,  System 
Management  Branch,  Air  Traffic 


Division.  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  Communications 
must  identify  the  notice  number-of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NTRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Ankeny, 
Iowa,  extending  upward  from  700  feet 
above  the  surface  excluding  that  portion 
within  the  Des  Moines,  Iowa,  Class  C 
and  E  airspace  areas.  The  development 
of  a  new  SLAP  at  Ankeny  Regional 
Airport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  NDB 
SLAP  at  Ankeny  Regional  Airport.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  when  designated  in 
conjunction  with  an  airport  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  J)e  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
crit«ia  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Adrninistration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows:  < 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.G.  10854.  24  FR  9565.  3  CFR.  195»- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E3  Ankeny,^  [New] 

Ankeny  Regional  Airport,  lA 
(lat.  41°41  "28  "  N.  long,  93°34'40"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  7-mile  radius 
of  the  Ankeny  Regional  Airport,  Iowa, 
excluding  that  portion  within  the  Dcs 
Moines.  Iowa.  Class  C  and  E  airspaces. 
*         •         •         •         * 

Issued  in  Kansas  Qty.  Missouri,  on  janiiarv 
7.  1994. 

Herman  J.  Lyons, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  94-2206  Filed  1-31-94;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-05] 

Proposed  Establishment  of  Class  E 
Airspace;  Hanisonville,  MO,  Lawrence 
Smith  Memorial  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Lawrence 
Smith  Memorial  Airport,  Harrisonville, 
Missouri.  The  development  of  a 
standard  instrument  approach 
procedure  (SLAP)  at  the  Lawrence  Smith 
Memorial  Airport,  Harrisonville, 
Missouri,  utilizing  the  Butler,  Missouri, 
Very  High  Frequency  Omnidirectional 
Radio  Range/Tactical  Air  Navigational 
Aid  (VORTAC)  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  SLAP'S  at  Harrisonville,  Missouri. 
DATES:  Comments  must  be  received  on 
or  before  March  7,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
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System  Management  Branch,  ACE-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ACE-05,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Regional  Office 
at  the  address  shown  above,  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
L.  Carine,  Airspace  Specialist,  System 
Management  Branch,  ACE-530b, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106;  telephone  number:  (816)  426- 
3408. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
City,  Missouri,  64106.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future  j 

NPRM's  should  also  request  a  copy  of  " 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 


The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
rtAviation  Regulations  (14  CFR  part  71)  to 
X^stablish  Class  E  airspace  at  Lawrence 
Smith  Memorial  Airport,  Harrisonville, 
Missouri,  extending  upward  from  700 
feet  above  ground  level  (AGL)  to  1200 
ffe^  AGL.  The  development  of  a  new 


Interested  parlies  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  93-ACE-05."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  601  East  12th  Street,  Kansas 
City,  Missouri,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


^"^"wSIAR based  on  the  Butler,  Missouri. 


ORTAC  made  this  proposal  necessary. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate^Class  E  airspace  for 
aircraft  executing  the  VOR  SL\P  at 
Lawrence  Sm.ith  Memorial  Airport, 
Harrisonville,  Missouri.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  areas  extending  upward  from 
700  feet  AGL  or  more,  when  designated 
in  conjunction  with  an  airport,  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in  14  CFR 
71.1  of  the  Federal  Aviation  Administration 
Order  7400.9A.  Airspace  Designations  and 
Reporting  Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 

***** 

ACE  MO  ES  Harrisonville,  MO  (New) 

Lawrence  Smith  Memorial  Airport.  MO 
(lat.  38''36'20"N,  lo/ig.  94°2046'W) 
That  airspace  exterjding  upward  from  700 

feet  alxjve  the  surface  within  a  6.4-mile 

radius  of  the  Lawrence  Smith  Memorial 

Airport. 

***** 

Issued  in  Kansas  City,  Missouri,  on  )anuary 
7.  1994. 

Herman  ).  Lyons, 

Acting  Manager.  Air  Traffic  Division. 

[FR  Doc.  94-2207  Filed  1-31-94;  8:45  am) 

BHJJNQ  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-06] 

Proposed  Establishment  of  Class  E 
Airspace;  Sullivan,  MO,  Sullivan 
Regional  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Sullivan, 
Missouri,  extending  from  700  feet  above 
ground  level  (AGL)  to  1200  feet  AGL. 
The  development  of  a  new  standard 
instrument  approach  procedure  (SIAP) 
at  Sullivan  Regional  Airport,  Sullivan, 
Missouri,  utilizing  a  new  nondirectional 
beacon  (NBD)  on  the  airport  as  a 
navigational  aid,  has  made  the  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  controlled 
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airspace  for  aircraft  executing  the  SIAP 
at  Sullivan,  Missouri. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ACE-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ACE-06.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

The  official  doclcet  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Regional  Office 
at  the  address  shown  above,  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  :^J^ing  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch.  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INfORMATK)N  CONTACT: 
Dale  L.  Camine,  Airspace  Specialist, 
Jjystem  Management  Branch,  ACE- 
530b,  Federal  Aviation  Administration, 
601  East  12th  Street,  Kansas  City, 
Missouri  64106;  telephone  number 
(816) 426-3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  [Miticularly  helpful  in 
developing  reasoned  regulatory 
decisions  o"  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Ho.  93-ACE^-06."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  i  n  this  notice  may  be  changed 
in  hght  of  comments  received.  All 
comments  submitted  vtrill  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  601  East  12th  Street.  Kansas 
City,  Missouri,  both  before  and  after  the 


closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describees  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Sullivan, 
Missouri,  extending  from  700  feet  ACL 
to  1200  feet  ACL.  The  development  of 
a  SIAP  based  on  a  New  NDB  located  on 
the  Sullivan  Regional  Airport.  Sullivan, 
Missouri,  made  this  proposal  necessary. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
aircraft  executing  the  NBD  SIAP  at 
Sullivan  Regional  Airport.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  from 
700  feet  or  more  above  the  surface  of  the 
earth,  when  designated  in  conjunction 
with  an  airport,  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993.  and  effective 
September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  dociunent  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant  rule" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979h  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  tp  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  13S4(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  from  700  feet  or  more  atmve  the 
surface  of  the  earth. 

*  •         *         •         • 

ACE  MO  E5  Sullivan.  MO  [New] 

Sullivan  Regional  Airport,  MO 

(Lat.  38°14'01"N,  long.  9r09'53-'W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Sullivan  Regional  Airport  and 
within  2.5  miles  each  side  of  the  068-degree 
bearing  h°om  the  Sullivan  Regional  Airport 
extending  from  the  6.4-mile  radius  to  6.7 
miles  northeast  of  the  airport. 

Issued  in  Kansas  City,  Missouri,  on  January 
7, 1994. 

Herman  J.  Lyons, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 
IFR  Doc.  94-2208  Filed  1-31-94;  8;45  ami 

BtLUNO  COOe  4»10-13-M 


14  CFR  Part  71 

[Airspac*  Docliet  No.  •3-ACE-07] 

Proposed  Revisions  of  Class  E 
Airspace;  Harper  Municipal  Airport,  KS 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
Class  E  airspace  at  Harper  Municipal 
Airport.  Harper,  Kansas,  by  excluding 
Park,  Kansas,  airport,  a  private  airport 
northeast  of  Harper,  Kansas,  from 
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controlled  airspace.  Prior  to  the 
Airspace  Reclassification  jwoject.  the 
"transition  area"  for  Harper  was 
designed  to  exclude  Park  Airport. 
However,  when  the  Harper  airspace  was 
modified  to  meet  the  new  standards,  the 
reference  to  the  Park  Airport  was 
inadvertently  omitted.  The  intended 
effect  of  this  proposal  is  to  delete  Class 
E  airspace  above  the  Park,  Kansas, 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ACE-530. 
Federal  Aviation  Administration, 
Docket  No.  93-ACE-07,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Regional  Office 
at  the  address  showm  above,  between  9 
a.m.  and  3  p.m..  Monday  througtrFriday 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
L.  Camine,  Airspace  Specialist.  System 
Management  Branch,  ACE-530b, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  Qty,  Missouri 
64106;  telephone  number:  (816)  426- 
3408. 

SUPPt.ENCNTARV  INFORMATKM: 

Comments  Invited 

mterested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submittiiig  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  perticularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
sabmhted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comment 
on  this  notice  must  submit  with  those 
comments  a  self  addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  93-ACE-07. "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 


will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  AH 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  601  East  12th  Street,  Kansas 
City,  Missouri,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
City.  Missouri  64106.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2A,  which 
described  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Harper. 
Kansas,  airport  extending  from  700  feet 
above  the  surface.  The  intended  effect  of 
the  change  is  to  delete  Class  E  airspace 
above  the  Park  Airport  (private)  located 
northeast  of  Harper.  Kansas.  Prior  to  the 
Airspace  Reclassification  project,  the 
"transition  area"  for  Harper  was 
designed  to  exclude  Park  Airport. 
However,  when  the  Harper  airspace  was 
modified  to  meet  the  new  standards,  the 
reference  to  the  Park  Airport  was 
inadvertently  omitted.  Airspace 
Reclassification,  in  efiect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area." 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surf'ace  is 
now  Class  E  airspace.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface, 
when  designated  in  conjunction  with  an 
airport,  are  {Hiblished  in  Paragraph  6005 
of  FAA  Order  7400.9A  dated  June  17, 
1993.  and  efliective  September  16. 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6.  1993). 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  ride, 
when  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 

List  ofSubiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follow^: 

PART  71— {AMENOEI^ 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anthority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  1M54,  24  FR  9565.  3  CHI,  1959- 
1963  a)mp..  p.  389;  49  U.S.C  106lg);  14  CFR 
11.69. 

§71.1    [Amandad] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AGE  KS  E5  Hwpar,  KS  (lUvMdl 

Harper  Municipal  Airport,  KS 
(Lat.  37'\6'4V  N,  long,  98''02'36"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radius 
of  Harper  Municipal  Airport.  exdiMTmg  that 
airspace  north  of  higliway  160  and  east  of 
longitude  se'OaOO"  W. 
*         •         «         •         • 

Issued  in  Kansas  Qty.  N4issouri.  oo  January 
7,  1994. 

Herman  |.  Ljf«BB. 

Acting  Manager,  Air  Traffic  Dixision.  Central 
Region. 

IFR  Doc.  94-2209  Filed  1-31-^:  8:45  am) 

BtLUNO  coot  «»ta-i»-« 
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Office  of  the  Secretary 

14  CFR  Ch.  II 

[Docket  No.  49385;  Notice  94-4] 

RIN  210&-AC03 

Special  Event  Tours 

AGENCY:  Office  of  the  Secretary,  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Department  seeks 
comment  on  a  tentative  proposal  to 
expand  its  rules  on  Super  Bowl  tours  to 
cover  air  tours  to  other  types  of  special 
events.  These  Super  Bowl  rules  require 
that  operators  of  Super  Bowl  tours  that 
are  promoted  as  including  game  tickets 
must  have  those  game  tickets  in  hand  or 
under  contract  before  they  advertise  or 
sell  the  tours,  and  that  they  must  refund 
the  entire  tour  price  to  any  customer 
who  does  not  receive  a  promised  game 
ticket.  This  initiative  arises  as  a  result 
of  problems  on  certain  tours  tb  the  1994 
Rose  Bowl  on  which  participants  did 
not  receive  game  tickets  that  were 
promoted  as  being  included  in  the 
package,  or  were  required  to  make 
additional  payments  in  order  to  receive 
tickets. 

DATES:  Comments  should  be  received  by 
March  28, 1994.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Docket  No.  49385,  room 
4107,  Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
'20590.  For  the  convenience  of  persons 
who  will  be  reviewing  the  docket,  it  is 
requested  that  commenters  provide  an 
original  and  one  copy  of  their 
comments.  Comments  will  be  available 
for  inspection  at  this  address  Monday 
through  Friday  from  9  a.m.  through  5:30 
p.m.  Commenters  who  wish  the  receipt 
of  their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  clerk  will  date- 
stamp  the  postcard  and  mail  it  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Kelly,  Consumer  Affairs  Division,  Office 
of  the  Secretary,  Department  of 
Transportation.  400  Seventh  Street  SW.. 
room  10405,  Washington,  DC  20590. 
Telephone  (202)  366-5952. 
SUPPt.EMENTARY  INFORMATION:  In 
conjunction  with  the  Rose  Bowl  football 
game  that  was  played  in  Pasadena, 
Cahfomia  on  January  1, 1994,  a  large 
number  of  fans  of  the  University  of 
Wisconsin  (one  of  the  two  teams 
participating  in  the  game)  purchased 


package  tours  to  California.  Many  of 
those  tours  were  promoted  as  including 
a  ticket  to  the  Rose  Bowl  game. 
However,  a  significant  number  of  these 
individuals  either  did  not  receive  the 
game  tickets  that  they  had  beej^ 
promised  and  did  not  gain  admission  to 
the  game,  or  were  required  to  make  an 
additional  payment  after  they  arrived  in 
Pasadena  in  order  to  obtain  their  tickets. 

The  Department  of  Transportation  has 
general  authority  under  section  411  of 
the  Federal  Aviation  Act  (49  U.S.C. 
1381)  to  take  action  against  companies 
that  engage  in  unfair  or  deceptive 
practices  in  connection  with  air 
transportation.  The  Department's  staff, 
with  cooperation  and  support  from  the 
State  of  Wisconsin's  Department  of 
Justice,  is  actively  investigating  the  Rose 
Bowl  matter  and  will  pursue  any 
violations  found.  However,  we  wish  to 
consider  the  desirability  of  maximizing 
the  deterrent  effect  of  our  rules  against 
consumer  deception  where  tickets  to 
special  events  are  sold  in  connection 
with  air  transportation,  and  significantly 
increasing  consumer  remedies  in  cases 
where  the  purpose  of  a  consumer's  trip 
is  frustrated.  Therefore,  the  Department 
seeks  comment  on  a  proposal  to  extend 
its  rules  on  Super  Bowl  tours  to  include 
air  tours  to  other  types  of  special  events 
where  admission  to  the  event  is 
advertised  as  being  included  in  the 
package. 

The  Department's  rules  on  Super 
Bowl  charters  are  contained  in  title  14. 
part  380  of  the  Code  of  Federal 
Regijations  (14  CFR  part  380): 

•  Section  380.2  defines  a  Super  Bowl 
charter  as  a  charter  flight  that  is 
represented  By  its  charter  operator  as 
including  tickets  to  the  National 
Football  League's  Sui>er  Bowl  game  as 
part  of  its  ground  package. 

•  Section  380.18a  states  that  a  Super 
Bowl  charter  may  not  be  advertised 
unless  the  operator  has  submitted 
verification  to  the  Department '  that  the 
operator  (1)  is  in  physical  possession  of 
enough  Super-Bowl  game  tickets  to 
provide  them  for  a  substantial  number 
of  seats  on  the  charter,  or  (2)  has  a 
contract  with  the  NFL  or  with  an  NFL 
team  for  such  a  number  of  game  tickets, 
or  (3)  has  a  contract  with  another  person 
who  has  a  contract  with  the  NFL  or  an 
NFL  team  for  such  a  number  of  game 
tickets. 

•  Section  380.18a  also  states  that  a 
Super  Bowl  charter  may  not  be  sold 


>  References  to  "the  Board"  In  this  rule  refer  to 
the  Civil  Aeronautics  Board,  the  Department's 
predecessor  in  aviation  economic  and  consumer 
matters.  The  Department  of  Transportation  now 
administers  this  rule  as  authorized  by  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984  (Pub.  L.  98- 
443;  98  Stat.  1703). 


unless  the  operator  has  submitted 
verification  to  the  Department  that  the 
operator  has  possession  of,  or  contracts 
for,  enough  game  tickets  to  provide  one 
to  every  person  who  is  to  receive  one 
under  the  terms  of  the  operator/ 
participant  contract  for  the  charter. 

•  Section  380.31(c)  states  that  if  an 
operator  receives  a  booking  for  which  he 
or  she  does  not  have  possession  of  or  a 
contract  for  a  game  ticket,  the  operator 
must  return  that  participant's  money 
within  three  days,  unless  the  participant 
has  authorized  the  operator  in  wTiting  to 
retain  the  payment  while  the  operator 
seeks  additional  tickets. 

•  Sections  380.32(s),  380.33(a)(5)  and 
380.33(e)  state  that  if  Super  Bowl  game 
tickets  are  not  supplied  when  promised, 
the  affected  participant  must  be  sent  a 
refund  of  the  price  of  the  entire  charter 
package  within  14  days  after  the  return 
flight. 

These  rules  came  about  following 
problems  with  game  tickets  for  Super 
Bowl  tours  in  the  late  1970's  (see  45  FR 
1856,  Jan.  9. 1980).  The  rules  were 
limited  to  the  Super  Bowl  because  that 
was  the  only  event  where  such 
problems  had  surfaced. 

In  addition  to  the  Super  Bowl  rules  in 
part  380,  the  Department  has  a  policy 
statement  at  14  CFR  §  399.87  which 
states  that  it  shall  be  an  unfair  or 
deceptive  practice  within  the  meaning 
of  section  411  of  the  Federal  Aviation 
Act  to  advertise  or  sell  an  air  tour  that 
is  promoted  as  including  a  ticket  to  the 
Super  Bowl  game  unless  the  operator 
has  tickets  or  contracts  for  tickets  in  the 
manner  described  in  14  CFR  380.18a 
(see  above).  The  principal  purpose  of 
this  policy  statement  is  to  reach  tours 
operated  on  scheduled  air  service, 
which  are  not  covered  by  the  part  380 
charter  rules.  The  part  399  policy 
statement  mirrors  §  380.18a,  but  does 
not  include  the  other  part  380 
provisions  described  above.  Most 
importantly,  it  does  not  include  the 
requirement  that  the  entire  tour  price  be 
refunded  if  a  game  ticket  is  not 
provided. 

The  Department  is  tentatively 
proposing  to  issue  a  new  rule  that 
would  contain  the  procedures  of  the 
Sup)er  Bowl  provisions  of  both  part  380 
and  part  399,  and  to  extend  this  rule  to 
other  types  of  events.  Like  current 
§  399.87.  the  new  rule  would  apply  to 
tours  on  all  forms  of  air  transportation, 
not  just  charters.  Like  the  existing  Super 
Bowl  charter  rules  in  part  380,  the  new 
regulation  would  require  the  tour 
operator  to  refund  the  entire  tour  price 
to  any  participant  who  does  not  receive 
a  promised  event  ticket,  even  if  the  tour 
were  not  on  a  charter.  We  anticipate  that 
the  new  rule  would  also  pick  up  the 
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procedures  of  §  380.31(c),.  which  would 
require  an  operator  to  refund  any  money 
received  for  a  booking  within  a  certain 
limited  period  of  time  if  the  operator 
has  no  contract  for  an  event  ticket  for 
that  person,  unless  the  person  has 
authorized  the  operator  in  writing  to 
retain  the  payment  while  the  operator 
seeks  a  ticket 

In  concept,  the  new  rule  would  apply 
to  air  tours  that  are  advertised  as 
including  admission  to  a  specific  event. 
Beyond  that,  the  Department  seeks 
comment  on  what  the  scope  of  such  a 
rule  should  be: 

•  Should  it  apply  only  to  major  sports 
events  which  would  be  listed  in  the  rule 
(for  example,  the  Super  Bowl,  college 
bowl  games,  the  NCAA  Fmal  Four,  the 
World  Cup  Hnals.  the  Olympici)?  To 
any  sports  event?  To  religious  events 
(for  instance,  the  Passion  Play  in  \ 
Oberammergau)?  To  any  event? 

•  Should  the  rule  apply  to  both 
charter  and  scheduled  transportation? 
Should  it  appear  in  part  380,  in  part 
399,  in  a  new  rule  in  a  separate  part,  or 
some  combination  of  the  above? 

•  Should  the  rule  contain  only  the 
advertising  and  sale  restrictions  of 

§§  380.18a  and  399.87,  or  should  it  also 
contain  the  "money  back  guarantee"  of 
§§  380.32  and  380.33  and/or  the 
"booking  rejection"  and  "contingent 
bookina"  procedures  of  §  380.31(c)? 

•  If  the  scope  of  the  type  of  event 
covered  by  the  rule  (see  first  bullet)  is 
broad  and  the  rule  contains  the  "money 
back  guarantee"  (see  previous  bullet), 
should  procedures  be  included  that 
would  protect  the  operator  from  having 
to  refund  the  entire  tour  price  if  a 
participant  doesn't  receive  promised 
admission  to  something  like  a 
welcoming  cocktail  }>arty?  What  types  of 
procedures  would  accomplish  this? 

•  Should  the  rule  specifically  ban 
last-minute  or  post -departure  price 
increases  for  admission  to  the  event,  one 
of  the  problems  that  allegedly  occurred 
on  the  1994  Rose  Bowl  tours?  This  type 
of  problem  is  not  addressed  in  the 
existing  Super  Bowl  rules,  although  it 
may  be  actionable  under  section  411  of 
the  Federal  Aviation  Act  as  an  unfair  or 
deceptive  practice.  On  charters  this 
phenomenon  is  covered  to  some  extent 
by  §  380.33(b).  which  prohibits  any 
increase  in  any  charter  pnce  less  than 
10  days  before  departure.  Should  the 
new  rule  on  special  event  tours  contain 
such  a  requirement? 

•  Some  tours  are  promoted  in 
conjunction  with  a  special  event,  but  do 
not  include,  and  do  not  represent  that 
they  include,  admission  to  the  event. 
For  example,  there  have  been  tours  to 
the  Super  Bowl  host  city  during  the 
Super  Bowl  weekend  tt^t  prominently 


feature  "Super  Bowl"  in  the  headline  of 
advertiseraents  and  flyers,  but  which  do 
not  include  game  tickets.  Should  the 
new  rule  ban  this  practice,  or  require 
affirmative,  prominent  disclosure  that 
admission  to  the  event  is  not  included? 

•  What  would  be  the  economic 
burdens  of  such  a  rule?  Would  the  rule 
be  impractical  for  events  where  the 
participants  are  known  only  a  week  in 
advance,  e.g.  the  NCAA  Final  Four? 

On  September  16. 1992.  the 
Department  published  a  proposal  to 
conduct  a  major  overhaul  of  its  air 
charter  regulations,  including  part  380; 
see  57  FR  42864.  We  proposed  to 
eliminate  many  existing  charter 
requirements,  including  the  Super  Bowl 
provisions  of  part  380.  (Some  of  the 
proposed  changes  to  part  380's  Super 
Bowl  provisions  are  discussed  at  page 
42866  (column  3)  of  the  proposal.)  The 
proposal  noted  that  Super  Bowl  tours, 
including  those  o{>erated  on  charters, 
would  continue  to  be  subject  to 
§  399.87.  In  view  of  the  problems  with 
the  1994  Rose  Bowl,  however,  the 
Department  now  is  of  the  tentative 
opinion  that  the  approach  taken  in  the 
existing  Super  Bowl  charter  provisions 
(e.g..  the  "money  back  guarantee" 
among  other  things)  remains 
appropriate.  If  this  tentative  conclusion 
is  finalized  in  the  instant  rulemaking  on 
special  event  tours.  Super  Bowl  charter 
tours  (as  well  as  charter  tours  to  other 
special  events)  would  remain  subject  to 
requirements  similar  to  those  in  the 
current  Super  Bowl  charter  provisions. 
As  indicated  above,  however,  the 
Department  seeks  comment  on  whether 
this  proposed  new  rule  on  special  event 
tours  should  appear  only  in  part  399  or 
a  new  part,  or  whether  it  should  also 
appear  in  part  380. 

Regnlalory  Analyses  and  Notices 

This  ANPRM  is  considered  to  be  a 
non-significant  rulemaking  under  DOT 
regulatory  policies  and  procedures,  44 
FR  11034,  because  the  proposal  would 
have  minimal  economic  impact,  and 
accordingly  no  regulatory  evaluation 
has  been  prepared.  The  ANPRM  was  not 
subject  to  review  by  the  Office  of 
biformation  and  Regulatory  Affairs 
pursuant  to  Executive  Order  12866. 

The  ANPRM  has  been  analjrzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

I  certify  that  the  proposal,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


Issued  this  27th  day  of  )aouary  1994  at 
Washingtoa.  DC 
Patrick  V.  Mwpby, 

Acting  Assistont  Secretary  for  Policy  and 
IntematJond  Affairs. 

[FR  Doc.  94-2199  Filed  1-27-94;  3:13  pm) 
BIUJNQCOOC  4»1»-«2-U 


DEPARTMENT  OF  LABOR 

Occupattonai  Safety  and  HaaHh 
Administration 

29  CFR  Part  1926 
[Docket  No.  8-205B] 
RIN  1218-AA40 

Safety  Standards  for  Scaffolds  Used  in 
the  Construction  Industry 

AGENCY:  Occupational  Safety  and  Health 
Administration.  U.S.  E)e{>artment  of 
Labor. 

ACTION:  Proposed  rule;  limited 
reopening  of  the  rulemdcing  record. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
reopening  the  record  for  the  proposed 
revision  of  the  regulation  of  scaffolds 
used  in  construction  (part  1926,  subpart 
L)  (51  FR  42680.  November  25, 1986). 
This  reopening  solicits  additional 
information  regarding  written  comments 
which  pointed  out  that  the  proposed 
provisions  for  scaffold  access  did  not 
explicitly  cover  scaffold  stairways  (stair/ 
towers)  and  which  suggested  criteria  for 
inclusion  in  the  final  rule.  Through  this 
notice,  the  Agency  also  requests  input 
on  suggested  regulatory  language  to 
address  the  use  of  chimney  bracket 
scaffolds  and  tank  builders"  scaffolds; 
incorporates  the  scaffold-related 
materials  from  the  record  for  the 
proposed  general  industry  standard  for 
walking  and  working  surfaces  (part 
1910.  subpart  D)  (Docket  S-041,  55  FR 
13360,  April  10, 1990);  and  incorporates 
an  August  1993  NIOSH  report  (titled 
Fatal  Injuries  to  Workers  in  the  United 
States.  1980-1989:  A  Decade  of 
Surveillance)  on  fatal  injuries  to 
workers.  The  new  information  and 
evidence  received  as  a  result  of  this 
action  will  be  used  by  the  Agency  in 
developing  its  final  rule  for  scaffolds 
used  in  the  construction  industry. 
DATES:  Written  comments  on  the 
materials  incorporated  through  the 
notice  of  reopening  must  be  postmarked 
by  March  18. 1994. 

ADDRESSES:  Comments  are  t(^be  sent  to 
the  Docket  Office,  Docket  No.  S-205B, 
U.S.  Department  of  Labor,  room  N- 
2625.  200  Constitution  Avenue.  NW., 
Washington.  DC  20210. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  219-8148. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Scaffold  Stairways 

On  November  25, 1986,  OSHA 
proposed  to  revise  the  scaffold 
provisions  of  the  construction  standards 
(51  FR  42680).  The  proposal  » 

consolidated  and  updated  the 
requirements  for  scaffolds.  The  Agency 
received  601  comments  on  the  proposal 
and  several  hearing  requests.  OSHA 
held  informal  public  hearings  regarding 
proposed  subpart  L  on  March  22-23, 

1988,  with  Administrative  Law  Judge 
Joel  Williams  presiding.  At  the  close  of 
the  hearings,  Judge  Williams  set 
postheving  comment  f)eriods  which 
ended  on  May  9, 1988.  On  August  11, 

1989,  the  Administrative  Law  Judge 
certified  the  hearing  record. 

Two  subpart  L  commenters  (Exs.  2- 
367  and  2-368)  stated: 

After  a  review  of  the  "Access"  section 
[proposed  §  1926.451(c)|.  it  is  noted  that  a 
reference  to  scaffold  stair/towers  (access 
units)  has  been  omitted  from  the  proposed 
revisions.  The  scaffold  stair/towers  are  the 
most  common  and  safest  method  of  obtaining 
access  to  scaffold  units  and  should  be 
included  within  this  Subpiart 

In  particular,  one  commenter  (Ex.  2- 
368)  suggested  that  OSHA  insert  a  new 
paragraph  §  1926.451(c)(5)  as  follows: 

Scaffold  stair/towers  shall: 

(i)  Have  inside  and/or  outside  handrails; 

(ii)  Have  landing  platforms  at  every  level, 
with  a  19"  (48.3  cm)  minimum  width; 

(iii)  Have  width  of  stair  unit  at  a  minimum 
of  19"  (48.3  cm)  between  handrails:  and 

(iv)  Have  treads  and  landings  of  slip 
resistant  surfaces. 

Also,  a  commenter  (Docket  S-041,  Ex. 
3-414)  on  proposed  part  1910  subpart  D 
(Walking  and  Working  Surfaces)  stated: 

As  in  the  case  of  guardrails,  the  stair  rails 
section  is  based  on  the  use  of  this  product 
in  permanently  installed  locations  in 
buildings  or  industrial  structures.  It  does  not 
consider  stair  rails  used  in  conjunction  with 
scaffold  applications. 

Scaffold  suppliers  utilize  step  units  which 
have  been  fabricated  specifically  to  be  used 
as  access  to  scaffold  platforms.  These  step 
units  are  manufactured  with  hand  rails 
which  are  sold  as  a  component  of  these  step 
units.  The  OSHA  standajxl  should  state  that 
these  fabricated  step  units  are  acceptable  for 
scaffold  access.  This  will  eliminate  the  ° 
confusion  of  the  compliance  officers  in 
attempting  to  enforce  permanent  stair  rail 
standards  for  scaffold  access  components. 

The  standard  should  also  indicate  that  stair 
angles  listed  in  the  OSHA  Standard  pertain 


to  permanently  installed  stairs  in  structures 
and  are  not  Intended  for  use  in  designing 
temporary  scaffold  access  components. 

The  failure  to  address  scaffold 
stairways  in  proposed  subpart  L  was 
inadvertent.  OSHA  is  considering 
including  the  above-mentioned  criteria 
for  scaffold  stairways,  as  well  as  a 
definition  for  that  term,  in  subpart  L. 
OSHA  notes  that,  although  two 
commenters  used  the  term  "stair/ 
towers",  the  Agency  is  using  the  term 
"scaffold  stairways"  in  the  belief  that  it 
more  fully  describes  the  equipment 
used.  OSHA  also  notes  that  these 
stairways  are  used  as  part  of  a  scaffold. 
The  Agency  solicits  public  comment  in 
these  areas. 

The  Agency  believes  that  scaffold 
stairways  present  a  serious  fall  hazard. 
OSHA  is  considering  what  protection 
should  be  required  for  employees  who 
use  such  stairs.  In  particular,  the 
Agency  is  considering  the  following 
issues: 

^  Whether  the  Agency  should  adopt  the 
provisions  suggested  by  the  commenters; 

2.  Whether  the  Agency  should  specify  that 
vscaffold  stairways  must  have  handrails,  stair 

rails,  midrails,  screens,  mesh,  intermediate 
vertical  members  or  equivalent  intermediate 
structural  members; 

3.  Whether  OSHA  should  set  other 
provisions  for  scaffold  stairways; 

4.  What  criteria  OSHA  should  set  for  any 
equipment  or  procedures  that  it  requires  in 
conjunction  with  the  use  of  scaffold 
stairways:  and 

5.  Whether  OSHA  should  allow  scaffold 
stairways  which  comply  with  the 
requirements  of  subpart  L  to  be  used  for  . 
access  to  structures  other  than  scaffolds. 

6.  Whether  OSHA  should  set  a  maximum 
and  a  minimum  angle  from  the  horizontal  for 
scaffold  stairwaysjcovered  by  subp>art  L?  If. 
yes,  what  should  those  angles  be? 

7.  Whether  OSHA  should  require  that 
scaffold  stairways  have  riser  heights  and 
tread  depths  that  are  uniform  within  each 
flight  of  stairs?  If  yes,  should  the  maximum 
variation  be  V4  inch  (0.6  cm)  as  is  required 
in  §  1926.1052(a)(3)? 

In  particular,  the  Agency  is  seeking 
input  on  the  extent  to  which 
requirements  for  scaffold  stairways 
covered  by  subpart  L  should  be 
consistent  with  the  general  provisions 
for  stairways  found  in  existing 
§  1926.1052  or  in  proposed  §§  1910.25 
and  1910.28.  For  example, 
§  1926.1052(c)(3)  requires  that  stair  rail 
systems  installed  before  March  15, 1991, 
be.no  less  than  30  inches  (76.2  cm)  high 
and  that  those  installed  after  March  15, 
1991  be  no  less  than  36  inches  (91.4  cm) 
high.  In  addition,  proposed 
§  1910.28(c)(2)  requires  that  stair  rails 
and  handrails  installed  before  60  days 
after  the  effective  date  of  the  final  rule 
be  at  least  30  inches  (76.2  cm)  high,  that 


handrails  installed  subsequently  be  30 
inches  (76.2  cm)  to  37  inches  (94  cm) 
high,  and  that  stair  rails  installed 
subsequently  be  at  least  36  inches  (91.4 
cm)  high.  Also,  proposed  §  1910.28(c) 
sets  requirements  for  the  following:     . 
— Finger  clearance  between  handrails 

((c)(3)); 
^Surfacing  handrails  and  stair  rail 

systems  to  prevent  puncture  wounds, 

abrasion  injuries  or  snagging  of 

clothing  ((c)(4)); 
— Limiting  the  dimensions  of  openings 

in  a  stair  rail  system  to  19  inches  (48.3 

cm)  ((c)(5)); 
— Handrails  to  have  the  shape  and 

dimension  necessary  to  provide  a  firm 

handhold  ((c)(6)):  and 
Preventing  the  ends  of  stair  rail  systems 

from  presenting  projection  hazards 

((c)(7)). 

In  addition,  OSHA  is  considering  if 
the  unprotected  sides  and  edges  of 
landings  for  scaffold  stairways  covered 
by  subpart  L  need  to  be  provided  with    " 
guardrail  systems  that  meet  the 
requirements  of  proposed  subpart  L 
alone,  or  whether  those  guardrails  must 
also  satisfy  the  criteria  of  proposed 
subpart  M  (51  FR  42718,  November  25. 
1986). 

B.  Chimney  Bracket  Scaffolds 

On  March  29,  1993.  OSHA  (58  FR 
16509)  reopened  the  rulemaking  record 
for  proposed  subpart  L  for  information 
and  comments  regarding  the  fall  hazards 
from  work  on  chimney  bracket 
scaffolds.  Such  scaffolds  are  usually 
used  on  tall  chimneys  and  similar 
structures  in  the  course  of  repairs, 
demolition  and  other  construction 
operations.  The  scaffolds  are  usually 
circular  because  the  structures  on  which 
they  are  used  (such  as  some  chimneys, 
stacks  and  tanks)  are  usually  roughly 
cylindrical  in  shape.  However,  since 
these  scaffolds  are  also  used  on 
structures  that  have  other  shapes  (e.g., 
rectangular  chimneys),  the  scaffolds  are 
not  always  circular. 

OSHA  expressed  concern  in  the 
March  29  notice  that  proposed 
§  1926.451(e)  might  not  adequately 
address  fall  hazards  on  chimney  bracket 
scaffolds  and  requested  responses  to  17 
questions  regarding  the  use  of  those 
scaffolds.  On  May  26, 1993,  the  Agency 
(58  FR  30131)  extended  the  comment 
period  imtil  June  28, 1993. 

Based  on  a  comment  (Ex.  34-33) 
received  from  the  National  Chimney  & 
Cooling  Tower  Construction  Safety  and 
Health  Advisory  Committee,  OSHA  is 
considering  the  following  language  for 
inclusion  in  the  final  rule  for  subpart  L: 

(a)  Brackets  shall  be  secured  in  place  by  at 
least  one  wire  rope  at  least  I'/^nch  (1.3  cm) 
in  diameter. 


Federal  Register  /  Vol.  59,  No.  21  /  Tuesday.  February  1,  1994  /  Proposed  Rules 


4617 


(b)  A  turnbuckle  at  least  1  inch  (2.5  cm)  in 
diameter  shall  be  used  to  tension  the 
securing  wire  rope. 

(c)  The  scaffold,  each  of  its  components 
(except  wire  ropes)  and  the  supporting 
structure  shall  meet  the  minimum  strength 
requirements  of  proposed  §  1926.451(a)(1) 
(four  times  the  maximum  intended  load). 

(d)  Each  wire  rope  shall  be  capable  of 
supporting,  without  failure,  at  least  6  times 
the  maximum  intended  load  applied  or 
transmitted  to  that  rope. 

(e)  Platform  units  shall  be  secured  to  the 
brackets. 

(f)  Platform  units  shall  extend  at  least  12 
inches  (30.5  cm)  beyond  each  bracket. 

(g)  The  span  of  platform  units  fem  bracket 
to  brapket  shall  not  exceed  5  feeni.52  m)  on 
the  qutside  of  the  brackets. 

(h)  Guardrail  systems  meeting  the 
requirements  of  §  1926.451(e)(4)  shall  be 
provided. 

(i)  The  supporting  structure  shall  be 
inspected  by  a  competent  person  before 
scaffold  erection  begins. 

(j)  Materials  shall  not  be  dropped  to  the 
outside  of  the  structure. 

(k)  The  scaffold  shall  be  placed  around  the 
structure  in  only  one  direction. 

(1)  A  wire  rope  at  least  Vis  inches  (0.8  cm) 
in  diameter  shall  be  placed  around  the 
structure  for  employees  erecting  or 
dismantling  scaffolds  so  that  the  wire  rope 
provides  a  safe  anchorage  for  each  affected 
employee's  {>ersonal  fall  arrest  system. 

In  addition,  the  Agency  is  considering 
if  it  is  appropriate  to  require  that 
employees  working  on  chimney  bracket 
scaffolds  be  protected  from  fall  hazards 
both  by  a  "Type  I"  guardrail,  as  would 
be  required  by  proposed 
§  1926.451(e)(4).  and  by  a  personal  fall 
arrest  system.  Also.  OSHA  is 
considering  what  provisions  must  be 
made  for  rescue  of  employees  from 
chimney  bracket  scaffol^lfc^the  event 
of  scaffold  collapse  or  a  meOTcal 
emergency. 

The  Agency  is  also  developing  criteria 
for  employers  who  would  need  to 
comply  with  these  provisions.  For 
example.  OSHA  is  considering  the 
following  issues: 

1.  How  would  wire  rope  or  other 
equipment  be  placed  on  a  chimney,  stack, 
tank  or  other  structure  to  provide  a  safe 
anchorage  point?  Would  compliance  with  the 
pertinent  requirements  of  §  1910.66  appendix 
C  be  appropriate? 

2.  Is  regulatory  language  other  than  that  in 
proposed  §  1926.451(0,  Falling  object 
protection,  needed  to  address  the  hazards  of 
materials  dropping  to  the  outside  of  a 
chimney  structure; 

3.  What  criteria  should  a  competent  person 
apply  when  inspecting  a  supporting  structure 
prior  to  scaffold  erection;  and 

4.  How  should  employers  secure  platform 
units  to  the  brackets  so  that  they  do  not 
inadvertently  detach? 

5.  Should  OSHA  set  criteria  (such  as 
dimensions  and  materials  used)  for  brackets 
used  with  chimney  bracket  scaffolds?  What 
should  those  criteria  be? 


6.  Should  OSHA  require  a  positive  locking 
device  on  the  bracket's  hook  that  is  placed 
over  the  wire  rope?  Would  a  positive  locking 
device  prevent  the  unintentional  separation 
of  the  hook  from  the  wire  rope? 

7.  Should  OSHA  require  that  a  "shoe"  be 
placed  on  the  bottom  of  the  brackets  at  the 
contact  point  with  the  structure?  Would  a 
"shoe"  reduce  the  possibility  of  lateral 
movement  of  the  brackets? 

8.  Should  OSHA  require  that  a  proper  size 
thimble  ba  used  to  connect  the  turnbuckle  to 
the  other  end  of  rope? 

9.  Should  OSHA  specify  a  factor  of  safety 
of  4:1  for  the  horizontal  wire  ropes  used  with 
chimney  bracket  scaffolds  as  recommended 
by  the  only  conunenter  (Ex.  34-33),  or  should 
the  foctor  of  safety  be  set  at  6:1  as  the  Agency 
specifies  elsewhere  when  wire  wpes  are  used 
with  scaffolds?  OSHA  is  concerned  that  4:1 
factor  of  safety  might  be  inadequate  given  the 
reduction  in  strength  that  occurs  when  wire 
rope  clips  are  used  as  fasteners,  and  has 
placed  a  6:1  factor  of  safety  in  paragraph  (d) 
of  the  language  set  forth  above  for 
consideration. 

10.  How  would  the  employer  protect  the 
wire  ropes  used  to  secure  the  scaffold  and  to 
provide  anchorage  for  personal  fall  arrest 
systems  from  abrasion  or  other  damage  due 
to  contact  with  the  structure  or  scaffold? 

11.  Should  OSHA  specify  that  each 
platform  unit  on  chimney  bracket  scaffolds 
extend  at  least  12  inches  (30.5  cm)  over  its 
supports  as  recommended  by  the  commenter, 
or  at  least  6  inches  (15.2  cm)  unless  cleated 
or  otherwise  restrained  as  would  be  required 
by  proposed  §  1926.451(b)(6)? 

The  National  Chimney  &  Cooling 
Tower  Construction  Safety  and  Health 
Advisory  Committee  (Ex.  34-33)  stated 
that  the  brackets  could  be  secured  to  a 
metal  tank  by  welding  rather  than  by 
use  of  a  wire  rope.  OSHA  notes  that 
both  existing  (§  1926.451(m))  and 
proposed  (§  1926.452(g))  subpart  L 
regulate  a  similar  type  of  scaffold,  the 
carpenters'  bracket  scafTold.  In  addition. 
American  National  Standards  Institute 
(ANSI)  consensus  standard.  ANSI 
AlO.a-1988  (Scaffolding  Safety 
Requirements  for  Construction  and 
Demolition  Operations),  already 
addresses  carpenters'  bracket  scaffolds, 
but  not  chimney  bracket  scaffolds. 
Accordingly,  the  Agency  is  considering 
if  the  proposed  requirements  for 
carpenters'  Bracket  scaffolds  or  the 
pertinent  provisions  of  ANSI  AlO.8- 
1988  would  provide  appropriate 
guidance  for  employers  using  chimney 
bracket  scaffolds  when  the  brackets  are 
secured  by  welding. 

OSHA  is  concerned  that  the  use  of  U- 
bolt  wire  rope  clips  as  wire  rope 
fasteners  on  the  horizontal  support 
ropes  could  result  in  damage  to  the  dead 
end  of  a  rope.  As  the  rope  is  lowered, 
the  live  end  must  become  longer  due  the 
increase  in  the  circumference  of  the 
structure.  In  order  to  accomplish  this, 
the  dead  end  gradually  becomes  part  of 


the  live  end.  If  the  segment  of  the  dead 
end  that  has  become  part  of  the  live  end 
has  been  damaged  by  the  U-bolt  wire 
rope  clips,  the  ability  of  the  rope  to 
support  the  loads  imposed  on  it  may 
have  been  significantly  reduced.  OSHA 
is  concerned  that  in  this  case  the  rope 
might  fail.  OSHA  notes  that  there  are 
other  means  of  fastening  wire  ropes, 
such  as  double-saddle  clips,  that  will 
not  damage  the  dead  end  of  the  rope. 
Should  OSHA  prohibit  the  use  of  U-bolt 
wire  rope  clips  on  the  horizontal 
support  ropes  of  a  chimney  bracket 
scaffold? 

The  Agency  solicits  comments  and 
suggestions,  with  supporting 
information,  regarding  the  criteria 
needed  for  safe  use  of  chimney  bracket 
scaffolds. 

In  addition,  OSHA  is  considering  the 
following  term  and  definition  for 
inclusion  in  the  final  rule: 

"Chimney  bracket  scaffold"  means  a 
supported  scaffold  consisting  of  a  platform 
supported  by  brackets  which  are  secured  in 
place  around  the  circumference  or  jjerimeter 
of  a  chimney,  stack,  tank  or  other  structure 
by  one  or  more  wire  ropws  placed  in  an 
approximately  horizontal  plane  and 
tensioned  by  a  tumbuckW . 

The  Agency  requests  comments  on 
and  any  suggested  changes  to  the  above- 
mentioned  term  and  definition. 

C.  Tank  Builder's  Scaffold 

Two  commenters  (Exs.  34—41  and  34- 
42)  who  responded  to  the  March  29. 
1993,  reopening  of  the  record  of  subpart 
L  (58  FR  16509)  stated  that  OSHA 
should  address  tank  builders'  scaffolds 
in  the  final  rule,  and  noted  that  on  April 
4,  1975,  the  Agency  granted  users  of 
tank  builder's  scaffolds  a  j)ermanent 
variance  (40  FR  15139)  from  the 
requirements  of  existing 
§§  1926.45 1(a)(4)  (requiring  guardrar     _ 
and  toeboards).  (a)(5)  (setting  criteria  for 
guardrails  and  toeboards)  ,  and  (a)(10) 
(setting  criteria  for  scaffold  planking). 
OSHA  found  that  compliance  with  the 
provisions  of  the  variance  would 
provide  employee  protection  equivalent 
to  that  attained  through  compliance 
with  existing  subpart  L. 

In  light  of  that  variance,  OSHA  is 
concerned  that  tank  builders'  scaffolds 
may  need  to  be  addressed  specifically  in 
the  final  rule.  OSHA  notes  that  both 
existing  (§  1926.451  (m))  and  proposed 
(§  1926.452(g))  subpart  L  regulate  a 
similar  type  of  scaffold,  the  carpenters' 
bracket  scaffold.  In  addition,  ANSI 
AlO.8-1988  (Scaffolding  Safety 
Requirements  for  Construction  and 
Demolition  Operations)  already 
addresses  carpenters'  bracket  scaffolds, 
but  not  tank  builders'  scaffolds. 
Accordingly,  the  Agency  is  considering 
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if  the  proposed  requirements  for 
carpenters*  bracltet  scaffolds  would 
provide  appropriate  guidance  for 
employers  using  tank  builders' 
scaffolds.  OSHA  solicits  comments  and 
suggestions,  with  supporting 
information,  on  this  issue. 

Based  on  the  requirements  of  the 
above-mentioned  permanent  variance 
and  proposed  subpart  L.  OSHA  is 
considering  the  following  term  and 
definition  for  inclusion  in  the  final  rule: 

"Tank  builder's  scaffold"  means  a 
supported  scaffold  consisting  of  a  platform 
supported  by  bracket^  welded  to  the  steel 
plates  used  to  construLt  a  tank. 

The  April  4, 1975,  variance  provided 
for  the  use  of  sca^olds  in  tank-building 
as  follows: 

(a)  Loose  tools  and  equipment  shall  be 
kept  in  well-designed  tool  containers. 
This  does  not  include  fit-up  bar,  key 
plates,  key  channels,  or  long  handled 
maul  which  may  be  placed  on  the 
scaffold  plank  during  the  time  they  are 
required  for  work.  The  loose  tool 
containers  shall  be  secured  to  prevent 
their  upset  or  dislodgement  from  the 
scaffold  area. 

(b)  Areas  beneath  and  far  enough 
away  from  the  base  of  the  scaffold  to 
contain  anything  that  falls  from  above 
shall  be  roped  off  and  posted  with 
clearly  visible  signs  stating:  "Danger 
Overhead  Work." 

(c)  A  taut  wire  rope  supported  on  the 
scaffold  brackets  shall  be  installed  at  the 
scaffold  plank  level  between  the 
innermost  edge  of  the  scaffold  platform 
and  the  curved  plate  structure  of  the 
tank  shell  to  serve  as  a  safety  line  in  lieu 
of  an  inner  guardrail  assembly.  In  the 
event  the  open  space  on  either  side  of 
the  rope  exceeds  12  inches  (30.5  cm),  a 
second  wire  rope  appropriately  placed, 
or  guardrails  in  accordance  with 
(existing!  §  1926.451(a)(5),  shall  be 
installed. 

(d)  Not  more  than  three  employees 
shall  be  working  on  a  10*6"  span  of 
scaffold  planking  at  any  one  time. 

(e)  The  maximum  distance  between 
brackets  to  which  scaffolding  and 
guardrail  supports  are  attached  shall  be 
10'6".  These  brackets  shall  be  welded  to 
the  steel  plates. 

(f)  Scaffold  planks  of  rough  full- 
dimensioned  2"  (5.1  cm)  X  12"  (30.5  cm) 
X  12'  (3.66  m)  Douglas  Fir  or  Southern 

:  Yellow  Pine  of  Select  Structural  Grade 
shall  be  used.  Douglas  Fir  planks  shall 
have  a  fiber  stress  of  at  least  1900  Ib/in^ 
(130,929  n/on^)  and  a  modulus  of 
elasticity  of  at  least  1.900,000  lb/in2 
(130,929,000  n/cm2),  while  Yellow  Pine 
planks  shall  have  a  fiber  stress  of  at  least 
2500  Ib/in2  (172,275  n/cm^)  and  a 
modulus  of  elasticity  of  at  least 
2.000,000  lb/in2  (137,820,000  nJcm^). 


(g)  All  planking  shall  be  secured  from 
movement  or  overlapped  in  accordance 
with  lexistingl  §  1926.451(a)(12). 

(h)  Guardrails  shall  be  constructed  of 
taut  wire  rope,  and  shall  be  supported 
"by  angle  irons  attached  to  brackets 
welded  to  the  steel  plates.  These 
guardrails  shall  be  at  least  of  equivalent 
strength,  stability  and  height  as  those 
required  for  the  8  foot  (2.44  m)  span  of 
2"  (5.1  cm)  X  4"  (10.2  cm)  wood  rails  by 
(exi,stingl  29  CFR  1926.451(a)(5). 
Guardrail  supports  shall  be  located  at  no 
greater  than  10'6"  (3.20  cm)  intervals. 

OSHA  seeks  comments  oil  the 
requirements  of  the  April  4, 1975, 
variance  and  on  the  following  issues: 

1.  To  what  extent  does  the  April  4,  1975, 
variance  order  adequately  address  the 
hazards  to  which  employees  are  exposed 
while  working  from,  under,  or  near  scaffolds 
during  tank-building  operations? 

2.  Are  the  requirements  set  out  in  Items  (a), 
(b),  (d),  (e),  (f),  (g),  and(h)  of  the  April  4. 
1975,  variance  order  adequately  covered  by 
the  general  rules  found  in  proposed  subpart 
L. 

3.  OSHA  is  concerned  that  compliance 
with  Item  (c)  of  the  April  4, 1975,  variance 
might  conflict  with  proposed  paragraph 

§  1926.451(b)(4)  which  would  require  that 
the  front  edge  of  platforms  be  positioned  not 
more  than  14  inches  (35.6  cm)  from  the  face 
of  the  structure  worked  on,  unless  Type  I 
guardrails  are  erected  along  the  open  edge  or 
body  belt/harness  systems  are  used  to  protect 
employees  from  fulling.  In  particular,  OSHA 
is  considering; 

(a)  To  what  extent  would  the  taut  wire  rope 
placed  at  the  platform  level  between  the 
innermost  edge  of  the  platform  and  the 
curved  plate  structure  of  the  tank  provide 
protection  equivalent  to  that  which  would  be 
required  by  proposed  §  1926.451(b)(4)? 

(b)  Are  employees  exposed  to  hazards 
when  a  wire  rope  is  used  in  this  fashion?  If 
so,  what  are  those  hazards  and  how  can 
employees  be  protected  from  them? 

(c)  Should  the  maximum  space  between 
the  platform  and  the  wire  rope  be  12  inches 
(30.5  cm)  as  specified  in  the  variance,  or 
some  other  distance?  Should  the  maximum 
space  between  the  wire  rope  and  the  curved 
plate  structure  of  the  tank  be  1 2  inches  (30  5 
cm)  as  specified  in  the  variance,  or  some 
other  distance? 

(d)  What  is  the  greatest  distance  that  the 
brackets  can  be  apart  without  creating  a 
space  greater  than  12  inched  (30.5  can)?  What 
is  the  greatest  distance  that  the  brackets  can 
be  apart  Without  creati.^tg  a  space  greater  than 
14  inches  (35.6  cm)?  What,  if  any,  feasibility 
problems  would  arise  from  the  selection  of 
one  distance  or  the  other? 

(e)  Are  there  any  feasible  means,  other  than 
installing  a  taut  wire  rope,  to  reduce  the 
space  between  the  scaffold  and  structure? 

(f)  Should  OSHA  specify  a  minimum 
diameter  for  the  wire  ro(>e?  If  so,  what  should 
that  diameter  be? 

4.  If  OSHA  places  provisions  for  tank 
builder's  scaffolds  in  non-mandatory 
Appendix.A,  should  those  provisions  be 
consistent-with  the  provisions  of  the  April  4, 


1975,  variance  or  with  the  proposed 
provisions  of  Appendix  A? 

5.  Are  there  any  hazards  associated  with 
use  of  tank  builders'  scaffolds  that  arc  not 
addressed  by  either  the  April  4, 1975, 
variance  or  by  proposed  subpart  L? 

6.  Are  there  any  provisions  of  proposed 
§  1926.451  which  should  not  apply  to  tank 
builders'  scaffolds? 

D.  NIOSH  Study  of  Construction-related 
Fatalities. 

In  August  1993,  NIOSH  issued  a  study 
of  construction-related  fatalities  titled 
Fatal  Injuries  to  Workers  in  the  United 
States.  1980-1989:  A  Decade  of 
Surveillance.  The  Agency  believes, 
given  the  passage  of  time  since  OSHA 
gathered  information  to  draft  the 
Preliminary  Regulatory  Impact 
Assessment  for  proposed  subpart  L,  the 
NIOSH  study  will  help  the  Agency 
assess  the  workplace  hazards  addressed 
by  subpart  L.  Therefore,  OSHA  has 
decided  that  this  new  information 
should  be  incorporated  into  the 
rulemaking  record  as  Exhibit  40  and 
that  the  public  should  have  an 
opportunity  to  comment  on  that 
information. 

E.  Incorporation  of  Docket  S-G41  (Port 
1910.  Subpart  D)  Materials  Belated  to 
Scaffolds 

On  April  10, 1990,  th^  Agency 
proposed  to  update  the  requirements  for 
protection  of  employees  on  walking  and 
working  surfaces  (part  1910,  subpart  D, 
55  FR  13360).  The  proposed  general 
industry  requirements  for  scaffolds  were 
generally  consistent  with  those 
proposed  for  construction.  Proposed 
§§  1910.25,  Stairs-.  1910.28,  Fall 
Protection  Systems:  and  1910.30, 
Scaffolds  generated  public  input  which 
is  being  considered  as  OSHA  drafts  the 
final  rule  for  scaffolds  covered  by 
subpart  D.  Some  of  those  materials 
contain  relevant  information  or  raise 
scaffold-related  concerns  not  addressed 
in  the  comments  on  proposed  subpart  L. 
The  Agency  believes  that,  in  developing 
separate  standards  for  general  industry 
(part  1910)  and  for  the  construction 
industry  (part  1926),  the  substance  of 
those  standards  should  be  consistent, 
where  appropriate.  Therefore.  OSHA 
has  determined  that  the  Agency  needs 
to  consider  the  scaffold-related 
information  generated  in  the  subpart  D 
rulemaking  when  the  Agency  drafts  the 
final  rule  for  scaffolds  in  the 
construction  industry.  To  this  end,  the 
Agency  is  incorporating  the  pertinent 
exhibits  from  the  general  industry 
rulemaking  record  (Docket  S-041)  into 
the  record  for  the  part  1926,  subpart  L 
rulemaking  (Docket  S-205B).  The 
incorporated  materials  will  be  identified 
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in  the  subpart  L  docket  as  Exhibit  41, 
with  attachments. 

II.  Public  Participation 

Comments 

Written  comments  regarding  the 
materials  incorporated  into  the  subpart 
L  record  through  this  notice  must  be 
postmarked  by  March  18, 1994.  Four 
copies  of  these  comments  must  be 
submitted  to  the  Docket  Office,  Docket 
No.  S-205B.  U.S.  Department  of  Labor, 
room  N-2625.  200  Constitution  Avenue. 
NVV.,  Washington,  DC  20210.  (202)  219- 
7894.  All  materials  submitted  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Materials  previously 
submitted  to  the  Docket  for  this 
rulemaking  need  not  be  resubmiffed. 

III.  Authority  > 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655).  and  29  CFR  part  1911. 

Signed  at  Washington,  DC.  this  26th  day  of 
January.  1994. 
loseph  A.  Dear, 
Assistant  Secretary  of  ■Labor. 
|FR  Doc.  94-2136  Filed  1-31-94;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AG50 

Examinations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
regulations  concerning  examinations 
acceptable  for  VA  rating  purposes.  The 
amendment  would  increase  the  number 
of  situations  in  which  a  private 
physician's  statement  may  be  accepted 
as  a  VA  examination.  The  intended 
effect  of  the  proposal  is  to  allow  earlier 
rating  action  on  acceptable  medical 
evidence  with  no  additional  burden  to 
either  the  claimant  or  VA. 
DATES:  Comments  must  be  received  on 
or  before  April  4,  1994.  Comments  will 
be  available  for  public  inspection  until 
April  12. 1994.     , 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 


amendment  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  2Q420.  All  wnritten 
comnvents  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170,  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thornberry.  Consultant. 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420,  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  Section 
3.326  of  title  38,  Code  of  Federal 
Regulations,  requires  VA  to  authorize  a 
medical  examination  where  a 
reasonable  probability  of  a  valid  claim 
for  disability  compensation  or  pension 
benefits  is  indicated.  A  "claim  for 
disability  compensation  or  pension 
benefits"  means  an  original  or  reopened 
claim  or  a  claim  for  increased  benefits. 
Section  3.326  also  establishes 
alternative  types  of  medical  evidence 
which  in  specified  cases  may  be  deemed 
a  "Department  of  Veterans  Affairs 
examination"  and  accepted  for  rating 
purposes.  Although  a  statement  from  a 
private  physician  which  includes 
clinical  manifestations  and ' 
substantiation  of  a  diagnosis  through 
such  medically  acceptable  diagnostic 
techniques  as  pathological  studies,  X- 
rays,  and  laboratory  tests  may  be 
accepted  to  rate  pension  and  certain 
other  claims,  it  may  not  be  accepted  as 
the  sole  basis  for  a  rating  decision  in 
compensation  claims. 

We  propose  to  amend  §  3.326(d)  to 
permit  acceptance  of  a  private 
physician's  statement  for  rating 
purposes  in  claims  for  increased 
compensation  due  to  the  increased 
severity  of  service-connected 
disabilities.  Since  the  basic  issue  of 
service  connection  has  already  been 
resolved  in  these  claims,  a  statement 
from  a  private  physician  which  meets 
the  requirements  of  §  3.326(d)  contains 
medical  evidence  acceptable  for  rating 
purposes  with  no  need  for  verification 
through  a  VA  examination. 
Furthermore,  acceptance  of  this  type  of 
medical  evidence  will  permit  earlier 
decisions  on  claims  for  increase  by 
removing  the  need  for  VA  to  schedule, 
conduct,  and  review  the  results  of  an 
additional  examination. 

We  also  propose  to  clarify  the  other 
types  of  claims  in  which  a  private 
physician's  statement  may  be  accepted 
for  rating  purposes  by  revising  the 
current  wording  of  the  list  of  such 


claims  in  §  3.326(d).  We  further  propose 
to  remove  the  last  sentence  of  §  3.326(b). 
which  states  that  evidence  of  permanent 
and  total  disability  will  not  be  required 
in  pension  claims  for  veterans  who  have 
attained  age  65.  The  Omnibus  Budget 
Reconciliation  Act  of  1990.  PubUc  Law 
101-508.  eliminated  the  presumption  of 
total  disability  for  these  veterans  with 
respect  to  claims  filed  after  Octobe*.31. 
1990.  Finally,  we  propose  to  correctS^ 
authority  citation  in  §  3.351(a)(2).       ^ 

We  are  proposing  to  make  this 
amendment  effective  30  days  after  date 
of  publication  of  the  final  rule. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  vyould  not  directly 
affect  any  small  entfties.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved:  October  4,  1993. 
Jesse  Brown. 

Secretory  of  Veterans  Affair^ 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  proposed  to 
be  amended  to  read  as  follows: 

Part  3— Adjudication 

Subpart  A — Pension,  Compensation, 
Dependency  and  Indemnity 
Compensation 


aftc 


1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

§3.326    [Amended] 

2.  In  §  3.326.  paragraph  (b)  is 
amended  by  removing  the  last  sentence. 

3.  In  §3.326.  paragraph  (d)  is  revised 
and  an  authority  citation  is  added  to 
read  as  follows: 

§  3.326    Examinations. 

***** 

(d)  A  statement  from  a  private 
physician  that  includes  clinical 
manifestations  and  substantiation  of 
diagnosis  by  findings  of  diagnostic 
techniques  generally  accepted  by 
medical  authorities,  such  as 
pathological  studies.  X-rays,  ajid^ 


/^ 
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laboratory  tests  as  appropriate,  may  be 
accepted  for  rating  the  following  claims 
without  further  examination,  provided 
it  is  otherwise  adequate  for  rating 
purposes:  (1)  A  veteran's  claim  for 
increased  compensation  based  either  on 
the  increased  severity  of  a  service- 
connected  disability  or  on  his  or  her 
spouse's  need  for  aid  and  attendance 
under  38  U.S.C.  1115(1)CE);  (2)  a 
veteran's  pension  claim,  including 
housebound  and  aid  and  attendance 
benefits;  (3)  a  surviving  spouse's  claim 
for  housebound  or  aid  and  attendance 
benefits;  (4)  a  surviving  parent's  claim 
for  aid  and  attendance  benefits;  or  (5)  a 
claim  by  or  on  behalf  of  a  child  based 
on  permanent  incapability  of  self-       v. 
support  (see  §  3.356  of  this-part). 

(Authority:  38  U.S.C.  501(a)) 

§3.351    [Amemtod] 

4.  ha  §  3.351(a)(2),  the  authority 
citation  is  revised  to  read  as  follows: 
"(Authority>38  U.S.C  1115(1)(E))." 

!FR  Doc.  94-2110  Filed  1-31-94;  8:45  am] 
BUJJNQ  COOE  OM-OI-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OAQPS  CA  57-1-6003;  Fm.-4824-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Bay 
Area  Air  Quality  Management  District 
and  Ventura  County  Air  Potlution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  EPA  is  proposing  a  limited 
approval  apd  Umited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  light 
and  medium  duty  motor  vehicle 
assembly  plants,  and  pumps  and 
compressor  seals  at  petroleum 
refineries,  chemical  plants,  bulk  plants, 
and  bulk  terminals;  and  reactive  organic 
compound  (ROC)  emissions  from 
facilities  that  apply  coatings  to  metal 
parts  and  products  and  polyester  resin 
material  operations. 

The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  of  these  rules  is  to  regulate 
emissions  of  VCX^  in  accordance  with 
the  requirements  of  the  Qean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 


proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  these 
rules  and  is  proposing  a  limited 
approval  under  provisions  of  the  CAA 
regarding  EPA  action  on  SIP  submittals 
and  general  rulemaking  authority 
because  these  revisions  strengthen  the 
SIP.  At  the  same  time,  EPA  is  proposing 
a  Umited  disapproval  under  the  CAA 
provisions  dted  above  because  the  rules 
do  not  meet  the  CAA  provisions 
regarding  plan  submissions  and 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  March  3, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95814. 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San  Francisco, 
CA  94109. 

Venttfra  County  Air  Pollution  Control 
District,  Rule  Development  Section,  702 
County  Square  Drive,  Ventura,  CA 
93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1195. 
SUPPt-EMENTARY  MFORMATION: 

Background 

On  March  3, 1978  EPA  promulgated 
a  Ust  of  ozonenonattainment  areas 
under  the  provisions  of  the  1977  Clean 
Air  Act  (1977  CAA  or  pre-amended 
Act),  that  included  the  San  Francisco 
Bay  Area  (SF-Bay  Area)  and  the  Ventura 
County  Area.43  FR  8964;  40  CFR 
81.305.  Because  the  SF-Bay  Area  and 
the  Ventura  County  Area  were  unable  to 
reach  attainment  by  the  statutory 
attainment  date  of  December  31, 1962, 
CaUfomia  requested  under  pre-amended 
section  172(a)(2).  and  EPA  approved,  an 
extension  of  \he  attainment  date  to 
December  31, 1987.  40  CFR  52.238, 
52.222.  The  SF-Bay  Area  and  the 
Ventura  County  Area  did  not  attain  the 
ozone  standard  by  the  approved 


attainment  date.  On  May  26. 1968,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  BAAQMD  and 
VCAPCD's  portion  of  the  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  amendments  to  the 
1977  CAA  were  enacted.  PubUc  Law 
101-549, 104  StaL  2399,  codified  at  42 
U.S.C.  7401-7671q.  In  amended  section 
182(a)(2)(A)  of  the  CAA,  Congress 
statutorily  adopted  the  requirement  that 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  and  established 
a  deadline  of  May  15, 1991  for  states  to 
submit  corrections  of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendmerit 
guidance.  >  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  SF-Bay  Area  is  classified  as 
moderate  and  the  Ventura  County  Area 
is  classified  as  severe  2;  therefore,  these 
two  areas  are  subject  to  the  RACT  fix- 
up  requirement  and  the  May  15, 1991 
deadline.  / 

The  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  December 
31, 1990,  September  14, 1992, 
November  12, 1992,  and  May  13, 1993, 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EPA's  proposed  action  for 
BAAQMD  Rule  8-13,  Light  and  Medium 
Duty  Motor  Vehicle  Assembly  Plants; 
BAAQMD  Rule  8-25,  Pump  and 
Compressor  Seals  at  Petroleum 
Refineries,  Chemical  Plants,  Bulk 
Plants,  and  Bulk  Terminals  (adopted  on 
March  4, 1992);  VCAPCD  RuIq  74.12. 
Surface  Coating  of  Metal  Parts  and 
Products  (adopted  November  17, 1992); 
and  VCAPCD  Rule  74.14,  Polyester 


I  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portionj  of  the  proposed 
Post-19a7  ozorve  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987); 
"Issues  Relating  to  VOC  Regulatioo  Cutpoints, 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24, 1087  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  «fas 
published  in  the  Federal  Register  on  May  25. 19Sa): 
and  the  existing  control  technique  guidelines 
(CTGe). 

>  BAAQMD  and  VCAPCD  retained  their 
designation  and  were  dassi&ed  by  operation  of  law 
pursuant  to  sections  107(d)  and  iBl(a)  upon  the 
date  of  enactment  of  the  CAA.  See  50  FR  56094 
(Norembar  B.  1991). 
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Resin  Material  Operations  (adopted 
September  14, 1992).  These  submitted 
rules  wer«  found  to  be  complete  on 
February  28, 1991  (BAAQMD  Rule  &- 
13),  November20, 1992  (VCAPCD  Rule 
74.14).  April  28, 1993  (BAAQMD  Rule 
8-25),  and  July  19, 1993  (VCAPCD  Rule 
74.12)  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V  3  and  are  being  proposed 
for  limited  approval  and  limited 
disapproval. 

Rule  8-13  controls  volatile  organic 
compound  (VOC)  emissions  from 
operations  at  light  and  medium  duty 
motor  vehicle  assembly  plants;  Rule  8- 
25  controls  VOC  emissions  from  pumps 
andcompressors;  Rule  74.12  controls 
reactive  organic  compound  (ROC)    - 
emissions  from  facilities  that  apply 
coatings  to  metal  parts  or  products;  and 
Rule  74.14  controls  VOC  emissions  from 
polyester  resin  material  operations. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  BAAQMD 
Rule  8-13  and  BAAQMD  Rule  8-25 
were  originally  adopted  as  part  of  the 
District's  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  have  been  revised  in 
responsa,to  EPA's  SIP-Call  and  the    • 
section  182(a)(2)(A)  CAA  requirement. 
Rules  74.12  and  74.14  are  new  rules 
which  have  been  adopted  to  meet  EPA's 
SIP-Call  and  the  section  182(a)(2)(A) 
CAA  requirement.  The  following  is 
EPA's  evaluation  and  proposed  action 
for  BAAQMD  Rule  8-13.  BAAQMD 
Rule  8-25,  VCAPCD  Rule  74.12,  and 
VCAPCD  74.14. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CJ"R  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  R.'VCT 
rules,  EPA  prepared  a  series  of  Control 


"  EP.^  adc  pled  compleleness  criteria  on  February 
16.  1990  (55  FR  5830)  and.  pursuant  to  section 
1 1 0(k)(l  )(A)  of  the  CA  A.  revised  the  criteria  on 
August  20.  1991  (56  FR  42210). 


Technique  Guideline  (CTG)  documents 
which  specify  the  minimum 
requirements  that  a  rule  must  contain  in 
order  to  be  approved  into  the  SIP.  The 
CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
BAAQMD  Rule  8-13  is  entitled, 
"Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources  (Vol  II; 
Surface  Coating  of  Cans,  Coils,  Paper, 
Fabrics,  Automobiles,  and  Light-Duty 
Trucks)",  (EPA-450/2-77-008),  May 
1977;  the  CTG  applicable  to  BAAQMD 
Rule  8-25  is  entitled.  "Control  of 
Volatile  Organic  Compound  Leaks  from 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing"  {EPA-450/3- 
83-006).  U.S.  EPA,  March  1984;  and  the 
CTG  applicable  to  VCAPCD  Rule  74.12 
is  entitled,  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Coating  of  Miscellaneous  Metal 
Parts  and  Products",  EPA-450/2-78-(>- 
015,  June  1978.  For  some  source 
categories,  such  as  polyester  resin 
material  operations  (VCAPCD  Rule 
74.14),  EPA  did  not  publish  a  CTG.  In 
this  case,  the  VCAPCD  made  a 
determination  of  what  controls  were 
required  to  satisfy  the  RACT 
requirement  by  reviewing  the  operations 
of  facilities  with  the  affected  source 
category.  In  that  review,  the 
technological  and  economic  feasibility 
of  the  proposed  controls  were 
considered.  Additionally,  for  both  CTG 
and  non-CTG  rules,  the  Distfftt  may  rely 
on  EPA  policy  documents,  such  as  the 
Blue  Book,  to  ensure  that  the  adopted 
VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

BAAQMD  submitted  Rule  8-13,  Light 
and  Medium  Duty  Motor  Vehicle 
Assembly  Plants,  includes  the  following 
revisions  from  the  current  SIP  rule: 

•  Exemptions  for  miscellaneous 
coatings  and  constrained  coating  lines 
were  deleted  and  the  applicable  coating 
limits  from  Rules  8-19  (Surface  Coating 
of  Miscellaneous  Metal  Parts  and 
Products)  and  8-31  (Surface  Coating  of 
Plastic  Parts  and  Products)  were 
incorporated  into  the  rule. 

•  VOC  limits  were  established  on  a 
"solids-applied  basis". 

•  Several  new  definitions  were  added 
to  clarify  references  made  within  the 
rule. 

•  A  new  compliance  schedule  was 
developed. 


•  The  recordkeeping  section  was 
revised  to  require  monthlyrecords 
instead  of  annual  records. 

BAAQMD  submitted  Rule  8-25. 
Pump  and  Compressor  Seals  at 
Petroleum  Refineries,  Chemical  Plants. 
Bulk  Plants,  and  Bulk  Terminals, 
includes  the  following  revisions  from 
the  current  SIP  rule: 

•  Pump  and  compressor  leak 
standards  are  reduced  to  1000  ppm 
effective  January  1993. 

•  Several  exemptions  were 
eliminated  to  broaden  the  scope  of  the 
rule. 

•  New  definitions  were  added  to 
clarify  the  rule. 

•  "Test  method  requirements  were 
added. 

•  Visual  inspection  requirements 
\vere  revised. 

VCAPCD's  Rule  74.12,  Surface 
Coating  of  Metal  Parts  and  Products,  is 
a  new  rule  and  includes: 

•  Limits  for  the  ROC  content  of  metal 
surface  coatings  and  solvents  used  to 
clean  coating  application  equipment 
and  metal  surfaces  prior  to  coaling. 

•  The  use  of  add-on  equipment  to 
control  emissions  of  ROCs  if 
noncompliant  coatings  are  used. 

•  Requirements  for  monthly  records 
of  complying  coatings  and  daily  records 
of  noncompliant  coating  applied. 

•  Test  methods  are  included  to 
determine  compliance. 

VCAPCD's  Rule  74.14  is  a  new  rule 
which  controls  emissions  from  polyester 
resin  materials  operations  and  includes 
the  following  provisions: 

•  Emission  requirements  based  on  the 
mononier  content  of  the  resin  material. 

•  Requirement  that  resin  material  be 
applied  by  specified  transfer  efficient 
methods. 

•  ROC  content  limits,  usage  limits 
and  disposal  specifications  for  cleaning 
materials. 

•  Add-on  equipment  may  be  used  to 
reduce  the  emissions  of  noncompliant 
resin  materials. 

•  Recordkeeping  and  test  method 
requirements  have  been  added.  I  ■ 

EPA  has  evaluated  BAAQMD's 
submitted  Rules  8-13  and  8-25  and 
VCAPCD's  submitted  Rules  74.12  and 
74.14  for  consistency  with  the  CAA. 
EPA  regulations,  and  EPA  policy  and 
has  found  that  the  revisions  address  and 
correct  many  deficiencies  previously 
identified  by  EPA.  These  corrected 
deficiencies  have  resulted  in  clearer, 
more  enforc-eable  rules.  Furthermore, 
the  addition  of  more  stringent 
requirements  in  submitted  BAAQMD 
Rule  8-25  should  lead  to  more  emission 
reductions. 

Although  BAAQMD  Rule  8-13. 
B.AAQMD  Rule  8-25,  VCAPCD  Rule 
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74.12.  and  VCAPCD  Rule  74.14  will 
strengthen  the  SIP,  these  rules  still  * 
contain  deficiencies  which  were 
required  to  be  corrected  pursuant  to  the 
section  182(a)C2)(A)  requirement  of  Part 
D  of  the  CAA.  BAAQMD  Rules  &-13  and 
8-25  contain  two  deficiencies, 
referencing  of  test  method  ST-7  for 
determination  of  control  efficiency  and 
the  lack  of  recordkeeping  for  add-on 
equipment.  (A  detailed  discussion  of  the 
rules  can  be  found  in  the  Technical 
Support  Document  (TSD)  dated  July  2. 
1993  (Rule  8-13)  and  May  14.  1993 
(Rule  8-25).)  VCAPCD  Rule  74.12 
contains  specialty  coatings  that  e.xceed 
the  CTG  limit  of  420  grams  per  liter  and 
VCAPCD  Rule  74.14  references  a  test 
method  that  has  not  been  approved  by 
EPA.  (A  detailed  discussion  of  these 
rules  can  be  found  in  TSDs  dated  June 
10.  1993).  Because  of  the  deficiencies 
cited  above,  the  rules  are  not  approvable 
pursuant  to  the  section  182(a)(2)(A)  of 
the  CAA  because  they  are  not  consistent 
with  the  interpretation  of  section  172  of 
the  1977  CAA  as  found  in  the  Blue  Book 
and  may  lead  to  rule  enforceability 
problems. 

Because  of  the  above  deficiencies. 
EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA,  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
110(k)(3).  However,  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA 's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  Umited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  BAAQMD  submitted 
Rules  8-13  and  8-25  and  VCAPCD 
submitted  Rules  74.12  and  74.14  under 
sections  llQlk)(3)  and  301(a)  of  the 
CAA.  ' 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
thc';t  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA.  and. 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disiipproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 


Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  NPR  have 
been  adopted  by  the  BAAQMD  and 
VCAPCD  and  are  currently  in  effect  in 
those  local  areas.  EPA's  limited 
disapproval  action  in  this  NPR  does  not 
prevent  a  local  agency  or  EPA  from 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statuto'iy  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdidion  over  populations  of- 
less  than  50.000. 

Limited  approvals  under  sections  110 
and  301  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
consfi^te  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)  (2). 

EPA's  limited  disapproval  of  the  State 
request  under  sections  110  and  301  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  ot  the  state  submittal  does 
not  affect  its  state  enforceability. 


Moreover,  EPA's  limited  disapproval  of 
the  submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  EPA 
certifies  that  this  limited  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirensents. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Ai>  ^ 

pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  22, 1993. 
Felicia  Marcu.s, 
Pegional  Administrator. 
jFR  Doc.  94-615  Filed  1-31-94;  8;45'am| 
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DEPARTMENT  OF  TRANSPORTATION 

48  CFR  Chapter  12 

[Docket  49356;  Notice  94-1] 
RIN  2105-AB75 

Revision  of  Department  of 
Transportation  Acquisition 
Regulations 

AGENCY:  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Department  is  proposing 
to  revise  the  Transportation  Acquisition 
Regulation  (TAR).  The  TAR  has  been 
rewritten  in  its  entirety  to  eliminate 
coverage  that  is  unnecessary  (e.g., 
duplicates  the  Federal  Acquisition 
Regulation  (FAR)  or  other  directives; 
adds  no  value),  to  present  clear  coverage 
that  is  written  in  plain  English,  and  to 
retain  only  that  coverage  considered 
suitable  for  a  regulation.  These  efforts 
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would  create  a  1994  edition  of  the  TAR 
that  is  in  line  with  the  Reinventing 
Government  initiatives  by  creating  a 
simpler,  more  comprehensible,  and  less 
burdensome  regulation.  The  1994 
edition  of  the  TAR  would  replace  the 
1988  edition. 

DATES:  Comments  on  tbe  proposal  must 
be  received  on  or  before  April  4, 1994. 
ADDRESSES:  Interested  parties  should 
submit  written  comments,  preferably  in 
triplicate,  to  Docket  Clerk,  Docket  No. 
49356,  Department  of  Transportation, 
400  7th  Street.  SW..  Room  4107, 
Washington,  DC,  20590.  Please  cite  TAR 
rewrite  in  all  correspondence 
concerning  this  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Wheeler,  Office  of  Acquisition 
and  Grant  Management,  M-61,  400 
Seventh  Street  SW.,  Washington,  DC 
20590:  (202)  366-1272. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  of  Transportation 
(DOT)  conducted  a  comprehensive 
review  of  the  September  1988  version  of 
the  Transportation  Acquisition 
Regulation  (TAR)  v»nth  the  goal  of 
streamlining  processes,  removing 
guidance  applicable  to  DOT  internal 
operating  procedures,  and  eliminating 
unnecessary  burdens.  As  a  result,  the 
Transportation  Acquisition  Regulatory 
Council  System,  under  the  direction  of 
the  Senior  Procurement  Executive,  has 
undertaken  the  complete  rewrite  of  the 
TAR. 

The  rewrite  project  was  conducted  in 
consonance  with  the  National 
Performance  Review  (NPR)  initiatives. 
Under  the  Transportation  Acquisition 
Regulatory  Council  System,  all  elements 
of  the  DOT  had  an  opportunity  to 
participate  in  the  development  of  the 
new  TAR,  and  to  devise  processes  that 
were  the  most  efficient  and  least 
burdensome  on  its  users.  The  same 
holds  true  for  the  delegations  of 
authority  and  responsibility  for  internal 
acquisition  functions.  Authority  and 
responsibility  have  been  delegated  as 
low  as  is  reasonable  or  permitted ^y 
higher  level  regulation  or  statute.  These 
changes  empower  employees  in 
accordance  with  the  NPR  initiatives. 

The  project  examined  all  DOT 
acquisition  issuances  including  internal 
directives,  orders,  and  notices  to  ensure 
the  information  is  necessary,  accurate 
and  current,  and  located  in  the 
approjmate  document.  When  rewriting 
the  TAR,  care  was  taken  to  eHminate 
unnecessary  coverage  including  clauses 
and  forms,  and  to  remove  coverage 
pertaining  to  intertraf  DOT  operations 
(including  delegations  of  authority)  and 


to  place  any  needed  coverage  into 
internal  guidance.  The  goal  of  the 
rewriting  effort  was  to  ensure  that  the 
TAR  would  contain  only  that  coverage 
appropriate  for  an  acquisition  regulation 
and  enable  continual  improvement  of 
the  regulation  through  new,  innovative 
processes  and  streamlining  initiatives. 

The  rewritten  TAR  is  bemg  published 
for  public  comment.  Comments  on  this 
proposal  are  requested  within  30  days  of 
this  publication  in  order  to  implement 
the  NPR  initiatives  as  expeditiously  as 
possible.  All  public  comments  received 
in  response  to  this  notice  will  be 
considered  in  developing  the  final 
version  of  the  TAR.  Parties  responding 
to  this  notice  are  requested  to  separate 
their  comments  by  TAR  part  and 
address  the  specific  cite  (e.g..  1201.104- 

The  rewritten  TAR  would  be 
rearranged  and,  in  some  instances, 
moved  to  other  parts,  to  more  closely 
align  the  TAR  text  with  the  FAR  text  it 
implements  or  supplements.  The 
rewritten  TAR  includes  changes  which 
are  identified  in  the  following 
discussion  of  revisions  by  part. 
Those  parts  which  contain  no 
coverage,  but  have  been  reserved,  are 
Parts  1211, 1218,  1220,  1221, 1225, 
1226,  1229,  1230^1238  through  1241. 
1243,  1244,  and  1248  through  1251. 

Part  1201,  Federal  Acquisition 
Regulations  System.  Section  1201. 104^ 
would  be  changed  to  clarify  the  TAR 
numbering  system.  Coverage  specifying 
the  Office  of  Acquisition  and  Grant 
Management  as  having  responsibility  for 
the  review  and  coordination  of  cases 
submitted  by  DOT  to  the  Qvilian 
Agency  Acquisition  Council  would  be 
reflected  in  Section  1201.201.  Section 
1201.301  would  clarify  that  the  Senior 
Procurement  Executive  would  be 
delegated  the  authority  to  issue  agency 
acquisition  regulations  and  procedures 
under  FAR  1.301  and  would  describe 
the  TAR  Council  System,  how  changes 
will  be  made  to  the  TAR,  and  when 
those  changes  would  be  effective.  The 
TAR  Council  System  provides  a 
structure  and  a  control  and  compliance 
mechanism  within  which  changes  to  the 
TAR  will  be  made.  This  is  discussed  in 
Section  1201.304.  The  authority  for 
granting  individual  deviations  to  the 
FAR  and  TAR  would  be  delegated  down 
to  the  Head  of  the  Contracting  Activity, 
as  reflected  in  Section  1201.403.  Section 
1201.602  would  be  changed  to  clearly 
state  that  procurements  are  to  be  made 
by  authorized  personnel  and  provides 
th«  action  which  may  occur  again.st 
individuals  causing  an  unauthorized 
commitment. 

Part  1202.  DefiniUons  of  Words  and 
Terms.  A  definition  fbc  "Agency," 


"Tederal  agency,"  or  "Executive 
agency"  woulil  be  added.  The 
definitions  for  the  "Head  of  the  agency" 
and  "Head  of  the  Contracting  Activity" 
would  be  changed.  The  definition  foi* 
the  "Department  of  Transportation" 
would  be  updated.  The  terms 
"Operating  administration,"  "Head  of 
the  operating  administration."  "Chief  of 
the  Contracting  Office."  "Contracting 
activity,"  and  "contractmg  officer," 
would  be  defined. 

Part  1203,  Improper  Business 
Practices  and  Personal  Conflicts  of 
Interest.  Subpart  1203.1  would  be 
revised  to  provide  the  statutory 
reference  for  standards  of  ethical 
conduct  for  Executive  Branch 
employees,  and  to  provide  procedures 
for  processing  violations  or  possible 
violations.  Subparts  1203.5, 1203.6, 
1203.70  and  1203.71  would  be  removed 
and  new  Subparts  1203.1,  1203.2, 
1203.3, 1204.4.  1203.5  and  1203.8 
would  be  included  to  provide 
procedures  for  reporting/processing 
suspected  improper  business  practices. 

Part  1204,  Administrative  Statters. 
Would  remove  DOT  internal  contract 
distribution  and  acquisition  ftmding 
requirements;  would  increase  the  quick 
closeout  threshold  from  $1  to  3  million 
or  less  to  reduc-e  the  backlog  of  contracts 
pending  closeout,  would  relocate  from 
part  1253,  DOT  Forms  F  4220.4,  F 

4220.45  (formerly  F  4220.5)  and  F 

4220.46  (formerly  F  4220^6)  and  DOD 
Form  882  which  apply  to  contrad 
closeout  s. 

Part  1205,  Publicizing  Contract 
Actions.  Would  include  a 
recommendation  for  meeting  the  FAR 
requirement  for  public  examination  of 
solicitations.  Would  include 
information  concerning  the  availability 
of  the  EXDT  annual  procurement  , 

forecast.  Would  revise  the  policy  for 
furnishing  contract  award  information 
and  include  a  reference  to  the  DOT 
Freedom  of  Information  Act  (FOLA) 
rules  and  regulations  to  cover  requests 
for  specific  contract  award  information. 
Would  remove  infernal  DOT 
administrative  guidance. 

Part  1206,  Competition  Requirements. 
Subparts  1206.1,  and  1206.3  would  be 
removed  because  they  provide  internal 
administrative  guidance.  Subpart  1206.5 
would  b«  replaced  with  new  coverage 
on  Competition  Advocate  requirements. 
Part  1207,  Acquisition  Planning.  This 
part  would  reflect  the  deletion  of  TAR 
clauses  1252.207-70,  Implementation  of 
Right  of  First  Refusal  of  Employment, 
and  1252.207-71.  Financial  and 
Technical  Ability,  as  unnecessary.  TAR 
1207.370  woald  be  deleted  since  FAR 
provides  sufficient  guidance  and 
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Section  1207.401  would  be  removed 
because  it  provides  internal  guidance. 

Part  1208.  Required  Sources  of 
Supplies  and  Services.  This  part  would 
be  deleted  since  it  duplicated  coverage 
in  the  FAR. 

Part  1209.  Contractor  Qualifications. 
This  part  would  be  modified  to  remove 
internal  administrative  coverage  at 
(TAR)  48  CFR  1209.104  Standards  and 
1209.3  First  Article  Testing  and 
Approval.  Subpart  (TAR)  48  CFR  1209.4 
Debarment,  Suspension  and  Ineligibility 
would  be  revised  to  include  debarment 
and  suspension  procedures. 

Part  1210.  Specifications,  Standards, 
and  Other  Purchase  Descriptions.  The 
coverage  at  (TAR)  48  CFR  1210.004-70 
and  (TAR)  48  CFR  1210.004-71  would 
be  deleted  as  unnecessary  since  it  is 
covered  in  FAR.  The  clause  (TAR)  48 
CFR  1252.217-70  (renumbered 
1252.210-71),  Index  for  Specifications, 
w^ould  be  transferred  from  part  1217  and 
placed  in  the  more  appropriate  part 
1210.  The  provision  at  (TAR)  48  CFR 
1252.210-70,  Brand  Name  or  Equal, 
would  be  modified  to  permit  its  use  in 
all  solicitations  when  appropriate. 
Guidance  for  the  U.S.  Coast  Guard 
(USCG)  would  be  added  which 
incorporates  the  USCG  clause  at 
1252.210-90.  Bar  Coding  Requirement, 
when  the  bar  coding  ofcsupplies  is 
necessary. 

Part  1212.  Contract  Delivery  or 
Performance.  Would  delete  clause 
(TAR)  48  CFR  1252.212-71.  Notice  of 
Delav.  because  it  duplicated  coverage  in 
the  FAR.  Would  add  (TAR)  48  CFR 
1212.302  coverage  on  Priorities  and 
Allocations,  to  advise  that  the  Coast 
Guard  is  the  only  DOT  operating 
administration  given  authority  by  the 
Department  of  Commerce  to  issue  rated 
orders  and  contracts. 

Part  1213.  Small  Purchase  and  Other 
Simplified  Purchase  Procedures.  Would 
remove  internal  administrative  guidance 
conceming-smail  purchases,  basic 
purchasing  agreements,  and  imprest 
funds.  Would  include  in  the  USCG 
guidance  to  part  1252,  the  USCG  clause 
(TAR)  48  CFR  1252.213-90,  Evaluation 
Factor  for  Coast  Guard  Performance  of 
Bar  Coding  Requirement. 

Part  1214.  Sealed  Bidding.  Subsection 
(TAR)  48  CFR  1214.205-1  would 
provide  agency  procedures  for  notifying 
prospective  bidders  that  they  have  been 
added  to  solicitation  mailing  lists,  and 
guidance  for  obtaining  supplemental 
information  to  the  Standard  Form  129. 
Section  (TAR)  48  CFR  1214.303  would 
provide  guidelines  for  receiving  a 
withdrawal  of  a  bid  in  person.  Other 
coverage  would  be  deleted  as 
unnecessary. 


Part  1215.  Contracting  by  Negotiation. 
Coverage  pertaining  to  precontract  costs 
would  be  covered  under  a  more 
appropriate  part  1231.  The  provision  at 
(TAR)  48  CFR  1252.209-71.  Disclosure 
of  Conflicts  of  Interest,  would  be 
transferred  to  a  more  appropriate  part 
1209.  The  clause  at  (TAR)  48  CFR 
1252.215-71,  Key  personnel  and 
facilities,  would  be  edited  end 
renumbered  as  1252.215-70.  For  ease  of 
completion,  the  clause  at  (TAR)  48  CFR 
1252.215-72.  Cost  Proposal 
Instructions,  would  be  edited  and 
reformatted  into  TAR  form  DOT  F 
4220.44.  Contract  Pricing  Summary  (see 
(TAR)  48  CFR  1215.804-6).  Coverage 
would  be  added  to  (TAR)  48  CFR 
section  1215.413  to  explain  under  what 
conditions  proposals  may  be  released 
outside  the  Government.  (TAR)  48  CFR 
1215.612  would  be  revised  to  identify 
location  of  procedures  for  formal  source 
selection;  (TAR)  48  CFR  1215.804 
would  befnodified  to  remind 
contracting  officers  when  partial/limited 
cost  or  pricing  data  may  be  required  and 
the  circumstances  when  certified  cost  or 
pricing  data  may  be  required.  (TAR)  48 
CFR  1215.970  pertaining  to  profit  for 
letter  contracts  (i.e..  an  undefinitized 
action)  would  be  transferred  from  (TAR) 
48  CFR  1216.603  and  Expanded  to 
include  all  undefinitized  actions.  Other 
coverage  would  be  deleted  because  it 
was  unnecessary  or  redundant  with  the 
FAR. 

Part  1216.  Types  of  Contracts.  The 
clause  at  (TAR)  48  CFR  1252.216-71. 
Evaluation  of  Proposals  Subject  to 
Economic  Price  Adjustment,  would  be 
modified  to  streamline  the  coverage. 
The  clauses  at  (TAR)  48  CFR  1252.216- 
72  and  1252.216-73  j\'Ould  be  deleted  as 
superfluous  and  a  clause  at  (TAR)  48 
CFR  1252.216-74,  Settlement  of  Letter 
Contract,  would  be  added  to  specify  that 
the  definitized  contract  results  in  the 
settlement  of  the  letter  contract.  The 
remainder  of  the  coverage  would  be 
removed  because  it  provides  internal 
administrative  guidance  or  would  be 
deleted  as  unnecessary. 

Part  1217.  Special  Contracting 
Methods.  Subparts  1217.1  and  1217.4 
would  be  removed  because  they 
contained  internal  administrative 
guidance.  Subpart  1217.1  would  be 
replaced  with  new  coverage  on  multi- 
year  procurement.  The  clauses 
prescribed  in  Subpart  1217.7000  would 
be  revised  to  reflect  simpler  language. 
Subpart  1217.71  would  be  updated  to 
reflect  terminologv  changes. 

Part  1219.  Small  Business  and  Small 
Disadvantaged  Business  Concerns.  This 
part  would  be  modified  to  remove 
internal  administrative  guidance  and  to 
cancel  the  class  set-aside  for 


construction  contracts  since 
construction  contracts  are  now  covered 
by  the  Small  Business  Competitiveness 
Demonstration  Program.  A  clause  at 
(TAR)  48  CFR  1252.219-70  would  be 
added  to  provide  the  address  for 
submission  of  the  SF-295.  Summary 
Subcontract  Report.  The  coverage  would 
include  DOT's  10  Targeted  Industry 
Categories  previously  published  for 
public  comment  in  54  FR  24069.  as 
amended  by  58  FR  27613.  and  the 
increase  to  the  Emerging  Small  Business 
Reserve  Amount  published  in  56  FR 
46656. 

Part  1220.  Labor  Surplus  Area 
Concerns.  This  part  would  be  modified 
to  add  coverage  required  by  Pub.  L. 
101-225,  Coast  Guard  Authorization  Act 
of  1989.  Section  206.  A  USCG'clause  at 
(TAR)  48  CFR  1252.220-90,  Local  Hire 
Provisions,  would  be  added  for  use  in 
all  contracts. 

Part  1222.  Application  of  Labor  Lans 
to  Government  Acquisitions.  Would 
revise  the  prescription  for  clause 
1252.222-72  to  permit  all  DOT 
operating  administrations  to  use  it  when 
warranted.  Would  delete  clauses 
1252.222-75, 1252.222-77,  and 
1252.222-79  which  are  superseded  by 
FAR  clauses.  Would  remove  DOT 
internal  administrative  guidance  and 
make  editorial  changes  to  clarify 
coverage  on  admittance  of  union 
representatives  to  DOT  installations. 
Would  add  the  assignment  of  a  DOT 
labor  coordinator.  Would  add  1222.405- 
9  to  prescribe  form  DOT  4220.7  which 
is  now  illustrated.under  1253. 

Part  1223.  Environment. 
Consen'ation,  Occupational  Safety,  and 
Drug-Free  Workplace.  Would  remove 
internal  administrative  guidance  dealing 
with  the  submission  of  notifications 
delaying  contract  awards.  Would 
include  clause  1252.223-70.  Removal  or 
Disposal  of  Hazardous  Suhstances- 
Applieable  Licenses  and  Permits,  in 
solicitations  and  contracts  involving  the 
removal  or  disposal  of  hazardous  waste 
material. 

Part  1224,  Protection  of  Privacy  and 
Freedom  of  Information.  Would  revise 
numbering  to  correspond  to  FAR 
coverage.  Would  reword  coverage  to 
more  clearly  define  the  applicability  of 
the  Privacy  Act  of  1974  and  include 
guidance  for  requesting  contract 
information  under  FOIA. 

Part  1225,  Foreign  Acquisition. 
Internal  administrative  requirements 
would  be  removed.  A  supplement 
would  be  added  which  contains  Buy 
American  Act  requirements  for  steel  and 
manufactured  products  pertaining  only 
to  the  Federal  Aviation  Administration. 

Part  1227.  Patents.  Data  and 
Copyrights.  This  part  would  be  modified 
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to  remove  coverage  at  (TAR)  48  CFR 
1227.201-1. 1227.302.  and  1227.409 
since  the  coverage  was  already  in  the 
FAR. 

Part  1228,  Bonds  and  Insurance. 
Would  include  a  requirement  for 
providing  coverage  for  taxes  imposed  by 
the  U.S.  in  performance  bonds.  Would 
substitute  a  recommendation  to  seek  the 
advice  of  legal  counsel  concerning  legal 
remedies  which  may  be  available  under 
the  Miller  Act  in  lieu  of  specifying  legal 
rights.  Would  revise  the  payment 
method  for  records  obtained  under 
FOIA  by  referencing  the  DOT  FOL^ 
regulation.  Would  remove  the  coverage 
at  (TAR)  48  CFR  1228.106-7  concerning 
withholding  contract  payments  and  the 
right  of  subrogationlo  contract  funds  by 
a  surety  because  it  was  confusing  and 
unnecessary.  Would  renumber  clauses 
1252.228-70.  Accident  and  Fire 
Reporting.  1252.223-71.  Protection  of 
Human  Subjects,  and  1252.228-72.  Loss 
of  or  Damage  to  Leased  Aircraft  to 
remove  a  previously  "reserv-ed"  TAR 
clause  number.  Would  include  in  the 
USCG  guidance  to  part  1252.  USCG 
clause  1252.228-90.  Notification  of 
Miller  Act  Payment  Bond  Protection. 

Part  1231,  Contract  Cost  Principles 
and  Procedures.  Precontract  cost 
coverage  would  be  transferred  from  part 
1215.  In  addition,  to  assist  contracting 
officers  and  provide  ready  identification 
by  contractors  for  the  allowance  of 
precontract  costs,  the  clause  at  (TAR)  48 
CFR  1252.231-70.  Date  of  Incurrence  of 
Costs,  would  be  added. 

Part  1232.  Contract  Financing.  Would 
remove  DOT  internal  administrative 
guidance.  Would  remove  paragraphs 
which  paraphrase  sections  of  FAR  part 
32.  Would  add  Appendix  A  which  is 
instructions  for  completing  SF  1034s 
and  SF  1035s  submitted  for  payment 
under  other  than  fixed  price  contracts. 

Part  1233,  Protests,  Disputes,  and 
Appeals.  Would  remove  internal 
administrative  guidance  concerning 
protests.  Would  include  coverage 
concerning  DOT  Alternative  Dispute 
Resolution  (ADR)  procedures,  and 
location  of  DOT  ADR  resolution 
specialist  and  preferred  neutral  to 
perform  the  functions  set  forth  in  the 
Administrative  Disputes  Resolution  Act. 

Part  1234,  Major  System  Acquisition. 
The  coverage  would  identify  where 
DOT'S  internal  operating  procedures  are 
located  for  the  implementation  of  the 
Office  of  Management  and  Budget 
Circular  A-109. 

Part  1235,  Research  and  Development 
Contracting.  Subpart  1235.003  would  be 
removed  and  replaced  with  new 
coverage  designated  as  1235.003  which 
covers  cost  sharing.  Internal 
administrative  guidance  on  scientific 


and  technical  reports  at  Subpart 
1235.010  would  be  removed.  The 
coverage  at  (TAR)  48  CFR  1235.070  and 
the  clause  at  (TAR)  48  CFR  1252.235- 
70  on  recoupment  of  development  costs 
would  be  deleted. 

Part  1236,  Construction  and 
Architect-Engineer  Contracts.  Would 
remove  internal  administrative  guidance 
regarding  government  estimates  of 
construction  costs,  liquidated  damages 
provisions,  award  of  construction 
contracts  to  architect-engineer  firms, 
agenda  for  pre-construction  conferences, 
conduct  of  architect-engineer  evaluation 
boards,  and  negotiation  of  arclfitect- 
engineer  contracts.  Would  revise  and 
reword  criteria  for  selection  of  firms  for 
architect-engineer  contracts  to  eliminate 
duplication  of  FAR  criteria  and  to  more 
closely  align  with  FAR  coverage. 

Part  1237,  Service  Contracting.  Would 
delete  erroneous  information  on 
personal  services  contracts.  Would 
remove  unnecessary  coverage  on 
consulting  and  stenographic  reporting 
services.  The  previous  1237.70, 
mortuary  services,  would  be 
redesignated  as  guidance  applicable  to 
only  the  USCG  since  USCG  is  the  only 
EXDT  operating  administration  which 
contracts  for  these  services.  The  TAR 
coverage  would  remove  unnecessary 
DOT  internal  administrative  guidance 
and  delete  DOD  clause  22.237-7111. 
The  other  DOD  clauses  would  be  given 
DOT  numbers. 

Part  1242,  Contract  Administration. 
Would  remove  internal  DOT 
administrative  guidance  and  quick- 
closeout  procedures  and  reinstate  them 
under  1204.  Would  delete  1242.12  on 
novation  and  change  of  name 
agreements  which  is  superseded  by  the 
FAR  and  would  add  clause  (TAR)  48 
CFR  1252.242-73.  Contracting  Officer's 
Technical  Representative,  to  provide  a 
standard  DOT  clause.  Would  add 
coverage  on  the  affect  of  payment  of 
invoices  when  contract  administration 
is  assigned  to  another  ofTice/agency.     - 

Part  1243,  Contract  Modifications. 
Would  delete  unnecessary  coverage. 

Part  1244,  Subcontracting  Policies 
and  Procedures.  Would  delete 
unnecessary  coverage. 

Part  1245,  Government  Property. 
Would  revise  the  entire  coverage  and 
remove  IXDT  internal  administrative 
guidance  and  would  delete  unnecessary 
requirements  or  requirements 
superseded  by  the  FAR.  Would  revise 
(TAR)  48  CFR  1245.505-14  to  delete 
unnecessary  reporting  requirements  and 
convert  remaining  information 
collection  requirements  to  a  standard 
format  (Form  DOT  F  4220.43).  "» 

Part  1246.  Quality  Assurance.  This 
part  would  be  modified  to  remove 


internal  administrative  guidance  at 
(TAR)  48  CFR  1246.702.  and  to  move 
1246.770  to  USCG  guidance  at  1246.7. 

Part  1247,  Transportation.  Provisions 
and  clauses  would  be  added  to 
implement  the  requirements  of  FAR  part 
47  with  the  goal  of  streamlining  the 
process  and  eliminating  the  need  for 
each  contracting  officer  to  develop  their 
owm  language  to  meet  these 
requirements. 

Part  1250.  Extraordinary  Contractual 
Actions.  Would  remove  internal 
administrative  guidance  regarding 
contract  adjustment  boards,  and  the 
residual  powers  authority  under  Pub.  L. 
85-804. 

Part  1252,  Solicitation  Provisions  and 
Contract  Clauses.  Revisions  in 
provisions  and  clauses  are  Identified  in  » 
the  discussion  of  the  part  which 
prescribes  use  of  the  provision  or 
clause. 

Part  1253.  Forms.  Would  delete  DOD 
Forms  DD  375. 1567.  and  1568;  DOT 
Forms  F  4220.8  and  F  4220.10;  and 
FHWA  Form  1140  which  would  be 
superseded  by  FAR  forms.  Would  delete 
FAA  Form  4450-2  as  unnecessary". 
Would  correct  internal  administrative 
errors  on  Form  DOT  F  4220.45 
(erroneously  numbered  F  4220.5). 
Contractor's  Assignment  of  Refunds, 
Rebates,  Credits,  and  Other  Amounts.- 
and  Form  IX)T  F  4220.46  (erroneously 
numbered  F  4220.6).  Cumulative  Claim 
and  Reconciliation  Statement.  Would 
illustrate  Form  DOT  F  4220.7.  Employee 
Claim  for  Wage  Restitution,  which  was 
previously  referenced  but  not 
illustrated.  Other  revisions  in  forms  are 
identified  in  the  discussion  of  the  part 
which  prescribes  use  of  the  form. 

B.  Regulatory  Flexibility  Act 

This  proposal  is  not  expected  to  have 
a  significant  economic  im|>act  on  a 
sul»i$tantial  number  of  small  entities 
because  the  basic  policies  remain 
unchanged.  An  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  Comments  are  solicited  from 
small  businesses  and  other  interested 
parties  and  will  be  considered  in  the 
development  of  the  final  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
are  t)eing  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 

,  approval  in  accordance  with  44  U.S.C. 

\Chapter  35  under  OMB  No.  2105-0517; 
\Administration:  Office  of  the  Secretary 
of  Transportation;  Title:  Transportation 
Acquisition  Regulation;  Need  for 
Information:  To  solicit,  negotiate, 
award,  and  administer  contracts  in 
accordance  with  the  Federal  Acquisition 
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Regulation,  other  regulations,  and 
statutes;  Proposed  Use  of  Information:  to 
evaluate  offers,  ensure  appropriate 
contract  cost  conirols.  and  minimize 
conditions  conducive  to  fraud,  waste, 
and  abuse:  Frequency:  on  occasion: 
Burden  Estimate:  56.375  hours; 
Forms(s):  DOT  F  4220.4,  7.  43.  44.  45. 
46  and  DD  Form  882;  Average  Burden 
Hours  Per  Respondent:  1.372. 
Comments  on  the  proposed  information 
collection  requirement  should  be  sent  to 
the  DOT  rulemaking  docket  for  this 
proposed  action  and  comments  may 
also  be  submitted  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  the  Department  of 
Trans  portatioo. 

This  proposal  revises  recordkeeping 
and  information  collection  requirements 
and  require  approval  of  OMB  under  44 
U.S.C.  3501.erseq. 

List  of  Sub|ects  in  48  CFR  Chapter  12 

Government  procurement. 

This  hSPRM  is  issued  under  delegated 
authority  under  49  CFR  part  1.59(q). 
TThis  autiiority  has  been  redelegated  to 
the  Senior  Procurement  Executive. 
Issued  this  7*  day  of  January  1994.  at 
Washington.  DC. 
Liada  M.  HiggiBs. 

DiKdor  of  Acquisition  and  Grant 
Management. 

Adoptioa  of  Amendments 

For  the  reasons  set  out  in  the 
preamble.  48  CFR  chapter  12  is  revised 
to  reed  as  follows: 

PART  1201— FEDERAL  ACQUtSiTION 
REGULATION  SYSTEM 

Subpart  1201.1— Purpose,  Authority, 
Issuance 

1^01.101    Puipoae. 

1201.102  Authority. 

1201.103  Applicability. 

1201.104  Issuance. 
1201.104-1     Publication  and  code 

arrangement. 
1201.104-2    Arrangement  of  rrgulations. 
1201.104-3    Copies. 

1201.105  OMB  Approval  Under  the 
Paperwork  Reduction  Act 

Sut>part  1201.2— Administration 

1201. 201     h4aiatenance  of  the  FAR. 
1201.201-1    The  two  councils. 

Subpart  1201.3— Agency  Acquisition 
ReguiatkNia 

1201.301     Policy. 
■  1201J01-70    Amendment  of  (TAR)  4«  CFR 

chnpter  It. 
1201.301-71    Effective  date. 
1 201 .301-72    TAC  or  TN  numbering. 
1201304    Agency  control  and  compliance 

procedures. 


Subpart  1201.470 — Deviations  From  ttie 
FAR  and  TAR 

1201.403  individual  deviations. 

1201.404  Qass  deviations. 

Subpart  1201.6— Contracting  Autttority  and 
Responsibilities 

i;;0 1.602-3    Ratification  of  unauthorized 

commitments. 
1201.603-1    General. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b): 
48  CFR  3.1. 

Subpart  1201.1 — Purpose,  Authority, 
Issuance 

1201.101  Purpose. 

The  Department  of  Transportation 
Acquisition  Regulation  (TAJl) 
est^lishes  uniform  acquisition  policies 
and  procedures,  which  implement  and 
supplement  the  Federal  Acquisition 
Regulation  (FAR). 

1201.102  Authority. 

The  Secretary  of  Transportation  has 
delegated  the  authority  to  issue 
Department  of  Transportation  (DOT) 
procurement  regulations  (i.e.,  the  TAR) 
to  the  Assistant  Secretary  for 
Administration  who  has  redelegated 
this  authority  to  the  Senior  Procurement 
Executive  (SPE). 

1201.103  Appilcabmty. 

(a)  Statute,  the  FAR.  and  (TAR)  48 
CFR  chapter  12  apply  to  all  acquisitions 
within  the  Department  unless  otherwise 
excluded  by  statute,  the  FAR  or  (TAR) 
48  CFR  chanter  12. 

(b)  The  following  order  of  precedence 
applies  to  resolve  any  acquisition 
regulation  or  procedural  inconsistency 
found  within  (TAR)  48  CFR  chapter  12 
or  the  Transportation  Acquisition 
Manual  (TAM)  (stocJced  by  the 
Government  Printing  Office):  (1)  Statute; 

(2)  FAR  or  other  applicable  regulation; 

(3)  TAR:  (4)  DOT  Orders;  and  (5)  TAM. 

(c)  The  Maritime  Administration  may 
depart  from  the  requirements  of  the  FAR 
and  (TAR)  48  CFR  chapter  12  as 
authorized  by  40  U.S.C.  474(16),  but 
shall  adhere  to  those  regulations  to  the 
maximum  extent  practicable. 
Exceptions  from  the  requirements  of  the 
FAR  and/or  (TAR)  48  CFR  chapter  12 
shall  be  documented  in  Maritime 
Administration  procedures  or  each 
contract  file,  as  appropriate. 

1201.104  tssuanca. 

1201.104-1    Publication  and  code 
arrangement 

(a)  The  TAR  is  published  in:  (1)  The 
Federal  Roister;  (2)  cumulated  form  in 
the  CFR;  and  (3)  separate  loose-leaf 
form. 

(b)  TAR  is  issued  as  Chapter  12  ol^ 
Title  4«  of  the  CFR. 


1201.104-2    Arrangement  of  reguiations. 

(a)  General.  The  TAR.  which 
encompasses  both  Departmentwide  and 
operating  administration-unique 
guidance  (see  Subpart  1201.3).  conforms 
with  the  arrangement  and  numbering 
system  prescribed  by  (FAR)  48  CFR         I 
1.104.  Operating  administration-unique 
guidance  contains  the  operating 
administration  acronym  directly 
preceding  the  cite/page  number.  The 
following  acronyms  apply  when 
regulatory  coverage  is  wTitten: 

FAA — Federal  A\'iation  Administration 
FHW A— Federal  Highway 

Administration 
FRA — Federal  Railroad  Administration 
FT  A — Federal  Transit  Administration 
MARAD — Maritime  Administration 
NHTSA — National  Highway  Traffic 

Safety  Administration 
OST — Office  of  the  Secretary 
RSPA — Research  and  Special  Programs 

Administration  / 

SLSDC — Saint  Lawrence  Seaway 

Development  Corporation 
USCG — United  States  Coast  Guard 

(b)  Numbering — (1)  Departmentwide 
guidance,  (i)  The  numbering 
illustrations  at  (FAR)  48  CFR  1.104-2(b) 
apply  to  the  TAR. 

(ii)  Coverage  within  (TAR)  43  CFR 
chapter  12  is  identified  by  the  prefix 
"12"  followed  by  the  complete  FAR  cite 
which  may  be  dowm  to  the 
subparagraph  level  (e.g.,  (TAR)  48  CFR 
1201.201-1). 

(iii)  Coverage  in  this  Chapter  12  that 
supplements  the  FAR  will  use  part, 
subpart  section  and  subsectiort 
numbers  ending  in  "70"  through  "89  . 
A  series  of  numbers  beginning  with 
"70"  is  used  for  provisions  and  clauses 
(e.g..  (TAR)  48  CFR  1201.301-70). 

(iv)  Coverage  in  (TAR)  48  CFR  chapter 
12.  other  than  that  identified  with  a 
"70"  or  higher  number,  that  implements 
the  FAR  uses  the  identical  number 
sequence  and  caption  of  the  FAR 
segment  being  implemented  v\:hich  may 
be  down  to  the  subparagraph  level. 
Subparagraph  numbeis/letters  may  not 
be  shown  as  sequential,  but  may  be 
shown  by  the  specific  paragraph/ 
subparagraph  implemented  from  the 
FAR  (e.g..  (TAR)  48  CFR  1201.201-1 
contains  subparagraphs  (b)  and  (d) 
because  only  these  subjjaragraphs, 
correlating  to  FAR,  are  being 
implemented  by  (TAR)  48  CFR  chapter 
12). 

(2)  Operating  administration-unique 
guidance.  Supplementary  material  for 
which  there  is  no  coimterport  in  the 
FAR  or  TAR  shall  be  identified  using 
chapter,  part,  subpart,  section,  or 
subsection  numtwrs  of  "90"  and  up 
(e.g..  the  U.S.  Coast  Guard's  acronym  is 
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"USCG";  an  USCXi-unique  clause 
pertaining  to  "Inspection  and/or 
Acceptance"  would  be  designated  as 
"USCG  clause  at  (TAR)  48  CFR 
1252.246-90")  and  introductory 
captions  will  be  followed  by  the 
acronym  of  the  operating  administration 
that  the  chapter,  part,  subpart,  section, 
or  subsection  applies  to  (e.g..  USCG- 
unique  guidance  pertaining  to  Miller 
Act  notification  would  be  designated 
"1228.9000  Miller  Act  Notification 
(USCG)". 

(c)  References  and  citations.  (TAR)  48 
CFR  chapter  12  may  be  referred  to  as  the 
Department  of  Transportation 
Acquisition  Regulation  or  the  TAR. 
Cross  reference  to  the  FAR  in  (TAR)  48 
CFR  chapter  12  will  be  cited  by  "FAR" 
followed  by  the  FAR  numbered  cite,  and 
cross  reference  to  the  TAM 
(Transportation  Acquisition  Manual 
which  is  stocked  by  the  Government 
Printing  Office)  in  (TAR)  48  CFR 
chapter  12  will  be  cited  by  "TAM" 
followed  by  the  TAM  numbered  cite. 
References  to  specific  cites  within 
(TAR)  48  CFR  chapter  12  will  be  by  the 
numbered  cite  only. 

1201.104-3    Copies. 

Copies  of  the  TAR  in  Federal 
Register,  loose-leaf,  and  CFR  form  may 
be  purchased  from  the  Superintendent 
of  Documents,  Government  Printing 
Office,  Washington,  DC,  20402. 

1201.105    0MB  Approval  Under  the 
Paperwork  Reduction  Act 

(a)  Data  collection  by  regulation.  The 
information  collection  and 
recordkeeping  requirements  contained 
in  (TAR)  48  CFR  chapter  12  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB).  The  applicable  0MB 
control  number  for  DOT  is  2105-0517. 

(b)  Data  collection  under  proposed 
contracts.  Under  the  regulations 
implementing  the  requirements  of  the 
Paperwork  Reduction  Act  (5  CFR  part 
1320).  0MB  must  approve,  prior  to 
obligation  of  funds,  proposed  contracts 
which  require  the  collection  of 
information  from  ten  or  more  non- 
Federal  persons  or  entities.  Solicitations 
containing  this  type  of  information 
collection  may  be  released  prior  to  0MB 
approval  provided:  (1)  A  statement  is 
included  in  the  solicitation  to  the  effect 
that  contract  award  will  not  be  made 
until  OMB  approval  of  the  information 
collection  requirements  of  the  proposed 
contract  has  been  obtained;  and  (2) 
enough  time  is  permitted  to  allow 
receipt  of  OMB  approval  prior  to 
contract  award. 


Subpart  1201.2— Administration 
1 201 .201    Maintenance  of  the  FAR. 

1201.201-1    The  two  councils. 

»        •        •        *'       • 

(b)  The5PE  is  responsible  for 
providing  a  DOT  representative  to  the 
Civilian  Agency  Acquisition  Council. 

*        *        •        •        • 

(d)  The  Office  of  Acquisition  and 
Grant  Management  is  responsible  for 
Departmentwide  review  and 
coordination  of  cases  containing 
proposed  FAR  revisions,  as  necessary, 
approval  of  DOT-generated  cases,  and 
submission  of  cases  to  the  Civilian 
Agency  Acquisition  Council. 

Subpart  1201.3— Agency  Acquisition 
Regulations 

1201.301    Policy. 

(a)(1)  Acquisition  regulations — (i) 
Departmentwide  acquisition 
regulations.  The  authority  of  the  agency 
head  under  (FAR)  48  CFR  1.301(a)(1)  is 
delegated  to  the  Assistant  Secretary  for 
Administration. 

(ii)  Operating  administration 
acquisition  regulations.  Operating 
administration  acquisition  regulations, 
and  any  changes  thereto,  shall  be 
reviewed  and  approved  by  the  SPE  for 
insertion  into  the  TAR  as  a  TAR 
supplemental  regulation  before  the  SPE 
submits  the  proposed  coverage  for 
publication  in  the  Federal  Register  in 
accordance  with  (FAR)  48  CFR  1.501. 
operating  administration  regulations 
may  be  tnore  restrictive  or  require 
higher  approval  levels  than  those 
permitted  by  (TAR)  48  CFR  chapter  12 
unless  specified  otherwise. 

1201.301-70    Amendment  of  (TAR)  48  CFR 
Chapter  12. 

(a)  Changes  to  (TAR)  48  CFR  chapter 
12  may  be  the  result  of 
recommendations  from  internal  EKDT 
personnel,  other  Government  agencies, 
or  the  public.  These  changes  are  to  be 
submitted  in  the  following  format  to  the 
Office  of  Acquisition  and  Grant 
Management.  400  7th  Street.  SVV.. 
Washington,  DC  20590: 

(1)  Problem:  Succinctly  state  the 
problems  created  by  current  TAR 
language  and  describe  the  factual  and/ 
or  legal  reasons  necessitating  regulatory 
change. 

(2)  Recommendation:  Identify  the 
recommended  change  by  using  the 
current  language  and  lining  through  the 
words  being  deleted  and  inserting 
proposed  language  in  brackets.  If  the 
change  is  extensive,  deleted  language 
may  be  displayed  by  forming  a  box  with 
diagonal  lines  connecting  the  comers. 


(3)  Discussion:  Explain  why  the 
change  is  necessary  and  how  the  change 
will  soNe  the  problem.  Addr^s  any 
cost  or  administrative  impact  on 
Government  activities,  offerors,  and 
contractors.  Provide  any  other  helpful 
information  and  documents  such  as 
statutes,  legal  decisions,  regulations, 
reports,  etc. 

(4)  Collaterals:  Address  the  need  for 
public  comment  (see  (FAR)  48  CFR 
1.301  and  subpart  1.5).  the  Paperwork 
Reduction  .^ct,  and  the  Regulatory 
Flexibility  Act  (see  (FAR)  48  CFR 
1.301(c)). 

(5)  Point  of  Contact:  Provide  a  point 
of  contact  for  answering  questions 
regarding  the  recommendation. 

(b)  The  TAR  will  be  maintained  by 
the  SPE  through  the  TAR  Council 
System  (i.e.,  representatives  from  DOT 
operating  administrations  specifically 
designated  to  formulate  Departmental 
acquisition  policies  and  procedures). 

[1)  Transportation  Acquisition 
Circular  (TAC).  TACs  containing  loose- 
leaf  replacement  pages  which  revise 
parts,  subparts,  or  paragraphs  (also  see 
(TAR)  48  CFR  1201.301-72  of  this 
subpart)  will  be  used  to  amend  (TAR)  48 
CFR  chapter  12.  Each  replacement  page 
will  bear  at  the  top  the  TAC  number  and 
date.  A  vertical  bar  nexl  to  the  coverage 
indicates  that  a  change  has  been  made. 

(2)  TAR  Notice  (TN). 

(i)  TNs  shall  be  issued  when  interim 
guidance  is  necessary  and  as  often  as 
may  be  necessary,  under  any  of  the 
following  circumstances: 

(A)  To  promulgate,  as  rapidly  as 
possible,  selected  material  in  a  general 
or  narrative  manner,  in  advance  of  a 
TAC  issuance; 

(B)  To  disseminate  other  acquisition 
related  information;  or 

(C)  To  issue  guidance  which  is 
expected  to  be  effective  for  a  period  of 
1  year  or  less. 

(ii)  Each  TN  will  terminate  upon  its 
specified  expiration  date. 

1201.301-71    Effective  date. 

Unless  otherwise  stated,  the  following 
applies — 

(a)  Statements  in  TACs  or  TNs  to  the 
effect  that  the  material  therein  is 
"effective  upon  receipt."  "upon  a 
specified  date."  or  that  changes  set  forth 
in  the  document  are  "to  be  used  upon 
receipt."  mean  that  any  new  or  revised 
provisions,  clauses,  procedures,  or 
forms  must  be  included  in  solicitations, 
contracts  ormodifications  issued 
thereafter:  and 

(b)  Unless  expressly  directed  by 
statute  or  regulation,  if  solicitations  are 
already  in  process  or  negotiations 
complete  when  the  TAC  or  TN  is 
received,  the  new  information  (e.g.. 
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contracting  office  thiskt  its  inclusioa 
would  not  be  in  the  best  Interest  of  the 
GovemmenL 


1 201 .301-72    TAC  or  TN  mimbeflng. 

TACs  and  Tns  will  be  numbered 
consecutively  on  a  fiscal  year  basis 
beginning  with  number  "01"  prefixed 
by  the  last  two  digits  of  the  fiscal  year 
(e.g..  TNs  93-01  and  93-02  indicate  the 
first  two  Tns  issued  in  fiscal  year  1993). 

1 201 .304    Agwtcy  control  and  compttance 
procedures. 

(aj  DOT  shall  control  the  proiifsration 
of  acquisition  regulations  by  the  TAR 
Council  System.  This  (TAR)  48  CFR 
chapter  12  and  any  revisions  thereto 
(except  for  paragraph  (b)  of  this  section) 
will  be  prepared  and  issued  through  the 
TAR  Council  System.  The  members  of 
the  TAR  Council  System  shall  represent 
theu  operating  administration's 
viewpoints  along  with  Departmentwide 
considerations  and  be  selected  for  their 
superior  expertise  and  acqviisition 
knowledge.  Further  coordination  (e.g.. 
Offices  of  the  Inspector  General  and 
General  Counsel)  beyond  the  TAR 
Council  Sjrstem  may  be  recommended 
by  the  TAR  Council  to  the  SPE  as 
deemed  appropriate. 

(b)  Operating  administration-unique 
regulations  will  not  be  processed 
through  the  TAR  Council  System,  but 
shall  be  reviewed  by  operating 
admmistration  legal  counsel  and 
submitted  to  M-60  for  review  and 
approval  (See  (TAR)  48  CFR  1252  101 
for  additional  instructions  pertaining  to 
provisions  and  clauses.) 

Sut}part  1201.470— Deviations  From 
the  FAR  and  TAR 

1.403  Individual  deviations. 

Individual  deviauons  from  the  FAR 
and  (TAR)  48  CFR  chapter  12  may  be 
granted  m  writing  by  the  Head  of  the 
Contracting  Activity  within  the 
operating  administration. 

1.404  Class  deviattons. 

Qass  deviations  from  the  FAR  and 
(TAR)  48  CFR  chapter  12  may  be 
granted  in  writing  by  the  Senior 
Procurement  Executive  unless  (FAR)  48 
CFR  1.405(e)  is  applicable. 

Subpart  1201.6— Contracting  Authority 
and  Rasponslblinias 

1 201 .602-3    Ratification  of  urrauthortzed 
com  m  Itnients. 

•         ft         *        *         • 

(b)  Pohcy.  It  Is  the  poUcy  of  DOT  that 
all  procurements  are  to  be  made  by  only 
Government  officials  having  authority  to 


malce  such  acquisitions.  Procurements 
made  by  other  than  authorized 
personnel  are  contrary  to  Departmental 
policy  and  may  be  considered  matters  of 
serious  misconduct  on  the  part  of  the 
employee  making  an  unauthorized 
commitment.  Consideration  will  be 
given  to  initiating  disciplinary  action 
against  an  employee  who  makes  an 
unauthorized  commitment. 

1201.603-1    QeneraL 

Each  DOT  operating  administration  is 
responsible  for  appouiUng  its 
contracting  officers. 

PART  1202— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  1202.1— Definitions 

1202.1    Definitions. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1 

Subpart  1202.1— Definitions 

1202.1    Definitions. 

(a)  Agency,  Federal  agency,  or 
Executive  agency  means  the  Department 
of  Transportation. 

(b)  Chief  of  the  contracting  office 
(COCO)  means  the  individuaUs) 
responsible  fof  managing  the 
contracting  office(s)  within  an  operaUng 
administration. 

(c)  Contracting  activity  includes  all 
the  contracting  offices  within  an 
operating  adniinistration  and  is  the 
same  as  the  term  procuring  activity. 

(d)  Contracting  officer  means  an 
individual  authorized  by  virtue  of  his/ 
her  position  or  by  appointment  to 
perform  the  functions  assigned  by  the 
Federal  Acquisition  Regulation  and  the 
Transportation  Acquisition  Regulation. 

(e)  Department  of  Transportation 
(DOT)  means  all  of  the  operating 
administrations  included  within  the 
Department  of  Transportation. 

(f)  Head  of  the  agency  or  agency  head 
means  the  Secretary  of  TransponaUon 

(g)  Head  of  the  contracting  activity 
(HCA)  means  the  individual  responsible 
for  managing  the  contracting  offices 
within  an  operaUng  administraUon  who 
IS  a  member  of  the  Senior  Executive 
Service  or  a  flag  officer. 

(h)  Head  of  the  operating 
administration  [HOAJ:me&ns  the 
individual  appointed  by  the  President  to 
manage  the  operating  administration. 
(For  acquisition  related  matters,  the 
Assistant  Secretary  for  Administration 
is  the  HOA  for  the  Office  of  the 
Secretary  (OST)). 

(i)  Operating  administration  means 
the  following  components  of  DOT: 

(1)  Federal  Aviation  Administration 
(FAA): 


(2)  Federal  Highway  Administrabon 
(FHWA); 

(3)  Federal  Railroad  Administration 
(FRA); 

(4)  Federal  Transit  Administration 
(FTA); 

(5)  Maritime  Administration 
(MARAD); 

(6)  National  Hi^way  Traffic  Safety 
Administration  (NHTSA); 

(7)  Office  of  the  Secretary  (OST); 

(8)  Research  and  Special  Programs 
Administration  (RSPA); 

(9)  Saint  Lawrrence  Seaway 
Development  Corporation  (SLSDC):  <*^'^ 

(10)  Umted  States  Coast  Guard 
(USCG) 

(jj  Senior  Procurement  Executive 
means  the  Director  of  the  Office  of 
Acquisition  and  Grant  Management  (M- 
60). 

PART  1203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
"CONFUCTS  OF  INTEREST 

Subpart  1203.1— Safeguards 

1203  101-3    Agency  regulaUons. 
1203.104-11    Processing  violations  or 
possible  violations. 

Subpart  1203.2 — Contractor  Gratuities  to 
Govemmant  Personnel 

1203.203    Reporting  suspeaed  violations  of 

the  Gratuities  clause. 
1203  204    Treatment  of  violations 

Subpart  1203.^— Rsports  of  Suspected 
Antitrust  VIotatioM 

1203.301    General. 

Subpart  1203.4— Contingent  Fees 

1 203.409    Misrepresentations  or  violations 
of  the  Covenant  Against  Contingent  Fees 

Subpart  1203.S— Other  Improper  Business 
Practicss 

1203.502    Subcontractor  kickbacks. 
1203.502-2    General. 

Subpart  1203.8 — Limitation  on  ti>«  Payment 
of  Funda  To  Influence  Federal  Transactions 

1203  806    Processing  suspected  violations 
Authority:  5  U.S.C  301;  41  U.S.C  41B(bJ. 
48  CFR  3  1- 

Subpart  1203.1— Safeguards 

1203.101-3    Agency  regulations 

(b)  5  CFR  part  2635.  Standards  of 
Ethical  Conduct  for  Emploj-ees  of  the 
Executive  Branch,  supersedes  the  EH3T 
regulation  at  49  CFR  part  99. 

1203.104-11    Procaaaing  vloiatior>s  or 
possible  violationa. 

(aj(l)  When  the  cwitracting  officer 
receives  information  of  a  violation  or 
possible  violation,  and  concludes  that 
the  reported  violation  or  possible 
violation  of  the  statutory  prohibitions 
has  no  impact  on  the  pending 
procurement,  the  contracting  officer 
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shall  forward  the  inibnnation  required 
by  (FAR)  48  CFR  3.104-ll(a)(l)  to  the 
COCO  for  coiKrurrence  with  the 
contracting  officer's  conclusion.  If  the 
COCO  concurs  with  the  conclusion,  the 
contracting  officer  shall  proceed  with 
the  award,  and  the  COCO  shall  submit 
the  information  and  conclusion  to  the 
HCA. 

(2)  When  the  COCO  does  not  concur 
with  the  conclusion  of  the  contracting 
officer,  the  COCO  shall  advise  the 
contracting  officer  to  withhold  award, 
and  the  COCO  shall  promptly  forward 
the  information  and  documentation  to 
the  HCA. 

(3)  When  the  contracting  officer 
determines  that  the  information 
concerning  a  violation  or  possible 
violation  will  impact  the  pending  ' 
procurement,  the  contracting  officer 
shall  promptly  forward  the  information 
and  documfltWation  to  the  HCA. 

(b)  The  HCA  Shall  review  the 
information  transmitted  in  accordance 
with  subparagraph  (aKl)  through  (a)(3) 
of  this  section  and  take  appropriate 
action,  as  required  by  (FAR)  48  CFR 
3.104-1 1(b). 

(c)  If  the  HCA  believes  that  a  violation 
has  occurred  and  the  information 
should  be  disclos^  to  a  criminal 
investigative  agency  (e.g,  the 
Department  of  Justice)  or  that  there  may 
be  a  possible  violation,  and  an 
investigation  should  be  conducted,  the 
HCA  shall  obtain  guidance  from  legal 
counsel  and  the  IG  prior  to  taking  any 
action.  If  the  HCA,  pursuant  to  (FAR)  48 
CFR  3.104-ll(f},  determines  that  award 
is  justified  by  urgent  and  compelling 
circumstances,  or  is  otherwise  in  the 
interests  of  the  Gdvemment,  a 
memorandum  of  the  facts  and 
circumstances  shall  be  signed  by  the 
HC\  and  placed  in  the  contract  file. 

Subpart  1203.2 — Contractor  Gratuities 
to  Government  Personnel 

1203.203    Reporting  suspected  violations 
of  the  Gratuities  ciausa. 

(a)  Suspected  violations  of  the 
Gratuities  clause  shall  be  reported  to  the 
contracting  officer  responsible  for  the 
acquisition  (or  the  COCO  if  the 
contracting  officer  is  suspected  of  the 
violation).  The  contracting  officer  (or 
COCO)  shall  obtain  from  the  person 
reporting  the  violation,  and  any 
witnesses  to  the  violation,  the  following 
information: 

(1 )  The  date,  time,  and  place  of  the 
suspected  violation; 

(2)  The  name  and  title  (if  kno**Ti)  of 
the  individuai(s)  involved  in  the 
violation:  and 

(3)  The  details  of  the  violation  (e.g., 
the  gratuity  offered  or  intended)  to 


obtain  a  contract  or  fevorable  treatment 
under  a  contract. 

(b)  The  person  reporting  the  violation 
and  witnesses  (if  any)  should  be 
requested  to  sign  and  date  the 
information  certifying  that  the 
information  furnished  is  true  and 
correct. 

(c)  The  COCO  shall  report  suspected 
violations  to  the  Office  of  the  Inspector 
General  (J-1),  400  7th  Street,  S.W.. 
Washington,  DC,  20590,  with  a  copy  to 
General  Counsel  (C-1)  and  the  OA's 
Chief  Counsel. 

1203,204    Treatment  of  viotations. 

The  COCO  shall  afford  the  contractor 
(and  the  contracting  officer  if  he/she  is 
suspected)  the  opportunity  for  an 
informal  hearing.  Government  legal 
counsel  should  be  consulted  regarding 
appropriate  hearing  procedures. 

Subpart  1203.3— Reports  of  Suspected 
Antitrust  Violations 

1203.301    General.  _ 

(b)  The  same  procedures  contained  in 
(TAR)  48  CFR  1203.203  shall  also  be 
followed  for  suspected  antitrust 
violations,  except  suspected  antitrust 
violation  shall  be  reported  through  legal 
counsel  in  accordance  with  (FAR)  48 
CFR  3.303. 

Subpart  1203.4 — Contingent  Fees 

1203.409    MisrepresentattoRs  or  vk>iat1ons 
of  ttM  Covenant  Against  Contingent  Fc 


(a)  The  same  procedures  contained  in 
(TAR)  48  CFR  1203.203  shall  also  be 
followed  for  misrepresentation  or 
violations  of  the  covenant  against 
contingent  fees. 

Subpart  1203.5— Other  improper  ■ 
Business  Practices 

1203.502    Subcontractor  kickbacks. 

1203.502-2    General. 

(g)  The  same  procedures  contained  in 
(TAR)  48  CFR  1203.203  shall  also  be 
followed  for  subcontractor  kickbacks. 

Subpart  1203.8— Limitation  on  the 
Payment  of  Funds  to  Influence  Federal 
Transactions 

1203.806    Processing  suspected  violations. 

Contracting  officers  shall  report,  in 
accordance  with  OA  procedures, 
suspected  violatjons  of  the  requirements 
of  31  U.S.C.  1352  to  the  Assistant 
Inspector  General  for  Investigations  (JI- 
1),  400  Seventh  Street,  SW., 
Washington,  DC,  20590. 


PART  12(M~A0MINISTRATIVC 
MATTERS 

Subpart  12M.1— Contract  Encutlon 

1204.103    Contract  clause. 

8ubpartl204.8— Contact  Files 

1204.804    Closeout  of  contract  flle*. 
1 204 .  804- 1     Closeout  by  the  office 

administering  th«  contract. 
1204.804-5     Detailed  procedures  dosing  out 

contract  files. 
1204.804-570    Supporting  doaeout 

documents. 

Authority:  5  U.S.C.  301;  41  VS.C.  418(b); 
48  CFR  3.1. 

Subpart  1204.1— Contract  EMCutfon 

1204.103    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (FAR)  48  CFR  52.204-1. 
Approval  of  Contract,  filled  in  as 
appropriate,  in  solicitations  when 
approval  to  award  the  resulting  contract 
must  be  obtained  from  an  official  at  a 
level  above  the  contracting  officer. 

Subpart  1204.8 — Contract  FHes 

1 204.804    Closeout  of  contract  fHes. 

1204.804-1    Closeout  by  t^e  ofDce 
administering  ttie  contract 

(b)  If  the  contracting  officer 
determines  appropriate,  the  quick 
closeout  procedures  under  (FAR)  48 
CFR  42.708  may  be  used  for  the 
settlement  of  indirect  costs  under 
contracts  when  the  estimated  amount 
(excluding  any  fixed  fee)  of  the  contract 
is  $3  million  or  less. 

1204.804-6    Detailed  procedures  for 
closing  out  contract  files. 

1204.804-670    Supporting  doseout 
documents. 

(a)  When  applicable  (see  parenthetical 
examples  in  this  ptaragraph)  and  (>rior  to 
contract  closure,  the  contracting  officer 
shall  obtain  the  listed  DOT  and 
Department  of  Defense  (DOD)  forms 
from  the  contractor  to  facilitate  contract 
closeout. 

(1)  Form  DOT  F  4220.4.  Contractor's 
Release  (e.g.,  see  (FAR)  48  CFR  52.216- 
7); 

(2)  Form  DOT  F  4220.45,  Contractor's 
Assignment  of  Refunds,  Rebates,  Credits 
and  Other  Amounts  (e.g..  see  (FAR)  48 
CFR  52.216-7); 

(3)  Form  DOT  F  4220.46.  Cumulative 
Claim  and  Reconciliation  Statement 
(e.g..  see  (FAR)  48  CFR  4.804-5(a)(13); 
and 

(4)  DD  Form  882,  Report  of  Inventions 
and  Subcontracts  (e.g.,  see  (FAR)  48 
CFR  52.227-14). 

(b)  The  forms  (see  (TAR)  48  CFR  part 
1253)  are  used  primarily  for  thecloseoiii 
of  cost -reimbursement,  time-and- 
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materials,  and  labor-hour  contracts. 
However,  the  forms  may  also  be  used  for 
closeout  of  other  contract  types  or  when 
necessary  to  protect  the  Government's 
interest. 

PART  1205-PUBUCIZING  CONTRACT 
ACTIONS 

Subpart  1205.1 — Dissemination  of 
Infonnation 

1205.101     Methods  of  disseminating 
information. 

SUBPART  1205.4— RELEASE  OF 
INFORMATION 

1205.402    General  public. 

Authority:  5  U.S.C.  301:  41  U.S.C.  418(b): 
48CFR3  1. 

SUBPART  1205.1— DISSEMINATION 
OF  INFORMATION 

1205.101    Mettiods  of  disseminating 
Information. 

(a)(2)  To  facilitate  public  examination 
of  solicitations  expected  to  exceed 
$10,000.  but  not  expected  to  exceed  the 
small  purchase  limitation,  COCOs  are 
encouraged  to  p>ost  the  notice  of  the 
solicitation  or  a  copy  of  the  solicitation 
in  a  central  location  within  the 
contracting  office. 

(b)  DOT  publishes  a  Procurement 
Forecast  of  planned  procurements  each 
fiscal  year,  which  is  available  from  the 
DOT  Office  of  Small  and  Disadvantaged 
Business  Utilization  (S-40).  400 
Seventh  Street  SW..  Washington.  DC. 
20590. 

Subpart  1205.4 — Release  of 
Information 

1205.402    General  public. 

It  is  DOT  policy  to  furnish  to  the 
general  public,  upon  request,  the 
following  information  on  proposed 
contracts  and  contract  awards: 

(a)  Prior  to  the  opening  of  sealed  bids 
or  the  closing  date  for  receipt  of 
proposals,  the  names  of  firms  invited  to 
submit  sealed  bids  or  proposals: 

(b)  Prior  to  the  opening  of  sealed  bids 
or  the  closing  date  for  receipt  of 
proposals,  the  names  of  firms  which 
attended  pre-proposal  or  pre-bid 
conferences,  when  held; 

(c)  After  the  opening  of  sealed  bids, 
names  of  firms  which  submitted  bids; 
and 

(d)  After  contract  award,  the  names  of 
firms  which  submitted  proposals. 
Requests  for  other  specific  information 
shall  be  processed  in  accordance  with 
the  DOT  Freedom  of  Information  Act 
rules  and  regulations  ((TAR)  48  CFR 
1224.202). 


PART  1206— COMPETITION 
REQUIREMENTS 

Subpart  1 206.5 — Competition  Advocates 

1206.501     Requirement. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b): 
48  CFR  3.1. 

Subpart  1206.5 — Competition 
Advocates 

1206.501    Requirement 

The  DOT  Senior  Competition 
Advocate  (SCA)  is  located  in  the  Office 
of  the  Assistant  Secretary  for 
Administration  (M-66).  Correspondence 
may  be  sent  directly  to  M-66  or  via  M- 
60. 

PART  1207— ACQUISITION  PLANNING 

Subpart  1207.3 — Contractor  Versus 
Government  Performance 

1207.302    General. 
1207.307    Appeals. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1207.3 — Contractor  Versus 
Government  Performance 

1207.302    General. 

Procedures  for  DOT's  implementation 
of  OMB  Circular  A-76.  Performance  of 
Commercial  Activities,  and  (FAR)  48 
CFR  7.3  is  under  DOT  Order  4400.2 
series.  Performance  of  Commercial 
Attivities. 

1207.307    Appeals. 

DOT  appeal  procedures  for  informal 
administrative  review  of  initial  cost- 
comparison  results  are  contained  in 
DOT  Order  4400.2  series. 

PART  1209— CONTRACTOR 
QUALIFICATIONS 

Subpart  1209.4 — Debarment,  Suspension, 
and  Ineligibility 

1209.406  Debarment. 
1209.406-3    Procedures. 

1209.407  Suspension. 
1209.407-3     Procedures. 

Authority:  5  US  C.  301:  41  U.S.C.  418(b), 
48  CFR  3.1. 

Subpart  1209.5 — Organizational  and 
Consultant  Conflicts  of  Interest 

1209.507    Solicitation  provisions  and 
contract  clause. 

Subpart  1209.4 — Debarment, 
Suspension,  and  Ineligibility 

1209.406    Debarment 

1209.406-3    Procedures. 

(a)  Investigation  and  referral.  The 
COCO  shall  submit  a  notice  of  proposed 
debarment  for  issuance  by  the  SPE  (see 
(FAR)  48  CFR  9.406-3(c)).  Reports  and 
notices  shall  be  coordinated  with  OA 


legal  counsel  prior  to  submission  to  the 
SPE. 

(b)  Decisionmaking  process.  After 
receipt  of  the  OA  report,  the  SPE  may 
request  from  interested  parties 
(including  the  contractor  if  deemed 
appropriate)  a  meeting  or  additional 
supporting  information  to  assist  in  the 
debarment  decision. 

(c)  Notice  of  proposal  to  debar.  The 
SPE  shall  provide  a  copy  of  the  dated, 
signed  notice  of  proposed  debarment  to 
the  COCO. 

(d)  Debarring  official's  decision. 
When  it  is  found  that  the  contractor's 
submission  raises  a  genuine  dispute 
over  facts  material  to  the  proposed 
debarment,  the  SPE  may  request  the 
DOT  Board  of  Contract  Appeals  (OCA) 
to  conduct  fact  finding  and  provide  a 
report  containing  the  results  of  the  fact 
finding. 

(e)  Notice  of  debarring  official's 
decision.  The  SPE  shall  notify  the  COCO 
prior  to  deciding  whether  or  not  to 
impose  debarment.  The  COCO  shall  be 
furnished  the  original  of  the  signed  SPE 
decision  to  include  in  the  contract  file. 
The  SPE  shall  provide  a  copy  of  the 
decision  to  GSA  in  accordance  with 
(FAR)  48  CFR  9.404(c). 

1209.407    Suspension. 

1209.407-3    Procedures. 

(a)  Investigation  and  referral.  The 
COCO  shall  submit  a  notice  of  proposed 
suspension  for  issuance  by  the  SPE  (see 
tFAR)  48  CFR  9.407-3(c)).  Reports  and 
notices  shall  be  coordinated  with  OA 
legal  counsel  prior  to  submission  to  the' 
SPE. 

(b)  Decisionmaking  process.  After 
receipt  of  the  OA  report,  the  SPE  may 
request  from  interested  parties 
(including  the  contractor  if  deemed 
appropriate)  a  meeting  or  additional 
supporting  information  to  assist  in  the 
suspension  decision. 

(c)  Notice  of  suspension.  The  SPE 
shall  provide  a  copy  of  the  dated,  signed 
notice  of  suspension  to  the  COCO. 

(d)  Suspending  official's  decision. 
When  it  is  found  that  the  contractor's 
submission  raises  a  genuine  dispute 
over  facts  material  to  the  proposed 
suspension,  the  SPE  may  request  the 
DOTBCA  to  conduct  fact  finding  and 
provide  a  report  containing  the  results 
of  the  fact  finding.  The  SPE  shall  notify 
the  COCO  prior  to  deciding  whether  or 
not  to  suspend.  The  COCO  shall  be 
furnished  the  original  of  the  signed  SPE 
decision,  which  shall  be  included  in  the 
contract  file.  The  SPE  shall  provide  a 
copy  of  the  decision  to  GSA  in 
accordance  with  (FAR)  48  CFR  9.404(c). 
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Subpart  1209.5— Organizational  and 
Consultant  Conflicts  of  Interest 

i2u9.50f    Soliciurtloff)  provisions. 

The  contracting  officer  should  insert 
the  provision  at  (TAR)  48  CTH 
1252.209-70.  "Disclosure  of  Conflicts  of 
Interest"  in  all  soHdtations  for 
negotiated  acquisitions,  above  the  small 
purchase  limitation  in  (FAR)  48  <ZFR 
part  13,  when  the  contracting  officer 
believes  the  conditions  imder  (FAR)  48 
CFR  9-507-2  warrant  inclusion. 

PART  1210-SPECIRCATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1 210.004    Selecting  specifications  or 
descriptiaQS  for  use. 

1 210.004-70    Offer  evaluation  and  award, 
brand  name  or  equal  descriptions. 

1210  011     Solicitation  provisions  and 
contract  clauses. 

Authority:  5  U-S^C  301;  41  VSC  418(b); 
48  CFR  3.1. 

1 21 0.004    Selecting  spectflcetlona  or 
descriptiont  for  use. 

1210.004-70    Offar  avahMtion  and  award, 
brand  name  or  equal  deacrtptiona. 

(a)  An  offer  may  not  be  rejected  for 
failure  of  the  offered  product  to  equal  a 
characteristic  of  a  braind  name  product 
if  it  was  not  specified  in  the  brand  name 
or  equal  description.  However,  if  it  is 
clearly  established  thai  the  unspecified 
characteristic  is  essential  to  the 
intended  end  use,  the  solicitation  may 
be  defective  and  need  to  be  amended  or 
the  requirement  resolicited. 

(b)  The  contracting  officer  shall  insert 
in  the  solicitation  an  entry  substantially 
as  follows  for  completion  by  the  offeror 
in  the  Item  listing  after  eech  item  or 
component  part  of  an  end  item  to  which 
a  brand  name  or  equal  purchase 
description  applies: 

Offering  on: 

Manufacturer's  Name.   

Brand:    

No.:    -: — 


(c)  Except  when  bid  samples  are 
requested  for  brand  name  or  equal 
procurements,  the  following  note  shall 
be  inserted  in  the  item  listing  after  eech 
brand  name  or  equal  item  (or 
component  part),  or  at  the  bottom  of 
each  page,  listing  aeveral  such  items,  or 
in  a  manner  that  may  otbervrise  direct 
the  offiaror's  attention  to  this  note. 

Offerors  offering  other  than  brand  name 
items  Identified  herein  should  &imlsli  with 
their  offers  adequate  Information  to  ensure 
that  a  determination  can  be  made  as  to 
equality  of  the  product(s)  offered  (Me  the 
provision  at  (TAR)  48  CFR  1252.210-70, 
Brand  Name  or  Equal). 


1210.011    SoJIcitattonprowWeiiaaMi 
contract  dauaea. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  (TAR)  48  CFR 
1252.210-70,  Brand  Name  or  Equal  in 
solicitations  iising  a  brand  name  or 
equal  purdiase  description  whenever 
practicable. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.210- 
71,  Index  for  Specifications,  when  an 
index  or  table  of  caotaats  may  be 
furnished  with  the  specification. 

PART  1210--SPECIFICATK>NS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1210.011-90    Solicitation  provision  and 
contract  clause.  (USOG) 
Anthoritjr  5  U.S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1 

12ia011-90    Solicitation  provlaion  and 
contract  ciauae.  (USCG) 

(a)  The  contracting  officer  shall  insert 
the  USCG  clause  at  (TARJ  48  CRR 
1252.210-00,  Bar  Coding  Requirement, 
in  solicitations  and  contracts  over  the 
small  purchase  limitation  (also  see 
(TAR)  48  CFR  1213.507-90(a))  when  the 
bar  coding  of  supplies  is  necessary. 

(b)  See  (TAR)  48  CFR  1213.5O7-90(b) 
for  a  provision  required  when  the  USCG 
clause  at  (TAR)  48  CFR  1252.210-90, 
Bar  Coding  Requirement,  is  used  in 
small  purchases. 

PART  1212— CONTRACT  DELIVERY 
OR  PERFORMANCE 

Subpart  1212.3— f>rforttles  and  Allocations 
1212.302    General. 

Autharily:  5  U.S.C  301;  41  U.&C  418(b); 
48  CFR  3.1. 

Subpart  1212.3— Priortttes  and 
Allocatkms 

1212.302    General. 

(c)  Tlie  USCG  is  the  only  DOT  OA 
delegated  authority  under  the  Defense 
Priorities  and  Allocations  System 

(DP AS)  regulation  (15  CFR  part  700)  to 
assign  priority  ratings  on  contracts  and 
orders  placed  with  contractors  to 
acquire  products,  materials,  and 
services  in  support  of  USCG  certified 
national  defense  related  programs. 

PART  1213— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

Subpart  1213.5— Purehaaa  Ordara 

1213.107-90    Solicitatioo  provition.  (USOG) 
1213.507-90    Qauses.  (USCG) 

Authority:  5  U.S.C  301;  41  U.SXI  418(b); 
48  CFR  3.1. 


Subpart  1213.t— Ganaral 

1213.107-90    Solicitation  provision 
(ampUaa)  (USCG)  * 

The  contracting  officer  shall  insert  the 
USCG  provision  at  (TAR)  48  CFR 
1252.213-90.  Evaluation  Factor  for 
Coast  Guard  Perftmnance  of  Bar  Coding 

Requirement,  in  requests  for  quotations 
when  the  USCG  clause  at  (TAR)  48  CFR 
1252.210-90(a).  Bar  Coding 
Requirement,  is  used  in  gmflU 
punJiases. 

Subpart  1213.5— Purchase  Orders 

1213.507-90    Ciauaes.  (USCG) 

(a)  "nw  contracting  officer  shall  insert 
the  USCG  clause  at  (TAR)  48  CFR 
1252.210-90.  Bar  Coding  Requirement, 
in  requests  for  quotations  and  purchase 
orders  issued  by  the  inventory  Control 
Points  when  bar  coding  of  supplies  is 
necessary. 

PART  1214— SEALED  BIDDING 

Subpart  1214.2— Solicitation  of  Bids 

1214.205    Solidtatian  mailing  lists. 
1214.205-1     Establishment  ol  lifts. 

Subpart  1 214.3— Submlaeion  of  Bkta 

1214.302  Bid  submission. 

1214.303  Modi  flcation  or  withdrawal  of 
bids. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48CFR3  1. 

Subpart  1214.2— Solicitation  of  Bids 
1214.205    Solicitation  maiUng  Nats. 

1214.205-1    Establishmant  of  lists. 

(b)  The  issuance  of  a  solicitation 
within  a  reasonable  time  (Le..  normally 
45  days)  after  receipt  of  a  SF  129, 
Solicitation  Mailing  List  Application, 
constitutes  the  notification  required 
under  (FAR)  48  CFR  14.205-1.  If  a 
solicitation  is  not  anticipated  for  release 
within  a  reasonable  time  a^er  receipt  of 
the  SF  129  Of  if  an  applicant  does  not 
meet  the  criteria  for  placement  on  the 
list,  the  contracting  officer  shall  provide 
a  written  notification  of  acceptance  or 
non-acceptance  ts-the  appUcsnt  within 
45  days  of  application  receipt 

(d)  keqiMsts  for  supplemental 
information  shall  normally  be  ^tached 
to  the  SF  129  and  forwarded  to  potential 
suppliers  for  completion. 

Subpart  1214.3— Submission  of  Bids 

1214.302    Bid  aubmlaalon. 

(b)  Contracting  officers  may  permit 
telegraphic  bids  to  be  conununiceted  by 
means  of  a  telephone  call  from  tbe 
telegraph  office  t^tbe  designated  offioe 

Erovided  tbatsfooedures  and  controls 
ave  been  estaolishad  by  the  COCO  for 


\ 
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receiving  and  safeguarding  these 
incoming  bids. 

1214.303    Modification  or  withdrawal  of 
bids. 

(b)  The  receipt  required  by  (FAR)  48 
CFR  14.303(b)  for  withdrawal  of  a  bid  in 
person  shall  be  worded  substantially  as 
follows: 

I  certify  as  a  bona  fide  agent  for  or 
representative  of 

(Bidder's  name  and  address],  I  am  authorized 

to  withdraw  the  bid  on  IFB  No. 

scheduled  for  opening  on and 

hereby  acknowledge  receipt  of  the  unopened 
bid. 

(Name  and  telephone  no.) 
(Date) 

PART  1215— CONTRACTING  BY 
NEGOTIATION 

Subpart  1215.1 — General  Requirements  for 
Negotiation 

,1215.106    Contract  clauses. 

SUBPART  1215.4— SOLiCITATION  AND 
RECEIPT  OF  PROPOSALS  AND 
SOLICITATIONS 

1213.407    Solicitation  provisions. 
1215.413    Disclosure  and  use  of  information 

before  award. 
1215.413-1     Alternate  I. 
1215.413-2    Alternate  II. 

SUBPART  1 21 5.fr-S0URCE  SELECTION 

1215.612     Formal  source  selection. 
SUBPART  1215.8— PRICE  NEGOTIATION 

1215.804    Cost  or  pricing  data. 
1215.804-2    Requiring  certified  cost  or 

pricing  data. 
1215.804-6    Submission  of  data. 

Subpart  1215.9— Profit 

1215.970    Payment  of  profit  or  fee  under 
contracts. 
Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1215.1 — General 
Requirements  for  Negotiation 

1215.106    Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.215-70. 
Key  Personnel  and/or  Facilities,  in 
solicitations  and  contracts  when  the 
selection  for  award  is  substantially 
based  on  the  offeror's  possession  of 
special  capabilities  regarding  personnel 
and/or  facilities. 

Subpart  1215.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations 

1215.407    Solicitation  provisions. 

(i)  The  provision  at  (FAR)  48  CFR 
52.215-35,  Annual  Representations  and 
Certifications — Negotiation,  shall  be 
included  when  applicable. 


1215.413    Disclosure  and  use  of 
Information  t>efore  award. 

1215.413-1    Alternate  I. 

The  alternate  procedures  at  (FAR)  48 
CFR  15.413-2  shall  be  used  in  lieu  of 
the  alternate  procedures  prescribed  at 
(FAR)  48  CFR  15.413-1. 

1215.413-2    Alternate  II. 

(e)  The  notice  at  (FAR)  48  CFR 
15.413-2(e)  shall  be  placed  on  the  cover 
sheet  of  all  proposals,  whether  solicited 
or  unsolicited.  The  cite(s)  under  the  first 
paragraph  of  the  notice  shall  be.  as  a 
minimum.  (TAR)  48  CFR  1215.413-2(f) 
and  the  cite  of  any  OA  implementing 
procedures. 

(f)  Proposals  may  be  released  outside 
of  the  Government  if  it  is  necessary  to 
receive  the  most  competent  technical 
and/or  management  evaluation  available 
as  long  as  the  requirements  of  (FAR)  48 
CFRl5.413-2(f)aremet. 

Subpart  1 21 5.&— Source  Selection 

1215.612    Formal  source  selection. 
DOT'S  formal  source  selection 
procedures  are  contained  in  TAM 
(Transportation  Acquisition  Manual 
which  is  stocked  by  the  Government 
Printing  Office),  chapter  1215. 
Appendix  A. 

Subpart  1215.8 — Price  Negotiation 

1215.804    Cost  or  pricing  data. 

1215.804-2    Requiring  certified  cost  or 
pricing  data. 

(a)(5)  When  certified  cost  or  pricing 
data  are  not  lemiired  (e.g.,  the  action  is 
below  the  ti^rtsholds  at  [FAR)  48  CFR 
15.804-2  or^pfequate  price  competition 
is  expected  Jo  exist),  the  contracting 
officer  may\sk  for  partial/limited  data 
when  it  is  necessary  for  the 
Government's  analysis  (e.g.,  cost 
realism).  The  contracting  officer  shall 
not  require  this  data  to  be  certified. 

(b)  If,  after,  receipt  of  proposals,  the 
contracting  officer  determines  that 
adequate  price  competition  does  not 
exist,  the  contracting  officer  shall 
obtain,  as  apfpropriate  (see  (FAR)  48  CFR 
15.804-2).  certified  cost  or  pricing  data. 

1215.804-6    Submission  of  data. 

The  contracting  officer  may  require 
the  submission  of  DOT  Form  4220.44, 
Contract  Pricing  Summary,  when 
submitting  a  proposal  that  requires  a  SF 
1411. 

Subpart  1215.»— Profit 

1215.970    Payment  of  profit  or  fee  under 
contracts. 

Profit  or  fee  shall  only  be  paid  on 
definitized  contracts  and  modifications. 


Any  profit  or  fee  earned  during  the 
undefinitized  period  shall  be  paid  once 
the  contract  and/or  modification,  as 
applicable,  is  definitized. 

PART  1216— TYPES  OF  CONTRACTS 

Subpart  1216.2— Fixed-Price  Contracts 

1216.203    Fixed-price  contracts  with 

economic  price  adjustment. 
1216.203-4    Contract  clauses. 
1216.203-470    Solicitation  provision. 

Subpart  1216.4 — Incentive  Contracts 

1216.405    Contract  clauses. 

Subpart  1216.6— TIme-and-Materials,  Lat>or- 
Hour,  and  Letter  Contracts 

1216.603    Letter  conU-acts. 
1216.603-4    Contract  clauses. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1216.2— Fixed-Price  Contracts 

1216.203    Fixed-price  contracts  with 
economic  price  adjustment 

1216.203-4    Contract  clauses. 

1216.203-470    Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  (TAR)  48  CFR  1252.216-70. 
Evaluation  of  Offers  Subject  to  an 
Economic  Price  Adjustment  Clause,  in 
solicitations  containing  an  economic 
price  adjustment  clause. 

Subpart  1216.4 — Incentive  Contracts 

1216.405    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.216- 

71.  Determination  of  Award  Fee.  in  all 
cost-plus-award-fee  solicitations  and 
contracts. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.216- 

72.  Performance  Evaluation  Plan,  in  all 
cost-plus-award-fee  solicitations  and 
contracts. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.216- 

73.  Distribution  of  Award  Fee.  in  all 
cost-plus-award-fee  solicitations  ^nd 
contracts. 

Subpart  1216.6 — Time-and-Materials, 
Labor-Hour,  and  Letter  Contracts 

1216  603    Letter  contracts. 

1216.603-4    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.216-74, 
Settlement  of  Letter  Contract,  in  all 
definitized  letter  contracts. 

Part  1217 — Special  Contracting 
Methods 

Subpart  1217.1 — Multiyear  Contracting 

1217.102     Policy. 
1217.102-1     Uses. 
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Subpart  1217.70— Fixed  Price  Contracts  for 
Vessel  Repair,  Alteration  or  Conversion 

1217.7000    Qauses. 

Subpart  1217.71 — Energy  Savinga 
Performance  Contracts 

1217.7100    Policy. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1217.1— Multiyear  Contracting 

1217.102   Policy. 

1217.102-1    Uses. 

The  FAA  Administrator  has  been 
granted  specific  statutory  multiyear 
contracting  authority  by  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Subtitle  B  of  Title  IX  of  Public 
Law  101-508,  Omnibus  Budget 
Reconciliation  Act  of  1990,  Section 
9118).  FAA  implementing  procedures 
are  contained  in  Federal  Aviation 
Acquisition  Manual  Subchapter  1217.1. 

Subpart  1217.70— Fixed  Price 
Contracts  for  Vessel  Repair,  Alteration 
or  Conversion 

1217.7000    Clauses. 

The  following  clauses  are  to  be  used 
in  specific  solicitations  and  contracts: 

(a)  The  clauses  set  forth  in  (TAR)  48 
CFR  1252.217-71  through  (TAR)  48  CFR 
1252.217-74  and  (TAR)  48  CFR 
1252.217-76  through  (TAR)  48  CFR 
1252.217-80  shall  be  included  and 
clause  (TAR)  48  CFR  1252.217-75  may 
be  included  in  sealed  bid  fixed-price 
solicitations  and  contracts  for  vessel 
repair,  alteration,  or  conversion  which 
are  to  be  performed  within  the  United 
States,  its  possessions,  or  Puerto  Rico. 

(b)  Unless  inappropriate,  the  clauses 
set  forth  in  (TAR)  48  CFR  1252.217-71 
through  (TAR)  48  CFR  1252.217-74  and 
(TAR)  48  CFR  1252.217-76  through 
(TAR)  48  CFR  1252.217-80  should  be 
included  and  (TAR)  48  CFR  1252.217- 
75  may  be  included  in  negotiated 
solicitations  and  contracts  to  be 
performed  outside  the  United  States. 

(c)  The  clause  at  (TAR)  48  CFR 
1252.217-81,  Guarantee,  shall  be  used 
where  general  guarantee  provisions  are 
deemed  desirable  by  the  contracting 
officer. 

(1)  When  inspection  and  acceptance 
tests  will  afford  full  protection  to  the 
Government  in  ascertaining 
conformance  to  specifications  and  the 
absence  of  defects  and  deficiencies,  no 
guarantee  clause  for  that  purpose  shall 
be  included  in  the  contract. 

(2)  The  customary  guarantee  period, 
to  be  inserted  in  the  first  sentence  of  the 
clause  at  (TAR)  48  CFR  1252.217-81, 
Guarantee,  is  60  days.  However,  in 
certain  instances,  the  contracting  officer 


may  desire  to  include  a  clause  in  a 
contract  for  a  guarantee  period  of  more 
than  60  days.  In  such  instances: 

(i)  Where,  afier  full  inquiry,  it  has 
been  determined  that  such  longer 
guarantee  period  will  not  involve 
increased  costs,  a  longer  guarantee 
period  may  be  substituted  by  the 
contracting  officer  for  the  usual  60  days; 
or 

(ii)  Where  the  full  inquiry  discloses 
that  such  longer  guarantee  period  will 
involve,  or  is  reasonably  expected  to 
involve,  increased  costs,  such  facts  and 
the  reasons  for  the  need  for  such  longer 
period  shall  be  set  forth  in  letter  form 
to  the  COCO,  requesting  approval  for 
use  of  guarantee  period  in  excess  of  60 
days.  Upon  approval,  the  longer  period 
may  be  inserted  by  the  contracting 
officer  in  the  first  sentence  of  the  clause 
at  (TAR)  48  CFR  1252.217-81, 
Guarantee. 

Subpart  1217.71 — Energy  Savings 
Performance  Contracts 

1217.7100    Policy. 

Federal  agencies  may  enter  into  multi- 
year  contracts  for  a  period  of  up  to  25 
years  under  Title  VIII  of  the  National 
Energy  Conservation  Policy  Act,  42 
U.S.C  8287,  as  amended.  Energy 
savings  performance  arrangements  are 
appropriate  where  a  contractor  makes 
improvements  and/or  operating  changes 
to  Federally-owned  buildings  and 
facilities  to  improve  energy  efficiency, 
at  no  cost  to  the  Federal  Government. 
Proposed  actions  under  this  section 
shall  be  coordinated  with  M-60. 

PART  1219— SMALL  BUSINESS  AND 
SIMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  1219.2— Policies 

1219.201    General  policy. 

Subpart  1219.7 — Subcontracting  writh  Sntall 
Business  and  Small  Disadvantaged 
Business  Concerns 

1219.708    Solicitation  provisions  and 

contract  clauses. 
1219.708-70    DOT  solicitation  and  contract 

clause. 

Subpart  1219.10— Small  Business 
Competltiyeness  Demonstration  Program 

1219.1005  Applicability. 

1219.1006  Procedures. 

Appendices 

Appendix  A    Targeted  Industry  Categories 
Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1219.2— Policies 

1219.201    General  policy. 

(c)  The  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization  (S- 


40),  is  responsible  for  the 
implementation  and  execution  of  the 
small  and  small  disadvantaged  business 
programs  required  by  sections  8  and  15 
of  the  Small  Business  Act.  HOAs  or 
their  designees  are  responsible  for 
appointing  Small  and  Disadvantaged 
Business  Utilization  Specialists  within 
the  OAs. 

Subpart  1219.7— Subcontracting  Vmth 
Small  Business  and  Small 
Disadvantaged  Business  Concerns 

1219.708    Solicitation  provisions  and 
contract  clauses. 

1219.708-70    DOT  solicitation  and  contract 
clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.219-70, 
Small  Business  and  Small  ^ 

Disadvantaged  Business  Subcontractina 
Reporting,  in  soUcitations  and  contracts 
containing  the  clause  at  (FAR)  48  CFR 
52.219-9. 

Subpart  1219.10— Small  Business 
Competitiveness  Demonstration 
Program 

1219.1005  AppUcability. 

(b)  Targeted  industry  categories. 
DOT'S  targeted  industry  categories  are 
shown  in  appendix  A  of  this  subpart. 

1219.1006  Procedures. 

(c)  Emerging  small  business  set-aside. 
The  SBA  published  a  notice  in  the 
Federal  Riegister,  dated  September  13, 
1991,  that  increased  the  emerging  small 
business  reserve  amount  for  Architect- 
Engineer  (A-E)  services  from  $25,000  to 
$50,000.  Therefore,  A-E  services  below 
$50,000  are  reserved  for  emerging  small 
businesses,  if  the  conditions  of  (FAR)  48 
CFR  19.1006(c)(1)  are  met. 


Appendix  A 

Stand- 

FPDS 

ard  irv 

Industry  category* 

product 
and  serv- 

dustnal 
cJassH 

ice  code 

fication 
code 

(1)  Engineering  Devel- 

AT94 

8748 

opment 

(2)  Systems  Engineer- 

R414 

8748 

ing  Services  (Only). 

(3)  Radio/TV  Commu- 

5820 

3663 

nication  Equipment 

(except  airtxxne). 

(4)  Maintenance  En- 

J028/J010 

7699 

gine/Tuftine  and 

Maintenance  Re- 

pair. Rebuilding  of 

Weapons  Equip- 

ment. 

(5)  ADP  Central  Proc- 

essing Units. 

Analog  

7020 

3571 
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Stand- 

FPDS 

ard  irv 

Industry  category* 

product 
and  serv- 

dustrlal 
classi- 

ice code 

fication 
code 

Digital — 

7021 

3571 

Hytxid  ...i. 

7022 

3571 

(6)  ADP  Support 

7035 

3577 

Equip«T»pL 

(7)  AOP  Cwnponents  . 

7060 

3571 

(8)  ADP  Teleproces- 

D302/ 

7371 

sing  and  Systems 

D305 

Development  and 

Programming  Serv- 

ices. 

(9)  Gas  Tu(t)ines  and 

2840 

3724 

Jet  Engines,  Air- 

craft; and  Compo- 

nents. 

(10)  Radar  Equipment 

5840/ 

3812 

and  Navigation  and 

AT30 

Navigationai  Aids 

R&D. 

*  The  trxlustry  categories  were  derived  from 
Federal  Procurement  Data  Product  and  Serv- 
ices Codes  Manual,  dated  September  1991. 

PART  1220— LABOR  SURPLUS  AREA 
CONCERNS 

Subpart  1220.90-Locai  Hire 

1220.9000  Policy.  CUSCG) 

1220.9001  SolicitatiOD  provision  and 
contract  clause.  (USCG) 

AuthorilT:  5  U.S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1220.90— LocaJ  Hire 
122a9000    PoUcy.  (USCG) 

Public  Law  101-225,  Coast  Guard 
Authorization  Act  of  1989,  Section  206, 
added  Section  666  to  Title  14  of  the 
United  States  Code,  which  requires  the 
U.S.  Coast  Guard  to  include  a  provision 
for  local  hire  in  each  contract  for 
construction  or  services  to  be  performed 
in  whole  or  in  part  in  a  State  that  has 
an  unemployment  rate  in  excess  of  the 
national  average  rate  of  unemployment 
(as  determined  by  the  Secretary  of 
Labor).  The  Secretary  of  Transportation 
may  waive  this  requirement  in  the 
interest  of  national  security  or  economic 
efficiency. 

1220.9001    Solldtatton  provision  and 
contract  clause.  (USCG) 

The  contracting  officer  shall  insert  the 
USCG  clause  at  (TAR)  48  CFR 
1252.220-90,  Local  Hire  Provision,  in 
all  solicitations  and  contracts  as 
required  by  (TAR)  48  CFR  1220.9000. 


PART  1222— APPUCATKW  OF  LABOR 
LAWS  TO  GOVERNMENT 

ACQUISITIONS 

Subpart  1222.1— Basic  Labor  Pollclas 

1222.101     Labor  relations. 
1222.101-70    Admittance  of  union 

representatives  to  DOT  installations. 
1222.101-71    Contract  clauses. 

Subpart  1222.4 — Latwr  Standards  for 
Contracts  Involvtng  Construction 

1222.406    Administration  and  enforcement. 
1222.406-9    Withholding  from  or 
suspension  of  contract  payments. 

Subpart  1222.6— Walsh-Healey  Public 
Contracts  Act 

1222.608     Procedures. 
1222. 608-^    Award  pending  fmal 
determination. 
Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1222.1 — Basic  Latx}r  Policies 

1222.101    Labor  relations. 

1222.101-70    Admittance  of  union 
representatives  to  DOT  Installations. 

(a)  It  is  the  policy  of  DOT  to  admit 
labor  union  representatives  of  contractor 
employees  to  DOT  installations  to  visit 
work  sites  and  transact  labor  union 
business  with  contractors,  their 
employees,  or  union  stewards  pursuant 
to  existing  union  collective  bargaining 
agreements.  Their  presence  shall  not 
interfere  with  the  contractor's  work 
progress  under  a  DOT  contract  nor 
violate  the  safety  or  sec%mty  regulations 
that  may  be  applicable  to  persons 
visiting  the  installation.  The  union 
representatives  will  not  be  permitted  to 
conduct  meetings,  collect  union  dues,  or 
make  speeches  concerning  union 
matters  while  visiting  a  work  site. 

(b)  Whenever  a  union  representative 
is  denied  entry  to  a  work  site,  the 
person  denying  entry  shall  make  a 
written  report  to  the  DOT  labor 
coordinator  (i.e..  Director.  Office  of 
Economics  (P-35),  Office  of  the 
Secretary)  or  OA  labor  advisor,  if  any, 
vdthin  two  working  days  after  the 
request  for  entry  is  denied.  The  report 
shall  include  the  reason(s)  for  the 
denial,  the  name  of  the  representative 
denied  entry,  the  imion  affiliation  and 
number,  and  the  name  and  title  of  the 
person  that  denied  the  entry. 

1222.101-71    Contract  clauses. 

(a)  The  contracting  officer,  may,  when 
applicable,  insert  the  clause  at  (TAR)  48 
CFR  1252.222-70,  Strikes  or  Picketing 
Affecting  Timely  Completion  of  the 
Contract  Work,  in  solicitations  and 
contracts. 

(b)  The  contracting  office^  may,  when 
applicable,  insert  the  clause  at  (TAR)  48 
CFR  1252.222-71.  Strikes  or  Picketing 


Affecting  Access  to  a  DOT  Facility,  in 
solicitations  and  contracts. 

Subpart  1222.4 — Labor  Standards  for 
Contracts  Involving  Construction 

1222.406    Administration  and  enforcement 

1222.406-9    Withholding  from  or 
suspension  of  contract  payments. 

(c)  Disposjtion  of  contract  payments 
withheld  or  suspended. 

(1)  Forwarding  wage  underpayments 
to  the  Comptroller  General.  The 
contracting  officer  shall  ensure  that  a 
completed  Form  DOT  F  4220.7. 
Employee  Claim  for  Wage  Restitution,  is 
obtained  from  each  employee  claiming 
restitution  under  the  contract.  The 
Comptroller  General  (Claims  Division) 
must  receive  this  form  with  a  completed 
SF  1093,  Schedule  of  Withholding 
Under  the  Davis-Bacon  Act  and/or  the 
Contract  Work  Hours  and  Safety 
Standards  Act,  before  payment  can  be 
made  to  the  employee. 

Subpart  1222.&-Walsh-Healey  Public 
Contracts  Act 

1222.608    Procedures. 

1222.606-4    Award  pending  final 
determination. 

(b)  The  official  authorized  to  approve 
the  contracting  officer's  written 
certification  required  by  (FAR)  48  CFR 
22.60S-4(b)(l)  is  the  HCA. 

PART  1223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Subpart  1 223.3— Hazardou  s  Material 
identification  and  Material  Safely  Data 

1223.303     Contract  clause. 

Sut>part  1223.70— Safety  Requirements  for 
Selected  Dot  Contracts 

1223  7000    Contract  clauses. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b): 
48  CFR  3.1. 

Subpart  1223.3— Hazardous  Material 
Identification  and  Material  Safety  Data 

1223.303    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.223-70, 
Removal  or  Disposal  of  Hazardous 
Substances — Applicable  Licenses  and 
Permits,  in  solicitations  and  contracts 
involving  the  removal  or  disposal  of 
hazardous  waste  material. 

Subpart  1223.70— Safety  Requirements 
for  Selected  DOT  Contracts 

1223.7000    Contract  clauses. 

(a)  Where  all  or  part  of  a  contract  will 
be  performed  on  Government-owned  or 
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leased  property,  the  contracting  officer 
shall  insert  the  clause  at  (TAR)  48  CFR 
1252.223-71,  Accident  and  Fire 
Reporting. 

(b)  For  all  solicitations  and  contracts 
under  which  human  test  subjects  will  be 
utilized,  the  contracting  officer  shall 
insert  the  clause  at  (TAR)  48  CFR 
1252.223-72,  Protection  of  Human 
Subjects. 

PART  1224— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

1224.000    Scope  of  part. 

Subpart  1224.1— Protection  of  Individual 
Privacy 

1224.102-70    Applicability. 

'SUBPART  1224^— FREEDOM  OF 
INFORMATION  ACT 

1224.202    Policy. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

1224.000    Scope  Of  part 

EXDT's  rules  and  regulations 
implementing  the  Privacy  Act  of  1974 
are  located  at  49  CFR  part  10. 

Subpart  1224.1 — Protection  cfT 
Individual  Privacy 

1224.102-70    Applicability. 

(a)  Illustrations  of  systems  of  records 
to  which  the  Privacy  Act  appUes  and 
which  shall  not  lie  released  irrespective 
of  whether  the  Government  or  a 
contractor  acting  on  behalf  of  the 
Government  is  maintaining  the  records 
include  the  follov«ng: 

(1)  Personnel,  payroll  and  background 
records  personal  to  any  officer  or 
employee  of  DOT,  or  other  person, 
including  his  or  her  residential  address; 

(2)  Medical  histories  and  medical 
records  concerning  individuals, 
including  appUcants  for  licenses;  and 

(3)  Any  other  detailed  record 
containing  information  identifiable  with 
a  particular  person. 

(b)  Illustrations  of  systems  of  records 
to  which  the  Privacy  Act  does  not  apply 
include: 

(1)  Records  that  are  maintained  by  a 
contractor  on  individuals  employed  by 
the  contractor  in  the  process  of 
providing  goods  and  services  to  the 
Federal  Government;  and 

(2)  The  records  generated,  when 
contracting  with  an  educational 
institution,  on  contract  students 
pursuant  to  their  attendance  (e.g., 
admission  forms,  grade  reports), 
provided  that  they  are  similar  to  those 
maintained  on  other  students  and  are 
commingled  with  records  of  other 
students. 


SubfMit  1224^— Freedom  of 
Information  Act 

1224.202    Policy. 

DOT  rules  and  regulations 
implementing  the  Freedom  of 
Information  Act  (FOIA)  and  the  names 
and  addresses  of  the  OA  FOIA  offices 
are  located  in  49  CFR  part  7.  Specffic 
contract  award  information  shall  be 
requested  from  the  FOIA  office  of  the 
OA  making  the  contract  award. 

PART  1225-FOREIGN  ACQUISITION 

Subpart  1225.90 — Buy  American  Act— Steel 
and  Manufactured  Products 

1225.900    Scope.  (FAA) 

1225.9001  Definitions.  (FAA) 

1225.9002  Policy.  (FAA) 

1225.9003  Order  of  Precedence.  (FAA) 

1225.9004  Findings.  (FAA) 

1225.9005  Solicitation  Provisions  and 
Contract  Clauses.  (FAA) 

Authority:  5  U.S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

1225.90    Steel  and  Manufactured  Products. 
(FAA) 

1225.9000  Scope.  (FAA) 

For  the  FAA,  this  subpart  implements 
the  Buy  American  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Subtitle  B  of  Title  IX  of 
Pub.  L.  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990),  and  Pub.  L. 
102-581,  The  Airport  and  Airway 
Safety,  Capacity,  Noise  Improvement, 
and  Intermodal  Transportation  Act  of 
1992,  Title  I,  Sec.  103  and  104,  as  these 
apply  to  the  obligation  of  funds  derived 
from  appropriations  through  Fiscal  Year 
(FY)  1995. 

1225.9001  Definitions.  (FAA) 

As  used  in  this  subpart: 

Manufactured  product  means  an  item 
produced  as  a  result  of  the 
manufacturing  process. 

Manufacturing  process  means  the 
application  of  processes  to  alter  the 
form  or  function  of  materials  or  of 
elements  of  the  product  in  a  manner 
adding  value  and  transforming  those 
^materials  or  elements  so  that  they 
represent  a  new  end  product 
functionally  different  from  that  which 
would  result  from  mere  assembly  of  the 
elements  or  materials. 

1225.9002  Policy.  (FAA) 

(a)  This  subpart  sets  forth  the  poUcy 
for  the  FAA  pxirsuant  to  Pub.  L  101- 
508,  and  notwithstanding  any  other 
provision  of  law,  the  Secretary  of 
Transportation  shall  not  obligate  any 
funds  authorized  to  be  appropriated  for 
any  project  unless  steel  and 
manufactured  products  used  in  such 
projects  are  produced  in  the  United 


States.  Projects  funded  by  the  Research, 
Engineering  and  Development 
appropriation  are  excluded  from  this 
provision. 

(b)  The  Act  provides  that  the  general 
provisions  in  paragraph  (a)  shall  not 
apply  where  the  Secretary  of 
Transportation  finds  that: 

(1)  Their  appHcation  would  be 
inconsistent  with  the  public  interest; 

(2)  Such  materials  and  products  are 
not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality; 

(3)  In  the  case  of  the  procurement  of 
facilities  and  equipment  under  the 
Airport  and  Airway  Improvement  Act  of 
1982,  (i)  the  cost  of  components  and 
subcomponents  which  are  produced  in 
the  United  States  is  more  than  60 
percent  of  the  cost  of  all  components  of 
the  facility  or  equipment  used  in  the 
project,  and  (ii)  final  assembly  of  the 
facility  or  equipment  described  In  this 
paragraph  has  taken  place  in  the  United 
States;  or 

(4)  Inclusion  of  domestic  material  will 
increase  the  cost  of  the  overall  project 
contract  by  more  than  25  percent. 

(c)  There  is  no  restriction  against  a 
company  offering  foreign  steel  or 
manufactured  products  in  its  bid  or 
proposal.  The  FAA,  however,  may  not 
award  to  that  company  imless  it  is 
pursuant  to  one  of  the  exceptions  fisted 
imder  the  FAA  guidance  at  (TAR)  48 
CFR  1225.9002(b). 

(d)  For  the  purpose  of  this  subpart,  in 
calculating  components'  costs,  labor 
costs  involved  in  final  assembly  shall 
not  be  included  in  the  calculation. 

1 225.9003    Order  of  precedence.  (FAA) 

(a)  Any  acquisition  of  FAA  not  subject 
to  Pub.  L.  101-508  should  be  treated  as 
covered  under  the  Buy  American  Act, 
unless  a  Buy  American  Act  exception 
applies. 

(b)  Nothing  in  this  subpart  relieves 
the  contracting  officer  of  responsibility 
for  complying  with  the  Federal 
Acquisition  Regulation  (FAR)  48  CFR 
subpart  25.1,  Buy  American  Act — 
Supplies,  and  (FAR)  48  CFR  subpart 
25.2,  Buy  American  Act  Construction 
Materials,  including  the  requirement  to 
insert  any  FAR  required  Buy  American 
clause  or  provision  in  solicitations  or 
contracts.  To  the  extent  that  there  may 
be  a  conflict  between  the  requirements 
of  the  clause  prescribed  by  this  subpart 
and  a  FAR  prescribed  Buy  American 
clause,  both  of  which  may  be  required 
to  be  included  in  the  same  contract,  this 
subpart's  clause  takes  precedence. 

(c)  The  certificate  required  to  be 
executed  by  this  subpart,  entitled,  "Buy 
American  Certificate — Steel  and 
Manufactured  Products"  ((TAR)  48  CFR 
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1252.225-90).  will  be  in  addition  to  any 
Buy  American  certification  required  by 
the  FAR.  Although  this  may  appear  to 
be  a  situation  of  a  clear  duplication  of 
certifications  (two  Buy  American 
certificates  in  the  same  acquisition)  the 
separate  certificates  implement  two 
separate  statutes,  which  differ  in 
coverage.  Consequently,  the  contents  of 
the  two  certificates  included  in  the  same 
acquisition  may  differ.  As  one  example: 
such  materials  as  copper  or  aluminum, 
if  end  products  in  the  contract  and  if 
nondomestic.  would  be  listed  In  the 
FAR  Buy  American  certificate,  whereas 
they  would  not  be  listed  in  the 
certificate  required  by  this  subpart.  This 
is  because  only  steel,  among 
nonmanufactured  materials,  is  subject  to 
the  restrictions  of  Pub.  L.  101-508. 
whereas  all  nondomestic  end  products 
are  subject  to  restrictions  of  the  Buy 
American  Act  (unless  a  Buy  American 
Act  e.xception  applies). 

1225.9004  Findings.  (FAA) 

In  respect  to  the  four  findings 
enumerated  in  FAA  guidance  at  (TAR) 
48  cm  1225.9002(b).  the  following 
applies: 

(a)  Based  on  delegations  from  the 
Secretary  and  the  Federal  Aviation 
Administrator,  authorities  for  the 
making  of  theSe  findings  are  established 
as  follows: 

(1)  Contracts  exceeding  $1,000,000: 
Head  of  the  Contracting  Activity.  For 
construction  contracts,  this  is  for  an 
amount  exceeding  $100,000. 

(2)  Contracts  below  the  above  dollar 
thresholds:  Cdptracting  officer. 

(b)  All  findings,  except  those 
authorized  to  be  made  by  the 
contracting  officer,  shall  be  coordinated 
with  the  Director.  Office  of  Acquisition 
Policy  and  Oversight.  ACQ-1.  Every 
finding  shall  be  coordinated  with  the 
Office  of  Chief  Counsel  and  the 
appropriate  Program  Office. 

1225.9005  Solicitation  provision  and 
contract  dausa.  (FAA) 

(a)  If  the  procurement  includes  the 
acquisition  of  steel  or  manufactured 
products,  the  contracting  officer  shall 
insert  the  FAA  provision  at  (TAR)  48 
CFR  1252.225-90,  Buy  American 
Certificate — Steel  and  Manufactured 
Products  (July  1992),  in  solicitations. 
Projects  funded  by  the  Research, 
Engineering  and  Development 
appropriation  to  carry  out  the  purjxwe 
of  Section  302  of  the  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C. 
App.  1353)  are  excluded  from  this 
requirement.  Only  those  contract 
actions  obligating  funds  made  available 
in  appropriations  for  FY  1995  or  for 


earlier  fiscal  years  are  subject  to  this 
requirement. 

(b)  If  the  procurement  includes  the 
acquisition  of  steel  or  manufactured 
products,  the  contracting  officer  shall 
insert  the  FAA  clause  at  (TAR)  48  CFR 
1252.225-91.  Buy  American — Steel  and 
Manufactured  Products  (July  1992)  in 
solicitiktions  and  contracts.  Projects 
funded  by  the  Research.  Engineering 
and  Development  appropriation  to  carry 
out  the  purpose  of  Section  302  of  the 
Federal  Aviation  Act  of  1958.  as 
amended  (49  U.S.C  App.  1353)  are 
excluded  fi-om  this  requirement.  Only 
those  contract  actions  obligating  funds 
made  available  in  appropriations  for  FY 
1995  or  for  earlier  fiscal  years  are 
subject  to  this  requirement. 

PART  1227— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  1227.3— Patent  Rights  Under 
Government  Contracts 

1227.305  Administration  of  patent  rights 

clauses. 
1227.305-4  Conveyance  of  invention  rights 

acquired  by  the  Government 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1227.3— Patent  Rights  Under 
Govemnient  Contracts 

1227.305  Administration  of  patent  rights 
clauses. 

1227.305-4    Conveyance  of  invention 
rights  acquired  t}y  the  Govemnwnt 

The  contracting  officer  shall  ensure 
that  solicitations  and  contracts  which 
include  a  patent  rights  clause  include  a 
means  for  the  contractor  to  report 
inventions  made  in  the  course  of 
contract  performance  and  at  contract 
completion.  This  requirement  may  be 
fulfilled  by  requiring  the  contractor  to    . 
submit  a  DD  Form  882,  Report  of 
Inventions  and  Subcontracts. 

PART  1228— BONDS  AND  INSURANCE 

Sut>part  1228.1— Bonds 

1228.106    Administration. 
1228.106-1    Bonds  and  bond-related  forms. 
1228.106-6    Furnishing  of  information. 
1228.106-70    Execution  and  administration 
of  bonds. 

Subpart  1228.3 — Insurance 

1228.306  Insurance  under  fixed- price 
contracts. 

1228.306-70    Contracts  for  lease  of^ircraft. 
Authority:  5  U.S.C  301;  41  U.s)l  4ia(b): 
48  CFR  3.1. 


Subpart  1228.1— Bonds 

1228.106    Administration. 

1228.106-1    Bonds  and  bond-related 
forms. 

(a)  SF  25,  Performance  Bond, 
prescribed  at  (FAR)  48  CFR  28. 1 06-1  (c). 
must  provide  coverage  for  taxes 
imposed  by  the  United  States  which  are 
collected,  deducted,  or  withheld  from 
wages  paid  by  the  contractor.  Forms 
other  than  the  SF  25  (e.g..  a  commercial 
form)  shall  not  be  used  by  contractors 
when  a  performance  bond  is  required. 

1228.106-6    Furnishing  of  information. 

(b)  The  contracting  officer  shall,  upon 
request,  furnish  the  name  and  address  of 
the  prime  contractor's  surety  or  sureties 
to  employees,  suppliers,  and 
subcontractors  having  a  contractual  or 
employment  relationship  with  prime 
contractors,  subcontractors  or  suppliers. 
When  furnishing  surety  information,  the 
inquirer  may  also  be  informed  that: 

(1)  Persons  believing  that  they  have 
legal  remedies  under  the  Miller  Act  are 
cautioned  to  consult  their  own  legal 
advisor  regarding  the  proper  steps  to 
take  to  obtain  remedies. 

(2)  On  construction  contracts 
exceeding  $2,000.  if  the  contracting 
officer  is  informed  (through  routine 
compliance  checking,  a  complaint,  or  a 
request  for  information)  that  a  laborer, 
mechanic,  apprentice,  trainee, 
watchman,  or  guard  employed  by  the 
contractor  or  subcontractor  at  any  tier 
may  have  been  paid  wages  less  than 
those  required  by  the  applicable  labor 
standards  provisions  of  the  contract,  the 
contracting  officer  shall  promptly 
initiate  an  investigation  in  accordance 
with  (FAR)  48  CFR  subpart  22.4. 
irrespective  of  the  employee's  rights 
under  the  Miller  Act.  When  an 
employee's  request  for  information  is 
involved,  the  contracting  officer  shall 
inform  the  inquirer  that  such 
investigation  will  be  made.  Such 
investigation  is  required  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act. 
Contract  Work  Hours  and  Safety 
Standards  Act.  and  Copeland  (Anti- 
Kickback)  Act  for  assuring  proper 
payment  to  such  employees. 

(c)  When  furnishing  a  copy  of  a 
payment  bond  and  contract  in 
accordance  with  (FAR)  48  CFR  28.106- 
6(c).  the  requirement  for  a  copy  of  the 
contract  may  be  satisfied  by  furnishing 
a  machine-duplicate  copy  of  the 
contractor's  first  pages  which  show  the 
contract  number  and  date,  the 
contractor's  name  and  signature,  the 
contracting  officer's  signature,  and  the 
description  of  the  ctmtract  work.  The 
contracting  officer  furnishing  the  copies 
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shall  place  the  statement  "Certified  to 
be  a  true  and  correct  copy"  followed  by 
his/her  signature,  title  and  name  of  the 
OA.  The  fee  for  furnishing  the  requested 
certified  copies  shall  be  determined  in 
accordance  with  the  DOT  Freedom  of 
Information  Act  regulation.  49  CFR  part 
7  ((TAR)  48  CFR  1224.202). 

1228.106-70    Execution  and  sdminlstratioo 
of  t>onds. 

(a)  The  surety  shall  be  notified,  as 
soon  as  feasible,  of  the  contractor's 
failure  to  perform  in  accordance  with 
the  terms  of  the  contract. 

(b)  When  a  partnership  is  a  principal 
on  a  bond,  the  names  of  all  the  members 
of  the  firm  shall  be  listed  in  the  bond 
following  the  name  of  the  firm,  and  the 
phrase  "a  partnership  composed  of."  If 
a  principal  is  a  corporation,  the  state  of 
incorporation  must  also  appear  on  the 
bond. 

(c)  Performance  or  payment  bond 
other  than  an  aiuiual  bond  shall  not 
antedate  the  contract  to  which  it 
pertains. 

(d)  Bonds  shall  be  filed  with  the 
original  contract  to  which  they  apply,  or 
all  bonds  shall  be  separately  maintained 
and  reviewed  quarterly  for  validity.  If 
separately  maintained,  each  contract  file 
shall  cross-reference  the  applicable 
bonds. 

Subpart  1228.3 — Insurance 

1228.306    Insurance  under  fixed-price 
contracts. 

1 228.306-70    Contracts  for  lease  of 

aircraft. 

(a)  The  contracting  officer  shall  insert 
the  clauses  at  (TAR)  48  CFR  1252.228- 
70  through  1252.228-72,  unless 
otherwise  indicated  by  the  specific 
instructions  for  their  use,  in  any 
contract  for  the  lease  of  aircraft 
(including  aircraft  used  in  out-service 

flight  training) 

(b)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.228- 

70,  Loss  of  or  Damage  to  Leased 
Aircraft,  in  any  contract  for  the  lease  of 
aircraft,  except  in  the  following 
circiunstances: 

(1)  When  the  hourly  rental  rate  does 
not  exceed  $250  and  the  total  rental  cost 
for  any  single  transaction  is  not  in 
excess  of  $2,500; 

(2)  When  the  cost  of  hull  insuirance 
does  not  exceed  10  percent  of  the 
contract  rate;  or 

(3)  When  the  lessor's  insurer  does  not 
grant  a  credit  for  uninsured  hours, 
thereby  preventing  the  lessor  from 
granting  the  same  to  the  Government. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.228- 

71.  Fair  Kfarket  Value  of  Aircraft,  when 


fair  market  value  of  the  aircraft  can  be 
determined- 

(d)  Section  504  of  the  Federal 
Aviation  Act  of  1958,  as  amended, 
provides  that  no  lessor  of  an  aircraft 
under  a  bona  fide  lease  of  30  days  or 
more  shall  be  liable  by  reason  of  his 
interest  as  lessor  or  title-holder  of  the 
aircraft  for  any  injury  to  or  death  of 
persons,  or  damage  to  or  loss  of 
property,  imless  such  aircraft  is  in  the 
actual  possession  or  control  of  such 
person  at  the  time  of  such  injury,  death, 
damage  or  loss.  On  short-term  or 
intermittent-use  leases,  however,  the 
owner  may  be  liable  for  damage  caused 
by  operation  of  the  aircraft.  It  is  usual 
for  the  aircraft  owner  to  retain  insurance 
covering  this  liability  diuing  the  term  of 
such  lease.  Such  insurance  can,  often 
for  little  or  no  increase  in  premium,  be 
made  to  cover  the  Government's 
exposure  to  liability  as  well.  In  order  to 
take  advantage  of  this  coverage,  the 
Risks  and  Indemnities  clause  at  (TAR) 
48  CFR  1252.228-72  prescribed  in 
paragraph  (d)(1)  of  this  section  shall  be 
used. 

(1)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.228- 
72,  Risk  and  Indemnities,  in  any 
contract  for  out-service  flight  training  or 
for  the  lease  of  aircraft  when  the 
Government  will  have  exclusive  use  of 
the  aircraft  for  a  period  of  less  than 
thirty  days. 

(2)  Any  contract  for  out-service  flight 
training  shall  include  a  clause  in  the 
contract  schedule  stating  substantially 
that  the  contractor's  personnel  shall  at 
all  times  during  the  course  of  the 
training  be  in  command  of  the  aircraft, 
and  that  at  no  time  shall  other  personnel 
be  permitted  to  take  command  of  the 
aircraft. 

Subpart  1 228.1 0&— Bonds 

1228.9000    Miller  Act  notification.  (USCG) 

The  contracting  officer  shall  insert  the 
usee  clause  at  (TAR)  48  CFR 
1252.228-90,  Notification  of  Miller  Act 
Payment  Bond  Protection,  in 
solicitations  and  contracts,  and  shall 
require  its  first-tier  subcontractors  to 
insert  the  clause  in  all  of  their 
subcontracts,  when  payment  bonds  are 
required. 

« 

PART  1231-^ONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Sutipart  1231.2— Contractt  With 
Commercial  Organizations 

1231.205    Selected  costs. 

1231.205-32    Precontract  costs. 

Autheritjr:  9  U.S.C  301;  41  V.SJC  418(b): 
48  CFR  3.1. 


SUBPART  1231.2— COMTRACTS  WiTN 
COMMERCIAL  ORGANIZATIONS 

1231.205    Selected  costs. 

1231.20fr-32    Precontract  costs. 

(a)  The  decision  to  incur  precontract 
costs  is  that  of  the  contractor.  No  DOT 
employee  can  authorize,  demand,  or 
require  a  contractor  to  incur  precontract 
costs.  The  contracting  officer  may 
advise  the  prospective  contractor  that 
any  costs  incurred  before  contract  award 
are  at  the  contractor's  sole  risk  and  that 
if  negotiations  fail  to  result  in  a  binding 
contract,  payment  of  these  costs  may  not 
be  made  by  the  Government. 

(b)  When  the  contracting  officer 
determines  that  incurring  precontract 
costs  was  necessary  to  meet  the 
proposed  contract  deUvery  schedule  of 
a  cost-reimbursement  contract,  the 
clause  at  (TAR)  48  CFR  1252.231-70. 
Date  of  Incurrence  of  Costs,  may  be 
inserted  in  the  resultant  contract. 

PART  1232— CONTRACT  RNANCING 

Subpart  1232.70— Contract  Payments 

1232.7002    Invoice  and  voucher  review  and 
approval. 

Appendioa 

Appendix  A    Instructions  for  completing  the 

SF  1034. 
Appendix  B    Instructions  for  completing  the 

SF  1035. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1232.70 — Contract  Payments 

1 232.7002    Invoice  and  voucher  review  ahd 
approval. 

(a)  Under  fixed-price  contracts,  the 
contracting  officer  shall  require  the 
contractor  to  submit  an  invoice  or 
voucher  in  order  to  receive  payment 
under  the  contract.  The  invoice  or 
voucher  may  be  on  a  form  or  company 
letterhead  as  long  as  it  meets  the 
requirements  of  the  Prompt  Payment 
Act  as  implemented  by  OMB  Circular 
A-125— Prompt  Payment.  (FAR)  48  CFR 
subpart  32.9.  and  the  contract. 

(b)  Under  other  than  fixed-price 
contracts,  the  contracting  office  shall 
require  the  contractor  to  submit  the  SF 
1034,  Public  Voucher  for  Purchases  and 
Services  Other  Than  Personal,  and  the 
SF  1035.  Public  Voucher  for  Purchases 
and  Services  Other  Than  Personal 
(Continuation  Sheet),  to  request 
pa}Tnents.  The  forms  must  be  completed 
as  required  by  Appendix  A.  Instructions 
for  Completing  the  SF  1034.  and 
Appendix  B,  Instructions  for 
Completing  the  SF  1035. 
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Appendix  A — Instructions  for 
Completing  the  SF 1034 

The  SF  1034,  Public  Voucher  for  Purchases 
and  Services  Other  Than  Personal,  shall  be 


completed  in  accordance  with  the  below 
Instructions.  The  lettered  items  corresfwnd  to 
the  entries  on  the  form. 


Capboo  CO  the  SF  1034 

1.  U.S.  DEPARTMENT.  BUREAU.  OR  ESTABLISHMENT  AND  LOCA- 
TION. 

2.  DATE  VOUCHER  PREPARED _.„ 

3.  CONTRACT  NO.  AND  DATE  ..„ 

4.  REQUISITION  NO.  AND  DATE 

5.  VOUCHER  NO 


6.  SCHEDULE  NO.;  PAID  BY;  DATE  INVOICE  RECEIVED;  DIS- 
COUNT TERMS;  PAYEE'S  ACCOUNT  NO.;  SHIPPED  FROM/TO; 
WEIGHT;  GOVERNMENT  B/L. 

7.  PAYEE'S  NAME  AND  ADDRESS  

8.  NUMBER  AND  DATE  OF  ORDER 

9.  DATE  OF  DEUVERY  OR  SERVICE 

10.  ARTICLES  OR  SERVICES 

11.  QUANTITY;  UNIT  PRICE;  (COST;  PER)  _- 

Payee  must  NOT  use  the  space  below 


Data  to  be  inserted  in  the  block 


Name  and  address  of  the  contracting  office  which  issued  the  contract 

Date  voucher  submitted  to  tfie  designated  billing  office  cited  under  the 
contract  or  order. 

Contract  No.  and.  when  applicable,  the  Order  No.  and  date  as  shown 
on  the  award  document. 

Leave  blank  or  fill-in  in  accordance  with  the  instructiorts  in  the  con- 
tract 

Start  with  "1"  and  number  consecutively.  A  separate  series  of  con- 
secutive numbers  must  be  used  beginning  with  "1"  lor  each  contract 
number  or  order  number  (when  applicable).  Note:  Insert  the  word 
"FINAL"  if  this  is  the  last  voucher. 

Leave  all  these  blocks  blank. 


Name  and  address  of  contractor  as  it  appears  on  the  contract.  If  the 
contract  is  assigned  to  a  bank,  also  show  "CONTRACT  ASSIGNED" 
below  the  name  and  address  of  ttie  contractor. 

Leave  blank.  (See  3  atx>ve.) 

The  period  for  which  the  incuned  costs  are  being  claimed  (e.g.,  month 
arKJ  year,  beginning  and  ending  date  of  servk:es,  etc.). 

Insert  the  following:  "For  detail,  see  the  total  amount  of  the  claim 
transfeaed  from  the  attached  SF  1035.  page  X  of  X."  One  space 
betow  this  line,  insert  the  following:  "COST  REIMBURSABLE-PRO- 
VISIONAL PAYMENT." 

Leave  blank. 

Insert  ttie  total  amount  claimed  from  the  last  page  of  the  SF  1035. 

Do  NOT  write  or  type  betow  this  line. 


Appendix  6 — Instructions  for 
Completing  the  SF  1035 

The  SF  1035,  Public  Voucher  for  Purchases 
and  Services  Other  Than  Personal 
(Continuation  Sheet),  shall  be  completed  in 
accordance  with  the  below  instructions. 

1.  Use  the  same  basic  instructions  for  the 
SF  1035  as  used  for  the  SF  1034.  Ensure  that 
the  contract  and,  if  applicable,  order  number, 
are  shown  on  each  continuation  sheet.  Use  as 
many  sheets  as  necessary  to  show  the 
Information  required  by  the  contract, 
contracting  officer,  or  cognizant  audit  agency; 
however,  if  more  than  one  sheet  of  SF  1035 

is  used,  each  sheet  shall  be  in  numerical 
sequence. 

2.  The  following  items  are  generally 
entered  below  the  line  with  Number  and  Date 
of  Order,  Date  of  Delivery  or  Service;  Articles 
or  Services;  Quantity;  Unit  Price;  and 
Amount  (but  do  not  necessarily  tie  to  these 
captions). 

3.  Description  of  data  to  be  inserted  as  it 
applies  to  the  contract  or  order  number. 

a.  Show,  as  applicable,  the  target  or 
estimated  costs,  target  or  fixed-fee,  and  total 
contract  value,  as  adjusted  by  any 
modifications  to  the  contract  or  order.  The 
FAR  permits  the  contracting  officer  to 
withhold  a  percentage  of  fixed  fee  until  a 
reserve  is  set  aside  in  an  amount  that  is 
considered  necessary  to  protect  the 
Government's  interest 

b.  Show  the  following  costs  and  supporting 
data  (as  applicable)  to  the  contract  or  order 

(1)  Direct  Labor.  List  each  labor  category, 
rate  per  labor  hour,  hours  workedi  and 


Bdil 


extended  total  labor  dollars  per  labor 
category. 

(2)  Premium  Pay/Overtime.  List  each  labor 
category,  rate  per  labor  hour,  hours  worked, 
and  the  extended  total  labor  dollars  |>er  labor 
category.  Note:  Advance  written 
authorization  must  be  received  from  the 
contracting  officer  to  work  overtime  or  to  pay 
premium  rates;  therefore,  identify  the 
contracting  officer's  written  authorization  to 
the  contractor. 

(3)  Fringe  Benefits.  If  fringe  benefits  are 
included  in  the  overhead  pool,  no  entry  is 
required.  If  the  contract  allows  for  a  separate 
fringe  benefit  pool,  cite  the  formula  (rate  and 
base)  in  effect  during  the  time  the  costs  were 
incurred.  If  the  contract  allows  for  billing 
fringe  benefits  as  a  direct  expense,  show  the 
actual  fringe  benefit  costs.  , 

(4)  Materials,  Supplies,  Equipment.  Show  / 
those  items  normally  treated  as  direct  costs.  / 
Expendable  items  need  not  be  itemized  ana 
may  be  grouped  into  major  classifications 
such  as  office  supplies.  However,  items 
valued  at  S5,000  or  more  must  be  itemized. 
See  (FAR)  48  CFR  part  45,  Government 
Property,  for  reporting  of  property. 

(5)  Travel.  List  the  name  and  title  of 
traveller,  place  of  travel,  and  travel  dates.  If 
the  travel  claim  is  based  on  the  actual  costs 
expended,  show  the  amount  for  the  mode  of 
travel  (Le.,  airline,  private  auto,  taxi,  etc.), 
lodging,  meals,  and  other  incidental  expenses 
separately,  on  a  daily  basis.  These  actual 
costs  must  be  supp>orted  with  receipts  to 
substantiate  the  costs  paid.  Travel  costs  for 
consultants  must  be  shown  separately  and 
also  supported. 


(6)  Other  Direct  Costs.  Itemize  those  costs 
that  cannot  be  placed  in  categories  (1) 
through  (5)  above.  Categorize  these  coststo 
the  extent  possible. 

(7)  Total  Direct  Costs.  Cite  the  sum  of 
categories  (1)  through  (6)  above. 

(8)  Overhead.  Cite  the  rate,  base,  and 
extended  amount. 

(9)  G&A  Expense.  Cite  the  rate,  base,  and 
extended  amount. 

(10)  TotalCosts.  Cite  the  sum  of  categories 
(7)  through  (9lflbove. 

(11)  Fee.  Cite  the  rate,  base,  and  extended 
amount. 

(12)  Tofa7  Cost  and  Fee  Claimed.  Enter  this 
amount  on  the  SF  1034. 

,  Completion  Voucher 

The  completion  (final)  voucher  is  the  last 
voucher  to  be  submitted  for  incurred, 
allocable,  and  allowable  costs  exf)ended  to 
perform  the  contract  or  order.  This  voucher 
should  include  all  contract  reserves, 
allowable  cost  withholdings,  balance  of  fixed 
fee,  etc.  However,  the  amount  of  the 
completion  voucher  when  added  to  the  total 
amount  previously  paid  cannot  exceed  the 
total  amount  of  the  contract. 

PART  1233— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  1233.2— Disputes  and  Appeals 

1233.211    Contracting  officer's  decision. 
1233.214    Alternative  dispute  resolution. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 
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Subpart  1233^— Disputes  and  Appeals 

1 233.21 1    Contracting  officer's  decision. 

For  DOT  contracts,  the  Board  of 
Contract  Appeals  (BCA)  referenced  at 
(FAR)  48  CFR  33.211  is  the  Department 
of  Transportation  Board  of  Contract 
Appeals  (S-20).  400  7th  Street  SW. 
Washington,  DC.  20590.  The  DOTBCA 
Rules  of  Procedure  are  contained  in  48 
CFR  chapter  63,  part  6301. 

1233.214    Aitematlve  dispute  resolution. 

(b)  The  Administrative  Dispute 
Resolution  Act  (ADRA),  Pub.  L.  101- 
552,  authorizes  and  encourages  agencies 
to  use  mediation,  concihation. 
arbitration,  and  other  techniques  for  the 
prompt  and  informal  resolution  of 
disputes,  and  for  other  piuposes.  The 
DOTBCA  Ahemate  Dispute  Resolution 
(ADR)  procedures  are  contained  in  48 
CFR  chapter  63.  section  6302.30,  ADR 
Methods  (Rule  30),  which  will  be 
distributed  to  the  parties,  if  ADR 
procedures  are  used,  and  may  be 
obtained  from  the  DOTBCA  upon 
request.  ADR  procedures  may  be  used 
when: 

(1)  There  is  mutual  consent  by  the 
parties  to  participate  in  the  ADR  process 
(with  consent  being  obtained  either 
before  or  after  an  issue  in  controversy 
has  arisen); 

(2)  Prior  to  the  submission  of  a  claim; 
and 

(3)  In  resolution  of  a  formal  claim. 

(c)  DOTs  Dispute  Resolution 
Specialist  in  accordance  with  the  ADRA 
is  located  in  the  DOT  Office  of  the 
General  Counsel,  C-1. 

(d)  Thte  DOTBCA  is  designated  as  the 
preferred  neutral  to  perform  the 
functions  set  forth  in  the  Administrative 
Disputes  Resolution  Act  for  DOT 
operating  administrations  on  a  non- 
reimbursable basis.  The  BCA  may 
conduct  any  of  the  alternative  means  of 
dispute  resolution  set  forth  in  Title  5, 
U.S.C.  Section  581(3),  including 
settlement  negotiations  under  the 
auspices  of  a  settlement  judge, 
conciliation,  facilitation,  mediation,  feet 
finding,  mini-trials,  and  arbitration,  or 
any  combination  of  these  methods.       \. 

PART  1234— MAJOR  SYSTEM 
ACQUISmON 

1234.003    ResponsibiliUes. 

Authority:  5  US.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

1234.003    Responsibilities. 

DOT'S  internal  procedures  for 
implementing  OMB  Circular  A-109, 
Major  System  Acquisitions,  is  contained 
in  Chapter  1234,  Appendix  A,  of  the 
Transportation  Acquisition  Manual. 


PART  1235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1235.003    Policy. 

Authority:  5  U.S.C  301;  41  U.S.C  418(b): 
48  CFR  3.1. 

1235.003    Policy. 

(b)  Cost  sharing.  DOT  cost  sharing 
pohcies  shall  be  in  accordance  with 
(FAR)  48  CFR  16.303,  48  CFR  42.707(a). 
and  OA  procedures. 

PART  1236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  1236.3— Special  Aspects  of  Sealed 
Bidding  in  Construction  Contracting 

1236.305    Preconstruction  conference. 

Subpart  1236.5— Contract  Clauses 

1236.570    Special  precautions  for  work  at 
operating  airports. 

Subpart  1236.6— ArcMtsct-Engineer 
Services 

1236.602    Selection  of  firms  for  architect- 
engineer  contracts. 
1236.602-1    Selection  criteria. 

Authority:  5  U.S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1236.3— Special  Aspects  of 
Sealed  Bidding  in  Construction 
Contracting 

1236.305    Preconstruction  conference. 

When  the  contracting  officer 
considers  such  action  warranted,  he/she 
shall  arrange  a  preconstruction 
conference  with  the  contractor  and  such 
subcontractors  as  the  contractor  may 
designate  to  assure  that  there  is  a  clear 
understanding  of  the  contract 
requirements  (including  labor  standards 
provisions)  and  the  rights  and 
obligations  of  the  parties. 

Subpart  1236.5— Contract  Clauses 

1 236.570    Special  precautions  for  mork  at 
operating  airports. 

Where  any  acquisition  will  require 
work  at  an  operating  airport,  insert  the 
clause  at  (TAR)  48  CFR  1252.236-70, 
Special  Precautions  for  Work  at 
Operating  Airports,  in  solicitations  and 
contracts. 

Subpart  1236.6— Architect-Engineer 
Services 

1 236.602    Selection  of  firms  for  ardiitect- 
engineer  contracts. 

1236.602-1    Selection  criteria. 

(a)  Appropriate  criteria  in  addition  to 
those  under  (FAR)  48  CFR  36.602-l(a) 
may  include,  but  are  not  limited  to.  the 
criteria  listed  in  this  section.  The  extent 
to  which  these  criteria  are  used  will 
depend  on  the  size  and  the  complexity 
of  the  project.  For  instance,  for  small 


and  straight-forward  projects, 
particularly  those  under  the  small 
purchase  limitation,  the  data  provided 
by  the  SFs  254  and  255  may  provide  an 
adequate  measure  of  the  fiiin's 
experience  and  qualification  required 
for  the  project.  However,  on  large  and 
more  complex  projects,  the  evaluation 
criteria  should  be  extended  to  consider 
such  factors  as  the  firm's  suggested 
design  approach,  methods,  and  design 
ability,  such  as: 

{\)  Capability  of  the  firm  to 
accomplish  the  work: 

(i)  Relevant,  recent  expenence  and 
technical  knowledge  of  key  project 
personnel  and  key  outside  consultants; 

(ii)  Total  number  of  personnel  the 
Architect-Engineer  (A--E)  firm  employs 
in  the  technical  disciplines  required  for 
the  proposed  work. 

(2)  Capacity  of  the  firm  to  accomplish 
the  work.  In  assessing  the  firm's 
capacity  to  accomplish  the  work  in  the 
required  time,  considerations  shall  be 
given  to  the  firm's  current  woiidoad, 
total  number  of  ongoing  projects,  and 
percentage  of  completioru 

(3)  Design  ability  and  understanding 
of  the  requirements: 

(i)  Teomical  approach  (planning  and 
design  process,  overall  planning  and 
design  philosophy),  possible  concepts 
(narrative),  special  design  opportunities 
innovative  design  possibilities 
(including  environmental),  and 
provisions  for  the  handicapped; 

(ii)  Understanding  of,  and  experience 
in.  energy  conservation  design: 

(A)  Approach  to  maximizing  energy 
conservation; 

(B)  Project  building  and  equipment 
systems  that  would  significantly  impact 
energy  consumption; 

(C)  Criteria  and  engineering 
considerations  to  be  used  in  building 
and  equipment  design;  and 

(D)  Examples  of  previously  used  f 
design  techniques  and  measure  of  J 
results  (in  BTUs  consiuned  per  square 
foot  or  energy  costs);  \ 

(iii)  Proposed  project  schedule  a^d 
personnel-loading  plan; 

(iv)  Quality  of  examples  of  previoi 
work;  and 

(v)  Major  awards  and  other  major 
recognition  the  firm  or  members  of  the 
firm  have  received  for  design 
excellence; 

(4)  Organization  and  management: 
(i)  Project  team  organization  and  key 

personnel  roles  andiesponsibilities; 

(ii)  Project  management  procedures 
such  as  coordination  of  design  effort 
among  technical  disciplines: 

(iii)  Methods  used  to  control  project 
schedule  and  construction  cost 
estimates;  and 

(iv)  Quahty  control  procedures. 
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(5)  Record  of  past  performance: 

(i)  Accuracy  of  construction  cost 
estimates  (compared  to  construction 
bids  received  and  value  of  awarded 
construction  contract(s); 

(ii)  Niunber,  dollar  amount  and  reason 
for  construction  change  orders,  if  any; 
and 

(iii)  A-E/client  relationship  (for 
Government  contracts,  the  above 
information  is  available  from  SF  1421, 
Performance  Evaluation  (A-E)). 

(b)  If  a  design  competition  is  to  be 
used,  written  approval  by  the  CCXDO 
shall  be  obtained  prior  to  soliciting 
proposals. 

(cj  The  following  evaluation  criteria 
reflects  EXDT  policy  and  shall  be  used  in 
the  A-E  evaluation  process  for  A-E 
acquisitions  above  the  small  purchase 
limitation.  The  criteria  shall  be 
evaluated  separately  from  other  criteria 
in  terms  of  bonus  or  penalty  points  and 
added  to  the  basic  numerical  evaluation 
rating  for  a  composite  rating.  For  the 
purposes  of  calculating  bonus  or  penalty 
points,  paragraphs  (c)(1)  and  (2)  of  this 
section  may  not  be  double  counted. 

(1)  Minority  Employment — Percentage 
of  minority  employees  in  all  job 
classifications  and  pay  scales,  noting  the 
percentage  of  minorities  in  the 
immediate  locality  where  the  work  is  to 
be  performed  (i.e.  city,  town,  county,  or 
tovtmship)  and  the  Standard 
Metropolitan  Statistical  Area  where  the 
work  is  to  be  performed. 

(2)  Women  Employment — The 
number  of  women  in  all  job 
classifications  and  pay  scales  compared 
to  the  women  that  will  actually  work  on 
the  inunediate  project. 

PART  1237— SERVICE  CO^f^R ACTING 

Subpart  1237.1 — Service  Contracts- 
General 

1237.110    Solicitation  provisions  and 
contract  clauses. 
Authority:  5  U.S.C.  301:  41  U.S.C.  418(b); 
48CFR3.1. 

Subpart  1237.1 — Service  Contracting — 
General 

1237.110    Scticftatlon  provisions  and 
contract  clauses. 

Contracting  officers  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.237-70, 
Quahfications  of  Employees,  in  all 
solicitations  and  contracts  for  services 
which  require  contract  perforinance  at  a 
Government  facility. 

PART  1237— SERVICE  CONTRACTING 

Subpart  1237.90— Mortuary  Services 

1237.9000    Solicitation  provisions  and 

contract  clauses.  (USCC) 
■■^Authority:  5  U.S.C.  301:  41  U.S.C.  418(b): 
48  CFR  3.1. 


Subpart  1237.90— Mortuary  Services 

1237.9000    Sollcltatton  provisions  and 
contract  clauses.  (USCG) 

(a)  The  contracting  officer  shall  insert 
the  following  clauses  in  solicitations 
and  contracts  for  mortuary  services. 
However,  USCG  clauses  (TAR)  48  CFR 
1252.237-91  and  1252.237-97  shall  not 
be  inserted  in  sohcitations  and  contracts 
that  include  port  of  entry  requirements: 

(1)  (TAR)  48  CFR  1252.237-90, 
Requirements  (JAN  1994); 

(2)  (TAR)  48  CFR  1252.237-91,  Area 
of  Performance  QAN  1994); 

(3)  (TAR)  48  CFR  1252.237-92, 
Performance  and  Delivery  (JAN  1994); 

(4)  (TAR)  48  CFR  1252.237-93, 
Subcontracting  (JAN  1994); 

(5)  (TAR)  48  CFR  1252.237-94. 
Termination  for  Default  (JAN  1994); 

(6)  (TAR)  48  CFR  1252.237-95.  Group 
Interment  (JAN  1994); 

(7)  (TAR)  48  CFR  1252.237-96. 
Permits  (JAN  1994); 

(8)  (TAR)  48  CFR  1252.237-97, 
Facility  Requirements  (JAN  1994);  and 

(9)  (TAR)  48  CFR  1252.237-98, 
Preparation  History  (JAN  1994). 

(b)  The  contracting  officer  shall  insert 
USCG  provision  (TAR)  48  CFR 
1252.237-99,  Award  to  Single  Offeror, 
in  all  sealed  bid  solicitations  for    •. 
mortuary  services.  Use  the  basic 
provision  with  Alternate  I  in  negotiated 
solicitations  for  mortuary  services. 

(c)  The  contracting  officer  shall  insert 
(FAR)  48  CFR  52.245-^.  Government- 
Furnished  Property  (Short  Form)  in 
solicitations  and  contracts  that  include 
port  of  entry  requirements. 

PART  1242-CONTRACT 
ADMINISTRATION 

Sut>part  1242.2— Assignment  of  Contract 
Administration 

1242.203    Retention  of  contract 

administration. 
1242.203-70    Contract  clauses. 
1242.205    Designation  of  the  pwying  office. 

Subpart  1242.3— Contract  Administration 
Offica  Functions 

1242.302    Contract  administration  functions. 

Subpart  1242.70— Contracting  Officer's 
Technical  Representative 

1242.7000    Contract  clause. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1242.2— Assignment  of 
Contract  Administration 

1242.203    Retention  of  contract 
administration. 

(a)  Contracting  offices  may  obtain 
contract  administration  assistance  from 
the  Defense  Logistics  Agency  (DLA). 
Defense  Contract  Management 


Command,  Alexandria,  VA,  when  the 
contracting  officer  determines  that  such 
action  is  to  be  in  the  best  interest  of 
DOT. 

1242.203-70    Contract  clauses. 

(a)  The  contracting  officer  may  use  the 
clause  at  (TAR)  48  CFR  1252.242-70. 
Dissemination  of  Information — 
Educational  Institutions,  in  lieu  of  the 
clause  at  (TAR)  48  CFR  1252.242-72. 
Dissemination  of  Contract  Information, 
in  DOT  research  contracts  with 
educational  institutions,  except 
contracts  that  require  the  release  or 
coordination  of  information. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  (TAR)  48  CFR  1252.242- 

71,  Contractor  Testimony,  in  all 
solicitations  and  contracts  issued  by 
NHTSA.  Other  OAs  may  use  the  clause 
as  deemed  appropriate. 

(c)  The  contracting  officer  may  insert 
the  clause  at  (TAR)  48  CFR  1252.242- 

72,  Dissemination  of  Contract 
Information,  in  all  DOT  contracts  except 
contracts  that  require  the  release  or 
coordination  of  information. 

1 242.205    Designation  of  the  paying  office. 

(a)  The  assignment  of  contract 
administration  to  a  DLA  Contract 
Administration  Office  (CAO)  by  the 
contracting  officer  does  not  affect  the 
designation  of  the  paying  office  unless 

a  transfer  of  DOT  funds  to  the  agency  of 
the  CAO  is  effected,''and  tue  funds  are 
converted  to  the  agency's  account  for 
payment  purposes. 

(b)  When  tne  contracting  officer 
proposes  to  delegate  the  contract 
payment  function  to  another  agency 
(e.g.,  DLA),  the  contracting  officer  shall 
discuss  the  transfer  of  funds  procedures 
with  the  OA  cognizant  payment  office. 

Subpart  1242.3— Contract 
Administration  Office 

1242.302    Contract  administration 
functions. 

(a)(13)  The  CAO,  or  the  contracting 
officer's  designee  under  fixed  price 
contracts,  shall  review  and  approve  the 
contractor's  invoice  for  payment.  The 
CAO  shall  review  and  approve 
contractors'  vouchers  under  cost- 
reimbursement  contracts,  and  this 
function  cannot  be  delegated  to  a  COTR. 
All  payments  to  contractors  will  be 
made  by  the  payment  office  designated 
in  the  contract  to  make  payments. 

Subpart  1242.70— Contracting  Officer's 
Technical  Representative 

1242.7000    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.242-73. 
Contracting  Officer's  Technical 
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Representative,  in  solicitations  and 
contracts  when  it  is  intended  that  a 
representative  will  be  assigned  to  the 
contract  to  perform  functions  of  a 
technical  nature. 

PART  1245— GOVERNMENT 
PROPERTY 

Subpart  1245.5— Management  of 
Government  Property  in  the  Possession  of 
Contractors 

1245.505    Records  and  reports  of 

Government  property. 
1245. 505-1 4    Reports  of  Government 

property. 
1245.505-70    Solicitation  provisions  and 

contract  clauses. 
1245.508-2    Reporting  results  of  inventories. 
1245.50&-3    Quantitative  and  monetary 

control. 
1245.511     Audit  of  property  control  system. 

Authority:  5  U.S.C.  301:  41  U.S.C.  418(b); 
48CFR3.1. 

Subpart  1245.5— Management  of 
Government  Property  in  the 
Possession  of  Contractors 

1245.505    Records  and  reports  of 
Government  property. 

1245.505-14    Reports  of  Go vemment 
property. 

When  Government  property  is 
furnished >Jo  or  acquired  by  the 
contractor  to  perform  the  contract,  the 
contract  shall  require  the  contractor  to 
submit  annual  reports  (see  (FAR)  48 
CFR  45.505-14)  to  the  contracting 
officer  not  later  than  September  15  of 
each  year.  The  contractor's  report  shall 
be  submitted  on  Form  DOT  F  4220.43. 
Contractor  Report  of  Government 
Property. 

1245.505-70    Solicitation  provisions  and 
contract  clauses.  • 

Contracting  officers  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.245-70  in 
solicitations  and  contracts  wheij  the 
contract  will  require  Government 
provided  or  contractor  acquired 
property, 

1245.508-2    Reporting  results  of 
inventories. 

The  inventory  report  shall  also 
include  the  following: 

(a)  Name  and  title  of  the  individual(s) 
that  performed  the  physical  inventory; 

(b)  An  itemized,  categorized  listing  of 
all  property  capitalized:  (1)  land  and 
rights  therein;  (2)  other  real  property;  (3) 
plant  equipment;  (4)  special  test 
equipment;  and  (5)  special  tooling; 

(c)  An  itemized  listing  of  the  property 
lost,  damaged,  destroyed,  or  stolen,  the 
circumstances  surrounding  each 
incident,  and  the  resolution  of  the 
incident;  and 


(d)  Any  discrepancies  between  the 
physical  inventory  and  the  contractor's 
record  of  Government  property. 

1245.50&-3    Quantitative  and  monetary 
control. 

Contracting  officers  shall  require  the 
contractor  to  provide  the  quantity  and 
unit  cost  of  each  item  of  Government 
property  reported  under  (TAR)  48  CFR 
1245.508-2(b)  and  (c). 

1 245.51 1    Audit  of  property  control  system. 

(a)  The  property  administrator  (or 
other  Government  official  authorized  by 
the  contracting  officer)  shall  audit  the 
contractor's  property  control  system 
whenever  there  are  indications  that  the 
contractor's  property  control  system 
may  be  deficient.  Examples  of 
deficiencies  are: 

(1)  Failure  of  the  contractor  to 
acknowledge  receipt  of  GFP; 

(2)  Failure  of  the  contractor  to  submit 
the  annual  property  reports  required  by 
(TAR)  48  CFR  1245.505-14; 

(3)  Failure  of  the  contractor  to 
reconcile  its  physical  inventory  with  its 
property  control  record;  or 

(4)  Failure  of  the  contractor  to  submit 
a  Government  property  listing  when 
requested  by  the  property  administrator. 

lb)  When  it  is  aetermined  that  the 
contractor's  property  control  system  is 
deficient,  the  property  administrator,  in 
coordination  with  the  contracting 
officer,  shall  discuss  the  deficiencies 
with  the  contractor.  If  the  contractor 
does  not  take  action  to  correct  the 
deficiencies,  the  contracting  officer  shall 
provide  the  contractor  with  a  written 
notice  of  the  deficiencies  and  the  date 
all  deficiencies  must  be  corrected. 

PART  1246— QUALITY  ASSURANCE 

Subpart  1246.7— Warranties 

1246.701     Definitions. 
1246.701-70    Additional  definitions. 
1246.703    Criteria  for  use  of  warranties. 

1246.705  Limitations. 

1246.706  Warranty  terms  and  conditions. 
Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 

48  CFR  3.1. 

Subpart  1246.7— Warranties 
1246.701    Definitions. 

1246.701-70    Additional  definitions. 

At  no  additional  cost  to  the 
Government,  means  at  no  increase  in 
price  for  firm-fixed-price  contracts,  at 
no  increase  in  target  or  ceiling  price  for 
fixed  price  incentive  contracts  (see 
(FAR)  48  CFR  46.707).  or  at  no  increase 
in  estimated  cost  or  fee  for  cost- 
reimbursement  contracts. 

Defect  means  any  condition  or 
characteristic  in  any  supplies  or  services 
futnished  by  the  contractor  under  the 


contract  that  is  not  in  compUance  with 
the  requirements  of  the  contract. 

Design  and  manufacturing 
requirements  means  structural  and 
engineering  plans  and  manufacturing 
particulars,  including  precise 
measurements,  tolerances,  materials  and 
finished  product  tests  for  the  major 
system  being  produced. 

Major  system  means  a  system  or  major 
subsystem  used  directly  by  EXDT  to  carry 
out  its  mission(s),  as  defined  by  TAM 
(Transportation  Acquisition  Manual 
which  is  stocked  by  the  Government 
Printing  Office)  Chapter  1234,  Major 
Acquisition  Policies  and  Procedures  (for 
dollar  threshold  appUcable  to  U.S.  Coast 
Guard,  see  Coast  Guard  guidance  at 
(TAR)  48  CFR  1246.701-90).  The  term 
does  not  include:  (a)  Related  support 
equipment,  such  as  ground-handling 
equipment,  training  devices  and 
accessories  thereto,  unless  a  cost 
effective  warranty  for  the  system  would 
require  inclusion  of  such  items;  or  (b) 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  as 
described  in  (FAR)  48  CFR  1 5. 804-3 (c). 

Performance  requirements  means  the 
operating  capabilities,  maintenance,  and 
reliability  characteristics  of  a  system 
that  are  determined  to  be  necessary  for 
it  to  fulfill  the  requirement  for  which 
the  system  is  designed. 

1246.703    Criteria  for  use  of  warranties. 

(a)  Major  Systems:  The  use  of 
wcuranties  in  the  procurement  of  major 
systems  by  the  USCG  is  mandatory, 
unless  waived  (see  USCG  guidance  at 
(TAR)  48  CFR  1246.792).  Other  OAs 
may  use  the  procedures  in  USCG 
guidance  at  (TAR)  48  CFR  1246  and  this 
part  as  a  guideline  for  major  systems 
acquisitions. 

(b)  Other  Systems:  (1)  Acquisition  of 
warranties  in  the  procurement  of 
supplies  that  do  not  meet  the  definition 
of  a  major  system  (ejg.,  spare,  repair,  or 
replenishment  parts')  is  governed  by 
(FAR)  48  CFR  46.703. 

(2)  Contracting  officers  should 
negotiate  a  warranty  that  meets  or 
exceeds  the  requirements  of  (TAR)  48 
CFR  1246.706  when  it  is  advantageous. 

1246.705    Limitations. 

(a)  The  following  restrictions  are 
applicable  to  DOT  contracts: 

(1)  The  USCG  is  the  only  DOT  OA 
which  is  required  to  include  a  warranty 
in  cost  reimbursement  contracts  for  the 
production  of  major  systems 
acquisitions. 

(2)  Any  warranty  on  major  systems 
acquisitions  shall  not  apply  in  the  case 
of  any  system  or  component  thereof 
which  has  been  furnished  by^e 
Government  to  a  contractor  except  as 
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indicated  in  the  USCG  guidance  at 
(TAR)  4a  CFR  1246.790-3. 

(3)  Any  warranty  obtained  shall 
specifically  exclude  coverage  of  combat 
damage. 

1246.706    Warranty  terms  and  conditions. 

(a)  The  w.antracting  ofGcer.  in 
developing  the  warranty  terms  and 
conditions,  shall  consider  the  following, 
and,  where  appropriate  and  cost 
beneficial,  shall: 

(1)  Identify  the  affected  line  item(s) 
and  the  applicable  specificationls); 

(2)  Require  that  the  Une  item's  design 
and  manufactiue  will  conform  to:  (i)  an 
identlGed  revision  of  a  top-level 
drawing;  and/or  (ii)  an  identified 
specification  or  revision  thereof; 

(3)  Require  that  the  system  conform  to 
the  specified  Government  performance 
requirements; 

(4)  Require  that  all  systems  and 
components  delivered  under  the 
contract  Mrill  be  free  from  defects  in 
materials  and  workmanship; 

(5)  State  that  in  the  event  of  failure 
due  to  nonconformance  with 
specification  and/or  defects  in  material 
and  workrranship,  the  contractor  will 
bear  the  cor,t  of  all  work  necessary  to 
achieve  the  specified  performance 
requirements,  including  repair  and/or 
replacement  of  all  parts; 

(6)  Require  the  timely  replacement/ 
repair  of  warranted  items  and  specify 
lead  times  for  replacement/repair  where 
p>ossible; 

(7)  Identify  the  specific  paragraphs 
containing  Government  performance 
requirements  which  must  be  met; 

(8)  Ensure  that  any  performance 
requirements  identified  as  goals  or 
objectives  in  excess  of  specification 
requirements  are  excluded  from  the 
warranty  provision; 

(9)  Define  what  constitutes  the  start  of 
the  warranty  period  (e.g.,  delivery, 
acceptance,  in-service  date),  the  ending 
of  the  warranty  (e.g.,  passing  a  test  or 
demonstration,  or  operation  without 
failure  for  a  specified  time  period),  and 
circumstanres  requiring  an  extension  of 
warranty  duration  (e.g..  extending  the 
warranty  period  as  a  result  of  mass 
defect  correction  during  warranty 
period); 

(10)  Identify  what  transportation  costs 
will  be  paid  by  the  contractor  in 
conjunction  with  warranty  coverage; 

(11)  Identify  any  conditions  which 
will  not  be  covered  by  the  warranty, 
other  than  the  exclusion  of  combat 
damage;  and 

(12)  identify  any  limitation  on  the 
total  dollar  amount  of  the  contractor's 
warranty  exposure,  or  agreement  to 
share  costs  after  a  certain  dollar 
threshold  to  avoid  unnecessary 
warranty  returns. 


(b)  In  addition,  any  contract  that 
ontains  a  warranty  clause  must  contain 
warranty  implementation  procedures, 
including  warranty  notification  content 
and  procedures,  and  identify-  the 
individuals  responsible  for 
implementation  of  warranty  provisions. 
The  contract'  may  also  permit  the 
contractor's  participation  in 
investigation  of  system  failures, 
providing  that  the  contractor  is 
reimbursed  at  established  rates  for  faxdt 
isolation  work,  and  that  the  Government 
receive  credit  for  any  payments  where 
equipment  failure  is  covered  by 
warranty  provisions. 

PART  1246— QUALITY  ASSURANCE 

Subpart  1246.7— Warranties 

1246.701     Definitions.  (USCG) 
1246.701-90    Additional  USCG  definitions. 
(USCG) 

1246.790  Use  of  warranties  in  major  system 
acquisitions  by  the  USOG.  (USCG) 

1246.790-1     Policy.  (USCG) 

1246.790-2    Tailoring  warranty  terms  and 

conditions.  (USCG) 
1246.790-3     Warranties  on  Govemnaent- 

fumished  property  (USCG) 

1246.791  Cost  benefit  analysis.  (USCG) 

1246.792  Waiver  and  notiiication 
procedures.  (USCG) 

Authority:  5  U.S.C  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1246.7— Warranties 

1246.701     Definitions.  (USCG) 

1246.701-00    Additional  USCG  definitions. 
(USCG) 

For  the  USCG,  in  accordance  with 
Public  Law  99-190.  the  dollar  threshold 
as  it  pertains  to  the  inclusion  of  a 
warranty  in  major  systems  acquisitions 
is  $10  million. 

1246.790    Use  of  warranties  In  ma^or 
systems  acquisitions  by  the  USCG.  (USCG) 

This  subpart  sets  forth  the  policy  for 
the  USCG  to  use  in  obtaining  warranties 
from  contractors  when  contracting  for 
the  acquisition  of  a  major  system. 

1246.790-1    Policy.  (USCG) 

The  USCG  shall  include  a  warranty  in 
all  contracts  for  major  systems 
acquisitions.  When  drafting  warranty 
provisions/clauses  for  major  systems 
acquisitions,  the  contracting  officer 
shall  enstire  that  the  items  listed  at 
(TAR)  4a  CFR  1246.706  have  been 
considered.  The  warranty  shall  also 
meet  the  following  requirements: 

(a)  For  systems  or  components  which 
are  commercially  available,  such 
warranty  as  is  normally  provided  by  the 
manufacturer  or  supplier  shall  be 
obtained  in  accordance  with  (FAR)  46 
CFH  46.703(d)  and  46.710(b)(2). 


(b)  For  systems  or  compoi>ents 
provided  in  accordance  with  either 
design  and  manufacturing  or 
performance  requirements  as  specified 
in  the  contract  or  any  modification  to 
that  contract,  a  warranty  of  compliance 
with  the  stated  requirements  shall  be 
obtained. 

(c)  The  warranty  provided  under 
paragraph  (b)  of  this  section  shall 
provide  that  in  the  event  the  major 
system  or  any  component  tl^reof  fails  to 
meet  the  terms  of  the  warranty 
provided,  the  contracting  officer  may: 

(1)  Require  the  contractor  to  promptly 
take  such  corrective  action  as  the 
contracting  officer  determines  to  be 
necesseiry  at  no  additional  cost  to  the 
Government,  including  repairing  or 
replacing  all  parts  necessary  to  achieve 
the  requirements  set  forth  in  the 
contract; 

(2)  Require  the  contractor  to  pay  costs 
reasonably  incurred  by  the  United 
States  in  taking  necessary  corrective 
action;  or 

(3)  Equitably  reduce  the  contract 
price. 

(d)  Any  warranty  shall  specifically 
exclude  coverage  of  combat  damage. 

1246.790-2    Tailoring  warranty  terms  and 
conditions.  (USCG) 

(a)  As  the  objectives  and 
circumstances  vary  considerably  among 
major  sv-stems  acquisition  programs, 
contracting  officers  shall  appropriately 
tailor  the  warranty  on  a  case-by-case 
basis,  including  remedies,  exclusions, 
limitations  and  durations,  provided  the 
tailoring  is  consistent  with  the  specific 
requirements  of  this  subpart  and  (FAR) 
48  CFR  46.706. 

(b)  Contracting  officers  of  major 
systems  acquisitions  may  exclude  from 
the  terms  of  the  warreuity  certain  defects 
for  specified  supplies  (exclusion!)  and 
may  limit  the  contractor's  liabihty 
under  the  terms  of  the  warranty 
(limitations),  as  appropriate,  if 
necessary  to  derive  a  cost-€ffecti\'e 
warranty  in  light  of  the  technical  risk, 
contractor  financial  risk,  or  other 
program  uncertainties. 

(c)  Contracting  officers  are  encouraged 
to  structure  a  broader  and  more 
comprehensive  warranty  where  such  is 
advantageous.  Likewise,  the  contracting 
officer  may  narrow  the  scope  of  a 
warranty  when  appropriate  (e.g.,  where 
it  would  be  inequitable  to  require  a 
warranty  of  all  performance 
requirements  because  a  contractor  had 
not  designed  the  system). 

(d)  Contracting'  officers  shall  not 
include  in  a  warranty  clause  any  terms 
that  require  the  contractor  to  incur 
liability  for  loss,  damage,  or  injury  to 
third  parties. 
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1246.790-3    Warranties  on  Government- 
furnished  property.  (USCG) 

A  contractor  for  a  major  systems 
acquisition  shall  not  be  required  to 
provide  the  warranties  specified  in 
(TAR)  48  CFR  1246.790^1  on  any 
property  furnished  to  that  contractor  by 
the  Government  except  for:  (a)  defects  in 
installation;  and  (b)  installation  or 
modification  in  such  a  manner  that 
invalidates  a  warranty  provided  by  the 
manufacturer  of  the  property. 

1 246.791  Cost  benefit  analysis.  (USCG) 

Warranties  shall  be  obtained  for  a 
major  systems  acquisition  only  when  it 
is  cost  beneficial  in  accordance  with 
TAM  (Transportation  Acquisition 
Manual  which  is  stocked  at  the 
Government  Printing  Office) 
1246.703(c).  If  a  specific  warranty  is 
considered  not  to  be  cost  beneficial  by 
the  contracting  officer,  a  waiver  request 
shall  be  initiated  in  accordance  with  the 
USCG  guidance  at  (TAR)  48  CFR 
1246.792. 

1246.792  Waiver  and  notification 
procedures.  (USCG) 

(a)  The  Secretary  of  Transportation, 
without  delegation,  may  waive  the 
requirement  for  a  warranty  for  USCG 
major  systems  acquisitions  when  the 
waiver  is  in  the  interest  of  national 
defense  or  if  the  warranty  obtained 
would  not  be  cost  beneficial.  A  waiver 
may  be  granted  provided  that  the 
Committees  on  Appropriations  of  the 
Senate  and  the  House  of 
Representatives,  the  Committee  on 
Commerce,  Science  and  Transportation 
of  the  Senate,  and  the  Committee  on 
Merchant  Marine  and  Fisheries  of  the 
House  of  Representatives  are  notified,  in 
writing,  of  the  Secfetary's  intention  to 
waive  the  warranty  requirements  and 
the  reasons  supporting  such  a 
determination  prior  to  granting  the 
waiver.  The  request  for  Secretarial 
waiver  shall  include,  at  a  minimum: 

(1)  A  brief  description  of  the  major 
system  and  its  stage  of  production  (e.g., 
the  number  of  units  delivered  and 
anticipated  to  be  delivered  during  the 
life  of  the  program); 

(2)  The  specific  waiver  requested,  the 
duration  of  the  waiver  if  it  is.to  involve 
more  than  one  contract,  and  the 
rationale  for  the  waiver;  and 

(3)  All  documentation  supporting  the 
request  for  waiver,  such  as  a  cost -benefit 
analysis. 

(b)  The  waiver  request  shall  be 
forwarded  to  the  Secretary,  via  the 
Office  of  Acquisition  and  Grant 
Management  (M-60).  The  USCG  shall 
maintain  a  WTitten  record  of  each  waiver 
granted  and  the  Congressional 


notification  and  report  made,  together 
with  supporting  documentation.  I 

PART  1247— TRANSPORTATION 

Subpart  1247.1— General 

1247.104-370    Contract  clause. 

Subpart  1247.3— Transportation  in  Supply 
Contracts 

1247.305    Solicitation  provisions,  contract 

clauses,  and  transportation  factors. 
1247.305-70    Solicitation  provisions. 
1247.305-71    Contract  clause. 

Subpart  1247.5— Ocean  Transportation  by 
U.S.-Ftag  Vessels 

1247.506    Procedures. 

Authority:  5  U.S.C.  301;  41  U.S.C.  418(b); 
48  CFR  3.1. 

Subpart  1247.1— General 

1247.104-370    Contract  Clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.247-1, 
Acceptable  Service  at  Reduced  Rates,  to 
implement  the  requirements  of  (FAR)  48 
CFR  47.104-3. 

Subpart  1247.3— Transportation  in 
Supply  Contracts 

1247.305    Solicitation  provisions,  contract 
clauses,  and  transportation  (actors. 

1247.305-70    Solicitation  provisions. 

The  contracting  officer  shall  insert  the 
following  provisions  in  solicitations,  as 
applicable: 

(a)  1252.247-2,  F.o.b.  Origin 
Information,  with  Alternates  I  or  II,  as 
applicable,  shall  be  inserted  in 
accordance  with  (FAR)  48  CFR  47.305- 
3(b); 

(b)  1252.247-3,  F.o.b.  Origin  Only, 
shall  be  inserted  in  accordance  with 
(FAR)  48  CFR  47.305-3(e); 

(c)  1252.247-4,  F.o.b.  Destination 
Only,  shall  be  inserted  in  accordance 
with  (FAR)  48  CFR  47.305-4(b); 

(d)  1252.247-5.  Shipments  to  Ports 
and  Air  Terminals,  with  Alternates  I,  II, 
and  III,  shall  be  inserted  in  accordance 
with  (FAR)  48  CFR  47.305-6(a)(l) 
through  (a)(4); 

(e)  1252.247-6,  F.o.b.  Designated  Air 
Carrier's  Terminal,  Point  of  Exportation, 
implements  the  requirements  of  (FAR) 
48  CFR  47.305-6(a)(5):  and 

(f)  1252.247-7,  Nomination  of 
Additional  Ports,  implements  the 
requirements  of  (FAR)  48  CFR  47.305- 
6(d). 

1247.305-71    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  (TAR)  48  CFR  1252.247-8, 
Supply  Movement  in  the  Defense 
Transportation  System,  in  contracts  to 
implement  the  requirements  of  (FAR)  48 
CFR  47.305-6(0(1). 


Subpart  1247.5— Ocean  Transportation 
by  U.S.-Flag  Vessels 

1247.506    Procedures. 

(d)  Reports  concerning  cargo 
preference  shipments/ocean  shipments 
(see  (FAR)  48  CFR  47.506(d))  shall,  as  a 
minimum,  contain  the  information  and 
follow  the  procedures  within 
subparagraph  (c)  of  (FAR)  48  CFR 
52.247-64,  Preference  for  Privately 
Owned  U.S.-Flag  Commercial  Vessels. 

PART  1252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  1252.1— instructions  for  Using 
Provisions  and  Clauses 

1252.101     Using  part  1252. 

Subpart  1252.2— Texts  of  Provisions  and 
Clauses 

1252.209-70    Disclosure  of  Conflicts  of 

Interest. 
1252.210-70    Brand  Name  or  Equal. 
1252.210-71    Index  for  Specifications. 
1252.215-70    Key  Personnel  and/or 

Facilities. 
1252.216-70    Evaluation  of  Offers  Subject  to 

an  Economic  Price  Adjustment  Clause. 
1252.216-71     Determination  of  Award  Fee. 
1252.216-72     Performance  Evaluation  Plan. 
1252.216-73     Distribution  of  Award  Fee. 
1 252.216-74    Settlement  of  Letter  Contract. 
1252.217-71     Delivery  and  Shifting  of 

Vessel. 
1252.217-72     Performance. 
1252.217-73    Inspection  and  Manner  of 

Doing  Work. 
1252.217-74     Subcontracts. 
1252.217-75     Lay  Days. 
1252.217-76     Liability  and  Insurance. 
1252.217-77    Title. 
1252.217-78    Discharge  of  Liens. 
1252.217-79    Delays. 
1252.217-«0    Department  of  Labor  Safety 

and  Health  Regulation?  for  Ship 

Repairing. 
1252.217-81     Guarantee. 
1252.219-70    Small  Business  and  Small 

Disadvantaged  Business  Subcontracting 

Reporting 
1252  222-70    Strikes  or  Picketing  Affecting 

Timely  Completion  of  the  Contract 

Work. 
1252.222-71     Strikes  or  Picketing  Affecting 

Access  to  a  DOT  Facility. 
1252.223-70    Removal  or  Disposal  of 

Hazardous  Substances — Applicable 

Licenses  and  Permits. 
1252.223-71    Accident  and  Fire  Reporting. 
1252.223-72    Protection  of  Human  Subjects. 
1252.228-70    Loss  of  or  Damage  to  Leased 

Aircraft. 
1252.228-71     Fair  Market  Value  of  Aircraft. 
1252.228-72    Risk  and  Indemnities. 
1252.231-70    Date  of  Incurrence  of  Cost*. 
1252.236-70    Special  Precautions  for  Work 

at  Operating  Airpiorts. 
1252.237-70    Qualifications  of  Employees. 
1252.242-70    Dissemination  of 

Information — Educational  Institutions. 
1252.242-71     ConU-actor  Testimony. 
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1252.^2-72    Disseaunalion  of  Contact 

Infoimation. 
1252.242-73    Contracting  Officer's 

Technical  Represeotative. 
1252.245-70    Government  Property  Reports. 
1252.247-1    Acceptabie  Service  at  Reduced 

Rates.  > 

1252.247-2    F.o.b.  Origin  iDformatioa'^ 
1252.247-3    F.o.b.  Origin  Only. 
1252.247-4    F.oik.  Destination  Ctely. 
1252.247-5    Sbipnaeots  to  Ports  and  Air 

Terminals. 
1252.247-6    F.o.b.  Designated  Air  Carrier's 

Tenni«ai|,  Point  of  Exportation. 
1252.247-7    Nomination  of  Additional 

Ports. 
1252.247-8    Supply  Movement  in  the 

Defense  Transportation  System. 
Authority:  5  U.S.C  301;  41  US.C  418(b); 
48CFR3.1. 

Subpart  12S2.1 — lnstructk>ns  for  Using 
Provisions  and  Clauses 

1252.101    Using  part  1252. 

(b)  Numbering. 

(2)(i)  Provisions  or  clauses  that 
supplement  the  FAR. 

(A)  Agency-prescribed  provisions  and 
clauses  permitted  by  TAR  and  used  on 
a  standard  basis  (i.e.,  normally  used  in 
two  or  more  solicitations  or  contracts 
regardless  of  contract  type)  shall  be 
prescribed  and  contained  in  the  TAR. 
OAs  desiring  to  use  a  provision  or  a 
clause  on  a  standard  basis  shall  submit 
a  request  containing  a  copy  of  the 
clause(s),  justification  for  its  use.  and 
evidence  of  legal  counsel  review  to  M- 
60  in  accordance  with  (TARK<18  CFR 
1201.304  for  possible  inclusion  in  the 
TAR. 

(B)  Provisions  and  clauses  used  on  a 
one-time  basis  (i.e.,  non-standard 
provisions  and  clauses)  may  be 
approved  b-  the  contracting  officer, 
unless  a  hi^oer  level  is  designated  by 
the  OA.  This  authority  is  permitted 
subject  to:  (1)  evidence  of  legal  counsel 
review  in  the  contract  file;  (2)  inserting 
these  clauses  in  the  appropriate  sections 
of  the  uniform  contract  format;  and  (J) 
ensuring  the  provisicHis  and  clauses  do 
not  deviate  from  the  requirements  of  the 
FAR  and  TAR. 

Subpail  12522— Texts  of  Provisions 
and  Clauses 

1252.209-70    Disclosure  of  conflicts  of 
Interest 

As  ppesaribed  in  1209.507,  insert  the 
following  provision: 
Disclosure  of  Conflicts  of  Interest  (Jan  1994) 

It  is  the  Department  of  Transportation's 
(DOT)  policy  to  award  contracts  to  onty  those 
offerors  whose  objectivity  is  not  impiaired 
because  of  any  related  past,  present,  or 
planned  int'   -jst,  financial  or  otherwise,  in 
organizations  regulated  by  DOT  or  in 
organizations  whose  interests  may  be 


sobstantiiily  affected  by  DepartmeBtal 
activities.  Baaed  on  this  policy: 

(a)  The  offeror  shall  provide  a  statement  in 
its  proposal  which  describes  is  a  concise 
manner  all  past,  present  or  planned 
organizational,  financial,  contractiial  or  other 
interest(s)  with  an  orgacization  regulated  by 
DOT,  or  with  an  organization  whose  interests 
may  be  substantially  affected  by 
Departmental  activities,  and  which  is  related 
to  the  work  under  this  solicitation.  The 
interest(s)  described  shall  include  those  of 
the  proposer,  its  affiliates,  proposed 
consultants,  proposed  subcontractors  and  key 
p>ersonnel  of  any  of  the  above.  Past  interest 
shall  be  limited  to  within  one  year  of  the  date 
of  the  offeror's  technical  proposal.  Key 
personnel  shall  include  any  person  owning 
more  than  20%  interest  in  thie  offeror,  and 
the  offeror's  corporate  officers,  its  senior 
managers  and  any  employee  who  is 
responsible  for  making  a  decision  or  taking 
an  action  on  this  contract  where  the  decision 
or  action  can  have  an  economic  or  other 
imf>act  on  the  interests  of  a  regulated  or 
affected  organization. 

(b)  The  offeror  shall  describe  in  detail  why 
it  believes,  in  light  of  the  interestjs) 
identified  in  (a)  above,  that  performance  of 
the  profKJsed  contract  can  be  accomplished 
in  an  impartial  and  objective  manner. 

(c)  In  the  absence  of  any  relevant  interest 
identified  in  (a)  above,  the  offeror  shall 
submit  in  its  proposal  a  statement  certifying 
that  to  its  best  knowledge  and  belief  no 
affiliation  exists  relevant  to  p>ossible  conflicts 
of  intefest  The  offeror  must  obtain  the  same 
information  from  potentia^subcantractors 
prior  to  award  of  a  subcontract. 

(d)  The  Contracting  Officer  will  review  the 
statement  subnutted  and  may  require 
additional  relevant  information  from  the 
offeror.  All  such  information,  and  any  other 
relevant  information  known  to  DOT,  will  be 
used  to  determine  whether  an  eward  to  the 
offeror  may  create  a  conflict  of  interest.  If  any 
such  oonftict  of  interest  is  found  to  exist,  the 
Contracting  OfScer  may  (1 )  disqualify  the 
offeror,  or  (2)  determine  that  it  is  otherwise 
in  the  best  interest  of  the  United  States  to 
contract  with  the  offeror  and  include 
appropriate  provisions  to  mitigate  or  avoid 
such  conflict  in  the  contract  awarded. 

(e)  Th«  refusal  to  provide  the  disclosure  or 
representation,  or  any  additional  information 
required,  may  resnh  in  disqualification  of  the 
offeror  fox  award.  If  nondisclosure  or 
misrepresentation  is  discovered  after  award, 
the  resulting  contract  may  be  terminated.  If 
after  aM-ard  the  Contractor  discovers  a 
conflict  of  interest  with  resf>ect  to  the 
contract  awarded  as  a  result  of  this 
solicitation,  which  could  not  reasonably  have 
been  known  prior  to  award,  an  immediate 
and  full  disclosure  shall  be  made  in  writing 
to  the  Contracting  Officer.  The  disclosure 
shall  include  a  full  description  of  the 
conflict,  a  description  of  the  action  the 
contractor  has  taken,  or  proposes  to  take,  to 
avoid  or  mitigate  such  conflict.  The 
Contracting  Officer  may.  however,  terminate 
the  contract  for  convenience  if  he  or  she 
deems  that  termination  is  in  the  best  interest 
of  the  Government 

(End  of  provision) 


12$2.210-?0    Brand  name  or  equal 

As  prescribed  in  (TAR)  48  CFR 
1210.011,  insert  the  following  provision: 
Brand  Name  or  Equal  (Jan  1994) 

(As  used  in  thi^  provision,  the  term  "brand 
name"  includes  identification  of  products  by 
make  and  model.) 

(a)  If  items  called  for  by  this  solicitation 
have  been  identified  in  the  schedule  by  a 
"brand  name  or  equal"  description,  such 
identification  is  intended  to  be  descriptive, 
but  not  restrictive,  and  is  intended  to 
indicate  the  quality  aad  characteristics  of 
products  that  will  be  satisfactory.  Offers 
offering  "equal"  products  (including 
products  of  the  brand  name  manufacturer 
other  than  the  one  described  by  brand  nam*;) 
will  be  considered  for  award  if  such  products 
are  clearly  identified  in  the  offers  and  are 
determined  by  the  Government  to  meet  fully 
the  salient  characteristic  requirements  listed 
in  the  solicitation. 

fb)  Unless  the  offeror  clearly  indicates  in 
its  offer  that  it  is  offering  an  "equar"  product. 
Its  offer  shall  be  considered  as  offering  the 
brand  name  product  referenced  in  the 
solicitation. 

(c)  If  the  offeror  proposed  to  furnish' an 
"equal"  product,  the  braad  name,  if  any.  of 
the  product  to  be  furnished  shall  be  inserted 
in  the  space  provided  in  the  sulicitatioD.  or 
such  product  shall  be  otherwise  clearly 
identified  in  the  offer.  The  e\'aluation  of 
offers  and  the  determination  as  to  equality  of 
the  product  offered  shall  be  the  responsibility 
of  the  Government  and  will  be  based  on 
information  furnished  by  the  offeror  or 
identified  in  its  offer  as  well  as  other 
information  reasonably  available  to  the 
contracting  offic-e. 

Caution  to  Offerors:  The  contracting  office 
is  not  responsible  for  locating  or  securing  any 
information  which  is  not  identified  in  the 
offer  and  reasonably  available  to  the 
cojitracting  office.  Accordingly,  to  insure  that 
sufficient  information  is  available,  the  offeror 
must  furnish  as  a  part  of  its  offer  all 
descriptive  material  (such  as  cuts, 
illustrations,  drawings,  or  other  information) 
necessary  for  the  contracting  office  to:  (1) 
determine  whether  the  product  offered  m<^s 
the  salient  characteristic  requirements  of  the 
solicitation:  and  (2)  establish  exactly  what 
the  offeror  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
acquire  by  making  an  award.  The  information 
furnished  may  include  specific  reference  to 
information  previously  furnished  or  to 
information  otherwise  available  to  the 
contracting  office. 

(d)  If  the  offeror  proposes  to  modify  a 
product  so  as  to  make  it  conform  to  the 
requirements  of  the  solicitation,  it  shall:  (1) 
include  in  its  offer  a  clear  description  of  such 
proposed  modificatioos:  and  (2)  clearly  mark 
any  descriptive  material  to  show  the 
profKjsed  modifications. 

(e)  Modifications  to  make  a  product 
conform  to  a  brand  name  product  referencwl 
in  the  solicitation  and  proposed  after  the 
time  for  receipt  of  offers,  will  not  be 
considered. 

(End  of  provision) 
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12S2.210-71    Index  for  sptcificatlons. 

As  prescribed  in  (TAR)  48  CFR 
1210.011.  insert  the  following  clause: 
Index  for  Specifications  Qan  1994) 

If  an  index  or  table  of  contents  is  furnished 
in  connection  with  specifications,  it  is 
understood  that  such  index  or  table  of 
contents  is  for  convenience  only.  Its  accuracy 
and  completeness  is  not  guaranteed,  and  it  is 
not  to  be  considered  as  part  of  the 
specification.  In  case  of  discrepancy  between 
the  index  or  table  of  contents  and  the 
specifications,  the  specifications  shall 
govern. 
(End  of  clause)  ^ 


1252.215-70 
faciflttes. 


Key  personnel  and/or 


.\s  prescribed  in  (TAR)  48  CFR 
1215.106,  insert  the  following  clause: 
Key  Personnel  and/or  Facilities  (Jan  1994) 

(a)  The  personnel  and/m  facilities  as 
specified  below  are  considered  essential  to 
the  work  being  performed  hereunder  and 
may.  with  the  consent  of  the  contracting 
parties,  be  changed  from  time  to  time  during 
the  course  of  the  contract  by  adding  or 
deleting  personitel  and/ or  facilities,  as 
appropriate. 

(b)  Prior  to  removing,  replacing,  or 
diverting  any  of  the  spjecified  individuals  or 
facilities,  the  Contractor  shall  notify,  in 
writing,  and  receive  consent  from,  the 
Contracting  Officer  reasonably  in  advance  of 
the  action  and  shall  submit  justification 
(including  proposed  substitutions)  in 
sufficient  detail  to  permit  evaluation  of  the 
impact  on  this  contract. 

(c)  No  diversion  shall  be  made  by  the 
Cx)ntractor  without  the  written  consent  of  the 
Contracting  Officer.  The  Contracting  Officer 
may  ratify,  in  writing,  the  change  and  such 
ratification  shall  constitute  the  consent  of  the 
(k)ntracting  Officer  required  by  this  clause. 

1  he  Key  Personnel  and/or  Facilities  under 
this  Contract: 

(specify  key  persotmel  and/or  Earilities) 
(End  of  clause) 

12S2.216-70    Evaiuatton  ot  offers  subject 
to  an  economic  price  adjustment  clause. 

As  prescribed  in  (TAR)  48  CFR 
1216.203-470,  insert  the  following 
provision: 

Evaluation  of  Offers  Subject  to  an  Economic 
Price  Adjustment  Clause  (Jan  1994) 

Offers  shall  be  evaluated  without  an 
amount  for  an  nconomic  p>rice  adjustment 
being  added.  Offers  will  be  rejected  which: 
(1)  increase  the  ceiling  stipulated;  (2)  limit 
the  downward  adjustment:  or  (3)  delete  the 
economic  price  adjustment  clause.  If  the  offer 
stipulates  a  ceiling  lower  than  that  included 
in  the  solicitation,  the  lower  ceiling  will  be 
incorporated  into  any  resulting  contract. 
(End  of  provision] 

1252.216-71    Detemtination  of  award  fee. 

As  prescribed  in  (TAR)  48  CFR 
1216.405(a).  insert  the  following  clause: 


Determination  of  Award  Fee  (Jan  1994) 

(a)  The  Government  shall,  at  the 
conclusion  of  each  Sftecified  evaluation 
period(s),  evaluate  the  contractor's 
performance  for  a  determinalion  of  award  fee 
earned.  The  contractor  agrees  that  the 
determination  as  to  the  amount  of  the  award 
fee  earned  will  be  made  by  the  Government 
Fee  Determinetion  Official  (FDD)  and  such 
determination  is  binding  on  both  p>arties  and 
shall  not  be  subject  to  ap>peal  under  the 
"Disputes"  clause  or  to  any  board  or  court. 

(b)  It  is  agreed  that  the  ev-aluation  of 
contractor  performance  shall  be  in 
accordance  with  a  Performance  Evaluation 
Plan  and  that  the  contractor  shall  be 
promptly  advised  in  writing  of  the 
determination  and  reasons  why  the  award  fee 
was  or  was  not  earned.  It  is  further  agreed 
that  the  contractor  may  submit  a  self- 
evaluation  of  performance  of  each  period 
under  consideration.  While  it  is  recognized 
that  the  basis  for  the  determination  of  the  fee 
shall  be  the  evaluation  by  the  Government, 
any  self-evaluation  which  is  recei\'ed  within 

(insert  number)  days  after  the  end  of 

the  period  being  evaluated  may  be  given  such 
consideration,  if  any.  as  the  FDO  shall  find 
appropriate. 

(c)  The  FDO  may  specify  in  any  fee 
determination  that  fee  not  earned  during  the 
period  evaluated  may  be  accumulated  and  be 
available  for  allocation  to  one  or  more 
subsequent  periods.  In  that  event,  the 
distribution  of  award  fee  shall  be  adjusted  to 
reflect  such  allocations. 

(End  of  clause) 

1252.216-72    Performance  evaluation  plan. 

As  prescribed  in  (TAR)  48  CFR 
1216.405(b),  insert  the  following  clause: 
Performance  Evaluation  Plan  (Jan  1994) 

(a)  A  Performance  Evaluation  Plan  shall  be 
unilaterally  established  by  the  Government 
and  used  for  the  determination  of  award  fee. 
This  plan  shall  include  the  criteria  used  to 
evaluate  each  area  and  the  percentage  of 
award  fee  (if  any)  available  for  each  area.  A 
copy  of  the  plan  shall  be  provided  to  the 

contractor (insert  number)  calendar 

days  prior  to  the  start  of  the  first  evaluation 
fteriod. 

(b)  The  criteria  contained  within  the 
Performance  Evaluation  Plan  may  relate  to: 
(1)  Technical  (including  schedule) 
requirements  if  appropriate:  (2)  Management: 
and  (3)  Cost. 

(c)  The  Performance  Evaluation  Plan  may. 
consistent  with  the  contract,  be  revised 
unilaterally  by  the  Government  at  any  time 
during  the  period  of  performance. 
Notification  of  such  changes  shall  be 

provided  to  the  contractor (insert 

number)  calendar  days  prior  to  the  start  of 
the  evaluation  period  to  which  the  change 
will  apply. 

(End  of  clause) 

1 252.2 1 6-73    Distribution  of  award  fee. 

As  prescribed  in  (TAR)  48  CFR 
1216.405(c).  insert  the  following  clause: 
Distribution  of  Award  Fee  Qan  1994) 

(a)  The  total  amount  of  award  fee  available 
under  this  contract  is  assigned  according  to 


the  following  evaluation  p>eriods  and 

amounts: 

Evaluation  Period: 

Available  Award  Fee: 

(Insert  appropriate  infonnation) 

(b)  Payment  of  the  base  fee  apd  award  fee 
shall  be  made,  provided  that  aner  payment 
of  85  percent  of  the  base  fee  and  potential 
award  fee,  the  Government  may  withhold 
further  payment  of  the  base  fee  and  award  fee 
until  a  reserve  is  set  aside  in  an  amount  that 
the  Government  considers  necessary  to 
protect  its  Interest  This  reserve  shall  not 
exceed  15  percent  of  the  total  base  fee  and 
potential  award  fee  or  SlOO.OOO,  whichever  is 
less. 

(c)  In  the  event  of  contract  termination, 
either  in  whole  or  in  part,  the  amount  of 
award  fee  available  shall  represent  a  p>rorata 
distribution  associated  with  evaluation 
f)eriod  activities  or  events  as  detenniaed  by 
the  Government. 

(d)  The  Government  will  promptly  make 
payment  of  any  award  fee  upon  the 
submission  by  the  contractor  to  the 
contracting  officer's  authorized 
representative,  of  a  public  voucher  or  invoice 
in  the  amount  of  the  total  fee  earned  for  the 
period  evaluated.  Payment  may  be  made 
without  using  a  contract  modification. 

(End  of  clause) 

1252.216-74    Settlement  Of  letter  contract 

As  prescribed  in  (TAR)  49  CFR 
1216.603-4.  insert  the  following  clause: 
Settlement  of  Letter  Contract  (Jan  1994) 

(a)  This  contract  constitutes  the  definitive 
contract  contemplated  by  issuance  of  letter 

contract (insert  number]  dated 

.  (insert  effective  date).  It 


supersedes  the  letter  contract  and  its 

modification  numbers) (insert 

number(s))  and.  to  the  extent  of  any 
inconsistencies,  governs. 

(b)  The  cost(s)  and  fee(s).  or  price(s), 
established  in  this  definitive  contract 
represents  full  and  complete  settlement  of 

letter  contract (insert  number(s) 

and  modification  numbers) . 


(insert  numberfs)).  Payment  of  the  agreed 
upon  fee  or  profit  withheld  {^ending 
definitizatioo  of  the  letter  contract,  may 
commence  immediately  at  the  rate  and  times 
stated  within  this  contract. 
(End  of  clause) 

1 252.21 7-71     DeUvwry  and  shifting  of 
vessel. 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 
Delivery  and  Shifting  of  Vessel  (Jan  1994) 

The  Government  shall  deliver  the  vessel  to 
the  Contractor  at  his  place  of  business.  Upon 
completion  of  the  work,  the  Government 
shall  accept  delivery  of  the  vessel  at  the 
Contractor's  place  of  business.  The 
Contractor  shall  provide,  at  no  additional 
charge,  upon  24  hours'  advance  notice,  a  tug 
or  tugs  and  docking  pilot,  acceptable  to  the 
Contracting  Offic«r.  to  assist  in  handling  the 
vessel  between  (to  and  from)  the  Contractor's 
plant  and  the  nearest  point  in  ■  waterway 
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regularly  navigated  by  vessels  of  equal  or 
greater  diaft  and  length.  While  the  vessel  is 
in  the  hands  of  the  Contractor,  any  necessary 
towage,  cartage,  or  other  transportation 
between  ship  and  shop  or  elsewhere,  which 
may  be  incident  to  the  work  herein  specified, 
shall  be  furnished  by  the  Contractor  without 
Additional  charge  to  the  Govenunent. 
(End  of  clause) 

1252^7-72    Pertormance. 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 
Performance  (Jan  1994) 

(a)  Upon  the  award  of  the  contract,  the 
Contractor  shall  promptly  start  the  work 
specified  and  shall  diligently  prosecute  the 
work  to  completion.  The  Contractor  shall  not 
start  work  until  the  contract  has  been 
awarded  except  in  the  case  of  emergency 
work  ordered  by  the  Contracting  Officer. 

(b)  The  Government  shall  deliver  the  vessel 
described  in  the  contract  at  the  time  and 
location  sp)ecified  in  the  contract.  Upon 
completion  of  the  work,  the  Government 
shall  accept  delivery  of  the  vessel  at  the  time 
and  location  specified  in  the  contract. 

(c)  The  Contractor  shall  without  charge — 

(1)  Make  available  to  personnel  of  the 
vessel  while  in  dry  dock  or  on  a  marine 
railway,  sanitary  lavatory  and  similar 
facilities  at  the  plant  acceptable  to  the 
Contracting  Officer; 

(2)  Supply  and  maintain  suitable  brows 
and  gangways  from  the  pier,  dry  dock,  or 
marine  railway  to  the  vessel; 

(3)  Treat  salvage,  scrap  or  other  ship's 
material  of  the  Government  resulting  from 
I>erfonnance  of  the  work  as  items  of 
Government-furnished  property,  in 
accordance  with  the  Government  Property 
(Fixed  Price  Contracts)  clause; 

(4)  Perform,  or  pay  the  cost  of,  any  repair, 
reconditioning  or  replacement  made 
necessary  as  the  resuh  of  the  use  by  the 
Contractor  of  any  of  the  vessel's  machinery, 
equipment  or  fittings,  including,  but  not 
limited  to,  winches,  pumps,  rigging,  or  pipe 
lines;  and 

(5)  Furnish  suitable  offices,  office 
equipment  and  telephones  at  or  near  the  site 
of  the  work  for  the  Government's  use. 

(d)  The  contract  will  state  whether  dock 
and  sea  trials  are  ret^uired  to  determine 
whether  or  not  the  Contractor  has 
satisfoctorily  performed  the  work. 

(1)  If  dock  and  sea  trials  are  required,  the 
vessel  shall  be  under  the  control  of  the 
vessel's  commander  and  crew. 

(2)  The  Contractor  shall  not  conduct  dock 
and  sea  trials  not  specified  in  the  contract 
without  advance  approval  of  the  Contracting 
Officer.  Dock  and  sea  trials  not  specified  in 
the  contract  shall  be  at  the  Contractor's 
expense  and  risk. 

(3)  The  Contractor  shall  provide  and  install 
all  fittings  and  appliances  necessary  for  dock 
and  sea  trials.  The  Contractor  shall  be 
responsible  for  care,  installation,  and 
removal  of  instruments  and  apparatus 
furnished  by  the  Government  for  use  in  the 
trials. 

(End  of  clause) 


1 252^1 7-73    Inspection  and  manner  of 
doing  wofiL 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 

Inspection  and  Manner  of  Doing  Work  (Jan 
1994) 

(a)  The  Contractor  shall  perform  work  in 
accordance  with  the  contract,  any  drawings 
and  specifications  made  a  part  of  the  job 
order,  and  any  change  or  modification  issued 
under  the  Changes  clause. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  clause,  and  unless  otherwise 
specifically  provided  in  the  contract,  all 
operational  practices  Of  the  Contractor  and 
ail  workmanship,  material,  equipment,  and 
articles  used  in  the  performance  of  work 
under  this  contract  shall  be  in  accordance 
with  the  best  commercial  marine  practices 
and  the  rules  and  requirements  of  the 
American  Bureau  of  Shipping,  the  U.S.  Coast 
Guard,  and  the  Institute  of  Electrical  and 
Electronic  Engineers,  in  effect  at  the  time  of 
Contractor's  submission  of  offer. 

(2)  When  Navy  specifications  are  specified 
in  the  contract,  the  Contractor  shall  follow 
Navy  standards  of  material  and 
workmanship.  The  solicitation  shall 
prescribe  the  Navy  standard  whenever 
applicable. 

(c)  The  Government  may  insfject  and  test 
all  material  and  workmanship  at  any  time 
during  the  Contractor's  performance  of  the 
work. 

(1)  If,  prior  to  delivery,  the  Government 
finds  any  material  or  workmanship  is 
defective  or  not  in  accordance  with  the 
contract,  in  addition  to  its  rights  under  the 
Guarantee  clause,  the  Government  may  reject 
the  defective  or  nonconforming  material  or 
workmanship  and  require  the  Contractor  to 
correct  or  replace  It  at  the  Contractor's 
expense. 

(2)  If  the  Contractor  fails  to  proceed 
promptly  with  the  replacement  or  correction 
of  the  material  or  workmanship,  the 
Government  may  replace  or  correct  the 
defective  or  nonconforming  material  or 
workmanship  and  charge  the  Contractor  the 
excess  costs  incurred. 

(3)  As  specified  in  the  contract,  the 
Confe^ctor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the 
Government. 

(4)  The  Contractor  shall  maintain  coipplete 
records  of  all  insptection  work  and  shall  make 
them  available  to  the  Government  during 
performance  of  the  contract  and  for  90  days 
after  the  completion  of  all  work  required. 

(d)  The  Contractor  shall  not  permit  any 
welder  to  work  on  a  vessel  unless  the  welder 
is,  at  the  time  of  the  work,  qualified  to  the 
standards  established  by  the  U.S.  Coast 
Guard,  American  Bureau  of  Shipping,  or 
Department  of  the  Navy  for  the  type  of 
welding  being  f>erformed.  Qualifications  of  a 
welder  shall  be  as  sp)ecified  in  the  contract. 

(e)  The  Contractor  shall — 

(1)  Exercise  reasonable  care  to  protect  the 
vessel  from  fire; 

(2)  Maintain  a  reasonable  system  of 
inspection  over  activities  taking  place  in  the 
vicinity  of  the  vessel's  magazines,  fuel  oil 
tanks,  or  storerooms  containing  flammable 
materials. 


(3)  Maintain  a  reasonable  number  of  hose 
lines  ready  for  immediate  use  on  the  vessel 
at  all  times  while  the  vessel  is  berthed 
alongside  the  Contractor's  pier  or  in  dry  dock 
or  on  a  marine  railway; 

(4)  Unless  otherwise  provided  in  the 
contract,  provide  sufficient  security  patrols  to 
reasonably  maintain  a  fire  watch  for 
protection  of  the  vessel  when  it  is  in  the 
Contractor's  custody: 

(5)  To  the  extent  necessary,  clean,  wash, 
and  steam  out  or  otherwise  make  safe,  all 
tanks  under  alteration  or  repair. 

(6)  Furnish  the  Contracting  Officer  a  "gas- 
free"  or  "safe-for-hotwork"  certificate  before 
any  hot  work  is  done  on  a  tank; 

(7)  Treat  the  contents  of  any  tank  as 
Govenmient  property  in  accordance  with  the 
Government  Property  (Fixed-Price  Contracts) 
clause;  and 

(8)  Dispose  of  the  contents  of  any  tank  only 
at  the  direction,  or  with  the  concurrence,  of 
the  Contracting  Officer. 

(0  Except  as  otherwise  provided  in  the 
contract,  when  the  vessel  is  in  the  custody 
of  the  Contractor  or  in  dry  dock  or  on  a 
marine  railway  and  the  temperature  is 
expected  to  go  as  low  as  35  Fahrenheit,  the 
Contractor  shall  take  all  necessary  steps  to — 

(1)  Keep  all  hose  pvM  lines,  fixtures,  traps, 
tanks,  and  other  receptacles  on  the  vessel 
from  freezing;  and 

(2)  Protect  the  stem  tube  and  propeller 
hubs  from  frost  damage. 

(g)  The  Contractor  shall,  whenever 
practicable— 

(1)  Perform  the  required  work  in  a  manner 
that  will  not  interfere  with  the  berthing  and 
messing  of  Govenmient  personnel  attached  to 
the  vessel;  and 

(2)  Provide  Government  personnel  attached 
to  the  vessel  access  to  the  vessel  at  all  times. 

(h)  Government  personnel  attached  to  the 
vessel  shall  not  interfere  with  the 
Contractor's  work  or  workers. 

(i)(l)  The  Government  does  not  guarantee 
the  correctness  of  the  dimensions,  sizes,  and 
shapes  set  forth  in  any  contract,  sketches, 
drawings,  plans,  or  specifications  prep>ared  or 
furnished  by  the  Government,  unless  the 
contract  requires  that  the  Contractor  perform 
the  work  prior  to  any  opportunity  to  inspect. 

(2)  Except  as  stated  in  paragraph  (i)(l)  of 
this  clause,  and  other  than  those  parts 
furnished  by  the  Government,  and  the 
Contractor  shall  be  responsible  for  the 
correctness  of  the  dimensions,  sizes,  and 
shapes  of  parts  furnished  under  this 
agreement. 

(j)  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  iree  from 
accumulation  of  waste  material  or  rubbish 
caused  by  its  employees  or  the  work.  At  the 
completion  of  the  work,  unless  the  contract 
specifies  otherwise,  the  Contractor  shall 
remove  all  rubbish  from  the  site  of  the  work 
and  leave  the  immediate  vicinity  of  the  work 
area  "broom  clean." 
(End  of  clause) 

1252.217-74    Subcontracts. 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 
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SubcoDtiacts  Qan  1994) 

(a)  Nothing  contained  in  the  contract  shall 
be  construed  as  creating  any  contractual 
relationship  between  any  subcontractor  and 
the  Covemment  The  divisions  or  sections  of 
the  speci&ations  are  not  intended  to  control 
the  Contractor  in  dividing  the  work  anx>ng 
subcontractors  or  to  limit  the  work  performed 
by  any  trade. 

fb)  The  Contractor  shall  be  responsible  to 
the  Government  for  ads  and  omissions  of  its 
own  employees,  and  of  subcontractors  and 
their  employees.  The  Contractor  shall  also  be 
responsible  for  the  coordination  of  the  work 
of  the  trades,  subcontractors,  and  material 
men. 

(c)  The  Contractor  shall,  without  additional 
expense  to  the  Government,  employ  specialty 
subcontractors  where  required  by  the 
specileations. 

(d)  The  Government  or  its  representatives 
I     will  not  undertake  to  settle  any  differences 

between  the  Contractor  and  its 
subcontractors,  or  between  subcontractors. 
(End  of  clause) 

1252.217-76    Laydays. 

As  prescribed  at  (TAR)  48  CFR  1217.7000 
(b)  and  (c),  insert  the  fbliowing  clause: 

Lay  Days  (Jan  1994) 

(a)  Lay  day  time  will  be  paid  by  the 
Government  at  the  Contractor's  stipulated  bid 
price  for  this  item  of  the  contract  when  the 
vessel  remains  on  the  dry  dock  or  marine 
railway  as  a  result  of  any  change  that 
involves  work  in  addition  to  that  required 
under  the  basic  contract 

(b)  No  lay  day  time  shall  be  paid  until  all 
items  of  the  basic  contract  fior  which  a  price 
was  established  by  the  Contractor  and  for 
which  docking  of  the  vessel  was  required 
have  been  satisfactorily  completed  and 
accepted. 

(c)  Days  of  hauling  out  and  floating, 
whatever  the  hour,  shall  not  be  p)aid  as  lay 
day  time,  and  days  when  no  work  is 
performed  by  the  Contractor  shall  not  be  [>aid 
as  lay  day  time. 

(d)  Payment  of  lay  day  time  shall  constitute 
complete  compensation  for  all  costs,  direct 
and  indirect,  to  reimburse  the  Contractor  for 
use  of  dry  dock  or  marine  railway. 

(End  of  clause) 

1252.217-76 

Liability  and  Insurance. 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 
Liability  and  Insurance  (jan  1994) 

(a)  The  Contractor  shall  exercise  its  best 
efforts  to  prevent  accidents,  injury,  or 
damage  to  all  employees,  persons,  and 
prof>erty.  in  and  about  the  work,  and  to  the 
vessel  or  part  of  the  vessel  upon  which  work 
is  done. 

(b)  Loss  ot  damage  to  the  vessel,  materials, 
or  equipment  (1)  Unless  otherwise  directed 
or  approved  in  writing  by  the  Contracting 
Officer,  the  Contractor  shall  not  carry 
insurance  against  any  form  of  loss  or  damage 
to  the  ve8sei(s)  or  to  the  materials  or 
equipment  to  which  the  Government  has  title 


or  which  have  been  furnished  by  the 
Government  for  installation  by  the 
Contractor.  The  Government  assumes  the 
risks  of  loss  of  and  damage  to  that  property. 

(2)  The  Government  does  not  assume  any 
risk  with  respect  to  loss  or  damage 
compensated  for  by  insurance  or  otherwise  or 
resulting  from  risks  with  respect  to  which  the 
Contractor  has  failed  to  maintain  insurance, 
if  available,  as  required  or  approved  by  the 
Contracting  Officer. 

(3)  The  Government  does  not  assume  risk 
of  and  will  not  f>ay  for  any  costs  of  the 
following: 

(i)  Inspection,  repair,  replacement,  or 
renewal  of  any  defects  in  the  vessel(s)  or 
material  and  equipment  due  to — 

(A)  Defective  workmanship  performed  by 
the  Contractor  or  its  subcontracton; 

(B)  Defective  materials  or  equipment 
furnished  by  the  Contractor  or  its 
subcontractors;  or 

(C)  Workmanship,  materials,  or  equipment 
which  do  not  conform  to  the  requirements  of 
the  contract,  whether  or  not  the  defect  is 
latent  or  whether  or  not  the  nonconformance 
is  the  result  of  negligence. 

(ii)  Loss,  damage,  liability,  or  expense 
caused  by.  resulting  from,  or  incuired  as  a 
consequence  of  any  delay  or  disruption, 
willful  misconduct  or  lack  of  good  faith  by 
the  Contractor  or  any  of  its  representatives 
that  have  supervision  or  direction  of — 

(A)  All  or  substantially  all  of  the 
Contractor's  business;  or 

(B)  All  or  substantially  all  of  the 
Contractor's  operation  at  any  one  plant. 

(4)  As  to  any  risk  that  Is  assumed  by  the 
Government,  the  Government  shall  be 
subrogated  to  any  claim,  demand  or  cause  of 
action  against  third  parties  that  exists  in 
favor  of  the  Contractor.  If  required  by  the 
Contracting  Officer,  the  Contractor  shall 
execute  a  formal  assignment  or  transfer  of  the 
claim,  demand,  or  cause  of  action. 

(5)  No  party  other  than  the  Contractor  shall 
have  any  right  to  proceed  directly  against  the 
Government  or  join  the  Government  as  a 
codefendant  in  any  action. 

(6)  Notwithstanding  the  foregoing,  the 
Contractor  shall  bear  the  firat  S5.000  of  loss 
or  damage  from  each  occurrence  or  incident, 
the  risk  of  which  the  Govenunent  would 
have  asstmied  under  the  provision  of  this 
paragraph  (b). 

(c)  Indemnification.  The  Contractor 
indemnifies  the  Government  and  the  vessel 
and  its  owners  against  all  claims,  demands, 
or  causes  of  action  to  which  the  Government, 
the  vessel  or  its  ownerls)  might  be  subject  as 
a  result  of  damage  or  injury  (including  death) 
to  the  property  or  person  of  anyone  other 
than  the  Government  or  its  employees,  or  the 
vessel  or  its  owner,  arising  in  whole  or  in 
part  from  the  negligence  or  other  wrongful 
act  of  the  Contractor,  or  its  agents  or 
employees,  or  any  subcontractor,  or  its  agents 
or  employees. 

(1)  "The  Contractor's  obligation  to 
indemnify  under  this  paragraph  shall  not 
exceed  the  sum  of  S300.000  as  a  consequence 
of  any  single  occurrence  with  respect  to  any 
one  vessel. 

(2)  The  indemnity  includes,  without 
limitation,  swts.  actions,  claims,  costs,  or 
demands  of  any  kind,  resulting  from  death. 


p>ersonal  injury,  or  prof)erty  damage 
occurring  during  Ihie  period  of  performance 
of  work  on  the  vessel  or  within  90  days  after 
redelivery  of  the  vessel.  For  any  claim,  etc., 
made  after  90  days,  the  rights  of  the  parties 
shall  be  as  determined  by  other  provisions  of 
this  contract  and  by  law.  The  indemnity  does 
apply  to  death  occurring  after  90  days  where 
the  injury  was  received  during  the  period 
covered  by  the  indemnity. 

(d)  Insurance.  (1)  The  Contractor  shall,  at 
its  own  expense,  obtain  and  maintain  the 
following  insurance — 

(i)  Casuairy.  accident,  and  liability 
insurance,  as  approved  by  the  Contracting 
Officer,  insuring  the  performance  of  its 
obligations  under  paragraph  (c)  of  this  clause. 

(ii)  Workers  Compensation  Insurance  (or 
its  equivalent)  covering  the  employees 
engaged  on  the  work. 

(2)  The  Contractor  shall  ensure  that  all 
subcontractors  engaged  on  the  work  obtain 
and  maintain  the  insurance  required  in 
paragraph  (dKD  of  this  clause. 

(3)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  shall  provide  evidence  of  the 
insurance  required  by  paragraph  (d)  of  this 
clause. 

(e)  The  Contractor  shall  not  make  any 
allowance  in  the  contract  price  for  the 
inclusion  of  any  premium  expanse  or  charge 
for  any  reserve  made  on  accoimt  of  self- 
insurance  for  coverage  against  any  risk 
assumed  by  the  Government  under  this 
clause. 

(f)  The  Contractor  shall  give  the 
Contracting  Officer  written  notice  as  soon  as 
practicable  after  the  occurrence  of  a  loss  or 
damage  for  which  the  Government  has 
assumed  the  risk. 

(1)  The  notice  shall  contain  full  details  of 
the  loss  or  damage. 

(2)  If  a  claim  or  suit  is  later  filed  against 
the  Contractor  as  a  result  of  the  event,  the 
Contractor  shall  immediately  deliver  to  the 
Government  every  demand,  notice, 
summons,  or  other  process  received  by  the 
Contractor  or  its  employees  or 
representatives. 

(3)  The  Contractor  shall  cooperate  with  the 
Government  and.  upon  request,  shall  assist  in 
effecting  settlements,  securing  and  giving 
evidence,  obtaining  the  attendance  of 
witnesses,  and  in  the  conduct  of  suits.  The 
Government  shall  reimburse  the  Contractor 
for  exp>enses  incurred  m  this  effort,  other 
than  the  cost  of  maintaining  the  Contractor's 
usual  organization. 

(4)  The  Contractor  shall  not.  exceprt  at  its 
own  expense,  voluntarily  make  any 
payments,  assume  any  obligation,  or  incur 
any  expense  other  than  what  would  be 
imperative  for  the  protection  of  the  vessel(s) 
at  the  time  of  the  event. 

(g)  In  the  event  of  loss  of  or  damage  to  any 
vessel(s).  material,  or  equipment  which  may 
result  in  a  claim  against  the  Government 
under  the  insurance  provisions  of  this 
contract,  the  Contractor  shall  promprtly  notify 
the  Contracting  Officer  of  the  loss  or  damage. 
The  Contracting  Officer  may.  without 
prejudice  to  any  right  of  the  Government, 
either — 

(1)  Order  the  Contractor  to  proceed  with 
replacenient  or  repair,  in  which  event  the 
Contractor  shall  effect  the  replacement  or 
repair 
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(i]  Th«  Contractor  shall  submit  to  the 
Contracting  Officer  a  request  for 
rejpabursement  of  the  cost  of  the  replacement 
or'refwir  together  with  whatever  supporting 
documentation  the  Contracting  Officer  may 
reasonably  require,  and  shall  identify  the 
request  as  being  submitted  under  the 
Insurance  clause  of  this  contract. 

(ii)  If  the  Government  determines  that  the 
risk  of  the  loss  or  damage  is  within  the  scope 
of  the  risks  assumed  by  the  Government 
under  this  clause,  the  Government  will 
reimburse  the  Contractor  for  the  reasonable 
allowable  cost  of  the  replacement  or  repair, 
plus  a  reasonable  (jrofit  (if  the  work  or 
replacement  or  repair  was  performed  by  the 
Contractor)  less  the  deductible  amount 
specifie<f  in  (paragraph  (b)  of  this  clause. 

(iii)  Payments  by  the  Government  to  the 
Contractor  under  this  clause  are  outside  the 
scope  of  and  shall  not  affect  the  pricing 
structure  of  the  contract,  and  are  additional 
to  the  comp>ensation  otherwise  payable  to  the 
Contractor  under  this  contract;  or 

(2)  Decide  that  the  loss  or  damage  shall  not 
be  replaced  or  repaired  and  in  that  event,  the 
Contracting  Officer  shall — 

(i)  Modify  the  contract  appropriately, 
consistent  with  the  reduced  requirements 
reflected  by  the  unreplaced  or  unrepaired 
loss  or  damage;  or 

(li)  Terminate  the  repair  of  any  part  or  all 
of  the  vessel(s)  under  the  Termination  for 
Convenience  of  the  Government  clause  of 
this  contract. 
(End  of  clause) 

1252.217-77    Tttte. 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 
Title  (Jan  1994) 

(a)  Unless  otherwise  provided,  title  to  all 
materials  and  equipment  to  be  incorporated 
in  a  vessel  in  the  performance  of  this  contract 
shall  vest  in  the  Government  upon  delivery 
at  the  location  specified  for  the  performance 
of  the  work. 

(b)  Upon  completion  of  the  contract,  or 
with  the  approval  of  the  Contracting  Officer 
during  performance  of  the  contract,  all 
Cotitractor-fumished  materials  and 
equipment  not  incorporated  in,  or  placed  on, 
any  vessel,  shall  become  the  property  of  the 
Contractor,  unless  thd^tjovemment  has 
reimbursed  the  Contracwr  for  the  cost  of  the 
materials  and  equipm^ts. 

(c)  The  vessel,  its^uipment,  movable 
stores,  cargo,  or  ofner  ship's  materials  shall 
not  be  considered  Government-furnished 
property. 

(End  of  clause) 

1252.217-78    Discharge  Of  liens. 

As  prescribed  at  (TAR)  48  CFR  1217.7000 
(b)  and  (c),  insert  the  following  clause: 

Discharge  of  Liens  (Jan  1994) 

(a)  The  Contractor  shall  irmnediately 
discharge  or  cause  to  be  discharged,  any  lien 
or  right  in  rem  of  any  kiiid,  other  than  in 
favor  of  the  Govenmieif't,  that  exists  or  arises 
in  connection  with  woirk  done  or  materials 
furnished  under  this  contract. 

(b)  If  any  such  lien  or  right  in  rem  is  not 
immediately  discharged,  the  Government,  at 


the  expense  of  the  Contractor,  may  discharge, 
or  cause  to  be  discharged,  the  lien  or  right. 
(End  of  clause) 

1252.217-79    Delays. 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 
Delays  (Jan  1994) 

When  during  the  performance  of  this 
contract  the  Contractor  is  required  to  delay 
work  on  a  vessel  temporarily,  due  to  orders 
or  actions  of  the  Govenmient  respecting 
stoppage  of  work  to  permit  shifting  the 
vessel,  stoppage  of  hot  work  to  permit 
bunkering,  stoppage  of  work  due  to 
embarking  or  debarking  passengers  and 
loading  or  discharging  cargo,  and  the 
Contractor  is  not  given  sufficient  advance 
notice  or  is  otherwise  unable  to  avoid 
incurring  additional  costs  on  account  thereof, 
an  equitable  adjustment  shall  be  made  in  the 
price  of  the  contract  pursuant  to  the 
"Changes"  clause. 
(End  of  clause) 

1 252.21 7-80    Department  of  Lal>or  Safety 
and  Health  Regulations  for  Ship  Repairing. 

As  prescribed  at  (TAR)  48  CFR 
1217.7000  (b)  and  (c),  insert  the 
following  clause: 

Department  of  Labor  Safety  and  Health 
Regulations  for  Ship  Repair  (Jan  1994) 

Nothing  contained  in  this  contract  shall 
relieve  the  Contractor  of  any  obligations  it 
may  have  to  comply  with — 

(a)  The  Occupational  Safety  and  Health  Act 
of  1970  (29  use.  651,  et  seq): 

(b)  The  Safety  and  Health  Regulations  for 
Ship  Repairing  (29  CFR  part  1915);  or 

(c)  Any  other  applicable  Federal,  State,  and 
local  laws,  codes,  ordinances,  and 
regulations. 
(End  of  clause) 

1252.217-81    Guarantee. 

As  prescribed  at  (TAR)  48  CFR 
1217,7GOO(d),  insert  the  following 
clause: 
Guarantee  (Jan  1994) 

(a)  In  the  event  any  work  performed  or 
materials  furnished  by  the  contractor  prove 
defective  or  deficient  within  90  days  from  the 
date  of  redelivery  of  the  vessel(s),  the 
Contractor,  as  directed  by  the  Contracting 
Officer  and  at  its  own  expense,  shall  correct 
and  repair  the  deficiency  to  the  satisfaction 
of  the  Contracting  Officer. 
^,fb)  If  the  Contractor  or  any  subcontractor 
I^n3>«  guarantee  for  work  performed  or 
\    materials  furnished  that  exceeds  the  90  day 
period,  the  Government  shall  be  entitled  to 
rely  upon  the  longer  guarantee  until  its 
expiration. 

(c)  With  respect  to  any  individual  work 
item  identified  as  Incomplete 'at  the  time  of 
redelivery  of  the  vessel(s),  the  guarantee 
period  shall  run  from  the  date  the  item  is 
completed. 

(d)  If  practicable,  the  Government  shall 
give  the  Contractor  an  opportunity  to  correct 
the  deficiency. 


(1)  If  the  Contracting  Officer  determines  it 
is  not  practicable  or  is  otherwise  not 
advisable  to  return  the  vessel(s)  to  the 
Contractor,  or  the  Contractor  fails  to  proceed 
with  the  repairs  promptly,  the  Contracting 
Officer  may  direct  that  the  repairs  be 
performed  elsewhere,  at  the  Contractor's 
expense. 

(2)  If  correction  and  repairs  are  performed 
by  other  than  the  Contractor,  the  Contracting 
Officer  may  discharge  the  Contractor's 
liability  by  making  an  equitable  deduction  in 
the  price  of  the  contract. 

(e)  The  Contractor's  liability  shall  extend 
for  an  additional  90  day  guarantee  period  on 
those  defects  or  deficiencies  that  the 
Contractor  corrected. 

(f)  At  the  option  of  the  Contracting  officer, 
defects  and  deficiencies  may  be  left 
uncorrected.  In  that  event,  the  Contradtor  and 
Contracting  Officer  shall  negotiate  an  • 
equitable  reduction  in  the  contract  price. 
Failure  to  agree  upon  an  equitable  reduction 
shall  constitute  a  dispute  under  the  Disputes 
clause  of  this  contract. 

(End  of  clause) 

1252.219-70  Small  Business  and  Small 
Disadvantaged  Business  subcontracting 
reporting. 

As  prescribed  in  (TAR)  48  CFR 
1219.708-70,  insert  the  following 
clause: 

Small  Business  and  Small  Disadvantaged' 
Business  Subcontracting  Reporting  (Jan  1994) 

(a)  The  Contractor  shall  submit  the 
Summary  Subcontract  Report  (Standard 
Form  295  (SF-295))  to  the  Department  of 
Transpwrtation,  Office  of  the  Secretary,  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (S-^2).  400  7th  St  ,  SW, 
Washington,  DC,  20590. 

(b)  The  Contractor  shall  report  the 
information  in  Blocks  12,17  and  18  of  the 
SF-295. 

(c)  The  Contractor  shall  include  this  clause 
in  all  subcontracts  that  include  the  clause  at 
FAR  52.219.9. 

(End  of  clause) 

1252.222-70    Strikes  or  picketing  affecting 
timely  completion  of  the  contract  work. 

As  prescribed  in  (TAR)  48  CFR 
1222.101-71(a),  insert  the  following 
clause: 

Strikes  or  Picketing  Affecting  Timely 
Completion  of  the  Contract  Work  (Jan  1994) 

Notwithstanding  any  other  provision 
hereof,  the  Contractor  is  responsible  for 
delays  arising  out  of  labor  disputes, 
including  but  not  limited  to  strikes,  if  such 
strikes  are  reasonably  avoidable.  A  delay 
caused  by  a  strike  or  by  picketing  which 
constitutes  an  unfair  labor  practice  is  not 
excusable  unless  the  Contractor  takes  all 
reasonable  and  appropriate  action  to  end 
such  a  strike  or  picketing,  such  as  the  filing 
of  a  charge  with  the  National  Labor  Relations 
Board,  the  use  of  other  available  Government 
procedures,  and  the  use  of  private  boards  or 
organizations  for  the  settlement  of  disputes. 
(End  of  clause) 
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1252.222-71    Strikes  or  picketing  aHectIng 
access  to  a  DOT  facility. 

As  prescribed  in  (TAR)  48  CFR 
1222.101-71(b),  insert  the  following 
clause: 

Strikes  or  Piclceting  Affecting  Access  to  a 
DOT  Facility  (Jan  1994) 

If  the  Contracting  Officer  notifies  the 
Contractor  in  writing  that  a  strike  gr 
picketing:  (a)  is  directed  at  the  Contractor  or 
subcontractor  or  any  employee  of  either;  and 
(b)  impedes  or  threatens  to  impede  access  by 
any  person  to  a  DOT  facility  where  the  site 
of  the  work  is  located,  the  Contractor  shall 
take  all  appropriate  actionijLp  end  such  strike 
or  picketing,  including,  if  Secessary,  the 
filing  of  a  charge  of  unfair  labor  practice  with 
the  National  Labor  Relations  Board  or  the  use 
of  other  available  judicial  or  administrative 
remedies. 

(End  of  clause) 

1252.223-70    Removal  or  disposal  of 
tiazardous  substances — applicable  licenses 
and  permits. 

As  prescribed  in  (TAR)  48  CFR 
1223.303,  insert  the  following  clause: 

Removal  or  Disposal  of  Hazardous 
Substances — Applicable  Licenses  and      -^ 
Permits  (Jan  1994) 

The  Contractor  certifies  that  it  has 

does  not  have all  licenses  and  permits 

required  by  Federal,  state,  and  local  laws  to 
perform  hazardous  substance(s)  removal  or 
disp>osal  services.  If  the  Contractor  does  not 
currently  fKissess  these  documents,  it  hereby 
certifies  that  it  will  obtain  all  requisite 

licenses  and  permits  within days  after 

date  of  award.  The  Contractor  shall  provide 
evidence  of  said  documents  to  the 
Contracting  Officer  or  designated 
Government  representative  prior  to 
commencement  of  work  under  the  contract. 
(End  of  clause) 

1252.223-71    Accident  and  fire  reporting. 

As  prescribed  in  (TAR)  48  CFR 
1223.7000(a),  insert  the  following 
clause: 
Accident  and  Fire  R^jK)rting  (Jan  1994) 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer  any  accident  or  fire 
occurring  at  the  site  of  the  work  which 
causes: 

(1)  A  fatality  or  as  much  as  one  lost 
workday  on  the  part  of  any  employee  of  the 
Contractor  or  subcontractor  at  any  tier; 

(2)  Damage  of  $1, (XX)  or  more  to  Federal 
property,  either  real  or  personal; 

(3)  Damage  of  $1,000  or  more  to  Contractor 
or  subcontractor  owned  or  leased  motor 
vehicles  or  mobile  equipment;  or 

(4)  Damage  for  which  n  contract  time 
extension  may  be  requested. 

(b)  Accident  and  fire  reports  required  by 
paragraph  (a)  above  shall  be  accomplished  by 
the  following  means: 

(1)  Accidents  or  fires  resulting  in  a  death, 
hospitalization  of  five  or  more  persons,  or 
destruction  of  Federal  property  (either  real  or 
personal),  the  total  value  of  which  is 
estimated  at  SIOCOOO  or  more,  shall  be 
reported  immediately  by  telephone  to  the 


Contracting  Officer  or  his/her  authorized 
representative  and  shall  be  confirmed  by 
telegram  or  fecsimile  transmission  within  24 
hours  to  the  Contracting  Officer.  Such 
telegram  or  facsimile  transmission  shall  state 
all  knovm  facts  as  to  extent  of  injury  and 
damage  and  as  to  cause  of  the  accident  or 
fire. 

(2)  Other  accident  and  fire  reports  required 
by  paragraprfr(a)  above  may  be  reported  by 
the  Contractor  using  a  state,  private 
insurancQ^arrier,  or  Contractor  accident 
report  form  which  provides  for  the  statement 
of: 

(i)  The  extent  of  injury;  and 

(ii)  The  damage  and  cause  of  the  accident 
or  fire. 

Such  report  shall  be  mailed  or  otherwise 
delivered  to  the  Contracting  Officer  within  48 
hours  of  the  occurrence  of  the  accident  or 
fire. 

(c)  The  Contractor  shall  assure  compliance 
by  subcontractors  at  all  tiers  with  the 
requirements  of  this  clause. 
(End  of  clause) 

1252.223-72    Protection  of  human 
subjects. 

As  prescribed  in  (TAR)  48  CFR 
1223.7000(b),  insert  the  following 
clause: 

Protection  of  Human  Subjects  (Jan  1994) 

The  Contractor  shall  comply  with  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  principles  and 
procedures  (in  accordance  with  NHTSA 
Order  700-1,  700-3,  and  700-4)  for  the 
protection  of  human  subjects  ptarticipating  in 
activities  supported  directly  or  indirectly  by 
grants  or  contracts  fi-om  NHTSA.  A  copy  of 
the  applicable  NHTSA  orders  shall  be 
provided  to  offerors  and/or  contractors  upon 
request.  In  fulfillment  of  its  assurance: 

(a)  A  committee  competent  to  review 
projects  and  activities  that  involve  human 
subjects  shall  be  established  and  maintained 
by  the  Contractor. 

(b)  The  comn*ftfee  shall  be  assigned 
responsibilitjfto  determine  for  each  activity 
planned  and  conducted  that: 

(1)  The  rights  and  welfare  of  subjects  are 
adequately  protected; 

(2)  The  risks  to  subjects  are  outweighed  by 
potential  benefits:  and 

(3)  The  informed  consent  of  subjects  shall 
be  obtained  by  methods  that  are  adequate 
and  appropriate. 

(c)  Committee  reviews  are  to  be  cohlucted 
with  objectivity  and  in  a  manner  to  ensure 
the  exercise  of  independent  judgment  of  the 
members.  Members  shall  be  excluded  from 
review  of  projects  or  activities  in  which  they 
have  an  active  role  or  a  conflict  of  interests. 

(d)  Continuing  constructive 
communication  between  the  committee  and 
the  project  directors  must  be  maintained  as 
a  means  of  safeguarding  the  rights  and 
welfare  of  subjects. 

(e)  Facilities  and  professional  attention 
required  for  subjects  who  may  suffer 
physical,  psychological,  or  other  injury  as  a 
r^ult  of  participating  in  an  activity  shall  be 
provided. 

(f)  The  committee  shall  maintain  records  of 
committee  review  of  applications  and  active 


projects,  of  documentation  of  informed 
consent,  and  of  other  documentation  that 
may  pertain  to  the  selection,  participation, 
and  protection  of  subjects.  Detailed  records 
shall  be  maintained  of  circumstances  of  any 
review  that  adversely  affects  the  rights  or 
welfare  of  the  individual  subjects.  Such 
materials  shall  be  made  available  to  NHTSA 
upon  request. 

(g)  The  retention  period  of  such  records 
and  materials  shall  be  as  specified  at  (FAR) 
48  CFR  4.703. 

(h)  Periodic  reviews  shall  be  conducted  by 
the  Contractor  to  assure,  through  appropriate 
administrative  overview,  that  the  practices 
and  procedures  designed  for  the  protection  of 
the  rights  and  welfare  of  subjects  are  being 
effectively  applied. 

(Note:  If  the  Contractor  has  a  Department 
of  Health  and  Human  Services  approved 
Institutional  Review  Board  (IRB)  which  can 
appropriately  review  this  contract  in 
accordance  with  the  technical  requirements 
and  NHTSA  Orders  70O-1.  70O-3,  and  700- 
4,  that  IRB  will  be  considered  acceptable  for 
the  purposes  of  this  contract.) 
(End  of  clause) 

1 252.228-70    Loss  of  or  damage  to  leased 
aircraft 

As  prescribed  in  (TAR)  48  CFR ' 
1228.306-70  (a)  and  (b).  insert  the 
following  clause: 

Loss  of  or  Damage  to  Leased  Aircraft  (Jan 
1994) 

(a)  The  Government  assumes  all  risk  of  loss 
of,  or  damage  (except  normal  wear  and  tear) 
to,  the  leased  aircraft  during  the  term  of  this 
lease  while  the  aircraft  is  in  the  possession 
of  the  Government. 

(b)  In  the  event  of  damage  to  the  aircraft, 
the  Government,  at  its  option,  shall  make  the 
necessary  repairs  with  its  own  facilities  or  by 
contract,  or  pay  the  Contractor  the  reasonable 
cost  of  repair  of  the  aircraft. 

(c)  In  the  event  the  aircraft  is  lost  or 
damaged  beyond  repair,  the  Government 
shall  pay  the  Contractor  a  sum  equal  to  the 
fair  market  value  of  the  aircraft  at  the  time 
of  such  loss  or  damage,  which  value  may  be 
specifically  agreed  to  in  clause  1252.228-71, 
"Fair  Market  Value  of  Aircraft,"  less  the 
salvage  value  of  the  aircraft.  However,  the 
Government  may  retain  the  damaged  aircraft 
or  dispose  of  it  as  it  wishes.  In  that  event,  the 
Contractor  will  be  paid  the  fair  market  value 
of  the  aircraft  as  stated  in  the  clause. 

(d)  The  Contractor  certifies  that  the 
contract  price  does  not  include  any  cost 
attributable  to  hull  insurance  or  to  any 
reserve  fund  it  has  established  to  protect  its 
interest  in  the  aircraft.  If,  in  the  event  of  loss 
or  damage  to  the  leased  aircraft,  the 
Contractor  receives  compensation  for  such 
loss  or  damage  in  any  form  from  any  source,' 
the  amount  of  such  compensation  shall  be: 

(1)  credited  to  the  Government  in 
determining  the  amount  of  the  Government's 
liability:  or 

(2)  for  an  increment  of  value  of  the  airi  raft 
beyond  the  value  for  which  the  Government 
is  responsible. 

(e)  In  the  event  of  loss  of  or  damage  to  the 
aircraft,  the  Government  shall  be  subrogated 
to  all  rights  of  recovery  by  the  Contractor 
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against  third  parties  for  such  loss  or  damage 
and  the  CoctiBctor  shall  promptly  assign 
such  rights  in  writing  to  the  Government. 
(End  of  clause) 

125X228-71    Fair  market  vaUw  of  Hrerafl 

As  prescribed  in  (TAR)  48  CFR 
1228.306-70  (a)  and  (c),  insert  the 
following  clause: 
Fair  Market  Value  of  Aircraft  (Jan  1994) 

For  purposes  of  the  clause  entitled  "Loss 
of  or  Damage  to  Leased  Aircraft,"  it  is  agreed 
that  the  fair  market  value  of  the  aircraft  to  be 
used  in  the  performance  of  this  contract  shall 
be  the  lesser  of  the  two  values  set  out  in 
paragraphs  (a)  and  (b)  below: 

(a)  $ ;  or 

(b)  If  the  contractor  has  insured  the  same 
aircraft  against  Ipss  or  destruction  in 
connection  with  other  operations,  the 
amoimt  of  such  insurance  coverage  on  the 
date  of  the  loss  or  damage  for  which  the 
Government  may  be  responsible  under  this 
contract. 

(End  of  clause) 

1252.228-72    Risk  and  Intfwnnltles. 

As  prescribed  in  (TAR)  48  CFR 
1228.306-70  (a)  and  (d).  insert  the 
following  clause: 
Risk  and  Indemnities  (]an  1994) 

The  Contractor  hereby  agrees  to  indemnify 
and  hold  harmless  the  Government,  its 
officers  and  employees  from  and  against  all 
claims,  demands,  damages,  liabilities,  losses, 
suits  and  judgments  (including  all  costs  and 
expenses  incident  thereto]  which  may  be 
suffiered  by,  accrue  against.  b«  charged  to  or 
recoverable  from  the  Government,  its  officers 
and  employees  by  reason  of  injury  to  or  death 
of  any  person  other  than  officers,  agents,  or 
employees  of  the  Government  or  by  reason  of 
deunage  to  property  of  others  of  whatsoever 
kind  (other  than  the  [noperty  of  the 
Government,  its  officers,  agents  or 
employees)  arising  out  of  the  operation  of  the 
aircraft.  In  the  event  the  Contractor  holds  or 
obtains  insurance  in  support  of  this 
covenant,  a  Certificate  of  Insiirance  shall  be 
delivered  to  the  Contracting  Officer.^ 

(End  of  clause) 

12K.231-70    Data  of  Incurranca  of  costs. 

As  prescribed  in  (TAR)  48  CFR 
1231.205-32,  insert  the  following 
clause: 
Date  of  Incurrence  of  Costs  (Jan  1994) 

The  Contractor  shall  be  entitled  to 
reimbunement  for  costs  incurred  on  or  after 

in  an  amount  not  to  exceed 

S that,  if  incurred  after  this 

contract  had  been  entered  into,  would  have 
been  reimbursable  under  this  contract. 
lEnd  of  clause) 

1 252.236-70    Special  pracautlons  for  worft 
at  operating  airports. 

As  prescribed  in  (TAR)  4a^CFR 
1236.570.  insert  the  following  clause: 


Special  Precautions  for  Work  at  Operating 
Airports  (Jan  1994) 

(a)  When  work  is  to  be  performed  at  an 
operating  airjxjrt,  the  Contractor  must 
arrange  its  work  schedule  so  as  not  to 
interfere  with  flight  operations.  Such 
operations  will  take  precedence  over 
construction  convenience.  Any  operations  of 
the  Contractor  which  would  otherwise 
interfere  with  or  endanger  the  o(>0rations  of 
aircraft  shall  be  performed  only  at  times  and 
in  the  manner  directed  by  the  Contracting 
Officer.  The  Government  will  make  every 
effort  to  reduce  the  disruption  of  the 
Contractor's  operation. 

(b)  Unless  otherwise  specified  by  local 
regulations,  all  areas  in  which  construction 
operations  are  underway  shall  be  marked  by 
yellow  flags  during  daylight  hours  and  by  red 
lights  at  other  times.  The  red  lights  along  the 
edge  of  the  construction  areas  within  the 
existing  aprons  sK^l  be  the  electric  type  of 
not  less  than  100  v(&Us  intensity  placed  and 
supported  as  required.  All  other  construction 
markings  on  roads  and  adjacent  parking  Tots 
may  be  either  electric  or  battery  type  lights. 
These  lights  and  flags  shall  be  placed  so  as 

to  outline  the  construction  areas  and  the 
distance  between  any  two  flags  or  lights  shall 
not  be  greater  than  25  feet.  The  Contractor 
shall  provide  adequate  watch  to  maintain  the 
lights  in  working  condition  at  all  times  other 
than  daylight  hours.  The  hour  of  beginning 
and  the  hour  of  ending  of  daylight  will  be 
determined  by  the  Contracting  Officer. 

(c)  All  equipment  and  material  in  the 
construction  areas  or  when  moved  outside 
the  construction  area  shall  be  marked  with 
airport  safety  flags  during  the  day  and  when 
directed  by  the  Contracting  Officer,  with  red 
obstruction  lights  at  nights.  All  equipment 
operating  on  the  apron,  taxiway,  runway,  and 
intermediate  areas  after  darkness  hours. shall 
have  clearance  lights  in  conformance  with 
instructions  from  the  Contracting  Officer.  No 
construction  equipment  shall  operate  within 
50  feet  of  aircraft  undergoing  fijel  operations. 
Open  flames  are  not  allowed  on  the  ramp 
except  at  times  authorized  by  the  Contracting 
Officer. 

(d)  Trucks  and  other  motorized  equipment 
entering  the  airport  or  construction  area  shall 
do  so  only  over  routes  determined  by  the 
Contracting  Officer.  Use  of  runways,  aprons, 
taxiways.  or  parking  areas  as  truck  or 
equipment  routes  will  not  be  permitted 
unless  specifically  authorized  for  such  use. 
Flag  personnel  shall  be  furnished  by  the 
Contractor  at  points  on  apron  and  taxiway  for 
safe  guidance  of  its  equipment  over  these 
areas  to  assure  right  ol  way  to  aircraft  Areas 
and  routes  used  during  the  contract  must  be 
returned  to  their  original  condition  by  the 
Contractor.  The  maximum  speed  allowed  at 
the  airport  shall  be  established  by  airport 
management.  Vehicles  shall  be  operated  so  as 
to  be  under  safe  control  at  all  times,  weather 
and  traffic  conditions  considered.  Vehicles 
must  be  equipped  with  head  and  tail  lights 
during  the  hours  of  darkness. 

(End  of  clause) 

1 252.237-70    Qualtfications  of  employees. 

As  prescribed  in  (TAR)  4a  CFR 
1237.110,  insert  the  following  clause: 


Qualifications  of  Employees  (Jan  1994) 

The  Contracting  Officer  may  require 
dismissal  from  work  of  those  employees 
which  he/she  deems  incompetent,  careless, 
insubordinate,  unsuitable  or  otherwise 
objectionable,  or  whose  continued 
employment  he/she  deems  contrary  to  the 
public  interest  or  inconsistent  with  the  best 
interest  of  national  security.  The  Contractor 
shall  fill  out,  and  cause  each  of  its  employes 
on  the  contract  work  to  fill  out,  for  / 
submission  to  the  Government,  suclk  forms  as 
may  be  necessary  for  security  or  other 
reasons.  Upon  request  of  the  Contraoihg 
Officer,  the  Contractor's  employees  shall  be 
fingerprinted.  Each  employee  of  the 
Contractor  shall  be  a  citizen  of  the  United 
States  of  America,  or  an  alien  who  has  been 
lawfully  admitted  for  {lermanent  residence  as 
evidenced  by  Alien  Registration  Receipt  Card 
Form  1-151,  or  who  presents  other  e\ndence 
from  the  Immigration  and  Naturalization 
Service  that  employment  will  not  affect  his/ 
her  immigration  status. 

1252.242-70    Dissemination  of 
Information— educational  Institutions. 

As  prescribed  in  (TAR)  48  CFR  . 
1242.203-70(a).  insert  the  following' 
clause: 

Dissemination  of  Information — Educationnl 
Institutions  (Jan  1994) 

(a)  The  Department  of  Transportation 
(DOT)  desires  widespread  dissemination  of 
the  results  of  funded  transportation  research. 
The  Contractor,  therefore;  rnay  publish 
(subject  to  the  provisions  of  the  "Data 
Rights"  and  "Patent  Rights"  clauses  of  the 
contract)  research  results  in  professional 
journals,  books,  trade  publications,  or  other 
appropriate  media  (a  thesis  or  collection  of 
theses  should  not  be  used  to  distribute 
resfilts  because  dissemination  will  not  be 
sufficiently  widespread).  All  costs  of 
publication  pursuant  to  this  clause  shall  be 
borne  by  the  Contractor  and  shall  not  be 
charged  to  the  Government  under  this  or  any 
other  Federal  contract. 

(b)  Any  copy  of  material  published  under 
this  clause  must  contain  acknowledgment  of 
DOT'S  sf)onsorship  of  the  research  effort  and 
a  disclaimer  stating  that  the  published 
material  represents  the  position  of  the 
author{s)  and  not  necessarily  tjiat  of  DOT. 
Articles  for  publication  or  papers  to  be 
presented  to  professional  societies  do  not 
require  the  authorization  of  the  Contracting 
Officer  prior  to  release.  However,  two  copies 
of  each  article  shall  be  transmitted  to  the 
Contracting  Officer  at  least  two  weeks  prior 
to  release  or  publication. 

.    (c)  Press  releases  concerning  the  results  or 
conclusions  from  the  research  under  this 
contract  shall  not  be  made  or  otherwise 
distributed  to  the  public  without  puior 
written  approval  of  the  Contracting  Officer 

(d)  Publication  under  the  tenns  of  this 
clause  does  not  release  the  Contractor  from 
the  obligation  of  preparing  and  submitting  to 
the  Contracting  Officer  a  final  report 
containing  the  findings  and  results  of 
research,  as  set  forth  in  the  schedule  of  the 
contract. 

(End  of  clause) 
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1252.242-71    Contractor  testimony. 

As  prescribed  in  (TAR)  48  CFR 
1242.203-70(b),  insert  the  following 
clause: 

Contractor  Testimony  (Jan  1994) 

All  requests  for  the  testimony  of  the 
Contractor  or  its  employees,  and  any 
intention  to  testify  as  an  expert  witness 
relating  to:  (a)  any  work  required  by.  and/or 
performed  under.-this  contract;  or  (b)  any 
information  provided  by  any  party  to  assist 
the  Contractor  in  the  performance  of  this 
contract,  shall  be  immediately  reporl;#d  to  the 
Contracting  Officer.  Neither  the  Corrractor 
nor  its  employees  shall  testify  on  a  matter 
related  to  work  performed  or  information      » 
provided  under  this  contract,  either 
voluntarily  or  pursuant  to  a  request,  in  any 
judicial  or  administrative  proceeding  unless 
approved  by  the  Contracting  Officer  or 
required  by  a  judge  in  a  final  court  order. 
(End  of  clause) 


1252.245-70 
reports. 


Govemnient  property 


1252.242-72 
information. 


Dissemination  of  contract 


As  prescribed  in  (TAR)  48  CFR 
1242.203-70(c),  insert  the  following 
clause: 

Dissemination  of  Contract  Information  (Jan 
1994) 

The  Contractor  shall  not  publish',  permit  to 
be  published,  or  distribute  for  public 
consumption,  any  information,  oral  or 
written,  concerning  the  results  or 
conclusions  made  pursuant  to  the 
performance  of^his  contract,  without  the 
prior  written  consent  of  the  Contracting 
Officer.  Two  copies  of  any  material  proposed 
to  be  published  or  distributed  shall  be 
submitted  to  the  Contracting  Officer. 
(End  of  clause) 

1252.242-73    Contracting  Officer's 
Technical  Representative. 

As  prescribed  in  (TAR)  48  CFR 
1242.7000,  insert  the  following  clause: 

Contracting  Officer's  Technical 
Representative  (|an  1994) 

(a)  The  Contracting  Officer  may  designate 
Government  personnel  to  act  as  the 
Contracting  Officer's  Technical 
Representative  (COTR)  to  perform  functions 
under  the  contract  such  as  review  and/or 
inspection  and  acceptance  of  supplies, 
services,  including  construction,  and  other 
functions  of  a  technical  nature.  The 
Contracting  Officer  will  provide  a  written 
notice  of  such  designation  to  the  Contractor 
within  five  working  days  after  contract  award 
or  for  construction,  not  less  than  five  working 
days  prior  to  giving  the  contractor  the  notice 
to  proceed.  The  designation  letter  will  set 
forth  the  authorities  and  limitations  of  the 
COTR  under  the  contract. 

(b)  The  Contracting  Officer  cannot 
authorize  the  COTR  or  any  other 
representative  to  sign  documents  (i.e., 
contracts,  contract  modifications,  etc.)  that 
require  the  signature  of  the  Contracting 
Officer. 

(End  of  clause) 


As  prescribed  in  (TAR)  48  CFR 
1245.505-70.  insert  the  following 
clause: 

Government  Property  Reports  (Jan  1994) 

(a)  The  Contractor  shall  prepare  an  annual 
report  of  Government  property  in  its 
possession  and  the  p>ossession  of  its 
subcontractors. 

(b)  The  report  shall  be  submitted  to  the 
Contracting  Officer  not  later  than  September 
15  of  each  calendar  year  on  Form  DOT  F 
4220.43,  Contractor  Report  of  Government 
Property. 

(End  of  clause) 


1252.247-1 
rates. 


Acceptat>le  service  at  reduced 


As  prescribed  in  (TAR)  48  CFR 
1247.104-370,  insert  the  following 
clause: 

Acceptable  Service  at  Reduced  Rates  (Jan 
1994) 

TJie  Contractor  is  to  use  carriers  that  offer  / 
acceptable  service  at  reduced  rates,  if 
available,  to  transport  supplies  under  this 
contract. 

(End  of  clause) 

1252.247-2    F.o.b.  origin  information. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70.  insert  the  following 
provision: 
F.O.B.  Origin  Information  (Jan  1994) 

The  offeror  shall  furnish  information  with 
the  offer: 

(a)  Location  of  the  offeror's  actual  shipping 
p>oint(s)  (street  address,  city,  state,  and  zip 
code)  from  which  supplies  will  be  delivered 
to  the  Government; 

(b)  Whether  the  offered  shipping  point  has 
a  private  railroad  siding,  and  the  name  of  the 
rail  carrier  serving  it; 

(c)  When  the  offered  shipping  p>oint  does 
not  have  a  private  siding,  the  names  and 
addresses  of  the  nearest  public  rail  siding 
and  of  the  carrier  serving  it;  and 

(d)  The  quantity  of  supplies  to  be  shipped 
from  each  shipping  pxiint. 

(End  of  provision) 

Alternate  I  (Jan  1994) 

If  delivery  is  "f  o.b.  origin,  contractor's 
facility,"  and  the  designated  facility  is  not 
covered  by  the  line-haul  transportation  rate, 
add  the  following  paragraph  to  the  basic 
provision: 

(e)  The  charges  required  to  deliver  the 
shipment  to  the  point  where  the  line-haul 
rate  is  applicable. 

Alternate  II  (Jan  1994) 

When  delivery  is  "f.o.b.  origin,  freight 
allowed."  add  the  following  p>aragraph  to  the 
basic  provision: 

(e)  "The  basis  on  which  transportation 
charges  will  be  allowed,  including  the  origin 
and  destination  from  and  to  which 
transportation  charges  will  be  allowed. 


1252.247-3    F.o.b.  origin  only. 

As  prescribed  in  (TAR)  48  CFR  ^ 
1247.305-70,  insertihp  following 
provision:  -> 

F.O.B.  Origin  Only  (Jan  1994) 

Offers  are  invited  on  the  basis  of  f.o.b. 
origin  only.  Offers  submitted  on  any  other 
basis  will  be  rejected  as  nonresponsive. 
(End  of  provision) 

1252.247-4    F.oi).  destination  only. 
As  prescribed  in  (TAR)'48  CFR 
1247.305-70.  insert  the  following 
provision: 
FOB.  Destination  Only  (Jan  1994) 

Offers  are  invited  on  the  basis  of  f  o.b. 
destination  only.  Offers  submitted  on  any 
other  basis  will  be  rejected  as  nonresp>onsive. 
(End  of  provision) 

1 252.247-6    Shipments  to  ports  and  air 
terminals. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70,  insert  the  following 
provision: 

Shipments  to  Ports  and  Air  Terminals  (Jan 
1994)  \ 

The  Offeror  shall  furnish  the  following] 
information  with  the  offer:  ^ 

(a)  A  delivery  schedule  in  number  of  units 
and/or  long  or  short  tons; 

(b)  Maximum  quantities  available  per 
shipment;  and 

(c)  Other  data  appropriate  to  shipment  by 
air  carrier. 

(End  of  provision) 

Alternate  I  (Jan  1994) 

When  the  delivery  term  is  "ex  dock,  pier 
or  warehouse,  port  of  importation"  or  "c.&  f. 
destination,"  substitute  the  following 
paragraph  (c)  for  the  paragraph  (c)  of  the 
basic  provision: 

(c)  The  number  of  containers  or  units  that 
can  be  loaded  in  a  car,  truck,  or  other 
conveyance  of  the  size  normally  used 
(specify  type  and  size)  for  the  conimodity. 

Alternate  II  (Jan  1994) 

When  the  delivery  term  is  "f.a.s.  vessel, 
port  of  shipment,"  "f  o.b.  vessel,  pwrt  of 
shipment."  or  "f  o.b.  inland  carrier,  point  of 
exportation."  substitute  the  following 
paragraphs  (c),  (d)  and  (e)  for  the  paragraph 
(c)  of  the  basic  provision: 

(c)  The  quantity  that  can  be  made  available 
for  loading  to  vessel  per  running  day  of  24 
hours  (if  acquisition  involves  a  commodity  to 
be  shipped  in  bulk); 

(d)  "The  minimum  leadtime  required  to 
make  supplies  available  for  loading  to  vessel; 
and 

(e)  The  p>ort  and  pier  or  other  designation 
and.  when  applicable,  the  maximum  draft  of 
vessel  (in  feet)  that  can  be  accommodated. 

Alternate  III  (Jan  1994) 

When  the  delivery  term  is  "c.i.f. 
destination,"  substitute  the  following 
paragraphs  (c)  and  (d)  for  the  paragraph  (c) 
of  the  basic  provision: 

(c)  The  number  of  containers  or  units  that 
can  be  loaded  in  a  car.  truck,  or  other 
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conveyance  of  the  size  nomially  used 
(specify  type  and  size)  for  the  commodity: 
and 

(d)  The  amount  and  type  of  marine 
insurance  coverage;  e.g.,  whether  the 
coverage  is  "With  Average"  or  "Free  of 
Particular  Average"  and  whether  it  covers 
any  special  risks  or  excludes  any  of  the  usual 
risks  associated  with  the  speciSc  commodity 
involved. 

12S2.247-6    F.o.b.  designated  air  carrier's 
tennlnal,  point  of  exportBtion. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70,  insert  the  following 
provision: 

F.O.B.  Designated  Air  Carrier's  Terminal. 
Point  of  Exportation  (Jan  1994) 

The  Offeror  shall  furnish  the  following 
information  with  the  offer: 

(a)  A  delivery  schedule  in  number  of  units, 
type  of  package,  and  individual  weight  and 
dimensions  of  each  package: 

(b)  Minimum  leadtime  required  to  make 
supplies  available  for  loading  into  aircraft: 

(c)  Name  of  airpwrt  and  location  to  which 
shipment  will  be  delivered;  and 

(d)  Other  data  appropriate  to  shipment  by 
air  carrier. 

(End  of  provision) 

1252.247-7    Nomiitatton  of  additional 
porta. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-70,  insert  the  foUowng 
provision; 
Nomination  of  Additional  Ports  (Jan  1994) 

(a)  Offerors  may  nominate  additional  ports 
(Including  ports  in  Alaska  and  Hawaii)  more 
favorably  located  to  their  shipping  points: 
and 

(b)  These  ports  will  be  considered  in  the 
evaluation  of  offers  if  they  possess  all 
requisite  capabilities  of  the  listed  ports  in 
relation  to  the  supplies  being  acquired. 
(End  of  provision) 

1252.^47-8    Supply  movement  in  the 
defense  transportation  system. 

As  prescribed  in  (TAR)  48  CFR 
1247.305-71,  insert  the  following 
clause: 

Supply  Movement  in  the  Defense 
Trdnsportation  System  (Jan  1994) 

(a)  The  Contractor  shall  dispatch  a 
Transportation  Control  Movement  Document 
(TCMD)  to  the  appropriate  DOD  air  or  water 
clearance  authority  in  accordance  with 
MILSTAMP  procedures  for  all  shipments 
consigned  to  DOD  air  or  water  terminal 
transshipment  points;  and 

(b)  An  Export  Release  must  be  obtained  for 
supplies  to  be  transshipped  via  a  water  port 
of  loading  to  overseas  destination,  except  for 
shipments  for  which  an  Export  Release  is  not 
required,  generally  shipments  of  less  than 
10.000  pounds,  (see  paragraph  202024  of  the 
Military  Traffic  Management  Regulation,  AR 
55-355,  NAVSUP  4600.70.  MCO  4600.14A. 
AFM  75-2,  DLAR  4500.3). 

(End  of  clause)  ' 


PART  1252— SOUCiTATIOM 
PROVISIONS  AND  COrfTRACT 
CLAUSES 

Subpart  1252.2— Texts  of  Provisions  and 
Clauses 

1252.225-90    Buy  American  Certificate — 
Steel  and  Manufactured  Products.  (FAA) 

1252.225-91     Buy  American — Steel  and 
Manufactured  Products.  (FAA) 
Authority:  5  U.S.C  301;  41  U.S.C  418(h); 

48  CFR  3.1. 

Subpart  1252.2— Texts  of  Provisions 
and  Clauses  ^ 

1252.225-90    Buy  American  Certificate — 
Steel  and  Manufactured  Products.  (FAA) 

As  prescribed  in  1225.9005(a),  insert 
the  following  provision  in  solicitations: 

Buy  American  CeriiHcate — Steel  and 
Manufactured  Products  (Jan  1994) 

(a)  By  submitting  a  bid/proposal  under  this 
solicitation,  except  for  those  items  listed  by 
the  offeror  below,  the  oHeror  ceriiTies  that 
steel  and  manufactured  products  to  be  used 
In  the  project  are  produced  in  the  United 
States  and  that  components  of  unknown 
origin  are  considered  to  have  been  produced 
or  manufactured  outside  the  United  States. 

(b)  This  certification  is  required  in 
implementation  of  Section  9129  of  the 
Aviation  Safety  andOpacity  Expansion  Act 
of  1990,  (Subtitle  B^of  Title  K  of  Pub.  L.  101- 
508,  the  Onuiibus  fit^dget  Reconciliation  Act 
of  1990). 

Product    Country  of  Origin 


(End  of  provision) 

1252.225-91     Buy  American — steel  and 
manufactured  products.  (FAA) 

As  prescribed  in  1225.9005(b),  insert 
the  following  clause  in  solicitations  and 
contracts: 

Buy  American — Steel  and  Manufactured 
Products  (Jan  1994) 

(a)  Section  9129  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Subtitle  B 
of  Title  IX  of  Pub.  L.  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990)  requires 
the  use  of  steel  and  manufactured  products 
produced  in  the  United  States  when  a  project 
such  as  that  covered  by  this  contract  receives 
funding. 

(b)  The  Contractor  shall  deliver  only  steel 
and  manufactured  products  produced  in  the 
United  States.  This  requirement  shall  not 
apply  where  the  Secretary  or  his  or  her 
designee  has  found — 

(1)  that  its  application  would  bfe 
inconsistent  with  the  public  interest; 

(2)  that  such  materials  are  not  pr^uced  in 
the  United  States  in  sufficient  and  reasonably 
available  quantities  and  of  a  satisfactory 
quality; 

(3)  in  the  case  of  the  procurement  of 
facilities  and  equipment  under  the  Airptort 
and  Airway  Improvement  Act  of  1982,  (i)  the 


cost  of  components  and  subcomponents 
which  are  produced  in  the  United  States  is    ' 
more  than  60  percent  of  the  cost  of  all 
components  to  be  delivered  under  this 
contract,  and  (ii)  final  assembly  of  the  facility 
or  equipment  to  be  delivered  under  this 
contract  has  taken  place  in  the  United  States; 
or 

(4)  that  inclusion  of  domestic  material  will 
increase  the  cost  of  the  overall  contract  by 
more  than  25  percent. 

(c)  In  calculating  components'  costs,  labor 
costs  involved  in  final  assembly  shall  not  be 
included  in  the  calculation. 

(d)  This  clause  takes  precedence  over  the 
provisions  of  the  FAR  52.225-3,  Buy 
American — Supplies,  and  the  FAR  clause 
52.225-5,  Buy  American— Construction 
Materials,  in  respect  to  their  applicability  to 
steel  and  manufactured  products. 

(End  of  clause) 

PART  1252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  1 252.2— Texts  of  Provisions  and 
Clauses 

1252.210-90    Bar  coding  requirement. 

(USCG) 
1252.213-90    Evaluation  factor  for  Coast 

Guard  performance  of  bar  coding 

requirement.  (USCG) 
1252.220-90    Local  hire.  (USCG) 
1252.228-90    Notification  of  Miller  Act 

payment  bond  protection.  (USCG) 
1252.237-90     Requirements.  (USCG) 

Area  of  performance.  (USCG) 
Performance  and  delivery. 


1252.237-91 
1252.237-92 

(USCG) 
1252.237-93 
1252.237-94 

(USCG) 
1252.237-95 
1252.237-96 
1252.237-97 
1252.237-98 
1252.237-99 

(USCG) 
Authority: 
48  CFR  3.1. 


Subcontracting.  (USCG) 
Termination  for  default. 

Group  interment.  (USCG) 
Permits.  (USCG) 
Facility  requirements.  (USCG) 
Preparation  history.  (USCG) 
Award  to  single  oH^eror. 

5  U.S.C  301;  41  U.S.C  418(b): 


Subpart  1252.2— Texts  of  Provisions 
and  Clauses 

1252.210-90    Bar  coding  requirement 
(USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1210.011-90  and 
1213.507-90,  insert  the  following 
clause: 
Bar  Coding  Requirements  (Jan  1994) 

Item  markings  shall  include  bar  coding  in 
accordance  with  MIL-STD-1189  as  clarified 
below: 

(a)  The  stock  number  shall  be  bar  coded 
with  no  prefixes,  dashes,  spaces,  or  suffixes 
encoded.  The  contract  number,  the  delivery 
order,  or  call  order  number,  when  used,  shall 
be  bar  coded  with  no  spaces  or  dashes 
encoded. 

(b)  Prefixes  and  suffixes  to  the  stock 
number  may  be  included  in  the  OCR-A  in- 
the-clear  markings,  but  not  in  the  bar  code. 
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(c)  PrBhrred  Bar  Code  Density  (characters 
per  inch  as  defined  in  MIL-STD-1189)  is 
"irtandard,"  but  densities  from  "standard"  to 
"low"  are  acceptable. 

(d)  OCR-A  characters  do  not  have  to  be 
machine  readable. 

(e)  Bar  coding  shall  be  machine  readable. 

(f)  Unless  otherwise  si>ecified  herein, 
minimum  bar  code  height  shall  be  0.25  inch 
(6.4  nun]  or  15  percent  of  the  bar  code  length, 
whichever  is  greater. 

(g)  Tbe  preferred  position  of  the  OCR-A 
characters  is  below  the  bar  codes,  but  the 
CXZR-A  characters  may  be  above  the  bar 
codes. 

(h)  On  outer  containers  contractors  shall 
either: 

(1)  Encode  the  stock  nuoibers  and  contract 
number  in  one  line  of  bar  code  with  the  stock 
number  apptearing  Hrst;  or 

(2)  Encode  the  item  stock  number  and 
contract  number  on  two  labels.  wiOi  the  top 
label  containing  the  stock  nimiber  and  the 
lower  label  containing  the  contract  number. 

(i)  On  imit  and  intermediate  containers,  the 
item  stock  number  in  bar  code  with  OCR-A 
below  may  be  on  the  same  label  as  the  other 
data  (identification  markings)  requived  by 
MIL-STD-129H.  However,  the  bar  flbde  stock 
number  shall  appear  on  the  top  line  with 
OCR-A  characters  on  the  second  line;  the 
OCR-A  characters  may  include  the  slock 
number  prefix  and  suffix,  or  alternatively,  the 
complete  stock  number  including  any  prefix 
and  suffix,  shall  be  rep>eateda8  part  of  the 
identification  markings, 
(j)  Exclusions  from  bar  code  markings  are: 
(1]  Multi-packs/consolidation  containers 
(containers  with  two  or  more  different  stock 
numbers  within). 

(2)  Reusable  shipping  containers  used  for 
muhiple/  different  stock  number 
applications. 

(3)  Items  consigned  to  a  prime  contractor's 
plant  for  installation  in  production. 

(End  of  clause) 

1 252^1 3-eO    Evaluation  factor  for  Coast 
Guard  performance  of  t>ar  coding 
requirement  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1213.107-90,  insert  the 
lollowing  provisioD: 

Evaluation  Factor  for  Coast  Guard 
Perfermance  of  Bar  Coding  Requirement  (Jan 
1994) 

If  a  small  business  cannot  provide  the  bar 
coding  requirement,  as  indicated  elsewhere 
in  the  schedule,  tbe  contracting  ofTicer  will 
appHy  the  following  formula  to 'die  quoted 
amounts: 

(a)  Unit  phoe  qnoted  by  small  business 
S . 

(b}  Add  unit  cost  to  &e  USOC  ao  provide 
bar  coding  S . 

(c)  Adjusted  unit  price  (add  lines  a.  and  h.) 


The  line  (c)  areouat  wiQ  become  the 
amount  tbe  contracting  officer  conaidered 
when  determining  the  kwMest  quoted  araouat. 
(End  of  provision) 


12S2.2aO-M)    Local  Mm.  (USCQ) 

As  prescribed  in  USOC  guidance  at 
(TAR)  4a  CFR  1220.9001,  insert  the 
following  clause: 

Local  Hire  (Jan  1994) 

Tbe  Contractor  ^lall  employ,  for  the 
purpose  of  performing  this  contract  in  whole 
or  in  part  in  a  State  that  has  an 
unemployment  rate  in  excess  of  tbe  national 
average  rate  of  unemplojonent  (as  defined  by 
the  Secretary  of  Labor),  individuals  wbo  are 
local  residents  and  who,  in  tbe  case  of  any 
craft  or  trade,  possess  or  would  be  able  to 
acquire  promptly  the  necessary  skills.  Local 
Resident  means  a  resident  or  aa  individual 
who  commutes  daily  to  that  State. 
(End  of  clause) 

1252.228-«0    Notification  of  MMer  Act 
payment  bond  protoctton.  (USOG) 

As  prescribed  in  USOG  guidance  at 
(TAR)  48  CFR  1228.9000,  insert  the 
following  clause: 

Notification  of  Miller  Act  Payment  Bond- 
Protection  (Jan  1994) 

This  notice  clause  shall  be  inserted  by  first 
tier  subcontractors  in  all  their  subcontracts 
and  shall  mntain  tbe  surety  which  has 
provided  the  payment  bond  under  the  prime 
contract 

(a)  The  [irime  contract  is  subject  to  the 
Miller  Act  (40  U.S.C.  270),  under  which  the 
prime  contractor  has  obtained  a  payment 
bond.  This  pwyment  bond  may  provide 
certain  unptaid  employees,  suppliers,  and 
subcontractors  a  right  to  sue  the  bonding 
surety  under  the  Miller  Act  for  amounts 
owned  for  work  p>erformed  and  materials 
delivery  under  the  prime  contract. 

(b)  Persons  believing  that  they  have  legal 
remedies  under  tbe  Miller  Act  should  oonsult 
their  legal  advisor  regarding  the  pr(q>er  steps 
to  take  to  obtain  these  remedies.  This  notice 
clause  does  not  provide  any  party  any  rights 
against  the  Fedeiral  Government  or  create 
any  relationship,  contractual  or  otherwise, 
between  the  Federal  Government  and  any 
private  party. 

(c)  The  surety  which  has  provided  the 
payment  bond  under  the  prime  contract  is: 

(Nkbb) 

(Street  Address) 

(Qty.  State,  Zip  CedeJ 

(Contact  aad  Tel.  NoJ 
^nd  of  clause) 

1252.237-00    Requirements.  (MCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  4«  CFR  1237.9000,  insert  the 
following  clause: 
Requirements  (Jaa  1994} 

(a)  Except  as  provided  ia  |iar^rapiu  M 
and  (d)  of  this  clause,  the  Government  will 
order  from  the  CuBliactoi  all  of  its 
reqaiferoenta  in  the  ana  of  peoidnQaace  for 
the  supplies  and  aei  vices  listed  ia  lim 
schedule  of  tiais  oonXiacL 


(b)  Eadi  order  will  be  issoed  as  a  delivery 
order  and  will  list — 

(1)  The  supplies  or  services  beii^  ordered; 

(2)  The  qoantities  to  be  furnished: 

(3)  Delivery  or  performance  dates: 

(4)  Place  of  delivery  or  performance; 

(5)  Packing  and  shipping  instructions; 

(6)  The  address  to  send  invoices;  and 

(7)  The  funds  from  which  payment  will  be 
made. 

(c)  The  Government  may  elect  not  to  order 
supplies  and  services  under  this  contract  in 
instances  where  the  body  is  removed  from 
the  area  for  medical,  scientific,  or  other 
reason. 

(dj  In  an  epidemic  or  other  emeigency,  the 
contracting  activity  may  obtain  services 
beyond  the  capncity  of  the  Contractor's 
facilities  from  other  sources. 

(e)  Contracting  Officers  of  the  following 
activities  may  order  services  and  supplies 
under  this  contract — 


rs 


s: 


(End  of  clause) 

1252.237-61    Area  of  performance.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 
Area  of  Perfonnance  (Jan  1994) 

(a)  The  area  of  performance  is  as  speci2ed 
in  the  contract^/ 

(b)  The  Contractor  shall  take  possession  of 
the  remains  at  the  place  where  they  are 
located,  transport  tliem  to  the  Contractor's 
place  of  ptreparation.  and  later  uansport  them 
to  a  plaoe  designated  by  tbe  Contracting 
Officer. 

(c)  The  Contractor  will  not  be  reimbursed 
for  transportation  when  both  the  place  where 
the  remains  were  located  and  the  delivery 
f>oint  are  within  the  area  of  performance. 

(d)  If  remains  are  located  outside  the  area 
of  perfonnaiK»,  the  Contracting  Officer  may 
place  an  order  with  the  Contractor  under  this 
contract  or  may  obtain  tbe  services 
elsewhere.  If  the  Contracting  Officer  requires 
the  Contractor  to  transport  the  remains  into 
the  area  of  f)erformance,  the  Contractor  shall 
be  paid  the  amount  per  mile  in  the  schedule 
for  the  number  of  miles  required  to  transport 
the  remams  by  a  reasonable  route  from  the 
point  where  located  to  the  bouadaiy  of  the 
area  of  performance. 

(e)  Tbe  Contrecting  Officer  may  require  fhe 
Contractor  to  deliver  remains  to  any  point 
within  lOOaulesoftbeareaof  performaBoe. 
In  this  case,  the  Contractor  shall  be  paid  the 
amoiil  per  mSe  in  tbe  scbeduk  far  the 
nunaheraf  ailea  required  to  trasMport  the 
remaim  by  a  teaKnable  loote  froni  the 
bouadary  af  the  aiaa  «tf pecfonsaBoe  to  the 
delivery  point. 

(EDdof<iause) 

1 252.237-M    Performance  and  delivery. 
(USCQ) 

As  prescribed  in  U9CC  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 
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Performance  and  Delivery  (Jan  1994) 

(a)  The  Contractor  shall  furnish  the 
material  ordered  and  perform  the  services 
specified  as  promptly  as  possible  but  not 
later  than  36  hours  after  receiving 
notification  to  remove  the  remains,  excluding 
the  time  necessary  for  the  Government  to 
inspect  and  check  results  of  preparation. 

(b)  The  Government  may,  at  no  additional 
charge,  require  the  Contractor  to  hold  the 
remains  for  an  additional  period  not  to 
exceed  72  hours  from  the  time  the  remains 
are  casketed  and  final  inspection  completed. 
(End  of  clause) 

-  1252.237-93    Subcontracting.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 
Subcontracting  (Jan  1994) 

The  Contractor  shall  not  subcontract  any 
work  under  this  contract  without  the 
Contracting  Officer's  written  approval.  This 
clause  does  not  apply  to  contracts  of 
employment  between  the  Contractor  and  its 
personnel. 
(Endofclaifse) ''i"^       ;. 

1252.237-94    Termination  for  default. 
(USCG) 

As  prescribed  in  USCX  guidance  at 
(TAR)  48  CFR  1237.900b,  insert  the 
following  clause: 

Termination  for  Default  (Jdn  1994) 

(a)  This  clause  supplements  and  is  in 
addition  to  the  Default  clause  of  this  contract. 

(b)  The  Contracting  Officer  may  terminate 
this  contract  for  default  by  written  notice 
without  the  ten  day  notice  required  by 
paragraph  (a)(2)  of  the  Default  clause  if — 

(1)  The  Contractor,  through  circumstances 
reasonably  within  its  control  or  that  of  its 
employees,  performs  any  act  under  or  in 
connection  with  this  contract,  or  fails  in  the 
performance  of  any  service  under  this 
contract  and  the  act  or  failures  may 
reasonably  be  considered  to  reflect  discredit 
upon  the  Department  of  Transportation  in 
fulfilling  its  responsibility  for  proper  care  of 
remains; 

(2)  The  Contractor,  or  its  employees, 
solicits  relatives  or  friends  of  the  deceased  to 
purchase  supplies  or  services  not  under  this 
contract.  (The  Contractor  may  furnish 
supplies  or  arrange  for  services  not  under 
this  contract,  only  if  representatives  of  the 
deceased  voluntarily  request,  select,  and  pay 
for  them.); 

(3)  The  services  or  any  part  of  the  services 
are  performed  by  anyone  other  than  the 
Contractor  or  the  Contractor's  employees 
without  the  written  authorization  of  the 
Contracting  Officer 

(4)  The  Contractor  refuses  to  perform  the 
services  required  for  any  particular  remains; 
or 

(5)  The  Contractor  mentions  or  otherwise 
uses  this  contract  in  its  advertising  in  any 
way. 

(End  of  clause) 


1252.237-85    Group  interment  (USCG) 
As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 
Group  Interment  (Jan  1994) 

The  Government  will  pay  the  Contractor 
for  supplies  and  services  provided  for 
remains  interred  as  a  group  on  the  basis  of 
the  number  of  caskets  furnished,  rather  than 
on  the  basis  of  the  number  of  persons  in  the 
group. 
(End  of  clause) 

1252.237-86    Permits.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 
Permits  (Jan  1994) 

The  Contractor  shall  meet  all  Slate  and 
local  licensing  requirements  and  obtain  and 
furnish  all  necessary  health  department  and 
shipping  permits  at  no  additional  cost  to  the 
Government.  The  Contractor  shall  ensure  that 
all  necessary  health  department  permits  are 
in  order  for  disposition  of  the  remains. 
(End  of  clause) 

1252.237-97    Facility  requirements.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  clause: 
Facility  Requirements  (Jan  1994) 

(a)  The  Contractor's  building  shall  have 
complete  facilities  for  maintaining  the 
highest  standards  for  solemnity,  reverence, 
assistance  to  the  family,  and  prescribed 
ceremonial  services. 

(b)  The  Contractor's  preparation  room  shall 
be  clean,  sanitary,  and  adequately  equipped. 

(c)  The  Contractor  shall  have,  or  be  able  to 
obtain  the  necessary  items  (e.g.  catafalques, 
structures,  trucks,  equipment)  for  religious 
services. 

(d)  The  Contractor's  funeral  home, 
furnishings,  grounds,  and  surrounding  area 
shall  present  a  clean  and  well-kept 
appearance. 

(End  of  clause) 

1252.237-98    Preparation  history.  (USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000,  insert  the 
following  clause: 
Preparation  History  (Jan.  1994) 

For  each  body  prepared,  or  for  each  casket 
handled  in  a  group  interment,  the  Contractor 
shall  state  briefly  the  results  of  the 
embalming  process  on  a  certificate  furnished 
by  the  Contracting  Officer. 
(End  of  clause) 

1252.237-99    Award  to  single  offeror. 
(USCG) 

As  prescribed  in  USCG  guidance  at 
(TAR)  48  CFR  1237.9000.  insert  the 
following  provision: 
Award  to  Single  Offeror  (Jan.  1994) 

(a)  Award  shall  be  made  to  a  single  offeror. 

(b)  Offerors  shall  include  unit  prices  for 
each  item.  Failure  to  include  unit  prices  for 


each  item  will  be  cause  for  rejection  of  the 
entire  offer. 

(c)  The  Government  will  evaluate  offers  on 
the  basis  of  the  estimated  quantities  shown. 

(d)  Award  will  be  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  the  lowest  price  to  the  Government. 
(End  of  provision) 

Alternate  I  (Jan.  1994) 

If  mortuary  services  are  procured  by 
negotiations,  substitute  the  following 
paragraph  (d)  for  paragraph  (d)  of  the  basic 
provision: 

(d)  Award  will  be  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  in  the  best  interest  of  the 
Government. 

PARTI  253— FORMS 

Subpart  1253.2— Prescription  of  Forms 

1253.204    Administrative  matters. 
1253.215    Contracting  by  negotiation. 
1253.215-270    Price  negotiation. 
1253.222     Application  of  labor  laws  to 

Government  acquisitions. 
1253.227-70    Conveyance  of  invention 

rights  acquired  by  the  Government. 
1253.245-70    Report  of  Government 

pro'J>erty. 

Subpart  1253.3 — Illustration  of  Forms 

1253.303    Agency  forms. 
1253.303-4220.4    Contractor's  Release. 
1253.303-4220.7    Employee  Claim  for  Wage 

Restitution. 
1253.303-4220.43    Contractor  Report  of 

Government  Propierty. 
1253.303-4220.44    ConU^ct  Pricing 

Summary. 
1253.303-4220.45    Contractor's  Assignment 

of  Refunds,  Rebates,  and  Credits. 
1253.303-4220.46    Cumulative  Claim  and 

Reconciliation  Statement. 
1253.303-DD882    Report  of  Inveitions  and 

Subcontracts. 

Authority:  5  U.S.C.  301;  41  U.S.C  418(b); 
48  CFR  3.1. 

Subpart  1253.2— Prescription  of  Forms 

1253.204    Administrative  matters. 

The  following  forms  are  prescribed  for 
use  in  the  closeout  of  applicable 
contracts,  as  specified  in  (TAR)  48  CFR 
1204.804-570: 

(a)  Form  DOT F  4220.4,  Contractor's 
Release.  (See  (TAR)  48  CFR  1204.804- 
570.)  Form  DOT  F  4220.4  is  authorized 
for  local  reproduction  and  a  copy  is 
furnished  for  this  purpose  in  part  1253 
of  the  loose-leaf  edition  of  the  TAR. 

(b)  Form  DOT  F  4220.45,  Contractor's 
Assignment  of  Refunds,  Rebates, 
Credits,  and  Other  Amounts.  (See  (TAR) 
48  CFR  1204.804-570.)  Form  DOT  F 
4220.45  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  part  1253  of  the 
looseleaf  edition  of  the  TAR. 

(c)  Form  DOT F  4220.46,  Cumulative 
Claim  and  Reconciliation  Statement. 
(See  (TAR)  48  CFR  1204.804-570.)  Form 
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DOT  F  4220.46  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  part  1253  of  the 
looseleaf  edition  of  the  TAR. 

(d)  DD  Form  882,  Report  of  Inventions 
and  Subcontracts.  (See  (TAR)  48  CFR 
1204.804-570.)  DD  Form  882  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  purpose  in 
part  1253  of  the  looseleaf  edition  of  the 
TAR. 

1253.215    Contracting  by  negotiation. 

1253.215-270    Price  negotiation. 

The  following  fonn(s)  may  be  used  in 
connection  with  requirements  for 
obtaining  cost  or  pricing  data  from 
offerors  or  contractors,  as  prescribed  in 
(TAR)  48  CFR  1215.804-6: 

Form  DOT  F  4220.44.  Contract  Pricing 
Summary.  (See  (TAR)  48  CFR  1215uB04- 
6).  Form  DOT  F  4220.44  is  authorized 
for  local  reproduction  and  a  copy  is 
furnished  for  this  purpose  in  TAR  part 
1253  of  the  looseleaf  edition.  » 


1253.222    Application  of  labor  laws  to 
Government  acquisitions. 

The  following  form  is  prescribed  for 
use  in  connection  with  the  application 
of  labor  laws,  as  specified  in  (TAR)  48 
CFR  1222.406-9: 

Form  DOT F 4220.7.  Employee  Qaim 
for  Wage  Restitution.  (See  (TAR)  48  CFR 
1222.406-9(c)(l).)  Form  DOTF  4220.7 
is  authorized  for  local  reproduction  and 
a  copy  is  furnished  for  this  purpose  in 
part  1253  of  the  looseleaf  edition  of  the 
TAR. 

1253.227-70    Conveyance  of  invention 
rights  acquired  by  the  GovemmenL 

The  following  form  is  prescribed  for 
including  a  means  for  contractors  to 
report  inventions  made  in  the  course  of 
contract  performance,  as  specified  in 
1227.305-4: 

DD  Form  882.  Report  of  Inventions 
and  Subcontracts.  (See  (TAR)  48  CFR 
1227.305-4.)  DD  Form  882  is  authorized 
for  local  reproduction  and  a  copy  is 


furnished  for  this  purpose  in  part  1253 
of  the  looseleaf  edition  of  the  TAR. 

1253.245-70    Report  of  Government 
property. 

The  following  form  is  prescribed  for 
use  by  contractors  to  report  Government 
property,  as  specified  in  (TAR)  48  CFR 
1245.505-14: 

Fonn  DOT F  4220.43.  Contractor 
Report  of  Government  Property.  (See 
(TAR)  48  CFR  1245.505-14.)  Form  DOT 
F  4220.43  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  part  1253  of  the 
looseleaf  edition  of  the  TAR. 

Subpart  1253.»— Illustration  of  Forms  s^ 

1253.303    Agency  forms. 

This  subpart  contains  illustrations  of 
DOT  and  other  agency  forms  specified 
by  the  TAR  for  use  in  DOT  acquisitions 
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DEPARTMENT  OF  TRANSPORTATION 

CONTRACTOR'S  RELEASE 


DIM  cmttm  Mo.  ntvasir 


II  jiiiii^iiiii.i  ir  ^1 — ' — '"    ■    •!•  •    -  ■■       ••r-i"    i«^ 

■  ■■■■■[     iimii  11*1111   tmttmmmUiitmmvttbiMtmttOimtmtnt 

-lUU  lHlL«lllill>*»MI«>lll.'lll'l«ll]  I  IMP'lllllll'll    '■•■«»**1"<'"l  "T .     ■  ,  )>>.^  n»- -. ■    ,  — .»        l.i,*.*..! 


CONTRACT  NO. 


SUM  OF 


CONTIUCTOR  (Nam*  and  Addras*) 


DOLLARS 


l«  eoi>»l<l«fiOo«  o»  Ih«  turn  iOt*!  •eoY*  .rtleft  hM  b««i  paw  or  l»  «o  b«  p«ia  »  Ow  Commetof ,  Of  hi»  •smlaB**^  BM  Coi^^ 
o»tM»ild  By  »•  UNTIED  STATES  Of  AMERICA  (>Ttl«i»«if  eimi  B>«  Oovonimonq.  do—  nmlm.  ntm—.  ind  aitcnory  ttw  Oo  vrwnxnt.  m 
efllcort.  tgwits.  «M  tinployM*.  o(  tnd  from  all  lubin**.  oMigMons.  claims,  lad  dwrnido  «m«tMwnr  undar  or  wMlng  ftwn  Om  uM 
conlnel  oicapt 


1    Sp*cin*d  ctaMx  In  I 
Contractor,  a*  follow*. 


amogntiKtw*  Iha  aaminti  ara  nol  autcapObia  of  axact  ftatamant  by  Oia 


i  Ctalma.  togttDor  «»lOi  raaaonaMa  aipaaaa*  meldantal  OMfato.  baaad  upon  *•  HaMlltlaa  a«  ma  Contractor  to  tMrd  parBa* 
anainfl  out  of  »•  partonnanea  of  oua  conoaet.  laWeh  a«a  i>o«  known  10  tua  Contraattr  on  tha  data  a«  *•  aiac«on  o«  twa 
lalaaaa  and  of  wnicft  tfia  Contractor  a*vaa  noaca  In  wtHIbb  to  fta  CoatracSng  Ofllcar  wfOitn  o»  parted  apae«»«)  In  lAa  aaM 
contract  and 


J.  Claima  for  rainbufacmam  of  coats  (othar  iMn  axpanaaa  ofiha  Contractor  by 
Oovammant  against  aatam  labUilyl  ladudina  raaaonaMa  a^aocaa  Incidanw 
proviaiona  of  tha  uld  contract  raUUng  to  patsms. 


of  Ma  Indaainlflcatlon  of  eia 
Incafffad  hy  INa  Can^actar  anaar  i 


TIM  Contractor  agraaa.  in  connacUon  m»  patant 
provisions  of  ew  said  contract  Including  wISXout 
dafansa  or  prosacuoon  of  imgatlan. 

IN  WITNESSES  WHEREOF,  ails  rataasa  haa  baan 

WITNESSES 


mattora  and  wtm  cUlna  wtilcM  ara  net  rataaaad  as  sal  tonh  abeva.  that  ha  will  comply  wRh  all 
aadicallBaaa  Mia  Canaactaii  Ofllcar  and  falattBgto»a 


.Mire(. 


.<». 


(Contrador) 


BV 


TITLE 


NOTE:  lw»iacaaaa»acarporaBon.  iiiunaaaaaraaetfaqatradbBtthacaitmcitlenbalewimiWbacowiplatad. 

CERTIFICATE 


.carttfythatiainlha. 


_  saeratary  of  tha  corparatMn  namad  as  Caaneur  li 


tn*  foragotng  ralaasa:  that . 


.  wko  stgnsd  saM  ralaaM 


en  bahalf  of  (ha  Convactor  waa  Oian  . 


of  said  corporation,  that  aald  ralaasa  was  duly  algnad  tor  and  In  banatf  of  aald  coiporsIMn  by  authority  o<  Ita  gevamtng  body  and  la 
acopa  of  IIS  corperats  powars 


(CORPORATE  SEAL) 


r«nfiD0Tr4n«.«^tav  v 
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PuMIc  raporang  burMn  for  thi*  eoiiwrUon  ol  Infomstion  t«  ««tim»t»d  Id  •v«>0«  1  hour  pv  mponx,  Including  Om  tin*  (or  r»vt««iUig  Inctnicaen*  »«tiihliiu  txlsong  an*  aounM. 
gtOMrtng  and  maintaining  On  data  naadad.  and  csnpMOng  and  wvlwntng  Sm  oeaacflon  or  IntonMOon.  Sand  eoiniMnti  ragarding  gu«  buidan  MtUuM  or  any  aapoel  or  mia 
or  InfonnaDon.  Includlitg  auggosiona  for  rsdudng  this  burdon,  to  Sm  FAR  Soeratartat  (VWS).  OHIoa  o»  Fadaral  OriMypWuii  and  Magulatwy  FWley,  a«A.  Waanington.  DC.  20408. 
»>•  omea  or  l«aiag«mom  afid  Budg«t.  Papannorn  Raductlon  Profoct  C2108.0S17J,  wasMngton.  0^  nsos.  ; 


DEPARTMENT  Of  TRANSPORTATION 
EMPLOYEE  CLAIM  FOR  WAGE  RESTTTUTION 


OMB  Central  No.  2104.0917 
ExpmoonOa*:  tnom 


TO:   The  Oeneral  Accounting  Office 
Claims  Division 
Washington,  DC  20S4S 


CONTRACT  NUMBER 


DATE  OF  CLAIM 


EMPLOYEE'S  FUU  NAME 


SSN: 


I  hereby  make  claim  for  payment  of  unpaid  wages  due  me  In  the  amount  of  $ 


as  an  employee  of 


(Nam«  of  Contnctor  and/or  Subcontnctor) 


performing  work  under  the  above  number  at 


ppcatlon  otmorti) 


I  was  em(>(oyed 


as 


to 


during  the  period  from 


OobOOtf 


fff9uf9ttiAijy^y9Bf) 


(monih/<iay/y*ar) 


This  claim  constitutes  the  total  amount  claimed  due  and  unpaid  for  the  period  of  employment 
indicated. 


AOOR£S5  OF  EMPLOYEE 


SIGNATURE  OF  EMPLOYEE 


Fom  DOT  » tmr  (irfy  Mt|  (txcn.) 


auiMUHOoroa  local  acnraoucroi 
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CONTRACTOR  REPORT  OF 
GOVERNMENT  PROPERTY 

OMB  ComnX  No  2106-0517 
EiplrMonDM*:  •fMAT 

PuBik:  ntnnng  burden  (or  mil  eolfmeoon  of  Intemwoon  i«  •«8i«»t»<J  ID  avwig*  i  hour  por  rMponM.  Including  m«  Brno  for  nrWtnng  ln»trurton»  McrcMng  ulMng  data 
vxjrzm.  gatnortng  and  malntilnlnfl  Ow  d«i  naadad.  and  eompttOnQ  and  ™vtap««(nB  nw  collMOen  of  Infoniwaon   Swid  eommwta  ragardlng  mia  BurMn  MSiMta  of  any  aapoa  of 
mia  con»aiO'<  of  information.  Inciudlng  auggMSena  tor  mdgelng'mi.  burdon.  id  Bm  FAR  S«nM>rtM  (VKS).  OPiTlea  of  F«»v»l  AcdulaWon  and  Ragulatofy  PoUcy.  OSA.  Waahlngton. 
D  C  »40S,  and  ID  oi«  omca  of  Managamwit  and  BudgM.  PipwvwMH  RodueOon  Prs(Mt  (J10M917).  Waanington.  D.C.  2040S. 

2    Report  Period  Ending 

3    Contractor  (Narne  and  Address) 

4.  Contracting  Office  (Name  and  Address) 

5    Nanne  and  location  of  Government-Owned.  Contractor-Operated  Plant  (If  applicable) 

6    Any  Government  orooerty  located  at  a  sutjcontractoi's  otant?               Yes             No.  If  yes,  give  ttie  name  and  address  of  the 
sut3Contractor(s)  on  an  attached  sheet  to  this  report. 

7    Date  contractor's  property  control  system  aooroved? 

• 
8   Aoproved  by  whom? 

Name  of  Agency/Office 

9 

Property 

Class 
(See  FAR  45  5) 

Starting  Balance 

Items 
Added 

in$ 

Items 

Deleted 

in$ 

Ending  Balance               | 

Total 
Acquisition 

Cost 
(in  dollars) 

Total 
Quant  rty 
(in  acres 
or  units) 

Total 
Acquisition 

Cost 
(in  dollars) 

Total 
Quantity 
(in  acres 

or  units) 

a   Land  &  Rights  Therein 

b    Ott>er  Real  Property 

fe         ■,-■-..: 

fe..:..-.  vi: 

c    Plant  Eauipment 

d    Special  Test  Equipment 

e    Special  Tooling 

/ 

f    Matenals  in  Stock  (v^en  total 
value  exceeds  $50  000) 

NOTE:  This  report  shall  include  all  Governmertt  properly  (i.e.,  property  furnished  by  the  Government,  or  acquired  or  fabricated  by 
the  contractor  or  subcontractors).  By  signature  hereon,  the  contractor's  property  administrator  certifies  that  the  report  was  prepared 
from  the  contractor's  records  that  are  required  by  FAR  45.5. 

10.   Typed  Name  of  Contractor  Property  Adrrtinistrator           y^ 

11.  Signature  and  Dale 

Mm  DOT  t  4tia«l  |1>MI  IKCtLI 


pacv<oua  (otioh  oaaoim 


AUTMoamo  H3»  locai.  atpaoouciiON 
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DC  IMM.  aM M  DM  ana 


eUiTRACT  MUtlUG  &UMMARV 

(For  N«r  CwAacM  IncludlRB  Lattrr  CoMnctil 
(Sw  NntnM.Uofii  on  ^t^ii  ii| 


•Mf  Of  MOCi 


•  ••  MMragt  *  haw  far  n 


•tV  *>**nNO**w  MV^Mnt  ""M^  *■• 


»*>ll    <lnl 


nVMOMItl  wo  I.OC«TiaN«<t)  IMCIK  WOM  ■  TO  ■  P 


DETAIL  DCSCPWTKDN  Of  COST  ELEMENTS 


&  nmcmmwmrt 


■    tU»CO*rTUCTTD  rTTMl 


c  OT>«ii-n;iuw«UTE]ii«i 


(I!  trateuo  coaMEHou.  rraa 


Wai 
T  cotT  (aim  cotT 


roT-«t  cmcr  mftvML 


I  im-tmti.  (Ttatmto  iKai 


3    MHO  UUM3* 


TOTAL  Omecr  LABOt 


TOTAL  L«XX»  OXWNMO 


.^^K, 


I  ono  AdKT  corrt 


■rr  cotT  ni 


K  mcuL  TooLMaaovtefT 


Tcrai  yon  moi  lof  oupiww 


ni  nuMvoaranaai 


01  rciiDmaaiurarrtNCZ 


TOTillTJUVH. 


c  MxvDuAL  comuLTMn  mvicii 


TOT«l  MOMOUAL  COUSULTAItr  SBt^CBi 


TOTAL  OTUB> 


SUBTOTAL  OntCT  COST  JIND  OVERflEAO 


«    OIHPmwCIBWMIMTTKIIOMIICTnai       OUTI       %■!        MM  lit..  COtT  flOfCMT  MOt  1  ■ 


r  DOraLTSt 


SUSnOTiU.  r$TM«TCO  COST 


1  coirnucTf>cumcwnM.aNDcorro>MOMT 


SUBTOTAl  (sntUTEO  COST 


*l  rtlonMiorrT 


TOTAL  f  STSMTEO  COST  AMD  FEf  Off  ntOfTT 


•mmtaf* nmrntmi  laqsiccu 


BILLINO  COOC  4«10-<2-C 


4664  Federal  Register  /  Vol.  59.  No.  21  /  Tuesday,  February  1.  1994  /  Proposed  Rules 


Instructions  for  Completing  Contract  Pricing 
Summary 

Offerors  are  instructed  to  prepare  their  cost 
proposals  in  sufficient  detail  to  permit 
thorough  and  complete  evaluation  by  the 
Government.  A  separate  DOT  F  4220.44  is 
required  for  the  basic  and  each  option  period 
(if  applicable).  The  supporting  data  for  the 
DOT  F  4220.44  shall  be  as  follows.  (NOTE: 
The  DOT  F  4220.44  shall  be  used  to 
implement  the  requirements  of  the  SF  1411 
and  does  not  relieve  offerors  from  complying 
with  FAR  15.804-6  requirements.) 

(a)  The  basis  for  all  proposed  rates 
(including  a  copy  of  the  indirect  cost  pool 
and  a  computational  trail  used  to  arrive  at  the 
proposed  rate  shall  be  clearly  identified 
when  the  proposed  rates  are  not  approved  by 
a  Government  audit  agency  for  use  in 
proposals;  or  approved  by  the  Government 
audit  agency,  but  the  approval  is  12  months 
or  more  old.  State  rather  an  approved  (within 
12  months)  Government  audit  agency  rate 
was  used. 

(b)  The  information  below  clarifies  FAR 
15.804-6  requirements  for  specific  cost 
elements.  The  cost  elements  listed  below 
shall  be  supported,  as  a  minimum,  with  the 
following; 

1.  DIRECT  MATERIAL 

A.  Purchased  Parts:  Provide  a  consolidated 
priced  summary  of  individual  material 
quantities  included  in  the  various  tasks, 
orders,  or  contract  line  items  being  proposed 
and  the  basis  for  pricing  (vendor  quotes, 
invoices  prices,  etc.).  Give  details  on  an 
attached  schedule. 

B.  Subcontracted  Items:  Show  the  total  cost 
of  subcontract  effort  and  provide  a  separate 
SF  1411  and  supporting  DOT  F  4220.44  for 
each  subcontractor  or  written  quotations 
from  the  prosfjective  subcontractor  in 
accordance  with  FAR  15.806-2. 

C  Other 

(1)  flow  Materiay;  Consists  of  material  in  a 
form  or  slate  that  requires  further  processing. 
Provide  priced  quantities  of  items  required 
for  the  proposal.  Show  total  cost  and  give 
details  on  an  attached  schedule. 

(2)  Standard  Commercial  Items:  Consists  of 
items  that  the  offeror  normally  fabricates,  in 


whole  or  in  part,  and  that  are  generally 
stocked  in  inventory.  Provide  an  appropriate 
explanation  of  the  basis  for  pricing.  If  price 
is  based  on  cost,  provide  a  cost  breakdown; 
if  priced  at  other  than  cost,  provide 
justification  for  exemption  from  submission 
of  cost  or  pricing  data,  as  required  by  FAR 
15.804-3(e).  Show  total  cost  and  give  details 
on  an  attached  schedule. 

2.  MATERIAL  OXERHEAD 

Show  cost  here  only  if  your  accounting 
system  provides  for  such  cost  segregation  and 
only  if  this  cost  is  not  computed  as  part  of 
labor  overhead  (item  4)  or  General  and 
Administrative  (G&A)  (item  6). 

3.  DIRECT  LABOR 

Show  the  hourly  rate  and  the  total  hours 
for  each  individual  (if  known)  and  discipline 
of  direct  labor  proposed.  Indicate  whether 
actual  rates  or  escalated  rates  are  used.  If 
escalation  is  included,  state  the  degree 
(percent)  and  rationale  used. 

4  LABOR  OVERHEAD 
See  paragraph  (a)  above. 

5.  OTHER  DIRECT  COSTS 

(A)  Special  Tooling/Equipment.  Identify' 
and  support  specific  equipment  and  unit 
prices.  Use  a  separate  schedule  if  necessary. 

(B)  Travel.  Identify  and  support  each  trip 
proposed  and  the  persons  (or  disciplines) 
designated  to  make  each  trip.  Identify  and 
support  transportation  and  per  diem  rates. 

(C)  Individual  Consultant  Services.  Identify 
and  support  the  proposed  contemplated 
consultants.  State  the  amount  of  service 
estimated  to  be  required  and  the  consultant's 
quoted  daily  or  hourly  rate. 

(D)  Other  Costs.  List  all  other  direct  charge 
costs  not  otherwise  included  in  the  categories 
described  above  (e.g.,  services  of  specialized 
trades,  computer  services,  preservation, 
packaging  and  packing,  leasing  of  equipment) 
and  provide  bases  for  pricing. 

6.  GENERAL  AND  ADMINISTRATIVE 
E.XPENSE 

See  paragraph  (a)  above  and  base  approved 
by  a  Government  audit  agency  for  use  in 
proposals. 


7.  ROYALTIES 

If  more  than  $250,  provide  the  following 
information  on  a  separate  page  for  each 
separate  royalty  or  license  fee;  name  and 
address  of  licensor;  date  of  license 
agreement;  patent  numbers,  patent 
application  serial  numbers,  or  other  basis  on 
which  the  royalty  is  payable;  brief 
description  (including  any  part  of  model 
numbers  of  each  contract  item  or  component 
on  which  the  royalty  is  payable);  percentage 
or  dollar  rate  of  royalty  jjer  unit;  unit  price 
of  contract  item;  number  of  units;  and  total 
dollar  amount  of  royalties.  In  addition,  if 
specifically  requested  by  the  Contracting 
Officer,  provide  a  copy  of  »he  current  license 
agreement  and  identification  of  applicable 
claims  of  specific  patents.  (See  FAR  27.204 
and  31.205-37) 

8.  SUBTOTAL  ESTIMATED  COST 

Enter  the  total  of  all  direct  and  indirect 
costs  excluding  Contract  Facilities  Capital 
ayd  Cost  of  Money  and  Fee  or  Profit. 

9.  CONTRACT  FACIUTIES  CAPITAL  AND 
COST  OF  MONEY 

Show  total  cost  on  line  9  and  attach 
supporting  calculations  on  the  CASB-CMF 
forms.  (See  FAR  31.205-10). 

10.  SUBTOTAL  ESTIMATED  COST 

Enter  the  total  of  all  proposed  costs 
excluding  Fee  or  Profit  and  insert  this 
amount  in  Section  6.  A.  of  SF  1411. 

U.  FEE  OR  PROFIT 

Enter  this  proposed  Fee  or  Profit  and  insert 
this  amount  in  Section  6.B.  of  SF  1411. 

12.  TOTAL  ESTIMATED  COST  AND  FEE  OR 
PROFFT 

Enter  the  total  estimated  cost  including  Fee 
or  Profit. 

(c)  Under  the  column  entitled, 
"Reference,"  identify  the  attachment  where 
information  supporting  the  specific  cost 
element  may  be  found. 
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CONTRACTOR'S  ASSIGNMENT  OF 
REFUNDS,  REBATES,  CREDITS,  AND  OTHER  AMOUNTS 


Cenm  No.:  210»««U 
ExptnOon  OMt:  M(M7 


PubMc  rtpenng  buftfan  for  thM  eolUcBew  of  Mfonnitlen  M  oMmotod  to  ovongo  1  Hour  par  r»«pon»«.  Including  om  Dim  tor  nvtotvtng  imBvetWno  ooorcMng 
««i»Bna  aiti  OOMTCW.  gomofing  ono  molnttlnlng  Bw  a«tt  noodod.  ond  conpUBng  »nd  rovtowtng  Bx  eoMocaon  ot  Wtonnotten  *wid  oomMMi  rogwdmg  tfuo  burdM 
•MtmMi  or  my  eOwr  upKt  of  »i»  eoll«»on  of  InformoOon.  McHidmfi  tuggoMon*  for  rodueWig  OiM  burOwi.  to  On  FAM  twmvtM  (VHSJ.  OffVa  of  Fodoral  Ac9UtMwn  ond 
Mgulotory PoWcy.  OSA.  WwMngten.  DC  MXOa.  md to Bw Offteo of  Monigoimrii ond  Budgot. Piporwert  WodwctloK  Pnt»a fflO^OglT).  Wooningttn. DC.  1060*. 


and  in  consideration  of  the  reimbursement 


Pursuant  to  the  terms  of  Contract  No. 

of  costs  and  payment  of  fee,  as  provided  in  the  said  contract  and  any  assignment  thereunder, 
(hereinafter  called  the  Contractor)  does  hereby: 

1.  Assign,  transfer,  set  over  the  release  to  the  UNITED  STATES  OF  AMERICA  (hereinafter  called  the 
Government),  all  right,  title  and  interest  to  all  refunds,  rebates,  crediu  or  other  amounts  (including 
any  interest  thereon)  arising  out  of  the  performance  of  th<  said  contract,  together  with  all  the  rights  of 
action  accrued  or  which  may  hereafter  accrue  thereundei 


2.  Agree  to  take  whatever  action  may  be  necessary  taje£Eict  prompt  collection  of  all  refunds,  rebates, 
credits  or  other  amounts  (including  any  interest  thereon)  due  or  which  may  become  due,  and  to  promptly 
forward  to  the  UNITED  STATES  TREASURER  checks  (made  payable  to  the  Treasurer  of  the  United 
States)  for  any  proceeds  so  collected.  The  reasonable  costs  of  any  such  action  to  effect  collection  shall 
constitute  allowable  costs  when  approved  by  the  Contracting  OfFicer  as  stated  in  the  said  contract  and 
may  be  applied  to  reduce  any  amounts  otherwise  payable  to  the  Government  under  the  terms  hereof. 

3.  Agree  to  cooperate  fully  with  the  Government  as  to  any  claim  or  suit  in  connection  with  refunds, 
rebates,  credits  or  other  amounts  due  (including  any  interest  thereon);  to  execute  any  protest,  pleading, 
application,  power  of  attorney  or  other  papers  in  connection  with;  and  to  permit  the  Government  to 
represent  it  at  any  hearing,  trial,  or  other  proceeding  arising  out  out  of  such  claim  or  suit. 


IN  WITNESS  WHEREOF,  this  assignment  has  been  executed  this 


day  of 


BY: 


(CONTRACTOR) 


CERTinCATE 


I. 


_,  certify  that  I  am  the . 


(official  title)  of 


the  corporation  named  as  Contractor  in  the  foregoing  assignment;  that 
signed  said  assignment  on  behalf  of  the  Contractor  was  then 


of  said 


corporation  by  authority  of  its  governing  body  and  is  within  the  scope  of  its  corporate  powers. 


(CORPORATE  SEAL) 


tarn  DOT  t  «in.4i  mcv.  i«<i  (ixetLi 


n  ivtous  romoH  oMocrri 


AUTMOOOtD  >0*  lOOU.  RtPOOOWCnOM 
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CUMULATIVE  CLAIM  AND 
RECONCILL\TION  STATEMENT 


ConttolNoMM-MIT 
Exptnoaii  Data:  MOWT 


PubHc  nporang 
•■Ming  daa  Ml 


MaguMtofy  PMcy.  0*A. 


oaioaeftana 


aicluaim  auiwaaaaa  * 
»»aOWcaa>m«n««nKf 


»*a  aw^an.  «•  •>•  FA"  Saemanat  (VWl  omea  a«  ^aoafat  *eauia*«"  i 
>a»ar.wi1[  WadMcaei.  ^tet«<l  fflWOin  WaatHafa.  D.C   »»». 


1.  Name  of  Contractor 

2.  Address  of  Contractor 


3.  Contract  No. — ■ 

4.  Delivery/Task  Order  No.  _^ 

5.  The  total  amount  claimed  under  the  above  numbered  contract,  delivery  order,  or  task  order 
number  is  as  follows: 

a.  Direct  Labor — ^ — — 

b.  Direct  Material ^ 

t    Other  Direct  Costs „ * 

d.  Overhead • ^ 

e.  G«&A * 

f.  Subcontract  Cost ~ ^ 

g.  Total  Costs  (5a  through  50 .- - ^ 

b.  Fixed  Fee * 

i.  Total  Amount  Claimed * 

6.  Total  amount  due  under  the  above  numbered  contract,  deliver>'  order,  task  order  is  as  follows: 

a.  Total  Amount  Claimed 5  __ 

b.  Total  Amount  Paid  by  the  Government  under 

Voucher  Nos. thru - ^ 

c.  Total  Amount  (if  any)  Withheld,  Disallowed,  etc.  (as  explained 

on  the  attached  sheet) « ^ 

d.  Total  Amount  Due ^ . 


I, 


..the. 


(FuDNbiw)  j     I  f^"**) 

of  the  above  named  contractor;  certify  that  the  above  statements  are  correct  in  accordance  with 
the  records  of  the  contractor.  I 


(Signature) 


rmim  DOT  r  ax^t*  laiv.  vmi  <d>c(u 


MCMOua  omoii  oaaoKTt 


kUTMOaOS '0«  LOCAL  aiMosucnoN 
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DD  Form  882  Instructions 
General 

This  form  is  for  use  in  submitting  INTERIM 
and  FINAL  Invention  reports  to  the 
Contracting  Officer  and  for  use  in  the  prompt 
notification  of  the  award  of  subcontracts 
containing  a  "Patent  Rights"  clause.  If  the 
form  does  not  afford  sufficient  space, 
multiple  forms  may  be  used  or  plain  sheets 
of  paper  with  proper  identification  of 
information  by  Item  Number  may  be 
attached. 

An  INTERIM  report  is  due  at  least  every  12 
months  from  the  date  of  contract  award  and 
shall  include  (a)  a  listiAg  of  "Subject 
Inventions  '  during  the  reporting  period,  (b) 
a  certification  of  compliance  with  required 
invention  identification  and  disclosure 
procedures  together  with  a  certification  of 
reporting  of  all  "Subject  Inventions."  and  (c) 
any  required  information  not  previously 
reported  on  subcontracts  awarded  during  the 
reporting  p)eri9d  and  containing  a  "Patent 
Rights"  clause. 

A  FINAL  report  is  due  within  6  months  if 
contractor  is  a  small  business  firm  or 
domestic  nonprofit  organization  and  within  3 
months  for  all  others  after  completion  of  the 
contract  work  and  shall  include  (a)  a  listing 
of  all  "Subject  Inventions"  required  by  the 
contract  to  be  reported,  and  (b)  any  required 
information  not  previously  reported  on 
subcontracts  awarded  during  the  course  of  or 


under  the  contract  and  containing  a  "Patent 
Rights"  clause. 

While  the  form  may  be  used  for 
simultaneously  reporting  inventions  and 
subcontracts,  it  may  also  be  used  for 
repwrting,  pro^tly  after  award,  subcontracts 
containing  a  "Pa^t  Rights"  clause. 

Dates  shall  be  entered  where  indicated  in 
certain  items  on  this  form  and  shall  be 
entered  in  four  or  six  digit  numbers  in  the 
order  of  year  and  month  ( YYMM)  or  year, 
month  and  day  (YYMMDD).  Example:  April 
1986  should  be  entered  as  8604  and  April  15, 
1986  should  be  entered  as  860415. 

Item  la.  Self-explanatory. 

Item  lb.  Self-explanatory. 

Item  Ic.  If  "same"  as  Item  2c.  so  state. 

Item  Id.  Self-explanatory. 

Item  2a.  If  "same"  as  Item  la,  so  state. 

Item  2b.  Self-explanatory. 

Item  2c  Procurement  Instrument 
Identification  (PIl)  number  of  contract  (DFAR 
4.7003). 

Item  2d  thru  5e.  Self-explanatory. 

Item  5f.  The  name  and  address  of  the 
employer  of  each  inventor  not  employed  by 
the  contractor  or  subcontractor  is  needed 
because  the  Government's  rights  in  a 
refwrted  invention  may  not  be  determined 
solely  by  the  terpis  of  the  "Patent  Rights  ' 
clause  in  the  contract 

Example  1:  If  an  invention  is  made  by  a 
Goveminent  employee  assigned  to  work  with 
a  contractor,  the  Government  rights  in  such 


an  invention  will  be  determined  under  . 
Executive  Order  10096. 

Example  2:  If  an  invention  is  made  under 
a  contract  by  joint  inventors  and  one  of  the 
inventors  is  a  Government  employee,  the 
Government's  rights  in  such  an  inventor's 
interest  in  the  invention  will  also  be 
determined  under  Executive  Order  10096. 
except  where  the  contractor  is  a  small 
business  or  nonprofit  organization,  in  which 
case  the  provisions  of  Section  202(e)  of  P.L. 
96-517  will  apply. 

Item  5g(l).  Self-explanatory. 

Item  5g(2).  Self-explanatory  with  the 
exception  that  the  contractor  or  subcontractor 
shall  indicate,  if  known  at  the  time  of  this 
report,  whether  applications  will  be  filed 
under  either  the  Patent  Cooperation  Treaty 
(PCT)  or  the  European  Patent  Convention 
(EPC).  If  such  is  known,  the  letters  PCT  or 
EPC  shall  be  entered  af^er  each  listed 
country. 

Item  6a.  Self-explanatory. 

Item  6b.  Self-explanatory. 

Item  6c.  Self-explanatory. 

Item  6d.  Patents  Rights  Clauses  are  located 
in  FAR  52.227. 

Item  6e  thru  7b.  Self-explanatory. 

Item  7c.  Certification  not  required  by  small 
business  firms  and  domestic  nonprofit 
organizations. 

|FR  Doa  94-1591  Filed  1-31-94;  8:45  am] 
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This  sectKjn  of  the  FEDERAL  REGISTER 
contains  ckxuments  other  than  ruies  or 
proposed  rules  that  are  appdcaPto  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisior^  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Adoption  of  Recommendations  and 
Statement  Regarding  Administrative 
Practice  and  Procedure 

AGENCY:  Administrative  Conference  of 
the  United  States. 
ACTION:  Notice. 

SUMMARY:  The  Administrative 
Conference  of  the  United  States  (ACUS) 
adopted  two  recommendations  its  Forty- 
Ninth  Plenary  Session.  The 
recommendations  concerning  improving 
the  environment  for  agency  rulemaking 
and  procedures  for  regulation  of 
pesticides.  The  Conference  also  adopted 
one  formal  statement  at  the  Plenary 
Session  on  the  right  of  persons  to 
consult  writh  counsel  in  agency 
investigations. 

FOR  FURTHER  INFORMATION:  Renee 
Bamow,  202-254-7020. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  was  established  by  the 
Administrative  Conference  Act,  5  U.S.C. 
591-596.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President, 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C  594(1)).  At 
its  Forty-Ninth  Plenary  Session,  held 
December  9-10, 1993.  the  Assembly  of 
the  Administrative  Conference  of  the 
United  States  adopted  two 
recommendations  and  one  formal 
statement. 

Recommendation  93-4,  Improving  the 
Environment  for  Agency  Rulemaking, 
concerns  the  federal  agency  rulemaking 
process,  which  has  become  both 
increasingly  less  effective  and  more 
time-consuming.  To  improve  the 
environment  for  agency  rulemaking,  the 


Conference  recommends  specific  steps 
that  the  President.  Congress,  and  the 
courts  should  take  to  eliminate  undue 
burdens  on  agency  legislative 
rulemaking. 

With  regard  to  presidential  oversight, 
ACUS  recommends  that  presidential 
oversight  and  review  be  reserved  for  the 
most  important  rules  and  that  the 
agencies  be  given  clear  policy  guidance 
in  a  directive,  approved  by  the 
President,  specifying  what  is  required. 
In  addition,  the  reviewing  or  oversight 
entity  shtmld  avoid,  to  the  extent 
possible,  extensive  delays  in  the 
rulemaking  process.  The  review  process 
itself  should  be  open  to  public  scrutiny, 
following  guidelines  previously 
developed  by  the  Administrative 
Conference.  With  regard  to  legislatively- 
imposed  constraints,  ACUS 
recommends  that  Congress  should^ 
review  and  rationalize  legislatively- 
mandated  rulemaking  procedures,  and 
specific  proposals  are  offered  for 
Congress'  consideration.  ACUS 
recommends  that  courts  should  be 
sensitive  not  to  require  greater 
justification  for  rules  than  necessary.  It 
also  advises  that  a  "reasoned  statement" 
that  explains  the  basis  and  purpose  of 
the  rule  and  addresses  significant  issues 
raised  in  public  comments  should  be 
adequate  for  review.  Finally, 
recognizing  that  rulemaking  is  not  just 
a  product  of  external  constraints,  ACUS 
recommends  a  number  of  steps  agency 
managers  can  take  to  improve  their 
internal  proce.sses. 

Recommendation  93-5.  Procedures 
for  Regulation  of  Pesticides,  calls  for  the 
adoption  of  a  more  coordinated  and 
strategic  procedural  framework  for  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  ("FIFRA")  involving 
the  creation  of  multiple  and  reinforcing 
incentives  for  regulatory  compliance  by 
registrants,  for  timely  and  accurate 
decisionmaking  by  EPA,  and  for 
effective  public  participation.  The   , 
Conference  recommends  that  EPA 
promulgate  and  communicate  clear  data 
standards  and  guidance  on  the  data 
expected  from  registrants.  ACUS  also 
recommends  that  Congress  authorize 
EPA  to  levy  administrative  civil  money 
penalties  upon  registrants  submitting 
data  that  fail  to  meet  previously 
announced,  clear  standards.  With  regard 
to  suspension  and  cancellation 
proceedings,  which  involve  scientific 
data  concerning  risks  and  benefits. 


ACUS  recommends  use  of  informal 
procedures  by  which  EPA  gives 
registrants  detailed  reasons  for  the 
agency's  actions  and  then  provides 
registrants  with  sufficient  time  to  file 
responsive  written  comments  and 
supporting  documentation.  However,  an 
opportunity  should  be  provided  to 
allow  affected  parties  to  show  cause 
why  oral  testimony  or  cross- 
examination  is  justified.  Among  other 
specific  recommendations,  ACUS  urges 
Congress  to  consider  giving  EPA  the 
authority  to  use  informal  procedures  to 
order  the  phase-down  of  existing 
pesticides  when  there  are  safer,  effective 
products  or  practices  available. 

Statement  No.  16.  Right  to  Consult 
with  Counsel  in  Agency  Investigations, 
addresses  the  procedures  that  govern 
the  relationship  between  a  federal 
agency  and  persons  compelled  to  appear 
before  the  agency  in  investigations  that 
may  lead  to  civil  or  criminal 
prosecution.  While  addressing  certain 
issues  raised  in  these  investigations,  the 
Conference  concluded  that  a  uniform  set 
of  recommendations  concerning  agency 
procedures  was  not  appropriate  given 
the  differences  among  federal  agencies 
in  the  roles  of  investigators  and  the 
methods  by  which  witnesses  or  parties 
appear  before  agencies. 

The  full  texts  of  the  recommendations 
and  statement  are  set  out  in  the 
Appendix  below.  The  recommendations 
will  be  transmitted,  to  the  affected 
agencies  and,  if  so  directed,  to  the 
Congress  of  the  United  States.  The 
Administrative  Conference  has  advisory 
powers  only,  and  the  decision  on 
whether  to  implement  the 
recommendations  must  be  made  by  each 
bOTy  to  which  the  various 
recommendations  are  directed. 

Recommendations  and  statements  of 
the  Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register.  In  past  years  Conference 
recommendations  and  statements  of 
continuing  interest  were  also  published 
in  full  text  in  the  Code  of  Federal 
Regulations  (1  CFR  parts  305  and  310). 
Budget  constraints  have  required  a 
suspension  of  this  practice  in  1994. 
However,  a  complete  listing  of  past 
recommendations  and  statements  are 
published  in  the  Code  of  Federal 
Regulations.  Copies  of  all  past 
Conference  recommendations  and 
statements,  and  the  research  reports  on 
which  they  are  based,  may  be  obtained 
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from  the  Office  of  the  Chairman  of  the 
Administrative  Conference.  As 
explained  at  1  CFR  304.2,  requests  for 
single  copies  of  such  documents  will  be 
filed  at  no  charge  to  the  extent  that 
supplies  on  hand  permit. 

The  transcript  of  the  Plenary  Session 
is  available  for  public  inspection  at  the 
Conference's  offices  at  Suite  500,  2120 
L  Street  NVV.,  Washington,  DC. 

Dated;  January  25.  1994. 
Jefi^y  S.  Lubbers, 
Research  Director. 

Appendix — Recommendations  of  the 
Administrative  Conference  of  the  United 
States 

The  following  recommendations  were 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on  December 
9  and  10.  1993,  respectively: 

Recommendation  93-4    Improving  the 
Environment  for  Agency  Rulemaking 

Informed  observers  generally  agree 
that  the  rulemaking  process  has  become 
both  increasingly  less  effective  and 
more  time-consuming.  The 
Administrative  Procedure  Act  does  not 
reflect  many  of  the  current  realities  of 
rulemaking.  The  APA's  cumbersome 
"formal  rulemaking"  procedures  are 
rarely  used  except  in  some  adjudicative- 
type  rate  proceedings.  Meanwhile,  the 
APA's  simple  "informal  rulemaking" 
procedures  (set  forth  in  5  U.S.C.  §  553) 
have  been  overlain  with  an  increasing 
number  of  constraints:  Outside 
constraints  imposed  by  Congress,  the 
President,  and  the  courts,  and  internal 
constraints  arising  from  increasingly 
complex  agency  management  of  the 
rulemaking  process. '  As  a  result,  many 
federal  agencies,  faced  with 
unsatisfactory  rulemaking 
accomplishments  in  recent  years,  have 
turned  to  alternatives  such  as  less 
formal  policy  statements  or  adjudicative 
orders  to  achieve  regulatory 
compliance. 2  ^ 

The  Conference  believesthat  the 
environment  for  agency  legislative 
rulemaking  can  be  improved.  This 
recommendation  sets  out  a  coordinated 
framework  of  proposals  aimed  at 
promoting  efficient  and  effective 
rulemaking  by  addressing  constraints  on 
the  current  process  that  derive  from  a 
variety  of  sources.  We  present  an 


integrated  approach  for  improving  the 
rulemaking  environment  in  order  to 
relieve  agencies  of  unnecessary 
pressures  and  disincentives  relating  to 
rulemaking.  We  also  identify  desirable 
revisions  of  section  553  relating  to 
legislative  rulemaking.  In  doing  so,  this 
recommendation  both  presents  new 
proposals  and  incorporates  previous 
Conference  recommendations. 

Presidential  Constraints 

We  continue  to  support  presidential 
coordination  of  agency  policymaking  as 
beneficial  and  necessary.'  We  are 
concerned,  however,  that,  unless 
properly  focused,  this  additional  review 
may  impose  unnecessary  costs.  All 
recent  presidents  have  undertaken  some 
level  of  review  and  coordination  of 
agency  rulemaking.  Presidential  review 
of  rules,  as  undertaken  under  various 
executive  orders  applied  by  the  Office  of 
Management  and  Budget  and  other 
White  House  entities,  has  often  required 
agencies  to  submit  nearly  all  proposed 
and  final  rules  to  a  review  process  in 
which  the  rules  are  screened  and 
analyzed  for  consistency  with 
presidential  objectives.  Some  of  these 
objectives  have  been  incorporated  into 
analytical  requirements  found  in 
separate  executive  orders.*  This 
screening  process  can  unduly  slow  the 
entire  system  of  rulemaking;  it  can 
inhibit  the  growth  of  the  promising 
consensus-based  alternative  of 
negotiated  rulemaking;  *  and  it  can 
create  undesirable  tensions  between  the 
reviewing  entities  and  agency 
policymakers.  While  these  analytical 
emphases  can  be  rationalized 
individually,  in  the  aggregate,  they  can 
result  in  redundant  requirements, 
boilerplate-laden  documents, 
circumvention,  delays,  and  clutter  in 
the  Federal  Register.  Although  specific 
presidential  review  policies  have  varied 
among  Administrations,  these 
recommendations  set  forth  principles 
that  the  Conference  believes  generally 


'  See  generally  McCarity.  Some  Thoughts  on 
"Deossifying"  the  Rulemaking  Process,  41  Duke  L. 
J.  1385(1991). 

'See  Conference  Recommendation  92-2.  "Agency 
Policy  Statements."  1  CFR  305.92-2  (1993),  which 
distinguished  "legislative"  rules,  normally 
promulgated  through  notice-and-comment 
procedures,  from  interpretive  rules  and  policy 
statements,  which  are  exempt  from  such 
procedures.  The  present  recommendation  addresses 
legislative  rulemakiitg. 


should  govern  presidential  review  of 
rules. 

We  therefore  recommend  that 
presidential  oversight  and  review  be 
reserved  for  the  most  important  rules 
and  that  the  agencies  be  given  clear 
policy  guidance  in  a  directive,  approved 
by  the  President,  specifying  what  is 
required.  In  addition,  the  reviewing  or 
oversight  entity  should  avoid,  to  the 
extent  possible,  extensive  delays  in  the 
rulemaking  process.  The  review  process 
itself  should  be  open  to  public 
scrutiny — following  guidelines 
previously  developed  by  the 
Administrative  Conference.^-  The 
President's  policy  should  encourage 
planning  and  coordination  of  regulatory 
initiatives,  and  early  dialogue  between 
agencies  and  the  reviewing  entity.  To 
this  end,  the  concept  of  a  unified  agenda 
of  regulations  is  a  useful  tool  and 
should  be  preserved.  We  also  believe 
that  additional  non-APA  analylical 
requirements  should  be  kept  to  a 
minimum.  The  cumulative  impact  of 
such  requirements  on  the  rulemaking 
process  should  be  considered  before 
existing  requirements  are  continued  or 
additional  ones  imposed.  We  also 
believe  it  is  useful  to  periodically 
reassess  the  continued  viability  and 
relevance  of  the  various  presidential 
directives.' 

Legislative  Constraints 

Congress  should  similarly  review  and 
rationalize  legislatively-mandated 
rulemaking  procedures.  Specifically,  we 
recommend  that  it  refrain,  as  it 
generally  has  done  since  the  1970s,  from 
imposing  program-specific  rulemaking 
requirements  that  go  beyond  the  APA's 
basic  notice-and-comment  procedures." 
Statutory  "on-the-record"  and  "hybrid  " 
rulemaking  provisions  that  require 
adjudicative  fact-finding  techniques 
such  as  cross-examination,  or  more 
stringent  provisions  for  judicial  review 
(in  particular,  use  of  the  "substantial 
evidence"  test  instead  of  the  normal 
"arbitrary  and  capricious"  test),  can  be 
unnecessarily  burdensome  or  confusing 
and  should  be  repealed.**  Although 


'  See  Conference  Recommendation  88-9. 
"Presidential  Review  of  Agency  Rulemaking"  1  CFR 
305.88-9  (1993)  (applying  Presidential  oversight  to 
both  executive  branch  and  independent  agencies). 

'  Among  the  mandates  reflected  in  these 
executive  orders  are  requirements  that  agency 
rulemakers  include  cost-benefit  estimates  and 
analyses  of  the  proposed  and  Tinal  rule's  impact  on 
federalism,  family  values,  and  future  litigation,  of 
whether  it  effects  a  "regulatory  taking."  and  of  other 
matters.  The  Conference  of  course  takes  no  position 
on  the  merits  of  the  values  underlying  these 
executive  orders. 

'  See  Conference  Recommendations  82-4  and  85- 
5.  "Procedures  for  Negotiating  Proposed 
Regulations."  1  CFR  305  82-4.  305.85-5  (1993);" 
Negotiated  Rulemaking  Act  of  1990.  5  U.S.C.  Sbl- 
69. 


"See  Conference  Recommendation  88-9. 
"Presidential  Review  of  Agency  Rulemaking."  1 
CFR  305.88-9  (1993)  at  1 4. 

'  While  the  most  recent  executive  order  of 
presidential  review  of  rules  generally  reflects  the 
views  set  forth  in  this  recommendation,  see 
Executive  Order  12866.  58  Fed.  Reg.  51735  (1993). 
the  Conference  takes  no  position  on  the  specifics  of 
that  order. 

"See  Conference  Recommendation  76-3, 
"Procedures  in  Addition  to  Notice  and  the 
Opportunity  to  Comment  in  Informal  Rulemaking." 
1  CFR  305.76-3  (1993). 

'See  Conference  Recommendation  80-1.  "Trade 
Regulation  Rulemaking  Under  the  MagiuisonMo.ss 
Warranty — Federal  Trade  Commission 
Improvement  Act."  1  CFR  305.80-1  (1993). 
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additional  procedures  can  sometimes  be 
beneficial — see,  e.g..  Section  307  of  the 
Clean  Air  Act  (providing  additional 
safeguards  for  rulemaking  with 
significant  economic  and  competitive 
effects)  'o — ^they  should  be  imposed  only 
after  careful  review  and  attention  by 
Congress  to  possible  unintended 
consequences.  Otherwise,  such 
additions  generally  should  be  left  to  the 
discretion  of  individual  agencies.  ■  > 

Similarly,  legislatively-imposed  time 
limits  on  rulemaking,  while 
understandable,  can  be  unrealistic, 
resulting  in  either  hastily-imposed  rules 
or  missed  deadlines  that  undermine 
respect  for  the  rulemaking  process. '  ^ 
Legislative  deadlines  backed  by 
statutory  or  regulatory  "hammers" 
(mandating,  for  example,  that  the 
proposed  rule  or  some  other  policy 
change  'J  automatically  take  effect  upon 
expiration  of  the  deadline)  are 
particularly  undesirable  and  often 
counter-productive;  '*  they  are  generally 
less  desirable  than  the  alternative  of 
judicial  enforcement  of  deadlines.'* 

Finally,  legislation  ancillary  to  the 
APA  that  creates  additional  rulemaking 
impediments  should  be  reconsidered. 
Statutes  such  as  the  Regulatory 
Flexibility  Act,  which  requires  a  special 
analysis  of  virtually  all  rules'  effects  on 
small  business,  may  have  laudable 
intentions,  but  their  requirements  are 
often  both  too  broadly  applicable  and 
not  sufficiently  effective  in  achieving 
their  goals.  If  such  requirements  are 
imposed.  Congress  should  focus  them 
more  narrowly,  by,  for  example, 
confining  their  application  to  significant 
rules  or  particular  categories  of  rules. 

Judicial  Constraints 

Other  constraints  on  rulemaking  that 
warrant  similar  reconsideration  have 
been  imposed  through  judicial  review. 
The  APA,  in  section  706,  provides  that 
agency  rules  may  be  set  aside  if  they  are 
"arbitrary  or  capricious."  represent  an 
"abuse  of  discretion."  or  are  "otherwise 


1042  U.S.C  7607. 

' '  See  Conference  Recommendation  76-3. 
"Procedure*  In  Addition  to  Notice  and  the 
Opportunity  for  Comment  in  Inibrmal 
Rulemaking."  1  CFR  305.76-3  (1993). 

■2  See  Conference  Recommendation  7B-3,  "Time 
Limits  on  Agency  Action.  '  1  CFR  305.76-3  (1993). 

■<See.  e.g..  Conference  Recommendation  90-8. 
"Rulemal(ing  and  Policymaking  In  the  Medicaid 
Program."  1  CFR  305.90-8  (19931 

■'Where  the  "hammer"  applied  becauae  of  a 
failure  to  meM  a  deadline  is  that  a  proposed  rule 
becomes  effective,  the  anomalous  result  is  that  a 
policy  that  has  withstood  no  public  airing  will  be 
implemented. 

■'Courts  should  continue,  where  appropriate,  to 
consider  whether  agency  action  in  a  rulemaking  is 
"unreasonably  delayed. '  See  5  U.S.C  706(1); 
Teletommunicationt  H/>*'*trch  and  Action  Center  v. 
KT..  750  F.2d  70.  60  (D.C  Cir.  19S4). 


not  in  accordance  with  law."  The 
evolving  scope  of  judicial  review  of 
agency  rules,  along  with  the  timing  of 
much  such  review  at  the 
preenforcement  stage,  has  contributed  to 
what  is  sometimes  an  overly  intrusive 
inquiry.  This,  in  turn,  has  led  agencies 
to  take  defensive  measures  against  such 
review.  While  some  tension  is  an 
inevitable  adjunct  of  the  process  of 
judicial  review,  we  believe  that  steps 
can  be  taken  to  lessen  some  of  the 
burdens  without  loss  of  effective  outside 
scrutiny  of  agency  rules. 

The  tendency  of  some  courts  to 
require  extra -APA  procedures  in 
rulemaking  was  arrested  by  the 
Supreme  Court's  Vermont  Yankee 
decision  in  1978.'*  Nevertheless,  while 
the  prevailing  judicial  interpretation  of 
the  arbitrary-and-capricious  standard  of 
review  (which  became  known  as  the 
"hard  look  doctrine")  has  promoted 
reasoned  decisionmaking,  courts  have 
not  infrequently  remanded  rules  on  the 
basis  of  an  agency's  failure  to  respond 
adequately  to  comments,  consider 
relevant  factors,  or  explain  fully  the 
bases  for  its  rule.  Courts  should  be 
sensitive  not  to  require  greater 
justification  for  rules  than  necessary:  a 
reasoned  statement  that  explains  the 
basis  and  purpose  of  the  rule  and 
addresses  significant  issues  raised  in 
public  comments  should  be  adequate. 

Preenforcement  review,  expanded  by 
the  Supreme  Court  in  the  1967  Abbott 
Laboratories  cases. '^  endorsed  by  the 
Conference  in  various  " 

recommendations.)**  and  codified  in 
numerous  rulemaking  programs,  has  the 
virtue  of  settling  legal  issues  early  and 
definitively.  When  overused,  however, 
preenforcement  review  can  have  the 
negative  effect  of  inducing 
precautionary  challenges  to  most  rules 
and  the  raising  of  as  many  objections  to 
a  rule  as  possible,  including  somewhat 
speculative  challenges  pertaining  to  the 
rule's  potential  application. 

Unoer  the  Ahoott  Laboratories 
standard,  challenges  to  a  rule  are 
permitted  where  issues  are  appropriate 
for  judicial  review  and  where  the 
impact  on  a  challenger  is  direct  and 
immediate.  The  Conference  believes 
that  the  Abbott  Laboratories  standard 
strikes  a  sensible  balance,  and  that 
preenforcement  challenges  generally  are 


'•  Vermont  Yankee  Nuclear  Power  Corp  v.  NBDC. 
435  U.S.  519(1976). 

'Mbboff  Laboratories  V.  Gardner.  387  U.S.  136 
(1967):  Toilet  Goods  Ass-t\  v.  Gardner.  387  US.  158 
(1967). 

■"See Conference  Recommendation  74-4. 
"Preenforcement  Judicial  Review  of  Rules  of 
General  Applicability."  1  CFR  305.74-4  (1993): 
Conference  Recommendation  91-5.  "Facilitating 
the  Use  of  Rulemaking  bv  the  National  Labor 
Relations  Board.  '  l  CFR  305.91-5  (1993). 


appropriate  where  the  administrative 
record  provides  a  sufficient  basis  for  the 
court  to  resolve  the  issues  before  it. 
Thus,  a  preenforcement  challenge  to  a 
rule  based  on  th*  procedures  used  in  the 
rulemaking  should  normally  be 
permitted.  Preenforcement  review  that 
involves  a  facial  challenge  to  a  rule's 
substantive  validity  (whether  because  of 
a  conflict  with  a  statute  or  the 
Constitution,  or  because  of  the 
inadequacy  of  the  facts  or  reasoning  on 
which  it  is  t>ased)  should  also  generally 
be  heard. •»  in  contrast,  challenges  to  a 
rule  because  it  might  be  applied  in  a 
particular  way  should  normally  be 
deferred  until  the  rule  has  actually  been 
applied. 

Although  prompt  resolution  of  legal 
issues  is  to  be  encouraged.  Congress 
should  be  cautious  in  coupling 
mandated  time-limited  preenforcement 
review  with  preclusion  of  review  at  the 
enforcement  stage.  Such  time-Umited 
review  should  be  provided  for  only  in 
the  situations  and  conditions  specified 
in  Recommendation  82-7.^°  Where 
Congress  does  set  time  limits  for 
preenforcement  review,  it  should,  in  the 
interests  of  consistency,  generally 
specify  that  preenforcement  review 
should  occur  within  90  days  of  a  rule's 
issuance.  Current  statutory 
specifications  vary.  There  does  not  seem 
to  be  any  reason  for  variation  that 
outweighs  the  benefits  of  uniformity  in 
this  context. 

Congress  should  also  amend  any 
existing  statutes  that  mandate  use  of  the 
"substantial  evidence"  test  for 
reviewing  legislative  rules,  by  replacing 
it  with  the  "arbitrar>'  and  capricious" 
test.  The  occasional  introduction  of  the 
substantial  evidence  test  in  the 
rulemaking  context  has  created 
unnecessar\'  confusion;  some  courts 
apply  it  in  a  manner  identical  to  that  of 
the  "arbitrary  and  capricious"  test; 
others  believe  that  it  sets  a  higher 
standard.  The  Conference  believes  that 
the  arbitrary  and  capricious  test 
provides  sufficient  review  in  the 
informal  rulemaking  context. 

The  intensity  of  judicial  review- 
directly  affects  the  rulemaking  process. 
For  example,  the  scope  of  review  of 
agency  statutory  interpretations  is 
governed  by  the  deferential  Che\Ton 
test,  which  requires  affirmance  if  the 


>«  A  challenge  based  on  the  facial  invalidity  of  the 
rule,  in  this  context,  would  normally  be  directed  at 
a  requirement  or  course  of  action  to  which  the 
agency  has  clearly  committed  itself. 

*' Recommendation  82-7,  "|udicial  Re\'iew  of 
Rules  in  Enforcement  Proceedings."  1  CFR  305.82- 
7  (1993).  sets  out  criteria  for  when  judicial  review 
should  be  limited  at  iht  enforcement  stage,  and 
what  kinds  of  issues  should  remain  reviewable  at 
that  stage. 
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agency's  interpretation  of  an  ambiguous 
statute  is  permissible. 2"  On  the  other 
hand,  when  reviewing  the 
reasonableness  of  an  agency's  policy 
and  factual  justifications  for  its  rules, 
courts  apply  the  stricter  "hard  look" 
doctrine."  Deferential  review  of  the 
legal  issue  of  statutory  interpretation, 
coupled  with  the  rigorous  review  of  a 
rule's  factual  and  policy  underpinnings 
that  the  "hard  look"  doctrine  specifies, 
has  been  criticized  as  anomalous.  The 
Conference  believes,  however,  that  the 
review  standards  can  be  harmonized  by 
looking  beyond  the  labels.  That  is, 
under  both  of  these  doctrines,  courts  are 
required  to  determine  independently 
the  limits  of  the  agency's  statutory 
authority  and  whether  the  factors  the 
agency  took  into  account  in  formulating 
the  rule  were  permissible.  Following 
that  determination,  courts  properly 
defer  to  an  agency's  permissible  reading 
of  its  statute  and  to  its  choice  of 
inferences  from  the  facts  in  making 
policy  decisions.  Courts  would  help 
make  their  review  more  consistent  and 
predictable  if  they  articulated  more 
clearly  this  two-step  approach.  Both  the 
Chevron  and  "hard  look"  doctrines 
would»then  be  understood  as  including 
a  searching  review  of  the  range  of  an 
agency's  legally  j)ermissible  choices 
(statutory,  policy,  and  factual), 
combined  with,  in  each  instance, 
deference  to  the  agency's  reasonable 
selection  among  such  choices,  once  the 
alternatives  are  determined  to  be  within 
the  j)ermissible  range. 

Finally,  in  order  to  prevent  additional 
litigation,  courts  should  be  encouraged 
to  address  certain  issues  that  arise  in 
many  if  not  most  reviews  of  rules. 
Reviewing  courts  should,  for  example, 
specify,  to  the  extent  feasible,  which 
portions  of  the  rule,  if  any,  are  to  be  set 
aside,  vacated,  stayed  or  otherwise 
affected  by  the  decision  in  the  case. 
They  should  seek  to  ensure  that 
portions  of  a  rule  unaffected  by  a 
Hnding  of  illegality  remain  in  effect, 
unless  the  rule  expressly  or  impliedly 
indicates  that  the  rule  is  inseverable.  A 
reviewing  court  should  also  consider 
the  extent  to  which  its  mandate  will 
apply  retroactively.  In  considering  the 
effect  to  be  given  to  its  decision,  the 
court  should  weigh  the  impact  of  the 
decision  on  parties  not  before  the  court, 
and  recognize  their  interest  in  being 
heard  or  adequately  represented  prior  to 
any  ruling  that  adversely  affects  them. 


Amendment  of  the  APA 

As  we  approach  the  fiftieth 
anniversary  of  the  APA,  some  of  its 
rulemaking  provisions  need  to  be 
updated.  Section  553(c),  which  does  not 
now  state  a  length  of  time  for  the 
comment  period,  should  be  amended  to 
specify  that  a  comment  period  of  "no 
fewer  than  least  30  days"  be  provided 
(although  a  good  cause  exception  for 
shorter  periods  should  be  incorporated). 
This  would  relieve  agencies  of  the  need 
to  justify  comment  periods  that  were  30 
days  or  longer.  The  thirty-day  period  is 
intended  as  a  minimum,  not  a 
maximum;  agencies  would  still  be 
encouraged  to  allow  longer  comment 
periods  and  to  leave  the  record  open  for 
the  receipt  of  late  comments.^^  Section 
553  should  also  specify  that  a  second 
round  of  notice  and  comment  is  not 
required  where  the  final  rule  is  the 
"logical  outgrowth"  of  the  proposed 
rule,  thus  codifying  generally  accepted 
doctrine.2*  A  provision  requiring 
maintenance  of  a  public  rulemaking  file 
should  be  incorporated  into  section  553, 
so  that  those  who  seek  access  to  the  file 
are  not  forced  to  rely  on  the  Freedom  of 
Information  Act  to  obtain  it.^'  (The 
content  of  such  a  file  is  discussed 
further  below  in  connection  with 
internal  agency  management  initiatives.) 

In  addition,  the  requirement  in 
section  553(c)  of  a  statement  of  basis 
and  purpose  for  the  rule  should  be 
revised  to  require  a  "reasoned 
statement"  "  (deleting  the 
"conciseness"  provision),  which    ' 
includes  a  response  to  significant  issues 
raised  in  the  public  comments.^''  These 
changes  are  designed  to  codify  the 
salutary  aspects  of  the  caselaw  on 
rulemaking,  discourage  insubstantial 
arguments  and  objections  on  review, 
and  stem  the  tendency  to  require 


»•  Chevron  USA  Inc.  v.  NBDC.  467  U.S.  837 
(1984). 

''^  Motor  Vehicle  Manufacturers  Ass'n  v.  State 
Farm  Mutual  Automobile  Insurance  Co.,  463  U.S. 
29  (1983)  (Slate  Farm). 


"  See  Conference  Statement  •?,  "Views  of  the 
Administrative  Conference  on  Proposals  Pending  in 
Congress  to  Amend  the  Informal  Rulemaking 
Provisions  of  the  Administrative  Procedure  Ad."  1 
CFR  310.7  (para.  2). 

"See  South  Terminal  Corp.  v.  EPA.  504  F.2d  646. 
659  (1st  Or.  1974).  in  which  the  1st  Circuit 
originated  the  "logical  outgrowth"  test.  It  was 
subsequently  embraced  by  other  circuits, 
panlcularly  the  D.C  Circuit.  See  Shell  Oil  Co.  v. 
EPA.  950  F.2d  741  (D.C  Cir.  1991);  International 
Union.  United  Auto,  Aerospace  and  Agr.  Implement 
Workers  of  America  v.  OSHA.  938  F.2d  1310  (DC. 
Cir.  1991);  American  Medical  Association.  887  F  2d 
760  (7th  Cir.  1989);  NHZJC  v.  USEPA.  824  F.2d  1258 
(1st  Cir.  1987):  United  Steelworkers  v.  Schuykill 
Metal  Corp.  828  F.2d  314  (5th  Cir.  1987);  National 
Black  Media  Coalition  v.  FCC.  791  F.2d  1016  (2nd 
Cir.  1986);  Chocolate Mfrs.  Assnv.  Block.  755  F.2d 
1098  (4th  Cir.  1985). 

^  Statement  »7.  supra  n.  23.  at  14. 

M  State  Farm,  supra  n.  32.  463  U.S.  at  57  (quoting 
Greater  Boston  Television  Corp.  v.  FCC.  444  F.2d 
841.  852  (D.C  Cir.  1970)).. 

'''Conference  Statement  #7.  supra  n.  23,  at  fS. 


additional,  more  burdensome 
justifications. 

Another  long-overdue  change  in  the 
Act  is  elimination  of  section  553(a)(2)'s 
exemption  from  notice-and-comment 
procedures  for  matters  relating  to 
"public  property,  loans,  grants,  benefits, 
or  contracts."  As  the  Conference 
recognized  as  early  as  1969.  this 
"proprietary  exemption"  is  an 
anachronism. is  The  exemption  for 
"military  or  foreign  affairs  functionlsl". 
in  section  553(a)(1)  should  be  narrowed 
so  that  all  but  secret  aspects  of  those 
functions  are  open  to  public  comment. 2» 

Internal  Agency  Management  Initiatives 

Rulemaking  is  not  just  a  product  of 
external  constraints.  The  agency's  own 
processes  for  developing  rules  and 
reviewing  them  internally  affect  the 
rulemaking  environment.  Thus,  agency 
management  initiatives  can  have  a 
significant  impact  on  the  effectiveness 
and  efficiency  of  rulemaking.  The 
Conference  recommends  a  number  of 
steps  agency  managers  can  take  to 
improve  their  internal  processes. 

Senior  agency  staff  should  develop 
management  strategies  to  set  priorities 
and  track  agency  rulemaking 
initiatives. 30  Agencies  should  seek  to 
involve  the  presidential  oversight  entity 
in  the  rulemaking  process  as  early  as 
feasible,  in  order  to  reach  agreement  on 
the  significance  of  rules  in  the 
developmental  stage,  to  provide  greater 
coordination,  and  to  speed  final 
oversight  review.  Agencies  should  also 
review  their  existing  systems  for 
developing  and  reviewing  regulations, 
to  determine  where  problems  and 
bottlenecks  are  occurring.  They  should 
seek  to  achieve  more  rapid  internal 
clearances  of  proposed  and  final  rules, 
and  to  develop  reasoned  analyses  "  and 
responses  to  significant  issues  raised  in 
public  comments.  They  should  also  take 
steps  to  manage  the  rulemaking  file  (and 
associated  requests  for  access  to  it).^^ 


»  See  Conference  Recommendation  69-8, 
"Elimination  of  Certain  Exemptions  From  the  APA 
Rulemaking  Requirements,"  1  CFR  305.69-8  (1993). 

" See  Conference  Recommendation  73-5, 
"Elimination  of  the  "Military  or  Foreign  Affairs 
Function"  Exemption  from  APA  Rulemaking 
Requirements,"  1  CFR  305.73-5  (1993). 

'oSee  Conference  Recommendation  87-1. 
"Priority  Setting  and  Management  of  Rulemaking 
by  the  Occupational  Safety  and  Health 
Administration,"'  1  CFR  305.87-1  (1993). 

}>  See  Conference  Recommendation  85-2, 
"'Agency  Procedures  for  Performing  Regulatory 
Analysis  of  Rules,  1  CFR  305.85-2  (1993): 
Conference  Recommendation  88-7,  "Valuation  of 
Human  Life  in  Regulatory  Decisionmaking."  1  CFR 
305.88-7(1993). 

"Computerized  access  should  be  made  available, 
preferably  in  a  uniform  system  government-wide. 
See  Conference  Reconmiendation  88-10,  "Federal 
Agency  Use  of  Computers  in  Acquiring  and 
Releasing  Information, "  1  CFR  305.88-5  (1993). 
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Agencies  should  also  consider 
innovative  methods  for  developing  and 
getting  public  input  on  rules.  Agencies 
should  use  advisory  or  negotiated 
rulemaking  committees  where 
appropriate  to  improve  the  quality  and 
acceptability  of  rules.J-*  They  should 
also  consider  the  use  of  "direct  final" 
rulemaking  where  appropriate  to 
eliminate  double  review  of 
noncontroversial  rules.  Direct  final 
rulemaking  involves  issuing  a  rule  for 
notice  and  comment,  with  an 
accompanying  explanation  that  if  the 
agency  receives  no  notice  during  the 
comment  period  that  any  person  intends 
to  file  an  adverse  comment,  the  rule  will 
become  effective  30  days  (or  some 
longer  period)  after  the  comment  period 
closes. 

Recommendation 

To  improve  the  environment  for 
agency  legislative  rulemaking,  the 
President,  Congress,  and  the  courts 
should  take  steps  to  eliminate  undue 
burdens  on  agency  legislative 
rulemaking;  Congress  should  update  the 
Administrative  Procedure  Act's 
rulemaking  provisions;  and  agencies 
should  review  their  internal  nilemaking 
environment  and,  where  appropriate, 
implement  internal  management 
initiatives  aimed  at  improving  the 
effectiveness  and  efficiency  of  their 
efforts. 

/.  Presidential  Oversight's  of 
Rulemaking 

A.  The  President's  program  for 
coordination  and  review  of  agency  rules 
should  be  set  forth  in  a  directive  that  is 
reviewed  periodically.  The  program 
should  be  sensitive  to  the  burdens  being 
imposed  on  the  rulemaking  process,  and 
implementation  of  the  program  should 
ensure  that  it  does  not  unduly  delay  or 
constrain  rulemaking.  The  President 
should  consider  the  cumulative  impact 
of  existing  analytical  requirements  on 
the  rulemaking  process  before 
continuing  these  requirements  or 
imposing  new  ones.^^ 


"'"Written"  includes  documents  in  electronic 
form. 

•■•Any  government-wide  policy  concerning  the 
use  of  advisory  committees  should  be  consistent 
with  their  use  as  part  of  the  process  of  negotiated 
rulemaking.  , 

"The  recommendations  contained  ii/this  section 
apply  to  oversight  of  both  executive  and 
independent  agencies.  The  Conferencelhas 
previously  recommended  that  presidenual  review 
of  rulemaking  apply  to  the  independent^encies  to 
the  same  extent  it  applies  to  the  rulemaking  of  the 
Executive  Branch  departments  and  agencies.  See 
Conference  Recommendation  88-9,  "Presidential 
Review  of  Agency  Rulemaking,"  1  CFR  305.88-9 
(1993). 

The  term  "presidential  oversight  entity."  as  used 
herein,  is  that  part  of  the  Executive  Office  of  the 


B.  The  President's  directive,  as  well  as 
the  explanations  provided  and  the 
procedures  followed  by  the  presidential 
oversight  entity,  should,  insofar  as 
practicable: 

1.  Promote  dialogue  and  coordination 
between  the  oversight  entity  and 
rulemaking  agencies  in  the  early 
identification  and  selection  of  rules 
warranting  application  of  the  review 
process; 

2.  Set  forth  the  relevant  analytical 
requirements  that  the  oversight  entity 
should  apply  td  agency  rulemaking,  and 
provide  interpretive  guidance  to  assist 
agencies  in  complying  with  these 
requirements; 

3.  Ensure  appropriate  expedition  and 
openness  in  the  process,  in  accordance 
with  Conference  Recommendation  88-9; 

4.  Support  a  process  for  planning 
regulatory  initiatives  and  tracking-rule 
development;  and 

5.  Encourage  and  support  agency 
efforts  to  use  consensual  processes  such 
as  negotiated  rulemaking. 

//.  Congressional  Structuring  of 
Rulemaking 

A.  Section  553  of  title  5,  United  States 
Code,  which  established  the  framework 
for  legislative  rulemaking,  has  operated 
most  efficiently  when  not  encumbered 
by  additional  procedural  requirements. 
Congress  generally  should  refrain  from 
creating  program-specific  rulemaking 
procedures  or  analytical  requirements 
beyond  those  required  by  the  APA. 
When  Congress  determines  that 
additional  procedures  beyond  those 
required  by  section  553  are  justified  by 
the  nature  of  a  particular  program,  such 
procedures  should  be  focused  on 
identified  problems  and,  where 
possible,  adopted  incrementally  or  after 
experimentation."  In  addition.  Congress 
should  repeal  formal  ("on-the-record") 
or  other  adjudicative  fact-finding 
procedures  in  rulemaking  in  any 
existing  statutes  mandating  such 
procedures.  ""< 


we  express  no  position  on  the  substantive  policies 
being  mandated. 

"See,  for  example,  the  development  of  more 
specific,  but  not  necessarily  more  burdensome, 
procedures  for  EPA  rulemaking  that  has  significant 
economic  and  competitive  effects.  See  42  U.S.C. 
§  7607  {§  307  of  the  Clean  Air  Act).  See  also 
Conference  Recommendation  76-3,  "Procedures  in 
Addition  to  Notice  and  the  Opportunity  for 
Comment  in  Informal  Rulemaking."  1  CKR  305.76- 
3  (1993).  which  encourages  agency  experimentation 
with  use  of  oral  procedures  beyond  simple  notice 
and  conrunent  in  some  circumstances. 

"Conference  has  recommended  against  the 
mandated  use  of  cross-examination  and  other 
"adjudicative"  procedures  for  agency  fact-finding  in 
rulemaking.  See.  e.g..  Conference  Recommendation 
79-1.  "Hybrid  Rulemaking  Procedures  of  the 
Federal  trade  Commission."  1  CFR  305.79-1 
(1993).  The  Conference  recognizes,  however,  that 


B.  In  general.  Congress  should  not 
legislate  time  limits  on  rulemaking,  but 
should  instead  rely  on  judicial 
enforcement  of  prompt  agency  action 
under  §  706(1)  of  the  APA."*  However, 
if  Congress  determines  that  a  deadline  is 
appropriate,  it  also  should  ensure  that 
the  agency  has  sufficient  resources  to 
support  the  required  rulemaking  effort 
without  distorting  the  agency's  other 
regulatory  functions.  If  Congress  further 
determines  that  a  default  rule  is 
necessary  where  an  agency  does  not 
meet  a  deadline,  it  should  specify  the 
terms  of  that  rule  and,  in  particular, 
should  not  impose  "regulatory 
hammers"  that  would  cause  the 
agency's  proposed  rules  to  take  effect 
automatically. 

C.  Congress  should  reconsider  the 
need  for  continuing  statutory  analytical 
requirements  that  necessitate  broadly 
applicable  anaKrses  or  action  to  address 
narrowly-focused  issues.*'  If  Congress 
nonetheless  determines  that  such 
anal>1ical  requirements  are  necessary. 
Congress  should  structure  its 
requirements  more  narrowly  (e.g.,  by 
confining  their  application  to  the  most 
significant  rules  or  to  rules  likely  to  be 
affected  by  the  stated  concern). 

///.  Timing  and  Scope  of  Judicial  Review 

Congress  and  the  courts  generally 
should  be  sensitive  to  the  impact  of 
judicial  review  on  agency  rulemaking 
and  should  seek  to  simplify,  clarify,  and 
harmonize  provisions  for  judicial 
review  of  rules. 

A.  Congress  and  the  Courts 

In  determining  whether 
preenforcement  challenges  to  rules  are 
appropriate,  courts  have  traditionally 
evaluated  "both  the  fitness  of  the  issues 
for  judicial  decision  and  the  hardship  to 
the  parties  of  withholding  its 
consideration."*'  Adherence  to  this 
standard  benefits  both  agencies  and 
those  affected  by  agency  rules.  Congress 


more  formal  procedures  may  be  appropriate  for 
ratemaking  based  on  party-related  facts.  See  United 
States  v.  Florida  East  Coast  RR.  410  U.S.  Z2A  (1973). 
Congress  may  also  wish  to  consider  whether  less 
formal  hybrid  processes  may  be  useful  in  contexts 
currently  requiring  forinal  rulemaking. 

•^This  is  not  a  comment  on  th^  legitimacy  of 
congressional  directives  in  this  regard,  but  on  their 
impracticaiity.  On  the  other  hand,  agency  self- 
imposed  deadlines  are  encouraged,  see  V(D).  below. 
For  more  detailed  advice  on  time  limits,  see 
paragraph  5  of  Conference  Recommendation  78-3. 
"Time  Limits  on  Agency  Action."  1  CFR  305.78- 
3(1993). 

•"See.  e.g..  the  Regulatory  Flexibility  Act  of  1980. 
The  Conference  takes  no  position  on  the  substantive 
issues  the  Act  seeks  to  address.  Insofar  as  possible, 
however,  such  concerns  are  more  appropriately 
included  in  the  President's  oversight  guidelines. 
See  1(B)(2)  above. 

*'  Abbott  laboratories  v.  Caidner.  supra  n.  17. 
387  U.S.  at  149. 
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generally  should  authorize  and  courts 
should  ai!  w  preenforcement  challenges 
where  the  administrative  record  is  a 
sufficient  basis  for  resolving  the  issues. 
Thus,  preenforcement  challenges  to  a 
rule  ba.sed  on  the  procedures  used  in  the 
rulemaking  or  on  the  asserted 
substantive  invalidity  of  the  rule, 
however  it  would  be  applied,  should 
normally  be  permitted.  Claims  of 
substantive  invalidity  would  include 
facial  challenges  based  on  statutory  or 
constitutional  grounds,  or  asserting  the 
inadequacy  of  the  facts  or  reasoning 
underlying  the  rule.  Challenges  to  a  rule 
on  the  basis  that  the  rule  might  be 
applied  in  a  particular  way  should 
normally  be  deferred  until  the 
application  seems  likely  or  has 
occurred. 

B.  Congress 

1.  Congress  should  be  cautious  in 
mandating  time-limited  preenforcement 
review  cc  pled  with  pr^usion  of 
review  at  Uie  enforcement  stage,  and 
should  rely  on  time  Umits  only  in  the 
situations  and  conditions  specified  in 
Recommendation  82-7.-'2  Congressional 
time  limits  on  preenforcement  review 
should  be  understood  to  bar  later 
challenges  in  the  enforcement  context 
only  to  the  extent  specified  by  Congress. 
Where  Congress  mandates  a  time  limit 
on  preenforcement  review,  it  generally 
should  specify  that  such  review  be 
requested  within  90  days  of  the  issuance 
of  the  rule.-*'  It  should  also  provide  that 
preenforcement  review  cases  be  directly 
reviewable  in  the  courts  of  appeals,  and 
that  a  stay  or  partial  stay  of  the  rule's 
effectiveness  ordinarily  be  issued  only 
on  the  demonstration  of  Ukelihood  of 
success  on  the  merits  and  the  prospect 
of  signiBcant  private  harm  if  the  rule  is 
permitted  to  take  effect. 

2.  The  standards  set  out  in  §  706{2)(A) 
of  the  AP.\  s  judicial  review  provisions 
should  apply  in  all  cases  involving 
review  of  rules.  Specifically,  Congress 
should  not  provide  for  the  use  of  the 
"substantial  evidence"  test  for  agency 
rules.  It  should  conform  existing 
statutes  to  this  standard  by  deleting  the 
use  of  the  "substantial  evidence"  test  for 
review  of  agency  rules. 

C.  Courts 

1.  In  articulating  the  doctrines  used  in 
the  judicial  review  of  rulemaking, 
reviewring  courts  should  more  clearly 
harmonize  the  deferential  Chevron 
doctrine,  applied  in  reviewing  agency 
interpretation  of  its  statutory  authority. 


with  the  "hard  look"  doctrine,  used  in 
examining  an  agency's  justification  for 
its  rule.  Courts,  in  applying  these 
doctrines,  should  recognize  that  both 
the  Chevron  and  "hard  look"  tests  call 
for  a  searching  review  of  the  range  of 
factors  or  permissible  choices  that  may 
be  considered  by  the  agency,  and 
require  deference  to  agency  application 
of  those  factors  once  they  are  shown  to 
be  legally  appropriate. 

2.  When  reviewing  an  agency's 
explanation  for  its  rule,  courts  should 
consider  the  context  of  the  entire 
proceeding  and  concern  themselves 
principally  with  whether  the  agency's 
overall  explanation  and  analysis  is 
reasonable,  including  its  response  K)  the 
significant  issues  raised  in  public 
comments. 

3.  In  reviewing  challenges  to  agency 
rules,  courts  should,  to  the  extent 
feasible  and  after  taking  into  account  the 
effect  of  the  decision  on  affected 
persons  not  before  the  court,  consider: 

(a)  Whether  any  portion  of  a  rule 
unaffected  by  a  finding  of  illegality 
should  remain  in  full  force  and  effect; 

(b)  which  portions  of  the  challenged 
rule,  if  any,  are  to  be  set  aside,  vacated, 
stayed,  or  otherwise  affected  by  the 
court's  decision  in  a  case;  and  (c)  the 
extent  to  which  the  court's  mandate 
should  apply  retroactively. 

4.  Courts  should  continue,  where 
appropriate,  to  consider  whether  agency 
action  in  a  rulemaking  is  "unreasonably 
delayed."** 

rV.  Amendments  to  the  APA  's 
Legislative  Rulemaking  Provisions 

Congress  should  update  the  APA  and 
eliminate  outmoded  provisions.  It 
should  codify  court  decisions  that  have 
increased  the  effectiveness  of  public 
participation  in  the  rulemaking  process. 
In  particular,  Congress  should  consider 
amending  section  553  of  the  APA  to: 

A.  Eliminate  the  exemption 
(§  553(a)(2))  for  rules  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts,  and  delete  the  exemption 
(§  553(a)(1))  of  military  and  foreign 
affairs  matters,  except  for  secret 
matters;** 


"  See  Conference  RecomineDdatioB  82-7. 
"ludicial  Review  of  Rules  i.n  Enforcement 
Proceeding*,'  1  CFR  30532-7  (1993). 

**Congress  should  liktwise  reevaluate  existing 
statutes  for  conformity  with  this  approach. 


*<See  n.  IS.  39,  supra. 

«  See  Conference  Recommendation  69-a. 
"Elimination  of  Certain  Exemptions  Prom  (he  APA 
Rulemaking  Requirements."  1  CFR  305.69-a  (1993). 
and  Cortference  Recommendation  73-5, 
"Elimination  of  the  ■Military  or  Foreign  Affoirs 
Function'  Exemption  from  APA  Rulemaking 
Requirements."  1  CFR  305  73-5  (1993).  The  latter 
recommendation  urged  eliminating  the  APA's 
cttegorical  exemption  for  nutters  pertaining  to  the 
military  or  foreign  affairs  function.  It  does 
recognize,  however,  that  a  modified  exemption  may 
be  appropriate  for  matters  "specifically  required  hy 
executive  artier  to  be  kept  secret  in  the  interest  of 
national  defensaor  foreign  policy." 


B.  Specify  a  comment  period  of  "no 
fewer  than  30  days"  (§  553(c)),-»* 
provided  that  a  good  cause  provision 
allowing  shorter  comment  periods  or  no 
comment  period  is  incorporated,  and 
codify  the  doctrine  holding  that  a 
second  round  of  notice  and  comment^is 
not  required  if  the  final  rule  is  a  "logical 
outgrowth"  of  the  noticed  proposed 
rule; 

C.  Require  establishment  of  a  public 
rulemaking  file  beginning  no  later  than 
the  date  on  which  an  agency  publishes 
an  advance  notice  of  proposed 
rulemaking  or  notice  of  proposed 
rulemaking,  whichever  is  earlier. 

D.  Restate  the  "concise"  statement  of 
basis  and  purpose  requirement  (§  553(c)) 
by  codifying  existing  doctrine  that  a  nile 
must  be  supported  by  a  "reasoned 
statement,"  and  that  such  statement 
respond  to  the  significant  issues  raised 
in  public  comments. 

To  the  extent  permitted  by  law, 
agencies  should  adopt  these  proposed 
policies  pending  Congressional  action. 

V.  Agency  Management  Initiatives 

In  order  to  improve  their  internal 
rulemaking  environments,  agencies 
should  develop  management  techniques 
to  ensure  efficient  and  effective 
administration  of  rulemaking.  Such 
techniques  should  include: 

A.  Systematically  setting  priorities  at 
the  highest  agency  levels  and  tracking 
rulemaking  initiatives,  including 
identifying  clearly  who  has  the 
authority  to  ensure  that  agency 
schedules  and  policies  are  followed; 

B.  Coordinating  with  the  presidential 
oversight  entity  on  the  identification  of 
rules  warranting  review  as  early  in  the 
process  as  is  feasible,  and  establishing 
internal  review  procedures  at  the 
highest  levels  to  ensure  compliance 
with  presidential  analytical 
requirements; 

C.  Reviewing  the  agency's  existing 
system  for  developing  and  reviewing 
regulations,  to  determine  where 
problems  and  bottlenecks  are  occurring, 
and  to  improve  and  streamfine  the 
process; 

D.  Achieving  timely  internal 
clearances  of  proposed  and  final  rules, 
using,  where  feasible,  publicly 
announced  schedules  for  particular 
rulemaking  proceedings; 

E.  Managing  rulemaking  files,  so  that 
maximum  disclosure  to  the  public  is 
achieved  during  the  comment  period 
and  so  that  a  usable  and  reliable  file  is 
available  for  purposes  of  judicial 
review.  The  rulemaking  file  should. 


<*The  30-day  period  is  intended  as  a  minimum, 
not  a  maximum.  Agencies  are  encouraged  to  use 
longer  periods  (or  public  comment. 
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insofar  as  feasible,  include  (1)  all 
notices  pertaining  to  the  rulemaking,  (2) 
copies  or  an  index  of  all  written  ••^ 
factual  material,  studies,  &nd  reports 
substantially  relied  on  or  seriously 
considered  by  agency  personnel  in 
formulating  the  proposed  or  final  rule 
(except  insofar  as  disclosure  is 
prohibited  by  law),  (3)  all  written 
comments  submitted  to  the  agency,  and 
(4)  any  other  material  required  by 
statute,  executive  order,  or  agency  rule 
to  be  made  public  in  connection  with 
the  rulemaking.** 

F.  Making  use,  where  appropriate,  of 
negotiated  rulemaking  and  advisory 
committees; 

G.  Considering  innovative  methods 
for  reducing  the  time  required  to 
develop  final  rules  without  eliminating 
the  opportunity  for  consideration  and 
comment; 

H.  Taking  steps  to  ensure  that 
proposed  rules  are  acted  on  in  a 
reasonably  timely  manner  or 
withdrawn;  and 

I.  Evaluating  and  reconsidering 
exi.sting  rules  and  initiating 
amendments  and  repeals  where 
appropriate. 

Recommendation  93-5     Procedures  for 
Regulation  of  Pesticides. 

The  Environmental  Protection  Agency 
cennot  accomplish  its  substantive 
mission  in  regulating  pesticides  without 
change  and  improvement  in  the 
Agency's  regulatory  procedures.  The 
Conference  recommends  the  adoption  of 
a  more  coordinated  and  strategic 
procedural  framework  for  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  ("FIFRA").  EPA  needs  procedures 
that  create  multiple  and  reinforcing 
incentives  for  regulatory  compliance  by 
registrants,  for  timely  and  accurate 
decisionmaking  by  EPA,  and  for 
effective  public  participation. 

The  Reregistration  Process 

The  reregistration  of  existing 
pesticides  under  contemporary  risk 
assessment  standards,  and  the  removal 
of  unacceptable  pesticides  from  the 
marketplace,  are  examples  where 
procedures  can  hinder  the  agency's 
prospects  for  success  in  its  substantive 
mission.  Reregistration  of  existing 
pesticides,  which  Congress  originally 
directed  to  be  completed  by  1976, 
became  sufficiently  delayed  so  that 
Congress  in  1988  amended  FIFRA 


""Written"  includes  documents  in  electronic 
form. 

"See  Conference  Statement  #7,  i  CFR  310.7 
(19931.  "Views  of  the  Administrative  Conference  on 
Proposals  Pending  in  Congress  to  Amend  the 
Informal  Rulemaking  Provisions  of  the 
.administrative  Procedure  Act." 


specifically  to  force  the  completion  of 
reregistration  by  1998.  Yet  subsequent 
delays  in  the  reregistration  process  may 
cause  EPA  to  miss  this  congressional 
deadline.  To  some  extent,  the  delay  may 
reflect  the  underlying  difficulty  and 
resource-intensiveness  of  the  risk 
assessment  enterprise  with  which  EPA 
has  been  charged.  There  are  some 
50,000  pesticide  products  that  are 
separately  formulated  from  642 
identified  active  ingredients.  Although 
EPA  has  tried  to  expedite  its  task  by 
focusing  reregistration  on  some  402 
"cases"  (composed  of  single  or  related 
active  ingredients),  each  case  can 
require  evaluation  of  100-150  separate 
studies,  every  one  of  which  may  pose 
further  questions  of  scientific  protocol 
and  interpretation.  It  may  be  that  EPA's 
Office  of  Pesticide  Programs  needs  more 
personnel  to  match  its  regulatory  task. 

Whatever  the  case  for  additional 
resources  (a  question  not  addressed  by 
the  Conference),  there  is  a  more  basic 
need  for  timely  and  adequate  data  from 
registrants — all  else  in  the  reregistration 
process  depends  on  this.  Yet  the 
reregistration  process  does  not  now 
provide  sufficient  procedural  incentives 
to  encourage  submission  of  timely  and 
adequate  data.  In  general,  because 
registrants  continue  to  market  their 
products  during  reregistration,  they 
have  little  to  lose  by  regulatory 
decisions  that  are  reached  later  rather 
than  sooner.  Although  the  1988  FIFRA 
Amendments  require  registrants  to 
identify  data  gaps,  and  commit  to  fill 
them,  the  1988  Amendments  do  not 
provide  the  agency  with  sufficient  tools 
to  police  tardy  or  inadequate  data 
submissions. 

As  to  tardiness,  the  1988 
Amendments  authorized  the  agency  to 
suspend  registrations  of  those 
registrants  that  fail  to  submit  data.  But 
EPA  must  first  provide  nonsubmitters 
with  30-days'  notice  in  response  to 
which  registrants  can  demand  a  limited 
hearing  (which  must  be  held  within  75 
days);  the  1988  Amendments  further 
provide  that  registrants  suspended  for 
not  submitting  data  can  have  their 
registrations  "reinstated  "  upon 
submission  of  the  data.  Some 
registrants,  ironically,  have  used  these 
suspension  procedures  as  a  means  of 
obtaining  penalty-free  and  self-awarded 
extensions  of  time.  In  the  7  months 
between  August  1991  and  February 
1992.  for  example,  EPA  found  it 
necessary  to  issue  70  Notices  of  Intent 
to  Suspend  for  nonsubmittal  of  data,  yet 
in  the  majority  of  these  instances  (53) 
the  registrants  merely  submitted  their 
data  prior  to  exhausting  their  procedural 
rights  and  were  no  worse  off  for  having 
missed  their  deadlines.  To  create  an 


additional  disincentive  for  untimely 
data  submissions  it  is  necessary  to  make 
lateness  costly  to  the  registrant.  To  this 
end,  the  Conference  recommends  that 
Congress  authorize  EPA  to  impose  civil 
money  penalties  for  untimely  data. 

As  to  the  adequacy  of  data,  EPA  may 
now  have  the  theoretical  (but  untested 
in  court)  capacity  to  suspend  or  cancel 
the  registration  of  those  pesticides  for 
which  inadequate  data  have  been 
submitted.  However,  the  more  common 
response  to  inadequate  data  is  a  "data 
call-in,"  through  which  the  agency 
demands  that  studies  be  redone — a 
source  of  additional  delay  that  the 
agency  has  identified  as  significant. 
Even  with  respect  to  its  highest  priority 
pesticides,  EPA  has  in  the  recent  past 
found  50  percent  of  studies  to  be  either 
inadequate,  "upgradable"  or  otherwise 
requiring  supplementation.  Although 
the  cost  of  redoing  studies  should  . 
provide  some  incentive  for  registrants  to 
ensure  that  their  studies  meet  EPA's 
quality  criteria,  it  does  not  seem  to 
provide  a  sufficient  incentive.  In 
fairness  to  some  registrants,  there  is 
evidence  that  EPA  itself  may  be 
partially  to  blame  for  the  high  rates  of 
data  rejection.  In  1992.  an  internal 
agency  review  found  that 
misinterpretation  of  data  requirements 
and  poor  guidance  from  EPA  case 
managers  were  in  part  responsible  for 
the  inadequacy  of  data  submissionj 
Conference  therefore  recommepds  that 
EPA  promulgate  and  communicate  clear 
data  standards  and  guidance  on  the  data 
expected  from  registrants.  To  help 
prevent  the  submission  of  inadequate 
data  even  after  sufficiently  clear  agency 
guidance  has  been  given,  the  Conference 
recommends  that  Congress  authorize 
EPA  to  levy  administrative  civil  monev 
penalties  upon  registrants  submitting 
data  that  fail  to  meet  previously 
announced  standards.  This  will  not  only 
create  incentives  for  registrants  to  take 
the  extra  steps  necessary  to  ensure  the 
adequacy  of  their  submittals,  but  it  will 
also  create  incentives  for  the  agencv  to 
make  clear  its  expectations. 

Whatever  the  additional  tactical 
advantages  that  the  agency  may  gain  by 
improving  its  own  ability  to  enforce 
data  timeliness  and  adequacy,  the  shiver 
number  of  studies  and  the  innumerable 
decisions  requiring  agency  discretion 
suggest  that  more  global  incentives  are 
needed  to  ensure  that  registrants 
themselves  have  a  slake  in  timely  and 
adequate  data.  The  danger  is  thai  the 
reregistration  process  now  has  become, 
even  with  the  be.st  of  intentions,  an 
analytical  treadmill  powered  bv  the 
rhythms  of  data  call-ins.  suhsequcftt 
requests  for  data  waivers  and  time 
extensions,  submission  of  data  that  do 
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not  always  meet  EPA's  standards  for 
adequacy,  and  further  data  call-ins  that 
restart  the  sequence.  The  Conference 
believes  that  the  unique  demands  of  the 
reregistration  process  justify 
congressional  consideration  of  a 
"hammer"  provision  that  would 
legislatively  impose  an  automatic 
suspension  of  all  "List  A"  pesticides 
(those  high-priority  pesticides  to  which 
there  is  greatest  human  exposure)  for 
which  there  are  still  significant  data 
gaps  within  the  registrant's  control,  and 
of  which  the  registrant  is  aware — subject 
to  a  provision  for  a  registrant  to  petition 
for  reinstatement.  Such  a  provision 
would  not  only  provide  an  overarching 
incentive  f  r  registrants  to  favor  the 
completion  rather  than  postponement  of 
iheir  data  obligations,  but  it  would  also 
better  align  the  reregistration  process 
with  FIFRA's  central  procedural 
presumption — that,  in  the  face  of 
uncertainty,  applicants  (especially  those 
seeking  to  reregister  pesticides  with 
extensive  human  exposure)  should  bear 
the  burden  of  proof  in  establishing  that 
their  pesticides  do  not  pose 
unreasonable  risks. 

Suspension  and  Cancellation  Hearings 

Apart  from  improvements  in  the 
reregistration  process,  the  Conference 
urges  Congress  to  substitute  a  relatively 
informal  deasiomnaking  process  for  the 
fonnal  adjudicatory  hearings  that 
registrants  can  now  demand  in 
cancellation  and  suspension  matters.  In 
the  past,  f(X7nal  bearings  under  FIFRA 
have  averaged  1.000  days  to  complete. 
These  hear'^gs  can  directly  impose  on 
EPA  significant  resource  costs  and  can 
also  indirectly  discourage  the  agency 
from  aggressive  prehearing  negotiations 
with  registrants  (lest  the  registrant  "take 
EPA  to  bearing").  It  is  not  surprising 
that  EPA  has  \oa^  sought  alternatives  to 
cancellation  bearings.  For  years,  it 
sought  to  identify  problem  pesticides  for 
heightened  regulstory  attention  in  a 
"Special  Review"  process.  There  is  little 
need  for  procedural  formahty  in  these 
types  of  decisions.  At  issue  in  most 
cancell^on  and  suspen»on 
proceedings  are  scientific  data 
concerning  risks  and  benefits,  disputes 
over  which  can  generally  be  welt- 
ventilated  when  EPA  gives  registrants 
detailed  reasoiu  for  the  agency's  actions 
and  then  provides  registrants  with 
sufTicient  tune  to  file  responsive  written 
comments  and  supporting 
documentation.  For  those  cases  where 
oral  testimony  or  cross-examination  is 
justified,  the  benefits  of  more  formal 
procedures  can  be  preserved  by 
providing  registrants  an  opportunity  to 
show  cause  why  such  procedures  are 
warranted.  Accordingly,  the  Conference 


recommends  that  Congress  pattern 
cancellation  and  suspension 
proceedings  on  a  basic  notice-and- 
comment  model,  with  more  formal 
procedures  available  only  if  a  party  will 
be  demonstrably  prejudiced  by  the 
informal  procedure. 

Labeling  and  Phase-down  Procedures 

Although  the  rer^istration  process 
and  adjudicatory  hearings  are  the  most 
visible  aspects  of  pesticide  regulation  in 
need  of  procedural  improvement,  they 
are  not  the  only  places  where 
procedural  reform  is  important.  Since 
the  late  1980s,  EPA  has  in  fact  sought 
to  reduce  the  risks  of  pesticides  through 
private  negotiations  with  registrants 
over  label  changes  that  impose 
restrictions  on  use.  Such  regulatory 
action  has  the  potential  to  attain  interim 
risk-reduction  quickly  when  warranted 
by  available  data,  without  going  through 
the  cumbersome  Sf>ecial  Review  and 
cancellation  procedures,  even  when 
complete  reregistration  may  still  be 
years  away.  But  there  are  also 
disadvantages  to  relying  so  heavily  on 
private  negotiations  with  registrants — 
chief  among  them  the  lack  of 
participation  among  the  various 
interested  publics  in  crafting  label 
changes.  In  the  early  19dO's,  similar 
concern  about  privately  negotiated 
Special  Review  and  pre-Special-Review 
decisions  seriously  undermined  the 
agency's  credibility  and  slowed 
regulatory  progress.  In  1985,  EPA 
adopted  procedures  to  open  the  door  for 
information  from,  and  participation  by, 
the  public  in  those  processes.'  The 
Conference  recommends  that  EPA  adopt 
analogous  procedures  to  regularize  and 
open  the  agency's  negotiated  label 
program.  In  addition,  because  label 
changes  are  effective  in  reducing  risk 
only  if  they  are  actually  implemented  in 
the  field,  the  Conference  recommends 
procedures  to  facilitate  feedback  from 
registrants,  pesticide  users,  and  all  other 
interested  persons  on  the  effectiveness 
or  ii>effectiveness  of  the  interim  risk- 
reduction  measures  EPA  has  adopted. 
Moreover,  theCopference  recommends 
that  EPA's  Offidf  Of  Pesticide  Programs 
(OPP)  establish  regular  channels  of 
communication  with  EPA's  Office  of 
Enforcement  and  CompHance  Assurance 
to  inform  that  office  of  all  label  changes 
and  of  any  material  information 
received  by  OPP  on  noncompliance 
with  such  changes. 

The  Conference  also  urges  Congress  to 
consider  providing  EPA  with  a  new 
procedural  device  designed  to 
accommodate  a  safer  pesticides  policy: 
The  ability  by  informal  procedures  to 


order  the  phase-down  of  existing 
pesticides  when  there  are  available  for 
use  safer,  effective  pest  management 
products  or  practices.'  Empowering  the 
agency  to  develop  an  informal  phase- 
down  mechanism  would  have  several 
fjTOcedural  advantages.  First,  ordering 
the  phase  down  of  an  existing  pesticide 
on  relative  risk  grounds  will  cause  less 
stigmatization  of  an  existing  product 
than  would  a  cancellation  proceeding 
based  on  the  traditional,  more  absolutist 
"unreasonable  risk"  judgment.  Second, 
phase-down  procedures  provide  for  an 
incremental  style  of  decisionmaking  in 
which  EPA's  reasoned  judgments  about 
comparative  risk  can  be  tested  and 
reevaluated  without  making  irreversible 
decisions  about  existing  pesticides  in 
cancellation  proceedings.  Finally, 
phase-down  procedures  based  on 
relative  risk  can  reinforce  and  integrate 
EPA's  pesticide  programs  under  FIFRA 
with  other  federal  environmental 
programs. 

Recomnendatioa 

/.  Adequacy  and  Timeliness  of  Data 

A.  EPA  should  adopt,  whenever 
possible,  rules  setting  clear  standards 
for  pesticide  reregistration  data  and 
should  communicate  those  standards  to 
registrants. 

B.  Congress  should  authorize  EPA  to 
impose  administrative  civil  money 
penalties  on  registrants  for  the  failure  to 
submit  data  by  any  applicable  deadline, 
or  for  submitting  data  (even  if  timely) 
that  do  not  comply  with  the  data 
standards  adopted  by  EPA.J 

C.  Congress  should  consider  imposing 
an  automatic  suspension  of  "List  A" 
(high  priority)  pesticides  for  which 
there  still  remain,  by  a  date  to  be  set  by 
Congress,  previously  identified  and 
significant  gap>s  in  data  within  the 
registrant's  control,  and  of  which  the 
registrant  is  on  notice.  Once  suspended, 
pesticides  could  be  reinstated  through  a 
petition  process. 

n.  Informal  Procedures 

A.  Congress  should  eliminate  the 
provisions  in  FIFRA  allowing  for  formal 
adjudicatory  hearings  in  proposed 
suspension  or  cancellation  actions  and 
should  provide  iristead  an  informal 
procedure,  including  notice  in  the 


'  40  cm  P«i1  154.  Subpart  B. 


'  WUhout  takinf;  any  position  on  th«  substantia-* 
questions  invoJv«Hi  tn  (kicrmining  tb«  r«tativ« 
safety  and  effectiveness  of  pest  control  measures, 
the  Conference  notes  EPA's  interest  In  both  tbe 
present  and  prior  presidential  administrations  in 
developing  such  a  substantive  capability. 

'  Imposition  of  petuhies  should  t>e  through 
formal  adjudication.  See  Conference 
Recommendation  93-1  "Use  of  APA  Formal 
Procedures  in  Civil  Money  Penalty  Proceedings." 
58  FR  45409  (Aug.  30.  1993). 
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Federal  Register,  that  informs 
registrants  and  others  of  the  specific 
grounds  on  which  EPA  bases  its 
proposed  action  and  that  provides  a 
reasonable  opportunity  to  file  written 
comments  and  data.  Only  if  a  party  will 
be  demonstrably  prejudiced  by  the 
written  notice-and-comment  process 
should  the  agency  be  required  to  grant 
the  right  to  introduce  oral  testimony  or 
to  subpoena  and  cross-examine 
witnesses. 

B.  Congress  should  consider 
providing  EPA  the  authority  to  order  a 
phase  down  in  the  use  of  any  registered 
pesticide  through  an  informal  notice- 
and-comment  procedure  in  which  EPA 
considers  such  factors  as  the  relative 
risks  and  benefits  of  the  pesticide  at 
issue  when  compared  with  alternative 
pest  management  products  and 
practices. 

///.  Public  Participation 

A.  EPA  should  regularize  and  open 
for  broader  public  participation  its 
informal  procedures  for  achieving 
interim  risk  reduction  through  pesticide 

.  label  changes.  EPA  should  inform  the 
public,  through  a  Federal  Register 
notice,  when  it  commences  private  label 
negotiations  with  registrants.  EPA 
should  simultaneously  open  a  public 
"negotiation  docket"  into  which 
interested  persons  may  submit 
comments  they  believe  might  be 
relevant,  for  consideration  by  EPA  and 
the  registrants  during  their  negotiations. 
If,  after  negotiations  with  registrants, 
EPA  proposes  a  label  change,  it  should 
publish  a  notice  of  the  proposed  change 
in  the  Federal  Register  and  provide  the 
pubUc  an  opportunity  to  file  written 
comments.  The  notice  should  include  a 
concise,  general  statement  of  the 
proposed  label's  basis  and  purpose, 
including  a  stimmary  of  the  material 
aspects  of  the  agency's  negotiations  with 
registrants. 

B.  After  requiring  a  label  change,  EPA 
should  establish  and  publicize  the 
availability  of  a  "compliance  docket," 

'  for  any  input  about  the  effectiveness  or 
ineffectiveness  of  interim  risk-reduction 
measures.  In  addition,  EPA's  Office  of 
Pesticide  Programs  (OPP)  should 
communicate  to  EPA's  Office  of 
Enforcement  and  Compliance  Assurance 
the  adoption  by  OPP  of  label  changes 
and  any  material  information  received 
by  OPP  in  its  compliance  docket. 

STATEMENT  OF  THE  ADMINISTRATIVE 
CONFERENCE  OF  THE  UNITED  STATES 

The  following  formal  statement  was 
adopted  by  the  Assembly  of  the 
Administrative  Conference  on  December 
9. 1993: 


Statement  No.  1 6    Right  to  Consult 
With  Counsel  in  Agency  Investigations 

In  recent  years.  Congress  has  attached 
sanctions  to  an  increasingly  wide  range 
of  regulatory  violations,  causing  federal 
administrative  agencies  to  become 
involved  more  routinely  in 
investigations  that  lead  to  civil  or 
criminal  prosecution.  The 
Administrative  Conference  has 
completed  a  study  that  explores  the 
procedures  that  govern  the  relationship 
between  the  agency  and  a  person 
compelled  to  appear  before  the  agency 
in  such  investigations. 

The  Administrative  Procedure  Act  at 
section  555(b)  provides  that  "|al  person 
compelled  to  appear  in  person  before  an 
agency  or  representative  thereof  is 
entitled  to  be  accompanied,  represented, 
and  advised  by  counsel  or,  if  permitted 
by  the  agency,  by  other  qualified 
representative.  A  party  is  entitled  to, 
appear  in  person  or  by  or  with  counsel 
or  other  duly  qualified  representative  in 
an  agency  proceeding."  This  brief 
reference  to  counsel  in  the  APA  leaves 
a  number  of  questions  open.  The  Act, 
for  example,  does  not  specify  the  types 
of  actions  attorneys  may  take  in 
representing  their  clients  during  agency 
investigative  proceedings.  It  also  does 
not  indicate  precisely  which  persons 
coming  in  contact  with  an  agency  may 
invoke  the  right  to  counsel.' 

Because  the  roles  of  investigators  in 
federal  agencies,  and  the  methods  by 
which  witnesses  or  parties  appear 
before  agencies  vary  considerably,  the 
Administrative  Conference  does  not 
believe  it  can  develop  a  uniform  set  of 
recommendations  concerning  these 
procedures.  However,  the  Conference 
believes  it  would  be  valuable  to  provide 
a  statement  on  some  of  the  issues  raised 
in  such  investigations  concerning  the 
role  of  counsel  so  that  those  government 
officials  involved  can  be  made  aware  of 
the  issues  and  seek  additional  guidance 
where  warranted. 

/.  Agency  Exclusion  of  Counsel 

Although  courts  construing  the  APA's 
right-to-counsel  provision  have  held 
that  the  right  includes  the  power  to 


'  The  1941  Attorney  General's  Report  on 
Administrativa  Procedure  in  Covanunent  Agencies 
is  strangely  t«citum  on  the  subfect  of  legal 
represenution.  Sea.  Doc  No.  B.  77th  Cong..  Itt 
Sesa.  (1941).  The  report  throughout  refers  to  the 
presentations  and  contentions  of  "parties."  without 
any  indication  whether  parties  would  or  «vould  not 
have  the  benefit  of  legal  counsel.  Statements  in  both 
House  and  Senate  committee  reports  regarding  this 
provision  of  the  APA  state  simply  that  it  is 
"designed  to  confirm  and  make  effective"  the 
"statutory  and  mandatory  right"  of  interested 
persons  to  appear  personally  or  with  counsel  before 
the  agency.  Sen.  Doc.  No.  248,  79th  Cong.,  2d  Sees. 
205.  263  (1946). 


retain  counsel  of  one's  own  choosing, 
some  federal  agencies  have,  by  rule  or 
order,  reserved  the  power  to  exclude 
counsel  who  represents  a  person 
compelled  to  appear  before  an  agency 
representative  during  an  investigation. 
They  have  done  so  out  of  a  concern  that 
the  particular  attorney  may  impair  the 
effectiveness  of  the  investigation, 
especially  where  the  attorney  represents 
either  multiple  witnesses,  or  a  witness 
and  his  or  her  employer. 

Agencies  should  consider  whether,  in 
most  situations,  a  jjerson  compelled  to 
appear  in  agency  investigative 
proceedings  ought  to  have  the  discretion 
to  choose  his  or  her  own  counsel,  even 
where  counsel  represents  multiple 
witnesses  or  parties  in  the  matter.  As 
courts  have  held,  an  agency  must  have 
"concrete  evidence"  that  an 
investigation  will  be  impaired  before  it 
may  exclude  counsel. 2  Thus,  the  mere 
fact  of  multiple  representation,  an 
employment  relationship  between  the 
witness  and  some  other  party  involved 
in  the  investigation,  or  past  dealings 
between  the  agency  and  a  particular 
attorney  should  not  be  considered,  in 
and  of  themselves,  a  sufficfent  basis  for 
excluding  the  counsel  of  ajntness. 

Regardless  of  an  agency^S^sion  on 
the  above  matter,  it  has  the  ^wer  to 
exclude  coimsel  for  disruptive  ctr 
obstructionist  behavior  during  the 
proceedings,  and  to  take  action  in 
situations  where  the  attorney  is 
suspected  of  personal  involvement  in 
the  potential  violations  or  matters  under 
investigation. 

//.  Consultation  With  Auxiliary  Experts 

Because  of  the  highly  technical  nature 
of  many  regulatory  fields,  attorneys  who 
advise  witnesses  or  parties  in  some 
agency  investigations  must  consult  with 
accountants,  engineers,  economists,  or 
other  experts  in  order  to  provide 
effective  legal  assistance.  The  prevailing 
practice  among  federal  agencies  is  to 
allow  such  consultation  with  auxiliary 
personnel,  either  by  allowing  the  expert 
to  attend  the  proceedings  or  by  allowing 
the  attorney  a  reasonable  opportunity 
during  the  proceeding  to  consult  with 
the  expert  about  the  substance  of  the 
investigation.  Agencies  that  do  not 
currently  provide  this  opportunity 
should  consider  whether  to  allow 
counsel  representing  a  person 
compelled  to  appear  before  the  agency 
reasonable  access  to  auxiliary  experts, 
regardless  of  whether  the  investigation 
involves  dnl  or  criminal  sanctions. 


5  See  SEC*.  Ctopo,  533  FJd  7  P.C  Cir.  1976); 
Professional  Heactor  Opemtoi  Society  ».  NBC.  939 
F.2d  1047  (D.C  Cir.  1991). 
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m.  Informing  Persons  of  Their  Right  to 
Counsel 

Agencies  should  be  sensitive  to  the 
right  to  counsel  that  persons  compelled 
to  appear  before  it  are  granted  under  the 
APA  and  other  statutes,  and  should 
consider  when  it  is  appropriate  to 
advise  such  an  individual  of  this  right. 
Where  necessary,  agencies  should 
consider  providing  training  on  this 
subject  to  field  investigators.  In  the 
interest  of  maintaining  an  effective 
working  relationship  between  federal 
regulatory  agencies  and  regulated 
parties,  agencies  should  consider 
whether  it  is  appropriate  to  conduct  a 
compelled  investigative  proceeding  in 
the  absence  of  legal  counsel  when  it  is 
apparent  that  a  person  is  unaware  of  his 
or  her  right  to  counsel. 

(FR  Doc.  94-2225  Filed  1-31-94;  8:45  am] 

BILUNO  COOC  $110-01-W 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

National  Agriculture  Research  and 
Extension  Users  Advisory  Board  and 
Joint  Council  on  Food  and  Agricultural 
Sciences;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972 
(Public  Uw  92-463,  86  Stat.  770-776). 
as  amended,  the  Office  of  Grants  and 
Program  Systems,  Cooperative  State 
Research  Service,  announces  the 
following  meeting: 

Name:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board  and  the 
Joint  Council  on  Food  and  Agricultural 
Sciences. 

Date:  February  13-16. 1994. 

Time:  February  13-3:30  p.m.-6  p.m. 
(UAB).  February  14-8:30  a.m.-5:30  p.m. 
(UAB  k  JC).  February  15-8:30  a.m.-5:30  p.m. 
(UAB  &  JC).  February  16-8:30  a.m.-5:30  p.m. 
(UAB). 

Place:  U.S.  Department  of  Agriculture,  14th 
&  Independence  Avenue.  SW., 
Administration  Building,  room  104A, 
Washington.  DC  20250. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  t)efore  or  after  the  meeting  with 
the  contact  person  named  t)elow. 

Purpose:  To  review  FY95  proposed  budget 
for  agricultural  science  and  education 
programs  and  write  FY96  priorities  report. 

Contact  person  for  agenda  and  more 
information:  Ms.  Marshall  Tarkington, 
Executive  Director.  Science  and  Education 
Advisory  Committees;  room  316-A. 
Administration  Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250; 
Telephone  (202)  720-3684. 


Done  in  Washington,  DC,  this  21st  day  of 
January  1994. 
John  Patrick  fordan. 
Administrator. 
|FR  Doc.  94-2201  Filed  1-31-94;  8:45  ami 

BtLUNG  COOC  3410-23-N 

Federal  Grain  inspection  Service 
Designation  of  the  State  of  Alabama 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Alabama  Department  of 
Agriculture  and  Industries  (Alabama)  to 
provide  official  inspection  and  Class  X 
or  Class  Y  weighing  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 

EFFECTIVE  DATE:  March  1. 1994. 
ADDRESSES:  Neil  E.  Porter.  Director, 
Compliance  Division,  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  1, 1993,  Federal 
Register  (58  FR  46156),  FGIS  announced 
that  the  designation  of  Alabama  ends  on 
February  28, 1994,  and  asked  persons 
interested  in  providing  official  services 
within  the  specified  geographic  areas  to 
submit  an  application  for  designation. 
Applications  were  due  by  October  1, 
1993.  Alabama,  the  sole  applicant, 
applied  for  designation  in  the  entire 
area  currently  assigned  to  it. 

FGIS  requested  comments  on  the 
applicant  in  the  October  29,  1993, 
Federal  Register  (58  FR  58148). 
Comments  were  due  by  December  1, 
1993.  FGIS  received  no  comments  by 
the  deadline.  FGIS  evaluated  all 
available  information  regarding  the 
designation  criteria  in  Section  7(f)(1)(A) 
of  the  Act;  and  according  to  Section 
7(f)(1)(B),  determined  that  Alabama  is 
able  to  provide  official  services  in  the 
geographic  area  for  which  they  applied. 

Effective  March  1, 1994,  and  ending 
February  28, 1997,  Alabama  is 
designated  to  provide  official  inspection 
and  Class  X  or  Class  Y  weighing 
services  in  the  entire  State  of  Alabama, 
except  those  export  port  locations 
within  the  State. 


Interested  persons  may  obtain  official 
services  by  contacting  Alabama  at  205- 
690-6154. 

AirrHORHY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  etseq.) 

Dated:  January  26, 1994 
Neil  E.  Porter 

Director.  Compliance  Division 

IFR  Doc.  94-2126  Filed  1-31-94;  8:45  am) 

BILUNO  COOC  3410-eN-F 


Request  for  Applications  from  Persons 
Interested  in  Designation  to  Provide 
Official  Services  In  the  Geographic 
Area  Presently  Assigned  to  the 
Jamestown  (ND)  Agency 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act.  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Grain  Inspection,  Inc. 
(Jamestown),  will  end  July  31, 1994, 
according  to  the  Act,  and  FGIS  is  asking 
persons  interested  in  providing  official 
services  in  the  specified  geographic  area 
to  submit  an  applicetion  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  March  2, 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Neil  E.  Porter,  Director, 
Compliance  Division,  FGIS.  USDA. 
Room  1647  South  Building.  P.O.  Box 
96454.  Washington.  IX:  20090-6454. 
Telecopier  (FAX)  users  may  send 
applications  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Neil  E.  Porter.  If  an  application  is 
submitted  by  telecopier,  FGIS  reserves 
the  right  to  request  an  original 
application.  All  applications  will  be 
made  available  for  public  insp>ection 
during  regular  business  hours  at  this 
address  located  at  1400  Independence 
Avenue,  S.W. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
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able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Jamestown,  main 
office  located  in  Jamestovm,  North 
Dakota,  to  provide  official  inspection 
services  under  the  Act  on  August  1, 
1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  Jamestown  ends  on  July  31, 1994.  The 
geographic  area  presently  assigned  to 
Jamestown,  in  the  State  of  North  Dakota, 
pursuant  to  Section  7(f)(2)  of  the  Act, 
which  will  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Bounded  on  the  North  by  Interstate  94 
east  to  U.S.  Route  85;  U.S.  Route  85 
north  to  State  Route  200;  S^ate  Route 
200  east  to  U.S.  Route  83;  U.S.  Route  83 
southeast  to  State  Route  41;  State  Route 
41  north  to  State  Route 200;  State  Route 
200  east  to  State  Route  3;  State  Route  3 
north  to  U.S.  Route  52;  U.S.  Route  52 
southeast  to  State  Route  15;  State  Route 
15  east  to  U.S.  Route  281;  U.S.  Route 
281  south  to  Foster  County;  the  northern 
Foster  County  line;  the  northern  Griggs 
County  line  east  to  State  Route  32: 

Bounded  on  the  East  by  State  Route 
32  south  to  State  Route  45;  State  Route 
45  south  to  State  Route  200;  State  Route 
200  west  to  State  Route  1;  State  Route 
1  south  to  the  Soo  Railroad  line;  the  Soo 
Railroad  line  southeast  to  Interstate  94; 
Interstate  94  west  to  State  Route  1;  State 
Route  1  south  to  the  Oickey  County  line; 

Bounded  on  the  South  by  the 
southern  Dickey  County  line  west  to 
U.S.  Route  281;  U.S.  Route  281  north  to 
the  Lamoure  County  line;  the  southern 
Larooure  County  line;  the  southern 
Logan  County  line  west  to  State  Route 
13;  State  Route  13  west  to  U.S.  Route  83; 
U.S.  Route  83  south  to  the  Emmons 
County  line;  the  southern  Emmons 
County  line;  the  southern  Sioux  County 
line  west  State  Route  49;  State  Route  49 
north  to  State  Route  21;  State  Route  21 
west  to  the  Burlington-Northern  (BN) 
line;  the  Burlington-Northern  (BN)  line 
northwest  to  State  Route  22:  State  Route 
22  south  to  U.S.  Route  12;  U.S.  Route  12 
west-northwest  to  the  North  Dakota 
State  line;  and 

Bounded  on  the  West  by  the  western 
North  Dakota  State  line  north  to 
Interstate  94. 

The  following  locations,  outside  of 
the  above  contiguous  geographic  area, 
are  part  of  this  geographic  area 
assignment:  Farmers  Coop  Elevator, 
Fessenden,  Fanners  Union  Elevator,  and 
Manfred  Grain,  both  in  Manfred,  all  in 
Wells  County  (located  inside  Grand 
Forks  Grain  Inspection  Department. 


Inc.'s,  area);  and  Norway  Spur,  and 
Oakes  Grain,  both  in  Oakes,  Dickey 
County  (located  inside  North  Dakota 
Grain  Inspection  Service,  Inc.'s,  area). 

Exceptions  to  Jamestown's  assigned 
geographic  area  are  the  following 
locations  inside  Jamestown's  area  whidi 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency-Minot  Grain  Inspection,  Inc.: 
Benson  Quinn  Company,  Underwood; 
and  Missouri  Valley  Grain  Company. 
Washburn,  all  in  McLean  County. 

Interested  persons,  including 
Jamestown,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  August 
1, 1994,  and  ending  July  31, 1997. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in , 
determining  which  applicant  will  be 
designated. 

AUTHOfOTY:  Pub.  L  94-582.  90  Stat.  2887, 
as  amended  (7  U.S.C.  71  rt  $eq.) 

Dated:  January  26, 1994 
Neil  E.  Porter 

Director,  Compliance  Division 
IFR  Doc  94-2125  Filed  1-31-94;  8:45  am) 
BiLUNO  coof  M^o-en-r 


Reqtiest  for  Comments  on  th« 
Applicant  for  Designation  in  the 
Qeographic  Area  Currently  Assigned 
to  the  Memphis  (TN)  Agency,  and 
Announcement  that  there  were  no 
Applicants  for  the  State  of  Alaska 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  requests  comments  on 
the  applicant  for  designation  to  provide 
official  services  in  the  geographic  area 
currently  assigned  to  Memphis  Grain 
and  Hay  Association  (Memphis),  and 
announces  that  there  were  no  applicants 
for  the  geographic  area  currently 
assigned  to  the  Alaska  Department  of 
Natural  Resources.  Division  of 
Agriculture  (Alaska). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  March  2. 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Neil  E.  Porter, 
Director,  Compliance  Division,  FGIS, 


USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454.  SprintMail  users  may  respond  to 
1 A :  ATTMAIL.O:USDAJD  JV36CPDIR1. 
ATTMAIL  and  rrS2000MAIL  users 
may  respond  to  IA36CPDIR.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Neil  E.  Porter.  All 
comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address  located  at  1400  Independence 
Avenue,  S.W. 

FOR  FURTHER  MFOAMATKM  CONTACT:  Neil 

E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  1. 1993.  Federal 
Register  (58  FR  63332).  FGIS  asked 
persons  interested  in  providing  official 
services  In  the  geographic  areas 
assigned  to  Memphis  and  Alaska  to 
submit  an  application  for  designation. 
Applications  were  due  by  December  31, 
1993. 

There  were  no  applicants  for  the 
geographic  area  currently  assigned  to 
Alaska.  FGIS  does  not  plan  to  seek  other 
applicants  for  Alaska  due  to  the  low 
number  of  requests  for  official  services. 
FGIS  is  asking  for  comments  on  the 
need  for  official  services  in  Alaska. 
Persons  wishing  to  obtain  official 
services  in  Alaska  af^er  May  31. 1994. 
should  contact  FGIS'  Washington  Office 
at  206-753-9072  (FAX:  206-586-5257). 

Memphis,  the  only  applicant,  applied 
for  designation  in  the  entire  area 
currently  assigned  to  it.  FGIS  is 
publishing  this  notice  to  provide 
interested  persons  the  opportunity  to 
present  comments  concerning  Memphis 
and  to  submit  comments  on  the  need  for 
official  services  in  Alaska.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  on  the  need  for  services 
in  Alaska  and  for  support  or  objection 
to  the  designation  of  Memphis.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicant  written  notification 
of  the  decision. 

AUTMOenY:  Pub.  L  94-582.  90  Stat.  2867, 
as  ameoded  (7  U.S.C  71  et  seq.) 
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Dated:  January  26. 1994 
Neil  E.  Porter 

Director,  Compliance  Division 

[FR  Doc.  94-2127  Filed  1-31-94;  8:45  ami 

BIUJNQC006  3410-EN-r 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

[OA-015-94-4410-02:  G4-047] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

EastsMe  Ecosystem  Management 
Strategy,  Pacific  Northwest  Region 

AGENCY:  Forest  Service,  USDA;  Bureau 
of  Land  Management.  USDL 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  and  the 
Bureau  of  Land  Management  (BLM) 
propose  to  develop  and  adopt  a 
coordinated  ecosystem  management 
strategy  for  forests  and  public  lands  east 
of  the  Cascade  Mountains  in  Oregon  and 
Washington.  The  strategy  will  include 
direction  which  will  protect  and 
enhance  aquatic  ecosystems  for 
anadromous  fish  and  bull  trout 
(formerly  known  as  the  FACFISH 
strategy)  and  terrestrial  ecosystems.  It 
will  also  address  the  social  and 
economic  interactions  with  these 
biological  variables.  The  purpose  is  to 
carry  out  President  Clinton's  mandate  of 
July  1993  to  develop  a  scientifically 
sound  and  ecosystem-based  strategy  for 
management  of  these  lands.  The 
selected  alternative  will  result  in 
amendment  to  the  Forest  Service 
Regional  Guide  for  Oregon  and 
Washington  and  amendment  or  revision 
of  applicable  national  forest  land 
management  plans  and  BLM  resource 
management  plans. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  3, 1994. 
ADDRESSES:  Send  written  comments 
concerning  this  proposal  to  Jeff  D. 
Blackwood,  Project  Manager,  112  E. 
Poplar  St.,  Walla  Walla,  Washington 
99362. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Pozzuto,  EIS  Team  Leader. 
112  E.  Poplar  St.,  Walla  Walla, 
Washington  99362,  phone  (509)  522- 
4030. 

SUPPt^MENTARY  INFORMATION:  This  EIS 
will  address  all  lands  east  of  the  crest 
of  the  Cascade  Mountains  in  the  states 
of  Oregon  and  Washington  that  are 
managed  by  the  Forest  Service  or  BLM. 


The  selected  alternative  will  resuh  in 
amendment  to  the  Forest  Service 
Regional  Guide  for  Oregon  and 
Washington  and  amendment  or  revision 
to  the  Land  Management  Plans  (forest 
plans)  for  the  Colville,  Okanogan. 
Wenatchee,  Gifford  Pinchot,  and 
portions  of  the  Umatilla  National 
Forests  in  Washington;  the  Deschutes. 
Fremont.  Malheur,  Ochoco,  portions  of 
the  Umatilla,  Wallowa-Whitman,  Mt. 
Hood  and  Winema  National  Forests  and 
the  Crooked  River  National  Grassland  in 
Oregon.  The  BLM  Resource 
Management  Plans  (RMPs)  which  are 
entirely  within  the  proposed  EIS 
analysis  area  include  the  Spokane  RMP 
(Spokane  District),  baker  RMP  (Vale 
District),  and  Two  Rivers  and  John  Day 
RMPs  (Prineville  District).  In  addition, 
forested  portions  of  the  Brothers-LaPine 
RMP  (Prineville  District)  and  Three 
Rivers  RMP  (Bums  District)  will  be 
reviewed  in  the  EIS. 

The  BLM  Klamath  Falls  Resource 
Area  (Lakeview  District)  is  now 
preparing  its  RMP  and  is  expected  to 
incorporate  equivalent  ecosystem 
management  strategies  in  conjunction 
with  other  western  Oregon  BLM  and 
Forest  Service  plans.  Dep>ending  upon 
the  results  of  public  scoping  and  the 
basin-wide  assessment,  additional 
portions  of  the  BLM  managed  lands  in 
the  Lakeview  and  Vale  Districts  may  be 
included  in  the  EIS  and  lead  to  land  use 

f>lan  amendments.  At  this  time.  BLM 
ands  subject  to  potential  plan  decision 
amendments  aggregate  approximately 
1.6  million  acres  in  Oregon  and 
Washington.  Supplemental  information 
concerning  the  approved  RMPs  will  be 
available  Portly  from  the  BLM  District 
offices  noted  above  and  mailed  to  all 

ftersons  currently  on  the  District  contact 
ists. 

The  land  area  involved  in  this  EIS 
overlaps  to  some  degree  with  the  land 
area  addressed  in  the  Draft 
Supplemental  Environmental  Impact 
Statement  PSEIS)  on  Management  of 
Habitat  for  Late-Successional  and  Old- 
Growth  Forest  Related  Sp)ecies  Within 
the  Range  of  the  Northern  Spotted  Owl 
(Notice  of  Availability  published  in  the 
Federal  Register  on  July  28.  1993,  53  FR 
40444).  The  July  DSEIS  addressed  all 
lands  within  the  range  of  the  northern 
spotted  owl,  some  of  which  are  on  the 
east  side  of  the  Cascade  Crest.  It  is  these 
lands,  which  are  within  the  range  of  the 
spotted  owl  and  east  of  the  Cascade 
(>est.  that  are  within  the  scope  of  both 
this  eastside  EIS  and  the  DSEIS. 
Included  in  this  overlap  are  parts  of  the 
Winema,  Deschutes,  Mt.  Hood,  Gifford 
Pinchot.  Okanogan  and  Wenatchee 
National  Forests.  Whatever  decision  is 
made  as  a  result  of  the  SEIS  will  be 


considered  in  this  Eastside  Ecosystem 
Management  EIS. 

To  support  this  EIS.  a  basin-wide 
assessment  will  be  made  for  the  interior 
Columbia  River  Basin  (roughly 
described  as  that  portion  of  the 
Columbia  River  upstream  from 
Bonneville  Dam).  This  assessment  will 
characterize  and  assess  broad 
ecosystems,  and  describe  social, 
economic,  and  ecological  processes  and 
functions.  The  biophysical  provinces 
(those  land  areas  having  relatively 
similar  landform,  climate,  and  other 
biological  and  physical  properties  that 
lead  to  certain  potential  vegetation 
types)  within  this  broad  geographic  area 
have  been  altered  over  time  by  many 
factors  including  drought,  fire 
suppression,  livestock  grazing,  mining, 
global  climate  change,  timber  harvest 
and  management,  water  uses  for  energy 
and  irrigation,  and  urbanization.  The  ''^ 
results  of  this  assessment  will  be  used.  ^ 
in  part,  to  analyze  the  effects  of 
alternative  exosystem  management 
strategies  for  eastern  Oregon  and 
Washington,  including  effects  of 
continued  management  under  current 
forest  or  land  use  plans  (i.e.  the  no 
action  alternative). 

This  EIS  will  analyze  a  number  of 
alternatives,  one  or  more  of  which  will 
include  anticipated  interim  direction  for 
maintaining  or  restoring  anadromous 
fish  habitat.  It  is  expected  that  EISs  will 
be  initiated  in  Idaho  and  California  to 

f)rotect  and  enhance  aquatic  ecosystems 
or  anadromous  fish  and  bull  trout. 
These  EISs  will  be  done  in  a 
coordinated  manner  between  Forest 
Service  Regional  and  BLM  State  Offices. 

In  the  case  of  Alaska,  the  BLM  and  the 
Forest  Service  are  examining  the  need 
for  coordinated  direction  to  protect  and 
enhance  aquatic  ecosystems  for 
anadromous  fish.  Also,  the  Forest 
Service,  in  cooperation  with  the  State  of 
Alaska,  is  conducting  studies  and 
monitoring  existing  management 
practices  in  Alaskan  anadromous  fish 
habitats  on  the  Tongass  National  Forest 
as  directed  in  the  Fiscal  Year  1994 
Appropriations  Act. 

The  scoping  process  as  defined  in  the 
Council  of  Environmental  Quality's 
National  Environmental  Policy  Act 
(NEPA)  iitjplementing  regulations  will 
be  used  to  identify  issues  for  developing 
a  range  of  management  alternatives  that 
simultaneously  consider  sustained  long- 
term  economic,  social,  and  ecological 
values  of  the  region.  Initial  meetings  are 
planned  for  Johri  Day,  Klamath  Falls. 
Bend.  LaGrande.  Salem,  and  Lakeview 
in  Oregon,  and  Chewelah.  Okanogan. 
Seattle,  and  Walla  Walla  in  Washington. 
Specific  dates,  times  and  locations  for 
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the  meetings  will  be  announced  in  local 
newspapers  of  general  distribution. 
Alternatives  will  be  developed  by 
comparing  existing  conditions  to 
desired  future  conditions  described  by 
the  public  and  Federal  land  managers 
and  scientists.  Information  will  be  used 
from  the  basin-wide  assessment,  as  well 
as  the  "Eastside  Forest  Ecosystem 
Health  Assessment",  recommendations 
of  the  "Eastside  Forests  Scientific 
Society  Panel",  and  other  sources.  The 
selected  alternative  is  intended  to  serve 
as  a  vehicle  by  which  to  move  from 
today's  conditions  to  those  conditions 
desired  by  society,  and  to  be  capable  of 
being  ecologically  sustained,  while 
leaving  options  available  for  future 
generations.  The  strategy  will  include 
integration  of  social  values,  ecological 
capabilities,  and  economic  relationships 
including  treaty  rights  reserved  by 
various  American  Indian  Tribes  on 
ceded  lands.  The  strategy  also  will 
include  management  direction  derived 
from  analysis  of  conditions  at  the 
biophysical  province  scale  to  (1) 
respond  to  current  species  and  habitats 
of  concern  (currently  listed  or  being 
considered  for  listing  being  listed  under 
the  Endangered  Species  Act  or 
designated  as  sensitive  species  by  the 
Forest  Service  or  BLM);  (2)  assure 
viability  of  species  within  the  context  of 
desired  ecosystem  function  and 
structure;  (3)  support  the  needs  of 
dynamic  ecosystems  that  change  over 
time  and  space;  and  (4)  recognize  the 
role  that  disturbance  mechanisms  play 
in  their  evolution  and  maintenance. 
The  Forest  Service  will  be  the  lead 
agency  for  this  analysis  with  the  BLM  as 
a  cooperating  agency.  The  two  agencies 
will  consult  with  the  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  pursuant  to  the 
Endangered  Species  Act.  Other  Federal 
agencies  such  as  the  Soil  Conservation 
Service  and  the  Environmental 
Protection  Agency,  and  Tribal  and  State 
Governments  also  will  be  involved. 

The  responsible  official  for  National 
Forest  System  lands  will  be  the  Regional 
Forester.  Pacific  Northwest  Region,  P.O. 
Box  3623,  Portland.  Oregon  97208.  The 
responsible  official  for  public  lands 
administered  by  the  Bureau  of  Land 
Management  will  be  the  State  Director 
for  Oregon  and  Washington,  P.O.  Box 
2965.  Portland.  Oregon  97208. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  in  November  1994  and 
will  be  available  for  public  review  at 
that  time.  The  comment  period  on  the 
draft  EIS  will  be  90  days  from  the  date 
the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 


The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budoet 
(0MB)  ** 


^  DOC  has  submitted  to  0MB  for 

review  of  the  proposal  so  that  it  is clearance  the  following  proposal  for 

meaningful  and  alerts  an  agency  to-the_-^°^.^V°"  of  information  under  the 

reviewer's  position  and  contentions.  ^/°u!\°l]\°n^l  ^^P^^°J^  Reduction 

--     •  Act  (44  U.S.C.  chapter  35) 


Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  CityofAngoon  v.  Model,  803 
F.2d  1016. 1022  {9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  isvery 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  90-day  comment  period  on  the 
draft  EIS  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

It  is  expected  that  the  final  EIS  will 
be  filed  with  the  Environmental 
Protection  Agency  approximately  6 
months  after  the  draft  EIS  is  published. 
There  will  be  two  records  of  decisions 
issued;  one  for  National  Forest  System 
Lands  and  one  for  BLM  public  lands  in 
Oregon  and  Washington.  The  decision 
for  National  Forest  System  Lands  will 
be  subject  to  Forest  Service  appeal 
regulations  (36  CFR  part  217). 

Dated:  January  21, 1994. 
John  E.  Lowe. 
Begional  Forester. 

Dated:  January  21. 1994. 
D.  Dean  Bibles, 
State  Director 
IFR  Doc.  94-2050  Filed  1-31-94;  8:45  ami 

BILUNO  COOe  3410-11-M 


Agency:  International  Trade 
Administration. 

Title:  Application  for  an  Export  Trade 
Certificate  of  Review. 

Form  numbers:  Agency— IT A-4093P 
OMB— 0625-0125. 

Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  15  respondents;  480  reporting 
hours. 

Average  hours  per  response:  32  hours. 
Needs  and  uses:  The  Export  Trading 
Company  Act  of  1982  required  the 
Department  of  Commerce  to  establish  a 
program  to  evaluate  applications  for 
Export  Trade  Certificates  of  Review,  and 
with  concurrence  of  the  Department  of 
•Justice,  issue  such  certificates  in 
appropriate  cases.  The  information 
contained  in  the  application  is  used  by 
both  Departments  in  determining 
whether  or  not  to  approve  an 
application  and  issue  an  Export  Trade 
Certificate  of  Review.  A  certificate 
provides  its  holder  and  members  named 
in  the  certificate  with  immunity  ft-om 
government  actions  under  state  and 
Federal  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate.  It 
also  provides  disincentives  for  frivolous 
private  suits  and  limits  liability  in 
private  actions  to  actual  damages,  when 
the  challenged  activities  are  covered  by 
an  Export  Trade  Certificate  of  Review  ' 
and  undertaken  in  conformity  with  its 
terms  and  conditions.  Title  IH  was 
enacted  to  reduce  uncertainty  regarding 
application  of  U.S.  antitrust  laws  to 
export  activities — especially  those 
involving  joint  action  by  domestic 
competitors.  This  antitrust  uncertainty 
was  cited  as  one  of  the  major 
impediments  to  increased  U.S.  exports. 

Affected  public:  State  or  local 
governments,  businesses  or  other  for 
profit;  small  businesses  or 
organizations;  non-profit  organizations 
(especially  trade  associations) 
Frequency:  On  Occasion. 
Ifespondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  officer:  Gary  Waxman, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  482- 
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3271.  Department  of  Commerce,  room 
5327,  14th  and  Constitution  Avenue, 
NW..  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  0MB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  January  26. 1994 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc  94-2254  Filed  1-31-94;  8:45  ami 
BILUNG  CODE  3S10-CW-M 

^ -' 

International  Trade  Administration 

[C-549-8031  jp   A 

Malleable  Iron  Pipe  l^rttings  From    — ' 
Thailand;  Intent  To  Revoke 
Countervailing  Duty  Order  . 

AGENCY:  Intematipnal  Trade 
Administration/lniport  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Conmierce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervaiQng  duty  order  on 
malleable  iron  pipe  fittings  from 
Thailand.  Domestic  interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  not 
later  than  30  days  from  the  publication 
date  of  this  notice. 
EFFECTTVE  DATE:  February  1, 1994. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Judy 
Komfeld  or  Brian  Albright,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone: 
(202)482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background ,  ^^^?; 

On  February  10, 1989.  the  Department 
of  Commerce  (the  Department) 
published  a  countervailing  duty  order 
on  malleable  iron  pipe  fittings  bom 
Thailand  (54  FR  6439).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this 
countervailing  duty  order  for  at  least 
four  consecutive  armual  anniversary 
months.  

In  accordance  with  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 


last  day  of  the  fifth  armiversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  To  Object 

Not  later  than  30  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  in 
§  355.2(i)(3).  (i)(4).  (i)(5).  and  (i)(6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
reqiiest  administrative  review),  or  if  no 
domestic  interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
OrR  355.25(d)(4)(i). 

Dated:  January  26, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-2239  Filed  1-31-94;  8:45  ami 

8ILUNO  dOOC  351»-OS-P 

[C-475-812] 

Preliminary  Affirmative  Countervailing 
Duty  Determination:  Grain-Oriented 
Electrical  Steel  From  Italy 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annika  L.  O'Hara  or  David  R.  Boyland, 
Office  of  Countervailing  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  3099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482^198  and  (202)  482-0588, 
respectively. 

PRELIMINARY  DETERMINATION:  The 
Department  preliminarily  determines 
that  benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Italy  of  grain-oriented  electrical  steel. 
For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 


Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (58  FR 
49018.  September  21,  1993).  the 
following  events  have  occurred. 

On  September  20, 1993,  we  issued  a 
questionnaire  to  the  European 
Community  ("EC")  in  Washington,  DC, 
concerning  petitioners'  allegations.  On 
October  21, 1993,  we  received  a 
response  from  the  EC.  We  issued 
deficiency  questionnaires  to  the  EC  on 
November  1, 1993,  and  January  10, 
1994,  and  we  received  responses  on 
November  19,  1993,  and  January  18, 
1994. 

On  September  23, 1993,  we  issued  a 
questionnaire  to  the  Government  of  Italy 
("GOI")  in  Washington,  DC,  concerning 
petitioners'  allegations.  The  GOI 
indicated  on  September  30, 1993  that 
ILVA  S.p.A.  ("ILVA")  was  the  only 
company  in  Italy  producing  and 
exporting  grain-oriented  electrical  steel 
to  the  United  States.  On  October  7, 
1993,  petitioners  requested  that  the 
Department  reconsider  its  decision  not 
to  include  in  its  investigation  six 
subsidy  programs  alleged  in  the 
petition.  On  October  29, 1993,  the 
Department  decided  to  include  two  of 
these  alleged  programs.  We  issued  a 
questionnaire  to  the  GOI  regarding  these 
two  programs  on  October  29, 1993. 

On  November  3, 1993,  we  postponed 
the  preliminary  determination  to 
January  24, 1994  (58  FR  59990, 
November  12,  1993).  On  November  4, 
1993,  we  published  in  the  Federal 
Register  a  notice  revising  the  scop>e  of 
this  investigation  (58  FR  58838). 

On  November  8  and  12, 1993,  we 
received  questionnaire  responses  from 
the  GOI  and  ILVA.  We  issued  deficiency 
questionnaires  to  these  parties  on 
November  24  and  December  2, 1993, 
and  on  January  10, 1994.  We  received 
responses  on  December  15,  20,  and  23, 
1993,  and  on  January  18  and  21. 1994. 
We  also  received  certain  factual 
information  requested  by  the 
Department  from  ILVA  on  January  12, 
1994. 

Scope  of  Investigation 

This  investigation  concerns  the 
following  class  or  kind  of  merchandise: 
Grain-oriented  electrical  steel 
("electrical  steel")  from  Italy. 

The  product  covered  by  this 
investigation  is  grain-oriented  silicon 
electrical  steel,  which  is  a  flat-rolled 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  cart)on,  not  more 
than  1.0  percent  of  aluminum,  and  no 
other  element  in  an  amount  that  would 
give  the  steel  the  characteristics  of 
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another  alloy  steel,  of  a  thickness  of  no 
more  than  0.560  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 
are  of  a  width  measuring  at  least  10 
times  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  ("HTS")  under  item  numbers 
7225.10.0030.  7225.30.7000, 
7225.40.7000.  7225.50.8000, 
7225.90.0000,  7226.10.1030, 
7226.10.5015,  7226.10.5065, 
7226.91.7000.  7226.91.8000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050.7226.99.0000.  .    » 

7228.30.8050.  7228.60.6000,  and 
7229.90.1000. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Injury  Test 

Because  Italy  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  electrical  steel  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  October 
12,  1993,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  from  Italy  of  the 
subject  merchandise  (58  FR  54168. 
October  20, 1993). 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Allegheny  Ludlum  Corp.; 
Armco.  Inc.;  United  Steel  workers  of 
America;  Butler  Armco  Independent 
Union;  and  Zanesville  Armco 
Independent  Union. 

Corporate  History  of  Respondent  ILVA 

Prior  to  1987,  electrical  steel  in  Italy 
was  produced  by  Temi  S.p.A.,  a  main 
operating  company  of  Finsider.  Finsider 
was  a  government-owned  holding 
company  which  controlled  all  state- 
owned  steel  companies  in  Italy.  In  a 
restructuring  of  the  Italian  steel  industr>' 
in  1982,  Temi  S.p.A.  took  over  two 
companies.  Lovere  Sidermeccanica 
S.p.A.  ("Lovere")  and  Attivita 
Industriah  Triestine  S.p.A.  ("Trieste"), 
from  Italsider,  another  Finsider-ovmed 
steel  producer.  Italsider  has  previously 
been  found  to  be  the  recipient  of 
countervailable  subsidies  (see  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Italy  ("Certain  Steel")  (58  FR 
37327.  July  9. 1993). 

As  part  of  a  subsequent  restructuring 
in  1987.  Temi  S.p.A.  transferred  its 


assets  to  a  new  company,  Temi  Acciai 
Speciali  ("TAS")  which  thereafter  held 
all  the  assets  for  electrical  steel 
production  in  Italy.  Lovere  and  Trieste 
ended  up  being  wholly-owned 
subsidiaries  of  TAS.  In  1988,  another 
restructuring  took  place  in  which 
Finsider  and  its  main  operating 
companies  (TAS,  Italsider,  and  Nuova 
Deltasider)  entered  into  liquidation  and 
a  new  company,  ILVA  S.p.A.  ("ILVA"), 
was  formed.  ILVA  took  over  some  of  the 
assets  and  liabilities  of  the  liquidating 
companies.  With  respect  to  TAS.  part  of 
its  liabilities  and  all  of  its  viable  assets, 
including  all  the  assets  associated  with 
the  production  of  electrical  steel,  were 
transferred  to  ILVA  on  December  31, 
1988.  ILVA  itself  became  operational  on 
January  1. 1989.  Part  of  TAS*  remaining 
assets  and  liabilities  were  transferred  to 
ILVA  on  April  1, 1990.  After  that  date, 
TAS  no  longer  had  any  manufacturing 
activities. 

ILVA  currently  consists  of  several 
operating  divisions,  one  of  which  is  a 
Temi  division  which  manufactures  the 
subject  merchandise.  In  addition,  ILVA 
is  the  majority  owner  of  a  large  number 
of  separately  incorporated  subsidiaries. 
The  subsidiaries  produce  various  types 
of  steel  products  and  also  include 
service  centers,  trading  companies,  an 
electric  power  company,  etc.  ILVA  and 
its  subsidiaries  together  constitute  the 
ILVA  Group.  The  ILVA  Group  is  owned 
by  the  Instituto  per  la  Ricostruzlone 
Industriale  ("IRI"),  a  holding  company 
wholly-owned  by  the  GOI. 

For  purposes  of  this  investigation,  we 
have  calculated  the  amount  of  subsidies 
bestowed  on  the  subject  merchandise  by 
cumulating  benefits  provided  to  Temi, 
TAS  and  ILVA  from  1978  through  1992. 

Spin-ofiis 

ILVA's  responses  show  that  between 
1990  and  1992,  the  company  sold 
"productive  units."  as  defined  in  the 
General  Issues  Appendix,  to  private 
buyers.  (See  General  Issues  Appendix  to 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  ("General  Issues 
Appendix")  (58  FR  37217,  37265-8,  July 
9,  1993)).  Using  the  pass-through 
methodology  described  in  the  General 
Issues  Appendix,  we  have  calculated 
the  proportion  of  subsidies  received  by 
ILVA  that  "left"  the  company  as  a  result 
of  the  sales  oflhese  productive  units. 

ILVA  has  also  stated  that  TAS  sold 
Lovere  and  Trieste  to  private  buyers 
before  the  1988  restmcturing  of  Finsider 
into  ILVA.  However,  we  have  not  done 
pass-through  calculations  for  these  two 
spun-off  units.  With  respect  to  Trieste, 
TAS's  1989  Annual  Report  indicates 
that  the  entire  capital  stock  of  Trieste 


was  transferred  to  ILVA  in  1989. 
Therefore,  the  alleged  sale  to  a  private 
buyer  does  not  seem  to  have  taken 
place.  Regarding  Lovere,  TAS  sold  this 
company  to  Fin.Lo  S.p.A.  in  1990, 
according  to  TAS's  1990  Annual  Report. 
However,  ILVA  has  failed  to  provide  the 
information  requested  by  the 
Department  in  order  to  conduct  its  pass- 
through  analysis. 

Equityworthiness  and  Creditworthiness 

Petitioners  have  alleged  that  Temi, 
TAS  and  ILVA  were  unequityworthy  in 
each  year  they  received  equity  infusions 
from  the  GOI  and  that  the  equity 
infusions  were,  therefore,  inconsistent 
with  commercial  considerations. 
Petitioners  have  also  alleged  that  Temi 
and  ILVA  were  uncreditworthy  in  every 
year  between  1978  and  1992. 

With  respect  to  our  analysis  of  the 
companies'  equityworthiness,  we  noted 
that  the  companies  have  sustained 
losses  from  1976  onward.  ILVA  had  a 
brief  period  of  operating  profits  for  1989 
through  1991,  but  its  retum  on  equity 
during  this  period  declined  until  there 
was  a  negative  retum.  No  evidence  of 
equity  investment  by  private  investors 
during  the  period  in  question  was 
provided  in  the  responses.  Terni  and 
ILVA's  debt  to  equity  ratios  were 
relatively  high;  read  in  conjunction  with 
other  financial  indicators,  such  as 
negative  rates  of  retum  on  equity  and 
sales  plus  net  losses  for  numerous  years, 
the  companies'  financial  performance 
appears  to  be  weak.  Based  on  our 
anajysis  of  the  responses,  the 
Department  preliminarily  finds  that 
Temi,  TAS  and  ILVA  were 
unequityworthy  from  1978  through 
1992,  except  in  1979, 1983,  1988.  and 
1989  when  no  equity  infusions  were 
received.  See  also  January  13,  1994 
Memorandum  to  Director  of 
Accounting.  ' 

After  examining  Temi  and  ILVAs 
current,  quick,  times  interest  eamed  and 
debt  to  equity,  the  Department  also 
preliminarily  determines  that  Temi, 
TAS  and  ILVA  were  uncreditworthy 
from  1978  through  1992.  For  example, 
the  companies'  times  interest  eamed 
ratios  were  anemic  for  approximately  IB 
years,  indicating  a  weak  long-term 
solvency.  Furthermore,  the  debt  to 
equity  ratio  for  both  Terni  and  ILVA 
were  relatively  high.  See  also  January 
13,  1994  Memorandum  to  Director  of 
Accounting. 

For  uncreditworthy  companies, 
§  355.44(b)(6)(iv)  of  the  Department's 
Proposed  Regulations  (Counter\'ai!ing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366,  May  31,  1989)  directs  us  to 
use,  as  the  benchmark  interest  rate,  the 


4684 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday,  February  1.  1994  /  Notices 


highest  long-term  interest  rate  plus  an 
amount  equal  to  12  percent  of  the  prime 
rate.  However,  because  the  highest  long- 
term  interest  rate  is  not  available,  we 
have  used  the  reference  rate  provided  by 
the  Bank  of  Italy.  We  then  added  to  this 
rate  an  amount  equal  to  12  percent  of 
the  Italian  prime  rate.  We  have  used  the 
resulting  interest  rate  for  each 
appropriate  year  as  the  benchmark  for 
our  long-term  loan  calculations,  and  as 
the  discount  rate  for  allocating  over  time 
the  benefit  from  equity  infusions  and 
non-recurring  grants. 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
'  determination,  the  period  for  which  we 
are  measuring  subsidies  (the  POI)  is 
calendar  year  1992. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  the  benefit  attributable  to  the 
POI  for  each  countervailable  program, 
using  the  methodologies  described  in 
each  program  section  below.  For  those 
subsidies  received  by  ILVA  that  were 
allocated  over  time,  we  then  performed 
the  pass-through  analysis  discussed  in 
the  General  Issues  Appendix  at  37269. 
For  each  program,  we  then  divided  the 
benefit  attributable  to  ILVA  by  a 
denominator  which  represented  the 
sales  of  ILVA  S.p~A.  or  the  sales  of  the 
Temi  division  of  ILVA.  depending  on 
which  company  received  the  benefit. 
(The  program  sections  below  indicate 
which  denominator  has  been  used  for 
each  program.)  Next,  we  added  the 
benefits  for  all  programs,  including  the 
benefits  for  programs  which  were  not 
allocated  over  time,  to  arrive  at  ILVA's 
total  subsidy  rate.  Because  ILVA  is  the 
only  respondent  company  in  this 
investigation,  this  rate  equals  the 
country-wide  rate. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  ehgibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

Based  upon  our  analysis  of  the 
p>etition  and  the  responses  to  our 

3uestionnaires,  we  preliminarily 
etermine  the  following: 


1.  Programs  Preliminarily  Determined  To 
Be  Countervailable 

1.  Equity  Infusions 

a.  New  Equity  Capital.  The  GOI. 
through  the  IRl,  provided  new  equity 
capital  to  Temi,  TAS.  or  ILVA  in  every 
year  fi-om  1978  through  1991,  except  in 
1979. 1983, 1988,  and  1989.  Because  the 
GOI  provided  no  information  with 
respect  to  specificity,  we  are  assuming 
as  the  best  information  available 
("BIA"),  that  these  equity  investments 
were  provided  specifically  to  the  steel 
industry.  (See  also  Certain  Steel.) 

As  discussed  above,  we  have 
preliminarily  determined  that  Temi, 
TAS,  and  ILVA  were  unequityworthy  in 
each  year  they  received  new  equity 
capital.  Therefore,  these  provisions  of 
equity  were  inconsistent  with 
commercial  considerations  and 
countervailable. 

To  calculate  the  benefit  for  the  POI, 
we  treated  each  of  the  equity  amounts 
as  a  grant  and  allocated  the  benefits  over 
a  15-year  period.  (Our  treatment  of 
equity  as  grants  and  our  choice  of 
allocation  period  is  discussed  in  the 
General  Issues  Appendix,  at  37239  and 
37225,  respectively.) 

For  equity  infusions  provided  to  Terni 
or  TAS,  we  have  divided  the  benefit 
allocated  to  the  POI  by  the  sales  of  the 
Temi  division  of  ILVA.  We  chose  this 
sales  denominator  because  this  division 
of  ILVA  most  closely  resembles  the 
former  companies,  Temi  and  TAS.  For 
equity  infusions  into  ILVA,  we  used 
ILVA  S.p.A.'s  sales  as  our  denominator, 
as  benefits  firom  these  investments  are 
not  tied  to  any  division  of  ILVA.  On  this 
basis,  we  find  the  estimated  net  subsidy 
from  equity  infusions  into  Temi,  TAS. 
and  ILVA,  to  be  9.66  percent  ad  valorem 
for  all  Manufacturers,  producers,  and 
exporters  in  Italy  of  the  subject 
merchandise. 

b.  Restructuring  ofFinsider  into  E,VA. 
As  discussed  above  under  the 
"Corporate  History"  section  of  this 
notice,  the  GOI  liquidated  Finsider  and 
its  main  op)erating  companies  in  1988 
and  assembled  the  group's  most 
productive  assets  into  a  new  op>erating 
company,  ILVA  S.p.A.  At  the  same  time, 
the  Finsider  Group  had  total  liabilities 
of  10.6  trillion  hre.  ILVA  assumed  4.3 
trillion  lire  of  this  debt  and  the 
remaining  6.3  billion  was  assumed  by 
nU.  In  1990,  additional  assets  and 
liabilities  of  TAS  went  to  ILVA. 

In  Certain  Steel,  we  determined  that 
the  Finsider  assets  transferred  to  ILVA 
were  an  equity  infusion  into  ILVA  and 
that  the  portion  of  the  debt  assumed  by 
IRI  represented  a  debt  forgiveness  to 
ILVA.  Based  on  those  findings  in 
Certain  Steel,  petitioners  in  this 


proceeding  have  alleged  that  the  1988 
equity  infusion  that  created  ILVA  and 
the.  1988  debt  forgiveness  constitute 
subsidies  to  electrical  steel. 
Additionally,  petitioners  have  alleged 
that:  (1)  A  1988  forgiveness  of  TAS's 
debt  by  Finsider  and  (2)  various  other 
forms  of  assistance  provided  after  1988 
to  TAS,  confer  subsidies  on  the  subject 
merchandise. 

We  have  reconsidered  the 
Department's  analysis  in  Certain  Steel. 
We  note  that  the  Ciepartment  applied 
BIA  in  the  final  determination  in  that 
case  because  we  did  not  verify  ILVA's 
data.  Much  of  the  BIA  was  taken  from 
the  p>etition. 

Based  on  our  review  of  the 
information  presented  in  this 
investigation,  we  have  preliminarily 
concluded  that  the  analysis  used  in 
Certain  Steel  was  inconsistent  with  the 
restructuring  methodology  described  in 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  ("Certain  Steel  from 
Austria")  (58  FR  37217,  July  9. 1993). 
Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Spain  ("Certain  Steel  from  Spain") 
(58  FR  37374.  July  9. 1993)  and  the 
General  Issues  Appendix.  In  the 
Austrian  case,  the  Department  examined 
a  government-owned  operating 
company  ("VAAG")  which  was  split  up 
into  numerous  operating  companies.  In 
order  to  effect  this  split-up,  the  assets 
and  liabilities  of  the  original  company 
were  divided  among  the  new  operating 
companies. 

The  Department  ruled  in  Certain  Steel 
from  Austria,  that  this  "equity  infusion" 
creating  the  new  operating  companies 
"was  merely  a  redistribution  of  existing 
assets"  which,  in  and  of  itself,  did  not 
give  rise  to  any  benefits  (at  37222). 
Instead,  the  benefit  that  arose  through 
the  restructuring  of  VAAG  was  the  fact 
that  losses  that  had  been  incurred  by  the 
original  company  were  not  distributed 
to  the  new  operating  companies. 
Because  it  did  not  receive  a  portion  of 
those  losses,  the  Department  determined 
that  the  operating  company  under 
investigation  effectively  received  a  grant 
in  the  amount  of  the  losses  that  should 
have  been  distributed  to  it. 

Similarly,  in  Certain  Steel  from  Spain, 
a  cold  rolling  mill  was  transferred  from 
one  government-owned  company  to 
another  (at  37379).  We  did  not  treat  the 
redistributed  capital  as  an  equity 
infusion  into  the  recipient  company. 
Instead,  prior  subsidies  allocable  to  the 
cold  rolling  mill  were  allocated  to  its 
new  owner. 

We  believe  that  the  restructuring  of 
Finsider  into  ILVA  is  analogous  to  the 
situations  in  Austrian  and  Spanish  steel 
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cases.  The  assets  and  a  portion  of  the 
liabilities  that  resided  in  the 
government-owned  Temi/TAS  were 
merely  redistributed  to  ILVA.  These 
assets  brought  subsidies  with  them,  i.e.. 
the  subsidies  previously  received  by 
Temi/TAS  and  described  elsewhere  in 
this  notice,  but  the  movement  of  assets 
from  Temi  and  the  other  former 
Finsider  companies  such  as  Italsider 
into  ILVA  does  not  constitute  a 
counterva liable  equity  infusion. 

This  does  not  mean,  however,  that  no 
new  benefits  were  received  by  ILVA 
through  the  1988  restructuring  and  the 
subsequent  transfer  of  a.<>sets  and 
liabilities  in  1990.  In  Certain  Steel  from 
Austria,  a  benefit  arose  because 
accumulated  losses  were  not  distributed 
along  with  assets  and  liabilities.  In  the 
case  of  the  Finsider  restructuring,  and 
more  specifically  the  transfer  of  assets 
from  Temi/TAS  to  ILVA,  ILVA  received 
its  Temi  division  with  assets  in  excess 
of  liabilities.  This  was  despite  the  fact 
that  prior  to  the  transfer  Temi/TASs 
liabilities  exceeded  its  assets.  Thus,  as 
part  of  the  transfer  process.  Temi/TAS's 
balance  sheet  was  effectively  rewritten 
so  as  to  change  its  equity  fitjm  negative 
99,885,535,826  lire  to  positive 
317,836,000,000. 

It  is  not  clear  from  the  information 
provided  in  the  petition  or  the 
responses  exactly  how  this  change  was 
effected.  As  noted  above,  there  was 
forgiveness  of  Temi/TAS  and  Finsider 
debt  in  1988.  Also,  petitioners  have 
alleged  various  forms  of  assistance  to 
Temi/TAS  since  1988.  We  believe  that 
the  debt  forgiveness  and,  perhaps,  some 
of  the  further  assistance  alleged  by 
petitioners  may  have  been  the  tools 
used  by  the  GOI  to  rewrrite  Temi's 
balance  sheet.  However,  rather  than 
focus  on  these  individual  pieces  of 
assistance,  we  have  relied  on  a 
roirrperison  of  what  Temi  looked  like 
before  the  restructuring  and  what  it 
looked  like  after  the  restructuring.  We 
believe  this  is  the  most  reasonable 
approach  given  the  complicated  nature 
and  extensive  number  of  transactions 
surrounding  the  transfer.  At  verification, 
we  will  seek  to  clarify  the  events  that 
made  up  the  restructuring.  We  will 
continue  to  examine  our  approach  to 
this  issue  throughout  the  remainder  of 
the  investigation  and  will  take  into 
consideration  comments  submitted  by 
interested  parties  for  purposes  of  our 
final  determination.  Given  the 
complexity  of  this  situation,  we  invite 
particular  comment  focused  on  this 
issue. 

Based  on  the  analysis  described 
above,  we  are  treating  as  a  grant  the 
difference  between  Temi/TAS's  equity 
position  before  and  after  the 


restructuring.  Because  the  transfer  of 
assets  and  liabilities  from  Temi/TAS  to 
ILVA  took  place  in  two  parts,  first  in 
1988  and  then  in  1990,  we  have  divided 
the  total  amount  of  the  grant  between 
these  two  years.  In  1988. 60  percent  of 
TAS's  assets  were  transferred. 
Therefore,  we  have  treated  60  percent  of 
the  grant  amount  as  having  been 
received  in  that  year.  The  remainder 
was  treated  as  a  grant  received  in  1990. 
The  benefit  allocated  to  the  POI  was 
divided  by  the  Temi  division's  sales  in 
the  POI. 

It  may  be  argued  that  the  amount  we 
have  countervailed  overstates  the 
benefit  to  production  of  electrical  steel 
because  a  portion  of  the  assets  that 
existed  in  Temi/TAS  prior  to  the 
restructuring  continues  to  reside  in 
Temi/TAS  in  liquidation.  Despite  this, 
the  Department  treated  the  entire  benefit 
arising  from  the  rewriting  of  Temi/ 
TAS's  balance  sheet  as  a  subsidy  to  the 
Temi  division  of  ILVA.  On  the  other 
hand,  it  may  be  argued  that  the- 
production  of  electrical  steel  benefits 
from  alleged  subsidies  received  by 
Temi/TAS  after  the  final  transfer  of 
assets  in  1990. 

We  preliminarily  disagree  with  both 
of  these  arguments.  The  effect  of  the 
1988  and  1990  transfers  was  to  move  the 
production  activities  of  Terni/TAS  to 
ILVA.  As  best  we  can  follow.  TAS 
remained  to  close  down  non-productive 
facilities  and  to  carry  on  financial 
operations  connected  with  its 
liquidation.  Consistent  with  the  position 
articulated  most  recently  by  the 
Department  in  the  General  Issues 
Appendix,  at  37269,  subsidies  do  not 
remain  with  closed  down  operations. 
Therefore,  it  is  proper  to  assign  all 
benefits  from  the  restmcturing  to  the 
ongoing  production  operations  now 
located  in  ILVA.  Similarly,  because  the 
entire  production  operations  have 
transferred  to  ILVA  and  because  we 
believe  we  have  captured  the  full 
amount  of  the  assistance  needed  to 
effect  that  transfer,  any  alleged  subsidies 
to  what  remained  in  TAS  do  not  provide 
any  benefit  to  the  subject  merchandise. 

Based  on  the  information  provided 
above,  we  preliminarily  find  the 
estimated  net  subsidy  froiirthe 
restructuring  of  Finsider  talLVA  to  be 
5.70  percent  ad  valorem  for  all 
manufacturers,  producers  and  exporters 
in  Italy  of  the  subject  merchandise. 

c.  the  1987  Restructuring.  As  part  of 
a  1987  restmcturing,  Temi  conferred  its 
assets  to  TAS.  For  the  reasons  discussed 
under  the  "Restructuring  of  Finsider 
into  ILVA"  section  above,  we  have 
preliminarily  determined  not  to  treat  the 
transfer  of  assets  as  an  equity  infusion 
info  TAS.  However,  we  have  treated  as 


an  equity  infusion  capital  received  by 
TAS  in  1987  that  was  not  associated 
with  the  asset  transfer.  The  estimated 
net  subsidy  frx)m  this  infusion  is 
included  in  the  equity  calculation  above 
(see  section  a).  Also,  the  subsidies 
received  by  Temi  prior  to  the  1987 
transfer  are  being  allocated  in  full  to 
TAS  and,  from  1988,  to  ILVA. 

d.  The  Transfer  of  Lovere  and  Trieste 
to  Temi  in  J  982.  As  discussed  in  the 
"Corporate  History"  section  of  this 
notice,  Lovere  and  Trieste  were 
transferred  from  Italsider  to  Temi  as 
part  of  a  1982  restructuring.  Petitioners 
included  the  value  of  the  transferred 
assets  as  part  of  their  equity  allegation 
for  1982. 

We  have  preliminarily  determined 
that  this  transaction  is  more  correctly 
characterized  as  an  internal  corporate 
restructuring  that  warrants  a 
reallocation  of  subsidies  among 
govemment-owned  units.  When 
Italsider  received  untied  subsidies  (e.g.. 
equity  infusions),  those  subsidies 
benefitted  ail  of  Italsider's  operations, 
including  Lovere  and  Trieste.  The 
transfer  of  these  two  industrial  plants  to 
Temi  did  nothing  to  alter  those 
subsidies.  (See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom  58  FR  12534,  January  27. 1993 
("Leaded  Bar")).  Therefore,  consistent 
with  our  restmcturing  methodology, 
when  Lovere  and  Trieste  "traveled"  to 
Temi.  they  brought  with  them  a  portion 
of  the  subsidies  which  had  been 
provided  to  Italsider. 

As  stated  in  the  General  Issues 
Appendix  at  37266.  the  Department 
does  not  consider  internal  corporate 
rcstmcturings  that  transfer  or  shuffle 
assets  among  related  parties  to 
constitute  a  "sale"  for  purposes  of  its 
pass-through  analysis.  However,  when 
assets  are  transferred  intemally,  the 
Department  .still  needs  to  allocate 
subsidies. 

We  do  not  have  sufficient  information 
on  the  current  record  as  to  the  total 
amount  of  untied  benefits  received  by 
Italsider  prior  to  the  transfer  of  Lovere 
and  Trieste.  ILVA  has,  however, 
provided  the  amount  of  equity  infusions 
received  by  Italsider  from  1978  (the 
beginning  of  our  allocation  period) 
through  1982.  Therefore,  for  purposes 
for  the  preliminary  determination,  we 
have  calculated  the  amount  of  subsidies 
that  travelled  with  Lovere  and  Trieste 
from  Italsider  to  Terni  based  on  the 
equity  infusions  provided  to  Italsider. 

We  determined  the  amount  of 
Italsider's  subsidies  attributable  to 
Lovere  and  Trieste  by  calculating  the 
percentage  of  assets  these  two 
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companies  represented  of  the  total 
Italsider  assets.  We  applied  this 
percentage  to  Italsider's  subsidy  amount 
to  calculate  the  portion  of  ben^jt  Lovere 
and  Trieste  carried  with  them  to  Temi. 
This  benefit  for  the  POI  was  divided  by 
the  total  sales  of  the  Temi  division  of 
ILVA.  On  this  basis,  we  find  the 
estimated  net  subsidy  from  the  transfer 
of  Lovere  and  Trieste  to  Temi  to  be  .49 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

2.  Interest-Free  Loan  to  ILVA 

Based  on  ILVA's  1992  Annual  Report, 
petitioners  have  alleged  that  the 
company  received  a  300  billion  lire 
equity  infusion  in  that  year.  According 
to  ILVA,  this  amount  does  not  represent 
an  equity  infusion  but  rather  a  loan. 

Because  the  GOI  has  provided  no 
information  with  respect  to  specificity, 
we  are  assuming  as  BIA.  that  this  loan 
was  provided  specifically  to  ILVA.  ILVA 
has  provided  no  interest  rate,  repayment 
schedule,  or  other  terms  for  the  loan. 
Therefore,  we  have  assumed  that  this 
was  an  interest-free  loan.  To  determine 
the  benefit,  we  first  calculated  the 
interest  that  would  have  been  paid 
during  the  POI  on  a  300  billion  lire  loan 
at  the  benchmark  interest  rate.  We  then 
divided  this  amount  by  ILVA  S.p.A's 
sales  iii  the  POI.  On  this  basis,  we 
determine  the  estimated  net  subsidy 
from  this  program  to  be  .65  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Italy  of  the 
subject  merchandise. 

3.  Law  675/77  Preferential  Financing 

a.  General  Description  of  Law  675/77. 
Law  675/77  was  enacted  to  bring  about 
restmcturing  and  reconversion  in  the 
following  industrial  sectors;  (1) 
Electronic  technology;  (2)  the 
manufacturing  industry;  (3)  the  agro- 
food  industry;  (4)  the  chemical  industry; 
(5)  the  steel  industry;  (6)  the  pulp  and 
paper  industry;  (7)  the  fashion  sector; 
and  (8)  the  automobile  and  aviation 
sectors.  Law  675/77  also  sought  to 
promote  optimal  exploitation  of  energy 
resources,  and  ecological  and 
environmental  recovery. 

A  primary  goal  of  this  legislation  was 
to  bring  all  govemment  industrial 
assistance  programs  under  a  single  law 
in  order  to  develop  a  systemto  replace 
indiscriminate  and  random  public 
intervention  by  the  GOI.  Other  goals 
were  (1)  to  reorganize  and  develop  the 
industrial  sector  as  a  whole;  (2)  to 
increase  employment  in  the  South;  and 
(3)  to  maintain  ^ployment  in 
depressed  areas.  AJmong  other  measures 
taken,  the  Interministerial  Committee 
for  the  Coordination  of  Industrial  Policy 


C'CIPI")  was  created  as  a  result  of  Law 
675/77.  CIPI  approves  specific  projects 
in  each  of  the  industrial  sectors  listed 
above. 

Six  main  programs  were  provided 
under  Law  675/77:  (1)  Interest 
contributions  on  bank  loans;  (2) 
mortgage  loans  provided  by  the  Ministry 
of  Industry  at  subsidized  interest  rates; 
(3)  interest  contributions  on  funds 
raised  by  bond  issues;  (4)  capital  grants 
for  projects  in  the  South;  (5)  personnel 
retraining  grants;  and  (6)  VAT 
reductions  on  purchases  of  capital 
goods  by  companies  in  the  South.  , 

Except  for  personnel  retraining  grants. 
Law  675/77  went  into  effect  in  1977. 
According  to  ILVA,  the  law  has  since 
expired.  The  GOI  has  not  been  specific 
on  this  point  but  has  stated  that  no 
company  has  applied  for  funding  under 
Law  675V77  since  1982. 

Information  provided  by  the  GOI 
shows  that  the  steel  industry  was  the 
single  largest  recipient  of  benefits  under 
Law  675/77  programs  (1)  through  (3), 
listed  above.  The  GOI's  response  also 
indicates  that  the  steel  industry  received 
a  disproportionate  share  of  the  benefits 
under  this  law.  Based  on  this 
information,  the  Department 
preliminarily  determines  that  the  steel 
industry  was  a  dominant  user  of 
programs  under  Law  675/77  and, 
therefore,  that  benefits  received  by  ILVA 
under  this  law  are  being  provided  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  (See  also 
Certain  Steel.) 

b.  Countervailable  Assistance  Under 
Law  675/77. 

(i)  Interest  Contributions  on  Bank 
Loans.  Italian  commercial  banks 
provided  loans  at  market  interest  rates 
to  industries  designated  under  Law  675/ 
77.  However,  the  interest  owed  by  the 
recipient  companies  was  offset  by 
interest  contributions  from  the  GOI. 
Temi  received  bank  loans  with  interest 
contributions  under  Law  675/77  which 
were  outstanding  in  the  POI. 

To  determine  whether  this  assistance 
conferred  a  benefit,  we  compared  the 
effective  interest  rate  paid  on  these 
loans  to  the  benchmark  interest  rate, 
discussed  above.  Based  on  this 
comparison,  we  preliminarily  determine 
that  the  financing  provided  under  this 
program  is  inconsistent  with 
commercial  considerations. 

Because  Temi  knew  that  it  would 
receive  the  interest  contributions  when 
it  obtained  the  loans,  we  consider  the 
contributions  to  constitute  reductions  in 
the  interest  rates  charged  rather  than 
grants  (see  Certain  Steel  at  37335). 

To  calculate  the  benefit  we  used  our 
standard  long-term  loan  methodology  as 
described  in  §  355.49(c)(1)  of  the 


Proposed  Regulations.  We  then  divided 
the  benefit  allocated  to  the  POI  by  the 
1992  sales  made  by  the  Temi  division 
of  ILVA.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  .07  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

(ii)  Mortgage  Loans  from  the  Ministry 
of  Industry.  Under  Law  675/77, 
companies  could  obtain  low-interest 
mortgage  loans  from  the  Ministry  of 
Industry.  The  response  indicates  that 
Temi  received  two  such  loans  which 
were  still  outstanding  in  the  POI. 

To  determine  whether  these  loans 
were  provided  on  terms  inconsistent 
with  commercial  considerations,  we 
used  the  benchmark  interest  rates    , 
described  above.  Because  the  interest 
rates  paid  on  the  Law  675/77  loanswere 
below  the  benchmark  interest  rates,  the 
Department  preliminarily  determines 
that  loans  provided  under  this  program 
are  countervailable. 

We  calculated  the  benefit  using  our 
standard  long-term  loan  methodology. 
We  then  divided  the  benefit  allocated  to 
the  POI  by  the  1992  sales  made  by  the 
Temi  division  of  ILVA.  On  this  basis. 
we  determine  the  estimated  net  subsidy 
from  this  program  to  be  .20  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Italy  of  the 
subject  merchandise. 

(iii)  Interest  Contributions  on  Loans 
Financed  by  IRI  Bond  Issues.  Under 
Law  675/77,  IRI  \yas  allowed  to  issue 
bonds  to  finance  restmcturing  measures 
of  companies  within  the  IRI  Group.  The 
proceeds  from  the  sales  of  the  bonds 
were  then  re-lent  to  IRI  companies.  The 
effective  interest  rate  on  such  loans  was 
reduced  by  interest  contributions  made 
by  the  GOI.  Temi  had  two  of  these  loans 
outstanding  during  the  POI.  Both  loans 
had  variable  interest  rates. 

To  determine  whether  these  loans 
were  countervailable,  the  Department 
used  the  benchmark  interest  rate 
described  above.  (Because  the  loans  in 
question  have  variable  interest  rates,  we 
would  have  preferred  to  use  a  variable 
rate  benchmark.  However,  we  lack 
information  to  do  this.)  We  compared 
the  benchmark  rates  in  the  year  the 
loans  were  received  to  the  effective  rates 
paid  by  Temi  in  that  year  and  found 
that  these  loans  were  provided  on  terms 
inconsistent  with  commercial 
considerations. 

To  determine  the  benefit,  we  first 
calculated  the  difference  between  what 
was  paid  on  these  loans  during  the  POI 
and  what  would  have  been  paid  during 
the  POI  had  the  loans  been  provided  on 
commercial  terms.  We  then  divided  the 
resulting  difference  by  the  1992  sales 
made  by  the  Temi  division  of  ILVA.  On 
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this  basis,  we  determine  the  estimated 
net  subsidy  from  this  program  to  be  .48 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

4.  Interest  Grants  for  "Indirect  Debts" 
Under  Law  750/81 

Interest  grants  pursuant  to  Law  750/ 
81  were  extended  between  1981  and 
1983  to  nU-owned  companies 
undergoing  reconversion.  Respondents 
have  indicated  that  Law  750/81  was 
enacted  to  implement  Article  12  of  Law 
675/77  (see  section  1.3.  above),  but  that 
the  interest  contributions  provided  for 
under  Law  750/81  were  separate  from 
those  made  under  Law  675/77.  Article 
12  of  Law  675/77  outlines  various  rules 
and  budgetary  considerations  with 
regard  to  the  extension  of  financial  aid 
to  state-owned  companies  under  Law 
675/77. 

Temi  received  48.6  billion  lire  and 
27.5  billion  lire  under  this  program  in 
1982  and  1983,  respectively.  The 
response  does  not  tie  the  interest 
contributions  to  specific  loans  and  the 
payments,  therefore,  appear  to  have 
been  provided  to  cover  aggregate 
interest  payments  on  several  different 
loans  as  opposed  to  interest  payments 
on  specific  loans. 

Because  interest  contributions 
pursuant  to  Law  750/81  are  limited  to 
government-owned  compcinies  in 
reconversion,  we  preliminarily  find  that 
payments  made  under  Law  750/81  also 
confer  a  countervailable  subsidy.  We 
further  determine  that  these  payments 
are  non-recurring  grants  (see  General 
Issues  Appendix  at  37226). 

To  calculate  the  benefit  for  the  POI, 
we  used  our  standard  grant 
methodology  (see  §  355.49(b)  of  the 
Proposed  Regulations)  using  the 
discount  rate  described  above.  We 
divided  the  benefit  allocated  to  the  POI 
by  the  1992  sales  of  the  Temi  division 
of  ILVA.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  .77  perf:ent  ad  valorem  for  ail 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

5.  Finsider  Financing 

The  response  indicates  that  Temi 
received  four  loans  from  Finsider  of 
which  only  one,  provided  at  a  variable 
interest  rate,  appears  to  have  been 
outstanding  in  the  POI.  ILVA  has  argued 
that  such  financing  from  a  parent 
company  to  a  subsidiary'  is  a  normal 
transaction  which  should  not  be 
considered  to  provide  a  countervailable 
benefit. 

In  Certain  Steel  from  Spain  (at  37383), 
the  Department  declined  to  find  short- 
»«>rm  financing  from  the  National 


Industrial  Institute  ("INI")  to  its      / 
subsidiary  Ensidesa  (the  state-owfied 
steel  company  under  investigation)  to  be 
countervailable.  In  that  investigation, 
the  Department  determined  that  there 
was  no  evidence  that  the  financing  was 
a  result  of  a  program  designed  to  ^nefit 
the  steel  industry.  Further,  the 
Department  found  that  INI  was  involved 
in  a  number  of  sectors  outside  the  steel 
industry  and  that  INI  was  capable  of 
generating  funds  independently  of  the 
government. 

In  this  investigation,  however,  we 
have  found  that  Finsider  was  previously 
the  holding  company  only  for  state- 
owrned  steel  companies.  Therefore. 
Finsider's  only  source  of  funds  for 
internal  lending,  beyond  government 
contributions,  was  its  other  steel 
companies.  Given  the  financial  state  of 
Temi  and  Finsider's  other  subsidiaries 
(see  Certain  Steel  at  37328).  we  find  no 
reason  to  believe  that  its  companies 
could  generate  such  funds.  More 
importantly.  Finsider  has  been  found  to 
be  the  conduit  for  government-provided 
assistance  to  its  steel  companies.  (See 
Certain  Steel  at  37329:  "The  GOI  made 
these  investments  by  transferring  funds 
to  the  IRI  Group,  which  either  directly 
or  through  Finsider  made  equity 
infusions  into  (Italsider.  Nuova 
Italsider)."  Emphasis  added.)  The 
Department,  therefore,  preliminarily 
determines  that  ail  internal  financing 
provided  by  Finsider  is  limited  to 
Finsider-owned  companies  and  is 
countervailable  to  the  extent  that  such 
financing  was  provided  on  terms 
inconsistent  with  commercial 
considerations. 

Because  ILVA  has  provided 
incomplete  information  regarding  this 
loan,  the  Department  has  used  BIA  for 
the  calculation  of  the  benefit. 
Specifically,  ILVA  did  not  provide  the 
outstanding  balance  on  this  loan  in  the 
POI.  Therefore,  we  have  assumed  that 
the  entire  original  loan  amount  was  still 
outstanding.  Also,  because  ILVA  has  not 
reported  the  interest  rate  in  effect  during 
the  POI,  we  have  used  the  reported 
interest  rate  from  the  most  recent 
period. 

To  determine  whether  this  loan  was 
countervailable.  the  Department  used 
the  benchmark  interest  rate  described 
above.  (Because  the  loan  in  question  has 
a  variable  interest  rate,  we  would  have 
preferred  to  use  a  variable  rate 
benchmark.  However,  we  lack 
information  to  do  this.)  We  compared 
the  benchmark  rate  in  the  year  the  loan 
was  received  to  the  rate  paid  by  Temi 
in  that  year  and  found  that  this  loan  was 
provided  on  terms  inconsistent  with 
commercial  considerations. 


We  calculated  the  benefit  for  the  POI 
as  the  difference  between  the  interest 
that  would  have  been  paid  under  a 
benchmark  loan  and  the  interest  that 
was  actually  paid  in  the  POI.  We  then 
divided  the  benefit  by  the  1992  sales 
made  by  the  Temi  division  of  ILVA.  On 
this  basis,  we  determine  the  estimated 
net  subsidy  from  this  program  to  be  03 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

6.  Exchange  Rate  Guarantee  Program 

This  program,  which  was  enacted  by 
Law  796/76.  provided  exchange  rate 
guarantees  on  foreign  currency  loans 
from  the  Eurof>ean  Coal  and  Steel 
Community  ( "ECSC").  The  recipient  of 
a  guaranteed  loan  would  repay  the  loan 
at  an  agreed  upon  exchange  rate.  In  the 
event  that  the  lire  depreciated  against 
the  currency  in  which  the  loan  was 
denominated,  the  loan  recipient  would 
pay  up  to  two  percent  more  for  the  loan. 
Any  currency  fluctuations  above  and 
beyond  two  percent  of  the  fixed 
exchange  rate  would  be  covered  by  the 
Treasury  Ministry. 

This  program  is  hmited  to  companies 
receiving  loans  under  Articles  54  and  56 
of  the  ECSC  Treaty,  i.e.,  iron  and  steel 
companies.  While  all  benefits  under  this 
program  were  eliminated  in  1991  by 
Law  333.  guarantees  granted  before  the 
enactment  of  this  law  were  still  in  effect 
in  the  POI. 

The  GOI  has  stated  that  the  premium 
paid  only  covered  part  of  the  long-temi 
costs  of  the  program.  While  we  question 
whether  payments  under  this  program 
are  properly  to  be  considered  premiums, 
the  fact  that  they  are  inadequate  to  cover 
the  costs  of  operating  the  guarantee 
program  is  sufficient  to  find  that  the 
program  confers  a  benefit.  (See  also 
Certain  Steel)  Moreover,  we  determine 
that  benefits  are  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries. 

So  long  as  the  lire  depreciates  against 
the  currency  in  which  the  loan  is 
denominated  by  more  than  the  two 
percent  maximum,  the  GOI  makes 
payments  on  the  guaranteed  loan. 
Because  future  currency  fluctuations  are 
not  known  at  the  time  the  loan  is  taken 
out,  no  grant  equivalent  can  be 
•calculated  for  the  guaranteed  loans. 
Therefore,  we  calculated  the  benefit  as 
the  payments  on  this  loan  made  in  the 
POI  by  the  Treasury  Ministry.  We 
divided  this  amount  by  the  1992  sales 
of  ILVA 's  Temi  division.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
from  this  program  to  be  .08  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Italy  of  the 
subject  merchandise. 
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7.  Early  Retirement 

Italy  has  had  a  series  of  laws 
providing  for  early  retirement  since  the 
late  1960s.  Some  older  laws  have  been 
replaced  by  newer  laws,  while  other 
older  laws  are  still  in  effect,  overlapping 
with  newer  legislation. 

In  1981,  the  parliament  passed  Law 
155/81  with  the  intention  to  encourage 
people  to  retire  before  the  normal 
retirement  age.  Pursuant  to  this  law. 
men  could  retire  at  the  age  of  55  and 
women  at  the  age  of  50.  Law  155/81 
covered  all  manufacturing  industries, 
including  steel,  that  the  CIPI  had 
declared  to  be  in  a  state  of  crisis. 
Government  documentation  provided 
with  the  response  shows  that  Italian 
workers  received  benefits  under  Law 
155/81  through  1991.  No  information 
has  been  provided  with  respect  to  usage 
of  this  early  retirement  provision  in  the 
POI. 

Law  193/84  lowered  the  minimum 
age  for  early  retirement  specifically  for 
steel  workers  to  50  years  for  men  and  47 
years  for  women.  Government 
documentation  provided  with  the 
response  shows  that  workers  received 
benefits  under  this  law  through  1991. 
We  have  no  information  with  respect  to 
usage  of  the  early  retirement  provision 
under  Law  193/84  in  1992. 

Law  181/89  introduced  various  social 
and  other  measures  related  to 
rationalizing  the  government-owned 
steel  industry.  It  also  set  numerical 
targets  for  the  number  of  workers  who 
could  use  early  retirement.  Pursuant  to 
Law  181/89.  a  maximum  of  8,500  steel 
workers  were  allowed  to  use  early 
retirement  from  1989  through  1991. 
However,  the  GOI  has  stated  that  this 
number  was  insufficient  to  solve  the 
problem  of  surplus  manpower  in  the 
steel  industry.  Therefore,  a  new  law  was 
passed  in  1991  (Law  223/91)  which 
authorized  another  20,000  workers  to 
use  early  retirement.  Of  these  20,000 
slots,  26  percent  were  allocated  to  the 
government-owned  steel  industry  while 
the  rest  were  distributed  among  five 
other  industries  (shipbuilding, 
aluminum,  refractory  materials  and 
graphite  electrodes,  thermo-electrical 
engineering,  and  "innovative  industrial 
companies"  in  highly  competitive 
sectors). 

Law  223/91  also  set  minimum  age 
limits  for  steel  workers  using  the  early 
retirement  provision  under  this  law  to 
55  and  50  years  for  men  and  women, 
respectively,  in  the  private  steel 
industry,  and  50  and  47  years  for  men 
and  women,  respectively,  in  the  state- 
owned  steel  industry.  Pursuant  to  Law 
223/91.  participating  companies  must 
make  a  financial  contribution  to  the 


early  retirement  plan  corresponding  to 
30  percent  of  the  pension.  ILVA's  1992 
Annual  Report  indicates  that  3,022 
employees  from  ILVA  S.p.A.  used  the 
early  retirement  provisions  under  Law 
223/91  in  the  POL 

Finally,  Decree  Law  14,  passed  in 
January  1992,  allowed  another  25,000 
workers  to  use  the  early  retirement 
scheme.  After  having  been  re-issued 
several  times,  this  Decree  was  turned 
into  Law  406  in  October  1992. 
Employees  in  companies  which  have 
adopted  a  reconstruction  program 
approved  by  the  Interministerial 
Committee  for  Economic  Planning 
("CIPE")  are  eligible  to  use  the  program. 
The  age  limits  are  55  for  men  and  50  for 
women.  The  25,000  slots  are  allocated 
by  CIPE  among  crisis-hit  companies. 
The  Department  has  no  information  on 
how  the  slots  were  allocated  among 
various  crisis  industries.  Under  La.w 
406/92,  participating  companies  pay  50 
percent  of  the  pension. 

The  GOI  has  stated  that  early 
retirement  is  available  to  workers  in 
other  sectors  beyond  steel,  e.g.. 
commercial  workers  and  workers  in  the 
cement  industry.  However,  information 
provided  with  the  GOIs  response  shows 
that  for  these  other  industries,  the 
provisions  for  early  retirement  expired 
before  the  POI.  Apart  from  the  latest 
early  retirement  provision  in  Law  406/ 
92.  pursuant  to  which  a  limited  number 
of  workers  in  industries  undergoing 
reconstruction  are  eligible  for  early 
retirement,  only  eight  industries 
(including  steel)  were  eligible  for  some 
form  of  early  retirement  program  in  the 
POI.  These  industries  were:  steel, 
shipbuilding,  aluminum,  refractory 
materials  and  graphite  electrodes, 
thermo-electrical  engineering,  and 
"innovative  industrial  companies."  all 
pursuant  to  Law  223/91;  dock  workers 
pursuant  to  Law  230:  and  >\'orkers  in  the 
publishing  industry  pursuant  to  Law 
416. 

Based  on  this,  we  preliminarily 
determine  that  early  retirement  benefits 
are  provided  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  (See  also  Certain  Steel.) 

Respondents  have  further  stated  that 
Italian  companies  have  no  legal 
obligation  to  offer  early  retirement  to 
their  employees.  However,  based  on  a 
statement  made  during  verification  by 
an  official  at  a  private  Italian  steel 
company,  we  found  in  Certain  Steel  that 
although  Italian  companies  have  no 
legal  obligation  to  offer  their  employees 
early  retirement  as  an  alternative  to 
being  laid  off,  social  factors  such  as  the 
threat  of  strikes  and  social  unrest 
prevent  companies  from  simply  firing 
surplus  workers.  In  addition,  the  GOI 


has  stated  in  its  response  that  early 
retirement  is  used  as  an  alternative  to 
collective  lay-offs.  Therefore,  we 
preliminarily  determine  that  the 
government  is  relieving  the  steel 
companies  of  an  obligation  they  would 
otherwise  incur.  Hence,  the  program  is 
countervailable. 

In  the  General  Issues  Appendix  to 
Certain  Steel  from  Austria  (at  37226), 
we  listed  early  retirement  programs  as 
typically  providing  recurring  benefits. 
We  have,  therefore,  treated  benefits 
received  by  ILVA  under  the  early 
retirement  program  as  a  recurring  grant. 

To  calculate  the  benefit,  we  have 
estimated  the  amount  the  company 
saved  by  not  having  to  pay  wages  to  the 
workers  who  took  early  retirement  in 
1992  by  reference  to  ILVA's  1992 
Annual  Report,  which  provides  the  total 
number  of  employees,  the  total  labor 
cost,  and  the  number  of  workers  who 
used  early  retirement.  Had  it  been 
provided,  we  would  have  subtracted 
ILVA's  cost  for  the  program  from  the 
wage  bill.  (We  have  asked  ILVA  to 
provide  this  list  before  verification.) 

We  divided  this  benefit  by  the  1992 
sales  made  by  ILVA.  On  this  basis,  we 
determine  the  estimated  net  subsidy 
from  this  program  to  be  3.54  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Italy  of  the 
subject  merchandise. 

8.  ECSC  Article  56  Redeployment  Aid 

Pursuant  to  Article  56(2)(b)  of  the 
ECSC  Treaty,  redeployment  assistance  is 
provided  to  workers  affected  by  the 
restructuring  of  the  coal  and  steel 
industries  in  the  ECSC  member  states. 
The  assistance  consists  of  the  following 
types  of  grants:  (1)  Income  support 
grants  for  workers  affected  by 
unemployment,  re-employment  at  a 
lower  salary  or  early  retirement;  (2) 
grants  to  enable  companies  to  continue 
paying  workers  who  have  been  laid  off 
temporarily;  (3)  vocational  training 
grants;  and  (4)  resettlement  grants. 
According  to  the  EC.  Article  56 
redeployment  aid  was  disbursed  to 
ILVA's  workers  in  the  POI  for  training, 
early  retirement,  and  unemployment. 

The  Article  56  redeployment  grants, 
which  are  disbursed  to  the  member 
states,  are  paid  from  the  European 
Commission's  operational  budget  for  the 
ECSC  steel  program.  This  budget  is 
funded  by  (1)  levies  imposed  on  coal 
and  steel  producers  in  the  member 
countries;  (2)  income  from  ECSC's 
investments;  (3)  guarantee  fees  and  fines 
paid  to  the  ECSC;  and  (4)  interest 
received  from  companies  that  have 
obtained  loans  from  the  ECSC. 

Because  the  ECSC  contribution  under 
Article  56  is  sourred  from  producer 
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levies,  we  find  the  ECSC  portion  of  such 
payments  to  be  not  countervailable  (see 
Certain  Steel  at  37336).  However, 
according  to  the  EC's  response,  the 
Commission's  decision  to  grant 
readaptation  aid  is  contingent  upon  a ,    - 
matching  contribution  from  the  member 
state.  We  further  found  that  member 
state  contributions  are  countervailable 
to  the  extent  that  they  are  specific  and 
relieve  a  company  of  an  obligation  it 
would  otherwise  incur. 

As  with  the  early  retirement  benefits 
described  above,  the  GOI  has  claimed 
that  ILVA  had  no  obligation  to  provide 
the  types  of  worker  assistance  described, 
under  Article  56.  With  respect  to 
vocational  training  grants,  we  have  no 
evidence  to  refute  this  claim.  Therefore, 
we  preliminarily  determine  that  any 
vocational  training  grants  funded  by  the 
GOI  in  conjunction  with  Article  56  are 
not  countervailable.  However,  for 
reasons  explained  under  the  "Early 
Retirement"  section,  above,  we  find  that 
ILVA  was  relieved  of  obligations  with 
respect  to  unemployment  and  early 
retirement  payments.  Therefore.  GOI 
contributions  for  these  purposes  under 
Article  56(2)(b)  provide  a 
countervailable  benefit  to  ILVA. 

In  the  General  Issues  Apf>endix  to 
Certain  Steel,  we  listed  early  retirement 
and  worker  assistance  as  programs 
which  typically  provide  Recurring 
benefits.  We  have,  therefore,  treated  me 
Article  56  redeployment  aid  as  a 
recurring  grant. 

ILVA  has  stated  that  because 
payments  under  Article  56  go  directly 
from  the  GOI  to  the  workers,  the 
company  has  no  records  of  the  amount 
paid  to  the  workers  under  this  program. 
The  information  provided  by  the  GOI  on 
the  amount  of  its  contribution  is  not 
clear  from  the  GOI  response.  However, 
we  have  obtained  from  the  EC  the 
amount  that  the  ECSC  paid  to  ILVA's 
workers  in  the  POI  under  Article  56.  As 
BIA,  we  have  assumed  that  the  GOI's 
contribution  was  equal  to  the  payment 
made  by  the  ECSC.  (See  also  Certain 
Steel  at  37336.)  We  divided  this  amount 
by  the  1992  sales  made  by  ILVA  S.p.A. 
On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  1.27  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

9.  Urban  Redevelopment  Financing 
Under  Law  181/89 

Urban  redevelopment  financing  is 
provided  to  fund  re-industrialization 
projects  and  to  alleviate  unemployment 
in  areas  affected  by  the  crisis  in  the  steel 
sector.  With  regard  to  the  re- 
industrialization  projects,  respondents 
have  stated  that  the  urban 


redevelopment  financing  provided  to 
ILVA  did  not  involve  or  affect  the 
manufacture  of  steel,  specifically  not  the 
production  of  the  subiect  merchandise. 

With  respect  to  the  benefits  provided 
to  laid-off  employees,  the  response 
indicates  that  Law  181/89  provided 
early  retirement  measures  for  steel 
workers. 

This  program  provided  benefits  to 
priority  areas  hit  by  the  steel  crisis. 
Thus,  we  preliminarily  determine  that 
assistance  under  this  program  is 
provided  on  a  regional  basis  and  is, 
therefore,  limited  to  a  group  of 
industries  (Certain  Steel  at  37332). 
Therefore,  the  Department  preliminarily 
determines  that  early  retirement 
payments  made  to  ILVA  under  Law  181/ 
89  provide  countervailable  benefits. 

ILVA  has  not  provided  any  amounts 
received  under  this  program,  nor  has 
ILVA  indicated  whether  funds  under 
this  program  were  received  in  the  form 
of  loans  or  grants.  As  BIA,  the 
Department  has  used  the  amount  listed 
in  ILVA's  1992  Annual  Report.  In  the 
General  Issues  Appendix  (at  37226),  we 
listed  early  retirement  programs  as 
typically  providing  recurring  benefits. 
We  have,  therefore,  treated  benefits 
received  by  ILVA  under  this  program  as 
a  recurring  grant. 

To  determine  the  benefit  under  this 
program,  we  divided  the  amount 
received  during  the  POI  by  ILVA's  1992 
sales.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  .11  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

10.  ECSC  Article  54  Loans 

Under  Article  54  of  the  1951  ECSC 
Treaty,  the  European  Commission  can 
provide  loans  directly  to  iron  and  steel 
companies  for  modernization  and  the 
purchase  of  new  equipment.  The  loans 
finance  up  to  50  percent  of  an 
investment  project.  The  remaining 
financing  needs  must  be  met  from  other 
sources.  The  Article  54  loan  program  is 
financed  by  loans  taken  by  the 
Commission,  which  are  then  re-lent  to 
iron  and  steel  companies  in  the  member 
states  at  a  slightly  higher  interest  rate 
than  that  at  which  the  Commission 
obtained  them. 

ILVA  had  outstanding  Article  54 
loans  in  the  POI.  These  loans,  which 
were  originally  received  by  Temi,  were 
transferred  to  ILVA  as  part  of  the  1988 
partial  transfer  of  Temi's  assets  and 
liabilities. 

We  preliminarily  determine  that  this 
program  is  limited  to  the  iron  and  steel 
industry.  Terni  received  a  total  of  four 
Article  54  loans,  two  of  which  were 
denominated  in  U.S.  dollars  and  two  in 


European  Currency  Units  ("ECU").  To 
determine  whether  the  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations,  we  used  the 
following  benchmark  interest  rates.  For 
the  U.S.  dollar  loan  obtained  in  one  of 
the  years  in  which  Terni  has  been  found 
to  be  uncreditworthy,  we  used,  as  a 
benchmark  interest  rate,  the  highest 
interest  rate  on  long-term  fixed-rate  U.S. 
dollar  loans  obtained  in  the  United 
States,  as  reported  by  the  Federal 
Reser\'e.  To  this  interest  rate,  we  added 
a  premium  equivalent  to  12  percent  of 
the  U.S.  prime  rate  in  that  year.  For  the 
other  U.S.  dollar  loan,  which  was 
obtained  in  a  year  for  which  we  have 
not  made  an  uncreditworthiness 
determination,  we  used  the  average 
interest  rate  on  long-term  fixed-rate  U.S. 
dollar  loans  obtained  in  the  United 
States,  as  reported  by  the  Federal 
Reserve. 

We  have  found  Temi  to  be 
uncreditworthy  in  both  the  years  it 
obtained  the  ECU  loans.  For  these  loans, 
we  were  unable  to  find  the  highest 
interest  rate  charged  on  long-term  fixed- 
rate  ECU  loans.  Instead,  we  used  as  the 
benchmark  interest  rate,  the  interest  rate 
paid  on  5-7  year  ECU-denominated 
bonds,  as  reported  in  an  EC  publication, 
plus  a  risk  premium. 

Because  the  interest  rates  paid  on  all 
the  Article  54  loans  were  below  the 
benchmark  interest  rates,  the 
Department  preliminarily  determines 
that  loans  provided  under  this  program 
are  countervailable.  We  calculated  the 
benefit  using  our  standard  long-term 
loan  methodology.  We  then  divided  the 
benefit  allocated  to  the  POI  by  the  1992 
sales  made  by  the  Terni  divisioii  of 
ILVA.  On  this  basis,  we  determine  the 
estimated  net  subsidy  from  this  program 
to  be  .09  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

//.  Programs  Preliminarily  Determined 
To  Be  Not  Countervailable 

A.  Government  Loan  Guarantees 

Finsider  guaranteed  certain  loans 
taken  out  by  Terni.  Temi  paid  Finsider 
guarantee  fees  in  the  form  of  a  one-time 
payment  of  0.2  percent  of  the  loan 
amount.  According  to  ILVA's  response, 
these  fees  were  equal  to  the  cost  of 
commercially  provided  guarantees. 
Therefore,  the  Department  preliminarily 
determines  that  the  Finsider  loan 
guarantees  were  not  provided  on  terms 
inconsistent  with  commercial 
considerations  and,  thus,  not 
counter\'ailable. 
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B.  European  Social  Fund  ("ESF")  Grants 

The  ESF  was  established  by  the  1957 
European  Economic  Community  Treaty 
♦o  increase  emplo>Tnent  and  help  raise 
worker  living  standards. 

We  found  in  Certain  Steel  that  the 
ESF  receives  its  funds  from  the  EC's 
general  budget  whose  main  revenue 
sources  are  customs  duties,  agricultural 
levies,  value-added  taxes  collected  by 
the  member  states,  and  other  member 
state  contributions. 

The  member  states  are  responsible  for 
selecting  the  projects  to  be  funded  by 
the  EC  The  EC  then  disburses  the  grants 
to  the  member  states  which  manage  the 
funds  and  implement  the  projects. 
According  to  the  EC.  ESF  grants  are 
available  to  (1)  people  over  25  who  have 
been  unemployed  for  more  than  12 
months;  (2)  people  under  25  who  have 
reached  the  minimum  school-leaving 
age  and  who  are  seeking  a  job:  and  (3) 
certain  workers  in  rural  areas  and 
regions  characterized  by  industrial 
decline  or  lagging  development. 

The  GOI  has  stated  that  the  ESF  grants 
received  by  Italy  have  been  used  for 
vocational  training.  Certain  regions  in 
the  South  are  also  eligible  for  private 
sector  re-entry  and  retraining  schemes. 
Since  1990.  the  vocational  training 
grants  have  been  available  to 
unemployed  youths  and  long-term 
unemployed  adults  all  over  Italy, 
according  to  the  GOI.  Before  1990. 
however,  the  GOI  gave  preference  to 
certain  regions  in  Italy. 

In  Certain  Steel,  we  found  that  a 
preference  was  given  to  the  southern 
region  of  Italy  in  the  distribution  of 
benefits.  Therefore,  we  determined  that 
the  program  was  specific  because 
benefits  were  provided  on  a  regional 
basis  (see  Certain  Steel,  at  37335). 
However,  based  on  the  EC's  response  in 
this  investigation,  it  appears  that  all  of 
the  regions  in  Italy  have  received  ESF 
funds.  Therefore,  we  preliminarily 
determine  that  this  program  is  not 
regionally  specific  and  therefore,  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Furthermore,  we  note  that  to 
the  extent  there  is  a  regional  preference 
(i.e..  southern  Italy)  in  the  distribution 
of  ESF  benefits,  it  has  not  resulted  in  a 
countervailable  benefit  to  the 
production  of  the  subject  merchandise, 
which  is  produced  in  northern  Italy. 

C.  Personnel  Retraining  Grants  under 
Law  675/77 

The  provision  for  retraining  grants 
under  Law  675/77  went  into  effect  in 
1980.  but  the  program  was  terminated  in 
1988  due  to  lack  of  funds,  according  to 
tlie  response.  The  purpose  of  the 


program  was  to  retrain  workers  to  use 
new  manufacturing  technologies  in 
companies  undergoing  reconstruction 
and  reconversion.  The  GOI  has  stated 
that  Italian  companies  have  no  legal 
obligation  to  retrain  their  workers  and 
that  the  program,  therefore,  does  not 
provide  relief  from  such  obligations.  We 
have  no  evidence  to  refute  this  claim. 
Therefore,  we  preliminarily  determine 
that  benefits  under  this  program  are  not 
countervailable. 

///.  Programs  Which  Did  Not  Benefit  the 
Subject  Merchandise  in  the  POI 

The  Department  preliminarily 
determines  that  the  following  programs 
did  not  benefit  the  subject  merchandise 
in  the  POI: 

A.  Loans  under  the  following 
programs  were  not  outstanding  in  the 
POI.  according  to  the  response. 

1.  Interest  Subsidies  under  Law  617/ 
81 

2.  Financing  under  Law  464/72 

B.  The  following  export  loans  were 
not  used  for  exports  to  the  United 
States,  according  to  the  response. 

Subsidized  Export  Financing  Under 
Law  227/77 

C  The  following  programs  were 
directed  to  the  South  of  Italy.  Since 
production  of  the  subject  merchandisp 
takes  place  outside  the  South,  the 
Department  preliminarily  determines 
that  countervailable  benefits  under 
these  programs  were  tied  to  products 
outside  the  scope  of  this  investigation. 

1.  Law  675/77  Capital  Grants 

2.  Reductions  of  the  Value  Added  Tax 
("VAT")  under  Law  675/77 

3.  Interest  Contributions  under  the 
Sabatini  Law  (Law  1329/65) 

4.  Social  Security  Exemptions 

5.  ILOR  and  IRPEG  Exemptions 

D.  Aid  Under  the  National  Research 
Plan 

Aid  under  the  National  Research  Plan 
is  administered  under  Law  46/82.  In 
1985,  the  Ministry  for  University. 
Technology  and  Scientific  Research 
assigned  19  billion  lire  to  Temi  under 
this  plan.  The  purpose  of  this  plan 
involves  basic  research  regarding  the 
development  of  steel  products  to  be 
employed  in  the  energy  and  chemical 
fields.  The  research  funds  cover  costs  of 
personnel  assigned  to  specific  research 
projects  in  research  laboratories. 
According  to  the  GOI.  the  research 
under  this  plan  was  contracted  out  to 
Temi  as  the  result  of  a  competitive 
bidding  process. 

In  order  to  receive  funds  under  this 
plan.  Temi  and  its  subcontractors  had  to 
provide  to  the  Ministry  a  r^ort  for  each 
project  under  the  plan.  In  1988.  prior  to 


presentation  of  the  report.  Temi 
received  an  advance  payment  in  the 
amount  of  20%  of  the  total  in  order  to 
cover  its  first  expenses  of  the  research 
program.  Since  that  time,  Temi  has 
submitted  interim  reports  of  its  progress 
on  the  particular  projects  and.  therefore, 
has  received  a  portion  of  the  funds  to 
which  it  is  entitled.  When  the  work  is 
completed,  a  report  will  be  submitted  to 
the  Ministry.  At  that  time,  the  Ministry 
will  determine  whether  to  approve  the 
final  disbursement  to  ILVA. 

According  to  Article  11  of  Law  4'6/82, 
the  results  of  the  research  under  this 
program  belong  to  the  state  and  may 
only  be  assigned  to  a  company  for 
valuable  consideration.  According  to  the 
GOI,  the  rights  to  the  results  of  this 
project  have  not  yet  been  assigned. 
Therefore,  because  ILVA  currently  has 
no  rights  to  the  research  results,  the 
Department  preliminarily  finds  that 
ILVA  received  no  benefits  under  this 
program. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  electrical  steel  from 
Italy,  which  are  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  the  publication  of  this 
notice  in  the  Federal  Register,  and  to 
require  a  cash  deposit  or  bond  for  such 
entries  of  the  merchandise  in  the 
amounts  indicated  below.  This 
suspension  will  remain  in  effect  until 
further  notice. 

Electrical  Steel 
Country-Wide  Ad  Valorem  Rate  23.14 
percent 

rrc  Notification 

In  accordance  with  section  703(0  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary-  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
pijblicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
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Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  on  Monday, 
March  24, 1994,  at  10  a.m.  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  such  a  request 
within  ten  days  of  the  publication  of 
this  notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  fiVe  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
16,  1994.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the 
rebuttal  briefs  must  be«ubmitted  to  the 
Assistant  Secretary  no  later  than  March 
23, 1994.  An  interested  party  may  make 
an  affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
section  355.38  of  the  Commerce 
Department's  regulations  and  will  be 
considered  if  received  within  the  time 
limits  specified  above. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b(fl). 

Dated:  January  25. 1994. 

Joseph  A.  Spethni, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-2241  Filed  1-31-94;  8:45  am) 
BILUNQ  COOF  1910-OS-P 


[C-333-O01] 

Cotton  Sheeting  and  Sateen  From 
Peru;  Intent  To  Revoke  Countervailing 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 


ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
cotton  sheeting  and  sateen  from  Peru. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  not  later  than  30 
days  from  the  publication  date  of  this 
notice. 

EFFECTIVE  DATE:  February  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Komfeld  or  Brian  Albright,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  IX  20230;  telephone: 
(202)482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  1, 1983,  the  Department 
of  Commerce  (the  Department) 
published  a  countervailing  duty  order 
on  cotton  sheeting  and  sateen  from  Peru 
(48  FR  4501).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this 
countervailing  duty  order  for  at  least 
four  consecutive  annual  anniversary 
months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  To  Object 

Not  later  than  30  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  in  §  355.2 
(i)(3).(i)(4),(i)(5),and(i)(6)ofthe 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
request  administrative  review),  or  if  no 
domestic  interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 


order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  hi  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  January  26. 1994. 
Joseph  A.  Spetrini,  / 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc  94-2240 Filed  1-31-94;  8:46anil 

BILLING  COOC  3510-OS-P  I 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  012694A] 

Mid-Attantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Tilefish  Industry 
Advisory  Subcommittee  will  hold  a 
public  meeting  on  February  8,  1994.  at 
the  Sheraton  Inn.  NJ 18  and  Eggers 
Street  (at  NJ  Turnpike  Exit  9),  East 
Brunswick,  NJ;  telephone:  (908)  828- 
6900.  The  meeting  will  begin  at  9  a.m. 
and  continue  until  3  p.m. 

The  main  objective  of  this  meeting  is 
to  review  the  tilefish  stock  assessment. 
This  meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331  at  least 
5  days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  room  2115,  Federal  Building, 
300  South  New  Street.  Dover,  DE  19901; 
telephone:  (302)  674-2331. 

Dated;  January  26. 1994. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice. 

jFR  Doc.  94-2231  Filed  1-31-94;  8:45  ami 
BILUNO  CODE  3S10-22-P 


n.D.  012694B] 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Notice  of  public  meeting. 
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SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Pacific 
Northwest  Crab  Industry  Advisory 
Committee  (Committee),"will  meet  on 
February  9, 1994,  at  the  Alaska  Fisheries 
Science  Center.  7600  Sand  Point  Way 
NE..  room  2079.  Building  4,  Seattle, 

WA. 

The  meeting  will  begin  at  9  a.m.  in 
room  2039,  Building  4. 
The  agenda  includes  the  following: 

(1)  Election  of  a  Chairman  and  a  Vice 

Chairman: 

(2)  Discussion  of  Bering  Sea  shellfish 

issues — 

(a)  Pre-season  time  limits  for  tank 
•        inspections, 

(b)  Post-season  deadlines  for  crab  vessels  to 
be  alongside  processors, 

(c)  King  and  Tanner  crab  pot  definitions. 

(d)  DefmiUon  of  hair  crab  pots,  and 

(e)  Pot  limits  for  the  Adak  longline  brown 
crab  fishery  and  the  red  king  crab 
fishery: 

(3)  Formulation  of  recommendations  on  these 

issues  for  both  the  North  Pacific  Fishery 
Management  Council  and  the  Alaska 
Board  of  Fisheries. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should~be  directed  to  Judy 
Willoughby.  on  (907)  271-2809.  at  least 
5  working  days  prior  to  the  meeting 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  Ami 
Thomson.  Alaska  Crab  Coalition.  3901 
Le<u7  Way,  NW..  suite  6.  Seattle.  WA 
98107;  telephone  (206) 547-7560. 

Dated:  January  26. 1994 
David  S.  CrestiB, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-2232  Filed  1-31-94;  8:45  am) 

BILUNO  COM  3$10-22-P 

P.O.  0126»4q 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Sacramento 
River  Fall  Chinook  Review  Team  will 
meet  on  February  10. 1994.  in  the  Main 
Conference  Room  of  the  Region  2 
Headquarters  of  the  California 
Department  of  Fish  and  Game.  Rancho 
Cordova,  CA.  The  meeting  will  begin  at 
9:00  a.m. 

The  purpose  of  the  meeting  is  to 
examine  the  causes  that  have  led  to  a 


failure  in  meeting  spawning  escapement 
objectives  for  naturally  produced 
Sacramento  River  fall  chinook.  This 
stock  has  been  below  its  spawning 
escapement  goal  range  (122.000  to 
180.00  aduh  salmon)  for  the  past  3 
years.  The  team  report  will  be  reviewed 
by  the  Council  at  its  March  meeting  in 
Portland,  OR. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  on  (503)  326-6352 
at  least  5  days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon),  Pacific  Fishery  Management 
Council,  suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  January  26. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  94-2233  Filed  1-31-94;  8:45  am] 

BILUNO  COM  aS10-23-» 


National  Marine  Fisheries  Service 

P.0.012694D] 

Pacific  Fishery  Managen>ent  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  TnOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Halibut 
Advisory  Subpanel  will  meet  on 
February  15-16.  1994.  at  the  Metro 
Center  third  fioor  conference  room. 
2000  SW.  First  Avenue.  Portland.  OR. 
The  meeting  will  begin  on  February  15 
at  1  p.m.  and  will  run  until 
approximately  5  p.m.  The  Subpanel  will 
reconvene  on  February  16  at  8  a.m.  and 
continue  until  business  is  completed. 

The  Subpanel  will  meet  with  agency 
halibut  managers  to  develop  alternatives 
for  amending  the  catch  sharing  plan  for 
Pacific  halibut  in  Area  2A.  beginning  in 
1995.  Recommendations  will  be 
submitted  to  the  Pacific  Fishery 
Management  Council  at  its  March  8-11. 
1994.  meeting. 

This  meeting  is  physically  accessible 
to  }}eople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  on  (503)  326-6352 
at  least  5  days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director. 


Pacific  Fishery  Management  Council, 
suite  420.  2000  SW.  First  Avenue, 
Portland,  OR  97201;  telephone:  (503) 
32fr-€352. 

Dated:  January  26, 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-2234  Filed  1-31-94;  8:45  am) 

BILUNO  COM  3S10-22-P 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  receipt  of  application 
for  a  scientific  research  permit  (P560). 

Notice  is  hereby  given  that  Oregon 
State  University  (OSU)  has  applied  in 
due  form  for  a  permit  to  take  listed 
species  as  authorized  by  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

OSU  requests  authorization  to  take 
adult  and  juvenile  Snake  River  spring/ 
summer  chinook  salmon  (07icor/i>77c/ius 
.  tshawytscha)  in  order  to  investigate  the 
potential  effects  of  climate  change  on 
thermal  complexity  and  biotic  integrity 
of  streams.  Emphasis  will  be  placed  on 
the  seasonal  intrusion  of  non-native 
coolwater  and  warmwater  fish  species 
info  the  historic  habitats  of  native 
salmonids.  including  Snake  River 
spring/summer  chinook  salmon. 

OSU  proposes  to  capture,  handle, 
release,  and  snorkel  near  juvenile  Snake 
River  spring/summer  chinook  salmon. 
Adult  Snake  River  spring/summer 
chinook  salmon  would  possibly  be 
disturbed  during  these  activities.  OSU 
requests  authorization  for  this  research 
through  September  30. 1995. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy..  Silver  Spring.  MD  20910. 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
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reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy.,  Silver  Spring,  MD 
20910  (301-713-2322):  and 

Environmental  and  Technical 
Services  Division,  National  Fisheries 
Service,  911  North  East  11th  Ave.,  room 
620.  Portland.  OR  97232  (503-230- 
5400). 

Dated:  January  24.  1994. 
Herbert  W.  Kaufinan, 

Df^puty  Director,  Office  of  Protected 

Resources. 

IFK  Doc  94-2251  Filed  1-31-94;  8:45  am) 

B4LUNG  CODE  3S10-23>M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels, 
Re-instatement  of  Export  Visa  and 
Certification  Requirements,  and 
Establishment  of  Manufacturer's 
Identification  Requirement  for  Certain 
Cotton,  Wool,  Man-Made  Fiber.  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Haiti 

l^inuary  26,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels,  re- 
instating export  visa  and  certification 
requirements,  and  establishing 
m.anufacturer's  identification 
requirement. 

EFFECTIVE  DATE:  February  1. 1994. 
FOR  FURTHER  tNFORMATKJN  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
call  (202)  927-5850.  For  information  in 
embargoes  and  quota  re-openings,  caf 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March) 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
11  .S.C  1854). 


In  a  Memorandum  of  Understanding 
(MOU)  dated  December  30, 1993 
between  the  Governments  of  the  United 
States  and  Haiti,  agreement  was  reached 
to  amend  and  extend  their  current 
bilateral  textile  agreement  for  the  period 
beginning  on  January  1, 1994  and 
extending  through  EJecember  31. 1994. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
restraint  limits  and  guaranteed  access 
levels  (GALs)  for  1994.  Also,  the 
Commissioner  of  Customs  is  being 
directed  to  re-instate  visa  and 
certification  requirements  for  all  textile 
products  which  are  produced  or 
manufactured  in  Haiti  and  exported 
from  Haiti  on  or  after  February  1,  1994. 
Goods  exported  from  Haiti  during  the 
period  February  1,  1994  through 
February  28, 1994  shall  not  be  denied 
entry  for  lack  of  a  visa  or  certification. 
Goods  exported  from  Haiti  on  or  after 
March  1, 1994  shall  be  denied  entry  if 
not  accompanied  by  an  appropriate 
export  visa  or  certification. 

Shipments  of  GAL  qualifying  textile 
products  which  are  re-exported  to  the 
United  States  from  Haiti  on  or  after 
February  1,  1994  shall  be  charged  to  the 
appropriate  guaranteed  access  level. 
Shipments  of  these  products  which  are 
exported  from  Haiti  prior  to  February  1. 
1994  shall  be  charged  to  the  existing 
quota  for  that  category. 

Fffective  on  February  1,  1994.  the  existing 
visa  arrangement  between  the  Governments 
of  the  United  States  and  Haiti  shall  be 
amended  to  require  that  the  complete  name 
and  address  of  a  company  actually  involved 
in  the  manufacturing  process  of  the  textile 
product  covered  by  the  visa  or  certification 
be  placed  on  the  textile  export  document. 
This  information  shall  appear  on  theexpKjrt 
document  prior  to  export  from  Haiti. 
However,  for  goods  exported  during  the 
period  February  1, 1994  through  February  28. 
1994.  the  importer  may  type  this  information 
on  the  front  of  the  original  export  document 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
pubjjihed  on  November  29,  1993).  Also 
FR  51201,  published  on  October 
"10,  1991. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11,  1986;  52  FR  6053, 
published  on  February  27, 1987;  52  FR 
16057,  published  on  July  10,  1987;  and 
50425.  published  on  December  6, 
0989.^ 

The  letlfer  to  the  Commissioner  of 
istoms  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chorrman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  26, 1994. 
Commissioner  of  Customs. 
Deportment  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  cancels 
and  supersedes  the  monitoring  directives 
issued  to  you  on  December  3, 1992  and 
December  8, 1993,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  You  are  directed  to  retain 
monitoring  data  for  the  period  beginning  on 
January  1, 1994  and  apply  these  charges  to 
the  limits  established  in  this  directive. 

L'nder  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854):  pursuant  to  the  Memorandum 
of  Understanding  dated  December  30, 1993, 
between  the  Governments  of  the  United 
States  and  Haiti;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  1. 1994, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  products  in  the  following  categories, 
produced  or  manufactured  in  Haiti  and 
•'xported  during  the  twelve-month  period 
beginning  on  January  1.  1994  and  extending 
through  December  31,  1994,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit' 

331   

340/640  

341/641  .„ 

504,990  ctozen  pairs. 
504,990  dozen. 
484,791  dozen 

347,'348  .„, 

568  1 14  dozen 

350  

69.436  dozen 

'  The  limits  have  not  been  at^ted  to  ac- 
count (or  a.iy  imports  exported  atter  December 
31.  1993. 

This  directive  cancels  and  supersedes  the 
directive  issued  to  you  on  October  7, 1991. 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
which  diretled  you.  until  further  notice,  to 
waive  export  visa  and  certification 
requirements  for  textile  products,  produced 
or  manufactured  in  Haiti  and  exported  from 
Haiti. 

Effective  on  February  1, 1994.  you  are 
directed  to  require  a  visa  or  certification  for 
all  shipments  of  textile  products,  produced 
or  manufactured  in  Haiti  and  exported  from 
Haiti  on  or  after  February  1. 1994.  Goods 
exported  from  Haiti  during  the  period 
February  1. 1994  through  February  28.  1994 
shall  not  be  denied  entry  for  lack  of  a  visa 
or  certification.  Goods  exported  from  Ha'ti  on 
or  after  March  1. 1994  shall  be  denied  entry 
if  not  accompanied  by  an  appropriate  export 
visa  or  certification. 
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In  accordance  with  the  provisions  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11. 1986).  52  FR  26057  ()uly  10. 
1987)  and  54  FR  50425  (December  6. 1989). 
and  {  ursuant  to  current  bilateral  textile 
agreement,  as  amended,  between  the 
Governments  of  the  United  States  and  Haiti, 
you  are  directed,  effective  on  February  1. 
1994,  to  establish  guaranteed  access  levels  for 
properly  certified  cotton  and  man-made  fiber 
textile  products  in  the  following  categories 
which  ae  assembled  in  Haiti  from  fabric 
formed  and  cut  in  the  United  States  and  re- 
exported to  the  United  States  from  Haiti 
during  thn  twelve-month  period  beginning  on 
January  1. 1994  and  extending  through 
December  31. 1994.  Shipments  of  these 
products  which  are  exported  from  Haiti  to 
the  United  States  prior  to  February  1. 1994 
shall  be  charged  to  the  existing  quota  level 
for  that  category. 


Category 

Guaranteed  access 
level 

331   

340/640  

341/641         

500,000  dozen  pairs. 
440,000  dozen. 
400,000  dozen. 

347/348      

800,000  dozen. 

350  

120,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  19. 
1987,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  Haiti  authorizes 
the  entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

Effective  on  February  1.  1994,  you  are 
directed  to  amend  the  February  19, 1987 
directive  to  require  that  the  complete  name 
and  address  of  a  company  actually  involved 
in  the  manufacturing  process  of  the  textile 
product  covered  by  the  visa  or  certification 
be  placed  on  the  textile  export  document. 
This  information  shall  appear  on  the  export 
document  prior  to  export  from  Haiti. 
However,  for  goods  exported  during  the 
period  February  1, 1994  through  February  28, 
1994.  the  importer  may  type  this  information 
on  the  front  of  the  original  export  document. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency  Cooperative 
Agreement  Revised  Procedures 

agency:  Defense  Logistics  Agency. 
Department  of  Defense. 
ACTION:  Cooperative  agreements; 
proposed  revised  procedures. 

SUMMARY:  This  proposed  revised 
procedure  implements  title  10.  chapter 
142.  United  States  Code,  as  amended, 
which  authorizes  the  Secretary  of 
Defense,  acting  through  the  Director. 
Defense  Logistics  Agency  (DLA).  to 
enter  into  cost  sharing  cooperative 
agreements  to  support  procurement 
technical  assistance  programs 
established  by  state  and  local 
governments,  private  nonprofit 
organizations.  Tribal  organizations,  and 
Indian-owned  economic  enterprises. 
Subpart  III  of  this  issuance  establishes 
the  proposed  administrative  procedures 
to  be  implemented  by  DLA  to  enter  into 
such  agreements  for  this  purpose. 
EFFECTIVE  DATE:  March  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sim  Mitchell.  Program  Manager. 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (AQAU).  Defense 
Logistics  Agency.  Cameron  Station. 
Alexandria.  VA  22304-6100,  telephone 
(703) 274-6471. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  Department  of  Defense  (DoD) 
efforts  to  increase  competition  in  the 
private  sector  have  been  supplemented 
by  many  state  and  local  governments 
and  other  entities  which  operate 
procurement  technical  assistance  (PTA) 
programs.  The  DoD  PTA  Program 
provides  assistance  to  eligible  entities 
by  sharing  the  cost  of  establishing  new 
and/or  maintaining  existing  PTA 
programs.  The  PTA  program  is  designed 
to  expand  the  DoD  industrial  base  and 
increase  competition  for  its 
requirements  for  goods  and  services, 
thereby" reducing  the  cost  of  maintaining 
a  strong  national  security. 

The  PTA  Cooperative  Agreement 
Program-was  established  by  the  Fiscal 
Year  (FY)  1985  DoD  Authorization  Act. 
Public  Law  98-525.  The  Public  Law 
amended  title  10.  United  States  Code 
(USC).  by  adding  chapter  142.  Title  10. 
use.  as  amended,  continues'  to 
authorize  the  Secretary  of  Defense, 
acting  through  the  Director.  Defense 
Logistics  Agency  (DLA).  to  enter  into 
cost  sharing  cooperative  agreements 
with  state  and  local  governments,  other 
nonprofit  entities.  Tribal  organizations 
and  Indian  economic  enterprises 
(hereafter  referred  to  as  eligible  entities 


as  defined  in  Section  3  of  this 
procedure)  to  establish  and  conduct 
PTA  programs. 

The  FY  DoD  Authorization  Act 
authorized  a  total  of  $12  million  to 
support  the  program  during  FY  94.  Of 
this  total,  $600,000  is  available  for 
Indian  programs  only. 

Limitations  placed  on  these  funds  are: 

(a)  DoD's  share  of  an  eligible  entity's 
net  program  cost  (NPC)  shall  not  exceed 
50%.  unless  the  eligible  entity/recipient 
proposes  to  cover  a  distressed  area.  If 
the  eligible  entity/recipient  proposes  to 
cover  a  distressed  area,  the  DoD  share 
may  be  increased  to  an  amount  not  to 
exceed  75%.  In  no  event  shall  DoD's 
share  of  NPC  exceed  $150,000  for 
programs  providing  less  than  statewide 
coverage  or  $300,000  for  programs 
providing  statewide  coverage. 

(b)  For  the  Indian  Program.  DoD's 
share  of  NPC  shall  not  exceed  75%  of 
$150,000.  whichever  is  less,  for 
programs  providing  services  on  a 
reservation(s)  within  one  Bureau  of 
Indian  Affairs  (BIA)  service  area.  For 
programs  providing  services  to  100%  of 
the  reservations  within  one  BIA  service 
area  and  at  least  50%  of  the  reservations 
of  at  least  one  additional  BIA  service 
area  (multi-area  coverage).  DoD's  share 
of  NPC  shall  not  exceed  75%  or 
$300,000.  whichever  is  less. 

The  purpose  of  the  proposed  revised 
procedure  is  to  make  available  to  all 
eligible  entities  the  prerequisites, 
policies  and  procedures  which  will 
govern  the  award  of  cooperative 
agreements  by  DLA.  Also,  this 
procedure  establishes  the  guidelines 
which  will  govern  the  administration  of 
cooperative  agreements. 

Although  this  procedure  will  affect  ail 
eligible  entities  desiring  to  enter  into  a 
DLA  awarded  cooperative  agreement. 
DLA  has  determined  that  this  procedure 
does  not  involve  a  substantial  issue  of 
fact  or  law.  and  that  it  is  unlikely  to 
have  a  substantial  or  major  impact  on 
the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses.  This 
determination  is  based  on  the  fact  that 
the  proposed  cooperative  agreement 
procedure  implements  policies  already 
published  by  the  Office  of  management 
and  Budget  pursuant  to  title  31,  chapter 
63.  United  States  Code.  Using 
Procurement  Contracts  and  Grants  and 
Cooperative  Agreements.  In  addition, 
DLA  cooperative  agreements  will  be 
entered  into  pursuant  to  the  authorities 
and  restrictions  contained  in  the  annual 
DoD  Authorization  and  Appropriation 
Acts.  Therefore,  public  hearings  were 
not  conducted. 
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II.  Other  Information 

The  language  contained  in  the  current 
coofjerative  agreement  procedure 
hmited  the  period  of  coverage  to  the  FY 
93  Program  in  that  it  addressed  the  FY 
93  Authorization  Act  requirements  in 
specific  terms,  including  the  exact 
dollar  amounts  of  funding  applicable  to 
the  Program.  This  proposal  revision  to 
the  procedure  will  provide  general 
guidance  for  cooperative  agreements 
entered  into  by  the  DLA  and  will 
become  a  permanent  document  for  the 
duration  of  the  FY  94  program. 

Comments  are  invited  on  the 
procedure.  Comments  should  be 
submitted  to  the  Defense  Logistics 
Agency,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
ATTN:  AQAU,  Cameron  Station, 
Alexandria,  VA  22304-6100.  Comments 
received  after  2  March  1994  may  not  be 
considered  in  formulating  revisions  to 
the  Procedure. 

III.  Proposed  Revision  to  DLA 
Procedure — Cooperative  Agreements 

3-1     Policy 

A.  Proposals  for  cooperative 
agreements  are  obtained  through  the 
issuance  of  a  Defense  Logistics  Agency 
(DLA)  solicitation  for  cooperative 
agreement  proposals,  (hereafter  referred 
to  as  a  SCAP).  The  contents  of  this 
procedure  shall  be  incorporated,  in 
whole  or  in  part,  into  the  SCAP  to 
establish  administrative  requirements  to 
execute  and  administer  DLA  awarded 
cooperative  agreements.  The  SCAP  may 
include  additional  administrative 
requirements  that  are  not  included 
herein. 

B.  The  SCAP  is  issued  by  the  PTA 
Cooperative  Agreement  Program 
Manager's  office  in  the  DLA  Office  of 
Small  and  Disadvantaged  Business 
Utilization.  The  Program  Manager's 
office  will  also  respond  to  any  SCAP 
questions  that  may  arise. 

C.  The  SCAP  will  become  part  of  the 
applicant's  offer  upon  acceptance  of  its 
proposal. 

D.  Only  one  proposal  will  be  accepted 
from  a  single  eligible  entity. 

E.  Proposals  will  not  be  accepted  from 
applicants  which  apply  as  co-equal 
partners  or  joint  ventures.  Only  one 
organization  can  take  the  lead  and 
primary  responsibility  for  the  proposed 
program.  In  other  words.only  one 
eligible  entity  can  submit  a  proposal. 

P.  Proposals  will  not  be  accepted  from 
applicants  who  propose  to  provide  less 
than  county  or  equivalent  (i.e.  parish, 
borough)  (hereafter  referred  to  as  county 
or  equivalent)  coverage.  For  example,  if 
an  applicant  proposes  to  service  any 
part  of  a  county  or  equivalent,  the 


applicant  must  service  the  entire  county 
or  equivalent. 

G.  Cooperative  agreements  will  be 
awarded  on  a  competitive  basis 
consistent  with  the  SCAP.  It  is  DLA's 
policy  to  encourage  fair  and  open 
competition  when  awarding  cooperative 
agreements. 

H.  Letters  of  support  and 
recommendation  from  Members  of 
Congress  will  not  be  considered  in  the 
evaluation  and  selection  of  proposals  to 
receive  cooperative  agreement  awards. 

I.  The  SCAP  shall  be  given  the  widest 
practical  dissemination.  It  will  be 
provided  to  all  known  eligible  entities 
and  to  those  that  request  copies  after  its 
issuance.  All  eligible  entities  interested 
in  submitting  a  proposal  under  the 
SCAP  will  be  invited  to  participate  in  a 
preproposal  conference.  Preproposal 
conferences  will  be  held  at  the  locations 
designated  in  the  SCAP,  approximately 
30  calendar  days  prior  to  tiie  SCAP's 
closing  date. 

J.  The  SCAP  shall  not  be  considered 
to  be  an  offer  made  by  DoD.  It  will  not 
obligate  DoD  to  make  any  awards  under 
this  Program. 

K.  The  eligible  entity  is  bound  to 
perform  the  services  described  in  its 
offer  if  selected  for  an  award,  and  upon 
its  proposal  being  incorpwrated  into  the 
cooperative  agreement  award  document. 

L.  Cooperative  agreement  recipients 
will  have,  on  file,  policies  and 
procedures  applicable  to  the  PTA 
center's  management  control  and 
financial  control  systems. 

M.  DoD  is  not  responsible  for  any 
monies  expended  or  expenses  incurred 
by  applicants  prior  to  the  award  of  a 
cost  sharing  cooperative  agreement. 
However,  actual  expenses  incurred  by 
FY  94  award  recipients  to  participate  in 
a  FY  94  preproposal  and/or  postaward 
training  conference  may  be  reimbursed 
under  the  FY  94  cooperative  agreement 
award  subject  to  the  provisions  of  the 
applicable  cost  principles. 

N.  The  award  of  a  cooperative 
agreement  under  this  program  shall  not, 
in  any  way,  obligate  DoD  to  enter  into 
a  contract  or  give  preference  for  the 
award  of  a  contract  to  a  business  firm 
which  is  or  becomes  a  client  of  a  DLA 
cooperative  agreement  recipient. 

O.  Cooperative  agreement  recipients 
must  give  special  emphasis  to  assisting 
small  disadvantaged  busirvess  (SDB) 
firms  which  participate  or  aspire  to 
participate  in  DoD  prime  and 
subcontracting  opportunities.  A 
concerted  effort  must  be  made  by 
recipients  to  identify  SDB  firms  and 
provide  them  with  marketing  and 
technical  assistance,  particularly  where 
such  firms  are  referred  for  assistance  by 
a  DoD  component,  other  Federal 


agencies,  and  stale  and/or  local 
governments. 

P.  Award  recipients  are  not  required 
to  obtain  or  retain  private,  profit  making 
and/ or  nonprofit  consultants  to  support 
the  program.  Any  subcontract  costs 
being  proposed  for  consulting  services 
shall  not  exceed  10%  of  the  total 
program  cost  (TPC)  (25%  of  TPC  under 
the  American  Indian  Program). 
Proposals  containing  subcontracting 
costs  for  consultant  services  in  excess  of 
10%  of  TPC  (25%  of  TPC  under  the 
American  Indian  Program),  will  be 
rejected. 

Q.  Reasonable  quantities  of 
government  publications,  such  as 
"Selling  to  the  Military,"  may  be 
furnished  to  award  recipients  at  no  cost, 
subject  to  availability.  All  requests  for 
such  publications  must  be  submitted  to 
the  cognizant  Deputy  for  Small 
Business. 

R.  For  the  purpose  of  executing 
cooperative  agreements,  authority  is 
delegated  to  the  Grants  Officer. 

S.  Each  cooperative  agreement 
recipient's  area  of  performance  will  be 
limited  to  the  county(ies)  or  equivalent 
specified  in  its  cooperative  agreement 
award,  including  modifications  thereto. 
For  the  American  Indian  Program,  the 
recipient's  area  of  performance  will  be 
limited  to  the  reservalion(s)  specified  in 
its  cooperative  agreement.  Recipients 
may  voluntarily  service  clients  outside 
their  area  of  performance  provided  that 
the  client's  location  is  not  being 
serviced  by  another  PTA  recipient. 

T.  The  PTA  center's  program 
manager/director  must  be  employed  by 
the  PTA  center  on  a  full-time  (100%) 
basis  and  salary  must  be  charged  to  the 
PTA  program. 

U.  A  minimum  of  25%  of  the  PTA 
program's  requirements  must  be 
performed  by  the  recipient.  The 
remaining  75%  of  the  PTA  program's 
requirements  may  be  performed  by 
either  the  recipient  and/or 
subre<.ipients,  as  applicable. 

V.  To  be  considered  during  the 
evaluation  process,  part-time  PTA 
program  employees  must  devote  a 
minimum  of  3  calendar  months  per  year 
of  thei  r  time  to  the  PTA  program.  Time 
spent  may  be  performed  continuously  or 
incrementally  during  the  12  month 
period. 

W.  Cooperative  agreement  recipients 
are  required  to  provide  information  to 
their  clients  relating  to  the  objectives  of 
the  Government's  electronic  commerce 
initiative  which  are  as  follows: 

1.  Exchange  procurement 
information — such  as  solicitations, 
offers,  contracts,  purchase  orders, 
invoices,  payments,  and  other 
contractual  documents  electronically 
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between  the  private  sector  and  the 
Federal  government  to  the  maximum 
extent  practical; 

2.  Provide  businesses,  including 
small,  small  disadvantaged,  and 
women-owned  businesses  with  greater 
access  to  Federal  procurement 
opportunities; 

3.  Ensure  that  potential  suppliers  are 
provided  simplified  access  to  the 
Federal  government's  electronic 
commerce  system; 

4.  Employ  nationally  and 
internationally  recognized  data  formats 
that  serve  to  broaden  and  ease  the 
electronic  interchange  of  data.  (These 
formats  are  the  ANSI  ASC  X-12  and 
UNEDIFACT  formats.) 

5.  Use  agency  and  industry  systems 
and  networks  to  enable  the  Government 
and  potential  suppliers  to  exchange 
information  and  access  Federal 
Procurement  data. 

X.  For  the  American  Indian  Program, 
if  a  tribal  organization  is  to  perform 
services  benefiting  other  Indian  tribe(s). 
written  approval  must  be  obtained  by 
the  eligible  entry  from  each  Indian  Tribe 
to  be  ser\'iced.  Approval  will  consist  of 
a  written  statement  (signed  by  a 
responsible  official  authorized  to  legally 
bind  the  Indian  tribe  to  be  serviced) 
indicating  that  the  Indian  tribe  approves 
and  agrees  to  accept  the  services  to  be 
provided  by  the  tribal  organization. 

3-2     Scope 

This  procedure  implements  title  10. 
chapter  142,  United  States  Code,  as 
amended,  and  establishes  procedure 
and  guidelines  for  the  award  and 
administration  of  cost  sharing 
cooperative  agreements  entered  into 
between  DLA  and  eligible  entities. 
Under  these  agreements,  financial 
assistance  provided  by  DoD  to 
recipients  will  cover  the  DoD  share  of 
the  cost  of  establishing  new  and/or 
maintaining  existing  PTA  programs 
which  furnish  PTA  to  business  entities. 

:}-3    Definitions 

The  following  definitions  apply  for 
the  purpose  of  this  procedure. 

A.  Act.  The  enabling  legislation  that 
authorizes  the  establishment  and 
continuation  of  the  PTA  Cooperative 
Agreement  Program  each  FY. 

B.  Agency.  A  field  office,  of  one  of  the 
twelve  service  areas,  as  published  by  the 
Bureau  of  Indian  Affairs  (BIA).  U.S. 
Dfoartment  of  the  Interior. 

C.  American  National  Standards 
Institute  (ANSI)  Standard.  A  document 
published  by  ANSI  that  has  been 
approved  thrcpgh  the  consensus  process 
of  public  anno^nrement  and  review. 
Each  of  thes^tandards  must  have  been 
developed  by  an  ANSI  Committee  and 


must  be  revisited  by  that  Committee 
within  5  years  for  update. 

D.  Civil  jurisdiction.  All  cities  with  a 
population  of  at  least  25,000  and  all 
counties.  Townships  of  25,000  or  more 
population  are  al.so  considered  as  civil 
jurisdictions  in  four  States  (Michigan. 
New  Jersey,  New  York,  and 
Pennsylvania).  In  Connecticut, 
Massachusetts,  Puerto  Rico  and  Rhode 
Island  where  counties  have  very  limited 
or  no  government  functions,  the 
classifications  are  done  for  individual 
towns. 

E.  Client.  A  recognized  business 
entity,  including  a  corporation, 
partnership,  or  sole  proprietorship, 
organized  for  profit  or  nonprofit,  which 
is  small  or  other  than  small,  that  has  the 
potential  or  is  seeking  to  market  its 
goods  and/or  services  to  DoD,  other 
Federal  agencies,  and  state  and/or  local 
governments. 

F.  Consultant  senices.  Marketing  and 
technical  assistance  offered  directly  to 
cooperative  agreement  recipients  by 
private  nonprofit  and/or  profit  making 
individuals,  organizations  or  otherwise 
qualified  business  entities. 

G.  Cooperative  agreement.  A  binding 
legal  instrument  refiecting  a 
relationship  between  DLA  and  the 
recipient  of  a  cooperative  agreement 
when  the  principal  purpose  of  the 
relationship  is  to  transfer  a  thing  of 
value  to  the  recipient  to  carry  out  a 
public  purpose  of  support  or 
stimulation  authorized  by  a  law  of  the 
United  States  instead  of  acquiring 
property  or  services  for  the  direct 
benefit  or  use  of  the  United  States 
Government.  Substantial  involvement  is 
expected  between  DLA  and  the 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement. 

H.  Cooperative  agreement  offer/ 
application/proposal.  An  eligible 
entity's  response  to  the  SCAP  describing 
its  existing  or  planned  PTA  program. 

I.  Cooperative  agreement  award 
recipient.  An  organization  receiving 
financial  assistance  directly  from  DLA 
to  carry  out  a  PTA  program.  The 
organization  is  the  entire  legal  entity 
even  if  only  a  particular  component  of 
the  entity  is  designated  in  the 
cooperative  agreement  award  document. 

J.  Cost  matching  or  sharing.  The 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

K.  Counseling  session.  A  documented 
counseling  session  (telephone  call, 
correspondence,  or  personal  discussion) 
held  with  a  client,  where  professional 
guidance  is  provided  to  assist  the  client 
in  marketing  its  products  and/or 
services  to  DoD,  other  Federal  agencies, 
and  state  and  local  governments.  This 
includes,  but  is  not  limited  to,  providing 


advice  and  assistance  regarding 
marketing  opportunities  or  technical 
assistance  in  areas  such  as: 

(1)  Matching  the  client's  products 
and/or  services  with  that  being 
purchased  by  DoD,  other  Federal 
agencies,  and  state  and  local 
governments; 

(2)  Assisting  with  understanding 
specifications; 

(3)  Preparing  applications  to  be 
placed  on  solicitation  mailing  lists: 

(4)  Preparing  offers; 

(5)  Providing  postaward  assistance  in 
areas  such  as  production,  quality  system 
requirements,  finance,  engineering, 
transportation  and  packaging;  and 

(6)  Providing  information  to  business 
firms  on  the  Mentor-Protege  Pilot 
Program;  Defense  Conversion, 
Reinvestment  and  Transition  Assistance 
Act  of  1992;  the  Metric  Conversion  Act; 
Electronic  Commerce/Electronic  Data 
Interchange  (EC/EDI);  and  Total  Quality 
Management  (TQM). 

The  distribution  of  publications  or 
specifications,  or  simply  referring 
clients  to  another  source  for  advice  or 
assistance,  is  not  considered  to  be  a 
counseling  session. 

L.  Direct  cost.  Any  cost  that  can  be 
identified  specifically  with  a  particular 
final  cost  objective.  No  final  cost 
objective  shall  have  allocated  to  it  as  a 
direct  cost  any  cost,  if  other  costs 
incurred  for  the  same  purpose,  in  like 
circumstances,  have  been  included  in 
any  indirect  cost  pool  to  be  allocated  to 
that  or  any  other  final  cost  objective. 

M.  Distressed  area.  The  geographic 
area  to  be  serviced  by  an  eligible  entity 
in  providing  PTA  to  business  firms 
physically  located  within  an  area  that: 

(1)  Has  a  per  capital  income  of  80% 
or  less  of  that  State's  average;  or 

(2)  Has  an  unemployment  rate  that  is 
one  percent  greater  than  the  national 
average  for  the  most  recent  24-month 
period  in  which  statistics  are  available. 

N.  Duplicate  coverage.  A  situation 
caused  by  two  or  more  applicants 
offering  to  provide  marketing  and 
technical  assistance  to  clients  located 
within  the  same  county(ies)  or 
equivalent  within  the  same  geographic 
area. 

O.  Electronic  Commerce  (EC).  The 
conduct  of  administration,  finance, 
logistics,  procurement  and 
transportation  between  the  Government 
and  private  industry  using  an  integrated 
automated  information  environment  to 
interchange  business  transactions. 

P.  Electronic  Data  Interchange  (EDI): 
The  computer-to-computer  electronic 
transfer  of  business  transaction 
information  in  a  public  standard 
formatted  messages  through  use  of  a 
Value  Added  Network  (VAN). 
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Q.  Eligible  entities. 

(1)  Organizations  qualifying  to  submit 
a  proposal  under  the  general  PTA 
program,  including: 

(aj  State  government.  Any  of  the 
several  states  of  the  United  States,  the 
EHstrict  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  or  instrumentality 
of  a  State,  exclusive  of  local 
governments.  The  term  does  not  include 
any  public  and  Indian  housing  agency 
under  the  U.S.  Housing  Act  of  1937. 

(b)  Local  government.  A  county, 
municipality,  city,  town,  township, 
local  pubhc  authority  (including  any 
public  and  Indian  housing  agency  under 
the  United  States  Housing  Act  of  1937), 
school  district,  special  district, 
intrastate  district,  council  of 
governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  State  law),  any  other  regional  or 
interstate  government  entity  (such  as 
regional  planning  agencies),  or  any 
agency  or  instrumentality  of  a  local 
government.  The  term  does  not  include 
institutions  of  higher  education  and 
hospitals. 

(c)  Private,  nonprofit  organizations. 
Any  corporation,  trust,  foundation,  or 
institution  which  is  exempt  or  entitled 
to  exemption  under  section  501(c)(3)- 
(6)  of  the  Internal  Revenue  Code,  or 
which  is  not  organized  for  profit  and  no 
part  of  the  net  earnings  of  which  insure 
the  benefit  of  any  private  shareholder  or 
individual. 

(2)  Organizations  qualifying  to  submit 
a  proposal  under  the  American  Indian 
program,  including: 

(a)  Indian  economic  enterprise.  Any 
Indian-owned  (as  defined  by  the 
Secretary  of  the  Interior)  commercial, 
industrial,  or  business  activity 
established  or  organized,  whether  or  not 
such  economic  enterprise  is  organized 
for  profit  or  nonprofit  purposes: 
Provided,  that  such  Indian  ownership 
shall  constitute  not  less  than  51  per 
centum  of  the  enterprise. 

(b)  Tribal  organization.  The 
recognized  governing  body  of  any 
Indian  tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body,  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities. 

R.  Existing  pmgram.  Any  PTA 
program  that  had  a  cooperative 
agreement  award  with  DLA  for  any  two 
or  more  years  subsequent  to  FY  88. 

S.  Federal  funds  authorized.  The  total 
amount  of  Federal  funds  obligated  by 


the  Federal  government  for  use  by  the 
recipient. 

T.  Follow-up  counseling  session.  A 
documented  counseling  session 
(telephone  qall,  correspondence,  or 
personal  discussion)  held  wdth  a  client 
subsequent  to  the  initial  counseling 
session. 

U.  Grants  officer  (GO)/ Administrative 
Grants  Officer  (AGO).  An  official  with 
the  authority  to  enter  into,  administer,  • 
and/or  terminate  grants  or  cooperative 
agreements. 

V.  Indian.  Any  person  who  is  a 
member  of  any  Indian  tribe,  band, 
group,  pueblo,  or  community  which  is 
recognized  by  the  Federal  Government 
as  eligible  for  services  from  the  BIA  and 
any  "Native"  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act  [43  U.S.C. 
1601  et  seq.]. 

VV.  Indian  tribe.  Any  Indian  tribe, 
band,  group,  pueblo,  or  community, 
including  Native  villages  and  Native 
groups  (including  corporations 
organized  by  Kenai,  Sitka,  and  Kodiak) 
as  defined  in  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  Section  1601 
et  seq.j,  which  is  recognized  by  the 
Federal  Government  as  eligible  for 
services  from  the  Bureau  of  Indian 
Affairs. 

X.  Indirect  cost.  Any  cost  not  directly 
identified  with  a  single  final  cost 
objective,  but  identified  with  two  or 
more  final  cost  objectives  or  an 
intermediate  cost  objective.  An  indirect 
cost  is  not  subject  to  treatment  as  a 
direct  cost. 

Y.  Initial  counseling  session.  The  first 
documented  se^ion  (telephone  call, 
correspondence,  or  personal  discussion) 
where  professional  guidanc-e  is  provided 
to  a  business  firm  to  assist  in  marketing 
its  products  and/or  services  to  DoD, 
other  Federal  agencies,  and  state  and/or 
local  governments.  The  initial 
counseling  session  may  determine  that 
the  business  firm  has  no  potential  to  do 
business  with  a  governmental  agency. 

Z.  In-kind  contributions/donations. 
The  value  of  noncash  contributions 
provided  by  the  eligible  entity  and  non- 
Federal  parties  to  the  PTA  Program. 
Only  when  authorized  by  Federal 
legislation  may  property  or  services 
purchased  with  Federal  funds  be 
considered  as  in-kind  contributions/ 
donations.  In-kind  contributions/ 
donations  may  be  in  the  form  of  charges 
for  real  property  and  nonexpendable 
personal  property  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

AA.  Integrated  automated 
information  environment.  Computer-to- 
computer  exchange  of  public  standard 


formatted  messages  through  use  of  a 
VAN. 

AB.  Multi-area  coverage.  A  PTA 
program  that  proposes  to  service  100 
percent  of  the  reservations  located 
within  one  BIA  service  area  and  at  least 
50  percent  of  the  reservations  located 
within  another  BIA  service  area.  The  list 
of  areas  administered  as  Indian 
Reservations,  as  compiled  by  the  BIA 
will  be  included  in  the  SCAP  to  benefit 
American  Indians. 

AC.  Net  program  cost.  The  total 
program  cost  (TPC)  (including  all 
authorized  sources)  less  any  program 
income  and/or  other  Federal  funds  not 
authorized  to  be  shared. 

AD.  New  start.  An  eligible  entity  that 
is  not  an  existing  program  (see  above  for 
definition  of  an  existing  program). 

AE.  Other  Federal  funds.  Federal 
funds  provided  by  Federal  agencies 
other  than  the  Dob  PTA  Cooperative 
Agreement  Program.  When  authorized 
by  statute.  Federal  funds  received  from 
other  sources,  including  grants,  may  be 
used  as  cost  sharing  and/or  cost 
matching  contributions. 

AF.  Per  capita  income.  The  estimated 
average  amount  per  person  of  total 
money  income  received  during  a 
calendar  year  for  all  persons  residing  in 
a  given  political  jurisdiction  as 
published  by  the  U.S.  Department  of 
Commerce,  Bureau  of  the  Census. 

AG.  Prior  approval.  A  written 
approval  by  the  Grants  Officer/ 
Administrative  Grants  Officer 
evidencing  prior  consent,  as  required  by 
the  cooperative  agreement  award 
document. 

AH.  Procurement  technical  assistance 
(PTA)  cooperative  agreement  program. 
A  program  organized  to  generate 
employment  and  improve  the  general 
economy  of  a  locality  by  assisting 
business  firms  in  obtaining  and 
performing  under  DoD,  other  Federal 
agency,  and  state  and  local  government 
contracts. 

AI.  Program  income.  Gross  income 
received  by  the  recipient  or  subrecipient 
from  cooperative  agreement  supported 
activities.  Program  income  includes  fees 
from  services  performed,  or  from  the  use 
or  rental  of  property  acquired  with 
cooperative  agreement  funds.  Except  as 
otherwise  provided  in  statute  or 
regulations  of  the  Federal  agency, 
program  income  does  not  include 
interest  earned  on  advances  of  grant  or 
subgrant  funds,  or  rebates,  credits, 
discounts,  refunds,  etc.,  or  interest 
earned  on  any  of  them. 

AJ.  Public  Standard  Format.  A  data 
exchange  format  which  includes  the 
ANSI  format  ASC  X-12  and/or  the 
United  Nations  Electronic  Data 
Interchange  for  Administration, 
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Commerce  and  Transport 
(UNEDIFACT). 

AJC  Reservation.  Includes  Indian 
reservations,  public  domain  Indian 
allotments,  former  Indian  reservations 
in  Oklahoma,  and  land  held  by 
incorporated  Native  groups,  regional 
corporations,  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act  [43 
U.S.C.  Section  1601  et  seq.). 

AL.  Service  area.  Any  one  of  twelve 
area  offices,  as  published  by  the  U.S. 
Department  of  the  Interior,  BIA,  to 
include:  Aberdeen.  Albuquerque. 
Anardako,  Billings,  Eastern.  Juneau, 
Minneapolis.  Muskogee.  Navajo. 
Phoenix.  Portland  and  Sacramento. 

AM.  Solicitation  for  cooperative 
agreement  proposals  (SCAP).  A 
document  issued  by  DLA  containing 
provisions  and  evaluation  factors 
applicable  to  all  applicants  which  apply 
for  a  PTA  cooperative  agreement. 

AN.  Statewide  coverage.  A  PTA 
program  which  projjoses  to  service  at 
least  50%  of  a  State's  counties  (or 
equivalent  (i.e.,  parishes,  boroughs))  and 
75%  of  a  State's  labor  force. 

AO.  Subrecipient.  The  legal  entity  to 
which  a  subagreement  is  made  and 
which  is  accountable  to  the  recipient  of 
the  cooperative  agreement  for  the  use  of 
the  PTA  program  funds  provided. 

AP.  Third  party  in-kind  contributions. 
The  value  of  non-cash  contributions 
provided  by  non-Federal  third  parties. 
Third  party  in-kind  contributions  may 
be  in  the  form  of  real  property, 
equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

AQ.  Total  program  cost  (TPC).  All 
allowable  costs  as  set  forth  in  OMB 
Circular  Nos.  A-21,  A-87  and  A-122.  as 
applicable.  All  funds  and  in-kind 
contributions/donations  received  from 
all  sources,  including  their  parties,  as  a 
result  of  operating  the  program. 

AR.  Total  quality  management 
ITQ^).  Total  quality  is  a  philosophy  of 
management  which  harnesses  the 
creativity  of  all  employees  (management 
and  non-management)  in  a  structured 
approach  to  continuously  improving  the 
processes  by  which  products  or  services 
are  produced  to  meet  customers' 
requirements  and  expectations.  It  is  an 
integrated  system  of  management  with 
recognizable  components  which: 
acknowledges  that  the  customers) 
define  quahty  in  product  or  service; 
focuses  all  of  the  efforts  of  the  enterprise 
on  understanding  and  meeting  or 
exceeding  customer  needs;  employs 
proven  tools  and  techniques  to  niap  and 
measure  processes  so  that  variation  can 


be  reduced,  defects  can  be  prevented, 
and  problems  can  be  solved;  and 
involves  and  values  everyone. 

AS.  Value  added  network  (VAN).  A 
commercial  telecommunications  service 
provider  which  passes  electronic 
commerce  traffic  between  a  government 
entity  and  a  commercial,  private-sector 
vendor. 

3-4    Program  Purpose  and 
Requirements 

A.  The  purpose  of  the  PTA  Program 
is  to  generate  employment  and  improve 
the  general  economy  of  a  locality  by 
assisting  business  firms  in  obtaining  and 
performing  under  Federal,  state  and 
local  government  contracts. 

B.  Requirements. 

1.  Program  requirements. 

a.  Have  resources  necessary  to 
implement  its  program. 

b.  Assist  busmess  firms  with 
increasing  the  number  of  prime  and 
subcontract  awards  received. 

c  Assist  business  firms  by  providing 
marketing  and  technical  assistance  in 
selling  their  goods  and  services  to  DoD, 
other  Federal  agencies,  and  state  and 
local  governments. 

d.  Provide  business  firms  with 
information  on  the  Mentor- Protege  Pilot 
Program;  Defense  Conversion, 
Reinvestment  and  Transition  Assistance 
Act  of  1992;  The  Metric  Conversion  Act; 
EC/EDI;  and  TQM. 

2.  Service  requirements.  A 
comprehensive  PTA  program  should 
include,  but  should  not  be  limited  to, 
the  following: 

a.  Procurement  Outreach  Program. 
Plan,  procedures  and  resources  to  make 
the  business  community  aware  of  the 
PTA  Cooperative  Agreement  Program, 
what  assistance  it  offers  and  the 
requirements  for  a  business  firm  to 
become  a  client. 

b.  Personnel.  Personnel  qualified  to 
counsel  and  to  advise  business  firms/ 
clients  regarding  PTA  Cooperative 
Agreement  Program  requirements,  as 
they  apply  to  both  prime  and 
subcontracts.  Personnel  qualifications 
should  relate  to  the  program  being 
offered  by  the  applicant/recipient.  Some 
areas  of  consideration  are: 

(1)  Procurement  policies  and 
procedures; 

(2)  Marketing  techniques  and 
strategies; 

(3)  Pricing  policies  and  procedures; 

(4)  Preaward  procedures; 

(5)  Postaward  contract  administration; 

(6)  Quality  assurance; 

(7)  Production  and  manufacturing; 

(8)  Financing; 

(9)  Subcontracting  requirements; 

(10)  Bid  and  proposal  preparation; 

(11)  Electronic  Commerce/Electric 
Data  Interchange;  and 


(12)  Specialized  acquisition 
requirements  for  such  areas  as 
construction,  research  and 
development,  and  data  processing. 

c.  Counseling  program.  Plan, 
procedures  and  resources  for  counseling 
potential  or  existing  clients  regarding 
marketing  their  goods  and/or  services  to 
DoD,  other  Federal  agencies,  and  state 
and  local  governments;  the  publications 
to  be  used  in  such  efforts;  identification 
of  information  to  be  provided  to  clients 
during  counseling  sessions;  and  the 
procedures  for  documenting  counseling 

efforts. 

d.  Marketing  opportunity  program. 
Plan,  procedures  and  resources  for 
identifying  sources  and  opportunities 
for  clients  to  market  their  goods  and/or 
services  to  DoD.  other  Federal  agencies, 
and  state  and  local  governments. 

e.  Client  information  program.  Plan, 
procedures  and  resources  for  educating 
clients  concerning  each  of  the  following: 
Mentor-Protege  Pilot  Program;  Defense 
Conversion,  Reinvestment  and 
Transition  Assistance  Act  of  1992;  The 
Metric  Conversion  Act;  and  Total 
Quality  Management  (TQM). 

f.  Electronic  Data  Interchange/ 
Electronic  Commerce  (EDI/EC)  Program. 
Plan,  procedures  and  resources  to  assist 
clients  with  understanding  the 
objectives  of  the  Government's  EC/EDI 
initiatives.  EC/EDI  uses  value  added 
networks  (VAN)  to  pass  data 
electronically  between  the  government 
procurement  activity  and  the  industry 
trading  partner  (vendor).  The 
government  procurement  activity  is 
connected  to  a  VAN  which  is  also 
connected  to  a  vendor.  The  objectives  of 
the  Government's  EC/EDI  initiatives  are 
as  follows: 

(1)  Exchange  procurement 
information  such  as:  solicitations,  offers, 
contracts,  purchase  orders,  invoices, 
payments,  and  other  contractual 
documents  electronically  between  the 
private  sector  and  the  Federal 
government  to  the  maximum  extent 
practicable; 

(2)  Provide  businesses,  including 
small,  small  disadvantaged,  and 
women-owned  businesses  with  greater 
access  to  Federal  procurement 
opportunities; 

[3]  Ensure  that  potential  suppliers  are 
provided  simplified  access  to  the 
Federal  government's  electronic 
commerce  system; 

(4)  Employ  nationally  and 
internationally  recognized  data  formats 
that  serve  to  broaden  and  ease  the 
electronic  interchange  of  data  (These 
formats  are  the  ANSI  ASC  X-12  and 
UNEDIFACT  formats);  and 

(5)  Use  agency  and  industry  systems 
and  networks  to  enable  the  Government 
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and  potential  suppliers  to  exchange 
information  and  Federal  procurement 
data. 

g.  Postaward  Assistance  Progmm. 
Plan,  procedures  and  resources  for 
educating  clients  concerning  contract 
postaward  functions  in  areas  such  as: 
production,  quality  systems,  finance, 
transportation,  packaging, 
subcontracting,  etc. 

h.  Contract  Award  Verification 
Program.  Plan,  procedures  and 
resources  for  collecting,  documenting, 
and  reporting  prime  and  subcontract 
awards  received  by  clients  due  to 
assistance  provided  by  the  award 
recipient.  The  recipient  must  be  capable 
of  segregating  data  by  origin  of  the 
award  (DoD,  other  Federal  agency,  state 
or  local  government)  and  type  of 
business  receiving  the  award  (small 
business  or  other  than  small  business^. 
In  addition,  award  recipients  are 
required  to  have  on  file  for  their  clients 
for  each  reported  award,  the  following: 

(1)  The  number  and  dollar  value  for 
prime  and  subcontract  awards  received 
by  clients; 

(2)  A  signed  statement  from  the  client 
confirming  that  the  prime  and/or 
subcontract  award  was  obtained  as  a 
result  of  the  assistance  provided  by  the 
PTA  center;  and 

(3)  A  means  of  validating  the  data. 
3.  Fees  and  service  charges.  If  the 

applicant  plans  to  charge  business 
firms/clients  a  fee  or  service  charge, 
accounting  procedures  and  details  as  to 
the  amount  and  basis  for  the  fee  or 
service  charge  must  be  described. 

3-5    Procedures 

A.  Grants  Officer  (GO)  as  used  herein 
refers  to  the  GO  assigned  to  the  Program 
Manager's  office,  HQ  DLA  Office  of 
Small  and  Disadvantaged  Business 
Utilization. 

B.  The  Program  Manager's  office 
develops  and  prepares  the  SCAP  and 
evaluation  criteria. 

C.  The  DLA  PTA  Cooperative 
Agreement  Policy  Committee  (Policy 
Committee)  approves  the  SCAP  and 
evaluation  criteria  prior  to  its  issuance. 
The  Policy  Committee  is  comprised  of 
representatives  from  the  HQ,  DLA, 
Directorates  of  General  Counsel, 
Acquisition  (Offices  of  Small  and 
Disadvantaged  Business  Utilization, 
Contract  Management  and 
Procurement),  Corporate  Administration 
(Office  of  Congressional  Affairs),  and 
Comptroller,  The  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization  serves  as  the  Policy 
Committee  Chairman. 

D.  The  Policy  Committee  is  the  final 
administrative  appeal  authority  for 
disputes  and  protests. 


E.  Proposals  and  revisions  received 
after  the  deadlines  for  receipt  of 
proposals  (to  be  specified  in  the  SCAP) 
will  not  be  evaluated  unless  they  are 
determined  acceptable  based  upon  the 
following  criteria. 

(a)  Acceptable  evidence  to  support  an 
otherwise  late  proposal  or  revised 
proposal  received  after  the  closing  time 
and  date  shall  consist  of: 

1.  An  original  U.S.  Post  Office  receipt 
for  registered  or  certified  mail  showing 
date  of  mailing  not  later  than  five 
calendar  days  before  the  date  specified 
for  receipt  of  proposals  and  revisions;  or 

2.  When  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  the  date  entered  by 
the  post  office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service — Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  The  postmark  date  must 
be  two  working  days  prior  to  the  date 
specified  for  receipt  of  proposals.  The 
term  working  days  excludes  weekends 
and  Federal  holidays.  Applicants 
should  request  the  postal  clerk  to  place 
a  legible  hand  cancellation  "bull's-eye" 
postmark  on  both  the  receipt  and 
envelope  or  wrapper. 

(b)  If  the  proposal  or  revision  is  hand- 
delivered,  the  specific  time  and  delivery 
date  shall  be  supported  by  a  receipt 
given  by  the  Program  Manager's  office. 

F.  The  evaluation  of  proposals 
submitted  in  response  to  the  SCAP  and 
the  selection  of  award  recipients  shall 
be  conducted  as  detailed  below: 

(1)  Intitial  evaluation.  The  GO 
performs  an  evaluation  of  each  proposal 
received  to  determine  if  the  proposal: 

(a)  Provides  county-wide  or 
equivalent  coverage; 

(b)  Contains  sufficient  technical,  cost 
and  other  information; 

(c)  Has  been  signed  by  a  responsible 
official  authorized  to  bind  the  eligible 
entity;  and 

(d)  Generally  meets  all  requirements 
of  the  SCAP.  If  a  proposal  is  removed 
from  further  consideration  for  an  award 
by  the  GO,  the  applicant  will  be 
promptly  notified  of  the  reason(s)  for 
removal.  The  applicant's  proposal  will 
be  retained  with  other  unsuccessful 
proposals  by  the  GO. 

(2)  Minor  infonnalities  and  mistakes. 
The  GO  shall  examine  all  proposals  for 
mistakes. 

(a)  The  GO  shall  provide  an  eligible 
entity  the  opportunity  to  cure  any 
deficiency  resulting  from  a  minor 
informality  or  irregularity  contained  in 
the  offer  or  waive  the  deficiency, 
whichever  is  to  the  advantage  to  the 
Government.  A  minor  informality  or 
irregularity  is  one  that  is  merely  a 


matter  of  form  and  not  of  substance.  It 
also  pertains  to  some  immaterial  defect 
in  an  offer  or  variation  of  an  offer  from 
the  exact  requirements  of  the 
solicitation  that  can  be  corrected  or 
waived  without  being  prejudicial  to 
other  offerors.  The  defect  or  variation  is 
immaterial  when  the  effect  on  program 
quality  is  negligible  when  contrasted 
with  the  program's  total  cost.  (Two 
examples  or  minor  informalities  include 
the  failure  of  the  eligible  entity  to:  (1) 
Return  the  required  number  of  copies  of 
its  proposal;  and  (2)  Execute  the 
certifications  required  by  the  SCAP    . 
clauses). 

(b)  In  case  of  apparent  mistakes  and 
in  cases  where  the  GO  has  reason  to 
believe  that  a  mistake  may  have  been 
made,  the  GO  shall  request  verification 
from  the  entity  that  the  offer  "should 
read  as  stated"  calling  attention  to  the 
suspected  mistake.  Any  clerical  mistake, 
apparent  in  the  offer,  may  be  corrected 
by  the  GO.  (Examples  of  apparent 
mistakes  are:  (1)  Obvious  misplacement 
of  a  decimal  point;  (2J  incorrect 
transposition  of  numbers;  and  (3) 
obvious  mistake  in  identifying  the 
program  type  (existing  versus  new 
start)).  The  GO  shall  obtain  from  the 
eligible  entity  a  written  verification  of 
the  offer  intended. 

(c)  Correction  of  a  mistake  by  the  GO 
shall  be  effected  by  attaching  the 
verification  to  the  original  offer.  The  GO 
shall  not  make  corrections  on  the 
entity's  proposal.  Corrections  shall  be 
restated  in  the  cooperative  agreement 
award  document,  if  the  entity  receives 
an  award. 

(d)  If  an  eligible  entity  requests 
permission  to  correct  a  mistake, 
including  those  identified  by  the  GO 
during  their  review  and  clear  and 
convincing  evidence  establishes  the 
existence  of  the  mistake,  the  GO  may 
make  a  determination  permitting  the 
eligible  entity  to  correct  the  mistake.  If 
this  correction  would  result  in 
displacing  one  or  more  eligible  entities 
that  would  otherwise  rank  higher,  such 
a  determination  shall  not  be  made 
unless  the  existence  of  the  mistake  and 
the  proposed  information  actually 
intended  are  ascertained  substantially 
from  the  proposal  itself. 

(3)  The  GO  will  review  and  verify  the 
accuracy  of  the  applicant's  program 
status  stated  on  block  8,  "Type  of 
Application"  of  the  Standard  Form  (SF) 
424.  If  the  GO  considers  the  proposal 
status  misclassified,  the  matter  will  be 
reviewed  with  the  applicant.  If  there  is 
disagreement,  the  GO'S  decision 
regarding  the  program  classification  is 
final  and  is  not  subject  to  further 
review. 
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(4)  If  the  GO  determines  that 
supporting  documentation  does  not 
substantiate  the  applicant's  proposed 
distressed  area  status  (where  greater 
than  50%  funding  as  the  DoD  share  is 
requested),  the  application  will  be 
disqualified  and  not  be  given  further 
review  or  consideration  for  an  award. 
The  proposal  will  be  retained  with  other 
unsuccessful  applicants  by  the  GO. 

(5)  The  GO  will  forward  all  proposals 
which  pass  the  initial  evaluation  phase 
to  the  Evaluation  Panel.  These  proposals 
are  then  subjected  to  a  comprehensive 
evaluation  by  the  Evaluation  Panel. 

(6)  Comprehensive  Evaluation.  A 
specially  constituted  HQ,  DLA, 
Evaluation  Panel  comprised  of  small 
business  specialists,  contract 
management  specialists,  and  other 
personnel  deemed  appropriate  by  the 
Policy  Committee  performs  the 
comprehensive  evaluation.  A  member  of 
the  HQ  DLA  Directorate  of  General 
Counsel  provides  legal  assistance  to  the 
Evaluation  Panel,  as  needed. 

The  purpose  of  the  comprehensive 
evaluation  is  to  assess  the  merits  of  the 
proposals  to  determine  which  offer  the 
greatest  likelihood  of  achieving  the 
stated  program  purpose  considering 
technical,  quaUty,  personnel 
qualifications,  estimated  cost,  and  other 
relevant  factors.  The  Evaluation  Panel 
conducts  its  evaluations  in  accordance 
with  stated  criteria. 

{7)  Duplicate  coverage.  Proposals  that 
include  duplicate  coverage  will  be 
processed  by  the  GC/as  follows: 

(a)  General  Program. 

J.  When  two  or  more  applicants 
submit  proposals  that  provide  duplicate 
coverage  of  the  county(ies)  or  equivalent 
within  the  geographic  area  which  the 
applicant  plans  to  service,  selection 
priority  will  be  given  to  the  proposal 
that  is  assigned  the  highest  total  points 
by  the  Evaluation  Panel. 

2.  To  be  considered  for  an  award,  an 
applicant's  proposal  shall  not  duplicate 
more  than  25%,  on  an  individual  or 
cumulative  basis,  any  of  the  county(ies) 
or  equivalent  pro'posed  by  other 
applicant(s). 

3.  Only  one  statewide  program  will  be 
awarded  in  a  state. 

(b)  American  Indian  Program. 

1.  When  two  or  more  applicants 
submit  proposals  that  provide  duplicate 
coverage  of  the  reservation(s)  which  the 
applicant  plans  to  service,  selection 
priority  will  be  given  to  the  proposal 
that  is  assigned  the  highest  total  points 
by  the  Evaluation  Panel. 

2.  To  be  considered  for  an  award,  an 
applicant's  proposal  shall  not  duplicate 
more  than  25%  on  an  individual  or 
cumulative  basis  any  of  the 


reservation(s)  proposed  by  other 
applicant(s). 

G.  The  award  recommendations  are 
approved  by  the  Program  Manager  and 
executed  by  the  GO. 

3-6    Evaluation  Factors 

A.  Proposals  received  as  a  result  of 
the  SCAP  will  be  grouped  as  existing 
programs  and  new  start  programs  based 
on  the  information  provided  on  block  8 
of  the  SF  424,  or  as  determined  by  the 
GO. 

B.  Each  group  of  proposals  will  be 
evaluated  separately  based  upon  the 
evaluation  factors  specified  for  the 
group.  The  SCAP  will  provide  an 
explanation  of  each  evaluation  factor. 

C.  Proposals  will  be  to  be  evaluated, 
and  award  will  be  made,  without 
discussions  with  the  applicants  (other 
than  discussions  conducted  for  the 
purpose  of  minor  clarification). 

D.  The  following  evaluation  factors 
(which  may  be  subject  to  change)  will 
be  considered: 

(1)  Existing  Program  Service 
Requirements. 

(a)  Program's  past  performance  and 
effectiveness,  description  and 
development. 

1 .  Past  performance  and  effectiveness. 

2.  Description. 

a.  Types  and  qualifications  of 
personnel. 

b.  Geographic  area(s)  the  applicant 
plans  to  service. 

1.  The  county(ies)  or  equivalent  the 
applicant  plans  to  service. 

2.  Level  of  unemplojTnent  in  the 
county(ies)  or  equivalent  the  applicant 
plans  to  service. 

c.  Potential  number  and  types  of 
clients  the  applicant  plans  to  service. 

3.  Development. 

a.  Procurement  Outreach  Program. 

b.  Counseling  Program. 

c.  Marketing  Opportunities  Program. 

d.  Client  Information  Program. 

e.  Electronic  Commerce/Electronic 
Data  Interchange  (EC/EDI)  Program. 

/.  Postaward  Assistance  Program. 
g.  Contract  Award  Verification 
Program. 

(b)  Subcontracting  for  consultant 
services. 

(2)  New  Start  Program  Service 
Requirements. 

(a)  Program's  description  and 
development. 
J.  Description. 

a.  Types  and  qualifications  of 
personnel. 

b.  Geographic  area(s)  the  applicant 
plans  to  service. 

1.  The  county(ies)  or  equivalent  the 
applicant  plans  to  service. 

2.  Level  of  unemployment  in  the 
county(ies)  or  equivalent  the  applicant 
plans  to  service. 


c.  Potential  number  and  types  of 
clients  the  applicant  plans  to  service. 

2.  Development. 

a.  Procurement  Outreach  Program. 

b.  Counseling  Program. 

a.  Marketing  Opportunities  Program 

d.  Client  Information  Program. 

e.  Electronic  Commerce/Electronic 
Data  Interchange  (EC/EDI)  Program. 

/.  Postaward  Assistance  Program. 

g.  Contract  Award  Verification 
Program. 

(b)  Subcontracting  for  consultant 
services. 

E.  Certain  of  these  evaluation  factors 
will  be  evaluated  based  upon  stated 
implementing  policy  for  programs.  For 
example,  for  the  types  and 
qualifications  of  personnel,  applicants 
and  their  subagreement  applicants  will 
be  required  to  provide  a  list  of 
professional  personnel  by  name  (or  the 
qualification  standard  if  a  position  is 
not  occupied)  along  with  salary  and 
education  information,  previous 
experience  (by  technical  discipline), 
and  the  percentage  of  time  assigned  or 
to  be  assigned  to  directly  performing  the 
program. 

F.  The  amount  of  subcontracting  for 
consultant  services  provided  directly  to 
cooperative  agreement  recipients  by 
private  nonprofit  and/or  profit-making 
individuals,  organizations  or  otherwise 
qualified  business  entities  is  limited  to 
no  more  than  10%  of  TPC  for  both 
existing  programs  and  new  starts  (25% 
of  TPC  under  the  American  Indian 
Program).  However,  in  evaluating  this 
factor  for  existing  programs,  the  smaller 
the  amount  of  subcontracting  for 
consultant  services  the  greater  the 
weight  that  will  be  given.  In  the  case  of 
new  starts,  subcontracting  is  not  an 
evaluation  factor.  New  starts  are  subject 
only  to  the  10%  Umitation  (25% 
limitation  under  the  American  Indian 
Program). 

3-7    DoD  Funding 

A.  The  FY  94  DoD  Authorization  Act 
authorized  a  total  of  $12  million  to 
support  the  PTA  program  during  FY  94. 
Of  this  total  $600,000  is  available  for 
Indian  programs  only. 

B.  For  the  American  Indian  Program, 
proposals  will  be  funded  to  the  extent 
the  $600,000  authorized  for  this 
program  will  allow.  After  selecting  the 
highest  ranking  proposals  for  award, 
any  remaining  funds,  which  may  be 
insufficient  to  fund  the  total  amount  of 
Federal  funds  requested,  may  be  used  to 
make  additional  award(s).  Thus,  an 
applicant  may  be  offered  the 
opportunity  to  reduce  the  amount  of 
Federal  funds  requested  to  facilitate 
receiving  an  award.  Notwithstanding 
the  reduction  in  the  amount  of  Federal 
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funds  requested,  ail  other  terms  and 
conditions  of  the  applicant's  proposals 
must  remain  unchanged. 

3-8    Cost  Sharing  Limitations 

A.  The  DoD  share  of  NPC  shall  not 
exceed  50%,  except  in  a  case  where  an 
eligible  entity  meets  the  criteria  for  a 
distressed  area.  When  the  prerequisite 
conditions  to  quaUfy  as  a  distressed  area 
are  met,  the  DoD  share  may  be  increased 
to  an  amount  not  to  exceed  75%. 

b.  In  no  event  shall  the  DoD  share  of 
NPC  exceed  $150,000  for  programs 
providing  less  than  statewide  coverage 
or  $300,000  for  programs  providing 
statewide  coverage. 

C.  For  the  Indian  Program,  the 
requested  DoD  share  shall  not  exceed 
75%  of  NPC  or  $150,000  for  a  program 
providing  service  on  reservation(s) 
within  one  BIA  service  area,  or  $300,000 
for  a  program  providing  multi-area 
coverage. 

D.  The  type  and  value  of  third-party 
in-kind  contributions/donations  is 
limited  to  no  more  than  25%  of  TPC. 

E.  Indirect  cost  rates  used  in  the 
proposal  are  subject  to  a  downward 
revision  only. 

3-9    Cost  Sharing  Criteria 

A.  Cost  contributions  may  be  either 
direct  or  indirect  costs,  provided  such 
costs  are  otherwise  allowable  in 
accordance  with  the  applicable  cost 
principles.  Allowable  costs  which  are 
absorbed  by  the  applicant  as  its  share  of 
costs  may  not  be  charged  directly  or 
indirectly  or  may  not  have  been  charged 
in  part  or  in  whole  to  the  Federal 
Government  under  other  contracts, 
agreements,  or  grants. 

B.  The  SCAP  will  require  applicants 
to  submit  an  annualized  budget 
estimate,  which  may  include  cash 
contributions,  in-kind  contributions/ 
donations,  and  any  other  Federal  agency 
funding  (including  grants,  loans,  and 
cooperative  agreements)  authorized  to 
be  used  for  this  program. 

C.  Program  income  or  other  Federal 
funds,  that  are  not  authorized  for  use  by 
Federal  statute,  (excluding  loan 
guarantee  agreements  since  these  do  not 
provide  disbursement  of  Federal  funds) 
are  not  acceptable  for  use  as  the 
applicant's  matching  funds.  Inclusion  of 
other  Federal  funds  in  the  program  as 
part  of  TPC  is  subject  to  authorization 
by  Federal  statute  and  the  terms  of  the 
instrument  containing  such  funds  or 
written  advice  obtained  from  the 
agency(ies)  awarding  the  Federal  funds. 
Any  method  used  by  the  eligible  entity 
in  providing  the  required  funds  which 
relies  upon  Federal  funds  must  be 
disclosed  and  identiTied  in  the  eligible 
entity's  proposal. 


D.  Where  distressed  fimHing  {greater 
than  50%)  is  requested  and  the  civil 
jurisdiction(s)  which  the  applicant 
plans  to  service  are  both  distressed  areas 
and  noD-distressed  areas,  two  budgets 
must  be  submitted  based  on  the 
anticipated  distribution  of  TPC  between 
these  two  areas.  In  addition,  the 
recipient's  accounting  system  must 
segregate  and  accumulate  costs  in  each 
of  the  two  budget  areas. 

E.  Recipients  of  PTA  cooperative 
agreements  are  required  to  maintain 
records  adequate  to  reflect  the  nature 
and  extent  of  their  costs  and 
expenditures,  and  to  insure  that  the 
required  cost  participation  is  achieved. 
In  addition,  each  state  and  local 
government  entity  that  receives  Federal 
funding  is  required  to  have  audits 
performed  in  accordance  with  the 
requirements  of  0MB  Circular  A-128. 
Nonprofit  organizations  and  institutions 
of  higher  education  are  required  to  have 
audits  performed  in  accordance  with  the 
requirements  of  0MB  Qrcular  A-133. 
Indian  economic  enterprises  (for  profit 
only)  will  also  have  an  audit  performed 
in  accordance  with  the  requirements  of 
OMB  Circular  A-133.  Recipients  shall 
have  the  audit  organization  send  a  copy 
of  all  audit  reports  which  pertain  to  the 
PTA  cooperative  agreement  directly  to 
the  cognizant  administration  activity. 

F.  If  the  applicant  charges  or  plans  to 
charge  a  fee  or  service  charge  for  PTA 
given  to  clients,  or  receives  any  other 
income  as  a  result  of  operating  the  PTA 
Program,  the  amount  of  program  income 
generated  must  be  added  to  TPC. 

G.  The  recipient  may  add  funds  to  its 
program  after  all  program  funds  are 
properly  expended  and  before 
expiration  of  the  cooperative  agreement 
effective  period.  In  the  event  fimds  are 
added  to  the  program,  the  percent  of 
total  cost  sharing  will  not  be  affected 
and  the  funds  will  not  require  allocation 
by  object  class  category.  However,  total 
funds  expended  during  the  effective 
period  must  be  reported  on  the  DLA 
Form  1806,  PTA  Cooperative  Agreement 
Performance  Report.  The  expenditure  of 
additional  funds  shall  be  made  in 
accordance  with  the  applicable  cost 
principles. 

H.  The  following  OMB  Circulars 
(most  recent  issuance)  will  be  used  to 
determine  allowable  costs  in 
performance  of  the  program: 

(1)  OMB  Circular  No.  A-21,  Cost 
Principles  for  Educational  Institutions; 

(2)  OMB  Circular  No.  A-«7.  Cost 
Principles  for  State  and  Local 
Governments;  and 

(3)  OMB  Circular  No.  A-122,  Cost 
Principles  for  Nonprofit  Organizations. 
This  circular  will  also  be  used  by  for- 
profit  organizations. 


3-10    Administration 

A.  Cooperative  agreements  will  be 
assigned  to  the  cognizant  postaward 
administration  activity  Hsted  in  DLA 
Handbook  4105.4,  DoD  Directory  of 
Contract  Administration  Service 
Components. 

B.  The  postaward  administration 
activity  will  be  responsible  to  ensure 
surveillance  reviews  are  conducted:  The 
reviews  will  include: 

(1)  Management  control  systems: 

(2)  Financial  management  control 
systems; 

(3)  Progress  being  made  by  the 
recipient  in  meeting  its  goals;  and 

(4)  Compliance  with  certifications, 
representations  and  other  performance 
factors. 

C.  For  eligible  entities  covered  by 
OMB  Circular  No.  A-102.  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,  or  OMB  Circular 
No.  A-110.  Grants  and  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals  and  other  Non-profit 
Organizations,  the  administrative 
requirements  specified  in  those 
circulars  will  apply. 

D.  The  cognizant  Deputy  for  Small 
Business  will  be  the  focal  point  for  the 
AGO  for  small  business  issues  and  for 
all  recipient  publication  and  training 
requests. 

Sim  C  Mitchell. 

Program  Manager.  Office  of  Small  and 

Disadvantaged  Business  Utilization. 

|FR  Doc  94-2180  Filed  1-31-94;  8:45  am] 

BILLING  CODE  3620-01-M 


Office  of  the  Secretary 

Advisory  Poard  on  the  Investigative 
CapatMllties  of  the  Departnwnt  of 
Defense;  Notice  of  Meeting 

SUMMARY:  Pursuant  to  PubUc  Law  92- 
463.  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Advisory 
Board  on  the  Investigative  Capmbility  of 
the  IDepartment  of  Defense.  The  purpose 
of  the  meeting  is  to  receive  preliminary 
briefings  by  many  of  the  agencies 
potentially  affected  by  the  work  of  this 
Advisory  Board.  This  meeting  is  open  to 
the  public. 

DATES:  February  11  and  12, 1994. 

ADDRESSES:  1700  N.  Moore  Street,  suite 
1420.  Arlington.  Virginia. 

FOR  FURTHER  INFORMATtON  CONTACT: 
E.  Vaughn  Dunnigan,  Deputy  Staff 
Director,  Advisory  Board  on  the 
Investigatiire  Capability  of  the 
Department  of  E)efense,  1700  N.  Moore 
Street,  suite  1420,  Arlington,  VA  22209; 
telephone  (703)  696-6055. 
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Dated:  January  26, 1994. 
Patricia  L.  Toppings^ 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-2103  Filed  1-31-94;  8:45  am) 

WLUNO  COOe  500(M>4-M 

Department  of  the  Air  Force 

Supplemental  Record  of  Decision 
(ROD)  for  the  Disposal  and  Reuse  of 
Norton  Air  Force  Base  (AFB),  CA 

On  January  14, 1994,  the  Air  Force 
signed  the  supplemental  Record  of 
Decision  (ROD)  for  the  Disposal  and 
Reuse  of  Norton  Air  Force  Base  (AFB). 
The  supplemental  ROD  was  developed 
based  upon  review  and  consideration  of 
the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Disposal  and 
Reuse  of  Norton  AFB.  filed  with  the 
Environmental  Protection  Agency  on 
June  4, 1993.  the  Partial  ROD  executed 
on  December  15, 1993,  and  the 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  dated  January  14,  1994. 

This  supplemental  ROD  modifies  the 
previous  decision  by  withdrawing 
approximately  thirty-three  (33)  acres 
from  property  which  will  be  conveyed 
as  a  public  airport.  The  withdravsrn 
property  is  adjacent  to  the  approach  end 
of  Runway  6  and  includes  a  section  of 
Perimeter  Road,  a  portion  of  the  Norton 
AFB  Gold  Course,  and  navigational  aids. 
The  withdrawn  property  excluding 
navigational  aids,  will  be  joined  with 
the  remaining  gold  course  property  in 
Parcel  C.  Title  to  the  navigational  aids, 
easements  for  such  navigational  aids, 
and  an  navigation  easement  over  this 
property  will  be  made  available  for 
disposal  with  the  remainder  of  the 
airport  property. 

The  implementation  of  this  decision 
and  associated  mitigation  measures  will 
proceed  with  minimal  adverse  impact  to 
the  environment.  This  action  conforms 
with  appbcable  Federal,  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practical  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  E.B. 
Smith  or  Ms  De  Carlo  Ciccel  at  (703) 
696-5534.  Correspondence  should  be 
sent  to:  AFBCA/SP.  1700  North  Street. 
Suite  2300,  Arlington,  VA  22209-2809. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 
IFR  Doc.  94-2249  Filed  1-31-94;  8:45  am] 

BIUJNO  COOC  3>10-01-M 


USAF  Scientific  Advisory  Board 
Meeting 

The  Training  Panel  of  the  USAF 
Scientific  Advisory  Board's  1994 
Summer  Study  on  "Mission  Support  & 
Enhancement  for  Foreseeable  Aircraft 
Force  Structure"  will  meet  on  23-25 
February  1994  at  Brooks  AFB,  San 
Antonio,  Texas  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
related  to  extending  the  service  life  of 
current  inventory  aircraft. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with,  section  552b 
of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8845. 
Grace  T.  Rowe. 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 
(FR  Doc.  94-2250  Filed  1-31-94;  8:45  am) 

BILUNO  COOE  3»10-01-M 


Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Realignment  of 
Marine  Corps  Air  Station,  Camp 
Pendleton,  CA 

Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  U.S.  Marine 
Corps  intends  to  prepare  an 
Environmental  bnpact  Statement  (EIS) 
to  evaluate  the  environmental  effects  of 
the  realignment  of  Marine  Corps  Air 
Station  (MCAS)  Camp  Pendleton.  This 
action  is  being  conducted  in  accordance 
with  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  and  the 
specific  1993  base  closure  and 
realignment  decisions  approved  by  the 
Congress  in  September  1993.  The  U.S. 
Fish  and  Wildlife  Service,  Federal 
Aviation  Administration,  and  U.S. 
Army  Corps  of  Engineers  have  been 
requested  to  be  cooperating  agencies  in 
the  preparation  of  this  EIS. 

The  proposed  action  involves  the 
relocation  of  about  48  aircraft,  700 
personnel,  and  associated  functions 
from  MCAS  El  Toro  and  MCAS  Tustin, 
both  of  which  are  to  be  closed  by  July 
10, 1999.  Several  military  construction 
projects  are  required  to  upgrade  existing 
facilities  and  construct  new  facilities  to 
support  the  change  of  mission  at  MCAS 
Camp  Pendleton,  including  aircraft 
maintenance  facilities,  bachelor 
quarters,  a  gymnasium,  a  warehouse, 


and  special  storage,  training,  and 
administration  facilities. 

Alternatives  to  be  addressed  in  the 
EIS  will  focus  on  means  of  meeting 
MCAS  Camp  Pendleton  realignment 
requirements,  including  alternative 
construction  site  locations  and 
alternative  training  scenarios. 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS  include  air 
quality,  air  space  useage,  noise,  traffic, 
utilities,  endangered  sf)ecies,  cultural 
resources,  and  community  services  and 
utilities. 

The  Marine  Corps  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  extent  of  issues  to  be 
addressed  and  identifying  the 
significant  issues  related  to  this  action. 
The  Marine  Corps  will  hold  a  public 
scoping  meeting  on  February  17, 1994. 
beginning  at  7  p.m.,  at  the  Oceanside 
Senior  Center,  455  Country  Club  Lane, 
Oceanside,  California.  This  meeting  will 
be  advertised  in  area  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Marine 
Corps  representatives  will  be  available 
at  this  meeting  to  receive  comments 
from  the  public  regarding  issues  of 
concern  to  the  public.  It  is  important 
that  federal,  state,  and  local  agencies 
and  interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  their  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  on  scoping  issues  in 
addition  to,  or  in  lieu  of,  oral  comments 
at  the  public  meeting.  To  be  most 
helpful,  scoping  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  commenter  believes  the  EIS 
should  address.  Written  statements  and 
or  questions  regarding  the  scoping 
process  should  be  mailed  to: 
Commanding  Officer,  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  1220  Pacific  Coast  Highway, 
San  Diego.  CA  92132-5187,  (Attn:  Ms. 
Timarie  Seneca,  Code  09A2),  phone 
number  (619)  532-3780.  All  comments 
must  be  received  no  later  than  March  2, 
1994. 

By  direction  of  the  Commandant  of  he 
Marine  Corps. 


Dated:  January  27, 1994. 
R.W.  Watkins, 

Colonel  USMC.  Head.  Land  Use  and  Military 
Construction  Branch,  Facilities  and  Services 
Division,  Installations  and  Logistics 
Departxaent. 

Dated:  January  27. 1984. 

Michael  P.  Riunmel, 

LCDR,  fACC.  USN.  Federal  Register  Uaison 
Officer. 

i'lFR  Doc.  94-2219  Filed  1-31-94;  8:45  ami 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  tor  Realignment  of 
Naval  AH-  Station,  Miramar,  CA 

Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  U.S.  Marine 
Corps  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  the  environmental  effects  of 
the  realignment  of  Naval  Air  Station 
(NASJ  Miramar.  This  action  is  being 
conducted  in  accordance  with  the 
Defense  Base  Qosure  and  Realignment 
Act  of  1990,  and  the  specific  1993  base 
closure  and  realignment  decisions 
approved  by  the  Congress  in  September 
1993.  The  U.S.  Fish  and  Wildlife 
Service,  the  Federal  Aviation 
Administration,  and  the  U.S.  Army 
Corps  of  Engineers  have  been  requested 
to  be  cooperating  agencies  in  the 
preparation  of  this  EIS. 

The  proposed  action  involves  the 
relocation  of  about  270  aircraft,  12,000 
personnel,  and  associated  functions 
from  Marine  Corps  Air  Station  (MCAS) 
Tustin  and  MCAS  EJ  Toro,  both  of 
which  are  to  be  closed  by  10  July  1999. 
Several  military  construction  projects 
are  required  to  upgrade  existing 
facilities  and  construct  new  facilities  to 
support  the  change  of  mission  at  NAS 
Miramar,  including  hangars,  aprons, 
bachelor  quarters,  and  training, 
maintenance,  storage,  dining, 
commimity  support,  and  administrative 
functions. 

Alternatives  to  be  addressed  in  the 
EIS  will  focus  on  means  of  meeting  NAS 
Miramar  realignment  requirements, 
including  alternative  construction  site 
locations  and  alternative  training 
scenarios. 

Major  ennronmental  issues  that  will 
be  addressed  in  the  EIS  include  air 
quahty.  air  space  usage,  noise,  traffic, 
utilities,  endangered  species  ,  cultural 
resources,  and  community  services  and 
utilities. 

The  Marine  Corps  will  initiate  a 
scoping  process  for  the  fmrpose  of 
determining  the  extent  of  issues  to  be 


addressed  and  identifying  the 
significant  issues  related  to  this  action. 
The  Marine  Corps  will  hold  public 
scoping  meetings  on  February  15. 1994, 
beginning  at  7  p.m..  at  the  Mira  Mesa 
RecreaUon  Center.  8575  New  Salem 
Street,  San  Diego,  CaUfomia;  and  on 
February  24. 1994,  b^inning  ait  7  p.m.. 
at  the  Tierrasanta  Recreation  Center, 
11220  Qairmont  Blvd.,  San  Diego, 
California.  These  meetings  will  be 
advertised  in  area  newspapers. 

A  brief  presentation  will  precede 
request  Jor  public  comment.  Marine 
Corps  representatives  will  be  available 
at  this  meeting  to  receive  comments 
from  the  public  regarding  issues  of 
concern  to  the  public.  It  is  important 
that  federal,  state,  and  local  agencies 
and  interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  Hmit  their  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  on  scoping  issues  in 
addition  to,  or  in  lieu  of,  oral  comments 
at  the  public  meeting.  To  be  most 
helpful,  scoping  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  commentor  believes  the  EIS 
should  address.  Written  statements  and 
or  questions  regarding  the  scoping 
process  should  be  mailed  to: 
Commanding  Officer,  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  1220  Pacific  Coast  Highway, 
San  Diego.  CA  92132-5187,  (Attn:  Ms. 
Timarie  Seneca,  Code  09A2),  phone 
number  (619)  532-3780.  All  comments 
must  be  received  no  later  than  March  2, 
1994. 

By  direction  of  the  Commandant  of  the 
Marine  Corps. 

Dated:  January  27, 1994. 
R.W.  Watkiai. 

Colonel.  USMC.  Head,  Land  Use  and  Military 
Construction  Branch.  Facilities  and  Services 
Division.  Installations  and  Logistics 
Department. 

Dated:  January  27, 1994. 

Michael  P.  Rummel. 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Officer. 

(FR  Doc  94-2220  Fifed  1-31-94;  8:45  am) 

BILUNQ  COM  aMa-AE-41 


DEPARTMENT  OF  ENERGY 

Finding  of  No  SignRicam  lm«>act: 
Construction  and  Operation  of  the 
Knolls  Site  Low  Level  Radioactfve 
Material  Processing  FacOlty, 
Schenectady  County,  NY 

AGENCY:  Department  <rf  Energy. 
ACTION:  Finding  of  no  significant 
impact. 


SWmyURy:  The  Department  of  Energy 
(DOE)  Office  of  Naval  Reactors  has 
prepared  an  Environmental  Assessment 
for  the  proposed  action  to  construct  and 
operate  the  Knolls  Site  Low  Level 
Radioactive  Material  Processing 
Facility.  This  facility  will  include 
equipment  for  the  treatment, 
reclamation,  and  packaging  for  off-dte 
disposal  of  radiologically  controlled 
liquid  and  solid  waste.  The  operations 
to  be  conducted  are  the  same  as  those 
cmrently  conducted  in  a  portion  of 
Building  H2  at  the  Knolls  Site.  Building 
H2  is  part  of  the  former  Separations 
Process  Kesewch  Unit  complex.  This 
complex  was  buih  over  forty  years  ago 
and  was  used  in  the  early  1950'8  as  a 
pilot-scale  facility  for  investigating 
processes  for  separating  fissionable 
isotopes  from  irradiated  uranium. 
Moving  current  radioactive  waste 
processing  operations  to  a  different 
location  is  necessary  to  make  Building 
H2  available  for  decommissioning  and 
removal. 

The  Environmental  Assessment 
discusses  alternatives  to  the  prop>o8ed 
action  and  concludes  that  there  are  no 
alternatives  to  the  proposed  action  that 
would  accomplish  the  desired  goal  of 
continuing  current  waste  processing 
operations  at  a  location  other  than 
Building  H2  but  close  to  the  locations 
where  the  waste  is  generated.  The 
Environmental  Assessment  summarizes 
and  references  the  extensive  body  of 
existing  published  reports  which 
discuss  the  envircHimental  performance 
of  the  Knolls  Site,  including  the  releases 
of  radioactivity  from  the  Site  and  the 
absence  of  environmental  imf)act  from 
Site  operations.  The  Environmental 
Assessment  discusses  the  fact  that  the 
operations  and  amounts  of  radioactivity 
processed  will  remain  unchanged. 

Naval  Reactors  provided  this 
Environmental  Assessment  in  draft  form 
to  New  York  State  for  review  and 
comment.  New  York  State  did  not  have 
any  comments. 

Based  on  the  analysis  in  the 
Environmental  Asses&ment.  Naval 
Reactors  issued  a  proposed  Finding  of 
No  Significant  Impact  on  Novemb^  4. 
1993.  The  propnjsed  Finding  was 
published  in  the  Federal  Register  on 
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November  18, 1993,  beginning  a  30-day 
public  review  period  (Vol.  58,  No.  221. 
pp.  60852-60853).  The  fact  that  the 
proposed  Finding  appeared  in  the 
Federal  Register  and  was  available  for 
review  along  with  the  Environmental 
Assessment  at  the  Schenectady  Public 
Library  was  advertised  in  several  local 
newspapers  in  the  Schenectady  area 
through  public  notices  placed  by  Naval 
Reactors.  Copies  of  the  Environmental 
Assessment  and  proposed  Finding  also 
were  distributed  to  interested  parties 
upon  request. 

One  comment  letter  was  received.  The 
comments  contained  in  this  letter  and 
the  Naval  Reactors  responses  are 
presented  in  a  new  Appendix  to  the 
Environmental  Assessment.  The 
Appendix  has  been  sent  to  the 
commenter,  and  has  been  placed  with 
the  Environmental  Assessment  in  the 
Schenectady  Public  Library.  A  summary 
of  the  comments  and  the  Naval  Reactors 
responses  have  been  included  at  the  end 
of  this  notice. 

After  considering  the  comments 
received  in  this  letter,  Naval  Reactors 
has  concluded  that  no  new  information 
has  been  made  available  that  would 
change  the  determination  that  the 
proposed  action  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  (42  U.S.C. 
4321  et  seq.).  Therefore.  Naval  Reactors 
is  issuing  this  final  Finding  of  No 
Significant  Impact. 

ADDRESSES  AND  FURTHER  INFORMATION: 
Persons  requesting  additional 
information  on  the  Finding  of  No 
Significant  Impact  for  construction  and 
operation  of  the  Knolls  Site  Low  Level 
Radioactive  Material  Processing 
Facility,  the  National  Environmental 
Policy  Act  process  associated  with  this 
proposed  action,  or  wishing  a  copy  of 
the  Environmental  Assessment  should 
contact  Ms.  Lisa  Megargle.  U.S. 
Department  of  Energy.  Office  of  Naval 
Reactors  (NE-€0).  Washington.  DC. 
20585.  (703}-603-6126. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Naval  Nuclear  Propulsion 
Program  is  a  joint  Navy/DOE  program 
established  in  Presidential  Executive 
Order  12344  (permanently  enacted  by 
Public  Law  98-525,  42  U.S.  Code  7158). 
The  Office  of  Naval  Reactors  is  the 
Naval  Nuclear  Propulsion  Program 
organization  within  the  DOE.  Under  the 
law.  Naval  Reactors  is  responsible  for  all 
matters  pertaining  to  Naval  nuclear 
propulsion  including"*  *  'research, 
development,  design,  acquisition. 


specification,  construction,  inspection, 
installation,  certification,  testing, 
overhaul,  refueling,  operating  practices 
and  procedures,  maintenance,  supply 
support,  and  ultimate  disposition  of 
naval  nuclear  propulsion  plants  *  *  *" 
and  "•  •  *  the  safety  of  reactors  and 
associated  naval  nuclear  propulsion 
plants,  and  control  of  radiation  and 
radioactivity  associated  with  naval 
nuclear  propulsion  activities  *  *  *.'* 
Naval  Reactors  is  responsible  for  the 
Knolls  Atomic  Power  Laboratory,  which 
conducts  research  and  development 
work  on  improved  nuclear  propulsion 
plants  for  U.S.  Navy  warships. 

Proposed  Action 

The  proposed  action  is  to  construct 
and  operate  the  Knolls  Site  Low  Level 
Radioactive  Material  Processing 
Facility.  This  facility  will  include 
equipment  for  the  treatment, 
reclamation,  and  packaging  for  off-site 
disposal  of  radiologically  controlled 
liquid  and  solid  waste.  The  operations 
to  be  conducted  are  the  same  as  those 
currently  conducted  in  a  portion  of 
Building  H2  at  the  Knolls  Site.  Building 
H2  is  part  of  the  former  Separations 
Process  Research  Unit  complex.  This 
complex  was  built  over  forty  years  ago 
and  was  used  in  the  early  1950's  as  a 
pilot-scale  facility  for  investigating 
processes  for  separating  fissionable 
isotopes  from  irradiated  uranium.  That 
work  was  unrelated  to  nuclear 
propulsion,  but  since  it  had  been  done 
at  a  site  now  dedicated  to  nuclear 
propulsion  work.  Naval  Reactors  is 
responsible  for  managing  this  complex 
imtil  its  decommissioning  and  removal 
can  be  arranged.  Moving  current 
radioactive  waste  processing  operations 
to  a  different  location  is  necessary  to 
make  Building  H2  available  for 
decommissioning  and  removal. 

Alternatives  Considered 

There  are  no  alternatives  to  the 
proposed  action  that  would  accomplish 
the  desired  goal  of  continuing  current 
waste  processing  operations  at  a 
location  other  than  Building  H2  but 
close  to  the  locations  where  the  waste 
is  generated. 

Environmental  Considerations 

An  extensive  body  of  existing 
environmental  reports  document  the 
environmental  performance  of  the 
Knolls  Site,  including  current  waste 
processing  operations  at  the  Site. 
Radiation  exposure  to  any  member  of 
the  public  due  to  the  Knolls  Site  is  too 
small  to  be  measurable.  The  total  annual 
radiation  exposure  to  the  Site  workforce 
is  less  than  the  amount  allowed  by 
Federal  regulations  for  a  single  worker. 


Releases  of  airborne  radionuclides  result 
in  off-site  doses  that  are  less  than  one 
percent  of  the  U.S.  Environmental 
Protection  Agency  standard  set  forth  in 
40  CFR  part  61,  subpart  H.  The  General 
Accounting  Office  completed  in  1991  a 
thorough  fourteen  month  review  of 
environment,  health,  and  safety  matters 
(including  reactor  safety)  at  DOE  sites 
under  the  cognizance  of  Naval  Reactors, 
including  the  Knolls  Site.  The  General 
Accounting  Office  reported  to  Congress 
that  they  found  no  significant 
deficiencies.  Since  operations  to  be 
conducted  in  the  proposed  facility  are 
the  same  as  those  currently  conducted 
in  Building  H2,  the  proposed  action 
would  result  in  no  change  from  the 
current  insignificant  environmental 
impacts  from  the  Knolls  Site. 


Determination 

Based  on  the  information  and  analysis 
in  the  Environmental  Assessment.  Naval 
Reactors  considers  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act.  Therefore,  Naval  Reactors 
has  determined  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

Issued  at  Arlington.  VA  this  28th  day  of 
December  1993. 
B.  DeMars. 

Deputy  Assistant  Secretary  for  Naval 
Reactors. 

Summary  of  Public  Comment  on  the 
Environmental  Assessment  and 
Proposed  Finding  of  No  Significant 
Impact  and  Naval  Reactors  Responses 

One  letter  was  received  ftxim  the 
Knolls  Action  Project,  which  describes 
itself  as  a  "grassroots  citizen  group  with 
an  extensive  record  of  public  concern 
for  operations  at  the  Knolls  Sites."  A 
summary  of  each  substantive  comment 
and  the  Naval  Reactors  response  is 
provided  below: 

Comment:  The  Knolls  Action  Project 
does  not  condone  the  type  of  work  that 
is  conducted  at  the  low  level  waste 
treatment  facility  since  it  is  in  support 
of  military  nuclear  operations. 

Besponse:  The  mission  of  the  Knolls 
Site  is  to  develop  and  support  nuclear 
propulsion  technology  used  by  the  U.S. 
Navy.  This  mission  is  an  integral  part  of 
the  national  defense  and  is  prescribed 
by  Congress.  Its  conduct  is  beyond  the 
scope  of  the  subject  Environmental 
Assessment. 

Comment:  The  referenced  General 
Accounting  Office  report  is  grossly 
inadequate  since  it  was  inconsistent 
with  the  charges  of  dangerous  and 
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irresponsible  practices  brought  by 
current  and  former  Knolls  Site  workers. 

flesponse;  The  14  month  review  by 
the  General  Accounting  Office  was 
initiated  by  Congress  in  response  to 
allegations  fi-om  current  and  past 
employees,  was  conducted  by  an  agency 
accountable  to  the  Congress  and  not  the 
Executive  Branch,  and  provided  a  full 
opportunity  for  persons  making 
allegations  of  safety  and  environmental 
problems  to  provide  evidence  to  the 
investigators.  At  the  time  the  review 
was  announced  in  early  1990,  the 
Knolls  Action  Project  and  other  critics 
were  widely  reported  in  the  news  media 
as  welcoming  its  performance  since  the 
General  Accounting  Office  is  an 
independent  agency.  The  General 
Accounting  Office  investigators  held 
security  clearances  and  were  given 
unfettered  access  to  Naval  Reactors 
classified  material.  Since  the  General 
Accounting  Office  has  issued  reports 
harshly  critical  of  other  nuclear 
activities,  the  positive  report  of  this 
independent  review  is  particularly 
noteworthy.  The  General  Accounting 
Office  concluded  that  "GAO's  review  of 
specific  environmental  and  safety 
programs  at  Naval  Reactors  facilities 
shows  no  basis  for  allegations  that 
unsafe  conditions  exist  there  or  that  the 
environment  is  being  adversely  affected 
by  activities  conducted  there." 

Commenf;  Quotations  from  a  1989 
newspaper  article  of  a  November  1987 
audit  by  Naval  Reactors  which  observed 
radiological  control  problems  at  the 
Knolls  Site  indicate  that  statements  in 
the  Environmental  Assessment  about 
stringent  radiological  control  practices 
cannot  be  believed.  In  particular,  the 
unexplained  loss  of  7C00  gallons  of 
water  from  the  Knolls  Site  water  reuse 
system  casts  doubt  about  the  radioactive 
material  accountability  system. 

Response:  The  performance  of 
rigorous,  well-documented  audits  is  an 
integral  part  of  the  Naval  Reactors 
radiological  control  program.  During  its 
review,  the  General  Accounting  Office 
had  access  to  all  audit  reports.  All 
formal  audit  reports  relating  to  safety, 
environment,  health,  and  asbestos  for  a 
30  month  period  were  reviewed.  The 
General  Accounting  Office  stated 
"Deficiencies  were  noted  in  all  of  the 
reports,  but  virtually  all  of  them  were  of 
a  minor  nature,  and  according  to  the 
documentation  we  reviewed,  all  were 
corrected  soon  after  they  were  broughl 
to  the  attention  of  the  responsible 
management  unit."  The  comment 
selectively  quoted  from  the  cited 
newspaper  article  and  omits  portions 
which  note  that  the  deficiencies  were 
minor  in  nature.  For  example,  the 
commenter  omitted  the  portion  of  the 
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article  which  stated  that  the  7000 
gallons  of  water  met  U.S.  Nuclear 
Regulatory  Commission  standards  for 
radioactivity  in  drinking  water  which 
would  allow  its  unrestricted  release  to 
the  environment. 

Comment:  The  Office  of  Naval 
Reactors,  while  conforming  to  the  letter 
of  the  law,  has  been  severely  deficient 
in  its  responsibilities  to  provide  for 
meaningful  public  involvement  in  this 
Environmental  Assessment.  In 
particular,  the  Environmental 
Assessment  was  not  received  by  the 
Knolls  Action  Project  until  December  8, 
allowing  only  nine  days  for  review  and 
comment.  Naval  Reactors  must  take 
more  active  steps  to  inform  the  public 
and  media  of  such  studies. 

Response:  Naval  Reactors  provided 
opportunity  for  public  comment  beyond 
what  is  required  by  law  and  regulation. 
The  draft  Finding  of  No  Significant 
Impact  was  published  in  the  Federal 
Register  on  November  18,  and  a  30  day 
public  comment  period  was  provided, 
even  though  it  is  not  required. 
Furthermore,  Naval  Reactors  took  out    ' 
paid  advertisements  in  the  three 
principal  newspapers  of  the  local  area 
with  a  combined  circulation  of  over 
240.000*  the  Albany  Times  Union 
(November  28).  the  Schenectady  Gazette 
(November  29),  and  the  Saratogian 
(November  28),  to  inform  the  public  and 
ensure  the  media  was  aware  of  the 
Environmental  Assessment  and  the 
opportunity  to  comment  on  the  draft 
Finding  of  No  Significant  Impact.  A 
copy  of  the  Environmental  Assessment 
was  forwarded  to  the  commenter  by 
First  Class  mail  within  one  work  day  of 
receipt  of  his  request. 

Comment:  Statements  in  the 
Environmental  Assessment  about  the 
thoroughness  of  outside  regulatory 
review,  though  perhaps  correct  in  some 
degree,  create  the  false  impression  that 
the  Knolls  Site  is  under  strict,  thorough, 
and  independent  review  by  New  York 
State  offices  and  other  Federal 
Government  agencies. 

Response:  The  Environmental 
Assessment  stated  that  the  Knolls  Site 
had  been  inspected  numerous  times  bv 
the  State  of  New  York  and  the  U.S. 
Environmental  Protection  Agency,  and 
that  over  80  inspections  had  been  made 
since  1983.  Only  minor  administrative 
items  have  been  noted,  and  these  items 
were  quickly  corrected.  There  have  been 
no  fines  or  penalties  levied,  no 
enforcement  actions  taken,  and  no  other 
adverse  regulatory  actions.  These 
inspections  included  access  to  classified 
information,  where  necessary.  Naval 
Reactors  obtained  Department  of  Energy 
security  clearances  for  the  inspectors  for 
this  purpose. 


Comment:  The  Environmental 
Assessment  downplays  the  seriousness 
of  the  contamination  problems 
associated  with  the  SPRU  complex.  The 
proposed  movement  of  low-level 
radioactive  waste  treatment  facilities 
from  the  SPRU  complex  is  essential  to 
protect  workers. 

Response;  The  SPRU  complex  is  not 
the  subject  of  this  Environmental 
Assessment.  However,  the 
Environmental  Assessment  notes  that 
the  total  cumulative  occupational 
radiation  exposure  of  all  2300  Knolls 
Site  workers  is  less  than  that  permitted 
for  a  single  worker.  Thus,  there  is  no 
radiation  exposure  problem  for  workers 
at  the  current  radioactive  waste 
handling  site.  With  regard  to  the 
potential  hazard  of  the  SPRU  buildings 
to  workers  and  the  environment,  the 
General  Accounting  Office  investigated 
the  SPRU  complex  and  concluded  that 
it  had  been  adequately  characterized, 
periodically  monitored,  and  controlled 
where  necessary. 

Comment:  The  reference  to  two 
classified  documents  in  the  sections 
dealing  with  safety  and  emergency 
preparedness  make  independent 
assessment  of  the  Environmental 
Assessment  impossible.  Reliance  on 
classified  material  is  fundamentally  in 
conflict  with  our  democratic  system  and 
with  the  National  Environmental  Policy 
Act's  requirements  for  public 
information  and  disclosure. 

Response:  The  Environmental 
Assessment  and  its  unclassified 
references  provide  a  large  body  of 
unclassified  information  by  which  {o 
judge  the  significance  of  the  proposed 
action  of  relocating  existing  low  level 
radioactive  waste  processing  activities. 
With  regard  to  classified  references,  the 
Council  on  Environmental  Quality's 
regulations  for  implementation  of  the 
National  Environmental  Policy  Act 
specifically  provide  for  the  control  and 
protection  of  classified  information  and 
do  not  oblige  its  public  release.  Case  law 
under  the  National  Environmental 
Policy  Act  establishes  that  agencies  may 
create  classified  portions  of 
environmental  documents  which  are  not 
released  to  the  public.  The  laws 
governing  protection  of  information 
such  as  Naval  nuclear  propulsion 
technology  were  enacted  by  democratic 
institutions  in  the  interests  of  the  U.S. 
and  its  citizens  and  are  consistent  with 
Article  2  of  the  U.S.  Constitution,  and 
thus  are  not  "fundamentally  in  conflict 
with  democracy." 

Comment:  For  all  of  the  reasons  listed 
above,  the  Environmental  Assessment  is 
inadequate.  A  more  detailed  and 
extensive  Environmental  Impact 
Statement  should  be  prepared. 
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Response:  The  commenter  has  not 
identified  any  facts  which  would 
suggest  that  the  environmental  effects  of 
relocating  existing  low  level  radioactive 
waste  handling  to  a  new  building  at  the 
Knolls  Site  would  be  a  major  Federal 
action  hav  ig  a  significant  effect  on  the 
quality  of  the  human  environment. 
Thus,  a  Finding  of  No  Significant 
Impact  is  justified  for  this  project,  and 
an  Environmental  Impact  Statement  is 
not  needed. 

IFR Doc  94-2221  Filed  1-31-94;  845 am] 

aiUJNQCOOC  MJO-OI-P 


Bonneville  Power  Administration 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Scoping  Meetings  for  ttte 
Proposed  Columbia  Wind  Farm 

agency:  Bonneville  Power 
Administration  (BFA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (HS) 
under  Section  102(2)(C)  of  the  National 
Environmt^.tal  PoUcy  Act  (NEPA),  42 
U.S.C.  et  seq.  and  to  conduct  scoping 
meetings. 

summary:  BPA  and  Klickitat  County  (the 
County)  intend  to  jointly  prepare  an  HS 
on  the  proposed  Columbia  Wind  Farm 
in  Klickitat  County.  Washington 
sufficient  to  satisfy  NEPA  and  the 
Washington  State  Environmental  Policy 
Act  (SEP A).  Conservation  And 
Renewable  Energy  System  (CARES),  a 
joint  operating  agency  composed  of 
eight  Washington  Public  Utility 
Districts,  has  proposed  that  BPA 
purchase  the  electrical  output  from  the 
Columbia  Wind  Fann,  a  wind  energy 
demonstration  project  (Project).  CARES 
has  submitted  a  Conditional  Use  Permit 
application  to  the  County  to  construct 
and  operate  the  Project.  The  EIS  will 
consider  all  actions  connected  to  the 
planning,  (development,  and  operation 
of  the  Project  by  CARES,  to  the  issuance 
by  the  County  of  a  Conditional  Use 
Permit,  and  to  the  execution  of  a  Power 
Purchase  Agreement  between  BPA  and 
CARES.  The  EIS  will  also  consider 
potentially  significant  cumulative 
impacts  that  may  result  from  this  Project 
and  from  one  or  two  other  wind 
development  projects  proposed  in  the 
same  area  of  the  County. 
DATES:  BPA  has  established  a  30-day 
scoping  period  (beginning  with  the 
publication  of  this  notice  in  the  Federal 
Register)  during  which  affected 
landowners,  concerned  citizens,  tribes, 
special  interest  groups,  local  ~ 
governments,  and  any  other  interested 


parties  are  invited  to  comment  on  the 
scope  of  the  EIS.  Scoping  will  help  BPA 
ancf  the  County  ensure  that  a  full  range 
of  issues  related  to  this  proposal  are 
addressed  in  the  EIS,  and  also  will 
identify  significant  or  potentially 
significant  impacts  that  may  result  from 
the  proposed  Project. 

Scoping  meetings  will  be  held  at  the 
following  locations  and  on  the  following 
dates: 

•  White  Salmon,  Washington, 
February  15,  7  p.m.,  Henkle  Middle 
School  Librar>-,  480  NW  Loop  Rd., 
White  Salmon,  WA. 

•  Goldendale,  Washington,  February 
16,  7  p.m..  Public  Utility  District  No.  1 
of  Klickitat  County,  1313  S.  Columbus, 
Goldendale,  WA. 

The  scoping  meetings  will  be 
conducted  to  include  this  Project  and 
the  other  wind  development  projects 
proposed  for  development  on  lands  near 
or  adjacent  to  this  Project.  At  the 
informal  meetings,  Project  developers 
will  make  a  presentation  on  their 
projects,  written  information  will  be 
available,  and  BPA  and  County  staff  will 
answer  questions  and  accept  oral  and 
written  comments.  The  meetings  will  be 
publicized  by  general  aimouncement  as 
well  as  by  written  invitation  to  known 
interested  parties.  Written  comments  are 
invited  as  well,  and  should  be 
submitted  by  February  28,  1994  to  the 
Public  Involvement  Manager  or  the 
Klickitat  County  Planning  Director  at 
the  addresses  below.  Comments 
received  after  this  date  will  be 
considered  to  the  extent  practicable. 

The  Draft  EIS  (DEIS)  will  be 
circulated  for  review  and  comment,  and 
BPA  and  the  County  will  hold  a  public 
comment  meeting  for  the  DEIS.  BPA  or 
the  County  will  consider  and  respond  to 
comments  received  on  the  DEIS  in  the 
final  EIS. 

ADDRESSES:  BPA  and  the  County  invite 
comments  and  suggestions  on  the 
proposed  scope  ofthe  DEIS.  Send 
comment  letters,  requests  to  be  placed 
on  the  project  mailing  list,  and/or 
requests  for  more  information  to  the 
Public  Involvement  Manager,  P.O.  Box 
12999,  Portland,  Oregon  97212  or  to  the 
Klickitat  County  Planning  Director,  228 
West  Main,  Rm.  150,  Goldendale, 
Washington  98620. 

To  have  your  name  placed  on  the 
mailing  list  for  this  project,  to  submit 
comment  letter,  or  to  receive  a  copy  of 
the  DEIS  when  it  becomes  available, 
write  to  the  Public  Involvement 
Manager,  Bonneville  Power 
Administration — ALP,  Post  Office  Box 
12999,  Portland,  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathy  Fisher,  EIS  Manager,  at  (503) 
230-4375  or,  Francine  Havercroft, 


Klickitat  County  Planning  Director,  at 
(509)  773-5703.  You  may  also  contact 
BPA's  Public  Involvement  Office  at 
(503)  230-3478,  or  toll-free  1-600-622- 
4519.  Information  may  also  be  obtained 
from  Mr.  Thomas  V.  Wagenhoffer. 
Snake  River  Area  Manager,  1520  Kelley 
Place,  Walla  Walla,  Washington  99362, 
(509) 527-6225. 
FOR  INFORMATION  ON  DOE  NEPA 
PROCEDURES,  OR  THE  STATUS  OF  A  NEPA 
REVIEW  CONTACT:  Carol  M.  Borgstrom, 
Director  of  NEPA  Oversight,  EH-25, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 
or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  In  the 
1991  Northwest  Power  Plan,  the 
Northwest  Power  Planning  Council  set  a 
goal  of  confirming  additional 
conservation  and  renewable  energy 
resources  in  the  region.  Responding  to 
this  goal,  BPA  made  a  commitment  in 
the  April  22, 1993,  Record  of  Decision 
(ROD)  for  the  Resource  Programs  Final 
Environmental  Impact  Statement  to 
strive  to  expand  the  supply  of 
renewable  resources.  The  ROD 
identified  the  Resource  Supply 
Expansion  Program  (RSEP)  as  the 
primary  mechanism  for  confirming  the 
supply,  cost,  and  reliability  of 
renewable  energy  supplies.  Through  the 
RSEP,  the  Wind  Energy  Resource 
Development  Strategy  for  the  Pacific 
Northwest  was  developed.  A  key 
component  ofthe  strategy  was  to 
promote  the  commercial  viability  of  the 
wind  resource  in  the  Northwest  through 
demonstration  projects.  In  response  to 
the  strategy,  BPA  issued  a  50  MW 
Request  for  Proposals  (RFP)  for  a  Wind 
Energy  Demonstration  Project(s)  in 
September  1992.  BPA  received  10 
proposals,  selecting  the  Columbia  Wind 
Farm  proposal  and  one  other,  located  in 
Carbon  County,  Wyoming  for  potential 
acquisition. 

To  assure  consistency  with  the 
Resource  Programs  ROD,  BPA  must 
conduct  project-specific  NEPA  review 
tiered  to  the  Resource  Programs  EIS 
prior  to  acquiring  the  output  of  any 
generating  resource.  BPA  will  lead  the 
NEPA  analysis  for  the  Columbia  Wind 
Project.  The  Wyoming  wind 
demonstration  proposal  will  undergo 
NEPA  analysis  with  the  Bureau  of  Land 
Management  as  the  lead  agency  and 
BPA  as  a  cooperating  agency. 

A.  Proposed  Action 

CARES,  in  conjunction  with  FloWind 
Corporation,  proposes  to  develop, 
construct,  and  operate  a  wind  energy 
electric  generating  facility  in  the 
Columbia  Kills  area  southeast  of 
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Goldendale,  Washington  and  north  of 
the  Columbia  River,  outside  of  the 
Columbia  River  Gorge  National  Scenic 
Area.  CARES  would  be  the  Project 
ovmer  and  the  BPA  required  utility 
sponsor.  As  a  contractor  to  CARES, 
FloVVind  would  assist  in  Project 
development  and  initial  Project 
operations.  Upon  completion,  the 
Project  would  have  an  installed  capacity 
of  25  M\V  of  electricity  which  is 
expected  to  produce  approximately  7 
average  megawatts  of  energy  to  be  sold 
to  BPA. 

CARES  has  submitted  a  Conditional 
Use  Permit  (CUP)  application  to  the 
County  to  develop  the  Project  on 
approximately  395  hectares  (975  acres) 
of  private  agricultural  and  scrub/shrub 
lands  leased  from  Columbia  Aluminum 
Corporation.  As  initially  proposed,  the 
Project  development  would  involve  the 
installation  and  operation  of  91  wind 
turbines  mounted  on  tubular  towers 
approximately  51  meters  (140  feet)  in 
height.  Each  wind  turbine  would  have 
a  blade  diameter  of  26.2  meters  (86.0 
feet).  Total  machine  height  to  the  trfp  of 
the  turbine  blade  would  be 
approximately  66  meters  (183  feet). 

Additional  facilities  in  the  Project 
would  include  a  3.7  meter  (12  foot) 
wide  main  Project  access  road, 
engineered  access  roads  to  each  turbine, 
associated  meteorological  towers, 
underground  power  collection  and 
transmission  lines,  transformers,  a  wood 
pole  line  collecting  power  from  the  ends 
of  each  turbine  row  and  carrying  that 
power  to  a  substation,  and  a 
transmission  line  from  the  Project 
substation  to  a  transmission  line  owned 
by  the  Klickitat  Public  Utility  District  #1 
of  Klickitat  County. 


B.  Process  to  Date 

In  order  to  reduce  duplication 
between  NEPA  and  comparable  State 
and  local  requirements,  BPA  and  the 
County  have  agreed  to  jointly  prepare  a 
single  EIS  for  the  Project  sufficient  to 
satisfy  NEPA  and  the  Washington  State 
Environmental  Policy  Act  (SEPA).  The 
EIS  will  include  a  Cumulative  Impact 
Study  (CIS)  to  analyze  any  potentially 
significant  cumulative  impacts  that  may 
result  from  this  Project  and  from  one  or 
two  other  wind  development  projects 
proposed  in  the  same  area  of  the 
County. 

One  other  wind  development  project, 
known  as  the  Washington  Windplant, 
will  also  undergo  a  joint  NEPA/SEPA 
review  by  BPA  and  the  County.  U.S. 
Windpower.  Inc.  (USW)  plans  to 
develop  a  115  megawatt  (MW)  wind 
energy  facility  (Project)  in  the  east 
Columbia  Hills  area  near  Goldendale, 
Washington.  PacifiCorp,  Puget  Sound 


Power  &  Light  Company  (Puget).  and 
Portland  General  Electric  (PGE)  together 
are  purchasing  50  MW  of  the  Project 
and  have  each  requested  BPA  to 
integrate  and  transmit  (wheel)  their 
share  of  the  electrical  power  generated 
from  the  proposed  Project  with  the 
Federal  transmission  system.  The 
Washington  Windplant  would  involve 
the  installation  and  operation  of 
approximately  322  wind  turbines  on 
approximately  4856  hectares  (12,000 
acres)  of  private  lands  under  easement 
to  USW.  Additional  facilities  would 
include  meteorological  towers,  power 
collection  and  transmission  lines, 
transformers,  access  roads,  and  a 
substation. 

Another  wind  energy  facility  is 
proposed  by  Mariah  Energy  Group,  Inc. 
(Mariah).  Mariah  has  submitted  an 
incomplete  CUP  application  to  the 
County  to  install  20  wind  turbines  on 
approximately  1.14  hectares  (2V4  acres) 
of  land  owned  by  the  developer.  The 
site  is  located  on  land  previously  used 
by  DOE  to  test  the  M0I>-2  wind 
turbines.  The  MOD-2  wind  turbines 
were  dismantled  and  removed  from  the 
site  when  the  testing  was  completed. 
The  Mariah  project  will  not  undergo 
individual  NEPA  analysis  because  no 
Federal  involvement  has  been 
requested.  The  County  will  conduct  an 
appropriate  level  of  SEPA  review  prior 
to  approving  the  CUP  if  Mariah  submits 
a  completed  CUP  application. 

The  CIS  used  in  tne  Columbia  Wind 
Farm  EIS  will  also  be  used  in  the 
Washington  Windplant— EIS.  This  will 
ensure  that  the  combined  impacts  from 
the  two  proposed  wind  development 
projects  are  analyzed  and  reasonable 
alternatives  are  considered  in  both  EISs. 
Given  the  early  stage  of  the  Mariah 
project,  it  is  not  yet  known  whether  the 
CIS  will  include  that  project  as  well. 
Although  separate  EISs  will  be  prepared 
for  the  CARES  and  USW  projects,  the 
County  and  BPA  have  agreed  to  hold 
joint  public  scoping  meetings  to  avoid 
duplication  and  confusion. 

C.  Alternatives  Proposed  for 
Consideration 

Alternatives  thus  far  identified  for 
evaluation  in  the  EIS  are:  (1)  The 
proposed  action,  and  (2)  no  action  (the    ^ 
consequences  of  not  developing  the 
wind  demonstration  project).  Other 
alternatives  may  be  identified  through 
the  scoping  process. 

D.  Identification  of  Environmental 
Issues 

BPA  and  the  County  plan  to  jointly 
prepare  an  EIS  addressing  the  proposed 
Columbia  Wind  Farm  and  the  associated 
transmission  facilities.  BPA  and  the 


County  intend  to  scope  the  EIS  so  thai 
all  potential  impacts  associated  with  the 
Columbia  Wind  Farm  are  addressed. 

The  principal  potential  issues 
identified  thus  far  for  consideration  in 
the  DEIS  are  as  follows: 

(1)  Impacts  to  resident  and  migratory 
bird  populations  from  operating  wind 
turbines; 

(2)  Impacts  to  other  wildlife  and 
habitats: 

(3)  Impacts  on  cultural  resources; 

(4)  Aesthetic  and  visual  impacts; 

(5)  Sound  impacts;  and 

(6)  Land  use  impacts. 

These,  together  with  any  additional 
issues  identified  through  this  scoping 
process,  may  be  examined  in  the  EIS. 

Issued  in  Portland.  Oregon,  on  January  26. 
1994. 

Paul  O.  Crabtree.  Jr., 

Policy  Advisor. 

IFR  Doc.  94-2222  Filed  1-31-94;  8:45  am) 
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Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Scoping  Meetings  for  the 
Proposed  Washington  Windplant 

AGENCY:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
under  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.,  and  to  conduct 
scoping  meetings. 

SUMMARY:  BPA  and  Klickitat  County  (the 
County)  intend  to  jointly  prepare  an  EIS 
on  the  proposed  Washington  WinJ.ilant 
in  Klickitat  County.  Washington 
sufficient  to  satisfy  NEPA  and  the 
Washington  State  Environmental  Policy 
Act  (SEPA).  U.S.  Windpower.  Inc. 
(USW)  plans  to  develop  a  115  megawatt 
(MW)  wind  energy  facility  (Project)  in 
the  east  Columbia  Hills  area  near  ' 
Goldendale.  Washington.  PacifiCorp. 
Puget  Sound  Power  &  Light  Company 
(Puget),  and  Portland  General  Electric 
(PGE)  together  are  purchasing  50  MW  of 
the  Project  and  have  each  requested 
BPA  to  integrate  and  transmit  (wheel) 
their  share  of  the  electrical  power 
generated  from  the  proposed  Project  j 

over  the  Federal  transmission  system. 
USW  has  submitted  a  Conditional  Use 
Permit  application  to  the  County  to 
construct  and  operate  the  Project.  The 
EIS  will  consider  all  actions  connected 
to  the  issuance  of  a  Conditional  Use 
Permit  and  the  performance  of  the 
wheeling  service.  The  EIS  will  also 
consider  potentially  significant 
cumulative  impacts  that  may  result  from 
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this  Project  and  firom  two  other  wind 
development  projects  proposed  in  the 
same  area  of  the  County. 
DATES:  BPA  has  established  a  30-day 
scoping  period  (beginning  with  the 
publication  of  this  notice  in  the  Federal 
Register}  during  which  affected 
landowners,  concerned  citizens,  special 
interest  groups,  local  governments,  and 
any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the  EIS. 
Scoping  will  help  BPA  and  the  County 
ensure  that  a  full  range  of  issues  related 
to  this  proposal  are  addressed  in  the 
EIS,  and  also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  proposed  project. 
Written  comments  should  be  sent  to  the 
address  below. 

Scoping  meetings  will  be  held  at  the 
following  locations  and  on  the  following 
dates: 

•  White  Salmon,  Washington, 
February  15,  7  p.m.,  Henkle  Middle 
School  Library,  480  NW  Loop  Rd.  White 
Salmon,  WA. 

•  Goldendale,  Washington,  February 
16,  7  p.m..  Public  Utility  District  No.  1 
of  Klickitat  County,  1313  S.  Columbus. 
Goldendale,  WA. 

The  scoping  meetings  will  be 
conducted  to  include  this  Project  and 
the  two  other  wind  development 
projects  proposed  for  development  on 
lands  near  or  adjacent  to  this  Project  At 
the  informal  meetings,  Project 
developers  will  make  a  presentation  on 
their  projects,  written  information  will 
be  available,  and  BPA  and  County  staff 
will  answer  questions  and  accept  oral 
and  written  comments.  The  meetings 
will  be  publicized  by  general 
announcement  as  well  as  by  written 
invitation  tc  known  interested  parties. 
Written  comments  are  invited  as  well, 
and  should  be  submitted  by  February 
28, 1994  to  the  Public  Involvement 
Manager  or  the  Klickitat  County 
Planning  Director  at  the  addresses 
below.'  Comments  received  after  this 
date  will  be  considered  to  the  extent 
practicable. 

The  Draft  EIS  (DEIS)  will  be 
circulated  for  review  and  comment,  and 
BPA  and  the  County  will  hold  a  public 
comment  meeting  for  the  DEIS.  BPA  or 
the  County  will  consider  and  respond  to 
comments  received  on  the  DEIS  in  the 
final  EIS. 

ADDRESSES:  BPA  and  the  County  invite 
comments  and  suggestions  on  the 
proposed  scope  of  the  DEIS.  Send 
comment  letters,  requests  to  be  placed 
on  the  project  mailing  list,  and/or 
requests  for  more  information  to  the 
Public  Invr'vement  Manager,  P.O.  Box 
12999,  Pon.and,  Oregon  97212  or  to  the 
Klickitat  County  Planning  Director,  228 


West  Main,  Rni.  150,  Goldendale, 
Washington  98620. 

To  have  your  name  placed  on  the 
mailing  list  for  this  project,  to  submit 
comment  letters,  or  to  receive  a  copy  of 
the  DEIS  when  it  becomes  available, 
write  to  the  Public  Involvement 
Manager,  Bonneville  Power 
Administration — ALP,  Post  Office  Box 
12999,  Portland,  Oregon  97212. 
FOR  FURTHER  rNFORINATION  CONTACT: 
Ms.  Kathy  Fisher,  EIS  Manager,  at  (503) 
230-4375  or,  Frandne  Havercroft, 
Klickitat  County  Planning  Director,  at 
(509)  773-5703.  You  may  also  contact 
BPA's  Public  Involvement  Office  at 
(503)  230-3478,  or  toll-free  1-800-622- 
4519.  Information  may  also  be  obtained 
from  Mr.  Thomas  V.  Wagenhoffer, 
Snake  River  Area  Manager.  1520  Kelley 
Place,  Walla  Walla.  Washington  99362. 
(509)  527-6225. 
FOR  INFORMATION  ON  DOE  NEPA 
PROCEDURES,  OR  THE  STATUS  OF  A  NEPA 
REVIEW  CONTACT:  Carol  M.  Borgstrom. 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  <202)  586-^^600 
or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Columbia  River  Transmission 
System  Act  of  1974  (Pub.  L.  93^54) 
requires  the  BPA  Administrator  to  make 
available  to  all  utilities  on  a  fair  and 
nondiscriminatory  basis,  any  capacity  in 
the  Federal  transmission  system  which 
is  determined  by  the  Administrator  to 
be  in  excess  of  the  capacity  required  to 
transmit  electric  power  generated  or 
acquired  by  the  United  States.  Guided 
by  this  statutory  responsibility,  BPA 
must  consider  all  requests  from  utilities 
to  use  the  BPA  transmission  system  to 
deliver  pnawer  to  specified  locations. 

A.  Proposed  Action 

USW  proposes  to  construct  and 
operate  a  wind  energy  facility  in  the 
Columbia  Hills  area  east  of  Goldendale, 
Washington  and  north  of  the  Columbia 
River,  outside  of  the  Columbia  River 
Gorge  National  Scenic  Area.  The 
proposal  would  include  the  phased 
development,  construction,  and 
operation  of  an  electric  generating 
facility  on  approximately  4856  hectares 
(12,000  acres)  of  private  agricultural  and 
scrub/shrub  lands  under  easement  to 
USW.  The  first  phase  of  development 
would  generate  50  MW  of  electricity; 
115  MW  of  electricity  would  be 
generated  upon  completion  of  the  final 
development  phase. 

USW  would  sell  the  first  50  MW  of 
the  Project  to  PacifiCorp,  Puget,  and 
PGE.  Puget  and  PacifiCorp  would  each 
own  an  undivided  interest  of  37.5%  in 


the  first  50  MW.  PGE  would  own  the 
remaining  25%  of  the  first  50  MW.  USW 
would  operate  and  maintain  the  Project 
for  PacifiCorp.  Puget.  and  PGE*  on  a 
contractual  basis. 

USW  has  submitted  a  Conditional  Use 
Permit  (CUP)  application  to  the  County 
to  develop  the  Project.  Project 
development  would  involve  the 
installation  and  operation  of 
approximately  322  wind  turbines 
(Model  33M-VS)  mounted  on  lattice 
towers  ranging  from  29  to  43  meters  (80 
to  120  feet)  in  height,  plus  associated 
meteorological  towers,  power  collection 
and  transmission  lines,  transformers, 
access  roads,  and  a  control  building  and 
substation.  Each  wind  turbine  would 
have  a  blade  diameter  of  33  meters  (108 
feet)  and  each  tower  would  be  fi«e 
standing,  with  no  supporting  guy  wires. 
Total  machine  heights  to  the  top  of  the 
turbine  blade,  depending  on  tower 
height,  could  range  from  49  to  63  meters 
(135  to  175  feet). 

Additional  facilities  in  the  Project 
could  include  a  3.7  meter  (12  foot)  wide 
access  road  to  each  turbine, 
underground  power  collection  and 
communications  lines  connecting  the 
turbines,  a  micro-wave  communications 
tower,  a  wood  pole  line  collecting 
power  from  the  ends  of  each  turbine 
row  and  carrying  that  power  to  a 
substation,  and  possibly  a  transmission 
line  from  the  project  substation  to  an 
off-site  BPA  substation. 

B.  Process  to  Date 

In  order  to  reduce  duplication 
between  NEPA  and  comparable  State 
and  local  requirements,  BPA  and  the 
County  have  agreed  to  jointly  prepare  a 
single  EIS  for  the  Project  sufficient  to 
satisfy  NEPA  and  the  Washington  State 
Environmental  Policy  Act  (SEPA).  The 
EIS  will  include  a  Cumulative  Impact 
Study  (CIS)  to  analyze  any  potentially 
significant  cumulative  impacts  that  may 
result  from  this  Project  and  from  one  or 
two  other  wind  development  projects 
proposed  in  the  same  area  of  the 
County. 

One  other  wind  development  project, 
known  as  the  Columbia  Wind  Farm, 
will  also  undergo  a  joint  NEPA/SEPA 
review  by  BPA  and  the  County.  The 
Columbia  Wind  Farm  is  proposed  for 
development  by  Conservation  And 
Renewable  Energy  System  (CARES),  a 
joint  operating  agency  composed  of 
eight  Washington  Public  Utility 
Districts.  FloWind  Corporation,  as  a 
contractor  to  CARES,  would  assist  in 
Project  development  and  initial 
operations.  CARES  has  applied  for  a 
CUP  from  the  County  and  has  proposed 
that  BPA  purchase  the  electricity  that 
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would  be  generated  by  the  CARES 
project. 

The  CARES  project  would  have  an 
installed  capacity  of  25  MW  and  would 
be  expected  to  produce  approximately  7 
average  MW  of  energy.  The  CARES 
project  would  involve  the  installation 
and  operation  of  91  wind  turbines  on 
approximately  395  hectares  (975  acres) 
of  leased  private  land  adjacent  to  the 
USVV  Project.  Additional  facilities 
would  include  meteorological  towers, 
power  collection  and  transmission  lines, 
transformers,  access  roads,  and  a 
substation. 

Another  wind  energy  facility  is 
proposed  by  Mariah  Energy  Group,  Inc. 
(Mariah).  Mariah  has  submitted  an 
incomplete  CUP  application  to  the 
County  to  install  20  wind  turbines  on 
approximately  1.1  hectares  (2-3/4  acres) 
of  land  owned  by  the  developer.  The 
site  is  located  on  land  previously  used 
by  DOE  to  test  the  MOD-2  wind 
turbines.  The  MOE>-2  wind  turbines 
were  dismantled  and  removed  from  the 
site  when  the  testing  was  completed. 
The  Mariah  project  will  not  undergo 
individual  NEPA  analysis  because  no 
Federal  involvement  has  been 
requested.  The  County  will  conduct  an 
appropriate  level  of  SEPA  review  prior 
to  approving  the  CUP  if  Mariah  submits 
a  completed  CUP  application. 

The  as  used  in  tne  Washington 
Windplant —  EIS  will  also  be  used  for 
the  Columbia  Wind  Farm  EIS.  This  will 
ensure  that  the  combined  impacts  from 
the  two  proposed  wind  development 
projects  are  analyzed  and  reasonable 
alternatives  are  considered  in  both  EISs. 
Given  the  early  stage  of  the  Mariah 
project,  it  is  not  yet  known  whether  the 
QS  will  include  that  project  as  well. 
Although  separate  EISs  will  be  prepared 
for  the  USW  and  CARES  projects,  the 
County  and  BPA  have  agreed  to  hold 
joint  pubhc  scoping  meetings  to  avoid 
duplication  and  confusion. 

C  Alternatives  Proposed  for 
Consideration 

Alternatives  thus  far  identified  for 
evaluation  in  the  EIS  are  :  (1)  the 
proposed  action,  and  (2)  no  action  (the 
consequences  of  not  providing 
transmission  services  to  PacifiCorp, 
Puget.  or  PGE).  Other  alternatives  may 
be  identiHed  through  the  scoping 
process. 

D.  Identification  of  Environmental 
Issues 

BPA  and  the  County  plan  to  jointly 
prepare  an  EIS  addressing  the  proposed 
Washington  Wind  Plant  and  the 
associated  transmission  facilities.  BPA 
and  the  County  intend  to  scope  the  EIS 
so  that  all  potential  impacts  associated 


with  the  Washington  Wind  Plant  are 
addressed. 

The  principal  issues  identified  thus 
far  for  consideration  in  the  DEIS  are  as 
follows: 

(1)  potential  impacts  to  resident  and 
migratory  bird  populations  from 
operating  wind  turbines; 

(2)  impacts  to  other  wildlife  and 
habitats; 

(3)  impacts  on  cultural  resources; 

(4)  aesthetic  and  visual  impacts; 

(5)  sound  impacts;  and 

(6)  land  use  impacts. 

These,  together  with  any  additional 
issues  identified  through  the  scoping 
process,  may  be  examined  in  the  EIS. 

Issued  in  Portland,  Oregon,  on  )anuary  26. 
1994. 

Paul  O.  Crabtrae.  Jr., 

Policy  Advisor. 

[FR  Doc  94-2223  Filed  1-31-94;  8:45  am) 

BILUNC  CODE  6460-01-^ 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD94-02387T  OMahoma-«7] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tiglit  Formations 

January  26. 1994. 

Take  notice  that  on  January  24, 1994. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Sycamore  and 
Woodford  Formations,  underlying  a 
portion  of  Marshall  County,  Oklahoma, 
qualify  as  tight  formations  under  section 
107(b)  of  the  Natural  Gas  Polii^'  Act  of 
1978.  The  recommended  area  is 
described  as  the  S/2  S/2  SE/4  of  Section 
9,  S/2  NW/4  and  SW/4  and  SW/4  SE/ 
4  and  E/2  SE/4  of  Section  15.  N/2  N/2 
NE/4  and  SW/4  NE/4  NE/4  and  S/2  NW/ 
4  NE/4  and  S/2  NE/4  and  SE/4  of 
Section  16.  NE/4  of  Section  22  and  N/ 
2  of  Section  23.  Township  5  South. 
Range  5  East,  all  in  Marshall  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  conHdential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 


accordance  with  18  CFR  275.203  and 

275.204.  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-2133  Filed  1-31-94;  8:45  am) 

BILUNO  CODE  SnT-Ot-M 

[Docket  No.  JO94-02388T  Oklahom8-68] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  26, 1994. 

Take  notice  that  on  January  24. 1994, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Upper  Chester 
Formation,  underlying  portions  of 
Beaver  County.  Oklahoma,  qualifies  as  a 
tight  formation  under  section  107(c)(5) 
of  the  Natural  Gas  PoUcy  Act  of  1978. 
The  reconunended  area  is  described  as 
all  of  the  following  sections: 

Township  4  North,  Range  2  J  East 
Sections  2-6.  8-10. 17  and  20 
Township  S  North,  Range  21  East 
Sections  6. 13.  23.  28,  33  and  34 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-2134  Filed  1-31-94;  8:45  am] 

BILUNO  coot  tTIT-Ol-M 


[Docket  No.  EL94-23-000] 

Inquiry  Concerning  Conditions  in 
Portions  of  the  Eastern 
Interconnection;  Order  Directing  Filing 
of  Information 

Issued  January  26, 1994. 

During  the  week  of  January  16,  1994. 
vast  porticns  of  the  Eastern 
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Interconnection »  experienced  record 
low  temperatures.  While  voltage 
reductions  were  implemented  in  many 
areas  within  the  Eastern 
Interconnection,  rolling  blackouts  were 
required  only  in  the  Pennsylvania-New 
Jersey-Maryland  Pool  (PJM)  and  in 
Virginia  Electric  and  Power  Company's 
(VHMX))  service  territory.  Ehixing  this 
period,  sales  of  power,  into  PJM  in 
particular,  were  at  or  near  record  levels. 
Both  PJM  and  VEPCO  set  new  peak 
demand  records  in  this  period.  While 
the  interconnected  system  in  these  areas 
did  not  fail,  it  appears  that  the  system 
was  stretched  to  its  physical  limits. 

As  part  of  its  public  interest 
responsibilities,  including  improving 
the  ability  of  public  utilities  to  avoid,  if 
possible,  similar  situations  in  the  future, 
the  Commission  is  interested  in  learning 
about  what  took  place  during  the  week 
of  January  16.  Specifically,  the 
Commission  needs  information 
concerning  the  sales,  purchases,  and 
transmission  transactions  that  took 
place  during  this  period  in  these  areas 
that,  in  conjunction  with  unprecedented 
conservation  efforts  including  a 
declared  emergency  in  Washington,  IXI 
and  the  shutdown  of  Federal  and  state 
government  offices  in  the  Washington 
Metropolitan  region,  apparently 
prevented  the  physical  collapse  of  the 
network  in  PJM  and  VEPCO. 
Accordingly,  pursuant  to  sections 
202(g),  301.  304.  307.  309  and  311  of  the 
Federal  Power  Act.z  the  Commission  is 
directing  all  public  utilities  3  that  are 
interconnected  with  PJM  and/or  VEPCO 
and  that  engaged  in  the  sale  of  electric 
energy  at  wholesale  in  interstate 
commerce  and/or  the  transmission  of 
electric  energy  in  interstate  commerce 
with  utilities  located  in  PJM  or  with 
VEPCO  ••  to  provide  the  information 
specified  on  the  Attachment  to  this 
order  no  later  than  February  4, 1994. 
The  Commission  also  directs  the  public 
utility  members  of  PJM  *  and  VEPCO  to 
provide  information  concerning  any 
purchases  during  the  period  and  any 


transactions  among  themselves, 
including  any  purchase,  sale  or 
transmission  between  PJM  and  VEPCO, 
or  vice  versa.  The  information  is  limited 
to  jurisdictional  service  scheduled  in 
whole  or  in  part  during  the  period 
beginning  January  16,  1994.  at  12:01  am. 
and  ending  January  22, 1994,  at 
midnight. 

Finally,  the  Commission  is  also 
interested  in  learning  whether  there  was 
adequate  transmission  capacity 
available  to  wheel  power  to  those 
utilities  unable  to  meet  their  load  during 
the  critical  time  period  and,  if  not, 
where  transmission  constraints  were 
located.  Accordingly,  the  public  utility 
members  of  PJM  and  VEPCO  should 
advise  the  Commission  no  later  than 
February  4.  1994.  of  any  instance  during 
the  week  of  January  16  in  which  they 
were  able  to  arrange  for  a  purchase  of 
power  but  were  unable  to  complete  the 
■  transaction  due  to  the  inability  to 
arrange  transmission.  They  should 
identify  the  entity(ies)  that  failed  to 
provide  transmission  and  describe  the 
reasons  given.  In  addition,  any  entity, 
whether  or  not  interconnected  with  PJM 
and/or  VEPCO  that  had  capacity 
available  to  sell  power  to  PJM  and 
VEPCO  but  was  unable  to  obtain 
transmission  should  advise  the 
Commission  of  such  facts  no  later  than 
February  4, 1994. 

The  Director,  Office  of  Electric  Power 
Regulation,  or  his  designee,  is  hereby 
authorized  to  obtain  any  additional 
information  which  is  necessary  to 
accomplish  the  purposes  of  this  inquiry. 

Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  require  that 
0MB  approve  certain  information 
collection  requirements.**  The 
Commission  has  obtained  approval  of 
the  information  collection  requirements 
in  this  order  pursuant  to  the  expedited 
review  provisions  in  §  1320.18  of  OMB's 
regulations.' 


By  the  Commission. 
Lois  D.  Cashell, 
Secretary- 
Attachment 

1.  Who  must  report:  Public  utilities 
that  are  interconnected  with  PJM  and/or 
VEPCO  and  that  scheduled  sales  of 
electric  energy  at  wholesale  in  interstate 
commerce  and/or  the  transmission  of 
electric  energy  in  interstate  commerce 
with  utilities  located  in  PJM  and/or 
VEPCO  in  whole  or  in  part,  during  the 
period  beginning  January  16, 1994,  at 
12:01  a.m.  and  ending  January  22, 1994, 
at  midnight  and  the  public  utility 
members  of  PJM  and  VEPCO  must 
provide  the  information. 

2.  Information  to  report  for  each  hour 
during  the  covered  period  (individually 
for  all  tmnsactions  entered  into  by  the 
public  utility  in  that  hour): 

A.  Name,  address  and  contact  person 
for  the  recipient  or  provider  of  the 
service  under  OTHER  PARTY. 

B.  The  name  of  the  service  as  found 
in  the  FERC  Rate  Schedule  and  FERC 
Rate  Schedule  No. 

C.  The  rates  on  file  for  the  service 
provided  [i.e.,  an  energy  charge  of  110% 
of  seller's  incremental  cost  and  a 
demand  charge  of  up  to  7  mills/kWh) 
and  the  rates  actually  charged  for  the 
service  [i.g.,  an  energy  charge  of  44 
mills/kWh  and  a  demand  charge  of  6 
mills/kWh).  If  the  rate  on  file  is  a  split 
the  savings  rate,  give  the  seller's 
incremental  cost  and  the  buyer's 
decremental  cost  in  addition  to  the  rate 
actually  charged. 

D.  The  MW  of  the  transaction  if  billed 
in  MW  and  the  MWh  sold  in  each  hour 
for  all  transactions. 

E.  Your  system  load  in  each  hour. 

F.  Any  explanatory  information 
including  information  regarding 
transactions  which  could  not  be 
scheduled. 

G.  The  original  and  two  copies  of  the 
information  requested. 


■The  Eastern  Interconnection  includes  all  of  the 
continental  United  States  except  for  those  areas 
contained  in  the  Western  Systems  Coordinating 
Council,  in  the  Electric  Reliability  Council  of  Texas, 
and  in  Alaska. 

>  16  U.S.C.  a24a(g).  825.  82Sc.  824f.  825h.  and 
82S|  (1988). 

>  16  U.SC.  824(e)  (1988). 

<  Public  utilities  Interconnected  with  PINf  and/or 
VEPCO  include  Cleveland  Electric  Illuminating 


Company,  the  public  utility  subsidiaries  of  the 
Allegheny  Power  System,  the  public  utility 
subsidiaries  of  American  Electric  Power  Company, 
the  public  utility  members  of  the  New  York  Power 
Pool  and  Carolina  Power  k  Light  Company. 

>The  public  utility  members  of  PJM  include 
Atlantic  City  Electric  Company.  Baltimore  Gas  and 
Electric  Company.  Detmarva  Power  It  Light 
Company,  Jersey  Central  Power  k  Light  Company, 
Metropolitan  Edison  Compar/,  Pennsylvania 
Electric  Company,  Pennsylvania  Power  k  Light 


Company,  Philadelphia  Electric  Company,  Potomac 
Electric  Power  Company,  and  Public  Service 
Electric  and  Gas  Company. 

•ISCFRpart  1320. 

'Mat  1320.18(a). 
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Hourly  Transaction  Report  of 

(Date J 


(Utilities  Name) 


Other 
party 

vider — P 
recipi- 
ent—R 

Name  of 
service 

as  listed 
in  rate 
sched- 
ule 

FERC 
rate 
sched- 
ule No. 

Rates  for  service  on  file 

Actual  rates  charged 

MW 

MWH 

Your 

Hour  beginning 

De- 
mand 

En- 
ergy 

Other 

De- 
mand 

En- 
ergy 

Other 

sys- 
tem 
load  in 
the 

hour 

• 

\ 

1 

Notes:  List  all  transacbons  occurring  in  each  hour,  if  a  transaction  encompasses  more  than  one  Hour  report  all  data  for  each  hour  If  you  soW 
power  or  provided  transmission  service  to  the  OTHER  PARTY  place  a  (P)  tjefore  the  OTHER  PART*  name,  if  you  purchased  power  or  recetved 
transmtssioo  service  from  the  OTHER  PARTY  place  an  (R)  before  the  OTHER  PARTY  nanf>e.  Wifh  respect  to  the  "OTHER"  column  under 
RATES  FOR  SERVICE  ON  FILE  and  ACTUAL  RATES  CHARGED,  desaibe  the  charges,  if  any,  in  a  teotnote.  RATES  FOR  SERVICE  ON  FILE 
are  the  rates  or  rate  ceilings  in  the  rate  schedule  on  file,  ACTUAL  RATES  CHARGED  are  the  actual  ratbs  in  S/kWh.  S/KW/day.  S/kW/week  SIcW/ 
month  as  shown  on  the  bills. 


IFR  Doc  94-2186  Filed  1-31-94;  8;45  am) 

BILUNO  CODC  6n7-01-M 

[Docket  No.  ER94-898-000] 

Central  and  South  West  Services,  Inc.; 
Notice  of  Filing 

January  13.  1994. 

Take  notice  that  on  January  10. 1994, 
Central  and  South  West  Services,  Inc. 
(CSW),  as  agent  for  the  electric  utility 
operating  companies  of  the  Central  and 
South  West  Corporation  (CSW)  and  El 
Paso  Electric  Company  (El  Paso), 
tendered  for  filing  under  section  205  of 
the  Federal  Power  Act  an  agreement  to 
amend  the  "Restated  and  Amended 
Operating  Agreement,"  which  forms  the 
basis  for  the  coordinated  operations  of 
the  CSW  electric  utility  operating 
companies.  The  applicants  state  that  El 
Paso  and  CSW  are  also  jointly  filing  an 
application  under  section  203  of  the 
Federal  Power  Act  of  even  date  seeking 
approval  of  the  jurisdictional  aspects  of 
a  merger  transaction  in  which  El  Paso 
will  become  a  wholly  owned  subsidiary 
of  CSW.  The  agreement  to  amend  will 
make  El  Paso  a  party  to  the  CSW 
Restated  and  Amended  Operating 
Agreement  when  the  merger  becomes 
effective. 

Copies  of  the  filing  were  sent  to  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission,  the  New  Mexico  Public 
Utility  Commission,  the  Oklahoma 
Corporation  Commission  and  the  Public 
Utility  Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  8, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-2185  Filed  1-31-94;  8:45  ami 
BiLUfM  cooe  enr-oi-M 

[Docket  No.  TM94-2-24-001] 

Equitrans,  Inc.;  Proposed  Compliance 
Filing 

January  26. 1994. 

Take  notice  that  on  January  14,  1994. 
Equitrans,  Inc.  (Equitrans)  tendered  for 
filing  as  part  of  ite  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
primary  and  alternate  tariffs  sheets: 

Primary  Sheets: 
Sub  2nd,  Sub  1st  Revised  Sheet  No.  5 
Sub  2nd.  Sub  1st  Revised  Sheet  No.  6 
Sub  2nd,  Sub  1st  Revised  Sheet  No.  8 
Substitute  First  Revised  Sheet  No.  260 

Alternate  Sheets: 
Alt  Sub  2nd.  Sub  1st  Revised  Sheet  No.  5 
Alt  Sub  2nd.  Sub  1st  Revised  Sheet  No.  6 
Alt  Sub  2nd,  Sub  1st  Revised  Sheet  No.  6 

These  sheets  contain  a  proposed 
effective  date  of  January  1, 1994. 

On  December  1,  1994,  Equitrans  filed 
revised  rate  sheets  to  implement  the 
1994  GRI  funding  mechanism.  By  Order 
issued  on  December  30, 1993  the 
Commission  approved  Equitrans'  tariff 


sheets  subject  to  certain  conditions.  The 
Commission's  Order  required  Equitrans 
to  reflect  on  its  rate  sheets  the  fact  that 
the  GRI  demand  and  commodity 
surcharges  may  be  discounted  to  a 
minimum  surcharge  pf  zero.  In  addition, 
the  Commission  required  the  inclusion 
of  tariff  language  explaining  the 
determination  of  proper  load  factors  for 
new  customers.  Equitrans  states  that  it 
is  making  the  instant  filing  to  comply 
with  the  Commission's  Order. 

Equitrans  states  that  it  is  filing  its  rate 
sheets  in  primary  and  alternate  forms. 
On  November  10.  1993,  Equitrans  made 
a  filing  in  Docket  No.  RS92-15  and 
RP93-62  to  reduce  its  approved 
transportation  rates  due  to  a 
miscalculation  related  to  billing 
determinants.  In  its  initial  filing  in  this 
docket,  Equitrans  included  rate  sheets 
which  showed  the  reduced  base 
transportation  rates  based  on  the 
November  10  filing.  To  date,  however, 
the  Commission  has  not  acted  on  the 
November  10  fiUng.  Therefore, 
Equitrans  states  that  the  primary  sheets 
reflect  the  lower  base  rates  included  in 
the  November  10  filing,  while  the 
alternate  rate  sheets  include  Equitrans' 
currently  approved  base  transportation 
rates.  The  rate  and  tariff  provisions 
concerning  the  GRI  funding  requirement 
are  the  same  for  both  the  primary  and 
alternate  sheets. 

Any  person  desiring  to  protest  this 
application  should  file  a  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  in 
accordance  with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  2. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  f>arties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cuhell. 
Secretary. 
IFR  Doc.  94-2131  Filed  1-31-94;  8:45  am] 

BILUNO  COOe  «717-0V-M 


[Docket  Nos.  RS92-«9-006,  RS92-6»-007, 
RS92-69-011,  and  RP93-5-0001 

Northwest  Pipeline  Corp.;  Technical 
Conference 

January  26. 1994. 

In  the  Commission's  December  16, 
1993.  order  on  Northwest  Pipeline 
Corporation's  Order  No.  636  compliance 
filing.i  the  Commission  determined  that 
certain  issues  needed  to  be  discussed  at 
a  technical  conference.  The  conference 
to  address  these  issues  will  be  held  on 
Wednesday.  February  9,  1994. 
beginning  at  10  a.m..  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington.  DC  20426. 

All  interested  persons  are  invited  to 
attend. 

Lois  0.  CasheU. 
Secretary. 
|FR  Doc.  94-2130  Filed  1-31-94;  8:45  am) 

BILUNG  CO0€  <717-01-M 


[Docket  No.  TM94-2-55-001] 
Questar  Pipeline  Co.;  Tariff  Filing 

January  26, 1994. 

Take  notice  that  on  January  19,  1994, 
Questar  Pipeline  Company  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Substitute 
Revised  Sheet  Nos.  5  and  5A  to  become 
effective  January  1, 1994. 

Questar  states  that  these  tariff  sheets 
revise  the  (1)  statement  of  rates  to  reflect 
minimum  GRl  surcharges  of  zero  and  (2) 
footnotes  to  the  statement  of  rates  to 
establish  how  Questar  will  determine 
the  proper  load  factor  to  be  used  in 
applying  GRI  reservation  surcharges  to 
existing,  replacement  and  new  shippers 
receiving  service  on  its  transmission 
system. 

Questar  states  further  that  this  filing 
is  tendered  pursuant  to  18  CFR 
154.63(a)(1)  and  in  compliance  with  the 
Commission's  December  30,  1993,  order 
in  the  instant  docket. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar's 
jurisdictional  customers  and  the  public 


service  commissions  of  Utah  and 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20406.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  2,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  94-2132  Filed  1-31-94;  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Proposed  Statement  of  Policy  on 
Mutual  to  Stock  Conversions 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  Proposed  Policy 
Statement. 

SUHdMARY:  The  FDIC  solicits  comments 
on  a  proposed  policy  statement  setting 
forth  guidance  with  respect  to  the 
conversion  from  mutual  to  stock 
ownership  of  State  chartered  savings 
banks  and  the  FDIC's  supervisory 
concerns  on  the  matter. 

DATES:  Comments  must  be  received  by 
March  18, 1994. 

ADDRESSES:  Send  comments  to  the 
Executive  Secretary.  FDIC,  550  17th 
Street,  NW.,  Washington.  DC  20429. 
Comments  may  be  hand  delivered  to 
room  F-400.  1776  F  Street  NW.. 
Washington.  DC  on  business  days 
between  8:30  a.m.  and  5  p.m.  (Fax 
number  (202)  89&-38381.  Comments 
will  be  available  for  inspection  and 
photocopying  in  room  7118,  550  17th 
Street,  NW.,  Washington,  DC  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director 
(202-898-6918),  Garfield  Gimber  III. 
Examination  Specialist  (202-898-6913). 
Division  of  Supervision,  or  Walter  P. 
Doyle.  Counsel  (202-898-3682).  Legal 
Division.  FDIC.  550  17th  Street,  NW., 
Washington,  DC20429. 


SUPPLEMENTARY  INFORMATION: 
L  Request  for  Public  Comment 

The  FDIC  is  considering  adoption  of 
a  policy  statement  on  conversion  from 
mutual  to  stock  form  of  ownership. 
Comment  is  requested  on  all  aspects  of 
the  subject  and.  in  particular,  the 
proposed  policy  statement. 

All  state  authorities  provide  some 
degree  of  oversight  over  mutual  to  stock 
conversion  transactions-involving 
institutions  under  their  jurisdiction,  and 
a  number  of  statutes  exist  that  deal  with 
securities  disclosure  and  changes  of 
management  and/ or  control  and 
acquisitions.  With  respect  to  state 
oversight,  comment  is  requested  on 
whether  or  not  such  oversight  is 
sufficiently  uniform  and  adequate 
across  states  to  protect  the  interests  of 
the  public,  or  whether  federal  oversight 
is  necessary. 

In  light  of  existing  federal  and  state 
securities  laws  and  state  conversion 
laws,  comment  is  requested  on  what 
abusive  practices  are  prevalent  or  likely 
and  whether  and  why  the  FDIC  should 
take  action.  If  so,  should  the  focus  of 
FDIC  attention  be  on  the  long-standing 
accountholders/members  or  are  other 
interests,  such  as  those  of  borrowers, 
trustees,  management  and  employees, 
also  important? 

Comment  is  requested  on  whether  the 
following  proposed  policy  statement 
contains  enough  specificity  to  be 
effective  in  providing  worthwhile 
guidance  and  preventing  potentially 
objectionable  practices.  If  the  profMDsed 
or  even  a  strengthened  policy  statement 
providing  guidance  to  the  industry  is 
not  considered  adequate,  should  mutual 
to  stock  conversions  be  governed  by  an 
enforceable  regulation?  If  so,  sliould 
such  a  regulation  closely  follow  the 
existing  regulation  of  the  Office  of  Thrift 
Supervision  on  this  subject,  with 
specific  percentage  limitations,  such  as 
on  insider  investments,  or  should  a 
regulation  more  closely  resemble  a 
guidance  format  as  embodied  in  the 
proposed  policy  statement?  Should  the 
FDIC  seek  or  support  congressional 
action  in  this  matter? 

II.  Background 

In  recent  years  a  number  of  state 
chartered  mutual  savings  banks  have 
converted  to  stockholder  owned  state 
savings  banks.  Many  of  these 
institutions  first  converted  from 
federally  chartered  mutual  savings 
associations  to  state  chartered  savings 
banks.  In  some  cases,  the  conversion 
results  in  an  acquisition  by  or  merger 
into  another  institution,  with 
accountholders/members  obtaining 
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stock  in  the  acquiring  institution  and 
^not  the  converting  savings  bank. 

One  consequence  of  these  conversions 
to  state  charter  is  that  the  FDIC  may 
replace  the  Office  of  Thrift  Supervision 
as  the  primary  federal  regulator.  The 
mutual  to  stock  conversion  process  is 
then  subject  to  the  rules  and  protections 
of  state  law.  The  Office  of  Thrift 
Supervision  regulations  governing 
conversions  from  mutual  to  stock  form 
were  enacted  in  1974  in  reaction  to 
instances  of  abusive  conversion 
transactions  wherein  insiders  and  their 
interests  captured  a  large  share  of  the 
converting  institution's  capital  stock  for 
considerably  less  than  fair  market  value. 
The  Office  of  Thrift  Supervision 
regulation  was  structured  to  protect  the 
interest  of  the  converting  mutual's 
accountholders/members  in  the  current 
equity  and  perceived  future  value  of  the 
institution  against  abusive  insiders  and 
opportunistic  depositors. 

III.  Reasons  for  FDIC  Policy 

Conversion  rules  under  state  law  are 
not  identical  to  and  may  be  less 
stringent  than  Office  of  Thrift 
Supervision  regulations.  Absent 
effective  state  laws  or  some  federal 
oversight  over  state  mutual  savings 
banks  converting  to  capital  stock  form, 
the  opportunity  for  inconsistency  and 
abuse  is  ever  present. 

The  areas  oi  particular  concern  for 
potential  abuse  in  conversion  include: 
(1)  Pricing  the  shares,  (2)  Apportioning 
the  stock  subscription  rights,  and  (3) 
Disclosure  of  information  needed  to 
make  an  informed  investment  decision. 

Offering  the  shares  at  too  low  of  a 
price  may  unjustly  enrich  the  recipients, 
increase  the  temptation  by  insiders  to 
acquire  more  shares  than  they  are  fairly 
entitled  to,  and  deny  the  institution  all 
of  the  additional  capital  it  should 
receive  to  protect  depositors  and  the 
insurance  fund.  Setting  the  share  price 
too  high  may  result  in  poor  investment 
decisions  by  accountholders/  members 
that  may  lack  investment  expertise. 

In  some  conversion  transactions 
insiders  may  appear  to  have  received 
preferential  treatment  over  the  interests 
of  accountholders/members  who  have 
supported  the  mutual  savings  bank. 
Management  and  directors,  it  can  be 
argued,  should  not  be  preempted  from 
receiving  a  fair  portion  of  the  stock 
rights  since  they  have  contributed  to  the 
value  of  the  institution  and  should 
properly  be  induced  to  remain  with  the 
institution.  However,  management  and 
directors  also  will  continue  to  receive 
salaries  and  fees  for  their  services  to  the 
institution. . 

In  addition,  mutual  savings  banks  that 
convert  to  stock  form  undertake  a  major 


restructuring  that  possibly  can  lead  to 
significant  changes  in  the  nature  or 
volume  of  business  conducted.  In  the 
past,  some  institutions,  in  leveraging 
capital  raised  through  a  conversion  and 
reaching  for  a  return  on  equity,  have 
vigorously  competed  for  loans  and 
liberalized  underwriting  standards 
which  led  to  loan  losses  that  in  many 
instances  depleted  more  capital  than 
was  raised  through  conversion.  Because 
of  this  potential,  the  FDIC  feels  the  need 
to  know  at  an  early  date  the  institution's 
business  plan  for  post-conversion 
operation,  growth  and  investment  of  any 
newly  injected  capital. 

IV.  Statement  of  Policy 

Proposed  Statement  of  Policy  on  Mutual 
To  Stock  Conversions  By  State 
Chartered  Banks 

State  chartered  mutual  savings  banks 
converting  to  capital  stock  ojvnership 
should  afford  adequate  protection  to  the 
interests  of  long-standing 
accountholders/members  in  the  current 
equity  and  perceived  future  value  of  the 
institution  against  insiders  and 
opportunistic  depositors.  Such 
protection  should  include:  (1)  Correctly 
pricing  the  shares,  (2)  Equitably 
apportioning  the  stock  subscription 
rights,  and  (3)  Adequately  and  timely 
disclosing  all  relevant  and  pertinent 
information  needed  to  make  an 
informed  investment  decision. 

A  thorough  independent  appraisal  by 
a  qualified  appraiser  is  appropriate  in 
order  to  establish  and  justify  a  fair 
offering  price  for  the  .shares  of  stock  in. 
the  converted  institution.  The  appraisal 
should  include  consideration  of 
earnings  projections,  future  prospects 
for  a  rate  of  return  including  any  new 
capital,  other  recent  stock  offerings  and 
conversion  transactions,  and  the  historic 
and  current  relationship  of  market  price 
to  book  value  and  price/earnings  ratio 
for  nearby  and  similar  sized  institutions. 

Accountholders/members  who  have 
supported  the  mutual  savings  bank  over 
some  reasonable  period  should  be  given 
considerable  deference  in  the 
apportionment  of  stock  subscription 
rights.  Management  and  directors  who 
are  accountholders/members  are 
entitled  to  the  same  rights  as  non- 
insider  accountholders/members.  Any 
additional  deference  accorded  to 
insiders,  including  employment 
contracts  and  other  benefits  in  an 
acquisition  or  merger  inio  another 
institution,  should  be  only  as  part  of  an 
adequate  compensation  program  and 
thus  be  limited,  justified  and 
documented.  Apportioning  that  leads  to 
individual  windfall  gains  should  be 
avoided.  Directors  are  reminded  of  their 


duty  of  loyalty  to  the  converting 
institution. 

The  holders  of  stock  subscription 
rights  should  be  adequately  and  timely 
notified  of  their  rights  to  buy.  Offering 
the  shares  through  a  firm  that  is 
independent  of  the  converting 
institution's  insiders  and  their  interests 
is  one  way  to  help  insure  that  this  takes 
place.  Full  disclosure  of  all  relevant 
information  should  be  made. 
Accountholders/members  should  be 
able  to  easily  use  funds  on  deposit  to 
fund  their  purchases.  In  addition, 
accountholders/members  should  be 
fully  informed  of  the  risk  inherent  in 
purchasing  stock.  If  stock  sales  are 
conducted  on  the  institution's  premises, 
care  should  be  exercised  to  make  sure 
accountholders/members  clearly 
understand  that  stock  purchases  are  not 
deposits  and  are  not  insured  by  FDIC. 

State  chartered  mutual  savings  banks 
that  contemplate  converting  to  stock 
form  are  requested  to  notify  the  FDIC 
region  in  which  the  head  office  is 
located  at  an  early  date  and  submit  for 
comment  all  the  relevant  terms  and 
conditions,  financial  information  and 
documents  inherent  in  the  conversion, 
including  a  business  plan  for  post- 
conversion  operation,  growth  and 
investment  of  any  newly  injected 
capital.  The  FDIC  will  work  closely  with 
the  state  authority  in  preparing  any 
comments. 

The  FDIC  review  of  transactions  on  a 
case-by-case  basis  will  include 
consideration  of  whether  the  directors 
and  management  of  the  institution  have 
fairly  and  effectively  discharged  their 
fiduciary  duties  of  due  care  and  loyalty 
to  the  institution  and  its 
accountholders/members. 

Should  the  FDIC  determine  that  the 
proposed  conversion  may  raise  safety 
and  soundness  concerns,  or  otherwise 
subject  the  bank  to  substdhtial  legal 
liability,  it  may  request  additional 
information  from  the  bank  and/or  may 
seek  appropriate  modifications  in  the 
terms  and  conditions  of  the  proposal  to 
alleviate  those  concerns.  In  situations 
where  abusive  insider  self-dealing, 
fraud  or  other  violations  are  suspected, 
stronger  enforcement  mc.isures  may  be 
considered. 

Depending  on  the  terms  and  outcome 
of  the  transaction,  the  conversion  may 
require  formal  foderal  approval  under 
the  Bank  Holding  Company  Act  or  the 
Bank  Merger  Act,  or  appropriate  notice 
under  the  Change  in  Bank  Control  Act. 

Conversions  to  stock  form,  involving 
undercapitalized  institutions,  at  the 
direction  or  control  of  a  regulatory 
authority  are  sometimes  called 
"supervisory  conversions".  This  FDIC 
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statement  applies  equally  to  such 
conversions. 

By  order  of  the  Board  of  Directors.  Dated 
at  Washington.  DC  this  day  of  January,  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Fddflian, 

Acting  Executive  Secretary. 

|FR  Doc  94-2235  Filed  1-31-94;  8:45  am) 
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GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  OfHce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463).  as  amended, 
notice  is  hereby  given  that  a  regular 
meeting  of  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  Friday.  February  11.  1994  from  9:30 
a.m.  to  4  p.m.  in  room  7310  (the 
Campbell  Room]  of  the  General 
Accounting  Office,  441  G  St..  NVV.. 
Washington,  DC  (The  meeting  of 
February  24  will  also  be  held;  due 
notice  will  be  published.) 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  an  accounting 
liability  concept,  (2)  accrual  accounting 
and  criteria  for  when  current  value 
accounting  might  be  appropriate,  (3) 
appropriate  ways  to  address  OPEB  in 
the  liabilities  ED,  and  (4)  entity  and 
display  issues. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  d«te  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Young.  Executive  Staff 
Director,  750  First  St..  NE..  room  1001, 
Washington,  DC  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act  Pub.  L  No.  92-463,  Section  10(aK2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C  app.  section  10(aM2)  (1988);  41  CFR 
101-6.1015(1990). 

Dated:  January  27, 1994. 
Ronaid  S.  Young, 
Execu  tive  Director. 
(FR  Doc.  94-2200  Filed  1-31-94;  845  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  ar>d 
Prevention 

Notice  Regarding  Requirement  for 
Submission  of  List  of  Ingredients 
Added  to  Tobacco  in  the  Manufacture 
of  Smokeless  Tobacco  Products 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service.  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  implements  the 
requirement  of  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986  (Public  Law  99-252)  that 
each  person  who  manufactures, 
packages,  or  imports  smokeless  tobacco 
shall  provide  the  Secretary  of  Health 
and  Human  Services  (HHS)  annually 
with  a  list  of  ingredients  added  to 
tobacco  in  the  manufacture  of  smokeless 
tobacco  products.  (This  statute  also 
requires  reporting  to  HHS  the  nicotine 
content  of  smokeless  tobacco  products. 
The  nicotine  reporting  requirement  will 
be  implemented  at  a  later  date.) 
DATES:  The  first  ingredient  list  is  due  on 
April  4,  1994,  and  shall  identify  all 
ingredients  added  to  tobacco  in  the 
manufacture  of  smokeless  tobacco 
products  marketed  on  December  31, 
1993.  Beginning  in  1994  and  each 
subsequent  calendar  year,  the  ingredient 
list  will  be  due  on  December  31,  and 
shall  identify  any  changes  in  the 
ingredients  added  to  tobacco  in  the 
manufacture  of  smokeless  tobacco 
products  at  any  time  during  the 
previous  twelve  months. 
ADDRESSES:  The  list  shall  be  submitted  ^ 
to:  Michael  P.  Eriksen.  Sc.D., 
Director  .Office  on  Smoking  and  Health, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  EHsease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE..  Atlanta.  GA  30341-3724. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Eriksen.  Sc.D.,  Director, 
Office  on  Smoking  and  Health.  (404) 
488-5701. 

SUPPLEMENTARY  INFORMATION:  Section 
4(a)  of  Public  Law  99-252  (15  U.S.C. 
4403(a))  requires  manufactiurers. 
packagers,  and  importers  of  smokeless 
tobacco  products  to  provide  the 
Secretary  of  HHS  annually  with  a  list  of 
all  ingredients  added  to  tobacco  in  the 
manufacture  of  smokeless  tobacco 
products.  This  statute  also  stipulates 
that  the  list  need  not  identify  the 
company  which  uses  the  ingredients  or 
the  brand  of  smokeless  tobacco  which 
contains  the  ingredients. 


The  implementation  procedures  HHS 
has  established  for  submitting  the 
ingredient  information  require 
respondents  to  report  each  ingredient  by 
chemical  name  and  Chemical  Abstract 
Service  (CAS)  Registry  Number.  This 
format  for  reporting  ingredients  is 
consistent  with  accepted  reporting 
practices  for  other  companies  currently 
required  to  report  ingreidients  added  to 
other  consumer  products,  including 
cigarettes. 

The  statute  permits  a  j>erson  or  group 
of  persons  required  to  submit  an 
ingredient  list  to  HHS  to  designate  an 
individual  or  entity  to  provide 
information  on  their  behalf.  In  such 
case.  HHS  procedures  require  the 
designated  individual  or  entity  to 
identify  for  HHS  the  person  or  group  of 
persons  on  whose  behalf  the  ingredient 
list  is  being  submitted. 

HHS  has  established  strict  procedures 
for  assuring  the  confidentiality  of  the 
information  submitted  in  accordance 
with  section  4(b)(2)(C)  of  Public  Law 
99-252  (15  U.S.C.  4403(b)(2)(c)).  The 
information  will  be  treated  as  trade 
secret  or  confidential  information 
subject  to  5  U.S.C.  552(b)(4).  Access  to 
the  information  will  be  limited  to  those 
authorized  by  the  Secretary  in  canying 
out  their  official  duties  and  to  duly- 
authorized  committees  or 
subcommittees  of  the  Congress  that 
submit  a  written  request  for  the 
information. 

Information  Collection  Provisions: 

This  Notice  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  and  assigned  the  control 
number  0920-0338.  The  title, 
descriptija{i,  and  respondent  description 
of  the  infoAn^tion  collection  are  shown 
below  with  Jan  estimate  of  the  annual 
reporting  and  record  keeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Ingredients  Added  to  Tobacco 
in  the  Manufacture  of  Smokeless 
Tobacco  Products. 

Description:  The  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986  requires  HHS  to  collect  this 
information.  HHS  is  authorized  to 
conduct  research  on  the  potential  health 
effects  of  the  ingredients,  and  to  report 
to  the  Congress  as  appropriate. 

Description  of  Respondents: 
Businesses  or  Other  For-Profit 
Organizations. 
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Estimated  Annual  Reporting  and 
Recordkeeping  Burden:  The  Office  on 
Smoking  and  Health  (OSH)  contacted 
five  smokeless  tobacco  manufacturers, 
through  the  law  firm  of  Patton.  Boggs 
and  Blow,  which  will  submit  ingredient 
information  in  order  to  estimate  the 
annualized  cost  for  reporting  ingredient 
information  to  the  Department  of  Health 
and  Human  Services.  The  estimated 
average  cost  to  industry  for  this  three 
year  period  is  $4,314.  This  is  based  on 
an  annualized  estimated  cost  of  $1,438 
per  company  with  an  annual  estimated 
cost  range  of  $250  to  $3500  per 
company  per  year.  The  estimated  cost  to 
the  government  for  this  collection  and 
storage  over  a  three  year  period  is 
$18,000.00.  This  cost  is  based  on  an 
annualized  estimated  cost  of  $6,000.00 
for  collection  and  storage. 

There  are  11  manufacturers, 
packagers,  and  importers  of  smokeless 
tobacco  products  in  theU.S.  In 
November  1992,  OSH  contacted  five 
companies,  through  the  law  firm  of 
Patton,  Boggs  and  Blow,  which  will 
submit  ingredient  information  to  the 
Department  of  Health  and  Human 
Services,  regarding  the  estimated 
response  burden  to  the  industry.  Patton, 
Boggs  and  Blow  reported  that  the 
annual  response  burden  for  each 
company  it  represents  ranges  from  4  to 
30  manhours,  with  an  average  burden  of 
1 5  hours  per  company. 

Dated:  January  25, 1994. 

Walter  R.  Dowdle. 

Deputy  Director.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Guidelines  for  Maintaining  and 
Releasing  Privileged  Information 
Obtained  in  Accordance  With  Sec. 
4(b)(2)(a)  of  Public  Law  99-252 
(15  U.S.C.4403) 


1 .  Purpose 

These  Guidelines  establish  minimum 
requirements  to  maintain,  protect  and 
release  documents  that  contain 
privileged  information  regarding 
ingredients  in  smokeless  tobacco 
products.  The  Guidelines  establish 
individual  responsibility  for  the 
accountability  and  protection  of 
privileged  information  on  ingredients 
added  to  tobacco  in  the  manufacture  of 
smokeless  tobacco  products  and  the 
quantity  of  nicotine  in  each  such 
product.  The  Comprehensive  Smokeless 
Tobacco  Education  Act  of  1986  (Pub.  L. 
99-252  (15  U.S.C.  4403))  requires 
manufacturers,  packagers,  and  importers 
of  smokeless  tobacco  products  to  submit 
such  information  annually  to  the 
Secretary  of  Health  and  Human 
Ser\'ices. 


2.  Policy 

Employees  of  the  Department  of 
Health  and  Human  Services  shall  take 
such  action  as  may  be  necessary  to 
assure  implementation  of  statutory 
requirements  to  safeguard  privileged 
information.  In  accordance  with  Public 
Law  99-252  (15  U.S.C.  4403  (b)(2)). 
HHS  shall  treat  the  lists  of  ingredients 
added  to  tobacco  in  the  manufacture  of 
smokeless  tobacco  products  as  trade 
secret  or  confidential  information.  HHS 
shall  not  reveal  the  information  except 
as  authorized  by  the  statute.  Privileged 
information  shall  be  released  to 
Congress  only  as  provided  in  section 
4(b)  of  Public  Law  99-252  (15  U.S.C. 
4403  (b))  and  to  employees  of  the 
Department  authorized  to  review  the 
information  in  carrying  out  their  official 
duties  under  Public  Law  99-252  (15 
U.S.C.  4403(b)(2)).  All  other  requests  for 
the  privileged  information  shall  be 
denied. 

If  HHS  receives  a  request  for  the 
privileged  information  under  the 
Freedom  of  Information  Act.  the 
Freedom  of  Information  Officer  shall 
deny  the  request  in  accordance  with  the 
provisions  of  5  U.S.C.  552(b)(3)  and 
552(b)(4).  section  4(b)(2)(A)  of  Public 
Law  99-252  (15  U.S.C.  4403(b)(2)), 
which  require  the  protection  of 
confidential  or  trade  secret  information. 

3.  Statutory  Requirements 

Statutory  requirements  for 
safeguarding  the  subject  privileged 
information  are  as  follows: 

a.  Sections  4(b)(2)  of  Public  Law  99- 
252  (15  U.S.C.  4403(b)(2)) 
(Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986)  5  U.S.C. 
552(b)(4)  (Freedom  of  Information  Act). 

4.  Definitions 

a.  Document  Control  Officer.  This 
Officer  is  the  Departmental  official 
designated  in  writing  as  having 
responsibihty  for  the  Department's 
control  of  privileged  information 
pertaining  to  the  smokeless  tobacco" 
product  ingredients.  The  Document 
Control  Officer  shall  be  the  Director, 
Office  on  Smoking  and  Health,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CDC). 

b.  Privileged  Information.  As  used  in 
this  Guideline,  privileged  information 
refers  to  (i)  any  information  provided  to 
HHS  in  accordance  with  section  4(a)(1) 
of  Public  Law  99-252  (15  U.S.C. 
4403(a)(1)),  and  (ii)  any  other  materials 
derived  from  the  information  provided. 

c.  Secure  Files  Area.  A  room  or  rooms 
that  are  locked  during  non-duty  hours. 

d.  Secure  Files  Containers.  Any 
equipment  that  is  locked  when 


unattended  and  that  cannot  be  hand 
carried  (e.g..  Power  Files  and 
Lektrievers,  filing  cabinets  and  shelf 
units,  credenzas.  desk  pedestals,  etc.). 

5.  Responsibilities 

The  Document  Control  Officer  shall: 

(1)  Provide  written  guidance  to  HHS 
organizational  components  regarding 
the  action  necessary  to  assure 
compliance  with  the  provisions  of  these 
Guidelines. 

(2)  Maintain  and  verify  the  operation 
of  an  effective  document  control  system. 

(3)  Assure  adherence  to  the 
requirements  these  Guidelines  establish. 

(4)  Investigate  reports  of  overdue 
documents. 

6.  Persons  Authorized  to  Have  Access  to 
Privileged  Information 

The  following  may  be  granted  access 
to  privileged  information  under  the 
conditions  specified: 

a.  Department  Employees.  Upon 
written  authorization  from  the 
Document  Control  Officer,  regular  or 
special  employees  of  the  Department  are 
permitted  access  to  privileged 
information  needed  to  perform  their 
official  duties.  Any  employee  permitted 
such  access  shall,  prior  to  receiving 
privileged  information,  read  and 
execute  a  Commitment  to  Protect 
Confidential  Information  form. 

b.  In  accordance  with  section 
4(b)(2)(B)  of  Public  Law  99-252  (15 
U.S.C.  4403(b)(2)(B)).  the  Department 
shall  provide  privileged  information 
submitted  under  that  Act  to  a  duly- 
authorized  committee  or  subcommittee 
of  Congress  upon  its  written  request. 
When  documents  are  so  released,  the 
Department,  at  the  same  time,  shall 
provide  written  notice  of  the  release  to 
the  person  who  provided  the  privileged 
information. 

Users  of  files  containing  privileged 
information  are  responsible  for 
complying  with  these  HHS  Guidelines 
and  other  accountability  procedures  that 
the  Document  Control  Officer 
establishes  to  protect  the  files. 

7.  Document  Accountability 

The  Document  Control  Officer  shall 
authorize,  in  writing,  the  release  of  the 
privileged  information.  Persons 
accessing  the  privileged  information 
shall  execute  a  Commitment  to  Protect 
Confidential  Information  form  and 
provide  personal  identification  to  verify 
their  identity. 

a.  Charge-buts.  When  privileged 
information  documents  are  charged  out. 
the  recipient  shall  sign  a  Commitment 
to  Protect  Confidential  Information 
form.  This  form,  which  includes 
identifying  information  and  anticipated 
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date  of  return,  also  shall  serve  as  a 
document  receipt  form.  The  person  who 
certifies  to  accept  and  protect  the 
privileged  information  is  responsible  for 
the  file  documents  received.  Receipts 
shall  be  kept  current  so  that  documents 
can  be  located  readily. 

b.  Control,  Follow-up,  and 
Verification  of  Locations.  The  Document 
Control  Officer  shall  require  the  return 
of  each  dociunent  by  the  return  date 
stipulated  on  the  receipt.  If  use  of  the 
document  is  necessary  for  an  additional 
period,  the  Dooiment  Control  Officer 
may  authorize  an  extension  and  shall 
document  the  files  accordingly.  When 
the  privileged  information  documents 
are  returned,  the  actual  date  of  return 
shall  be  recorded  on  the  receipt  form. 

c.  Report  of  Lost  Documents. 
Individuals  who  have  received 
privileged  information  documents  shall 
notify  the  Document  Control  Officer  in 
writing  when  privileged  information 
files  cannot  be  located.  The  notification 
shall  include: 

(1)  The  name  and  organizational 
location  of  the  individual  authorized  to 
possess  the  documents  at  the  time  of 
loss; 

(2)  The  identification  and  description 
of  each  missing  file; 

(3)  A  summary  of  the  efforts  made  to 
locate  the  missing  file. 

8.  Document  Protection 

Document  protection  shall  include 
the  following: 

a.  During  Non-Working  Hours.  All 
privileged  information  must  be  locked 
in  an  approved  secure  files  area  or  in  an 
approved  secure  files  container  during 
non-working  hours. 

b.  During  Working  Hours.  When  not 
in  actual  use  by  an  authorized 
employee,  privileged  information  shall 
be  protected  by  using  the  protective 
measures  required  for  non-working 
hours. 

9.  Transfer  of  Privileged  Information 

Method  of  Transmission.  The 
preferred  method  is  person-to-person 
transmission.  When  this  is  not  practical, 
the  privileged  information  is  to  be  sent 
through  the  U.S.  Registered  Mail 
system,  unless  a  wrritten  exception  has 
been  obtained  on  an  individual  basis 
from  the  DocTiment  Control  Officer. 

10.  Document  Reproduction 

Privileged  information  documents 
will  be  reproduced  only  as  required  for 
the  performance  of  official  business,  and 
only  by  those  persons  so  authorized  by 
the  Document  Control  Officer. 

J  7.  Document  Disposition 

The  documents  provided  to  the 
Department  in  accordance  with  Section 


4(a)(1)  of  the  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4403  (a)(1))  shall  be 
maintained  in  accordance  with  the 
Records  Control  Schedule  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

12.  Violation 

Misuse  or  loss  of  privileged 
information  constitutes  a  violation  of 
statutory  provisions  and  HHS  rules  for 
controlling  and  protecting  such 
information.  Employees  failing  to 
comply  with  the  provisions  of  these 
Guidelines  or  other  established 
dociunent  control  procedures  are 
subject  to  action  commensurate  with  the 
seriousness  of  the  violation. 

Attachment  A — Commitment  to  Protect 
Confidential  Infonnation  on  the 
Ingredients  Added  to  Tobacco  in  the 
Manufacture  of  Smokeless  Tobacco 
Products 

Whereas  access  to  confidential  infonnation 
in  the  files  of  the  Public  Health  Service  is 
required  In  the  performance  of  officiiil  duties. 

I o^this 

day  of . 


19 ,  hereby  agree 

that  I  shall  not  further  release,  publish,  copy, 
or  disclose  such  information,  and  that  I  shall 
protect  such  infonnation  in  accordance  with 
the  provisions  of  5  U.S.C  552fb)(4),  and  the 
Public  Health  Service  guide  for  the  Control 
of  Confidential  Information  on  the 
Ingredients  Added  to  Tobacco  In  the 
Manufacture  of  Smokeless  Tot>aoco  Products. 

I  understand  the  provision  of  5  U.S.C. 
552(b)(4),  and  the  PHS  guide,  and  that  I  am 
subject  to  penalties  prescribed  by  law  for  any 
violations  thereof. 

Signed:  

Date:  

Witnessed  by:  

Date:   

Attachment  B — Receipt  for  Confidential 
Infonnation  in  the  Manufacture  of 
Smokeless  Tobacco  Products 

To;  Director,  Office  on  Smoking  and  Health, 
Centers  for  Disease  Control  and  Prevention 
(CDC),  Atlanta,  Georgia  30341-3724. 

From; 

Receipt  of  the  following  privileged 
infonnation  is  hereby  arJuiowledged:  File* — 
Description  of  Information — Anticipated 
Date  of  Return. 

Date:  ■ 

Signature: 

Attachment  C — Authority  to  Remove 
Confidential  Information  on  the 
Ingredients  Added  to  Tobacco  in  the 
Manufacture  of  Smokeless  Tobacco 
Products 

(name)  of 


(hours),  _ 

(date)  to 

(hours),  _ 

(date). 

Describe 

Privileged  Information: 

Document  Number 

Title: 

This  information  will  be  used  for 

Authorizec 

Iby:     

(government  agency  or  office)  is  hereby 
granted  the  authority  to  have  the 
following  privileged  information  in  his/ 
her  personal  pos.session  from 


Director,  Office  on  Smoking  and  Health 
Date:  
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BILUNG  CODE  41M-t8-P 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Dnig  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Gastrointestinal  Drugs  Advisory 
Committee 

Date,  time,  and  place.  February  17, 
1994,  9  a.m..  Holiday  Inn-Bethesda. 
Versailles  I,  8120  Wisconsin  Ave., 
Hethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
10  a.m.  to  5  p.m.;  Joan  C.  Standaert 
(HFD-180),  419-259-6211,  or  Valerie 
Mefriy  (HFD-9),  301^43^695,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Genera!  functions  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  .safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  gastrointestinal 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
WTiting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  present.itions  should  notify  the 
contact  person  before  February  10, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  propcsed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 


Open  committee  discussion.  The 
committee  will  discuss  recent  reports  of 
intestinal  stricture  in  patients  with 
cystic  fibrosis  who  were  taking  high 
lipase  activity  pancreatic  enzymes.  The 
purpose  will  be  to  obtain  advice  on 
these  cases  and  the  studies  that  should 
be  done  to  elucidate  the  safety  of 
pancreatic  enzymes  as  they  might  relate 
to  gastrointestinal  toxicity. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  ojjen  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

I*ublic  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  th^Iectronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetint^s  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
bo  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  vvTiting.  prior  to  the  meeting.  Any 
f)erson  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday.  February  1.  1994  /  Notices 


4717 


hearing's  conclusion,  if  time  jsermits.  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  26, 1994. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
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Health  Care  Financing  Administration 

[MB-07M*] 
RIN:  Od38-AG61 

Medicaid  Program;  Limitations  on 
Aggregate  Payments  to 
Disproportionate  Share  Hospitals: 
Federal  Fiscal  Year  1994 

AGEMCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACmON:  Notice. 

SUMMARY:  This  notice  announces  the 
preliminary  Federal  fiscal  year  (FFY) 
1994  national  target  and  individual 
State  allotments  for  Medicaid  payment 
adjustments  made  to  hospitals  that  serve 
a  disproportionate  number  of  Medicaid 
recipients  and  low-income  patients  with 
special  needs.  We  are  publishing  this 
notice  in  accordaiK*  with  the 
provisions  of  section  1923(f)(1)(C)  of  the 
Social  Security  Act  (the  Act)  and 
implementing  regulations  at  42  CFR 
447.297  through  447.299.  The 
preliminary  FFY  1994  State  DSH 
allotments  published  in  this  notice  will 


be  superseded  by  final  FFY  1994  DSH 
allotments  to  be  published  in  the 
Federal  Register  by  April  1. 1994. 
EFFECTIVE  DATE:  The  preliminary  DSH 
payment  adjustment  expenditure  limits 
included  in  this  notice  apply  to 
Medicaid  DSH  payment  adjustments 
that  are  applicable  to  FFY  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  966-2019. 

SUPPIEMENTARY  INFORMATION: 


I.  Background 

Section  1923(f)  of  the  Social  Security 
Act  and  implementing  Medicaid 
regulations  at  42  CFR  447.297  through 
447.299  require  us  to  estimate  and 
publish  in  the  Federal  Register  the 
national  target  and  each  State's 
allotment  for  disproportionate  hospital 
share  (DSH)  payments  for  each  Federal 
fiscal  year  (FFY).  (See  57  FR  551 18. 
November  24,  1992  and  58  FR  43156. 
Augu.st  13, 1993.)  DSH  payments  are 
payment  adjustments  made  to 
Medicaid-particip)ating  hospitals  that 
serve  a  large  number  of  Medicaid 
recipients  and  other  low-income 
individuals  with  special  needs. 
Preliminary  amounts  must  be  published 
by  October  1  of  each  FFY  and  final 
amounts  by  April  1  of  each  FFY. 

The  implementing  regulations 
provide  that  the  national  aggregate  DSH 
limit  for  a  FFY  specified  in  the  Act  is 
a  target  rather  than  an  absolute  cap 
when  determining  the  amount  that  can 
be  allocated  for  DSK  payments.  The 
national  DSH  target  is  12  percent  of  the 
total,  amount  of  medical  assistance 
expenditures  (excluding  total 
administrative  costs)  that  are  projected 
to  be  made  under  approved  Medicaid 
State  plans  during  the  FFY. 

(Note:  Wheoever  the  phrases  "total 
medical  assistance  expenditures"  or  "total 
administrative  costs"  are  used  in  this  notion, 
they  mean  both  the  State  and  Federal  sharo 
of  expenditures  or  costs. ) 

In  addition  to  the  national  DSH  target, 
there  is  a  specific  State  DSH  limit  for 
each  State  for  each  FFY.  The  State  DSH 
limit  is  a  specified  amount  of  DSH 
payment  adjustments  applicable  to  a 
FFY  above  which  Fl-T  will  not  be 
available.  This  is  called  the  "State  DSH 
allotment". 

Each  State's  DSH  allotment  for  FFY 
1994  is  calculated  by  first  determining 
whether  the  State  is  a  "high-DSH  State," 
or  a  "low-DSH  State."  This  is 
determined  by  using  the  State's  "base 
allotment."  A  State's  base  allotment  is 
the  greater  of;  (1)  The  total  amount  of 
the  State's  actual  and  projected  DSH 
payment  adjustments  made  under  the 
State's  approved  State  plan  applicable 
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to  FFY  1992.  as  adjusted  by  HCFA:  or 
(2)  $1,000,000. 

A  State  whose  base  allotment  exceeds 
12  percent  of  the  State's  total  medical 
assistance  expenditures  (excluding 
administrative  costs)  projected  to  be 
made  in  FFY  1994  is  referred  to  as  a 
'high-DSH  State."  The  FFY  1994  State 
DSH  allotment  for  a  high-DSH  State  is 
limited  to  the  State's  base  allotment. 

A  State  whose  base  allotment  is  equal 
to  or  less  than  12  percent  of  the  State's 
total  medical  assistance  expenditures 
(excluding  administrative  costs) 
projected  to  be  made  in  FFY  1994  is 
referred  to  as  a  "low-DSH  State."  The 
FFY  1994  State  DSH  allotment  for  a 
low-DSH  State  is  equal  to  tht  State's 
DSH  allotment  for  FFY  1993  increased 
by  growth  amount<;  and  supplemental 
amounts,  if  any.  However,  the  FFY  1994 
DSH  allotment  for  a  low-DSH  State 
cannot  e.xceed  12  percent  of  the  State's 
total  medical  assistance  expenditures 
for  FFY  1994  (excluding  administrative 
costs). 

Trie  growth  amount  for  FFY  1994  is 
equal  to  the  projected  percentage 
increase  (the  grou-th  factor)  in  a  low- 
DSH  State's  total  Medicaid  program 
expenditures  between  FFY  1993  and 
FFY  1994  multiplied  by  the  Stare's  final 
DSH  allotment  for  1993.  Because  the 
national  DSH  limit  is  considered  a 
target,  low-DSH  States  whose  programs 
grow  from  one  year  to  the  next  can 
receive  growth  that  would  not  be 
permitted  if  the  national  limit  was 
viewed  as  an  absolute  cap. 

There  is  no  growlh  factor  and  no 
growth  amount  for  any  low-DSH  State 
whose  Medicaid  program  does  not  grow 
(that  is.  stayed  the  same  or  declined) 
between  fiscal  years  FFY  1993  and  FFY 
1994.  Furthermore,  because  a  low-DSH 
State's  FFY  1994  DSH  allotment  cannot 
exceed  12  percent  of  the  State's  total 
medical  assistance  expenditures,  it  is 
possible  for  its  FFY  1994  DSH  allotment 
to  be  lower  than  its  FFY  1993  DSH 
allotment.  This  situation  occurs  when 
the  State  experiences  a  decrease  in  its 
program  expenditures  between  years 
and  its  prior  FFY  DSH  allotment  is 
greater  than  12  percent  of  the  total 
projected  medical  assistance 
expenditures  for  the  current  FFY.  This 
is  the  case  for  the  State  of  Rhode  Island. 

There  is  no  supplemental  amount 
available  for  redistribution  for  FFY 
1994.  The  supplemental  amount,  if  any, 
is  equal  to  a  low-DSH  State's 
proportional  share  of  a  pool  of  funds 
(the  redistribution  pool).  The 
redistribution  pool  is  equal  to  the 
national  12-percent  DSH  target  reduced 
by  the  total  of  the  base  allotments  for 
high-DSH  States,  the  total  of  the  State 
DSH  allotments  for  the  previous  FFY  for 


low-DSH  States,  and  the  total  of  the 
low-DSH  State  growth  amounts.  Since 
the  sum  of  these  amounts  is  above  the 
projected  FFY  1994  national  12  percent 
DSH  target,  there  is  no  redistribution 
pool  and,  therefore,  no  supplemental 
amounts  for  FFY  1994. 

As  prescribed  in  the  law  and 
regulations,  no  State's  DSH  allotment 
will  be  below  a  minimum  of  $1  million. 

We  are  publishing  in  this  notice  the 
preliminary  FFY  1994  national  DSH 
target  and  State  DSH  allotments  based 
on  the  best  available  data  we  have  at 
this  time  from  the  States  as  adjusted  by 
HCFA.  This  data  is  taken  from  each 
State's  August  1993  Forrq  HCFA-37  and 
is  adjusted  as  necessary.  The  final  FFY 
1994  DSH  allotments  will  be  published 
in  the  Federal  Register  by  April  1.  1994. 

II.  Calculations  of  the  Preliminary  FFY 
1994  DSH  Limits 

We  have  calculated  the  preliminary 
FFY  1994  State  DSH  allotments  in  this 
notice  in  accordance  with  section 
1923(0  of  the  Act  and  the  applicable 
regulations.  The  results  of  these 
calculations  are  presented  in  chart 
format  in  section  III.  of  this  notice. 

The  total  of  the  preliminar}-  State  DSH 
allotments  for  FPT  1994  is  equal  to  the 
sum  of  the  base  allotments  for  all  high- 
DSH  States,  the  FFY  1993  State  DSH 
allotments  for  all  low-DSH  States,  and 
the  growth  amounts  for  all  low-DSH 
States. 

We  cLiKsified  States  as  high-DSH  or 
low-DSH  States.  If  a  State's  base 
allotment  exceeded  12  percent  of  its 
total  unadju5!ted  medical  assistance 
expenditures  (excluding  administrative 
costs)  projected  to  be  made  under  the 
State's  approved  plan  in  FFY  1994,  we 
classified  that  State  as  a  "high-DSH  " 
State.  If  a  State's  base  allotment  was  12 
percent  or  less  of  its  total  unadjusted 
medical  assistance  expenditures 
projected  to  be  made  under  the  State's 
approved  State  plan  under  title  XIX  of 
the  Act  in  FFY  1994.  we  classified  that 
State  as  a  "low-DSH"  State.  There  were 
35  low-DSH  States  and  15  high-DSH 
States  for  FFY  1994  as  a  result  of  this 
classification. 

We  estimated  the  preliminary  FFY 
1994  national  total  medical  assistance 
expenditures  for  these  States  to  be 
$145,839,070,000.  The  expenditures 
were  estimated  using  the  August  1993 
State  budget  projections  (Form  HCFA- 
37)  for  FFY  1994.  Thus,  the  overall 
preliminary  national  FFY  1994  DSH 
expenditure  target  is  approximately 
$17.5  billion  (12  percent  of  $145.8 
billion). 

The  high-DSH  States'  base  allotments 
and  the  final  low-DSH  States'  DSH 
allotments  for  1993  total  approximately 


$18.0  billion.  This  amount,  which  does 
not  include  growth  or  any  State 
supplemental  amounts  for  FFY  1994,  is 
approximately  SO. 5  billion  over  the  FFY 
1994  preliminary  national  DSH  target 
amount. 

In  addition,  we  have  provided  a  total 
of  $623,650,000  ($357,351,000  Federal 
share)  in  growth  amounts  for  the  35 
low-DSH  States.  The  growth  factor 
percentage  for  each  of  the  low-DSH 
States  was  determined  by  calculating 
the  Medicaid  program  growth 
percentage  for  each  low-DSH  State 
between  FFY  1993  and  FFY  1994.  To 
compute  this  percentage,  we  first 
ascertained  each  low-DSH  State's 
estimate  of  total  FFY  1993  medical 
as.sistance  and  administrative 
expenditures  as  reported  on  the  State's 
Medicaid  Budget  Report  (Form  HCFA- 
37)  submitted  in  August  1993.  Ne.xt,  we 
compared  Lhose  estimates  to  each  low- 
DSH  State's  total  estimated  unadjusted 
FF'Y  1994  medical  a.ssistaace  and 
ad.Tiinistrative  expenditures  as  reported 
to  HCFA  on  the  State's  August  1993 
Form  HCFA-37  submission. 

The  growth  fdctor  percentage  was 
multiplied  by  the  bw-DSH  State's  final 
FFY  1993  DSH  allotment  amount  to 
e.=;tablish  the  State's  preliminary  ^routh. 
amount  for  FFY  1994. 

Since  the  sum  of  the  total  of  the  base 
allotments  for  high-DSH  States  aiid  the 
total  of  the  State  DSH  allotments  for  the 
previous  FFY  for  low-DSH  St.ates 
($17,977,185,000)  is  greater  than  the 
preliminary  FFY  1994  national  target 
($17,500,688,000),  there  is  no 
preliminary  FFY  1994  redistribution 
pool. 

The  low-DSH  State's  grow  th  amount 
was  then  added  to  the  low-DSH  State's 
final  FFY  1993  DSH  allotment  amount 
to  establish  the  preliminary  total  low- 
DSH  State  DSH  allotment  for  FFY  1994. 
As  noted  above,  if  a  State's  growth 
amount,  when  added  to  its  final  FFY 
1993  DSH  allotment  amount,  exceeded 
12  percent  of  its  FFY  1994  estimated 
medical  assistance  expenditures,  the 
State  received  a  partial  growth  amount 
which,  when  added  to  its  final  FFY 
1993  allotment,  made  its  total  State  DSH 
allotment  for  FFY  1994  equal  to  12 
percent  of  its  estimated  FFY  1994 
medical  assistance  expenditures.  For 
this  reason,  eight  of  the  low-DSH  States 
received  partial  growth  amounts. 

As  explained  aoove,  Rhode  Island's 
preliminary  1994  DSH  allotment  is 
lower  than  its  FFY  1993  DSH  allotment 
because  the  State  experienced  a 
decrease  in  its  program  between  years 
and  its  prior  FFY  DSH  allotment  is 
greater  than  12  percent  of  the  total 
projected  medical  assistance 
expenditures  for  the  current  year. 
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In  summary,  the  total  of  all 
preliminary  State  DSH  allotments  for 
FFY  1994  is  $18,598,427,000 
($10,656,898,000  Federal  share).  This 
total  is  composed  of  $17,977,185,000  in 
base  allotments  plus  $623,650,000  in 
growth  amounts  for  all  low-DSH  States 
plus  $0  in  supplemental  amounts  for 
low-DSH  States.  The  total  of  all 
preliminary  FFY  1994  State  DSH 
allotments  is  12.81  percent  of  the  total 
medical  assistance  expenditures 
(excluding  administrative  costs) 
projected  to  be  made  by  these  States  in 
FFY  1994.  The  total  of  "all  preliminary 
DSH  allotments  for  FFY  1994  is 
$1,097,739,000  over  the  FFY  1994 
preliminary  national  target  amount  of 
$17,500,688,000. 

Each  State  should  monitor  and  make 
any  neces-sary  adjustments  to  its  DSH 
spending  during  FFY  1994  to  ensure 
that  its  actual  FFY  1994  DSH  payment 
adjustment  expenditures  do  not  exceed 
its  final  State  DSH  allotment  for  FFY 
1994  which  will  be  published  by  April 
1. 1994.  As  the  ongoing  reconciliation 
between  actual  FFY  1994  DSH  payment 
adjustment  expenditures  and  the  final 
FFY  1994  DSH  allotments  takes  place, 
each  State  should  amend  its  plans  as 
may  be  necessary  to  make  any 
adjustments  to  its  FFY  1994  DSH 
payment  adjustment  expenditure 
patterns  so  that  the  State  will  not  exceed 
its  final  FFY  1994  DSH  allotment. 

The  FFY  1994  reconciliation  of  DS}I 
allotments  to  actual  expenditures  will 


take  place  on  an  ongoing  basis  as  States 
file  expenditure  reports  with  HCFA  for 
DSH  payment  adjustment  expenditures 
applicable  to  FFY  1994.  In  addition, 
additional  DSH  payment  adjustment 
expenditures  made  in  succeeding  FFYs 
that  are  applicable  to  FFY  1994  will 
continue  to  be  reconciled  back  to  each 
State's  final  FFY  1994  DSH  allotment  as 
additional  exf>enditure  reports  are 
submitted  to  ensure  that  the  final  FFY 
1994  DSH  allotment  is  not  exceeded. 
Any  DSH  payment  adjustment 
expenditures  in  excess  of  the  final  DSH 
allotment  will  be  disallowed. 

Any  DSH  expenditures  that  are 
disallowed  will  be  subject  to  the  normal 
Medicaid  disallowance  procedures. 

III.  Preliminary  FFY  1994  DSH 
Altotments  Under  Public  Law  102-234 

Key  to  Chart 


Key  to  Chart— Continued 


Column 


CoMnnB- 


Cohjmn  C= 


CoJomn  D« 


Column 


Column  A- 


Description 


Name  of  State. 


Cdumn  E= 


Description 


Final  FFY  1993  DSH  Ailotmenls 
For  All  States.  For  a  htgh- 
DSH  State,  ttus  is  ttie  State's 
base  allotment  whtcti  is  the 
greater   of   the   States   FFY 

1992  allowable  DSH  paym«»nt 
adjjstment  expenditures  ap- 
pl-catJle  to  FFY  1992.  or 
Si  .000,000.  For  a  Ionh^DSH 
State,  this  is  eoual  to  the  ftnal 
DSH  allotment  for  FFY  1993 
which  was  published  in  the 
Federal  Register  on  August 
13.  1993. 

Growth  Amounts  For  Low-DSH 
States.  This  is  an  increase  m 
a  low-DSH  State's  final  FFY 

1993  DSH  allotment  to  the 
extent  that  the  State's  MedK:- 
aid  program  grew  tietween 
FFY  1993  and  FFY  1994. 

Preliminary  FFY  1994  State 
DSH  Allotments.  For  htgh 
DSH  States  this  Is  equal  to 
the  t>ase  allotment  from  col- 
umn B.  For  low-DSH  States, 
this  IS  equal  lo  the  final  State 
DSH  allotments  for  FFY  1993 
from  column  B  plus  the 
growth  amounts  from  column 
C  and  the  supplemental 
amounts,  if  any,  from  column 
D. 

High  or  Low  DSH  State  Des- 
ignation. "High"  indicates  the 
State  is  a  h.gh-DSH  State  and 
a  "Low"  mdtcates  the  State  is 
a  low-DSH  State. 


Preuminary  Federal  Fiscal  Year  1994  DispROPORTiorjATE  Share  Hospital  Allotments  Under  Public  Law  102- 

234 
(Amounts  are  State  arid  Federal  Shares  Dollars  are  m  Thousands  (000)] 


State 

Final  FFY  93 
DSH  allot- 
ments lor  all 
states 

Growth  aiTxxjnts  for 
tow  DSH  states  (') 

Preliminary 

FFY  94  state 

DSH  allot- 

merrts 

High  or 
low  DSH 

state 

designa- 

tton 

(A) 

AL  „„ „ 

AK _ : 

AR „ 

CA 

CO  _ 

(B) 

$417,458 

17,830 

2,806 

2.191,451 

302.014 

408,933 

5,194 

38,000 

239,693 

343,078 

45.844 

1.659 

381,534 

320.475 

5.027 

188.935 

264,289 

1,217.636 

165.317 

119,381 

489,647 

(C) 

Not  Apphcabte  

$781  

210 „ 

Not  Applicatte  .„ 

Not  AppbcaWe  ..._ 

Not  Applicable  

(D) 

$417,458 

18.611 

3,016 

2.191,451 

302.014 

408.933 

5.565 

40.823 

301J213 

396,199 

51,256 

2.060 

401,824 

320.475 

5.565 

188.935 

264.289 

1,217.636 

165317 

132.040 

556.534 

(E) 
High.    . 
Low. 
Low. 
High. 
High. 
High. 
Low. 
Low 
Low. 

CT „_ 

DE _ 

DC  

372 

2.823 _._ 

61,520 

53121 

FL  _ 

GA  

HI  

5.411  

Low 

ID 

M.  _     ._ 

402  

20.290 „_ 

Low. 
Low 

IN  _ 

Not  Applicatte  

Low 

lA  „ 

MR _ 

Not  Aoolicabte 

Low 

High. 

High. 

High. 

High. 

Low. 

Low. 

KB 

KY „ _„ „ 

Not  Anoltcable 

LA  „..._ .r. _ „ 

Not  ApphcatJle  

ME 

MD _ :.::.:;:.::::::;: 

MA  

NotAppkcabte  ._ 

12.659 

66.987 _ 
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Preliminary  Federal  Fiscal  Year  1994  Disproportionate  Share  Hospital  Allotments  Under  Public  Law  102- 

234 — Continued 
(Amounts  are  State  and  Federal  Shares  Dollars  are  in  Thousands  (000)] 


State 


Fir^al  FFY  93 
DSH  allot- 
ments for  all 
states 


Growth  arrxjunts  for 
low  DSH  states (') 


Prelimirwiry 
FFY  94  state 
DSH  allot- 
ments 


High  or 
low  DSH 

state 

designa- 

twn 


Ml  ... 
MN  . 
MS  . 
MO  . 
MT  . 
NE  .. 
NV  .. 
NH  . 
NJ  .. 
NM  . 
NY  .. 
NO  . 
NO  . 
OH  . 
OK  . 
OR  . 
PA  .. 

Rin 

SO.. 
SD.. 

TN  .. 
TX  .. 
UT  .. 
VT  .. 
VA  .. 
WA  . 
WV  . 
Wl  .. 
WY  . 


(A) 


Total 


(B) 

559.732 

48,579 

152.342 

731,894 

1,154 

3,730 

73.560 

392,006 

1.094.113 

13,512 

2,784,477 

345,545 

1,086 

509,924 

23,568 

20,279 

967,407 

97.160 

439,759 

1.163 

430.611 

1,513,029 

5.003 

24,403 

174,251 

270,374 

121,883 

9,325 

1,216 

17.977,185 


(C) 

62.577 

5,393 

6,122  

Not  Applicat>ie 

153  

574  

Not  Applicat>le 
Not  Applicable 
Not  Appltcatjie 

2,063 

91.455 

67.705 

8 

74.440 

Not  Appiicat><e 

2,814 

Not  Applicat)(e 
Not  Applicat>le 
Not  Applicable 

235 

18.562 

Not  Applicable 

701  

1.585  

21.287 

34,501  

7,097  

1,108 

158 

623.650 


(D) 

622.309 

53,971 

1 58,464 

731,894 

1,307 

4,304 

73,560 

392,006 

1,094,113 

15,575 

2.875,932 

413,251 

1,094 

584,364 

23,568 

23.093 

967,407 

94.751 

439,759 

1,397 

449,173 

1,513,029 

5,704 

25,988 

195,537 

304,875 

128,980 

10,433 

1,374 

8,598.427 


(E) 
Low. 
Low. 

Low. 

High. 

Low. 

Low. 

High. 

High. 

High. 

Low. 

Low. 

Low. 

Low. 

Low. 

Low. 

Low. 

High. 

Low. 

High. 

Low. 

Low. 

High. 

Low. 

Low. 

Low. 

Low. 

Low 

Low. 

Low. 


Notes:  (1)  There  were  3  low  DSH  states  which  had  negatwe  growth  and  8  low  DSH  states  which  got  partial  growth  up  to  12%  of  FFY  94  map 
(2)  Pnor  year's  altotment  exceeded  12  percent  of  FFY  94  map  so  allotment  was  reduced  to  12  percent  of  FFY  94  map. 


IV'.  Regulatory  Impact  Statement 

We  geneplly  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Fiexibilitv  Act 
(Rf  A)  (5  U.S.C.  601  through  612).  unless 
the  Administrator  certifies  that  a  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities-  For  purposes  of  a  RFA.  States 
and  individuals  are  not  considered 
small  entities.  However,  providers  are 
considered  small  entities.  Additionally, 
section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  «mall 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  notice  does  not  contain  rules; 
rather,  it  reflects  the  DSH  allotments  for 


each  State  as  determined  in  accordance 
with  §§447.297  through  447.299. 

We  have  discussed  the  method  of 
calculating  the  preliminar>-  FFY  1994 
national  aggregate  DSH  target  and  the 
preliminary  FFY  1994  individual  State 
DSH  allotments  in  the  previous  sections 
of  this  preamble.  These  calculations 
should  have  a  positive  impact  on 
payments  to  DSHs.  Allotments  will  not 
be  reduced  for  high-DSH  States  since  we 
are  now  interpreting  the  12-percent 
limit  as  a  target.  Low-DSH  States  will 
get  their  ba.se  allotments  plus  their 
growth  amounts. 

In  accordance  with  the  provisions 
with  Executive  Order  12886.  this  notice 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Assistance  Program  No 
93.778.  Medical  Assistance  Program) 


Dated:  October  8, 1993. 
Bruce  C.  Vladeck, 

Administrvtor,  Health  Care  Financing 
Administration. 

Dated:  November  23,  1993. 
Donna  E.  Shalala. 
Secrefory 
iPR  Doc.  94-2278  Filed  1-31-94;  8:45  ami 

BILUNG  CODE  4120-01-P 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Auttiorlty;  Correction 

Part  H.  Public  Health  Service  (PHS). 
Chapter  HC  (Centers  for  Disease  Control 
and  Prevention),  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Heahh  and  Human 
Services  (DHHS)  published  at  58  FR 
59043.  November  5,  1993,  is  being 
amended  to  make  technical  corrections 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday.  February  1,  1994  /  Notices 


4721 


r 


to  Section  HC-B,  Functions,  to  reflect  a 
change  in  the  Standard  Administrative 
Code  for  the  National  Immunization 
Program.  The  change  is  as  follows: 

Under  Chapter  HC.  Section  HC-B, 
Functions,  following  the  titles  National 
Immunization  Program  (HCA8)  and 
Office  of  the  Director  (HCA81).  delete 
the  codes  (HCA8)  and  (HCASljand 
substitute  (HCJ)  and  (HCJl). 
respectively. 

Dated:  January  25,  1994. 

NeiJ  J.  Stilbnan, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

IFR  Doc.  94-2104  Filed  l-:)l-94;  8:45  ami 

BILLING  CODE  4t60-1&-M 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[OR-030-04-4333-02;  G4-066] 

Availability  of  the  Final  Management 
Plan  and  Corridor  Boundaries  for  the 
Main,  West  Little  and  North  Fork 
Owyhee  Rivers 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the  Wild 
and  Scenic  Rivers  Act,  this  notice 
announces  the  availability  of  the  Final 
Management  Plan  and  Corridor 
Boundaries  for  the  Main,  West  Little 
and  North  Fork  Owyhee  Rivers, 
components  of  the  National  Wild  and 
Scenic  Rivers  System.  The  final  corridor 
boundaries  of  the  designated  segments 
of  the  Main,  West  Little,  and  North  Fork 
Owyhee  Rivers  lie  entirely  within 
Malheur  County,  Oregon. 

ADDRESSES:  The  Final  Management  Plan 
and  Corridor  Boundaries  for  the  Main, 
West  Little  and  North  Fork  Owyhee 
Rivers,  is  available  at  the  Bureau  of 
Land  Management,  Vale  District  Office. 
100  Oregon  Street,  Vale,  Oregon  97918; 
telephone  (503)  473-3144. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Taylor,  Jordan  Resource  Area 
Manger,  Bureau  of  Land  Management, 
Vale  District,  100  Oregon  street,  Vale, 
OR  97918,  (Telephone  503  473-3144). 
Vicki  E.  Hame), 

Assistant  District  Manager,  Administration. 
IFR  Doc.  94-2108  Filed  1-31-94;  8:45  ami 

BILUNG  COOe  4310-S3-M 


[1D-050-4060-05] 

Intent  To  Amend  the  Bennett  Hills/ 
Timmerman  Hills  Management 
Framework  Plan;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Bennett  Hills/Timmerman  Hills 
MFP  Amendment. 


SUMMARY:  Pursuant  to  43  CFR  part  1600. 
the  Shoshone  District  Bureau  of  Land 
Management  proposes  to  amend  the 
Bennett  Hills/Timmerman  Hills 
Management  Framework  Plan  (MFP)  to 
identify  approximately  309  acres  to  be 
withdrawn  from  the  operation  of  the 
mining  laws. 

DATES:  Comments  concerning  this  plan 
amendment  must  be  received  within  30 
days  of  publication  of  this  notice. 

ADDRESSES:  Written  comments 
concerning  this  plan  amendment  should 
be  sent  to:  Mary  C.  Gaylord,  District 
Manager,  Bureau  of  Land  Management, 
Shoshone  District  Office,  P.O.  Box  2-B, 
Shoshone,  Idaho  83352. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Brown,  Realty  Speci.ilist, 
Shoshone  District  Office,  400  West  F 
Street.  P.O.  Box  2-B.  Shoshone,  Idaho 
83352.  (208)  886-220fi. 

SUPPLEMENTARY  INFORMATION:  The 
amendment  proposed  includes  the 
designation  of  approximately  309  acres 
to  be  withdrawn  from  the  operation  of 
the  mining  laws.  The  withdrawal  of  the 
public  land  is  considered  necessary  to 
protect  a  unique  geologic  resource  from 
de.sfruction  and  removal  under 
operation  of  the  mining  law  of  1872. 
The  plan  amendment  will  consider 
appropriate  alternatives  to  this  proposal. 
The  following  resources  will  be 
considered  in  preparing  the  plan 
amendment:  lands,  minerals,  wildlife, 
range,  cultural,  watershed/soils, 
threatened/endangered  plant  and 
animal  species,  and  hazardous 
materials.  The  planning  team  will 
consist  of  staff  members  representing 
each  resource.  The  proposal  to  designate 
the  land  for  withdrawal  from  mineral 
entry  represents  no  anticipated 
controversy  and  no  public  meetings  are 
planned. 

LOCATION  AND  AVAILABILITY  OF 
DOCUMENTS  RELEVANT  TO  THE  PLANNING 
PROCESS:  All  documents  are  available  at 
the  Shoshone  District  BLM  Office,  400 
West  F  Street,  Shoshone,  Idaho.  The 
hoLus  are  7:45  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 


Dated  January  12. 1994. 
Janis  L.  VanWyhe, 

Associate  District  Manager. 

IFR  Doc.  94-2246  Filed  1-31-94;  8:45  am| 

BILUNG  COOE  4310-GC-M 

[WY-930-4210-06;  WYW  130940] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  (BLM)  proposes 
to  withdraw  approximately  7,202  acres 
of  public  land  and  Federal  minerals  and 
320  acres  of  Federal  minerals 
underlying  private  lands  in  Bighorn 
County,  to  protect  important  scenic, 
recreation,  and  cultural  resource  values 
in  the  Devil  Canyon  Area,  containing 
sections  of  the  Porcupine,  Oasis  Spring. 
Trout,  and  Deer  Creek  drainages  near 
Lovell,  Wyoming.  This  notice  closes  the 
lands  for  up  to  2  years  from  surface 
entry  and  mining.  The  land  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATES:  February'  1,  1994. 
Comments  must  be  received  by  May  2. 
1994. 

ADDRESSES:  Comments  and  requests 
should  be  sent  to  the  Wyoming  State 
Director,  BLM.  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Whitmer.  Cody  Resource  Area 
Manager,  P.O.  Box  518,  Cody,  Wvoming 
82414,(307)587-2216. 
SUPPLEMENTARY  INFORMATION:  On 
December  23,  1993,  a  petition/ 
application  was  approved  allowing  the 
Bureau  of  Land  Management  to  file  an 
application  to  withdraw  the  following 
described  public  land  and  Federal 
minerals  from  settlement,  location,  or 
entr)'  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

Sixth  Principal  Meridian,  Wyoming 

T.  57  N..  R.  92  VV., 

Sec.  7.  lots  3,4,  E'/zSW'/.; 

.Sec.  18,  lots  1^.  E'^.  EViSVV'A 

Sec.  19,  NVMEV*. 
T.  57N..R.  93W.. 

Sec.  3,  SWV4SVVV4; 

Sec.  4  WV2NEv«.  WV;;,  SE'/. 

Sec.  5,  NEV4,  EVj.SE'A; 

Sec.  9.  NE'/.,  NV2NWV4.  NEV«SWV4. 
NV^SE'A; 

Sec.  10.  SWV4NEV4,  NWV«.  Nv,iSWV4. 
SEV4SWV4,  SE'/.; 

Sec.  ll,SV.i; 

Sec.  12.  SViSV2; 

Sec.  13.  all; 

Sec.  14,  NEV4SEV4,  NV2NEV4,  NWV4; 


'^ 


,> 

i 
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Sec.  15.  NV2,  SEV4. 
T.  58  N..  R.  93  VV., 

Sec.  1*,  lots  1-2.  NV2.  E'/bSWV«,  SE'A: 

.Sec.  20.  lots  3-8,  SWV*.  S'^SE'/.; 

Sec.  21.S'/2SWV4; 

Sec.  28.  NV2NWV4.  SWV4SWV4; 

Sec.  29.  all; 

Sec.  30.  lots  1-3.  EV2.  EV2NWV4, 
NE'ASW'A; 

Sec.  32.  E'/i.  EV2WV2; 

Sec.  33.  WV2WV2,  SEV4SWV4. 
T.  58N..R.  94W.. 

Sec.  24.  lots  1,2.7,8.  SE'ANE'A. 

The  area  described  contains  approximately 
7,202  acres  of  public  surface  and  Federal 
minerals  and  320  acres  of  Federal  minerals 
underlying  private  lands  in  Bighorn  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  important 
scenic,  recreation,  and  cultural  values 
pending  further  study  and  development 
of  appropriate,  and  possibly  longer- 
term,  actions  to  protect  and  manage  the 
resources. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  in  connection  with 
the  proposed  withdrawal.  A  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  rights-of-way. 
cooperative  agreements,  or  discretionary 
land  use  authorizations  of  a  temporary 
nature  which  do  not  significantly 
disturb  the  surface  of  the  land  or  impair 
the  existing  values  of  the  area. 

Datsri:  January  21,  1994. 
Ray  Bnibaker, 
StatP  Director.  Wyoming. 
IFK  Doc.  94-2247  Filed  1-31-94;  8:45  am) 

BILLING  C006  4310-22-M 


ACTION:  Notice. 


[WY-930-4210-06 


;WYW1 


30396] 


Notice  of  Proposed  Wittidrawal  and 
Opportunity  for  Public  Meeting; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
hiterior. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  withdraw  approximately 
4.800  acres  of  National  Forest  System 
land  for  10  years  to  protect  the  values 
that  make  segments  of  Porcupine  and 
Bucking  Mule  Creeks  eligible  for 
designation  under  the  Wild  and  Scenic 
Rivers  Act  of  October  2. 1968  (82  Stat. 
906;  16  U.S.C.  1271-1287).  This  action 
will  allow  protection  until  a  final 
determination  of  eligibility  can  be  made. 
This  notice  closes  the  land  to  location 
and  entry  under  the  United  States 
mining  laws  for  up  to  2  years.  The  land 
will  remain  open  to  mineral  leasing 
until  the  land  is  designated  as  part  of 
the  Wild  and  Scenic  River  System. 
DATES:  Comments  must  be  received  on 
or  before  May  2. 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Wyoming  State  Director.  BLM.  2515 
Warren  Avenue,  P.O.  Box  1828. 
Cheyenne,  Wyoming  82003. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Duane  Feick.  BLM  Wyohiing  State 
Office.  307-775-6127. 
SUPPLEMENTARY  INFORMATION:  On  July 
29,  1993.  the  U.S.  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
within  one  quarter  mile  of  the  banks  of 
Porcupine  and  Bucking  Mule  Creeks 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Sixth  Principal  Meridian 

Bighorn  National  Forest 

T.  56  N.  R.  91  W.. 

Sec.  7.  lots  3.  4.  E'/iSW'A; 

Sec.  17.  NWV4.  S'/i; 

Sec.  18.  lots  1-4.  NEV4,  EV^NWA, 
EVzSW'A; 

Sec.  20,  NV2.  SE'A; 

Sec.  21.NWV4.  SWV«. 
T.  56  N..  R.  92  W., 

Sec.  3.  lots  3,4,  S'A; 

Sec.  4,  lotsl,2.  SE'A; 

Sec.  10.  N'^; 

Sec.  11,  all; 

Sec.  12.  lots  3.4  SWA.  V\'V2SEV4: 

Sec.  13.  lots  1.2.  W'/eNE'A.  NW'A. 
T.  57N..R.  92W.. 

Sec.  17.  SWA; 

Sec.  20,  N'/i;  SE'A; 

Sec.  21,  all; 

Sec.  22.  NWA,  SW. 

Sec.  23,  ^4EV4.  S'/j; 

Sec.  24,  NV2,  SE'A; 

.Sec.  26.  N'.^; 

Sec.  27,  N'/i.  SWA; 

Sec.  28,  all; 

Sec.  29,  NE'A; 

Sec.  34,  N'/2,  SE'A; 

Sec.  35.  NWA,  SWA. 

The  area  described  contains  approximately 
4,800  acres  in  Bighorn  County. 


The  proposed  Porcupine  and  Bucking 
Mule  Creeks  withdrawal  area  contains 
unique  and  important  wild  and  scenic 
values.  For  a  period  of  90  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
propossd  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  jjeriod  oi  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  the  mining  laws  as 
specified  above,  unless  the  application 
is  denied  or  cancelled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  During  this  segregative  period,  the 
Forest  Ser\'ice  will  continue  to  allow 
those  uses  that  are  consistent  with  the 
Bighorn  National  Forest  Land  and 
Resource  Plan. 

The  temporary  segregation  of  the  land 
in  connection  with  this  withdrawal 
application  shall  not  affect  the 
administrative  jurisdiction  over  the  land 
and  segregation  shall  not  have  the  effect 
of  authorizing  any  use  of  the  land  by  the 
Department  of  Agriculture. 

Dated:  January  21. 1994. 
Ray  Brubaker, 
State  Director,  Wyoming. 
IFR  Doc.  94-2248  Filed  1-31-94;  8:45  ami 

BILUNG  COOE  4310-22-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  hsting 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  22.  1994.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
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criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  February  15. 
1994. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 

South  Dakota 

Davison  County 

Kelly,  J.  Nelson,  House,  521  S.  5th  St.,  Grand 
Forks,  94000058. 

Wisconsin 

Rock  County 

Strong  Partridge  Mound  Group,  1750 
Arrowhead  Dr.,  Beloit,  94000057. 

IFR  Doc.  94-2114  Filed  1-31-94;  8:45  ami 

BILLING  COOe  431»-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32447] 

Burlington  Northern  Railroad  Co.— 
Trackage  Rights  Exemption — City  of 
Dallas,  City  of  Fort  Worth,  and  D/FW 
Railtran 

The  Cities  of  Dallas  and  Fort  Worth, 
TX  and  D/FW  Railtran  (RAILTRAN) 
have  agreed  to  renew  overhead  trackage 
rights  to  Buriington  Northern  Railroad 
Company  (BN).  The  trackage  rights 
extend  from  milepost  611.4  at  North 
Fort  Worth  to  milepost  643.9  in  Dallas. 
BN  will  continue  to  operate  its  own 
trains  with  its  own  crews  over  the 
RAILTRAN  line  under  these  renewed 
trackage  rights. 

These  trackage  rights  represent  a 
renewal  of  trackage  rights  originally 
granted  to  BN's  predecessor  in  an 
agreerr.ent  dated  November  16, 1911.  by 
RAILTRAN's  predecessor.  This 
exemption  is  filed  pursuant  to  City  of 
Dallas,  City  of  Fort  Worth  and  D/FW 
RAILTR.\N— Petition  for  Declaratory 
Order,  Finance  Docket  No.  32406  (ICC 


served  December  30, 1993).  This 
exemption  was  scheduled  to  become 
effective  January  13, 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Michael  E. 
Roper,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza,  777 
Main  St..  Fort  Worth,  TX  76102-5384. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  January  26,  1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
IFR  Doc.  94-2189  Filed  1-31-94;  8:45  am) 

BILLING  COOe  7036-01-4> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Farmworker  Housing  Assistance 
Program:  Availability  of  Funds  for 
Technical  Assistance 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA);  clarifications. 

SUMMARY:  On  December  27. 1993,  the 
Department  of  Labor,  Employment  and 
Training  Administration,  published  a 
notice  in  the  Federal  Register  (FR  DOC. 


930931510)  announcing  the  availability 
of  funds  to  provide  technical  assistance 
to  private  nonprofit  and  public 
organizations  engaged  in  assisting 
farmworkers  in  seeking  and  securing 
temporary  or  permanent  housing, 
Solicitation  for  Grant  Application  (SGA/ 
DAA-94-002).  This  notice  is  to  provide 
clarifications  regarding  the  eligibility 
and  the  application  process. 

CLARIFICATIONS: 

1.  Number  of  Grants.  The  number  of 
grants  to  be  awarded  will  be  up  to  six 
or  more. 

2.  Budget  Information.  Budget 
information  must  be  submitted 
separately  in  Part  III.  No  information 
pertaining  to  the  budget  should  be 
included  in  the  Technical  Proposal,  Part 
II. 

3.  Executive  Order  12372. 
'■Intergovernmental  Review  of  Federal 
Programs,"  and  the  implementing 
regulations  to  29  CFR  part  17,  are 
applicable  to  this  program.  Pursuant  to 
these  requirements,  in  States  which 
have  established  a  consultation  process 
expressly  covering  this  program, 
applications  shall  be  provided  to  the 
State  for  comment.  Since  States  may 
also  participate  as  competitors  for  the 
program,  applications  shall  be 
submitted  to  the  State  upon  the 
deadline  for  submission  to  DOL.  20  CFR 
633.202(d). 

4.  Standard  Forms.  Attached  are 
Forms  SF09424,  "Application  for 
Federal  Assistance,"  and  SF09424a, 
"Budget." 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Pindle  or  Shirley  Horton, 
Telephone:  (202)  219098702  (This  is  not 
a  loll-free  number). 

Signed  at  Washington,  DC,  on  January  27. 
1994. 

James  C.  DeLuca, 

ETA  Gnint  Officer. 

BILLING  COOE  45ia~30-M 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  «  standard  form  used  by  applicant*  as  a  required  facssheet  for  preappUcations  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  have 
established  a  review  and  comrr.ent  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  subnvission. 

Eotrv:  Item:  Entry: 


Item: 
1 
2. 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.    Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 


10. 


II 


Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 

13.  Self -explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  'he  State  Single  Paint 
of  ConUct  (SPOC)  for  Ft  ietp.l  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intC' governmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
f>art  of  the  application.) 


SF  424     (Aev    4.S8I  B*Ck 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday,  February  1,  1994  /  Notices 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


4723 


OMlApp»WfXWo.oj4|.QQ^^ 


1.  mt  V  unmittKut 

*Cft*c»t>on 

Q    CanMructon 


fttepitciiei* 
Q  CenctfueNan 


D  WotvConttfuetton 


»■  i*^<CAtn  unotrnMinom 


Mdrau  (grf  cilr.  couiff.  *tiML  and  tip  eott^ 


*.  amove*  lotKnrKATKM  numm*  <tmt 

\m- — 


L  TV^  OF  *»#UCAno«t 


O  *"••  D  CanbRunon        Q  R«vition 

■  Rntson.  (fttw  aeonjeritM  Wtwtt)  In  bai<M):  Q        Q 

A  IncMM  Aiird  B.  Ok>mm  A.trtf  c  kwiMM  DurcUon 

Ol  OacMsa  Ouiation    Ottw  teacflV^ 


•M««Mc*t«n  tg^ma/meadH 


f.  Tm  or  AWucAm  immt 

A.   SIM  K 

ft  Caiinly  t 

C    MiWtCiol  JL 

0.  Te«ntf«p  K 

E.  Marfuia  I, 

a  SpaeitI  Ownel  H. 


T«« 


Orgmlailon 


1*.  CATAtoo  or  f rof  lui.  oooctnc 

AUt&TaMCt  NUMtIA 


TITUE 


t.  NAMIOfrOdULMOCV. 


IV  Mscw»m( tnu o» «MuGM<r« 


«.  MSAS  AFvicm  rr  ••ojt cr  m«<.  aiu»M«i  tuMi.  •«.* 


H    »l»0»04tD  FHOJtCT 


Sun  OtM 


EndnoOM 


M^  eowpacmooAi.  piymicTi  o» 


•  t^ftiCMM 


IlIfDMATEO  FUNOIMO: 


a    FM«r«l 


b   A«clC««1 


c  Sum 


d  Ueal 


•  Oitx 


I    Pvogiam  incn>w 


g  TOTAL 


A) 


■00 


*       ^^  I!;?Tr^^^rif*^*=**'*'*»J^"ON  VMM  UAOC  AVAUkaU  TO  T>« 

STATt  EXEOfTVE  ORoen  «j»a  PBocus  FOB  i«vew»«^ 


« 


« 


DATE 


6       »0    □   WOGRAMlSNOTCOVWEDarta  tora 

D    OflP«<Xi(UMKASNOTBEEKSa£CTEO»rSTATIK»(«view 


4» 


»'  o  TMi  A»»ucA»rr  wuwoufwT  OK  Ai«v  n»«M.  oon 
O  Vu       K  -ym.-  ■iiacA  an  ai^iwwav 


D  ••» 


11.  TO  TM(  aCST  0»  »rr  IMOWVI  D0<  Mta  attlft  All  >L>T.  — »w.  .-^ ■ — — ■ 

a.  Tyjwd  Nama  o«  Auoionnd  RaprnvHatM* 


«  Sqnaiwa  ai  »uma>>n«  naa>asaMai>«« 


»  T>tta 


P-avou*  io-xim  tta  oittf 


a  OataS^nad 


Sundae  r^m  4;<     iHC^ 
«>>aacr*ao  ;>,  owe  i>c«*' 


4726 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday.  February  1.  1994  /  Notices 


u 

1 

J 

|1 

Q  UJ  ,_ 

A 

UJ  a  UJ 

4 

3 
00 

1 

\l 

O 
U 

i 

EVIS 
WAR 
UDG 

1 
Z 

v> 

CC  <  CQ 

ISIONS 

D/OR 

ENSIGNS 

h> 

^3 

>  2  J- 

UJ  <  S 

O 

1     J 

2 

1 

z 

i    ^ 

UJ 

OC        UJ 

ta 
o 

H 

t 

a 

. 

" 

h 

1 

z 

H-  t^ 

1 

o 

z  i±i  h- 

0) 

z 

UJ  OUJ 

E 

<»     vv'l 

cl  5  o 

e 

I 

1 

c  <  o 

0<  CO 

/ 

i 

>3 

c 
5 

8 

2 

1     g 

Q 

>    u 

1    1 

1 
1 

( 

i 

REVISED 
FEDERAL 
BUDGET 

e 
o 

• 

O 

P 

< 

s 

3  2E ; 

1           v>     «y' 

1 

ERAL  FUNDING 

i 

1 

Estimated 
Fu 

! 

i    o 
'    u 
:    h 

1 

i 

REVISIONS 

AND/On 
EXTENSIONS 

' 

0. 

i 

o 

UJ 

y 

1 

1 

^\ 

c 

«>     w'j 

CURRENT 
FEDERAL 
BUDGET 

1 

1 

V    <Q 

K 

s: 

H 

^5l 

U 

u 

^^ 

00 

O 

v: 

l-H 

<ll  c 

o 

u.  K 

X 

E- 

o 

^-^ 

>   0 

H 

o 

D 

M 

cn 

Q).^ 

n 

SB 

>■ 

h- 

u. 

a 

« 

4J 

a  4J 

o 

Q 

V> 

u 

u 

« 

J  c 

UJ 

u 

Gd 

f| 

< 

tt 

O 
O 

z 

a 

<    TO 

4J    C 

H 

H 

a 

o 

■J 
u 

u 

CQ 

^ 

z 

w 

D  4J 

3    E 

B 

O 

ss 

u 

1 

»- 

z 

u 

u 

T5  Q) 

oa 

u 

H 

flp   c 

o 

z 

u 

■J 

X 

M 

2g 

0   (A 

oe 

H 

^^    A 

UJ 

o 

o 

u 

a 

»J 

a  u  n 

H 

H 

(0 

f^ 

c 

w 

z 

> 

t-i 

a 

E-  O 

U  0.-^ 

Q 

o 

H 

a: 

M 

2 
H 

D 

a 

Z  O 

I  "^Q 

H 

to 

o 

u 

a 

a. 

u 

3 
M 

O  ^ 
O 

H  «"  -^ 

O   '*-!  -* 

1^ 

M 

:^ 

g 

4J   > 

o 
z 

o 

^^ 

«n^ 

«B», 

<^lk. 

^"^ 

^—t 

-.U)  u 

^ 

M 

H 

•       • 

< 

ca 

o 

a 

U 

b. 

O 

..      1 

r^           CM 

^^ 

"^^ 

'"^ 

^^ 

^^ 

I 


(a 


z 
o 

M 

t< 
o 

s 
o 
o 
q: 

Oi 

o: 

>j 

CJ 
O 

o 

b, 
Q 

u 

N 
M 

o 

X 
H 

o 
< 


X 

o 


o 

z 
o 
o 

•J 

< 

M 

o 
u 

0< 
(0 

I 

> 

H 

a 

u 
u 

09 


|FR  Doc.  94-2230  Filed  1-31-94:  8:45  am) 

WUJNQ  OOOC  MIO-M-C 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday.  Febniary  1.  1994  /  NoUces 


Mine  Safety  and  Health  A<tonln»stratk>n 

AHenwte  Case  Resolution  Initiative; 
Meeting 

agency:  Mine  Safety  and  Heahh 

Administration,  Labor. 

ACmOM:  Notice  of  pubtic  meeting. 

SUMMARY:  The  Mine  Safety  and  Heahh 
Administration  (MSHA)  will  bold  a 
public  meeting  to  disoiss  its  plans  to 
assume  responsibility  for  handling  cases 
involving  low  dollar  civil  penalties 
under  a  program  entitled  "Alternate 
Case  Resolution  Initiative."  MSHA 
personnel,  with  assistance  and  advice 
from  attorneys  of  the  Department  of 
Labor's  Office  of  the  Solicitor,  will  be 
trained  to  resolve  enforcement  issues 
with  mine  operators  prior  to  litigation. 
In  those  instances  where  resolution  of 
these  cases  could  not  be  reached,  MSHA 
personnel  would  represent  the  Secretary 
in  the  litigation  process  before 
Administration  Law  Judges  of  the 
Federal  Mine  Safety  and  Health  Review 
Commission. 

MSHA  officials  along  with 
representatives  from  the  Office  of  the 
Solicitor  will  give  a  brief  overview  of 
the  program,  and  afterwards,  respond  to 
questions  from  the  public. 

DATES:  The  public  meeting  will  be  held 
on  Friday.  February  4,  1994,  from  10:30 
a.m.  to  12  noon. 

ADDRESSES:  Hearing  Room  A.  11th  floor, 
4015  Wilson  Boulevard.  Arlington,  VA 
22203. 

FOR  FURTHER  rNFORMATKX  COWTACT: 
Deborah  K.  Green.  Office  of  the 
Solicitor.  (703)  235-1161. 

Dated:  January  27, 1904. 

Ethvard  C  Hugio-. 

Acting  Assistant  Secretary  for  Mine  Safety 
and  Health. 

(FR  Doc  94-2229  Piled  1-31-94.  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  94-005] 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACnOM:  Notice  of  intent  to  grant  a  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Triton  Systems.  Inc..  of 


Marlborough,  Massachusetts,  and 
exclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5,245.044.  entitled 
"Difhydroxyphenyl)  Benzimidazole 
Monomers,"  which  issued  on 
September  14,  1993.  NASA  further 
intends  to  grant  Triton  Systems.  Inc.. 
exclusive  options  for  the  following 
related  inventions:  NASA  Case  No. 
LAR-14-643-1-CU,  entitled 
"Polybenziraidazoles  via  Aromatic 
Nucleophihc  Displacement";  NASA 
Case  No.  LAR-14-924-1-CU.  entitled 
"Molecular-Weight-Controlled  End- 
Capped  Polybenziraidazoles";  and 
NASA  Case  No.  LAR-14-965-1-CU. 
entitled  "Acetylene  and 
Phenylacetylene  Terminated  Poly 
(Arylene  Ether  Benzimidazoles)."  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  part 
1245.  subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Ehrector  of  Patent  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recjjramend  to  the  Associate 
General  Counsel  (Inteliwctual  Property) 
whether  to  grant  the  exclusive  license. 
DATES:  Conunents  to  this  notice  must  be 
received  by  April  4. 1994. 
ADDRESSES:  Naticmal  Aeronautics  and 
Space  Administration,  Code  GP. 
Washington,  DC  20546. 
FOR  FURTHER  WTORMATfON  CONTACT:  Mr. 
Harry  Lupuloff,  (202)  358r-2041. 

Dated:  January  12. 1994. 
Edward  A.  FranUe, 
General  Counsel. 
(FR  Doc  94-2166  Filed  1-31-94;  8:45  am| 
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NATIONAL  CREDIT  UNION 
AOMlNtSTRATlON 

Community  Development  Revolving 
Loan  Program  for  Credit  Unions 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Nodce  of  application. 

SUMMARY:  The  National  Credit  Union 
Administration  ("NCUA'T  will  accept 
applications  for  participation  in  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions  (the 


"Prograro'T  through  March  31, 1994. 
Application  procedures  are  set  forth  in 
Part  705  of  NCUA's  Rules  and 
Regulations  ("Community  Development 
Revolving  Loan  Program  fw  Credit 
Unions"). 

DATES:  Applications  must  be  received 
by  March  31, 1994. 

ADDRESSES:  Applications  to  participate 
in  the  Program  should  be  submitted  to: 
NCUA.  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions,  1775  Duke  Street.  Alexandria. 
VA  22314-3428. 

FOR  FURTHER  MfORMATK3N  CONTACT*. 
Ron  Lewandowski  at  the  above  address 
or  telephone  (703)  518-6490. 
SUPPt^MENTARY  INFORMATWN:  Part  705  of 
NCUA's  Regulations  implements  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions.  The 
purpose  of  the  Program  is  to  make 
reduced  rate  loans  to  both  federally  and 
state-chartered  credit  unions  serving 
low-income  communities  so  that  the 
credit  unions  may  provide  needed 
financial  services  and  help  to  stimulate 
the  economy  in  the  communities  they 
serve. 

This  Notice  is  published  pursuant  to 
705.9  of  NCUA's  Rej?ulations  (12  CFR 
705.9)  which  states  that  NCUA  will 
provide  notice  in  the  Federal  Register 
when  funds  in  the  program  are  available 
for  loans,  and  the  time  period  during 
which  applications  for  participation  in 
the  Program  will  be  accepted.  Funds  are 
currently  available  for  loans. 
Applications  for  participation  in  the 
I*rogram  will  be  accepted  through 
March  31, 1994.  Credit  unions  wishing 
to  participate  in  the  Program  should 
refer  to  Part  705  of  NCUA's  Regulations 
for  application  procedures  and  F*rogram 
requirements.  Only  credit  unions 
currently  in  existence  may  apply. 

By  the  National  Credit  Union 
Administration  Board  on  December  14. 1993. 
Becky  Baker, 
Secretary.  NCUA  Board. 
(FR  Doc  94-2137  Piled  1-31-44;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docitet  Nos.  S0-29S  and  5»-304I 

Commonwealth  E<flson  Ca;  Zion 
Nuclear  Power  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Si{ptf)cant  Impact 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
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50.61(b)(2)(i)  to  Facility  Operating 
License  Nos.  DPR-39  and  DPR-48. 
issued  to  Commonwealth  Edison 
Company  (the  licensee),  for  operation  of 
the  Zion  Nuclear  Power  Station  Units  1 
and  2.  located  in  Lake  County,  Illinois. 

Enviroamenfal  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirement  to 
determine  the  unirradiated  reference 
temperature  in  accordance  with  the 
requirements  of  10  CFR  50.61(b)(2)(i). 
The  licensee's  request  is  for  an 
exemption  that  will  allow  it  to 
determine  the  unirradiated  reference 
temperature  using  a  method  that  is  an 
alternative  to  the  one  described  in  NB- 
2331  of  Section  III  of  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
(Code).  Without  the  exemption,  the 
licensee  would  need  to  commit  a 
significant  expenditure  of  resources  to 
justify  continued  operation  or 
prematurely  retire  the  units. 

The  exemption  is  in  response  to  the 
licensee's  application  for  exemption 
dated  December  3. 1993  as 
supplemented  December  14. 1993.  Prior 
correspondence  commenced  with  a 
letter  from  the  licensee  dated  December 

13. 1991.  that  replied  to  the  amendment 
to  10  CFR  50.61  which  was  published 
in  the  Federal  Register  on  May  15. 1991 
(56  FR  22300).  In  a  letter  dated  March 

13. 1992.  the  licensee  provided  its  flux 
reduction  program  to  ensure  the 
intermediate-to-lower  shell 
circumferential  weld  for  Zion,  Unit  1. 
would  remain  less  than  the  screening 
criterion  through  32  EFPY.  In  a  letter 
dated  May  22, 1992.  the  licensee  used 
data  provided  by  the  Babcock  and 
Wilcox  Owner's  Group  (BAWOG)  to 
address  the  initial  RTndt  and  RTpts  for 
the  Zion.  Units  1  and  2.  reactor  pressure 
vessels  (RPVs).  With  this  data,  the 
licensee  was  able  to  show  that  the  RPVs 
will  satisfy  the  pressurized  thermal 
shock  (PTS)  screening  criteria  through 
32  EFPY.  After  reviewing  the  licensee's 
submittals,  the  staff  requested 
additional  information  in  a  letter  dated 
December  2, 1992.  The  licensee 
responded  in  a  letter  dated  January  28, 
1993.  On  June  9,  1993.  the  staff  met 
with  the  licensee  to  discuss  the 
performance  of  a  modified  analysis 
utilizing  improved  analytical 
techniques.  In  a  letter  dated  September 
1. 1993,  the  licensee  provided  a 
summary  report  demonstrating  that  the 
Zion  RPVs  will  not  exceed  the  end-of- 
life  PTS  screening  criteria.  In  another 
letter  dated  October  5. 1993.  the 
licensee  detailed  the  development  of  the 


methodology  utilized  in  performing  the 
PTS  evaluation  for  the  Zion  RPVs. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  10  CFR  50.61(b)(2){i)  requires 
that  the  unirradiated  reference 
temperature  be  determined  from 
measurements  as  defined  in  the  ASME 
Code.  Section  III,  Paragraph  2331.  The 
PTS  rule  was  amended  on  May  15, 
1991.  The  amended  rule  changed-the 
method  of  calculating  embrittloment  to 
the  method  recommended  in  Regulatory 
Guide  (RG)  1.99,  Revision  2,  "Radiation 
Embrittlement  of  Reactor  Vessel 
Materials."  and  required  licensees  to 
consider  the  effect  of  reactor  vessel 
operating  temperature  and  surveillance 
results  on  the  calculated  RTpts  value. 
Test  results  produced  a  wide  variability 
in  unirradiated  reference  temperature, 
with  a  large  standard  deviation  and  a 
higher  than  expected  mean  value.  This 
large  uncertainty  in  unirradiated 
reference  temperature  may  be  due  to  the 
low  upper  shelf  behavior  of  the 
material.  Hence,  the  definition  of 
unirradiated  reference  temperature  in 
the  ASME  Code  may  not  be  applicable 
for  material  with  low  upper  shelf 
behavior  such  as  that  found  at  Zion.  The 
licensee  has  proposed  to  determine  the 
unirradiated  reference  temperature  from 
drop  weight  and  fracture  toughness  tests 
instead  of  the  method  defined  in 
Section  III  of  the  ASME  Code.  Since  the 
licensee  has  not  followed  the  method  in 
Section  III  of  the  ASME  Code,  its 
method  for  determining  the  unirradiated 
reference  temperature  of  the  weld 
material  does  not  meet  the  requirements 
of  10  CFR  50.61  and  an  exemption  is 
required.  If  the  proposed  exemption 
were  not  granted,  the  RPVs  of  Zion, 
Units  1  and  2.  would  exceed  the 
screening  criteria  for  pressurized 
thermal  shock  prior  to  expiration  of  the 
operating  licenses.  This  would  result  in 
a  significant  expenditure  of  resources  to 
justify  continued  operation  or  the 
premature  retirement  of  the  units.    - 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission's  staff  has 
determined  that  granting  the  proposed 
exemption  would  not  significantly 
increase  the  potential  for  failure  of  the 
reactor  vessel.  Although  the  licensee 
would  not  be  determining  the 
unirradiated  reference  temperature  of 
the  weld  material  in  accordance  with 
the  requirements  of  10  CFR  50.61. 
determining  the  unirradiated  reference 
temperature  from  drop  weight  and 
fracture  toughness  tests  instead  of  the 
method  defined  in  Section  III  of  the 
ASME  Code  would  meet  the  intent  of 


the  Code  to  ensure  that  the  RTpts  values 
for  all  beltline  materials  are  below  the 
PTS  screening  criteria  at  expiration  of 
the  Zion.  Units  1  and  2.  licenses. 
Consequently,  the  probability  of  reactor 
vessel  failure  would  not  be  increased, 
nor  would  the  post-accident  radiological 
releases  be  greater  than  previously 
determined.  Nor  would  the  proposed 
exemption  otherwise  affect  radiological 
plant  effluents.  Therefore,  the 
Commission's  staff  conclude  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential  non-  . 
radiological  impacts,  the  proposed 
exemption  involves  a  change  to 
surveillance  and  testing  requirements.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission's  staff  concludes  that  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  would  have 
either  no  or  greater  environmental 
impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  the  facility  and 
would  not  meet  the  intent  of  the  rule  to 
ensure  that  the  beltline  materials  of  the 
RPVs  of  Zion.  Units  1  and  2.  will  be 
below  the  PTS  screening  criteria  at  the 
expiration  of  their  licenses. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  connection  with  the 
Nuclear  Regulatory  Commission's  Final 
Environmental  Statement,  dated 
December  1972.  related  to  the  operation 
of  the  Zion  Nuclear  Power  Station. 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Illinois  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  nofchave 
a  significant  effect  on  the  quality  of  the 
human  environment. 
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For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  December  3, 1993,  as 
supplemented  December  14, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NVV.,  Washington,  DC  20555,  and 
at  the  Waukegan  Public  Library,  128 
North  County  Street,  Waukegan,  Illinois 
60085. 

Dated  at  Rockville,  Marjland,  this  24th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  E.  Djer, 

Project  Director,  Project  Directorate  111-2, 
Bivision  of  Reactor  Projects— III/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-2172  Filed  1-31-94;  8:45  amj 
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Joint  Statement  of  Understanding 
Between  Nuclear  Regulatory 
Commission  and  Department  of 
Energy  on  Implementing  Energy  Policy 
Act  Provisions  on  Regulation  of 
Gaseous  Diffusion  Uranium 
Enrichment  Plants 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Publication  of  Joint  Statement  of 

Understanding  Between  the  Nuclear 

Regulatory  Commission  and  the 

Department  of  Energy. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  U.S. 
Department  of  Energy  (DOE)  have 
entered  into  a  Joint  Statement  of 
Understanding  which  describes  the 
roles  of  the  DOE  and  NRC  in 
implementing  the  Energy  Policy  Act  of 
1992  provisions  on  the  regulation  of 
gaseous  diffusion  uranium  enrichment 
plants.  The  text  of  the  Joint  Statement 
of  Understanding  is  set  forth  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.  R.  Ruffin,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  MS  4-E-4,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  301- 
504-2696. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretory  of  the  Commission. 

Joint  Statement  of  Understanding 

By  October  24, 1994,  pursuant  to  Title  XI 
of  the  Energy  Policy  Act  of  1992  (the  "Act"), 
the  Nuclear  Regulatory  Commission  (the 
"NRC")  is  directed  to  establish  standards  (the 
"standards")  for  regulation  of  the  gaseous 
diffusion  uranium  enrichment  facilities  (the 
"facilities"  or  "GDPs")  owned  by  the 
Department  of  Energy  (the  "DOE")  in  order 


to  protect  the  public  health  and  safety  from 
radiological  hazard  and  provide  for  the 
common  defense  and  security.  Title  XI  of  the 
Act  also  specifies  that  NRC  establish  a 
certification  process  to  ensure  that  the  U.S. 
Enrichment  Corporation  (the  "Corporation"), 
which  is  to  lease  the  facilities  from  DOE, 
complies  with  the  NRC  standards.  After  NRC 
establishes  the  standards,  the  Corporation  is 
required  to  apply  at  least  annually  to  NRC  for 
a  certificate  of  compliance  with  the 
standards.  The  requirement  for  a  certificate  of 
compliance  is  in  lieu  of  any  requirement  for 
a  license  for  the  facilities  leased  by  the 
Corporation.  The  Act  also  provides  that  the 
Corporation  may  not  operate  the  facilities 
unless  the  NRC  makes  a  determination  that 
the  facilities  are  in  compliance  with  the  NRC 
standards  to  be  established  by  October  24, 
1994,  or  NRC  approves  a  plan  prepared  by 
DOE  for  achieving  compliance  with  such 
standards. 

Title  XI  of  the  Act  also  provides  that  the 
NRC,  in  consultation  with  the  Environmental 
Protection  Agency  (the  "EPA"),  shall  review 
the  operations  of  the  Corporation  to  ensure 
that  public  health  and  safety  are  adequately 
protected.  Further,  Title  IX  of  the  Act 
provides  the  Corporation  shall  lease  the 
gaseous  diffusion  facilities  of  DOE  at 
Paducah,  Kentucky  and  Portsmouth,  Ohio  for 
a  six-year  period,  beginning  July  1, 1993. 

Pursuant  to  the  Atomic  Energy  Act  of  1954, 
as  amended,  including  in  particular  the 
provisions  of  the  Energy  Policy  Act  of  1992 
on  regulation  and  certification  as  generally 
described  above,  NRC  and  DOE  are  issuing 
this  joint  statement  of  understanding  (the 
"Joint  Statement")  to  address  matters  relating 
to  the  process  by  which  NRC  will  assume, 
and  DOE  will  relinquish  at  the  time  and  to 
the  extent  provided  by  law,  responsibility  for 
regulatory  oversight  under  the  Act  for  the 
DOE  facilities  leased  by  the  Corjxjration  as 
specified  by  the  Energy  Policy  Act  of  1992. 
In  view  of  the  explicit  framework  of  the  Act 
under  which  NRC  is  to  assume  responsibility 
for  the  radiological  protection  of  the  public 
health  and  safety  and  the  common  defense 
and  security  after  NRC  standards  are 
established  and  become  effective  for  that 
purpose,  this  Joint  Statement  of 
Understanding  identifies  certain 
responsibilities  of  NRC  and  DOE  with  respect 
to  the  process,  provides  for  cooperation 
between  NRC  and  DOE  necessary  to  the 
successful  implementation  of  the  process, 
aiid  serves  such  other  purposes  as  may  he 
related  thereto. 

In  NRC  requesting  and  DOE  agreeing  to 
supply  information,  DOE  and  NRC 
understand  that  the  purpose  is  to  help 
establish  NRC's  regulatory  framework  under 
the  Act,  not  for  NRC  to  establish  oversight 
before  NRC  assumes  regulatory  jurisdiction- 
over  the  facilities. 

1.  Under  the  Act,  by  October  24, 1994,  NRC 
is  directed  to  establish  its  standards  to 
protect  public  health  and  safety  and  common 
defense  and  security  for  the  facilities  leased 
to  the  CorjKjration. 

2.  In  order  to  support  NRC  in  developing 
the  standards  identified  in  paragraph  1,  DOE 
will  supply  available  information,  permit  site 
visits,  and  provide  other  similar  assistance  in 
support  of  NRC  standards  development  in 


response  to  NRC's  request  In  particular.  DOE 
will  provide  any  available  description  of  the 
Safety  Basis  and  Framework  for  DOE 
Oversight  of  the  Caseous  Diffusion  Plants, 
including: 

(i)  A  description  of  the  safety  analyses, 
operational  safety  requirements,  and  the 
bases  for  maintaining  the  safety  basis  for  the 
GDPs.  The  description  will  include  the 
information  which  DOE  relies  on  to 
demonstrate  that  the  current  regulatory  base 
is  adequate  to  protect  the  public  health  and 
safety  and  provide  for  the  common  defense 
and  security. 

(ii)  A  description  of  the  operational 
requirements,  consisting  of  the  basic 
operational  safety  objectives,  implementation 
requirements,  implementation  measures, 
status  of  conformance  with  the 
implementation  requirements,  and  the 
corrective  actions  being  taken  to  address  non- 
conformances. 

(iii)  A  description  of  DOE's  program  for 
continuing  regulatory  oversight  over  the 
GDPs.  including  a  description  of  the  program 
for  compliance  reviews  and  audits,  followup 
actions  to  assure  that  audit  findings  are 
addressed,  and  the  status  of  open  audit 
findings. 

At  NRC's  request.  DOE  will  supply  copies 
of  applicable  DOE  Orders,  other  documents 
referenced  in  the  aforementioned 
descriptions,  and  such  other  documents  as 
are  necessary  to  support  NRC's  standards 
development. 

DOE  will  also  permit  NRC  to  locate 
observers  at  the  facilities  on  or  after  July  1, 
1993.  to  obtain  information  and  knowledge' 
that  may  be  useful  to  NRC  in  developing  or 
implementing  its  standards.  Interim  guidance 
for  the  NRC  observers  will  be  established  by 
the  DOE  Regulatory  Oversight  Manager  and 
the  NRC  covering  the  period  before  NRC 
assumes  regulatory  jurisdiction  over  the 
facilities. 

3.  As  indicated  above,  the  Energy  Policy 
Act  amendments  to  the  Atomic  Energy  Act  of 
1954  condition  NRC  regulation  (through  the 
annual  certification  process)  of  the  facilities 
leased  to  the  Corporation  on  the 
promulgation  of  the  new  NRC  standards. 
NRC  anticipates  that  it  will  require  the 
Corporation  to  file  the  first  annual 
application  for  a  certificate  of  compliance 
within  six  (6)  months  after  promulgation  by 
NRC  of  the  standards.  Thus,  until  such  time 
as  NRC  has  promulgated  its  standards  and 
they  have  become  effective  and  the  first 
certification  process  based  on  NRC  standards 
has  been  completed.  DOE  will  continue  to 
exercise  its  public  health  and  safety  and 
common  defense  and  security  regulatory 
oversight  over  the  operation  of  the  facilities. 

4.  During  the  entire  period  that  the 
facilities  are  in  operation,  and  thereafter  as 
long  as  necessary,  on  a  full  cost  reimbursable 
basis  fex>m  the  Corporation,  DOE  will  retain 
responsibility  for  all  access  authorization 
programs  with  respect  to  the  facilities  leased 
by  the  Corporation  and  the  Corporation  itself 
DOE  will  be  responsible  for  the 
administrative  determinations  relating  to 
granting,  suspending,  adjudicating,  or 
denying  a  security  clearance,  and  for 
reinvestigating  an  individual's  background 
for  continued  access. 
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5.  At  all  times  during  the  period  the 
facilities  are  in  operation  by  the  Corptoration 
after  NRC  assumes  responsibility  for 
regulatory  oversight.  NRC  will  be  responsible 
for  granting  security  facility  approvals  and 
for  establishing  an  information  security 
program  to  ensure  that  Restricted  Data, 
including  both  information  and  equipment, 
is  appropriately  classified  and  protected  with 
respect  to  the  facilities  leased  by  the 
Corporation  and  the  Corporation  itself. 

6.  During  the  entire  period  that  uranium 
enriched  to  20  percent  or  more  U^^*  is 
located  at  the  Portsmouth  facility.  DOE  will 
retain  title  to  and  p>ossess  such  uranium  and 
will  be  solely  responsible  for  providing  for. 
establishing  and  maintaining  nuclear  safety, 
safeguards  and  security  controls  applicable  to 
such  uranium.  This  }oint  Statement  is  not  a 
regulation  and  is  not  intended  to  create  or 
alter  legal  requirements  or  obligations  of 
NRC,  DOE.  the  Corporation  or  any  other 
interested  person. 

Dated:  December  7, 1993. 

For  the  Nuclear  Regulatory  Commission. 
Ivan  Selin, 
Chairman,  Nuclear  Regulatory  Commission. 

Dated.  December  20, 1993. 

For  the  Department  of  Energy. 
Hazel  R.  O'Leary, 
Secretary  of  Energy. 
(FR  Doc.  94-2171  Filed  1-31-94;  8:45  am) 

BILUNG  CODE  7590-01 -P 


Draft  Regulatory  Guide;  Issuance, 
AvailatMlity 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulator)' 
Guide  Series,  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  stafl^  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  as  DG-0003.  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  Non-Self-Contained  Irradiators,"  and 
is  intended  for  Division  10,  "General." 
DG-0003  is  being  developed  to  provide 
guidance  on  preparing  applications  for 
new  licenses,  license  amendments,  and 
license  renewals  to  possess  radioactive 
material  in  non-self-contained 
irradiators,  specifically  panoramic  dry- 
source-storage  irradiators,  underwater 
irradiators,  and  panoramic  wet-source- 
storage  irradiators. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  The  draft  guide  has  not 
received  complete  staff  review  and  does 
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not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  October  1, 1994. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IXl  20555. 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

Authority:  5  U.S.C. -552(8). 

Dated  at  Rockville.  Maryland,  this  22  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
BiU  M.  Morris, 

Director,  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  94-2173  Filed  1-31-94;  8:45  am] 

BILUNS  COOE  n9O-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  the  Office 
of  Management  and  Budget 

Agency  Clearar}ce  Officer:  John  J.  Lane 
(202)  942-8800. 

l7pon  Written  Request,  Copy  Available 

,  From:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
450  Fifth  Street.  NW.,  Washington. 
DC  20549. 

Revisions: 
Regulation  S-X— File  No.  270-3 
Rule  2a-7— File  No.  270-258 


Rule  31a-l— File  No.  270-173 
Form  N-IA— File  No.  270-21 
Form  N-3— File  No.  270-281 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  for  OMB 
approval  proposed  amendments  to 
Regulation  S-X  under  the  Securities  Act 
of  1933  (1933  Act),  rules  2a-7  and  31a- 
1  under  the  Investment  Company  Act  of 
1940  (1940  Act),  and  Form  N-lA  and 
N-3  under  both  the  1933  and  1940  Acts, 
These  amendments  pertain  solely  to 
investment  companies  that  hold 
themselves  out  as  money  market  funds 
("funds"). 

The  proposed  amendment  to 
Regulation  S-X  would  require  funds  to 
identify  in  their  portfolio  schedules  any 
institution  providing  a  put  or  guarantee 
with  respect  to  a  portfolio  security  and 
to  give  a  brief  description  of  the  nature 
of  the  put  [e.g.,  unconditional  or 
conditional  demand  feature).  It  is 
estimated  that  each  of  the  1,000  money 
market  funds  preparing  financial 
statements  pursuant  to  Form  N-lA 
would  incur  an  annual  estimated  two 
burden  hours  annually  to  record  this 
information  in  their  portfolio  schedules 
(one  hour  two  times  per  year).  The 
increase  in  burden  resulting  from  this 
amendment  will  be  reflected  in  the 
burdens  associated  with  Forms  N-IA 
and  N-3. 

The  proposed  amendments  to  rule  2a- 
7  would  make  a  number  of  changes 
effecting  primarily  tax  exempt  funds. 
Among  the  amendments  being  proposed 
are: 

(1)  Limiting  national  tax  exempt 
funds  to  holding  no  more  than  5%  of 
assets  in  securities  of  one  issuer; 

(2)  Permitting  single  state  funds  to  be 
undiversified,  but  limiting  their 
investments  to  only  first  tier  securities; 

(3)  Requiring  prospectus  disclosure 
regarding  the  increased  risks  associated 
with  single  slate  funds  because  of  their 
geographical  concentration  and  lark  of 
diversification; 

(4)  Limiting  an  individual  gu.  .-antor 
to  guaranteeing  no  more  than  10%  of 
fund  assets;  and 

(5)  Requiring  that  funds  obtain 
additional  credit  information  about  their 
investments  that  are  subject  to  puts  in 
certain  situations. 

It  is  estimated  that  each  money 
market  fund  will  incur  an  annual 
estimated  20  burden  hours  to  comply 
with  these  requirements. 

Rule  31a-l  would  be  amended  to 
require  funds  to  identify  the  provider  of 
any  put  or  guarantee  with  respect  to  a 
portfolio  security  and  provide 
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information  sufficient  to  identify,  value, 
and  account  for  each  investment.  It  is 
estimated  that  the  1,000  ftinds  subject  to 
this  requirement  will  incur  an  estimated 
twelve  burden  hours  in  order  to  comply 
with  this  change. 

Form  N-IA  would  be  amended  to 
require  that  tax  exempt  money  market 
funds  that  restrict  their  investments  to 
those  that  generate  income  exempt  from 
federal,  state  and/or  local  taxes  ("single 
state"  funds)  make  certain  disclosures 
in  their  prospectuses  regarding  the 
additional  risks  associated  with 
geographic  concentration  and  lack  of 
issuer  diversification.  It  is  estimated 
that  the  181  single  fund  Form  N-IA 
registrants  will  incur  an  initial  burden 
of  two  hours  to  comply  with  this 
requirement  initially  and  less  time  in 
subsequent  updates  of  the  fund's 
registration  statement. 

Form  N-3  is  a  required  form  of 
registration  statement  for  insurance 
company  separate  accounts  organized  as 
management  investment  companies. 
The  burden  associated  with  Form  N-3 
reflects  the  change  being  made  to 
Regulation  S-X.  A  technical  amendment 
being  made  to  an  instruction  to  Form  N- 
3  will  not  affect  the  burden  associated 
with  Form  N-3. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below. 
Comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  John  J.  Lane, 
Associate  Executive  Director.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N\V.,  Washington.  DC  20549,  and 
Gary  Waxman.  Clearance  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
(Paperwork  Reduction  Act  numbers 
3235-0009,  3235-026f\  3235-0178, 
3235-0307.  ai^d  3235-0316),  Office  of 
Mana>^(;ment  aiiJ  Budget,  Room  3228 
New  hAecutive  Office  Building, 
Washington,  DC  20543. 

Dated:  January  12, 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-2194  Filed  1-31-94;  8:45  ami 
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Intermarlcet  Trading  System;  Notice  of 
Filing  o(  Eleventh  Amendment  to  the 
ITS  Plan  Relating  to  the  Use  of  a  Back- 
up System 

J.inuary  25.  1994. 

Furusant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1S34 
("Act"),  notice  is  hereby  given  that  on 
December  21, 1993,  the  Intermarket 
Trading  System  ("ITS")  submitted  to  the 


Securities  and  Exchange  Commission 
("Commission")  and  amendment 
("Eleventh  Amendment")  to  the  restated 
ITS  Plan.  1  The  ITS  participants  filed  the 
proposal  to  make  several  technical 
amendments  to  the  ITS  Plan  including 
amendments  relating  to  the  use  of  a 
back-up  system.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  amendment  from 
interested  persons. 

I.  Description  of  the  Amendment 

The  ITS  amendment  would:  (1) 
Provide  for  use  of  a  back-up  system  in 
the  event  ITS  becomes  inoperable;  (2) 
recognize  the  use  of  the  Regional 
Computer  Interface  ("RCI ")  by  the 
Amex;  (3)  eliminate  references  to  line 
costs  and  line  sharing;  (4)  require  a 
biennial  rather  than  an  annual  audit  by 
an  independent  public  accountant;  (5) 
change  all  references  to  the  Midwest 
Stock  Exchange,  Inc.  ("MSE")  to  CHX; 
and  (6)  correct  the  addresses  of  the 
CHX,  CSE,  and  PSE. 

The  amendment  would  add  section  15 
of  the  ITS  Plan  to  provide  for  the  use  of 
a  back-up  system.  In  the  event  the  ITS 
system  biecomes  inoperable,  ITS  would 
utilize  a  designated  NYSE  operating 
system  ("NYSE  System")  on  a 
preemptive  and  priority  basis.  The 
NYSE  System  is  comprised  of 
computers  and  peripheral  equipment 
sufficient  to  operate  ITS  at  a  minimum 
50%  of  the  rrS's  disk  capacity.  The 
NYSE  System  would  assume  the 
functions  of  the  ITS  within  two  hours  in 
the  event  of  a  limited  disaster  and  on 
the  next  day  in  the  event  of  a  full  site 
disaster. 

The  proposal  also  would  amend  the 
ITS  Plan  to  provide  for  the  use  of  the 
RCI  by  the  Amex  through  the  Amex 
Display  Book  Manager  ("DBM").  The 
Amex  DBM  is  a  computerized  system 
that  when  fully  implemented  will,  to 
some  extent,  replace  the  original  ITS 
stations  on  the  Amex  trading  floor.  The 


'  The  ITS  is  a  National  Market  System  ("NMS") 
plan  approved  by  the  Commission  pursuant  to 
Section  II A  of  the  Act  a.nd  Rule  HAa3-2. 
Securities  Exchange  Act  Relea.se  No.  19456  (January 
27.  1983).  48  FR  4938. 

The  ITS  is  a  communications  and  order  routing 
network  linking  eight  national  securities  exchanges 
and  the  electronic  over-the<ounter  ("OTC")  market 
operated  by  the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD").  The  fTS  was  designed  to 
facilitate  intermarket  trading  in  exchange-listed 
equity  securities  based  on  current  quotation 
information  emanating  from  the  linked  markets. 

Participants  to  the  ITS  Plan  include  the  American 
Stock  Exchange.  Inc.  ("Amex").  the  Boston  Stock 
Exchange.  Inc.  ("BSE"),  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"),  the  Chicago  Stock 
Exchange,  Inc.  ("CHX ').  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE").  the  NASD,  the  New  York 
Slock  Exchange.  Ipc  ("NYSE"),  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"),  and  the  Philadelphia  Slock 
Exchange,  Inc.  ("PHLX"). 


proposal  would  permit 
communications,  through  the  Amex 
DBM,  between  the  ITS  and  the  Amex 
floor. 

The  amendment  would  eliminate 
references  in  the  ITS  Plan  to  line  costs 
and  line  sharing.  Because  of 
technological  advances,  references  to 
line  co.sts  and  line  sharing  are  not  Jonger 
applicable.  The  ITS  Plan  will  continue 
to  delineate  development  and 
production  costs. 

The  proposal  would  amend  the  ITS 
Plan's  audit  provision  to  require  a 
biennial  rather  than  an  annual  audit, 
concerning  expenses,  allocations,  and 
computations,  by  an  independent  public 
accountant.  The  proposal  would  require 
an  internal  audit  to  review  all  expenses, 
allocations,  and  computations 
concerning  ITS  for  those  years  when  an 
independent  audit  is  not  conducted. 

The  proposal  also  would  provide 
other  technical  amendments  to  the  ITS 
Plan.  The  proposal  would  change  all 
references  to  the  to  the  Midwest  Stock 
Exchange,  Inc.  ("MSE")  to  CHX;  and 
would  correct  the  addresses  of  the  CHX, 
CSE.  and  PSE. 

n.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  viTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary*,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVJ., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  re  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witliheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ITS.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  22, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17CFR  2O0.3O-3(8)(29). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc  94-2121  Filed  1-31-94;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

January  26. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(l)(B)  of  the  Securities  Exchange 
Act  o£  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Eckerd  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11919) 
ACE  Limited 
Common  Stock,  $.125  Par  Value  (File  No. 
7-11920) 
Amway  Asia  Pacific 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11921) 
Avalon  Properties,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11922) 
Ballard  Medical 
Common  Stock,  $.10  Par  Value  (Filfe  No.  7- 
11923) 
Grancare,  Inc 
Common  Stock,  No  Par  Value  (File  No.  7- 
11924) 
Qualmed,  Inc. 
Common  Stock,  $J^1  Par  Value  (File  No.  7- 
11925)  4^ 

Simon  Property  Group 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-11926) 
Excel  Realty  Trust 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11927) 
Levitz  Furniture 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11928) 
Morgan  Stanley  Emerging 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11929) 
Schroder  Asian  Growth  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11930) 
Asia  Tigers  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11931) 
Grupo  Televisa 
Common  Stock.  No  Par  Value  (File  No.  7- 
11932) 
Templeton  China  World 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11933) 
Templeton  Emerging  Markets 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11934) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  16, 1994, 
WTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
WTitten  comments  should  file  three 


copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  N\V..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission,  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
SecreXary. 

IFR  Doc.  94-2191  Filed  1-31-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
inc. 

Janaury  26, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Ahold  Ltd. 
American  Depositary  Receipts  (each  rep.  1 
Common  NGL  2.50)  (File  No.  7-11864) 
Alumax,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11865) 
Bergen  Brunswig  Corp. 
Class  A  Common  Stock,  $1.50  Pax  Value 
(File  No.  7-11866) 
Bufete  Industrial  S.A. 
American  Depositary  Shares  (rep.  3  Ord. 
Ptc.  Ctt  (3  Ser.  L  sh.  &  1  Ser.  V  sh.)  (File 
No.  7-11867) 
Cameo  International  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11868) 
Coastcast  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11369) 
Continental  Homes  Holding  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11870) 
Espirito  Santo  Overseas  Ltd. 
8.5%  Non-Cm.  Gtd.  Pref.  sh.  Ser.  A  $25.00 
Par  Value  (File  No.  7-11871) 
Fletcher  Clhallenge.  Ltd. 
American  Depositary  Shares,  Ord.  Div. 
(rep.  10  Ord.  Div.  shs.  NZ  $.40  Par  Value 
(File  No.  7-11872) 
CC  Companies 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11873) 
Grupo  Casa  Autry  S.A.  de  CV. 


American  Depositary  Shares  (rep.  4  Ord. 
sh.  without  Par  Value)  (File  No.  7- 
11874) 
Grupo  Mexicano  de  Desarrollo  S.A. 
Ser.  B  American  Depositary  Shares  (rep.  1 
Ser.  B  sh.  without  Par  Value)  (File  No. 
7-11875) 
Marcus  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11876) 
Matlack  Systems,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11877) 
Maxus  Energy  Corp. 
$2.50  Cm.  Pfd.,  $1.00  Par  Value  (File  No. 
7-11878) 
Simon  Property  Group,  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-11879) 
S>Tatech  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11880) 
Tanger  Factory*  Outlet  Centers,  Inc. 
Depositary  Shares  (rep.  1/10  sh.  Ser.  A 
Cum.  CV.  Red.  Pfd.  Shs..  $.01  Par  Value 
(File  No.  7-11881) 
Valspar  Corp. 
Common  Stock,  $.50  Par  Value  (File  No.  7- 
11882) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  16. 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-2193_Filed  1-31-94;  8:45  am] 
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[Release  No.  34-^3522;  File  No.  SR-NASD- 
94-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  an  Interim  Extension  of  the 
OTC  Bulletin  Board  ■^  Service  Through 
April  1, 1994 

January  26, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  21, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1. 1990.  the  NASD  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ( "OTCBB  Service"  or  "Service") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASD-88-19. 
as  amended.!  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indications  of  interest)  for 
securities  traded  over-the-counter  that 
are  neither  listed  on  the  Nasdaq  Stock 
MarketsM  nor  on  a  registered  national 
securities  exchange  (collectively 
referred  to  as  "unlisted  securities"). 2 
Essentially,  the  Service  supports  NASD 
members'  market  making  in  unlisted 
securities  through  authorized  Nasdaq 
Workstation  units.  Real-time  access  to 
quotation  information  captured  in  the 
Ser\'ice  is  available  to  subscribers  of 
Level  2/3  Nasdaq  service  as  well  as 


>  Securities  Exchange  Act  Release  No.  27975  (May 
1.  1990).  55  FR  19124  (May  8. 1990). 

J  The  Commission  notes  that,  in  addition  to 
unlisted  securities,  certain  securities  listed  on  a 
regional  exchange  may  now  be  eligible  for  OTCBB 
quotations.  SpeciHcally,  on  January  24. 1994.  the 
Commission  approved  an  NASD  proposal  to  expand 
the  universe  of  securities  eligible  for  quotation  in 
the  OTC  Bulletin  Board  to  include  securities  which: 
(1)  are  listed  on  one  or  more  regional  stock 
exchanges:  and  (2)  do  not  meet  the  requirements  for 
dissemination  of  transaction  reports  through  the 
facilities  of  the  Consolidated  Tape  ("non-Tape  B 
securities").  Securities  Exchange  Act  Release  No. 
33507  (January  24, 1994)  (order  approving  File  No. 
SR-NASD-93-24). 


subscribers  of  vendor-sponsored 
services  that  now  carry  OTCBB  Service 
data.  The  Service  is  currently  operating 
under  interim  approval  that  expires  on 
February  1. 1994. » 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  Section 
19(b)(1)  of  the  Act  and  Rule  19b-^ 
thereunder,  to  obtain  authorization  for 
an  interim  extension  of  the  Service 
through  April  1. 1994.  During  this 
interval,  there  will  be  no  material 
change  in  the  OTCBB  Service's 
operational  features,  absent  Commission 
approval  of  a  corresponding  Rule  19b- 
4  filing.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  th.it 
requested  permanent  approval  of  the 
Service.  For  the  month  ending 
December  31, 1993.  the  Ser\'ice  reflected 
the  market  making  positions  of  368 
NASD  member  firms  displaying 
quotations/indications  of  interest  in 
approximately  4.178  unlisted  securities. 

During  the  proposed  extension, 
foreign  securities  and  American 
Depositary  Receipts  (collectively, 
"foreign/ ADR  issues")  will  remain 


>  Securities  Exchange  Act  Release  No.  33290 
(December  3. 1993),  58  FR  64990  (December  10, 
1993). 

••On  July  16. 1993,  the  Commission  approved  an 
NASD  rule  change  to  establish  real-time  trade 
reporting  requirements  for  members'  transactions  in 
OTCBB  Service-eligible  securities.  The  new 
requirements  t>ecame  effective  on  December  20, 
1993,  and  supplant  the  price  and  volume  reporting 
requirements  under  section  2  of  Schedule  H  to  the 
NASD  By-Laws.  Securities  Exchange  Act  Release 
No.  32647  Ouly  16, 1993),  58  FR  39262  Ouly  22, 
1993). 


subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  Operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  launch  of  the 
Service  in  1990,  the  NASD  implemented 
a  filing  requirement  (under  section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  compliance  with  Rule  15c2-ll 
under  the  Act.  During  the  proposed 
extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  self-regulatory  oversight 
of  broker-dealers'  market  making  in 
unlisted  securities.  The  NASD  also 
expects  to  work  closely  with  the 
Commission  staff  in  developing  further 
enhancements  to  the  Service  to  fulfill 
the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ("Reform  Act"),  particulariy 
section  17B  of  the  Act.s  The  NASD 
notes  that  implementation  of  the  Reform 
Act  entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  information  for 
"penny  stocks." 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
llA(a)(l),  15A(b)(6)  and  (11).  and 
section  17Bofthe  Act.  Section  llA(a)(l) 
sets  forth  the  Congressional  findings 
and  policy  goals  respecting  operational 
enhancements  to  the  securities  markets. 
Basically,  the  Congress  found  that  new 
data  processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foster 
competition  among  market  participants. 
Section  15A(b)(6)  requires,  inter  alia, 
that  the  NASD's  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 
securities  transactions,  and  protect 
public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 


»On  No\ember  24. 1992,  the  NASD  filed  an 
application  with  the  Commission  for  interim 
designation  of  the  Service  as  an  automated 
quotation  system  to  section  17B(b)  of  the  Act.  On 
December  30.  1992,  the  Commission  granted 
"Qualifying  Electronic  Quotation  System"  status  for 
the  Service  for  purposes  of  certain  penny  stod 
rules  that  became  effective  on  January  1, 1993.  The 
OTCBB  will  retain  its  QEQS  status  for  the  term  of 
the  proposed  extension. 
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quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
Section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  believes  that  extension  of 
the  Service  through  April  1, 1994  is 
fully  consistent  with  the  foregoing 
provisions  of  the  Act. 


B.  Self-Regulatory  Orgnnizatiori's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
Otherwise,  the  NASD  will  be  required  to 
suspend  operation  of  the  Service 
pending  Commission  action  on  the 
proposed  extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximately  4,178 
unlisted  equity  securities  and  the 
widespread  dissemination  of  quotation 
information  on  these  securities.  The 
Service's  operation  also  expedites  prir.e 
discovery  and  facilitates  the  execution 
of  customer  orders  at  the  best  available 
price.  From  a  regulatory  standpoint,  th^ 
NASD's  capture  of  quotation  data  from 
participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
section  2  of  Schedule  H  to  the  NASD 
By-Laws. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  form  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  22, 1994. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and,  in 
particular,  with  the  requirements  of 
section  15A(b)(ll)  of  the  Act,  which 
provide  that  the  rules  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  dale  of 
publishing  notice  of  the  filing  thereof. 
Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
supports  NASD  members'  market 
making  in  these  securities  and  that 
facilitates  price  discovery  and  the 
execution  of  ciistomers  orders  at  best 
available  pi^ce.  Additionally,  continued 
operation  of  the  Service  will  materially 
assist  the  NASD's  surveillance  of  its 
members  trading  in  unlisted  securities 
that  are  eligible  and  quoted  in  the 
Service,  and  in  non-Tape  B  securities 
that  are  listed  on  regional  exchanges 
and  quoted  in  the  OTCBB  by  NASD 
members. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is. 


approved  for  an  interim  period  through 
April  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3ia)(12). 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

jFR  Doc.  94-2197  Filed  1-31-94;  8;45  am) 
eiLUNG  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange;  Inc. 

January  26,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Cytec  Industries 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
11912) 
Eastman  Chemical  Company 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11913) 
Koger  Equity,  Inc. 
Warrants  to  purchase  one  share  of 
Common  Stock  at  S8.00  a  share  (File  No. 
7-11914) 
Countrywide  Mortgage  Investment,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11915) 
Grupo  Financiero  Scrfin.  S  A. 
American  Depositary  Shares  (rep.  4  Series 
L  shares)  (File  No.  7-11916) 
Grupo  Mexicano  de  Dcsarrollo  S.A. 

Units  consisting  of  one-  Series  L.  one  Series 
B  share  (File  No.  7-1  im  7) 
Grupo  Televise  S.A. 
Global  Depositary  Shares  (rep.  2  Ord.  Ffd. 
Ctd.  rep.  one  A,  L  &  D  share)  (File  No. 
7-11918) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  16, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
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fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-2190  Filed  1-31-94;  8:45  ami 

BILUNG  CODE  8010-Oi-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing:  Philadelphia  Stock  Exchange, 
Inc. 

Januar>'  26, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

First  Maryland  Bancorp 

7.875  Pc  Non.  Cum.  Pfd.  Stock  (File  No. 
7-11935) 
Stewart  Information  Services  Corporation 

Common  Stock,  SI. 00  Par  Value  (File  No. 
7-11936) 

Paine  Webber  Premier  Intermediate  Tax  Free 
Income  Fund.  Inc. 

Common  Stock.  $.01  Par  Value  (File  No. 
7-11937). 
Commercial  Net  Lease  Realty,  Inc. 

Common  Stock,  SOOl  Par  Value  (File  No. 
7-11938) 
Kendall  International,  Inc. 

Common  Stock,  SI  Par  Value  (File  No. 
7-11939) 
Osmonics,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No. 
7-11940) 
Duke  Power  Company 

6.375  Pfd.  Stock.  $25  Par  Value  (File  No. 
7-11941) 
Brown  Formafi  Corporation 

50.40  Nv.  Cum.  Pfd  Stock  (File  No. 
7-11942) 
Brown  Forman  Corporation 

Class  A  Common  Stock.  SO.  15  Par  Value 
(File  No.  7-11943) 
Brown  Forman  Corporation 

Class  B  Common  Stock.  $0.15  Par  Value 
(File  No.  7-11944) 
Travelers.  Inc. 

$2.03  Preferred  Stock  (File  No.  7-11945) 
Travelers.  Inc. 

$2,315  Preferred  Stock  (File  No.  7-11946) 
Freeport  McMoran  Copper  &  Gold.  Inc. 

Depositary  Shares  Series  2  (File  No. 
7-11947) 
Dimark.  Inc. 

Common  Stock.  No  Par  Value  (File  No. 
7-11948) 
Grupo  Televise.  S.A. 

Global  Depositary  Shares  (File  No. 
7-11949) 
Franklin  Select  Real  Estate  Income  Fund 


Series  A  Common  Stock.  No  Par  Value 
(File  No.  7-11950) 
Franklin  Realty  Estate  Income  Fund 
Series  A  Common  Stock.  No  Par  Value 
(File  No.  7-11951) 
Rowe  Furniture  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-11952) 
Savannah  Electric  and  Power  Co. 
S6.64  Pc  Pfd.  Stock.  $25  Par  Value  (File 
No.  7-11953) 
American  Insured  Mortgage  Investors 
Dep.  Units  of  Limited  Partnership  Interest 
Series  86  (File  No.  7-11954) 
American  Insured  Mortgage  Investors 
Dep.  Units  of  Limited  Partnership  Interest 
Series  88  (File  No.  7-11955) 
)P  Realty.  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-11956) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
sy.stem. 

Interested  persons  are  invited  to 
submit  on  or  before  February  16, 1994. 
vkTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
WTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  IX: 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-2192  Filed  1-31-94;  8:45  am] 

BILUf4G  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications,  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  inc. 

January  26, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Colonial  Data  Technologies  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11883) 
Kendall  International,  Inc. 


Common  Stock,  $.01  Par  Value  (File  No.  7- 
11884) 
Osmonics,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11885) 
Stewart  Information  Services  Corporation 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11886) 
Sunstates  Corporation 
Common  Stock.  $.33V3  Par  Value  (File  No. 
7-11887) 
Cytec  Industries,  Inc. 
Conunon  Stock.  $2.50  Par  Value  (File  No. 
7-11888) 
DDL  Electronic.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11889) 
MHI  Group,  Inc.    ■ 
Common  Stock.  $.40  Par  Value  (File  No.  7- 
11890) 
Eastman  Chemical  Company 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11891) 
Hadson  Corporation 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11892) 
Huntway  Partners.  LP. 
Com  Units  (representing  Limited  Partners 
Interest,  Evidence  by  Depository 
Receipts)  No  Par  Value  (File  No.  7- 
11893) 
Jardine  Fleming  China  Region  Fund,  Inc. 
Rights  to  Subscribe.  No  Par  Par  Value  (File 
No.  7-11894) 
Koger  Equity.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11895) 
Latin  American  Discovery  Fund.  Inc. 
Rights  to  Subscribe,  No  Par  Value  (File  No. 
7-11896) 
Aviall,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11897) 
Southern  LInion  Company 
Rights  to  Subscribe,  No  Par  Value  (File  No. 
7-11898) 
Travlers.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11899) 
Triarc  Companies,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
11900) 
U.S.  West,  Inc. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-11901) 
American  Insured  Mortgage  Investors  LP. 
(Series  86)  No  Par  Value,  Dep.  Units  of 
Limited  Partnership  Interest  (file  No.  7- 
11902) 
American  Insured  M.)rtgage  Investors  LP. 
(Series  88)  No  Par  Value,  Dep.  Units  of 
Limited  Partnership  Interest  (File  No.  7- 
11903) 
Barclays  Bank.  Pic 
Prf.  Series  A,  No  Par  Value;  Prf.  Series  B, 
No  Par  Value;  Prf  Series  C,  No  Par 
Value;  Prf.  Series  D.  No  Par  Value  (File 
No.  7-11904) 
Blackrock  Municipal  Target  Term  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11905) 
Franklin  Real  Estate  Income  Fund 
Series  A  Common  Stock,  No  Par  Value 
(File  No.  7-11906) 
Franklin  Select  Real  Estate  Income  Fund 
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Series  A  Common  Stock,  No  Par  Value 
(File  No.  7-11907) 
GC  Company 

Warrants,  No  Par  Value  (File  No.  7-11908) 
Grupo  Mexicano  de  Desarrollo 
Series  B.  American  Depository  Shares.  No 
Par  Value  (File  No.  7-11909) 
JP  Realty.  Inc. 
Common  Stock.  SOOOl  Par  Value  (File  No. 
7-11910) 
Rowe  Furniture  Corp. 
Common  Stock,  SlOO  Par  Value  (File  No. 
7-11911) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  5re  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  16, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
wTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NVV.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathaji  G.  Kartz, 
Secretary. 
|FR  Doc.  94-2187  Filed  1-31-94;  8:45  amj 

BILUNG  CODE  8010-01-M 

[Release  No.  34-33510;  File  No.  SR-NASD- 
93-4] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Issuer  Disclosure  of  Material 
Information  to  the  Public  and  to  the 
NASD 

January  24. 1994. 

On  February  3, 1993,  the  National 
Association  of  Seciu-ities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.2  The  proposal 
amends  Schedule  D,  Part  II,  Sections 


l(c)(17)  and  2(e)(16).  and  the 
Interpretation  "Notification  to  NASD  of 
News  Releases."  3 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance, 
appeared  in  the  Federal  Register  on 
March  16,  1993.*  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

The  NASD  is  amending  the  issuer 
disclosure  requirements  of  Schedule  D 
to  conform  its  rules  to  reflect  current 
NASD  practice  with  regard  to  market 
surveillance,  trading  halts,  and  the 
confidentiality  of  information  provided 
to  the  NASD,  and  to  clarif>'  issuers' 
obligations  to  respond  to  NASD 
inquiries  and  to  disclose  information  to 
the  public  in  certain  circumstances 
under  NASD  rules.  Currently,  Nasdaq 
issuers  must  provide  full  and  prompt 
responses  to  "all  requests  for 
information"  by  the  NASD. 
Nevertheless,  as  a  matter  of  practice,  the 
NASD  only  makes  request  to  issuers  for 
information  relating  to  unusual  market 
activity  or  to  events  that  may  have  a 
material  impact  on  the  trading  of  the 
issuer's  securities  in  the  Nasdaq  System. 
In  particular,  the  rule  change  also 
clarifies  that  the  Market  Surveillance 
Department  is  required  to  maintain  the 
confidentiality  of  non-public 
information  provided  by  Nasdaq  issuers, 
including  denial  of  rumors,  and  to  use 
such  information  only  for  regulatory 
purposes. 

The  NASD  is  amending  Schedule  D  to 
provide  that  issuers  need  not  make 
public  disclosure  of  material  events 
where  it  is  possible  to  maintain 
confidentiality  of  those  events  and 
immediate  disclosure  would  prejudice 
the  ability  of  the  issuer  to  pursue  its 
objectives.  The  rule  change  provides 
that  if  rumors  or  unusual  market  activity 
indicate  that  information  on  impending 
developments  has  become  known,  a 
clear  public  announcement  may  be 
required  with  respect  to  such 
developments.  In  addition,  the  NASD 
believes  that  it  may  be  appropriate  in 
certain  circumstances  for  the  issuer 
publicly  to  deny  false  or  inaccurate 
rumors  which  are  likely  to  have,  or  have 
had,  an  effect  on  the  trading  of  its 
securities,  or  would  likely  have  a 
bearing  on  investment  decisions.' 


The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
15A(b)(6)  of  the  Act.e  The  rule  change 
will  provide  Nasdaq  issuers  with  useful 
guidance  regarding  disclosure 
obligations  under  the  Nasdaq  listing 
agreement  with  respect  to  confidential 
information.  Nevertheless,  the 
Commission  cautions  issuers  and 
counsel  that  the  requirements  of 
Schedule  D  regarding  issue  disclosure  of 
material  information  are  not 
interpretations  of  the  disclosure 
requirements  of  federal  and  state 
securities  laws,^  and  that  federal  and 
state  law  requirements  should  also  be 
carefully  considered  regarding  the 
disclosure  of  material  non-public 
information. 8  As  the  Commission  has 
.stated,  "Itjhe  importance  of  accurate 
and  complete  issuer  disclosure  to  the 
integrity  of  the  securities  markets 
cannot  be  overemphasized.  To  the 
extent  that  investors  cannot  rely  upon 
the  accuracy  and  completeness  of  issuer 
statements,  they  wiU  be  less  likely  to 
invest,  thereby  reducing  the  liquidity  of 
the  securities  markets  to  the  detriment 
of  investors  and  issuers  alike  *  *   *."9 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the  rule 
change  in  SR-NASD-93-4  be.  and 
hereby  is,  approved,  effective  April  15, 
1994. 


'  15  use.  78s(b)(l)(1988). 
J  17  CFR  240.19b-4  (1992). 


J  See  NASD  Manual,  ((XK)  11 1803, 1806A. 

*  Securities  Exchange  Act  Release  No.  31972 
(March  10.  1993).  58  KR  14234. 

^  Of  course,  as  the  Commission  has  noted. 

jwlhenever  an  issuer  makes  a  public  statement  or 
responds  to  an  inquiry  from  a  stock  exchange 
ofncial  concerning  rumors,  unusual  market  activity, 
possible  corporate  developments  or  any  other 
matter,  the  statement  must  be  materially  accurate 
and  complete.  If  the  issuer  is  aware  of  nonpublic 
information  concerning  acquisition  discussions  that 


are  occurring  at  the  time  the  statement  is  made,  the 
issuer  has  an  obligation  to  disclose  sufficient 
information  concerning  the  discussions  to  prevent 
the  statements  made  from  being  materially 
misleading.  ' 

In  the  Matter  of  Carnation  Company.  Securities 
Exchange  Act  Release  No.  22214  Quly  8.  1985).  33 
SEC  Doc.  874.  877. 

»  15  U.S.C.  78o-3{b)(6).  Section  15A(b)(6)  requires 
that  the  NASD's  rules  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with  persons  engaged 
in  regulating,  clearing  and  settling,  processing 
information  with  respect  to.  and  facilitating 
transactions  in  securities,  to  remove  impediments 
to  and  perfect  the  mech,anism  of  a  free  and  open 
market  and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the  public  interest. 

'  See  aii;o  NASD  Manual.  Schedule  D  to  the  Bv- 
Laws,  Part  n.  Sec.  l(c)(18).  (COf)  1 1803  (The  " 
issuer  shall  comply  with  any  obligation  of  any 
person  regarding  filing  or  disclosure  of  information 
material  to  the  issuer  or  the  security,  whether  such 
obligation  arises  under  the  federal  securities  laws 
and  the  rules  and  regulations  promulgated 
thereunder  or  other  applicable  federal  or  state 
statutes  or  rules.").  See  also  NASD  Manual. 
Schedule  D  to  the  By  Laws.  Pan  II,  Sec.  2(e)(17). 
(CCH)  11804. 

■The  rule  change  reflects  that  the  NASD  bases  its 
determination  of  materiality  on  a  "reasonable" 
shareholder  standard — that  is.  would  a  reasonable 
shareholder  consider  the  information  important  in 
deciding  whether  to  purchase  or  sell  securities. 

'See  Carnation  Company.  33  SEC  Doc.  at  877 
(footnotes  omitted). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'o 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  94-2124  Filed  1-31-94.  8;45  ami 
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tRelease  No.  34-33521;  File  No.  SR-UVSE- 
93-531 

Self-«egulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change 
Relating  to  its  Stock  Allocation  Policy 
and  Procedures 

lanuary  25,  1994. 

On  December  30,  1993.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  as 
described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  by  the  self- 
regulatory  organization.  The  NYSE 
requests  accelerated  approval  of  the 
proposal. 

I.  Scif-Regulatory  Or;ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  clarification  of  the  Exchange's  intent 
with  respect  to  Section  V  of  the 
Exchange's  Allocation  Policy  and 
Procedures  ("Allocation  Policy"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  Exchange's 
intent  with  respect  to  Section  V  of  the 
Exchange's  Allocation  Policy.  The 
intent  of  the  Exchange's  Allocation 
Policy,  as  amended  in  File  No.  SR- 
NYSE-92-15,  with  respect  to  spin-offs, 
listings  of  related  companies  and 
relistings  of  companies,  is  to  honor  the 
request  of  a  listing  company  that  its 
stock  not  be  allocated  to  its  former 
specialist  unit,  or  the  specialist  in  the 
parent  or  related  company.^ 

The  Exchange  emphasizes  that 
specialist  performance  is,  and  will 
continue  to  be.  the  key  determinant  in 
allocation  decisions.  In  honoring  the 
request  of  a  listing  company  not  to  be 
allocated  to  its  former  specialist  unit,  it 
should  be  emphasized  that  a  review  of 
the  applicants  for  listing  will  continue 
to  be  based  on  specialist  performance. 

(b)  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  Lhat  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Allocation 
Policy  acts  to  provide  for  the  public 
interest  in  emphasizing  that  specialist 
performance  is  the  key  determinant  in 
allocation  decisions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  pnsposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 


"•17  CFR  200.3O-3(a)(  1 2 1. 
<15US.C78«(b((l)(19«8). 
M7  CFR  240.196-4  (1992). 


^  The  Commission  recently  approved  a  NYSE 
proposal  on  a  one-year  pilot  t>asis  that  revised, 
among  other  things,  the  allocation  criteria,  the 
composition  of  the  Allocation  Committee  and 
Allocation  Panel,  and  the  Committee's  disclosure 
policy.  See  Sectuities  Exchange  Act  Release  No. 
33121  (October  29.  19931.  58  KR  590B5  (November 
S.  1993)  (order  approving  File  No.  SR-NYSE-92- 
J5|.  The  pilot  expires  on  October  28. 1994. 


III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V., 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
53  and  should  be  submitted  by  February 
22. 1994. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  this 
clarifying  amendment  to  Section  V  of 
the  NYSE  Allocation  Policy  is 
consistent  with  Section  6(b)(5)  of  the 
Act,*  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
Further,  the  Commi.ssion  finds  that  the 
proposal  is  consistent  with  Section 
ll(b)ofthe  Actsand  Rule  llb-1 
thereunder,6  which  allow  exchanges  to 
promulgate  rules  relating  to  specialists 
in  order  to  maintain  feirand  orderly 
markets. 

The  Allocation  Policy  was  approved 
for  a  one  year  pilot  period  and  expires 
on  October  28.  1994.  Approval  of  this 
clarif)'ing  amendment  is  also  made  on  a 
temporary  basis  and  will  expire  on 
October  28,  1994,  the  same  date  as  the 
expiration  of  the  Allocation  Policy  as 
amended  in  File  No  SR-NYSE-92-15. 

The  Commission  believes  that  the 
recently  amended  Allocation  Policy 
should  enhance  the  Exchange's 
allocation  prt)cess,  encourage  improved 
specialist  performance  and,  thereby, 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 


( 


M5  U.S.C.  reflbKS)  (1986). 
M5  U.S.C.  78k(b)(t9tt8). 
«  17  CFR  Z«0.nb-1  (1993). 
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NYSE's  clarifying  amendment  is 
consistent  with  the  Exchange's 
Allocation  Policy. 

The  NYSE's  amendment  clarifies  that 
the  Allocation  Policy,  as  it  relates  to 
spin-o^s,  listing  of  related  companies 
and  relistings.  provides  that  the 
Exchange  will  honor  a  listing  company's 
request  that  its  stock  not  be  allocated  to 
its  former  specialist  unit  or  the 
specialist  in  the  parent  or  related 
company.  The  Commission  notes  that 
the  Exchange  emphasizes  that  a  review 
of  the  applicants  for  listing  will 
continue  to  be  based  on  specialist 
p>erformance  and  that  the  Exchange  will 
continue  to  use  performance  as  the  key 
determimant  in  allocation  decisions. 

In  its  order  approving  the  NYSE's 
revised  Allocation  Policy,  the 
Commission  stated  that  a  listing 
company's  preference  should  not  be 
allowed  to  take  significance  over  or 
negate  the  specialist's  performance.' 
The  Commission  continues  to  believe 
that  performance  is  the  most  signiflcant 
determinant  in  allocation  decisions.  In 
the  Commission's  view,  performance- 
based  stock  allocations  not  only  help  to 
ensure  that  stocks  are  allocated  to 
sp)ecialists  who  will  make  the  best 
markets,  bat  will  provide  an  incentive 
for  specialists  to  improve  their 
performance  or  maintain  superior 
performance. 

The  Commission  believes  that  the 
NYSE's  amendment  is  consistent  with 
the  order  approving  the  Allocation 
Policy,  because  the  Exchange  will 
continue  to  use  specialist  performance 
as  a  key  determinant  while  at  the  same 
time  honoring  a  listing  company's 
request  not  to  be  assigned  to  its  former 
specialist  unit  or  the  specialist  in  the 
parent  or  related  company.  The 
Commission  recognizes  that  in  making 
listing  decisions,  companies  involved  in 
a  spinoff  or  the  Hsting  of  related 
companies  or  former  listed  companies, 
having  had  direct  prior  experience  with 
a  particular  specialist,  might  have 
legitimato  reasons  to  request  that  the 
specialist  not  be  allocated  to  its 
securities.  The  Commission  is  confident 
that  the  NYSE  specialist  base  is  broad 
enough  to  ensure  that  the  NYSE  can 
continue  to  use  specialist  performance 
as  the  key  determinant,  while  at  the 
same  time  responding  to  a  listing 
company's  request  with  respect  to  a 
specialist  with  whom  the  company  has 
had  prior  experience." 


The  Commission  Rnds  good  cause  for 
accelerated  approval  of  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  publication  of  notice  of  filing 
thereof.  This  will  permit  the  Exchange 
to  continue  to  efficiently  administer  its 
stock  allocation  process,  especially  with 
respect  to  listing  of  spin-offs  or  related 
companies.  Furthermore,  the  NYSE's 
proposal  clarifies  amendments  that  are 
identical  to  amendments  in  File  No.  SR- 
NYSE-92-15  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  no  comments  were 
received.8 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  under  the  Act.io  that 
the  proposed  rule  change  (SR-NYSE- 
93-53)  is  hereby  approved  until  October 
28,  1994. 

For  the  Ckinunission,  by  the  Division  of 
Martlet  Regulation,  pursuant  to  delegated 
authority." 

Margaret  M.  McFarland, 
Deputy  Secretary. 
(FR  Doc  94-2123  Filed  l-31-»4:  8  45  am] 

BMJJNO  COOC  STtO-Ot-M 


[Release  No.  34-33511;  File  No.  SR-CBOE- 
93-18] 

Setf-Regulatory  Organizations; 
Chicago  Board  Options  Exchange  Inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Floor  Broker 
Requirements  for  Trading  FLEX 
Options 

January  24, 1994. 

On  April  IQ,  1993,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder.2  a  proposed  rule 
change  to  eliminate  the  minimum  net 
liquidating  equity  requirement  for  floor 
brokers. 

Notice  of  the  proposed  rule  change 
apj)eared  in  the  Federal  Register  on 
April  29,  1993.3  No  comments  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  proposal. 

Under  current  CBOE  rule  24A.13(b), 
any  CBOE  member  acting  as  a  Door 
broker  must  maintain  at  least  $100,000 
in  net  liquidating  equity  to  be  eligible  to 


'  See  Secuiiltes  Exchange  Act  Kelease  Na  33121, 
supra  ncte  3. 

•  According  to  the  Exchange,  there  are  cum>ntty 
40  specialist  oni'.s  registered  with  the  hTYSE. 
Telephone  COTiversalion  between  Donald  Sterrer. 
Market  Surveillance,  NYSE,  and  l^ouls  A.  Randaz7o, 
Artomey,  Commission,  on  (anuary  2S,  1994. 


•See  .Seturitifls  Exchange  Act  RelfSM  No.  31427 
(November  10. 1992).  57  FK  54433  f>»orember  18. 
1992). 

M15  U.S.C  7Ss(b)(2)  (19as). 
»  17  cm  200.3O-3(a)(12)  (1991). 
•  15  U.S.C  7S*(b)(1)  (19a2). 
J  17  CFR  240.19b-4  (1993) 
>  See  Securities  Exchange  Act  Release  No.  32198 
(April  23,  1993),  58  FR  26013. 


efTect  FLEX  Option  transactions.  At  the 
same  time.  Rule  24A. 15(b)  separately 
requires  each  floor  broker  that 
participates  in  FLEX  Options  trading  to 
obtain  a  letter  of  authorization  from  a 
clearing  member  specifically  accepting 
responsibility  for  the  clearance  of  the 
floor  broker's  FLEX  Options 
transactions.  Based  on  the  CBOE's 
experience  v^th  FLEX  Options  trading, 
the  Exchange  believes  that  the  clearing 
member  letter  of  authorization 
requirement,  by  itself,  is  sufficient  to 
assure  the  Qnancial  integrity  of  floor 
brokers.  The  separate  minimum  net 
liquidating  equity  requirement  appears 
to  the  CBOE  to  be  unnecessary.  'There  is 
not  a  similar  requirement  that  applies  to 
floor  brokers  acting  with  respect  to  any 
other  currently-traded  CBOE  product.* 
Accordingly,  the  CBOE  maintains  that 
the  only  effect  of  the  existing  minimum 
net  equity  requirement  is  to  give  larger 
floor  brokers  exclusive  access  to  the 
FLEX  Options  market,  without  any 
reg\ilatory  justification.  As  a  result,  the 
CBOE  proposes  to  eliminate  the 
minimum  net  liquidating  equity 
requirement  applicable  to  floor  brokers. 

The  purpose  of  this  propiosal  is  to 
enable  the  CBOE  to  increase  the  number 
of  its  floor  brokers  who  are  eligible  to 
facilitate  FLEX  Options  transactions, 
and  thereby,  enhance  competition  and 
increase  the  potential  for  exchange 
member  participation  in  the  FLEX 
Options  market.  This  change  would  be 
achieved  by  eliminating  paragraph  (b) 
from  Rule  24A.  13. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  w^th 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5).s 
Specifically,  the  Commission  believes 
that  the  net  equity  liquidating 
requirement  for  FLEX  Options  floor 
brokers  is  unnecessary  given  that  a  letter 
of  authorization  from  a  clearing  member 
accepting  responsibility  for  clearance  of 
the  floor  broker's  FLEX  Options 
traasactions  is  required  for  each  FLEX 
Options  floor  broicer.  Moreover,  the 
letter  of  authorization  would  cover  any 
unmatched  trades  facilitated  by  the  Flex 
Options  floor  broker." 


*  clearing  irkember  letters  of  authorization  have 
proven  sufficient,  In  the  option  of  the  Exchange,  for 
n.-iancial  lesponstbillty  and  performance  asitcrance 
purposes. 

»  15  use  78f(bX5)  (19821 

•  In  addition,  since  the  inception  of  FLEX  Options 
trading  on  the  Exchange  in  February.  1993.  the 
Exchange  has  i>ot  experienced  any  problems  with 
regard  to  "error"  or  unmatched  trades  among  FLEX 
Options  market  participants. 


Federal  Register  /  Vol.  59.  No.  21  /  Tuesday,  February  1,  1994  /  Notices 


4739 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-CBOE-93- 
18)  is  approved. 

For  the  Comraission.  by  the  Division  of 
Market  Rpgulation,  pursuant  to  delrgatcd 
authority." 

Margaret  H.  McFai-land, 
Deputy  Secretary. 

IFR  Doc.  94-2120  Filed  1-31-94;  8:45  ami 
BJLUNG  COO£  aoifr-01-M 

(Release  No.  34-33512;  File  No.  SR-Phlx- 
93-08] 

Self-Regu5atory  Organizations;  Order 
Granting  Approval  to  a  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  an 
Amendment  to  Floor  Procedure  Advice 
F-2  Regarding  Time  Stamping, 
fAjtching,  and  Access  to  Matched 
Trade  Tickets 

liinu.iry  24.  1994. 

On  March  29.  1993.  the  Philadelpia 
Stock  Exchanp.e.  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
f.nd  Exchange  Commission 
(  'Cwnmission"  or  "SEC")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
F.xrliaiiRe  Act  of  19J4  ("Act"),!  ard 
Rule  iyb-4  thpreurrer,2  a  proposed  nile 
char-.ge  to  amend  I'hix  Fioor  Procedure 
Advice  ("Phb:  Advice")  F-2.  currently 
t.tled  "Responsibility  forTinio 
Stamping  and  Matching.  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  September  1, 1993. "»  No 
comment  letters  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  Exchange's  proposal. 

The  Phlx  has  proposed  the  followir.g 
amendments  to  Phlx  Advice  F-2:  (1) 
Renaming  Phlx  Advice  F-2.  "Time 
Stamping.  Matching  and  Access  to 
Matched  Trades:"  (2)  requiring  matched 
tickets  to  be  submitted  to  the  specialist 
post  immediately  upon  execution;  (3) 
requiring  an  execution  time  stamp  on 
the  reverse  side  of  a  trade  ticket;  (4) 
adding  provisions  limiting  access  to 
matched  trade  tickets  to  participants  in 
the  transaciton.  the  specialist  in  that 
option  and  floor  officials  acting  in  that 
capacity;  (5)  requiring  specialist 
approval  to  access  matched  trade 
tickets;  and  (6)  requiring  specialists  to 
keep  matched  tickets  for  a  minimum  of 
three  years. 

Phlx  Advice  F-2  currently  spells  out 
the  responsibilities  pertaining  to  time 


MS  U  S.C.  78s(b)(2)  (1982). 
•  17  CFR  200.3O-3(a)tl2)  (1993). 
M5U.S.C7as(bKl)(1988). 
2  17  CFR  240.19-4  (19921. 
3 See  Securities  Exchange  Act  Release  No.  32792 
(August  24.  1993).  58  FR  46263. 


Stamping  and  matching  floor  tickets, 
imposing  this  duty  upon  the  largest 
participant  of  a  trade,  or,  where  there  is 
one  buyer  and  one  seller,  upon  the 
seller.  The  Phlx  is  proposing  to  separate 
Phlx  Advice  into  three  sections.  Section 
(a)  would  contain  the  current  time 
stamping  and  matching  responsibilities 
as  well  as  two  additions.  First,  trade 
participants  would  be  required  to 
submit  matched  tickets  to  the 
appropriate  person  at  the  specialist  post 
immediately  upon  effecting  a 
transaction  in  order  to  assure  that  the 
initiating  party  agrees  with  each  contra- 
party's  claim  as  to  his  or  her  level  of 
participation  as  well  as  to  ensure  that 
tile  tenns  of  the  trade  ere  correct.  The 
Commission  believes  that  immediate 
submissions  also  lessen  the  potential  for 
losint'  a  matched  ticket  before  entry  into 
Excha.'ise  trade  comparison-systenis. 
Second,  an  execution  time  stamp  would 
1*  required  on  the  reverse  side  of  the 
order  ticket  to  distinguish  the  execution 
and  order  entry  times  for  surveiliince 
end  audit  trail  purposes. 

Becuase  the  Phlx  is  proposing  to  add 
provisions  relating  to  access  to  niatcho'^ 
trades  to  Advice  F-2,  the  Exchan^^e 
proposes  to  rename  this  Advice  "Time 
Stamping.  Matching  and  Access  to 
N'atched  Tr.odes."  In  this  regard,  the 
Phlx  Sivks  to  limit  access  to  matched 
trade  tickets  to  those  with  a  legitimate 
interest:  participants,  the  specialist  in 
that  option,  and  a  floor  official  acting  in 
that  capacity.  Intra-day,  matched  trade 
tickets  are  kept  behind  the  specialist 
post  on  the  floor  after  being 
electronically  entered  into  the 
Exchange's  trade  comparison  systems  so 
that  errors  can  be  corrected.  Thus,  the 
Phlx  is  also  proposing  to  require  prior 
specialist  permission  before  looking 
through  these  tickets.  The  Commission 
believes  that  limiting  access  should 
reduce  the  number  of  instances  where 
floor  personnel  access  trade  tickets  to 
discern  customers'  identities  or  to 
ascertain  trading  patterns.  In  addition, 
the  Commission  believes  that 
supervising  access  to  trade  tickets 
should  provide  accountability  for 
persons  who  access  such  tickets  and 
help  ensure  that  the  trade  tickets  are 
returned  to  the  specialist  post  in  a 
timely  manner. 

Matched  trade  tickets  ser\'e  important 
surveillance  and  operations  functions. 
Once  a  trade  has  been  processed  for 
trade  dissemination  and  clearing,  it  is 
then  left  in  the  possession  of  the 
attendant  specialist.  Accordingly,  the 
Phlx  is  prosing  to  not  only  limit  access 
to  these  tickets,  but  also  to  require 
specialists  to  keep  all  matched  trade 
tickets  in  their  possession  for  a  period 
of  three  years,  whether  or  not  the 


specialist  participated  or  acted  as  agent 
in  any  such  trade. 

Advice  F-2  is  applicable  to  both  the 
equity  options  and  foreign  currency 
options  floors.  Accordingly,  the  Phlx 
proposes  adding  the  notation  "OF"  after 
Advice  F-2.  This  notation  indicates  that 
the  advice  is  applicable  to  the  Phlx 
options  floor  and  the  Phlx  foreign 
currency  option  floor.  In  addition,  the 
Phlx  proposes  to  increase  the  fine 
scheduUrfor  this  Advice  and  to  apply 
tlie  nam  fines  on  a  three-year  cycle,  such 

'peat  violations  during  the  same 
tMree-year  period  would  result  in 
estimating  fines. « 

Tlie*Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  se<.1ion  6(b)(5)  s  in  that 
the  propo.sai  i.>  designed  to  prevent 
fraudulent  acts  and  practices,  promote 
just  and  e<iuitable  principles  of  trade, 
and  protect  investors  and  the  public 
interest.  Spoj  ifioilly.  the  Commission 
l;e!iewesthat  <hv  proposed  rule  change 
will  heJp  en.sii.-e  prompt  and  accurate 
tride  reporting,  will  incri;ase  the 
pcrfomiance  cf  the  Excliange's  audit  " 
trail  and  other  sur\'eitlance-rnlated  trade 
comparison  systems,  and  provide 
appropriate  fines  for  failing  to  perform 
the  duties  iinpo<iod  by  the  rule  change. 
Moreover,  the  Commission  believes  that 
the  Exchange's  proposed  supervision  of 
access  to  the  snved  trade  tickets  will 
ser\'e  as  an  adequate  measure  to  prevent 
such  information  from  being  used  for 
improper  purposes. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,6  that  the 
proposed  rule  change  (SR-Ph]x-93-0H) 
is  approved. 

For  the  commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc  92-21 19  Filed  01-31-94;  8:45  am] 

BILLING  CODE  801<M)1-M 


*  Under  the  rolling  three-year  cjcie.  if  there  is  no 
violation  of  Advice  F-2  for  three  years,  the  next 
violation  would  be  treated  as  a  first  occurrence.  If 
there  is  a  violation  within  three  years  after  the  most 
recent  violation,  the  next  highest  Tine  will  be 
issued.  Thus,  a  third  violation  less  than  three  years 
after  a  fio«  was  issued  for  a  second  occurrence 
would  be  treated  as  a  third  occurrence,  even  though 
more  than  three  years  may  have  elapsed  after  the 
first  occurrence. 

M5U.S.C  78frb)(5|(1988). 

•■15U.S.C7R»(b)(2)  1982). 

'  17  CFR  200  30-3(a)(12)  (1993). 
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[nel«8S«  No.  IC-20037;  811-4591] 

Connecticut  Liquidity  Investment 
Fund,  Inc.;  Application  for 
Deregistration 

January  26. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APWJCANT:  Connecticut  Liquidity 
Investment  Fund,  Inc. 
RELEVANT  1940  ACT  SECTK)H:  Section  8(0- 
SUMMARY  OF  APPtiCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILINO  DATE:  The  appHcation  was  filed 
on  October  5, 1993  and  amended  on 
December  23,  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  v^riting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22, 1994,  and  should  be 
accompjanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretar>'. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549 
Applicant,  c/o  Mr.  Lindsey  Pinkham, 
Secretary,  c/o  Connecticut  Bankers 
Association,  450  Church  Street. 
Hartford.  CT  06103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Special  Counsel,  (202) 
504-2259,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end. 
diversified  management  company 
organized  as  a  corporation  under  the 
laws  of  the  State  of  Maryland.  On  or 
about  February  21, 1986,  applicant  filed 
a  Notification  of  Registration  on  Form 


N-8A  pursuant  to  section  8(a)  of  the 
Act.  On  May  28,  1986,  applicant  filed  a 
registration  statement  on  Form  N-IA 
with  the  Commission. 

2.  In  reliance  on  the  advice  and 
recommendation  of  applicant's 
independent  auditor  and  legal  advisors, 
in  1985  applicant  distributed  a  written 
entering  memorandum  dated  April  3, 
1985  to  certain  institutional  investors 
within  the  state  of  Connecticut,  who 
were  the  only  entities  eligible  to 
purchase  shares  of  the  Fund.  The 
offering  memorandum  repeatedly 
described  applicant  as  an  unregistered 
investment  company  and  stated  that 
applicant  was  not  an  investment 
company  as  defined  by  the  Act  because 
its  securities  were  beneficially  owned 
by  not  more  than  one  hundred  persons 
and  registration  was  therefore  not 
required.  Applicant's  shares  are  not 
registered  under  the  Securities  Act  of 
1993  and  have  never  been  publicly 
offered.  When  the  application  was  filed, 
applicant  had  twenty-nine 
securityholders.'  Applicant  operated  as 
an  unregistered  investment  company 
from  on  or  about  April  23, 1985  to 
February  1986. 

3.  In  or  about  January  1986. 
applicant's  independent  auditor  and 
legal  advisors  t)ecame  aware  that 
applicant  was  not  qualified  as  a 
regulated  investment  company  so  as  to 
be  entitled  to  fevorable  income  tax 
treatment  that  would  permit  applicant 
to  pass  all  or  virtually  all  of  its  income 
to  its  shareholders  without  it  being 
liable  to  pay  Federal  or  state  corporate 
income  tax.  Upon  learning  this 
information  in  February  1986,  applicant 
promptly  took  steps  to  register  with  the 
SEC  as  an  investment  company  under 
the  Act  and  thereby  qualify  itself 
prospectively  as  a  regulated  investment 
company  under  the  Code. 

4.  Shortly  after  applicant  discovered 
that  it  was  not  qualified  as  a  regulated 
investment  company  under  the  Code, 
applicant  redeemed  all  of  its 
securityholders'  investments  in 
applicant's  securities,  with  the 
exception  of  a  nominal  100  shares  per 
securityholder  (which  amount  was 
deemed  by  applicant  necessary  to  be 
retained  so  that  applicant  could  have 
shareholders  able  to  function  as  such). 
In  mid-1986,  when  applicant  was  faced 
with  approximately  $5.8  million  in 
unfunded  income  tax  liabilities 
attributable  to  applicant's  failure  to 
register  under  the  Act,  applicant 
requested,  and  applicant's 


'  Applicant's  tecurity  holders  include  the  Federal 
Deposit  Insurance  Corporation  as  receiver  for  the 
New  EitfjUnd  Savings  Bank,  wbicb  (ailed  on  or 
about  May  18,  1993. 


securityholders  voluntarily  paid  an 
aggregate  assessment  of  approximately 
$5.8  million,  so  that  applicant  would 
have  the  funds  necessary  to  satisfy  its 
tax  obligation.  Applicant  promised  to 
pay  its  securityholders  on  a 
proportional  pro  rata  basis  whatever 
monies  applicant  recovered  from  any 
litigation  against  its  former  professional 
advisors. 

5.  In  May,  June,  and  August  1986, 
applicant  was  required  to  and  did  pay 
an  aggregate  of  approximately 
$5,885,861  in  Federal  and  Connecticut 
corporate  income  taxes  and  interest  for 
the  tax  years  ended  September  30, 1985 
and  February  28, 1986. 

6.  In  1987,  applicant  sued  its  former 
independent  auditor  and  legal  advisors 
to  recover  the  Federal  and  Connecticut 
corporate  income  taxes  and  interest  that 
apphcant  had  had  to  pay.  On  or  about 
May  7, 1987,  applicant  also  filed 
amended  returns  with  the  Internal 
Revenue  Service  (the  "IRS")  for  the 
fiscal  year  ending  September  30. 1985 
and  February  28, 1S86.  and  claimed  a 
refund  of  Federal  corporate  income 
taxes  paid  in  the  amount  of  $1,733,668 
and  $2,877,162  respectively.  In  or  about 
December  1987,  applicant  filed 
amended  tax  returns  with  the 
Connecticut  Depvartment  of  Revenue 
Services  for  the  fiscal  years  ending 
September  30, 1985  and  February  28, 
1986,  and  claimed  a  refund  of 
Connecticut  cor(>orate  income  taxes 
p>aid.  The  amount  of  applicant's 
Connecticut  refund  claims  is 
approximately  $1,641,000  including 
interest  through  June  30, 1993. 

7.  In  Decemoer  1991,  the  litigation 
with  applicant's  former  legal  advisors 
was  settled.  Under  the  terms  of  the 
settlement  agreement,  the  former  legal 
advisors  paid  applicant  a  cash 
settlement,  the  net  proceeds  of  which 
(after  applicant's  expenses  for  legal  and 
accounting  fees)  were  distributed  to 
applicant's  securityholders  in  December 
1991.  On  May  27, 1992,  applicant 
settled  its  claims  with  its  former 
indepjendent  auditor.  One  of  the  terms 
of  the  settlement  was  that  the  former 
indep)endent  auditor  would  assume 
complete  responsibility  for  the 
prosecution  of  applicant's  Federal  and 
state  refund  claims,  applicant  would 
give  its  former  independent  auditor  a 
power  of  httomey,  and  the  former 
independent  auditor  would  guarantee  a 
certain  cash  pajTnent  to  applicant.  In 
the  event  that  the  former  independent 
auditor  was  able  to  recover  a  refund 
above  this  guaranteed  amount  from 
applicant's  Federal  and  state  refund 
claims,  it  would  equally  split  with 
applicant  the  proceeds  above  the 
guaranteed  amount. 
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8.  In  April  1993.  the  former 
independent  auditor  was  able  to  obtain 
for  applicant  a  Federal  refund  in  the 
amount  of  $3.7  million  plus  interest 
accrued  thereon.  The  $3.7  million  plus 
interest  Federal  refund,  however,  was 
not  all  received  in  cash  from  the  IRS.  as 
the  IRS  made  certain  pre-refund 
deductions  relating  to  certain  tax 
deductions  which  had  been  made  by 
npphcanfs  shareholders.  Thus, 
applicant  only  received  approximately 
$1.3  million  in  cash  from  the  IRS.  Under 
the  terms  of  the  May  27, 1992  settlement 
agreement,  applicant  owned  its  former 
independent  auditor  a  total  of 
52,559.868.90.  of  which  applicant  was 
only  able  to  pay  $1,873,587.25. 
Accordingly,  applicant  still  owes  its 
former  independent  auditor 
S686.281.75.  which  applicant  hopes  to 
pay  with  the  proceeds  from  its 
Connecticut  corporate  tax  refund 
claims.  These  claims  were  initially 
rejected  on  or  about  August  25. 1993  by 
the  Connecticut  Department  of  Revenue 
Services  and  applicant,  acting  through  a 
power  of  attorney  previously  granted  to 
its  former  independent  auditor,  intends 
to  appeal  such  rejection  to  the  Appellate 
Division  of  the  Connecticut  Department 
of  Revenue  Services.  Applicant  does  not 
believe  that  it  is  likely  that  it  will 
recover  any  amount  on  its  fifty  percent 
share  of  its  pending  refund  claims  in 
excess  of  the  $686,282  liability  due  to 
its  former  independent  auditor.  Any  net 
amount  recovered  by  applicant  will  be 
applied  first  to  satisfy  the  outstanding 
liability  to  applicant's  former 
independent  auditor,  applicant's  only 
creditor.  Any  balance  remaining  will 
then  be  distributed  to  applicant's 
securityholders. 

9.  On  July  1,  1993.  applicant's  board 
of  directors  and  securityholders 
determined  that  it  wis  advisable  that 
applicant  be  dissolved.  Applicant's 
board  of  directors  unanimously  adopted 
a  resolution  declaring  that  the 
dissolution  of  applicant  was  advisable 
and  directing  that  the  proposed 
dissolution  be  submitted  for 
consideration  to  applicant's 
shareholders  at  their  annual  meeting. 
The  board  of  directors  also  authorized 
and  directed  applicant's  officers  to  take 
any  and  all  steps  necessary  and 
appropriate  to  effectuate  the  dissolution 
of  applicant  in  accordance  with 
applicable  Maryland  law,  including  the 
filing  of  articles  of  dissolution  with  the 
State  of  Maryland  and  the  filing  of  Form 
N-8F  with  the  Securities  and  Exchange 
Commission.  Applicant's 
securityholders  approved  the 
dissolution  of  applicant  by  a  vote  of 
66.177  shares  in  favor  and  none 


4741 


opposed  (representing  approximately 
ninety-three  percent  of  the  outstanding 
stock  voting  in  favor,  with  sixteen 
securityholders  present  and  voting  in 
person  and  nine  securityholders  voting 
by  written  proxy),  in  accordance  with 
the  applicable  provisions  of  Maryland 
law.  and  authorized  applicant's  board  of 
directors  and  officers  to  take  all  steps 
nece.ssary  and  appropriate  to  effectuate 
such  dissolution,  including  the  filing  of 
articles  of  dissolution  with  the  State  of 
Mar>'land  and  the  filing  of  the 
application  on  Form  N-8F  with  the 
Commission. 

10.  Approximately  $6,500  in  cash  has 
been  retained  in  applicant's  bank 
accounts  to  pay  miscellaneous 
liquidation  and  dissolution  expenses, 
including  any  additional  attorney's  fees 
and  accounting  fees  for  the  dissolution 
of  applicant  and  for  the  preservation  of 
applicant's  pending  Connecticut  income 
tax  refund  claims.  Applicant  also  has 
assets  in  the  form  of  prepaid  retainers 
with  its  auditors  and  counsel  for 
services  rendered  and  to  be  rendered  on 
and  after  September  1.  1993. 

11.  As  of  September  10, 1993, 
applicant  had  70.301  shares  outstanding 
of  its  common  stock  and  the  net  asset 
(liability)  value  attributable  to  such 
common  stock  was  a  net  liability  of 
$654,734.46  or  $9.31  per  share,  these 
numbers  do  not  include  applicant's  one- 
half  interest  in  its  Connecticut  income 
tax  refund  claims. 

12.  Applicant's  e.xpenses  incurred  or 
to  be  incurred  in  connection  with  its 
liquidation  include:  (i)  A  $50,00  filing 
fee  payable  to  the  State  of  Maryland 
upon  the  filing  of  applicant's  Articles  of 
Dissolution:  (ii)  accounting  fees 
incurred  and  to  be  incurred  for  the 
preparation  of  applicant's  final  Federal 
and  Connecticut  corporation  income  tax 
returns,  and  amendment(s)  to  prior 
years'  returns,  and  advice  in  connection 
with  the  prosecution  of  applicant's 
pending  Connecticut  income  tax  refund 
claims,  in  the  aggregate  amount  of 
approximately  $15,000:  and  (iii) 
attorneys'  fees  and  disbursements 
incurred  and  to  be  incurred  in 
connection  with  the  prosecution  of 
applicant's  pending  Connecticut  income 
tax  refund  claims,  negotiations  on 
behalf  of  the  applicant  with  the  one 
outstanding  creditor  of  applicant,  the 
preparation  of  Articles  of  Dissolution 
and  the  application  for  deregistration, 
and  advice  related  thereto,  in  the 
approximate  amount  of  $30,000.  These 
expenses  were  paid  out  of  applicant's 
assets  and  thereby  reduced  the  net  asset 
(liability)  value  of  all  outstanding  shares 
of  applicant's  common  stock. 

13.  Applicant  is  not  presently 
engaged,  nor  does  it  propose  to  engage. 


in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

14.  Applicant  intends  to  file  articles 
of  dissolution  to  effectuate  its 
dissolution,  as  required  under  Mar>'land 
law. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secntary. 
[FR  Doc.  94-2195  Filed  1-31-94;  8:45  ami 

BILUNG  CODE  BOIO-OI-M 

[Rel.  No.  IC-20036;  812-8746] 

Kemper  Blue  Chip  Fund,  et  at.; 
Application  for  Exemption 

January  26. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Kemper  Blue  Chip  Fund. 
Kemper  Adjustable  Rate  U.S. 
Government  Fund,  Kemper  Diversified 
Income  Fund.  Kemper  Environmental 
Services  Fund.  Kemper  Global  Incomes- 
Fund.  Kemper  Growth  Fund,  Kemper 
High  Yield  Fund.  Kemper  Income  and 
Capital  Preservation  Fund.  Kemper 
International  Fund.  Kemper  Municipal 
Bond  Fund.  Kemper  Retirement  Fund. 
Kemper  Short-Term  Global  Income 
Fund,  Kemper  Small  Capitalization 
Equity  Fund.  Kemper  State  Tax-Free 
Income  Series,  Kemper  Technology 
Fund.  Kemper  Total  Return  Fund.  ; 

Kemper  U.S.  Government  Securities 
Fund.  Sterling  Funds  (the  "Funds"), 
Kemper  Financial  Services.  Inc. 
("KFS").  the  Funds'  investment  adviser 
and  principal  underwriter,  and  any 
other  open-end  registered  investment 
company,  existing  or  established  in  the 
future,  for  which  KFS  or  any  other 
person  directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  KFS  serves  or  may  serve  as 
investment  adviser  or  principal 
underwriter  with  the  same  traditional 
front-end  load  sales  charge  structure  for 
which  the  imposition  of  the  proposed 
contingent  deferred  sales  charge  would 
be  appropriate.! 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 

'  Certain  Funds  do  not  presently  intend  to  rely  on         "S^* 
the  requested  relief  and  have  not  signed  the 
application,  but  in  the  future  they  may  rely  on  any 
order  granted  pursuant  to  the  application  if  they 
determine  to  impoM  a  CDSC  applicable  to  sales  of 
shares  sold  at  net  asset  value  in  accordance  with  the 
representations  and  conditions  in  the  application. 
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from  the  provisions  of  sections  2(a){32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder. 
SUMMARY  Of  APPLICATION:  AppUcants 
seek  an  order  that  would  amend  a  prior 
order  (the  "Prior  Order")  that  permits 
the  imposition  and.  under  certain 
circumstances,  waiver  of  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  redemptions.^  Applicants  seek 
to  amend  the  Prior  Order  to  (a)  include 
Sterling  Funds  as  a  named  applicant 
and  (b)  expand  the  definition  of  the 
group  of  investment  companies  that 
may  rely  on  the  order. 
FILING  DATE:  The  application  was  fTled 
on  December  29,  1993.  In  a  letter  dated 
January  13.  1994,  applicants'  counsel 
has  stated  that  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  will  be  filed  during  the  notice 
period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by.ljh9  SEC  by  5:30  p.m.  on_ 
February  22,  ¥9»47and-»hot 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  120  South  LaSalle  Street, 
Chicago,  Illinois  60603. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  504-2406  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Prior  Order  permits  one  or 
more  applicants,  excluding  Sterling 
Funds,  and  any  other  open-end 
registered  investment  company 


»  Kemper  Blue  Chip  Fund,  Investment  Company 
Act  Release  Nos.  18801  (June  19.  1992)  (notice)  and 
18849  (July  19, 1992)  (order).  The  order  sought  by 
this  application  will,  if  issued,  supersede  the  Prior 
Order. 


established  in  the  future,  that  may 
become  a  member  of  a  "group  of 
investment  companies,"  as  that  phrase 
is  defined  by  rule  lla-3  under  the  Act, 
that  is  advised  or  distributed  by  KFS,  to 
impose  a  CDSC  in  certain  situations. 
The  present  application,  which  adds 
Sterling  Fund  as  an  applicant,  seeks  to 
amend  the  Prior  Order  by  broadening 
the  class  of  investment  companies  to 
which  the  order  would  apply  to  include 
applicants  and  any  other  open-end 
registered  investment  company  or  series 
thereof,  existing  or  established  in  the 
future,  for  which  KFS  or  any  other 
person  directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  KFS  serves  or  may  ser/e  as 
investment  adviser  or  principal 
underwriter,  notwithstanding  the  failure 
of  one  or  more  of  such  investment 
companies  or  series  to  be  a  member  of 
a  "group  of  investment  companies"  as 
that  phrase  is  defined  by  rule  lla-3  of 
the  Act. 

2.  The  Funds  are  open-end 
management  investment  companies 
organized  as  Massachusetts  business 
trusts  pursuant  to  separate  Declarations 
of  Trust.  KFS  provides  investment 
advisory  and  other  services  to,  and 
es  as  principal  underwriter  for,  the 
ds. 

The  Funds  ciurently  offer  their 
res  for  sale  at  net  asset  value  plus  a 
t-end  sales  charge.  The  Funds  have 
inated  the  front-end  sales  charge  on 
purchases  of  $1,000,000  or  more, 
including  purchases  made  pursuant  to 
various  combined  purchases,  letter  of 
intent,  and  cumulative  discount  features 
described  in  each  Fund's  prospectus 
and,  for  certain  Funds,  (b)  purchases  by 
an  employer-sponsored  employee 
benefit  plan,  provided  that  such  plan 
has  not  less  than  1,000  eligible 
employees  and  is  maintained  on  the 
subaccount  record  keeping  system  made 
available  through  KFS  ("NAV  Purchase 
Privilege"). 

4.  The  Funds  propose  to  impose  a 
CDSC  on  the  proceeds  of  certain 
redemptions  of  shares  purchased 
pursuant  to  the  NAV  Purchase  Privilege. 
Shares  of  the  Funds  are  sold  at  net  asset 
value  under  the  NAV  Purchase  Privilege 
only  if  another  privilege  to  purchase  the 
shares  at  ret  asset  value  is  unavailable. 
The  CDSC  will  be  imposed  only  in 
connection  with  redemption  of  shares 
purchased  under  the  NAV  Purchase 
Privilege  and  only  in  the  event  of  a 
redemption  transaction  within  a 
specified  period,  currently  12  months 
(the  "CDSC  Period"),  following  the 
share  purchase.  The  CDSC  currently  is 
1.0  percent  of  the  amount  of  shares 
redeemed  within  one  year  of  purchase. 
No  CDSC  would  be  imposed  when  the 


Fu^ 


investor  redeems  shares  held  for  longer 
than  the  CDSC  Period  or  redeems 
reinvestment  of  income  and  capital 
gains  dividends  or  appreciation  on 
shares. 

5.  Applicants  currently  intend  to 
waive  the  CDSC  in  the  event  of  one  or 
more  of  the  following  instances:  (a) 
Redemption  of  shares  of  a  shareholder 
(including  a  registered  joint  owner)  who 
has  died;  (b)  redemption  of  shares  of  a 
shareholder  (including  a  registered  joint 
owner)  who,  after  purchase  of  the  shares 
being  redeemed,  becomes  totally 
disabled  as  evidenced  by  a 
determination  by  the  Federal  Social 
Security  Administration;  (c)  limited 
automatic  redem.ptions  as  set  forth  in 
the  prospectus  pursuant  to  a  Fund's 
systematic  withdrawal  plan;  and  (d) 
redemptions  in  connection  with  (i) 
distributions  to  participants  or 
beneficiaries  of  plans  qualified  under 
the  Internal  Revenue  Code  of  1986,  as 
amended  from  time  to  time  ("IRC"), 
section  401(a),  cu.stodial  accounts  under 
IRC  section  403(b)(7).  individual 
retirement  accounts  under  IRC  section 
408(a).  deferred  compensation  plans 
under  IRC  section  457  and  other 
employee  benefit  plans  (collectively, 
"plans"),  (ii)  participant-directed 
changes  in  investment  choices  in 
participant-directed  plans,  and  (iii) 
returns  of  excess  contributions  to  these 
plans. 

6.  KFS  currently  intends  to  credit  a 
shareholder's  account  in  full  (i.e..  pay 
directly  into  the  shareholder's  account) 
for  any  CDSC  paid  in  connection  with 
the  redemption  of  any  shares  followed 
by  a  reinvestment  of  the  redemption 
procee4s  in  any  of  the  Funds  within 
sixty  days  after  such  redemption. 

Applicants'  Condition 

If  the  requested  order  is  granted, 
applicants  expressly  consent  to  the 
following  condition:  applicants  will 
comply  with  the  provisions  of  proposed 
rule  6c-10  under  the  Act,  Investment 
Company  Act  Rel.  No.  16619  (November 
2, 1988),  (including  any  modifications 
that  are  proposed  prior  to  the  adoption 
of  such  rule)  until  such  rule  is  adopted, 
and  after  such  adoption  will  comply 
with  such  rule  in  the  form  in  which  it 
is  in  effect  from  time  to  time. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  94-2196  Filed  1-31-94;  8:45  arr.l 

BILUNG  CODE  801(M>1-M 


[Rel.  No.  IC-20033;  FUe  No.  812-80S6] 

The  Prudential  Insurance  Company  of 
America  et  al. 

January  25, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  '"Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company- 
Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  The  Prudential  Insurance 
Company  of  America  ("Prudential"). 
Pruco  Life  Insurance  Company 
("PrucoLife"),  Pruco  Life  Insurance 
Company  of  New  Jersey  ("Pruco  Life  of 
New  Jersey"),  and  The  Prudential 
Variable  Appreciable  Account.  The 
Proco  Life  Variable  Appreciable 
Account.  The  Pruco  Life  Variable 
Universal  Account.  The  Pruco  Life 
PRUvider  Variable  Appreciable 
Account,  and  The  Pruco  Life  of  New 
Jersey  Variable  Appreciable  Account 
(collectively,  the  "Accounts"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  cf  the  1940 
Act  for  exemptions  from  Section 
27(c)(2)  and  from  Rule  6e-3(T)  under 
the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  them  to 
impose  a  premium  based  charge  under 
certain  flexible  premium  variable  life 
insurance  policies  in  an  amount  that  is 
reasonably  related  to  Prudentials 
increased  federal  income  tax  burden 
resulting  from  the  application  of  Section 
848  of  the  Internal  Revenue  Code  of 
1986.  as  amended. 

FILING  DATES:  The  application  was  filed 
on  September  11, 1992  and  amended  on 
September  10. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22,  1994.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  N\V..  Washington.  DC  20549. 
Applicants:  The  Prudential  Insurance 
Company  of  America.  Prudential  Plaza. 
Newark.  NJ  07102.  Attn:  John  P. 
Gualtieri.  Jr. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Attorney,  or 
Wendell  M.  Faria.  Deputy  Chief,  at  (202) 
272-2060.  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  at  the  Commission's  Public 
Reference  Branch. 

Applicants'  Rqiresentations 

1.  Prudential  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  New  Jersey.  Pruco  Life,  a  direct, 
wholly-owned  subsidiary  of  Prudential, 
is  a  stock  life  insurance  company 
organized  under  the  laws  of  Arizona. 
Pruco  Life  of  New  Jersey,  an  indirect, 
wholly-owned  subsidiary  of  Prudential, 
is  a  stock  life  insurance  company 
organized  under  the  laws  of  New  Jersey. 

2.  The  Prudential  Variable 
Appreciable  Account  is  a  separate 
account  established  by  Prudential.  The 
Pruco  Life  Variable  Appreciable 
Account.  Pmco  Life  PRUvider  Variable 
Appreciable  Account  and  Pruco  Life 
Variable  Universal  Account  are  separate 
accounts  estabUshed  by  Pruco  Life.  The 
Pruco  Life  of  New  Jersey  Variable 
Appreciable  Account  is  a  separate 
account  established  by  Pruco  Life  of 
New  Jersey.  All  of  the  Accounts  meet 
the  1940  Act  definition  of  separate 
account.  The  Accounts  issue  variable 
life  insurance  contracts  to  the  public 
and  may.  in  the  future,  issue  other 
variable  lie  insurance  contracts  that 
rely,  for  exemption  form  certain 
provisions  of  the  Act,  upon  Rule  6e- 
3(T).  The  three  Hfe  insurance  company 
Applicants  may,  in  the  future,  establish 
additional  separate  accounts  which  will 
issue  variable  life  insurance  contracts 
that  rely,  for  exemption  from  certain 
provisions  of  the  Act.  upon  Rule  6e- 
3(T). 

3.  Applicants  request  exemptions 
from  Section  27(c)  of  the  1940  Act  and 
Rule  6e-3(Tl  thereunder  to  permit  them 
to  deduct  from  premium  payments 
received  under  certain  variable  life 
insurance  contracts  an  amount  that  is 
reasonable  in  relation  to  the  increased 
income  taxes  payable  by  Prudential  a^ 
the  result  of  Section  84a  of  the  Internal 
Revenue  Code.  The  insurance  company 
Applicants  also  request  that  other 
similar  separate  accounts  that  may  be 
established  by  them  in  the  future  be 
permitted  to  rely  on  any  order  issued 
with  respect  to  the  subject  application. 

4.  Applicants  assert  that  Section  848 
was  added  to  the  Internal  Revenue  Code 
by  Congress  in  1990  in  order  to  increase 
federal  revenues  by  increa.sing  federal 
income  taxes  paid  by  life  insurance 
companies,  as  explained  in  the  section's 


legislative  history.  Although  the 
committee  reports  suggest  that  the  basis 
for  Section  848  was  that  the  expenses 
incurred  when  a  life  insurance  policy  is 
sold  should  property  be  capitalized 
rather  than  treated  as  expenses 
deductible  from  gross  income  in  the 
year  in  which  incurred,  all  actual 
expenses  incurred  in  connection  with 
such  sales  continue  to  be  deductible  in 
the  year  in  which  incurred.  Rather  than 
capitalizing  actual  policy  acquisition 
"  expenses.  Section  848  reduces  the 
"general"  (aggregate)  deductions  of  a 
life  insurance  company  by  a  specified 
arbitrary  percentage  of  the  net 
premiums  received  during  the  taxable 
year.  This  amount  is  then  capitalized 
and  allowed  as  a  deduction  ratably  over 
a  10-year  period.  In  the  case  of 
individual  life  insurance  contracts, 
whether  fi.xed  or  variable,  the  specified 
percentage  of  net  premiums  is  7.7%. 

5.  Applicants  submit  that  since  the 
corporate  tax  rate  allocable  to 
Prudential's  income  is  34%,  the 
immediate  effect  of  Section  848  is  an 
increase  in  tax  equal  to  2.487%  of  the 
aggregate  amount  of  premiums  received 
on  individual  life  insurance  contracts 
during  the  taxable  year.  However,  this 
increase  will  be  offset  by  decreases  in 
the  Company's  federal  income  tax  in     ' 
each  of  the  subsequent  10  years. 
Although  the  aggregate  amount  of  these 
decreases  is  equal  to  the  tax  increase  in 
the  year  in  whi(  h  the  premiums  are 
received,  the  value  of  the  annual 
decreases  is  less  bet  ause  tliey  take  place 
in  the  future.  Applicants  assert  that  the 
burden  resulting  ^om  Section  848  is 
therefore,  determined  by  reducing  the 
amount  of  the  immediate  increase  in 
federal  income  taxes  by  the  sum  of  the 
present  value  of  the  decreases  in  the  tax 
in  each  of  the  next  10  years.  In  order  to 
determine  that  presfmt  value,  it  is 
necessary  to  use  an  appropri.ite 
discount  rate. 

6.  Applicants  submit  that  10%  is  an 
appropriate  discount  rate  to  be  u.sed  in 
determining  the  net  tax  burden  resulting 
from  Section  848  Applicants  3«:sert  that 
for  a  stock  life  insurance  coirj  a,;  v  the 
appropriate  discount  rate  would  be 
equal  to  the  cost  of  raising  capital, 
which  is  generally  referred  to  as  the 
"cost  of  capital."  Since  Prudential  is  a 
mutual  life  insurance  company,  without 
stockholders,  it  has  not  sought  to  raise 
capital  in  the  public  equity  markets,  or 
by  issuing  long-term  public  debt 
securities.  Applicants  suggest,  therefore, 
an  analogous  concept  to  "cost  of 
capital"  that  should  be  used  for  a 
mutual  Ufe  insurance  company. 
Prudential.  Uke  other  mutual  life 
insurance  companies,  seeks  to  maintain 
a  surplus,  the  primary  objective  of 
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which  is  to  insure  that  its  contractual 
obligations  to  all  policy  and  contract 
owners  will  be  met.  Nevertheless. 
Prudential  and  state  insurance 
departments  regard  it  as  appropriate  for 
part  of  that  surplus  to  be  used  to  create 
new  products,  such  as  new  forms  of 
variable  life  insurance.  For  this  process 
to  continue,  the  development  expenses 
incurred  must  be  recovered  from  the 
persons  who  buy  those  products;  thus 
products  are  priced  so  that  they  are 
expected  to  produce  enough  revenues  to' 
pay  all  anticipated  benefits  and 
expenses  and  a  reasonable  addition  to 
surplus.  In  determining  what  a 
reasonable  addition  to  surplus  should 
be.  Prudential  takes  into  account  a 
number  of  factors  including  market 
interest  rates,  its  anticipated  long-term 
growth  rate,  inflation,  information  about 
the  rates  of  return  obtained  by  other 
mutual  life  insurance  companies,  and 
the  risks  associated  with  a  particular 
product.  The  greater  the  risk  of  a 
particular  product,  the  higher  after-tax 
return  that  Prudential  seeks  to  earn 
upon  the  portion  of  its  surplus  that  it 
has  "invested"  in  the  development  of 
the  product.  Applicants  represent  that 
these  factors  are  appropriate  ones  to 
consider  in  determining  what  may  be 
thought  of  as  its  equivalent  of  cost  of 
capital. 

7.  Prudential  also  seeks  to  maintain  a 
ratio  of  surplus  to  assets  that  will  ensure 
stability  of  the  company  and  the 
maintenance  of  its  competitive  position. 
It  seeks  generally  to  have  its  surplus 
grow  at  least  at  the  same  rate  as  its 
assets.  Taking  all  these  factors  into 
account,  and  with  particular  emphasis 
upon  the  risks  involved  in  the  variable 
life  insurance  contracts  that  it  and  its 
subsidiaries  issue,  Prudential  has 
determined  that  an  appropriate  after-tax 
rate  of  return  on  these  contracts  is  10% 
and,  accordingly,  that  the  appropriate 
discount  rate  to  use  in  determining  the 
net  burden  imposed  by  Section  848  is 
also  10%. 

8.  If  the  decrease  in  tax  in  each  of  the 
10  years  following  the  receipt  of  a 
particular  premium  is  discounted  at 
10%,  the  immediate  increase  in  faxes  of 
2.487%  would  be  reduced  by  the 
present  value  of  the  subsequent 
decreases  in  taxes,  which  aggregate 
1.588%  of  the  premium.  The  remainder, 
or  0.929%  of  the  premiums  received,  is 
the  before-tax  burden  imposed  by 
Section  848.  This  is  the  equivalent  of  an 
after-tax  increase  of  1.4%. 

Applicants  represent  that  Prudential 
is  willing  to  absorb  a  portion  of  this 
burden  and  has  determined  to  make  a 
charge  of  1.25%  of  the  premiums 
received  in  each  year.  Since  this  charge 
is  made  only  to  recover  the  tax  burden 


resulting  from  Section  848,  Applicants 
assert  that  the  charge  is  equivalent  to  a 
premium  tax.  Prudential  represents  that 
the  1.25%  deduction  from  premiums  is 
reasonably  related  to  its  increased  tax 
burden  under  Section  848  of  the  Code, 
taking  into  account  the  benefit  to 
Prudential  of  the  amorti/uition  permitted 
by  Section  848,  and  the  use  of  a  10% 
discount  rate  in  computing  the  future 
deductions  resulting  from  such 
amortization. 

9.  Prudential  believes  that  a  charge  of 
1.25%  of  premium  payments  would 
reimburse  it  for  most  of  the  impact  of 
Section  848  (as  currently  written)  on  its 
federal  tax  liabilities.  Prudential 
submits,  however,  that  it  would  have  to 
increase  this  charge  if  future  changes  in, 
or  interpretations,  of.  Section  848  or  any 
successor  provision  result  in  a  further 
increased  tax  burden  due  to  the  receipt 
of  premiums.  Such  an  increase  could 
result  from  a  change  in  the  corporate  tax 
rate,  a  change  in  the  7.7%  of  premiums 
set  forth  in  Set  tion  848,  or  a  change  in 
the  amortization  period  required  by  that 
section.  Such  an  increase  could  also 
result  if  it  became  necessary  or 
appropriate  to  increase  the  discount 
rate.  Changes  in  any  of  these  factors 
could  also  make  a  decrease  in  the  charge 
appropriate.  Prudential  will  reserve  the 
right  to  mcrease  or  decrease  the  1.25% 
charge  in  response  to  future  changes  in, 
or  interpretations  of.  Section  848  or  in 
any  successor  provision,  or  changes  in 
the  cost  of  capital  generally,  that  result 
in  an  increase  or  decrease  in  its  tax 
burden. 

Applicants'  Legal  Analysis 

1.  Section  27(c)(2)  of  the  1940  Act 
prohibits  a  registered  investment 
company  or  a  depositor  or  under\\Titer 
for  such  company  from  making  any 
deduction  from  purf:hase  payments 
made  under  periodic  payment  plan 
certificates  other  than  a  deduction  for 
sales  load.  Section  2(a)(35)  of  the  1940 
Act  defines  "sales  load"  as  the 
difference  between  the  price  of  a 
security  to  the  public  and  that  portion 
of  the  proceeds  from  its  s^Ie  which  is 
received  and  invested  or  held  for 
investment  by  the  issuer  (or  in  the  case 
of  a  unit  investment  trust,  by  the 
depositor  or  trustee),  less  any  portion  of 
such  difference  deducted  for  trustee's  or 
custodian's  fees,  insurance  premiums, 
issue  taxes,  or  administrative  expenses 
or  fees  which  are  not  properly 
chargeable  to  sales  or  promotional 
activities.  Applicants  contend  that  their 
proposed  tax  burden  charge  is  not 
properly  chargeable  to  sales  or 
promotional  activities,  and  therefore 
does  not  constitute  sales  load  under 
Section  2(a)(35). 


2.  Sub-paragraph  {b)(13)(iii)(E)  of  Rule 
6e-3(T)  provides  an  exemption  from 
Section  27(c)(2)  to  permit  an  insurer  to 
make  a  deduction  other  than  for  sales 
load,  including  charges  to  cover 
premium  or  other  taxes  imposed  by  any 
slate  or  other  governmental  entity. 
Applicants  request  an  exemption  from 
Section  27(c)(2)  only  to  preclude  the 
possibility  that  a  charge  related  to  the 
increased  burden  resulting  from  Section 
848  is  not  covered  by  the  exemption  for 
premium  taxes  provided  by  Rule  6e- 
3(T)(b)(13)(iii)(E). 

3.  Paragraphs  (b)(1)  and  (c)(4)  of  Rule 
6e-3(T)  together  provide  an  exemption 
from  the  Section  2(a)(35)  definition  of 
sales  load  by  substituting  a  new 
definition  for  use  throughout  the  Rule. 
The  alternative  definition,  found  in 
paragraph  (c)(4)  of  Rule  Ge-3(T).  defines 
sales  load  during  a  contract  period  as 
the  excess  of  any  payments  made  during 
that  period  over  the  sum  of  certain 
specified  charges.  Under  paragraph 
(c)(4)(v).  one  of  such  charges  is  a 
deduction  for,  and  approximately  equal 
to,  state  premium  taxes.  The  Section  848 
charge  relates  to  federal  taxes,  rather 
than  state  premium  taxes,  and  therefore 
is  not  a  deduction  expressly  permitted 
by  Section  (c)(4)(v)  of  Rule  6e-3(T). 
Applicants  seek  an  exemption  from 
Section  (c)(4)(v)  so  that  they  may  deduct 
the  Section  848  charge  in  the  manner 
that  Rule  6e-3(T){c)(4)(v)  currently 
permits  state  premium  taxes  to  be 
deducted. 

4.  Because  the  proposed  tax  burden 
charge  does  not  fall  squarely  into  any  of 
the  non-sales  load  charges  or 
adjustments  set  out  in  paragraph  (c)(4) 
of  Rule  6e-3(T),  it  might  be  considered 
as  part  of  the  sales  load  charged  on  the 
variable  life  insurfince  contracts. 
Applicants  maintain,  however,  that 
there  is  no  public  policy  reason  why  a 
tax  burden  charge  designed  to  cover  the 
expense  of  federal  taxes  should  be 
treated  as  sales  load  or  otherwise  subject 
to  the  sales  load  limits  of  Rule  6e-3(T). 
Applicants  also  assert  that  nothing  in 
the  administrative  history  of  the  Rule 
(or,  for  that  matter,  in  the  administrative 
history  of  Rule  6e-2,  its  predecessor 
rule)  suggests  that  the  Commission 
intended  to  treat  tax  charges  as  sales 
load  and  that  if  Section  848  had  been 
enacted  prior  to  the  adoption  of  Rule 
6e-3(T).  a  charge  of  the  kind  described 
above  would  surely  have  been  included 
among  the  charges  described  in 
paragraph  (c)(4)  of  Rule  6e-3(T). 

5.  Section  6(c)  of  the  1940  Act,  in 
relevant  part,  authorizes  the 
Commission,  by  order  upon  application, 
to  exempt  any  person,  security  or 
transaction  or  any  class  or  classes  of 
persons,  securities  or  transactions  from 
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any  provision  or  provision  of  the  1940 
Act  or  any  rule  or  regulation  thereunder, 
if  and  to  the  extent  that  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Applicants 
request  an  order  pursuant  to  Section 
6(c)  of  the  1940  Act.  exempting  them 
and  any  future  separate  accounts  that 
may  be  established  by  any  of  the  three 
insurance  company  Applicants  from  the 
provisions  of  Section  27(c)(2)  of  the 
1940  Act  and  paragraph  (c)(4)(v)  of  Rule 
6e-3(T)  under  the  1940  Act.  to  the 
extent  necessary  to  permit  them  to 
deduct  from  premium  payments  made 
under  flexible  premium  variable  life 
insurance  contracts,  a  charge  in  an 
amount  that  is  reasonable  in  relation  to 
Prudential's  increased  federal  tax 
burden  related  to  the  receipt  of  such 
premium  payments. 

6.  Applicants  state  that  the  exemption 
requested  is  necessary  in  order  for  them 
and  any  future  separate  accounts  to  rely 
on  sub-paragraph  (b)(13)(i)  of  Rule  Re- 
3(T).  which  provides  critical 
exemptions  from  the  sales  load 
limitations  of  Sections  27(a)(1)  and 
27(h)(1)  of  the  1940  Act.  Applicants  are 
exempted  from  those  sales  load 
linutations  only  if  they  adhere  to  the 
alternate  sales  load  limitations  set  out  in 
paragraph  (b)(13)(i).  and  Applicants 
state  that  it  is  unfair  and  inappropriate 
to  include  the  proposed  tax  burden 
charge  as  a  part  of  the  sales  load  when 
applying  the  provisions  of  Rule  6e- 
3(T)(b)(13)(i).  Applioints  state  that  the 
public  policy  that  underlies  sub- 
paragraph (b)(13)(i).  like  that  which 
underlies  Sections  27(a)(1)  and  27(h)(1). 
is  to  prevent  excessive  sales  loads  from 
being  charged  in  connection  with  the 
sale  of  periodic  payment  plan 
certificates.  The  treatment  of  a  tax 
burden  charge  attributable  to  the  receipt 
of  premium  payments  as  sales  load 
would  not  in  any  way  further  this 
legislative  purpose,  because  such  a 
deduction  has  no  relation  to  the 
payment  of  sales  commissions  or  other 
distribution  expenses. 

Applicant's  Conditions 

Applications  agree  to  comply  with  the 
following  as  conditions  to  the 
exeniptioos  requested  herein: 

1.  f^rudential  will  monitor  the 
reasonableness  of  the  1.25%  charge. 

2.  The  registration  statement  for  any 
variable  life  insurance  contract  under 
which  the  1.25%  charge  is  deducted 
will  include  (a)  disclosure  of  the 
charges,  (b)  disclosure  explaining  the 
purposes  of  the  charge,  and  (c)  a 
statement  that  the  charge  is  reasonable 


in  relation  to  Prudential's  increased  tax 
burden  as  a  result  of  Section  848  of  the 
Code. 

3.  Prudential  will  also  include  as  an 
exhibit  to  the  registration  statement  for 
any  variable  life  insurance  contract 
under  which  the  1.25%  charge  is 
deducted  an  actuarial  opinion  as  to  (a) 
the  reasonableness  of  the  charge  in 
relation  to  Prudential's  increased  tax 
burden  as  a  result  of  Section  848  of  the 
Code,  (b)  the  reasonableness  of  the  after 
tax  rate  of  return  used  in  calculating  the 
charge,  and  (c)  the  appropriateness  of 
the  factors  taken  into  account  by 
Prudential  in  determining  the  after  tax 
rate  of  return. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
27(c)(2)  of  the  1940  Act  and  paragraph 
(c)(4)(v)  of  Rule  6e-3(T)  under  the  1940 
Act  to  permit  them  to  deduct  1.25%  of 
premium  payments  meet  the  standards 
in  Section  6(c)  of  the  1940  Act.  In  this 
regard.  Applicants  assert  that  granting 
the  relief  requested  in  this  application 
would  be  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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SMALL  BUSINESS  ADMINISTRATION 

Amendment  of  Privacy  Act;  System  of 
Records 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  amendment  to 
agency's  system  of  records  pursuant  to 
the  provisions  of  the  Privacy  Act  and  to 
open  comment  period. 

SUMMARY:  This  notice  amends  the  Small 
Business  Administration's  (SBA) 
System  of  Record  050,  EEO  Complaint 
Cases,  to  add  a  section  explaining  the 
exemptions  to  the  Privacy  Act  which  are 
applicable  to  that  system  of  record. 
Further,  this  notice  provides  for  review 
and  comment  on  the  addition  of  the 
Civil  Rights  Compliance  Files  to  the 
Agency's  Privacy  Act  System  of 
Records.  Finally,  this  notice  adds  the 
addresses  of  the  Civil  Rights  Central 
Office  Duty  Stations  to  Appendix  A. 
These  additions  are  in  compliance  with 


the  Federal  Information  Resources 
Management  Review  Program. 
DATES:  Written  comments  on  these 
additions  to  the  System  of  Records  must 
be  received  on  or  before  March  3,  1994. 
This  notice  shall  be  effective  as 
proposed  without  further  publication  at 
the  end  of  the  comment  period,  unless 
comments  are  received  which  would 
require  a  contrary-  determination. 
ADDRESSES:  Written  comments  on  the 
System  of  Records  should  be  directed  to 
Beverly  K.  Linden,  Chief.  Freedom  of 
Information/Privacy  Acts  Office.  U.S. 
Small  Business  Administration,  409 
Third  Street,  SW..  Washington,  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  K.  Linden,  Chief,  Freedom  of 
Information/Privacy  Acts  Office,  (202) 
653-6460. 

SUPPLEMENTARY  INFORMATION:  This 
publication  is  in  accordance  with  the 
Privacy  Act  stipulation  that  agencies 
publish  their  systems  in  the  Federal 
Register  when  there  is  a  revision, 
change  or  addition. 

For  the  rea.sons  set  forth  above,  the 
Small  Business  Administration  (SBA)  is 
amending  its  Sy.stem  of  Records  as 
follows; 

SBA  050    (Amended} 

1.  The  following  information  is  to  be 
added  to  the  end  of  System  of  Record 
O.SO,  EEO  Complaint  Cases; 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

(1)  Pursuant  to  5  U.S.C,  552a(j)(2),  this 
system  of  records  is  exempt  from  the 
application  of  all  provisions  of  section 
532a  except  sections  (b),  (c)  (1)  and  (2). 
(e)(4)  (A)  through  (F),  (e)  (6).  (7).  (9). 
(10),  (11).  and  (i)  to  the  extent  that  it 
consists  of  (A)  information  compiled  for 
the  purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  confinement, 
release,  and  parole  and  probation  status; 
(B)  information  compiled  for  the 
purpose  of  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or  (C)  reports 
identifiable  to  an  individual  compiled  at 
any  stage  of  the  process  of  enforcement 
of  the  criminal  laws  from  arrest  or 
indictment  through  relea.se  from 
supervision.  This  system  is  exempted  in 
order  to  maintain  the  efficacy  and 
integrity  of  the  Office  of  Inspector 
General's  criminal  law  enforcement 
function. 

(2)  Pursuant  to  5  U.S.C.  552a  (k)(2) 
and  (k)(5),  except  as  otherwise  provided 
therein,  all  investigatory  material 
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compiled  for  law  enforcement  purposes 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment. 
Federal  contracts,  or  access  to  classified 
information  contained  in  this  system  of 
records  Is  exempt  from  sections  3(c)(3). 
(d).  (e)(1).  (e)(4)  (G)  through  (I)  and  (f) 
of  the  Privacy  Act.  5  U.S.C  552a(c)(3). 
(d),  (e)(1).  (e)(4)  (G)  through  0)  and  (0- 
This  exemption  is  necessary  in  order  to 
protect  the  confidentiality  of  sources  of 
information  and  to  maintain  access  to 
sources  necessary  in  making 
determinations  of  suitability  for 
employment, 

2.  The  following  information  is  to  be 
added  to  the  end  of  the  System  of 
Records: 

SBA  163 

SYSTEM  name: 

Gvil  Rights  Compliance  Files — SBA 
165. 

SYSTQyi  location: 

Central  Office  and  Civil  Rights 
Compliance  C-sntral  Office  Duty 
Stations.  See  Appendix  A  for  addresses. 

CATEGO«:ES  Of  fNOIVIDUAtS  COVEHED  BV  TM£ 
SYSTEM: 

Recipients,  conduits  and 
subrecipients  of  SBA's  financial 
assistance.  Members  of  the  public  who 
have  filed  allegations  of  discrimination 
against  recipient  businesses,  conduits, 
8(a)  contractors  or  Agency  offices/ 
personnel. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  includes  on- 
site  reviews,  correspondence, 
supporting  documents,  interview 
statements,  program  files,  information 
developed  in  investigating  an  allegation 
of  discrimination  and  other  information 
related  to  the  processing  of  a  complaint 
of  discrimination. 

Mmtofwrr  Fon  mamtenance  of  the  system: 

5  U.S.C.  301;  44  U.S.C  3101;  Gvil 
Rights  Compliance  SOP  90  30  2;  and  13 
CFR  parts  112,  113.  and  117. 

RO<mNE  USES  OF  RECOAOS  MAMTAMED  M  THE 
SYSTEM,  MCUNXNO  CATEOOMES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

For  internal  use  only.  Disclosure  may 
be  made  to  a  Congressional  office  from 
the  record  of  an  individual  in  response 
to  an  inquiry  from  the  Congressional 
office  made  at  the  request  of  that 
individual. 

Disclosure  may  be  made  to  the 
Department  of  Justice  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 


(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

Disclosure  may  be  made  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Agency  is  authorized  to  appear,  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  Agency  is  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
Agencj'  has  agreed  to  represent  the 
employee;  or 

(c)  The  Unjlfld  States,  where  the 
Agency  determined  that  litigation  is 
likely  to  affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  Agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  Agency  determines  that 
disclosure  of  the  records  to  a  court  or 
other  adjudicative  body  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRCVMO,  ACCESSMQ,  RETAMS4Q  AND 
OISPOSINQ  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in 
either  computer  data  logs,  file  folders,  or 
binders  which  are  located  in  file 
cabinets  or  on  the  desk  of  the 
responsible  employee. 

RETWEVABIUrY: 

Records  are  indexed  by  the 
Complainant's  name,  address,  city, 
state,  zip  code  and  four  digit  fiscal  year/ 
order  in  which  received  during  that 
fiscal  year  (four  digit  number  is  keyed 
to  Complaint  Log  for  that  fiscal  year). 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure. 


RCTEXnOM  AMD  DSPOSAU 

There  is  no  official  Agency  policy  on 
retention  of  these  records.  Most  records 
are  maintained  indefinitely. 

SYSTEM  MANAQEIt(S)  AMD  ADDRESS: 

Privacy  Act  Officer,  Chief,  Deputy 
Chief  and  Area  Civil  Rights  Directors. 
See  Appendix  A  for  addresses. 

NOTVICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  9  record 
pertaining  to  them  by  addressing  a 
request  in  person  or  in  writing  to: 

Privacy  Act  Officer  for  Central  Office 
Records.  (Regardless  of  actual  location, 
all  records  are  considered  to  be  Central 
Office  records.) 

RECORO  ACCESS  PROCEDURES: 

in  response  to  a  request  by  an 
individual  to  determine  whether  the 
system  contains  a  record  pertaining  to 
them,  the  Privacy  Act  Officer  will  set 
forth  the  procedures  for  gaining  access 
to  these  records.  If  there  is  no  record  of 
the  individual,  they  will  be  so  advised. 

CONTESTINQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
official  listed  in  the  paragraph  above, 
stating  the  reasons  for  contesting  it  and 
the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Recipient  Business  reviewed  by  Qvil 
Rights  personnel  and  (Complainants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVBIONS 
Of  THE  ACT: 

(1)  Pursuant  to  5  U.S.C  552a(j)(2),  this 
system  of  records  is  exempt  from  the 
application  of  all  provisions  of  section 
552a  except  sections  (b),  (c)(1)  and  (2), 
(e)(4)(A)  through  (F),  (e)(6).  (7),  (9).  (10), 
(11).  and  (i)  to  the  extent  that  It  consists 
of  (A)  information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  o^enders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  confinement, 
release,  and  parole  and  probation  status: 
(B)  information  compiled  for  the 
purpose  of  criminal  investigation, 
including  reports  of  Informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or  (C)  reports 
identifiable  to  an  individual  compiled  at 
any  stage  of  the  process  of  enforcement 
of  the  criminal  laws  from  arrest  or 
indictment  through  release  from 
supervision.  This  system  is  exempted  in 
order  to  maintain  the  efficacy  ana 
integrity  of  the  Office  of  Inspector 
General's  criminal  law  enforcement 
function. 
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(2)  Pursuant  to  5  U.S.C.  552a(k)(2)  and 
(k)(5),  except  as  othenvise  provided 
therein,  all  investigatory  material 
compiled  for  law  enforcement  purposes 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  emplo>Tnent, 
Federal  contracts,  or  access  to  classified 
information  contained  in  this  system  of 
records  is  exempt  from  sections  3(c)(3). 
(d).  (e)(1),  (e)(4)(G)  through  (I)  and  (f)  of 
the  Privacy-  Act.  5  U.S.C.  552a(c)(3).  (d), 
(e)(1),  (e)(4)(G)  through  (I)  and  (f).  This 
e.temption  is  necessary  in  order  to 
protect  the  confidentiality  of  sources  of 
information  and  to  maintain  access  to 
sources  necessary*  in  making 
determinations  of  suitability  for 
employment 

Appendix  A    [Amended] 

3.  Add  the  foliouing  to  the  end  of 
Appendix  A: 

SBA  ChnI  Rights  Cvmpliance  Ci-ntra] 
Office  Duty  Stations 

K.'gion  2  Central  Office  Diit>'  Station.  ^6 

Ftfiteral  Plaza.  Room  1437A,  Now  York. 

New  York  10278 
Ki'gions  1  and  J  Central  OfficeDutv  Station. 

475  All^n.idle  Raud.  Suito  201.  Kiiij;  of 

Prussia,  Purn-sylvdnia  1940H 
Kiipion  4  Ontrdl  Otficc  Duty  Statiiin.  On.- 

Hditin:or«  Pi.fcc.  NE,  Suitn  100.  Atlanta, 

Gco.'^ia  30308 
l<c*gioii>  5  ar.'J  7  f^ntiTjl  Office  Du'v  Station. 

300  South  Rivtrsidc  Plaza.  Suite' 1975S. 

Chicago.  Illinois  60606-661 1 
Regions  6  and  8  QtIthI  Office  Dutv  Station. 

1 114  Commerce  Stmt'f .  Room  822.  Dallas. 

Texas  75242 
Regions  9  and  10  Centrel  Office  Duty  .Station. 

211  Main  Street.  4th  Floor,  San  Francisco, 

California  94105 

Dated  December  6,  1993. 
'ErskJne  B.  Bowies, 
Adirini<trator. 

|FR  Doc.  94-2237  Filed  1-31-94;  8:45  am] 
BiUJNa  CODE  802S-01-M 


Legacy  Fund  Limited  Partnership 
[License  No.  03fO:M)1 93] 

Approval  of  a  Change  of  Ownership  in 
a  Small  Business  Investment  Company 

On  August  12,  1993  a  notice  was 
published  in  the  Federal  Register  (Vol. 
58.  No.  154  FR  p.  42998)  stating  that  an 
application  for  a  change  of  ownership 
has  been  filed  by  Legacy  Fund  Limited 
Partnership  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.601  of  the  Regulations  governing 
Small  Business  Investment  Companies 
(13  CFR  107.601  (1993)). 

Interested  parties  were  given  until 
close  of  business  Monday,  September 
13,  1993  to  submit  their  comments  to 
SBA.  No  comments  were  received. 


Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
approved  the  change  of  ownership  on 
December  30,  1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  lanuary  19, 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
jFR  Doc.  94-2236  Filed  1-31-94;  8:45  am] 
BIILIW:  CODE  e02S-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Public  Notice  1936] 

Availability  of  Groundrules  for  U.S. 
Initiative  on  Joint  Implementation 

ACTION:  extension  of  comment  period. 


SUMMARY:  The  Department  of  State 
notice  published  in  58  FR  0R057. 
[December  17.  1993  (Deportment  of  State 
Public  Notice  1918).  set  forth  the 
Groundrules  for  the  U.S.  Initiative  on 
Joint  Implementation  as  directed  by  the 
President  in  the  U.S.  Climate  Change 
Action  Plan.  These  groundrules  set  forth 
criteria  for  the  operation  of  a  pilot 
program,  specifically  designed  to 
establish  an  empirical  basis  for 
considering  domestic  and  international 
approaches  to  joint  implementation. 
The  notice  pubii.shed  here  amends  the 
previous  notice,  published  in  58  FR 
R6057,  to  extend  the  comment  period  to 
February  25,  1994. 

PU3UC  COMMENT:  Written  comments  on 
the  groundrules  for  the  U.S.  Initiative  on 
Joint  Implementation  are  invited. 
Comments  should  be  submitted  to  the 
Department  of  State  no  later  than 
February  25, 1994.  Comments  or 
questions  should  be  directed  to:  Mr. 
Daniel  A.  Reifsnyder.  Director.  Office  of 
Global  Change,  room  4329-A, 
Department  of  State.  2201  C  Street  NW., 
Washington.  DC  20520-7818,  telephone: 
(202)  647-4069. 

Dated:  January  13, 1994. 

Raiie  Pomerance, 

Deputy  Assistant  Secretary  for  Environment 
and  Development.  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 
Affairs. 

[FR  Doc.  94-2244  Filed  1-31-94;  8:45  ami 
BILUNG  COOC  4n»-0>-M 


[Public  Notice  19401 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Meeting 

The  Advisory-  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  February  17  and  18,  1994  at 
9  a.m.  in  the  Department  of  State. 

The  Committee  will  meet  in  open 
session  from  9  a.m.  on  the  morning  of 
Thursday.  Februar)-  17, 1994.  until  noon 
of  that  day,  in  room  1207.  Main  State. 
The  remainder  of  the  Committee's 
sessions,  until  the  end  of  this  session  an 
Friday,  Februar>- 18,  at  4  p.m..  including 
several  subcommittee  meetings  on 
February  16,  will  be  closed  to  the  public 
in  accoidance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  It  has  been  determined  that 
discussions  during  the.se  portions  of  the 
meeting  will  involve  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b  (cKl).  and  that  the 
public  interest  requires  that  such 
activities  will  be  withheld  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany. 
Executive  Secretary .  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State. 
Office  of  the  Historian,  Washington.  DC 
20'tZO.  telephone  (202)  663-1123. 

Dated:  January  21,  1994. 
William  Z.  Slany. 
Executiw  Secretary. 
[FR  Doc.  94-2226  FiLni  l-31-94:-8:45  am] 

BILLING  COCaC  471»-11-M 


[Pubtic  Notice  1938] 

Overseas  Security  Advisory  Council; 
Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Dop.trtment— 
Overseas  Security  Advisory-  Council  on 
Tuesday  and  Wednesday.  February'  8-9. 
1994.  at  8:30  a.m.  at  the  Ritz-Carlton 
Buckhead  in  Atlanta,  Georgia.  Pursuant 
to  section  10  (d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b  (c)  (1) 
and  (4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procediu-al  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector  locations 
overseas. 

For  more  information  contact  Patricia 
Richards,  Overseas  Security  Advisory 
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Council,  Department  of  State. 
Washington.  DC  20522-1003,  phone: 
202-663-0533. 

Dated:  January  14. 1994. 
Mark  MuKcy. 

Director  of  the  Diplomatic  Security  Service. 
[FR  Doc.  94-2245  Filed  1-31-94;  8:45  ami 

BU.UNO  COOC  4710-34-M 

[PutXIc  Notice  1937] 

Delegation  of  Authority  ^k>.  210 

1.  General  Delegation 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State,  including  the 
authority  of  section  4  of  the  Act  of  May 
26,  1949  (22  U.S.C  2658).  I  hereby 
delegate  all  authorities  vested  in  the 
Secretary  of  State  by  section 
212(a)(3)(C)(i)  and  section  241(n)(4)(C)(i) 
of  the  Immigration  and  Nationality  Act 
of  1952  (8  U.S.C.  1182(a)(3)(C)(i)  and 
1251(a)(4)(C)(i)).  as  amended  by  sections 
601(a)  and  602(a)  of  the  Immigration  Act 
of  1990,  Pub.L.  101-649  (Nov.  29,  1990). 
to  the  Under  Secretary  of  State  for 
Political  Affairs. 

2.  Technical  Provisions 

(a)  The  authorities  delegated  herein 
may  not  be  redelegated. 

(b)  Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  and  the 
Deputy  Secretary  of  State  may  exercise 
any  function  delegated  by  this 
delegation. 

(c)  Notwithstanding  Delegation  of 
Authority  No.  74  (November  27, 1953), 
as  amended,  the  authorities  delegated 
herein  shall  be  exorcised  only  by  the 
Secretary  of  State,  the  Deputy  Secretary 
of  State,  or  the  Under  Secretary  of  State 
for  Political  Affairs. 

(d)  Any  act,  regulation,  delegation,  or 
procedure  affected  by  this  delegation 
shall  be  de«med  to  be  such  act. 
regulations,  delegation,  or  procedure  as 
amended  from  time  to  time. 

Dated:  January  5,  1994. 
WuTon  Christopber. 

Secretary  of  State. 

(FR  Doc  94-2227  Filed  1-31-94;  8  45  am) 

BIUJNC  COOr  4710-1(M* 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
21. 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414  Answers  may  be  filed  within 
21  days  of  date  of  filing. 


Docket  Number  49378 
Date  filed:  January  21.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subfect: 

TC31  Reso/P  1014  dated  November 
23. 1993 

South  Pacific  Resos  r-1  to  r-24 
Proposed  Effective  Date:  March  1, 1994 
Docket  Number:  49379 
Date  filed:  January  21,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC  Reso/P  1509  dated  November  9. 
1993 

Within  Africa  Resolutions  i^l  to  r-25 
Proposed  Effective  Date:  April  1, 1994 
Docket  Number:  49380 
Date  filed:  January  21,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC2  Telex  Mail  Vote  666 

Youth  Fares  Within  Middle  East  (Reso 
092h) 

Proposed  Effective  Date:  February  15, 
1994 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc  94-2212  Filed  1-31-94;  8:45  am) 

BIUMOCOOC  4»1ft-«2-P 


Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
14,1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49357 
Date  filed:  January  11,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  Telex  Mail  Vote  663 
Amend  Rounding  Units  for  Russian 
Federation  r-1 — 024d  r-2 — 033d 
Proposed  Effective  Date:  January  15. 
1994 

Docket  Number:  49358 
Date  filed:  January  11,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC31  Reso/P  1018  dated  January  4, 

1994 
North  &  Central  Pacific  Excess 

Baggage  Charges 
Resos  3 lip  (r-1)  &  311w(r-2) 
Proposed  Effective  Date:  May  1, 1994 
Docket  Number:  49368 
Date  filed:  January  13,  1994 


Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC2  Reso/P  1519  dated  November  23, 

1993 
TC2  Fares  1301  dated  December  23. 

1993 
Europe-Central  Africa  Resos  r-1  to  r- 

21 
TC2  Reso/P  1520  dated  November  23. 

1993 
TC2  Fares  1304  dated  December  23, 

1993 
Europe-Indian  Ocean  Islands  r-22  to  r- 

44 
TC2  Reso/P  1521  dated  November  23. 

1993 
TC2  Fares  1302  dated  December  23, 

1993 
Europe-Libya  Resos  r-45  to  r-52 
TC2  Reso/P  1522  dated  November  23, 

1993 
TC2  Fares  130'^  dated  December  23. 

1993 
CORRECTION— 
TC2  FARES  1306  Dated  January  7, 

1993 
Europe-Eastern  Africa  r-53  to  r-77 
TC2  Reso/P  1523  dated  November  23. 

1993 
TC2  Fares  1300  dated  December  23. 

1993 
Europe-Southern  Africa  r-78  to  r95 
TC2  Reso/P  1524  dated  November  23. 

1993 
TC2  Fares  1305  dated  December  23. 

1993 
Europe- Western  Africa  r-96  to  r-1 10 
TC2  Reso/P  1525  dated  November  23. 

1993 
Europe- Africa  Areawide  r-lllto^ll7 
Minutes— TC2  Meet/P  0333  dated 

January  11. 1994 
Proposed  Effective  Date:  April  1. 1994 
Docket  Number:  49369 
Date  filed:  January  13,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  Telex  Mail  Vote  664 
Special  Charges  Reso  211 — Lebanon 
(except  US/UST) 
Proposed  Effective  Date:  February  1, 
1994 

Docket  Number:  49370 
Date  filed.  January  13,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subjtx:t: 

TC12  Reso/P  1548  dated  December 

17.  1994 
N.Atlantic-Mideast  (except  Israel)  r-1 

or-16 

Proposed  Effective  Date:  April  1. 1994 
PhyUii  T.  Kayior. 

(Jhief,  Documentary  Services  Division. 
|FR  Doc  94-2106  Fik?d  1-31-94;  8:45  ami 

BtLUMO  COOC  4t>0-42-P 
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Applications  for  Certmcates  of  Pul}Uc 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
January  14, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Confonning  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
be.'ow  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  writhout  further 
proceedings. 
Docket  Number  49355 
Date  filed:  January  10,  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  7, 1994 
Description:  Application  of  Continental 
Airlines.  Inc.,  pursuant  to  section  401 
of  the  act  and  subpart  Q  of  the 
Regulations,  for  renewal  of  its  Route 
561  certificate  authority  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Newark,  New  Jersey,  and  Cancun, 
Mexico  and  between  San  Diego, 
California,  and  Mexico  City/Toluca, 
Mexico  and  to  inte^ate  its  Route  561 
authority  with  Continental  authority 
at  other  points. 
Docket  Number  49359 
Date  filed:  January  11, 1994 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  8,  1994 
Description:  Application  of  Virgin 
Atlantic  Airways  Limited  pursuant  to 
section  402  of  the  Act  and  subpart  Q 
of  the  Regulations,  requests  an 
amendment  of  its  foreign  air  carrier 
permit  to  perform  regular  scheduled 
combination  air  transportation  of 
passengers,  cai:go  and  mail  between 
London  (HeathrowJ  and  San 
Francisco,  California. 
Docket  Number  49364 
Date  filed:  January  12, 1994 
Due  Date  for  Answers.  Confonning 
Applications,  or  Motion  to  Modify 
Scope:  February  9, 1994 
Description:  Application  of  American 
Airlines,  Inc.  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
segment  1  of  its  certificate  for  Route 
560,  authorizing  scheduled  foreign  air 
transportation  of  persoos.  pn^perty. 


and  mail  between  the  terminal  point 
Raleigh/Durham,  North  Carolina,  and 
the  terminal  point  Cancun.  Mexico. 
Docket  Number:  49366 
Date  filed:  January  12. 1994 
Due  Date  for  Artswers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  9,  1994 
Description:  Application  of  Northwest 
Airiines,  Inc.,  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations  applies  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  564.  which 
authorizes  Northwest  to  engage  in 
foreign  air  transportation  of  persons, 
property  and  mail  between  (1) 
Memphis,  Tennessee  and  Cancun, 
Mexico,  and  (2)  Tampa,  Florida  and 
Cancun.  Mexico. 

Docket  Number  49371 

Date  filed:  January  12,  1994 

Due  Date  for  Ajnswers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  11, 1994. 

Description:  Application  of  Tower  Air, 
Inc.,  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  Regulations, 
applies  for  issuance  of  a  certificate  of 
public  convenience  and  necessity  or 
amendment  of  its  current  certificate, 
to  conduct  foreign  transportation  to 
operate  scheduled  passenger,  property 
and  mail  air  service  between  Miami, 
Florida  and  Montego  Bay,  Jamaica. 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Servian  Division. 

|FR  Doc.  94-2105  Filed  1-31-94;  8:45  am| 
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Coast  Guard 
[CGO  94-001] 

Chemical  Transportation  Advisory 
Committee  Subcommittee  on  Marine 
Occupational  Safety  and  Health; 
Meeting 

AGEMCV:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Subcommittee  on  Marine 
Occupational  Safety  and  Health  of  the 
Chemical  Transportation  Advisory 
Committee  will  meet  to  determine  the 
need  to  lower  the  threshold  for 
regulating  the  human  exposure  to 
Benzene-containing  mixtures.  The 
Subcommittee  will  also  review  the  need 
for  additional  comprehensive  exposure 
standards  for  marine  workers.  The 
meeting  will  be  open  to  the  public 
DATES:  The  meeting  will  be  held  Maitdi 
3  and  4,  1994.  from  9  a.m.  to  5  p.m. 
daily.  Written  material  should  be 
submitted  no  later  than  February  18. 
1994. 


ADDRESSES:  The  meeting  will  be  held  at 
ARCO  Marine,  300  Oceangate,  Long 
Beach,  CA  90802-^613.  Written 
material  should  be  submitted  to  Mr.  Guy 
R.  Colonna.  National  Fire  Protection 
Association,  1  Batterymarch  Park, 
Quincy.  MA  02269. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Guy  R.  Colonna,  National  Fire 
Protection  Association.  1  Batterymarch 
Park,  Quincy,  MA  02269,  telephone 
(617)  984-7435,  or  Dr.  A.  L.  Schneider, 
U.S.  Coast  Guard  Headquarters  (G- 
MTH-1).  2100  2nd  Street.  SW. 
Washington,  DC  20593-0001,  telephone 
(202)267-1217. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  gi\Tn  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
use.  App.  2  Section  1  et  seq.  The 
agenda  will  include  the  discussion  of 
the  follomngfopics: 

(1)  The  need  to  lower  the  threshold 
for  regulating  the  human  exposure  to 
Benzene-containing  mixtures;  and 

(2)  The  need  for  additional 
comprehensive  exposure  standards  for 
marine  workers. 

This  meeting  will  continue  the 
Subcommittee's  work  in  both  areas. 
Attendance  is  open  to  the  public.  With 
advance  notice,  and  at  the  Chairman's 
discretion,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wiiihing  to  make  oral 
presentations  should  notify  Mr. 
Colonna,  listed  above  under  ADDRESSES, 
no  later  than  the  day  before  the  meeting! 
Written  material  may  be  submitted  at 
any  time  for  presentation  to  the 
Committee.  However,  to  ensure  advance 
distribution  to  each  Committee  member, 
persons  submitting  written  material  are 
asked  to  provide  30  copies  to  Mr. 
Colonna  no  later  than  February  18, 
1994. 

Dated:  January  14, 1994. 
A.C  North, 

Gi plain.  U.S.  Coast  Guard.  Aiting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
IFR  Doc  94-2217  Filed  1-31-94;  8  45  ami 
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Federal  Aviation  Administration 

Intent  to  Rule  on  Application  to  Impose 
and  Impose  and  Use  the  Revenue 
From  a  Passenger  Facility  Charge 
(PFC)  at  Bert  Mooney  Airport,  Butte, 
MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  rule  on 
application. 
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SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  and 
impose  only  the  revenue  from  a  PFC  at 
Bert  Mooney  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  3,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  David  P.  Gabbert.  Manager. 
Helena  Airports  District  Office,  HLN- 
ADO,  Federal  Aviation  Administration. 
FAA  Building;  suite  2.  2725  Skyway 
Drive.  Helena.  MT  59601 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Rick 
Griffith.  Airport  Manager  at  the 
following  address;  Bert  Mooney  Airport. 
101  Airport  Road.  Butte.  MT  59701. 

Air  carriers  and  foreign  air  carriers 
mey  submit  copies  of  written  comments 
previously  provided  to  Bert  Mooney 
Airport  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  P.  Gabbert.  (406)  449-5271; 
Helena  Airports  District  Office,  HLN- 
ADO;  Federal  Aviation  Administration; 
FAA  Building,  suite  2,  2725  Skyway 
Drive.  Helena.  MT  59601.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  and  impose  only  the  revenue 
from  a  PFC  at  Bert  Mooney  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX.  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  21. 1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  and  impose  only  the 
revenue  from  a  PFC  submitted  by  the 
Bert  Mooney  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  29. 1994. 

The  following  Is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
August  1. 1994. 

Proposed  charge  expiration  dntp 
April  30.  2000. 


Total  estimated  PFC  revenue: 
$410,202.00. 

Brief  description  of  proposed 
projectls):  Impose  and  Use  projects: 
Airport  layout  plan  update,  runway  11/ 
29  rehabilitation,  taxiway  C  extension, 
taxiway  D  widening,  taxiway  E  and  B 
rehabilitation,  terminal  renovation, 
modify  loading  bridge,  rehabilitate 
taxiway  A  lighting.  Impose  only 
projects:  Purchase  new  Aircraft  Rescue 
and  Firefighting  (ARFF)  vehicle,  expand 
ARFF  garage  and  update  airport 
maintenance  building,  air  carrier  apron 
reconstruction,  runway  15/33 
rehabilitation. 

Class  or  classes  of  air  carriers  which 
the  public  ai;f  ncy  has  requested  not  be 
required  to  collect  PFCs:  On-demand, 
non-scheduled  Air  Taxi/Commercial 
Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SVV.,  suite  540  Ronton.  WA  98055-4056 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Bert 
Mooney  Airport. 

Issued  in  Renton,  Washington  on  January 
21. 1994. 

Edward  G.  Tatum, 

Manager.  Airports  Di\ision.  Northwest 
Mountain  Region. 
|FR  Doc.  94-2211  Filed  1-31-94;  8;45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  25,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-51 1.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Armex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 


Bureau  of  the  Public  Debt 

OMB  Number:  1535-0013. 
Form  Number:  PD  F  1048  and  PD  F 
2243. 

Type  of  Review:  Extension. 
Title:  Application  for  Relief  on 
Account  of  Loss.  Theft  or  Destruction  of 
United  States  Savings  and  Retirement 
Securities  (1048);  Supplemental 
Statement  Concerning  United  States 
Securities  (2243). 

Description:  The  application  is  used 
by  owners  of  securities  to  request 
substitute  securities  or  payment  in  lieu 
of  lost,  stolen  or  destroyed  securities. 
Supplemental  statements  are  used  by 
owners  or  others  having  knowledge 
concerning  the  securities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
80.000. 

Estimated  Burden  Hours  Per 
Response:  25  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (Supplemental  Form  PD  F  2243 
only  as  needed). 

Estimated  Total  Reporting  Burden: 
32,000  hours. 

OMB  Number:  1535-0035. 
Form  Number:  PD  F  4881. 
Type  of  Review:  Extension. 
Title:  Application  For  Payment  of 
United  States  Savings  Bonds/Notes  and/ 
or  Related  Checks  In  An  Amount  Not 
Exceeding  $1,000  by  the  Survivor  of  a 
Deceased  Owner  Whose  Estate  is  Not 
Being  Administered. 

Description:  The  form  is  used  by 
survivors  of  deceased  bond  owners  to 
apply  for  proceeds  from  bonds,  or 
related  checks. 

Respondents:  Individuals  or 
households. 
■        Estimated  Number  of  Respondents: 
3.965. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
991  hours. 

OMB  Number:  1535-0036. 
Form  Number:  PD  F  2513. 
Type  of  Review:  Extension. 
Jitle:  Application  for  Voluntary 
Guardian  of  Incompetent  Owner  of 
United  States  Savings  Bonds/Notes. 
Description:  This  form  is  used  by 
voluntary  guardians  of  incompetents 
owTier(s)  to  establish  their  right  to  act  on 
behalf  of  the  incompetent  in  requesting 
payment  of  the  bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7.650. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 


Frequency  ofBesponse:  On  occasion. 
Estimated  Total  Reporting  Burden: 
2,600  hours. 

0MB  Number:  1535-0064. 

Form  Number:  PD  F  1980  and  PD  F 
2490. 

Type  of  Review:  Extansioa. 

Title:  Description  of  United  States 
Savings  Bonds  Series  HH/H  (1980); 
Description  of  United  States  Savings 
Bonds/Notes  (2490). 

Description:  These  {orms  are  used  by 
an  owner  of  United  States  Savings 
Bonds/Notes  to  describe  their  holding 
when  they  apphy  to  the  Bureau  of  the 
PuWic  Debt  for  sonae  type  of  relief  or 
service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondeots: 
19,000. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 

Fivquency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,900  hours. 

Clearance  Officer:  VicJd  S.  Ott  (304) 
460-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg.  West  VA 
26106-1328. 

0MB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  30O1,  New  Executive 
Office  Building.  Washiaglon,  DC  20503. 
Uis  K.  Holland. 

Depamntfntai  Reports,  Managetnent  Officer. 
IFR  Dog.  94-21 75  Piled  1-31-94;  8:45  antj 
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Public  information  Collection 
Requirements  Submitted  to  0M8  for 
Revk;v»«. 

JamMfy  26, 19iM. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requlrement(s)  to 
0MB  for  .'e'.'iew  and  clearance  under  the 
Paperviork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submls8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Bureaa  itf  Akohol,  Tobacco  and 
Fireanaa 

QWS  Mi7nfeerl512-0131. 
Form  Numbers:  ATF  F  5400.14/ 
5400.15,  Part  m. 
Type  of  Review:  Extension. 


Title:  Renewal  of  Explosives  License 
or  Permit. 

Description:  This  information 
collection  activity  is  used  for  the 
renewal  of  explosives  licenses  and 
permits.  This  short  renewal  form  is  used 
in  Heu  of  a  more  detailed  application. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

EstinKsted  Number  of  Respondents: 
2,500. 

Estimated  Burden  /fours  Per 
Respondent  22  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  total  Reporting  Burden: 
825  hours. 

OMB  Number.  1512-049a 
Form  Numbers:  ATF  F  4473  LV  Parts 
I  and  n  (5300.24  and  5300.25). 
Type  of  Review:  Extension. 
Title:  Licensed  Firearms  Dealer's 
Records  of  Acquisition,  Dispositions 
and  Supporting  Data. 

DescTipt/on-This  form  is  used  by  low 
volume  nraarms  dealers  to  record 
acquisition  and  disposition  of  firearms 
and  to  determine  ti^e  eligibility  of 
transferees  to  receive  firearms.  It 
becomes  part  of  a  licensee's  permanent 
record  and  may  be  used  to  trace 
firearms.  ' 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Small  businesses  or 
orsanizations. 

Estimated  Number  of  Respondents: 
92.750. 

Estimated  Burden  Hours  Per 
Ro.spondfint/Becordkeeper:  6  minutes. 
fre7r;*?nr>'o/' Response.- On  occasion. 
Estimated  Total  Reporting  Burden: 
71,588  hours. 

Qearonce  Officer  Rc^rt  N.  Hogarth 
(202)  927-8930.  Bureeu  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HeUaad, 

Departmental  Reports,  Management  Officer. 
IFK  Doc  94-2176  Filed  1-31-94;  8:45  ami 
eiLUNO  COM  4«to-av» 


Customs  Servic* 

rrj).  94-10J 

Revocation  of  Customs  Broker  License 

AGENCY:  US.  Castoms  Service. 
Department  of  the  Treasury. 
ACTKM:  General  notice. 


Treasury,  pursuant  to  Section  641.  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1641).  and  §  111.45(a)  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.45(a)).  ordered  the  revocation  of  the 
license  (Ne.  6911)  issued  to  Bernard 
Flores  In  the  San  Juan  Customs  District 
to  condiKl  Customs  business. 

Dated:  January  24. 1994. 
Jaaai  L.  Labuda. 

Director,  Office  of  Trade  Opentkme. 
[FR  Doc  94-2102  Piled  1-31-94;  8:45  am) 
BiujNa  ooec  4n»-o>-M 


United  Slates  Information  Agency 

Advtoory  Fanei  on  Radto  MBTtl  and  TV 
Marti 

ACnOM:  Notice  for  the  Federal  Register. 


The  Advisory  Panel  on  Radio  Marti 
and  TV  Marti  will  conduct  a  meeting  on 
February  7, 19^.  from  10  a.m.  to  5  p.m.. 
in  Gallery  B  at  The  Lowe  Art  Museum, 
1301  Stanford  Drive,  Coral  Gables, 
Florida,  and  on  February  8, 1994.  from 
10  a.m.  to  5  pja..  in  the  third  floor 
conference  room  at  The  North-South 
Center.  1500  Monza  Avenue,  Coral 
Cables,  Florida. 

The  Advisory  Panel  was  established 
pursuant  to  Public  Law  103-121  to 
determine  the  effectiveness  and 
feasibility  of  Radio  Marti  and  TV  Marti 
broadcasting.  The  Panel  will  meet  in 
open  session  with  current  and  former 
U.S.  government  broadcasters,  technical 
and  8<:holarIy  experts,  representatives  of 
Cubaiv American  organizations,  and 
other  interested  parties  to  discuss  the 
purposes,  policit^  and  p>ractices  of  U.S. 
broadcasting  to  Cuba. 

In  accordance  with  established  Panel 
guidelines  for  public  participation,  the 
Panel  will  only  be  hearing  testimony 
from  invited  parties;  however,  any 
written  statements  from  members  of  the 
public  are  welcomed  and  will  be 
considered  by  the  Panel.  Anyone 
interested  in  attending  these  meetings 
should  call  Diane  Augustine  at  (202) 
475-2204  for  further  information. 

Dated;  January  26. 1994. 
Robert  S.  Leiken, 

Executive  Director,  Advisory  Panel  on  Radio 
Uarti  and  TV  Marti. 

IFR  Doc  S4-2243  FiM  1-31-^;  t;45  ara| 
•auNO  coot  tao-ai-M 


SUMMARY;  Notice  Is  hereby  given  that  on 
December  23. 1993.  the  Secretary  of  the 
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DEPARTMENT  OF  VETERANS 

AFFAIRS 

Persian  Gulf  Expert  Scientific 
Committee;  Meeting 

The  Department  of  Veterans  Affairs 
(VA).  in  accordance  with  PubUc  Law 
92-463,  gives  notice  that  meetings  of  the 
VA  Persian  Gulf  Expert  Scientific 
Committee  will  be  held  on: 

Tuesday.  Februar>-  22. 1994.  at  9  a.m.-5  p.m 
Wednesday.  Febrjary  23,  1994,  at  9sa.m - 
12:01pm. 

The  location  of  the  meeting  will  be 
811  Vermont  Avenue,  N\V.; 
Washington.  DC:  room  819.  the  Kenneth 
E.  Eaton  Board  Room. 

The  Committee's  objectives  are  to 
advise  the  Under  Secretary  for  Health, 
about  medical  findings  affecting  Persian 
Gulf  era  veterans. 

At  this  meeting  tlie  Committee  will 
review  all  aspects  of  patient  care  and 
medical  diagnoses  and  will  provide 
professional  consuhation  as  needed. 
The  Committee  may  advise  on  other 
areas  involving  research  and 
development,  veterans  benefits  and/or 
training  aspects  for  patients  and  staff. 

All  portions  of  the  meeting  will  be 
open  to  the  public  except  from  4  p.m. 
until  5  p.m.  on  February  22,  1994,  and 
11  a.m.  until  12:01  p.m.  on  February  23, 
1994.  During  these  e.xecutive  sessions 
discussions  and  recommendations  will 
deal  with  medical  records  of  specific 
patients  and  individually  identifiable 
patient  medical  histories.  The 
disclosure  of  this  information  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Closure  of 
these  portions  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94-409,  and  as  cited  in  5 
U.S.C  552b(c){6). 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  Office  of 
Environmental  Medicine  and  Public 
Health.  810  Vermont  Avenue,  N\V.. 
Washington,  DC  20420. 

Dated:  )anuary  24. 1994. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committer  Management  Officer. 
[FR  Doc.  94-2112  Filed  1-31-94;  8:45  am) 

BILUNO  COOE  8320-01-M 


Summary  of  Precedent  Opinions  of  the 
General  Counsel 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 


legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  It  is  being  published  to 
provide  the  public,  and,  in  particular, 
veterans'  benefit  claimants  and  their 
representatives,  with  notice  of  VA's 
interpretation  regarding  the  legal  matter 
at  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  L.  Lehman,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NTW.,  Washington,  DC 
20420. (202)  523-3830. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
Genera!  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

O.G.C  Precedent  5-93 

Question  Presented 

In  determining  the  surviving  spouse's 
income  for  improved-pension  purposes, 
may  amounts  expended  by  the  survivor 
in  prepa>Tnent  of  obligations  jointly 
incurred  by  the  survivor  and  the  veteran 
be  excluded  under  the  "just-debts" 
exclusion  in  38  U.S.C.  1503(a)(3)? 

Held 

In  determining  a  surviving  spouse's 
income  for  improved-pension  purposes, 
amounts  expended  by  the  survivor  in 
prepayment  of  secured  obligations 
jointly  Incurred  by  the  survivor  and  the 
veteran  for  the  purchase  of  real  or 
personal  property  may  not  be  excluded 
under  38  U.S.C.  1503(a)(3)(A).  which 
provides  that  amounts  paid  by  a 
surviving  spouse  or  child  of  a  deceased 


veteran  for  the  veteran's  "just-debts" 
may  be  excluded  from  income. 
Effective  date:  August  5, 1993. 

O.G.C.  Precedent  fr-93 

Question  Presented  i. 

(a)  Under  what  circumstances,  if  any, 
may  information  contained  in  an 
eligibility  verification  report  filed  after  a 
beneficiary's  death  be  considered  in 
determining  eligibility  for  accrued 
benefits  under  38  U.S.C.  5121(a)? 

(b)  May  an  award  of  accrued  benefits 
under  38  U.S.C.  5121(a)  be  ba,sed  on 
logical  inferences  from  information  of 
record  at  the  date  of  the  beneficiar>''s 
death? 

Held 

(a)  Information  contained  in  an 
eligibility  verification  report  submitted 
after  the  beneficiary's  death  may  not  be 
considered  "evidence  in  the  file  at  date 
of  death"  for  purposes  of  an  award  of 
accrued  pension  benefits  under  38 
U.S.C.  5121(a). 

(b)  An  award  of  accrued  benefits 
under  38  U.S.C.  5121(a)  may  be  based 
on  logical  inferences  from  information 
in  the  file  at  the  date  of  the  beneficiary's 
death. 

Effective  date:  August  9,  1993. 

O.G.C.  Precedent  7-93 

Question  Presented 

Does  "service  in  Vietnam,"  as  referred 
to  in  38  CFR  3.313,  include  service  of 
a  Vietnam  era  veteran  who  flew  military 
missions  in  Vietnamese  airspace,  but 
who  never  actually  landed  in  Vietnam? 

Held 

For  purposes  of  38  CFR  3.313,  which 
authorizes  service  connection  of  non- 
Hodgkin's  lymphoma  developing  after 
military  service  in  a  veteran  with 
service  in  Vietnam  during  the  Vietnam 
era,  the  term  "service  in  Vietnam"  does 
not  include  service  of  a  Vietnam  era 
veteran  whose  only  contact  with 
Vietnam  was  flying  high-altitude 
missions  in  Vietnamese  airspace. 

Effective  date:  August  12.  1993. 

O.G.C.  Precedenf  8-93 

Question  Presented 

Do  the  provisions  of  38  U.S.C.  1159 
and  38  CFR  3.957  protect  an  award  of 
dependency  and  indemnity 
compensation  (DIG)  under  which 
benefits  have  been  paid  for  over  ten 
years  but  which  was  erroneously  made 
in  light  of  a  rating-board  decision  that 
the  veteran's  death  was  not  service 
connected? 
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Held 

The  provisions  of  38  U.S.C.  1159  and 
38  CFR  3.957  do  not  protect  an  a'vard 
of  dependency  and  indemnity 
compensation  under  which  benefits 
have  been  paid  for  over  ten  years  but 
which  was  erroneously  made  in  light  of 
a  rating-board  decision  that  the 
veteran's  death  was  not  service 
connected. 

Effective  date:  August  25. 1993. 

O.G.C  Precedent  9-93 

Question  Presented 

May  the  term  "definite,"  as  used  in  38 
CFR  4.132,  be  construed  in  a 
quantitative  manner? 

Held 

The  word  "definite,"  as  used  in  38 
cm  4.132  to  describe  a  30-percent 
degree  of  disability  for  purposes  of 
rating  claims  based  on  certain  mental 
disorders,  should  be  construed  to  mean  - 
distinct,  unambiguous,  and  moderately 
large  in  degree,  more  than  moderate  but 
less  than  rather  large. 

Effective  date:  November  9. 1993. 

O.G.C  Precedent  10-93 

Question  Presented 

What  legal  effect  has  the  provision  in 
38  CFR  3.3260))  that  evidence  will  not 
be  required  solely  to  establish 
permanent  and  total  disability  for 
improved-pension  purposes  for  veterans 
65  years  of  age  or  older? 

Held 

The  provision  of  38  CFR  3.326(b),  that 
"lelvidence  solely  to  establish 
permanent  and  total  disability  will  not 
be  required  in  claims  for  pension  under 
38  U.S.C.  1521  if  the  veteran  has 
attained  the  age  of  65  years,"  is 
inconsistent  with  the  will  of  Congress  as 
expressed  in  section  8002  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  101-508.  That  statute 
eliminated  for  improved-pension 


purposes  in  claims  filed  after  October 
31. 1990,  the  presumption  of  permanent 
and  total  disability  for  persons  65  years 
of  age  or  older.  The  referenced  provision 
of  section  3.326(b)  is  therefore  null  and 
of  no  legal  efi'ect. 
Effective  date:  November  24, 1993. 

O.G.C  Precedent  11-93 

Question  Presented 

(a)  When  a  claimant  has  been 
discharged  under  honorable  conditions 
as  a  conscientious  objector,  does  38  CFR 
3.12(c)(1)  bar  eligibility  for  benefits 
where  the  evidence  does  not  establish 
that  the  claimant  refused  to  perform 
military  duty,  wear  the  uniform,  or 
comply  v^th  lawful  military  orders? 

(b)  May  a  period  of  service  be 
considered  "active,  continuous  service" 
for  purposes  of  38  CFR  3.307(a)(1) 
where  the  period  of  service  was 
interrupted  by  a  thirteen-day  period 
during  which  the  servicemember  was 
classified  as  being  absent  without 
official  leave  (AWOL)? 

Held 

(a)  Under  the  provision  of  38  U.S.C. 
5303(a)  and  38  CFR  3.12(c)(1),  a 
claimant  who  is  discharged  under 
honorable  conditions  as  a  conscientious 
objector  is  not  thereby  barred  from 
eligibility  for  veterans'  benefits  unless, 
in  addition  to  being  a  conscientious 
objector,  the  claimant  also  refused  to 
perform  military  duty  or  refused  to  wear 
the  uniform  or  otherwise  to  comply 
with  lawful  orders  of  competent 
military  authorities. 

(b)  In  order  to  be  eligible  for  service 
connection  on  a  presumptive  basis  for 
certain  chronic  and  tropical  diseases, 
regulations  at  38  CFR  3.307(a)(1)  require 
that  a  veteran  have  had  at  least  ninety 
days  continuous,  active  service.  Not  all 
unauthorized  absences  result  in  a  break 
in  service  for  purposes  of  this 
requirement.  An  absence  of  thirteen 
days,  after  which  the  absentee 


voluntarily  returned  to  the  absentee's 
unit,  although  not  creditable  for  pay  or 
time-in-service  purposes,  did  not 
constitute  a  break  in  service  for 
purposes  of  the  "active,  continuous 
service"  requirement  imposed  by 
regulations  governing  presumptive 
service  connection. 
Effective  date:  December  20, 1993. 

O.G.C  Precedent  12-93 

Question  Presented 

Pursuant  to  the  opinion  of  the  Court 
of  Veterans  Appeals  (CVA)  in  In  the 
Matter  of  the  Fee  Agreement  of  William 
G.  Smith  in  Case  Number  91-488  et  al., 
4  Vet.  App.  487  (1990)  appeal  docketed. 
No.  94-7017  (Fed.  Cir.  Nov.  9,  1993) 
(hereinafter  Matter  of  Smith  J,  is  the 
Department  of  Veterans  Affairs  (VA) 
required  to  pay  20  percent  of  a 
claimant's  past-due  benefit  award 
directly  to  an  attorney  in  accordance 
with  an  attorney  fee  agreement  when 
the  claimant  would  not  be  entitled  to 
payment  of  any  portion  of  the  past-due 
benefit  award  because  his  outstanding 
indebtedness  to  the  United  States 
exceeded  the  amount  of  the  past-due 
benefits  awards? 

Held 

The  provisions  of  38  U.S.C.  5314(a) 
require  VA  to  apply  the  entire  amount 
of  the  past-due  benefits  award  to  offset 
the  veteran's  outstanding  debt  to  the 
United  States.  Therefore,  no  fund  of 
past-due  benefits  payable  to  the  veteran 
was  created,  and  the  veteran's  attorney 
could  not.  by  assignment  under  38 
U.S.C.  5604(d),  obtain  a  right  to  direct 
VA  payment  of  attorney  fees  from  the 
past-due  benefits  award. 

Effective  date:  December  21. 1993. 

By  direction  of  the  Secretary. 
Mary  Lou  Keener, 
General  Counsel. 
IFR  Doc.  94-2113  Filed  1-31-94;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  21 

Tuesday.  February  1,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3). 


UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

RURAL  TELEPHONE  BANK,  USOA 

ACTION;  Staff  Briefing  for  the  Board  of 
Directors. 

TIME  AND  DATE:  2  p.m.,  Wednesday. 
February  9, 1994. 

PLACE:  Room  0204-South  Building. 
Department  of  Agriculture.  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  The  Staff 
briefing  will  consist  of  matters  relating 
to: 

1  Interim  Final  Rule  on  new  loan  policies. 

2.  Loan  processing  procedures. 

3.  Status  of  outstanding  U.S.  Treasury 
Notes. 

4.  Privatization  discussion  with  guest 
speaker. 

ACTION:  Regular  Meeting  of  the  Board  of 
Directors. 

TIME  AND  DATE:  9  a.m..  Thursday. 
February  10, 1994. 

PLACE:  Williamsburg  Room — 
Administration  Building.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  Order. 

2.  Approval  of  Minutes  of  November  4. 
1993.  Board  meeting. 

3.  Report  on  loans  approved  in  the  first 
quarter  of  FY  1994. 

4.  Review  of  first  quarter.  FY  1994, 
financial  statements. 

5.  Report  of  ad  hoc  committee  on 
privatization  of  the  RTB,  if  necessdr>'. 

6.  Report  of  ad  hoc  cominittee  on 
prepa^Tnents,  if  necessary. 

7.  Delegation  of  authority  for  the  Assistant 
Secretary. 

8.  Establish  date  and  location  of  future 
1994  Board  meetings. 

9.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Matthew  P.  Link,  Assistant  Secretary. 
Rural  Telephone  Bank  (202)  720-0530. 


Dated:  January  28, 1994. 
Blaine  D.  Stockton,  Jr., 

Acting  Governor.  Rural  Telephone  Bank. 
[FR  Doc.  94-2325  Filed  1-28-94;  1:16  pm] 

BILUNG  CODE  341fr-1S-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Wednesday,  February  2. 

1994,10:30  a.m. 

LOCATION:  Room  420.  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Bicycles 

The  staff  will  brief  the  Commission  on  the 
results  of  the  Commission's  bicycle  project 
and  will  present  options  for  future  work  to 
reduce  bicycle  related  injuries. 

For  a  recorded  message  containing  the 

latest  agenda  information,  call  (301) 

504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office  of 

the  Secretary.  4330  East  West  Highway, 

Bethesda.  MD  20207  (301)  504-0800. 

Dated:  January  26,  1994. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

|FR  Doc.  94-2299  Filed  1-28-94;  10:52  ami 

BILUNQ  COOE  AISS-OI-M 

FEDERAL  COMMUNICATIONS  COMMISSION 
FCC  To  Hold  Open  Commission 
Meeting.  Thursday.  February  3. 1994 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  February  3. 1994.  which  is 
scheduled  to  commence  at  10:00  a.m.. 
in  room  856.  at  1919  M  Street  NW.. 
Washington,  DC. 

Item  No..  Bureau,  and  Subject 

1 — Office  of  Engineering  and  Technology — 
Title:  Narrowband  Personal 
Communications  Services  (GEN  Docket  No. 
90-314  and  ET  Docket  No.  92-100;  RMs- 
7617,  7760,  7782,  7860.  7977.  7978.  7979, 
and  7870;  pp-4.  pi>-36,  pp-37,  pp-79.  and 
pp-80).  Summary:*  The  Commission  will 
consider  adoption  of  a  Memorandum 


'The  summaries  listed  in  this  notice  are  intended 
for  the  use  of  the  public  attending  open 
Commission  meetings.  Information  not  summarized 
may  also  t>e  considered  at  such  meetings. 
Consequently  these  summaries  should  not  be 
interpreted  to  limit  the  Commission's  authority  to 
consider  any  relevant  information. 


Opinion  and  Order  addressing  issues 
raised  on  reconsideration  of  the  First 
Report  and  Order. 
2 — Common  Carrier  Private  Radio — Title: 
Implementation  of  sections  3(n)  and  332  of 
the  Communications  Act.  Regulatory 
Treatment  of  Mobile  Services  (GEN  Docket 
No.  93-252).  Summary:  The  Commission 
will  consider  adoption  of  a  Second  Report 
and  Order  revising  our  rules  to  implement 
sections  3(n)  and  332  of  the 
Communications  Act  as  amended  by 
section  6002(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

-  Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab.  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  94-2343  Filed  1-28-94;  1:16  pm| 

BILUNO  COOE  6712-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.  Wednesday. 

February  2, 1994. 

PLACE:  11th  Floor,  1730  K  Street,  N.W., 

Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Mid-Continent  Resources.  Inc..  Docket 
No.  WEST  91-421,  etc.  (Issues  include 
whether  Mid-Continent's  alleged  violations 
of  30  CFR  75.400  were  significant  and 
substantial  and  the  result  of  its 
unwarrantable  failure,  and  whether  specified 
individuals  violated  30  U.S.C.  820(c).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay  1-800-877-8339  for  toll 
free. 

Dated:  January  26. 1994. 
Jean  H.  Ellen, 
Chief  Docket  Clerk. 

[FR  Doc  94-2365  Filed  1-28-94;  2:36  pm| 
BiLLiNO  cooe  cras-oi-M 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

Febmary  7, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202}  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  28, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-2342  Filed  1-28-94;  1:16  pm) 
BILUNa  CODE  6210-01-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  31,  February  7, 

14.  and  21, 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 


STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  31 

Monday,  January  31 
10:00  a.nx. 
Briefing  on  Report  and  Plan  for 
Implementation  of  PRA  Working  Group 
Report  (Public  Meeting) 
(Contact:  Joe  Murphy,  301-492-3980) 
1  30  p.m. 
Briefing  on  NRC  Actions  Vis-a-Vis  Allegers 
(Public  Meeting) 

(Contact:  James  Lieberman,  301-504-2741) 
3:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  7— Tentative 

Tuesday,  February  8 
2:00  p.m. 
Briefing  by  Agreement  States  on  Their 

Activities  (Public  Meeting) 
(Contact:  Richard  Bangart,  301-504-3340) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday,  February  10 
9:30  a.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 
(Contact:  John  Larkins,  301^92-4516) 

Week  of  February  14 — Tentative 

Monday,  February  14 
11:30  a.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  21— Tentative 

Thursday,  February  24 
2:00  p.m.  ' 

Briefing  on  Investigative  Matters  (Closed— 
Ex.  Sand  7) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  February  25 
10:00  a.m. 
Briefing  by  Advisory  Committee  on 
Medical  Uses  of  Isotopes  (Public 
Meeting) 
(Contact:  Sally  Merchant,  301-504-2637) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording) — (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  January  28, 1994. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc  94-2381  Filed  1-28-94;  356  pm| 

BILUNG  CODE  7590-01-M 


Tuesday 
February  1,  1994 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


Section  8  Rental  Voucher  Set-Aside  for 
Homeless  Persons  With  Disabilities, 
Funding  Availability  (NOFA)  for  FY  1994; 
Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Put)ltc  and  Indian  Housing 

[Docket  No.  N-83-3679;  FR-3329-+J-01] 

Funding  Availability  (NOFA)  for  FY 
1994  Section  8  Rental  Voucher  Set- 
Aside  for  Homeless  Persons  With 
Disabilities 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  Fiscal  Year  1994. 

SUMMARY:  This  notice  announces  the 
availability  of  a  set-aside  of  up  to  $147.7 
milhon  of  budget  authority  for  a 
competition  at  the  HUD  Regional  Office 
level  for  Section  8  rental  voucher 
funding  for  very  low-income  homeless 
persons  with  disabilities  and  their 
families.  (See  the  definition  of  eligible 
persons  in  section  1(D)(1)  of  this  NOFA.) 
This  set-aside  of  rental  voucher  funding 
is  to  provide  rental  assistance  to  the 
eligible  homeless  population  as  defined 
in  this  NOFA  in  a  manner  similar  to  the 
Department's  Shelter  Plus  Care  Program. 
This  announcement  invites  interested 
public  housing  agencies  and  Indian 
housing  authorities,  hereafter 
collectively  refenvd  to  as  housing 
agencies  (HAs).  to  submit  applications 
for  the  FY  1994  rental  voucher  funding. 

The  NOFA  provides  instructions  to 
HAs  governing  the  submission  of 
applications,  and  describes  procedures 
for  rating,  ranking,  and  approving 
applications.  Each  selected  HA  will  be 
awarded  funding  of  a  special  allocation 
of  rental  vouchers  from  the  set-aside. 
The  rental  assistance  budget  authority 
funding  awarded  to  the  HAs  under  both 
the  competitive  and  "Comprehensive 
Homeless  Initiative  Cities"  components 
of  this  initiative  must  at  least  be 
matched  on  a  one-for-one  basis  with 
supportive  services  resources  from  other 
Federal.  State,  local  or  private  entities. 

Eligible  persons  selected  to 
participate  in  this  set-aside  will  qualif>' 
for  a  Federal  Preference  because  they 
are  homeless.  The  priorities  for 
selection  of  very  low-income  persons  to 
participate  in  this  set-aside  are  as 
follows;  (1)  Homeless  persons  with 
disabilities  and  their  families  who 
reside  in  transitional  housing  facilities 
for  homeless  persons  based  on  their 
position  on  the  HA's  waiting  list,  or 
their  subsequent  addition  to  the  HA's 
waiting  list,  (2)  other  eligible  persons 
who  are  residing  on  the  street  or  in 
emergency  shelters  based  on  their 
position  on  the  HA's  waiting  list,  or 


their  subsequent  addition  to  the  HA's 
waiting  list.  Outreach  procedures 
should  be  used,  as  needed,  to  assist  in 
identifying  eligible  persons  who  may 
qualify  under  these  priorities,  to  help 
these  families  apply  to  the  HA  for 
assistance  and  to  place  the  eligible 
applicants  on  the  HA's  waiting  list. 

This  initiative  will  add  balance  to 
current  efforts  that  address 
homelessness  by  assisting  communities 
in  creating  a  local  continuum  of  care. 
The  rental  assistance  for  permanent 
housing  and  supportive  services 
provided  through  the  use  of  these  rental 
vouchers  will  be  given  on  a  priority 
basis  to  eligible  persons  residing  in 
transitional  riousing  facilities  for 
homeless  persons  and  who  need  rental 
assistance  to  move  to  permanent 
housing. 

DATES:  Applications  from  the  HAs  for 
competitive  funding  must  be  received 
by  3  p.m.  local  time  in  the  Office  of  the 
Public  Housing  Division  Director  of  the 
local  HUD  Field  Office  serving  the  area 
of  the  applicant  on  May  2,  1994. 
Applications  from  Indian  housing 
authorities  (IHAs)  must  be  received  by 
the  same  date  and  time  in  the  Office  of 
the  Indian  Programs  Office  Director 
serving  the  area  of  the  applicant. 

The  above-stated  application  deadline 
for  submission  of  completed 
applications  to  HUD  is  firm  as  to  date 
and  hour. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Director,  Operations 
Branch,  Rental  Assistance  Division. 
Office  of  Assisted  Housing,  room  4220; 
telephone  (202)  708-0477  or  TDD  (202) 
708-4594;  or  Mark  Johnston,  Deputy 
Director.  Office  of  Special  Needs 
Assistance  Programs;  room  7262; 
telephone  (202)  708^300  or  TDD  (202) 
708-2565;  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington.  DC  20410. 
(Telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  .\ct  of  1980 
and  have  been  assigned  OMB  Control 
Number  2577-0169.  OMB  has  approved 
the  supportive  services  collection 
requirements  under  the  assigned  control 
number  2577-0118. 

I.  Purpose  and  Substantive  Description 

(Aj  Purpose 

The  set-aside  of  rental  vouchers  for 
homeless  persons  with  disabilities  is  a 


national  initiative  of  the  Department 
which  will  help  communities  establish 
a  continuum  of  care  for  homeless 
persons.  This  initiative  is  designed  to 
help  persons  with  disabilities  move 
from  transitional  housing  facilities  for 
homeless  persons  into  permanent 
housing.  Under  this  initiative,  an  on- 
going supportive  services  component 
must  be  available  to  participants  for  the 
same  five  years  as  the  participants 
receive  rental  voucher  program 
assistance.  The  range  of  supportive 
services,  including  outreach  to  identify 
eligible  persons  and  assistance  in 
locating  and  securing  suitable  housing, 
is  to  be  funded  from  sources  other  than 
this  program,  including  other  Federal, 
State,  local  or  private  sources,  and  will 
respond  to  the  needs  of  the  homeless 
population.  The  initiative  combines 
rental  assistance  with  the  supportive 
services  appropriate  to  the  needs  of  a 
homeless  persons  with  disabilities  to 
assist  them  to  lead  healthy,  productive 
lives  in  the  community. 

The  initiative  also  seeks  to  expand 
more  permanent  housing  options  for 
the.se  individuals  by  providing  to  them 
the  freedom  to  choose  their  own 
housing. 

(Bj  Allocation  Amounts 

(1)  Budget  Authority  for  Competitive 
Funding 

The  Department  will  make  available 
up  to  $132,892,960  of  the  budget 
authority  approved  in  the  VA,  HUD- 
Independent  Agencies  App.'opriations 
Act  of  1992  (Pub.  L.  102-139,  approved 
Ot;tober  28. 1991)  (the  Act)  which  will 
support  an  estimated  4,700  rental 
vouchers.  The  recent  amendment  of 
791.403  of  title  24  of  the  Code  of  Federal 
Regulations  allows  for  a  set-aside  such 
as  this  initiative  for  homeless  persons 
with  disabilities.  This  interim  rule 
further  implements  section  213  (d)  of 
the  Housing  and  Community 
Development  Act  of  1974,  as  most 
recently  amended  by  the  Department  of 
Housing  and  Urbaa  Development 
Reform  Act  of  1989,  which  was 
incorporated  into  24  CFR  part  791. 
subpart  D.  on  March  7.  1991  (56  FR 
9822).  It  enables  the  Department  of 
Housing  and  Urban  Development  to 
allocate  assistance  which  the  Secretary 
determines  is  not  feasible  to  allocate  to 
field  office  allocation  areas  by  formula 
and  which  is  contained  in  an  Operating 
Plan  submitted  to  Congress.  These  funds 
are  available  for  a  HUD  Regional  Office 
competition  based  on  the  selection 
criteria  in  this  NOFA. 

Listed  below  is  a  chart  which  shows 
the  fair  share  allocation  of  funding  by 
HUD  Regional  Office: 
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Units 

Regional  offire 

Dotars 

(esti- 
mated) 

Boston— 1 

$9,538,365 

287 

New  Yort(— 41 

30.762,730 

961 

Philadelphia— 411  ... 

12,165,235 

434 

Attarta— IV  . 

13,491,760 

587 

Chicago— V 

19,604,880 

769 

FL  Worth— VI  _ 

8,518,360 

383 

Kansas  Ctty— VII  .. 

2,975,265 

133 

Denver- VIII 

1,944,98 

584 

San  Francisco— IX 

30,040.040 

830 

Seattle— X  

3351340 

144 

Totals  _. 

132,892.960 

4,612 

An  annual  contributions  contract 
(ACC)  for  the  Section  8  funds  will  be 
executed  by  the  HA  and  HUD  after  HUD 
approval  of  the  HA's  Section  8 
epplication. 

(2)  Budget  Authority  for 
"Comprehensive  Homeless  Initiative 
Gties"' 

The  Department  will  allocate  $14.7 
million  of  the  funding  from  this  set- 
aside  for  funding  for  HAs  and  non- 
profits in  jurisdictions  designated  for 
funding  under  the  Comprehensive 
Homeless  Initiative  component  of  the 
Innovative  Homeless  Initiatives 
Demonstration  Program,  as  authorized 
by  the  HUD  Demonstration  Act  of  1993 
(Pub.  L.  103-120,  approved  October  27, 
1993).  The  assistance  is  targeted  to 
homeless  programs  that  will  utilize  a 
new  system  called  a  "continuum  of 
care"  and  is  designed  around  a  basic 
three-step  model  of  assessment, 
transitional  housing,  and  rehabilitative 
services,  end,  if  necessary,  placement 
into  permanent  housing.  The 
Department  intends  to  publish  a 
separate  Notice  for  this  funding. 

(3)  Family  Self-Suffidenrir  (FSS) 
Program 

Section  23  of  the  U.S.  Housing  Act  of 
1937  was  amended  by  section  106  of  the 
Housing  and  Community  Development 
Act  of  1992  and  now  requires  that  all 
PHAs  receiving  additional  rental 
vouchers  or  certificates  in  FY  1993  and 
all  fut'jre  fiscal  years  must  establish  a 
family  self-sufficiency  (FSS)  prog.-am. 
For  IHAs,  section  106(jj  made 
participation  in  the  FSS  program 
optional  for  FY  1993  and  all  future 
fiscal  years.  The  program  guidelines  for 
the  FSS  program  were  published  in  the 
Federal  Register  on  September  30, 1991 
(56  FR  49592).  The  regulations  for  the 
FSS  program  were  published  on  May 
27, 1993  (58  FT?  30858  and  58  FR 
30906).  Any  rental  voucher  or  certificate 
funding  reserved  in  FY  93  and  all  future 
fiscal  years  will  be  used  to  establish  the 
minimum  size  of  a  PHA's  FSS  program. 


If  a  PHA  received  an  incentive  award 
for  the  FSS  program  in  response  to  the 
NOFA  published  in  the  F^eral  Register 
on  September  30, 1991  (56  FR  49612) 
and  amended  on  January  3, 1992  (57  FR 
312),  the  number  of  new  units  received 
in  FY  93  and  FY  94  v»rill  be  added  to  the 
incentive  awards  received  in  FY  92  and 
this  number  will  be  the  minimum  size 
of  the  PHA's  FSS  program. 

(C)HA  Eligibility 

Eligible  applicants  for  rental  voucher 
program  funding  under  this  set-aside  for 
homeless  persons  with  disabilities  are 
housing  agencies.  An  HA  is  an  entity 
defined  under  section  3(b)(6)  of  the  U.S. 
Housing  Act  of  1937  (1937  Act), 
including  Indian  housing  authorities  as 
defined  in  seciion  3(b)(ll)  of  the  1937 
Act.  Only  HAs  that  are  currently 
administering  a  Section  8  rental 
voucher,  rental  certificate  or  moderate 
rehabihtation  program  are  eligible  to 
apply  for  funding  under  this  NOFA. 

(D)  Program  Description 

(1)  Definitions 

The  following  definitions  are 
supplemental  to  those  found  at  24  CFR 
parts  812.  882,  and  887: 

Acquired  immunodeficiency 
syndrome  (AIDS)  or  related  diseases  is 
the  disease  of  AHDS  or  any  condition 
arising  firom  the  etiologic  agent  for 
AIDS. 

Applicant  is  a  Public  Housing  Agency 
or  Indian  Housing  Authority  (HA). 

Eligible  person  is  a  very  low-income 
homeless  person  with  disabilities 
(including  a  person  who  is  seriously 
mentally  ill;  has  chronic  problems  with 
alcohol,  drugs,  or  both,  or  has  AIDS  or 
related  diseases)  and  the  family  of  such 
a  person.  To  be  eligible  for  assistance, 
the  family  must  be  very  low-income. 
The  definition  of  a  family  for  the 
Section  8  rental  assistance  programs  is 
described  at  24  CFR  part  812,  and  is 
applicable  to  this  set-aside.  The 
Department  expects  that  most  families 
who  apply  for  this  set-aside  will  be 
single  persons.  This  NOFA  uses  the 
term  "person"  frequently  although  the 
eligible  population  for  this  set-aside,  as 
with  the  regular  rental  a.ssistanoe 
programs,  includes  the  family  of  any 
person  or  persons  selected  to  participate 
in  the  set-aside. 

Homeless  person  or  homeless  family 
includes  any  individual  or  family  that: 

(j)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(b)  Has  a  primary  nighttime  residence 
that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 


(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

The  term  "homeless"  or  "homeless 
family"  does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  the  Congress  or  a 
State  law. 

Person  with  a  disability  is  an  adult 
individual  or  a  household  composed  of 
one  or  more  persons  at  least  one  of 
whom  is  an  adult  who  has  a  disability. 
A  person  is  considered  to  have  a 
disability  if  such  person  has  a  physical, 
mental,  or  emotional  impairment  or  has 
a  chronic  problem  with  alcohol,  drugs, 
or  both  which  (a)  is  expected  to  be  of 
long-continued  end  indefinite  duration; 

(b)  substantially  impedes  the 
individual's  ability  to  live 
independently:  and 

(c)  is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions. 

A  person  will  also  be  considered  to 
have  a  disability  if  the  individual  has  a 
developmental  disability,  which  is  a 
severe,  chronic  disability  that  (a)  is 
attributable  to  a  mental  or  physical 
impairment  or  combination  of  mental 
end  physical  impairments;  (b)  is 
manifested  before  the  person  attains  age 
22;  (c)  is  hkely  to  continue  indefinitelyjC^ 
(d)  results  in  substantia!  functional        ^ 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity:  (i) 
Self-care,  (ii)  receptive  and  expressive 
language,  (iii)  learning,  (iv)  mobility,  (v) 
Kelf-direction,  (vi)  capacity  for 
independent  living,  and  (vii)  economic 
self-sufficiency;  and  (e)  reflects  the 
person's  need  for  a  combination  and 
sequence  of  special,  interdisciplinary,  or 
generic  care,  treatment,  or  other  .services 
which  are  of  lifelong  or  extended 
duration  and  are  individually  planned 
and  coordinated. 

The  term  "person  with  a  disability"  is 
defined  as  a  family  under  24  CFR  part 
812  and  may  include,  for  example:  (a) 
Two  or  more  persons  with  disabilities 
living  together,  and  (b)  one  or  more 
persons  with  disabilities  living  with 
another  person  who  is  determined  to  be 
important  to  their  care  or  we!l-b»Mng. 

Seriously  mentally  ill  is  a  person  who 
has  a  severe  and  persistent  mental  or 
emotional  impairment  that  seriously 
limits  the  person's  ability  to  live 
independently. 

Supportive  services  is  assistance  that 
(a)  addresses  the  special  needs  of 
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eligible  persons,  including  housing 
search  assistance;  and  (b)  provides 
appropriate  services  or  assists  such 
persons  in  obtaining  appropriate 
services,  including  health  care,  mental 
health  treatment,  substance  and  alcohol 
abuse  services,  child  care  services,  case 
management  services,  counseling, 
supervision,  education,  job  training  and 
placement,  and  other  services  essential 
for  achieving  and  maintaining 
independent  living.  Inpatient  acute 
hospital  care  does  not  qualify  as  a 
supportive  ser\'ice. 

Supportive  sennce  provider  (or 
service  provider)  is  a  person  or 
organization  licensed  or  otherwise 
qualified  to  provide  supportive  services 
either  for  profit  or  not  for  profit. 

Transitional  housing  means  housing 
that  will  facilitate  the  movement  of 
homeless  individuals  and  families  to 
permanent  housing  generally  within  24 
months.  This  includes,  but  is  not 
limited  to.  the  Depa.-tment  of  Housing 
and  Urban  Development's  Supportive 
Housing  Program  (and  the  predecessor 
Supportive  Housing  Demonstration 
Program),  the  Department  of  Veterans 
Affairs'  Domiciliary  Care  for  Homeless 
Veterans  program,  the  residential  care 
component  of  the  Homeless  Chronically 
Mentally  111  program,  and  the 
Compensated  Work  Therapy/ 
Therapeutic  Residence  program  for 
homeless  veterans,  and  the  Department 
of  Health  and  Human  Services' 
Transitional  Living  Program  for 
Homeless  Youth  and  Transitional 
Housing  Demonstration  Program. 

(2)  General 

The  use  of  rental  assistance  under  this 
set-aside  is  limited  to  homeless  persons 
with  disabilities  as  defined  in  this 
section  of  the  NOFA.  The  rental  voucher 
and  rental  certificate  regulations  are 
published  at  24  CFR  parts  887  and  882 
(including  the  nondiscrimination  and 
Equal  Opportunity  Requirements). 
Under  the  Section  8  program,  the  HA 
makes  monthly  housing  assistance 
payments  to  an  owner  on  behalf  of  an 
eligible  family,  including  a  single 
person  family,  participating  in  the 
program.  The  maximum  housing 
assistance  payment  is  the  difference 
between  the  payment  standard  or  gross 
rent  for  the  appropriate  size  unit  and  30 
percent  of  the  family's  adjusted  income. 
The  HA  may  issue  a  rental  certificate  to 
a  family  selected  to  participate  in  this 
set-aside  if  the  family  requests  a  rental 
certificate  and  the  HA  has  one  available. 
Each  HA  may  select  for  participation 
only  the  number  of  persons  it  is  able  to 
assist  under  the  HA's  share  of  the 
$147.7  million  set-aside  regardless  of 


whether  the  participant  requests  a  rental 
certificate  in  lieu  of  a  rental  voucher. 
When  rental  assistance  provided  by 
HUD  under  this  set-aside  becomes 
available  for  reissue  (i.e..  the  participant 
initially  selected  for  the  program  drops 
out  of  the  program  or  is  unsucce.ssful  in 
the  search  for  a  unit,  or  the  participant 
is  terminated  from  the  program),  the 
rvntal  assistance  may  only  be  used  for 
another  eligible  person  or  family  for 
assistance  under  this  set-aside  until  the 
Department  releases  the  HA  from  that 
obligation  or  five  years,  whichever  is 
earlier. 

(3)  HA  Responsibilities 

The  role  of  the  HA  in  administering 
the  rental  voucher  program  is  outlined 
in  24  CFR  part  887  and  includes 
providing  rental  vouchers,  conducting 
initial  and  periodic  Housing  Quality 
Standards  inspections,  contracting  with 
landlords,  undertaking  annual  and 
intermediate  tenant  income 
verifications,  and  making  housing 
assistance  payments.  If  a  rental  voucher 
holder  requests  a  rental  certificate  in 
lieu  of  a  rental  voucher  and  a  rental 
certificate  is  available,  the  HA  must 
issue  a  rental  certificate  and  follow  the 
rules  of  the  rental  certificate  program  as 
outlined  at  24  CFR  part  882.  (See 
paragraph  1(D)(2)  of  this  NOFA  for  more 
information  on  the  total  number  of 
families  the  HA  is  to  assist  under  this 
set-aside.)  The  R.\  is  also  responsible 
for  selecting  eligible  persons  who  are 
residing  in  transitional  housing  facilities 
and  others  from  the  HA's  Section  8 
waiting  Ust.  from  those  identified 
through  outreach  efforts  who  are 
residing  on  the  street,  or  in  emergency 
shelters.  Additionally.  HAs  must  amend 
their  Equal  Opportunity  Housing  Plans 
to  reflect  the  affirmative  outreach 
procedures  for  persons  with  disabilities 
who  are  least  likely  to  apply  for  the 
program.  Eligible  persons  will  be  issued 
rental  assistance  and  assisted  in  locating 
suitable  private  market  rental  units  that 
meet  the  requirements  of  the  rental 
assistance  programs.  The  HA  will  also 
be  responsible  for  certifying  that  it  will 
ensure  the  provision  of  supportive 
services,  including  funding  the  services 
itself  if  the  planned  resources  do  not 
become  available  for  any  reason.  As  an 
alternative  to  an  HA  certification,  the 
HA  may  provide  a  certification  fix)m  a 
State,  local  government.  Indian  Tribe,  or 
private  entity  that  ensures  the  provision 
of  supportive  services. 

(4)  Supportive  Service  Match 

Supportive  services  must  be  provided 
in  an  amount  that  at  least  matches  the 
total  amount  of  rental  assistance  budget 
authority  requested  from  HUD.  The 


appropriate  level  and  type  of  supportive 
ser\'ices  must  be  provided  to  eligible 
persons  over  the  five-year  period  of  the 
rental  voucher.  It  is  essential  that 
housing  assistance  and  appropriate 
supportive  ser\'ices  be  provided  in  a 
coordinated  manner  to  give  participants 
the  opportunity  and  support  necessary 
for  successful  integratioain  local 
communities. 

(5)  Supportive  Services 

(a)  Search  Assistance.  The  provision 
of  supportive  services  must  include 
housing  search  assistance  to  assist 
selected  persons  to  locate  and  secure 
suitable  housing.  Housing  search 
assistance  should  include  assisting  the 
person  to  find  and  lease  a  housing  unit 
suitable  to  the  person's  needs  and 
desires.  The  HA  also  may  use  a  portion 
of  its  administrative  fees  to  provide 
some  assistance  to  a  person  in  finding 
a  unit  where,  because  of  race,  age.     ■ 
handicap,  large  family  size,  or  other 
reasons,  the  person  is  unable  to  locate 
an  approvable  unit.  Additionally,  the 
HA  will  (i)  counsel  an  eligible  person 
regarding  the  civil  rights  protections 
under  the  Fair  Housing  Act,  Title  VI  of 
the  Civil  Rights  Act  of  1964  and  Section 
504  of  the  Rehabilitation  Act  of  1973; 
(ii)  assist  an  eligible  (>erson  in  filing  a 
housing  discrimination  complaint  if  the 
person  alleges  that  illegal 
discrimination  is  preventing  the  family 
from  leasing  a  unit;  and  (iii)  inform  an 
eligible  person  about  its  right  to  make 
possible  modifications  to  leased 
premises  at  the  person's  expense. 

(b)  Other  services.  It  is  also 
anticipated  that  the  eligible  persons 
who  receive  assistance  under  this  set- 
aside  will  need  other  special  supportive 
services  to  address  their  unique  needs 
in  maintaining  permanent  housing. 
These  include;  (1)  Move-in  assistance, 
such  as  security  deposits  and  utility 
deposits  (except  as  otherwise  provided 
by  a  rental  voucher  or  certificate), 
furnishings,  moving  expenses,  and  other 
assistance  that  will  help  establish  a 
homeless  person  in  permanent  housing; 
(2)  housing  counseling  in  such  areas  as 
budgeting,  housecleaning.  minor 
maintenance  and  repairs,  security 
practices,  and  tenants  rights  and 
responsibilities;  and  (3)  supportive 
services  related  to  the  nature  of  the 
individual's  disability,  including,  but 
not  limited  to,  health  care,  mental 
health  treatment,  substance  and  alcohol 
abuse  services,  child  care  services,  case 
management  services,  counseling, 
supervision,  education,  job  training  and 
placement,  day  care,  nutritional 
services,  intensive  care  when  required, 
assistance  in  gaining  access  to  local. 
State,  and  Federal  government  benefits. 
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other  case  management  services  and 
other  services  essential  for  achieving 
and  maintaining  independent  living. 

(c)  Match  Requirements.  The 
application  must  provide  a  certiBcation 
to  ensure  that  supportive  services  will 
be  provided  and  are  at  least  equal  in 
value  to  the  amount  of  rental  assistance 
budget  authority  to  be  provided  by  HUD 
over  the  five-year  annual  contributions 
contract  (ACC)  term.  The  supportive 
services  may  be  newly  created  for  this 
program  or  already  in  operation.  The 
supportive  services  or  funding  for  the 
services  may  be  provided  by  other 
Federal,  State,  local,  or  private  programs 
and  must  be  documented  in  the  manner 
provided  by  Attachment  7  of  this 
NOFA. 
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The  supportive  services  must  be 
available  to  participants  who  receive 
rental  assistance  for  the  entire  term  of 
the  rental  assistance.  The  value  of 
supportive  services  provided  to  a 
participant  does  not  have  to  equal  the 
amount  of  rental  assistance  provided  for 
that  same  participant.  The  funding  for 
all  supportive  services  does  not  have  to 
match  equally  the  total  amount  of  rental 
assistance  funding  on  a  year-to-year 
basis. 

In  calculating  the  amount  of  the 
matching  supportive  services  as 
documented  in  Attachment  7  of  the 
application,  the  applicant  may  count: 

(i)  The  value  of  cash  provided  by  the 
applicant  or  a  third  party,  including 
States,  local  governments  and  Indian 
Tribes,  or  other  persons  or  organizations 
to  support  program  activities; 

(ii)  The  value  of  non-cash  resources 
(including  the  salaries  of  supportive 
service  providers)  provided  by  the 
applicant  or  a  third  party,  including 
States,  local  governments  and  Indian 
Tribes,  or  other  persons  or 
organizations; 

(iii)  The  value  of  time  and  services 
contributed  by  volunteers  computed  at 
the  rate  of  $10.00  an  hour,  except  for 
donated  professional  services  which 
may  be  counted  at  the  customary  charge 
for  the  service  provided  (Profes^onal 
services  are  services  ordinarily 
performed  by  donors  for  payment,  such 
as  the  services  of  health  professionals 
equivalent  to  the  services  they  provide 
in  their  occupations);  and 

(iv)  The  value  of  a  donated  building 
or  any  lease  on  a  building  used  for  the 
provision  of  supportive  services, 
provided  the  value  included  in  the 
match  is  no  more  than  the  prorated 
share  used  for  the  program. 


II.  Application  Process 

(A)  Application  Submission  and 
Processing 

(1)  Deadline 

Applications  from  HAs  for  the 
competitive  funding  under  the  Section  8 
rental  voucher  set-aside  for  homeless 
persons  with  disabilities  must  be 
received  in  the  Office  of  the  Public 
Housing  Division  Director  or  the 
Director  of  the  Office  of  Indian  Programs 
Office,  of  the  local  HUD  Field  Office 
serving  the  area  of  the  applicant  on  the 
due  date  by  3  p.m.  local  time  on  May 
2. 1994. 

HUD  Field  Office/Indian  Programs 
Office  is  the  official  place  of  receipt  for 
all  applications.  Application  forms 
(HUD-52515)  may  be  obtained  from  the 
appropriate  HUD  Field  Office/Indian 
Programs  Office.  The  above-stated 
application  deadline  is  firm  as  to  date 
and  hour. 

In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  not  received  on 
or  before  the  application  deadline. 
Applicants  should  take  this  policy  into 
account  and  make  early  submission  of 
their  materials  to  avoid  any  risk  of  loss 
of  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Field  Offices  will  not 
accept  applications,  or  any  part  of 
applications,  sent  via  facsimile  (FAX) 
transmission. 

(2)  Application  Processing 

The  Field  O^ce/Indian  Programs 
Office  will  initially  screen  all 
applications,  using  the  "Checklist  for 
Technical  Requirements",  Attachment  1 
of  this  NOFA,  as  a  guide  to  determine 
if  an  application  is  complete.  The  HUD 
Field  Office/Indian  Programs  Office  will 
rate  the  applications  (except  for 
Selection  Criterion  #2)  and  send  the 
applications  and  rating  sheets  for  all 
approvable  applications  to  the  Regional 
Office.  The  Regional  Office  must  rate  all 
applications  for  Selection  Criterion  #2 
and  review  the  ratings  of  all 
applications  for  all  other  selection 
criteria  and  is  responsible  for  the 
consistency  of  the  ratings  among  the 
Field  Offices/Indian  Program  Offices 
writhin  the  region.  The  Regional  Office 
will  re-rate  any  or  all  the  selection 
criteria  for  applications  for  which  a 
Field  Office/Indian  Programs  Office  may 
have  scored  incorrectly  based  on 
information  available  to  the  Regional 
Office  in  the  applications.  The  Regional 
Office  must  document  the  reasons  for  a 
change  in  a  score  for  each  selection 
criterion.  The  highest  scoring  HAs  will 


receive  funding  for  rental  vouchers  from 
the  set-aside  for  the  homeless  persons 
with  disabilities  program. 

(B)  Unacceptable  Applications 

Applications  that  fall  into  any  of  the 
following  categories  will  not  be 
processed: 

(1)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
apolicant  HA,  and  the  suit  is  pending. 

(2)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  court  order,  or 
implementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(3)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes,  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of  non- 
compliance. 

(4)  HUD  has  deferred  application 
processing  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1),  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

(5)  The  HA  has  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings,  fair  housing  and  equal 
opportunity  monitoring  review  findings, 
or  Field  Office/Indian  Programs  Office 
management  review  findings  for  one  or 
more  of  its  rental  voucher,  rental 
certificate,  or  moderate  rehabilitation 
programs. 

(6)  The  leasing  rate  for  rental 
certificates  and  rental  vouchers  under 
ACC  for  at  least  one  year  is  less  than  75 
percent. 

(7)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates. 

(8)  The  HA  does  not  administer  a 
rental  voucher,  certificate,  or  moderate 
rehabilitation  program. 

(9)  The  HA  IS  not  in  compliance  with 
the  Single  Audit  Act,  0MB  Circular  No. 
A-128  and  HUD's  regulations  at  24  CFR 
part  44:  or  0MB  Qrcular  No.  A-133,  as 
applicable. 

flO)  The  HA  has  not  documented  that 
it  will  provide  funds  for  supportive 
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services,  i.e.,  letters  of  intent  to  provide 
commitments,  or  firm  commitments, 
dependent  upon  available  resources 
from  other  agencies  or  from  non-profits, 
that  at  least  match  the  total  amount  of 
rental  assistance  budget  authority 
requested  from  HUD. 

(C)  Application  Selection  Criteria  and 
Ranking  Factors 

Applications  will  be  rated  based  on 
the  criteria  listed  below.  Applicants 
must  receive  points  under  each  of  the 
five  criteria  to  be  eligible  for  an  award. 

(1)  Selection  Criterion  1:  HA 
Administrative  Capability  (25  points) 

(a)  Description.  Overall  HA 
administrative  ability  in  the  Rental 
Voucher,  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs,  as 
evidenced  by  factors  such  as  leasing 
rates  and  correct  administration  of 
housing  quahty  standards  (HQS), 
portability  of  rental  vouchers  and 
certificates,  compliance  with  Fair 
Housing  and  Equal  Opportunity 
program  requirements,  assistance 
payment  computation,  and  rent 
reasonableness  requirements  is  either 
excellent  or  good. 

(b)  Rating.  1&-25  points.  Field  Office 
rates  overall  HA  administration  of  the 
Rental  Voucher.  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs  as 
excellent:  there  are  no  serious 
outstanding  management  review,  fair 
housing  and  equal  opportunity 
monitoring  review,  or  Inspector  General 
audit  findings  (unless  the  Field  Office/ 
Office  of  Indian  Programs  or  the 
Regional  Office  has  appealed  the  Office 
of  Inspector  General  recommendation); 
the  HA  is  complying  with  the 
portability  requirements  under  the 
rental  voucher  and  certificate  programs; 
not  more  than  15  percent  of  the  units 
inspected  by  the  Field  Office  during  the 
last  management  review  failed  to  meet 
housing  quality  standards  (HQS)  or  the 
field  office  is  aware  of  actions  taken  by 
the  HA  to  improve  its  inspection 
procedures;  and  the  leasing  rate  for 
rental  vouchers  and  rental  certificates 
under  Annual  Contributions  Contract 
(ACC)  for  one  year  or  more  was  at  least 
95  percent  as  of  September  30, 1992. 
unless  the  Field  Office/Office  of  Indian 
i'rograms  documents  that  the  report  was 
reflective  of  HA  performance; 

1-15  points.  Field  Office  rates  overall 
HA  administration  of  the  Rental 
Voucher.  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs  as 
good  and  any  management  review,  fair 
housing  and  equal  opportunity 
monitoring  review,  or  Inspector  General 
audit  findings  are  being  satisfactorily 
addressed  (or  the  Field  Office/Office  of 


Indian  Programs  or  Regional  Office  has 
appealed  the  Office  of  Inspector  General 
recommendation);  the  HA  is  complying 
with  the  portability  requirements  under 
the  rental  voucher  and  certificate 
programs;  not  more  than  25  percent  of 
the  units  inspected  by  the  Field  Office 
during  the  last  management  review 
failed  to  meet  HQS  or  the  field  office  is 
aware  of  actions  taken  by  the  HA  to 
improve  its  inspection  procedures;  and 
the  leasing  rate  for  rental  vouchers  and 
rental  certificates  under  ACC  for  one 
year  or  more  was  at  least  85  percent  as 
of  September  30, 1992,  unless  the  Field 
Office/Office  of  Indian  Programs 
documents  that  the  report  is  not 
reflective  of  HA  performance; 

0  points.  If  neither  of  the  above  , 
statements  apply,  assign  0  points. 

(2)  Selection  Criterion  2:  Need  (25 
points) 

(a)  Description.  The  need  for  a  rental 
assistance  program  targeted  to  homeless 
persons  with  disabilities  as  evidenced 
by  data  which  show  the  unmet  need  and 
the  application  demonstrates  an 
understanding  of  the  specific  homeless 
population(s)  to  be  served.  Information 
from  the  Street  component  of  the  1990 
U.S.  Census  may  not  be  used  to 
document  the  need  for  this  set-aside 
within  the  HA's  jurisdiction. 

(b)  Rating.  16-25  points.  The 
application  includes  an  estimate  of  the 
size  of  the  homeless  population  within 
the  HA's  jurisdiction  based  on  credible 
surveys,  reports  or  other  data-gathering 
mechanisms  on  homeless  populations 
or  the  applicable  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
and  the  size  is  large  relative  to  that 
presented  by  other  applications  within 
the  applicant's  HUD  region.  The 
application  also  reveals  an  indepth 
understanding  of  the  homeless 
population  proposed  to  be  served. 

1-15  points.  The  application  includes 
an  estimate  of  the  size  of  the  homeless 
population  within  the  HA's  jurisdiction 
based  on  credible  surveys  or  reports  on 
homeless  populations  or  the  applicable 
CHAS  and  the  size  is  of  average  to  less 
than  average  size  relative  to  that 
presented  by  other  applications  within 
the  applicant's  HUD  region  or  the 
estimates  are  based  on  less  credible 
surveys,  reports  or  other  data-gathering 
mechanisms  on  homeless  populations. 
The  application  also  reveals  a  general 
but  less  than  in-depth  understanding  of 
the  homeless  population  proposed  to  be 
served. 

0  points.  If  neither  of  the  above 
statements  apply,  assign  0  points. 


(3)  Selection  Criterion  3:  Program 
Implementation  (25  Points) 

(a)  Description.  The  application 
describes  the  proposed  method  to  use 
the  rental  vouchers  to  help  house  the 
eligible  population  and  provide 
services. 

(b)  Rating.  16-25  points.  The 
application  describes  the  timely 
implementation  of  a  plan  that  will  result 
in  eligible  participants  finding 
permanent  housing  and  maintaining 
residential  stability.  The  plan  has  all  of 
the  following  elements  and  links  all  the 
elements  in  a  consistent  framework:  (a) 
The  proposed  outreach  and  selection 
efforts  ensure  that  the  targeted 
population  is  served;  (b)  The  plan 
provides  housing  search  assistance  that 
will  ensure  that  eligible  persons  obtain 
appropriate  housing;  (c)  The  plan 
describes  a  program  that  will  link 
participants  to  appropriate  supportive 
services;  (d)  The  plan  describes  an 
evaluation  component  that  will  result  in 
an  evaluation  of  program  effectiveness 
by  the  HA,  and  by  the  entities  that 
certify  to  provide  supportive  services, 
and  the  applicant's  making  appropriate 
improvements  to  the  program. 

1-15  points.  The  application  provides 
for  the  timely  implementation  of  a 
consistent  plan  that  generally  covers  the 
following  elements  for  the  use  of  rental 
vouchers  by  the  HA:  (a)  The  plan 
describes  minimal  outreach  and 
selection  efforts  for  the  targeted 
population  of  eligible  persons  that  will 
be  served;  (b)  The  plan  provides 
housing  search  assistance  only  to  a 
portion  of  the  eligible  persons;  (c)  The 
plan  describes  a  program  with  a 
minimal  link  of  participants  to 
appropriate  supportive  services  on  a 
consistent  basis:  and  (d)  The  plan 
describes  that  a  limited  overall  program 
evaluation  will  be  conducted  by  the  HA. 
and  the  entities  that  certify  to  provide 
the  supportive  services,  for  effectiveness 
and  appropriate  improvements. 

0  points.  If  none  of  the  above 
statements  apply,  assign  0  points. 

(4)  Selection  Criterion  4:  Quality  of  the 
Proposed  Supportive  Services.  (25 
points) 

(a)  Description:  The  application 
provides  a  description  of  the  proposed 
supportive  services  over  the  period  of 
the  rental  assistance. 

(b)  Rating.  16-25  points.  The 
application  describes  available 
supportive' services  that  will  meet 
almost  all  of  the  needs  of  the  targeted 
population.  This  is  evidenced  by:  (a) 
The  identification  of  supportive  services 
appropriate  to  the  needs  of  the 
population  proposed  to  be  served;  (b)  A 
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description  of  the  directly-related 
qualifications  or  experience  of  the 
supportive  services  staff;  and  (c)  A  plan 
for  monitoring  and  evaluating  the 
supportive  services  provided  to  eligible 
persons  to  ensure  that  services  are 
appropriate  to  their  changing  needs  on 
an  individual  basis. 

1-15  points.  The  application 
describes  the  proposed  supportive 
services  that  will  meet  some  but  not 
most  of  the  needs  of  the  eligible 
population.  This  is  shovm  by:  (a)  The 
identification  of  supportive  ser\'ices 
appropriate  to  some  of  the  needs  of  the 
population  proposed  to  be  served;  (b)  A 


description  of  indirectly-related 
qualifications  or  experience  of  the 
supportive  services  staff;  and  (c)  A  plan 
for  monitoring  and  evaluating  the 
supportive  services  provided  to  eligible 
persons  that  is  somewhat  likely  to 
ensure  services  appropriate  to  their 
changing  needs. 

0  points.  If  neither  of  the  above 
statements  apply,  assign  0  points. 

(5)  Selection  Qiterion  5:  Documentation 
of  First  Year  Supportive  Service 
Funding.  (20  points) 

(a)  Description:  The  application 
provides  copies  of  firm  financial 


Percent 
Points  .. 


(D)  Local  Government  Comments 

Section  213  of  the  Housing  and 
Community  Development  Act  of  1974 
requires  that  HUD  independently 
determine  that  there  is  a  need  for  the 
housing  assistance  requested  in 
applications,  and  solicit  and  consider 
comments  relevant  to  this  determination 
fit)m  the  chief  executive  officer  of  the 
unit  of  local  government.  The  Field 
Office/Indian  Programs  Office  will 
obtain  Section  213  comments  from  the 
unit  of  general  local  government  in 
accordance  with  24  CFR  part  791, 
subpart  C,  Applications  for  Housing 
Assistance  in  Areas  Without  Housing 
Assistance  Plans.  Comments  submitted 
by  the  unit  of  general  local  government 
must  be  considered  before  an 
application  can  be  approved. 

For  purposes  of  expediting  the 
application  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  application 
commenting  on  the  HA  application  in 
accordance  with  Section  213.  Since 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  Section  213  letter  should  not 
only  comment  on  the  application,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  local  unit  of 
government. 

(E)  Funding  Applications  for  Regional 
Office  Competition 

(1)  General 

The  set-aside  of  funding  for  very  low- 
income  homeless  persons  with 
disabilities  is  for  a  competition  among 
eligible  HAs  within  each  HUD  Region. 
The  HUD  Field  Office/Indian  Programs 
Office  will  review  and  rate  the  HA 
applications  on  the  basis  of  the  selection 


criteria  and  then  forward  the  HA 
applications  on  the  basis  of  the  selection 
criteria  and  then  forward  the 
applications  and  the  rating  sheets  to  the 
appropriate  Regional  Office  for  review, 
re-rating  of  the  criteria  (if  necessary  to 
ensure  consistency  in  the  rating  of 
applications  in  that  region),  and 
selection  of  the  highest-rated  approved 
applications. 

(2)  Maximum  Funding  Allowed 

The  Regional  Offices  may  not  approve 
funding  for  an  HA  under  this  NOFA  for 
more  than  200  units. 

(3)  Minimum  Funding  Allowed 

The  Regional  Offices  may  not  approve 
funding  for  an  HA  under  this  NOFA  for 
less  than  25  units,  unless: 

(i)  The  HA  requests  fewer  than  25 
units;  or. 

(ii)  The  residual  budget  authority  after 
funding  higher  ranking  applications  is 
insufficient  to  fund  at  least  25  units. 

(4)  Funding  Procedure 

The  Field  Office/Indian  Programs 
Office  will  forward  all  approvable 
applications  along  with  the  rating  sheets 
to  the  Regional  Office.  The  Regional 
Office  will,  after  its  review  and  re- 
rating,  rank  within  that  region  all 
approvable  applications.  The  Regional 
Office  must  select  for  funding 
applications  in  rank  order  until  all  the 
housing  assistance  budget  authority  is 
selected  for  use. 

Where  a  Regional  Office  selects  for 
funding  applications  according  to  rank 
order,  only  to  find  it  has  some  number 
of  units  left,  but  not  enough  to  fund  the 
next  fundable  application  in  its  entirety 
or  for  the  minimum  of  25  units,  that 
application  can  be  selected  for  funding 
to  the  extent  of  the  number  of  units 
available. 

The  Regional  Office  must  promptly 
notify  the  applicable  Field  Office  or 


commitments  to  fund  the  first  year  of 
the  proposed  supportive  services.  The 
first  year  of  supportive  services  funding 
is  expected  to  exceed  16%  of  the  total 
amount  of  rental  assistance  funding 
requested  from  HUD. 

(b)  Rating.  0-20  points.  Points  will  be 
awarded  based  on  the  extent  to  which 
the  firm  commitments  are  available  at 
the  time  of  application.  Points  will  be 
given  by  dividing  the  value  of  the 
documented  firm  commitments  for  first 
year  funding  for  supportive  services  into 
the  value  of  the  requested  rental 
assistance  as  shown  in  the  following 
table: 


0       1-5         6-10       11-15       16+ 
0  5  10  15  20 


Indian  Programs  Office  as  to  the  status 
of  any  applications  from  HAs  and,  if 
applicable,  the  amount  of  budget 
authority  to  be  made  available  for  HA 
applications  that  were  selected  for 
funding  by  the  Regional  Office. 

(F)  Reallocation  of  Funds  Between 
Metropolitan  and  Nonmetropolitan 
Areas 

The  funding  for  this  set-aside  is  not 
subject  to  the  split  between        * 
metropolitan  and  nonmetropolitan  areas 
as  usually  required  by  24  CFR  791.403 
(a).  An  HA  may  apply  for  funding  in  its 
jurisdiction  and  the  Regional  Office  will 
select  for  funding  applications  without 
regard  to  the  metropolitan  or 
nonmetropolitan  designation  of  the 
county  or  counties. 

III.  Checklist  for  Application 
Submission  Requirements 

(A)  General  \ 

The  application  from  the  HA  shall 
include  the  information  requested  in 
this  section  and  Attachment  1  of  this 
NOFA  as  well  as  any  other  data  which 
the  applicant  wishes  to  submit. 

(B)  Required  Application  Contents 

(1)  HA  Application  Forms 

Each  HA  must  submit  Form  HUD- 
52515,  Application  for  Existing  Housing 
(Attachment  2),  in  accordance  with  the 
applicable  program  regulations,  and  a 
cover  letter  stating  the  total  number  of 
rental  vouchers  requested  and  the 
minimum  number  acceptable  (See  Item 
1  of  Attachment  1). 

(2)  Description  of  Homeless  Population 

The  application  must  describe  on  not 
more  than  4  pages  the  number  and 
characteristics  of  the  very  low-income 
homeless  persons  with  disabilities  to  be 
served  and  the  living  situations  that 
qualify  them  as  homeless.  The  basis,  or 
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source,  used  for  making  these  estimates 
and  estimates  of  the  homeless 
population  in  the  HA's  jurisdiction 
should  be  identified  and  may  include 
local  surveys  or  reports,  including  the 
applicable  CHAS. 

(3)  Narrative  on  Program 
Implementation 

The  application  must  describe  on  not 
more  than  10  pages: 

(a)  An  explanation  of  how  the 
proposal  will  serve  f)ersons  who  are 
disabled,  including  any  specially 
designed  program  components  that 
serve  any  targeted  homeless  population, 
including  persons  who  are  seriously 
mentally  ill;  have  chronic  problems 
with  alcohol,  drugs,  or  both;  or  have 
acquired  immunodeficiency  syndrome 
(AIDS  or  related  diseases)  and  their 
families: 

(b)  The  proposed  plan  for  the  use  of 
the  rental  assistance,  and  the  proposed 
outreach  efforts  used  to  obtain 
participation  of  the  targeted  population 
of  eligible  persons; 

(c)  The  method  that  the  HA  will  use 
to  select  eligible  persons  and  may 
describe  any  written  agreements  with 
transitional  housing  facilities,  homeless 
shelters,  local  government  agencies  and/ 
or  service  providers  to  assist  in  the 
identification  of  eligible  persons; 

(d)  The  plan  for  housing  search 
assistance  and  how  participants  will  be 
linked  to  appropriate  supportive 
services; 

(e)  The  plan  for  evaluating  the 
effectiveness  of  the  overall  program  by 
the  HA.  and  the  entities  that  certify  to 
provide  supportive  services,  and  how 
improvements  will  be  made,  if  needed; 
and 

(f)  How  the  program  will  be  carried 
out  in  a  timely  manner. 

(4)  Description  of  Supportive  Services 

The  application  must  include  the 
following  information  on  the  proposed 
supportive  services,  on  not  more  than  8 
pages  for  items  (a)  to  (d)  and  on 
additional  pages  for  items  (e)  and  (f): 

(a)  A  description  of  the  range  of 
supportive  services  that  are  appropriate 
to  the  target  population  being  served, 
and  the  planned  method  for  delivery  at 
scattered  sites; 

(b)  Identification  of  the  proposed 
service  provider(s)  and  a  statement  of 
the  qualifications  and  experience  of  the 
provider(s)  in  managing  the  service  that 
will  be  provided; 

(c)  The  management  and  staffing 
plans  of  the  service  provider(s), 
including  the  number  and  qualifications 
of  professionals  and  volunteers,  with 
respect  to  the  service  to  be  provided; 


(d)  A  description  of  how  the  service 
will  be  monitored,  evaluated  and,  if 
necessary,  adapted  to  meet  the  changing 
needs  of  the  population  to  be  served  and 
how  the  services  assist  participants  in 
assimilating  into  the  community; 

(e)  A  certification  ensuring  the 
provision  of  supportive  services  over 
the  term  of  the  rental  assistance;  and 

(0  Firm  financial  commitments  from 
supportive  service  providers  for  the  first 
year  of  funding.  Financial  commitments 
for  funding  of  supportive  services  for 
the  second  through  the  Rfih  year  of  the 
demonstration  program.  The  total 
financial  commitments  must  match  on  a 
one-for-one  basis  the  amount  of  funding 
provided  for  rental  assistance.  Any 
documentation  from  States,  units  of 
general  local  t;nvernment.  Indian  Tribes, 
HAs,  service  providers  and  other  third 
parties  for  supportive  services 
commitments  made  to  the  program  must 
follow  the  required  format  in 
Attachment  7  of  this  NOFA. 

(5)  Drug-Free  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  a  drug-free 
workpl  ice.  Thiis.  each  HA  must  certify 
(even  tnough  it  has  done  so  previously) 
that  it  will  comply  with  the  drug-free 
workplace  requirements  in  accordance 
with  24  CFR  part  24.  subpart  F.  (See 
attached  Certification  for  Drug-Free 
Workplace,  Attachment  3.) 

(6)  Certification  Regarding  Lobbying 

Section  319  of  the  Department  of  the 
Interior  Appropriations  Act.  Public  Law 
101-121.  approved  October  23.  1989. 
(31  use.  1352)  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  the  use  of  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  ir.  connection  with  the 
specific  contract,  grant,  or  loan.  The 
E)epartment's  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110.  any  H.^  submitting  an 
application  under  this  NOFA  for  more 
than  $100,000  of  budget  authority 
assistance  must  submit  a  certification 
and,  if  warranted,  a  Disclosure  of 
Lobbying  Activities.  To  assist  HAs,  the 
text  for  the  certification  regarding 
lobbying  (Attachment  4  and  Standard 
Form  LLL,  "Disclosure  Form  to  Report 
Lobbying",  Attachment  5)  are  attached. 

(7)  Certification  Regarding  Compliance 
With  Single  Audit  Act 

The  HA  must  be  in  compliance  with 
the  Single  Audit  Act.  OMB  Circular  No. 
A-128  and  HUD's  implementing 
regulations  at  24  CFR  part  44;  or  OMB 


Circular  No.  A-133.  in  order  to  be 
eligible  for  funding.  The  certification 
must  include  the  period  covered  by  the 
last  audit  conducted  and  submitted  to 
HUD  in  accordance  with  these 
requirements,  or  the  period  covered  by 
the  audit  currently  under  contract. 
Applicants  who  are  not  currently  in 
compliance  with  the  audit  requirements 
are  not  eligible  for  funding.  To  complete 
the  application,  an  HA  must  submit  a 
certification  of  its  compliance  with  the 
Single  Audit  Act  (see  Attachment  6). 

rV.  Corrections  to  Deficient 
Applications 

To  be  eligible  for  processing  an 
application  mu.st  be  received  by  the 
appropriate  Field  Office/Iadian 
Programs  Office  no  later  than  the  d.'te 
and  time  specified  in  Section  !I  of  this 
NOFA.  The  Field  Office/Indian 
Programs  Office  will  initially  screen  all 
applications  and  notify  HAs  of  technical 
deficiencies  by  letter. 

If  an  application  has  ttjchnical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  written  notification  to 
submit  the  missing  or  corrected 
information  to  the  Field  Office  and/or 
Indian  Programs  Office.  Curable 
technical  deficiencies  relate  only  to 
items  that  do  not  improve  the 
substantive  quality  of  the  application 
relative  to  the  rating  factors. 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e..  the 
time  in  the  appropriate  Field  Office/ 
Indian  Program  Office),  of  the 
fourteenth  calendar  day  of  the 
correction  period  will  not  be  accepted 
and  the  application  will  be  rejected  as 
incomplete.  All  HAs  are  encouraged  to 
review  the  initial  screening  checklist 
provided  in  Attachment  1  of  this  notice. 
The  checklist  identifies  all  technical 
requirements  needed  for  application 
processing.  An  HA  application  that  does 
not  comply  with  the  requirements  of  24 
CFR  887.55(b)  and  this  notice,  including 
the  drug-free  workplace  certification 
and  the  anti-lobbying  certification/ 
disclosure  requirements,  Single  Audit 
Act  certification,  after  the  expiration  of 
the  14-day  cure  period  will  be  rejected 
from  processing. 

V.  Other  Matters 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  Part 
50.  which  implement  section  102(2)(C) 
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of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street,  SVV.,  Washington,  DC  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effects  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
{government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOFA  would  not 
substantially  alter  the  established  roles 
of  HUD,  the  States  and  local 
governments,  including  HAs. 

(C)  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
family  eligibility. 

(D)  Accountability  in  the  Provision  of 
HUD  Assistance 

On  March  14, 1991  (56  FR  11032). 
HUD  published  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16. 
1992.  HUD  published,  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of.  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 
(1)  Documentation  and  Public  Access 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 


denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HlJD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HLT)  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  publi!>hed 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
information  on  these  requirements.) 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C.  and 
the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

(E)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  o.''  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  IHAs  established  by 
an  Indian  tribe  as  a  result  of  the  exercise 
of  tbe  tribe's  sovereign  power  are 


excluded  from  coverage  of  the  Byrd 
Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

(F)  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  by  final  rule  published  in 
the  Federal  Register  on  May  17, 1991 
(56  FR  29912).  and  is  codified  at  24  CFR 
part  86.  If  readers  are  involved  in  any 
efforts  to  influence  the  Department  in 
these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

(G)  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance  that  entails 
a  competition  for  its  distribution.  HUD's 
regulations  implementing  section  103 
are  codified  at  24  CFR  part  4  (see  56  FR 
22088.  May  13. 1991).  In  accordance 
with  the  requirements  of  section  103. 
HUD  employees  involved  in  the  review 
of  applications  and  in  the  making  of 
funding  decisions  under  a  competitive 
fimding  process  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

Any  questions  concerning  the  Reform 
Act  rule  should  be  directed  to  the  Office 
of  Ethics.  Room  2158.  Department  of 
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Housing  and  Urban  Development,  451 
Seventh  Street,  S\V..  Washington,  DC 
20410-3000.  Telephone:  (202)  708-3815 
(voice/TDD).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Authority:  Sees.  3.  5,  8.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  .1437c, 
1437f). 


Dated:  January  25,  1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Attachment  1— Checklist  for  Technical 
Requirements 

The  following  checklist  specifies  the 
required  information  which  must  be 
submitted  in  the  application. 

Initial  Screening  Checklist 


HA 


Yes 


No 


Field  01- 
fice 


Yes     No 


1 .  The  applicatton  contains  a  cover  letter  stating  ttie  total  number  of  rental  vouchers  requested  in  the  application  and  in- 
dicates whether  the  applicant  is  willing  to  accept  a  reduced  number  and  the  minimum  number  the  applicant  Is  willing 
to  accept. 

2.  The  application  includes  Form  HUD  52515,  application  for  Section  8  rental  voucher  funding. 

3.  The  application  denwnstrates  that  the  applicant  qualifies  as  a  public  housing  agency  and  is  legally  qualified  and  au- 
ttiofized  to  participate  in  ttie  rental  assistance  programs  for  the  area  in  which  the  programs  are  to  be  carried  out. 
Such  demonstration  includes:  (1)  the  relevant  enabling  legislation,  (ii)  any  rules  and  regulations  adopted  or  to  be 
adopted  by  the  agency  to  govern  its  operations,  and  (in)  a  supporting  opinion  from  the  agency  counsel.  If  such  docu- 
ments are  currentty  on  file  in  the  Field  Office/Indian  Programs  Office  they  do  not  have  to  be  resutxnitted. 

4.  The  application  includes  a  statement  that  the  housing  quality  standards  to  be  used  in  the  operation  of  the  program 
will  be  as  set  forth  in  24  CFR  887.251  or  that  variations  in  the  Acceptability  Criteria  are  proposed  or  have  been  ap- 
proved by  the  Field  Office/Indian  Programs  Office.  In  the  latter  case,  each  proposed  variation  shall  tie  specified  and 
justified. 

5.  The  application  contains  a  written  nan^ative  explanation  of  the  proposed  implenr>entation  of  the  set-aside  of  rental 
voucher  funding  for  homeless  persons  with  disabilities  as  required  by  Section  111(B)(3)  of  this  NOFA.  The  narrative 
must  show  a  schedule  for  the  lease-up  of  100%  of  the  units  within  12  months  of  application  approval. 

6.  The  application  contains  a  description  of  the  data  which  shows  the  extent  of  homelessness  within  the  HAs  jurisdiction 
as  required  by  Section  111(B)(2)  of  this  NOFA. 

7.  The  application  includes  a  certification  from  the  HA  or  a  State,  local  government,  Indian  Tribe  or  private  entity  (See 
Attachnnent  7)  tfiat  ensures  the  provision  of  supportive  services,  including  funding  the  services  itself  if  the  planned  re- 
sources do  not  become  availatile  for  any  reason. 

8.  The  application  contains  a  descnption  of  supportive  services  proposed  to  be  provided  over  the  five  year  term  of  the 
ACC  as  required  by  Section  111(B)(4)  of  this  NOFA. 

9.  The  application  also  contains  documentation  for  the  proposed  supportive  services  program  as  required  by  Section 
111(B)(4)  of  this  NOFA. 


Requirement  for  Drug-Free  Workplace  Certification,  Anti-Lobbying  Certification  and  Disclosure  Statement  and  Single  Audit  Act 


The  application  meets  HUD's  drug-free  worVpiace  requirement  set  out  at  24  CFR  part  24,  sutipart  F.  (The  application 
contains  an  executed  Certification  for  a  Drug-Free  WorVplace  (Attachment  3).) 

The  application  meets  HUD's  regulations  regarding  anti-lolDbying  set  out  at  24  CFR  part  87.  The  anti-lobbying  require- 
ments apply  to  applications  ttiat,  it  approved,  would  result  in  the  HA  otJtaining  more  than  Si  00,000  in  budget  authority. 
To  comply,  HAs  must  sutimrt  an  Anti-  Lotibying  Certification  (Attachment  4)  and  if  warranted,  a  Disclosure  of  Lobbying 
Activities  (Attachment  5). 

The  application  meets  the  requirement  that  the  applicant  is  in  compliance  witti  the  Single  Audit  Act,  OMB  Circular  No. 
A-128  and  HUD's  regulations  at  24  CFR  Part  44;  or  OMB  Circular  No.  A-133.  The  HA  must  submit  a  Single  Audit 
Act  Certification  (Attachment  6).  HAs  who  are  not  currently  in  compliance  with  the  audit  requirements  will  not  be  eligi- 
ble for  funding. 
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Application  for 
Existing  Housing 

Section  8  Housing  Assistance  Payments  Program 

Seod  the  original  and  t»K>  copies  of  this  application  form  and  attachments  to  the  local  HUD  Field  Office 


US.  DeparlnMnl  ol  HotMlng 
SAO  Urean  Developfiieirt 

Office  of  Public  and  Indian  Housing 


ATTACHMENT  2 


OMBApproval  No  2577-0169  (exp  8/30/95) 


Public  reporting  burden  for  this  collectpon  of  infonnalion  is  estimated  to  average  0  5  hours  per  response,  induding  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information    Seod  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  thts  collectton  of  Informatioo.  induding  suggestions  for  reduang  this  burden,  to  the  Reports  lkte.nagemenl  Officer.  Office  of 
Information  Poloes  and  Systems.  US  Department  of  Housing  and  Urban  Development.  Washington.  DC  20410-3600  and  to  the  Office  of  Management  and 
Budget,  Papeooork  Reduction  Project  (2577-0169),  Washington.  D  C  20503    Do  not  send  the  completed  form  to  either  of  these  addresses 
Name  ol  me  PutHic  Housing  Agency  (PhAj  requesiing  hous.nfl  assistance  payments. 


AppucanorVPfcfsci  No,  (HUD  um  only) 


Mailing  AdOress  ol  me  PHA 


I      I      ' 


1 — I I !_l I I I I      I      I 

Requesiea  housing  assistance  payments  are  lor 
How  many  Caniticaies''    How  many  VoiKtiert? 


Signature  ot  PHA  Oflicer  aulhonied  lo  sign  mis  ai^licalion 

X 


Have  you  (ubmined  prior  applcauons:       No  Yes 
. .  lor  Section  8  Certificates?  [~~]  r~| 


.  (or  Section  8  Housing  Voucher$'> 


Tiue  ol  PHA  Oiicer  autnonzed  lo  sign  mis  application 


Pnone  Numoer 


Legal  Area  ol  Operation  (area  In  wtiicn  ma  PHA  detarmnes  mat  it  may  legally  enter  inio  Coniracts) 


Date  ol  Application 


A.  Primary  Ar««(8)  from  which  families  to  be  assisted  will  be  drawn. 
LocaWy  (dty.  town,  etc.) 

County 

Congressional 
Olstilel 

UnlU 

B.  Propoaed  Aaslsled  Dwelling  Units 
Housing  Program 

NumterofC 

Elderly,  HandicappeO  Disat>ea 
Efficiency    |     l-BR      [     2-BR 

weWng  Unit*  by  Bedroom  Court 

Non-E 
1-BR           2-6R           3BR 

Iderly 
4-BR 

S-BR       6*BR 

Tolsl 

Dwvillfiy  units 

Cetlilicales 

Housing  Vouchers 

C.  Nesd  lor  Housing  Assistance.       Demonstrate  that  me  proieci  requested  m  mis  aopiication  it  consistent  w<tn  me  applicable  Housing  Assitiarrs  Piv  ndudi'^  the  goals  tor 
meeting  me  housing  needs  ot  Lcwrerlncome  Families  or.  in  me  absence  ol  sucn  a  Plan,  mat  me  proooseo  proiect  is  responsive  lo  the  conaitior  oi  me  housr^  siocx  m  me 
community  ana  tne  housing  assistance  needs  o)  l^xiwer-lncome  Families  (inouOing  me  eioeny.  hanoicappea  ana  9>sat)ied.  large  tamilies  ana  mote  displaced  or  lo  t>e  dispiacad) 
residing  wi  or  axpaciad  to  reside  in  me  community   (It  additional  space  is  needed,  add  separate  otQet.) 


D.  Qualification  as  a  Public  Housing  Agency.  Demorstrate  that  the  aopicant  qudifies  as  a  Pi  Mr  Housing  Agency  and  s 
legally  qualiSed  and  authonzed  to  carry  ou  the  project  applied  tor  n  the  application  (*ec*  •  me  appropnaie  bo«es) 

Submitted  with 
this  appHcation 

Previously 
•ubmlttad 

1.  The  relevant  enabling  legislation 

2.  Any  rules  and  regulations  a<Jop«ed  or  to  be  adopted  by  the  agency  to  govern  its  operations 

3.  A  supporting  opinion  from  the  Public  Housing  Agency  Counsel 

Retain  this  record  for  the  term  of  the  AGO. 
Previous  editions  are  obsolete 


page  1  of  2 


form  HUD-5251S  (7'8e) 
ref  handbook  7420  3 
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E.  FlMncW  and  A4inMa<ra<lv«  CapabUHy.        Dmattw  tw  npacltnc*  ol  ><•  PHA  in  admtrwMflne  housing  or  olAw  proeramt  wkI  provid*  olhw  Inlormatt^ 
••tdancM  pratani  or  paanual  manag*'"*")  capatMHy  lor  Om  prepotwt  program. 


f .  Houaing  Quality  Standard*.      Provwa  a  tatemeni  mat  ma  Housing  QuaMy  Standard  » tw  used  in  m«  oparaljoo  of  ma  program  wm  ba  a*  ut  lorm  In  ma  program 
ragUauon  or  mat  ranaton*  m  m«  Acx»piae>ij:y  Cilieria  ara  propotad.  In  ma  ianar  caia.  aaim  propcnad  vwiatliyi  snail  ba  speoiied  and  justKlad. 


0.  Laaslng  SdMdula.    Provide  a  proposed  sefiedule  speatying  me  numeei  ot  units  to  be  leased  by  me  end  o(  each  mrea-monm  period. 


H.  Avaraga  Monthly  Adjustad  Incoma 
tmcJMKTf  1-BR 


(Housing  Vouchers  Only) 
2-BR 


3-BR 


4-BR 


5-BR 


e«BR 


L    Attachmanti.    The  tonoanng  addnional  lems  must  ba  »ob(T«ned  eimer  wim  ma 
application  or  anar  applcailon  approval,  but  no  later  man  wim  ma  PHA  executed  ACC. 

SubmMted  wtth 
IMa  application 

Teba 

Pravtouaty 
aubfflltted 

V.   Equal  Opportunrty  Housing  Plan 

2.   Equal  Opportunrty  Cemtications.  Form  HUD-916 

3    Estimates  of  Reauirad  Annual  Contributions,  torms  HUD- 52672  and  HUD- 52673 

4.  Administrative  Plan 

5.  Proposed  Schedule  ot  Ailowancss  for  UtihDes  and  Other  Services,  form  HUD  52667. 
with  a  ^isaficalKxi  of  the  amounts  prnprised 

HUD  Field  Office  Recommendations 

Signatura  and  TKIa 

Date 

^ 

page  2ol2 


form  HUD-S2S15 
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Attachment  3 — Certification  Regarding 
Drug-Free  Workplace  Requirements 
(From  24  CFR  24.  Appendix  C) 
Instructions  for  Certification 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

2.  The  certification  set  out  below  is  a 
ma4erial  rtpreseiitation  of  fact  upon 
which  reliance  v.as  placed  when  the 
agency  determined  to  award  the  grant. 
If  it  is  later  determined  that  the  grantee 
knowingly  rendered  a  false  certification, 
or  otherwise  violates  the  requirements 
of  the  Drug-Free  Workplace  Act,  the 
agoncy.  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals, 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

Certification  Regarding  Drug-Free 
Workplace  Requirements — Alternate  I 

A.  The  grantee  certifies  that  it  will 
provide  a  dnig-free  workplace  by: 

(a)  Publishing  a  statement  notif>'ing 
em.ployees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifv'ing  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition;     , 

(bj  Establishing  a  drug-free  gwareness 
program  to  inform  employees  about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2J  The  grantee's  policy  of 
maintaining  a  drug- free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 
(a): 

(d)  Notif>'ing  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will — 

(1)  Abide  by  the  terms  of  the 
statement:  and 


(2)  Notify  the  employer  of  any 
criminal  drug  statute  conviction  for  a 
violation  occurring  in  the  workplace  no 
later  than  five  days  after  such 
conviction; 

(e)  Notifying  the  agency  within  ten 
days  after  receiving  notice  under 
subparagraph  (d)(2)  from  an  employee 
or  otherwise  ref:eiving  actual  notice  of 
such  conviction; 

(f)  Taking  one  of  the  following 
actions,  within  30  days  of  receiving 
notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so 
convicted — 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination;  or 

(2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  bv  a 
Federal,  State  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b),  (c),  (d).  (e)  and  (0 

B.  The  grantee  shall  insert  in  the 
space  provided  below  the  site{s)  for  the 
performance  of  work  done  in 
connection  with  the  specific  grant: 

Place  of  Performance  (Street  address, 
city,  county,  state,  zip  code) 


(Name  &  Title) 

(Signature  &  Date) 
Alternate  U 

The  grantee  certifies  that,  as  a 
condition  of  the  grant,  he  or  she  will  not 
engage  in  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  in 
conducting  any  activity  with  the  grant. 

(Name  &  Title) 

(Signature  &  Date) 

Attachment  4 — Certification  Regarding 
Lobbying  Certification  for  Contracts, 
Grants,  Loans,  and  Cooperative 
Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 


(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  a  Member  of 
Congress  in  connection  with  the 
awarding  of  any  Federal  contract,  tlie 
making  of  any  Federal  grant,  the  making 
of  any  Federal  loan,  the  entering  into  of 
any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  f'.rant.  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  bo  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress 
in  connection  with  this  Federal 
contract,  grant,  loan,  or  cooperative 
agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form 
-LLL.  "Disclosure  Form  to  Report 
Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  bv  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

Signed  by:  (Name,  Title  &  Signature  of 
Authorized  HA  Official) 

(Name  &  Title) 
(Signature  &  Date) 
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Disclosure  of  Lobbying  Activities  attackkent  s 


Co»»pMe  fhia  forni  to  disclose  tobby«ng  activrties  pursuarrt  lo  31  U.S.C.  1352 
{S««  severs*  MOe  to*  wsfrucBors  anO  chjMc  bowJen  dtockisure  ) 


Approved  by  0MB 
0348-0046 


1.   Typ*  M  F»tf«rai  AcMen: 

□  a.  coft'acJ 

b  grant 

c  cooperatvfl  agreement 

d  toan 

•  loan  guarantee 

t  loan  msurarce 


2.   Status  of  F*dwal  Aottoo: 

□  &  btd/otfer/appOcation 
b  lr«lai  award 
c  posl-a>Mard 


4.  Mm*  and  «Jrfi»—  o«  n»>orttng  EMiMy: 
[      [Pnme  [      [Subawawiee     Tw. 


,  w  Known! 


Oongrmstonol  Otstrtd,  V  lino«>n 


fc  F«d«fal  OapariRMAVAoMicy: 


3.   Rvpofl  Typ#; 


I 1  a.  iruJSal  Ring 


malenal  change 

for  UMtrtat  Chang*  Ontr 
year quarter 


9.  H  Raperting  Entity  In  No.  4  la 


Cowy atonal  DiatHcl,  tf  Itnonvn: 


7.  Fadarai  Prcgraw  Haiaa.'Oaacription: 


CFDANunibOT  Kwptcable 


^  Fadafw  Actfoti  Nimibav,  if  Nnowfi.' 


9.  Award  Amotmt,  tf  known 
S 


10a    NaoM  and  Hilclim  ol  Lofcby<i^  Entity 

(V  intfvnduai.  last  name,  first  nwito.  Mi): 


k.  lndt«MMtaPaftenaliisS«rvtoaa(Widud»)gad(»Msifdi(leremfromNo  tOa.) 
Past  nama.  bsl  nanw.  Ml) 


imnch  Cormrvemcr^  SrttHs)  y  ill.  <.  «  n«ic»ssarv' 


It.  AmeuiM  ol  Payntam  (cfte<*  a«  *at  ^ipiy) 


I      I  actual      j      I  planned 


1Z  Form  o*  Paymant  (ctiecti  ail  that  apply) 
I       I  a.  cash 

I      I   b.  ir-tund.  s(«ejiy 


nakjra 
value 


13.    Typa  ol  Payment  tcttecu  a!  tial  apply): 
[      [  a.  retamer 


I  I  b.  or»-t>me  tee 

I  j  c.  conw)rsston 

[  I  d.  contingenl  lee 

I  [  •.  deterred 

I  I  I.  other;  speafy 


14.  Brt«fOM«r1p«k)»otSardc«aPartormodo»tobePaftOfi»«landDa«a<«>o«Sar»tea,tectudlneol«cai«a),amployea<a>,or 

fr>d(df*<l  in  ttam  t1: 


Manib  ■r;»)cewtaclod.  terPaywant 


IS.  ConU-Htation  S^«•t|s)  SF-ILL-A  atttdtad:      j       |  Va«       (       |no 


rar.acnCcr.i<-jg'yyiS»'«<ttslSF-t;.:A  inacevart) 


M.  IntormaBon  reooesfec!  !hro«gh  mu  fom  is  at;t^sn2ed  by  liae  31  U  S  C 
secWM  1352.  This  di»clc»tjre  ol  tobbyirg  acavitSes  ;s  a  rra»:>al  lepreseo- 
taaon  ot  tact  upon  wtach  lauance  was  placed  by  tha  atc^a  wr*n  m« 
•anfacflcn  was  ma^le  or  entered  into  T>its3setos*»o»repuu«dpo»»uani 
to  ol  use  1352.  This  tntormatjoo  wta  be  reported  to  9m  Congmsa 
seTiiannoaliy  and  w*  b«  avsiOtXe  tof  public  lnsp*c»on    A'»y  prison  wtyj 

^  tails  to  f*e  »>e  'equrfed  discio«uT«  s^aH  be  suCiect  to  a  cvil  penalty  o!  not 
less  TJtr,  $10  000  and  not  mora  ir.an  $t00  000  lot  aacfi  sucn  taiture 


Signatuta: 


Print  Name: 


Title: 


Talepltona  No.: 


Data: 


Federal  Us*  OrtJy: 


Anttiortzad  tor  Locai  Rapraduetlon 
Standard  FomH.lL 
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(nstructlons  (or  Comptotlon  of  SF-LLL.  DIsclosuro  of  Lobbying  ActtvHlos 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawaraee  or  prime  Federal  reopwflt.  at  the  initiation  or  receipt  of  a 
covered  Federal  action,  or  a  matenal  change  to  a  previous  fHing.  pursuant  to  title  31  U  S.C.  section  1352.  Thefilmg  of  a  form  ts  required  for  each 
paynwnt  or  agreement  to  o^ake  payment  to  any  lobbying  entity  for  influencing  or  anempting  to  influence  an  officer  or  errptoyee  o1  any  agency, 
a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  any  employee  of  a  Member  of  Congress  in  connection  wtth  a  covereo  Federal 
action.  Use  the  SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Corrpiete  all  items  thai  apply  for 
both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guKlance  published  by  the  cmice  of  Management  and  Budget  for 
aoditional  information. 

« 

1  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  acovered  Federal 
action. 

2.  Identity  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropnate  classification  of  this  report.  If  this  is  a  foilowup  report  caused  by  a  material  change  to  the  information  previously  reported. 
entertheyearandquarterinwhichthechangeoccurred  Enierthedateofthelastpreviousiysubmittedreportbythisreportingentityforthiscovered 
Federal  action 

4  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  «  known.  Check  the  appropr^te 
cJassification  of  the  reporting  entity  that  designates  if  it  is.  or  expects  to  be.  a  prime  or  subaward  recipient  Identify  the  tier  of  the  subawardee.  e.g., 
the  first  subawardee  ot  the  prime  is  the  1  st  tier  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  unoergranls' 

5  If  the  organization  filing  the  report  in  item  A  checi<s  -Subawardee".  then  enter  the  full  name,  address,  city,  state  and  zip  code  of  the  pnme  Federal 
recipient.  Include  Congressional  Distnct,  if  known. 

6  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level  below  agency  name. 
If  known.  For  example,  Department  of  Transportation.  Unr.ed  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  «w  full  Catalog  ot  Federal  Domestic 
Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  commitments. 

8.  Enter  the  most  appropnate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g  ,  Req;jest  for  Proposal  (RFP) 
nuncer;  Invaation  for  Bid  (IFB)  number,  grant  announcement  number;  the  contract,  grant,  or  loan  award  number;  the  applicalior  proposal  control 
nufhber  assigned  by  the  Federal  agency).  Include  prefixes,  eg.  "RFP-DE-90-001." 

9  For  a  covered  Federal  action  where  there  has  been  an  awaro  or  loan  commflment  by  the  Federal  agency,  enter  the  Federal  amount  oi  the  award/ 
loan  commitment  for  the  prime  entity  identified  in  r.em  4  or  5 

10.  (a)  Enter  the  full  name,  address,  city,  state  and  zip  cede  of  the  lobbying  entity  engaged  by  the  reporting  entrty  identified  in  item  4  to  influence 
the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 
Enter  Lasi  Name.  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paidorreasonabfyexoectedtobepaidbythe  reporting  entity  (item4)tothelobCyingentity  (Item  101  Indicate 
Whether  the  payment  has  been  made  (actual)  or  wil'  be  made  (planned).  Check  ail  boxes  that  apply.  If  this  is  a  mater'al  change  report,  enter  the 
cumulative  arrwunt  of  payment  made  or  planned  to  be  made 

1 2  Check  the  appropriate  bixies).  Check  all  boxes  that  apoly.  If  payment  is  made  through  an  in-kmd  contnbution.  speaty  the  nature  and  value 
of  the  in-kina  payment. 

13  Ch«*  the  appropnate  box  (es).  Check  all  boxes  that  apply  If  other,  specify  nature 

1 4  r  tv.-it'  a  specr;c  and  detailed  descrption  ot  the  services  that  the  tobbyist  has  performed,  or  will  be  expeded  to  pertorm.  and  the  date(s)  of 
any  sen/ices  rendered.  Include  all  preparatory  and  related  activity,  not  just  time  spent  m  actual  contact  with  Federal  officials.  Identify  the  Federal 
offtaalfs)  or  employee(s)  contracted  or  the  oficer(s).  ernpioyee(s),  or  Member(s)  of  Congress  that  were  contacted 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  official  shall  sign  and  date  the  form,  pnnt  his-lior  name,  title,  and  telephone  number. 


Public  Raporling  Burdan  hx  this  collection  ot  intormaoon  s  esomated  to  av»raoe  30  mmutes  per  response  inciudir^g  th©  ume  tor  i«vwwing  ins  suctions  saar  cning  existing 
data  sources  gatnef  mg  and  maintaining  me  data  needed  and  completing  and  reviewing  the  collection  of  intomiacon  SerKJ  csynments  regardmq  th»  bonjen  esSmate 
Of  any  o^^©f  aspect  of  ihis  collection  of  mtormaoon  including  sugjes  uons  for  reduano  mis  tiurden  to  tne  Office  of  Management  and  BoOoel  PapefwofK  Reduction  Pfoiect 
(034S-00461.  Washinotoo  D  C  20503  31  -7- 
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Attachment  6 — Certification  Regarding 
Single  Audit  Act 

The  undersigned  certifies  that,  to  the 
best  of  his  or  her  knowledge,  the 
housing  agency  is  currently  in 
compliance  with  the  audit  requirements 
under  the  Single  Audit  Act,  OMB 
Circular  No.  A-128  and  HUD's 
implementing  regulations  at  24  CFR  Part 
44;  or  OMB  Circular  No.  A-133.  as 
applicable.  This  certification  includes 
the  period  [insert  dates  audit  covers) 
which  covers  the  last  audit  conducted 
and  submitted  to  HUD  in  accordance 
with  these  requirements,  or  the  period 
for  audit  currently  under  contract. 

Signed  by:  (Name,  Title  &  Signature  of 
Authorized  HA  Official) 

(Name  &  Title) 
(Signature  &  Date) 

Attachment  7 — Commitments  for 
Supportive  Services 

A.  Certification 

Applicants  must  submit  the  following 
certification  which  may  be  signed  by  an 
authorized  certifying  official  for  the  HA 
in  the  case  that  the  HA  itself  will  ensure 


the  provision  of  supportive  services.  In 
the  case  that  a  State,  local  government, 
Indian  Tribe  or  private  entity  will 
ensure  the  provision  of  supportive 
services,  an  authorized  certifying 
official  of  that  entity  would  sign  this 
certification: 

The [insert  name  of 

HA  or  other  entity)  assures  that  it  will 
make  available  supportive  services 
appropriate  to  the  needs  of  the 
population  to  be  served  and  at  least 
equal  in  value  to  the  aggregate  amount 
of  rental  assistance  funded  by  HUD  for 
the  full  term  of  the  ACC  for  this  program 
and  that  this  [organization/government) 
will  fund  the  supportive  services  itself 
if  the  planned  resources  do  not  become 
available  for  any  reason. 
Signature  of  Authorized  Certifying  Official: 

Date: 

Title: 

Name  of  State,  local  government, 
Indian  Tribe  or  private  entity,  if 
applicable: 


Applicant  name  and  PHA  Number:    

B.  Documentation  of  Supportive 
Services 

Applicants  must  submit  the  following 
documentation  for  supportive  services. 


All  cash  contributions  and  the  value  of 
in-kind  contributions  must  be  listed 
below  in  order  to  count  as  matching 
resources  and  must  include 
documentation  in  accordance  with  the 
instructions  provided  below.  Applicants 
do  not  have  to  provide  documentation 
of  the  full  amount  of  the  supportive 
service  match  in  the  application. 
Applicants  receiving  awards  will  be 
required  to  provide  over  the  term  of  the 
grant  supportive  services  that  are  valued 
at  an  amount  at  least  equal  to  the 
aggregate  amount  of  rental  assistance. 

1 .  Summarj'  by  Type  of  Documented 
Resources 

Enter  in  this  chart  the  source  of  the 
supportive  services  commitment,  the 
type  of  service  committed,  the 
application's  page  number  for  the 
documentation  and  the  cash  value  as 
required  in  Section  1(D)(4)  of  the  NOFA. 
Documented  cash  and  in-kind  resources 
may  be  funded  or  provided  from 
Federal,  State,  local,  non-profit  and 
private  sources.  List  only  those  that  are 
committed  at  the  time  of  the 
application. 


Summary  of  Supportive  Services  Chart 


Name  of  provider 


Type  of  serv- 
ice contht>- 
uted 


Page  No.  of 
documenta- 
tion 


Value  of 
service 


HUD 
use  only 


2.  Supportive  Services  Documentation 

Applicants  that  list  the  cash  value  of 
matching  resources  in  1  must  document 
these  resources  in  the  appropriate 
format  described  below  and  on 
letterhead  stationery,  except  the 
documentation  for  private  individuals 
need  not  be  printed  on  letterhead.  No 
other  format  will  be  accepted  as 
evidence  of  a  firm  commitment, 
a.  Applicant  Cash 
(date) 

If  this  proposal  is  funded, 

[applicant  name)  will 

commit  $ [amount)  of  its  own 

funds  for (type  of 

activity)  to  be  made  available  for  the 
supportive  services  component  of  the 
Section  8  Rental  Voucher  Set-aside  for 
Homeless  Persons  with  Disabilities 


program.  The  funds  will  be  available  on 
[date). 

(Signature  and  title  of  applicant's  authorized 
representative] 

b.  Thtrd  Party  Cash,  includes  State, 
local  government,  Indian  Tribe  or 
private  entity  Cash 

[date) 

If  this  proposal  is  funded, 

[third  party  name) 

will  commit  $ [amount)  to 

[applicant/ 


funds  will  be  available  on 
[date). 


coordinating  entity)  for 

[type  of  activity)  to  be 

made  available  for  the  supportive 
services  component  of  the  Section  8 
Rental  Voucher  Set-aside  for  Homeless 
Persons  with  Disabilities  program.  The 


(Signature  and  title  of  third  party's 
authorized  representative] 

c.  Third  Party  Non-cash  Resources 

(date) 

If  this  proposal  is  funded, 

[third  party  name) 


will  commit  to  make  available 

(type  of  resource) 

valued  at  $ [amount)  to  be 

made  available  for  the  supportive 
services  component  of  the  Section  8 
Rental  Voucher  Set-aside  for  Homeless 
Persons  with  Disabihties  program  of 

(name  of  applicant/ 

coordinating  entity).  These  resources 
will  be  available  on (date). 


t 
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(Signature  and  title  of  third  party's 
authorized  represpntative) 

d.  Donated  Professional  Senices 
[date] 

If  this  proposal  is  funded, 

(professional's  name) 


will  commit  to  make  available 

[type  of  resource 

ordinarily  performed  for  payment) 

valued  at  $ [amount  based  on 

customary  charge)  to  be  made  available 
for  the  supportive  services  component 
of  the  Section  8  Rental  Voucher  Set- 
aside  for  Homeless  Persons  with 
Disabilities  program  of 

[name  of  applicant/ 

coordinating  entity).  These  resources 

will  be  available  from [date]  to 

[date). 

(Signature  and  title,  if  any) 

e.  Volunteer  Time 

[date) 

If  this  proposal  is  funded, 
[volunteer's  name] 


will  commit  to  provide '_ 

[number]  hours  of  volunteer  time  to 
provide [type  of 


activity]  to  be  made  available  for  the 
supportive  services  cohiponent  of  the 
Section  8  Rental  Voucher  Set-aside  for 
Homeless  Persons  with  Disabilities 

program  of [name  of 

applicant/coordinating  entity).  The  total 

value  of  these  services  is  $ 

(amount  based  on  $10.00  per  hour]. 
These  resources  will  be  available  from 
[date]  to (date). 


(Signature  and  title,  if  any] 

f.  Contribution  of  a  Building  Owned  or 
Leased 

(date) 

If  this  proposal  is  funded, 

(applicant/other  party 


name)  pledges  the  {building  {or} 
leasehold  interest  of  the  building}  at 

(site  address)  to  be 

made  available  for  the  supportive 
services  component  of  the  Section  8 
Rental  Voucher  Set-aside  for  Homeless 
Persons  with  Disabilities  program.  The 
building  has  a  fair  market  value  of 

$ (amount)  {or}  fair  rental 

value  of  $ (amount]  annually, 

and  at  constant  value  will  amount  to  $ 


(amount]  over. 


(term 


of  the  lease]}.  An  appropriate 
independent  third  party  made  this 
assessment  which  is  based  on 
comparable  properties  in  the  area.  These 
resources  will  be  available  on 
(date). 

[Signature  and  title  of  applicant/other  party's 
authorized  representative) 

g.  Contributed  Materials 
[date] 

If  this  proposal  is  funded, 

[name  of  organization/ 


individual)  commit . 


[material  being  committed)  for  the 
supportive  services  component  of  the 
Section  8  Rental  Voucher  Set-aside  for 
Homeless  Persons  with  Disabilities 
program.  The  estimated  value  of  this 
material  is  $ [amount). 

[Signature  and  title  of  applicant/other  party's 
authorized  representative  or  signature  and 
title,  if  any] 

(FR  Doc.  94-2092  Filed  1-31-94;  8:45  am) 

BILUNG  CODE  421»-33-P 


E*    i     1 


Tuesday 
February  1,  1994 


Part  III 


The  President 


Presidential  Determination  No.  94-1  a— 
Lifting  Restrictions  on  U.S.  Relations 
With  the  Palestine  Liberation  Organization 


Fede 

Vol. 

Tues 

Titl( 
Th« 


Federal  Register 

Vol.  50    N'^    " 

Tuesday.  February  1.  1994 


Title  3— 

The  President 


4777 


Presidential  Document?^ 


Presidential  Determination  No.  94-13  of  January  14,  1994 

Lifting    Restrictions    on    U.S.    Relations    With    the    Palestine 
Liberation  Organization 


Memorandum  for  the  Secretary-  of  State 

I.  Pursuant  to  the  authority  vested  in  me  by  the  Middle  East  Peace  Facilitation 
Act  of  1993.  Public  Law  103-125,  as  amended.  I  hereby: 

,      (A)  certify  that  it  is  in  the  national  interest  to  suspend  the  application 
of  the  following  provisions  of  law  until  July  1,  1994: 

(1)  Section  307  of  the  Foreign  Assistance  Act  of  1961  (22  U.S.C. 
2227),  as  it  applies  with  respect  to  the  Palestine  Liberation  Organiza- 
tion or  entities  associated  with  it; 

(2)  Section  114  of  the  Department  bf  State  Authorization  Act.  Fiscal 
Years  1984  and  1985  (22  U.S.C.  287e  note),  as  it  applies  with 
respect  to  the  Palestine  Liberation  Organization  or  entities  associated 
with  it; 

(3)  Section  1003  of  the  Foreign  Relations  Authorization  Act.  Fiscal 
years  1988  and  1989  (22  U.S.C.  5202);  and 

(4)  Section  37  of  the  Bretlon  Woods  Agreement  Act  (22  U.S.C. 
286w),  as  it  applies  to  the  granting  to  the  Palestine  Liberation  Organi- 
zation of  observer  status  or  other  official  status  at  any  meeting 
sponsored  by  or  associated  with  the  International  Monetary  Fund. 

(B)  certify  that  the  Palestine  Liberation  Organization  continues  to  abide 
by  its  commitments:  in  its  letter  of  September  9.  1993,  to  the  Prinfe  Minister 
of  Israel;  in  its  letter  of  September  9.  1993,  to  the  Foreign  Minister  of 
Norway:  and  in,  and  resulting  from  the  implementation  of  the  Declaration 
of  Principles  en  interim  self-government  arrangements  signed  on  September 
13,  1993. 

II.  Pursuant  to  the  authority  vested  in  me  by  section  516  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
Public  Law  103-87,  I  hereby  determine  that  the  suspension  of  section  516(a) 
of  that  Act  with  respect  to  the  Palestine  Liberation  Organization  (PLO). 
programs  for  the  PLO,  and  programs  for  the  benefit  of  entities  associated 
with  it,  which  accept  the  commitments  made  by  the  PLO  on  September 
9,  1993,  is  in  the  national  interest. 
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You  ue  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  publish  it  in  the  Federal  Register. 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2635 

RINs  3209-AA04,  3209-AA15 

Additional  Grace  Period  Extension  for 
Certain  Existing  Agency  Standards  of 
Conduct 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Office  of  Government 
Ethics  is  granting  an  additional 
grandfathering  grace  period  extension 
for  up  to  one  year  for  certain  existing 
executive  agency  standards  of  conduct, 
dealing  with  financial  interest     - 
prohibitions  and  prior  approval  for 
outside  employment/activities,  which 
have  been  temporarily  preserved.  This 
action  is  necessary  because  many 
agencies  have  not  been  able  to  develop, 
with  OGE  concurrence,  supplemental 
regulations  for  such  provisions  during 
the  first  one-year  grace  period.  This 
additional  extension  will  help  ensure 
that  concerned  agencies  have  adequate 
time  to  issue  successor  regulatory 
provisions  to  replace  the  restrictions 
noted. 

EFFECTIVE  DATE:  February  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Office  of 
Government  Ethics,  telephone:  202- 
523-5757,  FAX:  202-523-6325. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  (OGE)  is  granting 
under  the  executive  branch  standards  of 
ethical  conduct  an  additional  extension 
of  time  for  up  to  one  year,  until 
February  3, 1995,  for  certain  agencies' 
existing  conduct  standards  dealing  with 
prohibited  financial  interests  and  prior 
approval  for  outside  employment  and 
activities.  When  OGE  published  its 
ethical  conduct  standards  for  executive 
branch  employees  in  the  Federal 


Register  on  August  7, 1992  (as  now 
codified  at  5  CFR  part  2635).  it 
provided,  by  means  of  notes  following 
5  CFR  2635.403(a)  and  2635.803,  that 
although  most  existing  individual 
agency  standards  of  conduct  would  be 
superseded  once  the  executive  branch- 
wide  standards  took  effect  on  February 
3, 1993,  existing  agency  standards 
dealing  with  the  two  types  of 
restrictions  noted  above  would  be 
preserved  for  one  year  (until  February  3, 
1994)  or  until  the  agency  concerned 
issued  a  supplemental  regulation, 
whichever  occurred  first.  See  57  FR 
35006-35067,  as  corrected  at  57  FR 
48557  and  52583. 

Various  executive  branch  departments 
and  agencies  have  expressed  an  interest 
in  developing  supplemental  regulations 
involving  one  or  both  of  these  types  of 
provisions.  Through  OGE's  liaison 
efforts,  the  Office  of  the  Federal  Register 
has  assigned  new  chapters  and  parts  at 
the  end  of  title  5  of  the  Code  of  Federal 
Regulations  to  accommodate  these 
agencies'  future  supplemental  standards 
regulations  (on  these  two  and  other 
appropriate  subject  areas),  as  well  as 
any  supplemental  agency  regulations 
under  OiCE's  executive  branch-wide 
financial  disclosure  provisions  at  5  CFR 
f)art  2634.  However,  although  some  of 
the  agencies  have,  with  OGE 
concurrence,  issued  interim  final  or 
final  supplemental  regulations,  many 
have  not  yet  had  the  time  to  finalize 
their  planned  supplemental  regulations. 

The  Office  of  Government  Ethics  has 
therefore  determined  to  permit 
preservation  of  existing  agency 
standards  setting  forth  financial  interest 
prohibitions  and  outside  employment/ 
activities  prior  approval  requirements 
for  up  to  one  more  year,  until  February 
3, 1995  (or  until  issuance  by  each 
agency  of  its  supplemental  regulation, 
whichever  comes  first),  while  the 
concerned  agencies  continue  to  work  to 
promulgate  their  new  provisions  in 
these  two  areas.  The  agencies  subject  to 
this  additional  grandfathering  grace 
period  extension  are  enumerated  at  new 
appendix  A,  which  is  being  added  to  5 
CFR  part  2635.  in  the  order  of  the 
assignment  of  chapter  numbers  at  the 
end  of  5  CFR.  Agencies  not  listed  either 
have  not  expressed  an  interest  in  issuing 
supplemental  agency  regulations 
pursuant  to  5  CFR  2635.105  (or  5  CFR 
2634.103)  or  have  already  issued  final  or 
interim  final  supplemental  regulations. 


For  agencies  not  listed  in  appendix  A. 
the  initial  grace  period  for  any  existing 
standards  of  conduct  financial  interest 
prohibitions  and  prior  approval  for 
outside  employment/activities  exn'-^s 
on  February  3, 1994. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
as  Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  30-day  delay  in 
effectiveness  as  to  this  grace  period 
extension.  The  notice  and  delayed 
effective  date  are  being  waived  because 
this  rulemaking  concerns  a  matter  of 
agency  organization,  practice  and 
procedure  and  because  it  is  in  the 
public  interest  that  those  agencies 
concerned  have  adequate  time  to 
promulgate  successor  provisions  to  theii 
existing  standards  of  conduct 
regulations  in  these  two  areas,  while 
preserving  existing  restrictions  in  the 
meantime. 

Executive  Order  12866 

In  promulgating  this  grace  period 
extension  technical  amendment,  the 
Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  amendment 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order,  as  it  is  not  deemed 
"significant"  thereunder. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C  chapter  35)  does  not  apply 
because  this  rulemaking  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  5  CFR  Part  2639 

Conffict  of  interests,  Government 
employees. 
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Approved:  January  27, 1994. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

Accordingly,  the  Office  of 
Government  Ethics  pursuant  to  its 
authority  under  title  IV  of  the  Ethics  in 
Government  Act  is  amending  5  CFR  part 
2635  as  follows: 

PART  2635— [AMENDED] 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7351.  7353;  5  U.S.C 
App.  (Ethics  In  Ck)vemment  Act  of  1978): 
EO.  12674.  54  FR  15159.  3  CFR.  1989  Cotnp. 
p.  215.  as  modified  t>y  E.O.  12731.  55  FR 
42547.  3  CTR,  1990  Comp.  p  306. 

2.  The  notes  following  both 
§§  2635.403(a)  and  2635.803  are 
amended  by  adding  a  new  sentence  at 
the  end  to  read  as  follows: 

Note:  *  •  '  Provided,  that  for  those 
agenciKS  listed  in  appendix  A  to  this  part,  the 
grace  period  for  any  such  existing  provisions 
shall  be  extended  for  an  addittooal  year  until 
February  3. 1995  (for  a  total  of  two  years  after 
the  effective  date  of  this  part)  or  until 
issuance  by  each  individual  agency 
concerned  of  a  supplemental  regulation, 
whichever  occurs  first 

3.  A  new  appendix  A  is  added  at  the 
end  of  part  2635  to  read  as  follows: 

Appendix  A  to  Part  2635 — Ageacies 
Entitled  to  Additional  One- Year  Grace 
Period  Extension  Pursuant  to  Notes 
Following  §§  2S3S.403(a)  and  2635.803 

1.  Department  of  the  Treasury 

2.  Federal  Deposit  Insurance  Corporation 

3.  Department  of  Energy 

4.  Federal  Energy  Regalatory  Commission 

5.  Department  ot  the  Interior 
^  Department  of  Commerce 

7.  Department  of  Justice 

8.  Federal  Communications  Commission 

9.  Department  of  Veterans  Affiiirs 

10.  Farm  Credit  AdministraUon 

1 1.  ACTION 

12.  Securities  and  Exchange  Commission 

13.  Office  of  Personnel  Management 

14.  Th.-ift  Depwsitor  Protection  Oversight 
Board 

15.  United  States  Information  Agency 

16.  Occupational  SaEety  and  Health  Review 
CoiTjnission 

17.  Department  of  State 

18.  Department  of  Labor 

19.  National  Science  Foundation 

20.  Small  Business  Administration 

21.  Department  of  Health  and  Human 
Services 

22.  Nuclear  Regulatory  Commission 

23.  Federal  Labor  RelaUons  Authority 

24.  Department  of  Transportation 

25.  Pension  Benefit  Guaranty  Corporation 

26.  Export-Import  Bank  of  the  United  States 

27.  Department  of  EducaUon 

28.  Environmental  Protection  Agency 

29.  Ccmmittee  for  Purchase  from  People  Who 
Are  Blind  or  Severely 

r.i.-jablhd 


30.  National  Transportation  Safety  Board 

31.  General  Services  Administration 

32.  Board  of  Governors  of  the  Federal  Reserve 
System 

33.  National  Aeronautics  and  Space 
Administration 

34.  United  States  Postal  Service 

35.  National  Labor  Relations  Board 

36.  Equal  Employment  Opportunity 
Commission 

37.  Inter-American  Foundation 

38.  Resolution  Trust  Corporation 

39.  Department  of  Housing  and  Urt>an 
Development 

40.  National  Archives  and  Records 
Administration 

41.  Peace  Corps 

42.  Federal  Maritime  Commissioa 

43.  Tennessee  Valley  Authority 

44.  Defense  Nuclear  Facilities  Safety  Board 

45.  Consumer  Product  Safety  Commission 

46.  Executive  Office  of  the  President 

47.  Department  of  Agriculture 

48.  Federal  Mine  Safety  and  Health  Review 
Commission 

49.  National  Endowment  for  the  Humanities 

50.  Federal  Retirement  Thrift  Investment 
Board 

51.  Office  of  Management  and  Budget 

52.  Agency  for  Intemational  Development 

[FR  Doc.  94-2289  Filed  2-1-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  231 

Reguratton  EE;  Docket  No.  R-0801] 

Netting  Eligibility  for  Rnancial 
Institutions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

SUMMARY:  The  Board  has  adopted  a  rule 
to  include  certain  entities  under  the 
definition  of  "financial  institution"  in 
section  402  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  so  that  they  will  he  covered  by 
the  Act's  netting  provisions.  The  Act 
authorizes  the  Board  to  expand  the 
definition  of  "financial  institution"  to 
the  extent  consistent  with  the  purposes 
of  enhancing  efficiency  and  reducing 
systemic  risk  in  the  financial  markets. 

EFFECTIVE  DATE;  March  7,  1994. 

FOR  FURTHER  INF0RMATK3N  COWTACT: 
Oliver  Ireland.  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin,  Senior  Attorney  (202/452- 
3198),  Legal  Division.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf.  Dorothea  Thorn jison 
(202/452-3544). 


8UI>P(.EMEI(TARY  INFORMATION: 
Background 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(Act)  (Pub.  L.  102-242.  sections  401- 
407;  105  Stat.  2236,  2372-3: 12  U.S.C. 
4401-4407)  validates  netting  contracts 
among  financial  institutions.  Parties  to  a 
netting  contract  agree  that  they  will  pay 
or  receive  the  net,  rather  than  the  gross, 
payment  due  under  the  netting  contract. 
The  Act  provides  certainty  that  netting 
contracts  will  be  enforced,  even  in  the 
event  of  the  insolvency  of  one  of  the 
parties.  The  Act's  netting  provisions, 
effective  December  19, 1991,  are 
designed  to  promote  efficiency  and 
reduce  systemic  risk  within  the  banking 
system  and  financial  markets. 

The  netting  provisions  apply  to 
bilateral  netting  contracts  between  two 
financial  institutions  and  multilateral 
netting  contracts  among  members  of  a 
clearing  organization.  Section  402(9)  of 
the  Act  defines  "financial  institution"  to 
include  a  depository  institution,  a 
securities  broker  or  dealer,  a  futures 
commission  merchant,  and  any  other 
institution  as  determined  by  the  Board. 
In  addition,  the  Act's  definition  of 
"broker  or  dealer"  (section  402(lMB)) 
includes  any  affiliate  of  a  registered 
broker  or  dealer,  to  the  extent  consistent 
with  the  Act,  as  determined  by  the 
Board. 

Proposed  Rule 

In  May  1993,  the  Board  requested 
comment  on  a  proposed  regulation  that 
would  expand  the  application  of  the 
Act's  netting  provisions  to  a  broader 
range  of  financial  market  participants 
(58  FR  29149,  May  19. 1993).  The  Board 
proposed  that  persons  meeting  certain 
tests  based  on  market  activity  would 
qualify  as  "financial  institutions"  under 
the  Act.  The  proposed  tests  were 
designed  to  capture  institutions  that  are 
significant  market  participants  whose 
coverage  could  enhance  market 
liquidity  and  whose  failure  without 
coverage  could  have  systemic  risk  *\ 

implications.  The  Board  chose  the 
activity-based  tests  instead  of  tests 
based  on  an  institution's  status  as  a 
regulated  entity,  its  affiliation  with  a 
defined  financial  institution,  or  its  class 
of  charter.  As  these  three  latter  tests 
likely  would  be  both  over-  and  under- 
inclusive,  the  Board  believed  they  were 
not  as  appropriate  as  an  activity-based 
test. 

The  test  proposed  by  the  Board  had 
both  a  qualitative  and  a  quantitative 
aspect.  First,  to  qualify  as  a  financial 
institution  under  the  proposed  rule,  a 
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person  ■  would  have  to  participate 
actively  in  a  financial  market  for  its  own 
account  and  hold  itself  out  as  a 
counterparty  that  will  engage  in 
transactions  both  as  a  buyer  and  a  seller 
in  the  financial  market.  Second,  the 
person  would  have  to  meet  one  of  two 
quantitative  thresholds:  It  must  have 
either  (1)  had  one  or  more  financial 
contracts  of  a  total  gross  dollar  value  of 
$1  billion  in  notional  principal  amount 
outstanding  on  any  day  during  the 
previous  15-month  period  with 
counterparties  that  are  not  its  affiliates, 
or  (2)  incurred  total  gross  mark-to- 
market  positions  of  $100  million 
(aggregated  across  counterparties)  in  one 
or  more  financial  contracts  on  any  day 
during  the  previous  15-month  period 
with  counterparties  that  are  not  its 
affiliates. 

Final  Rule 

The  final  rule  adopted  by  the  Board 
retains  the  qualitative  test,  in  a  modified 
form,  as  well  as  the  quantitative  test. 
Under  the  final  rule,  a  person  would 
qualify  as  a  financial  institution  if  it 
represents  that  it  will  engage  in 
financial  contracts  as  a  counterparty  on 
both  sides  of  one  or  more  financial 
markets  and  meets  one  of  the 
quantitative  thresholds,  which  are 
largely  unchanged  from  the  proposal. 

The  operation  of  the  rule  is 
prospective,  i.e.,  the  Act's  netting 
provisions  will  apply  only  to  those 
netting  contracts  entered  into  after  a 
person  qualifies  as  a  financial 
institution.  The  final  rule  clarifies  that 
a  person  vnll  continue  to  be  considered 
a  financial  institution  for  the  purposes 
of  any  contract  entered  into  during  the 
period  in  which  it  qualifies,  even  if  the 
person  subsequently  fails  to  qualify 
during  the  life  of  the  contract.  In 
addition,  the  Board  has  grandfathered 
those  netting  contracts  in  existence  on 
the  elective  date  of  the  final  rule.  If  a 
person  qualifies  as  a  financial 
institution  on  the  effective  date,  that 
person  will  be  considered  a  financial 
institution  for  the  purposes  of  any 
outstanding  contract  entered  into  prior 
to  that  date. 

The  Board  also  made  various 
revisions  to  the  proposed  definitions. 
Those  revisions  are  discussed  in  the 
comment  summary  below. 

Suiiunary  of  Comments 

The  Board  received  32  comment 
letters  (firom  30  commenters)  on 
proposed  Regulation  EE.  The 
commenters  were  distributed  as  follows: 


Type  o(  institution 

Numt>er 

Trade  association 

7 

Federal  Reserve  Bank  

4 

CorTWT>eraal  bank  

4 

GovemmefTt-sponsored  entity 

Clearing  house  

3 
2 

Financial  institution  hoWJng  com- 
pany   

2 

Swaps  dealer 

3 

Federal  agency _.. 

Law  firm 

Financial  corporation „ 

International  agency 

2 

1 

1 
1 

Total  

30 

■  "Person"  Is  deflned  broadly  to  include  any  legal 
entity,  such  as  a  corporation,  partnership,  or 
Individual. 


General  Comments 

Virtually  all  of  the  commenters 
supported  the  objectives  of  the  Act*s 
netting  provisions  and  the  Board's 
proposed  regulation.  The  commenters 
generally  agreed  that  broadening  the 
Act's  definition  of  "financial 
institution"  would  enhance  efficiency 
and  reduce  risk  in  the  financial  markets. 
Only  two  commenters  expressed  doubts 
as  to  whether  broader  netting  protection 
would  decrease  systemic  risk. 

One  commenter  specifically 
supported  expansion  of  the  definition 
by  rule  rather  than  by  case-by-case 
determinations.  Two  commenters 
suggested  that  the  Board  should  indicate 
in  advance  how  it  intends  to  use  its 
discretion  in  case-by-case 
determinations.  The  Board,  however, 
has  set  forth  in  the  regulation  the 
standards  it  believes  should  apply  for  a 
person  to  qualify  as  a  financial 
institution  in  most  circumstances.  In 
case  of  unanticipated  circumstances,  the 
Board  has  the  flexibility  to  make  case- 
by-case  determinations  based  on 
standards  different  from  those  in  the 
regulation. 

Qualitative  Test 

Fifteen  commenters  raised  concerns 
about  the  qualitative  prong  of  the 
proposed  rule's  test.  Eleven  of  these 
commenters  argued  that  the  rule  should 
cover  major  market  participants  that  are 
end  users,  in  addition  to  covering 
market  intermediaries.  (Four 
commenters  suggested  that  the  Board 
eliminate  the  test  altogether,  and  one 
commenter  suggested  that  coverage  be 
extended  to  any  entity  that  enters  into 
a  netting  contract  as  defined  by  the  Act.) 
The  commenters  stated  that  the 
insolvency  of  a  major  end  user  would 
raise  substantial  settlement,  liquidity, 
and  systemic  risks  and  that  such  risks 
arise  from  the  size  and  nature  of  an 
entity's  positions,  not  from  the  character 
of  its  business.  The  commenters  noted 
that  although  end  users  may  not  be 
market-makers,  their  arbitrage  strategies 
may  cause  them  to  take  positions  on 


both  sides  of  the  market.  The 
commenters  observed  that  including 
end  users  would  provide  certainty  of 
enforceability  for  a  broader  range  of 
netting  contracts.  They  stated  that  this 
broader  range  of  coverage  would 
enhance  market  liquidity,  as  dealers 
could  do  a  larger  volume  of  business 
with  end  users  without  raising  credit 
limits,  and  would  eliminate  a 
competitive  disadvantage  for  end  users. 

The  Board  has  determined  to  retain 
the  qualitative  test,  in  a  modified  form. 
Although  the  Board  recognizes  that  end 
users  (as  well  as  their  counterparties) 
might  benefit  by  the  netting  provisions 
and  the  failure  of  certain  end  users 
could  create  systemic  risk,  the  Board 
believes  it  would  be  difficult  to  justify 
inclusion  of  many  end  users  as 
"financial  institutions."  The  Act  defines 
"financial  institution"  to  include 
traditional  financial  market 
intermediaries  such  as  banks,  broker- 
dealers,  and  futures  commission 
merchants.  Expanding  the  definition  to 
cover  end  users  would  include  many 
non-financial  corporations  and, 

Eotentially,  even  individuals.  The  Board 
elieves  it  would  be  a  stretch  of  the 
statutory  definition  of  "financial 
institution"  to  include  institutions  or 
individuals  that  are  not  market 
intermediaries  and  are  not  in  the 
financial  services  business. 

Eleven  commenters  offered 
suggestions  on  how  to  achieve  certainty 
that  a  given  entity  qualifies  as  a 
financial  institution.  The  commenters 
argued  that  market  participants  would 
have  no  choice  but  to  rely  on  the 
representations  of  their  counterparties 
in  many  cases.  Many  commenters 
suggested  that  market  participants  be 
allowed  to  rely  in  good  faith  on  the 
written  representation  of  a  counterparty, 
signed  by  an  appropriate  officer,  stating 
that  the  tests  were  met.  The  commenters 
argued  that  this  "safe  harbor"  would 
provide  certainty  in  instances  where  a 
participant  might  otherwise  refuse  to 
deal  with  an  institution  solely  because 
it  cannot  verify  the  institution's 
qualifications. 

With  regard  to  the  qualitative  test,  five 
commenters  noted  that,  as  a  practical 
matter,  it  would  be  difficult  for 
counterparties  to  verify  that  an 
institution  participates  "actively"  in  the 
financial  markets  and  holds  itself  out  as 
a  market  intermediary.  In  addition,  one 
commenter  suggested  that  the  rule 
should  cover  certain  entities  that  do  not 
enter  into  transactions  for  their  own 
account,  such  as  collective  investment 
funds  and  master  trust  arrangements 
that  act  in  a  fiduciary  capacity.  One 
commenter  noted  that  a  statement  from 
an  entity  that  it  meets  the  test  could  be 
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considered  the  equivalent  of  "holding 
itself  out"  as  a  market  intermediary. 
Other  conunenters  suggested 
eliminating  the  "participates  actively" 
clause. 

The  Board  agrees  that  an  institution 
that  represents  that  it  is  v^illing  to 
engage  in  transactions  on  both  sides  of 
the  market  is.  in  effect,  holding  itself  out 
as  a  market  intermediary.  Accordingly, 
the  Board  has  revised  the  language  of 
the  qualitative  test  to  provide  that  such 
a  representation  would  sufGce  to  meet 
the  tesL  The  Board  has  eliminated  that 
part  of  the  proposed  rule  that  would 
have  required  a  financial  institution  to 
participate  actively  in  a  financial  market 
for  its  own  account.  The  Board  believes 
that  the  revised  final  rule  provides 
counterparties  with  greater  certainty 
that  an  institution  meets  the  qualitative 
test  because  counterparties  can  rely  on 
the  institution's  representation. 

Three  commenters  made  drafting 
suggestions,  such  as  (1)  replacing  the 
reference  to  "buyer  and  seller."  which 
is  appropriate  in  a  securities  market, 
with  the  more  generic  "participates  on 
both  sides"  of  the  market,  and  (2) 
clarifying  that  an  institution  may  be 
active  in  one  or  more  financial  markets 
simultaneously.  The  Board  has  revised 
the  rule  to  incorporate  both  of  these 
suggestions.  Under  §  231.3(a)  of  the  Hnal 
rule,  a  person  meets  the  qualitative  test 
if  it  "represents  that  it  will  engage  in 
Hnancial  contracts  as  a  counterparty  on 
both  sides  of  one  or  more  financial 
markets." 

QnantilatiTe  Test 

Fourteen  commenters  cited  problems 
with  the  proposed  quantitative  test. 
Seven  commenters  noted  that  financial 
market  participants  will  have  difficulty 
verifying  whether  their  counterparties 
meet  the  volume  thresholds  because 
publicly  available  financial  statements 
typically  do  not  present  information  in 
a  format  that  would  allow  verification. 
Five  commenters  stated  that  small- 
volume  dealers  would  be  placed  at  a 
competitive  disadvantage,  resulting  in 
concentration  of  trading  at  large  dealers 
and  barriers  to  entry.  In  addition,  two 
commenters  noted  that  the  test  would 
penalize  business  wind-dowTis,  as 
financial  institutions  would  cease  to  be 
covered  as  their  contracts  expired.  Two 
commenters  argued  that  counterparties 
could  circumvent  the  test  by  engaging  in 
reciprocal  transactions  to  raise  their 
outstanding  principal  amounts 
artificially. 

As  a  solution  to  the  problems  cited 
above,  eight  commenters  suggested  that 
the  Board  eliminate  the  quantitative 
test.  These  commenters  stated  that  the 
qualitative  test  would  be  sufficient  to 


guarantee  coverage  of  parties  with  a 
material  presence  in  the  financial 
markets,  so  a  quantitative  test  is 
unnecessary. 

The  purpose  of  the  rule,  however,  is 
to  further  the  Act's  objectives  of 
increasing  efficiency  and  decreasing 
systemic  risk  in  the  financial  markets. 
The  qualitative  test  targets  institutions 
that  are  market  intermediaries  in  order 
to  restrict  coverage  to  those  entities  that 
can  reasonably  be  included  in  the  Act's 
definition  of  "financial  institution."  The 
qualitative  test  alone  does  not 
necessarily  focus  on  those  institutions 
whose  coverage  would  help  achieve  the 
Act's  objectives.  The  purpose  of  the 
quantitative  test  is  to  ensure  that  a 
covered  institution  engages  in  a  level  of 
business  such  that  its  failure  to  meet  its 
obligations  could  create  syst^nic  risk. 

The  Board  believes  that  most 
institutions  that  meet  the  qualitative  test 
engage  in  a  volume  of  transactions 
substantially  above  the  quantitative  test 
thresholds.  Although  institutions 
entering  the  market  may  not  be  able  to 
meet  the  quantitative  test  right  away, 
the  test  would  aid  in  reducing  systemic 
risk  by  helping  to  ensure  the 
creditworthiness  of  new  market 
participants  because  they  would  have  to 
achieve  a  certain  level  of  market 
participation  without  the  benefit  of 
certainty  of  the  validity  of  netting 
provided  by  the  rule.  In  addition,  the 
quantitative  test  tends  to  encourage 
active  market  participation  by  financial 
institutions  by  requiring  them  to  meet 
certain  volume  thresholds  within  a  set 
period  of  time.  The  netting  contracts  of 
institutions  that  are  winding  down  their 
businesses  would  continue  to  be 
covered  as  long  as  the  institution 
entered  into  the  contracts  while  it 
qualified  as  a  financial  institution.  (See 
discussion  of  timing  issues  below  and 
§  231.3(b)  of  the  final  rule.)  For  these 
reasons,  the  Board  has  retained  the 
proposed  quantitative  test  in  §  231.3(a) 
(1)  and  (2)  of  the  final  rule. 

The  commenters  also  suggested 
changes  in  the  event  the  quantitative 
test  is  not  eliminated.  Five  commenters 
asked  that  the  volume  thresholds  be 
reduced  from  $1  billion  in  notional 
principle  to  S500  million  and  from  $100 
million  in  gross  mark-to-market 
positions  to  S50  million.  As  the  Board 
does  not  believe  these  thresholds  would 
be  overly  limiting,  it  has  not  decreased 
the  threshold  levels.  The  Board  may 
reexamine  the  thresholds  if  it  finds  that 
these  levels  prove  to  be  overly  limiting. 

One  commenter  suggested  that  the 
Board  establish  one  set  of  quantitative 
thresholds  for  dealers,  but  allow  non- 
dealers  to  be  covered  at  higher 
thresholds.  As  discussed  above,  the 


Board  believes  that  inclusion  of  end 
users,  even  at  higher  volume  thresholds, 
would  be  a  stretch  of  the  term  "financial 
institution." 

Another  commenter  suggested  that 
the  quantitative  test  measure  average 
activity  levels  over  a  24-month  period  to 
discourage  short-run  attempts  to 
increase  activity.  Although  using 
average  volumes  could  help  discourage 
artificial  short-run  increases  in  artivity, 
it  would  also  add  more  complexity  to 
the  determination  of  whether  an 
institution  meets  the  quantitative  test. 
Rather  tlian  focusing  on  one  day  in  a  15- 
month  period,  averaging  would  require 
sur\eillance  of  activity  on  a  much  more 
frequent  basis.  The  final  rule  retains  the 
proposed  "one-day"  test. 

Several  commenters  suggested  that 
the  Board  allow  counterparties  to  rely 
on  an  external  auditor's  certificate  or 
that  the  Board  redesign  the  test  so  that 
a  party  could  verify  its  counterparty's 
qualifications  by  examining  publicly 
available  information.  The  I3oard 
believes  that  institutions  desiring  to 
qualify  as  financial  institutions  under 
the  rule  will  have  a  strong  incentive  to 
present  information  in  publicly 
available  documents,  such  as  financial 
reports,  showing  that  the  institution 
meets  the  quantitative  test.  These 
reports  could  be  verified  by  an  outside 
auditor,  if  the  participants  so  desire. 

One  commenter  suggested  that,  for  the 
purposes  of  the  quantitative  test,  the 
Board  should  treat  the  aggregate  risk  of 
an  affiliated  group  as  one  entity,  i.e.  an 
institution  would  qualify  as  a  financial 
institution  if  it  meets  the  qualitative  test 
and  it  and/or  its  affiliates  meet  the 
quantitative  test.  If  an  institution  fails  to 
meet  its  obligations,  however,  those 
obligations  are  not  automatically 
assumed  by  its  affiliates,  even  though  in 
some  cases  a  holding  company,  for 
example,  may  make  contribuf  if^ns  to  a 
troubled  subsidiary.  The  Board  believes 
that  treating  each  institution  separately 
under  the  rule  reflects  more  closely  the 
risk  that  institution  poses  for  its 
counterparties. 

Two  commenters  requested  that  the 
Board  allow  the  quantitative  test  to  be 
satisfied  by  financial  contracts  from 
several  financial  markets,  even  though 
the  institution  may  not  satisfy  the 
qualitative  test  for  eech  one  of  those 
financial  markets.  The  rule  would  allow 
aggregation  of  financial  contracts  across 
markets  for  purposes  of  the  quantitative 
test,  but  would  not  require  an 
institution  to  meet  the  qualitative  test 
for  each  type  of  its  financial  contracts. 
For  example,  an  institution  might  meet 
the  qualitative  test  by  representing  that 
it  will  engage  in  foreign  exchange 
contracts  on  both  sides  of  the  market 
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and  meet  the  quantitative  test  with  both 
its  foreign  exchange  and  interest  rate 
contracts.  The  institution  would 
nevertheless  qualify  as  a  Gnancial 
institution,  and  all  of  its  netting 
contracts  would  be  subject  to  the  Act's 
protection. 

Finally,  in  §  231.3(a)(2).  the  Board  has 
clianged  the  word  "incurred"  to  "had" 
to  clarify  that  the  contracts  that  yield 
mark-to-market  positions  of  $100 
million  need  not  be  entered  into  on  a 
single  day.  Rather,  the  $100  million 
refers  to  positions  in  outstanding 
contracts  on  a  single  day. 

Charter  Test 

Six  commenters  suggested  that  the 
Board  supplement  the  market  activity 
tests  with  charter  tests.  The  commenters 
argued  that  charter  tests  are  consistent 
with  the  approach  taken  in  the  Act  and 
are  competitively  neutral  for  each 
charter  type.  The  commenters  did  not 
agree  with  the  Board's  statement  that 
charter  tests  would  foster  inaccurate 
presumptions  about  the  riskiness  of 
covered  institutions.  Rather,  they 
believed  that  charter  tests  would 
promote  certainty  without  harmful 
results.  The  commenters  requested 
coverage  for  a  variety  of  charter  types, 
including  bank  holding  companies  and 
their  subsidiaries,  insurance  companies, 
foreign  banks  (rather  than  solely  their 
U.S.  branches  and  agencies),  affiliates  of 
registered  broker-dealers,  trust 
companies.  Federal  Reserve  Banks, 
Federal  Home  Loan  Banks,  and  certain 
government-sponsored  entities. 

The  Board  has  determined  not  to 
expand  the  rule's  coverage  through 
charter  tests.  Charter  tests. would 
include  many  end  user  institutions  that 
are  not  market  intermediaries,  which 
the  Board  believes  n-ould  stretch 
beyond  the  meaning  of  "flnancdal 
institution."  A  charter  test  would  also 
cover  many  institutions  whose  business 
volumes  do  not  give  rise  to  systemic  risk 
considerations.  Although  Congress  used 
charter  tests  in  the  Act,  the  Board  does 
not  believe  that  charter  tests  are 
necessarily  the  most  appropriate  means 
to  expand  Congress'  definition. 

There  may  be  certain  end  user 
institutions  that  reasonably  can  be 
described  as  financial  institutions  even 
though  they  are  not  market 
intermediaries.  The  Board  has  the 
ability  to  make  case-by-case 
determinations  in  these  instances  and 
has  done  so.  For  example,  in  1992.  the 
Board  made  individual  determinations 
in  the  cases  of  three  CHIPS  members. 
Similarly,  there  may  be  certain 
government-sponsored  Mitities  or 
international  organizations  that  do  not 
meet  the  requirements  of  the  rule  yet 


could  reesortabiy  be  considered 
financial  institutions  due  to  their  roles 
in  the  financial  markets.  The  Board 
would  consider  making  individual 
determinations  in  such  cases. 

Definitions 

The  commenters  also  made  various 
technical  suggestions  concerning  the 
definitions.  One  commenter  suggested 
that,  in  the  definition  of  "affiliate,"  the 
Board  replace  the  word  "dealer"  with 
"person."  The  Board  has  revised  the 
definition  in  §  231.2(b)  accordingly. 

Two  commenters  requested  that  the 
Board  revise  the  definition  of  "gross 
mark-to-market  positions"  to  replace  the 
word  "price"  with  "value"  to  clarify 
that  market  participants  may  use  their 
normal  market  valuation  methods  rather 
than  the  method  used  to  price  each 
transaction  at  its  inception.  Section 
231.2(e)  of  the  final  rule  reflects  this 
revision. 

Six  commenters  requested  that  the 
definition  of  "person"  explicitly  include 
an  entity  organized  outside  the  U.S., 
thereby  assuring  that  foreign  banks  and 
other  foreign  market  participants  could 
qualify  as  financial  institutions.  Another 
commenter  asked  that  the  definition 
explicitly  include  trusts  and  that 
"similar  entity"  be  changed  to  the  more 
general  "other  entity."  The  Board 
intends  that  "person"  be  defined 
broadly  to  include  all  entities,  foreign 
and  domestic,  and  has  revised  the 
definition  in  §  231.2(0  to  incorporate 
both  of  these  comments. 

One  commenter  suggested  that  the 
Board  include  a  comprehensive 
description  of  the  financial  institutions 
defined  by  the  Act  as  well  as  those 
defined  by  the  regulation.  However,  to 
keep  the  rule  as  simple  as  possible,  the 
Board  has  not  included  the  Act's 
definitions.  Section  231.1(b)  of  the  rule 
specifically  states  that  the  rule  does  not 
affect  the  status  of  those  financial » 
institutions  defined  by  the  Act. 

One  commenter  suggested  that  the 
Act's  definition  of  netting  contract  also 
be  used  in  the  regulation,  rather  than 
the  proposed  "financial  contract" 
definition,  which  is  based  on  the 
Federal  Eteposit  Insurance  Act's 
(FDlA's)  definition  of  qualified  financial 
contract.  The  commenter  believed  that 
using  a  common  definition  would 
reduce  confusion  and  avoid  litigation. 
The  final  rule  retains  the  conce|>t  of  a 
financial  contract  based  on  the  FDLA. 
The  concept  of  a  financial  contract 
narrows  the  focus  of  the  rule  to 
participants  in  the  financial  markets  and 
is  relevant  only  to  the  determination  of 
whether  a  particular  institution  qualifies 
as  a  financial  institution  under  the  rule. 
Once  an  institution  qualifies,  the  Act's 


netting  provisions  would  apply  to  all  of 
that  institution's  netting  contracts,  as 
defined  by  the  Act. 

The  Board  has  expanded  upon  the 
FDLA  to  include  spot  forward  contracts 
(contracts  with  maturities  of  two  days  or 
less)  as  financial  contracts  for  purposes 
of  the  qualitative  and  quantitative  tests. 
Arguably,  the  FDLA  definition  of  swap 
agreement  already  includes  spct 
forward  contracts,  however,  for 
purposes  of  clarity,  the  Board  has 
included  spot  contracts  expressly  in  the 
forward  contract  definition. 

Timing  Issues 

Many  commenters  raised  timing- 
related  issues  regarding  the  rule's 
coverage.  Eight  commenters  requested 
that  the  Board  clarify  that  the  Act's 
netting  provisions  will  apply  for  the  life 
of  a  contract  as  long  as  the  parties 
qualif)'  as  financial  institutions  at  the 
time  they  enter  into  the  contract.  The 
Board  has  revised  the  rule  to  clarify  that 
a  person  will  continue  to  be  considered 
a  financial  institution  for  the  purposes 
of  any  contract  entered  into  during  the 
period  it  qualifies,  even  if  the  person 
subsequently  fails  to  quahfy.  (See 
§  231.3(b).) 

Four  commenters  suggested  that  the 
Board  clarify  that  an  institution's  status 
as  a  financial  institution  will  be 
determined  at  the  time  it  enters  into  a 
netting  contract  because  that  is  when 
the  counterparty  will  evaluate  the 
institution's  creditworthiness.  On  the 
other  hand,  two  commenters  suggested 
that  the  netting  provisions  should  be 
applied  retroactively  to  an  institution's 
existing  contracts  once  it  qualifies  as  a 
financial  institution.  One  commenter 
requested  clarification  as  to  whether 
existing  contracts  will  be  grandfathered 
when  the  rule  takes  effect.  Under  t}ie 
final  rule,  the  Act's  netting  provisions 
will  apply  only  to  those  netting 
contrads  entered  into  after  a  person 
qualifies  as  a  financial  institution. 
However,  the  Board  has  revised  the  rule 
to  grandfather  those  contracts  in 
existence  on  the  effective  date  of  the 
final  rule  for  entities  qualifying  under 
the  rule  at  that  time.  (See  §  231.3(c).) 

One  conunenter  requested  that  the 
Board  define  the  15-month  rolling 
period  in  the  quantitative  test  with 
reference  to  the  time  parties  enter  into 
a  master  agreement,  not  the  time  of  the 
first  transaction  under  that  agreement. 
In  tjie  absence  of  a  master  agreement, 
the  commenter  suggested  that  the  period 
be  measured  with  reference  to  a 
particulv  netting  transaction.  In 
practice,  to  determine  whether  a  party 
meets  the  quantitative  test,  the  15- 
month  period  will  date  back  from  the 
day  a  party  enters  into  a  netting 
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contract,  whether  or  not  that  netting 
contract  is  a  master  agreement.  Thus,  on 
a  particular  day  ("Day  X"),  a  party 
meets  the  quantitative  test  if  its 
financial  contracts,  as  defined  in  the 
rule,  met  one  of  the  rule's  threshold 
levels  on  any  day  during  the  previous 
15  months.  Assuming  the  party  qualifies 
as.a  financial  institution  and  enters  into 
a  netting  contract,  as  defined  in  the  Act, 
onDayX,§  231.3(b)  of  the  rule  provides 
that  the  netting  contract  will  be  covered 
by  the  Act's  provisions  regardless  of 
whether  the  party  ceases  to  qualify  as  a 
financial  institution  on  a  subsequent 
day.  If  the  netting  contract  that  the  party 
enters  into  on  Day  X  is  a  master 
agreement,  e.g.,  an  agreement  to  net 
specified  types  of  underlying 
transactions  that  the  counterparties  may 
enter  into  in  the  future,  §  231.3(b)  would 
provide  that  netting  under  that  master 
agreement  would  continue  to  be 
protected  under  the  Act  even  though  the 
party  enters  into  individual  underlying 
transactions  after  it  ceases  to  qualify  as 
a  financial  institution.  The  Act's 
provisions  would  not  extend  to  netting 
under  any  new  master  agreement 
entered  into  after  the  jjarty  ceases  to 
qualify  as  a  financial  institution. 

Board  List. 

Two  commenters  requested  that  the 
Board  keep  a  list  of  entities  that  have 
declared  themselves  to  be  financial 
institutions.  The  Board  believes  that  the 
commenters'  concerns  about  lack  of 
certainty  are  largely  addressed  by 
allowing  counterparties  to  rely  on  an 
*^stitution's  representation  that  it  will 
art  as  a  market  intermediary  and 
creating  an  incentive  for  institutions  to 
jpublish  volume  threshold  information 
to  establish  that  they  meet  the 
quantitative  test.  Thus,  the  Board  does 
not  believe  an  "official"  list  is 
necessary. 

Automatic  Stays. 

Section  405  of  the  Act  provides  that 
no  injunction  or  similar  order  issued  by 
a  court  or  agency  will  interfere  with  the 
application  of  netting.  One  commenter 
believed  that  section  405  could  be 
interpreted  so  as  not  to  override 
provisions  for  automatic  stays  in 
bankruptcy  under  federal  or  state  law. 
The  commenter  asked  that  the  Board 
indicate  its  view  on  this  matter. 
Although  the  Board  cannot 
authoritatively  interpret  the  provisions 
of  the  Act,  the  Board  believes  the  intent 
of  the  Act  is  to  override  the  automatic 
statutory  bankruptcy  stays  for  valid 
netting  contracts.  Sections  403  and  404 
of  the  Act  explicitly  provide  that  netting 
is  effective  "notwithstanding  any  other 
provision  of  law."  The  Board  believes 


that  section  405  was  included  to  clarify 
that  the  netting  provisions  override 
court  or  agency  actions  in  addition  to 
overriding  statutory  law. 

CFTC  Comment. 

The  Commodity  Futures  Trading 
Commission  (CFTC)  noted  that  it  can 
exempt  certain  contracts  between 
"appropriate  persons"  from  the 
Commodity  Exchange  Act's  (CEA's) 
exchange-trading  requirement  and  has 
done  so  for  certain  swaps,  hybrid 
instruments,  and  energy  contracts.  The 
CFTC  may  also  exempt  appropriate 
multilateral  netting  arrangements,  in 
which  case  the  arrangement  may  not 
meet  the  Act's  definition  of  clearing 
organization,  which  refers  to  an 
organization  that  "performs  clearing 
functions  for  a  contract  market 
designated  pursuant  to  the  CEA."  The 
CFTC  stated  that  it  would  like  to  work 
with  the  Board  to  ensure  that  a  clearing 
organization  exempted  by  the  CFTC 
would  be  covered  by  the  Act's  netting 
provisions.  The  Board  is  willing  to  work 
with  the  CFTC  in  this  area. 

Final  Regulatory  Flexibility  Analysis 

Two  of  the  three  requirements  of  a 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604),  (1)  a  succinct  statement  of 
the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments, 
are  discussed  above.  The  third 
requirement  of  a  final  regulatory 
flexibility  analysis  is  a  description  of 
significant  alternatives  to  the  rule  that 
would  minimize  the  rule's  economic 
impact  on  small  entities  and  reasons 
why  the  alternatives  were  rejected. 

The  rule,  however,  should  not  have 
an  economic  impact  on  small  entities. 
The  rule  will  apply  only  to  entities  with 
financial  contracts  of  SI  billion  in  gross 
notional  principal  amount  or  gross 
mark-to-market  positions  of  $100 
million  over  a  period  of  15  months. 
Entities  with  a  smaller  level  of  market 
activity  would  not  be  covered  by  the 
Board's  expanded  definition  of 
"financial  institution."  Many  small 
market  participants  are  included  in  the 
Act's  definition  of  "financial 
institution"  and  thus  are  already 
covered  by  the  netting  provisions.  The 
Board  limited  its  expansion  of  the  Act's 
definition  to  entities  with  a  relatively 
large  volume  of  activity  because  the  lack 
of  netting  coverage  for  small  entities  is 
unlikely  to  affect  overall  market 
efficiency  or  systemic  risk. 


List  of  Subjects  in  12  CFR  Part  231 

Banks,  banking,  Financial 
institutions.  Netting. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  adds  a  new  part 
231  to  Title  12,  Chapter  II  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  231— NETTING  ELIGIBILITY  FOR 
FINANCIAL  INSTITUTIONS 
REGULATION  EE 

Sec. 

231.1  Authority,  purpose,  and  scope. 

231.2  Definitions. 

231.3  Quahfication  as  a  financial 
institution. 

Authority:  12  U.S.C.  4402(1)(B)  and 
4402(9). 

§  231.1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  part  (Regulation 
EE;  12  CFR  part  231)  is  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  under  the  authority  of 
sections  402(1)(B)  and  402(9)  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C. 
4402(1)(B)  and  4402(9)). 

(b)  Purpose  and  scope.  The  purpose  of 
the  Act  and  this  part  is  to  enhance 
efficiency  and  reduce  systemic  risk  in 
the  financial  markets.  This  part  expands 
the  Act's  definition  of  "financial 
institution"  to  allow  more  financial 
market  participants  to  avail  themselves 
of  the  netting  provisions  set  forth  in 
sections  401-407  of  the  Act  (12  U.S.C. 
4401-4407).  This  part  does  not  affect 
the  status  of  those  financial  institutions 
specifically  defined  in  the  Act. 

$231.2    Definitions. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  Act  meant  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  102-242,  105  Stat. 
2236),  as  amended. 

(b)  Affiliate,  with  respect  to  a  person, 
means  any  other  person  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  person. 

(c)  Financial  contract  means  a 
qualified  financial  contract  as  defined  in 
section  11(e)(8)(D)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1821(e)(8)(D)),  as  amended,  except  that 

a  forward  contract  includes  a  contract 
with  a  maturity  date  two  days  or  less 
after  the  date  the  contract  is  entered  into 
(i.e.,  a  "spot"  contract). 

(d)  Financial  market  means  a  market 
for  a  financial  contract. 

(e)  Gross  mark-to- market  positions  in 
one  or  more  financial  contracts  means 
the  sum  of  the  absolute  values  of 
positions  in  those  contracts,  adjusted  to 
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reflect  the  market  values  of  those 
positions  in  accordance  with  the 
methods  used  by  the  parties  to  each 
contract  to  value  the  contract 

(f)  Person  means  any  legal  entity, 
foreign  or  domestic  including  a 
corporation,  unincorporated  company, 
partnership,  government  unit  or 
instnunentality,  trust,  natural  person,  or 
any  other  entity  or  organization. 

§  231.3    OuaHncatlon  as  a  ttnancM 
Instttutfcm. 

(a)  A  person  qualiBes  as  a  financial 
institution  for  purposes  of  sections  401- 
407  of  the  Act  if  it  represents  that  it  will 
engage  in  financial  contracts  as  a 
counterparty  on  both  sides  of  one  or 
more  financial  markets  and  either — 

(1)  Had  one  or  more  financial 
contracts  of  a  total  gross  dollar  value  of 
at  least  $1  billion  in  notional  principal 
amount  outstanding  on  any  day  during 
the  previous  15-month  period  with 
counterparties  that  are  not  its  affiliates; 
or 

(2)  Had  total  gross  mark-to-market 
positions  of  at  least  $100  million 
(aggregated  across  counterparties)  in  one 
or  more  financial  contracts  on  any  day 
during  the  previous  15-month  period 
with  counterparties  that  are  not  its 
affiliates. 

(b)  If  a  person  qualifies  as  a  financial 
institution  under  paragraph  (a)  of  this 
section,  that  person  wiii  be  considered 
a  financial  institution  for  the  purposes 
of  any  contract  entered  into  during  the 
period  it  qualifies,  even  if  the  person 
subsequently  fails  to  qualify. 

(c)  It  a  person  qualities  as  a  financial 
institution  under  paragraph  (a)  of  this 
section  on  March  7,  1994,  that  person 
will  be  considered  a  financial 
institution  for  the  purposes  of  any 
outstanding  contract  entered  into  prior 
to  March  7.  1994. 

By  order  of  the  BoArd  of  Governors  of  Ihe 
Federal  Reserve  System,  Unuaiy  27,  1994. 
William  W.  Wiks, 
Secretary  of  the  Board. 
IFR  Doc.  94-2324  Filed  2-1-94;  8.45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  567 

[Na  93-145] 
RIN  1550-AA49 

Regulatory  Capital:  intangible  Assets 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Final  rule. 


gUMMAWT:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its  risk- 
based  capital  treatment  of  intangible 
assets  held  by  savings  associations. 
These  amendments  implement  section 
475  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIOA).  which  requires  the  OTS  and 
each  of  the  other  federal  banking 
regulators  to  determine  the  amount  of 
purchased  mortgage  servicing  rights 
(PMSRs)  that  insured  depository 
institutions  may  include  in  capital. 
Section  475  also  requires  PMSRs  to  be 
included  in  capital  at  90  percent  of 
market  value,  calculated  at  least 
quarteriy.  This  rule  defines  "qualifying 
intangible  assets"  as  PMSRs  and 
purchased  credit  card  relationships 
(PCCRs).  Such  assets  may  be  included 
in  the  aggregate  in  core  capital 
calculations  up  to  50  percent  of  core 
capital,  provided  that  PCCRs  may  not 
exceed  a  sublimit  of  25  percent  of  core 
capital.  Savings  associations  may 
include  the  same  dollar  amount  of 
PMSRs  in  tangible  capital  that  they 
include  in  core  capital.  These  assets 
must  be  valued  at  the  lower  of  90 
percent  of  lair  market  value  (in 
accordance  with  section  475  of  FDIOA) 
or  100  percent  of  remaining 
unamortized  book  value  computed  in 
accordance  with  instructions  tp  the 
Thrift  Financial  Report.  PMSRs  and 
PCCRs  in  excess  of  applicable  limits,  as 
well  as  core  deposit  intangibles  (CDIs) 
and  other  types  of  nonqualifying 
intangibles,  must  be  deducted  from  both 
assets  and  capital  in  calculating  core 
and  tangible  capital. 
EFFECTIVE  DATE:  March  4.  1994. 
FOR  FURTHER  BUFORIIATJON  CONTACT:  )ohn 
F.  Connolly.  Program  Manager.  Capital 
PoUey.  (202)  906-6465,  Supervision 
iHilicy;  Evelyne  Bonhomme.  Counsel 
(Banking  and  Finance).  (202)  906-7052. 
Deborah  Dakin.  Assistant  Chief  Cxjunsel. 
(202)  906-6445.  Regulations  and 
Legislation  Division.  Chief  Counsel's 
Office.  Office  of  Thrift  Supervision. 
1700  G  Street.  IMW..  Washington.  DC 
20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Description  of 
Proposal 

In  April  1992.  the  OTS  proposed  to 
amend  its  capital  treatment  of  intangible 
assets.  57  FR  12761  (April  13,  1992). 
The  public  comment  period  closed  on 
May  13. 1992.  The  proposal  was  based 
on  a  tentative  agreement  on  the 
treatment  of  intangible  assets  reached  by 
the  OTS,  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB),  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC).  and  the  Federal 


Deposit  Insurance  Corporation  (FDIC) 
(collectively  with  the  OTS  referred  to  as 
the  "federal  banking  agencies"  or 
"agencies"). 

Previously,  all  of  the  agencies  allowed 
PMSRs  to  count  towards  core  (Tier  1) 
capital  calculations,  with  qualitative 
and  quantitative  limits  that  varied 
among  the  agencies.  Each  agency  had 
determined  that  PMSRs  generally  met 
criteria  comparable  to  those  set  forth  in 
section  567.5(a)(2)(ii)  of  the  OtS  capital 
regulation,  which  provides  that:  (1)  The 
intangible  asset  must  be  able  to  be 
separated  and  sold  apart  from  the 
savings  association  or  from  the  bulk  of 
the  association's  assets;  (2)  the  market 
value  of  the  intangible  asset  must  be 
established  on  an  annual  basis  through 
an  identifiable  stream  of  cash  flows,  and 
there  must  be  a  high  degree  of  certainty 
that  the  asset  will  hold  this  market 
value  notwithstanding  the  future 
prospects  of  the  savings  association;  and 
(3)  the  savings  association  must 
demonstrate  and  document  that  a 
market  exists  that  will  provide  liquidity 
for  the  intangible  asset. 

The  agencies  differed  on  the  extent  to 
which  other  intangibles  met  this  three- 
part  test  and  treated  such  assets 
differently  in  calculating  capital.  The 
OTS  policy,  which  is  being  modified 
with  the  adoption  of  this  rule,  was  that 
other  identifiable  intangible  assets, 
specifically  CDIs,  could  satisf>'  the 
three-part  test.  The  OTS  did  not  require 
the  deduction  of  such  other  qualifying 
intangible  assets  hnm  capital,  but 
limited  them  to  25  percent  of  i  ore 
capital. 

All  the  agencies  limited  the  amount  of 
qualif>'ing  intangibles  that  institutions 
could  include  in  capital."  The  FDIC  and 
the  OTS  also  imposed  certain  PMSR 
valuation  requirements  and  reduced  the 
amount  of  PMSRs  reported  on  the 
balance  sheet  to  the  lesser  of:  (1)  90 
percent  of  fair  market  value:  (2)  90 
pen:ent  of  original  purchase  price;  or  (3) 
100  percent  of  remaining  unamortized 
book  value. 

The  OTS  proposed  the  following 
treatment  for  identifiable  intangible 
assets  for  purposes  of  the  tangible,  core, 
and  risk-based  capital  requirements: 

1.  PMSRs  and  PCCRs  would  be 
considered  qualifying  intangible  assets.^ 


I  B«:fore  the  enactment  of  section  475  of  FDICIA, 
savings  aMociations'  PMSR  holdin)^  wen*  »iil*i«:t 
to  quanlitatiTe  limils  set  by  the  FDIC.  u  wel!  as  by 
the  qualitative  Mandftrds  of  l.he  KUIC  and  (XXI 
L'nder  the  FDlC's  PMSR  rule,  thrifts  could  include 
PMSRs  up  to  50  percent  of  core  capital  and  TOO 
porcenl  of  tangible  capital. 

■In  accordance  with  FfRPEA  and  lli.  »'2'.'  'nrily 
sfMHiified  transition,  savings  a.<!sor!ationj  art 
permitted  to  ctninl  qualifying  sripervisorv  goodwill 
in  core  capital  The  comtnued  Inclusion  in  core 

Coofiau'^ 
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As  such,  they  would  not  be  deducted 
from  capital  provided  that,  in  the 
aggregate,  they  did  not  exceed  50 
percent  of  core  capital  and  provided 
that  PCXIRs  did  not  exceed  a  sublimit  of 
25  percent  of  core  capital.  Excess 
PMSRs  and  PtXRs  would  be  deducted 
in  determining  core  capital. 

To  illustrate,  assume  that  a  savings 
association  has  total  core  capital  of 
$1,000,000.  The  association  also  has 
qualifying  PCO^  of  $300,000  and 
qualifying  PMSRs  of  $200,000.  For 
capital  computation  purposes,  the 
association  could  include  $250,000  of 
its  PCCRs  (25  percent  of  $1,000,000)  and 
all  $200,000  of  its  PMSRs  because  the 
total  of  PMSRs  and  allowable  PCCRs 
does  not  exceed  50  percent  of  core 
capital. 

2.  Savings  associations  could  include 
the  same  amount  of  PMSRs  in  tangible 
capital  that  they  include  in  core  capital. 
Amounts  excluded  from  core  capital 
must  also  be  excluded  from  tangible 
capital. 

3.  PCCRs  would  be  includable  only  in 
core  capital,  not  tangible  capital. 

4.  The  limits  on  PMSRs  and  PCCRs 
would  be  based  on  a  percentage  of  core 
capital  before  excess  holdings  of  these 
assets  are  deducted,  but  after 
nonqualifying  identifiable  intangible 
assets  [i.e.,  nongrandfathered  CDls)  are 
deducted.3 

5.  Savings  associations  would  be 
required  to  determine  the  fair  market 
value  and  to  review  the  book  value  of 
their  PMSRs  and  PCCRs  at  least 
quarterly.  Sucii  assets  could  not  be 
carried  at  a  book  value  that  exceeds  the 
discounted  value  of  their  future  net 
income. 

6.  For  purposes  of  calculating 
regulatory  capital,  the  amount  of  PMSRs 
and  PCCRs  reported  as  balance  sheet 
assets  would  be  reduced  to  the  lesser  of 
90  percent  of  their  fair  market  value,  90 
percent  of  their  original  purchase  price, 
or  100  percent  of  their  remaining 
unamortized  book  value. 

7.  Nongrandfathered  CDIs  and  all 
identifiable  intangible  assets  other  than 
qualifying  intangible  assets  would  be 
deducted  from  capital  in  calculating 
core  capital. 

n.  Summary  of  Comments  and  OTS 
Response 

The  OTS  received  twenty-seven 
comment  letters  on  the  proposed  rule. 
Commenters  included  eighteen  savings 
associations,  six  trade  associations,  a 


capital  of  remaining  qualifying  supervisory 
goodwill  is  unaffected  by  tKis  rulemaiiing  or  the 
■Undards  for  PMSRs  and  PCX3U 

'  Remaining  qualifying  supervisory  goodwill, 
grandfathered  CDIs,  and  grandfatherec  PMSRs  are 
not  deducted  in  calculating  this  tinount. 


group  of  fifteen  mortgage  servicers,  one 
commercial  bank,  and  one  law  firm.  No 
comments  addressed  PCCRs.  Comments 
focused  primarily  on  two  areas:  the 
treatment  of  PMSRs  and  the  treatment  of 
CDIs.  Issues  raised  by  commenters  are 
addressed  below. 

A.  PMSR  Treatment  and  Valuation 

No  commenters  objected  to  the 
inclusion  of  PMSRs  as  qualifying 
intangible  assets. 

1.  Fifty  Percent  Capital  Limitation 

Some  commenters  objected  to  limiting 
qualifying  intangibles  to  50  percent  of 
core  capital.  One  suggested  that  less 
disruptive  ways  to  aciieve  the  same 
goals  exist  such  as  substituting  a  case- 
by-case  supervisory  approach  to 
determine  capital  adequacy  of 
depository  institutions  holding  PMSRs. 

The  OTS  is  adopting  a  50  percent  of 
core  capital  limit  on  PMSRs  to  be 
consistent  with  the  rules  issued  by  the 
other  federal  banking  agencies.*  C)TS 
capital  rules  are  in  the  main  patterned 
after  those  of  the  other  banking 
agencies,  especially  the  OCC.  The 
statute,  as  well  as  sensible  practice, 
dictates  uniformity  to  the  greatest  extent 
feasible. 

2.  Annual  Independent  Market 
Valuation  of  PMSRs 

Many  commenters  objected  to  an 
annual  independent  valuation  of  PMSRs 
as  excessively  costly  and  unnecessarily 
burdensome  when  combined  with  other 
limitations  In  the  proposal,  and 
suggested  that  the  requirement  be 
eliminated.  Many  commenters  noted 
that  banks  regulated  by  the  OCC  and  the 
FRB  are  not  subject  to  this  requirement. 
Some  commenters  recommended 
establishing  a  minimum  threshold 
below  which  OTS  would  not  require 
independent  annual  valuation  of 
PMSRs.  Other  commenters  suggested 
that  an  independent  valuation  be 
required  only  where  an  institution 
cannot  produce  a  satisfactory  internal 
valuation. 

In  response  to  these  comments,  the 
OTS  is  modifying  §  567.12(d)  to  remove 
the  independent  valuation  requirement. 
The  OTS,  however,  will  reserve  the 
right  to  require  certain  savings 
associations  to  obtain  independent 
valuations,  either  on  a  case-by-case 
basis  or  according  to  general  guidance 
issued  in  conjunction  with  the  adoption 
of  this  rule. 


'See  Sa  FR  7973  CFeb.  11.  1993)  (FRB);  58  FR 
16481  (Mar.  29.  1993)  (CXX):  and  S8  FR  6363  (Jan. 
28.  1993)  (FDIQ. 


3.  PMSR  Valuation  Basis 

Some  commenters  proposed  that  an 
association  should  be  permitted  to 
calculate  the  discounted  book  value  of 
qualifying  intangibles  on  an  aggregate 
basis  for  the  institution's  total 
purchased  servicing  portfolio  rather 
than  on  a  pool-by-pool  basis.  The  OTS 
and  the  other  agencies  will  permit  an 
institution  to  use  either  method.  The 
accounting  practices  otherwise  required 
by  this  rule  protect  adequately  against 
potential  abusive  practices. 

4.  Discounting  Approach 

Some  commenters  stated  that  limiting 
PMSRs  and  PCCRs  to  90  percent  of  fair 
market  value  was  arbitrary  and  that  no 
other  assets  are  subject  to  such 
treatment.  Two  commenters  argued  that 
G  constant  discoimt  rate  should  be 
applied  to  book  value,  but  not  market 
value.  One  commenter  suggested  using 
a  case-by-case  approach  based  on 
criteria  such  as  efficiency,  effectiveness, 
and  profitability. 

Section  475  of  FDICIA  requires 
PMSRs  included  in  capital  to  be  valued 
at  no  more  than  90  percent  of  fair 
market  value  computed  at  least 
quarterly.  The  agencies  have  chosen  to 
apply  the  same  limit  to  PCCRs  for 
consistency.  The  OTS  and  the  other 
agencies  never  intended  to  require 
institutions  to  use  a  constant  discoimt 
rate  in  computing  market  value.  This 
rule,  however,  retains  the  proposed 
rule's  requirement  that  savings 
associations  use  a  discounting  approach 
in  calculating  book  value  because  the 
OTS  believes  that  the  nondiscounted 
approach  can  result  in  inflated  carrying 
values.  The  OTS  has  issued  a  Thrift 
Bulletin  regarding  the  valuation  of 
PMSRs.» 

5.  Discount  Rate 

Some  commenters  believed  that  the 
proposed  requirement  to  limit  the 
discount  rate  used  in  the  quarterly 
PMSR  valuation  to  a  rate  that  is  no  less 
than  the  discount  rate  used  at  the 
original  acquisition  of  the  assets 
contradicts  the  concept  of  determining 
current  market  value.  The  limitation  on 
discount  rate  would  only  be  used  in 
calculating  book  value.  The  agencies 
believe  that  requiring  a  discounting 
approach  that  uses  the  discount  rate 
embedded  in  the  yield  estimate  at 
original  purchase  is  appropriate  in 
calc-ulating  book  value  because  it  will 
deter  any  overvaluation  of  the  book 
value  of  PMSRs  and  is  consistent  with 
historical  cost  accounting. 

This  final  rule  is  consistent  with  the 
final  rules  of  the  other  agencies.  These 


>  Sm  OnrS  Thrift  BullMin  6a  )un«  23. 1993. 
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rules  retain  the  requirement  to  use  a 
discounting  approach  but  transfer  the 
specific  guidance  on  the  applicable 
discount  rate  and  other  valuation 
guidance  to  their  Consolidated  Reports 
of  Condition  and  Income  (Call  Reports). 

The  Thrift  Financial  Report  will 
require  PMSRs  and  PCCRs  to  be  carried 
at  a  book  value  that  does  not  exceed  the 
discounted  amount  of  estimated  future 
net  cash  flows.  Management  of  an 
association  must  review  the  carrying 
value  at  least  quarterly,  adequately 
document  this  review,  and  adjust  the 
book  value  as  necessary.  If 
unanticipated  prepayments,  defaults, 
account  attrition,  or  other  events  reduce 
the  amount  of  expected  future  net  cash 
flows,  a  write  down  of  the  book  value 
of  the  PMSRs  or  PCCRs  must  be  made  • 
to  the  extent  that  the  discounted  amount 
of  future  net  cash  flows  is  less  than  the 
assets'  carrying  amounts.  The  discount 
rate  used  for  this  book  value  calculation 
may  not  t>e  less  than  the  original 
discount  rate  inherent  in  the  intangible 
asset  at  the  time  of  its  acquisition  based 
upon  the  estimated  net  cash  flows  and 
the  price  paid  at  the  time  of  purchase. 

6.  Valuation  Limitation  of  90  Percent  of 
Original  Cost 

Some  commenters  recommended  that 
the  agencies  drop  the  proposed 
requirement  that  qualifying  intangibles 
be  carried  at  no  more  than  90  percent 
of  their  original  purchase  price.  They 
argued  that  this  limitation  provides  no 
additional  protection  to  the  insurance 
fund  from  economic  risk  and  unfairly 
penalizes  institutions  with  recently 
acquired  PMSRs  or  PCCRs.  The  agencies 
agree  and  believe  that  the  other 
valuation  limitations  should  ensure  that 
qualifying  intangibles  are  conservatively 
valued  for  capital  purposes. 
Accordingly,  the  90  percent  of  original 
cost  limitation  has  been  removed. 

7.  OTS  Transition  Provision  for  PMSRs 

The  proposed  transition  provision 
would  permit  grandfathered  PMSRs  that 
"run-off  to  be  replaced  without  loss  of 
grandfathered  status  if  certain  criteria 
are  satisfied.  Many  commenters  agreed 
with  the  proposed  transition  provisions 
for  PMSRs.  Several  commenters 
recommended  that  the  grandfathering 
provisions  become  effective  as  of 
January  28, 1991  (the  effective  date  of 
the  FDIC's  PMSR  rule,  12  CFR  325.5) 
rather  than  February  9, 1990  (the  date  of 
publication  of  the  FDIC  PMSR  proposal 
for  that  rule)  or  on  the  effective  date  of 
this  regulation.  One  commenter 
suggested  that  the  OTS  consider 
allowing  large  servicers  to  replace 
PMSR  run-offs  to  minimize  economic 


loss  to  institutions  firom  depletion  of 
assets. 

The  final  rule  retains  the  February  9, 
1990.  grandfathering  date.  This 
grandfathering  date  was  used  in  the 
FDIC's  PMSR  rule,  which  was 
applicable  to  both  savings  associations 
and  state  nonmember  banks  until  the 
enactment  of  section  475  in  FDICIA. 
The  OTS  believes  that  no  distinction 
between  large  and  small  servicers  is 
warranted.  The  OTS  has,  however, 
retained  the  discretion  to  extend,  on  a 
case-by-case  basis,  grandfathered 
treatment  to  all  or  some  of  an 
association's  newly  acquired  PMSRs  if 
purchased  to  replace  grandfathered 
PMSRs  that  have  prepaid  or  otherwise 
run  off.  This  approach  is  designed  to 
mitigate  harm  to  associations  from 
precipitous  drops  in  the  level  of  their 
PMSR  portfolios.  Because  mortgage 
servicing  is  a  business  that  has 
relatively  high  fixed  costs,  its 
profitability  is  highly  sensitive  to 
achieving  and  maintaining  a  certain 
volume  of  servi<^ing.  This  transition 
treatment  will  only  be  available  if  the 
OTS  determines  that:  (1)  The 
association  is  phasing  down  PMSRs  as 
a  percentage  of  capital  at  an  acceptable 
rate,  and  (2)  such  treatment  would  be 
consistent  with  the  association's  safe 
and  sound  operation. 

B.  CDI  Treatment  and  Grandfathering 

The  OTS  has  previously  allowed 
certain  CDIs  to  be  included  in  assets  and 
capital  provided  that  they  are 
conservatively  valued  and  meet  the 
three-part  test  articulated  in  section 
567.5(a)(2)(ii).  The  OTS  is  concerned 
that  excluding  all  CDIs  from  capital 
might  impose  an  artificial  regulatory 
barrier  to  sound  mergers  and 
acquisitions.  The  proposed  uniform 
interagency  proposal  specifically 
excluded  CDIs  from  qualifying 
intangible  assets. 

Eleven  commenters  objected  to  the 
proposed  treatment  of  CDIs  and  argued 
that  CDIs  should  be  treated  as  qualifying 
intangible  assets.  One  commenter  urged 
the  OTS  to  apply  the  three-part  test  to 
CDIs.  with  periodic  reviews  of  CDIs  and 
continuous  evaluations  of  CDI 
amortization.  Another  commenter 
proposed  that  the  set  of  qualifying 
intangibles  be  expanded  to  include 
CDIs,  and  that  CDIs  and  PCCRs  be 
subjected  to  the  sublimit  of  25  percent 
of  core  capital,  and  that  CDIs  should 
only  be  deducted  from  capital  for 
undercapitalized  institutions.  One 
commenter  questioned  the  inclusion  of 
the  three-part  test  in  the  regulation  if 
PMSRs  and  PCCRs  are  the  only 
acceptable  qualifying  intangibles. 
Another  commenter  recommended  that 


CDIs  existing  at  the  time  the  proposal  is 
finalized  be  grandfathered  as  a 
component  of  core  capital. 

To  minimize  confusion,  all  the 
banking  agencies  agreed  to  delete  the 
three-part  test  from  their  capital 
regulations  and  guidelines.  Although 
the  three  criteria  are  no  longer  part  of 
the  agencies'  regulations  and  guidelines, 
they  may  be  used  in  the  future  to 
determine  whether  other  intangibles 
should  be  added  to  the  definition  of 
qualifying  intangible  assets. 

In  the  interest  of  interagency 
uniformity,  the  OTS  is  changing  its 
current  policy  on  CDIs  and  will 
henceforth  no  longer  treat  CDIs  as 
qualifying  intangibles.  The  OTS  is  also 
rescinding  Thrift  Bulletin  No.  38-1 
regarding  CDIs.  ^ 

The  OTS.  however,  will  grandfather 
CDIs  that  result  from  prior  transactions 
or  that  will  arise  from  transactions  that 
are  under  firm  contract  as  of  the 
effective  date  of  this  rule. 
Nongrandfathered  CDIs  shall  be 
deducted  from  assets  and  capital  in 
computing  core  capital.  No  CDIs  or 
PCCRs  are  included  in  tangible  capital. 

Some  commenters  suggested  that  CDIs 
should  not  be  subject  to  the 
requirements  for  annual  and  quarterly 
market  valuations,  quarterly 
determinations  of  book  value,  and  value 
limitations  set  forth  in  12  CFR 
567.12(d),  (e).  and  (f),  respectively.  They 
also  said  that  these  assets  should  be 
recorded  in  accordance  with  GAAP.  In 
response  to  those  comments,  the  OTS  is 
modifying  its  treatment  of  grandfathered 
CDIs  to  require  associations  to  apply 
GAAP.  The  OTS,  however,  will  require 
associations  to  use  credible  and 
supportable  assumptions  in  applying 
GAAP  to  CDIs  not  deducted  from  assets 
and  capital.  Valuing  CDIs  depends  upon 
assumptions  regarding  interest  rates  for 
alternative  funding,  costs  other  than 
interest  associated  with  the  core  deposit 
base,  the  decay  rate  for  an  acquired 
customer  base,  and  a  discount  rate.  The 
amortization  rate  should  be  adjusted 
each  year  for  changes  in  experienced 
and  expected  decay  in  the  acquired 
customer  base.  Typically,  the  decay  rate 
in  the  customer  base  is  greater  in  the 
early  years.  The  OTS  may  restrict  an 
association's  inclusion  of  grandfathered 
CDIs  in  capital  if  the  OTS  determines 
that  the  association  is  not  using  prudent 
valuation  assumptions. 

III.  Description  of  Final  Rule 

The  final  rule  makes  some  significant 
changes  from  the  proposal,  but  follows 
the  same  general  framework  set  forth  in 
the  proposal  and  the  previous  FDIC 
rule.  PMSRs  and  PCCRs  will  be 
considered  qualifying  intangible  assets 
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and  included  in  the  aggregate  in  core 
capital  up  to  50  f)€rcent  of  core  capital, 
provided  that  PCCRs  may  not  exceed  25 
percent  of  core  capital.  Associations 
may  include  the  same  amount  of  PMSRs 
in  tangible  capital  that  they  include  in 
core  capital.  The  valuation  requirements 
of  this  rule  apply  to  PMSRs  and  PCCRs 
to  be  included  in  assets  and  not 
deducted  from  capital. 

The  major  differences  between  the 
final  rule  and  the  proposal,  then,  are:  (1) 
The  deletion  from  section  567.5(a)(2)(ii) 
of  the  three  criteria  used  to  determine 
whether  an  intangible  asset  qualifies  for 
inclusion  in  core  capital;  (2)  the 
reservation  by  the  OTS  of  the  authority 
to  require  an  independent  market 
valuation  of  PMSRs  and  PCCRs  on  a 
case-by-case  basis  or  by  the  issuance  of 
separate  policy  guidance;  (3)  the  transfer 
of  the  requirements  imposed  in 
conducting  the  book  value  test  from  this 
rule  to  the  Thrift  Financial  Report;  and 
(4)  the  elimination  of  the  90  percent  of 
original  cost  limitation  for  purposes  of 
calculating  capital. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  it  is  hereby  certified  that  this 
rule  will  not  have  a  significant  or 
disproportionate  economic  impact  on  a 
substantial  number  of  small  savings 
associations.  Furthermore,  this  rule  will 
not  impose  any  new  recordkeeping  or 
other  requirements  on  any  associations. 
It  generally  will  retain  the  current 
treatment  of  thrifts'  PMSRs  and  will 
allow  PCCRs  to  be  counted  in  thrifts' 
core  capital.  Accordingly,  a  Regulatory 
Flexibility  Act  analysis  is  not  required. 

V.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements,  Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  part  567, 
subchapter  D,  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

SUBCHAPTER  D— REGULATIONS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  567-CAPrrAL 

1.  The  authority  citation  for  part  567 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463, 
1464, 1467a,  1828  (note). 

2.  Section  567.5  is  amended  by 
revising  paragraphs  (a)(2)(i)  and 


(a)(2](ii),  and  by  removing  and  reserving 
paragraph  (a)(2)(iii)  to  read  as  follows: 

%  567.5    Components  of  capttai. 

(a)  •  •  • 

(2)  Deductions  from  core  capital:  (i) 
Intangible  assets  are  deducted  bom 
assets  for  purposes  of  determining  core 
capital  except  as  provided  in  paragraph 
(a)(2)(ii)  of  this  section  and  §  567.12  of 
this  part. 

(ii)  Paragraph  (a)(2)(i)  of  this  section 
does  not  apply  to  qualifying  supervisory 
goodwill  held  by  an  eligible  savings 
association  (as  defined  in  §  567.1(h)  of 
this  part)  to  the  extent  permitted  by  this 
paragraph.  The  amount  of  qualifying 
supervisory  goodwill  may  not  exceed 
the  applicable  percentage  of  adjusted 
total  assets  as  calculated  for  the  tangible 
capital  requirement  set  forth  in  the 
following  table: 


Jan.  1.  1993—060.31.  1993 
Jan.  1.  1994— Dec  31,  1994 
Ttiereattef 


Percent 


0.750 

0.375 

0 


(iii)  [Reserved] 

3.  Section  567.6  is  amended  by 
revising  paragraph  (a)(l)(iv)(L)  to  read 
as  follows: 

S  567.6    RIsk-tMsed  capital  credit  risk 
weight  catagortes. 

(a)  •  •  • 

(1)  •  •  • 

(iv)  •  •  • 

(L)  Any  intangible  assets  not  deducted 
from  capital  pursuant  to  §  567.5(a)(2)  of 
this  part; 

4.  Section  567.9  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  567.9   Tangible  capital  raqulremant 

(c)  •  •  • 

(1)  Any  intangible  assets,  except 
certain  purchased  mortgage  servicing 
rights  as  provided  in  §567.12  of  this 
part. 

5.  A  new  §  567.12  is  added  to  read  as 
follows: 

S  567.12    Qualifying  Intangible  assets. 

(a)  Scope.  This  section  prescribes  the 
maximum  amount  of  qualifying 
intangible  assets  that  savings 
associations  may  include  in  calculating 
tangible  and  core  capital. 

(b)  Definition.  Qualifying  intangible 
assets  means  piuxiiased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships.  Piut±ased  mortgage 
servicing  rights  may  be  included  in  (that 


is,  not  deducted  from)  tangible  and  core 
capital  calculations  and  purchased 
credit  card  relationships  may  be 
included  in  core  capital  calculations. 
These  assets  may  be  included  in  capital 
only  to  the  extent  they  meet  the 
limitations  and  restrictions  set  forth  in 
this  section.  Other  identifiable 
intangible  assets,  including  core  deposit 
intangibles  not  grandfathered  pursuant 
to  paragraph  (g)(3)  of  this  section,  must 
be  deducted  from  assets  and  capital, 
except  as  provided  by  §  567.5(a)(2)(ii)  of 
this  part. 

(c)  Market  valuations.  The  OTS 
reserves  the  authority  to  require  any 
savings  association  to  perform  an 
independent  market  valuation  of 
qualifying  intangible  assets  on  a  case- 
by-case  basis  or  through  the  issuance  of 
policy  guidance.  An  independent 
market  valuation,  if  required,  shall  be 
conducted  in  accordance  with  any 
policy  guidance  issued  by  the  OTS.  A 
required  valuation  shall  include 
adjustments  for  any  significant  changes 
in  original  valuation  assumptions, 
including  changes  in  prepayment 
estimates  or  attrition  rates.  The 
valuation  shall  determine  the  current 
fair  market  value  of  the  qualifying 
intangibles  by  applying  an  appropriate 
market  discount  rate  to  the  net  cash 
flows  expected  to  be  generated  from  the 
intangibles.  This  independent  market 
valuation  may  be  conducted  by  an 
independent  valuation  expert  evaluating 
the  reasonableness  of  the  internal 
calculations  and  assumptions  used  by 
the  association  in  conducting  its     ' 
internal  analysis.  The  association  shall 
calculate  an  estimated  fair  market  value 
for  the  qualifying  intangibles  at  least 
quarterly  regardless  of  whether  an 
independent  valuation  expert  is 
required  to  p>erform  an  independent 
market  valuation. 

(d)  Value  limitation.  For  purposes  of 
calculating  core  capital  under  this  part 
(but  not  for  financial  statement 
purposes),  each  qualifying  intangible 
asset  must  be  valued  at  the  lesser  of: 

(1)  90  percent  of  the  fair  market  value 
of  the  intangible  assets  determined  in 
accordance  with  paragraph  (c)  of  this 
section;  or 

(2)  100  percent  of  the  remaining 
unamortized  book  value  of  the 
intangible  assets  determined  in 
accordance  with  the  instructions  in  the 
Thrift  Financial  Report. 

(e)  Core  capital  limitation— {\) 
Aggregate  limit.  The  maximum 
aggregate  amount  of  qualifying 
intangible  assets  that  may  be  included 
in  core  capital  shall  be  limited  to  the 
lesser  of: 

(i)  50  percent  of  the  amount  of  core 
capital  computed  before  the  deduction 
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of  any  disallowed  qualifying  Intangible 
assets;  or 

(ii)  The  amount  of  qualifying 
intangible  assets  determined  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  Sublimit  for  purchased  credit  card 
relationships.  In  addition  to  the 
aggregate  limitation  on  qualifying 
intangible  assets  set  forth  in  paragraph 
(e)(1)  of  this  section,  a  sublimit  shall 
apply  to  purchased  credit  card 
relationships.  The  maximum  allowable 
amount  of  purchased  credit  card 
relationships  shall  be  limited  to  the 
lesser  of: 

(i)  25  percent  of  the  amount  of  core 
capital,  as  computed  before  the 
deduction  of  any  disallowed  qualifying 
intangible  assets;  or 

(ii)  The  amount  of  quaUiying 
intangible  assets  determined  in 
accordance  with  paragraph  (d)  of  this 
.section. 

(0  Tangible  capital  limitation.  The 
maximum  amount  of  purchased 
mortgage  servicing  rights  that  may  be 
included  in  tangible  capital  shall  be  the 
same  amount  includable  in  core  capital 
in  accordance  with  the  limitations  set 
by  paragraph  (e)(1)  of  this  section. 

(g)  Grandfathering.  (1) 
Notwithstanding  the  core  capital  and 
tangible  capital  limitations  set  forth  in 
paragraphs  (e)  and  (f)  of  this  section, 
any  otherwise  disallowed  purchased 
mortgage  servicing  rights  that  were 
acquired  on  or  before  Februarj-  9, 1990. 
and  any  otherwise  disallowed 
purchased  mortgage  servicing  rights  for 
which  a  contract  to  purchase  the 
servicing  rights  had  been  executed  on  or 
before  February  9, 1990,  may  be 
grandfathered  and  recognized  for 
regulatory  capital  purposes  under  this 
part  to  the  extent  permitted  by  the  OTS. 
Grandfathered  purchased  mortgage 
servicing  rights  must  be  treated  in 
accordance  with  generally  accepted 
accounting  principles  and  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  sectioii.  (kandiathered  purchased 
mortgage  servicing  rights  will  count 
toward  the  core  capital  and  tangible 
capital  limitations  described  in 
paragraphs  (e)  and  (fl  of  this  section. 

(2)  (i)  On  a  case-by-case  basis,  the 
OTS  may  extend  grandfathered 
treatment  prospectively  to  all  or  part  of 
the  purchased  mortgage  servicing  rights 
acquired  by  an  association  to  replace  its 
grand£Bth««d  purchased  mortgage 
servicing  rights  if  OTS  determines  that: 

(A)  Tm  association  is  reducing,  at  an 
acceptable  rate,  its  level  of  purchased 
mor^ge  servicing  rights  to  the  levels 
permitted  by  this  section:  and 

(B)  The  granting  of  such 
grandhthered  treatment  is  consistent 


with  the  safe  and  sound  operation  of  the 
association. 

(ii)  The  OTS  may  terminate  or  limit 
such  grandfathered  treatment  at  any 
time  if  it  determines  that  either  of  the 
conditions  in  paragraph  (g)(2)(i)  of  this 
section  is  not  being  satisfied. 

(3)  Core  deposit  intangibles  resulting 
from  transactions  consummated  or 
under  firm  contract  on  the  effective  date 
of  this  rule  may  be  grandfathered  aad 
recognized  ior  capital  purposes  under 
this  part,  to  the  extent  permitted  by 
OTS,  provided  that  such  core  deposit 
intangibles  are  valued  in  accordance 
with  generally  accepted  accounting 
principles,  supported  by  credible 
assumptions,  and  have  their 
amortization  adjusted  at  least  annually 
to  reflect  decay  rates  (past  and 
projected)  in  the  acquired  customer 
base. 

(h)  Exemption  for  certain 
subsidiaries. — (1)  Exemption  standard. 
An  association  holding  purchased 
mortgage  servicing  rights  in  separately 
capitalized,  nonindudabie  subsidiaries 
may  submit  an  application  for  approval 
by  the  OTS  for  an  exemption  from  the 
deductions  and  limitations  set  forth  in 
this  section.  The  deductions  and 
limitations  will  apply  to  such  purchased 
mortgage  servicing  rights,  however,  if 
the  OTS  determines  that: 

(i)  The  thrift  and  subsidiary  are  not 
conducting  activities  on  an  arm's  length 
basis;  or 

(ii)  The  exemption  is  not  consistent 
with  the  association's  safe  and  sound 
operation. 

(2)  Applicable  requirements.  If  the 
OTS  determines  to  grant  or  to  permit  the 
continuation  of  an  exemption  under 
paragraph  (hKl)  of  this  section,  the 
association  receiving  the  exemption 
must  ensure  the  following: 

(i)  The  association's  investments  in, 
and  extensions  of  credit  to.  the 
subsidiary  are  deducted  from  capital 
when  calculating  capital  under  this  part; 

(ii)  Extensions  of  credit  and  other 
transactions  %vith  the  subsidiary  are 
conducted  in  compliance  with  the  rules 
for  covered  transactions  with  affiliates 
set  forth  in  sections  23  A  and  23B  of  the 
Federal  Reserve  Act.  as  applied  to 
thrifts:  and 

(iii)  Any  contracts  entered  into  by  the 
subsidiary  include  a  written  disclosure 
indicating  that  the  subsidiary  is  not  a 
bank  or  savings  association;  the 
subsidiary  is  an  organization  separate 
and  apart  from  any  bank  or  savings 
association:  and  the  obligations  of  the 
subsidiary  are  not  backed  or  guaranteed 
by  any  bank  or  savings  association  and 
are  not  insured  by  the  FDiC. 

Dated:  August  2. 1993. 


By  the  Office  of  Thria  Supervisioa.* 
Jonalfaui  L.  Fiediter, 
Acting  Director. 
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DEPARTMENT  OF  TRANSP0RTAT10M 
Federal  Aviation  Administration 
14CFRPart39 

[DodwtNe.  t^-NM-lza-AO:  AfiMndmant 
39-8794;  AD  94-01-12] 

Airworthiness  Directives;  Airtm* 
Industria  Modal  A3 10-200  and  A310- 
300  Sarias  Airplanes 

AGEWCt:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Industrie  Model 
A310-200  and  A31(>-300  series 
airplanes,  that  currently  requires 
inspections  and  test  to  detect  broken  or 
missing  vespel  bushes  in  the  flap 
universal  joint  assemblies,  and 
replacement  of  universal  joint  bushes,  if 
necessary.  This  amendment  adds  a 
terminating  modification  for  the 
currently  required  inspections  and  tests. 
This  amendment  is  prompted  by  the 
development  of  a  modification  that  will 
improve  the  integrity  of  the  flap 
universal  joints.  The  actions  specified 
by  this  AD  2ire  intended  to  prevent 
rupture  of  the  flap  universal  joints, 
subsequent  partial  loss  of  lift  in  one 
wing,  and  reduced  controllability  of  the 
airplane. 

DATES:  Effective  March  4.  1994. 

The  incorporation  by  reference  of 
Airbus  Industrie  Ser\-ice  Bulletin  A310- 
27-2059.  dated  March  1.  1993.  as  listed 
in  the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  4, 1994. 

The  incorporation  by  reference  of 
Airbus  Industrie  Service  Bulletin  A310- 
27-2054.  Revisions  2.  dated  November 
9,  1990.  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  September  11. 
1991  (56  FR  37462.  August  7.  1991). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rood  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue  SW..  Renton. 
Washington:  or  at  the  Office  of  the 
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Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMA'PON  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standfirdizalion  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-16-05,  Amendment  39-7095  (56  FR 
37462.  August  7, 1991),  which  is 
applicable  to  all  Airbus  Industrie  Model 
A310-200  and  A310-300  series 
airplanes,  was  published  in  the  Federal 
Register  on  October  6,  1993  (58  FR 
52041).  The  action  proposed  to  add  a 
requirement  to  modify  the  flap  universal 
joint  assemblies.  Installation  of  this 
modification  would  terminate  the 
currently  required  inspections  and  tests 
to  detect  broken  or  missing  vespel 
bushes  in  the  flap  universal  joint 
assemblies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

The  inspections  and  tests  currently 
required  by  AD  91-16-05  take 
approximately  5  work  hours  to 
accomplish,  at  an  average  labor  cost  of 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  on  U.S. 
operators  of  the  actions  previously 
required  by  AD  91-16-05  is  estimated 
to  be  $6,875,  or  $275  per  airplane,  per 
inspection  and  testing  cycle. 

It  will  take  approximately  47  work 
hours  per  airplane  to  accomplish  the 
modification  required  by  this  new  AD 
action,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  will  cost 
approximately  $1,000  per  airplane. 
Based  on  these  Rgures,  the  total 
additional  cost  impact  associated  with 
the  modification  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$89,625,  or  $3,585  per  airplane. 

The  cost  figures  discussed  above  are 
based  on  assumptions  that  no  operator 
has  yet  accomplished  the  requirements 
of  this  AD  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-7095  (56  FR 
37462,  August  7, 1991),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8794,  to  read  as  follows: 

94-01-12  Airbus  Industrie:  Amendment  29- 
8794.  Docket  93-NM-120-AD. 
Supersedes  AD  91-17-05.  Amendment 
39-7095. 

Applicability:  All  Model  A31O-200  and 
A31 0-300  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupture  of  the  flap  universal 
joints,  subseouent  partial  loss  of  lift  in  one 
wing,  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  5,500  total 
landings,  or  within  350  hours  time-in-service 


after  September  11, 1991  (the  effective  date 
of  AD  91-16-05,  Amendment  39-7095), 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  3.500  landings, 
perform  repetitive  visual  inspections  and 
electrical  continuity  tests  of  the  flap  system. 

(b)  If  any  universal  joint  bushes  are  missing 
or  broken,  prior  to  further  flight,  replace  the 
bushes  with  new  bushes  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A310-27- 
2054,  Revision  2,  dated  November  9, 1990. 
After  replacement,  repeat  the  inspections 
required  by  f>aragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  3,500  landings. 

(c)  Within  3.500  landings  after  the  effective 
date  of  this  AD,  modify  the  flap  universal 
joint  assemblies  (Airbus  Industrie 
Modification  10091D20285)  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A310- 
27-2059,  dated  March  1,  1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
insf>ection  and  test  requirements  of  this  AD. 

(d)  Modification  of  the  flap  universal  joint 
assemblies  (Airbus  Industrie  Modification 
10O91D20285)  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-27-2059. 
dated  March  1, 1993.  consUtutes  terminating 
action  for  the  inspection  and  test 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspections,  testing,  and 
replacement  shall  be  done  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A310- 
27-2054,  Revision  2,  dated  November  9, 
1990.  The  incorporation  by  reference  of  this 
document  was  approved  previously  by  the 
Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  as  of  September  11, 1991  (56  FR 
37462,  August  7,  1991).  The  modification 
shall  he  done  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-27-2059, 
dated  March  1, 1993.  The  incorporation  by 
reference  of  this  doctiment  is  approved  by 
the  Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  of  these  documents  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC 
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(h)  This  aiofladxQeat  becomas  effective  oa 
March  4. 1994. 

Issued  in  Renton,  Washiiigton,  on  January 
4,1994. 

Darrell  M.  Pedersoa. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  94-452  Filed  2-'J-94.  8:45  am) 

BiLUNO  CODE  «>1«-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

0*0  8519] 

RIH  1S45-AS2S 

Imposition  of  Accuracy-Related 
Penalty 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Temporary  regulations. 


SUMMARY:  These  amendments  to  the 
rt»gii!ations  under  26  CFR  part  1  provide 
g\ndance  on  the  imposition  of  the 
airuracy-related  penalty  under  Internal 
Revenue  Code  sections  6662  (e)  and  (h) 
and  section  6664(c)  for  transactions 
between  persons  described  in  Internal 
Revenue  Code  section  482  and  net 
section  482  transfer  price  adjustments. 
This  action  is  necessary  because  of 
changes  to  the  applicable  tax  laws  made 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1993. 

EFFECTIVE  DATE:  These  regulations  are 
effective  Februai7  2,  1994. 

These  regulations  apply  to  ta.xable 
years  beginning  after  December  31. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Ralph  at  (202)  622-3880  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
5.53).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  and.  pending  receipt 
and  evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  1545-1365.  The  estimated 
annual  burden  per  recordkeeper  varies 
from  5  hours  to  15  hours,  depending  on 
individual  circum.stanc8s.  with  an 
estimated  average  of  10  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
iirtcessary  for  a  collection  of 


information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
recordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circumstances. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  this 
,    collection  of  information,  the  accuracy 
of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  in  the  cross- 
referendng  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

.  Background 

On  January  21.  1993,  the  IRS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (58 
FR  5263)  that  proposed  amendments  to 
the  Income  Tax  Regulations  under 
sections  6662  (e)  and  (h)  and  section 
6664(c)  of  the  Internal  Revenue  Code  of 
1986  (Code),  as  amended.  Those 
proposed  regulations  implemented 
section  11312of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508. 104  Stat.  1388.  Comments 
responding  to  the  notice  of  proposed 
rulemaking  were  received  and  a  public 
hearing  was  held  on  May  14.  1993. 
Section  13236  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66.  107  StaL  312)  further  amended 
sections  6662  («)  and  (h)  of  the  Code. 
After  consideration  of  all  comments 
received  and  pursuant  to  the  statutory 
changes,  the  IRS  has  withdrawn  the 
previous  proposed  regulations  and 
adopts  this  Treasury  decision. 

Explanation  of  Provisions 

The  principal  purpose  of  these 
regulations  is  to  set  forth  rules 
implementing  the  imposition  of 
accuracy-related  penalties  in  the  context 
of  section  482.  The  exceptions  6rom  the 
penalty  imposed  under  section  6662(e) 
in  the  case  of  certain  net  section  482 
transfer  pricing  adjustments  are  a  key 
component  of  these  rules  are.  Reflecting 
the  amendments  to  the  statute  pursuant 
to  section  13236  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  the 
regulations  provide  a  two-part  exception 
from  the  imposition  of  the  penalty  with 
respect  to  such  adjustments,  depending 
on  whether  the  taxpayer  used  a 
specified  or  unspecified  method  under 
the  regulations  under  section  482.  If  the 
taxpayer  used  a  specified  method,  the 
taxpayer  must  have  reasonably 
concluded,  based  on  the  available  data 
and  the  potentially  applicable 
alternative  specified  methods,  that  its 
application  of  the  selected  method 


resulted  in  the  most  accurate  measure  of 
an  ann's  length  result.  Tims,  if  the 
taxpayer  reasonably  concluded  that  a 
different  specified  method  would  result 
in  a  more  accurate  measure  of  an  arm's 
length  result  than  the  selected  method. 
the  taxpayer  would  not  satisfy  the 
requirements  of  this  exception.  If  the 
taxpayer  used  an  unspecified  method, 
the  taxpayer  generally  must  have 
reasonably  concluded,  based  on  the 
available  data,  that  none  of  the  specified 
methods  was  likeiy  to  achieve  an  arm's 
length  result  and  that  the  method  used 
was  likely  to  achieve  such  a  result. 

Finally,  irrespective  of  the  method 
selected,  the  taxpayer  must  have 
prepared  documentation  articulating  the 
required  analysis  at  the  lime  that  the  tax 
return  was  filed,  and  provide  such 
documentation  to  the  Internal  Revenue 
Service  within  30  days  of  a  request  for 
such  documentation. 

The  Need  for  Transfer  Pricing  Analysis 
and  Documentatitm 

The  arm's  length  standard  seeks  to 
mirror  the  results  obtained  by  unrelated 
parties  in  their  business  dealings. 
Unrelated  parties  analyze  the  value  of 
property  or  services  prior  to  selling  or 
buying  such  property  or  services  in  the 
open  market.  However,  transactions 
between  related  parties  do  not  involve 
the  transfier  of  goods  outside  of  the 
related  party  group.  A  transfer  price  will 
not  affect  the  total  profit  ultimately 
realized  by  the  group  but  may  affect 
total  tax  liability.  To  ensure  that  the 
transfer  price  a  taxpayer  reports  on  its 
income  tax  return  is  determined  in  a 
manner  consistent  with  the  arm's  length 
standard,  section  6662(e)  encourages  a 
taxpayer  engaged  in  related  party 
transactions  to  prepare  a  factual  and 
economic  analysis  based  on  reasonably 
available  related  party  and  third  party 
market  data  that  substantiates  the  price 
chosen,  and  to  maintain  appropriate 
documentation  of  that  analysis. 

The  exj^rience  of  the  IRS  has  been 
that  the  maiority  of  taxpayers  do  not 
provide  an  explanation  of  how  their 
intercompany  pricing  was  established. 
In  many  cases  examiners'  access  to  a 
corporation's  transfer  pricing 
information  is  delayedor  denied. 
Moreover,  many  taxpayers  do  not  rely 
upon  any  form  of  comparables  or  other 
contemporaneous  information  either  in 
planning  or  in  defending  intercompany 
transactions.  The  taxpayer,  not  having 
attempted  to  structure  the  transaction  in 
accordance  with  the  arm's  length 
standard,  seeks  to  defend  its  position  on 
examination  by  finding  whatever 
uncontrolled  transaction  or  transfer 
pricing  method  provides  a  result  that 
most  closely  approximates  the  resuh 
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initially  reported.  The  failure  by 
taxpayers  to  analyze  their  intercompany 
pricing  prior  to  audit  increases 
controversy  between  taxpayers  and  the 
IRS,  as  both  seek  to  develop  post  hoc 
analyses  of  the  arm's  length  character  of 
the  transactions.  Thus,  the  failure  to 
apply  the  arm's  length  standard  in 
setting  prices  for  controlled  transactions 
(and  the  lack  of  contemporaneous 
docximentation  explaining  that 
application)  increases  the  time  spent 
and  expense  incurred  by  both  the 
taxpayer  and  the  IRS  in  determining 
whether  that  result  was  consistent  with 
the  arm's  length  standard.  Accordingly, 
these  regulations  are  designed  to 
encourage  taxpayers  to  make  a  serious 
effort  to  comply  with  the  arm's  length 
standard,  report  an  arm's  length  result 
on  their  income  tax  return,  document 
their  transfer  pricing  analyses,  and 
provide  that  documentation  to  the  IRS 
upon  request. 

Statutory  Requirements 

Section  6662(a)  imposes  a  penalty  in 
the  amount  of  20  percent  of  any 
underpayment  to  which  the  section 
applies.  Section  6662(b)  lists  the  types 
of  underpayments  to  which  section 
6662(a)  applies.  One  such 
underpayment  is  an  underpayment 
attributable  to  any  substantial  valuation 
misstatement  under  cl^pter  1  of  the 
Code.  ' 

Section  6662(e)  dennes  a  substantial 
valuation  misstatement.  These 
temporary  regulations  under  section 
6662(e)  contain  the  rules  for 
determining  whether  there  is  a 
substantial  valuation  misstatement 
attributable  to  section  482  allocations.  A 
substantial  valuation  misstatement 
exists  if  (1)  the  transfer  price  for  any 
property  or  services  (or  for  the  use  of 
property)  claimed  on  a  return  is  200 
percent  or  more  (or  50  percent  or  less) 
of  the  amount  determined  under  section 
482  to  be  the  arm's  length  amount  (the 
transactional  penalty),  or  (2)  the  net 
section  482  adjustment  exceeds  the 
lesser  of  five  million  dollars  or  ten 
percent  of  gross  receipts  (the  net 
adjustment  penalty). 

Section  6662(h)  increases  the  amoimt 
of  the  p>enalty  to  40  percent  for  both  the 
transactional  and  the  net  adjustment 
penalties  in  the  case  of  a  gross  valuation 
misstatement.  There  is  a  gross  valuation 
misstatement  if  (1)  the  price  for  any 
property  or  services  (or  for  the  use  of 
property)  claimed  on  any  return  in 
connection  with  any  transaction 
between  persons  described  in  section 
482  is  400  percent  or  more  (or  25 
percent  or  less)  of  the  amount 
determined  under  section  482  to  be  the 
arm's  length  amount,  or  (2)  the  net 


section  482  adjustment  exceeds  the 
lesser  of  twenty  million  dollars  or 
twenty  percent  of  gross  receipts. 

Amonnts  Excluded  From  a  Net  Section 
482  Adjustment 

An  amount  is  excluded  from  the 
calculation  of  a  net  section  482 
adjustment  if  the  requirements  of 
§  1.6662-6T(d)(2),  (3),  or  (4)  are  met 
with  respect  to  that  amount.  If  a 
taxpayer  meets  the  requirements  of 
paragraph  (d)  of  these  regulations  with 
respect  to  some,  but  not  all  of  the 
allocations  made  under  section  482, 
then  for  purposes  of  determining  the  net 
section  482  adjustment,  setoffs,  as  taken 
into  account  under  §  1.482-lT(e)(5), 
must  be  applied  ratably  against  all  such 
allocations. 

Specified  Method  Applied 

Paragraph  (d)(2)  provides  that  an 
adjustment  will  be  excluded  from  the 
calculation  of  a  net  section  482 
adjustment  if  the  taxpayer  satisfies  the 
specified  method  requirement  of 
paragraph  (d)(2)(ii}  and  the 
documentation  requirement  of 
paragraph  (d)(2)(iii).  A  taxpayer  will 
meet  the  specified  method  requirement 
if  the  taxpayer  selects  and  applies  a 
method  specified  in  the  section  482 
regulations  in  a  reasonable  manner.  A 
method  is  a  specified  method  if  it  is 
described  in  the  regulations  under 
section  482.  With  respect  to  transfers  of 
tangible  property,  these  methods 
currently  include  the  comparable 
uncontrolled  price  method,  resale  price 
method,  cost-plus  method,  and 
comparable  profits  method.  With 
respect  to  transfers  of  intangible 
property  these  methods  cxirrently 
include  the  comparable  uncontrolled 
transactions  method  and  comparable 
profits  method.  A  bona  fide  cost  sharing 
arrangement  under  §  1.482-2A(d)(4)  is 
considered  a  sf)ecified  method. 

Unspecified  methods  are  methods 
other  than  specified  methods.  The  profit 
split  method,  under  §  1.482-6  of  the 
proposed  regulations  and  qualified  cost 
sharing  arrangements,  under  §  1.482- 
2(g)  of  the  proposed  regulations,  will 
become  specified  methods  if  and  when 
regulations  describing  those  methods 
are  finalized.  A  taxpayer  will  ordinarily 
not  be  considered  to  have  applied  an 
unspecified  method  merely  because  it 
failed  to  make  an  adjustment  in  the 
application  of  a  specified  method. 
However,  the  failure  to  make 
adjustments  is  relevant  to  the 
reasonableness  of  the  application  of  that 
method.  The  selection  and  application 
of  a  method  are  reasonable  only  if,  given 
the  available  data  and  the  potentially 
available  methods,  the  taxpayer 


reasonably  concluded  that  the  method 
(and  its  application  of  that  method) 
provided  the  most  acciu'ate  measure  of 
an  arm's  length  result  under  the 
principles  of  the  best  method  rule  in 
§1.482-lT(b)(2)(iii). 

The  specified  method  standard  differs 
from  the  more  likely  than  not  be 
sustained  on  the  merits  standard  set 
forth  in  proposed  regulations  issued  on 
January  21, 1993.  This  change  reflects 
the  amendments  made  by  section  13236 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L  103-66, 107  Stat. 
312)  to  section  6662(e),  under  which  a 
section  482  adjustment  is  to  be  excluded 
from  the  calculation  of  a  net  section  482 
adjustment  if  the  taxpayer  reasonably 
applied  one  of  the  specified  section  482 
methods  (and  satisfied  the 
documentation  requirements  described 
below).  In  selecting  the  method  to 
apply,  a  taxpayer  should  select  (he 
specified  method  that  is  most 
appropriate  under  the  facts  and 
circumstances.  Thus,  the  taxpayer  must 
reasonably  conclude  that  its  application 
of  the  transfer  pricing  method  chosen 
will  provide  the  most  accurate  measure 
of  an  arm's  length  result  under  the  facts 
and  circumstances  of  the  transaction 
under  review.  The  application  of  a 
specified  method  will  not  satisfy  this 
standard  if  the  taxpayer  concluded,  or 
should  have  concluded,  that  a 
reasonable  application  of  another 
specified  method  would  provide  a  more 
accurate  arm's  length  result  than  the 
method  chosen.  For  example,  a  taxpayer 
might  not  satisfy  this  standard  if  the 
taxpayer  applied  the  comparable  profits 
method  to  determine  its  prices  but  the 
taxpayer  had  data  relating  to  a 
comparable  uncontrolled  transaction 
involving  substantially  similar 
conditions.  Given  the  guidance  set  forth 
in  the  section  482  regulations  and  the 
existence  of  closely  comparable  data,  a 
conclusion  that  a  different  analysis 
would  provide  a  more  accurate  measure 
of  an  arm's  length  result,  ordinarily 
would  not  be  reasonable. 

A  taxpayer's  analysis  of  its  transfer 
prices  must  include  the  most  current 
data  that  is  available  at  the  time  that  the 
taxpayer  files  its  tax  return.  These 
regulations  require  that  taxpayers 
perform  a  reasonably  thorough  search 
for  data.  However,  this  data  may  not 
reflect  transactions  in  the  current 
taxable  year.  Accordingly,  it  may  be 
necessary  for  taxpayers  to  make 
compensating  adjustments  to  reflect 
changes  in  the  data  between  the  time 
that  prices  were  set  for  the  year  and  the 
time  that  the  return  is  filed. 
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Factors 

The  regulations  discuss  several 
nonexclusive  factors  that  are  to  be  taken 
into  account  in  determining  whether  the 
taxpayer  reasonably  concluded  that  its 
application  of  the  method  selected 
would  provide  the  most  accurate 
measure  of  an  ann's  length  result.  The 
first  factor  is  that  a  taxpayer's 
experience  and  knowledge  in  transfer 
pricing  will  be  relevant  in  determining 
how  thorough  and  precise  the  taxpayer's 
analysis  must  be.  In  assessing  the 
experience  and  knowledge  of  the 
taxpayer,  the  experience  and  knowledge 
of  the  controlled  group  is  taken  into 
account,  rather  than  the  experience  and 
knowledge  of  any  member  of  the 
controlled  group.  Thus,  the  larger  and 
more  sophisticated  a  controlled  group  of 
corporations,  the  more  thorough  and 
precise  its  analysis  should  be. 

The  second  factor  is  the  extent  to 
which  sufficient  accurate  data  is 
available  to  apply  a  method  reasonably. 
A  taxpayer  is  obligated  to  engage  in  a 
reasonably  thorough  search  for 
comparable  transactions  and  other  data 
necessary  to  apply  the  methods  under 
section  482.  A  factor  to  consider  in 
determining  whether  a  search  for  data  is 
reasonably  thorough  is  the  cost  of 
searching  for  the  data  in  relation  to  the 
dollar  amount  of  the  intercompany 
transaction  in  question.  For  example,  a 
taxpayer  need  not  obtain  data  regarding 
a  comparable  imcontrolled  transaction  if 
the  intercompany  transaction  had  a 
value  of  $50,000  and  the  search  for  and 
analysis  of  the  data  will  cost  $25,000. 
Alternatively,  if  necessary  to  reasonably 
apply  a  specified  method,  it  ordinarily 
would  be  reasonable  to  expect  that  a 
taxpayer  would  incur  a  similar  expense 
to  search  for  and  analyze  data  if  the 
taxpayer  is  engaged  in  intercompany 
transactions  with  a  dollar  amount  of 
$250  million.  If  a  taxpayer's  analysis 
neglected  data  that  it  would  have  been 
expected  to  obtain  under  the  above 
criteria,  then  the  analysis  would  not  be 
considered  reasonable. 

The  third  factor  is  the  extent  to  which 
a  taxpayer  follows  the  relevant 
requirements  set  forth  in  regulations 
under  section  482.  Furthermore,  in 
applying  the  selected  method,  the  extent 
to  which  the  taxpayer  makes  all  the 
adjustments  necessary  to  reasonably 
conclude  that  its  application  of  the 
method  chosen  would  provide  the  most 
accurate  measure  of  an  arm's  length 
result  will  be  taken  into  account. 

The  fourth  factor  is  the  extent  to 
which  the  taxpayer  relied  on  the  advice 
of  a  qualified  professional.  The  extent  to 
which  reliance  is  appropriate  will 
depend  on  the  qualifications  of  the 


professional  and  the  quality  of  the  study 
or  other  advice  that  is  rendered,  rather 
than  the  relationship  that  the 
professional  has  to  the  taxpayer. 

Unspecified  Method  Applied 

Paragraph  (d)(3)  provides  that  an 
adjustment  will  be  excluded  firom  the 
calculation  of  a  net  section  482 
adjustment  if  the  taxpayer  satisfies  the 
unspecified  method  requirement  of 
paragraph  (d)(3)(ii)  and  the 
documentation  requirement  of 
paragraph  (d)(3)(iii).  The  unspecified 
method  requirement  is  met  if  a  method 
other  than  a  specified  method  was 
applied  and  the  requirements  of 
paragraph  (d)(3)(ii)  (B)  or  (C)  are  met.  as 
appropriate. 

Paragraph  (d)(3)(ii)(B)  provides  that  if 
the  transaction  is  of  a  type  for  which 
there  are  specified  methods,  then  a 
taxpayer  will  be  considered  to  have  met 
the  unspecified  method  requirement  if 
the  taxpayer  reasonably  concludes  that, 
given  the  available  data,  none  of  the 
specified  methods  was  likely  to  provide 
an  accurate  measure  of  an  arm's  length 
result,  and  that  it  selected  and  applied 
an  unspecified  method  in  a  way  that 
would  likely  provide  an  accurate 
measure  of  an  arm's  length  result,  given 
the  available  data. 

Paragraph  (d)(3)(ii)(C)  provides  that  if 
the  transaction  is  of  a  type  for  which 
there  are  no  specified  methods,  then  a 
taxpayer  will  be  considered  to  have  met 
the  unspecified  method  requirement  if  it 
selected  and  applied  an  unspecified 
method  in  a  reasonable  manner.  A 
taxpayer's  selection  and  application  is 
reasonable  if  the  taxpayer  reasonably 
concludes  that  the  method  (and  its 
application  of  that  method)  provided 
the  most  accurate  measure  of  an  arm's 
length  result  under  the  principles  of  the 
best  method  rule  in  §  1.482-T(b)(2)(iii). 

Documentation  Requirement 

An  examiner  cannot  effectively 
examine  a  taxpayer's  transfer  pricing 
without  adequate  docuimentation  setting 
forth  the  basic  transfer  pricing  analysis 
conducted  by  the  taxpayer.  Accordingly, 
the  documentation  requirement  does 
not  provide  a  long,  rigid  list  of 
documents  that  must  be  maintained: 
rather  it  focuses  on  the  type  of 
information  necessary  to  evaluate  how 
the  taxpayer  determined  its  transfer 
prices.  The  documentation  requirements 
are  essentially  the  same  regardless  of 
whether  the  taxpayer  uses  a  specified 
method  or  an  unspecified  method.  They 
diverge  only  in  what  the  documentation 
must  establish  rather  than  the  type  of 
information  that  must  be  maintained.  A 
taxpayer  that  uses  a  specified  method 
must  maintain  sufficient  documentation 


(that  is  in  existence  when  the  return  is 
filed)  to  establish  that  it  met  the 
specified  method  requirement.  A 
taxpayer  that  uses  an  unspecified 
method  must  maintain  sufficient 
documentation  (that  is  in  existence 
when  the  return  is  filed)  to  establish 
that  it  met  the  unspecified  method 
requirement.  Regardless  of  the  method 
used  by  the  taxpayer,  it  must  provide 
that  documentation  to  the  IRS  within  30 
days  of  a  request. 

The  temporary  regulations  set  forth 
two  classifications  of  documentation — 
principal  and  background  documents. 
Principal  documents  consist  of  the  basic 
transfer  pricing  analysis  conducted  by 
the  taxpayer.  Background  documents 
are  documents  that  typically  support  the 
principal  documents.  Only  principal 
documents  must  be  provided  upon  the 
IRS's  request  for  principal  documents. 
However,  both  types  of  documentation 
must  be  produced  within  thirty  days  of 
a  request. 

A  district  director  has  discretion  to 
extend  the  period  for  producing 
principal  documents  only  if  the 
taxpayer  has  made  a  minor  or 
inadvertent  failure  to  provide  the 
required  documents,  has  otherwise 
made  a  good  faith  effort  to  comply,  and 
remedies  the  failure  when  it  becomes 
known.  For  background  documents,  a 
district  director  has  discretion  to  extend 
the  production  period  for  a  short  period. 

Foreign-to-Foreign  Transactions 

Finally,  paragraph  (d)(4)  provides  that 
adjustments  that  are  attributable  to  a 
transaction  between  foreign 
corporations  are  also  excluded  from  the 
calculation  of  a  net  section  482 
adjustment,  unless  the  treatment  of  that 
transaction  affects  the  determination  of 
U.S.  source  income  or  taxable  income 
that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States. 

Carryovers  and  Carrybacks 

The  regulations  contain  a  special  rule 
concerning  tax  benefits,  such  as  losses, 
deductions,  or  credits,  that  may  be 
carried  to  another  taxable  year.  If  a 
taxpayer's  substantial  or  gross  valuation 
misstatement  gives  rise  to  such  a  tax 
benefit  that  is  carried  to  another  taxable 
year,  then  the  penalty  will  be  imposed 
on  any  resulting  underpayment  of  tax 
attributable  to  such  a  tax  benefit  in  that 
other  taxable  year.  In  determining 
whether  there  is  a  substantial  or  gross 
valuation  misstatement  for  a  taxable 
year,  no  amount  carried  from  another 
taxable  year  shall  be  included. 
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Coordination  Rules 

The  coordination  rules  remain 
substantively  unchanged  from  the 
proposed  regulations  issued  on  January 
21,  1993.  These  regulations  provide 
rules  for  coordinating  imposition  of  the 
transactional  penalty  and  the  net 
adjustment  penalty. 

Advance  Pricing  Agreements 

If  a  transfer  pricing  methodology  is 
developed  and  applied  pursuant  to  an 
Advance  Pricing  Agreement  in  any  tax 
year,  that  methodology  may  reasonably 
be  relied  upon  in  the  current  year  if  the 
relevant  facts  and  circumstances  have 
not  changed  or  if  the  methodology  has 
been  appropriately  modified  to  reflect 
any  changes  in  facts  and  circumstances. 

Effective  Date 

These  regulations  apply  to  taxable 
years  beginning  after  December  31. 
1993.  For  taxable  years  ending  after 
November  5,  1990.  but  beginning  prior 
to  January  1, 1994,  the  Treasury 
Department  considers  the  proposed 
regulations  issued  on  January  21, 1993, 
to  be  a  reasonable  interpretation  of 
sections  6662  (e)  and  (h),  except  that  no 
requirement  of  contemporaneous 
documentation  may  be  imp)osed  for 
transactions  prior  to  April  21, 1993.  In 
any  case,  contemporaneous 
documentation  may  be  helpful  in 
establishing  that  the  taxpayer  had 
reasonable  cause  and  acted  in  good 
faith. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  an 
initial  Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Covmsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Thomas  L.  Ralph  of  the 
Office  of  the  Associate  Chief  Counsel 
(International),  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U  S  C  7805  *   *   * 
§§1.6662-0  and  1.6662-6T  also  issued  under 
26  U.S.C  6662.  *   '   ' 

Par.  2.  Section  1.6662-0  is  amended 
by: 

1.  Adding  the  entries  for  §  1.6662-5T. 

2.  Adding  the  entries  for  §  1.6662-6T. 

3.  The  additions  read  as  follows: 

§1.6662-0    Tabte  of  contents.  *  *  * 


Section  1.6662-5T  Substantial  and  Gross 
Valuation  Misstatements  Under  Chapter  J 
(TeiTifMrary) 

(a)  through  (d)  (Reservedl 
(e)  Definitions. 

(1)  Substantial  valuation  misstatement, 
(i)  200  percent  test. 

(ii)  Tests  related  to  section  482. 

(2)  Cross  valuation  misstatement, 
(i)  400  percent  test. 

(ii)  Tests  related  to  section  482. 

(3)  Property. 

in  through  (i)  [Reserved] 

(j)  Transactions  between  persons  described 
in  section  482  and  net  section  482  transfer 
price  adjustments. 

Section  1.6662-6T    Transactions 
Between  Persons  Described  in  Section 
482  and  Net  Section  482  Transfer  Price 
Adjustments  (Temporary) 

(a)  In  general. 

(1)  Purpose  and  scope. 

(2)  Reported  results. 

(3)  Identical  terms  used  in  section  482 

Tlations. 
)  The  transactional  penalty. 

(1)  Substantial  valuation 
misstatement. 

(2)  Gross  valuation  misstatement. 

(3)  Reasonable  cause  and  good  faith. 

(c)  Net  adjustment  penalty. 

(1)  Net  section  482  adjustment. 

(2)  Substantial  valuation 
misstatement. 

(3)  Gross  valuation  misstatement. 

(4)  Setoff  allocation  rule. 

(5)  Gross  receipts. 

(6)  Coordination  with  reasonable 
cause  exception  under  section  6664(c). 

(7)  Examples. 

(d)  Amounts  excluded  from  net 
section  482  adjustments. 

(1)  In  general. 

(2)  Application  of  a  specified  section 
482  method. 


(i)  In  general. 

(ii)  Specified  method  requirement. 

(iii)  Documentation  requirement. 

(A)  In  general. 

(B)  Principal  dociunents. 

(C)  Background  documents. 

(3)  Application  of  an  unspecified 
method. 

(i)  In  general. 

(ii)  Unspecified  method  requirement. 

(A)  In  general. 

(B)  Specified  method  potentially 
applicable. 

(C)  No  specified  method  applicable, 
(iii)  Documentation  requirement. 

(A)  In  general. 

(B)  Principal  and  background 
documents. 

(4)  Certain  foreign  to  foreign 
transactions. 

(5)  Special  rule. 

(6)  Examples. 

(e)  Special  rules  in  the  case  of 
carrybacks  and  carryovers. 

(0  Rules  for  coordinating  between  the 
transactional  penalty  and  the  net 
adjustment  penalty. 

(1)  Coordination  of  a  net  section  482 
adjustment  subject  to  the  net  adjustment 
penalty  and  a  gross  valuation 
misstatement  subject  to  the 
transactional  penalty. 

(2)  Coordination  of  net  section  482 
adjustment  subject  to  the  net  adjustment 
penalty  and  substantial  valuation 
misstatements  subject  to  the 
transactional  penalty. 

(3)  Examples. 

(g)  EfTective  date. 

Par.  3.  Section  1.6662-5T  is  added  to 
read  as  follows: 

$1.6662-51    Substantial  and  gross 
valuation  mIsstatenMnts  under  cliapter  1 
(temporary). 

(a)  through  (d)    [Reservedl 

(e)  Definitions — (1)  Substantial 
valuation  misstatement.  There  is  a 
substantial  valuation  misstatement  if — 

(i)  200  percent  test.  The  value  or 
adjusted  basis  of  any  property  claimed 
on  a  return  of  tax  imposed  under 
chapter  1  of  the  Internal  Revenue  Code 
is  200  percent  or  more  of  the  correct 
amount;  or 

(ii)  Tests  related  to  section  482.  There 
is  a  misstatement  described  in  §  1.6662- 
6T  (b)(1)  or  (c)(1)  (concerning 
substantial  valuation  misstatements 
pertaining  to  transactions  between 
related  persons). 

(2)  Gross  valuation  misstatement. 
There  is  a  gross  valuation  misstatement 
if— 

(i)  400  percent  test.  The  value  or 
adjusted  basis  of  any  property  claimed 
on  a  return  of  tax  imposed  under 
chapter  1  of  the  Internal  Revenue  Code 
is  400  percent  or  more  of  the  correct 
amount;  or 
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(ii)  Tests  related  to  section  482.  There 
is  a  misstatement  described  in  §  1.6662- 
6T  (b)(2)  or  (c)(2)  (concerning  gross 
valuation  misstatements  pertaining  to 
transactions  between  related  persons). 

(3)  Property.  For  purposes  of  this 
section,  the  term  property  refers  to  both 
tangible  and  intangible  property. 
Tangible  property  includes  property 
such  as  money,  land,  buildings,  fixtures, 
and  inventory.  Intangible  property 
includes  property  such  as  goodwill, 
covenants  not  to  compete,  leaseholds, 
patents,  contract  rights,  debts,  choses  in 
action,  and  any  other  item  of  intangible 
property  described  in  §  1.482-4T(b). 

(0  through  (i)    (Reserved] 

(j)  Trnnsactions  between  persons 
described  in  section  482  and  net  section 
482  transfer  price  adjustments.  For  rules 
relating  to  the  penalty  imposed  with 
respect  to  a  substantial  or  gross 
valuation  misstatement  arising  from  a 
section  482  allocation,  see  §  1.6662-6T. 

Par.  4.  Section  1.6662-6T  is  added  to  read 
as  follows; 

§1.6662-61    Transactions  tjetween 
persons  described  in  section  482  and  net 
section  482  transfer  price  adjustments. 

(a)  In  general — (1)  Purpose  and  scope. 
Pursuant  to  section  6662(e)  a  penalty  is 
imposed  on  any  underpayment 
attributable  to  a  substantial  valuation 
misstatement  pertaining  to  either  a 
transaction  between  persons  described 
in  section  482  (the  transactional 
penalty)  or  a  net  section  482  transfer 
price  adjustment  (the  net  adjustment 
penalty).  The  penalty  is  equal  to  20 
percent  of  the  underpayment  of  tax 
attributable  to  that  substantial  valuation 
misstatement.  Pursuant  to  section 
6662(h)  the  penalty  is  increased  to  40 
percent  of  the  underpayment  in  the  case 
of  a  gross  valuation  misstatement  with 
respect  to  either  penalty.  Paragraph  (b) 
of  this  section  provides  specific  rules 
rela'.ed  to  the  transactional  penalty. 
Paragraph  (c)  of  this  section  provides 
specific  rules  related  to  the  net 
adjustment  penalty,  and  paragraph  (d) 
of  this  section  describes  amounts  that 
will  be  excluded  for  purposes  of 
CAilculating  the  net  adjustment  penalty. 
Paragraph  (e)  of  this  section  sets  forth 
special  rules  in  the  case  of  carrybacks 
and  carr>'overs.  Paragraph  (f)  of  this 
section  provides  coordination  rules 
between  penalties.  Paragraph  (g)  of  this 
section  provides  the  effective  date  of 
this  section. 

(2)  Reported  results.  Whether  an 
underpayment  is  attributable  to  a 
substantial  or  gross  valuation 
misstatement  must  be  determined  from 
the  results  of  controlled  transactions 
that  are  reported  on  an  income  tax 
return,  regardlc-j  of  whether  the 


amount  reported  differs  from  the 
transaction  price  initially  reflected  in 
the  taxpayer's  books  and  records.  The 
results  of  controlled  transactions  that 
are  reported  on  an  amended  return  will 
be  used  only  if  the  amended  return  is 
filed  before  the  Internal  Revenue 
Service  has  contacted  the  taxpayer 
^regarding  the  corresponding  original 
return.  A  written  statement  furnished  by 
a  taxpayer  subject  to  the  Coordinated 
Examination  Program  will  be 
considered  an  amended  return  for 
purposes  of  this  section  if  it  satisfies 
either  the  requirements  of  a  qualified 
amended  return  for  purposes  of 
§  1.6664-2(c)(3)  or  such  requirements  as 
the  Commissioner  may  prescribe  by 
revenue  procedure.  In  the  case  of  a 
taxpayer  that  is  a  member  of  a 
consolidated  group,  the  rules  of  this 
paragraph  (a)(2)  apply  to  the 
consolidated  income  tax  return  of  the 
group. 

(3)  Identical  terms  used  in  section  482 
regulations.  For  purposes  of  this  section, 
the  terms  used  in  these  regulations  shall 
have  the  same  meaning  as  identical 
terms  used  in  regulations  under  section 
482. 

(b)  The  transactional  penalty — (1) 
Substantial  valuation  misstatement.  In 
the  case  of  any  transaction  between 
related  persons,  there  is  a  substantial 
valuation  misstatement  if  the  price  for 
any  property  or  services  (or  for  the  use 
of  property)  claimed  on  any  return  is 
200  percent  or  more  (or  50  percent  or 
less)  of  the  amount  determined  under 
section  482  to  be  the  correct  price. 

(2)  Gross  valuation  misstatement.  In 
the  case  of  any  transaction  between 
related  persons,  there  is  a  gross 
valuation  misstatement  if  the  price  for 
any  property  or  services  (or  for  the  use 
of  property)  claimed  on  any  return  is 
400  percent  or  more  (or  25  percent  or 
less)  of  the  amount  determined  under 
section  482  to  be  the  correct  price. 

(3)  Reasonable  cause  and  good  faith. 
Pursuant  to  section  6664(c),  the 
tran.sactional  penalty  will  not  be 
imposed  on  any  portion  of  an 
underpayment  with  respect  to  which 
the  requirements  of  §  1 .6664—4  are  met. 
A  taxpayer  that  meets  the  requirements 
of  paragraph  (d)  of  this  section  with 
respect  to  an  allocation  under  section 
482  will  be  treated  as  having  established 
that  there  was  reasonable  cause  and 
good  faith  with  respect  to  that  item  for 
purposes  of  §  1.6664—4.  If  a  substantial 
or  gross  valuation  misstatement  under 
the  transactional  penalty  also 
constitutes  (or  is  part  of)  a  substantial  or 
gross  valuation  misstatement  under  the 
net  adjustment  penalty,  then  the  rules  of 
section  (d)  (and  not  the  rules  of 
§1.6664-4)  will  be  applied  to  determine 


whether  the  adjustment  is  excluded 
from  calculation  of  the  net  section  482 
adjustment. 

(c)  Net  adjustment  penalty — (1)  Net 
section  482  adjustment.  For  purposes  of 
this  section,  the  term  net  section  482 
adjustment  means  the  sum  of  all 
increases  in  the  taxable  income  of  a 
taxpayer  for  a  taxable  year  resulting 
from  allocations  under  section  482 
(determined  without  regard  to  any 
amount  carried  to  such  taxable  year 
from  another  taxable  year)  less  any 
decreases  in  taxable  income  attributable 
to  collateral  adjustments  as  described  in 
§  1.482-lT(e).  For  purposes  of  this 
section,  amounts  that  meet  the 
requirements  of  paragraph  (d)  of  this 
section  will  be  excluded  from  the 
calculation  of  the  net  section  482 
adjustment.  Substantial  and  gross 
valuation  misstatements  that  are  subject 
to  the  transactional  penalty  under 
pcuagraphs  (b)  (1)  or  (2)  are  included  in 
determining  the  amount  of  the  net 
section  482  adjustment.  See  paragraph 
(0  of  this  section  for  coordination  rules 
between  penalties. 

(2)  Substantial  valuation 
misstatement.  There  is  a  substantial 
valuation  misstatement  if  a  net  section 
482  adjustment  is  greater  than  the  lesser 
of  5  million  dollars  or  ten  percent  of 
gross  receipts. 

(3)  Gross  valuation  misstatement. 
There  is  a  gross  valuation  misstatement 
if  a  net  section  482  adjustment  is  greater 
than  the  lesser  of  20  million  dollars  or 
twenty  percent  of  gross  receipts. 

(4)  Setoff  allocation  rule.  It  a  taxpayer 
meets  the  requirements  of  paragraph  (d) 
of  this  section  with  respect  to  some,  but 
not  all  of  the  allocations  made  under 
section  482.  then  for  purposes  of 
determining  the  net  section  482 
adjustment,  setoffs,  as  taken  into 
account  under  §1.482-lT(e)(5),  must  be 
applied  ratably  against  all  such 
allocations.  7  he  following  example 
illustrates  the  principle  of  this 
paragraph  (c)(4). 

Example,  (i)  The  Internal  Revenue  Service 
makes  the  following  section  482  adjustments 
for  the  taxable  year: 

(1)  $9,060,000 

(2)  6,000,000 

(3)  Because  of  a  .setoff  under  ' 

§  1  482-lTU:)(5)  (.soon  000) 

Total    section    482    adjust- 
ments   - 10.000.000 

(li)  The  taxpayer  meets  the  requirements  of 
paragraph  (d)  with  respect  to  adjustment 
number  one.  but  not  with  respect  to 
adjustment  number  two.  The  five  million 
dollar  setoff  will  be  allocated  ratably  against 
the  nine  million  dollar  adjustment 
(S9.0OO.000/$15.OO0.0O0  x  $5,000,000  = 
$3,000,000)  and  the  six  million  dollar 
adjustment  (SSOOOOOO'SI  5.000.000  x 
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S5.000.000  -  $2,000,000).  Accordingly,  in 
determining  the  net  section  482  adjustment, 
the  nine  million  dollar  adjustment  is  reduced 
to  six  million  dollars  ($9,000,000  - 
$3,000,000)  and  the  six  million  dollar 
adjustment  is  reduced  to  four  million  dollars 
($6,000,000  -  $2,000,000).  Therefore,  the  net 
section  482  adjustment  equals  four  million 
dollars. 

(5)  Gross  receipts.  For  purposes  of  this 
section,  gross  receipts  must  be 
computed  pursuant  to  the  rules 
contained  in  §  1.448-lT(0(2)(iv).  as 
adjusted  to  reflect  allocations  under 
section  482. 

(6)  Coordination  with  reasonable 
cause  exception  iinder  section  6664(c). 
Pursuant  to  section  6662(e)(3)(D),  a 
taxpayer  will  be  treated  as  having 
reasonable  cause  under  section  6664(c) 
for  any  portion  of  an  underpayment 
attributable  to  a  net  section  482 
adjustment  only  if  the  taxpayer  meets 
the  requirements  of  paragraph  (d)  of  this 
section  with  respect  to  that  portion. 

(7)  Examples.  The  principles  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples. 

Example  1.  (i)  The  Internal  Revenue 
Service  makes  the  following  section  482 
adjustments  for  the  taxable  year: 

(1)  Attributable  to  an  increase 
in  gross  income  because  of 
an  increase  in  royalty  pay- 
ments        $2,000,000 

(2)  Attributable  to  an  increase 
in  sales  proceeds  due  to  a 
decrease  in  the  profit  mar- 
gin of  a  related  buyer  2,500,000 

(3)  Attributable  to  a  decrease 
in  the  cost  of  goods  sold  be- 
cause of  a  decrease  in  the 
cost  plus  mark-up  of  a  relat- 
ed seller 2.000,000 

Total    section    482    adjust- 
ments          6.500.000 

(ii)  None  of  the  adjustments  are  excluded 
under  paragraph  (d)  of  this  section.  The  net 
section  482  adjustment  ($6.5  million)  is 
greater  than  five  million  dollars.  Therefore, 
there  is  a  substantial  valuation  misstatement. 

Example  2.  (i)  The  Internal  Revenue 
Service  makes  the  following  section  482 
adjustments  for  the  taxable  year: 

(1)  $11,000,000 

(2)  2,000.000 

(3)  Because  of  a  setoff  under 

S  V482-lT(e)(5)  9.000,000) 

Total   section   482   adjust- 
ments    4,000,000 

(ii)  The  taxpayer  has  gross  receipts  of  sixty 
million  dollars  after  taking  into  account  all 
section  482  adjustments.  None  of  the 
adjustments  are  excluded  under  paragraph 
(d)  of  this  section.  The  net  section  482 
adjustment  ($4  million)  is  less  than  the  lesser 
of  five  million  dollars  or  ten  percent  of  gross 
receipts  ($60  million  x  10%  =  $6  million). 
Therefore,  there  is  no  substantial  valuation 
misstatement. 


Example  3.  (i)  The  Internal  Revenue 
Service  makes  the  following  section  482 
adjustments  to  the  income  of  an  affiliated 
group  that  files  a  consolidated  return  for  the 
taxable  year: 

(1)  Attributable  to  Member  A  ...     $1,500,000 

(2)  Attributable  to  Member  B  ...       1,000.000 

(3)  Attributable  to  Member  C  ...       2.000.000 

Total     section     482     adjust- 
ments          4.500,000 

(ii)  Members  A,  B.  and  C  have  gross 
receipts  of  20  million  dollars.  12  million 
dollars,  and  11  million  dollars,  respectively. 
Thus,  the  total  gross  receipts  are  43  million 
dollars.  None  of  the  adjustments  are 
excluded  under  paragraph  (d)  of  this  section. 
The  net  section  482  adjustment  ($4.5  million) 
is  greater  than  the  lesser  of  five  million 
dollars  or  ten  j>ercent  of  gross  receipts  ($43 
millionxl0%=$4.3  million).  Therefore,  there 
is  a  substantial  valuation  misstatement. 

Example  4.  (i)  The  Internal  Revenue 
Service  makes  the  following  section  482 
adjustments  to  the  income  of  an  affiliated 
group  that  files  a  consolidated  return  for  the 
taxable  year: 

(1)  Attributable  to  Member  A  ...     $1,500,000 

(2)  Attributable  to  Member  B  ...       3.000.000 

(3)  Attributable  to  Member  C  ...       2,500,000 


Total     section     482     adjust- 
ments   


7.000.000 

(ii)  Members  A.  B.  and  C  have  gross 
receipts  of  20  million  dollars,  35  million 
dollars,  and  40  million  dollars,  respectively. 
Thus,  the  total  gross  receipts  are  95  million 
dollars.  None  of  the  adjustments  are 
excluded  under  paragraph  (d)  of  this  section. 
The  net  section  482  adjustment  (7  million 
dollars)  is  greater  than  the  lesser  of  five 
million  dollars  or  ten  percent  of  gross 
receipts  ($95  millionxl0%=$9.5  million). 
Therefore,  there  is  a  substantial  valuation 
misstatement. 

Example  S.  (i)  The  Internal  Revenue 
Service  makes  the  following  section  482 
adjustments  to  the  income  of  an  affiliated 
group  that  files  a  consolidated  return  for  the 
taxable  year: 

(1)  Attributable  to  Member  A  ...     $2,000,000 

(2)  Attributable  to  Member  B  ...       1,000,000 

(3)  Attributable  to  Member  C  ...       1,500,000 


Total     section 
ments 


482     adjust- 


4.500.000 

(ii)  Members  A,  B,  and  C  have  gross 
receipts  of  10  million  dollars.  35  million 
dollars,  and  40  million  dollars,  respectively. 
Thus,  the  total  gross  receipts  are  85  million 
dollars.  None  of  the  adjustments  are 
excluded  under  paragraph  (d)  of  this  section. 
The  net  section  482  adjustment  ($4.5  million) 
is  less  than  the  lesser  of  five  million  dollars 
or  ten  percent  of  gross  receipts  ($85 
millionxio%=$8.5  million).  Therefore,  there 
is  no  substantial  valuation  misstatement  even 
though  individual  member  A's  adjustment 
($2  million)  is  greater  than  ten  percent  of  its 
individual  gross  receipts  ($10 
millionxlO%=$l  million). 

(d)  Amounts  excluded  from  net 
section  482  adjustments— (\)  In  general. 
An  amount  is  excluded  from  the 
calculation  of  a  net  section  482 


adjustment  if  the  requirements  of 
paragraph  (d)(2).  (3),  or  (4)  of  this 
section  are  met  with  respect  to  that 
amount. 

(2)  Application  of  a  specified  section 
482  method — (i)  In  general.  An  amount 
is  excluded  h-om  the  calculation  of  a  net 
section  482  adjustment  if  the  taxpayer 
establishes  that  both  the  specified 
method  and  documentation 
requirements  of  this  paragraph  (d)(2)  are 
met  with  respect  to  that  amount.  For 
purposes  of  this  paragraph  (d).  a  method 
will  be  considered  a  specified  method  if 
it  is  described  in  the  regulations  under 
section  482  and  the  method  applies  to 
transactions  of  the  type  under  review.  A 
bona  fide  cost  sharing  arrangement  is 
considered  a  specified  method.  See 
§1. 482-2 A(d)(4).  An  unspecified 
method  is  not  considered  a  specified 
method.  See  §  1.482-3T(e)  and  §  1.482- 
4T(d). 

(ii)  Specified  method  requirement. 
The  specified  method  requirement  is 
met  if  the  taxpayer  selects  and  applies 
a  specified  method  in  a  reasonable 
manner.  The  taxpayer's  selection  and 
application  of  a  specified  method  is 
reasonable  only  if,  given  the  available 
data  and  the  applicable  pricing 
methods,  the  taxpayer  reasonably 
concluded  that  the  method  (and  its 
application  of  that  method)  provided 
the  most  accurate  measure  of  an  arm's 
length  result  under  the  principles  of  the 
best  method  rule  in  §  1.482-lT(b)(2)(iii). 
For  examples  illustrating  the  selection 
of  a  specified  method  consistent  with 
this  paragraph  (d)(2)(ii),  see  §  1.482- 
lT(b)(2)(iii)(C).  An  application  of  a 
specified  method  provides  the  most 
accurate  measure  of  an  arm's  length 
result  if  it  provides  a  more  accurate 
measure  of  an  arm's  length  resuh  than 
any  alternative  specified  method  and 
any  alternative  application  of  the 
method  chosen.  'Thus,  it  is  not  necessary 
for  a  taxpayer  to  conclude  that  the 
selected  specified  methcTd  provides  a 
rtiore  accurate  measure  of  an  arm's 
length  result  than  any  unspecified 
method.  Whether  the  taxpayer's 
conclusion  was  reasonable  must  be 
determined  from  all  the  facts  and 
circumstances.  The  factors  relevant  to 
this  determination  include  the 
following: 

(A)  The  experience  and  knowledge  of 
the  taxpayer,  including  all  members  of 
the  taxpayer's  controlled  group. 

(B)  The  extent  to  which  accurate  data 
was  available  and  the  data  was  analyzed 
in  a  reasonable  manner.  A  taxpayer 
must  engage  in  a  reasonably  thorough 
search  for  the  data  necessary  to 
determine  which  method  should  be 
selected  and  how  it  should  be  applied. 
Furthennore,  a  taxpayer  must  use  the 
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most  ciirrent  reliable  data  tbat  is 
available  before  the  return  is  filed.  In 
this  regard,  the  expense  of  collecting 
data  relative  to  the  dollar  amount  of  the 
transactions  in  question  is  a  factor  that 
may  be  taken  into  account  in 
determining  the  scope  of  a  reasonably 
thorough  search  for  data. 

(C)  The  extent  to  which  the  taxpayer 
followed  the  relevant  requirements  set 
forth  in  regulations  under  section  482 
with  respect  to  the  application  of  the 
method. 

(D)  The  extent  to  which  the  taxpayer 
reasonably  relied  on  the  analysis  of.  or 

a  study  done  by,  a  professional  qualified 
to  conduct  such  an  analysis  or  study, 
including  an  attorney,  accountant,  or 
economist.  Whether  the  professional  is 
an  employee  of,  or  related  to,  the 
taxpayer  is  not  determinative  in 
evaluating  the  reliability  of  that  analysis 
or  study,  as  long  as  the  analysis  or  study 
is  objective,  thorough,  and  well 
reasoned.  Such  reliance  is  reasonable 
only  if  the  taxpayer  disclosed  to  the 
professional  all  relevant  information 
regarding  the  controlled  transactions  at 
issue.  A  transfer  pricing  study  or 
analysis  that  was  reasonably  relied  upon 
in  a  prior  year  may  reasonably  be  relied 
upon  in  the  current  year  if  the  relevant 
facts  and  circumstances  have  not 
changed  or  if  the  study  or  analysis  has 
been  appropriately  modified  to  reflect 
any  change  in  facts  and  circumstances. 

(iii)  Documentation  requirement — (A) 
In  general.  The  documentation 
requirement  of  this  paragraph  (d)(2](iii) 
is  met  if  the  taxpayer  maintains 
sufficient  documentation  to  establish 
that  the  taxpayer  reasonably  concluded 
that,  given  the  available  data  and  the 
applicable  pricing  methods,  the  method 
(and  its  application  of  that  method) 
provided  the  most  accurate  measure  of 
an  arm's-length  result  under  the 
principles  of  the  best  method  rule  in 
§  1.482-lT(b)(2)(iii).  and  provides  that 
documentation  to  the  Internal  Revenue 
Service  within  30  days  of  a  request  for 
it.  That  documentation  must  be  in 
existence  when  the  return  is  filed.  The 
district  director  may.  in  his  discretion, 
excuse  a  minor  or  inadvertent  failure  to 
provide  required  documents,  but  only  if 
the  taxpayer  has  made  a  good  faith  effort 
to  comply,  and  the  taxpayer  promptly 
remedies  the  failure  when  it  becomes 
known.  The  required  documentation  is 
divided  into  two  categories,  principal 
and  background  documents,  as 
described  in  paragraphs  (d)(2)(iii)  (B) 
and  (C)  of  this  section. 

(B)  Principal  documents.  The 
principal  documents  should  accurately 
and  completely  describe  the  basic 
transfer  pricing  analysis  conducted  by 


the  taxpayer.  The  documentation  must, 
include  the  following — 

(J)  An  overview  of  the  taxpayer's 
business,  including  an  analysis  of  the 
economic  and  legal  factors  that  affect 
the  pricing  of  its  property  or  services: 

(2)  A  description  of  the  taxpayer's 
organizational  structure  (including  an 
organization  chart)  covering  all  related 
parties  engaged  in  transactions 
potentially  relevant  under  section  482. 
including  foreign  affiliates  whose 
transactions  directly  or  indirectly  affect 
the  pricing  of  property  or  services  in  the 
United  States; 

(3)  Any  documentation  explicitly 
required  by  the  regulations  under 
section  482; 

[4]  A  description  of  the  specified 
method  selected  and  an  explanation  of 
why  that  method  was  selected; 

(5)  A  description  of  the  unspecified 
methods  that  were  considered  and  an 
explanation  of  why  they  were  not 
selected; 

(6)  A  description  of  the  controlled 
transactions  (including  the  terms  of 
sale)  and  any  internal  data  used  to 
analyze  those  transactions; 

(7)  A  description  of  the  comparables 
that  were  used,  how  comparability  was 
evaluated,  and  what  (if  any)  adjustments 
were  made; 

(5)  An  explanation  of  the  economic 
analysis  and  projections  relied  upon  in 
developing  the  method;  and 

(9)  A  general  index  of  the  principal 
and  background  documents  and  a 
description  of  the  recordkeeping  system 
used  for  cataloging  and  accessing  those 
documents. 

(C)  Background  documents.  The 
assumptions,  conclusions,  and  positions 
contained  in  principal  documents 
ordinarily  will  be  based  on,  and 
supported  by,  additional  background 
documents.  Documents  that  support  the 
principal  documentation  may  include 
the  documents  listed  in  §  1.6038A-3(c) 
that  are  not  otherwise  described  in 
paragraph  (d)(2)(iii)(B)  of  this  section. 
Every  document  listed  in  those 
regulations  may  not  be  relevant  to 
pricing  determinations  under  the 
taxpayer's  specific  facts  and 
circumstances  and,  therefore,  each  of 
those  documents  need  not  be 
maintained  in  all  circiunstances. 
Moreover,  other  documents  not  listed  in 
those  regulations  may  be  necessary  to 
establish  that  the  taxpayer's  method  was 
selected  and  applied  in  the  way  that 
provided  the  most  accurate  measure  of 
an  arm's  length  result  under  the 
principles  of  the  best  method  rule  in 
§1.482-lT(b)(2)(iii).  Background 
documents  need  not  be  provided  to  the 
Internal  Revenue  Service  in  response  to 
a  request  for  principal  documents.  If  the 


Internal  Revenue,  Service  subsequently 
requests  background  documents,  a 
taxpayer  must  provide  that 
doctunentation  to  the  Internal  Revenue 
Service  within  30  days  of  the  request. 
However,  the  district  director  may,  in 
his  discretion,  extend  the  period  for 
producing  the  background 
documentation. 

(3)  Ajoplication  of  an  unspecified 
methoa-—{i)  In  general.  An  adjustment 
is  excluded  from  the  calculation  of  a  net 
section  482  adjustment  if  the  taxpayer 
establishes  that  both  the  unspecified 
method  and  documentation 
requirements  of  this  paragraph  (d)(3)  are 
met  with  respect  to  that  amount. 

(ii)  Unspecified  method 
requirement— {^  In  general.  If  a  method 
other  than  a  specified  method  was 
applied,  the  unspecified  method 
requirement  is  met  if  the  requirements 
of  paragraph  (d)(3)(ii)  (B)  or  (C),  as 
appropriate,  are  met. 

(B)  Specified  method  potentially 
applicable.  If  the  transaction  is  of  a  type 
for  which  methods  are  specified  in  the 
regulations  under  section  482,  then  a 
taxpayer  will  be  considered  to  have  me» 
the  unspecified  method  requirement  if 
the  taxpayer  reasonably  concludes  that, 
given  the  available  data,  none  of  the 
specified  methods  was  likely  to  provide 
an  accurate  measure  of  an  arm's  length 
result,  and  that  it  selected  and  applied 
an  unspecified  method  in  a  way  that 
would  likely  provide  an  accurate 
measure  of  an  arm's  length  result,  given 
the  available  data.  This  conclusion  must 
be  based  on  all  the  facts  and 
circumstances.  The  factors  relevant  to 
this  conclusion  include  those  set  forth 
in  paragraph  (d)(2)(ii)  of  this  section. 

(t)  No  specified  method  applicable.  If 
the  transaction  is  of  a  type  for  which  no 
methods  are  specified  in  the  regulations 
under  section  482,  then  a  taxpayer  will 
be  considered  to  have  met  the 
unspecified  method  requirement  if  it 
selected  and  applied  an  unspecified 
method  in  a  reasonable  manner.  For 
purposes  of  this  paragraph  (d)(3)(ii)(C), 
a  taxpayer's  selection  and  application  is 
reasonable  if  the  taxpayer  reasonably 
concludes  that  the  method  (and  its 
application  of  that  method)  provided 
the  most  accurate  measure  of  an  arm's 
length  result  under  the  principles  of  the 
best  method  rule  in  §  1.482-lT(b)(2)(iii). 
This  conclusion  must  be  based  on  all 
the  facts  and  circumstances.  The  factors 
relevant  to  this  conclusion  include 
those  set  forth  in  paragraph  (d)(2)(ii)  of 
this  s^tion. 

(iii)  Documentation  requirement — (A) 
In  general.  The  documentation 
requirement  of  this  paragraph  (d)(3)  is 
met  if  the  taxpayer  maintains  sufficient 
documentation  to  establish  that  the 
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unspet;ified  method  requirement  of 
paragraph  (d)(3)(ii)  of  this  section  is  met 
and  provides  that  documentation  to  the 
Internal  Revenue  Service  within  30  days 
of  a  request  for  it.  That  documentation 
mus*  be  in  existence  when  the  return  is 
filed.  The  district  director  may.  in  his 
discretion,  excuse  a  minor  or 
inadvertent  failure  to  provide  required 
documents,  but  only  if  the  taxpayer  has 
made  a  good  faith  effort  to  comply,  and 
the  taxpayer  promptly  remedies  the 
failure  when  it  becomes  known. 
(B)  Principal  and  background 
documents.  See  paragraphs  (d)(2}(iii)  (B) 
and  (C)  of  this  section  for  rules 
regarding  these  two  categories  of 
required  documentation. 

(4)  Certain  foreign  to  foreign 
transactions.  For  purposes  of 
calculating  a  net  section  482 
adjustment,  any  increase  in  taxable 
income  resulting  from  an  allocation 
under  section  482  that  is  attributable  to 
any  controlled  transaction  solely 
between  foreign  corporations  will  be 
excluded  unless  the  treatment  of  that 
transaction  affects  the  determination  of 
either  corporation's  income  from 
sources  within  the  United  States  or 
taxable  income  effectively  connected 
with  the  conduct  of  a  trade  or  business 
vrithin  the  United  States. 

(5)  Special  rule.  If  the  regular  tax  (as 
defined  in  section  55(c))  impwsed  on  the 
taxpayer  is  determined  by  reference  to 
an  amount  other  than  taxable  income, 
that  amount  shall  be  treated  as  the 
taxable  Income  of  the  taxijsyer  for 
purposes  of  section  6662(e)(3). 
Accordingly,  for  taxpayers  whose 
regular  tax  is  determined  by  reference  to 
an  amount  other  than  taxable  income, 
the  Increase  in  that  amount  resulting 
from  section  482  allocations  is  the 
taxpayer's  net  section  482  adjustment. 

(6)  Examples.  The  principle*  of  this 
paragraph  (d)  are  illusuated  by  the  following 
examples. 

Example  1.  (i)  The  Internal  Revenue 
Service  makes  the  following  section  482 
adjusiments  for  the  taxable  year 

(1)  S9.000.000 

(2)  Not  a  200  percent  or  400 

percent  adjustment  2.000,000 

(3) 9.000.000 

Total    section    482    adjust- 

menU 20.000.000 

(ii)  The  taxpayer  has  gross  receipts  of 
seventy-five  million  dollars  after  all  section 
482  adjustments.  The  taxpayer  establishes 
that  for  adjustments  number  one  and  three, 
it  applied  a  transfer  pricing  method  specified 
in  section  482.  the  selection  and  application 
of  the  method  was  reasonable,  it  documented 
the  pricing  analysis,  and  turned  that 
f  documentation  over  to  the  IRS  within  30 
days  of  a  request.  Accordingly,  eighteen 
million  dollars  is  excluded  from  the 
calculation  of  the  net  section  482  adjustment 


Because  the  net  section  482  adjustment  is 
two  million  dollars,  tliere  is  no  substantial 
valuation  misstatement. 

Example  2.  (i)  The  Internal  Revenue 
Service  makes  the  following  section  482 
adjustments  for  the  taxable  year: 


(1)  $9,000,000 

(2)  Attributable  to  an  adjust- 
ment that  is  200  percent  or 
more   of  the  correct   section 

482  price  ..- 2.000.000 

(3)  9.000.000 

Total     section     482     adjust- 
ments       20.000.000 

(ii)  The  taxpayer  has  gross  receipts  of 
seventy-five  million  dollars  after  all  section 
482  adjustments.  The  taxpayer  establishes 
that  for  adjustments  number  one  and  three  It 
applied  a  transfer  pricing  method  sp>ecified 
in  section  482,  the  selection  and  application 
of  the  method  was  reasonable.  It  documented 
that  analysis,  and  turned  the  documentation 
over  to  the  IKS  within  30  days.  Accordingly, 
eighteen  million  dollar^  is  excluded  from  the 
calculation  of  the  section  482  transfer  pricing 
adjustments  for  purposes  of  applying  the  five 
miUion  dollar  or  10%  of  gross  receipts  test. 
Because  the  net  section  482  adjustment  is 
only  two  million  dollars,  the  taxpayer  is  not 
subject  to  the  net  adjustment  penalty. 
However,  the  taxpayer  may  be  subject  to  the 
transactional  penalty  on  the  underpajinent  of 
tax  attributable  to  the  two  million  dollar 
adjustment. 

Example  3.  CFCl  and  CFC2  are  controlled 
foreign  corporations  within  the  meaning  of 
section  957.  Applying  section  482.  the  IRS 
disallows  a  deduction  for  twenty  five  million 
dollars  of  the  interest  that  CFQ  paid  to  CPC2. 
which  results  in  CFCl's  U.S.  shareholder 
having  a  subpart  F  inclusion  in  excess  of  five 
million  dollars.  No  other  adjustments  under 
section  482  are  made  with  respect  to  the 
controlled  taxpayers.  However,  the  increase 
has  no  effect  upon  the  determination  of 
CFCl's  or  CFC2's  Income  from  sources 
within  the  United  States  or  taxable  income 
effectively  connected  with  the  conduct  of  a 
trade  or  business  within  the  United  States. 
Accordingly,  there  is  no  substantial  valuation 
misstatement. 

(e)  Special  rules  in  the  case  of 
carrybacks  and  carryovers.  If  there  is  a 
substantial  or  gross  valuation 
misstatement  for  a  taxable  year  that 
gives  rise  to  a  loss,  deduction  or  credit 
that  is  carried  to  another  taxable  year, 
the  transactional  penalty  and  the  net 
adjustment  penalty  will  be  imposed  on 
any  resulting  underpayment  of  tax  in 
that  other  taxable  year.  In  determining 
whether  there  is  a  substantial  or  gross 
valuation  misstatement  for  a  taxable 
year,  no  amount  carried  from  another 
taxable  year  shall  be  included.  The 
following  example  illustrates  the 
principle  of  this  paragraph  (e). 

Example.  The  Internal  Revenue  Service 
makes  a  section  482  adjustment  of  six  million 


dollars  in  ta.xable  year  1.  no  portion  of  which 
is  excluded  under  paragraph  (d)  of  this 
section.  The  taxpayer's  income  tax  return  for 
year  1  reported  a  loss  of  three  million  dollars, 
which  was  carried  to  taxpayer's  year  2  year 
income  tax  return  and  used  to  reduce  income 
taxes  otherwise  due  with  respect  to  year  2. 
A  determination  is  made  that  the  six  million 
dollar  allocation  constitutes  a  substantial 
valuation  misstatement,  and  a  penalty  is 
imposed  on  the  underpayment  of  tax  in  year 
1  attributable  to  the  substantial  valuation 
misstatement  and  on  the  underpayment  of 
tax  in  year  2  attributable  to  the  disallowance 
of  the  net  operating  loss  in  year  2.  Fur 
purposes  of  determining  whether  there  is  a 
substantial  or  gross  valuation  misstatement 
for  year  2.  the  three  million  dollar  reduction 
of  the  net  operating  loss  will  not  be  added 
to  any  section  482  adjustments  made  with 
resp«:t  to  year  2. 

(f)  Rules  for  coordinating  between  the 
transactional  penalty  and  the  net 
adjustment  penalty— (1)  Coordination  of 
a  net  section  482  adjustment  subject  to 
the  net  adjustment  penalty  and  a  gross 
valuation  misstatement  subject  to  the 
transactional  penalty.  In  determining 
whether  a  net  section  482  adjustment 
exceeds  five  million  dollars  or  10 
percent  of  gross  receipts,  an  adjustment 
attributable  to  a  substantial  or  gross 
valuation  misstatement  that  is  subject  to 
the  transactional  penalty  will  be  taken 
into  account.  If  the  net  section  482 
adjustment  exceeds  five  million  doHais 
or  ten  percent  of  gross  receipts,  any 
portion  of  such  amount  that  is 
attributable  to  a  gross  valuation 
misstatement  will  be  subject  to  the 
transactional  penalty  at  the  forty  percent 
rate,  but  will  not  also  be  subject  to  net 
adjustment  penalty  at  a  twenty  percent 
rare.  The  remaining  amount  is  subject  to 
the  net  adjustment  penalty  at  the  twenty 
percent  rate,  even  if  such  amount  is  less 
than  the  lesser  of  five  million  dollars  or 
ten  percent  of  gross  receipts. 

(2)  Coordination  of  net  section  482 
adjustment  subject  to  the  net 
adjustment  penalty  and  substantial 
valuation  misstatements  subject  to  the 
transactional  penalty.  If  the  net  section 
482  adjustment  exceeds  twenty  million 
dollars  or  20  percent  of  gross  receipts, 
the  entire  amount  of  the  adjustment  is 
subject  to  the  net  adjtistment  penalty  at 
a  forty  percent  rate.  No  portion  of  the 
adjustment  is  subject  to  the 
transactional  penalty  at  a  twenty 
percent  rate. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  ofchis  paragraph  (0- 

Example  1.  (i)  Applying  section  482.  the 
Internal  Revenue  Service  makes  the 
following  adjustments  for  the  taxable  year 
(1)   Attributable   to   an   adjust- 
ment that  is  400  percent  or 
more  of  the  correct  section 
482  arm's  length  result $2,000,000 


Federal  Register  /  Vol.  59,  No.  22  /  Wednesday.  February  2.  1994  /  Rules  and  RegulaUons      4799 

(2)  Not  a  200  or  400  percent  (g)  Effective  date.  This  section  applies  Margaret  Milner  Richardson. 

adjustment 2.500.000  ^o  taxable  years  beginning  after  Commissioner  of  Internal  Revenue. 

Total 4.500.000  December  31. 1993.  Approved: 

(il)  The  taxpayer  has  gross  receipts  of  75  .   ***f' '•  Section  1.6664-0  is  amended  LesU.  b.  Samueb, 

million  dollars  after  all  section  482  by  adding  an  entry  for  §  1.6664--1T  to  Assistant  Secretary  of  the  Tieosury(Tax 

adjustments.  None  of  the  adjustments  is  read  as  follows:  Policy)                            * 

ScluSS^SrS^n'SX^is)  81.6664^    TabK,  o,  content.      .  IFR  Doc.  94-2078  Filed  T-27-.4: 11:10  am] 

of  this  section,  in  determining  the  five  •         •         •         •         •  biluno  coot  4»30-oi-u 

million  dollar  or  10%  of  gross  receipts  test  — 

under  section  6662(e)(l)(B)(ii).  The  net  S  J  .6664-47  Reasonable  cause  and  good  faith 

section  482  adjustment  (4.5  million  dollars)  exception  to  section  6662  penalties  '"  ^'^^  Parts  1  and  602 

is  less  than  the  lesser  of  five  million  dollars  (a)  through  (c)  (Reseired)  [TD85171 

or  ten  percent  ofgross  receipts  ($75  million  (d)  TranMctions  between  norsons 

X  10%  =  $7.5  million).  Thus,  there  is  no  .  ^'^'  'jansactions  t)etween  persons  p,j^  1545-AH46 

substantial  valuation  misstatement.  However.  ^'^'^^  '"  *««'<">  482  and  net  section  482 

the  two  million  dollar  adjustment  is  transfer  price  adjustments.  Debt  Instruments  Wlttl  Original  issue 

attributable  to  a  gross  valuation  _         c,^:„„  ,  rrraat  ic  ^AA^A  ,^  Discount;  Imputed  Interest  on  Deferred 

misstatement.  Accordingly  the  taxpayer  may  J"J:^^T  ^'^^^^^  ''  ^^'^^^  *°  Payment  SaiM  Or  Exchanges  of 

be  subjea  to  a  penalty,  under  section  '^^^  °s  loiiows:  PrODertV 

6662(h).  equal  to  40  percent  of  the  khuira^t    d           ..1.1                ^  *^   ' 

underpayment  of  tax  attributable  to  the  gross  f  ,:r**^'..  «•««>"«"«  cause  and  good  AGENCY:  Internal  Revenue  Service  ;iRS). 

valuation  misstatement  of  two  million  faith  exception  to  section  6662  penalties.  Treasury  \ 

SolX'cS  to'a  ^^X^undeVSr"' ''  '^^  ^"'"^'^  ^^^  'R— »'  ACTK)N:  Final  regulations. 

^2(b)(3).  (d)  Tm/isoct/on5  betvyeen  persons  summary:  This  document  contains  final 

Example  2.  The  facts  are  the  same  as  in  described  in  section  482  and  net  section  regulations  relating  to  the  tax  treatment 

Example  1  except  the  taxpayer  has  gross  482  transfer  price  adjustments.  For  of  jebt  instruments  with  original  issue 

irSs^enTlM  5  m£)  L  ^"L'tSr  P"^'^^^^ /^  "Pf  ^"8  ^«  '^^''f'  ^''^""^  ""^  ^«  imputation  of  interest 

JheleierTfivV million  dolli«  Kn  ^^^n  "fj^l  /^'^ ^'^^^P^'^"  °i  on  deferred  payments  under  certain 

percent  ofgross  receipts  ($40  million  X  10%  section  6664(c)  to  net  section  482  contracts  for  the  sale  or  exchange  of 

=  $4  million).  Thus,  the  five  million  dollar  adjustments,  the  rules  of  §  1.6662-6T(d)  property.  The  final  regulations  provide 

or  10%  ofgross  receipts  test  has  been  met  of  the  regulations  apply.  A  taxpayer  that  needed  guidance  to  holders  and  issuers 

The  two  million  dollar  adjustment  is  does  not  satisfy  the  rules  of  §  1.6662-  of  debt  instruments  with  original  issue 

atuibutable  to  a  gross  valuation  T(d)  for  a  net  section  482  adjustment  discount  and  to  buyers  and  sellers  of 

misstatement.  Accordingly,  the  taxpayer  is  cannot  satisfy  the  reasonable  cause  and  property. 

subject  to  a  penalty,  under  section  6662(h), ir  -.u  .•             ■           .•  i,,                   ,     ,..„                  _ 

equal  to  40  feroent  of  the  underpayment  of  good  faith  exception  under  section  DATES:  The  removal  of  §§  1.163-1  IT. 

tax  attributable  to  the  gross  valuation  6664(c).  The  rules  of  this  section  apply  1.1275-3T.  1.1275-6T  and  1.6050H-2  is 

misstatement  of  two  million  dollars.  The  2.5  to  underpayments  subject  to  the  effective  February  2.  1994.  The 

million  dollar  adjustment  is  subject  Jo  a  transactional  penalty  in  §  1.6662-6T(b).  remaining  regulations  are  effective  April 

penalty  under  sections  6662(a)  and  If  the  standards  of  the  net  section  482  4.  1994. 

6662(b)(3).  equal  to  20  percent  of  the  penalty  exclusion  provisions  under  For  dates  of  applicability  of  these 

subsZtrvaratSn  mSstattent"  ""^  §  1.6662-6T(d)  are  met  with  respect  to  ^.'^tio-^^^^^^  Sl^Pr*  ""'" 

Example  3  (i)  ADDlvina  section  482  the  ^^      underpayments,  then  the  taxpayer  supplementary  information. 

Internal  Revenue  Service  makes  the     '  will  be  considered  to  have  acted  with  FOR  FURTHER  INFORMATION  CONTACT: 

following  transfer  pricing  adjustmente  for  the  reasonable  cause  and  good  faith  for  William  E.  Blanchard,  202-622-3950 

taxable  year:  purposes  of  this  section.  (not  a  toll-free  number),  or  Andrew  C. 

(1)  Attributable  to  an  adjust-  Par.  7.  The  authority  citation  for  part  littler.  202-622-3940  (not  a  toll-free 

ment  that  is  400  percent  or  602  continues  to  read  as  follows:  numDer). 

more  of  the  correct  section  A.-ihorin,.  9r  ii  q  r  7110.;  SUPPLEMENTARY  INFORMATION: 

482  arm's  length  result $6,000,000  Authority.  28  U.5.C.  7805. 

(2)  Not  a  200  or  400  percent  „      „  _      .      ,  .  .              .    .  Paperwork  Reduction  Act 

nHiiiefmont                                 i<;nnnnnn  Par.  7.  Section  602.101(c)  IS  amended  ^         ,,                ,     , 

''^'"''^'"' JS^OOO^  ^           ^           .^  ^J^>^^^  ^^^^  The  collections  of  information 

Total 21.000.000  to  the  table  to  read  as  follows:  contained  in  this  f^^nal  regulation  have 

,..,.,        r.u     J-    .       .             1  J  J  been  reviewed  and  approved  by  the 

(ii)  None  of  the  adjustments  are  excuded  ........     ^..^  ^         .         ^  /-4fr:„      f»#           _     .      jo   j  _^  • 

under  paragraph  (d)  (Amounts  excluded  from  SW2.101    0MB  Control  numt>6rs.  Office  of  Managenient  and  Budget  in 

net  section  482  adjustments)  in  determining accordance  with  the  requirements  of  the 

the  twenty  million  dollar  or  20%  ofgross  /  w  ,  .  Paperwork  Reduction  Act  (44  U.S.C. 

receipts  test  under  section  6662(h).  The  net  ^^'                                                     '  3504(h))  under  control  number  1545- 

section  482  adjustment  (21  million  dollars)  is     ; 1353,  The  estimated  annual  burden  per 

greater  than  twenty  million  dollars  and  thus  ^^ J^S^h^^Ii^w.^^!^*        ^"'^')!i  w5?^  respondent  varies  from  .3  hours  to  .5 

constitutes  a  gross  valuation  misstatement  oentineo  ano  oescnoeo           control  no.  ^^Qy^^  depending  on  individual 

Accordingly,  the  total  adjustment  is  subject  circumstances,  with  an  estimated 

to  the  net  adjustment  penalty  equal  to  40  „„  „/•  .  .  „ 

percent  of  the  underpaVmenI  of  tax  average  of  4  hours. 

attributable  to  the  21  million  dollar  gross  1.6662-6T 1545-1366  Jhese  estimates  are  an  approximation 

valuation  misstatement  The  six  million  o' '"«  average  time  expected  to  be 

dollar  adjustment  will  not  be  separately  .....  necessary  for  a  collection  of 

Included  for  purposes  of  any  additional  information.  They  are  based  on  such 

penalty  under  section  6662.  information  as  is  available  to  the  IRS. 
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Lidividual  respondents  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Ser\  ice,  Attn;  IRS 
Ref>orts  Clearance  Officer.  PC;FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

Background 

On  [)ecember  22,  1992.  the  IRS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (57 
FR  60750)  relating  to  original  issue 
discount  (OID)  under  section  163(e)  and 
sections  1271  through  1275  of  the 
Internal  Revenue  Code  (Code).  The 
rotice  also  contained  proposed 
amendments  to  the  regulations  under 
sections  446  (relating  to  the  accrual  of 
interest),  483  (relating  to  unstated 
interest).  1001  (relating  to  amount 
realizeti).  and  1012  (relating  to  basis). 
The  notice  withdrew  most  of  the 
proposed  regulations  that  were 
previously  published  in  the  Federal 
Register  on  April  8,  1986  (51  FR  12022). 
as  amended  on  May  7.  1991  (56  FR 
21112).  and  July  12.  1991  (.56  FR  31887). 

On  February  16.  1993.  the  iRS  held  a 
public  hearing  on  the  proposed 
regulations.  In  addition,  the  IRS 
received  a  number  of  wTitten  comments 
on  the  proposed  regulations.  The 
proposed  regulations,  with  certain 
chang.?s  to  respond  to  comments,  are 
adopted  as  final  regulations;  to  permit 
further  comment,  §  1.446-2(e)(3) 
remains  outstanding  in  proposed  form. 
The  changes,  a.s  well  as  several 
comments  and  suggestions  that  were  not 
adopted  in  the  final  regulations,  are 
dlsci'ssed  below. 

Expidnation  of  Provisions 

Section  1 . 1 63-7    Deduction  for  OID  on 
Certain  Debt  Instruments 

The  final  regulations  retain  the  rule  of 
the  proposed  regulations  that  allows  the 
issuer  of  a  debt  instrument  to  deduct  de 
minimis  OED  using  a  straight  line 
method.  As  requested  by  a 
commentator,  the  final  regulations  also 
allow  the  issuer  the  choice  of  deducting 
de  minimis  OID  at  maturity  or  in 
proportion  to  stated  interest  payments. 

Because  the  proposed  regulations 
permit  flexible  accrual  periods,  a 
commentator  requested  guidance  on 
what  accrual  period  controls  to 
determine  whether  a  debt  instrument  is 
an  applicable  high  yield  debt  obligation 


under  section  163(i).  The  final 
regulations  provide  that  the  issuer's 
choice  of  accrual  periods  governs  for 
purposes  of  section  163(1). 

A  commentator  requested  that  an 
immediate  deduction  be  allowed  for  a 
repurchase  premium  in  a  debt-for-debt 
exchange  even  if  the  issue  price  of  the 
debt  instrument  received  in  the 
exchange  is  determined  under  section 
1274.  The  IRS  and  Treasury,  however, 
believe  that  taxpayers  could 
inappropriately  accelerate  deductions  in 
these  situations  because  of  the 
flexibility  inherent  in  section  1274  for 
determining  the  issue  price  of  a  debt 
instrument.  Thus,  the  final  regulations 
retain  the  nile  in  the  proposed 
regulations. 

Section  1 .  446-2    Method  of  Accounting 
for  Interest 

The  proposed  regulations  provide  a 
special  payment  allocation  rule  for 
certain  small  transactions.  Because  of 
the  rule's  limited  scope  and  uncertainty 
regarding  its  application,  the  IRS  and 
Treasury  believe  that  the  rule  should 
not  be  finalized.  However,  to  allow 
further  comment  on  the  need  for  this 
rule,  §  1.446-2(e)(3)  is  reserved  in  the 
final  regulations  and  remains  in 
proposed  form. 

Section  1.483-1  Through  1.483-3 
Unstated  Interest 

The  proposed  regulations  provide  that 
stated  or  unstated  interest  under  a 
contract  subject  to  section  483  is  taken 
into  account  under  a  taxpayer's  n^-gultir 
method  of  accounting.  One 
commentator  suggested  that  an  accrual 
method  taxpayer  should  account  for 
unstated  interest  in  the  year  a  paj  meat 
is  due,  which  was  the  rule  in  previous 
final  regulations  under  section  483.  The 
IRS  and  Treasur>',  however,  believe  that 
it  is  appropriate  to  treat  stated  and 
unstated  interest  consi.stently.  Thus,  the 
final  regulations  retain  the  rule  in  the 
proposed  regulations. 

Sections  l.lOOl-Ug)  and  1.1012-Ug) 
Amount  Realized  and  Basis 

If  a  debt  instrument  is  issued  in 
exchange  for  property,  the  proposed 
regulations  pronde  that  the  issue  price 
of  the  debt  instrument  is  used  to 
determine  the  seller's  amount  realized 
and  the  buyer's  basis.  The  final 
regulations  adopt  the  rules  of  the 
proposed  regulations,  but  clarify  the 
treatment  of  a  debt  instrument  with  an 
issue  price  determined  under  section 
1273(b)(4). 


Section  1.1271-1     Special  Rules 
Applicable  to  Amounts  Received  on 
Retirement,  Sale,  or  Exchange  of  Debt 
Instruments 

As  requested  by  a  commentator,  the 
final  regulations  provide  that  the 
intention  to  call  rules  do  not  apply  to 
debt  instruments  sold  pursuant  to  a 
private  placement  memorandum  that  is 
distributed  to  more  than  ten  offerees 
and  that  is  subject  to  certain  sanctions 
of  the  Securities  Act  of  1933  or  the 
Securities  Exchange  Act  of  1934. 

Section  1.1272-1 
OID  in  Income 


Current  Inclusion  of 


The  proposed  regulations  provide  that 
accrual  periods  may  be  of  any  lerj^th 
and  may  vary  in  length  over  the  term  of 
the  debt  instrument,  provided  that  each 
accrual  period  is  not  longer  than  one 
year  and  that  all  payments  are  made  at 
the  end  of  an  accrual  period.  In 
response  to  one  comment,  the  final 
regulations  provide  that  payments  also 
may  be  made  on  the  first  day  of  an 
accrual  period. 

The  rule  permitting  accrual  periods  to 
vary  in  length  was  provided  in  response 
to  commentators  who  criticized  the 
prior  proposed  regulations  as  too 
mechanical  and  inflexible.  While 
commentators  commended  the 
flexibility  of  the  rule,  they  noted  that 
the  rule  raised  several  technical  issues: 
(1)  the  accrual  periods  used  to 
determine  whether  an  instrument  is  an 
applicable  high  yield  debt  obligation 
under  section  163(i);  (2)  the  accrual 
periods  used  by  a  subsequent  holder  to 
determine  adjusted  issue  price  for 
purpo,ses  of  OID  accruals,  market 
discount,  and  acquisition  premium;  and 
(3)  the  accrual  periods  useid  for  Form 
1099  reporting.  As  noted  above.  §  1.163- 
7  of  the  final  regulations  provides  that 
the  issuer's  determination  of  accrual 
periods  controls  for  purposes  of 
determining  whether  a  debt  instrument 
is  an  applicable  high  yield  debt 
obligation.  In  addition,  §  1.1275-l(b)(2) 
of  the  final  regulations  provides  that  a 
subsequent  holder  determines  adjusted 
issue  price  for  purposes  of  OID  accruals, 
market  discount,  and  acquisition 
premium  in  any  manner  consistent  with 
these  final  regulations.  Rules  on  Form 
1099  reporting  will  be  addressed  in  a 
separate  project.  Until  guidance 
regarding  Form  1099  reporting  is  issued, 
however,  an  issuer  should  use  the  same 
accrual  periods  for  Form  1099  purposes 
as  it  uses  for  computing  OID 
deductions. 

The  proposed  regulations  provide 
rules  to  determine  the  yield  and 
maturity  of  a  debt  instrument  with  a 
stated  contingency  that  could  result  in 
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the  acceleration  or  deferral  of  payments 
if  the  timing  and  amounts  payable  upon 
occurrence  of  the  contingency  are  Hxed. 
The  contingency  is  ignored  unless, 
based  on  all  the  facts  and 
circumstances,  the  contingency  is  more 
likely  than  not  to  occur.  The  final 
regulations  clarify  that  this  rule  applies 
when  the  contingency,  if  triggered, 
would  result  in  an  alternative  payment 
schedule  as  long  as  the  timing  and 
amounts  of  the  payments  comprising 
the  alternative  payment  schedule  are 
known  as  of  the  issue  date.  The  final 
regulations  also  clarify  that  these  rules 
apply  if  the  debt  instrument  is  subject 
to  multiple  contingencies  that  result  in 
alternative  payment  schedules.  The 
fmal  regulations  retain  the  rule  in  the 
proposed  regulations  for  determining 
the  yield  and  the  maturity  of  a  debt 
instrument  in  the  case  of  a  put  or  call 
option. 

The  final  regulations  modify  the 
proposed  rules  regarding  subsequent 
adjustments  that  are  required  when  a 
contingency  occurs  (or  does  not  occur) 
contrary  to  the  assumption  initially 
made.  This  modification  treats  both  the 
acceleration  and  deferral  of  payments  as 
a  deemed  reissuance  for  purposes  of 
OIO  accruals.  In  addition,  the 
subsequent  adjustment  rules  are  - 
coordinated  with  the  new  pro  rata 
prepayment  rule  described  below  in 
connection  with  the  description  of 
§1.1275-2. 

Finally,  in  response  to  a  comment,  an 
example  describing  the  consequences  of 
a  pay-in-kind  debt  instrument  issued  at 
par  has  been  included  in  the  final 
regulations. 

Section  1 . 1 272-2    Treatment  of  Debt 
Instruments  Purchased  at  a  Premium 

The  final  regulations  retain  the  rules 
in  the  proposed  regulations  for  debt 
instn'meuts  purchased  at  a  premium. 
Thus,  the  holder's  basis  in  a  debt 
instrur.iciit  that  is  acquired  in  exchange 
for  property  and  that  otherwise  would 
take  a  substituted  basis  generally  will 
not  exceed  the  fair  market  value  of  the 
property  immediately  after  the 
exchange.  This  rule  corresponds  to  a 
similar  rule  in  section  171(b)(4)  of  the 
Code.  The  final  regulations  clarify  the 
application  of  the  rule  to  a  situation  in 
which  a  debt  instrument  is  received  in 
a  distribution  from  a  partnership. 

Section  1 .  1272-3    Election  by  a  Holder 
to  Treat  all  Interest  on  a  Debt 
Instrument  (W  OID 

The  proposed  regulations  permit 
accrual  method  holders  to  treat  all 
interest  on  a  debt  instrument  as  OID.  In 
response  to  comments,  the  final 
regulations  extend  this  election  to 


holders  that  use  the  cash  receipts  and 
disbursements  method  of  accounting. 

Section  i. 1273-1    Definition  of  OID 

The  final  regulations  retain  the 
definition  of  qualified  stated  interest, 
but  clarify  that  a  conversion  feature  is 
ignored  for  purposes  of  determining 
whether  stated  interest  is 
unconditionally  payable.  In  response  to 
a  comment,  the  final  regulations  provide 
that  if  a  debt  instrument  has  payment 
intervals  that  are  equal  in  length 
throughout  the  term  of  the  instrument, 
except  for  the  first  or  final  payment 
interval  (or  both  intervals),  the  interest 
payment  for  that  interval  (or  intervals) 
is  considered  to  be  made  at  a  fixed  rate 
if  the  v«iue  of  the  rate  on  which  the 
payment  is  based  is  adjusted  in  any 
reasonable  manner  to  take  into  account 
the  length  of  the  interval.  The  final 
regulations  also  clarify  the 
determination  of  qualified  stated 
interest  for  a  debt  instrument  that 
provides  for  an  alternative  payment 
schedule  (or  schedules)  upon  the 
occurrence  of  one  or  more 
contingencies.  In  the  case  of  these  debt 
instruments,  each  alternative  payment 
schedule  (including  the  stated  payment 
schedule)  is  treated  as  if  it  were  the  debt 
instrument's  sole  payment  schedule. 
Based  on  this  analysis,  the  debt 
instrument  provides  for  qualified  stated 
interest  to  the  extent  of  the  lowest  fixed 
rate  at  which  qualified  stated  interest 
would  be  payable  under  any  payment 
schedule. 

The  final  regulations  also  provide 
rules  for  a  subsequent  holder's 
treatment  of  a  debt  instrument  issued 
with  de  minimis  OID.  Under  these  rules, 
if  a  subsequent  holder  purchases  the 
debt  instrument  at  a  premium,  the 
subsequent  holder  does  not  include  any 
de  minimis  OID  in  income.  Because  the 
debt  instrument  is  treated  as  having  zero 
OID  under  section  1273(a)(,1).  if  a 
subsequent  holder  purchases  the  debt 
instrument  at  a  discount,  the  subsequent 
holder  reports  the  discount  under  the 
market  discount  rules  of  sections  1276 
through  1278  of  the  Code,  rather  than 
under  the  rules  for  de  minimis  OID. 

Finally,  the  final  regulations  retain 
the  rule  of  the  proposed  regulations  that 
de  minimis  OID  is  includible  in  the 
income  of  the  holder  as  principal 
payments  are  made.  Commentators 
objecled  to  the  fact  that  this  rule  is 
written  as  applying  on  a  loan-by-loan 
basis  because  it  could  preclude  a 
financial  institution  from  using  the  loan 
liquidation  method.  Although  the  rule  is 
stated  in  terms  of  a  single  loan,  the  IRS 
and  Treasury  recognize  that  it  may  be 
appropriate  to  permit  financial 
institutions  to  account  for  de  minimis 


OID  on  an  aggregate  basis.  The  IRS  is 
reviewing  its  published  position  with 
respect  to  the  loan  liquidation  method 
and  plans  to  issue  updated  guidance 
that  permits  financial  institutions  to  use 
some  form  of  aggregate  accounting. 

Section  1.1273-2    Determination  of 
Issue  Price  and  Issue  Date 

If  an  issue  of  debt  instruments  sold  for 
money  is  publicly  offered.  the^lMu^osed 
regulations  provide  that  the  issueptice 
of  each  debt  instrument  in  the  issue  is 
the  first  price  at  which  a  substantial 
amount  of  the  debt  instruments  in  the 
issue  is  sold  to  the  public.  However,  if 
the  issue  is  not  publicly  offered,  the 
issue  price  of  each  debt  instrument  in 
the  issue  is  the  price  paid  by  the  first 
buyer  of  a  debt  instrument  that  is  part 
of  the  issue.  Commentators  suggested 
that  the  issue  price  rules  should  be  the 
same  for  publicly  offered  and  non- 
publicly  offered  issues.  In  addition, 
commentators  suggested  that  all  debt 
instruments  in  an  issue  should  be 
fungible  with  other  debt  instruments  in 
the  issue. 

In  response  to  these  comments,  the 
definition  of  issue  price  has  been 
modified.  Under  the  final  regulations,  if 
a  substantial  amount  of  debt 
instruments  in  an  issue  is  sold  for 
money,  the  issue  price  of  each 
instrument  in  the  issue  is  the  first  price 
at  which  a  substantial  amount  is  sold  for 
money.  If  an  issue  is  not  subject  to  this 
rule,  but  a  substantial  omount  of  the 
instalments  in  the  issue  is  publicly 
traded,  the  issue  price  of  each 
instrument  in  the  issue  is  the  fair  market 
value  of  the  instrument  as  of  the  issue 
date.  If  an  issue  is  not  subject  to  either 
of  these  rules,  but  a  substantial  amount 
of  instalments  in  the  issue  is  issued  in 
exchange  for  publicly  traded  property, 
the  issue  price  of  each  instrument  in  the 
issue  is  the  fair  market  value  of  the 
property  as  of  the  issue  date.  Finally,  if 
an  issue  of  debt  instruments  is  not 
described  in  any  of  the  above  rules,  the 
issue  price  of  each  debt  instrument  in 
the  issue  is  determined  as  if  the 
instrument  were  a  separate  issue. 

The  proposed  regulations  define 
publicly  traded  property  generally  to 
include  exchange  listed  property, 
properly  traded  on  a  board  of  trade  cr 
an  interbank  market,  property  appearing 
on  a  quotation  medium,  and  debt 
instruments  for  which  price  quotations 
are  readily  available.  In  response  to  a 
comment,  the  final  regulations  clarify 
that,  for  purposes  of  determining 
whether  an  instrument  is  publicly 
traded,  a  quotation  medium  is  limited  to 
a  medium  that  provides  a  reasonable 
basis  to  determine  fair  market  value. 
One  commentator  suggested  that  the 
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rule  regarding  readily  available  price 
quotations  should  be  eliminated.  The 
IRS  and  Treasury,  however,  believe  that 
one  principal  way  in  which  debt 
instruments  are  traded  is  through 
brokers  and  dealers  from  whom  price 
quotations  are  readily  available,  that 
this  market  is  liquid,  and  that 
instruments  so  traded  are  susceptible  to 
ready  valuation.  In  such  a  case,  it  is 
consistent  with  the  purposes  of  the  rules 
applicable  to  publicly  traded  property 
that  the  instruments  be  considered 
publicly  traded. 

The  final  regulations  clarify  the 
determination  of  issue  price  for  a  debt 
instrument  that  is  part  of  an  investment 
unit.  In  general,  the  issue  price  of  an 
investment  unit  is  determined  as  if  the 
investment  unit  were  a  debt  instrument. 
The  issue  price  of  the  investment  imit 
is  then  allocated  between  the  debt 
instrument  and  the  property  right  that 
comprise  the  investment  unit  based  on 
their  relative  fair  market  values.  If, 
however,  the  issue  price  of  the 
investment  unit  is  not  determined  under 
the  rules  of  paragraph  (a)(1),  (b)(1).  or 
(c)(1)  of  §  1.1273-2  (e.g..  because  the 
investment  unit  is  not  issued  for  money 
or  publicly  traded  property),  the  issue 
price  of  the  debt  instrument  included  in 
the  investment  unit  is  determined  under 
section  1273(b)(4)  or  1274.  whichever  is 
applicable. 

To  coordinate  the  definition  of  issue 
date  with  the  revised  definition  of  issue 
price  discussed  above,  the  definition  of 
issue  date  has  been  moved  from 
§  1.1275-1  of  the  proposed  regulations 
to  §  1.1273-2  of  the  final  regulations. 

Sections  1.1274-1  Through  1.1274-5 
Determination  of  Issue  Price  in  the  Case 
of  Certain  Debt  Instruments  Issued  for 
Property 

The  final  regulations  modify  the  rule 
to  determine  the  test  rate  for  purposes 
of  sections  483  and  1274.  Under  the 
modified  rule,  the  test  rate  is  generally 
the  lowest  of  the  applicable  Federal 
rates  (based  on  the  appropriate 
compounding  period)  in  effect  during 
either  (i)  the  3-month  period  ending 
with  the  first  month  in  which  there  is 
a  binding  written  contract  that 
substantially  sets  forth  the  terms  under 
which  the  sale  or  exchange  is  ultimately 
consummated,  or  (ii)  the  3-month 
period  ending  with  the  month  in  which 
the  sale  or  exchange  occurs. 

The  proposed  regulations  generally 
provide  that  the  imputed  principal 
amount  of  a  contingent  payment  debt 
instrument  is  the  sum  of  the  present 
values  of  the  noncontingent  payments 
and  the  fair  market  value  of  the 
contingent  payments.  Several  comments 
and  questions  were  received  on  this 


rule,  including  the  comment  that  the 
rule  should  be  reserved  pending  the 
resolution  of  the  contingent  payment 
rules  in  regulations  under  section  1275. 
To  allow  further  study  of  this  issue  and 
coordination  with  the  contingent 
payment  regulations  under  section 
1275.  the  final  regulations  do  not  adopt 
the  rule  in  the  proposed  regulations. 
Thus,  for  example,  consistent  with 
existing  authorities,  the  value  of 
contingent  payments  is  not  taken  into 
account  for  purposes  of  determining  the 
basis  of  property  under  section  1012. 
With  the  publication  of  the  final 
regulations  in  the  Federal  Register, 
§  1.1274-2(e)  of  the  proposed 
regulations  no  longer  remains  as  a 
proposed  regulation.  Pending  resolution 
of  the  issue  and  publication  of  new 
proposed  regulations,  paragraphs  (c) 
and  (d)  of  §1.1275-4  of  the  proposed 
regulations,  as  proposed  in  1986,  remain 
authority  under  section  6662  of  the 
Code  for  a  nonpublicly  traded  debt 
instrument  issued  in  exchange  for 
nonpublicly  traded  property. 

Section  1 . 1 274 A-1     Special  Rules  for 
Certain  Transactions  Where  Stated 
Principal  Amount  Does  Not  Exceed 
$2,800,000 

No  comments  were  received  on  these 
regulations  and  no  material  changes 
were  made  to  this  section. 

Section  1.1275-1     Definitions 

In  response  to  a  comment,  the 
definition  of  issue  has  been  expanded. 
As  a  result,  debt  instruments  issued  in 
different  markets  or  for  different 
consideration  can  be  part  of  the  same 
issue. 

Section  1.12  75-2    Special  Pules 
Relating  to  Debt  Instruments 

The  proposed  regulations  provide  that 
all  payments  (other  than  qualified  stated 
interest  payments)  consist  first  of 
accrued  but  unpaid  OID.  then  of 
principal.  Several  commentators 
suggested  that  unscheduled 
prepayments  should  be  treated  as  partial 
retirements  of  the  debt  instrument.  In 
response  to  these  comments,  the  final 
regulations  add  new  rules  for  the 
treatment  of  pro  rata  prepayments.  In 
general,  a  pro  rata  prepayment  is  an 
unscheduled  payment  made  on  a  debt 
instrument  prior  to  maturity  that  results 
in  a  substantially  pro  rata  reduction  of 
each  payment  of  principal  and  interest 
remaining  on  the  instrument.  If  a 
prepayment  on  a  debt  instrument  is  a 
pro  rata  prepayment,  the  prepayment  is 
treated  as  a  payment  in  retirement  of  a 
portion  of  the  instrument,  which  may 
result  in  gain  or  loss  to  the  holder.  The 
gain  or  loss  is  calculated  by  assuming 


that  the  debt  instrument  consists  of  two 
instruments,  one  that  is  retired  and  one 
that  remains  outstanding,  and  by 
allocating  the  adjusted  issue  price,  the 
holder's  adjusted  basis,  and  the  accrued 
but  unpaid  qualified  stated  interest 
between  the  two  instruments  based  on 
the  portion  of  the  instrument  that  is 
treated  as  retired  by  the  pro  rata 
prepayment.  In  the  case  of  a  pro  rata 
prepayment,  the  issuer  may  realize 
discharge  of  indebtedness  income  (as 
determined  under  §  1.61-12)  or 
repurchase  premium  (as  determined 
under  §1.163-7). 

P^ial  retirement  treatment  is 
restricted  to  pro  rata  prepayments 
because  the  IRS  and  Treasury  believe 
that  this  type  of  prepayment  is  common. 
The  extension  of  the  rule  to  non-pro  rata 
prepayments  would  add  undue 
complexity  to  the  regulations.  In 
addition,  extension  of  the  rule  to  non- 
pro  rata  prepayments  may  cause 
inappropriate  recognition  of  gain  or  loss 
if,  in  addition  to  a  prepayment,  the 
interest  rate  or  the  payment  schedule  is 
altered.  Furthermore,  as  noted  by  one 
commentator,  a  rule  for  non-pro  rata 
prepayments  may  not  be  necessary 
because  an  unscheduled  prepayment 
may,  depending  on  the  circumstances, 
result  in  a  deemed  exchange  under 
section  1001. 

The  proposed  regulations  contain  a 
number  of  rules  that  generally  require  a 
holder  to  follow  the  issuer's  treatment  of 
an  item,  such  as  whether  a  debt 
instrument  is  issued  in  a  potentially 
abusive  situation.  In  response  to 
comments,  the  final  regulations  provide 
that  the  issuer  must  make  information 
relating  to  its  treatment  of  the  item 
available  to  the  holder  in  a  reasonable 
manner. 

Section  1.1275-2T.  which  is 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register,  provides  for  an  anti- 
abuse  ru.le.  Under  the  rule,  the 
Commissioner  of  Internal  Revenue,  in 
certain  circumstances,  can  apply  or 
depart  from  the  final  regulations  in  a 
manner  that  ensures  a  reasonable  result 
in  light  of  the  purposes  of  the  statutes 
governing  OID. 

Section  1 .  1275-3    OID  Information 
Reporting  Requirements 

The  legending  requirements  in  the 
final  regulations  for  debt  instruments 
with  OID  are  generally  the  same  as  the 
requirements  in  the  proposed 
regulations. 

Section  1 .1275-5    Variable  Rate  Debt 
Instruments 

In  response  to  comments  that  the 
definition  of  a  variable  rate  debt 
instrument  contained  in  the  proposed 
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regulations  is  overly  restrictive,  the  final 
regulations  liberalize  the  rules  in  several 
respects.  First,  the  regulations  allow  the 
issue  price  of  a  variable  rate  debt 
instrument  to  exceed  the  total 
noncontingent  principal  payments  on 
the  instrument,  prorided  that  the  excess 
is  not  greater  than  a  specified  amount. 
Second,  the  regulations  allow  a  variable 
rate  debt  instrument  to  provide  for 
stated  interest  at  more  than  two 
qualified  floating  rates,  at  a  single  fixed 
rate  and  one  or  more  qualified  floating 
rates,  and  at  a  single  fixed  rate  and  an 
objective  rate  that  is  a  quaUfied  inverse 
floating  rate.  Third,  the  regulations 
provide  that  interest  that  is  stated  at  an 
initial  fixed  rate  for  a  period  of  not  more 
than  one  year,  followed  by  a  qualified 
floating  rate  or  an  objective  rate,  is 
treated  as  stated  at  a  single  qualified 
floating  rate  or  an  objective  rate  in 
certain  circumstances.  This  rule  applies, 
for  example,  if  interest  for  the  initial 
accrual  period  is  set  a  short  time  prior 
to  the  issue  date  at  a  fixed  rate  chosen 
to  approximate  the  expected  value  of 
the  qualified  floating  rate  or  objective 
rate  on  the  issue  date.  Fourth,  the 
regulations  allow  certain  multiples  of  a 
qualified  floating  rate  to  be  treated  as 
qualified  floating  rates.  Fifth,  the 
regulations  expand  the  definition  of  an 
objective  rate  to  include  a  rate  ba.sed  on 
the  yield  of  actively  traded  property,  a 
rate  that  would  be  a  qualified  floating 
rate  if  the  debt  instrument  were 
denominated  in  a  foreign  currency,  and 
any  combination  of  objective  rates.  In 
addition,  the  final  regulations  provide 
that  other  rates  may  be  treated  as 
objective  rates  if  designated  by  revenue 
ruling  or  revenue  procedure. 

In  response  to  a  comment,  the 
definition  of  an  objective  rate  has  been 
naiTOwod  in  two  respects.  While  the 
proposed  regulations  permit  a  rate  based 
on  the  price  of  actively  traded  personal 
property,  the  final  regulations  permit 
only  a  rate  based  on  the  change  in  the 
price  of  actively  traded  jjersonal 
property  to  be  an  objective  rate.  In 
addition,  the  final  regulations  provide  a 
more  general  rule  relating  to  the 
frontloading  or  backloading  of  interest 
such  that  a  variable  rate  is  not  an 
objective  rate  if  it  results  in  significant 
fi-ontloading  or  backloading  of  interest. 
The  rules  in  the  proposed  regulations 
relating  to  jwrmissible  objective  rates  on 
tax-exempt  debt  instruments  have  been 
changed  in  the  final  regulations.  Under 
the  revised  rules,  a  variable  rate  on  a 
^ax-exempt  debt  instrument  is  an 
objective  rate  only  if  it  is  a  qualified 
inverse  floating  rate.  In  general,  an 
objective  rate  is  a  qualified  inverse 
floating  rate  if  the  rate  is  equal  to  a  fixed 
rate  minus  a  qualified  floating  rate  and 


the  rate  varies  in  a  manner  that 
inversely  reflects  contemporaneous 
variations  in  the  cost  of  newly  borrowed 
funds. 

The  rules  in  the  proposed  regulations 
for  determining  the  accrual  of  OID  and 
the  amount  of  qualified  stated  interest 
on  a  variable  rate  debt  instrument  have 
been  revised  and  simplified  in  the  final 
regulations.  Under  the  revised  rules,  a 
debt  instrument  providing  for  qualified 
floating  rates  is  converted  to  an 
equivalent  fixed  rate  debt  instrument  by 
assuming  that  each  qualified  floating 
rate  will  remain  at  its  value  as  of  the 
issue  date.  A  debt  instrument  providing 
for  an  objective  rate  is  converted  to  an 
equivalent  fixed  rate  debt  instrument  by 
assuming  that  the  objective  rate  will 
equal  a  fixed  rate  that  reflects  the  yield 
that  is  reasonably  expected  for  the 
instrument.  The  rules  applicable  to 
fixed  rate  debt  instruments  are  then 
applied  to  determine  the  OID  accruals 
and  the  quafified  stated  interest 
payments  on  the  equivalent  fixed  rate 
debt  instrument.  Appropriate 
adjustments  to  these  amounts  are  made 
in  each  accrual  period  if  the  interest 
actually  accrued  or  paid  during  the 
accrual  period  is  greater  than  or  less 
than  the  interest  assumed  to  be  accrued 
or  paid  under  the  equivalent  fixed  rate 
debt  instrument. 

In  response  to  a  comment,  the  final 
regulations  provide  a  special  rule  for 
certain  variable  rate  debt  instruments 
(such  as  auction  rate  or  adjustable  rate 
debt  instruments)  that  provide  for  a 
fixed  rate  of  interest  for  an  initial 
period,  followed  by  a  period  during 
which  the  interest  is  reset  to  a  rate  that 
will  enable  the  instrument  to  trade  at  a 
fixed  amount  when  the  reset  becomes 
effective.  Under  this  special  rule,  the 
debt  instrument  is  treated  as  maturing 
on  the  date  the  reset  rate  becomes 
effective  and  reissued  on  that  date  for 
the  fixed  amount.  As  a  result  of  this 
rule,  for  example,  if  a  debt  instrument 
is  issued  at  a  discount  (i.e..  the  issue 
price  of  the  debt  instrument  is  less  than 
its  par  value)  and  is  reset  to  par  after  an 
initial  period,  the  discount  on  the 
instrument  will  be  accrued  entirely  in 
the  initial  period  rather  than  over  the 
full  term  of  the  instrument. 

Effective  Dates 

These  regulations  apply  to  debt 
instruments  issued  on  or  after  April  4, 
1994.  and  to  lending  transactions,  sales, 
and  exchanges  that  occur  on  or  after 
April  4,  1994.  However,  §  1.1272-3 
applies  to  debt  instruments  acquired  on 
or  after  April  4. 1994,  and  §  1.1275- 
2(d)(2)  applies  to  qualified  reopenings 
that  occur  on  or  after  March  25. 1992. 


Reliance  on  Final  Regulations 

Except  for  §  1.1272-3,  taxpayers  may 
rely  on  the  final  regulations  for  debt 
instruments  issued  after  December  21, 
1992,  and  for  lending  transactions, 
sales,  and  exchanges  that  occur  after 
December  21.  1992. 

Authority  Under  Section  6662 

Although  the  final  regulations  dispose 
of  the  underlying  profwjsed  regulations 
(other  than  §  1.446-2(e)(3)),  the  IRS  will 
allow  taxpayers  to  treat  the  proposed 
regulations  as  authority  under  section 
6662  of  the  Code  for  debt  instruments 
issued  after  December  21. 1992,  and 
prior  to  April  4,  1994,  and  for  lending 
transactions,  sales,  and  exchanges  that 
occurred  after  December  21, 1992,  and 
prior  to  April  4, 1994.  The  IRS  also  will 
allow  taxpayers  to  treat  the  OID 
regulations  that  were  proposed  in  1986 
and  1991  as  authority  under  section 
6662  for  debt  instruments  issued  prior 
to  December  22. 1992,  and  for  lending 
transactions,  sales,  and  exchanges  that 
occurred  prior  to  December  22, 1992. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  Uiat  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  the  notice  of  proposed 
rulemaking  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  William  E.  Blanchard 
and  Andrew  C.  Kittler  of  the  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 
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PART  1— 4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "Section  1.1275-3"  and  adding 
the  following  citations  in  numerical 
order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •  '  * 

§§  1.483-1  through  1.483-3  also  issued 
under  26  U.S.C.  A63{ii  '  *  ' 

§§1.1271-1  through  1.1274-5  also  issued 
under  26  U.S.C  1275(d). 

§  1.1274A-1  also  Issued  under  26  U.S.C, 
1274A(e)  and  26  U.S.C  1275(d). 

§§1.1275-1  through  1.1275-5  also  issued 
under  26  U.S.C  1275fd).  *   *   * 

Par.  2.  Section  1.163-7  is  added  to 
read  as  follows: 

§1.163-7    Deduction  Tor  010  on  certain 
debt  histruments. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section,  an  issuer  (including  a 
transferee)  determines  the  amount  of 
OED  that  is  deductible  each  year  under 
section  163(e)(1)  by  using  the  constant 
yield  method  described  in  §  1.1272- 
1(b).  This  determination,  however,  is 
made  without  regard  to  section 
1272(a)(7)  (relating  to  acquisition 
premium)  and  §  1.1273-l(d)  (relating  to 
de  minimis  Off)).  An  issuer  is  permitted 
a  deduction  under  section  163(e)(1)  only 
to  the  extent  the  issuer  is  primarily 
liable  on  the  debt  instrvunent.  For 
certain  Umitations  on  the  deductibility 
of  Off),  see  sections  163(e)  and 
1275(b)(2). 

(b)  Special  rules  for  de  minimis  OlD— 
(1)  Stated  interest.  If  a  debt  instrument 
has  a  de  minimis  amount  of  Off)  (within 
the  meaning  of  §  1.1273-l{d)).  the  issuer 
treats  all  stated  interest  on  the  debt 
instrument  as  qualified  stated  interest. 
See  §§1.446-2(b)  and  1.461-1  for  the 
treatment  of  qualified  stated  interest. 

(2)  Deduction  of  de  mininiis  OlD  on 
other  than  a  constant  yield  basis.  In  lieu 
of  deducting  de  minimis  OID  under  the 
general  rule  of  paragraph  (a)  of  this 
section,  an  issuer  of  a  debt  instrument 
with  a  de  minimis  amount  of  OID  (other 
than  a  de  minimis  amount  treated  as 
qualified  stated  interest  under 
paragraph  (b)(1)  of  this  section)  may 
choose  to  deduct  the  Off)  at  maturity,  on 
a  straight-line  basis  over  the  term  of  the 
debt  instrument,  or  in  proportion  to 
stated  interest  payments.  The  issuer 
makes  this  choice  by  reporting  the  de 
minimis  OID  in  a  manner  consistent 
with  the  method  chosen  on  the  issuer's 
timely  filed  Federal  income  tax  retvun 
for  the  taxable  year  in  which  the  debt 
instrument  is  issued. 

(cj  Deduction  upon  repurchase. 
Except  to  the  extent  disallowed  by  any 
other  section  of  the  bitemal  Revenue 


Code  (e.g..  section  249)  or  this 
paragraph  (c).  if  a  debt  instrument  is 
repurchased  by  the  issuer  for  a  price  in 
excess  of  its  adjusted  issue  price  (as 
defined  in  §  1.1275-l(b)),  the  excess 
(repurchase  premium)  is  deductible  as 
interest  for  the  taxable  year  iti  which  the 
repurchase  occurs.  If  the  issuer 
repurchases  a  debt  instrument  in  a  debt- 
for-debt  exchange,  the  repurchase  price 
is  the  issue  price  of  the  newly  issued 
debt  instrument  (reduced  by  any 
unstated  interest  within  the  meaning  of 
section  483).  However,  if  the  issue  price 
of  the  newly  i.s-sued  debt  instrument  is 
determined  under  either  section 
1273(b)(4)  or  section  1274,  any 
repurchase  premium  is  not  deductible 
in  the  year  of  the  repurchase,  but  is 
amortized  over  the  term  of  the  newly 
issued  debt  instrument  in  the  same 
manner  as  if  it  were  Off). 

(d)  Choice  of  accrual  periods  to 
determine  whether  a  debt  instrument  is 
an  applicable  high  yield  discount 
obligaUon  (AHYDO).  Section  163(e)(5) 
affects  an  issuer's  OID  deductions  for 
certain  high  yield  debt  instruments  that 
have  significant  OID.  For  purposes  of 
section  163(iM2).  which  defines 
significant  OID,  the  issuer's  choice  of 
accrual  periods  to  determine  Off) 
accruals  is  used  to  determine  whether  a 
debt  instrument  has  significant  OID.  See 
§  1.1275-2(e)  for  rules  relating  to  the 
issuer's  obligation  to  disclose  certain 
information  to  holders. 

(e)  Effective  date.  This  section  applies 
to  debt  instruments  issued  on  or  after 
April  4, 1994.  Taxpayers,  however,  may 
rely  on  this  section  for  debt  instruments 
issued  after  December  21. 1992.  and 
before  April  4, 1994. 

$1.16^111    [Removed] 

Par.  3.  Section  1.163-1  IT  is  removed 
as  of  February  2, 1994. 

Par.  4.  Section  1.446-2  is  added  to 
read  as  follows: 


§1.446-2 
Interest 


Metttod  of  accounting  for 


(a)  Applicability — (1)  In  general.  This 
section  provides  rules  for  determining 
the  amount  of  interest  that  accrues 
during  an  accrual  period  (other  than 
interest  described  in  paragraph  (a)(2)  of 
this  section)  and  for  determining  the 
portion  of  a  payment  that  consists  of 
accrued  interest.  For  purposes  of  this 
section,  interest  includes  original  issue 
discount  and  amounts  treated  as  interest 
(whether  stated  or  unstated)  in  any 
lending  or  deferred  payment 
transaction.  Accrued  interest  - 
determined  under  this  section  is  taken 
into  account  by  a  taxpayer  under  the 
taxpayer's  regular  method  of  accounting 
(e.g.,  an  accrual  method  or  the  cash 


receipts  and  disbursements  method). 
Application  of  an  exception  described 
in  paragraph  (a)(2)  of  this  section  to  one 
party  to  a  transaction  does  not  affect  the 
application  of  this  section  to  any  other 
party  to  the  transaction. 

(2)  Exceptions — (i)  Interest  included 
or  deducted  under  certain  other 
provisions.  This  section  does  not  apply 
to  interest  that  is  taken  into  account 
under — 

(A)  Sections  1272(a).  1275.  and  163(e) 
(income  and  deductions  relating  to 
original  issue  discount); 

(B)  Section  467(a)(2)  (certain 
pa>'ments  for  the  use  of  property  or 
services); 

(C)  Sections  1276  through  1278 
(market  discount); 

(D)  Sections  1281  through  1283 
(discount  on  certain  short-term 
obligations); 

(E)  Section  7872(a)  (certain  loans  with 
below-market  interest  rates);  or 

(F)  Section  1.1272-3  (an  election  by  a 
holder  to  treat  all  interest  on  a  debt 
instrument  as  original  issue  discount). 

(ii)  De  minimis  original  issue 
discount.  This  section  does  not  apply  to 
de  minimis  original  issue  discount 
(other  than  de  minimis  original  issue 
discount  treated  as  qualified  stated 
interest)  as  determined  under  §  1.1 273- 
1(d).  See  §  1.163-7  for  the  treatment  of 
de  minimis  original  issue  discount  by 
the  issuer  and  §§  1.1273-l(d)  and 
1.1272-3  for  the  treatment  of  de 
minimis  original  issue  discount  by  the 
holder. 

(b)  Accrual  of  qualified  stated 
interest.  Qualified  stated  interest  (as 
defined  in  §  1.1273-l(c))  accrues  ratably 
over  the  accrual  period  (or  periods)  to 
which  it  is  attributable  and  accrues  at 
the  stated  rate  for  the  period  (or 
periods). 

(c)  Accrual  of  interest  other  than 
qualified  stated  interest.  Subject  to  the 
modifications  in  paragraph  (d)  of  this 
section,  the  amount  of  interest  (other 
than  qualified  stated  interest)  that 
accrues  for  any  accrual  period  is 
determined  under  rules  similar  to  those 
in  the  regulations  under  sections  1272 
and  1275  for  the  accrual  of  original 
issue  discount.  The  preceding  sentence 
applies  regardless  of  any  contrary 
formula  agreed  to  by  the  parties. 

(d)  Modifications— {\)  Issue  price.  The 
issue  price  of  the  loan  or  contract  is 
equal  to — 

(i)  In  the  case  of  a  contract  for  the  sale 
or  exchange  of  property  to  which 
section  483  applies,  the  amount 
described  in  §  1.483-2(aKlMi)  or  (ii). 
whichevfc  is  applicable: 

(ii)  In  the  case  of  a  contract  for  the 
sale  or  exchange  of  property  to  which 
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section  483  does  not  apply,  the  stated 
principal  amount;  or 

(iii)  In  any  other  case,  the  amount 
loaned. 

(2)  Principal  payments  that  are  not 
deferred  payments.  In  the  case  of  a 
contract  to  which  section  483  applies, 
principal  payments  that  are  not  deferred 
payments  are  ignored  for  purposes  of 
determining  yield  and  adjusted  issue 
price. 

(e)  Allocation  of  interest  to 
payments — (1)  In  general.  Except  as 
provided  in  paragraphs  (e)(2),  (e)(3).  and 
(e)(4)  of  this  section,  each  payment 
under  a  loan  (other  than  payments  of 
additional  interest  or  similar  charges 
provided  with  respect  to  amounts  that 
are  not  paid  when  due)  is  treated  as  a 
payment  of  interest  to  the  extent  of  the 
accrued  and  unpaid  interest  determined 
under  paragraphs  (b)  and  (c)  of  this 
section  as  of  tlie  date  the  payment 
becomes  due. 

(2)  Special  rule  for  points  deductible 
under  section  461(g)(2).  If  a  payment  of 
points  is  deductible  by  the  borrower 
under  section  461(g)(2),  the  pa>Tment  is 
treated  by  the  borrower  as  a  payment  of 
interest. 

(3)  Allocation  respected  in  certain 
small  transactions.  [Reserved] 

(4)  Pro  rata  prepayments.  Accrued  but 
unpaid  interest  is  allocated  to  a  pro  rata 
prepayment  under  rules  similar  to  those 
for  allocating  accrued  but  unpaid 
original  issue  discount  to  a  pro  rata 
prepayment  under  §  1.1275-2(0.  For 
purposes  of  the  preceding  sentence,  a 
pro  rata  prepayment  is  a  payment  that 

is  made  prior  to  maturity  that — 

(i)  Is  not  made  pursuant  to  the 
contract's  payment  schedule;  and 

(ii)  Results  in  a  substantially  pro  rata 
reduction  of  each  payment  remaining  to 
be  paid  on  the  contract. 

(0  Aggregation  rule.  For  purposes  of 
this  section,  all  contracts  calling  for 
deferred  payments  arising  from  the 
same  transaction  (or  a  series  of  related 
transactions)  are  treated  as  a  single 
contract.  This  rule,  however,  generally 
only  applies  to  contracts  involving  a 
single  borrower  and  a  single  lender. 

(g)  Debt  instruments  denominated  in 
a  currency  other  than  the  U.S.  dollar. 
This  section  applies  to  a  debt 
instrument  that  provides  for  all 
payments  denominated  in.  or 
determined  by  reference  to,  the 
functional  currency  of  the  taxpayer  or 
qualified  business  unit  of  the  taxpayer 
(even  if  that  currency  is  other  than  the 
U.S.  dollar).  See  §  1.988-2(b)  to 
determine  interest  income  or  expense 
for  debt  instruments  that  provide  for 
payments  denominated  in.  or 
determined  by  reference  to,  a 
nonfunctional  currency. 


(h)  Example.  The  following  example 
illustrates  the  rules  of  this  section. 

Example.  Allocation  of  unstated  interest  to 
deferred  payments — (i)  Facts.  On  July  1, 
1996,  A  sells  his  personal  residence  to  B  for 
a  stated  purchase  price  of  51,297,143.66.  The 
property  is  not  personal  use  property  (within 
the  meaning  of  section  1275(b)(3))  in  the 
hands  of  B.  Under  the  loan  agreement,  B  is 
required  to  make  two  installment  payments 
of  $648,571.83  each,  the  first  due  on  June  30, 
1998,  and  the  second  due  on  June  30.  2000. 
Both  A  and  B  use  the  cash  receipts  and 
disbursements  method  of  accounting  and  use 
a  calendar  year  for  their  taxable  year. 

(ii)  Amount  of  unstated  interest.  Under 
section  483,  the  agreement  does  not  provide 
for  adequate  stated  interest.  Thus,  the  loan's 
yield  is  the  test  rate  of  interest  determined 
under  §  1.483-3.  Assume  that  both  A  and  B 
use  annual  accrual  periods  and  that  the  test 
rate  of  interest  is  9.2  percent,  compounded 
annually.  Under  §  1.483-2.  the  present  value 
of  the  deferred  payments  is  $1,000,000.  Thus, 
the  agreement  has  unstated  interest  of 
$297,143.66. 

(iii)  First  two  accrual  periods.  Under 
paragraph  (d)(1)  of  this  section,  the  issue 
price  at  the  beginning  of  the  first  accrual 
period  is  $1,000,000  (the  amount  described 
in  §  1.483-2(a)(l)(i)).  Under  paragraph  (c)  of 
this  section,  the  amount  of  interest  that 
accrues  for  the  first  accrual  period  is  $92,000 
($1,000,000x092)  and  the  amount  of  interest 
that  accrues  for  the  second  accrual  period  is 
$100,464  ($1,092,000x092).  Thus.  $192,464 
of  interest  has  accrued  as  of  the  end  of  the 
second  accrual  period.  Under  pmragraph 
(e)(1)  of  this  section,  the  $648,571.83 
payment  made  on  June  30. 1998.  is  treated 
first  as  a  payment  of  interest  to  the  extent  of 
$192,464.  The  remainder  of  the  payment 
($456,107.83)  is  treated  as  a  payment  of 
principal.  Both  A  and  B  take  the  payment  of 
Interest  ($192,464)  into  account  in  1998. 

(iv)  Second  two  accrual  periods.  The 
adjusted  issue  price  at  the  beginning  of  the 
third  accrual  period  is  $543,892.17 
($1.092.0O0-f$100.464-$648.571,83).  The 
amount  of  interest  that  accrues  for  the  third 
accrual  period  is  $50,038.08 
($543.892.1 7x092)  and  the  amount  of 
interest  that  accrues  for  the  final  accrual 
period  is  $54,641.58.  the  excess  of  the 
amount  payable  at  maturity  ($648,571.83). 
over  the  adjusted  issue  price  at  the  beginning 
of  the  accrual  period  ($593,930.25).  As  of  the 
date  the  second  payment  becomes  due. 
$104,679.66  of  interest  has  accrued.  Thus,  of 
the  $648,571.83  payment  made  on  June  30. 
2000,  $104,679.66  is  treated  as  interest  and 
$543,892.17  is  treated  as  principal.  Both  A 
and  B  take  the  payment  of  interest 
($104,679.66)  into  account  in  2000. 

(i)  [Reserved] 

(j)  Effective  date.  This  section  applies 
to  debt  instruments  issued  on  or  after 
April  4,  1994,  and  to  lending 
transactions,  sales,  and  exchanges  that 
occur  on  or  after  April  4, 1994. 
Taxpayers,  however,  may  rely  on  this 
section  for  debt  instruments  issued  after 
December  21, 1992,  and  before  April  4. 
1994,  and  for  lending  transactions. 


sales,  and  exchanges  that  occur  after 
December  21. 1992,  and  before  April  4. 
1994. 

Par.  5.  Sections  1.483-1  and  1.483-2 
are  revised  to  read  as  follows: 

i  1 .4M-1    Interest  on  certain  deferred 
payments. 

(a)  Amount  constituting  interest  in 
certain  deferred  payment  transactions — 
(1)  7n  general.  Except  as  provided  in 
paragraph  (c)  of  this  section,  section  483 
applies  to  a  contract  for  the  sale  or 
exchange  of  property  if  the  contract 
provides  for  one  or  more  payTnents  due 
more  than  1  year  after  the  date  of  the 
sale  or  exchange,  and  the  contract  does 
not  provide  for  adequate  stated  interest. 
In  general,  a  contract  has  adequate 
staled  interest  if  the  contract  provides 
for  a  stated  rate  of  interest  that  is  at  least 
equal  to  the  test  rate  (determined  under 
§  1.483-3)  and  the  interest  is  paid  or 
compounded  at  least  annually.  Section 
483  may  apply  to  a  contract  whether  the 
contract  is  express  (written  or  oral)  or 
implied.  For  purposes  of  section  483,  a 
sale  or  exchange  is  any  transaction 
treated  as  a  sale  or  exchange  for  tax 
purposes.  In  addition,  for  purposes  of 
section  483.  property  includes  debt 
instruments  and  investment  units,  but 
does  not  include  money,  services,  or  the 
right  to  use  property.  For  the  treatment 
of  certain  obligations  given  in  exchange 
for  ser\'ices  or  the  use  of  property,  see 
sections  404  and  467.  For  purposes  of 
this  paragraph  (a),  money  includes 
functional  currency  and,  in  certain 
circumstances,  nonfunctional  currency. 
See  §  1.988-2(b)(2)  for  circumstances 
when  nonfunctional  currency  is  treated 
as  money  rather  than  as  property. 

(2)  Treatment  of  contracts  to  which 
section  483  applies— [i]  Treatment  of 
unstated  interest.  If  section  483  applies 
to  a  contract,  unstated  interest  under  the 
contract  is  treated  as  interest  for  tax 
purposes.  Thus,  for  example,  unstated 
interest  is  not  treated  as  part  of  the 
amount  realized  from  the  sale  or 
exchange  of  property  (in  the  case  of  the 
seller),  and  is  not  included  in  the 
purchaser's  basis  in  the  property 
acquired  in  the  sale  or  exchange. 

(ii)  Method  of  accounting  for  interest 
on  contracts  subject  to  section  483.  Any 
stated  or  unstated  interest  on  a  contract 
subject  to  section  483  is  taken  into 
account  by  a  taxpayer  under  the 
taxpayer's  regular  method  of  accounting 
(e.g..  an  accrual  method  or  the  cash 
receipts  and  disbursements  method). 
See  §§  1.446-1,  1.451-1,  and  1.461-1. 
For  purposes  of  the  preceding  sentence, 
the  amount  of  interest  (including 
unstated  interest)  allocable  to  a  payment 
under  a  contract  to  which  section  483 
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applies  is  determined  under  §  1.446- 
2(e). 

(b)  Definitions — (1)  Deferred 
payments.  For  purposes  of  the 
regulations  under  section  483,  a 
deferred  payment  means  any  payment 
that  constitutes  all  or  a  part  of  the  sales 
price  (as  defined  in  paragraph  (b)(2)  of 
this  section),  and  that  is  due  more  than 
6  months  after  the  date  of  the  sale  or 
exchange.  Except  as  provided  in  section 
483(cM2)  (relating  to  the  treatment  of  a 
debt  instrument  of  the  purchaser),  a 
payment  may  be  made  in  the  form  of 
cash,  stock  or  securities,  or  other 
property. 

(2)  Sales  price.  For  purposes  of 
section  483.  the  sales  price  for  any  sale 
or  exchange  is  the  sum  of  the  amount 
due  under  the  contract  (other  than 
stated  interest)  and  the  amount  of  any 
liability  included  in  the  amount  realized 
from  the  sale  or  exchange.  See  §  1.1001- 
2.  Thus,  the  sales  price  for  any  sale  or 
exchange  includes  any  amount  of 
unstated  interest  under  the  contract. 

(c)  Exceptions  to  and  limitations  on 
the  application  of  section  483 — (1)  In 
general.  Sections  483(d),  1274(c)(4),  and 
1275(b)  contain  exceptions  to  and 
limitations  on  the  application  of  section 
483. 

(2)  Sales  price  of  $3,000  or  less. 
Section  483(d)(2)  applies  only  if  it  can 
be  determined  at  the  time  of  the  sale  or 
exchange  that  the  sales  price  cannot 
exceed  $3,000.  regardless  of  whether  the 
sales  price  eventually  paid  for  the 
property  is  less  than  $3,000. 

(3)  Other  exceptions  and  limitations — 
(i)  Certain  transfers  subject  to  section 
1041.  Section  483  does  not  apply  to  any 
transfer  of  property  subject  to  section 
1041  (relating  to  transfers  of  property 
between  spouses  or  incident  to  divorce). 

(ii)  Treatment  of  certain  obligees. 
Section  483  does  not  apply  to  an  obligee 
under  a  contract  for  the  sale  or  exchange 
of  personal  use  property  (within  the 
meaning  of  section  1275(b)(3))  in  the 
hands  of  the  obligor  and  that  evidences 
a  below-market  loan  described  in 
section  7872(c)(1). 

(iii)  Transactions  involving  certain 
demand  loans.  Section  483  does  not 
apply  to  any  pa>'ment  under  a  contract 
that  evidences  a  demand  loan  that  is  a 
below-market  loan  described  in  section  , 
7872(c)(1). 

(iv)  Transactions  invoking  certain 
annuity  contracU:.  Section  483  does  not 
apply  to  any  payment  under  an  annuity 
contract  described  in  section 
1275(a)(1)(B)  (relating  to  annuity 
contracts  excluded  from  the  definition 
of  debt  instrument). 

(v)  Optiorts.  Section  483  does  not 
apply  to  any  payment  under  an  option 
to  buy  or  sell  property. 


(d)  Assumptions.  If  a  debt  instrument 
is  assumed,  or  property  is  taken  subject 
to  a  debt  instrument,  in  connection  with 
a  sale  or  exchange  of  property,  the  debt 
instniment  is  treated  for  purposes  of 
section  483  in  a  manner  consistent  with 
the  rules  of  §1.1274-5. 

(e)  Aggregation  rule.  For  purposes  of 
section  483.  all  sales  or  exchanges  that 
are  part  of  the  same  transaction  (or  a 
series  of  related  transadions)  are  treated 
as  a  single  sale  or  exchange,  and  all 
contracts  calling  for  deferred  payments 
arising  from  the  same  transaction  (or  a 
series  of  related  transactions)  are  treated 
as  a  single  contract.  This  rule,  however, 
generally  only  applies  to  contracts  and 
to  sales  or  e\i  hanges  involving  a  single 
buver  and  a  single  seller. 

(f)  Effective  date.  This  section  applies 
to  sales  and  exchanges  that  occur  on  or 
after  April  4.  1994.  Taxpayers,  however, 
may  rely  on  this  section  for  sales  and 
exchanges  that  occur  after  December  21, 
1992.  and  before  April  4. 1994. 

§  1 .483-2    Unstated  Interest 

(a)  In  general — (1)  Adequate  stated 
interest.  For  purposes  of  section  483.  a 
contract  has  unstated  interest  if  the 
contract  does  not  provide  for  adequate 
stated  interest.  A  contract  does  not 
provide  for  adequate  stated  interest  if 
the  sum  of  the  deferred  payments 
exceeds — 

(i)  The  sum  of  the  present  values  of 
the  deferred  payments  and  the  present 
values  of  any  stated  interest  payments 
due  under  the  contract;  or 

(ii)  In  the  case  of  a  cash  method  debt 
instrument  (within  the  meaning  of 
section  1274A(c)(2))  received  in 
exchange  for  property  in  a  potentially 
abusive  situation  (as  defined  in 
§  1.1274-3),  the  fair  market  value  of  the 
property  reduced  by  the  fair  market 
value  of  any  consideration  other  than 
the  debt  instnunent,  and  reduced  by  the 
sum  of  all  principal  payments  that  are 
not  deferred  payments. 

(2)  Amount  of  unstated  interest.  For 
purposes  of  section  483,  unstated 
interest  means  an  amount  equal  to  the 
excess  of  the  simi  of  the  deferred 
pajTnents  over  the  amount  described  in 
paragraph  (a)(l)(i)  or  (a)(l)(ii)  of  this 
section,  whichever  is  applicable. 

(b)  Operational  rules— i"^)  In  general. 
For  purposes  of  paragraph  (a)  of  this 
section,  rules  similar  to  those  in 

§  1.1274-2  apply  to  determine  whether 
a  contract  has  adequate  stated  interest 
and  the  amount  of  unstated  interest,  if 
any.  oa  the  contract. 

(2)  Present  value.  For  purposes  of 
paragraph  (a)  of  this  section,  the  present 
value  of  any  deferred  payment  or 
interest  payment  Is  determined  by 
discounting  the  payment  from  the  date 


it  becomes  due  to  the  date  of  the  sale  or 
exchange  at  the  test  rate  of  interest 
applicable  to  the  contract  in  accordance 
with  §1.483-3. 

(c)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 

Example  1.  Contract  that  does  not  have 
adequate  stated  interest.  On  January  1. 1995, 
A  sells  B  nonpublicly  traded  property  under 
a  contract  that  calls  for  a  SIOO.OOO  payment 
of  principal  on  )anuar>'  1,  2005.  and  10 
annual  interest  payments  of  S9.000  on 
January  1  of  each  year,  beginning  on  January 
1. 1996.  Assiune  that  the  test  rate  of  interest 
is  9.2  percent,  compounded  annually.  The 
contract  does  not  provide  for  adequate  stated 
interest  because  it  does  not  provide  for 
interest  equal  to  9.2  percent,  compounded 
annually.  The  present  value  of  the  deferred 
pa>'ments  is  $98,727.69.  As  a  resull,  the 
contract  has  unstated  interest  of  $1,272.31 
(SIOO.OOO  -  $98,727.69). 

Example  2.  Contract  that  does  not  have 
adequate  stated  interest;  no  interest  for  initial 
short  period.  On  May  1. 1996.  A  sells  B 
nonpublicly  traded  property  under  a  contract 
that  calls  for  B  to  make  a  principal  payment 
ofS200.000on  December  31.  1998.  and 
semiannual  Interest  pa>'ments  of  $9,000. 
payable  on  June  30  and  December  31  of  each 
year,  beginning  on  December  31. 1996. 
Assume  that  the  test  rate  of  interest  is  9 
fiercent.  compounded  semiannually.  Even 
though  the  contract  calls  for  a  stated  rate  of 
interest  no  lower  than  the  test  rate  of  interest, 
the  contract  does  not  provide  for  adequate 
stated  interest  because  the  stated  rate  of 
interest  does  not  apply  for  the  short  period 
from  May  1. 1996.  through  June  30, 1996. 

Example  3.  Potentially  abusive  situation — 
(i)  Facts.  In  a  potentially  abusive  situation,  a 
contract  for  the  sale  of  nonpublicly  traded 
personal  property  calls  for  the  issuance  of  a 
cash  method  debt  instrument  (as  defined  in 
section  1274A(cK2))  with  a  stated  principal 
amount  of  $700,000.  payable  in  5  years.  No 
other  consideration  is  given.  The  debt 
instrument  calls  for  annual  payments  of 
interest  over  its  entire  term  at  a  rate  of  9.2 
percent,  compounded  annually  (the  test  rate 
of  interest  applicable  to  the  debt  instrument). 
Thus,  the  present  value  of  the  deferred 
pa>'ment  and  the  interest  payments  is 
$700,000.  Assume  that  the  fair  market  \-alue 
of  the  property  is  $500,000. 

(ii)  Amount  of  unstated  interest.  A  cash 
method  debt  instrument  received  in 
exchange  for  property  in  a  potentially 
abusive  situation  provides  for  adequate 
stated  interest  only  if  the  sum  of  the  deferred 
payments  under  the  instrument  does  not 
exceed  the  fair  market  value  of  the  property. 
Because  the  deferred  payment  (S700.000) 
exceeds  the  fair  market  value  of  the  property 
($500,000),  the  debt  instrument  does  not 
provide  for  adequate  stated  Interest. 
Therefore,  the  debt  instrument  has  unstated 
interest  of  $200,000. 

Example  4.  Variable  rate  debt  instrument 
nith  adequate  stated  interest;  variable  mte  as 
of  the  issue  date  greater  than  the  test  mte — 
(i)  Facts.  A  contract  for  the  sale  of 
nonpublicly  traded  property  calls  bx  the 
issuance  of  a  debt  iostrument  in  the  principal 
amount  of  $75,000  dua  ta  10  years.  The  debt 
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tnstrmnent  calls  for  interest  payable 
semiannually  at  a  rate  of  3  percentage  points 
above  the  yield  on  6-month  Treasury  bills  at 
the  mid-point  of  the  semiannual  period 
immediately  preceding  each  interest  paj-ment 
date.  Assume  that  the  interest  rate  is  a 
qualiried  floating  rate  and  that  the  debt 
instrument  is  a  variable  rate  debt  instrument 
within  the  meaning  of  §  1.1275-5. 

(ii)  Adequate  stated  interest.  Under 
paragraph  (b)(1)  of  this  section,  rules  similar 
to  those  in  §  1.1274-2(0  apply  to  determine 
whether  the  debt  instrument  has  adequate 
stated  interest.  Assume  that  the  test  rate  of 
interest  applicable  to  the  debt  instrument  is 
9  percent,  compounded  semiannually. 
Assume  also  that  the  yield  on  6-month 
Treasury  bills  on  the  date  of  the  sale  is  8.89 
percent,  which  is  greater  than  the  yield  on  6- 
month  Treasury  bills  on  the  first  date  on 
which  there  is  a  binding  written  contract  that 
substantially  sets  forth  the  terms  under 
w  hich  the  sale  is  consummated.  Under 
§  M274-2(f).  the  debt  instrument  Is  tested 
for  adequate  stated  interest  as  if  it  provided 
for  a  stated  rate  of  Interest  of  11.89  percent 
(3  percent  plus  8.89  percent),  compounded 
semiannually.  p>ayable  over  its  entire  term. 
Because  the  test  rate  of  interest  is  9  percent, 
compounded  semiannually,  and  the  debt 
instrument  is  treated  as  providing  for  stated 
interest  of  11.89  percent,  compounded 
semiannually,  the  debt  instrument  provides 
for  adequate  stated  interest. 

(d)  Effective  date.  This  section  applies 
to  sales  and  exchanges  that  occur  on  or 
afler  April  4, 1994.  Taxpayers,  however, 
may  rely  on  this  section  for  sales  and 
exchajiges  that  occur  after  December  21. 
1992,  and  before  April  4.  1994. 

Par.  6.  Section  1.483-3  is  added  to 
read  as  follows: 

§  1 .463-3    Test  rate  of  Interest  applicable  to 
a  contract 

(a)  General  rule.  For  purposes  of 
section  483,  the  test  rate  of  interest  for 
a  contract  is  the  same  as  the  test  rate 
that  would  apply  under  §1.1274—4  if 
the  contract  were  a  debt  instrument. 
Paragraph  (b)  of  this  section,  however, 
provides  for  a  lower  test  rate  in  the  case 
of  certain  sales  or  exchanges  of  land 
between  related  individuals. 

(b)  Lower  rate  for  certain  sales  or 
exchanges  of  land  between  related 
individuals— (1)  Test  rate.  In  the  case  of 
a  qualified  sale  or  exchange  of  land 
between  related  individuals  (described 
in  section  483(e)),  the  test  rate  is  not 
greater  than  6  percent,  compounded 
semiannually,  or  an  equivalent  rate, 
based  on  an  appropriate  compounding 
period. 

(2)  Special  rules.  The  following  rules 
and  definitions  apply  in  determining 
whether  a  sale  or  exchange  is  a  qualified 
sale  under  section  483(e): 

(i)  Definition  of  family  members.  The 
members  of  an  individual's  bmily  are 
determined  as  of  the  date  of  the  sale  or 
exchange.  The  members  of  an 


individual's  family  include  those 
individuals  described  in  section 
267(c)(4)  and  the  si>ouses  of  those 
individuals.  In  addition,  for  purposes  of 
section  267(c)(4).  full  effect  is  given  to 
a  legal  adoption,  ancestor  means  parents 
and  grandparents,  and  lineal 
descendants  means  children  and 
grandchildren. 

(ii)  $500,000  limitation.  Section 
483(e)  does  not  apply  to  the  extent  that 
the  stated  principeil  amount  of  the  debt 
instrument  issued  in  the  sale  or 
exchange,  when  added  to  the  aggregate 
stated  principal  amount  of  any  other 
debt  instruments  to  which  section 
483(e)  applies  that  were  issued  in  prior 
qualified  sales  between  the  same  two 
individuals  during  the  same  calendar 
year,  exceeds  $500,000.  See  Example  3 
of  paragraph  (b)(3)  of  this  section. 

(iii)  Other  limitations.  Section  483(e) 
does  not  apply  if  the  parties  to  a 
contract  include  persons  other  than  the 
related  individuals  and  the  parties  enter 
into  the  contract  with  an  intent  to 
circumvent  the  purposes  of  section 
463(e).  In  addition,  if  the  property  sold 
or  exchanged  includes  any  property 
other  than  land,  section  483(e)  applies 
only  to  the  extent  that  the  stated 
principal  amount  of  the  debt  instrument 
issued  in  the  sale  or  exchange  is 
attributable  to  the  land  (based  on  the 
relative  fair  market  values  of  the  land 
and  the  other  property) 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b). 

Example  t.  On  January  1,  1995.  A  sells 
land  to  B.  A's  child,  for  S650,000.  The 
contract  for  sale  calls  for  B  to  make  a 
S250,000  down  payment  and  issue  a  debt 
instrument  with  a  stated  principal  amount  of 
$400,000.  Because  the  stated  principal 
amount  of  the  debt  instrument  is  less  than 
S500,000.  the  sale  is  a  qualified  sale  and 
section  483(e)  applies  to  the  debt  instrument. 

Example  2.  The  focts  are  the  same  as  in 
Example  1  of  {jaragraph  (b)(3)  of  this  section, 
except  that  on  |une  1. 1995.  A  sells 
additional  land  to  B  under  a  contract  that 
calls  for  B  to  issue  a  debt  instrument  with  a 
stated  principal  amount  of  SIOO.OOO  The 
stated  princifwl  amount  of  this  debt 
instrument  ($100,000)  when  added  to  the 
stated  principal  amount  of  the  prior  debt 
instrument  (S400.000)  does  not  exceed 
S500.000.  Thus,  section  4B3(e)  applies  to 
both  debt  instruments. 

Example  3.  The  facts  are  the  same  as  in 
Example  1  of  paragraph  (b)(3)  of  this  section, 
except  that  on  June  1. 1995.  A  sells 
additional  land  to  B  under  a  contract  that 
calls  for  B  to  issue  a  debt  instrument  wrth  ■ 
stated  principal  amount  of  SI  SO. OOa  The 
stated  principal  amount  of  this  debt 
instrument  when  added  to  the  stated 
principal  amount  of  the  prior  debt 
instrument  ($400,000)  exceeds  .<^ 
Thus,  for  purposes  of  MCtion  483(e).  i 
instrumeot  issued  In  the  sale  of  )uoe/ 
is  treated  as  two  sejjarate  debt  inst 


a  $100,000  debt  instrument  (to  which  section 
483(e)  applies)  and  ■  $50,000  debt 
instnmient  (to  which  section  1274.  if 
otherwise  applicable,  applies). 

(c)  Effective  date.  This  section  applies 
to  sales  and  exchanges  that  occur  on  or 
after  April  4,  1994.  Taxpayers,  however, 
may  rely  on  this  section  for  sales  and 
exchanges  that  occur  after  December  21. 
1992,  and  before  April  4,  1994. 

Par.  7,  In  §  1.1001-1,  paragraph  (g)  is 
revised  to  read  as  follows: 

§  1.1001-1    Computation  of  gain  or  loss. 

(g)  Debt  instruments  issued  in 
exchange  for  property.  If  a  debt 
instrument  is  issued  in  exchange  for 
property,  the  amount  realized 
attributable  to  the  debt  instrument  is  the 
issue  price  of  the  debt  instrument  as 
determined  under  §  1.1273-2  or 
§  1.1274-2(b),  whichever  is  applicable. 
If.  however,  the  issue  price  of  (he  debt 
instrument  is  determined  under  section 
1273(b)(4),  the  amount  realized 
attributable  to  the  debt  instrument  is  its 
stated  principal  amount  reduced  by  any 
unstated  interest  (as  determined  under 
section  483).  This  paragraph  (g)  applies 
to  sales  or  exchanges  that  occur  on  or 
after  April  4.  1994.  Taxpayers,  however, 
may  rely  on  this  paragraph  (g)  for  sales 
and  exchanges  that  occur  after 
December  21,  1992,  and  before  April  4. 
1994. 

Par.  B.  In  §  1.1012-1,  paragraph  (0  is 
amended  by  removing  the  last  sentence 
and  paragraph  (g)  is  added  to  read  as 
follows: 

§1.1012-1     Basis  of  property. 

•         •         •         *         • 

(g)  Debt  instruments  issued  in 
exchange  for  property.  For  purposes  of 
paragraph  (a)  of  this  section,  if  a  debt 
in.strument  is  issued  in  exchange  for 
property,  the  cost  of  the  property  that  is 
attributable  to  the  debt  instrument  is  the 
issue  price  of  the  debt  instrument  as 
determined  under  §  1.1273-2  or 
§  1.1274-2{b).  whichever  is  applicable. 
If.  however,  the  issue  price  of  the  debt 
instrument  is  determined  under  section 
1273(b)(4).  the  cost  of  the  property 
attributable  to  the  debt  instrument  is  its 
stated  principal  amount  reduced  by  any 
unstated  interest  (as  determined  under 
section  483).  This  paragraph  (g)  applies 
to  sales  or  exchanges  that  occur  on  or 
after  April  4.  1994.  Taxpayers,  however, 
may  rely  on  this  paragraph  (g)  for  sales 
and  exchanges  that  occur  after 
December  21, 1992.  and  before  April  4. 
1994. 

PAR.  9.  Sections  1.1271-0. 1.1271-1. 
1.1272-1  through  1.1272-3. 1.1273-1. 
1.1273-2. 1.1274-1  through  1.1274-3 
are  added  to  read  as  follows: 
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$1.1271-0    Original  lssu«  discount; 
eft«ctiv«  date;  tat>l6  of  contents. 

(a)  Effective  date.  Except  as  otherwise 
provided.  §§1.1271-1  through  1.1275-5 
apply  to  debt  instruments  issued  on  or 
after  April  4, 1994.  Taxpayers,  however, 
may  rely  on  these  sections  for  debt 
instruments  issued  after  December  21, 
1992.  and  before  April  4, 1994. 

(b)  Table  of  contents.  This  section 
lists  captioned  paragraphs  contained  in 
§§1.1271-1  through  1.1275-5. 

§1.1271-1    Special  rules  applicable  to 
amounts  received  on  retirentent,  sale,  or 
exchange  of  debt  instruments. 

(a)  Intention  to  call  before  maturity. 

(1)  In  general. 

(2)  Exceptions. 

(b)  Short-term  obligations. 

(1)  In  general. 

(2)  Method  of  making  elections. 

(3)  CounUng  conventions. 

§  1 .1 272-1    Current  Inclusion  of  OID  In 
Income. 

(a)  Overview. 

(1)  In  general. 

(2)  Debt  instruments  not  subject  to  OIO 
inclusion  rules. 

(b)  Accrual  of  OID. 

(1)  Constant  yield  method. 

(2)  Exceptions. 

(3)  Modifications. 

(4)  Special  rules  for  determining  the  OID 
allocable  to  an  accrual  period. 

(c)  Yield  and  maturity  of  certain  debt 

instruments  subject  to  contingencies. 

(1)  Applicability. 

(2)  General  rule. 

(3)  Contingencies  that  are  likely  to  occur. 

(4)  Consistency  rule. 

(5)  Treatment  of  certain  options. 

(6)  Subsequent  adjustments. 

(d)  Certain  debt  instruments  that  provide  for 

principtal  p»ayments  uncertain  as  to  time. 

(e)  Convertible  debt  instruments. 

(fl  Special  rules  to  determine  whether  a  debt 
instrument  is  a  short-term  obligation. 

(1)  Counting  of  either  the  issue  date  or 
maturity  date. 

(2)  Coordination  with  paragraph  (c)  of  this 
section  for  certain  sections  of  the 
Internal  Revenue  Code. 

(g)  Basis  adjustment, 
(h)  Debt  instruments  denominated  in  a 
currency  other  than  the  U.S.  dollar, 
(i)  [Reserved) 
(j)  Examples. 

§1.1 272-2    Treatment  of  debt  Instruments 
purchased  at  a  premium. 

(a)  In  general. 

(b)  Defmitions  and  special  rules. 

(1)  Purchase. 

(2)  Premium. 

(3)  Acquisition  premium. 

(4)  Acquisition  premium  fraction. 

(5)  Election  to  accrue  discount  on  a 
constant  yield  basis. 

(6)  Special  rules  for  determining  basis. 

(c)  Examples. 


§1.1 272-3    Election  by  a  holder  to  treat  all 
Interest  on  a  debt  Instrument  as  010. 

(a)  Election. 

(b)  Scope  of  election. 

(1)  In  general. 

(2)  Exceptions,  limitations,  and  special 
rules. 

(c)  Mechanics  of  the  constant  yield  method. 

(1)  In  general. 

(2)  Special  rules  to  determine  adjusted 
basis. 

(d)  Time  and  manner  of  making  the  election. 

(e)  Revocation  of  election. 

(f)  Effective  date. 

§  1.1273-1    Definition  of  010. 

(a)  In  general. 

(b)  Stated  redemption  price  at  maturity. 

(c)  Qualifled  stated  interest. 

(1)  Definition. 

(2)  Dc'jt  instruments  subject  to 
contingencies. 

(3)  Variable  rate  debt  instrument. 

(4)  Stated  interest  in  excess  of  qualiHed 
stated  interest. 

(5)  Short-term  obligations. 

(d)  De  minimis  OID. 

(1)  In  general. 

(2)  De  minimis  amount. 

(3)  Installment  obligations. 

(4)  Special  rule  for  interest  holidays,  teaser 
rates,  and  other  interest  shortfalls. 

(5)  Treatment  of  de  minimis  OID  by 
holders. 

(e)  Defmitions. 

,     (1)  Installment  obligation. 

(2)  Self-amortizing  installment  obligation. 

(3)  Weighted  average  maturity. 
(0  Examples. 

§1.1 273-2    Determination  of  Issue  price 
and  Issue  date. 

(a)  Debt  instruments  issued  for  money. 

(1)  Issue  price. 

(2)  Issue  date. 

(b)  Publicly  traded  debt  instruments  issued 

for  property. 

(1)  Issue  price. 

(2)  Issue  date. 

(c)  Debt  instruments  Issued  for  publicly 

traded  property. 

(1)  Issue  price. 

(2)  Issue  date. 

(d)  Other  debt  instruments. 

(1)  Issue  price. 

(2)  Issue  date. 

(e)  Special  rule  for  certain  sales  to  bond 

houses,  brokers,  or  similar  persons. 

(f)  Traded  on  an  established  market  (publicly 

traded). 

(1)  In  general. 

(2)  Exchange  listed  property. 

(3)  Market  traded  property. 

(4)  Property  appearing  on  a  quotation 
medium. 

(5)  Readily  quotable  debt  instruments. 

(6)  Effect  of  certain  temporary  restrictions 
on  trading. 

(7)  Convertible  debt  instruments. 

(g)  Treatment  of  certain  cash  payments 

incident  to  lending  transactions. 

(1)  Applicability. 

(2)  Payments  from  borrower  to  lender. 

(3)  Payments  from  lender  to  borrower. 

(4)  Payments  between  lender  and  third 
party. 


(5)  Examples, 
(h)  Investment  units. 
(!)  In  general. 

(2)  Consistent  allocation  by  holders  and 
issuer, 
(i)  [Reserved] 

(j)  Convertible  debt  instruments, 
(k)  Below-market  loans  subject  to  section 

7872(b). 
(1)  [Reserved] 

(m)  Treatment  of  amounts  representing  pre- 
issuance  accrued  interest. 

(1)  Applicability. 

(2)  Exclusion  of  pre-issuance  accrued 
interest  from  issue  price. 

(3)  Example. 

§  1 .1 274-1    Debt  Instruments  to  which 
section  1274  applies. 

(a)  In  general. 

(b)  Exceptions. 

(1)  Debt  instnuTient  with  adequate  stated 
interest  and  no  OID . 

(2)  Exceptions  under  sections 
1274(c)(1)(B),  1274(c)(3),  1274A(c),  and 
1275(b)(1). 

(3)  Other  exceptions  to  section  1274. 

(c)  Examples. 

§1.1 274-2    Issue  price  of  debt  Instruments 
to  which  section  1274  applies. 

(a)  In  general. 

(b)  Issue  price. 

(1)  Debt  instruments  that  provide  for 
adequate  stated  interest;  stated  principal 
amount. 

(2)  Debt  instruments  that  do  not  provide 
for  adequate  stated  interest;  imputed 
principal  amount 

(3)  Debt  instruments  issued  in  a  potentially 
abusive  situation;  fair  market  value. 

(c)  Determination  of  whether  a  debt 

instrument  provides  for  adequate  stated 
interest. 

(1)  In  general. 

(2)  Determination  of  present  value. 

(d)  Treatment  of  certain  options. 

(e)  Mandatory  sinking  funds. 

(f)  Treatment  of  variable  rate  debt 

instruments. 

(1)  Stated  interest  at  a  qualiHed  floating 
rate. 

(2)  Stated  interest  at  a  single  objective  rate. 

(g)  Contingent  payments.  [Reserved] 
(h)  Examples. 


§1.1274-3 
defined. 


Potentially  abusive  situations 


(a)  In  general. 

(b)  OpNBrating  rules. 

(1)  Debt  instrument  exchanged  for 
nonrecourse  financing. 

(2)  Nonrecourse  debt  with  substantial 
down  fwyment 

(3)  Clearly  excessive  interest. 

(c)  Other  situations  to  be  specified  by 

Commissioner. 

(d)  Consistency  rule. 

§1.1274-4    Test  rata. 

(a)  Determination  of  test  rate  of  interest. 
(1)  In  general. 
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(2)  Test  rate  {or  certain  debt  instruments. 

(b)  Applicable  Federal  rate. 

(c)  Special  rules  to  determine  the  term  of  a 

debt  instrument  for  purposes  of 
determining  the  applicable  Federal  rate. 

(1)  Installment  obligations. 

(2)  Certain  variable  rate  debt  instruments. 

(3)  Counting  of  either  the  issue  date  or  the 
maturity  date. 

(41  Certain  debt  instruments  that  provide 
for  principal  payments  uncertain  as  to 
time. 

(d)  Foreign  currency  loans. 

(e)  Examples. 

§1.1274-6    Assumptions. 

(a)  In  general. 

(b)  Modifications  of  di!b(  instruments. 

(1)  In  general. 

(2)  Election  to  treat  buyer  as  modifying  the 
debt  instrument 

(c)  Wraparound  indebtedness. 

(d)  Consideration  attributable  to  as.sumed 

debt. 

S1.1274A-1    Special  rules  for  certain 
trartsactions  wt>e(«  stated  pilnclpal  amount 
does  not  exceed  $2,800,000. 

(a)  In  general. 

(b)  Rules  for  both  qualified  and  cash  method 

debt  instruments. 
(1|  Sale-leaseback  transactions. 
(2)  Debt  instruments  calling  for  contingent 

payments. 
(3|  Aggregation  of  transactions. 

(4)  Inflation  adjustment  of  dollar  amouiUs. 

(c)  Rules  for  cash  method  debt  instruments. 

(1)  Time  and  manner  of  making  cash 
method  election. 

(2)  Successors  of  electing  parties. 

(3)  ModiTied  debt  instrument. 

(4)  Debt  incurred  or  continued  to  purchase 
or  carry  a  cash  method  debt  InstrumenL 

§1.1275-1    Definitions. 

(a|  Applicability. 

(b)  Adjusted  issue  price. 

(1]  In  general. 

(2)  Adjusted  Issue  price  for  subsequent 
holders, 
(cl  OID. 

(d)  Debt  Instrument. 

(e|  Tax-exempt  obligations. 

(f)  Issue. 

(g)  Dobt  instmments  issued  by  a  natural 

person, 
(h)  Publicly  offered  debt  instrument 

§1.1275-2    Special  rules  relating  to  debt 
instrxjments. 

(a)  Payment  ordering  mle. 

(1)  In  general 

(2)  Exceptions. 

(b)  Debt  instruments  distributed  by 

corpyorations  with  respect  to  stock. 

(1)  Treatment  of  distribution. 

(2)  Issue  date. 

(c)  Aggregation  of  debt  instruments. 

(1)  General  rule. 

(2)  Exception  if  separate  Issue  price 
established. 

(3)  Special  rule  for  debt  instruments  that 
provide  for  the  issuance  of  additional 
debt  instruments. 

(4)  Examples. 

(d)  Special  rules  Cor  Treasury  securities, 


(1)  Issue  price  and  issue  date. 

(2)  Reopenings  of  Treasury  securities. 

(e)  Disclosure  of  certain  information  to 

holders. 

(f)  Treatment  of  pro  rata  prepayments. 

(1 )  Treatment  as  retirement  of  separate  debt 
instrument. 

(2)  Definition  of  pro  rata  prepayment 

(g)  Anti-abuse  rule.  (Reserved) 

§1.1 275-2T    Special  rules  relating  to  debt 
instruments  (temporary). 

(a)  through  (f).  IReserved] 
(g)  Anti-abuse  rule. 

(1)  In  general 

(2)  Effective  date. 

§1.1 275-3    OID  Information  reporting 
requirements. 

(a)  In  general. 

(b)  Information  required  to  be  set  forth  on 

face  of  debt  instruments  that  are  not 
publicly  offered.  < 

(1)  In  genf.rai. 

(2)  Time  for  Ifgending. 

(3)  Legend  must  survive  reissuance  upon 
transfer. 

(4)  Exceptions. 

(c)  Information  required  to  be  reported  to 

Secretary  upon  issuance  of  publicly 
offered  debt  instruments. 

(1)  In  general. 

(2)  Time  for  filing  information  return. 

(3)  Exceptions. 

(d)  Application  to  foreign  issuers  and  U.S. 

issuers  of  foreigntargeted  debt 
instruments. 

(e)  Penalties. 

(0  Effective  date. 

§1.1275-«    Variable  rate  debt  instruments. 

(a)  Applicability. 

(1)  In  general. 

(2)  Principal  payments. 

(3)  Stated  interest 

(4)  Current  value. 

(b)  Qualified  floating  rate. 

(1)  In  general. 

(2)  Certain  rates  based  on  a  qualified 
floating  rate. 

(3)  Restrictions  on  the  stated  rate  of 
interest 

(c)  Objective  rate. 

(1)  In  general. 

(2)  Other  objective  rates  to  be  specified  by 
Commissioner. 

(3)  Qualified  inverse  floating  rate. 

(4)  Significant  front-loading  or  back- 
loading  of  interest. 

(5)  Tax-exempt  debt 

(d)  Examples. 

(c)  Qualified  stated  interest  and  OID  with 
respect  to  a  variable  rate  debt 
instrument. 

(1)  In  general. 

(2)  Variable  rate  debt  instrument  that 
provides  for  annual  payments  of  interest 
at  a  single  variable  rate. 

(3)  All  other  variable  rate  debt  instruments 
except  for  those  that  provide  for  ■  fixed 
rate. 

(4)  Variable  rate  debt  instrument  that 
provides  for  a  single  fixed  rate. 

(0  Special  rule  for  certain  reset  bonds. 


§1.1271-1    Special  rules  applicable  to 
amounts  received  on  retirement,  sale,  or 
exchange  of  debt  instruntents. 

(a)  Intention  to  call  before  maturity — 
(1)  //I  general.  For  purposes  of  section 
1271(a)(2).  all  or  a  portion  of  gain 
realized  on  a  sale  or  exchange  of  a  debt 
instrument  to  which  section  1271 
applies  is  treated  as  interest  income  if 
there  uas  an  intention  to  call  the  debt 
instrument  before  maturity.  An 
intention  to  call  a  debt  instrument 
before  maturity  means  a  written  or  oral 
agreement  or  understanding  not 
provided  for  in  the  debt  instrument 
between  the  issuer  and  the  original 
holder  of  the  debt  instrument  that  the 
issuer  will  redeem  the  debt  instrument 
before  maturity.  In  the  case  of  debt 
instruments  that  are  pari  of  an  issue,  the 
agreement  or  understanding  must  be 
between  the  issuer  and  the  original 
holders  of  a  substantial  amount  of  the 
debt  instruments  in  the  issue.  An 
intention  to  call  before  maturity  can 
exist  even  if  the  intention  is  conditional 
(e.g.,  the  issuer's  decision  to  call 
depends  on  the  financial  condition  of 
the  issuer  on  the  potential  call  date)  or 
is  not  legally  binding.  For  purposes  of 
this  section,  original  bolder  means  the 
first  holder  (other  than  an  underwriter 
or  dealer  that  purchased  the  debt 
instrument  for  resale  in  the  ordinary 
course  of  its  trade  or  business). 

(2)  Exceptions.  In  addition  to  the 
exceptions  provided  in  sections 
1271(a)(2)(B)  and  1271(b).  section 
1271(a)(2)  does  not  apply  to— 

(i)  A  debt  instrument  that  is  publicly 
offered  (as  defined  in  §  1.1275-l(h)); 

(ii)  A  debt  instrument  to  which 
section  1272(a)(6)  applies  (relating  to 
certain  interests  in  or  mortgages  held  by 
a  REMIC,  and  certain  other  debt 
instruments  with  payments  subject  to 
acceleration):  or 

(iii)  A  debt  instrument  sold  pursuant 
to  a  private  placement  memorandum 
that  is  distributed  to  more  than  ten 
offerees  and  that  is  subject  to  the 
sanctions  of  section  12(2)  of  the 
Securities  Act  of  19.33  (15  U.S.C  771)  or 
the  prohibitions  of  section  10(b)  of  the 
Securities  Exchanfre  Act  of  1934  (15 
U.S.C  78j). 

(b)  Short-term  obligations — (1)  In 
general.  Under  sect ion.s  1271(a)(3)  and 
(a)(4),  all  or  a  portion  of  the  gain 
realized  on  the  sale  or  exchange  of  a 
short-term  government  or 
nongovernment  obligation  is  treated  as 
interest  income.  Sections  1271(a)(3)  and 
(a)(4).  however,  do  not  apply  to  any 
short-term  obligation  subject  to  section 
1281.  See  §  1.1272-1(0  for  rules  to 
determine  if  an  obligation  is  a  short- 
term  obligation. 


J 
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(2)  Method  of  making  elections. 
Elections  to  accrue  on  a  constant  yield 
basis  under  sections  1271(a)(3)(E]  and 
(aj(4)(D)  are  made  on  an  obligation-by- 
obligation  basis  by  reporting  tbe 
transaction  on  the  basis  of  daily 
compounding  on  the  taxpayer's  timely 
filed  Federal  income  tax  return  for  the 
year  of  the  sale  or  exchange.  These 
elections  are  irrevocable. 

(3)  Counting  conventions.  In 
computing  the  ratable  share  of 
acquisition  discount  under  section 
1271(a)(3)  or  OID  under  section 
1271(a)(4),  any  reasonable  counting 
convention  may  be  used  (e.g.,  30  days 
per  month/360  days  per  year). 

§  1.1272-1    Current  Inclusion  of  010  In 
Income. 

(a)  Overview — (1)  In  general.  Under 
section  1272(a)(1),  a  holder  of  a  debt 
instrument  includes  accrued  OID  in 
gross  income  (as  interest),  regardless  of 
the  holder's  regular  method  of 
accounting.  A  holder  includes  qualified 
stated  interest  (as  defined  in  §  1.1273- 
1(c))  in  income  under  the  holder's 
regular  method  of  accounting.  See 
§§1.446-2  and  1.451-1. 

(2)  Debt  instruments  not  subject  to 
OID  inclusion  rules.  Sections  1272(a)(2) 
and  1272(c)  list  exceptions  to  tha 
general  inclusion  rule  of  section 
1272(a)(1).  For  purposes  of  section 
1272(a)(2)(E)  (relating  to  certain  loans 
between  natural  persons),  a  loan  does 
not  include  a  stripped  bond  or  stripped 
coupon  within  the  meaning  of  section 
1286(e),  and  the  rule  in  section 
1272(a)(2)(E)(iii),  which  treats  a 
husband  and  wife  as  1  person,  does  not 
apply  to  loans  made  between  a  husband 
and  wife. 

(b)  Accrual  of  OID— {1]  Constant  yield 
method.  Except  as  provided  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  the  amount  of  OID  includible  in 
the  income  of  a  holder  of  a  debt 
instrument  for  any  taxable  year  is 
determined  using  the  constant  yield 
method  as  described  under  this 
paragraph  (b)(1). 

(i)  Step  one:  Determine  the  debt 
instrument's  yield  to  maturity.  The  yield 
to  maturity  or  yield  of  a  debt  instnmient 
is  the  discount  rate  that,  when  used  in 
computing  the  present  value  of  all 
principal  and  interest  payments  to  be 
made  under  the  debt  instrument, 
produces  an  amount  equal  to  the  issue 
price  of  the  debt  instrument.  The  yield 
must  be  constant  over  the  term  of  the 
debt  instrument  and,  when  expressed  as 
a  percentage,  must  be  calculated  to  at 
least  two  decimal  places.  See  paragraph 
(c)  of  this  section  for  rules  relating  to  the 
yield  of  certain  debt  instruments  subject 
to  contingencies. 


(ii)  Step  two:  Determine  the  accrual 
periods.  An  accrual  period  is  an  interval 
of  time  over  which  the  accrual  of  OID 
is  measured.  Accrual  periods  may  be  of 
any  length  and  may  vary  in  length  over 
the  term  of  the  debt  instrument, 
provided  that  each  accrual  period  is  no 
longer  than  1  year  and  each  scheduled 
payment  of  principal  or  interest  occurs 
either  on  the  final  day  of  an  accrual 
period  or  on  the  first  day  of  an  accrual 
period.  In  general,  the  computation  of 
OID  is  simplest  if  accrual  periods 
correspond  to  the  intervals  between 
payment  dates  provided  by  the  terms  of 
the  debt  instrument.  In  computing  the 
length  of  accrual  periods,  any 
reasonable  counting  convention  may  be 
used  (e.g.,  30  days  per  month/360  days 
per  year). 

(iii)  Step  three:  Determine  the  OID 
allocable  to  each  accrual  period.  Except 
as  provided  in  paragraph  (b)(4)  of  this 
section,  the  OID  allocable  to  an  accrual 
period  equals  the  product  of  the 
adjusted  issue  price  of  the  debt 
instrument  (as  defined  in  §  1.1 275-1  (b)) 
at  the  beginning  of  the  accrual  period 
and  the  yield  of  the  debt  instrument, 
less  the  amount  of  any  qualified  stated 
interest  allocable  to  the  accrual  period. 
In  performing  this  calculation,  the  yield 
must  be  stated  appropriately  taking  into 
account  the  length  of  the  particular 
accrual  period.  Example  1  in  paragraph 
(j)  of  this  section  provides  a  formula  for 
converting  a  yield  based  upon  an 
accrual  period  of  one  length  to  an 
equivalent  yield  based  upon  an  accrual 
period  of  a  different  length. 

(iv)  Step  four:  Determme  the  daily 
portions  of  OID.  The  daily  portions  of 
OID  are  determined  by  allocating  to 
each  day  in  an  accrual  period  the  ratable 
portion  of  the  OID  allocable  to  the 
accrual  period.  The  holder  of  the  debt 
instrument  includes  in  income  the  daily 
portions  of  OID  for  each  day  during  the 
taxable  year  on  which  the  holder  held 
the  debt  instrument. 

(2)  Exceptions.  Paragraph  (b)(1)  of  this 
section  does  not  apply  to— 

(i)  A  debt  instrument  to  which  section 
1272(a)(6)  applies  (certain  interests  in  or 
mortgages  held  by  a  REMIC,  and  certain 
other  debt  instruments  with  pajTnents 
subject  to  acceleration); 

(ii)  A  debt  instrument  that  provides 
for  contingent  payments,  except  as 
provided  in  paragraph  (c)  of  this  section 
or  in  regulations  under  section  1275(d); 
or 

(iii)  A  variable  rate  debt  instrument  to 
which  §  1.1275-5  applies,  except  as 
provided  in  §  1.1275-5. 

(3)  Modifications.  The  amount  of  OID 
includible  in  income  by  a  holder  under 
paragraph  (b)(1)  of  this  section  is 
adjusted  if — 


(i)  The  holder  purchased  the  debt 
instrument  at  a  premium  or  an 
acquisition  premium  (within  the 
meaning  of  §  1.1272-2);  or 

(ii)  The  bolder  made  an  election  for 
the  debt  instrvunent  under  §  1.1272-3  to 
treat  all  interest  as  OID. 

(4)  Special  rules  for  determining  the 
OID  allocable  to  an  accrual  period.  The 
following  rules  apply  to  determine  the 
OID  allocable  to  an  accrual  period  under 
paragraph  (b)(l)(iii)  of  this  section. 

(i)  Unpaid  qualified  stated  interest 
allocable  to  an  accrual  period.  In 
determining  the  OID  allocable  to  an 
accrual  f)eriod,  if  an  interval  between 
payments  of  qualified  stated  interest 
contains  more  than  1  accrual  period — 

(A)  The  amount  of  qualifiea  stated 
interest  payable  at  the  end  of  the 
interval  (including  any  qualified  stated 
interest  that  is  payable  on  the  first  day 
of  the  accrual  period  immediately 
following  the  interval)  is  allocated  on  a 
pro  rata  basis  to  each  accrual  period  in 
the  interval;  and 

(B)  The  adjusted  issue  price  at  the 
begirming  of  each  accrual  period  in  the 
interval  must  be  increased  by  the 
amount  of  any  qualified  stated  interest 
that  has  accrued  prior  to  the  first  day  of 
the  accrual  period  but  that  is  not 
payable  until  the  end  of  the  interval.  See 
Example  2  of  paragraph  (j)  of  this 
section  for  an  example  illustrating  the 
rules  in  this  paragraph  (b)(4)(i). 

(ii)  Final  accrual  period.  The  OID 
allocable  to  the  final  accrual  period  is    . 
the  difference  between  the  amount 
payable  at  maturity  (other  than  a 
payment  of  qualified  stated  interest)  and 
the  adjusted  issue  price  at  the  beginning 
of  the  final  accrual  period. 

(iii)  Initial  short  accrual  period.  If  all 
accrual  periods  are  of  equal  length, 
except  for  either  an  initial  shorter 
accrual  period  or  an  initial  and  a  final 
shorter  accrual  period,  the  amount  of 
OID  allocable  to  the  initial  accrual 
period  may  be  computed  using  any 
reasonable  method.  See  Example  3  in 
paragraph  (j)  of  this  section. 

(iv)  Payment  on  first  day  of  an  accrual 
period.  The  adjusted  issue  price  at  the 
beginning  of  an  accrual  period  is 
reduced  by  the  amount  of  any  payment 
(other  than  a  payment  of  qualified  stated 
interest)  that  is  inade  on  the  first  day  of 
the  accrual  period. 

(c)  Yield  and  maturity  of  certain  debt 
instruments  subject  to  contingencies — 
(1)  Applicability.  This  paragraph  (c) 
provides  rules  to  determine  the  yield 
and  maturity  of  a  debt  instrument  that 
provides  for  an  alternative  payment 
schedule  (or  schedules)  applicable  upon 
the  occurrence  of  a  contingency  (or 
contingencies).  This  paragraph  (c) 
applies,  however,  only  if  the  timing  and 
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amounts  of  the  payments  that  comprise 
each  payment  schedule  are  known  as  of 
the  issue  date.  A  debt  instrument  does 
not  provide  for  an  alternative  payment 
schedule  merely  because  there  is  a 
possibility  of  impairment  of  a  payment 
(or  payments)  by  insolvency,  default,  or 
similar  circumstances.  See  regulations 
under  section  1275(d)  for  the  treatment 
of  debt  instruments  with  payments  that 
are  otherwise  contingent  as  to  timing  or 
amount.  See  §  1.1273-l(c)  to  determine 
whether  stated  interest  on  a  debt 
instrument  subject  to  this  paragraph  (c) 
is  qualified  stated  interest. 

(2)  General  rule.  In  general,  the  yield 
and  maturity  of  a  debt  instrument 
subject  to  this  paragraph  (c)  are 
determined  by  assuming  that  the 
payments  will  be  made  according  to  the 
instrument's  stated  payment  schedule. 

(3)  Contingencies  that  are  likely  to 
occur — (i)  Contingency  taken  into 
account.  Notwithstanding  the  rule  in 
paragraph  (c)(2)  of  this  section,  if,  based 
on  all  the  facts  and  circumstances  as  of 
the  issue  date,  it  is  more  likely  than  not 
that  the  debt  instrument's  stated 
payment  schedule  will  not  occur,  then 
the  yield  and  maturity  of  the  debt 
instrument  are  computed  based  on  the 
payment  schedule  most  likely  to  occur. 

(ii)  Mandatory  sinking  fund  provision. 
Paragraph  (c)(3)(i)  of  this  section  does 
not  apply  to  a  mandatory  sinking  fund 
provision  if  the  use  and  terms  of  the 
provision  meet  reasonable  commercial 
standards.  For  purposes  of  the 
preceding  sentence,  a  mandatory 
sinking  fund  provision  is  a  provision 
that  requires  the  issuer  to  redeem  a 
certain  amount  of  debt  instruments  in 
an  issue  prior  to  maturity,  provided  that 
the  debt  instruments  actually  redeemed 
are  chosen  by  lot  or  purchased  by  the 
issuer  either  in  the  open  market  or 
pursuant  to  an  offer  made  to  all  holders 
(with  any  proration  determined  by  lot), 
and  provided  that  on  the  issue  date  the 
specific  debt  instruments  that  will  be 
redeemed  on  any  date  prior  to  maturity 
cannot  be  identified. 

(4)  Consistency  rule.  The  payment 
schedule  determined  by  the  issuer 
under  paragraphs  (c)(2)  and  (c)(3)  of  this 
section  is  binding  on  all  holders  of  the 
debt  instrument.  However,  the  issuer's 
determination  is  not  binding  on  a  holder 
that  explicitly  discloses  that  its 
determination  of  the  yield  and  maturity 
of  the  debt  instrument  is  different  from 
the  issuer's  determination.  Unless 
otherwise  prescribed  by  the 
Commissioner,  the  disclosure  must  be 
made  on  a  statement  attached  to  the 
holder's  timely  filed  Federal  income  tax 
return  for  the  taxable  year  that  includes 
the  acquisition  date  of  the  debt 
instrument.  See  §  1.1275-2(e)  for  rules 


relating  to  the  issuer's  obligation  to 
disclose  certain  information  to  holders. 

(5)  Treatment  of  certain  options. 
Notwithstanding  paragraphs  (c)(2)  and 
(e)(3)  of  this  section,  the  rules  of  this 
paragraph  (c)(5)  determine  the  yield  and 
maturity  of  a  debt  instrument  that 
provides  the  holder  or  issuer  with  an 
unconditional  option  or  options, 
exercisable  on  one  or  more  dates  during 
the  term  of  the  debt  instrument,  that,  if 
exercised,  require  payments  to  be  made 
on  the  debt  instrument  under  an 
alternative  payment  schedule  or 
schedules  (e.g..  an  option  to  extend  or 
an  option  to  call  a  debt  instrument  at  a 
fixed  premium).  Under  this  paragraph 
(c)(5).  an  issuer  will  be  deemed  to 
exercise  or  not  exercise  an  option  or 
combination  of  options  in  a  manner  that 
minimizes  the  yield  on  the  debt 
instrument,  and  a  holder  will  be 
deemed  to  exercise  or  not  exercise  an 
option  or  combination  of  options  in  a 
manner  that  maximizes  the  yield  on  the 
debt  instrument.  If  both  the  issuer  and 
the  holder  have  options,  the  rules  of  this 
paragraph  (c)(5)  are  applied  to  the 
options  in  the  order  that  they  may  be 
exercised.  Thus,  the  deemed  exercise  of 
one  option  may  eliminate  other  options 
that  are  later  in  time.  See  Example  5 
through  Example  8  in  paragraph  (j)  of 
this  section. 

(6)  Subsequent  adjustments.  If  a 
contingency  described  in  this  paragraph 
(c)  (including  the  exercise  of  an  option 
described  in  paragraph  (c)(5)  of  this 
section)  actually  occurs  or  does  not 
occur,  contrary  to  the  assumption  made 
pursuant  to  this  paragraph  (c)  (a  change 
in  circumstances),  then,  solely  for 
purposes  of  the  accrual  of  OID,  the  yield 
and  maturity  of  the  debt  instrument  are 
redetermined  by  treating  the  debt 
instrument  as  reissued  on  the  date  of  the 
change  in  circumstances  for  an  amount 
equal  to  its  adjusted  issue  price  on  that 
date.  See  Example  5  and  Example  7  in 
paragraph  (j)  of  this  section.  If,  however, 
the  change  in  circumstances  results  in  a 
substantially  contemporaneous  pro  rata 
prepayment  as  defined  in  §  1.1275- 
2(0(2)  (e.g.,  because  a  partial  put  or  call 
option  treated  under  paragraph  (c)(5)  of 
this  section  as  not  exercised  is,  in  fact, 
exercised),  the  pro  rata  prepayment  is 
treated  as  a  payment  in  retirement  of  a 
portion  of  the  debt  instrument,  which 
may  result  in  gain  or  loss  to  the  holder. 
See  Example  6  and  Example  8  in 
paragraph  (j)  of  this  section. 

(d)  Certain  debt  instruments  that 
provide  for  principal  payments 
uncertain  as  to  time.  The  yield  of  a  debt 
instrument  with  principal  payments 
that  are  fixed  in  total  amount  but  that 
are  uncertain  as  to  time  (such  as  a 
demand  loan)  is  the  stated  interest  rate 


if  the  issue  price  of  the  instrument  is 
equal  to  the  stated  principal  amount  and 
interest  is  paid  or  compounded  ata 
fixed  rate  over  the  entire  term  of  the 
debt  instrument  at  intervals  of  1  year  or 
less. 

(e)  Convertible  debt  instruments.  For 
purposes  of  section  1272,  an  option  is 
ignored  if  it  is  an  option  to  convert  a 
debt  instrument  into  the  stock  of  the 
issuer,  into  the  stock  or  debt  of  a  related 
party  (within  the  meaning  of  section 
267(b)  or  707(b)(1)),  or  into  cash  or  other 
property  in  an  amount  equal  to  the 
apnroximate  value  of  such  stock  or  debt. 

(0  Special  rules  to  determine  whether 
a  debt  instrument  is  a  short-term 
obligation — (1)  Counting  of  either  the 
issue  date  or  maturity  date.  For 
purposes  of  determining  whether  a  debt 
instrument  is  a  short-term  obligation 
(i.e.,  a  debt  instrument  with  a  fixed 
maturity  date  that  is  not  more  than  1 
year  from  the  date  of  issue),  the  term  of 
the  debt  instrument  includes  either  the 
issue  date  or  the  maturity  date,  but  not 
both  dates. 

(2)  Coordination  with  paragraph  (c)  of 
this  section  for  certain  sections  of  the 
Internal  Revenue  Code. 
Notwithstanding  paragraph  (c)  of  this 
section,  solely  for  purposes  of 
determining  whether  a  debt  instrument 
is  a  short-term  obligation  under  sections 
871(g)(l)(B)(i).  881, 1271(a)(3), 
1271(a)(4).  1272(a)(2)(C).  and  1283(a)(1), 
the  maturity  date  of  a  debt  instrument 
is  the  last  possible  date  that  the 
instrument  could  be  outstanding  under 
the  terms  of  the  instrument. 

(g)  Basis  adjustment.  The  basis  of  a 
debt  instrument  in  the  hands  of  the 
holder  is  increased  by  the  amount  of 
OID  included  in  the  holder's  gross 
income  and  decreased  by  the  amount  of 
any  payment  from  the  issuer  to  the 
holder  under  the  debt  instrument  other 
than  a  payment  of  qualified  stated 
interest.  See.  however,  §  1.1275-2(0  for 
rules  regarding  basis  adjustments  on  a 
pro  rata  prepayment. 

(h)  Debt  instruments  denominated  in 
a  currency  other  than  the  U.S.  dollar. 
Section  1272  and  this  section  apply  to 
a  debt  instrument  that  provides  for  all 
payments  denominated  in,  or 
determined  by  reference  to,  the 
functional  currency  of  the  taxpayer  or 
qualified  business  unit  of  the  taxpayer 
(even  if  that  currency  is  other  than  the 
U.S.  dollar).  See  §  1.988-2(b)  to 
determine  interest  income  or  expense 
for  debt  instruments  that  provide  for 
payments  denominated  in.  or 
determined  by  reference  to,  a 
nonfunctional  currency, 
(i)  (Reserved) 

(j)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section.  Each 
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example  assumes  that  all  taxpayers  use 
the  calendar  year  as  the  taxable  year.  In 
addition,  each  example  assumes  a  30- 
day  month,  360-day  year,  and  that  the 
initial  accrual  period  begins  on  the  issue 
date  and  the  final  accrual  period  ends 
on  the  day  before  the  stated  maturity 
date.  Although,  for  purposes  of 
simplicity,  the  yield  as  stated  is 
rounded  to  two  decimal  places,  the 
computations  do  not  reflect  any  such 
rounding  convention. 

Example  1.  Accrual  ofOlD  on  zero  coupon 
debt  instrument:  choice  of  accrual  periods — 
(i)  Forts.  On  July  1. 1994,  A  purchases  at 
original  issue,  for  $675,564.17,  a  debt 
instrument  that  matures  on  July  1, 1999.  and 
provides  for  a  single  pa>inent  of  Si  ,000,000 
at  maturity. 

(ii)  Determination  of  yield.  Under 
paragraph  (bKl)(i)  of  this  section,  the  yield  of 
the  debt  instrument  is  8  percent, 
compounded  semiannually. 

(iii)  Determination  of  accnial  period. 
Under  paragraph  (bMl)(ii)  of  this  section, 
accrual  periods  may  be  of  any  length, 
provided  that  each  accrual  period  is  no 
longer  than  1  year  and  each  scheduled 
payment  of  principal  or  interest  occurs  either 
on  the  first  or  final  day  of  an  accrual  period. 
The  yield  to  maturity  to  be  used  in 
computing  010  accruals  in  any  accrual 
period,  however,  must  reflect  the  length  of 
the  accrual  period  chosen.  A  yield  based  on 
compounding  b  times  per  year  is  equivalent 
to  a  yield  based  on  compounding  c  times  per 
year  as  indicated  by  the  following  formula: 
^=c<(l♦i^)<»«-l> 
In  which: 
i=The  yield  based  on  compounding  b  times 

per  year  expressed  as  a  decimal 
r=The  equivalent  yield  based  on 

compounding  c  times  per  year  expressed 

as  a  decimal 
b=The  number  of  compounding  periods  in  a 

year  on  which  i  is  based  (for  example, 

12,  if  i  is  based  on  monthly 

compounding) 
c=The  number  of  compounding  periods  in  a 

year  on  which  r  is  based 
(iv)  Determination  ofOlD  allocable  to  each 
accrual  period.  Assume  that  A  decides  to 
compute  OID  on  the  debt  instrument  using 
semiannual  accrual  periods.  Under  paragraph 
(b)(l)(iii}  of  this  section,  the  OID  allocable  to 
the  First  semiannual  accrual  period  is 
$27,022.56:  the  product  of  the  issue  price 
(5675.564.17)  and  the  yield  properly  adjusted 
for  the  length  of  the  accrual  period  (8 
percent/2),  less  qualified  stated  interest 
allocable  to  the  accrual  period  ($0).  The  daily 
portion  of  OID  for  the  first  semiannual 
accrual  period  is  $150.13  (527,022.56/180). 

(v)  Determination  of  OID  if  monthly 
accrual  periods  are  used.  Alternatively, 
assume  that  A  decides  to  compute  OID  on  the 
debt  instrument  using  monthly  accrual 
periods.  Using  the  atmve  formula,  the  yield 
on  the  debt  instniment  reflecting  monthly 
compounding  is  7.87  percent,  compounded 
monthly  (12{(l-f .08/2)^-1}).  Under 
paragraph  (bi(1)(iii)  of  this  section,  the  OID 
allocable  to  the  first  monthly  accrual  period 
is  $4,430.48:  the  product  of  the  issue  price 


($675,564.17)  and  the  yield  properly  adjusted 
for  the  length  of  the  accrual  period  (7.87 
percent/12),  less  qualified  stated  interest 
allocable  to  the  accrual  period  ($0).  The  daily 
portion  of  OID  for  the  first  monthly  accrual 
period  is  $147.68  ($4,430.48/30). 

Example  2.  Accrual  of  OID  on  debt 
instrument  with  qualified  stated  interest — (i) 
farts.  On  Septeniber  1, 1994,  A  purchases  at 
original  issue,  for  $90,000,  B  corporation's 
debt  instrument  that  matures  on  September 
1,  2004,  and  has  a  stated  principal  amount 
of  $100,000,  payable  on  that  date.  The  debt 
instrument  provides  for  semiannual 
payments  of  interest  of  $3,000,  payable  on 
September  1  and  March  1  of  each  year, 
beginning  on  March  1, 1995. 

(ii)  Determination  of  yield.  The  debt 
instrument  is  a  10-year  debt  instrument  with 
an  issue  price  of  $90,000  and  a  stated 
redemption  price  at  maturity  of  $100,000. 
The  semiannual  payments  of  $3,000  ar« 
qualified  stated  interest  payments.  Under 
paragraph  (h)(l)(i)  of  this  section,  the  yield  is 
7.44  percent,  compounded  semiannually. 

(iii)  Accrual  of  OID  if  semiannual  accrual 
periods  are  used.  Assume  that  A  decides  to 
compute  OID  on  the  debt  instrument  using 
semiannual  accrual  periods.  Under  paragraph 
(b)(l  )(iii)  of  this  section,  the  OID  allocable  to 
the  first  semiannual  accrual  period  equals  the 
product  of  the  issue  price  (S90,000)  and  the 
yield  properly^djusted  for  the  length  of  the 
accrual  period  (7.44  percent/2],  less  qualified 
stated  interest  allocable  to  the  accrual  period 
($3,000).  Therefore,  the  amount  of  OID  for 
the  first  semiannual  accrual  period  is  $345.78 
($3,345.7&-$3,0OO). 

{ivS  Adjustment  for  accrued  but  unpaid 
qualified  stated  interest  if  monthly  accrual 
periods  are  used.  Assume,  alternatively,  that 
A  decides  to  compute  OID  on  the  debt 
instrument  using  monthly  accrual  periods. 
The  yield,  compounded  monthly,  is  7.32 
percent  Under  paragraph  (b)(l)(iii)  of  this 
section,  the  OID  allocable  to  the  first  monthly 
accrual  period  is  the  product  of  the  issue 
price  ($90,000)  and  the  yield  properly 
adjusted  for  the  length  of  the  accrual  period 
(7.32  percent/12),  less  qualified  stated 
interest  allocable  to  the  accrual  period. 
Under  paragraph  (b)(4)(i)(A)  of  this  section, 
the  qualified  stated  interest  allocable  to  the 
first  monthly  accrual  period  is  the  pro  rata 
amount  of  qualified  stated  interest  allocable 
to  the  interval  between  pajTnent  dates 
($3.000xV6,  or  $500).  Therefore,  the  amount 
of  OID  for  the  first  monthly  accrual  period  is 
$49.18  ($549.18-$500).  Under  paragraph 
(b)(4)(i)(B)  of  this  section,  the  adjusted  issue 
price  of  the  debt  instrument  for  purposes  of 
determining  the  amount  of  OID  for  the 
second  monthly  accrual  period  is  $90,549.18 
(590,000  ♦  $49.18  ■•■  $500).  Although  the 
adjusted  issue  price  of  the  debt  instrument 
for  this  purpose  includes  the  amount  of 
qualified  stated  interest  allocable  to  the  first 
monthly  accrual  period.  A  includes  the 
qualified  stated  interest  in  income  based  on 
A's  regular  method  of  accounting  (e.g.,  an 
accrual  method  or  the  cash  receipts  and 
disbursements  method). 

Example  3.  Accrual  of  OID  for  debt 
instrument  with  initial  short  accrual  period — 
(i)  Facts.  On  May  1 ,  1994.  G  piu-chases  at 
original  issue,  for  $80,000,  H  corporation's 


debt  instrument  maturing  on  July  1,  2004. 
The  debt  instrument  provides  for  a  single 
payment  at  maturity  of  $250,000.  G  computes 
its  OID  using  6-month  accrual  periods  ending 
on  January  1  and  July  1  of  each  year  and  an 
initial  short  2-month  accrual  period  from 
May  1. 1994,  through  June  30. 1994. 

(ii)  Determination  of  yield.  The  yield  on 
the  debt  instrument  is  11.53  percent, 
compounded  semiannually. 

(iii)  Determination  of  OID  allocable  to 
initial  short  accrual  period.  Under  paragraph 
(b)(4Hiii)  of  this  section.  G  may  use  any 
reasonable  method  to  cc»npute  OID  for  the 
initial  short  accrual  period.  One  reasonable 
method  is  to  calculate  the  amount  of  OID 
pursuant  to  the  following  formula: 
OID,ho„=IPx(i/k)xf 
In  which: 
OIDo»n=The  amount  of  OID  allocable  to  the 

initial  short  accrual  period 
IP=The  issue  price  of  the  debt  instrument 
i=Tbe  yield  to  maturity  expressed  as  a 

decimal 
k=The  number  of  accrual  periods  in  a  year 
f=A  fraction  whose  numerator  is  the  number 
of  days  in  the  initial  short  accrual 
period,  and  whose  denominator  is  the 
number  of  days  in  a  full  accrual  period 

(iv)  Amount  of  OID  for  the  initial  short 
accrual  period.  Under  this  method,  the 
amount  of  OID  for  the  initial  short  accrual 
period  is  $1,537  ($80,000x(ll.53  percent/2)  x 
(60/180)). 

(v)  Alternative  method.  Another  reasonable 
method  is  to  calculate  the  amount  of  OID  for 
the  initial  short  accrual  period  using  the 
yield  based  on  bi-monthly  compounding, 
computed  pursuant  to  the  formula  set  forth 
in  Example  1  of  paragraph  (j)  of  this  section. 
Under  this  method,  the  amount  of  OID  for  the 
initial  short  accrual  period  is  $1,508.38 
($80,000x(11.31  percent/6)). 

Example  4.  Impermissible  accrual  of  OID 
using  a  method  other  than  constant  yield 
method— {i]  Facts.  On  July  1, 1994,  B 
purchases  at  original  issue,  for  $100,000,  C 
corporation's  debt  instrument  that  matures 
on  July  1, 1999,  and  has  a  stated  principal 
amount  of  $100,000.  The  debt  instrument 
provides  for  a  single  pa>Tnent  at  maturity  of 
$148,024.43.  The  yield  of  the  debt  instrument 
is  8  percent,  compounded  semiannually. 

(ii)  Determination  of  yield.  Assume  that  C 
uses  6  monthly  accrual  periods  to  compute 
its  OID  for  1994.  The  yield  must  reflect 
monthly  compounding  (as  determined  using 
the  formula  described  in  Example  1  of 
paragraph  (j)  of  this  section).  As  a  result,  the 
mondily  yield  of  the  debt  instrument  is  7.87 
percent,  divided  by  12.  C  may  not  compute 
its  monthly  yield  for  the  last  6  months  in 
1994  by  dividing  8  percent  by  12.  j 

Example  5.  Debt  instrument  subject  to  put 
option— {i]  Facts.  On  January  1, 1995,  G 
purchases  at  original  issue,  for  $70,000.  H 
corporation's  debt  instraraent  maturing  on 
January  1,  2010,  with  a  stated  principal 
amount  of  $100,000.  payable  at  maturity.  The 
debt  instrument  provides  for  semiannual 
paj-ments  of  interest  of  $4,000,  payable  on 
January  1  and  July  1  of  each  year,  beginning 
on  July  1, 1995.  "The  debt  instrument  gives  G 
an  unconditional  right  to  put  the  bond  back 
to  H,  exercisable  on  January  1 .  2005,  in 
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return  for  SSS.OOO  (exclusive  of  the  S4.000  of 
stated  interest  payable  on  that  date). 

(ii)  Determination  of  yield  and  maturity. 
Yield  determined  without  regard  to  the  put 
option  is  12.47  percent,  compounded 
semiannually.  Yield  determined  by  assuming 
that  the  put  option  is  exercised  (i.e..  by  using 
lanuary  1.  2005,  as  the  maturity  date  and 
S85,000  as  the  stated  principal  amount 
payable  on  that  date)  is  12.36  percent, 
compounded  semiannually.  Thus,  under 
paragraph  (c)(5)  of  this  section,  it  is  assumed 
that  G  will  exercise  the  put  option,  because 
exercise  of  the  option  would  increase  the 
yield  of  the  debt  instrument.  Thus,  for 
purposes  of  calculating  OlD,  the  debt 
instrument  is  assumed  to  be  a  10-year  debt 
instrument  with  an  issue  price  of  $70,000.  a 
stated  redemption  price  at  maturity  of 
$85,000,  and  a  yield  of  12.56  percent, 
compounded  semiannually. 

(iii)  Consequences  if  put  option  is,  in  fact, 
not  exercised.  If  the  put  option  is.  in  fact,  not 
exercised,  then,  under  paragraph  (C)(6)  of  this 
section,  the  debt  instrument  is  treated,  solely 
for  purposes  of  determining  yield  and 
maturity,  as  if  it  were  reissued  on  lanuary  1, 
2005,  for  an  amount  equal  to  its  adjusted 
issue  price  on  that  date,  $85,000.  Tne  new 
debt  instrument  matures  on  January  1,  2010, 
with  a  stated  principal  amount  of  SIOO.OOO 
payable  on  that  date  and  provides  for 
semiannual  payments  of  interest  of  S4.000. 
The  yield  of  the  new  debt  instrument  is  12.08 
percent,  compounded  semiannually. 

Example  6.  Debt  in<;tniment  suhfect  to 
partial  call  option — (i)  Facts.  On  January  1. 
1995.  H  purchases  a!  original  issue,  for 
$95,000.  J  corporation's  debt  instrument  that 
matures  on  January  1 .  2000.  and  has  a  stated 
principal  amount  of  $100,000,  payable  on 
that  date.  The  debt  instrument  provides  for 
semiannual  payments  of  interest  of  $4,000, 
payable  on  January  1  and  July  1  of  each  year, 
beginning  on  July  1, 1995.  On  January  1, 
1998, )  has  an  unconditional  right  to  call  50 
percent  of  the  principal  amount  of  the  debt 
instnmient  for  $55,000  (exclusive  of  the 
$4,000  of  stated  interest  payable  on  that 
date).  If  the  call  is  exercised,  the  semiannual 
pa>Tnents  of  interest  made  after  tJie  call  date 
will  be  reduced  to  $2,000. 

(ii)  Determination  of  yield  and  maturity. 
Yield  determined  without  regard  to  the  call 
option  is  9.27  percent,  compounded 
semiannually.  Yield  determined  by  assuming 
I  exercises  its  call  option  is  10.75  percent, 
comp>ounded  semiannually.  Thus,  under 
paragraph  (c)(5)  of  this  section,  it  is  assumed 
that  J  will  not  exercise  the  call  option 
because  exercise  of  the  option  would 
increase  the  yield  of  the  debt  instrument. 
Thus,  for  purposes  of  calculating  OID.  the 
debt  instrument  is  assumed  to  be  e  S-year 
debt  instrument  with  •  tingle  principal 
payment  at  maturity  of  SIOO.OOO.  and  ■  yield 
of  9.27  percent,  compounded  semiaimually. 

(iii)  Consequences  if  the  call  option  is,  in 
fact  exercised.  If  the  call  option  is.  in  tad. 
exercised,  then  under  paragraph  (c)t&)  of  this 
section,  the  debt  instrument  is  treated  as  if 
the  issuer  made  a  pro  rata  prepayment  of 
$55,000  that  is  subject  to  $  1.1275-2(1). 
Consequently,  under  $  1.127S-2(f)(l).  the 
instrument  is  treated  as  consisting  of  twfo 
debt  instruments,  one  that  is  retired  on  the 


call  date  and  one  that  remains  outstanding 
after  the  call  date.  The  adjusted  issue  price, 
adjusted  basis  in  the  hands  of  the  holder,  and 
accrued  010  of  the  original  debt  Instrument 
is  allocated  between  the  two  instruments 
based  on  the  portion  of  the  original 
instrument  treated  as  retired.  Since  each 
payment  remaining  to  be  made  after  the  call 
date  is  reduced  by  one-half,  one-half  of  the 
adjusted  issue  price,  adjusted  basis,  and 
accrued  OID  is  allocated  to  the  debt 
instrument  that  is  treated  as  retired.  The 
adjusted  issue  price  of  the  original  debt 
instrument  immediately  prior  to  the  call  date 
is  $97,725.12.  which  equals  the  issue  price  of 
the  original  debt  instrument  ($95,000) 
increased  by  the  OID  previously  includible  in 
gross  income  ($2,725.12).  One-half  of  this 
adjusted  issue  price  is  allocated  to  the  debt 
instrument  treated  as  retired,  and  the  other 
half  is  allocate<t  to  the  debt  instrument  that 
is  treated  as  remaining  outstanding.  Thus,  the 
debt  instrument  treated  as  remaining 
outstanding  has  an  adjusted  issue  price 
immediately  after  the  call  date  of  $97,725.12/ 
2.  or  $48,862.56.  The  yield  of  this  debt 
instrument  continues  to  be  9  27  percent, 
compounded  semiannually.  In  addition,  the 
portion  of  H's  adjusted  basis  allocated  to  the 
debt  Instrument  treated  as  retired  is 
$97,725.12/2  or  $48,862.56.  Accordingly, 
under  section  1271,  H  realizes  a  gain  on  the 
deemed  retirement  equal  to  $6,137.44 
(S55.000  -  $48,862.56). 

Example  7.  Debt  instrument  issued  at  par 
that  provides  for  payment  of  interest  in 
kind—{i)  Facts.  On  January  1, 1995,  A 
purchases  at  original  issue,  for  $100,000.  X 
corporation's  debt  instrument  maturing  on 
January  1,  2000,  at  a  stated  principal  amount 
of  $100,000,  payable  on  that  date.  The  debt 
instrument  provides  for  annual  payments  of 
interest  of  $6,000  on  January  1  of  each  year, 
beginning  on  January  1, 1996.  The  debt 
instrument  gives  X  the  unconditional  right  to 
issue,  in  lieu  of  the  first  interest  payment,  a 
second  debt  instrument  (PIK  instrument) 
maturing  on  January  1,  2000,  with  a  stated 
principal  amount  of  $6,000.  The  PIK 
instrument,  if  issued,  would  provide  for 
annual  payments  of  interest  of  $360  on 
lanuary  1  of  each  year,  beginning  on  January 
1.1997. 

(ii)  Aggregation  of  PIK  instrument  mfh 
original  debt  instrument.  Under  §  1.1275- 
2(c)(3).  the  issuance  of  the  PIK  instrument  is 
not  considered  a  payment  made  on  the 
original  debt  instrument,  and  the  PIK 
instrument  is  aggregated  with  the  original 
debt  instrument.  The  issue  date  of  the  PIK 
instrument  is  the  same  as  the  original  debt 
instrument. 

(iii)  Determination  of  yield  and  maturity. 
The  right  to  issue  the  PIK  instrument  is 
treated  as  an  option  to  defer  the  initial 
interest  payment  until  maturity.  Yield 
determined  without  regard  to  the  option  is  6 
percent,  compounded  annually.  Yield 
determined  by  assuming  X  exercises  the 
option  is  6  percent,  compounded  annually. 
Thus,  under  paragraph  (c)(5)  of  this  section, 
it  is  assumed  that  X  will  not  exercise  the 
option  by  Issuing  the  PIK  instrument  because 
exercise  of  the  option  would  not  decrease  the 
yield  of  the  debt  instrument  For  purposes  of 
calculating  OiD,  the  debt  instrument  is 


assumed  to  be  ■  5-vear  d*^  instrument  with 
a  single  principal  payment  at  maturity  of 
$100,000  and  ten  semiannual  mterest 
pa>7nents  of  $6,000,  beginning  on  January  1, 
1996.  As  a  result,  the  debt  instrument's  yield 
is  6  [>ercent,  compounded  annually. 

(4v)  Determination  of  OID.  Under  the 
payment  schedule  that  would  result  if  the 
option  was  exercised,  none  of  the  interest  on 
the  debt  instrument  would  be  qualified  stated 
interest.  Accordingly,  under  %  1.1273-l(c)(2), 
no  payments  on  the  debt  instrument  are 
qualified  stated  interest  payinents.  Thus, 
56,000  of  OID  accrues  during  the  First  annual 
accrual  period.  If  the  PIK  instrument  is  not 
issued,  $6,000  of  OID  accrues  during  each 
annual  accrual  period. 

(v)  Consequences  if  the  PIK  instrument  is 
issued.  Under  paragraph  (c)(6)  of  this  section, 
if  X  issues  the  PIK  instrument  on  January  1, 
1996,  the  issuance  of  the  PIK  instoinicnl  is 
not  a  payment  on  the  debt  instrument.  Solely 
fur  purposes  of  determining  yield  and 
maturity,  the  debt  instrument  is  deemed 
reissued  on  January  1, 1996,  for  an  issue 
price  of  $106,000.  The  recomputed  yield  is 
6  percent,  compounded  annually.  The  OID 
for  the  first  annual  accrual  period  after  the 
deemed  reissuance  is  $6,360.  The  adjusted 
issue  price  of  the  debt  instrument  at  the 
beginning  of  the  next  annual  accrual  period 
is  $106,000  ($106,000  *  $6,360  -  $6,360). 
The  OID  for  each  of  the  four  remaining 
annual  accrual  periods  is  $6,360. 

Example  8.  Debt  instrument  issued  at  a 
discount  that  provides  for  payment  of 
interest  in  kind — (i)  Facts.  On  January  1, 
1995,  T  purchases  at  original  issue,  for 
$75,500,  U  corporation's  debt  instrument 
maturing  on  January  1,  2000.  at  a  staled 
principal  amount  of  $100,000.  payable  on 
that  date.  The  debt  instrument  provides  for 
annual  pa>'ments  of  interest  of  $4,000  on 
January  1  of  each  year,  beginning  on  January 
1 .  1996.  The  debt  instrument  gives  U  the 
unconditional  right  to  issue,  in  lieu  of  the 
first  interest  payment,  a  second  debt 
instnmient  (PIK  instrument)  maturing  on 
Januar>- 1.  2000,  with  a  stated  principal 
amount  of  $4,000.  The  PIK  instrument,  if 
issued,  would  provide  for  annual  payments 
of  interest  of  $160  on  January  1  of  each  year, 
beginning  on  January  1 .  1997. 

(ii)  Aggregation  of  PIK  instrument  with 
original  debt  instrument.  Under  §  1.1275- 
2(c)(3).  the  issuance  of  the  PIK  instrument  is 
not  considered  a  payment  made  on  the 
original  debt  instrument,  and  the  PIK 
instrument  is  aggregated  with  the  original 
debt  instrument.  The  issue  date  of  the  PIK 
instrument  is  the  same  as  the  original  debt 
instrument. 

(iii)  Determination  of  yield  and  maturity. 
The  right  to  issue  the  PIK  instrument  is 
treated  as  an  option  to  defer  the  initial 
interest  payment  until  maturity.  Yield 
determined  without  regard  to  the  option  is 
10.55  percent,  compounded  annually.  Yield 
determined  by  assuming  U  exercises  the 
option  is  10.32  pwrcent.  compounded 
annually.  Thus,  under  paragraph  (c)(5)  of  this 
section,  it  is  assumed  that  U  will  exercise  the 
option  by  issuing  the  PIK  instrument  because 
exercise  of  the  option  would  decrease  the 
yield  of  the  debt  instrument  For  purpMses  of 
calculating  OID.  the  debt  instrument  is 
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assiuned  to  be  a  5-year  debt  instnunent  with 
a  single  principal  payment  at  maturity  of 
S104.000  and  four  annual  interest  payments 
of  S4.160,  beginning  on  January  1, 1997.  As 
a  result,  the  yield  is  10.32  percent, 
compounded  annually. 

(iv)  Consequences  if  the  PIK  instrument  is 
not  issued.  Assume  that  T  chooses  to 
compute  OID  accruals  on  the  basis  of  an 
annual  accrual  period.  On  January  1, 1996. 
the  adjusted  issue  price  of  the  debt 
instrument,  and  T's  adjusted  basis  in  the 
instrument,  is  $83,295.1 5.  Under  paragraph 
(c)(6)  of  this  section,  if  U  actually  makes  the 
S4,000  interest  payment  on  January  1. 1996, 
the  debt  instrument  is  treated  as  if  U  made 
a  pro  rata  prepavment  (with,  i  the  meaning 
of  §  1.1275-2(f)('2))  of  $4,000,  which  reduces 
the  amount  of  each  payment  remaining  on 
the  instrument  by  a  fact.  -  '.f  4/104,  or  1/26. 
Thus,  untier  §1.1275-2(011)  and  section 
1271,  T  realizes  a  gain  of  $796.34  ($4,000 
-($83,295.15/26)).  The  adjusted  issue  price 
of  the  debt  instrument  and  T's  adjusted  basis 
immediately  after  the  pavinent  is  $80,091.49 
(S83.295.15  X  25/26)  and  the  yield  continues 
to  be  10.32  percent,  com{x>unded  annually. 

Example  9.  Debt  instrument  with  stepped 
interest  rate—i'^)  Facts.  On  July  1. 1994.  G 
purchases  at  original  issue,  for  $85,000,  H 
ccrp)oration's  debt  instrument  maturing  on 
Ju!y  1.  2004.  The  debt  instrument  has  a  stated 
principal  amount  of  $100,000.  payable  on  the 
n^atimty  date  and  provides  for  semiannual 
ir.;erest  payments  on  January  1  and  July  1  of 
er ch  year,  beginning  on  January  1, 1995.  The 
anount  of  each  payment  is  $2,000  for  the 
first  5  years  and  $5,000  for  the  final  5  years. 

(ii)  Determination  of  OID.  Assume  that  G 
a  mputes  its  OID  using  6-month  accrual 
p  -riods  ending  on  January  1  and  July  1  of 
eich  year.  The  yield  of  the  debt  instrument, 
determined  under  paragraph  {b)(l)(i)  of  this 
section,  is  8.65  percent,  compounded 
semiannually.  Interest  is  unconditionally 
payable  at  a  fixed  rate  of  at  least  4  percent, 
compounded  semiannually,  for  the  entire 
term  of  the  debt  instrument.  Consequently, 
under  8 1.1273-l(c)(l),  the  semiannual 
pajrments  are  qualified  stated  interest 
payments  to  the  extent  of  $2,000.  The 
amount  of  OID  for  the  first  6-month  accrual 
period  is  $1,674.34  (the  issue  price  of  the 
debt  instrument  ($85,000)  times  the  yield  of 
the  debt  instrument  for  that  accrual  period 
(.0865/2)  less  the  amount  of  any  qualified 
stated  interest  allocable  to  that  accrual  period 
($2,000)). 

Example  10.  Debt  instrument  payable  on 
demand  that  provides  for  interest  at  a 
constant  ro/e— (i)  Farts.  On  January  1, 1995, 
V  purchases  at  original  issue,  for  $100,000, 
W  corporation's  debt  instrument.  The  debt 
instrument  calls  for  interest  to  accrue  at  a 
rate  of  9  percent,  compounded  annually.  The 
debt  instrument  is  redeemable  at  any  time  at 
the  option  of  V  for  an  amount  equal  to 
$100,000,  plus  accrued  interest.  V  uses 
annual  accrual  periods  to  accrue  OID  on  the 
debt  instrument. 

(ii)  Amount  of  OID.  Pursuant  to  paragraph 
(d)  of  this  section,  the  yield  of  the  debt 
instrument  is  9  percent,  compounded 
annually.  If  the  debt  instrument  is  not 
redeemed  during  1995.  the  amount  of  OIO 
allocable  to  the  year  is  $9,000. 


f  1.1272-2    Treatment  of  debt  Instruments 
purchased  at  a  premium. 

(a)  In  general.  Under  section 
1272(c)(1),  if  a  holder  purchases  a  debt 
instrument  at  a  premium,  the  holder 
does  not  include  any  OID  in  gross 
income.  Under  section  1272(a)(7),  if  a 
holder  purchases  a  debt  instrument  at 
an  acquisition  premium,  the  holder 
reduces  the  amount  of  OID  includible  in 
gross  income  by  the  fraction  determined 
under  paragraph  (b)(4)  of  this  section. 

(b)  Definitions  and  special  rules — (1) 
Purchase.  For  purposes  of  section  1272 
and  this  section,  purchase  means  any 
acquisition  of  a  debt  instrument, 
including  the  acquisition  of  a  newly 
issued  debt  instrument  in  a  debt-for- 
debt  exchange  or  the  acquisition  of  a 
debt  instrument  from  a  donor. 

(2)  Premium.  A  debt  instrument  is 
purchased  at  a  premium  if  its  adjusted 
basis,  immediately  after  its  purchase  by 
the  holder  (including  a  purchase  at 
original  issue),  exceeds  the  sum  of  all 
amounts  payable  on  the  instrument  after 
the  purchase  date  other  than  payments 
of  qualified  stated  interest  (as  defined  in 
§1.1273-l(c)). 

(3)  Acquisition  premium.  A  debt 
instrument  is  purchased  at  an 
acquisition  premium  if  its  adjusted 
basis,  immediately  after  its  purchase 
(including  a  purchase  at  original  issue), 
is — 

(i)  Less  than  or  equal  to  the  sum  of  all 
amounts  payable  on  the  instrument  after 
the  piu"chase  date  other  than  payments 
of  qualified  stated  interest  (as  defined  in 
§1.1273-l(c));and 

(ii)  Greater  than  the  instrument's 
adjusted  issue  price  (as  defined  in 
§1.1275-l(b)). 

(4)  Acquisition  premium  fraction.  In 
applying  section  1272(a)(7),  the  cost  of 
a  debt  instrument  is  its  adjusted  basis 
immediately  after  its  acquisition  by  the 
purchaser.  Thus,  the  numerator  of  the 
fraction  determined  under  section 
1272(a)(7)(B)  is  the  excess  of  the 
adjusted  basis  of  the  debt  instrument 
immediately  after  its  acquisition  by  the 
purchaser  over  the  adjusted  issue  price 
of  the  debt  instrument.  The 
denominator  of  the  fraction  determined 
under  section  1272(a)(7)(B)  is  the  excess 
of  the  sum  of  all  amounts  payable  on  the 
debt  instrument  after  the  purchase  date, 
other  than  payments  of  qualifled  stated 
interest,  over  the  instrument's  adjusted 
issue  price. 

(5)  Election  to  accrue  discount  on  a 
constant  yield  basis.  Rather  than 
applying  the  acquisition  premium 
fraction,  a  holder  of  a  debt  instrument 
purchased  at  an  acquisition  premium 
may  elect  under  §  1.1272-3  to  compute 
OID  accruals  by  treating  the  purchase  as 
a  purchase  at  original  issuance  and 


applying  the  mechanics  of  the  constant 
yield  method. 

(6)  Special  rules  for  determining 
basis — (i)  Debt  instruments  acquired  in 
exchange  for  other  property.  For 
purposes  of  section  1272(a)(7),  section 
1272(c)(1),  and  this  section,  if  a  debt 
instrument  is  acquired  in  an  exchange 
for  other  property  (other  than  in  a 
reorganization  defined  in  section  368) 
and  the  basis  of  the  debt  instrument  is 
determined,  in  whole  or  in  part,  by 
reference  to  the  basis  of  the  other 
property,  the  basis  of  the  debt 
instrument  may  not  exceed  its  fair 
market  value  immediately  after  the 
exchange.  For  example,  if  a  debt 
instrument  is  distributed  by  a 
partnership  to  a  partner  in  a  liquidating 
distribution  and  the  partner's  basis  in 
the  debt  instrument  would  otherwise  be 
determined  imder  section  732,  the 
partner's  basis  in  the  debt  instrument 
may  not  exceed  its  fair  market  value  for 
purposes  of  this  section. 

(ii)  Acquisition  by  gift.  For  purposes 
of  this  section,  a  donee's  adjusted  basis 
in  a  debt  instrument  is  the  donee's  basis 
for  determining  gain  under  section 
1015(a). 

(c)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 

Example  1.  Debt  instrument  purchased  at 
an  acquisition  premium — (i)  Facts.  On  July  1, 
1994.  A  purchased  at  original  issue,  for  $500, 
a  debt  instrument  issued  by  Corporation  X. 
The  debt  instrument  matures  on  July  1, 1999, 
and  calls  for  a  single  payment  at  maturity  of 
$1,000.  Under  section  1273(a).  the  debt 
instrument  has  a  stated  redemption  price  at 
maturity  of  $1 ,000  and,  thus.  OID  of  $500.  On 
July  1, 1996,  when  the  debt  instrument's 
adjusted  issue  price  is  $659.75,  A  sells  the 
debt  instrument  to  B  for  $750  in  cash. 

(ii)  Acquisition  premium  fraction.  Because 
the  cost  to  B  of  the  debt  instrument  is  less 
than  the  amount  payable  on  the  debt 
instrument  after  the  purchase  date,  but  is 
greater  than  the  debt  instrument's  adjusted 
issue  price,  B  has  paid  an  acquisition 
premium  for  the  debt  instrument. 
Accordingly,  the  daily  portion  of  OID  for  any 
day  that  B  holds  the  debt  instrument  is 
reduced  by  a  fraction,  the  numerator  of 
which  is  $90.25  (the  excess  of  the  cost  of  the 
debt  instrument  over  its  adjusted  issue  price) 
and  the  denominator  of  which  is  $340.25  (the 
excess  of  the  sum  of  all  payments  after  the 
purchase  date  over  its  adjusted  issue  price). 

Example  2.  Debt-for-debt  exchange  where 
holder  is  considered  to  purchase  new  debt 
instrument  at  a  premium — (i)  Facts.  On 
January  1, 1995,  H  purchases  at  original 
issue,  for  $1,000,  a  debt  instrument  issued  by 
Corporation  X.  On  July  1, 1997,  when  H's 
adjusted  basis  in  the  debt  instrument  is 
$1,000,  Corporation  X  issues  a  new  debt 
instrument  with  a  stated  redemption  price  at 
maturity  of  $750  to  H  in  exchange  for  the  old 
debt  instrument.  Assume  that  the  issue  price 
of  the  new  debt  instrument  is  $600.  Thus, 
under  section  1273(a).  the  debt  instrument 
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has  OID  of  S150.  The  exchange  qualifies  as 
a  recapitalization  under  section  368(a)(1)(E), 
with  the  consequence  that,  under  sections 
3S4  and  358,  H  recognizes  no  loss  on  the 
exchange  and  has  an  adjusted  basis  in  the 
new  debt  instrument  of  SI, 000. 

(ii)  Application  of  section  1272(c)(1). 
Under  paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  M  purchases  the  new  debt 
instrument  at  a  premium  of  S250. 
Accordingly,  under  section  1272(c)(1),  H  Is 
not  required  to  include  OID  in  income  with 
respect  to  the  new  debt  instrument. 

Example  3.  Debt-for-debt  exchange  where 
holder  is  considered  to  purchase  new  debt 
instrument  at  an  acquisition  premium — (i) 
Facts.  The  facts  are  the  same  as  in  Example 
2  of  paragraph  (c)  of  this  section,  except  that 
H  purchases  the  old  debt  instrument  from 
another  holder  on  July  1, 1995.  and  on  July 
1. 1997,  H's  adjusted  basis  in  the  old  debt 
instrument  is  $700.  Under  section  1273(a). 
the  new  debt  instrument  is  issued  with  OID 
of  SI  50. 

(ii)  Application  of  section  1272(a)(7). 
Under  paragraphs  (b)(1)  and  (b)(3)  of  this 
section,  H  purchases  the  new  debt 
instrument  at  an  acquisition  premium  of 
SlOO.  Accordingly,  the  daily  portion  of  OID 
that  is  includible  in  H's  income  Is  reduced 
by  the  fraction  determined  under  section 
1272(a)(7). 

Example  4.  Treatment  of  acquisition 
premium  for  debt  instrument  acquired  by 
gift—(i]  Facts.  On  July  1, 1994,  D  receives  as 
a  gift  a  debt  instrument  with  a  stated 
redemption  price  at  maturity  of  SI. 000  and 
an  adjusted  issue  price  of  S800.  On  that  date, 
the  fair  market  value  of  the  debt  instrument 
is  S900  and  the  donor's  adjusted  basis  in  the 
debt  instrument  is  S950. 

(ii)  Application  of  section  1272(a)(7). 
Under  paragraphs  (b)(1),  (b)(3),  and  (b)(6Kii) 
of  this  section,  D  is  considered  to  have 
purchased  the  debt  instrument  at  an 
acquisition  premium  of  S150.  Accordingly, 
the  daily  portion  of  OID  that  is  includible  in 
D's  Income  is  reduced  by  the  fraction 
determined  under  section  1272(a)(7). 

§1.1272-3    Election  by  a  holder  to  treat  all 
Interest  on  a  debt  Instrument  as  010. 

(a)  Election.  A  holder  of  a  debt 
instrument  may  elect  to  include  in  gross 
income  all  interest  that  accrues  on  the 
instrument  by  using  the  constant  yield 
method  described  in  paragraph  (c)  of 
this  section.  For  purposes  of  this 
election,  interest  includes  stated 
interest,  acquisition  discount,  OID,  de 
minimis  OID,  market  discount,  de 
minimis  market  discount,  and  unstated 
interest,  as  adjusted  by  any  amortizable 
bond  premium  or  acquisition  premium. 

(b)  Scope  of  election — (1)  In  general. 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  a  holder  may  make  the 
election  for  any  debt  instrument. 

(2)  Exceptions,  limitations,  and 
special  rules — (i)  Debt  instrument  with 
amortizable  bond  premium  (as 
determined  under  section  171).  (A)  A 
holder  may  make  the  election  for  a  debt 
instnunent  with  amortizable  bond 


premium  only  if  the  instrument 
qualifies  as  a  bond  under  section  171(d). 

(B)  If  a  holder  makes  the  election 
under  this  section  for  a  debt  instrument 
with  amortizable  bond  premium,  the 
holder  is  deemed  to  have  made  the 
election  under  section  171(c)(2)  for  the 
taxable  year  in  which  the  instrument 
was  acquired.  If  the  holder  has 
previously  made  the  election  under 
section  171(c)(2).  the  requirements  of 
that  election  with  respect  to  any  debt 
instrument  are  satisfied  by  electing  to 
amortize  the  bond  premium  under  the 
rules  provided  by  this  section. 

(ii)  Debt  instrument  mth  market 
discount.  (A)  A  holder  may  make  the 
election  under  this  section  for  a  debt 
instrument  with  market  discount  only  if 
the  holder  is  eligible  to  make  an  election 
under  section  1278(b). 

(B)  If  a  holder  makes  the  election 
under  this  section  for  a  debt  instrument 
with  market  discount,  the  holder  is 
deemed  to  have  made  both  the  election 
under  section  1276(b)(2)  for  that 
instrument  and  the  election  imder 
section  1278(b)  for  the  taxable  year  in 
which  the  instrument  was  acquired.  If 
the  holder  has  previously  made  the 
election  under  section  1278(b),  the 
requirements  of  that  election  with 
respect  to  any  debt  instrument  are 
satisfied  by  electing  to  include  the 
market  discount  in  income  in 
accordance  with  the  rules  provided  by 
this  section. 

(iii)  Tax-exempt  debt  instrument.  A 
holder  may  not  make  the  election  for  a 
tax-exempt  obligation  as  defined  in 
section  1275(a)(3). 

(c)  Mechanics  of  the  constant  yield 
method — (1)  In  general.  For  purposes  of 
this  section,  the  amount  of  interest  that 
accrues  during  an  accrual  period  is 
determined  under  rules  similar  to  those 
under  section  1272  (the  constant  yield 
method).  In  applying  the  constant  yield 
method,  however,  a  debt  instrument 
subject  to  the  election  is  treated  as  if — 

(i)  The  instrument  is  issued  for  the 
holder's  adjusted  basis  immediately 
after  its  acquisition  by  the  holder; 

(ii)  The  instrument  is  issued  on  the 
holder's  acquisition  date:  and 

(iii)  None  of  the  interest  payments 
provided  for  in  the  instrument  are 
qualified  stated  interest  payments. 

(2)  Special  rules  to  determine 
adjusted  basis.  For  purposes  of 
paragraph  (c)(l)(i)  of  this  section — 

(i)  If  the  debt  instrument  is  acquired 
in  an  exchange  for  other  property  (other 
than  in  a  reorganization  defined  in 
section  368)  and  the  basis  of  the  debt 
instrument  is  determined,  in  whole  or 
in  part,  by  reference  to  the  basis  of  the 
other  property,  the  adjusted  basis  of  the 
debt  instrument  may  not  exceed  its  fair 


market  value  immediately  after  the 
exchange;  and 

(ii)  If  the  debt  instrument  was 
acquired  with  amortizable  bond 
premium  (as  determined  under  section 
171).  the  adjusted  basis  of  the  debt 
instrument  is  reduced  by  an  amount 
equal  to  the  value  attributable  to  any 
conversion  feature. 

(d)  Time  and  manner  of  making  the 
election.  The  election  must  be  made  for 
the  taxable  year  in  which  the  holder 
acquires  the  debt  instrument.  A  holder 
makes  the  election  by  attaching  to  the 
holder's  timely  filed  Federal  income  tax 
return  a  statement  that  the  holder  is 
making  an  election  under  this  section 
and  that  identifies  the  debt  instruments 
subject  to  the  election.  A  holder  may 
make  the  election  for  a  class  or  group  of 
debt  instruments  by  attaching  a 
statement  describing  the  type  or  types  of 
debt  instruments  being  designated  for 
the  election. 

(e)  Revocation  of  election.  The 
election  may  not  be  revoked  unless 
approved  by  the  Commissioner. 

(f)  Effective  date.  This  section  applies 
to  debt  instruments  acquired  on  or  after 
April  4. 1994. 

§1.1 273-1    Definition  of  OID. 

(a)  In  general.  Section  1273(a)(1) 
defines  OID  as  the  excess  of  a  debt 
instrument's  stated  redemption  price  at 
maturity  over  its  issue  price.  Section 
1.1273-2  defines  issue  price,  and 
paragraph  (b)  of  this  section  defines 
stated  redemption  price  at  maturity. 
Paragraph  (d)  of  this  section  provides 
rules  for  de  minimis  amounts  of  ODD. 
Although  the  total  amount  of  OID  for  a 
debt  instrument  may  be  indeterminate, 
§  1.1272-l(d)  provides  a  rule  to 
determine  OID  accruals  on  certain  debt 
instruments  that  provide  for  principal 
payments  uncertain  as  to  time.  See 
Example  10  in  §  1.1 2  72-1  (j). 

(b)  Stated  redemption  price  at 
maturity.  A  debt  instrument's  stated 
redemption  price  at  maturity  is  the  sum 
of  all  payments  provided  by  the  debt 
instrument  other  than  qualified  stated 
interest  payments.  If  the  payment 
schedule  of  a  debt  instrument  is 
determined  under  §1.1272-l(c) 
(relating  to  certain  debt  instruments 
subject  to  contingencies),  that  payment 
schedule  is  used  to  determine  the 
instrument's  stated  redemption  price  at 
maturity. 

(c)  Qualified  stated  interest — (1) 
Definitiorh—{i]  In  general.  Qualified 
stated  interest  is  stated  interest  that  is 
unconditionally  payable  in  cash  or  in 
property  (other  than  debt  instruments  of 
the  issuer),  or  that  will  be  constructively 
received  under  section  451,  at  least 
annually  at  a  single  fixed  rate  (within 
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the  meaning  of  paragraph  (c)(l)(iii)  of 
this  section). 

(ii)  Unconditionally  payable.  Interest 
is  unconditionally  payable  only  if  late 
payment  (other  than  a  late  payment  that 
occurs  within  a  reasonable  grace  [>eriod) 
or  nonpayment  is  expected  to  be 
[>enalized  or  reasonable  remedies  exist 
to  compel  payment.  Notwithstanding 
the  preceding  sentence,  interest  is  not 
unconditionally  payable  if  the  lending 
transaction  does  not  reflect  arm's  length 
dealing  and  the  holder  does  not  intend 
to  enforce  such  remedies.  For  purposes 
of  determining  whether  interest  is 
unconditionally  payable,  the  possibility 
of  nonpayment  due  to  default, 
insolvency,  or  similar  circumstances,  or 
due  to  the  exercise  of  a  conversion  right 
described  in  §  1.1 272-1  (e)  is  ignored. 

(iii)  Single  fixed  rat^— <A)  In  general. 
Interest  is  payable  at  a  single  Bxed  rate 
only  if  the  rate  appropriately  takes  into 
account  the  length  of  the  interval 
between  payments.  Thus,  if  the  interval 
between  payments  varies  during  the 
term  of  the  debt  instrument,  the  value 
of  the  fixed  rate  on  which  a  payment  is 
based  generally  must  be  adjusted  to 
reflect  a  compounding  assumption  that 
is  consistent  with  the  length  of  the 
interval  preceding  the  payment.  See 
Example  1  in  paragraph  (f)  of  this 
section. 

(B)  Special  rule  for  certain  first  and 
final  payment  intervals. 
Notwithstanding  paragraph  (c)(l)(iii)(A) 
of  this  section,  if  a  debt  instrument 
provides  for  payment  intervals  that  are 
equal  in  length  throughout  the  term  of 
the  instrument,  except  that  the  first  or 
final  payment  interval  differs  in  length 
from  the  other  payment  intervals,  the 
first  or  final  interest  payment  is 
considered  to  be  made  at  a  fixed  rate  if 
the  value  of  the  rate  on  which  the 
payment  is  based  is  adjusted  in  any 
reasonable  manner  to  take  into  account 
the  length  of  the  interval.  See  Example 
2  of  paragraph  (f)  of  this  section.  The 
rule  in  this  paragraph  (c)(l)(iii)(B)  also 
applies  if  the  lengths  of  both  the  first 
and  final  payment  intervals  differ  from 
the  length  of  the  other  payment 
intervals. 

(2)  Debt  instruments  subject  to 
contingencies.  The  determination  of 
whether  a  debt  instnmient  described  in 
§  1.1272-l(c)  (a  debt  instrument 
providing  for  an  alternative  payment 
schedule  (or  schedules]  upon  the 
occurrence  of  one  or  more 
contingencies)  provides  for  qualified 
stated  interest  is  made  by  analyzing 
each  alternative  payment  schedule 
(including  the  stated  payment  schedule) 
as  if  it  were  the  debt  instrument's  sole 
payment  schedule.  Under  this  analysis, 
the  debt  instrument  provides  for 


qualified  stated  interest  to  the  extent  of 
the  lowest  fixed  rate  at  which  qualified 
stated  interest  would  be  [>ayable  under 
any  payment  schedule.  See  Example  (4) 
of  paragraph  (f)  of  this  section. 

(3)  Variable  rate  debt  instrument.  In 
the  case  of  a  variable  rate  debt 
instrument,  qualified  stated  interest  is 
determined  under  §  1.1275-5(e). 

(4)  Stated  interest  in  excess  of 
qualified  stated  interest  To  the  extent 
that  stated  interest  payable  under  a  debt 
instrument  exceeds  qualified  stated 
interest,  the  excess  is  included  in  the 
debt  instrument's  stated  redemption 
price  at  maturity. 

(5)  Short-term  obligations.  In  the  case 
of  a  debt  instrument  with  a  term  that  is 
not  more  than  1  year  6t)m  the  date  of 
issue,  no  payments  of  interest  are 
treated  as  qualified  stated  interest 
payments. 

(d)  De  minimis  OID — (1)  In  general.  If 
the  amount  of  OID  with  respect  to  a  debt 
instrument  is  less  than  the  de  minimis 
amount,  the  amount  of  OID  is  treated  as 
zero,  and  all  stated  interest  (including 
stated  interest  that  would  otherwise  be 
characterized  as  OID)  is  treated  as 
qualified  stated  interest 

(2)  De  minimis  amount.  The  de 
minimis  amount  is  an  amoimt  equal  to 
0.0025  multiplied  by  the  product  of  the 
stated  redemption  price  at  maturity  and 
the  number  of  complete  years  to 
maturity  from  the  issue  date. 

(3)  Installment  obligations.  In  the  case 
of  an  installment  obligation  (as  defined 
in  paragraph  (e)(1)  of  this  section), 
paragraph  (d)(2)  of  this  section  is 
applied  by  substituting  for  the  number 
of  complete  years  to  maturity  the 
weighted  average  maturity  (as  defined 
in  paragraph  (e)(3)  of  this  section). 
Alternatively,  in  the  case  of  a  debt 
instrument  that  provides  for  payments 
of  principal  no  more  rapidly  than  a  self- 
amortizing  installment  obligation  (as 
defined  in  paragraph  (e)(2)  of  this 
section),  the  de  minimis  amount  defined 
in  paragraph  (d)(2)  of  this  section  may 
be  calculated  by  substituting  0.00167  for 
0.0025. 

(4)  Special  rule  for  interest  holidays, 
teaser  rates,  and  other  interest 
shortfalls — (i)  In  general.  This  paragraph 
(d)(4)  provides  a  special  rule  to 
determine  whether  a  debt  instrument 
with  a  teaser  rate  (or  rates),  an  interest 
holiday,  or  any  other  interest  shortfall 
has  de  minimis  OID.  This  rule  applies 
if— 

(A)  The  amount  of  OID  on  the  debt 
instrument  is  more  than  the  de  minimis 
amount  as  otherwise  determined  under 
paragraph  (d)  of  this  section;  and 

(B)  All  stated  interest  provided  for  in 
the  debt  instrument  would  be  qualified 
stated  interest  under  paragraph  (c)  of 


this  section  except  that  for  1  or  more 
accrual  periods  the  interest  rate  is  below 
the  rate  applicable  for  the  remainder  of 
the  instrument's  term  (e.g.,  if  as  a  result 
of  an  interest  holiday,  none  of  the  stated 
interest  is  qualified  stated  interest). 

(ii)  Redetermination  of  OID  for 
purposes  of  the  de  minimis  test.  For 
purposes  of  determining  whether  a  debt 
instrument  described  in  paragraph 
(d)(4)(i)  of  this  section  has  de  minimis 
OID,  the  instrument's  stated  redemption 
price  at  maturity  is  treated  as  equal  to 
the  instrument's  issue  price  plus  the 
greater  of  the  amount  of  foregone 
interest  or  the  excess  (if  any)  of  the 
instnmient's  stated  principal  amount 
over  its  issue  price.  The  amount  of 
foregone  interest  is  the  amount  of 
additional  stated  interest  that  would  be 
required  to  be  payable  on  the  debt 
instrument  during  the  period  of  the 
teaser  rate,  holiday,  or  shortfall  so  that 
all  stated  interest  would  be  qualified 
stated  interest  under  paragraph  (c)  of 
this  section.  See  Example  5  and 
Example  6  of  paragraph  (f)  of  this 
section.  In  addition,  for  purposes  of 
computing  the  de  minimis  amount  of 
OID,  the  weighted  average  maturity  of 
the  debt  instrument  is  determined  by 
treating  all  stated  interest  payments  as 
qualified  stated  interest  payments. 

(5)  Treatment  of  do  mtnimis  OID  by 
holders — (i)  Allocation  ofde  minimis 
OID  to  principal  payments.  The  holder 
of  a  debt  instrument  includes  any  de 
minimis  OID  (other  than  de  minimis 
OID  treated  as  qualified  stated  interest 
under  paragraph  (d)(1)  of  this  section, 
such  as  de  minimis  ODD  attributable  to 
a  teaser  rate  or  interest  holiday)  in 
income  as  stated  principal  payments  are 
made.  The  amount  includible  in  income 
with  respect  to  each  principal  payment 
equals  the  product  of  the  total  amount 
of  de  minimis  OID  on  the  debt 
instrument  and  a  fraction,  the 
numerator  of  which  is  the  amount  of  the 
principal  payment  made  and  the 
denominator  of  which  is  the  stated 
principal  amount  of  the  instrument. 

(ii)  Character  ofde  minimis  OID — (A) 
De  minimis  OID  treated  as  gain 
recognized  on  retirement.  Any  amount 
ofde  minimis  OID  includible  in  income 
under  this  paragraph  (d)(5)  is  treated  as 
gain  recognized  on  retirement  of  the 
debt  instrument.  See  section  1271  to 
determine  whether  a  retirement  is 
treated  as  an  exchange  of  the  debt 
instrument. 

(B)  Treatment  ofde  minimis  OID  on 
sale  or  exchange.  Any  gain  attributable 
to  de  minimis  OID  that  is  recognized  on 
the  sale  or  exchange  of  a  debt 
instrument  is  capital  gain  if  the  debt 
instrument  is  a  capital  asset  in  the 
hands  of  the  seller. 
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(iii)  Treatment  of  subsequent  holders. 
If  a  subsequent  bolder  purchases  a  debt 
instrument  issued  with  de  minimis  ODD 
at  a  premium  (as  defined  in  §  1.1272- 
2(b)(2)),  the  subsequent  holder  does  not 
include  the  de  minimis  OID  in  inconle. 
Otherwise,  a  subsequent  holder 
includes  any  discount  in  income  under 
the  market  discount  rules  (sections  1276 
through  1278)  rather  than  under  the 
rules  of  this  paragraph  (d)(5). 

(iv)  Cross-reference.  See  §  1.1272-3 
for  an  election  by  a  holder  to  treat  de 
minimis  OID  as  OID.  * 

(e)  Definitions — (1)  Installment 
obligation.  An  installment  obligation  is 
a  debt  instrument  that  provides  for  the 
payment  of  any  amount  other  than 
qualified  stated  interest  before  maturity. 

(2)  Self-amortizing  installment 
obligation.  A  self-amortizing  installment 
obligation  is  an  obligation  that  provides 
for  equal  payments  composed  of 
principal  and  qualified  stated  interest 
that  are  unconditionally  payable  at  least 
annually  during  the  entire  term  of  the 
debt  instrument  with  no  significant 
additional  payment  required  at 
maturity. 

(3)  Weighted  average  maturity.  The 
weighted  average  maturity  of  a  debt 
instrument  is  the  sum  of  the  following 
amounts  determined  for  each  payment 
under  the  instrument  (other  than  a 
payment  of  qualified  stated  interest) — 

(i)  The  number  of  complete  years  from 
the  issue  date  until  the  payment  is 
made;  multiplied  by 

(ii)  A  fraction,  the  numerator  of  which 
is  the  amount  of  the  payment  and  the 
denominator  of  which  is  the  debt 
instrument's  stated  redemption  price  at 
maturity. 

(f)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 

Example  1.  Qualified  stated  interest — (i) 
Facts.  On  January  1, 1995,  A  purchases  at 
original  issue,  for  $100,000.  a  debt 
instrument  that  matures  on  January  1, 1999, 
and  has  a  stated  principal  amount  of 
SlOO.OOO.  payable  at  maturity.  The  debt 
instrument  provides  for  inteiest  payments  of 
S8.000  on  January  1, 1996,  and  January  1, 
1997,  and  quarterly  interest  payments  of 
Sl,942.65,  beginning  on  April  1, 1997. 

(ii)  Amountof  qualified  stated  interest.  The 
annual  pa>'ments  of  $8,000  and  the  quarterly 
pa>'ments  of  $1,942.65  are  payable  at  a  single 
fixed  rate  because  8  percent,  compounded 
annually,  is  equivalent  to  7.77  percent, 
compounded  quarterly.  Consequently,  all 
stated  interest  p>ayments  under  the  debt 
instrument  are  qualified  stated  interest 
payments. 

Example  2.  Qualified  stated  interest  with 
short  initial  payment  interval.  On  October  1 , 
1994,  A  purchases  at  original  issue,  for 
$100,000,  a  debt  instrument  that  matures  on 
January  1,  1998,  and  has  a  stated  principtal 
amount  of  $100,000,  payable  at  maturity.  The 
debt  instrument  provides  for  an  interest 


payment  of  S2,000  on  January  1, 1995,  and 
interest  payments  of  $8,000  on  January  1, 
1996,  January  1, 1997,  and  January  1, 1998. 
Under  paragraph  (c)(l)(iii)(B)  of  this  section, 
all  stated  interest  payments  on  the  debt 
instrument  are  computed  at  a  single  fixed 
rate  and  are  qualified  stated  interest 
payments. 

Example  3.  Stated  interest  in  excess  of 
qualified  stated  interest— {i)  Facts.  On 
January  1, 1995,  B  purchases  at  original 
issue,  for  $100,000,  C  corporation's  S-year 
debt  instrument.  The  debt  instrument 
provides  for  a  principal  payment  of  $100,000, 
payable  at  maturity,  and  calls  for  annual 
interest  payments  of  $10,000  for  the  first  3 
years  and  annual  interest  payments  of 
$10,600  for  the  last  2  years. 

(ii)  Payments  in  excess  of  qualified  stated 
interest.  All  of  the  first  three  interest 
payments  and  $10,000  of  each  of  the  last  two 
interest  payments  are  qualified  stated  interest 
payments  within  the  meaning  of  paragraph 
(c)(1)  of  this  section.  Under  paragraph  (c)(4) 
of  this  section,  the  remaining  $600  of  each  of 
the  last  two  interest  payments  is  included  in 
the  stated  redemption  price  at  maturity,  so 
that  the  stated  redemption  price  at  maturity 
is  $101,200.  Pursuant  to  paragraph  (e)(3)  of 
this  section,  the  weighted  average  maturity  of 
the  debt  instrument  is  4.994  years  f(4 
yearsx$600/S101,200)-f(5  yearsx$l00,600/ 
$101,200)1.  The  de  minimis  amount,  or  one- 
fourth  of  1  percent  of  the  stated  redemption 
price  at  maturity  multiplied  by  the  weighted  ^ 
average  maturity,  is  $1,263.50.  Because  the,/ 
actual  amount  of  discount,  $1,200,  is  less  / 
than  the  de  minimis  amount,  the  instrum^t 
is  treated  as  having  no  OID.  and,  under 
paragraph  (d)(1)  of  this  section,  all  of  the 
interest  payments  are  treated  as  qualified 
stated  interest  payments. 

Example  4.  Qualified  stated  interest  on  a 
debt  instrument  that  is  subject  to  a 
contingency — (i)  Forts.  On  January  1, 1995.  A 
issues,  for  $100,000,  a  10-year  debt 
instrument  that  provides  for  a  $100,000 
principal  payment  at  maturity  and  for  annual 
interest  payments  of  $10,000.  Under  the 
terms  of  the  debt  instrument,  however,  the 
interest  payments  for  each  of  the  final  five 
years  will  be  reduced  to  $5,000  if  a  specified 
annual  level  of  earnings  is  not  attained  by  A 
by  the  end  of  year  five. 

(ii)  Amount  of  qualified  stated  interest.  If 
the  payment  schedule  determined  by 
assuming  that  the  specified  earnings  level 
will  be  attained  is  treated  as  the  debt 
instrument's  sole  pa>'ment  schedule,  the 
instrument  would  provide  for  annual 
qualified  stated  interest  payments  of  SlO.OOO. 
If  the  payment  schedule  determined  by 
assuming  that  the  specified  earnings  level 
will  not  be  attained  is  treated  as  the 
instrument's  sole  payment  schedule, 
however,  only  $5,000  of  each  annual  interest 
payment  would  constitute  qualified  stated 
interest.  Accordingly,  under  paragraph  (c)(2) 
of  this  section,  only  SS,000  of  each  annual 
interest  payment  constitutes  qualified  stated 
interest.  Any  excess  of  each  annual  interest 
payment  over  $5,000  is  included  in  the  debt 
instrument's  stated  redemption  price  at 
maturity. 

Example  5.  De  minimis  OID:  interest 
holiday— {i]  Facts.  On  January  1, 1995.  C 


purchases  at  original  issue,  for  $97,561,  a 
debt  instrument  that  matures  on  January  1, 
2007,  and  has  a  stated  principal  amount  of 
$100,000.  payable  at  maturity.  The  debt 
instrument  provides  for  an  initial  interest 
holiday  of  1  quarter  and  quarterly  interest 
payments  of  $2,500  thereafter  (beginning  on 
July  1, 1995).  The  issue  price  of  the  debt 
instrument  is  $97,561.  C  chooses  to  accrue 
OID  based  on  quarterly  accrual  periods. 

(ii)  De  minimis  amount  of  OID.  But  for  the 
interest  holiday,  all  stated  interest  on  the 
debt  instrument  would  be  qualified  stated 
interest.  Under  paragraph  (d)(4)  of  this 
section,  for  purposes  of  detennining  whether 
the  debt  instrument  has  de  minimis  OID,  the 
stated  redemption  price  at  maturity  of  the 
instrument  is  $100,061  ($97,561  (issue  price) 
plus  $2,500  (the  greater  of  the  amount  of 
foregone  interest  ($2,500)  and  the  amount 
equal  to  the  excess  of  the  instrument's  stated 
principal  amount  over  its  issue  price 
($2,439)).  Thus,  the  debt  instrument  is 
treated  as  having  OID  of  $2,500  ($100,061 
minus  $97,561).  Because  this  amount  is  less 
than  the  de  minimis  amount  of  $3,001.83 
(0.0025  multiplied  by  $100,061  multiplied  by 
12  complete  years  to  maturity),  the  debt 
instrument  is  treated  as  having  no  OID,  and 
all  stated  interest  is  treated  as  qualified  stated 
interest. 

Example  6.  De  minimis  OID;  teaser  rate — 
(i)  Facts.  The  facts  are  the  same  as  in 
Example  5  of  this  [mragraph  (f)  except  that 
-Suses  an  initial  semiannual  accrual  period 
rather  than  an  initial  quarterly  accrual 
period. 

(ii)  De  minimis  amount  of  OID.  The  debt 
instrument  provides  for  an  initial  teaser  rate 
because  the  interest  rate  for  the  semiannual 
accrual  period  is  less  than  the  interest  rate 
applicable  to  the  subsequent  quarterly 
accrual  pteriods.  But  for  the  initial  teaser  rate, 
all  stated  interest  on  the  debt  instrument 
would  be  qualified  stated  interest.  Under 
paragryph  (d)(4)  of  this  section,  for  purposes 
of  determining  whether  the  debt  instrument 
has  de  minimis  OID,  the  stated  redemption 
price  at  matvirity  of  the  instrument  is 
SlOO.l 23.50  ($97,561  (issue  price)  plus 
S2.5b2.50  (the  gieater  of  the  amount  of 
foregone  interest  (S2.562.50)  and  the  amount 
equal  to  the  excess  of  the  instrument's  stated 
principal  amount  over  its  issue  price 
(S2.439)).  Thus,  the  debt  instrument  is 
treated  as  having  OID  of  $2,562.50 
(SIOO.123.50  minus  $97,561).  Because  this 
amount  is  less  than  the  de  minimis  amount 
of  $3,003.71  (0.0025  multiplied  by 
$100,123.50  multiplied  by  12  complete  years 
to  maturity),  the  debt  instrument  is  treated  as 
having  no  OID,  and  ail  stated  interest  is 
treated  as  qualified  stated  interest. 

§1.1273-2    Determination  of  Issue  price 
and  issue  date. 

(a)  Debt  instruments  i -sued  for 
money— {\]  Issue  price.  If  a  substantial 
amount  of  the  debt  instruments  in  an 
issue  is  issued  for  money,  the  issue 
price  of  each  debt  instrument  in  the 
issue  is  the  first  price  at  which  a 
substantial  amount  of  the  debt 
instruments  is  sold  for  money.  Thus,  if 
an  issue  consists  of  a  single  debt 
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instrument  that  is  issued  for  money,  the 
issue  price  of  the  debt  instnunent  is  the 
amount  paid  for  the  instrument.  For 
example,  in  the  case  of  a  debt 
instrument  evidencing  a  loan  to  a 
natiu^l  person,  the  issue  price  of  the 
instrument  is  the  amount  loaned.  See 
§  1.1275-2(d)  for  rules  regarding 
Treasury  securities.  For  purposes  of  this 
paragraph  (a),  money  includes 
functional  currency  and,  in  certain 
circumstances,  nonfunctional  currency. 
See  §  1.988-2(b)(2)  for  circumstances 
when  nonfunctional  currency  is  treated 
as  money  rather  than  as  property. 

(2)  Issue  date.  The  issue  date  of  an 
issue  described  in  paragraph  (a)(1)  of 
this  section  is  the  Hrst  settlement  date 
or  closing  date,  whichever  is  applicable, 
on  which  a  substantial  amount  of  the 
debt  instruments  in  the  issue  is  sold  for 
money. 

(b)  Publicly  traded  debt  instruments 
issued  for  property — (1)  Issue  price.  If  a 
substantial  amount  of  the  debt 
instruments  in  an  issue  is  traded  on  an 
established  market  (within  the  meaning 
of  paragraph  (f)  of  this  section)  and  the 
issue  is  not  described  in  paragraph  (a)(1) 
of  this  section,  the  issue  price  of  each 
debt  instrument  in  the  issue  is  the  fair 
market  value  of  the  debt  instrument, 
determined  as  of  the  issue  date  (as 
defined  in  paragraph  (b)(2)  of  this 
sectionl. 

(2)  7s5ue  date.  The  issue  date  of  an 
issue  described  in  paragraph  (b)(1)  of 
this  section  is  the  Hrst  date  on  which  a 
.substantial  amount  of  the  traded  debt 
instruments  in  the  issue  is  issued. 

(c)  Debt  instruments  issued  for 
publicly  traded  property — (1)  Issue 
price.  If  a  substantial  amount  of  the  debt 
instruments  in  an  issue  is  issued  for 
property  that  is  traded  on  an  established 
market  (within  the  meaning  of 
paragraph  (f)  of  this  section)  and  the 
issue  is  not  described  in  paragraph  (a)(1) 
or  (b)(1)  of  this  section,  the  issue  price 
of  each  debt  instrument  in  the  issue  is 
the  fair  market  value  of  the  property, 
determined  as  of  the  issue  date  (as 
defined  in  paragraph  (c)(2)  of  this 
section).  For  purposes  of  the  preceding 
sentence,  property  means  a  debt 
instrument,  stock,  security,  contract, 
commodity,  or  nonfunctional  currency. 
Butsee§1.988-2(b)(2)for 
circumstances  when  nonfunctional 
currency  is  treated  as  money  rather  than 
asproperty. 

(2)  Issue  date.  The  issue  date  of  an 
issue  described  m  paragraph  (c)(1)  of 
this  section  is  the  first  date  on  which  a 
substantial  amount  of  the  debt 
instruments  in  the  issue  is  issued  for 
traded  property. 

(d)  Ckher  debt  instruments — (1)  Issue 
price.  If  an  issue  of  debt  instruments  is 


not  described  in  paragraph  (a)(1),  (b)(1), 
or  (c)(1)  of  this  section,  the  issue  price 
of  each  debt  instrument  in  the  issue  is 
determined  as  if  the  debt  instrument 
were  a  separate  issue.  If  the  issue  price 
of  a  debt  instrument  that  is  treated  as  a 
separate  issue  under  the  preceding 
sentence  is  not  determined  under 
paragraph  (a)(1).  (b)(1),  or  (c)(1)  of  this 
section,  and  if  section  1274  applies  to 
the  debt  instrument,  the  issue  price  of 
the  instrument  is  determined  under 
section  1274.  Otherwise,  the  issue  price 
of  the  debt  instrument  is  its  stated 
redemption  price  at  maturity  under 
section  1273(b)(4).  See  section  1274(c) 
and  §  1.1274-1  to  determine  if  section 
1274  applies  to  a  debt  instrument. 

(2)  Issue  date.  The  issue  date  of  an 
issue  described  in  paragraph  (d)(1)  of 
this  section  is  the  date  on  which  the 
debt  instrument  is  issued  for  money  or 
in  a  sale  or  exchange. 

(e)  Special  rule  for  certain  sales  to 
bond  houses,  brokers,  or  similar 
persons.  For  purposes  of  determining 
the  issue  price  and  issue  date  of  a  debt 
instrument  under  this  section,  sales  to 
bond  houses,  brokers,  or  similar  persons 
or  organizations  acting  in  the  capacity  of 
imderwriters,  placement  agents,  or 
wholesalers  are  ignored. 

(f)  Traded  on  an  established  market 
(publicly  traded) — (1)  In  general. 
Property  (including  a  debt  instrument 
described  in  paragraph  (b)(1)  of  this 
section)  is  traded  on  an  established 
market  for  purposes  of  this  section  if,  at 
any  time  during  the  60-day  period 
ending  30  days  after  the  issue  date,  the 
property  is  described  in  paragraph  (f)(2), 
(f)(3).  (f)(4).  or  (f)(5)  of  this  section. 

(2)  Exchange  listed  property.  Property 
is  described  in  this  paragraph  (f)(2)  if  it 
is  listed  on — 

(i)  A  national  securities  exchange 
registered  under  section  6  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78f); 

(ii)  An  interdealer  quotation  system 
sponsored  by  a  national  securities 
association  registered  under  section  15A 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  780-3);  or 

(iii)  The  International  Stock  Exchange 
of  the  United  Kingdom  and  the  Republic 
of  Ireland,  Limited,  the  Frankfurt  Stock 
Exchange,  the  Tokyo  Stock  Exchange,  or 
any  other  foreign  exchange  or  board  of 
trade  that  is  designated  by  the 
Commissioner  in  the  Internal  Revenue 
Bulletin  (see  §  601.601(d)(2)(ii)  of  this 
chapter). 

(3)  Market  traded  property.  Property 
is  described  in  this  paragraph  (f)(3)  if  it 
is  property  of  a  kind  that  is  traded  either 
on  a  board  of  trade  designated  as  a 
contract  market  by  the  Commodities 


Futures  Trading  Commission  or  on  an 
interbank  market. 

(4)  Property  appearing  on  a  quotation 
medium.  Property  is  described  in  this 
paragraph  (f)(4)  if  it  appears  on  a  system 
of  general  circulation  (including  a 
computer  listing  disseminated  to 
subscribing  brokers,  dealers,  or  traders) 
that  provides  a  reasonable  basis  to 
determine  fair  market  value  by 
disseminating  either  recent  price 
quotations  (including  rates,  yields,  or 
oib^T  pricing  information)  of  one  or 
more  identified  brokers,  dealers,  or 
traders  or  actual  prices  (including  rates, 
yields,  or  other  pricing  information)  of 
recent  sales  transactions  (a  quotation 
medium).  A  quotation  medium  does  not 
include  a  directory  or  listing  of  brokers, 
dealers,  or  traders  for  specific  securities, 
such  as  yellow  sheets,  that  provides 
neither  price  quotations  nor  actual 
prices  of  recent  sales  transactions. 

(5)  Readily  quotable  debt 
instrument^— [i]  In  general.  A  debt 
instrument  is  described  in  this 
paragraph  (f)(5)  if  price  quotations  are 
readily  available  from  dealers,  brokers, 
or  traders. 

(ii)  Safe  harbors.  A  debt  instrument  is 
not  considered  to  be  described  in 
paragraph  (f)(5)(i)  of  this  section  if — 

(A)  No  other  outstanding  debt 
instrument  of  the  issuer  (or  of  any 
person  who  guarantees  the  debt 
instrument)  is  described  in  paragraph 
(f)(2).  (0(3),  or  (f)(4)  of  this  section 
(other  traded  debt); 

(B)  The  original  stated  principal 
amount  of  the  issue  that  includes  the 
debt  instrument  does  not  exceed  $25 
million; 

(C)  The  conditions  and  covenants 
relating  to  the  issuer's  performance  with 
respect  to  the  debt  instrument  are 
materially  less  restrictive  than  the 
conditions  and  covenants  included  in 
all  of  the  issuer's  other  traded  debt  (e.g., 
the  debt  instrument  is  subject  to  an 
economically  significant  subordination 
provision  whereas  the  issuer's  other 
traded  debt  is  senior);  x)r 

(D)  The  maturity  date  of  the  debt 
instrument  is  more  than  3  years  after  the 
latest  maturity  date  of  the  issuer's  other 
L-aded  debt. 

(6)  Effect  of  certain  temporary 
restrictions  on  trading.  If  there  is  any 
temporary  restriction  on  trading  a 
purpose  of  which  is  to  avoid  the 
characterization  of  the  property  as  one 
that  is  traded  on  an  established  market 
for  Federal  income  tax  purposes,  then 
the  property  is  treated  as  traded  on  an 
established  market.  For  purposes  of  the 
preceding  sentence,  a  temporary 
restriction  on  trading  need  not  be 
imposed  by  the  issuer. 
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(7)  Convertible  debt  instruments.  A 
debt  instrument  is  not  treated  as  traded 
on  an  established  market  solely  because 
the  debt  instrument  is  convertible  into 
property  that  is  so  traded. 

(g)  Treatment  of  certain  cash 
payments  incident  to  lending 
transactions — (1)  Applicability.  The 
provisions  of  this  paragraph  (g)  apply  to 
cash  payments  made  incident  to  private 
lending  transactions  (including  seller 
financing). 

(2)  Payments  from  borrower  to 
lender—ii)  Money  lending  transaction. 
In  a  lending  transaction  to  which 
section  1273(b)(2)  applies,  a  payment 
from  the  borrower  to  the  lender  (other 
than  a  payment  for  property  or  for 
services  provided  by  the  lender,  such  as 
commitment  fees  or  loan  processing 
costs)  reduces  the  issue  price  of  the  debt 
instrument  evidencing  the  loan. 
However,  solely  for  purposes  of 
determining  the  tax  consequences  to  the 
borrower,  the  issue  price  is  not  reduced 
if  the  payment  is  deductible  under 
section  461(g)(2). 

(ii)  Section  1274  transaction.  In  a 
lending  transaction  to  which  section 
1274  applies,  a  payment  from  the  buyer- 
borrower  to  the  seller-lender  that  is 
designated  as  interest  or  points  reduces 
the  stated  principal  amount  of  the  debt 
instrument  evidencing  the  loan,  but  is 
included  in  the  purchase  price  of  the 
property.  If  the  payment  is  deductible 
under  section  461(g)(2),  however,  the 
issue  price  of  the  debt  instrument  (as 
otherwise  determined  under  section 
1274  and  the  rule  in  the  preceding 
sentence)  is  increased  by  the  amount  of 
the  payment  to  compute  the  buyer- 
borrower's  interest  deductions  under 
section  163. 

(3)  Payments  from  lender  to  borrower. 
A  payment  from  the  lender  to  the 
borrower  in  a  lending  transaction  is 
treated  as  an  amount  loaned. 

(4)  Payments  between  lender  and 
third  party.  If,  as  part  of  a  lending 
transaction,  a  party  other  than  the 
borrower  (the  third  party)  makes  a 
payment  to  the  lender,  that  payment  is 
treated  in  appropriate  circumstances  as 
made  from  the  third  party  to  the 
borrower  followed  by  a  payment  in  the 
same  amount  from  the  borrower  to  the 
lender  and  governed  by  the  provisions 
of  paragraph  (g)(2)  of  this  section.  If,  as 
part  of  a  lending  transaction,  the  lender 
makes  a  payment  to  a  third  party,  that 
payment  is  treated  in  appropriate 
circumstances  as  an  additional  amount 
loaned  to  the  borrower  and  then  paid  by 
the  borrower  to  the  third  party.  The 
character  of  the  deemed  payment 
between  the  borrower  and  the  third 
party  depends  on  the  substance  of  the 
transaction. 


(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (g). 

Example  1.  Payments  from  borrower  to 
lender  in  a  cash  transaction— i'l]  Facts.  A 
lends  $100,000  to  B  for  a  terra  of  10  years. 
At  the  time  the  loan  is  made,  B  pays  S4,000 
in  points  to  A.  Assume  that  the  points  are  not 
deductible  by  B  under  section  461(g)(2)  and 
that  the  stated  redemption  price  at  maturity 
of  the  debt  instrximent  is  SlOO.OOO. 

(ii)  Payment  results  in  OID.  Under 
paragraph  (g)(2)(i)  of  this  section,  the  issue 
price  of  B's  debt  instrument  evidencing  the 
loan  is  S96,000.  Because  the  amount  of  OID 
on  the  debt  instrument  ($4,000)  is  more  than 
a  de  minimis  amount  of  OID,  A  accounts  for 
the  OID  under  §  1.1272-1.  B  accounts  for  the 
OID  under  §1.163-7. 

Example  2.  Payments  from  borrower  to 
lender  in  a  section  1274  transaction — (i) 
facts.  A  sells  property  to  B  for  $1 ,000,000  in 
a  transaction  tnat  is  not  a  potentially  abusive 
situation  (within  the  meaningof§  1.1274-3). 
In  consideration  for  the  property,  B  gives  A 
$300,000  and  issues  a  5-year  debt  instrument 
that  has  a  stated  principal  amount  of 
$700,000,  payable  at  maturity,  and  that  calls 
for  semiannual  pa>Tnents  of  interest  at  a  rate 
of  8.5  percent.  In  addition  to  the  cash 
downpayment,  B  pays  A  $14,000  designated 
as  ptoints  on  the  loan.  Assume  that  the  points 
are  not  deductible  under  section  461(g)(2). 

(ii)  Issue  price.  Under  paragraph  (g)(2)(ii) 
of  this  section,  the  stated  princip>al  amount 
of  B's  debt  instrument  is  -$686,000 
($700,000  minus  $14,000).  Assuming  a  test 
rate  of  9  percent,  compounded  semiannually, 
the  imputed  principal  amount  of  B's  debt 
instrument  under  §  1.1274-2(c)(l)  is 
$686,153.  Under  $  1.1274-2(b)(l),  the  issue 
price  of  B's  debt  instrument  is  the  stated 
principal  amount  of  $686,000.  Because  the 
amount  of  OID  on  the  debt  instrument 
($700,000-$686,000.  or  $14,000)  is  more 
than  a  de  minimis  amount  of  OID,  A 
accounts  for  the  OID  under  §  1.1272-1  and  B 
accounts  for  the  OID  under  §  1.163-7.  B's 
basis  in  the  prof)erty  purchased  is  $1,000,000 
($686,000  debt  instrument  plus  $314,000 
cash  payments). 

Example  3.  Payments  between  lender  and 
third  party  (seller-paid  points) — (i)  Facts.  A 
sells  real  property  to  B  for  $500,000  in  a 
transaction  that  is  cot  a  potenUally  abusive 
situation  (within  the  meaning  of  §1.1274-3). 
B  makes  a  cash  down  payment  of  $100,000 
and  borrows  $400,000  of  the  purchase  price 
from  f  lender,  L,  reptayable  in  annual 
instalhnents  over  a  term  of  15  years  calling 
for  interest  at  a  rate  of  9  percent, 
compounded  annually.  As  port  of  the 
transaction,  A  makes  a  payment  of  $8,000  to 
L  to  facilitate  the  loan  to  B. 

(ii)  Payment  results  in  a  de  minimis 
amount  of  OID.  Under  the  provisions  of 
paragraphs  (g)(2)(i)  and  (g)(4)  of  this  section. 
B  is  treated  as  having  made  an  $8,000 
payment  directly  to  L  and  a  payment  of  only 
$492,000  to  A  for  the  property.  Thus,  B's 
basis  in  the  property  is  $492,000.  The 
payment  to  L  reduces  the  issue  price  of  B's 
debt  instrument  to  $392,000,  resulting  in 
$8,000  of  OID  ($400,000 -$392 ,000).  Because 
the  amount  of  OID  is  de  minimis  under 
§  1.1273-l{d),  L  accounts  for  the  de  minimis 
OID  under  §  1.1273-l(d)(5).  But  see  §  1.1272- 


3  (election  to  treat  de  minimis  OID  as  OID). 
B  accounts  for  the  de  minimis  OID  under 
§1.163-7. 

(h)  Investment  units — (1)  In  general. 
Under  section  1273(c)(2).  an  investment 
unit  is  treated  as  if  the  investment  unit 
were  a  debt  instrument.  The  issue  price 
of  the  investment  unit  is  determined 
under  paragraph  (a)(1),  (b)(1).  or  (c)(1)  of 
this  section,  if  applicable.  The  issue 
price  of  the  investment  unit  is  then 
allocated  between  the  debt  instnmient 
and  the  property  right  (or  rights)  that 
comprise  the  unit  based  on  their  relative 
fair  market  values.  If  paragraphs  (a)(1). 
(b)(1).  and  (c)(1)  of  this  section  are  not 
applicable,  however,  the  issue  price  of 
the  debt  instrument  that  is  part  of  the 
investment  unit  is  determined  under 
section  1273(b)(4)  or  1274.  whichever  is 
applicable. 

(2)  Consistent  allocation  by  holders 
and  issuer.  The  issuer's  allocation  of  the 
issue  price  of  the  investment  unit  is 
binding  on  all  holders  of  the  investment 
unit.  However,  the  issuer's 
determination  is  not  binding  on  a  holder 
that  explicitly  discloses  that  its 
allocation  is  different  from  the  issuer's 
allocation.  Unless  otherwise  provided 
by  the  Commissioner,  the  disclosure 
must  be  made  on  a  statement  attached 
to  the  holder's  timely  filed  Federal 
income  tax  return  for  the  taxable  year 
that  includes  the  acquisition  date  of  the 
investment  unit.  See  §  1.1275-2(e)  for 
rules  relating  to  the  issuer's  obligation 
to  disclose  certain  information  to 
holders. 

(i)  [Reserved] 

(j)  Convertible  debt  instruments.  The 
issue  price  of  a  debt  instrument 
includes  any  amount  paid  for  an  option 
to  convert  the  instrument  into  stock  (or 
another  debt  instrument)  of  either  the 
issuer  or  a  related  party  (within  the 
meaning  of  section  267(b)  or  707(b)(1)) 
or  into,  cash  or  other  property  in  an 
amount  equal  to  the  approximate  value 
of  such  stock  (or  debt  instrument). 

(k)  Below-market  loans  subject  to 
section  7672(b).  The  issue  price  of  a 
below-market  loan  subject  to  section 
7872(b)  (a  term  loan  other  than  a  gift 
loan)  is  the  issue  price  determined 
under  this  section,  reduced  by  the 
excess  amount  determined  under 
section  7872(b)(1). 

(1)  [Reserved] 

(m)  Treatment  of  amounts 
representing  pre-issuance  accrued 
interest — (1)  Applicability.  Paragraph 
(m)(2)  of  this  section  provides  an 
alternative  to  the  general  rule  of  this 
section  for  determining  the  issue  price 
of  a  debt  instrument  if — 

(i)  A  portion  of  the  initial  purchase 
price  of  the  instrument  is  allocable  to 
interest  that  has  accrued  prior  to  the 
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issue  date  (pre-issuance  accrued 
interest);  and 

(ii)  The  instrument  provides  for  a 
payment  of  stated  interest  on  the  first 
payment  date  within  1  year  of  the  issue 
date  that  equals  or  exceeds  the  amount 
of  the  pre-issuance  accrued  interest. 

(2)  Exclusion  of  pre-issuance  accrued 
interest  from  issue  price.  If  a  debt 
instrument  meets  the  requirements  of 
paragraph  (m)(l)  of  this  section,  the 
instrument's  issue  price  may  be 
computed  by  subtracting  from  the  issue 
price  (as  otherwise  computed  under  this 
section)  the  amount  of  pre-issuance 
accrued  interest.  If  the  issue  price  of  the 
debt  instrument  is  computed  in  this 
manner,  a  portion  of  the  stated  interest 
payable  on  the  first  pa>'ment  date  must 
be  treated  as  a  return  of  the  excluded 
pre-issuance  accrued  interest,  rather 
than  as  an  amount  payable  on  the 
instrument. 

(3)  Example.  The  following  example 
illustrates  the  rule  of  paragraph  (m)  of 
this  section. 

Example,  (i)  Facts.  On  January  15. 1995.  A 
purchases  at  original  issue,  for  51,005,  B 
corporation's  debt  instrument.  The  debt 
instrument  provides  for  a  pa>TTient  of 
principal  of  SI  ,000  on  lanuary  1,  2005,  and 
provides  for  semiannual  interest  pa>-ments  of 
S60  on  January  1  and  July  1  of  each  year, 
beginning  on  July  1,  1995. 

(ii)  Determination  of  pre-issuance  accrued 
interest.  Linder  paragraphs  (m)(l)  and  (m)(2) 
of  this  section,  $5  of  the  Si  .005  initial- 
purchase  price  of  the  debt  instrument  is 
allocable  to  pre-issuance  accrued  interest. 
Accordingly,  the  debt  instrument's  issue 
price,  may  be  computed  by  subtracting  the 
amount  of  pre-issuance  accrued  interest  (S5) 
from  the  issue  price  otherwise  computed 
under  this  section  (SI. 005).  resulting  in  an 
issue  price  of  $1,000.  If  the  issue  price  is 
computed  in  this  manner,  S5  of  the  S60 
poy-ment  made  on  July  1, 1995,  must  be 
treated  as  a  repayment  by  B  of  the  pre- 
issuance  accrued  interest. 

§1.1274-1     Debt  instruments  to  «vMch 
sectton  1274  applies. 

(a)  In  general.  Subject  to  the 
exceptions  and  limitations  in  paragraph 
(b)  of  this  section,  section  1274  and  this 
section  apply  to  any  debt  instrument 
issued  in  consideration  for  the  sale  or 
exchange  of  property.  For  purposes  of 
section  1274.  property  includes  debt 
instruments  and  investment  units,  but 
does  not  include  money,  services,  or  the 
right  to  use  property.  For  the  treatment 
of  certain  obligations  given  in  exchange 
for  services  or  the  use  of  property,  see 
sections  404  and  467.  For  purposes  of 
this  paragraph  (a),  money  includes 
functional  currency  and.  in  certain 
circumstances,  nonfunctional  currency. 
See  §  1.988-2(b)(2)  for  circumstances 
when  nonfunctional  currency  is  treated 
as  money  rather  than  as  property. 


(b)  Exceptions — (1)  Debt  instrument 
with  adequate  stated  interest  and  no 
OID.  Section  1274  does  not  apply  to  a 
debt  instrument  if — 

(i)  All  interest  payable  on  the 
instalment  is  qualified  stated  interest; 

(ii)  The  stated  rate  of  interest  is  at 
least  equal  to  the  test  rate  of  interest  (as 
defined  in  §1.1274-4); 

(iii)  The  debt  instrument  is  not  issued 
in  a  potentially  abusive  situation  (as 
defined  in  §  1.1274-3);  and 

(iv)  No  payment  from  the  buyer- 
borrower  to  the  seller-lender  designated 
as  points  or  interest  is  made  at  the  time 
of  issuance  of  the  debt  instrument. 

(2)  Exceptions  under  sections 
1274(c)(ll(B}.  1274(cj(3).  1274A(c).  and 
1275(b)(1) — (i)  In  general.  Sections 
1274(c)(1)(B),  1274(c)(3).  1274A(c).  and 
1275(b)(1)  describe  certain  transactions 
to  which  section  1274  does  not  apply. 
This  paragraph  (b)(2)  provides  certain 
rules  to  be  used  in  applying  those 
exceptions. 

(ii)  Special  rules  for  certain 
exceptions  under  section  1274(c)(3) — 
(A)  Determination  of  sales  price  for 
certain  sales  of  farms.  For  purposes  of 
section  1274(c)(3)(A),  the  determination 
as  to  whether  the  sales  price  cannot 
exceed  $1,000,000  is  made  without 
regard  to  any  other  exception  to,  or 
limitation  on,  the  applicability  of 
section  1274  (e.g.,  without  regard  to  the 
special  rules  regarding  sales  of  principal 
residences  and  land  transfers  between 
related  persons).  In  addition,  the  sales 
price  is  determined  without  regard  to 
section  1274  and  without  regard  to  any 
stated  interest.  The  sales  price  includes 
the  amount  of  any  liability  included  in 
the  amount  realized  from  the  sale  or 
exchange.  See  §  1.1001-2. 

(B)  Sales  involving  total  payments  of 
$250,000  or  less.  Under  section 
1274(c)(3)(C),  the  determination  of  the 
amount  of  payments  due  under  all  debt 
instruments  and  the  amount  of  other 
consideration  to  be  received  is  made  as 
of  the  date  of  the  sale  or  exchange  or, 
if  earlier,  the  contract  date.  If  the  precise 
amount  due  under  any  debt  instrument 
or  the  precise  amount  of  any  other 
consideration  to  be  received  cannot  be 
determined  as  of  that  date,  section 
1274(c)(3)(C)  applies  only  if  it  can  be 
determined  that  the  maximum  of  the 
aggregate  amount  of  payments  due 
under  the  debt  instruments  and  other 
consideration  to  be  received  cannot 
exceed  $250,000.  For  purposes  of 
section  1274(c)(3)(C).  if  a  liability  is 
assumed  or  property  is  taken  subject  to 
a  liability,  the  aggregate  amount  of 
payments  due  includes  the  outstanding 
principal  balance  or  adjusted  issue  price 
(in  the  case  of  an  obligation  originally 
issued  at  a  discoimt)  of  the  obligation. 


(C)  Coordination  with  section  1273 
and  §  1.1273-2.  In  accordance  with 
section  1274(c)(3)(D).  section  1274  and 
this  section  do  not  apply  if  the  issue 
price  of  a  debt  instrument  issued  in 
consideration  for  the  sale  or  exchange  of 
property  is  determined  under  paragraph 
(a)(1).  (b)(1),  or  (c)(1)  of  §  1.1273-2. 

(3)  Other  e.xceptions  to  section  1274 — 
(i)  Holders  of  certain  below-market 
instruments.  Section  1274  does  not 
apply  to  any  holder  of  a  debt  instrum.ent 
that  is  issued  in  consideration  for  the 
sale  or  exchange  of  personal  use 
property  (within  the  meaning  of  section 
1275(b)(3))  in  the  hands  of  the  issuer 
and  that  evidences  a  below-market  loan 
described  in  section  7872(c)(1). 

(ii)  Transactions  involving  certain 
demand  loans.  Section  1274  does  not 
apply  to  any  debt  instrument  that 
evidences  a  demand  loan  that  is  a 
below-market  loan  described  in  section 
7872(c)(1). 

(iii)  Certain  transfers  subjt'ct  to 
section  1041.  Section  1274  does  not 
apply  to  any  debt  instrument  issued  in 
consideration  for  a  transfer  of  property 
subject  to  section  1041  (relating  to 
transfers  of  property  between  spouses  or 
incident  to  divorce). 

(c)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 

Example  J.  Single  stated  rate  paid 
semiannually.  A  debt  instrumc.it  issued  in 
consideration  for  the  sale  of  nonpublicly 
tiaded  property  in  a  transaction  that  is  not  a 
potentially  abusive  situation  calls  for  the 
pasTnent  of  a  principal  amount  of  51,000,000 
at  the  end  of  a  10-year  term  and  20 
semiannual  interest  jjayments  of  560,000. 
Assume  that  the  test  rate  of  interest  is  12 
percent,  compounded  semiannually.  The 
debt  instrument  is  not  subject  to  section  1274 
because  it  provides  for  interest  equal  to  the 
test  rate  and  all  interest  payable  on  the 
instrument  is  qualified  stated  interest. 

Example  2.  Sale  of  farm  for  debt 
instrument  with  contingent  interest — (i) 
Facts.  On  July  1,  1995.  A,  an  individual,  sells 
to  B  land  used  as  a  farm  within  the  meaning 
of  section  6420(c)(2).  As  partial  consideration 
for  the  sale,  B  issues  a  debt  instrument 
calling  for  a  single  $500,000  pa>-ment  due  in 
10  years  unless  profits-from  the  land  in  each 
of  the  10  years  preceding  maturity  of  the  debt 
instrument  exceed  a  specified  amount,  in 
which  case  B  is  to  make  a  payment  of 
$1,200,000.  The  debt  instrument  does  not 
provide  for  interest. 

(ii)  Total  payments  may  exceed  $1,000,000. 
Even  though  the  total  paymen's  ultimately 
payable  under  the  contract  may  be  less  than 
SI  .000,000.  at  the  time  of  the  sale  or 
exchange  it  cannot  be  determined  that  the 
sales  price  cannot  exceed  $1,000,000.  Thus, 
the  sale  of  the  land  used  as  a  farm  is  not  an 
excepted  transaction  described  in  section 
1274(c)(3)(A). 

Example  3.  Sale  between  related  parties 
subject  to  section  483(ef — (i)  Facts.  On  July 
1. 1995.  A.  an  individual,  sells  land  (not  used 
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as  a  fann  within  the  meaning  of  section 
6420(c)(2))  to  A's  child  B  for  S650,000.  In 
consideration  for  the  sale,  B  issues  a  10-year 
debt  instrument  to  A  that  calls  for  a  payment 
of  S650.000.  No  other  consideration  is  given. 
The  debt  instrument  does  not  provide  for 
interest. 

(ii)  Treatment  of  debt  instrument.  For 
purposes  of  section  483(e),  the  S650.000  debt 
instrument  is  treated  as  two  separate  debt 
instruments:  a  $500,000  debt  instrument  and 
a  SI 50,000  debt  instrument.  The  S500,000 
debt  instrument  is  subject  to  section  483(e), 
and  accordingly  is  covered  by  the  exception 
from  section  1274  described  in  section 
1274(c)(3)(F).  Because  the  amount  of  the 
pa>'ments  due  as  consideration  for  the  sale 
exceeds  $250,000,  however,  the  $150,000 
debt  instrument  is  subject  to  section  1274. 

§1.1274-2    Issue  price  Of  debt  Instruments 
to  which  section  1274  applies. 

(a)  In  general.  If  section  1274  applies 
to  a  debt  instrument,  section  1274  and 
this  section  determine  the  issue  price  of 
tlie  debt  instniment.  For  rules  relating  to 
the  determination  of  the  amount  and 
timing  of  OID  to  be  included  in  income, 
see  section  1272  and  the  regulations 
thereunder. 

(b)  Issue  price — (1)  Debt  instruments 
that  provide  for  adequate  stated 
interest;  stated  principal  amount.  The 
issue  price  of  a  debt  instrument  that 
provides  for  adequate  stated  interest  is 
the  stated  principal  amount  of  the  debt 
instrument.  For  purposes  of  section 
1274,  the  stated  principal  amount  of  a 
debt  instrument  is  the  aggregate  amount 
of  all  payments  due  under  the  debt 
instrument,  excluding  any  amount  of 
stated  interest.  Under  §  1.1273- 
2(g)(2)(ii),  however,  the  stated  principal 
amount  of  a  debt  instrument  is  reduced 
by  any  payment  from  the  buyer- 
borrower  to  the  seller-lender  that  is 
designated  as  interest  or  points.  See 
Example  2  of  §  1.1273-2(g)(5). 

(2)  Debt  instruments  that  do  not 
provide  for  adequate  stated  interest; 
imputed  principal  amount.  The  issue 
price  of  a  debt  instrument  that  does  not 
provide  for  adequate  stated  interest  is 
the  imputed  principal  amount  of  the 
debt  instrument. 

(3)  Debt  instruments  issued  in  a 
potentially  abusive  situation;  fair 
market  value.  Notwithstanding 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  in  the  case  of  a  debt  instrument 
issued  in  a  potentially  abusive  situation 
(as  defined  in  §  1.1274-3),  the  issue 
price  of  the  debt  instrument  is  the  fair 
market  value  of  the  property  received  in 
exchange  for  the  debt  instrument, 
reduced  by  the  fair  market  value  of  any 
consideration  other  than  the  debt 
instrument  issued  in  consideration  for 
the  sale  or  exchange. 

(c)  Determination  of  whether  a  debt 
instrument  provides  for  adequate  stated 


interest — (1)  In  general.  A  debt 
instrument  provides  for  adequate  stated 
interest  if  its  stated  principal  amount  is 
less  than  or  equal  to  its  imputed 
principal  amount.  Imputed  principal 
amount  means  the  sum  of  the  present 
values,  as  of  the  issue  date,  of  all 
payments,  including  payments  of  stated 
interest,  due  under  the  debt  instrument 
(determined  by  using  a  discount  rate 
equal  to  the  test  rate  of  interest  as 
determined  under  §1.1274—4).  If  a  debt 
instrument  has  a  single  fixed  rate  of 
interest  that  is  paid  or  compounded  at 
least  annually,  and  that  rate  is  equal  to 
or  greater  than  the  test  rate,  the  debt 
instrument  has  adequate  stated  interest. 

(2)  Determination  of  present  value. 
The  present  value  of  a  payment  is 
determined  by  discounting  the  payment 
from  the  date  it  becomes  due  to  the  date 
of  the  sale  or  exchange  at  the  test  rate 
of  interest.  To  determine  present  value, 
a  compounding  period  must  be  selected, 
and  the  test  rate  must  be  based  on  the 
same  compounding  period. 

(d)  Treatment  of  certain  options.  This 
paragraph  (d)  provides  rules  for 
determining  the  issue  price  of  a  debt 
instrument  to  which  section  1274 
applies  (other  than  a  debt  instrument 
issued  in  a  potentialjy  abusive  situation) 
that  is  subject  to  one  or  more  options 
described  in  both  paragraphs  (c)(1)  and 
(c)(5)  of  §  1.1272-1.  Under  this 
paragraph  (d),  an  issuer  will.be  deemed 
to  exercise  or  not  exercise  an  option  or 
combination  of  options  in  a  manner  that 
minimizes  the  instrument's  imputed 
principal  amount,  and  a  holder  will  be 
deemed  to  exercise  or  not  exercise  an 
option  or  combination  of  options  in  a 
manner  that  maximizes  the  instrument's 
imputed  principal  amount.  If  both  the 
issuer  and  the  holder  have  options,  the 
rules  of  this  paragraph  (d)  are  applied  to 
the  options  in  the  order  that  they  may 
be  exercised.  Thus,  the  deemed  exercise 
of  one  option  may  eliminate  other 
options  that  are  later  in  time.  See 

§  1.1272-l(c)(5)  to  determine  the  debt 
instrument's  yield  and  maturity  for 
purposes  of  determining  the  accrual  of 
OID  with  respect  to  the  instrument. 

(e)  Mandatory  sinking  funds.  In 
determining  the  issue  price  of  a  debt 
instrument  to  which  section  1274 
applies  (other  than  a  debt  instrument 
issued  in  a  potentially  abusive  situation) 
and  that  is  subject  to  a  mandatory 
sinking  fund  provision  described  in 

§  1.1272-l(c)(3)(ii).  the  mandatory 
sinking  fund  provision  is  ignored. 

(f)  Treatment  of  variable  rate  debt 
instruments — (1)  Stated  interest  at  a 
qualified  floating  rate — (i)  In  general. 
For  purposes  of  paragraph  (c)  of  this 
section,  the  imputed  principal  amount 
of  a  variable  rate  debt  instrument 


(within  the  meaning  of  §  1.127S-5(a)) 
that  provides  for  stated  interest  at  a 
qualified  floating  rate  (or  rates)  is 
determined  by  assuming  that  the 
instrument  provides  for  a  fixed  rate  of 
interest  for  each  accrual  period  to  which 
a  qualified  floating  rate  applies.  For 
purposes  of  the  preceding  sentence,  the 
assiuned  fixed  rate  in  each  accrual 
period  is  the  greater  of — 

(A)  The  value  of  the  applicable 
quahfied  floating  rate  as  of  the  first  date 
on  which  there  is  a  binding  written 
contract  that  substantially  sets  forth  the 
terms  under  which  the  sale  or  exchange 
is  ultimately  consummated;  or 

(B)  The  value  of  the  applicable 
qualified  floating  rate  as  of  the  date  on 
which  the  sale  or  exchange  occurs. 

(ii)  Interest  rate  restrictions. 
Notwithstanding  paragraph  (f)(l)(i)  of 
this  section,  if,  as  a  result  of  interest  rate 
restrictions  (such  as  an  interest  rate 
cap),  the  expected  yield  of  the  debt 
instrument  taking  the  restrictions  into 
account  is  significantly  less  than  the 
expected  yield  of  the  debt  instrument 
without  regard  to  the  restrictions,  the 
interest  payments  on  the  debt 
instrument  (other  than  any  fixed  interest 
payments)  are  treated  as  contingent 
payments.  Reasonably  symmetric 
interest  rate  caps  and  floors,  or 
reasonably  symmetric  governors,  that 
are  fixed  throughout  the  term  of  the  debt 
instrument  do  not  result  in  the  debt 
instrument  being  subject  to  this  rule. 

(2)  Stated  interest  at  a  single  objective 
rate.  For  purposes  of  paragraph  (c)  of 
this  section,  the  imputed  principal 
amount  of  a  variable  rate  debt 
instrument  (within  the  meaning  of 
§  1.1275-5(a))  that  provides  for  stated 
interest  at  a  single  objective  rate  is 
determined  by  treating  the  interest 
payments  as  contingent  payments. 

(g)  Contingent  payments.  IReserved] 

(n)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section.  Each 
example  assumes  a  30-day  month,  360- 
day  year.  In  addition,  each  example 
assumes  that  the  debt  instrument  is  not 
a  qualified  debt  instnmient  (as  defined 
in  section  1274A(b))  and  is  not  issued 
in  a  potentially  abusive  situation. 

Example  J .  Debt  instrument  without  a 
fixed  rate  owr  its  entire  term — (i)  Facts.  On 
January  1, 1995,  A  sells  nonpublicly  traded 
property  to  B  for  a  stated  purchase  price  of 
$3,500,000.  In  consideration  for  the  sale.  B 
makes  a  down  payment  of  $500,000  and 
issues  a  10-year  debt  instrument  with  a  stated 
principal  amount  of  $3,000,000,  [>ayable  at 
maturity.  The  debt  instrument  calls  for  no 
interest  in  the  first  2  years  and  interest  at  a 
rate  of  IS  percent  payable  annually  over  the 
remaining  8  years  of  the  debt  instrument.  The 
first  interest  payment  of  $450,000  is  due  on 
December  31.  1997,  and  the  last  interest 
payment  is  due  on  December  31,  2004. 
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together  with  the  $3,000,000  payment  of 
principal.  Assume  that  the  test  rate  of  interest 
applicable  to  the  debt  instrument  is  10.5 
percent,  compounded  annually. 

(ii)  Applicability  of  section  1274.  Because 
the  debt  instrument  does  not  provide  for  any 
interest  during  the  first  2  years,  none  of  the 
interest  on  the  debt  instrument  is  qualified 
stated  interest  Therefore,  the  issue  price  of 
the  debt  instrument  is  determined  under 
section  1274.  See  §  1.1274-l(b)(l).  If  the  debt 
instrument  has  adequate  stated  interest,  the 
issue  price  of  the  instrument  is  its  stated 
principal  amount  Otherwise,  the  issue  price 
of  the  debt  instrument  is  its  imputed 
principal  amount  The  debt  instrument  has 
adequate  stated  interest  only  if  the  stated 
principal  amount  is  less  than  or  equal  to  the 
imputed  principal  amount. 

(iii)  Determination  of  imputed  principal 
amount.  To  compute  the  imputed  principal 
amount  of  the  debt  instrument,  all  payments 
due  under  the  debt  instrument  are 
discounted  back  to  the  issue  date  at  10.5 
percent,  compounded  annually,  as  follows: 

(A)  The  present  value  of  the  $3,000,000 
principal  payment  payable  on  December  31, 
2004,  is  SI. 105,346.59.  determined  as 
follows: 

$3,000,000 
,     $1.105.346.59  = - 

(1+.I05/1) 

(B)  The  present  value  of  the  eight  interest 
paymentsof  $450,000  as  of  January  1, 1997, 
is  $2,357,634.55.  determined  as  follows: 

l-d+.lOS/l)'* 
$2,357,634.55  =  $450,000  x 

(.105/ 1) 

(C)  The  present  value  of  this  interim 
amount  as  of  January  1. 1995.  is 

SI. 930,865. 09.  determined  as  follows: 


$1,930,865.09  = 


$2,357,634.55 


(1+.105/1) 

(iv)  Determination  of  issue  price.  The  debt 
instnunent's  imputed  principal  amount  (that 
is,  the  present  value  of  all  payments  due 
under  the  debt  instrument)  is  S3.036.211. 68 
($1,105,346.59+51,930,865.09).  Because  the 
stated  principal  amount  ($3,000,000)  is  less 
than  the  imputed  principal  amount,  the  debt 
instrument  provides  for  adequate  stated 
interest.  Therefore,  the  issue  price  of  the  debt 
instrument  is  its  stated  principal  amount 
(S3.000.fX)0). 

Example  2.  Debt  instrument  subject  to 
issuer  call  option — (i)  Facts.  On  January  1. 
1995.  in  partial  consideration  for  the  sale  of 
nonpublicly  traded  property,  H  corpwration 
issues  to  C  a  10-year  debt  instrument, 
maturing  on  January  1,  2005,  with  a  stated 
princip>al  amount  of  $10,000,000,  payable  on 
that  date.  The  debt  instrument  provides  for 
annual  payments  of  interest  of  8  percent  for 
the  first  5  years  and  14  percent  for  the  final 
5  years,  pwyable  on  January  1  of  each  year, 
beginning  on  January  1, 1996.  In  addition  the 
debt  instrument  provides  H  with  the 
unconditional  option  to  call  (prepay)  the  debt 
instrument  at  the  end  of  5  years  for  its  stated 
principal  amount  of  $10,000,000.  Assume 
that  the  Federal  mid-term  and  long-term  rates 


applicable  to  the  sale  based  on  annual 
compxKinding  are  9  j)ercent  and  10  p)ercent. 
resf>ectively. 

(ii)  Option  presumed  exercised.  Assuming 
exercise  of  the  call  option,  the  imputed 
principal  amount  as  determined  under 
{>aragraph  (d)  of  this  section  is  $9,611,034.87 
(the  present  value  of  all  of  the  payments  due 
within  a  5-year  term  discounted  at  a  test  rate 
of  9  pwrcent,  comf)ounded  annually). 
Assuming  nonexercise  of  the  call  option,  the 
imputed  principal  amount  is  $10,183,354.78 
(the  present  value  of  all  of  the  payments  due 
within  a  10-year  term  discounted  at  a  test 
rate  of  10  f)ercent.  compounded  annually). 
For  purptoses  of  determining  the  imputed 
princip>al  amount,  the  option  is  presumed 
exercised  because  the  imputed  principal 
amount,  assuming  exercise  of  the  option,  is 
less  than  the  imputed  principal  amount, 
assuming  the  option  is  not  exercised. 
Because  the  option  is  presumed  exercised, 
the  debt  instrument  fails  to  provide  for 
adequate  stated  interest  because  the  imputed 
principal  amount  (59,611.034.87)  is  less  than 
the  stated  principal  amount  ($10,000,000). 
Thus,  the  issue  price  of  the  debt  instrument 
is  $9,611,034.87. 

Example  3.  Variable  rate  debt  instrument 
with  a  single  rate  owr  its  entire  term — (i) 
Farts.  On  January  1, 1995,  A  sells  B 
nonpublicly  traded  prof>erty.  In  p>artial 
consideration  for  the  sale,  B  issues  a  debt 
instrument  in  the  principal  amount  of 
$1,000,000,  payable  in  5  years.  The  debt 
instrument  calls  for  interest  payable  monthly 
at  a  rate  of  1  percentage  point  above  the 
average  prime  lending  rate  of  a  major  bank 
for  the  month  preceding  the  month  of  the 
interest  payment.  Assume  that  the  test  rate  of 
interest  applicable  to  the  debt  instrument  is 
10.5  fjercent,  comp>ounded  monthly.  Assume 
also  that  l  percentage  p>oint  above  the  prime 
lending  rate  of  the  designated  bank  on  the 
date  of  the  sale  is  12.5  percent,  compounded 
monthly,  which  is  greater  than  1  percentage 
p>oint  above  the  prime  lending  rate  of  the 
designated  bank  on  the  first  date  on  which 
there  is  a  binding  written  contract  that 
substantially  sets  forth  the  terms  under 
which  the  sale  is  consummated. 

(ii)  Debt  instrument  has  adequate  stated 
interest.  The  debt  instrument  is  a  variable 
rate  debt  instrument  (within  the  meaning  of 
5 1.1275-5)  that  provides  for  stated  interest  at 
a  qualified  floating  rate.  Under  paragraph 
(f)(l)(i)  of  this  section,  the  debt  instrument  is 
treated  as  if  it  provided  for  a  fixed  rate  of 
interest  equal  to  12.5  pjercent,  compnaunded 
monthly.  Because  the  test  rate  of  interest  is 
10.5  percent,  compounded  monthly,  the  debt 
Instrument  provides  for  adequate  stated 
interest. 

Example  4.  Debt  instrument  with  a  capped 
variable  rate.  On  July  1, 1995,  A  sells 
nonpublicly  traded  property  to  B  in  return 
for  a  debt  instrument  with  a  stated  principal 
amount  of  $10,000,000,  payable  on  July  1, 
2005.  Interest  is  payable  on  July  1  of  each 
year,  beginning  on  July  1, 1996,  at  the 
Federal  short-term  rate  for  June  of  the  same 
year.  The  debt  instrument  provides,  however, 
that  the  interest  rate  cannot  rise  above  8.5 
piercent.  compounded  annually.  Assume  that, 
as  of  the  date  the  test  rate  of  interest  for  the 
debt  instrument  is  determined,  the  Federal 


short-term  rate  is  8  percent,  compounded 
annually.  Assume  further  that,  as  a  result  of 
the  interest  rate  cap  of  8.5  p>ercent, 
compounded  annually,  the  exp>ected  yield  of 
the  debt  instrument  is  significantly  less  than 
the  exp>ected  yield  of  the  debt  instrument  if 
it  did  not  include  the  interest  rate  cap.  Under 
paragraph  (f)(l)(ii)  of  this  section,  the 
variable  payments  are  treated  as  contingent 
payments  for  purposes  of  this  section. 

§1.1274-3    Potentially  abusive  situations 
defined. 

(a)  In  general.  For  purposes  of  section 
1274.  a  potentially  abusive  situation 
means — 

(1)  A  tax  shelter  (as  defined  in  section 
6662(d)(2)(C)(ii));  or 

(2)  Any  other  situation  involving — 
(i)  A  recent  sales  transaction; 

(ii)  Nonrecourse  financing; 

(iii)  Financing  with  a  term  in  excess 
of  the  useful  life  of  the  property:  or 

(iv)  A  debt  instrument  with  clearly 
excessive  interest. 

(b)  Operating  rules — (1)  Debt 
instivment  exchanged  for  nonrecourse 
financing.  Nonrecourse  financing  does 
not  include  an  exchange  ota 
nonrecourse  debt  instrument  for  an 
outstanding  recourse  or  nonrecourse 
debt  instrument. 

(2)  Nonrecourse  debt  with  substantial 
down  payment.  Nonrecourse  financing 
does  not  include  a  sale  or  exchange  of 

a  real  property  interest  financed  by  a 
nonrecourse  debt  instrument  if.  in 
addition  to  the  nonrecourse  debt 
instrument,  the  purchaser  makes  a 
down  payment  in  money  that  equals  or 
exceeds  20  percent  of  the  total  stated 
purchase  price  of  the  real  property 
interest.  For  purposes  of  the  preceding 
sentence,  a  real  property  interest  means 
any  interest,  other  than  an  interest 
solely  as  a  creditor,  in  real  property. 

(3)  Clearly  excessive  interest.  Interest 
on  a  debt  instrument  is  clearly  excessive 
if  the  interest,  in  light  of  the  terms  of  the 
debt  instrument  and  the 
creditworthiness  of  the  borrower,  is 
clearly  greater  than  the  arm's  length 
amount  of  interest  that  would  have  been 
charged  in  a  cash  lending  transaction 
between  the  same  two  parties. 

(c)  Other  situations  to  be  specified  by 
Commissioner.  The  Commissioner  may 
designate  in  the  Internal  Revenue 
Bulletin  situations  that,  although 
described  in  paragraph  (a)(2)  of  this 
section,  will  not  be  treated  as 
potentially  abusive  because  they  do  not 
have  the  effect  of  significantly 
misstating  basis  or  amount  realized  (see 
§601.601(d)(2)(ii)  of  this  chapter). 

(d)  Consistency  rule.  The  issuer's 
determination  that  the  debt  instrument 
is  or  is  not  issued  in  a  potentially 
abusive  situation  is  binding  on  all 
holders  of  the  debt  instrument. 
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However,  the  issuer's  determination  is 
not  binding  on  a  holder  who  explicitly 
discloses  a  position  that  is  inconsistent 
with  the  issuer's  determination.  Unless 
otherwise  prescribed  by  the 
Commissioner,  the  disclosure  must  be 
made  on  a  statement  attached  to  the 
holder's  timely  filed  Federal  income  tax 
return  for  the  taxable  year  that  includes 
the  acquisition  date  of  the  debt 
instrument.  See  §  1.1275-2(e)  for  rules 
relating  to  the  issuer's  obligation  to 
disclose  certain  information  to  holders. 

§§  1.1274-3T  and  1.1274-6T    [Removed] 
Par.  10.  Sections  1.1274-3T  and 

1.1274-6Tare  removed  as  of  April  4, 

1994. 
Par.  11.  Sections  1.1274-4  and 

1.1274-5  are  added  to  read  as  follows: 

§1.1274-4    Test  rate. 

(a)  Determination  of  test  rate  of 
interest — (1)  In  general— [i)  Test  rate  is 
the  3-month  rate.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  the  test 
rate  of  interest  for  a  debt  instrument 
issued  in  consideration  for  the  sale  or 
exchange  of  property  is  the  3-monlh 
rate. 

(ii)  The  3-month  rate.  Except  as 
provided  in  paragraph  (a)(l)(iii)  of  this 
section,  the  3-month  rate  is  the  lower 
of— 

(A)  The  lowest  applicable  Federal  rate 
(based  on  the  appropriate  compounding 
period)  in  effect  during  the  3-month 
period  ending  with  the  first  month  in 
which  there  is  a  binding  written 
contract  that  substantially  sets  forth  the 
terms  under  which  the  sale  or  exchange 
is  ultimately  consummated;  or 

(B)  The  lowest  applicable  Federal  rate 
(based  on  the  appropriate  compounding 
period)  in  effect  during  the  3-month 
period  ending  with  the  month  in  which 
the  sale  or  exchange  occurs. 

(iii)  Special  rule  if  there  is  no  binding 
ivritten  contract.  If  there  is  no  binding 
written  contract  that  substantially  sets 
forth  the  terms  under  which  the  sale  or 
exchange  is  ultimately  consummated, 
the  3-month  rate  is  the  lowest 
applicable  Federal  rate  (based  on  the 
appropriate  compounding  period)  in 
effect  during  the  3-month  period  ending 
with  the  month  in  which  the  sale  or 
exchange  occiu^. 

(2)  Test  rate  for  certain  debt 
instruments — (i)  Sale-leaseback 
transactions.  Under  section  1274(e) 
(relating  to  certain  sale-leaseback 
transactions),  the  test  rate  is  110  percent 
of  the  3-month  rate  determined  under 
paragraph  (a)(1)  of  this  section.  For 
purposes  of  section  1274(e)(3),  related 
party  means  a  f>erson  related  to  the 
transferor  within  the  meaning  of  section 
267(b)  or  707(b)(1). 


(ii)  Qualified  debt  instrument.  Under 
section  1274A(a),  the  test  rate  for  a 
qualified  debt  instrument  is  no  greater 
than  9  percent,  compounded 
semiannually,  or  an  equivalent  rate 
based  on  an  appropriate  compounding 
period. 

(iii)  Alternative  test  rate  for  short-term 
obligations — (A)  Requirements.  This 
paragraph  (a)(2)(iii)(A)  provides  an 
alternative  test  rate  under  section 
1274(d)(1)(D)  for  a  debt  instrument  with 
a  maturity  of  1  year  or  less.  This 
alternative  test  rate  applies,  however, 
only  if  the  debt  instrument  provides  for 
adequate  stated  interest  using  the 
alternative  test  rate,  the  issuer  provides 
on  the  face  of  the  debt  instrument  that 
the  instrument  quahfies  as  having 
adequate  stated  interest  under  section 
1274(d)(1)(D),  and  the  issuer  and  holder 
treat  or  agree  to  treat  the  instrument  as 
having  adequate  stated  interest. 

(B)  Alternative  test  rate.  For  purposes 
of  paragraph  (a)(2)(iii)(A),  the 
alternative  test  rate  is  the  market  yield 
on  U.S.  Treasury  bills  with  the  same 
maturity  date  as  the  debt  instrument.  If 
the  same  maturity  date  is  not  available, 
the  market  yield  on  U.S.  Treasury  bills 
that  mature  in  the  same  week  or  month 
as  the  debt  instrument  is  used.  The 
alternative  test  rate  is  determined  as  of 
the  date  on  which  there  is  a  binding 
vkTitten  contract  that  substantially  sets 
forth  the  terms  under  which  the  sale  or 
exchange  is  ultimately  consummated  or 
af  of  the  date  of  the  sale  or  exchange, 
whichever  date  results  in  a  lower  rate. 
If  there  is  no  binding  written  contract, 
however,  the  alternative  test  rate  is 
determined  as  of  the  date  of  the  sale  or 
exchange. 

(b)  Applicable  Federal  rate.  Except  as 
otherwise  provided  in  this  section,  the 
applicable  Federal  rate  for  a  debt 
instrument  is  based  on  the  term  of  the 
instrument  (i.e.,  short-term,  mid-term, 
or  long-term).  See  section  1274(d)(1). 
The  Internal  Revenue  Service  publishes 
the  applicable  Federal  rates  for  each 
month  in  the  Internal  Revenue  Bulletin 
(see  §601.601(d)(2)(ii)  of  this  chapter). 
The  applicable  Federal  rates  are  based 
on  the  yield  to  maturity  of  outstanding 
marketable  obligations  of  the  United 
States  of  similar  maturities  during  the 
one  month  period  ending  on  the  14th 
day  of  the  month  preceding  the  month 
for  which  the  rates  are  applicable. 

(c)  Special  rules  to  determine  the  term 
of  a  debt  instrument  for  purposes  of 
determining  the  applicable  Federal 
rate — (1)  Installment  obligation.  If  a  debt 
instrument  is  an  installment  obligation 
(as  defined  in  §  1.1273-l(e)(l)).  the  term 
of  the  instrument  is  the  instrument's 
weighted  average  maturity  (as  defined 
in  §  1.1273-l(e)(3)). 


(2)  Certain  variable  rate  debt 
instruments — (i)  In  general.  Except  as 
otherwise  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  if  a  variable  rate 
debt  instrument  (as  defined  in  §  1.1275- 
5(a))  provides  for  stated  interest  at  a 
qualified  floating  rate  (or  rates),  the  term 
of  the  instrument  is  determined  by 
reference  to  the  longest  interval  between 
interest  adjustment  dates,  or,  if  the 
variable  rate  debt  instrument  provides 
for  a  fixed  rate,  the  interval  between  the 
issue  date  and  the  last  day  on  which  the 
fixed  rate  applies,  if  this  interval  is 
longer. 

(ii)  Restrictions  on  adjustments.  If, 
due  to  significant  restrictions  on 
variations  in  a  qualified  Hoating  rate  or 
the  use  of  certain  formulae  pursuant  to 
§  1.1275-5(b){2)  (e.g.,  15  percent  of  1- 
year  LIBOR,  plus  800  basis  points),  the 
rate  in  substance  resembles  a  fixed  rate, 
the  applicable  Federal  rate  is 
determined  by  reference  to  the  term  of 
the  debt  instrument. 

(3)  Counting  of  either  the  issue  date 
or  the  maturity  date.  The  term  of  a  debt 
instrument  includes  either  the  issue 
date  or  the  maturity  date,  but  not  both 
dates. 

(4)  Certain  debt  instruments  that 
provide  for  principal  payments 
uncertain  as  to  time.  If  a  debt 
instrument  provides  for  principal 
payments  that  are  fixed  in  total  amount 
but  uncertain  as  to  time,  the  term  of  the 
instrument  is  determined  by  reference 
to  the  latest  possible  date  on  which  a 
principal  payment  can  be  made  or,  in 
the  case  of  an  installment  obligation,  by 
reference  to  the  longest  weighted 
average  maturity  under  any  possible 
payment  schedule. 

fd)  Foreign  currency  loans.  If  all  of  the 
payments  of  a  debt  instrument  are 
denominated  in,  or  determined  by 
reference  to,  a  currency  other  than  the 
U.S.  dollar,  the  applicable  Federal  rate 
for  the  debt  instrument  is  a  foreign 
currency  rate  of  interest  that  is 
analogous  to  the  applicable  Federal  rate 
described  in  this  section.  For  this 
purpose,  an  analogous  rate  of  interest  is 
a  rate  based  on  yields  (with  the 
appropriate  compounding  period)  of  the 
highest  grade  of  outstanding  marketable 
obligations  denominated  in  such 
currency  (excluding  any  obligations  that 
benefit  fixim  special  tax  exemptions  or 
preferential  tax  rates  not  available  to 
debt  instruments  generally)  with  due 
consideration  given  to  the  maturities  of 
the  obligations. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 

Example  1 .  Variable  rote  debt  instrument 
that  limits  the  amount  of  increase  and 
decrease  in  the  rale — (i)  forts.  On  July  1. 
1996.  A  sells  nonpublicly  traded  property  to 
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B  in  return  for  a  5-year  debt  instnuneat  that 
providee  for  interest  to  be  paid  on  |uly  1  of 
each  year,  beginning  on  July  1, 1997.  based 
on  the  prime  rate  ofa  local  bank  on  that  date. 
However,  the  interest  rate  cannot  increase  or 
decrease  from  one  year  to  the  next  by  more 
than  .25  percentage  points  (25  basis  points). 

(ii)  Significant  restriction.  The  debt 
instrument  is  a  variable  rate  debt  instrument 
(as  defined  in  §  1.1275-5)  that  provides  for 
stated  Interest  at  a  qualified  fk)ating  rate. 
Assume  that  based  on  all  the  bets  and 
circumstances,  the  restriction  is  a  significant 
restriction  on  the  variations  in  the  rate  of 
interest.  Under  paragraph  (cK2)(ii)  of  this 
section,  the  applicable  Federal  rate  is 
determined  by  reference  to  the  term  of  the 
debt  instrument,  and  the  applicable  Federal 
rate  is  the  Federal  mid-term  rate. 

Example  2.  Installment  obligation— {i) 
Facts.  On  January  1.  1996.  A  sells 
nonpublicly  traded  property  to  B  in  exchange 
for  a  debt  instrument  that  calls  for  a  payment 
of  S500.000  on  January  1,  2001.  and  a 
payment  of  $1,000,000  on  January  1.  2006. 
The  debt  instrument  does  not  pro%ride  for  any 
stated  Interest. 

(ii)  Defermi'nofj'on  of  term.  The  debt 
instnunent  is  an  installment  obligation. 
Under  pttragraph  (c)(1)  of  this  section,  the 
term  of  the  debt  instrument  is  its  weighted 
average  maturity  (as  defined  in  §  1.1273- 
1(e)(3)).  The  debt  instrument's  weighted 
average  maturity  is  8.33  years,  which  is  the 
sum  of  (A)  the  ratio  of  the  first  payment  to 
total  payments  (500.000/1.500.000). 
multiplied  by  the  number  of  complete  years 
from  the  issue  date  until  the  payment  is  due 
(5  years),  and  (B)  the  ratio  of  the  second 
payment  to  total  paymenU  (1.000.000/ 
1.500,000).  multiplied  by  the  number  of 
complete  years  from  the  issue  date  until  the 
second  payment  is  due  (10  years). 

(iil)  Applicable  Federal  rate.  Based  on  the 
calculation  in  paragraph  (il)  of  this  example, 
the  term  of  the  debt  instrument  Is  treated  as 
8.33  )rear8.  Consequently,  the  applicable 
Federal  rate  is  the  Federal  mid-term  rate. 

{1.1274-6    Assumptions. 

(a)  In  general.  Section  1274  does  not 
apply  to  a  debt  instnunent  if  the  debt 
instrument  is  assumed,  or  prop>erty  is 
taken  subject  to  the  debt  instrument,  in 
connection  with  a  sale  or  exchange  of 
property,  unless  the  terms  of  the  debt 
instrument,  as  part  of  the  sale  or 
exchange,  are  modified  in  a  manner  that 
would  constitute  an  exchange  under 
section  1001. 

(b)  Modifications  of  debt 
instruments — (1)  In  general.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  if  a  debt  instrument  is  assumed, 
or  property  is  taken  subject  to  a  debt 
instrument,  in  connection  with  a  sale  or 
exchange  of  property,  the  terms  of  the 
debt  instrument  are  modified  as  part  of 
the  sale  or  exchange,  and  the 
modification  triggers  an  exchange  under 
section  1001,  the  modification  is  treated 
as  a  separate  transaction  taking  place 
immediately  before  the  sale  or  exchange 
and  is  attributed  to  the  seller  of  the 


property.  For  purposes  of  this  paragraph 
(b).  a  debt  instrument  is  not  considered 
to  be  modified  as  part  of  the  sale  or 
exchange  unless  the  seller  knew  or  had 
reason  to  know  about  the  modification. 

(2)  Election  to  treat  buyer  as 
modifying  the  debt  instrument — (i)  In 
general.  Rather  than  having  the  rules  in 
paragraph  (b)(1)  of  this  section  apply, 
the  seller  and  buyer  may  jointly  elect  to 
treat  the  transaction  as  one  in  which  the 
buyer  first  assumed  the  original 
(unmodified)  debt  instrument  and  then 
subsequently  modified  the  debt 
instrument.  For  this  purpose,  the 
modification  is  treated  as  a  separate 
transaction  taking  place  immediately 
after  the  sale  or  exchange. 

(ii)  Time  and  manner  of  making  the 
election.  The  buyer  and  seller  make  the 
election  under  paragraph  (b)(2)(i)  of  this 
section  by  jointly  signing  a  statement 
that  includes  the  names,  addresses,  and 
taxpayer  identification  numbers  of  the 
seller  and  buyer,  and  a  clear  indication 
that  the  election  is  being  made  under 
paragraph  (b)(2)(i)  of  this  section.  Both 
the  buyer  and  the  seller  must  sign  this 
statement  not  later  than  the  earlier  of 
the  last  day  (including  extensions)  for 
filing  the  Federal  income  tax  return  of 
the  buyer  or  seller  for  the  taxable  year 
in  which  the  sale  or  exchange  of  the 
property  occurs.  The  buyer  and  seller 
should  attach  this  signed  statement  (or 
a  copy  thereof)  to  their  timely  filed 
Federal  income  tax  returns. 

(c)  Wraparound  indebtedness.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  issuance  of  wraparound 
indebtedness  is  not  considered  an 
assumption. 

(d)  Consideration  attributable  to 
assumed  debt.  If.  as  part  of  the 
consideration  for  the  sale  or  exchange  of 
property,  the  buyer  assumes,  or  takes 
the  property  subject  to.  an  indebtedness 
that  was  issued  with  OID  (including  a 
debt  instrument  issued  in  a  prior  sale  or 
exchange  to  which  section  1274 
applied),  the  portion  of  the  buyer's  basis 
in  the  property  and  the  seller's  amount 
realized  attributable  to  the  debt 
instrument  equals  the  adjusted  issue 
price  of  the  debt  instrument  as  of  the 
date  of  the  sale  or  exchange. 

Par.  12.  Sections  1.1274A-1,  1.1275- 
1  and  1.1275-2  are  added  to  read  as 
follows: 

§1.1  Zf 4A-1    Special  rules  for  certain 
transacttons  wttere  stated  principal  amount 
does  not  exceed  $2,800,000. 

(a)  In  general.  Section  1274A  allows 
the  use  of  a  lower  test  rate  for  purposes 
of  sections  483  and  1274  in  the  case  of 
a  qualified  debt  instrument  (as  defined 
in  section  1274A{b))  and.  if  elected  by 
the  borrower  and  the  lender,  the  use  of 


the  cash  receipts  and  disbursements 
method  of  accounting  for  interest  on  a 
cash  method  debt  instrument  (as 
defined  in  section  1274A(c)(2)).  This 
section  provides  s{>ecial  rules  for 
qualified  debt  instrtmients  and  cash 
method  debt  instruments. 

(b)  Rules  for  both  qualified  and  cash 
method  debt  instruments— {I)  Sale- 
leaseback  transactions.  A  debt 
instnunent  issued  in  a  sale- leaseback 
transaction  (within  the  meaning  of 
section  1274(e))  cannot  be  either  a 
qualified  debt  instrument  or  a  cash 
method  debt  instnunent. 

(2)  Debt  instruments  calling  for 
contingent  payments.  A  debt  instrument 
that  provides  for  contingent  payments 
cannot  be  a  qualified  debt  instrument 
unless  it  can  be  determined  at  the  time 
of  the  sale  or  exchange  that  the 
maximum  stated  principal  amount  due 
under  the  debt  instrument  cannot 
exceed  the  amount  specified  In  section 
1274A(b).  Similarly,  a  debt  instrument 
that  provides  for  contingent  payments 
cannot  be  a  cash  method  debt 
instrument  unless  it  can  be  determined 
at  the  time  of  the  sale  or  exchange  that 
the  maximum  stated  principal  amount 
due  under  the  debt  instrument  cannot 
exceed  the  amount  specified  in  section 
1274A(c)(2)(A). 

(3)  Aggregation  of  transactions — (i) 
General  rule.  The  aggregation  rules  of 
section  1274A(d)(l)  are  applied  using  a 
facts  and  circumstances  test. 

(ii)  Examples.  The  following 
examples  illustrate  the  application  of 
section  1274A(d)(l)  and  paragraph 
(b)(3)(i)  of  this  section. 

Example  1.  Aggregation  of  two  sales  to  a 
single  person.  In  two  transactions  evidenced 
by  separate  sales  agreements.  A  sells 
undivided  half  interests  in  Blackacre  to  B. 
The  sains  are  pursuant  to  a  plan  for  the  sale 
ofa  100  percent  interest  in  BlacliAcre  to  B. 
These  sales  or  exchanges  are  part  of  a  series 
of  related  transactions  and,  thus,  are  treated 
as  a  single  sale  for  purposes  of  section 
1274A. 

Example  2.  Aggregation  of  two  purchases 
by  unrelated  individuals.  Pursuant  to  a  plan, 
unrelated  individuals  X  and  Y  purchase 
undivided  half  interests  in  Blackacre  from  A 
and  subsequently  contribute  these  interests 
to  a  partnership  in  exchange  for  equal 
interests  in  the  partnership.  These  purchases 
are  treated  as  part  of  the  same  transaction 
and.  thus,  are  treated  as  a  single  sale  for 
purposes  of  section  1274A. 

Example  3.  Aggregation  of  sales  made 
pursuant  to  a  tender  offer  Fifteen  unrelated 
individuals  own  all  of  the  stock  of  X 
Corporation.  Y  Corporation  makes  a  tender 
offer  to  these  15  shareholders.  The  temis 
offered  to  each  shareholder  are  identical. 
Shareholders  holding  a  majority  of  the  shares 
of  X  Corporation  elect  to  tender  their  shares 
pursuant  to  Y  Corpyoration's  offer.  These  sales 
are  part  of  the  same  transaction  and.  thus,  are 
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treated  as  a  single  sale  for  purposes  of  section 
1274A. 

Example  4.  No  aggregation  for  separate 
sales  of  similar  property  to  unrelated 
persons.  Pursuant  to  a  newspapmr 
advertisement,  X  Corporation  offers  for  sale 
similar  condominiums  in  a  single  building. 
The  prices  of  the  units  vary  due  to  a  variety 
of  factors,  but  the  financing  terms  offered  by 
X  Corporation  to  all  buyers  are  identical.  The 
units  are  purchased  by  unrelated  buyers  who 
decided  whether  to  purchase  units  in  the 
building  at  the  price  and  on  the  terms  offered 
by  X  Corporation,  without  regard  to  the 
actions  of  other  buyers.  Because  each  buyer 
acts  individually,  the  sales  are  not  part  of  the 
same  transaction  or  a  series  of  related 
transactions  and,  thus,  are  treated  as  separate 
sales.  « 

(4)  Inflation  adjustment  of  dollar 
amounts.  Under  section  1274A(d)(2), 
the  dollar  amounts  specified  in  sections 
1274A(b)  and  1274A(c)(2)(A)  are 
adjusted  for  inflation.  The  dollar 
amounts,  adjusted  for  infiation,  are 
published  in  the  Internal  Revenue 
Bulletin  (see  §601.601(d)(2)(ii)  of  this 
chapter). 

(c)  Rules  for  cash  method  debt 
instruments — (1)  Time  and  manner  of 
making  cash  method  election.  The 
borrower  and  lender  make  the  election 
described  in  section  1274A(c){2)(D)  by 
jointly  signing  a  statement  that  includes 
the  names,  addresses,  and  taxpayer 
identification  numbers  of  the  borrower 
and  lender,  a  clear  indication  that  an 
election  is  being  made  under  section 
1274A(c)(2),  and  a  declaration  that  the 
debt  instrument  with  respect  to  which 
the  election  is  being  made  fulfills  the 
requirements  of  a  cash  method  debt 
instrument.  Both  the  borrower  and  the 
lender  must  sign  this  statement  not  later 
than  the  earlier  of  the  last  day 
(including  extensions)  for  filing  the 
Federal  income  tax  return  of  the 
borrower  or  lender  for  the  taxable  year 
in  which  the  debt  instrument  is  issued. 
The  borrower  and  lender  should  attach 
this  signed  statement  (or  a  copy  thereof) 
to  their  timely  filed  Federal  income  tax 
returns. 

(2)  Successors  of  electing  parties. 
Except  as  otherwise  provided  in  this 
paragraph  (c)(2),  the  cash  method 
election  under  section  1274A(c)  applies 
to  any  successor  of  the  electing  lender 
or  borrower.  Thus,  for  any  period  after 
the  transfer  of  a  cash  method  debt 
instrument,  the  successor  takes  into 
account  the  interest  (including  unstated 
interest)  on  the  instrument  under  the 
cash  receipts  and  disbursements  method 
of  accounting.  Nevertheless,  if  the 
lender  (or  any  successor  thereof) 
transfers  the  cash  method  debt 
instrument  to  a  taxpayer  who  uses  an 
accrual  method  of  accounting,  section 
1272  rather  than  section  1274A(c) 


applies  to  the  successor  of  the  lender 
with  respect  to  the  debt  instrument  for 
any  period  after  the  date  of  the  transfer. 
The  borrower  (or  any  successor  thereof), 
however,  remains  on  the  cash  receipts 
and  disbursements  method  of 
accounting  with  respect  to  the  cash 
method  debt  instrument. 

(3)  Modified  debt  instrument.  In  the 
case  of  a  debt  instrument  issued  in  a 
debt-for-debt  exchange  that  qualifies  as 
an  exchange  under  section  1001.  the 
debt  instrument  is  eligible  for  the 
election  to  be  a  cash  method  debt 
instrument  if  the  other  prerequisites  to 
making  the  election  in  section  1274A(c) 
are  met.  However,  if  a  principal  purpose 
of  the  modification  is  to  defer  interest 
income  or  deductions  through  the  use  of 
the  election,  then  the  debt  instrument  is 
not  eligible  for  the  election. 

(4)  Debt  incurred  or  continued  to 
purchase  or  cany  a  cash  method  debt 
instrument.  If  a  debt  instrument  is 
incurred  or  continued  to  purchase  or 
carry  a  cash  method  debt  instrument, 
rules  similar  to  those  under  section 
1277  apply  to  determine  the  timing  of 
the  interest  deductions  for  the  debt 
instrument.  For  purposes  of  the 
preceding  sentence,  rules  similar  to 
those  under  section  265(a)(2)  apply  to 
determine  whether  a  debt  instrument  is 
incurred  or  continued  to  purchase  or 
carry  a  cash  method  debt  instrument. 

§1.1275-1     Deflnttions. 

(a)  Applicability.  The  definitions 
contained  in  this  section  apply  for 
purposes  of  sections  163(e)  and  1271 
through  1275  and  the  regulations 
thereunder. 

(b)  Adjusted  issue  price — (1)  In 
general.  The  adjusted  issue  price  of  a 
debt  instrument  at  the  beginning  of  the 
first  accrual  period  is  the  issue  price. 
Thereafter,  the  adjusted  issue  price  of 
the  debt  instrument  is  the  issue  price  of 
the  debt  instrument — 

(i)  Increased  by  the  amount  of  OID 
previously  includible  in  the  gross 
income  of  any  holder  (determined 
without  regard  to  section  1272(a)(7)  and 
section  1272(c)(1));  and 

(ii)  Decreased  by  the  amount  of  any 
payment  previously  made  on  the  debt 
instrument  other  than  a  payment  of 
qualified  stated  interest.  See  §  1.1275- 
2(0  for  rules  regarding  adjustments  to 
adjusted  issue  price  on  a  pro  rata 
prepayment. 

(2)  Adjusted  issue  price  for 
subsequent  holders.  For  purposes  of 
calculating  OID  accruals,  acquisition 
premium,  or  market  discount,  a  holder 
(other  than  a  purchaser  at  original 
issuance)  determines  adjusted  issue 
price  in  any  manner  consistent  with  the 


regulations  under  sections  1271  through 
1275. 

(c)  OID.  OID  means  original  issue 
discount  (as  defined  in  section  1273(a) 
and  §1.1273-1). 

(d)  Debt  instrument.  Except  as 
provided  in  section  1275(a)(1)(B) 
(relating  to  certain  annuity  contracts), 
debt  instrument  means  any  instrument 
or  contractual  arrangement  that 
co'hstitutes  indebtedness  under  general 
principles  of  Federal  income  tax  law 
(including,  for  example,  a  certificate  of 
deposit  or  a  loan).  Nothing  in  the 
regulations  under  sections  163(e),  483. 
and  1271  through  1275.  however,  shall 
influence  whether  an  instrument 
constitutes  indebtedness  for  Federal 
income  tax  purposes. 

(e)  Tax-exempt  obligations.  For 

purposes  of  section  1275(a)(3)(B). y" 

exempt  from  tax  means  exempt  from 
Federal  income  tax. 

(f)  Issue.  Two  or  more  debt 
instruments  are  part  of  the  same  issue 
if  they  have  the  same  credit  and 
payment  terms  and  are  sold  reasonably 
close  in  time  either  pursuant  to  a 
common  plan  or  as  part  of  a  single 
transaction  or  a  series  of  related 
transactions.  See  §  1.1275-2(d)(2)  for 
special  rules  relating  to  reopenings  of 
Treasury  securities. 

(g)  Debt  instruments  issued  by  a 
natural  person.  If  an  entity  is  a  primary 
obligor  under  a  debt  instrument,  the 
debt  instrument  is  considered  to  be 
issued  by  the  entity  and  not  by  a  natural 
person  even  if  a  natural  person  is  a  co- 
maker and  is  jointly  liable  for  the  debt 
instrument's  repayment.  A  debt 
instrument  issued  by  a  partnership  is 
considered  to  be  issued  by  the 
partnership  as  an  entity  even  if  the 
partnership  is  composed  entirely  of 
natural  persons. 

(h)  Publicly  offered  debt  instrument. 
A  debt  instrument  is  publicly  offered  if 
it  is  part  of  an  issue  of  debt  instruments 
the  initial  offering  of  which — 

(1)  Is  registered  with  the  Securities 
and  Exchange  Commission;  or 

(2)  Would  be  required  to  be  registered 
under  the  Securities  Act  of  1933  (15 
U.S.C.  77a  et  seq.)  but  for  an  exemption 
from  registration — 

(i)  Under  section  3  of  the  Securities 
Act  of  1933  (relating  to  exempted 
securities); 

(ii)  Under  any  law  (other  than  the 
Securities  Act  of  1933)  because  of  the 
identity  of  the  issuer  or  the  nature  of  the 
security;  or 

(iii)  Because  the  issue  is  intended  for 
distribution  to  persons  who  are  not 
United  States  persons. 
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§1.1 275-2    Special  rules  relating  to  debt 
instruments. 

(a)  Payment  ordering  rule — (1)  In 
general.  Except  as  provided  in 
paragraph  (a)(2]  of  this  section,  each 
payment  under  a  debt  instrument  is 
treated  first  as  a  payment  of  OID  to  the 
extent  of  the  OID  that  has  accrued  as  of 
the  date  the  payment  is  due  and  has  not 
been  allocated  to  prior  payments,  and 
second  as  a  payment  of  principal.  Thus, 
no  portion  of  any  pa)'ment  is  treated  as 
prepaid  interest. 

(2)  Exceptions.  The  rule  in  paragraph 
(a)(1)  of  this  section  does  not  apply  to — 

(i)  A  payment  of  qualified  stated 
interest; 

(ii)  A  payment  of  points  deductible 
under  section  461(g)(2),  in  the  case  of 
the  issuer; 

(iii)  A  pro  rata  prepayment  described 
in  paragraph  (f)(2)  of  this  section;  or 

(iv)  A  payment  of  additional  interest 
or  a  similar  charge  provided  with 
respect  to  amounts  that  are  not  paid 
when  due. 

(b)  Debt  instruments  distributed  by 
corporations  with  respect  to  stock — (1) 
Treatment  of  distribution.  For  purposes 
of  determining  the  issue  price  of  a  debt 
instrument  distributed  by  a  corporation 
with  respect  to  its  stock,  the  instrument 
is  treated  as  issued  by  the  corporation 
for  property.  See  section  1275(a)(4). 
Thus,  under  section  1273rb)(3),  the 
issue  price  of  a  distributed  debt 
instrument  that  is  traded  on  an 
established  market  is  its  fair  market 
value.  The  issue  price  of  a  distributed 
debt  instrument  that  is  not  traded  on  an 
established  market  is  determined  under 
section  1274  or  section  1273(b)(4). 

(2)  Issue  date.  The  issue  date  of  a  debt 
instrument  distributed  by  a  corporation 
with  respect  to  its  stock  is  the  date  of 
the  distribution. 

(c)  Aggregation  of  debt  instruments — 
(1)  General  rule.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  debt 
instruments  issued  in  connection  with 
the  same  transaction  or  related 
transactions  (determined  based  on  all 
the  facts  and  circumstances)  are  treated 
as  a  single  debt  instrument  for  purposes 
of  sections  1271  through  1275  and  the 
regulations  thereunder.  This  rule 
ordinarily  applies  only  to  debt 
instruments  of  a  single  issuer  that  are 
issued  to  a  single  holder.  The 
Commissioner  may,  however,  aggregate 
debt  instruments  tbat  are  issued  by 
more  than  one  issuer  or  that  are  issued 
to  more  than  one  holder  if  the  debt 
instruments  are  issued  in  an 
arrangement  that  is  designed  to  avoid 
the  aggregation  rule  (e.g.,  debt 
instruments  issued  by  or  to  related 
parties  or  debt  instruments  originally 
issued  to  di^erent  holders  with  the 


understanding  that  the  debt  instruments 
will  be  transferred  to  a  single  holder). 

(2)  Exception  if  separate  issue  price 
established.  Paragraph  (c)(1)  of  this 
section  does  not  apply  to  a  debt 
instrument  if — 

(i)  The  debt  instrument  is  part  of  an 
issue  a  substantial  portion  of  which  is 
traded  on  an  established  market  within 
the  meaning  of  §  1.1273-2(0;  or 

(ii)  The  debt  instrument  is  part  of  an 
issue  a  substantial  portion  of  which  is 
issued  for  money  (or  for  property  traded 
on  an  established  market  within  the 
meaning  of  §  1.1273-2(0)  to  parties  who 
are  not  related  to  the  issuer  or  holder 
and  who  do  not  purchase  other  debt 
instruments  of  the  same  issuer  in 
connection  with  the  same  transaction  or 
related  transactions. 

(3)  Special  rule  for  debt  instruments 
that  provide  for  the  issuance  of 
additional  debt  instruments.  If,  under 
the  terms  of  a  debt  instrument  (the 
original  debt  instrument),  the  holder 
may  receive  one  or  more  additional  debt 
instruments  of  the  issuer,  the  additional 
debt  instrument  or  instruments  are 
aggregated  with  the  original  debt 
instrument.  Thus,  the  payments  made 
pursuant  to  an  additional  debt 
instrument  are  treated  as  made  on  the 
original  debt  instrument,  and  the 
distribution  by  the  issuer  of  the 
additional  debt  instrument  is  not 
considered  to  be  a  payment  made  on  the 
original  debt  instrument.  This  paragraph 
(c)(3)  applies  regardless  of  whether  the 
right  to  receive  an  additional  debt 
instrument  is  fixed  as  of  the  issue  date 
or  is  contingent  upon  subsequent 
events.  See  §  1.1272-l(c)  for  the 
treatment  of  certain  rights  to  issue 
additional  debt  instruments  in  lieu  of 
cash  payments. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  set  forth  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section. 

Example  I.  Exception  for  debt  instruments 
issued  separately  to  other  purchasers.  On 
lanuary  1. 1995.  Corporation  M  issues  two 
series  of  bonds.  Series  A  and  Series  B.  The 
two  series  are  sold  for  cash  and  have 
different  terms.  Although  some  holders 
purchase  bonds  from  both  series,  a 
sut>staDtial  portion  of  the  tmnds  is  issued  to 
different  holders.  H  purchases  bonds  bom 
both  series.  Under  the  exception  in  paragraph 
(c)(2)(ii)  of  this  section,  the  Series  A  and 
Series  B  bonds  purchased  by  H  are  not 
aggregated. 

Example  2.  Tiered  REMlCs.  Z  forms  a  dual 
tier  real  estaUb  mortgage  investment  conduit 
(REMIC).  In  the  dual  tier  structure.  Z  forms 
REMIC  A  to  acquire  a  pool  of  real  estate 
mortgages  and  to  issue  a  residual  interest  and 
several  classes  of  regular  interests. 
Contemporaneously,  Z  forms  REMIC  B  to 
acquire  as  qualified  mortgages  all  of  the 


regular  interests  in  REMIC  A.  REMIC  B  issues 
several  classes  of  regular  interests  and  a 
residual  interest,  and  Z  sells  all  of  those 
interests  to  unrelated  parties  in  a  public 
offering.  Under  the  general  rule  set  out  in 
paragraph  (c)(1)  of  this  section,  all  of  the 
regular  interests  issued  by  REMIC  A  and  held 
by  REMIC  B  are  treated  as  a  single  debt 
instrument  for  purposes  of  sections  1271 
through  1275. 

(d)  Special  rules  for  Treasury 
securities — (1)  Issue  price  and  issue 
date.  The  issue  price  of  an  issue  of 
Treasury  securities  is  the  average  price 
of  the  debt  instruments  sold.  The  issue 
date  of  an  issue  of  Treasury  securities  is 
the  first  settlement  date  on  which  a 
substantial  amount  of  the  securities  in 
the  issue  is  sold. 

(2)  Reopenings  of  Treasury 
securities — (i)  Treatment  of  additional 
Treasury  securities.  Additional  Treasury 
securities  issued  in  a  qualified 
reopening  are  part  of  the  same  issue  as 
the  original  Treasury  securities  and 
have  the  same  issue  date  as  the  original 
Treasury  securities.  The  issue  price  of 
both  the  original  Treasury  securities  and 
the  additional  Treasury  securities  is  the 
average  price  at  which  the  original 
Treasury  securities  were  sold.  This 
paragraph  (d)(2)  applies  to  qualified 
reopenings  that  occur  on  or  after  March 
25,  1992. 

(ii)  Definitions — (A)  Additional 
Treasury  securities.  Additional  Treasury 
securities  are  Treasury  securities  with 
terms  that  are  in  all  respects  identical  to 
the  terms  of  the  original  Treasury 
securities  and  that  are  issued  (without 
regard  to  paragraph  (d)(2)(i)  of  this 
section)  not  more  than  12  months  after 
the  original  Treasury  securities  were 
first  issued  to  the  public. 

(B)  Original  Treasury  securities. 
Original  Treasury  securities  are 
securities  comprising  any  issue  of 
outstanding  Treasury  securities. 

(C)  Qualified  reopening.  A  qualified 
reopening  is  a  reopening  of  Treasury 
securities  intended  to  alleviate  an  acute, 
protracted  shortage  of  the  original 
Treasury  securities. 

(e)  Disclosure  of  certain  information 
to  holders.  Certain  provisions  of  the 
regulations  under  section  163(e)  and 
sections  1271  through  1275  provide  that 
the  issuer's  determination  of  an  item 
controls  the  holder's  treatment  of  the 
item.  In  such  a  case,  the  issuer  must 
provide  the  relevant  information  to  the 
holder  in  a  reasonable  manner.  For 
example,  the  issuer  may  provide  the 
name  or  title  and  either  the  address  or 
telephone  number  of  a  representative  of 
the  issuer  who  will  make  available  to 
holders  upon  request  the  information 
required  for  holders  to  comply  with 
these  provisions  of  the  regulations. 
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(0  Treatment  of  pro  rata 
prepayments — (1)  Treatment  as 
retirement  of  separate  debt  instrument. 
A  pro  rata  prepayment  is  treated  as  a 
payment  in  retirement  of  a  portion  of  a 
debt  instrument,  which  may  result  in  a 
gain  or  loss  to  the  holder.  Generally,  the 
gain  or  loss  is  calculated  by  assuming 
that  the  original  debt  instrument 
consists  of  two  instruments,  one  that  is 
retired  and  one  that  remains 
outstanding.  The  adjusted  issue  price, 
holder's  adjusted  basis,  and  accrued  but 
unpaid  ODD  of  the  original  debt 
instrument,  determined  immediately 
before  the  pro  rata  prepayment,  are 
allocated  between  these  two 
instruments  based  on  the  portion  of  the 
instrument  that  is  treated  as  retired  by 
the  pro  rata  prepayment. 

(2)  Definition  of  pro  rata  prepayment. 
For  purposes  of  paragraph  (f)(1)  of  this 
section,  a  pro  rata  preftayment  is  a 
payment  on  a  debt  instrument  made 
prior  to  maturity  that — 

(i)  Is  not  made  pursuant  to  the 
instrument's  payment  schedule 
(including  a  payment  schedule 
determined  under  §  1.1272-l(c)); and 

(ii)  Results  in  a  substantially  pro  rata 
reduction  of  each  payment  remaining  to 
be  paid  on  the  instrument. 

(g)  Anti-abuse  rule.  [Reserved] 

Par.  13.  In  §  1.1275-3,  the  section 
heading  and  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  1.1275-3    OIO  Information  reporting 
rsquirements. 

(a)  In  general.  This  section  provides 
legending  and  information  reporting 
requirements  intended  to  facilitate  the 
reporting  of  OID. 

^)  Information  required  to  be  set  forth 
on  face  of  debt  instruments  that  are  not 
publicly  offered — (1)  In  general.  Except 
as  provided  in  paragraph  (b)(4)  or 
paragraph  (d)  of  this  section,  this 
paragraph  (b)  applies  to  any  debt 
instrument  that  is  not  publicly  offered 
(within  the  meaning  of  §  1.1275-l(h)),  is 
issued  in  physical  form,  and  has  OID. 
The  issuer  of  any  such  debt  instrument 
must  legend  the  instrument  by  stating 
on  the  face  of  the  instrument  that  the 
debt  instrument  was  issued  with  OID.  In 
addition,  the  issuer  must  either — 

(i)  Set  forth  on  the  face  of  the  debt 
instrument  the  issue  price,  the  amount 
of  OID,  the  issue  date,  and  the  yield  to 
maturity;  or 

(ii)  Provide  the  name  or  title  and 
either  the  address  or  telephone  number 
of  a  representative  of  the  issuer  who 
will,  beginning  no  later  than  10  days 
after  the  issue  date,  promptly  make 
available  to  holders  upon  request  the 
information  described  in  paragraph 
(b)(l)(i)  of  this  section. 


(2)  Time  for  legending.  An  issuer  may 
satisfy  the  requirements  of  this 
paragraph  (b)  by  legending  the  debt 
instrument  when  it  is  first  issued  in 
physical  form.  Legending  is  not 
required,  however,  before  the  first 
holder  of  the  debt  instrument  disposes 
of  the  instrument. 

(3)  Legend  must  survive  reissuance 
upon  transfer  Any  new  physical 
security  that  is  issued  (for  example, 
upon  registration  of  transfer  of 
ownership)  must  contain  any  required 
legend. 

(4)  Exceptions.  Paragraph  (b)(1)  of  this 
section  does  not  apply  to  debt 
instnmients  described  in  section 
1272(a)(2)  (relating  to  debt  instruments 
not  subject  to  the  periodic  OID 
inclusion  rules),  debt  instrumepffT 
issued  by  natural  persons  (as  defined  in 
§  1.6049-4(0(2)).  REMIC  regular 
interests  or  other  debt  instruments 
subject  to  section  1272(a)(6).  or  stripped 
bonds  and  coupons  within  the  meaning 
of  section  1286. 


S1.1275-3T    [R«n>ovwl] 
Par.  14.  Section  1.1275-3T  is 

removed  as  of  February  2, 1994. 
Par.  15.  Section  1.1275-5  is  added  to 

read  as  follows: 

§  1 .1 27S-S    Variable  rate  debt  Instruments. 

(a)  Applicability — (1)  In  general.  This 
section  provides  rules  for  variable  rate 
debt  instruments.  For  purposes  of 
section  163(e)  and  sections  1271 
through'1275,  a  variable  rate  debt 
instrument  is  a  debt  instrument  that 
meets  the  conditions  described  in 
paragraphs  (a)(2),  (a)(3),  and  (a)(4)  of 
this  section. 

(2)  Principal  payments.  The  issue 
price  of  the  debt  instrument  must  not 
exceed  the  total  noncontingent  principal 
payments  by  more  than  an  amount 
equal  to  the  lesser  of — 

(i)  .015  multiplied  by  the  product  of 
the  total  noncontingent  princip>al 
payments  and  the  number  of  complete 
years  to  maturity  from  the  issue  date  (or, 
in  the  case  of  an  installment  obligation, 
the  weighted  average  maturity  as 
defined  in  §  1.1273-l(e)(3)):  or 

(ii)  15  percent  of  the  total 
noncontingent  principal  payments. 

(3)  Stated  interest—ii)  General  rule. 
The  debt  instrument  must  provide  for 
stated  interest  (compounded  or  paid  at 
least  annually)  at — 

(A)  One  or  more  qualified  floating 
rates; 

(B)  A  single  fixed  rate  and  one  or 
more  qualified  floating  rates: 

(C)  A  single  objective  rate;  or 

(D)  A  single  fixed  rate  and  a  single 
objective  rate  that  is  a  qualified  inverse 
floating  rate. 


(ii)  Certain  debt  instruments  bearing 
interest  at  a  fixed  rate  for  an  initial 
period.  If  interest  on  a  debt  instrument 
is  stated  at  a  fixed  rate"^  an  initial 
period  of  less  than  1  yearfetiowed  by 
a  variable  rate  that  is  either  a  qualified 
floating  rate  or  an  objective  rate  for  a 
subsequent  period,  and  the  value  of  the 
variable  rate  on  the  issue  date  is 
intended  to  approximate  the  fixed  rate, 
the  fixed  rate  and  the  variable  rate 
together  constitute  a  single  qualified 
floating  rate  or  objective  rate.  A  fixed 
rate  and  a  variable  rate  will  be 
conclusively  presumed  to  meet  the 
requirements  of  the  preceding  sentence 
if  the  value  of  the  variable  rate  on  the 
issue  date  does  not  differ  from  the  value 
of  the  fixed  rate  by  more  than  .25 
percentage  points  (25  basis  points). 

(4)  Current  value.  The  debt 
instrument  must  provide  that  a  qualified 
floating  rate  or  objective  rate  in  effect  at 
any  time  during  the  term  of  the 
instrument  is  set  at  a  current  value  of 
that  rate.  A  current  value  is  the  value  of 
the  rate  on  any  day  that  is  no  earlier 
than  3  months  prior  to  the  first  day  on 
which  that  value  is  in  effect  and  no  later 
than  1  year  following  that  first  day. 

(b)  Qualified  floaUng  rate— (1)  In 
general.  A  variable  rate  is  a  qualified 
floating  rate  if  variations  in  the  value  of 
the  rate  can  reasonably  be  exf)ected  to 
measure  contemporaneous  variations  in 
the  cost  of  newly  borrowed  funds  in  the 
currency  in  which  the  debt  instrument 
is  denominated.  The  rate  may  measure 
contemporaneous  variations  in 
borrowing  costs  for  the  issuer  of  the 
debt  instrument  or  for  issuers  in  general. 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  a  multiple  of  a  qualified 
floating  rate  is  not  a  qualified  floating 
rate.  If  a  debt  instrument  provides  for 
two  or  more  qualified  floating  rates  that 
can  reasonably  be  expected  to  have 
approximately  the  same  values 
throughout  the  term  of  the  instrument, 
the  qualified  floating  rates  together 
constitute  a  single  qualified  floating 
rate.  Two  or  more  qualified  floating 
rates  will  be  conclusively  presumed  to 
meet  the  requirements  of  the  preceding 
sentence  if  the  values  of  all  rates  on  the 
issue  date  are  within  .25  percentage 
points  (25  basis  points)  of  each  other. 

(2)  Certain  rates  based  on  a  qualified 
floating  rate.  A  variable  rate  is  a 
qualified  floating  rate  if  it  is  equal  to 
either — 

(i)  The  product  of  a  qualified  floating 
rate  described  in  paragraph  (b)(1)  of  this 
section  and  a  fixed  multiple  that  is 
greater  than  zero  but  not  more  than  1.35; 
or 

(ii)  The  product  of  a  qualified  floating 
rate  described  in  paragraph  (b)(1)  of  this 
section  and  a  fixed  multiple  that  is 
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greater  than  zero  but  not  more  than  1.35, 
increased  or  decreased  by  a  fixed  rate. 

(3)  Restrictions  on  the  stated  rate  of 
interest.  A  variable  rate  is  not  a  qualified 
floating  rate  if  it  is  subject  to  a 
restriction  or  restrictions  on  the 
maximum  stated  interest  rate  (cap),  a 
restriction  or  restrictions  on  the 
minimum  stated  interest  rate  (floor),  a 
restriction  or  restrictions  on  the  amount 
of  increase  or  decrease  in  the  stated 
interest  rate  (governor),  or  other  similar 
restrictions.  Notwithstanding  the 
preceding  sentence,  the  following 
restrictions  will  not  cause  a  variable  rate 
to  fail  to  be  a  qualified  floating  rate — 

(i)  A  cap,  floor,  or  governor  that  is 
fixed  throughout  the  term  of  the  debt 
instrument; 

(ii)  A  cap  or  similar  restriction  that  is 
not  reasonably  expected  as  of  the  issue 
date  to  cause  the  yield  on  the  debt 
instrument  to  be  significantly  less  than 
the  expected  yield  determined  without 
the  cap; 

(iii)  A  floor  or  similar  restriction  that 
is  not  reasonably  expected  as  of  the 
issue  date  to  cau.se  the  yield  on  the  debt 
instrument  to  be  significantly  more  than 
the  expected  yield  determined  without 
the  floor;  or 

(iv)  A  governor  or  similar  restriction 
that  is  not  rea-sonably  expected  as  of  the 
issue  date  to  cause  the  yield  on  the  debt 
instrument  to  be  significantly  more  or 
significantly  less  than  the  expected 
yield  determined  without  the  governor. 

(c)  Objective  rate — (1)  In  general.  An 
objective  rate  is  a  rate  (other  than  a 
qualified  floating  rate)  that  is 
determined  using  a  single  fixed  formula 
and  that  is  based  on — 

(i)  One  or  more  qualified  floating 
rates; 

(ii)  One  or  more  rates  where  each  rate 
would  be  a  qualified  floating  rate  for  a 
debt  instrument  denominated  in  a 
currency  other  than  the  currency  in 
which  the  debt  instrument  is 
denominated; 

(iii)  The  yield  or  changes  in  the  price 
of  one  or  more  items  of  personal 
property  (other  than  stock  or  debt  of  the 
issuer  or  a  related  party  within  the 
meaning  of  section  267(b)  or  707(b)(1)), 
provided  each  item  of  property  is 
actively  traded  within  the  meaning  of 
section  1092(d)(1)  (determined  without 
regard  to  section  1092(d)(3));  or 

(iv)  A  combination  of  rates  described 
in  paragraphs  (c)(l](i),  (c)(l)(ii),  and 
(c)(l)(iii)  of  this  section. 

(2)  Other  objective  rates  to  be 
specified  by  Commissioner.  The 
Commissioner  may  designate  in  the 
Internal  Revenue  Bulletin  variable  rates 
other  than  those  described  in  paragraph 
(c)(1)  of  this  section  that  will  be  treated 


as  objective  rates  (see  §601.601(d)(2}(ii) 
of  this  chapter). 

(3)  Qualified  inverse  floating  rate.  An 
objective  rate  described  in  paragraph 
(c)(1)  of  this  section  is  a  qualified 
inverse  floating  rate  if — 

(i)  The  rate  is  equal  to  a  fixed  rate 
minus  a  qualified  floating  rate;  and 

(ii)  The  variations  in  the  rate  can 
reasonably  be  expected  to  inversely 
reflect  contemporaneous  variations  in 
the  cost  of  newly  borrowed  funds 
(disregarding  any  restrictions  on  the  rate 
that  are  described  in  paragraphs 
(b)(3)(i),  (b)(3)(ii),  (b)(3)(iii).  and 
(b)(3)(iv)  of  this  section). 

(4)  Significant  front-loading  or  back- 
loading  of  interest.  Notwithstanding 
paragraph  (c)(1)  of  this  section,  a 
variable  rate  of  interest  on  a  debt 
instrument  is  not  an  objective  rate  if  it 
is  reasonably  expected  that  the  average 
value  of  the  rate  during  the  first  half  of 
the  instrument's  term  will  be  either 
significantly  less  than  or  significantly 
greater  than  the  average  value  of  the  rate 
during  the  final  half  of  the  instrument's 
term. 

(5)  Tax-exempt  debt.  Notwithstanding 
paragraph  (c)(1)  of  this  section,  in  the 
case  of  any  tax-exempt  obligation 
(within  the  meaning  of  section 
1275(a)(3)),  a  variable  rate  is  an 
objective  rate  only  if  it  is  a  qualified 
inverse  floating  rate. 

(d)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraphs  (b)  and 
(c)  of  this  section.  For  purposes  of  these 
examples,  assume  that  paragraphs  (c)(4) 
and  (c)(5)  of  this  section  do  not  apply. 

Example  1.  Rate  based  on  LIBOR.  X  issues 
a  debt  instrument  that  provides  for  annual 
pa^Tnents  of  interest  at  a  rate  equal  to  the 
value  of  the  1-year  London  Interbank  Offen^d 
Rate  (UBOR)  at  the  end  of  each  year. 
Variations  in  the  yalue  of  1-year  LIBOR  over 
the  term  of  the  debt  instrument  can 
reasonabiy  be  expected  to  measure 
contcmpwrarseous  variations  in  the  cost  of 
newly  borrowed  funds  over  that  term. 
Accordingly,  the  rate  is  a  qualified  floating 
rate. 

Example  2.  Rate  increased  by  a  fixed 
amount.  X  i.ssucs  a  debt  instrument  that 
provides  for  annual  pajinents  of  interest  at 
a  rate  equal  to  200  basis  points  (2  percent) 
plus  the  current  value,  at  the  end  of  each 
year,  of  the  average  yield  on  1-year  Treasury 
securities  as  published  in  Federal  Reserve 
bulletins.  Variations  in  the  value  of  this 
interest  rate  can  reasonably  be  expected  to 
measure  contemporaneous  variations  in  the 
cost  of  newly  borrowed  funds.  Accordingly, 
the  rate  is  a  qualified  floating  rate. 

Example  3.  Rate  based  on  commercial 
paper  rate.  X  issues  a  debt  instrument  that 
provides  for  a  rate  of  interest  that  is 
[>criodically  adjusted  to  equal  the  current 
interest  rate  of  Bank's  commercial  paper. 
Variations  in  the  value  of  this  interest  rate 
can  rca.sunably  be  expected  to  measure 


contemporaneous  variations  in  the  cost  of 
newly  tiorrowed  funds.  Accordingly,  the  rate 
is  a  qualified  floating  rate. 

Example  4.  Rate  based  on  changes  in  the 
value  of  a  commodity  index.  X  issues  a  debt 
instrument  that  provides  for  annual  interest 
payments  at  the  end  of  each  year  at  a  rate 
equal  to  the  percentage  increase,  if  any,  in 
the  value  of  an  index  for  the  year 
immediately  preceding  the  pa>'ment.  The 
index  is  based  on  the  prices  of  several 
actively  traded  commodities.  Variations  in 
the  value  cf  this  interest  rate  cannot 
reasonably  t>e  expected  to  measure 
contemporaneous  variations  in  the  cost  of 
newly  tiorrowed  funds.  Accordingly,  the  rate 
is  not  a  qualified  floating  rate.  However, 
t)ecause  the  rate  is  twsed  on  changes  in  the 
prices  of  actively  traded  property,  the  rate  is 
an  objective  rate. 

Example  5.  Rate  based  on  a  percentage  of 
S&P  500  Index.  X  i.-Jsues  a  debt  instrument 
that  provides  for  annual  interest  pa\Tnents  at 
the  end  of  each  year  based  on  a  fixed 
percentage  of  the  value  of  the  S&P  500  Index. 
Variations  in  the  value  of  this  interest  rate 
cannot  reasonably  be  expected  to  measure 
;icontemporaneous  variations  in  the  cost  of 
newly  tiorrowed  funds  and,  therefore,  the 
rate  is  not  a  qualified  floating  rate.  In 
addition,  because  the  interest  rate  is  based  t  n 
the  value  of  the  S&P  500  Index  rather  than 
on  changes  in  that  value,  the  rate  is  not  an 
objective  rate. 

Example  6.  Rate  based  on  issuer's  profits. 
Z  issues  a  debt  instrument  that  provides  for 
annual  interest  payments  equal  to  20  percent 
of  Z's  net  profits  earned  during  the  year 
immediately  preceding  the  payment. 
Variations  in  the  value  of  this  interest  rate 
cannot  reasonably  be  expected  to  measure 
contemporaneous  variations  in  the  cost  of 
newly  tiorrowed  funds.  Accordingly,  the  rale 
is  not  a  qualified  floating  rate.  In  addition, 
because  Iho  stated  rate  is  neither  based  on  the 
yield  or  changes  in  the  price  of  actively 
traded  property  nor  based  on  a  qualified 
floating  rate,  the  rate  is  not  an  objective  rate. 

Example  7.  Rate  based  on  a  multiple  of  an 
interest  index.  Z  issues  a  debt  instrument 
with  annual  interest  payments  at  a  rate' equal 
to  two  times  the  value  of  1-year  LIBOR  as  of 
the  payment  date.  Because  the  rate  is  a 
multiple  greater  than  1.35  times  a  qualified 
floating  rate,  the  rate  is  not  a  qualified 
floating  rate.  However,  because  the  stated 
rate  is  based  on  a  qualified  floating  rate  using 
a  single  fixed  formula,  the  rate  is  an  objective 
rate. 

Example  8.  Variable  rate  based  on  the  cost 
of  borrowed  funds  in  a  foreign  currency.  Y 
issues  a  5-year  dollar  denominated  debt 
instrument  that  provides  for  annual  interest 
payments  at  a  rate  equal  to  the  value  of  1- 
year  French  franc  LIBOR  as  of  the  payment 
date.  Variations  in  the  value  of  French  franc 
LIBOR  do  not  measure  contemporaneous 
changes  in  the  cost  of  newly  twrrowed  funds 
in  dollars.  As  a  result,  the  rate  is  not  a 
qualified  floating  rate  for  an  instrument 
denominated  in  dollars.  However,  twcause 
French  franc  LIBOR  is  a  qualified  floating 
rate  for  a  debt  instrument  denominated  in 
French  francs,  the  rate  is  an  objective  rate. 

Example  9.  Qualified  inverse  floating  rate. 
X  issues  a  debt  instrument  that  provides  for 
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annual  interest  payments  at  the  end  of  each 
year  at  a  rate  equal  to  12  percent  minus  the 
value  of  1-year  LIBOR  as  of  the  payment  date. 
On  the  issue  date,  the  value  of  1-year  LIBOR 
is  6  percent.  Because  the  rate  can  reasonably 
be  expected  to  inversely  reflect 
contemporaneous  variations  in  the  cost  of 
newly  borrowed  funds,  it  is  a  qualified 
inverse  floating  rate.  However,  if  the  value  of 
1-year  LIBOR  on  the  issue  date  was  11 
percent  rather  than  6  percent,  the  rate  would 
not  be  a  qualified  inverse  floating  rate 
because  the  rate  could  not  reasonably  be 
expected  to  inversely  reflect 
contemporaneous  variations  in  the  cost  of 
newly  borrowed  funds. 

(e)  Qualified  stated  interest  and  OID 
with  respect  to  a  variable  rate  debt 
instrument — (1)  In  general.  This 
paragraph  (e)  provides  rules  to 
determine  the  amount  and  accrual  of 
ODD  and  qualified  stated  interest  on  a 
variable  rate  debt  instrument.  In  general, 
the  rules  convert  the  debt  instrument 
info  a  fixed  rate  debt  instrument  and 
then  apply  the  general  OID  rules  to  the 
debt  instrument.  The  issue  price  of  a 
variable  rate  debt  instrument,  however, 
is  not  determined  under  this  paragraph 
(e).  See  §§1.1273-2  and  1.1274-2  to 
determine  the  issue  price  of  a  variable 
rate  debt  instrument. 

(2)  Variable  rate  debt  instrument  that 
provides  for  annual  payments  of  interest 
at  a  single  variable  rate.  If  a  variable  rate 
debt  instrument  provides  for  stated 
interest  at  a  single  qualified  floating  rate 
or  objective  rate  that  is  unconditionally 
payable  in  cash  or  in  property  (other 
than  debt  instruments  of  the  issuer),  or 
that  will  be  constructively  received 
under  section  451,  at  least  annually — 

(i)  All  stated  interest  with  respect  to 
the  debt  instniment  is  qualified  stated 
interest;  and 

(ii)  The  amount  of  OID,  if  any,  is 
determined  under  the  rules  applicable 
to  fixed  rate  debt  instruments  by 
assuming  that  the  variable  rate  is  a  fixed 
rate  equal  to — 

(A)  In  the  case  of  a  qualified  floating 
rate  or  qualified  inverse  floating  rate, 
the  value,  as  of  the  issue  date,  of  the 
qualified  fioating  rate  or  qualified 
inverse  fioating  rate;  or 

(B)  In  the  case  of  an  objective  rate 
(other  than  a  qualified  inverse  floating 
rate),  a  fixed  rate  that  reflects  the  yield 
that  is  reasonably  expected  for  the  debt 
instrument. 

(3)  All  other  variable  rate  debt 
instruments  except  for  those  that 
provide  for  a  fixed  rate.  If  a  variable  rate 
debt  instrument  is  not  described  in 
paragraph  (e)(2)  of  this  section  and  does 
not  provide  for  interest  payable  at  a 
fixed  rate  (other  than  an  initial  fixed 
rate  described  in  paragraph  (a)(3)(ii)  of 
this  section),  the  amount  of  interest  and 


OID  accruals  for  the  instrument  are 
determined  under  this  paragraph  (e)(3). 
(i)  Step  one:  Determine  the  fixed  rate 
substitute  for  each  variable  rate 
provided  under  the  debt  instrument — 
(A)  Qualified  floating  rate.  The  fixed 
rate  substitute  for  each  qualified  floating 
rate  provided  for  in  the  debt  instrument 
is  the  value  of  each  rate  as  of  the  issue 
date.  If,  however,  a  variable  rate  debt 
instrument  provides  for  two  or  more 
qualified  floating  rates  with  different 
intervals  between  interest  adjustment 
dates,  the  fixed  rate  substitutes  for  the 
rates  must  be  based  on  intervals  that  are 
equal  in  length.  For  example,  if  a  4-year 
debt  instrument  provides  for  24 
monthly  interest  payments  based  on  the 
value  of  the  30-day  commercial  p>aper 
rate  on  each  payment  date  followed  by 
8  quarterly  interest  payments  based  on 
the  value  of  quarterly  LIBOR  on  each 
payment  date,  the  fixed  rate  substitutes 
may  be  based  on  the  values,  as  of  the 
issue  date,  of  the  90-day  commercial 
paper  rate  and  quarterly  LIBOR. 
Alternatively,  the  fixed  rate  substitutes 
may  be  based  on  the  values,  as  of  the 
issue  date,  of  the  30-day  commercial 
paper  rate  and  monthly  LIBOR. 

(B)  Qualified  inverse  floating  rate.  The 
fixed  rate  substitute  for  a  qualified 
inverse  floating  rate  is  the  value  of  the 
qualified  inverse  floating  rate  "as  of  the 
issue  date. 

(C)  Objective  rate.  The  fixed  rate 
substitute  for  an  objective  rate  (other 
than  a  qualified  inverse  floating  rate)  is 
a  fixed  rate  that  reflects  the  yield  that  is 
reasonably  expected  for  the  debt 
instrument. 

(ii)  Step  two:  Construct  the  equivalent 
fixed  rate  debt  instrument.  The 
equivalent  fixed  rate  debt  instrument 
has  terms  that  are  identical  to  those 
provided  under  the  variable  rate  debt 
instrument,  except  that  the  equivalent 
fixed  rate  debt  instrument  provides  for 
the  fixed  rate  substitutes  (determined  in 
paragraph  (e)(3)(i)  of  this  section)  in  lieu 
of  the  qualified  floating  rates  or 
objective  rate  provided  under  the 
variable  rate  debt  instrument. 

(iii)  Step  three:  Determine  the  amount 
of  qualified  stated  interest  and  OID  with 
respect  to  the  equivalent  fixed  rate  debt 
instrument.  The  amount  of  qualified 
stated  interest  and  OID.  if  any.  are 
determined  for  the  equivalent  fixed  rate 
debt  instrument  under  the  rules 
applicable  to  fixed  rate  debt  instruments 
and  are  taken  into  account  as  if  the 
holder  held  the  equivalent  fixed  rate 
debt  instrument. 

(iv)  Step  four:  Make  appropriate 
adjustments  for  actual  variable  rates. 
Qualified  stated  interest  or  OID 
allocable  to  an  accrual  period  must  be 
increased  (or  decreased)  if  the  interest 


actually  accrued  or  paid  during  an 
accrual  period  exceeds  (or  is  less  than) 
the  interest  assumed  to  be  accrued  or 
paid  during  the  accrual  period  under 
the  equivalent  fixed  rate  debt 
instrument.  This  increase  or  decrease  is 
an  adjustment  to  qualified  stated 
interest  for  the  accrual  period  if  the 
equivalent  fixed  rate  debt  instrument  (as 
determined  under  paragraph  (e)(3)(ii)  of 
this  section)  provides  for  qualified 
stated  interest  and  the  increase  or 
decrease  is  reflected  in  the  amount 
actually  paid  during  the  accrual  period. 
Otherwise,  this  increase  or  decrease  is 
an  adjustment  to  OID  for  the  accrual 
period. 

(v)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraph  (e)(3)  of 
this  section. 

Example  1.  Equivalent  fixed  rote  debt 
instrument — (i)  Facts.  X  purchases  at  original 
issue  a  6-year  variable  rate  debt  instrument 
that  provides  for  semiannual  payments  of 
interest.  For  the  first  3  years,  the  rate  of 
interest  is  the  value  of  6-month  LIBOR  on  the 
payment  date.  For  the  final  3  years,  the  rate 
is  the  value  of  the  6monfh  T-bill  rate  onHhe 
payment  date.  On  the  issue  date,  the  value 
of  6-month  LIBOR  is  3  f>ercent,  compKJunded 
semiannually,  and  the  6-month  T-bill  rate  is 

2  percent,  compounded  semiannually. 

(ii)  Determination  of  equivalent  fixed  rate 
debt  instrument.  Under  paragraph  (e)(3)(i)  of 
this  section,  the  fixed  rate  substitute  for  6- 
month  LIBOR  is  3  percent,  comptounded 
semiannually,  and  the  fixed  rate  substitute 
for  the  6-month  T-bill  rate  is  2  percent, 
compounded  semiannually.  Under  paragraph 
(e)(3)(ii)  of  this  section,  the  equivalent  fixed 
rate  debt  instrument  is  a  6-year  debt 
instrument  that  provides  for  semiannual 
payments  of  interest  at  3  percent, 
compounded  semiannually,  for  the  first  3 
years  followed  by  2  percent,  compounded 
semiannually,  for  the  final  3  years. 

Example  2.  Equivalent  fixed  rate  debt 
instrument  with  de  minimis  OID — (i)  Facts.  Y 
purchases  at  original  issue,  for  SI 00,000.  a  4- 
year  variable  rate  debt  instrument  that  has  a 
stated  principal  amount  of  SlOO.OOO.  payable 
at  maturity.  The  debt  instrument  provides  for 
monthly  payments  of  interest  at  the  end  of 
each  month.  For  the  first  year,  the  interest 
rate  is  the  monthly  commercial  paper  rate 
and  for  the  last  3  years,  the  interest  rate  is 
the  monthly  commercial  paper  rate  plus  100 
basis  points.  On  the  issue  date,  the  monthly 
commercial  papwr  rate  is  3  percent, 
compounded  monthly. 

(ii)  Equivalent  fixed  rate  debt  instrument. 
Under  paragraph  (e)(3)(ii)  of  this  section,  the 
equivalent  fixed  rate  debt  instrument  for  the 
variable  rate  debt  instrument  is  a  4-year  debt 
instrument  that  has  an  issue  price  and  stated 
principal  amount  of  SlOO.OOO.  The 
equivalent  fixed  rate  debt  instrument 
provides  for  monthly  pa>Tnents  of  interest  at 

3  percent,  compounded  monthly,  for  the  first 
year  ($250  per  month)  and  monthly 
payments  of  interest  at  4  percent, 
compounded  monthly,  for  the  last  3  years 
(S333.33  per  month). 
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(iii)  De  minimis  OID.  Under  §  1.1273-l(a). 
because  a  portion  (100  basis  points)  of  each 
interest  payment  in  the  final  3  years  is  not 
a  quaiiHed  stated  interest  payment,  the 
equivalent  Hxed  rate  debt  instrument  has  OID 
ofS2.999.B8(Sl02.999.88  -S100.000). 
However,  under  §  1.1273-l(d)(4)  (the  de 
minimis  rule  relating  to  teaser  rates  and 
interest  holidays),  the  stated  redemption 
price  at  maturity  of  the  equivalent  fixed  rate 
debt  instriiment  is  $100,999.96  ($100,000 
(issue  price)  plus  $999.96  (the  greater  of  the 
amount  of  foregone  interest  ($999.96)  and  the 
amount  equal  to  the  excess  of  the 
instrximent's  stated  principal  amount  over  its 
issue  price  ($0)).  Thus,  the  equivalent  fixed 
rate  debt  instrument  is  treated  as  having  OID 
of  $999.96  ($100,999.96  -$100,000).  Because 
this  amount  is  less  than  the  de  minimis 
amount  of  $1,010  (0.0025  multiplied  by 
$100,999.96  multiplied  by  4  complete  years 
to  maturity),  the  equivalent  fixed  rate  debt 
instrument  has  de  minimis  OID.  Therefore, 
the  variable  rate  debt  instrument  has  zero 
OID  and  all  stated  interest  payments  are 
qualified  stated  interest  payments. 

Example  3.  Adjustment  to  qualified  stated 
interest  for  actual  payment  of  interest — (i) 
Facts.  On  January  1. 1995,  Z  purchases  at 
original  issue,  for  $90,000,  a  variable  rate 
debt  instrument  that  matures  on  January  1, 
1997,  and  has  a  stated  principal  amount  of 
$100,000,  payable  at  maturity.  The  debt 
instrument  provides  for  annual  payments  of 
interest  on  January  1  of  each  year,  beginning 
on  January  1.  1996.  The  amount  of  interest 
payable  is  the  value  of  annual  LIBOR  on  the 
payment  date.  The  value  of  annual  LIBOR  on 
January  1, 1995.  and  January  1, 1996,  is  5 
percent,  compounded  annually.  The  value  of 
annual  LIBOR  on  January  1, 1997,  is  7 
percent,  compounded  annually. 

(ii)  Equivalent  fixed  rate  debt  instrument. 
Under  paragraph  (e)(3)(ii)  of  this  section,  the 
equivalent  fixed  rate  debt  instrument  for  the 
variable  rate  debt  instrument  is  a  2-year  debt 
instrument  that  has  an  issue  price  of  $90,000 
and  a  stated  principal  amount  of  SlOO.OOO. 
The  equivalent  fixed  rate  debt  instrument 
provides  for  interest  payments  of  $5,000  at 
the  end  of  each  year. 

(iii)  Accrual  of  OID  and  qualified  stated 
interest.  Under  §  1.1273-1,  the  equivalent 
fixed  rate  debt  instrument  has  $10,000  of  OID 
and  the  annual  interest  ptayments  of  $5,000 
are  qualified  stated  interest  payments.  Under 
§  1.1272-1,  the  equivalent  fixed  rate  debt 
instrument  has  a  yield  of  10.82  percent, 
compounded  annually.  The  amount  of  OID 
allocable  to  the  first  annual  accrual  period 
(assuming  Z  uses  annual  accrual  periods)  is 
S4.743. 25  (($90,000  X  .1082)  -$5,000),  and 
the  amount  of  OID  allocable  to  the  second 
annual  accrual  period  is  $5,256.75  ($100,000 
-$94,743.25).  Under  paragraph  (e)(3)(iv)  of 
this  section,  the  $2,000  difference  between 
the  $7,000  interest  payment  actually  made  at 
maturity  and  the  $5,000  interest  payment 
assumed  to  be  made  at  maturity  under  the 
equivalent  fi.xed  rate  debt  instrument  is 
treated  as  additional  qualified  stated  interest 
for  the  period. 

(4)  Variable  rate  debt  instrument  that 
provides  for  a  single  fixed  rate — (i) 
General  rule.  If  a  variable  rate  debt 


instrument  provides  for  stated  interest 
either  at  one  or  more  qualified  floating 
rates  or  at  a  qualified  inverse  floating 
rate  and  in  addition  provides  for  stated 
interest  at  a  single  fixed  rate  (other  than 
an  initial  flxed  rate  described  in 
paragraph  (a)(3)(ii}  of  this  section),  the 
amount  of  interest  and  OID  are 
determined  using  the  method  of 
paragraph  (e)(3)  of  this  section,  as 
modified  by  this  paragraph  (e)(4).  For 
purposes  of  paragraphs  (e)(3)(i)  through 
(e)(3)(iii)  of  this  section,  the  variable 
rate  debt  instrument  is  treated  as  if  it 
provided  for  a  qualifled  floating  rate  (or 
a  qualifled  inverse  floating  rate,  if  the 
debt  instrument  provides  for  a  qualified 
inverse  floating  rate),  rather  than  the 
fixed  rate.  The  qualified  floating  rate  (Or 
qualified  inverse  floating  rate)  replacing 
the  fixed  rate  must  be  such  that  the  fair 
market  value  of  the  variable  rate  debt 
instrument  as  of  the  issue  date  would  be 
approximately  the  same  as  the  fair 
market  value  of  an  otherwise  identical 
debt  instrument  that  provides  for  the 
qualified  floating  rate  (or  qualified 
inverse  floating  rate)  rather  than  the 
fixed  rate. 

(ii)  Example.  The  following  example 
illustrates  the  rule  in  paragraph  (e)(4){i) 
of  this  section. 

Example.  Variable  rate  debt  instrument 
that  provides  for  a  single  fixed  rafe— (i) 
Facts.  On  January  1, 1995,  X  purchases  at 
original  issue,  for  $100,000,  a  variable  rate 
debt  instrument  that  matures  on  January  1 , 
2001,  and  that  has  a  stated  princip>al  amount 
of  SlOO.OOO.  The  debt  instrument  provides 
for  pa>Tnents  of  interest  on  January  1  of  each 
year,  beginning  on  January  1, 1996.  For  the 
first  4  years,  the  interest  rate  is  4  percent, 
comf>ounded  annually,  and  for  the  last  2 
years  the  interest  rate  is  the  value  of  1-year 
LIBOR,  as  of  the  payment  date,  plus  200  basis 
points.  On  January  1, 1995,  the  value  of  1- 
year  LIBOR  is  2  percent,  compounded 
annually.  In  addition,  assume  that  on  January 
1, 1995,  the  variable  rate  debt  instrument  has 
approximately  the  same  fair  market  value  as 
an  otherwise  identical  debt  instrument  that 
provides  for  an  interest  rate  equal  to  the 
value  of  1-year  LIBOR,  as  of  the  payment 
date,  for  the  first  4  years. 

(ii)  Equivalent  fixed  rate  debt  instrument. 
Under  paragraph  (e)(4)(i)  of  this  section,  for 
purposes  of  paragraphs  (e)(3)(i)  through 
(e)(3)(iii)  of  this  section,  the  variable  rate  debt 
instrument  is  treated  as  if  it  provided  for  an 
interest  rate  equal  to  the  value  of  1-year 
LIBOR,  as  of  the  pajTnent  date,  for  the  first 
4  years.  Under  paragraph  (e)(3)(ii)  of  this 
section,  the  equivalent  fixed  rate  debt 
instrument  (or  the  variable  rate  debt 
instrument  is  a  6-year  debt  instrument  that 
has  an  issue  price  and  stated  principal 
amount  of  $100,000.  The  equivalent  fixed 
rate  debt  instrument  provides  for  interest 
payments  of  $2,000  for  the  first  4  years  and 
S4,000  for  the  last  2  years. 

(iii)  Accrual  of  OID  and  qualified  stated 
interest.  Under  §  1.1273-1,  the  equivalent 


fixed  rate  debt  instrument  has  OID  of  $4,000 
because  a  portion  (200  basis  points)  of  each 
interest  payment  in  the  last  2  years  is  not  a 
qualified  stated  interest  payment.  The  $4,000 
of  OID  is  allocable  over  the  6-year  term  of  the 
debt  instrument  under  §  1.1272-1.  Under 
paragraph  (e)(3)(iv)  of  this  section,  the 
difference  between  the  $4,000  payment  made 
in  the  first  4  years  and  the  $2,000  payment 
assumed  to  be  made  on  the  equivalent  fixed 
rate  debt  instrument  in  those  years  is  an 
adjustment  to  qualified  stated  interest.  In 
addition,  any  difference  between  the  amount 
actually  p>aid  in  each  of  the  last  2  yeass  and 
the  $4,000  payment  assumed  to  be  made  on 
the  equivalent  fixed  rate  debt  instrument  is 
an  adjustment  to  qualified  stated  interest. 

(0  Special  rule  for  certain  reset  bonds. 
Notwithstanding  paragraph  (e)  of  this 
section,  this  paragraph  (f)  provides  a 
special  rule  for  a  variable  rate  debt 
instrument  that  provides  for  stated 
interest  at  a  fixed  rate  for  an  initial 
interval,  and  provides  that  on  the  date 
immediately  following  the  end  of  the 
initial  interval  (the  effective  date)  the 
stated  interest  rate  will  be  a  rate 
determined  under  a  procedure  (such  as 
an  auction  procedure)  so  that  the  fair 
market  value  of  the  instrument  on  the 
effective  date  will  be  a  fixed  amount 
(the  reset  value).  Solely  for  purposes  of 
calculating  the  accrual  of  OID,  the 
variable  rate  debt  instrument  is  treated 
as — 

(i)  Maturing  on  the  date  immediately 
preceding  the  effective  date  for  an 
amount  equal  to  the  reset  value;  and 

(ii)  Reissued  on  the  effective  date  for 
an  amount  equal  to  the  reset  value. 

S1.127&-6T    [Removed] 

Par.  16.  Section  1.1275-6T  is 
removed  as  of  February  2,  1994, 

§1.6050H-2T    (Removed] 

Far.  17.  Section  1.6050H-2T  is 
removed  as  of  February  2, 1994. 

PART  602— OMB  COrfTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  18.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Par.  19.  Section  602.101(c)  is 
amended  as  follows: 

1.  Removing  the  following  entries 
from  the  table: 

§  602.101    OMB  Control  numbers. 

•        *        •        •        • 


CFR  part  or  section  whete 
identfied  and  described 


Cun-errt  OMB 

control  num- 

twr 


1.1274-3T 


1545-0887 
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CFR  part  or  section  where 
identfied  and  described 


Current  0MB 

control  nurrv 

ber 


1.1275-3  .. 
1.1275-3T 


1545-0887 
1545-0887 


2.  Adding  entries  in  numerical  order 
to  the  table  to  read  as  follows: 

§  602.101    0MB  Control  numbers. 


(c)* 


CFR  part  or  section  wtiere 
identified  and  described 


Cun'ent  0MB 
control  num- 
ber 


1.1272-1(0(4)  1545-1353 

1.1272-3  1545-1353 

1.1273-2(h)(2)  1545-1353 

1.1274-3(d)  1545-1353 

1.1274-6(b)  1545-1353 

1.1274A-1(c)  1545-1353 

1.1275-3(6) 1545-1353 

1.1275-3(c) 1545-0887 


Margaret  Nfilner  Richardson. 

Commissioner  of  Internal  Revenue. 

Approved:  January  14,  1994. 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  94-2073  Filed  1-27-94;  11:10  am] 

BILUNQ  CODE  M30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TO  8518] 

RIN  1545-AS36 

Debt  Instruments  with  Original  Issue 
Discount;  Anti-Abuse  Rule 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains  a 
temporary  regulation  that  adds  an  anti- 
abuse  rule  to  the  final  regulations 
relating  to  the  tax  treatment  of  debt 
instruments  with  original  issue 
discount.  The  rule  allows  the 
Commissioner  of  Internal  Revenue,  in 
certain  circumstances,  to  apply  or 
depart  from  the  final  regulations  in  a 
manner  that  ensures  a  reasonable  result 
in  light  of  the  purposes  of  the  statutes 
governing  original  issue  discount.  The 
text  of  this  temporary  regulation  also 
ser\'es  as  the  text  of  the  proposed 
regulation  set  forth  in  the  notice  of 


proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  This  temporary  regulation  is 
effective  April  4. 1994. 

This  temporary  regulation  applies  to 
debt  instruments  issued  on  or  after 
April  4, 1994,  and  to  lending 
transactions,  sales,  and  exchanges  that 
occur  on  or  after  April  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  C.  Kittler  at  (202)  622-3940  or 
William  E.  Blanchard  at  (202)  622-3950 
(not  toll-free  calls). 

SUPPLEMENTARY  INFORMATION 
Background 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  IRS  published  final 
regulations  relating  to  original  issue 
discount  (OID)  and  other  related  matters 
under  sections  163(e),  446,  483, 1001, 
1012,  and  sections  1271  through  1275  of 
the  Internal  Revenue  Code.  In  general, 
the  regulations  finalize  the  proposed 
regulations  that  were  published  in  the 
Federal  Register  on  December  22, 1992 
(57  FR  60750). 

Explanation  of  provision 

The  final  regulations  provide  rules  for 
the  computation  of  OID  and  other 
related  matters.  In  many  cases,  the  final 
regulations  provide  bright-line  or 
mechanical  rules  to  simplify 
computations  and  to  permit  flexibility 
in  structuring  debt  instruments. 

The  Service  and  Treasury  believe  that 
the  rules  in  the  final  regulations  work 
appropriately  in  most  situations. 
Nonetheless,  it  may  be  possible  to 
structure  debt  instruments  or 
transactions,  or  to  apply  the  bright-line 
or  mechanical  rules  of  the  regulations, 
in  a  way  that  produces  an  unreasonable 
result.  The  purpose  of  the  temporary 
regulation  is  to  allow  the  Commissioner 
to  apply  or  depart  from  the  final 
regulations  where  necessary  or 
appropriate  to  ensure  that  the  tax  result 
is  reasonable  in  light  of  the  purposes  of 
the  applicable  statutes. 

Under  the  temporary  regulation,  if  a 
principal  purpose  in  structuring  a  debt 
instrument,  engaging  in  a  transaction,  or 
applying  the  final  regulations  is  to 
achieve  a  result  that  is  unreasonable  in 
light  of  the  purposes  of  the  applicable 
statutes,  then  the  Commissioner  can 
apply  or  depart  from  the  regulations  as 
necessary  or  appropriate  to  achieve  a 
reasonable  result.  A  result  will  not  be 
considered  unreasonable,  however,  in 
the  absence  of  a  substantial  effect  on  the 
present  value  of  a  taxpayer's  tax 
liability. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
this  regulation,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  this 
temporary  regulation  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

List  of  Subjects  in  26  CFR  part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *    •  §  1.1275- 
2T  also  issued  under  26  U.S.C.  1275(d). 

Par.  2.  Section  1.1275-2T  is  added  to 
read  as  follows: 

§  1.1275-2T    Special  rules  relating  to  debt 
instruments  (ten^orary). 

(a)  through  (f)  [Reserved] 

(g)  Anti-abuse  rule— {I)  In  general.  If 
a  principal  purpose  in  structuring  a  debt 
instrument,  engaging  in  a  transaction,  or 
applying  the-regulations  under  section 
163(e)  or  sections  1271  through  1275  is 
to  achieve  a  result  that  is  unreasonable 
in  light  of  the  purposes  of  the  applicable 
statutes,  then  the  Commissioner  can 
apply  or  depart  from  the  regulations  as 
necessary  or  appropriate  to  achieve  a 
reasonable  result.  Whether  a  result  is 
unreasonable  is  determined  based  on  all 
the  facts  and  circumstances.  A  result 
will  not  be  considered  unreasonable, 
however,  in  the  absence  of  a  substantial 
effect  on  the  present  value  of  a 
taxpayer's  tax  liability.  For  example,  if 
a  principal  purpose  of  including  an 
early  call  option  that  is  not  expected  to 
be  exercised  by  the  issuer  in  the  terms 
of  a  current-pay,  increasing-rate  note  is 
to  protect  the  holder  from  taxable 
income  in  excess  of  the  interest 
payments  by  virtue  of  the  option  rules 
of  §  1.1272-l(c)(5),  and  if  the  effect 
would  be  to  substantially  reduce  the 
present  value  of  a  holder's  tax  liability 
arising  from  the  note,  the  Conunissioner 
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can  apply  the  regulations  (in  whole  or 
in  part)  without  regard  to  the  rules  of 
§  1.1272-l(c)(5).  On  the  other  hand,  it 
generally  would  be  reasonable  for  a 
corporation  to  issue  convertible  bonds, 
rather  than  investment  units  consisting 
of  bonds  and  warrants,  to  reduce  or 
eUminate  the  amount  of  taxable  OID  on 
the  bonds.  See  §  1.1272-l(e). 

(2)  Effective  date.  Paragraph  (gj  of  this 
section  applies  to  debt  instruments 
issued  on  or  after  April  4, 1994,  and  to 
lending  transactions,  sales,  and 
exchanges  that  occur  on  or  after  April  4, 
1994. 

Aftproved:  |anuary  14. 1994. 
Margaret  Mihier  Richardson, 

Commissioner  of  Internal  Revenue. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc  94-2075  Filed  1-27-94;  11:10  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enfofcement 

30  CFR  Part  913 

Illinois  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule^pproval  of 

amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment, 
with  one  condition,  to  the  Illinois 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
was  initiated  by  Illinois  to  revise  the 
Illinois  program  to  address  statutory 
changes  to  the  Surface  Coal  Mining 
Land  Conservation  and  Reclamation  Act 
(State  Act).  The  amendment  is  intended 
to  make  the  requirements  of  the  Illinois 
program  no  less  effective  than  the 
Federal  program. 
EFFECTIVE  DATE:  February  2. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Fulton,  Director, 
Springfield  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  511  West  Capitol  Avenue, 
suite  202,  Springfield.  Illinois  62704, 
Telephone:  (217)  492-4495. 
SUPP1.EMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program  . 

II.  Submission  of  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 


V.  Director's  Decision 

VL  Procedural  Determinations 

L  Background  on  the  Illinois  Program 

On  June  1, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Information  pertinent 
to  the  general  background  of  the  Illinois 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  June  1, 1982.  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  913.15,  913.16,  and  913.17. 

IL  Submission  of  Amendment 

Pursuant  to  30  CFR  732.17(b)(3).  the 
Illinois  regulatory  authority  notified 
OSM  by  letter  dated  August  17. 1993 
(Administrative  Record  No.  IL-1500).  of 
a  pro[X)sed  amendment  to  the  Illinois 
program  to  incorporate  statutory 
changes  to  the  State  Act  at  225  ILCS 
720/2.11  and  6.01.  The  statutory 
changes  were  enacted  through  Public 
Act  88-63  (HB  2183)  and  Public  Act  88- 
185  (SB  632)  and  signed  into  law  on 
July  7. 1993.  and  August  4, 1993, 
respectively. 

By  letter  dated  November  22. 1993.  in 
response  to  an  issue  letter  prepared  by 
OSM  on  November  5. 1993.  Illinois 
clarified  certain  provisions  of  the 
proposed  amendment  (Administrative 
Record  Na  11^1516). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
8.  1993.  Federal  Register  (58  FR  47237) 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  October 
8. 1993. 

m.  Director's  Findings  / 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17.  are  the  Director's  findings 
concerning  the  proposed  amendment  to 
the  Illinois  program  submitted  on 
August  17.  1993.  Revisions  not 
addressed  below  involve  nonsubstantive 
working  changes. 

J.  225  ILCS  720/2.11— Procedures  for 
Approval 

(a)  Illinois  is  proposing  to  make 
minor,  non-substantive  language 
changes  at  sections  2.11(a).  (b).  (c).  and 
(g)  to  clarify  the  provisions  of  these 
sections.  The  Director  finds  that  the 
proposed  revisions  are  in  accordance 
with  secUon  514  of  SMCRA. 

(b)  At  section  2.11(c).  Illinois  is  also 
proposing  to  prohibit  any  party  to  a 


formal  adjudicatory  hearing  under  this 
subsection  from  seeking  judicial  review 
of  the  Department's  final  decision  on 
the  permit  application  until  after  the 
issuance  of  the  hearing  officer's  written 
decision  granting  or  denying  the  permit 
Additionally,  notices  of  permit  decision 
hearings  must  be  published  seven  to 
fourteen  days  before  the  hearing  and 
comply  with  certain  size  and  placement 
requirements. 

m  a  letter  to  OSM  dated  November  22. 
1993  (Administrative  Record  No.  IL- 
1516).  Illinois  clarified  that:  (a)  A  permit 
applicant  must  seek  administrative 
review  prior  to  seeking  judicial  review 
under  the  provisions  of  section  2.11(f); 
(b)  the  provisions  in  section  2.11(c) 
pertaining  to  exhaustion  of 
administrative  remedies  would  not 
apply  to  the  hearing  officer's  final 
written  decision  for  temporary  relief 
under  section  2.11(e);  and  (c)  if  the 
hearing  officer  fails  to  act  within 
prescribed  time  frames,  judicial  review 
of  his  failure  to  act  is  required  per  the 
implementing  provisions  of  62  111. 
Admin.  Code  1847.3(1)(2). 

Although  section  514(f)  of  SMCRA 
does  not  contain  the  provision  proposed 
at  section  2.11(c)  pertaining  to  judicial 
review,  the  Federal  regulations  at  30 
CFR  775.13(a)(2)  provide  for  judicial 
review  if  a  hearing  or  regulatory 
authority  fails  to  render  a  decision 
within  the  specified  time  limits.  The 
Director  finds  that  the  proposed  revision 
when  read  in  conjunction  with  62 
Illinois  Administrative  Code 
1847.3(1)(2)  is  consistent  with  the 
Federal  regulations  at  30  CFR 
775.13(a)(2). 

Section  5 14(c)  of  SMCRA  does  not 
contain  the  provision  proposed  at 
section  2.11(c)  pertaining  to  notices  of 
permit  decision  hearings.  However,  the 
Director  finds  the  proposed  revision  in 
accordance  with  the  requirements  of 
section  514(c)  of  SMCRA. 

2.  225ILCS  720/6.01— Requirement  of  a 
Bond 

Illinois  is  proposing  to  add  a 
provision  at  section  6.01(b)  to  permit 
the  Department  to  accept  the  bond  of 
the  applicant,  without  separate  surety, 
when  the  applicant  demonstrates  to  the 
Department's  satisfaction  the  existence 
of  a  suitable  agent  to  receive  service  of 
process,  a  history  of  financial  solvency 
and  continuous  operation,  and  a  current 
financial  soundness  sufficient  for 
authorization  to  self-insure  or  bond  the 
required  amount. 

The  Director  finds  that  the  new 
section  6.01(b)  is  not  less  stringent  than 
the  provisions  of  section  509(c)  of 
SMCRA  to  the  extent  that  states  are 
provided  with  the  authority  to  establish 
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self-bonding  systems.  However,  prior  to 
implementation  of  tbis  statutory 
amendment,  the  Director  is  requiring 
that  Illinois  submit  and  receive  the 
approval  by  OSM  of  supporting 
regulations  to  implement  the  self- 
bonding  provisions  of  the  statute. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  September  8, 1993, 
Federal  Register  (58  FR  47237)  ended 
on  October  8, 1993.  No  comments  were 
received  and  the  scheduled  public 
hearing  was  not  held  since  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h){ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Illinois  program.  None  were 
received. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq). 
Although  the  Director  has  determined 
that  this  amendment  contains  no 
provisions  in  these  categories,  the  EPA 
concurred  with  the  proposed 
amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  tlie 
Director  is  approving  the  amendment  to 
the  Illinois  regulatory  program 
submitted  on  August  17, 1993,  with  one 
condition  specified  in  Finding  2. 

The  Federal  rules  at  30  CFR  part  913 
concerning  the  Illinois  program  are 
being  amended  to  implement  the 
Director's  decision.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  the  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 


is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the  Illinois 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Illinois  of  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCP^  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  e(  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  January  26, 1994. 
Carl  C  Close, 
Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  91 3— ILLINOIS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  In  section  913.15,  a  new  paragraph 
(p)  is  added  to  read  as  follows: 

§  913.15    Approval  of  regulatory  program 
amendments. 

»         *        *         *         * 

(p)  The  following  amendment,  as 
submitted  to  OSM  on  August  17, 1993, 
is  approved  effective  February  2, 1994. 
The  amendment  consists  of  the 
following  modifications  to  the  Illinois 
program: 

1.  Revisions  of  the  following  statutes 
of  the  Illinois  Surface  Coal  Mining  Land 
Conservation  and  Reclamation  Act: 
225  ILCS  720  Section  2.11  (a),  (b),  (c), 

(g) — Procedures  for  Approval 
225  ILCS  720  Section  6.01(b)— 
Requirement  of  a  Bond 

2.  In  section  913.16,  a  new  paragraph 
(v)  is  added  to  read  as  follows: 

§913.16    Required  program  amendments. 

***** 

(v)  Prior  to  implementing  the  self- 
bonding  statute  at  225  ILCS  720/6.01(b), 
Illinois  shall  submit  and  receive 
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approval  by  OSM  of  implementing 
regulations  for  the  self-bonding 
provisions. 
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BILUNG  CODE  491»-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  188 

[PP  9F3743  and  FAP  1H5614/R2035;  FRL- 
4747-«] 

RIN  2070-AB78 

Pesticide  Tolerances  and  Feed 
Additive  Regulations  for  Clethodim 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
permanent  tolerances  for  residues  of  the 
herbicide  clethodim  {(E)-(±)-2-[l-ll(3- 
chloro-2-propenyl)oxyliminolpropyl]-5- 
l2-(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-l-one)  in  or  on  various  raw 
agricultural  commodities  and  feed 
additive  commodities.  These  regulations 
were  requested  by  Valent  USA  Corp. 
and  establish  maximum  permissible 
levels  for  residues  of  the  herbicide  in  or 
on  the  commodities. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  2. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  (PP  9F3743  and  FAP  1H5614/ 
R2035J.  may  be  submitted  to:  Hearing 
Clerk  (A-110).  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  S\V., 
Washington,  EXi:  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132.  CM  #2. 
1921  JefTerson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM  23).  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 


Office  location  and  telephone  number: 
Rm.  237,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  703-305- 
7830. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  24. 1993 
(58  FR  62075).  EPA  issued  a  proposed 
rule  to  establish  permanent  tolerances 
under  section  408  of  the  Federal  Fdod. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a).  for  residues  of  the  herbicide 
clethodim  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  various  raw  agricultural 
commodities  (40  CFR  180.458)  and  in  or 
on  various  feed  additive  commodities 
(40  CFR  186.1075).  Interim  tolerances 
had  been  established  in  the  Federal 
Register  of  January  29.  1992  (57  FR 
3296).  These  tolerances  were  requested 
by  Valent  U.S.A.  Corp..  1333  N. 
California  Blvd..  Suite  600.  Walnut 
Creek.  CA  95496,  and  establish  the 
maximum  permissible  level  for  residues 
of  the  herbicide  on  these  commodities. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  pubHc  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by 
these  regulations  may.  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 


one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12865  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  token  or  planned  by 
another  agency;  (3)  materially  altering    , 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  these 
rules  are  not  "significant"  and  are 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Sub)ects  in  40  CFR  Parts  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Feed 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  January  12, 1994. 

Stephanie  R.  Irene, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  parts  180  and  185 
are  amended  as  follows: 

PART  18(MAMEN0E0] 

1.  In  part  180; 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  By  revising  §  180.458.  to  read  as 
follows: 

§  1 80.458    Clethodim  (fE)-(r)-2-1 1  -[1(3- 
chloro-2-propefiy1)cxy]Jmlno]propy1]-5-[2- 
(ethy]thio)propyJ]-3-hydroxy-2-cycfotie](sn- 
1-one);  tolerances  for  residues. 

Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
clethodim  ((E)-(±)-2-|l-[I(3-ch!oro-2- 
propenyl)oxyIiminolpropy!l-5-(2- 
(ethylthio)propylI-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  raw 
agricultural  commodities. 


Commodity 


Parts  per 
mtflion 


Cattle,  fat  

Cattle,  meat  .., 
Cattle,  mbyp  .. 
Cottonseed  ... 

Eggs 

Goats,  fat 

Goats,  meat  ... 
Goats,  mbyp  .. 

Hogs,  fat  

Hogs,  meat  .... 
Hogs,  rrbyp  ... 

Horses,  fat  

Horses,  meat  , 
Horses,  mbyp 

Milk  

Poultry,  fat  

Pouttry,  meat  . 
Poultry,  mtjyp . 

Sheep,  fat  

St>eep,  meat  .. 
Sheep,  rrrtjyp  . 
Soytjeans „ 


02 
0.2 
0.2 
1.0 
0.2 
0.2 
02 
02 
0.2 
0.2 
02 
02 
02 
02 

0.05 
0.2 
0.2 
0.2 
02 
0.2 
0.2 

10.0 


PART  18ft-(AMENDE0] 

1.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

b.  By  revising  §  186.1075,  to  read  as 
follows: 

$186.1075    Ctethodtm  ((EHt>-2-{1-fl(^ 
ctiloro-2-propenyl)oxy]  lmino]propyf}-5-(2- 
(ethynhto)propyq-3-hydroxy-2-cyclohexen- 
1-one);  tolerances  for  residues. 

Tolerances  are  established  for 
residues  of  the  herbicide  clethodim  ((E)- 


(±)-2-(l-[l(3-chloro-2- 
propenyl)oxylimino1propyll-5-[2- 
(ethyIthio)propylI-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  feeds. 


Feed 


Parts  per 
mjIMoo 


Cottonseed  meal 

SoytDean  soapstock 


2.0 
15.0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  233 

R!N  0970-AA70 

Aid  to  Famiiies  Wittt  Dependent 
Children  and  Adult  Assistance 
Programs  income  and  Resources 
Disregards 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  HHS. 
ACTION:  Final  rule. 

SUMMARY:  These  final  rules  update  the 
statutory  disregards  in  regulations  for 
the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program,  and  the  adult 
assistance  programs  in  Guam,  Puerto 
Rico  and  the  Virgin  Islands  by  adding 
the  income  and  resources  disregards 
provided  under  several  public  laws.  The 
disregards  are:  (1)  Section  479B  of  the 
Higher  Education  Act  of  1965.  as 
amended  by  Public  Law  102-325,  the 
Higher  Education  Amendments  of  1992. 
which  provides  that  student  financial 
assistance  received  under  the  programs 
in  title  IV  of  the  Higher  Education  Act. 
or  under  Bureau  of  Indian  Affairs 
student  assistance  programs,  will  not  be 
taken  into  account  in  determining  need 
or  amount  of  benefits;  (2)  section  501(c) 
of  Public  l.aw  101-392,  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  Amendments 
of  1990.  which  provides  that  student 
financial  assistance  made  for  attendance 
costs  will  not  be  counted  as  income  or 
resources;  (3)  section  105  of  Public  Law 
100-383,  the  CiN-il  Liberties  Act  of  1988. 
which  provides  that  restitution  made  to 
individuals  of  Japanese  ancestry  who 
were  interned  during  World  War  11  will 
not  be  counted  as  income  or  resources, 
and  section  206  of  Public  Law  100-383. 
the  Aleutian  and  Pribilof  Islands 
Restitution  Act,  which  provides  that 
restitution  made  to  Aleuts  who  were 


relocated  by  the  United  States 
government  during  World  War  II  will 
not  be  counted  as  income  or  resources: 
(4)  section  105  of  Public  Law  100-707, 
the  Disaster  Relief  and  Emergency 
Assistance  Amendments  of  1988,  which 
provides  that  major  disaster  and 
emergency  assistance  will  not  be 
counted  as  income  or  resources;  (5) 
section  1(a)  of  Public  Law  101-201  and 
section  10405  of  Public  Law  101-239, 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  which  both  provide  that  Agent 
Orange  payments  will  not  be  counted  as 
income  or  resources;  and  (6)  section 
6(h)(2)  of  Public  Law  101-426,  the 
Radiation  Exposure  Compensation  Act, 
which  provides  that  amounts  paid 
pursuant  to  this  Act  will  not  he  counted 
as  income  and  resources. 

These  final  rules  also  amend  the 
existing  regulations  to  provide  that  bona 
fide  loans  will  not  be  counted  as  income 
or  resources. 

EFFECTIVE  DATE:  February  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mack  A.  Storrs.  Administration  for 
Children  and  Families,  Office  of  Family 
Assistance,  Fifth  Floor,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  telephone  (202)  401-9289. 

SUPP1.EMENTARY  INFORMATION: 

Notice  f>f  Proposed  Rulemaking 

On  July  15, 1991.  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  relating  to 
updating  the  statutory  disregards  in 
regulations  for  the  AFDC  program,  and 
adult  assistance  programs  in  Guam, 
Puerto  Rico  and  the  Virgin  Islands. 

Discussion  of  Regulatory  Provisions 
and  Responses  to  Comments 

The  final  rules  implement  the 
disregard  provisions  of  several  public 
laws  and  revise  existing  regulations  to 
require  the  disregard  of  bona  fide  loans 
as  discussed  below: 

Disregard  of  Student  Financial 
Assistance  Provided  Under  the  Higher 
Education  Amendments  of  1 992  and  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act 

Higher  Education  Amendmnnts  of  1992 

Public  Law  102-325,  the  Higher 
Education  Amendments  of  1992, 
enacted  July  23, 1992,  amends  the 
Higher  Education  Act  of  1965.  Effective 
July  1. 1993,  section  471(a)  of  Public 
Law  102-325  revises  section  479B  to 
provide  that  any  student  financial 
assistance  received  under  programs  in 
title  IV  of  the  Higher  Education  Act.  or 
under  Bureau  of  Indian  Affairs  student 
assistance  programs,  shall  be 
disregarded  in  determining  the  need  oi 
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eligibility  of  any  person  for  benefits  or 
assistance,  or  the  amount  of  such 
benefits  or  assistance,  under  any 
Federal,  State,  or  local  programs 
financed  in  whole  or  in  part  with 
Federal  funds. 

Some  examples  of  student  Hnancial 
assistance  authorized  by  title  IV  of  the 
Higher  Education  Act  are:  the  Pell  Grant 
Program,  the  Supplemental  Educational 
Opportunity  Grant  (SEOG)  Program,  the 
National  Direct  Student  Loan  (NDSL) 
Program,  the  PLUS  Program,  the  Byrd 
Honor  Scholarship  Programs  and  the 
College  Work  Study  Program. 

We  are  adding  a  new 
§233.20(a)(4)(ii)(/3)  to  implement  Public 
Law  102-325. 

Since  the  regulatory  changes  related 
to  section  479B  of  the  Higher  Education 
Act  do  not  involve  administrative 
discretion,  but  simply  implement 
statutory  requirements,  we  believe  that, 
under  5  U.S.C  553(b)(3)(B),  good  cause 
exists  for  waiver  of  a  notice  of  proposed 
rulemaking  on  the  grounds  that  it  is  not 
necessary. 

In  the  NPRM,  we  proposed  to  include 
in  regulations  the  disregard  authorized 
by  the  former  section  479B,  as  added  by 
section  14(27)  of  Public  Law  100-50. 
The  former  section  479B  limited  the 
disregard  to  student  financial  assistance 
made  available  for  the  attendance  costs 
defined  in  that  section.  Child  care  and 
living  expenses  were  not  defined  as 
attendance  costs.  Therefore,  we 
proposed  that  assistance  for  such  costs 
would  not  be  disregarded  under  this 
regulation  unless  the  educational 
institution  provided  for  them  as  part  of 
miscellaneous  personal  expenses. 

We  received  comments  from  three 
Slate  agencies,  one  County  agency,  and 
one  legal  advocacy  group  on  the 
proposed  rule.  The  comments  are 
discussed  below: 

Comment:  The  commenters 
recommended  that  we  disregard  all  of 
the  educational  assistance,  including 
amounts  provided  for  child  care  and 
living  expenses,  because  counting  any 
part  of  the  educational  assistance  may 
inflate  State  error  rates  and  may  be  a 
severe  disincentive  to  the  continuation 
of  post-secondary  education. 

Response:  Effective  July  1,  1993,  a 
new  statutory  amendment  eliminated 
the  limitations  on  the  disregard. 
Therefore,  we  have  changed  the' 
regulation  to  implement  the  new 
statutory  requirement  that  all  student 
financial  assistance  received  under 
programs  in  title  IV  of  the  Higher 
Education  Act  or  under  Bureau  of 
Indian  Affairs  educational  assistance 
programs  will  be  disregarded  as  income 
and  resources. 


Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  Amendments 
of  1990 

Public  Law  101-392,  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  Amendments 
of  1990,  enacted  September  25, 1990, 
substantially  amended  the  Carl  D. 
Perkins  Vocational  and  Applied  • 
Technology  Education  Act  (20  U.S.C. 
2301  et  seq]  by  authorizing  grants  to 
States  and  Indian  Tribes  to  carry.out 
various  vocational  education  assistance 
programs.  Section  221(a)(1)  authorizes 
the  use  of  certain  funds  to  provide, 
subsidize,  reimburse,  or  pay  for 
preparatory  services,  including 
instruction  in  basic  academic  and 
occupational  skills,  necessary 
educational  materials,  and  career 
guidance  and  counseling  services,  in 
preparation  for  vocational  education 
and  training  that  will  furnish  single 
parents,  displaced  homemakers,  and 
single  pregnant  women  with  marketable 
skills. 

Section  507(a)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  specifies  that  the  portion 
of  any  student  financial  assistance 
received  under  this  Act  that  is  made 
available  for  attendance  costs  defined  in 
section  507(b)  of  the  Act  shall  not  be 
considered  as  income  or  resources  in 
determining  eligibility  for  assistance 
under  any  other  program  funded  in 
whole  or  in  part  with  Federal  funds. 

Under  section  507(b),  attendance 
costs  are  defined  as: 

(1)  Tuition  and  fees  normally  assessed 
a  student  carrying  the  same  academic 
workload  as  determined  by  the 
institution,  and  including  costs  for 
rental  or  purchase  or  any  equipment, 
materials,  or  supplies  required  of  all 
students  in  the  same  course  of  study; 
and 

(2)  An  allowance  for  books,  supplies, 
transportation,  dependent  care  and 
miscellaneous  personal  expenses  for  a 
student  attending  the  institution  on  at 
least  a  half-time  basis,  as  determined  by 
the  institution. 

Living  expenses  are  not  designated  as 
attendance  costs  under  section  507(b). 
Therefore,  such  expenses  will  be 
disregarded  only  when  they  are 
provided  as  part  of  miscellaneous 
personal  expenses. 

Further,  section  507  of  Public  Law 
90-575,  the  Higher  Education 
Amendments  of  1968,  and 
implementing  regulations  at 
§233.20(a)(4)(ii)(tfl  require  that  any 
grant  or  loan  to  an  undergraduate 
student  for  educational  purposes  made 
or  insured  under  any  program 
administered  by  the  Department  of 


Education  will  be  disregarded  as  income 
and  resources  in  programs  under  titles 
1.  IV,  X.  XIV,  XVl(AABD),  or  XIX  of  the 
Social  Security  Act. 

The  combined  effect  of  section  507  of 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  and 
section  507  of  the  Higher  Education 
Amendments  of  1968  is  as  follows: 

(1)  Educational  loans  and  grants 
provided  to  undergraduate  students 
under  any  programs  administered  by  the 
Department  of  Education,  except  those 
in  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act,  will 
not  be  counted  as  income  or  resources 
for  purposes  of  the  AFDC  and  adult 
assistance  programs;  and 

(2)  Educational  assistance  provided 
for  attendance  costs  under  programs  in 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  will 
not  be  counted  as  income  or  resources 
for  purposes  of  the  AFE)C  and  adult 
assistance  programs. 

We  are  revising  the  regulations  at 
§  233.20(a)(4)(ii)(c/)  and  adding  a  new 
§233.20(a){4)(ii)(0  to  implement  section 
501(c)  of  Public  Law  101-392.  In  this 
connection,  it  should  be  noted  that 
these  regulations  do  not  preclude  the 
disregard  of  educational  assistance 
under  any  other  applicable  disregard, 
e.g.,  the  disregard  of  bona  fide  loans  or 
complementary  assistance. 

Since  the  regulatory  changes  related 
to  section  501(c)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  do  not  involve 
administrative  discretion,  but  simply 
implement  statutory  requirements,  we 
believe  that,  under  5  U.S.C.  553(b)(3)(B), 
good  cause  exists  for  waiver  of  a  notice 
of  proposed  rulemaking  on  the  grounds 
that  it  is  no  necessary. 

Disregard  of  Payments  Provided  Under 
the  Civil  Liberties  Act  of  1988  and  the 
Aleutian  and  Pribilof  Islands  Restitution 
Act 

Civil  Liberties  Act  of  1988 

Title  I  of  Public  Law  100-383,  the 
Civil  Liberties  Act  of  1988,  provides  that 
restitution  shall  be  made  to  the  United 
States  citizens  and  permanent  resident 
aliens  of  Japanese  ancestry  who  were 
interned  during  World  War  11. 

Section  105  of  Public  Law  100-383 
provides  that  the  Attorney  General  shall 
pay  to  each  eligible  individual  the  sum 
of  $20,000.  If  the  eligible  individual  is 
deceased,  the  payment  will  be  made  to 
the  eligible  individual's  spouse, 
children  or  parents.  Section  105(f)(2) 
provides  that  the  amount  of  such 
payments  shall  not  be  counted  as 
income  or  resources  for  purposes  of 
determining  eligibility  to  receive 
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benefits  described  in  section 
3803(c)(2)(C)  of  title  31.  United  States 
Code,  or  the  amount  of  such  benefits. 

Aleutian  and  Pribilof  Islands  Restitution 
Act 

Title  n  of  Public  Law  100-383.  the 
Aleutian  and  Pribilof  Islands  Restitution 
Act.  provides  that  restitution  shall  be 
made  to  any  Aleut  living  on  the  date  of 
the  enactment  of  Public  Law  100-383 
(August  10, 1988)  who.  as  a  civilian, 
was  relocated  by  authority  of  the  United 
States  from  his  or  her  home  village  on 
the  Pribilof  Islands  or  the  Aleutian 
Islands  west  of  Unimak  Island  to  an 
internment  camp,  or  other  temporary 
facility  or  location  during  World  War  II, 
or  who  was  bom  while  his  or  her 
natural  mother  was  subject  to  such 
relocation. 

Section  206  of  Public  Law  100-383 
provides  that  the  Secretary  of  the 
Interior  shall  pay  to  each  eligible  Aleut 
the  sura  of  $12,000.  Section  206(d)(2)  of 
Public  Law  100-383  provides  that  the 
amount  of  such  payments  shall  not  be 
counted  as  income  or  resources  for 
purposes  of  determining  eligibility  to 
receive  benefits  described  in  section 
3803(c)(2)(C)  of  title  31.  United  States 
Code,  or  the  amount  of  such  benefits. 

Section  3803(c)(2)(C)  of  title  31. 
United  States  Code,  contains  a  list  of 
various  Federal  and  fieder^lly-assisted 
programs,  including,  among  others,  the 
AFDC  program.  However,  the  list  does 
not  include  the  adult  assistance 
programs  under  titles  I,  X,  XTV.  and  XVI 
(AABD)  of  the  Social  Security  Act. 
Therefore,  the  disregards  required  by 
sections  105(f)(2)  and  206(d)(2)  of 
Public  Law  100-383  do  not  apply  to  the 
adult  assistance  programs  administered 
in  Guam.  Puerto  Rico  and  the  Virgin 
Islands. 

There  were  no  comments  on  these 
provisions.  Thus,  a  new 
§233.20(a)(4)(ii)(g)  implements  the 
provisions  as  proposed. 

Disregard  of  Major  Disaster  and 
Emergency  Assistance 

Title  I  of  Public  Law  100-707.  the 
Disaster  Relief  and  Emerg»ncy 
Assistance  Amendments  of  1988. 
enacted  November  23. 1988.  amended 
the  Disaster  Relief  Act  of  1974  (42 
U.S.C  §§  5121-5202)  to  provide  for 
more  effective  assistance  in  response  to 
major  disasters  and  emergencies. 

Section  105  of  Public  Law  100-707 
provides  that  Federal  major  disaster  and 
emergency  assistance  provided  to 
individuals  and  families  under  this  Act. 
and  comparable  disaster  assistance 
provided  by  States,  local  governments, 
and  disaster  assistance  organizations, 
shall  not  be  considered  as  income  or 


resources  when  determining  eligibility 
for  or  benefit  levels  under  federally 
funded  income  assistance  or  resource- 
tested  benefit  programs. 

Section  103  of  Public  Law  100-707 
defines  an  emergency  to  mean  any 
occasion  or  instance  for  which,  in  the 
determination  of  the  President,  Federal 
assistance  is  needed  to  supplement 
State  and  local  efforts  and  capabilities  to 
save  lives  and  to  protect  property  and 
public  health  and  safety,  or  to  lessen  or 
avert  the  threat  of  a  catastrophe  in  any 
part  of  the  United  States. 

Section  103  defines  a  major  disaster  to 
mean  any  natural  catastrophe  (including 
any  hurricane,  tornado,  storm,  high 
water,  winddriven  water,  tidal  wave, 
tsunami,  earthquake,  volcanic  eruption, 
landslide,  mudslide,  snowstorm,  or 
drought),  or  regardless  of  cause,  any  fire, 
flood,  or  explosion,  in  any  part  of  the 
United  States,  which  in  the 
determination  of  the  President  causes 
damage  of  sufficient  severity  and 
magnitude  to  warrant  major  disaster 
assistance  under  the  Disaster  Relief  Act 
to  supplement  the  efforts  and  available 
resources  of  States,  local  governments, 
and  disaster  relief  organizations  in 
alleviating  the  damage,  loss,  hardship  or 
suffering  caused  thereby. 

There  were  no  comments  on  the 
proposed  rule.  Thus,  a  new 
§  233.20(a)(4)(ii)(r)  implements  the 
provision  as  proposed. 

Disregard  of  Agent  Orange  Payments 

In  the  In  Re  Agent  Orange  product 
liability  case,  M.D.L.  No.  381  (E.D.N.Y.), 
several  corporations  which 
manufactured  the  chemical  Agent 
Orange  agreed  to  pay  $180  million  into 
a  settlement  fund.  Under  the  settlement, 
military  personnel  who  were  ex{>osed  to 
the  chemical  Agent  Orange  while  in 
Vietnam  and  who  now  suffer  from  total 
disabilities  caused  by  any  disease,  and 
survivors  of  deceased  veterans  who 
were  exposed  to  Agent  Orange,  are 
eligible  for  settlement  payments. 

Section  1  of  PubUc  Law  101-201. 
enacted  Decembers,  1989,  specifies 
that,  effective  January  1. 1989,  the 
payments  made  from  the  Agent  Orange 
Settlement  Fund  or  any  other  fund 
pursuant  to  the  settlement  in  connection 
with  the  case  In  Re  Agent  Orange 
product  liability  litigation,  M.D.L.  No. 
381  (E.D.N.Y.).  shall  not  be  considered 
income  or  resources  in  determining 
eligibility  for  or  the  amount  of  benefits 
under  any  Federal  or  federally  assisted 
programs. 

Section  10405  of  Public  Law  101-239. 
enacted  December  19.  1989,  also 
specifies  that,  effective  January  1, 1989, 
payments  from  the  Agent  Orange 
settlement  fund  or  any  other  fund 


established  pursuant  to  the  settlement 
shall  not  be  considered  income  or 
resources  in  determining  eligibility  for 
or  the  amount  of  benefits  under  certain 
specified  Federal  or  federally  assisted 
programs  including,  among  others, 
AFDC  (title  IV-A  of  the  Social  Security 
Act)  and  the  adult  assistance  programs 
(titles  I.  X.  XIV.  and  XVI  (AABD)  of  the 
Act). 

There  were  no  comments  on  the 
proposed  rule.  Thus,  a  new 
§  233.20(a)(4)(ii)(s)  implements  these 
provisions  as  proposed. 

Disregard  of  Payments  Made  Under  the 
Radiation  Exposure  Compensation  Act 

Public  Law  101^26,  the  Radiation 
Exposure  Compensation  Act,  enacted 
October  15, 1990,  establishes  a  program 
to  compensate  individuals  for  injuries 
or  deaths  resulting  from  the  exposure  to 
radiation  from  nuclear  testing  and 
uranium  mining. 

The  law  authorizes  a  $100  million 
trust  fund  from  which  payments  will  be 
made.  Payments  may  be  made  until  the 
earlier  of  the  date  on  which  the  $100 
million,  and  any  income  earned  on  this 
amount,  is  expended  or  22  years  after 
the  law  was  enacted. 

Individuals  who  were  injured  due^o 
exposure  to  radiation  from  nuclear 
testing  will  receive  $50,000  each. 
Individuals  who  were  injured  due  to 
exposure  to  radiation  while  employed 
as  uranium  miners  will  receive 
$100,000  each.  When  the  affected 
individual  is  deceased,  payments  will 
be  made  to  the  surviving  spouse, 
children,  parents,  grandchildren  or 
grandparents. 

Section  6(h)(2)  of  the  Radiation 
Exposure  Compensation  Act  provides 
that  amounts  paid  to  an  individual 
pursuant  to  this  law  will  not  be 
included  as  income  or  resources  for 
purposes  of  determining  eligibility  to 
receive  benefits  described  in  section 
3803(c)(2)(C)  of  title  31,  United  States 
Code,  or  the  amount  of  such  benefits. 

Section  3803(c)(2)(C)  of  title  31. 
United  States  Code  contains  a  list  of 
various  Federal  and  federally-assisted 
programs  Including,  among  others,  the 
AFDC  program.  However,  the  list  does 
not  include  the  adult  assistance 
programs  under  titles  I,  X,  XIV,  and  XVI 
(AABD)  of  the  Social  Security  Act. 
Therefore,  the  disregards  required  by 
section  6(h)(2)  of  Public  Law  101-426 
do  not  apply  to  the  adult  assistance 
programs  administered  in  Guam,  Puerto 
Rico,  and  the  Virgin  Islands.  Action 
Transmittal  FSA-AT-91-5,  dated 
February  25.  1991.  notified  the  States  of 
the  requirements  of  Public  Law  101-426 
to  disregard,  for  purpKJses  of  the  AFDC 
program,  compensation  received  by 
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individuals,  or  upon  death  by  the 
spouse,  children,  parents, 
grandchildren,  or  grandparents,  for 
injuries  sustained  by  such  individuals 
due  to  the  exposure  to  radiation  h'om 
nuclear  testing  or  uranium  mining. 

We  are  adding  a  new 
§233.20(a)(4)(ii)(u)  to  implement  this 
provision. 

Since  the  regulatory  changes  related 
to  section  6(h)(2)  of  the  Radiation 
Exposure  Compensation  Act,  Public 
Law  101—426,  do  not  involve 
administrative  discretion,  but  simply 
implement  the  statutory  requirements, 
we  believe  that,  under  5  U.S.C. 
553(b)(3)(B)  good  cause  exists  for  waiver 
of  a  notice  of  proposed  rulemaking  on 
the  grounds  that  it  is  not  necessary. 

Disregard  of  Bona  Fide  Loans 

Section  223.20(a)(3)(iv)(B)  of  the 
existing  regulations  states  that,  in 
determining  the  availability  of  income 
and  resources,  loans  which  are  obtained 
and  used  under  conditions  that 
preclude  their  use  to  meet  current  living 
costs  will  not  be  coimted  as  income. 
Under  this  regulation,  loans  that  are 
available  to  meet  current  Hving 
expenses  are  considered  countable 
income. 

However,  because  of  an  adverse  court 
decision  in  the  case  of  Mangrum  v. 
Criepentrog  v.  Bowen,  702  F.  Supp.  813 
(D.  Nev.  1988),  the  Department  of 
Health  and  Human  Services  issued 
Information  Memorandum  FSA-Dvl-89- 
1,  dated  January  3.  1989.  The 
Information  Memorandum  permits 
States  the  option  to  disregard  bona  fide 
loans  as  income  and  resources.  Between 
January  and  June  1989,  45  States 
implemented  the  option. 

These  final  regulations  amend  the 
policy  on  treatment  of  loans  to  require 
that  States  disregard  bona  fide  loans 
from  any  source  and  for  any  purpose  as 
income  and  resources  in  the 
determination  of  eligibility  and  the 
amount  of  benefits  under  the  AFDC  and 
adult  assistance  programs. 

The  amendment  is  based  on  the 
principles  discussed  in  the  Mangrum 
court  decision.  The  court  stated,  with 
respect  to  counting  loans  as  income, 
that  the  essential  characteristic  of  a  loan 
is  that  it  must  be  repaid.  This  duty  to 
repay  distinguishes  loans  from  wages, 
personal  injury  awards,  gifts,  child 
support  payments  and  all  other  forms  of 
income.  Since  the  borrower  must  repay 
the  loan  principal  in  its  entirety  (and 
possibly  with  interest),  the  loan 
principal  may  not  be  income  for  AFDC 
purposes. 

Although  the  issue  in  Mangrum  was 
counting  loans  as  income,  the  court  also 
addressed  treatment  of  loans  as 


resources.  The  court  cited  the  decision 
in  National  Welfare  Rights  Organization 
v.  Mathews.  533  F.  2d.  637  (DC  Cir. 
1976).  and  interpreted  that  decision  to 
mean  that  the  actual  value  of  an  item, 
whether  it  is  a  financial  instrument  or 
personal  property,  is  its  fair  market 
value,  less  its  encumbrances,  that  is,  its 
equity  value.  The  court  stated  that  since 
loans  must  be  repaid,  they  are  totally 
encumbered  and  have  no  equity  value. 
Accordingly,  it  is  also  not  appropriate  to 
treat  the  loan  principal  as  a  resource 
under  the  AFDC  program. 

The  proposed  rule  stated  that  funds 
would  be  considered  a  bona  fide  loan 
when  an  applicant  or  recipient  submits 
to  the  State  agency  one  of  several  types 
of  documents  to  verify  that  funds  were 
provided  with  the  expectation  of 
repayment  so  that  a  legal  debt  exists. 

We  received  comments  on  this 
provision  from  six  State  agencies  and 
two  legal  advocacy  groups.  The 
comments  are  discussed  below: 

Comment:  All  the  commenters 
expressed  support  for  the  disregard  of 
bona  fide  loans  as  income  and 
resources.  However,  most  of  the 
commenters  recommended  that  we 
expand  the  definition  of  a  bona  fide 
loan  to  include  oral  contracts  because 
oral  contracts  are  recognized  as  valid 
under  Federal  and  State  law.  The 
commenters  also  recommended  that  we 
remove  specific  language  requiring  a 
written  document  and  allow  States  to 
use  a  process  which  will  exempt  loans 
if  there  is  an  understanding  that  the 
money  will  be  repaid  and  the  borrower 
can  reasonably  explain  how  the  loan 
will  be  repaid. 

Response:  In  view  of  the  comments, 
we  have  decided  to  allow  each  State  to 
determine  what  constitutes  a  bona  fide 
loan.  This  approach  will  provide  the 
recommended  flexibility  for  States  to 
establish  objective  and  reasonable 
criteria  for  determining  that  a  bona  fide 
loan  exists.  Therefore,  the  final 
regulation  will  require  that  each  State 
include  in  its  State  plan  criteria  for 
identifying  a  bona  fide  loan. 

Comment:  Two  commenters  stated 
that  the  income  of  a  self-employed 
person  consists  of  the  total  profit — 
defined  as  the  comparison  of  gross 
receipts  with  business  expenses.  The 
commenters  recommended  that  we 
amend  the  regulations  at  45  CFR 
233.20(a)(6)(v)(B)  to  define  payments  on 
business  loans  as  business  expenses  for 
the  purposes  of  determining  the  profit 
from  a  business.  They  also  suggested 
that  we  amend  the  regulations  to 
disregard  any  profits  derived  from  loans 
on  a  business  enterprise  which  are  kept 
in  a  separate  account  that  is  used  for  the 
business. 


Response:  This  comment  is  outside 
the  scope  of  this  rulemaking.  Therefore, 
we  are  not  addressing  it  as  part  of  this 
final  regulation. 

Comment:  Two  commenters  requested 
that  we  amend  the  regulations  to  clarify 
that  only  the  principal  of  a  loan  can  be 
disregarded,  and  the  disregard  does  not 
extend  to  interest  earned  on  a  loan  or 
purchases  made  with  the  proceeds  of  a 
loan. 

Response:  We  agree.  To  clarify  that 
only  the  principal  of  a  loan  can  be 
disregarded,  the  final  regulation 
provides  that  the  disregard  does  not 
extend  to  interest  earned  on  a  loan 
while  held  by  the  borrower,  or 
purchases  made  with  the  proceeds  of  a 
loan.  Consistent  with  the  general  AFDC 
policy  for  the  treatment  of  interest 
earned  on  bank  accounts,  the  final  rule 
also  provides  that  interest  earned  on  the 
proceeds  of  a  loan  while  held  in  a 
savings  account,  checking  account  or 
other  financial  instrument  will  be 
counted  as  unearned  income  in  the 
month  received  and  as  a  resource 
thereafter. 

Accordingly,  we  have  revised  the 
regulation  at  §  233.20(a)(3)(iv)(B)  and 
added  a  new  §  233.20(a)(3)(xxi)  to 
implement  this  policy. 

Regulatory  Procedures 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  do 
not  meet  any  of  the  criteria  for  a  major 
regulation.  Therefore,  a  regulatory 
impact  analysis  is  not  required  because 
these  regulations  will  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  impose  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

This  rule  does  not  require  any 
information  collection  activities  and, 
therefore,  no  approvals  are  necessary 
under  the  Paperwork  Reduction  Act. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
goverrmient  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  final  rules  is  on 
State  governments  and  individuals. 
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Therefore,  we  certify  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  they  primarily  affect 
individuals  and  States.  Thus,  a 
regulatory  flexibility  anUysis  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  93.560.  Assistance  Payments- 
Maintenance  Assistance) 

List  of  Subjects  in  45  CFR  Part  233 

Aliens,  Grant  programs — social 
programs.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  6, 1993. 
Mary  )o  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  January  24.  1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  233  of  chapter  I,  title  45, 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  23:^-COVERAGE  AND 
CONDtnONS  OF  ELIGIBiLrTY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  233 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  301,  602.  602  (note). 
606.  607.  1202. 1302.  1352.  and  1382  (note): 
and  sec.  6  of  Pub.  L.  94-114.  89  Stat.  579; 
Pub.  L.  99-603,  100  Stat  3359;  sec.  4  of  Pub. 
L  97-458.  96  Stat  2513;  sec.  2  of  Pub.  L  98- 
64.  97  SUt  365;  sec.  1883  of  Pub.  L  99-514. 

100  Stat  2916:  sec.  15  of  Pub.  L.  100-241. 

101  Stat  1812;  sec.  105(0  of  Pub.  L  100-383. 

102  Stat  908;  sec.  206(d)  of  Pub.  L  100-383. 
102  Stat  914;  sea  105(i)  of  Pub.  L.  100-707, 

102  Stat  4693;  sec  1(a)  of  Pub.  L.  101-201. 

103  Stat  1795;  sec.  10405  of  Pub.  L  101-239, 

103  Stat  2489;  sec.  501(c)  of  Pub.  L  101-392, 

104  Stat  831;  sec.  6(h)(2)  of  Pub.  L.  101-426, 
104  Stat  925;  and  sec.  471(a)  of  Pub.  L.  102- 
325.  106  Stat  606. 

2.  Section  233.20  is  amended  by 
revising  paragraph  (a}(3)(iv)(B),  adding 
paragraph  (a)(3)(xxi),  revising  paragraph 
(a](4)(ii)(c/)  and  adding  paragraphs 
(a)(4)(ii)(p),  (a)(4)(ii)(q),  (a)(4)(ii)(r). 
(a)(4)(ii)(s).  (a)(4)(ii)(U  and  (a)(4)(ii)(u) 
to  read  as  follows: 

§  233.20    Need  and  amount  of  assistance. 

(a)  Requirements  for  State  Plans. 

*  *   * 

(3)  Income  and  Resources  •  •  • 

(iv)*  •  • 

(B)  Grants,  such  as  scholarships, 
obtained  and  used  under  conditions  that 
preclude  their  use  for  current  living 
costs;  *  *  • 

(xxi)  Provide  that  the  principal  of  a 
bona  Tide  loan  will  not  be  counted  as 
income  or  resources  in  the 


determination  of  eligibility  and  the 
amount  of  assistance.  Interest  earned  on 
a  loan  is  counted  as  unearned  income  in 
the  month  received  and  as  resources 
thereafter  and  purchases  made  with  a 
loan  £ire  counted  as  resources.  For 
purposes  of  this  paragraph,  a  loan  is 
considered  bona  fide  when  it  meets 
objective  and  reasonable  criteria 
included  in  the  State  plan. 

(4)  Disregard  of  income  in  OAA. 
AFDCAB.APTD.orAABD.*  *  * 

(ii)*  *  * 

(d)  Grants  or  loans  to  any 
undergraduate  student  for  educational 
purposes  made  or  insured  under  any 
programs  administered  by  the  Secretary 
of  Education  except  the  programs  under 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  (20 
U.S.C  2301  et  seq.].  Student  financial 
assistance  provided  under  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  will  be 
disregarded  in  accordance  with 
paragraph  (a)(4)(ii)(0  of  this  section. 

(p)  any  student  financial  assistance 
provided  under  programs  in  title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended,  and  under  Bureau  of  Indian 
Affairs  education  assistance  programs. 

(q)  For  AFDC,  any  payments  made  as 
restitution  to  an  individual  under  title  I 
of  Public  Law  100-383  (the  Civil 
Liberties  Act  of  1988)  or  under  title  II  of 
Public  Law  100-383  (the  Aleutian  and 
Pribilof  Islands  Restitution  Act). 

(r)  Any  Federal  major  disaster  and 
emergency  assistance  provided  under 
the  Disaster  Relief  Act  of  1974,  as 
amended  by  Public  Law  100-707  (the 
Disaster  Relief  and  Emergency 
Assistance  Amendments  of  1988)  and 
comparable  disaster  assistance  provided 
by  States,  local  governments  and 
disaster  assistance  organizations. 

(s)  Any  payments  made  pursuant  to 
the  settlement  in  the  In  Re  Agent  Orange 
Product  liability  litigation,  M.D.L.  No. 
381  (E.D.N.Y.). 

U)  Student  financial  assistance  made 
available  for  the  attendance  costs 
defined  in  tliis  paragraph  under 
programs  in  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (20  U.S.C.  2301  et  seq.). 
Attendance  costs  are:  tuition  and  fees 
normally  assessed  a  student  carrying  the 
same  academic  workload  as  determined 
by  the  institution,  and  including  costs 
for  rental  or  purchase  of  any  equipment, 
materials,  or  supplies  required  of  all 
students  in  the  same  course  of  study: 
and  an  allowance  for  books,  supplies, 
transportation,  dependent  care  and 
miscellaneous  personal  expenses  for  a 


student  attending  the  institution  on  at 
least  a  half-time  basis,  as  determined  by 
the  institution. 

(li)  For  AFDC,  any  payments  made 
pursuant  to  section  6(h)(2]  of  Public 
Law  101-426,  the  Radiation  Exposure 
Compensation  Act. 
•        •        •        •        • 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  15 

[CGO  84-060] 

RIN211S-^B67 

Licensing  of  Pilots;  Manning  of 
Vessels  by  Pilots 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  regulations  concerning  the  licensing 
of  pilots  and  the  manning  of  vessels  by 
pilots.  This  interim  final  rule:  Defines 
"coastwise  seagoing  vessel"  for  pilotage 
purposes:  describes  first  class  pilotage 
areas  where  local  pilotage  expertise  is 
warranted:  allows  licensed  individuals 
to  serve  as  pilots  in  areas  not  identified 
as  first  class  pilotage  areas  on  vessels 
that  they  are  otherwise  qualified  to 
control;  requires  a  Federal  pilot  for 
vessels  in  excess  of  1 ,600  gross  tons, 
propelled  by  machinery  and  subject  to 
inspection  under  46  U.S.C.  chapter  33, 
that  are  not  authorized  by  their 
Certificate  of  Inspection  to  proceed 
beyond  the  Boundary  Line;  and 
provides  quick  reference  tables  for 
Federal  pilotage  requirements.  These 
changes  are  necessary  to  eliminate 
confusion  over  where  and  on  what 
vessels  pilotage  expertise  is  required. 
DATES:  This  interim  final  rule  is 
efTective  on  March  4,  1994.  Comments 
on  this  interim  final  rule  must  be 
received  on  or  before  March  21, 1994. 

ADDRESSES:  Clomments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (C-LRA/3406)  (CGD  84-060), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 


4840       Federal  Register  /  Vol.  59,  No.  22  /  Wednesday.  February  2,  1994  /  Rules  and  Regulations 


inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Hartke,  Merchant  Vessel 
Personnel  Division  (G-MVP/12).  room 
1210,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street.  S\V..  Washington. 
DC  20593-0001,  telephone  (202)  267- 
6102. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  84-060)  and  the  specific  section  of 
this  interim  final  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  wall  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  interim  final 
rule  in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  p>ersons  involved  in 
drafting  this  rule  are:  Mr.  John  J.  Hartke, 
Project  Manager,  Merchant  Vessel 
Personnel  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  and,  Mr.  Nicholas  Grasselli. 
Project  Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

Normally,  foreign  vessels  and  U.S. 
vessels  operating  on  registry 
endorsement  are  under  State  pilotage 
authority,  and  U.S.  vessels  operating  on 
coastwise  endorsement  are  under 
Federal  pilotage  authority.  The 
regulations  addressed  in  this 
rulemaking  deal  only  with  Federal 
pilotage. 


A  notice  of  proposed  rulemaking 
(NPRM)  was  published  June  24, 1985 
(50  FR  26117),  addressing  unresolved 
pilotage  issues.  The  comment  period 
was  originally  scheduled  to  end  on 
September  23, 1985,  however,  a  notice 
of  extension  of  comment  period  (50  FR 
38557),  published  in  the  Federal 
Register  on  September  23,  1985, 
extended  the  comment  period  to 
December  22, 1985.  In  response  to  this 
notice,  the  Coast  Guard  received  172 
written  comments,  and  held  two  public 
meetings.  One  public  meeting  was  held 
in  New  York,  hosted  by  the  Maritime 
Association  of  New  York,  on  November 
12.  1985.  The  second  was  a  meeting  of 
the  Towing  Safety  Advisory  Committee 
Subcommittee  on  Personnel  Manning 
and  Licensing,  which  was  held  at  Coast 
Guard  Headquarters  in  Washington,  DC, 
on  December  12. 1985.  On  June  6. 1988. 
the  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  (53  FR  20654) 
addressing  the  comments  received  in 
response  to  the  NPRM  and  public 
meetings.  The  comment  period  for  the 
SNPRM  ended  September  6.  1988. 
Sixteen  written  comments  were 
received  regarding  the  1988  SNPRM. 
These  comments  included  several 
recommendations  by  the  Towing  Safety 
Advisory  Committee  (TSAC). 

The  length  of  time  between  the 
publication  of  the  SNPRM  and  this  rule 
has  been  unusually  long  because  of 
developments  associated  with  the 
grounding  of  the  M/V  EXXON  VALDEZ 
and  the  subsequent  enactment  of  the  Oil 
Pollution  Act  of  1990. 

Therefore,  the  Coast  Guard  is 
publishing  this  rule  as  an  interim  final 
rule  as  opposed  to  a  final  rule  in  order 
to  provide  the  public  another 
opportunity  to  comment. 

As  a  result  of  the  derailment  of  the 
Amtrak  Sunset  Limited  passenger  train 
at  Big  Bayou  Canot.  Alabama  on 
September  22. 1993.  the  Coast  Guard 
established  a  task  force  to  review, 
among  other  issues,  the  adequacy  and 
effectiveness  of  the  licensing 
requirements  for  operators  of 
uninspected  towing  vessels.  There  is  no 
statutory  or  regulatory  pilotage 
requirement  for  the  particular  tug  and 
barge  combination  that  may  have 
collided  with  the  bridge  prior  to  the 
derailment,  and  neither  the  proposed 
rules  nor  this  interim  rule  have  any 
applicability  to  these  vessels.  The 
proximate  cause  of  the  incident  is  yet 
undetermined  and  is  being  investigated 
by  the  National  Transportation  Safety 
Board  (NTSB).  The  NTSB  is  expected  to 
make  recommendations  as  a  result  of 
their  investigation  but  these         / 


recommendations  are  not  expected  to 
have  any  impact  on  this  rule. 

Discussion  of  Comments  and  Changes 

The  vast  majority  of  the  comments 
received  in  response  to  the  1988 
SNPRM  dealt  with  two  issues:  (1)  The 
grandfathering  provision  for  individuals 
with  prior  towing  experience;  and  (2) 
the  definition  of  a  "coastwise  seagoing 
vessel." 

Regarding  the  grandfathering 
provision,  the  1988  SNPRM  proposed 
permitting  individuals  "with  5  years 
service  on  towing  vessel  combinations 
of  at  least  5,000  gross  tons  while  acting 
under  the  authority  of  a  license  as 
master,  mate,  or  operator  of  uninspected 
towing  vessels,  with  a  minimum  of  2  of 
the  5  years  having  been  on  towing 
vessel  combinations  of  at  least  10,000 
gross  tons,  to  obtain  without  a  written 
examination,  an  endorsement  as  first 
class  pilot,  restricted  to  tug  and  barge 
combinations,  for  those  routes  over 
which  they  have  made  the  required 
number  of  round  trips."  The  intent  of 
thi$  proposal  was  to  allow  those  who 
have  demonstrated  their  abilities  to 
pilot  tug  and  barge  combinations  to 
obtain  a  restricted  endorsement  as  first 
class  pilot  without  completing  a  written 
examination. 

The  Coast  Guard  received  a  number  of 
comments  supporting  this  proposal. 
However,  the  Coast  Guard  also  received 
comments  in  opposition  to  this 
grandfathering  provision,  indicating  that 
the  Coast  Guard  should  not  issue  a 
pilot's  license  to  an  individual  unless 
that  individual  passed  the  written 
examination. 

A  number  of  significant  events  have 
occurred  since  the  1988  SNPRM.  There 
have  been  several  major  vessel 
casualties,  the  most  notable  of  which  - 
was  the  EXXON  VALDEZ.  Pilotage 
issues  and  requirements  played  a 
prominent  part  in  the  EXXON  VALDEZ 
investigation.  Following  the  EXXON 
VALDEZ  casualty  in  1989.  Congress 
enacted  the  Oil  Pollution  Act  of  1990 
(OPA  90).  which  includes  provisions 
regarding  pilotage. 

As  a  result  of  these  events,  the  Coast 
Guard  believes  that  it  is  inappropriate 
and  not  in  the  best  interest  of 
navigational  safety  to  issue  a  first  class 
pilot's  license  or  endorsement  without 
requiring  a  written  examination, 
including  a  chart  sketch.  Therefore,  the 
grandfathering  provision  is  not  adopted 
in  this  interim  final  rule. 

The  other  major  issue  in  the  1988 
SNPRM  which  received  comments  was 
the  definition  of  a  "coastwise  seagoing 
vessel"  contained  in  46  U.S.C.  8502. 
The  SNPRM  definition  of  the  term 
"coastwise  seagoing  vessel"  made  the 


^ 
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distinction  between  a  vessel  authorized 
by  its  Certificate  of  Inspection  to  make 
voyages  only  on  U.S.  internal  waters 
and  a  vessel  authorized  by  its  Certificate 
of  Inspection  to  make  voyages  beyond 
the  Boundary  Line. 

The  1988  SNfPRM  considered  a 
coastwise  seagoing  vessel  as  a  vessel 
that  is  authorized  by  its  Certificate  of 
Inspection  to  proceed  beyond  the 
Boundary  Line.  Some  comments 
supported  this  definition.  However, 
other  comments  and  recommendations 
from  TSAC  did  not  support  this 
definition,  suggesting  that  pilotage 
requirements  for  coastwise  seagoing 
vessels  should  be  at  least  partially  tied 
to  the  voyage  on  which  the  vessel  is 
engaged.  Those  comments  and 
recommendations  urged  the  following 
definition:  "A  coastwise  seagoing 
vessel,  for  purposes  of  the  manning  of 
vessels  by  pilots  or  for  individuals 
acting  as  pilots,  means  a  vessel 
authorized  by  its  Certificate  of 
Inspection  to  proceed  beyond  the 
Boundary  Line,  and  whose  movement  in 
pilotage  waters  relates  to  a  voyage  in 
which  the  vessel  has  or  will  cross  the 
Boundary  Line." 

The  Coast  Guard  is  adopting  the 
proposal  published  in  the  June  6, 1988 
SNPRM,  i.e.,  that  a  coa.stwise  seagoing 
vessel  for  pilotage  purposes  is  one  that 
is  authorized  by  its  Coast  Guard  issued 
Certificate  of  Inspection  to  proceed 
beyond  the  Boundary  Line.  The  Coast 
Guard  did  not  adopt  the  alternative 
proposal  because  that  definition  would 
have  enabled  coastwise  seagoing  vessels 
to  make  voyages  without  a  pilot  within 
the  internal  waters  of  the  United  States, 
including  those  waters  where  most 
hazards  to  navigation  are  encountered. 
Adopting  the  alternative  proposal 
would  have  reduced  pilotage 
requirements  by  requiring  fewer  vessels 
to  use  a  pilot,  permitting  more  vessels 
to  make  extensive  movements  v/ithin 
harbors  or  between  ports  without  the 
services  of  a  pilot  in  the  exact  waters 
where  pilotage;  can  be  most  beneficial. 

Besides  the  "grandfathering 
provision,"  and  the  definition  of  a 
"coastwise  seagoing  vessel,"  the  other 
changes  which  were  proposed  in  the 
1988  SNPRM  did  not  receive  any 
substantial  comments  or  criticisms. 
Therefore,  the  other  changes  proposed 
in  the  1988  SNPRM  are  adopted  in  this 
rule.  These  other  changes  include:  (1) 
Describing  first  class  pilotage  areas 
where  local  pilotage  expertise  is 
warranted;  (2)  allowing  licensed 
individuals  to  serve  as  pilots  in  areas 
not  identified  as  first  class  pilotage  areas 
on  vessels  that  they  are  otherwise 
qualified  to  control;  and  (3)  requiring  a 
Federal  pilot  for  vessels  in  excess  of 


1,600  gross  tons,  propelled  by 
machinery  and  subject  to  inspection 
under  46  U.S.C.  chapter  33.  that  are  not 
authorized  by  their  Certificate  of 
Inspection  to  proceed  beyond  the 
Boundary  Line.  In  addition,  quick 
reference  tables  for  Federal  pilotage 
requirements  are  also  being  adopted. 

Regulatory  Evaluation 

This  interim  final  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  However, 
the  Coast  Guard  expects  the  economic 
impact  of  this  interim  final  rule  to  be  so 
minimal  that  further  Regulatory 
Evaluation  is  unnecessary. 

This  rule  defines  "coastwise  seagoing 
vessel"  for  pilotage  purposes,  describes 
first  class  pilotage  areas  where  local 
pilotage  expertise  is  warranted,  and 
provides  quick  reference  tables  for 
pilotage  requirements.  Additionally, 
this  rule  clarifies  that  a  Federal  pilot  is 
required  for  vessels  in  excess  of  1,600 
gross  tons,  propelled  by  machinery  and 
subject  to  inspection  under  46  U.S.C. 
chapter  33,  that  are  not  authorized  by 
their  Certificate  of  Inspection  to  proceed 
beyond  the  Boundary  Line. 

This  rule  codifies  current  practices. 
The  Coast  Guard  anticipates  that  the 
rule  will  not  increase  crew  size  or 
require  increased  use  of  pilots  since,  for 
the  most  part,  vessels  affected  by  this 
rule  are  presently  required  by  their 
Certificate  of  Inspection  to  use  a  Federal 
pilot.  Thus,  the  Coast  Guard  believes 
that  further  evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  interim  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  The  small  entities  that 
could  be  affected  by  this  interim  final 
rule  are  primarily  independent 
operators  of  tank  barges  and  self- 
propelled  vessels.  Since  this  rule,  for 
the  most  part,  adopts  current  practices, 
the  Coast  Guard  believes  that  there  will 
be  no  significant  economic  impact  on 
"small  entities."  Therefore,  because  it 
expects  the  economic  impact  of  this 
interim  final  rule  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  interim  final  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  interim  final  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  final  rule  under  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that 
this  interim  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  This  rule  does  not  affect 
existing  State  pilotage  requirements,  but 
instead  clarifies  the  Federal  pilotage 
requirements  for  those  vessels  which, 
under  46  U.S.C.  8502,  are  exclusively 
subject  to  Federal  pilotage. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  interim 
final  rule  and  concluded  that  under 
section  2.B.2  of  Commandant 
Instruction  M16475.1B,  this  mle  is 
categorically  excluded  from  further 
environmental  documentation.  The  rule, 
which  clarifies  Federal  pilotage 
requirements,  is  administrative  in 
nature  since,  by  codifying  existing 
practices,  it  permits  vessels  to  continue 
to  operate  according  to  current  industry 
practice.  Therefore,  this  is  included  in 
the  categorical  exclusion  in  subsection 
2.B.2.1,  "Administrative  actions  or 
procedural  regulations  and  policies 
which  clearly  do  not  have  any 
environmental  impact."  A  Categorical 
Exclusion  Determination  has  been 
placed  in  the  docket. 

List  of  Subjects  in  46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
15  of  title  46  of  the  Code  of  Federal 
Regulations. 

PART  1S-MANNING  REQUIREMENTS 

1.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3703,  8101, 
8502,  8901.  8902.  8903.  8904.  9102;  50  CSC. 
198.  and  49  CFR  1.46. 

2.  Section  15.301  is  amended  by 
adding  new  definitions  for  "Coastwise 
seagoing  vessel"  and  "Designated  areas" 
to  read  as  follows: 

$15,301    Definition  of  terms  used  in  this 
part 
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Coastwise  seagoing  vessel  means  a 
vessel  that  is  authorized  by  its 
Certificate  of  Inspection  to  proceed 
beyond  the  Boundary  Line  established 
in  part  7  of  this  chapter. 
•        *        •        •        * 

Designated  areas  means  those  areas 
within  the  navigable  waters  of  the 
United  States  for  which  first  class 
pilotage  endorsements  are  issued  under 
part  10.  subpart  G,  of  this  chapter,  by 
the  Officer  in  Charge,  Marine  Inspection 
(OCMl).  The  areas  for  which  first  class 
pilotage  endorsements  are  issued  within 
a  f)articular  Marine  Inspection  Zone  and 
the  specific  requirements  for  an 
endorsement  may  be  obtained  from  the 
OCMI  concerned. 


3.  Seclion  15.812  is  revised  to  read  as 
follows: 

§15:812    Pilots 

(a)  Except  as  specified  in  paragraph  (f) 
of  this  section,  the  following  vessels,  not 
sailing  on  register,  when  underway  on 
the  navigable  waters  of  the  United 
States,  must  be  under  the  direction  and 
control  of  an  individual  qualified  to 
ser\'e  as  pilot  under  paragraph  (b)  or  (c) 
of  this  section  as  appropriate: 

(1)  Coastwise  seagoing  vessels 
propelled  by  machinery  and  subject  to 
inspection  imder  46  U.S.C.  chapter  33, 
and  tank  barges  subject  to  inspection 
under  46  U.S.C.  chapter  37; 

(2)  Vessels  that  are  not  authorized  by 
their  Certificate  of  Inspection  to  proceed 
beyond  the  Boundary  Line  established 
in  part  7  of  this  Chapter  which  are  in 
excess  of  1,600  gross  tons,  propelled  by 
machinery,  and  subject  to  inspection 
under  46  U.S.C.  chapter  33;  and 

(3)  Vessels  operating  on  the  Great 
Lakes  that  are  propelled  by  machinery 
and  subject  to  inspection  under  46 
U.S.C.  chapter  33,  or  are  tank  barges 


subject  to  inspection  under  46  U.S.C 
chapter  37. 

(b)  The  following  individuals  may 
serve  as  a  pilot  for  a  vessel  subject  to 
paragraph  (a)  of  this  section,  when 
underway  on  the  navigable  waters  of  the 
United  States  that  are  designated  areas. 

(1)  An  individual  holding  a  valid  first 
class  pilot's  license  issued  by  the  Coast 
Guard,  operating  within  the  restrictions 
of  his  or  her  license,  may  serve  as  pilot 
on  any  vessel  to  which  this  section 
applies. 

(2)  An  individual  holding  a  valid 
license  issued  by  the  Coast  Guard  as 
master  or  mate,  employed  aboard  a 
vessel  within  the  restrictions  of  his  or 
her  license,  may  serve  as  pilot  on  a 
vessel  of  not  more  than  1,600  gross  tons 
propelled  by  machinery,  described  iji 
paragraphs  (a)(1)  and  (a)(3)  of  this 
section,  provided  he  or  she: 

(i)  Is  at  least  21  years  old; 

(ii)  Complies  with  the  currency  of 
knowledge  provisions  of  §  10.713  of  this 
chapter;  and 

(iii)  Has  completed  a  minimum  of 
four  round  trips  over  the  route  to  be 
traversed  while  in  the  wheelhouse  as 
watchstander  or  observer.  At  least  one 
of  the  round  trips  must  be  made  during 
the  hours  of  darkness  if  the  route  is  to 
be  traversed  during  darkness. 

(3)  An  individual  holding  a  valid 
license  issued  by  the  Coast  Guard  as 
master,  mate,  or  operator  employed 
aboard  a  vessel  within  the  restrictions  of 
his  or  her  license,  may  serve  as  pilot  on 
a  tank  barge  or  tank  barges  totalling  not 
more  than  10,000  gross  tons,  described 
in  paragraphs  (a)(1)  and  (a)(3)  of  this 
section,  provided  he  or  she: 

(i)  Is  at  least  21  years  old; 

(ii)  Complies  with  the  currency  of 
knowledge  provisions  of  §  10.713  of  this 
chapter; 

(iii)  Has  a  current  physical 
examination  in  accordance  with  the 
provisions  of  §  10.709  of  this  chapter; 


(iv)  Has  at  least  six  months  service  in 
the  deck  department  on  towing  vessels 
engaged  in  towing  operations;  and 

(v)  Has  completed  a  minimum  of 
twelve  round  trips  over  the  route  to  be 
traversed,  as  an  observer  or  under 
instruction  in  the  wheelhouse.  At  least 
three  of  the  round  trips  must  be  made 
during  the  hours  of  darkness  if  the  route 
is  to  be  traversed  during  darkness. 

(c)  An  individual  holding  a  valid 
license  issued  by  the  Coast  Guard  as 
master,  mate,  or  operator,  employed 
aboard  a  vessel  within  the  restrictions  of 
his  or  her  license,  may  serve  as  a  pilot 
for  a  vessel  subject  to  paragraph  (a)(1) 
and  (a)(2)  of  this  section,  when 
underway  on  the  navigable  waters  of  the 
United  States  that  are  not  designated  as 
first  class  pilotage  areas,  provided  he  or 
she: 

(1)  Is  at  least  21  years  old; 

(2)  Complies  with  the  currency  of 
knowledge  provisions  of  §10.713  of  this 
chapter;  and 

(3)  Has  a  current  physical 
examination  in  accordance  with  the 
provisions  of  §  10.709  of  this  chapter. 

(d)  In  any  instance  when  the 
qualifications  of  a  person  satisfying  the 
requirements  for  pilotage  through  the 
provisions  of  this  Subpart  are 
questioned  by  the  Coast  Guard,  the 
individual  shall,  within  a  reasonable 
time,  provide  the  Coast  Guard  with 
documentation  proving  compliance 
with  the  apphcable  portion(s)  of 
paragraphs  (b)  and  (c)  of  this  section. 

(e)  Federal  pilotage  requirements 
contained  in  the  above  paragraphs  are 
summarized  in  two  quick  reference 
tables. 

(1)  Table  15.812(e)(1)  provides  a  guide 
to  the  pilotage  requirements  for 
inspected,  self-propelled  vessels. 


Table  15.812(e)(1).— Quick  Reference  Table  for  Federal  Pilotage  Requirements  for  Inspected,  Self- 

Propelled  Vessels 


Inspected  self-propelled  vessels  greater  than 
1,600  GT.  authorized  by  their  Certificate  of 
Inspection  (COI)  to  proceed  beyond  the 
Boundary  bne.  or  operating  on  the  Great 
Lakes. 

Inspected  self-propelled  vessels  not  nvxe  than 
1.600  GT,  authonzed  by  their  Certificate  of 
Inspection  to  proceed  beyond  ttie  Bourxlary 
Line,  or  operating  on  ttie  Great  Lakes. 


Navigable  waters  of  the  U.S.  designated  as 
first  class  pik>tage  waters  (routes  for  which 
First  Class  Pitofs  licenses  are  issued)'. 


First  Class  PUot 


First  Class  Pik>t,  or  Master  or  Mate  n^y  serve 

as  pilot  If  the  irxjividuai:. 
1.tsaleast21  years  oW 

2.  Maintains  current  knowledge  of  the  waters 
to  be  rtavigated.. 

3.  Has  4  round  trips  over  the  route  


Navigable  waters  of  ttie  U.S.  rK>t  designated 
as  first  class  pilotage  waters  (between  the 
three  mle  line  and  the  start  of  traditional  pi- 
k)tage  routes). 

Master  or  Mate  may  ;erve  as  pilot  if  the  indi- 
vidual: 

1.  Is  at  least  21  years  old. 

2.  Has  an  armuai  physical  exam. 

3.  Maintains  current  krwwiedge  of  the  waters 
to  t>e  navigated. 

Master  or  Mate  may  serve  as  pilot  If  the  indi- 
vidual: 

1 .  Is  at  least  21  years  old. 

2.  Maintam  current  knowledge  of  ttie  waters 
to  be  navigated. 
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Table  15.812(e)(1).— Quick  Reference  Table  for  Federal  Pilotage  Requirements  for  Inspected.  Self- 

Propelled  Vessels— Continued 


Inspected  seM-propelted  vessels  greater  than 
1 ,600  GT,  r»ot  authorized  by  their  CO!  to  pro- 
ceed beyorid  the  Boundary  Line  (Inlaxvj  route 
vessels);  other  than  vessels  operating  on  the 
Great  Lakes. 

Inspected  setfixopelled  vessels  not  more  than 
1 ,600  GT,  not  authorized  by  their  COI  to  pro- 
ceed tjeyond  the  BourKJary  Line  (Inlafx)  route 
vessels);  ottier  than  vessels  operatffig  on  the 
Great  lakes. 


First  Class  PikM 


No  pflotage  requiremerl 


Master  or  Mats  may  serve  as  pOot  if  the  Indi- 
vidual: 
1.1s  at  least  21  years  otd. 

2.  Has  an  annual  physcal  exam. 

3.  Maintains  current  knoovtedge  of  the  waters 
to  be  navigated 

No  pilotage  requirement 


'  Navtgat3te  waters  oJ  the  U.S.  tor  piiotage  purposes  include  all  inland  waters  and  offshore  waters  to  a  distance  ol  3  nautical  m»(es  from  the 
baseline  from  wnich  the  Territofial  Sea  is  measured. 


(2)  Table  15.812(e)(2)  provides  a  guide 
to  the  pilotage  requirements  for  tank 
barges. 

Table  15.812(e)(2).— Quick  Reference  Table  for  Federal  Pilotage  REOuiREMEms  for  Tank  Barges 


Tank  Barges  greater  than  lO.OCO  GT,  aiAhor- 
ized  by  ttieir  Certificate  of  InspectKxi  to  pro- 
ceed ijeyorx]  9\e  Boundary  Lir>e,  or  operatir>g 
on  the  Great  Lakes. 


Tank  Barges  10,000  GT  or  less,  authorized  by 
their  Cerbficate  of  Inspection  to  proceed  be- 
yorxl  the  Bourxjary  Une,  or  operating  on  the 
Great  Lakes. 


Tank  Barges  authorized  by  t*ek  Certificate  of 
inspectkxi  for  Inland  routes  onty  (Lakes. 
Bays,  and  Sounds/Rivers);  other  than  ves- 
sels operating  on  the  Great  Lakes. 


Navigal3te  waters  of  the  U.S.  designated  as 
rirst  class  pilotage  waters  (routes  for  which 
First  Class  Pilofs  licenses  are  issued). '. 


First  Class  Pflot 


First  Class  Pilot  or  Master.  Mate,  or  Operator 
may  serve  as  pitot  if  the  incfividual:. 

1.  Is  at  least  21  years  oW.  

2.  Has  an  annual  physical  exam.  J  ...„ 

3.  Maintains  current  knowtedge  o(  ttw  waters 
to  be  navigated  (one  round  trip  wittwi  tf>e 
past  60  months). 

4.  Has  at  least  6  months'  service  in  tfw  deck 
department  on  towing  vessels  ertgaged  in 
towing  operatior^ 

5.  Has  12  round  trips  over  the  route.  

No  pitotage  requirement 


Navigable  waters  of  the  U.S.  not  designated 
as  first  class  pitotage  waters  (tjetween  the 
ttwee  mUe  iir^e  and  the  start  of  b^adttional  pi- 
lotage routes). 

Master,  Mate,  or  Operator  may  serve  as  pilot 
if  the  individual: 

1 .  Is  at  least  21  years  okl 

2.  Has  an  arvKial  phy-sxal  exam. 

3.  Maintains  current  knowledge  of  the  waters 
to  t>e  navigated. 

4.  Has  at  least  6  months'  service  in  the  deck 
departmerTt  on  towir>g  vessels  engaged  in 
towing. 

Master,  Mate,  or  Operator  may  serve  as  piot 
if  the  indnriduaJ: 

1 .  Is  at  least  21  years  okl. 

2.  Has  an  annual  physical  exam  2 

3.  Maintains  current  knowledge  of  the  waters 
to  be  navigated  (one  round  tnp  vnttrin  the 
past  60  nxinths) 

4.  Has  at  least  6  months'  service  in  the  deck 
department  on  towing  vessels  engaged  in 
towing  operations. 

No  pilotage  requirement 


'  NavigaWe  walers  of  the  U.S.  for  pilotage  purposes  include  aU  mland  waters  and  offshore  waters  to  a  datance  of  3  nautical  miles  fnxn  the 
baseline  from  wtich  ttw  Territorial  Sea  is  measured. 
»  Annual  physical  exam  does  not  apply  to  an  individual  who  wM  serve  as  a  pitot  of  a  Tar*  Barge  of  less  than  1 ,600  gross  tons. 


Dated:  January  20, 1994. 
J.W.Kima, 

Admiral.  U.S.  Coast  CuarrL  Commandant 
(PR  Doc.  94-2218  nied  2-1-94;  8:45  am] 
BIUINQ  oooc  «>ie-i«-« 


INTERSTATE  COMMERCE 
COMMBSION 

49  CFR  Parts  1002  and  1312 

[Ex  Parte  Na  MC-213] 

Range  Tariffs— Fax  Filing 

AGENCY:  Interstate  Commerce 
Commission  (I(X). 

ACTK>N:  Final  Rules. 

SUMMARY:  The  leC  is  issuing  final  rules 
pennitting  carriers  to  eOectuate  range 
tariflis  by  filing  by  fax  the  actual  rates 


applicable  to  identified  shipments  prior 
to  transport  of  those  shipments.  Section 
5(b)  of  the  Negotiated  Rates  Act  of  1993 
requires  that,  as  of  June  1,  1994,  range 
tariffs  must  identify  the  specific  rate  or 
discount  (from  among  the  range  of 
available  rates  or  discounts)  which 
applies  to  each  specific  shipment,  or 
must  contain  an  objective  means  for 
determining  that  rate.  Faxed  rates, 
which  are  intended  for  use  only  where 
carriers  must  respond  rapidly  to 
changing  market  demands  in  the  spot 
market,  vril!  have  an  effective  period  of 
only  7  days. 
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EFFECTIVE  DATE:  These  regulations  are 
effective  on  March  4, 1994,  and  carriers 
may  begin  to  use  the  fax  filing  process 
for  spot  market  shipments  on  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Langyher  (202)  927-5160:  [TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  issued  a  Notice  of 
Proposed  Rules  on  August  9, 1993  at  58 
FR  42276.  Additional  information 
concerning  the  final  rules  that  are 
adopted  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  28^-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.1 

Regulatory  Flexibility  CertificaUon 

No  one  has  challenged  our  initial 
conclusion  that  this  action  wtU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
reaffirm  this  conclusion  for  the  reasons 
previously  cited,  i.e.,  that  the  economic 
impact  will  be  minimal  because  the 
regulation  merely  provides  for  another 
means  by  which  carriers  may  submit  to 
the  agency  certain  materials  already 
required  by  statute  to  be  filed  with  the 
agency.  Thus,  the  economic  impact  is 
unlikely  to  be  significant  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Environmental  Statement 

This  action  will  not  significantly 
an^ect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subfects 

49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Conunission  amends 
Chapter  X  of  Title  49  of  the  Code  of 
Federal  Regulations,  Parts  1002  and 
1312,  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a)(4)(A).  5  U.S.C. 
553.  31  use  9701  and  49  U.S.C  10321. 

2.  In  §  1002.2(0,  in  the  table.  No.  74 
is  revised  to  read  as  follows: 


§1002^    Filing  tees. 

•         •        •        • 

(0  '  *  * 


Type  of  proceeding 

Fees 

(74)(i)  The  filing  of  tanffs  (ex- 

10  per  series 

cept  for  fax  transmitted  tar- 

transmit- 

iffs),   rate    schedules    and 

ted. 

contracts   including   supple- 

ments. 

(ii)  Tariffs  transmitted  by  fax  ... 

1  per  page. 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FIUNG 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

3.  The  authority  citation  for  part  1312 
is  revised  to  read  as  follows:  ■• 

Authority:  5  U.S.C  553;  49  U.S.C  10321. 
10762.  and  10767. 

§1312.14    [Amended] 

4.  The  heading  for  §  1312.14  is  revised 
to  read  as  follows: 

§1312.14    Statentent  Of  rates  and  fares 
(see  also  §1312.41). 

5.  A  new  §  1312.41  is  added  to  read 
as  follows: 

§1312.41    Range  tariffs. 

(a)  A  range  tariff  presents  a  series  of 
rates  or  discounts  with  each  rate  or 
discount  potentially  applicable  to  any 
given  shipment;  the  particular  rate  or 
discount  made  applicable  to  particular 
shipment(s)  is  given  effect  by  the  filing 
of  a  second  tariff.  Under  these 
circumstances  the  rate  or  discount  made 
applicable  by  the  filing  of  the  second 
tariff  takes  precedence  over  other  filed 
tariffs  otherwise  applicable  to  the 
shipment(s). 

(b)  To  initiate  range  tariff  pricing,  a 
carrier  or  agent  shall: 

(1)  File  with  the  Commission  a  tariff 
setting  forth  the  series  (range)  of  rates  or 
discounts  potentially  applicable  to 
shipments  moving  on,  or  subsequent  to, 
the  effective  date  of  the  tariff.  The  tariff 
shall  show  on  its  title  page  the  term 
INITIATING  RANGE  TARIFF; 

(2)  Provide  an  explanation  of  the 
application  of  the  tari^,  including  any 
conditions,  limitations  or  restrictions 
that  attend  use  of  the  tariff;  the 
explanation  shall  be  contained  in  an 
Item  150  designated  "Application  of 
Tariff': 

(3)  File  not  more  than  one  initiating 
range  tariff  to  be  in  effect  at  any  one 
time;  however,  differenLsanges  of  rates 
or  discounts  may  be  established  within 
the  one  tariff  provided  the  application 


of  the  difTerent  ranges  is  clearly 
explained  to  avoid  ambiguity  of 
applicability; 

(4)  File  initiating  range  tariffs  with  the 
Commission  in  the  manner  required  by 
§  1312.3  and  §  1312.4(a)  and  (b)  of  this 
part;  and 

(5)  Establish  and  maintain  with  the 
Commission  a  tariff  filing  fee  account 
pursuant  to  the  provisions  of 

§  1002.2(a)(l)(ii)  of  this  chapter,  for  use 
in  making  activating  range  tariff  filings 
under  paragraph  (c)  of  this  section. 

(c)  To  activate  for  particular 
shipment(s)  a  particular  rate  or  discount 
(from  among  the  range  of  rates  or 
discounts  provided  in  the  initiating 
range  tariff  established  under  paragraph 
(b)  of  this  section),  a  carrier  or  agent 
shall: 

(1)  Prior  to  transporting  a  specifically 
identified  shipment(s),  file  a  tariff  with 
the  Commission  stating  the  actual  rate 
or  discount  that  applies  to  the 
shipment(s).  The  tariff  shall  show  on  its 
title  page  the  term  ACTIVATING 
RANGE  TARIFF  and  shall  refer  to  the 
initiating  range  tariff  (previously 
established  under  paragraph  (b)  of  this 
section)  as  a  control  tariff; 

(2)  Publish  activating  rates  or 
discounts  in  a  tariff  in  the  carrier's  own 
name  or  in  a  tariff  filed  in  the  name  of 
a  duly  authorized  agent,  immediately 
followed  by  the  carrier's  or  agent's  code 
and  the  characters  "6R";  immediately 
under  this  designation  shall  be  shown 
the  actual  date  of  filing  with  the 
Commission,  which  shall  serve  as  the 
date  on  which  the  tariff  becomes 
applicable  for  traffic  moving  subsequent 
to  the  filing. 

Example:  ICC  ABCD  6R 
Filed:  7/1/93 

Each  page  of  the  activating  range  tariff 
shall  show  this  same  information.  Each 
page  shall  be  sequentially  numbered 
with  the  final  page  stating  "end" 
following  the  last  page  number; 

(3)  Show  on  the  title  page  of  each 
activating  range  tariff  a  specific  date  of 
expiration  that  shall  not  exceed  7  days 
from  the  date  of  the  tariffs  filing.  In  the 
event  an  expiration  date  is  not 
designated,  the  tariff  shall  expire  7  days 
from  the  date  of  filing; 

(4)  Identify  the  specific  traffic  to  be 
accorded  service  under  the  stated  rate  or 
discount  with  whatever  information  is 
needed  to  identify  specifically  the 
intended  shipments,  but  in  any  event,  at 
a  minimum,  identify  either  the  shipper's 
name  or  the  commodity  description  and 
origin  and  destination  points;  and 

(5)  File  with  the  Commission: 

(i)  One  copy  of  each  activating  tariff 
submitted  by  fax  transmission  to  (202) 
927-5888;  to  avoid  the  necessity  of 
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filing  a  separate  transmittal  letter  (see 
§  1312.4(b)  of  this  part),  the  title  page  of 
every  activating  range  tariff  shall 
provide  the  name,  title  and  phone 
number  of  the  party  authorized  to 
submit  the  publication  for  filing  with 
the  Commission,  and  the  fee  account 
number  established  for  the  filing  carrier 
or  agent;  or 

(ii)  Two  copies  of  each  activating 
tariff  transmitted  by  hand  in  accordance 
with  the  requirements  of  §  1312.3  and 
1312.4(a)  and  (b)  of  this  part. 

(d)  Except  as  expressly  provided  in 
this  section,  range  tariffs  are  subject  to 
the  provisions  of  §§  1312.1  through 
1312.40  of  this  part. 

Decided-  January  10, 1994. 

By  tbe  Conunission.  Chairman  McDooald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  and  Philbin.  Commissioner  Phillips 
conciured  in  part  and  dissented  in  pert  with 
a  separate  expression. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

|FR  Doc  94-2358  Filed  2-1-94;  8:45  am) 

BtUMQ  CODE  703S-01-P 


DEPARTMENT  OF  THE  INTEmOR 
Rst)  and  WiMUfe  Service 

50CFRPart17 

RIN  101S-AA95 

Endangered  and  Threatened  Wikllife 
and  Plants;  Designation  of  Criticai 
HalJitat  tor  the  Least  Bea's  Vireo 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  designates  critical  habitat  for 
the  least  Bell's  vireo  (Vireo  bellii 
pusillus).  an  endangered  species, 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  This 
designation  encompasses  a  total  of 
about  38.000  acres  at  10  localities  in 
portions  of  6  counties  in  southern 
California.  This  designation  results  in 
additional  protection  requirements 
under  section  7  of  the  Act  for  activities 
that  are  funded,  authorized,  or  carried 
out  by  a  Federal  agency.  The  Service  has 
considered  economic  and  other  relevant 
impacts  in  making  a  final  decision  on 
the  size  and  scofw  of  critical  habitat. 
EFFECTIVE  DATE:  March  4,  1994. 

ADDRESSES:. The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Field  Office.  2730 


Loker  Avenue  West.  Carlsbad.  California 

92008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Salata  or  Loren  Hays,  Fish  and 

Wildlife  Biologists,  (see  ADIWESSES 

section)  at  619/431-9440. 

SUPPLEMENTARY  INF0f««AT10N: 
Background 

Introduction 

The  Act  requires  the  Service  to 
designate  critical  habitat  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  listing  a 
species  as  endangered  or  threatened.  On 
November  8. 1979.  the  Service  received 
a  petition  from  James  M  Greaves  to  list 
the  Arizona  (V^.  b.  arizonae)  and  least 
Bell's  vireos  as  endangered.  A  notice  of 
acceptance  of  the  petition  and  status 
review  was  published  on  February  6. 
1980  (45  FR  8030).  Based  on  the  best 
scientific  and  commercial  data  available 
and  comments  submitted  during  the 
status  review,  the  Service  found  that  the 

E>etitloned  action  was  warranted  for  the 
east  Bell's  vireo  on  October  13.  1983 
(49  FR  2485.  January  20. 1984); 
however,  a  listing  action  was  precluded 
by  other  pending  listing  actions  of 
higher  priority,  in  accordance  with 
section  4(b)(3)(CMi)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
(16  U.S.C  1531  et  seq.).  Section 
4(b)(3)(C)(i)  recycles  such  petitions, 
resulting  in  a  new  finding  deadline  of 
October  13, 1984.  A  finding  was  made 
on  October  12, 1984,  that  this  action 
was  still  warranted  but  precluded.  The 
Service  published  a  proposed  rule  to 
determine  the  least  Bell's  vireo  to  be  an 
endangered  species,  and  to  designate 
critical  habitat  for  the  species  on  May  3. 
1985  (50  FR  18968).  This  proposed  rule 
constituted  the  next  finding  required 
under  section  4(b)(3)(B)(ii)  of  the  Act.  A 
correction  to  some  of  the  legal 
descriptions  of  the  proposed  critical 
habitat  was  published  in  the  June  4, 
1985,  Federal  Register  (50  FR  23458). 
Rather  than  delay  protected  status  for 
the  vireo  while  the  economic  analysis 
that  must  accompany  the  final  rule 
designating  critical  habitat  was  being 
prepared,  the  Service  decided  to  make 
final  only  the  Listing  portion  of  the  rule 
to  provide  the  Act's  protection  to  the 
least  Bell's  vireo.  Section  4(b)(6)(c)(ii)  of 
the  Act  allows  tbe  Service  to  postpone 
designation  of  critical  habitat  for  up  to 
12  months.  On  May  2, 1986,  the  vireo 
was  listed  as  endangered  and  the 
comment  period  on  proposed 
designation  of  critical  habitat  was 
reopened  for  an  additional  90  days  (51 
FR  16483).  A  further  extension  of  the 
comment  period  to  January  1. 1987.  was 
published  on  July  31, 1986  (51  FR 


27429).  A  revised  proposed  rule  was 
published  on  August  7. 1992  (57  FR 
34892)  at  which  time  the  public 
comment  period  was  reopened  for  90 
days. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  tbe  Act  as:  (i)  Tbe  specific 
areas  within  the  geographical  area 
occupied  by  a  species  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  consarvadon 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  Usted.  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  Section  3(5KC)  further  indicates 
that  in  most  cases,  critical  habitat 
should  not  encompass  the  entire 
geographical  area  that  can  be  occupied 
by  the  species. 

Bole  in  Species  Consen'otion 

The  term  "conservation,"  as  defined 
in  section  3  of  the  Act.  means  to  use  and 
the  use  of  all  methods  and  procedures 
which  are  necessary  to  bring  an 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary  (i.e.,  the  species 
has  recovered). 

The  definition  of  critical  habitat, 
while  explicitly  mentioning  the  features 
essential  to  conservation  of  a  species, 
implicitly  requires  that  the  areas 
themselves  be  essential  to  the  species' 
survival  and  recovery.  Not  ail  areas 
containing  those  features  of  a  listed 
species'  habitat  are  necessarily  essential 
to  its  conservation.  Conversely,  areas 
not  currendy  containing  all  of  the 
essential  features,  but  with  the 
capability  to  do  so  in  the  future,  may  be 
designated  as  critical  habitat.  However, 
areas  not  included  in  critical  habitat 
that  contain  one  or  more  of  the  essential 
features  are  also  important  to  the 
species'  conservation  and  would  be 
addressed  under  other  facets  of  the  Act 
and  other  conservation  laws  and 
regulations. 

Relationship  to  Recovery 

Section  2(c)(1)  of  the  Act  declares  that 
all  Federal  departments  and  agencies 
shall  seek  to  conserve  endangered  and 
threatened  species  and  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  the  Act.  Section  3(3)  of  the 
Act  defines  conservation  to  include  all 
measures  needed  to  recover  the  species 
and  justify  its  removal  from  the  list  of 
endangered  and  threatened  wildlife  and 
plants.  The  Act  mandates  the 
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conservation  of  listed  species  through 
different  mechanisms,  such  as:  Section 
7  (requiring  Federal  agencies  to  further 
the  purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat);  section  9 
(prohibition  of  taking  of  listed  animal 
species);  section  10  (wildlife  research 
permits  and  conservation  planning  on 
State  and  private  lands);  section  6 
(cooperative  State  and  Federal  grants); 
land  acquisition;  and  research. 

Recovery  planning  under  section  4(f) 
of  the  Act  is  the  "umbrella"  that 
eventually  guides  all  of  these  activities 
and  promotes  a  species'  conservation 
and  eventual  delisting.  Recovery  plans 
provide  guidance,  which  may  include 
population  goals  and  identification  of 
areas  in  need  of  protection  or  special 
management,  so  that  a  species  can  be 
removed  from  the  list  of  endangered  and 
threatened  wildlife  and  plants.  Recovery 
plans  usually  include  management 
recommendations  for  areas  proposed  or 
designated  as  critical  habitat. 

The  Service  considers  the 
conservation  of  a  species  in  its 
designation  of  critical  habitat.  The 
designation  of  critical  habitat  will  not, 
in  itself,  lead  to  the  recovery  of  the 
species,  but  is  one  of  several  measures 
available  to  contribute  to  the 
conserv'ation  of  a  species.  Critical 
habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements)  that  may 
require  special  management.  The 
protection  given  critical  habitat  under 
section  7  also  immediately  increases  the 
protection  given  to  these  primary 
constituent  elements  and  essential  areas 
and  preserves  options  for  the  long-term 
conservation  of  the  species.  The 
protection  of  these  areas  may  also 
shorten  the  time  needed  to  achieve 
recovery. 

Designating  critical  habitat  does  not 
create  a  management  plan;  it  does  not 
establish  numerical  population  goals;  it 
does  not  prescribe  specific  management 
actions  (inside  or  outside  of  critical 
habitat);  and  it  has  no  direct  effect  on 
areas  not  designated.  Specific 
management  recommendations  for 
critical  habitat  are  more  appropriately 
addressed  in  recovery  plans  and  in 
section  7  consultation.  Areas  outside  of 
critical  habitat  also  have  an  important 
role  in  the  conservation  of  a  listed 
species  that  is  not  addressed  through 
designation  of  critical  habitat. 

The  designation  of  critical  habitat 
may  be  reevaluated  and  revised  at  any 


time  that  new  information  indicates  that 
changes  are  warranted.  The  Service  will 
reassess  proposals  for  designation  of 
critical  habitat  if  land  management 
plans,  recovery  plans,  or  other 
conservation  strategies  are  developed 
and  fully  implemented  that  may  reduce 
the  need  for  the  additional  protection 
provided  by  any  critical  habitat 
designation. 

Primary  Constituent  Elements 

The  Service  is  required  to  base  critical 
habitat  designations  on  the  best 
scientific  data  available  (50  CFR 
424.12).  In  determining  what  areas  are 
to  be  designated  as  critical  habitat,  the 
Service  considers  those  physical  and 
biological  attributes  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  Such 
requirements,  as  stated  in  50  CFR 
424.12,  include,  but  are  not  limited  to, 
the  following: 

•  Space  for  individual  and  population 
growth,  and  for  normal  behavior; 

•  Food,  water,  or  other  nutritional  or 
physiological  requirements; 

•  Cover  or  shelter; 

•  Sites  for  breeding,  reproduction,  rearing 
of  offspring;  and  generally;  and 

•  Habitats  that  are  protected  from 
disturtiance  or  are  representative  of  the 
historic  geographical  and  ecological 
distribution  of  a  species. 

The  Service  has  determined  that  the 
physical  and  biological  habitat  features 
(referred  to  as  the  primary  constituent 
elements)  that  support  feeding,  nesting, 
roosting  and  sheltering  are  essential  to  the 
conservation  of  the  least  Bell's  vireo.  These 
habitat  features  can  be  described  as  riptarian 
woodland  vegetation  that  generally  contains 
both  canopy  and  shrub  layers,  and  includes 
some  associated  upland  habitats.  Vireos  meet 
their  survival  and  reproductive  needs  (food, 
cover,  nest  sites,  nestling  and  fledgling 
protection)  within  the  riparian  zone  in  most 
areas.  In  some  areas  they  also  forage  in 
adjacent  upland  habitats. 

Ecological  Considerations 

The  least  Bell's  vireo  is  a  small  gray 
migratory  songbird  that  has  declined 
dramatically  in  both  numbers  and 
distribution.  This  subspecies  was  once 
widespread  and  abundant  throughout 
the  Central  Valley  and  other  low 
elevation  riverine  areas  of  California. 
Least  Bell's  vireos  historically  bred  in 
riparian  woodlands  from  the  interior  of 
northern  California  (near  Red  Bluff, 
Tehama  County)  to  northwestern  Baja 
California,  Mexico.  Its  current  breeding 
distribution  is  restricted  to  a  few 
localities  in  southern  Cahfomia  and 
northwestern  Baja  California,  Mexico 
(Franzreb  1989). 

Least  Bell's  vireos  nest  primarily  in 
willows  [Salix  spp.)  but  also  use  a 


variety  of  other  shrub  and  tree  species 
for  nest  placement  (Gray  and  Greaves 
1964,  Salata  1987).  Least  Bell's  vireos 
forage  in  riparian  and  adjoining  upland 
habitats  (Salata  1983,  Kus  and  Miner 
1987).  Preliminary  studies  of  vireo 
foraging  behavior  along  the  Santa  Ynez 
River  and  within  the  Mono  Creek  Basin 
(Santa  Barbara  County)  indicated  that  a 
large  percentage  of  their  foraging  may 
occur  in  the  adjacent  chaparral 
community  up  to  300  or  more  yards 
from  the  nest  (Tom  Keeney,  biologist, 
U.S.  Army  Corps  of  Engineers,  July  31 , 
1985). 

The  reduction  of  least  Bell's  vireo 
numbers  and  distribution  is  associated 
with  widespread  loss  of  riparian 
habitats  and  brood  parasitism  by  the 
brown-headed  cowbird  {Molothrus  ater). 
Destruction  or  significant  alteration  of 
riparian  woodlands  may  have  rendered 
the  least  Bell's  vireo  i>opulation 
incapable  of  withstanding  the  increase 
in  brown-headed  cowbird  numbers  that 
began  in  the  1920's  (Grinnell  and  Miller 
1944,  Gaines  1974). 

The  population  decline  of  the  vireo 
has  been  well  documented.  In  1973,  no 
least  Bell's  vireos  were  found  during  an 
intensive  search  in  nearly  all  remaining 
riparian  habitat  between  Red  Bluff, 
Tehama  County,  and  Stockton,  San 
Joaquin  County  (Gaines  1974).  In  1977, 
the  Service  reviewed  the  literature, 
examined  museum  material,  and 
contacted  numerous  National  Audubon 
Society  chapters  and  knowledgeable 
field  observers  for  information  on  the 
status  of  the  least  Bell's  vireo  (Wilbur 
1980).  Since  then,  several  intensive 
surveys  of  virtually  all  potential 
breeding  habitat  in  California  have  been 
conducted  (Gaines  1977,  Goldwasser 
1978.  Goldwasser  et  al.  1980,  RECON 
1989,  unpublished  data  on  file  with  the 
Fish  and  Wildlife  Service).  Least  Bell's 
vireos  remain  at  only  about  40  of  over 
150  historically  occupied  sites  (some 
localities  cover  many  miles  of  a  water 
course)  surveyed  in  the  United  States 
from  1977  through  1991.  Most  of  these 
locations  contain  fewer  than  five  pairs 
of  vireos.  About  76  percent  of  the  U.S. 
population  is  found  at  just  five 
localities.  The  current  breeding 
population  of  the  least  Bell's  vireo  in 
California  consists  of  approximately  500 
pairs.  Fewer  than  several  hundred  pairs 
are  estimated  to  occur  in  Mexico. 

Consideration  of  New  Information 

The  final  rule  is  based  on  new 
biological  and  economic  data,  and 
material  received  during  the  comment 
period  for  the  proposed  rule  and  revised 
proposed  rule. 
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Total  Acres  Included  in  Critical  Habitat 

The  Service  is  designating  critical 
habitat  for  the  least  Bell's  vireo  at  10 
areas  encompassing  approximately 
38.000  acres  (15.200  ha)  in  Santa 
Barbara,  Ventura.  Los  Angeles.  San 
Bernardino.  Riverside,  and  San  Diego 
Counties.  California.  About  49  percent 
of  the  vireo  population  in  the  United 
States  occurs  within  these  10  areas. 
Critical  habitat  for  the  vireo  occurs  on 
the  Santa  Ynez  River  (Santa  Barbara 
County),  Santa  Clara  River  (Ventura  and 
Los  Angeles  Counties).  Santa  Ana  River 
(Riverside  and  San  Bernardino 
Counties),  and  Santa  Margarita  River, 
San  Luis  Rey  River,  Sweetwater  River, 
San  Diego  River,  Tijuana  River,  Coyote 
Creek,  and  Jamul-Dulzura  Creeks  (San 
Diego  County). 

Federal  land  within  the  critical 
habitat  consists  of  approximately  10,979 
acres  (4,392  ha)  including 
approximately  7,600  acres  (3,040  ha)  in 
Santa  Barbara  County  under  the 
jurisdiction  of  the  Forest  Service,  3.338 
acres  (1,335  ha)  in  Riverside  and  San 
Bernardino  Counties  under  the 
jurisdiction  of  the  Corps  of  Engineers, 
and  53  acres  (21  ha)  in  San  Diego 
County  under  the  jurisdiction  of  the 
Infemational  Boundary  and  Water 
Commission.  The  remainder  of  the 
critical  habitat  is  in  State,  county,  city, 
Indian  Tribe,  or  private  ownership. 

Differences  From  Proposed  Rule  and 
Revised  Proposed  Rule  and  Final  Rule 

The  May  3, 1985,  proposed  rule 
identified  approximately  43,000  acres 
for  designation  as  critical  habitat.  In 
preparing  the  revised  proposed  rule,  it 
was  discovered  that  the  43,000-acre 
critical  habitat  figure  was  in  error  and 
should  have  been  reported  as 
approximately  45,805  acres.  Therefore, 
this  final  rule  and  associated  documents 
refer  to  the  45.805-acre  figure  as  the 
correct  acreage  figure  fix)m  the  May  3. 
1985.  proposed  designation. 

The  area  encompassed  by  the  10 
critical  habitat  areas  has  beien  adjusted 
from  approximately  45.805  acres 
(18,322  ha)  in  the  original  proposed  rule 
to  48,025  acres  (19,210  ha)  in  the 
revised  proposed  rule  to  about  38,000 
acres  (15,200  ha)  in  the  final  rule.  In 
adjusting  the  boundaries,  1,400  acres 
(560  ha)  were  deleted  from  critical 
habitat  on  the  Santa  Ynez  River  and 
3,620  acres  (1.448  ha)  were  added, 
resulting  in  a  net  increase  of  2.220  acres 
(888  ha).  This  adjustment  was 
recommended  by  the  Forest  Service  and 
was  based  on  the  results  of  additional 
field  research  on  the  status,  distribution, 
and  behavior  of  the  least  Bell's  vireo  on 
the  Santa  Yurz  River  during  the  1986 


breeding  season.  An  additional  120 
acres  (48  ha),  adjacent  to  the  northern 
border  of  Gibraltar  Reservoir,  were  also 
recommended  for  deletion  by  the  Forest 
Service  but  the  Service  does  not  believe 
that  this  change  is  warranted  because 
this  area  contains  potential  nesting 
habitat.  All  the  land  suggested  for  either 
withdrawal  or  addition  to  the  Santa 
Ynez  River  critical  habitat  is  under  the 
jurisdiction  of  the  Forest  Service.  The 
additional  3,620  acres  (1,448  ha)  that 
were  added  are  under  Federal 
jurisdiction,  withdrawn  from  mineral 
entry,  and  without  any  private  or 
commercial  interests. 

Two  adjustments  have  been  made  in 
the  Santa  Margarita  River  critical  habitat 
area.  About  420  acres  (168  ha)  of  upland 
private  property  were  removed  based  on 
a  refinement  in  the  legal  description. 
This  adjustment  did  not  exclude  any 
vireo  habitat.  About  9.600  acres  (3.840 
ha)  on  Camp  Pendleton  Marine  Corps 
Base  were  removed  based  on  the  finding 
that  an  existing  Memorandum  of 
Understanding  (MOU)  between  the 
Service  and  the  Marine  Corps  for  vireo 
management  is  providing  an  adequate 
level  of  protection  to  the  vireo  and  its 
habitat.  Although  this  area  is  essential 
to  the  conservation  of  the  species,  the 
Service  finds  that  a  formal  critical 
habitat  designation  is  unnecessary 
because  the  MOU  contains  provisions 
for  section  7  consultation  for  proposed 
actions  that  may  destroy  or  adversely 
modify  vireo  habitat.  The  Service  also 
finds  that  a  level  of  protection 
equivalent  to  or  greater  than  that 
provided  by  a  critical  habitat 
designation  can  be  achieved  for  the 
vireo  on  this  portion  of  the  Santa 
Margarita  River  through  cooperation 
with  the  Marine  Corps  under  the  MOU. 
The  management  actions  implemented 
under  this  agreement  have  significantly 
benefitted  the  vireo  population  at  this 
locality.  It  has  increased  from  98 
territorial  males  in  1986  when  the  MOU 
was  established  to  212  territorial  males 
in  1991.  However,  the  Service  will 
reconsider  its  position  to  designate 
critical  habitat  on  the  Camp  Pendleton 
reach  of  the  Santa  Margarita  River  if 
conditions  warrant.  The  Service  will  use 
its  authority  under  sections  7  and  9  of 
the  Act  to  insure  compliance  with  the 
prohibitions  on  imauthorized  take. 

One  adjustment  has  been  made  in  the 
San  Luis  Rey  River  critical  habitat  area: 
About  80  acres  (32  ha)  of  upland  private 
property  were  removed  based  on  a 
refinement  in  the  legal  description.  This 
adjustment  did  not  exclude  any  vireo 
habitat. 


Available  Conservati6n  Measures 
Section  7  Consultation 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation. 
Regulations  found  at  50  CFR  402.02 
define  destruction  or  adverse 
modification  of  critical  habitat  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to.  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical. 

Once  critical  habitat  is  designated, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  This  Federal  responsibility 
accompanies,  and  is  in  addition  to,  the 
requirement  in  section  7(a)(2)  of  the  Act 
that  Federal  agencies  insure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species.  As  required  by  50  CFR  402.14. 
a  Federal  agency  must  consult  with  the 
Service  if  it  determines  an  action  may 
affect  a  listed  species  or  its  designated 
critical  habitat.  Thus,  the  requirement  to 
consider  adverse  modification  of  critical 
habitat  is  an  incremental  section  7 
consideration  above  and  beyond  section 
7  review  to  evaluate  jeopardy  and 
incidental  take.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402. 

Rasis  for  A  nalysis 

The  evaluation  of  actions  that  may 
adversely  modify  least  Bell's  vireo 
critical  habitat  should  consider  a 
number  of  factors  such  as  the  present 
condition  of  the  habitat,  the  number  of 
current  pairs,  the  reproductive  success 
of  breeding  pairs,  the  expected  time  to 
regenerate  sufficient  habitat  to  support 
an  effective  population  at  a  particular 
site,  and  local  and  regional  problems. 
Although  the  Service  considered  the 
entire  range  of  the  least  Bell's  vireo  in 
determining  an  approach  to  critical 
habitat  designation,  its  section  7 
analysis  of  actions  that  may  adversely 
affect  vireo  critical  habitat  will  consider- 
the  significance  of  impacts  at  individual 
critical  habitat  areas  as  well  as  the  entire 
range.  All  proposed  actions  should  be 
viewed  as  to  their  impacts  on  all  four 
constituent  elements  relative  to  the 
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potential  for  adverse  modification  on 
individual  critical  habitat  areas. 

Examples  of  Actions  Affecting  Critical 
Habitat 

Activities  that  disturb  or  remove  the 
primary  constituent  elements  within 
proposed  critical  habitat  areas  may 
constitute  destruction  or  adverse 
modification  of  critical  habitat.  In  the 
case  of  the  vireo,  these  activities 
include:  (1)  Removal  or  destruction  of 
riparian  vegetation,  (2)  thinning  of 
riparian  growth,  particularly  near 
ground  level,  (3)  removal  or  destruction 
of  adjacent  chaparral  or  other  upland 
habitats  used  for  foraging,  and  (4) 
increases  in  human-associated  or 
human-induced  disturbance.  Specific 
actions  that  could  adversely  affect  vireo 
critical  habitat  include  stream 
channelization,  water  impoundment  or 
extraction,  water  diversion,  livestock 
grazing,  intensive  recreation,  and 
conversion  of  presently  existing  riparian 
or  adjacent  upland  areas  to  residential, 
agricultural,  or  commercial  use. 
Complete  or  major  destruction  of 
riparian  vegetation  would  result  in  the 
extirpation  of  the  least  Bell's  vireo  from 
the  affected  area,  which  could  further 
endanger  the  species  throughout  the 
remainder  of  its  range  and  preclude 
opportunities  for  recovery.  Thinning  or 
selectively  removing  components  of 
riparian  vegetation  could  cause  vireos  to 
abandon  an  area  because  suitable 
nesting  and  foraging  sites  are  scarce  or 
absent  or  could  result  in  lowered 
reproductive  success  because  of 
diminished  habitat  quality.  Increases  in 
recreation  could  cause  actual 
destruction  of  nests  or  could  disrupt 
nesting  activities  which  in  turn  could 
cause  nest  abandonment,  lowered 
hatching  success,  increased  rates  of 
cowbird  parasitism  and  depredation 
events,  and  a  decrease  in  the  number  of 
fledged  young. 

Other  Conservation  Measures:  Non- 
Federal  Lands 

Section  9  of  the  Act  prohibits 
intentional  and  unintentional  "take"  of 
listed  species  and  applies  to  all 
landowners  regardless  of  whether  or  not 
their  lands  are  within  critical  habitat 
(see  16  U.S.C.  1538(a)(1),  1532(la)  and 
50  CFR  17.3).  Section  10(a)(1)(B) 
authorizes  the  Service  to  issue  permits 
for  the  taking  of  listed  species  incidental 
to  otherwise  lawful  activities  such  as 
agriculture,  sand  and  gravel  mining,  and 
urban  development.  Incidental  take 
permits  must  be  supported  by  a  habitat 
conservation  plan  (HCP)  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  to 
conserve  the  species,  usually  on  the 


permittee's  lands.  A  key  element  of  the 
Service's  review  of  an  HCP  is  a 
determination  of  the  plan's  effect  upon 
the  long-term  conservation  of  the 
species.  The  Service  would  approve  an 
HCP.  and  issue  a  section  10(a)(1)(B) 
permit  if  the  plan  would  minimize  and 
mitigate  the  impacts  of  the  taking  and 
would  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  that  species  in  the  wild. 

The  San  Diego  Association  of 
Governments  (SANDAG)  is  coordinating 
the  development  of  HCPs  for  the  San 
Diego  River  and  Sweetwater  River 
critical  habitat  areas.  This  effort  also 
included  the  development  of  draft  plans 
for  the  Santa  Ana  River  and  San  Luis 
Rey  River  critical  habitat  areas,  but 
these  plans  are  no  longer  under 
consideration.  The  intent  of  these  plans 
is  to  address  land  use  conflicts  and  to 
conserve  the  vireo  and  its  habitat.  The 
Service  will  issue  section  10(a)(1)(B) 
permits,  if  the  HCPs  are  acceptable.  In 
November  1991,  the  Service  received 
two  permit  applications  and  final  draft 
HCPs  from  SANDAG  for  the  incidental 
take  of  vireos  on  the  San  Diego  and 
Sweetwater  Rivers.  SANDAG  is 
currently  finalizing  the  HCPs  and  a  draft 
Environmental  Assessment  is  under 
preparation.  Based  on  the  review  of 
drafts  of  these  plans,  the  Service 
anticipates  that  they  will  be  compatible 
with  the  designation  of  critical  habitat. 

Summary  of  Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  data 
available  and  to  consider  the  economic 
impact  and  any  other  relevant  impact  of 
specifying  any  particular  area  as  critical 
habitat.  The  Secretary  may  exclude  any 
area  from  critical  habitat  if  he 
determines  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  area  as  part  of  the 
critical  habitat,  unless  it  is  determined, 
based  on  the  best  scientific  and 
commercial  data  available,  that  the 
failure  to  designate  such  area  as  critical 
habitat  would  result  in  the  extinction  of 
the  species  concerned.  The  Act  thus 
requires  the  Service  to  evaluate  those 
economic  and  other  effects  likely  to  take 
place  due  to  the  designation  of  critical 
habitat,  and  to  consider  whether  to 
exclude  some  critical  habitat. 

The  economic  effects  of  designating 
critical  habitat  for  the  least  Bell's  vireo 
are  the  project-related  costs  of  habitat 
mitigation  within  the  10  areas 
designated  as  critical  habitat  over  and 
above  those  costs  incurred  as  a  result  of 
listing  the  vireo  as  an  endangered 
species  in  May  1986  and  as  a  result  of 
compliance  with  the  Federal  Clean 


Water  Act  for  those  activities  involving 
the  placement  of  fill  into  waters  of  the 
United  States. 

Affected  Agencies 

The  Service  assumes  in  the  economic 
analysis  that  the  impacts  to  Federal 
agencies  are  related  to  activities  that 
physically  alter  critical  habitat.  The 
Forest  Service,  Corps  of  Engineers 
(Corps),  Federal  Highway 
Administration,  and  International 
Boundary  and  Water  Commission  are 
the  agencies  most  likely  to  be  affected 
by  the  critical  habitat  designation. 

Economic  Effects 

■*  Activities  that  may  be  affected 
include  construction  and  maintenance 
of  dams,  water  control  and  transport, 
fire  suppression,  recreation,  oil  and  gas 
production  and  transport,  sand-mining, 
residential  and  commercial 
development  and  related  facilities, 
agriculture,  and  highway  and  bridge 
construction. 

Private  lands  within  critical  habitat 
(15,961  acres)  are  currently  used 
primarily  for  agricultural  purposes  and 
are  not  expected  to  be  economically 
affected.  There  are  no  known  proposals 
with  Federal  involvement. 

Numerous  Federal,  State,  and  local 
agencies  have  jurisdiction  over  the 
affected  activities.  Several  informed  the 
Service  that  critical  habitat  designation 
is  consistent  or  compatible  with  their 
management  objectives.  Although  a 
number  of  agencies  expressed  concern 
that  the  designation  of  critical  habitat 
would  affect  proposed  or  future  projects 
and  asked  to  have  various  project  areas 
removed,  the  economic  costs 
attributable  to  critical  habitat  for  those 
projects  are  expected  to  be  insignificant. 

Federal  agencies  expected  to  incur 
economic  costs  attributable  to 
designation  of  critical  habitat  include 
the  Forest  Service,  Corps  of  Engineers, 
and  the  International  Boundary  and 
Water  Commission.  The  Forest  Service 
anticipates  an  increased  cost  of  $2,000 
per  year  for  additional  fire  suppression 
activities  and  $1 ,000  per  year  for 
additional  ranger  patrols  to  protect  vireo 
habitat  in  the  Santa  Ynez  River  critical 
habitat  area.  It  may  become  necessary 
for  the  Corps  of  Engineers  to  initiate 
patrols  of  its  land  in  the  Santa  Ana 
River  critical  habitat  area  to  control 
trespassing,  at  an  anticipated  cost  of 
$20,000  a  year.  The  Service  believes  that 
the  International  Boundary  and  Water 
Commission  flood  control  activities  in 
the  Tijuana  River  area  will  incur  no 
significant  economic  costs. 

Construction  of  the  Hamner  Avenue 
Bridge  in  the  Santa  Ana  River  area  was 
completed  in  1985.  The  project 
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included  a  compensation  package  for 
adverse  effects  to  wildlife  and  wetlands 
that  cost  a  total  of  $462,000.  of  which 
$113,400  was  forcowbird  control  and 
nest  monitoring  to  compensate  for 
impacts  to  vireo  habitat.  The  annualized 
value  of  the  critical  habitat  effect  is 
$8,000  per  year. 

A  number  of  projects  may  incur 
economic  costs  because  critical  habitat 
designation  is  expected  in  some  cases  to 
require  habitat  mitigation  or 
compensation  that  goes  beyond  current 
requirements.  Undercurrent 
procedures,  whenev'er  proposed  projects 
affect  wetlands,  the  proposing  agency  is 
required  to  replace  habitat  values  either 
concurrently  (up  to  5  acres  replaced  for 
every  1  acre  lost)  or  prior  to  their 
destruction  (1  acre  replaced  for  every  1 
acre  lost).  In  most  cases,  the  agencies 
have  chosen  to  replace  the  habitat 
values  concurrently  in  order  to  avoid 
expensive  project  delays.  With  critical 
habitat  designation,  the  Service  expects 
in  some  cases  to  require  replacement  of 
habitat  values  prior  to  implementation 
of  the  action.  The  Service  anticipates 
that  the  maximum  additional  cost 
would  be  $75,000  per  acre  for 
replacement  of  vireo  habitat  values  prior 
to  their  destruction  rather  than 
concurrently.  The  incremental  cost  is 
due  primarily  to  the  need  for  additional 
landscaping  and  revej^etation  to  create 
fully  functional  vireo  habitat  in  a  2  to 
3-year  period.  The  cost  of  land  acquired 
for  mitigation  purposes  in  such  cases  is 
attributable  to  the  provisions  of  the 
Clean  Water  Act,  or  other  laws  and 
regulations  protecting  the  environment. 
In  some  cases  where  land  values  are 
high,  the  total  cost  per  acre  of  habitat 
destroyed  may  be  less  for  prior 
replacement  than  for  concurrent 
replacement. 

A  proposed  road  crossing  of  the  San 
Diej"o  River  associated  with  the  Mission 
Trails  Regional  Park  could  adversely 
affect  critical  habitat.  The  project  is  still 
in  the  planning  stage  and  the  exact 
amount  of  habitat  that  would  be  affected 
is  not  known.  The  Service  estimates  that 
up  to  5  acres  of  habitat  may  need  to  be 
replaced.  At  $75,000  per  acre,  an 
additional  cost  of  $375,000  would  be 
required  for  prior  replacement  of  lost 
vireo  habitat  values.  The  annualized 
equivalent  of  the  $375,000  one-time  cost 
is  $27,000  per  year. 

The  Home  Capital  Development 
Group's  planned  Rancho  San  Diego 

Eroject  may  adversely  affect  critical 
abitat  in  the  Sweetwater  River  area. 
The  Service  estimates  that  up  to  3  acres 
of  habitat  may  need  to  be  replaced  prior 
to  project  initiation  at  an  additional  cost 
of  $225,000.  The  annualized  equivalent 


of  the  $225,000  one-time  cost  is  $16,000 
per  year. 

The  Corps  of  Engineers  authorizes  a 
number  of  activities  in  the  Prado  Basin 
of  the  Santa  Ana  River  critical  habitat 
area.  Future  changes  in  some  of  these 
existing  activities  could  affect  critical 
habitat,  and  proponents  may  incur 
additional  costs  as  a  result.  However, 
because  project  proposals  were  not 
identified  during  the  public  comment 
period  of  the  proposed  rule,  the  Service 
is  unable  to  provide  an  estimate  of  any 
economic  impact  due  to  critical  habitat 
considerations. 

Sand  and  gravel  mining  activities  that 
are  regulated  under  the  Clean  Water  Act 
could  affect  critical  habitat,  especially 
along  the  San  Luis  Rey  River.  Although 
there  are  no  specific  project  proposals, 
the  Service  anticipates  that  the 
maximum  additional  cost  would  be 
$75,000  per  acre  of  habitat  de.stroyed. 

SANDAG  is  coordinating  the 
development  of  HCPs  under  section  10 
of  the  Endangered  Species  Act  for  the 
San  Diego  River  and  Sweetwater  River 
critical  habitat  areas.  This  effort  also 
included  the  development  of  draft  plans 
for  the  Santa  Ana  River  and  San  Luis 
Rey  River  critical  habitat  areas  but  these 
sites  are  no  longer  under  consideration. 
The  habitat  conservation  planning 
process  is  being  used  to  address  land 
use  conflicts  and  to  conserve  the  least 
Bell's  vireo.  The  Service  will  issue 
section  10(8)  permits  if  these  plans  are 
acceptable.  Based  on  Service  review  of 
drafts  of  these  plans,  it  is  anticipated 
that  they  will  be  compatible  with  the 
designation  of  critical  habitat,  and  no 
additional  economic  costs  are  expected. 

The  total  cost  attributable  to  the 
designation  of  critical  habitat  for 
projects  with  supporting  data  is 
approximately  $74,000  per  year. 
Projects  expected  to  be  affected  by 
critical  habitat  designation  for  which 
adequ.ite  cost  data  are  not  available 
would  not  add  substantially  to  that 
total.  Impacts  on  regional  employment, 
household  income,  and  tax  revenues  are 
expected  to  be  insignificant. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  published  May  3, 
1985,  the  revised  proposed  rule 
published  on  August  7,  1992,  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule  for  the  vireo  or  its  critical  habitat. 
Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  correction  to 


some  of  the  legal  descriptions  of  the 
proposed  critical  habitat  was  published 
in  the  June  4, 1985,  Federal  Register  (50 
FR  23458).  Newspaper  notices  were 
published  by  June  7, 1985,  in  the  Blade 
Tribune.  Enterprise.  Los  Angeles  Times, 
News  Press.  Riverside  Press.  San 
Bernardino  Sun,  San  Diego  Transcript. 
San  Diego  Tribune,  and  San  Diego 
Union,  all  of  which  invited  general 
public  comment.  Notification  of  public 
hearings  and  an  extension  of  the 
comment  period  to  August  30, 1985. 
was  published  on  July  9.  1985  (50  FR 
27992).  Public  hearings  were  conducted 
in  San  Diego  on  July  30,  1985,  in 
Oxnard  on  July  31,  1985,  and  in 
Anaheim,  California,  on  August  1,  1985. 

An  additional  notification  extending 
the  comment  period  to  December  2. 

1985,  was  published  on  October  3,  1985 
(50  FR  40424).  These  two  additional 
notifications  were  also  publi.shed  in  the 
aforementioned  nine  newspapers  in  July 
and  October,  respectively.  On  May  2. 

1986,  the  least  Bell's  vireo  was  listed  as 
endangered,  and  the  public  comment 
period  on  proposed  critical  habitat  was 
reopened  for  an  additional  90  davs  (51 
FR  16483).  A  further  extension  of  the 
comment  period  to  Januar>-  1. 1987,  was 
published  on  July  31,  1986  (51  FR 
27429).  Approximately  120  interested 
parties  were  notified  regarding  this 
extension  of  the  commeflt  period. 

The  public  comment  j>ericd  was  .igain 
reopened  for  90  days  subsequent  to  t!i" 
publication  of  the  revised  proposed  rule 
on  August  7, 1992  (57  FR  34298).  Two 
additional  public  heari.igs  were  also 
scheduled  by  the  Service.  A  legal  notice 
announcing  the  hearings  and  inviting 
general  public  fcommenf  on  the  revised 
proposal  was  published  in  the  San 
Diego  Union-'Tribune  on  August  17, 
1992.  About  200  potentially  affected  or 
interested  parties  were  notified 
regarding  this  revised  proposed  action. 
Public  hearings  were  held  in  Garden 
Grove,  California,  on  October  20.  1992. 
and  in  San  Diego  on  October  22. 1992. 
A  total  of  about  30  individuals  attended 
these  hearings. 

Multiple  comments  whether  written 
or  oral  from  the  same  interested  party 
are  regarded  as  one  comment.  Written 
comments  and  oral  statements 
questioning  or  opposing  critical  habitat 
designation  as  originally  proposed  were 
grouped  into  24  issues  and  discussed  in 
the  revised  proposed  rule  (57  FR  34892). 

Of  the  87  comments  received  on  the 
revised  proposal  to  designate  critical 
habitat,  24  (28  percent)  supported  the 
designation.  3  (3  percent)  opposed  the 
designation.  51  (59  percent) 
recommended  that  the  Service  change 
the  boundaries  or  delay  the  designation, 
and  9  (10  percent)  were  non-committal. 


4850       Federal  Register  /  Vol.  59.  No.  22  /  Wednesday,  February  2,  1994  /  Rules  and  Regulations 


The  Service  has  identified  25  issues 
associated  with  these  87  comments  that 
reflect  a  questioning  of,  or  opposition  to, 
critical  habitat  designation  and  are 
discussed  below. 

Issue  1:  Certain  areas  should  be 
excluded  hx>m  critical  habitat  because 
the  habitat  is  already  degraded,  or 
proposed  plans  will  indirectly  degrade 
the  habitat.  Along  the  Santa  Clara  River, 
for  example,  cowbirds  are  numerous 
within  the  habitat  and  make  it  less 
suitable  for  vireos.  Also,  reclaimed 
sewage  wafer  flows  through  the  Santa 
Clara  River,  and  treatment  chemicals 
may  affect  the  vireo.  At  expected  build- 
out  conditions,  the  noise  generated  by 
traffic  along  such  areas  as  Jamul  Creek 
and  the  San  Luis  Rey  River  may  render 
the  habitat  unsuitable  for  vireos. 

Senice  Response:  As  long  as  the 
constituent  elements  of  critical  habitat 
are  present,  the  factors  leading  to  the 
degradation  of  such  habitat  are  not 
considered  in  the  designation  process. 
Noise,  cowbird  parasitism,  pollution, 
and  other  factors  contribute  incremental 
impacts  upon  the  vireo,  but 
management  of  critical  habitat  areas 
may  reduce  or  eliminate  these  impacts. 
Extensive  unmitigated  habitat  loss  may 
preclude  the  ability  of  a  listed  species 
to  recover.  Critical  habitat  designation 
should  reduce  the  chances  of  this 
occurring  with  respect  to  the  least  Bell's 
vireo. 

The  Act  also  specifies  that  certain 
management  considerations  may  be 
necessary  in  critical  habitat  areas. 
Cowbirds  are  common  in  riparian 
habitat  throughout  the  range  of  the  least 
Bells  vireo.  The  judicious  trapping  of 
cowbirds  and  monitoring  of  vireo  nests 
has  significantly  reduced  the 
detrimental  effects  of  cowbird 
parasitism  on  the  vireo  at  several 
localities. 

Issue  2:  Critical  habitat  should  be 
modified  to  more  accurately  reflect  the 
location  of  nesting  and  foraging  habitat. 
Urban  developments,  agricultural  lands, 
industrial  operations,  recreational 
facilities,  highways,  railroads,  etc..  are 
included  within  the  boundaries  of 
critical  habitat  designation. 

The  Service  has  exceeded  its 
authority  under  the  Act  by  including  in 
the  critical  habitat  area,  land  which  it 
knows  does  not  meet  the  Act's 
definition  of  critical  habitat.  The 
regulations  state  that  "critical  habitat 
will  be  defined  by  specific  limits  using 
reference  points  and  lines  as  found  on 
standard  topographic  maps  of  the  area" 
(50  CFR  424.12(c)|.  The  Service  should 
choose  reference  points  that  are  more 
precise  than  section  lines,  and  less 
ephemeral  than  trees  and  sandbars. 


Service  Response:  The  suggestion  to 
designate  more  precise  boundaries  may 
be  possible  in  some  cases.  No  specifics 
on  suggested  boundaries  were  provided. 
Attempting  to  redefine  the  critical 
habitat  by  another  means  would  unduly 
delay  a  final  decision  on  this  matter. 

The  Service  is  required  to  u.se 
existing,  readily  recognizable 
boundaries  in  the  development  of  legal 
descriptions  for  critical  habitat.  The 
Service  cannot  use  ephemeral  features 
such  as  vegetation  for  boundaries.  In 
cases  where  areas  designated  as  critical 
habitat  do  not  contain  the  primary 
constituent  elements,  impacts  occurring 
within  this  area  will  not  result  in  a 
finding  of  adverse  modification  by  the 
Service.  Thus,  designation  of  critical 
habitat  will  not  effect  those  areas  within 
the  legal  critical  habitat  boundaries  that 
do  not  contain  vireo  nesting  or  foraging 
habitat. 

Issue  3:  The  Service  has  not  clarified 
the  potential  effects  of  critical  habitat 
designation  on  private  landowners.  For 
example.  Service  responses  to  Issues  7 
and  18  in  the  revised  proposed  rule  (50 
FR  34892)  appear  contradictory.  The 
response  to  Issue  7  states  that  most 
activities  potentially  taking  place  within 
critical  habitat  will  require  Federal 
approval,  and  therefore  be  subject  to  the 
requirements  of  section  7  consultation. 
The  discussion  of  Issue  18.  however, 
implies  that  Federal  involvement  in 
projects  on  private  land  would  be 
unusual. 

Federal  case  law  indicates  that 
designation  of  critical  habitat  will, 
contrary  to  the  Service's 
representations,  affect  activities  on  State 
and  private  prop)erty  even  if  there  is  no 
Federal  involvement.  For  example,  in 
Palila  V.  Hawaii.  639  F.  2d  495  (9th  Cir. 
1981).  the  court  held  that  the  state  of 
Hawaii's  maintenance  of  sheep  and 
goats  within  Palila  [Loxioides  bailleui) 
critical  habitat  constituted  a  take,  even 
though  there  was  no  Federal 
involvement. 

Service  Response:  Section  7  of  the  Act 
applies  only  to  Federal  agencies, 
directing  them  to  ensure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  listed  species  or  adversely 
modify  critical  habitat.  The  Service 
maintains  that  a  project  potentially 
affecting  a  federally  listed  species  will 
only  require  section  7  consultation 
when  Federal  funding,  approval, 
permitting,  licensing,  or  other 
discretionary  authority  is  involved. 
Because  the  least  Bell's  vireo  critical 
habitat  is  primarily  wetland,  it  is 
anticipated  that  the  Army  Corps  of 
Engineers  will  be  involved  in  projects 
affecting  this  habitat,  through  the 
section  404  permitting  process  of  the 


Clean  Water  Act.  A  section  404  permit 
is  required  for  projects  involving  dredge 
or  fill  of  jurisdictional  wetlands  or 
waters  of  the  United  States.  For  projects 
on  private  property,  where  wetland 
within  critical  habitat  is  neither  dredged 
nor  filled.  Federal  involvement  under 
section  7  is  not  anticipated. 

By  contrast,  section  9,  which 
prohibits  the  unpermitted  "take"  of 
endangered  species,  applies  to  all 
"persons"  (as  defined  in  the  Act)  within 
the  jurisdiction  of  the  United  States. 
Pursuant  to  section  9  of  the  Act  and  the 
regulations  and  statutes  pertaining 
thereto,  "take"  means  to  "harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct"  (16  U.S.C. 
1532(19)1.  In  the  case  of  Palila  v. 
Hawaii,  the  Court  rendered  an  opinion 
on  the  legal  definition  of  "take."  The 
Court  ruled  in  Palila  v.  Hawaii  that 
habitat  destruction  harms  a  species  by 
indirectly  causing  a  decline  in  the 
population,  and  precluding  recovery  of 
the  species.  Therefore,  the  court's  ruling 
in  this  case  pertained  to  the  legal 
definition  of  "take"  and  not  the 
designation  or  function  of  critical 
habitat.  A  landowner  destroying  vireo 
habitat  might  be  involved  in  a  section  9 
taking,  but  would  have  no  incremental 
legal  exposure  as  a  result  of  critical 
habitat  designation. 

Issue  4:  Tne  revised  proposed  rule 
uses  an  improper  incremental  approach 
to  the  economic  analysis  required  by  the 
Act.  In  the  revised  proposed  rule,  the 
Service  stated  that  the  economic 
analysis  should  only  apply  to  project- 
related  costs  of  mitigation  within 
critical  habitat  designation  over  and 
above  those  costs  that  would  be 
incurred  as  a  result  of  listing  the  vireo. 
The  Service  thereby  eliminated  the 
restraints  imposed  through  the 
balancing  process  set  forth  in  section  4 
of  the  Act. 

Service  Response:  The  effects  of 
critical  habitat  designation  are 
incremental,  and  represent  only  a 
portion  of  the  total  cost  of  a  species' 
conser\'ation.  A  high  level  of  protection 
is  already  afforded  to  least  Bell's  vireo 
habitat  by  the  Clean  Water  Act  and 
Federal  wetlands  policy.  An  additional 
layer  of  protection  has  been  added  to 
this  by  the  listing  of  the  vireo.  which 
prohibits  jeopardy  and  take  of  the 
species.  Even  without  designation  of 
critical  habitat,  modification  of* 
occupied  vireo  habitat  can  constitute 
jeopardy  or  take.  Federal  agencies 
cannot  adversely  modify  designated 
critical  habitat.  As  discussed  above 
under  "Available  Conservation 
Measures."  that  is  in  addition  to  the 
requirement  to  avoid  jeopardizing  the 
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continued  existence  of  a  federally  listed 
species.  Furthermore,  if  a  Federal 
agency  may  affect  critical  habitat,  that 
agency  must  consult  with  the  Service 
even  if  the  habitat  happens  to  be 
unoccupied.  These  added  section  7 
requirements  were  considered  in  the 
development  of  the  economic  analysis. 
In  the  1982  amendments  to  section  4 
of  the  Act.  Congress  added  the  word 
"solely"  to  the  statutory  directive  that 
the  Secretary  base  listing  on  the  best 
scientific  and  commercial  data 
available.  A  House  of  Representatives 
report  states: 

The  addition  of  the  word  "solely"  is 
intended  to  remove  from  the  process  of 
the  listing  or  delisting  of  species  any 
factor  not  related  to  the  biological  status 
of  the  species.  The  committee  strongly 
believes  that  economic  considerations 
have  no  relevance  to  determinations 
regarding  the  status  of  species*   ■   *. 
Applying  economic  criteria  to  the 
analysis  of  these  alternatives  and  to  any 
phase  of  the  species  listing  process  is 
applying  economics  to  the 
determinations  made  under  section  4  of 
the  Act  and  is  specifically  rejected  by 
the  inclusion  of  the  word  "solely"  in 
this  legislation.  [H.R.  Rep.  No.  97-304; 
see  16  U.S.C.  1533(b}(l)(A)] 

The  Joint  Regulations  on  Endangered 
Species  also  state  that  the  Secretary  may 
make  a  determination  of  listing  "solely 
on  the  basis  of  the  best  available 
scientific  and  commercial  information 
regarding  a  sp>ecies'  status,  without 
reference  to  possible  economic  or  other 
impacts  to  such  determination"  (50  CFR 
§  424.1 1(b)).  In  1978.  Congress  amended 
section  4  of  the  Act  to  require  the 
Secretary  to  take  into  consideration  "the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat"  (16 
U.S.C.  1532(5)(A)(i)).  Federal 
regulations  on  implementation  of  the 
Act  state  that  "A  final  designation  of 
critical  habitat  shall  be  made  on  the 
basis  of  the  best  scientific  information 
available,  after  taking  into  consideration 
•the  probable  economic  and  other 
impacts  of  making  such  a  designation  in 
accordance  with  §424.19"  (50  CFR 
§  424.12(a)).  The  Service  interprets  the 
history  of  the  Act  and  Federal 
regulations  to  clearly  indicate  that  the 
economic  analysis  should  only  take  into 
account  the  effects  of  designating 
critical  habitat,  and  not  those  of  listing 
the  species. 

Issue  5:  Some  individuals  wanted  to 
know  if  critical  habitat  designation 
would  result  in  the  need  for  additional 
mitigation  for  projects  with  ongoing 
management  or  conservation  plans 
designed  to  mitigate  impacts  to  vireos. 


Sen'ice  Response:  For  projects  that 
have  completed  the  section  7 
consultation  process  to  develop 
mitigation  measures  for  direct  and 
indirect  impacts  to  the  least  Bell's  vireo 
and  vireo  habitat,  it  is  highly  unlikely 
that  additional  measures  will  be 
required  as  a  result  of  the  critical  habitat 
designation. 

For  example,  two  California 
Department  of  Transportation 
(CALTRANS)  projects  in  San  Diego 
County  and  an  Orange  County  Water 
District  water  conservation  project  in 
the  Prado  Basin  that  involve  Federal 
funds,  permits,  or  authorizations 
prompted  formal  section  7  consultations 
because  of  proposed  impacts  to  vireos 
and/or  vireo  habitat  irrespective  (and  in 
advance)  of  critical  habitat  designation. 
In  each  case,  the  overall  project-related 
impacts  to  the  vireo  were  evaluated  and 
disclosed,  and  mitigation  was  proposed 
in  the  required  environmental 
documentation.  Mitigation  was 
appropriately  develop>ed  in  each 
instance  that  compensates,  to  the  extent 
deemed  reasonable  and  prudent,  for 
unavoidable  direct  and  indirect  impacts 
to  the  vireo,  vireo  habitat,  and  public 
fish  and  wildlife  resources  in  general. 
Therefore,  the  Service  fully  anticipates, 
in  these  instances,  that  no  additional 
mitigation  would  be  required,  prudent, 
or  even  possible  as  a  result  of  the 
designation  of  critical  habitat.  In  this 
regard,  the  Service  cannot  summarily 
dismiss  the  Orange  County  Water 
District's  (District)  position  that  "barring 
unforeseen  circumstances,  the 
mitigation  and  conservation  measures 
that  have  been  implemented  and 
proposed  for  implementation"  as  a 
result  of  a  current  section  7  consultation 
will  fully  mitigate  for  impacts 
associated  with  the  District's  water 
conservation  project. 

Issue  6:  Since  conversion  of  land  to 
residential  or  commercial  development 
would  adversely  affect  critical  habitat, 
property  owners  would  lose  beneficial 
use  of  their  land.  Critical  habitat 
designation  within  certain  areas,  such  as 
the  San  Luis  Rey  Municipal  Water 
District,  would  thus  constitute  a 
regulatory  taking  of  property. 

Service  Response:  Property  owners 
within  the  critical  habitat  boundaries 
are  not  expected  to  lose  beneficial  use 
of  their  land  as  a  result  of  critical  habitat 
designation  itself.  In  evaluating 
proposed  projects  within  critical  habitat 
boundaries,  under  section  7  of  the  Act, 
the  Service  would  first  determine  if  the 
specific  area  contained  foraging  or 
nesting  habitat  for  least  Bell's  vireos. 
The  designation  of  critical  habitat 
would  only  affect  those  areas  that 
contained  elements  of  nesting  or 


foraging  habitat.  Areas  that  lack  foraging 
or  nesting  habitat  would  not  be  affeded 
by  the  designation.  Furthermore,  within 
critical  habitat,  only  those  activities 
with  Federal  involvement  would  he 
subject  to  section  7  consultation.  Such 
involvement  is  most  likely  to  occur 
when  a  project  involves  dredge  or  fill  of 
waters  of  the  United  States.  In  cases 
where  section  7  consultation  is 
required,  reasonable  and  prudent 
alternatives  or  measures  are  likely  to  be 
developed  that  do  not  preclude  the 
development  of  private  property.  Given 
the  pertinent  data  pertaining  to  past 
section  7  consultations  involving  the 
vireo  or  other  listed  species  in  southern 
California,  it  is  extremely  unlikely  that 
any  project  would  be  effectively  stopped 
or  significantly  modified  because  of  the 
section  7  process.  In  fact,  a  World 
Wildlife  Fund  study,  using  12  years  of 
data  from  the  entire  United  States, 
concluded  that  "The  vast  majority  of 
federal  activities  subject  to  consultation 
successfully  proceeded  to  completion 
while  accommodating  the  neecls  of 
endangered  and  threatened  species." 
Less  than  1  jjercent  of  the  actions  that 
were  the  subject  of  formal  consultation 
during  this  study  were  "blocked" 
because  of  section  7  (Barry  et  al.  1992). 

In  the  rare  cases  when  the  Service 
issues  jeopardy  opinions  without 
acceptable  reasonable  and  prudent 
alternatives,  the  action  agency  may  take 
the  project  to  an  exemption  committee 
and  ask  that  its  projects  be  exempted 
from  the  requirements  of  the  Act.  The 
Service  anticipates  that  few,  if  any, 
opinions  would  not  contain  acceptable 
reasonable  and  prudent  alternatives. 

Issue  7:  If  it  is  found  that  water 
extraction  is  damaging  to  least  Bell's 
vireo  critical  habitat,  then  restrictions 
on  water  extraction  would  impinge  on 
the  rights  of  landowners  and  have  a 
large  economic  impact  on  agriculture. 
Such  restrictions  would  also  threaten 
the  supply  of  domestic  water  necessary 
to  meet  the  water  demands  for  certain 
communities. 

Service  Response:  As  discussed  in  the 
response  to  Issue  3  above,  only  those 
projects  with  Federal  involvement 
would  be  directly  affected  by  critical 
habitat  designation.  The  Service  does 
not  anticipate  any  circumstances  in 
which  there  would  be  Federal 
involvement  in  water  extraction 
proces.ses  on  private  property  within 
any  of  the  critical  habitat  areas.  Water 
extraction  rights  on  private  property 
could  not  be  negated  because  of  critical 
habitat  designation. 

Issue  8:  The  benefits  of  designating 
certain  areas  such  as  Newhall  property 
on  the  Santa  Clara  River  do  not  exceed 
the"economic  costs  of  such  designation. 


I 


4852 


Federal  Register  /  Vol.  59.  No.  22  /  Wednesday.  February  2,  1994  /  Rules  and  Regulations 


Current  and  potential  revenues  from 
agriculture,  housing  development,  and 
filming  activities  on  Newhall  property, 
within  proposed  critical  habitat,  exceed 
$200  million,  and  revenues  from 
adjacent  Newhall  activities  potentially 
impacted  by  the  designation  exceed 
$160  million.  In  addition  to  Newhall. 
other  property  owners  have  expressed 
concerns  over  the  costs  of  mitigation 
requirements  that  would  be  generated 
by  the  critical  habitat  designation  on 
their  lands. 

Service  Response:  Newhall's  analysis 
(Newhall  Land  and  Farming  Company 
1992)  and  comments  submitted  by  other 
landowners  are  based  on  the 
assumption  that  designation  of  critical 
habitat  would  prohibit  or  substantially 
modify  all  activities  within  the 
designated  boundaries.  The  response  to 
Issue  6  above  indicates  that  the  Service 
anticipates  very  few.  if  any,  projects  to 
be  stopped  or  significantly  modified  due 
to  critical  habitat  designation  itself.  Any 
impact  on  these  projects  would  be 
through  section  9  prohibitions  on 
taking. 

In  addition,  habitat  occupied  by 
vireos  is  already  protected  because  of  its 
status  as  a  federally-listed  species.  The 
Clean  Water  Act.  National 
Environmental  Policy  Act,  Fish  and 
Wildlife  Coordination  Act.  Federal 
wetland  policy,  sections  1601  and  1603 
of  the  California  Fish  and  Game  Code, 
and  the  California  Environmental 
Quality  Act  also  provide  various  degrees 
of  consideration  or  protection  for  these 
areas.  The  requirements  of  these  statutes 
overlap  considerably,  and  ascribing 
costs  incurred  for  mitigation  or 
compensation  to  each  of  these  statutes 
separately  is  problematical. 

If  occupied  vireo  habitat, 
jurisdictional  wetlands  or  waters  of  the 
United  States  are  to  be  affected  by  a 
Federal  agency  or  project  proponent, 
that  agency  or  project  proponent  is 
presently  required  (in  the  absence  of 
critical  habitat  designation)  to  replace 
those  values  with  from  1  to  5  acres  of 
appropriate  habitat  created  for  every 
acre  lost  However,  this  replacement  is 
generally  mandated  at  the  Federal  level 
only  if  the  impact  exceeds  1  acre  under 
the  Corps'  Nationwide  Permit  FYogram 
implementing,  in  part,  section  404  of 
the  Clean  Water  Act  or  if  vireos  would 
be  affected  by  the  project  pursuant  to 
section  7  of  the  Act  and  the 
implementing  regulations  pertaining 
thereto. 

With  critical  habitat  designation,  the 
essential  elements  of  suitable,  but 
unoccupied,  habitat  must  be  preserved 
through  project  design  or  mitigation. 
Thus,  designation  of  critical  habitat 
generally  would  have  an  incremental 


economic  effect  only  on  federally 
involved  projects  that  are  less  than  an 
acre  in  size  or  that  require  mitigation 
measures  above  and  beyond  what  is 
currently  being  negotiated  or  required 
given  the  vireo 's  status  as  a  listed 
species  and  the  regulatory  authority  of 
the  Corps  of  Engineers  and  California 
Department  of  Fish  and  Game  to  require 
the  minimization  or  mitigation  of 
impacts  to  jurisdictional  wetlands  or 
waters.  Therefore,  those  mitigation 
measures  attributable  solely  to  critical 
habitat  designation  (e.g..  the 
replacement  or  rehabilitation  of  small 
amounts  of  habitat,  contributions  to 
habitat  or  species  management  funds) 
are  expected  to  be  relatively  infrequent 
and  add  only  incrementally  to  project 
costs.  Costs  associated  with  wetland 
creation  are  discussed  imder  the 
response  to  Issue  3  in  the  revised 
proposed  rule  (57  FR  34892). 

In  any  case,  the  National 
Environmental  Policy  Act  and  the 
Endangered  Species  Act  state  that  costs 
associated  with  mitigation  or 
compensation  are  part  of  the  project 
costs.  Because  the  least  Bell's  vireo  is 
essentially  an  obligate  wetland  species, 
the  costs  associated  with  impacts  to 
unoccupied  vireo  habitat  would  be 
borne  by  the  project  applicant  whether 
or  not  critical  habitat  was  designated. 
However,  the  Service  believes  that  no 
mitigation  costs  will  be  attributable  to 
the  designation  of  critical  habitat  for 
projects  on  private  lands  that  are 
outside  the  jurisdiction  of  Federal 
regulatory  agencies. 

Issue  9:  The  designation  of  critical 
habitat  may  impact  flood  control 
projects.  If  periodic  removal  of  riparian 
vegetation  from  flood  control  channels 
is  restricted,  the  impacts  will  involve 
not  only  losses  of  water  and 
uncontrolled  flooding,  but  also  costs  in 
terms  of  human  life. 

Service  Response:  The  response  to 
Issue  6  above  states  that  projects  are 
rarely  blocked,  since  reasonable  and 
prudent  alternatives  or  measures  are 
usually  developed  that  allow  the  project 
to  proceed  in  a  timely  manner.  The 
response  to  Issue  8  above  addresses  the 
potential  increase  in  regulation  due  to 
critical  habitat  designation.  A  high  level 
of  protection  is  afforded  to  wetlands  by 
the  Clean  Water  Act  and  Federal 
wetland  policy.  Regulations  to  avoid, 
minimize,  or  compensate  for  impacts  to 
wetlands  in  general,  and  vireo  habitat  in 
particular,  would  be  incurred  even  if 
critical  habitat  was  not  designated.  The 
layer  of  regulation  added  through 
critical  habitat  designation  is  not 
expected  to  preempt  public  health  and 
safety.  Although  the  Service  encourages 
long-range  planning  of  all  projects  that 


adversely  affect  the  vireo  or  vireo 
habitat,  it  recognizes  that  emergencies 
(e.g.,  fires)  develop  that  necessitate 
accelerated  consultations  or  the 
assessment  of  impacts  and  development 
of  appropriate  mitigation  measures 
after-the-fact. 

Issue  10:  Utility  corridors  and  access 
roads  should  not  be  included  as  critical 
habitat.  Both  routine  and  emergency 
maintenance  are  necessary  to  maintain 
public  safety  and  service. 

Service  Response:  Utility  corridors 
exist  within  least  Bell's  vireo  critical 
habitat;  however,  no  biological  evidence 
or  other  basis  justifies  the  exclusion  of 
such  corridors  from  a  critical  habitat 
designation.  The  Service  will  address 
each  project  on  a  case-by-case  basis  and 
assist  the  Federal  action  agency  in 
avoiding,  minimizing,  and  mitigating  for 
impacts  to  the  vireo  and  its  critical 
habitat  In  addition,  agencies  are 
generally  encouraged  to  request  formal 
consultation  on  programmatic  activities. 
Such  consultations  would  facilitate  long 
range  planning  efforts.  The  Service  is 
unaware  of  any  instances  where  the 
maintenance  of  utility  structures  or 
facilities  was  precluded  by  the  listing  of 
the  vireo;  it  is  anticipated  that  the 
designation  of  critical  habitat  similarly 
will  not  impinge  on  necessary 
operations.  Furthermore,  as  was 
explained  in  the  response  to  Issue  9 
above,  pertinent  regulations  and  Service 
policy  provide  for  the  resolution  of 
impacts  to  listed  sf)ecies  and  their 
critical  habitat  that  result  from 
corrective  actions  taken  in  true 
emergency  situations. 

Issue  11:  Designation  of  critical 
habitat  requires  an  Environmental 
Impact  Statement  (EIS)  pursuant  to  the 
requirement  for  Federal  agencies  to 
comply  with  the  National 
Environmental  Policy  Act  (NEPA). 

Service  Response:  For  the  reasons 
cited  in  the  NEPA  section  of  this  rule, 
the  Service  has  determined  that  rules 
issued  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  do  not  require 
the  preparation  of  an  EIS. 

Issue  12:  Prior  replacement  of  habitat 
should  only  be  required  when  it  can  be 
conclusively  determined  that  existing 
habitat  is  being  used  at  its  full  potential. 
Several  commenters  also  expressed  the 
opinion  that  the  mandated  replacement 
of  vireo  habitat  prior  to  project 
commencement  would  be  an 
unreasonable  and  excessive 
requirement. 

Servjce  Response:  In  the  vast  majority 
of  section  7  consultations  on  potential 
impacts  to  the  vireo.  the  Service  has 
recommmended  prior  replacement  of 
vireo  habitat,  and  does  not  anticipate 
changing  this  pattern  with  designation 
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of  critical  habitat.  Only  in  cases 
involving  a  relatively  large  acreage  of 
unoccupied  vireo  habitat  would  such  a 
requirement  result  from  critical  habitat 
designation.  Because  requirements  for 
habitat  replacement  in  advance  have 
invariably  been  prompted  by  projects 
with  substantial  impacts  to  vireos  or 
significant  portions  of  occupied  vireo 
habitat,  it  is  anticipated  that  prior 
habitat  replacement  would  be  necessary 
in  those  circumstances  regardless  of 
whether  critical  habitat  has  been 
designated.  In  some  cases,  especially 
where  land  costs  are  high,  project 
proponents  have  chosen  to  mitigate 
project-related  impacts  in  advance  to 
increase  the  likelihood  of  "no  net  loss" 
of  wetland  or  vireo  habitat  values.  This 
approach  has  also  been  used  as  a  means 
to  minimize  the  required  amount  of 
habitat  compensation. 

Issue  13:  Several  commenters 
suggested  that  the  Service  should 
specify  the  criteria  used  to  distinguish 
vireo  quality  habitat  within  the 
designated  boundaries.  Some  suggested 
that  the  Service  should  have  designated 
boundaries  to  more  accurately  reflect 
the  actual  habitat  boundaries. 

Service  Response:  In  establishing  the 
approximate  limits  of  actual  critical 
habitat  within  the  designated  critical 
habitat  area  boundaries,  the  Service 
utilized  National  Wetland  Inventory 
maps.  Because  the  large  majority  of 
vireo  habitat  consists  of  mixed 
woodland  or  willow  woodland  habitats 
that  are  contained  within  jurisdictional 
wetlands  and  waters  of  the  United 
States,  these  maps  fairly  accurately 
designate  the  extent  of  actual  or 
potential  habitat  at  a  designated  locale. 

Issue  14:  The  Service  has  not 
addressed  the  biological  implications  of 
artificially  sustaining  riparian  habitat  in 
the  successional  stage  appropriate  to 
support  least  Bell's  vireos.  What 
associated  habitats  and  species  will 
suffer  from  receiving  a  lower  level  of 
protection  as  a  direct  or  indirect  effect 
of  the  designation? 

Senice  Response:  The  Service  is  not 
advocating  artificial  maintenance  of 
riparian  habitat  at  a  particular 
successional  stage.  Rather,  the  Service  is 
advocating  maintenance  of  natural 
systems  under  conditions  that  will  be 
conducive  to  supporting  vireo 
populations.  Since  the  vireo  was  first 
listed  by  the  state  of  California  in  1980, 
it  has  not  been  necessary  to  artificially 
maintain  vireo  habitat  at  a  given 
successional  stage. 

Issue  15:  Designation  of  critical 
habitat  should  be  postponed  until 
ongoing  conservation  plans  to  mitigate 
negative  impacts  to  the  vireo  are  in 
place  and  evaluated,  or  until  further 


studies  are  completed  and  we  know 
exactly  why  the  vireo  has  declined. 

Service  Response:  On  the  basis  of  past 
experience  with  other  listed  species  and 
critical  habitat  designations,  the  Service 
believes  that  the  designation  of  critical 
habitat  will  not  be  incompatible  with 
existing  conservation  or  management 
plans.  Current  drafts  of  habitat 
conservation  plans  for  the  San  Diego 
and  Sweetwater  Rivers  are  considered 
by  the  Service  to  be  compatible  with 
critical  habitat  designation.  The 
designation  of  critical  habitat  may,  in 
fact,  simplify  the  creation  and  funding 
of  area  or  drainage-specific  management 
plans. 

Based  on  the  demonstrated,  relative 
success  of  several  vireo  management 
plans  and  other  conservation  efforts 
within  its  range  and  the  endangered 
status  of  this  species,  the  Service  cannot 
justify  the  postponement  of  critical 
habitat  designation  until  all 
management  plans  are  evaluated  or  in 
place.  Such  a  postponement  could 
reduce  the  chances  for  the  survival  or 
recovery  of  the  species. 

Issue  16:  The  Orange  County  Water 
District  requested  the  exclusion  of  all 
lands  below  the  505-foot  elevation  in 
the  Prado  Basin  from  critical  habitat 
designation  because  of  its  commitment 
to  mitigate  impacts  to  vireos  and  vireo 
habitat  below  that  elevational  contour. 

Servjce  Response:  The  Corps'  Draft 
EIS  for  the  Orange  County  Water 
District's  water  conservation  project 
indicates  that  implementation  of  the 
District's  project  will  be  phased.  The 
level  of  the  water  conservation  f)ool  will 
be  incrementally  raised:  (1)  Once  habitat 
above  the  505-foot  elevation  is 
rehabilitated,  restored,  or  created  to 
replace  occupied  and  presently 
unoccupied  vireo  habitat  below  505-ft 
that  is  destroyed  or  degraded  because  of 
the  project,  and  (2)  it  is  demonstrated 
that  the  vireo  population  is  not 
adversely  impacted  by  their 
displacement  or  the  destruction  or 
degradation  of  preferred  habitat.  For 
these  reasons,  the  Service  did  not 
remove  lands  from  critical  habitat 
designation  within  the  Prado  Basin  that 
currently  accommodate  a  majority  of  the 
nesting  pairs  representing  the  second 
largest  vireo  population  in  the  United 
States. 

Issue  1 7:  Several  commenters  noted 
that  the  Service  should  also  list  critical 
habitat  for  other  areas  (e.g.,  the  lower 
Santa  Ynez  River  in  Santa  Barbara 
County)  or  for  all  areas  with  populations 
of  more  than  10  pairs  of  vireos. 

Service  Response:  The  Service  retains 
the  option  to  consider  the  designation  of 
additional  critical  habitat.  Designation 
of  more  critical  habitat  would  be  the 


subject  of  a  new  proposed  rule  that 
would  solicit  public  comments  and 
provide  for  a  public  hearing,  if  so 
reouested. 

Issue  18:  Given  the  high  levels  of 
cowbird  nest  parasitism  and  habitat 
loss,  it  may  already  be  too  late  to  save 
the  vireo  even  if  habitat  is  preserved. 

Service  Response:  The  stability  or 
instability  of  populations  is  not  one  of 
the  criteria  used  to  determine  the 
appropriateness  of  designating  critical 
habitat.  The  Act  requires  the  Service  to 
designate  critical  habitat  for  a  listed 
species  in  areas  that  are  essential  to  the 
conser\'ation  of  the  species,  unless  it  is 
not  prudent  to  do  so.  The  Act  would 
require  the  designation  of  critical 
habitat  even  if  little  could  be  done  to 
minimize  most  threats  facing  the 
species.  Fortunately,  however,  the  vireo 
has  responded  favorably  to  management 
in  a  number  of  locations  throughout  its 
range.  Therefore,  it  seems  reasonable  to 
conclude  that  the  designation  of  critical 
habitat  will  provide  additional 
protection  to  the  vireo  and  increase  the 
likelihood  of  its  recovery. 

Issue  19:  Certain  areas  should  not  be 
designated  as  critical  habitat  because 
they  do  not"*   •   *  require  special 
management  considerations  or 
protections,"  as  prescribed  bv  section 
3(5)(A)(i)(II)  of  the  Act.  This  comment 
was  usually  followed  by  a  belief  about 
which  type  of  regulations  already 
provide  "special  management 
considerations  or  protections." 

The  Service  should  not  designate 
critical  habitat  because  other  regulations 
and  levels  of  government  already 
protect  the  habitat  sufficiently.  For 
example,  local  and/or  State 
governments  can  manage  habitat  and 
prevent  private  landowners  from 
clearing  riparian  vegetation.  Projects 
altering  a  stream  course  are  subject  to 
review  under  section  1601  or  1603  of 
the  California  Fish  and  Game  Code. 

Federal  regulations  also  protect 
proposed  critical  habitat.  [Resignation  of 
critical  habitat  is  not  necessan,'  for  areas 
in  which  activities  are  planned  that  will 
require  National  Environmental  Policy 
Act  (NEPA)  review  and  compliance.  Nor 
is  it  necessary  to  designate  critical 
habitat  on  the  Santa  Ynez  River  because 
this  area  is  already  protected  under  the 
jurisdiction  of  the  Forest  Service.  All 
these  regulations  and  management 
practices  preclude  the  need  for 
designating  critical  habitat. 

Senice  Response:  Local  governments 
have  not  prevented  habitat  loss  for  the 
least  Bell's  vireo  under  existing 
regulatory  mechanisms.  Areas  under 
Federal  jurisdiction  may  require  special 
management  considerations  or 
protection  that  would  not  be  afforded 
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without  critical  habitat  designation.  For 
these  reasons,  the  Service  believes  that 
inclusion  of  areas  already  subject  to 
local.  State,  or  Federal  regulations  is 
consistent  with  the  definition  of  critical 
habitat  cited  under  section  3(5)(A)(i){II) 
of  the  Act. 

Issue  20:  Critical  habitat  designation 
in  the  Prado  Basin  of  the  Santa  Ana 
River  would  force  the  Corps  of 
Engineers  to  release  storm  water  quickly 
(to  minimize  the  adverse  effects  of 
standing  water  on  vireo  habitat]  and  at 
too  great  a  velocity  for  the  local  water 
district  to  divert  it  into  their  f>ercolation 
(spreading)  basins  for  water 
conservation. 

Senice  Response:  The  Service  has 
been  working  with  the  Corps  of 
Engineers,  Orange  County  Water 
District,  and  The  Nature  Conser\'ancy  to 
resolve  conflicts  between  vireo 
conservation  and  flood  control/ water 
conservation  activities  in  the  Prado 
Basin.  Based  on  the  distribution  and 
abundance  of  t.he  vireo  within  the  Prado 
Basin  relative  to  the  reservoir  pool 
inundation  zone,  these  water 
management  activities  may  affect  a 
listed  species.  On  that  basis,  the  Corps 
initiated  formal  consultation  with  the 
Service  on  October  16.  1992.  The  Corps 
has  included  a  thorough  compensation 
package  as  part  of  the  project 
description.  The  proposed 
compensation  measures  very  likely 
adequately  provide  for  impacts  to  the 
vireo  and  its  habitat.  For  this  reason,  the 
Service  believes  that  a  critical  habitat 
designation  is  not  likely  to  impose  any 
additional  costs  for  avoiding, 
minimizing,  or  mitigating  impacts  to  the 
vireo. 

Issue  21:  The  cost  of  mitigation  as  a 
result  of  critical  habitat  designation 
would  place  an  unreasonable  financial 
risk  on  the  project  proponent.  For 
example,  one  commenter  estimated  it 
would  cost  about  $4-10  million  to 
create  habitat  to  compensate  for  the 
habitat  that  would  be  destroyed  by 
raising  the  height  of  Gibraltar  Dam. 
Since  riparian  habitat  creation  is 
expensive  and  the  results  are 
unpredictable,  the  project  proponents 
may  spend  a  great  deal  of  money  with 
no  return  if  the  mitigation  program 
should  fail. 

Service  Response:  As  stated  in  the 
response  to  Issue  12  above,  designation 
of  critical  habitat  could,  in  a  few  cases, 
require  prior  habitat  replacement  of 
applicants  for  projects  in  areas  that 
contain  suitable,  but  unoccupied,  vireo 
habitat. 

Wetland  compensatory  mitigation  can 
be  a  costly,  time-consuming,  and 
difficult  endeavor  with  an  uncertain 
probability  of  success.  However,  in  the 


6  years  since  the  vireo  was  listed,  two 
agencies  have  constructed  projects  that 
have  been  subject  to  this  prior 
replacement  requirement,  and  both  have 
successfully  created  habitat  that  now 
supports  vireos.  As  restoration 
techniques  are  further  refined,  it  is 
likely  that  revegetation  projects  will 
become  more  successful  in  shorter  time 
frames.  The  requirement  to  create  vireo 
habitat  before  existing  habitat  is 
destroyed  ensures  that  this  federally 
listed  species  would  not  sustain  a  loss 
of  habitat,  even  temporarily.  In  some 
cases,  the  temporary  loss  of  habitat  may 
have  a  significant  adverse  impact  on  the 
vireo.  Given  the  uncertainty  of  wetland 
creation  or  restoration,  it  is  unlikely  that 
the  Service  would  support  a  project 
proposal  that  would  result  in  the 
destruction  of  large  areas  of  riparian 
habitat  without  first  providing  adequate 
replacement  habitat  for  the  least  Bell's 
vireos  in  the  area. 

Under  section  4(b)(2)  of  the  Act,  the 
Secretary  has  the  authority  to  exclude 
an  area  from  critical  habitat  designation 
'■*   *   *  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat,  unless  he 
determines,  based  on  the  best  scientific 
and  commercial  data  available,  that  the 
failure  to  designate  such  area  as  critical 
habitat  will  result  in  the  extinction  of 
the  species  concerned."  The  Gibraltar 
Reservoir  population  of  the  vireo 
represents  the  northern  edge  of  its 
current  range,  and  therefore  is  most 
likely  to  be  the  source  of  recolonization 
to  the  north  or  to  the  Central  Valley. 
Because  of  this  geographical 
significance,  the  designation  of  this  area 
as  critical  habitat  is  appropriate. 

In  any  case,  the  proposed  project  to 
raise  the  height  of  Gibraltar  Dam  is  not 
currently  being  considered,  since  the 
city  of  Santa  Barbara  is  using 
economically  feasible  alternative  water 
sources. 

Issue  22:  Critical  habitat  should  not  be 
designated  because  of  project  delays  due 
to  lengthy  permitting  processes  and  the 
time  required  to  offset  negative  impacts 
before  a  project  could  be  constructed. 

Service  Response:  For  projects  where 
unavoidable  impacts  to  unoccupied 
vireo  habitat  would  occur, 
compensatory  mitigation  in  the  form  of 
habitat  creation  may  have  to  be 
completed  prior  to  the  destruction  of 
existing  habitat  so  that  the  vireo  would 
not  sustain  a  net  loss  of  available 
nesting  or  foraging  habitat. 

The  amount  of  time  for  successful 
habitat  creation  would  vary  depending 
on  the  methods  used  and  could  take 
several  years.  The  action  agency  or 
permit  applicant  would  need  to  initiate 


the  restoration  activities  early  enough  to 
allow  sufficient  time  for  vireo  habitat  to 
develop.  Most  major  projects  are  in  the 
planning  stages  long  enough  to  provide 
adequate  time  for  advance  habitat 
creation  if  the  compensation  efforts  are 
done  expeditiously.  Proper  planning 
would  reduce  the  likelihood  of  a  project 
delay. 

Section  7  regulations  require  the 
Service  to  complete  formal  consultation 
within  90  days  of  initiation  and  issue  a 
biological  opinion  within  an  additional 
45  days.  By  policy  and  in  practice,  the 
Service  usually  completes  formal 
consultation  within  90  days. 

Issue  23:  Designation  of  critical 
habitat  is  unnecessary  because  nest 
parasitism  by  cowbirds  and  predation 
are  responsible  for  the  decline  of  the 
vireo.  rather  than  habitat  loss.  One 
commenter  stated  that  vireo  habitat  is 
plentiful,  and  efforts  to  consfip.e  the 
species  should  focus  on  other  aspects  of 
its  ecology. 

Service  Response:  Two  major  factors 
have  been  identified  as  being 
responsible  for  the  relatively  recent, 
dramatic  decline  of  the  least  Bell's 
vireo:  (1)  Widespread  habitat 
destruction,  and  (2)  high  rates  of  nest 
parasitism  by  cowbirds  (Goldwasser  et 
al.  1980).  The  synergistic  effects  of  these 
two  factors  may  have  further 
exacerbated  the  situation.  Althougli 
cowbird  removal  programs  have 
effectively  solved  the  problem  of 
excessive  parasitism  at  a  number  of 
locales,  habitat  conservation  and 
creation  programs  have  not  achieved  the 
same  level  of  success.  These  programs 
eventually  must  be  successful  if 
conservation  and  recovery  of  the  vireo 
is  to  be  achieved.  To  that  end.  the 
designation  of  critical  habitat  affords  a 
higher  level  of  protection  to  riparian 
woodland  habitats  that  currently  (or 
potentially  could)  support  nesting  pairs 
of  vireos.  The  Service  considers  this 
action  particularly  appropriate  in  light 
of  the  inability  of  existing  regulatory 
mechanisms  (e.g..  the  Clean  Water  Act. 
local  regulations)  to  adequately  protect 
vireo  habitat. 

Issue  24:  The  critical  habitat 
designation  would  result  in  more 
stringent  local  permitting  and  approval 
processes. 

Sen-ice  Response:  The  Service  has  no 
authority  to  require  local  agencies  to 
implement  land  use  restrictions 
consistent  with  the  regulations 
protecting  designated  critical  habitat 
although  the  Service  would  support 
such  actions.  The  commenters  who 
raised  this  issue  are  land  ou-nors  in  San 
Diego  County.  The  Service  contacted  the 
San  Diego  County  Department  of 
Planning  and  Land  Use  (DPLU)  with 
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respect  to  this  issue  and  was  informed 
that  the  DPLU  does  not  anticipate  any 
changes  in  local  ordinances  as  a  result 
of  critical  habitat  designation  (T. 
Oberbauer,  County  of  San  Diego, 
Department  of  Planning  and  Land  Use, 
pers.  comm.). 

Issue  25:  The  Service  should  not 
designate  critical  habitat  on  Camp 
Pendleton  Marine  Corps  Base  because 
the  Service  and  the  Marine  Corps  have 
signed  a  Memorandum  of 
Understanding  (MOUl  that  was 
designed  to  accomplish  the  same  degree 
of  habitat  protection  as  critical  habitat 
would  provide.  The  management 
program  for  the  least  Bell's  vireo  on 
Camp  Pendleton  eliminates  the  need  for 
special  management  considerations,  and 
therefore,  designation  of  critical  habitat 
is  unnecessary. 

Service  Response:  The  Service 
believes  that  the  MOU  is  providing  an 
adequate  level  of  protection  to  the  vireo 
and  its  habitat  on  Camp  Pendleton. 
Under  the  MOU,  the  Service  agreed  to 
offer  technical  assistance  and  to  consult 
under  section  7  of  the  Act  when 
requested.  The  Marine  Corps  agreed  to 
consult  under  section  7  of  the  Act  on 
activities  that  may  affect  the  least  Bell's 
vireo.  to  request  formal  consultation  on 
various  programmatic  issues  such  as 
road  maintenance  and  fire  control,  to 
maintain  1,200  acres  (480  ha)  of  vireo 
quality  habitat  along  the  Santa  Margarita 
River,  and  to  continue  cowbird  trapping 
efforts  (which  were  initiated  in  1983) 
and  nest  monitoring  activities  (which 
were  initiated  in  1981)  as  long  as 
funding  was  available. 

The  Santa  Margarita  River  supported 
1,200  acres  of  quality  vireo  habitat  and 
-98  territorial  male  least  Bells'  vireos 
\v)jen  the  MOU  was  signed  in  1986. 
Since  1986,  the  Marine  Corps  has 
cbntinued  cowbird  trapping  efforts,  and 
until  1991  carried  out  a  thorough 
monitoring  program.  The  vireo 
population  along  the  Santa  Margarita 
River  on  Camp  Pendleton  has  increased 
from  98  to  212  territorial  males  from 
1986  to  1991. 

Although  this  area  is  essential  to  the 
conservation  of  the  species,  the  Service 
finds  that  a  formal  critical  habitat 
designation  is  unnecessary  because  the 
MOUcontains  provisions  for  section  7 
consultation  for  proposed  actions  that 
may  destroy  or  adversely  modify  vireo 
habitat.  The  Service  also  finds  that  a 
level  of  protection  equivalent  to  or 
greater  than  that  provided  by  a  critical 
habitat  designation  can  be  achieved  for 
the  vireo  on  this  portion  of  the  Santa 
Margarita  River  through  cooperation 
with  the  Marine  Corps  under  the  MOU. 
However,  the  Service  will  reconsider  its 
position  to  designate  critical  habitat  at 


this  locality  if  conditions  warrant.  The 
Service  will  use  its  authority  under 
sections  7  and  9  of  the  Act  to  insure 
compliance  with  the  prohibitions  on 
unauthorized  take.  For  these  reasons, 
the  Service  has  removed  about  9,600 
acres  (3,840  ha)  on  Camp  Pendleton 
from  the  critical  habitat  designation. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25. 1983 
(48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  Department 
of  the  Interior  has  determined  that  this 
designation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Based  on  the  information  discussed  in 
this  rule  concerning  public  projects  and 
private  activities  within  the  critical 
habitat  areas,  it  is  not  expected  that 
significant  economic  impacts  will  result 
from  the  critical  habitat  designation.  In 
addition,  there  are  a  limited  number  of 
actions  on  private  land  that  have 
Federal  involvement  through  funds  or 
permits  that  would  affect  or  be  affected 
by  the  critical  habitat  designation;  the 
potential  economic  impact  of  the  critical 
habitat  designation  on  these  actions  will 
be  minor.  Also,  no  direct  costs, 
enforcement  costs,  or  information 
collection  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  This  action 
does  not  impose  any  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 
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recordkeeping  requirements, 
TransfKJrtation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.SC 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat  3500:  unless  otherwise  noted. 

$17.11    [Amended] 

2.  Amend  §  17.11(h)  by  revising  the 
"Critical  habitat"  entry  for  "Vireo,  least 
Bell's,"  under  BIRDS  to  read  "17.95(b)". 


3.  Amend  §  17.95(b)  by  adding  critical 
habitat  for  the  least  Bell's  vireo  in  the 
same  alphabetical  order  as  the  species 
occurs  in  §  17.11(h). 

§17.95    Crttlcai  habitat— fish  and  wttdtNe. 


(b)  *  •  * 

LEASl^BELL'S  VIREO  [Vireo  bellii  pusiUus) 

Califormk^reas  of  land  and  water  as 
follows: 


1.  Santa  Ynez  River.  Santa  Barbara  County 
(Index  map  location  A). 

T.  5  N..  R.  27  W.:  sees.  1.  Vf^/i.  and  12.  all 
except  NEV4.  In  addiUon,  all  adjacent  lands 
within  the  following  circumscribed  area: 
beginning  at  a  f)oint  0.25  mi  south  of  the 
northeast  comer  of  sec.  12,  T.  5  N.,  R.  27  W.; 
thence  east  about  0.5  mi;  thence  north  about 
1.25  mi;  thence  east  approximately  1.3  mi  to 
the  intersection  of  Mono  Creek  and  the  Los 
Prietos  Y  Najalayegua  land  grant  boundary: 
thence  south  about  2.5  mi;  thence  east 
approximately  2.6  mi  to  Agua  Caliente  Creek 


(at  a  point  about  0.4  mi  north  and  0.1  mi  east 
of  the  Pendola  Guard  Station):  thence  south 
about  O.S  mi;  thence  east  about  1.0  mi;  thence 
south  about  0.25  mi;  thence  east  about  0.5 
mi;  thence  south  about  0.75  mi  to  the 
southwest  comer  of  T.  5  N..  R.  25  W..  sec. 
19;  thence  east  to  the  southeast  comer  of  T. 
5  N..  R.  25  W.,  sec  20;  thence  south  about 
0.63  mi;  thence  west  to  western  boundary  of 
T.  5  N.,  R.  26  W.,  sec  25;  thence  south  about 
0.16  mi;  thence  west  to  eastern  boundary  of 
T.  5  N..  R.  26  W..  sec.  27;  thence  north  about 
0.25  mi;  thence  west  to  western  boundary  of 


T.  5  N..  R.  26  W..  sec.  27;  thence  north  to  the 
northeastern  comer  of  T.  5  N.,  R.  26  W.,  sec. 
27;  thence  north  to  the  northeastern  comer  of 
T.  5  N.,  R.  26  W..  sec.  28;  thence  west  to  the 
northwest  comer  of  T.  5  N.  R.  26  VV.,  sec. 
28;  thence  north  to  the  northeast  comer  of  T 
5  N.,  R.  26  W.,  partially  unsurveyed  sec  20 
thence  west  to  the  northeast  comer  of  T.  S 
N.,  R.  26  W.,  unsurveyed  sec  19;  thence 
north  about  0.5  mi:  thence  west  to  the 
southeast  comer  of  T.  5  N..  R.  27  W.,  sec  13 
NEV*;  and  thence  north  to  the  southeast 
comer  of  T.  5  N..  R.  27  W.,  sec  12. 
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2.  Santa  Clara  River,  Los  Angeles  and 
Ventura  Counties  (Index  map  location  B). 

T.  4  N.,  Rs.  17  and  18  W.:  all  land  within 
3,500  feet  perp)endicularly  and  generally 


southward  or  westward  of  a  line  commencing     east  along  State  Highway  1 26  to  its 
at  a  point  100  yards  west  of  BM  740  (a  point        intersection  with  The  Old  Road  at  Castaic 
about  2.3  mi  east  of  the  intersection  of  Main        Junction;  and  thence  eastward  and 
Street  and  State  Highway  1 26  in  Piru);  thence     southward  along  The  Old  Road  to  its 

intersection  with  Rye  Canyon  Road. 
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3.  Santa  Ana  River,  Riverside  and  San 
Bernardino  Counties  (Index  map  location  C). 

All  lands  below  the  543-fbot  contour  in 
partially  surveyed  T.  3  S.,  R.  7  W.,  within  the 
Prado  Flood  Control  Basin  (upstream  from 
Prado  Dam).  In  addition,  the  following 
adjacent  lands  above  the  543-foot  contour  in 
the  Santa  Ana  River  bottom  and  within  the 
following  boundaries:  conunencing  at  a  point 
0.1  mi  east  and  0.2  mi  north  of  the  southwest 
comer  of  sec.  2,  T.  3  S.,  R.  7  W.;  thence  north 
about  0.4  mi;  thence  to  a  point  0.25  mi  east 
and  0.4  mi  north  of  southwest  comer  of  sec. 
31.  T.  2  S.  R.  6  W.;  thence  to  the  northeast 
comer  of  sec.  31,  T.  2  S..  R.  6  W.;  thence  east 


0.35  mi;  thence  to  midpoint  of  southem 
section  line  of  sec  21,  T.  2  S..  R.  6  Wr,  thence 
to  a  point  0.6  mi  south  of  the  northwest 
comer  of  sec.  25,  T.  2  S,  R.  6  W.;  thence  east 
about  0.6  mi;  thence  to  a  point  0.2  mi  north 
of  the  center  of  sec  30,  T.  2  S..  R.  5  W.; 
thence  east  about  0.7  mi;  thence  to  a  point 
0.6  mi  east  of  the  southwest  comer  of  sec.  20, 
T.  2  S..  R.  5  W.;  thence  east  about  0.8  mi; 
thence  0.6  mi  south;  thence  to  a  point  0.3  mi 
north  of  the  southwest  comer  of  sec.  28,  T. 
2  S.,  R.  5  W.;  thence  to  a  point  0.45  mi  north 
of  the  southwest  comer  of  sec.  29,  T.  2  S., 
R.  5  W.;  thence  generally  westward  and 
southward  along  the  Riverside  Corporation 


Boundary  (as  shown  on  USGS  Riverside 
Quadrangle  1980)  to  its  intersection  with  Van 
Buren  Blvd.;  thence  to  a  point  0.2  mi  east  and 
0.75  mi  south  of  the  northwest  comer  of  sec 
27.  T.  2  S..  R.  6  W.;  thence  0.25  mi  north; 
thence  0.7  mi  west;  thence  to  a  point  0.85  ml 
north  of  the  southwest  comer  of  sec.  32,  T. 
2  S.,  R.  6  W.;  thence  to  a  point  0.75  mi  west 
and  0.1  mi  south  of  the  northeast  comer  of 
sec  6,  T.  3  S.,  R.  6  W.;  thence  0.5  mi  west; 
and  thence  to  the  543-foot  contour  at  a  point 
0.3  mi  west  of  the  southeast  comer  of  sec.  2, 
T.  3  S.  R.  7  W. 


4859 
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4.  Coyote  Creek.  San  Diego  County  (Index 
map  location  D). 


T.  9  S..  R.  5  E.:  sees.  22.  NV2.  SE'A;  and 
23.  SWV*. 
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5.  Santa  Margarita  River,  San  Diego  County         T.  9  S.,  R.  3  W.:  sees.  4,  all  lands  below 
(Index  map  location  E).  the  600-foot  contour;  5  SE'A;  7;  and  8. 


In  T.  9  S..  R.  4  W..  Sec.  12  EV2;  13  NEv«. 
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6.  San  Luis  Rey  River,  San  Diego  County 
(Index  map  location  F). 

T.  11  S,,  R.  5  W.:  sees.  13.  S'/iNE'A. 
SEV«NWV4.  SW'/.;  14,  SEV4SWV4.  S12SEV4; 
and  23,  NWA. 

T.  11  S..  R.  4  W.:  sees.  3,  all  land  north  of 
Murray  Road;  4,  EV2NEV4,  E'/^SE'ASW'/i. 
WV2NEV4SEV4,  E'/iNW'ASE'A.  SWV4SEV4;  7, 
NV2NEV4NEV4,  NVVV4NEV4.  E'/zWVz, 
SWV4SVVV4;  8,  NVzNE'A,  NV2NV2NWV4;  9. 
NV2NWV4;  and  18,  NWV4. 

T.  10  S,  R.  4  W.:  see.  34,  S1/2SWV4. 

Surveyed  and  unsurveyed  ftortions 
according  to  the  following  metes  and  bounds: 
bordered  on  the  north  by  a  line  commencing 
at  the  intersection  of  North  River  Road  and 
the  surveyed  eastern  section  line  of  sec.  3,  T. 
11  S  ,  R.  4  W.;  thence  east  along  said  road 
to  its  junction  with  Via  Puerta  Del  Sol; 
thence  east  approximately  0.5  mi  to  State 
Highway  76  nearest  the  midpoint  of  sec.  31. 


T.  10  S.,  R.  3  W.;  thence  northward  and 
eastward  along  said  highway  to  its 
intersection  with  the  eastern  section  line  of 
sec.  27,  T.  9  S..  R.  2  W.;  and  bordered  on  the 
south  by  a  line  commencing  at  the 
intersection  of  Murray  Road  and  the 
surveyed  eastern  section  line  of  sec.  3.  T.  11 
S..  R.  4  W.;  thence  southward  and  eastward 
along  said  road  to  its  junction  with  State 
Highway  76;  thence  eastward  and  northward 
along  said  highway  to  its  junction  with  Santa 
Fe  Avenue;  thence  southeastward  3,000  feet 
along  said  avenue;  thence  northward  along  a 
straight  line  to  Guajome  Lake  Road  at  a  point 
800  feet  from  the  junction  of  said  road  and 
State  Highway  76;  thence  northwestward 
along  Guajome  Lake  Road  to  its  junction  with 
said  highway;  thence  eastward  along  said 
highway  to  its  junction  with  River  Road  in 
see.  31.  T.  10  S..  R.  3  W.;  thence  northward 
along  said  road  to  its  intersection  with  the 


surveyed  eastern  section  line  of  sec.  20,  T.  10 
S..  R.  3  W.;  thence  north  to  and  northeasterly 
along  the  250-foot  contour  in  see.  21  through 
partially  surveyed  sec.  15,  T.  10  S.,  R.  3  W.; 
thence  north  to  a  f)oint  about  0.2  mi  south 
of  the  northwest  comer  of  sec.  14  and 
continuing  along  the  300-foot  contour  from 
the  western  section  line  of  sec.  14  eastward 
through  unsurveyed  sec.  11.  surveyed  sees. 
13  and  12.  T.  10  S.,  R.  3  W.;  and  surveyed 
sec.  18.  T.  10  S..  R.  2  W.;  thei\ce  east  to  and 
along  the  325-foot  contour  through  see.  1.  T. 
10  S..  R.  3  W.;  thence  south  to  and  along  the 
350-foot  contour  in  sees.  6  and  5.  T.  10  S.. 
R.  2  W.,  and  sees.  32  and  33.  T.  9  S.  R.  2 
W.,  to  the  northern  section  line  of  see.  33; 
thence  east  approximately  1.5  mi  to  the 
southeastern  comer  of  see.  27,  T.  9  S.,  R.  2 
VV.;  and  thence  north  about  0.4  mi  to  State 
Highway  76  in  Pala. 

Billing  Cod*  431»-5&-P 
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7.  San  Diego  River.  San  Diego  Ck)unty 
(Index  map  location  G). 

T.  15  S.,  Rs.  1  and  2  W.:  commencing  at 
the  intersection  of  the  Second  San  Diego 
.Aqueduct  and  Mission  Gorge  Road;  thence 
eastward  along  said  road  to  the  western-most 
intersection  with  Father  Junifjero  Serra  Trail; 
thence  northward  and  eastward  along  said 


trail  to  the  eastern-most  intersection  of  said 
trail  and  said  road;  thence  eastward  along 
Mission  Gorge  Road  to  its  intersection  with 
Carlton  Hills  Blvd.;  thence  northward  to  its 
intersection  with  Carlton  Oaks  Drive;  thence 
westward  along  said  drive  to  its  eastern-most 
intersection  with  Inverness  Road;  thence 
westward  along  said  road  to  its  intersection 


with  Carlton  Oaks  Drive;  thence  westward 
along  said  drive  to  its  intersection  with  Mast 
Street;  thence  westward  and  southward  along 
the  320-foot  contour  to  its  intersection  with 
the  Second  San  Diego  Aqueduct  on  the  north 
side  of  the  San  Diego  River;  thence 
southeastward  along  said  aqueduct  to  its 
intersection  with  Mission  Gorge  Road. 


8.  Sweetwater  River,  San  Diego  County 
(Index  map  location  H). 

T.  16  and  17  S.,  R.  1  VV.:  commencing  at 
the  intersection  of  the  320-foot  contour  and 
116o58°14"  W  longitude  immediately  north 
of  the  confluence  of  Sweetwater  River  and 
Sweetwater  Reservoir;  thence  eastward  along 
the  contour  to  the  intersection  of  said 
contour  with  State  Highway  94;  thence 
northward  along  said  highway  to  its 
intersection  with  State  Highway  54;  thence 
northeastward  along  said  highway  to  the  San 
Bernardino  Meridian;  thence  south 
approximately  1,500  feet  to  the  intersection 


with  the  340-foot  contour;  thence  westward 
and  southward  along  said  contour  to  the 
south  end  of  the  Steele  Canyon  Bridge  on 
State  Highway  94<Uhence  south 
approximately  900  leet  to  the  340-foot 
contour;  thence  southwesterly  along  said 
contour  to  its  intersection  with  116°58°14"  W 
longitude;  thence  north  to  starting  point. 

(Insert  Map  #  9  here] 

9.  Jamul-Dulzura  Creeks,  San  Diego  County 
(Index  map  location  I). 

T.  17  and  18  S.,  R.  1  E.:  commencing  from 
a  point  approximately  2,200  feet  west  of  BM 


515  along  Otay  Lakes  Road,  in  sec.  5,  T.  18 
S.,  R.  1  E.;  thence  east  approximately  one 
mile  to  the  crossing  of  said  road  at  a  bridge 
over  Jamul  Creek,  including  all  land  within 
1,500  feet  southward  of  Otay  Lakes  Road  as 
measured  perpendicularly  from  the  road; 
thence  eastward  for  about  2.4  mi  along  said 
road  and  including  all  lands  within  1,500 
feet  northward  of  said  road  as  measured 
perpendicularly  from  the  road,  and  including 
all  lands  within  500  feet  of  said  bridge  not 
otherwise  included  above. 


d 
ui 
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la  Tijuana  River,  San  Diego  County  (Index        T.  18  S..  R.  2  W.:  sees.  34.  S'/zSEV.SEV.; 
mao  location  D.  and  35,  SViSWVi,  SWV»SWV4SEV4. 


T.  19  S.,  R.  2  W.:  tecs.  1.  WViSWV«hnvVi; 
2,  S'/iNEV4h4BV«.  NWV«NEV«,  NViSEV4NBV4, 
NMjNEV4NWV4.  WViNWV4;  3,  hiVz;  and  4. 
NEV«,  NVtNWV4. 


Primary  constituent  elements:  riverine  and  a  non'climax  stage  by  periodic  floods  or  Dated:  October  12,1 993. 

floodplain  habitats  (particularly  willow-  other  agents)  and  adjacent  coastal  sage  scrub.  Richard  N.  Smith. 

donainated  riparian  woodland  with  dense  chaparral,  or  other  upland  plant  ._..     n\^      rrcc-i.      jt.,ij>£. 

understoryvl^tion  maintained,  in  part,  in  conlmunlties.           ^        ^  ActmgD,rector.  US.  F,sh  and  Wddhfe 

(FR  Doc  94-2304  Filed  2-1-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  ot  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  ttie  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSiON 

10CFRPart20 

Radiological  Criteria  for 
Decommissioning  of  NRC-Licensdd 
Facilities;  Enhanced  Participatory 
Rulemaking,  Availability  of  the  Staffs 
Draft  of  the  Rule 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability  of  staffs 
draft  proposed  rule  and  summary  of 
comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  conducting  an 
enhanced  participatory  rulemaking  on 
establishing  the  radiological  criteria  for 
the  decommissioning  of  NRC-licensed 
facihties.  The  Conunission  has 
enhanced  the  participation  of  affected 
interests  in  the  rulemaking  by  soliciting 
commentary  from  these  interests  on  the 
rulemaking  issues  before  the  staff 
developed  the  draft  proposed  rule.  This 
document  announces  the  availability  of 
the  staffs  draft  proposed  rule  as  well  as 
a  summary  of  the  comments  provided  to 
the  NRC  in  response  to  its  enhancement 
efforts. 

DATES:  The  comment  period  expires 
March  11, 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so  but  the  Conunission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  electronically  transmitted 
through  the  BBS  will  automatically  be 
forwarded  to  the  Secretary  of  the 
Commission. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

Examine  copies  of  comments  received 
at:  The  NRC  Public  Document  Room, 


2120  L  Street  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Malaro,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3764. 
FAX  (301)  492-3866. 
SUPPLEMENTARY  INFORMATION:  The 
Commission's  enhanced  participatory 
approach  for  this  rulemaking  was 
described  in  the  notice  of  workshops 
published  on  December  11,  1992  (57  FR 
58727).  The  Commission  believes  it  is 
desirable  to  provide  for  early  and 
comprehensive  input  from  affected 
interests  on  important  public  health  and 
safety  issues,  such  as  the  development 
of  radiological  criteria  for 
decommissioning. 

The  Commission  obtained  comments 
on  the  scope,  issues  and  approaches  that 
must  be  addressed  in  establishing  the 
radiological  criteria  for 
decommissioning  through  a  series  of 
workshops  (57  FR  58727;  December  11, 
1992),  generic  environmental  impact 
statement  (GEIS)  scoping  meetings  (58 
FR  33570;  June  18,  1993),  a  dedicated 
electronic  bulletin  board  system  (BBS) 
(58  FR  37760;  July  13, 1993)  and  written 
submissions.  A  summary  of  these  early 
comments  received  on  this  rulemaking, 
NUREG/CR-6156.  and  a  copy  of  the 
staffs  draft  rule  have  been  provided  to 
NRC  Agreement  States,  workshop 
participants,  and  other  interested  parties 
upon  publication  of  this  notice  of 
availability.  Interested  parties  may 
obtain  single  copies  of  NUREG/CR-6156 
and  the  staffs  draft  rule  by  any  of  the 
three  following  methods: 

1.  Downloading  the  files  from  the 
BBS; 

2.  Requesting  a  copy  from  Ms.  Roberta 
Gordon.  Mail  Stop  NLS/139.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone  (301) 
492-3746;  FAX  (301)  492-3866;  or 

3.  Inspection  and/or  copying  for  a  fee 
in  the  NRC  Public  Document  Room, 
2120  L  Street.  NW.  (Lower  Level). 
Washington.  DC. 

Copies  of  NUREG/CR-6156  may  be 
purchased  &t)m  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  P.O.  Box  37082.  Washington.  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying 


for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower 
Level),  Washington,  DC. 

The  Commission  will  accept 
comments  on  the  NUREG/CR-6156  and 
the  staffs  draft  rale  in  electronic  format 
through  the  BBS  or  in  written  format. 
Comments  may  be  submitted 
electronically,  in  either  ASQI  text  or 
WordPerfect  format,  by  calling  the  NRC 
enhanced  participatory  rulemaking 
electronic  bulletin  board  at  (800)  880- 
6091.  The  bulletin  board  can  be 
accessed  using  generally  available 
communications  software,  with 
communication  protocol  setting  of  no 
parity,  8  data  bits.  1  stop  bit  (N,8,l)  and 
ANSI  or  VT-100  terminal  emulation. 
Background  documents  on  the 
rulemakings  are  also  available  for 
dovimloading  and  viewing  on  the 
bulletin  board.  For  more  information 
call  Ms.  Christine  Daily,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3999;  FAX  (301)  492-3866. 

The  NRC  staff  has  considered  the 
comments  received  in  the  development 
of  the  staffs  draft  rule.  The  availability 
of  the  staffs  draft  rule  provides  yet 
another  opportunity  for  public  comment 
early  in  this  rulemaking. 

The  normal  process  for  conducting 
Commission  rulemakings  is  the 
following  sequence:  NRC  staff 
development  of  a  draft  proposed  rule  for 
Commission  review  and  approval; 
publication  of  the  proposed  rule  for 
public  comment;  consideration  of  the 
comments  by  the  NRC  staff;  and 
preparation  of  a  draft  final  rule  for 
Commission  approval.  In  this  enhanced 
participatory  rulemaking,  not  only  have 
comments  been  solicited  before  the  NRC 
staff  prepared  the  draft  proposed  rule 
and  the  NRC  staff  discussed  the  issues 
with  affected  interests 'at  public 
meetings,  but  an  additional  opportunity 
for  public  comment  is  being  solicited 
during  the  preparation  of  the  draft 
proposed  rule.  The  preliminary  views 
expressed  in  the  staffs  draft  rule  may 
change  in  light  of  comments  received.  In 
any  case,  there  will  be  an  opportunity 
for  additional  public  comment  in 
connection  with  any  proposed  rule  that 
may  be  developed  by  the  Commission. 
After  the  Commission  review  and 
approval  of  the  draft  proposed  rule  that 
is  developed  using  the  comments 
provided,  the  general  process  of  issuing 
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the  proposed  rule  for  public  comment. 
NRC  staff  evaluation  of  comments,  and 
preparation  of  a  draft  final  rule  for 
Commission  approval,  will  occur. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc  94-2367  Filed  2-1-94.  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  M-NM-Oa-AO] 

Airworthiness  Directives;  AirtMis 
Industrie  Model  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Industrie  Model  A320  series 
airplanes,  that  ciurently  requires 
modification  of  the  belly  fairing 
structiue.  This  action  would  revise  the 
compliance  time  for  accomplishment  of 
the  modification.  All  other  parts  of  the 
rule  would  remain  unchanged.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the 
structural  integrity'of  the  belly  fairing 
structure  is  maintained. 
DATES:  Conunents  must  be  received  by 
March  21, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
08-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055—4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  ser\-ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  pnay  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 


Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPt.EMENTARY  INPOAMATXM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tnis  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-0«-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-Oa-AD,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

On  December  6. 1993,  the  FAA  issued 
AD  93-24-11.  Amendment  39-8760  (58 
FR  64875.  December  10,  1993), 
applicable  to  certain  Airbus  Industrie 
Model  A320  scries  airplanes,  to  require 
modification  of  the  belly  fairing 
structure.  That  action  was  prompted  by 
results  of  fatigue  testing,  which  revealed 
that  rivet  heads  were  sheared  off  and 
fatigue  cracks  were  present  in  the  angles 
at  the  angle  attachment  between  the 
keelbeam  and  the  belly  fairing  support 
frames.  The  requirements  of  that  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  belly  fairing  structure. 

Since  the  issuance  of  that  AD,  the 
FAA  has  become  aware  that  the 
compliance  time  specified  in  paragraph 
(a)  of  AD  93-24-1 1  for  accomplishment 


of  the  modification  could  allow  certain 
operators  to  accomplish  the 
modification  at  a  time  considerably  later 
than  that  intended.  Paragraph  (a)  of  that 
AD  currently  requires  that  the 
modification  be  accomplished  prior  to 
the  accumulation  of  12,000  total 
landings  after  January  10, 1994  (the 
effective  date  of  AD  93-24-11. 
Amendment  39-8760).  or  within  300 
days  after  that  date,  whichever  occurs 
later.  However,  the  FAA's  intent  is  that 
the  modification  be  accomplished  prior 
to  the  accumulation  of  12.000  total 
landings  on  the  airplane,  or  within  300 
days  after  the  effective  date  of  the  AD, 
whichever  occurs  later.  The  FAA  has 
determined  that  AD  93-24-11  must  be 
superseded  to  revise  the  compliance 
time  in  order  to  ensure  that  the 
structural  integrity  of  the  belly  fairing 
structure  is  maintained  in  a  timely 
manner.  All  other  parts  of  the  rula 
would  remain  as  published  originally. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement.  The 
FAA  has  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-24-11  to  continue  to 
require  modification  of  the  belly  fairing 
structure.  This  proposed  AD  would 
revise  the  compliance  time  to  require 
accomplishment  of  that  modification 

[)rior  to  the  accumulation  of  12.000  total 
andings  on  the  airplane,  or  within  300 
days  after  January  10, 1994,  whichever 
occurs  later.  The  actions  would 
continue  to  be  required  to  bo 
accomplished  in  accordance  with 
Airbus  Industrie  Ser\ice  Bulletin  A32(>- 
53-1014,  dated  June  25.  1992.  or 
Revision  1.  dated  May  26.  1993. 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  were  affected  by  AD  93- 
24-11.  and  would  continue  to  be 
affected  by  this  proposed  supersedure  of 
that  AD.  It  takes  approximately  288 
work  hours  per  airplane  to  accomplish 
the  actions  currently  required  by  AD 
93-24-11.  and  the  average  labor  rate  is 
$55  per  work  hour.  Required  parts  cost 
approximately  $1,045  per  airplane. 
Based  on  these  figures,  the  current  cost 
impact  of  AD  93-24-11  on  U.S. 
operators  is  estimated  to  be  $337,700,  or 
$16,885  per  airplane. 

The  total  cost  figure  indicated  above 
is  presented  as  if  no  operator  has  yet 
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accomplished  the  requirements  of  AD 
93-24-11  (or  this  proposed  supersedure 
of  that  AD).  There  are  no  foreseeable 
additional  costs  that  would  be  imposed 
by  this  proposed  supersedure  of  AD  93- 
24-11. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AfRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8760  (58  FR 
64875,  December  10, 1993).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Airbus  Industrie:  Docket  94-NM-08-AO. 
Supersedes  AD  93-24-11,  Amendment 
39-8760. 

Applicability:  Model  A320  series  airplanes, 
MSN  003  through  092  inclusive,  certificated 
in  any  category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  belly  fairing  structure,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  12,000  total 
landings  on  the  airplane,  or  within  300  days 
after  January  10,  1994  (the  effective  date  of 
AD  93-24-11,  Amendment  39-8760), 
whichever  occurs  later:  Modify  the  belly 
fairing  structure  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-53-1014, 
dated  June  25, 1992,  or  Revision  1,  dated 
May  26,  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
TransfKJrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  S(>ecial  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
27. 1994. 
James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-2332  Filed  2-1-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  93-NM-17&-AO] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplartes  Equipped 
With  Pratt  and  Whitney  JT9D-7R4  or 
General  Electric  CF6-80A  Series 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  inspections, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system.  This  action 
would  add  a  requirement  for  installation 
of  an  additional  thrust  reverser  system 
locking  feature,  periodic  functional  tests 
of  that  locking  feature  following  its 
installation,  and  repair  of  any 
discrepancy  found.  This  proposal  is 


prompted  by  the  identification  of  a 
modification  that  ensures  that  the  level 
of  safety  inherent  in  the  original  type 
design  of  the  thrust  reverser  system  is 
further  enhanced.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  possible  discrepancies  in  the 
thrust  reverser  control  system  that  can 
result  in  the  inadvertent  deployment  of 
a  thrust  reverser  during  flight. 
DATES:  Comments  must  be  received  by 
March  29,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
178-AD.  1601  Lind  Avenue  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Wa.shington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2683; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  oomments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  foe  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-178-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-178-AD.  1601  Lind  Avenue, 
S\V..  Renton,  Washington  98055-4056. 

Discussion 

On  January  7, 1992,  the  FAA  issued 
AD  92-03-03,  Amendment  39-8157  (57 
FR  3004,  January  27,  1992).  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  to  require  inspections, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system.  That  action 
was  prompted  by  an  ongoing  design 
review,  resulting  from  an  accident 
investigation  from  which  it  has  been 
determined  that,  prior  to  the  accident, 
the  airplane  apparently  experienced  an 
uncommanded  in-flight  deployment  of  a 
thrust  reverser.  Deployment  of  a  thrust 
reverser  during  flight  could  result  in 
reduced  controllability  of  the  airplane. 
The  requirements  of  that  AD  are 
intended  to  ensure  the  integrity  of  the 
fail  safe  features  of  the  thrust  reverser 
system  by  preventing  the  possible 
discrepancies  in  the  thrust  reverser 
control  system  that  can  result  in  the 
inadvertent  deployment  of  a  thrust 
reverser  during  flight. 

Since  the  issuance  of  that  AD,  Boeing 
has  developed  a  modiHcation  for  Model 
767  series  airplanes  equipped  with  Pratt 
and  Whitney  JT9D-7R4  or  General 
Electric  Cr6-80A  series  engines,  which, 
when  accomplished,  will  ensure  that 
the  level  of  safety  inherent  in  the 
original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 
FAA  has  determined  that  the 
installation  of  these  additional  features 
will  further  reduce  the  likelihood  of  an 
in-flight  thrust  reverser  deployment. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-78-0060, 
Revision  2,  dated  August  19,  1993  (for 
Model  767  series  airplanes  equipped 
with  General  Electric  CF6-60A  series 
engines),  and  Boeing  Service  Bulletin 
767-78-0061,  Revision  1,  dated  August 
5.  1993  (for  Model  767  series  airplanes 
equipped  with  Pratt  and  Whitney  JT9D- 
7R4  series  engines).  These  service 
bulletins  describe  procedures  for 
installation  of  an  additional  thrust 
reverser  system  locking  feature  (denoted 


as  a  "synch-lock"),  which  will  reduce 
the  possibility  of  an  uncommanded  in- 
flight deployment  of  the  thrust 
reversers.  Accomplishment  of  that 
installation  includes  revising  certain 
wiring,  replacing  selected  circuit 
breakers,  changing  the  microswitch 
pack,  and  adding  electrical  components. 
The  synch-lock  is  controlled 
independently  of  the  existing  electro- 
mechanical safety  features  of  the  Ihrust 
reverser  system.  This  additional  locking 
feature  has  been  certified  by  the  FAA. 
The  FAA  has  determined  that 
installation  of  the  synch-lock  in 
accordance  with  the  applicable  service 
bulletin  is  necessary  in  order  to 
positively  address  the  identified  unsafe 
condition  with  regard  to  these  airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersedeAQ  92-03-03  to  continue  to 
require  repetitive  inspections, 
adjustments,  and  functional  checks  of 
the  ihrust  reverser  system.  This  action 
would  add  a  requirement  for  installation 
of  an  additional  thrust  reverser  system 
locking  feature  (synch-lock).  Installation 
of  the  synch-lock  would  terminate  the 
requirement  for  repetitive  inspections, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system.  The  synch- 
lock  installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  AD  would  also  add  periodic 
functional  tests  of  the  synch-lock 
following  its  installation,  and  repair  of 
any  discrepancy  found.  The  FAA  has 
determined  that  these  tests  are 
necessary  to  ensure  the  integrity  of  the 
s>Tich-lock  installation  and  that  it  is 
effective  in  preventing  the  identified 
unsafe  condition.  This  determination  is 
based  on  the  fact  that  the  synch-lock  is 
a  new  design  and  its  reliability  has  not 
been  adequately  proven  through  service 
experience.  Boeing  has  submitted  to  the 
FAA  procedures  for  accomplishment  of 
the  synch-lock  integrity  test  described 
in  the  airplane  maintenance  manual. 
These  procedures  are  accomplished 
independently  of  other  thrust  reverser 
system  tests. 

Since  only  limited  information  is 
available  currently  to  substantiate  the 
in-service  reliability  of  the  synch-lock 
device,  the  FAA  has  established  an 
appropriate  functional  test  interval  of 
1.000  hours  time-in-service. 

There  are  approximately  119  Model 
767  series  airplanes  equipped  with 
General  Electric  CF6-80A  series  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  69  of  these 
airplanes  of  U.S.  registry  would  be 
an^ected  by  this  proposed  AD.  The 


inspections,  adjustments,  and  functional 
checks  required  currently  by  AD  92-03- 
03  require  approximately  16  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  that  action  on  U.S.  operators 
of  Model  767  series  airplanes  equipped 
with  General  Electric  CF6-80A  series 
engines  is  estimated  to  be  $60,720.  or 
$880  per  airplane. 

For  U.S.  operators  of  Model  767  series 
airplanes  equipped  with  General 
Electric  CF6-80A  series  engines,  the 
FAA  estimates  that  it  would  take 
approximately  786  work  hours  per 
airplane  to  accomplish  the  modification 
proposed  by  this  AD,  and  1  work  hour 
to  accomplish  the  proposed  functional 
tests,  at  an  average  labor  rate  of  $55  f>er 
work  hour.  Required  parts  would  be 
supplied  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  of  Model  767  series 
airplanes  equipped  with  General 
Electric  CF6-80A  series  engines  is 
estimated  to  be  $2,986,665.  or  $43,285 
per  airplane. 

There  are  approximately  95  Model 
767  series  airplanes  equipped  with  Pratt 
and  Whitney  JT9D-7R4  series  engines  of 
the  affected  design  in  the  worldwide 
fieet.  The  FAA  estimates  that  30  of  these 
airplanes  of  U.S.  registry  would  be 
affecied  by  this  proposed  AD.  The 
inspections,  adjustments,  and  functional 
checks  required  currently  by  AD  92-03- 
03  require  approximately  16  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  that  action  on  U.S.  operators 
of  Model  767  series  airplanes  equipped 
with  Pratt  and  Whitney  JT9D-7R4  series 
engines  is  estimated  to  be  $26,400,  or 
$880  per  airplane. 

For  U.S.  operators  of  Model  767  series 
airplanes  equipped  with  Pratt  and 
Whitney  JT9D-7R4  series  engines,  the 
FAA  estimates  that  it  would  take 
approximately  812  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  and  1  work  hour  to 
accomplish  the  proposed  functional 
tests,  at  an  average  labor  rate  of  $55  per 
work  hour.  Required  parts  would  be 
supplied  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  of  Model  767  series 
airplanes  equipped  with  Pratt  and 
Whitney  JT9D-7R4  series  engines  is 
estimated  to  be  $1,341,450.  or  $44,715 
per  airplane. 

These  total  cost  figures  assume  that 
no  operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 
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The  number  of  required  work  hours 
for  accomplishing  the  proposed 
functional  tests,  as  indicated  above,  is 
presented  as  if  the  accomplishment  of 
those  tests  proposed  in  this  AD  were  to 
be  conducted  as  "stand  alone"  actions. 
However,  in  actual  practice,  those  tests 
for  the  most  part  would  be 
accomphshed  coinddentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  for 
accomplishment  of  the  functional  tests 
would  be  minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  would  be 
minimal. 

The  FAA  recognizes  that  the  proposed 
modification  would  require  a  large 
number  of  work  hours  to  accomplish. 
However,  the  5-year  compliance  time 
specified  in  paragraph  (d)  of  this 
proposed  AD  should  allow  ample  time 
for  the  synch-lock  installation  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiRcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8157  (57  FR 
3004,  January  27,  1992),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  93-NM-l  7a-AD.  Supersedes 
AD  92-03-03,  Amendment  39-8157. 

Applicability:  Model  767  series  airplanes 
equipped  with  Pratt  and  Whitney  )T9I>-7R4 
or  General  Electric  CF6-80A  series  engines; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  ensure  the 
integrity  of  the  fail  safe  features  of  the  thrust 
reverser  system,  accomplish  the  following: 
Restatement  of  Actions  Required  by  AD  92- 
03-03: 

(a)  For  airplanes  equipped  with  Pratt  and 
Whitney  JT9D-7R4  series  engines:  Within  60 
days  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  3.000 
flight  hours,  perform  the  tests,  insi)ections. 
and  adjustments  described  in  Boeing  Service 
Bulletin  767-78-0054.  dated  December  13, 
1991. 

(1)  Following  any  maintenance  action  that 
could  affect  the  thrust  reverser  system: 
Repeat  the  tests.  insf>ections,  and 
adjustments  required  by  paragraph  (a)  of  this 
AD  on  the  affected  engine,  prior  to  further 
flight,  in  accordance  with  the  service 
bulletin. 

(2)  Thereafter,  following  any  maintenance 
action,  continue  to  perform  the  repetitive 
tests,  inspections,  and  adjustments  required 
by  paragraph  (a)  of  this  AD  on  the  affected 
engine  at  intervals  not  to  exceed  3,000  flight 
hours. 

(b)  For  airplanes  equipped  with  General 
Electric  CF6-80A  series  engines:  Within  60 
days  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  hours,  perform  the  tests,  inspections, 
and  adjustments  described  in  Boeing  Service 
Bulletin  767-78-0053.  dated  December  13, 
1991. 

(1)  Following  any  maintenance  action  that 
could  affect  the  thrust  reverser  system,  rep)eat 
the  tests,  inspections,  and  adjustments 
required  by  paragraph  (b)  of  this  AH  on  the 
affected  engine,  prior  to  further  flight,  in 
accordance  with  the  service  bulletin. 

(2)  Thereafter,  following  any  maintenance 
action,  continue  to  perform  the  repetitive 
tests,  inspections,  and  adjustments  required 
by  paragraph  (b)  of  this  AD  on  the  affected 
engine  at  intervals  not  to  exceed  3,000  flight 
hours. 


(c)  If  any  test,  inspection,  and/or 
adjustment  required  by  paragraph  (a)  or  (b) 
of  this  AD  cannot  be  successfully  performed, 
or  if  any  test,  inspection,  and/or  adjustment 
results  in  findings  that  are  unacceptable  in 
accordance  with  Boeing  Service  Bulletin 
767-78-0054,  dated  December  13,  1991.  or 
Boeing  Service  Bulletin  767-78-0053,  dated 
December  13, 1991,  as  applicable, 
accomplish  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD. 

(1)  Prior  to  further  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
Section  78-31-1  of  Boeing  Document 
D630T002,  "Boeing  767  Dispatch  Deviation 
Guide,"  Revision  9.  dated  May  1. 1991.  No 
more  than  one  thrust  reverser  on  any  airplane 
may  be  deactivated  under  the  provisions  of 
this  paragraph. 

(2)  Within  10  days  after  deactivation  of  any 
thrust  reverser  in  accordance  with  this 
paragraph,  the  thrust  reverser  must  b>e 
repaired  in  accordance  with  Boeing  Service 
Bulletin  767-78-0054,  dated  December  13, 
1991,  or  Boeing  Service  Bulletin  767-78- 
0053,  dated  December  13,  1991.  as 
applicable;  the  tests  and/or  inspections 
required  by  paragraph  (a)  or  (b)  of  this  AD 
must  be  successfully  accomplished;  and  the 
thrust  reverser  must  then  be  reactivated. 

New  Actions  Required  by  This  AD: 

(d)  Within  5  years  after  the  effective  date 
of  this  AD.  install  an  additional  thrust 
reverser  system  locking  feature  (synch-lock 
installation)  in  accordance  with  Boeing 
Service  Bulletin  767-78-0060,  Revision  2, 
dated  August  19.  1993  (for  Model  767  series 
airplanes  equipped  with  General  Electric 
CF6-80A  series  engines),  or  Boeing  Service 
Bulletin  767-78-0061.  Revision  2,  dated 
August  5,  1993  (for  Model  767  series 
airplanes  equipped  with  Pratt  and  Whitney 
rr9D-7R4  series  engines),  as  applicable. 
Installation  of  the  additional  thrust  reverser 
system  locking  feature,  as  required  by  this 
paragraph,  constitutes  terminating  action  for 
the  requirements  of  paragraphs  (a)  through 
(c)  of  this  AD. 

(e)  Within  1,000  hours  time-in-service  after 
installing  the  synch-lock  required  by 
paragraph  (d)  of  this  AD  (either  in  production 
or  by  retrofit),  or  within  1,000  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  1,000  hours  time-in- 
service:  Perform  functional  tests  of  the  synch- 
lock  in  accordance  with  the  "Thrust  Reverser 
Synch-Lock  Test"  procedures  sf>ecified 
below.  If  any  discrepancy  is  found  during 
any  test,  prior  to  further  flight,  correct  it  in 
accordance  with  procedures  described  in  the 
Boeing  767  Maintenance  Manual. 

Thrust  Reverser  Synch-Lock  Test 

1.  General 

A.  There  are  two  thrust  reverser  synch-locks 

on  each  engine.  The  thrust  reverser 
synch-locks  are  installed  on  the  lower 
non-locking  hydraulic  actuator  of  each 
thrust  reverser  sleeve. 

B.  This  task  has  two  parts  that  must  be 

accomplished: 
(1)  The  first  part  does  a  test  of  the  electrical 
circuit  which  controls  the  operation  of 
each  thrust  reverser  syich-lock. 
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(2)  The  second  part  does  a  test  of  the 
mechanical  condition  of  each  thrust 
reverser  synch-lock. 
C  The  thrust  reverser  synch-lock  is  referred 
to  as  the  "synch-lock"  in  this  procedure. 

2.  Thrust  Reverser  Synch-Lock  Integrity  Test 

A.  Equipment 

(1)  Multi-meter,  Simpson  260  or 
equivalent— commercially  available. 

B.  Prepare  to  do  the  integrity  test  for  the 

synch-locks. 

(1)  Supply  electrical  power. 

(2)  For  the  left  engine,  make  sure  these 
circuit  breakers  on  the  overhead  circuit 
breaker  panel,  Pll ,  are  closed: 

(a)  L  ENG  T/R  (X)NT 

(b)  L  ENG  T/R  IND 

(c)  L  ENG  T/R  SSL  CONT 

(3)  For  the  right  engine,  make  sure  these 
circuit  breakers  on  the  overhead  circuit 
breaker  panel,  Pll,  are  closed: 

(a)  R  ENG  T/R  CONT 

(b)  R  ENG  T/R  IND 

(c)  R  ENG  T/R  SSL  CONT 

(d)  AIRPLANES  WITH  HYDRAUUC 
MOTOR-DRIVEN  GENERATORS 
(ETOPS):  R  ENG  T/R  CONT  ALTN 

(e)  AIRPLANES  WITH  HYDRAULIC 
MOTOR-DRIVEN  GENERATORS 
(ETOPS):  RENG  T/R  IND  ALTN 

(4)  Open  the  fan  cowl  panels. 

C  Do  the  electrical  test  for  the  synch-locks. 
(1)  Do  these  steps  to  make  sure  there  are 
no  "hot"  short  circuits  in  the  electrical 
system  which  can  accidentally  supply 
power  to  the  synch-locks: 

(a)  Remove  the  applicable  L(R)  electrical 
connectors,  D20194(D20196),  from  the 
L(R)  synch-locks,  V170(V171). 

Note:  You  can  find  the  synch-locks 
attached  to  the  lower  non-locking  hydraulic 
actuators  on  the  applicable  thrust  reverser 
sleeves, 

(b)  Use  a  multi-meter  on  the  plug  end  of 
the  applicable  electrical  connector  to 
make  sure  that  these  conditions  are 
correct: 


From 
equipment 

Toequi^h 
ment 

Condition 

D20194 
PIN  1. 

D20196 
PIN  1. 

D20194 
PIN  2. 

D20196 
PIN  2. 

-3to+1  VDCand 
continuity  (less 
than  5  ohnre). 

-3to+1  VDCand 
continuity  (less 
than  5  ohms). 

(c)  If  you  did  not  find  these  conditions  to 
be  correct,  you  must  do  these  steps: 

(1)  Make  a  careful  visual  inspection  of  all 
the  electrical  wires  and  connectors 
between  the  synch-lock  and  its 
applicable  power  circuit  breaker. 

(2)  Repair  all  the  unserviceable  electrical 
wire  and  connectors  that  you  fmd. 

(3)  Use  the  multi-meter  again  to  make  sure 
there  are  no  "hot"  short  circuits  in  the 
electrical  system  which  can  accidentally 
supply  power  to  the  synch-locks. 

(d)  If  you  find  the  correct  conditions  when 
you  use  the  multi-meter,  continue  on 
and  do  the  mechanical  test  of  the  synch- 
locks. 


Note:  Make  sure  the  circuit  breakers  shown 
above  continue  to  be  set  to  the  closed 
position.  Do  not  install  the  electrical 
connectors  on  the  synch-locks  at  this  time. 

D.  Do  the  mechanical  test  for  the  synch-locks. 

(1)  Supply  hydraulic  frawer. 
Warning:  Make  sure  all  persons  and 

equipment  are  clear  of  the  area  behind 
each  thrust  reverser.  If  you  do  not  obey 
this  instruction,  injuries  to  persons  or 
damage  to  equipment  can  occur  if  the 
synch-locks  do  not  operate  correctly  and 
the  thrust  reverser  extends.  ^-\^ 

(2)  Move  the  reverse  thrust  levers  for  the  \ 
two  engines  to  try  to  extend  the  thrust 
reversers  with  hydraulic  power. 

Note:  If  the  thrust  reversers  do  not  extend, 
the  synch-locks  are  serviceable.  If  the  thrust 
reversers  extend,  the  applicable  synch-locks 
did  not  operate  correctly. 

(3)  Replace  the  applicable  synch-locks  on 
the  thrust  reverser  that  extended  when 
you  moved  the  reverse  thrust  levers. 

(4)  Make  sure  the  reverse  thrust  levers  are 
in  the  fully  stowed  position. 

(5)  Install  the  applicable  UR)  electrical 
connectors,  D20194(D20196),  on  the  UR) 
synch-locks.  Vl70(Vl7l). 

Warning:  Make  sure  all  persons  and 
equipment  are  clear  of  the  area  behind 
the  thrust  reversers.  If  you  do  not  obey 
this  instruction,  injuries  to  persons  or 
damage  to  equipment  can  occur  when 
the  thrust  reversers  are  extended. 

(6)  Move  the  reverser  thrust  levers  for  the 
tvro  engines  to  extend  the  thrust 
reversers  with  hydraulic  power. 

Note:  If  the  thrust  reversers  extend,  the 
synch-locks  are  serviceable.  If  the  thrust 
reversers  do  not  extend,  the  applicable 
synch-locks  did  not  operate  correctly. 

(7)  Replace  the  applicable  synch-locks  on 
the  thrust  reverser  that  did  not  extend 
when  you  moved  the  reverse  thrust 
levers. 

E.  Put  the  airplane  back  to  its  usual 

condition. 

(1)  Move  the  reverse  thrust  levers  to  fully 
retract  the  thrust  reversers  on  the  two 
engines  with  hydraulic  power. 

(2)  Remove  the  hydraulic  power  if  it  is  not 
necessary. 

(3)  Remove  the  electrical  pov\'er  if  it  is  not 
necessary. 

(4)  Close  the  fan  cowl  panels. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton,  Washington,  on  January 
27.1994. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-2334  Filed  2-1-94;  8:45  am) 
BILUNO  COOC  4»10-1»-P 


14CFRPart39 

[Docket  No.  93-NM-203-AD] 

Alnworthiness  Directives;  de  Havilland 
Model  DHC-6-001  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8-301 
airplanes.  This  proposal  would  require 
modification  of  the  sidewall  panels  in 
the  passenger  cabin.  This  proposal  is 
prompted  by  a  report  that  inadequate 
venting  between  the  cabin  and  the 
compartments  beneath  the  floor  could 
occur  during  rapid  fuselage 
decompression.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  collapse  of  the  floor  and 
subsequent  injury  to  passengers. 
DATES:  Comments  must  be  received  by 
March  29, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  AhfM-103. 
Attention:  Rules  Docket  No.  93-NM- 
203-AD.  1601  Lind  Avenue  SVV., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  nile  may  be  obtained  from 
de  Havilland.  Inc..  Carratt  Boulevard, 
Downsview.  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SVV.. 
Renton.  Washington;  or  at  the  FAA. 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream.  New  York. 
FOR  FURTHER  INFORMATJON  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 
Branch.  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202.  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax (516) 791-9024. 
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SUPP1.EMENTARY  INFORMATK>N: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-203-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-203-AD.  1601  Lind  Avenue 
SW..  Renton.  Washington  98055^056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-^301  airplanes. 
Transport  Canada  Aviation  advises  that, 
during  a  post-certification  review  of  the 
design  for  cabin  venting  between 
comf)artments,  the  manufacturer 
discovered  that  the  cabin  and  the 
compartments  beneath  the  floor  could 
be  inadequately  vented  during  rapid 
fuselage  decompression  of  these 
airplanes.  This  condition  is  the  result  of 
movement  of  the  sidewall  panels  in  the 
passenger  cabin,  which  may  partially 
block  the  vents  along  the  bottom  edges 
of  the  panels.  This  condition,  if  not 
corrected,  could  result  in  collapse  of  the 
floor  and  subsequent  injury  to 
passengers. 


De  Havilland  has  issued  Service 
Bulletin  No.  8-25-53,  dated  August  4, 
1989,  that  describes  procedures  for 
modification  of  the  sidewall  i>anels  in 
the  passenger  cabin  (Modification  No.  8/ 
1339).  The  modification  entails  bonding 
spacers  along  the  lower  edge  of  the 
cabin  sidewall  panels  to  provide 
support.  Installation  of  the  spacers  will 
ensure  that  intercompartmental  venting 
is  maintained  in  the  event  of  rapid 
fuselage  decompression.  Transport 
Canada  Aviation  classified  this  service 
bulletin  as  mandatory  and  issued 
Canadian  Airworthiness  Directive  No. 
CF-90-26,  dated  November  29, 1990,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  tyi>e  certificated  for 
op>eration  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  sidewall  panels  in 
the  passenger  cabin.  The  actions  would 
be  required  to  be  accomphshed  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  23  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $40,480,  or  $1,760  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g};  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland,  Inc:  Docket  93-NM-203-AD. 

Applicability:  Model  DHC-«-301 
airplanes;  serial  numbers  116  through  185 
inclusive,  187,  and  188;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  floor  and 
subsequent  injury  to  passengers,  accomplish 
the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  sidewall  f>anels  in  the 
passenger  cabin  (Modification  No.  8/1339)  in 
accordance  with  de  Havilland  Service 
Bulletin  No.  8-25-53,  dated  August  4, 1989. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  ANE-170, 
FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
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Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  A(X>. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  Jaauaiy 
27,1994. 
Jamn  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  M-2333  Filed  2-1-94;  S:4S  am) 

BtUJNQ  COOe  4t10-13-M 


14CFRPaft39 

[Docket  Na  93-NM-193-AP] 

Airworthiness  Directives;  Fold(er 
Model  F28  Mark  0100  Sertos  Airplartes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  inspections  to  detect  corrosion 
in  the  wheel  axles  of  the  main  landing 
gear  (MLG)  sliding  members;  and.  if  any 
corrosion  is  found,  rework  of  corroded 
areas  and  an  inspection  to  detect  cracks 
in  the  wheel  axles;  and,  if  any  crack  is 
found,  replacement  of  the  cracked 
sliding  member.  This  proposal  is 
prompted  by  a  report  that  a  MLG  wheel 
axle  failed  diuing  push  back  of  an  in- 
service  airplane  from  the  terminal.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
MLG  wheel  axle  due  to  the  problems 
associated  with  corrosion  and  cracking. 
DATES:  Comments  must  be  received  by 
March  29. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  g3-NM- 
193-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  in^>ected  at  this 
location  between  0  a.in.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  propoeed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  infonnatioQ  may  be 


examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Und  Avenue 
SVV.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tun 
Dulin.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follovsing 
statement  is  made:  "Comments  to 
Docket  Number  g3-NM-193-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUityofNPRMt 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  Na 
93-NM-193-AD.  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056. 

Disciission 

The  Riiksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands.  recentlY  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
an  operator  of  Model  F28  Mark  0100 
series  airplanes  reported  the  failure  of  a 
main  landing  gear  (MLG)  wheel  axle 
during  push  beck  of  an  in-service 


airplane  from  the  terminal.  Subsequent 
non-destructive  testing  (NDT) 
in^Mction  of  the  operator's  fleet  of 
Model  F28  Mark  0100  series  airplanes 
revealed  that  corrosion  was  present  on 
most  MLG  wheel  axles  examined. 
Although  no  cracks  were  found  during 
this  inspection,  preliminary  findings 
indicate  that  the  crack  which  led  to  the 
failed  axle  had  initiated  from  a 
corrosion  pit  located  on  the  radius  of 
the  brake  abutment  flange  on  the  axle. 
Corrosion  and  cracking  in  a  MLG  wheel 
axle,  if  not  detected  and  corrected  in  a 
timely  manner,  could  result  in  failure  of 
the  MLG  wheel  axle. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-32-079,  Revision  1,  dated 
October  4, 1993,  that  describes 
procedures  for  removal  of  the  MLG 
wheels  and  brakes,  inspections  of  the 
wheel  axles,  and  reinstallation  of  MLG 
wheels  and  brakes.  The  Fokker  service 
bulletin  references  Dowty  Aerospace 
Service  Bulletin  FlOO-32-63.  Revision 
2,  dated  September  23. 1993,  as  the 
appropriate  source  of  service 
information  for  the  wheel  axle 
inspection.  The  Dowty  Aerospace 
service  bulletin  describes  procedures  for 
a  visual  inspection  to  detect  corrosion 
in  the  wheel  axles  of  the  MLG  sliding 
members;  and,  If  any  corrosion  is  found, 
rework  of  corroded  areas  and  an  NDT 
ins[>ection  to  detect  cracks  in  the  wheel 
axles;  and,  if  any  crack  is  found, 
replacement  of  the  cracked  sliding 
member. 

Fokker  Service  Bulletin  SBFlOO-32- 
080.  dated  October  4. 1993,  and  Dowty 
Aerospace  Service  Bulletin  FlOO-32-64, 
dated  September  23, 1993.  describe 
procediu«s  for  accomplishing  the 
corresponding  repetitive  actions 
described  in  tiie  service  bulletins 
discussed  previously.  The  RLD 
classified  these  service  bulletins  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  93-108/2 
(A),  dated  November  1. 1993,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  $21.29  ot 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Since  an  unsafe  condition  has  been 
identiGed  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  inspections  to  detect 
corrosion  in  the  wheel  axles  of  the  MLG 
sliding  members;  and,  if  any  corrosion 
is  found,  rework  of  corroded  areas  and 
an  NDT  inspection  to  detect  cracks  in 
the  wheel  axles:  and,  if  any  crack  is 
found,  replacement  of  the  cracked 
sliding  member.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  100  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  recurring  cost  impact  of  the 
proposed  AD  on  U.S.  operators  (for  four 
inspections  per  year)  is  estimated  to  be 
$308,000  per  year,  or  $3,080  per 
airplane  per  year.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

FOKKER:  Docket  93-NM-193-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes  equipped  with  Dowty  Aerospace 
main  landing  gear  (MLG)  part  number 
201072011. 201072012. 201072013, 
201072014,  201072015,  or  201072016; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilure  of  the  MLG  wheel  axle, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  remove  the  MLG  wheels  and 
brakes  and  perform  a  visual  inspection  to 
detect  corrosion  in  the  wheel  axles  of  the 
MLG  sliding  members  in  accordance  with 
Fokker  Service  Bulletin  FlOO-32-079, 
Revision  1,  dated  October  4, 1993,  and 
paragraph  2.A.  of  the  Accomplishment 
Instructions  of  Dowty  Aerospace  Service 
Bulletin  FlOO-32-63,  Revision  2,  dated 
September  23, 1993. 

(b)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  3  months  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-32-080,  dated  October  4. 1993,  and 
Dowty  Aerospace  Service  Bulletin  FlOO-32- 
64,  dated  September  23. 1993. 

(c)  If  any  corrosion  is  found  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  rework  the 
affected  area  and  perform  a  non-destructive 
testing  (NDT)  inspection  to  detect  cracks  in 
the  MLG  wheel  axles,  in  accordance  with 
Appendix  A  of  Dowty  Aerospace  Service 
Bulletin  FlOO-32-63.  Revision  2,  dated 
September  23. 1993  (if  corrosion  is  found 
during  the  initial  inspection  required  by  this 
AD);  or  Dowty  Aerospace  Service  Bulletin 
FlOO-32-64,  dated  September  23, 1993  (if 
corrosion  is  found  during  a  repetitive 
inspection  required  by  this  AD);  as 
applicable.  After  rework,  continue  to  perform 
repetitive  inspections  of  the  affected  area  In 
accordance  with  paragraph  (b)  of  this  AD. 

(d)  If  any  crack  is  found  during  the 
inspections  required  by  paragraph  (c)  of  this 
AD,  prior  to  further  flight,  replace  the 
affected  sliding  member  with  a  serviceable 
sliding  member  in  accordance  with  Dowty 
Aerospace  Service  Bulletin  FlOO-32-63, 
Revision  2,  dated  September  23, 1993  (if  any 
crack  is  found  during  the  initial  inspection 
required  by  this  AD);  or  Dowty  Aerospace 
Service  Bulletin  FlOO-32-64,  dated 


September  23, 1993  (if  any  crack  is  found 
during  a  repetitive  inspection  required  by 
this  AD);  as  applicable.  After  replacement  of 
the  affected  sliding  member,  continue  to 
perform  the  repwtitive  insptections  in 
accordance  with  paragraph  (b)  of  this  AD. 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  Dowty  Aerospace  MLG, 
part  number  201072011,  201072012, 
201072013,  201072014,  201072015,  or 
201072016,  on  any  airplane  unless  the 
requirements  of  this  AD  have  been 
accomplished  on  that  MLG.  Following  its    - 
installation,  the  repetitive  inspections 
required  by  paragraph  (b)  of  this  AD  shall  be 
accomplished  on  that  MLG. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
27, 1994. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-2335  Filed  2-1-94;  8:45  am) 

BILUNG  CODE  491ft-1»-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

PL-21-«1] 

PIN  1545-nAS24 

imposition  of  Accuracy-Related 
Penalty 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross  reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance  on  the 
imposition  of  the  accuracy-related 
penalty  under  Internal  Revenue  Code 
sections  6662(e)  and  (h)  and  section 
6664(c)  for  transactions  between 
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persons  described  in  Internal  Revenue 
Code  section  482  and  net  section  482 
transfer  price  adjustments.  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this 
notice  of  proposed  rulemaking. 

DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  within 
June  2. 1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (IL-21-91).  room 
5228,  Internal  Revenue  Service.  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered  to: 
CC:DOM:CORP:T:R  (IL-21-91).  Internal 
Revenue  Service,  room  5228, 1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L  Ralph  at  (202)  622-3880  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
OfTice  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)].  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer  PC:FP,  Washington, 
DC  20224. 

The  collection  of  information  in  this 
notice  of  proposed  rulemaking  is  in 
§§  1.6662-6T(d)(2)(iii)  and  (d)(3)(iii). 
This  information  is  required  by  the  IRS 
to  implement  section  6662(e)(3)(B)  of 
the  Internal  Revenue  Code.  This 
information  will  be  used  to  determine 
whether  the  taxpayer  reasonably 
concluded  that  the  transfer  prices 
charged  in  related  party  transactions 
were  consistent  with  the  arm's  length 
standard.  The  likely  recordkeepers  are 
business  or  other  for-profit  institutions 
and  small  businesses  or  organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the  IRS. 
Individual  recordkeepers  may  require 
greater  or  less  time,  depending  on  their 
particular  circumstances. 

Estimated  total  annual  recordkeeping 
burden:  20,000  hours.  The  estimated 
annual  burden  per  recordkeepwr  varies 
from  5  hours  to  15  hours,  depending  on 


individual  circumstances,  wi\h  an 
estimated  average  of  10  hours. 

Estimated  number  of  recordkeepers: 
2000. 

BackgrouDd 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register 
contain  amendments  to  the  Income  Tax 
Regulations  under  sections  6662(e)  and 
(b)  and  section  6664(c)  relating  to  the 
imposition  of  accuracy-related 
penalties.  The  final  regulations  that  will 
result  from  the  regulations  proposed  in 
this  notice  would  be  based  on  the  text 
of  the  temporary  regulations  and  would 
provide  rules  relating  to  the  imposition 
of  accuracy-related  penalties  under 
thos^  sections  for  transactions  between 
persons  described  in  section  482  and 
net  section  482  transfer  price 
adjustments. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposedvTegulations.  The 
preamble  to  the  temporary  regulations 
explains  these  proposed  regulations. 

Special  Analjrsis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  and  held  upon  written 
request  by  any  person  who  timely 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  date,  time, 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Thomas  L 
Ralph  of  the  Office  of  the  Associate 


Chief  Counsel  (International),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  ofSubiecU  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— 4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •  *   • 
§5 1.6625-5  and  1.6625-6T  also  Issued  under 
26  U.S.Q  6662.  •  •  * 

Par.  2.  Section  1.6662-0  is  amended 
by  adding  entries  to  the  table  to  read  as 
follows: 

S1.6662--0    Table  Of  contents. 
(The  text  of  the  proposed  amendments 
to  this  section  is  the  same  as  the  text  of 
the  amendments  to  §  1.6662-0 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Par.  3.  Section  1.6662-5  is  amended 
by  revising  paragraph  (e)  and  adding  the 
text  of  paragraph  (j)  to  read  as  follows: 

f  1.8902-6    Substantial  and  gross  valuation 
misstatemsnts  umler  cliaptar  1. 

[The  text  of  proposed  paragraphs  (e)  and 
(j)  of  this  section  are  the  same  as  the  text 
of  paragraphs  (e)  and  (j)  of  §  1.6662-5T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

Par.  4.  Section  1.6662-6  is  added  to 
read  as  follows: 

S 1 .6662-6    Transactions  iMtwssn  persons 
descrttMd  In  section  482  and  net  section 
482  transfsr  price  sdjustments. 
[The  text  of  this  proposed  section  is  the 
same  as  the  text  of  §  1.6662-6T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

Par.  5.  Section  1.6664-0  is  amended 
by  adding  an  entry  to  read  as  follows: 

S  1.6664-0    Table  of  contents. 

[The  text  of  the  proposed  amendment  to 
this  section  is  the  same  as  the  text  of  the 
amendment  to  §  1.6664-0  published 
elsewhere  in  this  issue  of  the  Federal 
Roister.) 

Par.  6.  Section  1.6664-4.  the  text  of 
paragraph  (d)  is  added  to  read  as 
follows: 

1 1 .6664-4    Reasonable  cause  and  good 
faith  exception  to  section  6662  penalties. 

[The  text  of  this  proposed  paragraph  (d) 
is  the  same  as  the  text  of  paragraph  (d) 
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in  §  1.6664— 4T  published  elsewhere  in 
this  issue  of  the  Federal  Register] 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

IFR  Doc.  94-2076  Filed  1-27-94: 11:10  am] 

Bit  UNO  CODE  4830-01-U 

26  CFR  Part  1 

[FM  89-84;  FI-64-89;  FI-&-e4] 

RIN  154&-AH46;  1545-AO03;  1545-AS35 

Debt  Instruments  Witti  Original  Issue 
Discount;  Anti-AtHJse  Rule;  Price  Level 
Adjusted  Mortgages 

agency:  Internal  Revenue  Service  (IRS), 

Tn?asury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  withdrawal  of  notices  of 

proposed  rulemaking. 

SUMMARY:  In  the  rules  and  regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  a  temporary 
regulation  that  adds  an  anti-abuse  rule 
to  the  final  regulations  relating  to  the 
tax  treatment  of  debt  instruments  with 
original  issue  discount.  The  rule  allows 
the  Conunissioner  of  Internal  Revenue, 
in  certain  circ\imstances,  to  apply  or 
depart  from  the  final  regulations  in  a 
manner  that  ensures  a  reasonable  result 
in  light  of  the  purposes  of  the  statutes 
governing  original  issue  discount.  The 
text  of  the  temporary  regulation  also 
serves  as  the  text  of  this  proposed 
regulation.  This  document  also 
vdthdraws  the  proposed  regulations 
relating  to  the  tax  treatment  of  price 
level  adjusted  mortgages  and  the  portion 
of  the  1992  proposed  regulations 
relating  to  the  treatment  of  a  debt 
instrument  that  provides  for  contingent 
payments. 

DATES:  Written  comments  and  requests 
for  a  pubhc  hearing  must  be  received  by 
April  4, 1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (n-5-94),  room 
5228,  Internal  Revenue  Service,  P.O. 
Box  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (n-5- 
94).  Internal  Revenue  Service,  room 
5228, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  C.  Kittler  at  (202)  622-3940  or 
William  E.  Blanchard  at  (202)  622-3950 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  temporary  regulation  in  the  Rules 
and  Regulations  portion  of  this  issue  of 


the  Federal  Register  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  1275  by  adding  §  1.1275-2T. 
The  text  of  that  temporary  regulation 
also  serves  as  the  text  of  this  proposed 
regulation.  The  preamble  to  the 
temporary  regulation  explains  the 
temporary  regulation. 

This  document  also  withdraws  the 
portion  of  the  1992  proposed 
regulations  relating  to  the  treatment  of 
a  debt  instrument  under  section  1274  of 
the  Internal  Revenue  Code  if  the  debt 
instriiment  provides  for  contingent 
payments.  In  addition,  this  document 
withdraws  the  proposed  regulations 
relating  to  the  tax  treatment  of  price 
level  adjusted  mortgages. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  deHned 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  the  proposed  regulation 
relating  to  the  anti-abuse  rule  is  adopted 
as  a  final  regulation,  consideration  will 
be  given  to  any  written  comments  that 
are  submitted  timely  (preferably  a 
signed  original  and  eight  copies)  to  the 
IRS.  All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  may  be  scheduled  and  held 
upon  written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  regulation.  Notice  of  the  time 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  26  CFR  Pari  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 


§  1.1275-2T  also  issued  under  26  U.S.C. 
1275(d). 

Par.  2.  Section  1.163-11,  as  proposed 
on  January  9, 1990  (55  FR  739),  is 
withdrawn  as  of  February  2, 1994. 

Par.  3.  Paragraph  (e)  of  §  1.1274-2.  as 
proposed  on  December  22, 1992  (57  FR 
60770),  is  withdrawn  as  of  February  2, 
1994. 

Par.  4.  Section  1.1275-2T  is  added  to 
read  as  follows:  ^ 

§1.1275-21    Special  rules  relating  to  debt 
instruments. 

[The  text  of  this  proposed  section  is  the 
same  as  the  text  of  §  1.1275-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Par.  5.  Section  1.1275-6,  as  proposed 
on  January  9, 1990  (55  FR  739),  is 
withdrawTi  as  of  February  2, 1994. 

Par.  6.  Section  6050H-2,  as  proposed 
on  January  9, 1990  (55  FR  739).  is 
withdrawn  as  of  February  2, 1994. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  94-2074  Filed  1-27-94;  11:10  am] 

BILUNQ  CODE  483(M)1-4i 


26  CFR  Part  1 

PL-ai-8ii 

RIN  1545-AQ45 

Imposition  of  Accuracy-Related 
Penalty 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  the 
proposed  regulations  relating  to  the 
imposition  of  accuracy-related  penalty 
under  Internal  Revenue  Code  sections 
6662(e)  and  (h)  and  section  6664(c)  for 
transactions  between  persons  described 
in  Internal  Revenue  Code  section  482 
and  net  section  482  transfer  price 
adjustments  that  was  published  in  the 
Federal  Register  on  January  21, 1993. 
EFFECTIVE  DATE:  The  withdrawal  of  this 
notice  of  proposed  rulemaking  is 
effective  February  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Ralph  at  (202)  622-3880  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  21, 1993,  the  IRS 
published  a  notice  of  proposed 
rulemaking  (IL-21-91)  in  the  Federal 
Register  (58  FR  5304)  that  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  6662(e)  and 
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(h)  and  section  6664(c)  of  the  Internal 
Revenue  Code  of  1986.  The  proposed 
regulations  implemented  section  11312 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990,  Public  Law  101-508.  104 
Stat.  1388. 

In  view  of  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  Pubbc  Law  103-66,  section 
13236, 107  Stat.  312  (codified  at  LR.C. 
6662(e)  and  (h)),  which  further  amended 
those  sections,  proposed  regulations 
§  1.6662-5  (e)  and  (j)  and  §  1.6664-4(d) 
are  hereby  withdrawn. 

List  of  Subjects  in  26  CFR  Part  1 

Income  Taxes,  Reporting  and 
recordkeeping  requirements. 

Partial  Withdrawal  of  Notice  of 
Proposed  Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  proposed  regulations 
§  1.6662-5(e)  and  (j)  and  §  1.6664^(d) 
published  in  the  Federal  Register  on 
January  21.  1993  (58  FR  5304).  are 
withdrawn. 

Margaret  Milner  Richardson. 
Commissioner  of  Internal  Re\-enue. 
|FR  Doc.  94-2077  Filed  1-27-94;  11:10  ami 
BILUNO  CODE  483»-01-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  223 

Sale  ar)d  Disposal  of  National  Forest 
System  Timt}er;  Downpayment 

agency:  Forest  Ser\'ice,  USDA. 
ACTK>N:  Advance  notice  of  proposed 
rulemaking:  request  for  comment. 

SUMMARY:  The  Forest  Service  hereby 
gives  notice  of  its  intent  to  develop  a 
proposed  rule  and  related  policy  to 
address  a  number  of  financial  security 
provisions  related  to  National  Forest 
System  (NFS)  timber  sale  contracts. 
Specifically,  the  proposals  will  address 
the  following:  Transfer  or  refund  of  the 
downpayment  made  pursuant  to  timber 
sale  contract  special  provision 
C(T)4.22(M— DOWNPAYMENT:  criteria 
which  the  Chief  will  use  for 
determining  speculative  bidding:  and 
the  need  for  reduction  of  the 
performance  bond  amount  before  all 
volume  is  removed.  The  proposed 
policy  is  needed  to  ensure  that  the 
government  has  an  adequate  level  of 
financial  security,  to  assure  the  timely 
completion  of  timber  sale  contracts  by 
avoiding  contract  defaults  resulting 
from  speculative  bidding,  and  to 
maintain  competition  between  qualified 


bidders  by  monitoring  for  speculative 
bidding. 

DATES:  Comments  regarding  this 
advance  notice  must  be  received  in 
writing  by  March  4,  1994. 
ADDRESSES:  Send  written  comments  to 
Director,  Timber  Management  Staff 
(2400),  Forest  Service.  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090. 
The  public  may  inspect  comments 
received  on  this  policy  in  the  office  of 
the  Director,  Timber  Management  Staff, 
Third  Floor,  Northwest  Wing,  Auditors 
Building,  201  14th  Street,  SW.  To 
facilitate  entrance  into  the  building, 
visitors  are  encouraged  to  call  ahead 
(205-0893). 

FOR  J^URTHER  INFORMATION  CONTACT: 
Fred  O.  Walk,  Timber  Management 
Staff,  (202)  205-0858. 
SUPPt-EMENTARY  INFORMATtON:  The 
General  Accounting  Office  (GAO),  in 
testimony  l>fcfore  the  House 
Appropriations  Subcommittee  on 
Interior  and  Related  Agencies  on  April 
24.  1991.  testified  that  the  Forest 
Service's  key  contracting  measures  such 
as  downpayments,  periodic  payments, 
performance  bonds,  and  calculations  of 
damages  were  similar  to  those  of  other 
timber  sellers,  with  the  exception  that 
the  Forest  Service  returns  or  credits  the 
downpayment  before  the  contract  is 
subctantialiy  complete.  GAO  testified 
that,  by  crediting  or  returning  the 
dov*Tipa>Tnent,  the  Forest  Service  has 
less  security  to  protect  the  government's 
financial  interest,  in  terms  of  access  to 
funds  In  the  event  of  a  default.  GAO's 
testimony  included  a  recommendation 
that  the  Secxetary  of  Agriculture  direct 
the  Chief  of  the  Forest  Ser\'ice  to  retain 
the  downpayment  until  the  contract  is 
substantially  complete. 

The  Department  of  Agriculture 
published  a  final  rule  in  the  Federal 
Register  on  July  31,  1991  (56  FR  36099). 
that  implemented  the  downpayment 
requirements  of  Section  2(d)  of  the 
Federal  Timber  Contract  Payment 
Modification  Act  of  October  16. 1984 
(98  Stat,  2213:  16  U.S.C.  618(d)).  In  the 
final  rule,  the  Secretary  of  Agriculture 
directed  the  Forest  Service  to  develop 
and  publish  for  comment  a  proposed 
rule  that  would  eliminate  transfer  or 
refund  of  the  downpayment  and  that 
would  respond  to  GAO's  concern  that 
the  downpayment  be  retained  until  the 
contract  is  substantially  complete. 

Further,  the  Department,  in 
responding  to  public  comment  in  the 
July  31.  1991.  final  rule  (56  FR  36100) 
agreed  that  additional  and  specific 
criteria  are  Aeeded  for  determining 
speculative  bidding  and  indicated  that 
the  Forest  Service  would  develop 
proposed  criteria  and  publish  them  in 


the  Federal  Register  for  public  comment 
prior  to  adoption  of  any  criteria. 

The  timber  sale  contract  requires  a 
performance  bond  equal  to  10  percent  of 
the  total  bid  value  of  the  timber  sale. 
The  current  timber  sale  contract 
language,  in  Standard  Provision  B9.11 
Bond  Reduction,  prohibition  reduction 
of  the  performance  bond  until  a 
purchaser  has  completed  removal  of 
timber,  other  than  substandard  timber 
.form  the  sale  area,  under  Standard 
Provision  B2.12.  However,  retaining  the 
full  amount  of  the  performance  bond 
until  all  volume  has  been  removed  may 
result  in  the  Government  having  an 
excessive  amount  of  financial  security. 
The  agency  is  considering  a  revision  of 
this  provision  to  avoid  retention  of 
excessive  security. 

The  Forest  Service  invites  comments 
on  how  the  agency  can  best  address  the 
concerns  of  GAO.  establish  criteri.i 
which  the  Chief  can  use  in  detonnining 
speculative  bidding,  and  avoid  having 
an  excessive  amount  of  financial 
security  when  the  performance  bond  is 
retained  until  all  volume  is  removed. 
Comments  received  will  be  considered 
in  the  development  of  a  proposed  rule 
on  downpa>Tnent  and  associated 
proposed  policy  related  to  performance 
bonds  and  speculative  bidding  criteria. 
The  proposed  rule  and  policios  will  be 
published  in  the  Federal  Register  for 
comment. 

Dated:  Docenibrr  28,  19^3. 
David  MUoger. 
Associate  Chef. 
IFR  Doc.  94-2301  Filed  2-1-94:  8:45  anil 

BU.UNO  COOC  M10-I1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63  and  430 
[FRL-4632-6] 

Public  Hearing  and  Public  Meeting  on 
the  Rulemaking  for  the  Pulp,  Paper, 
and  Papertx>ard  Industry 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Announcement  of  public 

hearing  and  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a  public 
bearing  and  a  public  meeting  regarding 
proposed  regulations  for  the  pulp, 
paper,  and  paperboard  industry-  that 
were  published  on  December  17.  1993. 
at  58  FR  66078.  Pursuant  to  CWA 
section  307(b).  the  public  hearing  will 
address  the  pretreatment  standards 
component  of  the  integrated  rule. 
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Pursuant  to  CAA  section  307(d)(5),  the 
hearing  will  address  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  component  of  the 
integrated  rule.  EPA  is  sponsoring  the 
public  meeting  to  repwrt  on  the  status  of 
regulatory  development  and  to  gather 
information  and  ideas  h-om  interested 
parties. 

DATES:  The  date  for  the  public  hearing 
is  Thursday.  February  10.  1994.  and  the 
date  for  the  public  meeting  is  Thursday. 
February  24.  1994.  Both  meetings  are 
scheduled  from  9  a.m.-5  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  U.S.  Geological  Survey 
National  Center  Auditorium.  12201 
Sunrise  Valley  Drive.  Reston,  VA. 
telephone  number  (703)  648-4460.  The 
public  meeting  will  be  held  at  the 
Double  Tree  Suites,  16500  Southcenter 
Parkway.  Seattle.  Washington, 
telephone  number  (206)  575-8220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Smith  at  U.S.  Environmental 
Protection  Agency — by  mail  at  USEPA. 
Engineering  and  Analysis  Division,  Mail 
Code  4303.  401  M  Street  SW.. 
Washington.  EX]  20460;  by  telephone  at 
(202)  260-7184.  If  you  want  to  make  a 
presentation  at  the  public  hearing, 
please  call  Debra  NicoU  at  (202)  260- 
5386  no  later  than  5  p.m..  February  7. 
1994.  Please  provide  Ms.  Nicoll  the 
name  of  the  speaker,  affiliation,  and  the 
approximate  amount  of  time  requested 
for  your  remarks.  EPA  is  suggesting  that 
speakers  limit  their  remarks  to  10 
minutes. 

SUPPLEMENTARY  INFORMATION:  The 
comment  period  for  the  proposed 
rulemaking  ends  on  March  17. 1994.  All 
written  comments  submitted  in 
accordance  with  the  instructions  in  the 
notice  of  proposed  rulemaking  will  be 
incorporated  into  the  Record  and 
considered  before  promulgation.  It  is 
not  necessary  to  appear  at  the  public 
hearing  for  comments  to  be  considered. 

Dated:  January  24. 1994. 
Tudor  T.  Davies, 

Director.  Office  of  Science  and  Technology. 
[FR  Doc.  94-2275  Filed  2-1-94;  8:45  am] 
BiLUNO  cooc  ts«o-ao-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  433 

[MB-39-P1 

[RIN:0938-AF11] 

Medicaid  Program;  Third  Party  Liability 
(TPL)  Cost-Effectiveness  Waivers 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
our  rules  concerning  Medicaid  agencies' 
actions  where  third  party  liability  (TPL) 
may  exist  for  expenditures  for  medical 
assistance  covered  under  the  State  plan. 
We  propose  to  allow  the  Medicaid 
agencies  to  request  waivers  from  certain 
procedures  in  our  regulations  that  are 
not  expressly  required  by  the  Social 
Security  Act.  We  would  consider 
waiving  nonstatutorily  required 
procedures  relating  to  identifying 
possible  TPL  where  the  agency  finds 
that  following  a  given  required 
procedure  is  not  cost-effective  and  is 
duplicative  of  another  State  activity.  A 
nonstatutorily  required  activity  would 
be  eligible  for  a  waiver  if  the  cost  of  the 
required  activity  exceeds  the  TPL 
recoupment  and  the  required  activity 
accomplishes,  at  the  same  or  at  a  higher 
cost,  the  same  objective  as  another 
activity  that  is  being  performed  by  the 
States.  This  change  would  give  States 
greater  flexibility  in  managing  their 
Medicaid  programs. 
DATES:  To  be  considered,  written 
comments  must  be  mailed  or  delivered 
to  the  appropriate  address,  as  provided 
below,  and  must  be  received  by  5  p.m. 
on  April  4.  1994. 

ADDRESSES:  Mail  comments  (original 
and  3  copies)  to  the  following  address: 
Health  Care  Financing  Administration. 

Department.of  Health  and  Human 

Services,  Attention:  MB-39-P.  P.O. 

Box  7518.  Baltimore,  MD  21207-0518. 

If  you  prefer,  you  may  deliver  your 
written  commeilts  (original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.. 

SW..  Washington.  DC  20201.  or 
Room  132.  East  High  Rise  Building, 

6325  Security  Boulevard.  Baltimore. 

MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmissions. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 


Laura  Oliven.  Office  of  Information  and 

Regulatory  Affairs,  room  3002,  New 

Executive  Office  Building, 

Washington,  DC  20503. 

In  commenting,  please  refer  to  file 
code  MB-39-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  this 
document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone: 
(202)  690-7890). 

FOR  FURTHER  INFORMATION  CONTACT:  Mel 
Schmerler,  (410)  966-5942. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1902(a)(25)  of  the  Social 
Security  Act  (the  Act)  requires  that  State 
or  local  Medicaid  agencies  take  all 
reasonable  measures  to  ascertain  the 
legal  liability  of  third  parties  to  pay  for 
care  and  services  furnished  to  Medicaid 
recipients.  A  third  party  is  any 
individual,  entity,  or  program  that  is  or 
may  be  liable  to  pay  all  or  part  of  the 
expenditures  for  medical  assistance 
furnished  under  a  State  plan.  Medicaid 
is  intended  to  be  the  payer  of  last  resort; 
that  is.  other  available  resources  must  be 
used  before  Medicaid  pays  for  the  care 
and  services  of  a  Medicaid-eligible 
individual.  These  other  resources  are 
known  as  third  party  liability,  or  TPL. 

Further,  provisions  under  section 
1902(a)(25)(A)(i)  of  the  Act  specify  that 
the  Medicaid  State  plan  must  provide 
for  the  collection  of  sufficient 
information  to  enable  the  State  to 
pursue  claims  against  third  parties. 
Examples  of  liable  third  parties  include 
commercial  insurance  companies 
through  employment-related  or 
privately  purchased  health  insurance; 
casualty  coverage  resulting  from  an 
accidental  injury;  payments  received 
directly  from  an  individual  who  has 
either  voluntarily  accepted  or  been 
assigned  legal  responsibility  for  the 
health  care  of  one  or  more  Medicaid 
recipients;  and  fraternal  groups,  union, 
or  State  workers'  compensation 
commissions.  TLP  also  includes 
medical  support  provided  by  a  parent 
under  a  court  or  administrative  order. 

Statutory  provisions  (sections  1137 
and  1902(a)(25)  of  the  Act)  require 
States  to  obtain  health  insurance 
information  at  eligibility  intake  and 
redetermination  interviews,  perform  the 
State  Wage  Information  Collection 
Agency  (SWICA)  data  match,  safeguard 
recipient  information,  obtain  recipient 
assignment  of  rights,  and  submit  a  TPL 
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action  plan  for  HCFA  approval.  These 
statutory  requirements  would  not  be 
affected  by  the  provisions  of  this 
proposed  rule. 

Nonstatutory  requirements,  specified 
in  Section  433.138  (and  subject  to 
proposed  waiver),  include  obtaining 
information  (via  data  matching)  with  the 
State  Workers'  Compensation  or 
Industrial  Accident  Commission  Hies 
and  State  Motor  Vehicle  Accident  report 
files.  Another  nonstatutory  requirement 
is  the  requirement  for  agencies  to 
identify  all  {>aid  claims  with  trauma/ 
diagnosis  codes  found  in  the  ICD-9-CM 
800-999.  except  994.6.  In  Section 
433.139  (and  subject  to  proposed 
waiver),  State  agencies  are  required  to 
bill  the  third  party  resource  within  60 
days  after  the  last  day  of  the  month  the 
State  learns  of  the  available  resource 
and  use  the  cost-avoidance  method  of 
payinc. 

Under  our  regulations  at  Section 
433.138.  pertinent  health  insurance 
information  must  be  obtained  (1)  from 
Medicaid  applicants  or  recipients 
during  the  determination  and 
redetermination  process;  (2)  by  securing 
data  match  agreements  with  specific 
Federal  and  State  agencies:  (3)  by 
conducting  diagnosis  and  trauma  code 
edits;  and  (4)  by  following  specified 
procedures  regarding  the  frequency  of 
these  activities. 

Regulations  at  section  433.139  govern 
State  payment  of  claims  where  TPL  is 
involved.  There  are  two  methods  of 
paying  claims  for  recipients  with  known 
TPL:  The  cost-avoidance  method  and 
the  pay-and-chase  method.  Under  the 
cost-avoidance  method,  the  Medicaid 
agency  does  not  initially  pay  the  claim, 
but  rather  returns  the  claim  to  the 
provider  with  information  necessary  for 
the  provider  to  bill  the  third  party. 
Under  the  pay-and-chase  method,  an 
agency  may  pay  the  total  amount 
allowed  under  its  payment  schedule 
and  then  seek  recovery  from  the  liable 
third  parties.  The  agency  must  initiate 
recovery  within  60  days  after  the  end  of 
the  month  in  which  payment  is  made. 

Most  States  that  implement  the 
requirements  in  our  regulations  at 
section  433.138  achieve  significant 
Medicaid  savings.  Whenever  third  party 
resources  can  be  utilized  instead  of 
Medicaid,  both  Federal  and  State 
taxpayers  save  money.  In  some 
instances,  however,  TPL  requirements 
are  not  cost-effective. 

Some  States  have  reported  very  poor 
results  in  terms  of  identifying  new  TPL 
leads  through  trauma  and  diagnosis 
code  edits.  There  are  reports  that  some 
codes  never  yield  TPL.  Currently.  States 
may  obtain  a  partial  waiver  from  HCFA 
of  the  requirement  in  section  433.138(e) 


to  take  action  to  identify  those  paid 
claims  for  Medicaid  recipients  that 
contain  diagnosis  codes  800  through 
999  (except  that  no  State  has  to  pursue 
information  concerning  code  994.6, 
motion  sickness).  Under  section 
433.138(e),  the  State  may  obtain  a 
waiver  from  complying  with  the 
requirements  for  specific  codes. 

In  section  433.139(e).  we  also  permit 
a  State  to  request  a  waiver  from  HCFA 
of  the  cost-avoidance  method  of  paying 
if  the  State  could  document  that  the 
pay-and-chase  method  was  at  least  as 
cost-effective  as  the  cost-avoidance 
method.  The  State  is  required  to 
revalidate  its  cost-avoidance  waiver 
request  every  3  years  and  notify  HCFA 
of  any  event  that  may  change  the  cost- 
effectiveness  of  the  waiver. 

When  these  requirements  were 
established  by  HCFA.  the  Medicaid  TPL 
program  was  in  its  infancy.  Many  States 
were  not  pursuing  TPL  or  only 
recovering  TPL  passively:  that  is. 
making  recoveries  when  contacted  by  a 
provider  or  attorney  who  was  making  a 
third  party  settlement.  We  believed 
there  were  tremendous  untapped  TPL 
resources  that  were  not  identified  by 
States.  Therefore,  the  initial  regulations 
were  broad  and  did  not  allow  States 
discretion  to  decide  whether  or  not  to 
perform  required  TPL  activities  based 
upon  their  cost-effectiveness.  For  this 
reason,  we  issued  TPL  regulations 
which  we  have  now  determined  were 
too  prescriptive  and.  at  times, 
duplicative.  On  February  27.  1987.  we 
published  in  the  Federal  Register  (52 
FR  5971)  a  response  to  State  comments 
regarding  cost-effectiveness  of  our 
discretionary  regulations  at  sections 
433.138  and  433.139.  We  stated  that  we 
would  reevaluate  these  requirements  if 
we  received  substantial  complaints. 
This  rule  is  consistent  with  that 
statement. 

Currently,  the  majority  of  the  States 
have  aggressive  and  comprehensive  TPL 
programs  and  have  reported  substantial 
savings  from  TPL  activities.  However, 
program  experience  has  identified 
situations  where  some  activities 
required  by  our  regulations  duplicate 
some  State  agency  requirements  in 
identifying  new  TPL  leads.  Also, 
situations  have  been  identified  where 
some  of  our  requirements  in  regulations 
are  not  cost-effective;  that  is.  States  can 
reasonably  expect  to  spend  more  to 
perform  a  TPL  activity  than  anticipated 
or  realized  savings  in  that  activity.  It  is 
for  these  reasons  that  we  now  propose 
to  offer  States  the  opportunity  to  request 
waivers  from  the  unproductive  activities 
that  are  not  mandated  by  statute,  and  for 
which  States  have  sup>erior  methods  for 


accomplishing  the  same  objectives  as 
our  regulations. 

n.  Proposed  Revisions 

The  provisions  of  this  proposed  rule 
would  allow  States  to  request  a  waiver 
from  requirements  in  section  433.138(c). 
(d)(4).  (d)(5).  (e),  (0.  (g)(1).  (g)(2).  (g)(3). 
and  (g)(4)  or  section  433.139(b).  (d)(1).  , 
and  (d)(2)  that  are  not  explicitly 
mandated  by  statute  when  it  is  found 
that  performing  the  requirement  is  not 
cost-effective.  A  nonstatutorily  required 
activity  would  be  eligible  for  a  waiver 
if  the  cost  of  the  required  activity 
exceeds  the  TPL  recoupment  and  the 
required  activity  accomplishes,  at  the 
same  or  at  a  higher  cost,  the  same 
objective  as  another  activity  that  is 
being  performed  by  the  State. 

The  proposed  provisions  would  allow 
States  to  perform  TPL  operations  more 
efficiently  and  at  a  greater  savings  to  the 
Federal  Government.  Duplicative  efforts 
(and  higher  costs)  would  be  eliminated 
when  States  have  already  identified 
third  party  resources  through  another 
more  cost-effective  means.  It  should  be 
noted  that  HCFA's  financial 
participation  in  State  Medicaid 
Management  Information  Systems  costs, 
including  costs  related  to  data  matches 
we  require  States  to  p)erform.  may  be  as 
much  as  90  percent.  Therefore,  it  is  not 
in  the  interest  of  the  Federal 
Government  to  have  States  perform 
activities  which  are  either  duplicative  or 
nonproductive. 

For  example,  our  regulations 
currently  require  State  Medicaid 
agencies  to  perform  a  review  of 
diagnosis  and  trauma  codes  to  identify 
injuries  for  which  TPL  exist.  At  the 
same  time  we  require  States  to  perform 
data  matches  with  the  State  Department 
of  Motor  Vehicles  (DMV)  to  identify 
TPL  injuries  resulting  from  car 
accidents.  These  two  matches  replicate 
some  of  the  data. 

An  example  of  this  scenario  was 
presented  to  HCFA  by  a  midwestem 
State,  which  has  performed  the  DMV 
data  match  while  also  performing  the 
required  diagnosis  and  trauma  code 
editing.  The  DMV  match  resulted  in 
9,000  case  leads  and,  of  those,  107  cases 
had  TPL  Of  those  107  cases,  the  State 
had  already  identified  100  through 
trauma  code  editing.  The  seven  new 
cases  yielded  a  return  of  S3 ,623  but  the 
cost  to  Medicaid  of  the  DMV  match  was 
$37,785.  A  large  portion  of  those  costs 
were  reimbursed  by  HCFA  in  matching 
administrative  funding,  and  in 
retrospect,  we  recognize  that  Federal 
and  State  funds  could  have  been  better 
spent.  By  allowing  the  State  a  waiver  of 
the  DMV  data  match.  HCFA  would 
allow  the  State  to  operate  its  TPL 
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program  in  a  more  efficient  and  cost- 
effective  manner  and  thus  save  tax 
dollars.  Under  existing  regulations, 
there  is  no  provision  for  waiver  of  this 
activity  as  long  as  a  State  is  able  to 
perform  the  match. 

Another  example  that  involves  a 
nonproductive  effort  has  been  presented 
by  a  southern  State.  The  State  has 
reported  on  its  attempt  to  identify  TPL 
through  a  quarterly  data  match  with 
Workers'  Compensation.  The  State 
averages  96  leads  per  match.  Out  of 
these  leads,  an  average  of  89  percent  are 
denied  by  the  carrier  or  Medicaid  never 
receives  a  claim,  8  percent  of  the  claims 
are  under  the  threshold  amount  for 
pursuit  of  cost-effective  recovery,  and  1 
percent  are  already  known  to  the  State. 
This  leaves  2  percent  of  leads  that  can 
be  pursued,  at  an  average  recovery  of 
$319.18  per  claim.  The  State  has  not 
realized  any  collections  for  this  effort. 
The  cost  to  the  State  is  approximately  4 
to  5  man-days  per  quarter,  plus 
significant  systems  expanses.  Therefore, 
performing  this  data  match  does  not 
seem  to  be  cost-effective,  and  it  seems 
to  exceed  our  statutory  mandate  of 
performing  a  "reasonable  effort"  to 
identify  TPL.  This  State  also  performs 
trauma  code  editing  which  serves  to 
identify  recipients  injured  on  the  job. 

ReUef  from  regulatory  requirements 
would  come  in  the  form  of  a  waiver. 
The  State  would  submit  a  formal  request 
to  the  HCFA  regional  office  (RO).  The 
State  would  be  required  to  provide 
documentation  that  demonstrates  that 
the  cost  of  the  required  activity  exceeds 
the  TPL  recoupment  and  the  required 
activity  accomplishes,  at  the  same  or  at 
a  higher  cost,  the  same  objective  as 
another  activity  which  is  being 
performed  by  the  State. 

Documentation  to  support  the  waiver 
request  could  include  past  claims 
recovery  data  that  demonstrate  the 
administrative  exf)enses  involved  in 
meeting  that  particular  requirement,  or 
a  State  analysis  that  documents  a  cost- 
effective  alternative  that  accomplishes 
the  same  task.  HCFA's  ROs  would 
consider  the  individual  merits  of  each 
waiver  request  and  would  grant  or  deny 
the  waiver  request  based  on  cost- 
effectiveness  and  State  alternatives 
presented. 

We  would  issue  separate  guidelines 
for  developing  and  evaluating  waiver 
requests  for  the  new  waivers.  We 
currently  have  cost-effectiveness 
guidelines  in  place  to  govern  our 
existing  cost-avoidance  waiver  process. 
These  guidelines  were  developed  by  a 
national  work  group  comprised  of 
HCFA  Central  Office  (CO)  and  RO  staff, 
whose  purpose  was  to  make  the 
guidelines  comprehensive  and  to  ensure 


consistent  application  throughout  the 
country.  They  are  found  in  section 
3904.2  of  the  State  Medicaid  Manual. 
We  would  issue  similar  guideUnes  to 
review  waivers  resulting  from  this 
proposed  rule.  Sources  of  data  would 
most  likely  include  claims  processing 
tabulations,  State  expenditure  reports, 
and  savings  data  from  the  TPL  recovery 
units  and  the  HCFA  Form  64.9a  report. 

CO  staff  also  would  provide 
clarification  to  RO  staff  as  needed 
through  our  regular  teleconferences. 
Consultation  on  specific  waiver  requests 
would  be  provided  routinely,  as  is 
currently  done  in  the  State  plan 
amendment  process,  cost-avoidance 
waivers,  trauma  code  edit  waivers,  and 
State  TPL  action  plan  submissions.  As 
with  our  current  waiver  provisions,  ROs 
would  be  required  to  report  approvals 
and  disapprovals  to  CO  on  an  ongoing 
basis.  When  changes  in  waiver  status 
occur,  CO  also  would  be  notified. 

Implementation  of  this  regulation 
would  allow  States  flexibility  in 
managing  their  individual  Medicaid 
programs  and  would  be  consistent  with 
Congressional  concern  for  a  Medicaid 
program  to  operate  in  a  cost-effective 
manner,  while  providing  necessary 
medical  care  for  the  needy. 

Therefore,  we  propose  to  revise  our 
rules  to  allow  a  State  to  request  a  waiver 
from  any  of  the  requirements  specified 
in  section  433.138(c),  (d)(4),  (d)(5),  (e), 
(f).  (g)(1).  (g)(2).  (g)(3),  and  (g)(4).  which 
concern  obtaining  health  insurance 
information,  obtaining  other 
information,  exchange  of  data,  and 
diagnosis  and  trauma  code  edits,  and 
follow-up  activities  for  certain 
exchanges. 

We  also  propose  to  revise  section 
433.139,  which  concerns  payment  of 
claims,  to  allow  a  State  to  request  a 
waiver  of  the  requirements  in 
paragraphs  (b)  and  (d)(1)  and  (2)  of  this 
section.  These  paragraphs  contain 
procedures  concerning  payment  when 
probable  liability  is  known  at  time  of 
payment  (cost  avoidance),  and  a 
requirement  to  bill  third  parties  within 
60  days  of  the  last  day  of  the  month  the 
agency  leams  of  the  existence  of  TPL. 
However,  new  section  433.139(e)(4) 
requires  that  if  a  State  requests  a  waiver 
of  the  requirement  specifically 
concerning  the  60-day  limit,  the  State 
must  submit  documentation  of  vnitten 
agreement  between  the  State  and  the 
third  party,  including  Medicare  fiscal 
intermediaries  and  carriers,  that 
extension  of  the  billing  requirement  is 
agreeable  to  all  parties. 

We  would  add  a  new  section 
433.138(1)  and  revise  section  433.139(e) 
to  permit  the  waivers.  We  would  require 
the  State  to  submit  a  written  request  for 


a  waiver  of  the  specified  nonstatutory 
requirenient(s)  to  the  HCFA  RO  and 
submit  adequate  documentation  to 
establish  that  the  regulatory  activity  is 
not  cost-effective.  Where  the  agency 
wishes  to  substitute  another  action  for 
the  TPL  activity  in  section  433.138  or 
section  433.139,  it  must  dociunent  that 
the  cost  of  the  substitute  activity  does 
not  exceed  the  cost  of  the  activity  to  be 
waived.  If  HCFA  approves  the  State's 
waiver  request,  these  net  rules  would 
relieve  the  State  of  its  obligation  to 
comply  with  the  requirements.  These 
procedures  would  parallel  those  found 
in  existing  section  433.139(e)  for  States 
obtaining  a  waiver  from  using  the  cost- 
avoidance  method. 

We  would  revise  section  433.138(e), 
which  already  allows  a  waiver  for 
specific  trauma  codes,  to  allow  waivers 
for  either  the  entire  trauma  code  edit 
activity,  or  for  waiver  of  editing  specific 
codes,  based  on  cost-effectiveness  and 
duplication  of  effort. 

We  would  s(>ecify  in  section 
433.138(j)  an  exception  to  the  reporting 
requirement  for  data  exchanges  and 
trauma  code  edits  (section  433.138) 
when  waivers  are  granted. 

We  would  revise  section  433.138(a)  to 
exclude  from  the  basic  requirements 
those  waived  under  paragraph  (1).  We 
also  would  delete  the  waiver  provision 
in  section  433.139(b)(2)(i),  since  it 
would  be  covered  by  the  proposed 
revised  section  433.139(e). 

In  addition,  we  propose  to  make 
conforming  changes  to  section 
433.138(c).  (d),  (0.  and  (g)  to  reference 
the  proposed  waiver  provisions. 

III.  Regulatory  Impact  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  and  publish 
an  initial  regulatory  flexibility  analysis 
for  proposed  regulations  unless  the 
Secretary  certifies  that  the  regulations 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

Under  the  RFA,  a  small  entity  is  a 
small  business,  a  nonprofit  enterprise, 
or  a  government  jurisdiction  (such  as  a 
county  or  township)  with  a  population 
of  less  than  50,000.  These  proposed 
regulations  would  affect  only  States  and 
individuals,  which  are  not  considered 
small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
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rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  SO 
beds. 

This  proposed  rule  would  require 
States  to  submit  a  formal  waiver  request 
to  be  relieved  of  compliance  with 
certain  TPL  requirements  that  are  in  our 
regulations  when  the  cost  of 
implementing  the  regulation's 
requirement  is  not  cost-effective.  It  is 
extremely  difficult  to  give  an  exact 
estimate  of  the  cost  savings  that  would 
accrue  with  the  implementation  of  this 
regulation.  This  is  largely  because  the 
cost  of  any  single  TPL  data  match  or 
other  procedure,  as  well  as  its  relative 
effectiveness,  varies  from  State  to  State. 

In  reviewing  the  need  for  this  waiver, 
we  recognized  that  some  TPL  claims 
reporting  and  payment  regulations  are 
expressly  required  by  statute  and  that 
these  and  additional  regulatory 
requirements  are  a  valuable  mechanism 
by  which  the  Medicaid  program  has 
saved  and  recovered  financial  resources 
and  that  these  regulations  should  be 
maintained.  This  waiver  gives  credence 
to  valid  concerns  raised  by  States 
regarding  the  cost-effectiveness  of 
certain  portions  of  the  TPL  regulations 
in  certain  instances  and  allows  States 
greater  flexibility  in  managing  their 
Medicaid  programs. 

An  alternative  to  these  regulatory 
enhancements  would  be  to  force  States 
to  comply  with  all  regulations  and  not 
allow  for  any  waiver  provisions.  In  this 
scenario.  States  would  either  comply 
and  lose  money  or  discontinue  the 
inefBdent  practice  and  risk  HCFA 
sanctions  through  the  systems 
performance  review.  Clearly,  it  was  not 
the  intent  of  the  Congress  for  HCFA  to 
promulgate  regulations  designed  to  save 
the  taxpayers  money,  and  then  penalize 
States  when  the  regulations  are  found 
by  experience  not  to  be  cost-effective. 
HCFA  should  not  be  put  in  a  position 
of  forcing  States  to  comply  in  these 
situations.  This  is  consistent  with  our 
response  to  comments  published  in  the 
Federal  Register  dated  February  27, 
1987  (52  FR  5971)  stating  that  if  HCFA 
received  substantial  complaints  from 
State  Medicaid  agencies  regarding  the 
cost-effectiveness  of  State  workers' 
compensation  or  Motor  Vehicle 
Accident  File  data  matches  and 
diagnosis  and  trauma  code  edits.  HCFA 
would  reevaluate  the  data  requirement. 

We  believe  that  implementation  of 
this  waiver  would  work  towards  a 
realistic  and  cost-effective  TPL  program. 
This  change  would  also  provide  States 
with  increased  control  over  their 
individual  TPL  programs. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  tbis 


proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  tbis  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Therefore,  we  have  not 
prepared  a  small  rural  hospital  analysis, 
or  an  initial  regulatory  flexibility 
analysis. 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  Executive  Order  12866. 

IV.  Paperwork  Reduction  Act 

Sections  433.138(1)  and  433.139(e)  of 
this  proposed  rule  contain  information 
collection  requirements  that  are  subject 
to  OMB  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3504. 
et  seq.).  Reporting  burden  for  the 
collection  of  information  in  sections 
433.138(1)  and  433.139(e)  is  estimated 
to  be  8  hours  per  request  for  waiver. 
Individuals  wishing  to  comment  on  this 
estimate  should  send  their  comments  to 
the  OMB  as  the  address  listed  under 
ADDRESSES  in  this  preamble. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  DATES  section 
of  this  preamble,  and.  if  we  decide  to 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  433 

Administrative  practice  and 
procedure.  Claims,  Grant  programs- 
health,  Medicaid,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  433  would  be  amended 
as  follows: 

PART  433— STATE  FISCAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  433 
continues  to  read  as  followr 

Authority:  Sec*.  1102, 1137. 1902(a)(4). 
1902(a)(25).  1902(aH45),  1903(a)(3), 
19G3(d)(2),  1902(d)(5),  1903(o).  1903(p), 
1903(r).  and  1912  of  the  Social  Security  Act 
(42  U.S.C  1302. 1320b-7. 1396a(a)(4), 
1396a(aK2S).  1396(aM45).  1396b(a)(3), 
1396b(d)(2).  1396(d)(5).  1396b(o).  1396b(p). 
1396b(r),  and  1396k.  unless  otherwise  noted. 

2.  Section  433.138  is  amended  by 
revising  paragraphs  (a),  (c),  the 
introductory  text  of  (d),  (e),  (0,  and  (jj; 
by  adding  imdesignated  introductory 
language  to  paragraph  (g),  and  by  adding 
a  new  paragraph  (1)  to  read  as  follows: 


§433.138    Dctennlntng  liability  ot  third 
parties. 

(a)  Basic  provisions.  The  agency  must 
take  reasonable  measures  to  determine 
the  legal  liability  of  the  third  parties  to 
pay  for  services  furnished  under  the 
plan.  At  a  minimum,  such  measures 
must  include  the  requirements  specified 
in  paragraphs  (b)  through  (k)  of  this 
section,  unless  waived  under  paragraph 
(1)  of  this  section. 
*        *        •        •        • 

(c)  (Staining  other  information. 
Except  as  provided  in  paragraph  (1)  of 
this  section,  the  agency  must,  for  the 
purpose  of  implementing  the 
requirements  in  paragraphs  (d)(l)(ii) 
and  (d)(4)(i)  of  this  section,  incorporate 
into  the  eligibility  case  file  the  names 
and  SSNs  of  absent  or  custodial  parents 
of  Medicaid  recipients  to  the  extent 
such  information  is  available. 

(d)  Exchange  of  data.  Except  as 
provided  in  paragraph  (1)  of  this  section, 
to  obtain  and  use  information  for  the 
purpose  of  determining  the  legal 
liability  of  the  third  parties  so  that  the 
agency  may  process  claims  under  the 
third  party  liability  payment  procedures 
specified  in  §  433.139(b)  through  (f),  the 
agency  must  take  the  following  actions: 

(e)  Diagnosis  and  trauma  code  edits. 
(1)  Except  as  specified  under  paragraph 
(e)(2)  or  (1)  of  tbis  section,  or  both,  the 
agency  must  take  action  to  identify 
those  paid  claims  for  Medicaid 
recipients  that  contain  diagnosis  codes 
800  through  999  International 
Classification  of  Disease,  9th  Revision, 
Clinical  Modification.  Volume  1  (ICD- 
9-CM)  inclusive,  for  the  purpose  of 
determining  the  legal  liability  of  third 
parties  so  that  the  agency  may  process 
claims  under  the  third  party  liability 
payment  procedures  specified  in 

§  433. 139(b)  through  (f). 

(2)  The  agency  may  exclude  code 
994.6,  Motion  Sickness,  from  the  edits 
required  under  paragraph  (e)(1)  of  this 
section. 

(f)  Data  exchanges  and  trauma  code 
edits:  Frequency.  Except  as  provided  in 
paragraph  (1)  of  this  section,  the  agency 
must  conduct  the  data  exchanges 
required  in  paragraphs  (d)(l]  and  (d)(3} 
of  this  section  in  accordance  with  the 
intervals  specified  in  §435.948  of  this 
chapter,  and  diagnosis  and  trauma  edits 
required  in  i>aragraph8  (d)(4)  and  (e)  of 
this  section  on  a  routine  and  timely 
basis.  The  State  plan  must  specify  the 
frequency  of  these  activities. 

(g)  Follow-up  procedures  for 
identifying  legally  liable  third  party 
resources.  Except  as  provided  in 
paragraph  (1)  of  tbis  section,  the  State 
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must  meet  the  requirements  of  this 
paragraph. 

•  •        •        •        • 

{))  Reports.  The  agency  must  provide 
such  reports  with  respect  to  the  data 
exchanges  and  trauma  code  edits  set 
forth  in  paragraphs  (d)(1)  through  (d)(4) 
and  paragraph  (e)  of  this  section, 
respectively,  as  the  Secretary  prescribes 
for  the  purpose  of  determining 
compliance  under  §  433.138  and 
evaluating  the  effectiveness  of  the  third 
party  liability  identification  system. 
However,  if  the  State  is  not  meeting  the 
provisions  of  paragraph  (e)  of  this 
section  because  it  has  been  granted  a 
waiver  of  those  provisions  under 
paragraph  (1)  of  this  section,  it  is  not 
required  to  provide  the  reports  required 
in  this  paragraph. 

•  •        •        •        • 

(1)  Waiver  of  requirements.  (l)The 
agency  may  request  initial  and 
continuing  waiver  of  the  requirements 
to  determine  third  party  liability  found 
in  paragraphs  (c).  (d)(4).  (d)(5).  (e),  (f). 
(g)(1).  (g)(2).  (g)(3),  and  (g)(4)  of  this 
section  if  the  State  determines  the 
activity  to  be  not  cost-effective.  An 
activity  would  not  be  cost-effective  if 
the  cost  of  the  required  activity  exceeds 
the  third  party  liability  recoupment  and 
the  required  activity  accomplishes,  at 
the  same  or  at  a  higher  cost,  the  same 
objective  as  another  activity  that  is 
being  performed  by  the  State. 

(i)  The  agency  must  subm.it  a  request 
for  waiver  of  the  requirement  in  writing 
to  the  HCFA  regional  office. 

(ii)  The  request  must  contain  adequate 
documentation  to  establish  that  to  meet 
a  requirement  specified  by  the  agency  is 
not  cost-effective.  Examples  of 
documentation  are  claims  recovery  data 
and  a  State  analysis  documenting  a  cost- 
effective  alternative  that  accomplished 
the  same  task. 

(iii)  The  agency  must  agree,  if  a 
waiver  is  granted,  to  noti^'  HCFA  of  any 
event  that  occurs  that  changes  the 
conditions  upon  which  the  waiver  was 
approved. 

(2)  HCTA  will  review  a  States  request 
to  have  a  requirement  specified  under 
paragraph  (1)(1)  of  this  section  waived 
and  will  request  additional  information 
from  the  State,  if  necessary.  HCFA  will 
notify  the  State  of  its  approval  or 
disapproval  determination  within  30 
days  of  receipt  of  a  properly 
documented  request. 

(3)  HCFA  may  rescind  a  waiver  at  any 
time  that  it  determines  that  the  agency 
no  longer  meets  the  criteria  for 
approving  the  waiver.  If  the  waiver  is 
rescinded,  the  agency  has  6  months 
from  the  date  of  the  rescission  notice  to 


meet  the  requirement  that  had  been 
waived. 

3.  Section  433.139  is  amended  by 
revising  paragraphs  (b),  (d)(1),  (d)(2), 
and  (e)  to  read  as  follows: 

§  433. 1 39    Payment  of  clal  ms. 

*  •        *        •        • 

(b)  Probable  liability  is  established  at 
the  time  claim  is  filed.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  if:  (1)  The  agency  has 
established  the  probable  existence  of 
third  party  liability  at  the  time  the  claim 
is  filed,  the  agency  must  reject  the  claim 
and  return  it  to  the  provider  for  a 
determination  of  the  amount  of  liability. 
The  establishment  of  third  party 
liability  takes  place  when  the  agency 
receives  confirmation  from  the  provider 
or  a  third  party  resource  indicating  the 
extent  of  third  party  liability.  When  the 
amount  of  Uability  is  determined,  the 
agency  must  then  pay  the  claim  to  the 
extent  that  payment  allowed  under  the 
agency's  payment  schedule  exceeds  the 
amount  of  the  third  party's  payment. 

(2)  The  agency  may  pay  the  full 
amount  allowed  under  the  agency's 
payment  schedule  for  the  claim  and 
then  seek  reimbursement  from  any 
liable  third  party  to  the  limit  of  legal 
liability  if  the  claim  is  for  labor  and 
delivery  and  postpartum  care.  (Costs 
associated  with  the  inpatient  hospital 
stay  for  labor  and  delivery  and 
postpartum  care  must  be  cost-avoided.) 

•  •        •        •        • 

(d)  Recovery  of  reimbursement.  (1)  If 
the  agency  has  an  approved  waiver 
under  paragraph  (e)  of  this  section  to 
pay  a  claim  in  which  the  probable 
existence  of  third  party  liability  has 
been  established  and  then  seek 
reimbursement,  the  agency  must  seek 
recovery  of  reimbursement  from  the 
third  party  to  the  limit  of  legal  liability 
within  60  days  after  the  end  of  the 
month  in  which  payment  is  made 
unless  the  agency  has  a  waiver  of  the 
60-day  requirement  under  paragraph  (e) 
of  this  section. 

(2)  Except  as  provided  in  paragraph 
(e)  of  this  section,  if  the  agency  learns 
of  the  existence  of  a  liable  third  party 
after  a  claim  is  paid,  or  benefits  become 
available  from  a  third  party  after  a  claim 
is  paid,  the  agency  must  seek  recovery 
of  reimbursement  within  60  days  after 
the  end  of  the  month  it  learns  of  the 
existence  of  the  liable  third  party  or 
benefits  become  available. 
***** 

(e)  Waiver  of  requirements.  (l)The 
agency  may  request  initial  and 
continuing  waiver  of  the  requirements 
in  paragraphs  (b)(1),  (d)(1).  and  (d)(2)  of 
this  section,  if  it  determines  that  the 


requirement  is  not  cost-effective.  An 
activity  would  not  be  cost-effective  if 
the  cost  of  the  required  activity  exceeds 
the  third  party  liability  recoupment  and 
the  required  activity  accomplishes,  at 
the  same  or  at  a  higher  cost,  the  same 
objective  as  another  activity  that  is 
being  performed  by  the  State. 

(i)  The  agency  must  submit  a  request 
for  waiver  of  the  requirement  in  writing 
to  the  HCFA  regional  office. 

(ii)  The  request  must  contain  adequate 
documentation  to  establish  that  to  meet 
a  requirement  specified  by  the  agency  is 
not  cost-effective.  Examples  of 
documentation  are  costs  associated  with 
billing,  claims  recovery  data,  and  a  State 
analysis  documenting  a  cost-effective 
alternative  that  accomplishes  the  same 
task. 

(iii)  The  agency  must  agree,  if  a 
waiver  is  granted,  to  notify  HCFA  of  any 
event  that  occurs  that  changes  the 
conditions  upon  which  the  waiver  was 
approved. 

(2)  HCFA  will  review  a  State's  request 
to  have  a  requirement  specified  under 
paragraph  (e)(1)  of  this  section  waived 
and  will  request  additional  information 
from  the  State,  if  necessary.  HCFA  will 
notify  the  State  of  its  approval  or 
disapproval  determination  within  30 
days  of  receipt  of  a  properly 
documented  request. 

(3)  HCFA  may  rescind  the  waiver  at 
any  time  that  it  determines  that  the 
State  no  longer  meets  the  criteria  for 
approving  the  waiver.  If  the  waiver  is 
rescinded,  the  agency  has  6  months 
from  the  date  of  the  rescission  notice  to 
meet  the  requirement  that  had  been 
waived. 

(4)  An  agency  requesting  a  waiver  of 
the  requirements  specifically 
concerning  either  60-day  limit  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section 
must  submit  documentation  of  vvTitten 
agreement  between  the  agency  and  third 
party,  including  Medicare  fiscal 
intermediaries  and  carriers,  that 
extension  of  the  billing  requirement  is 
agreeable  to  all  parties. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778-  Medical  Assistance 
Program) 

Dated:  )uly  27.  1993 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  November  28,  1993. 
Donna  E.  Shalala. 
Secretory. 
[FR  Doc.  94-21 16  Filed  2-1  -94;  8:45  am] 
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FEDERAL  MARTTiME  COMMISSION 

48  CFR  Parts  514  and  581 
[Docket  No.  92-31] 

Service  Contracts 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Federal  Maritime 
Commission  is  discontinuing  this 
rulemaking  proceeding.  An  analysis  of 
the  comments  received  reveals  no  need 
for  the  Rule  as  proposed.  The 
Commission  will  continue  to  address 
specific  situations  on  an  ad  hoc  basis. 
DATES:  This  action  is  effective  February 
2.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
I  ederal  Maritime  Commission.  800 
North  Capitol  Street,  N\V..  Washington, 
IX:  20573.  (202)  523-5740. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission  ("FMC" 
or  "Commission")  initiated  this 
proceeding  by  an  Advance  Notice  of 
Proposed  Rulemaking  (  "ANPR"), 
published  in  the  Federal  Register  on 
June  8,  1992,  57  FR  24220.  Following 
comments  on  the  ANPR,  the 
Commission  published  a  Notit.e  of 
Proposed  Rulemaking  ("Proposed  Rule" 
or  "NPR")  in  the  Federal  Register  on 
November  3,  1992,  57  FR  496135.  The 
NPR  stated  that  the  Commis.sion  was 
proposing  to  amend  the  definition  of  the 
term  "shippers"  association," » 
contained  in  its  servit*  cxmtract  and 
Automated  Tariff  Filing  and  Information 
System  ("ATFI")  rules,  to  indicate  that 
a  group  of  shippers  would  be 
considered  a  ship|x;rs"  association  if  it 
met  certain  requirements.  In  addition, 
the  proposed  definition  further  clarified 
tlie  terms  "consolidate*;  '  and  "nonprofit 
bosis"  as  i:<-»H  in  the  subject  definition. 

The  Commission  received  15 
comments  in  response  to  the  NPR. 

Commenters  supporting  the  Proposed 
Rule  are: 

(1)  Conagra,  Inc.; 

(2)  Household  Goods  Forwarders 
Association  of  America.  Inc. 
{"HHGFAA): 

(3)  Society  of  the  Plastics  Industry, 
Inc.  ("SPI"): 


>  Section  3(24)  of  the  Shipping  Act  of  1904  (■1984 
Act").  46  U.S.C.  app.  1702(24).  defines  a  shippers' 
association  ar 

'"   *   *  a  group  of  shippers  that  consolidates  or 
d'stribules  freight  on  a  nonprofit  basis  for  the 
members  of  the  group  in  order  to  secure  carload, 
Iruckload.  or  other  volume  rates  or  service 
contracts." 

The  Conunission's  present  service  contract  and 
ATF)  regulations  simply  restate  the  statutory 
definition.  46  CFR  514.2.  581. l(r). 


(4)  Cone  Mills  Corporation  ("Cone"); 
and 

(5)  United  States  Department  of 
Justice  ("DOJ"). 

Commenters  supporting  tlie  Proposed 
Rule,  but  suggesting  clarifications  are: 

(1)  American  Institute  for  Shippers' 
Associations,  Inc.  ("AISA"); 

(2)  Fashion  Accessories  Shippers' 
Association,  Inc.  ("FASA"); 

(3)  National  Industrial  Transportation 
League  ("NITL");  and 

(4)  American  Import  Shippers 
Association  ("Import  S.A."). 

Commenters  opposed  to  the  Proposed 
Rule  are: 

(1)  Transpacific  Westbound  Rate 
Agreement  ("TWRA"); 

(2)  Trans-Pacific  Freight  Conference 
of  Japan  and  Japan- Atlantic  and  Gulf 
Freight  Conference  ("Japan 
Conferences '); 

(3)  a  group  of  nine  conferences  of 
ocean  common  carriers  ("Nine 
Conferences");  ^ 

(4)  Hanjin  Shipping  Co.,  Ltd. 
("Hanjin"); 

(5)  a  group  of  14  South/Central 
American  and  Carib'oean  Conferences 
("South  American/Caribbean 
Conferences");  3  and 

(6)  Fritz  Companies.  Inc.  ("Fritz"). 

Positions  of  the  Commenters 

A.  Comments  Supporting  the  Proposed 
Rule 

Cone  supports  the  Proposed  Rule 
because  it  believes  it  will  enable  Cone 
to  move  cargo  to  emerging  countries 
where  its  volume  alone  is  not  sufficient 
to  justify  a  service  contract.  Conagra 
likewise  believes  that  the  Proposed  Rule 
will  make  it  possible  for  shippers  with 
complementary  traffic  to  present  a 
carrier  with  a  more  attractive  traffic 


2  The  eight  conffrences  originally  submitting 
comments  are:  Asia  North  America  Eastbound  Rate 
Agreement;  "8900"  Lines;  Israel  Trade  Conference; 
South  Europe/IISA  Freight  Conference;  United 
States  ArUnfic  and  Gulf  Ports/Eastern 
Mediterranean  ^4orth  African  Freight  Confprence: 
United  States/Southern  Africa  Cor.turcnce;  United 
Stales/East  Africa  Conference:  and  U.S.  Atlantic 
and  Culf/Wsstem  Mediterranean  Rale  Agreement. 
After  the  oomment  period  closed,  the  V.S.  Atlantic 
ft  Gulf/Au.straila-New  Zealand  Conference  joir>ed  in 
these  comments. 

'  Venezuelan  American  Maritime  Association: 
Atlantic  and  Gulf/West  Coast  South  American 
Conference;  United  Stales/Central  America  Liner 
Association;  Central  America  IMscussion 
Agreement:  United  Stales  Atlantic  A  Gulf/ 
Hispaniola  Steamship  Freight  Association: 
HispanioU  Discussion  Agreement;  United  States 
Atlantic  Gulf/Soulheaslem  Caribbean  Steamship 
Freight  Association:  Southeastern  Caribbean 
Discussion  Agreement;  Jamaica  Discussion 
Agreement;  United  States/Panama  Freight 
Association;  PANAM  Discussion  Agreement;  I»uerto 
Rico/Caribbean  Discussion  Agreement;  Caribbean 
and  Central  American  Discussion  Agreement;  and 
Inter-American  Freight  Conference. 


profile  than  each  could  present 
separately.  It  contends  that  to  the  extent 
such  traffic  can  be  handled  more 
efficiently,  the  carrier's  handling  costs 
will  be  reduced.  Conagra  suggests  that 
concerns  about  the  lawfulness  of  the 
proposal  are  without  merit  and  that  it 
raises  no  valid  antitrust  concerns. 

HHGF.\A  notes  that  presently,  non- 
vessel-operating  common  carriers 
("NVOCCs")  can  combine  their  cargo  to 
achieve  containerload  rates.  It  perf;eives 
no  reason  why  these  arrangements 
between  NVbCCs  should  not  scr^'e  as  a 
basis  for  negotiating  service  contracts 
without  the  administrative  burden  and 
expense  of  establishing  a  formal 
shippers'  association.  Allegedly,  an 
agreement  containing  terms  set  forth  in 
the  Propo.sed  Rule  would  meet  the  1984 
Act's  definition  of  a  shippers' 
association. 

SPI  notes  that  there  is  no  requirement 
in  the  1984  Act  that  shippers  form  a 
separate  corporate  entity  to  operate  as  a 
shippers'  association  and  that  the 
Commission  has  not  required  shippers' 
associations  to  be  striictured  in  any 
particular  manner.  It  views  the 
Proposed  Rule  as  presenting  shippers 
with  a  variety  of  options  in  fomiiiig 
shippers*  associations,  which  it  argues 
would  be  consistent  with  the  policies  of 
the  1984  Act. 

DOJ  contends  that  the  Proposed  Rule 
simply  rnfiects  past  Commission  policy, 
and  that  it  is  a  reasonable  interprt'tation 
of  legislative  intent  that  is  well  within 
the  Commission's  rulemaking 
discretion.  DOJ  believes  that  the 
Proposed  Rule  is  likrly  to  promote 
efficiency.  It  suggests  that  regulatory 
impediments  may  be  discouraging  the 
formation  of  shippers'  associations, 
noting  that  only  one  percent  of  service 
contracts  are  with  shippers' 
associations.  DOJ  advises  that  the 
Proposed  Rule  will  not  create 
substantial  antitrust  risks  for  either 
carriers  or  shippers.  As  for  carriors,  DOJ 
notes  that  their  statutory  antitrust 
immunity  is  determined  by  compliance 
with  the  terms  of  the  1984  Act  and  it 
would  not  be  diminished  if  shippers 
were  in  violation  of  the  law.  DOJ 
explains  that  the  formation  and 
operation  of  a  shippers'  association 
ordinarily  creates  no  antitrust  concerns. 

B.  Comments  Supporting  the  Proposed 
Rule  With  Modifications 

As  it  did  in  its  comments  on  the 
ANPR,  NITL  favors  permitting  two  or 
more  shippers  to  enter  into  a  joint 
service  contract,  regardless  of  whether 
they  are  members  of  a  shippers' 
association.  It  believes  that  the  Proposed 
Rule  will  still  inhibit  a  large  number  of 
small  and  medium-sized  shippers  from 
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accessing  joint  service  contracts.  NITL 
claims  that  two  or  more  shippers  would 
be  required  to  operate  as  a  de  facto 
shipf)ers'  association  in  order  to  access 
a  service  contract.  NITL  hirther  suggests 
that  the  standard  for  "nonprofit  basis" 
is  unclear  and  may  also  inhibit 
shippers.  Lastly.  NITL  recommends  that 
the  process  for  memorializing  the 
provisions  for  apportioning  liability  and 
authorizing  the  execution  of  a  service 
contract  should  be  left  to  the  contracting 
parties. 

AISA  finds  the  Proposed  Rule  helpful 
in  that  it  clarifies  that  "rate  negotiator" 
shippers'  associations  are  bona  fide 
shippers'  associations  under  the  1984 
Act.  and  that  they  do  not  require 
Government  review.  AISA  contends, 
however,  that  Proviso  (2)  of  the 
Proposed  Rule,  which  requires  that 
shippers'  association  agreements 
indicate  which  parties  have  the 
authority  to  execute  a  service  contract 
on  behalf  of  the  combination, 
inadvertently  limits  the  function  of  a 
shippers'  association  to  solely  that  of 
negotiating  and  executing  contracts. 
AISA  further  claims  that  Proviso  (3). 
which  requires  the  agreements  to 
indicate  whether  liability  is  apportioned 
among  the  combination  members, 
should  be  eliminated.  AISA  is 
concerned  that  Proviso  (3)  will  foreclose 
other  valid  options  for  addressing 
membership  liabiUty  and  that  carriers 
may  use  it  to  impose  unilateral 
membership  liability  contract  terms  on 
shippers'  associations.  Lastly.  AISA 
suggests  that  the  clarification  of 
"consolidates"  be  modified  to  include 
both  "rate  negotiator"  and  "full  service" 
shippers'  associations. 

FASA  contends  that  the  rule  should 
specify  a  written  agreement,  and  that 
any  such  agreement  should  be  signed 
prior  to  negotiation  or  execution  of  a 
service  contract.  FASA  notes  that 
Proviso  (3)  of  the  Proposed  Rule  does 
not  require  that  the  agreement  include 
an  apportionment  method  but  rather 
indicate  only  whether  liability  is 
apportioned.  It  suggests  that  this  may 
result  in  simple  "yes"  or  "no"  answers. 
FASA  also  believes  that  the  phrase 
"profit-making  enterprise"  is  misleading 
and  should  instead  read  "*  *  *  is  not 
organized  for  the  purpose  of  profit." 
Lastly,  FASA  asserts  that  NVOCCs 
should  not  be  ehgible  to  form  or  join 
shippers'  associations. 

Import  S.A.  likewise  believes  that  the 
requisite  agreement  forming  a  shippers' 
association  should  be  in  writing  and 
concluded  prior  to  and  independent  of 
the  execution  of  any  service  contract. 
Import  S.A.  suggests  that  the  term 
"nonprofit  basij.   could  use  some 
clarification.  It  notes  that  an  association 


organized  on  a  nonprofit  basis  may  in 
fact  earn  a  profit  during  a  particular 
period.  It  suggests,  therefore,  that  the 
words  "it  simply  requires  that  an 
association  itself  not  be  a  profit-making 
enterprise"  be  deleted  or  be  amended  to 
state  "it  simply  requires  that  the 
association  be  organized  on  a  nonprofit 
basis."  Like  FASA.  Import  S.A.  also 
maintains  that  NVOCCs  should  be 
prohibited  from  forming  or  participating 
in  shippers'  associations. 

C.  Comments  Opposing  the  Proposed 
Rule 

The  Nine  Conferences  contend  that 
the  Proposed  Rule  expands  the  meaning 
of  "shippers'  association"  beyond  the 
plain  meaning  of  the  1984  Act  and  the 
intent  of  Congress.  They  explain  that 
Congress  explored  many  ways  to 
balance  the  power  of  ocean  carriers  with 
the  interests  of  small  and  medium 
shippers.  One  approach  was  antitrust 
immunity  for  shippers'  councils,  but 
this  was  rejected  by  the  House.  Another 
alternative,  which  arose  in  the  Senate, 
was  the  shipper  joint  venture.  As 
described  by  the  None  Conferences,  this 
would  have  permitted  loose  affiliations 
of  shippers,  without  any  central 
organization  and  operating  on  their  own 
behalf,  to  obtain  service  contracts.  The 
conferences  suggest  that  this  concept  is 
very  similar  to  that  advanced  by  the 
Proposed  Rule.  Congress  is  said  to  have 
specifically  rejected  shipper  joint 
ventures  and  replaced  that  proposal,  in 
Conference  Committee,  with  shippers' 
associations. 

The  Nine  Conferences  also  point  out 
that  the  definition  of  shippers' 
association  refers  to  a  "group"  of 
shippers,  and  concludes  that  this 
contemplates  an  organization  or  entity 
separate  and  apart  from  the  members, 
which  performs  functions  on  behalf  of 
members.  In  contrast,  they  maintain 
that,  under  the  proposed  definition, 
there  is  no  requirement  of  a  group  or 
entity  acting  on  behalf  of  the  members, 
and  consolidation  of  cargo  would  be  in 
name  only.  The  Nine  Conferences  are  of 
the  opinion  that  under  the  Proposed 
Rule,  any  shipper  could  force 
negotiations  with  a  carrier  simply  by 
joining  together  with  another  shipper. 
Allegedly,  section  10(b)(13)  of  the  1984 
Act  ♦  was  not  intended  to  extend  this 
far. 

The  Japan  Conferences  argue  that 
there  is  no  statutory  authority  for  joint 
service  contracts  or  for  substituting  a 
mere  shippers'  agreement  for  a  shippers' 
association.  They  contend  that  the 


« Section  10(b)(13)  states  that  no  common  carrier 
may  "refuse  to  negotiate  with  a  shippers' 
association."  46  U.S.C.  app.  1709(b)(13). 


Proposed  Rule  would  weaken  and 
undermine  existing  shippers' 
associations.  They  submit  that  Congress, 
in  approving  shippers'  associations, 
envisioned  ongoing,  reliable  shippers' 
associations  subject  to  the  internal 
discipline  of  an  association.  The  Japan 
Conferences  believe  that  it  is  currently 
easy  to  join  bona  fide  shippers' 
associations  and  consequently  suggest 
that  there  is  no  need  for  any 
liberalization.  The  South  American/ 
Caribbean  Conferences  likewise  contend 
that  it  is  not  necessary  to  clarify  that 
multiple  shippers  may  form  or  operate 
a  shippers'  association,  as  shippers  of 
all  sizes  have  been  doing  so  since 
enactment  of  the  1984  Act. 

Fritz  opposes  the  Proposed  Rule 
because  it  perceives  it  as  allowing 
combinations  of  shippers  or  joint 
ventures  to  be  treated  as  shippers' 
associations  although  they  are  not.  It 
notes  that  the  definition  of  "shipper" 
refers  to  a  person  for  whose  account 
transportation  is  provided  and 
concludes  therefore  that  a  shippers' 
association  must  act  as  a  single  entity. 
In  addition,  Fritz  expresses  concern 
about  the  possibility  that  a  "me-too" 
shipper  will  be  able  to  access  the  rate 
and  volume  of  only  one  of  the 
combination  shippers  rather  than  the 
entire  obligation  of  the  combination. 

Hanjin  suggests  that  the  stated 
purpose  of  the  Proposed  Rule — to 
permit  multiple  shippers  to  enter  into 
joint  service  contracts — is  beyond  the 
Commission's  authority.  Hanjin 
contends  that  there  would  essentially  be 
no  requirements  for  the  formation  of  an 
association  and  that  one  could  be 
formed  by  a  one  or  two-sentence 
agreement.  Hanjin  contends  that  the 
proposal  would  make  enforcement  of 
shipper  contract  obligations 
increasingly  burdensome  for  carriers. 
Hanjin  notes  that  if  the  agreement 
among  the  members  allows  for  the 
apportionment  of  liability,  each  shipper 
in  effect  has  its  own  minimum  volume 
and  the  carrier  has  the  burden  of 
enforcing  portions  of  a  single  contract 
against  different  parties.  On  the  other 
hand,  if  a  carrier  refuses  to  permit 
apportionment  of  liability.  Hanjin 
suggests  that  it  may  be  subject  to  claims 
of  refusing  to  negotiate. 

TWRA  contends  that  the  word 
"combination"  is  vague  and 
substantially  more  inclusive  than 
"association."  a  term,  it  claims,  has 
distinct  legal  meaning  and 
consequences.  It  states  that  all 
associations  are  combinations,  but  not 
all  combinations  are  associations. 
TWRA  advises  that  both  incorporated 
and  unincorporated  associations  have 
legal  status,  obligations,  and  rights 
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among  the  members  and  also  in  relation 
to  third  parties.  A  "combination"  is  said 
to  have  no  legal  definition  similar  to  an 
association  and  to  create  no  definitive 
similar  to  an  association  and  to  create 
no  definitive  rights  or  obligations. 

Noting  that  the  Proposed  Rule  does 
not  require  a  written  document  forming 
a  shippers'  association,  only  an 
"agreement,"  TWRA  takes  the  position 
that  such  an  association  would  have  no 
permanence,  structure,  or  articles  of 
association  to  establish  control  of  the 
association  and  its  nonprofit  status.  In 
this  regard,  TWRA  points  out  that  the 
definition  of  "shippers'  association"  is 
an  almost  verbatim  restatement  of  a 
term  used  in  the  Interstate  Commerce 
Act  for  many  years.  TWRA  advises  that 
the  ICC  requirements  for  a  shippers' 
association  are: 

(1)  That  there  be  an  association; 

(2)  That  it  consolidate  or  distribute 
frei^t  on  behalf  of  its  members;  and 

(3)  That  it  have  a  formal,  continuing 
structure  that  shows  it  is  a  nonprofit 
association  controlled  by  its  members. 

Discussion 

Upon  review  of  the  comments  in  this 
proceeding  and  a  reevaluation  of  the 
concerns  that  prompted  this  proposal, 
the  Commission  has  concluded  that  no 
final  rule  is  warranted.  The  legal 
objections  to  the  Proposed  Rule  have 
presented  close  and  difficult  questions. 
These  questions  need  not  be  resolved  at 
this  time,  however,  because  there  are 
practical  and  policy  concerns  that 
counsel  against  additional  regulations 
afi°ecting  service  contract  negotiations 
between  carriers  and  shippers' 
associations. 

As  indicated  in  the  Report  of 
Commissioner  Ming  C.  Hsu,  the 
investigative  Officer  in  Fact  Finding 
Investigation  No.  20,  Service  Contract 
Negotiations  with  Shippers' 
Associations  and  Non- Vessel-Operating 
Common  Carriers,  issued  September  21, 
1993,  the  service  contract  system 
appears  to  be  working  reasonably  well 
as  a  general  matter.  In  addition,  under 
the  present  regulations  that  merely 
restate  the  statutory  definition  of 
"shippers'  association,"  shippers  have 
been  able  to  form  shippers'  associations 
without  apparent  undue  difficulties.  If 
such  an  association  meets  the  brief 
statutory  definition,  it  is  free  to  operate 
unimpeded  by  any  additional  regulatory 
requirements.  By  contrast,  it  appears 
that  the  Proposed  Rule  could  create 
confusion  where  none  presently  exists. 
We  note,  for  example,  that  even  some  of 
the  supporting  comments  opposed 
specific  provisions  of  the  Proposed  Rule 
on  the  ground  that  they  might  be 
counterproductive  or  unnecessarily 


burdensome.  Discontinuation  of  this 
proceeding  without  imposing 
regulations  will  maintain  the  status  quo 
in  the  area  of  service  contract  oversight, 
while  allowing  the  Commission  to 
address  specific  situations  as  they  arise 
on  an  ad  hoc  basis.  We  are,  accordingly, 
discontinuing  this  proceeding  without 
issuing  a  final  rule. 

Therefore,  it  is  ordered.  That  this 
proceeding  is  discontinued. 

By  the  Commission. 
Joseph  C  Polking, 

Secretary. 

(FR  Doc.  94-2326  Filed  2-1-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Status  Review  for 
the  Lynx 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  status  review. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  announces 
continuation  of  a  rangewide  status 
review  for  the  lynx  (Felis  lynx 
canadensis),  a  category  2  candidate 
species.  As  a  result  of  a  court  challenge 
by  petitioners,  the  Service  has  agreed  to 
complete  a  rangewide  status  review. 
The  Service  solicits  any  information, 
data,  comments,  and  suggestions  from 
the  public,  other  concerned  government 
agencies,  the  scientific  commimity, 
industry,  or  other  interested  parties 
concerning  the  biological  status  of  this 
species.  The  Service  will  complete  the 
status  review  and  pubhsh  its  finding  no 
later  than  November  15, 1994. 

DATES:  Comments  and  data  from  all 
interested  parties  will  be  accepted  until 
further  notice  but  must  be  received  by 
July  1, 1994,  to  be  included  in  the 
November  finding. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  WildUfe  Service,  100 
North  Park,  suite  320,  Helena,  Montana 
59601.  Comments  received  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
houjs  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kemper  McMaster  at  the  above 
address  (406/449-5322). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  22,  1991 ,  the  Fish  and 
Wildlife  Service  (Service)  received  a 
petition  from  the  National  Audubon 
Society,  The  Humane  Society  of  the 
United  States,  Defenders  of  Wildlife, 
Greater  Ecosystem  Alliance,  Friends  of 
the  Loom  is  Forest,  Methrow  Valley 
Forest  Watch,  Save  Chelan  AlUance, 
Lower  Columbia  Basin  Audubon 
Society,  Tonasker  Forest  Watch, 
Pilchuck  Audubon  Society,  North 
Cascades  Audubon  Society,  and  Sierra 
Club  Cascade  Chapter  to  list  the  North 
American  lynx  of  the  North  Cascades 
ecosystem  of  Washington  as  an 
endangered  species  under  the 
emergency  provisions  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  and  to  designate 
critical  habitat.  The  Service  made  a  90- 
day  finding  on  February  4, 1992,  that 
substantial  information  had  not  been 
presented  to  indicate  that  listing  the 
lynx  in  the.  North  Cascades  may  be 
warranted.  Notice  of  the  finding  was 
published  in  the  Federal  Register  on 
October  6, 1992  (57  FR  46007). 

On  August  10,  1992,  the  petitioners 
filed  suit  in  the  United  States  District 
Court  for  the  Western  District  of 
Washington  in  Seattle  challenging  the 
not  substantial  finding  made  by  the 
Service.  The  Service  agreed  to 
reevaluate  its  90-day  finding.  On  July  1, 
1993,  the  Service  found  pursuant  to 
section  4Cb)(3)(A)  of  the  Act,  16  U.S.C. 
1533(b)(3)(A),  that  substantial  scientific 
or  commercial  evidence  was  not 
available  to  indicate  that  the  lynx 
population  in  the  North  Cascades 
should  be  listed  as  endangered.  The 
notice  of  that  finding  was  published 
July  9, 1993  (58  FR  36924).  The  July 
finding  supersedes  the  February  finding. 
The  July  notice  expressed  the  Service's 
belief  that  a  rangewide  status  review 
should  be  conducted.  Because  of  that 
statement,  petitioners  and  the  Service 
were  able  to  come  to  an  agreement  to 
settle  the  pending  lawsuit  based  on  a 
commitment  to  complete  the  review  by 
November  15, 1994. 

The  Service  has  been  soliciting 
information  on  the  status  of  the  lynx 
since  the  species  first  appeared  on  the 
September  18, 1985,  Animal  Notice  of 
Review  as  a  category  2  candidate 
species.  The  Service  acknowledges  that 
evidence  exists  indicating  that  an  in- 
depth  rangewide  status  review  for  the 
lynx,  a  category  2  candidate  species, 
should  be  continued.  The  Service 
solicits  any  information,  data, 
comments,  and  suggestions  from  the 
public,  other  concerned  government 
agencies,  the  scientific  community. 
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industry,  or  other  interested  parties 
concerning  the  biological  status  of  this 
species.  The  Service  will  complete  the 
status  review  and  publish  its  finding  no 
later  than  November  15, 1994. 

Authors 

This  notice  was  prepared  by  Ms. 
Anne  Vandebey  at  the  Service's  Helena 
Office  (see  AOOMESSES  above)  and  Dr. 
James  L.  Miller,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  Denver  Federal 
Center,  I>enver,  Colorado  80225. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Cndangeied  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  January  26. 1994. 
John  L.  Sptnks,  f  r„ 

Deputy  Begiona]  Director. 

[FR  Doc.  94-2331  Filed  2-1-94:  8:45  am] 

BILUNQ  COOC  4910-U-M 


Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AC34 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  CaUfonMa  9ted-legged 
Frog 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  determine 
the  CaUfomia  red-legged  frog  [Rana 
aurora  draytonil)  as  endangered 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  The 
California  red-legged  frog  is  found 
primarily  in  wetlands  and  streams  in 
coastal  drainages  of  .central  California.  It 
has  been  extirpated  from  75  percent  of 
its  former  range.  This  subspecies  is 
threatened  throughout  its  remaining 
range  by  a  wide  variety  of  human 
impacts,  including  urban  encroachment, 
construction  of  reservoirs  and  water 
diversions,  introduction  of  exotic 
predators  and  competitors,  and 
stochastic  events.  This  proposed  rule,  if 
made  final,  would  extend  the  Act's 
protection  to  the  California  red-legged 
frog.  The  Service  seeks  data  and 
comments  from  the  public  on  this 
proposed  rule. 


DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  4. 
1994.  Public  hearing  requests  must  be 
received  by  March  21. 1994. 
AOORESSES:  Writlen  comments  and 
materials  concerning  this  proposed  rule 
should  be  submitted  to  the  Field 
Supervisor.  Sacramento  Field  OfHce, 
U.S.  Fish  and  Wildlife  Service,  2600 
Cottage  Way,  room  E-1803,  Sacramento. 
CaUfomia  95025-1846.  Comments  and 
materials  received  will  be  available  for 
public  insjjection.  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  S.  White,  State  Supervisor,  at  the 
above  address  or  telephone  916/978- 
4613. 

SUPPt-EMENTARV  INFORMATION: 

Background 

The  California  red-legged  frog  {Rana 
aurora  draytonii)  is  one  of  two 
subspecies  of  the  red-legged  frog  [Rana 
aurora)  found  on  the  Pacific  coast.  R.  a. 
draytonii  was  first  described  by  Baird 
and  Girard  in  1852  from  sjjecimens 
collected  at  or  near  the  city  of  San 
Francisco  (Storer  1925).  The  historical 
range  of  the  California  red-legged  frog 
extended  from  the  vicinity  of  Point 
Reyes  Nationai  Seashore,  Marin  County, 
California,  coastally  and  from  the 
vicinity  of  Redding,  Shasta  County, 
California,  inland  southward  to 
northwestern  Baja  California,  Mexico 
(Jennings  and  Hayes  1965,  Hayes  and 
Krempels  1986).  The  northern  red- 
legged  frog  [Rana  aurora  aurora)  ranges 
from  Vancouver  Island,  British 
Columbia,  Canada,  south  along  the 
Pacific  coast  west  of  the  Cascade  ranges 
to  northern  California  (Del  Norte 
County).  Red-legged  frogs  found  in  the 
intervening  area  (Humboldt  to  northern 
Marin  County)  between  the  two 
subspecies  exhibit  intergrade 
characteristics  of  both  R.  a.  aurora  and 
R.  a.  draytonii  (Hayes  and  Krempels 
1986).  Systematic  relationships  between 
the  two  subspecies  are  not  completely 
understood  (Hayes  and  Miyamoto  1984, 
Green  1985a.  Green  1986.  Hayes  and 
Krempels  1986).  However,  significant 
morphological  and  behavioral 
differences  between  the  two  subspecies 
suggest  that  they  may  actually  be  two 
species  in  secondary  contact  (Hayes  and 
Krempels  1986). 

Northern  Marin  Coimty  represents  the 
approximate  dividing  fine  between 
Rana  aurora  draytonii  and  intergrade 
populations  along  the  coastal  range  (M. 
Jennings,  pers.  comm.,  1993).  California 
red-le^ed  frogs  found  in  Nevada 
(Linsdale  1938.  Green  19e5b)  were 
introduced.  This  rule  would  not  extend 


the  Act's  protection  to  any  ilana  aurora 
in  Humboldt,  Trinity,  and  Mendocino 
Counties.  California,  and  Sonoma 
County,  Califomia.  north  and  west  of 
38''30'  N  and  123°  W.  as  well  as  the 
introduced  population  in  Nevada. 

The  Califomia  red-legged  frag  is  the 
largest  native  frog  in  the  western  United 
States  (Wright  and  Wright  1949). 
ranging  from  4  to  13  centimeters  (1.5  to 
5.1  inches)  in  length  (Stebbins  1985). 
The  abdomen  and  hind  iags  of  adults 
are  red;  the  hack  is  characterized  by 
small  black  flecks  and  larger  irregular 
dark  blotches  with  indistinct  outlines 
on  a  hrown,  gray,  olive,  or  reddish 
background  color.  Dorsal  spots  usually 
hav€  light  centers  (Stebbins  1985). 
Dorsolateral  folds  are  prominent  on  the 
back.  Larvae  range  from  14  to  80 
millimeters  (mm)  (0.6  to  3.1  inches)  in 
length,  and  the  background  color  of  the 
body  is  dark  brown  and  yellow  with 
darker  spots  (Storer  1925). 

Se\'eral  morphological  and  behav  ioial 
characteristics  differentiate  Califomia 
red-legged  fr^gs  from  northern  red- 
legged  frogs.  Aduh  Califomia  red-legged 
frogs  are  significantly  larger  than 
northem  red-legged  frogs  by  35  to  40 
mm  (1.4  to  1.6  inches)  (Hayes  and 
Miyamoto  1984).  Dorsal  spots  of 
northem  red-legged  frogs  usually  lack 
light  centers  common  to  Califomia  red- 
legged  frogs  (Stebbins  1985),  but  this  is 
not  a  strong  diagnostic  character. 
Califomia  red-legged  frogs  have  paired 
vocal  sacs  and  call  in  air  (Hayes  and 
Krempels  1986).  whereas  northem  red- 
legged  frogs  lack  vocal  sacs  (Hayes  and 
Krempels  1986)  and  call  underwater 
(Licht  1969).  Female  Califomia  red- 
legged  frogs  deposit  egg  masses  on 
emergent  vegetation  so  that  the  egg  mass 
floats  on  the  surface  of  the  water  (Hayes 
and  Miyamoto  1984).  Northem  red- 
legged  frogs  also  attach  their  egg  masses 
to  emergent  vegetation,  but  the  mass  is 
submerged  (Licht  1969).  California  red- 
legged  frogs  breed  from  November  to 
March  with  earlier  breeding  records 
occurring  in  southem  localities  (Storer 
1925).  CaUfomia  red-legged  frogs  found 
in  coastal  drainages  are  rarely  inactive 
(Jennings  et  al.  1992).  whereas  those 
found  in  interior  sites  may  hibernate 
(Storer  1925). 

The  Califomia  red-legged  frog 
occupies  a  fairly  distinct  habitat, 
combining  both  specific  aquatic  and 
riparian  components  (Hayes  and 
Jennings  1988,  Jennings  i988b).  The 
adults  require  a  dense,  shrubby  or 
emergent  riparian  vegetation  closely 
associated  with  deep  (>0.7  meters)  stilJ 
or  slow  moving  water  (Jennings  et  al. 
1992).  The  largest  densities  of  California 
red-legged  frogs  currently  are  associated 
with  deep-water  pools  with  dense 
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stands  of  overhanging  willows  [Salix 
spp.)  and  an  intermixed  fringe  of  cattails 
(Ty-pba  latifolia)  (Jennings  1988b).  Well- 
vegetated  terrestrial  areas  within  the 
riparian  corridor  may  provide  important 
sheltering  habitat  during  winter. 
California  red-legged  frogs  estivate  in 
small  mammal  burrows  and  moist  leaf 
litter  up  to  26  meters  (85  feet)  from 
water  in  dense  riparian  vegetation 
(Rathbun  et  al.  1993). 

Egg  masses  that  contain  about  2,000  to 
5.000  moderate-sized  (2.0  to  2.8  mm 
(0.08  to  0.11  inches)  in  diameter),  dark 
reddish  brovim  eggs  are  typically 
attached  to  vertical  emergent  vegetation, 
such  as  bulrushes  [Scirpus  spp.)  or 
cattails  [Typha  spp.)  (Jennings  et  al. 
1992).  Eggs  hatch  in  6  to  14  days 
(Jennings  1988b).  The  most  signiHcant 
mortality  factor  in  the  pre-hatching 
stage  is  water  salinity  (Jennings  et  al. 
1992).  One  hundred  percent  mortality 
occurs  in  eggs  exposed  to  salinity  levels 
greater  than  4.5  parts  per  thousand 
(Jennings  and  Hay6s  1990).  Larvae 
undergo  metamorphosis  3.5  to  7  months 
after  hatching  (Storer  1925,  Wright  and 
Wright  1949.  Jennings  and  Hayes  1990). 
Of  the  various  life  stages,  larvae 
probably  experience  the  highest 
mortality  rates,  vn\h  less  than  1  percent 
of  eggs  laid  reaching  metamorphosis 
(Jennings  et  al.  1992).  Sexual  maturity  is 
reached  at  3  to  4  years  of  age  (Storer 
1925.  Jennings  and  Hayes  1985). 
CaUfomia  red-legged  frogs  may  live  8  to 
10  years  (Jennings  et  al.  1992). 

The  diet  of  California  red-legged  frogs 
is  highly  variable.  Hayes  and  Tennant 
(1985)  found  invertebrates  to  be  the 
most  common  food  items.  Vertebrates, 
such  as  Pacific  tree  frogs  (Hyla  regilla) 
and  California  mice  (Perowyscus 
califomicus),  represented  over  half  of 
the  prey  mass  eaten  by  larger  frogs 
(Hayes  and  Tennant  1985).  Hayes  and 
Tennant  (1985)  found  juvenile  frogs  to 
be  active  diumally  and  noctumally, 
whereas  adult  frogs  were  largely 
nocturnal.  Feeding  activity  probably 
occurs  along  the  shoreline  and  on  the 
surface  of  the  water  (Hayes  and  Tennant 
1985).  Larvae  probably  eat  algae 
(Jennings  et  al.  1992). 

California  red-legged  frogs  have 
sustained  a  75  percent  reduction  in  their 
geographic  range  in  California  as  a 
result  of  several  factors  acting  singly  or 
in  combination  (Jeruiings  et  al.  1992). 
Habitat  loss  and  alteration,  combined 
with  overexploitation  and  introduction 
of  exotic  predators,  were  significant 
factors  in  the  California  red-legged  frog 
decline  in  the  early  to  mid  1900s. 
CaUfomia  red-legged  fit)gs  were 
extirpated  from  the  Central  Valley 
probably  in  the  1960s.  Remaining 
aggregations  of  California  red-legged 


frogs  in  the  Sierran  foothills  became 
fragmented  and  were  later  eliminated  by 
reservoir  construction,  continued 
expansion  of  exotic  predators,  grazing, 
and  drought.  The  pattern  of 
disappearance  of  California  red-legged 
frogs  in  southern  California  is  similar  to 
that  seen  in  the  Central  Valley,  except 
that  urbanization  and  its  associated 
roadway,  large  reservoir  (exotic 
predators),  and  stream  channelization 
projects  were  the  primary  factors 
causing  population  declines. 

At  present,  California  red-legged  frogs 
are  known  to  occur  in  about  190  streams 
or  drainages  frt)m  15  counties  in  central 
and  southern  California.  Monterey,  San 
Luis  Obispo  and  Santa  Barbara  Counties 
support  the  greatest  amount  of  cxirrently 
occupied  habitat.  The  most  secure 
aggregations  of  California  red-legged 
frogs  are  found  in  aquatic  sites  that 
support  substantial  riparian  and  aquatic 
vegetation  and  lack  exotic  predators 
(e.g.,  bullfrogs,  mosquitonsh, 
largemouth  and  smallmouth  bass).  The 
majority  of  aggregations  are  threatened, 
however,  by  expansion  of  exotic 
predators,  proposed  residential 
development,  water  storage  projects, 
and  other  factors.  For  example,  within 
the  Central  Valley  hydrographic  basin, 
only  six  drainages,  all  on  the  Coast 
range  slope  of  the  San  Joaquin  Valley, 
are  known  or  likely  to  support 
CaUfomia  red-legged  frogs,  compared  to 
over  60  historic  locality  records  for  this 
basin.  Two  of  these  drainages,  known  to 
support  significant  numbers  of 
CaUfomia  red-legged  frogs,  are  sites  of 
proposed  large  reservoir  projects.  Also, 
in  southern  California,  California  red- 
legged  frogs  are  known  from  only  4 
locations  south  ofthe  Tehachapi 
Mountains,  compared  to  over  80  historic 
locaUty  records  for  this  region.  Only 
three  areas  currently  support  more  than 
350  adults. 

Previous  Federal  Action 

On  January  29, 1992,  the  Service 
received  a  i>etition  from  Drs.  Mark  R. 
Jennings,  Marc  P.  Hayes,  and  Dan  C. 
Holland  to  list  the  CaUfomia  red-legged 
frog  (Hana  aurora  draytonii).  The 
petition  specified  endangered  or 
threatened  status  by  distinct  drainages 
(watersheds)  within  the  range  of  the 
species.  On  October  5, 1992,  the  Service 
published  a  90-day  petition  finding  (57 
FR  45761)  that  substantial  information 
had  been  presented  indicating  the 
requested  action  may  be  warranted. 
Public  comments  were  requested  on  the 
status  of  this  species.  The  California 
red-legged  frog  had  been  included  as  a 
Category  1  candidate  species  in  the 
Service's  November  21, 1991,  Animal 
Notice  of  Review  (56  FR  58804). 


Category  1  candidates  are  species  for 
whidi  the  Service  has  substantial 
information  on  biological  vulnerability 
and  threat  to  support  proposals  to  list 
them  as  endangered  or  threatened.  On 
July  19. 1993,  the  Service  published  a 
12-month  finding  on  the  petitioned 
action  (58  FR  38553).  This  finding 
indicated  that  listing  ofthe  CaUfomia 
red-legged  frog  was  warranted  and  that 
a  proposed  rule  would  be  published 
promptly. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  ofthe  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  ofthe  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
ofthe  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  California  red-legged 
frog  (Rana  aurora  draytonii)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Herpetologists  have  noted  the  decline  or 
extirpation  of  California  red-legged  frogs 
from  the  San  Francisco  Bay  area  (Sean 
J.  Barry,  University  of  California,  Davis, 
in  lift..  1992;  Robert  C.  Stebbins, 
University  of  California,  Berkeley,  in 
hit.,  1993;  John  S.  Applegarth, 
herpetologist.  in  litt.,  1993;  Ed  Ely. 
herpetologist,  in  litt.,  1993).  the  Salinas 
River  drainage  (Lawrence  E.  Hunt. 
University  of  CaUfomia,  Santa  Barbara, 
in  litt.,  1993).  the  San  Luis  Obispo. 
Santa  Barbara,  and  Ventura  County  area 
(Aryan  I.  Roest,  California  Polytechnic 
State  University.  San  Luis  Obispo,  in 
litt.,  1993;  Samuel  S.  Sweet,  University 
of  California.  Santa  Barbara,  in  litt.. 
1993),  southem  California  (Patrick 
McMonagle,  herpetologist,  in  litt.,  1993; 
John  D.  Goodman,  zoologist,  in  litt., 
1992;  Robert  B.  Sanders,  San  Bernardino 
County  Museum,  in  litt.,  1992;  John 
Stephenson,  U.S.  Forest  Service,  in  litt., 
1993;  Michael  C.  Long,  Eaton  Canyon 
Park  Nature  Center,  in  litt.,  1992;  Joseph 
F.  Copp,  herpetologist,  in  litt.,  1993; 
Glenn  R.  Stewart,  CaUfomia  Polytechnic 
University,  Pomona,  in  litt.,  1993; 
Walter  B.  Allen,  herpetologist,  in  litt., 
1993;  Robert  Fisher.  University  of 
CaUfomia,  Davis,  in  litt.,  1993),  central 
CaUfomia  (Martin  R.  Brittan,  California 
State  University,  Sacramento,  in  litt., 
1993),  and  the  northem  and  southem 
Sierra  Nevada  foothills  (Jay  Wright, 
Feather  River  College,  Quincy.  in  litt., 
1993;  Alan  M.  McCready.  CaUfomia 
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State  UnivOTsity,  Sacramento,  in  litt., 
1992). 

These  observations  and  data  pro>vided 
by  the  peti turners  indicate  that  the 
California  red-legged  frog  has  sustained 
a  75  percent  reduction  in  its  geographic 
range  in  California.  Large  aggregations 
of  greater  than  350  aduhs  currently  are 
known  from  only  three  areas:  Pescadero 
Marsh  Natural  Preserve  in  coastal  San 
Mateo  County,  Point  Reyes  National 
Seashore  in  Marin  County,  and  canals 
west  of  San  Francisco  International 
Airport  in  the  San  Francisco  Bay  area 
(Jennings  et  al.  1992). 

Habitat  loss  and  alteration  are  primary 
factors  that  have  negatively  affected  the 
California  red-legged  frog  throughout  its 
range.  In  the  Central  Valley  of 
California,  over  90  percent  of  historic 
wetlands  have  been  diked,  drained,  or 
filled  primarily  for  agricultural 
development  and  secondarily  for  urban 
development  (U.S.  Fish  and  Wildlife 
Service  1978).  Much  of  the  wetland 
habitat  lost,  such  as  in  the  San  Joaquin 
Valley,  was  prime  habitat  for  the 
California  red-legged  frog  (Jennings  and 
Hayes  1984).  Wetland  alterations, 
including  stream  channelization, 
clearing  of  vegetation,  and  water 
diversions  that  often  accompanied 
agricultural  development,  rendered 
remaining  aquatic  sites  unsuitable  for 
California  red-legged  frogs.  As  a  resuh, 
California  red-legged  frogs  on  the  floor 
of  the  Central  Valley  -were  ehminated 
probably  sometime  before  1960 
(Jennings  et  al.  1992).  Remaining 
aggregations  in  drainages  around  the 
Central  Valley  became  isolated  and 
fragmented. 

Historically,  urbanization  with  its 
associated  roadway,  stream 
channehzation,  and  large  reservoir 
construction  projects  also  has 
significantly  ahered  or  eliminated 
Cahfomia  red-legged  frog  habitat,  with 
the  greatest  impact  occurring  in 
southern  California.  Southjjfthe 
Tehachapi  Mountains  in  southern 
California,  the  California  red-legged  frog 
remains  at  only  4  of  over  80  sites  where 
it  was  found  historically  (Jennings  et  al. 
1992).  No  Cahfomia  red-legged  frogs 
were  found  during  amphibian  surveys 
in  1993  in  Cleveland  National  Forest  in 
southern  California  (J.  Stephenson,  pers. 
comm.,  1993). 

Urbanization  poses  a  significant  threat 
to  the  California  red-legged  frog.  On  the 
central  California  coast  aird  south  San 
Francisco  Bay  area,  the  Service  is  aware 
of  numerous  proposed  residential 
developments  that  would  degrade 
known  California  ped-legged  frog  habitat 
either  directly  diiough  on-site 
degradation  of  the  stream  environment 
or  indirectly  through  instream  flow 


reductions  to  accommodate  new  urban 
growth  (U.S.  Fish  and  WJldKfe  Service 
unpubl.  data).  These  projects  include 
the  East  County  Area  Plan  in  Alameda 
County,  which  involves  development  of 
up  to  52,000  acres,  and  projects 
currently  proposed  in  the  Ruby  Hills/ 
Arroyo  Del  Valle  watershed,and  soirth 
Livermore  Valley;  Reservoir  Canyon 
ponds  in  Santa  Clara  Coimty,  Aleimo, 
Shadow,  and  Brookside  Creeks  in 
Contra  Costa  County;  Potrero,  San 
Clemente,  and  San  Jose  Creeks  and  the 
Carmel  River  in  Monterey  County;  and 
the  Santa  Ynez  River  in  Santa  Barbara 
County.  Jn  San  Luis  Obispo  County,  one 
of  three  counties  with  numerous 
drainages  supporting  California  red- 
legged  frogs,  proposed  residential  and/ 
or  recreational  development  adjacent  to 
San  Simeon,  Santa  Rosa,  San  Juan, 
Chorro,  and  Cambria  Meadows  Creeks 
and  Estrella  and  Salinas  Rivers  would 
degrade  or  eliminate  Cahfomia  red- 
legged  frog  habitat.  Updates  to  area 
plans  for  the  North  Coast,  San  Luis 
Obispo,  and  Paso  Robles/Atascadero 
areas  in  San  Luis  Obispo  County 
propose  rezoning  of  over  240,000  acres 
primarily  for  urban  development. 
Between  the  cities  of  Ventura  and  San 
Luis  Obispo,  development  already  has 
eliminated  California  red-legged  frogs 
from  at  least  eight  drainages  along  the 
coast  (Galen  B.  Rathbun  and  Mark  R. 
Jennings,  U.S.  Fish  and  Wildlife 
Service,  in  litt.,  1993). 

Historic  water  projects,  which 
accompanied  urban  and  agricultural 
growth,  also  had  a  negative  effect  on 
California  red-legged  frogs.  Construction 
of  reservoirs,  such  as  Lake  Oroville, 
Whiskeytown  Reservoir,  Don  Pedro 
Reservoir,  Lake  Berryessa,  San  Luis 
Reservoir,  Lake  Silverwood,  Lake  Piru, 
Pyramid  Lake,  and  Lower  Otay  Lake, 
directly  eliminated  California  red-legged 
frog  habitat  or  fragmented  Temaining 
aggregations  (Jennings  et  al.  1992). 
Reservoirs  also  typically  are  stocked 
with  exotic  species  of  fish  and  the 
introduced  bullfrog  [Rana  catesbeiana). 
These  species  often  expand  into 
previously  isolated  California  red-legged 
frog  habitat.  The  timing  and  duration  of 
water  releases  from  reservoirs, 
particularly  on  the  central  California 
coast,  can  render  a  stream  unsuitable  for 
Cahfomia  red-legged  frog  production 
(M.  Jennings,  in  litt.,  1993)  or  maintain 
aggregations  of  exotic  predators  in 
downstream  areas  that  would  normally 
be  dry  in  summer  (S.  Sweet,  in  litt., 
1993).  Hayes  and  Jennings  (1988)  found 
that  Califbmia  red-legged  frogs  generally 
were  extirpated  from  a  drainage  1  to  5 
years  after  filling  of  a  reservoir.  See 


Factor  C  below  for  further  discussion  of 
exotic  predators. 

A  variety  of  proposed  water  projects 
threaten  remaining  California  red-legged 
frog  populations.  Construction  of  major 
reservoirs  is  proposed  on  Los  Banos 
Creek  (Merced  County),  with  Orestimba 
Creek  (Stanislaus  County)  as  an 
altemative  reservoir  site  (California 
Department  of  Water  Resources  and  the 
U.S.  Bureau  of  Reclamation  1990),  and 
on  Kellogg  Creek  (Contra  Costa  County) 
(Contra  Costa  Water  District  1993). 
These  sites  represent  three  of  six  sites 
remaining  in  the  Central  Valley 
hydrographic  basin  with  known  or 
potential  aggregations  of  California  red- 
legged  frogs.  On  the  Sahnas  River  on  the 
central  coast,  raising  the  height  of 
Salinas  Dam  (Santa  Margarita  Lake)  is 
proposed  in  San  Luis  Obispo  County. 
Reservoir  construction  at  this  site  may 
allow  exotic  predators  access  to 
formerly  secure  aggregations  of 
California  red-legged  frogs  isolated  in 
upper  portions  of  the  watershed  (L. 
Hunt,  in  litt.,  1993).  Other  large 
reservoir  projects  proposed  in  California 
red-legged  frog  habitat  include  the 
Upper  Nacimiento  River  Project  and 
Arroyo  Seco  Dam  Project  in  Monterey 
County.  In  Santa  Barbara  and  Ventura 
Counties,  proposed  dams  on  the  Santa 
Ynez  River,  Sisquoc  River,  and  Sespe 
Creek  also  would  eliminate  or  degrade 
California  red-legged  frog  habitat  (S. 
Sweet,  pers.  comm.,  1993). 

Proposed  or  existing  water  diversions, 
well  development,  or  small  reservoir 
construction  projects  to  supply 
residential  uses  on  the  central  coast 
(e.g.,  San  Simeon,  Santa  Rosa,  Van 
Gordon,  Villa,  San  Luis  Obispo,  Chorro, 
Pico,  and  Little  Pico  Creeks,  Arroyo  del 
Puerta,  and  Arroyo  Laguria  in  San  Luis 
Obispo  County;  the  Carmel  and  Salinas 
River  drainage  basins  in  Monterey 
County;  Canada  de  Refugio  in  Santa 
Barbara  County)  reduce  instream  flows 
and,  when  combined  with  drought, 
degrade  or  eliminate  riparian  habitat 
and  create  stressful  conditions  for 
Cahfomia  red-legged  frogs.  See  Factor  E 
below  for  additional  discussion  of  the 
effects  of  drought.  Small  reservoirs  also 
serve  as  a  soinre  of  exotic  fishes  and 
bullfrogs  (G.  Rathbun  and  M.  Jennings, 
in  litt.,  1993).  The  pjroposed  coastal 
branch  of  the  State  Water  Project  likely 
would  result  in  a  number  of  adverse 
effects  to  California  red-legged  frogs  in 
many  of  die  24  areas  receiving  State 
water,  including  (1)  altered  water 
regimes  in  existing  and  any  proposed 
delivery  facilities  of  individual  water 
districts,  (2)  spills,  leaks,  malfunctions, 
and  operational  errors  that  lead  to 
introduction  of  exotic  predators  into 
isolated  stream  segments  currently 
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occupied  by  California  red-legged  frogs, 
and  (3)  indirect  effects  associated  with 
expanded  urbanization. 

Storm  damage  repair  and  flood 
control  maintenance  of  streams  is  a 
widespread  and  ongoing  threat  to 
California  red-legged  frogs.  Routine 
flood  control  maintenance  includes 
vegetation  removal,  herbicide  spraying, 
shaping  of  banks  to  control  erosion,  and 
desilting  of  the  creek.  All  of  these 
activities  degrade  California  red-legged 
frog  habitat.  In  San  Luis  Obispo  and 
Santa  Barbara  Counties,  maintenance 
work  is  planned  for  14  and  11 
drainages,  respectively.  All  25  drainages 
are  known  to  be  inhabited  by  California 
red-legged  frogs.  In  Santa  Barbara 
County,  a  larger  charmel  maintenance 
project  is  proposed  for  a  4.5-mile  stretch 
of  the  Santa  Ynez  River  near  Lompoc 
and  a  10-mile  segment  of  San  Antonio 
Creek,  both  of  which  support  California 
red-legged  frog  habitat.  Channel 
maintenance  at  San  Francisco 
International  Airport  threatens  one  of 
the  three  largest  remaining  aggregations 
of  this  subspecies. 

Regular  road  maintenance  activities 
involving  grading  in  or  adjacent  to 
California  red-legged  frog  habitat  can 
result  in  increased  siltation  in  the 
stream.  If  this  siltation  occurs  during  the 
breeding  season,  asphyxiation  of  eggs 
and  small  California  red-legged  frog 
larvae  can  result.  On  the  upper  Santa 
Ynez  River  and  Sespe  Creek  in  Los 
Padres  National  Forest,  Sweet  (pers. 
comm.,  1993)  observed  California  red- 
legged  frog  egg  masses  smothered  with 
silt. 

Livestock  grazing  is  another  form  of 
habitat  alteration  that  is  contributing  to 
declines  in  the  California  red-legged 
frog.  Jennings  et  al.  (1992)  found 
livestock  grazing  to  occiu-  at  all  known 
historic  locations  of  the  California  red- 
legged  frog  in  the  Central  Valley 
hydrographic  basin.  Livestock  grazing 
also  has  been  imphcated  as  a 
contributing  factor  in  the  decline  and 
disappearance  of  California  red-legged 
frogs  from  the  lower  Salinas  River  (L. 
Hunt,  in  lift.,  1993)  and  the  San 
Francisco  peninsula  (S.  Barry,  in  litt.. 
1992).  Two  remaining  aggregations  of 
California  red-legged  frogs  in  the  Central 
Valley  hydrographic  basin  (Corral 
Hollow  Ecological  Reserve  and  Frank 
Raines  Regional  Park)  are  threatened  by 
sedimentation  of  aquatic  habitats  either 
directly  or  indirectly  caused  by 
livestock  grazing  and  off-road  vehicle 
use  Oennings  et  aL  1992).  Rathbun 
(pers.  comm.,  1993)  reports  that  grazing 
is  adversely  altering  California  red- 
legged  frog  halntat  on  Pico.  Van  Gordon, 
San  Simeon,  Santa  Rosa.  Cambria 


Meadows,  and  Cayucos  Creeks  in  San 
Luis  Obispo  Coimty. 

Numerous  studies,  summarized  in 
Behnke  and  Raleigh  (1978)  and 
Kauffman  and  Krueger  (1984).  have 
shown  that  livestock  grazing  negatively 
affects  riparian  habitat.  Cattle  have  a 
disproportionately  greater  adverse  affect 
on  riparian  and  other  wetland  habitats 
because  they  tend  to  concentrate  in 
these  areas,  particularly  during  the  dry 
season  (Mariow  and  Pogacnik  1985). 
Cattle  trample  and  eat  emergent  and 
riparian  vegetation,  often  eliminating  or 
severely  reducing  plant  cover 
(Gunderson  1968,  Duff  1979).  Loss  of 
riparian  vegetation  results  in  increased 
water  temperatures  (Van  Velson  1979), 
which  encoiuage  bullfrog  reproduction 
(bullfrogs  are  a  predator  and  competitor 
of  California  red-legged  frogs).  Riparian 
vegetation  loss  due  to  cattle  grazing 
includes  the  loss  of  willows  (Duff  1979), 
which  are  associated  with  the  highest 
densities  of  California  red-legged  frogs 
(Jennings  1988b).  Cattle  grazing  also 
results  in  increased  erosion  in  the 
watershed  (Lusby  1970,  Winegar  1977), 
which  results  in  the  sedimentation  of 
deep  pools  (Gunderson  1968)  used  by 
CaUfomia  red-legged  frogs  and 
adversely  affects  aquatic  invertebrates 
(Cordone  and  Kelley  1961),  which  are 
common  prey  items  of  California  red- 
legged  frogs. 

Off-road  vehicle  use  adversely  affects 
California  red-legged  frogs  in  ways 
similar  to  livestock  grazing.  Off-road 
vehicles  damage  riparian  vegetation  and 
increase  siltation  in  pools.  Off-road 
vehicles  also  distiuh  the  water  in  stream 
channels  and  may  crush  eggs,  larvae, 
juveniles  or  adults.  California  red-legged 
frogs  were  eliminated  either  all  or  in 
part  by  off-road  vehicle  activities  at  the 
Mojave  River  above  Hesperia,  at  Rincon 
Station  on  the  San  Gabriel  River,  and  at 
Piru  Creek  above  Pyramid  Lake  (M. 
Jennings,  pers.  comm.,  1993). 

Timber  narvest  threatens  California 
red-legged  frogs  through  loss  of  riparian 
vegetation,  which  is  needed  for  cover 
and  water  temperature  regulation,  and 
increased  erosion  in  the  watershed, 
which  fills  pools  %vith  sediment  and 
smothers  egg  masses.  In  Santa  Cruz 
County,  timber  harvest  is  proposed 
adjacent  to  Adams  Creek  (Celia  Scott, 
private  citizen,  pers.  comm.,  1993).  1  of 
12  remaining  streams  in  the  county  that 
support  Cahfomia  red-legged  frogs. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Records  of  harvesting 
California  red-legged  frogs  for  food  date 
back  to  an  account  by  Lockington  (1879) 
of  the  commercial  harvest  of  this  species 
for  the  San  Francisco  market.  From  1890 
to  1900,  the  California  red-legged  frog 


supported  a  significant  commercial 
fishery  (Smith  1895)  with  about  80,000 
frogs  harvested  annually  (Jennings  and 
Hayes  1984).  Counties  surrounding  San 
Francisco  Bay  provided  the  bulk  of  the 
frog  harvest  in  the  early  to  mid  1890s, 
with  the  Sacramento  and  San  Joaquin 
Valleys  increasing  in  importance  by  the 
end  of  the  decade  {Chamberlain  1898, 
Jennings  and  Hayes  1985).  By  1900, 
heirvest  figures  for  California  red-legged 
frogs  fell  dramatically,  indicating  that 
overharvesting  may  have  occurred. 
Jennings  and  Hayes  (1985)  hypothesized 
that  this  rapid  decline  in  the  California 
red-legged  frog  population  was  the 
result  of  selective  harvesting  of  the 
larger  females.  Introduction  of  the 
bullfrog  in  California  in  1896  was 
probably  in  response  to  the  dwindling 
California  red-legged  frog  population 
(Jennings  and  Hayes  1985). 

Prior  to  1950,  California  red-legged 
frogs  were  used  sporadically  for 
research  in  high  schools  and 
universities.  At  present,  the  California 
red-legged  frog  is  sold  commercially 
from  suppliers  located  outside 
California  in  the  pet  trade.  Because  the 
State  of  California  prohibits  possession 
of  wild  California  red-legged  frogs,  frogs 
sold  in  the  pet  trade  presumably  are 
reared  in  captivity  (M.  Jennings,  pers. 
comm.,  1993).  However,  Cclifomia  red- 
legged  frxjgs  occur  in  isolated  and 
fragmented  wetland  habitat  on  private 
property  and  are  at  risk  from  vandalism. 

C.  Disease  or  predation.  There  have 
been  no  documented  instances  of 
disease  adversely  affecting  the 
California  red-legged  frog. 

Few  data  are  available  on  the  effect  of 
native  predators  on  the  California  red- 
legged  frog.  Bitterns  {Botaurus 
lentiginosus)  and  black-crowned  night 
herons  [Nycticorax  nycticorax)  are 
likely  predators  of  adult  frogs  (Jermings 
and  Hayes  1990).  Juvenile  California 
red-legged  frogs,  which  are  more  active 
diumally  and  less  wary  than  adults, 
may  be  more  susceptible  to  predation  by 
diurnal  predators,  such  as  the  great  blue 
heron  {Ardea  herodias]  and  several 
species  of  garter  snakes  {Thamnophis 
sp.)  (Fitch  1940.  Fox  1952).  including 
the  endangered  San  Francisco  garter 
snake  ( Thamnophis  sirtalis  tetrataenia) 
(Barry  1978,  Wharton  e<  al.  1986). 
Recent  post-metamorphs  also  may  be 
particularly  vulnerable  to  predation  by 
garter  snakes,  as  was  found  in  other 
species  of  ranid  frogs  by  Arnold  and 
Wassersug  (1978). 

Introduced  predators  of  particular 
concern  are  the  bullfrt>g,  red  svramp 
crayfish  [Procambarvs  clarkii).  signal 
crayfish  [Pocifastacus  leniusculus),  and 
several  species  of  fish,  including  bass 
[Micropterus  spp.),  catfish  [Ictalurus 
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spp.),  sunfish  (Lepomis  spp.).  and 
mosquitofish  [Gcumbusia  affinis)  (Moyle 
1973;  Hayes  and  Jennings  1986. 1988). 
All  species  were  introduced  into 
California  in  the  late  1800s  and  early 
1900s,  and  through  range  expansions, 
reintroductions,  and  transplants  have 
become  established  throughout  most  of 
the  state  (Riegel  1959,  Bury  and 
Luckenbach  1976.  Moyle  1976). 

Several  researchers  in  central 
CaUfomia  have  noted  the  decline  and 
eventual  disappearance  of  California 
red-legged  frogs  once  bullfrogs  become 
established  at  the  same  site  (L.  Hunt,  in 
litt.  1993;  S.  Barry,  in  litt.,  1992;  S. 
Sweet,  in  litt..  1993).  Moyle  (1973) 
attributed  the  disappearance  of 
California  red-legged  frogs  from  the  San 
Joaquin  Valley  and  Sierran  foothill 
region  primarily  to  a  combination  of 
bullfrog  predation  and  competition.  All 
sites  in  the  Sierra  Nevada  mountains 
that  supported  California  red-legged 
frogs  in  the  1970s  now  are  inhabited  by 
bullfrogs  (M.  Jennings,  in  litt.,  1993). 
Over  65  percent  of  the  streams  or 
drainages  currently  known  to  support 
California  red-legged  frogs  also  are 
inhabited  by  bullfrogs,  either  in 
association  with  California  red-legged 
frogs  or  in  other  portions  of  the 
drainage.  Over  the  last  decade,  Jennings 
(in  litt.,  1993)  has  observed  bullfrogs 
moving  upstream  and/or  downstream 
into  formerly  isolated  California  red- 
legged  frog  habitat  in  a  number  of 
drainages,  including  streams  in  Ventura. 
Santa  Barbara.  San  Luis  Obispo, 
Merced,  Stanislaus,  and  San  Mateo 
Counties.  Game  fish  are  introduced  into 
drainages  by  stocking  of  reservoirs  and 
ponds,  dis{)ersal  and  colonization, 
conveyance  of  project  water  from  other 
streams  inhabited  by  these  exotics,  and 
releases  by  individuals.  At  The  Nature 
Conservancy  Santa  Rosa  Plateau  Reserve 
in  Riverside  County  (the  only  site  south 
of  the  Santa  Clara  River  supporting 
California  red-legged  frogs),  a  docent 
found  a  school  teacher  attempting  to 
introduce  bullfrog  tadpoles  into  the 
preserve  in  the  1980s  (M.  Jennings,  in 
litt.,  1993).  Once  established,  it  is 
virtually  impossible  to  eliminate 
bullfrogs  (M.  Jennings,  in  litt.,  1993; 
Cecil  Schwalbe,  National  Park  Service, 
Tuscon,  Arizona,  pers.  comm.,  1993; 
Frank  Slavens,  Woodland  Park 
Zoological  Gardens,  Seattle, 
Washington,  pers.  comm.,  1993). 

Bullfrogs  prey  on  California  red- 
legged  frogs  (Twedt  1993;  S.  Sweet,  in 
litt.,  1993)  and  other  amphibians  and 
aquatic  reptiles  (Schwalbe  and  Rosen 
1988).  Twedt  (1993)  documented  4 
juvenile  red-legged  frogs  in  the  contents 
of  a  total  of  22  adult  bullfrog  stomachs. 
He  also  found  a  subadult  bullfrog  in  one 


of  the  adult  bullfrog  stomachs;  this  prey 
item  was  between  the  size  of  an  adult 
male  (approximately  55  millimeters  (2 
inches))  and  adult  female 
(approximately  70  millimeters  (3 
inches))  red-legged  frog,  indicating  that 
bullfrogs  also  undoubtedly  prey  on 
adult  red-legged  frogs.  Bullfrogs  may 
have  a  competitive  advantage  over  red- 
legged  frogs  because  of  their  (1)  larger 
size,  (2)  generalized  food  habits  (Bury 
and  Whelan  1984),  (3)  extended 
breeding  season  (Storer  1933),  which 
allows  for  production  of  two  clutches  of 
eggs  during  a  breeding  season  (Emlen 
1977),  (4)  apparent  olfactory  rejection  of 
larvae  by  predatory  fish  (Kruse  and 
Francis  1977).  and  (5)  diminished 
activity  periods  (Woodward  1983), 
which  also  reduces  their  exposure  to 
predators.  Bullfrogs  also  interfere  with 
red-legged  frog  reproduction.  Several 
researchers  have  noted  red-legged  frogs 
in  amplexus  (mounted  on)  with 
bullfrogs  (Jennings  and  Hayes  1990; 
Twedt  1993;  M.  Jennings,  in  litt.,  1993; 
Stebbins  in  litt.,  1993).  However,  the 
extent  to  which  bullfrog  predation, 
competition,  and  reproductive 
interference  adversely  affects  red-legged 
frogs  has  not  been  studied  in  the  field 
(Hayes  and  Jennings  1986).  Habitat 
alterations,  including  removal  of 
riparian  or  aquatic  vegetation,  reduced 
stream  flows,  and  sedimentation  of 
pools,  often  provide  conditions 
detrimental  to  red-legged  frogs  but 
fefvorable  to  bullfrogs  (Hayes  and 
Jennings  1986;  Jennings,  pers.  comm., 
1993). 

Hayes  and  Jennings  (1986, 1988) 
noted  an  inverse  correlation  between 
the  abundance  of  introduced  fish 
species  and  red-legged  frogs.  Aquatic 
sites  where  introduced  fishes  were 
abundant  rarely  had  native  ranids,  and 
when  present,  ranid  populations  were 
small.  A  similar  negative  correlation 
was  reported  by  Hunt  [in  litt.,  1993)  for 
red-legged  frogs  in  the  Salinas  River 
drainage  and  by  Moyle  (1973)  for  the 
foothill  yellow-legged  frog  {Rana  boylii). 
Stocking  of  warm  water  game  fish  is 
often  included  as  a  mitigation  measure 
in  proposed  reservoir  projects.  Results 
of  a  recent  study  indicate  that,  despite 
their  small  size,  mosquitofish  do  prey 
on  and  incapacitate  red-legged  frog 
tadpoles  by  eating  their  fins.  This 
mosquitofish  predation  may  be  more 
significant  than  predation  by  bluegill 
[Lepomis  macrochirus)  or  bullfrogs 
(Michael  Soule  and  Randy  Schmieder, 
University  of  California,  Santa  Cruz, 
pers.  comm..  1993).  Mosquitofish  have 
become  established  statewide  and  are 
stocked  routinely  by  mosquito 
abatement  districts  as  a  control  measure 


(Moyle  1976).  The  demonstrated 
adverse  effects  and  widespread 
distribution  of  alien  fishes  on  red-legged 
frogs  indicate  that  fish  introductions  are 
one  of  the  primary  threats  to  the 
survival  of  the  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  In  1972,  the 
California  Fish  and  Game  Commission 
amended  its  sport  fishing  regulations  to 
prohibit  take  or  possession  of  California 
red-legged  frogs  (Bury  and  Stewart 
1973).  This  law,  however,  provides  no 
protection  for  habitat  of  the  California 
red-legged  frog.  The  California  red- 
legged  frog  also  is  classified  as  a 
"Species  of  Special  Concern"  in 
CaUfomia  (Steinhart  1990).  This 
designation,  however,  provides  no 
special,  legally  mandated  protection. 

The  Clean  Water  Act  (section  404)  is 
the  primary  Federal  law  that  could 
provide  some  protection  for  aquatic 
habitats  of  the  California  red-legged  frog 
if  the  habitats  are  determined  by  the 
U.S.  Army  Corps  of  Engineers  (Corps)  to 
be  jurisdictional  areas  (i.e.,  waters  of  the 
United  States).  Under  section  404, 
nationwide  permits,  which  undergo 
minimal  public  and  agency  review,  can 
be  issued  for  projects  involving  less 
than  10  acres  of  wetlands  above  the 
headwaters  (i.e.,  streams  with  less  than 
5  cubic  feet  per  second  (cfs)  mean 
annual  fiow)  or  for  isolated  waters, 
unless  a  listed  species  may  be  adversely 
affected.  Many  aggregations  of 
California  red-legged  frogs  occur  in 
isolated  wetlands  and  coastal  streams 
that  may  have  mean  annual  fiows  less 
than  5  cfs.  Individual  permits,  which 
are  subject  to  more  extensive  review, 
could  be  required  for  projects  that  have 
more  than  minimal  impacts  to  waters  of 
the  United  States.  The  Clean  Water  Act 
does  not  afford  any  special  protection 
for  candidate  species.  However,  if  the 
California  red-legged  frog  is  listed,  the 
Corps  would  be  required  by  section  7  of 
the  Act  to  consuh  and  obtain  the 
concurrence  of  the  Service  prior  to  the 
authorization  of  any  section  404  permit. 

Federal  lands,  including  those  of  the 
Forest  Service.  National  Park  Service, 
Bureau  of  Land  Management,  and 
Department  of  Defense,  encompass 
approximately  10  percent  of  the  current 
known  range  of  the  California  red- 
legged  frog.  Multiple  land  use 
management,  as  currently  practiced  by 
the  Forest  Service,  Bureau  of  Land 
Management,  and  National  Park  Service, 
does  not  provide  long-term  protection 
for  the  California  red-legged  frog. 

E.  Other  natural  or  man-made  factors 
affecting  its  continued  existence.  Four 
consecutive  years  of  drought  in 
CaUfomia  (1986-1990)  severely  affected 
remaining  California  red-legged  frogs  in 
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the  Sierra  foothills.  According  to  the 
petitioners,  several  thousand  hours  of 
held  surveys  have  revealed  only  one 
California  red-legged  frog  since  1985 
(Jennings  et  al.  1992).  Many  sites  in 
intermittent  streams  that  held  California 
red-legged  frogs  before  the  drought  were 
completely  dry  during  field  surveys. 
Sites  still  holding  pools  of  water  had 
water  levels  so  low  that  access  by 
predators  was  enhanced.  Livestock 
grazing  at  many  sites  exacerbated  effects 
of  the  drought  by  limiting  or  preventing 
riparian  habitat  regeneration  (Jennings 
et  al.  1992).  Jennings  et  al.  (1992) 
concluded  that  California  red-legged 
frogs  have  been  extirpated  from  the 
Sierra  Nevada  foothills  or  are  extremely 
rare  and  vulnerable.  Amphibian  surveys 
of  Sierran  National  Forests  in  1992 
revealed  no  California  red-legged  frogs 
(David  Martin,  University  of  California, 
Santa  Barbara,  pers.  comm.,  1993). 

On  the  central  California  coast, 
drought  also  may  play  a  role  in 
decreased  California  red-legged  frog 
reproduction  where  frogs  occur  in 
coastal  lagoons.  At  Pescadero  Marsh 
Natural  Preserve,  Jennings  and  Hayes 
(1990)  found  that  many  dead  egg  masses 
in  a  portion  of  the  marsh  likely  were 
killed  by  excessive  {>  4.5  parts  per 
thousand)  salinity  levels.  High  salinities 
in  the  marsh  were  attributed  to  drought 
conditions  in  the  watershed.  Rathbun  et 
al.  (1991)  attributed  the  absence  of 
California  red-legged  frogs  in  lower 
Santa  Rosa  Creek  and  lagoon  in  San 
Luis  Obispo  County  to  overallocation  of 
instream  flows  exacerbated  by  the 
drought.  Increased  salinities  were 
recorded  in  several  other  coastal  lagoons 
during  the  drought  years  (C  Swift  and 
K.  Worcester,  pers.  comm.  in  Jennings  et 
al.  1992).  In  1993,  Jennings  (pers. 
comm.,  1993)  reported  the  loss  of 
California  red-legged  frog  egg  masses 
from  increased  salinity  in  Arroyo 
Laguna  in  San  Luis  Obispo  County. 
Because  significant  numbers  of 
California  red-legged  frogs  occur  in 
coastal  lagoons  on  the  central  California 
coast,  drought  has  the  potential  to 
severely  reduce  production  of  California 
red-legged  frogs  over  a  significant 
portion  of  their  remaining  range. 

Reservoirs  provide  persistent  habitat 
for  bullfrogs  during  drought.  Once  rains 
return,  bullfrogs  recolonize  former 
habitat  as  reservoir  levels  rise. 
Reservoirs,  however,  with  their  steep 
sides  and  lack  of  critical  riparian 
vegetation,  are  structurally  unsuitable 
for  the  California  red-legged  frog. 

Periodic  wildfires  may  adversely 
affect  California  red-legged  frogs  by 
causing  direct  mortality,  destroying 
streamside  vegetation,  or  eliminating 
vegetation  that  protects  the  watershed. 


The  1991  Lions  Fire  on  upper  Sespe 
Creek  in  the  Los  Padres  National  Forest 
destroyed  known  California  red-legged 
frog  habitat  (S.  Sweet,  pers.  comm.. 
1993).  Following  the  fire,  extensive 
erosion  in  the  watershed  also  negatively 
affected  California  red-legged  frogs  (S. 
Sweet,  pers.  comm..  1993). 

Extensive  flooding  has  been 
implicated  by  Jennings  and  Hayes  (in 
press)  as  a  significant  contributing  factor 
in  the  extirpation  of  the  California  red- 
legged  frog  from  desert  drainages  of 
southern  Cahfomia.  For  example,  in  the 
Mojave  River  drainage,  no  verifiable 
records  or  sightings  exist  of  CaUfomia 
red-legged  frogs  after  1968  (Jennings  and 
Hayes  in  press).  The  disappearance  of 
this  species  from  the  drainage  coincided 
with  a  catastrophic  flood  event  in  the 
Mojave  River  in  the  winter  of  1968- 
1969. 

The  high  degree  of  fragmentation  of 
remaining  California  red-legged  frog 
habitat  makes  this  subspecies  especially 
vulnerable  to  random  extinction  events 
and  to  loss  of  genetic  variability.  Small 
population  size  increases  rates  of 
inbreeding  and  may  allow  expression  of 
deleterious  recessive  genes  occurring  in 
the  population  (known  as  "inbreeding 
deprwssion").  Loss  of  genetic  variability, 
through  random  genetic  drift,  reduces 
the  ability  of  small  populations  to 
respond  successfully  to  environmental 
stresses.  In  the  remaining  vestiges  of  its 
former  habitat  and  with  its  potentially 
reduced  genetic  variability,  the 
California  red-legged  frog  is  vulnerable 
to  random  or  stochastic  events,  such  as 
fluctuations  or  variations  of  annual 
weather  patterns  (as  discussed  above), 
availability  of  food,  predation  and 
associated  demographic  uncertainty,  or 
other  environmental  stresses.  With  only 
three  areas  ciurently  supporting  over 
350  adults,  all  remaining  populations  of 
the  species  are  considered  vulnerable  to 
stochastic  threats. 

The  Service  carefully  has  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
California  red-legged  frog  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Cahfomia  red-legged  frog 
{Bana  aurora  draytonii)  as  endangered. 
This  subspecies  has  been  extirpated 
from  75  percent  of  its  former  range. 
Seventy-seven  percent  of  remaining 
aggregations  currently  are  threatened  by 
one  or  more  factors,  including  (1) 
introduction  of  exotic  predators  and 
competitors,  (2)  urban  encroachment, 
(3)  construction  of  large  and  small 
reservoirs,  water  diversions  and  well 
development,  (4)  flood  control 
maintenance,  (5)  grazing,  and  (6)  timber 


harvest.  Only  44  drainages,  with  the 
majority  being  in  Monterey.  Santa 
Barbara,  and  San  Luis  Obispo  Counties, 
currently  provide  habitat  free  from  the 
above  threats.  Fragmentation  of  habitat, 
however,  renders  these  populations 
vulnerable  to  random  extinction 
(stochastic)  events.  For  the  reasons 
discussed  below,  critical  habitat  is  not 
being  proposed  at  this  time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  propose 
critical  habitat  at  the  time  a  species  is 
proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  the  California  red- 
legged  frog. 

As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  the  California  red- 
legged  frog  has  been  and  continues  to  be 
threatened  by  taking,  an  activity 
difficult  to  control.  Listing  of  the  frog 
may  result  in  an  increase  in  the  threat 
of  vandalism,  a  concern  expressed  by 
the  petitioners  and  other  experts  (M. 
Jennings,  S,  Sweet,  pers.  comms.,  1993). 
California  red-legged  frogs  occiu-  in 
isolated  and  fragmented  wetland  habitat 
on  private  property  and  are  at  risk  from 
vandalism.  Punlication  of  s;>ecific 
localities,  which  would  be  required  in 
proposing  critical  habitat,  would  reveal 
precise  locality  data  and  thereby  make 
the  species  more  vulnerable  to 
collection  and  acts  of  vandalism,  and 
increase  the  difficulties  of  enforcement. 
Protection  of  this  species'  habitat  will  be 
addressed  in  the  recovery  process  and 
through  the  section  7  consultation 
process,  llierefore,  it  would  not  now  be 
prudent  to  determine  critical  habitat  of 
the  California  red-legged  frog. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 


4894  Federal  Register  /  Vol.  59.  No.  22  /  Wednesday.  February  2.  1994  /  Proposed  Rules 


Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
4C2.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  ServioB  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  agencies  that  may  be  involved 
as  a  result  of  this  proposed  rule  are  the 
Bureau  of  Reclamation,  Bureau  of  Land 
Management.  National  Park  Service, 
Forest  Service,  and  the  Departments  of 
the  Army,  Navy  and  Air  Force.  At 
several  parks,  the  National  Park  Service 
has  conducted  or  is  planning  to  conduct 
surveys  of  California  red-legged  frogs  on 
park  property  (Daphne  A.  Hatch, 
National  Park  Service,  in  litt..  1993, 
James  Sleznick.  National  Park  Service. 
in  litt.,  1992;  Gary  Fellers,  National  Park 
Service,  pers.  comm.,  1993).  The  Forest 
Service  has  conducted  and  has  ongoing 
amphibian  surveys  in  many  National 
Forests  within  the  historic  range  of  the 
California  red-legged  frog  (J. 
Stephenson,  pers.  comm..  1993;  D. 
Martin,  pers.  comm..  1993).  The  Bureau 
of  Reclamation  is  cosponsoring  a 
proposed  reservoir  construction  project 
(Los  Vaqueros  Reservoir)  on  Kellogg 
Creek.  Contra  Costa  County  (Contra 
Costa  Water  District  1993).  A  mitigation 
and  monitoring  program  is  proposed  to 
compensate  for  California  red-legged 
frog  habitat  losses.  The  mitigation  plan 
includes  a  bullfrog  and  exotic  Hsh 
control  program  to  be  carried  out  for  the 
life  of  the  reservoir  project  (Contra  Costa 
Water  District  1993).  The  potential  for 
success  of  the  mitigation  plan  is 
unknown.  The  proposed  Los  Banos 
Grande  reservoir  project  on  Los  Banos 
Creek  in  Merced  County,  also 
cosponsored  by  the  Bureau  of 
Reclamation,  does  not  provide 
mitigation  specifically  for  the  California 
red-legged  frog  (Cay  Goude,  Fish  and 
Wildlife  Service,  pers.  comm.,  1993). 


The  U.S.  Army  Corps  of  Engineers 
would  be  involved  through  their 
permitting  authority  under  section  404 
of  the  Clean  Water  Act.  Any  of  the 
above  mentioned  Federal  agencies 
would  be  required  to  consult  with  the 
Service  if  any  action  they  fund, 
authorize,  or  carry  out  is  likely  to 
jeopardize  the  continued  existence  of 
the  California  red-legged  frog. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  With  respect  to  the  California 
red-legged  frog,  these  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (including  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  collect,  or  attempt  any  such 
conduct),  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  species  under  certain 
circumstances.  Regulations  governing 
permits  are  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  Requests  for 
information  on  permits  should  be 
addressed  to  the  Assistant  Regional 
Director,  Ecological  Services.  U.S.  Fish 
and  WildHfe  Service.  911  NE.  11th 
Avenue,  Portland,  Oregon  97232-4181 
(503/231-6241:  FAX  503/231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  California 
red-le^ed  frog; 

(2)  Toe  location  of  any  additional 
populations  of  the  California  red-legged 
fttjg  and  the  reasons  why  any  habitat 
should  or  should  not  be  determined  to 


be  critical  habitat  as  provided  by  section 
4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  California  red-legged  frog: 

(4)  Any  examples  of  take  or  vandalism 
of  California  red-legged  frogs;  and 

(5)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  California  red-legged  frog. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor  of 
the  Sacramento  Field  Office  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
PoHcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Karen  J.  Miller,  Sacramento  Field 
Office  (see  ADDRESSES  section), 
telephone  916/978-^866. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


% 
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Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 10080  Stat.  3500,  unless  otherwise 
noted. 


2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Amphibians,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 


§17.11 
wildlife 


Endangered  and  threatened 


(h) 


Species 


Ck>mnK>n  name 


Scientific  name 


Historic  range 


\/eftet)rate  popu- 
lation wtiere  endan- 
gered Of  threatened 


Status      When  listed 


Critical  hab«- 
tat 


Special 
rules 


Amphibians 
Frog,  California  red- 
legged. 


Rana  aurora 
draytonli. 


U.S.A.  (CA) 


Entire  (excluding 
populations  in 
Humboldt,  Trinity, 
and  Mendocino 
Cos.,  CA;  Sonoma 
Co,  CA,  north  and 
west  of  38°  30'  N. 
123'  W;  and  NV). 


I 


HA 


\A 


Dated:  January  26, 1994. 
M  ollie  H.  Beattie, 

Director,  Fish  and  Wildlife  Ser\ice. 

[FR  Doc.  94-2303  Filed  2-1-94;  8:45  am] 

BILUNQ  COOE  4310-S5-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  940120-4020;  I.D.  No.  011094A] 

RIN  No.  0648-AE05 

Ocean  Saimon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  requests  pubhc  comments  on 
a  proposed  rule  to  implement 
Amendment  11  (amendment)  to  the 
Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  Off  the  Coasts  of  Washington. 
Oregon,  and  California  (FMP). 
Amendment  11  would  modify  the 
spawning  escapement  goal  for  Oregon 
coastal  natural  (OCN)  coho  salmon  and 
the  criteria  for  establishing  and 
managing  subarea  allocations  for 
recreational  coho  salmon  harvest  south 
of  Cape  Falcon,  Oregon  (45''46'00"  N. 
lat.).  The  amendment  is  intended  to:  (1) 
Address  persistent  low  OCN  coho  stock 


abundance  and  annual  escapement 
goals  below  maximum  sustainable  yield 
(MSY);  (2)  to  prevent  imbalances  in 
recreational  coho  harvest  allocation  at 
low  allowable  harvest  levels;  and  (3)  to 
prevent  the  frequent  use  of  emergency 
rulemaking  to  implement  annual 
management  measures. 
DATES:  Written  comments  on  the 
amendment  and  the  proposed  rule  must 
be  received  by  March  21, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
J.  Gary  Smith,  Acting  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C157DG-Bldg.  1,  Seattle.  WA 
98115-0070,  or  Dr.  Gary  Matlock,  Acting 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd.,  suite  4200.  Long  Beach, 
CA  90802-4213.  Copies  of  the 
amendment,  including  the 
environmental  assessment  and  the 
regulatory  impact  review/initial 
regulatory  flexibility  analysis,  are 
available  from  Lawrence  D.  Six. 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center, 
suite  420,  2000  SW.  First  Avenue. 
Portland,  OR  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  20&-526-6140. 
Rodney  R.  Mclnnis  at  310-980-4040,  or 
Lawrence  D.  Six  at  503-326-6352. 
SUPPt.EMENTARY  INFORMATION:  The  ocean 
salmon  fisheries  in  the  exclusive 
economic  zone  of  the  United  States  (3 
to  200  miles  offshore)  in  the  Pacific 
Ocean  off  the  coasts  of  Washington, 
Oregon,  and  California  are  managed 
under  the  FMP.  The  FMP  was 
developed  by  the  Pacific  Fishery 
Management  Council  (Council)  under 


the  Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
(Magnuson  Act),  and  approved  by  the 
Secretary  in  1978.  Since  then,  the  FMP 
has  been  amended  10  times,  with 
implementing  regulations  codified  at  50 
CFR  part  661.  From  1979  to  1983.  the 
FMP  was  amended  annually.  In  1984.  a 
framework  amendment  was 
implemented  that  provided  the 
mechanism  for  making  preseason  and 
inseason  adjustments  in  the  regulations 
without  annual  amendments. 
Amendments  to  the  framework  FMP 
were  implemented  in  1987, 1988, 1989. 
and  1991. 

The  Council  prepared  Amendment  11 
to  the  FMP  and  submitted  it  to  the 
Secretary  for  approval  under  the 
provisions  of  the  Magnuson  Act.  On 
January  10. 1994,  the  Secretary  began 
formal  review  of  the  amendment.  A 
notice  of  availability  for  Amendment  11 
was  filed  with  the  Office  of  the  Federal 
Register  on  January  14, 1994, 
aimouncing  a  public  comment  period 
on  the  amendment. 

The  FMP  amendment  process  for 
Amendment  11  was  initiated  at  the 
April  6-9, 1993,  Council  meeting  with 
the  presentation  of  several  alternative 
proposals  by  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  to  address 
OCN  coho  salmon  management 
concerns.  Council  discussions  at  its 
September  15-17. 1993,  meeting 
identified  three  alternatives,  in  addition 
to  the  status  quo,  requiring  further 
analyses.  A  draft  amendment  was 
prepared  and  distributed  to  interested 
persons  for  review  in  October  1993. 
Comments  were  invited,  and  public 
hearings  were  held  November  8-10, 
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1993.  in  Tillamook  and  Coos  Bay. 
Oregon,  and  Eureka.  California  (58  FR 
57978.  October  28, 1993),  During  the 
public  hearings,  the  ODFW  and  the 
California  Department  of  Fish  and  Game 
(CDFG)  presented  for  Council 
consideration  a  joint  recommendation 
regarding  recreational  allocatioa. 

After  considering  the  comments 
received  on  the  draft  amendment  at  the 
public  hearing  and  Council  meetings, 
and  from  its  Salmon  Technical  Team, 
Salmon  Advisory  Subpanel.  and 
Scientific  and  Statistical  Committee,  the 
Council,  at  its  November  17-19, 1993. 
meeting,  selected  the  preferred 
alternative,  which  is  based  on  the  joint 
recommendation  by  the  ODFVV  and 
CDFG.  The  Council's  recommendation 
is  a  modiGcation  of  the  alternatives 
described  in  the  draft  amendment  for 
public  review  and  falls  within  the  scope 
of  those  alternatives. 

The  purpose  of  Amendment  11  is  to 
modify  the  spawning  escapement  goal 
for  OCN  coho  salmon,  and  the  criteria 
for  establishing  and  managing,  when 
harvest  levels  are  low,  suberee 
allocations  for  recreational  coho  salmon 
harvest  south  of  Cape  Falcon.  Oregon. 
The  OCN  coho  stoci  is  composed  of 
naturally  produced  coho  salmon  from 
Oregon  coastal  streams.  OCN  coho  are 
important  contributors  to  the  ocean 
salmon  harvest,  as  the  stock  aggregate 
constitutes  the  largest  component  of 
naturally  produced  coho  caught  in 
ocean  salmon  fisheries  off  Oregon  and 
CaUfomia.  In  any  given  year,  OCN  coho 
stock  numbers  are  used  to  set  the 
allowable  coho  harvest  rate  for 
combined  natural  and  hatchery 
production  for  the  area  south  of  Cape 
Falcon. 

Spawning  Escapement  Goal 

Prior  to  1987,  the  OCN  coho  spawning 
escapement  goal  was  200 ,000  adults,  the 
MSY  spawning  escapement  level 
determined  by  the  ODFW.  The  cxurent 
method  of  determining  the  OCN  coho 
spawning  escapement  goal  and  harvest 
rate  was  adopted  by  the  Council  in  1986 
and  implemented  by  Amendment  7  to 
the  FMP  begirming  in  1987. 
Amendment  7  established  an  OCN 
spawning  escapement  goal  floor  of 
135.000  coho  for  estimated  ocean 
abundances  of  up  to  270,000  coho.  the 
spawning  escapement  goal  changes  to 
50  percent  of  the  ocean  abundance  (50 
percent  harvest  rate)  for  ocean 
abimdances  between  270,000  and 
400,000  coho.  and  is  capped  at  200,000 
coho  for  ocean  abundances  above 
400.000  coho. 

Amendment  7  was  intended  to  allow 
some  additional  harvest  in  years  when 
unusual  conditions  such  as  the  1983  El 


Nif^o  might  temporarily  reduce  stock 
abundaiice  below  400,000  coho.  The 
analysis  supporting  Amendment  7 
indicated  that  implementing  the 
amendment  would  provide  increased 
economic  benefits  with  a  low  likelihood 
that  occasionally  allowing  the  spawning 
escapement  to  drop  to  the  floor  level  of 
135.000  would  jeopardize  the  continued 
productivity  of  the  OCN  stock. 

The  analysis  supporting  deviations 
from  the  fixed  200,000  spawning 
escapement  goal  at  low  stock  sizes 
assumed  that  such  deviations  would 
occur  infrequently.  However,  since  1985 
the  annual  spawning  escapement  goal 
has  been  set  beknv  the  200,000  MSY 
level  50  percent  of  the  time,  and  since 
1979  the  actual  spawning  escapement 
has  met  or  exceeded  200,000  coho  in 
only  a  single  year,  1984.  Diuing  this 
same  period,  the  post-season  estimates 
of  total  OCN  stock  size  have  not 
exceeded  360,000  coho  salmon, 
compared  to  the  700,000  stock  size  that 
is  believed  to  represent  the  MSY  level 
The  reasons  for  this  extended  stock 
depression  are  not  completely 
understood.  Factors  contributing  to  the 
dechne  of  OCN  coho  include 
widespread  and  significant  degradation 
of  freshwater  habitat,  an  extended 
period  of  poor  ocean  survival,  and 
overestimation  of  stock  abundance. 

The  methodology  for  predicting  the 
ocean  abundance  of  OCN  coho  south  of 
Cape  Falcon  has  had  mixed  results  since 
1984.  Despite  a  rigorous  technical 
review  of  the  OCN  predictor  by  the 
Council  in  1987.  the  predictor  has 
consistently  and  significantly 
overestimated  preseason  abundance 
since  its  adoption  in  1988.  As  a  result, 
the  formula  in  the  FMP  for  calculating 
the  spawning  escapement  goal  and 
associated  ocean  harvest  rate  for  OCN 
coho  has  resulted  in  overharvest  and 
spawning  escapement  falling  short  of  its 
goal  for  ^  past  6  years. 

In  April  1991.  the  Council  established 
an  overfishing  work  group  to  review  the 
status  of  OCN  coho.  This  assessment 
was  completed  in  February  1992  and 
included  a  review  of  the  stock 
abundance  predictor.  While  the  current 
methodology  was  under  review,  the 
Council  was  not  able  to  implement  a 
new  methodology  that  was  more  reliable 
than  the  current  predictor  for  estimating 
ocean  abundaiu:e.  To  compensate  for 
the  overestimation  bias  in  the  current 
predictor,  the  Council  relied  on 
emergency  regulations  in  1991, 1992, 
and  1993  to  reduce  the  ocean  harvest 
rate  on  OCN  coho  from  the  levels  set  in 
Amendment  7,  thus  allowing  additional 
natural  spawners  to  escape  the  ocean 
fisheries. 


Amendment  11  would  modify  the 
OCN  coho  spawoing  escapement  goal  so 
as  to  achieve  an  aggregate  OCN  adult 
spawning  density  of  42  naturally 
spawning  adults  per  mile  in  standard 
index  survey  areas  each  year.  The 
standard  index  survey  aiaas  are  48 
different  stream  sections  that  have  been 
surveyed  by  OOTW  each  year  since 
1950.  Under  the  current  methods  used 
by  ODFW,  the  number  of  spawners  in 
the  standard  index  area  is  extrapolated 
for  4,764  miles  of  coastal  spawning 
habitat.  This  translates  to  a  numerical 
spawning  escapement  goal  of  200.000. 
The  original  FMP  spawning  escapement 
goal  of  200,000  was  based  on  this 
expansion.  This  number  of  adult 
spawners  per  mile  was  documented  as 
the  estimated  MSY  spawning 
escapement  level  in  an  ODFW  study  of 
coastal  stream  spawning  escapements 
and  subsequent  production  from  1950  to 
1980.  The  CW)FW  is  currently  in  the 
fourth  year  of  a  5-year  study  to  confirm 
the  relationship  between  the  number  of 
natural  spawners  counted  in  standard 
index  survey  areas  and  the  total  OCN 
coho  salmon  spawning  populations. 
This  study  may  provide  a  better 
definition  of  the  total  OCN  coho 
spawning  population  when  it  is 
completed,  and  the  results  may  lead  to 
revisions  in  the  estimated  total  number 
of  spawners  at  the  MSY  level  that  is 
calculated  by  extrapolating  from  the  42 
adults  per  mile  in  the  standard  index 
sur\'ey  areas.  This  type  of  change  would 
not  necessitate  any  further  changes  to 
the  FMP  or  its  implementing 
regulations.  If  further  studies  result  in 
recommended  changes  to  the  optimum 
number  (42)  of  adult  sp>awners  per  mile 
in  the  standard  index  survey  areas,  the 
FMP  will  need  to  be  amended  or,  if  the 
change  is  purely  technical,  the 
spawTiing  escapement  goal  may  be 
revised  through  the  framework  provided 
in  50  CFR  661,  Appendix  IV.B.  At  this 
time,  however.  Amendment  11 
represents  the  best  available  science. 

Amendment  11  also  states  that  when 
OCN  coho  abundance  is  forecast  to  be 
less  than  125  percent  of  the  annual 
numerical  escap)ement  goal,  or  below 
250,000  fish  at  the  present  spawner 
escapement  goal  of  200,000  adults,  an 
incidental  exploitation  rate  of  up  to  20 
percent  would  be  allowed  for  ocean  and 
freshwater  fisheries  targeting  on  non- 
OCN  coho  salmon  stocks.  Concern  was 
expressed  that,  when  OCN  coho 
abundance  forecasts  are  below  168.750, 
the  proposal  for  up  to  a  20  percent 
incidental  harvest  rate  could  allow  OCN 
coho  spawning  escapements  below  the 
135.000  fish  floor  currently  contained  in 
the  FMP.  In  response  to  this  concern. 
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the  Council  modined  the  proposal  to 
emphasize  that  the  20  percent 
represented  a  maximum  harvest  rate. 
The  Council  will  evaluate  the  actual 
level  of  incidental  harvest  of  OCN  coho 
that  might  be  expected  to  occur  in 
Hsheries  for  chinook  salmon  and  non- 
OCN  coho  salmon  and  will  recommend 
only  the  minimum  incidental  harvest 
rate  necessary  to  prosecute  other 
Bsheries,  provided  the  rate  chosen  will 
cause  no  irreparable  harm  to  the  OCN 
stock. 

Recreational  Harvest  Allocation 

Amendment  11  also  proposes  to 
modify  the  subarea  allocations  for  the 
recreational  fishery  south  of  Cape 
Falcon  when  the  allowable  recreational 
coho  allocation  for  the  entire  area  is 
equal  to  or  less  than  167,000  fish.  This 
modification  is  intended  to  maintain  the 
historical  catch  distribution  between 
Oregon  and  California  when  stock  sizes 
are  at  low  levels,  so  that  one 
geographical  area  is  not 
disproportionately  affected  by  the 
harvest  reductions. 

Due  to  the  northward  migration 

[)attem  of  the  affected  coho  stocks,  coho 
andings  occur  early  in  the  season  off 
California  and  gradually  move  north 
into  Oregon.  Coho  landings  south  of 
Humbug  Mountain,  Oregon  (42°  40'30" 
N.  lat.),  taper  off  dramatically  after  July, 
whereas  central  Oregon  fisheries  tend  to 
reach  peak  coho  landings  in  July  and 
August  with  fish  available  into 
September.  Currently,  when  the 
recreational  coho  quota  south  of  Cape 
Falcon  is  reached,  the  recreational 
fishery  for  coho  remains  open  south  of 
Humbug  Mountain.  In  the  past,  the 
south  of  Cape  Falcon  coho  quota  has 
generally  been  reached  after  mid- 
August;  the  impacts  of  allowing  the 
California  recreational  fishery  to 
continue  have  been  minor,  as  the  season 
has  been  near  the  end  and  coho  catches 
are  generally  very  low  south  of  Humbug 
Mountain. 

With  the  reduction  in  the  coho  quotas 
and  overall  harvest  rates  caused  by  low 
coho  abundance,  it  is  possible  that  early 
fisheries  to  the  south  could  catch  most 
of  the  available  coho  impacts  before  fish 
become  readily  available  off  central 
Oregon,  resulting  in  a  shift  of  the 
harvest  to  southern  Oregon  and 
CaUfomia  fisheries.  An  example  of  such 
a  redistribution  occurred  during  the 
1993  season. 

In  1993, 68,000  coho  were  available 
for  the  recreational  fishery  south  of 
Cape  Falcon.  The  recreational  season  off 
central  Oregon  was  closed  on  August  10 
with  56  percent  of  the  recreational 
harvest  caught  south  of  Humbug 
Mountain  and  25  percent  occurring 


south  of  Horse  Mountain,  California  (40* 
05'00"  N.  lat.).  From  1976  to  1992  for 
comparison,  the  recreational  coho 
harvest  south  of  Cape  Falcon  averaged 
over  200,000  coho  and  the  harvest  south 
of  Humbug  Mountain  averaged  23 
percent,  with  2  percent  occurring  south 
of  Horse  Mountain. 

To  maintain  the  historical  catch 
distribution  given  the  current  low 
harvest  levels.  Amendment  11 
establishes  two  subareas  with 
independent  impact  quotas  to  ensure 
that  a  large  southward  shift  in  the 
recreational  harvest  does  not  occur.  Of 
the  total  recreational  allocation,  the 
subarea  from  Cap)e  Falcon  to  Humbug 
Mountain,  Oregon,  receives  70  percent 
and  the  subarea  south  of  Humbug 
Mountain  receives  30  percent,  with  the 
percentages  being  based  on  avoiding 
large  deviations  irom  historical  harvest 
shares.  Except  for  the  area  south  of 
Point  Arena,  California  (38»  57'30"  N. 
lat.),  the  two  subareas  will  be  managed 
for  their  respective  impact  quotas,  and 
the  recreational  fisheries  for  coho 
salmon  in  each  area  may  be  closed  upon 
attainment  of  the  quota.  South  of 
Humbug  Mountain,  there  are  2 
additional  conditions:  (1)  An  impact 
guideline  of  3  percent  of  the  overall 
south  of  Cape  Falcon  recreational 
allocation  will  be  applied  from  Horse 
Mountain  to  Point  Arena,  CaUfomia; 
and  (2)  the  recreational  fishery  for  coho 
salmon  will  not  be  closed  south  of  Point 
Arena,  even  if  the  fishery  between 
Humbug  Mountain  and  Point  Arena  is 
closed,  upon  projected  attainment  of  the 
south  of  Humbug  Mountain  impact 
quota,  but  the  projected  harvest  through 
the  end  of  the  year  v«rill  be  included  in 
the  south  of  Humbug  Mountain  impact 
quota.  Quota  transfers  between  subareas 
are  allowed  on  a  one-for-one  basis,  but 
only  if  chinook  constraints  preclude 
access  to  coho. 

Selection  of  167.000  as  the  trigger  for 
this  allocation  is  based  on  2  factors:  (1) 
It  represents  a  low  harvest  level  at 
which  a  southward  shift  is  Ukely  due  to 
the  migratory  pattern  of  coho  and  the 
timing  of  normal  fishing  seasons,  and 
(2)  it  is  the  upper  limit  of  the 
recreational  allocation  that  is  subject  to 
reduction  to  meet  hook-and-release 
mortality  in  the  commercial  all-salmon- 
except-coho  fishery. 

Implementation  of  Amendment  11 
would  require  changes  to  the  regulatory 
language  in  the  appendix  to  50  CFR  part 
661. 

Classification 

Section  304(a)(l)p)  of  the  Magnuson 
Act,  as  amended,  requires  the  Secretary 
to  publish  regulations  proposed  by  a 
Council  within  15  days  of  receipt  of  the 


amendment  and  regulations.  At  this 
time  the  Secretary  has  not  determined 
that  the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  Oiat 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  action  is  not  significant  and  is 
not  subject  to  review  under  E.0. 12866. 

This  proposed  rule,  if  adopted,  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act.  The  Council  prepared  a 
regulatory  impact  review  (RIR)  and  an 
initial  regulatory  flexibility  analysis 
(IRFA),  which  are  incorporated  in  the 
Amendment  11  document  and  may  be 
obtained  from  the  Council  (see 
ADDRESSES).  A  summary  of  the 
economic  impacts  evaluated  apply  to 
small  business  entities  because  this 
industry  consists  primarily  of  small 
entities.  Under  the  Council's 
recommended  alternative  that 
eliminates  the  sliding  scale  escapement 
goal,  allowable  coho  ocean  harvests  will 
be  reduced  in  the  short  term,  with  the 
changes  in  net  economic  value  (NEV)  in 
the  millions  of  dollars  (estimates  of 
-$1.5  million  and  -$3.2  million  were 
made  based  on  landings  data  for  1990 
and  1992,  respectively).  Over  the  long 
term,  some  stock  rebuilding  is  expected, 
resulting  in  an  increase  in  allowable 
harvests  and  a  reduction  in  the  negative 
effects  in  any  one  year.  Expression  of 
the  spawning  escapement  goal  in  terms 
of  a  number  of  fish  per  mile  in  standard 
index  survey  areas  is  expected  to  reduce 
administrative  costs  by  allowing  the 
Council  to  use  the  best  available 
information  to  achieve  MSY  escapement 
without  emergency  regulations  or  FMP 
amendments.  At  reduced  allowable 
harvest  levels  for  the  recreational 
fishery  (under  167.000  coho),  the 
Council's  recommended  alternative  wnll 
maintain  harvest  shares  between  central 
Oregon  and  areas  south  of  Humbug 
Mountain  close  to  historic  levels  and 
minimize  any  controversy  resulting 
from  a  geographic  shift  of  harvest  from 
northern  to  southern  areas. 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  that  concludes  there  will  be 
no  significant  impact  on  the  human 
environment  as  a  result  of  this  rule.  The 
environmental  assessment  has  been 
incorporated  in  the  Amendment  11 
document  and  may  be  obtained  from  the 
Council  (see  ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  rule,  if  implemented,  is  not  like  to 
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adversely  affect  Snake  River  sockejre 
salmon.  Snake  River  spring/summer 
Chinook  salmon.  Snake  Rrver  fall 
Chinook  salmon  or  Sacramento  River 
winter-run  chinook  salmon,  species 
listed  imderthe  Endangered  Species 
Act.  This  rule  will  generally  apply  a 
more  conservative  management 
standard  for  coho  salmon  off  Oregon 
and  California.  Given  the  integrated 
management  structure  of  chinook  and 
coho  fisheries,  the  rule  will  generally 
reduce  impacts  and,  therefore,  have  a 
beneficial  effect  on  the  currently  listed 
sp)ecies.  In  addition,  no  fishing  on  these 
stocks  will  occur  until  a  section  7 
consultation  has  been  completed 
governing  the  annual  harvest  regime 
under  the  FMP. 

^fMFS  has  received  petitions  to  list 
two  coho  stocks  from  central  California 
(March  11. 1993).  five  Oregon  stocks 
(luly  21, 1993),  and  a  coastwide  petition 
for  all  coho  salmon  (October  20, 1993). 
In  response  to  the  first  two  petitions, 
NMFS  published  a  notice  in  the  Federal 
Register  announcing  its  intent  to 
conduct  a  comprehensive  status  re\'iew 
to  assess  all  coho  stocks  en  Washington, 
Oregon,  and  California  (October  27, 
1993.  58  FR  57770).  This  rule  will  affect 
many  of  the  stocks  petitioned  for  listing. 
However,  because  the  rule  will 
implement  more  conservative  standards 
for  the  management  of  coho  fisheries, 
NMFS  concludes  that  it  would  have  a 
generally  beneficial  effect  on  petitioned 
coho  salmon  species  as  welL 

List  of  Subiects  in  50  CFR  Pari  661 

Fisheries,  Fishing.  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority.  16  U.S.C  1801  et  seq. 
Dated:  January  27, 1994. 
Nancy  Foster. 

Deputy  Assistant  AdminJstratar  for  Fisheries, 
National  Mariae  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  661  is  proposed 
to  be  amended  as  follows: 

PART  661--OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTOM.  OREGON.  ANO 
CAUFORNIA 

1.  The  authority  citation  for  part  661 
continues  to  read  as  foUows: 

Autharify:  16  U.SXl  1801  et  seq. 

2.  In  the  Appendix  to  part  661.  in 
section  II.B.,  a  new  sentence  is  added  to 
the  end  of  paragraph  2(b)(i),  and  a  new 
paragraph  2(b)(v)  is  added  to  read  as 
follows: 

Appoidix 


II.  Aiunial  Changes  to  Management 
Specifications 


Summary  of  Spec»f«c  Management 
Goals  for  Stocks  in  the  Salmon 
Management  Unit— Continued 


B.  Procedures  for  Establisbing  and 
Adjusting  Annua]  Management 
Measures 


2.  Allocation  of  ocean  harvest  levels. 


(b)  Coho  south  of  Cape  Falcon,  (i) 

*  *  *  The  recreational  allowable  ocean 
harvest  will  be  distributed  between  the 
two  major  recreational  subareas  when 
the  recreational  allocation  is  equal  to  or 
less  than  167.000  fish  in  accordance 
with  paragraph  2(bMv)  of  this  section. 

•  •        •        •        • 

(v)  When  the  recreational  allocation  is 
at  167.000  fish  or  less,  the  total 
recreational  allowable  ocean  harvest  of 
coho  will  be  divided  between  two  major 
subareas  with  independent  impact 
quotas.  The  initial  allocation  will  be  70 
percent  from  Cape  Falcon  to  Humbug 
Mountain  and  30  percent  south  of 
Humbug  Mountain.  Coho  transfers 
between  the  two  impact  quotas  may  be 
permitted  on  a  one-for-one  basis,  if 
chinook  constraints  preclude  access  to 
coho.  Horse  Mountain  to  Point  Arena 
will  be  managed  for  an  impact  guideline 
of  3  percent  of  the  south  of  Cape  Falcon 
recreational  allocation.  The  recreational 
coho  fishery  between  Humbug 
Mountain  and  Point  Arena  may  be 
closed  when  it  is  projected  that  the 
harvest  impact  between  Humbug 
Mountain  and  Point  Arena,  combined 
with  the  projected  harvest  impact  that 
will  be  tAen  south  of  Point  Arena  to  the 
end  of  the  season,  equals  the  impact 
quota  for  south  of  Humbug  Mountain. 
The  recreational  fishery  for  coho  salmon 
south  of  Point  Arena  will  not  close  upon 
attainment  of  the  south  of  Humbug 
Mountain  impact  quota. 

3.  In  the  Appendix  to  part  661,  in 
section  FV.A..  the  table  "Summary  of 
Specific  Management  Goals  for  Stocks 
in  the  Salmon  Management  Unit"  is 
amended  by  revising  the  entry  for 
Columbia  River  and  Oregon  Coastal 
Coho  and  its  footnote  4  to  read  as 
follows: 


Summary  of  Specific  Management 
Goals  for  Stocks  in  the  Salmon 
Management  Unit 


System 


Spawning^  escapement 
goal 


Coluntm  River 
and  Oregon 
Coastal  Coho. 


Oregon  coastal  natural 
<OCN)  coho  spawning 
escapen^ent  is  based 
on  an  aggregate  der>- 
sity  of  42  naturally 
spawning  adults  per 
mite  in  standard  index 
survey  areas.* 


System 


Spawning^  escapen>ent 
goal 


1  Represents  adult  r^atural  spawning 
escapement  goal  lor  viable  natural  stocks  or 
adult  hatchery  return  goal  tor  stocks  managed 
for  artificial  producteon. 

•  «  •  •  * 

«At  OCN  stock  sizes  t>elow  125  percent  of 
the  annucil  numerical  escapement  goal,  an  ex- 

£oftat)on  rate  of  up  to  20  percent  wifl  tie  al- 
wed  for  incidental  impacts  of  ttie  comtjined 
ocean  troll,  sport,  and  freshwater  fisheries.  At 
OCN  spawning  escapements  of  28  or  fewer 
adults  per  mile,  an  expiortatjon  rate  of  up  to  20 
percent  may  be  allowed  to  provide  only  mini- 
mum inciderrtal  harvest  to  prosecute  ottier 
fishenes,  provKled  tfte  rate  ctwsen  will  cause 
no  irreparabte  harm  to  the  OCN  stock. 

*  •  •  •  • 

[FR  Doc.  94-2274  Filed  1-28-94;  9:55  am] 
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50  CFR  Part  685 
p.D.  «012694F1 
RIN0646-AE35 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnOH:  Notice  of  Availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

SUKMARY:  NMFS  issues  this  notice  that 
the  Western  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  7  to  the  Fishery 
Management  Plan  for  Pelagic  Fisheries 
of  the  Western  Pacific  Region  (FMP)  for 
review  by  the  Secretary  oif  Commerce 
and  is  requesting  comments  from  the 
public.  Amendment  7  would  establish, 
among  other  matters,  a  limited  entry 
program  for  the  Hawaii-based  longline 
fishery. 

DATES:  Comments  wrill  be  accepted 
through  March  28, 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Dr.  Gary  Matlock,  Acting 
Regional  Director,  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 


Federal  Register  /  Vol.  59,  No.  22  /  Wednesday,  February  2,  1994  /  Proposed  Rules 


4899 


Suite  4200,  Long  Beach,  CA  908C2. 
Clearly  mark  on  the  outside  of  the 
envelope  "Comments  on  Amendment 
7".  Copies  of  the  amendment  and  Gnal 
environmental  impact  statement  are 
available  from  Kitty  B.  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council  (\VPFMC). 
1164  Bishop  Street,  Suite  1405. 
Honolulu.  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner.  Southwest  Region, 
NMFS,  at  (310)  980-^034.  or  Alvin 
Katekaru,  Pacific  Area  Office,  Southwest 
Region.  NMFS,  at  (808)  955-8831:  or 
Kitty  B.  Simonds,  \VPFMC,  at  (808) 
523-1368. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  requires  that  a  regional 
fishery  management  council  submit  any 
fishery  management  plan  or  plan 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (SecretarjO  for  review  and 
approval  or  disapproval.  The  Magnuson 
Act  also  requires  that  the  Secretary, 
upon  receiving  the  plan  or  amendment, 
must  immediately  make  a  preliminary 
determination  whether  the  plan  or 
amendment  is  sufficient  to  warrant 
continued  review,  and  publish  a  notice 
that  the  plan  or  amendment  is  available 
for  public  review  and  comment.  The 
Secretary  accepted  Amendment  7  for 
formal  Secretarial  review  which  began 
on  January  26, 1994.  The  Secretary  will 
consider  all  public  comments  received 
during  the  comment  period  in  deciding 
whether  to  approve  the  amendment  for 
implementation. 

Amendment  7  to  the  FMP  was 
prepared  by  the  Council  to  address 
serious  concerns  about  the  impact  of  the 
expanded  longline  fishery  on  the  status 
of  fish  stocks,  the  impact  of  increased 
longline  catches  on  other  fisheries,  and 
interactions  between  longline  fishing 
and  protected  species  such  as  Hawaiian 
monk  seals  and  sea  turtles. 

Among  actions  taken  by  the  Council 
to  address  these  concerns  in  the  past 
was  a  request  for  an  emergency  rule  and 
completion  and  submission  of  an  FMP 
amendment  imposing  a  moratorium  on 
new  entry  into  the  longline  fishery 
based  in  Hawaii.  This  moratorium  was 
implemented  in  April  1991  and  later 
extended  to  expire  on  April  22, 1994  as 
part  of  a  final  rule  implementing 
Amendment  4  (October  16, 1991,  56  FR 
51849).  Amendment  7  would  replace 
the  moratorium  on  new  entry  into  the 
Hawaii-based  longline  fishery  with  a 
new  limited  entry  program  for  the 
Hawaii  longline  fishery. 

This  amendment  addresses  a  number 
of  concerns  that  are  associated  with  the 


prospect  of  uncontrolled  expansion  of 
the  longline  fisheiv.  The  dramatically 
increased  level  of  longline  fishing 
harvest  from  the  portion  of  the  exclusive 
economic  zone  (EEZ)  around  Hawaii 
and  from  adjacent  high  seas  could  result 
in  overfishing  of  stocks  of  Pacific 
pelagic  management  unit  species 
throughout  their  range,  most  notably 
swordfish.  Even  if  stocks  are  not 
affected  on  a  stock-wide  basis,  the 
increased  catches  by  U.S.  longline 
vessels  could  adversely  affect  other 
established  commercial  and  recreational 
handline  and  troll  fisheries  in  the  EEZ. 
Further,  even  if  direct  catch  competition 
were  not  occurring,  there  would  be 
considerable  potential  for  market 
competition,  both  between  the  longline 
fleet  and  the  troll  and  handline  fleets 
and  within  the  longline  fishery  itself. 
Unregulated  expansion  of  the  longline 
fishery  could  also  increases  the 
likelihood  of  adverse  impacts  on 
threatened  and  endangered  species  such 
as  sea  turtles  which  are  known  to  be 
taken  in  the  longline  fishery. 

On  the  other  hand,  the  restrictions 
(e.g.,  limitations  on  permit  transfers  and 
on  vessel  upgrading)  under  the 
moratorium,  in  combination  with  area 
closures  around  the  Northwestern  and 
main  Hawaiian  Islands,  that  were 
imposed  after  the  moratorium  went  into 
effect,  have  been  adversely  affecting  a 
number  of  people  who  had  qualified  for 
longline  permits  under  the  moratorium. 
More  than  a  quarter  of  the  eligible  fieet 
was  inactive  in  1992.  In  the  Council's 
view,  this  has  been  an  unintended 
negative  effect  of  the  management 
program.  Further,  restrictions  on  the 
longline  fishery  outside  of  the  FEZ 
could  have  mixed  effects  on  the  nation. 
The  United  States  would  benefit  if  the 
fishery  can  expand  without  adverse 
effects  on  fish  stocks,  other  fisheries,  or 
protected  resources  and  if  similar 
controls  are  imposed  on  foreign  fleets. 
In  tlie  absence  of  similar  controls  on 
foreign  fleets,  restricting  the  U.S.  fleet 
may  disadvantage  the  United  States  in 
any  future  negotiations  leading  to 
international  regulation  of  longline 
fisheries  and  allocations  of  fish  from  the 
high  seas. 

In  addition,  this  Amendment  is 
intended  to  improve  the  administration 
of  the  longline  fishery.  New  framework 
procedures  are  proposed  to  simplify  and 
expedite  the  implementation  of  new 
regulations  without  a  FMP  amendment. 
This  is  intended  to  allow  quicker 
response  to  new  information.  There  is 
great  uncertainty  in  the  longline  fishery-, 
as  it  is  unclear  to  what  degree  the 
fishery  is  affecting  fish  stocks,  other 
fisheries,  or  protected  resources.  Of 
particular  concern  is  the  effect  on  sea 


turtles,  serveral  indigenous  species  of 
which  are  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act.  There  are  limited 
framework  procedures  not  in  place  to 
address  problems  concerning  main 
Hawaiian  Island  and  northwestern 
Hawaiian  Island  longline  fishing  area 
closures,  but  other  measures  have  had  to 
be  implemented  through  plan 
amendments. 

Under  Amendment  7.  the  following 
persons  would  be  eligible  for  Hawaii 
longline  limited  entry  permits:  (1)  The 
last  holder  of  record  for  any  longline 
vessel  limited  entry  permit  under  the 
moratorium — provided  the  vessel  used 
to  land  longline-caught  management 
unit  species  at  least  once  during  the 
moratorium  period;  (2)  the  last  holder  of 
record  of  a  limited  entry  permit  under 
the  moratorium  for  a  vessel  less  than  40 
feet  in  length;  or  (3)  the  last  holder  of 
record  of  a  limited  entry  permit 
obtained  during  the  moratorium  because 
that  person  also  held  a  limited  entry 
permit  for  the  NVVHI  crustaceans 
(lobster)  fishery. 

Hawaii  longline  limited  entry  permits 
would  be  freely  transferable  between 
vessel  owners.  Vessel  owners  could  also 
transfer  their  permits  to  other  vessels 
ovmed  by  them,  provided  the  new 
vessel  is  not  longer  than  the  longest 
vessel  which  had  a  longline  permit,  and 
made  landings,  during  the  moratorium 
period.  The  vessel's  registered  length  as 
recorded  on  Certificates  of 
Documentation  of  the  U.S.  Coast  Guard 
would  be  the  measure  of  length  used  in 
making  determinations  of  compliance 
with  this  restriction. 

Hawaii  longline  limited  entry  permits 
would  be  required  for  longline  vessels 
used  to:  (i)  Fish  for  pelagic  species  in 
the  EEZ  around  Hawaii;  or  (ii)  land  or 
transship  pelagic  species  shoreward  of 
the  outer  boundary  of  the  EEZ  around 
Hawaii.  The  permits  already  required  by 
existing  regulations  at  50  CFR  685.9 
would  be  re-named  "longline  general 
permits"  and  would  be  required  for 
longline  vessels  around  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands  or  other  United  States 
possessions  in  the  Pacific  Ocean,  that 
are  used  to  fish  for,  land,  or  transship 
pelagic  species.  Holders  or  Hawaii 
longline  limited  entry  permits  would 
not  need  a  separate  general  permit  to 
longline,  land,  or  transship  anywhere  in 
the  fishery  management  area  (the  waters 
off  Hawaii  and  all  the  western  pacific 
territories  and  possessions),  or  adjacent 
state  waters.  Receiving  vessel  permits 
would  be  required  for  vessels  shoreward 
of  the  outer  boundary  of  the  fishery 
management  area  that  do  not  have 
longline  gear  on  board  and  that  land 
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pelagic  species  or  receive  pelagic 
species  from  other  vessels.  For  purposes 
of  50  CFR  part  685,  "land"  means  to 
begin  to  offload,  to  arrive  in  port  with 
the  intention  of  oHloading,  or  to  cause 
to  be  offloaded.        ^S' 

The  amendment  contains  framework 
procediu^s  to  allow  rapid  responses  to 


changing  conditions,  including 
biological  concerns  for  the  stocks, 
economic  problems  in  the  fisheries,  and 
potential  harm  to  protected  species  such 
as  sea  turtles. 

Proposed  regulations  to  implement 
this  amendment  are  scheduled  to  be 
published  within  15  days  of  this  notice. 


Authority:  16  U.S.C  1801  etseq. 
Dated:  January  28, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-2346  Filed  1-28-94;  3:26  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
put>lic.  Notices  of  hearings  and  investigations, 
commrttee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RIN059»-AA33 

Financial  Security  of  Natlonai  Forest 
System  Timber  Sale  Contracts 

agency:  Forest  Service,  USDA. 
ACnON:  Notice;  adoption  of  final  policy. 

SUMMARY:  The  Forest  Service  is  adopting 
flnal  policy  and  procedure  related  to 
timber  sale  contract  financial  secxmty. 
The  final  jwlicy  will  increase  the 
amount  of  the  bid  guarantee,  revise  the 
method  for  determining  damages  for 
failure  to  consummate  a  contract, 
eliminate  the  performance  bond  ceiling, 
and  limit  the  applicability  of  the  sale 
discounting  procedures.  The  intent  of 
the  final  policy  is  to  better  protect  the 
public's  interest  in  the  sale  of  National 
Forest  System  timber  by  reducing  the 
opportunity  for  speculative  bidding  and 
defaulting  contract  obligations.  This 
policy  is  being  issued  to  guide  Forest 
Service  personnel  as  Amendment  No. 

2400-93- to  the  Forest  Service 

Manual  (FSM)  chapter  2430, 
Amendment  No.  2400-93- 


.  to  FSM 
chapter  2450  and  Amendment  No. 

2409.18-93- to  chapter  50  of  FSH 

2409.18,  the  Timber  Sale  Preparation 

Handbook. 

EFFECTIVE  DATE:  These  amendments  are 

effective  February  2, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  policy  should  be 

addressed  to  Fred  Walk,  Timber 

Management  Staff,  Forest  Service, 

USDA.  P.O.  96090,  Washington,  DC 

20090-6090.  (202)  205-0858. 

SUPPLEMENTARY  INFORMATXW: 

Background 

After  the  timber  market  collapse  of 
1981,  an  imprecedent  number  of 
National  Forest  System  timber  sale 
contracts  became  unprofitable.  Some 
contracts  were  defaulted  and  others 


were  "bought  out"  by  the  Government 
under  the  Federal  Timber  Contract 
Payment  Modification  Act.  The  market 
decline  during  the  1980  period  exposed 
a  number  of  potential  long-term 
difficulties  with  National  Forest  System 
timber  sale  procedures  which,  if  not 
remedied,  could  result  in  speculative 
bidding  and  increase  the  potential  for 
contract  defaults  in  the  future. 

In  1982,  the  Forest  Service  began 
implementing  a  number  of  contract 
reforms  to  reduce  speculative  and 
unsound  bidding,  to  provide  for  an  even 
flow  of  timber  receipts  into  the 
Treasury,  and  to  prevent  sale  defaults. 
The  following  changes  or  additions  to 
financial  requirements  on  National 
Forest  System  sales  were  made: 

(1)  The  timber  sale  bid  guarantee  was 
raised  to  5  percent  of  the  advertised 
value  of  contract; 

(2)  A  cash  depKJsit  was  required.  The 
initial  deposit  requirement  was  for  5 
percent  of  the  bid  value  of  a  sale;  this 
was  later  increased  to  10  percent; 

(3)  The  maximum  amount  of  the 
performance  bond  was  changed  from 
$200,000  to  $500,000;  and 

(4)  A  midpoint  payment  to  the 
Government  was  required  to  provide 
additional  incentive  for  timely  timber 
removal 

These  changes  in  timber  sale  financial 
requirements  have  been  somewhat 
successful  in  stabilizing  timber  sale 
contracting  by  encouraging 
performance;  discouraging  s{>eculation; 
and  more  adequately  securing  contract 
performance.  However,  additional 
changes  are  needed  to  further  enhance 
financial  security  of  timber  sale 
contracts  and  to  protect  the  taxpayer 
from  repudiation  of  bids  and  default  of 
contracts. 

Past  experience  indicates  that  prices 
being  bid  for  Forest  Service  timber 
frequently  rise  substantially  over  the 
advertised  rates  established  by  the 
agency's  appraisal  of  the  fair  market 
value  of  the  timber.  The  agency 
determines  the  appraised  value  by  using 
the  selling  value  of  lumber  and  other 
forest  products  or  by  using  transaction 
evidence  of  other  comparable  timber 
sales.  When  bid  values  far  exceed 
advertised  values  and  lumber  selling 
values  remain  constant  or  rise 
minimally,  the  potential  for  purchase 
financial  loss  increases.  Thus,  based  on 
bidding  experience,  the  Forest  Service 
believes  that  the  public  and  the 


Government  could  be  feong  additional 
repudiations  of  bids  and  defaults  of 
contracts  if  lumber  selling  values  do  not 
keep  pace  with  bid  values  and  if 
additional  financial  security 
requirements  are  not  instituted. 
Accordingly,  the  agency  believes  it  is 
essential  to  take  additional  steps  to 
protect  the  public's  financial  interests  in 
timber  sale  contracts,  assure  timely 
execution  and  completion  of  contracts, 
and  minimize  the  financial  risk  to  the 
Government.  These  additional  financial 
security  measure  were  published  as  a 
proposed  policy  in  the  Federal  Register 
of  December  7. 1990  (55  FR  50651). 

Analysis  and  Reqponse  to  Public 
Comments 

The  comment  period  on  the  proposed 
policy  closed  January  7. 1991.  Nineteen 
respondents  submitted  comments.  The 
comments  came  from  2  private  citizens, 
10  timber  purchasers.  5  timber  purchase 
associations,  a  preservation  association, 
and  timber  advocacy  group.  Of  the  19 
public  comments  received,  15  came 
fix)m  the  West  and  4  from  the  East.  Fifty- 
eight  percent  of  the  respondents 
expressed  support  for  the  policy 
proposals  either  in  their  entirety  or  with 
suggested  modification.  The  remaining 
42  percent  did  not  support  the  proposal 
primarily  because  of  perceived  increases 
in  the  cost  of  doing  business. 

The  following  summarizes  the 
comments  and  suggestions  received  on 
the  proposed  policy  changes  and  the 
Department's  response  to  these  in  the 
final  policy. 

1 .  Performance  Guarantee  Ceiling 

The  proposed  policy  would  have 
eliminated  the  present  $500,000  ceiling 
on  the  amount  of  performance  guarantee 
required  by  the  timber  sale  contract  and 
set  the  minimum  performance  guarantee 
at  10  percent  of  the  bid  value. 

One  respondent  suggested  that,  at  the 
time  of  first  entry  into  a  sale  area,  the 
performance  bond  be  equal  to  the 
present  value  of  the  "worse  case" 
outcome  of  the  logging  operation.  The 
agency  disagrees.  The  objective  of  a 
performance  guarantee  or  performance 
bond  is  to  asstue  that  the  terms  of  the 
contract  are  met.  Performance 
guarantees  must  protect  the  interests  of 
the  Government  The  respondent's 
suggestion  would  be  impossible  to 
administer.  The  Agency  believes  that 
determining  the  "worst  case"  outcome 
would  be  highly  subjective  and  subject 
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to  dispute  between  the  contract  parties. 
The  "worst  case"  outcome  might  be  the 
default  of  a  high  priced  sale  which  was 
later  resold  to  determine  damages. 
Making  a  projection  of  some  future 
resale  value  of  a  sale  that  may  or  may 
not  be  defaulted  is  speculative  and 
could  result  in  very  high  performance 
bonds  which  would  place  an  unfair 
economic  burden  on  the  majority  of  the 
timber  purchasers  who  fully  perform 
their  timber  sale  contracts. 

Four  respondents  objected  to 
eliminating  the  performance  bond 
ceiling.  They  thought  the  change  would 
result  in  increases  in  their  bonding 
reqtiirements,  put  them  at  a  competitive 
disadvantage,  and  discriminate  against 
small  business.  The  agency  recognizes 
that  small  business  could  be 
disadvantaged  in  obtaining  bonding  in 
excess  of  $500,000.  Nevertheless,  the 
agency  believes  that  only  a  few  large 
and  high  value  timber  sales  will  require 
bonds  of  more  than  $500,000.  The 
agency  is  of  the  opinion  that  10  p>ercent 
of  the  bid  value  is  a  reasonable  amount 
for  providing  the  minimum  amount  of 
performance  bond  to  provide  assurance 
of  contract  performance. 

Most  of  the  timber  sale  contracts  sold 
within  the  last  15  years  have  required  a 
performance  guarantee  that  was 
equivalent  to  10  percent  of  the  bid  value 
subject  to  certain  maximum  amounts. 
The  maximum  performance  guarantee 
for  sales  sold  since  the  spring  of  1982 
has  been  $500,000.  Removal  of  the 
$500,000  ceiling  would  ensure  that  the 
performance  guarantee  amount  would 
be  appUed  equally  to  all  sales.  In  the 
face  of  existing  bids,  the  current  ceiling 
could  result  in  less  secure  guarantees 
that  purchasers  of  high-priced  sales  will 
perform  their  contracts.  Removal  of  the 
ceiling  on  performance  guarantees 
should  not  aH'ect  many  of  those 
purchasers  that  ordinarily  bid  on 
National  Forest  timber  sales.  The 
removal  of  the  cap  would  only  a^ect 
sales  with  more  than  $5  million  bid 
value.  Very  few  sales  are  this  size,  and 
few  small  businesses  buy  timber  sales 
that  are  this  expensive.  Therefore,  the 
change  would  not  stifle  or  constrain 
competition.  What  the  removal  of  the 
ceiling  will  do  is  help  to  deter 
speculation  by  increasing  capital 
requirements  and,  thus,  in  these  large 
sales  increase  bidder  Hnancial  liability 
in  the  event  of  default. 

Having  considered  the  comments 
received,  the  agency  is  retaining  the 
elimination  of  the  $500,000  upper  limit 
on  performance  bonds  in  the  final 
policy. 


2.  Increased  Bid  Guarantee 

Under  the  proposed  policy,  the 
amount  of  bid  guarantee  required  for 
bidding  on  National  Forest  System 
timber  sales  would  increase  to  10 
percent  of  the  advertised  value. 

One  respondent  suggested  that  the 
purchaser  be  required  to  pay  the  full 
amount  of  the  winning  bid  at  the  time 
of  the  sale.  The  agency  believes  this 
would  place  a  severe  economic 
hardship  on  timber  purchasers  that 
would  result  in  a  significant  decrease  in 
competition  and  a  reduction  in  receipts 
to  Federal,  State,  and  county  treasuries. 
In  some  cases,  requiring  full  payment  of 
bid  value  at  time  of  sale  could  prevent 
companies  from  purchasing  National 
Forest  System  timber  resulting  in  loss  of 
employment  and  economic  hardship  to 
dependent  communities. 

Five  respondents  were  opposed  to 
increasing  the  amount  of  bid  guarantee 
to  10  percent  of  the  advertised  value. 
The  basis  for  their  objection  was  that  the 
additional  bid  guarantee  would  place  an 
additional  economic  stress  on  the  small 
timber  purchaser  and  would  eliminate 
many  from  bidding.  The  agency 
disagrees.  The  bid  guarantee  (deposit 
with  bid)  is  a  good  faith  showing  that  a 
timber  sale  high  bidder  will  complete 
the  requirements  for  contract  award  and 
will  execute  the  contract  within  the 
specified  time  period.  The  bid  guarantee 
also  serves  as  a  measure  of  the  ability  of 
the  bidder  to  meet  the  financial 
requirements  for  a  dowrnpayment, 
periodic  payment,  and  bonding 
capacity.  Many  bidders  use  bid  bonds  as 
a  bid  guarantee  rather  than  obligating 
their  cash.  If  bid  bonds  are  used,  only 
the  high  bidder  would  be  required  to 
convert  the  bid  bond  to  cash,  and  it  is 
not  necessarily  an  increase  in  cash 
requirements  for  all  bidders.  The  high 
bidder's  cash  would  then  be  used  to 
offset  the  amount  required  for 
downpayment.  The  increase  in  bid 
guarantee  from  5  percent  to  10  percent 
of  advertised  value  will  result  in  the 
high  bidder  making  a  larger  cash  deposit 
for  the  approximately  30  days  between 
the  bid  date  and  the  due  date  for  the 
downpayment.  This  short-term 
increased  cash  requirement  could  create 
a  financial  hardship  for  some  high 
bidders.  The  agency  believes  that  this 
hardship  is  more  than  offset  by  the 
increased  protection  from  speculative 
bidding  and  from  contract  repudiation. 
The  increase  in  bid  guarantee  will  also 
provide  the  government  with  increased 
financial  security  by  providing  a  source 
of  funds  to  satisfy  the  Government's 
losses  if  the  contract  is  repudiated. 
Therefore,  an  increase  in  bid  guarantee 


to  10  percent  of  the  advertised  value  is 
adopted  in  the  final  policy. 

3.  Procedures  for  Determining  Contract 
Repudiation  Damages 

The  proposed  policy  based  the 
determination  of  damages  resulting  from 
repudiation  of  a  bid  on  the  terms 
contained  in  timber  sale  contract 
provision  C(T)9.4.  Provision  Cfr)9.4 
generally  establishes  damages  as  the 
difference  between  current  contract 
value  at  the  time  of  breach  and  the  bid 
value  established  upon  resale.  The 
proposed  policy  provided  the  option  of 
retaining  the  timber  and  establishing 
damages  for  breach  based  on  appraised 
rather  than  resale  value,  if  resale  could 
not  be  accomplished  in  the  immediate 
future  or  if  no  bid  was  received  at 
resale. 

One  respondent  supported  the 
concept  that  repudiation  constitutes  a 
breach  of  contract.  The  respondent 
suggested  that  the  penalty  for  this 
breach  should  not  only  exclude  the 
bidder  from  p)articipating  in  the  resale, 
but  also  treat  damages  as  a  default  with 
the  bidder  being  required  to  furnish 
double  the  normal  downpayment  until 
any  default  amount  is  satisfied.  The 
agency  agrees  with  this  comment. 
Repudiation  of  contracts  will  be 
handled  under  36  CFR  223.49(e)  which 
requires  that  a  purchaser  or  affiliate 
awarded  a  future  Forest  Service  contract 
must  meet  additional  dowrnpayment 
requirements  under  specific 
circumstances,  including  failure  to 
perform  in  accordance  with  the  terms  of 
a  timber  sale  contract.  The  additional 
downpayment  requirements  are  that 
such  a  purchaser  must  make  a  minimum 
downpayment  equal  to  20  percent  of  the 
total  advertised  value,  plus  40  percent 
of  the  total  bid  premium. 

Three  respondents  suggested  that 
repudiated  contracts  be  offered  and  sold 
to  the  second  high  bidder  at  the  price 
submitted  by  that  bidder.  They  further 
suggested  that  damages  be  determined 
as  the  difference  between  the  original 
high  bid  and  the  second  high  bid.  This 
approach  would  be  satisfactory  in  many 
instances.  The  agency  believes, 
however,  that  there  will  be  instances 
where  second  high  bidders  would 
decline  to  accept  the  sale  at  the  price 
they  bid  because  of  the  lapse  of  time 
from  the  bid  date.  When  this  occurs 
there  would  be  no  resale  of  the  timber 
and,  consequently,  no  basis  for 
determining  damages.  This  approach 
would  also  present  the  risk  of  selling  the 
sale  at  the  lower  second  high  bid  when, 
during  an  ascending  market,  open 
competitive  bidding  would  result  in  a 
higher  bid.  Consequently,  the  final 
poUcy  retains  the  features  of  the 
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proposed  policy,  and  damage 
calculation  will  be  based  on  offering  the 
sale  to  the  lower  bidders  in  descending 
order  of  their  bids  at  the  high  bid  price. 
If  no  bidder  accepts  the  sale  at  the  high 
bid  price,  it  would  normally  be 
reoffered  at  advertised  rates  for  open 
bidding. 

One  respondent  stated  that  the 
proposed  policy  was  an  over  reaction  to 
the  problem  and  suggested  that  the 
government  make  an  estimate  of 
repudiation  damages  before  advertising 
and  then  set  the  bid  guarantee 
accordingly.  This  approach  is  similar  to 
the  concept  of  liquidated  damages  that 
is  currently  the  method  for  determining 
damages  resulting  from  repudiation  of 
service  contracts,  however,  the  agency 
believes  that  to  adequately  protect  the 
public  interest,  damages  must  be  based 
on  an  actual  loss  or  cost  to  the 
government  and  that  estimating  the 
damages  of  a  potential  repudiation  well 
in  advance  of  the  fact  would  be  fraught 
with  inaccuracies  and  very  subjective.  It 
would  be  very  difficult  to  accurately 
estimate  bid  rates  60  or  more  days  in 
advance.  In  summary,  this  approach 
would  not  provide  the  government  with 
an  adequate  determination  of  damages 
resulting  from  repudiation  of  a  bid. 

Four  respondents  objected  to  the 
language  of  the  proposed  policy  that 
would  provide  the  Forest  Service  the 
option  of  retaining  the  timber  and 
establishing  damages  for  this  breach 
based  on  appraisal  rather  than  resale,  if 
resale  cannot  be  accomplished  in  the 
immediate  future  or  if  no  bids  are 
received  on  the  resale.  These 
respondents  think  that  the  Forest 
Service  must  resell  the  repudiated  sale 
in  order  to  establish  damages.  They 
contend  that  if  the  repudiated  sale  is 
withdrawn  for  some  reason,  the 
goverrunent  has  not  suffered  damages. 
They  would  establish  damages  based  on 
the  resale  value  plus  certain  additional 
costs,  such  as  interest  and  the  cost  of 
resale.  The  agency  disagrees  with  this 
comment.  The  effort  and  resources 
expended  to  prepare  and  offer  a  timber 
sale  are  made  in  good  faith. 
Repudiations  add  delay  and  costs 
regardless  of  subsequent  events.  Delay 
may  cause  loss  of  the  opportunity  to  sell 
the  timber  at  all  if  timber  is  damaged  or 
deteriorates  due  to  fire,  insects,  or  storm 
damage.  Also  legal  or  other  government 
actions  such  as  new  legislation,  new 
court  interpretations  of  existing  law,  or 
an  agency  listing  of  a  wildlife  species  as 
threatened  or  endangered  may  develop 
during  or  as  a  result  of  delay  which 
make  prompt  resale  not  possible.  Even 
though  most  sales  are  reofTered  for  sale 
within  six  months,  the  agency  strongly 
believes  that  damages  based  on  the 


appraised  value  of  the  sale  plus 
administrative  costs  associated  with  the 
repudiation  are  appropriate  if  the  sale 
cannot  be  reoffered. 

Therefore,  the  final  policy  differs  from 
the  proposed  policy  only  in  that  a 
bidder  that  repudiates  a  timber  sale 
contract  will  be  subject  to  double  down 
payment  for  future  contracts.  Under  the 
fmal  policy,  when  a  sale  is  reo^ered  and 
the  resale  bid  price  does  not  exceed  the 
original  purchaser's  price  plus  certain 
additional  costs  (e.g.  interest  and  the 
cost  of  resale),  damages  are  assessed  at 
the  amount  of  the  deficiency.  Further, 
the  policy  provides  the  Forest  Service 
the  option  of  retaining  the  timber  and 
establishing  damages  for  this  breach 
based  on  appraisal  rather  than  resale, 
when  resale  is  not  accomplished  in  the 
immediate  future  or  if  no  bids  are 
received  at  resale. 

4.  Timber  Sale  Discounting 

The  proposed  policy  would  have 
discontinued  the  discount  procedure 
implemented  on  a  forest-wide  test  basis 
on  some  National  Forests  in  western 
Oregon,  western  Washington,  and 
northern  California  and  would  have 
applied  the  current  discounting 
procedures  on  an  individual  sale  basis 
when  timber  characteristics  support  a 
need  for  immediate  harvesting. 
Instances  might  include  fire-damaged, 
insect-damaged,  and  wind-throwm 
timber  when  prompt  removal  would 
support  the  accomplishment  of  land 
management  objectives  and  provide  for 
optimal  utilization  of  salvage  timber. 

Four  respondents  objected  to 
discontinuing  the  discounting  test.  They 
stated  that  discounting  provides  an 
incentive  to  coimter  the  hoarding 
tendency  of  some  purchasers  and 
enhances  the  continued  harvest  of 
timber  sales  in  a  timely  manner.  These 
respondents  think  that  an  incentive- 
based  approach  encouraging  early 
harvest  is  much  better  than  the 
proposed  policy  which  they  considered 
a  disincentive.  Two  respondents 
objected  to  use  of  discounting 
procedures  on  an  individual  sale  basis. 
Stating  that  the  proposal  was 
inadequately  defmed,  was  an 
administrative  over-reaction,  and  was 
costly  and  complicated,  these 
respondents  concluded  that  the  Forest 
Service  will  be  reluctant  to  apply 
discounting  to  individual  sales. 

The  agency  recognizes  that  incentives 
such  as  discounting  are  effective  in 
encouraging  early  harvest  of  timber. 
However,  the  agency  believes  that 
continued  area-wide  use  of  discoimting 
as  an  inducement  for  early  harvest  of 
timber  is  not  warranted  based  on 
current  market  conditions,  low  volimie 


of  timber  under  contract,  current  rapid 
rates  of  harvest,  and  anticipated  lower 
sale  levels.  The  agency  believes  that 
blanket  use  of  discounting 
unnecessarily  devalues  the  timber  when 
there  is  no  need  for  prompt  harvest  of 
timber.  Further,  the  agency  believes  the 
continued  use  of  discounting  could 
contribute  to  speculative  bidding  by 
persons  who  expect  to  harvest  timber 
early  in  the  contract  period.  Such 
speculation  may  result  in  an  unfair 
conrpetitive  advantage  for  some 
purchasers.  Also,  if  a  purchaser's 
expectations  of  early  harvest  cannot  be 
realized,  payment  of  undiscounted 
prices  higher  than  expected  could  cause 
default. 

Despite  agency  concerns  about  the 
blanket  application  of  area-wide 
discounting,  the  agency  believes  that 
there  are  some  situations  (e.g.,  early 
removal  of  fire-damaged,  insect- 
damaged,  and  wind-thrown  timber), 
where  the  use  of  discounting  can  be 
warranted.  In  such  situations,  the 
expectation  is  that  lower  payment  rates 
and  the  other  disadvantages  of 
discounting  will  be  more  than  offset  by 
the  benefits  of  prompt  harvest  of  timber 
subject  to  rapid  deterioration  and  by 
protection  of  other  resource  values. 
Further,  discounting  procedures  on  an 
area-wide  basis  may  become  warranted 
if  the  present  market  or  other  conditions 
is  an  area  change  to  the  degree  that 
encouragement  of  prompt  harvest  is  in 
the  government's  interest.  For  example, 
high  levels  of  uncut  volume  under 
contract  could  cause  the  agency  to 
consider  area-wide  use  of  discounting. 

Recognizing  that  the  discount 
procedures  are  complicated  and  that 
there  could  be  some  reluctance  among 
Forest  Service  officials  to  include 
discounting  provisions  in  an  individual 
timber  sale  contract  or  to  seek  approval 
for  area-wide  use,  the  agency  believes 
that  justification  and  approval  processes 
will  ensure  that  discounting  is  applied 
only  where  and  when  there  is  good 
rationale  for  its  use. 

Therefore,  having  considered  all  of 
the  comments,  the  final  policy  on 
discounting  is  the  same  as  that 
proposed.  The  final  policy  provides  for 
use  of  discounting  upon  an  individual 
sale  basis  when  specific  situations 
justify  the  need  for  immediate 
harvesting  and  on  an  area-wide  basis 
only  when  warranted  by  market 
conditions  and  upon  request  of  the 
Regional  Forester  and  approved  by  the 
Chief.  Under  the  final  policy,  situations 
requiring  the  use  of  discoimting  must  be 
documented  by  the  line  officer  with  the 
authority  to  approve  the  sale  on  which 
it  is  to  be  used.  When  market  conditions 
warrant  discounting  on  a  National 
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Forest  or  area-wide  basis,  the  Regional 
Forester  may  request  approval  to  use 
discounti"  ■;  from  the  Chief  of  the  Forest 
Service.  The  request  for  approval  must 
document  the  existing  and  anticipated 
market  conditions  (e.g.,  volume  under 
contract,  rate  of  removal,  when  volume 
is  removed  during  the  contract, 
expected  sell  levels]  for  the  Region  or 
area  affected. 

Conclusion 

The  objectives  of  the  financial  . 
security  measures  contained  in  this  final 
policy  are  to  assure  timely  execution 
and  completion  of  timber  sale  contracts, 
to  maintain  competition  by  qualified 
bidders,  to  discourage  speculation,  and 
to  minimize  the  financial  risk  to  the 
Government  in  instances  where 
purchasers  do  not  complete  contracts. 

The  final  policy  eliminates  the 
present  $500,000  ceiling  on  the  amount 
of  performance  guarantee  required  by 
the  timber  Sale  contract,  and  establishes 
the  minin:  .m  performance  guarantee  at 
10  percent  of  the  total  bid  value. 

The  final  poUcy  increases  the  amount 
of  bid  guarantee  required  to  bid  on 
National  Forest  System  timber  sales  to 
10  percent  of  the  total  advertised  value. 

Under  the  final  policy,  repudiation  of 
a  bid  will  be  considered  a  breach  of 
contract  and  damages  will  be  based  on 
the  bid  price  of  the  reoffered  timber  plus 
administrative  costs,  such  as  the  costs 
incurred  by  the  government  in  making 
the  reoffer  plus  interest.  Further,  if  no 
bids  are  received  on  the  reoffered  sale 
or  if  the  timber  cannot  be  immediately 
reoffered  due  to  delay  or  other  factors, 
damages  will  be  the  difference  between 
the  repudiated  bid  value  and  the 
appraised  value  of  the  reoffering. 
Administrative  costs  will  then  be  added 
to  the  difference  in  values. 

The  final  poUcy  discontinues  the 
discountir?  procedure  implemented  on 
a  forest-wi^a,  test  basis  on  some 
National  Forests  in  western  Washington, 
Oregon  and  Northern  California 
initiated  in  1982  (47  FR  16181).  The 
final  policy  provides  for  Service-wide 
use  of  discounting  upon  an  individual 
sale  basis  when  specific  situations 
justify  the  need  for  immediate 
harvesting  and  on  an  area-wide  basis 
only  when  warranted  by  market 
conditions  and  upon  request  of  the 
Regional  Forester  and  approval  by  the 
Chief. 

Regulatory  Impact 

This  action  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  on  Federal  Regulations.  It  has 
been  determined  that  this  policy  is  not 
a  major  rxile.  The  procedures 
implemented  by  this  policy  will  not 


have  an  effect  of  $100  million  or  more 
on  the  economy,  substantially  increase 
prices  or  costs  for  consumers,  industry. 
State,  or  local  governments,  nor 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  In  short,  little  or  no 
effect  on  the  National  economy  will 
result  from  this  notice  of  policy  change. 
This  action  consists  of  administrative 
changes  to  policy  for  timber  sale 
contract  financial  security.  With  regard 
to  the  removal  of  the  bond  maximum, 
very  few  sales  are  over  $5  million  in 
value;  therefore,  few  sales  or  purchasers 
are  involved.  The  largest  of  sales  are 
more  likely  to  affect  large  businesses 
than  small.  The  change  in  liability  for 
repudiation  of  contract  (by  failing  to 
provide  the  necessary  bond;  execute  the 
contract;  or  make  the  required  cash 
deposit)  will  only  have  an  effect  on 
purchasers  who  do  not  consummate 
their  contracts.  These  purchasers  are 
expected  to  be  few  in  number.  All 
prospective  purchasers  must  submit  a 
bid  guarantee  with  their  bids.  The 
guarantee  is  returned  to  the 
unsuccessful  bidders  after  completion  of 
the  bid  opening  procedures.  Only  the 
high  bidder  is  required  to  maintain  the 
bid  guarantee  until  the  contract  is 
consummated.  Under  existing 
procedures,  the  successful  purchaser 
would  have  to  provide  a  performance 
bond  equal  to  10  percent  of  the  bid 
value  and,  in  addition,  make  a 
minimum  cash  deposit  equal  to  10 
percent  of  the  bid  value  within  30  days 
after  notification  of  award.  In  view  of 
existing  requirements,  increasing  the 
bid  guarantee  to  10  percent  of  the 
advertised  value  should  have  minimal 
effects  on  purchasers. 

This  final  policy  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  final  policy  does  not  pose  the  risk 
of  a  taking  of  constitutional  ly  protected 
private  property. 

Moreover,  this  policy  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq). 
and  it  has  been  determined  that  this 
policy  will  not  have  a  significant  effect 
on  a  substantial  number  of  small  entities 
as  defined  by  the  Act.  Additional 
financial  security  measures  do  have 
some  economic  impact  on  all  classes  of 
businesses,  and  the  majority  of  the 
agency's  timber  sales  are  purchased  by 
small  businesses.  However,  the  adopted 
measures  have  the  intended  effect  of 
preventing  speculative  bids,  defaults, 
and  repudiation  of  timber  sales. 
Therefore,  they  will  benefit  the  majority 


of  small  businesses  dependent  on  the 
agency's  timber  sales  as  a  source  of  raw 
material,  by  helping  ensure  that  small 
businesses  are  not  competing  for  the 
limited  timber  resource  that  is  offered 
for  sale  against  businesses  that 
speculatively  bid  or  make  a  high  bid 
and  then  lack  the  financial  means  to 
operate  the  sales.  Moreover,  these 
measures  will  preserve  the  long-range 
revenues  to  affected  counties  and  will 
reduce  the  adverse  economic  impacts 
these  entities  would  experience  in  the 
event  of  sale  defauhs. 

Further,  this  policy  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Adoption  of  this  policy 
will  have  the  following  effect:  (1)  All 
state  and  local  laws  and  regulations  that 
are  in  conflict  with  this  policy  or  which 
would  impede  its  full  implementation 
are  preempted;  (2)  the  policy  expres.sly 
repeals  or  modifies  previous  policies; 
(3)  the  policy  is  not  to  be  applied 
retroactively;  (4)  and  no  administrative 
procedures  are  necessary  before  a  party 
may  file  suit  in  court  challenging  this 
policy. 

This  policy  will  not  result  in 
additional  paperwork  not  already 
required  by  law  or  not  already  approved 
for  use.  Therefore,  the  review  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507)  and  implementing 
regulations  at  5  CFR  part  1320  do  not 
apply. 

This  policy  deals  with  business 
practices  related  to  timber  sale  contracts 
and,  as  such,  has  no  direct  effect  on  the 
amount,  location,  or  manner  of  timber 
offered  for  purchase.  Section  31.1b, 
paragraph  2,  of  Forest  Service  Handbook 
1909.15  (57  FR  43180;  September  18, 
1992)  excludes  from  documentation  in 
an  environmental  assessment  or  impact 
statement  "rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions."  Based  on  consideration  of 
the  comments  received  and  the  nature 
and  scope  of  this  policy,  the  Forest 
Service  has  determined  that  this  rule 
falls  within  this  category  of  actions  and 
that  no  extraordinary  circumstances 
exist  which  would  require  preparation 
of  an  environmental  assessment  or 
environmental  impact  statement  (40 
CFR  1508.4). 

The  text  of  the  final  policy  as  it  will 
be  issued  in  the  Forest  Service  Manual 
and  Timber  Sale  Preparation  Handbook 
is  set  out  at  the  end  of  this  notice. 
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Dated:  December  28, 1993. 
David  M.  linger. 

Associate  Chief. 

Financial  Security  Measures 

Forest  Service  Manual  Chapter  2430, 
Commercial  Timber  Sales 

2431.33— Discounting.  The  line 
officer  with  the  authority  to  make  the 
timber  sale  may  approve  the  use  of 
discounting  procedures  set  forth  in  FSH 
2409.18,  section  54.4  for  an  individual 
timber  sale  to: 

1.  Support  a  need  for  immediate 
harvesting,  such  as  an  economic 
incentive  for  early  removal  of  fire- 
damaged,  insect-damaged,  or  wind- 
thrown  timber; 

2.  Support  the  accomplishment  of 
land  management  objectives; 

3.  Provide  for  optimal  utilization  of 
salvage  timber.  Document  the  need  and 
rationale  for  discounting  in  the 
environmental  assessment  or  other 
environmental  documentation  prepared 
for  the  sale. 

The  use  of  discounting  on  an  area- 
wide  basis  is  permissible  upon  the 
Regional  Forester's  request  and  the 
Chiefs  approval  when  remaining 
volume  under  contract  in  an  area 
exceeds  3  times  the  Allowable  Sale 
Quantity  (ASQ)  or  exceeds  3  or  more 
years  of  sold  volume  whichever  is 
greater.  In  making  this  determination, 
consider  total  unprocessed  volume 
inventories  held  by  area  purchasers. 
Base  the  request  to  provide  a 
discounting  incentive  on  the  need  for 
increasing  or  providing  an  even  flow  of 
timber  receipts  to  the  Government. 

2431.43 — Bid  Guarantee.  Require  a 
bid  guarantee  of  10  percent  of  the 
advertised  value  for  National  Forest 
System  timber  sales. 

2432.54 — Bid  Repudiation.  Consider  a 
timber  sale  contract  to  be  repudiated 
when  a  timber  sale  is  not  consummated 
because  the  high  bidder  fails  to  make 
the  downpayment,  provide  a 
performance  bond,  and/or  execute  the 
contract. 

2432.54a — Notice  to  Purchaser.  The 
Contracting  Officer  shall  notify  the 
bidder  of  the  repudiation  and  breach  of 
contract  by  certified  mail.  The  date  of 
the  receipt  of  notice  shall  be  the  date  of 
the  repudiation.  Also,  include  notice 
that  the  bidder  has  breached  the 
contract  and: 

1.  Is  subject  to  exclusion  from  bidding 
on  the  resale  pursuant  to  36  CFR 
223.86(a)(1). 

2.  May  be  required  to  make 
downpayment  equal  to  20  percent  of  the 
total  advertised  value,  plus  40  percent 


of  the  total  bid  premium  on  future 
Forest  Service  contracts  pursuant  to  36 
CFR  223.49(e). 

2432.54b — Assessment  of  Damages. 
Assess  damages  for  a  repudiated  sale  in 
the  following  manner  and  sequence: 

1.  Offer  the  sale  to  the  second  high 
bidder  at  the  rates  bid  by  the  high 
bidder.  If  the  second  high  bidder 
declines  the  contract,  offer  it  in  turn  to 
remaining  bidders  in  the  order  of  their 
bids.  If  any  bidder  accepts  the  contract 
offer  at  the  high  bid  rate,  assess  no 
damages. 

2.  If  there  is  no  second  high  bidder, 
more  than  one  second  high  bidder 
(tied),  or  all  bidders  decline  the  contract 
offer,  attempt  to  readvertise  the 
repudiated  sale  within  six  months  of 
repudiation  at  appropriate  appraised 
rates. 

a.  Determine  damages  based  on  the 
difference  between  the  total  resale  bid 
value  and  the  total  value  of  the 
repudiated  contract.  Add  certain 
additional  costs  (such  as  interest  and 
the  cost  of  resale)  as  indicated  in  the 
applicable  provision  of  the  sample 
contract  prepared  for  the  sale.    ^ 

b.  If  there  are  no  bids  on  the 
readvertised  sale,  base  damages  on  the 
difference  between  the  readvertised 
appraised  value  and  the  total  bid  value 
of  the  repudiated  contract.  Add  certain 
additional  costs  (such  as  interest  and 
the  cost  of  resale)  as  indicated  by  the 
applicable  provision  of  the  sample 
contract  prepared  for  the  sale. 

3.  If  the  sale  is  not  excepted  to  be 
readvertised  within  6  months,  base 
damages  on  the  difference  between  the 
appraised  value  of  the  repudiated 
contract  as  of  date  of  repudiation  and 
the  total  bid  value  of  the  repudiated 
contract.  Add  certain  additional  costs 
(such  as  interest  and  the  cost  of  resale) 
as  indicated  by  the  applicable  provision 
of  the  sample  contract  prepared  for  the 
repudiated  sale. 


Forest  Service  Manual  Chapter  2450, 
Timber  Sale  Contract  Administration 

FSM  2456. 1 4— Penal  Sum  of  the 
Performance  Bond.  The  penal  sum  of 
the  performance  bond  shall  be  at  least 
10  percent  of  the  total  bid  value 
rounded  up  to  the  next  $100  when  the 
bid  value  is  $10,000  or  less  and  the  next 
$1,000  when  the  bid  value  exceeds 
$10,000.  The  bond  may  be  higher  than 
the  minimum  amount  of  bond  if  needed 
to  cover  work  required  of  the  purchaser 
after  the  logging  season  is  completed. 


Forest  Service  Handbook 

FSH  2409.18,  Timber  Sale  Preparation 
Handbook — Chapter  50,  Final  Package 
Preparation,  Review,  Appraisal  and 
Offering 

54.4 — Discount  of  Payment  Rates  for 
Early  Harvest.  Use  the  procedures  of 
this  section  for  individual  sales  or  on  an 
area-wide  basis  where  discounting  has 
been  approved  (FSM  2431.33).  Use  the 
following  guideUnes  in  establishing 
discounted  rates: 

1.  Discounting  of  payment  rates  for 
early  harvest  may  only  be  authorized  for 
scaled  sales. 

2.  Discount  rates  are  a  percentage 
factor  based  upon  a  combination  of  the 
interest  rate  being  paid  on  money  being 
borrowed  by  the  Treasury  at  the  time  of 
advertisement  and  the  length  of  time 
before  the  sale  termination  date  that 
material  is  cut  and  scaled,  up  to  a 
maximum  discount  of  25%. 

a.  Make  no  discount  for  material 
scaled  during  the  12  months  before 
termination  of  the  sale. 

b.  For  material  scaled  12  to  24  months 
before  termination  date,  apply  a 
discount  factor  of  50  percent  of  the 
Treasury  rate  stated  in  the 
advertisement. 

c.  For  material  scaled  24  to  36  months 
before  the  termination  date,  apply  a 
discount  factor  of  100  percent  of  the 
Treasury  rate  stated  in  the 
advertisement. 

d.  For  material  scaled  36  to  48  months 
before  the  termination  date,  apply  a 
discount  factor  of  150  percent  of  the 
Treasury  rate  stated  in  the 
advertisement. 

e.  For  material  scaled  48  to  60  months 
before  the  termination  date,  apply  a 
discount  factor  of  200  percent  of  the 
Treasury  rate  stated  in  the 
advertisement. 

f.  For  material  scaled  60  to  72  months 
before  the  termination  date,  apply  a 
discount  factor  of  250  percent  of  the 
Treasur>'  rate  stated  in  the 
advertisement. 

g.  Make  no  discount  factor  exceeding 
25  percent  of  the  bid  rates  at  any  time. 

h.  Apply  no  discount  factor  that 
reduces  the  miminum  charge  below  that 
needed  to  ensure  cost  recovery  of  small 
business  opted  road  construction  to  be 
done  by  the  Forest  Service  or  that 
reduces  the  minimum  charge  below 
base  rates. 

i.  Apply  no  discount  rate  that  reduces 
the  minimum  charge  for  a  combination 
of  species,  product,  and  unit  of  measure 
listed  in  the  timer  sale  contract  below 
the  advertised  rate  for  that  combination. 
That  is.  limit  the  maximum  discount  tc 
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the  bid  premium  shown  for  each 
appraisal  group  listed. 

|FR  doc  94-2302  Filed  2-1-94;  8:45  am] 

WLUNQ  COM  341»-11-M 

DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

[Docket  No.  930942-3331] 

Federal  Levee  Repair  Policy  Under 
Economic  Development  Assistance  for 
Disaster  Relief  Activities  Under  Public 
Law  103-75,  Chapter  I;  Correction 

AGENCY:  r  "onomic  Development 
Administration  (EDA),  Def)artment  of 
Commerce. 
ACTION:  Correction. 

SUMMARY:  In  notice  docimient  93-31632 
heginning  on  page  69102  in  the  issue  of 
Wednesday,  E)ecember  29, 1993,  make 
the  following  correction: 

On  page  69102  in  the  first  column, 
DATES:  "F^applications  in  accordance 
with  criteria  set  forth  herein  for  levee 
repairs  which  are  needed  to  protect 
critical  public  infrastructure  will  be 
received  until  January  28, 1994."  This 
should  be  changed  to  read 
"Preapplications  or  Letters  of  Intent 
(which  describe  the  project  location, 
scope  of  work,  total  estimated  cost,  and 
other  pertinent  information  necessary 
for  the  proposal  evaluation)  in 
accordance  with  criteria  set  forth  herein 
for  levee  repairs  which  are  needed  to 

Erotect  cr    ::al  public  infrastructure  will 
B  received  until  February  18,  1994." 

Dated:  January  27, 1994 
WUbar  F.  Hawkina, 

Acting  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  94-2354  Filed  2-1-94;  8:45  am) 

■NJJNa  COOC  3S10-24-M 


Minority  Business  Development 
Agency 

Buetness  Development  Center 
Applications:  Honoluiu,  HI 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512,  the 
Minority  P  isiness  Development  Agency 
(MBDA)  iii  soliciting  competitive 
applications  undw  its  Minority 
Business  E)evelopment  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  July  1, 1994  to  June  30, 1995,  is 


estimated  at  $333,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  clients  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Honolulu,  Hawaii  Geographic  Service 
Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria;  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  or  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  av>rard. 

MBDC's  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 


contributions.  To  assist  in  this  effort,  the 
MBDCs  may  charge  client  fees  for 
management  eind  technical  assistance 
(M&TA)  rendered.  Based  on  a  standard 
rate  of  $50  per  hour,  the  MBDC  will 
charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less,  and  35%  of  the  total 
cost  for  firms  with  gross  sales  of  over 
$500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  March  21, 1994.  Applications  must  be 
postmarked  on  or  before  March  21, 
1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  Room  1280,  San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  Room  1280,  San  Francisco, 
California  94105,  March  1, 1994  at  10 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Office 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Cost — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  f>art  of  the 
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Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
fmancial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applications  are  subject  to 
a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  con\icted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Oflir^rs  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  imsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Detiarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Fart  26,  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  CFR  part  26.  Subpart 


F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobhying— Persons  (as  defined  at 
15  CFR  part  28,  Section  105)  are  subject 
to  the  Icobying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  subject 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  complete  Form  CII>-512, 
"Certifications  Regarding  Debarment, 
Suspension,  IneligibiUty  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Traosactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document 

(Catalog  of  Federal  Domestic  Assistance 
11.800  Minority  Business  Development) 
Dated:  January  26. 1994. 
Melda  Cabrera, 

Regional  Director,  San  Francisco  Regional 
Office. 

|FR  Doc.  94-2259  Filed  2-1-94;  8:45  am] 

BILUNO  CODE  3S10-21-M 


Business  Development  Center 
Applications:  Oxnard,  California 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  July  1, 1994  to  June  30, 1995,  is 
estimated  at  $222,196.  The  application 
must  include  a  minimimi  cost-share  of 
15%  of  the  total  project  cost  through 


non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  clients  fees,  in-ldnd 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Oxnard, 
California  Geographic  Service  Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resoiux:es  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  senicej  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  p)erforming  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  p>oints).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  hkely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  appUcant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (MiTA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
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hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  March  21. 1994.  Applications  must  be 

— >  postmarked  on  or  before  March  21, 

J  1994. 

(       The  mailing  address  for  submission 

\  is:  San  Francisco  Regional  Office, 
^4^inority  Business  Development 
Age^Ky.  U^.^partment  of  Commerce, 
221  MalnMreet,  room  1280,  San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
Cahfomia  94105.  March  1, 1994  at  10 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPt.EMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies. 


and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  granty 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
p)erformance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisormient  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  OFR  part  26,  section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 


Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  EX3C.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  Business  Development 

(Catalog  of  Federal  Domestic  Assistance) 
Dated:  January  26,  1994. 
Melda  Cabrera, 

Regional  Director  San  Francisco  Regional 
Office. 

IFR  Doc.  94-2260  Filed  2-1-94;  8:45  am) 
MLLINO  CODE  3fl10-31-M 


Business  Development  Center 
Applications:  State  of  Alaska 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  July  1, 1994  to  June  30, 1995,  is 
estimated  at  $198,971.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions,  clients  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
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State  of  Alaska  Geographic  Service 
Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  aereement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBE)C  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  p)erforming  the 
work  requirements  included  in  the 
applications  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acpeptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicfint,  and  the 
determination  of  tiiose  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 


of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  in  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
in  March  21, 1994.  Applications  must 
be  postmarked  on  or  before  March  21, 
1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  room  1280,  San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
Cahfomia  94105. 415/744-3001,  March 
1,  1994  at  10  a.m. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera.  Regional  Director  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answrered  by  the  contract  person 
indicated  above,  and  copies  of 
application  kits  and  appHcable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- A  ward  Cost — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  owm  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivahle — No 
award  of  Federal  funds  shall  be  made  to 


an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjiuy,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty  or 
financial  integrity. 

Award  Termination — ^The  Department 
Grants  Officer  may  terminate  any  grant/ 
cooperative  agreement  in  whole  or  in 
part  at  any  time  before  the  date  of 
completion  whenever  it  is  determined 
that  the  award  recipient  has  failed  to 
comply  with  the  conditions  of  tlie  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — ^All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26.  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspyension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
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transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SlOO.OOO. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-lLl,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
apphcable,  a  complete  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "EHsclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DCX^  in  accordance  with  the 
instructions  contained  in  the  award 
dooiment. 

(Catalog  of  Federal  Domestic  Assistance 
11.800  Minority  Business  Development) 
Dated:  January  26, 1994. 
Melda  Cabrera. 

Regional  Director,  San  Francisco  Regional 
Office. 

(FR  Doc  94-2258  Filed  2-1-94;  8:45  am) 
BilUNQ  COOe  3810-21-M 


National  Oceanic  and  Atmospheric 
Administration 

P.O.  012S03q 

Shrimp  Fishery  of  the  Gulf  of  Mexico; 
Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  two  public  hearings  on  draft 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico. 
Amendment  7  proposes  to:  (1)  Define 
overfishing  for  white  shrimp;  (2) 
provide  for  a  framework  adjustment  for 
the  overfishing  definitions  for  brown, 
white,  and  pink  shrimp;  (3)  revise  the 
overfishing  definition  for  royal  red 
shrimp;  and  (4)  eliminate  the  total 
allowable  level  of  foreign  fishing  to 


allow  the  domestic  fleet  to  harvest  the 
optimum  yield. 

DATES:  Written  comments  on  the 
proposed  action  must  be  received  by 
April  22, 1994.  The  hearings  are 
scheduled  as  follows:  Wednesday, 
February  23, 1994,  in  Galveston,  Texas, 
from  6  p.m.  to  8  p.m.  and  Thursday, 
March  3, 1994,  in  Corpus  Christi,  Texas 
from  2  p.m.  to  4  p.m. 
ADDRESSES:  Comments  should  be 
addressed  to  Wayne  E.  Swingle, 
Executive  Director.  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  suite  331, 
Tampa,  FL  33609.  The  hearings  will  be 
held  at  the  following  locations: 

1.  Galveston,  Texas — Ballroom  North, 
Holiday  Iim  on  the  Beach,  5002 
Seawall  Boulevard,  Galveston,  Texas 

2.  Corpus  Christi,  Texas — Marriott 
Bayfront  Hotel,  900  Shoreline 
Boulevard,  Corpus  Christi,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Leary.  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
hearings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sing  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Laura  Mataluni  at  the  above  Council 
address  by  February  15, 1994. 

Dated:  January  27, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-2347  Filed  2-1-94;  8:45  am] 
BtLUNO  COOC  3S10-22-M 


National  Telecommunications  and 
Information  Administration  (NTIA) 

Public  Hearing  on  Universal  Service 
and  the  National  Information 
Infrastructure 

NTIA  will  hold  a  public  hearing, 
titled  "Telecommunications  to  Serve  the 
Cities — Universal  Service  in  Urban 
America"  in  Los  Angeles,  California  at 
the  California  Museiun  of  Science  and 
Industry  (Exposition  Park),  Mark  Taper 
Hall  of  Economics  and  Finance, 
Seminar  Room,  second  floor,  on 
February  16,  1994,  &x)m  8  a.m.  to  4  p.m. 
Demonstrations  of  advanced 
telecommimications  technologies  will 
be  held  from  11:30  a.m.  to  4  p.m.  at  the 
California  Afro- American  Museum  at 
600  Exposition  Park. 

To  register  for  the  hearing,  fax  or  mail 
to  Yvette  Barrett,  NTIA,  Room  4888, 
Herbert  C.  Hoover  Building,  14th  and 
Constitution  Ave.  NW.,  Washington,  DC 
20230.  fax  (202)  482-6173,  on  or  before 
February  14, 1994,  the  following 


information:  name,  title,  company/ 

affiliation,  address,  telephone  number, 

fax  number,  areas  of  interest,  and 

whether  written  testimony  is  intended 

to  be  provided  for  the  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Anderson,  (202)  482-1880,  Office 

of  Policy  Analysis  and  Development. 

Larry  Irving. 

Assistant  Secretary  for  Communications  and 

Information. 

[FR  Doc.  94-2405  Filed  2-1-94;  8:45  am) 

8H.UN0  COOC  3$10-«0-P 


Patent  and  Trademark  Office 

Meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Change  in  notice  of  public 

meeting. 

SUMMARY:  The  location  of  the  meeting  of 
the  Public  Advisory  Committee  for 
Trademark  Affairs,  published  in  the 
Federal  Register  of  January  18,  1994, 
(59  FR  2597)  has  been  changed. 
PLACE:  U.S.  Patent  and  Trademark 
Office,  2900  Crystal  Drive,  South  Tower 
Building,  Arlington,  Virginia,  in  the 
Lobby  level  Conference  Room. 

Dated:  January  28. 1994. 
Fred  E.  McKelvey, 

Acting  Assistant  Secretary  of  Commerce  and 
Acting  Commissioner  of  Patents  and 
Trademarks. 

[FR  Doc.  94-2350  Filed  2-1-94;  8:45  am| 
MLUNO  COM  3610-1C-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Guatemala 

January  27, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  Januay  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
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call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  351/ 
651  is  being  increased  by  recrediting 
unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  61679,  published  on 
November  22,  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  27.  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  12, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1994  and  extending  through 
December  31, 1994. 

Effective  on  January  31, 1994,  you  are 
directed  to  increase  the  limit  for  Categories 
351/651  to  212,000  dozen  i,  as  provided 
under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Guatemala. 

The  guaranteed  access  level  for  Categories 
351/651  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  94-2353  Filed  2-1-94;  8:45  am) 

BILUNQ  COOe  3S10-OR-F 


1  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1993. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
Proposed  Realignment  of  Naval  Air 
Warfare  Center,  Patuxent  River,  MD 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  implemented  by  the  Council  on 
Environmental  (Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  annoimces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  realignment 
of  Naval  Air  Warfare  Center,  Aircraft 
Division  (NAVVCAD)  Patuxent  River, 
Lexington  Park,  Maryland.  This  action 
is  being  conducted  in  accordance  with 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (Pub.  L.  101- 
510)  and  the  specific  1993  base  closure 
and  realignment  decisions  which 
became  effective  in  September  1993. 

The  proposed  action  involves  the 
relocation  of  personnel  and  activities 
from  the  Naval  Air  Systems  Command, 
Arlington,  Virginia,  and  from  NAWCAD 
Trenton,  New  Jersey,  to  NAWCAD 
Patuxent  River  and,  possibly,  to  the 
Naval  Electronic  Systems  Engineering 
Activity  (NESEA)  site,  St.  Inigoes, 
Maryland.  The  Navy  was  directed  to 
close  NESEA  St.  Inigoes  by  the  same 
1993  base  closure  and  realignment 
decisions;  however,  it  was  decided  that 
the  property  would  not  be  disposed  of, 
but  would  be  transferred  to  the  Naval 
Air  Systems  Command  to  support  its 
relocation  to  southeastern  Maryland. 

In  order  to  meet  the  facility  and 
operational  requirements  of  the 
realigning  activities  at  the  two  receiving 
sites,  the  realignment  will  require 
500,000  to  700,000  square  feet  of 
facilities.  These  facility  and  operational 
requirements  will  be  met  through  the 
utihzation  of  existing  space  (renovation 
of  buildings)  and/or  new  construction  of 
facilities,  such  as  administrative 
buildings,  parking  structures,  test  labs 
and  other  support  fecilities. 
Approximately  3,000  additional 
personnel,  with  their  dependents,  will 
relocate  to  support  the  various 
activities. 

Alternatives  addressed  in  the  EIS  will 
focus  on  means  of  meeting  realignment 
requirements  at  NAWCAD  Patuxent 
River,  including  alternative  construction 
site  locations.  The  EIS  will  discuss 
environmental  impacts  resulting  from 
the  construction  and  operation  of 
facilities  as  well  as  expected  associated 
impacts  to  the  local  communities 
resulting  from  the  relocation  of  military 


and  civilian  personnel  and  their 
dependents.  Major  environmental  issues 
that  will  be  addressed  in  the  EIS  will 
include,  but  not  be  limited  to,  impacts 
on  cultural  resources,  terrestrial  and 
aquatic  habitats,  stormwater  runoff, 
noise,  and  air  quality.  Other  impacts  to 
be  considered  will  include  impacts  to 
community  services,  such  as  school 
capacity,  infrastructure,  and  traffic. 
Cumulative  impacts  associated  with  the 
realignment  of  all  personnel  and 
activities  to  the  region  around 
NAWCAD  Patuxent  River  will  be 
considered. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on 
Thursday.  February  17, 1994,  beginning 
at  7  p.m.  at  the  Carter  Office  Building, 
LeonardtouTi,  Maryland.  The  meeting 
will  be  advertised  in  Southern  Maryland 
tri-county  area  newspapers. 

A  brief  presentation  will  precede 
requests  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern.  It  is 
important  that  federal,  state,  and  local 
agencies  and  interested  individuals  take 
this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
EIS.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  his/ 
her  oral  comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  to:  Commanding 
Officer,  Naval  Air  Station  Patuxent 
River,  Building  407,  Patuxent  River, 
Maryland  20670-5409,  (Attn:  Joan 
Hinson).  telephone  (301)  826-7512.  All 
comments  must  be  received  no  later 
than  March  28, 1994. 

Dated:  fanuary  28. 1994. 
Michael  P.  RummeL 

LCDR.  JAGC,  USN.  Federal  Register  Liaison 

Officer. 

IFR  Doc.  94-2348  Filed  2-1-94;  8:45  am] 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Proposod 
Dtsposat  And  Reuse  of  Naval  Air 
Station  Glenview,  Glenvie^M,  IL 

Parsuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Envirornnental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  disposal 
and  reuse  of  Naval  Air  Slation  (NAS) 
Glenview,  Glenview,  Illinois. 

In  accordance  with  recommendations 
of  the  1993  Base  Clc^ure  and 
Realignment  Commission,  the  Navy 
plans  to  close  NAS  Glenview  in  1995. 
Operations  coruluct'Hl  at  NAS  Glenview 
will  be  disestablished  or  relocated  to 
other  Department  of  Defense  locations. 
The  proposed  artion  involves  the 
disposal  of  land,  buildings,  and 
infrastrjcture  of  NAS  Glenview  for 
subsequent  reuse. 

The  Navy  intends  to  analyze  the 
environmental  ejects  of  the  disposal  of 
rJAS  Glenview  based  on  the  reasonably 
foreseeable  reuse  of  the  property,  taking 
into  account  uses  to  be  identified  by  the 
Glenview  Naval  Air  Station  Community 
Reuse  Plaiuiing  Group.  It  is  anticipated 
that  reuse  alternatives  for  NAS 
Glenview  may  include,  but  not  be 
limited  to:  Aviation,  housing,  education 
cr  institutional,  light  industry,  ofGce 
space,  wildlife  preserve,  recreational,  or 
a  combination  of  those  uses.  The  "no 
action"  alternative  of  Navy  retention  of 
NAS  Glenview  land,  buildings,  and 
infrastructure  in  caretaker  status  will 
also  be  addressed  in  the  EIS.  However, 
because  of  the  process  mandated  by  the 
Base  Closure  and  Realignment  Act, 
selection  of  the  "no  action"  alternative 
would  be  considered  impracticable  for 
the  Navy  to  implement 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to:  Air  quality,  water 
quality,  wetlands,  endangered  s[>ecies, 
cultural  resources,  and  socioeconomic 
impacts. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  the  proposed  reuse 
alternatives.  The  Navy  will  hold  a 
public  scoping  meeting  on  Thursday, 
February  17,  19©4.  be^nning  at  7  p.m., 
at  the  Lyceum  Conference  Room. 
Gleobrook  South  High  School 
Auditorium,  4000  West  Lake  Avetme. 
Glenview,  Illinois.  This  meeting  will  be 
advertised  in  area  newspapers. 


A  brief  presentation  will  precede 
request  for  public  comment. 

Navy  representatives  will  be  available 
at  this  meeting  to  receive  comments 
from  the  public  reg3rding  issues  of 
concern  to  the  public  It  is  important 
that  federal,  state,  and  local  agencies 
and  interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed- 
during  the  prepiH^tion  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meedng.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
sp)ecific  issues  or  topics  which  the 
commenter  believes  the  EIS  should 
address.  Written  statements  and/or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  3  March 
1994  to:  Commanding  Officer,  Southern 
Division,  Naval  Facilities  Engineering 
Command,  P  O.  Box  190010,  Charieston, 
SC  29419-9010  (Attn:  Mr.  Thomas 
Burst.  Code  203),  telephone  (803)  743- 
0590. 

Dated:  Januar>'  28, 1994. 

Michael  P.  RammeU 

LCDR.  JACC.  USN,  FedertJ  Register  Ucison 
Officer. 

(FR  Doc.  94-2249  Filed  2-1-94;  8;45  am) 

aaXlMS  CCOC  3«tO-AI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


pocket  No.  ER93-e32-000,  et  at} 

Central  Vermont  Public  Service  Corp. 
et  aL;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  25,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Vermont  Public  Service  Corp. 

{Docket  No.  ER93-932-0001 

Take  notice  that  on  December  27, 
1993,  Central  Vermont  Public  Service 
Corporation  ("Central  Vermont"  or  the 
'*Company")  tendered  for  filing  an 
amendment  to  its  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  2322120  Nora  Scotia  Limited 

[Docket  No.  EG94-16-0G0I 

On  January  18. 1994  "2322120  Nova 
Scotia  Limited"  ("O&M  Sub"),  c/o  Kelly 
A.  Tomblin.  Energy  Initiatives,  Inc.,  One 
Upper  Pond  Road,  Parsippany,  New 
Jersey  07054,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  tlie  Commission's 
Regulations. 

OAM  Sub  states  that  it  is  a  Nova 
Scotia  corporation  formed  to  provide 
certain  operation  and  maintenance 
sen/ ices  to  an  electric  and  steam 
generating  facility  to  be  located  in 
Brooklyn,  the  Province  of  No\'a  Scotia, 
Canada,  which  fcicility  will  be  owned  by 
Brooklyn  Energy  Limited  Partnership,  a 
Nova  Scotia  limited  partnership. 

Comment  date:  Feoruary  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  California  Edison  Co. 

|Dcx:ket  No.  ER93-576-00O1 

Take  notice  that  on  December  20. 
1993,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  3, 1594,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  Corp. 

[Docket  No.  EL94-17-O00I 

Take  notice  that  on  December  29. 
1993,  Florida  Power  Corporation 
(Florida  Power)  tendered  for  filing  a 
Petition  for  Declaratory  Order.  Florida 
Power  requests  that  the  Commission, 
pursuant  to  Section  207  of  the  Rules  of 
Practice  and  Procedure,  issue  a 
declaratory  order  resolving  a  dispute 
between  Florida  Power,  Tampa  Electric 
and  the  City  of  St.  Cloud,  Florida  over 
the  pricing  of  firm  transmission  service. 

Comment  dote.- February  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  2322177  Nova  Scotia  Limited 

[Docket  No.  EG94-1 5-000) 

On  January  18, 1994,  2322177  Nova 
Scotia  Limited  ("Equity  Sub"),  located 
care  of  Kelly  A.  Tomblin,  Energy 
Initiatives,  Inc.,  One  Upper  Pond. 
Parsippany,  New  Jersey,  07054,  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Equity  Sub  intends  to  operate  a  wood- 
fired  cogeneration  facility  with  a  oet 
power  production  capacity  of  26  5  MW. 
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Equity  Sub  is  a  Nova  Scotia  corporation 
fonned  to  acquire  a  limited  partnership 
interest  in  Brooklyn  Energy  Limited 
Partnership,  a  Nova  Scotia  limited 
partnership  formed  to  own  an  electric 
and  steam  generating  facility  to  be 
located  in  Brooklyn,  the  Province  of 
Nova  Scotia,  Canada. 

Comment  date:  February  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entei-gy  Services,  Inc.  and  Gulf  States 
Utilities  Co. 

(Docket  Nos.  EC92-21-000  and  ER92-806- 
004] 

Take  notice  that  on  December  30, 
1993,  Entergy  Services,  Inc.  tendered  for 
filing  copies  of  its  compliance  filing  in 
the  above-referenced  dockets.  On 
January  3, 1994  and  January  11, 1994, 
Entergy  Services,  Inc.  tendered  for  filing 
revised  copies  of  its  December  30,  1993, 
compliance  filing. 

Comment  date:  February  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  Slate  Electric  &  Gas  Corp. 

[Deckel  No.  ER94-191-000  Corp.) 

Take  notice  that  on  December  28, 
1993.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
an  amendment  to  its  November  29,  1993 
filing  in  the  above-referenced  docket. 

Comment  date:  February  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-2292  Filed  2-1-94;  8:45  am) 

BILUNG  COOC  6717-01-P 


[Docket  No.  EF94-5031-000,  et  al.] 

Electric  Rate  and  Corporate  Regulation 
Filings 

January  24. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  States  Department  of 
Energy— Western  Area  Power 
Administration  (Pick-Sloan  Missouri 
Basin  Program-Eastern  Division) 

[Docket  No.  EF94-5031-OO01 

Take  notice  that  on  January  10, 1994. 
the  Deputy  Secretary  of  Energy  tendered 
for  filing,  on  behalf  of  the  Western  Area 
Power  Administration,  revised  rates  for 
firm  power  from  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division.  The  Deputy  Secretary  states 
that  he  has  confirmed  and  approved  the 
revised  rates  on  an  interim  basis. 

Comment  date:  February  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  States  Department  of 
Energy — Western  Area  Power 
Administration  (Parker-Davis  Project) 

[Docket  No.  EF94-5041-O001 

Take  notice  that  on  January  10, 1994, 
the  Deputy  Secretary  of  Energy  tendered 
for  filing,  on  behalf  of  the  Western  Area 
Power  Administration,  revised  rates  for 
firm  power  from  the  Parker-Davis 
Project  and  for  firm  and  nonfirm 
transmission  service  from  the  Parker- 
Davis  Project.  The  Deputy  Secretary 
states  that  he  has  confirmed  and 
approved  the  revised  rates  on  an  interim 
basis. 

Comment  date:  February  7. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  United  States  Department  of 
Enei^ — Western  Area  Power 
Administration  (Loveland  Area 
Projects) 

(Docket  No.  EF94-5181-O00] 

Take  notice  that  on  January  10, 1994. 
the  Deputy  Secretary  of  Energy  tendered 
for  fiUng.  on  behalf  of  the  Western  Area 
Power  Administration,  revised  rates  for 
firm  power  from  the  Loveland  Area 
Projects  and  firm  and  nonfirm 
transmission  service  from  the  Loveland 
Area  Projects  transmission  system.  The 
Deputy  Secretary  states  that  he  has 
confirmed  and  approved  the  revised 
rates  on  an  interim  basis. 

Comment  date:  February  7, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-2291  Filed  2-1-94;  8:45  am) 

BILUNO  COOC  e717-01-P 


[Project  No.  2402-003  Michigan] 

Upper  Peninsula  Power  Co;  Availability 
of  Draft  Environmental  Assessment 

January  27. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  new  license  for  the 
Prickett  Project,  located  on  the  Sturgeon 
River,  in  Baraga  and  Houghton  counties, 
Michigan  and  has  prepared  a  Draft 
Environmental  Assessment  (draft  EA) 
for  the  project.  In  the  draft  EA,  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  existing 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  draft  EA  are  available 
for  review  in  the  Public  Reference 
Branch,  room  3104  of  the  Commission's 
offices  at  941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell.  Secretary.  Federal  Energy 
Regulatory  Commission.  925  North 
Capitol  Street  NE..  Washington,  DC 
20426.  Please  affix  Project  No.  2402  to 
all  comments.  For  further  information, 
please  contact  CarLisa  Linton, 
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Environmental  Coordinator,  at  (202) 

219-2802. 

Lois  D.  Caslull, 

Secretary. 

|FR  Doc.  94-2310  Filed  2-1-94;  ft:45  ami 

BILUN*  OOOC  •717-M-M 

[Docket  No.  RP94-1 13-000,  at  aL] 

Columbia  Gas  Transmission 
Corporatfon,  et  a(.,*  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cohunbia  Gas  Transmission  Corp. 
and  Tennessee  Gas  PipeKae  Co. 

(Docket  No.  RP94-n3-000j 
January  13, 1994. 

Take  notice  that  on  January  10,  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  and  Tennessee  Gas  Pipeline 
Company  (Tennessee)  filed  a  joint 
petition  pursuant  to  section  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  requesting 
an  order  approving  a  stipulation  entered 
into  on  October  1,  1993.  Petitioners  state 
the  stipulation  provides  for  termination 
of  all  firm  transportation  and  storage 
contracts  between  them,  through 
permanent  assignment  of  Tennessee 
capacity  to  Colnmbia's  customers  and 
through  payment  of  an  exit  fee  to 
Tennessee  by  Columbia  for 
abandonment  of  unassigned  capacity  en 
Tennessee. 

Petitioners  state  that  under  the  terms 
of  the  stipulation  Columbia  will  assign 
all  of  its  capacity  rights  under  Contract 
No.  T-2030  (15337  Dth  per  day  of 
'storage  withdrawal  under  Tennessee's 
SS-E  rate  schedule),  and  under  Contract 
Nos.  T-4613/T-4872  (10.425  Dth  per 
day  of  firm  transportation  under 
Tennessee's  FT-B  rale  schedule). 
Columbia  would  also  assign  a  portion  of 
its  rights  under  Cootrad  No.  T-3871 
(263.998  Dth  per  day  of  firm 
transportation  under  Tennessee's  FT-A 
rata  schedule). 

The  petitioners  further  state  Columbia 
will  pay  Tennessee  a  negotiated  exit  fee 
fortcrminaflon  of  the  unassigned 
portion  of  Colimibia's  capacity  rights 
under  Contract  No.  T-3871  and  for 
termination  of  Contact  Nos.  T-3869/T- 
4870  (6.928  Dth  per  day  of  firm 
transportation  under  Tennessee's  FT-B 
rate  schedule).  They  state  the  exit  fee 
will  be  computed  at  the  time  the 
stipulation  becomes  effective,  based  on 
a  formida  that  takes  into  account,  among 
other  thttgs.  the  amouiU  of  unassigned 
capacity,  estimates  of  Tennessee's  rates 
0¥er  the  term  of  the  contracts,  and  the 
net  present  value  of  the  nominal  claim. 


Based  on  a&sumpticms  with  a  January  1, 
1995  effective  date,  petitioners  estimate 
an  exit  fee  of  $36.7  million. 

Petitioners  request  an  order  approving 
recovery  of  the  exit  fee  in  Columbia's 
rates  through  its  TCRA  (transportation 
costs  rate  adjustment)  mechanism.  They 
request  authorization  for  Tennessee  to 
retain  a  portion  of  the  exit  fee  equal  to 
the  amount  it  would  have  collected 
from  Columbia  in  demand  charges  for 
the  unassigned  capacity  through  July  1, 
1995.  Tennessee  proposes  to  credit  the 
remaining  portion  of  the  exit  fee  to  its 
firm  customers  through  its  GSR  cost 
recovery  mechanism. 

Petitioners  further  request 
abandonment  authorization  under 
section  7(b)  of  the  Natural  Gas  Act  for 
the  following  transportation  and 
exchange  services: 

Tennessee 

Rate  Schedule  T-1 3  3 
Rate  Schefhile  T-140 
Rate  Schedule  T-1 4 7 

Tennessee  and  Cohmibia 

Tennessee  Rate  Schedule  X-58 — 
Columbia  Rate  Schedule  X-78 

Tennessee  Rate  Schedule  X-60 — 
Columbia  Rale  Schedule  X-90 

Tennessee  Rate  Schedule  X-66 — 
Columbia  Rate  Schedule  X-119 
Comment  date:  February  1, 1994.  in 

accordance  with  the  Hrst  paragraph  of 

Standard  Paragraph  F  at  the  end  of  this 

notice. 

2.  Texas  Eastern  Transmission  Corp. 

IDocket  Na  CP94-1 78-000) 
January  14, 1994. 

Take  notice  that  on  >anuary  12,  1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.  O.  Box  1642, 
Houston,  Texas  77251-1642,  Gled  in 
Docket  No.  CP94-1 78-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  aiKl 
approval  to  abandon  by  sale  certain 
facilities  in  tbeCaillou  Island  area, 
Terrebonne  Parish.  Louisiana,  all  as 
Dure  fully  set  forth  in  the  appbcation 
which  is  on  file  with  the  Comnission 
and  open  to  public  inspection. 

Specifically.  Texas  Eastern  proposes 
to  abandon,  by  sale  to  The  Of&hore 
Croup,  a  barge  and  appurtensit 
equipment  located  in  the  Caillou  Island 
Field,  Terrebonne  Parish.  I r»ii«;iana 
Texas  Eastern  states  that  it  was 
authorized  to  construct  certain  facilities, 
including  the  barge,  to  connect  natural 
ges  supplies  dedicated  to  i1  by  Louisiana 
Land  and  Exploration  Company  (LLftE). 
LL&E  owns  compression  facilities  on 
the  barge  which  are  used  to  deliver 
natural  gas  to  Texas  Eastern.  LLftE  has 
made  arrangements  with  Texaco,  fnc  to 


provide  compression  service  to  deliver 
the  natural  gas  to  Texas  Eastern.  LL&E 
therefore  no  longer  requires  Texas 
Eastern's  barge  or  the  facilities  on  it. 

Conunent  date:  February  4,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  Na  CP94-182-0001 
January  14. 1994. 

Take  notice  that  on  January  13. 1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  Post  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP94-1 82-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operatea 
sales  tap  to  Exxon  Company,  U.S.A. 
(Exxon)  under  TGPL's  blanket  certificate 
issued  in  Docket  No.  CP83^26-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is^n  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  TGPL  proposes  to 
construct  and  opierate  a  new  sales  tap  to 
Exxon  on  TGPL's  existing  20-inch  South 
McMullen  Lateral  in  McMullen  County. 
Texas.  TGPL  states  that  it  would  use  the 
facilities  to  deliver,  on  an  inlerruptible 
basis,  up  to  400  Mcf  of  natural  gas  per 
day  to  Exxon.  TGPL  would  transport  tlie 
natural  gas  for  Exxon  imder  part  284  of 
the  Commission's  Regulations,  it  is 
stated.  TGPL  states  that  Exxon  would 
reimburse  it  for  the  cost  of  the  facilities. 

TGPL  asserts  that  the  new  sales  tap 
would  not  have  any  significant  impact 
on  TGPL's  peak  day  or  annual  deliveries 
and  is  not  prohibited  by  TGPL*s  gas 
tariff. 

Comment  date:  FelHTiary  28,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  p)erson  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Conunission, 
Washington.  DC  20426.  a  motion  to 
intervene  <x  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parlies 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
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therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  app>ear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  Cling  a  protest.  If  a 
protest  is  filed  and  not  v^ithdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Nattirai  Gas  Act. 
Lob  D.  CasheU. 
Secretary. 

IFR  Doc  94-2294  Filed  2-1-94;  8:45  am) 
BILUNQ  COOC  6717-01-P 

[Docket  No.  JD94-02389T  Oklahoma-69] 

State  of  Oklahoma;  NQPA  Notice  of 
Determination  by  Juris<fictional 
Agency  Designating  Tight  Formation 

fanuary  27,  1994. 

Take  notice  that  on  January  24,  1994, 
the  Corporation  Comm  Lesion  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Hoxbar  Formation. 


underlying  portions  of  Caddo  and  Grady 
Counties,  Oklahoma,  qualifies  as  a  ti^t 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as  all  of 
Section  13,  in  Township  10  North, 
Range  9  West,  and  Section  19,  in 
Township  10  North,  Range  8  West. 

The  notice  of  determination  also 
contains  CHclaboraa's  findings  that  the 
refierenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determation  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  C^shell, 
Secretory. 
IFR  Doc.  94-2313  Filed  2-1-94;  8:45  am) 

BIUJNO  COOe  ITIT-OI-M 

[Docket  No.  CP94-181-000,  et  at.) 

Williams  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Rlirvgs 

January  25,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Co. 

[Docket  No.  CP94-181-000I 

Take  notice  that  on  January  13,  1994, 
Williams  Natural  Gas  Comf)any 
(Williams)  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP94-181-000,  an  application  pursuant 
to  Section  7(b)  of  (he  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
approximately  73.3  miles  of  12-inch  and 
20-incii  transmission  pipeline  located  in 
Alfalfa  County,  Oklahoma  and  Barber, 
Harper,  Sunmer  and  Sedgwick  Counties, 
Kansas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  abandon  by 
reclaim  approximately  8.8  miles  of  12- 
inch  pipeline  and  61.2  miles  of  20-inch 
pipeline  and  to  abandon  in  place 
approximately  3.3  miles  of  20-inch 
pipeline. 

Williams  states  that  all  deliveries 
made  fttim  the  pipeline  to  be  abandoned 
have  been  relocated  to  an  adjacent  6- 
inch  pipeline,  therefore  there  would  be 
no  abandonment  of  service.  Williams 
slates  further  that  the  estimated  cost  of 
abandonment  would  be  approximately 


$227,130  with  an  estimated  salvage 
value  of  $5 25,000. 

Conunent  date:  February  15, 1994,  hi 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pip*  Liae  Co. 

[Docket  No.  CP94-188-000) 

Take  notice  that  on  January  18,  1994, 
Panhandle  Eastern  Pipeline  Company 
(Panhandle),  P.O.  Box  1642.  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP94-188-000  an  application  pursuant 
to  Sections  7  (b)  and  (c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  new  facilities  and  the 
abandonment  of  certain  other  facilities 
in  its  Howell  Storage  Field,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Panhandle  proposes  to 
construct  and  operate  a  new  injection/ 
withdrawal  well  and  approximately  225 
feet  of  8-inch  storage  well  flow  line  in 
its  Howell  Storage  Field  in  Livingston 
County.  Michigan.  Panhandle  states  that 
part  of  the  storage  field  lies  directly 
under  the  City  of  Howell  where  there 
are  no  existing  injection/withdrawal 
wells,  which  resuhs  in  this  portion  of 
the  storage  field  not  being  drained 
efficiently.  The  proposed  well  would 
enable  Panhandle  to  more  efficiently 
cycle  the  portion  of  the  storage  field 
under  the  City  of  Howell,  it  is  stated. 
Panhandle  further  states  that  the 
proposed  well  would  increase  the 
working  gas  inventory  by  about  900.000 
Mcf,  with  a  corresponding  decrease  hi 
the  base  gas  inventory.  Pmhandle 
asserts  that  the  new  facilities  would  not 
increase  the  certificated  maximum 
capacity  of  the  field  or  the  maximum 
peak  day  withdrawal  rate.  Panhandle 
further  proposes  to  connect  an  existing 
well  to  the  new  storage  well  flow  line 
and  to  abandon  in  place  the  4-inch 
storage  well  flow  line  presently 
connecting  the  existing  well  to  the 
storage  field  gathering  system. 

Panhandle  states  that  the  proposed 
well  would  be  drilled  utilizing  new 
horizontal  drilling  technology  at  a 
location  90  feet  from  the  wellhead  of  an 
existing  well.  Panhandle  asserts  that 
because  of  the  experimental  nature  of 
the  new  well,  its  drilling  and 
completion  are  being  done  in 
cooperation  with  the  Gas  Research 
In.stitute  (GRI).  GRI  has  agreed  to  cx)- 
fund  this  project  and  will  share  the 
technical  results  with  other  GRI 
members. 

Panhandle  estimates  the  cost  of  the 
project  to  be  $1,104,200.  which  will  be 
financed  with  general  funds  available  to 
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Panhandle.  GRI  would  contribute 
$300,000  toward  the  cost  of  the  project 
it  is  stated. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  National  Fuel  Gas  Supply 
Corporation 

(Docket  No.  CP94-195-0001 

Take  notice  that  on  January  24,  1994, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  No.  CP94-1 95-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  continue  to 
operate  facilities  constructed  on  an 
emergency  basis  to  implement  an 
interruptible  transportation  service  for  a 
new  shipper,  Songer  Gas  Company 
(Songer),  under  the  blanket  certificate 
issued  in  Docket  No.  CP83-4-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  states  that  on  January 
16, 1994,  a  customer  of  Songer's  notified 
National  Fuel  that  he  and  sixteen  other 
customers  were  out  of  gas.  It  was 
indicated  that  a  phone  call  to  Mr.  Ken 
Songer  revealed  that  he  was  planning  to 
thaw  out  bis  wells  but  that  he  could  not 
get  his  tractor  started.  It  is  then  _ 
indicated  that  on  that  same  day  National 
Fuel  installed  a  temporary  connection  to 
provide  service  for  Songer's  customers 
and  subsequently  filed  a  report  of 
emergency  transaction  with  the 
Commission.  National  Fuel  states  that  it 
proposes  to  continue  the  operation  of 
the  emergency  facility  beyond  the  sixty- 
day  period  permitted  under  the 
emergency  regulations. 

National  Fuel  estimates  total  annual 
deliveries  of  500  Mcf.  National  Fuel 
indicates  that  the  facility  cost 
approximately  $850.  National  Fuel  also 
states  that  the  proposed  delivery  point 
is  not  prohibited  by  its  existing  tariff. 
National  Fuel  further  states  that  the 
addition  of  the  delivery  facilities  would 
have  a  minimal  impact  on  its  peak  day 
and  annual  deliveries. 

Comment  date:  March  11,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
•said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 


intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-2293  Filed  2-1-94;  8:45  am] 
BILUNC  COOE  t717-OI-P 


[Docket  No.  RP94-1 15-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  27, 1994. 

Take  notice  that  on  January  21, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheet: 

Sub  First  Revised  Sheet  No.  98 

The  proposed  effective  date  of  the 
tariff  sheet  is  November  1, 1993. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  recover  stranded  costs 
allocated  to  Algonquin  in  Texas  Eastern 
Transmission  Corporation's  (Texas 
Eastern)  filing  in  Docket  No.  RP93-204- 
000  dated  December  30, 1993.  In 
compliance  with  the  October  29  Order 
in  Docket  No.  RP93-204-000,  Texas 
Eastern  submitted  a  filing  to  recover 
stranded  costs  using  the  allocation 
method  accepted  by  the  Commission  in 
the  December  17  Order  in  Docket  Nos. 
RS92-ll-000,etal. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  3, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-2308  Filed  2-1-94;  8;45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  TM94-1-1 12-003J 

Blue  Lake  Gas  Storage  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  27, 1994. 

Take  notice  that  on  January  21, 1994, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Substitute  First  Revised  Sheet  No. 
5. 
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Blue  Lake  states  that  Substitute  First 
Revised  Sheet  No.  5  inserts  the  portion 
of  the  definition  under  footnote  No.  3 
which  was  inadvertently  omitted  when 
Blue  LaJce  filed  its  First  Revised  Sheet 
No.  5.  In  all  other  respects  Substitute 
First  Revised  Sheet  No.  5  is  the  same  as 
First  Revised  Sheet  No.  5  which  was 
accepted  in  the  above  captioned  Dockets 
by  the  Commission  in  a  January  12, 
1994  Order.  Blue  Lake  requests  that 
October  1. 1993,  the  same  date  that  First 
Revised  Sheet  No.  5  became  effective, 
also  be  the  effective  date  for  Substitute 
First  Revised  Sheet  No.  5. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  Blue  Lake's 
jurisdictional  customer. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  3,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
information  in  the  public  reference 
room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-2315  Filed  2-1-94;  8:45  ami 

BtLLINa  COOC  S717-01-M 


fOoclMt  No.  RP93-4-000} 

Mississippi  River  Transmission  Corp.; 
Informal  Settlement  Conference 

lanuary  27,  1994. 

Take  notice  that  an  informal 
settlement  confereoce  will  be  convened 
in  this  proceeding  on  Monday,  February 
7, 1994,  at  10  ajn.,  and  continuing  on 
Tuesday,  February  8.  1994,  at  10  a.m., 
at  the  oiBces  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street,  NE..  Washington,  DC  for  the 
purpo«e  of  exploring  the  pxjssibie 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(h).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact 
Warren  C.  Wood  at  (202)  208-2091. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-2311  Filed  2-1-94: 8:45  am) 

BILUNO  CODE  6717-01-M 

[Project  No.  2420-001  Utah] 

PacifiCorp  Electric  Operations; 
Availability  of  Draft  Environmental 
Assessment 

January  27,  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Cutler  Project,  located  on  the 
Bear  River  in  Cache  and  Box  Elder 
Counties,  Utah,  near  Logan,  and  has 
prepared  a  Draft  Environmental 
Assessment  pEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  has 
analyzed  the  existing  and  potential 
future  environmental  impacts  of  the 
project  and  has  concluded  that  issuance 
of  a  new  license  for  the  project,  with 
appropriate  environmental  protection 
and  enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  For  further 
information,  contact  Vines  Yearick, 
Environmental  Coordinator,  at  (202) 
219-3073. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  94-2312  FUed  2-1-94;  8:45  mil 

BILUNGCOOE  ftlT-OH-m 

[DodiM  Ho.  RP94-117-000) 

Panhandle  Eastern  Pipe  Line  Ca. 
Proposed  Changes  in  FERC  Gas  Tariff 

January  27, 1994. 

Take  notice  that  on  January  24. 1994 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  2  revised  sheets  listed  on  Appendix 
A  to  the  fiHngr 


Panhandle  states  that  such  changes 
are  made  to  amend  Rate  Schedule  T-39 
for  the  transportation  of  natural  gas  on 
behalf  of  United  Glies  Gas  Company 
(United  Cities)  to  reflect  Trunkline  Gas 
Company's  and  Panhandle's 
transportation  rates  as  approved  in 
Docket  Nos.  RP89-160-000,  RP89-114- 
000,  RP92-165-000.  RS92-25-000,  and 
RS92-22-G00.  et  aL 

Panhandle  respectfully  requests  that 
the  Commission  grant  such  waivers  as 
may  be  necessary  for  the  acceptance  of 
the  tariff  sheets  submitted  herewith,  to 
become  effective  on  the  dates  shown 
thereon. 

Panhandle  states  that  a  copy  of  this 
letter  and  enclosures  was  served  on 
United  Qties  and  the  respective  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  3.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-2316  Filed  2-1-94;  8:45  ara|_ 

BILUNO  COOC  •717-01-M 

[Docket  No.  RP94-1 16-0001 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  f^RC  Gas  Tariff 

January  27, 1994. 

Take  notice  that  on  January  24, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  the  {allowing 
tarifT  sheets: 

Proposed  to  be  Effective  October  1. 1993 
Revised  2nd  Sub  Original  Sheet  No.  62S 

Proposed  to  be  Effective  October  3.  1 993 
2nd  Revised  2Qd  Sub  Origuial  Sheet  Na 
628 

Proposed  to  be  Effective  November  1,  J  993 
2nd  Sub  First  Revised  Sheet  No.  628 

Texas  Eastern  states  that  the  propo«>ed 
tariff  sheets  leflect  the  inclusios  o£ 
references  to  Rate  Schedule  LLFT, 
effective  October  1. 1993,  and  Rate 
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Schedule  VKFT,  effective  October  3, 
1993,  in  the  definition  of  GSR  Demand 
Account  and  in  Section  15.2(D)  of  the 
General  Terms  and  Conditions.  In 
addition.  Texas  eastern  states  that  the 
tariff  sheets  reflect  the  inclusion  of  the 
mitigation  measure  for  Rate  Schedule 
SCT  Customers  filed  on  November  15, 
1993  in  Docket  No.  RS92-1 1-020  and 
approved  by  the  Commission's  "Fourth 
Cirder  on  Compliance  Filing  and  Third 
Order  on  Rehearing"  issued  December 
17,  1993  in  Docket  No.  RS92-11.  et  al., 
to  be  effective  June  1, 1993. 

The  proposed  effective  date  of  the 
tariff  sheets  are  October  1,  1993,  October 
3. 1993  and  November  1, 1993,  as 
shown  above. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  3, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-2307  Filed  2-1-94;  8:45  ami 
MLUNG  cooc  (nr-oi-M 


[DocKet  Nos.  RP93-1 06-000,  et  al.] 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

January  27,  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at  10 
a.m.  on  February  4, 1994,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington.  EXZ,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 


Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 
1076,  or  Arnold  H.  Meltz  (202)  208- 
2161. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-2309  Filed  2-1-94;  8:45  ami 

BIUINC  cooc  STU-OI-M 


[DocKet  No.  TM94-&-2S-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  27, 1994. 

Take  notice  that  on  January  24,  1994 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  (1)  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
FT-NT,  (2)  transportation  service 
purchased  from  National  Fuel  Gas 
Supply  Corporation  (National  Fuel) 
under  its  Rate  Schedule  X— 42  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  TGPL's  Rate 
Schedule  LSS,  (3)  transportation  service 
purchased  from  National  Fuel  under  its 
Rate  Schedule  X-54  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
SS-2  and  (4)  transportation  service 
purchased  from  National  Fuel  under  its 
Rate  Schedule  X-58  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL's  Niagara  Import 
Point  Project — System  Expansion 
(NIPPs-SE)  firm  transportation  service. 
The  tracking  filing  is  being  made 
pursuant  to  Section  4  of  TGPL's  Rate 
Schedule  FT-NT,  Section  4  of  TGPL's 
Rate  Schedule  LSS,  Section  4  of  TGPL's 
Rate  Schedule  SS-2  and  Section  8.01(i) 
of  TGPL's  NIPPs-SE  Rate  Schedules  X- 
315,  X-316,  X-318  and  X-324. 

TGPL  states  that  included  in 
Appendices  B  through  E  attached  to  the 
filing  are  the  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  FT-NT,  LSS, 
SS-2  and  NIPPs-SE  rates,  respectively. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT, 
LSS,  SS-2  and  NIPPs-SE  customers  and 
interested  State  Commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  3, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-2317  Filed  2-1-94;  8:45  ami 

BILUNG  COOE  6717-01-M 

[Docket  No.  TM94-2-43-001] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

January  27,  1994. 

Take  notice  that  on  January  21,  1994, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Second  Substitute  Second  Revised 
Sheet  No.  6A.  The  proposed  effective 
date  of  this  tariff  sheet  is  January  1, 
1994. 

WNG  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
order  issued  December  30,  1993  in 
Docket  Nos.  TM94-3-20-000,  et  al.  The 
order  required  all  interstate  pipelines 
that  are  members  of  GRI  that  have  tariff 
provisions  applicable  to  new  customers 
that  differ  from  the  method  of 
determining  new  customers'  load  factors 
set  forth  in  the  order,  to  revise  their 
tariffs.  In  accordance  with  the  order, 
WNG  is  refiling  Sheet  No.  6A  to  include 
the  high  load  factor  rate. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February  3, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceedings.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-2314  Filed  2-1-94;  8:45  am) 

B4LUNa  CODE  «717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4832-71 

Clean  Air  Act;  Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  the  1994  EPA  SOj 
Allowance  Auctions. 

SUMMARY:  Pursuant  to  Title  IV  of  the 
Clean  Air  Act  and  40  CFR  Part  73.  the 
EPA  is  responsible  for  implementing  a 
program  to  reduce  emissions  of  sulfur 
dioxide  (SO2),  a  precursor  of  acid  rain. 
The  centerpiece  of  the  SO2  control 
program  is  the  allocation  of  transferable 
allowances,  or  authorizations  to  emit 
SO2,  which  are  distributed  in  limited 
quantities  for  existing  utility  units  and 
which  eventually  must  be  held  by 
virtually  all  utility  units  to  cover  their 
SO2  emissions.  These  allowances  may 
be  transferred  among  polluting  sources 
and  others,  so  that  market  forces  may 
govern  their  ultimate  use  and 
distribution,  resulting  in  the  most  cost- 
effective  sharing  of  the  emissions 
control  burden.  In  addition,  EPA  is 
directed  under  Section  416  of  the  Act  to 
conduct  annual  sales  and  auctions  of  a 
small  portion  of  allowances  (2.8%) 
withheld  from  the  total  allowances 
allocated  to  utilities  each  year.  Sales 
and  auctions  are  exp)ected  to  stimulate 
and  support  such  a  market  in 
allowances  and  to  provide  a  public 
source  of  allowances,  particularly  to 
new  units  for  which  no  allowances  are 
allocated.  Today,  the  Acid  Rain  Division 
is  giving  notice  of  the  second  annual 
SO2  allowance  auctions.  The  regulations 
governing  the  auctions  and  sales  were 
promulgated  on  December  17, 1991  (40 
CFR  part  73,  subpart  E). 

EPA  has  delegated  the  administration 
of  the  EPA  allowance  auctions  to  the 
Chicago  Board  of  Trade  (CBOT).  The 
auctions  will  be  conducted  under  the 
regulations  cited  above.  Anyone  can 
participate  in  the  EPA  auctions  and 
bidders  are  not  restricted  as  to  the 
quantity  or  price  of  their  bid. 
Allowances  sold  at  the  auctions  will  be 
sold  to  the  highest  bidder  until  no 
allowances  remain.  The  1994  auctions 
will  consist  of  one  "spot"  auction  and 


two  "advance"  auctions.  Allowances 
sold  in  the  spot  auction  are  useable  for 
compliance  beginning  in  1995. 
Allowances  sold  in  the  6- year  advance 
auction  are  useable  for  compliance 
beginning  in  2000;  allowances  sold  in 
the  7-year  advance  auction  are  useable 
for  compliance  beginning  in  2001. 
25,000  allowances  will  be  sold  in  the  6- 
year  advance  auction,  which  are  the 
unsold  allowances  from  the  1993  direct 
sale.  50,000  spot  allowances  will  be  sold 
in  the  spot  auction  and  100,000 
allowances  will  be  sold  in  the  7-year 
advance  auction.  Bid  Forms  for  the  1994 
auctions  must  be  received  by  the  CBOT 
by  the  close  of  business  on  March  22, 
1994.  The  auctions  themselves  will  be 
conducted  on  March  28, 1994,  with  the 
results  announced  the  next  day. 

CBOT  will  also  sell  in  the  1994 
auctions  any  spot,  6-year  advance,  or  7- 
year  advance  allowances  that  are  offered 
by  others  holding  allowances  in  EPA's 
Allowance  Tracking  System.  However, 
offered  allowances  will  be  sold  after  the 
allowances  that  were  withheld  from  the 
utilities,  so  offered  allowances  will 
consequently  be  sold  at  a  lower  price 
than  the  withheld  allowances.  Owners 
of  offered  allowances  may  set  a 
minimum  price  for  their  allowances.  To 
offer  allowances  in  the  EPA  auctions, 
owners  of  allowances  must  submit  an 
SO2  Allowance  Offer  Form  to  EPA  by 
the  close  of  business  on  March  11,  1994. 
The  auction  and  sale  regulations  require 
that  offer  forms  be  received  by  EPA  no 
later  than  15  business  days  prior  to  the 
date  of  the  auctions,  which  would  be 
March  4, 1994.  However,  this  year,  the 
date  that  offer  forms  must  be  received 
by  EPA  is  being  extended  to  March  11. 
1994  due  to  the  delay  in  the  opening  of 
the  Allowance  Tracking  System.  This 
extension  will  not  be  implemented 
permanently  and  only  applies  to  the 
1994  auctions. 
ADDRESSES: 
U.S.  EPA  Acid  Rain  Division  (6204J). 

Attn:  Auctions  and  Sales.  401  M  St., 

SW..  Washington,  DC  20460. 
Chicago  Board  of  Trade.  Attn:  EPA 

Auctions,  141  W.  Jackson  Blvd.,  suite 

2240,  Chicago,  IL  60604. 

Forms  needed  to  participate  in  the 
EPA  auctions  will  be  available  from  the 
Acid  Rain  Division  by  February  14, 
1994.  To  obtain  forms,  call  the  Acid 
Rain  Hotline  at  (202)  233-9620. 
FOR  FURTHER  INFORMATION:  Information 
on  bidding  in  the  1994  EPA  auctions 
can  be  found  in  the  brochure  "How  to 
Bid  in  the  EPA  SO2  Allowance 
Auctions,  Second  Annual  Auctions — 
March  28, 1994;"  general  information 
on  the  EPA  auctions  can  be  found  in  the 
"Acid  Rain  Program  Allowance 


Auctions  and  Direct  Sales"  fact  sheet. 
These  publications  can  be  obtained  by 
calling  the  Add  Rain  Hotline  or  by 
writing  to  EPA  at  the  address  listed 
above. 

Dated:  January  25. 1994. 
Brian  J.  McLean, 
Director,  Acid  Rain  Division. 
(PR  Doc.  94-2355  Filed  2-1-94;  8:45  am] 

BILLMOCOOC  9atO-60-P 


[FRL-4832-6] 

Put>lic  Water  System  Supervision 
Program  Revision  for  Puerto  Rico 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
Puerto  Rico  is  revising  its  approved 
Public  Water  System  Supervision 
Primacy  Program.  Puerto  Rico  has 
adopted  drinking  water  regulations  that 
satisfy  the  national  Primary  Drinking 
Water  Regulations  (NPDWR)  for  the 
Surface  Water  Treatment  Rule  (SWTR) 
and  the  Total  Coliforms  Rule  (TCR) 
promulgated  by  USEPA  on  June  29, 
1989  (54  FR  27486  and  54  FR  27544) 
respectively. 

The  USEPA  has  determined  that 
Puerto  Rico's  SWTR  and  TCR 
regulations  are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
that  Puerto  Rico  continues  to  meet  all 
requirements  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register  • 

Notice.  If  a  substantial  request  for  a  V 

public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  be  held  and  a  notice  will 
be  given  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  bearing  on  his 
or  her  own  motion,  this  determination 
shall  become  final  and  effective  thirty 
(30)  days  after  publication  of  this 
Federal  Register  Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 


1 


4920  Federal  Register  /  VoL  59,  No.  22  /  Wednesday,  February  2,  1994  /  Notices 


(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Re^onal 
Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing;  and 

(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency — Region  D,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York.  Nev*r  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Puerto  Rico  Department  of  Health.  Public 

Water  System  Supervision  Program. 

Edificio  A.  Centre  Medico.  Call  Box  70184. 

San  Juan,  Puerto  Rico  00909. 
USEPA-Caribbean  Field  Office.  Office  2A. 

Podiatry  Center  Building,  1413  Fernandez 

Junco*  Avenue.  Santurce,  Puerto  Rico 

00909. 
U.S.  Environmental  Protection  Agency — 

Region  11.  Public  Water  System 

Supervision  Section  Room  S53.  Jacob  K. 

Javits  Federal  Building,  26  Federal  Plaza. 

New  York,  New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  E.  Andrews,  Chiet  Drinking  and 
Groimdwater  Protection  Branch.  U.S. 
Envirorunental  Protection  Agency — 
Region  D,  (212)  264-1800. 

Authority:  Section  1413  ol  the  Safe 
Drinking  Water  Act,  as  amended,  and  40  CFR 
142.10  of  the  NFDWR. 

Dated:  January  11. 1994. 

WiUiam  J.  Muszynsld. 

Acting  Regional  Adminstrator,  EPA.  Begion 

2. 
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[FRL-4831-4] 

Radiation  Cleanup  Regulation 
Subcontnrtttee  of  the  National  Advisory 
Council  for  Environmental  Pollqf  and 
Technology;  Public  Meeting 

ACetCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act.  PL92563.  EPA  gives 
notice  that  the  Radiation  Cleanup 
Regulation  Subconunittee  of  the 
National  Advisory  Council  for 
Environmental  PoUcy  and  Technology's 
(NACEPT)  Environmental  Information 


and  Assessments  (EIA)  Committee  will 
meet  by  conference  call  on  Thursday. 
February  24. 1994,  from  1  p.m.  to  4 
p.m..  EST.  The  Subcommittee  provides 
advice  to  EPA  regarding  the 
development  of  regulations  to  be 
applied  to  sites  contaminated  with 
radioactive  material. 

The  Agency  received  the  benefit  of 
Subcommittee  members'  views  on 
appropriate  risk/cleanup  levels,  future 
land  use,  and  site  specific  pubUc 
involvement  at  the  open  subcommittee 
meeting  of  October  18-19. 1993.  This 
conference  call  will  provide  an  update 
on  how  those  views  have  helped  inform 
the  Agency's  decision-making  process  to 
date  as  regulatory  development 
progresses.  There  will  also  be  a  limited 
discussion  of  regulations  governing  the 
disposal  of  wastes  generated  during 
cleanup  operations,  which  are  in  the 
preliminary  stages  of  development.  This 
confierence  call  is  primarily  intended  to 
provide  an  intermediate  update  for 
subcommittee  members.  It  is  anticipated 
that  a  full-scale  subcommittee  meeting 
will  be  held  in  the  Spring  for  in-depth 
discussion  of  all  pertinent  issues. 

For  additional  information,  contact 
Miles  Kahn,  Designated  Federal  Official, 
Office  of  Radiation  and  Indoor  Air, 
Radiation  Studies  Division,  Mailcode 
6603J,  401  M  Street,  SW.,  Washington, 
DC  20460.  Phone:  202-233-9384  or 
FAX:  202-233-0650.  Individuals 
wishing  to  participate  in  the  conference 
call  as  audience  or  commenters  should 
call  the  Designated  Federal  Official  as 
soon  as  possible,  since  there  is  a  limited 
number  of  conference  lines  available. 

Members  of  the  public  wishing  to 
submit  comments  on  the  issues 
discussed  by  the  subcommittee  should 
submit  them  in  writing  to:  USEPA — 
Mail  Stop  6102;  Air  Docket  No.  A-93- 
27;  Room  M-1500;  First  Floor, 
Waterside  Mall;  401  M  St..  SW., 
Washington.  DC  20460. 

Dated:  January  24, 1994. 
Morris  Altscfauler, 

Acting  Director.  Office  of  Cooperative 

Environmental  Management. 

(FR  Doc  94-2276  Filed  2-1-94;  8:45  am) 

BH.UNQ  COOC  1560-SD-M 


[OPP-30360;  FRL-4757-31 

Micro  Flo  Co.;  Application  to  Register 
a  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  submitted  by  Micro 
Flo  Company,  to  register  the  pesticide 


product  Com  Rootworm  Granular  Bait, 
a  biological  insecticide  containing  an 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  March  3, 1994. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  docimient  control 
number  [OPP-30360)  and  the  file 
symbol  (51036-ENU)  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Attention  PM  18,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460,  In  person,  bring 
comments  to:  Envirormiental  Protection 
Agency.  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
18.  Phil  Hutton,  Registration  Division 
(7505C).  Rm.  213.  CM  #2.  (703-305- 
7690). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  Micro  Flo 
Company,  P.O.  Box  5948,  Lakeland,  FL 
33807,  to  register  the  pesticide  product 
Com  Rootworm  Granular  Bait  (File 
Symbol  51036-ENU),  a  biological 
insecticide.  This  product  contains  the 
following  plant  floral  volatile  attractants 
as  active  ingredients:  cinnamaldehyde, 
cinnamyl  alcohol,  4-melhoxy 
cinnamaldehyde,  3-phenyl  propanol,  4- 
methoxy  phenethyl  alcohol,  indole,  and 
1,2.4  trimethoxybenzene,  ingredients 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(4)  of  FIFRA. 

The  product  was  classified  for  general 
outdoor  use  against  adult  Diabroticine 
com  rootworms  and  cucumber  beetles 
DiabmUca  and  Acalymma  species  on 
specific  raw  agricuhural  commodities 
and  ornamentals.  Notice  of  receipt  of 
the  application  does  not  imply  a 
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decision  by  the  Agency  on  the 
application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  available  in  the  Public 
Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  h-om  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registration. 
Dated:  January  24, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Pegistration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc  94-2279  Filed  2-1-94;  8:45  am) 
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[FRL-48324] 

AERR  Co.  Site,  Unincorporated 
Jefferson  County,  Colorado;  Notice  of 
Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement;  request  for 

public  comment. 

SUMMARY:  In  accordance  with  section 
122(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.Q  9622(i),  as  amended  by  the 
Su{>erfund  Amendments  and 
reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  AERR  Co.  site  in  unincorporated 


Jefferson  County,  Colorado.  The 
proposed  administrative  settlement 
resolves  an  EPA  claim  under  section 
107  of  CERCLA.  42  U.S.C.  9607  against 
Adolph  Coors  Company,  Ball 
Corporation,  Continental  Can  Company, 
The  Denver  Post  Corporation,  Eastman 
Kodak  Company,  Eaton  Corporation, 
Entrada  Industries,  Inc,  Hewlett- 
Packard  Company,  Pease  Industries, 
Sterling  Stainless  Tube  Corporation,  and 
Syntax  Chemicals,  Inc.  The  settlement 
requires  the  settling  parties  to  pay 
$488,867.41  to  the  Hazardous 
Substances  Superfund. 
-  For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at 
EPA  Region  VlII's  Superfund  Records 
Center,  which  is  located  on  the  8th  floor 
of  the  North  Tower,  at  999  18th  Street, 
Denver,  Colorado. 

DATES:  Comments  must  be  submitted  by 
March  4, 1994. 
ADDRESSES:  The  proposed 
administrative  settlement  and 
additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  EPA  Region 
VIII's  Superfund  Records  Center,  at  the 
address  listed  above.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Carol  Pokomy  (8HVVM-ER), 
Enforcement  Specialist,  USEPA,  999 
18th  Street,  suite  500,  Denver,  CO 
80202-2466.  Comments  should 
reference  the  AERR  CO.  Site,  Jefferson 
County,  CO,  EPA  Docket  No.  CERCLA- 
VIII-94-04,  and  should  be  addressed  to 
Ms.  Pokomy  at  the  address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Silver,  Office  of  Regional 
Counsel,  (303)  294-7570. 

Dated:  November  23, 1993. 
Kerrigan  G.  Clough, 
Acting  Regional  Administrator. 
IFR  Doc.  94-2277  Filed  2-1-94;  8:45  am] 
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FEDERAL  MARmME  COMMISSION 

U.SJCentral  America  Liner 
Association,  et  al.;  Notice  of 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 


Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

y4gree/iient  No.:  202-010987-019. 

Title:  U.S./Central  America  Liner 
Association. 

Parties; 

Crowley  American  Transport.  Inc. 

Seaboard  Marine,  Ltd. 

Sea-Land  Service,  Inc 

Synopsis:  The  proposed  amendment 
(1)  changes  the  name  of  the  Agreement 
to  the  Latin  American  Shipping  Service 
Association;  (2)  adds  King  Ocean 
Central  America.  S.A.,  and  Tropical 
Shipping  and  Construction  Co.,  Ltd.,  as 
parties  to  the  Agreement;  (3)  clarifies 
the  intermodal  portion  of  the  geographic 
scope;  (4)  modifies  the  alternate  port 
service  authority  to  ports  within  a  trade 
area  section;  (5)  authorizes  the  parties  to 
interchange  equipment;  (6)  revises  the 
trade  area  sections  of  the  Agreement  and 
authorizes  parties  to  limit  their 
participation  in  such  sections;  (7) 
modifies  Article  11,  Prohibited  Acts,  to 
conform  to  Commission  regulations  and 
to  clearly  delineate  the  parties' 
obligations;  (8)  revises  independent 
action  provisions;  and  (9)  revises  service 
contract  provisions.  The  amendment 
also  restates  the  Agreement. 

Agreement  No.:  224-200563-002. 

Title:  Port  of  Oakland/Trans  Pacific 
Container  Service  Corporation  Terminal 
Agreement. 

Parties: 

Port  of  Oakland  ("Port") 

Trans  Pacific  Container  Service 
Corporation  ("TPCC"). 

Synopsis:  The  proposed  amendment 
would  permit  the  Port  to  assign  certain 
marine  terminal  facilities  to  TTCC  for 
the  25  year  term  of  the  Agreement. 

Agreement  No.:  224-200842. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Sea-Land  Service,  Inc. 
Container  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port") 

Sea-Land  Service,  Inc.  ("Sea-Land") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Sea-Land  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export     - 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
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during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200843. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/D.B.  Turkish  Cargo  Lines 
Container  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port") 

D.  B.  Turkish  Cargo  Lines 
("Turkish"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Turkish  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  &t)m 
the  Port. 

Agreement  No.:  224-200845. 

Title:  Port  of  Galveston/Sun  Line 
Cruises  Terminal  Agreement. 

Parties: 

Port  of  Galveston  ("Port") 

Sun  Line  Cruises  ("Sun  Cruises") 

Synopsis:  The  proposed  Agreement 
would  permit  Sun  Line  to  pay  the  Port 
dockage  charges  that  were  in  effiect  on 
February  1. 1993.  for  the  term  of  the 
Agreement. 

Dated:  January  27, 1994. 

By  Order  of  the  Federal  Maritime 
Commission 
Joseph  C  Polking, 
Secretary. 
IFR  Doc  94-2284  FUed  2-1-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Bank  of  Waunakee  Employe*  Stock 
Ownership  Plan,  en  a<.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  thig  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
25,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1 .  Bank  of  Waunakee  Employee  Stock 
Ownership  Plan,  Waunakee.  Wisconsin; 
to  become  a  bank  holding  company  by 
acquiring  95  percent  of  the  voting  shares 
of  Waunakee  Bank  Shares,  Inc., 
Waunakee,  Wisconsin,  and  thereby 
indirectly  acquire  Bank  of  Waimakee, 
Waunakee,  Wisconsin. 

2.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  Financial  Center 
Corporation.  Holland,  Michigan,  and 
thereby  indirectly  acquire  Paragon  Bank 
&  Trust,  Holland,  Michigan. 

3.  Mutual  Bancshares  Corporation, 
Milwaukee,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  Mutual  Savings  Bank, 
Milwaukee,  Wisconsin,  a  de  novo  bank, 
which  will  merge  with  Mutual  Savings 
Bank.  Brown  Deer.  Wisconsin. 

4.  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan,  and  Old  Kent- 
Illinois,  Inc..  Chicago,  Illinois;  to 
acquire  100  percent  of  the  voting  shares 
of  Edgemark  Financial  Corporation. 
Chicago,  Illinois,  and  ther^y  indirectly 
acquire  Merchandise  National  Bank, 
Chicago.  Illinois;  Edgewood  Bank, 
Countryside,  Illinois;  EdgeMark  Bank- 
Lombard,  Lombard,  Illinois;  First 
National  Bank  of  Lockport.  Lockport, 
Illinois;  and  EdgeMark  Bank-Rosemont, 
Rosemont,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  26, 1994. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  94-2305  Filed  2-1-94;  8:45  am) 

BtLUNO  COOC  atlO-M-M 


Robert  W.  Hanson;  Change  in  Bank  . 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  22, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Robert  W.  Hanson,  Eden  Prairie, 
Minnesota;  to  acquire  an  additional  13.3 
percent  of  the  voting  shares  of  St.  Joseph 
Bancshares,  Inc.,  St.  Joseph,  Minnesota, 
for  a  total  of  33.4  percent,  and  thereby 
indirectly  acquire  First  State  Bank,  St. 
Joseph.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  27, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc  94-2322  Filed  2-1-94;  8:45  am) 

BILUNO  CODC  SMCMH-P 


Dann  Gerald  Snow,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  fisted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
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or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  22. 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Danny  Gerald  Snow,  Manassas, 
Virginia;  to  acquire  an  additional  3.27 
percent  of  the  voting  shares  of  Security 
Bank  Corporation,  Manassas.  Virginia, 
for  a  total  of  10.67  percent. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Preston  Turner  Bostwick,  Arlington. 
Georgia;  to  retain  60.3  percent  of  the 
voting  shares  of  B.H.C..  Inc..  Arlington. 
Georgia,  and  thereby  indirectly  acquire 
Bostwick  Banking  Co..  Arlington, 
Georgia. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  James  L  Blin,  Osprcy.  Florida; 
Bywater  Properties,  Iowa  Qty.  Iowa; 
Willis  Crees.  Waterloo,  Iowa;  Collin 
Fritz,  Peoria,  Arizona;  Vernon  Hoffman, 
Independence,  Iowa;  William  Kuehn, 
Sumner,  Iowa;  Gary  Short  and  Harriet 
Short,  both  of  Independence,  Iowa;  to 
acquire  an  additional  68.35  percent  of 
the  voting  shares  of  Independence 
Bancshares.  Inc..  Independence.  Iowa, 
for  a  total  of  81.91  percent,  and  thereby 
indirectly  acquire  Security  State  Bank, 
Independence,  Iowa,  and  First  State 
Bancorporation,  Independence,  Iowa, 
and  thereby  indirectly  acquire  Northeast 
Security  Bank.  Sumner.  Iowa. 

2.  Van  A.  Dukeman,  David  J.  Downey 
George  T.  Shapland  and  Gregory  B. 
Lykins,  all  of  Champaign.  Illinois;  to 
acquire,  as  a  group,  33.19  percent  of  the 
voting  shares  of  Banklllinois  Financial 
Co..  Champaign.  Illinois,  and  thereby 
Indirectly  acquire  Bank  of  Illinois  in 
Champaign,  Illinois. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Albert  Funnan,  Glenview,  Illinois; 
to  acquire  45.4  percent;  Robert  Cook, 
Union  Grove,  Wisconsin,  to  acquire  7.6 
percent;  Robert  Durham,  Austin,  Texas, 
to  acquire  7.6  f>ercent;  Howard  Marvin, 
Palm  Desert,  California,  to  acquire  7.6 
percent;  and  Robert  Wunsch,  Austin. 
Texas,  to  acquire  7.6  percent  of  the 
voting  shares  of  Hutto  State  Bank, 
Hutto,  Texas. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 


1.  Kahanidin  Latief,  Jakarta. 
Indonesia;  to  acquire  33.3  percent  of  the 
voting  shares  of  Bank  of  San  Francisco 
Company  Holding  Company,  San 
Francisco,  California,  and  thereby 
indirectly  acquire  Bank  of  San 
Francisco,  San  Francisco,  California. 

Board  of  Governors  of  the  Federal  Reserve 

System,  January  26, 1994. 

Jennifier  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[PR  Doc.  94-2306  Filed  2-1-94;  8:45  am] 

BiLUNO  COOe  e21fr-P-M 


Southwest  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
25, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Southwest  Bancshares,  Inc., 
Jonesboro,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  First  Bank 
of  Arkansas,  Kensett,  Arkansas. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Peoples  Bancshares,  Inc.,  Clay 
Center.  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Peoples  National  Bank.  Clay  Center, 
Kansas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  27. 1994. 

Jennifier  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[PR  Doc  94-2323  Filed  2-1-94;  8:45  ami 

BILUNO  COOf  tZKMn-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Low  Level  Exposure  to  Chemicals  and 
Neurologic  Sensitivity;  Meeting 

Name:  Conference  on  Low  Level  Exposure 
to  Chemicals  and  ^4eu^ologic  Sensitivity. 

Times  and  Dates:  8  a.m.-5:15  p.m..  April 
6. 1994.  8  ajn.-4  p.m.,  April  7,  1994. 

Place:  The  Stouffer  Harbor  Place  Hotel,  202 
East  Pratt  Street.  Baltimore,  Mar>land,  21202, 
telephone  410/547-1200. 

Status:  The  entire  meeting  will  be  open  to 
the  public,  limited  only  by  space  available. 

Purpose:  To  explore  clinical  observations 
and  basic  researcn  information  potentially 
relevant  to  neurobiologic  mechanisms  of 
sensitivity  to  low  level  chemical  exposures, 
and  to  discuss  possible  tools  for  advancing 
the  understanding  of  the  neurological  effec-ts 
of  low  level  environmental  chemical 
exposures.  The  information  gained  from  this 
meeting  will  be  used  by  the  Agency  for  Toxic 
Substance  and  Disease  registry  (ATSDR)  to 
develop  testable  hypotheses. 

Contact  Persons  for  More  Information: 
Patricia  Price.  M.D.,  ATSDR.  Mailstop  E-33, 
1600  Qifton  Road,  NE..  Atlanta,  Georgia, 
telephone  404/639-6204;  Frank  Mitchell. 
M.D.,  ATSDR.  Mailstop  E-28, 1600  Qifton 
Road,  NE.,  Atlanta,  Georgia,  telephone  404/ 
639-0700. 

Dated:  January  27, 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
[PR  Doc.  94-2329  Filed  2-1-94;  8:45  am) 

BILUfW  COOC  41M-70-M 


Centers  for  Disease  Control  and 
Prevention 

Hospital  Infection  Control  Practices 
Advisory  Committee:  Subcommittee 
on  Prevention  and  Control  of 
Antimicrobial  Resistant 
Microorganisms  in  Hospitals;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  Subcommittee  on  Prevention  and 
Control  of  Antimicrobial  Resistant 
Microor^ganisms  in  Hospitals. 

Time  and  Dote:  9  a.m.-3:30  p.m.,  February 
18.  1994. 

Place:  CDC,  Auditorium  A.  1600  Qifton 
Road.  NE.,  Atlanta,  Georgia  30333. 
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Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  review 
current  knowledge  about  the  epidemiology 
and  laboratory  asf)ects  of  antimicrobial 
resistance  among  nosocomial  pathogens  and 
develop  an  agenda  for  a  workshop  later  this 
year  to  revise  and/or  develop 
recommendations  to  control  these  pathogens 
in  acute  care  settings. 

Matters  to  be  Discussed:  The  subcommittee 
will  hold  its  second  meeting  to  review 
current  knowledge  about  the  epidemiology 
and  laboratory  aspects  of  vancomycin 
resistance  in  enterococci  and  develop  a 
comprehensive  strategic  plan  to  detect, 
prevent,  and  control  resistant  enterococci  in 
U.S.  hospitals.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person  for  More  Information:  Julia 
S.  Gamer,  R.N..  M.N.,  Nurse  Consultant, 
Hospital  Infections  Program,  NCID,  CDC. 
1600  Clifton  Road,  NE.,  Mailstop  A-07, 
Atlanta,  Georgia  30333,  telephone  404/639- 
1552. 

Dated:  January  27, 1994. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
ICDC). 
IFR  Doc.  94-2330  Filed  2-1-94;  8;45  am) 

BILUMG  CODE  41W-1S-M 


Food  and  Drug  Administration 
[Docket  No.  93F-0483] 

Rio  Linda  Chemical  Co..  Inc.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
tliat  Rio  Linda  Chemical  Co.,  Inc.,  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  chlorine 
dioxide  to  disinfect  waters  contacting 
fresh  meat,  fresh  poultry,  processed 
meat,  and  processed  poultry. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  4, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration,  200  C  St.  S\V., 
Washington,  DC  20204-0001,  202-254- 
9519. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 


notice  is  given  that  a  food  additive 
petition  (FA?  4A4408)  has  been  filed  by 
Rio  Linda  Chemical  Co.,  Inc.,  410  North 
10th  St.,  Sacramento,  CA  95814.  The 
petition  proposes  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  chlorine  dioxide  to 
disinfect  waters  contacting  fresh  meat, 
fresh  poultry,  processed  meat,  and 
processed  poultry. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  March  4, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  24. 1994. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied   ' 
Nutrition. 
[FR  Doc.  94-2268  Filed  2-1-94;  8:45  ami 

BILUNC  COOE  4160-01-f 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 


open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Subcommittee  Meeting  of  the 
Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Date,  time,  and  place.  March  1  and  2, 
1994,  8  a.m.,  Potomac  Irm,  Ballrooms  A, 
B,  and  C,  Three  Research  Ct.,  Rockville, 
MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  March  1, 
1994,  8  a.m.  to  1  p.m.;  open  public 
hearing,  1  p.m.  to  3  p.m.,  imless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  3  p.m.  to  5 
p.m.;  open  committee  discussion,  March 
2, 1994.  8  a.m.  to  1  p.m.;  Igor  Cemy, 
Center  for  Drug  Evaluation  and  Research 
(HFI>-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  field  of 
anesthesiology  and  surgery. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  15, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the, 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  how  to  ensure 
the  safe  use  of  products  intended  for 
premedication  (including  preoperative 
sedation,  conscious  sedation,  and 
monitored  anesthesia  care)  in  pediatric 
practice.  Recommendations  from  the 
meeting  will  serve  as  the  basis  for 
labeling  information  that  can  promote 
the  safe  administration  of  products 
intended  for  pediatric  premedication. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
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notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  {>eriod  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FpA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
maJce  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 


current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  AcftS  U.S.C  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  27, 1994. 
lane  E.  Henney, 

Deputy  Commissioner  for  Operation. 
[FR  Doc.  94-2269  Filed  2-1-94;  8:45  am| 

BHJJNG  CODE  4ieO-01-F 


Health  Resources  and  Services 
Administration 

Announcement  of  Application 
Deadlines  for  Fiscal  Year  1994  for 
Selected  Programs  of  the  Maternal  and 
Child  Health  Bureau 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA).  PHS. 

ACTION:  Advance  notice  of  application 
deadline  dates. 


SUMMARY:  The  Health  Resources  and 
Services  Administration's  Maternal  and 
Child  Health  Bureau  (MCHB)  expects  to 
provide  funding  for  new  and  competing 
renewal  grant  projects  and  coop)erative 
agreements  for  the  following  programs 
during  fiscal  year  1994.  The  HRSA  is 
aimoumcing  anticipated  application 
deadline,  award,  funding  and  project 
period  information  for  the  following 
categories  of:  (1)  Special  Projects  of 
Regional  and  National  Significance 
(SPRANS)  under  the  MCH  Federal  Set- 
Aside  Proqgram,  funded  under  section 
502(a)  of  the  Social  Security  Act;  (2) 
HTV  Demonstration  Program  for 
Children.  Adolescents  and  Families 
funded  under  Title  IV  of  the  Ryan  White 
C.A.R.E.  Act;  and  (3)  Emergency 
Medical  Services  for  Children  Project 
Grants,  funded  imder  section  1910  of 
the  Public  Health  Service  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Potential  applicants  may  contact  Chief. 
Grants  Management  Branch,  Office  of 
Program  Support,  Maternal  and  Child 
Health  Bureau,  Health  Resources  and 
Services  Administration,  Room  18-12, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  (301)  443- 
1440  for  application  information  and 
other  programmatic  information 
concerning  these  programs.  Requests 
should  specify  the  category  or  categories 
of  activities  for  which  an  application  is 
requested. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Availability  of  Funds  will  be 
published  in  the  Federal  Register  for 
each  of  these  programs,  announcing 
program  provisions,  priorities,  and 
review  criteria.  The  actual  amounts 
available  for  awards  and  their  allocation 
may  vary  from  those  in  this  notice, 
based  on  the  volume  and  quality  of 
applications  received. 

Set  forth  below  is  the  application 
information,  in  table  form: 


MCH  Federal  Set-aside  Grant  and  Cooperative  Agreements  Anticipated  Deadune.  Award.  Funding,  and 

Project  Period  Information,  by  Category 

(FY  1994] 


Fundng  source  category 

Application  (leadline 

Estimated  nurT*er  of 
awards 

Estimated  arTK>unts  avail- 
able 

Project  penod 

Grants  in  ttie  following  areas: 
(^\  Research 

March  1,  1994-August  1. 
1994. 

Up  to  20 

S2.5  million „ 

Up  to  5  years. 

(2)  Training: 

(2-1)  Long  term  

(2.2)  Continuing  Education :.. 

Aprfl  15.  1994 „ „ 

July  1, 1994  

Up  to  28 ....- 

Up  to  14 

13.4  million 

750.000 

Up  to  5  years. 
Up  to  3  years. 

(3)  Genetic  Disease  Testing.  Courv 
seHng  and  tnfomiation. 

ADril2S  1994 

Up  to  18 - 

3  million 

3  years. 

1 
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MCH  Federal  Set-aside  Grant  and  Cooperative  Agreements  Anticipated  Deadline,  Award,  Funding,  and 

Project  Period  Information,  by  Category— Continued 

{FY  1994) 


Funding  source  category 

Application  deadline 

Estimated  numt)er  of 
awards 

Estimated  amounts  avail- 
able 

Project  period 

(4)     Special     MCH     Improvement 
Projects  (MCHIP)  of  Regional  and 
NatKjnai  Stgnrfrcance  in  ttie  follow- 
ing areas: 
(4.1)  Maternal,  Infant.  Child,  and 

Adolescent  HeaJth. 

(4.1.1)  School  Health  Program  

(42)    Health    Care    Reform    for 

CSHCN. 
(4  31  Data  Utilization 

ADril29  1994 

Up  to  10  

1.0  million 

Up  to  3  years. 
Up  to  2  years. 

(Date  to  be  announced)  .. 
May  10,  1994 

June  15.  1994 

May  2  

Up  to  10 

2.5  million 

20  

5 

Up  to  10  

3.5  million 

500.000  

4  years. 

Up  to  3  years. 

(4.4)  Healttiy  Tomorrows  Partner- 
ship for  Children. 

(4.5)  FiekJ— Initiated  Projects 

500,000  

Up  to  500,000  

5  years. 

April  1.  1994-August  15. 
1994. 

Up  to  10 

Up  to  5  years. 

Cooperative  Agreements  (MCH IPs)  in 
the  fottowing  area: 

(1)   CSHCN   Child   and   Adolescent 
Service  System  Program  (CASSP). 

Mav  10.  1994 

1  

I.SmilHon 

Up  to  5  years. 

HIV  Demonstration  Grants  for  Children,  Adolescents  and  Families  Under  Title  IV  of  the 
C.A.R.E.  Act  Anticipated  Deadline.  Award,  Funding,  and  Project  Period  Information,  by 

[FY  1994) 


Ryan  White 
Category 


Funding  source  category 

Applicaton  deadline 

Estimated  number  of 
awards 

Estimated  amounts  avail- 
able 

Project  period 

Grants  in  the  following  categories: 
(1)  HIV  Demonstration  Projects  for 
Chikjren,  Adolescents,  and  Fanm- 
lies. 

Aofil  8  1994      

Up  to  20  

$10  million 

3  years. 

(2)  Comprehensive  Care  Planning  .... 

Aoril  8  1994    

Up  to  4  

0.3  million  .„ 

1  to  2  years. 

Emergency  Medical  Services  for  Children  Project  Grants  and  Cooperative  agreements  Anticipated 
Deadline,  Award,  Funding,  and  Project  Period  Information  by  Category 

IFY  1994) 


Funding  source  category 

Application  deadline 

Estimated  number  of 
awards 

Estimated  amounts  avail- 
able 

Project  period 

Grants  in  the  following  areas: 
(1)  State  Plannina 

March  4.  1994 

4  

S200.000 

1  year. 

(2)  State  Systems: 
(2.A)  ImpJementation 

April  22.  1994 

April  22.  1994 

4  

5  

1.25  million 

600.000  

2  years. 

(2.B)  System  Enharx;ement 

2  years. 

(3)  Taroeted  Issues  

Apf«22.  1994 

5  

$750,000  

2  years. 

Cooperative  Agreements  in  the  follow- 
ing area; 
(1)  Resource  Capacity „ 

April  22.  1994 

2 

800.000 

2  years. 

Dated:  January-  26,  1994. 
William  A.  Robinson, 
Acting  Administrator. 
(PR  Doc.  94-2271  Filed  2-1-94;  8:45  ami 

BILUNG  COOE  41«0-1$-P 


Extension  of  Deadline  Date  for  Grants 
for  Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas  for  FY  1994 

TheJJealth  Resources  and  Services 
Administration  (HRSA)  announced  in 
the  Federal  Register  on  January  6. 1994 
(59  FR  771)  that  applications  are  being 
accepted  for  fiscal  year  (FY)  1994, 


Grants  for  Interdisciplinary  Training  for 
Health  Care  for  Rural  Areas  under  the 
authority  of  section  778.  title  VII  of  the 
Public  Health  Serv  ice  (PHS)  Act.  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Public  Law  102-408.  dated 
October  13. 1992. 
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Section  778  of  the  Public  Health 
Service  Act,  as  amended,  authorizes  the 
Secretary  to  award  grants  for 
interdisciplinary  training  projects 
designed  to  provide  or  improve  access 
to  health  care  in  rural  areas. 

To  provide  additional  time  for 
applicants  to  complete  applications,  the 
deadline  date  for  this  program  is 
extended  to  February  15, 1994. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
Droof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Marcia  Brand,  Program  Officer, 
EH  vision  of  Associated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions,  HRSA,  Parklawn 
Building,  room  8C-02,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone: 
301-443-6763,  FAX:  301-443-1164. 

Dated:  January  26, 1994. 
William  A.  Robinson, 

Acting  Administrator. 

|FR  Doc.  94-2270  Filed  2-1-94;  8:45  ami 

BILUriG  CODE  4iaO-15-P 


National  Institutes  of  Health 

Consensus  Development  Conference 
on  Helicobacter  Pylori  and  Peptic  Ulcer 
Disease 

Notice  is  hereby  given  to  the  NIH 
Consensus  Development  Conference  on 
"Helicobacter  Pylori  and  Peptic  Ulcer 
Disease,"  which  will  be  held  February 
7-9, 1994,  in  the  Masur  Auditorium  of 
the  National  histitutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  This  conference  is  sponsored  by 
the  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  and  the 
NIH  Office  of  Medical  Applications  of 
Research.  The  conference  is 
cosponsored  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases.  The 
conference  begins  at  8:30  a.m.  on 
February  7  and  8  and  at  9  a;m.  on 
February  9. 

One  in  a  series  of  NIH  Consensus 
Development  Conferences,  this 
conference  will  evaluate  all  the  data  that 
are  available  on  H.  pylori  and  its  role  in 


causing  peptic  ulcer  disease  and  gastric 
malignancy  and  on  the  best  and  most 
appropriate  means  of  diagnosing  and 
treating  H.  pylori  infection.  The 
conference  will  bring  together 
specialists  in  gastroenterology, 
infectious  disease,  epidemiology,  and 
pathology,  as  well  as  representatives 
from  the  public. 

Following  V/2  days  of  presentations 
and  discussion  by  the  audience,  an 
independent  non-Federal  consensus 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  statement  in  response 
to  the  following  key  questions: 

•  What  is  the  role  of  H.  pylori 
infection  in  causing  peptic  ulcer  disease 
and  gastric  malignancy? 

•  Does  eradication  of  H.  pylori 
infection  alter  the  natural  history  of 
peptic  ulcer  disease? 

•  Which  patients  with  H.  pylori 
infection  should  be  treated? 

•  What  are  the  best  and  most 
appropriate  means  of  diagnosis  and 
monitoring  of  H.  pylori  infection? 

•  What  are  the  best  means  of 
eradication  of  H.  pylori  infection? 

•  What  are  the  most  important  issues 
to  be  addressed  by  future  research  in  H. 
pylori  infection? 

On  the  final  day  of  the  meeting,  the 
consensus  panel  chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
firom:  Laura  Hazan,  Technical 
Resources,  Inc.,  3202  Tower  Oaks  Blvd., 
suite  200,  Rockville,  Maryland  20852, 
(301) 770-3153. 

The  final  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  The  final  consensus 
statement  will  be  available 
approximately  April  1, 1994.  Requests 
for  the  final  consensus  statement  should 
be  addressed  to  the  NIH  Consensus 
Program  Information  Service,  P.O.  Box 
2577,  Kensington,  Maryland  20891, 
phone  1-800-^IH-OMAR  (1-800-644- 
6627). 

Dated:  January  24, 1994. 
Harold  Varmus, 

Director,  NIH. 

[PR  Doc.  94-2448  Filed  2-1-94;  8:45  ami 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

National  Wild  &  Scenic  Rivers  System; 
Approval  of  Application 

AGENCY:  Office  of  the  Secretary,  DOI. 
ACTION:  Notice  of  approval. 

SUMMARY:  The  Secretary  of  the  Interior 
hereby  announces  approval  of  an 
application  by  the  Governor  of  Arkansas 
to  include  segments  of  the  Cossatot 
River,  Arkansas  and  its  tributary  Brushy 
Creek  as  state-administered  components 
of  the  National  Wild  and  Scenic  Rivers 
System. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Ragins,  Rivers,  Trails  and 
Conservation  Program,  National  Park 
Service,  Southwest  Region,  P.O.  Box 
728. 1220  St.  Francis  Drive.  Santa  Fe, 
New  Mexico  87504-0728  (Telephone: 
505-988-1876). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  the  Secretary  of 
the  Interior  by  section  2  of  the  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  90-542.  as 
amended;  16  U.S.C.  1273.  et  seq.)  and 
upon  proper  application  of  the  Governor 
of  the  State  of  Arkansas,  a  10.4-mile 
segment  of  the  Cossatot  River  and  a  0.3- 
mile  segment  of  Brushy  Creek  in 
Arkansas  are  hereby  designated  as  stale- 
administered  components  of  the 
National  Wild  and  Scenic  Rivers 
System. 

The  Secretarial  designation  covers 
that  part  of  the  Cossatot  and  Brushy 
Creek  within  the  boundaries  of  the 
Cossatot  River  Sate  Park-Natural  Area  in 
Polk  and  Howard  Counties.  This  action 
is  based  on  the  designation  of  the  river 
by  the  State  of  Arkansas  and  the 
protection  offered  this  river  and  its 
immediate  environment  by  and 
pursuant  to  applicable  State  laws  and 
regulations. 

On  July  3. 1990.  President  Clinton, 
then  the  Governor  of  Arkansas, 
petitioned  the  Secretary  of  the  Interior 
to  add  the  above  described  segments  of 
the  Cossatot  River  to  the  National 
System.  On  April  22, 1992.  Congress 
added  the  Cossatot  to  the  National  Wild 
and  Scenic  Rivers  System  (Pub.  L.  102- 
275).  However,  the  State  is  pursuing  its 
original  request  for  Secretarial 
desimation  for  the  following  reasons: 

1.  To  officially  classify  the  State- 
managed  river  segments  as  "Scenic." 

2.  To  recognize  the  Slate  Management 
Plan  for  the  Cossatot  River  State  Park 
and  Natural  Area. 

3.  To  refine  the  current  definition  of 
the  State's  portion  of  the  scenic  river 
corridor. 

In  response  to  the  Governor's  request, 
the  Secretary,  through  the  National  Park 
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Service  conducted  a  complete  review  of 
the  State  application  and  documents 
associated  with  the  designation 
decision.  As  a  result  of  that  review,  the 
Secretary  has  determined  that  the  10.4- 
mile  segment  of  the  Cossatot  River  and 
a  0.3-mile  segment  of  Brushy  Creek  in 
the  State's  application  should  be 
designated  as  a  State-administered 
component  of  the  National  Wild  and 
Scenic  Rivers  System,  as  provided  for  in 
section  2(a)(ii)  of  the  Wild  and  Scenic 
Rivers  Act. 

The  State  of  Arkansas  has  fulfilled  the 
requirements  of  the  Act  by  designating 
these  segments  as  components  of  the 
Arkansas  System  of  Natural  and  Scenic 
Rivers  and  by  adopting  a  program  of 
action  that  will  adequately  protect  the 
river  from  adverse  State  actions.  The 
National  Park  Service  evaluation  of  the 
river  concluded  that  these  segments  of 
the  Cossatot  River  and  Brushy  Creek 
meet  the  criteria  for  the  scenic 
classification  under  the  Act. 
Accordingly,  the  following  river 
segments  are  classified  as  scenic 
pursuant  to  section  2(b)  of  the  Act  to  be 
administered  by  State  government: 

Cossatot  River:  Scenic — ^The  10.4-mile 
segment  of  the  Cossatot  River  within  the 
boundaries  of  the  Cossatot  River  State 
Park-Natural  Area  just  above  the  State 
Highway  246  crossing,  at  the  Ouachita 
National  Forest  boundary  in  Polk 
County  to  the  crossing  at  State  Highway 
4  in  Howard  County. 

Brushy  Creek:  Scenic — ^The  0.3-mile 
segment  of  Briishy  Creek  within  the 
boundaries  of  the  Cossatot  River  State 
Park-Natural  Area  in  Polk  County. 

This  action  is  taken  following  public 
involvement  and  consultation  with  the 
Departments  of  Agriculture,  Army, 
Energy,  Transportation,  the  Federal 
Energy  Regulation  Commission,  and  the 
U.S.  Environmental  Protection  Agency 
as  required  by  section  4{c)  of  the  Wild 
r-and  Scenic  Rivers  Act.  A  45-day  period 
for  public  comment  on  the  State's 
application  and  river  management  plan 
and  on  the  environmental  assessment  of 
the  prop>osed  national  designation  was 
provided  from  April  15.  1991,  to  May 
31, 1991.  All  comments  received  have 
been  carefully  considered. 

Notice  is  hereby  given  that  effective 
upon  this  date,  the  above-described 
river  segments  are  approved  for 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System  to  be  administered 
by  the  State  of  Arkansas. 

Dated:  January  14. 1994. 
Bnic8  Babbitt. 

Secretary  of  the  Interior. 

|KR  Doc  94-2287  Filed  2-1-94;  8:45  ami 

BM.UNO  COOf  4»1«-7»-M 


Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Intentional  Introductions  Policy  Review 
Committee;  Meeting 

AGENCY:  Department  of  the  Interior.  Fish 
and  Wildlife  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Intentional  Introductions 
PoUcy  Review  Committee  (Committee), 
a  committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  "Tbe  Committee  will 
meet  to  review  the  final  version  of  the 
proposed  report  to  Congress. 

DATES:  The  Intentional  Introductions 
Policy  Review  Committee  will  meet 
from  9  a.m.  to  3  p.m.  on  Thursday, 
February  17, 1994. 

ADDRESSES:  The  Intentional 
Introductions  Policy  Review  Committee 
meeting  will  be  held  in  room  13836, 
National  Oceanic  and  Atmospheric 
Administration  Building,  3. 1315  East- 
West  Highway,  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson,  Intentional 
Introductions  Policy  Review  Committee 
Chair,  National  Marine  Fisheries 
Service,  Ofiice  of  Protected  Resources, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910  at  (301)  713-2322. 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Intentional  Introductions  Policy 
Review  Committee,  a  committee  of  the 
Aquatic  Nuisance  Species  Task  Force 
established  under  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646, 104  Stat.  4761.  16 
U.S.C  4701  et  seq.,  November  29. 1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  room  840, 
4401  North  Fairfax  Drive.  Arlington. 
Virginia  22203  and  will  be  available  for 
public  inspection  during  regular 
business  hours.  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  January  27. 1994. 
Noreen  Qough, 

Acting  Assistant  Director — Fisheries.  Acting 
Co-Chair,  Aquatic  Nuisance  Species  Task 
Force. 

[FR  Doc.  94-2344  Filed  2-1-94;  8:45  am] 
BILUNO  COOC  «)10-5S-M 


Minerals  Management  Service 

Outer  Continental  Shelf,  Alaska,  Gas 
and  Oil  Lease  Sale  148 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Call  for  information  and 

nominations  and  notice  of  intent  to 

prepare  an  environmental  impact 

statement. 

1.  Authority.  This  Call/NOI  is 
published  pursuant  to  the  Outer 
Continental  Shelf  (OCS)  Lands  Act  (43 
U.S.C.  1331-1356,  (1988)),  and  the 
regulations  issued  thereunder  (30  CFR 
part  256). 

2.  Purpose  of  Call.  The  purpose  of  the 
Call  is  to  gather  information  for 
proposed  OCS  Gas  and  Oil  Lease  Sale 
148.  This  proposed  sale,  located  in  the 
Chukchi  Sea  Planning  Area,  is 
tentatively  scheduled  for  June  1997. 

Information  and  nominations  on  gas 
and  oil  leasing,  exploration,  and 
development  and  production  within  the 
Chukchi  Sea  Planning  Area  are  sought 
from  all  interested  parties.  This  early 
planning  and  consultation  step  is  part  of 
the  Area  Evaluation  and  Decision 
Process  and  is  important  for  ensuring 
that  all  interests  and  concerns  are 
communicated  to  the  Department  of  the 
Interior  for  future  decisions  in  the 
leasing  process  pursuant  to  the  OCS 
Lands  Act.  as  amended  (43  U.S.C.  1331- 
1356)  (1988).  and  regulations  at  30  CFR 
part  256.  This  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area 
described  below.  Final  delineation  of 
the  area  for  possible  leasing  will  be 
made  at  a  later  date  and  in  compliance 
with  all  applicable  laws  including 
requirements  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4321  et  seq.).  as  amended,  and  with 
established  departmental  procedures. 

3.  Description  of  Area.  The  area  of 
this  Call,  located  offshore  the  State  of 
Alaska  in  the  Chukchi  Sea  Planning 
Area  as  identified  on  the  attached  map. 
extends  offshore  from  approximately  3 
miles  to  200  miles,  in  water  depths  from 
around  10  to  100  meters.  The  area 
available  for  nominations  and 
comments  consists  of  approximately 
4.700  whole  and  partial  blocks  (about  10 
million  hectares  or  26  million  acres). 
Respondents  may  nominate  and  are 
asked  to  comment  on  any  acreage 
within  the  entire  Call  area.  A  large-scale 
map  of  the  Chukchi  Sea  Planning  Area 
(hereinafter  referred  to  as  the  Call  map), 
showing  boundaries  of  the  area  on  a 
block-by-block  basis,  and  a  complete  list 
of  Official  Protraction  Diagrams  (OPD's). 
are  available  from  the  Records  Manager. 
Alaska  OCS  Region.  Minerals 
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Management  Service,  949  East  36th 
Avenue,  room  502,  Anchorage,  Alaska 
99508-4302,  telephone  (907) 271-6621. 
The  OPD's  may  be  purchased  from  the 
Records  Manager  for  $2  each.  Current 
editions  of  the  listed  OPD's  are  based  on 
the  North  American  Datum  of  1983. 

4.  Instructions  on  Call.  Respondents 
are  requested  to  nominate  blocks  within 
the  Call  area  that  they  would  like  to  be 
considered  for  inclusion  in  proposed 
OCS  Lease  Sale  148.  Nominations  must 
be  depicted  on  the  Call  map  by 
outlining  the  area(s)  of  interest  along 
block  lines.  Respondents  are  asked  to 
submit  a  list  of  whole  and  partial  blocks 
nominated  (by  OPD  designations)  to 
faciHtate  correct  interpretation  of  their 
nominations  on  the  Call  map.  Although 
the  identities  of  those  submitting 
nominations  become  a  matter  of  public 
record,  the  individual  nominations  are 
deemed  to  be  proprietary  information. 

Respondents  are  also  requested  to 
rank  areas  nominated  according  to 
priority  of  interest  (e.g..  Priority  1 
(high).  Priority  2  (medium),  or  Priority 
3  (low)).  Areas  nominated  that  do  not 
indicate  priorities  will  be  considered 
Priority  3.  Respondents  are  encouraged 
to  be  specific  in  indicating  areas  or 
blocks  by  priority.  Blanket  priorities  on 
large  areas  are  not  useful  in  the  analysis 
of  industry  interest.  The  telephone 
number  and  name  of  a  person  to  contact 
in  the  respondent's  organization  for 
additional  information  should  be 
included  in  the  response. 

Comments  are  sought  from  all 
interested  parties  about  particular 
geologic,  environmental,  biological, 
archaeological,  or  social  and  economic 
conditions,  conflicts,  or  other 
information  that  might  bear  upon 
potential  leasing  and  development  in 
the  Call  area.  Comments  are  also  sought 
on  potential  conflicts  with  approved 
local  coastal  management  plans  (CMP's) 
that  may  result  from  the  proposed  sale 
and  future  OCS  gas  and  oil  activities.  If 
possible,  these  comments  should 
identify  specific  CMP  policies  of 
concern,  the  nature  of  the  conflicts 
foreseen,  and  steps  that  MMS  could  take 
to  avoid  or  mitigate  the  potential 
conflicts.  Comments  may  be  in  terms  of 
broad  areas  or  restricted  to  particular 
blocks  of  concern.  Those  submitting 
comments  are  requested  to  list  block 


numbers  or  outline  the  subject  area  on 
the  large-scale  Call  map. 

Nominations  and  comments  must  be 
received  no  later  than  45  days  following 
publication  of  this  doc\mient  in  the 
Federal  Register  in  envelopes  labeled 
"Nominations  for  Proposed  Chukchi  Sea 
Lease  Sale  148,"  or  "Comments  on  the 
Call  for  Information  and  Nominations 
for  Proposed  Chukchi  Sea  Lease  Sale 
148,"  as  appropriate.  The  original  Call 
map  with  indications  of  interest  and/or 
comments  must  be  submitted  to  the 
Regional  Supervisor,  Leasing  and 
Environment,  Alaska  OCS  Region, 
Minerals  Management  Service,  949  East 
36th  Avenue,  room  603,  Anchorage, 
Alaska  99508-4302. 

5.  L^se  of  Information  from  Call. 
Information  Submitted  in  response  to 
this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used 
to  help  identify  the  areas  for  potential 
gas  and  oil  development.  Second, 
comments  on  possible  environmental 
effects  and  potential-use  conflicts  will 
be  used  in  the  analysis  of  environmental 
conditions  in  and  near  the  Call  area. 
The  third  program  for  this  Call  is  to 
assist  in  the  scoping  of  the  EIS  and  the 
development  of  alternatives  to  the 
proposed  action  for  analysis.  The  NOI  to 
prepare  an  EIS  is  included  later  in  this 
document.  Fourth,  comments  may  be 
used  in  developing  lease  terms  and 
conditions  to  ensure  safe  offshore  gas 
and  oil  activities.  Fifth,  comments  may 
be  used  to  point  out  potential  conflicts 
between  offshore  gas  and  oil  activities 
and  the  State's  CMP. 

6.  Existing  Information.  The 
Information  Base  Review  (IBR)  step  was 
completed  in  March  1993.  The  purj)ose 
of  the  IBR  is  to  evaluate  the  availability 
and  quality  of  information  relevant  to 
decisions  on  this  proposed  Sale. 

The  IBR  for  Chukchi  Sea  Sale  148 
included  publication  of  a  Request  for 
Interest  and  Information  in  December 
1992.  with  comments  due  by  the  end  of 
January  1993,  and  Information  Transfer 
Meetings  in  Anchorage,  Alaska,  in 
January  1993.  On  the  basis  of  the 
information  analyzed  during  the  review 
process,  a  determination  was  made  that 
there  is  sufficient  information  and 
interest  to  proceed  with  the  Call. 

The  National  Research  Council  of  the 
National  Academy  of  Sciences  is 
conducting  a  study  on  environmental 
information  for  gas  and  oil  leasing 


decisions  in  the  Beaufort  and  Chukchi 
Seas,  and  Navarin  Basin  OCS  Plaiming 
Areas.  This  study,  expected  to  be 
completed  in  the  first  quarter  of  1994, 
will  examine  information  needs,  costs  of 
obtaining  information,  potential 
improvements  in  the  management  and 
prediction  of  environmental  effects  that 
may  result  from  acquiring  additional 
information,  and  alternatives  to 
conducting  additional  studies.  The 
conclusions  of  this  report  can  be 
considered,  along  with  information 
received  in  response  to  the  Call  and 
scoping  efforts,  in  subsequent  decisions 
in  the  prelease  process. 

An  extensive  environmental,  social 
and  economic  studies  program  has  been 
under  way  in  this  area  since  1975.  The 
emphasis  has  been  on:  geologic 
mapping;  environmental 
characterization  of  biologically  sensitive 
habitats:  endangered  whales  and  marine 
mammals;  physical  oceanography; 
ocean -circulation  modeling;  and 
ecological  effects  of  gas  and  oil 
activities.  A  complete  listing  of 
available  study  reports  and  information 
for  ordering  copies  may  be  obtained 
from  the  Records  Manager,  Alaska  OCS 
Region,  at  the  address  stated  under 
Description  of  Area.  The  reports  may 
also  be  ordered  directly  from  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161  or  by  telephone  at  (730)  487- 
4650. 

In  addition,  a  program  status  report 
for  continuing  studies  in  this  area  may 
be  obtained  from  the  Chief, 
Environmental  Studies  Section,  Alaska 
OCS  Region,  at  the  address  stated  under 
Instructions  on  Call  or  by  telephone  at 
(907) 271-6620. 

Summary  Reports  and  Indices  and 
technical  and  geologic  reports  are 
available  for  review  at  the  MMS  Alaska 
OCS  Region  (see  address  under 
Description  of  Area).  Copies  of  the 
Alaska  OCS  Regional  Summary  Reports 
may  also  be  obtained  from  the  OCS 
Information  Program,  Office  of  Offshore 
Information  and  Publications,  Minerals 
Management  Service,  381  Elden  Street, 
Hemdon.  Virginia  22070. 

7.  Tentative  Schedule.  Approximate 
dates  for  actions  and  decision  and 
consultation  points  in  the  planning 
process  are: 


Milestones 


Dates 


Comments  Due  on  the  Call 

Scopng  Comments  Due  

Area  Identification 

Draft  ElS/Proposed  Notice  of  Sale  Published 

Hearings  on  Draft  EIS  Held 

Governor's  Comments  Due  on  Proposed  Notice  of  Sale 


March  1994. 
Apnl  1994. 
October  1994. 
December  1995. 
January  1996 
March  1996. 
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Milestones 


Final  EIS  Filed  with  EPA - 

Constistency  Detefmination  Signed  

Final  htotice  ol  Sale  Published _ 

Sale ™ - 


Dates 


January  1997. 
January  1997. 
May  1997. 
June  1997. 


8.  Purpose  cf  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement.  Purusant  to  the  regulations 
(40  CFR  1501.7)  implementing  the 
provisions  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C  4321  et  seq.],  as  amended.  MMS 
is  announcing  its  intent  to  prepare  an 
EIS  regarding  the  gas  and  oil  leasing 
proposal  known  as  OCS  Gas  and  Oil 
Lease  Sale  148  Chukchi  Sea. 
Throughout  the  scoping  process. 
Federal.  State,  and  local  governments 
and  other  interested  parties  have  the 
opportunity  to  aid  MMS  in  determing 
the  significant  issues  and  alternatives  to 
be  emalyzed  in  the  EIS  and  the  possible 
oeed  for  additional  information. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  effects  of 


leasing,  exploration,  and  development 
of  the  blocks  included  in  the  area 
defined  in  the  Area  Identification 
procedure  as  the  proposed  area  of  the 
Federal  action.  Alternatives  to  the 
proposal  that  may  be  considered  are  to 
delay  the  sale,  cancel  the  sale,  or  modify 
the  sale.  The  Proposed  Final 
Comprehensive  Program  1992-1997 
indicated  that  during  the  prelease 
process  for  this  sale,  consideration  will 
be  given  to  establishing  a  coastal  buffer. 

9.  Instructions  on  Notice  of  Intent. 
Federal,  State,  and  local  governments 
and  other  interested  parties  are 
requested  to  send  their  written 
comments  on  the  scope  of  the  EIS. 
significant  issues  that  should  be 
addressed,  and  alternatives  that  should 
be  considered  to  the  Regional 


Supervisor,  Leasing  and  Environment, 
Alaska  OCS  Region,  at  the  address 
stated  under  Instructions  on  Call  above. 
Comments  should  be  enclosed  in  an 
envelope  labeled  "Comments  on  the 
Notice  of  Intent  to  Prepare  an  EIS  on  the 
proposed  Chukchi  Sea  Lease  Sale  148." 
Comments  are  due  not  later  than  45 
days  from  publication  of  this  Notice 

Dated:  January  26, 1994. 
Tom  Fiy. 
Director,  Minerals  Management  Senice. 

Approved; 

Bob  Annstroog. 

Assistant  Secretary  Land  and  Minerals 
Management. 

BILLING  COOC  4310-Mfl-M 
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CALL  FOR  INFORMATION 
AND  NOMINATIONS 
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ChufccN  Sm  Ptannlno  ATM 
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PotomW 
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DEPARTMENT  OF  THE  INTERIOR, 

National  Park  Servicd 

Mississippi  River  Corridor  Study 
Commission 

AGENCY:  National  Park  Service,  Interior 
ACnOM:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

Meeting  Date  and  Time:  March  14, 
1994;  8  a.m.  until  4:30  p.m.  March  16. 
1994;  8  a.m.  until  noon. 
ADDRESSES:  Embassy  Square  Suites 
Conference  Room,  2000  N.  St.  N\V. 
Washington.  DC. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  The  Chairman  will  permit 
attendees  to  address  the  Commission, 
but  may  restrict  the  length  of 
presentations.  An  agenda  will  be 
available  from  the  National  Park 
Service.  Midwest  Region,  1  week  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  N.  Given.  Associate  Regional 
Director,  Planning  and  Resource 
Preservation,  National  Park  Service. 
Midwest  Region,  1709  Jackson  Street, 
Omaha.  Nebraska  68102  (402)  221- 
3082. 
SUPPt.EMENTARY  INFORMATION:  The 

Mississippi  River  Corridor  Study 
Commission  was  established  by  Public 
Law  101-398.  September  28.  1990. 

Dated:  January  24, 1994. 
Williun  W.  Schenk. 

Acting  ttegional  Director,  Midwest  Region. 
|FR  Doc.  94-2288  Filed  2-1-94;  8:45  ami 

MLUNO  COOC  4310-7»-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-315 
(Enforcement  Proceeding)] 

In  the  Matter  of  Certain  Plastic 
Encapsulated  Integrated  Circuits: 
Designation  of  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date.  Thomas  L.  Jarvis,  Esq.  of  the  Office 
of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation. 


The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  January  26, 1994. 
Lynn  L  Levine, 

Director.  Office  of  Unfair  Import 
Investigations.  500  E  Street.  S.  W.. 
Washington,  DC  20436 
[PR  Doc  94-2340  Filed  2-1-94;  8:45  am] 

BU.UNO  COOC  7020-02-P 


pnvestigations  Nos.  731-TA-636  and  637 
(Final)} 

Stainless  Steel  Wire  Rod  From  Brazil 
and  France 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines.^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil  and  France  of  stainless  steel 
wire  rod.  provided  for  in  subheading 
7221.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  August  2, 1993. 
following  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  stainless  steel  wire  rod  from 
Brazil  and  France  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington.  DC.  and  by 
publishing  the  notice  in  the  Federal 
Register  of  August  18.  1993  (58  FR 
43908).  The  hearing  was  held  in 
Washington.  DC.  on  October  14. 1993. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
21, 1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2721  (January  1994).  entitled  "Stainless 
Steel  Wire  Rod  from  Brazil  and  France: 
Investigations  Nos.  636  and  637 
(Final)." 


•  The  record  i«  denned  in  $  207.2(f)  of  Ihe 
Commiuion's  Rules  of  Practice  and  Procedure  (19 
CFR  207  2(0). 

'Commissioner  Brunsdaie  dissenting. 


Issued:  January  24, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-2338  Filed  2-1-94;  8:45  ami 
BILUNQ  COOC  7020-02-P 

pnvestigation  No.  337-TA-d55] 

Certain  Vehicle  Security  Systems  and 
Components  Thereof 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  10  a.m.  on  February 
9, 1994.  in  Courtroom  A  (room  100). 
U.S.  International  Trade  Commission 
Building.  500  E  St.  SW.,  Washington, 
DC.  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  January  25,  1994. 
Sidney  Harris, 
Administrative  Law  Judge. 
|FR  Doc.  94-2339  Filed  2-1-94;  8:45  ami 

BILLING  COOC  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Doclcet  No.  32410] 

The  Alat>ama  Great  Southern  Railway 
Co.— Acquisition  Exemption — Illinois 
Central  Railroad  Co. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-44  Alabama  Great  Southern 
Railroad  Company's  (AGS)  acquisition 
from  the  Illinois  Central  Railroad  (IC) 
and  operation  of  two  rail  line  segments 
in  Louisiana  totaling  about  3.60  route 
miles.  The  segments  are  between 
milepost  NA  38.25  near  Cblt  and 
milepost  36.0  in  Slidell.  on  IC's 
Shoreline  District,  and  between 
milepost  NN  36.66  in  North  SUdell  and 
milepost  35.31  in  Slidell.  at  IC's 
connection  with  AGS's  trackage  on  IC's 
Bogalusa  District,  together  with  all  the 
appurtenances  thereto  and  fixed 
improvements  thereon.  The  exemption 
is  subject  to  standard  employee 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  March  4, 1994.  Petitions  to  stay  must 
be  filed  by  February  17.  1994.  and 
petitions  to  reopen  must  be  filed  by 
February  28.  1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32410  to  (1)  Office 
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of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  (2)  James  R. 
PaschaU.  Norfolk  Southern  Corporation, 
3  Commercial  Place,  Norfolk,  VA  23510- 
2191. 

FOR  FURTHCR  WFORWIA'nON  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired  (202)  927-5721.) 

SUPPt.£MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  927-5721). 

Dec/derf;  January  26, 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips.  Coounissioncn 
SLmmoos,  and  Philbio. 
Sidney  L.  Strickland.  Jr.. 
Secretary, 
|FR  Doc.  94-:357  Filed  2-1-94;  8:45  am) 

BILUNG  COOC  T038-01-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Advisory  Board  Meeting 

Time  and  Date:  8  a.m..  Tuesday, 
March  8. 1994. 

Place:  Los  Angeles  Airport  Marriott 
Hotel;  5855  West  Century  Boulevard: 
Los  Angeles,  California. 

Status:  Open. 

Matters  to  be  Considered:  An  update 
on  the  selection  of  the  NIC  Director,  a 
progress  report  on  NIC's  strategic 
management  and  performance  review 
process,  an  update  of  mental  health 
issues  in  jails,  an  update  of  the  NIC/NI)/ 
CMIIS  Agreement,  an  update  of  the  NIC 
staffing  analysis,  a  funding  status  report 
of  the  NASA/NIC  program,  a  NIC  budget 
update,  the  FY  1995  Program  Plan 
recommendation,  a  briefing  on  the 
California  Corrections  Executive 
Council  and  a  report  on  the 
Memorandum  of  Understanding  with 
the  National  Institute  on  Drug  Abuse. 

Contact  Person  for  More  Information: 
Larry  Solomon,  Deputy  Director  (202) 
307-3106.  ext.  155. 
Verm  M.  Nfuckle^ 

Acting  Deputy  Director. 

IFR  Doc  94-2203  Filed  2-1-94;  8:45  ami 

BILLING  COOE  441«-M^ 


National  Science  Foundation 

Academic  Research  Infrastructure 
Program;  Notice  of  Competition 

The  National  Science  Foundation 
announces  the  FY-1994  competition  for 
the  Academic  Research  Infrastructure 
Program.  This  program  is  designed  to 
improve  the  condition  of  research 
equipment  and  facilities  in  our  Nation's 
academic  institutions  in  all  areas  of 
science  traditionally  supported  by  the 
National  Science  Foundation.  One  of 
the  goals  of  the  program  is  to  assist 
graduate  and  undergraduate  academic 
institutions,  including  those  that 
historically  have  received  limited 
Federal  research  and  development 
funds,  to  improve  their  academic 
science  and  engineering  infrastructure. 
The  Program  consists  of  two 
components:  instrumentation  and 
facilities  modernization.  The  former 
provides  support  for  the  acquisition  or 
development  of  major  state-of-the-art 
research  instrumentation.  The  latter 
provides  support  for  the  renovation 
and/ or  repair  of  existing  science  and 
engineering  research  and  research 
training  facilities.  In  FY-1994,  separate 
competitions  will  be  held  for 
instrumentation  and  focilities 
modernization. 

The  Program  expects  to  allocate 
approximately  $50  million  in  FY-1994 
for  instrumentation  and  $50  million  for 
facilities  modernization.  Previous 
proposal  success  rates  for  the  program 
have  been  26%  for  instrumentation  and 
30%  for  fiacilities  modernization 
respectively.  Awards  for 
instrumentation  will  range  from 
$100,000  to  $2  million  with  a  required    * 
matching/cost  sharing  at  the  level 
between  30-50%  for  all  institutions. 
Awards  for  facility  renovation/repair 
projects  will  range  from  $100,000  to  $2 
million  with  a  required  50%  matching/ 
cost  sharing  on  the  part  of  the 
submitting  institution  from  Ph.D.- 
granting  institutions  or  at  a  level 
between  20%  and  50%  from  non-Ph.D.- 
granting  institutions.  It  is  not  the  intent 
of  the  program  to  fund  new  construction 
or  expansion  of  existing  facilities. 
Proposals  may  be  submitted  by 
institutions  of  higher  education, 
independent  nonprofit  research 
institutions,  research  museums,  and 
legally  incorporated  consortia  thereoL 
Proposals  for  Instrumentation  must  be 
received  by  March  15, 1994.  and 
proposals  foe  Facilities  Modernization 
must  be  received  by  April  5. 1994.  For 
additional  information  and  proposal 
guidelines,  call  the  CUBce  of  Science 
and  Technology  Infrastructure  at  (703) 
306-1040.  or  write  to:  the  National 


Science  Foundation,  OSTI,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  or 
send  email  requests  to:  ari^nsf 
(BITNET)  or  ari@[isf.  gov  (INTERNET! 

Dated:  January  27. 1994. 
Slwiiie  nevnis  Green. 

Program  Manager  for  Academic  Research 

Infrastructure. 

IFR  Doc.  94-2286  Filed  2-1-94;  8:45  am) 

BILUMO  COM  7S56-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Ojpcrating  Lkenaes  Involving 
No  Si^uficant  Hazards  Considerabons 

L  Backgroottd 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  bar  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  7, 
1994,  through  January  21. 1994.  The  last 
biweekly  notice  was  published  on 
January  19. 1994  (59  FR  2859). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenset,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probabiIit>'  or  con.sequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibil^y  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  ■ 
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margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
Hnal  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubhc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  4, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
an'ected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  cxurent  copy  of  10  CFR  2.714 


which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ^e  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  andVor 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect (.<;)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Proiect  Director): 
petitioner's  name  and  telephone 
number,  date  p>etition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555, 
and  to  the  attorney  for  the  licensee. 
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Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request: 
November  4, 1993 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  6.13.1  to 
provide  use  of  alarming  dosimeters  in 
high  radiation  areas.  This  change 
includes  newly  revised  10  CFR  Part  20 
requirement  references  and  is  consistent 
with  NUREG-1413,  Standard  Technical 
Specifications  -  Westinghouse  Plants, 
Specification  5.11.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  change  could 
involve  a  reduction  in  personnel  radiation 
exposure  by  utilizing  alarming  dosimeters. 
This  change  does  not  involve  any  plant 
systems  or  components  which  could  increase 
the  probability  of  an  accident.  Therefore, 
there  would  be  no  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  This  change  could 
reduce  the  pKSSsibility  of  an  accidental 
overexposure  by  alerting  jjersonnel  when 
their  maximum  allowable  exposure  has  been 
received.  This  change  does  not  involve  any 
plant  systems  or  components.  Therefore,  the 
proposed  changes  do  not  create  the 
(>ossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 


of  safety.  Due  to  the  nature  of  this  proposed 
change,  it  is  not  related  to  any  plant  system. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carohna  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  S.  Singh  Bajwa 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  amendment  request:  August 
27,  1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Braidwood  Station,  Units  1 
and  2,  and  Byron  Station,  Units  1  and 
2,  Technical  Specifications  (TS) 
regarding  inspection  requirements  for 
pipe  snubbers.  The  proposed  changes 
implement  Generic  Letter  (GL)  90-09, 
and  would  affect  the  surveillance 
requirements  of  TS  section  4.7.8  and  the 
bases  for  these  requirements,  section  3/ 
4.7.8.  Specifically,  the  amendment 
would  change  the  existing  inspection 
periods,  visual  inspection  acceptance 
criteria,  and  functional  test 
requirements.  Additionally,  there  would 
be  changes  to  the  bases  to  include 
reference  to  GL  90-09,  and  other 
editorial  changes  would  be  made. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  amended  surveillance  requirement 
adds  a  table  that  addresses  the  maximum 
number  of  snubber  failures  that  can  be 
tolerated  prior  to  reducing  the  inspection 
interval.  This  number  is  a  function  of  the 
population  size  of  a  particular  type  of 
snubber.  The  revised  requirement  will  allow 
the  insf>ection  intervals  to  be  compatible 


with  the  24  month  fuel  cycles,  and 
provisions  are  included  to  extend  the 
inspection  interval  up  to  48  months.  A 
provision  is  included  to  allow  an  evaluation 
to  determine  operability  to  justify  continued 
operation  with  a  snubber  that  is 
unacceptable. 

The  purpose  of  the  amendment  request  is 
to  provide  for  alternative  inspection  intervals 
that  take  the  size  of  the  population  of  a 
snubber  type  into  account.  The  proposed 
change  provides  the  same  confidence  level 
and  allows  snubber  inspection  and  corrective 
action  to  be  performed  during  refueling 
outages.  This  allows  the  plant  to  avoid  a  mid- 
cycle  outage  due  to  a  small  number  of 
snubber  &i  lures. 

The  proposed  change  allows  for  a  small 
percentage  of  snubbers  in  each  category  to 
fail  the  required  visual  examination  without 
adjusting  the  inspection  frequency.  If  a 
statistically  significant  percentage  of 
snubbers  fail,  the  visual  examination 
inspection  interval  is  reduced  based  on  the 
percentage  of  failed  snubbers. 

The  proposed  change  has  no  direct  or 
indirect  impact  on  reactivity  management 
activities. 

The  change  is  not  expiected  to  have  an 
impact  on  equipment  failures.  Any  snubbers 
that  foil  to  meet  the  visual  examination 
acceptance  criteria  are  either  functionally 
tested  in  the  as-found  condition  to  verify 
continued  acceptability,  or  an  evaluation  is 
performed  to  demonstrate  the  acceptability  of 
continued  operation  with  an  unacceptable 
snubber.  No  new  equipment  is  being 
introduced  and  no  systems  are  operated  in  a 
configuration  that  has  not  been  evaluated,  so 
no  new  failure  modes  are  introduced. 

The  affected  transients  are  the  design  basis 
earthquake  and  the  spectrum  of  event 
initiating  transients,  with  the  capability  of 
imposing  significant  dynamic  loads  or 
otherwise  which  impact  the  structural 
integrity  of  the  Reactor  Coolant  System 
(RCS).  ' 

The  snubbers  are  installed  to  ensure  the 
structural  integrity  of  the  RCS  and  required 
support  systems.  Their  failure  is  passive  in 
nature.  The  probability  of  a  transient 
initiating  event  occurring  is  unrelated  to  the 
existence  or  condition  of  equipment  that  is 
designed  to  perform  a  mitigating  function. 
The  snubbers  are  installed  to  ensure  an 
acceptable  system  response  to  a  dynamic 
load,  and  their  availability  does  not  impact 
the  frequency  of  occurrence  of  earthquakes  or 
other  transients  resulting  in  significant 
dynamic  loading. 

The  revised  testing  provisions  are  designed 
to  allow  some  flexibility  while  still 
maintaining  a  high  probability  that  the 
installed  snubbers  will  be  capable  of 
pierforming  their  intended  function  when 
required.  The  revised  surveillances 
appropriately  consider  the  size  of  the 
population  of  a  particular  tyi>e  of  snubber, 
and  are  sufficient  to  ensure  the  consequences 
of  an  accident  will  be  unchanged  when  the 
revised  requirements  are  implemented.  By 
maintaining  a  statistically  high  level  of 
confidence  in  the  function  of  the  plant's 
snubbers.  the  system  response  to  transient 
initiating  events  will  be  as  designed  and 
thus,  the  off-site  dose  projected  to  occur  of 
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any  affected  transient  will  remain  acceptably 
low. 

As  previously  stated,  tbe  revised 
surv«iilancs  provides  ■  high  confidence  that 
the  ofiected  systems  will  remain  intact  and 
functional.  Evaluation  of  the  eSects  of 
operating  with  a  degraded  snubber  is 
required  to  pcsure  that  adequate  margin 
exists  to  support  continued  plant  operation. 
If  this  evaluation  cannot  adequately  justify 
continued  0{>eration,  the  appropriate  action 
statement  will  be  applied.  These  provisions 
are  sufGdent  to  assure  that  the  probability  of 
an  equipment  malfunction  will  not  increase. 

The  consequences  of  equipment 
malfunction  will  not  increase.  Sufficient 
redundancy  exists  to  accommodate  the 
complete  failure  of  one  train  of  reouired 
equipment  The  requisite  electrical  and 
physical  separation  are  siifiicient  to  ensure 
that  the  redundant  train  remains  unaffected. 
This  redundancv  is  adeauate  to  ensure  that 
the  undetected  failure  of  a  snubber  will  not 
have  a  severe  impact  on  overall  system 
response  to  a  transient. 

2.  The  proposed  changes  do  not  create  the 
I>ossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  possibility  of  a  new  or  different  type 
of  accident  is  not  created  by  this  change.  No 
new  or  different  equipment  is  being 
introduced  ^nd  no  system  will  be  operated 
In  a  different  configuration  without  first 
having  the  effects  of  the  new  configuration 
evaluated.  The  new  configuration  would  be 
system  and/or  plant  operation  with  a  snubber 
installed  that  has  failed  its  visual 
examination.  The  required  evaluation  must 
be  sufficient  to  provide  confidence  that 
continued  operation  is  acceptable-,  otherwise, 
the  provisions  of  the  action  statement  will  be 
observed. 

3.  Tbe  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

No  reduction  In  the  margin  of  safety  will 
occur  as  a  result  of  this  prop>osed  change.  As 
previously  described,  the  controls  in  place 
will  provide  a  high  confidence  the  affected 
systems  will  continue  to  be  functional.  No 
significant  increase  in  the  rate  of  occurrence 
of  undetected  inoperable  snubben  is 
expected  to  occur,  and  the  allowable  £ulures 
prior  to  applying  an  increased  test  frequency 
is  still  a  small  percentage  of  tbe  total  snubber 
population. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434. 
Byron,  Illinois  6101Q;  for  Braidwood. 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  Illinois 
60690 


NRC  Project  Director.  James  E.  Dyer 

Commonwealtli  Edison  Company, 
Docket  Nos.  STN  S(M54  and  STN  50- 
455.  Bjrron  Station,  Unit  Nos.  1  and  2, 
Ogle  Connty,  lUioois  Docket  Nos.  STN 
50^56  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request: 
September  2, 1993,  supplemented  by 
letter  dated  January  7, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Braidwood  Station,  Units  1  and  2. 
and  Byron  Station,  Units  1  and  2, 
Technical  Specifications  (TS)  to  allow 
replacement  of  the  125  Volt  DC  Gould 
batteries  vdth  the  new  125  Voh  DC 
AT&T  batteries  and  rephrase  their 
design  duty  cycle.  In  addition,  the 
proposed  amendment  would  revise  the 
batteries  crosstie  loading  limitations  and 
the  crosstie  breaker  limitations.  The 
associated  Bases  would  also  be  revised 
to  discuss  the  purpose  for  the  crosstie 
limitations  and  to  discuss  design  duty 
cycle  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  replacenient  ATStT  trattery  has  been 
selected  to  meet  or  exceed  the  design, 
functional,  and  operational  requirements  of 
those  of  the  present  Gould  battery,  including 
crosstie  load  limitations.  The  crosstie  breaker 
limitation  change  to  allow  crosstie  between 
two  shutdown  units  is  consistent  with  the 
Safety  Evaluations  issued  with  Technical 
Specification  Amendment  5  for  both 
Braidwood  and  Byron  Stations.  The 
remaining  changes  are  administrative  in 
nature  or  provide  clarification  to  maintain 
consistency  with  other  Technical 
Specifications  and  tbe  Standard  Technical 
Specifications. 

The  overall  design,  function,  and  operation 
of  the  DC  system  and  equipment  has  not  been 
altered  by  these  changes.  The  proposed 
changes  do  not  afiect  any  accident  initiators 
or  precursors  and  do  not  alter  tbe  design 
assumptions  for  the  systems  or  components 
used  to  mitigate  tbe  consequences  of  an 
accident  as  analyied  in  UFSAR  Chapter  15. 
Therefore,  there  is  no  increase  in  the 
proltability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  change  does  not  create  the 
possibility  of  ■  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  replacement  ATftT  bottery  will 
provide  the  same  functioos  as  those  of  the 
present  Gould  battery  and  will  be  operated 


with  tbe  same  typ>es  of  operational  controls. 
These  limits  will  include  tMttery  float 
terminal  voltage,  individual  cell  voltage  and 
electrolyte  specific  gravity,  and  crosstie 
loading.  CrcMstie  conditions  are  allowed 
under  the  present  Technical  Specifications. 
The  remaining  changes  are  administrative  in 
nature  or  provide  clarification  to  maintain 
consistency  with  other  Technical 
Specifications  and  the  Standard  Technical 
Specifications. 

The  DC  system  and  its  equipment  will 
continue  to  perform  the  same  functions  and 
be  operated  in  the  same  fashion.  The 
proposed  change  does  not  create  any  new  or 
common  failure  modes.  The  proposed 
changes  do  not  introduce  any  new  accident 
initiators  or  precursors,  or  any  new  design 
assumptions  for  the  systems  or  components 
used  to  mitigate  the  consequences  of  an 
accident.  Therefore,  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  has  not  tieen 
created. 

C  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  replacement  AT&T  battery  will  meet 
or  exceed  the  design,  functional,  and 
qualification  requirements  of  those  of  the 
present  Gould  twtteries.  The  proposed 
Technical  Specification  limitations  for  the 
AT&T  battery  are  derived  from  the  same 
methodology  and  margins  as  those  for  the 
Gould  battery.  Increasing  tbe  crosstie  loading 
limit  takes  advantage  of  the  larger  AT&T 
battery  capacity  with  its  increased  design 
margin.  The  proposed  change  to  tbe  crosstie 
loading  limit  will  continue  to  conservatively 
envelop  the  postulated  design  requirements. 
The  remaining  changes  are  administrative  in 
natuje  or  provide  clarification  to  maintain 
consistency  with  other  Technical 
Specifications  and  the  Standard  Technical 
Specifications. 

The  inherent  design  conservatism  of  the 
DC  system  and  its  equipment  has  not  l>een 
altered.  The  DC  system  and  its  equipment 
will  continue  to  be  operated  with  the  same 
degree  of  conservatism.  Therefore,  there  is  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byrtm  Public 
Library,  109  N.  Franklin.  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

AfflC  Ph>>ect  Director:  James  E.  Dyer 
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Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  October 
28, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Emergency  Core  Cooling  System 
(ECCS)  injection  valve  stroke  times  and 
ECCS  response  times  for  Motor- 
Operated  Valve  (MOV)  modifications 
that  increase  injection  valve  stroke 
times. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  profKJsed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

The  probability  of  an  accident  previously 
evaluated  will  not  increase  as  a  result  of  this 
change,  because  the  only  modification  being 
performed  is  to  the  stroke  times  for  the  LPCS 
(Low  Pressure  Core  Spray  System],  LPQ 
ILow  Pressure  Coolant  Injection  System),  and 
HPCS  (High  Pressure  Core  Spray  System) 
injection  valves.  Changing  the  opening  or 
closing  time  of  the  injection  valves  for  these 
ECCS  systems  does  not  cause  any  accident 
previously  evaluated  to  occur.  Therefore, 
modifying  their  stroke  times  will  not  increase 
the  probability  of  occurrence  for  any  accident 
previously  evaluated. 

The  consequences  of  a  LOCA  [Loss  of 
Coolant  Accident)  are  not  significantly 
increased  and  do  not  exceed  the  previously 
accepted  licensing  criteria  for  this  accident. 
GE  (General  Electric  Company)  has 
calculated  the  revised  licensing  basis  PCT 
[Peak  Centerline  Temperature]  for  LaSalle 
Station  to  be  1260°?,  which  is  well  below  the 
2200°F  criterion  of  10  CFR  50.46  and  Section 
15.6.5  of  NUREG-0800  (Standard  Review 
Plan).  The  acceptance  criteria  for  cladding 
oxidation,  metal-water  reaction  (hydrogen 
generation),  coolable  geometry  and  long-term 
cooling  also  continue  to  be  met  with  the 
increased  valve  stroke  times. 

GE  has  performed  sensitivity  analysis 
justifying  the  continued  applicability  of 
previous  analyses  for  Anticipated  Transients 
Without  Scram  (ATVVS).  containment 
analyses,  off-site  dose  (Main  Steamline  Break 
Outside  Containment),  and  HPCS-related 
transients  (Loss  of  Feedwater  Flow).  Other 
events  are  not  affected  because  these  systems 
are  not  assumed  to  function. 

2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

The  only  modification  is  to  increase  the 
stroke  time  of  the  injection  valves  for  LPCS, 
LPa,  and  HPCS.  This  does  not  result  in  any 
changed  component  interactions,  other  than 
to  increase  the  affected  ECCS  response  times. 
The  injection  valves  will  still  provide  the 


function  for  which  they  were  designed.  Since 
the  systems  will  continue  to  function  as 
intended,  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because: 

While  the  calculated  licensing  basis  PCT  is 
larger  than  that  previously  calculated  with 
the  current  valve  stroke  times,  the  new  PCT 
remains  for  below  the  2200°F  licensing 
acceptance  limit  associated  with  a  LOCA. 
This  limit  has  been  previously  evaluated  as 
providing  a  sufficient  margin  of  safety.  All 
other  LOCA  licensing  limits  also  continue  to 
be  met  with  the  increased  stroke  times.  For 
other  accidents  and  transients,  the  increased 
stroke  times  have  a  negligible  effect  on  the 
results,  so  the  margin  of  safety  is  preserved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  app>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Public  Library  of  Illinois 
Valley  Commimity  College.  Rural  Route 
No.  1,  Oglesby,  Illinois  61348 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NBC  Project  Director:  James  E.  Dyer 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request:  April  15, 
1992,  as  modified  by  letters  dated 
December  8. 1992,  and  June  25, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  provisions  in  the  Technical 
Specifications  to  incorporate  Generic 
Letter  90-06,  "Resolution  of  Generic 
Issue  70,  'Power-Operated  Relief  Valve 
and  Block  Valve  Reliability,'  and 
Generic  Issue  94,  'Additional  Low- 
Temperature  Overpressure  Protection 
for  Light-Water  Reactors,'"  power- 
operated  relief  valve  (PORV) 
requirements  for  power  operation,  and 
to  modify  the  primary  coolant  system 
(PCS)  overpressure  protection 
specification  venting  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
requiring  Operability  of  the  PORVs  and  their 


block  valves  does  not  alter  plant  operation  or 
configuration  in  any  way.  It  is  current 
practice  to  maintain  these  valves  in  an 
Operable  condition  to  meet  the  requirements 
of  existing  Specification  3.1.8.  which  is 
applicable  when  below  430''F.  The  effect  of 
the  proposed  changes  is  to  extend  the 
applicability  of  the  Operability  requirement 
for  these  valves.  The  addition  of  PORV 
Operability  requirements  when  at  Hot 
Standby  and  above  would  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

Replacing  the  requirements  to  vent  the  PCS 
through  a  1.3  square  inch  vent  with  a  vent 
capable  of  relieving  167  gpm  at  a  pressure 
less  than  the  Appendix  G  limits  will  not 
significantly  increase  the  probability  or 
consequences  of  an  overpressurization  event   ' 
occurring.  The  1.3  square  inch  vent  area  in 
Technical  Specification  3.1.8  was  intended  to 
be  a  means  of  protecting  the  Primary  Coolant 
System  (PCS)  from  exceeding  the  limit  of  the 
10  CFR  (Part]  50,  Appendix  G.  curve 
following  an  overpressure  transient.  Analysis 
has  shown  that  manual  vent  valves  PC-514 
and  PC-515  will  provide  a  relief  capacity  of 
167  gpm  at  a  PCS  pressure  of  approximately 
lis  psig,  well  below  the  minimum  331  psig 
limit  (Appendix  G  curve  limit  for  a  40''F/hr 
heat-up).  This  relief  capacity  will  protect  the 
PCS  against  a  pressure  transient  caused  by  a 
maximum  charging/letdown  imbalance 
coincident  with  a  40°F/hr  PCS  heat-up  rate 
and  a  60'F/hr  pressurizer  heat-up  rate. 

Two  other  pressure  transients,  a  High 
Pressure  Safety  Injection  (HPSI)  pump  start 
and  a  Primary  Coolant  Pump  (PCP)  start,  are 
also  precluded.  With  the  PCS  in  a  vented  and 
depressurized  state,  the  PCS  would  be  below 
212'F  Existing  technical  specifications 
require  both  HPSI  pumps  to  be  rendered 
inoperable  below  260°F  and,  with  the  system 
depressurized,  normal  operating  procedures 
prohibit  a  PCP  start  due  to  insufficient  pump 
net  jxwitive  suction  head  (NPSH). 

Therefore,  the  1.3  square  inch  requirement 
can  be  replaced  with  a  requirement  to  have 
a  vent  capable  of  relieving  167  gpm  at  a  F*CS 
pressure  less  than  or  equal  to  the  Appendix 
G  limit  with  no  significant  increase  in  the 
probability  or  consequences  of  an 
overpressurization  event  occurring. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  addition  of  PORV  Operability 
requirements  when  at  Hot  Standby  and  above 
will  not  alter  plant  operation  or 
configuration.  It  will  not  alter  anv  equipment 
or  analyses.  Therefore  the  addition  of  these 
PORV  Operability  requirements  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  new  technical  specifications 
requirements  for  PCS  vent  capacity  will 
provide  an  equivalent  or  better,  overpressure 
protection  as  compared  to  the  existing 
requirement.  No  analysis  has  been  found  that 
shows  that  the  existing  1.3  square  inch  vent 
area  will  protect  the  PCS  from  exceeding  the 
Appendix  C  curve  limit.  However,  analysis 
has  been  developed  which  shows  that 
manual  vent  valves  PC-514  and  PC-515  will 
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provide  adequate  relief  capacity,  maiotaining 
PCS  pressure  within  the  10  CFR  fPart)  50, 
Appendix  G,  limits.  Furthermore,  two  other 
pressure  transients,  a  HPSI  pump  start  and  a 
PCP  start,  are  also  precluded  by  either 
existing  technical  specifications  or  normal 
plant  operating  procedures. 

Another  related  analysis  has  shown  that 
relief  valve  RV-3164,  the  Low  Pressure  Safety 
Injection  (LPSI)  pumps,  the  LPSI  pump  seals, 
and  the  system  piping  of  the  shutdown 
cooling  system  have  the  capability  of 
providing  adequate  overpressure  protection 
to  the  shutdown  cooling  system. 

The  addition  of  the  manual  vent  valves  do 
not  introduce  a  vent  path  where  a  vent  path 
had  not  previously  existed.  Therefore,  the 
possibility  of  an  accident  of  a  new  or 
different  type,  than  previously  evaluated  in 
the  FSAR.  will  not  be  created. 

3.  Involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  will  not  be  reduced 
by  the  prop>o<!€d  Technical  Sf)ecificatk>iw 
changes.  Tun  -:;xlensioa  of  PORV  Operability 
requirements  has  no  effect  on  any  margin  of 
safety.  The  previous  requirement  assumed 
that  a  vent  with  an  equivalent  flow  area  as 
the  original  PORV  would  provide  the  same 
relief  as  the  PORV  itself  and  gave  no 
consideration  to  how  that  fk>w  area  should 
factor  in  system  losses  or  vent  location.  The 
new  technical  specification  requirement 
offers  a  means  to  ensure  the  PCS  will  be 
protected  against  all  achte\'able  overpressure 
tra.isients  for  the  system  configuration,  with 
analyses  to  support  it 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
CoDege,  H(/!and,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson. 
Michigan  49201 

NRC  Project  Director  A.  Randolph 
Blough,  Acting 

GPU  Nuclear  Corporation,  et  aL. 
Docket  Na  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request: 
December  16, 1993 

Description  of  amendment  request: 
The  proposed  amendment  clarifies  the 
requirements  for  maintaining  secondary 
containment  integrity  when  one  or  more 
Reactor  Building  Ventilation  supply  and 
exhaust  valves  are  declared  inoperable. 
The  technical  specification  (TS)  change 
adds  a  new  Limiting  Condition  for 
Operation,  Pasis  Statement,  and 
Surveillanii  Requirements  for  these 
isolation  valves.  The  change  revises  TS 


definition  1.14c  adds  new 
Specifications  3.5.B.2,  3.5.B.3.  4.5JI. 
and  a  Basis  statement  to  TS  3.5,  edits 
T.S.  3.5JB.1.1.  It  also  renumbers  TS 
3.5.B.2  through  3.5.B.4,  to  3.5.B.4 
through  3. SB. 7.  It  also  revises 
specification  references  within  to  reflect 
new  specification  numbers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

GPU  Nuclear  has  determined  that 
operation  of  the  Oyster  Creek  Nuclear 
Glenerating  Station  in  accordance  with  the 
proposed  Technical  Specifications  does  not 
involve  a  significant  hazard.  The  changes  do 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  the  consequence  of  an  accident 
previously  evaluated. 

The  failure  of  any  component  in  the 
[Reactor  Building  Ventilation  System)  RBVS 
was  not  considered  as  a  credible  initiating 
event  for  a  design  basis  accident.  However, 
the  RBVS  is  designed  to  mitigate  the 
consequences  of  a  potential  radiological 
release  by  the  isolation  of  all  supply  and 
exhaust  ducts  to  the  environs.  Since  the 
failure  of  the  RBVS  was  never  considered  as 
one  of  the  initiators  of  an  accident,  this 
prop>osed  change  cannot  increase  the 
probability  of  occurrence  of  an  accident 
During  the  proposed  Limiting  Condition  for 
Operation  (LCO).  the  supply  or  exhaust  duct 
will  be  isolated  within  8  hours  by  one 
isolation  valve  secured  in  its  post  accident 
design  position.  Since  the  duct  can  perform 
its  post  accident  design  function  (isolation), 
there  is  no  increase  in  the  consequences  of 
an  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  design  function  of  the  RBVS  automatic 
isolation  valves  is  to  isolate  the  ducts  which 
penetrate  the  Reactor  Building  or  Secondary 
Contaiiunent  during  a  radiological  release. 
During  the  LCO,  the  duct  will  be  isolated 
within  8  hours  by  one  isolation  valve  secured 
in  the  closed  position.  Since  the  duct  will  be 
isolated,  this  change  will  not  create  a 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  previously  identified. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

If  a  RBVS  automatic  isolation  valve 
(supply)  is  declared  inoperable,  the  proposed 
LCO  would  allow  continued  plant  operation 
with  that  supply  duct  isolated.  Since  the 
RBVS  can  still  perform  its  design  function 
(redundant  ductwork)  under  normal  plant 
and  design  accident  conditions,  there  is  no 
reduction  in  the  margin  of  safety.  For  an 
inoperable  isolation  valve  in  the  exhaust 
duct,  the  exhaust  duct  will  be  isolated  within 
8  hours  by  one  isolation  valve  secured  in  the 
closed  position.  Further,  the  RBVS  and  the 
(Standby  Gas  Treatment  System)  SGTS  will 
be  aligned  for  an  accident  condition  with  no 
reduction  in  the  margin  of  safety. 


The  NRC  sta^has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2.  Berrien  County.  Michigan 

Date  of  amendment  requests: 
November  17, 1993 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  the  Technical  Specifications  to 
allow  a  portion  of  the  Waste  Gas  Holdup 
System  (WGHS)  Explosive  Monitoring 
System  to  be  inoperable  for  160  days  on 
a  one-time  basis.  This  is  to  allow 
replacement  of  the  Waste  Gas  Oxygen 
Analyzer. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

We  have  evaluated  the  proposed  TJS 
changes  and  have  determined  that  the 
changes  should  involve  no  significant 
hazards  consideration.  Operation  of  the  Cook 
Nuclear  Plant  in  accordance  with  the 
proposed  amendment  will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  (iroposed  amendment  does  not  involve 
a  signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  purpose  of  the  hydrogen  and 
oxygen  monitors  is  to  measure  the 
concentrations  of  these  gases  in  the  WGHS  to 
ensure  that  the  gas  mixture  is  non-flammable. 
We  can  accomplish  this  purpose  and  ensure 
safe  operation  of  the  WGHS  by  operating  the 
system  in  the  proposed  manner.  During  the 
equipment  replacement  interval,  we  will  be 
assuming  that  the  hydrogen  concentrdtion  is 
above  the  flammable  limit  (4%).  The  limiting 
factor  then  is  the  oxygen  concentration  at 
which  hydrogen  and  oxygen  become 
flammable.  The  existing  hydrogen  monitor 
will  be  in  continuous  operation  to  verify  the 
hydrogen  level.  The  information  provided  by 
the  oxygen  monitor  being  replaced  is  not 
essential  to  the  safe  operation  of  the  WGHS 
since  it  is  redundant  to  information  provided 
by  the  remaining  oxygen  monitor.  The  only 
difference  between  the  two  (2)  oxygen 
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monitors  is  that  the  one  being  replaced 
provides  an  automatic  isolatioo  of  the  waste 
gas  decay  tank  when  the  oxygen 
concentration  reaches  3%.  The  isolation  of 
the  waste  gas  decay  tanks  will  be  perfonned 
manually  during  the  replacement  In  the 
event  the  remaining  oxygen  monitor  becomes 
inoperable,  we  will  follow  the  currently 
approved  T/S».  Since  operation  of  the  WGHS 
in  the  manner  we  have  proposed  will  ensure 
that  the  purpose  of  the  oxygen  and  hydrogen 
monitors  is  fulfilled  and  safe  o{)eration  of  the 
WGHS  is  maintained,  the  prof>osed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
analyzed  incident 

The  proposed  change  to  the  Automatic  Gas 
Analyzer  (QC-31]  tag  number  to  QC-1400  will 
not  reduce  in  any  way  requirements  or 
commitments  in  the  existing  T/Ss.  The 
proposed  change  will  eliminate  confusion  of 
spare  parts  of  the  new  analyzer  panel, 
installed  in  1990. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
During  the  replacement  of  the  monitors  the 
waste  gas  holdup  system  will  continue  to 
operate  normally.  The  proposed  method  of 
operation  will  ensure  that  the  oxygen  and 
hydrogen  gas  mixture  is  non-flammable.  For 
this  reason,  operating  the  explosive  gas 
monitoring  system  in  the  proposed  manner 
will  not  place  the  plant  in  a  new  or 
unanalyzed  condition.  Therefore,  we  believe 
that  this  change  will  not  introduce  a  new  or 
different  kind  of  accident  than  previously 
analyzed. 

The  profK>»ed  editorial  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated,  because  these  changes  will  not 
place  the  plant  in  a  new  or  unanalyzed 
condition. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  remaining  oxygen  monitor  will  be 
available  to  maintain  the  oxygen 
concentration  below  the  limit  required  for 
hydrogen  flammabllity  in  oxygen.  In 
addition,  the  oxygen  grab  samples  will 
provide  redundant  information  and  will 
serve  as  a  check  of  the  monitor's  readings.  If 
the  remaining  monitor  becomes  inoperable, 
we  will  follow  the  actions  of  our  current  T/ 
Ss.  During  the  equipment  replacement 
period,  we  will  be  assuming  that  the 
hydrogen  concentration  is  above  the 
flammable  limit  (4%).  This  will  then  make 
the  oxygen  level  the  controlling  parameter  in 
a  possible  fiammable  combination  of  oxygen 
and  hydrogen.  The  existing  hydrogen 
monitor  will  be  in  continuous  operation  to 
verify  the  hydrogen  level.  These  proposed 
interim  measures  will  not  significantly  affect 
our  ability  to  maintain  the  hydrogen  and 
oxygen  concentration  within  the  limits  to 
prevent  flammability.  Therefore,  we  believe 
that  operation  of  the  system  in  this  manner 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  proposed  editorial  change  will  not 
involve  a  significant  reduction  in  margin  of 
safety,  because  all  accident  analyses  and 
nuclear  design  bases  remain  unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CTR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N\V, 
Washington,  DC  20037 

NRC  Project  Director  A.  Randolph 
Blough,  Acting 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  requests: 
December  20.  1993 

Description  of  amendment  requests: 
The  proposed  amendments  woidd 
revise  the  Technical  Specifications  to 
change  Train  A  and  B  Emergency  Loads 
from  8  hour  to  composite  4  hour,  delete 
a  load  on  the  Train  B  batteries  load  list, 
and  revise  the  operational  loads  on  the 
Train  N  batteries. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92,  a  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration  if  the  change  does  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

Criterion  1 

The  change  is  proposed  to  comply  with  the 
LOCA/LOOP  (loss-of-coolant  accident/loss- 
of-of£jJte  power)  and  SBO  IStation  Blackout] 
requirement  for  Cook  Nuclear  Plant  for 
battery  testing.  The  composite  test  as 
addressed  above  meets  these  requirements 
for  four  hour  test  pirofiles.  This  change  is 
consistent  with  the  UFSAR  three  hour 
LOCA/LOOP  and  NUMARC  87-00  Station 
Blackout  Rule  four  hour.  Based  on  these 
considerations,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previousiy  evaluated. 

Criterion  2 

The  change  only  addresses  the  battery 
profile  test  which  meets  both  LOCA/LOOP 


and  SBO  (or  Cook  Nudear  Plant  Nio  specific 
physical  or  operational  changes  to  the  plant 
will  occur  due  to  this  change.  Thus,  the 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

CrrterionJ 

The  propoeed  change  revises  the  battery 
profile  test  table  from  an  eight  hour  to  a  four 
compKKite  test  which  complies  with  both 
LOCAyLOOP  and  SBO  as  defined  for  Cook 
Nuclear  Plant  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three  * 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Loca7  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.  • 
Washington.  DC  20037 

NRC  Project  Director:  A.  Randolph 
Blough,  Acting 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  amendment  requests: 
December  22, 1993 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
section  addressing  steam  generator  stop 
valves  making  it  more  consistent  with 
the  revised  Standard  Technical 
Specifications  and  clarifying  certain 
surveillance  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92.  a  proposed  change  does 
not  involve  a  significant  hazards 
consideration  if  the  change  does  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

CritBnon  J 

The  limiting  conditions  for  operation 
involving  the  steam  generator  stop  valves  are 
not  altered  by  this  proptosed  change-  The 
surveillance  requirements  are  lessened  for 
Unit  2  in  that  valve  stroke  timing  doss  not 
have  to  t>e  performed  on  valves  that  are 
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dosed.  This  is  consistent  with  the  wording 
of  the  Unit  1  T/S.  and  reflects  the  fact  that, 
when  closed,  the  valves  are  already  in  the 
position  required  by  the  assumptions  in  the 
safety  analysis  and  therefore  stroke  timing  is 
not  necessary.  The  remaining  changes  are 
consistent  with  NUREG  1431.  and  as  such, 
have  already  been  found  acceptable  by  the 
NRC  Therefore,  it  is  concluded  that  the 
proposed  amendment  do^s  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 

No  changes  to  the  limiting  conditions  for 
operation  of  the  steam  generator  stop  valves 
are  proposed  as  part  of  this  amendment 
request.  The  proposed  changes  do  not 
involve  any  physical  changes  to  the  plant. 
The  changes  will  allow  o{)eration  in  Modes 
2  and  3  with  more  than  one  steam  generator 
stop  valve  inoi>erable.  However,  inoperable 
valves  must  be  closed  and  their  closure 
periodically  reverified.  When  closed,  the 
valves  are  already  in  the  position  required  by 
the  assumptions  in  the  safety  analysis.  Thus, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 

The  limiting  conditions  for  operation 
involving  the  steam  generator  stop  valves  are 
not  altered  by  this  proposed  change.  The 
surveillance  requirements  are  lessened  for 
Unit  2  in  that  valve  stroke  timing  does  not 
have  to  be  performed  on  valves  that  are 
closed.  This  is  consistent  with  the  wording 
of  the  Unit  1  T/S,  and  reflects  the  fact  that, 
when  closed,  the  valves  are  already  in  the 
position  required  by  the  assumptions  in  the 
safety  analysis  and  therefore  stroke  timing  is 
not  necessary.  The  remaining  changes  are 
consistent  with  NUREG  1431,  and,  as  such, 
have  already  been  found  acceptable  by  the 
NRC  Therefore,  it  is  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037 

NFC  Project  Director  A.  Randolph 
Blough,  Acting 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request: 
December  22, 1993 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.4. 4. e 
(Emergency  Ventilation  System).  TS 
3.4.4.e  currently  permits  fuel  handling 
operations  to  continue  during  refueling 
for  up  to  7  days  with  one  circuit  of  the 
emergency  ventilation  system 
inoperable  provided  all  active 
components  of  the  other  emergency 
ventilation  system  circuit  are  operable. 
The  proposed  revision  would  permit 
fuel  handling  operations  to  continue 
during  refueling  beyond  7  days  with  one 
circuit  of  the  emergency  ventilation 
system  inoperable  provided  the 
remaining  emergency  ventilation  system 
circuit  is  operable  and  in  operation.  The 
licensee  stated  that  the  proposed 
revision  is  consistent  with  recently 
issued  Amendment  No.  47  to  the  Nine 
Mile  Point  Unit  2  TSs  and  with  the 
NRC's  Improved  Standard  Technical 
Specifications,  NUREG-1433. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1 
INMPl],  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  signiflcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  Emergency  Ventilation  System 
responds  to  a  release  of  radioactivity  to  the 
secondary  containment  by  maintaining  a 
negative  pressure  in  secondary  containment 
and  by  providing  a  Altered  elevated  release. 
The  proposed  change  to  LCO  (Limiting 
Condition  for  Operation]  3.4.4.e  would  allow 
continuation  of  refueling  beyond  seven  days 
with  one  emergency  ventilation  circuit 
inoperable  provided  the  operable  emergency 
ventilation  circuit  is  in  operation.  A  plant 
specific  PRA  IProbabilistic  Risk  Assessment) 
was  performed  to  evaluate  the  probability  of 
a  fuel  bundle  drop  event  resulting  in  a  need 
to  start  the  Emergency  Ventilation  System 
with  a  concurrent  failure  of  the  Emergency 
Ventilation  System  that  would  result  in  an 
unflltered  ground  level  release  under  the 
current  Technical  Specifications  and  the 
proposed  change.  The  results  of  this 
assessment  indicate  that  the  probability  is 
not  significantly  increased.  In  addition,  the 
order  of  magnitude  of  the  probability  of  such 
a  release,  under  the  current  or  proposed 
Technical  Specifications,  is  very  small,  i.e.. 
10-*.  This  amendment  requires  no  physical 
changes  to  NMPl.  Therefore,  the  proposed 
changes  to  the  Technical  Specifications  do 
not  significantly  increase  the  probability  of 
an  accident  previously  evaluated. 

Section  XV.C.3  of  the  UFSAR  (Updated 
Final  Safety  Analysis  Report]  evaluates  a  fuel 
bundle  drop  accident.  The  radiological 
consequences  of  this  accident  are  within  the 
guidelines  of  10  CFR  Part  100.  The  UFSAR 
radiological  evaluation  takes  credit  for  the 
operation  of  an  emergency  ventilation  circuit 


in  mitigating  the  consequences  of  this 
accident  During  refueling  with  one 
emergency  ventilation  circuit  inoperable  for 
more  than  seven  days,  the  proposed 
Technical  Specification  change  would 
require  that  an  operable  emergency 
ventilation  circuit  be  placed  in  operation. 
With  an  operable  emergency  ventilation 
circuit  operating  prior  to  a  fuel  bundle  drop 
accident,  the  radiological  consequences  of 
this  accident  remains  bounded  by  the  current 
UFSAR  evaluation.  Therefore,  from  a 
radiological  perspective,  the  proposed 
Technical  Specification  change  is  bounded 
by  the  current  radiological  evaluation  in  the 
UFSAR.  Therefore,  the  Technical 
Specification  change  does  not  significantly 
increase  the  consequences  of  a  previously 
evaluated  accident. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

This  amendment  does  not  involve  any 
accident  precursors  or  initiators.  During  an 
accident  involving  the  release  of  radioactivity 
to  the  secondary  containment  atmosphere  an 
operable  emergency  ventilation  circuit  would 
already  be  running  and  performing  its  safety 
function.  The  operating  status  of  a  running 
emergency  ventilation  circuit,  which  was 
manually  started,  would  be  unaffected  by  the 
receipt  of  an  automatic  start  signal  due  to  the 
detection  of  high  radiation  in  secondary 
containment.  Accordingly,  the  proposed 
Technical  Specification  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  current  Technical  Specifications,  LCO 
3.4.4,  provide  a  margin  of  safety  by  requiring 
both  emergency  ventilation  circuits  to  be 
of>erable  during  a  refueling  condition.  With 
one  emergency  ventilation  circuit  inoperable, 
the  current  Technical  Specifications  allow 
continuation  of  refueling  for  up  to  seven 
days,  at  which  time  refueling  must  be 
stopped.  This  Technical  Specification 
requirement  ensures  that  an  emergency 
ventilation  circuit  will  be  available  to 
provide  a  filtered  release  to  the  enviroimient 
during  an  accident  which  could  result  in  the 
release  of  radioactivity  to  the  secondary 
containment  atmosphere. 

The  proposed  change  to  LCO  3.4.4.e  would 
allow  continuation  of  refueling  beyond  seven 
days  with  one  emergency  ventilation  circuit 
inoperable  provided  the  o[>erable  emergency 
ventilation  circuit  is  in  operation.  By  placing 
the  remaining  operable  emergency 
ventilation  circuit  in  operation,  active  single 
feilures  associated  with  its  startup  have  been 
eliminated.  These  eliminated  failures  include 
automatic  initiation  instrumentation, 
relaying  logic,  breaker  operation,  fan  startup 
and  valve  operation.  With  an  operable 
emergency  ventilation  circuit  in  operation, 
its  safety  function  is  being  performed.  In 
addition,  the  status  of  the  operating 
emergency  ventilation  circuit  is  indicated  in 
the  control  room.  Therefore,  the  running. 
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operable  emergency  ventilation  circuit 
provides  a  level  of  safety  comparable  to  two 
non-running,  operable  emergency  ventilation 
circuits. 

Based  upon  the  above  analysis,  the  margin 
of  safety  is  not  significantly  reduced  by 
allowing  refueling  to  continue  beyond  seven 
days  with  one  emergency  ventilatic^i  circuit 
inoperable  since  the  op>erable  emergency 
ventilation  circuit  is  in  op>erat)on. 

These  changes  are  consistent  with 
Amendment  No.  47  for  Nine  Mile  Point  Unit 
2  and  with  the  Improved  Standartl  Technical 
Specifications,  NUREG-1433. 

Accordingly,  as  determined  by  the  analysis 
above,  this  proposed  amendment  involves  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  signiRcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Docxmients 
E)epartment,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
YoA  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn. 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Robert  A.  Capra 

Niagara  Mohawk  Power  Corporation, 
Docket  Na  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  Na  1,  Oswego 
County,  New  York 

Date  of  amendment  request: 
December  27, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  Technical  Specification  (TS) 
Tables  3.2.7,  "Reactor  Coolant  Isolation 
Valves,"  and  3.3.4,  "Primary 
Containment  Isolation  Valves,"  from  TS 
3.2.7/4.2.7  and  3.3.4/4.3.4.  respectively, 
to  a  plant  p>rocedure  oveming  lists 
removed  from  TSs  per  Generic  Letter 
(GL)  91-08,  "Removal  of  Component 
Lists  from  Technical  Specifications." 
The  plant  procedure  would  be  subject  to 
the  requirements  specified  in  the 
Administrative  Controls  section  of  the 
Nine  Mile  Point  Nuclear  Station  Unit 
No.  1  (NMP-1)  TS.  The  proposed 
amendment  would  also  make 
conforming  changes  to  the  TS  Bases. 
These  lists  of  valves  will  continue  to  be 
incl\ided  in  the  NMP-1  Updated  Final 
Safety  Analysis  Report  (FSAR).  The 
licensee  stated  that  the  proposed 
changes  would  be  consistent  with  NRC 
staff  guidance  issued  in  GL  91-06. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideratioru  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

l.The  proposed  amendment  does  not 
involve  a  physical  change  to  any  system, 
structure,  or  component  that  affects  the 
probability  or  consequences  of  any  accident 
or  malfunction  of  equipment  important  to 
safety. 

Relocation  of  die  component  lists  to  plant 
procedures  and  the  Updated  FSAR  is  in 
accordance  with  Generic  Letter  91-08.  This 
change  does  not  alter  the  existing  ojierability 
or  surveillance  requirements  for  the 
components  to  which  they  apply.  The 
proposed  changes  are  under  the  change 
control  provisions  in  Section  6.0, 
"Administrative  Controls,"  of  the  Technical 
SpedScations.  The  changes  associated  with 
the  Bases  for  Specificationlsj  3.2.7/4.2.7  and 
3.3.4/4.3.4  are  consistent  with  the  issuance  of 
prior  license  amendments.  Since  the 
proposed  amendment  does  not  affect  the 
operation  or  testing  of  any  plant  systems  or 
compwnents,  it  *»ill  have  no  impact  on  the 
probability  or  consequences  of  accidents  or 
malfunctions  ptreviously  evaluated. 

2.The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  3.2.7/4.2.7,  3.3.4/4.3.4  and 
Bases  do  not  introduce  any  new  modes  of 
plant  operation  or  new  accident  precursors, 
involve  any  physical  alterations  to  plant 
configurations,  or  make  changes  to  system 
sefpoints  which  could  initiate  a  new  or 
different  kind  of  accident.  The  proposed 
changes  relocate  Reactor  Coolant  Ptimary 
Containment  Isolation  Valve  Tables  3.2.7  and 
3.3.4  into  a  procedure  governing  controlled 
lists  removed  from  TS  per  Generic  Letter  91- 
08  under  the  change  control  provisions  in 
Section  6.0,  "Administrative  Controls,"  of 
the  Technical  Specifications.  The  testing 
associated  with  these  valves  remains 
unchanged,  therefore,  it  will  not  affact 
system  or  component  operability.  In 
addition,  the  removal  of  generic  reference  to 
the  60  second  closure  time  is  consistent  with 
previously  issued  license  amendments  and 
nas  no  impact  on  either  the  Limiting 
Condition  for  Operation  or  Surveillance 
Requirement.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated 

3.  The  operation  of  Nine  Mile  Point  Unit 
1 ,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  Technical  Sp>ecification  Limiting 
Conditions  for  Operation  and  Surveillance 
Requirements  for  the  valves  listed  in  Tables 
3.2.7  and  3.3.4  are  not  being  ahered.  The 
valve  lists  will  be  inonporated  into  a 
procedure  governing  controUed  lists  removed 
from  TS  pet  Generic  Letter  91-08.  This  is 
controlled  by  Section  6U),  "Administrative 
Procedures." 


In  addition,  removal  of  generic  reference  to 
the  60  second  closure  lime  is  consistent  with 
previously  issued  license  amendments  and 
has  no  impact  on  either  the  Limiting 
Conditions  for  Operation  or  Surveillance 
Requirements.  Therefore,  the  proposed 
changes  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire.  Winston  &  Strawn, 
1400  L  Street.  NW..  Washington.  DC 
20005-3502. 

NRC  Project  Director  Robert  A.  Capra 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Sewrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
4, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  emergency  diesel-generator  engine 
speed  specification  from  Surveillance 
Requirement  (SR)  4. 8.1. 1.2a. 5  and 
would  replace  the  diesel  engine  speed 
requirement  with  an  electrical 
frequency  requirement  in  SR  4.8.1.1.2g. 
Currently.  SR  4.8.1. 1.2a.5  specifies  both 
a  minimum  engine  speed  and  a  nominal 
electrical  frequency  and  acceptable 
deviation  from  the  nominal  value.  SR 
4.8.1.1.2g  currently  specifies  only  a 
minimum  engine  speed.  The  specified 
minimum  engine  speed  is  not  consistent 
with  the  acceptable  frequency  deviation 
below  the  nominal  value. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni  nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  hcensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  rhflngfw»  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
50.92(cMl))  because  the  proposed  changes 
merely  delete  the  specification  of  emergency 
diesel-generatof  minimum  engine  spord 
while  retaining  or  substituting  the 
specification  of  electrical  frequency  to  be 
attained  by  the  emergency  diesel -generator. 
The  diesel  engine  and  generatcw  are  directly 
coupled  and  must  rotate  at  the  same  speed, 
therefore,  speed  and  frequency  are  directly 
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related  and  specification  of  acceptance 
values  for  both  parameters  is  redundant. 
Furthermore,  electrical  frequency,  not  engine 
speed,  is  the  parameter  of  interest  with 
regard  the  ability  of  the  system  to  power 
emergency  loads.  The  proposed  changes  do 
not  affect  the  adequacy  of  the  surveillance 
test  or  the  reliability  of  the  system  to  power 
emergency  loads,  and  do  not  involve  any 
physical  changes  to  facility  structures, 
systems,  or  components.  Therefore,  since  the 
reliability  of  the  emergency  diesel-generators 
will  not  be  reduced,  the  probability  or 
consequences  of  any  accident  previously 
evaluated  is  not  increased. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind 

of  accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because  no 
physical  changes  to  facility  structures, 
systems,  or  components  are  involved  and 
they  do  not  affect  the  manner  by  which  the 
facility  is  operated. 

C  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3))  because  the  proposed  changes  do 
not  affect  the  manner  by  which  the  facility 
is  operated  or  involve  changes  to  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  focility.  Based  on  this 
review,  it  appears  that  the  three  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Attorney  for  licensee:  Thomas  Dignem, 
Esquire.  Ropes  &  Gray,  One 
International  Place.  Boston 
Massachusetts  02110-2624. 

NBC  Project  Director  John  F.  Stolz 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
28, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
implement  13  of  the  47  line  item 
Technical  Specification  (TS) 
improvements  recommended  by  Generic 
Letter  93-05.  Most  of  the  proposed 
changes  would  revise  the  allowable  time 
intervals  for  performing  certain 
Surveillance  Requirements  (SR)  on 
various  plant  components  during  power 
operation  or  would  delete  the 
requirement  entirely  or  under  certain 
conditions.  One  proposed  change  would 
modify  testing  requirements  identified 
in  an  ACTION  statement.  The  specific 
changes  are  as  follows: 

1.  Sfl  4.  J.3.J.2- The  allowable 
interval  between  tests  to  demonstrate 
the  operabihty  of  any  partially  or  fully 
withdrawn  control  rod  would  be 
increased  to  92  days  from  31  days. 

2.  SR  4.6.4.1  -  The  allowable  interval 
between  tests  to  demonstrate  the 


operability  of  the  hydrogen  monitors  by 
performing  an  Analog  Channel 
Operational  Test  (ACOT)  would  be 
increased  to  92  days  from  31  days,  and 
by  performing  a  Channel  Calibration  to 
every  refueling  outage  from  92  days  on 
a  staggered  basis. 

3.  SR  4.3.2.1.  Table  4.3-2,  Functional 
Unit  3.C.4  and  SR  4.3.3.1.  Table  4.3-3. 
Functional  Units  1  through  6  -  The 
allowable  interval  between  tests  to 
demonstrate  the  operability  of  the 
radiation  monitors  by  performing  an 
ACOT  and  Digital  Channel  Operational 
Test  OXX)T)  would  be  increased  to 
quarterly  from  monthly. 

4.  SR  4.4.6.2.2-  The  time  the  plant 
may  be  in  Cold  Shutdown  before 
Pressure  Isolation  Valve  testing  is 
required  prior  to  entering  Mode  2  would 
be  increased  to  7  days  from  72  hours. 

5.  SR  4.4.11.1  -  The  allowable  interval 
between  tests  to  demonstrate  the 
operability  of  the  Reactor  Coolant 
System  vent  block  valves  would  be 
increased  to  cold  shutdown  from  every 
92  days. 

6.  SR  4.4.3.2  ■  The  allowable  interval 
between  tests  to  verify  pressurizer 
heater  capacity  would  be  increased  to 
each  refueling  outage  from  92  days. 

7.  SR  4.5.1.1.1  -  The  requirement  to  verify 
the  boron  concentration  of  the  accumulator 
contents  after  a  volume  increase  of  1-percent 
or  more  would  be  removed  under  certain 
conditions. 

8.  Sfl  4.5.1. 7.2 -The  requirement  to 
perform  an  ACX3T  and  Channel  Calibration 
on  accumulator  water  level  and  pressure 
instrumentation  would  be  deleted. 

9.  SR  4.5.2  -  The  requirement  to 
visually  insp)ect  the  containment  sump 
upon  completion  of  each  containment 
entry  would  be  modified  to  avoid 
unnecessary  containment  sump 
inspections  when  multiple  containment 
entries  are  made  on  the  same  day. 

10.  SR  4.6.2.1  -  The  allowable  interval 
between  tests  to  verify  that  each 
containment  spray  nozzle  is 
unobstructed  would  be  increased  to 
every  10  years  from  5  years. 

11.  SR  4.6.4.2  -  The  allowable  interval 
between  tests  to  demonstrate  operability 
of  each  hydrogen  recombiner  system 
would  be  increased  to  each  refueling 
interval  from  6  months. 

12.  SR  4.7.1.2.1  -  The  allowable 
interval  between  tests  of  the  auxiliary 
and  startup  feedwater  pumps  would  be 
increased  to  92  days  on  a  staggered  test 
basis  ham  31  days. 

13.  TS  3.8.1.1  -  The  ACTION 
statements  would  be  changed  so  that 
when  the  Limiting  Conditions  for 
Operation  are  not  met  due  to: 

a.  Inoperability  of  one  or  two  offsite 
power  circuits  the  starting  of  a  diesel- 
generator  would  no  longer  be  required; 


b.  Inoperability  of  one  diesel- 
generator,  starting  of  the  remaining 
diesel-generator  would  be  required 
within  8  hours  only  under  certain 
conditions  instead  of  within  24  hours 
under  all  conditions; 

c.  Inoperability  of  a  diesel-generator 
and  an  ofTsite  power  circuit,  starting  of 
the  remaining  diesel-generator  would  be 
required  within  8  hours  only  under 
certain  conditions  instead  of  within  24 
hours  under  all  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  either  merely 
modify  the  allowable  intervals  between 
certain  surveillance  tests,  delete  the  SR, 
or  alter  an  ACTION  statement  with 
regard  to  required  testing.  The  safety 
functions  of  the  related  structures, 
systems,  or  components  are  not  changed 
in  any  manner  nor  are  the  reliabilities 
of  any  structure,  system,  or  component 
reduced  by  the  revised  surveillance  or 
testing  requirements.  The  changes  do 
not  affect  the  manner  by  which  the 
facility  is  operated  and  do  not  change 
any  facility  design  feature,  structure, 
system,  or  component.  Since  there  is  no 
change  to  the  facility  or  operating 
procedures,  and  the  safety  functions  and 
reliabilities  of  structures,  systems,  or 
components  are  not  affected,  there  is  no 
affect  upon  the  probability  or 
consequences  of  any  accident 
previously  analyzed. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kindof 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
they  do  not  change  the  facility  or  affect 
the  manner  by  which  the  facility  is 
operated.  The  proposed  changes  merel) 
change  certain  surveillance  or  testing 
requirements. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  they 
do  not  affect  the  manner  by  which  the 
facility  is  operated  or  change  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter.  New  Hampshire  03833. 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire,  Ropes  &  Gray,  One 
International  Place.  Boston 
Massachusetts  02110-2624. 

NBC  Project  Director  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2.  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  17. 1993 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
action  statements  for  the  limiting 
conditions  associated  with  the  electrical 
power  sources  (Technical  Specification 
3.8.1.1). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92,  NNECO 
has  reviewed  the  attached  proposed  changes 
and  has  concluded  that  they  do  not  involve 
a  significant  hazards  consideration.  The  basis 
for  this  conclusion  is  that  the  three  criteria 
of  10CFR50. 92(c)  are  not  compromised.  The 
proposed  changes  do  not  involve  a 
significant  hazards  consideration  IxKiause  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  rewrite  the  action 
statements  for  Technical  Specification  3.8.1.1 
will  decrease  the  wear  on  the  EDGs 
lemergency  diesel  generators]  by  reducing 
the  number  of  required  starts.  These  changes 
will  also  allow  adequate  time  for  the 
completion  of  manufacturer  recommended 
EDG  engine  prelube  and  warmup  procedures. 
They  ensure  that  the  operability  of  the  AC 
sources  is  demonstrated  with  reasonable 
assurance.  Also,  the  reliability  of  the  EDGs 
will  be  enhanced  by  reducing  the  potential 
for  numerous  unloaded  EDG  starts  during  an 
LCO  [limiting  condition  for  operation) 
period.  The  proposed  changes  could  reduce 
the  number  of  required  unloaded  EDG  starts 
from  nine  to  one.  Therefore,  these  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  rewrite  the  action 
statements  for  Technical  Specification  3.8.1.1 
do  not  alter  the  method  of  operating  the 
plant,  nor  do  they  introduce  any  new  failure 
modes.  The  proposed  changes  affect  EDG 
testing  frequency  only,  they  have  no  impact 
on  any  accident  analysis.  The  proposed 
changes  provide  assurance  that  the  EDGs  will 
be  able  to  power  their  respective  safety 
systems  if  required.  Also,  they  do  not  involve 


any  physical  alterations  to  plant  equipment 
or  procedures  which  would  introduce  any 
new  or  unique  operational  modes  or  accident 
precursors. 

3. Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  rewrite  the  action 
statements  for  Technical  Specification  3.8.1.1 
do  not  affect  the  capability  of  the  EDGs  to 
perform  their  function.  The  intent  of  the 
changes  is  to  increase  the  overall  EDG 
reliability,  by  reducing  the  wear  resulting 
&t)m  excessive  and  unwarranted  testing.  The 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard,  City 
Place,  Hartford,  Connecticut  06103- 
3499. 

NRC  Project  Director:  John  F.  Stolz 

Power  Authority  of  the  State  of  New 
York,  Docket  No,  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  June  12. 
1992,  as  supplemented  September  17, 
1992,  March  17. 1993,  August  17, 1993, 
August  18, 1993,  and  December  29, 
1993. 

Description  of  amendment  request: 
The  purpose  of  the  proposed  changes  is 
to  revise  the  Technical  Specifications 
(TS)  to  permit  operation  of  the  James  A. 
FitzPatrick  Nuclear  Power  Plant  at  an 
uprated  power  of  2536  MWt,  The 
licensee's  engineering  analyses  and 
evaluations  confirm  that  the  plant  can 
be  operated  at  an  uprated  power.  The 
increase  in  the  rated  power  from  2436 
MWt  to  2536  MWt  corresponds  to  a  4.8 
percent  increase  in  rated  steam  flow. 
The  increase  in  rated  power  remains 
below  the  plant  design  power  level  of 
2550  MWt  which  was  the  basis  for  the 
original  plant  safety  evaluation. 

The  changes  affect  the  operating 
parameters  of  the  reactor,  operational 
restrictions,  setpoints  for  safety  systems, 
analytical  results,  and  test  requirements. 
There  are  also  administrative  changes. 
The  changes  in  each  of  these  categories 
are  summarized  as  follows: 

Reactor  Parameters:  The  effect  on 
reactor  parameters  is  limited.  Higher 
power  is  achieved  by  control  rod  pattern 


adjustments  to  increase  reactor  thermal 
power  in  a  more  uniform  (fiattened) 
powerdistribution  to  increase  steam 
flow  without  increasing  core 
recirculation  flow.  This  requires  an 
increased  reactor  dome  pressure  for 
adequate  turbine  inlet  pressure. 

Operational  Limits:  The  increased 
thermal  power  requires  a  change  to  the 
limitation  on  operation  in  the  high 
power  low  flow  portion  of  the  power/ 
flow  map  to  limit  thermal  hydraulic 
instabilities  and  power  oscillations. 

Setpoints:  The  increased  reactor 
pressure  has  a  direct  impact  on  the  high 
pressure  scram  setpoint  and  the  safety 
relief  valve  setpoint.  Additionally,  the 
bypass  for  the  turbine  stop  valve  closure 
and  control  valve  fast  closure  scram  will 
be  changed  in  proportion  to  the  increase 
in  thermal  power. 

Analysis  Results:  Analyses  of  uprated 
power  transients  and  accidents  requires 
changes  to  various  TS  and  their  Bases. 
Operational  parameters  and 
assumptions  used  in  analyses  were 
revised  to  reflect  their  use  as  initial 
conditions.  Revised  radiological 
analyses  changed  dose  results.  The 
results  of  the  accident  analyses  requires 
revisions  to  properly  reflect  plant 
capabilities. 

Testing:  A  number  of  changes  to 
testing  requirements  result  from  power 
u  prate.  The  increase  to  reactor  pressure 
has  a  direct  effect  on  hydrostatic  leakage 
testing  pressure.  The  test  pressure  for 
High  Pressure  Coolant  Injection  (HPCI) 
and  Reactor  Core  Isolation  Cooling 
(RCIC)  pumps  will  be  revised  to  reflect 
safety  relief  valve  setpoints  assumed  in 
analvses. 

Administrative:  Administrative 
changes  (i.e.,  adding  references,  revising 
references  and  correcting  associated 
errors)  will  also  be  made. 

No  changes  to  the  Radiological 
Effluent  Technical  Specifications  were 
identified. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  at  a 
thermal  power  of  2536  MWt  will  not  involve 
a  significant  hazards  consideration  as  defined 
in  10  CFR  50  92,  since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  con.-scquenccs  of  an  accident 
previously  evaluated. 

The  James  A.  FitzPatrick  nuclear  power 
plant  was  reviewed  for  ofteration  at  a  rated 
power  of  2550  MWt  at  the  time  of  its 
operating  license,  1***1.  This  review  was 
based  on  the  original  design  of  the  plant. 
Since  that  time,  a  number  of  safety  issues  of 
a  generic  and  plant  specific  nature  as  well  as 
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plant  modifications  have  changed  the 
originalty  reviewed  design. 

GeDeric  criteria,  metixMlologiet  and 
evaluation  scope  required  to  upnte  BWRs  up 
to  5%  were  prepared  1^  General  Electric  and 
submitted  to  the  NRC  in  LTR-1  {NEDC- 
31897P-A.  "Generic  Guidelines  for  General 
Electric  Boiling  Water  Reactor  Power 
Uprate>l.  This  was  supplemented  by  the 
submittal  of  generic  evaluations  in  LTR-2 
|?*iEDC-319»4P,  "Generic  Evaluations  of 
General  Electric  Boiling  Water  Reactor  Power 
Upnite"  and  Suppiemeot  1|  to  determine: 
which  NRC  and  industry  generic 
communications  were  applicable  to  power 
u prate  and  bow  they  should  be  treated: 
anal>'tical  evaluations  that  could  be 
generically  approved;  bounding  evaluations 
of  components  and  equipment,  and;  the 
effect  of  power  uprate  on  safety  margin. 
These  generic  evaluations  are  supplemented 
by  plant  specific  evaluations.  The  Power 
Uprate  Safety  Analysis  Report  (PUSAR) 
describes  the  dependence  placed  on 
References  1  and  2,  the  additional  analyses 
that  were  performed,  the  results  of  these 
additional  analyses  and  overall  cooclusioos 
on  the  safety  impacts  of  power  uprate. 

The  plant  systems  and  components  will  be 
within  design  limits  at  power  uprate 
conditions  with  minor  modifications,  .^t 
uprated  power,  the  power  plant  will  not  be 
operated  in  a  manner  that  is  different  from 
current  operations  except  for  limited  changes 
to  operating  parameters  such  as  primary 
system  pressure,  steam  flow  and  feedwater 
temperature.  Setpoints  are  revised  as 
necessary  to  reflect  new  operational 
conditions  and  analyses.  The  ECXS-LOCA 
(emergency  core  cooling  system-loss-of- 
ooolant  accident)  analysis  using  current 
practices  demonstrates  compliance  with 
design  and  regulatory  acceptance  criteria  at 
uprated  power. 

The  radiological  consequences  of  accidents 
have  been  evaluated  using  more  curreot 
methodologies  with  consistent  assumptions 
and  continue  to  meet  acceptance  criteria. 
Compliance  with  NRC  dose  criteria  using 
current  methodologies  is  discussed  in 
Section  9.2  of  the  PUSAR.  The  effect  of 
power  uprate  on  dose  analyses  now 
discussal  in  the  FSAR  (Final  Safety  Analysis 
Report]  were  qualitatively  assessed 
recognizing  that  power  uprate  increases 
doses  in  direct  proportioa  to  the  4.1% 
increase  lo  thertnal  power.  An  increase  of 
4.1%  to  the  calculated  doses  currently 
'dcntified  in  FSAR  Chapter  14  indicates  that 
a  reevaluation  using  the  original 
methodology  would  have  demonstrated 
compliance  with  current  NRC  dose  criteria. 
A  review  of  Table  14.4-2  Indicates  that,  with 
the  4.1%  increase,  offsite  doses  would  be 
siibstantially  less  than  NRC  allowable  values. 
A  review  of  Table  14.8-1  indicates  that,  with 
the  4.1%  increase,  control  room  doses  would 
be  substantially  less  than  NRC  allowables 
except  for  the  main  steam  line  break  (MSLB). 
However,  the  MSLB  dose  would  drop  well 
below  allowables  once  the  proposed  change 
on  allowable  oodant  activity  (rediKes  the 
limit  by  more  than  a  fector  of  ten)  is 
accoQiited  for. 

(Thus,  based  on  the  above  analrsis  and 
supplemental  analyses  performed  by  the  NRC 


staff,  the  increase  in  power  level  disciissed 
herein  and  associated  Technical 
Specification  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.] 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Operation  at  uprated  power  involves  no 
changes  to  the  manner  in  which  the  plant  is 
operated.  There  are  changes  to  operational 
parameters  and  setpoints  but  analyses  of 
these  identified  no  new  failure  modes  or 
accident  scenarios.  The  effects  of  transients 
and  accidents  fall  within  design  capabilities. 
Systems  and  components  are  capable  of 
oj>erating  and  performing  their  safety 
functions  at  uprated  power.  No  mechanisms 
for  creating  a  new  or  different  accident  were 
identified. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  power  uprate  will  not  result  in 
significant  increases  to  primary  system 
temperature  and  pressure  due  to  postulated 
operating  transients  or  accidents.  These  and 
other  margins  of  safety  have  been  discussed 
in  the  PUSAR,  where  it  is  demonstrated  that 
there  will  be  no  reductions  in  the  margin  of 
safety  because  the  plant  will  still  meet  its 
design  and  regulatory  acceptance  criteria.  For 
example,  the  core  will  continue  lo  be 
operated  with  the  same  margin  to  the  safety 
limit  minimum  critical  power  ratio.  Fuel 
thermal  limits  will  continue  to  meet  NRC 
acceptance  criteria.  Plant  systems  and 
equipment  are  designed  for  uprated  power 
conditions  and  have  been  evaluated  for  their 
capability  to  perform  at  uprated  conditions. 
They  will  continue  to  perform  within  design 
limits. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Peafield  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Qiarles  M. 
Pratt,  1633  Broadway.  New  York,  New 
York  10019. 

NRC  Project  Director  Robert  A.  Capra 

PoMrer  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
Fit^atrick  Nudear  Power  Plant. 
0«wego  Cwmty,  New  York 

Date  of  amendment  request: 
December  22. 1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
proposes  to  remove  the  reference  to 
American  Society  for  Testing  and 
Materials  (ASTM)  Standard  D  270-65 
from  Surveillance  Requirement 
4.12.A.l.i.  ASTM  D  270-65.  which 


specifies  procedures  to  draw  a 
representative  fuel  oil  sample,  has  been 
superseded  and  is  no  longer  in  effect. 
The  FitzPatrick  Surveillance  Procedure 
currently  requires  sampling  in 
accordance  with  ASTM  D  270-65  but 
notes  that  it  has  been  superseded  by 
ASTM  D  4057-88.  The  proposed  change 
makes  Surveillance  Requirement 
4.12.A.l.i  consistent  wnth  fuel  oil 
Surveillance  Requirement  4.9.C.1,  for 
the  emergency  diesei  generators  (EDGs), 
by  adopting  the  current  industry  fuel  oil 
sampling  standard.  There  are  no 
changes  to  the  accep)tance  criteria  for 
fuel  oil  quality  which  are  based  on 
ASTM  D  975-81. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  With  the  propmsed  Amendment 
would  not  involve  a  signiQcant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Plant  accident  analyses  are  not  affected  by 
the  Technical  Specification  change.  The 
change  removes  reference  to  ASTM  D  270-65 
as  the  method  for  obtaining  samples  of  diesei 
fuel  oil  from  Surveillance  Requirement 
4.12.A.l.i.  The  American  Society  for  Testing 
and  Materials  has  superseded  ASTM  D  270- 
65  with  ASTM  D  4057.  The  proposed  change 
provides  improved  flexibility  to  adopt 
standards  as  they  ve  issued  without 
requiring  a  license  amendment  and  makes 
Surveillance  Requirement  4.12.A.l.i 
consistent  with  t>oth  Surveillance 
Requirement  4.9.C1  for  the  EDG  and  the  STS 
(Standard  Technical  Specificatfon].  The 
nature  of  this  change  will  not  cause  any 
increase  io  the  probability  or  consequences 
of  previously  evaluated  accidents. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  ptroposed  change  involves  no 
hardware  modifications  to  any  plant 
structures,  systems  or  components.  The 
change  removes  reference  to  ASTM  O  270-65 
as  the  method  forobtaining  samples  of  diesei 
fuel  oil  from  Surveiliaooe  Requirement 
4.12.A.l.i.  The  American  Society  lor  Testiag 
and  Materials  has  superseded  AST.M  O  270- 
65  with  ASTM  D  4057.  The  nature  of  this 
change  is  siich  that  no  new  or  different  kind 
of  accident  can  be  created. 

3.  involve  a  signiftcaat  reductioQ  in  the 
margin  of  safety. 

The  proposed  change  will  not  cause  a 
reduction  in  the  margin  of  safety.  The  results 
of  the  plant  accident  analyses  continue  to 
bound  operation  under  the  proposed  changes 
so  there  is  no  reduction  in  the  margin  of 
safety.  The  change  removes  refereoce  to 
ASTM  0  270-65  to  allow  the  use  of  ASTM 
D  4057-Sfi  as  the  method  for  oUainii^ 
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samples  of  diesel  fire  pump  fuel  oil.  The 
change  will  make  Surveillance  Requirement 
4.12.A.l.i  consistent  with  existing 
Surveillance  Requirement  4.9.C.1  for  the  EE)G 
and  allow  current  standards  to  be  used  for 
fuel  oil  sampling.  Revisions  of  this  nature 
will  not  cause  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NEC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
December  28, 1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
(TSs)  revises  the  scope  of  startup  and 
power  escalation  reports  to  reflect  the 
guidance  provided  by  the  Standard 
Technical  Specifications  (STS).  Current 
TS  requirements  state,  "The  report  shall 
address  each  of  the  tests  identified  in 
the  FSAR  (Final  Safety  Analysis  Report) 

The  list  of  tests  provided  in  the  FSAR 
includes  many  tests  which  were 
required  for  the  initial  plant  startup  but 
are  not  performed  for  subsequent 
startups.  Currently,  the  licensee  satisfies 
TS  requirements  in  the  startup  reports 
by  identifv'ing  tests  which  are  not 
performed,  their  purpose,  and  the 
reason  for  not  performing  them. 

The  inclusion  of  such  a  section  in  the 
startup  reports  is  unnecessary.  This 
amendment  would  revise  the  TSs  to 
permit  subsequent  startup  reports  to 
address  only  those  tests  that  are  actually 
performed. 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  involve  no 
hardware  modifications,  no  changes  to  the 
operation  of  any  system  or  component,  no 
changes  to  structures,  and  alters  future 
startup  reports  by  addressing  only  tests  that 


are  performed.  A  change  in  reporting  format 
will  not  eliminate  the  performance  of  startup 
tests  that  are  necessary  or  required.  These 
changes  can  not  alter  the  probability  or 
consequences  of  existing  accident  analyses  as 
documented  in  the  FSAR  or  the  NRC  staff 
SER  (Safety  Evaluation  Report). 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  fix)m  those 
previously  evaluated. 

The  changes  do  not  alter  the  testing 
procedures  or  methodologies.  The  changes 
provide  a  t)asis.  in  accordance  with  NRC 
guidance,  for  allowing  future  startup  test 
reports  to  mention  and  discuss  only  those 
tests  that  are  actually  performed.  These 
changes  can  not  result  in  a  new  or  different 
type  of  accident  than  those  previously 
evaluated. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

There  are  no  changes  to  tests  that  are 
performed  in  support  of  plant  startup  1***). 
Removing  a  requirement  for  reporting  on 
tests  that  are  not  performed  will  not  cause  a 
reduction  in  any  margin  of  safety. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  th^Ljiendment  request 
involves  no  signifiSnt  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Chsu-les  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
December  29,  1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
would  eliminate  an  inconsistency 
between  the  Reactor  Coolant  System 
(RSC)  leakage  detection  and  operability 
requirements  in  Limiting  Conditions  for 
Operation  (LCO)  3.6.D.1  and  3.6.D.4. 

LCO  3.6.D.1  currently  requires  that 
RCS  leakage  be  below  specified  limits 
when  there  is  irradiated  fuel  in  the 
reactor  vessel  and  reactor  coolant 
temperature  is  greater  than  212''F.  LCO 
3.6.D.4  requires  the  leakage  monitoring 


systems  to  be  operable  during  power 
operation  (i.e.,  when  the  mode  switch  is 
in  the  Startup/Hot  Standby  position  or 
the  Run  position  with  the  reactor 
critical  above  1  percent  rated  power,  as 
defined  per  Sp>ecification  l.O.O).  These 
two  LCC)s  are  not  consistent.  The 
proposed  revision  of  LCO  3.6.D.4  will 
take  the  more  conservative  approach  of 
requiring  the  leakage  monitoring 
systems  to  be  operable  when  the  leakage 
limits  of  LCO  3.6.D.1  are  in  effect. 

The  proposed  changes  also  make 
editorial  corrections  which  are 
considered  administrative  in  nature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  involves  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  or  corapwnents  and 
no  changes  to  structures.  It  alters  an  IXX3  to 
require  plant  leakage  detection  systems  to  be 
operable  during  the  same  plant  conditions 
that  RCS  leakage  limits  apply.  The  revised 
LCO  requires  leakage  detection  systems  in 
operational  modes  consistent  with  other 
portions  of  the  Technical  Specifications. 
Additional  changes  include  editorial 
corrections  such  as  correct  specification 
numbering,  proper  system  identification,  and 
clarification  of  a  surveillance  requirement 
cross  reference.  Since  the  change  to  the  LCO 
for  leakage  detection  will  require  operability 
under  a  greater  range  of  plant  conditions  to 
be  consistent  with  detection  requirements, 
there  is  no  change  to  previously  determined 
accident  probabilities  or  consequences.  The 
editorial  changes  have  no  adverse  safety 
implications. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  amendment  involves  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  or  components  and 
no  changes  to  structures.  It  alters  the 
Technical  Specifications  only  to  the  extent  of 
making  two  LCOs  consistent  by  requiring  the 
leakage  detection  system  to  be  operable  when 
leakage  limits  apply  and  making  editorial 
changes.  Editorial  changes  and  increasing  the 
plant  conditions  for  leakage  system 
operability  can  not  create  the  possibility  of  a 
new  or  diffierent  kind  of  accident  from  those 
previously  evaluated  since  the  editorial 
changes  have  no  safety  significance  and  the 
operability  changes  are  being  made  for 
consistency  with  the  modes  when  leakage 
detection  is  required  to  function. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 
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The  proposed  ameDdicexit  revisions 
involve  no  hardware  changes,  no  changes  to 
the  operation  of  any  systems  and  no  changes 
to  structures.  The  revised  LCX)  crtteria  for 
RCS  leakage  detection  system  operability  has 
iocreased  the  piant  conditions  when 
operability  is  required  to  roalch  the  plant 
conditions  when  ieaitage  limits  apply. 
Editorial  changes  and  expanded  operability 
requirements  in  the  LCOs  will  not  result  to 
any  change  to  existing  safety  margins. 

the  ^4RC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c}  are  satisfied. 
Therefore,  the  ^fRC  staff  proposes  to 
detennine  tliat  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway,  New  York.  New 
York  10019. 

NBC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  lames  A. 
FitzPatrick  NiK:lear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
December  29, 1993 

Description  of  amendment  request: 
This  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications, 
Appendix  B,  revises  Surveillance 
Requirement  S.l.a  and  Table  3.10-2.  The 
existing  Surveillance  Requirement  in 
Specification  3.1.a,  which  references 
Table  3.10-2,  requires  the  performance 
of  instrument  checks,  tests,  and 
calibrations  to  assure  the  operability  of 
specific  gaseous  efflueilt  radiation 
monitors.  It  does  not  require  any 
surreiUances  for  the  associated  data 
recorders.  However.  Limiting  Condition 
for  Operation  [LCO)  3.1.a  specifically 
states  that  "...pathways  shaJl  be 
monitored  and  recorded  ...."  which 
requires  the  recorders  to  be  operable  for 
the  gaseous  effluent  monitoring  system 
to  be  considered  operable.  The  proposed 
changes  to  the  Radiological  Effluent 
Technical  Specifications  (RETS)  add  the 
radiation  monitor  recorders  to  the 
Sur\'eillance  Requirement  and  Table 
3.10-2  for  the  gaseous  effluent 
monitoring  system.  This  will  provide 
the  surveillance  requirements  for  the 
data  recorders. 

Baiiis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sigriificant  hazards 
consideration,  which  is  presented 
bolow: 


Operation  of  the  PitcPatrick  piant  in 
accordance  with  the  proposed  Amendment 
woukl  not  involve  a  significant  hazards 
consideration  as  defin^i  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  pcx>posed  amendment  involves  no 
hardware  changes,  no  changes  to  the 
operatioo  of  any  systems  or  components  and 
no  changes  to  structures.  It  alters  procedures 
by  including  tlie  recorders  in  the 
Surveillance  Requirements  for  determining 
the  operability  of  the  radiological 
monitoring/recording  instrumentation.  The 
inclusion  of  the  data  recorders  in  the 
Surveillance  Requirements  for  checking, 
testing,  and  calibration  does  not  reduce 
gaseous  effluent  monitoring  capability  while 
providing  greater  assurance  that  data  is 
recorded.  Adding  the  existing  s^-stem 
surveillance  to  the  Technical  Specifications 
will  not  have  any  aKect  on  previously 
evaluated  accident  probabilities  or 
consequences. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  jjroposed  amendment  involves  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  or  components  and 
no  changes  to  structures.  It  alters  procedures 
by  including  the  data  recorders  in  the 
Sur.eillance  Reqnirerr»enfs  for  the  radiation 
monitors.  These  changes  do  not  affect  the 
manner  in  which  the  gaseous  effluent 
radiation  monitoring  system  is  op>erated  or 
tested.  The  resulting  chang»;s  do  not  jxwe  a 
safety  issue  concern  different  from  those 
analyzed  previously  in  the  FS.\R  (Final 
Safety  Analysis  Report)  or  the  NRC  staff  SER 
ISafety  Evaluation  ReportJ. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  profKJsed  amendment  involves  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  and  no  changes  to 
structures,  it  alters  procedures  by  including 
the  data  recorders  in  the  Surveillance 
Requirements  for  the  radiation  moaitors.  The 
revised  surveillance  requirement  increases 
the  scope  of  surveillance  for  the  gaseous 
effluent  radiation  monitoring  system,  for 
consistency  with  the  LOO.  It  does  not  cause 
any  reduction  in  any  safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York.  New 
York  10019. 

NEC  Project  Director:  Robert  A.  Capra 


Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  )ames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  January 
11.1994 

Description  of  amendment  request: 
This  pro[>osed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
(TS)  would  temporarily  waive  the  2-year 
maximum  surveillance  interval  for  the 
Typw  C  test  (local  leak  rate  test)  of  the 
shutdown  cooling  isolation  valves 
(lOMOV-17  and  lOMOV-18).  The  waiver 
would  permit  deferring  this  test  until 
the  next  refueling  outage,  currently 
scheduled  for  the  end  of  November 
1994. 

TS  4.7.A.2.e(5)  and  10  CFR  Part  50 
Appendix  J  require  the  containment 
isolation  valves  to  be  leak-rate  tested 
during  each  refueling  outage,  but  at 
intervals  of  not  greater  than  2  years.  As 
a  result  of  the  extended  1991-1993 
refueling  outage,  and  the  length  of  the 
current  operating  c>cle,  tests  of  all 
contairmient  isolation  valves  are  due 
prior  to  the  start  of  the  next  refueling 
outage.  Two  mid-cycle  outages  were 
scheduled,  in  part,  to  accommodate  the 
testing  of  these  valves,  except  for  the 
shutdown  cooling  isolation  valves.  The 
shutdown  cooling  isolation  valves 
cannot  be  removed  from  service  during 
a  non-refueling  outage  to  accommodate 
a  leak-rate  test  since  its  asscciatod 
system  is  needed  to  remove  reactor 
decay  heat.  The  reliability  of  the 
isolation  valve  design,  and  the  very  low 
probability  that  the  shutdown  cooling 
system  penetration  would  result  in  a 
pathway  for  leakage  to  the  reactor 
building,  as  discussed  in  the 
application,  is  provided  as  justification 
for  this  one-time  schedular  extension. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10CFK  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  limited  to  a  one- 
time schedular  extension  in  the  shutd<jwrj 
cooling  isolation  valve  Type  C  test.  The 
chang;  does  not  introduce  any  new  modes  of 
plant  operation,  make  any  physical  changes. 
or  alter  any  operational  setpoints.  Therefore, 
the  change  does  not  degrade  the  performance 
of  any  safety  system  assumed  to  function  in 
the  accident  analysis.  The  extension  will  r.ot 
result  in  a  significant  increase  in  valve 
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leakage  considering  that:  (1)  the  valves  are 
infrequently  stroked,  and  then  only  when  the 
reactor  vessel  is  at  low  pressure,  (2) 
monitoring  the  normal  operating  status  of  the 
RHR  (residual  heat  removal)  system  assures 
the  absence  of  gross  valve  leakage,  and  (3)  the 
valves  were  replaced  with  valves  of  an 
improved  design  which  has  been  confirmed 
by  past  Type  C  tests  to  exhibit  satisfactory 
leak  rate  performance.  For  these  reasons,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 

The  change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
evaluated  since  any  leakage  through  the 
shutdown  cooling  penetration  will  not 
significantly  increase  for  reasons  discussed 
in  the  previous  paragraph,  and  such  leakage 
is  negligible  compared  to  the  main  steam  line 
break  accident  analyzed  in  the  FSAR  [final 
safety  analysis  report). 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  change  does  not  introduce 
new  accident  initiators  or  failure 
mechanisms  since  the  change  does  not  alter 
the  physical  characteristics  of  any  plant 
system  or  component  The  change  is  limited 
to  a  one-time  schedule  extension  for  the 
shutdown  cooling  isolation  valve  Type  C 
tests. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

There  is  a  very  low  probability  of  a 
significant  increase  in  valve  leakage 
considering  the  demonstrated  reliability  of 
the  current  valve  design,  the  infrequent  use 
of  the  valves,  and  the  monitoring  of  the 
normal  operating  status  of  the  RHR  system. 
Moreover,  any  potential  incremental  benefit 
of  performing  the  tests  within  the  two  year 
requirement  would  not  be  sufficient  to  offset 
the  increased  occupational  radiation 
exfiosure  associated  with  testing,  and  the  risk 
to  plant  safety  associated  with  the  removal 
from  service  of  the  primary  method  of  decay 
heat  removal.  Consequently,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  saibty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(0)  are  satisHed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfieid  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway.  New  Yoric,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  October 
1, 1993  TS  93-09 


Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
setpoints  and  time  delays  for  the 
auxiliary  feedwater  (AFW)  and  6.9  kv 
shutdown  board  loss  of  voltage  and 
degraded  voltage  instrumentation.  The 
proposed  changes  would  affect 
Technical  Specification  (TS)  Tables  3.3- 
3.  3.3-4,  3.3-5.  4.3-2,  and  the  Bases  for 
Specification  3/4.7.1.2.  Table  3.3-3 
would  be  revised:  (1)  to  reflect  the  use 
of  a  two-out-of-three  voltage  sensor  logic 
for  loss  of  power  detection  (and  one-out- 
of-two  logic  scheme  for  the  timing 
relays)  by  adding  requirements  for  the 
respective  AFW,  6.9  kv  shutdown 
board,  and  emergency  diesel  generator 
(EDG)  voltage  sensors  and  load  shed 
timers;  (2)  by  changing  the  description 
of  the  functional  unit  from  "Station 
Blackout"  to  "Loss  of  Power  Start:"  (3) 
by  adding  a  footnote  to  indicate  that  the 
new  requirements  apply  only  to  the 
shutdown  boards  on  the  same  unit;  (4) 
by  increasing  the  modes  for  which  the 
EDG  sensors  and  timers  must  be 
operable  to  include  Modes  5  and  6 
when  the  associated  EDG  must  be 
operable;  (5)  by  changing  the  associated 
Action  statements  to  reflect  the  design 
changes  and  consistency;  (6)  to  reflect 
consistent  terminology  in  the  Table  and 
action  statements;  (7)  by  changing  the 
minimum  number  of  channels  that 
would  be  required  to  be  operable;  (8)  by 
changing  the  footnote  to  reflect  the 
conditions  when  the  loss-of-power 
instrumentation  is  required  to  be 
operable  in  Modes  5  and  6;  and  (9)  by 
adding  an  exclusion  to  Specification 
3.0.4.  Similar  changes  were  proposed 
for  Tables  3.3-4,  3.3-5  and  4.3-2.  The 
proposed  change  to  Bases  3/4.7.1.2 
would  clarify  AFW  operability  on  loss 
of  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specificatioQ  (TS)  change  and  has  determined 
that  it  does  not  represent  ■  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  5a92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1 .  Involve  a  signifkant  increase  in  the 
prol>ability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  supports  the 
implementation  of  design  logic  and  setpoint 
changes  to  the  loss-of-power  relaying.  This 
relaying  is  designed  to  ensure  adequate 
voltage  is  available  to  safety-related  loads  in 
order  to  enhance  their  operability  and 
support  accident  mitigation  functions  and  to 
provide  for  auxiliary  feedwater  (AFW)  pump 


starts.  The  design  changes  alter  relay  logic 
and  delete  unnecessary  relaying,  but  do  not 
change  the  diesel  generator  (D/G)  start  and 
load-shedding  actuations  that  result  from 
loss-of-power  conditions.  Therefore,  no  new 
actuations  or  functions  have  lieen  created; 
and  because  the  existing  and  proposed 
functions  provide  for  accident  mitigation 
considerations  that  are  not  the  source  of  an 
accident,  the  probability  of  an  accident  is  not 
increased.  The  deletion  of  the  6.9-kilovolt 
shutdown  board  normal-feeder  undervoltage 
relays  actually  reduces  the  potential  for 
inadvertent  shutdown  board  blackouts  as  a 
result  of  short-duration  voltage  transients  or 
instrument  failures. 

The  setpoints  and  time  delays  for  loss-of- 
power  functions  have  been  modified  based 
on  the  guidelines  developed  by  the  Electrical 
Distribution  System  Clearinghouse  as 
evaluated  and  determined  through  detailed 
analysis  by  TVA.  This  design  is  documented 
in  TVA  Calculations  SQN-EEB-MS-T106- 
0008,  27DAT,  and  DS-1-2  and  is  available  for 
NRC  review  at  the  SQN  site.  The  assigned 
values  are  conservative  settings  that  will 
ensure  adequate  voltage  is  supplied  to  safety- 
related  loads  for  accident  mitigation  and 
safety  functions  under  normal,  degraded,  and 
loss-of-offsite-power  voltage  conditions  with 
appropriate  time  delays  to  prevent  damage  to 
electrical  loads  and  minimize  premature  or 
unnecessary  actuations.  The  identification  of 
loss-of-voltage  conditions  is  enhanced  by  the 
design  changes  to  ensure  the  timely 
sequencing  of  loads  onto  the  D/C  and  the 
initiation  of  AFW  pump  starts  for  accident 
mitigation.  Because  there  are  no  reductions 
in  safety  functions  resulting  from  the  design 
logic  setpoint,  and  time-delay  changes  to  the 
loss-of-power  instrumentation  and  offsite 
dose  levels  for  postulated  accidents  will  not 
be  increased,  the  consequences  of  an 
accident  are  not  increased. 

The  applicable  mode  addition.  TS  3.0.4 
exclusion  deletion,  and  response  time 
measurement  clarification  incorporated  in 
the  proposed  change  do  not  affect  plant 
functions.  These  changes  reflect  the 
requirements  that  SQN  has  been  maintaining 
and  serve  to  clarify  the  requirements  to 
provide  consistency  of  application  and  easier 
understanding.  The  AFW  footnote  addition 
and  bases  revision  only  clarify  operability 
conditions  that  are  consistent  with  Ibe  plant 
design  for  the  AFW  pump  and  loss-of-power 
instrumentation.  Because  there  are  no 
changes  to  plant  functions  or  operations, 
these  revisions  have  no  Impiact  on  accident 
probabilities  or  consequences. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  described  above,  the  loss-of-power 
instrumentation  ensures  adequate  voltage  to 
safety-related  loads  by  Initiating  D/G  starts 
and  load  shedding  and  provides  for  AFW 
pump  starting,  but  is  not  considered  to  be  the 
source  of  an  accident.  Although  the  design 
logic,  setpoint,  and  time-delay  actuation 
criteria  have  changed,  the  outpnit  functions  to 
various  plant  systems  that  actuate  for  load 
shedding  and  0/G  starts  remain  the  same. 
Therefore,  actuation  criteria  have  been 
affected,  but  not  safety  functions,  and  the 
TVA  evaluation  has  confirmed  that  the  new 
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design  enhances  the  ability  to  maintain 
adequate  voltage  to  support  safety  functions. 
Since  safety  functions  have  not  changed  and 
the  new  loss-of-power  instrumentation 
design  continues  to  suppK>rt  operability  of 
safety-related  equipment,  no  new  or  different 
accident  is  created. 

The  applicable  mode  addition.  TS  3.0.4 
exclusion  deletion,  and  response  time 
measurement  clarirication,  as  well  as  the 
AFW  operability  clarifications,  do  not  affect 
plant  functions  and  will  not  create  a  new 
accident 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  loss-of-power  TS  changes 
support  design  logic,  setp>oint,  and  time- 
delay  requirements  that  have  been  verified  by 
TVA  analysis  to  provide  acceptable  voltage 
levels  for  safety-related  components.  In 
determining  the  acceptability  of  these  voltage 
levels,  the  minimum  voltage  for  operation  as 
well  as  detrimental  component  heating 
resulting  from  sustained  degraded-voltage 
conditions  were  considered.  This  design 
ensures  that  safety-related  loads  will  be 
available  and  ofwrable  for  normal  and 
accident  plant  conditions.  The  applicable 
mode  addition,  TS  3.0.4  exclusion  deletion, 
response  time  measurement  clarification,  and 
AFW  operability  clarifications  provide 
enhancements  to  TS  requirements  and  do  not 
affect  plant  functions.  Therefore,  no  safety 
functions  are  reduced  by  these  changes  and 
there  is  no  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga. 
Teruiessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
November  18. 1993  (TS  93-17) 

Description  of  amendment  request: 
The  proposed  change  would  delete  the 
requirement  of  License  Condition  2.H  of 
the  Operating  License.  This  license 
condition  requires  reporting  the 
violation  of  certain  license  conditions  to 
the  NRC  Regional  Administrator  within 
24  hours  by  phone  and  facsimile,  and  a 
folloMTup  report  within  14  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  a  deletion  of  an 
administrative  reporting  requirement  that 
does  not  in  any  way  affect  a  previously 
analyzed  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  &x)m  any 
previously  analyzed. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  The 
proposed  change  is  administrative  in  nature 
and  does  not  affect  any  accident  initiators  for 
SQN.  No  new  failure  modes  are  introduced. 

3. Involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  safety  margins  are  established 
through  limiting  conditions  of  operation, 
limiting  safety  system  settings,  and  safety 
limits  specified  in  the  TSs.  As  a  result  of  the 
proposed  amendment,  there  will  be  no 
changes  to  either  the  physical  design  of  the 
plant  or  to  any  of  these  settings  and  limits. 
The  proposed  changes  are  administrative  and 
do  not  affect  the  safe  operation  of  SQN. 
Therefore,  there  will  be  no  changes  to  any  of 
the  mai;gins  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview.  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Termessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
December  7,  1993  (TS  93-16) 

Description  of  amendment  request: 
The  proposed  change  would  incorporate 
the  following  changes  to  Section  6.0, 
"Administrative  Controls,"  of  the 
Technical  Specifications  (TS):  (1)  delete 
Section  6.1.2  that  indicates  that  the 
Corporate  Manager  of  Radiological 
Control  has  the  responsibility  for  the 
radiological  environmental  program, 


dose  calculations,  and  projections;  (2) 
added  a  requirement  in  Section  6.5.1.6 
for  review  of  the  Offsite  Dose 
Calculations  Manual  (OE)CM)  by  the 
Plant  Operations  Review  Committee 
(PORC);  (3)  added  implementation  of 
the  ODCM  to  Section  6.8.1  as  an  activity 
requiring  written  procedures  and 
deleted  the  requirement  that  they  be 
maintained  by  the  Radiological  Control 
Group;  (4)  delete  the  requirement  in 
Section  6.8.4.a  for  Radiological  Control 
to  implement  and  control  the  ODCM;  (5) 
changed  the  review  authority  for 
changes  to  the  ODCM  from  the 
Radiological  Assessment  Review 
Committee  (RARC)  to  the  PORC  and 
added  a  reference  to  Specification 
6.5. lA  in  Section  6.14.1.2;  (6)  approval 
authority  for  deviations  from  the 
overtime  guidelines  in  Section  6.2.2.g 
would  be  changed  to  show  that  Plant 
Manager  designee  also  has  the  authority; 
(7)  PORC  member  titles  would  be 
changed  in  accordance  with  the  current 
organizational  structure;  (8)  the 
requirements  for  the  RARC  would  be 
deleted  from  Sections  6.5. 2. 7. i.  6.5.3, 
6.10.2.k  and  the  index;  (9)  move  the 
condenser  inleakage  monitoring 
requirement  from  Section  6.8.5.c.(vii)  to 
6.8.5.c.(iii)  and  delete  the  requirement 
to  repair,  plujg.  or  isolate  leaks;  (10) 
change  the  title  "Shift  Supervisor"  (SS) 
to  "Shift  Operations  Supervisor"  (SOS) 
in  various  locations  in  Section  €  and  in 
Operating  License  Items  2.C.(23).A  and 
2.C.(16).a  for  Units  1  and  2  respectively; 
(11)  change  the  title  of  the  Senior  Vice 
President.  Nuclear  Group,  in  Section 
6.2.1  to  Senior  Vice  President.  Nuclear 
Power;  (12)  change  the  title  of  the 
Operational  Quality  Assurance  Program 
in  Section  6.5.2.8.d  to  Nuclear  Quality 
Assurance  Program;  and  (13)  move  the 
requirement  for  implementation  of  the 
Quality  Assurance  Program  for 
environmental  monitoring  from  Section 
6.8.4.b  to  Section  6.8.1. h.  Other 
administrative  changes  related  to  these 
changes  were  also  submitted  that  affect 
Section  6.0,  the  operating  license,  index, 
and  definitions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  The  operation 
of  Sequoyah  Nuclear  Plant  (SQN)  in 
accordance  with  the  proposed  amendment 
will  not: 
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1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  only  affiect  the 
administrative  controls  found  in  Section  6.0 
of  the  SQN  TSs  and  the  operating  license.  No 
plant  equipment  or  operating  practices  are 
affected  by  these  changes.  The  revised 
administrative  controls  will  continue  to 
adequately  implement  administrative 
activities  to  support  plant  nuclear  safety. 
Since  there  are  uo  physical  changes  to  the 
plant,  there  is  no  increase  in  the  probability 
of  an  accident  because  these  administrative 
controls  are  not  the  source  of  previously 
evaluated  accidents.  Similarly,  with  no 
change  to  plant  equipment  or  operating 
requirements,  the  plant  response  to  accident 
conditions  and  therefore  the  consequences  of 
an  accident  remain  unchanged.  These 
proposed  changes  will  not  iacrease  the 
consequences  of  an  accident  and  offsite  dose 
rates  will  not  be  Imfjacted. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  administrative  controls  affected  by  the 
proposed  changes  are  not  considered  to  be 
the  source  of  any  accident  and  these  changes 
will  not  alter  any  plant  features  or  processes. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  and  the  administrative 
controls  will  continue  to  implement  the 
actions  necessary  to  support  plant  activities 
and  nuclear  safety. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  features  and  setpoints  remain 
unchanged  by  the  proposed  changes  to  the 
administrative  controls.  The  margins  of 
safety  established  by  the  SQN  design  are  not 
affected  by  these  changes.  The  proposed 
administrative  controls  will  continue  to 
maintain  the  actions  and  programs  that 
ensure  appropriate  plant  design,  operation, 
and  procedures  to  support  the  required 
margin  of  safety.  Therefore,  the  proposed 
changes  will  not  reduce  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significart  hazards  consideration. 

Local  Public  Document  Boom 
location:  Chattanooga- Hamilton  (bounty 
Library, 1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville.  Tennessee  37902 

NFC  Project  Director:  Frederick  J. 
Hebdon 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
September  29. 1993 


Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  test  intervals  from  monthly 
to  quarterly,  consistent  with  the 
Inservice  Test  Program,  for  several 
pumps  and  related  systems,  including 
safety  injection,  residual  heat  removal 
and  containment  spray  pumps. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  DO  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  addition  of  specific  general 
considerations  related  to  equipment 
surveillance  requirements  ana  their 
relationship  to  equipment  operability  are 
administrative  in  nature.  They  do  not  change 
the  interpretation  or  intent  of  the  Technical 
Specifications.  These  conditions  are 
consistent  with  the  Westinghouse  Standard 
Technical  Specifications  (STS). 

The  addition  of  the  specific  requirement 
for  the  Inservice  Test  Program  to  Section 
15.4.2  of  the  Technical  Specifications  only 
reiterates  the  requirements  of  10  CFR 
50.558(g).  This  requirement  does  not 
implement  any  new  requirements  on  the 
operation  or  testing  of  equipment. 

The  decrease  in  the  number  of  equipment 
operational  transients  due  to  the  increase  in 
the  surveillance  interval  for  the  Safety 
Injection  System  (SI),  Residual  Heat  Removal 
(RHR)  System,  and  ConUinment  Spray  (CS) 
System  pumps  and  valves  will  result  in  an 
increase  in  system  availability.  Reduced 
testing  is  also  expected  to  have  a  positive 
affect  on  overall  equipment  reliability  since 
frequent  testing  results  in  increased  wear  and 
potential  for  equipment  failure.  Other  actions 
including  a  monthly  verification  of  system 
lineups  for  the  SI,  CS  and  RHR  systems 
provides  increased  assurance  of  system 
operability  between  surveillance  tests.  The 
potential  for  equipment  problems  to  go 
undetected  for  a  longer  period  of  time  is 
small  at  indicated  by  equipment  surveillance 
history. 

Therefore,  these  changes  will  not  effect  the 
probability  or  consequences  of  previously 
analyzed  accidents. 

2.  The  proposed  amendments  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  anal>'zed. 

These  changes  only  affect  the  equipment 
testing  frequency.  Equipment  design, 
operation  and  the  methods  of  testing  will  not 
be  changed  Therefore,  the  proposed  changes 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any  accident 
previously  evaluated. 

3.  The  proposed  amendntents  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  which  implement 
the  requiremenu  of  10  CFR  S0.55a(g)  and 
clarify  the  general  considerations  related  to 
equipment  surveillances  are  administrative 


in  nature.  They  do  not  change  the  intent  of 
any  existing  license  or  other  requirement 

The  increase  in  equipment  surveillance 
intervals  will  result  in  an  Improvement  in 
equipment  and  system  availability  and 
reliability.  Surveillance  of  equipment  will  be 
performed  as  required  by  the  regulations  and 
Section  XI  of  the  ASME  Boiler  and  Pressure 
Vessel  Code.  These  proposed  changes  will 
reduce  the  potential  for  equipment  failures 
due  to  unnecessary  testing. 

Adequate  assurance  is  provided  by  testing 
in  accordance  with  the  ASME  Code 
requirements  and  periodic  verification  of 
system  lineups  to  ensure  that  the  affected 
systems  remain  operable  and  capable  of 
performing  their  design  function.  Therefore, 
a  reduction  in  a  margin  of  safety  will  not 
occur. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street.  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  ChamofT, 
Esq.,  Shaw.  Piltman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NBC  Project  Director:  John  N.  Hannon 

Wisconsin  Public  Service  CoqKtration, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
December  1. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  (TS)  by 
incorporating  technical  and 
administrative  changes  to  TS  3.10, 
Control  Rod  and  Power  Distribution 
Limits.  The  proposed  changes  eliminate 
specifications  for  fuel  designs  no  longer 
used  at  Kewaunee,  specify  required 
actions  to  be  taken  up>on  exceeding 
control  bank  insertion  limits,  and  revise 
the  limits  for  Departure  from  Nucleate 
Boiling  fDNB)  related  parameters  to 
assure  operation  within  the  assumptions 
of  the  Updated  Safety  Analysis  Report 
(USAR)  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(a)  TS  a.lO.b.l,  3.10.b.4  and  Table  TS  3.10- 
2 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist 
The  proposed  changes  will  not: 
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1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  propHJsed  changes  eliminate  the 
specifications  for  fuel  that  is  no  longer  used 
at  the  Kewaunee  Nuclear  Power  Plant. 
Eliminating  these  specifications  does  not 
affect  the  probability  of  any  accident 
previously  evaluated. 

The  specifications  for  the  current  fuel 
vendor  are  being  retained  and  ensure  the 
consequences  of  previously  evaluated 
Departure  from  Nucleate  Boiling  (DNB) 
related  accidents  are  enveloped  by  the 
Updated  Safety  Analysis  Report  (USAR) 
analyses.  Therefore,  these  changes  will  not 
increase  the  consequences  of  an  accident 
previously  evaluated  in  the  USAR. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  setpoints,  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  deletes  specifications 
for  fuel  that  is  no  longer  used  at  the 
Kewaunee  Nuclear  Power  Plant.  The  limits 
for  the  current  fuel  vendor  are  retained  and 
are  not  affected  by  this  proposed  change. 
This  does  not  alter  the  input  or  assumptions 
of  the  safety  analysis,  and  therefore  it  will 
not  involve  a  reduction  in  the  margin  of 
safety. 

(b)  TS  3.10.d 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  specifies  the  required 
actions  to  be  taken  when  the  control  bank 
insertion  limits  are  exceeded.  The  current  TS 
requires  compliance  with  the  control  bank 
insertion  limits,  but  gives  no  corrective 
action  for  when  these  limits  are  exceeded. 
The  new  specification  requires  operators  to 
initiate  boration  to  restore  shutdown  margin 
within  one  hour  of  exceeding  the  control 
bank  insertion  limits  and  to  restore  the 
control  banks  to  within  the  limits  within  2 
hours.  If  either  of  these  requirements  cannot 
be  achieved,  within  1  hour  the  operators 
must  initiate  actions  to  achieve  Hot  Standby 
within  the  next  6  hours  and  Hot  Shutdown 
within  the  following  6  hours.  Adding  these 
requirements  clarifies  and  enhances  the 
Technical  Si>ecifications  and  will  have  no 
impact  on  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  addition  is  conservative  and 
ensures  that  proper  and  adequate  measures 
are  taken  when  the  control  bank  exceeds  the 
control  bank  insertion  limits.  Therefore,  this 
addition  will  not  increase  the  consequences 
of  an  accident  previously  evaluated  in  the 
USAR. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  prop>osed  change  does  not  alter  the 
plant  configuration,  operating  setpoints.  or 


overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  is  conservative  and 
clarifies  the  necessary  actions  to  be  taken 
when  control  bank  insertion  limits  are 
exceeded.  This  proposed  change  is  an 
enhancement  to  the  specification  and  does 
not  reduce  the  margin  of  safety. 

{c)TS3.10.k 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  decreases  the 
maximum  RCS  inlet  temperature  limit  for 
steady  state  100%  operation  from  536.5 
degrees  Fahrenheit  to  535.5  degrees 
Fahrenheit.  The  value  of  539.5  degrees 
Fahrenheit  is  the  assumed  RCS  inlet 
temperature  for  the  DNB  related  accidents 
analyzed  in  the  USAR.  These  accidents  are 
the  Uncontrolled  Rod  Cluster  Control 
Assembly  Withdrawal  at  Power  Accident,  the 
Uncontrolled  Rod  Cluster  Control  Assembly 
Withdrawal  from  a  Subcritical  Condition 
Accident,  the  Rod  Cluster  Control  Assembly 
Misalignment,  the  Start-Up  of  an  Inactive 
Reactor  Coolant  Loop  Accident,  the 
Excessive  Heat  Removal  due  to  Feedwater 
System  Malfunction  Accident,  the  Excessive 
Load  Increase  Incident,  the  Loss  of  Reactor 
Coolant  Flow  Accident,  the  Loss  of  External 
Electrical  Load,  the  Steam  Line  Break,  and 
the  Rod  Cluster  Control  Assembly  Ejection.  A 
four  degree  assumed  instrument  error 
reduces  the  maximum  allowed  RCS  inlet 
temperature  to  535.5  degrees  Fahrenheit. 
Decreasing  this  value  to  ensure  consistency 
with  the  LISAR  analysis  assumptions  will 
have  no  impact  on  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  change  is  conservative  to 
ensure  that  the  consequences  of  a  previously 
evaluated  DNB-related  accident  are 
enveloped  by  the  USAR  analysis.  Therefore, 
this  change  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated  in  the  USAR. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  ojjerating  setpoints,  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  is  conservative  and 
is  consistent  with  the  assumptions  in  the 
USAR.  This  prop>osed  change  is  an 
enhancement  to  the  specification  and  does 
not  reduce  the  margin  of  safety. 

(d)TS  3.10.1 

The  prop>osed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  profxjsed  change  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  change  increased  the 
minimum  RCS  pressure  limit  for  steady-state 
100%  power  operation  from  the  currently 
specified  2200  psig  to  2205  psig.  The  value 
of  2205  psig  (30  psig  below  the  nominal 
design  value  of  2235  psig)  was  the  assumed 
initial  condition  for  the  DNB  related 
accidents  analyzed  in  the  USAR.  These 
accidents  are  the  Uncontrolled  Rod  Cluster 
Control  Assembly  Withdrawal  at  Power 
Accident,  the  Uncontrolled  Rod  Cluster 
Control  Assembly  Withdrawal  from  a 
Subcritical  Condition  Accident,  the  Rod 
Cluster  Control  Assembly  Misalignment,  the 
Start-Up  of  an  Inactive  Reactor  Coolant  Loop 
Accident,  the  Excessive  Heat  Removal  due  to 
Feedwater  System  Malfunction  Accident,  the 
Excessive  Load  Increase  Incident,  the  Loss  of 
Reactor  Coolant  Flow  Accident,  the  Loss  of 
External  Electrical  Load,  the  Steam  Line 
Break,  and  the  Rod  Cluster  Control  Assembly 
Ejection.  Increasing  this  value  to  ensure 
consistency  with  the  USAR  analysis 
assumptions  will  have  no  impact  on  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  change  is  conservative  to 
ensure  that  the  consequences  of  a  previously 
evaluated  DNB-related  accident  is  enveloped 
by  the  USAR  analysis.  Therefore,  this  change 
will  not  increase  the  consequences  of  an 
accident  previously  evaluated  in  the  US.\R. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  setp>oints.  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  is  conservative  and 
is  consistent  with  the  assumptions  in  the 
USAR.  This  profjosed  change  is  an 
enhancement  to  the  sp)ecification  and  does 
not  reduce  the  margin  of  safety. 

(e)TS3.10.m 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

Dlnvolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TS  3.10.m.l  provides  the  limits  and 
required  actions  to  be  taken  when  the  RCS 
flow  rate  per  loop  is  less  than  the  USAR 
analysis  assumptions.  Decreasing  the  flow 
limit  to  be  consistent  with  the  USAR 
assumptions  will  have  no  impact  on  the 
probability  of  an  accident  previously 
evaluated.  Compliance  with  the  flow  limit 
assumed  in  the  USAR  analyses  ensures  the 
consequences  of  previously  evaluated  DNB- 
related  accidents  are  enveloped  by  the  USAR 
analyses.  Therefore,  this  change  will  not 
increase  the  consequences  of  an  accident 
previously  evaluated  in  the  USAR. 

The  proposed  revision  places  an  additional 
restriction  on  RCS  flow  when  less  than  the 
design  flow  rate  of  89.000  gallons  per  minute 
per  loop.  The  intent  of  specifying  action  in 
accordance  with  3.10.n  is  to  ensure  that 
reactor  power  is  reduced  to  a  point  at  which 
the  DNB  ratio  margin  is  restored.  Compliance 
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with  this  specification  will  not  increase  the 
probability  of  an  accident  previously 
evaluated,  nor  increase  the  consequences  of 
an  accident. 

The  intent  of  TS  3.10.m.2  is  to  clarify  the 
conditions  under  which  the  reactor  coolant 
flow  rate  is  verified.  The  conditions, 
methodology,  and  uncertainties  associated 
with  this  verification  are  not  changed  by  this 
specification.  Clarifying  the  TS  by  inclusion 
of  the  conditions  for  verifying  the  flow  rate 
will  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accidents 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed 
amendment  does  not  alter  the  plant 
configuration,  operating  setpoints  or  overall 
plant  performance. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

A  specification  on  steady-state  RCS  flow 
rate  is  necessary  to  ensure  DNB  ratio  criteria 
will  be  met  during  the  DNBR  limiting  events 
analyzed  in  the  USAR.  Reducing  the  reactor 
coolant  flow  limit  to  the  value  assumed  in 
the  USAR  analyses  does  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  additional  restrictions  being  imposed 
if  the  specified  limit  is  not  met  provide 
additional  assurance  the  DNBR  margin  will 
be  restored.  These  additional  restrictions  do 
not  exist  in  the  current  TS.  The  Imposition 
of  these  restrictions  results  in  an 
enhancement  to  the  margin  of  safety. 

Qarifying  the  TS  by  inclusion  of 
conditions  under  which  the  flow  verification 
is  to  be  performed  will  not  reduce  the  margin 
of  safety.  Existing  approved  constraints, 
methodology,  and  uncertainties  are  not  being 
changed  by  this  clarification. 

(flTSS.lO.n 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  intent  of  this  new  TS  is  to  outline  the 
actions  required  when  the  limits  of  TS  S.lO.k 
(RCS  temperature).  TS  3.10.1  (RCS  pressure) 
and  TS  3.10.m.l  (RCS  flow)  are  exceeded. 
Collectively,  these  three  specifications  place 
limits  on  the  DNB-related  parameters  to 
assure  each  is  maintained  within  the  normal 
steady-state  envelope  assumed  in  the  USAR 
safely  analysis.  This  specification  is  an 
enhancement  to  our  existing  specification  to 
add  clear  guidance  which  does  not  presently 
exist.  Providing  this  information  for  the  plant 
staff  and  operators  will  not  increase  the  » 
probability  of  an  accident  previously 
evaluated. 

The  addition  of  this  action  statement  will 
ensure  that  the  consequences  of  an  analyzed 
accident  are  not  increased.  The  prop)osed 
specification  allows  2  hours  to  evaluate  and 
restore  parameters  to  within  limits.  If  this 
time  frajne  is  not  satisfied,  then  within  the 
next  6  hours,  power  is  reduced  in  order  to 
restore  a  mai^gin  of  safety.  Following  analysis. 


thermal  power  may  be  raised  not  to  exceed 
a  level  analyzed  to  maintain  a  minimum 
DNBR  of  1.30. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  alter 
the  plant  configuration,  operating  setpoints 
or  overall  plant  performance. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Addition  of  the  specification  is  an 
enhancement  to  the  current  specification 
which  does  not  alter  input  to  the  safety 
analysis.  Therefore,  it  will  not  involve  a 
reduction  jA^e  margin  of  safety. 

(g)  AdministMtive  changes  to  Section  TS 
3.10  including  Figure  TS  3.10-2. 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  alter  the  intent  or 
interpretation  of  the  TS.  Therefore,  no 
significant  hazards  exist. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director  John  N.  Hannon 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
December  7, 1993 

Description  of  amendment  request: 
The  prop>osed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specification  (TS)  5.3.a.l  to 
provide  flexibility  in  the  repair  of  fuel 
assemblies  containing  damaged  and 
leaking  fuel  rods  by  reconstituting  the 
assemblies,  provided  that  an  NRC- 
approved  methodology  is  used.  This 
proposed  change  is  consistent  with 
guidance  provided  in  Supplement  1  to 
Generic  Letter  (GL)  90-02,  "Alternative 
Requirements  for  Fuel  Assemblies  in  the 
Design  Features  Section  of  Technical 


Specifications,"  dated  July  21, 1992.  In 
addition,  administrative  changes  to 
KNPP  TS  Section  5  have  been  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  changes  were  revised  in 
accordance  with  the  provision  of  10  CFR 
50.92  to  show  no  significant  hazards  exist 
The  proposed  changes  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  to  the  requirements 
for  "Fuel  Assemblies"  in  the  "Design 
Features"  section  of  the  KNPP  TS  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed  change 
will  not  result  in  modifications  to  fuel 
assemblies  that  would  have  a  significant 
effect  on  safety  because  of  the  requirement  to 
implement  these  changes  using  an  NRC- 
approved  methodology.  This  requirement 
will  confirm  conformance  to  existing  design 
limits  and  confirm  that  safety  analyses 
criteria  are  met  before  operation  during  the 
next  fuel  cycle.  This  license  amendment 
request  is  consistent  with  guidance  provided 
by  the  NRC  and  will  result  in  flexibility  for 
improved  fuel  performance. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  creation  of  new  or  different  kind  of 
accident  from  any  previously  evaluated 
accident  is  not  considered  a  possibility 
because  the  changes  are  administrative  in 
nature  and  do  not  represent  an  actual 
modification  to  the  plant  or  change  its  safety 
analyses. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety  is  maintained  by 
adherence  to  other  fuel  related  TS  limits  and 
the  USAR  design  bases.  The  changes  do  not 
directly  affect  any  safety  system  or  the  safety 
limits,  and  thus  does  not  affect  the  plant 
margin  of  safety. 

Accordingly,  these  pro{x>sed  changes  do 
not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  U. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director:  John  N.  Hannon 
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Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issxied  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  tiiat  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
Tindings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  IDetermination. 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Carolina  Power  &  Light  Company,  e< 
al..  Docket  No«.  50-325  and  SO-324. 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
October  19, 1993 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  add  a  footnote  to  TS 
4.6.1.2.b  that  allows  a  one-time 
exemption  from  the  accelerated 
containment  integrated  leak  rate  test 
(CILRT)  requirements  to  return  the 
CILRT  frequency  for  both  units  to  a 
normal  Type  A  test  interval. 


Date  of  issuance:  January  11, 1994 
Effective  date:  (anuary  11, 1994 
Amendment  Nos.:  167  and  198 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10,  1993  (58  FR 
59745)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  11, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carohna  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Dofe  of  application  of  amendments: 
May  3,  1993,  as  supplemented  August 
11.  1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  limiting 
conditions  for  operation  and 
surveillance  requirements  related  to  the 
Low  Pressure  Service  Water  System. 

Date  of  issuance:  January  13,  1994 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  203,  203,  and  200 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  13,  1993  (58  FR 
52983)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  13,  1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One.Unit  No. 
2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
October  27.  1993 

Brief  description  of  amendment:  The 
amendment  relocated  the  requirement 
of  Technical  Specification  4.5.2.g.l  to 
verify  the  correct  position  of  each 
electrical  and/or  mechanical  position 
stop  for  the  Emergency  Core  Cooling 
System  throttle  valves  within  4  hours  of 
each  valve  stroking  operation  or 
maintenance  on  the  valve,  to  procedures 
that  control  the  maintenance  and 
operation  of  these  valves. 


Z>ofe  of  issuance:  January  14. 1994 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  155 

Facility  Operating  License  No.  NPF-6 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8.  1993  (58  FR 
64606)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  14. 1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
/ocat/on;  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  &  Light 
Company,  Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
August  11,  1993 

Brief  description  of  amendment:  The 
amendment  changed  the  Grand  Gulf 
Nuclear  Station  Technical 
Specifications  to  support  compliance 
with  the  new  requirements  of  Title  10 
Code  of  Federal  Regulations  Part  20  and 
Part  50.36a.  The  request  to  change  the 
wording  of  TS  1.46  which  relates  to  the 
definition  of  an  UNRESTRICTED  AREA 
remains  under  consideration  and  will  be 
the  subject  of  a  future  Hcensing  action. 

Date  of  issuance:  January  10,  1994 

Effective  date:  January  10, 1994 

Amendment  No:  1 1 1 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1, 1993  (58  FR 
46233)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  10,  1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 

Noijh  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  August 
27,  1993. 

Description  of  amendment  request: 
The  amendment  changes  the  footnote  on 
page  1  of  License  NPF-86  by  deleting 
Vermont  Electric  Generation  and 
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Transmission  Cooperative,  Inc., 
(Vermont),  as  one  of  the  entities  for 
which  North  Atlantic  Energy  Service 
Corporation  (North  Atlantic)  is 
authorized  to  act.  The  change  reflects 
the  purchase  of  Vermont's  share  of  the 
Seabrook  Station,  Unit  1  by  North 
Atlantic  Energy  Corporation  (NAEC) 
pursuant  tg  a  prior  settlement  of  a  claim 
by  Vermont  against  Public  Service 
Company  of  New  Hampshire  (PSNH). 
NAEC  acquired  PSNH's  interest  in  the 
Seabrook  Station,  Unit  1  in  accordance 
with  the  Plan  for  Reorganization  for 
PSNH. 

Date  of  issuance:  January  7,  1994 

Effective  date:  To  be  implemented  by 
May  30, 1994. 

Amendment  No.:  28 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  October  13,  1993  (58  FR 
52990).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  7, 1994. No  signiHcant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  October 
7,  1992  as  supplemented  July  12,  1993 

Brief  description  of  amendment:  The 
amendment  changed  the  setpoint  limit 
for  the  degraded-voltage  protection 
system  referred  to  as  the  offsite- power 
low  signal. 

Date  of  issuance:  January  14, 1994 

Effective  date:  January  14, 1994 

Amendment  No.:  159 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the 
TechnicalSpecifications. 

Date  of  initial  notice  in  Federal 
Register  November  25,  1992  (57  FR 
55584)  The  additional  information 
contained  in  the  supplemental  letter 
dated  July  12, 1993,  was  clarifying  in 
nature  and,  thus,  within  the  scope  of  the 
initial  notice  and  did  not  affect  the 
stafTs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  14, 1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102 


Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
September  15. 1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  by  implementing 
Generic  Letters  ^GLs)  86-10  and  88-12. 
This  removed  the  fire  protection  TSs 
and  placed  these  parts  in  the  Updated 
Safety  Analysis  Report  (USAR). 

Date  of  issuance:  January  14.  1994 

Effective  date:  January  14.  1994 

Amendment  No.:  160 

Amendment  No.:  160 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10.  1993  (58  FR 
59753)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  14.  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania. 

Date  of  application  for  amendment: 
August  3, 1993 

Brief  description  of  amendment:  This 
amendment  removes  shutdown  system 
control  valves  and  primary  containment 
isolation  valves  from  TS  Tables  3.3.7.4- 
1.  "Remote  Shutdown  Instrumentation 
and  Controls."  and  3.6.3-1.  "Primary 
Containment  Isolation  Valves."  as  a 
result  of  eliminating  the  steam 
condensing  mode  of  the  Residual  Heat 
Removal  system. 

Date  of  issuance:  January  12.  1994 

Effective  date:  January  12. 1994 

Amendment  No.  65 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29. 1993  (58  FR 
50969)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  12, 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 


Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
May  21. 1993,  as  supplemented  October 
7. 1993.  and  December  3. 1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  incorporate  the 
following  changes: 

(1)  The  safety  injection  system  test 
frequency  (specified  in  TS  Section 
4.5.A.l.a)  was  changed  to  accommodate 
operation  on  a  24-month  cycle. 

(2)  The  loss  of  normal  AC  in 
conjunction  with  a  safety  injection 
signal  test  frequency  (specified  in  TS 
Section  4.6. A.3)  was  changed  to 
accommodate  operation  on  a  24-month 
cycle.  This  TS  section  was  also 
reformatted  to  improve  clarity. 

(3)  The  auxiliary  feedwater  system 
undervoltage  automatic  start  test 
frequency  (specified  in  TS  Table  4.1-1) 
was  changed  to  accommodate  operation 
on  a  24-month  cycle. 

(4)  The  auxiliary  feedwater  system 
main  feedwater  pump  trip  automatic 
start  test  frequency  (specified  in  TS 
Table  4.1-1)  was  changed  to 
accommodate  operation  on  a  24-month 
cycle. 

In  addition,  quarterly  testing  and  24- 
month  calibration  requirements  were 
added  to  TS  Table  4.1-1  for  the  main 
steam  line  flow  instrumentation.  These 
surveillances  were  added  to  ensure 
operability  of  the  main  steam  line  flow 
circuits  and  to  be  consistent  with  the 
TSs  surveillance  requirements  for  other 
engineered  safety  features  instruments. 

These  changes  followed  the  guidance 
provided  in  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle." 

Date  of  issuance:  January  11, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  142 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4, 1993  (58  FR 
41510)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  11, 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains.  N'ew 
York  10610. 
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Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
October  29. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TSs)  Sections  3.10 
(Control  Rods  and  Power  Distribution 
Limits)  and  4.2  (Inservice  Inspections) 
to  correct  administrative  errors  that 
resulted  ftx>m  the  issuance  of  TS 
Amendment  Nos.  57  and  103.  The 
amendment  corrects  the  errors  and 
further  clarifies  the  TS. 

Date  of  issuance:  January  12,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  143 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8,  1993  (58  FR 
64615)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  12, 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

The  Qeveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  Na  50-440,  Perry  Nuclear 
Power  Plant.  Unit  No.  1.  Lake  County. 
Ohio 

Date  of  application  for  amendment: 
October  30, 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.1.3.2.  "Control  Rod 
Maximum  Scram  Insertion  Times,"  to 
clarify  the  conditions  under  which  the 
plant  must  be  shut  down  in  the  event 
that  individual  control  rod  scram 
insertion  times  exceed  the  allowable 
values. 

Date  of  issuance:  January  19,  1994 

Effective  date:  January  19, 1994 

Amendment  No.  54 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  December  11, 1991  (56  FR 
64651)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  19, 1994.No  significant  hazards 
consideration  comments  received:  No 


Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Pwry,  Ohio  44081 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 


comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  nave  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspecticn 
at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

Tne  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  tc 
the  issuance  of  the  amendment.  By 
March  4, 1994,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
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Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC  20553  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  {)etition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  wrill  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
fortli  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  aind  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  hiter  than  15  days  prior  to  the  first 
prehearing  conference  scneduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  incluite  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  speci&r  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
sh^I  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contentioD 
and  on  which  the  petitioner  inteiMls  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

ftarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Cticipate  fully  in  the  conduct  of  the 
ring,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effisctiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  IX  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-firee  telephcHie 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  follo«nng  message 
addressed  to  (Proitct  Director): 
petitioner's  name  aiKl  telephone 
number,  date  petition  wa*  mailed,  plant 
name,  and  pubhcation  date  and  page 
number  of  ti^  Federal  Register  notice. 
A  copy  of  thepetitioD  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuciear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  tha  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determhiation  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  ana  Licensing  Board  that 
the  petition  and/or  request  should  be 


granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

Connnonweallh  Edison  Company, 
Docket  No.  50-265,  Quad  Qties  Nuclear 
Power  Station,  Unit  Z,  Rock  Island 
County,  Illinois 

Date  (^  application  for  amendments: 
Odcber  29. 1993.  as  supplemented  by 
letters  dated  December  22, 1993  and 
January  14, 1994. 

Brief  description  of  amendments:  The 
license  amendment  dispositions 
Unreviewed  Safety  Questions  (USC^ 
related  to  proposed  plant  modifications 
associated  with  reactor  vessel  water 
level  instrumentation.  These 
modifications  have  been  initiated  to 
mitigate  the  circumstances  outlined  in 
NRC  Bulletin  93-03,  "Resolutions  of 
Issues  Related  to  Reactor  Vessel  Water 
Level  Instrumentation  in  BWRs." 

Date  of  issuance:  January  19, 1994 

Effective  date:  January  19, 1994 

Amendment  No.:  139 

Facility  Operating  License  No.  DPR- 
30.  Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.The  Connnission's 
related  evaluation  of  the  amendment, 
finding  of  emergency  circumstances, 
and  final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated  January  19. 
1994. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

Local  Public  Document  Room 
location:  Dixon  Public  Library.  221 
Hennepin  Avenue.  Dixon,  Illinois 
61021. 

NFC  Protect  Director:  James  E.  Dyer 

Dated  at  Rockville.  Mar^'Iand,  this  26tb  day 
of  January  1994. 

For  tb9  Nbcisnr  Regulatory  Contmission. 
foBB  N.  iumoii. 

Acting  DfrecfOr,  Division  of  Reactor  Projects 
•  m/jy/V.  Office  of  Nuclear  Beactor 
Begalmben 

[Doc.  M-2174  Piled  2-1-94;  8:45  am) 
MUMO  COM  Tsn-oi-r 


OFFICE  OF  MANAQEMENT  AND 
BUDQET 

Offlc*  of  Fodorai  Proc«r«fn«fM  FoNcy 

ManagMMnt  Ovorsight  of  S«rvto« 

C(NlllMilll1|| 

AGENCY:  Executive  Office  of  the 
President.  Office  of  Management  and 
Budget,  Office  of  Federal  Procurement 
Policy  (OFPPJ. 

ACDON:  OFPP  is  requesting  comments 
on  proposed  changes  to  OFPP  Policy 
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Letter  93-1,  "Management  Oversight  of 
Service  Contracting"  which  are  set  forth 
in  Supplement  No.  1  to  the  Policy 
Letter. 

summary:  OFPP  Policy  Letter  93-1. 
"Management  Oversight  of  Service 
Contracting,"  was  signed  by  the  former 
OFPP  Administrator  on  November  19. 
1993  and  published  in  the  Federal 
Register  on  December  2,  1993  (58  FR 
63593). 

The  Policy  Letter  is  now  being  revised 
with  a  goal  of  establishing  a  more 
"results-oriented"  approach  to 
providing  agencies  with  best  practices 
to  use  in  managing  and  administering 
service  contracts.  The  initial  guidance 
neither  prescribes  specific 
improvements  that  agencies  can  make  in 
this  area  nor  ways  that  results  can  be 
measured.  During  this  Administration. 
OFPP's  activities  will  focus  on  two 
major  objectives:  streamlining  the 
procurement  process  and  achieving 
excellence  in  contractor  performance. 
We  believe  that  one  way  to  improve 
contractor  performance  is  to  improve 
contract  management  and 
administration.  In  this  regard,  we  plan 
to  work  with  the  agencies  and  industry 
to  develop  practices  that  represent  best 
value  in  contract  management  and 
administration.  This  approach  is  in 
keeping  with  the  National  Performance 
Review  principle  of  providing  guiding 
principles  rather  than  rigid  rules. 
Hence,  we  are  revising  the  Policy  Letter, 
in  particular  sections  8a  and  8b,  to 
reflect  this  new  approach.  Agencies  are 
encouraged  to  begin  developing 
implementation  strategies  and  initiating 
staff  training  to  ensure  effective 
implementation  of  the  provisions  of  this 
revised  Policy  Letter  until  the  Federal 
Acquisition  Regulation  (FAR)  is 
changed. 

Since  the  December  2, 1993  Federal 
Register  notice  which  also  included  the 
rescission  of  0MB  Circular  No.  A-120, 
some  agencies  have  raised  concerns  that 
the  rescission  of  the  Circular  was 
effective  immediately  but  the  Policy 
Letter  was  not  effective  until  30  days 
after  publication  in  the  Federal 
Register.  (OFPP  has  a  statutory 
requirement  to  allow  30  days  before  any 
procurement  policy  can  become 
effective.)  We  understand  the  concern, 
but  it  was  our  intent  to  make  the 
rescission  of  Circular  A-120  effective 
immediately,  although  we  realize  that  it 
takes  time  to  have  the  FAR  guidance 
changed.  In  the  interim,  agencies  are 
encouraged  to  review  their  internal 
procedures  for  managing  and 
controlling  the  use  of  advisory  and 
assistance  services  and  determine  what 
changes  may  be  needed  to  ensure 


compliance  with  this  revised  Policy 
Letter.  Some  agencies  may  elect  to  use 
their  existing  management  control 
procedures  for  all  services  covered  by 
the  Policy  Letter  until  the  FAR  guidance 
is  in  place. 

We  are  issuing  the  following  changes 
to  the  Policy  Letter  which  are  included 
in  the  attached  Supplement  No.  1: 

1.  The  second  sentence  under  section 
4  (Definition)  is  being  revised  to  clarify 
that  only  nonpersonal  services  obtained 
under  contract  from  the  private  sector 
(i.e.,  business  firms,  educational 
institutions,  non-profits,  and  state  and 
local  governments)  are  covered.  Services 
obtained  through  the  use  of  interagency 
agreements  are  not  covered  by  this 
Policy  Letter. 

2.  The  second  paragraph  under 
section  5  (Exclusions)  is  revised  to 
delete  reference  to  the  management 
oversight  responsibilities  which  will  be 
consistent  with  the  revised  paragraphs 
Ba.  and  8b. 

3.  The  second  introductory  paragraph 
under  section  7  (Good  Management 
Practices)  is  being  revised  to  delete 
reference  to  the  requirement  for 
individual  and  class  reviews,  and  the 
reference  to  the  responsible 
management  official.  Agencies  must 
ensure  that  they  are  in  compliance  with 
appropriate  OFPP  Policy  Letters 
applicable  to  service  contracting  and 
use  good  management  practices  and 
contract  administration  techniques 
when  contracting  for  services. 

4.  Paragraphs  a.  and  b.  under  Section 
8  (Responsibilities)  are  being  revised  in 
their  entirety  to  incorporate  the  new 
"best  practices"  approach  to  managing 
and  administering  service  contracts. 

5.  Paragraph  d.  under  section  8, 
which  pertains  to  the  Inspectors 
General,  is  being  revised  to  ensure  that 
any  reviews  are  simply  to  ensure  that 
agencies  are  in  compliance  with  the 
revised  Policy  Letter. 

The  guidance  in  section  7  which 
refers  to  the  questions  in  the  appendix 
A,  and  any  resulting  "best  practices" 
models  developed  by  OFPP  in  contract 
administration  should  not  be  viewed  as 
mandatory  regulatory  guidance  for  addit 
purposes.  We  believe  that  agencies 
should  use  the  questions  as  warning 
signals  to  prevent  problems  from 
occurring  and  the  "best  practices" 
models  to  help  resolve  those  problems. 

All  other  provisions  of  the  policy 
Letter  remain  unchanged. 
COMMENT  DATE:  Comments  must  be 
received  on  or  before  March  4, 1994. 
ADDRESSES.  Comments  should  be  sent  to 
Dr.  Steven  Kelman,  Administrator, 
Office  of  Federal  Procurement  Policy, 
Office  of  Management  and  Budget,  Old 


Executive  Office  Building,  room  352. 
WasMngton.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  G.  Williams,  Deputy  Associate 
Administrator,  202-395-3302. 

List  of  Subjects 

Government  Procurement. 
Steven  Kelman, 

Administrator. 

Policy  Letter  93-1,  Supplement  No.  1 

To  the  Heads  of  Executive  Departments  and 

Agencies 
Subject:  Management  Oversight  of  Service 

Contracting. 

The  purpose  of  this  supplement  to  Policy 
Letter  93-1  is  to  provide  agencies  with  a 
more  "results-oriented"  approach  to 
managing  and  administering  service 
contracts  by  introducing  the  "best  practices" 
concept.  The  Policy  Letter  was  issued  on 
November  19,  1993  and  published  in  the 
Federal  Register  on  December  2, 1993  (58  FR 
63593). 

The  following  changes  are  being  made  to 
the  Policy  Letter; 

1.  Section  4.  Definition.  The  second 
sentence  is  revised  to  read:  For  purptoses  of 
this  Policy  Letter,  only  nonpersonal  services 
obtained  under  contract  are  covered. 

2.  Section  5.  Exclusions.  The  second 
paragraph  is  revised  to  read: 

Services  obtained  under  contracts  below 
the  small  purchase  threshold,  through  the 
use  of  interagency  agreements,  and  that  are 
incidental  to  supply  contracts  also  are 
excluded  from  coverage  of  this  Policy  Letter. 
However,  agencies  should  ensure  that  they 
are  in  compliance  with  appropriate  OFPP 
Policy  Letters  applicable  to  service 
contracting  and  use  good  management 
practices  and  contract  administration 
techniques  when  using  these  contracting 
methods  to  obtain  services. 

3.  Section  7.  Good  Management  Practices. 
The  second  introductory  [>aragraph  is  revised 
to  read: 

The  following  sections  offer  guidance  to 
ensure  that  good  management  practices  are 
being  followed.  Agencies  should  involve 
procurement  and  program  officials  when 
developing  requirements  for  service 
contracts.  Appendix  A  contains  a  series  of 
questions  to  help  analyze  and  perfect  service 
contract  requirements  within  these 
guidelines.  If  the  guidelines  apply,  and  if  the 
response  to  any  of  the  questions  listed  in  the 
Appendix  is  affirmative,  agencies  should 
ensure  that  they  are  in  compliance  with 
appropriate  OFPP  Policy  Letters  applicable  to 
service  contracting  and  use  good 
management  practices  and  contract 
administration  techniques. 

4.  Section  8.  Responsibilities.  Paragraphs 
a.,  b.,  and  d.  are  revised  to  read: 

a.  Heads  of  Agencies.  Agency  heads  (or 
their  designees)  should  ensure  that: 

(1)  Requirements  for  services  are  clearly 
defined  and  appropriate  pjerformance 
standards  are  develojjed  so  that  contractor 
performance  meets  contract  terms  and 
conditions. 

(2)  Service  contracts  are  awarded  and 
administered  in  such  a  manner  that  will 
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provide  the  customer  its  goods  and  services 
CO  time,  and  within  budget. 

(3)  Specific  procedures  are  in  place  when 
contracting  tat  services  to  assure  compliance 
with  OFPP  Policy  Utter  92-1,  Inherently 
Goveminental  Functions  (57  FR  4S096 
(1992).  91-2,  Service  Contracting  (56  FR 
15110  (1991),  and  89-t,  Conflicts  of  hiterest 
Policies  Ap>plicab)e  to  Consultants,  54  FR 
51805(1989). 

(4)  Implementation  strategies  are 
developed  and  necessary  staff  training  is 
initiated  to  assure  effective  implementation 
of  these  policies. 

b.  Contracting  Officials.  Contracting 
officials  should  ensure  that  "best  practice" 
techniques,  such  as  those  set  forth  below,  are 
used  wherk  contracting  for  services: 

(1)  The  corporate  experience  section  of  a 
contractor's  bid  proposal  should  be  reviewed 
to  detect  conflicts  of  interest.  Usually,  the 
corporate  experience  section  contains  the 
contractor's  prior  business  clients. 

(2)  Monthly  progress  re[>orts  should  be 
reviewed  to  detect  whether  the  contractor 
may  be  performing  inherently  governmental 
furvctions. 

Contracting  officials  should  also  seek  other 
best  practices  techniques  in  contract 
management  and  administration  that  may  be 
used  within  their  own  contracting  activities 
or  other  agencies  that  will  help  to  achieve 
excellence  in  contractor  performance.  OFPP 
will  abo  be  working  to  dievelop 
govermnentwide  "best  practices"  models  in 
contract  administration  which  will  be  issued 
as  separate  guidance. 

d.  inspectors  General.  The  Inspectors 
Genera)  are  encouraged  to  conduct 
vulnerability  assessments  of  service 
contracting  and,  where  warranted,  include  in 
their  annual  plans  a  review  of  service 
contracts  to  ensure  compliance  with  the 
Policy  Letter. 

The  guidance  in  section  7  which  refers  to 
the  questions  in  appendix  A,  and  any 
resulting  "best  practices"  models  developed 
by  OFPP  should  not  be  viewed  as  mandatory 
regulatory  guidance  for  audit  purposes. 

All  other  provisioos  of  the  Policy  Letter 
remain  unchanged. 

Information  Contact.  For  information 
regarding  this  Supplement,  contact  Linda  G. 
Williams,  Deputy  Associate  Administrator, 
Office  of  Federal  Procurement  Policy,  725 
17th  Street.  NW.,  room  9001,  Washington, 
DC  20503.  Telephone  (202)  395-3302. 

Effucth'e  Dote.  This  supplement  is  effective 
30  days  H.tcr  the  date  of  publication  in  the 
Federal  Register. 

Steven  Kehnan. 

Administrator. 

[FR  Doc.  94-2356  Filed  2-1-94;  8:45  an)) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Disaster  Relief 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  disaster  relief  in 

response  to  Los  Angeles  earthqualce. 


SM0»ftPli:  The  Pension  Benefit  Guaranty 
Corporation  is  waiving  penalties  for 
certain  late  payments  of  pTemitrms,  is 
forgoing  assessment  of  penalties  for 
failure  to  comply  with  certain 
information  submission  requirements, 
and  is  extending  the  deadlines,  for 
complying  with  certain  requirements  of 
its  administrative  review  and  standard 
termination  regulations.  This  relief  is 
generally  available  to  persons  residing 
in,  or  whose  principal  place  of  business 
is  within,  an  area  designated  by  the 
Federal  Emergency  Management  Agency 
as  affected  by  the  major  disaster 
declared  by  the  President  of  the  United 
States  on  account  of  the  severe 
earthquake  in  the  Los  Angeles  area. 
FOR  FURTHER  Mf  ORMATWH  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  or  Renae  R.  Hubbard,  Special 
Counsel,  Office  of  the  General  Counsel, 
suite  340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  20005.  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 
SliPPt^MENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  program  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  29  U.S.C  1001  et 
seq.  Under  ERISA  and  the  PBGC's 
regulations,  a  number  of  deadlines  must 
be  met  in  order  to  avoid  the  imposition 
of  penalties  or  other  consequences.  Four 
areas  in  which  the  PBGC  is  providing 
relief  are  (1)  penalties  for  late  payment 
of  premiums  due  the  PBGC,  (2)  ERISA 
section  4071  penalties  for  failure  to 
provide  required  notices  or  other 
material  information  by  the  applicable 
time  limit,  (3)  deadlines  for  filing  a 
standard  termination  notice  and 
distributing  plan  assets  in  a  standard 
termination,  and  (4)  deadlines  for  fihng 
requests  for  reconsideration  or  appeals 
of  certain  agency  determinations. 

The  President  of  the  United  States  has 
declared,  under  the  Disaster  Relief  Act 
of  1974,  as  amended  (42  U.S.C  5121, 
5122(2),  5141(b)),  that  a  major  disaster 
exists  because  of  the  severe  earthquake 
that  struck  the  Los  Angeles  area  on 
lamuary  17, 1994.  At  this  time,  three 
Cahfomia  counties  (Los  Angeles, 
Ventura,  and  Orange)  are  d^gnated 
areas  (within  the  meaning  of  Federal 
Emergency  Management  Agency 
(FEMA")  regulations;  44  CFR 
205.2(a)(5)).  , 

Given  the  severity  of  this  major 
disaster,  as  the  Executive  Director  of  the 
PBGC.  I  have  decided  to  provide  relief 
from  certain  PBGC  deadlines  and 
penalties.  For  purposes  of  premium 


fjenahies,  section  4071  penalties,  and 
standard  termination  deadlines,  this 
notice  is  applicable  with  respect  to 
plans  whose  administrators'  or 
sponsors'  principal  place  of  business,  or 
for  which  the  office  of  a  service 
provider,  bank,  insurance  company,  or 
other  person  maintaining  information 
necessary  to  meet  the  applicable 
deadlines,  is  located  in  a  designated 
disaster  area.  For  purposes  of  filing 
requests  for  reconsideration  or  appeals, 
this  notice  is  applicable  to  any 
aggrieved  person  who  is  resicQng  in,  or 
whose  principal  place  of  business  is 
within,  a  designated  disaster  area,  or 
with  respect  to  whom  the  oflice  of  the 
service  provider,  bank,  insurance 
company,  or  other  person  maintaining 
the  information  necessary  to  file  the 
request  foe  reconsideration  or  appeal  is 
within  such  an  area. 

Premiums 

The  PBGC  will  waive  the  late 
payment  penalty  charge  with  respect  to 
any  premium  payment  required  to  be 
made  on  or  after  January  15,  1994,  and 
before  March  15. 1994,  if  the  payment 
is  made  by  March  15. 1994.  The  PBGC 
is  not  permitted  by  law  to  waive  late 
payment  interest  charges.  (ERISA 
section  4007(b);  29  CFR  2610.7  and 
2610.8(b)(3).) 

Section  4071  Penalties 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  file  any  of 
the  following  notices  that  were,  or  will 
be,  required  to  be  filed  with  the  PBGC 
on  or  after  January  15,  1994,  and  before 
March  15. 1994,  if  the  notice  is  filed  by 
March  15,  1994: 

Standard  termination  post- 
distribution  certification  (PBGC  Form 
501;  ERISA  section  4041(b)(3)(B);  29 
CFR  2617.28(h)  (57  FR  59206.  59233- 
34,  December  14, 1992); 

(2)  Notice  of  termination  for 
multiemployer  plans  (ERISA  section 
4041A:  29  O'R  2673.2): 

(3)  Notice  of  plan  amendments 
increasing  benefits  by  more  than  $10 
million  (HUSA  section  307(e));  and 

(4)  Reportable  event  notice,  except  for 
reportable  events  related  to  bankruptcy 
or  insolvency  (or  similar  proceeding  or 
settlement),  liquidation  or  dissolution, 
and  transactions  involving  a  change  in 
contributing  sponsor  or  controlled 
group  (ERISA  section  4043;  29  CFR 
2615.21,  2615.22.  and  2615.23). 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  provide 
certain  supporting  information  and 
documentation  when  any  of  the 
following  notices  is  timely  filed: 

(1)  Notice  of  failure  to  make  required 
contributions  totahng  more  than  Si 
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million  (including  interest)  (PBGC  Form 
200;  ERISA  section  302(f)(4);  29  CFR 
2615.30).  and 

(2)  Notice  of  a  reportable  event  related 
to  bankruptcy  or  insolvency  (or  similar 
proceeding  or  settlement),  liquidation  or 
dissolution,  or  a  transaction  involving  a 
change  in  contributing  sponsor  or 
controlled  group.  For  a  notice  of  failure 
to  make  required  contributions,  the 
timely  filed  notice  must  include  at  least 
items  1  through  7  and  items  11  and  12 
of  Form  200;  the  responses  to  items  8 
through  10,  with  the  certifications  in 
items  11  and  12,  may  be  filed  late.  For 
a  reportable  event  notice,  the  timely 
filed  notice  must  include  at  least  the 
information  specified  in  29  CFR 
2615.3(b)  (1)  through  (5);  the 
information  that  may  be  filed  late  is  that 
specified  in  29  CFR  2615.3(b)  (6) 
through  (9)  and  2615.3(c)  (5)  and  (6).  as 
applicable.  This  relief  applies  to  notices 
that  were.pr  will  be,  required  to  be  filed 
with  the  PBGC  on  or  after  January  15, 
1994,  and  before  March  15, 1994, 
provided  that  all  supporting  information 
and  documentation  are  filed  by  March 
15, 1994. 

Standard  Termination  Notice  and 
Distribution  of  Assets 

With  respect  to  a  standard 
termination  for  which  the  standard 
termination  notice  is  required  to  be 
filed,  or  the  distribution  of  plan  assets 
is  required  to  be  completed,  on  or  after 
January  15,  1994,  the  PBGC  is  extending 
to  March  15, 1994.  the  time  within 
which  the  standard  termination  notice 
must  be  filed  (and,  thus,  the  time  within 
which  notices  of  plan  benefits  must  be 
provided)  and  the  time  within  which 
the  distribution  of  plan  assets  must  be 
completed.  In  addition,  as  noted  above, 
the  PBGC  is  providing  relief  from 
penalties  for  late  filing  of  the  post- 
distribution  certification.  (On  August 
24,  1993.  the  PBGC  published  an 
interim  rule  amending  29  CFR  2617.3, 
2617.25,  and  2617.28  to  provide  for 
extensions  of  time  under  the 
circumstances  addressed  in  this  notice 
(58  FR  44738;  as  corrected,  58  FR  48600, 
September  17, 1993).) 

Requests  for  Reconsideration  or 
Appeals 

For  persons  who  are  aggrieved  by 
certain  agency  determinations  and  for 
whom  a  request  for  reconsideration  or 
an  appeal  is  required  to  be  filed  on  or 
after  January  15, 1994,  and  before  March 
15,  1994,  the  PBGC  will  extend  the  time 
for  filing  to  March  15, 1994.  (On  August 
24,  1993.  the  PBGC  published  an 
interim  rule  amending  29  CFR  2606.4. 
2606.33.  and  2606.53  to  provide  for 
extensions  of  time  under  the 


circumstances  addressed  in  this  notice 
(58  FR  44738;  as  corrected.  58  FR  48600, 
September  17.  1993).) 

Applying  for  Waivers/Extensions 

A  submission  to  the  PBGC  to  which 
a  waiver  or  an  extension  is  applicable 
under  this  notice  should  be  marked  in 
bold  print  "EARTHQUAKE  RELIEF, 
County  of  (fill  in  appropriate  county 
name  and  state]"  at  the  top  center. 

Issued  in  Washington,  DC  this  28th  day  of 
January.  1994. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  94-2345  Filed  2-1-94;  8:45  am) 

BILUNO  CODE  77IM-01-M 

POSTAL  RATE  COMMISSION 
Commission  Visits 

January  25. 1994. 

Notice  is  hereby  given  that  on 
February  8.  9.  and  10.  1994.  members  of 
the  Commission  and  certain  advisory 
staff  personnel  will  visit  the  mailing 
operations  of: 

•  ADVO.  Inc..  Windsor.  Connecticut; 

•  Dow  Jones  &  Company.  Inc.. 
Chicopee.  Massachusetts; 

•  I.T.T.  Hartford  Insurance  Group. 
Hartford.  Connecticut;  and 

•  J.C.  Penney  Company.  Manchester. 
Connecticut. 

A  report  of  the  visits  will  be  on  file 
in  the  Commission's  Docket  Room.  For 
further  information,  contact  Charles  L. 
Clapp.  Secretary  of  the  Commission  at 
202-789-6840. 
Charles  L.  Clapp. 
Secretary. 
IFR  Doc.  94-2257  Filed  2-1-94;  8:45  am) 

BILUNO  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33524;  File  Nos.  SR-MCC- 
93-4  and  SCCP-«3-03] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation  and 
Stock  Clearing  Corporation  of 
Philadelphia,  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Changes  Relating  to 
the  Establishment  of  Interfaces  With 
the  National  Securities  Clearing 
Corporation's  Fixed  Income 
Transaction  System 

January  26, 1994. 

Pursuant  to  Section  19(bJ(lJ  of  the 
Securities  Exchange  Act  of  1934 


("Act"J.>  notice  is  hereby  given  that  on 
August  23.  1993.  and  October  15. 1993. 
respectively,  the  Midwest  Clearing 
Corporation  ("MCC")  and  the  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  changes  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  primarily  by  MCC 
and  SCCP.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  changes. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  and  SCCP  each  propose  to 
establish  an  interface  with  National 
Securities  Clearing  Corporation's 
("NSCC")  recently  approved  Fixed 
Income  Transaction  System  ("FITS") 
which  is  designed  to  achieve  higher 
rates  of  trade  comparison  at  earlier 
times  in  the  municipal  securities 
comparison  process.^ 

II.  Self-Regulatory  Organizations' 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission. 
MCC  and  SCCP  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MCC  and  SCCP  have  prepared 
summaries,  set  forth  in  section  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

Under  the  proposed  rule  filings.  MCC 
and  SCCP  each  will  implement 
procedures  to  establish  an  interface  with 
NSCC's  FITS  to  enable  MCC  and  SCCP 
participants  to  take  advantage  of  the 
improved  input  and  comparison 
features  of  FITS.  It  should  be  noted  that 
all  trade  comparison  will  be  conducted 
at  NSCC  and  not  at  either  MCC  or  SCCP. 

MCC  and  SCCP  are  required  by  NSCC 
to  submit  two-side  original  trade  input 
information  on  behalf  of  their  respective 
participants  to  NSCC  by  2  a.m.  on  the 


'15U.S.C.  78s(b)(l)(19a8). 

2  For  a  detailed  discussion  of  tt^  various  legal, 
regulatory,  and  operational  issue/ of  FITS,  refer  to 
Securities  Exchange  Act  Releas^^.  32747  (August 
13. 1993).  58  FR  44530  [File  NoiSR-NSCC-93-02l 
(order  approving  proposed  rulechange). 
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business  day  after  trade  date  ("T-f  1").^ 
NSCC  will  transmit  a  comparison  report 
to  MCC  and  S(XP  reflecting  the 
compared  trades  of  their  respective 
participants  early  on  the  morning  of  T+1 
so  that  MCC  and  SCCP  can  produce 
contract  reports  for  their  own 
participants.*  MCC's  and  SCCP's 
interfaces  with  NSCC  will  enable  their 
participants  to  take  full  advantage  of  the 
features  and  benefits  offered  by  FITS.' 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

MCC  and  SCCP  do  not  believe  a 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  changes. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rul^Cbanges  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 

III.  Date  of  EfTectivencss  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Section  17A(a)(2)(A)  of  the  Act  directs 
the  Commission  to  facilitate  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions."  Because  the  interfaces 
enable  MCC  and  SCCP  participants  to 
utilize  FITS  with  all  its  benefits,  the 
Commission  believes,  for  all  the  reasons 
set  forth  in  the  FITS  approval  order,' 
that  the  proposed  rule  changes  filed  by 
MCC  and  SCCP  further  this  goal. 

MCC  and  SCCP  have  requested  that 
the  Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  Commission  has  previously 
published  notice  of  and  has  approved 
NSCC's  implementation  of  the  system." 
NSCC's  proposed  rule  change  did  not 
generate  any  comment  letters,  and  none 
are  expected  on  MCC's  and  SCCP's 
proposals.  Furthermore,  MCC  and  SCCP 
filed  the  proposed  rule  changes 
implementing  the  interfaces  with  FITS 


'  MCC  haa  set  a  deadline  of  midnight  central 
standard  time  ("c.s.t.")  on  T  for  it*  panicipanis  to 
submit  trade  information  to  MCC.  SCCP  has  set  a 
deadline  of  1  a.ni.  eastern  standard  time  ("e.s.t.") 
on  T  for  its  participants  to  submit  trade  information 
to  SCCP. 

*  MCC  will  provide  contract  reports  to  MCC 
participants  by  6  a.m.  cs.t.,  and  SCCP  will  provide 
contract  reports  to  SCCP  participants  by  8  a.m.  e.s.t. 

>  For  a  detailed  discussion  of  the  benefits  of  FTTS, 
refer  to  Securities  Exchange  Act  Release  No.  32747, 
supra  note  2. 

•  15  U.S.C  7aq-l  (a)(2)(A)  (i)  and  (ii). 
'  Supm  note  2. 

■  Supm  note  2. 


subsequent  to  the  interfaces  becoming 
operational. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  IX  20549,  and  at  the 
principal  offices  of  MCC  and  SCCP.  All 
submissions  should  refer  to  File  Nos. 
SR-MCC-93-04  and  SR-SCCP-93-03 
and  should  be  submitted  by  February 
23, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  changes  (File  Nos.  SR- 
MCC-93-04  and  SR-SCCP-93-03)  be. 
and  hereby  are,  approved. 

For  the  Cominission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-2319  Filed  2-1-94;  8:45  ami 
BtLUNQ  COOC  a010-01-M 


[Release  No.  34-33525;  File  No.  SR-NSCC- 
93-11] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Capital  and  Clearing  Fund 
Requirements  for  Users  of  Mutual 
Fund  Services 

January  26, 1994. 

On  August  20, 1993,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
(File  No.  SR-NSCC-93-11)  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").!  On  August  23. 1993. 


I.  Description 

NSCC  has  revised  its  capital  standards 
for  broker-dealers  and  banks  that  desire 
to  join  NSCC  to  use  only  NSCC'S 
mutual  fund  services*  and  for  entities 
that  desire  to  join  NSCC  to  become 
Funds  Members.*  NSCC  also  has  revised 
its  clearing  fund  requirements  for 
members  that  limit  their  use  of  NSCC 
services  to  only  NSCC's  mutual  fund 
services.  The  revisions  are  to  better 
reflect  the  risks  and  nature  of  NSCC's 
mutual  fund  services,  which  are  not 
guaranteed  by  NSCC. 

Broker-dealer  applicants  for  NSCC 
membership  that  wish  to  restrict  their 
NSCC  activities  to  the  mutual  fund 
services  will  be  required  to  have 
$25,000  in  excess  net  capital  over  the 
minimum  net  capital  requirement 
imposed  by  the  Commission  or  their 
designated  examining  authority, 
whichever  is  greater.  Bank  or  trust 
company  applicants  will  be  required  to 
have  $100,000  in  excess  capital  over  the 
capital  requirement  imposed  by  their 
state  or  federal  regulatory  authority." 
Members  who  are  accepted  under  these 
proposed  alternative  standards  will  be 
required,  depending  on  their  level  of 
settlement  debits  with  NSCC,  to  make 
deposits  to  the  clearing  funds  for  tl^ir 
mutual  fund  services  activities  of 
$10,000,  $20,000.  or  $40,000  instead  of 
the  current  $5,000,  $10,000,  or  $20,000, 
respectively. 7 

Broker-dealer  applicants  for  Fund 
Member  status  that  distribute  shares  for 
investment  companies  with  aggregate 
assets  under  management  of  $500,000  or 
more  will  be  required  to  have  $25,000 
in  excess  net  capital  over  the  minimum 
net  capital  requirement  imposed  by  the 
Commission  or  their  designated 
examining  authority,  whichever  is 
greater.  Applicants  that  distribute  shares 
for  investment  companies  with 


•15  U.S.C.  788(b)(2), 

>oi7  CFR  200.30- 3(aKl2)  (1992). 

il5U.S.C7Bs(b)(1988). 


'Securities  Exchange  Act  Release  No.  331S7 
(November  4,  1993).  58  FR  60077. 

'  Letters  from  Donald  ).  Boteler.  Vice  President — 
Operations.  Investment  Company  Institute,  to 
Jonathan  G.  Katz,  Secretary,  Commission 
(November  16.  1993)  and  Steven  J.  Paggioli.  Robert 
H.  Wadsworth  ft  Associates,  Inc..  to  fonathan  G. 
Katz.  Secretary.  Commission  (December  1.  1993). 

<  NSCC's  mutual  fund  services  are  described  in 
detail  in  NSCC  Rule  52.  "Mutual  Fund  Services." 

'  Entities  qualifying  as  Fund  Members  are 
governed  primarily  by  NSCC  Rule  51.  "Fund 
Memt)er,"  and  Addendum  I.  "Standards  of 
Financial  Responsibility  and  Operational  Capacity 
for  Fund  Members"  of  NSCC  Rules  and  Procedures. 
Fund  Members  are  broker-dealer  distributors  of 
mutual  fund  share*  that  are  not  full  clearing 
members  of  NSCC  but  utilize  NSCC*  mutual  fund 
services. 

•The  proposed  rule  change  also  will  change  the 
definition  of  the  term  "Mutual  Fund  Services 
Broker-Dealer"  to  "Mutual  Fund  Services  Member" 
in  order  to  include  broker -dealer*,  bank*,  trust 
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aggregate  assets  under  management  of 
less  than  SSOO.OOO  will  be  required  to 
have  excess  net  capital  of  $50,000  over 
the  minimum  net  capital  requirements 
imposed  by  the  Commission  or  their 
designated  examining  authority, 
whichever  is  greater.  Investment 
company  applicants  will  be  permitted  to 
become  Fund  Members  provided  that 
they  have  a  minimum  of  $100,000  in 
assets  under  management. 

II.  Discuwion 

The  Commission  believes  the 
proposal  is  consistent  with  Section  17A 
of  the  Act.8  Specifically,  Section 
17A(b)(3)(B)  requires  a  clearing  agency's 
rules  to  provide  for  the  participation  of 
registered  broker-dealers,  registered 
clearing  agencies,  registered  investment 
companies,  and  banks  deemed 
appropriate  to  the  development  of  a 
national  system  for  the  clearance  and 
settlement  of  securities  transactions.^ 
NSCC's  rule  change  expands  the 
number  of  members  eligible  to  clear  and 
settle  their  mutual  fund  transactions 
through  NSCC's  facilities.  Access  to 
NSCC's  mutual  fund  services  is 
increasingly  important  to  all  entities  in 
the  mutual  funa  industry.  Lower  net 
capital  requirements  will  enable  smaller 
mutual  funds,  broker-dealers,  banks, 
and  trust  companies  to  participate  in 
,  NSCC's  mutual  fund  services.  Smaller 
entities  thus  achieve  a  parity  with  their 
larger  competitors  in  terms  of  access  to 
orderly,  automated  transaction 
processing  systems,  which  are  now  the 
industry  standard.  A  common 
automated  means  of  communication 
among  those  entities  involved  in  mutual 
fund  transactions  serves  the  public 
interest  by  eliminating  the  existence  of 
inefficient,  error-prone  manual  data 
interchanges. 

The  Commission  also  believes  that 
NSCC's  rule  change  satisfies  the 
requirements  of  Sections  17A(b)(3)(A) 
and  (F)  that  a  clearing  agency  be 
organized  and  that  its  rules  be  designed 
to  safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible.  10  Because  NSCC  does  not 
guarantee  the  completion  of  mutual 
fund  transactions  under  its  mutual  fund 
services  program,  the  Commission  does 
not  believe  that  any  additional  risk  to 
NSCC  will  result  from  the  lower  net 
capital  requirements  for  those  members 
that  use  only  the  mutual  fund  ser/ices 
of  NSCC  and  does  not  believe  that 
NSCC's  ability  to  safeguard  securities  or 
funds  will  be  impaired.  Along  with 
lower  net  capital  requirements.  NSCC  is 


imposing  increased  clearing  fund 
requirements  for  members  who 
participate  in  NSCC's  mutual  fund 
services  program  under  the  alternative 
net  capital  requirements  approved  in 
this  order.  The  Commission  believes 
that  the  increased  clearing  funds 
requirements  will  help  protect  NSCC 
and  its  participants  from  the  risk  of 
default  by  members  using  NSCC's 
mutual  fund  services. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  NSCC's  proposal 
is  consistent  with  section  17A  of  the 
Act." 

It  is  therefore  ordered,  pursuant 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-93-11)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarluid. 
Depu  ty  Secretary. 

|FR  Doc.  94-2321  Filed  2-1-94;  8:45  am) 
BILUNO  COM  MHO-OI-M 


[Release  No.  3^-33531:  Fil«  No.  SR-NYSE- 
93-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Bond  Listing  Standards 

January  27.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  December  22.  1993. 
the  New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  f)ersons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  proposed  rule  change  would 
enable  the  Exchange  to  simplify  and 
relax  its  standards  for  the  listing  and 
delisting  of  debt  securities. 

The  complete  text  of  the  proposed 
rule  change  is  available  at  the  O^ice  of 


•15  U.S.C  78q-l  (1988). 

•15  U.S.C  78q-l(bK3KB)  (1988). 

'"15U.S.C78q-l(b)(3)(A)and(F)(l988) 


>'15U.S.C78q-l{l988). 

"IS  U.S.C  78s(b)(2)  (19M). 

"  17  CFR  200.3O-3(a)(12l  (1992). 


the  Secretary,  NYSE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  revise 
its  standards  for  the  listing  and  delisting 
of  debt  securities.  In  particular,  the 
Exchange  seeks  to  clarify  and  simplify 
its  debt  security  listing  standards. 

The  Exchange  hopes  to  make  an 
Exchange  listing  more  accessible  for 
issuers  of  debt  securities  and  to 
facilitate  the  listing  of  debt  securities. 
The  Fjcchange's  goal  in  both  cases  is  to 
augment  the  number  of  listed  debt 
securities.  The  Exchange  believes  that 
this  will  serve  the  public  interest 
because  it  will  subject  a  greater  number 
of  debt  securities  to  the  Exchange's 
trading  and  disclosure  systems. 

In  order  to  accomplish  these  goals,  the 
Exchange  proposes  to  rely  upon  the 
Exchange's  equity  listing  and 
maintenance  standards  in  determining 
whether  issues  can  adequately 
demonstrate  that  they  can  meet  interest 
obligations  on  debt  securities.  That  is, 
where  an  issuer  has  common  stock 
listed  on  the  Exchange  and  is  in  good 
standing,  the  Elxchange  would  normally 
list  the  issuer's  debt  security  issues  of 
$5  million  or  more.  Because  the  debt 
security  enjoys  seniority  over  the  equity 
issue,  the  "good  standing"  test  warrants 
listing  the  debt  security. 

Where  the  issuer  of  a  debt  security 
does  not  list  its  common  stock  on  the 
Exchange,  the  Exchange  proposes  to  rely 
upon  the  analyses  of  nationality 
recognized  securities  rating 
organizations  ("NRSRO")  for  the 
interest-coverage  determination. 

For  those  purposes,  the  Exchange 
proposes  to  make  the  following  changes 
to  Paragraphs  102.03.  103.05.  703.06. 
801.00  and  802.00  of  the  Exchange's 
Listed  Company  Manual: 
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Under  Paragraph  102.03: 

•  As  at  present,  the  Exchange  would 
require  the  issue  to  have  a  market  value 
or  principal  amount  of  $5  million. 

•  The  Exchange  would  no  longer 
require  the  issuer  to  demonstrate  on  a 
pro  forma  basis  interest  coverage  on  all 
debt  securities. » 

•  The  Exchange  would  no  longer 
evaluate  the  anticipated  distribution  of 
a  debt  security.  (The  proposed  rule 
change  proposes  a  conforming  change  to 
Paragraph  703.06  to  remove  a  mention 
of  the  distribution  requirement.) 

•  The  Exchange  would  not  longer 
require  convertible  debt  securities  to  be 
convertible  only  into  common  stock 
listed  on  the  Exchange,  although  the 
Exchange  would  require  that  equity 
securities  underlying  convertible 
securities  be  subject  to  a  real-time  last 
sale  reporting  obligation. 

•  I  the  case  of  debt  securities 
proposed  to  be  listed  by  "unaffiliated" 
issuers: 

An  NRSRO  must  have  assigned  a 
current  rating  to  the  issue  that  is  no 
lower  than  the  ratings  in  the  S&P 
Corporation  "B"  category  (;.e.,  "B-"  or 
better)  or  another  NRSRO's  counterpart 
to  the  S&P  Corporation  rating. 

Alternatively,  if  no  NRSRO  has 
assigned  a  rating  to  the  issue,  an  NRSRO 
must  have  currently  assigned  either  an 
investment  grade  rating  {.i.e.,  an  S&P 
Corporation  rating  no  lower  that 
"BBB-"  or  another  NRSRO's  counterpart 
to  the  S&P  Corporation  rating)  to  a 
senior  issue  or.  in  the  case  of  a  pari 
passu  2  or  junior  issue  (including  a 
preferred  stock  or  debt  security  issue),  a 
rating  no  lower  than  the  ratings  in  the 
S&P  Corporation  "B"  category  {i.e.,  "B- 
"  or  better)  or  another  NRSRO's 
counterpart  to  the  S&P  Corporation 
rating. 

In  the  case  of  a  listing  for  an  unrated 
issue  that  is  junior  to  an  issue  with  an 
investment  grade  rating,  the  Exchange 
notes  that  a  junior  issue  would  generally 
be  rated  no  more  than  one  rating 
category  below  an  immediate  senior 
issue.  Thus,  the  Exchange  feels  that 
such  an  unrated  debt  issue  seeking  to 
list  would,  if  it  were  rated,  receive  a 
rating  that  satisfies  the  minimum  "B-" 
rating  standard.  All  other  unrated  debt 
issues  of  unaffiliated  issuers  must  either 
be  senior  to  or  pari  passu  with  an  issue 
rated  at  least  "B-"  in  order  to  qualify  for 
listing  on  the  Exchange. 


An  "unaffiliated"  issuer  is  one  that 
has  no  equity  securities  listed  on  the 
Exchange;  is  not,  directly  or  indirectly, 
majority-owned  by,  nor  under  common 
control  with,  an  issuer  of  Exchange- 
listed  equity  securities;  and  is  not 
issuing  a  debt  security  that  an  issuer  of 
Exchange-listed  equity  securities  is 
guaranteeing. 

Paragraph  103.05  makes  the  same 
changes  to  the  listing  standards  for  the 
debt  securities  of  non-U. S.  companies  as 
Paragraph  102.03  makes  in  respect  of 
the  standards  for  domestic  debt 
securities. 

Under  Paragraph  810.00,  the 
Exchange  proposes  to  review  the 
continued  listing  of  a  debt  security 
convertible  into  an  equity  security  when 
the  equity  security  is  delisted.  In 
addition,  the  Exchange  proposes  to 
delist  a  debt  security  when  the 
underlying  equity  security  ceases  to  be 
subject  to  real-time  trade  reporting. 

Under  Paragraph  802.00,  the 
Exchange  would  no  longer  view  " 
inadequate  interest  coverage  of  an  issuer 
or  its  parent  or  a  subsidiary  as  reason  for 
delisting  a  security. 3 

In  the  case  of  a  sovereign  issue,  the 
Exchange  will  evaluate  whether  to  list 
the  issue  for  trading  on  a  case-by-case 
basis.  The  Exchange's  current  policy  in 
respect  of  municipal  securities  is  to  list 
initially  only  term/dollar  bonds.* 

The  Exchange  believes  that  it  should 
extend  to  a  broader  universe  of  debt 
securities  thi  benefits  that  derive  from 
the  Exchanges  unique  bond  market  and 
price  disclosOTe  mechanism,  especially 
for  individual  bond  holders  and  small  to 
mid-sized  institutions.  The  debt  security 
listing  standard  modifications  that  the 
proposed  rule  change  proposes  would 
effect  such  an  extension  to  the 
betterment  of  the  community  of 
investors  and  debt  securities. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


<  Currently,  Paragraph  802.00  deems  coverage  to 
be  "inadequate"  if  interest  charges  on  all  debt 
issued  by  the  company,  its  parent  or  a  subsidiary 
exceed  pro  forma  earnings  (before  or  after  taxes)  as 
reported  in  a  Tiling  to  the  Commission. 

>  A  pari  passu  issue  would  have  equal  standing 
with  the  dobt  issue  to  be  listed. 


^  See  supra,  note  1. 

*  A  term/dollar  municipal  bond  is  issued  with  a 
single  maturity  date  (as  opposed  to  •  serial  bond), 
and  is  quoted  in  dollars  or  as  a  percentage  of  its 
par  value  (rather  than  by  yield).  As  such,  it 
resembles  a  corporate  bond.  Telephone 
conversation  between  Fred  Siesel.  Director.  Fixed 
Income  Markets.  NYSE,  and  Beth  Stekler.  Attorney, 
SEC.  on  lanuary  7,  1994. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other  • 

interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Station.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
49  and  should  be  submitted  by  February 
23,  1994. 
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For  the  Commission,  by  tha  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 
IFR  Doc.  94-2320  Filed  2-1-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Research  and  Special  Programs 
Administration 

[Docket  No.  P0A-3<RF)] 

Chester,  West  Virginia  Ordinance  No. 
305  Regarding  Transportation  of 
Hazardous  Wastes 

AGENCY:  Federal  Highway 
Administration  (FHWA)  and  Research 
and  Special  Programs  Administration 
(RSPA).  DOT. 

ACTION:  Notice  Dismissing  Application 
and  Closing  the  Docket. 

APPUCANT:  National  Solid  Wastes 
Management  Association,  on  behalf  of 
its  Chemical  Waste  Transj>ortation 
Institute. 

LOCAL  LAW  AFFECTED:  Ordinance  No.  305 
of  the  City  of  Chester.  West  Virginia. 
Regarding  Transportation  of  Hazardous 
Wastes. 

APPLICABLE  FEDERAL  REQUIREMENTS: 
Hazardous  Materials  Transportation  Act 
(HMTA).  49  App.  U.S.C.  §  1801  et  seq.. 
and  the  Hazardous  Materials 
Regulations.  49  CFR  Parts  171-180. 
MODE  AFFECTED:  Highway 
SUMMARY:  The  application  for  a 
determination  of  preemption  is 
dismissed,  and  this  docket  is  closed, 
because  Ordinance  No.  305  of  Chester. 
West  Virginia  never  went  into  effect. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C  Hilder.  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  2059O- 
0001  (Tel.  No.  202-366-4400). 
SUPPLEMENTARY  INFORMATION:  In 
December  1991,  the  National  Solid 
Wastes  Management  Association,  on 
behalf  of  its  Chemical  Waste 
Transportation  Institute  (CWTI). 
petitioned  for  an  administrative 
determination  that  the  HMTA  preempts 
Chester,  West  Virginia  Ordinance  No. 
305,  regarding  the  transportation  of 
hazardous  wastes.  In  its  application, 
CWn  stated  that  the  Chester  City 
Council  had  "enacted  Ordinance  No. 
305,"  and  the  copy  of  Ordinance  No. 
305  attached  to  CWTIs  application 
indicated  that  the  Ordinance  had  been 


"Passed  and  Adopted"  on  December  2, 
1991. 

On  April  6,  1992.  FHWA  and  RSPA 
published  a  Public  Notice  and  Invitation 
to  Comment  on  CWTTs  application.  57 
FR  11654.  That  Notice  was  issued 
jointly  by  both  agencies  because  the 
requirements  in  Ordinance  No.  305 
purported  to  affect  both  the  highway 
routing  of  hazardous  materials  and  other 
aspects  of  hazardous  materials 
transportation.  See  57  FR  at  11655.  In 
response  to  that  Notice,  four  industry 
associations  and  more  than  20 
individual  companies  submitted 
comments  opposing  Ordinance  No.  305 
and  supporting  a  finding  of  preemption. 
One  party  submitting  com'ments.  the 
Tri-State  Area  Transporters  Association, 
stated  that  Ordinance  No.  305  was 
originally  scheduled  to  become  effective 
February  1, 1992,  but  that  in  January 
1992,  "Chester  apparently  revised  the 
ordinance,  with  no  effective  date 
given." 

No  party,  including  the  City  of 
Chester,  submitted  comments  opposing 
CWTI's  application.  CWTI  submitted 
further  comments,  which  it  called 
"rebuttal." 

In  a  recent  telephone  conversation, 
Chester  Mayor  Ken  Morris  advised 
RSPA  that  Ordinance  No.  305  was  never 
adopted  and  never  went  into  effect. 
Copies  of  a  December  6, 1993  letter  to 
Mayor  Morris,  confirming  the  substance 
of  this  telephone  conversation,  were 
sent  to  CWTI  and  each  party  submitting 
comments  on  CWTI's  application.  In  a 
December  17, 1993  letter,  CWTI  advised 
that,  based  on  information  from  its 
members.  Ordinance  No.  305  has  never 
been  enforced  and  that  CWTI  had  "no 
objection  to  DOT  dismissing  the 
Institute's  petition  at  this  time  •   •   * 
without  prejudice  •   •  •  •• 

CWTI's  application  is  hereby 
dismissed,  and  the  docket  is  closed.  If 
the  requirements  contained  in  Chester, 
West  Virginia  Ordinance  No.  305  are 
ever  adopted  and  enforced,  CWTI  may 
again  submit  an  application  for  a 
preemption  determination. 

Issued  in  Washington,  DC  on  )anuar>-  25, 
1994. 
Rodney  E.  Slater, 

Administrator.  Federal  Highway 
Administration. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety.  Research  and  Special 
Programs  Administration. 
IFR  Doc  94-2285  Filed  2-1-94:  8:45  ami 
BILUMQ  COOC  4910-M-P 


Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA]  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 

3274 

Applicant:  Kansas  City  Southern 
Railway  Company,  Mr.  M.  W.  Hahn. 
Vice  President — Transportation,  4601 
Blanchard  Road,  Shreveport,  Louisiana 
71107. 

The  Kansas  City  Southern  Railway 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
near  Gentry,  Arkansas,  milepost  225.19, 
on  the  Second  Subdivision;  consisting 
of  the  discontinuance  and  removal  of 
automatic  block  signal  No.  2252. 

The  reason  given  for  the  proposed 
changes  is  to  improve  train  operation 
and  avoid  unnecessary  blocking  of 
highway  traffic  at  Flint  Creek  Road. 

BS-AP-No.  3275 

Applicant:  CSX  Transportation,  Mr. 
W.  J.  Scheerer,  Chief  Engineer — Train 
Control,  500  Water  Street,  Jacksonville, 
Florida  32202. 

CSX  Transportation  seeks  approval  of 
the  proposed  modification  of  the  signal 
system,  on  all  main  tracks  and  No.  1  and 
No.  2  tracks,  between  CP  43,  milepost 
PLE43.4,  near  New  Castle, 
Pennsylvania,  and  CP  17Y,  milepost 
PLY16.8,  near  Pittsburgh,  Pennsylvania, 
on  the  Cumberland  Division,  Pittsburgh 
Subdivision,  consisting  of  the  following: 

1.  The  discontinuance  and  removal  of 
52  controlled  signals,  20  automatic 
signals,  and  2  power-operated  derails: 

2.  The  relocation  of  45  controlled 
signals  and  12  automatic  signals;  and 

3.  The  conversion  of  10  power- 
operated  switches  to  hand  operation. 

The  reason  given  for  the  proposed 
changes  is  the  installation  of  new  signal 
equipment  to  replace  inadequate  and 
deteriorated  signal  facilities. 

BS-AP-No.  3276 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.  M.  Abaray,  Chief 
Engineer — Signals  &  Construction,  1416 
Dodge  Street,  room  1000,  Omaha, 
Nebraska  68179. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
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modification  of  the  traffic  control 
system,  on  the  two  main  tracks  and 
siding,  near  Browder,  Texas,  milepost 
216.6,  Ft.  Worth  Division.  Dallas 
Subdivision,  consisting  of  the  following: 

1.  The  discontinuance  and  removal  of 
CPT217,  including  six  controlled 
signals,  45L.  47L,  49L,  45R.  47R,  and 
4gR:  and 

2.  The  installation  of  four  automatic 
signals,  2179-1,  217^2,  2178-1.  and 
2178-2  near  milepost  218.96. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  at  CPT217  are 
no  longer  necessary  because  the  power- 
operated  crossovers  have  been  removed. 

BS-AP-No.  3277 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray.  Chief 
Engineer — Signals  &  Construction.  1416 
Dodge  Street,  room  1000.  Omaha. 
Nebraska  68179. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  signal 
2889-3  and  2889-4  at  milepost  288.8. 
and  the  discontinuance  and  removal  of 
the  associated  coded  cab  signal  track 
circuits,  on  yard  tracks  289  and  290. 
from  milepost  288.8  to  CP  B288  at 
milepost  287.2.  in  the  North  Platte 
Terminal,  North  Platte,  Nebraska. 

The  reason  given  for  the  proposed 
changes  is  that  due  to  operational 
changes,  tracks  289  and  290  are  no 
longer  used  to  bypass  the  cla-ssification 
yard.  Tracks  289  and  290  have  been 
incorporated  into  a  nine  track 
westbound  coal  yard  used  for  the 
staging  and  inspection  of  empty  coal 
trains,  making  the  signals  and  coded  cab 
track  circuits  unnecessary. 

BS-AP-No.  3278 
Applicants: 
Mid-Michigan  Railroad.  Inc.,  Mr.  Dale 
VV.  Carlstrom,  General  Manager,  432 
East  Grove  Street,  Greenville, 
Michigan  48838. 
Grand  Rapids  and  Eastern  Railroad 
Company,  Mr.  Dennis  Kling, 
General  Manager,  430  East  Grove 
Street,  Greenville,  Michigan  48838. 
Mid-Michigan  Railroad,  Inc.  (MMRR) 
and  the  Grand  Rapids  and  Eastern 
Railroad  Company  (GR£)  jointly  seek 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  interlocking,  near  Lowell, 
Michigan,  MMRR  milepost  104.9,  where 
a  single  main  track  of  the  MMRR  crosses 
at  grade  a  single  main  track  of  the  GR£; 
consisting  of  the  discontinuance  and 
removal  of  all  interlocking  and 
associated  approach  signals,  and  the 
installation  of  a  swing  gate. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 


longer  required  for  present  day 
operations. 

BS-AP-No.  3279 

Applicant:  Red  River  Valley  and 
Western  Railroad  Company,  Mr.  Kent  P. 
Shoemaker,  Chairman  and  CEO,  P.O. 
Box  608.  Wahpeton,  North  Dakota 
58074. 

The  Red  River  Valley  and  Western 
Railroad  Company  (RRVW)  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Wahpeton 
lunction,  milepost  1.4  and  Casselton. 
milepost  55.0,  North  Dakota,  on  the  Cass 
Line,  Second  Subdivision.  RRVW 
proposes  to  operate  the  trackage  under 
track  warrant  control  rules. 

The  reason  given  for  the  proposed 
changes  is  that  the  character  and  use  of 
the  trackage  has  changed  substantially 
since  the  automatic  block  signal  system 
(ABS)  was  originally  installed  and  the 
ABS  is  no  longer  required  for  safe 
operations. 

BS-AP-No.  3280 

Applicant:  Burlington  Northern 
Railroad  Company.  Mr.  W.  G.  Peterson. 
Director.  Signal  Engineering,  373 
Inverness  Drive  South.  Englewood, 
Colorado  80112-5831.  ' 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
between  Jonesboro.  Arkansas,  milepost 
424.0  and  Harvard,  Arkan.sas,  milepost 
471.0,  on  the  Springfield  Division. 
Thayer  Subdivision;  consisting  of  the 
discontinuance  and  removal  of  14 
automatic  block  signals  and  2  controlled 
signals,  and  the  installation  of  26 
automatic  block  signals  and  2  controlled 
signals. 

The  reason  given  for  the  proposed 
changes  is  to  respace  and  relocate 
signals  associated  with  a  pole  line 
elimination  project  and  installation  of 
solid-state  coded  track  circuits. 

BS-AP-No.  3281 

Applicant:  Chicago  and  North 
Western  Transportation  Company.  Mr. 
D.  E.  Waller.  Vice  President. 
Engineering  and  Materials,  One  North 
Western  Center,  Chicago,  Illinois  60606. 

The  Chicago  and  North  Western 
Transportation  Company  (CNW)  seeks 
approval  of  the  proposed  modification 
of  the  automatic  block  signal  system,  on 
the  single  main  track,  between  Merriam, 
milepost  35.6  and  Belle  Plaine,  milepost 
46.4;  and  between  Kasota,  milepost  76.8 
and  Mankato,  milepost  85.6,  Minnesota, 
on  the  Merriam  Subdivision,  consisting 
of  the  relocation  of  12  signals  and  the 


discontinuance  and  removal  of  two 
signals. 

The  reason  given  for  the  proposed 
changes  is  to  maximize  efficiency  and 
safety  of  train  operations  by  replacing 
aging  pole  line  with  modem  solid  state 
coded  track  circuitry. 

BS-AP-No.  3282 

Applicant:  CSX  Transportation,  Mr. 
W.  J.  Scheerer,  Chief  Engineer.  Train 
Control.  500  Water  Street.  Jacksonville, 
Florida  32202. 

CSX  Transportation  seeks  approval  of 
the  proposed  modification  of  the  signal 
system,  on  the  single  main  track 
between  Dalton,  milepost  WA98  and 
Tilton.  milepost  WA90.  Georgia  on  the 
Corbin  Division,  W&A  Subdivision, 
consisting  of  the  discontinuance  and 
removal  of  four  automatic  signals.  93.6. 
93.5.  96.9,  and  97.0;  and  the  relocation 
of  four  automatic  signals.  91.9.  92.0. 
95.0.  and  95.1. 

The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency. 

Rules  Standards  &  Instructions 
Application  {RS&I-AP)-No.  1091 

Applicants: 
National  Railroad  Passenger 
Corporation.  Mr.  C.  P.  Wahmann, 
Assistant  Vice  President. 
Transportation,  30th  and  Market 
Streets,  Philadelphia,  Pennsylvania 
19104. 
CSX  Transportation,  Mr.  R.  H.  Young. 
Jr.,  Assistant  Vice  President, 
Passenger  Services,  500  Water 
Street,  Jacksonville.  Florida  32202. 
The  National  Railroad  Passenger 
Corporation  (Amtrak)  and  CSX 
Transportation  (CSX)  jointly  seek 
temporary  relief  from  §  236.566  of  the 
Rules.  Standards  and  Instructions  (49 
CFR  part  236)  to  the  extent  that  Amtrak 
be  permitted  to  operate  Passenger  Train 
No.  50  with  cab  signals  cut  out  between 
"SY"  (Seminary),  milepost  103.9  and 
"RO".  milepost  110.0.  a  distance  of  6.1 
miles,  on  the  RF&P  Subdivision  of  CSX. 

The  justification  for  relief  is  that  it 
will  be  several  months  before  a 
sufficient  number  of  F-40  locomotives 
are  retrofitted  with  "tuned-75  decoders" 
to  assure  proper  cab  signal  operation 
through  the  application  area. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street.  SW.. 
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Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  sf>ecific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  January  26, 
1994. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc.  94-2272  Filed  2-1-94,  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-10;  Notica  1] 

AC  Cars  Ltd;  Receipt  of  Petition  for 
Temporary  Exemption  From  Standard 
No.  208 

AC  Cars  Ltd.  of  Weybridge,  Surrey, 
England,  has  petitioned  for  a  temporary 
exemption  until  November  1.  1996,  for 
its  Ace  model,  from  the  automatic 
protection  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  208. 
Occupant  Crash  Protection.  The  basis  of 
the  petition  is  that  compliance  would 
cause  substantial  economic  hardship. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR  part 
555)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  petition. 

Petitioner's  Hardship  Arguments 

Under  15  U.S.C.  1410(a)(1)(A).  the 
Administrator  may  provide  a  temporary 
exemption  upon  a  finding  that 
"compliance  would  cause  substantial 
economic  hardship  and  that  the 
manufacturer  has.  in  good  faith, 
attempted  to  comply  *  *  •." 

The  following  is  a  summary  of  AG's 
petition.  The  company  is  privately 
owned  and  produced  no  motor  vehicles 
during  the  12  months  preceding  the 
filing  of  its  petition.  The  first  prototype 
of  the  Ace  was  shown  in  1986.  Since 
then,  the  company  has  spent  much  time 
redesigning  it  "to  meet  the  increasingly 
higher  standards  of  emissions  and  safety 
•  *   •  with  the  original  intentions  of 
achieving  first  sales  into  North 
America."  To  date,  the  petitioner  has 
spent  approximately  5,000.000  Pounds 
Sterling  on  the  project.  100.000  of 
which  (and  1.250  man  hours)  have  been 


spent  in  the  past  two  years  in  research 
and  development  relating  to  meeting  the 
automatic  restraint  requirements  of 
Standard  No.  208.  Because  the  Ace  is  a 
full  convertible,  the  company  found  that 
it  could  not  adopt  an  automatic  seat  belt 
system.  Additional  design  changes, 
development  and  actual  testing  are 
necessary  in  order  to  install  in  the  Ace 
an  airbag  system  that  meets  Standard 
No.  208.  Being  a  small  manufacturer  of 
motor  vehicles,  the  petitioner  has  had  to 
rely  on  the  expertise  of  outside  parties 
in  the  design  and  development  of 
necessary  components. 

AC  has  concluded  that  modifications 
of  the  following  will  be  required  to 
accommodate  driver  and  passenger  side 
airbag  systems:  Interior  dash  and 
cockpit  components,  seats,  steering 
wheel  and  chassis.  The  estimted  cost  of 
these  modifications  is  750,000  Pounds 
Sterling,  exclusive  of  testing  costs.  The 
company's  balance  sheet  shows  that  its 
cumulative  losses,  which  were 
approximately  1,500.000  Pounds 
Sterling  as  of  December  31, 1989,  has 
increased  to  approximately  4,275,000 
Pounds  Sterling  as  of  September  30, 
1993. 

The  company  anticipates  that  it  will 
be  able  to  conform  by  November  1, 
1996.  It  projects  total  sales  of  200  units 
in  1994  and  350  in  1995,  half  of  which 
are  proposed  for  North  American  sales. 

Arguments  Why  an  Exemption  Would 
be  in  the  Public  Interest  and  Consistent 
With  TraCfic  Safety  Objectives 

In  order  to  grant  an  exemption,  the 
Administrator  must  also  find  that  the 
exemption  is  in  the  public  interest  and 
consistent  with  the  objectives  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  In  support  of  its  petition,  AC 
has  informed  NHTSA  that  the  Ace  will 
be  equipped  with  a  three-point  restraint 
system  that  conforms  to  Standard  No. 
208,  "the  mountings  of  which  have  been 
tested  in  accordance  with  and  achieved 
FMV210  (sic)  US  standard  approval." 
Further,  except  for  the  automatic 
restraint  requirements,  the  Ace  has  been 
designed  to  meet  all  other  Federal  motor 
vehicle  safety  standards,  and  the 
bumper  standard.  It  will  be 
manufactured  "using  the  following  US 
sourced  components:  Ford  engine, 
transmission,  exhaust,  wiring  and 
associated  components."  According  to 
the  petitioner.  "US  parts  sourcing  and 
dealer  network  labor  involvement  is 
also  in  the  best  interest  of  the  US 
economy." 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  Docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 


Traffic  Safety  Administration,  room 
5109,  400  Seventh  St.  SW..  Washington, 
1X3  20590.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Notice  of  final  action  on  the 
petition  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  March  4.  1994. 

Authority:  15  U.S.C.  1410;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  January  27, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-2351  Filed  2-1-94;  8;45  ami 
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[Docket  No.  9»-71:  Notice  2] 

Determination  That  Nonconforming 
1986  Bentley  TurtM  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  determination  by 
NHTSA  that  nonconforming  1986 
Bentley  Turbo  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1986 
Bentley  Turbo  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  to  the  United  States  because 
they  are  substantially  similar  to  a 
vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1986 
Bentley  Turbo),  and  they  are  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  determination  is  effective 
February  2, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPt.EMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 


Federal  Register  /  Vol.  59,  No.  22  /  Wednesday,  February  2.  1904  /  Notices 


4965 


conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certiHed  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determined  in  the 
Federal  Register. 

C&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-9O-O07)  petitioned  NHTSA 
to  determine  whether  1986  Bentley 
Turtx)  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  October  26,  1993  (58  FR  57670)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-  7 
accompanying  entry  the  appropriate 
vehicle  eligibility  humber  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#53  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1986  Bentley  Turbo  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1986  Bentley  Turbo  originally 
manufactured  for  importation  into  and 


sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C.  1397(c)(3KA)(i)  (I)  and 
(C)(ii):  49  CFR  593.8:  delegatioos  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  27, 1994. 
Wiliiam  A.  Boefaly, 

Associate  Administrator  for  Enforcement. 
(FR  Doc  94-2352  Filed  2-1-94;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Information  on  Imports  During  First  10 
Months  of  1993;  Opportunity  for  Public 
Comment;  Disposition  of  ttte  Review  of 
Worker  Rights  Practices  In  Costa  Rica 
and  Paraguay  in  the  1993  Annual  QSP 
Review 

agency:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  certain  import  statistics  for  the  period 
from  January  through  October  1993  and 
affords  the  public  an  opportunity  to 
comment  on  certain  discretionary 
decisions  the  President  may  make  with 
respect  to  the  Generalized  System  of 
Preferences  (GSP)  program.  These 
decisions  concern:  (1)  The  GSP 
"competitive  need"  limits  set  forth  in 
section  504(c)  of  the  Trade  Act  of  1974. 
as  amended  (the  "1974  Act ')  (19  U.S.C. 
2464(c));  (2)  the  "de  minimis  waiver" 
authority  set  forth  in  section  504(d)(2)  of 
the  1974  Act;  and  (3)  the  redesignation 
authority  set  forth  in  section  504(c)(5)  of 
the  1974  Act.  Presidential  decisions 
concerning  the  application  of 
competitive  need  limits  and  other 
product-related  decisions  stemming 
from  the  1993  Annual  Review  are 
expected  to  be  announced  in  April,  and 
implemented  on  July  1, 1994.  This 
notice  also  announces  the  successful 
disposition  of  the  review  of  worker 
rights  practices  in  Costa  Rica  and 
Paraguay  in  the  1993  Annual  GSP 
Review. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street  NW.,  room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971. 


SUPPLEMBITARY  INFORMATION: 

I.  Competitive  Need  Limits 

Pursuant  to  section  504(c).  any  GSP- 
eligible  beneficiary  country  that 
exported  to  the  United  States  during  the 
most  recent  calendar  year  a  quantity  of 
any  one  GSP  eligible  article  in  excess  of 
(1)  $25  million  indexed  to  the  nominal 
growth  of  U.S.  Gross  National  Product 
(GNP)  since  1974,  or  (2)  50  percent  of 
the  value  of  total  U.S.  imports  of  the 
article,  is  to  be  removed  from  GSP 
eligibility  with  respect  to  that  article  not 
later  than  July  1  of  the  next  calendar 
year.  The  preliminary  estimate  of  this 
dollar  limit,  subject  to  revision,  is 
$107,320,423  for  calendar  year  1993. 

II.  Reduced  Competitive  Need  Limits 

Pursuant  to  section  504(c)(2)  of  the 
1974  Act,  a  general  review  of  the  GSP 
was  initiated  in  1985  and  the  results  of 
the  review  were  announced  on  January 
2, 1987  (52  FR  389).  The  purpose  of  the 
general  review  was  to  determine 
whether  beneficiary  countries  had 
become  sufficiently  competitive  in  GSP- 
eligible  products,  on  a  product  and 
country  specific  basis.  For  beneficiaries 
found  to  be  sufficiently  competitive 
with  respect  to  a  product,  the 
percentage  competitive  need  limit  was 
reduced  to  25  percent  and  the  dollar 
limit  was  reduced  to  $25  million, 
indexed  to  the  nominal  growth  of  U.S. 
GNP  since  1984.  The  preliminary 
estimate  of  this  dollar  limit,  subject  to 
revision,  is  $41,621,070  for  calendar 
year  1993. 

III.  Discretionary  Decisions 

A.  De  Minimis  Waivers 

Section  504(d)(2)  of  the  1974  Act 
permits  the  President  to  disregard  the  50 
percent  "competitive  need"  limit  with 
respect  to  any  eligible  article  if  the  value 
of  total  imports  of  the  article  during  the 
most  recent  calendar  year  did  not 
exceed  $5  million,  indexed  to  the 
nominal  growth  of  U.S.  GNP  since  1979. 
The  preliminary  estimate  of  the  de 
minimis  level,  subject  to  revision,  is 
$12,553,356  for  calendar  year  1993. 

B.  Redesignation  of  Eligible  Articles 

If  a  country  is  no  longer  a  beneficiary 
developing  country  with  respect  to  an 
eligible  article  because  imports 
exceeded  the  competitive  need  limits  in 
a  prior  year,  then,  pursuant  to  section 
504(c)(5)  of  the  1974  Act,  the  President 
may  redesignate  the  beneficiary 
developing  country  with  respect  to  the 
eligible  article  if  imports  do  not  exceed 
the  competitive  need  limits  in  a 
subsequent  year. 
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rv.  Implementation  of  Competitive 
Need  Limits,  Waivers,  and 
Redesignations 

A  proclamation  will  be  issued  to  be 
effective  July  1. 1994.  making  the 
adjustments  to  the  list  of  eligible  articles 
that  are  required  by  section  504(c)  of  the 
1974  Act  and  announcing  the 
discretionary  decisions  referred  to  in 
this  notice,  on  the  basis  of  official  data 
covering  all  of  calendar  year  1993. 

It  should  be  emphasized  that  the 
information  set  forth  below  covers  only 
the  first  10  months  of  1993.  Partial  year 
data  is  being  published  now  to  provide 
the  maximum  possible  advance 
indication  of  adjustments  that  may  be 
made  to  meet  the  requirements  of 
section  504(c)  of  the  1974  Act  and  to 
afford  the  earliest  opportunity  for 
comment  on  the  possible  discretionary 
decisions. 

List  I  below  shows  specific  GSP- 
eligible  articles  for  beneficiaries  which 
have  already  exceeded  estimated 
competitive  need  limitations  (i.e.,  a 
beneficiary  supplied  over  $107,320,423 
or  $41,621,070  in  the  case  where  a 
beneficiary  has  been  found  sufficiently 
competitive  in  the  product,  during 
January-October  1993)  or  have  been 
graduated  from  the  GSP  in  early  years 
pursuant  to  the  President's  discretionary 
authority. 

List  n  below  shows  beneficiaries 
which  are  approaching  the  competitive 
need  limitations  (i.e..  a  beneficiary 
accounted  for  over  42  percent  of  the 
value  of  total  U.S.  imports  and/or  over 
$85,856,338  million  or  in  the  case 
where  a  beneficiary  has  been  found 
sufficiently  competitive,  over  21  percent 
and/or  $33,296,856  million  during 
January-October  1993). 

List  ni  below  shows  beneficiaries 
which,  despite  accounting  for  more  than 
50  percent  (or  25  percent  in  the  case  of 
a  beneficiary  found  sufficiently 
competitive  in  a  product)  of  the  value  of 
total  U.S.  imports  of  an  article,  may  be 
eligible  to  receive  GSP  benefits  through 
the  de  minimis  waiver  (i.e.,  where  a 
beneficiary  accounted  for  more  than  the 
applicable  percentage  limit  but  the 
value  of  total  U.S.  imports  of  the  item 
was  less  that  $12,553,356  during 
January-October  1993). 


List  IV  below  shows  articles  from 
beneficiaries  which  are  currently 
ineligible  for  GSP  duty-free  treatment 
but  which  may  be  eligible  for 
redesignation  to  GSP  status  pursuant  to 
the  President's  discretionary  authority 
(i.e.,  a  beneficiary  accounted  for  less 
than  50  percent,  or  25  percent  in  the 
case  of  products  for  which  it  was  found 
sufficiently  competitive,  of  the  value  of 
U.S.  imports  and  the  value  of  U.S. 
imports  of  the  article  from  the 
beneficiary  developing  country  was  less 
than  the  applicable  dollar  limit  during 
January-October  1993).  This  list  does 
not  include  articles  from  India  which  do 
not  receive  GSP  treatment  as  a  result  of 
Presidential  Proclamation  6425  of  April 
29,  1992  (57  PR  19067).  6446  of  June  15. 
1992  (57  FR  26969)  or  6447  of  June  15, 
1992  (57  FR  26981). 

V.  Public  Comments 

All  written  comments  with  regard  to 
the  decisions  summarized  above  should 
be  addressed  to:  GSP  Subcommittee, 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street  NW.,  room  517, 
Washington,  DC  20506.  All  submissions 
must  be  in  English  and  should  conform 
to  the  information  requirements  of  15 
CFR  2007.  Furthermore,  each  party 
providing  comments  should  indicate  on 
the  first  page  of  the  submission  its 
name,  the  relevant  Harmonized  Tariff 
Schedule  subheading(s),  the  beneficiary 
country  or  territory  of  interest,  and  the 
type  of  action  (i.e.,  the  use  of  the 
President's  de  minimis  waiver  authority, 
etc.)  in  which  the  party  is  interested. 

A  party  must  provide  fourteen  copies 
of  its  statement  which  must  be  received 
by  the  Chairman  of  the  GSP 
Subcommittee  no  later  than  5  p.m.. 
Wednesday,  March  2.  Comments 
received  after  the  deadline  will  not  be 
accepted.  If  the  comments  contain 
business  confidential  information, 
fourteen  copies  of  a  non-confidential 
version  must  also  be  submitted.  A 
justification  as  to  why  the  information 
contained  in  the  submission  should  be 
treated  confidentially  must  be  included 
in  the  submission.  In  addition,  the 
submissions  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  submission.  The 
version  that  does  not  contain 


confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential". 

Written  comments  submitted  in 
connection  with  these  decisions,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  only  with  the 
staff  of  the  USTR  Public  Reading  Room. 
Other  requests  and  questions  should  be 
directed  to  the  GSP  Information  Center 
at  USTR  by  calling  (202)  395-6971. 

VI.  Disposition  of  the  Review  of  Worker 
Rights  Practices  in  Costa  Rica  and 
Paraguay  in.the  1993  Annual  GSP 
Review 

In  June  1993,  petitions  were  filed  with 
the  Office  of  the  United  States  Trade 
Representative  that  requested  a  review 
of  worker  rights  practices  in  Costa  Rica 
and  in  Paraguay  in  the  1993  Annual 
GSP  Review.  In  October  1993,  the 
petitions  were  accepted  and  a  review 
was  initiated  to  determine  whether 
Costa  Rica  and  Paraguay  were 
complying  with  the  worker  rights 
provision  of  section  502  of  the  Trade 
Act  of  1974  (19  U.S.C.  2462),  which 
requires  beneficiary  countries  to  have 
taken  and  be  taking  steps  to  afford 
internationally  recognized  worker  rights 
(58  FR  53959).  At  the  time  that  the 
petitions  were  accepted  for  review. 
United  States  Trade  Representative 
Kantor  noted  that,  because  actions  to 
improve  worker  rights  in  Costa  Rica  and 
Paraguay  were  in  process,  the  GSP 
reviews  could  be  terminated  at  any  time 
during  the  review  period.  In  December 
1993,  Costa  Rica  and  Paraguay  were 
found  to  be  taking  steps  to  afford 
internationally  recognized  worker 
rights,  as  provided  in  section  502  of  the 
Trade  Act  of  1974,  because  substantial 
positive  actions  had  been  taken  by  the 
Government  of  Costa  Rica  and  the 
Government  of  Paraguay  to  resolve  the 
allegations  and  shortcomings  listed  in 
the  petitions.  Accordingly,  the  GSP 
reviews  were  terminated. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  59.  No.  22 
W|dnesday,  February  2.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  tt>e  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


AFRICAN  DEVELOPMENT  FOUNDATION 
Board  of  Directors  Meeting 
TIME:  10:00  a.m.-12:00  noon. 
place:  ADF  Headquarters. 
DATE:  Friday,  February  4,  1994. 
STATUS:  Open. 

Agenda 

11:00    President's  Report 
12:00    Audit  Conimiltee  Report 
12:30    Executive  Session 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Janis  McColIim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202)  673-3916. 
Gregory  Robeson  Smith, 
President. 
|FR  Doc.  94-2426  Filed  1-31-94:  12:49  pm| 

BILUNG  CODE  6116-01-M 

DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  January  25, 

1994,  59  FR  3647. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  January  26,  1994.  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 

Docket  Numbers  have  been  added  to 

Item  CAG-5  on  the  Agenda  scheduled 

for  January  26. 1994: 

Item  No.,  Docket  No.,  and  Company 

C:AG-5—RP93-1  84-000.  RP93-1 85-000  and 
RP94-76-000,  Carnegie  Natural  Gas 
Company 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-2465  Filed  1-31-94;  2:18  pm] 

BILUNG  COOE  Cril-OI-M 

2 

NATIONAL  SCIENCE  FOUNDATION 
NATIONAL  SCIENCE  BOARD  OFFICE 
DATE  AND  TIME: 

February  10, 1994,  8:00  a.m..  Closed  Session 
February  11, 1994.  9:00  a.m..  Closed  Session 
February  12, 1994,  9:50  a.m..  Open  Session 


PLACE:  National  Science  Foundation. 

4201  Wilson  Boulevard,  Arlington,  VA 

22230. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  February  10. 1994 

Closed  Session  (8:00  a.m. — 5:00  p.m.) 

— Committee  and  Task  Force  Meetings 

Friday,  February  11, 1994 

Closed  Session  (9:00  a.m. — 9:50  a.m.) 

— Minutes  of  November  1993  Meeting 

—Budget 

— Grants  and  Contracts 

Friday.  February  11. 1994 

Open  Session  (9:50  a.m. — J 1 :35  a.m.) 

— Minutes 

— Chairman's  Report 

— Director's  Report 

— Reports  from  Committees 

— Presentation 

Marta  Cehelsky, 

Executive  Officer. 

|FR  Doc.  94-2385:  Filed  1-31-94;  9:14  ami 

BILUNG  COOE  7555-01-M 

U.S.  RAILROAD  RETIREMENT  BOARD 
Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  February  9. 1994.  9:00  a.m.. 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street.  Chicago.  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Plan  to  Improve  the  Quality  and 
Timeliness  of  RUIA  Claims  Processing. 

(2)  Generic  National  performance  Review 
Letter. 

(3)  Field  Migration  Schedule. 

(4)  Pocatello  Base  Point — Change-of- 
Station  Moving  Expenses  (Pocatello). 

(5)  ADP  Steering  Committee. 

(6)  Bureau  of  the  Actuary. 

(7)  Regulations— Parts  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  Insurance 
Act. 


(8)  Regulations — Part  203,  Employees 
Under  the  Railroad  Retirement  Act. 

(9)  Regulations— Part  230,  Reduction  and 
Non-Pa>'ment  of  Annuities  by  Reason  of 
Work. 

(10)  Regulations— Part  328,  Voluntary 
Leaving  of  Work. 

(11)  Regulations — Part  345,  Contribution 
and  Contribution  Reports. 

Portion  Closed  to  the  Public 

(A)  1994  Performance  Appraisal  Plans 
(Individuals  Who  Report  Directly  to  the 
Board). 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  January  28. 1994. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
|FR  Doc.  94-2416  Filed  1-31-94;  11:58  am] 

BILUNG  COOE  rM6-01-M 

UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

TIME  AND  DATE:  9:00  a.m.,  February  7, 
1994. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Room  D3001. 
4301  Jones  Bridge  Road,  Bethesda. 
Maryland  20814-4799. 

STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

9:00  a.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — 1  November 
1993:  (2)  Awards:  (3)  Graduate  Degrees;  (4) 
Faculty  Matters;  (5)  Departmental  Reports:  (6) 
Financial  Report;  (7)  Report — President, 
USUHS;  (8)  Comments— Chairman.  Board  of 
Regents. 

New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Charles  R.  Mannix,  Executive  Secretary 
of  the  Board  of  Regents,  301/295-3028. 

Dated:  January  31,  1994. 
Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  94-2486  Filed  1-31-94;  3:46  pm] 
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Corrections 


Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  edrtonai  corrections  o<  previously 
pubfcshed  Presidentia*,  Bute.  Proposed  Rule, 
and  NObce  documerts.  These  correctioos  are 
prepared  by  tt>e  Office  of  the  Federal 
Register.  Agency  prepared  correcttons  are 
tssued  as  signed  documents  and  appear  in 
the  appropriate  docurnent  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  122793A] 

Groundfish  of  the  Gulf  of  Alaska 
Correction 

In  notice  document  93-32090 
beginning  on  page  295  in  the  issxra  of 
Tuesday,  January  4.  1994,  make  the 
following  corrections: 

1.  On  page  295,  in  the  first  column, 
under  DATES:,  in  the  third  line.  "March 
7, 1994."  should  read  "February  28, 
1994." 

2.  On  page  296,  in  the  first  column, 
in  the  file  line  at  the  end  of  the 
document,  "Filed  12-9-93;"  should  read 
"Filed  12-29-93;". 

BtUMQCOOE  1306^-0 


\ 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1,  201-3, 201-20, 
and  201-39 

R1N  3090-AF04 

Amendment  of  FIRMR  Provisions 
Relating  to  FIRMR  Applicability,  FIRMR 
Bulletins,  Present  Value  Analysis,  and 
Recycled  Federal  Information 
Processing  (FIP)  Resources 

Correction 

In  proposed  rule  docimient  93-31152 
beginning  on  page  39  in  the  issue  of 
Monday,  January  3, 1994,  make  the 
following  corrections: 

1.  On  page  39,  in  the  second  column, 
under  SUPPLEMENTARY  INFORMATION:,  in 
the  first  paragraph,  in  the  sixth  line, 
after  "equipment",  insert  "that  is  to  be 
used  as  replacement  parts  for  FIP 
equipment". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
13th  line,  "produce."  should  read 
"product." 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-93<M214-10:  COC-55642] 

Proposed  Withdrawal;  Scheduled 
Public  Meeting;  Colorado 

C<»Tection 

In  notice  document  94-1294 
beginning  on  page  3120  in  the  issue  of 


Thursday,  January  20, 1994,  under 
ADDRESSES,  in  the  second  paragraph,  in 
the  second  line.  "1815  H.  Road"  should 
read  "2815  H.  Road". 

BtUlNQCOOE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  Nc.93-ANM-14 

Proposed  Amendment  to  Class  E 
Airspace;  Medford,  OR 

Correction 

In  proposed  rule  document  94-787 
beginning  on  page  1682  in  the  issue  of 
Wednesday,  January  12. 1994,  make  the 
following  corrections: 

571.1    [Corrected] 

1.  On  page  1683.  in  the  second 
column,  in  §  71.1,  incorporation  by 
reference  material,  in  the  fourth  line 
bom  the  bottom.  "ANM  OR  E5  Medford, 
OR  (Revised)"  should  read  "ANM  OR 
E4  Medford.  OR  iRevisedj". 

2.  On  the  same  page,  in  the  third 
column,  in  §  71.1,  incorporation  by 
reference  material,  the  heading  "ANM 
OR  ^Medford,  OR"  should  read 
"ANM  OR  E5  Medford.  OR". 

BHUNO  CODE  1S0S41-O 
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DEPARTMEhfT  OF  HEALTH^ND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Guideline  for  Prevention  of 
Nosocomial  Pneumonia:  Part  1. 
"Issues  on  Prevention  of  Nosocomial 
Pneumonia— 1994"  and  Part  2. 
"Recommendations  for  Prevention  of 
Nosocomial  Pneumonia";  Notice  of 
Comment  Period 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health  Service 
(PHS).  Department  of  Health  and 
Human  Services  (DHHS). 
ACTION:  Notice. 

SUIMMARY:  This  notice  is  a  request  for 
review  and  comment  of  the  draft 
Guidehne  for  Prevention  of  Nosocomial 
Pneumonia.  The  Guideline  consists  of 
two  parts  entitled  "Issues  on  Prevention 
of  Nosocomial  Pneumonia — 1994,"  and 
"Recommendations  for  Prevention  of 
Nosocomial  Pneumonia,"  prepared  by 
the  Hospital  Infection  Control  Practices 
Advisory  Committee  (HICPAC)  and  the 
National  Center  for  Infectious  Diseases 
(NCID),  CDC. 

DATES:  Written  comments  on  the  draft 
document  must  be  received  on  or  before 
April  4. 1994. 

ADDRESSES:  Comments  on  this 
document  should  be  submitted  in 
writing  to  the  CDC,  Attention: 
Pneumonia  Guideline  Information 
Center.  Mailstop  A07, 1600  Clifton 
Road,  NE..  Atlanta,  Georgia  30333.  To 
order  copies  of  the  Federal  Register 
containing  the  document,  contact  the 
U.S.  Government  Printing  Office,  Order 
and  Information  Desk,  Washington,  DC 
20402-9329,  at  (202)  783-3238.  Specify 
the  date  of  the  issue  requested  and  stock 
number  069-O01-00O-7O-0.  See  page  11 
of  the  Federal  Register  for  additional 
ordering  and  cost  information.  In 
addition,  the  Federal  Register  may  be 
viewed  and  photocopied  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries  that 
receive  the  Federal  Register  throughout 
the  country.  The  order-desk  operator 
can  tell  you  the  location  of  the  U.S. 
Government  Depository  Library  nearest 
you. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Pneumonia  Guideline  Information 
Center.  (404)  332-2569. 
SUPPLEMENTARY  INFORMATION:  This 
document  updates  and  replaces  the 
previously  published  CDC  Guideline  for 
the  Prevention  of  Nosocomial 
Pneumonia.  Emphasis  is  placed  on 
bacterial  pneumonias,  including  gram- 


negative  bacillary  pneumonias  and 
Legionnaires'  disease;  pneumonia  due 
to  Aspergillus  spp.;  and  lower 
respiratory  tract  infections  caused  by 
respiratory  syncytial  and  influenza 
viruses.  Part  I,  "Issues  on  Prevention  of 
Nosocomial  Pneumonia — 1994,"  was 
prepared  by  staff  of  NCID.  CDC.  and 
provides  the  background  for  the 
HICPAC-consensus  recommendations 
contained  in  Part  n.  "Recommendations 
for  Prevention  of  Nosocomial 
Pneumonia." 

HICPAC  was  established  in  1991  to 
provide  advice  and  guidance  to  the 
Secretar>',  DHHS;  the  Assistant 
Secretary  for  Health;  the  Director,  CDC; 
and  the  Director.  NCID,  regarding  the 
practice  of  hospital  infedion  control 
and  strategies  for  surveillance, 
prevention,  and  control  of  nosocomial 
infections  in  U.S.  hospitals.  The 
committee  also  advises  the  CDC  on 
periodic  updating  of  guidelines  and 
other  policy  statements  regarding 
prevention  of  nosocomial  infections. 

The  Guideline  for  Prevention  of 
Nosocomial  Pneumonia  is  the  first  of  a 
series  of  CDC  guidelines  being  revised 
by  HICPAC  and  NCID.  CDC. 

Dated:  January  25, 1994. 
Walter  R.  Dowdle, 

Deputy  Director,  Centers  for  Disease  Control 
and  Prevention  [CDC). 
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Executive  Summary 

This  document  updates  and  replaces 
the  previously  published  CDC  Guideline 
for  Prevention  of  Nosocomial 
Pneumonia  (Infection  Control 
1982;3:327-33.  Resp  Care  1983;28:221- 
32.  and  Am  J  Infect  Control  1983;11230- 
9).  The  revised  guideline  is  designed  to 
reduce  the  incidence  of  nosocomial 
pneumonia  and  provides  the  rationale 
(in  Part  I)  for  the  recommendations  (in 
Part  n)  considered  prudent  by 
consensus  of  the  members  of  HICPAC. 
A  working  draft  of  the  guideline  has 
been  reviewed  by  experts  in  infection 
control,  pulmonology,  respiratory 
therapy,  anesthesiology,  internal 
medicine,  and  pediatrics.  However,  all 
recommendations  in  the  guideline  may 
not  reflect  the  opinions  of  all  reviewers. 

Pneumonia  is  the  second  most 
common  nosocomial  infection  in  the 
United  States  and  is  associated  with 
substantial  morbidity  and  mortality. 
Most  patients  with  nosocomial 
pneumonia  are  those  with  extremes  of 
age,  severe  underlying  disease, 
immunosuppression,  depressed 
sensorium,  cardiopulmonary  disease, 
and  thoraco-abdominal  surgery. 
Although  patients  with  mechanically 
assisted  ventilation  do  not  comprise  a 
major  proportion  of  patients  with 
nosocomial  pneumonia,  they  have  the 
highest  risk  of  developing  the  infection. 

Most  bacterial  nosocomial 
pneumonias  occur  by  aspiration  of 
bacteria  colonizing  the  oropharynx  or 
upper  gastrointestinal  tract  of  the 
patient.  Intubation  and  mechanical 


ventilation  greatly  increase  the  risk  of 
nosocomial  bacterial  pneumonia 
because  they  alter  first-line  patient 
defenses.  Pneimionias  due  to  Legionella 
spp.,  Aspergillus  spp.,  and  influenza 
virus  are  often  caused  by  inhalation  of 
contaminated  aerosols.  Respiratory 
syncytial  virus  (RSV)  infection  usually 
follows  viral  inoculation  of  the 
conjunctivae  or  nasal  mucosa  by 
contaminated  hands. 

Traditional  preventive  measures  for 
nosocomial  pneumonia  include 
decreasing  aspiration  by  the  f>atient. 
preventing  cross-contamination  or 
colonization  via  hands  of  personnel, 
appropriate  disinfection  or  sterilization 
of  respiratory-therapy  devices,  use  of 
available  vaccines  to  protect  against 
particular  infections,  and  education  of 
hospital  StafT  and  patients.  New 
measures  under  investigation  involve 
reducing  oropharyngeal  and  gastric 
colonization  by  pathogenic 
microorganisms. 

Introduction 

The  Guideline  for  Prevention  of 
Nosocomial  Pneumonia  is  intended  for 
use  by  personnel  who  are  responsible 
for  surveillance  and  control  of 
infections  in  acute-care  hospitals.  The 
guideUne  may  not  be  applicable  in  long- 
term  care  facilities  because  of  the 
unique  characteristics  of  these  settings. 

The  revised  guideline  addresses 
common  problems  encountered  by 
infection-control  practitioners  regarding 
the  prevention  and  control  of 
nosocomial  pneumonia  in  U.S. 
hospitals.  Sections  on  the  prevention  of 
bacterial  pneumonia  in  mechanically 
ventilated  and/or  critically  ill  patients, 
care  of  respiratory-therapy  devices, 
prevention  of  cross-contamination,  and 
prevention  of  viral  lower  respiratory- 
tract  infections,  such  as  respiratory 
syncytial  virus  (RSV)  and  influenza 
infections,  have  been  expanded  and 
updated.  New  sections  on  Legiormaires' 
disease  and  pneumonia  due  to 
Aspergillus  spp.  have  been  added. 
Lower  respiratory  tract  infection  due  to 
Mycobacterium  tuberculosis  is  not 
addressed  in  this  document:  it  is 
covered  in  separate  guidelines.'  * 

Part  1,  Issues  for  Prevention  of 
Nosocomial  Pneumonia — 1994,  can  be 
an  important  resource  for  educating 
healthcare  workers  regarding  prevention 
and  control  of  nosocomial  respiratory 
tract  infections.  Because  education  of 
healthcare  workers  is  the  cornerstone  of 
an  efTective  infection  control  program, 
hospitals  should  give  high  priority  to 
continuing  infection  control  educational 
programs  for  these  staff  members. 
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PART  I.  ISSUES  ON  PREVENTION  OF 
NOSOCOKflAL  PNEUMONIA— 1994 

BACTERIAL  PNEUMONIA 

I.  Etiologic  Agents  ( 

The  reported  distribution  of  etiologic 
agents  causing  nosocomial  pneumonia 
varies  between  hospitals  because  of 
differences  in  patient  populations  and 
diagnostic  methods  employed.2- 1 1  In 
general,  however,  bacteria  have  been  the 
most  frequently  isolated 
pathogens.2-''io.'2-i4  Schaberg  et  al. 
reported  that  in  1986-1989.  aerobic 
bacteria  comprised  at  least  73%,  and 
fungi  4%,  of  isolates  from  sputum  and 
tracheal  aspirates  of  cases  at  the 
University  of  Michigan  Hospitals  and 
hospitals  participating  in  the  National 
Nosocomial  Infection  Surveillance 
(NNIS);  very  few  anaerobic  bacteria  and 
no  viruses  were  reported,  probably 
because  anaerobic  and  viral  cultures 
were  not  performed  routinely  in  the 
reporting  hospitals  (Table  I).*  Similarly, 
cultures  of  bronchoscopic  specimens 
from  mechanically  ventilated  patients 
with  pneumonia  have  rarely  yielded 
anaerobes-s-^io'^'si*  Only  the  report  by 
Bartlett,  which  was  based  mainly  on 
cultures  of  transtracheal  aspirates  in 
patients  not  receiving  mechanically 
assisted  ventilation,  showed  a 
predominance  of  anaerobes.' 

Nosocomial  bacterial  pneumonias  are 
frequently  polymicrobial.5'»"''2'3i6-2o 
and  gram-negative  bacilli  are  the  usual 
predominant  organisms  (Table 
1);  2-7.10.12-14  however,  Staphylococcus 
aureus  (especially  methicillin-resistant 
S.  aureus) ''■»-^i-^f'^'  and  other  gram- 
positive  cocci,  including  Streptococcus 
pneumoniae,''-*  have  recently  emerged 
as  significant  isolates;  "  and 
Haemophilus  influenza  has  been 
isolated  from  mechanically  ventilated 
patients  with  pneumonia  that  occurs 
within  48-96  hours  after 
intubation.'^u"'"  in  NNIS  hospitals, 
Pseudomonas  aeruginosa,  Enterobacter 
sp.,  Klebsiella  pneumoniae,  Escherichia 
coli,  Serratia  marcescens,  and  Proteus 
spp.  comprised  50%  of  the  isolates  from 
cultures  of  respiratory  tract  specimens 
of  patients  for  whom  nosocomial 
pneumonia  was  diagnosed  by  using 
clinical  criteria;  S.  aureus  accounted  for 
16%,  and  H.  influenzae,  for  6%  (Table 
\)*  Fagon  and  co-workers  reported  that 
gram-negative  bacilli  were  present  in 
75%  of  quantitative  cultures  of 
protected-specimen  brushings  (PSB) 
from  patients  who  had  received 
mechanically  assisted  ventilation  and 
acquired  nosocomial  pneumonia:  40% 
were  polymicrobial.''  In  the  report  by 
Torres  et  al.,  20%  of  pathogens 
recovered  from  cultures  of  PSB,  blood, 


pleural  fluid,  or  percutaneous  lung 
aspirate  were  gram-negative  bacilli  in 
pure  culture,  and  17%  were 
polymicrobial;  however,  54%  of 
specimens  did  not  yield  any 
microorganism,  probably  because  of 
receipt  of  antibiotics  by  patients.' 

II.  Diagnosis 

The  diagnosis  of  nosocomial  bacterial 
pneumonia  has  been  difficult.''''''.23-32 
Frequently,  the  criteria  for  diagnosis 
have  been  fever,  cough,  and 
development  of  purulent  sputum,  in 
combination  with  radiologic  evidence  of 
a  new  or  progressive  pulmonary 
infiltrate,  a  suggestive  Gram's  stain,  and 
cultures  of  sputum,  tracheal  aspirate, 
pleural  fluid,  or  blood-^-'-^J-i^sJ-^* 
Although  clinical  criteria  together  with 
cultures  of  sputum  or  tracheal 
specimens  may  be  sensitive  for  bacterial 
pathogens,  they  are  highly  nonspecific, 
especially  in  patients  with  mechanically 
assisted 

ventilation;  9-«""^'*'9-24-26.29.3i.37-42  on 
the  other  hand,  cultures  of  blood  or 
pleural  fluid  have  very  low 
sensitivity.9'9-2o« 

Because  of  these  problems,  a  group  of 
investigators  recently  formulated 
consensus  recommendations  for 
standardization  of  methods  to  diagnose 
pneumonia  in  clinical  research  studies 
of  ventilator-associated  pneumonia.**-** 
These  methods  involve  bronchoscopic 
techniques,  e.g.,  quantitative  culture  of 
PSB  ,*•*-  'o- '  *■ '  *-2'.3 '  -ss* '  •*''*8 
BAL,«'J'«i.47.49-54 and  pBAL.'s The 
reported  sensitivities  and  specificities  of 
these  methods  have  ranged  between 
70%  to  100%  and  60%  to  100%. 
respectively,  depending  on  the  tests  or 
diagnostic  criteria  they  were  compared 
with.  Because  these  techniques  are 
invasive,  they  may  cause  complications 
such  as  hypoxemia,  bleeding,  or 
arrhythmia.9'*-42.44.52.55.56 in  addition, 

the  sensitivity  of  the  PSB  procedure 
may  decrease  in  patients  receiving 
antibiotic  therapy. '"•'♦•^^ 
Nonbronchoscopic  (NB)  procedures, 
e.g.,  NB-pBAL'3-2"'-5''.58  or  NB-PSB,'* 
which  utilize  blind  catheterization  of 
the  distal  airways,  have  been  developed 
recently;  however,  they  have  not  been 
extensively  evaluated.  Although  the  use 
of  bronchoscopic  and  nonbronchoscopic 
diagnostic  tests  can  be  a  major  step  in 
better  defining  the  epidemiology  of 
nosoci^mial  pneumonia  especially  in 
mechanically  ventilated  patients, 
further  studies  are  needed  to  determine 
their  applicability  in  daily  clinical 
practice. 

III.  Epidemiology 

NNIS  reports  that  pneumonias 
(diagnosed  on  the  basis  of  the  CDC 


surveillance  definition  of  nosocomial 
pneumonia)  and  surgical-wound 
infections  account  for  approximately 
15%  each  of  all  hospital-associated 
infections  and  are  the  second  most 
common  nosocomial  infections  after 
that  of  the  urinary  tract.'  In  1984.  the 
overall  incidence  of  lower  respiratory 
tract  infection  was  6  per  1,000 
discharged  patients.'  The  incidence 
ranged  from  4.2  to  7.7  per  1,000 
discharged  patients  for  nonteaching  and 
university-affiliated  hospitals, 
respectively,  probably  reflecting 
institutional  differences  in  the  level  of 
patients'  risk  for  acquiring  nosocomial 
pneumonia. 

Nosocomial  bacterial  pneumonia 
often  has  been  identified  as  a 
postoperative  infection. ''"^  In  the  Study 
of  the  Efficacy  of  Nosocomial  Infection 
Control  in  the  1970s,  75%  of  reported 
cases  of  nosocomial  bacterial 
pneumonia  occurred  in  patients  who 
had  had  a  surgical  operation;  the  risk 
was  38  times  greater  for 
thoracoabdominal  procedures  than  for 
those  involving  other  body  sites.'«  More 
recent  epidemiologic  studies,  including 
NNIS  studies,  have  identified  other 
subsets  of  patients  at  high  risk  of 
developing  nosocomial  bacterial 
pneumonia:  Patients  with  endotracheal 
intubation  and/or  mechanically  assisted 
ventilation,  depressed  level  of 
consciousness  (particularly  those  with 
closed-head  injury),  prior  episode  of  a 
large-volume  aspiration,  or  underlying 
chronic  lung  disease,  and  patients  >70 
years  of  age.  Other  risk  factors  include 
24-hour  ventilator-circuit  changes,  fall- 
winter  season,  stress-bleeding 
prophylaxis  with  cimetidine  with  or 
without  antacid,  presence  of  a 
nasogastric  tube,  severe  trauma,  and 
recent  bronchoscopy.^'*'"''-** 

Recently.  NNIS  stratified  the 
incidence  density  of  nosocomial 
pneumonia  by  patients'  use  of 
mechanical  ventilator  and  type  of 
intensive  care  unit  (ICU).  From  1986  to 
1990,  the  median  rate  of  ventilator- 
associated  pneumonia  per  1.000 
ventilator-days  ranged  from  4.7  in 
pediatric  ICUs  to  34.4  in  burn  ICUs.*'  In 
contrast,  the  median  rate  of 
nonventilator-associated  pneumonia  per 
1000  ICU-days  ranged  from  0  in 
pediatric  and  respiratory  ICUs  to  3.2  in 
trauma  ICUs. 

Nosocomial  pneumonia  has  been 
associated  with  high  fatality  rates. 
Crude  mortality  rates  of  20%-50%  and 
attributable  mortality  rates  of  30%-33% 
have  been  reported;  in  one  study, 
pneumonia  comprised  60%  of  all  deaths 
due  to  nosocomial  infections.  "•"•'•>-■'* 
Patients  receiving  mechanically  assisted 
ventilation  have  higher  mortality  rates 
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than  patients  not  receiving  ventilation 
support;  however,  other  factors,  such  as 
a  patient's  underlying  disease(s)  and 
organ  failure,  are  stronger  predictors  of 
death  in  patients  with  pneumonia.  ^ 

Pneumonia-associated  morbidity  has 
not  been  evaluated  in  recent  years.  Past 
studies,  however,  have  shown  that 
pneumonia  could  prolong 
hospitalizatfon  by  4-9  days.^*-'^  A 
conservative  estimate  of  the  direct  cost 
of  excess  hospital  stay  due  to 
pneumonia  is  $1.1  billion  a  year  for  the 
nation.'"  Because  of  its  reported 
frequency,  associated  high  fatality  rate, 
and  attendant  costs,  nosocomial 
pneumonia  is  a  major  infection  control 
problem. 

IV.  Pathogenesis 

Bacteria  may  invade  the  lower 
respiratory  tract  by  aspiration  of 
oropharyngeal  organisms,  inhalation  of 
aerosols  containing  bacteria,  or  less 
frequently,  by  hematogenous  spread 
from  a  distant  body  site  (Figure  1).  In 
addition,  bacterial  translocation  from 
the  gastrointestinal  tract  has  been 
recently  hypothesized  as  a  mechanism 
for  infection.  Of  these  routes,  aspiration 
Is  believed  to  be  the  most  important  for 
both  nosocomial  and  community- 
acquired  pneumonia. 

In  radioisotope-tracer  studies  of 
healthy  adults.  45%  were  found  to 
aspirate  during  sleep.'"  Persons  with 
abnormal  swallowing,  such  as  those 
who  have  depressed  consciousness, 
respiratory  tract  instrumentation  and/or 
mechanically  assisted  ventilation, 
gastrointestinal  tract  instrumentation  or 
diseases,  or  have  just  undergone 
surgery,  are  particularly  likely  to 
aspirate.''-3<"*o-«o 

The  high  incidence  of  gram-negative 
bacillary  pneumonia  in  hospitalized 
patients  appears  to  be  the  result  of 
factors  that  promote  colonization  of  the 
pharynx  by  gram-negative  bacilli  and 
the  subsequent  entry  of  these  organisms 
into  the  lower  respiratory  tract."j»i-«4 
Whereas  aerobic  gram-negative  bacilli 
are  recovered  infrequently  or  are  found 
in  small  numbers  in  pharyngeal  cultures 
of  healthy  persons ,«'-«5  colonization 
dramatically  increases  in  patients  with 
coma,  hypotension,  acidosis,  azotemia, 
alcoholism,  diabetes  mellitus, 
leukocytosis,  leukopenia,  pulmonary 
disease,  nasogastric  or  endotracheal 
tubes  in  place,  and  in  patients  given 
antimicrobial  agfcnts.33.84.86.87 

Oropharyngeal  or  tracheobronchial 
colonization  by  gram-negative  bacilli 
begins  with  the  adherence  of  the 
microorganisms  to  the  host's  epithelial 
cells.''3.i«-9o  Adherence  may  be  affected 
by  multiple  factors  related  to  the 
bacteria  (presence  of  pili,  cilia,  capsule. 


or  production  of  elastase  or  mucinase), 
host  cell  (surface  proteins  and 
polysaccharides),  and  environment  (pH 
and  presence  of  mucin  in  respiratory 
secretions).82.83.88.9i-ioo  The  exact 
interactions  among  these  factors  have 
not  been  fully  elucidated,  but  studies 
indicate  that  certain  substances,  such  as 
fibronectin,  can  inhibit  the  adherence  of 
gram-negative  bacilli  to  host 
cells,9".93'oi  Conversely,  certain 
conditions,  such  as  malnutrition,  severe 
illness,  or  post-oi>erative  state,  can 
increase  adherence  of  gram-negative 
bacteria.''2.9i.95,ioo.io2 

Besides  the  oropharynx,  the  stomach 
has  been  postulated  to  be  an  important 
reservoir  of  organisms  that  cause 
nosocomial  pneumonia.J^'oJ-'O''  The 
stomach's  role  may  vary  depending  on 
the  patient's  underlying  conditions  and 
on  prophylactic  or  therapeutic 
interventions.22.io4.io8-iii  in  healthy 
persons,  few  bacteria  entering  the 
stomach  survive  in  the  presence  of 
hydrochloric  acid  at  pH<2."^>'3 
However,  when  gastric  pH  increases 
from  the  normal  levels  to  >4, 
microorganisms  are  able  to  multiply  to 
high  concentrations  in  the 
stomach. "o.'  'Z-'  i*-"  '*  This  can  occur  in 
patients  with  advanced  age.''^ 
achlorhydria,"2  ileus,  or  upper 
gastrointestinal  disease,  and  in  patients 
receiving  enteral  feeding,  antacids,  or 
histamine-2  lH-21 
antagonists. io4,i lo.i i  i.i  is-i  is  The 
contribution  of  other  factors,  such  as 
duodeno-gastric  reflux  and  the  presence 
of  bile,  to  gastric  colonization  in 
patients  with  impaired  intestinal 
motility  has  been  suggested  and  needs 
further  investigation. 'w 

Bacteria  can  also  gain  entry  into  the 
lower  respiratory  tract  of  hospitalized 
patients  through  inhalation  of  aerosols 
generated  primarily  by  contaminated 
respiratory-therapy  or  anesthesia- 
breathing  equipment."9-'2^  Outbreaks 
related  to  the  use  of  respiratory-therapy 
equipment  have  been  associated  with 
contaminated  nebulizers,  which  are 
humidification  devices  that  produce 
large  amounts  of  aerosol  droplets  <4^m 
via  ultrasound,  spinning  disK,  or  the 
Venturi  mechanism. "'-'".izs  When  the 
fluid  in  the  reservoir  of  a  nebulizer 
becomes  contaminated  with  bacteria, 
the  aerosol  produced  may  contain  high 
concentrations  of  bacteria  that  can  be 
deposited  deep  in  the  patient's  lower 
respiratory  tract. "9'".i24  Because 
endotracheal  and  tracheal  tubes  provide 
direct  access  to  the  lower  respiratory 
tract,  contaminated  aerosol  inhalation  is 
particularly  hazardous  for  intubated 
patients.  In  contrast  to  nebulizers, 
bubble-through  or  wick  humidifiers 
mainly  increase  the  water-vapor  (or 


molecular-water)  content  of  inspired 
gases.  Although  heated  bubble-through 
humidifiers  generate  aerosol  droplets, 
they  do  so  in  quantities  that  may  not  be 
clinically  significant ;'»•""  wick 
humidifiers  do  not  generate  aerosols. 

Rarely,  bacterial  pneumonia  can 
result  firom  hematogenous  spread  of 
infection  to  the  Itmg  frt)m  another 
infection  site,  e.g.,  pneumonia  resulting 
from  purulent  phleoitis  or  right-sided 
endocarditis.  Another  mechanism, 
translocation  of  bacteria  via  the  passage 
of  viable  bacteria  from  the  lumen  of  the 
gastrointestinal  tract  through  epithelial 
mucosa  to  the  mesenteric  lymph  nodes 
and  to  the  lung  has  been  shown  in 
animal  models.'^  Translocation  is 
postulated  to  occur  in  patients  with 
immunosuppression,  cancer  or  bums; '26 
however  data  are  lacking  regarding  this 
mechanism  in  humans. '^7 

V.  Risk  Factors  and  Control  Measures 

Several  large  studies  have  examined 
potential  risk  factors  for  nosocomial 
bacterial  pneumonia  (Table 
3).7.J4.3s.  I2K.  129  Although  specific  risk 
factors  may  differ  between  study 
populations,  they  can  be  grouped  into 
the  following  general  categories:  (1) 
Host  factors  such  as  extremes  of  age  and 
severe  underlying  conditions,  including 
immunosuppression;  (2)  factors,  such  as 
admission  to  the  ICU.  underlying 
chronic  lung  disease,  or  coma,  that 
enhance  colonization  of  the  oropharynx 
and/or  stomach  by  microorganisms;  (3) 
conditions  favoring  aspiration  or  reflux, 
including  endotracheal  intubation  or 
insertion  of  nasogastric  tube;  (4) 
conditions  requiring  prolonged  use  of 
mechanical  ventilatory  support  with 
exposure  to  contaminated  respiratory 
equipment  and/or  contact  with 
colonized  hands  of  healthcare  workers; 
and  (5)  factors  that  impede  adequate 
pulmonary  toilet,  such  as  surgical 
procedures  involving  the  head,  neck, 
thorax,  or  upper  abdomen,  and 
immobilization  due  to  trauma  or 

illneSS.''-33-35.59.)28 

A.  Oropharyngeal,  Tracheal,  and 
Gastric  Colonization 

The  association  between  colonization 
of  the  oropharynx."' •  'Jo  trachea,'^'  or 
stomach  'o^-  '»*•  i  'o, '  i*  and  predisposition 
to  gram-negative  bacillary  pneumonia 
prompted  attempts  to  prevent  infection 
either  by  prophylactic  local  application 
of  antimicrobial  agent(s)  '32.133  or 
utilizing  the  phenomenon  of  local 
bacterial  interference. 'J*- '-^5  Although 
early  work  suggested  that  the  former 
method,  aerosolized  antimicrobials, 
could  eradicate  common  gram-negative 
pathogens  from  the  upper  respiratory 
tract,' s'  superinfection  occurred  in  some 
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patients  receiving  this 
therapy.'"-'^'^'"  The  latter  method, 
bacterial  interference  (with  alpha- 
hemolytic  streptococci),  has  been 
successfully  used  by  some  investigators 
to  prevent  oropharyngeal  colonization 
by  aerobic  gram-negative  bacilli.'*^ 
However,  the  efGcacy  of  this  method  for 
use  in  general  has  not  been  evaluated. 

The  administration  of  antacids  and 
H2-blockers  for  prevention  of  stress 
bleeding  in  critically  ill.  postoperative, 
and/or  mechanically  ventilated  patients 
has  been  associated  with  gastric 
bacterial  overgrowth  in  many 
studies.^-  '"'•  ><»•  1  •  '•  "'■ '  '*•  i3«-i*> 
Sucralfate,  a  cytoprotective  agent  that 
has  little  effect  on  gastric  pH  and  may 
have  bactericidal  properties  of  its  own. 
has  been  suggested  as  a  potential     i 
substitute  for  antacids  and  H2- 
blockers.'*'-'«  The  results  of  clinical 
trials  comparing  the  risk  of  pneumonia 
in  patients  receiving  sucralfate  to  that  in 
patients  given  antacids  and/or  H2- 
blockers  have  been 
variable. '<»•  •  1 1.  i4o.  ui.  i44. i4s  in  most 
randomized  trials,  ICU  patients 
receiving  mechanically  assisted 
ventilation  and  antacids  with  or  without 
H2-b  blockers  had  increased  gastric  pH. 
high  bacterial  counts  in  the  gastric  fluid, 
and  increased  risk  of  pneumonia 
compared  with  patients  given 
sucralfate,  los.  1 1 1. 1*.  i«i.  i44  in  one  report 
with  a  large  number  of  study  patients, 
the  incidence  of  early-onset  pneumonia 
(occurring  54  days  after  intubation)  did 
not  differ  between  patient  groups,  but 
late-onset  pneumonia  occurred  in  5%  of 
76  patients  who  received  sucralfate, 
16%  of  69  given  antacids,  and  21%  of 
68  who  received  an  H2-blocker.'«>  On 
the  other  hand,  a  meta-analysis  of  data 
from  eight  earlier  studies  did  not  show 
a  strong  association  between  nosocomial 
pneumonia  and  drugs  that  raise  gastric 
pH.'**  Further  comparative  studies  are 
underway  in  which  bronchoscopy  with 
PSB  or  BAL  is  utilized  for  the  diagnosis 
of  pneumonia. 

Selective  decontamination  of  the 
digestive  tract  (SDD)  is  another  strategy 
designed  to  prevent  bacterial 
colonization  and  lower  respiratory  tract 
infection  in  mechanically  ventilated 
patients. I*'-'"'"  SDD  is  aimed  at 
preventing  oropharyngeal  and  gastric 
colonization  with  aerobic  gram-negative 
bacilli  and  Candida  spp..  without 
altering  the  anaerobic  flora  (Table 
2).  147-170  A  variety  of  SDD  regimens  use 
a  combination  of  locally  administered 
nonabsorbable  antibiotic  agents  such  as 
polymyxin,  an  aminoglycoside 
[tobramycin,  gentamicin,  or.  rarely, 
neomycin),  or  a  quinolone  (norfloxacin 
or  ciprofloxacin),  coupled  with  either 
amphotericin  B  or  nystatin.  The  local 


antimicrobial  preparation  is  applied  as 
a  paste  to  the  oropharynx  and  given 
orally  or  via  the  nasogastric  tube  four 
times  a  day.  In  addition,  in  many 
studies,  a  systemic  (intravenous) 
antimicrobial  such  as  cefotaxime  or 
trimethoprim  is  administered  to  the 
patient. 

While  most  clinical 
trials,'*'-'"-  "^'so- '".  iM.  i«»  including 
two  meta-analyses. ">3-  '"^  of  SDD  have 
demonstrated  a  decrease  in  the  rates  of 
nosocomial  respiratory  infections,  these 
trials  have  been  difficult  to  assess 
because  they  have  di^ered  in  study 
design  and  population,  and  many  have 
had  short  follow-up  periods  (Table  2).  In 
most  of  these  studies,  the  diagnosis  of 
pneumonia  was  based  on  clinical 
criteria;  bronchoscopy  with  BAL  or  PSB 
was  used  in  only  a  few 
studies. '"•'"• '"•'*'•'«»    - 

Two  recently  published  large  double- 
blind,  placebo-controlled  trials 
demonstrated  no  benefit  from 
SDD.'««-  '*■'  In  one.  a  large  French 
multicenter  study  by  Gastinne  et  al.  a 
significant  decrease  in  incidence  of 
gram-negative  bacillary  pneumonia  was 
not  accompanied  by  a  decrease  in 
pneumonia  from  all  causes."^'  In  the 
other  study,  by  Hammond  et  al.  no 
differences  were  noted  between  patients 
randomized  to  SDD  or  to  placebo; 
however,  both  patient  groups  received 
intravenous  cefotaxime.'** 

Although  an  earUer  meta-analysis 
suggested  a  trend  toward  decreased 
mortaUty  in  patients  given  SDD,'*'  a 
more  recent  and  more  extensive  analysis 
highUghts  the  equivocal  effect  of  SDD 
on  patient  mortality,  as  well  as  the  high 
cost  of  using  SDD  to  prevent  pneumonia 
or  death  (i.e.,  in  order  to  prevent  one 
case  of  nosocomial  pneumonia,  or  one 
death  due  to  nosocomial  pneumonia,  6 
[range:  5-9]  or  23  [range:  13-39) 
patients,  respectively,  would  have  to  be 
given  SDD.'^'o  Furthermore,  there  are 
concerns  over  the  development  of 
antimicrobial  resistance  and 
superinfection  with  gram-positive 
bacteria  and  other  antibiotic-resistant 
nosocomial  pathogens. '*<•  '**■  "2.  m 
Thus,  currently  available  data  do  not 
justify  the  routine  use  of  SDD  for 
prevention  of  nosocomial  pneumonia  in 
ICU  patients.  SDD  may  be  ultimately 
useful  for  specific  subsets  of  ICU 
patients,  such  as  those  with  trauma  or 
severe  immunosuppression,  e.g..  bone- 
marrow  transplant  recipients. 

A  new  approach  advocated  to  prevent 
oropharyngeal  colonization  in  patients 
receiving  enteral  nutrition  is  to  reduce 
bacterial  colonization  of  the  stomach  by 
acidifying  the  enteral  feed.'"  Although 
the  absence  of  bacteria  from  the  stomach 
has  been  confirmed  in  patients  given 


acidified  enteral  feeding,  the  effect  on 
the  incidence  of  nosocomial  pneumonia 
has  not  been  evaluated.'^' 

B.  Aspiration  of  Oropharyngeal  and 
Gastric  Flora 

Ginically  significant  aspiration 
usually  occurs  in  patients  who  have  one 
or  more  of  the  following  conditions:  a 
depressed  level  of  consciousness, 
dysphagia  due  to  neurologic  or 
esophageal  disorders,  an  endotracheal 
(naso-  or  oro-tracheal)  and  nasogastric 
tube  in  place,  and  receipt  of  enteral 
feeding.^-  "■  «>• '  '>^- '  '*  Placement  of 
nasogastric  tube  may  increase 
nasopharyngeal  colonization,  cause 
reflux  of  gastric  contents,  or  allow 
bacterial  migration  via  the  tube  from  the 
stomach  to  the  upper  airway."'-  "6-''"» 
When  enteral  fechdings  are  administered, 
gross  contamination  of  the  enteral 
solution  during  preparation  fr*-isi  and 
elevated  gastric  pH6'''".i83  may  lead  to 
gastric  colonization  with  gram-negative 
bacilli.  In  addition,  gastric  reflux  and 
aspiration  may  occur  because  of 
increased  intragastric  volume  and 
pressure.*''- "0'" 

Prevention  of  pneumonia  in  such 
patients  may  be  difficult,  but  methods 
that  make  regurgitation  less  likely,  for 
example,  placing  the  patient  in  a 
semirecumbent  position  by  elevating  the 
head  of  the  bed,'^'-  "^ '"  administering 
enteral  nutrition  intermittently  in  small 
boluses  rather  than  continuously,*'-  '^^ 
using  flexible,  small-bore  enteral 
tubes,"*-  '^  and  witholding  enteral 
feeding  when  the  residual  volume  in  the 
stomach  is  large  or  if  bowel  sounds  are 
not  heard  up>on  auscultation  of  the 
abdomen,  may  be  beneficial. "s- ""-  '** 
On  the  other  hand,  placing  the  enteral 
tube  below  the  stomach  (e.g.  in  the 
jejunum)  has  yielded  equivocal 
results.  "»•  190 

C.  Mechanically  Assisted  Ventilation 
and  Endotracheal  Intubation 

Patients  receiving  continuous, 
mechanically  assisted  ventilation  have 
6-21  times  the  risk  of  developing 
nosocomial  pneumonia  compared  with 
patients  not  receiving  ventilatory 
support.^*''  *^-'o  Data  from  the  study  by 
Fagon  and  co-workers  indicate  that  the 
risk  of  developing  ventilator-associated 
pneumonia  increases  by  1%  per  day.* 
This  increased  risk  is  partly  due  to 
carriage  of  oropharyngeal  organisms 
upon  passage  of  the  endotracheal  tube 
into  the  tra^ea  during  intubation,  as 
well  as  to  depressed  host  defenses 
secondary  to  the  patient's  severe 
underlying  illness.'- m.  35.191  In  addition, 
bacteria  can  aggregate  on  the  surface  of 
the  tube  over  time  and  form  a 
glycocalyx  (biofilm)  that  protects  the 
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bacteria  from  action  of  antimicrobial 
agents  or  host  defenses.  "^  Some 
investigators  believe  that  these  bacterial 
aggregates  may  become  dislodged  by 
ventilation  flow,  tube  manipulation,  or 
suctioning,  and  subsequently  embolize 
into  the  lower  respiratory  tract  and 
cause  focal  pneumonia.  "'•  '**  Removing 
tracheal  secretions  by  gentle  suctioning 
and  using  aseptic  technique  to  reduce 
cross-contamination  from  respiratory 
therapy  equipment  or  hands  of 
personnel  have  been  utilized 
traditionally  to  help  prevent  pneumonia 
in  patients  receiving  mechanically 
assisted  ventilation. 

The  risk  of  pneumonia  is  also 
increased  by  the  direct  access  of  bacteria 
to  the  lower  respiratory  tract,  often 
because  of  leakage  around  the 
endotracheal  cuff,'95.i96  which  allows 
pooled  secretions  above  the  cuff  to  enter 
the  trachea. ''^  In  one  recent  study,  the 
occurrence  of  nosocomial  pneumonia 
was  delayed  and  decreased  in  intubated 
patients  whose  endotracheal  tubes  had 
a  separate  dorsal  lumen  that  allowed 
drainage  (by  suctioning)  of  secretions  in 
the  space  above  endotracheal  cuff  and 
below  the  glottis."'  However,  further 
studies  are  needed  to  determine  the 
cost-benefit  ratio  of  using  this  device. 

D.  Cross-Colonization  Via  Hands  of 
Personnel 

Pathogens  causing  nosocomial 
pneumonia,  such  as  gram-negative 
bacilli  and  Staphylococcus  aureus,  are 
ubiquitous  in  the  hospital,  especially  in 
intensive  or  critical  care  areas. '«••  '99 
Transmission  of  these  microorganisms 
to  patients  frequently  occurs  via 
healthcare  workers'  hands  that  become 
contaminated  or  transiently  colonized 
with  the  microorganisms.2«>-2«5 
Procedures  such  as  tracheal  suctioning 
and  manipulation  of  ventilator  circuit  or 
endotracheal  tubes  increase  the 
opportunity  for  cross-contamination. 
The  risk  of  cross-contamination  can  be 
reduced  by  using  aseptic  technique  and 
sterile  or  disinfected  equipment  when 
appropriate^  and  eliminating 
pathogens  from  the  hands  of 
personnel.".  206- 208 

In  theory,  adequate  handwashing  is 
an  effective  way  of  removing  transient 
bacteria  from  the  hands.io'^os  but 
personnel  compliance  with 
handwashing  has  been  generally  poor, 
despite  the  best  efforts  at  educating 
healthcare  workers.209-212  For  this 
reason,  the  routine  use  of  gloves  has 
been  advocated  to  help  prevent  cross- 
contamination.2i3.2i4  Routine  gloving 

(in  addition  to  gowning)  was  associated 
with  a  decrease  in  the  incidence  of 
nosocomial  respiratory-syncytial  virus 
(RSV)  215  and  other  ICU  infections.216  it 


should  be  emphasized,  however,  that 
nosocomial  pathogens  can  colonize 
gloves,2>7  and  that  outbreaks  have  been 
traced  to  healthcare  workers  who  did 
not  change  gloves  after  patient 
contact.2'8 

E.  Contamination  of  Devices  Used  on 
the  Respiratory  Tmct 

Devices  used  on  the  respiratory  tract 
for  respiratory  therapy  (e.g.,  nebulizer), 
diagnostic  examination  (e.g., 
bronchoscope  or  spirometer),  and 
administration  of  anesthesia  are 
potential  reservoirs  or  vehicles  for 
infectious  microorganisms."- 2 19-221 
Routes  of  transmission  may  be  from 
device  to  patient,  120. 122.221-230  from  one 
patient  to  another,  or  from  one  body  site 
to  the  lower  respiratory  tract  of  the  same 
patient  via  hand  or  device.220. 23 1.232 
Contaminated  nebulizer  reservoirs  can 
allow  the  growth  of  hydrophilic  bacteria 
that  may  be  subsequently  aerosolized 
during  device  use."9. '22. 123.228  Gram- 
negative  bacilli  such  as  Pseudomonas 
spp.,  Xanthomonas  spp., 
Flavobacterium  spp.,  Legionella  spp., 
and  nontuberculous  mycobacteria  can 
multiply  to  substantial  concentrations 
in  nebulizer  fluid  227. 233-233  and  increase 
the  patient's  risk  of  acquiring 

pneum0nia.120-l23.227,  228.236.237 

Proper  cleaning  and  sterilization  or 
disinfection  of  reusable  equipment  are 
important  components  of  a  program  to 
reduce  infections  associated  with 
respiratory  therapy  and  anesthesia 
equipment. 22I-226J38J39  Respiratory 
therapy  devices  have  been  classified  as 
semi-critical  because  they  come  into 
contact  with  mucous  membranes  but  do 
not  ordinarily  penetrate  body  surfaces, 
and  the  associated  infection  risk 
following  their  use  in  patients  is  less 
than  that  associated  with  devices  that 
penetrate  normally  sterile  tissues  (See 
Appendix  A).2*o  There  is  no  evidence 
that  low-level  contamination  of 
respiratory  therapy  device  prior  to  use 
by  a  patient,  as  may  occur  following 
high-level  disinfection  of  the  device, 
presents  a  greater  risk  of  respiratory 
infection  than  does  sterile  equipment. 
Thus,  if  after  they  are  thoroughly 
cleaned,  these  devices  cannot  be 
sterilized  by  steam  autoclave  or 
ethylene  oxide,2*i  they  can  be  subjected 
to  high-level  disinfection  by 
pasteurization  at  75''C  for  30  min,242-24« 
or  by  using  liquid  chemical 
disinfectants  approved  by  the 
Environmental  Protection  Agency  (EPA) 
as  sterilants/disinfectants.2i<245-247 

When  rinsing  is  needed  after  a 
respiratory  device  has  been  sterilized  or 
disinfected,  only  sterile  water  is  used 
because  tap  or  locally-prepared  distilled 


water  may  harbor  microorganisms  that 
can  cause  pneumonia.233JJ4j4»-25o 

1.  Mechanical  Ventilators  and 
Anesthesia  Machines 

The  internal  machinery  of  mechanical 
ventilators  and  anesthesia  machines  is 
not  considered  an  important  source  of 
bacterial  contamination  of  inhaled 
air. 251  Thus,  routine  sterilization  or 
high-level  disinfection  of  the  internal 
machinery  is  considered  unnecessary. 
Using  high -efficiency  bacterial  filters  at 
various  positions  in  the  breathing 
circuit  had  been  advocated 
previously.252j53  Filters  interposed 
between  the  machinery  and  the  main 
breathing  circuit  can  eliminate 
contaminants  fit>m  the  driving  gas  and 
prevent  retrograde  contamination  of  the 
machine  by  the  patient  but  may  also 
alter  the  functional  specifications  of  the 
breathing  device  by  impeding  high  gas 
nows.252.253  In  addition,  when  used  with 
anesthesia  equipment,  filters  placed 
between  the  inspiratory-phase  circuit 
and  the  patient  have  not  been  shovkTi  to 
prevent  infections.254j5s  placement  of  a 
filter  or  condensate  trap  at  the 
expiratory-phase  tubing  of  the 
mechanical-ventilator  circuit  may  help 
prevent  cross-contamination  of  the 
ventilated  patient's  immediate 
environment,23i.256  but  the  importance 
of  such  filters  in  preventing  nosocomial 
pneumonia  needs  further  evaluation. 

2.  Humidifiers,  Breathing  Circuits,  and 
Heat-Moisture  Exchangers 

Most  U.S.  hospitals  currently  use 
ventilators  with  either  bubble-through 
or  wick  humidifiers  that  produce  either 
insignificant'25.257  or  no  aerosols. 

respectively,  for  humidification.  Thus, 
they  do  not  seem  to  pose  an  important 
risk  for  pneumonia  in  patients.  In 
addition,  bubble-through  humidifiers 
are  usually  heated  to  temperatures  that 
reduce  or  eliminate  bacterial 
pathogens.  257.2i8  SteMle  water,  however, 
is  still  generally  us«a  to  fill  these 
humidifiers  239  because  tap  or  distilled 
water  may  harbor  Legionella  spp.  that 
are  more  heat-resistant  than  other 
bacteria.236.2so 

The  potential  risk  for  pneumonia  in 
patients  using  mechanical  ventilators 
with  heated  bubble-through  humidifiers 
stems  primarily  from  the  condensate 
that  forms  in  the  inspiratory-phase 
tubing  of  the  ventilator  circuit  as  a 
result  of  the  difference  in  the 
temperatures  of  the  inspiratory-phase   ■ 
gas  and  ambient  air;  condensate 
formation  increases  if  the  tubing  is 
unheated.2'«  The  tubing  and  condensate 
can  rapidly  become  contaminated, 
usually  with  bacteria  that  originate  from 
the  patient's  oropharynx.2«o  In  the  study 
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by  Craven  et  al,  33%  of  inspiratory 
circuits  were  colonized  with  bacteria 
from  patients'  oropharynx  within  2 
hours  and  80%  within  24  hours  of 
use.2«>  Spillage  of  the  contaminated 
condensate  into  the  patient's 
tracheobronchial  tree,  as  can  occur 
during  procedures  in  which  the  tubing 
may  be  moved  (e.g.,  suctioning, 
adjusting  the  ventilator  setting,  or 
feeding  or  caring  for  the  patient),  may 
increase  the  risk  of  pneumonia  in  the 
patient. 2«>  Thus,  in  many  hospitals, 
healthcare  workers  are  trained  to 
prevent  such  spillage  and  to  drain  the 
fluid  periodically.  Microorganisms 
contaminating  ventilator-circuit 
condensate  can  be  transmitted  to  other 
patients  via  hands  of  the  healthcare 
worker  handling  the  fluid,  especially  if 
the  healthcare  worker  fails  to  wash  his 
or  her  hands  after  handling  the 
condensate. 

The  role  of  ventilator-tubing  changes 
in  preventing  pneumonia  in  patients 
using  mechanical  ventilators  with 
bubble-through  humidifiers  has  been 
investigated.  Initial  studies  of  in-use 
contamination  of  mechanical  ventilator 
circuits  with  humidifiers  have  shown 
that  neither  the  rate  of  bacterial 
contamination  of  inspiratory-phase  gas 
nor  the  incidence  of  pneumonia  was 
significantly  increased  when  tubings 
were  changed  every  24  hours  rather 
than  every  8  or  16  hours. »'  Craven  et 
al  later  showed  that  changing  the 
ventilator  circuit  every  48  hours  rather 
than  24  hours  did  not  result  in  an 
increase  in  contamination  of  the 
inspiratory-phase  gas  or  tubing  of  the 
ventilator  circuits. ^ez  In  addition,  the 
incidence  of  nosocomial  pneumonia 
was  not  significantly  higher  when 
circuits  were  changed  every  48  hours 
than  when  changes  were  done  every  24 
hours.Mz  More  recent  reports  sugg^ 
that  the  risk  of  pneumonia  may  not 
increase  when  the  interval  for  circuit 
change  is  prolonged  beyond  48  hours. 
Dreyfijss  and  others  showed  that  the 
risk  of  pneumonia  (8  (29%1  of  28)  was 
not  significantly  higher  when  the 
circuits  were  never  changed  for  the 
dii^tion  of  use  by  the  patient,  than  (11 
(31%)  of  35)  when  the  circuits  were 
changed  every  48  hours.  ^63 

These  findings  indicate  that  the 
recommended  daily  change  in  ventilator 
circuits  may  be  extended  to  >48  hours. 
This  change  in  recommendation  is 
expected  to  resuh  in  large  savings  in 
device  use  and  personnel  time  for  U.S. 
hospitals. M*J"  The  maximum  time, 
however,  that  a  circuit  can  be  safely  left 
unchanged  on  a  patient  has  yet  to  be 
determined. 

Condensate  formation  in  the 
inspiratory-phase  tubing  of  a  ventilator 


breathing  circuit  can  be  decreased  by 
elevating  the  temperature  of  the 
inspiratory-phase  gas  with  a  heated  wire 
in  tJie  inspiratory-phase  tubing. 
However,  in  one  report,  three  cases  of 
endotracheal-  or  tracheostomy-tube 
blockage  by  dried-up  pjatient  secretions 
were  attributed  to  the  decrease  in  the 
relative  hiunidity  of  inspired  gas  that 
results  from  the  elevation  of  the  gas 
temperature.^**  Until  further  data  are 
available  about  the  frequency  of  the 
occurrence  of  such  cases,  users  of 
heated  ventilator  tubing  should  be 
aware  of  the  advantages  and  potential 
complications  of  using  heated  tubing. 

Condensate  formation  can  be 
eliminated  by  using  a  heat-moisture 
exchanger  (HME)  or  a  hygroscopic 
condenser  humidifier  ("artificial 
nose").2*5J'o  An  HME  recycles  heat  and 
moisture  exhaled  by  the  patient,  and 
eliminates  the  need  for  a  humidifier.  In 
the  e\bsence  of  a  humidifier,  no 
condensate  forms  in  the  inspiratory- 
phase  tubing  of  the  ventilator  circuit. 
Thus,  bacterial  colonization  of  the 
tubing  is  prevented,  and  the  need  to 
routinely  change  tubings  periodically  is 
obviated.  Some  models  of  HMEs  are 
equipped  with  bacterial  filters,  but  the 
advantage  of  these  filters  remains 
unknown.  HMEs  can  increase  the  dead 
space  and  resistance  to  breathing,  may 
leak  around  the  endotracheal  tube,  and 
may  result  in  drying  of  sputum  and 
blockage  of  the  tracheo-bronchial 
tree.^'  Although  recently  developed 
HMEs  with  humidifiers  increase  airway 
humidity  without  increasing 
colonization  with  bacteria.^s'-z'^  more 
studies  are  needed  to  determine 
whether  the  incidence  of  pneumonia  is 
decreased."'-"* 

3.  Large-Volume  Nebulizers 

Nebulizers  with  large-volume  (>500 
cc)  reservoirs,  including  those  used  in 
intermittent  positive-pressure  breathing 
(IPPB)  machines  and  ultrasonic  or 
spinning-disk  room-air  "humidifiers." 
pose  the  greatest  risk  of  pneumonia  to 
patients,  probably  because  of  the  total 
amount  of  aerosol  they 
geneTaXe.222MiJiz7^M>jT>  These  reservoirs 
can  become  contaminated  by  hands  of 
personnel,  unsterile  humidification 
fluid,  or  inadequate  sterilization  or 
disinfection  between  uses."*  Once 
introduced  into  the  reservoir,  various 
bacteria,  including  Legionella  spp..  can 
multiply  to  sufficiently  large  numbers 
within  24  hours  to  pose  a  risk  of 
infection  in  p>atients  who  receive 
inhalation  therapy. '^'••^-^"-"■'jtt 

Sterilization  or  high-level  disinfection 
of  these  nebulizers  can  eliminate 
vegetative  bacteria  from  their  reservoirs 
^d  make  them  safe  for  patient  use.240 


Unlike  n^ulizers  attached  to  IPPB 
machines,  however,  room-air 
"humidifiers"  have  a  high  cost-benefit 
ratio:  evidence  of  clinical  benefits  from 
their  use  in  hospitals  is  lacking,  and  the 
potential  cost  of  daily  sterilization  or 
disinfection  of,  and  use  of  sterile  water 
to  fill,  such  devices  is  substantial. 

4.  Small- Volume  Medication  Nebulizers 

Small-volume  medication  nebulizers 
for  administration  of  bronchodilators, 
including  those  that  are  hand-held  and 
those  that  are  in  the  inspiratory  circuit 
of  mechanical  ventilators,  can  produce 
bacterial  aerosols. zza  Hand-held 
nebulizers  have  rarely  been  associated 
with  nosocomial  pneumonia,  and  only 
when  contaminated  by  medications 
from  multidose  vials."*  Medication 
nebulizers  inferted  in  the  ventilator 
circuit  ("in-line")  may  become 
contaminated  by  condensate  in  the 
inspiratory  tubing  and  increase  the 
patient's  risk  of  pneumonia  because  the 
nebulizer  aerosol  is  directed  through  the 
endotracheal  tube  and  bypasses  many  of 
the  normal  host  defenses  against 
infection.**o 

5.  Suction  Catheters,  Resuscitation  Bags, 
Oxygen  Analyzers,  and  Ventilator 
Spirometers 

Tracheal  suction  catheters  can 
introduce  microorganisms  into  a 
patient's  lower  respiratory  tract. 
Preliminary  studies  suggest  that  the  risk 
of  pneumonia  is  not  different  between 
patients  on  whom  the  single-use  suction 
method  is  used  and  those  on  whom  the 
newly  developed  closed  multi-use 
catheter  system  is  used.z^o  in  addition, 
the  advantages  of  using  one  system  over 
the  other,  in  terms  of  oxygen 
desaturation  in  patients  and  less 
environmental  contamination,  have  not 
been  clearly  shown.»o-^»i 

Resuscitation  bags  are  particularly 
difficult  to  clean  and  dry  between  uses; 
microorganisms  in  secretions  or  fluid 
left  in  the  bag  may  be  aerosolized  and/ 
or  sprayed  into  the  lower  respiratory 
tract  of  the  patient  on  whom  the  bag  is 
used;  in  addition,  contaminating 
microorganisms  may  be  transmitted 
from  one  patient  to  another  via  hands  of 
staff  members.»J-2"  Oxygen  analyzers 
and  ventilator  spirometers  have  been 
associated  with  outbreaks  of  gram- 
negative  respiratory  tract  colonization 
and  pneumonia  resulting  firom  patient- 
to-patient  transmission  of  organisms  via 
hands  of  personnel.z^o-^s*  These  devices 
require  sterilization  or  high-level 
disinfection  between  uses  on  different 
patients.  Education  of  physicians, 
respiratory  therapists,  and  nursing  staff 
re^rding  the  associated  risks  and 
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appropriate  care  of  these  devices  is 
essential. 

F.  Tboraco-Abdominal  Surgical 
Procedures 

Certain  patients  are  at  high  risk  of 
developing  postoperative  pulmonary 
complications,  including  pneumonia. 
These  persons  include  those  who  are 
more  than  70  years  of  age.  are  obese,  or 
have  chronic  obstructive  pulmonary 
disease.z^'-wo  Abnormal  pulmonary 
function  tests  (especially  decreased 
maximum  expiration  flow  rate),  a 
history  of  smoking,  the  presence  of 
tracheostomy  or  prolonged  intubation, 
or  protein  depletion  that  can  cause 
respiratory-muscle  weakness  are  also 
risk  factors.*'-"-'"  Patients  who 
undergo  surgery  of  the  head,  neck, 
thorax,  or  abdomen  may  suffer  from 
impairment  of  normal  swallowing  and 
re^iratory  clearance  mechanisms  as  a 
result  of  instrumentation  of  the 
respiratory  tract,  anesthesia,  or 
increased  use  of  narcotics  and 
sedatives;2««^'-^92  patients  who  undergo 
upper  abdominal  surgery  usually  suffer 
from  diaphragmatic  dysfunction  that 
results  in  decreased  functional  residual 
capacity  of  the  lungs,  closure  of  airways, 
and  atelectasis."'-^*  hiterventions 
aimed  at  reducing  the  postoperative 
patient's  risk  of  pneumonia  have  been 
developed.***  These  include  deep 
breathing  exercises,  chest 
physiotherapy,  use  of  incentive 
spirometry.  IPPB,  and  continuous 
positive  airway  pressure  (CPAP)  by  face 
mask."*- 305  Studies  evaluating  the 
relative  efficacy  of  these  modalities  have 
shown  variable  results,  and  have  been 
difficuh  to  compare  because  of 
differences  in  outcome  variables 
assessed,  patient  populations  studied, 
and  study  design. w-W-wso^-s*" 
Nevertheless,  many  studies  have  found 
deep  breathing  exercises,  chest 
physiotherapy,  use  of  incentive 
spirometry,  and  IPPB  as  advantageous 
maneuvers,  especially  in  patients  with 
preoperative  pulmonary 
dysfunction.»»»-"9-3o»-»J-»<-306  In 

addition,  control  of  pain  that  interferes 
with  cough  and  deep  breathing  during 
the  immediate  postoperative  period  has 
been  shown  to  decrease  the  incidence  of 
pulmonary  complications  after  surgery; 
several  methods  of  controlling  pain 
have  been  used;  these  include 
intramuscular  or  intravenous  (including 
patient-controlled)  administration,  or 
regional  (e.g.,  epidural)  analgesia.»*-3»5 

G.  Other  Prophylactic  Measures 
1.  Vaccination  of  Patients 

Although  pneumococci  are  not  a 
major  cause  of  nosocomial  pneumonia. 


they  have  been  identified  as  etiologic 
agents  of  serious  noeocomial  pulmonary 
infection  and  b8cteremia.3>^3is  The 
following  factcffs  render  patients  at  high 
risk  of  complications  from 
pneumococcal  infections:  ^&5  years  of 
age,  chronic  cardiovascular  or 
pulmonary  disease,  diabetes  mellitus, 
alcoholism,  cirrhosis,  cerebrospinal 
fluid  leaks,  immunosuppression, 
functional  or  anatomic  asplenia,  or  HIV 
infection.  Pneumococcal  vaccine  is 
effective  in  preventing  pneumococcal 
disease.3>9J2o  Because  two-thirds  or 
more  of  patients  with  serious 

Eneumococcal  disease  have  been 
ospitalized  at  least  once  within  5  years 
before  their  pneumococcal  illness, 
offering  pneumococcal  vaccine  in 
hospitals,  e.g..  at  the  time  of  patient 
discharge,  should  contribute 
substantially  to  preventing  the 
disease.3'9-321 

2.  Prophylaxis  With  Systemic 
Antimicrobial  Agents 

Systemic  antimicrobial  administration 
has  been  a  prevalent  practice  in  the 
prevention  of  nosocomial  infections, 
including  pneumonia,  especially  in 
patients  who  are  weaned  off  mechanical 
ventilators,  postoperative,  and/or 
critically  ill.322  However,  the  efficacy  of 
such  practice  is  questionable;  and  the 
potential  for  superinfection,  which  may 
result  from  any  antimicrobial  therapy,  is 
a  probIem.M-322-3i* 

3.  Kinetic  Therapy  for  the  Immobilized 
State 

Continuous  lateral  rotational  therapy 
(CLRT)  or  "kinetic"  therapy  is  a  recently 
introduced  maneuver  for  prevention  of 
pulmonary  and  other  complications 
from  prolonged  immobilization  or  bed 
rest,  such  as  in  patients  with  acute 
stroke,  critical  illness,  head  injury  or 
traction,  blunt  chest  trauma,  and/or 
mechanically  assisted  ventilatJon.327-.vi2 
CLRT  involves  the  use  of  a  bed  that 
turns  continuously  and  slowly  (about 
eight  full  rotations  per  hour)  along  its 
longitudinal  axis.  Among  the 
hypothesized  benefits  of  CLRT  are 
improved  drainage  of  secretions  within 
the  lungs  and  lower  airways,  increased 
tidal  volume,  and  reduction  of  venous 
thrombosis  with  resultant  pulmonary 
embolization. '''*-'33-335  However,  the 
efficacy  of  CLRT  in  preventing 
pneumonia  needs  further  evaluation 
because  available  studies  yielded 
variable  results.32''-J3o  in  addition,  the 
studies  either  involved  small  numbers 
of  patients,32s  lacked  adequate 
randomization, 327  had  no  clear 
definition  of  pneumonia,'^?  did  not 
distinguish  between  community- 
acquired  and  nosocomial 


pneumonia  .32«J32  or  did  not  adjust  for 
possible  confounding  factors  siich  as 
mechanical  ventilation,  endotracheal 
intubetioo.  nasogastric  intubation,  and 
enteral  fieeding.327 

LEGIONNAIRES*  DISEASE 

LegioniMires'  disease  is  a  mxiltisystem 
illness,  with  pneumonia,  caused  by 
Legionella  spp.  In  contrast.  Pontiac  fever 
is  a  self-limited  influenza-like  illness, 
without  pneumonia,  that  is  associated 
with  Legionella  spp. 33* 

I.  Epidemiology 

Since  identification  of  the  etiologic 
agent,  numerous  outbreaks  of 
nosocomial  Legionnaires'  disease  have 
been  repKtrted  and  have  provided  the 
opportunity  to  study  the  epidemiology 
of  epidemic  legionellosis.  In  contrast, 
the  epidemiology  of  endemic 
Legionnaires'  disease  has  not  been  well 
elucidated.  The  overall  proportion  of 
nosocomial  pneumonias  due  to 
Legionella  spp.  in  North  America  has 
not  been  determined,  although 
individual  hospitals  have  reported  a 
ranges  of  0%-14%. 337-339  Because 
diagnostic  tests  for  Legionella  spp. 
infecti<»i  are  not  routinely  perfoTvaed  on 
all  patients  with  hospital-acquired 
pneumonia  in  most  hospitals,  this  range 
probably  underestimates  the  incidence 
of  Legionnaires'  disease. 

Legionella  spp.  are  commonly  found 
in  a  variety  of  natural  and  man-made 
aquatic  environments  3<o>«i  and  may 
enter  hospital  water  systems  in  low  or 
undetectable  numbers.  3«j«3  Cooling 
towers,  evaporative  condensers,  heated 
potable-water-distribution  systems 
within  hospitals,  and  locally  produced 
distilled  water  can  provide  a  suitable 
environment  for  legienellae  to  multiply. 
Factors  known  to  enhance  colonization 
and  amphfication  of  legionellae  in  man- 
made  water  environments  include 
temperatures  of  25-42°C,>»*-349 
stagnation,3So  scale  and  Mdiment,***  and 
the  presence  of  certain  QM-living 
aquatic  amoebae  that  are  capable  of 
supporting  intracellular  growth  of 
legionellae.3»'-'*2 

A  person's  risk  of  acquiring 
legionellosis  following  exposure  to 
contaminated  water  depends  on  a 
number  of  factors,  including  the  type 
and  intensity  of  exposure  and  the 
exposed  person's  health  status. 353- 355 
Persons  with  severe 
immunosuppression  or  chronic 
underlying  illnesses,  such  as 
hematologic  malignancy  or  end-stage 
renal  disease,  are  at  markedly  increased 
risk  for  legionellosis. 35»-35«  Persons  in 
the  later  stages  of  acquired 
immunodeficiency  syndrome  are  also 
probably  at  increased  risk  of 
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legionellosis,  but  data  are  limited 
because  of  infrequent  testing  of  patients. 
Persons  with  diabetes  mellitus,  chronic 
lung  disease,  or  non-hematologic 
malignancy,  those  who  smoke 
cigarettes,  and  the  elderly  are  at 
moderately  increased  risk.'?* 
Nosocomial  Legionnaires'  disease  has 
also  been  reported  among  patients  at 
children's  hospitals."'- 3<>o 

Underlying  disease  and  advanced  age 
are  not  only  risk  factors  for  acquiring 
Legionnaires'  disease  but  also  for  dying 
from  the  illness.  In  a  multivariate 
analysis  of  3,524  cases  reported  to  CDC 
from  1980  through  1989, 
immunosuppression,  advanced  age. 
end-stage  renal  disease,  cancer,  and 
nosocomial  acquisition  of  disease  were 
each  independently  associated  with  a 
fatal  outcome."'  The  mortality  rate 
among  803  persons  with  nosocomially 
acquired  cases  was  40%  compared  with 
20%  among  2,721  persons  with 
community-acquired  cases."'  probably 
reflecting  increased  severity  of 
underlying  disease  in  hospitalized 
patients. 

II.  Diagnosis 

The  clinical  spectrum  of  disease  due 
to  Legionella  spp.  is  broad  and  ranges 
from  asymptomatic  infection  to  rapidly 
progressive  pneumonia.  Legionnaires' 
disease  cannot  be  distinguished 
clinically  or  radiographically  from 
pneumonia  caused  by  other 
agents.sei,  362  and  evidence  of  infection 
with  other  respiratory  pathogens  does 
not  rule  out  the  possibility  of 
concomitant  Legionella  spp. 
infection.3*3-3*5 

The  diagnosis  of  legionellosis  may  be 
confirmed  by  any  one  of  the  following: 
Culture  isolation  of  Leg/one//a  from 
respiratory  secretions  or  tissues,  or 
microscopic  visualization  of  the 
bacterium  in  respiratory  secretions  or 
tissue  by  immunofluorescent 
microscopy;  and,  for  legionellosis  due  to 
L.  pneumophila  serogroup  1,  detection 
of  L.  pneumophila  serogroup-1  antigens 
in  urine  by  radioimmunoassay,  or 
observation  of  a  four-fold  rise  in  L. 
pneumophila  serogroup-1  antibody  titer 
to  >1:128  in  paired  acute  and 
convalescent  serum  specimens  by  use  of 
an  indirect  immunofluorescent  antibody 
test  (IFA).36«  A  single  elevated  antibody 
titer  does  not  confirm  a  case  of 
Legionnaires'  disease  because  IFA  titers 
>1:256  are  found  in  1-16%  of  healthy 
aduIts.'*««'^-3'«> 

Because  the  above  tests  complement 
each  other,  performing  each  test  when 
Legionnaires'  disease  is  suspected 
increases  the  probability  of  confirming 
the  diagnosis. 37»  However,  because 
none  of  the  laboratory  tests  is  100% 


sensitive,  the  diagnosis  of  legionellosis 
is  not  ruled  out  even  if  one  or  more  of 
the  tests  are  negative."i.  372  Of  the 
available  tests,  the  most  specific  is 
culture  isolation  of  Legionella  sp.  from 
any  respiratory  tract  specimen.373.374 

III.  Modes  of  Transmission 

Inhalation  of  aerosols  of  water 
contaminated  with  Legionella  sp.  is 
believed  to  be  the  primary  mechanism 
of  entry  of  these  organisms  into  a 
patient's  respiratory  tract. 336  in  several 
hospital  outbreaks,  patients  were 
considered  to  be  infected  through 
exposure  to  contaminated  aerosols^ 
generated  by  cooling  towers,  showers, 
faucets,  respiratory  therapy  equipment, 
and  room-air  humidifiers.227. 37?-3«2  in 
several  studies,  aspiration  of 
contaminated  potable  water  has  been 
proposed  as  the  mode  of  transmission  to 
certain  patients.3»3-3K5  Person-to-person 
transmission,  however,  has  not  been 
observed. 

IV.  Definition  of  Nosocomial 
Legionnaires'  Disease 

The  incubation  period  for 
Legionnaires'  disease  is  generally  2-10 
days;  thus,  for  epidemiologic  purposes, 
in  this  document  and  in  the 
accompanying  recommendations  by  the 
HICPAC,  laboratory-confirmed 
legionellosis  that  occurs  in  a  patient 
who  has  spent  >10  days  continuously  in 
the  hospital  prior  to  onset  of  illness  is 
considered  definite  nosocomial 
Legionnaires'  disease,  and  laboratory- 
confirmed  infection  that  occurs  2-10 
days  after  hospitalization  is  possible 
nosocomial  infection. 

V.  Prevention  and  Control  Measures 

A.  Prevention  of  Legionnaires'  Disease 
in  Hospitals  With  No  Identified  Cases 
(Primary  Prevention) 

Prevention  strategies  in  healthcare 
facilities  with  no  cases  of  nosocomial 
legionellosis  have  varied  by  institution, 
depending  on  the  immunologic  status  of 
the  patients,  the  design  and 
construction  of  the  facility,  resources 
available  for  implementation  of 
prevention  strategies,  and  state  and 
local  regulations. 

There  are  at  least  two  schools  of 
thought  regarding  the  most  appropriate 
and  cost-effective  approach  to  prevent 
nosocomial  legionellosis,  especially  in 
hospitals  where  no  cases  or  only 
sporadic  cases  of  the  illness  are 
detected.  However,  a  study  comparing 
the  cost-benefit  ratios  of  these  strategies 
has  not  been  done. 

The  first  approach  is  based  on 
periodic,  routine  culturing  of  water 
samples  from  the  hospital's  potable 


water  system,  for  Legionella  spp-J*' 
When  a  positive  culture  is  obtained,  the 
hospital's  potable  water  system  is 
decontaminated  and  diagnostic 
laboratory  tests  for  legionellosis  are 
made  available  to  clinicians  in  the 
hospital's  microbiology  department,  so 
that  active  surveillance  for  cases  can  be 
instituted. 3IW  This  approach  is  based  on 
the  premise  that  no  cases  of  nosocomial 
legionellosis  can  occur  in  the  absence  of 
Legionella  spp.  from  the  potable  water 
system,  and,  conversely,  once  Legionella 
spp.  are  cultured  from  the  water,  cases 
of  nosocomial  legionellosis  may 
occur. 3»3. 389  Proponents  of  this  strategy 
indicate  that  when  physicians  are 
informed  that  the  potable  water  system 
of  the  hospital  is  culture-positive  for 
Legionella  spp..  they  are  more  inclined 
to  conduct  the  necessary  tests  for 
legionellosis. 'x*  A  potential  advantage 
of  this  approach  is  the  lower  cost  of 
culturing  a  limited  number  of  water 
samples,  if  the  testing  is  done 
infrequently,  compared  with  the  cost  of 
routine  laboratory  diagnostic  testing  for 
legionellosis  in  all  patients  with 
nosocomial  pneumonia  in  hospitals  that 
have  had  no  cases  of  nosocomial 
legionellosis. 

The  main  argimient  against  this 
approach  is  that  in  the  absence  of  cases, 
the  relationship  between  the  results  of 
water  cultures  and  the  risk  of 
legionellosis  remains  undefined.  The 
bacterium  has  been  frequently  present 
in  hospital  water  systems.^''"  often 
without  being  associated  with  known 
cases  of  disease.^so-  3-'h.  391. 392  jn  a  study 
of  84  hospitals  in  Quebec.  68%  were 
found  to  be  colonized  with  Legionella 
spp..  and  26%  were  colonized  at  >30% 
of  sites  sampled;  however,  cases  of 
Legionnaires'  disease  were  rarely 
reported  from  tliese  hospitals.*'" 
Similarly,  at  one  hospital  where  active 
surveillance  for  legionellosis  and 
environmental  culturing  for  Legionella 
spp.  were  done,  no  cases  of  legionellosis 
occurred  in  a  urology  ward  during  a  3.5- 
month  period  when  70%  of  water 
samples  from  the  ward  were  culture- 
positive  for  L.  pneumophila  serogroup 
1.33»  Interpretation  of  the  results  of 
routine  culturing  of  water  may  be 
confounded  by  variable  culture  results 
among  sites  sampled  within  a  single 
water  system  and  by  fluctuations  in  the 
concentration  of  Legionella  spp.  in  the 
same  site. 3^3. 394  in  addition,  the  risk  of 
illness  following  exposure  to  a  given 
source  may  be  influenced  by  a  number 
of  factors  other  than  the  presence  or 
concentration  of  organisms;  these 
include  the  degree  to  which 
contaminated  water  is  aerosolized  into 
respirable  droplets,  the  proximity  of  the 
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infectious  aerosol  to  potential  host,  the 
susceptibility  of  the  host,  and  the 
virulence  properties  of  the 
contaminating  strain.'*'-*''  Thus,  data 
are  insuiTicient  to  assign  a  level  of  risk 
of  disease  even  on  the  basis  of  the 
number  of  colony-forming  units 
detected  in  samples  from  the  hospital 
environment.  By  routinely  culturing 
water  samples,  many  hospitals  will  have 
to  be  committed  to  water- 
decontamination  programs  to  eradicate 
Legionella  spp.  Because  of  this  problem, 
routine  monitoring  of  water  from  the 
hospital's  potable  water  system  and 
from  aerosol-producing  devices  is  not 
widely  recommended.^^s 

The  second  approach  to  prevent  and 
control  nosocomial  legionellosis  is  by: 
(a)  Maintaining  a  high  index  of 
suspicion  for  legionellosis  and 
appropriately  using  diagnostic  tests  for 
legionellosis  in  patients  with 
nosocomial  pneimionia  who  are  at  high 
risk  of  developing  the  disease  and  dying 
from  the  infection,'"*-399  (b)  initiating  an 
investigation  for  a  hospital  source  of 
Legionella  spp.  upon  identification  of 
one  laboratory -con  firmed  case  of 
definite  or  two  laboratory-confirmed 
cases  of  possible  nosocomial 
Legionnaires'  disease,  and  (c)  routinely 
maintaining  cooling  towers  and  using 
only  sterile  water  for  filling  and 
terminal  rinsing  of  nebulization  devices. 

In  hospitals  with  no  identified  cases 
of  legionellosis,  further  study  is  needed 
of  the  cost-benefit  ratio  of  control 
measures  aimed  at  creating  an 
environment  that  is  not  conducive  to 
survival  or  multiplication  of  Legionella 
spp.,  e.g.,  routine  maintenance  of 
potable  water  at  >50°C  or  <20''C  at  the 
tap  or  chlorination  of  heated  water  to 
achieve  1-2  mgJL  free  residual  chlorine 
at  thetap.3».3">?93,«o-«3 

B.  Prevention  of  Legionnaires'  Disease  in 
Hospitals  With  Identified  Cases 
(Secondary  Prevention) 

The  indications  for  a  full-scale 
environmental  investigation  to  search 
for  and  subsequently  decontaminate 
identified  sources  of  Legionella  spp.  in 
hospital  environments  remain  to  be 
elucidated,  and  probably  vary  from 
hospital  to  hospital.  In  institutions 
where  as  few  as  1-3  nosocomial  cases 
are  identified  over  a  period  of  up  to 
several  months,  intensified  siuveillance 
for  Legionnaires'  disease  has  frequently 
detected  numerous  additional 
cases.«7-  37*.  3S0.40I  This  suggests  the 
need  for  a  low  threshold  for  initiating  an 
investigation  following  the 
identification  of  nosocomial,  laboratory- 
confirmed  cases  of  legionellosis. 
However,  when  developing  a  strategy  to 
respond  to  such  an  identification. 


infection-control  personnel  should 
consider  the  level  of  risk  of  nosocomial 
acquisition  of,  and  mortality  from, 
Legionella  spp.  infection  at  their 
particular  hospital. 

An  epidemiologic  investigation  of  the 
source  of  Legionella  spp.  involves 
several  important  steps,  including 
retrospective  review  of  microbiologic 
and  medical  records,  active  surveillance 
to  identify  all  recent  or  ongoing  cases  of 
legionellosis,  identification  of  risk 
factors  (including  environmental 
exposures  for  infection,  such  as 
showering  or  use  of  respiratory-therapy 
equipment),  collection  of  water  samples 
from  environmental  sources  implicated 
by  the  epidemiologic  investigation  and 
from  other  potential  sources  of 
aerosolized  water,  and  subtype- 
matching  be^,veen  legionetlae  isolated 
from  patients  and  environmental 
6amples.«2.«x-«*  The  latter  step  can  be 
crucial  in  supporting  epidemiologic 
evidence  of  a  link  between  human 
illness  and  a  specific  source.*" 

In  hospitals  where  the  heated-water 
system  has  been  identified  as  the  source 
of  the  organism,  the  system  has  been 
decontaminated  by  pulse  (one-time) 
thermal  disinfection  or  superheating 
(i.e..  flushing  for  at  least  5  minutes  each 
distal  outlet  of  the  hot-water  system 
with  water  at  >65°C)  and 
hyperchlorination  (flushing  all  outlets 
of  the  hot-water  system  with  water 
containing  ^10  mg/L  free  residual 
chlorine).«>3«»-«'o  Following  either  of 
these  procedures,  most  hospitals 
maintain  heated-water  at  ^50°C  or 
<20°C  at  the  tap  or  chlorinate  heated 
water  to  achieve  1-2  mg/L  fi-ee  residual 
chlorine  at  the  tap. "a.3«3..w.  400-403 
Additional  measures,  such  as  physical 
cleaning  or  replacement  of  hot-water 
storage  tanks,  water-heaters,  faucets, 
and  showerheads,  may  be  required 
because  scale  and  sediment  that  provide 
organisms  protection  from  the  biocidal 
effects  of  heat  and  chlorine,  may 
accumulate  in  them.34A.403  Alternative 
methods  for  control  and  eradication  of 
legionellae  in  water  systems,  such  as 
treatment  of  water  with  ozone, 
ultraviolet  light,  or  heavy  metal  ions, 
have  limited  the  growth  of  legionellae 
under  laboratory,3*<«"*'2  or,  in  the 
case  of  ultraviolet  light,  operating 
conditions.*' J  However,  further  data  are 
needed  regarding  the  efficacy  of  these 
methods  when  used  in  hospital  water 
systems  *'*  before  they  can  be 
considered  standard.  In  hospitals  where 
the  cooling  towers  are  contaminated, 
measures  for  decontamination  have 
been  previously  published.*" 

For  highly  immunocompromised 
patients,  other  preventive  measures 
have  been  used.  At  one  hospital. 


immunosuppressed  patients  were 
restricted  bam  taking  showers,  and,  for 
these  patients,  only  sterile  water  was 
used  for  drinking  or  flushing  iMsogastric 
tubes;  »»*  In  another  hospital,  a 
combined  approach,  consisting  of 
continuous  heating,  particulate 
filtraticm,  ultraviolet  treatment,  and 
monthly  pulse  hyperchlorination  of  the 
water  supply  of  the  bone-marrow 
transplant  unit,  was  used  to  decrease 
the  incidence  of  Legionnaires' 
disease.*' 3 

In  view  of  the  high  cost  of  an 
environmental  investigation  and  of 
instituting  control  measures  to  eradicate 
Legionella  spp.  from  sources  in  the 
hospital  *i6.*'7  and  the  differential  risk, 
based  on  host  factors,  for  acquiring 
nosocomial  legionellosis  and  of  having 
severe  and  fatal  infection  with  the 
microorganism,  the  decision  to  search 
for  and  the  choice  of  procedures  to 
eradicate  hospital  environmental 
sources  of  Legionella  spp.  should  take 
into  account  the  type  of  patient 
population  served  by  the  hospital. 

ASPERGILLOSIS 

I.  Epidemiology 

Aspergillus  spp.  are  ubiquitous  fungi, 
commonly  occurring  in  soil,  water,  and 
decaying  vegetation.  Aspergillus  spp. 
have  been  cultured  from  unfiltered  air, 
ventilation  systems,  contaminated  dust 
dislodged  during  hospital  renovation 
and  construction,  horizontal  surfaces, 
food,  and  ornamental  plants.*'* 

A.  fumigatus  and  A.  flavus  are  the 
most  frequently  isolated  Aspergillus 
spp.  in  patients  with  proven 
aspergillosis.*'"*  Nosocomial 
aspergillosis  has  been  recognized 
increasingly  as  a  cause  of  severe  illness 
and  mortality  in  highly 
immunocompromised  patients,  e.g., 
patients  undergoing  chemotherapy  and/ 
or  organ  transplantation,  including 
bone-marrow  transplantation  for 
hematologic  and  other  malignant 
neoplasms.*»»-«23 

The  most  important  nosocomial 
infection  due  to  Aspergillus  spp.  is 
pneumonia.**  Hospital  outbreaks  of 
pulmonary  aspergillosis  have  occurred 
mainly  in  granulocytopenic  patients, 
especially  in  bone-marrow  transplant 
units.*2*-*3'»  Although  invasive 
aspergillosis  has  been  reported  in 
recipients  of  solid-organ  transplants 
(e.g.,  heart  or  kidney),*3i-4J3  the 
incidence  of  Aspergillus  spp.  infections 
in  these  patients  has  been  lower  than  in 
recipients  of  bone-marrow  transplants, 
probably  because  of  the  recent  decrease 
in  the  use  of  corticosteroids  and  the 
introduction  of  cycIosporine.*M.436  in 
solid-organ  transplant  recipients,  the 
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efficacy  of  infection  control  measures, 
such  as  provision  of  protected 
environments  and  prophylaxis  with 
antifungal  agents,  in  preventing 
aspergillosis  has  not  been  well 
evaluated.^'- ■♦34.437-439  in  one  study  of 

heart-transplant  recipients,  protective 
isolation  of  patients  alone  failed  to 
prevent  fungal  infections.**" 

The  reported  attributable  mortality 
from  invasive  pulmonary  aspergillosis 
has  varied,  depending  on  the  patient 
population  studied.  Rates  have  been  as 
high  as  95%  in  recipients  of  allogeneic 
bone-marrow  transplants  and  patients 
with  aplastic  anemia,  compared  with 
rates  of  13-80%  in  leukemic 
patients.**'-^' 

II.  Pathogenesis 

In  contrast  to  most  bacterial 
pneumonias,  the  primary  route  of 
acquiring  Aspergillus  sp.  infection  is  by 
inhalation  of  the  fungal  spores.  In 
severely  immunocompromised  patients, 
primary  Aspergillus  spp.  pneumonia 
results  from  local  lung  tissue 
invasion.*"- **4. 445  Subsequently,  the 
fungus  may  disseminate  via  the 
bloodstream  to  involve  multiple  other 
deep  organs.*"  44S.  446  \  role  for 
nasopharyngeal  colonization  with 
Aspergillus  spp.,  as  an  intermediate  step 
before  invasive  pulmonary  disease,  has 
been  proposed,  but  remains  to  be 
elucidated.*3«.**''.44»t  On  the  other  hand, 
colonization  of  the  lower  respiratory 
tract  by  Aspergillus  spp.,  especially  in 
patients  with  preexisting  lung  disease 
such  as  chronic  obstructive  lung 
disease,  cystic  fibrosis,  or  inactive 
tuberculosis,  has  predisposed  patients 
to  invasive  pulmonary  and/or 
disseminated  infection.*"- **5*** 

III.  Diagnosis 

Diagnosing  pneumonia  due  to 
Aspergillus  spp.  is  often  difficult 
without  performing  invasive 
procedures.  Bronchoalveolar  lavage  has 
been  a  useful  screening  test,**^-*^^  but 
lung  biopsy  is  still  considered  the  most 
reliable  technique.*'-  Histopathologic 
demonstration  of  tissue  invasion  by 
fungal  hyphae  has  been  required  in 
addition  to  isolation  of  Aspergillus  spp. 
from  respiratory  tract  secretions  because 
the  latter,  by  itself,  may  indicate 
colonization.*'*  However,  when 
Aspergillus  spp.  is  grown  from  the 
sputum  of  a  febrile,  granulocytopenic 
patient  with  a  new  pulmonary  infiltrate, 
it  is  highly  likely  that  the  patient  has 
pulmonary  aspergillosis. ♦*''■  *-''  Routine 
blood  cultures  are  remarkably 
insensitWe  for  detecting  Aspergillus 
spp.,*'*  and  systemic  antibody 
responses  in  immunocompromised 
patients  are  likely  to  be  unreliable 


indicators  of  infection.*'^*''  Antigen- 
based  serologic  assays  are  now  being 
developed  in  an  attempt  to  allow  for  the 
rapid  and  specific  diagnosis  of 
Aspergillus  spp.  infections;  however, 
their  clinical  usefulness  is  presently 
undefined.*«>.  46i 

rV.  Risk  Factors  and  Control  Measures 

The  major  risk  factor  for  invasive 
aspergillosis  is  severe  and  prolonged 
granulocytopenia,  both  disease-  and 
therapy-induced.*''^  Since  bone-marrow 
transplant  recipients  experience  the 
most  severe  degree  of  granulocytopenia, 
they  probably  constitute  the  population 
at  highest  risk  of  developing  invasive 
aspergillosis.**^-  **i  The  tendency  of 
bone-marrow  transplant  recipients  to 
develop  severe  granulocytopenia 
(<1,000  polymorphonuclears/ ^.1}  is 
associated  with  the  type  of  graft  they 
receive.  While  both  autologous  and 
allogeneic  bone-marrow  transplant 
recipients  are  severely  granulocytopenic 
for  up  to  4  weeks  after  the  transplant 
procedure,  allogeneic-transplant 
recipients  may,  in  addition,  develop 
acute  or  chronic  graft-versus-host 
disease.  The  latter  may  occur  up  to 
several  months  after  the  procedure,  and 
the  disease  and/ or  its  therapy  (often 
with  high  doses  of  corticosteroids, 
cyclosporine.  and  other 
immunosuppressive  agents)  may  result 
in  severe  granulocytopenia. 
Consequently,  in  developing  strategies 
to  prevent  invasive  Aspergillus  spp. 
.infection  in  bone-marrow-transplant 
patients,  infection  control  personnel 
should  consider  exposures  of  the  patient 
to  the  fungus  not  only  during  the 
patient's  immediate  posttransplantation 
period,  but  also  other  exposures  (e.g.,  at 
home  or  in  an  ambulatory-care  setting) 
subsequent  to  the  immediate 
posttransplant  period,  when  the  patient 
(especially  allogeneic-transplant 
recipients)  may  again  manifest  severe 
granulocytopenia.  To  help  address  this 
problem,  various  studies  are  now  in 
progress  to  evaluate  newer  methods  of 
enhancing  host  resistance  to  invasive 
fungal  (and  other)  infections,  and  of 
eliminating  or  suppressing  respiratory 
fungal  colonization  of  the  upper 
respiratory  tract.  These  methods 
include,  respectively,  the  use  of 
granulocyte-colony-stimulating  factors 
and  intranasal  application  of 
amphotericin  B,  or  oral  or  systemic 
antifungal  drug  prophylaxis.*'"-*''*-**' 
For  solid-organ  transplant  recipients, 
risk  factors  for  invasive  aspergillosis 
have  not  been  as  extensively  studied.  In 
one  study  of  liver-transplant  recipients, 
risk  factors  for  invasive  infection  with 
Aspergillus  sp.  identified  by  univariate 
analysis  included  preoperative  and 


postoperative  receipt  of  steroids  and 
antimicrobial  agents,  and  prolonged 
duration  of  transplant  surgery.*** 

The  presence  of  aspergilli  in  the 
hospital  environment  is  the  major 
extrinsic  risk  factor  for  the  occurrence  of 
opportunistic  invasive  Aspergillus  sp. 
infection.*"**^  Environmental 
disturbances  due  to  construction  and/or 
renovation  activities  in  and  around 
hospitals  markedly  raise  the  airborne 
Aspergillus  spp.  spore  counts  in  such 
hospitals  and  have  been  associated  with 
nosocomial 

aspergillosis.*^*.  *2»-  *29. 470-473  in 
addition,  aspergillosis  in  high-risk 
immunosuppressed  patients  has  been 
associated  with  other  hospital 
environmental  reservoirs,  including  bird 
droppings  in  air  ducts  supplying  high- 
risk  patient  areas,*'*  and  contaminated 
fireproofing  material  or  damp 
wood.*'"-  *'•' 

A  single  case  of  nosocomial 
Aspergillus  spp.  pneumonia  is  often 
difficult  to  link  to  a  specific 
environmental  exposure.  However, 
additional  cases  may  remain  undetected 
without  an  active  search  that  includes 
an  intensive  retrospective  review  of 
microbiologic,  histopathologic,  and 
postmortem  records;  notification  of 
clinicians  caring  for  high-risk  patients: 
and  establishment  of  a  system  for 
prospective  surveillance  for  additional 
cases.  When  additional  cases  are 
detected,  the  likelihood  is  increased  that 
a  hospital  environmental  source  of 
Aspergillus  spp.  can  be 
identified. *2*-  *■!'<-  *7(»-*75  Previous 
investigations  have  shown  the 
importance  of  construction  activities 
and/or  fungal  "contamination"  of 
hospital  air-handling  systems  as  major 
sources  for  outbreaks.*-*-  *2*-  *-»<•  470-474 
New  molecular  typing  techniques, 
namely  karyotyping*'*  and  DNA 
endonuclease  profiling  (now  available 
fjpn>\.  fumigatus)*''''  may  significantly 
aid  in  identifying  the  source  of  an 
outbreak. 

Outbreaks  of  invasive  aspergillosis 
reinforce  the  importance  of  maintaining 
an  environment  as  free  of  Aspergillus 
spp.  spores  as  possible  for  patients  with 
severe  granulocytopenia.  To  achieve 
this  goal,  specialized  services  in  many 
large  hospitals,  in  particular  bone- 
marrow  transplant  services,  have 
installed  "protected  environments"  for 
the  care  of  their  high-risk,  severely 
granulocytopenic  patients,  and 
increased  their  vigilance  during  hospital 
construction  and  routine  maintenance 
of  hospital  air-filtration  and  ventilation 
systems,  to  prevent  exposing  high-risk 
patients  to  bursts  of  fungal 

spores.*^*-  *^*'-  *70-474,  47H-4H3 
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While  the  exact  configuration  and 
specifications  of  the  protected 
environments  may  vary  between 
hospitals,  these  patient-care  areas  are 
built  to  minimize  hingal  spore  counts  in 
air  by  maintaining  (a)  high-efficiency 
filtration  of  incoming  air  as  it  enters  the 
room  (i.e.,  at  point  of  use)  with  HEPA 
filters  that  are  99.97%  efficient  in 
filtering  0.3^-sized  particles,  (b)  directed 
room  airflow — from  intake  on  one  side 
of  the  room,  across  the  patient,  and  out 
through  the  exhaust  on  the  opposite 
side  of  the  room,  (c)  positive  room-air 
pressure  relative  to  the  corridor,  (d) 
well-sealed  rooms,  and  (e)  high  rates  of 
room-air  changes  (range:  15  to  >400  per 
hour).«<  ■•■'»-«"•  **»5-*«5  The  oldest  and 
most  studied  protected  environment  is  a 
room  with  laminar  airflow,  consisting  of 
a  bank  of  HEPA  filters  along  an  entire 
wall  through  which  air  is  pumped  by 
blowers  into  the  room  at  a  uniform 
velocity  (30-90  feet/minute),  forcing  the 
air  to  move  in  a  laminar,  or  at  least 
unidirectional,  pattern.*^  The  air 
usually  exits  at  the  opposite  end  of  the 
room,  and  ultra-high  (100-400  per  hour) 
air-change  rates  are  achieved.*^*  xhe  net 
effects  are;  essentially  sterile  air  in  the 
room,  minimal  air  turbulence,  minimal 
opportunity  for  microorganism  build- 
up, and  a  consistently  clean 
environment.*^* 

The  efficacy  of  a  laminar-airflow 
system  in  decreasing  or  eliminating  the 
risk  of  nosocomial  aspergillosis  in  high- 
risk  patients  has  been 
demonstrated.*".  479. 484. 4»i5  However, 

such  a  system  is  costly  to  install  and 
maintain. *»  Less  expensive  alternative 
systems  with  lower  air-change  rates  (10- 
15  per  hour)  have  been  utilized  in  some 
centers.**"**'**^  However,  studies 
comparing  the  efficacy  of  these 
alternative  systems  with  laminar-airflow 
rooms  in  eliminating  Aspergillus  spp. 
spores  and  preventing  nosocomial 
aspergillosis  are  limited.  One  institution 
employing  cross-flow  ventilation,  point- 
of-use  high-efficiency  filters,  and  15  air 
changes  per  hour  reported  that  cases  of 
nosocomial  aspergillosis  in  patients 
housed  in  these  rooms  have  occurred, 
albeit  at  a  low  rate  (3.4%).«''«7  The 
infections,  however,  were  due  to  A. 
flavus — a  species  that  was  never 
cultured  from  the  room  air,  suggesting 
that  the  patients  were  probably  exposed 
to  fungal  spores  when  they  were 
allowed  outside  their  rooms.**' 

Copper-8-quinolinolate  has  been  used 
on  environmental  surfaces 
contaminated  with  Aspergillus  spp.  to 
control  a  reported  outbreak,***  and 
incorporated  in  fireproofing  material  of 
a  newly  constructed  hospital  **'  to  help 
decrease  the  environmental  spore 


burden,  but  its  general  applicability  is 
yet  to  be  established. 

VIRAL  PNEUMONIAS 

Viruses  can  be  an  important  and  often 
unappreciated  cause  of  nosocomial 
pneumonia.*«9*9o  In  one  prospective 
study  of  endemic  nosocomial  infections, 
approximately  20%  of  patients  with 
pneumonia  had  viral  infections.*90} 
Although  early  diagnosis  and  treatment 
of  viral  infections  have  become  possible 
in  recent  years,*9'-*9*  many  hospitalized 
patients  remain  at  high  risk  for 
developing  severe  and  sometimes  fatal 
viral  infections.**"-  *9^so2  Based  on  these 
data  and  on  well-documented  outbreaks 
with  nosocomial  viral 
transmission, 5o^5<*  measures  to  prevent 
viral  transmission  should  be  instituted. 

Nosocomial  respiratory  viral 
infections  (1)  usually  follow  community 
outbreaks  that  occur  during  a  particular 
period  every  year,5<»- '«■'-* '«  (2)  confer 
only  short-term  immunity ,5"  (3)  affect 
iiealthy  and  ill  persons,*97.*w.504.5u-M4 
and  (4)  have  exogenous  sources.  A 
number  of  viruses,  including 
adenoviruses,  influenza  virus,  measles 
virus,  parainfluenza  viruses,  respiratory 
syncytial  virus  (RSV),  rhinoviruses,  and 
varicella-zoster  virus  can  cause 
nosocomial  pneumonia;*"'-  *<»•  «*  s  1  s-52 1 
however,  adenoviruses,  influenza  or 
parainfluenza  viruses,  and  RSV  have 
been  reported  to  account  for  most  (70%) 
of  nosocomial  pneumonias  due  to 
viruses.'22.s23 

Because  influenza  and  RSV  infections 
account  for  a  substantial  portion  of 
morbidity  and  mortality  due  to  viral 
pneumonia  and  have  been  well  studied 
epidemiologically,  this  section  focuses 
on  the  principles  and  approaches  to 
control  these  infections.  However, 
because  the  modes  of  transmission  of 
RSV  (i.e.,  by  large  droplets  or  by  contact 
with  contaminated  hands  or  other 
fomites)  are  the  same  as  those  of 
parainfluenza  viruses  and  similar  to 
those  of  adenoviruses  and  rhinoviruses 
(i.e.,  mainly  by  large  droplets  or  contact 
with  contaminated  hands  or  other 
fomites,  but  also  possibly  by  aerosol 
inhalation),  infection-control  measures 
recommended  for  RSV  infection  are 
applicable  to  infections  caused  by  the 
other  three  viruses.52*-529  Prevention  of 
nosocomial  infections  due  to  measles 
and  varicella-zoster  is  addressed  in 
another  document.*'^ 

RSV  INFECTION 
I.  Epidemiology 

RSV  infection  is  most  common  during 
infancy  and  early  childhood,  but  may 
also  occur  in  adults. '  J*,  s '2- 5' 5- 5M-"  I 

Infection  usually  causes  mild  or 
moderately  severe  upper  respiratory 


illness.  However,  life-threatening 
pneumonia  or  bronchiolitis  has  been 
reported  in  children  with  chronic 
cardiac  and  pulmonary  disease, 
immunocompromised  patients,  and  the 
elderly  .*'■'-  *»».  su.  5  u.  532. 533 

Recent  surveillance  of  10  U.S. 
hospital  laboratories  pwrforming 
cultures  for  RSV  suggests  that 
community  outbreaks  occur  yearly 
between  Etecember  and  March,  last  from 
3-5  months,  and  are  associated  with 
increased  hospitalization  and  deaths 
among  infants  and  young  children.'^ 
During  community  outbreaks  of  RSV, 
children  admitted  to  the  hospital  with 
respiratory  symptoms  often  serve  as 
reservoirs  for  RSV. 503,  ws 

II.  Diagnosis 

The  clinical  characteristics  of  RSV 
infection,  especially  in  neonates,  are 
often  indistinguishable  from  those  of 
other  viral  respiratory  tract 
infections.*'*-*"*  Culture  of  RSV  from 
respiratory  secretions  remains  the  "gold 
standard"  for  diagnosis.  Although  rapid 
antigen-detection  kits  utilizing  direct 
immunofluorescence  or  enzyme-linked 
immunosorbent  assay  are  available  and 
can  provide  results  within  hours,  the 
benefit  of  using  these  tests  to  identify 
infected  and  susceptible  patients 
depends  on  the  sensitivity  and 
specificity  of  the  test.  The  reported 
sensitivity  and  specificity  of  RSV 
enzyme  immunoassays  vary  between 
80%  and  95%,  and  may  even  be  lower 
in  actual  practice."*-***  in  general,  once, 
laboratory -confirmed  cases  of  RSV 
infection  are  identified  in  a  hospital,  a 
presumptive  diagnosis  of  RSV  infection 
in  subsequent  cases  with  manifestations 
suggestive  of  RSV  infection  may  be 
acceptable  for  infection  control 
purposes. 

ni.  Modes  of  Transmission 

RSV  is  present  in  large  numbers  in  the 
respiratory  secretions  of  symptomatic 
persons  infected  with  the  virus  and  can 
be  transmitted  directly  via  large  droplets 
during  close  contact  with  such  persons, 
or  indirectly  via  RSV-contaminated 
hands  or  fomites.*^*  524,  jrs  The  portal  of 
entry  is  usually  the  conjunctiva  or  the 
nasal  mucosa.*^  Inoculation  by  RSV- 
contaminated  hands  is  the  usual  way  of 
depositing  the  virus  onto  the  eyes  or 
nose.***'-  *2*-526  Hands  can  become 
contaminated  through  handling  of 
infected  persons'  respiratory  secretions 
or  contaminated  fomites. *2*  *-* 

In  nosocomial  RSV  outbreaks  in 
which  the  viral  isolates  were  typed, 
more  than  one  strain  of  RSV  has  often 
been  identified.*"*- *'*•*"  suggesting 
multiple  sources  of  the  virus.  Potential 
sources  include  patients,  hospital  staff, 
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and  visitors.  Because  infected  tniants 
shed  \xrge  amounts  of  virus  in  their 
respiratory  secretions  and  easily 
contaminate  their  immediate 
surroundings,  they  are  a  major  reservoir 
for  RSV.*«  Hospital  staff  may  become 
infected  after  exposiue  in  the 
community**'  or  in  the  hospital,  and  in 
turn,  infect  patients,  other  health-care 
workers,  or  hospital  visit ors.*'*-*'*^ 

IV.  Control  Measures 

Various  combinations  of  control 
measures  ranging  from  the  simple  to  the 
complex  have  been  effective,  to  some 
degree  or  other,  in  preventing  and 
controlling  nosocomial  R5V 
infection. 2'5.5*2-5<9  Successful  programs 
have  had  two  elements  in  common: 
implementation  of  contact-isolation 
precautions,  and  compliance  with  these 
precautions  by  healthcare  persarmel.  In 
theory,  strict  handwashing  should 
prevent  most  nosocomial  RSV 
infections.  However,  health-care 
workers'  handwashing  practices  have 
always  been  poor,  even  in  institutions 
with  good  educational  progra1nE.210.2n 
Thus,  other  preventive  measures  are 
usually  relied  upon  to  prevent  RSV 
infection. 

The  basic  precautioi^  that  have  been 
associated  with  decreased  incidence  of 
nosocomial  RSV  infections  are  gloving 
and  gowning.2'5  Gloving  has  helped 
decrease  transmission  probably  because 
gloves  remind  palient-care  personnel  to 
comply  with  handwashing  and  other 
precautions,  and  deter  persons  from 
touching  their  eyes  or  noses.  The 
benefits  from  gloving,  however,  are 
offset  if  gloves  are  not  changed  between 
patients  or  after  contact  with 
contaminated  fomites.  aiui  if  hands  are 
not  adequately  washed  after  glove 
removal. 2"«  Gowning,  in  combination 
with  gloving,  during  contact  with  RSV- 
infected  infants  or  their  immediate 
environment  has  been  used  successfully 
to  prevent  infection.^'s  In  addition,  the 
use  of  eye-nose  goggles  rather  than 
masks  has  protected  healthcare  workers 
from  infection:  ho%*>ever.  eye-nose 
goggles  are  not  widely  available  and  are 
inconvHuent  to  wear.***-  ^^ 

Additional  measures  may  be 
indicated  to  control  ongoing  nosocomial 
transmission  of  RSV  or  to  prevent 
transmission  to  patients  at  high  risk  Loi 
serious  complications  of  infections, 
such  as  those  with  compromised 
cardiac,  pulmonary,  or  inunune 
systems.  The  following  additional 
control  measures  have  been  used  in 
various  combinations:  (1)  Use  of  private 
rooms  for  infected  patients  OR 
cohorting  of  infected  patients,  with  or 
without  pse-admission  screening  by 
rapid  laboratory  diagnostic  tests.  (2) 


cohorting  of  personnel,  (3j  eioclusion  of 
healthcare  workers  who  have  symptoms 
of  upper  respiratory  tract  infection  from 
the  care  of  uninfected  patients  at  high 
risk  of  severe  or  fatal  RSV  infection,  e.g.. 
infants,  (4)  limiting  visitors,  and  (5) 
postponing  admission  of  patients  at 
high  risk  of  complications  from  RSV 
infection.2'i-5*J"5""-5*9  Although  the 
exact  role  of  each  of  these  measures  has 
not  been  fully  elucidated,  their  use  for 
control  of  outbreaks  seems  prudent. 

INFLUENZA 

I.  Epidemiology 

Pneumonia  in  patients  with  influenza 
may  be  due  to  the  influenza  virus  itself, 
secondary  bacterial  infection,  or  a 
combination  of  both."'-**^  Influenza- 
associated  pneumonia  can  occin"  in  airy 
person,  but  is  more  common  in  the  very 
young  or  old  and  in  persons  in  any  age 
group  with  immunosuppression  or 
certain  chronic  medical  conditions  such 
as  severe  underlying  heart  or  lung 
disease." '•»*-*«* 

Influenza  typically  occurs  annually  in 
the  winter  between  December  and  April; 
peak  activity  in  a  community  usually 
lasts  from  6  to  8  weeks  during  this 
period."^- "«  During  influenza 
epidemics  in  the  community, 
nosocomial  outbreaks  may  occur  and 
are  characterized  by  abrupt  onset  and 
rapid  transmission. s**-**'  Most  reported 
institutional  outbreaks  of  influenza  have 
occurred  in  nursing  homes;  however, 
hospital  outbreaks  have  been  reported 
on  f)ediatric  and  chronic-care  wards,  as 
well  as  on  medical  and  neonatal 
intensive  care  units.***-  s*a-»*5 

Influenza  is  believed  to  be  spread 
from  person  to  person  by  direct 
deposition  of  virus-laden  large  droplets 
onto  the  mucosal  surfaces  of  the  upper 
respirator)'  tract  of  an  individual  during 
close  contact  with  an  infected  person,  as 
well  as  by  droplet  nuclei  or  small- 
particle  aerosols.***- *»  The  extent  to 
which  transmission  may  occur  by  virus- 
contaminated  hands  or  fomites  is 
unknown:  however,  it  is  not  the  primary 
mode  of  spread. ''o 

The  most  important  reservoirs  of 
influenza  virus  are  infected  persons, 
and  the  period  of  greatest 
communicability  is  during  the  first  3 
days  of  illness:  however,  the  virus  can 
be  shed  before  onset  of  symptoms,  and 
up  to  7  or  more  days  after  illness 
onset.»o***^*^' 

n.  Diagnosis 

Influenza  is  clinically 
indistinguishable  from  other  febrile 
respiratory  illnesses,  but  during 
outbreaks -with  laboratary-confinned 
cases,  a  |»esumptive  diagnosis  of  the 


infection  can  be  made  in  cases  with 
similar  manifestations.*^^  in  the  past, 
diagnosis  of  influenza  was  made  by 
virus  isolation  trom  nasopharyngeal 
secretions  or  by  serologic  conversion,  i^ 
but  recently  developed  rapid  diagnostic 
tests  that  are  similar  to  culture  in 
sensitivity  and  specificity  allow  early 
diagnosis  and  treatment  of  cases  and 
provide  a  basis  for  prompt  initiation  of 
antiviral  prophylaxis  as  part  of  outbreak 
control.*'^*'" 

ni.  Prerention  and  Control  Measures 

Vaccination  of  persons  at  high  risk  for 
complications  of  influenza  is  currently 
the  most  effective  measure  for  reducing 
the  impact  of  influenza,  and  should  be 
done  before  the  influenza  season  each 
year.  Such  persons  include  those  >65 
years  of  age;  those  in  long-term-care 
units;  those  with  chronic  disorders  of 
the  pulmonary  or  cardiovascular 
systems,  those  with  diabetes  melhtus, 
renal  dysfunction,  hemoglobinopathies, 
musculo-skeletal  disorders,  or 
immunosuppression;  and  children  6 
months-IB  years  of  age  who  are 
receiving  long-term  aspirin 
therapy.***- *'^*8'  When  high 
vaccination  rates  are  achieved  in  closed 
or  semi-closed  settings,  the  risk  of 
outbreaks  is  reduced  because  of 
induction  of  herd  immunity .'"^.sm 

When  an  institutional  outbreak  is  due 
to  influenza  A,  antiviral  agents  may  be 
used  both  for  treatment  of  ill  persons 
and  as  prophylaxis  for  others.*"*  Two 
related  antiviral  agents,  amantadine 
hydrochloride  and  rimantadine 
hydrochloride,  are  effective  against 
influenza-A.  but  not  influenza-B. 
virus.**'.  »•»-«-'  These  agents  can  be  used 
(1)  for  short-term  prophylaxis  after  late 
vaccination  of  hign-risk  persons:  (2)  as 
prophylaxis  for  persons  for  whom 
vaccination  is  contraindicated;  (3)  as 
prophylaxis  for  immimocompromised 
persons  who  may  not  produce 
protective  levels  of  antibody  in  response 
to  vaccination;  (4)  for  prophylaxis  for 
unvBCcinated  healthcare  workers  who 
provide  care  to  high-risk  patients,  either 
for  the  duration  of  influenza  activity  in 
the  community  or  until  immunity 
develops  after  vaccination;  and  (5)  When 
vaccine  strains  do  not  closely  match  the 
epidemic  viral  strain.*** 

Amantadine  iias  been  available  in  the 
United  States  far  many  years; 
rimantadine  has  just  recently  been 
approved  for  use.  Both  drugs  protect 
against  all  naturallyeccurring  strains  of 
type  A  influenza  virus;  thus,  antigenic 
changes  in  the  virus  that  may  reduce 
vaccine  efGcacy  do  not  alter  the 
effectiveness  of  amantadine  or 
rimantadine.  Both  are  70-90%  effective 
in  preventing  illness  if  taken  befoi« 
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exposure  to  influenza  A  virus.ss'-SM  In 
addition,  they  lessen  the  severity  and 
duration  of  illness  due  to  influenza  A 
when  administered  within  24-48  hours 
after  onset  of  symptoms.sw.  590 
Amantadine  can  limit  nosocomial 
spread  of  influenza  A  if  it  is 
administered  to  all  or  most  patients  at 
the  time  influenza  is  recognized  in  a 
facility.5*2.»'-592 

Side  effects  from  amantadine  are  more 
common  than  those  from  rimantadine; 
they  include  mild  and  transitory 
nervousness,  insomnia,  impaired 
concentration,  mood  changes,  light- 
headedness, anorexia,  and  nausea. 
These  symptoms  have  been  reported  in 
5-10%  of  healthy  young  adults 
receiving  200  mg  of  the  drug  per 
day.^wsM  In  the  elderly,  the  symptoms 
may  be  more  severe;  in  addition, 
dizziness  and  ataxia  are  more  common 
in  this  age  group.w^.s**  Thus,  it  is 
recommended  that  for  persons  ^65  years 
of  age  and/ or  those  who  have  renal 
insufficiency,  amantadine  dosage 
should  be  reduced  to  <100  mg  per  day. 
Further  reductions  are  recommended  on 
the  basis  of  the  patient's  creatinine 
clearance.^*'- 59*  However,  because 
recommended  dosages  based  on 
creatinine  clearance  may  provide  only  a 
rough  estimate  of  the  optimal  dose  for 
a  given  patient,"'  such  persons  should 
be  carefully  observed  so  that  adverse 
reactions  can  be  recognized  promptly 
and  the  dose  further  reduced  or  the  drug 
discontinued,  if  necessary. 

Emergence  of  amantadine-  and 
rimantadine-resistant  strains  of 
influenza  A  virus  has  been  observed  in 
persons  who  receive  these  drugs  for 
treatment  of  the  infection. "s.  599  Because 
of  the  potential  risk  of  transmission  of 
resistant  viral  strains  to  close  contacts  of 
persons  receiving  amantadine  or 
rimantadine  for  treatment  ,'99, 600  to  the 
extent  possible,  infected  persons  taking 
either  drug  should  avoid  contact  with 
others  during  treatment  and  for  2  days 
after  discontinuing  treatment  .*«'«o' 
This  is  particularly  important  if  the 
contacts  are  uninfected  persons  taking 
amantadine  or  rimantadine  for 
prophy  laxis.*oo.  602 

Vaccination  of  high-risk  patients  and 
of  hospital  persormel  before  the 
influenza  season  is  the  primary  focus  of 
efforts  to  prevent  and  control 
nosocomial  influenza."'.  5M.603  The 
decision  to  use  amantadine  or 
rimantadine  as  an  adjunct  to 
vaccination  in  the  prevention  and 
control  of  nosocomial  influenza  is  based 
in  part  on  results  of  virologic  and 
epidemiologic  surveillance  in  the 
hospital  and  the  community.  When 
outbreaks  of  influenza  A  occur  in  a 
hospital,  and  antiviral  prophylaxis  of 


high-risk  persons  and  treatment  of  cases 
is  undertciken,  administration  of 
amantadine  or  rimantadine  is  begun  as 
early  in  the  outbreak  as  possible  to 
reduce  transmission.**^-'**-"'.**^ 

Measiu^s  other  than  vaccination  and 
chemoprophylaxis  with  amantadine  or 
rimantadine  have  been  recommended 
for  control  of  nosocomial  influenza 
outbreaks.  Because  influenza  can  be 
transmitted  during  contact  with  an 
infected  person,  contact-isolation 
precautions,  such  as  placing  a  patient 
symptomatic  with  influenza  in  a  private 
room,  cohorting  of  patients  with 
influenza,  and  masking  upon  entering  a 
room  with  f>ersons  with  influenza  have 
been  recommended.^'^  Handwashing, 
gloving,  and  gowning  by  healthcare 
workers  during  the  period  of  viral 
shedding  by  patients  have  also  been 
recommended,  but  the  exact  role  of 
these  measures  in  preventing  influenza 
transmission  remains  to  be 
elucidated.2'3- »«'.«>*  Although  influenza 
can  be  transmitted  via  the  airborne 
route,  the  efficacy  of  placing  infected 
p>ersons  in  rooms  with  negative  pressure 
in  relation  to  their  immediate 
environment  has  not  been  assessed.  In 
addition,  this  measure  may  be 
impractical  during  institutional 
outbreaks  that  occur  in  the  midst  of  a 
community  epidemic  of  influenza 
because  many  newly  admitted  patients 
and  healthcare  workers  may  be  infected 
with  the  virus;  thus,  the  hospital  would 
face  the  logistical  problem  of 
accommodating  all  ill  persons  in  rooms 
with  special  ventilation.  Although 
controlled  studies  are  not  available  to 
measure  their  effectiveness,  the 
following  additional  measures  have 
been  recommended  for  consideration, 
particularly  during  severe  outbreaks:  (1) 
Curtailment  or  elimination  of  elective 
admissions,  both  medical  and  surgical; 
(2)  restriction  of  cardiovascular  and 
pulmonary  surgery;  (3)  restriction  of 
hospital  visitors,  especially  those  with 
acute  respiratory  illnesses;  and  (4)  work 
restriction  for  healthcare  workers  with 
acute  respiratory  illness.«>* 

PART  n.  RECOMMENDATIONS  FOR 
PREVENTION  OF  NOSOCOMIAL 
PNEUMONIA 

Introduction 

The  recommendations  are  presented 
according  to  the  etiology  of  the 
infection,  in  the  following  order: 
bacterial  pneumonia,  including 
Legionnaires'  disease;  fungal 
pneumonia  (aspergillosis);  and  virus- 
associated  pneumonia  (RSV  and 
influenza  infections).  Each  topic  is 
subdivided  according  to  the  following 
general  approaches  for  nosocomial 


infection  control,  as  applicable  to  the 
infection: 

1.  Staff  education  and  infection 
surveillance; 

2.  Interruption  of  transmission  o' 
microorganisms  by  eradicating 
infecting;  microorganisms  from  their 
epidemiologically  important  reservoirs, 
and/or  preventing  person-to-person 
transmission;  and 

3.  Modifying  host  risk  for  infection. 
As  in  previous  CDC  guidelines,  each 

recommendation  is  categorized  on  the 
basis  of  existing  scientific  evidence, 
theoretical  rationale,  applicability,  and 
economic  impact.2'3.2i4A03-609  However, 
the  previous  CDC  system  of  categorizing 
recommendations  has  been  modified  as 
follows: 

CA  TEGOR  Y  /A— Strongly 
recommended  for  all  hospitals  and 
strongly  supported  by  well-designed 
experimental  or  epidemiologic  studies. 

CATEGORY  IB—  Strongly 
recommended  for  all  hospitals  and 
viewed  as  effective  by  experts  in  the 
field  and  a  consensus  of  HICPAC  based 
on  strong  rationale  and  suggestive 
evidence,  even  though  definitive 
scientific  studies  may  not  have  been 
done. 

CATEGO/?y//— Suggested  for 
implementation  in  many  hospitals. 
Recommendations  may  be  supported  by 
suggestive  clinical  or  epidemiologic 
studies,  a  strong  theoretical  rationale,  or 
definitive  studies  applicable  to  some  but 
not  all  hospitals. 

NO  RECOMMENDATION:  . 
UNRESOLVED  ISSUE.  Practices  for 
which  insufficient  evidence  or 
consensus  regarding  efficacy  exists. 

Prevention  and  Control  of  Bacterial 
Pneumonia 

I.  Stafif  Education  and  Infection 
Surveillance 

A.  Staff  Education 

Educate  healthcare  workers  regarding 
nosocomial  bacterial  pneumonias  and 
infection  control  procedures  to  prevent 
their  occiurence.o't^'^ 

CATEGORY  lA 

B.  Surveillance 

1.  Conduct  surveillance  for  bacterial 
pneumonia  in  ICU  patients  at  high-risk 
for  nosocomial  bacterial  pneumonia 
(e.g.,  patients  with  mechanically 
assisted  ventilation,  selected 
postoperative  patients)  to  determine 
trends  and  identify  potential 
problems.''->«."-39.6o.6i4-6i6  Include  data 

regarding  the  causative  microorganisms 
and  their  antimicrobial  susceptibility 
patterns.^-*  Express  data  as  rates  (e.g., 
number  of  infected  patients  or 
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infections  per  100  iCU  days  or  per  1.000 
ventilator-days)  to  facilitate  intra-  and 
inter-hospital  coinparisons.*^*"-*'' 

CATEGORY  lA 

2.  Do  not  routinely  perform 
surveillance  cultures  of  patients  or  of 
equipment  or  devices  used  for 
respiratory  therapy,  pulmonary-function 
testing,  or  delivery  of  inhalation 
anesthesia."-*^""" 

CATEGORY  lA 

II.  INTERRUPTION  OF 
TRANSMISSION  OF 
MIC&OORGAi^aSMS 

A.  Sterilization  or  Disinfection,  and 
Maintenance  of  Equipment  and  De\'ices 

1.  General  Measures 

a.  Thoroughly  clean  all  equipment 
and  devices  to  be  sterilized  or 
disinfected.  Decontaminate  equipment 
or  device  before  or  during  cleaning  if  it 
is  contaminated  with  blood  and/or 
marked  "contaminated**  and  received 
from  patients  who  are  on  certain  types 
of  isolation.2*5J*-"2 

CATEGORY  lA 

b.  Sterilize  semicritical  equipment  or 
devices,  i.e.,  items  that  touch  mucous 
membranes  (See  device  list,  Appendix 
A).  If  sterilization  is  not  feasible,  use 
high-level  disinfection  either  by  wet 
heat  pasteurization  (76°C  for  30 
minutes),  or  by  using  liquid 
disinfectants  approved  as  sterilants  or 
disinfectants  by  the  Environmental 
Protection  Agency. 2^-2«-2**^w*-*" 
Follow  disinfection  with  appropriate 
rinsing,  drying,  and  packaging,  taking 
care  not  to  contaminate  the  items  in  the 
process. 

CATEGORY  IB 

c.  Use  sterile  (not  distilled, 
nonsterile),  pyrogen-free  water  for 
rinsing  reusable  equipment  and  devices 
after  they  have  been  chemically 
disinfected.2^-233JZ34.i« 

CATEGORY  IB 

d.  Do  not  reprocess  an  equipment  or 
device  that  is  manufactured  for  single 
use  only,  unless  data  show  that 
reprocessing  the  equipment  or  device 
poses  no  threat  to  the  patient,  is  cost- 
effective,  and  does  not  change  the 
structural  integrity  or  function  of  the 
equipment  or  device."*"^ 

CATEGORY  ro 

2.  Mechanical  Ventilators,  Anesthesia 
Machines  and  Circle  Systems,  and 
Pulmonary-Function  Testing  Equipment 

a.  Do  not  rtnitiaeiy  sterihze  or 
disinfect  the  internal  mai^inery  of 


mechanical  ventilators  or  anesthesia- 
breathing  machines  and  their  circle 
systeras."*-*^ 

CATEGORY  lA 

b.  Do  not  routinely  sterilize  or 
disinfect  the  internal  machinery  of 
pulmonary-function  testing  machines 
between  uses  on  different  patients."""* 

CATEGORY  n 

3.  Ventilator  Circuits  with  Humidifiers 

a.  Do  not  routinely  change  more 
frequently  than  every  48  hours  the 
breathing  circuit,  including  tubing  and 
exhalation  valve,  and  the  attached 
bubbling  or  widt  humidifier  of  a 
ventilator  that  is  in  use  on  an  individual 
patient.»*w^J*2 

CATEGORY  lA 

b.  NO  RECOMMENDATION  for  the 
maximimi  length  of  time  after  which  the 
breathing  circuit  and  the  attached 
bubbling  or  wick  humidifier  of  a 
ventilator  in  use  on  a  patient  should  be 
changed.2*3 

U^-lRESOLVED  ISSUE 

c.  Sterilize  reusable  breathing  circuits 
and  bubbling  or  wick  humidifiers,  or 
subject  them  to  high-level  disinfection 
between  their  uses  on  different 
patients.2^J*2-2*«.2<6 

CATEGORY  IB 

d.  Periodically  drain  and  discard  any 
condensate  that  collects  in  the  tubing  of 
a  mechanical  ventilator  or  anesthesia 
machine,  taking  precautions  not  to 
allow  condensate  to  drain  toward  the 
patient.  Wash  hands  after  performing 
the  procedure  or  handling  the 

fluid.256.2« 

CATEGORY  IB 

e.  NO  RECOMMENDATION  for 
placing  a  fiher  or  trap  at  the  distal  end 
of  the  expiratory-phase  tubing  of  the 
breathing  circuit  to  collect 

conden  sate  .2-' 1 .256 

UNRESOLVED  ISSUE 

f.  Do  not  place  bacterial  filters 
between  the  himiidifier  reservoir  and 
the  inspiratory-phase  tubing  of  the 
breathing  circuit  of  a  mechanical 
ventilator,  or  in  the  circuit  of  an 
anesthesia  machine. z**"''-"* 

CATEGORY  IB 

g.  Humidifier  fluids. 

(1)  Use  sterile  water  to  fill  bubbling 
humidifiers.  1 25 .233 .234.260 

CATEGORY  H 

(2)  Ute  sterile,  distilled,  or  tap  arater 
to  fill  wick  humi<lifiBrt."3J*»j«) 


CATEGORY  II 

(3)  NO  RECOMMENDATION  for 
preferential  use  of  a  closed,  continuous- 
feed  hxmiidification  system. 

UNRESOLVED  ISSUE 

4.  Ventilator  Circuits  With  Hygroscopic 
Condenser-Humidifiers  or  Heat- 
Moisture  Exchangers 

a.  NO  RECOMMENDATION  for 
preferential  use  of  hygroscopic 
condenser-humidifier  or  heat-moisture 
exchanger  rather  than  a  heated 
humidifier  to  prevent  nosoconriEil 
pneumonia.2^2-276 

UNRESOLVED  ISSUE 

b.  Change  the  hygroscopic  condenser- 
humidifier  or  heat-moisture  exchanger 
when  evidence  of  gross  contamination 
or  mechanical  dysKmction  of  the  device 
is  present.272 

CATEGORY  IB 

c.  Do  not  routinely  change  the 
breathing  circuit  attached  to  a 
hygroscopic  condenser-humidifier  or 
heat-moisture  exchanger  while  it  is  in 
use  on  a  patient.^'^J's 

CATEGORY  IB 

5.  Wall  Humidifiers 

a.  Follow  manufacturers'  instructions 
for  use  and  maintenance  of  disposable 
wall  oxygen  humidifiers  unless  data 
show  tiiat  the  modification  in  their  use 
or  maintenance  poses  no  threat  to  the 
patient  and  is  cost  effective."'-*'' 

CATEGORY  IB 

b.  Between  patients,  change  the 
reservoir,  tubing  (including  any  nasal 
prongs),  and  any  mask  used  to  deliver 
oxygen  from  a  wall  outlet. 

CATEGORY  IB 

6.  Small- Volume  Medication 
Nebulizers:  "In-Line"  and  Hand-Held 
Nebulizers 

a.  Between  treatments  on  the  same 
patient,  disinfect  or  rinse  with  sterile 
water  and  air-dry  small-vohime 
medication  nebulizers.22«.J7s 

CATEGORY  IB 

b.  Replace  nebulizers  between 
patients  with  those  that  have  undergone 
sterilization  or  hi^-level 
disinfection."9«2i.i22J«« 

CATEGORY  IB 

c.  Use  only  sterile  fluids  for 
nebulization,  and  dispense  these  fluids 

aseptically.223j27a3i23o«.278j-w 

CATEGORY  L\ 

d.  If  Bnulti<do9e  medication  vials  are 
used,  handle,  dispense,  and  store  them 
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according  to  directions  on  the  vial  label 
or  package  insert. 27>*.636.637 

CATEGORY  IB 

7.  Large- Volume  Nebulizers  and  Mist 
Tents 

a.  Do  not  use  large-volume  room-air 
humidifiers  that  create  aerosols  (e.g.,  by 
venturi  principle,  ultrasound,  or 
spinning  disk)  and  thus  are  really 
nebulizers,  unless  they  can  be  sterilized 
or  subjected  to  high  level  disinfection  at 
least  daily  and  filled  only  with  sterile 

Water.22«.2i5.227.236.Z77.«J>t 

CATEGORY  lA 

b.  Sterilize  large-volume  nebulizers 
that  are  used  for  inhalation  therapy,  e.g.. 
for  tracheostomized  patients,  or  subjtet 
them  to  high-level  disinfection  between 
patients  and  after  every  24  hours  of  use 
on  the  same  patient."»'2"'» 

CATEGORY  IB 

c.  Use  mist-tent  nebulizers  and 
reservoirs  that  have  undergone 
sterilization  or  high-level  disinfection, 
and  replace  them  between  patients  and 
after  every  24  hours  of  use  on  the  same 
patient.639 

CATEGORY  IB 
8.  Other  Devices 

a.  Between  patients,  sterilize  or  use 
high-level  disinfection  on  respirometers, 
oxygen  sensors,  and  other  respiratory 
devices  used  on  multiple  patients.z^f-Jx* 

CATEGORY  IB 

b.  Sterilize  or  use  high-le\'el 
disinfection  on  hand-powered 
resuscitation  bags  (for  example.  Ambu 
bags)  between  patients.^''  z«^»' 

CATEGORY  lA 

c.  Remove  faucet  aerators.**^ 

CATEGORY  U 

B.  Interruption  of  Person-to-Person 
Transmission  of  Bacteria 

1.  Handwashing 

Wash  hands  after  contact  with 
mucous  membranes,  respiratory 
secretions,  or  objects  contaminated  with 
respiratory  secretions,  whether  or  not 
gloves  are  worn.  Wash  hands  before  and 
after  contact  with  a  patient  who  has  an 
endotracheal  or  tracheostomy  tube  in 
place,  and  before  and  after  contact  with 
any  respiratory  device  that  is  used  on 
the  patient,  whether  or  not  gloves  are 

worn .  ^ '  .203.207.2O(t.64 1 .642 

CATEGORY  lA 

2.  Barrier  Precautions 

a.  Wear  gloves  for  handling 
respiratory  secretions  or  objects 


contaminated  with  respiratory 
secretions  of  any  patient.^'sji* 

CATEGORY  lA 

b.  Change  gloves  and  wash  hands 
between  patients;  after  handling 
respiratory  secretions  or  objects 
contaminated  with  secretions  from  one 
patient  and  before  contact  with  another 
patient,  object,  or  environmental 
surface;  and  between  contacts  with  a 
contaminated  body  site  and  respiratory 
tract  of.  or  respiratory  device  on.  the 
same  patient.2i5.2i7ji8 

CATEGORY  lA 

c.  Wear  a  gown  when  soiling  with 
respiratory  secretions  from  a  patient  is 
anticipated,  and  change  the  gown  after 
such  contact  and  before  providing  care 
to  another  patienL^is 

CATEGORY  IB 

3.  Care  of  Patients  with  Tracheostomy 

a.  Perform  tracheostomy  under  sterile 
conditions. 

CATEGORY  IB 

b.  When  changing  a  tracheostomy 
tube,  use  aseptic  technique  and  replace 
the  tube  with  one  that  has  undergone 
sterilization  or  high-level  disinfection. 

CATEGORY  IB 

4.  Suctioning  of  Respiratory  Tract 
Secretions 

a.  NO  RECOMMENDATION  foT 
wearing  sterile  rather  than  clean  gloves 
when  suctioning  a  patient's  respiratory 
secretions. 

UNRESOLVED  ISSUE 

b.  If  the  open  suction  system  is 
employed,  use  a  sterile  single-use 
catheter. 

CATEGORY  n 

c.  Use  only  sterile  fluid  to  remove 
secretions  from  the  suction  catheter. 

CATEGORY  IB 

d.  Change  suction-collection  tubing 
and  canisters  between  patients. 

Category  IB 

e.  NO  RECOMMENDA TION  for  using 
a  multi-use  closed-system  suction 
catheter  in  preference  to  a  single-use 
open-system  catheter.?''-^*'^ 

UNRESOLVED  ISSUE 

f .  NO  RECOMMENDA  TION  for 
routinely  using  an  endotracheal  tube 
with  a  dorsal  lumen  above  the 
endotracheal  cuff,  to  allow  drainage  (by 
suctioning)  of  tracheal  secretions  that 
accumulate  in  the  patient's  subglottic 
area."'' 


UNRESOLVED  ISSUE 

III.  Modifying  Host  kisk  for  Infection 

A.  Precautions  for  Prevention  of 
Endogenous  Pneumonia 

1.  Prevention  of  Aspiration 

a.  Discontinue  enteral-tube  feeding 
and  remove  devices  such  as 
endotracheal  and/or  nasogastric  or  other 
enteral  tubes  from  patients  as  soon  as 
the  clinical  indications  for  these  are 
resolved.'-  w-  "•  •«• '  'o-  »t3.  I's.  i'">.  iw.  64.i 

CATEGORY  IB 

b.  If  there  is  no  contraindication  to  the 
maneuver,  elevate  at  an  angle  of  30-45° 
the  head  of  the  bed  of  a  patieni  who  is 
receiving  mechanically  assisted 
ventilation  and  has  a  nasogastric  or 
other  enteral  tube  in  place.'^^-  ""■» 

CATEGORY  IB 

c.  Routinely  verify  appropriate 
placement  of  the  feeding  tube,  i''^  <■>*«-''••«• 

CATEGORY  IB 

d.  Routinely  assess  the  patient's 
intestinal  motility,  (e.g.,  by  auscultating 
for  bowel  sounds  and  measuring 
residual  gastric  volume  or  abdominal 
girth)  and  adjust  the  rate  and  volume  of 
enteral  feeding  to  avoid 
regurgitation.'"-  n«»<.<»43 

CATEGORY  IB 

e.  Use  small-bore  tubes  for  enteral 
feeding;''"  f*.  it*. 644. 647 

CATEGORY  U 

f.  Administer  enteral  feeding 
intermittently  in  small  quantities,  rather 
than  continuously.2Tifi7. 1H3.647. 64x 

CATEGORY  U 

g.  NO  RECOMMENDATION  for 
preferentially  placing  the  feeding  tubes, 
e.g..  jejunal  tubes,  distal  to  the 
pylorus:  "«»-'*'■ '^9  • 

UNRESOLVED  ISSUE 

h.  NO  RECOMMENDATION  for  using 
oro-tracheal  rather  than  naso-tracheal 
tube.'^w 

UNRESOLVED  ISSUE 

2.  Prevention  of  Gastric  Colonization 

a.  If  stress-bleeding  prophylaxis  is 
needed  for  a  patient  with  mechanically   ' 
assisted  ventilation,  use  an  agent  that 
does  not  raise  the  patient's  gastric 

pH.22.34.IOS.  III.  IIM40-I42.  144-146 

Category  n 

b.  NO  RECOMMENDATION  for 
selecti\'e  decontamination  of  an  ICU 
patient's  digestive  tract  %vith  oral  and/ or 
intravenous  antimicrobials  to  prevent 


i 


4996 


Federal  Register  /  Vol.  59,  No.  22  /  Wednesday.  February  2,  1994  /  Notices 


gram-negative  bacillary  (or  Candida 
spp.)  pneumonia.'*'-"'' 

UNRESOLVED  ISSUE 

c.  NO  RECXDMMENDATION  for 
routine  acidification  of  gastric 
feedings."' 

UNRESOLVED  ISSUE 

B.  Prevention  of  Postoperative 
Pneumonia 

1.  Instruct  preoperative  patients, 
especially  those  at  high  risk  of 
developing  pneumonia,  regarding 
frequent  coughing,  taking  deep  breaths, 
and  ambulating  as  soon  as  medically 
indicated  in  the  postoperative 
period.»2-  ^^  High-risk  patients  include 
those  who  will  receive  anesthesia, 
especially  those  who  will  have  an 
abdominal,  thoracic,  head,  or  neck 
operation,  or  who  have  substantial 
pulmonary  dysfunction,  such  as 
patients  with  chronic  obstructive  lung 
disease,  a  musculoskeletal  abnormality 
of  the  chest,  or  abnormal  pulmonary 
hinction  tests.2»"-2«N5-2^* 

CATEGORY  IB 

2.  Encourage  postoperative  patients  to 
cough  frequently,  take  deep  breaths, 
move  about  the  bed,  and  ambulate 
unless  it  is  medically 
contraindicated.-w-  302.  .vv* 

CATEGORY  IB 

3.  Control  pain  that  interferes  with 
coughing  and  deep  breathing  during  the 
immediate  postoperative  period  by 
using  systemic  analgesia, ^w'^'^ 
including  patient-controlled 
analgesia.J'o-J'^  with  as  little  cough- 
suppressant  effect  as  possible; 
appropriate  support  for  abdominal 
wounds,  such  as  tightly  placing  a  pillow 
across  the  abdomen;  or  regional  (e.g., 
epidural)  analgesia.J'^^" 

CATEGORY  IB 

4.  Use  an  incentive  spirometer  or 
intermittent  positive  pressure  breathing, 
perform  chest  physiotherapy  on  patients 
at  high  risk  of  developing  postoperative 
pneumonia.NV  ^^-  z*"-  ^^-  ^^-  »"'•  w  (See 
III-B-1  above  for  defmition  of  high-risk 
patients.) 

CATEGORY  U 

C.  Other  Prophylactic  Procedures  for 
Pneumonia 

1.  Vaccination  of  Patients 

Vaccinate  patients  at  high  risk  for 
complications  of  pneumococcal 
infections  with  pneumococcal 
polysaccharide  vaccine.  High-risk 
patients  include  persons  ^5  years  old; 
adults  with  chronic  cardiovascular  or 
pulmonary  disease,  diabetes  mellitus, 


alcoholism,  cirrhosis,  or  cerebrospinal 
fluid  leaks:  and  children  and  adults 
with  immunosuppression,  functional  or 
anatomic  asplenia,  or  HIV 
infection. J'»-«' 

CATEGORY  L\ 

2.  Systemic  Antimicrobial  Prophylaxis 

Do  not  routinely  administer  systemic 
antimicrobial  agents  to  prevent 
nosocomial  pneumonia.**- 191.322-323.653 

CATEGORY  L\ 

3.  Use  of  Rotating  "Kinetic"  Beds 

NO  RECOMMENDATION  for  the  use 
of  continuous  lateral  rotational  therapy 
(i.e..  placing  patients  on  "kinetic"  beds 
that  turn  on  their  longitudinal  axes 
continuously  and  slowly)  for  prevention 
of  nosocomial  pneumonia  in  patients  in 
the  ICU.  critically  ill  patients,  or 
patients  immobilized  by  illness  and/or 
trauma.J2''-"2 

UNRESOLVED  ISSUE 

Prevention  and  Control  of  Legionnaires' 
Disease 

L  Staff  Education  and  Infection 
Surveillance 

A.  Staff  Education 

Educate  (1)  physicians  and  nurses  to 
heighten  their  suspicion  for  cases  of 
nosocomial  Legionnaires'  disease  and  to 
use  appropriate  methods  for  its 
diagnosis,  and  (2)  patient-care, 
infection-control,  and  engineering 
personnel  about  measures  to  control 
nosocomial  legionellosis.*^"-*'* 

CATEGORY  L\ 

B.  Surveillance 

1.  Establish  mechanism(s)  to  provide 
clinicians  with  appropriate  laboratory 

tests  for  the  diagnosis  of  Legionnaires' 
disease.'J«-»*'-»**"2.M4 

CATEGORY  L\ 

2.  Conduct  active  search  for  cases  of 
nosocomial  Legionnaires'  disease, 
especially  in  patients  who  are  at  high- 
risk  of  acquiring  the  disease  (patients 
who  are  immunosuppressed,  including 
organ-transplant  patients,  patients  with 
AIDS,  and  patients  receiving  systemic 
steroids;  are  ^5  years  of  age;  or  have 
chronic  underlying  disease  such  as 
diabetes  mellitus,  congestive  heart 
failure,  and  chronic  ot«tructive  lung 
disease).3M.3wJ"."5-359j*j  Refer  to  the 
accompanying  background  document 
for  defmition  of  nosocomial 
legionellosis. 

CATEGORY  II 

3.  NO  RECOMMENDA TION  for 
routinely  culturing  water  systems  for 


Legionella 

Spp.25OJ38.383.387-3«9J9l-393,408.6SS 

UNRESOLVED  ISSUE 

n.  Interruption  of  Transmission  of 
Legionella  SPP. 

A.  Primary  Prevention  (Preventing 
Nosocomial  Legionnaires'  Disease  When 
No  Cases  Have  Been  Documented) 

1.  Nebulization  and  Other  Devices 

a.  Use  only  sterile  (not  distilled, 
nonsterile)  water  for  rinsing 
nebulization  devices  and  other 
respiratory -care  equipment  after  they 
have  been  cleaned  and/or 
disinfected.25«-63« 

CATEGORY  IB 

b.  Use  only  sterile  (not  distilled, 

nonsterile)  water  to  fill  reservoirs  of 

devices  used  for 
nebulization.227.236.25oj7«^56 

CATEGORY  L\ 

c.  Do  not  use  large-volume  room-air 
humidifiers  that  create  aerosols  (e.g..  by 
venturi  principle,  ultrasound,  or 
spinning  disk)  and  thus  are  really 
nebulizers,  unless  they  can  be  sterilized 
or  subjected  to  high-level  disinfection 
daily  and  HUed  only  with  sterile 
water.  23*.*** 

CATEGORY  L\ 

2.  Cooling  Towers 

a.  When  a  new  hospital  building  is 
constructed,  place  cooling  tower(s)  in 
such  a  way  that  the  tower  drift  is 
directed  away  from  the  hospital's  air- 
intake  system,  and  design  the  cooling 
towers  such  that  the  volume  of  aerosol 
drift  is  minimized. "'■*" 

CATEGORY  IB 

b.  For  operational  cooling  towers, 
install  drift  eliminators,  regularly  use  an 
effective  biocide,  maintain  the  tower 
according  to  manufacturers' 
recommendations,  and  keep  adequate 
maintenance  records.''"*"*^!' 

CATEGORY  IB 

3.  Water-Distribution  System 

a.  NO  RECOMMENDATION  for 
routinely  maintaining  potable  water  at 
the  outlet  at  S50»C  or  <20»C.  or 
chlorinating  heated  water  to  achieve  1- 
2  mg/L  free  residual  chlorine  at  the 

tap.338.3«3.393.40O-4O3 

UNRESOLVED  ISSUE 

b.  NO  RECOMMENDATION  for 
treatment  of  water  with  ozone, 
ultraviolet  light,  or  heavy-metal 
ions.****".*'^-*'* 
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UNRESOLVED  ISSUE 

B.  Secondary  Prevention  (Response  to 
Identification  of  Laboratory-Confirmed 
Nosocomial  LegioneUosis) 

When  a  single  case  of  laboratory- 
confirmed,  definite  nosocomial 
Legionnaires'  disease  is  identified.  OR  if 
two  or  more  cases  of  laboratory- 
confirmed,  possible  nosocomial 
Legionnaires'  disease  occur  within  6 
months  of  each  other  (Refer  to 
background  document  for  definition  of 
definite  and  possible  nosocomial 
Legionnaires'  disease.): 

1.  Contact  the  local  or  state  health 
department  or  the  CDC  for  consultation. 

CATEGORY  IB 

2.  If  a  case  is  identified  in  a  severely 
immunocompromised  patient  such  as 
an  organ-transplant  recipient,  OR  if  the 
hospital  houses  severely 
immunocompromised  patients,  conduct 
a  combined  epidemiologic  and 
environmental  investigation  (as  outlined 
from  II-B-3-b-l  through  n-B-5,  below) 
to  determine  the  source(s)  of  Legionella 
sp. 

CATEGORY  IB 

3.  If  the  hospital  does  not  house 
severely  immunocompromised  patients, 
conduct  an  epidemiologic  investigation 
via  a  retrospective  review  of 
microbiologic,  serologic,  and 
postmortem  data,  and  an  intensive 
prospective  surveillance  for  additional 
cases  of  nosocomial  Legionnaires' 
disease. 

CATEGORY  IB 

a.  If  there  is  no  evidence  of  continued 
nosocomial  transmission,  continue  the 
intensive  prospective  surveillance  (as  in 
n-B-3,  above)  for  at  least  Z  months  after 
surveillance  was  begun. 

CATEGORY  H 

b.  If  there  is  evidence  of  continued 
transmission: 

(1)  Conduct  an  environmental 
investigation  to  determine  the  source(s) 
of  Legionella  sp.  by  collecting  water 
samples  from  potential  sources  of 
aerosolized  water,  following  the 
methods  described  in  Appendix  C  and 
saving  and  subtyping  isolates  of 
Legion^la  spp.  obtained  from  patients 
and  enviroiiment.2X7j75-»2.4o*.406 

CATEGORY  IB 

(2)  If  a  source  is  not  identified, 
continue  surveillance  for  new  cases  for 
at  least  2  months,  and,  depending  on  the 
scope  of  the  outbreak,  deckle  on  either 
deferring  decontunination  pending 
identification  of  the  source(s]  of 
Legionella  spp..  or  proceeding  with 


decontamination  of  the  hospital's  water 
distribution  system,  with  special 
attention  to  the  specific  hospital  areas 
involved  in  the  outbreak. 

CATEGORY  n 

(3)  If  a  source  of  infection  is  identified 
by  epidemiologic  and  environmental 
investigation,  promptly  decontaminate 
it.417 

CATEGORY  IB 

(a)  If  the  heated-water  system  is 
implicated; 

i.  Decontaminate  the  heated-water 
system  either  by  superheating  (flushing 
for  at  least  5  minutes  each  distal  outlet 
of  the  system  with  water  at  ^5"^),  OR 
by  hyperchlorination  (flushing  for  at 
least  5  minutes  all  outlets  of  the  system 
with  water  containing  ^10  mg/L  free 
residual  chlorine).*''-**-*"'  Post 
warning  signs  at  each  outlet  being 
flushed  to  prevent  scald  injury  to 
patients,  staff,  or  visitors. 

CATEGORY  IB 

ii.  Depending  on  local  and  state 
regulations  regarding  potable-water 
temperature  in  public  buildings, 
maintain. potable  water  at  the  outlet  at 
^SO'C  or  <20°C,  or  chlorinate  heated 
water  to  achieve  1-2  mg/L  free  residual 
chlorine  at  the  tap  in  hospitals  housing 
patients  who  are  at  high  risk  of 
acquiring  nosocomial  legionellosis  (e.g., 
immunocompromised 
patients)."«J«JJ"«»-*»  (See  appendix 
B.) 

CATEGORY  U 

iii.  NO  RECOMMENDATION  for 
treatment  of  water  with  ozone, 
ultraviolet  light,  or  heavy-metal 
ions.J^*"*>2-*'* 

UNRESOLVED  ISSUE 

iv.  Clean  hot-water  storage  tanks  and 
water-heaters  to  remove  accumulated 
scale  and  sediment.*** 

CATEGORY  IB 

V.  Restrict  immunocompromised 
patients  from  taking  showers,  and  use 
only  sterile  water  for  their  oral 
consumption  until  Legionella  spp. 
becomes  undetectable  by  culture  in  the 
hospital  water. »* 

CATEGORY  n 

(b)  If  cooling  towers  or  evaporative 
coiulensers  are  implicated, 
decontaminate  the  cooUng-tower  system 
using  the  protocol  outlined  in  Appendix 
D.«'J 

CATEGORY  IB 

(4)  Assess  the  efficacy  of  implemented 
measures  in  reducing  or  eliminating 


Legionella  spp.  by  collecting  specimens 
for  culture  at  2-week  intervals  for  3 
months. 

CATEGORY  n 

(a)  U  Legionella  sp.  is  not  detected  in 
cultures  during  3  months  of  monitoring, 
collect  cultures  monthly  for  another  3 
months. 

CATEGORY  U 

(b)  If  Legionella  sp.  is  detected  in  one 
or  more  cultures,  reassess  the 
implemented  control  measures,  modify 
them  accordingly,  and  repeat 
decontamination  procedures.  Options 
for  repeat  decontamination  include  the 
intensive  use  of  the  same  technique 
utihzed  for  initial  decontamination,  or  a 
combination  of  superheating  and 
hyperchlorination. 

CATEGORY  U 

(5)  Keep  adequate  records  of  all 
infection  control  measures,  including 
maintenance  procedures,  and  of 
environmental  test  results  for  cooling 
towers  and  potable-water  systems. 

CATEGORY  n 

Prevention  and  Control  of  Nosocomial 
Pulmonary  Aspergillosis 

I.  Staff  Education  and  Infection 
Surveillance 

A.  Staff  Education 

Educate  healthcare  workers  regarding 
nosocomial  pulmonary  aspergillosis 
especially  in  immunocompromised 
patients,  and  about  infection  control 
procedures  to  decrease  its 
occurrence.*"-*'* 

CATEGORY  L\ 

B.  Surveillance 

1.  Maintain  a  high  index  of  suspicion 
for  diagnosis  of  nosocomial  pulmonary 
aspergillosis  in  high-risk  patients  (i.e., 
patients  with  prolonged,  severe 
granulocviopenia  |<1,000 
polymorphonuclear  cells/mm'  for  2 
weeks  or  <100  polymorphonuclear 
cells/mm*  for  1  week)),  such  as  organ- 
transplant  recipients  or  patients  with 
hematologic  malignancies  who  are 
receiving  chemotherapy.**5.4a2.«63A39 

CATEGORY  IB 

2.  Maintain  surveillance  for  cases  of 
nosocomial  pulmonary  aspergillosis  by 
periodically  reviewing  the  hospital's 
microbiologic,  histopathologic,  and 
postmortem  data. 

CATEGORY  IB 

3.  NO  RECX)MMENDATION  for 
routine,  periodic  culturing  of  the 
nasopharynx  of  high-risk  patients, «''•'**• 


4998 


Federal  Register  /  Vol.  59,  No.  22  /  Wednesday.  February  2,  1994  /  Notices 


or  devices,  air  samples,  dust,  ventilation 
ducts,  and  filters  in  rooms  occupied  by 
high-risk  patients.*'*^^-*-"*"-*'" 

UNRESOLVED  ISSUE 

n.  Interruption  of  Transmission  of 
Aspergillus  SPP.  Spores 

A.  Planning  New  Specialized-Care  Units 
for  High-Risk  Patients 

1.  When  constructing  new 
specialized-care  units  for  high-risk 
patients,  ensure  that  patient  rooms  have 
adequate  capacity  to  minimize  fungal 
spore  counts  via  maintenance  of  (a) 
high-efficiency  air  filtration,  (b)  directed 
room  airflow,  (c)  positive  air  pressure  in 
patient's  room  in  relation  to  the 
corridor,  (d)  properly  sealed  room,  and 
(e)  high  rates  of  room-air 
changes.*i«'9-«' '  .<»«*«-6 

CATEGORY  IB 

a.  Air  Filtration 


«.6<W66I 


Install  high  efficiency  particulate  air 
(HEPA)  filters  that  are  99.97%  efficient 
in  filtering  0.3u-sized  particles,  at  the 
point  of  use,  i.e.  at  the  room-air  intake 

site  424.479-48 1 .484.488.6M.66 1 

CATEGORY  IB 

b.  Directed  Room  Airflow 

Place  air-intake  and  exhaust  ports 
such  that  room  air  comes  in  from  one 
side  of  the  room,  flows  across  the 
patient's  bed,  and  exits  on  the  opposite 
side  of  the  room.  In  addition,  place 
intake  and  exhaust  ports  such  that 
healthcare  personnel  entering  the  room 
to  care  for  the  patient  would  stand 
between  the  patient  and  the  exhaust 

CATEGORY  IB 

c.  Well-Sealed  Room 

Construct  windows,  doors,  and  intake 
and  exhaust  ports  to  achieve  complete 
sealing  of  the  room  against  air 
leaks.««>'«' 

CATEGORY  IB 

d.  Room-Air  Pressure 

Ensure  that  room-air  pressure  can  be 
maintained  continuously  above  that  of 
corridor,  e.g.,  as  can  be  demonstrated  by 
performance  of  the  smoke-tube  test, 
unless  there  are  clinical-care  or 
infection-control  contraindications  to  do 
so.<«'.*" 

CATEGORY  IB 

(1)  To  maintain  positive  room-air 
pressure  in  relation  to  the  corridor, 
supply  room  air  at  a  rate  that  is  10-20% 
more  than  the  rate  of  exhausting  air 
from  the  room.^o.**' 


CATEGORY  IB 

(2)  Construct  rooms  that  have  an 
anteroom  with  an  independent  exhaust 
for  placement  of  patients  at  high  risk  of 
aspergillosis  who  also  have  an  infection 
(e.g.,  varicella  or  infectious  tuberculosis) 
requiring  negative  room-air  pressure  in 
relation  to  the  corridor. ««o 

CATEGORY  IB 

e.  Room-Air  Changes 

Maintain  room-air  changes  at  >15  per 
hour.«**»*.*»" 

CATEGORY  U 

2.  NO  RECOMMENDATION  for  the 
preferential  installation  of  a  particular 
system,  such  as  one  with  ultra-high 
(100-400  per  hour)  air  change  rates,  e.g., 
laminar  airflow,  over  other  systems  that 
meet  the  conditions  in  II-A-l-a  through 

n-A-l-e  abOVe.*2*.4"'»-«8l.484,48«.660.6«l 

UNRESOLVED  ISSUE 

3.  Formulate  hospital  policies  to 
minimize  exposures  of  high-risk 
patients  to  potential  sources  of 
Aspergillus  spp.,  such  as  hospital 
construction  and  renovation,  cleaning 
activities,  carpets,  food,  potted  plants, 
and  flower  arrangements.*'*.*".**2-<i64 

CATEGORY  IB 

4.  NO  RECOMMENDATION  for 
prophylactic  use  of  copper-8- 
quinolinolate  biodde  in  fireproofing 
material.*'*."".**'*** 

UNRESOLVED  ISSUE 

B.  In  Existing  Facilities  With  No  Cases 
of  Nosocomial  Aspergillosis 

1.  Place  high-risk  patients  in 
protected  environment  that  meets  the 
conditions  outlined  in  Section  II-A-1- 
a  through  II-A-l-e 
above.*^*-*^''*'''***-'^-^'  -^^ 

CATEGORY  IB 

2.  Routinely  inspect  air-handling 
systems  in  high-risk  patient-care  areas, 
maintain  adequate  air  exchanges  and 
pressure  differentials,  and  eliminate  air 
leakages.  Coordinate  repairs  of  the 
system  with  relocation  of  high-risk 
patients  to  other  areas  with  optimal  air- 
handling  capabilities.*'**".*^' 

CATEGORY  IB 

3.  Minimize  the  time  high-risk 
patients  spend  outside  their  rooms  for 
diagnostic  procedures  and  other 
activities;  and  when  high-risk  patients 
leave  their  rooms,  require  them  to  wear 
well-fitting  masks  capable  of  filtering 
Aspergillus  spp.  spores. 

CATEGORY  IB 

4.  Regularly  clean  ceiling  tiles,  air- 
duct  grates,  and  other  surfaces  in  patient 


rooms  to  prevent  dust  accumulation, 
and  maintain  adequate  seals  on 
windows  to  prevent  room  infiltration  by 
outside  air,  especially  in  areas  occupied 
by  patients  at  high-risk  for  developing 
aspergillosis.  Conduct  such  cleaning 
when  the  rooms  are  not  occupied  by 
jjatients.*" 

CATEGORY  IB 

5.  Systematically  review  and 
coordinate  infection-control  strategies 
with  personnel  in  charge  of  hospital 
engineering,  maintenance,  central 
supply  and  distribution,  and 
catering.*'**'" 

CATEGORY  IB 

6.  When  planning  hospital 
construction  and  renovation  activities, 
assess  whether  patients  at  high-risk  for 
aspergillosis  are  likely  to  be  exposed  to 
high  ambient-air  spore  counts  of 
Aspergillus  spp.  from  construction  and 
renovation  sites,  and  develop  a  plan  to 
prevent  such  exposures.*'**" 

CATEGORY  IB 

7.  During  construction  or  renovation 
activities: 

(a)  Construct  barriers  between  patient- 
care  and  construction  areas  to  prevent 
dust  from  entering  patient-care  areas; 
these  barriers  (e.g.,  plastic  or  drywall) 
should  be  impermeable  to  Aspergillus 

Spp.*l*.*M.*72.473 

CATEGORY  IB 

(b)  In  construction/renovation  areas 
inside  the  hospital,  create  and  maintain 
negative  pressure  relative  to  that  in 
adjacent  patient-care  areas  if  there  are 
no  contraindications  for  such  pressure 
diflerential,  e.g.,  there  are  patients  with 
infectious  tuberculosis  in  the  adjacent 
patient-care  areas.*'*.*"*"".*""*** 

CATEGORY  U 

(c)  Direct  pedestrian  traffic  from 
construction  areas  away  from  patient- 
care  areas  to  limit  opening  and  closing 
of  doors  (or  other  barriers)  that  may 
cause  dust  dispersion,  entry  of 
contaminated  air,  or  tracking  of  dust 
into  patient  areas.*'*.*2«.*^.*73 

CATEGORY  IB 

(d)  Qean  newly  constructed  areas 
before  allowing  patients  to  enter  the 
areas.*'**"" 

CATEGORY  IB 

8.  Eliminate  exposures  of  patients  at 
high-risk  for  aspergillosis  to  activities, 
such  as  floor  or  carpet  vacuuming,  that 
may  cause  spores  of  Aspergillus  spp. 
and  other  fungi  to  be 
aerosolized.*'**"*'' 
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CATEGORY  IB 

9.  Eliminate  exposures  of  patients  at 
high-risk  for  aspergillosis  to  potential 
environmental  sources  of  Aspergillus 
spp.,  such  as  Aspei^i/yus-contaminated 
food,  potted  plants,  or  flower 
arrangements.«'8«''*'»-«'2-<** 

CATEGORY  U 

10.  Prevent  birds  from  gaining  access 
to  hospital  air-intake  ducts.*'* 

CATEGORY  IB 

C.  When  a  Case  of  Nosocomial 
Aspergillosis  Occurs 

1.  Begin  a  prospective  search  for 
additional  cases  in  hospitalized  patients 
and  an  intensified  retrospective  review 
of  the  hospital's  microbiologic, 
histopathologic,  and  postmortem 
records. 

CATEGORY  IB 

2.  If  there  is  no  evidence  of 
continuing  transmission,  continue 
routine  maintenance  procedures  to 
prevent  nosocomial  aspergillosis,  as  in 
Section  II-B-l  through  II-B-10  above. 

CATEGORY  IB 

3.  if  evidence  of  continuing 
Aspergillus  spp.  infection  exists, 
conduct  an  environmental  investigation 
to  determine  and  eliminate  the 

source. *^*-*^''-*^'^*''^-*^-*'"* 

CATEGORY  IB 

a.  Collect  environmental  samples 
from  potential  sources  oi  Aspergillus 
spp.,  especially  those  sources 
implicated  in  the  epidemiologic 
investigation,  by  using  appropriate 
methods.<24.427.428.472.4i<4.4KH.666  e.g.,  usB  of 

a  high-volume  air  sampler  rather  than 
settle  plates.4^** 

CATEGORY  IB 

b.  Perform  molecular  subtypi^ig  of 
Aspergillus  spp.  obtained  from  patients 
and  the  environment  to  establish  strain 
identity.*'"'*'" 

CATEGORY  IB 

c.  If  air-handhng  systems  supplying 
high-risk  patient-care  areas  are  not 
optimal,  consider  temporary 
deployment  of  portable  HEPA  filters 
until  rooms  with  optimal  air-handling 
systems  are  available  for  all  patients  at 
high  risk  of  invasive  aspergillosis.*^^ 

CATEGORY  II 

d.  If  an  environmental  source  is 
identified,  perform  corrective  measures 
as  needed  to  eliminate  the  source  from 
the  high-risk  patients'  environment. 


CATEGORY  IB 

e.  If  an  environmental  source  is  not 
identified,  review  existing  infection- 
control  measures,  including  engineering 
aspects,  to  identify  potential  areas  that 
can  be  corrected  or  improved. 

CATEGORY  IB 

in.  Modifying  Host  Risk  for  Infection 

A.  Administer  cytokines,  including 
granulocyte  colony-stimulating  factor 
and  granulocjle-macrophage 
stimulating  factor,  to  increase  host 
resistance  to  aspergillosis  by  decreasing 
the  duration  and  severity  of 
chemotherapy-induced 
granulocytopenia.*''**'''' 

CATEGORY  II 

B.  NO  RECOMMENDATION  for 
administration  of  intranasal 
amphotericin  B  or  oral.antifungal  agents 
(including  amphotericin  B  and  triazole 
compounds)  in  high-risk  patients  for 
prophylaxis  against 
aspergillosis.*'**'''' •'*■' 

UNRESOLVED  ISSUE 

Prevention  and  Control  of  Respiratory 
Syncytial  Virus  Infection 

(The  principles  and  recommendations 
below  are  applicable  for  prevention  and 
control  of  nosocomial  lower  respiratory 
tract  infections  due  to  adenovirus, 
parainfluenza  virus  and  rhinovirus.) 

I.  Staff  Education  and  Infection 
Surveillance 

A.  Staff  Education 

Educate  personnel  about  the 
epidemiology,  modes  of  transmission 
and  means  of  preventing  spread  of 
respiratory  syncytial  virus 

(RSV).2'5''"-*"3 

CATEGORY  lA 

B.  Sun-eillance 

1.  Establish  mechanism(s)  by  which 
the  appropriate  hospital  personnel  are 
promptly  alerted  to  any  increase  in  RSV 
activity  in  the  local  community. 

CATEGORY  IB 

2.  During  periods  of  increased 
prevalence  of  RSV  in  the  community 
(and  during  December-March),  attempt 
prompt  diagnosis  of  RSV  infection  by 
using  rapid  diagnostic  techniques  as 
clinically  indicated  in  pediatric 
patients,  especially  infants,  and  in 
immunocompromised  adults  admitted 
to  the  hospital  with  respiratory 
illness.'*'-'*" 


CATEGORY  IB 

n.  Interruption  of  Transmission  of  RSV 

A.  Prevention  of  Person-to-Person 
Transmission 

1.  Primary  Measures  for  Contact 
Isolation 

a.  Handwashing.  Wash  hands  after 
contact  with  a  patient,  or  after  touching 
respiratory  secretions  or  fomites 
potentially  contaminated  with 
respiratory  secretions,  whether  or  not 
gloves  are  wom.2"''-503.52*-526-547 

CATEGORY  lA 

b.  Glo\ing.  (1)  Wear  gloves  for 
handling  patients  or  respiratory 
secretions  of  patients  with  proven  or 
suspected  RSV  infection,  or  fomites 
potentially  contaminated  with  patient 
secretions.J'5»'''24.525.s43.s49 

CATEGORY  lA 

(2)  Change  gloves  between  patients,  or 
after  handling  respiratory  secretions  or 
fomites  contaminated  with  secretions 
from  one  patient  before  contact  with 
another  patient.^i'-ii''  Wash  hands  after 
removing  gloves.  (See  II-A-l-a,  above.) 

CATEGORY  lA 

c.  Gowning.  Wear  a  gown  when 
soiling  with  respiratory  secretions  from 
a  patient  is  anticipated,  e.g.,  when 
handling  infants  with  RSV  infection  or 
other  viral  respiratory  illness,  and 
change  the  gown  after  such  contact  and 
before  caring  for  another 

patient.- "'42.544.549 

CATEGORY  IB 

d.  Staffing.  Restrict  healthcare 
workers  in  the  acute  stages  of  an  upper 
respiratory  illness,  i.e.,  those  who  are 
sneezing  and/or  coughing,  from  taking 
care  of  RSV-uninfected  infants  and 
other  patients  at  high  risk  for 
complications  from  RSV  infection,  e.g.. 
children  with  severe  underlying  cardio- 
pulmonary conditions,  children 
receiving  chemotherapy  for  malignancy, 
and  patients  who  are  otherwise 
immunocompromi.sed. '47.5*9 

CATEGORY  IB 

e.  Limiting  Visitors.  Do  not  allow 
persons  with  symptoms  of  respiratory 
infection  to  visit  uninfected  pediatric, 
immunosuppressed.  and  cardiac 
patients.'*^ 

CATEGORY  II 

2.  Control  of  RSV  Outbreaks 

a.  Use  of  Private  RcJbm,  Cohorting,  and 
Patient-Screening 

To  control  ongoing  RSV  transmission 
in  the  hospital,  admit  young  children 
with  symptoms  of  viral  respiratory 
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illness  to  single  rooms  when  possible. 
OR  perfonn  RSV-screening  diagnostic 
tests  on  young  children  upon  admission 
and  cohcat  them  according  to  tbetr  RSV- 
infection  status.5^>"-*»'>» 

CATEGORY  n 

b.  Personnel  Cohorting 

During  an  outbreak  of  nosocomial 
RSV,  cohort  personnel  as  much  as 
practical,  i.e.,  restrict  personnel  who 
give  care  to  infected  patients  from 
giving  care  to  uninfected  patients,  and 
vice-versa.5^3-5^-5^ 

CATEGORY  U 

c.  Postponing  Patient  Admission 

During  outbreaks  of  nosocomial  RSV, 
postfKHie  elective  admission  of 
uninfected  patients  at  high  risk  of 
complications  from  RSV  infecti<Hi. 

CATEGORY  n 

d.  Wearing  Eye-Nose  Goggles 

NO  RECOMMENDATION  for  wearing 
eye-nose  goggles  for  close  contact  with 
an  RSV-infected  patient.«*Av> 

UNRESOL\'ED  ISSUE 

Prevention  and  Control  of  Inflnenza 

I.  Staff  Education  and  Infection 
Surveillance 

A.  Staff  EdiKQtion 

Educate  personnel  about  the 
epidemiology,  modes  of  transmission 
and  means  of  preventing  the  spread  of 
influenza.*'  i-fti3.«*j6<» 

CATEGORY  lA 

B.  Surveillance   ■ 

1.  Establish  mechanism(s)  by  which 
the  appropriate  hospital  personnel  are 
promptly  alerted  of  any  increase  in 
infhienza  activity  in  the  local 
community. 

CATEGORY  IE 

2.  Arrange  for  laboratory  tests  to  be 
available  to  clinicians,  for  use  when 
clinically  indicated,  to  promptly 
confirm  the  diagnosis  of  influenza  and 
other  acute  viral  respiratory  illnesses, 
especially  during  November- 
April.s73-57« 

CATEGORY  IB 

n.  Modifying  Host  Risk  to  Infection 

A.  Vaccination 
1.  Patients 

Offer  vaccine  to  outpatients  and 
inpatients  at  high  risk  of  complications 
from  influenza,  beginning  in  September 
and  continuing  until  influenza  activity 
hat  begun  to  decline.«'-*»«-*««*7o-*'" 
Patients  at  high  risk  of  compUcations 


from  influenza  include  those  ^5  years 
of  age;  in  long-term -care  units;  with 
chronic  disorders  of  the  pulmonary  or 
cardiovascular  systems,  diabetes 
mellitus,  renal  dysfunction, 
hemoglobinopathies,  musculo-skeletal 
disorders  that  imf>ede  adequate 
respiration,  or  immunosuppression;  and 
children  6  months-18  years  of  age  who 
are  receiving  long-term  aspirin 
therapy."" 

CATEGORY  lA 

\2.  Personnel 

Vaccinate  healthcare  workers  before 
the  influenza  seascm  each  year, 
preferably  between  mid-October  and 
mid-November.  Until  infhienza  activity 
declines,  continue  to  make  vaccine 
available  to  newly  hired  personnel  and 
to  those  who  initially  refuse 
vaccination.  If  vaccine  supply  is 
Umited,  give  highest  priority  to  staff 
caring  for  patieRts  at  greatest  risk  of 
severe  complications  from  influenza 
infection,  as  listed  in  Section  II-A-1 
above.'**' 

CATEGORY  IB 

B.  Use  of  Antiviral  Agents  (See  Section 
IV  Below,  Control  of  Influenza 
Outbreaks) 

m.  Interruption  of  (Person-lo-Person) 
Transmission 

A.  Keep  a  patient  for  whom  influenza 
is  suspected  or  diagnosed  in  a  private 
room,  or  in  a  room  with  other  patients 
with  proven  influenza,  unless  there  are 
medical  contraindications  to  do  so. 

CATEGORY  IB 

B.  As  much  as  feasible,  maintain 
negative  air  pressure  in  rooms  of 
patients  for  whom  influenza  is 
suspected  or  diagnosed,  or  place 
together  persons  with  influenza-like 
illness  in  a  hospital  area  with  an 
independent  air-supply-and-exhaust 
system.»*-5*'-'«'*''3 

CATEGORY  U 

C  Institute  masking  of  individuals 
who  enter  the  room  of  a  patient  with 
influenza.5**-3*'<''3 

CATEGORY  IB 

D.  As  much  as  possible  during 
periods  of  influenza  activity  in  the 
community,  remove  patient -care  staff 
who  have  symptoms  of  febrile  u{>per 
respiratory  tract  infection  suggestive  of 
influenza  from  duties  that  involve  direct 
patient  contact, «>**7* 

CATEGORY  H 

E.  When  community  and/or 
nosocomial  outbreaks  are  characterized 
by  high  attack  rates  and  severe  illness: 


1.  Restrict  hospital  visitors  who  have 
a  febrile  respiratory  illness. 

CATEGORY  IB 

2.  Curtail  or  eliminate  elective 
medical  and  surgical  admissicras  as 
necessary. 

CATEGORY  IB 

3.  Restrict  cardiovascular  and 
pulmonary  surgery  to  only  emergency 
cases. 

CATEGORY  IB 

rv.  Control  of  Influenza  Outbreaks 

A.  Determining  the  Outbreak  Strain 

Early  in  the  outbreak,  obtain 
nasopharyngeal-swab  or  nasal-wash 
specimens  from  patients  with  symptmns 
suggestive  of  influenza  for  influenza 
virus  culture  or  antigen  detection. 

CATEGORY  IB 

B.  Vaccination  of  Patients  and 
Personnel 

Administer  current  influenza  vaccine 
to  unvaccinated  patients  and  staff, 
especially  if  the  outbreak  occurs  early  in 
the  influenza  season. s*"-*"' 

CATEGORY  IB 

C.  Amantadine  or  Rimantadine 
Administration 

1.  When  a  nosocomial  outbreak  of 
influenza  A  is  suspected  or  recognized: 

a.  Administer  amantadine  or 
rimantadine  for  prophylaxis  to  all 
iminfected  patients  in  the  involved  unit 
for  whom  it  is  not  contraindicated.  Do 
not  delay  administration  of  amantadine 
or  rimantadine  unless  the  results  of 
diagnostic  tests  to  identify  the  infecting 
strain(s)  can  be  obtained  within  12  to  24 
hours  after  specimen  coHection.***-**' 

CATEGORY  IB 

b.  Administer  amantadine  or 
rimantadine  for  prophylaxis  to 
unvaccinated  staff  members  for  whom  it 
is  not  medically  contraindicated,  and 
who  are  in  the  involved  unit  or  taking 
care  of  high-risk  patients.'"^ 

CATEGORY  U 

2.  Discontinue  amantadine  or 
rimantadine  if  laboratory  tests  confirm 
or  strongly  suggest  that  influenza  type  A 
is  not  the  cause  of  the  oulbreak.-^*5*<" 

CATEGORY  lA 

3.  If  the  cause  of  the  outbreak  is 
confirmed  or  believed  to  be  influenza 
type  A  AND  vaccine  has  been 
administered  only  recently  to 
susceptible  patients  and  personnel, 
continue  amantadine  or  rimantadine 
prophylaxis  until  2  weeks  after  the 
vaccination.<^^3 
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CATEGORY  IB 


4.  To  the  extent  possible,  do  not  allow 
contact  between  those  at  high  risk  of 
complications  from  influenza  and 
patients  or  staff  who  are  taking 
amantadine  or  rimantadine  for 
treatment  of  acute  respiratory  illness; 


prevent  contact  during  and  for  two  days 
after  the  latter  discontinue 
treatment.5**-59*-«>2 

CATEGORY  IB 

D.  Interruption  of  (Person-to-Person) 
Transmission  (See  Section  III,  A-E 
Above.) 


Table  1 .— Micrcx)rganisms  Isolated  From  Respiratory  Tract  Specimens  Obtained  by  Various  Representative 
Methods  From  Adult  Patients  With  a  Diagnosis  of  Nosocomial  Pneumonia 


Hospital  Type 

Patients  Studied: 

Ventilated  of  Non-ventilated  

Number  

Numt)er  of  episodes  of  pneunrwnia 
Specimen(s)  Cultured 


Culture  Results: 
No  organism  isolated 

Polymicrobial 

Number  of  isolates  .... 


Aerobic  Bacteria 

GranrNegative  Bacilli  

Pseudomonas  aemginosa  

Enterot)acter  sp 

Klebsiella  sp 

E.  coli  

Serratia  sp 

Proteus  sp 

Citrobacter  sp 

Acinetobacter  calcoaceticus  .. 

Others  

Haenrophilus  influenza 

Legionella  sp 

GraovPositive  Cocci 

Staphylococcus  aureus 

Streptococcus  sp 

ethers  

Anaerobes  

Peptostreptococcus  

Fusobacterium  sp 

Peptococcus  sp 

Bacteroides  melaninogenicus 

Bacteroides  fragilis 

Fungi 

Aspergillus  sp 

Candida  sp 

Vimses 


Schaber* 


NNIS&UMHa 


N/AB 

N/A 

Sputum,  Tracheal 
Aspirate. 


N/A 

N/A 

15.499 

50%D  ., 

17%D   ., 

11  

7 

6 

5 

3 

1  

N/A 

N/A 

6%D  .... 
N/A 

17%D   .. 

16%D  .. 

1  

0 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

4%D  .... 

N/A 

4%D  .... 
N/A 


Bartletts 


Fagon« 


Veterans General 


Mixed  

159 

159 

Transtracheal       Aspirate. 
Pleural  Fluid,  Blood. 


0 

54%c 
314  ... 


46%E 
9%E  .. 

4  

23  

14  

0  

11  

0 

0  

0  

17%E 

N/A  ... 

56%E 

25%E 

31  

0  

35%E 

14%E 

10  

11  

9  

8 

N/A  ... 
N/A  ... 
N/A  ... 
N/A  ... 


Ventilated 

49 

52 

Protected  Speci- 
men Brushing. 


0 

40%c 
111  .... 


75%E 
31  %E 

2 

4 

8 

0 

15 

2 

15 

10 

10%E 

2%E  ... 
52%E, 
33%E, 

21  

8 

2%E   ... 

N/A  .... 
N/A  .... 
N/A  .... 
N/A  .... 
N/A  .... 

0 

0 

0 

HI  A  .... 


Torres' 


General. 

Ventilated. 

78. 

78. 

Protected      Specwnen      Brushing, 

Lung     Aspirate,     Pleural     Fluid, 

Blood. 

54%c. 
13%c. 
N/A. 


16%F. 

5%F. 

0. 

0. 

0. 

1. 
1. 

0. 
9. 
0. 
0%''. 

4%''. 

2%F. 

2. 
0. 
0. 
0. 
0. 
0. 
0.     ^ 

0. 


Legend: 

aNNIS  &  UMH=National  Nosocomial  infection  Surveillance  System  and  University  of  Michigan  Hospital. 

B  N/A=Not  Applicable:  Not  tested  or  Not  reported. 

c  Percent  episodes. 

D  Percent  isolates. 

E  Percent  episodes  (Percentages  not  additive  due  to  polymicrobial  etiology  in  some  episodes). 

f  Percent  patients  with  pure  culture. 

NOTE:  Footnotes  appear  at  the  end  of  the  document. 
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Table  3.— Risk  Factors  and  Suggested  Infection  Control  Measures  for  Prevention  of  Nosocomial 

Pneumonia 


Risk  factors 

Bacterial  Pneumonia: 

Host-Related 
Age  (>65  years) 
Underlyirig  illness: 
Chronic      OtJStructive      Pul- 
monary Disease  (COPD). 
Immunosuppression 

Depressed  consciousness 

Surgery  (thoracic/abdominal)  . 
Device-Related 

Endotracheal   intubation   arKJ 
Mechanical  ventilation. 


Nasogastric-tube  (NGT) 

placement      and      Enteral 
feeding. 
Personnel-  or  Procedure-Related: 
Cross-contamination  t)y  harxte  .. 

Antibiotic  administration 

Legionnaires'  Disease: 
.   Host-Related 

Immunosuppression  

Device-Related 
Contaminated  aerosol  from  de- 
vices. 
Environment-Related 
Aerosols     from     contaminated 
water  supply. 

Cooling-tower  draft 

Aspergiliosis: 
Host-Related 
Severe  grarxjiocytopenta 

Environment-Related 
Construction  activity  _ 


Other  environmental  sources  of 
aspergilti. 
Respiratory  Syncytial  Virus  Infec- 
tion: 

Host-Related 
Age  {<2  years)  Congenital  pul- 
monary/cardiac disease. 
Immunosuppression. 
Personnel-  or  Procedure-Related 
Cross-contamination  by  hands  .. 

influenza: 


infection  control  measures  suggested  to  prevent  nosocomial  pneumonia 


Host-Related 
Age  (>65 

immunosuppression. 

Personnel-Related 
infected  personnel 


years) 


Good  chest  physiotherapy:  incentive  spirometry;  positive  end  expiratory  pressure  or  continuous  positive 
airway  pressure  by  face  masi<. 

Avoid  exposure  to  potential  nosocomial  pathogens;  decrease  duration  of  immunosuppression,  such  as  by 
administration  of  granulocyte  macrophage  colony  stimulating  factor  (GMCSF). 

Caution  on  prescritjing  central  nervous  system  depressants. 

Chest  physiotherapy  if  with  COPD;  proper  positioning;  earty  ambulation. 

Proper  cleaning,  stenlization  or  disinfection,  and  handling  of  devices;  remove  devices  as  soon  as  indica- 
tion for  tt>eir  use  ceases. 

Gentle  suctioning  of  secretions;  place  patient  in  semirecumbent  position,  i.e.,  30*  head-etevation;  use 
nonalicalinizing  gastric  cytoprotectrve  agent  on  patients  at  risl<  for  stress  bleeding;  changing  ventilator 
circuits  not  more  often  than  every  48  hours;  draining  arxl  discarding  inspiratory-tubtng  condensate,  or 
using  heat-moisture  exchanger  if  ir>dicated. 

Use  small-txxe  NGT;  routinely  verify  approfxiate  tut)e  placement;  promptty  remove  NGT.  Avoid  large- 
bolus  feeding:  drain  residual. 

Educate  and  train  personnell;  adequate  handwashing  and  appropriate  gloving;  surveillance  for  cases  of 

pneumonia,  and  feedback  to  personnel 
Prudent  antit)iotic  use,  especially  on  high-risk  intensive-care  unit  (ICU)  patients. 

Decrease  duration  of  immunosuppression,  such  as  by  adnrtinistration  of  GMCSF. 

Sterilize/distnfect  aerosol-producing  devices  t)efore  use;  use  only  sterile  water  for  respiratory  humiditying 
devices;  rx)t  using  cool-mist  room-air  "twrnidifiers''. 

hiyperchiorinate  or  superheat  hospital  water  system;  routne  maintenance  of  water-supply  system;  corv 

sider  use  of  sterile  water  for  dnnkir^  by  immunosuppressed  patients. 
Proper  design,  placement,  arxJ  maintenarx»  of  cooling  towers. 

Decrease  duration  of  immunosuppression,  such  as  by  administration  of  GMC^;  consider  placing  se- 
verely grjmulocytopenic  patients  in  protected  environment 

Remove  granulocytopenic  patients  from  vicinity  of  construction;  if  not  already  done,  placing  severely 
granulocytopenk;  patients  in  protected  environment;  mask  severely  granulocytopentc  patients  when  they 
leave  protected  ertvironment. 

Routine  maintenance  of  hospital  air-fiandling  system  and  rooms  of  immunosuppressed  patients. 


Consider  routine  pre-admission  screening  of  high-risk  patients  for  severe  RSV  infection,  followed  t)y 
cohorting  of  patients  and  nursing  personnel  during  hospttal  outtxeaks  of  RSV  infection. 

Personnel  education;  handwashing;  giovir>g;  gowning;  during  outt>reaks,  use  private  rooms  or  cohort  pa- 
tients and  nursing  personnel,  and  lirrvt  visitors. 

Use  private  room  or  cohort  infected  patients. 

Vaccinate  high-risk  patients  before  the  influenza  season  each  yean  use  amantadine  or  rimantadine  for 
chemoprophylaxis  during  an  outbreak. 

Vaccinate  personnel  caring  for  high-risk  patients,  before  the  influenza  season  each  year;  use  amantadine 
or  rimantadine  for  prophylaxis  during  an  outtxeak.  
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Appendix  A — Semicritical  Items  Used 
on  the  Respiratory  Tract 

Air-pressure  monitors 

Anesthesia  breathing  circuits  including: 

inspiratory  and  expiratory  tubings 

y  connectors 

right-angle  connectors 

face  mask 

reservoir  bags 
Breathing  circuits  of  mechanical  ventilators 
Bronchoscof>es  and  their  accessories 
CO2  analyzers 

Endotracheal  and  endobronchial  tubes 
Laryngoscopw  blades 
Mouthpieces  and  tubings  of  pulmonary- 
function  testing  equipment 
Oral  and  nasal  airways 
Resuscitation  bags 
Spirometers 
Suction  catheters 

Appendix  B — Maintenance  Procedures 
to  Decrease  Survival  and  Multiplication 
of  Legionella  SPP.  In  Potable-Water 
Distribution  Systems 

I.  Providing  water  at  >50°C  at  all  points 

in  the  heated  water  system, 
including  the  taps 

This  requires  that  water  in  calorifiers 
(water  heaters)  be  maintained  at  >60°C. 
In  the  United  Kingdom,  where 
maintenance  of  water  temperatures  at 
>50°C  in  hospitals  has  been  mandated, 
installation  of  blending  or  mixing  valves 
at  or  near  taps  to  reduce  the  water 
temperature  to  <43°C  has  been 
recommended  in  certain  settings  to 
reduce  the  risk  of  scald  injury  to 
patients,  visitors,  and  health  care 
workers.**"  However,  Legionella  spp. 
can  multiply  even  in  short  segments  of 
pipe  containing  water  at  this 
temperature.  Increasing  the  flow  rate 
from  the  hot-water-circulation  system 
may  help  lessen  the  likelihood  of  water 
stagnation  and  cooling.'»"3676  Insulation 
of  plumbing  to  ensure  delivery  of  cold 
(<20°C)  water  to  water  heaters  (and  to 
cold-water  outlets)  may  diminish  the 
opportunity  for  bacterial 
multiplication.345  "Dead  legs"  or 
capped  spurs  within  the  plumbing 
system  provide  areas  of  stagnation  and 
cooling  to  <50°C  regardless  of  the 
circulating-water  temperature;  these 
segments  may  need  to  be  removed  to 
prevent  colonization.'*^^  Rubber  fittings 
within  plumbing  systems  have  been 
associated  with  persistent  colonization, 
and  replacement  of  these  fittings  may  be 
required  for  Legionella  spp. 
eradication."" 

II.  Continuous  chlorination  that 

maintains  concentrations  of  free 
residual  chlorine  at  1-2  mg/L  at  the 
tap 

This  requires  flow-adjusted, 
continuous  injectors  of  chlorine 
throughout  the  water  distribution 


system.  Adverse  effects  of  continuous 
chlorination  include  accelerated 
corrosion  of  plumbing  resulting  in 
system  leaks  and  production  of 
potentially  carcinogenic 
trihalomethanes.  However,  when  levels 
of  free  residual  chlorine  are  below  3  mg/ 
L,  trihalomethane  levels  are  kept  below 
the  maximum  "safety  level" 
recommended  by  the  Environmental 
Protection  Agency.*"  s^^so 

Appendix  C — Culturing  Environmental 
Specimens  for  Legionella  SPP 

I.  Recommended  procedure  for 

collecting  and  processing 
environmental  specimens  for 
Legionella  spp. 

A.  Collect  water  (if  possible,  one-liter 
samples)  in  sterile,  screw-top 
bottles,  preferably  containing 
sodium  thiosulfate  at  a 
concentration  of  0.5  cc  of  O.lN 
solution/liter  of  sample  water. 
(Sodium  thiosulfate  inactivates  any 
residual  halogen  biocide). 

B.  Collect  culture-swabs  of  the 
internal  surfaces  of  faucets, 
aerators,  and  showerheads;  in  a 
sterile,  screw-top  container  such  as 
a  50  cc  plastic  centrifuge  tube, 
submerge  each  swab  in  5-10  cc  of   - 
sample  water  taken  from  the  same 
device  from  which  the  sample  was 
obtained. 

C.  As  soon  as  possible  after  collection, 
water  samples  and  swabs  should  be 
transported  to  and  processed  in  a 
laboratory  proficient  at  culturing 
water  specimens  for  Legionella  spp. 
Samples  may  be  transported  at 
room  temperature  but  must  be 
protected  from  temperature 
extremes. 

D.  Test  samples  for  the  presence  of 
Legionella  spp.  by  culture  onto 
semi-selective  media.  Use  standard 
laboratory  procedures.  (Detection  of 
Legionella  spp.  antigen  by  the  direct 
fluorescent  antibody  technique  is 
not  suitable  for  environmental 
samples.*»*'-*»<5  In  addition,  the  use 
of  polymerase  chain  reaction  (PCR) 
for  identification  of  Legionella  spp. 
is  not  recommended  until  more 
data  on  the  sensitivity  and 
specificity  of  this  procedure  are 
available.'*"*) 

II.  Possible  samples  and  sampling  sites 

for  Legionella  spp.  in  the  hospital 

Water  Samples 

Potable  Water  System 
Incoming  water  main 
Water  softener 
Holding  tanks/cisterns 
Water  heater  tanks  (inflow  and 
outflow  sites). 


Potable  water  outlets  (faucets  or  taps, 
showers)  especially  outlets  located 
in  or  near  case-patients'  rooms 
Cooling  Tower/Evaporative  Condenser 

Make-up  water  (water  added  to 
system  to  replace  water  lost  by 
evaporation,  drift,  and  leakage) 

Basin  (area  under  tower  for  collection 
of  cooled  water) 

Sump  (section  of  basin  from  which 
cooled  water  returns  to  heat  source) 

Heat  source  (e.g.,  chillers) 
Other  Sources 

Humidifiers 

Bubblers  for  oxygen 

Water  used  for  respiratory  therapy 
equipment 

Decorative  fountains 

Irrigation  equipment 

Fire  sprinkler  system  (if  recently 
used) 

Whirlpools/spas 

Swabs 

Potable  Water  System 
Faucets  (proximal  to  aerators) 
Faucet  aerators 
Shower  heads 
Cooling  Towers 
Internal  components  (e.g..  splash  bars 

and  other  fill  surfaces) 
Areas  with  visible  biofilm 
accumulation 

Appendix  D — Procedure  for  Cleaning 
Cooling  Towers  and  Related  Equipment 

(Adapted  from  the  Emergency  Protocol 
in  Control  of  Legionella  spp.  in  Cooling 
Towers:  Summary  Guidelines.*'^] 

I.  Preparatory  to  Chemical  Disinfection 
and  Mechanical  Cleaning 

A.  Provide  protective  equipment  to 

workers  who  would  perform  the 
disinfection,  to  prevent  their 
exposure  to  a)  chemicals  used  for 
disinfection,  and  b)  aerosolized 
water  containing  Legionella  spp. 
Protective  equipment  may  include 
full-length  protective  clothing, 
boots,  gloves,  goggles,  and  a  full-  or 
half-face  mask  that  combines  high 
efficiency  particulate  air  filter  and 
chemical  cartridges  to  protect 
against  airborne  chlorine  levels  of 
up  to  10  mg/L. 

B.  Shut  off  cooling-tower. 

1.  If  possible,  shut  offbeat  source. 

2.  Shut  off  fans,  if  present,  on  the 
cooling  tower/evaporative 
condenser  (CT/EC). 

3.  Shut  off  the  system  blowdown 
(purge)  valve.  Shut  off  automated 
blowdown  controller,  if  present, 
and  set  system  controller  to  manual. 

4.  Keep  make-up  water  valves  open. 

5.  Close  building  air-intake  vents 
within  at  least  30  meters  of  the  CT/ 
EC  until  after  the  cleaning 


5008  Federal  Register  /  Vol.  59,  No.  22  /  Wednesday,  February  2,  1994  /  Notices 


procedure  is  complete. 
6.  Contiaue  operating  pumps  for 
water  circulation  through  the  CT/ 
EC 

n.  Chemical  Disinfection 

A.  Add  fast-release,  chlorine-containing 

disinfectant  in  pellet,  granular,  or 
liquid  form,  and  follow  instructions 
on  the  product  label.  Examples  of 
disinfectants  are  sodium 
hypochlorite  (NaCXIl)  or  calcium 
hypochlorite  (Ca(OQ)2.  calculated 
to  achieve  initial  FRC  of  50  mg/L, 
i.e.,  3.0  lbs  (1.4  kgj  industrial  grade 
NaCXIl  (12-15%  available  CI)  per 
1.000  gallons  of  CT/EC  water,  10.5 
lbs  (4.8  kg)  domestic  grade  NaOCl 
(3-5%  available  Q)  per  l.OQO 
gallons  of  CT/EC  water,  or  0.6  ib    ^ 
(0.3  kg)  Ca(OCl)2  per  1,000  gallons'! 
of  CT/EC  water.  (Other  appropriate 
compounds  may  be  suggested  by  a 
water-treatment  specialist.)  If 
significant  biodeposits  are  present, 
add  more  chlorine.  If  the  water 
volume  in  CT/EC  is  unknown, 
estimate  it  (in  gallons)  to  be  lOx  the 
recirculation  rate  in  gallons/minute 
or  30x  the  refrigeration  capacity  in 
tons. 

B.  Record  type  and  quality  of  all 

chemicals  used  for  disinfection, 
exact  time  when  chemicals  are 
added  to  the  system,  and  time  and 
results  of  measurements  of  free 
residual  chlorine  (FRC)  and  pH. 
C  Within  15  minutes  of  adding 

disinfectant,  add  the  dispersant  by 
first  dissolving  it  in  water  and 
adding  the  resulting  solution  to  a 
turbulent  zone  in  the  water  system. 
Examples  of  low  or  non-foaming, 
silicate-based  dispersants  are: 
automatic-dishwasher  compounds, 
such  as  Cascade*  or  Calgonite*  or 
an  equivalent  product.  (Dispersants 
are  added  at  10-25  lbs.  (4.5-11.25 
kg)  per  1.000  gallons  of  CT/EC 
water.) 

•  Use  of  product  names  is  for 
identification  only  and  does  not  imply 
endorsement  by  the  Public  Health 
Service  or  the  U.S.  Department  of 
Health  and  Human  Services. 
D.  After  adding  disinfectant  and 

dispersant,  continue  circulating  the 
water  through  the  system.  Monitor 
FRC  with  an  FRC-measuring  device, 
e.g.,  a  swimming  pool  test  kit,  and 
measure  pH  with  a  pH  meter  every 
15  minutes  for  2  hours.  Add 
chlorine  as  needed  to  maintain  FRC 
at  >10  mg/L.  Adjust  pH  to  7.5-8.0. 
The  pH  may  be  lowered  by  using 
any  acid  (e.g.,  muriatic  acid  or 
sulfuric  acid  used  for  maintenance 
of  swimming  pools)  that  is 


compatible  with  treatment 
chemicals. 

E.  Two  hours  after  adding  disinfectant 

and  dispersant  or  after  FRC  level  is 
stable  at  ^10  mg/L,  monitor  at  2- 
hour  intervals  and  maintain  FRC  at 
^10  mg/L  for  24  hours. 

F.  After  FRC  level  is  maintained  at  ^10 

mg/L  for  24  hours,  drain  the  system. 
CT/EC  water  may  be  drained  to  the 
sanitary  sewer.  Municipal  water 
and  sewerage  authorities  should  be 
contacted  regarding  local 
regulations.  If  a  sanitary  sewer  is 
not  available,  consult  local  or  state 
authorities  (e.g.  Department  of 
Natural  Resources)  regarding 
disposal  of  water.  If  necessary, 
drain-off  may  be  dechlorinated  by 
dissipation  or  chemical 
neutralization  (i.e.  with  sodium 
bisulfite). 

G.  Refill  system  with  water  and  repeat 

procedure  outlined  in  steps  2-6. 

m.  Mechanical  Cleaning 

A.  After  water  from  the  second  chemical 

disinfection  has  been  drained,  shut 
down  the  CT/EC. 

B.  Inspect  all  water  contact  areas  for 

sediment,  sludge,  and  scale.  Using 
brushes  and/or  a  low-pressure 
water  hose,  thoroughly  clean  all 
CT/EC  water  contact  areas 
including  basin,  sump,  fill,  spray 
nozzles,  and  fittings.  Replace 
components  as  needed. 
C  If  possible,  clean  CT/EC  water  contact 
areas  within  the  chillers. 

IV.  After  Mechanical  Cleaning 

A.  Fill  system  with  water,  and  add 

chlorine  to  achieve  FRC  level  of  10 
mg/L. 

B.  Circulate  water  for  one  hour,  then 

open  blowdown  valve  and  flush  the 
entire  system  until  it  is  free  of 
turbidity. 
C  Drain  system. 

D.  Open  any  air  intake  vents  that  were 

closed  prior  to  cleaning. 

E.  Fill  system  with  water.  CT/EC  may  be 

put  back  into  service  using  an 
effective  water-treatment  program. 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNfTY  SERVICE 

Availability  of  Funds  for  Summer  of 
Safety 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Commimity  Service  announces  the 
availability  of  up  to  $3  million  for  grants 
to  support  the  Summer  of  Safety,  an 
AmeriCorps  project,  that  will  focus  on 
enhancing  public  safety.  These  funds 
must  be  matched  with  non-Corporation 
funds,  and  will  provide  opportimities 
for  more  than  1000  Americans, 
especially  young  people,  to  serve  full 
time  in  community-based  collaborative 
efforts  to  respond  to  the  problems  of 
crime,  violence  and  fear. 
DATES:  The  deadline  for  the  submission 
of  proposals  is  Monday,  March  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Corporation  for  National  and 
Community  Service,  (202)  606-4949. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  21, 1993,  the  President 
signed  into  law  the  National  and 
Community  Service  Trust  Act  (the  Act), 
which  created  the  Corporation  for 
National  and  Community  Service.  The 
Corporation's  mission  is  to  engage 
Americans  of  all  ages  and  backgrounds 
in  service  that  addresses  the  nation's 
educational,  public  safety,  health,  and 
environmental  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so, 
the  Corporation  will  foster  civic 
responsibility,  strengthen  the  ties  that 
bind  us  together  as  a  people,  and 
provide  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

The  Corporation  is  a  new  federal 
agency  that  encompasses  the  work  and 
staff  of  two  existing  independent 
agencies,  the  Commission  on  National 
and  Community  Service  and  ACTION. 
The  Corporation  will  fund  a  new 
national  service  initiative  called 
AmeriCorps,  service-learning  initiatives 
for  elementary  and  secondary  schools 
and  institutions  of  higher  education 
called  Learn  and  Serve  America,  and  the 
new  National  Civilian  Community 
Corps,  and  also  engage  in  efforts  to 
improve  the  quality  of  service  programs. 
In  addition,  the  Corporation  will 
continue  to  sup[>ort  the  Volunteers  In 
Service  To  America  (VISTA)  program 
and  the  senior  volunteer  programs 
previously  sponsored  by  ACTION. 

The  Act  authorizes  the  Corporation  to 
support  summer  service  programs 


directly  (such  as  the  Summer  of  Safety) 
and  indirectly,  in  conjunction  with  the 
States.  Programs  that  operate  during  the 
summer  offer  an  excellent  opportunity 
to  experiment  with  new  approaches  to 
solving  community  problems  and  to 
bring  new  resources  and  participants 
into  community  service  efforts. 

Program  (Hijectives 

"Summer  of  Safety,"  the 
Corporation's  1994  summer  service 
program,  is  being  launched  to  respond 
to  the  growing  fear  of  and  frustration 
over  the  levels  of  crime  and  violence  in 
every  part  of  the  country.  The  1994 
Summer  of  Safety  will  demonstrate  the 
potential  of  national  service  to  respond 
to  these  urgent  needs  by  unleashing  the 
talents  and  energies  of  Americans  of  all 
ages  and  backgrounds,  especially  young 
adults.  Summer  of  Safety  will 
specifically  address  the  public  safety 
needs  of  communities  by  achieving  the 
following  objectives: 
— Make  direct  and  demonstrable 

impacts  on  crime,  violence  and  fear 

by  identifying  and  meeting  public 

safety  needs; 
•^Build  new  partnerships  and 

collaborations  for  safety  that 

capitalize  on  all  of  the  community's 

resources; 
— Demonstrate  that  every  citizen — 

especially  young  people— can  help 

make  communities  safer, 
— Provide  seed  support  for  innovative 

service  programs  that  address  public 

safety  needs;  and 
— Stimulate  public  interest  in  national 

service  as  a  means  to  respond  to 

America's  problems. 

Program  Overview 

The  Corporation  will  directly  fund 
Suouner  of  Safety  programs  in  up  to  20 
locations,  both  urban  and  rural,  for  the 
siunmer  months.  Summer  of  Safety 
programs  will  be  run  by  partnerships 
that  may  include  law  enforcement,  other 
public  agencies,  non-profit  and 
community-based  organizations, 
institutions  of  higher  education,  Indian 
tribes,  and  the  business  community. 

Participants  will  engage  in  service 
activities  directly  related  to  enhancing 
public  safety.  Permissible  program 
activities  may  range  from  assisting 
police  officers  in  community  policing 
initiatives,  to  escorting  seniors  in  hi^- 
crime  neighborhoods,  to  working  in 
victim  assistance  programs,  to 
supervising  recreation  activities  for 
children  and  youth  that  incorporate 
safety  and  violence  prevention 
education.  A  program  may  establish 
terms  of  participants  to  carry  out  a  range 
of  different  public  safety-related 
activities  during  the  summer,  or  place 


participants  individually  or  in  small 
groups  in  core  assignments  for  the 
whole  summer. 

Participants  will  be  selected  by  local 
programs,  and  they  must  receive 
training  appropriate  to  their  service 
assignments.  Participants  will  receive 
living  allowances  of  at  least  $147.00  per 
week  during  their  service,  and,  upon 
successful  completion  of  the  program 
(and  a  minimum  of  381  hours  of 
service),  a  postservice  benefit  of  $1000 
which  may  be  used  for  support  of  higher 
education  programs,  certain  vocational 
training  and  school-to-work  programs. 
or  repajnnent  of  student  loans. 

In  addition  to  the  programs  supported 
under  this  grant  competition,  the 
Corporation  is  sponsoring  other 
Summer  of  Safety  initiatives.  These  are 
briefly  described  in  Appendix  2. 

Eligibility 

Public  agencies  (including  law 
enforcement  agencies,  local  units  of 
government,  health/ social  service 
agencies,  etc.).  nonproHt  organizations 
(including  youth-servin  groups, 
community  based  organizations,  service 
organizations,  etc.),  institutions  of 
higher  education,  and  Indian  tribes  are 
eligible  to  apply.  State  agencies  that 
intend  to  operate  the  program  directly 
are  also  eligible. 

While  a  single  entity  may  be  the 
actual  recipient  of  the  grant  thereby 
responsible  for  financial  administration 
and  program  management  we  expect 
that  the  Summer  of  safety  programs  will 
be  conducted  by  working  partnerships 
among  any  or  all  of  the  above  types  of 
organizations. 

Special  Funding  Requirements 

Summer  of  Safety  grants  may  be  made 
from  one  of  three  sources  of  funds: 
Subtitle  H  of  the  Act  (Investment  for 
Quality  and  Innovation),  Subtitle  B-2  of 
the  Act  (Leam  and  Serve  America: 
Higher  Education)  and  Subtitle  C  of  the 
Act  (AmeriCorps  Grants).  Applicants 
should  specify  which  type  of  funding 
they  are  seeking.  While  Subtitle  H 
carries  no  restrictions.  Subtitles  B-2  and 
C  contain  the  following: 

Subtitle  B-2  requires,  among  other 
things,  that  an  applicant  be  an 
institution  of  higher  education  (or  a 
consortium  of  such  institutions),  or  a 
partnership  of  public  or  private 
nonprofit  organizations  and  one  or  more 
institutions  of  higher  education. 
Proems  must  involve,  but  are  not 
limited  to,  current  students.  Pursuant  to 
the  Act,  priority  will  be  given  to 
applications  that  meet  certain 
characteristics,  as  detailed  in  Appendix 
3. 
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The  Corporation  will  ensure  that  at 
least  50%  of  the  funds  awarded  under 
Subtitle  C  will  support  projects  that  will 
be  conducted  in  areas  of  need,  as 
detailed  in  Appendix  4. 

Beyond  the  requirements  specific  to 
the  Subtitles  from  which  the  funding 
originates,  applicants  must  meet  all 
other  requirements  in  this  notice, 
regardless  of  the  type  of  funds  being 
requested.  Proposals  that  do  not 
indicate  a  preferred  type  of  funding  will 
be  reviewed  as  the  Corporation  deems 
appropriate.  Each  of  the  two  types  of 
funds  require  a  non-Corporation  match 
of  at  least  25%  of  program  costs.  The 
Corporation  has  the  flexibility  to  ensure 
that  the  highest  quality  proposals  are 
funded,  regardless  of  whether  they  are 
submitted  under  Subtitle  B2  or  Subtitle 
C. 

Content  of  Proposal 

Summer  of  Safety  applicants  should 
submit  program  proposals  that  contain 
the  sections  noted  below  and  meet  the 
requirements  in  this  notice.  Should  you 
desire  further  guidance  on  the  format  of 
your  proposal,  you  should  contact  the 
Corporation  at  202/606-4949. 

1 .  Title  Page 

List:  (1)  Name  and  address  of  legal 
applicant  (and  include  the  signature  of 
the  authorized  executive);  (2)  names  of 
organizations  participating  in 
partnership;  (3)  amount  of  Federal  funds 
requested,  amount  of  non-federal  match 
(both  cash  and  in-kind);  (4)  number  of 
stipended  participants  and  number  of 
additional  volunteers  who  will  not 
receive  a  stipend;  and  (5)  one  paragraph 
describing  program  activities  and  target 
community. 

2.  Program  Narrative 

A  narrative  describing  the  proposed 
program  should  contain  sections  that 
respond  to  the  following  requirements: 

(a)  Community  Need/Anticipated 
Impact 

The  paramount  goal  of  Summer  of 
Safety  is  to  address  problems  of  crime, 
violence  and  fear  in  the  communities 
where  programs  are  conducted.  To  have 
such  an  impact,  problems  must  be 
identified  and  defined  and  strategies 
developed  which  have  specific 
objectives.  Accordingly,  successful 
proposals  will: 

(i)  Discuss  the  specific  needs  or 
problems  that  exist  in  the  target 
community/neighborhood(s)  which  the 
project  will  address.  Sources  of  official 
data  (demographic  data,  crime  offense 
data,  etc.),  public  opinion  surveys, 
expert  analysis,  and  other  sources  of 
local  information  are  all  useful. 


(ii)  Describe  specifically  how  the 
program  will  address  the  identified 
problem(s).  Outcomes  must  be  direct 
and  demonstrable. 

While  the  goal  of  every  project  should 
be  the  reduction  of  crime,  violence  and 
fear,  it  may  be  very  difficult  to 
document  such  accomplishments,  given 
the  hmited  time  during  which  a  summer 
program  can  operate.  Accordingly,  as 
well  as  quantifiable  measures  of 
outcome,  there  may  also  be  intermediate 
measures  of  effort  and  accomplishment 
which  are  appropriate  as  specific 
objectives. 

Examples  of  such  objectives  each  of 
which  should  address  only  one  activity 
and  include  one  result  may  include 
reduction  in  reported  crime  of  XX% 
(generally,  or  in  more  limited  focus,  i.e., 
robberies  of  convenience  stores,  gang- 
related  assaults,  attacks  against  senior 
citizens,  etc.).  XX%  of  neighborhood 
residents  feel  safer  compared  to  before 
program,  XX  victims  of  violent  crime 
assisted  at  court  or  at  home,  XX  Safe 
Houses  established,  XX  playgrounds 
refurbished  and  supervised,  XX  "crack 
houses"  rehabilitated,  XX  youth 
provided  crime  prevention/violence 
reduction  training,  etc. 

(iii)  Discuss  the  appropriateness  of  a 
summer  program  to  address  the 
identified  needs/problems  and  to 
achieve  the  specified  objectives.  This 
should  include  discussion  of  long-term 
effects  (i.e.,  safe  houses  established 
during  the  summer  will  continue  to 
operate  during  the  school  year;  vacant 
lots  or  abandoned  playgrounds  will  be 
restored  to  community  use; 
neighborhood  volunteers  will  continue 
activities  initiated  during  the  summer; 
etc.) 

(b)  Participants 

Programs  must  provide  quality  service 
opportunities  and  living  allowances 
(stipends)  for  between  20  and  150 
Summer  of  Safety  participants.  The 
$1000  post-service  benefit,  which  may 
be  used  only  for  higher  educational 
purposes,  including  loan  repayment,  or 
certain  types  of  vocational  training,  will 
be  administered  by  the  Corporation 
through  the  National  Service  Trust 
Fund. 

Participants  must  be  at  least  17  years 
old,  and  demonstrate  leadership 
potential.  Programs  should  seek  to 
enroll  participants  from  diverse  racial, 
economic,  and  educational  backgrounds 
(including  entering  and  current  college 
students,  recent  graduates,  and  youth 
not  attending  college),  and  include 
residents  from  the  community  where 
the  program  will  be  conducted. 
Participant  selection  decisions  are  made 
solely  by  the  program. 


Programs  should  be  willing  to  enroll 
participants  from  other  parts  of  the 
country  not  simply  from  the  host 
community.  Grant  funds  may  be  used 
for  transportation  costs  for  eligible 
participants.  The  Corporation  may 
provide  names  and  addresses  of 
potential  participants  to  programs.  In 
addition,  programs  may  be  contacted  by 
potential  participants  who  are  recruited 
nationally. 

The  physical  safety  of  participants 
must  be  of  paramount  concern,  and 
programs  that  do  not  take  appropriate 
measures  to  protect  the  safety  of 
participants  will  not  be  approved.  (See 
Section  2c,  Service  Activities,  for 
further  information). . 

Accordingly,  proposals  must  include: 

(i)  A  description  of  plans  to  recruit, 
screen,  select,  and  assign  a  qualified  and 
diverse  pool  of  participants,  including 
individuals  from  the  community  served, 
to  carry  out  the  agreed-upon  service 
activities; 

(ii)  A  description  of  the  training  that 
will  be  provided  to  participants  to 
ensure  successful  involvement  in  the 
summer  program; 

(iii)  A  discussion  of  how  the  entire 
summer  experience  for  participants 
orientation,  training,  service  activity, 
etc. — will  develop  useful  skills,  teach 
them  about  public  safety,  promote 
active  citizenship,  and  strengthen  their 
commitment  to  service; 

(iv)  A  description  of  policies  and 
practices  designed  to  assure  the  safety  of 
participants  while  carrying  out  service 
activities; 

(v)  A  description  of  plans  to  provide 
appropriate  child  care  for  certain 
program  participants.  Preliminary 
guidance  may  be  found  in  the 
Corporation's  proposed  regulations  (See 
Appendix  5); 

These  plans  may  be  revised  prior  to 
final  grant  approval,  as  a  result  of 
requirements  in  these  areas  that  will  be 
set  forth  in  the  Corporation's  final 
regulations: 

(vi)  A  description  of  arrangements 
that  will  be  made  to  provide  appropriate 
program  and  participant  liability 
coverage;  and 

(vii)  A  description  of  arrangements 
that  will  be  made  to  cover  on-the-job 
injuries  to  participants,  such  as  linkage 
with  the  State  Workers'  Compensation 
Program  or  other  appropriate  accident 
and  injury  policies. 

(c)  Service  Activities 

Summer  of  Safety  projects  must  have 
the  clear  purpose  of  strengthening  the 
ability  of  the  community  to  respond  to 
problems  of  crime,  violence  and  fear 
through  service.  Projects  must  include 
at  least  8  weeks  and  381  hours  of  full- 


f 


5026 


Federal  Register  /  Vol.  59.  No.  22  /  Wednesday,  February  2.  1994  /  Notices 


time  service  activity  for  participants, 
including  the  period  of  orientation  and 
training. 

The  ideal  Summer  of  Safety  service 
program  will  develop  a  range  of  senice 
activities  that  depends  on  the 
community's  needs  and  the  resources 
the  various  members  of  the  partnership 
bring  to  the  overall  initiative.  For 
example,  some  activities  may  involve 
direct  work  with  police  officers  or 
community  groups  to  solve  specific 
crime  problems:  others  may  involve 
work  with  victim  assistance  programs, 
including  efforts  to  help  special  groups 
such  as  victims  of  family  violence  or 
seniors.  Still  others  might  involve 
providing  training  in  crime  preventidn 
or  conflict  resolution  to  parents  and 
children.  An  approach  to  developing  a 
program  and  examples  of  possible 
service  activities  may  be  found  in 
Appendix  1. 

Participants  will  be  assigned  to 
specific  service  activities  determined  by 
the  program  based  on  the  needs 
identified  within  the  community  and 
the  skill  level  of  participants.  Teams  of 
participants  can  readily  be  trained  and 
assigned  to  take  on  a  number  of  distinct 
activities  as  part  of  a  broad  community 
effort  Individual  assignments  to 
appropriate  activities  are  also 
acceptable.  Appropriate  training  and 
effective  supervision  of  participant 
service  activity  are  important  to  project 
success. 

Accordingly,  successful  proposals 
will: 

(i)  Describe  the  specific  service 
activities  that  will  be  conducted  by  the 
program  during  the  summer 

(ii)  Identify  the  number  of  stipended 
participants  and  imstipended  volunteers 
who  will  serve  in  each  of  the  identified 
activities: 

(iii)  Discuss  the  background,  skills  or 
other  factors  related  to  assigning 
participants  to  the  various  service 
activities: 

(iv)  Describe  the  specific  training 
which  will  be  necessary  to  enable 
participants  to  carry  out  respective 
service  assignments: 

(v)  Descrioe  procedures  for  the 
supervision  of  participants  engaged  in 
the  service  activities;  and 

(vi)  Discuss  the  process  by  which  the 
program  will  ensure  that  service 
participants  will  not  displace  paid 
workers.  Including  considerations  with 
appropriate  labor  unions. 

Limitations 

There  are  activities  that  are  not 
appropriate  for  Summer  of  Safety 
participants.  Concern  for  the  physical 
safety  of  participants  and  the 
specialized  training/skill  requirements 


for  certain  law  enforcement/corrections 
tasks  limit  the  types  of  service  activities 
which  are  appropriate.  Certain  other 
activities  are  not  appropriate  absent  a 
clear  link  to  a  broad  community  public 
safety  effort.  Finally,  some  tasks  are  not 
suitable  for  national  service  programs  at 
all.  Specifically: 

— ^The  Corporation  will  not  support 
programs  that  place  service 
participants  in  situations  that:  (1) 
Involve  the  arrest  process,  (2)  involve 
the  chain  of  custody  of  evidence,  (3) 
involve  witnessing  criminal  incidents 
which  may  result  in  participants 
being  called  as  witnesses  in 
adjudicatory  proceedings,  (4)  result  in 
intentional  contact  with  suspected 
criminal  offenders,  (5)  involve  contact 
with  defendants  or  convicted 
offenders  unless  appropriate 
safeguards  are  in  place,  or  (6) 
otherwise  pose  significant  risk  to 
participant  safety  (e.g.,  working  alone 
in  a  high-crime  neighborhood,  etc.). 
— Although  the  Corporation  recognizes 
the  importance  of  such  activities  and 
their  indirect  connection  to  public 
safety  in  the  long- term.  Summer  of 
Safety  grant  fundf.may  not  be  used  to 
support  programS|Which  provide 
positive  activities  for  youth  (i.e.. 
recreation,  field  trips,  cultural 
opportunities,  social/athletic  events, 
vocational  support,  academic 
assistance,  mentoring,  etc.)  unless 
they  are  conducted  as  components  of 
specific  public  safety  initiatives.  The 
program,  when  taken  as  a  whole,  must 
have  a  clear,  consistent,  and  visible 
public  safety  purpose  and  target 
specific  crime/violence/fear  reduction 
outcomes. 
— Activities  that  do  not  provide  a  direct 
benefit  to  the  community,  such  as 
clerical  work  or  research,  may  be 
performed  if  they  support  direct 
service,  but  may  not  be  the  primary 
activity  of  a  national  service  program. 
—Certain  activities  are  prohibited  for 
participants  in  all  national  service 
programs.  These  activities  include: 
efforts  to  influence  legislation: 
organizing  protests;  petitions; 
boycotts  or  strikes:  assisting  or 
deterring  union  organizing;  impairing 
contracts  for  services  or  collective 
bargaining  agreements;  partisan 
poUtical  activity:  religious 
instruction;  or  benefitting  profit- 
making  businesses,  labor  unions, 
partisan  political  organizations,  or 
non-profit  organizations  which  fail  to 
comply  with  section  501(c)  of  the 
Internal  Revenue  Code.  Further 
information  about  these  prohibited 
activities  may  be  found  in  the 
Corporation's  Proposed  Program 


Regulations,  published  in  the  Federal 
Register  on  January  7.  1994. 

(d)  Continuation 

While  demonstrable  impact  should  be 
evidenced  during  the  summer,  it  is  not 
likely  that  problems  will  be  solved 
during  an  &-10  week  period.  In 
addition,  efforts  with  a  longer-term 
horizon,  such  as  the  development  of 
plans  for  action  beyond  the  scope  of  the 
summer  effort,  may  also  begin  during 
the  summer.  It  is  important  to  ensure 
that  promising  community-based 
activities  are  not  lost  at  the  end  of  the 
summer. 

Unless  a  program  will  achieve  its 
intended  impact  in  the  summer  only  or 
its  impact  will  be  long-term  with  no 
further  program  effort,  the  continuation 
of  priority  program  activity  should  be 
addressed  in  the  proposal.  Among  the 
possibilities  for  continuation  which 
should  be  considered  are: 
— ^The  SOS  program  is  able  to 

institutionalize  the  conduct  of  critical 

service  activities  with  existing 

resources. 
— A  combination  of  local,  state  and 

private  funds  are  found  which  permit 

the  continuation  of  service  and 

volunteer  activities. 
— ^The  SOS  program  partnership  may 

establish  (or  expand)  an  effective 

volunteer  cadre  to  continue  its  efforts. 

Accordingly,  proposals  must  include 
plans  that: 

(i)  Identify  priority  activities  or 
strategies  which  will  be  sustained 
following  the  summer.  This  may  be  the 
entire  program,  select  components,  or 
efforts  begun  in  the  summer  that  will  be 
brought  to  fruition. 

(ii)  Describe  the  resources  and 
approaches  that  will  assure 
continuation  of  the  program  activity. 

Programs  that  will  accomplish  their 
objectives  by  the  end  of  the  summer  or 
those  that  have  no  need  to  sustain 
activity  because  impact  will  occur  in  the 
long-term  as  a  result  of  the  summer 
e^ort  need  not  respond  to  this  section 
of  the  Notice. 

(e)  Workplan/Timeline 

Successful  applicants  will  receive 
notice  of  tentative  selection  by  April  1 
(see  Section  6,  Selection  and  Approval 
Process).  Accordingly,  proposals  must 
include  a  timeline  that: 

(i)  Identifies  specific  steps  and 
milestones  in  a  program  development, 
implementation  and  management 
process  that  begins  April  1  and  extends 
through  the  end  of  the  summer  program; 

(ii)  Incorporates  a  required  national- 
scope  training  and  technical  assistance 
workshop  for  Summer  of  Safety  program 
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leadership  (program  director  and  two 
key  supervisory  staff)  in  later  April;  and 

(iii)  Absent  compelling  reason  to  do 
otherwise,  establishes  the  week  of  June 
13  for  participant  orientation  and 
training,  uses  June  21  as  the  official  date 
to  "launch"  their  efforts,  and  sets  the 
program's  end  at  August  24. 

(f)  Applicant  Capacity 

The  capacity  of  the  applicant  to 
implement  and  manage  the  program 
successfully  and  the  quality  of  program 
leadership  are  of  critical  importance  in 
the  selection  process.  Accordingly, 
proDosals  must: 

(i;  Describe  the  applicant's 
^^tutionai  capacity  to  develop  and 
administer  the  program,  including 
payment  of  Uving  allowances  of  at  least 
$147.00  per  week  of  full-time  (40  hours) 
service  to  participants  and  management 
of  the  partnership  (described  below). 

(ii)  Include  brief  resumes  or  other 
descriptions  of  experience  and 
background  of  proposed  program 
director  and  key  supervisory  personnel. 

(iii)  Describe  the  working 
relationships  that  exist  with  appropriate 
community  organizations  and  public 
agencies. 

(iv)  Describe  and  document  the  nature 
and  quality  of  the  relationship  with  the 
local  law  enforcement  agency(s)  (if  the 
applicant  is  not  a  law  enforcement 
agency). 

(v)  Review  the  applicant's  experience 
in  conducting  public  safety  and/or 
communitv  service/volunteer  programs. 

(vi)  Certify  the  applicant's  willingness 
to  promote  a  national  identity  for  the 
Summer  of  Safety  program,  as  part  of 
AmeriCorps,  through  the  use  of  logos 
and  other  materials,  and  participate  in 
activities  such  as  common  opening  or 
closing  ceremonies  and  other  events. 

(g)  Partnership 

Summer  of  Safety  programs  will  build 
and  strengthen  new  partnerships  and 
collaborations  for  safety  that  capitalize 
on  all  of  the  community's  resources. 
Given  the  range  of  needs  that  must  be 
met  and  the  variety  of  possible  service 
activities  that  may  help  meet  these 
needs,  there  are  many  organizations, 
institutions  and  individuals  within  the 
community  that  can  meaningfully 
contribute. 

Such  entities  include  law 
enforcement,  schools  and  other  public 
agencies,  private  non-profit 
organizations  including  victim 
assistance  and  youth-serving 
organizations,  community  and 
neighborhood  groups,  health  and 
welfare  programs,  senior  centers,  civic 
organizations,  youth  groups,  institutions 
of  higher  education,  and  the  business 


sector.  Individuals  who  represent 
segments  of  the  community  not 
otherwise  represented  in  the 
partnership  should  also  be  included. 

To  ensure  that  a  program  establishes 
service  activities  that  strengthen  the 
capacity  of  the  community  to  respond  to 
problems  of  crime,  violence  and  fear, 
Summer  of  Safety  programs  must  be 
carried  out  by  collaborative  partnerships 
of  such  organizations.  Accordingly, 
proposals  must: 

(i;  Identify  the  organizations  and 
agencies  (and.  as  appropriate, 
individuals)  who  have  committed  to 
participating  in  the  Partnership  effort, 
and  identify  the  leader  of  the 
Partnership; 

(ii)  Descrit)e  the  commitment  each 
partner  has  made  to  carry  out  specific 
roles  and  contribute  specific  resources 
(training,  expertise,  space,  supplies, 
funds,  pubUcity,  etc.)  to  support  the 
Summer  of  Safety  program. 

(iii)  Identify  the  number  of  service 
participants  and  t>'pe(s)  of  service 
activity  individual  partners  propose  to 
carry  out  as  components  of  the  program. 

(h)  Monitoring  and  Evaluation 

Programs  must  track  progress  toward 
achievement  of  their  program  objectives. 
Programs  must  also  monitor  the  quality 
of  service  activities,  the  satisfaction  of 
both  persons  served  and  program 
participants,  and  management 
effectiveness.  Internal  evaluation  and 
monitoring  should  be  a  continuous 
process,  allowing  for  frequent  feedback 
and  quick  correction  of  weaknesses. 

Additionally,  programs  must 
cooperate  wdth  the  Corporation  and  its 
evaluators  in  all  Corporation  monitoring 
and  evaluation  efforts.  As  part  of  this 
effort,  programs  must  collect  and  submit 
to  the  Corporation  certain  participant 
data,  including  the  total  number  of 
participants  in  the  program,  and  the 
number  of  participants  by  race, 
ethnicity,  sex,  age,  economic 
background,  education  level,  disability 
classification,  and  geographic  region. 
The  Corporation  will  provide  forms  for 
collecting  participant  data. 

Proposals  must: 

(i)  Describe  how  progress  toward 
program  objectives  will  be  monitored. 

(ii)  Describe  how  the  quality  of 
service  activity  and  the  satisfaction  of 
the  participants  and  the  individuals  or 
institutions  served  will  be  assessed  on 
an  on-going  basis. 

(iii)  Include  sound  plans  for  ensuring 
the  required  descriptive  and 
demographic  data  is  collected. 

(iv)  Include  the  results  from  previous 
evaluations. 

(v)  Commit  to  cooperating  with  the 
Corporation's  national  evaluation  effort. 


(3)  Budget 

The  Budget  Summary  Form  included 
here  should  be  completed.  On  an 
attached  sheet,  please  provide  brief 
explanations  and/or  justifications  of 
each  budget  item.  Please  note  the 
following: 

(a)  "Other  expenses"  may  include 
other  allowable  costs  (including  such 
things  as  local  training,  equipment, 
transportation,  insurance,  etc.),  related 
to  the  operation  of  the  program.  Each 
component  of  "other  expenses"  must  be 
explained. 

(b)  Required  Match.  Match  may 
include  cash  and  in-kind  services.  Other 
federal  funds  may  be  used  as  match  for 
the  purposes  of  this  proposal,  except  as 
noted  below.  The  amount  and  type  of 
match  provided  will  be  considered  in 
the  selection  process. 

Summer  of  Safety  programs  must 
provide  a  matchi  of  at  least: 

(i)  Twenty-five  percent  (25%)  of  the 
cost  of  operating  the  program. 

(ii)  Fifteen  percent  (15%)  of  the  cost 
of  the  living  allowance  for  participants. 
This  match  may  not  include  in-kind 
services  or  other  federal  funds. 
However,  applicants  desiring  to  provide 
certain  living  expenses  on  an  in-kind 
basis  (housing,  meals  or  transportation), 
may  apply  to  the  Corporation  for  a 
reduction  in  the  amount  of  the  required 
living  allowance  for  program 
participants. 

(c)  Include  in  your  budget  an  estimate 
of  $700  for  the  cost  of  travel  and  per 
diem  for  the  program  director  and  two 
key  supervisory  staff  to  attend  a  three 
day  training  program  that  will  be  held 
in  late  April  in  a  location  to  be 
determined  by  the  Corporation. 

(d)  The  Corporation  is  in  the  process 
of  determining  the  advisability  of 
requiring  health  care  coverage  for 
participants  (see  Appendix  5).  For 
purposes  of  this  budget,  please  reflect  a 
line  item  for  health  care  equal  to  $300 
per  participant,  $255  of  which  is  paid 
for  by  the  Corporation  and  $45  of  which 
is  paid  for  by  the  program. 

(e)  The  educational  t>enerit  of  $1000 
for  participants  will  be  administered 
directly  by  the  Corporation  (National 
Service  Trust  Fund)  and  should  not  be 
included  in  the  budget  submitted  for 
this  proposal. 

(4)  Additional  Requirements 

Awards  made  by  the  Corporation  are 
Federal  grants  and  are  subject  to  the 


*  Applicant!  submitting  propoMli  under  Subtitle 
B2  (Higher  Education  are  normally  required  to 
provide  50%  match.  Pursuant  to  the  Act  tha 
Corporation  U  reducing  the  requirement  to  25% 
match  for  propotaU  submitted  under  this  Notice. 
Nevertheless,  match  beyorkd  this  minimum  i* 
strongly  encourage. 
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Corporation's  Regulations  and 
applicable  OMB  Circulars,  including 
Audit  Requirements  and  other 
appropriate  Federal  Statutory 
requirements.  These  various 
requirements  will  be  incorporated  into 
the  terms  and  conditions  of  the  grant 
award. 

The  Corporation's  proposed  program 
regulations  were  published  in  the 
Federal  Register  (Volume  59,  No.  5)  on 
January  7, 1994.  "The  Corporation 
intends  to  issue  its  regulations  in  final 
form  prior  to  this  application 
submission  deadline. 

(5)  Selection  Criteria 

Failure  to  follow  the  format  identified 
in  Sections  2  and  3  (above)  or  to 
respond  to  program  requirements 
discussed  in  this  Notice  may  result  in 
the  removal  of  a  proposal  from  further 
consideration. 

The  Program  Narrative  (Section  2) 
may  not  exceed  20  type-written  double- 
spaced  pages.  The  Budget  and 
accompanying  explanation  may  not 
exceed  3  pages.  Abbreviated  resumes 
are  requested.  Please  do  not 
permanently  bind  your  proposal,  in  case 
additional  copies  must  be  made. 

The  criteria  noted  below,  which  are 
based  on  the  guidelines  and 
requirements  contained  in  this  Notice, 
will  be  used  to  select  applicants  for 
awards.  Each  criteria  will  be  considered 
up  to  the  percentage  of  the  total 
proposal  as  noted: 

(a)  Quality  (65%) 

Plan  (30%):  The  proposal  narrative 
(Section  2,  a-h)  describes  a  high  quality 
public  safety-focussed  service  initiative 
with: 

— Direct  and  demonstrable  outcomes; 
— Feasible  project  implementation  plans 

and  realistic  timetables,  which  were 

developed  with  input  from  the 

community; 
— A  range  of^service  activities 

appropriate  to  community  needs  and 

participant  backgrounds  and  skills. 

Discussion  of  proposed  service 

activities  should  include  description 

of  specific  assignments; 
— Recruitment  and  selection  plans  that 

will  attract  a  qualified  and  diverse 

group  of  participants,  including 

community  residents; 
— Plans  to  involve  additional 

community  volunteers  of  all  ages  who 

are  not  receiving  stipends  in  project 

service  activities; 
— Evaluation  reports,  if  available,  that 

support  the  proposed  program;  and 
— Seii-assessment  techniques  to  monitor 

performance  against  objectives. 

Sponsor  and  Partnership  (35%):  The 
applicant  organization  evidences: 


— Selection  of  a  well-qualified  project 

director  and  supervisors  for 

participants; 
— Experience  in  operating  public  safety 

and/or  community  service  initiatives; 
— Track  record  demonstrating  capacity 

to  organize  and  facilitate  partnership 

of  participating  agencies  and 

organizations;  and 
— Ability  to  conduct  fiscal  affairs  of 

program.       • 

In  addition,  the  proposal  identifies  a 
broad-based  working  partnership  of 
agencies  and  organizations  to  carry  out 
public  safety-related  service  activities 
that: 

— Includes  appropriate  public  and 
private  agencies  and  organizations 
with  track  records  of  operating  public 
safety  programs  and  youth  and 
community  service  efforts.  If  local  law 
enforcement  agencies/organizations 
are  not  included,  proposal  must 
explain  why  the  participation  of  law 
enforcement  is  not  necessary; 

— Includes  residents  of  communities  in 
which  program  will  be  based; 

— Evidences  specific  commitments  from 
participating  entities  to  contribute  to 
and  cooperate  with  activities  initiated 
by  community  partnership; 

— identifies  tasks  and  roles  to  be  carried 
about  by  partnership  members  during 
project  planning  phase  (prior  to 
summer)  and  during  operating  phase; 
and 

— Defines  procedures  for  the  effective 
operation  of  a  practical  working 
partnership. 

(b)  Cost  Effectiveness  (15%) 

The  proposal  evidences  a  cost 
effective  approach  to  the  use  of 
Corporation  and  other  Federal  funds 
and  non-Federal  resources  (cash,  in- 
kind  and  human).  Specifically: 
— The  budget  is  reasonable  for  the 

proposed  service  activities  and  the 

identified  community  needs; 
— The  match  requirement  is  achieved. 

Additional  match  that  enhances  the 

cost  effectiveness  of  the  proposal  is 

strongly  encouraged; 
— The  extent  and  type  of  matching 

funds  and  other  resources  from  other 

public  (including  Federal)  agencies 

and  private  sources  will  be 

considered;  and 
— Linkages  with  other  federally  funded 

programs  are  encouraged. 

(c)  Sustainability  (10%) 

The  quality  and  feasibility  of  plans  to 
sustain  especially  effective  elements  of 
program  activity  following  the 
completion  of  the  summer  program 
without  additional  Corporation  funding 
will  be  considered. 


(d)  Innovation  and  replication  (10%) 

Tlje  proposal  incorporates  innovative 
approaches  to  partnerships,  community 
involvement,  and  service,  and  evidences 
strategies  and  activities  potentially 
replicable  in  other  locations. 

(6)  Selection  and  Approval  Process 

An  original  and  four  copies  of  each 
proposal  must  be  submitted  together, 
and  be  received  by  the  Corporation  for 
National  and  Community  Service,  1100 
Vermont  Ave.,  NW..  20525,  by  6  pro 
EST  on  Monday.  March  14, 1994. 

Proposals  that  meet  the  minimum 
requirements  outlined  above  will  be 
reviewed  by  panels  that  include  experts 
from  the  fields  of  public  safety  and 
service.  Publication  of  this 
announcement  does  not  obligate  the 
Corporation  to  award  any  specific 
number  of  grants  or  obligate  the  entire 
amount  of  funds  available. 

Additional  factors  that  may  be  taken 
into  account  in  the  selection  process 
include  population  density,  geographic 
distribution  of  programs,  and  diversity 
among  participants  and  program 
strategies. 

Notification  of  tentative  selection  will 
be  made  by  April  1. 1994.  Selections 
will  be  considered  tentative  until 
execution  of  a  final  grant  agreement, 
which  may  require  discussions  between 
Corporation  and  program  staff  to  resolve 
remaining  financial  or  programmatic 
issues  and  to  refine  and/or  further 
develop  plans  or  specific  strategies. 

In  addition,  the  Corporation 
anticipates  providing  extensive 
technical  assistance  to  successful 
applicants  between  the  time  of  selection 
through  the  launch  of  project  service 
activity,  and  throughout  the  summer. 
This  assistance  will  include  a 
mandatory  3  day  training/technical 
assistance  workshop  to  be  conducted  for 
all  Summer  of  Safety  program  directors 
and  key  staff  in  late  April. 

Appendix  1 

This  Appendix  provides  suggestions 
for  how  you  might  approach  the 
development  of  a  Summer  of  Safety 
program.  It  is  meant  to  be  thought- 
provoking  and  is  not  a  required  process. 

I.  Identify  the  CrimeA'iolence  Problem  ^ 
To  Be  Addressed 

By  working  directly  with  local  law 
enforcement,  canvassing  door-to-door  in 
neighborhoods,  attending  community 
meetings,  setting  up  meetings  for  law 
enforcement  with  community  groups, 
contacting  and  surveying  local 
businesses,  public  agencies,  service 
organizations,  youth  groups,  senior 
groups,  etc.,  your  organization  can 
identify  specific  crime  problems  which 
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confront  the  community  and  concern 
residents.  The  types  of  issues  most 
readily  identified  throu^  this  kind  of 
analysis  include: 

— Specific  population  needs  (e.g.. 
seniors  who  are  afraid  to  go  to  the 
market  after  dark,  or  children  who 
can't  use  a  playground  because  of 
drug  activity,  debris  or  disrepair,  or 
teenagers  who  get  in  trouble  when  a 
facility — theater,  club,  etc.— closes  for 
the  evening,  or  targets  of  hate  crimes); 

— Physical  hazards  (e.g.,  drug  houses, 
vacant  structures  used  for  drug  trade 
or  other  illegal  or  disorderly  purpose, 
abandoned  vehicles,  missing  street 
lights,  broken  fences,  dangerous 
vehicle  traffic  patterns,  open-air  drug 
markets); 

— Resident  safety  concerns  (e.g..  fear  of 
crime  and  victimization,  need  for 
crime  prevention  information — locks, 
etc.,  lack  of  information  about  crime 
within  neighborhood):  and 

— Unreported  or  undetected  criminal 
activity  (e.g.,  drug  use  or  sales  in  a 
neighborhood  location,  gang  activity, 
prostitution,  victims  of  crime  who 
have  not  reported  the  victimization  or 
who  continue  to  be  victimized — 
especially  victims  of  domestic 
violence  or  fraudulent  solicitors/ 
practices). 

n.  Pick  The  Partners 

Think  broadly  about  the  range  of 
organizations  that  are  already  involved 
in  reducing  crime  and  violence  in  your 
community,  or  that  may  be  interested  in 
joining  such  an  effort.  Try  to  determine 
which  ones  have  missions,  resources  or 
experience  comparable  to  yours.  Qty 
agencies,  especially  local  law 
enforcement  agencies,  should  be 
considered.  Other  possible  partners 
include: 

— Schools  (including  higher  education 
institutions). 

— Private  non-profit  organizations 
(particularly  those  that  work  to 
prevent  crime  and  violence  or  that 
work  with  youth  or  victims  of  crime). 

— Community  and  neighborhood 
organizations. 

— Senior  or  neighborhood  centers. 

— Private  businesses. 

Please  read  Program  Narrative  section 
2(g)  ("Partnership")  carefully  regarding 
the  delineation  of  roles  and  other 
aspects  of  creating  a  useful  partnership. 
Keep  in  mind  that,  while  effective 
partnerships  will  involve  many 
elements  in  a  community,  eligibility  to 
receive  funds  and  parameters  of 
allowable  activities  are  limited.  (See 
sections  entitled.  "Eligibility"  and 
"Limitations".) 


ni.  Craft  a  Specific  Problem  Response 

After  analyzing  the  community's 
needs  and  picking  your  partners,  you 
will  plan  and  implement  a  specific 
program  designed  to  make  a  direct  and 
demonstrable  difference. 

It  may  help  to  have  various  activities 
linked  with  a  common  theme.  For 
example,  in  a  victims'  assistance 
program,  partici{)ants  might  be  engaged 
in  the  following  activities: 
— Supporting  victim  services  within  the 
court,  notify  victims  of  court  dates 
and  procedures,  meet  and  accompany 
victims  to  courtrooms,  staff  child  care 
centers,  follow-up  on  restitution 
orders,  etc.; 
— Accompanying  law  enforcement  on 
calls  to  provide  immediate  crisis 
intervention  support,  accompany 
victims  to  hospital  or  police 
department,  make  social  services 
referrals  (including  to  battered 
women's  shelters),  arrange  lock/home 
repairs,  assist  with  emergency  funds. 
lost  documents,  public  assistance, 
etc.; 
— Maintaining  follow-up  contact  with 
victims  to  help  identify  longer-term 
needs;  and 
— Assisting  in  operation  of  a  victim 
service  program;  i.e.,  work  in  a  family 
violence  shelter  providing  child  care, 
tutoring,  transportation,  vocational 
help;  serve  with  a  sexual  assault  crisis 
center/hotline  or  abused  children's 
center. 

It  is  also  possible  that,  within  a 
Summer  of  Safety  Program,  there  may 
be  a  number  of  different  service 
activities  which  can  positively  impact 
the  safety  of  the  community.  But  make 
sure  that  the  activities  you  are 
contemplating  are  realistic.  Will  they 
make  a  real  difference  in  your 
communities  within  the  short  time 
frame  of  the  summer?  Clearly,  not  every 
problem  can  be  solved  in  one  summer, 
but  appropriate  responses  can  be 
developed  that  identify  the  parties 
responsible  for  necessary  actions, 
specify  and  take  initial  steps,  and 
evidence  impact 

While  the  range  of  possible  effective 
activities  is  potentially  limitless,  below 
are  additional  examples  of  activities  that 
can  be  started  and  have  appreciable 
impact  in  a  short  time: 

— Involving  neighborhood  youth  in  a 
senior  escort  service; 

— Conducting  and  disseminating  crime 
prevention  surveys  and  information/ 
advice; 

— Undertaking  community  clean-up 
efforts,  focusing  on  graffiti,  vacant 
lots,  alleys,  and  other  sites  where  fear 
of  crime  and  disorder  are  evident; 


— ^Identifying  and  boarding-up 
abandoned  properties  in  which  drug 
use/trade  may  be  occurring; 

—Organizing  neighborhood  watch-type 
programs; 

— Initiating  or  enhancing  relationships 
between  law  enforcement  and  local 
youth  organizations; 

— Developing  a  netwoik  of  "Safe 
Houses"  or  "Safe  Corridors"  in 
neighborhood,  and  training  parents 
and  diildren  about  the  program; 

— Developing  and  conducting  anti- 
violence  presentations  for  youth 
groups; 

— ^Joining  with  senior  volunteers  in 
intergenerational  efforts  designed 
around  youth  safety  themes; 

— Developing  and  supervising  youth 
activities  that  incorporate  age- 
appropriate  personal  safety/violence 
prevention  training;  e.g.,  illicit  drug 
use,  impaired  driving,  etc.; 

— Establishing  conflict  resolution 
programs,  including  outreach, 
training,  and  ongoing  activities  for 
youth  through  schools  and 
community-based  youth 
organizations;  and 

— Leading  public  safety-related  field 
trips  for  youth,  with  appropriate 
orientation;  e.g.,  to  jails/ prisons, 
police  stations,  courts,  hospitals, 
family  violence  shelters,  etc 

Appendix  2 

The  other  components  of  1994    » 
Summer  of  Safety  which  are  sponsored 
by  the  Corporation  for  National  and 
Community  Service  are  briefly 
described  below.  For  further 
information  about  any  of  these  Summer 
of  Safety  initiatives,  please  contact  the 
Corporation. 

VISTA  Summer  Associates 

The  VISTA  Summer  of  Safety 
Program  will  support  1,000  full-time 
VISTA  Summer  Associates  beginning 
service  between  June  1  and  June  21,  and 
serving  from  »-10  weeks  on  projects 
which  also  have  full-year  VISTA 
Volunteers  assigned.  Participants  will 
receive  a  living  allowance,  and  those 
who  successfully  complete  the  summer 
term  of  service  are  eligible  to  receive  a 
$1,000  educational  award  from  the 
National  Service  Trust. 

VISTA  Summer  Associate  activities 
will  address  the  issues  of  crime, 
violence,  and  fear  in  low-income 
communities  by  working  on  efforts  such 
as  community  policing,  crime 
prevention,  and  victim  assistance.  Both 
new  and  existing  VISTA -sponsoring 
organizations  are  eligible  to  apply  for 
VISTA  Summer  Associates  through 
ACTION  State  Offices  which  will 
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provide  technical  assistance  in 
developing  project  applications. 

Youth  Corps — the  Corporation  will 
award  grants  to  operate  10-12  week 
summer  youth  corps  programs  for  1000 
youth,  ages  16  to  25.  Participants  will 
receive  a  living  allowance,  and  those 
who  successhiUy  complete  the  program 
become  eligible  to  receive  a  $1,000 
educational  award  from  the  National 
Service  Trust.  Service  activities  during 
the  summer  will  focus  on  the  areas  of 
public  safety  and  the  environment.  At 
least  one-half  of  the  available  funds  will 
support  public  safety-related  service 
activities.  In  selecting  programs,  the 
Corporation  will  give  preference  to 
programs  that  are  creatively  designed  to 
address  both  public  safety  and 
environmental  needs.  The  Corporation 
exp)ects  to  award  between  10  and  20 
grants  ranging  in  size  from  $50,000  to 
$250,000. 

Leam  and  Serve  America 

Summer  of  Safety  grants  of  up  to 
$50,000  will  be  made  through  the 
Corporation's  Leam  &  Serve  America 
Program  to  engage  1500  youth  between 
the  ages  of  five  and  seventeen  in 
innovative  public  safety-related 
community  service.  Eligible  applicants 
are  public  or  private  nonprofit 
organizations  that  have  experience 
working  with  school-age  youths,  and 
that  have  been  in  existence  for  at  least 
one  year.  K-12  Summer  of  Safety 
programs  must  be  innovative,  and  may 
encompass  multiple  program  sites. 

National  Senior  Volunteer  Corps 

The  National  Senior  Volunteer  Corps 
will  fund  20  grants  to  existing  NSVC 
sponsors  involving  the  full  range  of 
public  safety  activities.  An  estimated 
2,800  Senior  Corp  members  will  be 
recruited.  The  Corps  will  include 
professionally  trained  and  other  seniors 
interested  in  serving  public  safety 
needs.  There  will  be  a  targeted 
recruitment  campaign  to  attract  highly 
skilled  senior  or  retired  police  officers, 
sheriffs  deputies,  correctional  officers, 
military  police,  social  workers,  teachers, 
public  defenders  and  community 
leaders. 

Activities  may  include:  Providing 
administrative  support  to  police 
departments,  conducting  neighborhood 
crime  surveys,  providing  crime 
prevention  education  to  seniors, 
assisting  domestic  violence  victims 
navigate  the  court  system,  coordinating 
neighborhood  watch  programs,  and 
serving  as  mentors,  tutors  and 
counselors  to  juveniles  under  court 
supervision. 


Guidance  to  existing  sponsors  will  be 
issued  in  late  January  with  projects 
becoming  operational  in  June. 

National  Civilian  Conununity  Corps 

Approximately  200  Corps  members, 
aged  14-17,  will  do  public  safety-related 
service  projects  with  schools,  local  law 
enforcement  agencies,  and  community- 
based  organizations.  Corps  members 
will  receive  leadership  training  and  a 
mix  of  the  best  military  and  civilian 
youth  service  programming  during  their 
eight  weeks  at  the  camp  on  an 
underutilized  military  installation.  The 
site  for  the  NCCC  Summer  of  Safety 
camp  will  be  selected  by  March,  1994. 

Appendix  3 

The  Act  requires  that,  for  funding 
under  Subtitle  B-2,  priority  will  be 
given  to  applications  that: 

(1)  Demonstrate  the  commitment  of 
the  institution  of  higher  education, 
other  than  by  demonstrating  the 
commitment  of  its  students,  to 
supporting  the  community  service 
projects  carried  out  under  the  program. 

(2)  Specify  how  the  institution  will 
promote  facuhy,  administration,  and 
staff  participation  in  the  community 
service  projects. 

(3)  Specify  the  manner  in  which  the 
institution  will  provide  service  to  the 
community  through  organized 
programs,  including,  where  appropriate, 
clinical  programs  for  students  in 
professional  schools. 

(4)  Describe  any  partnership  that  will 
participate  in  the  community  service 
projects,  such  as  a  partnership 
comprised  of  the  institution,  a  student 
organization,  a  community-based 
agency,  a  local  goverrunent  agency,  or  a 
nonprofit  entity  that  serves  or  involves 
school-age  youth  or  older  adults. 

(5)  Demonstrate  community 
involvement  in  the  development  of  the 
proposal. 

(6)  Specify  that  the  institution  will 
use  funds  under  this  part  to  strengthen 
the  infrastructure  in  institutions  of 
higher  education. 

(7)  With  respect  to  projects  involving 
delivery  of  service,  specify  projects  that 
involve  leadership  development  of 
school-age  youth. 

Appendix  4 

The  Act  requires  that,  in  selecting 
projects  for  funding  under  Subtitle  C, 
the  Corporation  consider  whether  the 
project  would  be  conducted  in  areas  of 
need,  which  are: 

(1)  Communities  designated  by  the 
Federal  government  or  States  as 
empowerment  zones  or  redevelopment 
areas,  targeted  for  special  economic 
incentives,  or  otherwise  identifiable  as 


having  high  concentrations  of  low- 
income  people. 

(2)  Areas  that  are  environmentally 
distressed. 

(3)  Areas  adversely  affected  by 
Federal  actions  related  to  the 
management  of  Federal  lands  that  result 
in  significant  regional  job  losses  and 
economic  dislocation. 

(4)  Areas  adversely  affected  by 
reductions  in  defense  spending  or  the 
closure  or  realigrmnent  of  military 
installations. 

(5)  Areas  that  have  an  unemployment 
rate  greater  than  the  national  average 
unemployment  rate  for  the  most  recent 
12  months  for  which  satisfactory  data 
are  available. 

Appendix  5 

The  Corporation  is  in  the  process  of 
determining  the  advisability  of  requiring 
health  care  policies  for  Summer  of 
Safety  participants.  That  determination 
will  be  discussed  with  prospective 
grantees  prior  to  entering  into  a  final 
grant  agreement. 

The  Act  requires  that  service 
programs  make  child  care  available  or 
provide  an  allowance  for  child  care  for 
service  participants.  The  Act  further 
requires  the  Corporation  to  issue 
guidelines  for  child  care  and  the  child 
care  allowance. 

Below  is  the  guidance  contained  in 
the  Corporation's  proposed  regulations, 
§  2522.250,  published  in  the  Federal 
Register  (Volume  59,  No.  5)  on  January 
7, 1994.  This  guidance  is  subject  to 
change  upon  issuance  of  the 
Corporation's  final  regulations. 

(a)  Child  care.  Grantees  must  provide 
child  care  through  an  eligible  provider 
or  a  child  care  allowance  in  an  amount 
determined  by  the  Corporation  to  those 
full-time  participants  who  need  child 
care  in  order  to  participate. 

(1)  Need.  A  participant  is  considered 
to  need  child  care  in  order  to  participate 
in  the  program  if  he  or  she: 

(i)  Is  the  parent  or  legal  guardian  of, 
or  is  acting  in  loco  parentis  for,  a  child 
under  13  who  resides  with  the 
participant; 

(ii)  Has  a  family  income  that  does  nor 
exceed  75  percent  of  the  State's  median 
income  for  a  family  of  the  same  size; 

(iii)  At  the  time  of  acceptance  into  the 
program,  is  not  currently  receiving  child 
care  assistance  from  another  source, 
including  a  parent  or  guardian,  which 
would  continue  to  be  provided  while 
the  participant  serves  in  the  program; 
and 

(ivj  Certifies  that  he  or  she  needs 
child  care  in  order  to  participate  in  the 
program. 

(2)  Provider  eligibility.  Eligible  child 
care  providers  are  those  who  are  eligible 
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child  care  providers  as  defined  in  the 
Child  Care  and  Development  Block 
Grant  Act  of  1990  (42  U.S.C.  9858n(5). 

(3)  Child  care  allowance.  The  amount 
of  the  child  care  allowance  will  be 
determined  by  the  Corporation  based  on 


payment  rates  for  the  Child  Care  and 
Development  Blod^  Grant  Act  of  1990 
(42  U.S.C  9858c(4)(A). 

(4)  Federal  share,  llie  Corporation 
will  pay  100%  of  the  child  care 
allowance,  or  if  the  program  provides 


child  care  through  an  eligible  provider, 
the  actual  cost  of  the  care  or  the  amount 
of  the  allowance,  whichever  is  less. 
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Dated:  January  27, 1994. 
Catherine  Milton, 

Vice  President  and  Director  of  National  and 
Community  Service  Programs. 
(FR  Doc.  94-2255  Filed  2-1-94;  8:45  am) 
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Part  IV 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 

Supportive  Housing  for  the  Elderly; 
Notice  of  Funding  Availability 


5036  Federal  Register  /  Vol.  59.  No.  22  /  Wednesday,  February  2.  1994  /  Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Dociwt  No.  N-04-3688;  FR-3589-N-01] 

Notice  Of  Fund  Availability  (NOFA)  for 
Supportive  Housing  for  the  Elderly 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  fund  availability  for 
FY  94.  

SUMMARY:  Thi^  NOFA  announces  HUD's 
funding  for  supportive  housing  for  the 
elderly.  In  the  body  of  this  document  is 
information  concerning  the  following: 
(a)  the  purpose  of  the  NOFA  and 
information  regarding  eligibility, 
submission  requirements,  available 
amounts,  and  selection  criteria  and  (b) 
application  processing,  including  how 
to  apply  and  how  selections  will  be 
made. 

APPUCATION  PACKAGE:  The  application 
pacl(age  can  be  obtained  from  the 
Multifamily  Housing  Clearinghouse, 
P.O.  Box  6424,  Rockville,  MD  20850; 
telephone  1-800-955-2232.  A  checltlist 
of  steps  and  exhibits  involved  in  the 
application  process  is  included  in  the 
application  package. 
DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA 
is  4  p.m.  local  time  on  May  3, 1994.  The 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  applicants,  HUD  will  not  consider 
any  application  that  is  received  after  the 
deadhne.  Sponsors  should  take  this  into 
account  and  submit  applications  as 
early  as  possible  to  avoid  risk  brought 
about  by  unanticipated  delays  or 
delivery-related  problems.  In  particular. 
Sponsors  intending  to  mail  applications 
must  provide  sufficient  time  to  permit 
delivery  on  or  before  the  deadline  date 
and  hour.  Acceptance  by  a  Post  Office 
or  private  mailer  does  not  constitute 
delivery.  Facsimile  (FAX),  COD,  and 
postage  due  applications  will  not  be 
accepted. 

ADDRESSES:  Applications  must  be 
delivered  to  the  Director  of  the  Housing 
Development  Division  in  the  HUD  Field 
Office  for  your  jurisdiction.  A  listing  of 
HUD  Field  Offices,  their  addresses  and 


telephone  numbers  (including  TDD 
telephone  nimibers)  is  attached  as 
appendix  A  to  this  NOFA.  HUD  will 
date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and  upon  request,  provide  the  applicant 
with  an  acknowledgement  of  receipt. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  Field  Office  for  your  jurisdiction. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
220),  the  information  collection 
requirements  have  been  assigned  0MB 
Control  Number  2502-0267. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

Section  801  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  amended  section  202  of  the 
Housing  Act  of  1959.  Section  202  was 
also  amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(HCD  Act  of  1992).  The  Secretary  is 
authorized  to  provide  assistance  to 
private  nonprofit  organizations  and 
nonprofit  consumer  cooperatives  to 
expand  the  supply  of  supportive 
housing  for  the  elderly.  The  assistance 
is  provided  as  capital  advances  and 
contracts  for  project  rental  assistance  in 
accordance  with  24  CFR  part  889.  This 
assistance  may  be  used  to  finance  the 
construction  or  rehabilitation  of  a 
structure,  or  acquisition  of  a  structure 
from  the  Resolution  Trust  Corporation 
(RTC),  to  be  used  as  supportive  housing 
for  the  elderly  in  accordance  with  part 
88». 

For  supportive  housing  for  the 
elderly,  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1994, 
(Pub.  L.  103-124,  enacted  October  28, 
1993,  (Fiscal  Year  1994  Appropriations 
Act)  provides  $1,158,000,000  for  capital 
advances,  including  amendments  to 
capital  advance  contracts  (not 
procurement  contracts),  for  housing  for 
the  elderly  as  authorized  by  section  202 
of  the  Housing  Act  of  1959,  (as  amended 
by  the  NAHA  and  HCD  Act  of  1992). 
and  for  project  rental  assistance,  and 
amendments  to  contracts  for  project 
rental  assistance,  for  supportive  housing 
for  the  elderly  under  section  202(c)(2)  of 
the  Housing  Act  of  1959,  as  amended. 


Any  unreserved  balances  provided  in 
prior  years  for  such  purposes  are  to  be 
merged  with  amounts  provided  in  the 
Fiscal  Year  1994  Appropriations  Act. 

In  accordance  with  an  agreement 
between  HUD  and  the  Farmers  Home 
Administration  (FmHA)  which 
facilitates  the  coordination  between  the 
two  agencies  in  administering  their 
respective  rental  assistance  programs, 
HLTD  is  required  to  notify  FmHA  of 
applications  for  housing  assistance  it 
receives.  The  purpose  of  this 
notification  is  to  give  FmHA  the 
opportunity  to  comment  if  it  has 
concern  about  the  demand  for 
additional  assisted  housing  and  possible 
harm  to  existing  projects  in  the  same 
housing  market  area.  HUD  will  consider 
the  FmHA  comments  in  its  review  and 
project  selection  process. 

B.  Allocation  Amounts 

In  accordance  with  24  CFR  part  791, 
the  Assistant  Secretary  will  allocate  the 
amounts  available  for  capital  advances 
for  supportive  housing  for  the  elderly. 
The  Department  reserves  project  rental 
assistance  funds  sufficient  for  20-year 
project  rental  assistance  contracts  in 
support  of  the  units  selected  for  capital 
advances,  consistent  with  current 
•operating  cost  standards. 

The  allocation  formula  for  section  202 
funds  consists  of  a  measure  of  the 
number  of  one-  and  two-person  elderly 
renter  households  with  incomes  at  or 
below  the  very  low-income  limit  (50 
percent  of  area  median  family  income, 
as  determined  by  HUD,  with  an 
adjustment  for  household  size),  which 
have  housing  deficiencies. 

Applicants  for  capital  advances  in  the 
area  served  by  the  Washington,  DC, 
Field  Office  are  hereby  put  on  notice 
that  the  capital  advance  amount 
available  to  the  DC  Office,  as  stated  in 
this  NOFA,  may  be  reduced  or 
eliminated  due  to  ongoing  legal 
proceedings  occurring  between  HUD 
and  a  prior-year  applicant,  and  that  the 
determination  of  whether  to  reduce  or 
eliminate  those  funds  is  entirely  within 
the  discretion  of  HUD.  If  such  action  or 
actions  are  taken,  a  notice  to  that  effect 
will  be  published  in  the  Federal 
Register. 

Based  on  this  formula,  the 
Department  has  allocated  the  available 
capital  advance  funds  as  shown  on  the 
following  chart: 


w 
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Fiscal  Year  1994  AaocATiONS  for  Supportive  Housing  for  the  Elderly— Bscal  year  1994  section  202 

ALLOCATIONS 


Field  Offices 

Metropolitan  cap- 
ital advance  au- 
thority 

umts 

Nonmetropoittan 

capital  advance 

authority 

Units 

Totals  capital  ad- 
vance authority 

Units 

Region  1: 

-^            •Boston  „ „ _ 

HartftKd „„ 

Manchester  .._..„■. 

$18,517,727 
9.56337 
2.811.600 
4360,974 

236 

121 
47 
57 

$3,091358 
"2!95M17 

40 
50 

$21,609,585 

936337 

5,767,017 

.     4,360374 

276 

121 

97 

57 

Providence ^ 

Total  1 -._ 

Region  11: 

Buflato _ .._ 

New  Yortt 

Newark 

35,253,588 

1338.711 
61,481.464 
24366387 

461 

199 
757 
313 

6,047.275 

2.620.372 
3,193.805 

90 

40 
40 

41,300.863 

15349.063 
64.67539 
24.566.867 

551 

239 
797 
313 

Total  II 

99.279,062 

5.075,628 
2,3a')393 
12.412,192 
7,037.242 
4319,456 
6.249.461 

1269 

82 
43 
180 
118 
65 
04 

5314,177 
1,228.801 

80 

3 
.™ 

3 
35 

105.09339 

6.304.429 
2,383.383 
14.449.048 
837.918 
6.358.173 
6.249.461 

1349 

102 
43 

Region  III: 

Baltimore 

Charleston _ 

PWIade^phia  _«...».....».._....„„.... 

RiciwrKmd «.....».».......,.._ 

0,C 

2.036.656 
1,170.676 
1.838.717 

210 
13 

120 
94 

Total  U\ 

Region  IV: 

Atlanta 

Birmingham 

Cwt)bean  

Columbia „ 

Qreensboro _. 

Jackson _ 

Jacksonville _.. 

Louisville  

KnoKvOe 

37377372 

5387363 
3,577,338 
237,961 
2.643,025 
6,161320 
3,094319 
19,372,418 
2,887317 
2.184,507 
3315,435 

602 

108 
71 
40 
51 

106 
64 

353 
54 
44 
62 

6.275.050 

2.854.420 
1369.666 
1.13.588 
138.771 
3.689374 

"2!T58r938 

2.276.143 

105 

58 
38 

3 
24 

65 

40 
43 

43.952.422 

831.783 
5.447.004 

3.414,568 
3,871.796 
9.851,194 
3.094319 
21.531.356 
5,163.780 
2,184.507 
4318,470 

707 

168 

106 
60 
75 

171 
64 

393 
97 
44 

Nashvilte 

1.303.035 

27 

69 

Total....- 

Region  V: 

Ctvcago  ....»..»...._.. „ ._...._ 

CirKir¥iali  — 

50312.123 

23323.446 
4,78034 
9,529.447 
239.660 
930931 
2,466315 
6.113391 
7.061312 
6.282.996 

953 

347 

84 
152 

40 
152 

46 
106 
115 

96 

16.507.135 
3.696.465 

315 
55 

67.11938 

27319311 
4,78034 

10,743.33 
4.11638 

10.847,167 
3.776.162 
8.073.568 

10,027.705 
9.065,186 

1268 

402 
64 

Oeveiand 

Columbus 

Detroit  

Grand  Rapids 

Indianapolis 

Minn-St  Paul  

1.213.879 
1376.598 
137.936 
1.310.147 
1.959.977 
2.965.893 
2302.188 

3 
34 

3 
3 

35 
49 
44 

172 
74 
172 
71 
143 
164 
142 

Total  V  „ „ 

Region  VI: 

Fort  Worth  (NM) _ 

Houston _ 

71.906.404 

7.588323 
4,884,422 
2,376,180 
4.152376 

2,731.249 
2,92537 

1142 

148 
94 
52 
83 
56 
59 

17.063,083 
2.530.768 

262 

SO 

3 
22 

3 
20 

88,969.487 

10.119.091 
4.884,422 
330.703 
5.219.488 
3.690.542 
3,898395 

1424 

198 
94 

UWe  Rock _ „ 

New  Orleans  

884.523 

1.066312 

95833 

973.098 

72 
105 

Oklahoma .» 

76 

San  Ardonio  „.. 

79 

Total  VI  „ 

Region  VII: 

Des  Moines 

Kansas  City .. 

Omaha  ~ 

24.658.147 

2346398 
432377 

492 

55 
80 

6.414.494 

1310.775 
2.040.609 
2.000.654 
1,184.487 

132 

3 
40 
40 
20 

31,072,641 

3,857,373 
6.273.586 
2,000.654 
3.740.787 

624 

75 

120 
40 

St  Louis 

2356300 

43 

63 

Total  VII  „ _ 

Region  VIII: 

Denver 

9,635375 
5327,630 

178 
114 

6.238,525 
2,990,131 

120 
60 

15.872.400 
8317.761 

298 
174 

Total  Vtn „ 

RegtonIX: 

Honolulu  (Guam)  .._ 

5327.630 

114 

2.990,131 

238319 

2313,050 

984,583 

60 

3 
40 

3 

8317.761 

236319 

43,.<i6738 

4,24831 

174 

20 

Los  Angeles „ 

PtKienix  ._ 

40.649.178 
333,678 

549 
65 

589 
85 
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ALLOCATIONS— Continued 


Field  Offices 


Metropolitan  cap- 
ital advance  au- 
ttwrity 


Units 


Nonmetropolitan 

capital  advance 

auttxxity 


Units 


Totals  capital  ad- 
vance auttwrrty 


Units 


Sacramento 

San  Francisco  ..... 

Total  IX  , 

Region  X: 

Anchorage _.., 

Portland 

Seattle 

Total  X  , 

National  total 


4.078.500 
22,033.435 


62 
280 


1.289.025 
.3.030,757 


20 
40 


5,367.525 
25.064.192 


70,024.791 


956 


4.275.182 
7.104,051 


76 

108 


10,475,934 

2,260,745 
1.625.961 
1.296.765 


140 

20 
30 
20 


80.500,725 

2.260.745 
5.901.143 
8.400.816 


1 1 .379.233 
416.364.225 


184 
6351 


5.183,471 
83,007,275 


70 
1394 


16,562.704 
499.361.500 


82 
320 


1096 

20 
106 
128 


254 
7745 


C.  Eligibility 

The  only  eligible  applicants  under 
this  program  are  private,  nonprofit 
organizations  and  nonprofit  consumer 
cooperatives.  Neither  a  public  body  nor 
an  instrumentality  of  a  public  body  is 
eligible  to  participate  in  the  program. 
No  organization  shall  participate  as 
Sponsor  or  Co-sponsor  in  the  filing  of 
application(s)  for  a  capital  advance  in  a 
single  region  in  this  fiscal  year  in  excess 
of  that  necessary  to  finance  the 
construction,  rehabilitation  or 
acquisition  (acquisition  permitted  only 
with  RTC  properties)  of  300  units  of 
housing  and  related  facilities  for  the 
elderly.  This  limit  shall  apply  to 
organizations  that  participate  as  Co- 
sponsors  regardless  of  whether  the  Co- 
sponsors  are  affiliated  or  non-affiliated 
entities.  In  addition,  the  national  limit 
for  any  one  applicant  is  10  percent  of 
Lhe  total  units  allocated  in  all  Regions. 
Affiliated  entities  which  submit 
separate  applications  shall  be  deemed  to 
be  a  single  entity  for  the  purposes  of 
these  limits.  No  single  application  may 
propose  more  than  the  number  of  units 
allocated  to  a  Field  Office  or  125  units, 
whichever  is  less.  Reservations  for 
projects  will  not  be  approved  for  less 
than  40  units  in  metropolitan  areas  or 
less  than  5  units  in  nonmetropolitan 
areas. 

D.  Initial  Screening.  Technical 
Processing  and  Selection  Criteria 

1 .  Initial  Screening 

Applications  for  section  202  capital 
advances  that  are  received  by  HUD  at 
the  appropriate  address  by  4  p.m.  local 
time  on  May  3, 1994  will  be  reviewed 
to  determine  if  all  parts  of  the 
application  are  included.  HUD  will  not 
review  the  content  of  the  application  as 
part  of  initial  screening.  Deficiency 
letters  will  be  sent  informing  Sponsors 
of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 


within  14  calendar  days  from  the  date 
of  the  deficiency  letter.  The  deficiency 
letter  is  to  be  sent  by  certified  mail.  Any 
document  requested  as  a  result  of  the 
initial  screening  may  be  executed  or 
prepared  within  the  deficiency  period, 
except  for  Forms  HUD-92015-CAs. 
Articles  of  Incorporation,  IRS  exemption 
rulings,  Forms  SF-424,  Board 
Resolution  committing  the  minimum 
capital  investment,  and  site  control 
documents  (all  of  these  excepted  items 
must  be  dated  no  later  than  the 
application  deadline  date). 

2.  Technical  Processing. 

All  applications  will  be  placed  in 
technical  processing  upon  receipt  of  the 
response  to  the  deficiency  letter  or  at 
the  end  of  the  14-day  period.  All 
applications  will  undergo  a  complete 
analysis.  If  a  reviewer  finds  that 
clarification  is  needed  to  complete  the 
review  or  an  exhibit  is  missing  that  was 
not  requested  after  initial  screening,  the 
reviewer  shall  immediately  advise  the 
Multifamily  Housing  Representative 
who  will:  (a)  Request,  by  telephone,  that 
the  Sponsor  submit  the  information 
within  five  (5)  working  days,  and  (b) 
follow  up  by  certified  letter. 
Communications  must  be  attached  to 
the  technical  review  and  findings 
memorandum.  As  part  of  this  analysis, 
HUD  will  conduct  its  environmental 
review  in  accordance  with  24  CFR  part 
50.  Examples  of  reasons  for  technical 
processing  rejection  include  an 
ineligible  Sponsor,  ineligible  population 
to  be  served,  lack  of  legal  capacity,  lack 
of  site  control  and  unacceptable  site 
based  upon  a  site  visit.  The  Secretary 
will  not  reject  an  application  based  on 
technical  processing  without  giving 
notice  of  that  rejectionjvith  all  rejection 
reasons,  and  affording  the  applicant  an 
opportunity  to  appeal.  An  applicant  will 
be  afforded  14  calendar  days  from  the 
date  of  HUD's  written  notice  to  appeal 
a  technical  rejection  to  the  Field  Office. 


The  Field  Office  must  respond  within  5 
working  days  to  the  Sponsor.  The  Field 
Office  shall  make  a  determination  on  an 
appeal  prior  to  making  its  selection 
recommendations.  All  applications  will 
be  either  rated  or  technically  rejected  at 
the  end  of  technical  processing. 

Technical  processmg  will  also  assure 
that  if  the  Sponsor  has  been  found  by  a 
court  or  by  a  Federal,  State,  or  local 
agency,  in  noncompliance  with  any  of 
the  statutes,  regulations,  or  other 
requirements  listed  in  the  civil  rights 
certification  (§  889.270(b)(8)(i)),  HUD 
will  obtain  from  the  Sponsor  a 
statement  of  the  actions  taken  to  correct 
that  noncompliance.  There  must  be  no 
pending  civil  rights  suits  against  the 
Sponsor  instituted  by  the  Department  of 
Justice  and  no  pending  administrative 
actions  for  civil  rights  violations 
instituted  by  HUD.  Moreover,  there 
.must  not  be  a  deferral  of  the  processing 
of  applications  from  the  Sponsor 
imposed  by  HUD  under  Title  VI  of  the 
Civil  Rights  Act  of  1964.  the 
Department's  implementing  regulations 
(24  CFR  1.8),  procedures  (HUD 
Handbook  8040.1),  and  the  Attorney 
General's  Guidelines  (28  CFR  50.3);  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  and  the  Department's 
implementing  regulations  (24  CFR  8.57), 
and  the  Americans  with  Disabilities  Act 
of  1990. 

Upon  completion  of  technical 
processing,  all  acceptable  applications 
vnll  be  rated  according  to  the  selection 
criteria  in  §  889.300(d)  (also  below  in 
I.D.3).  Applications  which  have  a  total 
score  of  50  points  or  more  will  be 
eligible  for  selection  and  will  be  placed 
in  rank  order. 

3.  Selection  Criteria 

Applications  for  section  202  capital 
advances  that  successfully  complete 
technical  processing  will  be  rated  using 
the  following  selection  criteria: 

'  (a)  In  determining  the  Sponsor's 
ability  to  develop  and  operate  the 
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proposed  housing  on  a  long-term  basis, 
consider  the  following  (50  points 
maximum): 

(1)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  in  providing 
housing  or  related  services  to  those 
proposed  to  be  served  by  the  project  and 
the  scope  of  the  proposed  project  [i.e.. 
number  of  units,  services,  relocation 
costs,  development,  and  operation)  in 
relationship  to  the  Sponsor's 
demonstrated  development  and 
management  capacity.  (32  points); 

(2)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families  (5  points); 

(3)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  in  providing 
opportunities  for  minority  and  women- 
owned  business  enterprises 
participation  (3  points);  and 

(4)  The  extent  of  local  community 
support  for  the  Sponsor's  activities, 
including  previous  experience  in 
serving  the  area  where  the  project  is  to 
be  located,  and  SfMjnsor's  demonstrated 
ability  to  enlist  volunteers  and  local 
funds  (10  points); 

(b)  In  determining  the  need  for 
supportive  housing  for  the  elderly  in  the 
area  to  be  served  and  the  suitability  of 
the  site,  consider  (25  points  maximum): 

(1)  The  extent  of  the  need  for  the 
project  in  the  area  based  on  a 
determination  by  the  Field  Office.  This 
determination  will  be  made  taking  into 
consideration  the  Sponsor's  evidence  of 
need  in  the  area  based  on  the  guidelines 
in  §  889.270(b)(17).  as  well  as  other 
economic,  demographic  and  housing 
market  data  available  to  the  Field  Office. 
The  data  could  include  the  availability 
of  existing  Federally  assisted  housing 
(HUD  and  FraHA)  (e.g.,  considering 
availability  and  vacancy  rates  of  public 
housing)  for  the  elderly  and  current 
occupancy  in  such  facilities.  Federally 
assisted  housing  for  the  elderly  under 
construction  or  for  which  fund 
reservations  have  been  issued,  and  in 
accordance  with  an  agreement  between 
HUD  and  the  FmHA,  comments  from 
the  FmHA  on  the  demand  for  additional 
assisted  housing  and  the  possible  harm 
to  existing  projects  in  the  same  housing 
market  area  (8  points). 

(2)  The  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  places  of 
employment,  and  other  necessary 
services  to  the  intended  occupants, 
adequacy  of  utilities  and  streets, 
freedom  of  the  site  from  adverse 
environmental  conditions,  compliance 
with  site  and  neighborhood  standards 
(10  points);  and 


(3)  Suitability  of  the  site  from  the 
standpoint  of  promoting  a  greater  choice 
of  housing  opportunities  for  minority 
elderly  persons/families  (7  points); 

(c)  m  determining  adequacy  of  the 
provision  of  supportive  services  and  of 
the  proposed  facility  consider  (23  points 
maximum): 

(1)  The  extent  to  which  the  proposed 
design  will  meet  the  special  physical 
needs  of  elderly  persons  (4  points); 

(2)  The  extent  to  which  the  proposed 
size  and  unit  mix  of  the  housing  will 
enable  the  Sponsor  to  manage  and 
operate  the  housing  efficiently  and 
ensure  that  the  provision  of  supportive 
services  will  be  accomplished  in  an 
economical  fashion  (4  points); 

(3)  The  extent  to  which  the  proposed 
design  of  the  housing  will  accommodate 
the  provision  of  supportive  services  that 
are  expected  to  be  needed,  initially  and 
over  the  useful  life  of  the  housing,  by 
the  category  or  categories  of  elderly 
persons  the  housing  is  intended  to  serve 
(2  points); 

(4)  The  extent  to  which  the  proposed 
supportive  services  meet  the  identified 
needs  of  the  residents  (8  points);  and 

(5)  The  extent  to  which  the  Sponsor 
demonstrated  that  the  identified 
supportive  services  will"be  provided  on 
a  consistent  long-term  basis  (7  points). 

n.  Application  Process 

All  applications  for  Section  202 
capital  advances  submitted  by  eligible 
Sponsors  must  be  filed  with  the 
appropriate  HUD  Field  Office  receiving 
an  allocation  and  must  meet  the 
requirements  of  this  Notice.  No 
application  will  be  accepted  after  4  p.m. 
local  time  on  May  3. 1994,  unless  that 
date  and  time  is  extended  by  a  Notice 
published  in  the  Federal  Register. 
Applications  received  after  that  date 
and  time  will  not  be  accepted,  even  if 
postmarked  by  the  deadline  date. 
Applications  submitted  by  facsimile  are 
not  acceptable. 

Immediately  upon  publication  of  this 
NOFA,  if  names  have  not  already  been 
provided  to  the  Multifamily  Housing 
Clearinghouse,  Field  Offices  shall  notify 
elderly  and  minority  media,  all  persons 
and  organizations  on  their  mailing  lists 
and  minority  and  other  organizations 
within  their  jurisdiction  involved  in 
housing  and  community  development 
and  groups  with  special  interest  in 
housing  for  elderly  households. 

Organizations  interested  in  applying 
for  a  section  202  capital  advance  should 
contact  the  Multifamily  Housing 
Clearinghouse  at  1-800-^55-2232  for  a 
copy  of  the  application  package,  and 
advise  the  appropriate  Field  Office 
whether  they  wish  to  attend  the 
workshop  described  below.  HUD 


encourages  minority  organizations  to 
participate  in  this  program  as  Sponsors. 
Field  Offices  will  advise  all 
organizations  on  their  mailing  list  of  the 
date,  time  and  place  of  workshops  at 
which  the  Section  202  Program  will  be 
explained. 

HUD  strongly  recommends  that 
prospective  applicants  attend  the  local 
Field  Office  workshop.  Interested 
persons  with  disabilities  should  contact 
the  Field  Office  to  assure  that  any 
necessary  arrangements  can  be  made  for 
them  to  enable  their  attendance  and 
participation  in  the  workshop.  While 
strongly  urged  to  do  so.  if  Sponsors 
cannot  attend  a  workshop,  Application 
Packages  can  be  obtained  from  the 
Multifamily  Housing  Clearinghouse  (see 
address  and  telephone  number  under 
SUMMARY  above).  However,  Sponsors 
must  contact  the  appropriate  Field 
Office  with  any  questions  regarding  the 
submission  of  applications  and  for  any 
additional  application  requirements. 

At  the  workshops,  application 
procedures  and  requirements  will  be 
explained.  Also,  concerns  such  as  local 
market  conditions,  building  codes, 
historic  preservation,  floodplain 
management,  displacement  and 
relocation,  zoning  and  housing  costs 
will  be  addressed. 

III.  Application  Submission 
Requirements 

A.  Application 

Each  application  shall  include  all  of 
the  information,  materials,  forms,  and 
exhibits  listed  in  section  HI.  B,  below, 
with  the  exception  of  applications 
submitted  by  Sp>onsor8  selected  for  a 
Section  202  fund  reservation  within  the 
last  three  funding  cycles,  and  must  be 
indexed  and  tabbed.  Previously  selected 
Section  202  Sponsors  are  not  required  to 
submit  the  information  described  in  B. 
2.  (a),  (b)  and  (c)  below  (Exhibit  2,  a.,  b., 
and  c.  of  the  application  which  are  the 
articles  of  incorporation,  (or  other 
organizational  documents),  by-laws,  and 
the  IRS  tax  exemption,  respectively). 
The  Field  Office  will  base  its 
determination  of  the  eligibility  of  a  new 
Sponsor  for  a  reservation  of  section  202 
capital  advance  funds  on  the 
information  provided  in  the  application. 
Field  Offices  will  verify  a  Sponsor's 
indication  of  previous  HUD  approval  by 
checking  the  project  number  and 
approval  status  with  the  appropriate 
Field  Office.  If  there  has  been  a  change 
in  any  of  the  eligibility  documents  since 
its  previous  HUD  approval,  the  Sponsor 
must  submit  the  updated  information  in 
its  application. 

In  addition  to  this  relief  of  paperworic 
burden  in  preparing  applications. 
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applicants  will  be  able  to  utilize 
information  and  exhibits  previously 
prepared  for  prior  applications  under 
section  202.  section  811  or  other 
funding  programs.  Examples  of  exhibits 
that  may  be  readily  adapted  or  amended 
to  decrease  the  burden  of  application 
preparation  include,  among  others, 
those  on  previous  particip>ation  in  the 
section  202  or  section  811  programs; 
applicant  experience  in  provision  of 
housing  and  services;  supportive 
services  plan;  community  ties,  and 
experience  serving  minorities. 

B.  General  Application  Requirements 

1.  Form  HUI>-92015-CA,  Application 
for  Section  202  Supportive  Housing 
Capital  Advance. 

2.  Evidence  oieach  Sponsor's  legal 
status  as  a  private,  nonprofit 
organization  or  nonprofit  consumer 
cooperative,  including  the  following: 

(a)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents; 

(b)  By-laws; 

(c)  IRS  tax  exemption  ruling  (this 
must  be  submitted  by  all  Sponsors, 
including  churches).  A  nonprofit 
organization  organized  in  the 
Commonwealth  of  Puerto  Rico  and 
exempt  from  income  taxation  under 
Puerto  Rico  law,  or  a  consumer 
cooperative  that  is  tax  exempt  under 
State  law,  has  never  been  liable  for 
payment  of  Federal  income  taxes,  and 
does  not  pay  patronage  dividends  may 
be  exempt  from  the  requirement  set  out 
in  the  previous  sentence  if  they  are  not 
eligible  for  tax  exemption;  and 

(d)  Resolution  of  tne  board,  duly 
certified  by  an  officer,  that  no  officer  or 
director  of  the  Sponsor  or  Owner  has  or 
wrill  have  any  financial  interest  in  any 
contract  with  the  Owner  or  in  any  firm 
or  corporation  which  has  or  will  have  a 
contract  with  the  Owner  and  which 
includes  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title  and  the  beginning  and 
ending  date  of  each  person's  term. 

[Note:  SfMDnsors  who  have  received  a 
section  202  fund  reservation  within  the  last 
three  funding  cycles  are  not  required  to 
submit  the  documents  described  in  (a),  (b), 
and  (c),  above.  Instead,  sponsors  must  submit 
the  project  number  of  the  most  recently 
selected  application  and  the  field  office  to 
which  it  was  submitted.  If  there  have  been 
any  modifications  or  additions  to  the  subject 
documents,  indicate  such,  and  submit  the 
new  material.) 

3.  CHAS  certification.  The  Sponsor 
must  submit  a  certification  by  the 
jurisdiction  in  which  the  proposed 
project  will  be  located  that  the 
Sponsor's  application  is  consistent  with 
the  jurisdiction's  HUD-approved  CHAS 


for  FY  1994.  The  certification  must  be 
made  by  the  unit  of  general  local 
government  if  it  is  required  to  have,  or 
has,  a  complete  CHAS.  Otherwise  the 
certification  may  be  made  by  the  State, 
or  if  the  project  will  be  located  in  a  unit 
of  general  local  government  authorized 
to  use  an  abbreviated  strategy,  by  the 
unit  of  general  local  government  if  it  is 
willing  to  prepare  such  a  CHAS. 

All  CHAS  certifications  must  be  made 
by  the  public  official  responsible  for 
submitting  the  CHAS  to  HUD.  All  CHAS 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  set  forth  in  this 
NOFA,  except  as  provided  in  the  next 
paragraph.  The  required  CHAS  must 
therefore  have  been  submitted  more 
than  60  days  before  the  application 
submission  deadline,  since  HUD  has  60 
days  to  review  and  approve  the  CHAS. 
Where  the  certification  of  consistency  is 
permitted  to  be  submitted  after  the 
application  submission  deadline,  as 
described  in  the  next  paragraph,  the 
CHAS  must  be  submitted  for  approval 
in  time  for  the  certification  to  be  made 
by  the  later  date.  In  no  event  will  an 
application  be  considered  if  the  CHAS 
has  not  been  submitted  for  approval  by 
the  application  submission  deadline. 

If  the  required  certification  will  be 
made  by  a  unit  of  general  local 
government  with  respect  to  an 
abbreviated  strategy,  and  such  CHAS 
has  been  submitted  by  the  application 
submission  deadline  but  has  not  yet 
been  approved  by  HUD,  the  deadline 
will  not  be  applied  to  the  certification 
for  consistency.  Instead,  the  application 
must  include  a  written  statement  from 
the  public  official  responsible  for 
submitting  the  CHAS  that  the 
jurisdiction  has  submitted  an 
abbreviated  strategy  for  FY  1994  for 
HUD  approval  and  that  the  application 
is  consistent  with  the  CHAS.  If  HUD 
approved  the  CHAS,  the  required 
certification  that  the  application  is 
consistent  with  a  HUD-approved  CHAS 
for  FY  1994  must  be  submitted  before 
June  2, 1994.  An  application  will  not  be 
selected  for  funding  unless  the  CHAS  is 
approved  and  the  required  certification 
is  made  by  June  2,  1994.  The  CHAS 
regulations  are  published  in  24  CFR  part 
91. 

4.  E.O.  12372.  A  certification  that  the 
Sponsor  has  submitted  a  copy  of  its 
applications,  if  required,  to  the  State 
agency  (single  point  of  contact)  for  State 
review  in  accordance  with  Executive 
Order  12372. 

5.  SF^24.  A  certification  on  SF-424, 
Application  for  Federal  Assistance,  that 
the  Sponsor(s)  is  not  delinquent  on  the 
repayment  of  any  Federal  debt. 


6.  Disclosure  of  Lobbying  Activities.  If 
the  amount  applied  for  is  greater  than 
$100,000,  the  certification  with  regard 
to  lobbying  required  by  24  CFR  part  87 
must  be  included.  If  the  amount  appHed 
for  is  greater  than  $100,000  and  the 
applicant  has  made  or  has  agreed  to 
make  any  payment  using 
nonappropriated  funds  for  lobbying 
activity,  as  described  in  24  CFR  part  87, 
the  submission  must  also  include  SF- 
LLL,  Disclosure  of  Lobbying  Activities. 
The  applicant  determines  if  the 
submission  of  the  SF-LLL  form  is 
applicable. 

7.  A  statement  that  (a)  identifies  all 
persons  (families,  individuals, 
businesses  and  nonprofit  organizations 
identified  by  race/minority  group,  and 
status  as  owners  or  tenants)  occupying 
the  property  on  the  date  of  submission 
of  the  application  for  a  capital  advance; 
(b)  indicates  the  estimated  cost  of 
relocation  payments  and  other  services, 
and  (c)  identifies  the  staff  organization 
that  will  carry  out  the  relocation 
activities. 

[Note:  If  any  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  section 
202  capital  advance,  the  sponsor  must 
provide  evidence  of  a  firm  commitment  of 
these  funds.  When  evaluating  applications. 
HUD  will  consider  the  total  cost  of  proposals 
(i.e.,  cost  of  site  acquisition,  relocation, 
construction  and  other  project  costs).] 

8.  Additional  Certifications. 

(a)  A  certification  of  the  Sponsor(s)' 
intent  to  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U-.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C.  3600-3619)  and  the 
implementing  regulations  at  24  CFR 
parts  100, 108, 109,  and  110;  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  Executive  Order  11246  (as 
amended)  and  the  implementing 
regulations  at  41  CFR  chapter  60;  the 
regulations  implementing  Executive 
Order  11063  (Equal  Opportunity  in 
Housing)  at  24  CFR  part  107;  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12101  et  seq]  to  the  extent 
applicable;  the  affirmative  fair  housing 
marketing  requirements  of  24  CFR  part 
200,  subp>art  M  and  the  implementing 
regulations  at  24  CFR  part  108;  and 
other  applicable  Federal,  State  and  local 
laws  prohibiting  discrimination  and 
promoting  equal  opportunity. 
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(b)  A  certification  that  the  Sponsors) 
will  comply  with  the  requirements  of 
the  Drug-Free  Workplace  Act. 

(c)  A  certification  that  the  project  will 
comply  with  HUD's  design  and  cost 
standards,  the  Uniform  Federal 
Accessibility  Standards  and  HUD's 
implementing  regulations  at  24  CFR  part 
40.  Section  504  of  the  Rehabilitation  Act 
of  1973  and  HUD's  implementing 
regulations  at  24  CFR  part  8,  and  for 
covered  multifamily  dwellings  designed 
and  constructed  for  first  occupancy  after 
March  13. 1991.  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  HUD's  implementing 
regulations  at  24  CFR  part  100,  and  the 
Americans  with  Disabilities  Act  of  1990. 

(d)  A  certification  by  the  Sponsor(s) 
that  it  will  comply  (or  has  complied) 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA).  implemented  by 
regulations  at  49  CFR  part  24.  and  24 
CFR  889.265(e). 

(e)  A  certification  by  the  Sponsor(s) 
that  it  will  form  an  Owner  (as  defined 
in  §  889.105)  after  the  issuance  of  the 
capital  advance,  will  cause  the  Owner  to 
file  a  request  for  determination  of 
eligibility  and  a  request  foscapital 
advance  under  §  889.300.  and  will 
provide  sufficient  resources  to  the 
Owner  to  insure  the  development  and 
long-term  operation  of  the  project, 
including  capitalizing  the  OwTier  at 
conditional  commitment  processing  in 
an  amount  sufficient  to  meet  its 
obligations  in  connection  with  the 
project. 

9.  A  description  of  Sponsor's 
purposes  and  activities,  ties  to  the 
community  and  minority  support  and 
how  long  it  has  been  in  existence 
(include  any  additional  related 
information). 

10.  A  description  of  any  other  rental 
housing  projects  and/or  medical 
facilities,  sponsored,  owned  and 
operated  by  the  Sponsor  including  a 
description  of  experience  in  providing 
housing  and/or  medical  facilities  to  the 
elderly  and/or  families  and  minorities. 

11.  A  description  of  the  Sponsor's 
past  or  current  involvement  in  any 
programs  other  than  housing  (including 
its  provision  of  services)  that 
demonstrates  the  Sponsor's 
management  capabilities  and 
experience,  including  a  description  of 
the  Sponsor's  experience  in  ser\'ing  the 
elderly  and/or  families  and  minorities. 

12.  A  description  of  the  Sponsor's 
experience  in  contracting  with  minority 
and  women-owned  businesses, 
including  a  summary  of  the  total 
amount  awarded  in  each  of  the  two 


categories  for  the  preceding  three  years 
and  the  percentage  that  amount 
represents  of  the  total  contracts  awarded 
by  the  Sponsor  in  the  relevant  time 
I>eriod. 

13.  A  certified  Board  Resolution, 
acknowledging  responsibiUties  of 
sponsorship,  long-term  support  of  the 
project(s),  willingness  of  Sponsor  to 
assist  the  Owner  to  develop,  own, 
manage  and  provide  appropriate 
services  in  connection  with  the 
proposed  project,  and  that  it  reflects  the 
will  of  its  membership.  Also,  evidence, 
in  the  form  of  a  certified  Board 
Resolution,  of  the  Sponsor's  willingness 
to  fund  the  estimated  start-up  expenses, 
the  Minimum  Capital  Investment  (one- 
half  of  one  percent  of  the  HUD- 
approved  capital  advance,  not  to  exceed 
$10,000,  if  non-effiUated  with  National 
Sponsor;  one-half  of  one  percent  of  the 
HUD-approved  capital  advance,  not  to 
exceed  $25,000,  for  all  other  Sponsors: 
see  889.250),  and  the  estimated  cost  of 
any  amenities  or  features  (and  operating 
costs  related  thereto)  which  would  not 
be  covered  by  the  approved  capital 
advance. 

14.  A  list  of  the  applications,  if  any, 
the  Sponsor  has  submitted  or  is 
planning  to  submit  to  any  other  Field 
Office  in  response  to  this  NOFA  or  the 
NOFA  for  Supportive  Housing  for 
Persons  with  Disabilities  (published 
elsewhere  in  today's  Federal  Register). 
Indicate  by  Field  Office,  the  proposed 
location  by  city  and  State,  and  the 
number  of  units  requested  for  each 
application.  A  list  of  all  FY  1993  and 
prior  year  projects  to  which  the 
Sponsors)  is  a  party,  identified  by 
project  number  and  Field  Office,  which 
have  not  been  finally  closed. 

15.  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Report,  including 
Social  Security  Numbers  and  Employee 
Identification  Numbers. 

16.  Evidence  of  need  for  supportive 
housing.  A  description  of  the  category 
or  categories  of  elderly  persons  the 
housing  is  intended  to  serve  and 
evidence  demonstrating  sustained 
effective  demand  for  supportive  housing 
for  that  population  in  the  market  area  to 
be  served,  taking  into  consideration  the 
occupancy  and  vacancy  conditions  in 
existing  Federally  assisted  housing  for 
the  elderiy  (HUD  and  FmHA)  (e.g.. 
public  housing),  state  or  local  data  on 
the  limitations  in  activities  of  daily 
living  among  the  elderly  in  the  area, 
aging  in  place  in  existing  assisted 
rentals;  trends  in  demographic  changes 
in  elderly  population  and  households: 
the  numbers  of  income  eligible  elderly 
households  by  size,  tenure  and  housing 
condition,  and  the  types  of  supportive 
services  arrangements  currently 


available  in  the  area  and  the  utilization 
of  such  services  as  evidenced  by  data 
firom  local  social  service  agencies  or 
agencies  on  aging. 

17.  Evidence  of  site  control  and 
permissive  zoning. 

(a)  Evidence  that  the  Sponsor  has 
entered  into  a  legally  binding  option 
agreement  to  buy  or  lease  the  proposed 
site:  or  has  a  copy  of  the  contract  of  sale 
for  the  site,  a  deed,  long-term  leasehold 
a  request  with  all  supporting 
documentation,  submitted  either  prior 
to  or  with  the  Application  for  Capital 
Advance,  for  a  partial  release  of  a  site 
covered  by  a  mortgage  under  a  HUD 
program  or  other  evidence  of  legal 
ownership  of  the  site  (including 
properties  to  be  acquired  from  the 
Resolution  Trust  Corporation).  The 
option  agreement  period  must  extend 
through  the  end  of  the  current  fiscal 
year  and  contain  a  renewal  provision  so 
that  the  option  can  be  renewed  for  at 
least  an  additional  six  months.  The 
Sponsor  must  also  identify  any 
restrictive  covenants,  including  reverter 
clauses.  In  the  case  of  a  site  to  be 
acquired  from  a  public  body,  evidence 
that  the  public  body  possesses  clear  title 
to  the  site,  and  has  entered  into  a  legally 
binding  agreement  to  lease  or  convey 
the  site  to  the  Sponsor  after  it  receives 
and  accepts  a  notice  of  Section  202 
capital  advance  and  identification  of 
any  restrictive  covenants,  including 
reverter  clauses.  However,  in  localities 
where  HUD  determines  the  time 
constraints  of  the  funding  round  will 
not  permit  all  of  the  required  official 
actions  (e.g.,  approval  of  Community 
Plarming  Boards)  which  are  necessary  to 
convey  publicly-owned  sites,  a  letter  in 
the  application  from  the  Mayor  or 
Director  of  the  appropriate  local  agency 
indicating  approval  of  conveyance  of 
the  site  contingent  upon  the  necessary 
approval  action  is  acceptable  and  may 
be  approved  by  the  Field  Office  if  it  has 
satisfactory  experience  with  timely 
conveyance  of  sites  from  that  public 
body.  In  such  cases,  documentation 
shall  also  include  a  copy  of  the  public 
body's  evidence  of  ownership  and 
identification  of  any  restrictive 
covenants,  including  reverter  clauses. 
For  properties  to  be  acquired  from  the 
RTC,  include  a  copy  of  the  RTC 
prepared  Transaction  Screen  Checklist 
or  Phase  I  Environmental  Site 
Assessment,  and  applicable 
documentation,  per  the  RTC 
Environmental  Guidelines. 

(Note:  A  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate)  which  will        i 
construct  the  section  202  project  or  from  any 
other  development  team  member.! 
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(b)  Evidence  that  the  project  as  '      " 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  belief  that  the  proposed  action 
will  be  completed  successfully  before 
the  submission  of  the  commitment 
application  (e.g.,  a  summary  of  the 
results  of  any  recent  requests  for 
rezoning  on  land  in  similar  zoning 
classifications  and  the  time  required  for 
such  rezoning.  preliminary  indications 
of  acceptability  from  zoning  bodies, 
etc.). 

18.  Narrative  description  of  site  and 
area  surrounding  the  site,  characteristics 
of  neighborhood,  how  the  site  will 
promote  greater  housing  opportunities 
for  minorities,  and  any  other 
information  that  impacts  on  the 
suitability  of  the  site  for  the  elderly. 

19.  A  map  showing  the  location  of  the 
site  and  the  racial  composition  of  the 
neighborhood,  with  the  area  of  racial 
concentration  delineated. 

20.  Provision  of  supportive  services 
and  proposed  facility. 

(a)  A  detailed  description  of  the 
supportive  services  proposed  to  be 
provided  to  the  anticipated  occupancy. 

(b)  Form  HUD  9201 3E,  Supplemental 
Application  Processing  Form — Housing 
for  the  Elderly.  Identify  all  supportive 
services,  if  any,  to  be  provided  to  the 
persons  occupying  such  housing. 

(c)  A  description  of  public  or  private 
sources  of  assistance  that  reasonably 
could  be  expected  to  fund  the  prop>osed 
services. 

(d)  The  manner  in  which  such 
services  will  be  provided  to  such 
persons  (i.e..  on  or  off-site),  including, 
whether  a  service  coordinator  will 
facilitate  the  adequate ^pro vision  of  such 
services,  and  how  the  services  will  meet 
the  identified  needs  of  the  residents. 

(e)  Narrative  description  of  the 
building  design  including  a  description 
of  any  special  design  features  and 
community  space,  and  how  this  design 
will  facilitate  the  delivery  of  services  in 
an  economical  fashion  and 
accommodate  the  changing  needs  of  the 
residents  over  the  next  10-20  years. 

(f)  E)escribe  if  and  how  the  project 
will  promote  energy  efficiency  and.  if 
applicable,  innovative  construction  or 
rehabilitation  methods  or  technologies 
to  be  used  that  will  promote  efficient 
construction. 

IV.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 


regulations  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  fer  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

B.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  NOFA  does  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  NOFA 
merely  notifies  the  public  of  the 
availability  of  capital  advances  and 
project  rental  assistance  for  supportive 
housing  for  the  elderly. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
significantly  affect  family  formation, 
maintenance,  or  general  well-being,  and, 
thus,  is  not  subject  to  review  under  the 
order. 

D.  Accountability  in  the  Provision  of 
HUD  Assistance         « 

HUD  has  promulgated  a  Hnal  rule  to 
implement  section  102  oflhe 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14. 
1992.  HUD  published  at  57  FR  1942. 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation, 
public  access,  and  disclosure 
requirements  of  section  102.  The 
documentation.  pubUc  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

1.  Documentation  and  Public  Access 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
u))on  which  assistance  was  provided  or 


denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

2.  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
coimection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — wiill  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

E.  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  CFR  12.14(a)  and 
12.16(b),  and  the  notice  published  in  the 
Federal  Register  on  January  16, 1992 
(57  FR  1942),  for  further  information  on 
these  requirements.) 
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F.  Section  103 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  OfTice  of 
Ethics  can  provide  information  of  a 
general  nature  to  HLT)  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

G.  Lobbying 

Section  13  of  the  Dei>artment  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  secofld  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule. 


particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  the  Director, 
Office  of  Ethics,  room  2158,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410.  Telephone:  (202)  708-3815 
(TDDA'oice).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

H.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  (the  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements  or  loans  unless  the  recipient 
has  made  an  acceptable  certification 
regarding  lobbying.  Under  24  CFR  part 
87,  applicants,  recipients  and 
subrecipients  of  assistance  exceeding 
$100,000  must  certify  that  no  federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

I.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.181,  Housing  for  the  Elderly  or 
Handicapped. 

Authority:  Section  202,  Housing  Act  of 
1959,  as  amended  (12  U.S.C  1701q),  Section 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

Dated:  January  12, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing.  Federal 
Housing  Commissioner. 

Appendix  A— HUD  Field  OCBces 

Regional  and  Field  Office  Directory 

HUD  Field  Offices 

Region  I 

Boston,  Massachusetts  Begional  Office 

Jeanne  McHallara 

Director — Housing  Development 

HUD-Boston  Regional  Office 

Room  375 

Thomas  P.  O'Neill,  Jr.  Federal  Building 

10  Causeway  Street. 

Boston.  Massachusetts  02222-1092 


(61 7l  565-5234  FAX  (617)  565-5257 

Hartford.  Connecticut  Office  (A) 

Ronald  Black 

Director,  Housing  Development 

HUD-Hartford  Office 

330  Main  Street 

Hartford.  Connecticut  06106-1860 

(203)  240-4523  FAX  (203)  240-4674 

Manchester.  New  Hampshire  Office  (B) 

Loren  W.  Cole 

Director,  Housing  Development 

HUD-Manche»ter  Office 

Norris  Cotton  Federal  Building 

275  Chesmut  Street 

Manchester,  New  Hampshire  03103-2487 

(603)  666-7681  FAX  (603)  666-7736 

Providence.  Rhode  Island  Offxe  (B) 

Michael  Dziok 

Director,  Housing  Development 

HUD-Providence  Office 

330  John  O.  Pastore  Federal  Building 

and  U.S.  Post  Office— Kennedy  Plaza 

Providence,  Rhode  Island  02902-1785 

(401)  528-5351  FAX  (401)  528-5312 

Region  II 

New  York  Regional  Office 

Martin  Sckalor 

Director,  Housing  Development 

Regional  Housing  Commissioner 

HUD-New  York  Regional  Office 

26  Federal  Plaza 

New  York,  New  York  10278-0068 

(212)  264-€500  FAX  (212)  264-0246 

Buffalo.  New  York  Office  (A) 

Robert  Rifenberick 

Director,  Housing  Development 

HUD-Buffalo  Office 

5th  Floor 

Lafayette  Court 

465  Main  Street 

Buffalo,  New  York  14203-1780 

(716)  846-5755  FAX  (716)  846-5752 

Newark.  New  Jersey  Office  (A) 

Geraldine  McGann 
Director.  Housing  E)evelopment 
HUD-Newark  Office 
1  Newark  Center 
Newark,  New  Jersey  07102-5504 
(201)  622-7900  Ext.  3102  FAX  (201)  645- 
2323 

Region  III  , 

Philadelphia  Regional  Office 

Michael ).  Perretta 

Director,  Housing  Development 

HUD-Philadelphia  Regional  Office 

Liberty  Square  Building 

105  South  7th  Street 

Philadelphia.  Pennsylvania  19106-3392 

(215)  597-2560  FAX  (215)  597-9627 

Baltimore,  Maryland  Office  (A) 

Candace  L.  Simms 

Director.  Housing  Development 

HUD-Balti«gkore  Office 

5th  Floor 

City  Crescent  Building 

10  South  Howard  Street 

Baltimore.  Maryland  21201-2505 

(410)  962-2520  FAX  (410)  962-4947 
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Charleston.  West  Virginia  Office  (B) 

Robert  J.  Gibson 

Chief.  Housing  Development 

HUD-Charieston  Office 

Suite  708 

405  Capitol  Street 

Charleston.  West  Virginia  25301-1795 

(304)  347-7000  FAX  (304)  347-7050 

Pittsburgh,  Pennsylvania  Office  (A) 

Edward  Palombizio 

Director — Housing  Development 

HUD-Pittsburgh  Office 

412  Old  Post  Office  Courthouse 

7th  Avenue  &  Grant  Street 

Pittsburgh.  Pennsylvania  15219 

(412)  644-6428  FAX  (412)  644-6499 

Richmond.  Virginia  Office  (A) 

Charlie  Famuliner 

Director — Housing  Developntent 

HUD-Richmond  Office       / 

The  3600  Centre 

3600  West  Broad  Street 

P  O  Box  90331 

Richmond.  Virginia  23230-0331 

(804)  278-4507  FAX  (804)  771-2314 

Washington,  DC  Office  (Af 

Felicia  Williams 

Director — Housing  Development 

HUD-Washington.  DC  Office 

Suite  300 

Union  Center  Plaza.  Phase  II 

820  First  Street.  NE 

Washington.  DC  20002-4205 

(202)  275-9200  FAX  (202)  275-0779 

Region  IV 

Atlanta.  Georgia  Regional  Office 

Cayle  F.  Burbidge 

Director — Housing  Development 

Richard  B.  Russell  Federal  Building 

75  Spring  Street.  S.W. 

Atlanta.  Georgia  30303-3388 

(404)  331-5136  FAX  (404)  331-0845 

Birmingftam.  Alabama  Office  (A) 

Martha  IC  Andus 

Acting  Director — Housing  Development 

HUD-Birmln^am  Office 

Suite  300 

Beacon  Ridge  Tower 

600  Beacon  Parkway  West 

Birmingham.  Alabama  35209-3144 

(205)  290-7617  FAX  (205)  290-7593 

Caribbean  Office  (A) 

Alberto  Rosado 

Director — Housing  Development 

HUD-Caribbean  Office 

New  San  Juan  Office  Building 

159  Carlos  E.  Chardon  Avenue 

San  Juan.  Puerto  Rico  00918-1804 

(809)  766-6121  FAX  (809)  766-5995 

Columbia.  South  Carolina  Office  (A) 

Keene  R.  LaFountain 

Director — Housing  Development 

HUD-Columbia  Office 

Strom  Thurmond  Federal  Building 

1835  Assembly  Street 

Columbia.  South  Carolina  29201-2480 

(803)  765-5592  FAX  (803)  765-5515 

Greensboro.  North  Carolina  (A) 
Daniel  A.  McCanless 


Director — Housing  Development 

HUD-Greensboro  Office 

Koger  Building 

2306  West  Meadowview  Road 

Greensboro.  North  Carolina  27407-3707 

(919)  547-4001  FAX  (919)  547-4015 

Jackson.  Mississippi  Office  (A) 

Reba  G.  Cook 

Director — Housing  Development 

HUD-Jackson  Office 

Dr.  A.H.  McCoy  Federal  Building 

100  West  Capitol  Street.  Room  910 

Jackson.  Mississippi  39269-1096 

(601)  965-5308  FAX  (601)  965-4773 

Jacksonville.  Florida  Office  (A) 

Donald  E.  Odenthal 

Director — Housing  Development 

HUD-Jacksonville  Office 

Suite  2200 

Southern  Bell  Tower 

301  West  Bay  Street 

Jacksonville.  Florida  32202-5121 

(904)  232-2626  FAX  (904)  232-3759 

Knoxville.  Tennessee  Office  (A) 

John  E.  Robbins 

Director — Housing  Management 

HUD-Knoxville  Office 

Third  Floor 

John  J.  Duncan  Federal  Building 

710  Locust  Street.  S.W. 

Knoxville.  Tennessee  37902-2526 

(615)  545-4384  FAX  (615)  545-4569 

Louisville.  Kentucky  Office  (A) 

David  A.  Powell 

Director — Housing  Development 

HUD-Louisville  Office 

601  West  Broadway 

P.O.  Box  1044 

Louisville.  Kentucky  40201-1044 

(502)  582-5251  FAX  (502)  582-6074 

Nashville.  Tennessee  Office  (B) 

Ed  M.  Phillips 

Director — Housing  Development 

HUD-Nashville  Office 

Suite  200 

251  Cumberland  Bend  Drive 

Nashville.  Tennessee  37228-1803 

(615)  736-5213  FAX  (615)  736-2018 

Region  V 

Chicago.  Illinois  Regional  Office 

Louis  Berra 

Director — Housing  Development 

HUD-Chicago  Regional  Office 

Ralph  Metcalfe  Federal  Building 

77  West  Jackson  Boulevard 

Chicago,  Illinois  60604-3507 

(312)  353-5680  FAX  (312)  353-0121 

ancinnati.  Ohio  Office  (B) 

Loustine  Tuck 

Director — Housing  Development 

HUD-Qncinnati  Office 

Room  9002 

Federal  Office  Building 

550  Main  Street 

Cincinnati.  Ohio  45202-3253 

(513)  684-2884  FAX  (513)  684-6224 

Oeveland.  Ohio  Office  (B) 

Phillip  J.  Glaconia 

Director — Housing  Development 


HUD<:ieveland  Office 

Room  420 

One  Playhouse  Square 

1375  Euclid  Avenue 

Qeveland.  Ohio  44114-1670 

(216)  522-4065  FAX  (216)  522-2975 

Columbus.  Ohio  Office  (A) 

Don  Jakob 

Director — Housing  Development 

HUI>Columbus  Office 

200  North  High  Street 

Columbus.  Ohio  43215-2499 

(614)  469-5737  FAX  (614)  469-2432 

Detroit.  Michigan  Office  (A) 

Robert  Brown 

Director — Housing  Development 

HUD— Detroit  Office 

Patrick  V.  McNamara  Federal  Building 

477  Michigan  Avenue 

Detroit,  Michigan  48226-2592 

(313)  226-7900  FAX  (313)  226-4394 

Grand  Rapids,  Michigan  Office  (B) 

John  Milchick 

Director — Housing  Development 

HUD— Grand  Rapids  Office 

2922  Fuller  Avenue.  N.E. 

Grand  Rapids.  Michigan  49505-3499 

(616)  456-2100  FAX  (616)  456-2191 

Indianapolis.  Indiana  Office  (A) 

Erica  Dobreff 

Director — Housing  Development 

HUD — Indianapolis  Office 

151  North  Delaware  Street 

Indianapolis.  Indiana  46204-2526 

(317)  226-6303  FAX  (317)  226-6317 

Milwaukee.  Wisconsin  Office  (A) 

Lester  Marriner 

Director — Housing  Development 

HUD— Milwaukee  Office 

Suite  1380 

Henry  S.  Reuss  Federal  Plaza 

310  West  Wisconsin  Avenue 

Milwaukee.  Wisconsin  53203-2289 

(414)  297-3214  FAX  (414)  297-3947 

Minneapolis-St.  Paul.  Minnesota  (A) 

John  Buenger 

Director — Housing  Development 
HUD— Minneapolis-St.  Paul  Office 
220  Second  Street,  South 
Minneapolis.  Minnesota  55401-2195 
(612)  370-3000  FAX  (612)  370-3220 

Region  VI 

Fort  Worth,  Texas  Regional  Office 

Larry  Mumford 

Director — Housing  Development 

HUD— Fort  Worth  Regional  Office 

1600  Throckmorton 

P.O.  Box  2905 

Fort  Worth.  Texas  76113-2905 

(817)  88S-5401  FAX  (817)  885-5629 

Houston,  Texas  Office  (B) 

Allen  |.  Novosad 

Director — Housing  Development 

HUD— Houston  Office 

Suite  200 

Norfolk  Tower 

2211  Norfolk 

Houston.  Texas  77098-4096 

(713)  653-3274  FAX  (713)  653-3319 
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Litde  Rock,  Arkansas  Office  (A) 

Nathan  Abemathy 

Director — Housing  Development 

HUD— Little  Rock  Office 

Suite  900 

TCBY  Tower 

425  West  Capitol  Avenue 

Little  Rock,  Arkansas  72201-3488 

(501)  324-5931  FAX  (501)  324-5900 

New  Orleans,  Louisiana  Office  (A) 

Jose  A.  Pagan 

Director — Housing  Development 

HUI>— New  Orleans  Office 

Fisk  Federal  Building 

1661  Canal  Street 

New  Orleans,  Louisiana  70112-1887 

(504)  589-7200  FAX  (504)  589-291 7 

Oklahoma  City,  Oklahoma  Office  (A) 

Sherry  Hunt 

Acting  Director — Housing  Development 

HUI>— Oklahoma  City  Office 

Murrah  Federal  Building 

200  N.W.  5th  Street 

Oklahoma  73102-3202 

(405)  231-4181  FAX  (405)  231-^648 

San  Antonio,  Texas  Office  (A) 

Robert  W.  Hicks 

Acting  Director — Housing  Development 

HUD— San  Antonio  Office 

Washington  Square  Building 

800  Dolorosa  Street 

San  Antonio,  Texas  78207-4563 

(210)  229-6800  FAX  (210)  229-6753 

Region  VII 

Kansas  City.  Kansas  Regional  Office 

Richard  Kluge 

Director — Housing  Development 

HUD— Kansas  City  Regional  Office 

Room  200 

Gateway  Tower  II 

400  State  Avenue 

Kansas  City,  Kansas  66101-2406 

(913)  236-2162 

Des  Moines,  Iowa  Office  (B) 

Donna  Davis 

Director — Housing  Development 

HUD— Des  Moines  Office 

Room  239 

Federal  Building 

210  Walnut  Street 

Des  Moines,  Iowa  50309-2155 


(515)  284-4512  FAX  (515)  284-4743 

Omaha,  Nebraska  Office  (A) 

Robert  E.  Peterson 

Director — Housing  Development 

HUD— Omaha  Office 

Executive  Tower  Centre 

10909  Mill  Valley  Road 

Omaha,  Nebraska  68154-3955 

(402)  492-3101  FAX  (402)  492-3150 

St.  Louis,  Missouri  Office  (A) 

Joy  Miller 

Director — Housing  Development 

HUD— St.  Louis  Office 

Third  Floor 

Robert  A.  Young  Federal  Building 

1222  Spruce  Street 

St.  Louis,  Missouri  63103-2836 

(314)  539-6560  FAX  (314)  539-6575 

Region  VIII 

Denver.  Colorado  Regional  Office 

Arthur  Tonilli 

Director — Housing  Development 

HUD— Denver  Regional  Office 

Executive  Tower  Building 

1405  Curtis  Street 

Denver.  Colorado  80202-2349 

(303)  844-4513  FAX  (303)  844-2475 

Region  IX 

San  Francisco,  California  Regional  Office 

Jayne  Hulbert  Humphrey 
Director — Housing  Development 
HUD — San  Francisco  Regional  Office 
Philip  Burton  Federal  Building  &  U.S. 

Courthouse 
450  Golden  Gate  Avenue 
P.O.  Box  36003 

San  Francisco,  California  94102-3448 
(415)  556-4752  FAX  (415)  556-4176 

Honolulu,  Hawaii  Office  (A} 

Jill  Hurt 

Director — Housing  Development 

HUD— Honolulu  Office 

Suite  500 

Seven  Waterfront  Plaza 

500  Ala  Moana  Blvd. 

Honolulu,  Hawaii  96813-4918 

(808)  541-1323  FAX  (808)  541-3146 

Los  Angeles,  California  Office  (A) 

Joe  L.  Hirsch 

Director — Housing  Development 


HUD— Los  Angeles  Office 
1615  West  Olympic  Boulevard 
Los  Angeles,  California  90015-3801 
(213)  251-7122  FAX  (213)  251-7096 

Phoenix,  Arizona  Office  (Bl 

Laura  Massie 

Director — Housing  Development 

HUD— Phoenix  Office 

Suite  600 

Two  Arizona  Center 

400  North  5th  Street 

Phoenix,  Arizona  85004-2361 

(602)  379-4434  FAX  (602)  379-3985 

Sacramento,  California  Office  (B) 

Williams  F.  Bolton 

Director — Housing  Development 

HUD— .Sacramento  Office 

Suite  200 

777  12th  Street 

Sacramento,  California  95814-1977 

(916)  551-1351  FAX  (916)  551-2899 

Region  X 

Seattle,  Washington  Regional  Office 

John  H.  Taylor 

Director — Housing  Development 

HUD— Seattle  Regional  Office 

Suite  200 

Seattle  Federal  Office  Building 

909  First  Avenue  ^ 

Seattle.  Washington  98104-1000 

(206)  220-5101  FAX  (206)  553-4405 

Anchorage,  Alaska  Office  (Al 

Gene  Dobrzynski 

Chief— Housing  Development 

HUD— Anchorage  Office 

Suite  401 

University  Plaza  Building 

949  East  36th  Avenue 

Anchorage,  Alaska  99508-4135 

(907)  271-4170  FAX  (907)  271-3667 

Portland,  Oregon  Office  (A) 

Thomas  C.  Cusack 

Director — Housing  Development 

HUD— Portland  Office 

520  S.W.  6th  Avenue 

Portland,  Oregon  97204-1596 

(503)  326-2561  FAX  (503)  326-3097 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Doclcet  Na  N-M-3688;  FR-3590-N-01J 

Notice  of  Fund  Availability  (NOFA)  for 
Supportive  Housing  for  Persons  with 
Disabilities 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  fund  availability  for 
FY  94. 

summary:  This  NOFA  announces  HUD's 
funding  for  supportive  housing  for 
persons  with  disabilities.  In  the  body  of 
this  document  is  information 
concerning  the  following:  (a)  the 
purpose  of  the  NOFA  and  information 
regarding  eligibility,  submission 
requirements,  available  amounts,  and 
selection  criteria  and  (b)  application 
processing,  including  how  to  apply  and 
how  selections  will  be  made. 
APPUCATION  PACKAGE:  The  application 
package  can  be  obtained  from  the 
Multifamily  Housing  Clearinghouse, 
P.O.  Box  6424.  Rockville,  MD  20850; 
telephone  1-800-955-2232.  A  checklist 
of  steps  and  exhibits  involved  in  the 
application  process  is  included  in  the 
application  package. 
DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA 
is  4  p.m.  local  time  on  May  3. 1994.  The 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  applicants.  HUD  will  not  consider 
any  application  that  is  received  after  the 
deadline.  Sponsors  should  take  this  into 
account  and  submit  applications  as 
early  as  possible  to  avoid  risk  brought 
about  by  unanticipated  delays  or 
delivery-related  problems.  In  particular. 
Sponsors  intending  to  mail  applications 
must  provide  sufficient  time  to  permit 
delivery  on  or  before  the  deadline  date 
and  hour.  Acceptance  by  a  Post  Office 
or  private  mailer  does  not  constitute 
delivery.  Facsimile  (FAX),  COD,  and 
postage  due  applications  will  not  be 
accepted. 

ADDRESSES:  Applications  must  be 
delivered  to  the  Director  of  the  Housing 
Development  Division  in  the  HUD  Field 
Office  for  your  jurisdiction.  A  listing  of 
HUD  Field  Offices,  their  addresses  and 
telephone  numbers  (including  TDD 
telephone  numbers)  is  attached  as 


appendix  A  to  this  NOFA.  HUD  wriU 
date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and  upon  request,  provide  the  applicant 
with  an  acknowledgement  of  receipt 
FOR  FURTHER  INFORMATKW  CONTACT:  The 
HUD  Field  Office  for  your  jurisdiction. 

SUPPLEMENTARY  INFORMATKM: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
220),  the  information  collection 
requirements  have  been  assigned  OMB 
Control  Number  2502-0462. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

Section  811  of  the  Cranston-Gonzalez 
National  AfTordable  Housing  Act  (the 
NAHA)  (and  as  amended  by  the 
Housing  and  Community  Development 
Act  of  1992)  (HCD  Act  of  1992), 
authorized  a  new  supportive  housing 
program  for  persons  with  disabilities 
and  replaced  assistance  for  persons  with 
disabilities  previously  covered  by 
section  202  of  the  Housing  Act  of  1959 
(section  202  continues,  as  amended  by 
section  801  of  the  NAHA,  and  HCD  Act 
of  1992,  to  authorize  supportive  housing 
for  the  elderly).  The  assistance  is 
provided  as  capital  advances  and 
contracts  for  project  rental  assistance  in 
accordance  with  24  CFR  part  890. 
Capital  advances  may  be  used  to  finance 
the  coQstructicm,  rehabilitation,  or 
acquisition  with  or  without 
rehabilitation,  including  acquisition 
from  the  Resolution  Trust  Corporation 
(RTC),  of  structures  to  be  developed  into 
a  variety  of  housing  options  ranging 
from  group  homes  and  independent 
living  facilities,  to  dwelling  units  in 
multifamily  housing  developments, 
condominium  housing  and  cooperative 
housing.  Acquisition  without 
rehabilitation  is  permitted  only  for 
group  homes  or  properties  acquired 
from  the  RTC  This  assistance  may  also 
cover  the  cost  of  real  property 
acquisition,  site  improvement,  ► 
conversion,  demolition,  relocation,  and 
other  expenses  that  the  Secretary 
determines  are  necessary  to  expand  the 
supply  of  supportive  housing  for 
persons  with  disabilities. 

For  supportive  housing  for  persons 
udth  disabilities,  the  Departments  of 
Veterans  A^airs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1994 
(Pub.  L.  103-124,  enacted  October  28, 


1993,  (Fiscal  Year  1994  Appropriations 
Act)  provides  $387,000,000  for  capital 
advancies,  for  supportive  housing  for 
persons  with  disabilities,  as  authorized 
by  section  811  of  the  NAHA,  and  for 
project  rental  assistance,  and 
amendments  to  contracts  for  project 
rental  assistance,  for  supportive  housing 
for  persons  with  disabilities  as 
authorized  by  section  811  of  the  .NAHA. 
Any  unreserved  balances  provided  in 
prior  years  for  such  purposes  are  to  be 
merged  with  amoii^ts  provided  in  the 
Fiscal  Year  1994  Appropriations  Act.  It 
should  be  noted  that  altliough  section 
6?3  of  the  HCD  Act  of  1992  authorizes 
tenant-based  assistance  for  persons  with 
disabilities,  appropriations  have  not 
been  provided. 

In  accordance  with  an  agreement 
between  HUD  and  the  Farmers  Home 
Administration  (FmHA)  which 
facilitates  the  coordination  between  the 
two  agencies  in  administering  their 
respective  rental  assistance  programs. 
HUD  is  required  to  notify  FmHA  of 
applications  for  housing  assistance  it 
receives.  The  purpose  of  this 
notification  is  to  give  FmHA  the 
opportunity  to  comment  if  it  has 
concern  about  the  demand  for 
additional  assisted  housing  and  possible 
harm  to  existing  projects  in  the  same 
housing  market  area.  HUD  will  consider 
the  FmHA  comments  in  its  review  and 
project  selection  process. 

B.  Allocation  Amounts 

In  accordance  with  24  CFR  part  791, 
the  Assistant  Secretary  will  allocate  the 
amounts  available  for  capital  advances 
for  supportive  housing  for  persons  with 
disabilities.  The  Department  reser\'es 
project  rental  assistance  funds  sufficient 
for  20-year  project  rental  assistance 
contracts  in  support  of  the  units 
selected  for  capital  advances,  consistent 
with  current  operating  cost  standards. 

The  allocation  formula  for  section  811 
funds  consists  of  the  following  two  data 
elements: 

1.  A  measure  of  the  number  of  non- 
institutionalized  persons  age  16  or  older 
with  a  work  disability  and  a  mobility  or 
self-care  limitation;  and 

2.  A  measure  of  the  number  of  non- 
institutionalized  persons  age  16  or  older 
having  a  mobility  or  self-care  limitation 
but  having  no  work  disability. 

Based  on  this  formula,  the 
Department  has  allocated  the  available 
capital  advance  funds  as  shown  on  the 
following  chart: 


I  .... 

II  ... 

III  .. 

IV  .. 

V  ... 

VI  .. 

vii  . 

Vllt 

IX  .. 

X  ... 
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Fiscal  Year  1993  Allocation  for  Supportive  Housing  for  Persons  With  Disabilities 


Region 


National  total 


Capital  advance 

Units 

$8,714,817 

121 

22,768.105 

305 

16,738,362 

280 

31.171,649 

615 

26.794,525 

449 

14.990,460 

314 

5,869,593 

113 

2,583.448 

52 

24,127.484 

345 

4.110.557 

69 

5157,869.000 

2663 

C.  Eligibility 

The  only  eligible  applicants  under 
this  program  are  nonprofit  organizations 
with  section  501(c)(3)  tax  exemptions 
from  the  Internal  Revenue  Service.  A 
single  Sponsor  shall  not  request  more 
units  in  a  given  Region  than  permitted 
for  that  Region  in  the  Invitation. 

D.  Initial  Screening,  Technical 
Processing  and  Selection  Criteria 

1.  Initial  Screening 

Applications  for  section  811  capital 
advances  that  are  received  by  HUD  at 
the  appropriate  address  by  4  p.m.  local 
time  on  May  3, 1994.  will  be  reviewed 
to  determine  if  all  parts  of  the 
application  are  included.  HUD  will  not 
review  the  content  of  the  application  as 
part  of  initial  screening.  Deficiency 
letters  will  be  sent  informing  Sponsors 
of  any  missing  parts  of  the  application. 
Sponsors  must  correct  such  deficiencies 
within  14  calendar  days  from  the  date 
of  the  deficiency  letter.  The  deficiency 
letter  is  to  be  sent  by  certified  mail.  Any 
document  requested  as  a  result  of  the 
initial  screening  may  be  executed  or 
prepared  within  the  deficiency  period, 
except  for  Forms  HUD-92016-CAs, 
Articles  of  Incorporation,  IRS  exemption 
rulings,  Forms  SF-424,  Board 
Resolution  committing  the  minimum 
capital  investment,  and  site  control 
documents  (all  of  these  excepted  items 
must  be  dated  no  later  than  the 
application  deadline  date). 

2.  Technical  Processing 

All  applications  will  be  placed  in 
technical  processing  upon  receipt  of  the 
response  to  the  deficiency  letter  or  at 
the  end  of  the  14-day  period.  All 
applications  will  undergo  a  complete 
analysis.  If  a  reviewer  finds  that 
clarification  is  needed  to  complete  the 
review  or  an  exhibit  is  missing  that  was 
not  requested  after  initial  screening,  the 
reviewer  shall  immediately  advise  the 
Multifamily  Housing  Representative 
who  will:  (a)  Request,  by  telephone,  that 


the  Sponsor  submit  the  infonnation 
within  five  (5)  working  days,  and  (b) 
follow  up  by  certified  letter. 
Communications  must  be  attached  to 
the  technical  review  and  findings 
memorandum.  As  part  of  this  analysis, 
HUD  will  conduct  its  environmental 
review  in  accordance  with  24  CFR  part 
50  on  only  those  applications 
containing  evidence  of  site  control. 
Examples  of  reasons  for  technical 
processing  rejection  include  an 
ineligible  Sponsor,  ineligible  population 
to  be  served,  lack  of  legal  edacity  and 
insufficient  commitments  orindications 
that  supportive  services  will  be 
available.  The  Secretary  will  not  reject 
an  application  based  on  technical 
processing  without  giving  notice  of  that 
rejection  with  all  rejection  reasons,  and 
affording  the  applicant  an  opportunity 
to  appeal.  An  applicant  will  be  afforded 
14  calendar  days  from  the  date  of  HUD's 
written  notice  to  appeal  a  technical 
rejection  to  the  Field  Office.  The  Field 
Office  must  respond  within  5  working 
days  to  the  Sponsor.  The  Field  Office 
shall  make  a  determination  on  an  appeal 
prior  to  making  its  selection 
recommendations.  All  applications  will 
be  either  rated  or  Technically  rejected  at 
the  end  of  technical  processing. 

Technical  processmg  will  a^  assure 
that  if  the  Sponsor  has  been  found  by  a 
court  or  by  a  Federal,  State,  or  local 
agency,  in  noncompliance  with  any  of 
the  statutes,  regulations,  or  other 
requirements  lifted  in  the  civil  rights 
certification  (§890.265(b)(9)(i)),  HUD 
will  obtain  from  the  Sponsor  a 
statement  of  the  actions  taken  to  correct 
that  noncompliance.  There  must  be  no 
pending  civil  rights  suits  against  the 
Sponsor  instituted  by  the  Department  of 
Justice  and  no  pending  administrative 
actions  for  civil  rights  violations 
instituted  by  HUD.  Moreover,  there 
must  not  be  a  deferral  of  the  processing 
of  applications  from  the  Sponsor 
imposed  by  HUD  under  Title  VI  of  the 
Civil  Rights  Act  of  1964,  the 
Department's  implementing  regulations 


(24  CFR  1.8).  procedures  (HUD 
Handbook  8040.1),  and  the  Attorney 
General's  Guidelines  (28  CFR  50.3);  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  and  the  Department's 
implementing  regulations  (24  CFR  8.57), 
and  the  Americans  with  Disabilities  Act. 

Upon  completion  of  technical 
processing,  all  acceptable  applications 
will  be  rated  according  to  the  selection 
criteria  in  §  890.300(d)  (also  below  in 
I.D.3).  Applications  which  have  a  total 
score  of  50  points  or  more  will  be 
eligible  for  selection  and  will  be  placed 
in  rank  order. 

3.  Selection  Criteria 

Applications  for  section  811  capital 
advances  that  successfully  complete 
technical  processing  will  be  rated  using 
the  following  selection  criteria: 

(a)  The  Sponsor's  ability  to  develop 
and  operate  the  proposed  housing  on  a 
long-term  basis,  considering  the 
following  (50  points  maximum): 

(1)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  in  providing 
housing  or  related  services  to  those 
proposed  to  be  served  by  the  project  and 
the  scope  of  the  proposed  project  (i.e., 
number  of  units,  services,  relocation 
costs,  development,  and  operation)  in 
relationship  to  the  Sponsor's 
demonstrated  development  and 
management  capacity.  (32  points); 

(2)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  in  providing 
housing  or  related  services  to  minority 
persons  or  families  (5  points); 

(3)  The  scope,  extent  and  quality  of 
the  Sponsor's  experience  in  providing 
opportunities  for  minority  and  women- 
owned  business  enterprises 
participation  (3  points);  and 

(4)  The  extent  of  local  community 
support  for  the  Sponsor's  activities, 
including  previous  experience  in 
serving  the  area  where  the  project  is  to 
be  located,  and  Sponsor's  demonstrated 
ability  to  enlist  volunteers  and  local 
funds  (10  points); 
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(b)  The  need  for  supportive  housing 
for  peisoQft  with  disabilities  in  the  area 
to  be  served,  the  extent  to  which  the 
Sponsor  has  site  control,  and  the 
suitability  of  the  site,  oonsiderihg  (25 
points): 

(1)  The  extent  of  the  need  for  the 
project  In  the  area  based  on  a 
determination  by  the  Field  Office.  This 
determination  wrill  be  made  by  taking 
into  consideration  the  Sponsor's 
evidence  of  need  in  the  area  based  on 
the  guidelines  in  §  890.2a5(b)(18),.as 
well  at  other  economic,  demographic 
and  housing  market  data  available  to  the 
Field  OfGce.  The  data  could  include  the 
availability  of  existing  Federally 
assisted  housing  {HUD  and  FmHA)  for 
persons  with  disabilities  and  current 
occupancy  in  such  facilities.  Federally 
assisted  housing  for  persons  with 
disabilities  under  construction  or  for 
which  fund  reservations  have  been 
issued  and,  in  accordance  with  an 
agreement  between  HUD  and  FmHA, 
comments  from  the  FmHA  on  the 
demand  for  additional  assisted  housing 
and  the  possible  harm  to  existing 
projects  in  the  same  housing  market 
area  (Spoints); 

(2)  Toe  proximity  or  accessibility  of 
the  site  to  shopping,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  places  of 
employment,  and  other  necessary 
services  to  the  intended  occupants, 
adequacy  of  utilities  and  streets, 
freedom  of  the  site  from  adverse 
environmental  conditions,  and 
compliance  with  the  site  and 
neighborhood  standards  (10  points); 

(3)  Suitability  of  the  site  from  the 
standpoint  of  promoting  a  greater  choice 
of  housing  opportunities  for  minority 
persons  with  disabilities  (7  points);  and 

(4)  Likelihood  that  Sponsor  will  have 
site  control  (if  not  already  in  control  of 
an  approvable  site)  within  six  months  of 
fund  reservation  (yes  or  no); 

(c)  The  adequacy  of  the  provision  of 
supportive  services  and  of  the  proposed 
facility  considering  (25  points 
maximum): 

(1)  The  extent  to  which  the  Sponsor 
demonstrated  that  the  identified 
supportive  services  will  be  provided  on 
a  consistent  long-term  basis 
(considering  any  limitations  imposed  by 
State  or  local  governments)  •  strength  of 
commitments  to  fund  or  provide  the 
supportive  services,  or  indications  of 
the  availability  of  supportive  services  to 
project  residents  (10  points): 

(2)  The  quality  of  the  services 
implementation  plan  (10  points); 

(i)  The  extent  to  which  the  proposed 
design  wrill  meet  any  special  needs  of 
persons  with  disabilities  the  housing  is 
intended  to  serve  and  will  accommodate 


the  provision  of  any  necessary  on-site 
supportive  services  for  the  proposed 
residents  (5  points). 

IL  Application  Process 

All  appbcations  for  Section  811 
capital  advances  submitted  by  eligible 
Sponsors  must  be  filed  with  the 
appropriate  HUD  Field  Office  receiving 
an  allocation  and  must  meet  the 
requirements  of  this  Notice.  No 
application  will  be  accepted  after  4  p.m. 
local  time  on  May  3,  1994,  unless  that 
date  and  time  is  extended  by  a  Notice 
published  in  the  Federal  Register. 
Applications  received  after  that  date 
and  time  will  not  be  accepted,  even  if 
postmarked  by  the  deadline  date. 
Applications  submitted  by  facsimile  are 
not  acceptable. 

Immediately  upon  publication  of  this 
NOFA,  if  names  have  not  already  been 
provided  to  the  Multifamily  Housing 
Clearinghouse,  Field  Offices  shall  notify 
minority  media  and  media  for  persons 
with  disabilities,  all  persons  and 
organizations  on  their  mailing  lists  and 
minority  and  other  organizations  within 
their  jurisdiction  involved  in  housing 
and  community  development  and 
groups  with  special  interest  in  housing 
for  disabled  households. 

Organizations  interested  in  applying 
for  a  section  811  capital  advance  should 
contact  the  Multifamily  Housing 
Clearinghouse  at  1-800-955-2232  for  a 
copy  of  the  application  padcage  and 
advise  the  appropriate  Field  Office 
whether  they  wish  to  attend  the 
workshop  described  below.  HUD 
encourages  minority  organizations  to 
participate  in  this  program  as  Sponsors. 
Field  Offices  will  advise  all 
organizations  on  their  mailing  list  of  the 
date,  time  and  place  of  workshops  at 
which  the  Section  811  Program  will  be 
explained. 

riUD  strongly  recommends  that 
prospective  applicants  attend  the  local 
Field  Office  workshop.  Interested 
persons  with  disabilities  should  contact 
the  Field  Office  to  assure  that  any 
necessary  arrangements  can  be  made  for 
them  to  enable  their  attendance  and 
participation  in  the  workshop.  While 
strongly  urged  to  do  so,  if  Sponsors 
cannot  attend  a  workshop.  Application 
Packages  can  be  obtained  from  the 
Multifamily  Housing  Clearinghouse  (see 
address  and  telephone  number  under 
SUM^f^RY  above).  However,  Sponsors 
must  contact  the  appropriate  Field 
Office  with  any  questions  regarding  the 
submission  of  applications  and  for  any 
additional  ^plication  re<^irements. 

At  the  workshops,  application 
procedures  and  requirements  will  be 
explained.  Also,  concerns  such  as  local 
market  conditions,  building  codes, 


historic  preservation,  floodplain 
management,  displacement  and 
relocation,  zoning,  housing  costs  and 
service  plan  requirements  will  be 
addressed. 

m.  Application  Submission 
Requirements 

A.  Application 

Each  application  shall  include  all  of 
the  information,  materials,  forms,  and 
exhibits  listed  in  section  in.  B.  below, 
with  the  exception  of  applications 
submitted  by  Sponsors  selected  for  a 
Section  811  fund  reservation  within  the 
last  three  funding  cycles,  and  must  be 
Indexed  and  tabbed.  Previously  selected 
Section  811  Sponsors  are  not  required  to 
submit  the  information  described  in  B. 
2.  (a),  (b)  and  (c)  below  (Exhibit  2,  a.  b., 
and  c.  of  the  application  which  are  the 
articles  of  incorporation  (or  oth^ 
organizational  documents),  by-laws,  and 
the  IRS  tax  exemption,  respectively). 
The  Field  Office  will  base  iU 
determination  of  the  eligibility  of  a  new 
Sponsor  for  a  reservation  of  section  811 
capital  advance  funds  on  the 
information  provided  in  the  application. 
Field  Offices  will  verify  a  Sfkonsor's 
indication  of  previouis  HUD  approval  by 
checking  the  project  number  and 
approval  status  with  the  appropriate 
Field  Office.  If  there  has  been  a  change 
in  any  of  the  eligibiUty  documents  since 
its  previous  HUD  approval,  the  Sponsor 
must  submit  the  updated  information  in 
its  application. 

In  addition  to  this  relief  of  paperwork 
burden  in  preparing  applications, 
applicants  will  be  able  to  utilize 
information  and  exhibits  previously 
prepared  for  prior  applications  under 
section  811,  section  202  or  other 
funding  programs.  Examples  of  exhibits 
that  may  be  readily  adapted  or  amended 
to  decrease  the  burden  of  application 
preparation  include,  among  others, 
those  on  previous  participation  in  the 
section  202  or  section  811  programs; 
applicant  experience  in  the  provision  of 
housing  and  services;  supportive 
services  plan;  community  ties,  and 
experience  serving  minorities. 

B.  General  Application  Requirements 

1.  Form  HUD-92016-CA.  Application 
for  Section  811  Supportive  Housing 
Capital  Advance. 

[Note:  A  sponsor  may  apply  for  a  scattered 
site  project  provided  each  site  contains  the 
same  facilitj  type  {e.g.,  group  home, 
independent  living  facility,  condominium 
unit).  If  the  sponsor  proposes  a  mix  of  facility 
types.  It  most  submit  ooe  application  per 
facility  type]. 


N 
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2.  Evidence  of  each  Sponsor's  legal 
status  as  a  nonprofit  organization, 
including  the  rollowing: 

(a)  Articles  of  Incorporation, 
constitution,  or  other  organizational 
documents; 

(b)  By-laws; 

(c)  IRS  section  501(c)(3)  tax 
exemption  ruling  (this  must  be 
submitted  by  all  Sponsors,  including 
churches).  A  nonprofit  organization 
organized  in  the  Commonwealth  of 
Puerto  Rico  and  exempt  from  income 
taxation  under  Puerto  Rico  law,  has 
never  been  liable  for  payment  of  Federal 
income  taxes,  and  does  not  pay 
patronage  dividends  may  be  exempt 
from  the  requirement  set  out  in  the 
previous  sentence  if  they  are  not  eligible 
for  tax  exemption;  and 

(d)  Resolution  of  the  board,  duly 
certified  by  an  officer,  that  no  officer  or 
director  of  the  Sponsor  or  Owner  has  or 
will  have  any  financial  interest  in  any 
contract  with  the  Owner  or  in  any  firm 
or  corporation  which  has  or  will  have  a 
contract  with  the  Owner  and  which 
includes  a  current  listing  of  all  duly 
qualified  and  sitting  officers  and 
directors  by  title  and  the  ending  date  of 
each  person's  term. 

[Note:  Sponsors  who  have  received  a 
section  811  fund  reservation  within  the  last 
three  funding  cycles  are  not  required  to 
submit  the  documents  described  in  (a),  (b), 
and  (c),  above.  Instead,  sponsors  must  submit 
the  project  number  of  the  roost  recently 
selected  application  and  the  field  office  to 
which  it  was  submitted.  If  there  have  been 
any  modifications  or  additions  to  the  subject 
documents,  indicate  such,  and  submit  the 
new  material.) 

3.  CHAS  certification.  The  Sponsor 
must  submit  a  certification  by  the 
jiuisdiction  in  which  the  proposed 
project  will  be  located  that  the 
Sponsor's  application  is  consistent  with 
the  jurisdiction's  HUD-approved  CHAS 
for  FY  1994.  The  certification  must  be 
made  by  the  unit  of  general  local 
government  if  it  is  required  to  have,  or 
has,  a  complete  CHAS.  Otherwise  the 
certification  may  be  made  by  the  State, 
or  if  the  project  will  be  located  in  a  unit 
of  general  local  goverrmient  authorized 
to  use  an  abbreviated  strategy,  by  the 
imit  of  general  local  government  if  it  is 
willingto  pref>are  such  a  CHAS. 

All  CHAS  certifications  must  be  made 
by  the  public  official  responsible  for 
submitting  the  CHAS  to  HUD.  All  CHAS 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  set  forth  in  this 
NOFA,  except  as  provided  in  the  next 
paragraph.  "The  required  CHAS  must 
therefore  have  been  submitted  more 
than  60  days  before  the  application 
submission  deadline,  since  HUD  has  60 


days  to  review  and  approve  the  CHAS. 
Where  the  certification  of  consistency  is 
permitted  to  be  submitted  after  the 
application  submission  deadline,  as 
described  in  the  next  paragraph,  the 
CHAS  must  be  submitted  for  approval 
in  time  for  the  certification  to  be  made 
by  the  later  date.  In  no  event  will  an 
application  be  considered  if  the  CHAS 
has  not  been  submitted  for  approval  by 
the  application  submission  deadline. 
If  tiie  required  certification  will  be 
made  by  a  unit  of  general  local 
government  with  respect  to  an 
abbreviated  strategy,  and  such  CHAS 
has  been  submitted  by  the  application 
submission  deadline  but  has  not  yet 
been  approved  by  HUD,  the  deadline 
will  not  be  apphed  to  the  certification 
for  consistency.  Instead,  the  application 
must  include  a  written  statement  from 
the  public  official  responsible  for 
submitting  the  CHAS  that  the 
jurisdiction  has  submitted  an 
abbreviated  strategy  for  FY  1994  for 
HUD  approval  andthat  the  application 
is  consistent  with  the  CHAS.  If  HUD 
approved  the  CHAS,  the  required 
certification  that  the  application  is 
consistent  with  a  HUD-approved  CHAS 
for  FY  1994  must  be  submitted  before 
June  2,  1994.  An  application  will  not  be 
selected  for  funding  unless  the  CHAS  is 
approved  and  the  required  certification 
is  made  by  June  2, 1994.  The  CHAS 
regulations  are  published  in  24  CFR  part 
91. 

4.  E.0. 12372.  A  certification  that  the 
Sponsor  has  submitted  a  copy  of  its 
application,  if  required,  to  the  State 
agency  (single  point  of  contact)  for  State 
review  in  accordance  with  Executive 
Order  12372. 

5.  Supportive  Services  Certification.  A 
certification  from  the  appropriate  State 
or  local  agency  that  the  provision  of 
supportive  services  is  well  designed  to 
serve  the  special  needs  of  persons  with 
disabilities  (the  name,  address,  and 
telephone  number  of  the  appropriate 
agency  can  be  obtained  fit>m  the  Field 
Office). 

6.  SF-424.  A  certification  on  SF-424, 
Application  for  Federal  Assistance,  that 
the  Sponsors)  is  not  delinquent  on  the 
repayment  of  any  Federal  debt. 

7.  Disclosure  of  Lobbying  Activities.  If 
the  amount  applied  for  is  greater  than 
$100,000.  the  certification  with  regard 
to  lobbying  required  by  24  CFR  part  87 
must  be  included.  If  the  amount  applied 
for  is  greater  than  SlOC.OOO  and  the 
applicant  has  made  or  has  agreed  to 
make  any  payment  using 
nonappropriated  funds  for  lobbying 
activity,  as  described  in  24  CFR  part  87, 
the  submission  must  also  include  SF- 
LLLr  Disclosure  of  Lobbying  Activities. 
The  applicant  determines  if  the 


submission  of  the  SF-LLL  form  is 
applicable. 

8.  A  statement  that  (a)  identifies  all 
persons  (families,  individuals, 
businesses  and  nonprofit  organizations 
(identified  by  race/minority  group,  and 
status  as  owners  or  tenants]  occupying 
the  property  on  the  date  of  submission 
of  the  application  for  a  capital  advance 
(or  date  of  initial  site  control,  if  later); 
(b)  indicates  the  estimated  cost  of 
relocation  payments  and  other  services, 
and  (c)  identifies  the  sta^  organization 
that  will  carry  out  the  relocation 
activities. 

[Notr.  If  any  of  the  relocation  costs  will  be 
funded  from  sources  other  than  the  section 
811  capital  advance,  the  sponsor  must 
provide  evidence  of  a  firm  commitment  of 
these  funds.  When  evaluating  applications. 
HUD  will  consider  the  total  cost  of  proposals 
(i.e.,  cost  of  site  acquisition,  relocation, 
construction  and  other  project  costs).) 

9.  Additional  Certifications. 

(a)  A  certification  of  the  Sponsor(s)' 
intent  to  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Fair  Housing  Act 
(42  U.S.C  3600-3619)  and  the 
implementing  regulations  at  24  CFR  part 
100, 108. 109.  and  110;  Title  VI  of  the 
Qvil  Rights  Act  of  1964  (42  U.S.C 
2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C  1701u)  and  the 
implementing  regulations  at  24  CFR  part 
135;  the  Age  Discrimination  Act  of  1975 
(42  U.S.C  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146:  Executive  Order  11246  (as 
amended)  and  the  implementing 
regulations  at  41  CFR  Chapter  60;  the 
regulations  implementing  Executive 
Order  11063  (Equal  Opjxjrtunity  in 
Housing)  at  24  CFR  part  107;  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12101  et  seq.)  to  the  extent 
applicable;  the  affirmative  fair  housing 
marketing  reqmrements  of  24  CFR  part 
200,  subpart  M  and  the  implementing 
regulations  at  24  CFR  part  108;  and 
other  applicable  Federal,  State  and  local 
laws  pronibiting  discrimination  and 
promoting  equal  opportunity. 

(b)  A  certincation  that  the  Sponsor(s) 
will  comply  with  the  requirements  of 
the  Drug-Free  Workplace  Act. 

(c)  A  certification  that  the  project  will 
comply  with  HUD's  design  and  cost 
standards,  the  Uniform  Federal 
Accessibility  Standards  and  HUD's 
implementing  regulations  at  24  CFR  part 
40,  Section  504  of  the  Rehabilitation  Act 
of  1973  and  HUD's  implementing 
regulations  at  24  CFR  part  8,  and  for 
covered  mulUfamily  dwellings  designed 
and  constructed  for  first  occupancy  after 
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March  13, 1991,  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  HUD's  implementing 
regulations  at  24  CFR  part  100,  and  the 
Americans  with  Disabilities  Act  of  1990. 

(d)  A  certification  by  the  Sponsors) 
that  it  will  comply  (or  has  complied) 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA),  implemented  by 
regulations  at  49  CFR  part  24.  and  24 
CFR  890.260(e). 

(e)  A  certification  by  the  Sponsor(s) 
that  it  will  form  an  Owner  (as  defined 
in  §  890.105)  after  the  issuance  of  the 
capital  advance,  will  cause  the  Owner  to 
file  a  request  for  determination  of 
eligibility  and  a  request  for  capital 
advance  under  §  890.300.  and  will 
provide  sufficient  resources  to  the 
Owner  to  insure  the  development  and 
long-term  operation  of  the  project, 
including  capitalizing  the  Owner  at 
conditional  commitment  processing  in 
an  amount  sufficient  to  meet  its 
obligations  in  connection  with  the 
project. 

(0  A  certification  that  the  Sponsor 
will  comply  with  the  requirements  of 
the  Lead-Based  Point  Poisoning 
Pi«venUon  Act  (42  U.S.C  4821-4846) 
and  implementing  regulations  at  24  CFR 
part  35  (except  as  superseded  in 
§890.260(0(2)). 

10.  A  description  of  Sponsor's 
purposes  and  activities,  ties  to  the 
community  (including  local  disabihty 
commimity),  any  statements  of  support 
for  the  proposed  project  from  non- 
governmental organizations  familiar 
%«rith  the  needs  of  the  population  it 
would  serve,  any  sources  of  local  funds 
to  serve  the  project,  minority  support 
and  how  long  it  has  been  in  existence 
(include  any  additional  related 
information). 

11.  A  description  of  any  other  rental 
housing  projects  and/or  medical 
facihties.  sponsored,  owned  and 
operated  by  the  Sponsor  including  a 
description  of  experience  in  providing 
housing  andyor  medical  facilities  to 
persons  with  disabilities  and  minorities. 

12.  A  description  of  the  Sponsor's 
past  or  current  involvement  in  any 
programs  other  than  housing  (including 
its  provision  of  services)  that 
demonstrates  the  Sponsor's 
management  capabilities  and 
experience,  including  a  description  of 
the  Sponsor's  exfterience  in  serving 
persons  with  disabiUties  and  minorities. 

13.  A  description  of  the  Sponsor's 
experience  in  contracting  with  minority 
and  women-owned  businesses, 
including  a  summary  of  the  total 
amount  awarded  in  each  of  the  two 


categories  for  the  preceding  three  years 
and  the  percentage  that  amount 
represents  of  the  total  contracts  awarded 
by  the  Sponsor  in  the  relevant  time 
period. 

14.  A  certified  Board  Resolution, 
acknowledging  responsibilities  of 
sponsorship,  long-term  support  of  the 
project(s),  willingness  of  Sponsor  to 
assist  the  Owner  to  develop,  own. 
manage  and  provide  appropriate 
services  in  connection  with  the 
proposed  project,  and  that  it  reflects  the 
will  of  its  membership.  Also,  evidence, 
in  the  form  of  a  certified  Board 
Resolution,  of  the  Sponsor's  willingness 
to  fund  the  estimated  start-up  expenses, 
the  Minimum  Capital  Investment  (one- 
half  of  one-percent  of  the  HUD- 
approved  capital  advance,  not  to  exceed 
$10,000)  (see  890.250),  and  the 
estimated  cost  of  any  amenities  or 
features  (and  operating  costs  related 
thereto)  which  would  not  be  coverd  by 
the  approved  capital  advance. 

15.  A  list  of  the  applications,  if  any, 
the  Sponsor  has  submitted  or  is 
planning  to  submit  to  any  other  Field 
Office  in  response  to  this  NOFA  or  the 
NOFA  for  Supportive  Housing  for  the 
Elderly  (publi^ed  elsewhere  in  today's 
Federal  Register).  Indicate  by  Field 
Office,  the  number  of  units  requested, 
and  the  proposed  location  by  city  and 
State  for  each  application.  A  list  of  all 
FY  1993  and  prior  year  projects  to 
which  the  Sponsors)  is  a  party, 
identified  by  project  number  and  Field 
Office,  which  have  not  been  finally 
closed. 

16.  HUD-2880.  Applicant/Recipient 
Disclosure/Update  Report  including 
Social  Security  Numbers  and  Employee 
Identification  Numbers. 

17.  Evidence  of  need  for  supportive 
housing.  An  identification  of  the 
proposed  population  and  evidence 
demonstrating  sustained  effective 
demand  for  the  housing  for  the 
proposed  population  in  the  area  to  be 
served,  such  as  a  description  of  market 
conditions  in  existing  Federally  assisted 
housing  for  persons  with  disabilities 
(occupancy,  waiting  lists,  etc.),  state  or 
local  needs  assessments  of  p>ersons  with 
disabilities  in  the  area,  the  types  of 
supportive  services  arrangements 
currently  available  in  the  area,  and  the 
utilization  of  such  services  as  evidenced 
by  data  from  local  social  service 
agencies. 

18.  Evidence  of  control  of  an 
approvable  site,  or  identification  of  a 
site  for  which  the  Sponsor  provides 
reasonable  assurances  that  it  will  obtain 
control  within  6  months  from  the  date 
of  fund  reservation  (if  Sponsor  is 
approved  for  funding): 


(a)  If  the  Sponsor  has  control  of  the 
site, it  must  submit  the  following 
information: 

(1)  Evidence  that  the  Sponsor  has 
entered  into  a  legally  binding  option 
agreement  to  purchase  or  lease  the 
proposed  site;  or  has  a  copy  of  the 
contract  of  sale  for  the  site,  a  deed,  long- 
term  leasehold,  a  request  with  all 
supporting  documentation,  submitted 
eitner  prior  to  or  with  the  Application 
for  Capital  Advance,  for  a  partial  release 
of  a  site  covered  by  a  mortgage  under  a 
HUD  program  or  other  evidence  of  legal 
ownership  of  the  site  (including 
properties  to  be  acquired  from  the  RTC). 
The  option  agreement  period  must 
extend  through  the  end  of  the  current 
fiscal  year  and  contain  a  renewal 
provision  so  that  the  option  can  be 
renewed  for  at  least  an  additional  six 
months.  The  Sponsor  must  also  identify 
any  restrictive  covenants,  including 
reverter  clauses.  In  the  case  of  a  site  to 
be  acquired  &om  a  public  body, 
evidence  that  the  public  body  possesses 
clear  title  to  the  site,  and  has  entered 
into  a  legally  binding  agreement  to  lease 
or  convey  the  site  to  the  Sponsor  after 
it  receives  and  accepts  a  notice  of 
section  811  capital  advance  and 
identification  of  any  restrictive 
covenants.  Including  reverter  clauses. 
However,  in  localities  where  HUD 
determines  that  the  time  constraints  of 
the  funding  round  will  not  permit  all  of 
the  required  official  actions  (e.g., 
approval  of  Community  Planning 
Boards)  which  are  necessary  to  convey 
publicly-owned  sites,  a  letter  in  the 
application  from  the  Mayor  or  Director 
of  the  appropriate  local  agency 
indicating  their  approval  of  conveyance 
of  the  site  contingent  upon  the 
necessary  approval  action  is  acceptable 
and  may  be  approved  by  the  Field 
Office  if  it  has  satisfactory  experience 
with  timely  conveyance  of  sites  from 
that  public  body.  In  such  cases, 
documentation  shall  also  include  a  copy 
of  the  public  body's  evidence  of 
ownership  and  identification  of  any 
restrictive  covenants,  including  reverter 
clauses.  For  properties  to  be  acquired 
from  the  RTC,  include  a  copy  of  the  RTC 
prepared  Transaction  Screen  Checklist 
or  Phase  I  Environmental  Site 
Assessment,  and  applicable 
doamientation,  per  the  RTC 
Environmental  Guidelines. 

(Note:  A  proposed  project  site  may  not  be 
acquired  or  optioned  from  a  general 
contractor  (or  its  affiliate)  which  will 
construct  the  section  811  project  or  from  any 
other  development  team  member.) 

(2)  Evidence  that  the  project  as 
proposed  is  permissible  under 
applicable  zoning  ordinances  or 
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regulations,  or  a  statement  of  the 
proposed  action  required  to  make  the 
proposed  project  permissible  and  the 
basis  for  the  belief  that  the  proposed 
action  will  be  completed  successfully 
before  the  submission  of  the 
commitment  application  (e.g.,  a 
summary  of  the  results  of  any  recent 
requests  for  rezoning  on  land  in  similar 
zoning  classiHcations  and  the  time 
required  for  such  rezoning,  preliminary 
indications  of  acceptability  from  zoning 
bodies,  etc.). 

(3)  Narrative  description  of  site  and 
area  surrounding  the  site,  characteristics 
of  neighborhood,  how  the  site  will 
promote  greater  housing  opportimities 
'or  minorities,  and  any  other 
.  "iformation  that  impacts  on  the 
r^iiitability  of  the  site  for  persons  with 
disabilities  and  including: 

(i)  Photographs  of  the  site  (four 
c.rectional  views); 

(ii)  If  acquisition,  evidence  that  the 
f:  ructure  has  been  constructed  or 
occupied  for  at  least  three  years  (other 
♦ban  RTC  properties); 

(iii)  A  statement  that  the  Sponsor  is 
willing  to  seek  a  different  site  if  the 
preferred  site  is  unapprovable  and  site 
control  will  be  obtained  within  six 
nonths  of  notification  of  fund 
I  eservation;  and 

(iv)  A  map  showing  the  location  of  the 
site  and  the  racial  composition  of  the 
neighborhood,  with  the  area  of  racial 
concentration  delineated. 

(v)  If  the  project  is  to  be  rehabilitated 
and  an  exception  of  the  project  size 
limits  is  necessary,  describe  why  the 
site  was  selected  and  demonstrate  the 
following: 

(A)  The  increased  number  of  people  is 
necessary  for  the  economic  feasibility  of 
the  project; 

(B)  Tne  project  is  compatible  with 
other  residential  development  and  the 
population  density  of  the  area  in  which 
the  proiect  is  to  be  located; 

(C)  The  increased  number  of  people 
will  not  prohibit  their  successful 
integration  into  the  community; 

(D)  The  project  is  marketable  in  the 
community; 

(E)  The  size  of  the  project  is 
consistent  with  State  and/or  local 
:iolicie8  governing  similar  facilities  for 
die  proposed  population;  and 

(F)  A  statement  that  the  Sponsor  is 
willing  to  have  its  application  processed 
at  the  project  size  limit  should  HUD  not 
approve  the  exception. 

(b)  If  the  Sponsor  has  identified  a  site, 
but  does  not  have  it  under  control,  it 
must  submit  the  following  information: 

(1)  A  description  of  the  location  of  the 
site,  including  its  street  address  and 
unit  number  (if  condominium), 
neighborhoodycommujiity 


characteristics  (to  include  racial  and 
ethnic  data),  amenities,  adjacent 
housing  and/or  facilities,  how  the  site 
will  promote  greater  housing 
opportimities  for  minorities,  and  any 
other  information  that  impacts  on  the 
suitability  of  the  site  for  persons  with 
disabilities; 

(2)  A  description  of  the  activities 
undertaken  to  identify  the  site  as  well 
as  what  actions  must  be  taken  and  the 
estimated  time  necessary  to  obtain 
control  of  the  site,  if  approved  for 
funding; 

(3)  An  indication  as  to  whether  the 
site  is  properly  zoned.  If  it  is  not,  an 
indication  of  the  actions/time  necessary 
for  proper  zoning; 

(4)  A  status  of  the  sale  of  the  site;  and 

(5)  An  indication  as  to  whether  the 
site  would  involve  relocation. 

19.  Supportive  Service  plan  that 
includes: 

(a)  A  detailed  description  of  whether 
the  housing  is  intended  to  serve  persons 
with  physical,  mental  or  emotional 
impairments,  developmental 
disabilities,  or  chronic  mental  illness. 
Include  how  and  from  where  persons 
will  be  referred  and  admitted  to  the 
project.  The  Sponsor  may,  with  the 
approval  of  the  Secretary,  limit 
occupancy  within  housing  developed 
under  this  part  to  persons  with 
disabilities  who  have  similar  disabilities 
and  require  a  similar  set  of  supportive 
services  in  a  supportive  housing 
environment. 

(b)  A  detailed  description  of  the 
service  needs  of  the  proposed 
population. 

(c)  A  detailed  description  of  the 
supportive  services  proposed  to  be 
provided  to  the  anticipated  occupancy, 
including: 

(1)  The  name(s)  of  the  agency(s) 
which  will  be  responsible  for  providing 
supportive  services  and  evidence  of  the 
service  provider's  capability  and 
experience  in  providing  such  suppAtive 
services; 

(2)  The  manner  in  which  such 
services  will  be  provided  (i.e.,  how, 
when  and  how  often,  where  (on/off- 
site),  including  assurances  that  the 
proposed  residents  will  receive 
supportive  services  based  on  their 
individual  needs. 

(3)  The  staffing  plan,  including  a 
description  of  the  qualifications  of 
residential  staff,  if  any,  and  other  staff 
necessary  to  provide  the  proposed 
services. 

(d)  Identification  of  the  extent  of  state 
and  local  funds  available  to  assist  in  the 
provision  of  supportive  services. 

(e)  Letters  of  intent  from  service 
providers  or  funding  sources,  indicating 
commitments  to  fund  or  provide  the 


supportive  services  or  that  a  particular 
service  will  be  available  to  project 
residents. 

(f)  If  the  Sponsor  will  be  the  sole 
service  provider  using  its  own  funds,  a 
letter  indicating  its  capability  and 
commitment  to  either  provide  the 
supportive  services  or  ensure  their 
provision  for  the  hfe  of  the  project. 

(g)  If  any  state  or  local  government 
funds  will  be  provided,  a  description  of 
the  state/local  agency's  philosophy/ 
policy  concerning  residential  facilities 
for  the  population  to  be  served  as  well 
as  a  demonstration  by  the  Sponsor  that 
the  application  is  consistent  with  state 
or  local  plans  and  policies  governing  the 
development  and  operation  of  facilities 
for  the  same  disabled  population. 

(h)  Form  HUD  920 13E,  Supplemental 
Application  Processing  Form — Housing 
for  Persons  with  Disabilities.  Identify  all 
supportive  services,  if  any,  to  be 
provided  to  the  persons  occupying  such 
housing. 

20.  A  written  description  of  the 
design  of  the  proposed  housing, 
including: 

(a)  The  development  method; 

(b)  Identification  of  the  number  and 
type  of  structure(s),  and  for  an 
independent  living  facility,  the  number 
of  units  by  bedroom  type  and  the 
number  of  residents  with  disabilities, 
and  for  a  group  home,  the  number  of 
bedrooms  and  nimiber  of  residents  with 
disabilities: 

(c)  An  identification  of  all  community 
spaces,  amenities  or  features  planned 
for  the  housing.  A  description  of  bow 
the  spaces,  amenities  or  features  will  be 
utilized  and  of  the  extent  to  which  they 
are  necessary  to  accommodate  any 
special  needs  of  the  proposed  residents 
and  the  provision  of  any  on-site 
supportive  services  also  must  be 
included.  If  these  community  spaces, 
amenities,  or  features  would  not  comply 
vtrith  the  design  and  cost  standards  of 

§  890.220.  the  Sponsor  must 
demonstrate  its  ability  and  willingness 
to  contribute  both  the  incremental 
development  cost  and  continuing 
operating  cost  associated  with  the 
community  spaces,  amenities  or 
features;  and 

(d)  Describe  if  and  how  the  project 
will  promote  energy  efficiency  and,  if 
applicable,  innovative  construction  or 
rehabihtation  methods  or  technologies 
to  be  used  that  will  promote  efficient 
construction. 

21.  For  group  homes  to  be  licensed  as. 
intermediate  care  facilities  (in  which 
funding  for  the  intermediate  care  is 
provided  imder  Title  XDC  of  the  Social 
Sectirity  Act)  that  serve  persons  with 
developmental  disabilities,  the 
following  must  be  submitted: 
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(a)  Evidence  demonstrating  that  the 
proposed  project  will  primarily  provide 
nousing  rather  than  medical  facilities, 
and  is  or  will  be  Ucensed  by  appropriate 
State  agencies; 

(b)  Description  of  the  medical  training 
of  the  staff  of  the  proposed  facility  and 
any  nursing  services  that  will  be 
required  by  the  residents  on-site; 

(c)  Description  of  the  services  that 
will  be  funded  by  Medicaid  for 
residents  of  the  proposed  project, 
including  their  nature,  frequency  and 
where  the  services  are  to  be  provided; 

(d)  Description  of  any  special  design 
features  proposed  for  the  group  home 
that  are  not  common  to  other  section 
811  group  homes  for  the  proposed 
population  and  the  Sponsor's  rationale 
for  including  them: 

(e)  Written  evidence  that  the  State 
Medicaid  Office  recognizes  the  need  for 
a  tenant  contribution  to  rent  and  has 
agreed  to  pay  the  cost  of  the  tenant 
contribution  in  the  Medicaid  payment 
to  the  Owner,  and 

(f)  statement  certifying  that  the 
Individual  Program  Plan  for  each 
resident  will  include  participation  in  an 
out-of-the-home  activity  program  for  at 
least  six  hours  each  work  day. 

rv.  Additional  Information 

A.  Sites 

The  National  Affordable  Housing  Act 
requires  Sponsors  submitting 
apphcations  for  section  811  fund 
reservations  to  provide  either  (a) 
evidence  of  site  control,  or  (b) 
reasonable  assurances  that  it  will  have 
control  of  a  site  within  6  months  of 
notification  of  fund  reservation. 
Accordingly,  if  a  Sponsor  has  control  of 
a  site  at  the  time  it  submits  its 
application,  it  must  include  evidence  of 
such  as  described  in  §  890.265.  If  it  does 
not  have  site  control,  it  must  provide 
the  information  required  in  §  890.265  as 
a  reasonable  assurance  that  site  control 
will  be  obtained  within  6  months  of 
fund  reservation  notification. 

Sponsors  may  select  a  site  difi^erent 
from  the  one(s)  submitted  in  their 
original  applications  if  the  original  site 
is  not  approvable.  Selection  of  a 
different  site  will  require  HUD 
performance  of  an  environmental 
review  on  the  new  site,  which  could 
result  in  rejection  of  that  site.  However, 
if  a  Sponsor  does  not  have  site  control 
for  any  reason  12  months  after 
notification  of  fund  reservation,  the 
assistance  will  be  recaptured  and 
reallocated.   . 

Sponsors  submitting  satisfactory 
evidence  of  an  approvable  site  (i.e.,  site 
control)  will  compete  against  each  other 
in  Category  A.  Sponsors  submitting 


proper  identification  of  a  site  will 
compete  against  each  other  in  Category 
B.  HUD  firet  shall  select  applications  in 
the  descending  order  of  funding  priority 
from  Category  A  that  most  closely 
approximates  the  capital  advance 
authority  provided  to  the  allocation 
area.  If  capital  advance  authority 
remains  after  selecting  all  approvable 
applications  from  Category  A.  HUD 
shall  then  select  applications  in  the 
descending  order  of  funding  priority 
from  Category  B  that  most  closely 
approximates  the  capital  advance 
authority  remaining  in  the  allocation 
area. 

Applications  containing  evidence  of 
site  control  where  either  the  evidence  or 
the  site  is  not  approvable  will  not  be 
rejected  provided  the  application 
indicates  the  Sponsor's  willingness  to 
select  another  site  and  an  assurance  that 
site  control  will  be  obtained  within  six 
months  of  fund  reservation  notification. 
Such  applications  will  compete  for 
selection  in  Category  B.  However,  only 
those  applications  where  the  evidence 
of  site  control  was  not  approvable  will 
be  eligible  to  receive  any  of  the  possible 
17  points  under  selection  criteria  (b)  (2) 
and  (3)  (see  I.D.3.(b)  (2)  and  (3)  above). 
Applications  where  the  site  was  rejected 
will  receive  0  points  under  selection 
criteria  (b)  (2)  and  (3). 

In  the  case  of  a  scattered  site 
application  submitted  with  evidence  of 
site  control  for  all  of  the  sites,  the 
evidence  must  be  satisfactory  for  each 
site  and  all  the  sites  must  be  approvable 
for  the  application  to  compete  in 
Category  A.  If  such  an  application  does 
not  hjlfill  this  requirement,  it  will  be 
placed  in  Category  B  and  will  be  eligible 
to  receive  a  prorated  share  of  the  17 
points  possible  under  selection  criteria 
(b)  (2)  and  (3)  based  on  the  number  of 
sites  that  are  approvable.  The  same 
applies  to  a  scattered  site  application  in 
which  the  Sponsor  has  control  of  some 
of  the  sites  and  has  identified  others.  It 
would  also  be  considered  in  Category  B 
and  would  be  eligible  for  a  prorated 
share  of  the  17  points  as  stated  above. 

V.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
102(2)(C)  of  the  National  Enviroiunental 
Policy  Act  of  1969, 42  U.S.C  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
room  10276.  Department  of  Housing  and 


Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410. 

B.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  NOFA  does  not 
have  substantial  direct  ejects  on  States 
or  their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  NOFA 
merely  notifies  the  public  of  the 
availability  of  capital  advances  for 
supportive  housing  for  persons  with 
disabilities. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
significantly  affect  family  formation, 
maintenance,  or  general  well-being,  and, 
thus,  is  not  subject  to  review  under  the 
order. 

D.  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992.  HUD  published  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of.  HUD  assistance)  further 
information  on  the  implementation, 
public  access,  and  disclosure 
requirements  of  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

1.  Dociunentation  and  Public  Access 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
uf>on  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
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HUD's  implementing  regulations  at  24 
cm  part  15.  In  addition.  HUD  wrill 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  KUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
information  on  these  requirements.) 

2.  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  wdth  the  appLcant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CTR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942).  for  further  information  on  these 
disclosure  requirements.) 

E.  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

HUD  will  ensure  that  dociunentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  CFR  12.14(a)  and 
12.16(b),  and  the  notice  published  in  the 
Federal  Register  on  January  16, 1992 
(57  FR  1942),  for  further  information  on 
these  requirements.) 

F.  Section  103 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 


the  rule  continue  to  apply  until  the 
annoimcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  Fart  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

G.  Lobbying 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  the  Director, 
Office  of  Ethics.  Room  2158. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone: 
(202)  708-3815  TDDA'oice).  (This  is  not 
a  toll-free  number.)  Forms  necessary  for 


compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

H.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  (the  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements  or  loans  unless  the  recipient 
has  made  an  acceptable  certification 
regarding  lobbying.  Under  24  CFR  part 
87.  applicants,  recipients  and 
subrecipients  of  assistance  exceeding 
$100,000  must  certify  that  no  federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

/.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.181.  Supportive  Housing  for  Persons 
v^th  Disabilities. 

Authority:  Section  811,  National 
Affordable  Housing  Act,  as  amended  (42 
U.S.C  8013),  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d)). 

Dated:  January  12, 1994. 

Nicolas  P.  Retsinat, 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 

Appendix  A— HUD  Field  OflBoes 

Regional  and  Field  Office  Directory 

HUD  Field  Offices— Region  I 

Boston.  Massachusetts  Regional  Office     . 

Jeanne  McHallam,  Director — Housing 
Development.  HUD-Boston  Regional 
Office,  Room  375,  Thomas  P.  O'Neill,  Jr. 
Federal  Building,  10  Causeway  Street. 
Boston.  MassachusetU  02222-1092.  (617) 
565-5234,  FAX  (617)  565-525 

Hartford.  Connecticut  Office  (A) 

Ronald  Black,  Director,  Housing 
Development,  HUD-Hartford  Office.  330 
Main  Street,  Hartford.  Connecticut  06106- 
1860,  (203)  240-4523,  FAX  (203)  240-467 

Manchester,  New  Hampshire  Office  (B) 

Loren  W.  Cole,  Director,  Housing 
Development,  HUD-Manchester  Office, 
Norris  Cotton  Federal  Building,  275 
Chestnut  Street,  Manchester,  New 
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Hampshfre  OtU 03-2487.  (603)  66&-7681, 
FAX  (603)  666-7738 

Providence.  Rhode  Island  Office  (B) 

Michael  DzIoIl.  Director.  Housing 
Development,  HUD- Providence  Office.  330 
John  O.  Pastore  Federal  Building  and  US. 
Post  Office— Kennedy  Plaza.  f*rovidence. 
Rhode  Island  02902-1785,  (401)  528-5351. 
FAX  (401)  528-5312 

Region  II 

Sew  York  Regional  Office 

Martin  Sckalor.  Director,  Housing 
Development.  Regional  Housing 
Commissioner.  HUD-New  York  Regional 
Office.  26  Federal  Plaza.  New  York.  New 
York  10278-0068.  (212)  264-6500.  FAX 
(212)264-0246 

Buffalo.  New  York  Office  (A) 

Robert  Rifenberick.  Director.  Housing 
Development,  HUD-Bufftlo  Office.  5th 
Floor,  Lafayette  Court,  465  Main  Street, 
Buffalo.  New  York  14203-1780,  (716)  846- 
5755,  FAX  (716)  846-5752 

Newark.  New  Jersey  Office  (A) 

Ceraldine  McGann.  Director.  Housing 
Development  HUD-Newark  Office.  1 
Newark  Center.  Newark.  New  Jersey 
07102-5504.  (201)  622-7900  Ext  3102, 
FAX  (201)  645-2323 

Region  III 

Philadelphia  Regional  Office 

Michael ).  Perretta,  Director,  Housing 
Development,  HUD-Philadelpbia  Regional 
Office.  Liberty  Square  Building,  105  South 
7th  Street.  Philadelphia.  Pennsylvania 
19106-3392,  (215)  597-2560,  FAX  (215) 
597-9627 

Baltimore,  Maryland  Office  (A) 

Candace  L  Simms,  Director,  Housing 
Development.  HUD- Baltimore  Office.  5th 
Floor.  City  Crescent  Building.  10  South 
Howard  Street.  Baltimore.  Maryland 
21201-2505,  (410)  962-2520.  FAX  (410) 
662-4947 

Charleston.  West  Virginia  Office  (B) 

Robert  J.  Gibson.  Chief,  Housing 
Development.  HUD-Charleston  Office. 
Suite  708.  405  Capitol  Street.  Charleston. 
West  Virginia  25301-1795.  (304)  347-7000, 
F.\X  (304)  347-7050 

Pittsburgh,  Pennsylvania  Office  (A) 

Edward  Palombizio.  Director — Housing 
Development.  HUD-Pittsburgh  Office.  412 
Old  Post  Office  Courthouse.  7th  Avenue  & 
Grant  Street.  Pittsburgh.  Pennsylvania 
15219.  (412)  644-6428.  FAX  (412)  644- 
6499 

Richmond,  Virginia  Office  (A) 

Charlie  Famuliner.  Director — Housing 
Development.  HIID-Richmond  Office.  The 
3600  Centre.  3600  West  Broad  Street.  P.  O. 
Box  90331.  Richmond,  Virginia  23230- 
0331,  (804)  27ft-4507.  FAX  (804)  771-2314 

Washington.  DC  Office  (A) 

Felicia  Williams.  Director — Housing 
Development,  HUD-Washington,  DC 
Office.  Suite  300.  Union  Center  Plaza. 


Phase  II,  820  First  Street,  NE.  Washington. 
DC  20002-4205,  (202)  27S-9200.  FAX 
(202)  275-0779 

Region  IV 

Atlanta.  Georgia  Regional  Office 

Gayle  F.  Burbidge.  Director — Housing 
Development  Richard  B.  Russell  Federal 
Building.  75  Spring  Street.  SW..  Atlanta. 
Georgia  30303-3388.  (404)  331-5136.  FAX 
(404)  331-0845 

Birmingham.  Alabama  Office  (A) 

Martha  K.  Andus.  Acting  Director — Housing 
Development.  HUI>Birmingham  Office. 
Suite  300.  Beacon  Ridge  Tower.  600 
Beacon  Parkway  West.  Birmingham. 
Alabama  35209-3144,  (205)  290-7617. 
FAX  (205)  290-7593 

Caribbean  Office  (A) 

Alberto  Rosado,  Director — Housing 
Development,  HUI>Caribbean  Office,  New 
San  )uan  Office  Building,  159  Carlos  E. 
Chardon  Avenue,  San  Juan,  Puerto  Rico 
00918-1804.  (809)  766-6121.  FAX  (809) 
766-5995 

Columbia.  South  Carolina  Office  (A) 

Keene  R.  LaFountain.  Director — Housing 
Development.  HUD-Columbia  Office. 
Strom  Thurmond  Federal  Building.  1835 
Assembly  Street,  Columbia.  South  Carolina 
29201-2480.  (803)  76^5592,  FAX  (803) 
765-5515 

Greensboro.  North  Carolina  (A) 

Daniel  A.  McCanless.  Director — Housing 
Development,  HUI>-Greensboro  Office, 
Koger  Building,  2306  West  Meadowview 
Road.  Greensboro.  North  Carolina  27407- 
3707,  (919)  547-4001.  FAX  (919)  547-4015 

Jackson.  Mississippi  Office  (A) 

Reba  G.  Cook.  Director — Housing 
Development.  HUD-Jackson  Office.  Dr. 
A.H.  McCoy  Federal  Building.  100  West 
Capitol  Street.  Room  910.  Jackson. 
Mississippi  3926»-1096.  (601)  96S-5308. 
FAX  (601)  96S-4773 

Jacksonville.  Florida  Office  (A) 

Donald  E.  Odenthal,  Director — Housing 
Development,  HUD-Jacksonville  Office, 
Suite  2200.  Southern  Bell  Tower.  301  West 
Bay  Street.  Jacksonville,  Florida  32202- 
5121.  (904)  232-2626.  FAX  (904)  232-3759 

Knoxville.  Tennessee  Office  (A) 

John  E.  Robbins.  Director — Housing 
Management.  HUD-Knoxville  Office.  Third 
Floor.  John  J.  Duncan  Federal  Building. 
710  Locust  Street  SW..  Knoxville. 
Tennessee  37902-2526.  (615)  545-4384. 
FAX  (615)  545-4569 

Louisville.  Kentucky  Office  (A) 

David  A.  Powell.  Director — Housing 
Development.  HUD-Louis\'ille  Office.  601 
West  Broadway.  P.O.  Box  1044.  Louisville. 
Kentucky  40201-1044.  (502)  582-5251. 
FAX  (502)  582-6074 

Nashville.  Tennessee  Office  (B) 

Ed  M.  Phillips.  Director — Housing 
Development.  HUD-Nashville  Office.  Suite 
200,  251  Cumberland  Bend  Drive. 


Nashville.  Tennessee  37228-1803,  (61S) 
736-5213,  FAX  (615)  736-2018 

Region  V 

Chicago.  Illinois  Regional  Office 

Louis  Berra.  Director — Housing 
Development.  HUD-Chicago  Regional 
Office.  Ralph  Metcalfe  Federal  Building.  77 
West  Jackson  Boulevard.  Chicago,  Illinois 
60604-3507,  (312)  353-5680.  FAX  (312) 
353-0121 

Cincinnati.  Ohio  Office  (B) 

Loustine  Tuck.  Director — Housing 
Development.  HUD-Cincinnati  Office, 
Room  9002,  Federal  Office  Building,  550 
Main  Street  Cincinnati.  Ohio  45202-3251. 
(513)  684-2884.  FAX  (513)  684-6224 

Qeveland.  Ohio  Office  (B) 

Phillip  J.  ^iaconia.  Director — Housing 
Development,  HUD-Cleveland  Office. 
Room  420.  One  Playhouse  Square.  1375 
Euclid  Avenue.  Cleveland.  Ohio  44114- 
1670.  (216)  522-4065.  FAX  (216)  522-2975 

Columbus.  Ohio  Office  (A) 

Don  Jakob.  Director — Housing  Development, 
HUD-Columbus  Office.  200  North  High 
Street  Columbus,  Ohio  43215-2499.  (614) 
469-5737.  FAX  (614)  469-2432 

Detroit.  Michigan  Office  (A) 

Robert  Brown.  Director — Housing 
Development.  HUE>-Detroit  Office,  Patrick 
V.  McNamara  Federal  Building,  477 
Michigan  Avenue.  Detroit.  Michigan 
48226-2592.  (313)  226-7900.  FAX  (313) 
226-4394 

Grand  Rapids.  Michigan  Office  (B) 

John  Milchick.  Director — Housing 
Development.  HUD-Grand  Rapids  Office. 
2922  Fuller  Avenue.  N.E..  Grand  Rapids. 
Michigan  49505-3499,  (616)  456-2100, 
FAX  (616)  456-2191 

Indianapolis,  Indiana  Office  (A) 

Erica  Dobreff,  Director — Housing 
Development,  HUD-Indianapolis  Office, 
151  North  Delaware  Street,  Indianapolis. 
Indiana  46204-2526.  (317)  226-6303.  FAX 
(317)226-6317 

Milwaukee.  Wisconsin  Office  (A) 

Lester  Marriner,  Director — Housing 
Development.  HUD-Milwaukee  Office, 
Suite  1380,  Henry  S.  Reuss  Federal  Plaza, 
310  West  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53203-2289.  (414)  297-3214, 
FAX  (414)  297-3947 

Minneapolis-St.  Paul.  Minnesota  (A) 

John  Buenger.  Director — Housing 
Development  HUD-M:nneapolis-St  Paul 
Office,  220  Second  Street.  South. 
Minneapolis,  Minnesota  55401-2195,  (612) 
370-3000,  FAX  (612)  370-3220 

Region  VI 

Fort  Worth.  Texas  Regional  Office 

Larry  Mumford,  Director — Housing 
Development,  HUD-Fort  Worth  Regional 
Office.  1600  Throckmorton.  P.O.  Box  290:>, 
Fort  Worth.  Texas  76113-2905.  (817)  885- 
3401.  FAX  (817)  885-5629 
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Houston,  Texas  Office  (B) 

Allen  J.  Novosad,  Director — Housing 
Development,  HUD-Houston  Office,  Suite 
200,  Norfolk  Tower.  2211  Norfolk. 
Houston,  Texas  77098-4096,  (713)  653- 
3274.  FAX  (713)  653-3319 

Litde  Rock,  Arkansas  Office  (A) 

Nathan  Abemathy,  Director — Housing 
Development,  HUD-Little  Rock  Office. 
Suite  900.  TCBY  Tower,  425  West  Capitol 
Avenue,  Little  Rock,  Arkansas  72201-3488, 
(501)  324-5931,  FAX  (501)  324-5900 

New  Orleans,  Louisiana  Office  (A) 

Jose  A.  Pagan,  Director — Housing 
Development,  HUD-New  Orleans  Office, 
Fisk  Federal  Bliilding,  1661  Canal  Street, 
New  Orleans,  Louisiana  70112-1887,  (504) 
589-7200.  FAX  (504)  589-2917 

Oklahoma  City,  Oklahoma  Office  (A) 

Sherry  Hunt,  Acting  Director — Housing 
Development,  HUD-Oklahoma  City  Office, 
Murrah  Federal  Building,  200  N.W.  5th 
Street,  Oklahoma  73102-3202.  (405)  231- 
4181,  FAX  (405)  231-4648 

Son  Antonio,  Texas  Office  (A) 

Robert  W.  Hicks,  Acting  Director — Housing 
Development,  HUD-San  Antonio  Qffice, 
Washington  Square  Building,  800  Dolorosa 
Street,  San  Antonio,  Texas  78207-4563. 
(210)  229-6800,  FAX  (210)  229-6753 

Region  VII 

Kansas  City,  Kansas  Regional  Office 

Richard  Kluge,  Director — Housing 
Development,  HUD-Kansas  City  Regional 
Office,  Room  200.  Gateway  Tower  II,  400 
State  Avenue.  Kansas  City,  Kansas  66101- 
2406,  (913)  236-2162 

Des  Moines,  Iowa  Office  (BJ 

Donna  Davis.  Director — Housing 
Development,  HUD-Des  Moines  Office. 


Room  239,  Federal  Building,  210  Walnut 
Street,  Des  Moines,  Iowa  50309-2155. 
(515)  284-4512,  FAX  (515)  284-4743 

Omaha,  Nebraska  Office  (A) 

Robert  E.  Peterson,  Director — Housing 
Development,  HUD-Omaha  Office, 
Executive  Tower  Centre,  10909  Mill  Valley 
Road.  Omaha,  Nebraska  68154-3955,  (402) 
492-3101,  FAX  (402)  492-3150 

St.  Louis,  Missouri  Office  (A) 

Joy  Miller,  Director — Housing  Development, 
HUD-St.  Louis  Office,  Third  Floor,  Robert 
A.  Young  Federal  Building,  1222  Spruce 
Street,  St.  Louis.  Missouri  63103-2836, 
(314)  539-6560,  FAX  (314)  539-6575 

Region  VIII 

Denver,  Colorado  Regional  Office 

Arthur  Tonilli,  Director — Housing 
Development,  HUD-Denver  Regional 
Office,  Executive  Tower  Building,  1405 
Curtis  Street,  Denver.  Colorado  80202- 
2349,  (303)  844-4513,  FAX  (303)  844-2475 

Region  IX 

San  Francisco,  California  Regional  Office 

Jayne  Hulbert  Humphrey,  Director — Housing 
Development,  HUI>-San  Francisco  Regional 
Office,  Philip  Burton  Federal  Building  & 
U.S.  Courthouse,  450  Golden  Gate  Avenue, 
P.O.  Box  36003,  San  Francisco,  California 
94102-3448,  (415)  556-4752,  FAX  (415) 
556-4176 

Honolulu,  Hawaii  Office  (A) 

Jill  Hurt,  Director — Housing  Development, 
HUD-Honolulu  Office.  Suite  500,  Seven 
Waterfront  Plaza.  500  Ala  Moana  Blvd.. 
Honolulu.  Hawaii  96813-4918,  (808)  541- 
1323,  FAX  (808)  541-3146 

Los  Angeles,  California  Office  (A) 

Joe  L.  Hirsch,  Director — Housing 
Development.  HUD-Los  Angeles  Office. 


1615  West  Olympic  Boulevard,  Los 
Angeles,  California  90015-3801,  (213)  251- 
7122,  FAX  (213)  251-7096 

Phoenix,  Arizona  Office  (B) 

Laura  Massie,  Director — Housing 
Development,  HUD-Phoenix  Office,  Suite 
600.  Two  Arizona  Center,  400  North  5th 
Street,  Phoenix.  Arizona  85004-2361,  (602) 
379-4434,  FAX  (602)  379-3985 

Sacramento,  California  Office  (B) 

Williams  F.  Bolton,  Director — Housing 
Development,  HUD-Sacramento  Office, 
Suite  200,  777  12th  Street.  Sacramento. 
California  95814-1977,  (916)  551-1351. 
F,\X  (916)  551-2899 

Region  X 

Seattle,  Washington  Regional  Office 

John  H.  Taylor,  Director — Housing 
Development.  HUD- Seattle  Regional  Office, 
Suite  200,  Seattle  Federal  Office  Building. 
909  First  Avenue.  Seattle.  Washington 
98104-1000,  (206)  220-5101,  FAX  (2061 
553-4405 

Anchorage,  Alaska  Office  (A) 

Gene  Dobrzynski,  Chief — Housing 
Development,  HUD-Anchorage  Office, 
Suite  401,  University  Plaza  Building,  949 
East  36th  Avenue,  Anchorage,  Alaska 
99508-4135,  (907)  271^170,  FAX  (907) 
271-3667 

Portland.  Oregon  Office  (A) 

Thomas  C.  Cusack,  Director — Housing 
Development,  HUD-Portland  Office,  520 
S.W.  6th  Avenue,  Portland,  Oregon  97204- 
1596,  (503)  326-2561,  FAX  (503)  326-3097 

[FR  Doc.  94-2295  Filed  2-1-94;  8:45  am) 

BILUNQ  CODC  4210-Z7-P 


Wednesday 
Februaiy  2, 


1994 


Part  VI 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  331 

Antacid  Drug  Products  for  Over-the- 
Counter  Human  Use;  Amendment  to 
Antacid  Final  IMonograph;  Proposed  Rule 


r 


5060 


Federal  Register  /  Vol.  59.  No.  22  /  Wednesday.  February  2.  1994  /  Proposed  Rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  331 
pocket  No.  93N-0164] 
RIN  0905-AA06 

Antacid  Drug  Products  for  Over-ttie- 
Counter  Human  Use;  Proposed 
Amendment  of  Antacid  Final 
Monograph 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  final  monograph  for  over-the- 
counter  (OTC)  antacid  drug  products  to 
require  specific  indication,  warning, 
and  direction  statements  in  the  labeling 
of  products  containing  sodium 
bicarbonate  as  an  active  ingredient.  The 
new  labeling  would  be  required  only  for 
oral  dosage  forms  intended  to  be 
dissolved  in  liquid  prior  to 
administration,  such  as  powders  and 
effervescent  granules  or  tablets.  As 
proposed,  no  such  oral  dosage  forms 
containing  sodium  bicarbonate  as  an 
active  ingredient  would  be  allowed  to 
make  a  claim  for  "relief  of 
overindulgence  in  food  and  drink."  The 
proposed  warnings  would  alert 
consumers  to  avoid  antacid  drug 
products  containing  sodium  bicarbonate 
when  the  stomach  is  overly  full  from 
eating  or  drinking.  The  proposed 
directions  would  inform  consumers  that 
sodium  bicarbonate  should  be 
completely  dissolved  before  drinking 
and  that  the  recommended  dose  should 
not  be  exceeded.  FDA  is  issuing  this 
notice  of  proposed  rulemaking  after 
receiving  reports  of  gastric  (stomach) 
rupture  following  ingestion  of  sodium 
bicarbonate  to  relieve  gastrointestinal 
distress.  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
DATES:  Written  comments  by  April  4. 
1994;  written  comments  on  the  agency's 
economic  impact  determination  by 
April  4, 1994.  The  agency  is  proposing 
that  any  final  rule  that  may  issue  based 
on  this  proposal  become  effective  6 
months  after  the  date  of  publication  in 
the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Farklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 


Evaluation  and  Research  (HFD-«10). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  ^ 

In  the  Federal  Register  of  June  4, 1974 
(39  FR  19862),  FDA  issued  a  final 
monograph  for  OTC  antacid  drug 
products  that  established  conditions  in 
part  331  (21  CFR  part  331)  under  which 
these  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  Sodium  bicarbonate  is 
listed  as  a  permitted  active  ingredient  in 
§331.11.  Permitted  indications  for 
products  containing  sodium  bicarbonate 
are  in  §331.30  and  include  relief  of  the 
symptoms  of  "heartburn."  "sour 
stomach,"  and/or  "acid  indigestion."  In 
the  Federal  Register  of  August  31,  1982 
(47  FR  38481),  permitted  indications  for 
OTC  antacid  drug  products  were 
changed  to  the  following:  "For  the  relief 
of  (optional,  any  or  all  of  the 
following:)  "heartburn,"  "sour 
stomach."  and/or  "acid  indigestion" 
(which  may  be  followed  by  the  optional 
statement:)  "and  upset  stomach 
associated  with"  (optional,  as 
appropriate)  "this  symptom"  or  "these 
symptoms."  The  agency  recognized  that 
"upset  stomach"  is  a  general  tenn  used 
by  consumers  to  describe  symptoms 
associated  with  gastric  hyperacidity 
such  as  acid  indigestion,  heartburn,  or 
sour  stomach  (47  FR  38481  at  38482). 

In  the  Federal  Register  of  November 
16,  1988  (53  FR  46204),  the  agency 
published  the  tentative  final  monograph 
for  OTC  internal  analgesic,  antipyretic, 
and  antirheumatic  drug  products 
(internal  analgesic  tentative  final 
monograph).  This  proposal  permitted 
combinations  of  acetaminophen  and  any 
monograph  antacid  ingredient  and 
combinations  of  aspirin  and  any 
monograph  antacid  ingredient  (see 
proposed  §  343.20(b)(1)  and  (b)(3)  (53 
FR  46204  at  46255)).  As  proposed  in 
§  343.60(b)(2)  and  (b)(4),  indications  for 
these  combination  products  included 
concurrent  antacid  and  internal 
analgesic  symptoms  (53  FR  46204  at 
46258).  In  the  same  issue  of  the  Federal 
Register  (53  FR  46190),  the  agency 
proposed  amendments  to  the  final 
monograph  for  OTC  antacid  drug 
products  so  that  the  antacid  and  internal 
analgesic  final  monographs  would  be 
consistent.  The  agency  proposed  to 
revise  §  331.15(b)  to  include  antacid/ 
acetaminophen  and  antacid/ aspirin 
combinations  as  generally  recognized  as 
safe  and  effective.  The  agency  also 
proposed  to  add  a  new  §  331.60  (entitled 
"Labeling  of  permitted  combinations  of 


active  ingredients")  to  reflect  that  the 
new  combinations  included  in 
§  331.15(b)  should  use  the  indications 
that  were  proposed  in  §  343.60(b)(2)  and 
(b)(4)  of  the  internal  analgesic  tentative 
final  monograph. 

In  the  Federal  Register  of  October  1, 
1982  (47  FR  43540),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
for  OTC  orally  administered  drug 
products  for  relief  of  symptoms 
associated  with  overindulgence  in 
alcohol  and  food.  The  notice  includted  a 
report  prepared  by  the  Advisory  Review 
Panel  on  OTC  Miscellaneous  Internal 
Drug  Products  (the  Panel).  The  Panel 
had  reviewed  data  on  drug  products 
containing  antacid,  analgesic,  and 
stimulant  ingredients  in  various 
combinations  and  recommended 
conditions  for  their  safe  and  effective 
use.  The  Panel  concluded  that  the 
following  combinations  of  Category  I 
ingredients  were  safe  and  effective  for 
use  in  relief  of  the  symptoms  of 
hangover:  (1)  Antacids  and  analgesics, 
(2)  antacids  and  stimulants,  (3) 
analgesics  and  stimulants,  and  (4) 
antacids,  analgesics,  and  stimulants. 
The  Panel  also  classified  two 
ingredients,  bismuth  subsalicylate  and 
sodium  citrate  in  solution,  in  Category 
I  (generally  recognized  as  safe  and 
effective)  for  relief  of  symptoms  of  upset 
stomach  due  to  overindulgence  in  food 
and  drink. 

In  the  tentative  final  monograph  for 
OTC  orally  administered  drug  products 
for  relief  of  symptoms  associated  with 
overindulgence  in  food  and  drink, 
published  in  the  Federal  Register  of 
December  24, 1991  (56  FR  66742),  the 
agency  recognized  that  the 
overindulgence  rulemaking  significantly 
overlaps  other  OTC  drug  monographs, 
including  antacid  (21  CFR  part  331), 
stimulant  (21  CFR  part  340),  and 
internal  analgesic  (proposed  21  CFR 
part  343).  To  avoid  unnecessary 
monograph  duplication,  the  agency 
proposed  to  amend  the  final 
monographs  for  OTC  antacid  and 
stimulant  drug  products  and  to  amend 
the  tentative  final  monograph  for  OTC 
internal  analgesic  drug  products  to 
include  conditions  for  reUef  of  hangover 
symptoms.  Similarly,  the  agency  found 
that  the  Panel's  recommended  claim  for 
relief  of  symptoms  of  upset  stomach  due 
to  overindulgence  in  food  and  drink 
overlaps  claims  in  the  antacid 
monograph.  Therefore,  the  agency 
proposed  to  amend  the  final  monograph 
for  OTC  antacid  drug  products  to 
include  appropriate  conditions  for  relief 
of  the  symptoms  of  upset  stomach  due 
to  overindulgence  in  food  and  drink.  In 
a  proposed  amendment  of  §  331.30  of 
the  antacid  final  monograph  (56  FR 
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66754  at  667S6.  December  24. 1991).  the 
agency  proposed  to  add  a  claim  for  the 
relief  of  upset  stomach  due  to     J 
overindu^Dce  in  food  and  driiu  for  all 
antacid  ingredients,  including  sodium 
bicarbonate. 

Likewise,  in  ■  proposed  amendment 
to  the  internal  analgesic  tentative  filial 
monograph  {56  FR  66762  at  66764, 
December  24, 1991).  the  agency 
proposed  to  include  a  claim  for  relief  of 
s)rmptoms  of  hangover  and  a  claim  for 
relief  of  symptoms  of  overindulgence  in 
food  and  drink  for  internal  analgesic/ 
antacid  combinations  proposed  in 
§  343.60(b)(2)  and  (b)(4).  At  that  time, 
the  agency  was  not  aware  of  the  number 
of  reports  of  adverse  effects  associated 
with  the  ingestion  of  sodium 
bicarbonate  for  the  relief  of 
gastrointestinal  distress.  These  adverse 
effects  include  the  possibility  of 
stomach  rupture  and,  in  rare  cases, 
death.  (See  discussion  in  section  II  of 
this  document.)  Based  on  a  review  of 
these  reports  of  adverse  effects,  the 
agency  is  proposing  labeling  changes  for 
OTC  antacid  drug  products  containing 
sodium  bicarbonate  as  en  active 
ingredient  in  dosage  forms  that  are 
intended  to  be  dissolved  in  liquid  before 
administration.  The  agency  considers 
these  labeling  changes  necessary  for  the 
safe  use  of  these  products. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  also  proposing  to 
emend  §  343.60(b)(2)  and  (b)(4)  of  the 
internal  analgesic  tentative  final 
monograph  to  include  labeling 
indications,  warnings,  and  directions 
specifically  for  internal  analgesic/ 
antacid  combination  products 
containing  sodium  bicarbonate  as  an 
active  ingredient  in  n  dosage  form 
intended  to  be  dissolved  in  liquid  before 
administration. 

n.  Stomach  Rupture  Associated  With 
Sodium  Bicarbonate 

After  reviewing  the  literature  and  the 
case  reports,  the  agency  concludes  that 
the  ingestion  of  sodium  bicarbonate 
may,  under  certain  circumstances, 
induce  acute  gastric  dilatation 
(stretching  of  the  stomach  beyond 
normal  dimensions)  and 
nipture.Sodium  bicarbonate  reacts  with 
gastric  add  to  form  sodium  chloride, 
water,  and  carbon  dioxide.  A  rapid 
accumulation  of  carbon  dioxide  in  the 
stomach  may  occur  if  sodium 
bicarbonate  is  ingested  before  it  is  fully 
dissolved  (i.e.,  before  all  the  gas  has 
evolved)  (Rs£s.  1  through  4).  In  this  case, 
an  individual  may  not  have  ingested  a 
solution  of  sodium  bicarbonate,  but 
rather  a  suspension  of  sodium 
bicarbonate,  that  is.  partially  dissolved 
material  with  the  complete  dissolution 


likely  to  occiu-  inside  the  stomach.  As 
long  as  the  effervescent  reaction  of 
sodium  bicarbonate  continues  in  the 
stomach,  carbon  dioxide  is  produced. 
The  increased  amount  of  carbon  dioxide 
may  induce  gastric  dilatation.  If  the 
stomach  is  overly  full,  such  as  ailer 
ingestion  of  a  large  meal,  especially 
with  large  amounts  of  liquids,  there  is 
limited  space  for  expansion  and  a 
rupture  can  occur  (Refs.  1  through  4). 

A.  Summary  of  Literature  Case  Reports 

In  1986.  Lazebnik,  leilin,  and 
Michowitz  (Ref.  5)  reviewed  eight  cases 
of  rupture  of  the  normal  stomadi 
following  ingestion  of  sodium 
bicarbonate.  The  cases  had  been 
reported  &t)m  1926  to  1986.  Seven  of 
these  cases  had  previously  been 
repyorted  individually  in  the  literature 
(RefJB.  6  through  12).  Six  cases  involved 
overindulgence  in  food  and/or  alcohoUc 
beverages,  while  in  two  cases,  no  meal 
was  ingested.  However,  in  one  case 
whore  no  meal  was  ingested,  the  subject 
drank  an  entire  bottle  of  citrate  of 
magnesia  prior  to  ingestion  of  sodium 
bicarbonate.  Although  in  most  cases  the 
person  took  higher  than  recommended 
doses  of  the  antacid,  in  some  cases  the 
person  took  smaller  amounts.  In  some 
cases,  it  is  not  clear  whether  the  sodium 
bicarbonate  was  taken  directly  without 
mixing  with  liquid  or  was  taken  as  a 
solution  or  siispension.  All  of  the 
people  who  experienced  gastric  rupture 
in  1963  or  earlier  died.  In  the  more 
recent  cases,  the  people  underwent 
repair  of  the  ruptured  stomach. 
Although  serious  complications,  such  as 
formation  of  abscesses,  atelectasis,  and 
gastric  fistula  occurred,  in  all  of  the 
cases  occxuring  after  1963,  the  people 
survived.  i 

Brismar,  Strandberg,  and  Wiklund 
(Ref.  13)  reported  a  case  of  spontaneous 
stomach  rupture  after  ingestion  of 
sodium  bicarbonate  that  took  place  in 
Sweden  in  1986.  A  43-year-old  male 
consumed  a  large  meal  consisting  of 
new  potatoes,  herring  pickled  in 
vinegar,  and  aerated  water.  At  the  end 
of  this  meal,  the  man  ingested 
approximately  30  grams  (g)  of  sodium 
bicarbonate.  (The  report  does  not 
describe  the  method  of  administration.) 
Immediately  afterwards  he  experienced 
a  rapidly  increasing  sensation  of  filUng, 
with  abdominal  distention,  very  severe 
abdominal  pain,  and  a  sensation  that 
something  had  "burst"  in  his  abdomen. 
He  was  transported  to  the  hospital  and 
was  found  to  have  a  5-centimeter  (cm)- 
long  rupture  on  the  posterior  aspect  cf 
his  stomach  close  to  the  lesser 
curvature.  The  authors  state  that  at  the 
recommended  dose  of  sodium 
bicarbonate,  corresponding  to 


approximately  1.8  g.  only  20  milliliters 
(mL)  of  gas  is  released  within  3  minutea. 
However,  if  8.4  g  of  sodium  bicarbonate 
is  added  to  the  same  volume  of  gastric 
juice  (1.000  mL  with  a  concentration  of 
100  milUequivalents  (meq)  per  liter  (L)). 
470  mL  of  gas  will  be  produced.  The 
ingestion  of  30  g  of  sodium  bicarbonate 
resulted  in  enormous  gas  development 
with  resultant  stomach  rupture. 

In  1989,  Downs  and  Stonebridge  (Ref. 
14)  reported  a  case  of  stomach  rupture 
in  Scotland  in  which  a  70-year-old  man 
took  2  teaspoons  (12  g)  of  sodium 
bicarbonate  in  water  following  a  large 
meal.  His  abdomen  rapidly  distended, 
becoming  tense  and  uncomfortable.  He 
experienced  increasing  difficulty  in 
breathing  and  could  neither  vomit  nor 
belch.  This  was  followed  by  a  severe, 
sudden  epigastric  pain,  as  though 
"something  had  burst."  A  6-cm  tear  on 
the  anterior  surface  of  the  lesser 
curvature  of  the  stomach  had  occurred. 
The  authors  estimated  that  the 
approximate  volume  of  gas  produced 
from  the  chemical  reaction  of  12  g  of 
sodium  bicarbonate  is  3.4  L, 
approaching  the  4  L  estimate  necessary 
to  cause  stomach  rupture. 

B.  Summary  of  Case  Reports 

The  agency  has  identified  a  total  of  20 
cases  of  adverse  effects  associated  with 
the  ingestion  of  sodium  bicarbonate  for 
the  relief  of  gastrointestinal  distress. 
These  cases  were  obtained  from  a  search 
of  the  FDA  Spontaneous  Reporting 
System  (SRS),  a  hterature  review,  and 
voluntary  submissions  from  a 
manufacturer  covering  the  period  from 
1926  to  May  1993.  Included  in  this  total 
are  21  cases  of  stomach  rupture.  Death 
occurred  in  five  of  these  cases.  All  of 
these  case  reports  are  on  file  in  the 
Dockets  Management  Branch  (Refs.  15 
and  16)  The  agency's  summary  of  these 
t:ase  reports  follows. 

In  August  1979  a  52-year-old  male  ate 
a  large  meal  and  consumed  several 
alcoholic  beverages.  Shortly  after  going 
to  bed,  he  awakened  with  indigestion. 
He  then  mixed  a  teaspoon  of  baking 
soda  with  a  small  amount  of  water, 
drank  the  mixture,  and  less  than  a 
minute  later  collapsed  in  agony  because 
of  sudden  onset  of  severe  abdominal 
pain.  An  exploratory  laparotomy 
revealed  a  6-cm  tear  in  the  stomach 
extending  from  the  gastroesophageal 
junction  down  the  lesser  curvature  of 
the  stomach. 

In  the  second  case  report  (June  1981), 
a  31-year-old  male  ingested  a  large 
Mexican  meal,  felt  uncomfortable,  put 
one  dosage  (amount  unknown)  of  baking 
soda  in  a  glass  with  water,  and  quickly 
drank  the  mixture.  He  immediately 
experienced  severe,  intense  abdominal 
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pain,  could  neither  vomit  nor  belch,  and 
his  abdomen  became  markedly 
distended.  Exploratory  surgery  revealed 
a  5-cm  linear  tear  along  the  lesser 
curvature  of  the  stomach. 

The  third  case  report  (April  1982) 
involved  a  56-year-old  female  who  had 
been  on  a  liquid  protein  diet  for  1 
month  prior  to  her  hospitalization.  She 
ate  a  large  dinner  accompanied  by 
champagne  and  bicarbonate  of  soda.  No 
information  was  provided  on  the 
amount  of  the  dose  or  how  it  was  taken. 
She  was  admitted  to  the  hospital  with 
acute  abdominal  pain,  and  exploratory 
laparotomy  revealed  a  12-cm  tear 
extending  from  the  distal  esophagus 
onto  the  posterior  aspect  of  the  lesser 
curvature  of  the  stomach.  The  size  of  the 
gastric  tear  was  so  big  that  it  allowed  the 
extrusion  of  gastric  contents  into  the 
peritoneal  cavity.  It  is  conceivable  that 
in  this  case  the  patient's  stomach  had 
been  modified  and  even  became 
atrophic  because  of  the  liquid  diet  and, 
thereby,  sustained  more  damage  as  a 
consequence  of  the  sodium  bicarbonate- 
induced  distention. 

The  fourth  case  report  (December 
1983)  involved  a  37-year-old  male  who 
developed  progressive  abdominal  pain 
after  dinner.  He  drank  soda  with  some 
sodium  bicarbonate  and  then 
experienced  severe  chest  and  back  pain, 
and  shock.  At  laparotomy,  a  tear  of  the 
stomach  just  below  the  gastroesophageal 
juncture  was  found.  In  this  case,  the 
ingestion  of  soda  and  sodium 
bicarbonate  may  have  aggravated  the 
situation  because  soda  is  very  acidic 
and  produces  carbon  dioxide  in 
addition  to  that  produced  by  the  sodium 
bicarbonate.  * 

The  fifth  case  report  (October  1984) 
involved  a  42-year-old  male  with  a 
history  of  slight  burning  epigastric  pain 
an  hour  following  heavy  meals  and 
exacerbated  by  strong  foods  such  as 
onions,  cabbages,  and  spicy  foods.  On 
the  night  of  his  admission  to  the 
hospital,  he  had  eaten  a  large  meal  of 
hot,  spiced  chili  and  then  promptly 
ingested  two  beers.  He  then  ingested 
bicarbonate  of  soda  and  experienced  a 
spontaneous  onset  of  abdominal  pain. 
An  exploratory  laparotomy  revealed  a 
perforation  along  the  lesser  curvature  of 
the  stomach.  Initially,  this  case 
appeared  to  be  one  of  a  perforated 
gastric  or  duodenal  ulcer,  but  during  the 
ensuing  operation  and  under 
subsequent  microscopic  examination, 
no  ulcer  was  found. 

The  sixth  case  report  (December  1988) 
describes  a  23-year-old  male  who  had 
increasingly  severe  abdominal  pain  with 
subsequent  vomiting  after  eating  a 
spaghetti  dinner.  At  some  time  the 
subject  took  sodium  bicarbonate,  but 


there  was  no  information  on  how  much 
was  ingested,  whether  it  was  completely 
dissolved,  how  much  water  was  taken 
with  it.  or  exactly  when  it  was  taken. 
However,  on  exploratory  laparotomy,  a 
6-  to  7-cm  linear  tear  in  the  lesser 
curvature  of  the  stomach  was  found. 

The  seventh  report  (June  1989) 
involved  a  37-year-old  male  who 
experienced  heartburn,  for  which  he 
took  a  bismuth  subsalicy late-containing 
product.  He  then  developed  severe 
diffuse  abdominal  pain.  On  the  trip  to 
the  emergency  room,  he  stated  that  he 
had  eaten  a  lot  of  food  and  had  taken 
some  baking  soda  when  the  pain 
became  very  severe.  However,  that 
statement  is  the  only  indication  in  the 
medical  records  that  the  subject 
ingested  sodium  bicarbonate  prior  to  his 
injury.  Thus,  there  is  some  question 
whether  sodium  bicarbonate  ingestion 
actually  occurred  in  this  case. 

The  eighth  case  report  (July  1991) 
involved  a  39-year-old  male  with  no 
previous  history  of  gastrointestinal 
disease.  He  had  a  large  Mexican  meal 
and  developed  epigastric  distress  for 
which  he  took  some  sodium 
bicarbonate.  When  his  sleep  was 
interrupted  by  continuing  epigastric 
distress,  he  arose  and  took  at  least  2 
tablespoons  of  sodium  bicarbonate. 
(This  amount  is  higher  than  the 
recommended  dose.)  Within  2  minutes, 
he  experienced  an  acute  onset  of  severe 
epigastric  pain.  An  exploratory 
laparotomy  revealed  a  4-cm  perforation 
on  the  lesser  curvature  of  the  stomach. 
Neither  the  surgeon  nor  the  pathologist 
could  definitely  document  the  presence 
of  an  ulcer.  However,  the  patient  did 
have  a  moderate  narrovnng  of  the 
pylorus  due  to  mucosal  scarring. 
Because  this  condition  interfered  with 
gastric  emptying,  it  may  have 
contributed  to  the  reported  problem. 

C.  Additional  Data 

In  December  1990,  a  probability 
sample  survey  was  conducted  to 
determine  the  number  of  doses  of 
sodium  bicarbonate  taken  by  American 
adults  annually  to  settle  an  upset 
stomach  (Ref.  17).  In  this  survey,  20 
percent  of  the  U.S.  adult  population  18 
years  of  age  and  older  answered 
affirmatively  when  asked  if  they  ever 
use  baking  soda  or  bicarbonate  of  soda 
to  help  settle  an  upset  stomach.  Based 
on  an  estimated  adult  population  of 
186.4  million,  the  survey  indicated  that 
37.3  ±  6.5  million  adults  used  sodium 
bicarbonate  for  an  upset  stomach.  The 
average  (mean)  frequency  with  which 
these  people  use  bicarbonate  is  19.7 
times  during  a  1-year  period,  which 
indicates  that  734.8  million  doses  of 
sodium  bicarbonate  are  taken  by 


American  adults  annually  (S.D.  235.8 
million).  Further  statistical  analysis 
revealed  that  the  median  dose  frequency 
was  five  times  per  year  per  user. 

An  indepencient  estimate  of  doses  of 
sodium  bicarbonate  ingested  per  year 
calculated  from  the  weight  of  consumer 
baking  soda  sold  each  year  and  the 
amount  used  by  consumers  for 
indigestion,  as  gauged  by  consumer 
surveys,  was  also  provided  to  the 
agency  (Ref.  18).  Although  not  identical, 
the  number  of  doses  estimated,  based  on 
this  information,  is  within  the  range  of 
the  survey  discussed  above.  Regardless 
of  the  method  of  calculation  used,  the 
agency  concludes  that  the  number  of 
doses-per-year  of  sodium  bicarbonate  is 
very  large. 

The  agency  also  considers  the  21 
identified  cases  of  gastric  rupture  that 
have  occurred  in  association  with 
sodium  bicarbonate  to  be  a  very  serious 
but  uncommon  event.  The  agency  is 
proposing  changes  in  the  labeling  of 
OTC  drug  products  containing  sodium 
bicarbonate  so  that  such  products  can  be 
used  safely  and  the  incidence  of 
untoward  effects  reduced  to  the  lowest 
possible  levels. 

III.  Additional  Agency  Concerns 

In  addition  to  the  serious  adverse 
reactions  described  above,  the  agency 
has  identified  several  other  problems 
that  could  occur  when  sodium 
bicarbonate  is  used  as  an  OTC  antacid. 
These  include  systemic  metabolic 
alkalosis,  occurrence  of  milk-alkali 
syndrome,  increased  sodium  load  for 
certain  susceptible  individuals,  and  the 
overall  risk-to-benefit  ratio  of  sodium 
bicarbonate  as  an  OTC  antacid  drug 
product. 

Sodium  bicarbonate  is  readily 
absorbed  and  may  produce  systemic 
metabolic  alkalosis  and/or  sodium 
overload,  particularly  if  taken  in  large 
doses  or  for  a  prolonged  period  of  time, 
Rapid  alkalization  may  precipitate 
tetany  in  people  having  hypocalcemia 
and  cause  cardiotoxicity  and  paralysis 
in  people  having  hypokalemia  (Refs.  1, 
2,  3,  and  19  through  24).  These 
occurrences  can  be  Hfe-threatening 
medical  emergencies.  The  agency  is 
aware  of  one  death  attributeid  to 
complications  resulting  from  severe 
metabolic  alkalosis  caused  by  ingestion 
of  sodium  bicarbonate  (Ref.  19).  In  this 
case,  a  45-year-oId  man  was  admitted  to 
an  emergency  room  in  alert  and  stable 
condition  but  complaining  of  burning 
pain  in  his  arms  and  legs.  He  admitted 
taking  baking  soda  for  epigastric  pain 
over  the  past  several  days.  Although  the 
total  amount  consumed  was  not 
ascertained,  the  man  had  a  half  empty 
8-ounce  box  of  baking  soda  in  his 
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pocket  Shortly  after  admission,  the  man 
had  a  sudden,  unexpected 
cardiopulmonary  arrest.  During  this 

f>eriod,  no  medications  were  given 
including  sodium  bicarbonate).  A 
diagnosis  of  severe  metabolic  alkalosis 
was  made  after  laboratory  results 
revealed  a  primary  elevation  in  serum 
bicarbonate  concentration.  The  man 
remained  comatose  and  died  (due  to 
infectious  complications)  14  days  after 
admission. 

Large  doses  or  chronic  administration 
of  sodium  bicarbonate  with  milk  or 
calcium  may  lead  to  an  increase  in 
calcium  absorption  and  may  precipitate 
the  milk-alkali  syndrome.  This 
syndrome  is  characterized  by 
hypercalcemia,  reduced  secretion  of 
parathyroid  hormone,  retention  of 
phosphate,  precipitation  of  calcium 
salts  in  the  kidney,  alkalosis,  and  renal 
insufficiency  or  failure.  Symptoms 
include  nausea,  vomiting,  headache, 
mental  confusion,  and  anorexia.  This 
may  be  particularly  important  in 
pregnancy  where  milk  or  calcium  intake 
is  emphasized  (Refe.  1, 2.  3,  and  25). 

Eacn  g  of  sodium  bicarbonate  contains 
12  meq  of  sodium.  This  large  quantity 
may  cause  problems  for  people  who  are 
pregnant,  on  low-salt  diets,  receiving 
diuretics,  or  have  a  tendency  toward 
fluid  overload  (Ref.  2).  Even  moderate 
amounts  of  sodium  bicarbonate  may 
expand  plasma  volume,  increase  blood 
pressure,  and  lead  to  edema  (Ref.  1). 
The  final  monograph  for  OTC  antacid 
drug  products  limits  the  daily  dosage  for 
sodium  to  200  meq  for  persons  up  to  60 
years  old  and  to  100  meq  for  persons  60 
years  or  older.  Limitations  for 
bicarbonate  ion  are  also  200  meq  for 
persons  up  to  60  years  old  and  100  meq 
for  persons  60  years  or  older.  (See 
§  331.11(b)  and  (k)(l).) 

Because  of  the  potential  severity  of 
the  adverse  effects  of  sodium 
bicarbonate,  the  agency  is  concerned 
that  the  risk  to  consimaers  from 
ingestion  of  sodium  bicarbonate  in 
antacid  doses  may  outweigh  the  benefit. 
There  are  many  other  OTC  antacid 
ingredients  currently  available  that  do 
not  pose  the  possibility  of  such  serious 
side  effects.  Based  on  the  concerns 
discussed  above,  the  agency  is 
considering  the  need  for  additional 
changes  and/or  additions  to  the 
indications  and/or  warnings  provided 
for  sodium  bicarbonate  in  the  antacid 
monograph  (21  CFR  part  331). 

For  example,  the  agency  has  concerns 
how  the  presently  allowed  portion  of 
the  indications  in  §  331.30(b)  that 
mentions  "upset  stomach"  may  be 
confusing  to  consimiers  in  light  of  the 
new  warning  being  proposed  in  this 
document.  The  agency  questions 


whether  consimiers  will  be  able  to 
recognize  that  sodium  bicarbonate 
should  not  be  used  to  relieve  an  "upset 
stomach"  caused  by  excessive  eatixig  or 
drinking.  The  agency  inWtes  specific 
comment  on  how  the  indications  for 
sodiimi  bicarbonate  antacid  products 
might  be  changed  and  on  any  of  the 
other  issues  discussed  above  or  any 
additional  issues  that  relate  to  the  safe 
and  effective  use  of  sodiimi  bicarbonate 
as  an  OTC  antacid  drug  product.  For 
example,  the  agency  notes  that  a  major 
manufacturer  of  baking  soda  currently 
voluntarily  labels  its  product  with 
warnings  similar  to  those  proposed  in 
this  document  (Ref.  26). 
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IV.  Tbe  Agency's  Proposal  for  Revised 
Labeling  for  Sodium  Bicarbonate  in 
OTC  Antacid  Drug  Products 

The  case  reports  have  shown  that  the 
ingestion  of  sodium  bicarbonate  may 
cause  gastric  dilatation  and  rupture  of 
the  stomach,  particularly  if  the  stomach 
is  overly  full  from  food  or  drink.  The 
reports  indicate  that  this  problem  occurs 
with  dosage  forms  intended  to  be 
dissolved  in  liquid  before 
administration,  e.g.,  powders  or 
effervescent  granules  or  tablets.  In  some 
cases,  the  person  drank  a  solution  or 
suspension  of  sodium  bicarbonate, 
while  in  other  cases  the  person  ingested 
the  sodium  bicarbonate  in  a  dry  form. 
The  agency  is  aware  of  OTC  antacid 
drug  products  in  chewable  tablet  dosage 
form,  in  which  sodium  bicarbonate  is  an 
inactive  ingredient.  However,  the 
agency  is  not  aware  of  any  reports  of 
gastric  dilatation  and  stomach  rupture 
resulting  from  ingestion  of  these  . 
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products.  Accordingly,  the  agency  is 
proposing  to  amend  §  331.30  to  include 
specific  indication,  warning,  and 
direction  statements  for  all  OTC  antacid 
drug  products  containing  sodium 
bicarbonate  as  an  active  ingredient  in 
dosage  forms  intended  to  be  dissolved 
in  liquid  before  administration.  Separate 
indications  are  proposed  in  §  331.30(b) 
for  products  that  either  do  or  do  not 
contain  sodium  bicarbonate  as  an  active 
ingredient  intended  to  be  dissolved  in 
liquid  before  administration.  Antacid 
products  containing  sodium  bicarbonate 
as  an  active  ingredient  will  not  be 
allowed  to  include  a  claim  for  relief  of 
overindulgence  in  food  and  drink.  In 
addition,  the  agency  is  proposing  that 
these  sodium  bicarbonate  products  bear 
new  warnings  and  directions. 

Because  of  the  potential  serious 
health  risk  involved,  the  agency  is 
proposing  that  the  new  warnings  appear 
after  the  header  "STOMACH 
WARNING."  Portions  of  the  new 
warnings  must  appear  in  bold  print  and 
in  capital  letters.  The  proposed 
warnings  read  as  follows: 

"To  avoid  serious  injury,  do  not  take  until" 
(insert  product  dosage  form,  e.g..  "tablet," 
"powder")  "is  completely  dissolved.  It  is 
very  important  not  to  take  this  product  when 
overly  full  from  food  or  drink,  [first  two 
sentences  in  boldface  type  and  all  capital 
letters]  Consult  a  doctor  if  severe  stomach 
pain  occurs  after  taking  this  product." 

Additional  directions,  proposed  to 
appear  after  the  header  "DIRECTIONS," 
read  as  follows: 

"Dissolve  completely  in  water"  [For 
effervescent  dosage  forms  add:  "and  be  siu« 
all  bubbling  has  stopped")  "before  drinking. 
Do  not  exceed  recommended  dose,  [second 
sentence  in  boldface  type  and  ail  capital 
letters]  See  Warnings." 

The  agency  has  examined  the 
economic  consequences  of  this 
proposed  rulemaking  and  has 
determined  that  it  does  not  require 
either  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12866,  or 
a  regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  This  rulemaking  for 
OTC  antacid  drug  products  containing 
sodium  bicarbonate  as  an  active 
ingredient  is  not  expected  to  have  an 
impact  on  small  businesses.  The  final 
rule  will  impose  direct  one-time  costs 
associated  with  changing  product  labels, 
but  that  cost  is  estimated  to  be  less  than 
$1  million.  Also,  there  appears  to  be  a 
limited  number  of  products  involved. 
Further,  a  major  manufacturer  of  baking 
soda  currently  voluntarily  labels  its 
product  with  statements  similar  to  those 
proposed  in  this  amendment 
Manufacturers  will  have  6  months  after 
the  date  of  publication  of  the  final  rule 
in  which  to  implement  this  relabeling. 


However,  manufacturers  of  OTC  antacid 
drug  products  are  encouraged  to 
voluntarily  implement  this  labeling  as 
of  the  date  of  publication  of  this 
proposal,  subject  to  the  possibility  that 
FDA  may  change  the  wording  as  a  result 
of  comments  filed  in  response  to  this 
proposal.  Because  FDA  is  encouraging 
the  proposed  labeling  changes  to  be     ^^ 
used  on  a  voluntary  basis  at  this  time, 
the  agency  advises  that  manufacturers 
will  be  given  ample  time  after 
publication  of  a  final  rule  to  use  up  any 
labeling  implemented  in  conformance 
with  this  proposal.  The  impact  of  the 
proposed  rule,  if  implemented,  appears 
to  be  minimal.  Therefore,  the  agency 
concludes  that  the  proposed  rule  is  not 
a  major  rule  as  defined  in  Executive 
Order  12866.  Further,  the  agency 
certifies  that  this  proposed  rule,  if 
implemented,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  antacid  drug 
products.  Types  of  impact  may  include, 
but  are  not  limited  to,  costs  associated 
with  relabeling  or  repackaging. 

Comments  regarding  the  impact  of 
this  rulemaking  on  OTC  antacid  drug 
products  should  be  accompanied  by 
appropriate  docimientation.  The  agency 
will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
April  4, 1994,  submit  written  comments 
on  the  proposed  regulation  and  the 
agency's  economic  impact 
determination  to  the  Dockets 
Management  Branch  (address  above). 
Three  copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subiects  in  21  CFR  Part  331 

Labeling,  Over-the-counter  drugs. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  331  be  amended  as  follows: 

PART  331— ANTAaO  PRODUCTS  FOR 
OVER-THE-COUNTER  (OTC)  HUMAN 
USE 

1.  The  authority  citation  for  21  CFR 
part  331  continues  to  read  as  follows: 

Authority:  Sees.  20t.  501,  502,  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  351.  352,  353, 
355.360,371). 

2.  Section  331.30  is  amended  by 
revising  paragraph  (b),  and  by  adding 
new  paragraphs  (c)(8),  (e)(1),  and  (e)(2) 
to  read  as  follows: 

§  331 .30    Labeling  of  antacid  products. 

•        •        •        *        * 

(b)  Indications.  The  labeling  of  the 
product  states  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
in  this  paragraph,  as  appropriate.  Other 
truthful  and  nonmisleading  statements, 
describing  only  the  indications  for  use 
that  have  been  established  and  listed  in 
this  paragraph,  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  For  products  containing  active 
ingredients  identified  in  §  331.1 1(a) 
through  (j),  (kX2).  (1).  and  (m).  "For  the 
relief  of  (select  any  or  all  of  the 
following:  "heartburn,"  "sour  stomach," 
and/or  "acid  indigestion")  which  may 
be  followed  by  the  statement:  "and 
upset  stomach  associated  with"  (select 
one  or  more  of  the  following,  as 
appropriate:  "this  symptom,"  "these 
symptoms,"  or  "overindulgence  in  food 
and  drink.")) 

(2)  For  products  containing  sodium 
bicarbonate  as  an  active  ingredient  in  a 
dosage  form  intended  to  be  dissolved  in 
liquid  before  administration  identified 
in  §331.11(k)(l).  "For  the  relief  of  * 
(select  any  or  all  of  the  following: 
"heartburn,"  "sour  stomach,"  and/or 
"add  indigestion")  (which  may  be 
followed  by  the  statement:  "and  upset 
stomach  associated  with"  (select  one  of 
the  following,  as  appropriate:  "this 
symptom"  or  "these  symptoms".)) 
"Hiese  products  may  not  bear  any  claims 
that  relate  to  use  for  "overindulgence  in 
food  and  drink." 
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(8)  For  products  containing  sodium 
bicarbonate  as  an  active  ingredient  in  a 
dosage  form  intended  to  be  dissolved  in 
liquid  before  administration  identified 
in  §  331.11(k)(l).  portions  of  the 
warning  statements  must  appear  in  bold 
print  and  in  capital  letters  as  follows: 
"STOMACH  WARNING:  To  avoid 
serious  injury,  do  not  take  until"  (insert 
product  dosage  form,  e.g.,  "tablet," 
"powder")  "is  completely  dissolved.  It 
is  very  important  not  to  take  this 
product  when  overly  full  from  food  or 


drink,  (first  two  sentences  in  bold  print 
and  all  capital  letters]  Consult  a  doctor 
if  severe  stomach  pain  occurs  after 
taking  this  product." 

(e)*    •    • 

(1)  The  labeling  for  products 
containing  sodium  bicarbonate  as  an 
active  ingredient  in  a  dosage  form 
intended  to  be  dissolved  in  Uquid  before 
administration  identified  in 
§  331-ll(k)(l)  contains  the  following 
additional  directions:  "Dissolve 
completely  in  water"  [For  effervescent 


dosage  forms  add:  "and  be  sure 
bubbling  has  stopped"]  "before 
drinking.  Do  not  exceed  recommended 
dose,  (second  sentence  in  bold  print  and 
all  capital  letters]  See  Warnings.  "(2) 
[Reserved] 


Dated:  November  3, 1993. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
(FR  Doc  94-2264  Filed  2-1-94:  B:45  am] 
BiLUNO  coot  4i6»-ei-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  343 
Pocket  No.  77N-094f] 
RIN  090&-AA06 

Internal  Analgesic,  Antipyretic,  and 
Antirtieumatic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Proposed 
Amendment  to  Tentative  Final 
Monograph 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACDON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  amending  the 
tentative  final  monograph  for  over-the- 
counter  (OTC)  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products.  This  proposal  affects 
combinations  of  internal  analgesic  and 
antacid  ingredients,  specifically  sodium 
bicarbonate  used  as  an  antacid  active 
ingredient.  As  proposed,  combination 
drug  products  intended  to  be  dissolved 
in  liquid  prior  to  administration,  such 
as  powders  and  effervescent  granules  or 
tablets,  would  not  be  allowed  to  make 
a  claim  for  "relief  of  overindulgence  in 
food  and  drink"  or  a  claim  for  "relief  of 
hangover."  FDA  is  issuing  this  notice  of 
proposed  rulemaking  af^er  receiving 
reports  of  gastric  (stomach)  rupture 
following  ingestion  of  sodium 
bicarbonate  to  relieve  gastrointestinal 
distress.  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
DATES:  Written  comments  by  April  4, 
1994;  written  comments  on  the  agency's 
economic  impact  determination  by 
April  4, 1994.  The  agency  is  proposing 
that  any  final  rule  that  may  issue  based 
on  this  proposal  become  effective  6 
months  after  the  date  of  publication  in 
the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-fllO), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  November 
16,  1988  (53  FR  46204),  the  agency 


published  the  tentative  final  monograph 
for  OTC  internal  analgesic,  antipyretic, 
and  antirheumatic  drug  products 
(internal  analgesic  tentative  final 
monograph).  This  proposal  permitted 
combinations  of  acetaminophen  and  any 
monograph  antacid  ingredient  and 
combinations  of  aspirin  and  any 
monograph  antacid  ingredient  (see 
proposed  §  343.20(b)(1)  and  (b)(3)  (53 
FR  46204  at  46255)).  As  proposed  in 
§  343.60(b)(2)  and  (b)(4),  indications  for 
these  combination  products  included 
concurrent  antacid  and  internal 
analgesic  symptoms  (53  FR  46258).  In 
the  same  issue  of  the  Federal  Register 
(53  FR  46190),  the  agency  proposed 
amendments  to  the  final  monograph  for 
OTC  antacid  drug  products  so  that  the 
antacid  and  internal  analgesic  final 
monographs  would  be  consistent.  The 
agency  proposed  to  revise  §  331.15(b) 
(21  CFR  331.15(b))  to  include  antacid/ 
acetaminophen  and  antacid/aspirin 
combinations  as  generally  recognized  as 
safe  and  effective.  The  agency  also 
proposed  to  add  a  new  §  331.60  (entitled 
"Labeling  of  permitted  combinations  of 
active  ingredients")  to  reflect  that  the 
new  combinations  included  in 
§  331.15(b)  should  use  the  indications 
that  were  proposed  in  §  343.60(b)(2)  and 
(b)(4)  of  the  internal  analgesic  tentative 
final  monograph. 

In  the  Federal  Register  of  October  1 , 
1982  (47  FR  43540),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
for  OTC  orally  administered  drug 
products  for  relief  of  symptoms 
associated  with  overindulgence  in 
alcohol  and  food.  The  notice  included  a 
report  prepared  by  the  Advisory  Review 
Panel  on  OTC  Miscellaneous  Internal 
Drug  Products  (the  Panel).  The  Panel 
had  reviewed  data  on  drug  products 
containing  antacid,  analgesic,  and 
stimulant  ingredients  in  various 
combinations  and  recommended 
conditions  for  their  safe  and  effective 
use.  The  Panel  concluded  that  the 
following  combinations  of  Category  I 
ingredients  were  safe  and  effective  for 
use  in  relief  of  the  symptoms  of 
hangover:  (1)  Antacids  and  analgesics, 
(2)  antacids  and  stimulants,  (3) 
analgesics  and  stimulants,  and  (4) 
'antacids,  analgesics,  and  stimulants. 
The  Panel  also  classified  two 
ingredients,  bismuth  subsalicylate  and 
sodium  citrate  in  solution,  in  Category 
I  (generally  recognized  as  safe  and 
effective)  for  relief  of  symptoms  of  upset 
stomach  due  to  overindulgence  in  food 
and  drink. 

In  the  tentative  final  monograph  for 
OTC  orally  administered  drug  products 
for  relief  of  symptoms  associated  with 
overindulgence  in  food  and  drink, 
published  in  the  Federal  Register  of 


December  24, 1991  (56  FR  66742),  the 
agency  recognized  that  the 
overindulgence  rulemaking  significantly 
overlaps  other  OTC  drug  monographs, 
including  antacid  (21  CFR  part  331), 
stimulant  (21  CFR  part  340),  and 
internal  analgesic  (proposed  21  CFR 
part  343).  To  avoid  unnecessary 
monograph  duplication,  the  agency 
proposed  to  amend  the  final 
monographs  for  OTC  antacid  and 
stimulant  drug  products  and  to  amend 
the  tentative  final  monograph  for  OTC 
internal  analgesic  drug  products  to 
include  conditions  for  relief  of  hangover 
symptoms.  Similarly,  the  agency  found 
that  the  Panel's  recommended  claim  for 
relief  of  symptoms  of  upset  stomach  due 
to  overindulgence  in  food  and  drink 
overlaps  claims  in  the  antacid 
monograph.  Therefore,  the  agency 
proposed  to  amend  the  final  monograph 
for  OTC  antacid  drug  products  to 
include  appropriate  conditions  for  relief 
of  the  symptoms  of  upset  stomach  due 
to  overindulgence  in  food  and  drink.  In 
a  proposed  amendment  of  §  331.30  of 
the  antacid  final  monograph  (56  FR 
66754  at  66756.  December  24,  1991),  the 
agency  proposed  to  add  a  claim  for  the 
relief  of  upset  stomach  due  to 
overindulgence  in  food  and  drink  for  all 
antacid  ingredients,  including  sodium 
bicarbonate. 

Likewise,  in  a  proposed  amendment 
to  the  internal  analgesic  tentative  final    . 
monograph  (56  FR  66762  at  66764. 
December  24,  1991),  the  agency 
proposed  to  include  a  claim  for  relief  of 
symptoms  of  hangover  and  a  claim  for 
relief  of  symptoms  of  overindulgence  in 
food  and  drink  for  internal  analgesic/ 
antacid  combinations  proposed  in 
§  343.60(b)(2)  and  (b)(4).  At  that  time, 
the  agency  was  not  aware  of  the  number 
of  reports  of  adverse  efi^ects  associated 
with  ingestion  of  sodium  bicarbonate  for 
the  relief  of  gastrointestinal  distress. 
These  adverse  effects  include  the 
possibility  of  stomach  rupture  and,  in 
rare  cases,  death.  The  agency  has 
identified  several  other  problems  that 
could  occur  when  sodium  bicarbonate  is 
used  as  an  OTC  antacid.  These  include 
systemic  metabolic  alkalosis,  occurrence 
of  milk-alkali  syndrome,  increased 
sodium  load  for  certain  susceptible 
individuals,  and  the  overall  risk-to- 
benefit  ratio  of  sodium  bicarbonate  as  an 
OTC  antacid  drug  product.  Stomach 
rupture  and  additional  agency  concerns 
associated  with  sodium  bicariranate,  the 
literature  review,  and  the  case  reports 
that  demonstrate  these  adverse  effects 
are  discussed  elsewhere  in  this  issue  of 
the  Federal  Register  in  the  proposed 
amendment  to  the  antacid  final 
monograph  (part  331).  Based  on  a 
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review  of  these  reports  of  adverse 
effects,  the  agency  is  amending  the 
tentative  final  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  so  that  it  is 
consistent  with  proposed  changes  in  the 
antacid  final  monograph. 

II.  The  Agency's  Proposal  for  Revised 
Labeling  for  Sodium  Bicarbonate  in 
OTC  Internal  Analgesic,  Antipyretic, 
and  Antirheumatic  Combination  Drug 
Products 

The  case  reports  have  shown  that  the 
ingestion  of  sodium  bicarbonate  may 
cause  gastric  dilatation  and  rupture  of 
the  stomach,  particularly  if  the  stomach 
is  overly  full  from  food  or  drink.  The 
reports  indicate  that  this  problem  occurs 
vdth  dosage  forms  intended  to  be 
dissolved  in  liquid  before 
administration,  such  as  powders  or 
effervescent  granules  or  tablets. 
Accordingly,  the  agency  is  proposing 
separate  indications  in  §  343.60(b)  for 
OTC  internal  analgesic/antacid 
combination  drug  products  that  either 
do  or  do  not  contain  sodium  bicarbonate 
as  an  active  ingredient  intended  to  be 
dissolved  in  liquid  before 
administration.  Products  containing 
sodium  bicarbonate  intended  to  be 
dissolved  in  liquid  before 
administration  will  not  be  allowed  to 
include  a  claim  for  relief  of 
overindulgence  in  food  and  drink  or 
relief  of  hangover.  Proposed  labeling 
that  specifically  addresses  warnings  and 
directions  for  sodium  bicarbonate 
appears  in  the  amendment  to  the 
antacid  final  monograph,  elsewhere  in 
this  issue  of  the  Federal  Register.  A 
cross-reference  to  that  labeling  is 
proposed  in  the  internal  analgesic 
monograph. 

The  agency  has  examined  the 
economic  consequences  of  this 
proposed  rulemalJng  and  has 
determined  that  it  does  not  require 
either  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12866,  or 
a  regulatory  Hexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  This  rulemaking  for 
OTC  internal  analgesic/ antacid 
combination  drug  products  containing 
sodium  bicarbonate  as  an  antacid  active 
ingredient  is  not  expected  to  have  an 
impact  on  small  businesses.  The  final 
rule  will  impose  direct  one-time  costs 
associated  with  changing  product  labels, 
but  that  cost  is  estimated  to  be  less  than 
$1  million.  Also,  there  appears  to  be  a 
limited  number  of  products  involved. 
Manufacturers  will  have  6  months  after 
publication  of  the  final  rule  in  which  to 
implement  this  relabeling.  However, 
manufacturers  of  OTC  internal 
analgesic/antacid  combination  drug 


products  are  encouraged  to  voluntarily 
implement  this  labeling  as  of  the  date  of 
publication  of  this  proposal,  subject  to 
the  possibility  that  FDA  may  change  the 
wording  as  a  result  of  comments  filed  in 
^response  to  this  proposal.  Because  FDA 
is  encouraging  the  proposed  labeling 
changes  to  be  used  on  a  voluntary  basis 
at  this  time,  the  agency  advises  that 
manufacturers  will  be  given  ample  time 
after  publication  of  the  final  rule  to  use 
up  any  labeling  implemented  in 
conformance  with  this  proposal.  The 
impact  of  the  proposed  rule,  if 
implemented,  appears  to  be  minimal. 
Therefore,  the  agency  concludes  that  the 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12866. 
Further,  the  agency  certifies  that  this 
proposed  rule,  if  implemented,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  internal  analgesic/ 
antacid  combination  drug  products 
containing  sodium  bicarbonate  as  an 
antacid  active  ingredient.  Types  of 
impact  may  include,  but  are  not  limited 
to.  costs  associated  with  relabeling  or 
repackaging.  Conunents  regarding  the 
impact  of  this  rulemaking  on  OTC 
internal  analgesic/antacid  combination 
drug  products  should  be  accom.panied 
by  appropriate  documentation.  The 
agency  will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  determined  undeD21 
CFR  25.24(c)(6)  that  this  action  is  offt 
type  that  does  not  individually  or     \ 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
April  4, 1994,  submit  written  comments 
on  the  proposed  regulation  and  the 
agency's  economic  impact 
determination  to  the  Dockets 
Management  Branch  (address  above). 
Three  copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


List  of  Snbiects  in  21  CFR  Part  343 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  343,  as  proposed  in  the 
Federal  Register  of  December  24, 1991 
(56  FR  66762),  be  amended  as  follows: 

PART  34»-MTERNAL  ANALGESIC. 
ANTIPYRETIC.  AND  ANTIRHEUMATIC 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  343  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  503.  SOS. 
510.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  L'.S.C.  321,  351,  352.  353, 
355.  360.  371). 

2.  Section  343.60  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(4),  by 
adding  new  paragraph  (c)(2).  by 
redesignating  the  heading  in  paragraph 
(d)  introductory  text  as  paragraph  (d),  by 
redesignating  the  text  in  existing 
paragraph  (d)  introductory  text  as 
paragraph  {d)(l),  by  redesignating 
existing  paragraphs  (d)(1)  and  (d)(2)  as 
paragraphs  (d)(l)(i)  and  (d)(l)(ii). 
respectively,  and  by  adding  new 
paragraph  (d)(2)  to  read  as  follows: 

§343.80    Labetlng  of  pennttted 
comt>inatlon«  of  active  Ingredient*. 

•        •        *        •        * 

(b)«    •    * 

(2)  For  permitted  combinations 
identified  in  §343.20(b)(lh-ii)  AH 
combinations  except  those  containing 
sodium  bicarbonate  as  an  active 
ingredient  in  a  dosage  form  intended  to 
be  dissolved  in  liquid  before 
administration.  The  indications  are  the 
following:  "For  the  temporary  relief  of 
minor  aches  and  pains  unth"  (select  one 
or  more  of  the  following:  "heartburn." 
"sour  stomach."  or  "acid  indigestion") 
(which  may  be  followed  by:  "and  upset 
.stomach  associated  with"  (select  one  or 
more  of  the  following,  as  appropriate: 
"this  symptom."  "these  symptoms," 
"hangover,"  or  "overindulgence  in  food 
and  drink.")) 

(ii)  Any  combination  containing 
sodium  bicarbonate  as  an  active 
ingredient  in  a  dosage  form  intended  to 
be  dissolved  in  liquid  before 
administration.  The  indications  are  the 
following:  "For  the  temporary  relief  of 
minor  aches  and  pains  with"  (select  one 
or  more  of  the  following:  "heartburn," 
"sour  stomach,"  or  "acid  indigestion") 
(which  may  be  followed  by:  "and  upset 
stomach  associated  with"  (select  one  of 
the  following,  as  appropriate:  "this 
symptom"  or  "these  symptoms.")) 
These  products  may  not  bear  any  claims 
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that  relate  to  use  for  "overindulgence  in 
food  and  drink"  or  "hangover." 

*        •        •        •        • 

(4)  For  permitted  combinations 
identified  in  §  343.20(b)(3)— {i)  All 
combinations  except  those  containing 
sodium  bicarbonate  as  an  active 
ingredient  in  a  dosage  form  intended  to 
be  dissolved  in  liquid  before 
administration.  The  indications  are  the 
following:  "For  the  temporary  relief  of 
minor  aches  and  pains  with"  (select  one 
or  more  of  the  following:  "heartburn," 
"sour  stomach,"  or  "acid  indigestion") 
[which  may  be  followed  by:  "and  upset 
stomach  associated  with"  (select  one  or 
more  of  the  following,  as  appropriate: 
"this  symptom,"  "these  symptoms," 
"hangover,"  or  "overindulgence  in  food 
and  drink")]  and  "Also  may  be  used  for 
the  temporary  relief  of  minor  aches  and 
pains  alone"  (which  may  be  followed  by 
one  or  more  of  the  following:  ("such  as 
associated  with"  (select  one  or  more  of 
the  following:  "a  cold,"  "the  common 
cold,"  "sore  throat,"  "headache," 
"toothache,"  "muscular  aches," 
"backache,"  "the  premenstrual  and 
menstrual  periods"  (which  may  be 
followed  by:  "(dysmenorrhea)"),  or 
"premenstrual  and  menstrual  cramps" 
(which  may  be  followed  by: 
"(dysmenorrhea)")),  ("and  for  the  minor 
pain  from  arthritis"),  and  ("and  to 
reduce  fever.")) 


(ii)  Any  combination  containing 
sodium  bicarbonate  as  an  active 
ingredient  in  a  dosage  form  intended  to 
be  dissolved  in  liquid  before 
administration.  The  indications  are  the 
following:  "For  the  temporary  relief  of 
minor  aches  and  pains  with"  (select  one 
or  more  of  the  following:  "heartburn," 
"sour  stomach,"  or  "acid  indigestion") 
[which  may  be  followed  by:  "and  upset 
stomach  associated  with"  (select  one  of 
the  following,  as  appropriate:  "this 
symptom"  or  "these  symptoms")!  and 
"Also  may  be  used  for  the  temporjuy 
relief  of  minor  aches  and  pains  alone" 
(which  may  be  followed  by  one  or  more 
of  the  following:  ("such  as  associated 
with"  (select  one  or  more  of  the 
following:  "a  cold,"  "the  common 
cold,"  "sore  throat,"  "headache," 
"toothache,"  "muscular  aches," 
"backache,"  "the  premenstrual  and 
menstrual  periods,"  (which  may  be 
followed  by:  "(dysmenorrhea)"),  or 
"premenstrual  and  menstrual  cramps" 
(which  may  be  followed  by: 
"(dysmenorrhea)")),  ("and  for  the  minor 
pain  from  arthritis"),  and  ("and  to 
reduce  fever.")]  These  products  may  not 
bear  any  claims  that  relate  to  use  for 
"overindulgence  in  food  and  drink"  or 
"hangover." 


(c) 


(2)  For  permitted  combinations 
identified  in  §  343.20(b)(1)  and  (b)(3) 
containing  sodium  bicarbonate  as  an 
active  ingredient  in  a  dosage  form 
intended  to  be  dissolved  in  liquid  before 
administration.  The  warnings  in 
§  331.30(c)(8)  of  this  chapter  should  also 
be  used. 

(d)  Directions — (1)  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph.  When  the  time  intervals  or 
age  limitations  for  administration  of  the 
individual  ingredients  differ,  the 
directions  for  the  combination  product: 

(2)  For  permitted  combinations 
identified  in  §  343.20(b)(1)  and  (b)(3) 
containing  sodium  bicarbonate  as  an 
active  ingredient  in  a  dosage  form  . 
intended  to  be  dissolved  in  liquid  before 
administration.  The  directions  in 
§  331.30(e)(1)  of  this  chapter  should  also 
be  used. 

Dated:  November  3. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-2265  Filed  2-1-94;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  January  8,  1994 

Notification  Under  10  U.S.C.  2215  for  the  New  Independent 
States  (NIS)  of  the  Former  Soviet  Union. 


Memorandum  fior  the  Secretary  of  Defense 

Pursuant  to  ^ectioir  2215,  Title  10,  United  States  Code,  as  amended  by 
Section  1106  of  the  National  Defense  Authorization  Act  for  Fiscal  Year 
1994,  I  hereby  certify  that  making  available  the  funds  appropriated  under 
the  heading  "Operation  and  Maintenance,  Defense  Agencies"  in  the  Supple- 
mental Appropriations  for  the  NIS  of  the  Former  Soviet  Union  Act,  1993 
(Title  VI  of  Public  Law  103-87)  to  the  Agency  for  International  Development, 
Assistance  for  the  NIS  of  the  Former  Soviet  Union,  is  in  the  national  security 
interest  of  the  United  States. 

You  are  authorized  and  directed  to  submit  a  copy  of  this  certification  to 
the  appropriate  committees  of  the  Congress  and  to  arrange  for  its  publication 
in  the  Federal  Register. 


O^JUU»AAA'l^AMjdMSA/s /' 


IFR  Doc.  94-2588 
Filed  2-1-94;  12:52  pm) 
Billing  code  3195-01-M 


THE  WHITE  HOUSE, 
Washington,  January  8,  1994. 


^ 


Ediloral  note:  For  an  additional  memorandum  on  assistance  to  the  states  of  the  former  Soviet 
Union,  see  page  19  of  volume  30  of  the  Weekly  Compilation  of  Presidential  Documents. 


5073 


Rules  and  Regulations 


Federal  Registar 

Vol.  59.  No.  23 

Thursday,  February  3.  1994 


This  section  ol  the  FEDERAL  REGISTER 
contains  regulatory  documerrts  having  general 
applicability  and  legal  effect,  most  of  which 
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The  Code  of  Federal  Regulations  Is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  911  and  915 

[FV93-011-1IFR1 

Expenses  and  Assessment  Rates  for 
IMarketing  Orders  Covering  Limes  and 
Avocados  Grown  In  Rorida  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  Florida  Lime 
Administrative  Committee  and  the 
Avocado  Administrative  Committee 
(Committees)  under  Marketing  Orders 
911  and  915  for  the  1994-95  fiscal  year. 
The  Committees  are  responsible  for 
local  administration  of  the  marketing 
orders  which  regulate  the  handling  of 
Florida  limes  and  avocados. 
Authorization  of  these  budgets  enables 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  their  respective  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 

DATES:  EiTective  beginning  April  1. 
1994,  through  March  31, 1995. 
Comments  received  by  March  7, 1994, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456. 
room  2523-S,  Washington.  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 


Office  of  the  Docket  Clerk  during  regular 
business  hours.  S 

FOR  FURTHER  INFORMATION  CONTACT-^ 
Aleck  Jonas,  Southeast  Marketing  Field 
Office.  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  2276.  Winter 
Haven.  Florida  33883,  telephone  813- 
299-4770;  or  Gary  D.  Rasmussen, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  P.O.  Box 
96456,  Room  2523-S,  Washington,  DC 
20090-6456;  telephone  202-720-5331. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
911  (7  CFR  part  9111,  as  amended, 
regulating  the  handling  of  limes  grown 
in  Florida;  and  Mariieting  Agreement 
and  Order  Na  915  |7  CFR  part  915] 
regulating  the  handling  of  avocados 
grown  in  Florida.  These  agreements  and 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C  601-674]. 
hereinafter  referred  to  as  the  "Act." 

The  E)epartment  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  limes  and  avocados  grown  in 
Florida  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rates  as 
issued  herein  will  be  applicable  to  all 
assessable  Florida  limes  and  avocados 
handled  during  the  1994-95  fiscal  year, 
beginning  April  1. 1994.  through  March 
31. 1995.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  45  handlers 
of  limes  grown  in  Florida,  and 
approximately  40  producers  in  the 
regulated  area  who  are  subject  to 
regulation  under  the  lime  marketing 
order.  Also,  there  are  approximately  65 
handlers  of  avocados  grown  in  Florida, 
and  approximately  95  producers  in  the 
regulated  area  who  are  subject  to 
regulation  under  the  avocado  marketing 
order.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
S500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  lime  and  avocado  producers 
and  handlers  may  be  classified  as  small 
entities. 

The  lime  and  avocado  marketing 
orders,  administered  by  the  Department, 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  apply  to  all 
assessable  times  and  avocados  handled 
from  the  beginning  of  such  year.  Annual 
budgets  of  ex]}enses  are  prepared  by  the 
Committees,  the  agencies  responsible 
for  local  administration  of  their 
respective  marketing  orders,  and 
submitted  to  the  Department  for 
approval  Each  Committee  consists  of 
producers,  handlers  and  a  non-industry 
public  member.  They  are  familiar  with 
the  Committees'  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  Committees'  budgets  are 
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formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  limes  and 
avocados  (in  bushels).  Because  those 
rates  are  applied  to  actual  shipments, 
they  must  be  established  at  rates  which 
will  produce  sufficient  income  to  pay 
the  Committees'  expected  expenses.  The 
recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  Committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committees  will 
have  funds  to  pay  their  expenses. 

The  Florida  Lime  Administrative 
Committee  met  on  December  8, 1993, 
and  unanimously  recommended  1994- 
95  marketing  order  expenditures  of 
$89,697  and  an  assessment  rate  of  $0.16 
per  55-pound  bushel  of  limes.  In 
comparison,  1993-94  marketing  year 
budgeted  expenditures  were  $113,846, 
which  is  $24,149  more  than  the  $89,697 
recommended  for  this  fiscal  year.  The 
assessment  rate  of  $0.16  per  bushel 
remains  the  same  as  last  year's 
assessment  rate  of  $0.16.  The  major 
budget  categories  for  1994-95  are 
$28,000  for  administrative  staff  salaries 
and  $10,100  for  employee  benefits. 

Assessment  income  for  1994-95  is 
estimated  to  total  $64,000  based  on 
anticipated  fresh  domestic  shipments  of 
400.000  55-pound  bushels  of  limes. 
Interest  on  savings  is  expected  to  add  an 
additional  $2,000  to  income.  The 
assessment  and  Interest  income  will 
have  to  be  augmented  by  $23,697  from 
the  Committee's  reserves  to  provide 
adequate  funds  to  cover  budgeted 
expenses.  Sufficient  reserve  funds  are 
available  to  cover  the  projected  deficit. 
Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year  are  estimated  to  be 
$250,000.  These  reserve  funds  will  be 
within  the  maximum  permitted  by  the 
order  of  three  fiscal  years'  expenses. 

The  Avocado  Administrative 
Committee  also  met  on  December  8, 
1993,  and  unanimously  recommended 
1994-95  marketing  order  expenditures 
of  $97,000  and  an  assessment  rate  of 
$0.16  per  55-pound  bushel  of  avocados. 
In  comparison,  1993-94  marketing  year 
budgeted  expenditures  were  $113,846, 
which  is  $16,846  more  than  the  $97,000 
recommended  for  this  fiscal  year.  The 
assessment  rate  of  $0.16  per  bushel 
remains  the  same  as  last  year's 
assessment  rate  of  $0.16.  The  major 
budget  categories  for  1994-95  are 
$28,000  for  administrative  staff  salaries. 


$15,600  for  compliance,  and  $10,100  for 
employee  benefits. 

Assessment  income  for  1994-95  is 
estimated  to  total  $96,000  based  on 
anticipated  fresh  domestic  shipments  of 
600.000  55-pound  bushels  of  avocados. 
Interest  on  savings  is  expected  to  add  an 
additional  $1,000  to  income.  Sufficient 
reserve  funds  are  available  to  cover  any 
unexpected  shortfall  in  projected 
income.  Funds  in  the  reserve  at  the  end 
of  the  1994-95  fiscal  year  are  estimated 
to  be  $100,000.  These  reserve  funds  will 
be  within  the  maximum  permitted  by 
the  order  of  three  fiscal  years'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committees'  recommendations,  and 
other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1994-95  fiscal 
year  begins  on  April  1, 1994.  and  the 
marketing  orders  require  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  limes  and  avocados 
handled  during  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committees  at 
public  meetings;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects 

7  CFF  Part  91 1 

Limes.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 


7  CFR  Part  915 

Avocados.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Parts  911  and  915  are 
amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  parts  911  and  915  continues  to  read 
as  follows: 

Authority:  7  U.S.C  601-674. 
Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 


PART  911- 
FLORiOA 


-LIMES  GROWN  IN 


2.  Anew  §911.232  is  added  to  read 
as  follows: 

r 

$911,232    Expenses  and  Assessment  rate. 

Expenses  of  $89,697  by  the  Florida 
Lime  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.16  per  bushel  of  assessable  limes  is 
established  for  the  1994-95  fiscal  year 
ending  on  March  31, 1995.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

3.  A  new  §  915.232  is  added  to  read 
as  follows; 

§915.232    Expenses  and  Assessnfient  rate. 

Expenses  of  $97,000  by  the  Avocado 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.16  per  bushel  of  assessable  avocados 
is  established  for  the  1994-95  fiscal  year 
ending  on  March  31. 1995.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  January  25. 1994. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-2418  Filed  2-2-94;  8:45  am) 
BILUNC  CODE  M1(MK-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  93-^M-209-AD;  Amendnoent 
39-8814;  AO  94-03-07] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Cart>on  Brakes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
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applicable  to  certain  Boeing  Model  767 
series  airplanes.  This  action  requires 
inspections  of  the  brake  rod  inner 
cylinder  bolts  on  the  main  landing  gear 
(MLG)  wheels  and  brakes;  inspections  of 
certain  MLG  bushings;  installation  of 
retainer  plates  at  each  MLG  brake 
disconnect;  inspection  and  modification 
of  the  brake  rod  pin  assembly  at  each 
MLG  wheel;  repair  or  replacement  of 
discrepant  parts;  and  revision  of  the 
Airplane  Flight  Manual  (AFM),  as 
necessary.  This  amendment  is  prompted 
by  numerous  reports  of  brake  failure 
during  landing  and  during  a  low  energy 
rejected  takeoff.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  two  or  more  MLG  brakes,  which 
could  adversely  affect  the  stopping 
performance  of  the  airplane. 
DATES:  Effective  February  18. 1994. 

The  incorporatiort  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
18, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  4, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
209-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  from  Boeing  that 
certain  Model  767  series  airplanes, 
equipped  with  carbon  brakes,  have 
experienced  vibratory  conditions,  which 
resuhed  in  damage  or  failure  of  the 
brake  torque  rod  cross  bolts  and  pins. 
Recently,  one  operator  experienced  a 
two-brake  failure  on  a  low  energy 
rejected  takeoff,  whereas  previously, 
there  had  been  reports  of  two-brake 
failures  occurring  only  during  landings. 
To  date,  there  have  been  13  reported 
incidents  of  one-brake  failure  and  5 


incidents  of  a  two-brake  failure,  all  due 
to  the  vibratory  phenomenon.  This  type 
of  failure  could  result  in  the  loss  of  one 
or  two  brakes  (out  of  eight  total  brakes), 
depending  upon  the  location  of  the 
failure.  The  possibility  exists  that  more 
than  one  brake-couple  pair  could 
experience  simultaneous  failure  of  the 
cross  bolts  or  pins,  which  could  result 
in  the  loss  of  more  than  two  brakes. 

Boeing  has  advised  the  FAA  that  heat 
damage  resulting  from  high  vibrational 
loads  could  lead  to  fracture  of  the  brake 
rod  inner  cylinder  bolts.  If  this  should 
occur,  the  adjacent  brake  rods  would 
disconnect  from  the  inner  cylinder, 
causing  the  brakes  not  to  operate  at  two 
MLG  wheels.  As  a  result,  secondary 
damage  to  the  hydraulic  lines  and 
damage  to  wiring  and  the  airframe  could 
occur. 

Boeing  has  also  advised  the  FAA  that 
vibrations  during  braking  can  lead  to 
separation  of  the  brake  disconnect. 
Separation  of  brake  hoses  from  the 
brakes  would  increase  braking 
distances,  which  is  of  greatest  concern 
if  this  should  happen  during  a  rejected 
takeoff. 

Additionally,  Boeing  has  advised  the 
FAA  that  the  development  of  a  fracture 
in  a  cross  bolt  in  the  brake  rod  pin 
assembly  could  cause  the  brake  not  to 
operate  at  that  MLG  wheel.  The  brake 
rod  could  separate  from  the  brake 
housing,  permitting  the  brake  housing  to 
turn  on  the  axle.  Under  such  conditions, 
while  the  wheel  turns  and  brake 
pressure  is  applied,  rotation  of  the  brake 
housing  would  cut  the  hydraulic  line 
and  electrical  wires  attached  to  the 
brake. 

These  conditions,  if  not  corrected, 
could  adversely  affect  the  stopping 
performance  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-32 AOl  16. 
Revision  1,  dated  January  13, 1994,  that 
describes  procedures  for  repetitive 
surface  temper  etch  inspections  and 
fluorescent  magnetic  particle 
inspections  to  detect  cracks  or  thermal 
damage  of  the  existing  brake  rod  inner 
cylinder  bolts  on  the  MLG  ^^ieels  and 
brakes,  and  replacement  of  cracked  or 
damaged  bolts  with  new  or  serviceable 
bolts.  The  service  bulletin  also  describes 
procedures  for  performing  repetitive 
visual  inspections  to  detect  cracking  of 
the  inner  cylinder  fork  lug  bushings, 
and  the  brake  rod  bushings  at  the  inner 
cylinder  fork  lug  end,  and  repair  of 
cracked  bushings.  Accomplishment  of 
the  repetitive  inspections,  and 
replacement  or  repair  as  necessary,  will 
help  prevent  the  possibility  of  a  fracture 
developing  in  the  brake  rod  inner 
cylinder  bolts.  (The  service  bulletin 


limits  the  effectivity  to  Model  767  series 
airplanes  equipped  with  carbon  brakes.) 

The  FAA  nas  also  reviewed  and 
approved  Boeing  Alert  Ser\'ice  Bulletin 
767-32A0125.  dated  November  11, 

1993,  that  describes  procedures  for 
installation  of  retainer  plates  at  each 
MLG  brake  disconnect.  The  alert  service 
bulletin  also  describes  procedures  for 
adjustment  of  the  torque  of  the  "B"-nut 
on  the  hydraulic  line  connection  to  the 
disconnect  fitting.  Accomplishment  of 
the  installation  of  retainer  plates  at  each 
MLG  brake  disconnect  will  provide  an 
improved  installation  of  the  brake 
disconnect,  which  keeps  the  brake  hose 
connected  to  the  brake.  (The  alert 
service  bulletin  limits  the  effectivity  to 
Model  767  series  airplanes  equipped 
with  carbon  brakes,  line  positions  132 
through  518,  inclusive.) 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
32A0126,  Revision  1,  dated  January  13. 

1994,  that  describes  procedures  for 
performing  a  visual  inspection  of  the 
brake  rod  pin  assembly  at  each  MLG 
wheel  to  detect  cracks,  bronze  transfer, 
corrosion,  chrome  discoloration,  and 
areas  of  missing  chrome  plate; 
replacement  of  any  damaged  brake  rod 
pin  assembly;  modification  of  the  brake 
rod  pin  assembly;  installation  of  the 
modified  brake  rod  pin  into  the  brake 
housing  and  brake  rod;  and  installation 
of  a  new  brake  attach  pin  retainer 
configuration.  The  service  bulletin  also 
describes  a  visual  inspection  to  detect 
cracking,  deformation,  and/or  missing 
pieces  of  material  in  the  brake  housing, 
and  the  bushings  in  the  end  of  the  brake 
rod;  and  repair  or  replacement  as 
necessary.  Accomplishment  of  this 
inspection  and  modification  of  the  brake 
rod  pin  assembly  at  each  MLG  wheel, 
inspection  of  certain  MLG  bushings,  and 
replacement  or  repair  as  necessary,  will 
help  prevent  the  possibiHty  of  a  fracture 
developing  in  a  cross  bolt.  The 
manufacturer  has  installed  this 
modification  on  airplanes  (equipped 
with  carbon  brakes)  in  production, 
starting  at  line  number  519  and 
subsequent.  (The  service  bulletin  limits 
the  effectivity  to  Model  767  series 
airplanes  equipped  with  carbon  brakes, 
line  positions  132  through  518, 
inclusive.) 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  767  Series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  failure  of 
two  or  more  MLG  brakes,  which  could 
adversely  affect  the  stopping 
performance  of  the  airplane.  This  AD 
requires  the  following  actions: 

1.  Repetitive  surface  temper  etch 
inspections  and  fiuorescent  magnetic 
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particle  inspections  to  detect  cracks  or 
thermal  damage  of  the  existing  brake 
rod  inner  cyUnder  bolts  on  the  MLG 
wheels  and  brakes,  and  replacement  of 
cracked  or  damaged  bolts  with  new  or 
serviceable  bolts; 

2.  Repetitive  visual  inspections  to 
detect  cracking  of  the  inner  cylinder 
fork  lug  bushings  and  the  brake  rod 
bushings  at  the  irmer  cylinder  fork  lug 
end: 

3.  Installation  of  retainer  plates  at 
each  MLG  brake  discormect  and 
adjustment  of  the  torque  of  the  "B"-nut 
on  the  hydraulic  line  connection  to  the 
disconnect  Htting: 

4.  A  one-time  visual  inspection  of  the 
brake  rod  pin  assembly  at  each  MLG 
wheel  to  detect  cracks,  bronze  transfer, 
corrosion,  chrome  discoloration,  and 
areas  of  missing  chrome  plate; 
replacement  of  any  damaged  brake  rod 
pin  assembly  with  a  new  or  serviceable 
assembly;  modification  of  the  brake  rod 
pin  assembly;  installation  of  the 
modified  brake  rod  pin  into  the  brake 
housing  and  brake  rod:  and  installation 
of  a  new  brake  attach  pin  retainer 
configuration; 

5.  A  one-time  visual  inspection  to 
detect  cracking,  deformation,  and/or 
missing  pieces  in  the  bushings  in  the 
brake  bousing,  and  the  bushings  in  the 
end  of  the  brake  rod;  and 

6.  Subsequent  repair  or  replacement 
of  any  cracked  and/or  deformed 
bushings,  and/or  any  bushings  having 
missing  pieces  of  material. 

The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

This  AD  allows  operation  with  one- 
brake-deactivated  performance 
decrements  for  cracked  or  broken 
bushings,  for  operators  who  comply 
with  the  requirements  of  paragraphs  (a) 
through  (b)(3)  of  this  AD  within  the 
acceptable  compliance  timeframe. 

This  AD  allows  operation  with  two- 
brake-deactivated  performance 
decrements,  for  operators  who  have  not 
accomplished  the  requirements  of 
paragraphs  (a)  through  (b)(3)  of  this  AD 
within  the  acceptable  compliance 
timeframe.  For  those  operators,  this  AD 
requires  revising  the  Limitations  and 
Flight  Performance  Sections  of  the 
Airplane  Flight  Manual  (AFM)  to 
include  two-brake-deactivated 
performance  decrements.  Three  options 
are  providejj:  the  first  and  second 
options  are  simple,  conservative 
corrections;  the  third  option,  while 
more  comphcated,  can  provide  a  less 
penalizing  correction,  depending  uf>on 
the  conditions.  The  effect  of  this  AD  is 
to  ensure  that  flight  crews  are  advised 
of  the  potential  hazard  and  of  the 
procedures  to  address  it. 


The  applicability  of  this  AD  is  limited 
to  only  Model  767  series  airplanes 
equipped  with  cart>on  brakes. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Coounents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 

S)reced©d  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule,  biterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-20»-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
.national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  E)ocket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-03-07  Boeing:  Amendment  39-8814. 
Docket  93-NM-209-AD. 

Applicability.  Model  767  series  airplanes 
equipped  with  carbon  brakes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  two  or  more  MLG 
brakes,  which  could  adversely  affect  the 
stopping  performance  of  the  airplane, 
accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (f)  of 
this  AD,  within  60  days  after  the  effective 
date  of  this  AD,  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD  in  accordance  with 
Boeing  Service  Bulletin  767-32A0116. 
Revision  1.  dated  January  13. 1994: 

(1)  Perform  a  surface  temper  etch 
inspection  and  a  fluorescent  magnetic 
particle  inspection  to  detect  cracks  or 
thermal  damage  of  the  brake  rod  inner 
cylinder  bolts  on  the  main  landing  gear 
(MLG)  wheels  and  brakes  in  accordance  with 
the  service  bulletin.  As  a  result  of  these 
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inspections,  accomplish  either  paragraph 
(a)(l)(i)  or  (a)(l)(ii)  of  this  AD.  as  applicable: 

(i)  If  cracking  or  thermal  damage  is  found 
on  any  bolt:  Prior  to  further  flight,  replace  the 
existing  bolt  with  a  new  or  serviceable  bolt 
in  accordance  with  the  service  bulletin. 
Repeat  the  inspections  thereafter  at  intervals 
not  to  exceed  800  flight  cycles. 

(ii)  If  cracking  or  thermal  damage  is  not 
found  on  any  bolt:  Apply  finish  and  reinstall 
the  bolt  in  accordance  with  the  service 
bulletin.  Ref>eat  the  insjjections  thereafter  at 
intervals  not  to  exceed  800  flight  cycles. 

(2)  Perform  a  visual  inspection  to  detect 
cracking  of  the  inner  cylinder  fork  lug 
bushings  and  the  brake  rod  bushings  at  the 
inner  cylinder  fork  lug  end  in  accordance 
with  the  service  bulletin.  Repeat  that 
inspection  thereafter  at  intervals  not  to 
exceed  800  flight  cycles. 

(b)  For  airplanes  having  line  positions  132 
through  518.  inclusive:  Except  as  provided  in 
paragraph  (f)  of  this  AD.  within  60  days  after 
the  effective  date  of  this  AD.  accomplish 
paragraphs  (b)(1).  (b)(2).  and  (b)(3).  as 
follows: 

(1)  Install  the  retainer  plates  at  each  MLG 
brake  disconnect;  and  adjust  the  torque  of  the 
"B"-nut  on  the  hydraulic  line  connection  to 
the  disconnect  fitting;  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-32 AOl  25, 
dated  November  11, 1993. 

(2)  Remove  the  cross  bolt  from  the  brake 
housing  and  brake  rod  pin  assembly  at  each 
MLG  wheel;  remove  the  brake  rod  pin 
assembly;  perform  a  visual  inspection  of  the 
brake  rod  pin  assembly  to  detect  cracks, 
bronze  transfer,  corrosion,  chrome 
discoloration,  and  areas  of  missing  chrome 
plate;  prior  to  further  flight,  replace  any 
damaged  brake  rod  pin  assembly  with  a  new 
or  serviceable  assembly;  modify  the  brake  rod 
pin  assembly;  install  the  modi^ed  brake  rod 
pin  into  the  brake  housing  and  brake  rod;  and 
install  a  new  brake  attach  pin  retainer 
configuration;  in  accordance  with  Boeing 
Service  Bulletin  767-32A0126.  Revision  1, 
dated  )anuary  13. 1994. 

(3)  Perform  a  one-time  visual  inspection  to 
detect  cracking,  deformation,  and/or  a 
missing  piece  in  the  bushings  in  the  brake 
housing,  and  the  bushings  in  the  end  of  the 
brake  rod.  in  accordance  with  Boeing  Service 
Bulletin  767-32 AOl  26.  Revision  1.  dated 
January  13, 1994. 

(c)  For  any  bushing  that  is  found  broken 
and/or  any  bushing  that  is  found  having  a 
piece  missing  during  the  insi>ection(s) 
required  by  paragraphs  (a)(2)  and/or  (b)(3]  of 
this  AD.  accomplish  the  requirements  of 
either  paragraph  (c)(1)  or  (c)(2).  as  follows: 

(1)  Within  10  flight  cycles  after  detection, 
repair  or  replace  the  bushing  in  accordance 
with  the  appropriate  service  bulletin.  No 
performance  decrements  are  required  within 
the  first  10  flight  cycles  since  detection.  Or 

(2)  If  the  affected  bushing  has  not  been 
replaced  within  10  flight  cycles  after 
detection,  observe  one-brake-deactivated 
performance  decrements  in  accordance  with 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  until  replacement  of  the  affected 
bushing'  is  accomplished.  Operation  must  be 
performed  with  all  brakes  and  the  antiskid 
system  fully  functional,  while  operating  with 
one-brake-deactivated  performance 


decrements  for  broken  bushings  and/or  a 
bushing  with  a  missing  piece. 

(d)  For  any  bushing  that  is  found  to  be 
cracked  or  deformed  during  the  insp>ection(s) 
required  by  paragraphs  (a)(2)  and/or  (b)(3)  of 
this  AD,  accomplish  the  requirements  of 
either  paragraph  (d)(1)  or  (d)(2),  as  follows: 

(1)  Within  100  flight  cycles  since  detection, 
repair  or  replace  the  bushing  in  accordance 
with  the  appropriate  service  bulletin.  No 
performance  decrements  are  required  within 
the  first  100  flight  cycles  since  detection.  Or 

(2)  If  the  affected  bushing(s)  has  not  been 
replaced  within  100  flight  cycles  since 
detection,  observe  one-brake-deactivated 
performance  decrements  in  accordance  with 
the  FAA-approved  AFM  until  replacement  of 
the  affected  bushing  is  accomplished. 
Operation  must  be  performed  with  all  brakes 
and  the  antiskid  system  fully  functional, 
while  operating  with  one-brake-deactivated 
performance  decrements  for  cracked 
bushings. 

(e)  Operators  may  operate  beyond  60  days 
after  the  effective  date  of  this  AD  with  one- 
brake-deactivated  performance  decrements 
for  cracked  or  broken  bushings,  provided  that 
the  actions  required  by  paragraphs  (a) 
through  (b)(3)  of  this  AD  have  been 
accomplished. 

(f)  Revise  the  Limitations  and  Flight 
Performance  sections  of  the  FAA-approved 
AFM  (or  computer  generated  takeoff  weight 
tables)  to  include  the  following  information. 
(This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM.)  If  the  actions 
required  by  paragraphs  (a)  through  (b)(3)  of 
this  AD  have  not  been  accomplished  within 
60  days  after  the  effective  date  of  this  AD.  the 
following  two-brake-deactivated  performance 
decrements  must  be  observed  until  the 
actions  required  by  paragraphs  (a)  through 
(b)(3)  of  this  AD  have  been  accomplished. 
The  following  adjustments  reflect  takeoff  and 
landing  performance,  assuming  failure  of  two 
brakes.  Operation  must  be  performed  with  all 
brakes  operative  and  the  anti-skid  system 
operative. 

"Option  1 

(1)  Subtract  70.000  LB  (  31.750  KG)  from 
the  takeoff  limited  weight  (the  most  limiting 
(lowest)  of  maximum  certified,  obstacle 
clearance,  tire  speed,  brake  eneig\',  climb,  or 
field  length  limited  weight).  No  adjustment 
to  the  takeoff  spx;eds  for  the  resulting  weight 
is  required. 

(2)  Landing  Field  Length — Section  4.13  of 
the  Airplane  Flight  Manual:  Multiply  'all 
brakes  operative'  FAR  landing  field  length  by 
a  factor  of  1.20. 

(3)  Maximum  Quick  Turnaround  Weight — 
Section  4.13  of  the  Airplane  Flight  Manual: 
No  change  from  the  'all  brakes  operative' 
value. 

Option  2 

(1)  Field  Length  Limited  Weight — Section 
4.4  of  the  Airplane  Flight  Manual:  Reduce 
the  'all  brakes  operative'  field  length  limited 
weight  by  10.500  LB  (4,750  KG).  The 
maximum  allowable  takeoff  weight  is  the 
most  limiting  (lowest)  of  maximum  certified, 
climb,  obstacle  clearance,  tire  speed,  or  this 
adjusted  field  length  limited  weight. 

(2)  Reference  Vi,mcr)  Limited  Accelerate- 
Stop  Distance — Section  4.8  of  the  Airplane 


Flight  Manual:  Increase  the  reference  V„mc») 
limited  accelerate-stop  distance  by  1000  FT. 

(3)  Takeoff  Decision  Sj)eed,  Vi — Section 
4.7  of  the  Airplane  Flight  Manual:  Reduce  Vi 
by  the  following: 

Weights  below  330.000  LB  (150,000  KG): 

Subtract  4  knots 
Weights  at  or  above  330,000  LB  (150,000  KG): 

Subtract  3  knots 

If  the  resulting  V,  i$  less  than  Vi,mci:>. 
takeoff  is  permitted  with  V|  set  equal  to 
Vi(incj)  provided  the  corrected  accelerate-stop 
distance  available  exceeds  the  adjusted 
reference  Vnmcn  limited  accelerate-stop 
distance  from  Step  2. 

(4)  Brake  Energy  Limits — Section  4.7  of  the 
Airplane  Flight  Manual:  Reduce  the 
maximum  brake  energy  sp>eed  allowed  with 
all  brakes  operative  by  30  knots.  Verify  the 
scheduled  V|  is  less  than  the  reduced  Vmbe- 
If  not.  then  takeoff  weight  must  be  reduced. 

(5)  Landing  Field  Length — Section  4.13  of 
the  Airplane  Flight  Manual:  Multiply  'all 
brakes  operative'  FAR  landing  field  length  by 
a  factor  of  1.20. 

(6)  Maximum  Quick  Turnaround  Weight — 
Section  4.13  of  the  Airplane  Flight  Manual: 
No  change  from  the  'all  brakes  operative' 
value. 

Option  3 

Once  the  following  adjustments  to 
corrected  accelerate-stop  distance  and  Vmbe 
are  determined,  the  takeoff  weights  should  be 
calculated  in  the  normal  fashion  (using  these 
adjusted  data)  to  determine  the  maximum 
allowable  takeoff  weight. 

(1)  Corrected  Accelerate  Stop  Distance — 
Section  4.3  of  the  Airplane  Flight  Manual: 
Use  the  following  table  to  adjust  the 
corrected  accelerate-stop  distance. 


Corrected 

accel-stop 

distance 

(teet) 

Adjusted 

corrected 

acce^stop 

distarKe 

(leet) 

Adjusted 
corrected 
accel-stop 

distance 
(feet) 

Corrected 
accef-stop 

distance 
(feet) 

4,000 

5.000 

6.000 

7.000 

8,000 

9,000 

10,000 

11,000 

12  000 

3,420 
4,312 
5,206 
6.104 
7.005 
7,908 
8,815 
9.724 
10.637 

13.000 
14.000 
15,000 
16.000 
17,000 
18.000 
19.000 
20.000 

11.552 
12.470 
13.391 
14.315 
15,241 
16.171 
17.104 
18,039 

Linearly  interpolate  for  accelerate-stop 
distance  values  between  those  shown. 

(2)  Reference  V|,mc»)  Limited  Accelerate- 
Stop  Distance — Section  4.8  of  the  Airplane 
Flight  Manual:  Increase  the  reference  Vumct> 
limited  accelerate-stop  distance  by  500  FT. 

If  Vi  is  less  than  V|,mc,),  takeoff  is 
permitted  with  V|  set  equal  to  Vktcj., 
provided  the  corrected  accelerate-stop 
distance  available  exceeds  this  adjusted 
reference  V ,,„:»)  limited  accelerate-stop 
distance. 

(3)  Brake  Energy  Limits — Section  4.7  of  the 
Airplane  Flight  Manual:  Use  the  following 
table  to  adjust  the  maximum  brake  energy 
speed  allowed  with  all  brakes  operative  after 
correcting  for  runway  slope  and  wind. 
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AR  brake 

Adjusted 

All  brake 

AdjLSted 

op  Vmbe— 
KIAS 

KIAS 

OPVmbe— 
KIAS 

Vmbe- 
KIAS 

100 

84.2 

170 

141.4 

110 

92.4 

180 

149.6 

120 

100.6 

190 

157.8 

130 

108.7 

200 

166.0 

140 

116.9 

210 

174.2 

150 

125.1 

220 

182.3 

160 

133.3 

Linearly  interpolate  for  Vmbe  values 
between  those  shown. 

(4)  Landing  Field  Length — Section  4.13  of 
the  Airplane  Flight  Manual:  Multiply  'all 
brakes  operative'  FAR  landing  field  length  by 
a  factor  of  1.20. 

(5)  Maximum  Quick  Turnaround  Weight — 
Section  4.13  of  the  Airplane  Flight  Manual: 
No  change  from  the  'all  brakes  operative' 
value." 

(g]  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AC»).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACX). 

Note:  InfbrmatloD  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACX). 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-32A0116, 
Revision  1,  dated  January  13. 1994:  Boeing 
Alert  Service  Bulletin  767-32A0125,  dated 
November  11, 1993;  and  Boeing  Service 
Bullethi  767-32 AOl 26,  Revision  1.  dated 
January  13, 1994.  This  ttKorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC 

())  This  amendment  becomes  effective  on 
Febriary  18,  1994. 

Issued  in  Renton.  Washington,  on  January 
27,  1994. 

DarreU  M.  Pederson, 

Actjng  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-2336  Filed  2-2-94;  8:45  am| 

BILUNG  CODE  «t1«-1>-U 


14  CFR  Part  39 

[Docket  No.  94  WM  04  AD;  Amendment 
39-8809;  AD  94-4)3-03] 

Airworthiness  Directives:  Lockheed 
Model  382,  382B,  382E.  382F.  and  382Q 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Lockheed  Model 
382.  382B.  382E.  382F.  and  382C  series 
airplanes.  This  action  requires 
inspections  to  detect  loose,  missing,  or 
deformed  fasteners  in  the  upper  truss 
mounts  of  certain  engines,  inspections 
to  detect  cracking  in  the  associated 
tangs,  and  replacement  of  damaged 
parts  with  new  or  serviceable  parts.  This 
amendment  is  prompted  by  a  report  of 
fatigue  cracking  of  the  upper  tang  of  the 
truss  mounts.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
midtiple  failures  of  the  upper  truss 
mounts  due  to  the  problems  associated 
with  fatigue  cracking,  which  could 
adversely  affect  the  integrity  of  the 
engine  mount  structure. 
DATES:  Effective  February  18.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  . 

regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
18.  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or^before 
April  4.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
04-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Lockheed 
Western  Export  Company  (LWEC).  Zone 
0755,  86  South  Cobb  Drive.  Marietta. 
Georgia  30063-0755.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
suite  210C.  1669  Phoenix  Parkway, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer, 
Flight  Test  Branch,  ACE-160A.  FAA. 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  suite  210C, 


1669  Phoenix  Parkway,  Atlanta,  Georgia 
30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SUPPLEMCNTARY  INFORMATION:  Recently, 
the  operator  of  Lockheed  Model  C-130 
(military)  series  airplanes  reported  that, 
during  routine  maintenance  inspections, 
the  truss  mounts  on  the  upper  tangs  on 
the  outboard  engines  of  several 
airplanes  were  found  to  be  cracked. 
These  airplanes  had  accumulated 
between  9,000  and  14.000  total  hours 
time-in-service.  Since  these  military 
airplanes  are  typically  subjected  to  more 
rigdrous  flight  operations  (such  as  low 
level  penetration,  air  drop,  and  soft 
landings  during  training  mis.sions)  than 
their  civilian  aircraft  counterparts,  the 
fatigue  life  of  the  components  on  these 
military  airplanes  are  affected  more 
adversely.  These  findings  of  cracking, 
which  have  been  attributed  to  fatigue, 
were  found  in  the  upper  attach  fittings 
between  the  engine  truss  mounts  and 
the  front  wing  spars.  This  cracking 
occurred  in  the  tangs  that  penetrate  the 
front  wing  spars  and  progressed  to  the 
point  of  overload  failure. 

Similar  cracking  was  also  found  on  a 
civilian  Model  382G  series  airplane  that 
had  accumulated  approximately  23.000 
total  hours  time-in-service. 

Complete  fracture  of  a  single  upper 
truss  mount  would  not  adversely  affect 
the  fail-safe  structure  of  the  airplane: 
however,  the  effect  on  the  fatigue  life  of 
the  remaining  upper  truss  mount  is 
unknown  at  this  time.  Additional 
failures  of  ihe  upper  truss  mount,  if  not 
corrected,  could  adversely  affect  the 
integrity  of  the  engine  mount  structure. 

The  engine  mountings  on  the  militarj' 
Model  C-130  and  the  civilian  Model 
382C  series  airplanes  are  identical  in 
design  to  the  mountings  on  civilian 
Model  382.  3828.  382E,  and  382F  series 
airplanes  on  which  the  outer  wings  have 
been  replaced  in  accordance  with 
Manufacturing  End  Product  (MEP)  12R/ 
13R  or  MEP  9T/10T.  Although  cracking 
has  not  been  found  on  these  specific 
civilian  airplanes,  the  FAA  has 
determined  that  those  airplanes  could 
be  subject  to  the  same  type  of  fatigue 
cracking  in  the  subject  engine  mounts 
that  was  found  in  the  military  airplanes 
and  in  the  civilian  Model  382G  series 
airplane. 

Additionally,  although  cracking  has 
been  detected  only  on  the  engine 
mounts  of  the  niunber  one  engine,  the 
FAA  has  determined  that  fatigue  could 
similarly  stress  the  engine  mountings  of 
both  outboard  (number  one  and  number 
four)  engines,  and  that  consequent 
fatigue  cracking  is  likely  to  occur  on  the 
mountings  of  both  engines. 

The  FAA  has  reviewed  and  approved 
Lockheed  Alert  Service  Bulletin  A382- 
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71-19-A82-687.  dated  December  23. 
1993,  that  describes  procedures  for 
inspections  to  detect  loose,  missing,  or 
deformed  fasteners,  and  cracking  of  the 
upper  tangs  of  the  truss  mounts  on  the 
outboard  engines. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Lockheed  Model  382, 
382B.  382E,  382F.  and  382G  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  multiple 
failures  of  the  upper  truss  mounts, 
which  could  adversely  affect  the 
integrity  of  the  engine  mount  structure. 
This  AD  requires  repetitive  general 
visual  inspections  to  detect  loose, 
missing,  or  deformed  fasteners  on  the 
inboard  and  outboard  upper  truss 
mounts  of  the  number  one  and  number 
four  (left  and  right  outboard)  engines, 
and  repetitive  general  visual  inspections 
to  detect  cracking  in  the  upp>er  tangs  of 
the  truss  mounts  of  these  engines.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

This  AD  also  requires  replacement  of 
loose,  missing,  or  deformed  fasteners 
with  new  or  serviceable  fasteners,  and 
replacement  of  cracked  truss  mount 
upper  tangs  with  new  or  serviceable 
tangs. 

This  is  considered  to  be  interirfi 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited  - 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  wrhether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-04-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
n.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-03-03  Locldwed:  Amendment  39-8809. 
Docket  94-NM-04-AD. 

Applicability:  Model  382.  382B,  382E.  and 
382F  series  airplanes  having  serial  numbters 
3946  through  4512.  inclusive,  on  which  the 
outer  wings  have  been  replaced  in 
accordance  with  Manufacturing  End  Product 
(MEP)  12R/13R  or  MEP  9T/10T;  and  Model 
382G  series  airplanes  having  serial  numbers 
4561  through  5225.  inclusive;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  multiple  failures  of  the  upper 
truss  mounts.  %vfaich  could  adversely  affect 
the  integrity  of  the  engine  mount  structure, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15,000  total 
hours  time-in-service  since  wing  replacement 
(for  Model  382.  382B,  382E.  and  382F  series 
airplanes  on  which  the  outer  wings  have 
been  replaced  in  accordance  with  MEP  12R/ 
13R  or  MEP  9T/10T);  or  prior  to  the 
accumulation  of  15,000  total  hours  time-in- 
service  (for  Model  382G  series  ariplanes);  or 
within  30  days  after  the  effective  date  of  this 
AD:  whichever  occurs  later  Accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD.  Repeat  the  specified  inspections 
thereafter  at  intervals  not  to  exceed  300  hours 
time-in-service  or  100  landings,  whichever 
occurs  later. 

(1)  Perform  a  general  visual  inspection  to 
detect  loose,  missing,  or  deformed  fasteners 
on  the  inboard  and  outboard  upper  truss 
mounts  of  the  number  one  and  number  four 
(left  and  right  outboard)  engines,  in 
accordance  with  Lockheed  Alert  Serv-ice 
Bulletin  A382-71-19/A82-687,  dated 
December  23, 1993.  If  any  loose,  missing,  or 
deformed  fastener  is  found,  prior  to  further 
flight,  replace  it  with  a  new  or  serviceable 
fastener  in  accordance  with  Hercules 
Structural  Repair  Manual.  Document  Number 
SMP  583. 

(2)  Perform  a  general  visual  inspection  to 
detect  cracking  of  the  truss  mount  upper 
tangs  of  the  number  one  and  number  four 
engines  in  accordance  with  Ixtckheed  Alert 
Service  Bulletin  A382-71-19/A82-687, 
dated  December  23. 1993.  If  cracking  is 
detected  in  any  truss  mount  upper  tang,  prior 
to  further  flight,  replace  it  with  a  new  or 
serviceable  tang  in  accordance  with  Hercules 
Structural  Repair  Manual.  Document  Number 
SMP  583,  or  In  accordance  with  a  method 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  FAA,  Small 
Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  tlie  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  h« 
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used  if  approved  by  the  Manager,  Atlanta 
ACXD.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of  ^ 

compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Atlanta  ACX). 

(c)  Sfjecial  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
oi>erate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspections  shall  be  done  in 
accordance  with  Lockheed  Alert  Service 
Bulletin  A382-71-19/A82-€87,  dated 
December  23. 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Lockheed  Western  Export 
Company  (LWEC),  Zone  0755,  86  South  Cobb 
Drive.  Marietta,  Georgia  30063-0755.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton.  Washington;  or  at  the,  FAA, 
Small  Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  suite  210C,  1669  Phoenix 
Parkway.  Atlanta,  Georgia:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
Febr-iary  18. 1994. 

Issued  in  Renton,  Washington,  on  January 
21,  1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-1691  Filed  2-2-94,  8:45  am] 

BILUNQ  CODE  4910-13-U 


14  CFR  Part  71 

(Airspace  Docket  No.  91-ANM-16] 

Alteration  of  Jet  Routes;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
description  of  Jet  Route  J-54.  located  in 
vicinity  of  Idaho  and  Oregon,  published 
in  the  Federal  Register  on  September 
10, 1993.  That  final  rule  removed  Boise, 
ED,  from  the  description  of  J-54  to 
improve  existing  air  traffic  control 
(ATC)  route  continuity  on  fretjuently 
used  high  altitude  routes.  However, 
during  recent  flight  checks  of  J-54,  it 
was  determined  that  Boise,  ID,  should 
be  reinstated  and  the  jet  route  segment 
from  Cherokee,  WY,  to  Laramie,  VVY, 
should  be  removed  due  to  lack  of 
frequency  protection  in  the  extended 
service  volume.  This  action  reflects  the 
restoration  of  Boise,  ID,  and  the  removal 
of  the  jet  route  segment  from  Cherokee, 


WY,  to  Laramie,  WY,  in  the  description 
of  J-54. 

EFFECTIVE  DATE:  0701  UTC.  March  9, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
September  10,  1993,  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  that  alters  several 
jet  routes  located  in  Colorado,  Idaho, 
Kansas,  Nebraska,  South  Dakota,  Utah, 
■  Wyoming,  and  Oregon  to  coincide  with 
the  scheduled  opening  date  of  the  new 
Denver  International  Airport  (58  FR 
47633).  However,  during  recent  flight 
checks  of  jet  route  J-54,  it  was 
determined  that  Boise,  ID,  should  be 
reinstated  and  the  jet  route  segment 
from  Cherokee,  WY,  to  Laramie,  VVY, 
should  be  removed  due  to  lack  of 
frequency  protection  in  the  extended 
service  volume.  This  action  reflects  the 
reinstatement  of  Boise,  ID,  and  the 
removal  of  the  segment  from  Cherokee, 
VVY,  to  Laramie,  WY,  in  the  description 
of  J-54,  which  becomes  effective  on 
March  9, 1994. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  September  10,  1993  (58 
FR  47633),  and  the  description  in  FAA 
Order  7400.9A,  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows: 

§71.1    [Corrected] 

On  page  47634,  in  the  second  column, 
the  description  for  J-54  is  corrected  to 
read  as  follows: 

J-54    ICoirected] 

From  Tatoosh,  WA,  via  OU-mpia,  WA; 
Baker.  OR;  Boise.  ID;  to  Pocatello,  ID. 

Issued  in  Washington,  DC,  on  January  27, 
1994. 
Willis  C.  NeUon. 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  94-2398  Filed  2-2-94;  8:45  am) 

BILUNG  CODE  4»10-13-M 


14  CFR  Part  95 

[Docket  No.  27593;  Amdt  No.  381] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  March  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
SerVice,  Federal  Aviation 
Ad"ministration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-B277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  Part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  fiight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  night  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  1  find  that  notice 


Federal  Register  /  Vol.  59.  No.  23  /  Thursday,  February  3,  1994  /  Rules  and  Regulations        5081 


and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore— (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC  on  Januaiy  26, 
1994. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  April  1. 1993: 

PART  95-{AMENDED] 

1.  Authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348. 1354.  and  1510; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

(Amendment  381  Effective  Date,  March  3.  1994] 


From 


To 


MEA 


§95.6019  VOR  Federal  Atnway  19— ts  Amended  to  Read  In  Part 

Billings.  MT  VORTAG  •9700-MRA  'Shela.  MT  FIX 

SE  BND 

NW  BND  

§95.6068  VOR  Federal  Airway  6S-IS  Amended  to  Read  In  Part 

Corona,  NM  VORTAG  Horxis,  NM  FIX  

Hoods,  NM  FIX  • Ctiisum,  NM  VORTAG 

NW  BND  „ 

SE  BND 

§95.6083  VOR  Federal  Airway  83—18  Amended  to  Read  in  Part 

Chisum,  NM  VORTAG  Honds,  NM  FIX 

NW  BND  

SE  BND 

§95.6120  VOR  Federal  Airway  120— to  Amended  to  Read  In  Part 
Dupree,  SO  VORTAG  'S/OO-MOCA  „...     Pierre.  SD  VORTAG  _ 

§95.6178  VOR  Federal  Airway  178—18  Amended  to  Read  In  Part 

Maudd.  KY  FIX  'SOOO-MRA *McFee.  KY  FIX  

McFee.  KY  FIX  _ „ Lexington.  KY  VORTAG  

§95.6220  VOR  Federal  Airway  220— 4s  Anwnded  to  Read  in  Part 

Watertown.  SD  VORTAG  •3900-MOCA  _ ,_.    Fargo,  ND  VORTAG  

§95.6252  VOR  Federal  Airway  252— is  Amended  to  Read  in  Part 

DuPont.  DE  VORTAG .';...... Rot)t)insville.  NJ  VORTAG  

§9^265  VOR  Federal  Ainway  265—18  Amended  to  Read  In  Part 

Krant.  MD  FIX  Westminster,  MD  VOR/DME 

§95.6291  VOR  Federal  Airway  291—18  Amended  to  Read  in  Part 

Chisum.  NM  VORTAG  „„ Dupal,  NM  FIX 

NW  BND 

SE  BND _ 

§95.6339  VOR  Federal  Airway  339— Is  Amended  to  Read  In  Part 

Hazard.  KY  VOR/DME  'SOOO-MRA 'Trent.  KY  FIX 

Trent  KY  FIX  •5000-MRA  "Masse,  KY  FIX  

Masse,  KY  FIX  'SOOG-MRA *Sprow,  KY  FIX 

Sprow.  KY  FIX  Falmouth,  KY  VOR/DME  

§95.6517  VOR  Federal  Airway  517— Is  Amended  to  Read  in  Part 

London,  KY  VORTAG  •5000-MRA  'Logic,  KY  FIX  

Logic.  KY  FIX  'SOOO-MRA  'Godel,  KY  FIX 

Codel,  KY  FIX  *5000-MRA  'Nouns,  KY  FIX 

Nouns,  KY  FIX Falmouth,  KY  VOR/DME  


6100 
7700 

9500 

9500 
6500 


9500 
6500 

•4300 

5000 
5000 

•5000 

2000 

2600 


9500 
6000 

4000 
3000 
3000 
3000 

3300 
2800 
2800 
2800 


From 

To 

MEA 

MAA 

§95.7201  Jet  Route  No.  201 

Myton.  UT  VORTAG  

la  Deleted 

Sirly,  WY  FIX  

29000 

45000 
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From 

To 

MEA 

MAA 

Sirty,  WY  FIX 

ScottsWun.  NE  VORTAC  •18000 

45000 

45000 

•COP  Measured  From  OCS  VORTAC. 


[FR  Doc.  94-2396  Filed  2-2-94;  8:45  am) 
BILUNQ  CODE  4*10-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Final  Rule  and  Rule  Amendments 
Concerning  Composition  of  Various 
Self-Regulatory  Organization 
Governing  Boards  and  Ma]or 
Disciplinary  Committees 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule,  which  was 
published  Tuesday,  July  13. 1993.  {58 
FR  37644).  The  rule  implemented  the 
statutory  directives  of  sections  5a.  8c, 
and  17  of  the  Commodity  Exchange  Act 
as  amended  by  section  206  of  the 
Futures  Trading  Practices  Act  of  1992 
and  established  various  requirements 
with  respect  to  the  composition  of  self- 
regulatory  organization  governing 
boards  and  major  disciplinary 
committees. 

EFFECTIVE  DATE:  February  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  N\V., 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  that  is  the  subject  of 
this  correction  amended  chapter  I  of 
title  17  of  the  Code  of  Federal 
Regulations  by  adding  §  1.64, 
Composition  of  various  self-regulatory 
organization  governing  boards  and 
major  disciplinary  committees,  on  the 
effective  date. 

Need  for  Correction 

As  published,  the  final  rule  contains 
a  typographical  error  which  is  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  July 
13, 1993  of  the  final  rule,  which  was  the 
subject  of  FR  Doc.  93-16525.  is 
corrected  as  follows: 


§1.64    [Corrected] 

On  page  37654.  in  the  second  column, 
in  §  1.64,  paragraph  (b)  introductory 
text,  line  six,  the  section  designation 
"5(a)(12)(A)"  is  corrected  to  read 
••5a(a)(12)(A)". 

Issued  in  Washington,  DC,  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-2140  Filed  2-2-94;  8:45  am) 

BILUNO  CODE  e351-01-M 


17  CFR  Part  4 

Commodity  Pool  Operators;  Exclusion 
for  Certain  Otherwise  Regulated 
Persons  From  the  Definition  of  the 
Term  "Commodity  Pool  Operator" 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule,  which  was 
published  Wednesday,  August  18. 1993, 
(58  FR  43791)  concerning  commodity 
pool  operators. 

EFFECTIVE  DATE:  February  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  amended  Regulation 
§  4.5  on  the  effective  date  by  excluding 
certain  otherwise  regulated  persons 
from  the  definition  of  the  term 
"commodity  pool  operator." 

Need  for  Correction 

As  pubUshed.  the  authority  citation 
for  the  final  rule  contains  a 
typographical  error  which  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  18, 1993  of  the  final  rule,  which 
was  the  subject  of  FR  Doc.  93-19812.  is 
corrected  as  follows: 

PART  4— [CORRECTED] 

On  page  43793.  in  the  first  column, 
item  1  is  corrected  to  read: 


The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  4.  6b,  6c.  61,  6m. 
6n,  6o,  12a.  and  23. 

Issued  in  Washington.  DC,  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  94-2142  Filed  2-2-94;  8:45  am) 

BILUNC  CODE  e351-01-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  12, 102,  and  134 

[T.D.  94-4] 
RIN  1515-AB34 

Rules  for  Determining  the  Country  of 
Origin  of  a  Good  for  Purposes  of 
Annex  311  of  the  North  American  Free 
Trade  Agreement;  Corrections 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Interim  regulations;  corrections. 

SUMMARY:  This  document  makes 
corrections  to  the  interim  regulations 
(T.D.  94—4),  which  were  published 
Monday,  January  3,  1994  (59  FR  110). 
That  document  established  the  interim 
rules  for  determining  the  country  of 
origin  of  certain  goods  for  purposes  of 
Annex  311  of  the  North  American  Free- 
Trade  Agreement,  as  implemented 
under  the  North  American  Free-Trade 
Agreement  Implementation  Act  (Act) 
(Pub.  L.  103-182,  107  Stat.  437 
(December  8, 1993)). 

EFFECTIVE  DATES:  These  corrections  are 
effective  January  1,  1994.  Comments 
must  be  received  on  or  before  April  4, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Gethers,  Office  of  Regulations 
and  Rulings  (202^82-6980). 

SUPPLEMENTARY  INFORMATION: 

Background 

Treasury  Decision  (T.D.)  94-4, 
published  in  the  Federal  Register  (59 
FR  110)  on  January  3,  1994.  contains  the 
interim  regulations  that  represent 
fulfillment  of  the  obligations  of  the 
United  States  under  Paragraph  1  of 
Annex  311  of  the  North  American  Free- 
Trade  Agreement  (NAFTA),  as 
implemented  under  the  North  American 
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Free-Trade  Agreement  Implementation 
Act  (Act)  (Pub.  L.  103-182.  107  Stat.  437 
(December  8, 1993)). 

This  document  corrects  some  errors 
published  in  T.D.  04  4,  which  did  not 
represent  a  proper  transcription  from 
the  final  version  of  edited  drafts  of  the 
rules.  Accordingly,  some  changes  are 
made  to  remedy  these  transcription 
errors.  (An  example  of  a  transcription 
error  was  the  inadvertent  omission  of 
many  tariff  shift  rules  in  §  102.20(f)). 
Other  changes,  also,  are  necessary  to 
correct  typographical  errors,  which  if 
left  uncorrected  can  have  the  effect  of 
changing  the  meaning  of  a  specific 
provision.  None  of  these  corrections, 
however,  represent  a  change  of  position 
by  Customs  with  respect  to  any  of  the 
rules  published  in  T.D.  94—4. 

Corrections  of  Publication 

Accordingly,  the  publication  on 
January  3, 1994  of  the  interim 
regulations  (T.D.  94-4)  (59  FR  110)  is 
corrected  as  set  forth  below. 

Corrections  to  the  Background  Section 

1.  On  page  110,  in  the  second  column 
under  the  heading  Section  102.1 
Definitions,  the  paragraph  is  corrected 
to  read: 

Section  102.1,  "Definitions",  sets 
forth  the  definitions  of  terms  that  will 
be  used  in  part  102.  It  is  of  note  that 
some  of  the  defined  terms,  such  as 
"wholly  obtained  or  produced"  in 
paragraph  (g)  will  be  used  only  in 
§  102.11,  "General  Rules",  while  other 
terms,  such  as  the  definition  for  "simple 


assembly."  in  paragraph  (o)  will  be  used 
in  several  sections  in  this  part, 
including  in  many  of  the  specific  rules 
in  §  102.20.  Of  special  note  is  the 
definition  of  "material",  another  term 
that  is  used  throughout  this  part.  Under 
paragraph  (1).  the  term,  "material"  is 
defined  as  including  "parts", 
"ingredients",  "subassemblies",  and 
"components",  terms  which  are  used  in 
various  contexts  throughout  this  part. 

2.  On  page  111.  in  the  second  column, 
under  the  heading  Secf/on  102.13    De 
Minimis,  in  line  16,  the  reference 

"§  102.18"  is  corrected  to  read 
"§102.20". 

3.  On  page  112,  in  the  first  column, 
under  the  heading  Section  102.18 
Rules  of  Interpretation,  in  the  second 
paragraph,  in  line  9,  the  words  "or 
failing  to  be  classified  as  complete 
finished  by  virtue  of  this  rule"  in  the 
parenthetical  text  are  corrected  to  read 
"or  is  classified  as  complete  or  finished 
by  virtue  of  this  rule". 

Corrections  to  the  Interim  Regulations 

4.  On  page  113,  in  the  second  column, 
in  §  102.1.  paragraph  (a)  is  corrected  to 
read: 

(a)  Advanced  in  Value.  "Advanced  in 
value"  means  an  increase  in  the  value 
of  a  good  as  a  result  of  production  with 
respect  to  that  good,  other  than  by 
means  ot*those  "minor  processing" 
operations  described  in  paragraphs 
(m)(5),  (m)(6),  and  (m)(7)  of  this  section. 

5.  On  page  113,  in  the  third  column, 
in  §  102.1,  paragraph  (i)  is  corrected  to 
read: 


(i)  Improved  in  Condition.  "Improved 
in  condition"  means  the  enhancement 
of  the  physical  condition  of  a  good  as 
a  result  of  production  with  respect  to 
that  good,  other  than  by  means  of  those 
"minor  processing"  operations 
described  in  paragraphs  (m)(5),  (m)(6), 
and  (m)(7)  of  this  section. 

6.  On  page  114: 

a.  In  the  second  column,  in  §  102.11, 
paragraph  (c).  in  line  2.  the  reference 
"paragraph  (b)(1)  or  (2)"  is  corrected  to 
read  "paragraph  (a)  or  (b)";  and 

b.  In  the  third  column,  in  §  102.11. 
paragraph  (d).  in  line  3.  the  reference 
"paragraph  (b)(1)  through  (3)"  is 
corrected  to  read  "paragraphs  (a) 
through  (c)". 

7.  On  page  115.  in  the  first  column. 
§  102.14  is  corrected  to  read: 

§  1 02. 1 4    Goods  returned. 

No  good,  last  advanced  in  value  or 
improved  in  condition  outside  the 
United  States  has  United  States  origin. 
If  under  any  other  provision  of  this  part 
such  a  good  is  determined  to  be  a  good 
of  the  United  States,  that  determination 
will  be  disregarded  and  the  countr>'  of 
origin  of  the  good  will  be  the  last  foreign 
country  in  which  the  good  was 
advanced  in  value  or  improved  in 
condition. 

8.  In  §102.20: 

a.  On  page  134.  the  entr>'  for  8448.19 
is  removed  in  its  entirety; 

b.  On  page  134.  the  table  entry  for 
8469.10-8469.39  is  removed  in  its 
entirety,  and  added,  in  its  place,  is  the 
following: 


HTSUS 


Tariff  shift  and/or  other  requirements 


(P) 


Section  XVI:  Chapters  84  through  85 


8469.10 A  change  to  sut)heading  8469.10  from  any  other  sut)heading. 

8469.21-8469.39 A  change  to  subheading  8469.21  through  8469.39  from  any  subheading  outside  that  group. 


c.  On  page  139,  the  second  table  entry  for  9507.10-9507.30  is  removed  in  its  entirety;  the  table  entry  for  9504. 10- 
9506.99  is  removed  in  its  entirety,  and  added,  in  its  place,  is  the  following: 


HTSUS 


Tariff  shift  and/Of  other  requirements 


(t) 


Section  XX:  Chapters  94  through  96 


9504.10-950629     A  ctiange  to  subheading  9504.10  tfvough  9506  29  from  any  other  subheadir>g,  including  within  that  group. 

9506.31   A  change  to  subheading  9506.31  from  any  otfier  suljheading,  except  from  subheading  9506.39. 

9506.3P-9506.99     A  change  to  sut>heading  9506.39  through  9506.99  from  any  other  sutjheading,  including  within  that  group. 
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d.  Beginning  on  page  116  and  on  appropriate  pages  thereafter,  the  following  table  entries  are  corrected  to  read 
es  follows: 


HTSUS 


Tariff  shift  arKl/or  other  requrements 


(a) 


Section  I:  Chapters  1  through  5 


0305.30  A  chaf>ge  to  subheading  0305.30  from  any  other  subheading,  except  from  filtets  of  heading  0304. 

0305.41-0305.69     A  change  to  subheacftng  0305.41  through  0305.69  from  any  other  chapter. 

0403.90  A  change  to  sut)headirKj  0403.90  from  anv  other  cfiaoter:  or  A  chanqe  to  sour  cream,  or  kephir  from  anv  other  product  of 

Chapter  4. 


(d) 


Section  IV:  Chapters  16  through  24 


2008.19-2008.99     A  char^  to  sut)heading  2008.19  through  2008.99  from  any  other  chapter,  provided  that  change  is  not  ttie  result  of  mere 
Nanching  of  nuts. 


2202  90 


A  cf^ange  to  sutsheading  2202  90  from  any  otf>er  subheading,  except  from  Chapter  4  or  headir>g  1901 ,  2009,  or  2106;  or 
A  change  to  subhead»ng  2202  90  from  Chapter  4  or  heading  1901 ,  provided  that  the  good  contains  no  more  ttian  50  percent 

of  m«0(  solids  by  weigtit;  or 
A  change  to  subheading  2202.90  from  heading  2009  or  sutjheading  2106.90,  provided  ttiat  a  single  juice  ingredient  of  for- 
eign origin,  or  juice  ingredients  from  a  single  foreign  country  constitute  irt  single  strength  form  no  more  than  60  percent  by 
volume  of  the  good. 


(h)  Section  Vlll:  Chapters  41  through  42 

4101-4103  A  change  to  heading  4101  through  4103  from  any  ottier  chapter. 

•  •••••• 

(k)  Section  XI:  Chapters  50  through  63 

Notes  •  •  • 

(e)  •  •  • 

(3)  For  ttie  purposes  of  §102. 11(b)  of  the  General  Rules,  except  for  sets,  wfiere  a  good  classifiable  in  Chapter  61  through 
63  does  not  meet  the  tanff  shift  arxl/or  ottier  requirements  of  tfie  heading  or  sut)heading  under  which  it  Is  classifiable,  the 
country  of  origin  of  that  good  shall  be  the  single  country  where  the  component  which  determines  the  classification  of  that 
good  was  cut  or  formed  (e.g.,  knit  to  shape). 

•  •••••* 

5407-5408  A  change  to  heading  5407  through  5408  from  any  heading  outside  that  group;  or 

A  ctiange  from  greige  fabnc  of  heading  5407  through  5408  to  finished  fabric  of  those  same  headings  by  dyeing  and  pnnting, 
plus  two  or  more  of  the  foltowing  finishing  operations — t)leaching,  shrinking,  fulling,  napping,  decatir>g,  permanent  stiffer^ 
ing,  welgfiting.  permanent  embossing,  or  moireing. 

•  •  •  •  •  • 

6211.31-6211.49  A  cfiange  to  assembled  fully  lined,  fully  padded,  or  fully  insulated  gamients  consisting  of  five  or  more  ma)or  parts,  of  sut>- 
heading  6211,31  through  6211.49,  from  eitf>er  sutjheadmg  6217.90  or  6117.90,  provided  that  no  major  part  has  been  knit 
to  shape;  or 
A  char^ge  to  assemt}led  fully  lined,  fully  padded,  or  fully  Insulated  garments  consisting  of  five  or  more  major  parts,  from  un- 
assembled  parts  classified  in  subhesKJtng  621 1 .31  through  621 1 .49  as  a  result  of  the  application  of  GRI  2(a).  provided  that 
rK>  major  pari  has  t}een  knit  to  shape. 


(P) 


Section  XVh  Chapters  84  through  85 


i 
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8415.10-8415.83  A  change  to  subheading  8415.10  through  8415.83  from  any  subheading,  including  another  sut>heading  within  that  group,  ex- 
cept a  change  within  that  group  resulting  from  a  simple  assembly. 

•  •  •  .  .  . 

W19.90  A  change  to  subheading  8419.90  from  any  other  heading,  except  headings  7303,  7304,  7305,  or  7306,  unless  the  change 

from  these  headings  involves  bending  to  shape,  and  except  a  change  from  heading  8501,  virtien  resulting  from  a  simple 
assembly. 

*  •  <^ 

8422.90  A  change  to  subheading  8422.90  from  any  other  heading,  except  heading  8501 ,  when  resulting  from  a  simple  assembly. 

8448.11-8448.19  A  change  to  subheading  8448.11  through  8448.19  from  any  other  subheading,  including  another  subheading  wrthin  that 
group. 

844820-8448.59  A  change  to  subheading  8448.20  through  8448.59  from  any  other  heading,  except  heading  850 1 ,  when  resulting  from  a  sim- 
ple assembly. 

•  .  •  •  •  •  .  . 

8473  A  change  to  heading  8473  from  any  other  heading,  except  heading  8501 .  when  resulting  from  a  simple  assembly. 

•  •  .  .  ,  ,  , 

8482.91-8482.99     A  change  to  subheading  8482.91  through  8482.99  from  any  other  heading. 

•  ■         •  •  •  .  .  . 

8544.11-8544.70  A  change  to  subheading  8544.11  through  8544.70  from  any  ottter  sut)heading,  including  another  subheading  vmthn  that 
group,  except  wt>en  resulting  from  a  simple  assembly. 

(r)  Section  XVIII:  Chapters  90  through  92 

•  •  •  •  •  •  .  , 

9001.10  A  change  to  sutaheading  9001.10  from  any  other  subheading,  except  from  subheading  8544.70. 

9001.40-9001.90     A  ctiange  to  subheading  9001.40  through  9001.90  from  any  other  subheading.  irKluding  anottier  subheading  within  that 

group,  except  from  lens  blanks  ol  heading  7014  or  subheading  7015.10. 
9002.11-9002.90     A  change  to  sut>heading  9002.11  through  9002.90  from  any  other  subheading,  including  another  subheading  within  that 

group,  except  from  subheading  9001.90  or  lens  blanks  of  heading  7014. 

•  •  •  •  .  .  , 

9005.90  A  change  to  subheading  9005.90  from  any  other  heading,  except  from  heading  9001  or  9002. 

•  •••••• 

9013.90  A  ctiange  to  subheading  9013.90  from  any  other  subheading,  except  from  sutjheading  9002.19,  when  resulting  from  a  sim- 
ple assemb)ly. 

9018.11-9018.19  A  change  to  subheading  9018.11  through  9018.19  from  any  other  subheading,  including  another  subheading  wrthin  that 
group,  except  to  electrocardiographs,  or  patient  monitonng  systems  from  pnnted  circuit  assemblies  when  resulting  from  a 
simple  assembly. 

•  •••••• 

9018.90  A  change  to  subheading  9018.90  from  any  ott>er  subheading,  except  from  either  sut)heading  9001.90  or  synthetic  rvbber  of 

heading  4002,  when  resultng  from  a  sirnple  assembly:  or  A  change  to  defibnilators  from  pnnted  circurt  assemblies,  except 
wtien  resulting  from  a  simple  assembly. 

•  •••••• 

9021.19  A  change  to  sut)heading  9021.19  from  any  ottier  subheading,  except  from  either  nails  of  heading  7317  or  screws  of  heading 

7318,  wtien  resulting  from  a  simple  assemt)ly. 

•  .  •  •  •  •  •  • 

9032.90  A  change  to  subheading  9032.90  from  any  other  subheading,  except  from  heading  8537.  when  resulting  from  a  single  as- 
sembly. 


(s) 


Section  XIX:  Chapter  93 
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9301-9304  

• 

A  change  to  heading  9301 
from  heading  9305  when 

• 

through  9304  from  any  ottwr  heading, 
that  change  is  pursuant  to  GRI  2(a). 

•                                                                     • 

inciudng  a  heading  within  that  group,  except 

•                                                                     • 

a  change 

• 

e.  Beginning 
of  paragraph  (0  to 

on  nage  122  and 
read  as  follows; 

on 

appropriate 

pages  thereafter,  the 

following  table  entries 

are  added  to 

the  end 

HTSUS 

Tariff  shift  arxj/or  other  requirements 

• 

• 

• 

• 

« 

• 

• 

w 

Section  VI:  Chapters  28  through  38 

3102.29  A  change  to  subheading  3102^  from  any  other  subheadwig.  except  from  subheading  3102.21  or  3102.30. 

3102.30  A  change  to  subheading  3102.30  from  any  other  subheading. 

3102.40  A  change  to  sijbheading  3102.40  from  any  other  subheading,  except  from  subheading  3102.30. 

3102.50  A  change  to  subheading  3102.50  frtxn  any  other  subheading. 

3102.60  A  change  to  subheading  3102.60  from  any  ott>er  subheading,  except  from  subheading  2834.29  or  3102.30. 

3102.70  A  change  to  subheading  3102.70  from  any  other  subheading. 

3102.80  A  change  to  subheading  3102.80  from  any  ottier  subheading,  except  from  subheading  3102.10  or  3102.30. 

3102.^  A  change  to  subheading  3102.90  from  any  other  subheading,  except  from  subheading  3102.10  through  3102.80. 

3103.10-3103.20  A  change  to  subheading  3103.10  through  3103.20  from  any  other  subheading.  irKluding  any  sutjheadtng  within  ttie  group. 

3103.90  A  change  to  sut)heading  3103.90  from  any  other  subheading,  except  from  subtieading  3103.10  or  3103.20. 

3104.10-3104.30  A  change  to  subheading  3104.10  ttvough  3104.30  from  any  other  subheadir>g.  ir>c)uding  any  subheading  wittiin  the  group. 

3104.90  A  change  to  sutiheading  3104.90  from  any  other  subheading,  except  from  subheading  3104.10  through  3104.30. 

3105.10  A  change  to  subheading  3105.10  from  any  ottier  chapter. 

3105.20  A  change  to  subheading  3105.20  from  any  other  headir>g,  except  from  heading  3102  through  3104. 

3105.30-3105.40  A  change  to  sut}heading  3105.30  through  3105.40  from  any  other  subheading.  Including  any  subheading  within  the  group. 

3105.51-3105.59  A  change  to  subheading  3105.51  through  3105.59  from  any  other  sut}heading,  irx:ludlng  any  sut>heading  within  ttie  group, 
except  from  subheading  3102.10  through  3103.90.  or  3105.30  through  3105.40. 

3106.60  A  change  to  subheading  3105.60  from  any  other  subheading,  except  from  heading  3103  through  3104. 

3105.90  A  change  to  subheading  3106.90  from  any  ottier  chapter,  except  from  sutjheading  2834.21. 

3201 .10-3202.90  A  change  to  sutiheading  3201 .10  through  3202.90  from  any  ottier  subheading,  including  any  subheading  within  the  group. 

3203  A  ctiange  to  heading  3203  from  any  otfwr  heading. 

3204.11-3204.17  A  change  to  subheading  3204.11  through  3204.17  from  any  other  subheading,  including  any  subheading  within  the  group. 

3204.19  A  change  to  subheading  3204.19  from  any  other  subheading,  except  from  subheading  3204.1 1  through  3204.17. 

3204.20-3204.90  A  change  to  subheading  3204.20  ttirough  3204.90  frtxn  any  ottier  sut>tieading,  inchjdtng  any  subheading  within  ttie  group. 

3205  A  change  to  heading  3205  from  any  other  tieading. 

3206.10-3209.90  A  change  to  subheading  3206.10  through  3209.90  from  any  other  subheading,  incKiding  any  subheading  within  the  group. 

3210  A  change  to  heading  3210  from  any  other  heading. 

321 1  A  ctiange  to  heading  321 1  from  any  other  heading,  except  from  subheading  3806.20. 

3212.10-3212.90  A  change  to  subheading  3212.10  through  3212.90  from  any  ottier  subheading,  including  any  sutiheading  within  the  group. 

3213  A  cfnnge  to  heading  3213  from  arty  ottier  heading. 

3214.10-3214.90  A  change  to  subheading  3214.10  through  3214.90  from  any  other  subheading,  including  any  sutjheading  within  tfie  group, 
except  from  subheading  3823.50. 

3215  A  change  to  headvig  321 5  from  any  ottier  heading. 

3301.11-3301.90  A  change  to  subheading  3301. 11  ttirough  3301.90  from  any  other  sut)heading.  Including  any  sut>heacling  within  the  group. 

3302  A  change  to  heading  3302  from  any  ottier  heading,  except  from  heading  2207.  2208.  or  3301 

3303  A  ctiange  to  heading  3303  from  any  ottier  heading,  except  from  subheading  3302.90. 

3304.10-3307.90  A  change  to  subheading  3304.10  through  3307.90  from  any  other  sut>heading.  including  any  sut>heading  within  the  group. 

3401  A  change  to  heading  3401  from  any  other  heading. 

3402.1 1-3402.20  A  change  to  subheading  3402.1 1  through  3402.20  from  any  other  subheading,  including  any  subheading  within  the  group. 

3402.90  A  ctiange  to  subheading  3402.90  from  any  ottier  heading. 

3403.11-3403.19  A  ctiange  to  sut)heading  3403.11  through  3403.19  from  any  other  sut)tieading.  including  any  subheading  wittiin  the  group. 

except  from  headng  2710  or  2712. 

3403.91^3403.99  A  change  to  subheading  3403.91  through  3403.99  from  any  other  subfieading.  inciuding  any  subheadmg  within  the  group. 

3404.10-3404.20  A  change  to  subheading  3404.10  through  3404.20  from  any  ottier  subheading,  including  any  subheading  wittiin  ttie  group. 

3404.90  A  ctiange  to  subheading  3404.90  from  any  ottier  sutiheadirig.  except  from  heading  1521  or  subheading  2712.20  or  2712.90. 

3405.10-3405.90  A  ctiange  to  subtieading  3406.10  through  3405.90  from  any  other  subfieading.  including  any  sut>heading  within  the  group. 

3406-3407  A  ctiange  to  heading  3406  through  3407  from  any  other  heading.  mcKxIing  any  headKig  within  the  group. 

3501 .10-3501 .90  A  ctiang^  to  sutjheading  3501 .10  through  3501 .90  from  any  ottier  subheadmg,  including  any  subheading  within  the  group. 

3502.10  A  change  to  subheading  3502.10  from  any  ottier  sutDheading,  except  from  heading  0407. 

3502.90  A  change  to  sutiheading  3502.90  from  any  other  sutiheading. 

3503-3504  A  ctiange  to  heading  3503  through  3504  from  any  other  heading,  induding  any  heading  within  the  group. 

3505.10  A  ctiange  to  sut)heading  3505.10  from  any  other  subheading. 

350520  A  change  to  subtieading  3505.20  from  any  other  sutiheading.  except  from  heading  1 108. 

3506.10  A  ctiange  to  sutiheading  3506.10  from  any  ottier  sutiheading.  except  from  tieading  3503  or  subheading  3501.90. 

3506.91-3506.99  A  change  to  subheading  3506.91  through  3506.99  from  any  other  sutiheadmg.  including  any  subheading  within  the  group. 

3507  A  ctiange  to  heading  3507  from  any  other  heading. 

3601-3606  A  change  to  heading  3601  through  3606  from  any  other  heading,  including  any  head«ig  withm  the  group. 
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3701-3703  A  change  to  heading  3701  through  3703  from  any  other  heading  outside  the  grotp. 

3704-3706  A  change  to  heading  3704  through  3706  from  any  o»ier  heading,  induding  any  hea0ing  wt&m  the  group 

3707.10-3707.90  A  change  to  subheading  3707.10  through  3707.90  from  any  other  sutjheadmg.  including  any  subheading  within  the  grou) 

3801.10  A  change  to  subheading  3801.10  from  any  other  subheading. 

3801 .20  „ A  change  to  subheading  3801 .20  from  any  other  subheading,  except  from  heading  2504  or  subheactng  3801  10 

3801 .30  _.  A  change  to  sutiheading  3801 .30  from  any  other  subheading. 

3801 .90  ...._ A  change  to  subheading  3801 .90  from  any  other  subheading,  except  from  heading  2504. 

3802-3805  A  change  to  heading  3802  through  3806  from  any  other  heading,  including  any  heading  within  the  group  ' 

3806.10-3806.90  A  change  to  subheading  3806.10  through  3806.90  from  any  other  subheading,  incfuding  any  subheading  within  the  group 

3807  A  change  to  heading  3807  from  any  other  heading. 

3808.10  A  change  to  subheading  3808.10  from  any  other  subheading,  except  from  subheading  1302  14  2916  19  or  2917  19 

380820-3808.90  A  change  to  subheading  3808.20  through  3808.90  from  any  other  subheading,  including  any  subheading  withm  the  groip 

3809.10  A  change  to  subheading  3809.10  from  any  other  subheading,  except  from  subheading  3506  10 

3809.91-3809.99  A  change  to  subheading  3809.91  through  3809.99  from  any  other  subheading.  mcJuding  any  subheading  withm  the  grwjp. 

3810-3816  A  change  to  heading  3810  through  3816  from  any  other  heading,  indudmg  any  heading  withm  the  groip. 

3817.10-3817.20  A  change  to  subheading  3817.10  through  381720  from  any  other  sut)headif>g.  inciuding  any  subheading  withm  the  group 
except  from  subheading  2902.90. 

3818  „.  A  cfiange  to  heading  3818  from  any  other  heading. 

3819  Achange  to  headrig  3819  from  any  other  heading,  except  from  heading  2710. 

3820  A  change  to  heading  3820  from  any  other  heading,  except  from  sut>heading  2905.31. 

3821   A  change  to  heading  3821  from  any  other  heading. 

3822  A  change  to  heading  3822  from  any  other  heading,  except  from  subheading  3002.10,  3502.90  or  heading  3504. 

3323.10  .,..._.  A  change  to  subheading  3823.10  from  any  other  subheading,  except  from  heading  3505  or  subheading  3806  10  or  3806  20 

or  heading  3903.  3905.  3906,  3909.  391 1.  or  3913. 

3823.20  A  change  to  sut)heading  3823.20  from  any  other  subheading. 

3823.30  A  change  to  subheading  3823.30  from  any  other  subheading,  except  from  heading  2849. 

3823  40  _....  A  change  to  subheading  3823.40  from  any  other  sutiheading. 

3823.50  A  change  to  subheading  3823.50  from  any  other  sut)heading,  except  from  sut)heading  3214.90. 

3823.60  „ A  change  to  sutiheading  3823.60  from  any  other  sut)heading. 

3823.90  ..„ A  change  to  subheading  3823.90  from  any  other  subheading,  provided  thai  no  more  than  60  percent  by  weight  of  the  goods 

classified  hereurxler  is  attritxrtat)le  to  one  substance  or  compound. 


Dated:  January  27, 1994. 
Harvey  B.  Fox, 

Director.  Office  of  Regulations  and  Rulings. 
IFR  Doc.  94-2435  Filed  2-2-94:  8  45  am) 

BILUNO  OOOE  4820-02-^ 


INTERNATIONAL  TRADE 
COMMtSStON 

19  CFR  Parts  206  and  207 

Implementing  Rules  for  the  North 
American  Free  Trade  Agreement 

AGENCY:  United  States  International 

Trade  Commissipn. 

ACTION:  Interim  rules  with  request  for 

comments. 

SUMMARY:  The  Conunission  is  amending 
its  rules  of  practice  and  procedure  to 
conform  with  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
Pub.  L.  103-182. 107  Stat.  2057 
(December  8. 1993)  ("NAFTA 
Implementation  Act").  In  particular, 
these  interim  regulations  implement 
title  III  of  the  NAFTA  Implementation 
Act,  which  provides  for  special 
safeguard  investigations  and 
determinations  with  respect  to  Canadian 
and  Mexican  articles  during  the 
transition  period  for  tariff  elimination 
under  the  North  American  Free  Trade 


Agreement  ("NAFTA"),  provide  for 
certain  findings  with  respect  to 
Canadian  and  Mexican  articles  in  the 
course  of  an  investigation  under  section 
202  of  the  Trade  Act  of  1974  (19  U.S.C 
2252),  make  certain  conforming  changes 
to  section  202  of  the  Trade  Act  of  1974 
with  respect  to  treatment  of  confidential 
business  information,  and  direct  the 
Commission  to  "adopt  such  procedures 
and  rules  and  regulations  as  are 
necessary  to  bring  its  procedures  into 
conformity  with  chapter  8  of  the 
Agreement."  These  interim  regulations 
also  implement  title  IV  of  the  NAFTA 
Implementation  Act,  which  provides  for 
issuance  of  administrative  protective 
orders  for  information  required  to  be 
released  in  review  by  a  binational  panel 
of  United  States  antidumping  and 
countervailing  duty  final  determinations 
involving  products  from  Canada  or 
Mexico. 

DATES:  These  amended  interim  rules 
take  effect  as  of  January  1,  1994.  the  date 
on  which  the  NAFTA  became  effective. 
Written  comments  must  be  received  not 
later  than  April  4. 1994. 

AOOAESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  to  Donna 
R.  Koehnke.  Secretary,  should  be  sent  to 
the  U.S.  International  Trade 


Commission,  500  E  Street  SW.,  room 
112.  Washington,  EX:  20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  pwrt  206:  William  Gearhart 
(202-205-3091);  Concerning  subpart  G 
of  part  207:  Kathryn  A.  Gilchrist  (202- 
205-3092)  or  Andrea  C  Casson  (202- 
205-3105),  Office  of  the  Genera! 
Counsel.  U.S.  International  Trade 
Commission.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

SUPP1.EMENTARY  mFORMATION: 

Backgroand 

A.  Part  206 

Chapter  8  of  the  NAFTA  sets  out  the 
procedures  and  remedies  available  to 
domestic  industries  that  have  sustained, 
or  are  threatened  by,  serious  economic 
injury  due  to  increased  imports.  Chapter 
8  covers  two  different  situations — 
actions  that  can  be  taken  against 
increased  imports  from  a  single  NAFTA 
country'  due  to  injury  caused  by  the 
phase-out  of  tariffs  under  the  NAFTA 
("bilateral"  actions)  and  those  that  can 
be  taken  against  imports  from  all 
sources  ("global"  actions).  In  general, 
such  bilateral  actions  may  be  taken 
during  specified  "transition  periods" 
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during  which  duties  on  NAFTA-origin 
goods  are  being  phased  out.  When 
taking  global  actions,  NAFTA  countries 
are  called  upon  to  exclude  goods 
originating  in  other  NAFTA  countries 
from  the  action  when  they  are  not  a 
significant  cause  of  the  problem. 
However,  NAtTA  imports  initially 
excluded  maj  be  subsequently  included 
if  a  surge  in  such  imports  is  found  to 
undermine  the  effectiveness  of  the  relief 
action.  In  several  respects,  the  chapter 
tracks  the  emergency  action  provisions 
in  Chapter  11  of  the  United  States- 
Canada  Free  Trade  Agreement  ("CFTA") 
for  both  bilateral  and  global  actions, 
while  adding  Mexico  to,  and  making 
certain  changes  in,  the  CFTA  rules. 

Chapter  8  of  the  NAFTA  goes  beyond 
Chapter  11  of  the  CFTA  in  several 
respects.  The  chapter  establishes 
procedural  rules  similar  to  those  in 
current  U.S.  law  and  practice  that  each 
government  wrill  be  required  to  follow  in 
conducting  investigations  leading  to 
bilateral  and  global  safeguard  actions 
against  goods  from  other  NAFTA 
countries.  These  rules  require,  among 
other  things,  the  pubUcation  of  notice  of 
an  investigation  and  its  scope,  the 
holding  of  a  public  hearing,  protection 
of  confidential  information,  and 
publication  of  findings  and  the  basis  for 
those  Hndings. 

Title  III  of  the  NAFTA 
Implementation  Act  (1)  provides  for 
special  safeguard  investigations  and 
determinations  by  the  Commission  with 
respect  to  Canadian  and  Mexican 
articles  during  the  transition  period  of 
the  Agreement;  (2)  provides  for 
Commission  findings  in  the  context  of  a 
global  action  safeguard  investigation 
under  section  202  of  the  Trade  Act  of 
1974  (19  U.S.C.  2252)  to  assist  the 
President  in  determining  whether 
imports  from  Canada  or  Mexico  should 
be  excluded  from  the  rehef  action;  and 
(3).  if  imports  from  Canada  and/or 
Mexico  are  excluded  from  the  action, 
provides  for  Commission  investigations 
and  findings  with  respect  to  whether 
there  has  been  a  surge  in  such  excluded 
imports  which  undermines  the 
effectiveness  of  the  relief  action.  Title  III 
also  makes  certain  conforming  changes 
to  section  202  of  the  Trade  Act  of  1974 
(19  U.S.C.  2252)  with  respect  to 
treatment  of  confidential  business 
information.  Section  317  of  the  NAFTA 
Implementation  Act  directs  the 
Commission  to  "adopt  such  procedures 
and  rules  and  regulations  as  are 
necessary  to  bring  its  procedures  into 
conformity  with  chapters  of  the 
Agreement." 

Sitice  August  29, 1988,  the 
Commission  has  had  in  effect  interim 
rules  governing  the  Commission's 


administrative  responsibilities  under 
sections  201-204  and  406  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2251-2254,  2436).  See  53  FR  33036, 
Aug.  29,  1988.  The  amendments  to  these 
rules  provide  procedures  for 
Commission  investigations  and 
determinations  with  respect  to  imports 
from  Canada  or  Mexico  during  the 
transition  period  of  the  Agreement;  for 
Commission  findings  in  the  context  of  a 
global  action  safeguard  investigation 
under  sections  201-202  of  the  Trade  Act 
of  1974  to  assist  the  President  in 
determining  whether  imports  from 
Canada  or  Mexico  should  be  excluded 
from  the  relief  action;  and,  if  imports 
from  Canada  and/or  Mexico  are 
excluded  from  the  action,  for 
Commission  investigations  and  findings 
with  respect  to  wheSier  there  has  been 
a  surge  in  such  excluded  imports  which 
undermines  the  effectiveness  of  the 
relief  action.  The  amendments  also  set 
out  Commission  procedures  regarding 
the  protection  of  confidential  business 
information,  and  make  certain  technical 
changes  to  bring  the  rules  into 
conformity  with  chapter  8  of  NAFTA. 
No  changes  except  with  respect  to 
numbering  were  made  to  rules 
specifically  relating  to  the  Commission's 
administrative  responsibilities  under 
sections  204  and  406  of  the  Trade  Act. 
These  amended  interim  rules  are 
intended  to  replace  the  existing  rules  as 
of  January  1, 1994. 

B.  Subpart  G  of  Part  207 

Chapter  19  of  the  NAFTA  establishes 
a  mechanism  for  resolving  disputes 
between  any  two  of  the  NAFTA 
countries  with  respect  to  antidumping 
and  countervailing  duty  cases.  The 
central  feature  of  the  mechanism  is  the 
replacement  of  domestic  judicial  review 
of  determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  another  NAFTA  country 
with  review  by  binational  panels.  The 
NAFTA  countries  will  continue  to  apply 
their  owm  national  antidumping  and 
countervailing  duty  laws  to  goods 
imported  from  the  other  country.  In 
such  cases,  binational  panels,  consisting 
of  five  panelists  chosen  by  the  countries 
involved  in  the  dispute,  will 
expeditiously  review  final 
determinations  under  these  laws  to 
decide  whether  they  are  consistent  with 
the  antidumping  or  countervailing  duty 
law  of  the  country  that  made  the 
determination. 

The  NAFTA  also  provides  for  review 
of  a  panel  decision  by  an  extraordinary 
challenge  committee  ("Committee") 
when  the  government  of  one  of  the 
NAFTA  countries  alleges  that  a  panelist 
materially  violated  the  rules  of  conduct, 


or  that  the  panel  seriously  departed 
from  a  fundamental  procedural  rule  or 
exceeded  its  powers,  authority  or 
jurisdiction.  The  NAFTA  requires  that 
the  NAFTA  countries  protect  sensitive 
business  information  against  unlawful 
disclosure  in  both  the  panel  review  and 
extraordinary  challenge  processes. 

Title  IV  of  the  NAFTA 
Implementation  Act  amends  U.S.  law  to 
implement  chapter  19  of  the  NAFTA  by 
limiting  judicial  review  in  cases 
involving  Canadian  or  Mexican 
merchandise,  establishing  procedures 
whereby  private  parties  may  appeal  for 
binational  panel  review,  providing 
organizational  structure  for 
administering  U.S.  responsibilities 
under  chapter  19  and  making  other 
conforming  amendments  to  U.S.  law. 
More  specifically,  section  402(g)  of  the 
NAFTA  Implementation  Act  authorizes 
the  Commission  to  issue  regulations  to 
implement  chapter  19  of  the  NAFTA, 
including  extraordinary  challenge 
committee  proceedings. 

These  regulations  are  intended  to 
implement  certain  administrative 
procedures  required  by  chapter  19  of  the 
Agreement  involving  administrative 
responsibilities  of  the  Commission  that 
continue  during  and  after  panel  review. 
The  regulations  address  release  of 
business  proprietary  and  privileged 
information  under  administrative 
protective  order  during  a  panel  review, 
and  sanctions  for  violations  of  the 
provisions  of  such  protective  orders. 

Since  January  1, 1989,  the 
Commission  has  had  in  effect  either 
interim  or  final  rules  governing  the 
Commission's  administrative 
responsibilities  under  the  U.S.-Canada 
Free-Trade  Implementation  Act  of  1988, 
Pub.  L.  100-^49  (September  28, 1988) 
("CFTA  Implementation  Act").  See  53 
FR  53248,  Dec.  30, 1988  (interim):  54  FR 
36295,  Sept.  1,  1989  (interim):  and  57 
FR  34825,  Aug.  6. 1992  (final).  The 
amended  interim  rules  issued  herein, 
which  govern  the  Commission's 
administrative  responsibilities  under 
the  NAFTA  Implementation  Act,  for  the 
most  part  track  the  existing  rules 
applicable  under  the  CFTA 
Implementation  Act.  Unless  otherwise 
noted,  these  rules  are  technical  in 
nature,  for  example,  replacing 
references  to  Canada  with  references  to 
the  NAFTA  country  or  references  to  the 
CFTA  Agreement  with  references  to  the 
NAFTA  agreement.  These  amended 
interim  rules  are  intended  to  replace  the 
existing  rules  as  of  January  1, 1994. 
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C.  Implementation  of  Interim  Rules 
Under  Part  206  and  Subpart  G  of  Part 
207 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rule  making 
provisions  of  section  533  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.),  ("APA"),  which  entails  the 
following  steps:  (1)  Publication  of  a 
notice  of  proposed  rule  making;  (2) 
solicitation  of  public  conunent  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
Final  rules;  and  (4)  publication  of  the 
final  rules  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  That 
procedure  could  not  be  utilized  in  this 
instance  because  the  new  legislation 
was  enacted  on  December  8.  1993,  and 
became  effective  on  January  1, 1994. 
Thus,  it  was  not  possible  to  complete 
the  standard  procedure  prior  to  that 
date.  The  Commission  thus  determined 
to  adopt  interim  rules  that  go  into  effect 
as  of  January  1.  1994  and  will  remain  in 
effect  until  the  Commission  can  adopt 
final  rules  promulgated  in  accordance 
with  the  usual  notice,  comment,  and 
advance  publication  procedure. 

In  addition  to  the  requirement  in  the 
NAFTA  Implementation  Act  that 
Commission  rules  be  amended  by  the 
effective  date  of  the  legislation,  the 
Commission's  authority  to  adopt  interim 
rules  without  follo^ng  all  steps  listed 
in  section  553  of  the  APA  is  derived 
from  two  sources:  (1)  Section  335  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1335)  and 
(2)  provisions  of  section  553  of  the  APA 
which  allow  an  agency  to  dispense  with 
various  steps  in  the  prescribed  rule 
making  procedures  under  certain 
circumstances.  The  Commission  has 
determined  that  the  statutory 
requirement  to  have  rules  in  place  by 
the  effective  date  of  the  NAFTA 
constitutes  appropriate  circumstances  to 
forego  the  steps  listed  in  section  553  of 
the  APA.  Specifically,  the  Commission 
has  determined  that  the  requirement 
that  amended  rules  take  effect  as  of 
January  1. 1994  makes  the  notice, 
comment  and  advance  publication 
procediire  impracticable  in  this  instance 
and  that  the  amended  interim  rules 
constitute  agency  rules  of  procedure  and 
practice  for  which  notice  of  proposed 
rule  making  is  not  required.  Further,  the 
Commission  has  determined  that  the 
requirement  that  amended  rules  be  in 
place  by  the  enactment  date  of  the 
legislation  constitutes  good  cause  to 
publish  interim  rules  without  providing 
thirty  days  notice  prior  to  their  effective 
date. 

The  Commission  has  also  determined 
that  these  rules  do  not  constitute  major 


rules  for  the  purposes  of  Executive 
Order  12291  (46  FR  13193,  Feb.  17, 
1981),  because  they  do  not  meet  the 
criteria  described  in  section  1(b)  of  the 
EO.  Finally,  the  amendments,  as  interim 
rules,  are  not  subject  to  the  filing 
requirement  of  section  3(c)(3)  of  the  EO. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  these  rules  because  they  do 
not  affect  a  large  number  of  small 
entities,  and  because  the  rules  were  not 
required  by  section  553  of  the 
Administrative  Procedure  Act  or  by  any 
other  law  to  be  promulgated  as  a 
proposed  rule  before  issuance  as  a  final 
rule. 

Explanation  of  Proposed  Amendments 

Amendments  to  Part  206 

The  title  of  part  206  is  changed  to 
refer  to,  among  other  things,  "global  and 
bilateral  safeguard  actions,"  refiecting 
the  U5;e  of  the  term  "safeguards"  in  the 
NAFTA  Implementation  Act  and  to 
distinguish  between  actions  with 
respect  to  imports  from  all  countries 
(proceedings  under  section  201  of  the 
Trade  Act  of  1974)  and  actions  with 
resf)ect  to  imports  from  a  NAFTA 
country  (proceedings  under  section 
302(b)  of  the  NAFTA  Implementation 
Act).  The  current  title  of  this  part  refers 
to,  among  other  things,  "investigations 
relating  to  import  injury  to  industries." 
The  current  title,  which  historically  has' 
been  used  to  refer  to  section  201 -type 
proceedings,  can  be  confusing  to  those 
not  familiar  with  Commission  trade  law 
terminology  and  has  been  misconstrued 
as  describing  proceedings  under  other 
statutory  provisions  that  the 
Commission  administers. 

Section  206.1  is  amended  to  state  that 
part  206  applies  to  functions  and  duties 
of  the  Commission  under  sections  301- 
318  of  the  NAFTA  Implementation  Act 
and  to  state  that  subparts  C  and  D  of  the 
rules  apply  to  requests/petitions  and 
investigations  under  sections  312(c)  and 
302  of  that  Act,  respectively.  Former 
subparts  C  and  D  (relating  to  market 
disruption  investigations  under  section 
406  of  the  Trade  Act  of  1974  (19  U.S.C. 
2436)  and  monitoring  and  advice  under 
section  204  of  the  Trade  Act  of  1974  (19 
U.S.C.  2254).  respectively)  are 
redesignated  as  subparts  E  and  F. 

Section  206.2,  which  provides  for  the 
identification  of  petitions,  is  amended 
to  include  references  to  sections  312(c) 
and  302  of  the  NAFTA  Implementation 
Act  in  the  hst  of  statutory  provisions 
under  which  petitions  under  this  part 
may  be  filed. 

Section  206.3  is  divided  into  three 
subsections  and  amended  to  describe 
the  information  that  the  Commission  is 
to  include  in  a  notice  when  it  institutes 


an  investigation,  and  to  state  that  the 
Commission  will  promptly  make  the 
petition  or  request  available  for  public 
inspection  (with  the  exception  of 
confidential  business  information).  This 
latter  amendment  conforms  the 
Commission  rules  to  paragraphs  4  and 
5  of  NAFTA  Annex  803.3. 

Section  206.4  is  amended  to  state  that 
the  Commission  will  also  transmit 
copies  of  requests  (relating  to  a  surge  in 
imports  from  a  NAFTA  country)  to  the 
USTR  and  certain  other  agencies. 

Section  206.5,  concerning  public 
hearings,  is  divided  into  three 
subsections  and  amended  to  distinguish 
between  investigations  under  subpart  B, 
in  which  the  Commission  is  required  to 
hold  separate  hearings  on  injury  and 
remedy,  and  investigations  under 
subparts  C.  D,  and  E,  in  which  the 
Commission  holds  only  one  hearing  on 
both  issues,  to  the  extent  appropriate. 
Additional  language  states  that 
interested  parties  and  consumers, 
including  any  association  representing 
the  interests  of  consumer,  may  appear 
and  may  cross-question  interested 
parties  making  presentations  at  a 
hearing;  this  latter  amendment  conforms 
the  rule  to  section  7(b)  of  NAFTA 
Annex  803.3. 

Section  206.6,  concerning  the 
Commission's  report  to  the  President, 
simplifies  the  existing  description  and 
also  states  that  the  Commission  will 
include,  in  the  case  of  a  report 
containing  a  determination  under 
section  302(b)  of  the  NAFTA 
Implementation  Act.  certain  findings 
with  respect  to  factors  other  than 
imports  that  may  be  a  cause  of  serious 
injury  or  threat  thereof. 

Section  206.7,  states  that  the 
Commission,  in  the  case  of  an 
investigation  under  subparts  B.  C.  or  D 
of  this  part,  will  not  release  information 
considered  to  be  confidential  business 
information  unless  the  party  submitting 
the  information  had  notice,  at  the  time 
of  submission,  that  such  information 
would  be  released  by  the  Commission, 
or  such  party  subsequently  consents  to 
the  release  of  the  information.  This  rule 
refiects  an  amendment  made  by  section 
317(b)  of  the  NAFTA  Implementation 
Act  to  section  202(a)  of  the  Trade  Act. 
Paragraph  8  of  NAFTA  Annex  803.3 
requires  that  the  investigating  authority 
in  a  NAFTA  country  adopt  or  maintain 
procedures  for  the  treatment  of 
confidential  information. 

Subpart  B.  which  relates  to 
investigations  filed  under  section  201  of 
the  Trade  Act,  is  retitled  "Investigations 
Relating  to  Global  Safeguard  Actions", 
reflecting  in  part  the  change  in  the  title 
of  part  206. 
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In  §  206.12,  the  definition  of 
perishahie  agricultural  product  is 
simplified  to  take  into  account  the  fact 
that  certain  monitoring  is  required  by 
statute  (section  316  of  the  NAFTA 
Implementation  Act).  Also,  reference  is 
made  to  citrus  products  to  reflect  the 
amendment  made  by  section  315  of  the 
NAFTA  Implementation  Act  to  section 
202(d)  of  the  Trade  Act. 

Section  206.14,  concerning  the 
contents  of  petitions,  is  amended  in 
several  minor  respects.  The  introductory 
paragraph  is  amended  at  the  end  to 
provide  that  the  petition  is  to  include 
certain  information  "to  the  extent  that  - 
such  information  is  publicly  available 
from  governmental  or  other  sources,  or 
best  estimates  and  the  basis  therefor  if 
such  information  is  not  available".  This 
amendment  conforms  §206.14  with 
paragraph  3  of  NAFTA  Armex  803.3.  A 
new  paragraph  (3)  is  added  to 
subsection  (e)  to  state  that  the  petition 
is  to  contain  data  relating  to  changes  in 
the  level  of  prices,  production,  and 
productivity,  also  conforming  §  206.14 
with  paragraph  3(e)  of  NAFTA  Annex 
803.3  regarding  the  contents  of 
petitions.  Also,  a  new  subsection  (i)  is 
added  to  state  that  petitions  are  to 
include  data  indicating  the  share  of 
imports  accounted  for  by  imports  from 
each  NAFTA  country,  and  petitioner's 
view  concerning  the  extent  to  which 
such  imports  are  contributing 
importantly  to  the  serious  injury  or 
threat  thereof.  This  conforms  §  206.14 
with  paragraph  3(g)  of  NAFTA  Annex 
803.3.  Finally,  a  new  subsection  (j)  is 
added  to  set  out  the  dates  by  which  any 
allegations  of  critical  circumstances 
must  be  included  within  the  petition. 

Subpart  C  is  new,  and  the  title  states 
that  it  pertains  to  investigations  relating 
to  a  surge  in  imports  from  a  NAFTA 
country. 

Section  206.21  states  that  subpart  C 
applies  to  investigations  under  section 
312(c)  of  the  NAFTA  Implementation 
Act,  which  provides  for  Commission 
investigations  and  determinations  when 
there  has  been  a  surge  in  imports  of  an 
article  from  Canada  or  Mexico  that  has 
been  excluded  from  a  U.S.  global 
safeguard  action  with  respect  to  such 
article. 

Section  206.22  defines  the  term 
"surge"  to  mean  a  significant  increase  in 
imports  over  the  trend  for  a  recent 
representative  base  period.  This 
definition  tracks  the  definition  in 
section  312(c)(3)  of  the  NAFTA 
Implementation  Act  and  Article  805  of 
the  NAFTA. 

Section  206.23  states  that  a  request  for 
an  investigation  under  this  Subpart  may 
be  filed  by  any  entity  that  is 


representative  of  the  industry  for  which 
the  global  action  is  being  taken. 

Section  206.24  describes  the 
information  that  a  request  for  an 
investigation  is  to  contain,  including  the 
identity  of  the  requestor,  the  article  and 
its  tariff  provision,  the  name  of  the 
country  or  countries  from  which  the 
surge  is  coming,  information  with 
respect  to  representativeness,  and  data 
and  information  supporting  the 
allegation  that  a  surge  in  imports  has 
occurred  and  that  such  surge 
undermines  the  effectiveness  of  the 
relief  action. 

Section  206.25  states  that  the 
Commission  will  submit  its  findings  to 
the  President  no  later  than  30  days  after 
receiving  the  request  for  an 
investigation,  as  required  by  section 
312(c)(2)  of  the  NAFTA  Implementation 
Act. 

Section  206.26  states  that. the 
Commission  will  make  its  report  to  the 
President  available  to  the  public  (with 
the  exception  of  confidential  business 
information)  and  cause  a  summary 
thereof  to  be  published  in  the  Federal 
Register. 

Subpart  D  is  new.  and  the  title  states 
that  it  pertains  to  investigations  relating 
to  bilateral  safeguard  actions. 

Section  206.31  states  that  subpart  D 
applies  to  investigations  under  section 
302(b)  of  the  NAFTA  Implementation 
Act. 

Section  206.32  defines  the  terms 
"critical  circumstances  '  and 
"perishable  agricultural  product"  in  the 
same  manner  as  in  §  206.12  of  the  rules. 

Section  206.33  states  who  may  file  a 
petition.  Subsection  (a)  states  that  a 
request  for  an  investigation  under  this 
Subpart  may  be  filed  by  any  entity  that 
is  representative  of  a  domestic  industry 
producing  an  article  like  or  directly 
competitive  with  a  Canadian  or  Mexican 
article  that  is  allegedly,  as  a  result  of  the 
reduction  or  elimination  of  a  duty 
provided  for  under  the  NAFTA,  being 
imported  in  such  increased  quantities 
and  under  such  conditions  so  that 
imports  of  the  article  alone  constitute  a 
substantial  cause  of  serious  injury  or 
threat  thereof  to  such  industry. 
Subsection  (b)  states  who  may  file  a 
petition  with  respect  to  imports  from 
Canada  or  Mexico  of  a  perishable  . 

agricultural  product.  Subsection  (c)       r 
makes  reference  to  the  fact  that  the        ' 
President  is  authorized  to  take  a 
bilateral  action  with  respect  to  an  article 
from  Canada  or  Mexico  during  the 
appropriate  period  provided  for  in 
section  305(a)  of  the  NAFTA 
Implementation  Act.  or  thereafter  but 
only  if  the  Government  of  Canada  or 
Mexico,  as  the  case  may  be,  consents  to 
such  provision  (see  section  305(b)  of  the 


NAFTA  Implementation  Act).  The        » 
periods  set  out  in  section  305(a)  are  the 
transition  periods  for  tariff  eHmination 
in  the  U.S.  schedules  in  the  CFTA  and 
NAFTA. 

Section  206.34  describes  the 
information  that  is  to  be  included  in  a 
petition  for  an  investigation.  This 
section  generally  tracks  §  206.14  of  these 
rules  concerning  contents  of  petitions, 
except  that  the  introductory  paragraph 
tracks  the  wording  of  the  standard 
applicable  in  a  bilateral  safeguard 
investigation  involving  a  NAFTA 
country,  the  import  data  section 
requires  data  concerning  Canadian  or 
Mexican  imports  as  appropriate,  and  the 
statement  called  for  in  §  206.14(i) 
concerning  imports  from  NAFTA 
countries  is  not  included. 

Section  206.35  implements  the  time 
requirements  for  Commission 
determinations  and  reports  in  section 
303(a)  and  (c)  of  the  NAFTA 
Implementation  Act,  and  states  that  the 
Commission  will  make  its  injury 
determination  within  120  days  of  the 
initiation  of  an  investigation,  and 
submit  its  report  to  the  President  no 
later  than  30  days  thereafter.  Time 
requirements  for  determinations  in 
investigations  involving  imports  of 
perishable  agricultural  products  or 
allegations  of  critical  circumstances  are 
also  specified. 

Section  206.36  states  that  the 
Commission  will  make  its  repKJrt  to  the 
President  available  to  the  public  (with 
the  exception  of  confidential  business 
information)  and  cause  a  summary 
thereof  to  be  published  in  the  Federal 
Roister. 

Subparts  E  and  F,  relating  to 
investigations  for  relief  from  market 
disruption,  and  monitoring  and  advice 
as  to  effect  of  extension,  reduction, 
modification,  or  termination  of  relief, 
respectively,  are  unchanged  from 
previous  subparts  C  and  D.  However, 
the  various  rule  sections  have  been 
renumbered  to  reflect  the  revised  order 
in  part  206. 

Amendments  to  Subpart  G  to  Part  207 

Section  207.90  currently  indicates 
that  subpart  G  implements  Article  1904 
of  the  CFTA  Implementation  Act.  The 
amendment  to  this  section  expands  the 
scope  of  subpart  G  to  cover  procedures 
and  regulations  for  implementation  of 
Article  1904  of  the  NAFTA. 

Section  207.91  provides  definitions  of 
terms  used  in  subpart  G.  The  definitions 
of  "Agreement",  "Article  1904  Rules" 
and  "FTA"  have  been  amended  to 
reflect  the  change  from  the  CFTA  to  the 
NAFTA.  The  amended  definitions  also 
reflect  that,  in  the  event  that  the  United 
States  or  Canada  withdraws  from  the 
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NAFTA,  the  CFTA  would  still  apply  to 
the  United  States  and  Canada,  and  that 
these  rules  would  apply  to  binational 
panel  reviews  between  those  two 
countries. 

A  definition  has  been  added  for  "ECC 
Rules",  and  references  to  these  rules 
have  been  added  to  the  definition  of 
"counsel"  and  to  the  general  provision 
incorporating  definitions  set  forth  in  the 
Article  1904  and  ECC  Rules.  Definitions 
have  been  added  for  "Free  Trade  Area 
Country,"  "Mexican  Secretary,"  and 
"Relevant  FTA  Secretary,"  reflecting  the 
provisions  of  the  NAFTA  and  the 
implementing  legislation.  Specific 
cross-references  to  1904  Panel  and  ECC 
Rules  have  been  deleted  from  the 
definition  of  "Notice  of  Appearance"  to 
avoid  confusion  that  may  result  from 
subsequent  renumbering  of  the  1904 
Panel  and  ECC  Rules.  Finally,  the 
definition  of  the  term  "Persons"  has 
been  changed  to  "Person"  for  rea.sons  of 
clarity. 

Section  207.93  covers  the  protection 
of  proprietary  information  during  panel 
and  committee  proceedings. 
Subsections  fb)(4).  (b)(6),  (c)(2)(ii)(E), 
(c)(3),  and  (c)(4)(v)  have  been  amended 
to  include  references  to  the  Mexican 
Government,  government  officials  or 
Secretary  where  appropriate.  Subsection 
(c)(4)(B)  has  been  amended  to  reference 
the  ECC  Rules  as  well  as  the  Article 
1904  Rules.  Specific  cross-references 
have  been  deleted,  however,  to  avoid 
confusion  that  might  result  from 
subsequent  renumbering  of  these  rules. 
Subsections  (c)(4),  (c)(5),  (f)(1)  and  (0(2) 
have  been  amended  to  change  the 
number  of  copies  of  documents  filed 
with  the  Commission  Secretary  from  six 
(or  seven  in  the  case  of  subsection 
(c)(5)(ii)(B))  to  three.  Subsection  (d)  has 
been  corrected  to  indicate  that  only 
panel  members  in  reviews  conducted 
under  the  CFTA  should  send  a 
countersigned  copy  of  their 
administrative  protective  orders  to  the 
United  States  Secretary  to  notify  the 
Secretary  that  he  or  she  may  transmit 
documents  containing  proprietary 
information.  Annex  1901.2(7)(a)  of  the 
NAFTA  requires  that  panelists  sign  an 
application  for  a  protective  order,  but 
unUke  Annex  1901.2(7)(a)  of  the  CFTA. 
does  not  require  panelists  to  sign  a  copy 
of  the  protective  order  itself.  Subsection 
(d)(2)(ii)  has  been  amended  to  make 
explicit  that  the  Secretary  may  deny  an 
application^r  a  protective  order  by 
informing  th^pplicant  of  the  reasons 
for  such  denial  within  fourteen  days  of 
the  Secretary's  receipt  of  an  application 
therefor.  Subsection  (0(5)  has  also  been 
revised  to  indicate  that  the  Commission 
Secretary  is  required  to  provide  the 
United  States  Secretary  with  a  copy  of 


any  amendment,  modification,  or 
revocation  of  a  protective  order  issued 
during  panel  proceedings. 

Section  207.94  addresses  the 
protection  of  privileged  information 
during  Panel  and  Committee 
proceedings.  The  text  has  been 
corrected  to  specifically  reference 
Committees  as  well  as  Panels.  The  term 
"Secretary"  has  been  modified  to 
"Commission  Secretary"  for  clarity 
purposes. 

Section  207.100  covers  sanctions  for 
prohibited  acts  under  these  regulations. 
The  Tariff  Act,  as  amended  by  section 
4G3(c)  of  the  CFTA  Implementation  Act, 
authorized  the  Commission  to  impose 
sanctions  against  any  person  who  is 
found  by  the  Commission  to  have 
violated,  or  induced  violation  of,  the 
terms  of  a  protective  order  issued  by  the 
Commission  for  CFTA  purposes.  19 
U.S.C.  1677f{0(4).  Section  412(b)(8)  of 
the  NAFTA  Implementation  Act  amends 
this  provision  to  exclude  from  its 
coverage  judges  sitting  on  courts  created 
under  article  III  of  the  United  States 
Constitution  who  are  appointed  to 
NAFTA  binational  panels  or 
committees. 

The  rules  contained  in  §§  207.100- 
207.120  address  the  Commission's 
procedures  for  imposing  sanctions 
under  the  statutory  provision  added  by 
the  CFTA  Implementation  Act.  The 
same  procedures  will  apply  with  respect 
to  the  imposition  of  sanctions  for 
violations  of  the  terms  of  protective 
orders  issued  by  the  Commission  for 
NAFTA  purposes.  Subsection 
207.100(a)  has  been  amended,  however, 
to  reflect  the  statutory  exclusion  of 
federal  judges  from  the  persons  who 
may  be  subject  to  sanctions  under  the 
Commission's  regulations. 

Subsection  207.102(b)  addresses 
Commission  determinations  on 
recommendations  made  by  the  Office  of 
Unfair  Import  Investigations  on  the 
initiation  of  sanction  proceedings.  A 
reference  to  "OUII"  in  this  subsection 
has  been  changed  to  the  "Office  of 
Unfair  Import  Investigations"  because 
"OUn"  is  not  a  defined  term  in  these 
rules. 

Subsection  207.102(d)  currently 
addresses,  among  other  matters,  the 
situations  in  which  it  may  be 
appropriate  to  request  the  authorized 
agency  of  Canada  to  initiate  proceedings 
under  Canadian  law  on  the  basis  of  an 
alleged  violation  of  the  protective  order. 
By  changing  the  references  to  "Canada" 
to  "another  Free  Trade  Agreement 
country."  this  provision  now  will 
provide  for  the  referral  of  an 
investigation  to  Mexico  or  to  Canada,  as 
may  be  appropriate  in  the 
circumstances.  Section  207.120.  which 


provides  for  public  notice  of  sanctions 
has  been  amended  to  provide  for  notice 
to  appropriate  Mexican,^  well  as 
United  States  and  CanadiVi,  agencies. 

List  of  Subjects  in  19  CFR^arts  206  and 
207 

Administrative  practice  and 
procedure.  Antidumping,  Canada, 
Mexico,  Counter\'ailing  duty,  Imports. 
Trade  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  Parts  206  and  207, 
subpart  G  are  revised  to  read  as  set  forth 
below. 

Interim  amended  rules 

By  order  of  the  Commission. 
Donna  R.  Koehnke 

Secretary 
Issued:  January  26. 19W 

1.  Part  206  is  revised  to  read  as 
follows: 

PART  206— INVESTIGATIONS 
RELATING  TO  GLOBAL  AND 
BILATERAL  SAFEGUARD  ACTIONS, 
MARKET  DISRUPTION,  AND  REVIEW 
OF  REUEF  ACTIONS 


Sec. 
206.1 


.Applicability  of  part. 


Subpart  A — Geneial 

206.2  Identification  of  type  of  petition  or 
request. 

206.3  Institution  of  investigations; 
publication  of  notice;  availability  uf 
petition  for  public  insf>ection. 

206.4  Notification  of  other  agencies. 

206.5  Public  hearing. 

206.6  Report  to  the  President. 

206.7  Confidential  business  information. 

Subpart  B — Investigations  Relating  to 
Global  Safaguaitl  Actions 

206.11  Applicability  of  subpart. 

206.12  Definitions  applicable  to  subpart  B. 

206.13  Who  may  file  a  petition. 

206.14  Contents  of  petition. 

206.15  Industry  adjustment  plan  and 
commitments. 

206.16  Time  for  determinations,  reporting. 

206.17  Public  report. 

Subpart  C — Investigations  Relating  to  a 
Surge  tn  Impofts  From  a  NAFTA  Country 

206.21  Applicability  of  subpart. 

206.22  Definition  applicable  to  subpart  C. 

206.23  Who  may  file  a  request. 

206.24  Contents  of  request. 

206.25  Time  for  reporting. 

206.26  Public  report. 

Subpart  D — Investigations  Relating  to 
Bilateral  Safeguard  Actions 

206.31  Applicability  of  subpart. 

206.32  Definitions  applicable  to  subpart  D. 

206.33  Who  may  file  a  petition. 

206.34  Contents  of  petition. 

206.35  Time  for  determinations,  reporting. 

206.36  Public  report. 
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Subpart  E— Investigations  (or  Relief  From 
Market  Disruption 

206.41  Applicability  of  Subpart. 

206.42  Who  may  flle  a  petition. 

206.43  Contents  of  petition. 

206.44  Time  for  reportiDg. 

206.45  Public  rep>ort.  ^ 

Subpart  F— Monitoring;  Advice  as  to  Effect 
of  Extension,  Reduction,  Modification,  or 
Termination  of  Relief  Action 

206.51  Applicability  of  Subpart. 

206.52  Monitoring. 

206.53  Investigations  to  advise  the 
President  as  to  the  probable  economic 
effect  of  extension,  reduction, 
modification,  or  termination  of  action. 

206.54  Investigations  to  evaluate  the 
effectiveness  of  relief. 

Authority:  Sees.  201-202  of  the  Trade  Act 
of  1974  (19  U.S.C  2251-2252):  Sees.  302-317 
of  the  North  American  Free  Trade  Agreement 
Implementation  Act  (107  Stat.  2057.  Pub.  L. 
103-182.  Dec.  8. 1993). 

S  206.1  ApplicabiHty  of  part 

This  part  206  applies  specifically  to 
functions  and  duties  of  the  Commission 
under  sections  201-202,  204,  and  406  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2251,  2252.  2254,  2436) 
(hereinafter  Trade  Act),  and  sections 
301-318  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(19  U.S.C.  3351  et  seq.)  (hereinafter 
NAFTA  Implementation  Act).  Subpart  A 
of  this  part  sets  forth  rules  generally 
applicable  to  investigations  conducted 
under  these  provisions;  for  other  rules 
of  general  application,  see  part  201  of 
this  chapter.  Subpart  B  of  this  part  sets 
forth  rules  specifically  applicable  to 
petitions  and  investigations  under 
section  202  of  the  Trade  Act;  subpart  C 
sets  forth  rules  specifically  applicable  to 
requests  and  investigations  under 
section  312(c)  of  the  NAFTA 
Implementation  Act;  subpart  D  sets 
forth  rules  speciHcally  applicable  to 
petitions  and  investigations  under 
section  302  of  the  NAfTA 
Implementation  Act;  and  subpart  E  sets 
forth  rules  specifically  applicable  to 
p>etitions  and  investigations  under 
section  406  of  the  Trade  Act.  Subpart  F 
of  this  part  sets  forth  rules  applicable  to 
functions  and  duties  under  section  204 
of  the  Trade  Act. 

Subpart  A— General 

§206.2    Identlftcation  of  type  of  petition  or 
request 

Each  petition  or  request,  as  the  case 
may  be,  under  this  part  206  shall  state 
clearly  on  the  first  page  thereof  "This  is 
a  [p>etition  or  request)  under  section 
1202  or  406  of  the  Trade  Act  of  1974,  or 
section  302  or  312(c)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Actl  and  subpart  [B,  C. 


D,  and/or  E|  of  part  206  of  the  rules  of 
practice  and  procedure  of  the  United 
States  International  Trade 
Commission". 

%  206.3    Institution  of  investigations; 
publication  of  notice;  availability  of  petition 
(or  public  inspection. 

(a)  Promptly  after  the  receipt  of  a 
petition  or  request  under  this  part  206, 
properly  filed,  the  Commission  will 
institute  an  appropriate  investigation 
and  will  cause  a  notice  thereof  to  be 
published  in  the  Federal  Register. 

(b)  The  notice  will  identify  the 
petitioner  or  other  requestor,  the 
imported  article  that  is  the  subject  of  the 
investigation  and  its  tariff  subheading, 
the  nature  and  timing  of  the 
determination  to  be  made,  the  time  and 
place  of  any  public  hearing,  dates  of 
deadlines  for  filing  briefs,  statements, 
and  other  documents,  the  place  at 
which  the  petition  or  request  and  any 
other  documents  filed  in  the  course  of 
the  investigation  may  be  inspected,  and 
the  name,  address,  and  telephone 
number  of  the  office  that  may  be 
contacted  for  more  information. 

(c)  The  Commission  will  promptly 
make  such  petition  or  request  available 
for  public  inspection  (with  the 
exception  of  confidential  business 
information). 

§  206.4    Notification  of  ott>er  agencies. 

The  Commission  will  promptly 
transmit  copies  of  p>etitions  or  requests 
filed  and  notification  of  investigations 
instituted  to  the  Office  of  the  United 
States  Trade  Representative  (hereinafter 
USTR),  the  Secretary  of  Commerce,  the 
Sdtretary  of  Labor,  and  other  Federal 
agencies  directly  concerned. 

S  206.5    Public  hearings. 

(a)  Investigations  under  subpart  B.  A 
public  hearing  on  the  question  of  injury 
and  a  second  public  hearing  on  remedy 
(if  necessary]  will  be  held  in  connection 
with  each  investigation  instituted  under 
subpart  B  of  this  part  after  reasonable 
notice  thereof  has  been  caused  to  be 
published  in  the  Federal  Register.  A 
hearing  on  remedy  will  not  be  held  if 
the  Conmiission  has  made  a  negative 
determination  on  the  question  of  injury. 

(b)  Investigations  under  subparts  C,  D, 
and  E.  A  public  hearing  on  the  subject 
of  injury  and  remedy  will  be  held  in 
connection  with  each  investigation 
instituted  under  subparts  C,  D,  and  E  of 
this  part  after  reasonable  notice  thereof 
has  been  caused  to  be  published  in  the 
Federal  Register. 

(c)  Opportunity  to  appear  and  to 
cross-question.  All  interested  parties 
and  consumejis.  including  any 
association  representing  the  interests  of 


consumers,  will  be  afforded  an 
opportunity  to  be  present,  to  present 
evidence,  to  comment  on  the  adjustment 
plan,  if  any,  submitted  in  the  case  of  an 
investigation  under  section  202(b).  and 
to  be  heard  at  such  hearings.  All 
interested  parties  and  consumers, 
including  any  association  representing 
the  interests  of  consumers,  will  be 
afforded  an  opportunity  to  cross- 
question  interested  parties  making 
presentations  at  the  hearing. 

§206.6    Report  to  the  Presi<lent 

The  Commission  will  include  in  its 
report  to  the  President  the  following: 

(a)  The  determination  made  and  an 
explanation  of  the  basis  for  the 
determination; 

(b)  If  the  determination  is  affirmative, 
the  recommendations  for  action  and  an 
explanation  of  the  basis  for  each 
recommendation; 

(c)  Any  dissenting  or  separate  views 
by  members  of  the  Commission 
regarding  the  determination  and  any 
recommendations; 

(d)  In  the  case  of  a  determination 
made  under  section  202(b)  of  the  Trade 
Act: 

(1)  The  findings  with  respect  to  the 
results  of  an  examination  of  the  factors 
other  than  imports  which  may  be  a 
cause  of  serious  injury  or  threat  thereof 
to  the  domestic  industry; 

(2)  A  copy  of  the  adjustment  plan,  if 
any,  submitted  by  the  petitioner; 

(3)  Commitments  submitted  and 
information  obtained  by  the 
Commission  regarding  steps  that  firms 
and  workers  in  the  domestic  industry 
are  taking,  or  plan  to  take,  to  facilitate 
positive  adjustment  to  import 
competition; 

(4)  A  description  of  the  short-  and 
long-term  effects  that  implementation  of 
the  action  recommended  is  likely  to 
have  on  the  petitioning  domestic 
industry,  other  domestic  industries,  and 
consumers;  and 

(5)  A  description  of  the  short-  and 
long-term  effects  of  not  taking  the 
recommended  action  on  the  petitioning 
domestic  industry,  its  workers  and 
communities  where  production 
facilities  of  such  industry  are  located, 
and  other  domestic  industries. 

(e)  In  the  case  of  a  determination 
made  under  section  3d2(b)  of  the 
NAFTA  Implementation  Act,  the 
findings  with  respect  to  the  results  of  an 
examination  of  the  factors  other  than 
imports  which  may  be  a  cause  of  serious 
injury  or  threat  thereof  to  the  domestic 
industry. 

§  206.7    Confidential  business  infonnation. 

In  the  case  of  an  investigation  under 
subpart  B,  C  or  D  of  this  part,  the 
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Commission  will  not  release 
information  which  the  Commission 
considers  to  be  conRdential  business 
information  within  the  meaning  of 
§  201.6  of  these  rules  of  practice  and 
procedure  unless  the  party  submitting 
the  confidential  business  information 
had  notice,  at  the  time  of  submission, 
that  such  information  would  be  released 
by  the  Commission,  or  such  party 
subsequently  consents  to  the  release  of 
the  information. 

Subpart  B— Investigations  Relating  to 
Qiot>al  Safeguard  Actions 

§206.11    Applicability  of  subpart 

This  subpart  B  applies  specifically  to 
investigations  under  sectioff}e02(b)  of 
the  Trade  Act.  For  other  applicable 
'  rules,  see  subpart  A  of  this  part  and  part 
201  of  this  chapter. 

§  206.12    Definitions  applicable  to  sul>> 
part  B. 

For  the  purposes  of  this  subpart,  the 
following  terms  have  the  meanings 
hereby  assigned  to  them: 

(al  Adjustment  plan  means  a  plan  to 
facilitate  positive  adjustment  to  import 
competition  submitted  by  a  petitioner  to 
the  Commission  and  USTR  either  with 
the  petition  or  at  any  time  within  120 
days  after  the  date  of  filing  of  the 
petition. 

(b)  Commitment  means  commitments 
that  a  firm  in  the  domestic  industry,  a 
certified  or  recognized  union  or  group  of 
workers  in  the  domestic  industry,  a 
local  community,  a  trade  association 
representing  the  domestic  industry,  or 
any  other  person  or  group  of  persons 
submits  to  the  Commission  regarding 
actions  such  persons  and  entities  intend 
to  take  to  facilitate  positive  adjustment 
to  import  competition; 

(c)  Critical  circumstances  mean  such 
circumstances  as  are  described  in 
section  202(b)(3)(B)  of  the  Trade  Act; 

(d)  Perishable  agricultural  product 
means  any  agricultural  article  or  citrus 
product,  including  Hvestock,  which  is 
the  subject  of  monitoring  pursuant  to 
section  202(d)  of  the  Trade  Act. 

§206.13    Who  may  fll«  a  peUtion. 

(a)  In  general.  A  petition  under  this 
subpart  B  may  be  filed  by  an  entity, 
including  a  trade  association,  firm, 
certified  or  recognized  union,  or  group  , 
of  workers,  that  is  representative  of  a 
domestic  industry  producing  an  article 
like  or  directly  competitive  with  a 
foreign  article  that  is  allegedly  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  such  domestic 
industry. 


(b)  Reinvestigation  within  1  year. 
Except  for  good  cause  determined  by  the 
Commission  to  exist,  no  investigation 
for  the  purposes  of  section  202  of  the 
Trade  Act  shall  be  made  with  respect  to 
the  same  subject  matter  as  a  previous 
investigation  under  this  section  unless  1 
year  has  elapsed  since  the  Commission 
made  its  report  to  the  President  of  the 
results  of«uch  previous  investigation. 

(c)  Perishable  agricultural  product. 
An  entity  of  the  type  described  in 
paragraph  (a)  of  this  section  that 
represents  a  domestic  industry 
producing  a  perishable  agricultural 
product  may  petition  for  provisional 
relief  with  respect  to  such  product  only 
if  such  product  has  been  subject  to 
monitoring  by  the  Commission  for  not 
less  than  90  days  as  of  the  date  the 
allegation  of  injury  is  included  in  the 
petition. 

§206.14    Contents  Of  petition. 

A  petition  under  tliis  subpart  B  shall 
include  specific  information  in  supp>ort 
of  the  claim  that  an  article  is  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article.  Such  petition  shall  state  whether 
provisional  relief  is  sought  because  the 
imported  article  is  a  perishable 
agricultural  product.  In  addition,  such 
petition  shall  include  the  following 
information,  to  the  extent  that  such 
information  is  publicly  available  from 
governmental  or  other  sources,  or  best 
estimates  and  the  basis  therefor  if  such 
information  is  not  available: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Representativeness.  (1)  The  names 
and  addresses  of  the  firms  represented 
in  the  petition  and/or  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 
(2)  the  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/or  workers 
account  for  and  the  basis  for  claiming 
that  such  firms  and/or  workers  are 
representative  of  an  industry;  and  (3) 
the  names  and  locations  of  all  other 
producers  of  the  domestic  article  known 
to  the  petitioner; 


(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
which  form  the  basis  of  the  claim  that 
the  article  concerned  is  being  imported 
in  increased  quantities,  either  actual  or 
relative  to  domestic  production; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  paragraph  (c) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  serious  injury,  data 
indicating: 

(i)  A  significant  idling  of  production 
facilities  in  the  industry,  including  data 
indicating  plant  closings  or  the 
underutilization  of  production  capacity; 

(ii)  The  inability  of  a  significant 
number  of  firms  to  carry  out  domestic 
production  operations  at  a  reasonable 
level  of  profit;  and 

(iii)  Significant  unemployment  or 
underemployment  within  the  industry; 
and/or 

(2)  With  respect  to  the  threat  of 
serious  injury,  data  relating  to: 

(i)  A  decline  in  sales  or  market  share, 
a  higher  and  growing  inventory 
(whether  maintained  by  domestic 
producers,  importers,  wholesalers,  or 
retailers),  and  a  dov^Tiward  trend  in 
production,  profits,  wages,  or 
employment  (or  increasing 
underemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate  adequate 
capital  to  finance  the  modernization  of 
their  domestic  plants  and  equipment,  or 
are  unable  to  maintain  existing  levels  of 
expenditures  for  research  and 
development; 

(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  third  country 
markets;  and 

(3)  Changes  in  the  level  of  prices, 
production,  and  productivity. 

(f)  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  injury,  or  threat 
thereof,  described  under  paragraph  (e) 
of  this  section,  and  a  statement 
regarding  the  extent  to  which  increased 
imports,  either  actual  or  relative  to 
domestic  production,  of  the  imported 
article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Relief  sought  and  purpose  thereof 
A  statement  describing  the  import  relief 
sought,  including  the  type,  amount,  and 
duration,  and  the  specific  purposes 
therefor,  which  may  include  facilitating 
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the  orderly  transfer  of  resources  to  more 
productive  pursuits,  enhancing 
competitiveness,  or  other  means  of 
adjustment  to  new  conditions  of 
competition; 

(h)  Efforts  to  compete.  A  statement  on 
the  efforts  being  taken,  or  planned  to  be 
taken,  or  both,  by  firms  and  workers  in 
the  industry  to  make  a  positive 
adjustment  to  import  competition. 

(i)  Imports  from  NAFTA  countries. 
Quantitative  data  indicating  the  share  of 
imports  accounted  for  by  imports  from 
each  NAFTA  coimtry  (Canada  and 
Mexico),  and  petitioner's  view  on  the 
extent  to  which  imports  from  such 
NAFTA  country  or  countries  are 
contributing  importantly  to  the  serious 
injury,  or  threat  thereof,  caused  by  total 
imports  of  such  article. 

(j)  Critical  circumstances.  An 
allegation  that  critical  dromistances 
exist  must  be  included  in  the  petition  or 
Aiade  on  or  before  the  90th  day  after  the 
aate  on  which  the  petition  is  filed  if  the 
Commission  is  to  make  a  determination 
with  regard  to  such  allegation  on  or 
before  the  120th  day  after  the  day  on 
which  the  petition  is  filed;  or  included 
in  the  petition  after  the  90th  day  and  on 
or  before  the  150th  day  after  such  fiUng 
if  the  Commission  is  to  make  a 
determination  with  regard  to  such 
allegation  on  or  before  the  date  the 
Commission's  report  is  submitted  to  the 
President. 

f  208.15    Industry  wQustment  p«an  and 
comiiili  Rents. 

(a)  Adjustment  plan.  A  petitioner  may 
submit  to  the  Commission,  either  with 
the  petition  or  at  any  time  within  120 
days  after  the  date  of  filing  of  the 
petition,  a  plan  to  facilitate  positive 
adjustment  to  impart  competition. 

(b)  Ck}mmitments.  If  the  Commission 
makes  an  affirmative  injtiry 
determination,  any  firm  in  the  domestic 
industry,  certified  or  recognized  union 
or  group  of  workers  in  the  domestic 
industry,  local  community,  trade 
association  representing  the  domestic 
industry,  or  any  other  person  or  group 
of  {>ersons  may,  individually,  submit  to 
the  Commission  commitments  regarding 
actions  such  persons  and  entities  intend 
to  take  to  facilitate  positive  adjustment 
to  import  competition. 

§  206.16    Time  tor  determinations, 
reporting. 

(a)  In  general.  The  Commission  will 
make  its  determination  with  respect  to 
injury  within  120  days  after  the  date  on 
which  the  petition  is  filed,  the  request 
or  resolution  is  received,  or  the  motion 
is  adopted,  as  the  case  may  be,  except 
that  if  the  Commission  determines 
before  the  100th  day  that  the 


investigation  is  extraordinarily 
complicated,  the  Commission  will  make 
its  determination  within  150  days.  The 
Commission  will  make  its  report  to  the 
President  at  the  earliest  practicable 
time,  but  not  later  than  180  days  after 
the  date  on  which  the  petition  is  filed, 
the  request  or  resolution  is  received,  or 
the  motion  is  adopted,  as  the  case  may 
be. 

(b)  Perishable  agricultural  product.  In 
the  case  of  a  request  in  a  petition  for 
provisional  relief  with  respect  to  a 
perishable  agricultural  product  that  has 
been  the  subject  of  monitoring  by  the 
Commission,  the  Commission  will 
report  its  determination  and  any  finding 
to  the  President  not  later  than  21  days 
alter  the  date  on  which  the  request  for 
provisional  relief  is  received. 

(c)  Critical  circumstances.  If 
petitioner  alleges  the  existence  of 
critical  circumstances  in  the  petition  or 
on  or  belbre  the  90th  day  after  the  day 
on  whicn  the  petition  was  filed,  the 
Commission  will  report  its 
determipi^tion  regarding  such  allegation 
and  any  finding  on  or  before  the  120th 
day  after  such  filing  date.  In  the  event 
petitioner  alleges  such  circumstances 
after  the  90th  day  and  on  or  before  the 
150th  day  after  such  filing  date,  the 
Commission  will  report  its 
determination  regarding  such  allegation 
and  any  finding  on  or  before  the  date  i!s 
report  is  submitted  to  the  President. 

§206.17    Public  report. 

Upon  making  a  report  to  the  President 
of  the  results  of  an  investigation  to 
which  the  subpart  B  relates,  the 
Commission  will  make  such  report 
pubhc  (with  the  exception  of 
information  which  the  Commission 
determines  to  be  confidential)  and  cause 
a  summary  thereof  to  be  published  in 
the  Federal  Register. 

Subpart  C — Investigations  Relating  to 
a  Surge  In  Imports  From  a  NAFTA 
Country 

i  206.21    Applicabiltty  of  8ut>part 

Tliis  subpart  C  applies  specifically  to 
investigations  under  section  312(c)  of 
the  NAFTA  Implementation  Act.  For 
other  appUcable  rules,  see  subpart  A  of 
this  part  and  part  201  of  this  chapter. 

1206.22    Definition  appUcabie  to  subpart  C. 

For  the  piuposes  of  this  subpart,  the 
term  surge  means  a  significant  increase 
in  imports  over  the  trend  for  a  recent 
representative  base  period. 

§206.23    Who  may  file  a  request 

If  the  President,  under  section  312(b] 
of  the  NAFTA  Implementation  Act.  has 
excluded  imports  from  a  NAFTA 
country  or  countries  from  an  action 


under  chapter  1  of  title  n  of  the  Trade 
Act  of  1974.  any  entity  that  is 
representative  of  an  industry  for  which 
such  action  is  being  taken  may  request 
the  Commission  to  conduct  an 
investigation  to  determine  whether  a 
surge  in  such  imports  undermines  the 
effectiveness  of  the  action. 

S  206.24    Contents  of  request 

The  request  for  an  investigation  shall 
include  the  following  information: 

(a)  The  identity  of  the  entity 
submitting  the  request;  a  description  of 
the  relief  action  the  effectiveness  of 
which  is  allegedly  being  undermined; 
and  a  description  of  the  imported 
article,  identifying  the  United  States 
tari^  provision  under  which  it  is 
classified,  and  the  name  of  the  country 
or  countries  from  which  the  surge  in 
imports  is  alleged  to  be  coming; 

(b)  The  information  required  in 

§  206.14(b)  of  this  subpart  concerning 
representativeness  of  the  entity  filing 
the  request; 

(c)  Data  concerning  imports  from  the 
NAFTA  coimtry  or  countries  that  form 
the  basis  of  requestor's  claim  that  a 
surge  in  imports  has  occurred; 

(o)  Information  supporting  the  claim 
that  such  surge  in  imports  undermines 
the  effectiveness  of  the  relief  action. 

§  206.25    Time  for  reporting. 

The  Conunission  will  submit  the 
findings  of  its  investigation  to  the 
President  no  later  than  30  days  after  the 
request  is  received. 

$206.26    Public  report. 

Upon  making  a  report  to  the  President 
of  the  results  of  an  investigation  to 
which  this  subpart  C  relates,  the 
Commission  will  make  such  re{>ort 
public  (with  the  exception  of  any 
confidential  business  information)  and 
cat!ise  a  summary  thereof  to  be 
published  in  the  Federal  Register. 

Subpart  D — Investigations  Relating  to 
Bilateral  Safeguard  Actions 

§  206.31    AppMcabillty  of  subpart 

This  subpart  D  applies  specifically  to 
investigations  under  section  302(b)  of 
the  NAFTA  Implementation  Act.  For 
other  applicable  rules,  see  subpart  A  of 
this  part  and  part  201  of  this  chapter. 


§206.32 

D. 


Definitions  applicable  to  subpart 


For  the  purposes  of  this  subpart,  the 
following  terms  have  the  meanings 
hereby  assigned  to  them: 

(a)  Critical  circumstances  mean  such 
circumstances  as  are  described  in 
section  202(b)(3)(B)  of  the  Trade  Act; 

(b)  Perishable  agricultural  product 
means  any  agricultural  article  or  citrus 
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product,  including  livestock,  which  is 
the  subject  of  monitoring  pursuant  to 
section  202(d)  of  the  Trade  Act. 

$206.33    Wtio may fUea petition. 

(a)  In  general.  A  petition  under  this 
subpart  D  may  be  filed  by  an  entity, 
including  a  trade  association,  firm, 
certified  or  recognized  union,  or  group 
of  workers,  that  is  representative  of  a 
domestic  industry  producing  an  article ' 
that  is  like  or  directly  competitive  with 
a  Canadian  or  Mexican  article  that  is 
allegedly,  as  a  result  of  the  reduction  or 
elimination  of  a  duty  provided  for  under 
the  North  American  Free  Trade 
Agreement,  being  imported  into  the 
United  States  in  such  increased 
quantities  (in  absolute  terms)  and  under 
such  conditions  so  that  imports  of  the 
article  alone  constitute  a  substantial 
cause  of  serious  injury,  or  (except  in  the 
case  of  a  Canadian  article)  a  threat  of 
serious  injury,  to  such  domestic 
industry. 

(b)  Perishable  agricultural  product. 
An  entity  of  the  type  described  in 
paragraph  (a)  of  this  section  that 
represents  a  domestic  industry 
producing  a  perishable  agricultural 
product  may  petition  for  provisional 
relief  with  respect  to  imports  of  such 
product  from  Canada  or  Mexico  only  if 
such  product  has  been  subject  to 
monitoring  by  the  Commission  for  not 
less  than  90  days  as  of  the  date  the 
aUegation  of  injury  is  included  in  the 
petition. 

(c)  The  President  is  authorized  to 
provide  import  relief  with  respect  to  an 
article  h-om  Canada  or  Mexico  during 
the  period  provided  for  in  section  305(a) 
of  the  NAFTA  hnplementation  Act;  the 
President  may  provide  relief  after  the 
expiration  of  this  period,  but  only  if  the 
Government  of  Canada  or  Mexico,  as  the 
case  may  be,  consRnts  to  such  provision 
(see  section  305(b)  of  the  NAFTA 
Implementation  Act). 

§  206.34    Contents  of  petition. 

A  petition  under  this  subpart  D  shall 
include  specific  information  in  support 
of  the  claim  that,  as  a  result  of  the 
reduction  or  elimination  of  a  duty 
provided  for  under  the  North  American 
Free  Trade  Agreement,  a  Canadian  or 
Mexican  article,  as  the  case  may  be,  is 
being  imported  into  the  United  States  li> 
such  increased  quantities  (in  absolute/ 
terms)  and  under  such  conditions  so  *v 
that  imports  of  the  article,  alone, 
constitute  a  substantial  cause  of  serious 
injury,  or  (except  in  the  case  of  a 
Canadian  article)  a  threat  of  serious 
injury,  to  the  domestic  industry 
producing  an  article  that  is  like  or 
directly  competitive  with  the  imported 
article.  Such  petition  shall  state  whether 


provisional  relief  is  sought  because  the 
imported  article  is  a  perishable 
agricultural  product.  In  addition,  such 
petition  shall  include  the  following 
information,  to  the  extent  that  such 
information  is  publicly  available  from 
governmental  or  other  sources,  or  best 
estimates  and  the  basis  therefor  if  such 
information  is  not  available: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Representativeness.  (1)  TTie  names 
and  addresses  of  the  firms  represented 
in  the  petition  and/or  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 
(2)  the  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/ or  workers 
account  for  and  the  basis  for  claiming 
that  such  firms  and/or  workers  are 
representative  of  an  industry;  and  (3) 
the  names  and  locations  of  all  other 
producers  of  the  domestic  article  known 
to  the  petitioner; 

(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
that  form  the  basis  of  the  claim  that  the 
Canadian  or  Mexican  article  concerned 
is  being  imported  in  increased 
quantities  in  absolute  terms; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  paragraph  (c) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  serious  injury,  data 
indicating: 

(i)  A  significant  idling  of  production  " 
facilities  in  the  industry,  including  data 
indicating  plant  closings  or  the 
underutilization  of  production  capacity; 

(ii)  The  inability  of  a  significant 
number  of  firms  to  carry  out  domestic 
production  operations  at  a  reasonable 
level  of  profit;  and 

(iii)  Significant  unemployment  or 
underemployment  within  the  industry; 
and/or 

(2)  With  respect  to  the  threat  of 
serious  injury,  data  relating  to: 

(i)  A  decline  in  sales  or  market  share, 
a  higher  and  growing  inventory 
(whether  maintained  by  domestic 
producers,  imf)orters,  wholesalers,  or 
retailers),  and  a  downward  trend  in 


production,  profits,  wages,  or 
employment  (or  increasing 
underemployment): 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate  adequate 
capital  to  finance  the  modernization  of 
their  domestic  plants  and  equipment,  or 
are  unable  to  maintain  existing  levels  of 
expenditures  for  research  and 
development; 

(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  third  country 
markets;  and 

(3)  Changes  in  the  level  of  prices, 
production,  and  productivity. 

(!)  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  injury,  or  threat 
thereof,  described  under  paragraph  (e) 
of  this  section,  and  a  statement 
regarding  the  extent  to  which  increased 
imports  of  the  Canadian  or  Mexican 
article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Belief  sought  and  purpose  thereof. 
A  statement  describing  the  import  rehef 
sought,  including  the  type,  amount,  and 
duration,  and  the  specific  purposes 
therefor,  which  may  include  facilitating 
the  orderly  transfer  of  resources  to  more 
productive  pursuits,  enhancing 
competitiveness,  or  other  means  of 
adjustment  to  new  conditions  of 
competition; 

(h)  Efforts  to  compete.  A  statement  on 
the  efforts  being  taken,  or  planned  to  be 
taken,  or  both,  by  firms  and  workers  in 
the  industry  to  make  a  positive 
adjustment  to  import  competition. 

(i)  Critical  circumstances.  An 
allegation  that  critical  circumstances 
exist  must  be  included  in  the  petition  or 
made  on  or  before  the  90th  day  after  the 
date  on  which  the  investigation  is 
initiated. 

§  206.35    Time  for  determination*, 
reporting. 

(a)  In  general.  The  Commission  will 
make  its  determination  with  resp)ect  to 
injury  within  120  days  after  the  date  on 
which  the  investigation  is  initiated.  The 
Commission  wrill  make  its  report  to  the 
President  no  later  than  30  days  after  the 
date  on  which  its  determination  is 
made. 

(b)  Perishable  agricultural  product.  In 
the  case  of  a  request  in  a  petition  for 
provisional  relief  with  respect  to  a 
perishable  agricultural  product  that  has 
been  the  subject  of  monitoring  by  the 
Commission,  the  Commission  will 
report  its  determination  and  any  finding 
to  the  President  not  later  than  21  days 
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after  the  date  on  which  the  request  for 
provisional  rehef  is  received. 

(c)  Critical  circumstances.  If 
petitioner  alleges  the  existence  of 
critical  circumstances  in  the  petition  or 
on  or  before  the  90th  day  after  the  day 
on  which  the  investigation  is  initiated, 
the  Commission  will  report  its 
determination  regarding  such  allegation 
and  any  finding  on  or  before  the  120th 
day  after  such  initiation  date. 

§206.36    Public  report 

Upon  making  a  report  to  the  President 
of  the  results  of  an  investigation  to 
which  this  subpart  D  relates,  the 
Commission  will  make  such  report 
public  (with  the  exception  of 
information  which  the  Commission 
determines  to  be  confidential)  and  cause 
a  summary  thereof  to  be  publi,shed  in 
the  Federal  Register. 

Subpart  E — Investigations  for  Relief 
From  Market  Disruption 

§  206.41    Applicability  of  subpart 

This  subpart  E  applies  specifically  to 
investigations  under  section  406(a)  of 
the  Trade  Act.  For  other  applicable 
nJles,  see  subpart  A  of  this  part  and  part 
201  of  this  chapter. 

§  206.42    Who  may  file  a  petition. 

A  petition  under  this  subpart  E  may 
be  filed  by  an  entity,  including  a  trade 
association,  firm,  certified  or  recognized 
union,  or  group  of  workers,  that  is 
representative  of  a  domestic  industry 
producing  an  article  with  respect  to 
which  there  are  imports  of  a  like  or 
directly  competitive  article  which  is  the 
product  of  a  Communist  country,  which 
imports,  allegedly,  are  increasing 
rapidly,  either  absolutely  or  relative  to 
domestic  production,  so  as  to  be  a 
significant  cause  of  a  material  injury,  lor 
the  threat  thereof,  to  such  domestic 
industry. 

§206.43    Contente  Of  petition. 

A  petition  under  this  subpart  E  shall 
include  specific  information  in  support 
of  the  claim  that  imports  of  an  article 
that  are  the  product  of  a  Conununist 
country  which  are  like  or  directly 
competitive  with  an  article  produced  by 
a  domestic  industry,  are  increasing 
rapidly,  either  absolutely  or  relative  to 
domestic  production,  so  as  to  be  a 
significant  cause  of  material  injury,  or 
the  threat  thereof,  to  such  domestic 
industry.  In  addition,  such  petition 
shall,  to  the  extent  practicable,  include 
the  following  information: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 


treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Representativeness.  (1)  The  names 
and  addresses  of  the  firms  represented 
in  the  petition  and/or  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 
(2)  the  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/ or  workers 
account  for  and  the  basis  for  asserting 
that  petitioner  is  representative  of  an 
industry;  and  (3)  the  names  and 
locations  of  all  other  producers  of  the 
domestic  article  known  to  the 
petitioner; 

(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
which  form  the  basis  of  the  claim  that 
imports  from  a  Communist  country  of 
an  article  like  or  directly  competitive 
with  the  article  produced  by  the 
domestic  industry  concerned  are 
increasing  rapidly,  either  absolutely  or 
relative  to  domestic  production; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  paragraph  (c) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  material  injury, 
data  indicating: 

(i)  An  idling  of  production  facilities  in 
the  industry,  including  data  indicating 
plant  closings  or  the  underutilization  of 
production  capacity: 

(ii)  The  inability  of  a  number  of  firms 
to  carry  out  domestic  production 
operations  at  a  reasonable  level  of  profit; 
and 

(iii)  Unemployment  or 
underemployment  within  the  industry; 
andfuf 

(2)  With  respect  to  the  threat  of 
material  injury,  data  relating  to: 

(i)  A  dechne  in  sales  or  market  share, 
a  higher  and  growing  inventory 
(whether  maintained  by  domestic 
producers,  importers,  wholesalers,  or 
retailers),  and  a  downward  trend  in 
production,  profits,  wages,  or 
employment  (or  increasing 
underemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate  adequate 
capital  to  finance  the  modernization  of 
their  domestic  plants  and  equipment,  or 
are  unable  to  maintain  existing  levels  of 
expenditures  for  research  and 
development;  and 


(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  third  country 
markets; 

(fl  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  material  injury,  or 
threat  thereof,  described  in  paragraph 
(e)  of  this  section;  information  relating 
to  the  effect  of  imports  of  the  subject 
merchandise  on  prices  in  the  United 
States  for  like  or  directly  competitive 
articles;  evidence  of  disruptive  pricing 
practices,  or  other  efforts  to  unfairly 
manage  trade  patterns;  and  a  statement 
regarding  the  extent  to  which  increased 
imports,  either  actual  or  relative  to 
domestic  production,  of  the  imported 
article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(gj  Relief  sought  and  purpose  thereof. 
A  statement  describing  the  import  relief 
sought. 

§  206.44    Time  for  reporting. 

The  Commission  will  make  its  report 
to  the  President  at  the  earliest  practical 
time,  but  not  later  than  3  months  after 
the  date  on  which  the  petition  is  filed, 
the  request  or  resolution  is  received,  or 
the  motion  is  adopted,  as  the  case  may 
be. 

§206.45    Public  report 

Upon  making  a  report  to  the  President 
of  the  resuhs  of  an  investigation  to 
which  this  subpart  E  relates,  the 
Commission  will  make  such  report 
public  (with  the  exception  of 
information  which  the  Commission 
determines  to  be  confidential)  and  cause 
a  summary  thereof  to  be  published  in 
the  Federal  Register. 

Subpart  F — Monitoring;  Advice  as  to 
Effect  of  Extension,  Reduction, 
Modification,  or  Termination  of  Relief 
Action 

§  206.51    Applicability  of  subpart 

This  subpart  F  applies  specifically  to 
investigations  under  section  204  of  the 
Trade  Act.  For  other  applicable  rules, 
see  subpart  A  of  this  part  and  part  201 
of  this  chapter. 

§206.52    Monitoring. 

(a)  In  general.  As  long  as  any  import 
relief  imposed  by  the  President 
pursuant  to  section  203  of  the  Trade  Act 
remains  in  effect,  the  Commission  will 
monitor  developments  with  respect  to 
the  domestic  industry,  including  the 
progress  and  specific  efforts  made  by 
workers  and  firms  in  the  industry  to 
make  a  positive  adjustment  to  import 
competition. 
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(b)  Biannual  reports.  The  Comrnission 
will  submit  a  report  on  the  results  of  the 
monitoring  to  the  President  and  the 
Congress  not  later  than  (1)  the  2nd 
anniversary  of  the  day  on  which  the 
action  under  section  203  of  the  Trade 
Act  first  took  effect,  and  (2)  the  last  day 
of  each  2-year  period  occurring  after 
such  first  report.  In  the  course  of 
preparing  each  such  report,  the 
Commission  will  hold  a  hearing  at 
which  interested  f)ersons  will  be  given 
a  reasonable  opportunity  to  be  present, 
to  produce  evidence,  and  to  be  heard. 

§  206.53    Investigations  to  advise  ttie 
President  as  to  tt>e  probable  economic 
effect  of  extension,  reduction,  modification, 
or  termination  of  action. 

Upon  the  request  of  the  President,  the 
Commission  will  conduct  an 
investigation  for  the  purpose  of 
gathering  information  in  order  that  it 
might  advise  the  President  of  its 
judgment  as  to  the  probable  economic 
effect  on  the  industry  concerned  of  any 
extension,  reduction,  modification,  or 
termination  of  the  action  taken  under 
section  203  which  is  under 
consideration. 

§  206.54    Investigations  to  evaluate  the 
effectiveness  of  relief. 

(a)  Investigation.  After  any  action 
taken  under  section  203  has  terminated, 
the  Commission  will  conduct  an 
investigation  for  the  purpose  of 
evaluating  the  effectiveness  of  the  relief 
action  in  facilitating  positive  adjustment 
by  the  domestic  industry  to  import 
competition,  consistent  with  the  reasons 
set  out  by  the  President  in  the  report 
submitted  to  the  Congress  under  section 
203(b). 

(b)  Hearing.  In  the  course  of  such 
investigation,  the  Commission  will  hold 
a  hearing  at  which  interested  persons 
will  be  given  an  opportunity  to  be 
present,  to  produce  evidence,  and  to  be 
heard. 

(c)  Time  for  reporting.  The 
Commission  will  submit  its  report  to  the 
President  and  to  the  Congress  by  no 
later  than  tlie  180th  day  after  the  day  on 
which  the  action  terminated. 

2.  Part  207,  Subpart  G,  is  revised  to 
read  as  follows: 

Subpart  G — Implementing  Regulations  for 
ttie  Hotth  American  Free  Trade  Agreement 

Sec. 

207.90  Scope. 

207.91  Definitions. 

207.92  P*rocedures  for  commencing  review 
of  final  determinations. 

207.93  Protection  of  proprietary 
information  during  p>anel  and  committee 
proceedings. 

207.94  Protection  of  privileged  information 
during  panel  and  committee 
proceedings. 


Procedures  for  Imposing  Sanctions  for 
Violation  of  Provisions  of  a  Protective  Order 
Issued  During  Panel  and  Committee 
Proceedings 

207.100  Sanctions. 

207. 1 01  Reporting  of  prohibited  act  and 
commencement  of  investigation. 

207. 1 02  Initiation  of  proceedings. 

207.103  Charging  letter. 

207.104  Response  to  charging  letter. 

207.105  Confidentiality. 

207.106  Interim  measures. 

207.107  Motions. 

207.108  Preliminary  conference. 

207.109  Discovery. 

207.110  Subpoenas. 

207.111  Prehearing  conference. 

207.112  Hearings. 

207.113  The  record. 

207.114  Initial  determination. 

207.115  Petition  for  review. 

207.116  Commission  review  on  its  own 
motion. 

207.117  Review  by  Commission. 

207. 1 1 8  Role  of  the  General  Counsel  in 
advising  the  Commission. 

207.119  Reconsideration. 

207. 1 20  Public  notice  of  sanctions. 
Authority:  Sec.  777(d)  of  the  Tariff  Act  of 

1930  (19  U.S.C  1677f  (d);  sees.  402(g).  405 
of  the  North  American  Free  Trade  Agreement 
Implementation  Act  (107  Stat.  2057,  Pub.  L 
103-182,  Dec.  8, 1993). 

Subpart  G — Implementing  Regulations 
for  tt>e  North  American  Free  Trade 
Agreement 

§207.90    Scope. 

This  subpart  sets  forth  the  procedures 
and  regulations  for  implementation  of 
Article  1904  of  the  North  American  Free 
Trade  Agreement  under  the  Tariff  Act  of 
1930,  as  amended  by  title  IV  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (19  U.S.C.  1516a 
and  1677f).  These  regulations  are 
authorized  by  section  402(g)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  and  19  U.S.C.  1335. 

§207.91    Definitions. 

As  used  in  this  subpart — 

Administrative  Law  Judge  means  the 
United  States  Government  employee 
appointed  under  section  310(0  of  title  5 
of  the  United  States  Code  to  conduct 
proceedings  under  this  part  in 
accordance  with  section  554  of  title  5  of 
the  United  States  Code; 

Agreement  means  the  North  American 
Free  Trade  Agreement  entered  into 
among  Canada,  the  United  States  of 
America  and  the  United  Mexican  States 
("Mexico");  or,  with  respect  to 
binational  panel  proceedings  between 
Canada  and  the  United  States  underway 
as  of  the  date  of  enactment  of  thie 
Agreement,  or  any  binational  panel 
proceedings  that  may  proceed  between 
the  United  States  and  Canada  following 
any  withdrawal  from  the  Agreement  by 


the  United  States  or  Canada,  the  United 
States-Canada  Free  Trade  Agreement 
entered  into  between  the  Government  of 
Canada  and  the  Government  of  the 
United  States  of  America,  effective  as  of 
January  1, 1989; 

Article  1904  Rules  means  the  Rules  of 
Procedure  for  Article  1904  Binational 
Panel  Reviews  adopted  by  the  United 
States  of  America,  Canada  and  Mexico 
pursuant  to  the  Agreement,  or  where 
applicable  under  the  Agreement,  the 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  adopted  by 
the  United  States  of  America  and 
Canada  pursuant  to  the  United  States- 
Canada  Free  Trade  Agreement,  as 
amended;  \ 

Canadian  Secretary  means  the  \ 
Secretary  of  the  Canadian  section  6f  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  the  Secretary's 
behalf; 

Charged  party  means  a  person  who  is 
charged  by  the  Commission  with 
committing  a  prohibited  act  under  19 
U.S.C.  1677f(0(3); 

Clerical  person  means  a  person  such 
as  a  paralegal,  secretary,  or  law  clerk 
who  is  employed  or  retained  by  and 
under  the  direction  and  control  of  an 
authorized  applicant; 

Commission  means  the  United  States 
International  Trade  Commission; 

Commission  Secretary  means  the 
Secretary  to  the  Commission; 

Complaint  means  the  complaint 
referred  to  in  the  Article  1904  Rules; 

Counsel  means  persons  described  in 
the  definition  of  "counsel  of  record"  in 
Rule  3  of  the  Article  1904  Rules  or  the 
ECTC  Rules,  and  counsel  for  an  interested 
person  who  plans  to  file  a  timely 
complaint  or  notice  of  appearance  in  the 
panel  review. 

Date  of  Service  means  the  day  a 
document  is  deposited  in  the  mail  or 
delivered  in  person; 

Days  means  calendar  days,  but  if  a 
deadline  falls  on  a  weekend  or  United 
States  federal  holiday,  it  shall  be 
extended  to  the  next  working  day; 

Extraordinary  challenge  committee 
means  the  committee  established 
pursuant  to  Annex  1904.13  of  the 
Agreement  to  review  decisions  of  a 
panel  or  conduct  of  a  panelist; 

ECC  Rules  means  the  Rules  of 
Procedure  for  Article  1904 
Extraordinary  Challenge  Committees 
adopted  by  the  United  States  of 
America,  Canada  and  Mexico,  or  where 
applicable,  the  Rules  of  Procedure  for 
Article  1904  Extraordinary  Challenge 
Committees  adopted  by  the  United 
States  of  America  and  Canada  pursuant 
to  the  United  States-Canada  Free  Trade 
Agreement,  as  amended; 
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Final  determination,  means  "final 
determination"  under  Article  1911  of 
the  Agreement; 

Free  Trade  Area  Country  means  the 
"free  trade  area  country"  as  defined  in 
19U.S.C.  15163(0(10); 

Investigative  attorney  means  an 
attorney  designated  by  the  Office  of 
Unfair  Import  Investigations  to  engage 
in  inquiries  and  proceedings  under  19 
CFR  207.100  et  seq. 

Mexican  Secretary  means  the 
Secretary  of  the  Mexican  section  of  the 
Secretariat  and  includes  any  persons 
authorized  to  act  on  the  Secretary's 
behalf; 

NAFTA  Act  means  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  Pub.  L.  103-182 
(December  8.  1993); 

Notice  of  Appearance  means  the 
notice  of  appearance  provided  for  by 
Article  1904  Rules  or  by  the  ECC  Rules; 

Panel  review  means  review  of  a  final 
determination  pursuant  to  chapter  19  of 
the  Agreement,  including  review  by  an 
extraordinary  challenge  committee; 

Party  means,  for  the  purposes  of  19 
CFR  207.100  through  207.120,  either  the 
investigative  attomey(ies)  or  the  charged 
party(ies); 

Person  means,  for  the  purposes  of  19 
CFR  207.100  through  207.120,  an 
individual,  partnership,  corporation, 
association,  organization,  or  other 
entity; 

Privileged  information  means  all 
information  covered  by  the  provisions 
of  the  second  sentence  of  19  U.S.C. 
1677f(fl(l)(A); 

Professional  means  an  accountant, 
economist,  engineer,  or  other  non-legal 
specialist  who  is  employed  by.  or  under 
the  direction  and  control,  of  a  counsel; 

Prohibited  act  means  the  violation  of 
a  protective  order,  the  inducement  of  a 
violation  of  a  protective  order,  or  the 
knowing  receipt  of  information  the 
receipt  of  which  constitutes  a  violation 
of  a  protective  order;  < 

.  Proprietary  information  means 
confidential  business  information  as 
defined  in  19  CFR  201.6(a); 

Protective  Order  means  an 
administrative  protective  order  issued 
by  the  Commission; 

Relevant  FT  A  Secretary  means  the 
Secretary  referred  to  in  Article  1908  of 
the  Agreement; 

Secretariat  means  the  Secretariat 
established  pursuant  to  Article  2002  of 
the  Agreement  and  includes  the 
Secretariat  sections  located  in  Canada, 
the  United  States,  and  Mexico; 

Service  address  means  the  facsimile 
number,  if  any,  and  address  of  the 
counsel  of  record  for  a  person  or,  where 
a  person  is  not  represented  by  counsel, 
the  facsimile  number,  if  any,  and 


address  set  out  by  a  person  in  a  Request 
for  Panel  Review,  Complaint  or  Notice 
of  Appearance  as  the  address  at  which 
the  person  may  be  served  or,  where  a 
Change  of  Service  Address  has  been 
filed  by  a  person,  the  facsimile  number, 
if  any.  and  address  set  out  as  the  service 
address  in  that  form; 

Senice  list  means  the  list  maintained 
by  the  Commission  Secretary  under  19 
CFR  201.11(d)  of  persons  in  the 
administrative  proceeding  leading  to  the 
final  determination  under  panel  review; 

United  States  Secretary  means  the 
Secretary  of  the  United  States  section  of 
the  Secretariat  and  includes  any  person 
authorized  to  act  on  the  Secretary's 
behalf;  ^ 

Except  as  otherwise  provided  in  this 
subpart,  the  definitions  set  forth  in  the 
Article  1904  Rules  and  the  ECC  Rules 
are  applicable  to  this  subpart  and  to  any 
protective  orders  issued  pursuant  to  this 
subpart. 

§  207.92    Procedures  for  commencing 
review  of  final  determinations. 

(a)  Notice  of  Intent  to  Commence 
Judicial  Review.  A  Notice  of  Intent  to 
Commence  Judicial  Review  shall 
contain  such  information,  and  be  in 
such  form,  manner,  and  style,  including 
service  requirements,  as  prescribed  by 
the  Department  of  Commerce  in  its 
regulations  at  19  CFR  part  356. 

(b)  Request  for  Panel  Review.  A 
Request  for  Panel  Review  shall  contain 
such  information,  and  be  in  such  form, 
manner,  and  style,  including  service 
requirements,  as  prescribed  by  the 
Department  of  Commerce  in  its 
regulations  at  19  CFR  part  356. 

§  207.93    Protection  of  proprietary 
information  during  panel  and  committee 
proceedings. 

(a)  Requests  for  protective  orders.  A 
request  for  access  to  proprietary 
information  pursuant  to  19  U.S.C. 
1677f(fl(l)  shall  be  made  to  the 
Secretary  of  the  Commission. 

(b)  Persons  authorized  to  receive 
proprietary  information  under 
protective  order.  The  following  persons 
may  be  authorized  by  the  Commission 
to  receive  access  to  proprietary 
information  if  they  comply  with  these 
regulations  and  such  other  conditions 
imposed  upon  them  by  the  Commission: 

(1)  The  members  of  a  binational  panel 
or  an  extraordinary  challenge 
committee,  any  assistant  to  a  member, 
court  reporters  and  translators; 

(2)  Counsel  and  professionals, 
provided  that  the  counsel  or 
professional  does  not  participate  in 
comi>etitive  decision-making,  as  defined 
in  US  Steel  Corp.  v.  United  States.  730 
F.2d  1465  (Fed.  Cir.  1984),  for  the 


person  represented  or  for  any  person 
that  would  gain  a  competitive  advantage 
through  knowledge  of  the  proprietary 
information  sought; 

(3)  Clerical  persons  who  are  employed 
or  retained  by  and  under  the  direction 
and  control  of  a  person  described  in 
paragraph  (b)  (1),  (2).  (5)  or  (6)  of  this 
section  who  has  been  issued  a 
protective  order,  if  such  clerical 
persons: 

(i)  Are  not  involved  in  the 
competitive  decision-making,  or  the 
support  functions  for  the  competitive 
decision-making,  of  a  participant  to  the 
proceeding  or  of  any  person  that  would 
gain  a  competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought,  and 

(ii)  Have  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
protective  order  of  the  person  who 
retains  or  employs  him  or  her; 

(4)  The  Secretaries  of  the  United 
States,  Canadian  and  Mexican  sections 
of  the  Secretariat  and  members  of  their 
staffs; 

(5)  Any  officer  or  employee  of  the 
United  ^ates  Government  who  the 
United  States  Trade  Representative 
informs  the  Commission  Secretary 
needs  access  to  proprietary  information 
to  make  recommendations  regarding  the 
convening  of^extraordinary  challenge 
committees;  and 

(6)  Any  officer  or  employee  of  the 
Government  of  Canada  or  the 
Government  of  Mexico  who  the 
Canadian  Minister  of  Trade  or  the 
Mexican  Secretary  of  Commerce  and 
Industrial  Development,  as  the  case  may 
be,  informs  the  Commission  Secretary 
needs  access  to  proprietary  information 
to  make  recommendations  regarding  the 
convening  of  extraordinary  challenge 
committees. 

(c)  Procedures  for  obtaining  access  to 
proprietary  information  under 
protective  order. — (1)  Persons  who  must 
file  an  application  for  release  under 
protective  order.  To  be  permitted  access 
to  proprietary  information  in  the 
administrative  record  of  a  determination 
under  panel  review,  all  persons 
described  in  paragraphs  (b)  (1).  (2).  (4). 
(5)  or  (6)  of  this  section,  unless 
described  in  paragraph  (c)(5)(i)  of  this 
section,  shall  file  an  application  for  a 
protective  order. 

(2)  Contents  of  applications  for 
release  under  protective  order,  (i)  The 
Commission  Secretary  shall  adopt  from 
time  to  time  forms  for  submitting 
requests  for  release  pursuant  to 
protective  order  that  incorporate  the 
terms  of  this  rule.  The  Commission 
Secretary  shall  supply  the  United  States 
Secretary  with  copies  of  the  forms  for 
persons  described  in  paragraphs  (b)  (1). 
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(4).  (5)  and  (6)  of  this  section.  Other 
applicants  may  obtain  the  forms  at  the 
Commission  Secretary's  office  at  500  E 
Street  SW..  Washington,  DC  20436. 
(ii)  SMch  forms  shall  require  the 
applicant  to  submit  a  personal  sworn 
statement  that,  in  addition  to  such  other 
conditions  as  the  Commission  Secretary 
may  require,  the  applicant  will: 

(A)  Not  disclose  any  proprietary 
information  obtained  under  protective 
order  and  not  otherwise  available  to  any 
person  other  than: 

(1)  Personnel  of  the  Commission 
involved  in  the  particular  panel  review 
in  which  the  proprietary  information  is 
part  of  the  administrative  record, 

(2)  The  person  from  whom  the 
information  was  obtained, 

(3)  A  person  who  is  authorized  to 
have  access  to  the  same  proprietary 
information  pursuant  to  a  Commission 
protective  order,  and 

[4]  A  clerical  person  retained  or 
employed  by  and  under  the  direction 
and  control  of  a  person  described  in 
paragraph  (b)  (1),  (2),  (5),  or  (6)  of  this 
section  who  has  been  issued  a 
protective  order,  if  such  clerical  person 
has  signed  and  dated  an  agreement  to  be 
bound  by  the  terms  set  forth  in  the 
application  for  a  protective  order  of  the 
person  who  retains  or  employs  him  or 
her; 

(B)  Not  use  any  of  the  proprietary 
information  released  under  protective 
order  and  not  otherwise  available  for 
purposes  other  than  the  particular 
proceedings  under  Article  1904  of  the 
Agreement; 

(C)  Upon  completion  of  panel  review, 
or  at  such  other  date  as  may  be 
determined  by  the  Commission 
Secretary,  return  to  the  Commission,  or 
certify  to  the  Commission  Secretary  the 
destruction  of,  all  documents  released 
under  the  protective  order  and  all  other 
material  (such  as  briefs,  notes,  or 
charts),  containing  the  proprietary 
information  released  under  the 
protective  order,  except  that  those 
described  in  paragraph  (b)(1)  of  this 
section  may  return  such  docimients  and 
other  materials  to  the  United  States 
Secretary.  The  United  States  Secretary 
may  retain  a  single  file  copy  of  each 
document  for  the  official  file. 

(D)  Update  information  in  the 
application  for  protective  order  as 
required  by  the  protective  order;  and 

(E)  Acknowledge  that  the  person 
becomes  subject  to  the  provisions  of  19 
U.S.C.  1677f(f)  and  to  this  subpart,  as 
well  as  corresponding  provisions  of 
Canadian  and  Mexican  law  on 
disclosure  undertakings  concerning 
proprietary  information. 

(3)  Timing  of  applications.  An 
application  for  any  person  described  in 


paragraph  (b)(1)  or  (b)(2)  of  this  section 
may  be  filed  after  a  notice  of  request  for 
panel  review  has  been  filed  with  the 
Secretariat.  A  person  described  in 
paragraph  (b)(4)  of  this  section  shall  file 
an  application  immediately  upon 
assuming  official  responsibilities  in  the 
United  States,  Canadian  or  Mexican 
Secretariat.  An  application  for  any 
person  described  in  paragraph  (b)(5)  or 
(b)(6)  of  this  section  may  be  filed  at  any 
time  after  the  United  States  Trade 
Representative,  the  Canadian  Minister 
of  Trade,  or  the  Mexican  Secretary  of 
Commerce  and  Industrial  Development, 
as  the  case  may  be,  has  notified  the 
Commission  Secretary  that  such  person 
reouires  access. 

(4)  Filing  and  service  of 
applications — (i)  Applications  of 
persons  described  in  paragraph  (b)(1)  of 
this  section.  A  person  described  in 
paragraph  (b)(1)  of  this  section  shall 
submit  the  completed  original  of  the 
form  to  the  United  States  Secretary, 
NAFTA  Secretariat,  room  2061,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW., 
Washington,  DC  20230.  The  United 
States  Secretary,  in  turn,  shall  file  the 
original  plus  three  (3)  copies  of  the 
application  with  the  Commission 
Secretary. 

(ii)  Applications  of  persons  described 
in  paragraph  (b)(2)  of  this  section — (A) 
Filing.  A  person  described  in  paragraph 
(b)(2)  of  this  section  shall  file  the 
completed  original  of  the  form  and  three 
(3)  copies  with  the  Commission 
Secretary,  and  four  (4)  copies  with  the 
United  States  Secretary. 

(B)  Sen'ice,  If  an  applicant  files  before 
the  deadline  for  filing  notices  of 
appearance  for  the  panel  review,  the 
applicant  shall  concurrently  ser\'e  each 
person  on  the  service  list  with  a  copy  of 
the  application.  If  the  applicant  files 
after  the  deadline  for  filing  notices  of 
appearance  for  the  panel  review,  the 
applicant  shall  serve  each  participant  in 
the  panel  review  in  accordance  with  the 
applicable  Article  1904  Rules  and  ECC 
Rules.  Service  on  a  person  may  be 
effected  by  delivering  a  copy  to  the 
person's  service  address;  by  sending  a 
copy  to  the  person's  service  address  by 
facsimile  transmission,  expedited 
courier  service,  expedited  mail  service; 
or  by  personal  service. 

(iii)  Applications  of  persons  described 
in  paragraph  (b)(4)  of  this  section.  A 
person  described  in  paragraph  (b)(4)  of 
this  section  shall  file  the  original  and 
three  (3)  copies  of  the  protective  order 
application  with  the  Commission 
Secretary. 

(iv)  Applications  of  persons  described 
in  paragraph  (b)(5)  of  this  section.  A 
person  described  in  paragraph  {h)(5)  of 


this  section  shall  file  the  original>6nd 
three  (3)  copies  with  the  Commission 
Secretary  and  four  (4)  copies  with  the 
United  States  Secretary. 

(v)  Applications  of  persons  described 
in  paragraph  (b)(6)  of  this  section.  A 
person  described  in  paragraph  (b)(6)  of 
this  section  shall  submit  the  completed 
original  of  the  protective  order 
application  to  the  relevant  FTA 
Secretary.  The  relevant  FTA  Secretary 
in  turn,  shall  file  the  original  and  three 
(3)  copies  with  the  Commission 
Secretary. 

(5)  Persons  who  retain  access  to 
proprietary  information  under  a 
protective  order  issued  during  the 
administrative  proceedings,  (i)  If 
counsel  or  a  professional  has  been 
granted  access  in  an  administrative 
proceeding  to  proprietary  information 
under  a  protective  order  that  contains  a 
provision  governing  continued  access  to 
that  information  during  panel  review, 
and  that  counsel  or  professional  retains 
the  proprietary  information  more  than 
fifteen  (15)  days  after  a  First  Request  for 
Panel  Review  is  filed  with  the 
Secretariat,  that  counsel  or  professional, 
and  such  clerical  persons  with  access  on 
or  after  that  date,  become  immediately 
subject  to  the  terms  and  conditions  of 
Form  C  maintained  by  the  Commission 
Secretary  on  that  date  including 
provisions  regarding  sanctions  for 
violations  thereof. 

(ii)  Any  person  described  in 
paragraph  (c)(5)(i)  of  this  section, 
concurrent  with  the  filing  of  a 
complaint  or  notice  of  appearance  in  the 
panel  review  on  behalf  of  the 
participant  represented  by  such  person, 
shall: 

(A)  File  four  (4)  copies  of  the  original 
application,  of  all  existing  updates  to 
that  application,  and  of  the  protective 
order  with  the  United  States  Secretary; 
and 

(B)  Serve  three  t3)  copies  of  the 
protective  order  and  of  all  existing 
updates  upon  the  Commission 
Secretary. 

(iii)  Any  person  described  in 
paragraph  (c)(5)(i)  of  this  section  need 
not  submit  a  new  application  for  a 
protective  order  at  the  commencement 
of  a  panel  review. 

(d)  Issuance  of  protective  orders — (1) 
Applicants  described  in  paragraphs  (b) 
(1),  (4),  (5)  and  (6)  of  this  section.  Upon 
approval  of  an  application  of  persons 
described  in  paragraphs  (b)(1),  (4).  (5). 
or  (6)  of  this  section,  the  Commission 
Secretary  shall  issue  a  protective  order 
permitting  release  of  proprietary 
information.  Any  member  of  a 
binational  panel  proceeding  initiated 
under  the  United  States-Canada  Free 
Trade  Agreement  to  whom  the 
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Commission  Secretary  issues  a 
protective  order  must  countersign  it  and 
return  one  copy  of  the  countersigned 
order  to  the  United  States  Secretary. 
Any  other  applicant  under  paragraph 
(b)(1)  of  this  section  must  file  a  copy  of 
the  order  with  the  United  States 
Secretary. 

(2)  Applicants  described  in  paragraph 
(b)(2)  of  this  section,  (i)  The 
Commission  shall  not  rule  on  an 
application  filed  by  a  person  described 
in  paragraph  (b)(2)  until  ten  (10)  days 
after  the  request  is  filed  unless  there  is 
a  comf)€lling  need  to  rule  more 
expeditiously.  Any  person  may  file  an 
objection  to  the  apphcation  within 
seven  (7)  days  of  the  application's  filing 
date,  stating  the  specific  reasons  why 
the  Commission  should  not  grant  the 
application.  One  (1)  copy  of  the 
objection  shall  be  served  on  the 
applicant  and  on  all  persons  who  were 
served  with  the  application.  Any  reply 
to  an  objection  will  be  considered  if  it 
is  filed  and  served  before  the 
Commission  Secretary  renders  a 
decision.  Service  of  objections  and 
replies  shall  be  made  in  accordance 
with  paragraph  (c)(4)(ii)(B)  of  this 
section. 

(ii)  Denial  of  application.  The 
Commission's  Secretary  may  deny  an 
application  by  serving  a  letter  notifying 
the  applicant  of  the  decision  and  the 
reasons  therefor  within  fourteen  (14) 
days  of  the  receipt  of  the  application. 
The  letter  shall  advise  the  applicant  of 
the  right  to  appeal  to  the  Commission. 
Any  appeal  must  be  made  within  five 
(5)  days  of  the  service  of  the 
Commission  Secretary's  letter. 

(iii)  Appeal  from  denial  of  an 
application.  An  appeal  from  a  denial  of 
a  request  must  be  addressed  to  the 
Chairman,  United  States  International 
Trade  Commission.  500  E  Street,  SW., 
Washington,  DC  20436.  Such  appeal 
must  be  served  in  accordance  with 
paragraph  (c)(4)(ii)(B)  of  this  section. 
The  Commission  shall  make  a  final 
decision  granting  or  denying  the  appeal 
within  thirty  (30)  days  from  the  day  on 
which  the  application  was  filed  with  the 
Commission  Secretary. 

(iv)  Approval  of  the  application.  If  the 
Commission  Secretary  does  not  deny  an 
application  pursuant  to  paragraph 
(d)(2)(ii)  of  this  section,  the  Commission 
shall,  by  the  fifteenth  day  following  the 
receipt  of  the  application,  issue  a 
protective  order  permitting  the  release 
of  proprietary  information  to  the 
applicant. 

(v)  Filing  of  protective  orders.  If  a 
protective  order  is  issued  to  a  person 
described  in  paragraph  (b)(2)  of  this 
section,  the  person  shall  immediately 


file  one  (1)  copy  of  the  protective  order 
with  the  United  States  Secretary. 

(e)  Retention  of  protective  orders.  The 
Commission  Secretary  shall  retain,  in  a 
public  file,  copies  of  applications 
granted,  including  any  updates  thereto, 
and  protective  orders  issued  under  this 
section,  including  protective  orders 
filed  in  accordance  with  paragraph 
(b)(6)(ii)  of  this  section. 

(f)  Filing  of  amendments  to  granted 
applications.  Any  person  who  has  been 
issued  a  protective  order  under  this 
section  shall: 

(1)  If  a  person  described  in  paragraph 
(b)(1)  of  this  section,  submit  any 
amendments  to  the  application  for  a 
protective  order  to  the  United  States 
Secretary,  who  shall  file  the  original  and 
three  (3)  copies  with  the  Commission 
Secretary; 

(2)  If  a  person  described  in  paragraph 
(b)(2)  of  this  section,  file  the  original 
and  three  (3)  copies  of  any  amendments 
to  the  application  with  the  Commission 
Secretary  and  four  (4)  copies  with  the 
United  States  Secretary;  or 

(3)  If  any  other  person,  file  the 
original  and  three  (3)  copies  of  any 
amendments  to  the  application  with  the 
Commission  Secretary. 

(g)  Modification  or  revocation  of 
protective  orders.  (1)  Any  person  may 
file  with  the  Commission  Secretary  a 
request  that  a  protective  order  issued 
under  this  section  be  modified  or 
revoked  because  of  changed  conditions 
of  fact  or  law,  or  on  grounds  of  the 
public  interest.  The  request  shall  state 
the  changes  desired  and  include  any 
supporting  materials  and  arguments. 
The  person  filing  the  request  shall  serve 
a  copy  of  the  request  upon  the  person 
to  whom  the  protective  order  was 
issued. 

(2)  Any  person  may  file  a  response  to 
the  request  within  twenty  (20)  days  after 
it  is  filed,  unless  the  Commission  issues 
a  notice  indicating  otherwise.  After 
consideration  of  the  request  and  any 
responses  thereto,  the  Commission  shall 
take  such  action  as  it  deems 
aporopriate. 

(3)  Lf  a  request  filed  under  this 
paragraph  alleges  that  a  person  is 
violating  the  terms  of  a  protective  order, 
the  Commission  may  treat  the  request  as 
a  report  of  violation  under  §  207.101  of 
this  subpart. 

(4)  The  Commission  may  also  modify 
or  revoke  a  protective  order  on  its  own 
initiative. 

(5)  If  the  Commission  revokes, 
amends  or  modifies  a  person's 
protective  order,  it  shall  provide  to  the 
person,  the  United  States  Secretar)'  and 
all  participants  a  copy  of  tlie  Notice  of 
Revocation,  amendment  or 
modification. 


$207.94    Protection  of  pdvileged 
Information  during  panel  and  committee 
proceedings. 

When  and  if  a  panel  or  extraordinary 
challenge  committee  decides  that  the 
Commission  is  required,  pursuant  to  the 
United  States  law.  to  grant  access 
pursuant  to  protective  order  to 
information  for  which  the  Commission 
has  claimed  a  privilege,  any  individual 
to  whom  a  panel  or  extraordinar>' 
challenge  conmiittee  has  directed  the 
Commission  release  information  and 
who  is  otherwise  within  the  category  of 
individuals  eligible  to  receive 
proprietary  information  pursuant  to  19 
CFR  207.93(b),  may  file  an  application 
for  a  protective  order  with  the 
Commission.  Upon  receipt  of  such 
application,  the  Commission  Secretary 
shall  certify  to  the  Commission  that  a 
panel  or  extraordinary  challenge 
committee  has  required  the  Commission 
to  release  such  information  to  specified 
persons,  pursuant  to  19  U.S.C. 
1677f(f)(l).  Twenty-four  hours  following 
such  certification,  the  Commission 
Secretary  shall  issue  a  protective  order 
releasing  such  information  to  any 
authorized  applicant  subject  to  terms 
and  conditions  equivalent  to  those 
described  in  19  CFR  207.93(c)(2). 

Procedures  for  Imposing  Sanctions  for 

Violation  of  the  Provisions  of  a 

Protective  Order  Issued  During  Panel 

and  Conunittee  Proceedings  / 

I 
§207.100    Sanctions. 

(a)  A  person,  other  than  a  person 
exempted  firom  this  regulation  by  the 
provisions  of  19  U.S.C  1677flf)(4),  who 
is  determined  under  this  subpart  to  have 
.committed  a  prohibited  act;  may  be 
subject  to  one  or  more  of  the  following 
sanctions: 

(1)  A  civil  penalty  not  to  exceed 
$100,000  for  each  violation,  each  day  of 
a  continuing  violation  constituting  a 
separate  violation: 

(2)  Debarment  from  practice  in  any 
capacity  before  the  Commission,  which 
disbarment  may,  in  appropriate 
circumstances,  include  such  person's 
partners,  associates,  employers  and 
employees,  for  a  designated  time  period 
following  publication  of  a  determination 
that  the  protective  order  has  been 
breached; 

(3)  Denial  of  further  access  to 
proprietary  or  privileged  information 
covered  by  the  breached  protective 
order  or  to  proprietary  information  in 
future  Commission  proceedings: 

(4)  An  official  reprimand  by  the 
Commission: 

(5)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  of  the  facts  underlying  the 
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prohibited  act  to  the  ethics  panel  or 
other  disciplinary  body  of  the 
appropriate  professional  association  or 
licensing  authority; 

(6)  When  appropriate,  referral  of  the 
facts  underlying  the  violation  to  the 
United  States  Trade  Representative  o. 
his  or  her  designees,  or  to  another 
govenunent  agency;  and 

(7)  Any  other  administrative  sanctions 
as  the  Commission  determines  to  be 
appropriate. 

fb)  Each  partner,  associate,  employer, 
and  employee  described  in  paragraph 
(a)(2)  of  this  section  is  entitled  to  all  the 
administrative  rights  set  forth  in  this 
subpart. 

(c)  For  the  purposes  of  this  subpart, 
the  knowing  receipt  of  information  the 
receipt  of  which  constitutes  a  violation 
of  a  protective  order  includes,  but  is  not 
limited  to,  the  reading  or  unauthorized 
dissemination  of  the  information 
covered  by  a  protective  order  by  a 
person  who  knows  or  should  reasonably 
believe  that  he  or  she  is  not  authorized 
to  read  or  disseminate  such  information. 

207.101  Reporting  of  prohibited  act  and 
commencement  of  investigation. 

(a)  Any  person  who  has  information 
indicating  that  a  prohibited  act  has  been 
committed  shall  immediately  report  all 
pertinent  facts  relating  thereto  to  the 
Commission  Secretary. 

(b)  Upon  receipt,  the  Commission 
Secretary  shall  record  the  information, 
assign  an  investigation  number,  and 
forward  all  information  he  or  she 
received  to  the  Office  of  Unfair  Import 
Investigations. 

(c)  As  expeditiously  as  possible,  the 
Office  of  Unfair  Import  Investigations 
shall  conduct  an  inquiry  to  determine 
whether  there  is  reasonable  cause  to 
believe  that  a  person  or  persons  have 
committed  a  prohibited  act.  At  any  time, 
the  Office  of  Unfair  Import 
Investigations  may  request  that  the 
Commission  assign  an  administrative 
law  judge  to  oversee  the  inouiry. 

(d)  At  the  conclusion  of  the  inquiry, 
the  Office  of  Unfair  Import 
Investigations  shall  assess  whether  the 
available  information  is  sufficient  to 
provide  reasonable  cause  to  believe  that 
a  person  or  persons  have  committed  a 
prohibited  act. 

207.102  Initiation  of  proceedings. 

(a)  Upon  completion  of  the  inquiry, 
(1)  If  the  Office  of  Unfair  Import 
Investigations  concludes  that  there  is 
not  reasonable  cause  to  beUeve  that  a 
person  or  persons  have  committed  a 
prohibited  act.  the  Office  of  Unfair 
Import  Investigations  shall: 

(i)  Submit  a  report  to  the  Commission; 
and 


(ii)  Unless  the  Commission  directs 
otherwise,  the  file  shall  be  closed  and 
returned  to  the  Commission  Secretarv'. 

(2)  If  the  Office  of  Unfair  Import 
Investigations  concludes  that  Uiere  is 
reasonable  cause  to  believe  that  a  person 
or  persons  have  committed  a  prohibited 
act,  the  Office  of  Unfair  Import 
Investigations  shall: 

(i)  Make  a  recommendation  to  the 
Commission  regarding  whether  and  to 
what  extent  it  is  appropriate  to  notify 
the  person  whose  proprietary 
information  may  have  been 
compromised;  and 

(ii)  Submit  a  report  and 
recommendation  to  the  Commission 
regarding  whether  to  initiate  sanctions 
proceedings  or  to  take  other  appropriate 
action. 

(b)  The  Commission  may  make  any 
appropriate  determination  regarding  the 
initiation  of  sanctions  proceedings, 
including  rejecting,  approving,  or 
approving  and  amending  any 
recommendation  made  by  the  Office  of 
Unfair  Import  Investigations. 

(c)  If  the  Commission  determines  that 
it  is  appropriate  to  issue  a  charging 
letter,  the  Commission  shall  appoint  an 
administrative  law  judge  to  oversee  the 
proceeding  and  the  Commission 
Secretary  shall  initiate  a  proceeding 
under  this  Subpart  by  issuing  a  charging 
letter  as  set  forth  in  19  CFR  207.103. 

(d)  If  the  Commission  determines  that 
it  is  appropriate  to  initiate  proceedings, 
but  that  the  party  to  be  charged  is 
beyond  the  jurisdiction  of  the 
Commission  and  within  the  jurisdiction 
of  another  Free  Trade  Area  country,  or 
that  for  other  reasons  an  authorized 
agency  of  another  Free  Trade  Area 
country  would  be  the  more  appropriate 
forum  for  initiation  of  a  proceeding,  the 
Commission  shall  take  the  necessary 
steps  for  issuance  of  a  letter  requesting 
the  authorized  agency  of  another  Free 
Trade  Area  country  to  initiate 
proceedings  under  applicable  law  on 
the  basis  of  an  alleged  prohibited  act. 

(e)  The  Commission  may  make  any 
determination  regarding  notification 
about  the  alleged  prohibited  act  and  the 
relevant  underlying  facts  to  the  persons 
who  submitted  the  proprietary 
information  that  allegedly  has  been 
disclosed.  A  determination  by  the 
Commission  on  this  subject  does  not 
foreclose  the  administrative  law  judge 
from  redetermining  at  any  time  during 
the  hearing  whether  notification  to  the 
compromised  party  is  appropriate. 

(0  If  the  Commission  determines  that 
it  is  not  appropriate  to  issue  a  charging 
letter  or  to  refer  the  facts  to  the 
authorized  agency  of  another  Free  Trade 
Area  country,  the  file  shall  be  closed 
and  returned  to  the  Commission 


Secretary,  unless  the  Commission 
directs  othenvise. 

(g)  All  aspects  of  the  inquiry  shall 
remain  confidential,  except  as  deemed 
reasonably  necessary  to  the  Office  of 
Unfair  Import  Investigations  to  gather 
relevant  information  and  to  protect  the 
interests  of  the  person  who  submitted 
the  proprietary  information,  or  except  as 
otherwise  ordered  by  the  Commission. 
Except  as  the  Commission  may 
otherwise  order,  the  Commission 
Secretary  shall  maintain  all  closed 
investigator>'  files  in  confidence  to  the 
extent  permitted  by  law,  and  shall 
destroy  any  documentary  evidence 
containing  allegations  of  a  prohibited 
act  for  which  no  proceeding  is  initiated 
one  year  after  the  file  is  closed. 

§  207. 1 03    Charging  letter. 

(a)  Contents  of  charging  letter.  Each 
charged  party  shall  be  served  by  the 
Commission  with  a  copy  of  a  charging 
letter  and  any  accompanying  motion  for 
interim  measures,  as  provided  for  in  19 
CFR  207.106.  The  charging  letter  shall 
include: 

(1)  Allegations  concerning  a 
prohibited  act; 

(2)  A  citation  to  §  207.100  of  this 
subpart,  for  a  listing  of  sanctions  that 
may  be  imposed  for  a  prohibited  act; 

(3)  A  statement  that  a  proceeding  has 
been  initiated  and  that  an  APA  hearing 
will  be  held  before  an  administrative 
law  judge; 

(4)  A  statement  that  the  charged  party 
or  his  or  her  attorney  may  request  the 
issuance  of  an  appropriate 
administrative  protective  order  to  obtain 
access  to  the  information  upon  which 
the  charge  is  bastu; 

(5)  A  statement  that  the  charged  party 
has  a  right  to  retain  an  attorney  at  the 
charged  party's  own  expense  for 
purposes  of  representation;  and 

(6)  A  statement  tha^the  charged  party 
has  the  right  to  request  in  the  response 
described  in  §207.104  of  this  subpart 
that  the  proceedings  remain  confidential 
to  the  extent  practicable. 

(b)  Senice  of  charging  letter.  (1)  The 
charging  letter  shall  be  served  in  a 
double  envelope.  The  inner  envelope 
shall  indicate  that  it  is  to  be  opened 
only  by  the  addressee.  Service  of  a 
charging  letter  shall  be  made  by  one  of 
the  following  methods: 

(i)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
party  at  the  party's  last  known 
permanent  address;  or 

(ii)  Personal  service;  or 

(iii)  Any  other  method  acceptable 
under  Rule  4  of  the  Federal  Rules  of 
Civil  Procedure. 

(2)  Service  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 
person  making  such  service. 
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(c)  Confidentiality  of  charging  letter. 
Prior  to  entry  of  an  order  by  the 
administrative  law  judge  under 

§  207.105  of  this  subpart,  the  charging 
letter  will  be  confidential  and  disclosed 
only  to  necessary  Commission  staff  and 
the  charged  parties. 

(d)  Amenarnent  of  charging  letter.  (1) 
At  any  time  after  proceedings  have  been 
initiated,  the  investigative  attorney  may 
move  for  leave  to  amend  or  withdraw 
the  charging  letter. 

(2)  If  the  administrative  law  judge 
determines  that  the  charging  letter 
should  be  amended  to  include 
additional  parties,  the  judge  shall  issue 
a  recommended  determination  to  that 
effect.  The  Commission  shall  review  the 
recommended  determination,  and  issue 
a  determination  granting  or  denying  the 
motion  to  amend  the  charging  letter  to 
include  additional  parties. 

(3)  Upon  motion,  the  administrative 
law  judge  may  grant  leave  to  amend  the 
charging  letter  for  good  cause  shown 
upon  such  conditions  as  are  necessary 
to  avoid  prejudicing  the  public  interest 
and  the  rights  of  the  parties  already 
charged. 

(4)  Any  amended  charging  letter  shall 
be  served  upon  all  charged  parties  in  the 
form  and  manner  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section. 

§207.104    Respons«  to  charging  letter. 

(a)  Time  for  filing.  A  charged  party 
shall  have  twenty  (20)  days  from  the 
date  of  service  of  the  charging  letter 
within  which  to  file  a  written  response 
to  the  allegations  made  in  the  charging 
letter  unless  otherwise  ordered  by  the 
administrative  law  judge. 

(b)  Form  and  content.  Each  response 
shall  be  under  oath  and  signed  by  the 
charged  party  or  its  duly  authorized 
officer,  attorney,  or  agent,  with  the 
name,  address,  and^eiephone  number  of 
the  same.  Each  charged  party  shall 
respond  to  each  allegation  in  the 
charging  letter,  and  may  set  forth  a 
concise  statement  of  the  facts 
constituting  each  ground  of  defense. 
There  shall  be  a  specific  admission  or 
denial  of  each  fact  alleged  in  the 
charging  letter,  or  if  the  charged  party  is 
without  knowledge  of  any  such  fact,  a 
statement  to  that  effect. 

(c)  Request  for  confidentiality.  The 
response  shall  contain  a  statement  as  to 
whether  the  charged  party  seeks  an 
order  to  maintain  the  confidentiality  of 
all  or  part  of  the  proceedings  to  the 
extent  practicable,  pursuant  to  §  207.105 
of  this  subpart. 

§207.105    Confidentiality. 

(a)  Protection  of  proprietary  and 
privileged  information.  As  the 
administrative  law  judge  deems 


reasonably  necessary  for  the  preparation 
of  the  defense  of  a  charged  party,  the 
attorney  for  the  charged  party  may  be 
granted  access  in  these  proceedings  to 
proprietary  information  or  to  the 
privileged  information,  the  disclosure  of 
which  is  the  subject  of  the  proceedings. 
Any  such  access  shall  be  under 
protective  order  consistent  with  the 
provisions  of  this  subpart. 

(b)  Confidentiality  of  proceedings. 
Upon  the  request  of  any  charged  party 
pursuant  to  §  207.106  of  this  subpart, 
the  administrative  law  judge  will  issue 
an  appropriate  confidentiality  order. 
This  order  will  provide  for  the 
confidentiality,  to  the  extent  practicable 
and  permitted  by  law.  of  information 
relating  to  allegations  concerning  the 
commitment  of  a  prohibited  act. 
consistent  with  public  policy 
considerations  and  the  needs  of  the 
parties  in  conducting  the  sanctions 
proceedings.  The  order  will  provide  that 
all  proceedings  under  this  provision 
shall  be  kept  confidential  within  the 
terms  of  the  order,  except  to  the  extent 
that  a  discussion  of  such  proceedings  is 
incorporated  into  a  published  final 
decision  of  the  Commission.  Any 
confidential  information  not  disclosed 
in  such  decision  will  remain  protected. 

§207.106    Interim  measures. 

(a)  At  any  time  af^er  proceedings  are 
initiated,  the  administrative  law  judge, 
upon  motion,  or  on  his  or  her  own 
initiative,  may  issue  a  recommended 
determination  to  revoke  the  allegedly- 
violated  protective  order,  to  disclose 
information  about  the  proceedings  that 
would  otherwise  be  kept  confidential,  or 
to  take  other  appropriate  interim 
measures.  ' 

(b)  Before  issuing  a  determination 
recommending  interim  sanctions,  the 
administrative  law  judge  shall  afford  a 
party  against  whom  such  measures  are 
proposed  the  opportunity  to  oppose 
them.  The  administrative  law  judge 
shall  ordinarily  decide  any  motion 
under  this  section  no  more  than  twenty 
(20)  davs  after  it  is  filed-. 

(c)  Tne  Commission  shall  review  any 
recommended  determination  regarding 
the  imposition  of  interim  measures 
within  twenty  (20)  days  from  its 
issuance  or  such  other  time  as  it  may 
order.  The  Commission  may  impose  any 
appropriate  interim  sanctions. 

id)  The  administrative  law  judge  may 
recommend  to  the  Commission  that 
interim  measures  be  modified  or 
revoked.  The  Commission  shall  rule  on 
such  recommendation  within  ten  (10) 
days  after  its  issuance  or  such  other 
time  as  it  may  order. 

(e)  The  Commission  Secretary  shall 
immediately  notif>'  the  Secretariat  of 


any  interim  measures  that  revoke  or 
modify  an  outstanding  protective  order 
in  an  ongoing  panel  review.  The 
Commission  Secretary  shall  also 
immediately  notify  the  Secretariat  of 
any  revocation  or  modification  of  an 
interim  measure. 

§207.107    Motions. 

(a)  Presentation  and  disposition.  (1) 
Af^er  issuance  of  the  charging  letter  and 
while  part  of  the  proceeding  is  pending 
before  the  administrative  law  judge,  all 
motions  relating  to  that  part  of  the 
proceeding  shall  be  addressed  to  the 
administrative  law  judge. 

(2)  While  part  of  a  proceeding  is 
pending  before  the  Commission,  all 
motions  relating  to  that  part  of  the 
proceeding  shall  be  addressed  to  the 
Chairman  of  the  Commission.  All 
written  motions  shall  be  filed  with  the 
Commission  Secretary  and  served  upon 
all  parties. 

(b)  Content.  All  written  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  and  the  grounds  therefor. 

(c)  Responses.  Any  response  to  a 
motion  shall  be  filed  within  ten  (10) 
days  after  service  of  the  motions,  or 
within  such  longer  or  shorter  time  as 
may  be  designated  by  the  administrative 
law  judge  or  the  Commission.  The 
moving  party  shall  have  no  right  to 
reply,  except  as  permitted  by  the 
administrative  law  judge  or  the 
Commission. 

(d)  Service.  All  motions,  responses, 
replies,  briefs,  petitions,  and  other 
documents  filed  in  sanctions 
proceedings  under  this  subpart  shall  be 
served  by  the  party  filing  the  document 
upon  each  other  party.  Service  shall  be 
madti  upon  the  attorney  for  the  party 
unless  the  administrative  law  judge  or 
the  Commission  orders  otherwise. 

§  207.108    Preliminary  conference. 

As  soon  as  practicable  after  the 
response  to  the  charging  letter  is  filed, 
the  administrative  law  judge  shall  direct 
counsel  or  other  representatives  for  the 
parties  to  meet  with  him  or  her  at  » 
preliminary  conference,  unless  the 
administrative  law  judge  determines 
that  such  a  conference  is  not  necessary. 
At  the  conference,  the  administrative 
law  judge  shall  consider  the  issuance  of 
such  orders  as  the  administrative  law 
judge  deems  necessary  for  the  conduct 
of  the  proceedings.  Such  orders  may 
include,  as  appropriate  under  these 
regulations,  the  establishment  of  a 
discovery  schedule  or  the  issuance  of  an 
order,  if  requested,  to  provide  for 
maintaining  the  confidentiality  of  the 
proceedings  pursuant  to  §  207.105(b)  of 
this  subpart. 
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§  207. 109    Discovery. 

(a)  Discovery  methods.  All  parties 
may  obtain  discovery  under  such  terms 
and  limitations  as  the  administrative 
law  judge  may  order.  Discovery  may  be 
by  one  or  more  of  the  following 
methods: 

(1)  Depositions  upon  oral  examination 
or  written  questions; 

(2)  Written  interrtwatories; 

(3)  Production  of  documents  or  things 
for  inspection  and  other  purposes;  and 

(4)  Requests  for  admissions. 

(b)  Sanctions.  If  a  party  or  an  officer 
or  agent  of  a  party  fails  to  comply  with 
a  discovery  order,  the  administrative 
law  judge  may  take  such  action  as  he 
deems  reasonable  and  appropriate, 
including  the  issuance  of  evidentiary 
sanctions  or  deeming  the  respondent  to 
be  in  default. 

(c)  Depositions  of  nonparty  officers  or 
employees  of  the  United  States  or 
another  Free  Trade  Area  country 
government. — (1)  Depositions  of 
Commission  officers  or  employees.  A 
party  desiring  to  take  the  deposition  of 
an  officer  or  employee  of  the 
Commission  (other  than  a  member  of 
the  Office  of  Unfair  Import 
Investigations  or  of  the  Office  of  the 
Administrative  Law  Judges),  or  to  obtain 
nonprivileged  documents  or  other 
physical  exhibits  in  the  custody, 
control,  and  possession  of  such  officer 
or  employee,  shall  file  a  written  motion 
requesting  the  administrative  law  judge 
to  recommend  that  the  Commission 
direct  that  officer  or  employee  to  testify 
or  produce  the  requested  materials. 

(2)  Depositions  of  officers  or 
employees  of  other  United  States 
agencies,  or  of  the  government  of 
another  Free  Trade  Area  country.  A 
party  desiring  to  take  the  deposition  of 
an  officer  or  employee  of  another 
agency,  or  of  the  government  of  another 
Free  Trade  Area  country,  or  to  obtain 
nonprivileged  documents  or  other 
physical  exhibits  in  the  custody, 
control,  and  possession  of  such  officer 
or  employee,  shall  file  a  written  motion 
requesting  the  administrative  law  judge 
to  recommend  that  the  Commission  seek 
the  testimony  or  production  of 
requested  material  from  the  officer  or 
employee. 

§207.110    Subpoenas. 

(a)  Application  for  issuance  of  a 
subpoena.  Except  as  provided  in 
§  207.109(c)  of  this  subpart,  an 
application  for  issuance  of  a  subpoena 
requiring  a  person  to  appear  and  depose 
or  testify  at  the  taking  of  a  deposition  or 
at  a  hearing  shall  be  made  to  the 
administrative  law  judge.  The 
application  shall  be  made  in  writing, 
and  shall  specify  the  material  to  be 


produced  as  precisely  as  possible, 
showing  the  relevancy  of  the  material 
and  the  reasonableness  of  the  scope  of 
the  subpoena.  The  application  shall  be 
ruled  upon  by  the  administrative  law 
judge. 

(b)  Enforcement  af  a  subpoena.  A 
motion  for  enforcement  of  a  subpoena 
shall  be  made  to  the  administrative  law 
judge.  Upon  consideration  of  the  motion 
and  any  response  thereto,  the 
administrative  law  judge  shall 
recommend  to  the  Commission  in  favor 
of  or  against  enforcement.  The 
administrative  law  judge's 
recommendation  shall  provide  the  basis 
therefor,  and  shall  address  each  of  the 
criteria  necessary  for  enforcement  of  an 
administrative  subpoena.  After 
consideration  of  the  administrative  law 
judge's  recommendation,  the 
Commission  shall  determine  whether 
initiation  of  enforcement  proceedings  is 
appropriate. 

(c)  Application  for  subpoena 
grounded  upon  the  Freedom  of 
Information  Act.  No  application  for  a 
subpoena  for  production  of  documents 
grounded  upon  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  shall  be 
entertained  by  the  administrative  law 
judge  or  the  Commission. 

$  207.1 1 1    Prehearing  conference. 

The  administrative  law  judge  may 
direct  the  attorney  or  other 
representatives  for  the  parties  to  meet 
with  him  or  her  to  consider  any  or  all 
of  the  following: 

(a)  Simplification  and  clarification  of 
the  issues; 

(b)' Scope  of  the  hearing; 

(c)  Stipulations  and  admissions  of 
either  fact  or  the  content  and 
authenticity  of  documents; 

(d)  Disclosure  of  the  names  of 
witnesses  and  the  exchange  of 
documents  or  other  physical  evidence 
that  will  be  introduced  in  the  course  of 
the  hearing;  and 

(e)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  proceedings. 

§207.112    Hearings. 

(a)  Purpose  of  and  scheduling  of 
hearings.  An  opportimify  for  a  hearing 
before  an  administrative  lew  judge  shall 
be  provided  for  each  action  initiated 
under  §207.102  of  this  subpart.  The 
purpose  of  such  hearing  shall  be  to 
receive  evidence  and  hear  argument  in 
order  to  determine  whether  a  charged 
party  has  committed  a  prohibited  act 
and  if  so,  what  sanctions  are 
appropriate.  Hearings  shall  proceed 
with  all  reasonable  expedition,  and, 
insofar  as  practicable,  shall  be  held  at 
one  place,  continuing  until  completed. 


unless  otherwise  ordered  by  the 
administrative  law  judge. 

(b)  Joinder  or  consolidation.  The 
administrative  law  judge  may  order 
such  joinder  or  consolidation  of 
proceedings  initiated  under  §  207.102  of 
this  subpart  at  the  administrative  law 
judge's  discretion^ 

(c)  Compliance  with  Administrative 
Procedure  Act.  The  administrative  law 
judge  shall  conduct  a  hearing  that 
complies  with  the  requirements  of 
section  554  of  title  5  of  the  United  States 
Code. 

§207.113    The  record. 

(a)  Definition  of  the  record.  The 
record  shall  consist  of^ 

(1)  The  charging  letter  and  response, 
motions  and  responses,  and  other 
documents  and  exhibits  properly  filed 
with  the  Commission  Secretary; 

(2)  All  orders,  notices,  and  the 
recommended  or  initial  determinations 
of  the  administrative  law  judge; 

(3)  Orders,  notices,  and  any  final 
determination  of  the  Commission; 

(4)  Hearing  transcripts,  and  evidence 
admitted  at  the  hearing;  and 

(5)  Any  other  items  certified  into  the 
record  by  the  administrative  law  judge. 

(b)  Certification  of  the  record.  The 
record  shall  be  certified  to  the 
Commission  by  the  administrative  law 
judge  upon  his  or  her  filing  of  the  initial 
determination. 

§  207.1 1 4    Initial  determination. 

(a)  Time  for  filing  of  initial 
determination.  (1)  Except  as  may 
otherwise  be  ordered  by  the 
Commission,  within  ninety  (90)  days  of 
the  date  of  issuance  of  the  charging 
letter,  the  administrative  law  judge  shall 
certify  the  record  to  the  Commission 
and  shall  file  with  the  Commission  an 
initial  determination  as  to  whether  each 
charged  party  has  committed  a 
prohibited  act,  and  as  to  appropriate  ■ 
sanctions. 

(2)  The  administrative  law  judge  may 
request  the  Commission  to  extend  the 
time  period  for  issuance  of  the  initial 
determination  for  good  cause  shown. 

(b)  Contents  of  the  initial 
determination.  'The  initial  determination 
shall  include  the  following: 

(1)  An  opinion  making  ail  necessary 
findings  of  fact  and  conclusions  of  law 
and  the  reasons  therefor,  and 

(2)  A  statement  that  the  initial 
determination  shall  become  the 
determination  of  the  Commission  unless 
a  party  files  a  petition  for  review  of  the 
determination  pursuant  to  §  207.115  or 
the  Commission  pursuant  to  S  207.116 
of  this  subpxirt,  orders  on  its  own 
motion  a  review  of  the  initial 
determination  or  certain  issues  therein. 
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(c)  Burden  of  proof.  A  Tinding  that  a 
charged  party  committed  a  prohibited 
act  shall  be  supported  by  clear  and 
convincing  evidence. 

(d)  Effect  of  initial  determination.  The 
initial  determination  shall  become  the 
determination  of  the  Commission  forty- 
five  (45)  days  after  the  date  of  service  of 
the  initial  determination,  unl&ss  the 
Commission  within  such  time  orders 
review  of  the  initial  determination  or 
certain  issues  therein  pursuant  to 

§  207.115  or  207.116  of  this  subpart  or 
by  order  shall  have  changed  the 
effective  date  of  the  initial 
determination.  In  the  event  an  initial 
determination  becomes  the 
determination  of  the  Commission,  the 
parties  shall  be  notified  thereof  by  the 
Commission  Secretary. 

§207.115    Petition  for  review. 

(a)  The  petition  and  responses.  (1) 
Any  party  may  request  a  review  by  the 
Commission  of  the  initial  determination 
by  fiUng  with  the  Commission  Secretary 
a  petition  for  review,  except  that  a  party 
who  has  defaulted  may  not  petition  for 
review  of  any  issue  regarding  which  the 
party  is  in  default. 

(2)  Any  person  who  wishes  to  obtain 
judicial  review  pursuant  to  19  U.S.C. 
1677f(f)(5)  must  first  seek  review  by  the 
Commission  in  accordance  with  the 
procedures  set  forth  in  this  regulation 
governing  petitions  for  reviewed 

(3)  Any  petition  for  review  must  be 
filed  within  fourteen  (14)  days  after 
service  of  the  initial  determination  on 
the  charged  party.  The  petition  shall: 

(i)  Identify  the  party  seeking  review; 

(ii)  Specity  the  issues  upon  which 
review  is  sought,  including  a  statement 
as  to  whether  review  is  sought  of  the 
initial  determination  regarding  the 
commitment  of  a  prohibited  act.  or  of 
the  initial  determination  regarding 
sanctions; 

(iii)  Set  forth  a  concise  statement  of 
the  relevant  law  or  material  facts 
necessary  for  consideration  of  the  stated 
issues;  and 

(iv)  Present  a  concise  argument  setting 
forth  the  reasons  why  review  is 
necessary  or  appropriate. 

(4)  Any  issue  not  raised  in  the 
petition  for  review  filed  under  this 
section  will  be  deemed  to  have  been 
abandoned  and  may  be  disregarded  by 
the  Commission. 

(5)  Any  party  may  file  a  response  to 
the  petition  within  seven  (7)  days  after 
service  of  the  petition,  except  that  a 
party  who  has  defaulted  may  not  filra^^ 
response  to  any  issue  regarding  whi^hy 
the  party  is  in  default.  'T^  ^ 

(b)  Grant  or  denial  of  review.  (1)  Tne^ 
Commission  shall  decide  whether  to 
grant  a  p>etition  for  review,  in  whole  or 


in  part,  within  forty-five  (45)  days  of  the 
service  of  the  initial  determination  on 
the  parties,  or  by  such  other  time  as  the 
Commission  may  order. 

(2)  The  Commission  shall  base  its 
decision  whether  to  grant  a  petition  for 
review  upon  the  petition  and  response 
thereto,  without  oral  argument  or 
further  written  submissions,  unless  the 
Commission  shall  order  otherwise. 

(3)  The  Commission  shall  grant  a 
petition  for  review  of  an  initial 
determination  or  certain  issues  therein 
when  at  least  one  of  the  participating 
Commissioners  votes  for  ordering 
review.  In  its  notice,  the  Commission 
shall  establish  the  scope  of  the  review 
and  the  issues  that  will  be  considered 
and  make  provisions  for  the  filing  of 
briefs  and  oral  argument  if  deemed 
appropriate  by  the  Commission.  The 
notice  that  the  Commission  has  granted 
the  petition  shall  be  served  by  the 
Commission  Secretary  on  all  parties. 

§  207. 116    Commission  review  on  Its  own 
motion. 

Within  forty-five  (45)  days  of  the  date 
of  service  of  the  initial  determination, 
the  Commission  on  its  own  initiative 
shall  order  review  of  an  initial 
determination  or  certain  issues  therein 
upon  request  of  any  Commissioner. 

§  207. 1 1 7    Review  by  Commission. 

On  review,  the  parties  may  not 
present  argument  on  any  issue  that  is 
not  set  forth  in  the  notice  of  review;  and 
the  Commission  may  affirm,  reverse, 
modify,  set  aside  or  remand  for  further 
proceedings,  in  whole  or  in  part,  the 
initial  determination  of  the 
administrative  law  judge.  The 
Commission  may  make  any  findings  or 
conclusions  that  in  its  judgment  are 
proper  based  on  the  record  in  the 
proceeding. 

§207.118    Role  o(  ttte  General  Counselln 
advising  the  Commission. 

The  Assistant  General  Counsel  for 
Section  337  Investigations  shall  serve  as 
Acting  General  Counsel  for  the  purpose 
of  advising  the  Commission  on 
proceedings  brought  under  this  subpart 
if  the  prohibited  act  described  in  the 
charging  letter  involves  a  protective 
order  issued  in  connection  with  a  panel 
review  that  was  pending  when  the  letter 
was  issued,  and  the  General  Counsel 
participated  in  the  panel  review.  No 
other  Commission  attorney  shall  advise 
the  Commission  on  proceedings  under 
this  Subpart  concerning  a  protective 
order  issued  during  a  panel  review  in 
which  the  attorney  participated. 

§207.119    Reconsideration. 

(a)  Motion  for  reconsideration.  Within 
fourteen  (14)  days  after  service  of  a 


Commission  determination,  any  party 
may  file  with  the  Commission  a  motion 
for  reconsideration,  setting  forth  the 
relief  desired  and  the  grounds  in 
support  thereof.  Any  motion  filed  under 
this  section  must  be  confined  to  new 
questions  raised  by  the  determination  or 
action  ordered  to  be  taken  thereunder 
and  upon  which  the  moving  party  had 
no  opportunity  to  submit  arguments. 

(b)  Disposition  of  motion  for 
reconsideration.  The  Commission  shall 
grant  or  deny  the  motion  for 
reconsideration.  No  response  to  a 
motion  for  reconsideration  will  be 
received  unless  requested  by  the 
Commission,  but  a  motion  for 
reconsideration  will  not  be  granted  in 
the  absence  of  such  a  request.  If  the 
motion  to  reconsider  is  granted,  the 
Commission  may  affirm,  set  aside,  or 
modify  its  determination,  including  any 
action  ordered  by  it  to  be  taken 
thereunder.  When  appropriate,  the 
Commission  may  order  the 
administrative  law  judge  to  take 
additional  evidence. 

§  207.120    Put>lic  notice  of  sanctions. 

If  the  final  Commission  decision  is 
that  there  has  been  a  prohibited  act,  and 
that  public  sanctions  are  to  be  imposed, 
notice  of  the  decision  will  be  published 
in  the  Federal  Register  and  forwarded 
to  the  Secretariat.  Such  publication  will 
occur  no  sooner  than  fourteen  (14)  days 
after  issuance  of  a  final  decision  or  after 
any  motion  for  reconsideration  has  been 
denied.  The  Commission  Secretary  shall 
also  ser\'e  notice  of  the  Commission 
decision  upon  such  departments  and 
agencies  of  the  United  States,  Canadian 
and  Mexican  governments  as  the 
Commission  deems  appropriate. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adnninistration 

21  CFR  Part  524 

Ophthalnr)ic  and  Topical  Dosage  Forni 
New  Animal  Drugs;  Neomycin, 
Penicillin,  Polymyxin,  Hydrocortisone 
Topical  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
codification  of  a  previously  approved 
new  animal  drug  application  (NADA) 


held  by  Upjohn  Co.  The  NADA  provides 
for  the  safe  use  of  Forte-Topical® 
Suspension  (neomycin,  penicillin, 
polymyxin,  hydrocortisone  suspension) 
as  a  topical  antibacterial  and  anti- 
inflammatory agent  in  dogs. 
EFFECTIVE  DATE:  February  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Upjohn 
Co..  Kalamazoo,  Ml  49001,  is  sponsor  of 
NADA  65-119  which  provides  for  the 
safe  use  of  Forte-Topical®  Suspension. 
Each  milliliter  contains  25  milligrams 
(mg)  of  neomycin  sulfate,  10,000 
international  units  (lU's)  of  penicillin  G 
procaine,  5,000  lU's  of  polymyxin  B 
sulfate,  2  mg  of  hydrocortisone  acetate, 
and  1.25  mg  of  hydrocortisone  sodium 
succinate  for  the  topical  treatment  of 
dogs  for  simimer  eczema,  atopic 
dermatitis,  interdigital  eczema,  and 
otitis  externa  caused  by  bacteria 
susceptible  to  neomycin,  penicillin,  and 
polymyxin  B.  The  product  was 
originally  approved  on  September  15, 
1959.  Accordingly,  the  regulations  in  21 
CFR  524.1484h  are  amended  to  reflect 
approval  of  the  NADA. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11{e)(2)(i)  for 
NADA's  approved  prior  to  July  1, 1975, 
a  summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application  is 
not  required. 

FDA  has  determined  under  21  CFR 
25.24(d)(l)(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  efliect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Ehrug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Ad  (21  U.S.C.  360b). 

2.  New  §  524.1484h  is  added  to  read 
as  follows: 


§524.148411    Neomycin,  penlcUlln, 
polymyxin,  hydrocortisone  suspension. 

(a)  Specifications.  Each  milliliter  of 
suspension  contains  25  milligrams  of 
neomycin  sulfate  equivalent  to  17.5 
milligrams  of  neomycin,  10,000 
international  units  of  penicillin  G 
procaine,  5,000  international  units  of 
polymyxin  B  sulfate,  2  milligrams  of 
hydrocortisone  acetate,  and  1.25 
milligrams  of  hydrocortisone  sodium 
succinate. 

(b)  Sponsor.  See  000009  in 
§  510.600(c)  of  this  chapter. 

(c)  Special  considerations.  The 
labeling  shall  state:  This  medication 
contains  penicillin.  Allergic  reactions  in 
humans  are  known  to  occur  firom  topical 
exposure  to  penicillin. 

(d)  Conditions  of  use — dogs — (1) 
Amount.  Rub  a  small  amount  into  the 
involved  area  1  to  3  times  a  day.  After 
definite  improvement,  it  may  be  applied 
once  a  day  or  every  other  day. 

(2)  Indications  for  use.  Treatment  of 
summer  eczema,  atopic  dermatitis, 
interdigital  eczema,  and  otitis  externa 
caused  by  bacteria  susceptible  to 
neomycin,  penicillin,  and  polymyxin  B. 

(3)  Limitations.  For  use  in  dogs  only. 
Shake  drug  thoroughly  and  clean  lesion 
before  using.  If  redness,  irritation,  or 
swelling  persists  or  increases, 
discontinue  use  and  reevaluate 
diagnosis.  Federal  law  restricts  this  drug 
to  use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  January  27, 1994. 
Robert  C.  Lrvingston, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

|FR  Doc  94-2400  Filed  2-2-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  550 

Libyan  Sanctions  Regulations; 
Blocking  of  Offshore  Foreign  Currency 
Deposits. 

AGENCY:  OBce  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  Consistent  with  action  by  the 
United  Nations  Security  Council  calling 
upon  member  states  to  block  certain 
financial  assets  of  the  Government  of 
Libya,  and  in  order  further  to  tighten  the 
U.S.  bloclcing  of  Libyan  governmental 
assets,  the  Office  Foreign  Assets  Control 
is  amending  the  Libyan  Sanctions 
Regulations  to  revoke  a  general  license 
that  unblocked  Libyan  government 


deposits  in  currencies  other  than  U.S. 
dollars  held  abroad  by  U.S.  persons. 
EFFECTIVE  DATE:  January  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  P.  Wood,  Chief  of  Compliance 
(tel.:  202/622-2490),  or  William  B. 
Hoffman,  Chief  Counsel  (tel.:  202/622- 
2410),  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  D.C.  20220. 
SUPPt.EMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

The  Office  of  Foreign  Assets  Control 
("FAC")  is  amending  the  Libyan 
Sanctions  Regulations,  31  CFR  part  550 
(the  "LSR"),  to  revoke  §  550.516,  which 
unblocked,  by  general  license,  deposits 
in  currencies  other  than  U.S.  dollars 
held  by  U.S.  persons  abroad,  if 
otherwise  blocked  under  the  LSR.  FAC's 
amendment  is  consistent  with  action  by 
the  United  Nations  Security  Council  in 
Resolution  883  of  November  11, 1993. 
The  Security  Council  determined  in  that 
resolution  that  the  continued  failure  of 
the  Government  of  Libya  ("GOL")  to 
demonstrate  by  concrete  actions  its 
renunciation  of  terrorism,  and  in 
particular  the  GOL's  continued  failure 
to  respond  fully  and  e^ectively  to  the 
requests  and  decisions  of  the  Security 
Council  in  Resolutions  731  and  748, 
concerning  the  bombing  of  the  Fan  Am 
103  and  UTA  772  flights,  constituted  a 
threat  to  international  peace  and 
security.  Accordingly,  Resolution  883 
called  upon  member  states,  inter  alia,  to 
freeze  certain  GOL  financial  assets  in 
their  territories,  and  to  ensure  that  their 
nationals  did  not  make  such  funds  or 
any  other  funds  or  financial  resources 
available  to  the  GOL  or  any  entity 
owmed  or  controlled  by  the  GOL.  In 
light  of  this  resolution,  FAC  is  revoking 
§  550.516  to  eliminate  an  exception  that 
had  existed  to  the  comprehensive 
blocking  of  GOL  property  required  by 
Executive  Order  12544  of  January  8, 
1986  (3  CFR,  1986  Comp.,  p.  183)  and 
by  the  LSR. 

Because  the  LSR  involve  a  foreign 
affairs  function.  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
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proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  does  not  apply. 

ListofSub)ectsin31  CFR  Part  550 

Administrative  practice  and 
procedure.  Banks,  Banking,  Blocking  of 
assets.  Exports,  Foreign  investment. 
Foreign  trade.  Government  of  Libya, 
Imports.  Libya.  Loans.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Securities,  Services, 
Specially  designated  nationals.  Travel 
restrictions. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  550  is  amended 
as  follows: 

PART  550— UBYAN  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  50  U.S.C  1701-1706;  50  U.S.C. 
1601-1651;  22  U.S.C  287c;  49  U.S.C  App. 
1514:  22  U.S.C  2349aa-8  and  2349aa-9;  3 
U.S.C  301;  E.O.  12543.  3  CFR.  1986  Comp., 
p.  181;  E.O.  12544.  3  CFR.  1986  Comp.,  p. 
183;  E.O.  12801.  3  CFR.  1992  Comp.  p.  294. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§  550.51 6    [Removed] 

2.  Section  550.516  is  revoked  and 
removed. 

Dated:  |anua.'7  7.  1994. 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Coi\trol 

Approved;  Januar>'  10.  1994. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulator}-,  Tariff 
and  Trade  Enforcement). 

|FR  Doc.  94-2476  Filed  1-31-94;  3:29  pml 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  3 
RIN  2900-AG69 


1 


Disease  Associated  Witti  Exposure  to 
Certain  Herbicide  Agents 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  even  though  there  is  no 
record  of  the  disease  during  service. 
This  amendment  is  necessary  to 
implement  a  decision  of  the  Secretary  of 
Veterans  Affairs  under  the  authority 
granted  by  the  Agent  Orange  Act  of  1991 


that  there  is  an  association  between 
exposure  to  herbicides  used  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era  and  the  subsequent  development  of 
Hodgkin's  disease  and  porphyria 
cutanea  tarda  (PCT).  The  intended  effect 
of  this  amendment  is  to  establish 
presumptive  service  connection  for 
those  conditions  based  on  herbicide 
exposure. 

EFFECTIVE  DATE:  This  amendment  is 
effective  February'  3, 1994,  as  provided 
by  Public  Law  102-4. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420,  (202)  233-3005. 

SUPPt-EMENTARV  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
3.307(a).  3.309(e),  and  3.311a  to 
establish  presumptive  service 
connection  for  Hodgkin's  disease  and 
PCT  based  on  exposure  to  herbicides  in 
the  Federal  Register  of  September  28. 
1993  (58  FR  50528-30).  Literested 
persons  were  invited  to  submit  written 
comments,  suggestions  or  objections 
concerning  the  proposal  on  or  before 
October  28, 1993.  Since  no  comments 
were  received,  the  proposed 
amendments  are  adopted  without 
change. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64  109  and 
64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved:  January  4. 1994. 
Jesse  Brown, 
Secretory-  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 


PART  ^-ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

The  authority  citation  for  part  3, 
subpart  A.  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a).  unless 
otherwise  noted.  ) 

2.  In  §  3.307.  the  heading  and 
paragraph  (a)(6)  are  revised  to  read  as 
follows: 

§  3.307    Presumptive  service  connection 
for  chronic,  tropical  or  prisoner-cf-war 
relate<l  disease,  or  disease  associated  with 
exposure  to  certain  herbicide  agents; 
wartime  and  service  on  cr  after  January  1, 
1947. 

(a)   '   *   * 

(6)  Diseases  associated  with  e.xposure 
to  certain  herbicide  agents,  (i)  For  the 
purposes  of  this  section,  the  term 
"herbicide  agent"  means  a  chemical  in 
an  herbicide  used  in  support  of  the 
United  States  and  allied  military 
operations  in  the  Republic  of  Vietnam 
during  the  Vietnam  era,  specifically: 
2,4-D;  2,4,5-T  and  its  contaminant 
TCDD;  cacodylic  acid;  and  picloram. 

(ii)  The  diseases  listed  at  §  3.309(e) 
shall  have  become  manifest  to  a  degree 
of  10  percent  or  more  at  any  time  sfter 
service,  except  that  chloracne  or  other 
acneform  disease  consistent  with 
chloracne  and  porphyria  cutanea  tarda 
shall  have  become  manifest  to  a  degree 
of  10  percent  or  more  within  a  year  after 
the  last  date  on  which  the  veteran  was 
exposed  to  an  herbicide  agent  during 
active  military,  naval,  or  air  service. 

(iii)  A  veteran  who.  during  active 
military,  naval,  or  air  service,  served  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era  and  has  a  disease  listed  at 
§  3.309(e)  shall  be  presumed  to  have 
been  exposed  during  such  service  to  an 
herbicide  agent,  unless  there  is 
affirmative  evidence  to  establish  that  the 
veteran  was  not  exposed  to  any  such 
agent  during  that  service.  The  last  date 
on  which  such  a  veteran  shall  be 
presumed  to  have  been  exposed  to  an 
herbicide  agent  shall  be  the  last  date  on 
which  he  or  she  served  in  the  Republic 
of  Vietnam  during  the  Vietnam  era. 
"Service  in  the  Republic  of  Vietnam" 
includes  service  in  the  waters  offshore 
and  service  in  other  locations  if  the 
conditions  of  service  involved  duty  or 
visitation  in  the  Republic  of  Vietnam. 


§3.307    [Amer«ded] 

3.  In  §  3.307(a),  th» first  sentence  of 
the  introductory  text,  remove  the  words 
"a  disease  associated  with  service  in  the 
Republic  of  Vietnam"  and  insert,  in 
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their  place,  the  words  "a  disease 
associated  with  exposure  to  certain 
herbicide  agents". 

4.  In  §  3.309,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  3.309    Disease  subject  to  presumptive 
service  connection. 


(el  Disease  associated  with  exposure 
to  certain  herbicide  agents.  If  a  veteran 
was  exposed  to  an  herbicide  agent 
during  active  military,  naval,  or  air 
service,  the  following  diseases  shall  be 
service-connected  if  the  requirements  of 
§  3.307(a)(6)  are  met  even  though  there 
is  no  record  of  such  disease  during 
service,  provided  further  that  the 
rebuttable  presumption  provisions  of 
§  3.307(d)  are  also  satisfied. 

Chloracne  or  other  acnefonn  disease 

consistent  with  chloracne 
Hodgkin's  disease 
Non-Hodgkin's  lymphoma 
Porphyria  cutanea  tarda 
Soft-tissue  sarcoma  (other  than  osteosarcoma. 

chondrosarcoma,  Kaposi's  sarcoma,  or 

mesothelioma) 

Note:  The  term  "soft-tissue  sarcoma" 
includes  the  following: 
Adult  fibrosarcoma 
Dcrmatofibrosarcoma  protuberans 
Malignant  fibrous  histiocytoma 
Liposarcoma 
leiomyosarcoma 
Epithelioid  leiomyosarcoma  (malignant 

leiomyoblastoma) 
Rhabdomyosarcoma 
Ectomesenchymoma 
Angiosarcoma  (hemangiosarcoma  and 

lymphangiosarcoma) 
Proliferating  (systemic) 

angioendotheliomatosis 
Malignant  glomus  tumor 
Malignant  hemangiopericytoma 
Synovial  sarcoma  (malignant  synovioma) 
Malignant  giant  cell  tumor  of  tendon  sheath 
Malignant  schwannoma,  including  malignant 

schwannoma  with  rhabdomyoblastic 

differentiation  (malignant  Triton  tumor). 

glandular  and  epithelioid  malignant 

schwannomas 
Malignant  mesenchymoma 
Malignant  granular  cell  tumor 
Alveolar  soft  part  sarcoma 
Epithelioid  sarcoma 
Clear  cell  sarcoma  of  tendons  and 

aponeuroses 
Extraskeletal  Ewing's  sarcoma 
Congenital  and  infantile  fibrosarcoma 
Malignant  ganglioneuroma 

§3.31  la    [Removed] 

§  3.31 1  b    [Redesignated  as  §  3.31 1  ] 

5.  Section  3.311a  is  removed  and 
§  3.311b  is  redesignated  as  §  3.311. 
|FR  Doc.  94-2403  Filed  2-2-94;  8:45  ami 

BILLING  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-4833-1] 

Standards  of  Performance  for  New 
Stationary  Sources;  Sewage  Treatment 
Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  amendment  of 
requirements. 

summary:  This  action  amends  40  CFR 
part  60,  subpart  O,  Standards  of 
Performance  for  Sewage  Treatment 
Plants.  Specifically,  provisions 
requiring  metals  analysis  of  air  samples 
and  sludge  samples  are  deleted.  This 
deletion  is  occasioned  by  the 
promulgation  of  final  regulations  under 
section  405(a)  of  the  Clean  Water  Act 
(CWA)  on  February  19,  1993,  which 
eliminates  the  reason  for  metals  testing 
under  this  subpart. 
EFFECTIVE  DATE:  This  action  will  be 
effective  April  4, 1994  unless  notice  has 
been  received,  within  30  days  from  the 
publication  of  this  rule,  that  adverse  or 
critical  comments  will  be  submitted  by 
an  interested  party.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Mr.  Eugene  Crumpler, 
U.S.  Environmental  Protection  Agency, 
Industrial  Studies  Branch,  Emission 
Standards  Division  (MD-13),  Research 
Triangle  Park,  North  Carolina,  27711. 
Telephone:  (919)  541-0881. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  P.  Crumpler,  Industrial  Studies 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  (919)  541-0881. 

SUPPLEMENTARY  INFORMATION: 
Background 

Subpart  O  of  40  CFR  part  60 
establishes  New  Source  Performance 
Standards  (NSPS),  pursuant  to  section 
111  of  the  Clean  Air  Act  (Act)  for  new, 
modified  or  reconstructed  sewage 
sludge  incinerators.  The  NSPS  limits 
emissions  of  particulate  matter  (PM) 
discharged  to  the  atmosphere  to  0.65  g/ 
kg  dry  sludge  input  (1.30  lb/ton  dry 
sludge  input)  and  the  opacity  of  any 
gases  discharged  to  20  percent. 

Furthermore,  the  NSPS  presents  test 
methods  and  procedures  for  compliance 
demonstration.  Among  these  is 
paragraph  60.154(d)  (3)-(5)  which  calls 
for  the  analysis  of  air  emissions  samples 
collected  by  EPA  method  5  and 


composite  samples  of  sludge  for  ten 
metals.  This  requirement  was  added  to 
the  October  6, 1988  regulation  because. 
"•  *  *  EPA's  intention  (is)  to 
consolidate  existing  waste  management 
authorities  with  the  broad  authorities 
provided  under  section  405  of  the  CWA. 
Section  405(d)  of  the  CWA  requires  EPA 
to  develop  regulations  for  the  use  and 
disposal  of  sewage  sludge.  The 
measurement  of  metals  will  assist  the 
Agency  in  establishing  guidelines  for 
State  and  local  sludge  management 
programs.  Also,  this  will  assist  the 
Agency  in  determining  if  future 
regulatory  action  is  warranted." 

Need  for  the  Action 

As  EPA  has  promulgated  the  final 
sewage  sludge  regulations  pursuant  to 
section  405(d)  of  the  CWA  (published 
February  19,  1993  (58  FR  9248)),  with 
requirements  for  testing  and  control  of 
metals  from  sewage  sludge  incinerators 
that  supersede  the  provisions  of 
§  60.154(d)(3)  through  (5).  there  is  no 
longer  a  need  to  collect  data  on  metals 
emissions  and  the  metals  content  o^ 
sludge  for  the  development  of  the  CWA 
regulations  pursuant  to  §  60.154(d)(3) 
through  (5).  Therefore.  60  days  after  the 
date  of  publication  of  this  notice, 
paragraphs  (d)(3)  through  (5)  shall  be 
deleted  from  §60,154. 

The  EPA  hereby  publishes  this 
amendment  to  Subpart  O  to  delete 
paragraphs  (d)(3)  through  (5)  to 
eliminate  duplicate  and  conflicting 
metal  testing  requirements  for  sewage 
sludge  incinerators  that  are  regulated 
under  the  Act  and  the  CWA. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
April  4, 1994  unless,  within  30  days  of 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publication  of  a  further  notice. 
That  notice  will  withdraw  the  final 
action  and  begin  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Sewage  treatment  plants. 

For  the  reason  set  out  in  the  preamble. 
40  CFR  part  60  is  amended  as  follows: 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 
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Authority:  Sees.  101.  111.  114. 116.  and 
301,  of  the  Clean  Air  Act  as  amended  (42 
U.S.C  7401.  7411.  7414.  7416.  7601). 

§60.154    [Amended] 

2.  In  §60.154,  paragraphs  (d)  (3) 
through  (5)  are  removed. 

Dated:  January  27. 1994. 

Marjr  D.  Nkfaots. 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc  94-2437  Filed  2-2-94.  8:45  ami 

BiujNO  cooc  aaao-eo-p 

40  CFR  Parts  185  and  186 
[FAP  3H5658/R2021;  FRL-473»-31 
RIN  2070-AB78 

Food/Feed  Additive  Regulations  for 
Hexakis    ■ 

AGENCY:  Environmental  Protection 
Agency  [EPA). 
ACnOH:  Final  rule. 

SUMMARY:  This  regulation  establishes  or 
increases  tolerances  for  the  combined 
residues  of  the  miticide  hexakis  (2- 
methyl-2-phenylpropyl)  distannoxane 
and  its  organotin  metabolites  calculated 
as  hexakis  (2-methyl-2-phenylpropyl) 
distannoxane  in  or  on  the  food 
commodity  citrus  oil  and-the  feed 
commodities  dried  citrus  pulp,  dried 
apple  pomace,  and  raisin  waste.  TTie 
regulation  to  establish  maximum 
permissible  levels  for  residues  of  the 
miticide  was  requested  in  a  petition 
submitted  by  E.I.  Du  Pont  de  Nemours 
&  Co..  Inc. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  3. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  IFAP  3H5659/R2021),  may  be 
submitted  to;  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agencv.  Rin. 
3708.  401  M  St..  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards.  Jr.,  Product 
Manager  (PM)  19.  Registration  Division 
(7505C).  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  207.  CM  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202.  (703)- 
305-6386. 

SUPPt-EMEMTARY  INFORMATION:  In  the 
Federal  Register  of  October  21.  1993  (58 
FR  54355).  EPA  issued  a  notice 
announcing  that  E.I.  Du  Pont  de 
Nemours  &  Co..  Inc.,  had  submitted  a 
food/feed  additive  petition  (FAP 
3H5659)  to  EPA  proposing  to  amend  40 
CFR  parts  185  and  186.  under  section 


409  of  the  FFDCA.  21  U.S.C.  348.  by 
establishing  a  tolerance  in  or  on  citrus 
oil  and  increasing  tolerances  in  or  on 
dried  citrus  pulp,  dried  apple  pomace, 
and  raisin  waste  for  the  combined 
residues  of  hexakis  (2-methyl-2- 
phenylpropyl]  distannoxane  and  its 
organotin  metabolites  calculated  as 
hexakis  (2-methyl-2-phenylpropyl) 
distannoxane.  The  Agency  has 
determined  that  citrus  oil  may  be  a 
human  food,  and  a  tolerance  in  or  on 
citrus  oil  must  be  included  in  40  CFR 
185.3550. 

Tolerances  exist  for  residues  in  citrus 
fruits,  apples,  and  grapes  (40  CFR 
180.362).  Studies  submitted  in  support 
of  the  reregistration  of  hexakis  (2- 
methyl-2-phenylpropyl)  distannoxane 
showed  that  it  concentrates  during  the 
processing  of  these  commodities.  The 
Agency  requested  that  Du  Pont  submit 
a  food  additive  petition  that  proposed 
tolerances  that  would  be  adequate  for 
the  increased  concentrations  of 
residues. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought  and  capable  of 
achieving  its  intended  physical  or 
technical  effect.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerances  include  the  following: 

1.  A  subchronic  rat  feeding  study 
(data  requirements  satisfied  by  the 
chronic  rat  study)  with  a  no-observed- 
effect  level  (NOEL)  of  50  parts  per 
million  (ppm)  and  a  lowest-effect  level 
(LEL)  of  100  ppm.  based  on  increased 
BUN. 

2.  A  21-day  rabbit  dermal  toxicity 
study  with  systemic  NOEL  greater  than 
5  milligrams  (mg)/kilogram  (kg)  of  body 
weight/day  and  dermal  NOEL  of  0.05 
mg/kg  of  body  weight/day,  based  on 
erythema  and  edema. 

3.  A  chronic  rat  feeding/ 
carcinogenicity  study  with  NOEL  of  100 
ppm  (equivalent  to  5  mg/kg  of  body 
weight/day)  and  LEL  of  600  ppm 
(equivalent  to  30  mg/kg  of  body  weight/ 
day),  based  on  increased  alkaline 
phosphatase  and  testes  weight.  Under 
the  study  conditions  carcinogenic 
potential  was  not  demonstrated. 

4.  A  chronic  dog  feeding  study  with 
NOEL  of  5  mg/kg  of  body  weight/day 
and  LEL  of  15  mg/kg  of  body  weight/ 
day,  based  on  vomiting  and  diarrhea. 

5.  A  mouse  carcinogenicity  study 
with  NOEL  of  100  ppm  (equivalent  to  15 
mg/kg  of  body  weight/day)  and  LEL  of 
300  ppm  (equivalent  to  45  mg/kg  of 
body  weight/day)  based  on  decre.ised 
body  weights.  Under  the  study 
conditions  carcinogenic  potential  was 
not  demonstrated. 


6.  A  rat  developmental  toxicity  study 
with  maternal  NOEL  of  15  mg/kg  of 
body  weight/day  and  maternal  LEL  of 
30  mg/kg  of  body  weight/day,  based  on 
postimplantation  loss  and  decreased 
body  weight.  The  developmental  NOEL 
was  30  mg/kg  of  body  weight/day. 

7.  A  raboit  developmental  toxicity 
study  with  a  maternal/developmental 
NOEL  of  1  mg/kg  of  body  weight/day 
and  a  maternal/developmental  LEL  of  5 
mg/kg  of  body  weight/day.  based  on 
slightly  decreased  malamal  body 
weight/intrauterine  mortality.  Maternal 
death  resulted  at  10  mg/kg  of  body 
weight/day. 

8.  A  two-generation  rat  reproduction 
study  with  maternal/reproductive  NOEL 
of  75  ppm  (5.2  mg/kg  of  body  weight/ 
day  in  males  and  5.98  mg/kg  of  body 
weight/day  in  females)  and  maternal/ 
reproductive  LEL  of  250  ppm  (17.4  mg/ 
kg  of  body  weight/day  in  males  and  20.3 
mg/kg  of  body  weight/day  in  females), 
based  on  decreased  maternal  body 
weight  and  food  consumption  and 
decreased  pup  body  weight  during 
lactation. 

9.  The  Ames  gene  mutation  assay  was 
negative  up  to  cytotoxic  levels. 

10.  Several  other  mutagenicity  studies 
that  were  all  negative.  These  include  a 
Chinese  hamster  ovary  cell  mutation 
assay,  a  human  lymphocyte  assay  for 
chromosomal  aberration,  and  an 
unscheduled  DNA  synthesis  assay. 

11.  A  general  metabolism  study  in  rats 
shows  that  bioaccumulation  is  low,  with 
the  highest  levels  found  in  the  liver, 
heart,  and  kidneys.  Most  is  excreted 
unchanged  within  72  hours  in  the  feces. 

The  reference  dose  (RfD)  based  on  the 
two-generation  rat  reproduction  study 
(NOEL  of  5.2  mg/kg  of  body  weight/day 
for  reduced  body  weight  and  food 
consumption  in  both  sexes  of  pups  of 
the  first  and  second  generations)  and 
using  a  100-fold  uncertainty  factor  is 
calculated  to  be  0.05  mg/kg  of  body 
weight/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  is  calculated  to  be 
0.068104  mg/kg  of  body  weight/day. 
The  current  action  will  not  increase  the 
TMRC,  and  no  dietary  risk  exposure 
analysis  was  conducted.  Published 
tolerances  for  meat  and  milk  will  cover 
any  secondary  residues  that  may  result 
from  use  as  feed  items. 

Adequate  gas  chromatographic 
analytical  methods  are  available  in  the 
Pesticide  Analytical  Manual.  Vol.  11 
(PAM  U),  for  enforcement  purposes. 
There  are  currently  no  actions  pending 
against  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
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CFR  185.3550  and  186.3550  would 
protect  the  public  health  and  use  of  the 
pesticide  would  be  safe.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the  , 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  the  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  OfTice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  185  and 
186 

Environmental  protection.  Food 
additives.  Feed  additives.  Pesticides  and 
pests. 

E)ated:  January  24. 1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  186— {AWtNDED] 

1.  Irlpart  185: 

a.o'he  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.In  §  185.3550,  by  revising  the  table 
therein  to  read  as  follows: 

§ia5.3550    Hexakis. 


Food 


Parts  per 
million 


Citrus  oil 

Prunes,  dried 
Raisins 


140 

20.0 

20 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.In  §  186.3550,  in  paragraph  (a)  by 
revising  the  table  therein  to  read  as 
follows: 

§  186.3550    Hexakis  (2-methyt-2- 
phenytpropyl)distannoxane. 

(a)  *     *     • 


Commodity 


Parts  per 
million 


Apple  pomace,  dried 

Citrus  pulp,  dried  

Grape  pomace,  dried 
Raisin  waste  


100 

100 

100 

80 


[FR  Doc.  94-2445  Filed  2-2-94:  8:45  ami 
BILUNG  CODE  6MO-60-F 

40  CFR  Part  300 

[FRL-4833-4] 

National  Oil  and  Hazardous 
Substances  Pollution  ContingetKy 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Monroe 
Township  Landfill  Superfund  Site  from 
the  National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  the 
deletion  of  the  Monroe  Towmship 
Landfill  Superfund  site  in  Middlesex 
County,  New  Jersey  from  the  National 


Priorities  List  (NPL).  The  NPL  is 
appendix  B  of  40  CFR  part  300,  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  New  Jersey  have  determined 
that  all  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  New  Jersey  have  determined 
that  remedial  actions  conducted  at  the 
site  to  date  remain  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  February  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Osoiin.  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency. 
Region  11,  26  Federal  Plaza,  room  747. 
New  York.  New  York  10278.  (212)  264- 
9301. 

ADDRESSES:  Comprehensive  information 
on  this  site  is  available  only  at  the 
following  addresses: 

Monroe  Towmship  Municipal 
Complex,  Perrinville  Road  Jamesburg, 
NJ  08831.  Phone:  (908)  521-4400. 

Jamesburg  Public  Library.  229 
Gatzmer  Road.  Jamesburg.  NJ  08831. 
Phone  (908) 521-0440. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is: 

Monroe  Township  Landfill  Site  in 
Middlesex  County,  New  Jersey. 

A  notice  of  itent  to  delete  for  this  site 
was  published  December  2,  1993  (58  FR 
63551).  The  closing  date  for  comments 
on  the  notice  of  intent  to  delete  was 
January  3, 1994.  EPA  received  no 
comments  and  therefore  has  not 
prepared  a  Responsiveness  Summary. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (FundJ-financed 
remedial  actions.  Section  300.425(e)(3) 
of  the  NCP  states  that  Fund-financed 
actions  may  be  taken  at  sites  deleted 
from  the  NPL  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
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Intergoveminental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 

Dated:  January  25. 1994. 
William  J.  Muszynski. 

Acting  Begional  Administrator. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300-[AMENOEO] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S  C 
1321(c)(2)i  E.O.  12777,  56  FR  54757.  3  CFR. 
1991  Comp  ,  p.  351;  E  O.  12580,  52  FR  2923. 
3  CFR.  1987  Comp..  p.  193. 

Appendix  B-{Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site 

Monroe  Township  Landfill  in 
Middlesex  County,  New  Jersey"  and  by 
revising  the  total  number  of  sites  from 
1.073  to  read  1.072. 
jFR  Doc.  94-2441  Filed  2-2-94;  8;45  am] 

BtLUNQ  CO0e<Mft-S0-F 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1207  and  1249 
[Ex  Parte  No.  MC-206] 

Revision  to  Accounting  and  Reporting 
Requirements  for  Motor  Caniers  of 
Property 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is 
eliminating  the  Uniform  System  of 
Accounts  for  common  and  contract 
motor  carriers  of  property.  In  addition, 
the  Commission  is  revising  the  report 
form  designations  for  class  I  and  class 
n  motor  carriers  of  property  and  is 
changing  the  classification  threshold 
levels  for  classes  I.  0.  and  lU  motor 
carriers.  The  intent  of  these  changes  is 
to  reduce  regulatory  and  accounting 
burdens  for  these  carriers  and  to  create 
a  simpliHed  report  form  for  those 
carriers  earning  between  $3  and  $10 
million  in  annual  operating  revenues. 
Use  of  Generally  Accepted  Accounting 
Principles  (GAAP),  in  lieu  of  the 
Uniform  System  of  Accounts,  and 
simplified  annual  reports  for  class  11 
carriers  permit  the  Commission  to  carry 
out  fully  its  regulatory  oversight 
functions. 

EFFECTIVE  DATE:  This  action  is  effective 
January  1, 1994.  It  will  take  effect  for  the 


reporting  year  beginning  January  1. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ward  L.  Ginn,  Jr..  (202)  927-6187.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  instituting  this 
proceeding  was  published  in  the 
Federal  Register  on  July  28. 1992  at  57 
FR  33314.  Based  on  comments  received 
in  response  to  that  notice,  the 
Commission  is  revising  the  Code  of 
Federal  Regulations  by  eliminating  49 
CFR  part  1207  and  modifying  49  CFR 
part  1249.  Also,  annual  reports  for 
motor  carriers  of  property  are  being 
modified,  with  two  annual  report  forms 
being  designated;  Form  M-1  (essentially 
identical  to  the  old  Form  M)  for  class  I 
carriers,  and  a  simplified  Form  M-2  for 
class  II  carriers.  Additional  information 
is  contained  in  the  Commission's 
decision.  To  receive  a  copy  of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  from:  Dynamic  Concepts.  Inc.. 
room  2229.  Interstate  Commerce 
Commission  Building.  Washington.  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Environniental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  oh  such  entities. 
The  purpose  of  our  regulation  is  to 
reduce  regulatory  burden  for  the  motor 
carriers.  The  economic  impact  on  small 
entities,  if  any.  will  be  to  reduce  the  cost 
of  maintaining  and  preparing  reports  to 
the  Commission,  and  is  not  likely  to  be 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

List  of  Subfects 

49  CFB  Part  1207 

Motor  carriers.  Uniform  System  of 
Accounts. 

49  CFR  Part  1249 

Motor  carriers.  Reporting  and 
recordkeeping  requirements. 

Decided:  December  30, 1993. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons.  Commissioners 
Phillips  and  Phiibin.  Chairman  McDonald 


and  Commissioner  Phillips  commented  with 
separate  expressions.  Commissioner  Phiibin 
concurred  in  part  and  dissented  in  part  with 
a  separate  expression.  Vice  Chairman 
Simmons  dissented  with  a  separate 
expression. 

Sidney  L.  Strickland,  f  r. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  parts  1207 
and  1249  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1207— [REMOVED] 

1.  Under  the  authority  of  49  U.S.C. 
10321,  10751. 11142. and  11145,  and  5 
U.S.C.  553,  title  49.  chapter  X.  part  1207 
of  the  Code  of  Federal  Regulations  is 
removed. 

PART  1249— REPORTS  OF  MOTOR 
CARRIERS 

2.  The  authority  citation  for  part  1249 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  11142  and  1 1 145  and 
5  U.S.C.  553. 

3.  Section  1249.1  is  revised  to  read  as 
follows: 

§1249.1    Annual  and  quarterly  reports  of 
motor  carriers  of  property,  nrtotor  carriers  of 
household  goods,  and  dual  authortty 
carriers. 

(a)  Annual  Report  Forms  M-1  and  M- 
2.  All  class  I  common  and  contract 
carriers  of  property,  including 
household  goods  and  dual  authority 
motor  carriers,  shall  file  Motor  Carrier 
Annual  Report  Form  M-1.  All  class  11 
common  and  contract  carriers  of 
property,  including  household  goods 
and  dual  authority  motor  carriers,  shall 
file  Motor  Carrier  Annual  Report  Form 
M-2.  The  annual  reports  shall  be  filed 
on  or  before  March  31  of  the  year 
following  the  year  to  which  they  relate. 
Class  III  motor  carriers  of  property  shall 
be  exempt  from  filing  any  reports.  For 
classification  criteria.  See  §  1249.2. 

(b)  Quarterly  Report  Form  QFR.  All 
class  I  common  motor  carriers  of 
property  and  class  I  household  goods 
motor  carriers  shall  complete  and  file 
motor  carrier  Quarterly  Report  Form 
QFR  (Form  QFR).  The  quarterly 
accounting  periods  shall  end  on  March 
31.  June  30.  September  30.  and 
December  31.  The  quarterly  reports 
shall  be  filed  within  30  calendar  days 
after  the  end  of  the  reporting  quarter. 

(c)  The  quarterly  and  annual  reports 
shall  be  filed  in  duplicate  with  the 
Office  of  Economics.  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Copies  of  these  forms  may  be 
obtained  from  the  Office  of  E<:onomics. 

4.  Section  1249.2  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (b)(4). 
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and  (c)  (includiag  Note  A)  and  by 
adding  a  new  paragraph  (b)(5)  to  read  as 
follows: 

§1249.2    Classification  of  carriers-motor 
carriers  of  preperty,  ttousehold  goods 
carriers,  and  dual  property  carriers. 

(a)  Common  and  contract  motor 
carriers  of  property  subject  to  the 
biterstate  Commerce  Act  are  grouped 
into  the  following  three  classes: 

Ciass  I.  Carriers  having  annual  carrier 
operating  revenues  (iiKiluding  interstate 
and  intrastate)  of  $10  million  or  more 
after  applying  the  revenue  deflator 
formula  in  Note  A. 

Class  I.  Carriers  having  annual  carrier 
operating  revenues  (including  interstate 
and  intrastate)  of  at  least  $3  million  but 
less  than  $10  million  after  applying  the 
revenue  deflator  formula  in  Note  A. 

Class  III.  Carriers  having  annual 
carrier  operating  revenues  (including 
interstate  and  intrastate)  of  less  than  $3 
million  after  applying  the  revenue 
deflator  formula  in  Note  A. 

(b)(1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual 
carrier  operating  revenues  (excluding 


revenues  from  private  carriage, 
compensated  intenxirporate  hauling, 
and  leasing  vehicles  with  drivers  to 
private  carriers)  after  applying  the 
revenue  deflator  formuie  in  Note  A. 
Upward  and  downward  classification 
will  be  effected  as  of  January  1  of  tlie 
year  immediately  following  the  third 
consecutive  year  of  revenue 
qualification. 

(4J  Carriers  shall  notify  the 
Commission  of  any  change  in 
classification  and  any  change  in  annual 
operating  revenues  that  causes  them  to 
exceed  the  class  I  limit  by  writing  to  the 
Office  of  Economics,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  In  unusual  or  extraordinary 
extenuating  circumstances,  where  the 
classification  process  will  unduly 
burden  the  carrier,  such  as  partial 
liquidation,  or  ciutaibnent  or 
elimination  of  contracted  services,  the 
carrier  may  request  from  the 
Commission  a  waiver  or  an  exception 
from  these  regulations.  This  request 
shall  be  in  writing,  specifying  the 


conditions  justifying  the  waiver  or 
exception.  The  Commission  shall  notify 
the  carriers  of  any  change  in 
classification. 

<S)  Carriers  not  required  to  file  an 
Annual  Report  (Form  M-1  or  Form  M- 
2)  may  be  required  to  file  the  Annual 
Carrier  Classification  Survey  Form.  All 
carriers  will  be  notified  of  any 
classification  changes. 

(c)  For  classification  purposes,  the 
Commission  siiali  public  in  the 
Federal  Re^«ter  annually  an  index 
number  which  shall  be  used  to  adjust 
gross  annual  operating  revenues.  This 
index  number  (deflator)  shall  be  based 
on  the  Producers  Price  Index  of 
Finished  Goods.  Its  intended  use  is  to 
eliminate  the  effects  of  inflation  from 
the  classificatioo  process.  See  Note  A 
that  fellows: 

Note  A:  Each  carrier's  operating  revenues 
will  be  deflated  sfutualiy  using  thiB  Producers 
Price  Index  (PPI)  of  Finished  Goods  before 
compering  thoie  revenues  with  the  dollar 
revenue  limits  prescribed  in  paragraph  (a)  of 
this  section.  The  PPI  is  published  monthly  by 
the  Bureau  of  Labor  Statistics.  The  formula 
to  be  applied  is  as  foJlows: 


Current  year's 
annual  operating  k 


revenue 


1994  average  PPI 
Current  year's  average  PPI 


Adjusted  annual 
operating 
revenues 


(FR  Doc  94-2430  Filed  2-2-94;  8:45  am) 
BILUNG  COOC  7035-01^ 

DEPARTMENT  OF  CXMMMERCE 

National  Oceanic,  and  Atmospheric 
Administration 

50  CFR  Part  228 

Pocket  No.  OT0816-4016;  I.D.  071993D] 

RIN  0648-AF49 

Incidental  Take  of  Mari.'te  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

StJftAMARY:  NMFS.  upon  application  from 
the  U.S.  Department  of  the  Navy  (Navy), 
issues  regulations  to  govern  the 
unintentional  take  of  a  small  number  of 
marine  mammals  incidental  to  a  wide 
variety  of  proposed  Navy  projects 
involving  the  underwater  detonation  of 
conventional  explosives  in  the  offshore 
waters  of  the  Outer  Sea  Test  Range 
(OSTR)  of  the  Naval  Air  Warfare  Center 
(NAWC).  Pt.  Mugu,  Ventura  County, 
CA.  over  the  next  5  years.  Issuance  of 


regulations  governing  unintentional 
incidental  takes  in  connection  with 
particular  activities  is  required  by  the 
Marine  Mammal  Protection  Act 
(MMPA)  when  the  Secretary  of 
Commerce  (Secretary),  after  notice  and 
opportunity  for  comment,  finds  as  here, 
that  such  takes  will  have  a  negligible 
impact  on  tlie  species  and  stocks  and 
will  not  have  an  iinmitigabie  adverse 
impact  on  the  availability  of  them  for 
subsistence  uses.  Tliese  regulations  do 
not  authorize  the  Navy's  proposed 
activities,  such  authorization  is 
provided  by  the  National  Defense 
Authorization  Act  and  is  not  within  the 
jurisdiction  of  the  Secretary.  Rather, 
these  regulations  authorize  the 
unintentional  incidental  take  of  marine 
mammals  in  connection  with  such 
activities  and  prescribe  methods  of 
taking  &nd  other  means  of  effecting  the 
least  practicable  adverse  impact  on  the 
species  and  its  habitat,  and  on  the 
availability  of  the  species  for 
subsistence  uses. 

EFFECTIVE  DATE:  March  3,  1994  through 
March  3,  1999. 

AODffESSES:  Copies  of  the 
Environmental  Assessment  and 
Biological  Opinion  may  be  obtained  by 
writing  to  Dr.  William  W.  Fox,  Jr., 


Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service,  1335 

East-West  Highway,  Silver  Spring.  MD 

20910,  or  by  telephoning  the  contact 

listed  below. 

FOR  FURTHER  iNFORMATlOfJ  CONTACT: 

Kenneth  R.  Holiingsbead,  Office  of 

Protected  Resources.  NMFS  (301)  713- 

2055. 

SliPPLEMENTARV  INFORMATION: 

Background 

Section  101(aK5)  of  the  MMPA  (16 
U.S.C.  1361  etseq.)  directs  the  Secretary 
to  allow,  upon  request  by  U.S.  citizens 
engaged  in  a  specific  activity  (other  then 
commercial  fishing)  in  a  specified 
geographical  region,  the  incidental,  but 
not  intentional  taking  of  small  numbers 
of  marine  manunais.  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture  or  kill. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  the  Secretary  finds,  after 
notice  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or     • 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stocMs)  for  subsistence  uses.  In 
addition,  the  Secretary  must  prescribe 
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regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking. 

In  1986,  the  MMPA  and  the 
Endangered  Species  Act  (ESA)  (16 
U.S.C.  1531-1543)  were  amended  to 
allow  incidental  takings  of  depleted, 
endangered,  or  threatened  marine 
mammals.  Before  the  1986  amendments, 
section  101(a)(5)  applied  only  to  non- 
depleted  marine  mammals,  and  the 
more  restrictive  provisions  of  the 
MMPA  prevailed,  which  meant  that  an 
incidental  take  of  endangered  or 
depleted  marine  mammals  could  not  be 
allowed  even  if  the  anticipated  take 
would  result  in  only  negligible  impacts. 

Summary  of  Request 

On  May  13,  1993,  NMFS  received  an 
application  from  the  Nav^  for  a  Letter  of 
Authorization  (LOA)  under  section 
101(a)(5)  of  the  MMPA  and  50  CFR 
228.6,  that  would  allow  the 
unintentional  take  of  small  numbers  of 
pinnipeds  and  cetaceans  for  a  period  of 
5  years,  commencing  February  1994, 
incidental  to  a  wide  variety  of  military 
projects  involving  the  underwater 
detonation  of  conventional  explosives 
in  the  offshore  waters  of  the  OSTR  of 
the  NAWC.  ofTPt.  Mugu,  Ventura 
County,  CA,  seaward  of  the  Channel 


Islands.  This  application  was  made 
available  for  public  review  on  June  7, 
1993  (58  FR  31944).  NMFS  requested 
comments,  information  and  suggestions 
concerning  the  request  and  the  structure 
and  content  of  the  regulations  governing 
the  take.  The  comment  period  closed  on 
July  7, 1993.  The  application  was 
subsequently  modified  by  letter  on 
September  2,  1993  to  request  an 
incidental  take  for  two  additional 
species. 

As  the  Navy  describes  its  proposed 
activities  under  the  "Live  Fire"  testing 
program  mandated  by  the  National 
Defense  Authorization  Act  (10  U.S.C. 
139),  ships  and  critical  components  or 
systems  constructed  for  the  Navy  must 
undergo  shock  tests  prior  to  service  with 
the  fleet  to  determine  the  integrity  of  the 
structure  and  electronic  systems  that  are 
vital  to  the  overall  function  and 
performance  of  the  vessel  and  its  crew 
under  wartime  combat  conditions.  This 
is  especially  true  when  a  new  class  of 
ship  is  constructed.  The  new  ship  must 
be  subjected  to  a  "near-miss" 
underwater  explosion  while  its  crew 
tracks  airborne  and  waterborne  targets 
in  the  area.  These  tests  help  the  Navy 
identify  weaknesses  in  the  ship's  design 
early  in  the  construction  of  a  new  class 
of  ship,  which,  when  corrected,  enhance 
the  survivability  of  the  ship,  its  systems, 
and  most  importantly,  its  crew.  The 
design  corrections  and  improvements 
are  then  applied  to  all  follow-on  ships 
of  that  class. 

The  shock  trial  is  a  complicated 
combat  simulation  that  requires  the 
participation  of  several  Navy  aircraft 


and  ships.  Their  purpose  is  to  challenge 
the  shock  trial  ship's  tracking  and 
communications  systems  after  the 
detonation.  To  ensure  the  safety  of 
commercial  aircraft  and  vessels,  the 
Navy  must  conduct  these  trials  in  an 
area  where  they  can  maintain  control  of 
air  and  sea  space  while  the  trial  is  being 
conducted.  In  addition,  the  site  must  be 
close  to  the  repair  facilities,  should  the 
ship  become  disabled.  Under  normal 
conditions,  for  Navy  ships  homeported 
on  the  west  coa.st,  the  designated  site  is 
the  OSTR,  which  is  under  the 
jurisdiction  of  the  NAWC.  The  Navy 
anticipates  that  on  an  annual  basis,  no 
more  than  10  projects  involving 
underwater  explosions  will  be 
conducted  under  the  requested  LOA 
(Table  1). 

The  Navy  has  requested  a  take  of  four 
species  of  pinnipeds  and  17  species  (or 
species  groups)  of  cetaceans  by 
harassment,  injury  and  death  (Table  2). 
The  proposed  activities  would  occur  in 
the  Southern  California  Bight  (SCB),  an 
area  with  a  potentially  high  density  of 
marine  mammals.  Potential  impacts  to 
marine  mammals  include  both  lethal 
and  non-lethal  injuries,  as  well  as 
physical  and  acoustic  harassment. 
Injury  or  death  may  occur  as  a  direct 
result  of  the  explosive  blast 
(concussion)  it.self.  Injury  may  include 
damage  to  internal  organs,  as  well  as  to 
the  auditory  system.  Harassment  of 
marine  mammals  may  occur  as  a  result 
of  non-injurious  physiological  responses 
to  both  the  explosion-generated 
Shockwave,  as  well  as  to  the  acoustic 
signature  of  the  detonation. 


Table  1  .—Maximum  ANirciPATED  Annual  Underwater  Detonation  Requirements 


Number  of  pfojects/number  of  detonations  per  project 


2/6  

2/1   

2/5  

2/5  

2/10  

10  Projects 


Mauimum  pfoject 

charge  weight  lb/ 

(kg) 


10,000/(4,536) 

1 .200/(544) 

100/(45) 

10/(4.5) 

1/(0.45) 


Total  numt)er  of 
detonations 


12 
2 
10 
10 
20 


Total  54 


Source;  Naval  Surface  Warfare  Center.  Carderock  Division,  Underwater  Explosions  Research  Departn>ent. 

Table  2.— Requested  Take  Under  a  Letter  of  Authorization:  Estimated  Maximum  Annual  Incidental  Take  of 
Marine  Mammals  Assuming  Maximum  Underwater  Detonation  Requirements 


Incidental  take 


Pinnipeds: 

California  Sea  Lion  

HartXDT  Seal 

Northern  Elephant  Seal 

Northern  Fur  Seal  

Odontocetes: 

Corrvnon  Dolphin 

Striped  Dolphin  


Lethal 


Injury 


38 

16 

158 

13 

16 
2 


Harassment 


173 
68 

724 
57 

67 
5 
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Table  2.— Requested  Take  Under  a  Letter  of  Authorization;  Estimated  Maximum  Ainnual  Incioental  Take  of 
Marine  Mammals  Assuming  Maximum  Underwater  Detonation  Requirements— Continued 


Incidental  take 


Risso's  DoJphn 

Pacrftc  WIvto-Sided  Dolphin 
Northern  Rt.  Whale  Dolphin 

Dall's  Po»poise 

Bottlenose  Oolphm __ 

KiHef  Whale _.. 

Sperm  Whale  (e)  „ 

Beaked  Whales _... 

Mysticetes: 

Mmke  Whate  

Blue  Whale  (e)  „ 

Fin  Whale  (e)  

Sei  Whate  <e)  ._ 

Humpback  Whale  (e) 

Gray  Whale 

Right  Whale  (e) _ 


tetM 


0 
3 
2' 
0 
0 
0 
0 

e 

0 

0 
0 

oi 

0 
0 
0 


Injury 


Harassment 


1 

2 

52 

236 

24 

10S 

6 

16 

4 

15 

0 

1 

6 

20 

0 

3 

0 

4 

1 

11 

0 

• 

0 

1 

0 

4 

3 

40 

0 

1 

(e)  *  erxlangered  species. 


The  Navy  describes  in  its  application 
efforts  that  will  be  made  to  minimize 
project  related  impacts  to  marine 
mammals  (see  below — Measures  to 
Reduce  Impacts).  The  Navy  strongly 
believes  that  impacts  can  be  held  to  an 
acceptably  low  level  by  mandating 
conservative  safety  zones  for  marine 
mammal  exclusion  and  by  incorporating 
an  active  aerial  survey  monitoring  effort 
in  the  program  both  prior  to,  and  after, 
detonation  of  explosives.  The  Navy 
states  that  tests  will  not  be  conducted  if 
marine  mammals,  sea  turtles,  fish 
schools,  or  seabirds  are  detected  within 
the  safety  zone,  or  il  weather  and  sea 
conditions  preclude  adequate  aerial 
surveillance.  Also,  if  post-test  surveys 
determine  that  an  injurious  or  lethal 
take  of  a  marine  mammal  has  occurred, 
the  test  procedure  and  the  monitoring 
methods  will  be  reviewed  by  the  Na\'y 
and  NMFS  and  appropriate  changes  will 
be  made. 

Proposed  Rule 

On  October  14, 1993,  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  .te?.;  NEPA).  NMFS 
released  for  public  comment  an 
Environmental  Assessment  (EA)  and  on 
October  15,  1993.  published  proposed 
regulations  (58  FR  53491)  authorizing 
and  governing  the  unintentional  taking 
of  a  small  number  of  pinnipeds  and 
cetaceans  incidental  to  the  Navy's 
underwater  explosives  detonations 
program  in  the  OSTR.  Public  meetings 
were  held  on  November  8, 1993.  in  Long 
Beach,  CA  and  on  November  15. 1993, 
in  Silver  Spring,  MD.  The  comment 
period  closed  on  TCovember  29, 1993. 

Comments  and  Responses 

During  the  45-day  comment  period. 
N'MFS  received  several  hundred  letters 


and  photocopied  form  letters  from  the 
general  public,  all  but  4  of  which  were 
in  opposition  either  to  the  detonation  of 
explosives  in  the  SCB  or  to  the  proposed 
regulations.  Most  of  these  comments  did 
not  address  the  contents  of  the  Navy's 
application,  the  proposed  regulations,  or 
the  EA.  Instead,  the  commenters  stated 
their  opposition  to  the  Navy's  proposed 
activities  because  there  would  be  a  loss 
of  marine  life;  because  they  believed 
aerial  surveys  were  inadequate;  and 
because  they  believed  there  would  be  an 
adverse  impact  on  pregnant  gray 
u'hales.  In  addition,  NMFS  received 
approximately  75  letters  or  hearing 
statements  within  the  comment  period 
that  substantially  discussed  the  issues 
and  science  upon  which  the  proposed 
regulations  were  based. 

Concerns  Relating  lo  the  MMPA 

Comment:  The  majority  of  the  letters 
received  expressed  opposition  to  the 
Navy's  detonation  on  explosives  off  the 
Channel  Islands  andlurged  NMFS  to 
deny  it  the  authorization  to  conduct 
these  tests. 

Response:  The  Navy  conducts  ship 
shock  tests  under  the  authority  of  the 
National  Defense  Authorization  Act. 
The  Navy  does  not  require  NMFS 
authorization  to  conduct  these  tests. 
Howe\'er,  under  the  MMPA,  the  taking 
of  marine  mammals  is  prohibited  unless 
authorized  by  exemption  or  permit. 
Since  there  is  a  possibility  that  marine 
mammals  may  be  unintentionally  taken 
incidental  to  the  ship  shock  trials,  the 
Navy  applied  to  NMFS  for  a  small  take 
authorization  under  section  101(a)(5)  of 
the  MMPA.  Thus,  it  is  the  taking  of 
marine  mammals  incidental  to  the 
Navy's  ship  shock  tests  that  NMFS  is 
authorizing. 


Comment:  One  commenter  belitved 
that  section  101(a)  of  the  MMPA.  under 
which  the  Navy  is  seeking  permission 
for  an  unintentional  take,  is  not 
appropriate  for  the  Navy's  purposes,  as 
it  was  KTitten  to  allow  for  indigenous 
groups  to  fish  for  subsistence.  Others 
believe  the  MMPA  is  to  protect  marine 
mammals  and  that  no  takings  under  a 
LOA  should  be  authorized. 

Response:  NMFS  does  not  agree. 
Section  101(a)(5)  of  the  MMPA  was 
enacted  in  1981  specifically  to  prcvide 
a  means  to  authorize  incidental  takes  in 
connection  with  legitimate  maritime 
activities  other  than  commercial  or 
subsistence  fishing.  Prior  to  1981,  these 
incidental  takes  were  prohibited  by  the 
MMPA  moratorium  on  taking  and  any 
such  takings  were  subject  to  prosecution 
under  the  MKfPA. 

Negligible  Impact/Small  Take        ^ 

Comment:  Commenters  stated  that 
NMFS  cannot  make  a  finding  of 
negligible  impact  unless  the  impact  is 
small,  and  of  little  consequence.  Also,  if 
the  potential  effects  would  be 
significant,  NMFS  cannot  make  a 
finding  of  negligible  impact. 

Response:  Under  N^IFS"  regulatory 
definition  (SO  CFR  228  4),  a  negligible 
impact  is  an  impact  resulting  from  the 
specified  activity  that  cannot  reasonably 
be  expected  to,  and  is  not  reasonably 
likely  to,  adversely  affect  the  species  or 
stock  of  marine  mammal  through  effects 
on  annual  rates  of  recruitment  or 
survival.  The  1986  amendments  to  the 
MMPA  altered  the  previous  standard  for 
determining  negligible  impact.  Prior  to 
the  1986  amendments,  the  taking  from 
the  impact  had  to  be  "so  small, 
unimportant,  or  of  so  little  consequence 
as  to  warrant  little  or  no  attention." 
However,  after  the  1986  amendment. 


"V 
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NKfFS  adopted  the  definition  of 
negligible  impact  set  out  in  the  Senate's 
Section-by-Section  Analysis  (132  Cong. 
Rec.  S16305.  October  15.  1986).  Section 
101(a)(5)  of  the  MMPA  clearly  indicates 
that  some  level  of  adverse  effects 
involving  the  take  of  depleted  marine ' 
mammals  can  be  authorized  so  long  as 
the  impact  is  negligible. 

Comment:  Several  commenters  stated 
that  the  taking  of  1.917  marine 
mammals  annually  does  not  represent  a 
"small  number."  Another  commenter 
considered  the  requested  take  to  not 
have  a  "negligible  impact."  This 
commenter  and  several  others  also  state 
that  an  incidental  take  exceeding  9.600 
marine  mammals  over  the  5-year  period 
is  not  small. 

Response:  As  noted  in  the  EA, 
because  not  all  species  of  marine 
mammals  would  be  expected  to  be 
found  within  the  vicinity  of  a  test  site 
during  any  particular  test,  the  take 
estimates  should  not  be  considered 
additive  for  the  purposes  of  determining 
whether  the  incidental  take  is  small. 
The  MMPA  requires  NMFS  to  authorize 
incidental  takes  on  a  species/stock  basis 
based  upon  the  best  scientific 
information  available.  Therefore,  even 
though  it  is  extremely  unlikely  that 
more  tlian  a  few  species/stocks  would 
be  present  at  any  one  time  in  the 
offshore  waters  of  the  SCB. 
authorizations  must  be  made  on  a 
species  basis. 

In  addition,  because  NMFS  and  the 
Navy  cannot  know  in  advance  which  of 
these  species  would  be  within  the  SCB 
at  the  time  of  a  test,  the  Navy  found  it 
necessary  to  design  its  request  as  though 
all  species/stocks  recorded  as  inhabiting 
the  offshore  waters  of  the  SCB  would  be 
within  the  safety  zone,  even  though  the 
probability  of  that  happening  is 
considered  extremely  remote. 

For  that  reason,  as  noted  in  the  EA. 
NMFS  considers  the  taking  request  {i.e., 
1,917  marine  mammals)  to  reflect  a 
"worst-case  scenario."  This  is  also  true 
for  the  total  taking  over  5  years;  the 
statutory  requirement  is  for  a 
determination  that  the  total  taking  (over 
the  5-year  authorization  p)eriod)  would 
have  a  negligible  impact  (see  previous 
response). 

Comment:  One  commenter  stated  that 
section  101(a)(5)  of  the  MMPA  requires 
[regulations  regarding]  the  protection  of 
rookeries.  This  commenter  also  believes 
NMFS  failed  to  consider  impacts  upon 
other  marine  species.  For  example,  the 
commenter  stated  that  the  EA  does  not 
mention  impacts  upon  the  migratory 
routes  of  gray  whales  and  other 
migratory  species  and  that  it  fails  to 
"pay  particular  attention"  to  these 
significant  species. 


Response:  NMFS  does  not  agree.  The 
EA  notes  that  the  underwater  explosives 
detonations  will  have  no  impacts  on 
marine  mammals  that  are  ashore  at  the 
time  of  detonation;  therefore,  without 
information  to  the  contrary,  regulations 
are  unnecessary  to  protect  onshore 
rookeries.  In  addition,  the  best  available 
scientific  information  indicates  that  the 
requested  taking  will  have  no  more  than 
a  negligible  inpact  on  the  populations 
of  marine  mammals  inhabiting  the 
waters  of  the  SCB.  their  mating  grounds, 
migratory  routes  and  other  areas  of 
similar  significance.  The  EA  discusses 
fully  the  impacts  on  those  marine 
species  believed  to  frequent  the  test 
area,  including  gray  whales,  other 
marine  mammals  and  other  species.  The 
EA  indicated  that  no  gray  whales  were 
sighted  within  Area  2  and  NMFS 
therefore  concluded  that  no  gray  whales 
will  be  killed  and  that  only  three  would 
incur  non-lethal  injuries.  For  the  same 
reasons  the  migratory  routes  of  gray 
whales  will  be  unaffected  by  the  short- 
term  impacts  from  the  detonation  itself. 
Moreover,  gray  whales  are  resilient  to 
human  activities  and  will  reoccupy 
areas  once  the  activity  ceases  (see  58  FR 
3121.  January  7,  1993),  further  limiting 
expected  impacts. 

Comment:  One  commenter  stated  that 
the  MMPA  requires  NMFS  to  prescribe 
regulations  that  restrict,  among  other 
things,  "the  season  or  the  period  of  time 
within  which  animals  may  be  taken" 
and  the  "manner  and  locations  in  which 
animals  may  be  taken." 

Response:  While  the  provisions  of 
section  103  of  the  MMPA  do  not  apply 
for  small  takes  under  section  101(a)(5). 
seasonal  restrictions  are  viewed  by 
NMFS  as  one  method  of  reducing  takes. 
However,  there  is  no  scientific  evidence 
at  this  time  to  indicate  that  there  is  any 
one  period  of  the  year  when  marine 
mammals  are  not  within  the  OSTR. 
Although  population  assessment 
research  in  the  SCB,  currently 
underway,  will  be  reviewed  to 
determine  if  seasonal  restrictions  would 
result  in  lower  incidental  takes,  because 
the  marine  environment  of  the  SCB  is 
dynamic  and  significantly  influenced  by 
oceanographic  factors  such  as  El  Nifio. 
this  might  not  be  practi^l  on  a  long- 
term  basis.  However, ihe  Navy  will  be 
required  to  locate  the  areas  within  the 
OSTR  that  have  the  lowest  numbers  of 
marine  mammals  and  to  conduct  its 
tests  within  those  areas. 

NMFS  has  specified  "the  manner  and 
locations  in  which  animals  may  be 
taken"  in  these  regulations  (see 
regulatory  text  below). 


Depleted  Species 

Comment:  Several  commenters  noted 
the  number  of  species  requested  for 
taking  that  are  either  depleted  under  the 
MMPA  or  threatened  or  endangered 
under  the  ESA  (and  should  not  be 
taken). 

Response:  In  1986.  both  the  MMPA 
and  the  ESA  were  amended  to  allow 
incidental  takings  of  depleted, 
endangered,  or  threatened  marine 
mammals.  Before  the  1986  amendments, 
section  101(a)(5)  applied  only  to  non- 
depleted  marine  mammals,  which 
meant  that  an  incidental  take  of 
endangered  or  depleted  marine 
mammals  could  not  be  authorized  even 
if  the  anticipated  take  would  result  in 
only  negligible  impacts.  However,  both 
the  MMPA  and  ESA  now  specifically 
provide  for  authorization  of  such  takes, 
so  long  as  the  requisite  findings  can  be 
made.  As  required  by  the  ESA.  NMFS 
has  consulted  with  the  Navy  under 
section  7  (refer  to  response  under 
"Endangered  Species  Act  Concerns" 
below  for  additional  information  on 
section  7  consultation).  A  copy  of  the 
Biological  Opinion  resulting  from  that 
consultation  is  available  upon  request 
(see  ADDRESSES). 

Incidental  Take 

Comment:  One  commenter  opposed 
the  project  because,  among  other  things, 
estimated  takes  presented  oy  the  Navy 
are  calculated  from  models  that  may  be 
based  on  invalid  assumptions.  The 
commenter  continues  that  even  though 
NMFS  believes  the  takes  will  have  a 
proportionally  minor  impact  on  the 
large  local  populations  of  marine 
mammals,  hundreds,  if  not  thousands, 
of  animals  will  be  harassed  by  the 
detonations,  while  a  sizable  number 
will  potentially  be  injured  and  killed. 

Response:  The  two  assumptions  that 
may  not  be  valid  were  discussed  fully 
in  the  application  and  the  EA.  These  are 
(1)  that  species  are  distributed 
uniformly  in  space  and  time,  and  (2) 
that  pinniped  species  are  in  the  water 
all  year.  The  first  assumption  is 
discussed  in  the  following  response  and 
under  "Population  Assessment 
Methodology."  below.  The  latter 
assumption  is  misleading  because  many 
of  these  animals  will  be  on  the  beach  for 
1-3  months  during  breeding  and/or 
molting  cycles;  use  of  this  assumption 
(i.e.,  that  all  pinnipeds  are  in  the  water 
all  the  time)  leads  to  a  higher  incidental 
take  estimate,  not  a  lower  one.  The 
negligible  impact  determination  under 
section  101(a)(5)  of  the  MMPA  was 
discussed  above. 

Comment:  Two  commenters  were 
concerned  that  the  distribution  of 


m 
Federal  Register  /  Vol.  59.  No.  23  /  Thursday.  February  3.  1994  /  Rules  and  Regulations        5115 


marine  mammals  was  difTicult  to 
predict  because  marine  mammals 
exhibit  associative,  or  clumped 
distributions.  This,  one  of  the 
commenters  believes,  could  cause  the 
incidental  take  number  to  be  lower  or 
higher  than  requested. 

Response:  NMFS  agrees.  Those 
marine  mammal  species  that  tend 
towards  group  association  could  be 
subjected  to  a  higher  incidental  take  on 
a  single  detonation,  provided  their 
behavior  also  includes  all  individuals  in 
the  school  diving  at  the  same  time, 
thereby  making  the  entire  pod  or  school 
invisible  to  observers.  It  is  also  just  as 
likely  that,  because  of  grouping  or 
clumping  behavior,  during  the  4-week 
period  for  a  ship  shock  trial,  random 
distribution  of  the  school(s)  would 
mean  that  this  species  would  not  be 
within  the  safety  zone  at  the  time  of 
testing,  and  therefore  not  subject  to  take. 
However,  should  the  annual  taking 
authorization  for  any  species  be 
reached,  then  any  future  takings  would 
be  considered  to  be  in  violation  of  tlie 
LOA,  the  implementing  regulations  and 
the  MMPA. 

Comment:  On  a  related  issue,  one 
commenter  questioned  whether  it  was  a 
"conservative  approach"  to  estimate 
mysticete  (baieen  whales)  abundance 
(from  which  incidental  take  estimates 
are  calculated),  by  using  "California- 
wide  estimates  and  'scaling'  them  to  the 
focal  area."  This  commenter  also 
questioned  the  incidental  take 
calculations  for  California  sea  lions, 
since  the  females  and  young  apparently 
remain  in  the  area  year-round. 

Response:  NMFS  believes  the 
calculations  for  mysticete  abundance  is 
a  conservative  approach.  As  noted  in 
the  EA,  during  aerial  sur\'eys  in  the 
winter/spring  period,  blue  whales  were 
the  only  mysticete  species  observed 
within  Area  2  (i.e.,  the  OSTR).  Based 
upon  this  observation,  an  incidental 
take  authorization  for  mysticetes  should 
include  only  blue  whales.  However, 
because  of  the  migratory  nature  of 
mysticetes,  a  conservative  approach  was 
taken,  which  was  to  request  additional 
mysticete  species  based  upon  the 
method  mentioned  by  the  commenter. 

While  California  sea  lions  are  the 
most  abundant  pinniped  species  in  the 
SCB,  because  they  are  more  likely  to 
remain  closer  to  islands  and  the 
coastline,  fewer  are  expected  to  be  in 
the  area  of  the  test.  Therefore,  fewer 
animals  are  anticipated  to  be 
incidentally  taken. 

Comment:  One  commenter  questioned 
the  calculations  for  incidental  take  of 
northern  fur  seals  because  the  EA  stated 


that  the  species  shared  similar  attributes 
with  northern  elephant  seals. 

Response:  The  similar  attributes 
northern  fur  seals  share  with  northern 
elephant  seals  for  the  purposes  of 
calculating  the  effectiveness  of 
mitigation  only,  were  the  extended 
diving  capability  and  the  likelihood  for 
northern  fur  seals  to  remain  in  the  area 
most  of  the  year. 

Comment:  One  commenter  was 
concerned  that  takes  by  physical 
harassment  is  not  defined,  that 
harassment  parameters  are  based  upon 
tests  on  humans  in  an  air  environment, 
and  the  relationship  between  avoidance 
behavior  caused  by  aircraft  and  that  of 
the  detonation.  This  commenter  (and 
others)  was  also  concerned  that  marine 
mammals  would  not  be  detectable  from 
the  air,  making  the  incidental  take  tables 
suspect. 

Response:  The  commenter  is  correct 
that  a  definition  for  physical  harassment 
has  not  been  provided  and  that  human 
volunteers  have  been  used  for  testing 
the  effects  of  explosives  in  the  water 
(not  in  the  air  as  the  commenter  stated) " 
in  order  to  determine  the  parameters  for 
physical  harassment.  Physical 
harassment  of  cetaceans  due  to  tactile 
"stings"  from  the  Shockwave 
accompanying  detonations  has  been 
inferred  from  studies  with  humans.  This 
inference  seems  plausible  given  studies 
on  dolphin  skin  sensitivity  where  the 
authors  2,3  concluded  that  "the  most 
sensitive  areas  of  the  dolphin  skin 
(mouth,  eyes,  snout,  melon  and 
blowhole)  are  about  as  sensitive  as  the 
skin  of  human  lips  and  fingers."  Skin 
sensitivity  on  pinnipeds  and  large 
whales  has  not  been  tested.  Therefore, 
until  tests  can  be  conducted  to 
determine  the  overall  sensitivity  of  the 
skin  of  marine  mammals,  NMFS  and  the 
Navy  have  made  the  assumption  that 
both  humans  and  marine  mammals  have 
similar  tactile  sensitivity  in  the  water. 

In  another  rulemaking,  NMFS  has 
proposed  a  new  definition  of  "harass" 
(58  FR  53320,  October  14,  1993)  at  50 
CFR  216.3.  Harass  is  proposed  to  mean, 
under  the  definition  of  "take"  in  the 


■  The  reference  for  human  testing  in  the  EA  was 
in  error.  The  correct  citation  i*  as  follows:  Christian. 
E.A.  and  J.B.  Caspin.  1973.  Swimmer  safe  standoffs 
from  underwater  explosions.  Navy  Science 
Assistance  Program  Project  No.  PHP-11-73. 

>  Ridgway.  S.R  and  O.A.  Carter.  1993.  Features 
of  dolphin  skin  with  potential  hydrodynamic 
importance.  IEEE  Engineering  in  Medicine  and 
Biology;  83-68. 

>  Ridgway.  S.H.  and  D.A.  Carder.  1990.  Tactile 
sensitivity,  somatosensory  response*,  skin 
vibrations,  and  the  skin  surface  rtdgas  of  the 
bottlenose  dolphin.  Tuniopt  truncatus  pp  163-179 
IN:  Sensory  Abilities  of  Cetaceans.  |.  Thomas  and 
R.  Kastelein  (eds)  Plenum  Press.  N.Y.  710  pp. 


MMPA,  "an  intentional  or  negligent  act 
or  omission  that  results  in,  an  injury  to 
a  marine  mammal,  a  disruption  in  the 
behavior  that  a  marine  mammal  was 
exhibiting  prior  to  the  act  or  omission, 
or  a  significant  effect  on  the  normal 
behavioral  patterns  of  a  marine 
mammal,  including,  but  not  limited  to. 
breeding,  feeding,  sheltering,  or 
migration  patterns."  This  definition,  if 
implemented  in  that  rulemaking,  will 
apply  also  to  these  small  take 
regulations. 

As  stated  in  the  application,  for 
reasons  of  safety,  aircraft  cannot  be 
airborne  at  the  time  of  detonation  and 
will  need  to  leave  the  area 
approximately  3  minutes  prior  to 
detonation.  Therefore,  "avoidance 
behavior"  by  marine  mammals, 
unfortunately,  will  not  be  directly 
observable  from  the  air.  Harassment 
takes  will  be  calculated  indirectly  as 
those  animals  detected  within  the  3-nm 
post-test  search  zone,  but  outside  the 
area  wherein  the  test  is  considered  to 
have  resulted  in  death  or  injury. 

NMFS  and  the  Na\-y  recognize  that 
some  marine  mammal  species  will  be 
difficult  to  detect  from  the  air  and  that 
some  injurious  and/or  lethal  takes  may 
occur  even  with  the  mitigative  measures 
being  implemented  to  reduce  takes.  The 
ability  of  aerial  obser\'ers  to  detect  these 
species  has  been  taken  into  account 
when  calculating  incidental  take  levels 
(refer  to  Table  14  and  accompanying 
text  in  the  EA;  also  see  "Mitigation" 
respon.ses  below). 

Comment:  One  commenter  believed 
that  it  was  unclear  whether  all  marine 
mammals  will  be  regarded  as  "may  have 
been  harassed"  if  they  are  found  within 
the  safety  zone  subsequent  to  a  test. 
This  commenter  also  wanted  NMFS  to 
clarify  the  relationship  between  danger, 
shock,  and  safety  zones  and  to  specify 
the  size  of  the  safety  zone  in  the  final 
rule. 

Response:  Marine  mammal  scientists 
will  categorize  marine  mammals 
detected  within  a  search  area  of 
approximately  3-nm  radius  of  a  10.000- 
Ib  charge  detonation  according  to 
whether  they  are:  (1)  deceased,  or 
severely  injured  and  likely  to  die;  (2) 
"injured"  but  not  likely  to  die;  and  (3) 
harassed.  If  the  marine  mammal  is 
believed  to  have  been  within 
approximately  1  nm  of  the  test  site  at 
the  time  of  detonation,  it  will  be  listed 
as  either  dead  or  seriously  injured; 
"injured,  but  not  seriously,  if  outside  1 
nm  but  within  approximately  IV4  nm. 
and  "harassed"  if  outside  IV4  nm  but 
within  the  3-nm  search  area.  NMFS 
notes  that  counting  all  marine  mammals 
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observed  within  3  nm  of  a  test  site 
should  account  for  all  incidental  takes, 
since  outside  the  monitoring  area,  the 
160  dfi  level  for  the  onset  of  harassment 
takes  will  be  found  only  at  a  significant 
depth.  The  LOA  will  specify  the 
conditions  for  categorizing  marine 
mammals,  and,  among  other  things,  the 
size  of  the  safety  zone  for  each 
detonation  weight.  The  final  rule  has 
been  written  to  clarify  terms. 

Comment:  One  commenter  noted  that 
provision  is  made  in  the  proposed 
regulations  for  altering  the  test 
procedure  if  marine  mammal  fatalities 
or  injuries  are  detected.  The  commenter 
feels  that  if  the  consensus  among  marine 
biologists  is  that  harassment  occurs 
beyond  the  bounds  of  the  safety  zone 
•   *   *,  this  should  also  be  justification 
for  altering  the  test  procedure. 

Response:  Theoretically,  physical  and 
acoustic  harassment  may  occur  outside 
the  2-nm  safety  zone  (refer  to  the  Navy 
application  for  information).  However, 
because  of  shot  geometries,  the  amount 
of  "safe  water"  at  the  water  surface  is 
closer  to  the  detonation  point  than  the 
perimeter  of  the  safety  zone.  For  this 
reason,  NMFS  believes  that  the  3-rmi 
post-test  survey  zone  will  include  all 
marine  mammals  "harassed"  by  the 
shot.  NMFS  will  continue  to  monitor 
ship  shock  tests  to  determine  whether 
modifications  to  the  procedure,  the 
regulations  or  the  monitoring  program 
will  result  in  a  decrease  in  marine 
mammal  take,  including  takes  by 
harassment. 

Comment:  One  commenter  noted  that 
the  application  presents  test  data  versus 
model  predictions  for  lung  injury  (Table 
7)  and  because  marine  mammals  vary 
greatly  in  size  and  volume  of  air  sp>aces, 
fat  content,  and  other  things,  fixed 
models  are  problematic  in  describing 
lethal  or  injurious  effects  to  marine 
mammals. 

Response:  Absent  data  from 
experimental  testing  on  live  marine 
mammals  (or  other  proxy  animals]  for 
the  larger  explosive  charges,  the  model 
predictions  are  the  best  scientific  data 
available  and  have  been  used  by  NMFS 
and  the  Navy  for  their  calculations  of 
incidental  take.  However,  it  should  be 
noted  that  figures  11  through  15  in  the 
application  show  the  calculated  range 
for  the  onset  of  slight  lung  injury  as  a 
function  of  both  the  marine  mammal 
weight  and  the  explosive  charge  weight. 
Figure  11  shows  that  the  larger  the 
mammal,  the  closer  to  the  detonation 
site  the  animal  needed  to  be  in  order  to 
incur  injury.  The  Navy  used  a  marine 
mammal  weighing  110  lb  (50  kilograms 
(kg))  to  calculate  the  safety  range 
necessary  to  preclude  injury  to  marine 
mammals. 


Commenf:  The  low  frequency  (below 
300  Hz)  of  the  detonation  acoustic 
signal  has  been  determined  as  being  too 
low  to  harass  any  odontocetes  (i.e.. 
toothed  whales).  The  commenter  stated 
that  only  limited  data  are  available  on 
the  effect  of  low  frequency  sound  on 
odontocetes,  and  because  the  data 
available  are  for  one  or  two  species  (to 
the  commenter's  knowledge),  can  NMFS 
therefore  make  such  a  sweeping 
assumption? 

Response:  The  best  scientific 
information  available  indicates  that 
odontocete  cetaceans  cannot  hear  well 
in  the  frequencies  emitted  by  the 
explosive  detonation.  Additional 
evidence  indicates  that  they  also  may 
not  be  able  to  hear  the  pulse  generated 
from  underwater  detonations  of  even 
the  largest  charges  because  it  is  very 
brief  (ca.  0.05  sec).  However,  because 
odontocetes  and  pinnipeds  are 
considered  to  be  "taken"  by  physical 
harassment  already,  whether  they  also 
hear  (and  are  thereby  acoustically 
harassed)  the  explosion  would  not  add 
significantly  to  the  take  estimates. 

Comment:  One  commenter  wanted  to 
know  how  many  Navy  ships  and  planes 
would  be  in  the  area  at  the  time  of 
detonation  and  afterwards  and  whether 
this  activity  might  affect  marine 
mammals,  seabirds,  turtles,  fish,  and 
other  marine  Ufe. 

Response:  The  number  of  Navy 
vessels  and  aircraft  that  would  be 
involved  in  the  exercise  will  depend 
upon  their  specific  requirements  for  the 
ship  shock  trial.  The  effect  of  these 
vessels  on  marine  life,  including  marine 
mammals,  would  be  expected  to  be 
negligible  and  likely  no  more  intrusive 
than  that  caused  by  commercial  and 
other  vessels  using  the  nearby  Route  2 
ship  traffic  lane  into  Los  Angeles/Long 
Beach  (approximately  4.6  percent  of  the 
approximately  19,800  round  trips 
annually  by  non-commercial  fishing 
marine  vessels  into  Los  Angeles/Long 
Beach  use  Route  2). 

There  may  be  some  inadvertent 
harassment  of  marine  mammals  by 
marine  mammal  surveillance  aircraft 
during  the  various  surveys  for  mammal- 
free  areas  for  the  detonation  site. 
However,  because  these  search  efforts 
are  under  the  direction  and  control  of 
NMFS  Southwest  Fisheries  Science 
Center  (SVVFSC)  and  are  for  the  purpose 
of  avoiding  injury  or  death  to  marine 
mammals,  this  activity  is  being  covered 
under  their  scientific  research  permit 
(Permit  Number  873;  P77»50).  In 
addition,  there  might  be  some 
harassment  takes  during  the  p>ost-survcy 
monitoring  and  recovery  efforts.  This 
latter  program  is  authorized  by  the 
regulations  (50  CFR  228.55(d)(2))  and 


does  not  require  a  separate  permit  under 
theMMPA. 

Comment:  One  commenter  wanted 
the  Navy  to  recalculate  its  incidental 
take  request  by  using  the  upper  95th 
percentile  of  the  population  abundance 
estimates  instead  of  the  mean  of  those 
estimates.  This,  the  commenter  believes, 
would  avoid  the  possibility  of  the  Navy 
exceeding  its  authorized  take  limits  and 
needing  to  cease  operations  in  order  to 
request  the  additional  takes. 

Response:  Such  an  amendment  to  the 
Navy's  application  would  inordinately 
delay  the  scheduled  ship  shock  trial.  In 
addition,  because  of  the  very 
conservative  approach  to  estimating  the 
number  of  incidental  takes,  it  is 
considered  extremely  unlikely  that 
explosives  detonations  in  the  OSTR  will 
result  in  incidental  take  levels 
approaching  the  requested  level. 

Scientific  Evidence 

Comment:  Commenters  stated  that 
NMFS  did  not  use  the  best  available 
scientific  evidence  available  and  that 
the  data  used  were  dated  because  they 
were  over  a  decade  old.  Two 
commenters  referred  to  "recent 
scientific  evidence"  showing  that  sound 
pressure  waves  seriously  impact  marine 
life. 

Response:  NMFS  uses  both  the 
MMPA  and  the  ESA  standard  of  "the 
best  available  scientific  and  commercial 
data"  to  determine  the  impacts  of 
activities  on  marine  mammals. 
Although  NMFS  would  like  to  have 
more  baseline  data  on  marine  mammals 
within  the  SCB  and  more  information 
on  the  effects  of  large-charge 
detonations  on  marine  life,  in  particular 
on  marine  mammals,  NMFS  based  its 
decision  on  the  best  information 
available,  including  N'MFS  marine 
mammal  as.sessment  surveys  conducted 
in  1991  and  1992  and  Defense 
Department  research  on  the  effects  of 
explosions  on  marine  life.  NMFS  is  not 
aware  of  any  more  recent  scientific 
evidence  that  would  be  contrary  to  its 
findings  and  two  commenters  did  not 
provide  citations  or  references  to  any 
new  information.  Also,  without 
knowledge  of  scientific  evidence 
contrary  to  research  used  in  its 
determination,  NMFS  is  confident  that 
it  used  the  best  scientific  and 
commercial  data  available  in  making  its 
de^rmination.  However,  monitoring  is  a 
requirement  of  the  regulations  and  for  a 
continuation  of  the  LOA.  The  results 
from  the  monitoring  will  be  used  to 
verify  (or  refute)  the  findings  made  by 
NMFS,  and  if  new  evidence  or  data 
indicate  that  the  impact  on  marine 
mammals  is  more  than  negligible, 
NMFS  will  reassess  its  findings  and  take 


appropriate  action  as  mandated  by 
section  101(a)(5)(B)(ii)  of  the  MMPA. 

Comment:  The  EA,  upon  which  the 
proposed  regulations  rely,  fails  to  meet 
the  standards  mandated  by  the  MMPA 
because  NMFS  failed  not  only  in 
obtaining  the  best  scientific  evidence 
available,  but  failed  in  using  even  the 
limited  evidence  available  as  a  basis  for 
a  reasoned  conclusion.  For  instance,  the 
Navy  has  indicated  to  NMFS  that  tests 
will  not  be  conducted  if  marine 
mammals  are  detected  within  the  testing 
zone  *  •  •  and  NMFS  concluded  •  •   • 
that  such  efforts  will  minimize  impacts 
to  marine  mammals,  despite  knowing 
that  many  marine  mammals  will  not  be 
visible  by  aerial  survey.  The  commenter 
continues  that  the  Navy,  given  its  years 
of  experience  under  the  seas,  should  be 
able  to  detect  marine  mammals. 

Response:  NMFS  used  the  best 
scientific  information  available  in 
making  its  assessments  and 
determinations  (see  previous  response). 
As  stated  in  the  EIA,  the«vidence 
indicates  that  some  marine  mammal 
species  may  not  be  observed  by  aerial 
surveillance  during  pre-test  overflights 
(because  they  are  submerged  at  the 
time).  Since  detonation  of  the  explosive 
charge  will  not  take  place  if  even  a 
single  marine  mammal  (or  sea  turtle, 
fish  school  or  seabird  flock)  is  observed 
within  the  safety  zone,  it  is  the 
possibility  that  some  marine  mammals 
would  be  missed  during  pre-test  surveys 
which  makes  a  small  take  authorization 
necessary.  The  scientific  basis  for 
assessing  the  likelihood  of  marine 
mammals  being  taken  was  fully 
discussed  and  documented  in  both  the 
EA  and  the  Navy  application. 

For  a  response  on  the  Navy's  ability 
to  detect  marine  mammals,  refer  to  the 
responses  related  to  "Monitoring" 
below. 

Comment:  One  commenter  was 
concerned  because  the  information  used 
by  NMFS  in  making  its  finding  of 
negligible  impact  was  based  on 
theoretical  calculations  and  not  on 
actual  tests. 

Response:  N?vIFS  shares  the  concern 
of  the  commenter,  but  obviously, 
conducting  tests  on  the  effects  of 
explosives  on  live  marine  mammals 
would  be  controversial  and  an 
authorization  may  be  difficult  for  a 
scientific  research  applicant  to  obtain 
under  the  MMPA.  For  that  reason,  the 
Navy  bases  its  impact  assessments  on 
theoretical  calculations,  supported  by 
test  data  using  small  charges  on 
alternative  test  animals.  NMFS  will 
closely  monitor  ship  shock  tests  and 
review  the  reports  required  under  these 
regulations  and  the  LOA  to  determine 
whether  the  basis  for  the  finding  of 


negligible  impact  continues  to  exist.  If  a 
negligible  finding  can  no  longer  be 
made.  NMFS  is  required  under  sections 
101(a)(5)  (B)  and  (C)  of  the  MMPA  to 
withdraw  or  suspend  the  authorization 
to  take  marine  mammals. 

Surveys 

Comment:  Several  commenters 
criticized  the  survey  effort  claiming  that 
some  experts  consider  800  ft  (266  m)  to 
be  too  high  for  aerial  surveys  to  observe 
marine  mammals  and  that  vessel 
surveys  are  potentially  an  unnecessary 
use  of  funds.  One  commenter  wants  to 
see  the  survey  effort  placed  in  context 
with  the  surrounding  area. 

Response:  The  aenal  and  vessel 
surveys  were  conducted  by  NMFS  as 
part  of  its  marine  mammal  assessment 
program  under  section  114  of  the 
MMPA.  Since  these  surveys  were  for  the 
entire  California  coast  and  not  restricted 
to  the  SCB,  they  were  "in  context."  The 
data  from  these  surveys  were  used  by 
the  Nax-y  in  its  application.  The  survey 
design  methodology  uses  an  aircraft 
height  of  700  to  800  ft  (233  to  266  m) 
which  is  the  height  commonly  used  for 
marine  mammal  surveys.*  Without 
evidence  to  the  contrary,  NMFS 
continues  to  believe  that  a  height  of  700 
to  800  h  (233  to  266  m)  is  appropriate, 
as  lower  altitudes  may  result  in  missed 
animals  due  to  the  reduced  time  for 
observation  from  being  closer  to  the 
water  (higher  ground  speed). 

Surveys  to  determine  areas  of  low 
marine  mammal  abundance  and  pre- 
and  post-detonation  surveys  do  not 
need  to  extend  beyond  the  OSTR.  To 
survey  greater  distances  than  necessary 
would  reduce  the  amount  of  time 
available  to  survey  the  impact  area. 

Population  Assessment  Methodology 

Comment:  One  commenter  considered 
NMFS"  determination  of  impacts  upon 
affected  species  to  be  "arbitrary  and 
capricious"  because  NMFS  "admitted" 
that  the  density  of  many  species  is 
unknown.  Another  believed  the  impact 
of  the  action  is  unknown  because  the 
density  of  the  sj>ecies  in  the  area  is 
unknown.  The  first  commenter  also 
stated  that  density  studies  are  necessary 
before  NMFS  may  proceed. 

Response:  It  is  unclear  how  these 
commenters  arrived  at  this  conclusion, 
as  Table  14  in  the  EA  gives  the 
calculated  density  for  each  species  in 
the  SCB.  Population  estimates  for  the 
SCB  were  made  from  aerial  and  vessel 


•See.  for  example.  Lealherwood.  S..  l.T.  Show,  )r.. 
R.R.  Reeve*  and  MB.  Wright.  1982.  Proposed 
modiricatioru  of  transect  models  to  estimate 
population  size  from  aircraft  with  obstructed 
downward  visibility.  Kept.  Int.  Whal.  Commn. 
32:577-9. 


surveys  of  the  California  coast  in  1991 
and  1992.  Additional  surveys  were 
conducted  in  1993  in  the  SCB  and  are 
currently  being  analyzed.  However, 
marine  mammal  density  is  not  static,  it 
can  vary  due  to  school  size, 
environmental  conditions,  migratory 
patterns  and  food  source  distribution, 
making  it  difficult  to  predict  where  in 
space  or  time  an  individual  or  a  group 
of  animals  will  occur.  For  those  reasons, 
when  calculating  the  number  of  animals 
expected  in  the  test  range,  an 
assumption  is  made  that  distribution  is 
uniform,  which  it  is  not.  This  has  been 
discussed  previously  in  a  related 
comment  under  "Incidental  Take" 
above.  (Also,  refer  to  similar  comment 
under  "National  Environmental  Policy 
Act  Concerns"  below).  The  assumptions 
specific  to  each  marine  mammal  group 
is  given  in  the  EA. 

Comment:  One  commenter  was 
concerned  that  1992/93  was  an 
anomalous  year  due  to  El  Nino  and  its 
effects  upon  the  distribution  and 
abundance  of  marine  mammal  species. 

Response:  Aerial  and  ship  marine 
mammal  surveys,  upon  which 
incidental  take  estimates  are  based, 
were  conducted  in  1991  and  1992. 
Additional  survey  work  to  determine 
areas  of  low  marine  mammal  abundance 
for  the  ship  shock  tests  were  conducted 
during  1993.  Distribution  and 
abundance  estimates  from  these  studies, 
in  general,  agree  with  previous  studies, 
with  some  exceptions,  which  were 
noted  and  fully  discussed  in  the  EA. 

Mitigation  and  Monitoring 

Comment:  Many  commenters  stated 
that  the  proposed  mitigation  measures 
were  inadequate.  Many  were  concerned 
that  aerial  surveys  would  be 
unsuccessful  in  detecting  marine 
mammals  because  they  spend  90 
percent  of  the  time  submerged. 

Response:  NMFS  believes  the 
mitigation  measures  required  by  the  rule 
are  adequate  to  protect  marine  mammals 
and  reduce  incidental  take  to  the  lowest 
level  practicable.  While  aerial  surveys 
will  have  difficulty  detecting  those 
marine  mammal  species  that  spend  a 
significant  portion  of  the  time 
submerged,  the  regulations  prohibit 
detonations  if  even  a  single  marine 
mammal  (or  sea  turtle,  sea  bird  fiock  or 
fish  school)  is  sighted  within  the  safety 
zone  by  aerial  survey.  The  small  take 
authorization  is  for  the  unintentional 
take  of  marine  mammals  not  sighted  by 
aerial  survey-  Refer  to  the  EA  for  a 
detailed  discussion  on  how  the  small 
take  estimates  were  made. 

Comment:  Some  commenters 
suggested  additional  (or  alternative) 
methods  for  detecting  marine  mammals 
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during  surveys,  especially  for  deep- 
diving  species,  such  as  sonobuoys  and 
hydrophone  arrays.  One  conunenter  also 
suggested,  if  possible,  using  sound  to 
cause  some  species  to  sur^e  so  they 
can  be  seen  or  to  leave  or  avoid  the  test 
area. 

Response:  Although  the  Navy 
proposes  to  employ  hydrophone  arrays 
at  several  locations  to  record  the 
impulse  pressure  wave  resuhing  from 
the  ship  shock  trial,  these  hydrophones 
will  not  be  capable  of  recording  marine 
mammal  vocalizations.  Also,  because 
the  shock  trial  is  a  mobile  exercise,  and 
because  it  would  be  necessary  to 
triangulate  on  vocalizing  marine 
mammals  in  order  to  determine  whether 
or  not  they  are  within  the  vicinity  of  the 
shock  trial,  this  suggestion  is  not  viewed 
as  being  practicable  at  this  time. 

The  practicality  of  using  "scare 
charges'*  (smaller  explosive  charges)  or 
high  decibel  noise  devices  in  order  to 
scare  marine  mammals  from  the  area  of 
testing  is  equivocal  at  best.  There  is 
insufficient  evidence  to  give  assurance 
that  marine  mammals  would  leave  the 
area  and  not  be  attracted  to  the  site. 

Comment:  One  commenter  considered 
the  2-nm  safety  zone  to  be  inadequate, 
believing  that  injury  or  harassment 
could  occur  at  distances  greater  than  2 
nm.  The  commenter  also  considered 
"Area  1"  and  "Area  2"  to  be  artificial 
and  anthropocentric  Other  commenters 
were  concerned  that  the  effects  could 
extend  to  great  distances,  for  example 
physical  harassment  could  occur  22,000 
ft  (6,706  m)  from  the  detonation  and 
acoustic  harassment  up  to  121,000  ft 
(37,039  m)  for  a  10,000-lb  (4336  kg) 
charge.  One  commenter  was  concerned 
that  these  distances  would  cause  an 
impact  very  close  to  the  nearest  islands. 

Response:  NMFS  considers  the  2-nm 
safety  zone  to  be  adequate  to  protect 
marine  mammals  from  injury  and  death. 
As  indicated  in  the  EA  (Table  12)  for  the 
10,000-lb  (4,536  kg)  charge,  the  2-nm 
(i.e.,  12,150-fl  (3,704  m))  safety  zone  is 
greater  than  the  calculated  limit  for 
minimum  eardrum  injury  (9.400  ft 
(2,865  m)). 

As  noted  in  Table  12.  while  physical 
harassment  could  occur  up  to  22.000  ft 
(4.2  nm)  from  the  detonation,  as 
indicated  in  the  application,  the  safety 
zone  exceeds  the  maximum  horizontal 
ranges  for  physical  harassment  for 
mammals  at  the  shallow  depths; 
however,  for  mammals  at  depths  greater 
than  200  ft  (67  m).  there  is  a  possibihty 
for  physical  harassment  beyond  the 
safety  zones,  since  the  surface  reflected 
relief  wave  arrives  later  at  these  depths 
for  these  ranges.  Refer  to  the  appUcation 
for  a  detailed  description  of  sound 


source  levels  in  the  marine 
environment. 

For  acoustic  harassment,  based  upon 
the  best  available  information, 
piruiipeds  and  odontocetes  are  unlikely 
to  be  subjected  to  acoustic  harassment 
due  to  the  very  low  frequency  and 
extreme  brevity  of  the  sound  associated 
with  detonations.  For  mysticetes,  the 
range  for  the  160  dB  re  1  uPa  (the  level 
above  which  avoidance  behavior  is 
believed  to  occur)  increases  from  86,000 
ft  (14.2  nm)  at  a  water  depth  of  50  ft  (15 
m)  to  121,520  ft  (20  nm)  at  a  depth  of 
1.000  ft  (305  m).  Therefore,  while  some 
mysticete  cetaceans  may  be  acoustically 
harassed  if  at  these  depths,  it  is  unlikely 
that  any  impacts  will  accrue  to  the 
coastal  zone  of  the  SCB  because  of  the 
distance  from  the  detonation  site,  the 
shallow  depths  of  the  coastal  zone  and 
the  masking  effect  of  ambient  noise  (e.g.. 
surf,  wind,  rain  and/or  distant  shipping 
and  other  industrial  activity  noises). 

Area  1  and  Area  2.  while  artificial, 
were  used  only  for  estimating  the 
abundance  of  marine  mammals  within 
the  test  area.  Refer  to  the  EA  and/or  the 
Navy  application  for  additional 
description  of  the  methodology  used  in 
determining  abundance. 

Comment:  One  commenter  was 
concerned  because  there  was  no  method 
indicated  that  would  assess  the  extent 
and/or  severity  of  acoustic  (and  other) 
injury  incurred  by  marine  mammals  in 
the  test  area.  The  commenter  states  that 
these  types  of  injury  would  be  very 
difficult  to  assess  from  aerial  or 
shipboard  reconnaissance.  For  many  of 
the  mammals  that  would  be  affected, 
acoustic  injury  could  have  a  profound 
impact  on  their  ability  to  navigate  and 
on  their  ability  to  interact  with  other 
animals. 

Because  of  the  possibility  that 
acoustic  injury  could  have  significant 
impact,  the  commenter  believes  that 
there  should  be  a  more  comprehensive 
plan  for  assessing  the  extent  of  acoustic 
injury  and  its  imp>act  on  marine  life  as 
a  result  of  this  project. 

Response:  Wnile  generally  agreeing 
with  the  comment.  NMFS  disagrees  that 
a  more  comprehensive  plan  is 
necessary.  Three  types  of  injuries  have 
been  identified  for  marine  mammals 
from  ship  shock  trials.  These  are:  (1) 
Lung  injuries;  (2)  gastro  intestinal 
injuries;  and  (3)  eardrum  (rupture) 
injuries.  As  determining  the  type  and 
extent  of  these  injuries  would  require 
capturing  and  either  sacrificing  the 
animal  or  subjecting  the  animal  to  long- 
term  captive  observation,  and  as  both  of 
these  are  unacceptable  to  NMFS  unless 
the  animal  requires  euthanization  or 
immediate  veterinary  care,  the  Navy  and 
NMFS  will  utilize  less  intrusive 


methods  for  determining  incidental 
takes,  including,  but  not  necessarily 
limited  to.  photo-identifying  "injured"' 
marine  mammals,  and  necropsies  on 
stranded  and  other  dead  marine 
mammals  to  determine  the  probable 
cause  of  death  and  its  relationship  if 
any,  to  the  trial.  However,  because  even 
minimal  eardrum  injury  is  not  expected 
to  occur  beyond  9,400  ft  (1.5  nm),  few 
marine  mammals  are  expected  to  be 
impacted. 

Comment:  Commenters  were 
concerned  that  the  post-test  sur\eys 
would  not  be  able  to  detect  all  marine 
mammals  (and  fish)  that  are  killed  or 
seriously  injured  during  ship  shock 
trials,  because  animals  might  sink  and 
not  rise  immediately  to  the  surface.  One 
commenter  suggested  post-detonation 
surveys  continue  for  up  to  1  week  after, 
the  trial  to  search  for  these  animals  and 
to  assess  oceanographic  current  patterns 
to  determine  search  effort.  One 
commenter  recommended  thai 
monitoring  should  be  conducted  over 
the  long-term  to  document  whether 
there  is  a  chronic  effect  from  the  ship 
shock  trials. 

Response:  NMFS  agrees  with  these 
concerns,  noting  that  a  ship  shock  trial 
is  a  series  of  one  to  six  (usually  four) 
charges  set  off  approximately  one  week 
apart.  Therefore,  a  project  and  its 
monitoring  program  are  likely  to 
continue  for  up  to  six  weeks  between 
the  first  and  last  detonations.  As 
explained  in  detail  in  the  application 
(refer  particularly  to  Figure  31),  post- 
detonation  surveys  will  begin 
approximately  30  minutes  after  each 
detonation.  The  survey  effort  will  be 
repeated  for  each  scheduled  test  until 
the  shock  trial  is  completed.  The  48- 
hour  advance  pre-detonation  marine 
mammal  search  survey  will  also  serve  as 
a  final  post-test  follow-up  survey  for  the 
previous  test.  A  post-trial  follow-up 
survey  will  be  conducted  approximately 
1  week  after  the  last  test  of  the  shock 
trial.  In  addition,  the  Marine  Animal 
Recovery  Team  (MART)  will  be  required 
to  make  every  effort  to  document  and 
examine  those  injured  or  dead  marine 
mammals  (if  any)  that  are  moved 
outside  the  test  area  by  currents 
subsequent  to  a  detonation.  Finally, 
NMFS  will  monitor  the  stranding 
records  for  evidence  that  the  ship  shock 
trials  are  having  more  than  a  negligible 
impact  on  the  marine  mammal  species 
and  stocks  in  the  SCB.  The  monitoring 
requirements  for  marine  mammals  will 
be  specified  in  the  LOA. 

Although  deceased  marine  mammals 
that  sink  will  return  to  the  suHiace 
within  a  few  days  of  the  detonation,  it 
is  unlikely  that  subsurface  fish  sp>ecies 
would  be  detectable  during  post-test 
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monitoring  and  would  likely  be 
consumed  by  predators  before  surfacing. 
Sea  turtles  will  also  be  difficult  to  detect 
once  they  sink. 

Comment:  Several  commenters  noted 
that  the  course  of  action  was  unclear, 
should  a  marine  mammal  be  lethally 
taken. 

Besponse:  As  the  NMFS  and  the  Navy 
expect  few  marine  mammals  to  be  killed 
during  ship  shock  trials,  each  lethal  take 
will  be  reviewed  by  NMFS  scientists, 
MART  personnel  and  the  U.S.  Navy  to. 
determine  whether  similar  takes  can  be 
prevented  in  future  tests.  However,  until 
ship  shock  tests  take  place  and 
incidental  lethal  takes  are  documented, 
the  actions  NMFS  and  the  Navy  will 
take  to  reduce  potential  future  lethal 
takes  cannot  be  determined. 

Comment:  One  commenter,  while 
approving  of  NMFS'  participation  in 
post-test  monitoring,  recommended  the 
final  rule  prohibit  Naval  reconnaissance 
of  the  test  area,  by  sea  or  air,  until  after 
the  reconnaissance  by  NMFS  and 
retrieval  by  MART  are  completed. 

Response:  NMFS  believes  that  this 
recommendation  is  neither  practical  nor 
warranted.  The  ship  shock  test  is  a 
complicated  combat  simulation  that 
requires  the  participation  of  several 
Navy  aircraft  and  ships.  Therefore,  the 
Navy  cannot  be  prohibited  from  the  test 
area,  although  it  will  likely  have  moved 
away  from  the  detonation  site  by  the 
time  the  post-test  monitoring  begins. 
Moreover,  it  is  not  entirely  clear  from 
the  comment  the  purpose  behind  the 
requested  prohibition,  since  the  Navy 
will  have  an  authorization  for 
incidentally  taking  marine  mammals 
during  the  exercise. 

Endangered  Species  Act  Concerns 

Comment:  The  Navy  violated  the  ESA 
by  its  failure  to  request  a  "biological 
opinion"  detailing  how  the  proposed 
detonation  will  a^ect  endangered  and 
threatened  species.  Several  commenters 
believe  that  the  proposed  action  should 
be  denied  because  of  this 
noncompliance.  One  commenter  wanted 
to  review  and  comment  on  the 
biological  opinion. 

Response:  The  preamble  to  the 
proposed  rule  noted  that  NMFS  will  be 
consulting  with  the  Navy  under  section 
7  of  the  ESA.  The  Navy  is  required  to 
consult  under  section  7,  and  it  generally 
is  NMFS  polic>'  that  formal  consultation 
should  be  initiated  at  the  earliest 
opportunity,  in  this  case,  since  NMFS 
would  be  conducting  formal 
consultation  mth  both  the  Navy  and 
itself  (because  the  proposed  issuance  of 
a  small  take  authorization  is  a  Federal 
action),  consultation  was  not  Initiated 
until  after  the  proposed  rule  was  issued 


on  October  15. 1993.  That  consultation 
has  been  completed.  A  copy  of  NMFS' 
Biological  Opinion  and  Incidental  Take 
Statement  is  available  upon  request  (see 
ADDRESSES).  As  noted  previously,  the 
requirements  for  mitigation,  as  well  as 
monitoring,  in  conjunction  with  other 
existing  regulations,  are  expected  to 
provide  adequate  protection  for  listed 
species. 

Although  biological  opinions  issued 
under  section  7  are  available  to  the 
general  public,  they  are  not  subject  to 
review  and  comment. 

National  Environmental  Policy  Act 
(NEPA)  Concerns 

Comment:  Several  commenters  at 
both  the  public  meetings  and  in  written 
comments  believed  that  NMFS  should 
prepare  a  draft  environmental  impact 
statement  (DEIS)  rather  than  an  EA 
before  it  issues  final  regulations. 

Response:  Since  NMFS  must  analyze 
a  request  for  a  small  take  authorization 
to  determine  whether  the  proposed 
marine  mammal  taking  has  only  a 
negligible  impact  on  species  or  stocks  of 
marine  mammals  and  does  not  have  an 
unmitigable  adverse  imp%ct  on  the 
availability  for  subsistence  uses,  NMFS 
assessed  many  of  the  potential 
environmental  impacts  that  are  also 
assessed  under  NEPA.  Through  this 
process,  and  during  preparation  of  an 
EA,  NMFS  determined  that  the 
proposed  activity  (i.e.,  issuance  of 
regulations  and  an  LOA)  will  not 
significantly  affect  the  quality  of  the 
human  environment  and  made  a 
"finding  of  no  significant  impact."  If  an 
EA  results  in  this  finding,  no  additional 
documents  are  required  by  NEPA.  The 
detonation  of  the  explosives  by  itself 
does  not  necessarily  invoke  a 
"significant"  impact  finding.  However, 
the  Navy  must  also  satisfy  NEPA  prior 
to  undertaking  any  action  that  might 
impact  the  human  environment. 

The  following  8  comments  relate 
specifically  to  NEPA  concerns  raised  by 
one  or  two  commenters  (but  may  also 
have  been  mentioned  by  others).  One  of 
these  commenters  submitted  detailed 
comments  to  support  its  position  that 
the  proposed  action  will  nave  a 
"significant"  impact  under  NEPA  and 
therefore  requires  a  DEIS.  However, 
NMFS  does  not  concur  with  the 
commenter's  interpretation  that  CEQ 
regulations  state  that  certain  factors 
(which  follow  and  are  evaluated  below) 
are  "critical"  for  making  a 
determination  relating  to  the  "intensity" 
of  the  action.  CEQ  regulations  (40  CFR 
1508.27)  require  these  factors  "to  be 
considered"  in  evaluating  the  intensity 
of  the  proposed  action.  As  discussed 


below,  these  foctors  were  given 
consideration  by  NMFS. 

Comment:  Adverse  impacts  far 
outweigh  any  beneficial  impacts  (40 
CFRl5G8.27(b)(l)). 

Response:  According  to  the  Navy, 
ship  shock  testing,  while  possibly 
having  a  short-term  impact  on  the 
marine  environment,  also  has  a 
beneficial  impact  in  ensuring  the  health 
and  safety  of  seamen  onboard  the 
Nation's  naval  vessels.  In  its  EA,  NMFS 
found  that  the  proposed  activity  (;.e., 
issuance  of  regulations  and  a  LOA)  will 
not  significantly  affect  the  quahty  of  the 
human  environment  and  thus  made  a 
"finding  of  no  significant  impact." 

Comment:  The  EA  fails  to  address  the 
degree  to  which  the  proposed  action 
affects  the  public  health  and  welfare. 
The  commenter  was  concerned  that, 
because  a  variety  of  potentially  harmful 
compounds  &x)m  the  explosive  could 
persist  in  surface  pools  for  30-60 
minutes  after  detonation,  this  could 
resuh  in  subtle  and  long-term  effects  on 
marine  mammals  and  birds  (40  CFR 
1508.27(b)(2)). 

Response:  NMFS  disagrees.  First,  as 
stated  in  the  EA  (page  47),  and  as 
provided  for  under  CEQ  regulations  (40 
CFR  1502.21),  NMFS  has  incorporated 
by  reference  the  Navy  EA  written  in 
1990  i.  While  identifying  that  document 
more  clearly  on  that  page  may  have 
improved  the  EA,  the  Navy  EA  was 
cited  in  the  references.  That  docimient 
described  in  some  detail  the  potential 
impacts  on  the  human  environment 
from  explosives  detonation.  NMFS 
incorporated  this  information  by 
reference  but  did  not  include  discussion 
in  its  EA,  that  part  of  the  Navy  EA  that 
discussed  impacts  on  humans,  because 
NMFS  was  of  the  opinion  that  the 
proposed  small  take  authorization 
would  not  have  an  impact  on  public 
health  or  safety,  and  was  therefore  not 
relevant.  However,  because  NMFS' 
proposed  action  may  afTect  the 
environment  that  marine  mammals 
inhabit,  NMFS'  EA  does  note  that  while 
ICO  percent  of  the  solid  material  and 
approximately  10  percent  of  the  gases 
would  be  contained  in  the  water  pool 
created  by  the  explosion  (an  area  10.8  X 
10  '  ft  3  (3.06  X  10 "m  3)  for  the  10,000 
lb  (4,536  kg)  charge),  the  concentrations 
shown  are  below  the  levels  considered 
harmful  for  fish  and  would  not  be 
expected  to  pose  a  threat  to  marine 
mammals  after  the  stabilization  times 
(53  minutes  for  10,000  lb  (4,536  kg) 
charge).  The  commenter's  concern 


>  Naval  Air  SuUoa.  Pt.  Mugu.  1990. 
Environmental  AiaMiment  for  the  Ship  KUrcUnlng 
Program  Tests  to  be  Conducted  on  the  Sea  Test 
Range  of  the  Pacific  Miaaile  TeM  Center.  Ventura 
County.  California. 
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however,  is  apparently  on  the  impact  to 
marine  mammals  and  other  marine  Ufe 
entering  the  surface  pool  before 
stabilization  {i.e.,  less  than  53  minutes 
after  detonation).  Assuming  these 
marine  mammals  were  not  within  the  2- 
nm  safety  zone  at  the  time  of 
detonation,  NMFS  believes  that  the 
likelihood  of  this  occurring  is  remote 
and  if  it  happens  there  will  be  little  or 
no  effect,  either  singly  or  cumulatively, 
from  the  chemical  components  of  the 
surface  pool.  As  noted  in  the  Navy  EA. 
the  chemical  components  (primarily 
composed  of  gases)  would  be 
thoroughly  dispersed,  with  no  possible 
buildup  or  cumulative  effect,  and 
become  indistinguishable  from  other 
trace  level  constituents  of  the  ocean 
shortly  after  detonation.  The  only  solid 
particles  are  carbon  and  aluminum 
oxide.  Carbon  particles  will  tend  to  float 
on  the  surface  and  move  vdth  the  pool 
while  aluminum  oxide  particles,  a 
naturally  occurring  component  of 
seawater  due  to  the  weathering  of  rock, 
will  probably  settle  to  the  bottom  over 
a  large  area. 

Post-test  monitoring  will  observe  and 
record  any  incidents  of  marine  Ufe 
entering  the  surface  water  pool,  which 
will  be  dye-marked  and  visible  from  the 
air. 

Comment:  The  testing  site  is  located 
near  an  ecologically  critical  area  (with 
unique  characteristics){40  CFR 
1508.27(b)(3)). 

Response:  While  the  SCB  can  be 
considered  an  ecologically  important 
area  that  contains  "imique 
characteristics"  including  the  Channel 
Islands  Marine  Sanctuary,  because  the 
area  surrounding  the  detonation  site 
will  be  in  an  area  of  low  marine 
mammal  abundance  (and  presumably 
other  marine  life);  off  the  continental 
shelf  (on  or  near  the  Patton 
Escarpment);  approximately  50  nm  from 
the  nearest  boundary  of  the  sanctuary; 
and,  although  in  productive  waters,  not 
in  a  major  upwelling  (nutrient-rich)  or 
commercial  fishing  area,  NMFS  believes 
that  the  small  take  authorization  will 
not  have  an  impact  on  the  SCB  and  its 
resources  (including  the  Channel 
Islands  National  Marine  Sanctuary) 
signiHcant  enough  to  require  a  DEIS. 

Comment:  The  effects  of  the  proposed 
detonations  are  "highly  controversial" 
and  involve  uncertain,  unique  and 
unknown  risks  to  the  environment  (40 
CFR  1508.27(b)  (4)  and  (5)). 

Response:  As  required  by  CEQ 
regulations,  NMFS  considered  "the 
degree  to  which  the  effects  (of  the 
proposed  action)  on  the  quality  of  the 
human  environment  are  likely  to  be 
highly  controversial"  as  a  factor  in 
determining  whether  the  intensity  of  the 


proposed  action  would  make  it 
"significant."  Because  NMFS'  review  of 
the  best  available  scientific  information 
led  to  the  conclusion  in  the  EA  that  the 
proposed  detonations  will  have  a 
negligible  impact  on  marine  mammals 
and  other  marine  resources,  the  fact  that 
the  commenters  did  not  provide  any 
new  or  contradictory  scientific 
information  regarding  such  impacts 
reaffirms  NMFS'  conclusion  that  there  is 
no  real  scientifically-based  controversy 
about  the  effects  of  the  proposed  action 
sufficient  to  change  NMFS'  conclusion 
that  the  proposed  action  would  not  have 
a  significant  impact  on  the  human 
environment  such  that  preparation  of  a 
DEIS  would  be  warranted. 

While  the  Navy's  ship  shock  testing 
may  be  opposed  by  many  members  of 
the  public,  much  of  that  objection  is  due 
to  philosophical  differences  of  opinion 
rather  than  objective  scientifically-  or 
factually-based  controversy  over  what 
will  be  the  effects  of  such  testing  on  the 
environment.  NMFS  believes  that  the 
rulemaking  shows  that  the  issuance  of  a 
small  take  authorization  to  the  Navy 
would  not  have  effects  (intensity)  that 
are  "highly  uncertain  or  involve  unique 
or  unknown  risks"  significant  enough  to 
require  a  DEIS.  In  the  EA  and  in  the 
Navy's  small  take  application,  the  level 
of  scientific  uncertainty  has  been 
substantially  lessened  by  incorporating 
scientifically  acceptable  environmental 
prediction  methods  as  necessary.  In 
addition,  mitigation  and  monitoring 
measures  incorporated  into  the  LOA 
and  regulations  substantially  moderate 
potential  impacts  from  ship  shock 
testing. 

The  commenter  states  that  "among 
those  who  are  criticizing  the  proposed 
detonations  are  knowledgeable 
scientists  with  years  of  experience 
studying  affected  species."  However, 
other  than  those  scientists  submitting 
comments  that  have  been  addressed  in 
this  section,  because  independent 
scientists  neither  submitted  significant 
comments  addressing  the  science  upon 
which  the  small  take  authorization  is 
based  when  information  was  requested 
during  the  June  1993  comment  period, 
nor  as  a  result  of  the  EA  and  proposed 
rule,  NMFS  is  unaware  of  either  the 
reasons  for  their  purported  criticism  or 
contrary  scientific  evidence  to  support 
their  position. 

Comment:  The  same  commenter, 
noted  that  by  granting  the  Navy's  permit 
application,  NMFS  will  establish  a 
(dangerous)  precedent  for  future  action 
with  significant  effects.  The  commenter 
was  concerned  that  future  applications 
would  require  no  more  than  was  done 
for  this  application  even  though 
mitigation  efforts  are  highly 


questionable  as  to  effectiveness  and  that 
there  would  be  no  incentive  for  the 
Navy  to  develop  more  accurate 
detection  methods  (40  CFR 
1508.27(b)(6)). 

Response:  NMFS  disagrees  with  this 
assessment.  The  mitigation  measures 
(survey  for  low  animal  abundance  areas, 
aerial  surveys,  go/no-go  determination, 
post-detonation  surveys  etc.)  required 
under  these  regulations  are  considered 
adequate  to  detect  marine  mammals  and 
other  marine  life  and  limit  incidental 
takings  to  the  lowest  possible  number. 
In  addition,  the  ship  shock  test  small 
take  authorization  will  be  reviewed  at 
least  annually  to  make  a  determination 
that  the  taking  continues  to  comply  with 
section  101(a)(5)  of  the  MMPA.  While 
the  mitigation  measures  in  these 
regulations  may  seem  "questionable"  to 
some  commenters,  practical  alternative 
methods  for  detecting  marine  mammals 
have  not  been  recommended  (see 
response  under  "Mitigation"). 
Moreover,  future  Navy  applications  for 
a  small  take  authorization  under  the 
MMPA  will  be  judged  on  the  adequacy 
of  the  documentation  submitted,  not  on 
previous  actions,  such  as  this  one. 

Comment;  Certain  impacts,  while 
insignificant  individually,  are 
significant  when  considered 
cumulatively  (40  CFR  1508.27(b)(7)). 
Another  commenter  suggested  that 
cumulative  impacts  include  chronic 
stress,  changes  in  migration  and/or 
foraging  patterns,  impact  on  particular 
age/size  classes  among  others. 

Response:  NMFS  did  not  review  the 
proposed  action  as  a  1-year 
authorization;  it  reviewed  it  as  a  5-year 
authorization  period,  and  therefore 
evaluated  the  cumulative  impacts  of  the 
proposed  activity  over  5  years.  As  stated 
in  the  EA.  the  cumulative  impact  on 
marine  mammals  from  ship  shock  tests 
over  the  5-year  authorization  period  of 
the  regulations  will  be  negligible. 

Also,  ship  shock  testing  (in 
combination  with  other  military 
explosives  detonation  projects)  would 
not  have  a  significant  impact,  either 
singly  or  cumulatively,  on  the  marine 
environment  of  the  SCB  over  the  5-year 
authorization  period.  The  infrequency 
of  the  large-charge  tests  and  the  minimal 
impact  of  the  small  charges  are  two 
additional  reasons  for  this 
determination. 

Comment:  The  EA  fails  to  adequately 
address  the  degree  to  which  the  Navy's 
action  will  adversely  affect  terr 
endangered/threatened  species  and  their 
respective  habitats  (40  CFR 
1508.27(b)(9)). 

Response:  NMFS  does  not  concur. 
While  ship  shock  testing  may  resuh  in 
the  non-lethal  injury  or  harassment  of 
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endangered  marine  mammals,  this  level 
of  incidental  take  will  not  result  in  the 
mortality  of  listed  marine  mammals  or 
result  in  jeopardizing  the  continued 
existence  of  these  species.  (Refer  to  the 
Biological  Opinion  for  additional 
information).  The  estimated  numbers  of 
incidental  takes  are  given  and  assessed 
in  the  EA.  Although  sperm  whales, 
because  of  their  abundance  and  deep- 
diving  behavior,  may  be  subject  to  a 
"high  incidental  take,"  [i.e.,  six  non- 
lethal  injuries  and  20  harassment  takes 
if  they  are  in  the  area  on  each  and  every 
test)  there  will  not  be  a  "high  incidental 
killing"  of  sperm  whales  as  the 
commenter  states.  With  a  California 
population  size  of  857  and  a  North 
Pacific  population  size  of  930,000,  these 
takes  are  considered  "small"  and  will 
not  be  a  significant  impact  on  the  stock. 
Moreover,  the  OSTR  has  not  been 
designated  "critical  habitat"  for  any 
listed  species,  hidividual  injured 
animals  would  be  expected  to  recover. 

There  is  less  information  available  on 
sea  turtles  in  the  SCB  than  marine 
mammals,  as  discussed  in  the  EA.  Due 
to  the  less  effective  ability  of  aerial 
overflights  to  detect  some  species  of  sea 
turtles,  the  Navy  admits  that  some  sea 
turtles  may  be  injured  or  possibly  killed 
during  explosives  detonation.  However, 
based  upon  mortalities  observed  in 
other  tests  in  an  area  of  presumably 
higher  sea  turtle  abundance  than  the 
SCB,  and  because  recent  research  (cited 
in  the  EA)  indicates  that  sea  turtles  are 
less  susceptible  to  injury  from 
explosives  than  marine  mammals,  few 
sea  turtles  are  likely  to  be  killed  or 
seriously  injiu^d.  Although  post-test 
monitoring  efforts  may  not  be  totally 
effective  in  determining  impacts  to  sea 
turtles,  the  monitoring  program  will  try 
to  determine  whether  sea  turtles  are  in 
fact  incidentally  killed  and,  if  so, 
whether  practical  modifications  are 
available  to  improve  detection  and/or  to 
reduce  impacts.  Also,  because  of  the 
great  depth  of  the  water  at  the  test 
location,  several  species,  such  as  coastal 
inhabiting,  bottom-feeding  and  coral- 
feeding  species,  would  be  expected  to 
be  uncommon  or  rarely  seen  in  the  area. 
(Contrary  to  one  commenter's 
observation,  even  though  sea  turtle 
species  are  listed  as  endangered  or 
threatened,  some  species  are  sufficiently 
abundant  in  certain  areas  and  times  to 
be  considered  more  than  "rare,"  (e.g., 
offshore  nesting  beaches  along  the  west 
coasts  of  Mexico  and  Costa  Rica)).  For 
additional  information,  refer  to  the 
Biological  Opinion  mentioned 
previously. 

Comment:  The  proposed  regulations 
violate  the  ESA  and  the  MMPA  (40  CFR 
1  S08.27(b)(10)).  The  commenter  states 


that  the  Navy  violated  the  ESA  by  its 
failure  to  request  a  "biological  opinion" 
detailing  how  the  proposed  detonation 
will  affect  endangered  and  threatened 
species  and  NMFS  violated  the  MMPA  ' 
by  not  using  "the  best  scientific 
evidence  available." 

Response:  These  issues  were 
addressed  previously  under 
"Endangered  Species  Act  Concerns" 
and  "Scientific  Evidence." 

Comment:  Several  commenters  stated 
that  NMFS  did  not  give  the  proposal 
and  the  EA  adequate  circulation,  or 
opportunity  for  public  participation. 
Several  commenters  wanted  additional 
hearings  along  the  coast  of  California. 
One  commenter  believed  that  the  West 
Coast  hearing  made  a  mockery  of  public 
involvement  because  it  was  "80  miles 
from  the  affected  area."  This  same 
commenter  and  another  commenter 
stated  that  "NEPA  and  the  MMPA 
require  public  participation  and 
hearings."  One  commenter  also  noted 
that  "the  marine  scientific  community 
should  have  provided  a  greater  role  in 
assessing  the  impacts  of  the  proposed 
action."  Another  listed  the  names  of 
several  scientists,  who  were  unaware  of 
the  public  hearings  or  that  the  Navy 
proposed  to  begin  ship  shock  trials  in 
February  1994. 

Response:  NMFS  disagrees  with 
statements  that  the  proposal  was  not 
given  adequate  circulation.  The 
application  of  the  Navy  for  a  small 
incidental  take  was  made  available  on 
June  7, 1993  (58  FR  31944),  with  a  30- 
day  public  comment  period.  In  addition, 
NOAA  issued  a  press  release  at  that 
time,  which  generated  several 
newspaper  articles  and  hundreds  of 
responses.  The  proposed  rule  was 
published  in  the  Federal  Register  and 
both  the  rule  and  the  EA  were 
distributed  to  government, 
environmental  and  commercial  fishing 
organizations  and  to  those  submitting 
significant  comments  during  the  June 
1993  comment  period.  In  addition,  as 
required  by  section  101(a)(5)  of  the 
MMPA,  public  notice  of  the  proposed 
activity  and  corresponding  public 
meetings  were  placed  in  several 
southern  California  newspapers.  A  press 
release  noting  the  proposed  rule  and  the 
meeting  times  and  locations  was  also 
issued.  NMFS  believes  that  it  has 
complied  with  both  the  spirit  and  the 
letter  of  NEPA.  NOAA  Directives 
implementing  NEPA,  and  the  MMPA  In 
regard  to  public  participation. 

The  location  for  the  Long  Beach 
public  meeting  was  chosen  because  it 
was  considered  central  to  the  affected 
area  (i.e.,  the  SCB).  Those  unable  to 
attend  the  meeting  were  invited  to 
submit  %vTitten  comments. 


It  is  not  possible  for  NMFS  to  have 
advance  knowledge  of  all  individuals 
interested  in  its  activities,  although  it  is 
noted  that  none  of  the  individuals  Usted 
in  one  commenter's  November  8, 1993, 
testimony  contacted  NMFS  to  obtain  the 
documentation  for  review  or  submitted 
comments  after  being  informed  by  the 
commenter  of  the  proposed  action.  In 
addition,  at  least  one  of  these 
individuals  received  a  copy  of  the  Navy 
application  in  June.  TTie  marine 
scientific  commimity  has  had  sunicient 
opp>ortunity  to  become  involved  in  this 
process. 

Comment:  Many  commenters  believe 
that  NMFS  should  have  made  more  of 
an  effort  to  locate  alternative  sites  as 
required  by  NEPA.  One  commenter 
believed  that  NMFS  must  evaluate  the 
proposed  site  in  concert  with  other 
possible  sites.  One  commenter  asserts 
that  NMFS  has  not  considered 
previously  used  sites.  Another 
commenter  believed  that  the  MMPA 
required  NMFS  to  evaluate  alternate 
sites  to  ensure  the  least  practicable 
adverse  impact  upon  affected  species. 

Response:  The  purpose  of  the  EA  was 
to  evaluate  the  impact  of  the  proposed 
issuance  of  a  small  take  authorization  to 
the  Navy  to  incidentally  take  marine 
mammals  within  the  OSTR.  Under  that 
Federal  action,  NMFS  identified  two 
alternatives,  in  addition  to  the  proposal. 
The  alternatives  to  the  proposal  were  to 
issue  the  LOA  without  mitigation 
requirements  and  to  not  issue  a  small 
take  authorization,  the  no  action 
alternative.  Alternatives  such  as 
alternative  sites  or  methods  were 
identified  as  being  beyond  the  scope  of 
the  proposed  action.  Because  NMFS  is 
not  authorizing  the  detonation  of 
explosives,  only  the  proposed  taking  of 
marine  mammals  incidental  to  such 
detonations,  NMFS  is  of  the  opinion 
that  the  site  determination  and  method 
of  operation  is  the  responsibility  of  the 
Navy  (provided  NMFS  is  assured  that 
there  was  not  a  practicable  alternative  to 
ship  shock  testing  that  would  result  in 
not  taking  marine  mammals).  As  stated 
in  the  EA,  if  a  Small  Take  LX3A  is  not 
given  to  the  Navy  (no  action 
alternative),  because  the  take  was  either 
not  small  or  would  result  in  more  than 
a  negligible  impact  to  the  species,  then 
the  Navy  could  elect  to  relocate  the  test 
site  or  take  some  other  action.  Refer  to 
the  response  under  the  'Outer  Sea  Test 
Range"  below  for  additional  discussion 
on  this  topic. 

Comment:  One  commenter  claims  that 
NTvIFS  has  not  considered  (as  an 
alternative  in  the  EA)  a  reduction  in  the 
size  of  the  proptosed  site.  Another 
wanted  the  Navy  to  not  conduct  tests 
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north  of  33°27'  N.  latitude  within  the 
OSTR. 

Response:  The  Navy  will  be  utilizing 
survey  data  collected  in  1993  to  limit 
the  test  site  within  the  OSTR  to  an  area 
with  few  or  no  marine  mammals. 
Current  aerial  survey  data  will  be  used 
to  "reduce"  the  test  area  to  a  site  that 
will  minimize  potential  impacts  to 
marine  mammals.  Arbitrarily  limiting 
the  test  area  to  a  particular  comer  or 
area  of  the  OSTR  at  this  stage  would  be 
premature,  and  may  not  result  in 
reduced  impacts  to  marine  mammals 
and  other  marine  life. 

Comment:  NMFS  should  consider 
such  alternatives  such  as  a  reduction  in 
the  number  of  detonations;  the  sizes  of 
detonations;  and,  the  period  in  which 
detonations  are  allowed.  Additionally, 
NMFS  must  give  due  consideration  to 
ahemative  forms  of  testing. 

Response:  As  stated  in  the  Navy's 
application,  the  estimated  number  of 
large  detonations  is  extremely 
conservative,  and  based  on  an  extreme 
worst  case  scenario.  To  ensure 
conservatism,  the  Navy  multiplied  its 
worst  case  scenario  by  5  (years)  to 
determine  the  absolute  maximum  take 
during  the  5-year  terra  of  the  LOA.  It  is 
highly  unlikely  that  the  Navy  will 
detonate  60  large  charges  during  the  5- 
year  period.  However,  there  is 
justification,  although  remote,  for 
requiring  up  to  12  detonations  on  an 
annual  basis. 

Four  shots  of  gradually  increasing 
severity  maximizes  safety,  technical 
benefits,  and  economics.  Small 
increases  in  severity  between  shots 
raises  confidence  in  predicting  the 
potential  for  unforeseen  hazards  from 
one  shot  to  the  next.  Experience,  careful 
planning,  and  examination  of  objectives 
and  constraints  resolved  that  4  shots  is 
the  optimum  procedure  for  conducting 
a  shock  trial. 

For  a  ship  the  size  of  an  AEGIS-class 
destroyer,  a  10,000  lb.  (4,536  kg)  charge 
is  necessary  to  produce  a  nearly  planar 
shock  wave.  A  plane  wave  generates 
nearly  uniform  loading  on  each  shot, 
which  is  required  when  measuring 
responses  from  thousands  of  reaction 
points  around  the  ship. 

At  this  time  there  is  no  scientific 
evidence  to  indicate  that  there  is  any 
one  period  of  the  year  when  marinfe 
mammals  are  not  within  the  OSTR. 
Population  assessment  research  in  the 
SCB  will  be  reviewed  to  determine  if 
seasonal  restrictions  would  result  in 
lower  incidental  takes.  If  so,  then  NMFS 
would  likely  take  actions  necessary  to 
ensure  the  greatest  protection  to  these 
marine  mammals. 

Where  feasible,  the  Navy  conducts 
underwater  explosives  tests  using 


computer  modeling  and  land-based  test 
facilities.  Two  contractor-operated 
quarries  in  Virginia  are  used  for  some  of 
the  test  work,  hi  addition,  a  test  pond 
has  been  constructed  at  the  Army 
Combat  Systems  Test  Activity  in 
Aberdeen,  MD.  These  facilities  are 
limited  to  testing  small  and  medium 
size  components  on  floating  platforms. 
Ponds,  like  those  at  Aberdeen  and  in 
Virginia  reduce  the  need  for  testing  in 
the  ocean.  It  is  impossible,  however,  to 
eliminate  the  need  for  open-water 
testing  for  programs  such  as  full-scale 
ship  shock  trials. 

Comment:  One  commenter  believed 
that  it  would  be  "better  and  wiser  to 
wait,  if  at  all  possible,  until  the 
(computer-model)  technology  is 
perfected  than  to  gamble  so  much  on  the 
current  imperfections  of  the  [ship  shock 
trial]  technology." 

Response:  As  stated  in  the  EA,  the 
"no  action"  alternative  is  unacceptable 
to  the  Navy  as  the  "Live  Fire"  testing 
program  is  required  by  the  National 
Defense  Authorization  Act  (10  U.S.C. 
139).  By  law,  ships  and  critical 
components  or  systems  constructed  for 
the  Navy  must  undergo  shock  tests  prior 
to  service  with  the  fleet  to  determine  the 
integrity  of  the  structure  and  electronic 
systems  that  are  vital  to  the  overall 
function  and  performance  of  the  vessel 
and  crew  under  wartime  combat 
conditions.  While  full-scale  testing  is 
minimized  by  the  use  of  laboratory  tests 
and  calculations,  the  Navy  believes  that 
it  is  essential  to  have  large-scale  tests  at 
sea  to  determine  total  system  response. 
The  alternative  of  not  testing  at  all 
would  expose  the  ship  and  its  crew  to 
its  first  real  test  under  hostile  fire.  It  is 
the  Navy's  judgement  that  this  is  not  the 
appropriate  time  nor  place  to  determine 
that  a  component  or  system  fails  a  test. 
While  alternatives  are  theoretically 
possible,  they  have  not  been  developed 
to  the  point  of  practical  apphcation. 

Other  Environmental  Concerns 

Comment:  Commenters  were 
concerned  that  the  area  of  ship  shock 
testing  could  be  a  feeding  area  for 
whales  and/or  have  an  impact  on 
marine  mammal  food  sources  or 
migratory  routes. 

Response:  There  is  no  evidence  that 
the  offshore  SCB  area  is  an  especially 
important  area  for  feeding,  although  it  is 
known  that  some  of  the  larger  whales 
tend  to  prefer  the  Patton  Escarpment 
area  and  may  migrate  along  it.  NMFS 
review  of  the  best  available  scientific 
information  indicates  that  impacts  on 
food  sources  and  migratory  routes 
however,  would  be  minimal  and  would 
not  result  in  a  long-term  impact. 


Sea  Otters 

Comment:  Several  commenters  were 
concerned  about  the  potential  for  taking 
Cahfomia  sea  otters  and  that  the  Navy 
has  not  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  for  an 
incidental  take  authorization. 

Response:  As  noted  in  the  EA 
accompanying  the  proposed  rule,  an 
incidental  take  of  sea  otters  has  not  been 
requested  because  sea  otters  are  coastal 
aniipals  found  north  of  San  Luis  Obispo, 
CA,  that  prefer  to  remain  within  a  few 
kilometers  of  the  coast.  Those  sea  otters 
inhabiting  San  Nicolas  Island  as  a  result 
of  the  USFWS'  translocation  efforts  are 
unlikely  to  be  within  the  OSTR.  The 
Navy  will  be  consulting  with  USFWS  on 
their  activity  under  section  7  of  the 
ESA. 

Gray  Whales 

Comment:  Many  commenters 
expressed  concern  that  the  detonation  of 
explosives  may  impact  gray  whales, 
especially  pregnant  females  and  those 
females  with  calves  and  that  the  EA  is 
in  error  on  statements  regarding  times  of 
gray  whale  migration  through  the  SCB. 
Many  commenters  were  concerned 
about  pregnant  gray  whales  being  in  the 
area  in  February. 

Response:  As  noted  in  the  EA,  gray 
whales  were  sighted  by  Forney  and 
Barlow  (1993)  *  off  the  SCB  in  the 
winter/spring  surveys,  but  not  in  the 
OSTR  [i.e.,  Area  2);  39  percent  were 
located  in  Area  1  (inshore  SCB)  and  61 
percent  were  found  north  of  Pt. 
Conception.  In  addition,  the  EA  notes 
that  Jones  and  Swartz  (1990) ' 
documented  gray  whale  occurrence 
around  the  Channel  Islands  National 
Marine  Sanctuary  during  January  1986 
and  1987  via  aerial  surveys  and  that 
most  gray  whales  (78  percent  of  cow- 
calf  pairs  and  94  percent  of  all  other 
whales)  were  within  3  nm  (5.6  km)  of 
the  islands.  Animals  classified  by 
researchers  as  "calves  of  the  season" 
comprised  nearly  12  percent  of  the  raw 
counts.  Ninety-four  percent  of  the  cow- 
calf  pairs  were  seen  east  of  Santa  Rosa 
Island.  It  should  also  be  noted  that 
/pregnant  gray  whales  are  in  the 
ivanguard  of  the  south-bound  migration 
and,  because  they  give  birth  from 
January  to  mid-February  in  and  near  the 
lagoons  in  Baja  California,  should  have 


•Forney,  K.A.  and  J.  Barlow.  1993.  Winter 
abundance  estinutes  for  cetaceans  along  the 
California  coast  based  on  1991  and  1992  aerial 
surveys.  NMFS  Doc  SOCCS  2.  29pp. 

'Jones.  M.L.  and  S.  L.  Swartz.  1990.  Abundance 
and  distribution  of  gray  whales  in  the  Channel 
Islands  National  Marine  Sanctuary  during  the 
southward  migration  in  January  1986  and  1987. 
IWC  Gray  Whale  Workshop,  paper  SC/A90/G17. 
15pp. 
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migrated  south  through  the  SCB  by 
February,  the  time  of  the  proposed 
testing. 

Guadalupe  Fur  Seal/Steller  Sea  Lion 

Comment:  One  commenter  questioned 
the  Navy's  rationale  for  not  requesting 
an  incidental  take  of  Guadalupe  fur 
seals  and  NMFS'  position  should  this 
species  be  taken.  Another  had  similar 
concerns  regarding  the  Steller  sea  lion. 

Response:  The  Navy  made  a 
determination  not  to  request  an 
incidental  take  authorization  for 
Guadalupe  fur  seals  and  Steller  sea  lions 
because  their  population  sizes  in  the 
SCB  (one  to  five  fur  seals  and  100  sea 
lions)  were  low  and  that  mitigation 
measures  would  likely  detect  these 
species  if  an  individual  was  there.  In  the 
event  a  Guadalupe  fur  seal  or  a  Steller 
sea  lion  is  taken,  such  taking  would  be 
in  violation  of  the  MMPA  (and  the 
LOA).  Alternatively,  if  one  is  seen  in  the 
area  prior  to  the  test  but  not  taken 
because  the  test  is  delayed  until  the 
animal  leaves,  then  the  Navy  may  elect 
to  request  an  amendment  to  its  LOA  and 
the  authorizing  regulations  for  future 
tests. 

Noise  in  the  Ocean 

Comment:  One  commenter 
recommended  NMFS  implement 
regulations  to  limit  decibel  levels  from 
all  human  activity  in  the  marine 
environment. 

Response:  Such  a  proposal  is  outside 
the  scope  of  this  rulemaking. 

Outer  Sea  Test  Range 

Comment:  Many  commenlers  were 
concerned  over  the  choice  of  the  OSTR 
because  of  its  proximity  to  the  Channel 
Islands.  Many  were  concerned  that 
alternative  sites  to  the  OSTR  had  not 
been  adequately  explored.  One 
commentfir  believed  the  test  site  should 
be  moved  another  100  nm  west,  another 
that  the  test  area  should  be  limited  to 
south  of  aS-ZTTM.  latitude,  while 
another  was  concerned  that  utilizing  the 
southern  and  western  extremities  of  the 
OSTR  would  put  the  test  near  the  San 
Juan  Seamount.  an  area  of  high  primary 
and  fish  productivity. 

Response:  The  EA  listed  the  criteria 
that  the  Navy  established  for  locating 
ship  shock  trials.  Refer  to  that  document 
for  a  list  of  these  criteria.  However,  it 
should  be  recognized  that  the  Pacific 
Missile  Range  is  an  oceanic  area 
designated  for  military  activities  since  it 
was  established  by  the  Department  of 
Defense  in  1946.  According  to  the  Navy, 
the  OSTR  has  been  used  for  ship  shock 
trials  since  1990.  The  only  other  West 
Coast  site  where  ship  shock  trials  of  this 
magnitude  have  been  conducted  is 


within  a  military  operations  area  east  of 
San  Glemente  Island.  However,  since 
1990,  environmental  concerns  and  the 
large  number  of  fleet  operations  (greater 
than  200,000  per  year),  preclude  the  use 
of  this  area  for  ship  shock  trials.  Thus, 
this  alternative  was  eliminated  from 
further  consideration  by  the  Na\'y.  For 
a  discussion  on  utilizing  portions  of  the 
OSTR,  refer  to  similar  concerns  under 
"National  Environmental  Policy  Act 
Concerns"  above  and  "Channel  Islands 
National  Marine  Sanctuary  Concerns" 
below. 

It  should  also  be  noted  that  the  San 
Juan  Seamount  is  approximately  12  nm 
west  of  the  western  boundar>'  of  the 
OSTTl.  Because  the  2-nm  safety  zone 
will  be  within  the  OSTR,  at  a  minimum, 
the  test  site  will  be  14  nm  from  the 
eastern  slope  of  the  seamount.  The  Navy 
believes,  and  NMFS  concurs,  that  there 
will  be  little  or  no  impact  on  the 
resources  of  the  seamount. 

Comment:  One  commenter  was 
concerned  about  the  impact  of  duds  and 
projectiles  that  sink  to  the  bottom  and 
either  explode  later  or  at  a  greater  depth. 

Response:  For  the  ship  shock  trials, 
the  explosive  is  not  allowed  to  free  fall 
through  the  water  column  but  is  towed 
to  the  site,  armed,  buoyed  at  the 
appropriate  depth  (125  ft  (38  m)  or  200 
ft  (61  m)  depending  upon  the  charge 
weight)  and  detonated.  Unexploded 
ordnance  is  towed  to  a  deep-water  site 
for  safe  disposal. 

Channel  Islands  National  Marine 
Sanctuary 

Comment:  Many  reviewers 
commented  on  the  Channel  Islands 
National  Marine  Sanctuary  and  the 
impacts  thct  they  believe  the  ship  shock 
testing  will  have  on  the  marine  life 
within  the  sanctuary.  One  commenter 
stated  that  the  contiguous  line  drawn 
between  the  two  territorial  sea  limits 
was  only  6  miles  (9.6  km)  from  the 
sanctuary  at  Santa  Barbara.  This 
commenter  believed  the  shock  tests 
could  have  a  negative  effect  on  the 
marine  mammals  and  seabirds  that 
inhabit  the  Sanctuary.  The  commenter 
goes  on  to  state  that  both  noise  and 
concussions  generated  from  the  test 
could,  at  the  least,  startle  and  disrupt 
pinnipeds,  cetaceans  and  seabirds 
within  the  Sanctuary,  and  at  the  worst, 
the  concussions  could  injure  or  kill 
these  creatures.  This  commenter 
recommended  that  NMFS  require  the 
Navy  to  conduct  ship  shock  trials  south 
of  latitude  33°27'  N.,  at  least  20  nm  from 
the  Sanctuary  boundary,  to  give  an 
added  buffer  zone  to  protect  the 
resources  of  the  Sanctuary. 

Response:  There  is  no  evidence  that 
ship  shock  tests,  conducted  within  the 


OSTR  will  impact  the  resources  of  the 
Channel  Islands  National  Marine 
Sanctuarj',  and  commenters  have  not 
offered  contrary  documentation  (refer  to 
related  comment  under  "Mitigation  and 
Monitoring"  above).  While  the  actual 
ship  shock  test  site  will  likely  be 
upwards  of  50  nm  from  the  outer 
boundary  of  the  Sanctuary  (in  the 
southwestern  portion  of  the  OSTR),  the 
northeastern  boundary  of  the  OSTR  is 
located  no  closer  than  6  nm  (11.1  km) 
from  the  outer  perimeter  of  the 
Sanctuary,  a  distance  greater  than 
calculated  for  onset  of  all  types  of  take 
except  acoustic  harassment  at 
significant  water  depths.  As  mentioned 
previously,  the  Navy  will  be  utilizing 
NMFS'  1993  marine  mammal  survey 
data  to  Hmit  the  test  site  within  the 
OSTR  to  an  area  with  few  or  no  marine 
mammals.  This  current  aerial  survey 
data  will  be  used  to  "reduce"  the  test 
area  to  a  site  that  will  minimize 
potential  impacts  to  marine  mammals. 
Arbitrarily  limiting  the  test  area  to  a 
particular  area  of  the  OSTR  at  this  stage 
would  be  premature,  and  may  not  result 
in  reduced  impacts  to  marine  mammals 
•  and  other  marine  life. 

Other  Concerns 

Comment:  The  City  of  Malibu  and  one 
supporting  commenter  object  to  the 
issuance  of  an  incidental  take  permit 
because  the  activity  is  conlrar)'  to  local 
policy  aimed  at  protecting  marine  life  in 
the  waters  of  Santa  Monica  Bay  and  the 
nearby  Channel  Islands. 

Response:  The  OSTR  is  located  over 
70  nm  from  Santa  Monica  Bay.  and  the 
likely  test  site  an  additional  30-40  nm 
farther  offshore.  Based  upon 
information  in  the  EA  on  this  issue, 
NMFS  believes  that  there  will  not  be  an 
adverse  impact  on  marine  resources  of 
the  SCB  (including  Santa  Monica  Bay). 

Comment:  One  commenter  noted  that 
NMFS  has  failed  to  ensure  that  the 
proposed  activity  is  consistent  with 
California's  coastal  management 
program  and  that  the  EA  failed  to 
address  the  manner  in  which  protection 
of  environmentally  sensitive  habitat 
areas,  the  productivity  and  quaUty  of 
coastal  waters  and  the  protection  of 
marine  resources  will  be  accomplished. 

Response:  NMFS  believes  the  EA  fully 
describes  the  mitigation  measures  that 
will  be  required  under  the  small  take 
regulations  to  protect  marine  life  and 
particularly  marine  mammals.  Because 
the  Navy  is  considered  the  lead  agency 
under  15  CFR  930.40,  the  EA  does  not 
discuss  the  California  coastal 
management  program.  However,  the 
proposed  rule  made  note  of  the 
requirement  for  consistency.  This  final 
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rule  ouitains  a  similar  statement  (see 
Classification  below). 

Comment:  One  commenter  noted  that 
the  proposed  activity  may  require  a 
section  404  permit  under  the  Federal 
Water  Pollution  Control  Act  and  a 
permit  under  the  Rivers  and  Harbors 
Act  of  1989  (sic). 

Response:  These  concerns  have  been 
forwarded  to  the  Navy  for  resolution, 
since  they  are  beyond  the  scope  of 
NMFS*  authority. 

Comment:  One  commenter  wanted 
the  NaA^  ship  shock  trials  subject  to 
oversight  by  a  civilian  committee  drawn 
from  among  marine  mamma) 
protectionists  and  dvic  leaders  in  the 
affected  area,  including  the  City  of 
Malibu. 

Response:  The  regulations  and  LOA 
authorizing  the  incidental  taking  require 
the  Navy  to  allow  NMFS  personnel 
onboard  vessels  and  aircraft  during  ship 
shock  trials  and  other  operations  using 
explosives  within  the  OSTR.  NMFS 
authority  does  not  extend  to  requiring 
the  Navy  to  be  subject  to  an  oversight 
committee  of  citizens.  The  comment  has 
been  forwarded  to  the  Navy  for 
consideration. 

Comment:  One  commenter  asserted 
that  if  the  LOA  is  issued,  "a  financial 
bonus  will  accrue  to  the  Southwest 
Fisheries  Science  Center  in  La  Jolla. 
This  represents  a  clear  conflict  of 
interest  on  the  part  of  NMFS.  The 
appearance  of  a  conflict  could  have 
been  mitigated  had  other  entities  with 
marine  mammal  monitoring  experience 
been  requested  to  bid;  that  would  also 
have  resulted  in  the  lowest  cost  estimate 
by  SWFSC,  which  had  no  incentive  to 
trim  its  cost  estimate  and  which  will 
have  no  incentive  to  limit  actual  costs 
to  an  amount  less  than  the  estimated 
costs." 

Response:  NMFS  does  not  concur 
with  this  assessment.  The  Navy,  in 
1992,  made  preliminary  inquiries 
regarding  the  cost  of  conducting  marine 
mammal  surveys  with  private  entities 
experienced  in  marine  mammal  surveys, 
in  addition  to  the  NMFS'  SWFSC  The 
Navy  independently  determined  that 
NMFS  would  be  able  to  conduct  the 
surveys  at  approximately  one-third  the 
cost  of  the  other  groups  contacted.  With 
that  determination  made,  the  Navy 
made  an  inter-agency  transfer  of  funds 
to  NMFS  to  conduct  the  surveys  and 
post-test  monitoring.  The  SWFSC 
proposal  was  included  in  the 
application  of  the  Navy  for  a  small  take 
authorization  and  available  therefor  for 
review  and  comment  at  that  time.  No 
comments  were  received  on  the 
proposal. 


Changes  from  the  Proposed  Rule 

The  codification  scheme  in  the  final 
rule  has  been  modified  to  avoid  a 
conflict  with  another  proposed  rule  (58 
FR  33425,  June  17, 1993). 

Description  of  Rule 

The  subject  regulations  govern  the 
incidental  taking  of  marine  mammals 
during  the  detonation  of  conventional 
explosives  in  the  OSTR  off  Pt.  Mugu, 
CA.  The  regulations  are  based  on  the 
entire  rulemaking  record  including 
evidence  submitted  in  an  applica.tion 
from  the  Navy  that  the  detonation  of 
conventional  explosives  off  the  Channel 
Islands,  CA,  over  the  next  5  years  may 
involve  the  incidental  taking 
(harassment,  injury  or  death)  of  marine 
mammals.  NMFS  has  determined  that 
the  total  taking  will  involve  small 
numbers  of  marine  mammals  and  will 
have  a  negligible  impact  on  the  species 
for  which  the  take  is  requested,  their 
habitat,  and  the  availability  of  these 
species  for  subsistence  uses.  Although 
two  of  the  species  of  pinnipeds  on  the 
Channel  Islands,  the  northern  fur  seal 
and  the  harbor  seal,  are  taken  for 
subsistence  in  Alaska,  an  incidental  take 
from  the  populations  in  the  Channel 
Islands  would  not  reduce  the 
availability  of  these  species  for 
subsistence  in  Alaska.  Therefore,  NMFS 
has  determined  that  this  incidental 
taking  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
marine  mammals  for  subsistence  by 
Alaska  natives. 

The  regulations  apply  only  to  Navy 
projects  involving  the  underwater 
detonation  of  conventional  explosives 
in  the  offshore  watery  of  the  OSTR  of 
the  NAWC.  off  Pt.  Mugu,  Ventura 
County,  CA.  All  activities  must  be 
conducted  in  a  manner  that  minimizes 
adverse  effects  on  marine  mammals 
authorized  to  be  taken  and  their  habitat 
and  in  conformance  with  any 
requirements  in  a  LOA  issued  under 
these  regulations. 

Under  these  regulations  NMFS  is 
issuing  the  Navy  a  1-year  LOA.  This 
LOA  is  the  official  document  allowing 
the  incidental  taking  of  marine 
mammals.  It  will  be  renewed  annually 
upon  receipt  of  a  report  detaiUng 
activities  conducted  during  the  previous 
12  months,  including  levels  of  taking  of 
marine  mammals,  provided  the  required 
mitigation  measures  are  undertaken  and 
the  annual  taking  authorizations  are  not 
exceeded.  If  a  species'  annual 
authorization  is  exceeded,  NMFS  will 
review  the  documentation  submitted 
with  the  annual  report  to  ensure  that  the 
taking  continues  to  have  no  more  than 


a  negligible  impact  on  the  species  or 
stock  involved. 

Tho  annual  report  must  be  submitted 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  at  least  120  days 
prior  to  the  date  of  expiration  of  the 
annual  LOA  in  order  for  issuance  of  a 
LOA  for  the  following  year. 

Any  substantive  changes  to  the 
conditions  contained  within  the  annual 
LOA,  including  suspension  or 
withdrawal,  over  the  5-year  jseriod  the 
regulations  are  in  effect  will  be  subject 
to  public  review  and  comment  unless 
NMFS  determines  that  an  emergency 
exists  that  necessitates  immediate 
action.  Whether  changes  are 
"substantive"  will  be  determined  by  the 
AA.  The  regulations  require  the  holder 
of  the  LOA  to  cooperate  with  NMFS  and 
any  other  Federal,  state  or  local  agency 
monitoring  impacts  resulting  from  this 
activity  on  these  species.  At  its 
discretion,  NMFS  will  place  observers 
onboard  either  the  fleet  tug  or  the  target 
vessel,  or  both,  and  on  any  ship  or 
aircraft  involved  in  marine  mammal 
reconnaissance  and  monitoring  either 
prior  to,  during,  or  after  explosives 
detonation. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  Military 
Weapons  Testing  at  the  OSTR 

The  OSTR  is  an  area  in  the  eastern 
North  Pacific  Ocean,  seaward  of  the 
Channel  Islands,  CA,  a  minimum  of  20 
nm  (37  km)  northwest  of  San  Nicolas 
Island,  20  nm  (37  km)  south  of  San 
Miguel  Island,  and  12  nm  (22  km) 
southwest  of  Santa  Rosa  Island.  The 
area  extends  60  nm  (111  km)  westward 
of  San  Nicolas  Island  to  120°45'W. 
longitude  in  the  OSTR  of  the  NAWC, 
Ventura  County.  CA.  Water  depths  in 
the  test  area  range  from  approximately 
200  to  over  1,900  fathoms  (366  to  3,475 
m).  Shallowest  depths  (less  than  750  m) 
in  the  test  area  are  associated  with  the 
Patton  Ridge,  identifiable  as  a  rise 
oriented  north-south  and  located  nearly 
mid-range. 

The  following  species/ stocks  of 
marine  mammals  are  found  in  the  SCB: 
(1)  California  sea  lion  [Zolophus 
"californianus);  (2)  hartxjr  seal  [Pboca 
vitulina);  (3)  northern  elephant  seal 
[Mironga  anguistwstris);  (4)  northern  fur 
seal  [Callorhinus  ursinus);  (5)  Steller  sea 
lions  [Eumetopias  jubatiis);  (6) 
Guadalupe  fur  seals  (Arctocephalus 
townsendi);  (7)  common  dolphin 
{Delphinus  delpbish  (8)  striped  dolphin 
{Stenella  coemleoalba);  (9)  Risso's 
dolphin  [Grampus  griseus);  (10)  Pacific 
white-sided  dolphin  [Lagenorhynchus 
obliquidens];  (11)  northern  right  whale 
dolphin  [Lissodelphis  borealis);  (12) 
Call's  porpoise  (Phocoenoides  dallf); 
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(13)  bottlenose  dolphin  {Tursiops 
truncatus);  (14)  killer  whale  (Orcinus 
orca);  (15)  sperm  whale  (Physeter 
macrocephalus);  (16)  beaked  whales 
(seven  species  requested  as  a  single 
group  because  of  difficulty  in 
identification  including  Baird's  beaked 
whale  (Berardius  bairdii),  Cuvier's 
beaked  whale  [Ziphius  cavirostris), 
Hubb's  beaked  whale  (Mesoplodon 
carlhubbsf),  Blainville's  beaked  whale 
(M.  densirostris),  Ginkgo-toothed  beaked 
whale  [M.  ginkgodens).  Hector's  beaked 
whale  (M.  hectoH)  and  Stejneger's 
beaked  whale  (M.  stejnegeri)];  (17) 
minke  whale  {Balaenoptera 
acutorostrata):  (18)  blue  whale 
{Balaenoptera  musculus);  (19)  fin  whale 
[Balaenoptera  physalus):  (20)  sei  whale 
{Balaenoptera  borealis);  (21)  humpback 
whale  [Megaptera  novaeangliae);  (22) 
gray  whale  [Eschrichtius  robustus);  and 
(23)  right  whale  {Eubalaena  glacialis). 
However,  because  of  low  population 
estimates  in  the  SCB  and  marine 
mammal  monitoring  measures  planned 
in  association  with  the  tests,  no  impacts 
or  incidental  takes  of  Steller  sea  lions  or 
Guadalupe  fur  seals  are  expected  and 
incidental  take  authorizations  have  not 
been  requested  by  the  Navy  or 
authorized  by  NMFS.  A  description  of 
the  SCB  area  and  the  biology  and 
abundance  of  the  marine  mammal 
species  in  the  SCB  can  be  found  in  the 
EA  prepared  in  association  with  this 
activity.  A  copy  oTlhe  EA  is  available 
upon  request  (see  ADDRESSES). 

Effects  of  Military  Testing  Activities  on 
Marine  Maaunals 

Potential  impacts  to  marine  mammals 
from  explosives  detonation  include 
exposure  to  chemical  by-products, 
lethal  and  injurious  incidental  take,  as 
well  as  physical  and  acoustic 
harassment.  Injury  or  death  could  occur 
as  a  direct  result  of  the  explosive  blast 
(concussion)  and  resultant  cavitation". 
Injiu7  could  include  damage  to  internal 
organs  and/or  the  auditory  system.  Non- 
injurious  harassment  of  marine 
mammals  could  occur  as  a  result  of 
physiological  response  to  both  the 
explosion-generated  Shockwave  as  well 
as  to  the  acoustic  signature  of  the 
detonation.  Based  upon  information 
provided  by  the  Navy,  NMFS  believes  it 
is  unlikely  that  injury  will  occur  from 
exposure  to  the  chemical  by-products 
released  into  the  surface  waters. 


■  The  area  of  cavitation  is  where  the  water 
pressure  becomes  extremely  low  with  the  passage 
of  the  negative  shock  wave  that  moves  down  from 
the  surface.  The  water  separates,  producing  a  region 
of  cavitation  bubbles  for  a  brief  time.  This  region 
of  cavitation  bubbles  then  collapses  and  generates 
a  weak  positive  pressure  wave. 


Measures  to  Reduce  Impacts 

Because  of  the  highly  mobile  nature  of 
ship  shock  tests,  successful  avoidance 
of,  or  reduction  in,  the  incidental  taking 
of  marine  mammals  is  dependent  upon 
the  detection  of  marine  mammals. 
Extensive  pre-test  surveys  in  the  test 
area  are  being  conducted  to  document 
on-range  marine  mammal  seasonal 
abundance  and  to  detect  areas  of  high 
mammal  density.  Three  80-nm  ^  (275- 
km  2)  areas  for  ship  shock  tests  will  be 
identified  prior  to  each  test  based  on  an 
analysis  of  the  1993  NMFS  12-month 
aerial  survey  results  and  historical 
marine  mammal  survey  data.  Intensive 
aerial  surveys  will  be  flown  in  the  three 
targeted  areas  1  month  prior  to  the  first 
scheduled  shock  test  and  the  areas  will 
subsequently  be  ranked  from  low  to 
high  with  respect  to  marine  mammal 
density.  An  intensive  survey  will  be 
conducted  in  the  primary  test  area  2 
days  prior  to  each  scheduled  shock  test. 
If  scientists  determine  that  marine 
mammal  density  is  higher  than 
previously  predicted,  the  alternate 
secondary  and  tertiary  areas  will  be 
surveyed  to  determine  their  short-term 
suitabiUty  for  shock  tests. 

On  test  days,  extensive  aerial  and 
surface  surveillance  will  be  conducted 
to  monitor  for  the  presence,  behavior 
and  condition  of  marine  mammals 
before  and  after  each  detonation.  Fre- 
and  post-detonation  aerial 
reconnaissance  surveys  will  be 
conducted  from  a  fixed-wing  aircraft. 
Navy  helicopters,  and  from  the  test 
vessel.  If  marine  mammals,  sea  turtles, 
or  endangered  or  threatened  seabirds  are 
seen  within  the  2-nm  (3.7-km)-radius 
safety  zone  (for  the  10,000-lb.  (4,536-kg) 
charge),  detonation  of  the  charge  will  he 
delayed  until  the  animals  exit  the  safety 
zone.  Tests  will  not  be  conducted  if 
marine  mammals,  sea  turtles,  seabird 
flocks  or  fish  schools  are  detected 
within  the  safety  zone.  Also,  tests  will 
not  be  conducted  when  weather  or  sea 
conditions  preclude  adequate  aerial 
surveillance.  No  detonations  will  be 
permitted  without  the  concurrence  of 
the  NAWC  Ecologist  assigned  to  the 
program  as  the  Environmental 
Coordinator.  Any  dead  marine 
mammals  and  turtles  seen  by  aerial 
survey  observers  during  the  pre-test  (48 
hours  prior  to  test)  aerial  survey  of  one 
or  more  of  the  three  80-nm2  (275-km2) 
will  be  documented  and  marked/tagged 
by  MART,  onboard  an  independent 
recovery  vessel,  so  that  those  animals 
that  were  dead  prior  to  the  ship  shock 
test  will  not  be  included  in  incidental 
take  numbers  reported  to  NMFS  after 
the  trial.  Full  necropsies  will  not  be 


performed  on  these  animals,  although 
tissues  may  be  collected  if  time  permits. 

Monitoring  and  Reporting 

After  each  detonation,  an  aerial 
reconnaissance  survey  of  the  ship  shock 
test  zone,  to  3  nm  (5.6  km)  radial 
distance  from  the  detonation,  will  be 
conducted  by  NMFS  SWFSC  scientists 
who  will  notify  the  MART  personnel  if 
any  dead  or  injured  marine  animals  are 
seen.  The  occurrence  of  live  marine 
mammals,  seabirds  and  sea  turtles  will 
also  be  documented  by  aerial  and  vessel 
survey  personnel.  Under  the  direction  of 
a  Navy  marine  mammal  veterinarian, 
examination  and  recovery  of  any  dead 
or  injured  animals  will  be  undertaken 
by  MART.  Necropsies  will  be  performed 
and  tissue  samples  taken  by  MART'S 
veterinary  staff  from  any  dead  marine 
mammals  or  sea  turtles.  Activities 
related  to  the  monitoring  of  the  Navy 
ship  shock  program  will  be  authorized 
under  these  regulations  and  will  not 
require  a  separate  permit  under  section 
104  of  the  MMPA. 

If  post-test  surveys  determine  that  an 
injurious  or  lethal  take  of  a  marine 
mammal  has  occurred,  the  test 
procedure  and  the  monitoring  methods 
will  be  reviewed  by  the  Navy  and  NTvlFS 
and  appropriate  changes  may  be  made. 
Inter-agency  coordination  between  the 
Navy  and  NMFS/SWFSC  will  ensure 
that  the  tests  will  proceed  by  the  safest 
possible  means. 

Within  90  days  after  any  detonation 
project,  the  Navy  will  have  to  submit  a 
summary  report  to  NMFS.  This  report 
must  include  the  following  information: 
(1)  Date  and  time  of  the  test;  (2)  a 
summary  of  the  pre-test  and  post-test 
activities  related  to  mitigating  and 
monitoring  the  effects  of  explosives 
detonation  on  marine  mammal 
populations;  and  (3)  the  results  of  the 
monitoring  program,  including  numbers 
by  species/stock  of  any  marine 
mammals  noted  injured  or  killed  as  a 
resuh  of  the  detonation  and  numbers 
that  may  have  been  harassed  due  to 
presence  within  the  safety  zone. 

An  annual  report  must  oe  submitted 
by  the  Navy  to  NMFS  at  least  120  days 
prior  to  the  date  of  expiration  of  the 
annual  LOA  in  order  for  issuance  of  a 
LOA  for  the  following  year.  This  annual 
report  must  contain:  (1)  The  date  and 
time  of  all  tests  conducted  during  the 
previous  calendar  year;  (2)  a  description 
of  all  pre-test  and  post-test  activities 
related  to  mitigating  and  monitoring  the 
effects  of  explosives  detonation  on 
marine  mammal  populations;  (3)  the 
results  of  the  post-test  monitoring 
program,  including  numbers  by  species/ 
stock  of  any  marine  mammals  noted 
injured  or  killed  as  a  result  of  the 
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detonation  and  numbers  that  may  have 
been  harassed  due  to  presence  within 
the  safety  zone;  and  (4)  the  results  of 
population  assessment  studies 
conducted  by  Navy  or  contract 
scientists,  if  any,  made  on  marine 
mammals  in  the  SCB  during  the 
previous  year. 

Letter  of  Authorization 

NMFS  wil]  renew  the  LOA  amiually 
upon  timely  receipt  of  the  summary  and 
annual  reports,  a  determination  that  the 
maximum  incidental  take  authorizations 
were  not  exceeded,  and  that  the 
mitigation  measiu^s  were  undertaken.  If 
one  or  more  species'  lethal  or  serious 
injury  take  levels  were  reached  or 
exceeded  during  the  previous  year, 
NMFS  will  require  the  holder  of  the 
LOA  to  provide  additional 
documentation,  as  may  be  requested,  on 
the  taking,  including  the  results  of  the 
required  reviews  of  the  ship  shock  test 
procedure  and  the  monitoring  methods 
and  any  measures  that  will  be 
undertaken  in  the  following  year  to 
prevent  exceeding  the  authorized 
incidental  take  levels  in  the  future. 

NMFS  wiU  review  these  reports  and 
if  it  is  determined  that  the  taking  may 
be  having  more  than  a  negligible  impact 
on  any  species,  or  if  the  methods  of 
taking,  monitoring,  or  reporting  are  not 
being  substantially  complied  with, 
NMFS  shall,  under  §  228.6(e),  and  after 
notice  and  comment  in  the  Federal 
Register,  withdraw  or  suspend  the  LOA. 

Conclusions 

While  NMFS  believes  that  detonation 
of  the  larger  (i.e.,  1.200-  and  10.000-lb. 
(544-  and  4,536-kg))  charges  may  affect 
some  marine  mammals,  the  latest 
abundance  and  distribution  estimates, 
based  on  the  best  available  scientific 
information,  indicate  that  the  taking 
will  have  no  more  than  a  negligible 
impact  on  the  populations  of  marine 
mammals  inhabiting  the  waters  of  the 
SCB.  NMFS  concurs  with  the  Navy  that 
impacts  can  be  mitigated  by  mandating 
conservative  safety  zones  for  marine 
mammal  exclusion,  incorporating  an 
active  aerial  survey  monitoring  effort  in 
the  program  both  prior  to,  and  after 
detonation  of  explosives,  and  provided 
tests  are  not  conducted  whenever 
marine  mammals  are  detected  within 
the  testing  zone,  or  if  weather  and  sea 
conditions  preclude  adequate  aerial 
surveillance. 

Classification 

The  AA  has  determined,  based  on  an 
EA  prepared  by  NMFS,  that  this  action 
will  not  have  a  significant  impact  on  the 
environment.  As  a  result  of  this 
determination,  an  environmental  impact 


statement  has  not  been  [>repared.  The 
EA  is  available  upon  request  (see 
ADDRESSES). 

NMFS  has  consulted  with  the  Na\7 
under  section  7  of  the  ESA  for  this  rule. 
The  required  mitigation  measures,  as 
well  as  monitoring  tests  are  expected  to 
provide  adequate  protection  for  listed 
species.  A  copy  of  the  Biological 
Opinion  and  bicidental  Take  Statement 
resulting  from  this  consultation  is 
available  upon  request  (see  ADDRESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration, 
when  this  rule  was  proposed,  that,  if 
adopted,  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  was  required  or  prepared. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  No. 
0648-0151.  The  reporting  burden  for 
this  collection  is  estimated  to  be 
approximately  27  hours  per  project, 
including  the  time  for  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  National 
Marine  Fisheries  Service  (F/PR),  1335 
East-West  Highway,  Silver  Spring.  MD 
20910,  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  (Attn:  Paperwork  Reduction 
Act  Project  0648-0151.) 

NMFS  has  determined  that  this  rule 
may  result  in  an  impact  on  living 
marine  resources  that  also  reside  within 
the  coastal  zone  of  the  State  of 
California,  a  State  with  an  approved 
coastal  zone  management  program 
under  the  Coastal  Zone  Management 
Act  (CZMA).  However,  aerial 
monitoring  and  other  mitigation 
measures  that  will  be  employed  by  the 
Navy  prior  to,  and  during,  testing  will 
result  in  a  negligible  impact  on  marine 
mammals  and  other  marine  life.  The 
Navy  will  be  submitting  a  consistency 
determination  for  this  activity  to  the 
State  of  Cahfomia's  Division  of 
Governmental  Coordination  for  review 
pursuant  to  the  CZMA  section  307(c)(1) 
and  15  CFR  part  930,  subpart  C.  The 
Navy,  under  15  CFR  930.40  (multiple 
Federal  agency  participation),  will  be 
the  lead  Federal  agency  for  CZMA 
Federal  consistency  purposes. 


List  of  Subiects  in  50  CFR  Pari  228 

Marine  mammals.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  31. 1994. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  part  228  is  amended  as  follows: 

PART  228— REGULATIONS 
GOVERNING  SMALL  TAKES  OF 
MARINE  MAMMALS  INCIDENTAL  TO 
SPECIFIED  ACTIVITIES 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  et  seq. 

2.  Subpart  F  is  added  to  read  as 
follows: 

Subpart  F— Taking  of  Martne  Mammals 
IncMentat  to  Urtderwater  Detonation  of 
Conventional  Explosives  by  the  Department 
of  Defense 

228.51  Specified  activity,  geographical 
region  and  incidental  take  levels. 

228.52  Effective  dates. 

228.53  Permissible  methods  of  taking; 
mitigation. 

228.54  Prohibitions. 

228.55  Requirements  for  monitoring  and 
reporting. 

228. 56  Renewal  of  Letter  of  Authorization. 

228.57  ModificaUons  to  Letter  of 
Authorization. 

Sut>part  F — Taking  of  Marine  Mammals 
Incidental  to  Underwater  Detonation  of 
Conventiorial  Explosives  by  the 
Department  of  Defense 

%  228.51    Specified  activity,  geograptilcal 
region,  and  incidental  take  levels. 

(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taking  of  marine 
mammals  specified  in  paragraph  (b)  of 
this  section  by  U.S.  citizens  engaged  in 
the  detonation  of  conventional  military 
explosives  within  the  waters  of  the 
Outer  Sea  Test  Range  of  the  Naval  Air 
Warfare  Center,  Pt.  Mugu,  Ventura 
County,  CA. 

(b)  The  incidental  take  of  marine 
mammals  under  the  activity  identified 
in  paragraph  (a)  of  this  section  is  limited 
annually  to  the  following  species  and 
species  groups: 


» 

Le- 
thal 

in- 
jury 

Har- 
ass- 
ment 

California  Sea  Lion  

Hartxx  Seal 

2 
2 
9 
2 
1 
0 
0 

38 

15 

158 

13 

16 

2 

1 

173 
68 

Northern  Elephant  Seal 

Northern  Fur  Seal  

Common  Dolphin  _ 

Striped  Dolphin 

Risso's  Ddjjhin  

724 

57 

67 

5 

2 
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Pacific  White-Sided 
DoJphtn  

Northern  Rt  Whale 
DoJphin  

Dall'3  Porpoise 

Botltenose  Dolphin „ 

Killer  Whale 

Sperm  Whale  

Beaked  Whales 

Minke  Whale 

Blue  Whale  .„... 

Fin  Whale 

Sei  Whale  

Humpback  Whale  

Gray  Whale 

Right  Whale  


Le- 
thal 


In- 
jun' 


52 

24 
6 
4 
0 
6 
0 
0 
1 
0 
0 
0 
3 
0 


Har- 
ass- 
ment 


236 

108 

18 

15 

1 

20 

3 

4 

n 

6 

1 

4 

40 

1 


§  228.52    Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  March  3.  1994,  through 
March  3, 1999. 

§  228.53    Penml&sible  methods  of  taking; 
mitigation. 

(a)  U.S.  citizens  holding  a  Letter  of 
Authorization  issued  pursuant  to 
§  228.6  may  incidentally,  but  not 
Intentionally,  take  marine  mammals  by 
harassment,  injury  or  killing  in  the 
course  of  the  detonation  of  conventional 
explosives  up  to  the  following 
maximum  annual  level  writhin  the  area 
described  in  §  228.51(a): 

(1)  12  detonations  of  10.000  lbs  (4,536 
kg): 

(2)  2  detonations  of  1.200  lbs  (544  kg); 

(3)  10  detonations  of  100  lbs  (45  kg); 

(4)  io  detonations  of  10  lbs  (4.5  k^; 
and 

(5)  20  detonations  of  1  lb  (0.45  kg), 
provided  all  terms,  conditions,  and 
requirements  of  these  regulations  and 
such  Letter  of  Authorization  are 
complied  with. 

(bj  The  Prtivity  identified  in 
paragrap.T  (a)  of  this  section  must  be 
conducted  in  a  manner  that  minimizes, 
to  the  greatest  extent  possible,  adverse 
impacts  on  marine  mammals  and  their 
habitat.  When  detonating  explosives, 
the  following  mitigation  measures  must 
be  utilized: 

(1)  If  marine  mammals  are  observed 
within  the  designated  safety  zone 
prescribed  in  the  Letter  of 
Authorization,  or  on  a  course  that  will 
pat  them  within  the  safety  zone  prior  to 
detonation,  detonation  must  be  delayed 
until  the  marine  mammals  are  no  longer 
within  the  safety  zone. 

(2)  if  weather  and/cr  sea  conditions 
p-ecludo  adequate  aerial  surveillance, 
Qf^toniition  must  be  delayed  until 
(.onditions  improve  sufficiently  for 
serial  surveillance  to  be  undertakan. 

(3)  If  post-test  surveys  determine  that 
on  injurious  or  lethal  take  of  a  marine 


mammal  has  occurred,  the  test 
procedure  and  the  monitoring  methods 
must  be  reviewed  and  appropriate 
changes  must  be  made  prior  to 
conducting  the  next  project. 

S  228.54    Prohibitions. 

Notwithstanding  takings  authorized 
by  §  228.53  or  by  a  Letter  of 
Authorization  issued  under  §  228.6,  the 
following  activities  are  prohibited: 

(o)  The  taking  of  a  marine  mammal 
that  is  other  than  unintentional; 

(b)  The  violation  of,  or  failure  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  or  renewed  under 
§§228.6  or  228.56;  and 

(c)  The  incidental  taking  of  any 
marine  mammal  of  a  species  either  not 
specified  in  this  subpart  or  whose  taking 
authorization  for  the  year  has  been 
reached. 

§228.55    Requirements  for  nK>nttortng  and 
reporting. 

(a)  The  holder  of  the  Letter  of 
Authorization  is  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state  or 
local  agency  monitoring  the  impacts  of 
the  activity  on  marine  mammals.  The 
holder  must  notify  the  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service.  501  West  Ocean 
Boulevard,  suite  4200.  Long  Beach,  CA 
(Telephone:  (310)  980-4001),  at  least  2 
weeks  prior  to  activities  involving  the 
detonation  of  explosives  in  order  to 
satisfy  paragraph  (f)  of  this  section. 

(b)  The  holder  of  the  Letter  of 
Authorization  must  designate  a 
qualified  on-site  individual(s)  to  record 
the  effects  of  explosives  detonation  on 
marine  mammals  that  inhabit  the  Outer 
Sea  Test  Range. 

(c)  The  primary  test  area,  and  if 
necessary,  secondary  and  tertiary  test 
areas,  in  the  Outer  Sea  Test  Range,  must 
be  surveyed  by  marine  mammal 
biologists  and  other  trained  individuals, 
and  the  marine  mammal  populations 
monitored,  approximately  48  hours 
prior  to  a  scheduled  detonation,  on  the 
day  of  detonation,  and  for  a  period  of 
tiine  specified  in  the  Letter  of 
Authorization  after  each  test  or  project. 
Monitoring  shall  include,  but  not 
n«H.essarily  be  limited  to,  aerial 
surveillance  sufficient  to  en.sure  that  no 
marine  mammals  are  within  the 
designated  safety  zone  nor  are  likely  to 
enter  the  designated  safety  zone  prior  to 
or  at  the  lime  of  detonation. 

(d)  (1)  Under  the  direction  of  a 
certified  marine  mammal  veterinarian, 
examination  and  recovery  of  any  dead 
or  injured  marine  mammals  will  be 
conducted.  Necropsies  will  be 


performed  and  tissue  samples  taken 
from  any  dead  animals.  After 
completion  of  the  necropsy,  animals  not 
retained  for  shoreside  examination,  will 
be  tagged  and  returned  to  the  sea.  The 
occurrence  of  live  marine  mammals  will 
also  be  documented. 

(2)  Activities  related  to  the  monitoring 
described  in  paragraph  (d)(1)  of  this 
section  or  the  Letter  of  Authorization 
issued  under  this  part  may  include  the 
retention  of  marine  mammals  without 
the  need  for  a  separate  scientific 
research  permit.  The  use  of  such  marine 
mammals  in  other  scientific  research 
may  be  authorized  pursuant  to  50  CFR 
parts  216  and  220. 

(e)  At  its  discretion,  tlie  National 
Marine  Fisheries  Service  may  piac«  an 
observer  on  either  the  towing  vessel, 
target  vessel,  or  both,  and  on  any  ship 
or  aircraft  involved  in  marine  mammal 
reconnaissance,  or  monitoring  either 
prior  to,  during,  or  after  explosives 
detonation  in  order  to  monitor  the 
impact  on  marine  mammals. 

(0  A  summary  report  must  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
within  90  days  after  the  conclusion  of 
any  explosives  detonation  project.  This 
report  must  include  the  following 
information: 

(1)  Date  and  time  of  the  test(s); 

(2)  A  summary  of  the  pre-test  and 
post-test  activities  related  to  mitigating 
and  monitoring  the  effects  of  explosives 
detonation  on  marine  mammal 
populations;  and 

(3)  Results  of  the  monitoring  program, 
including  numbers  by  species/stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  have  been  harassed 
due  to  presence  within  the  safety  zone. 

(g)  An  annual  report  must  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries,  NOAA.  no 
later  than  120  days  prior  to  the  date  of 
expiration  of  the  annual  Letter  of 
Authorization  in  order  for  issuance  of  a 
Letter  of  Authorization  for  the  following 
year.  This  annual  report  must  contain 
llie  following  information: 

(1)  Date  and  time  of  all  tests 
conducted  under  the  expiring  Letter  of 
Authorization; 

(2)  A  description  of  all  pre-test  and 
post-test  activities  related  to  mitigating 
and  monitoring  the  effects  of  explosives 
detonation  on  marine  mammal 
populations; 

(j)  Results  of  the  monitoring  program, 
including  numbers  by  species/stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  ha\'e  been  harassed 
due  to  presence  within  the  designated 
.safety  zone; 
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(4)  If  one  or  more  species'  take  levels 
have  been  reached  or  exceeded  during 
the  previous  year,  additional 
documentation  must  be  provided  on  the 
taking  and  a  description  of  any 
measures  that  will  be  taken  in  the 
following  year  to  prevent  exceeding  the 
authorized  incidental  take  level. 

(5)  Results  of  any  population 
assessment  studies  made  on  marine 
mammals  in  the  Outer  Sea  Test  Range 
during  the  previous  year. 

§  228.56    Renewal  of  Letter  of 
Authorization. 

(a)  A  Letter  of  Authorization  issued 
under  §  228.6  for  the  activity  identified 
in  §  228.51(a)  will  be  renewed  annually 
upon: 

(1)  Timely  receipt  of  the  reports 
required  under  §  228.55(f)  and  (g). 
which  have  been  reviewed  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  and  determined  to  be 
acceptable; 

(2)  A  determination  that  the 
maximum  incidental  take  authorizations 
in  §  228.51(b)  will  not  be  exceeded;  and 

(3)  A  determiration  that  the 
mitigation  measures  required  under 
§  228.53(b)  and  the  Letter  of 
Authorization  have  been  undertaken. 

fb)  If  a  species'  annual  authorization 
is  exceeded,  the  National  Marine 
Fisheries  Service  will  review  the 
documentation  submitted  with  the 
annual  report  required  undet 
§  228.55(g),  to  determine  that  the  taking 
is  not  having  more  than  a  negligible 
impact  on  the  species  or  stock  involved. 

(c)  Notice  of  issuance  of  a  renewal  of 
the  Letter  of  Authorization  will  be 
published  in  the  Federal  Register. 

§  228.57    Modifications  to  Letter  of 
Authorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  §  228.6,  except  as 
provided  in  paragraph  (b)  of  this 
section,  no  substantive  modification, 
including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
pursuant  to  §  228.6  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
until  after  notice  and  an  opportunity  for 
public  comment.  For  purposes  of  this 
paragraph,  renewal  of  a  Letter  of 
Authorization  under  §  228.46,  without 
modification,  is  not  considered  a 
substantive  modification. 

(b)  If  the  National  Marine  Fisheries 
Service  determines  that  an  emergency 
exists  that  poses  a  significant  risk  to  the 
well-being  of  the  species  or  stocks  of 
marine  mammals  specified  in  §  228.51, 
or  that  significantly  and  detrimentally 
alters  the  scheduling  of  explosives 
detonation  within  the  area  specified  in 
§  228.51.  the  Letter  of  Authorization 


issued  pursuant  to  §  228.6,  or  renewed 
pursuant  to  this  section  may  be 
substantively  modified  without  prior 
notice  and  an  opportunity  for  public 
comment.  A  notice  will  be  published  in 
the  Federal  Register  subsequent  to  the 
action. 

IFR  Doc.  94-2482  Filed  2-1-94;  8;45  ami 
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50  CFR  Part  651 

[Docket  No.  931066-4014;  122893C] 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NOAA  issues  this  final  rule  to 
implement  gear  requirements  for  vessels 
fishing  for  northern  shrimp  in  the 
Northeast  multispecies  fishery  during 
the  1993/94  fishing  season.  Vessels 
fishing  for  or  possessing  northern 
shrimp  in  the  U.S.  Exclusive  Economic 
Zone  (EEZ)  and  all  Federally  permitted 
fishing  vessels  fishing  for  or  possessing 
northern  shrimp  are  required  to  install 
and  use  a  finfish  excluder  device 
throughout  the  fishing  season  and 
throughout  the  range.  The  intent  of  this 
requirement  is  to  reduce  the  bycatch  of 
groundfish  in  the  small-mesh  northern 
shrimp  fishery. 

EFFECTIVE  DATES:  January  31,  1994. 
ADDRESSES:  Copies  of  the  referenced 
documents  may  be  obtained  from 
Richard  B.  Roe,  Regional  Director, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Jaffe  (Fishery  Management 
Specialist.  Northeast  Region,  NMFS), 
508-281-9272. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  implementing  Amendment  4 
(56  FR  24724.  May  31,  1991)  to  the 
Fishery  Management  Flan  for  the 
Northeast  Multispecies  Fishery  (FMF) 
include  a  measure  that  requires  the  New 
England  Fishery  Management  Council 
(Council)  to  make  necessary 
recommendations  to  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  on  gear  requirements  for 
vessels  fishing  for  northern  shrimp. 

The  Council's  recommendation  for 
the  1993/94  fishery  that  any  vessel 
catching,  harvesting  or  landing  northern 
shrimp  be  required  to  use  a  finfish 
excluder  device,  particularly  the 
Nordmore  Grate  (grate),  with  a  rigid  or 
semi-rigid  bar  spacing  of  not  more  than 
one  inch  (2.54  cm),  throughout  the 


shrimp  season,  was  published  on 
November  8,  1993  (58  FR  59232).  The 
notice  also  provided  a  summary  of  an 
economic  analysis  contained  in  an 
environmental  assessment  prepared  by 
the  Council  to  accompany  its 
recommendation.  The  publication  of  the 
recommendation  initiated  a  comment 
period,  which  concluded  on  December 
3,  1993. 

Conunents  and  Responses 

A  comment  on  the  Council's 
recommendation  was  received  from  the 
Center  for  Marine  Conservation,  which 
supported  approval  of  the  Council's    . 
recommendation. 

This  comment  was  considered  in  the 
agency's  decision  to  approve  the 
Council's  recommendation. 

Changes  From  the  Proposed  Rule  to  the 
Final  Rule 

Changes  were  made  to  all  of  the 
sections  under  §651. 20(b)(3)(vi). 
inclusive,  to  conform  to  the  finfish 
excluder  device  requirement  as 
published  in  the  proposed  rule  to 
Amendment  5  to  the  multispecies  FMF 
(58  FR  57774).  All  of  the  changes  are  for 
clarity  and  brevity.  No  substantive 
changes  were  made. 

Classification 

This  action  is  authorized  by  50  CFR 
part  651  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  General  Counsel  DepartmciJ  of 
Commerce  certified  to  the  Small 
Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that  it 
is  impracticaWe  and  contrary  to  the 
public  interest  to  delay  for  30  days  the 
effective  date  of  this  rule  under  section 
553(d)  of  the  Administrative  Procedure 
Act.  Fishermen  harvesting  northern 
shrimp  already  are  required  to  use 
Nordmore  grates  in  state  waters  of 
Maine,  New  Hampshire,  and 
Massachusetts  and  have  had  ample  time 
to  adjust  to  this  requirement. 
Implementation  of  this  same 
requirement  in  the  EEZ  provides  similar 
requirements  for  fishermen  throughout 
the  range  of  the  fishery. 

List  of  Subjects  in  50  CFR  Part  651 

Fishing.  Fisheries,  Vessel  permits  and 
fees. 
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Dated:  January  27, 1994. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  651  is  amended  as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  el  seq. 

2.  Section  651.20  is  amended  by 
adding  paragraph  (b)(3)(vi)  to  read  as 
follows: 

§  651 .20    Regulated  mesh  area  and  gear 
ilmttatlons. 


fb)  •  •  * 
(3)*   •   • 

(vi)  Pursuant  to  §651.20(b)(3)(iv). 
beginning  January  31, 1994,  any  vessel 


issued  a  permit  under  §  651.4  that  is 
fishing  for,  harvesting,  possessing  or 
landing  northern  shrimp,  and  any  vessel 
fishing  for,  catching,  harvesting  or 
possessing  northern  shrimp  in  the  EEZ, 
must  have  a  properly  configured  and 
installed  finfish  excluder  device  in  any 
net  used  to  fish  for  or  harvest  northern 
shrimp,  throughout  the  northern  shrimp 
season  as  established  or  modified  by  the 
Atlantic  States  Marine  Fisheries 
Commission.  The  finfish  excluder 
device  must  be  configured  and  installed 
consistent  with  the  following 
specifications  (see  Figure  6  for  an 
example  of  a  properly  configured  and 
installed  finfish  excluder  device): 

(A)  The  finfish  excluder  device  must 
be  a  rigid  or  semi-rigid  grate  consisting 
of  parallel  bars  of  not  more  than  1  inch 
(2.54  cm)  spacing  that  excludes  all  fish 
and  other  objects,  except  those  that  are 
small  enough  to  pass  between  its  bars 
into  the  codend  of  the  trawl. 


(B)  The  finfish  excluder  device  must 
be  secured  in  the  trawl,  forward  of  the 
codend,  in  such  a  manner  that  it 
precludes  the  passage  of  fish  or  other 
objects  into  the  codend  without  said 
fish  or  objects  have  first  passed  between 
the  bars  of  the  grate. 

(C)  A  fish  outlet  or  hole  must  be 
provided  to  allow  fish  or  other  objects 
that  are  too  large  to  pass  between  the 
bars  of  the  grate  to  pass  out  of  the  net. 
The  aftermost  edge  of  this  outlet  must 
be  at  least  as  wide  as  the  grate  at  the 
point  of  attachment.  Said  fish  outlet 
must  extend  forward  from  the  grate 
toward  the  mouth  of  the  net. 

(D)  A  funnel  of  net  material  is  allowed 
in  the  lengthening  piece  of  the  net 
forward  of  the  grate  to  direct  catch 
towards  the  grate. 

3.  Figure  6  is  added  to  part  651  as 
follows: 
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Federal  Register 

Vol.  59,  No.  23 

Thursday,  February  3.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  not)ces  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Parts  1007, 1093.  1094, 1096, 
1099,  and  1108 

[Docket  Nos.  AO-366-A36,  et  al.;  DA-93- 

Milk  in  the  Georgia  and  Certain  Other 
Marketing  Areas;  Extension  of  Time  for 
Filing  Briefs 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Extension  of  time  for  filing 

briefs. 

SUMMARY:  This  document  extends  the 
time  for  filing  briefs  on  the  record  of  the 
hearing  held  from  November  1. 1993, 
through  November  5, 1993.  in  Atlanta. 
Georgia,  concerning  proposals  to  merge 
several  Federal  milk  orders  in  the 
southern  United  States.  Several  parties 
requested  more  time  to  review  the 
hearing  record  and  to  prepare  briefs. 
DATES:  Briefs  are  now  due  on  or  before 
February  25.  1994. 

ADDRESSES:  Briefs  (4  copies)  should  be 
filed  with  the  Hearing  Clerk,  room  1083, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456. (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  September 
3, 1993;  published  September  10. 1993 
(58  FR  47653). 

Supplemental  Notice  of  Hearing: 
Issued  October  13. 1993;  published 
October  15, 1993  (58  FR  53436). 

Notice  is  hereby  given  that  the  time 
for  filing  briefs  and  proposed  findings 
and  conclusions  on  the  record  of  tlie 
public  hearing  held  from  November  1, 
1993,  through  November  5, 1993,  in 
Atlanta,  Georgia,  with  respect  to  the 
tentative  marketing  agreements  and  to 


the  orders  regulating  the  handling  of 
milk  in  the  Georgia  and  certain  other 
Federal  milk  marketing  areas  pursuant 
to  the  notice  of  hearing  issued 
September  3,  1993.  and  published 
September  10.  1993  (58  FR  47653),  and 
the  supplemental  notice  of  hearing 
issued  October  13, 1993,  and  published 
October  15,  1993  (58  FR  53436),  is 
hereby  further  extended  to  February  25, 
1994. 

On  December  17, 1993.  prior  to  the 
certification  of  the  hearing  record,  the 
initial  deadline  for  filing  briefs  was 
extended  by  the  presiding 
Administrative  Law  Judge  from  January 
10  to  January  24, 1994.  at  the  request  of 
several  hearing  participants.  The  time 
for  filing  briefs  is  now  being  further 
extended  to  February  25,  1994,  in 
response  to  additional  requests  from 
several  hearing  participants. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900).  ' 


7 
CFR 
part 

Marketing  area 

Docket  No. 

1007 
10S3 

1094 

1096 
1108 
1099 

Georgia  

Alabama-West  Flor- 
ida. 

New  Orleans-Mis- 
sissippi. 

Greater  Louisiana  

Central  Arkansas  

Paducah,  Kentucky  ... 

AO-366-A36 
AO-365-A14 

AO-366-A56 

AO-257-A43 
AO-243-A46 
AC>-183-A45 

ACTION:  Proposed  rule. 


Authority:  7  U.S.C.  601-674. 
Dated:  January  24, 1994. 
Lon  Hatamiya, 

Administrator. 

[FR  Doc.  94-2419  Filed  2-2-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19  and  20 

RIN3150-AE80-1 

Radiation  Protection  Requirements; 
Amended  Definitions  and  Criteria 

AGENCY:  Nuclear  Regulatory 
Commission. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  concerning  radiation 
protection  requirements.  The  proposed 
rule  would:  Delete  the  definition  of 
"Controlled  area"  to  make  it  clear  that 
any  area  to  which  access  is  restricted  for 
the  purpose  of  radiological  protection  is 
a  restricted  area  as  defined  in  the 
regulation,  revise  the  definition  of 
"Occupational  dose"  to  delete  reference 
to  the  "Restricted  area,"  revise  the 
definition  of  unrestricted  area  to  be 
consistent  with  the  deletion  of 
controlled  area,  revise  the  provision 
entitled  "Instruction  to  Workers,"  so 
that  radiation  protection  training  will  be 
provided  to  all  persons  with  the 
potential  to  be  occupationally  exposed 
and  restore  a  provision  to  provide  that 
whenever  licensees  are  required  to 
report  exposures  of  individual  members 
of  the  public  to  the  NRC,  then  those 
individuals  are  to  receive  copies  of  the 
report. 

DATES:  Comment  period  expires  April  4, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Mar>land  between  7:45 
am  and  4:15  pm  Federal  workdays. 

Copies  of  tne  regulatory  analysis,  the 
environmental  assessment  and  finding 
of  no  significant  impact,  the  supporting 
statement  submitted  to  OMB,  and 
comments  received  mav  be  examined  at: 
The  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  K.  Roecklein,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  telephone  (301)  492-3740. 

SUPPLEMENTARY  INFOR»«ATION: 

Background 

On  May  21. 1991.  (56  FR  23360)  the 
NRC  amended  10  CFR  part  20  to  add  its 
revised  "Standards  for  Protection 
Against  Radiation  (10  CFR  20.1001- 
20.2402).  Compliance  became 
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mandatory  for  all  licensees  on  January 
1,  1994.  Extensive  discussion  regarding 
interpretation  and  implementation  of 
the  new  rules  has  ensued  both  within 
the  NRC  and  Agreement  State  staffs  and 
with  licensees  and  other  interested 
parties. 

The  revised  standards  include  a 
definition  for  the  term  "Controlled 
area."  The  term  is  defined  to  be  an  area 
outside  of  a  restricted  area,  but  inside 
the  site  boundary  access  to  which  can 
be  limited  for  any  reason  (10  CFR 
20.1003).  The  term  "Restricted  area" 
was  retained  in  the  revised  standards 
from  the  original  regulation.  10  CFR  part 
20,  and  is  defined  as  an  area,  "access  to 
which  is  limited  by  the  licensees  for  the 
purpose  of  protecting  individuals 
against  undue  risks  from  exposure  to 
radiation  or  radioactive  materials  *  *  • 
(10  CFR  20.1003)."  Neither  the  revised 
standards  themselves,  nor  the 
supplemental  information  provide  a 
basis  for  deciding  whether  to  designate 
a  given  area  as  a  "Restricted  area"  or  a 
"Controlled  area."  In  discussions  with 
licensees  and  Agreement  States,  the 
absence  of  such  a  clear  delineation 
appears  to  be  the  cause  of  considerable 
uncertainty  among  a  number  of 
Hcensees  regarding  how  to  implement 
the  revised  standards  in  this  regard.  The 
NRC  believes  that  this  situation  can  be 
alleviated  by  eliminating  the  term 
"Controlled  area"  from  the  regulations. 
This  change  has  the  effect  of  returning 
the  regulation  to  the  former  situation  in 
which  areas  are  either  restricted  or 
unrestricted  for  purposes  of  radiation 
protection.  As  has  always  been  the  case, 
licensees  continue  to  have  the  option  of 
controlling  access  to  areas  for  reasons 
other  than  radiation  protection. 

The  definition  of  "Unrestricted  area" 
in  the  revised  standard  acknowledges 
the  existence  of  controlled  areas  and 
currently  is  defined  as  an  area  "access 
to  which  is  neither  limited  nor 
controlled  by  the  licensee"  (10  CFR 
20.1003).  Deletion  of  the  term 
"Controlled  area"  permits  return  to  the 
former  situation  in  which  areas  are 
either  restricted  or  unrestricted  for 
radiation  protection  purposes,  and  the 
Commission  now  proposes  to  revise  the 
definition  of  "Unrestricted  area"  to 
make  this  clear. 

Under  this  proposal,  licensees  would 
continue  to  have  the  option  to  control 
access  for  reasons  other  than  radiation 
protection.  As  before,  the  definitions  of 
"restricted  area"  and  of  "unrestricted 
area"  do  not  preclude  the  existence  of 
areas  in  which  access  is  limited  for 
purposes  other  than  protecting 
individuals  against  undue  risks  from 
exposure  to  radiation  and/or  radioactive 
materials. 


"Occupational  dose"  is  defined 
currently  in  the  revised  standards  "as 
the  dose  received  by  an  individual  in  a 
restricted  area  or  in  the  course  of 
employment  in  which  the  individual's 
assigned  duties  involve  exposure  to 
radiation  and/or  to  radioactive  materials 
*   •   *."  (10  CFR  20.1003)  Through 
meetings  with  licensees  to  discuss  the 
revised  standards,  the  Commission  has 
become  aware  that  this  definition  can  be 
interpreted  to  allow  individuals  who  are 
members  of  the  public  to  receive  an 
"occupational  dose"  and  exceed  public 
dose  limits  if  they  enter  restricted  areas. 
This  was  not  the  intention  of  the 
Commission  in  promulgating  the 
revised  standards.  A  fundamental 
principle  present  in  the  regulations  is 
that  a  member  of  the  public  is  subject 
to  the  limits  for  a  member  of  the  public 
(§  20.1301  (a)(1)),  irrespective  of  that 
individual's  location.  The  Commission 
is  separately  considering  revisions  to 
parts  20  and  35,  whereby  licensees  who 
have  been  administered  radioactive 
materials  to  patients  and  released  them 
in  accordance  with  §  35.75  would  be 
exempt  from  the  provisions  of  §20.1301 
(a)(1)  with  regard  to  the  radioactive 
material  in  the  released  patient. 
Licensees  must  be  able  to  ensure  that  a 
member  of  the  public,  if  present  in  a 
restricted  area,  as  well  as  any  other  area, 
will  not  exceed  an  exposure  of  100 
mrem/year.  The  suggestion  that 
permission  to  expose  a  member  of  the 
public  to  a  dose  in  excess  of  100  mrem 
in  a  year,  is  created  by  that  individual's 
location  in  a  restricted  area,  can  be 
removed  by  a  simple  modification  to  the 
definition  of  occupational  dose, 
specifically  by  eliminating  reference  to 
dose  received  in  a  restricted  area.  In 
addition,  "radiation  and/or  radioactive 
material"  should  replace  "radiation  and 
radioactive  material"  to  correct  a 
technical  error  in  the  text  of  the  rule. 
With  these  changes,  it  would  become 
clear  that  occupational  dose  is  dose 
received  as  a  result  of  an  individual's 
emplojTnent  in  which  assigned  duties 
involve  exposure  to  radiation  and/or 
radioactive  material.  These  changes 
would  also  make  it  clear  that  the  dose 
received  by  a  member  of  the  public 
cannot  be  permitted  to  exceed  the 
public  dose  limit  even  if  the  individual 
is  receiving  a  portion  of  that  dose  while 
in  a  restricted  area.  The  remainder  of 
the  definition  of  occupational  dose 
would  not  be  modified  by  this  action, 
and  maintains  the  description  of  both 
what  is  included  and  what  is  excluded 
in  occupational  dose  for  purposes  of 
clarity. 

The  regulation  entitled  "Instruction  to 
Workers,"  10  CFR  19.12.  currently 


requires  that  all  individuals  working  in 
or  frequenting  any  portion  of  a  restricted 
area  be  instructed  in  the  health 
protection  problems  associated  with 
exposure  to  radiation  and  in  radiation 
protection  procedures  needed  to 
minimize  exposure.  Under  this 
provision,  if  a  worker  never  enters  a 
restricted  area,  he  or  she  would  require 
no  radiation  protection  training.  On  the 
other  hand,  members  of  the  public,  such 
as  delivery  persons  who  might 
occasionally  enter  a  restricted  area, 
would  be  required  to  be  trained  even 
though  the  nature  of  their  activities 
would  perhaps  not  warrant  such 
instruction.  The  proposed  change  to 
§  19.12  would  make  it  clear  that  anyone 
in  the  course  of  their  emplb>'ment  in 
which  the  individual's  assigned  duties 
involve  the  potential  for  exposure  to 
radiation  and/or  radioactive  material 
would  have  to  be  provided  appropriate 
radiation  protection  training. 

Concern  about  training  requirements 
has  been  expressed  for  certain  categories 
of  workers  and  members  of  the  public 
illustrated  by  the  following  cases:  Case 
(1)  involves  a  member  of  the  public  who 
is  potentially  exposed  to  some  radiation 
while  visiting  a  facility  or  making 
deliveries,  and.  Case  (2),  a  maintenance 
worker  or  contractor  who  is  exposed  to 
radiation  while  performing  repairs  or 
cleaning.  In  order  to  decide  if  training 
is  required,  and  what  type  of  training  is 
appropriate,  certain  provisions  of  the 
rules  must  be  considered. 

First,  after  January  1,  1994.  a  member 
of  the  public  cannot  be  permitted  to 
receive  more  than  100  mrem  in  a  year 
unless  specifically  approved  by  the 
Commission  (10  CFR  20.1301).'  Second, 
training  commensurate  with  the 
potential  radiological  health  protection 
problems  present  would  be  required  by 
the  proposed  10  CFR  19.12  only  for 
individuals  whose  assigned  duties 
involve  a  potential  for  exposure  to 
radiation  and/or  radioactive  materials. 
In  the  first  case  above,  the  individuals 
activities,  i.e.,  visiting  a  facility  or 
making  deliveries,  were  not  assigned  by 
the  licensee  or  a  licensee  contractor. 
Under  these  conditions,  the  individual 
is  a  member  of  the  public,  and  the 
licensee  must  ensure  that  exposures  are 
less  than  100  mrem  in  a  year,  and 
further  must  be  as  low  as  is  reasonably 
achievable  (ALARA).  Doses  to  these 
individuals  should  be  controlled  by 


'  As  discussed  above,  the  Commission  is 
separately  considering  revisions  to  parts  20 and  35 
to  address  cases  whereby  licensees  have  treated 
patients  with  radioactive  material  and  released 
them  under  the  provisions  of  $  35.75.  and  thus 
would  not  fall  under  the  provision  of 
§  20.1301(a)(1)  with  regard  to  the  radioactive 
material  in  th«  released  patient. 
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other  measiires  that  would  be  included 
in  an  ALARA  program,  such  as 
shielding,  escorting,  removing 
radioactive  sources  during  visits,  and 
controlling  stay-times.  Therefore,  the 
Commission  beliexes  training  is  not 
required.  However,  nothing  in  the  rules 
prevents  providing  training  to  any 
individuals. 

In  the  second  case,  the  individual's 
activities,  i.e.,  performing  repairs  or 
cleaning,  are  performed  during  the 
course  of  employment  with  the  licensee 
or  a  contractor  to  the  licensee  and  the 
individuals'  assigned  duties  do  involve 
the  potential  for  exposure  to  radiation. 
Although  the  individual  may  not  enter 
a  restricted  area  and,  whether  this 
worker's  dose  exceeds  100  mrem  in  a 
year  or  not,  if  the  worker  has  the 
potential  to  receive  some  occupational 
exposure,  training  "commensurate  with 
potential  radiological  health  protection 
problems  present  in  the  workplace"  is 
required  to  ensure  informed  consent 
and  control  of  exposure.  This  training 
does  not  have  to  be  extensive.  The 
Commission  believes  that  doses 
received  by  individual  workers  at  a  rate 
greater  than  the  ImSv  (100  mrem)  in  a 
year  public  dose  limit  constitute  a  level 
of  risk  which  requires  training  at  least 
to  a  level  which  provide*  information 
on  the  risks  of  exposure  and  methods 
for  reducing  exposure  in  keeping  with 
the  ALARA  principle. 

Prior  to  the  promulgation  of  the 
revised  standards,  paragraph  20.409Cb) 
of  part  20  provided  that  whenever  a 
licensee  is  required  to  report  to  the 
Conunission  any  exposure  of  an 
identified  individual  worker  or  member 
of  the  public  to  radiation  and/or 
radioactive  material,  the  licensee  must 
also  notify  that  individual. 2  Although  it 
was  the  intent  of  the  Commission  that 
this  provision  remain  in  10  CFR  part  20. 
the  requirement  was  inadvertently 
omitted  from  the  revised  standards. 
Accordingly,  §  20.2205  is  added  to 
clearly  restore  to  10  CFR  part  20  the 
intention  that  individual  workers  and 
individual  members  of  the  public  are  to 
be  notified  of  exposures  in  excess  of  the 
dose  limits  that  would  require  notifying 
the  NRC.  Under  §  20.2205.  the  licensees' 
obligation  to  notify  an  individual  will 
be  triggered  if  (and  only  if)  the 
licensee's  required  report  to  NRC 
identifies  that  individual  by  name  as 
having  received  an  exposure  to 
radiation  and/or  to  radioactive  material. 
The  licensee's  obligation  to  identify 
individuals  in  a  required  report  to  the 


2  See  also  10  CFR  19.1i(d)  (When  a  license*  >s 
required  to  report  to  the  Commissioii  any  exposure 
of  an  individual  to  radialion  or  radioactive  material, 
the  licenaee  must  aUo  provvde  the  individnai  a 
report  on  their  exposure  data.) 


NRC  is  as  provided  for  in  10  CFR 
20.2203. 

Agreement  States 

The  proposed  amendments  would 
applyto  all  NRC  licensees  and 
Agreement  States  (Definitions  in  10  CFR 
part  20  are  Division  I  matters  and  are 
thus  matters  of  compatibility).  The 
proposed  changes,  with  the  exception  of 
the  addition  of  §  20.2205  and  the 
revisiwi  of  the  definition  of  unrestricted 
area,  were  discussed  in  June  1993  with 
Agreement  State  representatives  and  the 
changes  discussed  were  strongly 
supported.  Agreement  States  have  the 
opportunity  to  comment  further  on  all 
of  the  proposed  changes  during  the 
public  comment  period.  The  Agreement 
States  cannot  be  expected  to  modify 
their  regulations  before  the  January  1, 
1994,  date.  Some  States  will  need  as 
much  as  3  years  to  conform  to  the 
changes.  In  the  interim.  States  may  wish 
to  consider  alternative  methods  to 
address  the  issues  presented  in  this 
rulemaking. 

A  draft  of  the  proposed  amendments, 
with  the  exception  of  the  addition  of 
§  20.2205  and  the  revision  of  the 
definition  of  unrestricted  area,  was 
provided  to  the  Agreement  States  prior 
to  submitting  the  amendments  for 
publication  in  the  Federal  Register. 
Several  States  submitted  comments. 
One  State  suggested  limiting  public 
doses  to  "licensed"  sources  of  radiation 
while  another  observed  that  keeping 
this  provision  general  permitted  the 
Stales  to  control  exposure  from 
Naturally  Occurring  and  Accrelerator 
Produced  Radioactive  Material  (NARM) 
as  well  as  byproduct  material.  The 
proposed  rule  is  general  and  does  not 
specify  licensed  sources.  This  approach 
is  consistent  with  the  rule,  as  expressed 
in  §  20.1001  to  control  doses  from  all 
sources  of  radiation  that  are  under  the 
control  of  the  licensee. 

Another  State  provided  a  revised 
definition  of  "Member  of  the  Public" 
which  would  not  rely  on  the  definition 
of  "Occupational  dose"  and  would 
make  clear  that  workers  exposed  to 
NARM  are  not  members  of  the  public. 
The  intent  here  was  to  minimize  the 
change  to  the  definitions  and  still 
accomplish  the  needed  clarifications  of 
these  issues.  For  that  reason  and 
because  "Occupational  dose"  is  defined 
as  from  "licensed  or  unlicensed" 
sources,  this  change  is  not  made  in  the 
proposed  rule. 

Two  States  argued  that  the  draft 
language  restricting  the  training 
requirements  in  10  CFR  19.12  to 
individuals  involved  "in  licensed 
activities"  and  "in  the  licensee's 
facility"  was  too  restrictive,  and  might 


prevent  workers  such  as  housekeeping 
staff  and  security  staff  from  receiving 
minimal,  but  needed  training.  The 
language  of  the  training  requirement  is 
more  inclusive  in  this  proposed  rule. 

One  State  proposed  retaining  in 
§  20.2104(a)  a  requirement  to  determine 
prior  occupational  dose  itan  individual 
enters  the  restricted  area.  The  NRC  staff 
believes  that  retaining  only  the  words 
"is  likely  to  receive,  in  a  year,  an 
occupational  dose  requiring 
monitoring,"  is  sufficient  to  trigger  a 
determination  of  prior  dose.  The  State 
also  suggested  wording  which  would 
make  licensees  responsible  for 
accounting  for  occupational  exposure 
from  nonlicensed  activities.  This  is 
consistent  with  the  Commission's 
position  and  the  draft  is  revised 
accordingly. 

Description 

The  provision  in  10  CFR  Part  20  for 
a  "Controlled  area,"  its  definition  and 
its  use  in  several  other  sections  of  Part 
20  would  be  deleted.  Licensees  would 
continue  to  have  the  option  to  control 
access  to  areas  for  reasons  other  than 
radiation  protection. 

The  proposed  rulemaking  would 
revise  the  definition  of  "Occupational 
dose"  to  delete  reference  to  the 
"Restricted  area"  so  that  the 
occupational  dose  limit  and  its 
associated  radiation  protection 
provisions,  such  as  training  and 
individual  monitoring  requirements, 
would  apply  to  an  individual  who  in 
the  course  of  employment  has  assigned 
duties  involving  exposure  to  radiation 
andJoT  to  radioactive  material.  This 
change  would  also  indicate  that  public 
dose  limits  cannot  be  exceeded  for 
members  of  the  public  even  if  they  enter 
a  restricted  area. 

The  definition  of  "Unrestricted  area" 
would  be  revised  to  make  it  clear  that 
for  the  purposes  of  radiation  protection 
areas,  are  either  restricted  or 
unrestricted  and  that  access  to 
unrestricted  areas  can  be  controlled  for 
reasons  other  than  radiation  protection. 

"Instructions  to  Workers."  10  CFR 
19.12,  would  be  revised  to  make  clear 
that  training  commensurate  with  the 
hazards  present  must  be  provided  to  all 
individuals  who  have  the  potential  to  be 
occuf)ationally  exposed  rather  than  just 
to  individuals  working  in  or  frequenting 
any  portion  of  a  restricted  area. 

"Reports  to  individuals  of  exceeding 
dose  limits."  10  CFR  20.2205.  is  added 
to  restore  to  part  20  the  Commission's 
intent  that  any  identified  individual, 
including  members  of  the  public,  who 
receives  an  exposure  in  excess  of  the 
dose  limits  for  which  a  report  to  the 
NRC  is  required,  will  receive 
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notification  of  that  exposure  from  the 
Hcensee. 

Impact 

The  Commission  beUeves  that  these 
proposed  changes  will  have  some,  albeit 
relatively  minor,  impacts  on  hcensees. 
The  impacts  associated  with  each  of  the 
changes  are  outlined  below. 

For  the  deletion  of  the  definition  of 
controlled  area,  the  Commission 
believes  that  there  will  be  little  impact 
on  most  power  reactor  licensees. 
Although  some  confusion  has  surfaced 
associated  with  the  intent  of  the  terms 
"controlled  area"  and  "occupational 
dose."  these  definitions  have  been 
discussed  extensively  with  and  by 
indust.'^  representatives,  and  the 
Commission  believes  that  the  proposed 
rule  generally  reflects  current  and 
planned  practices  of  many  reactor 
licensees.  Licensees  can  continue  to 
designate  areas  as  controlled  areas  for 
purposes  other  than  radiological 
protection,  irrespective  of  whether  the 
term  appears  in  the  rule  or  not. 

Some  licensees  have  already 
implemented  the  revised  standards,  and 
procedures  have  been  written  which 
would  require  changes  as  a  result  of  this 
proposed  rulemaking  if  these 
procedures  have  employed  the  concept 
of  controlling  areas  for  radiological 
protection. 

For  those  reactor  licensees  who  have 
already  formally  implemented  the 
revised  standards  or  who  have  a  need 
for  the  additional  flexibility  afforded  by 
the  use  of  the  concept  of  controlled  area 
for  purposes  of  radiological  protection, 
the  provisions  for  exemptions  from  the 
NRC's  regulations  provides  an  avenue  of 
relief.  The  NRC  currently  believes  that 
the  elimination  of  the  concept  of  ' 

"Controlled  area"  will  have  such  a 
small  impact  on  most  power  reactor 
licensees  that  it  does  not  constitute  a 
backfit  as  envisioned  by  10  CFR  50.109. 
The  action  removes  flexibility  but  does 
not  directly  impose  new  procedures. 
However,  the  NRC  welcomes  comments 
on  whether  this  action  does  in  fact   ^ 
constitute  a  backfit,  the  degree  of 
burden  imposed  by  the  action, 
particularly  for  licensees  who  have 
already  implemented  the  revised 
standards,  and  on  whether  in  the 
limited  matter  of  "Controlled  area," 
provisions  for  grandfathering  should  be 
provided  in  the  final  rule  to  avoid  such 
burdens. 

Revising  the  definition  of 
"Unrestricted  area"  further  makes  clear 
the  NRC"s  intent  that  for  purposes  of 
radiation  protection,  areas  are  either 
restricted  or  uru^stricied.  Some  minor 
modifications  to  procedures  and 


training  may  be  necessitated  by  this 
change. 

For  the  change  involving  the  term 
occupational  exposure,  the  Commission 
believes  that  some  minor  editorial 
modifications  of  procedures  and 
training  will  be  necessary.  Occupational 
exposure  was  previously  defined  to 
include  both  presence  in  a  restricted 
area  and  activities  involving  exposure  to 
radiation  and/or  radioactive  materials. 
Elimination  of  the  reference  to  restricted 
areas  will  not  change  the  scope  of 
applicability  of  the  term  occupational 
dose  for  most  licensees'  employees. 
Furthermore,  this  change  as  it  relates  to 
doses  to  members  of  the  public,  makes 
it  clear  that  doses  to  members  of  the 
public  must  remain  within  the  limits  for 
members  of  the  public,  even  if  they  are 
present  within  a  restricted  area.  This 
distinction  may  result  in  some  minor 
corrections  to  procedures  and 
administrative  control  levels.  However, 
it  should  be  noted  that  licensees  have 
controlled  and  continue  to  control  the 
exposure  of  these  individuals  to  small 
fradions  of  the  public  dose  limit.  Thus, 
there  should  be  no  significant  change 
necessary  in  licensee  activities. 

The  conforming  change  to  10  CFR 
part  19  is  minor  and  will  affect  only  a 
small  number  of  licensees  and  will  have 
a  negligible  impact.  Fo^  the 
modification  of  the  training 
requirements  to  match  the  definition  of 
occupational  exposure,  the  Commission 
believes  that  licensees  will  need  to 
make  relatively  minor  modifications  to 
training  procedures  to  reflect  the  new 
definition.  Training  remains 
"commensurate  with  potential 
radiological  health  protection 
problems"  and.  thus,  the  scof>e  of  the 
training  activities  is  not  anticipated  to 
require  modification.  The  Commission 
also  believes  that  any  small  incremental 
increase  in  burden  of  additional 
occupationally  exposed  individuals 
requiring  training  will  be  offset  by  the 
reduction  in  burden  inherent  in  the  fact 
that  members  of  the  public  entering  a 
restricted  area  will  no  longer  be 
required  to  be  trained  in  accordance 
with  the  provisions  of  10  CFR  part  19. 
The  addition  to  10  C>FR  part  20  of  a 
requirement  to  notify  individual 
workers  and  individual  members  of  the 
public  of  exposures  in  excess  of  the 
dose  limits  is  not  considered  to  impose 
any  additional  burden  on  licensees.' 
The  addition  would  make  clear  in  10 
CFR  part  20,  where  such  a  requirement 
would  normally  be  expected,  that  when 


•See  also  10 OR  19.13(i])  (When  a  licensee  ;s 
r<K|utred  lo  report  to  the  Commission  any  exposure 
of  an  tndividual  lo  radiation  or  radioactive  mdierial, 
the  licensee  must  also  provide  the  individual  a 
report  on  thoir  exposure  data.) 


existing  reporting  requirements  would 
result  in  reporting  exp>osure  information 
on  an  identified  individual  member  of 
the  public  to  NRC.  then  the  identified 
individual  would  receive  a  report  on  his 
or  her  exposure. 

The  impact  of  these  proposed  rule 
changes  on  materials  licensees  is 
considered  to  be  minimal.  The  NRC 
believes  that  these  changes  will  provide 
additional  clarity  when  implementing 
the  revised  10  CFR  part  20  and  will  not 
have  an  adverse  impact  on  the  health 
and  safety  of  workers  or  the  public. 
Removing  the  implied  option  to 
establish  controlled  areas  for  radiation 
protection  purposes,  and  simplifying 
the  definition  and  administration  of 
occupational  dose  will  require  minimal 
changes  in  pnx^edures  and  in  some 
cases  may  even  involve  a  net  reduction 
in  burden.  Licensees  continue  to  have 
the  option  to  control  access  to  areas  for 
reasons  other  than  radiological 
protection.  Licensees  who  have  already 
written  procedures  including  provisions 
for  controlled  areas  for  radiation 
protection  purposes  would  have  the 
option  to  request  exemptions.  Materials 
licensees,  particularly  those  who  have 
already  implemented  the  new 
regulations,  are  invited  to  comment  on 
whether  or  not  the  proposed  changes 
impose  significant  burden. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,'  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and 
therefore,  an  environmental  impact 
statement  is  not  required. 

The  option  of  establishing  access 
control  over  an  area  owned  by  a  licensee 
for  reasons  of  security,  for  example, 
exists  whether  or  not  the  term 
"Controlled  area"  is  specifically  defined 
in  10  CFR  part  20.  The  provision  for 
controlled  areas  in  the  rule  is  not  a 
requirement.  Deleting  the  term 
"Controlled  area"  from  the  rule  is  not 
expoded  to  result  in  a  significant 
change  in  the  number  of  areas  to  be 
controlled  or  in  an  increase  in  exposure 
to  any  meipber  of  the  public.  Public 
access  to  licensee  owned  facilities  and 
land  is  expected  to  rt  main  unchanged 
as  a  result  of  this  amendment.  No  other 
environmental  impact  or  benefit  is 
associated  with  the  "Controlled  area" 
provision. 

Changing  the  definition  of 
"Ckcupational  dose"  to  make  it  clear 
that  individuals  whose  assigned  duties 
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involve  exposure  to  radiation  and 
radioactivity  are  subject  to  radiation 
protection  procedures  associated  with 
occupational  exposure  and  that 
members  of  the  public  cannot  be 
permitted  to  receive  doses  that  exceed 
public  dose  limits  just  by  entering  a 
restricted  area  is  considered  a  benefit 
with  no  environmental  impact.  This 
change  would  have  no  effect  on  the  type 
or  quantity  of  material  released  into  the 
environment  and,  if  anything,  would 
make  it  less  likely  for  members  of  the 
public  to  be  exposed  to  more  than 
public  dose  limits. 

Revising  the  definition  of 
"Unrestricted  area"  to  make  it  clear  that 
for  purposes  of  radiation  protection, 
areas  are  either  restricted  or 
unrestricted,  has  no  perceived 
environmental  impact. 

Amending  the  radiation  protection 
training  requirements  to  clarify  that  they 
apply  to  individuals  who  in  the  course 
of  employment  are  potentially  exposed 
to  radiation  and/or  to  radioactive 
material,  regardless  of  whether  they  may 
or  may  not  be  within  a  restricted  area, 
will  result  in  no  impact  on  the 
environment. 

Adding  §  20.2205  to  part  20.  which 
would  clearly  restore  the  Commission's 
policy  that  individual  workers  and 
individual  members  of  the  public  are 
notified,  whenever  NRC  is  notified,  that 
thL-y  have  been  exposed  to  radiation  or 
radioactive  material  in  excess  of  the 
dose  limits,  will  have  no  impact  on  the 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room  2120  L  Street. 
NW.,  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Alan  K. 
Roecklein,  U.S.  NRC,  5650  Nicholson 
Lane,  Rockville,  MD  20852,  (301)  492- 
3740. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.].  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0044,  3150- 
0014,  3150-0005, and  3150-0006. 

Regulatory  Analysis 

The  NRC  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  NRC.  The  draft 


analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level). 
Washington.  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Alan  K.  Roecklein.  U.S.  NRC.  5640 
Nicholson  Lane,  Rockville.  MD  20852. 
(301)492-3740. 

The  NRC  requests  public  comment  on 
the  draft  regulatory  analysis.  Comments 
on  the  draft  analysis  may  be  submitted 
to  the  NRC  as  indicated  under  the 
ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

Based  upon  the  information  available 
at  this  stage  of  the  rulemaking 
proceeding  and  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  NRC  certifies  that,  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  proposed  amendments  would  apply 
to  all  NRC  and  Agreement  State 
licensees.  Because  these  amendments 
only  clarif>'.  restore,  and  conform 
existing  requirements  to  the  1991 
version  of  part  20,  they  are  considered 
to  have  no  significant  economic  impact 
on  any  large  or  small  entities. 

However,  the  NRC  is  seeking 
comments  and  suggested  modifications 
because  of  the  widely  differing 
conditions  under  which  small  licensees 
operate.  Any  small  entity  subject  to  this 
proposed  regulation  which  determines 
that,  because  of  its  size,  it  is  likely  to 
bear  a  disproportionate  adverse 
economic  impact  should  notify  the  NRC 
of  this  in  a  comment  that  indicates — 

(a)  The  licensees  size  in  terms  of 
annual  income  or  revenue,  number  of 
employees  and,  if  the  licensee  is  a 
treatment  center,  the  number  of  beds 
and  patients  treated  annually; 

(b)  How  the  proposed  regulation 
would  result  i.i  a  significant  economic 
burden  upon  the  licensee  as  compared 
to  that  on  a  larger  licensee; 

(c)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  licensee's  differing  needs  or 
capabilities; 

(d)  The  benefits  that  would  be  gained 
or  the  detriments  that  would  be  avoided 
by  the  licensee  if  the  proposed 
regulation  was  modified  as  suggested  by 
the  commenter.  and 

(e)  How  the  regulation,  as  modified, 
would  still  adequately  protect  the 
public  health  and  safety. 

Backfit  Analysis 

Because  10  CFR  parts  19  and  20  apply 
to  all  NRC  licensees,  any  proposed 
changes  to  these  parts  must  be  evaluated 
to  determine  if  these  changes  constitute 
backfitting  for  reactor  licensees  such 


that  the  provisions  of  10  CFR  50.109, 
"Backfitting,"  apply.  The  following 
discussion  addresses  that  evaluation. 

The  proposed  rule  consists  of  five 
changes:  (1)  Deletion  of  the  definition 
and  use  of  the  term  "Controlled  area." 
(2)  deletion  of  the  phrase  "in  a  restricted 
area  or"  contained  in  the  definition  of 
occupational  dose.  (3)  revising  the 
definition  of  "Unrestricted  area."  (4) 
modification  of  the  training  requirement 
contained  in  10  CFR  19.12.  and  (5) 
restoring  a  requirement  that  individuals 
members  of  the  public  be  notified  when 
they  are  identified  in  reports  to  NRC  on 
exposures  in  excess  of  the  limits. 

"The  deletion  of  the  definition  of 
controlled  area  is  a  corrective  change. 
The  term  was  originally  added  with  the 
1991  revision  of  part  20  to  acknowledge 
the  need  for  licensees  to  control  access 
to  areas  for  purposes  other  than 
radiation  protection.  The  use  of  the  term 
was  not  intended  to  be  mandatory. 
Numerous  questions  from  licensees 
regarding  implementing  Controlled 
areas  have  arisen.  Since  the  staff 
believes  that  the  use  of  a  controlled  area 
has  no  radiation  protection  function 
other  than  potential  use  in  estimating 
the  occupancy  time  for  demonstrating 
compliance  with  the  100  mrem/year 
limit,  it  is  being  proposed  that  the  term 
be  deleted  from  part  20. 

For  those  reactor  licensees  who  have 
already  formally  implemented  the 
revised  standards  or  who  have  a  need 
for  the  additional  flexibility  afforded  by 
the  use  of  the  concept  of  controlled  area 
for  purposes  of  radiological  protection, 
the  provisions  for  e.xemptions  from  the 
NRC's  regulations  provide  an  avenue  of 
relief  The  NRC  currently  believes  that 
the  elimination  of  the  concept  of 
"Controlled  area"  will  have  such  a  - 
small  impact  on  most  power  reactor 
licensees  that  it  does  not  constitute  a 
backfit  as  envisioned  by  10  CFR  ,=>0.109. 
The  action  removes  flexibility  but  does 
not  directly  impose  new  procedures. 
However,  the  NRC  welcomes  comments 
on  whether  this  action  does  in  fact 
!  constitute  a  backfit.  the  degree  of 
burden  imposed  by  the  action.     <^ 
particularly  for  licensees  who  have 
already  implemented  the  revised  10 
CFR  part  20.  and  on  whether  in  the 
limited  matter  of  "Controlled  area" 
provisions  for  grandfathering  should  be 
provided  in  the  final  rule  to  avoid  such 
burdens. 

The  deletion  of  the  phrase  "in  a 
restricted  area  or,"  contained  in  the 
definition  of  occupational  dose  is  to 
ensure  that  the  Commission's  intent  to 
apply  the  dose  limits  of  10  CFR  20.1301 
to  members  of  the  public  regardless  of 
their  physical  location,  is  properly 
implemented.  Currently,  only  workers 
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are  subject  to  the  higher  occupational 
dose  Umits  and  just  because  a  member 
of  the  public  is  permitted  entry  into  a 
restricted  area  does  not  mean  that  he  or 
she  should  be  allowed  to  receive  an 
occupational  dose  and  exceed  the 
public  dose  limit.  For  this  reason,  the 
reference  to  a  restricted  area  is  being 
removed  from  the  deflnition  of 
occupational  dose. 

Revising  the  definition  of 
"Unrestricted  area,"  would  make  the 
current  staff  position  clear  that  for 
purposes  of  radiation  protection,  areas 
are  either  restricted  or  unrestricted.  This 
change  is  consistent  with  the  former  10 
CFR  part  20  and  conforms  to  removing 
"Controlled  area"  from  the  rule. 

The  change  to  10  CFR  19.12  will  be 
consistent  with  the  proposed  revised 
definition  of  occupational  exposure. 
Since  occupational  dose  is  to  be  based 
upon  the  individual's  activities 
involving  radiation  and/or  radioactive 
materials,  rather  than  the  location  of  the 
work  (e.g..  restricted  area),  a  conforming 
change  in  part  19  is  needed  to  ensure 
that  workers  who  receive  an 
occupational  dose  are  appropriately 
trained  regardless  of  the  physical 
location  where  the  work  is  performed. 
This  is  also  needed  so  that  members  of 
the  public,  such  as  delivery  persons, 
who  occasionally  enter  a  restricted  area 
will  not  be  required  to  receive 
occupational  training  merely  because 
they  entered  a  restricted  area  when  their 
potential  exposures  do  not  exceed  the  1 
Msv  (100  mrem)  public  dose  limit  and 
their  activities,  therefore,  would  not 
subject  them  to  any  significant  risk. 

The  NRC  staff  believes  that  the  impact 
ofthe  change  to  10  CFR  19.12  is 
negligible  for  10  CFR  part  50  licensees, 
given  that  the  expected  numbers  of 
additional  occupationally  exposed 
individuals  requiring  training  is  small 
relative  to  the  number  of  workers 
already  receiving  training  at  these 
facilities.  The  NRC  staff  also  believes 
that  these  licensees  have  been  providing 
training  to  these  individuals,  even 
though  not  specifically  required  by  the 
regulations. 

The  addition  of  10  CFR  20.2205. 
"Reports  to  individuals  of  exceeding 
dose  limits"  is  considered  to  be  the 
restoration  of  a  previous  requirement. 
Section  20.409(b)  of  part  20  requires 
licensees  to  notify  an  individual  worker 
or  member  of  the  public  whenever  a 
report  to  the  NRC  is  required  regarding 
an  exposure  of  the  identified  individual. 
This  requirement  was  inadvertently 
omitted  from  the  revised  standards. 
Although  few  incidents  occur  that 
involved  exposure  of  a  member  of  the 
public  in  excess  of  dose  limits,  restoring 
this  provision  to  part  20  will  ensure  that 


licensees  are  aware  of  their  obligation  to 
notify  the  individual  if.  and  when,  they 
are  required  to  submit  a  report  to  NRC 
of  an  occurrence  that  identifies  that 
individual  as  having  received  an 
exposure. 

The  Commission  believes  that  these 
proposed  changes  to  10  CFR  part  20  will 
have  some,  albeit  minor,  impacts  on 
reactor  licensees.  Licensees  who  have 
already  implemented  the  revised 
standards,  or  who  have  written 
procedures  to  do  so.  will  need  to  revise 
those  procedures  to  reflect  the  proposed 
changes  if  promulgated.  Benefits  such  as 
simplifying  the  use  of  restricted  and 
unrestricted  area  designation,  making  it 
clear  that  only  workers  can  receive 
occupational  dose,  tying  training 
requirements  to  the  potential  to  receive 
occupational  exposure  and  ensuring 
that  overexposed  individuals  are 
notified,  are  considered  by  the 
Commission  to  far  outweigh  the 
impacts.  However,  these  benefits  are 
qualitative  in  nature,  and  are  expressed 
in  terms  of  reduced  uncertainty  in 
regulatory  requirements,  clarity  of 
regulatory  intent,  and  consistency  of 
regulatory  approach.  Thus  the  NRC 
believes  that  the  modifications  proposed 
are  not  backfits.  However,  the  NRC 
invites  comments  from  affected 
licensees  on  whether  these  proposed 
changes  impose  significant  burdens  and 
whether  or  not  the  actions  constitute  a 
backfit. 

List  of  Subjects 

10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Packaging  and 
containers.  Radiation  protection. 
Rejjorting  and  recordkeeping 
requirements.  Sex  discrimination. 


JO  CFR  Part  20 

Byproduct  material.  Licensed 
material,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Source  material.  Special 
nuclear  material.  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  In  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C  5.53;  the  NRC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  parts  19  and  20. 


PART  19— NOTICES,  INSTRUCTIONS 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATION 

1 .  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63,  81, 103, 104, 161. 
186,  68  Stat.  930.  933.  935.  936.  937,  948, 
955.  as  amended,  sees.  234.  88  Stat.  444,  as 
amended  (42  U.S.C.  2073.  2093,  2111.  2133, 
2134.  2201,  2236,  2282);  sees.  201,  88  Stat. 
1242,  as  amended  (42  U.SC  5841).  Public 
Law  95-601.  sees.  10,  92  Stat.  2951  (41 
U.S.C  5851). 

2.  Section  19.12  is  revised  to  read  as 
follows: 

§19.12    Instructions  to  workers. 

(a)  All  individuals  who  in  the  course 
of  employment  in  which  the 
individuals*  assigned  duties  involve  the 
potential  for  expvosure  to  radiation  and/ 
or  radioactive  material  shall  be — 

(1)  Kept  informed  of  the  storage, 
transfer,  or  use  of  radiation  and/or 
radioactive  material; 

(2)  Instructed  in  the  health  protection 
problems  associated  with  exposure  to 
radiation  and/or  radioactive  material,  in 
precautions  or  procedures  to  minimize 
exposure,  and  in  the  purposes  and 
functions  of  protective  devices 
employed; 

(3)  Instructed  in.  and  required  to 
observe,  to  the  extent  within  the 
workers  control,  the  applicable 
provisions  of  Commission  regulations 
and  licenses  for  the  protection  of 
personnel  from  exposures  to  radiation 
and/or  radioactive  material; 

(4)  Instructed  of  their  responsibility  to 
report  promptly  to  the  licensee  any 
condition  which  may  lead  to  or  cause  a 
violation  of  Commission  regulations  and 
licenses  or  unnecessary  exposure  to 
radiation  and/or  radioactive  material; 

(5)  Instructed  in  the  appropriate 
response  to  warnings  made  in  the  event 
of  any  unusual  occurrence  or 
malfunction  that  may  involve  exposure 
to  radiation  and/or  radioactive  material; 
and 

(6)  Advised  as  to  the  radiation 
exposure  reports  which  workers  may 
reouest  pursuant  to  §  19.13. 

(b)  The  extent  of  these  instructions 
must  be  commensurate  with  (>otential 
radiological  health  protection  problems 
present  in  the  workplace. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authorit>':  Sees.  53,  63,  65.  81.  103.  104, 
161.  182.  186,  68  Stat.  930,  933.  935,  936. 
937,  948,  953.  955.  as  amended  (42  US  C 
2073.  2093.  2095.  2111,  2133.  2134.  2201, 
2232.  2236.  2282);  sec.  201,  as  amended.  202, 
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206,  88  Stat  1242,  as  amended,  1244. 1246 
(42  U.S.C  5841,  5842,  5846). 

Sea  20.408  also  issued  under  sees.  135, 
141.  PubUc  Law  97-425,  96  Stat.  2232,  2241 
(42  U.S.C  10155, 10161). 

4.  la  §  20.1003.  remove  the  definition 
"Controlled  area." 

5.  In  $  20.1003,  the  definitions  of 
"Member  of  the  public,"  " Occupational 
dose."  "Public  dose,"  and  "Unrestricted 
area"  are  revised  to  read  as  follows: 

§20.1003    D*flnttion«. 

Member  of  the  public  means  any 
individual  except  when  that  individual 
is  receiving  an  occupational  dose. 

Occupational  dose  means  the  dose 
received  by  an  individual  in  the  course 
of  employment  in  which  the 
individual's  assigned  duties  involve 
exposure  to  radiation  and/or  to 
radioactive  material  from  licensed  and 
unlicensed  sources  of  radiation, 
whether  in  the  possession  of  the 
licensee  or  other  person.  Occupational 
dose  does  not  include  dose  received 
from  background  radiation,  as  a  patient 
from  medical  practices,  from  voluntary 
participation  in  medical  research 
programs,  or  as  a  member  of  the  public. 
•        •        •        •        • 

Public  dose  means  the  dose  received 
by  a  member  of  the  public  from 
exposure  to  radiation  and/or  radioactive 
material  released  by  a  hcensee,  or  to  any 
other  source  of  radiation  under  the 
control  of  a  licensee.  It  does  not  include 
occupational  dose  or  doses  received 
from  background  radiation,  as  a  patient 
from  medical  practices,  or  from 
voluntary  participation  in  medical 
research  programs. 

Unrestricted  area  means  any  area  that 
is  not  a  restricted  area. 


6.  In  §  20.1301  paragraph  (b)  is 
revised  to  read  as  follows: 

S 2ai3C1    DoM  limits  for  individual 
iTMfntMr*  of  1h«  public. 

(b)  If  the  licensee  permits  members  of 
the  public  to  have  access  to  restricted 
areas,  the  limits  for  members  of  the 
public  continue  to  apply  to  those 
individuals. 


7.  In  S  20.1302  paragraph  (a)  is  revised 
to  read  as  follows: 

f2ai302    Compllanc*  wHh  doM  limit*  for 
Individual  mambara  of  tha  public. 

(a)  The  licensee  shall  make  or  cause 
to  be  made,  as  appropriate,  surveys  of 
radiation  levels  in  unrestricted  areas 
and  radioactive  materials  in  effluents 


released  to  unrestricted  areas  to 
demonstrate  compliance  with  the  dose 
limits  for  individual  members  of  the 
public  in  $20.1301. 

8.  Section  20.1801  is  revised  to  read 
as  follows: 

1 20.1801  Sacurtty  of  storad  matariaL 

The  licensee  shall  secxire  from 
unauthorized  removal  or  access  licensed 
materials  that  are  stored  in  imrestricted 
areas. 

9.  Section  20.1802  is  revised  to  read 
as  follows: 

120.1802  Control  of  matarlai  not  in 
atoraga. 

The  licensee  shall  control  and 
maintain  constant  surveillance  of 
licensed  material  that  is  in  an 
unrestricted  area  and  that  is  not  in 
storage. 

10.  In  §  20.2104  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

S  20.2104    Datarmination  of  prior 
oecupatiofMi  doaa. 

(a)  For  each  individual  who  is  likely 
to  receive,  in  a  year,  an  occupational 
dose  requiring  monitoring  pursuant  to 
§  20.1502  the  licensee  shall — 

11.  Section  §  20.2205  is  added  as 
follows: 

120.2205    Raporia  to  Individuala  of 
axcaading  doaa  limits. 

When  a  licensee  is  required,  pursuant 
to  the  provisions  of  §§  20.2203,  20.2204, 
or  20.2206,  to  report  to  the  Commission 
any  exposure  of  an  identified  individual 
worker  or  member  of  the  public  to 
radiation  or  radioactive  material,  the 
licensee  shall  also  provide  to  the 
individual,  a  written  report  on  his  or  her 
exposiu«  data  included  therein.  This 
report  must  be  transmitted  at  a  time  no 
later  than  the  transmittal  to  the 
Commission. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Junea  M  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc  94-2394  Filed  2-2-94;  8:45  am) 
atuMQ  cooe  T«ae-ei-# 


DEPARTMENT  OF  THE  TREASURY 

Offic*  of  the  Comptroller  of  the 
Currency 

12CFRP8rt25 
[Dociiat  No.  »a-19] 
RIN1557-AB32 

Federal  Reserve  System 

12  CFR  Part  228 
[Docket  No.  R-0822] 

Federal  Deposit  Insurance  Corporation 

t 

12  CFR  Part  345 
RIN  3064-AB27 

Office  of  Thrift  Supervision 

12CFRPart563e 

[Docitat  No.  93-234] 

RIN  1550-AA69 

Community  Reinvestment  Act 
Regulations 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  Office  of 
Thrift  Supervision,  Treasury  (OTS). 
ACTION:  Joint  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMIMARY:  The  Office  of  the  Comptroller 
of  the  Currency,  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision  (the  Federal 
financial  supervisory  agencies)  are 
extending  the  comment  period  until 
March  24, 1994,  for  their  joint  notice  of 
proposed  rulemaking  regarding  their 
regulations  concerning  the  Community 
Reinvestment  Act  (CRA)  published  on 
December  21. 1993. 
DATES:  Comments  must  be  received  by 
March  24, 1994. 

ADDRESSES:  OCC:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW., 
Washington.  DC  20219.  Attention: 
Docket  No.  93-19.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 

BOARD:  Comments  should  be 
directed  to:  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Docket  No.  R- 
0822.  20th  Street  and  Constitution 
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Avenue.  NW.,  Washington,  DC  20551. 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  Room  B-2222  of  the 
Eccles  Building  between  8:45  a.m.  and 
5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street,  NW.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  Room  MP-500  of  the  Martin  Building 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Boards  rules  regarding  the 
availability  of  information. 

FDIC:  Comments  should  be  directed 
to:  Robert  E.  Feldman,  Acting  Executive 
Secretary,  FDIC.  550  17th  Street,  NW., 
Washington,  DC  20429.  They  may  be 
hand  delivered  to  room  402, 1776  F 
Street.  NW.,  Washington,  DC  between 
8:30  a.m.  and  4:30  p.m.  on  business 
days.  They  may  be  sent  by  facsimile 
transmission  to  (202)  898-3838. 
Comments  will  be  available  for  public 
inspection  at  the  FDIC  Reading  Room 
#7118  at  550  17th  Street,  NW., 
Washington,  DC  between  9  a.m.  and 
4:30  p.m.  on  business  days. 

OTS:  Comments  should  be  directed 
to:  Director,  Information  Services 
Division,  Public  Affairs,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  Attention: 
Docket  No.  93-234.  These  submissions 
may  be  hand  delivered  to  1700  G  Street, 
NVV.  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Submissions  must  be  received  by 
5  p.m.  on  the  day  they  are  due  in  order 
to  be  considered  by  the  OTS.  Late-filed, 
misaddressed,  or  misidentified 
submissions  will  not  be  considered  in 
this  rulemaking.  Comments  will  be 
available  for  public  inspection  at  1700 
G  Street,  NW.,  from  1  p.m.  until  4  p.m. 
on  business  days.  Visitors  will  be 
escorted  to  and  from  the  Public  Reading 
Room  at  established  intervals. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Stephen  M.  Cross,  Deputy 
Comptroller  for  Compliance,  (202)  874- 
5216;  Matthew  Roberts,  Special 
Counsel,  Chief  Counsel's  Office,  (202) 
874-5200. 

BOARD:  Glenn  E.  Loney,  Associate 
Director,  Division  of  Consumer  and 
Community  Affairs,  (202)  452-3585; 
Scott  G.  Alvarez.  Associate  General 
Counsel,  Legal  Division,  (202)  452- 
3583;  Leonard  N.  Chanin,  Managing 
Counsel,  Division  of  Consumer  and 
Community  Affairs,  (202)  452-3667. 
FDIC:  Bobbie  Jean  Norris,  Deputy 
Director,  Office  of  Consumer  Affairs, 
(202)  898-6760;  Valerie  Thomas.    - 
Review  Examiner  (Compliance). 
Division  of  Supervision.  (202)  898- 


7155;  Ann  Loikow,  Counsel,  (202)  898- 
3796;  Sandy  Comenetz,  Counsel,  (202) 
898-3582.  Regulation  and  Legislation 
Section,  Legal  Division. 

OTS:  Timothy  R.  Bumiston,  Deputy 
Assistant  Director  for  Policy,  (202)  906- 
5629;  Theresa  A.  Stark,  Program 
Analyst,  Specialized  Programs,  (202) 
906-7054;  Lewis  A.  Segall,  Senior 
Attorney,  Legal  Policy  Division.  Chief 
Counsel's  Office,  (202)  906-6648. 

SUPPLEMENTARY  INFORMATION:  The  joint 
notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  21,  1993  (58  FR  67466),  and 
comments  were  to  be  received  by 
February  22,  1994.  The  new  deadline  for 
submission  of  comments  is  March  24, 
1994. 

The  agencies  believe  that  additional 
time  for  comment  is  warranted  due  to 
the  magnitude  of  the  proposed  changes, 
the  complexity  of  the  issues,  the  level  of 
interest  in  the  subject,  and  delays  posed 
by  the  holiday  season.  The  agencies  are 
nonetheless  pleased  with  the  volume  of 
comment  received  to  date  and  believe 
that  further  comment  will  contribute 
measurably  to  improvements  in  the  final 
rule.  Therefore,  the  agencies  have 
determined  that  it  is  appropriate  to 
extend  the  comment  period  fonan 
additional  30  days.  This  additional  time 
should  allow  commenters  adequate  time 
fully  to  analyze  and  to  respond  to  the 
proposal. 

All  interested  persons  are  invited  to 
submit  comments  during  this  period. 

Dated:  January  25, 1994. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  the  Federal  Reserve 
System. 

Dated:  January  25, 1994. 
William  W.  Wiles, 

Secretary: 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  27th  day  of 
January,  1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Acting  Executive  Secretary. 

Dated:  January  25,  1994. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director. 
[FR  Doc.  94-2371  Filed  2-2-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pari  39 

[Docket  No.  9^-NM-183-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTJON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
currently  requires  inspecting  to  detect 
cracking  in  certain  lower  lobe  lap  joints, 
and  repair,  if  necessary;  reporting  any 
findings  of  discrepancies;  replacing 
certain  countersunk  fasteners  with 
protruding  head  fasteners;  and  verifjing 
that  the  airplanes  do  not  have  certain 
countersunk  fasteners.  This  action 
would  increase  the  area  to  be  inspected, 
delete  the  reporting  requirement,  and 
expand  the  applicability.  This  proposal 
is  prompted  by  reports  of  fuselage  skin 
cracking  in  certain  areas  and  findings  of 
additional  countersunk  fasteners.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  the  fuselage. 

DATES:  Comments  must  be  received  by 
March  30.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
183-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206)  227-1181. 
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SUPPLEINENTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Oocket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FA^^  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-183-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-183-AD,  1601  Lind  Avenue, 
S\V..  Renton,  Washington  98055-4056. 

Discussion 

On  December  19.  1989,  the  FAA 
issued  AD  90-01-07.  Amendment  39- 
6440  (55  FR  255,  January  4. 1990). 
applicable  to  Boeing  Mode!  747  series 
airplanes,  having  line  numbers  201 
through  765,  inclusive,  to  require: 

1.  Repetitively  inspecting  to  detect 
cracking  in  certain  lower  lobe  lap  joints, 
and  repair,  if  necessary; 

2.  Reporting  any  Tuidings  of 
discrepancies; 

3.  Replacing  certain  countersunk 
fasteners  with  protruding  head 
fasteners;  and 

4.  Verifjing  that  airplanes  do  not  have 
certain  countersunk  fasteners. 

That  action  was  prompted  by  reports 
of  cracking  in  the  lap  joint  of  stringer  34 
near  the  interface  with  the  wing-to-body 
fairing.  The  requirements  of  that  AD  are 
intended  to  prevent  in-fligbt 


depressurization  due  to  undetected 
cracks  in  the  skin  of  the  airplane. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  additional  reports  of 
cracking  in  the  upper  row  of 
countersimk  fasteners  in  the  lap  splice 
in  the  area  adjacent  to  the  wing-to-body 
fairing  intersection  on  Model  747  series 
airplanes.  Additionally,  several 
airplanes  were  found  to  have  more  than 
the  necessary  number  of  countersunk 
fasteners,  which  were  installed  during 
production  at  the  upper  row  of  the  lap 
splice  at  stringer  34.  These  countersunk 
fasteners  were  found  in  the  upper  row 
of  fasteners  in  the  lap  splice  near  the 
wing-to-body  fairing  and  skin 
intersection  between  body  station  (BS) 
768  and  the  circumferential  skin  joint  at 
BS741. 

Cracking  in  locations  where 
countersunk  fasteners  were  installed,  if 
not  corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53A2312, 
Revision  2,  dated  October  8,  1992,  that 
describes  procedures  for  visually 
inspecting  to  determine  the  number  of 
countersunk  fasteners  in  the  upp>er  row 
of  the  lap  splice. 

If  more  than  the  necessary  number  of 
countersunk  fasteners  were  installed 
during  production,  this  service  bulletin 
specifies  conducting  an  external  high 
frequency  eddy  current  (HFEC) 
inspection  to  detect  cracking  in  the  skin 
lap  splices  at  the  wing-to-body  fairing 
intersection  where  countersunk 
fasteners  were  found  in  the  upper  row 
of  fasteners.  If  cracking  is  found,  the 
service  bulletin  describes  procedures  for 
modifying  the  locations  where 
countersunk  fasteners  were  found  by 
replacing  the  countersunk  fasteners 
with  oversized  protruding  head 
fasteners  and  repairing  the  skin.  These 
actions  were  accomplished,  prior  to 
delivery,  on  airplanes  having  line 
numbers  815  through  919,  inclusive. 

If  the  proper  number  of  countersunk 
fasteners  wore  installed  during 
production,  repetitive  inspections  are 
specified  in  the  service  bulletin  until 
the  locations  where  countersunk 
fasteners  were  installed  have  been 
modified. 

The  service  bulletin  describes 
procedures  for  eventual  modification  of 
all  airplanes  at  the  location  where 
countersunk  fasteners  were  installed, 
and  repetitive  inspections  following 
modification. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  90-01-07  to: 


1.  Continue  to  require  inspections  to 
detect  cracking  in  certain  lower  lobe  lap 
joints,  and  repair,  if  necessary; 

2.  Require  visual  inspections  to 
determine  if  countersunk  fasteners  had 
been  installed  between  body  stations 
(BS)  741  and  1000  at  Stringers  (S-)34L. 
S-.34R.  S-39L,  S-39R,  and"S-44L,  S- 
44R,  and  between  BS  1480  and  1741  at 
S-34L,  S-34R,  S-40L,  and  S-40R  on 
airplanes  having  line  numbers  201 
through  814,  inclusive; 

3.  Require  HFEC  inspections  to  detect 
cracking  at  all  locations  where 
countersunk  fasteners  were  found  in  the 
upper  row  of  the  lap  splice,  and  repair, 
if  necessary;  and 

4.  Require  modification  of  all 
locations  where  countersunk  fasteners 
were  found. 

Although  the  actions  and  compliance 
times  of  this  proposed  AD  would  differ 
from  the  manufacturer's 
recommendations  specified  in  the 
service  bulletin,  the  actions  themselves 
would  be  required  to  be  accomplished 
in  accordance  with  the  procedures  of 
the  service  bulletin  described 
previously. 

There  are  approximately  723  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  183  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD. 

The  inspections  that  were  previously 
required  by  AD  90-0 1-C 7,  and  retained 
in  this  AD,  take  approximately  14 
workhours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  S55  per  work 
hour.  Based  on  these  figures,  ihe  total 
cost  impact  of  these  inspection 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $140,910  or 
$770  per  airplane,  per  inspection  cvcle. 

The  additional  new  inspections  that 
would  be  required  by  this  AD  would 
take  approximately  82  work  hours  per 
airplane  to  accomplish,  r.t  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
these  inspection  requi-'-ements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$825,330.  or  $4,510  per  airj.i.ine 

The  modification  required  hy  this  AD 
would  take  approximately  124  work  • 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  parts  would  be  nominal  in 
cost.  Based  on  these  figures,  the  total 
cost  impact  of  the  modification 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,248,060, 
or  56,820  per  airplane. 

Based  on  the  above  figures,  the  total 
cost  impact  of  the  inspection  and 
modification  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$2,214,300,  or  $11,407  per  airplane. 
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This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  FAA  recognizes  that  the  proposed 
modification  would  require  a  large 
number  of  work  hours  to  accomplish. 
However,  the  20,000-flight  cycle 
compliance  time  specified  in  paragraph 
(j)  of  this  proposed  AD  should  allow 
ample  time  for  the  modification  of  all 
locations  where  countersunk  fasteners 
were  found  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EMDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  r.cpy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locatioi:  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  App.  1.154(d),  1421 
and  1423;  49  US.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6440  (55  FR 
255,  January  4.  1990),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  93-NM-183-AD.  Supersedes 
AD  90-01-07.  Amendment  39-6440. 

Applicability:  Model  747  series  airplanes, 
having  line  numbers  201  through  814 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  90-01- 

07,  Amendment  39-6440 

la)  For  airplanes  having  line  numbers  201 
through  765:  Conduct  a  high  frequency  eddy 
current  (HFTC)  inspection  to  detect  cracking 
of  the  lower  lobe  lap  joints  in  the  vicinity  of 
the  wing-to-body  fairing  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2312, 
dated  June  12,  1989;  or  Revision  1,  dated 
March  29, 1990:  or  Revision  2.  datnd  October 

8,  1992;  at  the  time  specified  in  paragraph 
(a)(1).  (a)(2).  (a)(3).  or  {a)(4)  of  this  AD.  as 
applicable.  Repeat  this  inspection  thereafter 
at  intervals  not  to  exceed  4.000  landings  until 
the  inspection  required  by  paragraph  (e)  of 
this  .\D  is  accomplished. 

(1)  For  airplanes  that  have  accumulated 
less  than  1 1 .200  total  landings  as  of  February 
5,  1990  (the  effective  date  of  AD  90-01-07): 
Prior  to  the  accumulation  of  1 1  .OOO  landings 
or  within  the  next  1,000  landings  after 
February  5. 1990.  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 

11.200  or  more  total  landings  but  less  than 

15.201  total  landings  as  of  February  5.  1990 
(the  effective  date  of  AD  90-01-07):  Within 
the  next  1.000  landings  after  February  5, 
1990.  or  prior  to  the  accumulation  of  15.500 
total  landings,  whichever  occurs  earlier. 

(3)  For  airplanes  that  have  accumulated 
15,201  or  more  total  landings  but  less  than 
18.200  total  landings  as  of  February  5.  1990: 
Within  the  next  300  landings  after  February 
5, 1990.  or  prior  to  the  accumiilption  of 
18.250  total  landings,  whichever  occurs 
earlier. 

(4)  For  airplanes  that  have  accumulated 
18.200  or  more  landings  as  of  February  5. 
1990:  Within  the  next  50  landings  after 
Februarys.  1990. 

(b)  For  airplanes  having  line  numbers  201 
through  765:  Accomplish  the  requirements  of 
pafHgraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1  j  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2312, 
dated  June  12, 1989;  or  Revision  1,  dated 
March  29. 1990;  or  Revision  2.  dated  October 
8.  1992. 

(2)  Prior  to  the  accumulation  of  20.000 
total  landings  or  within  the  next  3.000 
landings  after  February  5. 1990  (the  effective 
date  of  AD  90-01-07),  whichever  occurs 
later,  modify  the  airplane  by  replacing 
countersunk  fasteners  in  the  upper  row  of  the 
lower  lot)e  lap  joints  in  the  vicinity  of  the 
wing-to-body  fairing  with  protruding  head 
fasteners,  in  accordance  with  the  procedures 
described  in  the  Boeing  Alert  Service 


Bulletin  747-53A2312.  dated  June  12, 1989; 
or  Revision  1,  dated  March  29,  1990;  or 
Revision  2.  dated  October  8, 1992. 

(c)  For  purposes  of  complying  with 
paragraphs  (a)  and  (b)  of  this  AD.  the  number 
of  landings  may  be  determined  to  equal  the 
number  of  pressurization  cycles  where  the 
cabin  pressure  differential  was  greater  than 
2.0p.s.i. 

(d)  For  Model  747SR  airplanes  only:  Based 
on  continued  mixed  operation  of  lower  cabin 
differentials,  the  inspection  and  modification 
compliance  times  specified  paragraphs  (a) 
and  (b)  of  this  AD  may  be  multiplied  by  a  1.2 
adjustment  factor. 

New  Requirements  of  This  AD 

(e)  Prior  to  the  accumulation  of  1 1 ,000  total 
landings,  or  within  1.000  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  3.000  landings  prior  to  the  effective 
date  of  this  AD.  conduct  a  visual  inspection 
to  determine  if  countersunk  fasteners  have 
been  installed  in  the  area  defined  in  either 
paragraph  (e)(1)  or  (e)(2).  as  applicable,  in 
accordance  with  the  procedures  descril)ed  in 
Boeing  Service  Bulletin  747-53A2312. 
Revision  2,  dated  October  8.  1992. 
Accomplishment  of  this  inspection 
terminates  the  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  Model  747-100.  -200.  -300.  -400. 
and  747SR  series  airplanes:  From  body 
stations  (BS)  741  to  1000  at  Stringers  (S-)34L. 
S-34R.  S-39L.  S-39R.  S-44L.  and  S-44R. 
and  from  BS  1480  to  1741  at  S-34L.  S-34R. 
S-40L.  and  S-40R. 

(2)  For  Model  747SP  series  airplanes:  From 
BS  520  to  1000  at  S-34L.  S-34R.  S-39L.  S- 
39K.  S-44L.  and  S-44R.  and  from  BS  1480 

to  1741  at  S-34L,  S-34R.  S-40L.  and  S-40R. 

(f)  If  no  countersunk  fastener  is  found  in 
the  upper  row  of  the  lap  splice,  no  further 
action  is  required  by  this  AD. 

(g)  If  any  countersunk  fastener  is  found  in 
the  upper  row  of  the  lap  splice,  prior  to 
further  flight,  perform  an  HFEC  inspection  to 
detect  cracking  at  all  Iw^tions  where 
countersunk  fasteners  were  found,  in 
accordance  with  the  procedures  descrilied  in 
Boeing  Service  Bulletin  747-53A2312, 
Revision  2.  dated  October  8. 1992. 

(h)  If  no  cracking  is  detected  during  any 
inspection  required  by  paragraphs  (g),  (h),  (i), 
and  (k)  of  this  AD.  at  any  location  where  a 
countersunk  fastener  was  found,  thereafter 
repeat  the  inspection  at  intervals  not  to 
exceed  4.000  landings,  in  accordance  with 
the  pro<:edures  described  in  the  Boeing 
Service  Bulletin  747-53A2312.  Revision  2. 
dated  October  8.  1992. 

(i)  If  cracking  is  detected  during  any 
insfwction  required  by  paragraphs  (g).  (h),  (i), 
and  (k)  of  this  AD,  at  any  location  where  a 
countersunk  fastener  was  found,  prior  to 
further  flight,  repair  and  modify  that  lap  joint 
in  accordance  with  Boeing  Service  Bulletin 
747-53A2312.  Revision  2.  dated  October  8. 
1992. 

(j)  Prior  to  Ae  accumulation  of  20.000  total 
landings  or  within  1 .000  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  modify  all  locations  where  countersunk 
fasteners  were  found,  in  accordance  with  the 
procedures  descrit)ed  in  Boeing  Service 
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Bulletin  747-53A2312,  Revision  2,  dated 
October  8, 1992.  For  purposes  of  complying 
with  the  requirements  of  this  paragraph, 
locations  that  were  previously  nnxlified.  in 
accordance  with  paragraph  (b)  of  this  AD,  do 
not  need  to  be  modified  again. 

(k)  Prior  to  the  accumulation  of  10.000 
total  landings  following  modification  of  the 
locations  where  countersunk  fasteners  were 
installed,  perform  an  HFEC  inspection  at  all 
locations  where  countersunk  fasteners  were 
found,  and  thereafter,  repeat  this  insjjection 
at  intervals  not  to  exceed  4.000  landings,  in 
accordance  with  the  procedures  described  in 
Boeing  Service  Bulletin  747-53A2312, 
Revision  2,  dated  October  8, 1992. 

(1)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  OfTice  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note:  Information  concerning  the  e.xistence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
o]perate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  January 
28.1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  94-2410  Filed  2-2-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  11  and  381 

[Docket  No.  RU93-7-000] 

Charges  and  Fees  for  Hydroelectric 
Projects 

January  26, 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  niiemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
inviting  comments  on  whether  it  should 
revise  its  regulations  governing  the 
assessment  of  annual  charges  for  the 
administration  of  Part  I  of  the  Federal 
Power  Act  and  if  so,  what  changes 
might  be  appropriate.  One  alternative 
that  the  Commission  is  considering  is  to 
allocate  the  annual  charges  for 
administrative  costs  among  a  single 
class  of  licensees  and  exemptees,  based 


on  the  respective  capacity  of  each 
hydropower  project  as  measured  in 
kilowatts,  with  a  minimum  and 
ma.ximum  charge,  and  with  the 
assessments  to  commence  at  the  same 
time  as  the  commencement  of  project 
construction.  To  ameliorate  the 
potential  impact  on  licensees  and 
exemptees,  this  alternative  would 
include  a  transition  period  of  several 
years  for  phasing-in  the  changes.  Other 
alternatives  would  include,  but  would 
not  be  limited  to,  retention  of  the 
current  distinction  between  municipal 
and  non-municipal  licensees  including 
retention  of  the  different  formulae  by 
which  their  respective  annual  charges 
are  allocated. 

DATES:  Comments  are  due  on  or  before 
April  4. 1994. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  must  be  filed.  All 
filings  should  refer  to  Docket  No. 
RM93-7-000  and  should  be  addressed 
to:  Ofiice  of  the  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Smoler,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  (202)  208- 
1269. 

SUPPLEMENTARY  INFORMATWN:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street. 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1379.  To, 
access  QPS,  set  your  communications 
software  to  use  300. 1200.  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  room  3104.  941 
North  Capitol  Street  NEL.  Washington. 
DC  20426. 


I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  invites 
comments  on  whether  it  should  revise 
its  regulations  governing  the  assessment 
of  annual  charges  for  the  administration 
of  Part  I  of  the  Federal  Power  Act 
(FPA),i  and  if  so,  what  changes  might  be 
appropriate.  One  alternative  that  the 
Commission  is  considering  is  to  allocate 
the  annual  charges  for  administrative 
costs  among  a  single  class  of  licensees 
and  exemptees,  based  on  tl)e  respective 
capacity  of  each  hydropower  project  as 
measured  in  kilowatts,  with  a  minimum 
and  maximum  charge,  and  with  the 
assessments  to  commence  at  the  same 
time  as  the  commencement  of  project 
construction.  To  ameliorate  the 
potential  impact  on  licensees  and 
exemptees,  this  alternative  would 
include  a  transition  period  of  several 
years  for  phasing-in  the  changes.  Other 
alternatives  would  include,  but  would 
not  l)e  limited  to.  retention  of  the 
current, distinction  between  municipal 
and  non-municipal  licensees  including 
retention  of  the  different  formulae  by 
which  their  respective  annual  charged 
are  allocated. 

II.  Public  Reporting  Burden 

Under  the  current  regulations,  major 
non-municipal  licensees  file  annual 
reports  containing  data  on  their  electric 
generation  during  the  prior  fiscal  year. 
If  adopted,  one  ahernative  of  the 
regulations  discussed  herein  would 
eliminate  that  reporting  burden. 

III.  Background 

The  Commission  is  required  by 
section  10(e)(1)  of  the  FPA  ^  to  collect 
annual  charges  from  licensees  for  the 
cost  of  administering  Part  I  of  iht?  FPA. 
Part  11  of  the  Commission's 
regulations'  provides  the  manner  in 
which  licensees  are  charged  for  such 
costs.  Prior  to  the  adoption  of  the 
current  regulations  in  1958  and  1963, 
administrative  charges  were  not  based 
on  the  actual  costs  of  the  government, 
but  were  in  the  nature  of  set  fees  that 
were  billed  for  a  calendar  year.*  Under 
the  current  regulations,  the 
reimbursable  costs  are  determined  on  a 
fiscal  year  basis. 


1 16  U.S.C.  792-623b. 

3 16  U.S.C.  803(e)(1). 

'  18  CFR  pin  11. 

'The  present  system  of  basing  the  annual  charges 
on  actual  costs  was  adopted  in  Order  No.  205. 19 
F.P.C  907  (1958)  (with  respect  to  municipal 
licensee*  only),  and  in  Order  No.  272.  30  F.P.C 
1333  (1963)  (all  other  licensees):  see  also  Order  No. 
272A,  31  F.P.C.  1555  (1964). 
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Section  3401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (0BRA)5 
requires  the  Commission  to  recover  all 
of  its  costs  for  the  fiscal  year  through 
annual  cliarges  and  fees.^  The  annual 
charges  assessed  pursuant  to  OBRA  are 
based  on  an  estimate  of  the 
Commission's  current-fiscal-year  costs, 
with  subsequent  adjustments  based  on 
actual  costs.7  Pursuant  to  OBRA.  the 
Commission  collects  annual  charges  to 
recover  the  costs  of  administering  parts 
II  and  III  of  the  FT  A,  as  well  as  the  costs 
the  Commission  incurs  in  administering 
the  Natural  Gas  Act.  the  Natural  Gas 
Policy  Act.  and  the  Interstate  Commerce 
Act.  In  tills  regard,  we  note  that  section 
3401(a)(2)  of  OBRA  provides  that  "(t]he 
provisions  of  this  subtitle  shall  not 
affect  the  authority,  requirements, 
exceptions,  or  limitations  in  sections 
10(e)  and  30(e)  of  the  Federal  Power 
Act." 

IV.  Discussion 

A.  AHocction  Among  Different  Classes 
of  Licensees 

The  existing  §  11.1  provides  three 
different  allocation  formulae  for  three 
different  classes  of  licensees.  For  non- 
municipal  licensees  of  projects  of  more 
than  2,000  horsepower  of  installed 
capacity.  §  11.1(a)  sets  forth  an 
allocation  formula  that  is  based  on  a 
combination  of  the  project's  authorized 
installed  capacity  and  the  energy 
actually  generated."  For  municipal 
licensees  of  projects  of  more  than  2,000 
horsepower,  §  11.1(b)  sets  forth  an 
allocation  formula  based  solely  on 
capacity.'  For  all  licensees  (both 
municipal  and  non-municipal)  of 
projects  of  2,000  horsepower  or  less  of 
installed  capacity.  §  11.1(c)  specifies  an 
annual  charge  of  five  cents  per 
horsepower,  with  a  m.ini."u;m  charge  of 
$3  per  year.'" 


'  Pub.  L  No.  99-509,  Title  HL  Sublille  E.  sec 
3-;01  (1986)  (codified  at  42  U.S.C.  7178).  OBRA  is 
implemented  in  Part  382  of  the  Conunission's 
R<^gulations,  18  CFR  Part  382. 

«See  Joint  Explanaton.'  Statement  of  the 
Cominittee  of  Conference  to  Accompany  H.R.  5300 
(Conference  Report).  Hit.  Rep.  No.  1012.  99th 
Conij..  2d  Sess.  238,  reprinted  in  1986  U.S.C.C.A.N. 
3607,  3883. 

'  The  procedure."!  for  estimating  the  costs  and  later 
adjusting  the  assessments  are  described  in  Order 
No.  472.  52  FR  18201  (May  14.  1987).  FERC  Stats. 
&  Regs.  (Regulations  Preambles  1986-1990) 
^  30.746  at  pp.  30.612  and  30.616-17. 

»The  capacity  is  currently  measured  in 
horsepower,  while  the  generation  is  measured  in 
kilowatt-hours.  The  allocation  for  pumped  storage 
projects  is  based  solely  on  capacity. 

'The  capacity  is  currently  measured  in 
horsepower. 

""As  noted  above,  the  present  allocation  formulae 
were  adopted  in  Order  No.  205. 19  FJ'.C.  907  (1958) 
and  Order  No.  272.  30  F.P.C.  1333  (1963). 


The  Commission  believes  that  the 
process  of  collecting  data  and  assessing 
charges  could  be  conducted  more 
efficiently  if  the  allocation  were  based 
on  a  single  formula,  and  questions 
whether  any  presently-valid  purpose  is 
served  by  perpetuating  the  divei;gent 
formulae.  Therefore,  one  alternative  the 
Commission  is  considering  is  to  use  the 
same  formula  to  allocate  the  annual 
charges  among  a  single  pool  of  licensees 
that  includes  both  municipal  licensees 
[i.e.,  those  who  are  not  fully  exempt 
from  armual  charges)  and  non- 
municipal  licensees,  as  well  as  minor 
licensees  and  (as  discussed  below) 
exemptees.  One  variation  of  that 
alternative  is  to  base  that  formula 
entirely  on  authorized  installed 
capacity.  Another  variation  would  be  to 
base  the  formula  entirely  on  generation. 
A  third  alternative  would  be  to  base  it 
on  a  combination  of  capacity  and 
generation. 

We  recognize  that  using  the  same 
formula  to  allocate  the  annual  charges 
among  a  single  pool  of  licen.sees  (and 
exem.ptees)  would  cause  a  large 
increase,  both  in  total  dollars  and 
percentage,  that  major  municipal 
licensees  as  a  group  experience.  We 
solicit  comment  on  this  impact.  One 
approach  the  Commission  could 
consider  fdiscussed  below)  would  be 
the  adoption  of  a  three-year  transition 
period  for  phasing  in  the  resulting  cost 
changes. 

Changing  the  allocation  formula  from 
a  mix  of  capacity  and  generation  to 
capacity  alone  would  reduce  the 
Commission's  administrative  burden  as 
well  as  the  reporting  requirements  of 
major  non-municipal  licensees.  Under 
the  current  system,  the  Commission 
obtains  annual  generation  data  from 
non-municipal  project  operators;  delays 
in  providing  this  information  to  the 
Commission  complicate  the  billing 
process.  By  using  authorized  installed 
capacity  exclusively,  the  Commission 
would  always  have  the  apportionment 
data  on  hand  and  the  calculation  of  the 
bills  would  be  simplified. 

The  Commission  is  also  considering 
alternative  formulae,  such  as  an 
allocation  based  in  whole  or  in  part  on 
generation  measured  in  kilowatt  hours. 
In  this  regard,  the  Commission  notes 
that  the  annual  charges  it  assesses 
pursuant  to  OBRA  are  all  allocated 
among  the  regulated  entities  piursuant  to 
a  formula  based  on  an  appropriate 
measure  of  volume  rather  than  on  a 
measure  of  capacity.  OBRA  requires  the 
Commission  to  compute  those  annual 
charges  based  on  methods  which  the 
Commission  determines  to  be  "fair  and 


equitable."  "  Annual  charges  under 
Parts  II  and  HI  of  the  FPA  and  related 
statutes  are  apportioned  to  public 
utilities  based  on  the  data  they  submit 
with  respect  to  megawatt-hours  of 
adjusted  sales  for  resale  and  adjusted 
coordination  sales.' 2  Annual  charges 
under  the  Natural  Gas  Act  and  the 
Natural  Gas  Policy  Act  of  1978  and 
related  statutes  are  allocated  among 
natural  gas  pipeline  companies  based  on 
the  volumes  of  gas  sold  or  transported 
by  each  company."  Annual  charges 
under  the  Interstate  Commerce  Act  are 
allocated  among  oil  pipelines  based  on 
their  operating  revenues.'* 

With  respect  to  the  annual  charges  for 
the  administration  of  part  I  of  the  FPA 
pursuant  to  section  10(e)(1)  of  the  FPA. 
the  analog  to  allocation  of  the  annual 
charges  pursuant  to  OBRA  would  be  an 
allocation  scheme  based  on  the  electric 
energy  actually  generated  by  the  various 
licensed  and  exempted  hydropower 
projects  rather  than  on  their  respective 
capacity  to  so  generate.  We  are 
concerned,  however,  that  the  generation 
data  reporting  requirements  necessary  to 
implement  such  a  scheme  may  impose 
an  undue  burden  on  smaller  licensees 
and  exemptees.  Accordingly,  the 
Commission  invites  comment  on  the 
propriety  of  using  generation  data  rather 
than  authorized  capacity  as  the  basis  for 
allocating  the  charges,  and  on  whether 
such  a  scheme  would  be  unduly 
burdensome  on  some  or  all  licensees  or 
exemptees.  We  specifically  invite 
comment  from  municipal  and  minor 
licensees  as  to  whether  they  have 
equipment  for  measuring  generation  and 
whether  it  would  be  burdensome  to 
report  such  data  to  us. 

Another  alternative  that  the 
Commission  is  considering  to  simplify 
the  allocation  process  is  to  eliminate 
only  the  third  prong  of  the  formula,  and 
to  include  minor  licensees  in  the 
respective  allocation  formulae  for  major 
licensees.  In  other  words,  the  minor 
municipal  licensees  would  be  included 
in  the  same  allocation  formula  with  the 
major  municipal  licensees,  and  the 
minor  non-municipal  licensees  would 
be  included  in  the  same  allocation 
formula  with  the  major  non-municipal 
licensees.  The  Commission  could 
include  exemptees  in  the  same  manner. 
This  alternative  would  preserve  the 


II  See  Annual  Charges  Under  the  Omnibus 
Budget  Reconciliation  Act  of  1986.  Order  No.  472, 
FERC  Stats,  k  Regs.  (Regulations  Preambles)  1 
30.746  at  p.  30.610(1987). 

13  See  18  CFR  380.201.  It  also  contains  a 
comparable  provision  for  allocating  annual  charges 
among  power  marketing  agencies. 

I'See  18 CFR  380.202. 

'••See  18  CFR  380.203.  As  noted  below,  there  is 
a  maximum  charge. 
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existing  use  of  a  formula  based  on  a 
combination  of  capacity  and  generation 
to  determine  the  annual  charges  for  non- 
municipal  licensees,  and  of  a  formula 
based  solely  on  capacity  to  determine 
the  annual  charges  for  municipal 
licensees.  This  alternative  would  avoid 
the  large  increase,  both  in  total  dollars 
and  percentage,  that  m.aior  municipal 
licensees  as  a  group  would  experience 
under  a  single,  unified  formula. 

The  Commission  cof.id  provide  a 
transition  period  for  phasing  in  the 
assessments  foi  minor  licensees  and 
exemptees.  The  Commission 
specifically  invites  ( on^ment  from 
minor  licensees  and  ex^nnptees  on 
whether  such  a  transition  period  would 
be  helpful  or  approj.ri jte. 

In  this  regard,  the  Commission  notes 
that  the  current  sys(^m  of  categorizing 
municipal  and  non  municipal  projects 
separately  for  purposes  of  annual 
charges  produces  a  sizeable  disparity  in 
the  annual  charges  assessed  for  projects 
of  comparable  size  depending  on  their 
class  of  ownership.  The  disparity  is 
illustrated  by  the  data  in  the  table  in 
Appendix  A. 

Under  the  present  regulations,  and 
under  the  currently  prevailing  facts 
(which,  as  discussed  below,  can  be 
expected  to  change),  the  non-municipal 
licensees  are  assessed  a  substantially 
larger  annual  charge  per  kilowatt  of 
capacity  than  the  municipal  licensees. 
This  is  occurring  primarily  because  the 
bulk  of  the  Commission's  current 
licensing  activities  is  focused  on 
processing  applications  for  new  licenses 
for  projects  whose  original  licensees 
expired  in  1993.  Since  a  ~-^ 

disproportionate  number  of  these 
projects  are  owned  by  non-municipal 
licensees,  the  effect  of  segregating  out 
the  hours  ■^pent  on  those  applications  is 
to  allocate  more  of  the  annual  charges 
burden  to  the  non-municipal  licensees. 
In  other  words,  non-municipal  licensees 
as  a  group  are  paying  comparatively 
higher  annual  charges  today  than 
municipal  licensees  because  at  this  time 
the  non-municipal  licensees,  as  a  group, 
are  imposing  comparatively  greater 
regulator}'  costs. 

This  is  not  to  suggest,  however,  that 
the  disproportionate  charges  are  being 
assessed  only  to  the  non-municipal 
licensees  who  have  filed  pending 
applications  for  a  new  license  or  who 
are  presently  involved  in  compliance 
proceedings.  To  the  contrary,  the  annual 
charge  assessments  for  this  work  are 
allocated  among  all  of  the  non- 
municipal  licensees  as  a  class,  and  most 
of  those  licensees  are  neither  seeking  a 
new  license  nor  involved  in  a 
compliance  proceeding. 


Furthermore,  it  is  reasonable  to 
assume  that  in  some  future  year  the 
shoe  may  shift  to  the  other  foot.  On 
average,  over  time,  the  licenses  for 
municipal  projects  expire  at  the  same 
frequency  as  the  licenses  for  non- 
municipal  projects,  and  the  frequency  of 
compliance  proceedings  also  tends  to 
even  out.  Thus,  given  the  current 
concentration  of  resources  on 
processing  cases  involving  non- 
municipal  projects,  it  is  reasonable  to 
assume  that  eventually  some  years  will 
occur  in  which  there'will  be  an  equally 
disp.fopnrtionale  burden  of  annual 
cha.-ge  assessments  on  municipal 
projects  vis-a-vis  non-municipal 
projects.  The  net  effeci  of  the  present 
categorization  of  costs  according  to  the 
municipal/non-municipal  status  of  the 
project,  therefore,  is  not  to  permanently 
favor  either  one  class  or  the  other,  but 
to  create  swings — both  up  and  down — 
in  the  annual  charges  assessed  to  the 
two  classes,  depending  on  the  particular 
mix  of  the  Commission's  workload  in 
any  given  year.  The  Commission 
welcomes  comment  on  all  of  these 
matters. 

The  Commission  recognizes  the 
possibility  that  the  elimination  of 
generation  as  a  factor  might  have  a 
significant  impact  on  some  licensees, 
and  welcomes  comment  on  it.  The 
Commission  also  recognizes  that  the 
charges  for  minor  licensees  may 
increase  substantially,  but  believes  that 
the  current  charge  of  five/cents  per 
horsepower  has  been  so  l^eavily  eroded 
by  inflation  since  it  was  Adopted  in 
1963  as  to  have  been  renidered 
comparatively  meaningless:'' 

For  instance,  the  table  in  Appendix  A 
at  the  end  of  this  NOPR  shows  the 
following  illustrative  examples  of 
increases  in  annual  charges  for  minor 
licensees  from  the  1993  charge  to  the 
charge  that  would  result  from  the 
amendments  described  in  the 
Alternative  A  regulatory  text: 


Current 

Proposed 

Minor  licensee 

mettxxJ 

method 

charge 

charge, 
fourth  year 

Town  o( 

Rollingsford  ... 

S100 

51,697 

City  of  Marshal 

22 

367 

City  of  Lewiston 

67 

1.134 

STS  Hydro- 

power  Ltd 

75 

1,279 

John  A.  Oodson 

5 

100 

substantial  increases  in  some  licensees' 
annual  charges  that  would  result  from 
eliminating  this  distinction  are  reason 
enough  to  retain  the  distinction. 

The  Commission  recognizes  that,  in 
the  case  of  major  construction  projects, 
the  license  may  be  in  effect  for  several 
years  before  project  construction  is 
commenced  and  before  the  project 
commences  operation  and  goes  into 
service.  With  respect  to  non-municipal 
licensees,  annual  charges  are  payable 
each  year  from  the  date  of  issuance  of 
the  license  but  there  is  no  incoming 
stream  of  revenue  during  those  years 
because  no  power  is  being  generated. 
Municipal  licensees,  on  the  other  hand, 
do  obtain  an  exemption  from  annual 
charges  prior  to  and  during  the 
construction  period  because,  since  they 
are  not  generating  power  during  that 
period,  they  are  not  selling  power  for 
profit.  This  is  because  §  11.6(g)  of  the 
regulations  provides  a  complete 
exemption  from  certain  annual  charges 
when  a  municipal  project  is  under 
construction  and  not  generating  power, 
on  the  theory  that  the  project  is 
operating  without  profit  within  the 
meaning  of  the  municipal  exemption  in 
FPA  section  10(e). 

Under  the  various  regulatory  regimes 
discussed  herein,  the  Commission 
would  maintain  the  above-described 
exemption  from  annual  charges  with 
respect  to  municipal  projects  that  have 
not  yet  commenced  commercial 
operation.  In  addition,  the  Commission 
proposes  to  include  in  the  assessment 
formula  (whatever  it  may  be)  only 
licensed  and  exempted  projects  that 
have  already  been  constructed  or  whose 
construction  has  commenced.  Although 
framed  in  terms  of  all  projects,  as  a 
practical  matter,  because  of  the 
exemption  for  municipal  projects,  the 
change  would  primarily  affect  non- 
municipal  projects. 

We  believe  that  commencement  of 
construction  is  a  more  appropricfe 
determinant  than  completion  of 
construction,  for  two  reasons.  First  of 
all,  the  date  on  which  construction 
commenced  is  a  legally  precise, 
documented  date  "-'«  whereas  the  dale 
on  which  construction  is  completed  is 
not  defined  with  the  same  precision. 
Secondly,  it  is  our  understanding  that 
licensees  of  projects  under  construction 
can  draw  on  construction  loan  funds  to 
pay  the  annual  charges  whereas  such 


In  particular,  the  Commission 
welcomes  comment  on  whether  there 
are  distinctions  between  municipal  and 
non-municipal  projects  that  would 
justify  the  current  difference  in  their 
allocation  formulae  or  whether  the 


i»- "■Section  13  of  the  FPA  requires  that  the 
licensee  commence  construction  of  the  project 
within  fixed  time  periods  after  issuance  of  the 
license,  as  specified  in  section  13  and  the  license. 
Thus,  the  Commission  has  evolved  standards  for 
determining  the  precise  date  of  commencement  of 
construction,  and  the  hydropower  industry  is 
familiar  with  those  standards. 
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funds  may  not  be  available  prior  to  the 
commencement  of  construction. 

The  Commission  also  proposes  to 
establish  a  minimum  and  maximum 
annual  charge.  The  minimum  annual 
charge  would  be  $100."'  We  believe  that 
$100  is  a  reasonable  charge  for  a 
regulated  project  to  pay,  to  participate 
in  defraying  the  cost  of  administration 
of  the  hydropower  regulatory  program, 
regardless  of  how  small  the  project's 
capacity  may  be.'* 

The  Comrnission  also  proposes  to  set 
a  limit  on  annual  charges  so  that,  with 
respect  to  costs  incurred  by  the 
Commission,  no  licensee's  project 
would  be  required  to  pay  more  than  2.0 
percent  of  the  total  costs.  We  believe 
that  a  maximum  charge  is  appropriate  to 
avoid  having  a  small  number  of  projects 
bearing  most  of  the  Commission's  costs 
of  administration.  The  proposed  limit  is 
modelled  after  the  formula  in 
§  382.203(b)  with  respect  to  annual 
charges  for  oil  pipelines.  The  maximum 
annual  charge  stated  therein  is  6.339 
percent  of  the  total  charges,  but  that 
figure  is  based  on  a  much  smaller 
number  of  significant  entities  (interstate 
oil  pipelines)  sharing  a  much  smaller 
total  cost. 

With  respect  to  a  minimum  charge, 
other  alternatives  would  be  to  waive 
charges  below  a  fixed  dollar  amount  or 
below  a  fixed  capacity.  With  respect  to 
a  maximum  charge,  different 
percentages  could  be  used  for  the 
ceiling.  If  the  formula  were  to  be  based 
solely  on  capacity,  another  alternative 
would  be  to  have  a  50  percent  discount 
for  all  authorized  capacity  above  a 
prescribed  ceiling  [e.g.,  500  megawatts). 
In  this  example,  if  a  project  had  an 
authorized  capacity  of  1000  megawatts, 
it  would  be  counted  in  the 
iiOporiionment  formula  as  750 
megawatts  (all  of  the  first  500  megaw^atts 
plus  half  of  the  second  500  megawatts). 
The  Commission  invites  comments  on 
these  and  other  potential  alternatives. 

The  Commission  notes  that  adoption 
of  some  of  the  alternatives  discussed 
herein  might  increase  the  annual 
charges  for  certain  pumped  storage 
projects.  Nevertheless  there  are  other 
features  (such  as  the  start-of- 
construction  date  and  the  maximum 
charge)  that  would  benefit  some 
pumped  storage  projects,  to  the  extent 
that  large  pumped  storage  projects  have 
extended  design  and  construction 


"Under  certain  circunistances  (e.g.. 
commencement  of  construction,  or  transfer  or 
termination  of  a  license  during  a  fiscal  year)  the 
minimum  charge  would  be  prorated. 

>■  In  the  event  that  a  municipal  licensee  was 
entitled  to  a  partial  exemption  from  annual  charges, 
the  exemption  could  reduce  its  charge  below  the 
Si  00  minimum. 


periods  and  comparatively  massive 
capacity. 

We  have  included  in  this  notice  of 
proposed  rulemaking  two  alternative 
examples  of  the  regulatory  text  that 
might  be  used  to  implement  the  various 
alternative  proposals  discussed  herein. 
The  "Alternative  A"  regulatory  text  is 
based  on  the  allocation  of  all  of  the 
annual  charges  among  a  single  class  of 
licensees  and  exemptees,  including  all 
major  and  minor  municipal  and  non- 
municipal  Ucensees  and  all  exemptees. 
The  allocation  is  based  solely  on  the 
respective  capacity  of  each  hydropower 
project  as  measured  in  kilowatts. 

The  "Alternative  B"  regulatory  text 
retains  the  current  separate  categories 
and  formulae  for  major  municipal  and 
non-municipal  licensees.  Minor 
licensees  and  exemptees  would  be 
classified  with  the  comparable  groups  of 
major  licensees  and  their  charges  would 
be  assessed  pursuant  to  the  formulae 
currently  used  for  those  groups. 

Both  the  "Alternative  A  "  and 
"Alternative  B"  regulatory  texts 
implement  a  minimum  charge  of  $100 
and  a  maximum  charge  of  two  percent 
of  the  total  of  all  charges.  Under  both 
alternatives,  assessments  would  not 
commence  prior  to  the  commencement 
of  project  construction." 

B.  Transition  Arrangements 

While  the  Commission  believes  that 
many  of  the  regulatory  amendments 
discussed  above  would  in  the  long  run 
render  the  regulations  more  rational  and 
more  fair  and  equitable,  the  Commission 
also  recognizes  that  if  these 
amendments  were  to  be  adopted  en 
masse  at  a  single  stroke  they  might 
impose  significant  unanticipated 
burdens  on  some  licensees  and 
exemptees.  Therefore,  the  Commission 
proposes  a  three-year  transition  period 
for  phasing-in  some  of  the  changes  it 
might  adopt,  particularly  with  respect  to 
the  changes  described  in  the 
"Alternative  A"  regulatory  text. 

Charges  during  the  transition 
described  therein  would  be  calculated 
by  the  following  steps.  First,  the 
difference  between  a  project's  charge 
using  the  current  method  and  the 
proposed  method  would  be  divided  into 
fourths.  The  charge  for  the  first 
transition  year  would  be  the  current 
method  charge  plus  the  one-fourth 
increment.  (If  the  charge  is  reduced  in 
going  from  the  current  method  to  the 
proposed  method,  the  one- fourth 


increment  would  be  subtracted.)  20  The 
charge  for  the  second  transition  year 
would  be  the  current  method  charge 
plus  (or  minus)  the  two-fourths 
increment.  The  charge  for  the  third        , 
transition  year  would  be  the  current       ] 
method  charge  plus  (or  minus)  the 
three-fourths  increment.  The  charge  for 
the  fourth  year  would  be  calculated 
solely  by  the  proposed  method. 

The  charges  in  all  of  these  transition 
years,  however,  would  be  subject  to  the 
proposed  minimum  and  maximum 
charges.**  In  addition,  in  all  of  these 
transition  years,  charges  would  be 
assessed  only  with  respect  to 
hydropKJwer  projects  that  have  been 
constructed  or  whose  construction  has 
commenced. 22 

Finally,  as  discussed  above,  if  the 
major  changes  have  their  most 
significant  impact  only  on  minor 
licensees  and  exemptees,  a  transition 
period  could  be  established  solely  for 
those  entities. 

C.  From  Horsepower  to  Kilowatts 

As  discussed  above,  the  existing 
regulations  at  §  11.1  provide  different 
allocation  formulae  for  municipal  and 
non-municipal  projects  of  more  than 
2.000  horsepower  of  installed  capacity. 
Both  formulae,  however,  take  into 
account  a  project's  authorized  installed 
capacity  defined  in  terms  of 
horsepower. 

The  computation  of  a  project's 
capacity  in  terms  of  horsepower  likely 
arose  in  the  earlier  years  of  the 
Commission's  regulatory  oversight, 
when  the  then-existing  projects 
included  a  greater  percentage  of 
hydromechanical  equipment.23  Today, 


"Attached  to  this  NOPR  as  Appendices  A.  B  and 
C  are  three  tables  prepared  by  the  Commission's 
staff  which  shows  the  impact  that  some  of  the  ideas 
discussed  herein  might  have  on  the  annual  charges 
of  representative  licensees  and  exemptees. 


^In  order  to  avoid  any  net  increase  or  decrease 
in  the  total  of  all  charges  assessod  in  any  single 
year,  the  total  amount  of  the  reductions  in  the 
charges  must  be  matched  by  an  equal  amount  of 
"increases"  in  charges.  The  'increases."  however, 
would  in  fact  simply  be  a  partial  elimination  of  a 
reduction  that  would  otherwise  occur — to  balance 
the  elimination  of  part  of  an  actual  increase 
elsewhere  that  would  otherwise  occur. 

"Thus,  even  during  the  transition  prriod  the 
minimum  charge  would  be  JtOO  and  the  maximum 
charge  would  not  exceed  two  percent  of  the  total 
of  all  charges  assessed.  See  Appendices  A  and  B  for 
illustrative  examples. 

JiThe  regulatory  amendments  proposed  herein 
are  intended  to  be  purely  prospective  in  nature. 
Thus,  to  the  extent  that  any  licensee  has  obtained 
approval  for  an  installment  or  deferred  payment 
plan,  the  amendments,  if  adopted,  would  no< 
extinguish  that  licensee's  responsibility  to  pay 
whatever  amounts  were  assessed  under  the  existing 
regulations  even  if  such  amounts  have  been 
deferred  for  later  payment. 

»3ln  other  words,  horsepower  was  a  convenient 
measure  for  comparing  the  capacity  of  hydropower 
projects,  some  of  which  generated  electricity  and 
some  which  did  not.  In  rough  terms,  horsepower 
measures  the  weight  that  an  average  draft  horse  can 
pull  in  a  circular  path  around  a  roury  grinder.  The 
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however,  the  determination  of  a 
hydroelectric  project's  authorized 
capacity  is  generally  stated  in  terms  of 
kilowatts;  that  is  the  manner  in  which 
authorized  capacity  is  stated  in  the 
licenses.2*  In  fact,  the  Commission's 
staff  determines  a  project's  horsepower 
capacity  by  converting  kilowatts  into 
horsepower.  Therefore,  the  Commission 
proposes  to  revise  §  11.1  to  substitute 
kilowatts  for  horsepower  in  stating  a 
project's  authorized  installed  capacity- 

For  the  few  licensed  hydromechanical 
projects,  all  of  which  are  quite  small, 
the  Commission  would  impute  a 
kilowatt  figure  by  multiplying  these 
projects'  existing  horsepower  capacity 
by  three- fourths.  We  believe  that  using 
kilowatts  as  the  standard  and  converting 
the  few  hydromechanical  project 
capacities  into  an  imputed  kilowatt 
capacity  is  far  easier  than  converting  all 
of  the  hydroelectric  project  capacities 
from  kilowatts  to  horsepower. 

D.  The  Determination  of  Authorized 
Installed  Capacity 

Questions  have  occasionally  arisen  as 
to  how  to  define  "authorized  installed 
capacity."  What  if  the  capacity  of  the 
generator  exceeds  the  capacity  of  the 
turbine?  What  if  the  available  stream 
flow  is  insufficient  to  fully  utilize  the 
capacity  of  the  turbine  and  generator 
installed  in  the  project?  zs 

The  Commission  proposes  to  take  this 
t)Ccasion  to  clarify  the  concept  of 
"authorized  installed  capacity"  by 
defining  it.  The  authorized  installed 
capacity  would  be  expressed  in 
kilowatts,  and  would  be  the  lesser  of  the 
capacity  of  the  generator  or  the  turbine. 
Thus,  if  the  capacity  of  the  generator 
exceeded  the  capacity  of  the  turbine, 
then  the  capacity  of  the  turbine  would 
apply,  and  vice-versa.  The  availability 
of  stream  flow,  however,  would  not  be 
considered. 26 

The  capacity  would  be  based  on  the 
actual  power  of  the  equipment  in 
question  without  regard  to  whatever 
"nameplate"  rating  might  be  physically 
affixed  to  the  unit  (although,  with 
respect  to  a  new  or  unmodified  unit,  the 
"nameplate  rating"  may  well  coincide 
with  the  definition  proposed  herein).  If 
the  generator  or  turbine  are 


common  deHnition  in  the  United  States  is  that  one 
horsepower  is  equal  to  550  fool-pounds  per  second 
or  approximately  746  watts. 

»<The  exception  is  that  the  license  article  on 
annual  charges  states  the  capacity  in  horsepower. 

"  Such  situations  might  arise,  for  instance,  if  it 
were  cheaper  for  a  project  operator  to  purchase  an 
"off-the-shelf  or  a  used  generator  whose  capacity 
exceeded  the  capacity  of  the  turbine  or  the  stream 
flow  available  at  the  project  site. 

"The  proposed  rule  would  codify  the  policy 
articulated  in  Public  Utility  District  No.  2  of  Grant 
County,  Washington.  62  FERC  161.229  (1993). 


subsequently  modified,  such  as  by 
rewinding  the  generator,  the  capacity 
would  be  recalculated  accordingly. 

We  believe  that  the  proposed 
definition  provides  a  means  of 
determining  capacity  that  is  both 
workable  and  fair.  The  capacity  of  the 
generator  and  the  turbine  are  reasonably 
ascertainable,  and  do  not  involve  the 
potential  complexities  and  controversies 
inherent  in  determining  the  availability 
of  usable  stream  flow.  If  a  project 
operator,  for  whatever  reason,  chose  to 
purchase,  install  or  operate  equipment 
whose  capacity  exceeded  the  available 
stream  flow  needed  to  operate  it,  the 
operator  would  have  to  accept  the 
consequence  of  having  that  equipment's 
capacity  used  as  the  basis  for 
determining  the  project's  annual 
charges. 

E.  The  Five  Megawatt  and  Conduit 
Exemption  Costs 

Section  30  of  the  FPA  2?  provides  that 
the  Commission  may  exempt  from  the 
FPA's  licensing  provisions  any  facility 
(other  than  a  dam,  and  within  certain 
megawatt  limits)  which  is  constructed 
or  operated  to  generate  electric  power, 
if  the  facility  is  located  on  non-federal 
land  and  "utilizes  for  such  generation 
only  the  hydroelectric  potential  of  a 
manmade  conduit,  which  is  operated  for 
the  distribution  of  water  for  agricultural, 
mimicipal,  or  industrial  consumption 
and  not  primarily  for  the  generation  of 
electricity." 

Sections  405  and  408  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA),  as  amended  by  section  408  of 
the  Energy  Security  Act  of  1980,28 
provide  that  the  Commission  may 
exempt  from  the  FPA's  licensing 
requirements  small  hydroelectric  power 
projects  that  are  located  at  the  site  of  an 
existing  dam  (or  utilize  natural  water 
features  without  the  need  for  a  dam)  and 
that  have  a  proposed  installed  capacity 
of  five  megawatts  (MW)  or  less. 

The  Commission's  staff,  however, 
performs  similar  safety  and 
environmental  compliance  functions 
with  respect  to  hydroelectric  projects 
that  are  operated  pursuant  to  a  5  MW  or 
conduit  exemption  as  it  does  for 

[irojects  that  are  operated  pursuant  to  a 
icense.  The  Commission  also  incurs 
costs  in  processing  exemption 
applications.  Therefore,  as  a  matter  of 
poUcy,  the  Commission  believes  that  it 
would  be  appropriate  for  projects  that 
are  operated  pursuant  to  the  5  KfW 
exemption  to  share  the  cost  of  the 
Comihission's  application  and 
compliance  programs,  and  that  the  same 


principle  applies  as  well  with  respect  to 
conduit  exemptions. 

Section  10(e)  of  the  FPA  provides  that 
"the  hcensee  shall  pay  •  •  •  annual 
charges  *  *   *  for  the  costs  of  the 
administration  of  this  Part  *  *  *" 
(emphasis  added).  We  believe  that  this 
statutory  language  may  preclude 
imposition  of  annual  charges  on  5  MW 
and  conduit  exemptees  under  section 
10(e)  of  the  FPA.  It  is  arguable  that  such 
exemptees  could  not  be  construed  as 
"licensees"  within  the  meaning  of 
section  10(e).  The  Commission  believes, 
however,  that  it  has  the  legal  authority 
under  OBRA  to  assess  annual  charges  to 
exemptees,  29  and  proposes  to  do  so 
with  respect  to  both  the  5  MW  and  the 
conduit  exemptions.^ 

Finally,  pursuant  to  §  381.601,  the 
Commission  currently  imposes  a  filing 
fee  for  applications  for  a  5  MW 
exemption.  The  fee  is  based  on  the  cost 
of  processing  all  5  MW  exemption 
applications  received  each  year  divided 
by  the  number  of  applications  that  the 
Commission  has  completed  processing 
in  that  year.  At  present,  the  fee 
established  by  §  381.601  is  $21,620. 
Because  the  Commission  is  proposing  to 
assess  annual  charges  on  5  MW 
exemptees,  the  Commission  proposes  to 
delete  §  381.601  from  the  regulations." 

F.  Other  Revisions  to  Annual  Charges 

■-'.  Section  11.1(d)  currently  states  that 
the  minimum  annual  charge  for  projects 


"18U.S.C823a. 
"16 use.  2708. 


»  Section  3401  (a)  of  OBRA  provides  as  follows: 

(a)  In  General. — (1)  Except  as  provided  in 
paragraph  (2)  and  beginning  in  fiscal  year  1987  and 
in  each  fiscal  year  thereafter,  the  Federal  Energy 
Regulatory  Commission  shall,  using  the  provisions 
of  this  subtitle  and  authority  provided  by  other 
laws,  assess  and  collect  fees  and  annual  charges  in 
any  fiscal  year  in  amounts  equal  to  all  of  the  costs 
incurred  by  the  Commission  in  that  Hscal  year. 

(2)  the  provisions  of  this  subtitle  shall  not  affect 
the  authority,  requirements,  exceptions,  or 
limitations  in  sections  10(e)  and  30(e)  of  the  Federal 
Power  Act. 

Whereas  this  provision  makes  clear  that  OBRA 
does  not  authorize  the  collection  of  annual  charges 
from,  eg.,  municipal  licensees  who  qualify  for  an 
exemption  under  the  terms  of  section  10(e)  of  the 
Federal  Power  Act.  projects  under  exemptions  from 
licensing  are  not  subject  to  section  10(e),  and 
therefore  charging  them  under  OBRA  does  not 
affect  any  provision  of  section  10(e). 

Section  30(e)  of  the  Federal  Power  Act  requires 
the  Commission  to  collect  from  exemption 
applicants  and  certain  license  applicants,  on  behalf 
of  the  U.S.  Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  state  fish  and  wildlife 
agencies,  these  agencies'  project-specific  costs 
under  section  30(c)  (establishment  of  mandatory 
conditions  with  respect  to  fish  and  wildlife 
resources).  These  agencies  are  required  to  subtract 
from  their  section  10(e)  claims  the  money  they 
recover  under  section  30(e). 

soHolders  of  5  MW  and  conduit  exemptions 
would,  however,  be  able  to  apply  for  exemption 
from  annual  charges  based  on  their  municipal 
status. 

>•  The  Commission  does  not  impose  a  filing  fee 
for  conduit  exemptions. 
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involving  transmission  lines  will  be  S5. 
The  Commission's  current  practice, 
however,  is  to  state  that  charge  in  the 
articles  of  the  individual  licenses,  as 
appropriate.  Therefore,  we  propose  to 
conform  the  text  of  §  11.1(d)  to  that 
practice. 

In  its  current  form.  §  11.20  provides 
two  separate  deadlines  for  payment  of 
bills  for  annual  charges:  30  days  for 
headwater  benefits  bills  and  45  days  for 
other  annual  charges  bills.  The  purpose 
of  this  distinction  is  not  readily 
apparent.  Therefore,  the  Commission 
proposes  to  make  all  such  bills  payable 
upon  30  days  of  their  rendition. 

There  has  also  been  some  confusion 
over  the  procedures  that  a  licensee 
should  follow  if  it  believes  that  the  bill 
is  incorrect.  The  proposed  new  §  11.20 
provides  for  licensees  to  file  an  appeal 
of  the  bill  to  the  Commission's  Chief 
Financial  Officer.  All  decisions  of  the 
Chief  Financial  Officer  on  appeals 
would  be  subject  to  rehearing  by  the 
Commission  pursuant  to  §  385.713.  This 
would  essentially  codify  the  current 
informal  practice.  Most  billing  disputes 
involve  mathematical  calculations  that 
can  be  readily  resolved  by  discussion 
with  the  Commission's  staff  without  the 
need  for  a  formal  request  to  the 
Commission  for  rehearing. 

The  bill  would  still  have  to  be  paid 
within  30  days  of  its  rendition  in  order 
to  avoid  the  assessment  of  penalty 
payments  under  §  11.21,  but  if  a  timely 
appeal  or  request  for  rehearing  is  filed 
the  bill  could  be  paid  under  protest  and 
subject  to  refund.  This  provision  would 
codify  the  Commission's  current 
practice. 

As  currently  in  effect,  §  11.6(i) 
requires  that  applications  for 
exemptions  from  payment  of  annual . 
charges  "shall  be  prepared  on  forms 
prescribed  by  the  Commission  •  *  *." 
Inasmuch  as  the  Commission  does  not 
currently  prescribe  such  forms,  the 
reference  to  such  forms  will  be  deleted. 

We  also  propose  to  add  a  sentence  at 
the  end  of  §  11.6(i)  to  clarify  that  bills 
for  annual  charges  can  be  paid  under 
protest  and  subject  to  refund  in  the 
event  that  an  application  for  an 
exemption  from  payment  is  pending 
when  the  bill  becomes  payable.  This 
provision  would  codify  the 
Commission's  current  practice. 

V.  Regulatory  Flexibility  Certification 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  '2  generally  requires  a  description 
and  analysis  of  proposed  regulations 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities.33  Pursuant  to  section  605(b)  of 
the  RFA,  the  Commission  hereby 
certifies  that  the  regulations  proposed 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Environmental  Statement 

Issuance  of  this  notice  of  proposed 
rulemaking  does  not  constitute  a  major 
federal  action  having  a  significant 
adverse  impact  on  the  quality  of  th|i 
human  environment  under  the — 
Commission's  regulations  implementing 
the  National  Environmental  Policy 
Act.^*  The  regulations  proposed  herein 
are  procedural  in  nature  and  therefore 
fall  within  the  categorical  exemptions 
provided  in  the  Commission's 
regulations.  Consequently,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  is  required. -'^ 

VII.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  at  5  CFR 
1320.13  require  that  OMB  approve 
certain  information  and  recordkeeping 
requirements  imposed  by  an  agency. 
The  information  collection  requirements 
that  would  be  deleted  by  this  proposed 
rule  are  contained  in  FERC-583 
"Annual  Kilowatt  Generating  Report 
(Annual  Charges)"  (1902-0136).  The 
Commission's  Financial  Services 
Division  uses  the  data  for  determination 
of  the  amount  of  annual  charges  to  be 
assessed  licensees  for  reimbursable 
government  administrative  costs.  If  the 
amendments  proposed  herein  are 
adopted,  the  Commission  would  submit 
to  the  OMB  a  notification  that  these 
collections  of  information  have  been 
modified. 

Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE.,  Washington. 
DC  20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415].  Cohunents  on  the 
requirements  of  this  rule  can  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB  (Attention:  Desk  Officer 
for  Federal  Energy  Regulatory 
Commission). 


12$  U.S.C  601-612. 


.•1  Section  601(c)  of  the  RFA  dermec  a  "small 
entity"  as  a  small  business,  a  small  not-for-pront 
enterprise,  or  a  small  governmental  jurisdiaion.  A 
"small  business"  is  defmed  by  reference  to  section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  15  U.S.C 
632(a). 

"See  Order  No.  486.  52  FR  47897  (Dec.  17. 
19B7),  FERC  StaU.  at  Regs.  (Regulations  Preambles 
1986-1990)  1  30.783  (Dec  10.  1987)  (codified  at  IB 
CFR  Part  380). 

"See  18  cm  380.4(a)(1). 


VIII.  Public  Comment  Procedures 

The  Commission  invites  all  interested 
persons  to  submit  written  comments  on 
the  matters  discussed  in  this  notice  of 
proposed  rulemaking.  An  original  and 
14  copies  of  the  written  comments  must 
be  filed  with  the  Commission  April  4, 
1994.  Comments  should  be  submitted  to 
the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
IDC  20426.  during  regular  business 
hours,  and  should  refer  to  Docket  No. 
RM93-7-000. 

All  WTitten  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room, 
room  3104.  941  North  Capitol  Street 
North  East.  Washington.  DC  20426 
during  regular  business  hours. 

List  of  Subjects 

J8  CFR  Part  Jl 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  381 

Electric  power  plants.  Electric 
utilities.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  invites  comment  on  the 
potential  amendments  to  18  CFR  parts 
11  and  381  that  are  set  forth- below  in 
two  alternative  versions  (styled  as 
"Alternative  A"  and  "Alternative  B"), 
and  also  invites  comments  on  any  other 
potential  alternatives. 
Lois  D.  Cashell, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble.  18  CFR  parts  11  and  381  are 
proposed  to  be  amended  in  the 
alternative  as  follows: 

Alternative  A 

PART  11— ANNUAL  CHARGES  UNDER 
PART  I  OF  THE  FEDERAL  POWER  ACT 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r;  42  U.S.C. 
7101-7352. 

2.  Section  11.1  is  revised  to  read  as 
follows: 

$11.1    Costs  of  administration. 

(a)  Authority.  Pursuant  to  section 
10(e)  of  the  Federal  Power  Act  and 
section  3401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  the 
Commission  will  assess  reasonable 
annual  charges  against  licensees  and 
exemptees  to  reimburse  the  United 
States  for  the  costs  of  administration  of 
the  Commission's  hydropower 
regulatory  program. 
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(b)  Scope.  The  annual  charges  under 
this  section  will  be  charged  to  and 
allocated  among: 

(1)  all  licensees; 

(2)  all  holders  of  exemptions  under 
section  30  of  the  Federal  Power  Act;  and 

(3)  all  holders  of  exemptions  under 
sections  405  and  408  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978, 
as  amended  by  section  408  of  the  Energy 
Security  Act  of  1980. 

(c)  Formula.  A  determination  shall  be 
made  for  each  Hscal  year  of  the  costs  of 
administration  of  Part  I  of  the  Federal 
Power  Act,  htjm  which  shall  be 
deducted  administrative  costs  hxed  in 
the  hcenses  and  exemptions  and  those 
fixed  by  the  Commission  in  determining 
headwater  benefit  payments.  For  each 
Rscal  year,  the  costs  of  administration 
will  be  assessed  against  each  licensee 
and  exemptee  in  the  proportion  that  the 
annual  charge  factor  for  each  such 
project  bears  to  the  total  of  the  annual 
charge  factors  under  all  such 
outstanding  licenses  and  exemptions. 
The  annual  charge  factor  for  each  such 
project  shall  be  its  authorized  installed 
capacity  as  measured  in  kilowatts.  The 
assessments  will  include  all  such 
licensed  and  exempted  projects  that 
have  been  constructed,  and  all  such 
licensed  and  exempted  projects  whose 
construction  has  been  commenced.  In 
the  event  that  construction  conunences 
during  a  fiscal  year,  the  charges  will  be 
prorated  based  on  the  day  on  which 
construction  commenced. 

(d)  Municipal  exemptions.  (1)  To 
enable  the  Commission  to  compute  on 
the  bill  for  annual  charges  the 
exemption  to  which  State  and 
municipal  licensees  and  exemptees  are 
entitled  because  of  the  use  of  power  by 
the  licensee  or  exemptees  for  State  or 
municipal  purposes,  each  such  licensee 
or  exemptee  must  file  with  the 
Commission,  on  or  before  November  1 
of  each  year,  a  statement  under  oath 
showing  the  following  information  with 
respect  to  the  power  generated  by  the 
project  and  the  disposition  thereof 
during  the  preceding  fiscal  year, 
expressed  in  kilowatt-hours: 

(i)  Gross  amoimt  of  power  generated 
by  the  project. 

(ii)  Amount  of  power  used  for  station 
purposes  and  lost  in  transmission,  etc. 

(iji)  Net  amount  of  power  available  for 
sale  or  use  by  licensee  or  exemptee, 
classified  as  follows: 

(A)  Used  by  licensee  or  exemptee. 

(B)  Sold  by  licensee  or  exemptee. 
(2)  When  the  power  firom  a  licensed 

or  exempted  project  owned  by  a  State  or 
municipality  enters  into  its  electric 
system,  making  it  impracticable  to  meet 
the  requirements  of  this  section  with 
respect  to  the  disposition  of  project 


power,  such  licensee  or  exemptee  may, 
in  lieu  thereof,  furnish  similar 
information  with  respect  to  the 
disposition  of  the  available  power  of  the 
entire  electric  system  of  the  licensee  or 
exemptee. 

(e)  Transmission  lines.  For  projects 
involving  transmission  lines  only,  the 
administrative  charge  will  be  stated  in 
the  license. 

(0  Minimum  and  maximum  charges. 
(1)  The  minimum  annual  charge  under 
this  section  will  be  $100  per  year  for 
each  licensed  or  exempted  project, 
subject  to  reduction  based  on  partial  or 
total  exemption  pursuant  to  paragraph 
(d)  of  this  section. 

(2)  No  licensed  or  exempted  project's 
annual  charge  may  exceed  a  maximum 
charge  established  each  year  by  the 
Commission  to  equal  2.0  percent  of  the 
adjusted  costs  of  administration  of  the 
hydropower  regulatory  program.  For 
every  project  with  an  annual'charge 
determined  to  be  above  the  maximum 
charge,  that  project's  annual  charge  will 
be  set  at  the  maximum  charge,  and  any 
amount  above  the  maximum  charge  will 
be  reapi>ortioned  to  the  remaining 
projects.  The  reapportionment  will  be 
computed  using  the  method  outlined  in 
paragraph  (c)  of  this  section  (but 
excluding  any  project  whose  aimual 
charge  is  already  set  at  the  maximum 
amount).  This  procedure  will  be 
repeated  until  no  project's  annual 
charge  exceeds  the  maximum  charge. 

(g)  Commission's  costs.  (1)  With 
respect  to  costs  incurred  by  the 
Commission,  the  assessment  of  annual 
charges  will  be  based  on  an  estimate  of 
the  costs  of  administration  of  Part  I  of 
the  Federal  Power  Act  that  will  be 
incurred  during  the  fiscal  year  in  which 
the  annual  charges  are  assessed.  After 
the  end  of  the  fiscal  year,  the  assessment 
will  be  recalculated  based  on  the  costs 
of  administration  that  were  actually 
inoirred  during  that  fiscal  year,  the 
actual  costs  will  be  compared  to  the 
estimated  costs:  and  the  difference 
between  the  actual  and  estimated  costs 
will  be  carried  over  as  an  edjustment  to 
the  assessment  for  the  subsequent  fiscal 
year. 

(2)  The  issuance  of  bills  based  on  the 
administrative  costs  incurred  by  the 
Commission  during  the  year  in  which 
the  bill  is  issued  will  commence  in 

1993.  The  aruiual  charge  for  the 
administrative  costs  that  were  incurred 
in  fiscal  year  1992  will  be  billed  in 

1994.  At  the  licensee's  option,  the 
charge  may  be  paid  in  three  equal 
annual  installments  in  fiscal  years  1994, 

1995.  and  1996,  plus  any  accrued 
interest.  If  the  licensee  elects  the  three- 
year  installment  plan,  the  Commission 
will  accrue  interest  (at  the  most  recent 


yield  of  two-year  Treasury  securities)  on 
the  unpaid  charges  and  add  the  accrued 
interest  to  the  installments  billed  in 
fiscal  years  1995  and  1996. 

(h)  m  making  their  annual  reports  to 
the  Commission  on  their  costs  in 
administering  Part  I  of  the  Federal 
Power  Act,  the  United  States  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  are  to  deduct 
any  amounts  that  were  deposited  into 
their  Treasury  accounts  during  that  year 
as  reimbursements  for  conducting 
studies  and  reviews  pursuant  to  section 
30(e)  of  the  Federal  Power  Act. 

(i)  Definition.  As  used  in  paragraph  (c) 
of  this  section,  authorized  installed 
capacity  means  the  lesser  of  the  ratings 
of  the  generator  or  turbine  units.  The 
rating  of  a  generator  is  the  product  of 
the  continuous-load  capacity  rating  of 
the  generator  in  kilovolt-amperes  (kVA) 
and  the  system  power  factor  in  kW/ 
kVA.  If  the  licensee  or  exemptee  does 
not  know  its  power  factor,  a  factor  of  1.0 
kW/kVA  will  be  used.  The  rating  of  a 
turbine  is  the  product  of  the  turbine's 
capacity  in  horsepower  (hp)  at 
maximum  head  gate  opening  under  the 
manufacturer's  rating  head  times  a 
conversion  factor  of  0.75  kW/hp.  If  the 
generator  or  turbine  installed  has  a 
rating  different  from  that  authorized  in 
the  license  or  e.xemption,  or  the 
installed  generator  is  rewound  or 
otherwise  modified  to  change  its  rating, 
or  the  turbine  is  modified  to  change  its 
rating,  the  licensee  or  exemptee  must 
apply  to  the  Commission  to  amend  its 
authorized  installed  capacity  to  reflect 
the  change. 

())  Transition  rules.  (1)  For  a  license 
having  the  capwdty  of  the  proiect  for 
annual  charge  purposes  stated  in 
horsepower,  that  capacity  shall  be 
deemed  to  be  the  capacity  stated  in 
kilowatts  elsewhere  in  the  license, 
including  any  amendments  thereto. 

(2)  During  the  first  three  fiscal  years 
in  which  annual  charges  are  assessed 
after  (INSERT  DATE  ON  WHICH  THE 
HNAL  RULE  BECOMES  EFFECTIVEl, 
the  annual  charges  will  be  determined 
as  follows.  The  assessments  will  include 
(and  be  limited  to)  all  Ucenses  and 
exempted  projects  that  have  been 
constructed  or  whose  construction  has 
been  commenced,  and  will  be  subject  to 
the  minimum  and  maximum  charges 
specified  in  paragraph  (f)  of  this  section. 
Subject  to  those  parameters,  the 
Commission  will  determine  the  charge 
that  would  have  been  assessed  pursuant 
to  the  regulations  in  effect  prior  to 
(INSERT  DATE  ON  WHIQI  THE  RNAL 
RULE  BECOMES  EFFECTIVEl,  the 
charge  that  would  have  been  assessed 
pursuant  to  the  regulations  in  effect 
subsequent  to  that  date,  and  the 
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difference  between  those  two 
assessments.  In  the  first  fiscal  year  after 
(INSERT  DATE  ON  WHICH  THE  HNAL 
RULE  BECOMES  EFFECTIVE],  the 
Commission  will  adjust  the  assessment 
that  would  otherwise  be  payable  under 
the  regulations  in  effect  after  that  date 
by  an  amount  equal  to  75  percent  of  the 
difference  between  the  amount  that 
would  have  been  payable  under  the 
regulations  that  were  previously  in 
effect  and  the  amount  that  would  have 
been  payable  under  those  regulations 
after  they  were  amended.  In  the  second 
fiscal  year  after  [INSERT  DATE  ON 
WHICH  THE  FINAL  RULE  BECOMES 
EFFECTIVEl.  the  Commission  will 
adjust  the  assessment  by  50  percent  of 
that  difference.  In  the  third  fiscal  year 
after  [INSERT  DATE  ON  WHICH  THE 
FINAL  RULE  BECOMES  EFFECTIVE], 
the  Commission  will  adjust  the 
assessment  by  25  percent  of  the 
difTerence. 

3.  In  §  11.6.  the  title,  the  introductory 
sentence  of  paragraph  (a),  and  paragraph 
(i).  are  revised,  and  the  cross-reference 
at  the  end  of  the  section  is  removed,  to 
read  as  follows: 

§  11 .6    Exemption  of  State  and  municipal 
licensees  and  exemptees. 

(g)  Bases  for  exemption.  A  State  or 
municipal  licensee  or  exemptee  may 
claim  total  or  partial  exemption  from 
the  assessment  of  annual  charges  upon 
one  or  more  of  the  following  grounds: 
***** 

(!)  Application  for  exemption. 
.Applications  for  exemption  from 
payment  of  annual  cihirges  shall  be 
signed  by  an  authorized  executive 
officer  or  chief  accon  riting  officer  of  the 
licensee  or  exemptee  and  verified  under 
oath.  An  original  nnd  three  copies  of 
such  application  ^liall  be  filed  with  the 
Commission  within  the  time  allowed 
(by  §  11.28)  for  the  payment  of  the 
annual  charges.  If  the  licensee  or 
exemptee.  within  the  time  allowed  for 
the  payment  of  the  annual  charges,  files 
notice  that  it  intends  to  file  an 
application  for  exemption,  an  additional 
period  of  30  days  is  allowed  within 
which  to  complete  and  file  the 
application  for  exemption.  The  filing  of 
an  application  for  exemption  does  not 
by  itself  alleviate  the  requirement  to  pay 
the  annual  charges,  nor  does  it 
exonerate  the  licensee  or  exemptee  from 
the  assessment  of  penalties  under 
§11.21.  If  a  bill  for  annual  charges 
becomes  payable  after  an  application  for 
an  exemption  has  been  filed  and  while 
the  application  is  still  pending  for 
decision,  the  bill  may  be  paid  under 
protest  and  subject  to  refund. 

4.  Section  11.20  is  revised  to  read  as 
follows: 


§  1 1 .20    Time  for  payment 

Annual  charges  must  be  paid  no  later 
than  30  days  after  rendition  of  a  bill  by 
the  Commission.  If  the  licensee  or 
exemptee  believes  that  the  bill  is 
incorrect,  no  later  than  30  days  after  its 
rendition  the  licensee  or  exemptee  may 
file  an  appeal  of  the  bill  with  the  Chief 
Financial  Officer.  No  later  than  30  days 
after  the  date  ofissuance  of  the  Chief 
Financial  Officer's  decision  on  the 
appeal,  the  licensee  or  exemptee  may 
file  a  request  ibr  rehearing  of  that 
decision  pursuant  to  §  385.713  of  this 
chapter.  In  the  event  that  a  timely 
appeal  to  the  Chief  Financial  Officer  or 
a  timely  request  to  the  Commission  for 
rehearing  is  filed,  the  payment  of  the 
bill  may  be  made  under  protest,  and 
subject  to  refund  pending  the  outcome 
of  the  appeal  or  rehearing, 

PART  381— FEES 

5.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  15  U  S.C.  717-717w;  16  U.S.C 
791-828C.  2601-2645;  31  U.S.C.  9701;  42 
U.S.C.  7101-7352;  and  49  U.S.C.  1-27. 

§  381 .60 1    (Removed] 

6.  Section  381.601  is  removed,  and 
subpart  F  is  reserved. 

Alternative  B 

PART  11— ANNUAL  CHARGES  UNDER 
PART  I  OF  THE  FEDERAL  POWER  ACT 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r;  42  U.S.C. 
7101-7352' 

2.  Section  11.1  is  revised  to  read  as 

folldws: 

§11.1    Costs  of  administration. 

(a)  Authority.  Pursuant  to  section 
10(e)  of  the  Federal  Power  Act  and 
section  3401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  the 
Commission  will  assess  reasonable 
annual  charges  against  licensees  and 
exemptees  to  reimburse  the  United 
States  for  the  costs  of  administration  of 
the  Commission's  hydropower 
regulatory  program. 

(b)  Scope.  The  annual  charges  under 
this  section  will  be  charged  to  and 
allocated  among: 

(1)  All  licensees; 

(2)  All  holders  of  exemptions  under 
section  30  of  the  Federal  Power  Act;  and 

(3)  All  holders  of  exemptions  under 
sections  405  and  408  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978. 
as  amended  by  section  408  of  the  Energy 
Security  Act  of  1980.  The  assessments 
will  include  all  such  licensed  and 
exempted  projects  that  have  been 


constructed,  and  all  such  licensed  and 
exempted  projects  whose  construction 
has  been  commenced.  In  the  event  that 
construction  commences  during  a  fiscal 
year,  the  charges  will  be  prorated  based 
on  the  day  on  which  construction 
commenced. 

(c)  Licenses  and  exemptions  other 
than  State  or  municipal.  For  licensees 
and  exemptees,  other  than  State  or 
municipal: 

(1)  A  determination  shall  be  made  for 
each  fiscal  year  of  the  costs  of 
administration  of  Part  I  of  the  Federal 
Power  Act  chargeable  to  such  licensees 
or  exemptees,  from  which  shall  be 
deducted  any  administrative  costs  that 
are  stated  in  the  license  or  exemption  or 
fixed  by  the  Commission  in  determining 
headwater  benefit  payments. 

(2)  For  each  fiscal  year  the  costs  of 
administration  determined  under 
paragraph  (c)(1)  of  this  section  will  be 
assessed  against  such  licensee  or 
exemptee  in  the  proportion  that  the 
annual  charge  factor  for  each  such 
project  bears  to  the  total  of  the  annual 
charge  factors  under  all  such 
outstanding  licenses  and  exemptions. 

(3)  The  annual  charge  factor  tor  each 
such  project  shall  be  found  as  follows: 

(i)  For  a  conventional  project  the 
factor  is  its  authorized  in.stalled  capacity 
plus  150  times  its  annual  energy  output 
in  millions  of  kilowatt-hours. 

(ii)  For  a  pure  pumped  storage  project 
the  factor  is  its  authorized  installed 
capacity. 

fiii)  For  a  mixed  conventional- 
pumped  storage  project  the  factor  is  its 
authorized  installed  capacity  plus  150 
times  its  gross  annua!  energy  output  in 
millions  of  kilowatt-hours  less  100 
times  the  annual  energy  used  for 
pumped  storage  pumping  in  millions  of 
kilowatt-hours. 

(iv)  For  purposes  of  determining  their 
annual  charges  factor,  project*  that  are 
operated  pursuant  to  an  exemption  or 
whose  authorized  installed  capacity 
does  not  exceed  1.5  megawatts  will  be 
deemed  to  have  an  annual  energy 
output  of  zero. 

(4)  To  enable  the  Commission  to 
determine  such  charges  annually,  each 
licensee  whose  authorized  installed 
capacity  exceeds  1.5  megawatts  must 
file  with  the  Commission,  on  or  before 
November  1  of  each  year,  a  statement 
under  oath  showing  the  gross  amount  of 
power  generated  (or  produced  by 
nonelectrical  equipment)  and  the 
amount  of  power  used  for  pumped 
storage  pumping  by  the  project  during 
the  preceding  fiscal  year,  expressed  in 
kilowatt  hours.  If  any  licensee  does  not 
report  the  gross  energy  output  of  its 
project  within  the  time  specified  above, 
the  Commission's  staff  will  estimate  the 
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energy  output  and  this  estimate  may  be 
used  in  lieu  of  the  filings  required  by 
this  section  made  by  such  licensee  afler 
November  1. 

(d)  State  and  municipal  licensees  and 
exemptees.  For  State  or  municipal 
licensees  and  exemptees: 

(1)  A  determination  shall  be  made  for 
each  fiscal  year  of  the  cost  of 
administration  under  Part  I  of  the 
Federal  Power  Act  chargeable  to  such 
licensees  and  exemptees,  from  which 
shall  be  deducted  any  administrative 
costs  that  are  stated  in  the  license  or 
exemption  or  that  are  fixed  by  the 
Commission  in  determining  headwater 
benefit  fwyments. 

(2)  An  exemption  will  be  granted  to 
a  licensee  or  exemptee  to  the  extent,  if 
any,  to  which  it  may  be  entitled  under 
section  10(e)  of  the  Act  provided  the 
data  is  submitted  as  requested  in 
paragraphs  (d)  (4)  and  (5)  of  this  section. 

(3)  For  each  fiscal  year  the  total  actual 
cost  of  administration  as  determined 
under  paragraph  (d)(1)  of  this  seclion 
will  be  assessed  against  each  such 
licensee  or  exemptee  (except  to  the 
extent  of  the  exemptions  granted 
pursuant  to  paragraph  (d)(2)  of  this 
section)  in  the  proportion  that  the 
authorized  installed  capacity  of  each 
such  project  bears  to  the  total  such 
capacity  under  all  such  outstanding 
licenses  or  exemptions. 

(4)  To  enable  tne  Commission  to 
compute  on  the  bill  for  annual  charges 
the  exemption  to  which  State  and 
mimicipal  licensees  and  exemptees  are 
entitled  because  of  the  use  of  power  by 
the  licensee  or  exemptees  for  State  or 
municipal  purposes,  each  such  licensee 
or  exemptee  must  file  with  the 
Commission,  on  or  before  November  1 
of  each  year,  a  statement  under  oath 
showing  the  following  information  with 
respect  to  the  power  generated  by  the 
project  and  the  disposition  thereof 
during  the  preceding  fiscal  year, 
expressed  in  kilowatt-hours: 

(i)  Gross  amount  of  power  generated 
by  the  project. 

(ii)  Amount  of  power  used  for  station 
purposes  and  lost  in  transmission,  etc. 

(iii)  Net  amount  of  power  available  for 
sale  or  use  by  licensee  or  exemptee, 
classified  as  follows: 

(A)  Used  by  licensee  or  exemptee. 

(B)  Sold  by  licensee  or  exemptee. 
(.S)  When  the  power  from  a  licensed 

or  exempted  project  owned  by  a  Stale  or 
municipality  enters  into  its  electric 
system,  making  it  i.Tipracticable  to  meet 
the  requirements  of  this  seclion  with 
respect  to  the  disposition  of  project 
power,  such  licensee  or  exemptee  may, 
in  lieu  thereof,  furnish  similar 
infonnation  with  respect  to  the 
disposition  of  the  available  power  of  the 


entire  electric  system  of  the  licensee  or 
exemptee. 

(e)  Transmission  lines.  For  projects 
involving  transmission  lines  only,  the 
administrative  charge  will  be  stated  in 
the  license. 

(f)  Minimum  and  maximum  charges. 
(1)  The  minimum  annual  charge  under 
this  section  will  be  $100  per  year  for 

/   each  licensed  or  exempted  project, 
[  /  subject  to  reduction  ba.sed  on  partial  or 
total  exemption  pursuant  to  paragraph 
(d)(4)  of  this  section. 

(2)  No  licensed  or  exempted  project's 
annual  charge  may  exceed  a  maximum 
charge  established  each  year  by  the 
Commission  to  equal  2.0  percent  of  the 
adjusted  costs  of  administration  of  tlie 
hydropower  regulatory  program.  For 
every  project  with  an  annual  charge 
determined  to  be  above  the  maximum 
charge,  that  project's  annual  charge  will 
be  set  at  the  maximum  charge,  and  any 
amount  above  the  maximum  charge  will 
be  reapportioned  to  the  remaining 
projects.  The  reapportionment  will  be 
computed  using  the  method  outlined  In 
paragraphs  (c)  and  (d)  of  this  section 
(but  excluding  any  project  whose 
annual  charge  is  already  set  at  the 
maximum  amount).  This  procedure  will 
be  repeated  until  no  project's  annual 
charge  exceeds  the  maximum  charge. 

(g)  Commission's  costs.  (1)  With 
respect  to  costs  incurred  by  the 
Commission,  the  assessment  of  annual 
charges  will  be  based  on  an  estimate  of 
the  costs  of  administration  of  Part  I  of 
the  Federal  Power  Act  that  will  be 
incurred  during  the  fiscal  year  in  which 
the  annual  charges  are  assessed.  After 
the  end  of  the  fiscal  year,  the  assessment 
will  be  recalculated  based  on  the  costs 
of  administration  that  were  actually 
incurred  during  that  fiscal  year;  the 
actual  costs  will  be  compared  to  the 
estimated  costs;  and  the  difference 
between  the  actual  and  estimated  costs 
wall  be  carried  over  as  an  adjustment  to 
the  assessment  for  the  subsequent  fiscal 
year. 

(2)  The  issuance  of  bills  based  on  the 
administrative  costs  incurred  by  the 
Commission  during  the  year  in  which 
the  bill  is  issued  will  commence  in 

1993.  The  annual  charge  for  the 
administrative  costs  that  were  incurred 
in  fiscal  year  1992  will  be  billed  in 

1994.  At  Xha  licensee's  option,  the 
charge  .may  be  paid  in  three  equal 
annual  installments  in  fiscal  years  1994, 

1995.  and  1996,  plus  any  accrued 
interest.  If  the  licen.see  ek-cts  the  three- 
year  installment  plan,  the  Commis.sion 
will  accrue  interest  (at  the  most  recent 
yield  of  two-year  Treasury  securities)  on 
the  unpaid  charges  end  add  the  accrued 
interest  to  the  installments  billed  in 
fiscal  years  1995  and  1996. 


(h)  In  making  their  annual  reports  to 
the  Commission  on  their  costs  in 
administering  Part  I  of  the  Federal 
Power  Act,  the  United  States  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  are  to  deduct 
any  amounts  that  were  deposited  into 
their  Treasury  accounts  during  that  year 
as  reimbursements  for  conducting 
studies  and  reviews  pursuant  to  section 
30(e)  of  the  Federal  Power  Act. 

(i)  Definition.  As  used  in  paragraph  (c) 
of  this  section,  "authorized  installed 
capacity"  means  the  lesser  of  the  ratings 
of  the  generator  or  turbine  units.  The 
rating  of  a  generator  is  the  product  of 
the  continuous-load  capacity  rating  of 
the  generator  in  kilovolt-amperes  (kVA) 
and  the  system  power  factor  in  kW/ 
kVA.  If  the  licensee  or  exemptee  does 
not  know  its  power  factor,  a  factor  of  1,0 
kW/kVA  will  be  used.  The  rating  of  a 
turbine  is  the  product  of  the  turbine's 
capacity  in  horsepower  (hp)  at 
maximum  head  gate  opening  under  the 
manufacturer's  rating  head  times  a 
conversion  factor  of  0.75  kW/hp.  If  the 
generator  or  turbine  installed  has  a 
rating  different  from  that  authorized  in 
the  license  or  exemption,  or  the 
installed  generator  is  rewound  or 
otherwise  modified  to  change  its  rating, 
or  the  turbine  is  modified  to  change  its 
rating,  the  licensee  or  exemptee  must 
apply  to  the  Commission  to  amend  its 
authorized  installed  capacity  to  reflect 
the  change. 

(j)  Transition.  For  a  license  having  the 
capacity  of  the  project  for  annual  charge 
purposes  stated  in  horsepower,  that 
capacity  shall  be  deemed  to  be  the 
capacity  stated  in  kilowatts  elsewhere  in 
the  license,  including  any  amendments 
thereto. 

3.  In  §  11.6,  the  title,  the  introductory 
sentence  of  paragraph  (a),  and  paragraph 
(i),  are  revised,  and  the  cross-reference 
at  the  end  of  the  section  is  removed,  to 
read  as  follows: 

§11.8    ExempUofi  of  State  and  municipal 
licensees  and  exemptees. 

(a)  Bases  for  exemption.  A  State  or 
municipal  licensee  or  exemptee  may 
claim  total  or  partial  exemption  from 
the  as.sessment  of  annual  charges  upon 
one  or  more  of  the  following  grounds: 
•        »        *        •        • 

(i)  Application  for  exemption. 
Applications  for  exemption  frora 
payment  of  annual  charges  shall  be 
signed  by  an  authorized  executive 
officer  or  chief  accounting  officer  of  the 
licensee  or  exemptee  and  verified  under 
oath.  An  original  and  three  copies  of 
such  application  shall  be  filed  with  the 
Commission  within  the  time  allowed 
(by  §  11.28)  for  the  payment  of  the 
annual  charges.  If  the  licen.see  or 


Federal  Register  /  Vol.  59,  No,  23  /  Thursday,  February  3,  1994  /  Proposed  Rules  5151 


exemptee,  within  the  time  allowed  for 
the  payment  of  the  annual  charges,  files 
notice  that  it  intends  to  file  an 
application  for  exemption,  an  additional 
period  of  30  days  is  allowed  within 
which  to  complete  and  file  the 
application  for  exemption.  The  filing  of 
an  application  for  exemption  does  not 
by  itself  alleviate  the  requirement  to  pay 
the  annual  charges,  nor  does  it 
exonerate  the  licensee  or  exemptee  from 
the  assessment  of  penalties  under 
§11.21.  If  a  bill  for  annual  charges 
becomes  payable  after  an  application  for 
an  exemption  has  been  filed  and  while 
the  application  is  still  pending  for 
decision,  the  bill  may  be  paid  under 
protest  and  subject  to  refund. 

4.  Section  11.20  is  revised  to  read  as 
follows: 

§  1 1.20    Time  for  payment 

Annual  charges  must  be  paid  no  later 
than  30  days  after  rendition  of  a  bill  by 
the  Commission.  If  the  licensee  or 
exemptee  believes  that  the  bill  is 
incorrect,  no  later  than  30  days  after  its 


rendition  the  licensee  or  exemptee  may 
file  an  appeal  of  the  bill  with  the  Chief 
Financial  Officer.  No  later  than  30  days 
after  the  date  of  issuance  of  the  Chief 
Financial  Officer's  decision  on  the 
appeal,  the  licensee  or  exemptee  may 
file  a  request  for  rehearing  of  that 
decision  pursuant  to  §  385.713  of  this 
chapter.  In  the  event  that  a  timely 
appeal  to  the  Chief  Financial  Officer  or 
a  timely  request  to  the  Commission  for 
rehearing  is  filed,  the  payment  of  the 
bill  may  be  made  under  protest,  and 
subject  to  refund  pending  the  outcome 
of  the  appeal  or  rehearing. 

PART  381— FEES 

5.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w;  16  U.S.C. 
791-828C,  2601-2645;  31  U.S.C.  9701;  42 
U.S.C.  7101-7352;  and  49  U.S.C.  1-27. 

§381.601     [Removed] 

-  6.  Section  381.601  is  removed,  and 
subpart  F  is  reserved. 


Appendix  A 

Note:  This  Appendix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 

The  table  in  Appendix  A  shows 
illustrative  annual  charges  for 
representative  municipal  and  non- 
municipal  licensees  and  exemptees.  It  is 
based  on  the  regulatory  scheme 
described  in  the  Alternative  A 
regulatory  text  at  the  end  of  the  NOPR. 
Thus,  the  table  is  based  on  allocation  of 
all  of  the  annual  charges  among  a  single 
class  of  licensees  and  exemptees, 
including  all  major  and  minor 
municipal  and  non-municipal  licensees 
and  all  exemptees.  The  allocation  is 
based  solely  on  the  respective  capacity 
of  each  hydropower  project  as  measured 
in  kilowatts,  with  a  minimum  charge  of 
$100  and  a  maximum  charge  of  two 
percent  of  the  total  of  all  charges. 
Assessments  would  not  commence  prior 
to  the  commencement  of  project 
construction.  Finally,  the  table  reflects 
the  charges  as  they  would  become  due 
over  a  three-year  phase-in  period. 


FY  1993  ANNUAL  CHARGES 

Project  ID  and  company  name 

KW  authonzed 

Cun-ent  meth- 

Proposed method  charge 

od  charge 

Yean 

Year  2 

Years 

Year  4 

Exemptions: 

06375    Heed  Co.  Inc  

116 

0 

100 

100 

100 

100 

08732    Manassas,  City  of 

1.200 

0 

400 

700 

1.100 

1.400 

101 13    Perpetual  Storage,  Inc 

5,000 

0 

1,600 

3.000 

4.400 

5.700 

Major  Municipal  Licenses: 

02183    Grand  River  Dam  Authority  

99.750 

62,000 

84,000 

95,000 

104.000 

113.000 

02216    Power  Auth.  of  ttie   State  of 

■ 

New  York       

2,815.500 
361,875 

1,361,000 
225,000 

1,027,000 
305.000 

1,027,000 
343.000 

1.027.000 
379.000 

1.027.000 

C2246    Yuba  County  Water  Agency 

411.000 

Major  Non-Municipal  Licenses: 

01025    Safe  Hartxx  Water  Power  Corp 

424,650 

504.000 

560.000 

533.000 

507,000 

483.000 

01390    Southern  California  Edison  Co  . 

3.015 

3.600 

4.000 

3.800 

3,600 

3.400 

01971     Idaho  Power  Comoanv  

1.166,925 

1 ,474,000 

1 .027,000 

1,027,000 

1,027,000 

1 .027,000 

02071     Pacificorp  DBA  Utah  Power  & 

Light 

105.000 

146,000 

156.000 

143,000 

131.000 

119,000 

02408    Alabama  Power  Co 

57,975 

81,000 

87.000 

79.000 

72.000 

66,000 

Mirxx  Municipal  Licenses: 

03777    Rollingsfofd,  Town  of  (NH)  

1,493 

100 

600 

1,000 

1.300 

1,700 

06514    Marshall  City  of  (Ml)  

323 

22 

100 

200 

300 

400 

11006    Lewiston  Citv  of  (ME)  

998 

67 

400 

600 

900 

1.100 

Minor  Non-Municipal  Licenses: 

07242    SIS  Hydropower.  Ltd  

1,125 

75 

400 

700 

1.000 

1,300 

07656    Dodson.  John  A  

75 

5 

100 

100 

100 

100 

Pure  Pumped  Storage  Licenses: 

02355    Philadelphia  Electric  Company  . 

800,250 

763.000 

898.000 

903,000 

906,000 

910.000 

02716    Virginia    Electric    and    Power 

Company  

2,100,000 

2.002.000 

1.027.000 

1,027,000 

1.027,000 

1.027.000 

02735    Pacific  Gas  &  Electric  Company 

1,050,000 

1 .001 ,000 

1 .027.000 

1,027,000 

1.027.000 

1.027,000 

09423    Summit  Energy  Storage,  Inc  .... 

1,500,000 

1,430,000 

0 

0 

0 

0 

Notes: 

— The  maximum  charge  under  "Proposed  Method  Charge"  is  $1,027,000. 

— ^This  table  addresses  only  the  Commission's  portion  of  the  administrative  annual  charge  statement. 

In  FY  1993,  an  additional  7.5%  was  billed  by  the  Commission  for  other  agencies'  administrative  costs. 


Appendix  B 

Note:  This  Appendix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 


The  table  in  Appendix  B  shows 
illustrative  annual  charges  for 
representative  municipal  and  non- 


municipal  licensees  and  exemptees 
based  on  the  regulatory  scheme 
described  in  the  Alternative  B 
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regulatory  text  at  the  end  of  the  NOPR. 
Thus,  the  table  retains  the  current 
separate  categories  and  formulae  for 


major  municipal  and  non-municipal 
licensees.  Minor  licensees  and 
exemptees  are  classified  with  the 

FY  1993  Annual  Charges 


comparable  groups  of  major  licensees 
and  their  charges  are  assessed  pursuant 
to  the  formulae  currently  used  for  those 
groups. 


Project  ID  and  company  name 


Exemptions: 

06375    Heed  Co.  Inc 

08732    Manassas,  City  of 

10113    Perpetual  Storage.  Inc 

Major  Municipal  Licenses: 

02183    Grand  River  Dam  Authority  

02216    Power  Auth  of  the  State  of  New  Yofk 

02246    Yuba  County  '.Voter  Agency 

Major  NorvMunicipal  Licenses: 

01025    Safe  Hartor  Water  Power  Corp 

Southem  California  Edison  Co 

Idaho  Power  Cor^pany 

Pacificorp  DBA  Utah  Power  &  Light ... 

Alat)ama  Power  Co 

Minor  Municipal  Licenses: 

03777    Rollingsford,  Town  of  (NH) 

06514    Marshall,  City  of  (Ml)  

11006    Lewiston.  City  of  (ME)  

Minor  Non-Muneipal  Licenses: 

07242    STS  Hydropower,  Ltd 

07656     Dodson.  John  A 

Pure  Pumped  Storage  Licenses: 

02365    Philadelphia  Electric  Company  

02716    Virginia  Electric  and  Power  Company  . 

02735    Pacific  Gas  4  Electric  Company  

09423    Summit  Energy  Storage,  Inc 


01390 
01971 
02071 
02408 


KW  authorized 


1 


116 
1,200 
5,000 

99,750 

1,815,500 

361,875 

424.650 

3,015 

.166,925 

105,000 

57,975 

1,493 
323 
998 

1.125 
75 

800.250 
,100,000 
,050,000 
,500,000 


Current  meth- 
od charge 


0 

0 
0 

62.000 

1,361,000 

225,000 

504.000 

3,600 

1.474,000 

146,000 

81,000 

100 
22 
67 

75 

5 

763,000 
2,002,000 
1.001,000 
1,430.000 


Proposed 
mettKxJ  ctiarge 


100 

700 
5,300 

61,000 

1,027.000 

220,000 

595,000 

4,000 

1,027,000 

178,000 

99.000 

900 
200 
600 

1.200 

^^o 

845,000 

1,027.000 

1.027,000 

0 


Notes: 

—The  maximum  charge  under  "Proposed  Method  Charge"  is  $1,027,000. 

—This  table  addresses  only  the  Commission's  portion  of  the  adminrstrative  annual  charge  statement.  In  FY  1993,  an  additional  7  5%  was 
billed  by  the  Commission  fof  other  agencies"  administrative  costs. 


Appendix  C 

Note:  This  Appwndix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 


The  table  in  Appendix  C  shows  the 
approximate  amounts  currently  assessed 
to  certain  categories  of  licensees  and 
exemptees,  the  estimated  amounts  that 


would  be  assessed  under  the 
methodology  applied  in  Appendix  A, 
and  the  estimated  amounts  that  would 
be  assessed  under  the  methodology 
applied  in  Appendix  B. 


Totals  by  Alternative  and  Category— Appendix  A 


ExemptKjn  

Maj  Muni  Lie  

Min  Mum  Lie  , 

Maj  NonMuni  Lie 
Min  NonMuni  Lie 
Pure  Pumped  Sto 
Mixed  PS/conv  ... 


Adm  Assessed 


0 

8,600,000 

3,000 

24,600,000 

13,600 

13,400,000 

3,000,000 


Year  1 


200,000 

10,700,000 

16,000 

25,600,000 

69.000 

9,300,000 

3,500,000 


Year  2 


400,000 

11,700,000 

27.000 

24,000,000 

116,000 

9,300,000 

3,500,000 


Year  3 


600,000 

12.700,000 

37,000 

22.400,000 

160,000 

9,300,000 

3,600,000 


Year  4 


800,000 

13,500,000 

47,000 

20,900,000 

202.000 

9,300,000 

3,600,000 


Appendix  B 


600,000 

8,300,000 

25,000 

28,200,000 

187,000 

9,000,000 

3,200,000 


i 
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BILUNQ  CODE  f717-*1-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  164 
[Dock*!  No.  93M-0473] 

Peanut  Butter:  Proposed  Amendment 
of  Standard  of  Identity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  standard  of  identity  for 
peanut  butter  to  remove  the  statement 
that  added  vitamins  are  not  suitable 
ingredients  of  this  food.  If  this  change 
is  adopted,  manufacturers  v^ill  be  able 
to  add  vitamins  to  make  modified 
peanut  butter  in  accordance  with  the 
agency's  general  definition  and  standard 
of  identity  for  food  named  by  the  use  of 
a  nutrient  content  claim  (such  as 
"reduced  fat"  or  "reduced  calorie")  and 
a  standardized  term  (peanut  butter). 
FDA  is  proposing  to  take  this  action 
because  it  tentatively  finds  that 
providing  for  modified  forms  of  peanut 
butter  will  assist  consumers  in 
maintaining  healthy  dietary  practices. 
Thus,  the  agency  tentatively  concludes 
that  this  action  will  promote  honesty 
and  fair  dealing  in  the  interest  of 
consumers. 

DATES:  Comments  by  April  4,  1994.  FDA 
proposes  that  any  final  rule  that  may 
issue  based  on  this  proposal  become 
effective  60  days  after  date  of 
publication  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Farklawn  Dr..  Rockyille.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nannie  H.  Rainey.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-205-5099. 
SUPPLEMENTARY  INFORMATK>N: 

I.  Background 

In  the  Federal  Register  of  January  6. 
1993  (58  FR  2431),  FDA  adopted 
§  130.10  (21  CFR  130.10).  This 
regulation  provides  for  the  use  of 
nutrient  content  claims  defined  in  part 
101  (21  CFR  part  101),  such  as  "fat 
free,"  "low  calorie,"  or  "light,"  in 


conjunction  with  a  traditional 
standardized  food  name  (e.g.,  "sour 
cream")  to  define  a  new  food  such  as 
"reduced  fat  sour  cream."  The  purpose 
of  the  new  general  standard  of  identity 
is  to  provide  for  modified  versions  of 
certain  standardized  foods  and  thereby 
to  assist  consumers  in  maintaining 
healthy  dietary  practices. 

The  general  standard  of  identity  in 
§  130.10  requires,  among  other  things, 
that  the  modified  versions  of  the 
standardized  foods:  (1)  Not  be 
nutritionally  inferior  to  the  traditional 
standardized  food,  (2)  possess 
performance  characteristics,  such  as 
physical  properties,  flavor 
characteristics,  functional  proj)ertias, 
and  shelf  life,  that  are  similar  to  those 
of  the  traditional  standardized  food,  (3) 
contain  a  significant  amount  of  any 
mandatory  ingredient  required  to  be  in 
the  traditional  food,  and  (4)  be  made 
from  the  same  types  of  ingredients  as 
permitted  in  the  standard  for  the 
traditional  food,  except  that  ingredients 
may  be  used  to  improve  texture,  prevent 
syneresis,  add  flavor,  extend  shelf  life, 
improve  appearance,  or  add  sweetness. 
Section  130.10(d)(5)  also  provides  for 
the  use  of  water  and  fat  analogs  to 
replace  fat  and  calories  but  specifically 
prohibits  the  replacement  of  required 
ingredients  of  standardized  foods  with 
ingredients  from  a  different  source.  For 
example,  vegetable  oil  may  not  replace 
milkfat  in  the  manufacture  of  a  modified 
version  of  sour  cream.  Furthermore, 
§  130.10(d)(3)  of  the  general  standard  of 
identity  prohibits  the  use  in  the 
modified  food  of  any  ingredient  or 
component  of  an  ingredient  whose  use 
in  the  traditional  food  is  specifically 
prohibited  by  the  standard  of  identity 
for  that  food  (21  CFR  parts  131  through 
169). 

Ln  the  Federal  Register  of  January  6. 
1993.  in  a  document  entitled  "Food 
Labeling  Regulations  Implementing  the 
Nutrition  Labeling  and  Education  Act  of 
1990;  Opportunity  for  Comments"  (58 
FR  2066)  (hereinafter  referred  to  as  the 
"implementation  final  rule").  FDA 
provided  en  opportunity  for  comment 
on  technical  issues  raised  by  the  final 
regulations  on  food  labeling  that  it 
published  on  that  date,  including 
§  130.10.  The  implementation  final  rule, 
among  other  things,  provided  30  days 
for  the  submission  of  comments  on 
technical  issues. 

In  response  to  the  implementation 
final  rule,  the  agency  received  several 
inquiries  regarding  ingredients  whose 
use  in  modified  foods  is  prohibited 
under  §  130.10(d)(3)  of  the  general 
standard.  Comments  claimed  that  this 
provision  is  inconsistent  with 
§  130.10(b).  which  requires  that 


nutrients  be  added  to  the  new  food  to 
restore  nutrient  levels  so  that  the  new 
food  is  not  nutritionally  inferior  to  the 
traditional  food.  One  comment 
suggested  that  FDA  amend 
§  130.10(d)(3)  by  adding  an  exception  to 
allow  for  compliance  with  5 130.10(b). 
This  comment  contended  that  without 
such  an  exception,  no  nutritionally 
improved  versions  of  important 
products  such  as  peanut  butter  would 
be  permitted,  except  when  labeled  as 
imitations. 

In  the  Federal  Register  of  August  18. 
1993,  FDA  published  a  final  rule 
entitled  "Food  Labeling:  Nutrient 
Content  Claims,  General  Principles, 
Petitions,  Definition  of  Terras; 
Definitions  of  Nutrient  Content  Claims 
for  Fat.  Fatty  Adds,  and  Cholesterol 
content  of  Foods;  Food  Standards: 
Requirements  for  Foods  Named  by  Use 
of  a  Nutrient  Content  Claim  and  a 
Standardized  Term;  Technical 
Amendment"  (58  FR  44020)  (hereinafter 
referred  to  as  "the  technical 
amendment").  In  this  document,  the 
agency  acknowledged  that  it  was 
arguable  that  there  was  a  conflict 
between  §  130.10(b)  and  (d)(3)  (58  FR 
44020  at  page  44028)  but  stated  that  no 
conflict  between  these  provisions  was 
intended.  It  recognized,  however,  that 
while  the  need  to  ensure  that  the 
modified  food  is  consistent  in 
characteristics  with  the  traditional 
standardized  food  in  as  many  ways  as 
possible,  and  the  need  to  ensure  tiiat  the 
modified  food  is  not  made  with 
ingredients  not  permitted  in  the 
traditional  food,  normally  support  each 
other,  in  the  case  of  peanut  butter,  and 
only  peanut  butter,  they  work  to  prevent 
the  creation  of  modified  peanut  butter 
products. 

The  standard  of  identity  for  peanut 
butter  in  §  164.150(c)  (21  CFR 
164.150(c))  states  that  artificial 
flavorings,  artificial  sweeteners, 
chemical  preservatives,  added  vitamins, 
and  color  additives  are  not  suitable 
ingredients  for  use  in  the  food.  Based  on 
testimony  at  the  hearings  held  when  the 
standard  of  identity  for  pean;u  butter 
was  adopted  and  the  resulting  findings 
of  fact  (33  FR  10506  at  10509.  July  24, 
1968),  the  agency  adopted  this 
prohibition  on  the  addition  of  vitamins 
to  peanut  butter  because  such  addition 
is  unnecessary  when  the  peanut  butter 
is  consumed  as  part  of  a  balanced  diet. 
As  a  result  of  the  prohibition  on  vitamin 
addition  in  the  peanut  butter  standard 
(§  164.150(c)),  it  may  not  be  possible  to 
formulate  a  modified  peanut  butter 
product  that  is  not  nutritionally  Inferior 
to  peanut  butter  under  the  general 
standard  of  identity.  For  example,  if  the 
level  of  vitamins  is  reduced  in  making 
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the  modified  peanut  butter  product,  e.g., 
a  "reduced  calorie"  or  "reduced  fat" 
peanut  butter,  vitamins  would  have  to 
be  added  to  ensure  compliance  with 
§  130.10(b). 

In  the  technical  amendment,  the 
agency  discussed  the  appropriateness  of 
amending  the  standard  of  identity  for 
peanut  butter  to  remove  the  specific 
prohibition  regarding  the  addition  of 
vitamins  in  §  164.150(c)  as  well  as  the 
appropriateness  of  the  option  suggested 
in  comments  of  modifying  §  130.10  to 
allow  the  addition  of  nutrients  to 
modified  peanut  butter  products  (58  FR 
44020  at  44028  and  44029).  FDA  stated 
that  it  was  the  agency's  preliminary 
view  that  it  is  more  appropriate  to 
amend  the  standard  of  identity  for 
peanut  butter  to  remove  the  specific 
prohibition  regarding  the  addition  of 
vitamins  than  to  modify  §  130.10.  FDA 
said  that  amendment  of  the  peanut 
butter  standard  would  accomplish  the 
same  result  as  the  suggested 
modification  of  §  130.10  but  would 
allow  the  general  standard  of  identity  to 
remain  a  generic  standard  applicable  to 
any  standardized  food.  FDA  is  now 
proposing  to  amend  §  164.150(c)  to 
effect  this  change. 

The  agency  points  out  that  FDA's 
regulations  make  provision  for 
nonstandardized  spreadable  peanut 
products.  Under  §  102.23  (21  CFR 
102.23),  these  products  may  be  labeled 
with  the  common  or  usual  name 
"peanut  spreads,"  provided  that  the 
identity  statement  contains  a  statement 
of  the  percent  of  peanut  ingredient,  tmd 
the  product  complies  with  the  nutrient 
content  requirements  in  §  102.23.  This 
regulation  has  not,  however,  fostered  a 
large  number  of  products. 

FDA  believes  mat  amendment  of  the 
peanut  butter  standard  to  remove  the 
prohibition  on  added  vitamins  will  lead 
to  the  creation  of  more  peanut  products 
than  has  been  the  case  under  §  102.23 
because  manufacturers  will  be  able  to 
use  the  term  "peanut  butter"  instead  of 
"peanut  spread"  in  the  names  of  their 
products.  Further,  FDA  believes  that  the 
use  of  defined  nutrient  content  claims 
will  promote  uniformity  in  labeling  and 
will  enhance  consumer  recognition  of 
modified  peanut  butter  products  that 
have  been  designed  to  achieve  a 
nutritional  goal.  This  enhanced 
recognition  will  assist  consumers  in 
maintaining  healthy  dietary  practices. 
Thus,  FDA  tentatively  finds  that  a 
change  in  the  peanut  butter  standard 
that  will  permit  the  use  of  added 
vitamins  in  the  production  of  modified 
peanut  butter  products  is  in  the  best 
interest  of  consumers.  Accordingly. 
FDA  is  proposing  to  revise  §  164.150(c) 
by  removing  the  specific  prohibition 


regarding  "added  vitamins."  This 
change  will  allow  the  addition  of 
nutrients  normally  present  in  peanut 
butter  that  would  otherwise  be  reduced 
in  manufacturing  the  modified  peanut 
butter  products,  thereby  ensuring  that 
the  modified  version  of  the  food  will  not 
be  nutritionally  inferior  to  peanut 
butter. 

FDA  notes  that  the  removal  of  the 
specific  prohibition  against  added 
vitamins  in  the  peanut  butter  standard 
does  not  change  the  agency's  position 
that  added  vitamins  are  not  necessary 
for  peanut  butter  that  has  not  been 
modified  when  it  is  consumed  in  a 
balanced  diet.  Thus,  if  vitamins  were 
added  to  a  food  that  complies  with  the 
standard  of  identity  in  §  164.150,  the 
resultant  food  would  not  be  peanut 
butter. 

II.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health,  and  safety 
effects;  distributive  impacts;  and 
equity).  The  Regulatory  Flexibility  Act 
requires  analyzing  options  for  regulatory 
rehef  for  small  businesses.  The 
proposed  removal  of  the  specific 
prohibition  regarding  added  vitamins  in 
the  peanut  butter  standard  of  identity 
will  not  affect  the  manufacture  or 
labeling  of  peanut  butter  as  defined  in 
§  164.150.  However,  it  will  provide  an 
additional  option  to  manufacturers  of 
spreadable  peanut  products  that  do  not 
comply  with  the  standard  of  identity  for 
peanut  butter.  It  will  permit  the 
manufacture  and  labeling  of  some 
modified  peanut  butter  products  in 
accordance  with  the  general  definition 
and  standard  of  identity  in  §  130.10. 
Products  complying  with  the  general 
definition  and  standard  of  identity  may 
be  named  by  use  of  a  nutrient  content 
claim  and  the  standardized  term 
"peanut  butter,"  thereby  minimizing 
confusion  to  consumers  regarding  the 
nature  of  the  food. 

Because  the  manufacture  of  modified 
peanut  butter  products  complying  with 
the  new  general  definition  and  standard 
of  identity  is  optional,  and 
manufacturers  may  continue  to  make 
nonstandardized  spreadable  peanut 
products  in  accordance  with  the 
common  or  usual  name  regulation  in 
§  102.23  and  peanut  butter  in 
accordance  with  the  standard  of  identity 


in  §  164.150,  FDA  does  not  believe  that 
the  proposed  change  to  remove  the 
specific  prohibition  regarding  "added 
vitamins"  in  the  standard  of  identity 
will  have  any  adverse  economic  impact 
on  manufacturers.  Therefore,  FDA  finds 
that  this  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  In  addition, 
FDA  certifies  in  accordance  with  section 
605  of  the  Regulatory  Flexibility  Act 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  derive  from  this  action. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Comments 

Interested  persons  may,  on  or  before 
April  4, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  164 

Food  grades  and  standards.  Nuts, 
Peanuts. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  part  164  be  amended  as  follows: 

PART  164— TREE  NUT  AND  PEANUT 
PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  164  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  401,  403,  409,  701. 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  343,  348,  371,  379e). 

2.  Section  164.150  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  164.150    Peanut  butter. 


(c)  The  seasoning  and  stabilizing 
ingredients  referred  to  in  paragraph  (a) 
of  this  section  are  suitable  substances 
which  are  not  food  additives  as  defined 
in  section  201(s)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  or  if 
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they  {ire  food  additives  as  so  defined, 
they  are  used  in  conformity  with 
regulations  established  pursuant  to 
section  409  of  the  act.  Seasoning  and 
stabilizing  ingredients  that  perform  a 
useful  function  are  regarded  as  suitable, 
except  that  artificial  flavorings,  artificial 
sweeteners,  chemical  preservatives,  and 
color  additives  are  not  suitable 
ingredients  in  peanut  butter.  Oil 
products  used  as  optional  stabilizing 
ingredients  shall  be  hydrogenated 
vegetable  oils.  For  the  purposes  of  this 
section,  hydrogenated  vegetable  oil  shall 
be  considered  to  include  partially 
hydrogenated  vegetable  oil. 

Dated:  January  24, 1994. 
Fred  IL  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc  94-2359  Filed  2-2-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  247,  880,  881,  and  883 
[Docket  Na  R-e4-1696;  FR-3472-P-01] 
RIN  2502-AQ12 

Tennination  of  Tenancy  for  Criminal 
Activity 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION: -Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
provide  that  any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  tenants;  any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  their  residences 
by  persons  residing  in  the  immediate 
vicinity  of  the  premises;  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  engaged  in  by  a  tenant,  any 
member  of  the  tenant's  household,  or 
any  guest  or  other  person  under  the 
tenant's  control  would  be  grounds  for 
termination  of  tenancy. 

DATES:  Comments  must  be  received  by 
April  4, 1994. 

ADDRESSES:  Interested  {>ersons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of 
General  Counsel,  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 


SW.,  Washington,  DC  20410-0500. 
Facsimile  (FAX)  comments  are  not 
acceptable. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Tahash,  Director  of  Planning  and 
Procedures  Division,  room  6180, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-flOOO;  telephone, 
(voice)  (202)  708-4162;  (TDD)  (202) 
708-4594.  (These  are  not  toll-free 
numbers) 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  amend  regulations 
for  certain  section  8  project-based 
assistance  programs  to  provide  that  a 
section  8  family  may  be  evicted  for  drug 
crimes  or  for  criminal  activity  that 
threatens  other  residents.  Eviction  may 
be  based  on  such  criminal  activity  by  a 
household  member,  a  guest  or  another 
person  under  the  tenant's  control. 

For  existing  housing  under  the  section 
8  Loan  Management  Program  (24  CFR 
part  886,  subpart  A)  and  section  8 
Property  Disposition  Program  (24  CFR 
part  886,  subpart  C),  the  proposed  rule 
would  implement  section  8  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437f(d)(l)(B)(iii)),  as  amended 
by  section  546  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  and 
section  145  of  the  Housing  and 
Community  Development  Act  of  1992. 

At  present,  HUD's  Multifamily  Model 
Lease  (Handbook  4350.3  Appendix  19a) 
contains  similar  provisions  allowing 
eviction  for  drug-related  criminal 
activities  or  criminal  activity  that 
threatens  other  residents. 

This  proposed  rule  would  revise  24 
CFR  parts  247.  880,  881  and  883.  The 
proposed  rule  would  apply  to  evictions 
under  the  section  8  new  construction 
and  substantial  rehabilitation  programs 
and  under  the  section  8  Loan 
Management  and  Property  Disposition 
Programs.  This  proposed  rule  also 
would  cover  the  follovdng  subsidized 
projects  subject  to  24  CFR  part  247: 
multifamily  housing  projects  that 
receive  the  benefit  of  subsidy  in  the 
form  of  below-market  interest  rates 
under  sections  221(d)(3)  and  (5);  interest 
reduction  payments  under  section  236 
of  the  National  Housing  Act,  including 
Rental  Assistance  Payments  (RAP); 
below-market  interest  rate  direct  loans 
under  section  202  of  the  Housing  Act  of 
1959;  rental  subsidy  in  the  form  of  rent 
supplement  payments  under  section  101 
of  the  Housing  and  Urban  Development 


Act  of  1965;  section  8  in  connection 
with  section  202  Loans  for  Housing  for 
the  Elderly  or  Handicapped  (24  CFR 
part  885),  the  section  8  Additional 
Assistance  Program  for  Projects  with 
HUD-Insured  and  HUD-Held  Mortgages 
(24  CFR  part  886.  subpart  A)  and  the 
section  8  Housing  Assistance  Program 
for  the  Disposition  of  HUD-Owned 
Projects  (24  CFR  part  886.  subpart  C). 

The  proposed  rule  would  be  applied 
uniformly  to  all  assisted  housing  tenants 
for  the  programs  listed  above.  The  rule 
proposes  to  add  criminal  activity, 
including  drug-related  criminal  activity, 
as  grounds  for  termination  of  tenancy. 
The  existing  requirement  that  an  owner 
not  evict  any  tenant,  except  by  judicial 
action  pursuant  to  State  or  local  law  and 
in  accordance  with  the  Department's 
regulations  and  its  due  process 
procedures,  will  remain  in  effect. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(c).  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321  et  seq.  The  Finding 
of  No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk  at  the  above  address. 

Regulatory  Flexibility  Act 

The  Secretary,  in  approving  this 
proposed  rule  for  publication,  certifies 
in  accordance  with  5  U.S.C.  605(b),  the 
Regulatory  Flexibility  Act,  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  small  entities  that  would 
be  impacted  by  this  proposed  rule. 

Executive  Order 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  proposed  rule  as 
result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  room  10276,  451  Seventh  Street 
SW..  Washington.  DC. 

Semiannual  Agenda 

This  proposed  rule  was  listed  as  item 
1514  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  25. 1993  (58  FR  56404,  56424) 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
requested  by  and  submited  to  the 
Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and 
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Urban  Affaire  of  the  House  of 
Representatives  under  section  7(o]  of 
the  Department  of  Housing  and  Urt>an 
-  Development  Act 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Or-der  12606,  the  Family,  has 
determined  that,  while  this  proposed 
rule  should  increase  the  safety  and 
security  of  families  Uvlng  in  assisted 
housing,  the  proposed  rule  does  not 
have  potential,  direct,  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being;  therefore,  it  is  not 
subject  to  review  under  this  order. 

Federalism 

r 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
significant  federalism  implications  and 
thus,  are  not  subject  to  review  under  the 
order.  This  proposed  rule  will  not 
interfere  with  or  preempt  State  or  local 
government  functions. 

List  of  Subjects 

24  CFH  Part  247 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development,  Low  and  moderate 
income  housing.  Rent  subsidies. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  883 

Grant  programs— housing  and 
commimity  development,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  parts  247. 880, 
881,  and  883  would  be  amended  as 
follows: 

PART  247— EVICTIONS  FROM 
CERTAIN  SUBSIDIZEO  AND  HUD- 
OWNEO  PROJECTS 

1.  The  authority  citation  for  24  CFR 
part  247  would  be  revised  to  read  as 

follows: 

Authority:  12  VS.C  ITOlq.  1701*.  1715b, 
17157.  and  1715»-1:  42  U.S.C  1437a.  1437c 
1437f.  and  3535(d). 


2.  Section  247.3  would  be  amended 
by  removing  the  word  "or"  from 
paragraph  (a)(2);  by  redesignating 
paragraph  (a)(3)  as  paragraph  (a)(4);  by 
adding  a  new  paragraph  (a)(3);  and  by 
amending  paragraph  (h)  by  removing  the 
reference  to  "§  247.3(a)(3)"  and  by 
adding  In  its  place  "§  247.3(a)(4)".  to 
read  as  follows: 

1247.3    EntMament  of  tananta  to 
occtipsncy. 

(a)  •  •  • 

(3)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  tenants,  any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  their  residences 
by  persons  residing  in  the  immediate 
vicinity  of  the  premises,  or  any  drug 
related  criminal  activity  on  or  near  such 
premises,  engaged  in  by  a  tenant,  any 
member  of  the  tenant's  household,  or 
any  guest  or  other  person  under  the 
tenant's  control,  or 

3.  In  S  247.4,  paragraph  (c)  would  be 
amended  by  removing  the  reference  to 
"§  247.3(a)(3)"  and  by  adding  in  its 
place  "§  247.3(a)(4)". 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

4.  The  authority  citation  for  24  CFR 
part  880  would  continue  to  read  as 
follows: 

Aolharity:  42  U.S.C  1437a.  1437c  1437f 
and  3535(d). 

5.  Section  880.607  would  be  amended 
by  removing  the  word  "or"  from 
paragraph  (b)(l)(li);  by  redesignating 
paragraph  (b)(l)(iii)  as  (b)(l)(iv);  by 
adding  a  new  paragraph  (b)(l)(lii);  by 
revising  the  newly  designated  (b)(l)(iv); 
and  by  amending  paragraphs  (b)(2)  and 
(c)(2)  by  removing  the  references  to 
"(b){l)(iii)"  and  by  addino  in  their 
places  "(b)(l)(iv)".  to  read  as  follows: 

1880.607    Tannlnatfon  of  tananey  and 
ntodMcatlon  of  I 


(b)  •  •  • 

(!)•*• 

(iii)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  tenants,  any  criminal  activity  that 
threatens  the  heahh.  safiaty.  or  right  to 
peaceful  enjoyment  of  their  residences 
by  persons  residing  in  the  Immediate 
vicinity  of  the  premises,  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  engaged  in  by  a  tenant,  any 
member  of  the  tenant's  household,  or 


any  guest  or  other  person  under  the 
tenant's  control,  or 

(iv)  Other  good  cause,  which  may 
include  the  refusal  of  a  familv  to  accept 
an  approved  modified  lease  form  (see 
paragraph  (d)  of  this  section).  No 
termination  by  an  owner  will  be  valid 
to  the  extent  it  is  based  upon  a  lease  or 
provisions  of  State  law  permitting 
termination  of  a  tenancy  solely  because 
of  expiration  of  an  initial  or  subsequent 
renewal  term.  All  terminations  also 
must  be  in  accordance  with  the 

[jrovlsions  of  any  State  and  local 
andlord  tenant  law  and  with  paragraph 
(c)  of  this  section. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

6.  The  authority  citation  for  24  CFR 
part  881  would  be  revised  to  read  as 
follows: 

Authority:  42  VS.C  1437a.  1437c  and 
1437f,  3535(d)  and  12701. 

7.  Section  881.607  would  be  amended 
by  removing  the  word  "or"  from 
paragraph  (b)(l)(ii);  by  redesignating 
paragraph  (b)(l)(iii]  as  paragraph 
(b)(l)(iv);  by  adding  a  new  (b)(l){iii);  by 
revising  the  newly  designated  (b)(l)(iv); 
and  by  amending  paragraphs  (b)(2)  and 
(c)(2)  by  removing  the  references  to 
"(b)(l)(iii)"  and  by  adding  in  their 
places  "(b)(l)(iv)".  to  read  as  follows: 

f  881 .607    Termination  of  tenancy  and 
modification  of  leas*. 


fb)  •  •  • 

(1)'  •  • 

(iii)  Any  criminal  activity  that 
threatens  the  heahh,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  tenants,  any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  their  residences 
by  persons  residing  in  the  immediate 
vicinity  of  the  premises,  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  engaged  in  by  a  tenant,  any 
member  of  the  tenant's  household,  or 
any  guest  or  other  person  under  the 
tenant's  control,  or 

(iv)  Other  good  cause,  which  may 
include  the  refusal  of  a  family  to  accept 
an  approved  modified  lease  form  (see 
paragraph  (d)  of  this  section).  No 
termination  by  an  owner  will  be  valid 
to  the  extent  it  is  based  upon  a  lease  or 
provisions  of  State  law  permitting 
termination  of  a  tenancy  solely  because 
of  expiration  of  an  Initial  or  subsequent 
renewal  term.  AH  terminations  also 
must  be  in  accordance  with  the 
provisions  of  any  State  and  local 
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landlord  tenant  law  and  with  paragraph 
(c)  of  this  section. 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

8.  The  authority  citation  for  24  CJhK 
part  883  would  continue  to  read  as 
follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f. 
and  3535(d). 

9".  Section  883.708  would  be  amended 
by  removing  the  word  "or"  from 
paragraph  (b)(l)(ii);  by  redesignating 
paragraph  (b)(l){iii)  as  paragraph 
{b)(lKiv);  by  adding  a  new  paragraph 
(b)(l)(iii);  and  by  amending  paragraphs 
(b)(2)  and  (c)(2)  by  removing  the 
references  to  "(b)(l)(iii)"  and  by  adding 
in  their  places  "(b)(l)(iv)".  to  read  as 
follows: 

§  883.706    Termination  of  tenancy  and 
modification  of  lease. 

•  *         •         •         • 

(b)*  •  • 

(!)•'* 

(iii)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  tenants,  any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoj'ment  of  their  residences 
by  persons  residing  in  the  immediate 
vicinity  of  the  premises,  or  any  drug- 
related  criminal  activity  on  or  near  such 
premises,  engaged  in  by  a  tenant,  any 
member  of  the  tenant's  household,  or 
any  guest  or  other  person  under  the 
tenant's  control,  or 

*  •        •        •        • 

Dated;  January  26, 1994. 
Nicolas  P.  Rstsinas, 

A  ssistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 
IFR  Doc.  94-2390  Filed  2-2-94;  8:45  am) 
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24  CFR  Part  232 

[Docket  No.  R-94-1695;  FR-3374-P-011 

RIN  2S02-AFa9 

Asaiated  Living  Facllitiea  Under 
Section  232 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
ACTION:  Proposed  rule^ 

SUHIMARY:  This  rule  proposes  to  amend 
the  regulations  to  implement  statutory 
authority  to  insxire  assisted  hving 
facilities  for  the  care  of  frail  elderly 


persons,  as  authorized  by  section  511  of 
the  Housing  and  Community 
Development  Act  of  1992.  This 
proposed  rule  would  also  expand 
current  regulations  to  include  the 
refinancing  of  conventional  (non-FHA 
insiu^d)  nursing  homes,  intermediate 
care  facihties,  assisted  living  facilities  or 
board  and  care  homes  under  section 
223(f)  of  the  National  Housing  Act,  and 
to  insure  additions  to  existing  such 
projects.  Finally,  this  proposed  rule 
would  make  conforming  changes 
required  by  the  Housing  and 
Community  Development  Act  of  1992, 
and  would  make  minor  technical 
changes  to  the  regulations  to  remove 
ambiguity  and  reflect  long-standing 
E>epartmental  policy. 
DATES:  Comments  due  date:  April  4. 
1994. 

ADDf^ESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  room  10276,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
above  address.  Facsimile  (FAX) 
comments  are  not  acceptable. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Linda  D.  Cheatham,  Director,  Office  of 
Insured  Multifamily  Housing 
Development,  451  Seventh  Street.  SW, 
Washington.  DC  20410-0500.  telephone: 
(202)  708-3000;  the  telecommunications 
device  for  the  deaf  (TDD)  telephone 
number  is  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Currently,  under  section  232  of  the 
National  Housing  Act  (NHA).  and  the 
accompanying  regulations  at  24  CFR 
part  232.  the  Department  insures 
mortgages  for  nursing  homes, 
intermediate  care  facilities,  and  board 
and  care  homes.  Section  511  of  the 
Housing  and  Community  Development 
Act  of  1992.  Public  Law  102-550, 
approved  October  28, 1992  (1992  HCD 
Act),  amends  section  232  of  the  NHA  by 
authorizing  FHA  mortgage  insurance  for 
assisted  living  faciUties.  In  compliance 
with  section  511  of  the  1992  HCD  Act, 
this  proposed  rule  would  revise  24  CFR 
part  232  to  make  assisted  living 
facilities  for  the  care  of  the  frail  elderly 
eligible  for  mortgage  insurance. 

Under  the  NHA  and  this  proposed 
rule,  the  term  "assisted  living  facility" 
means  a  public  facility,  proprietary 


facility,  or  fadUty  of  a  private  nonprofit 
corporation  that: 

(1)  Is  Ucensed  and  regulated  by  the 
State  or  if  there  is  no  State  law 
providing  for  such  Ucensing  and 
regulation  by  the  State,  by  the 
municipality  or  other  poUtical 
subdivision  in  which  the  facility  is 
located; 

(2)  Makes  available  to  residents 
supportive  services  to  assist  the 
residents  in  carrying  out  activities  of 
daily  Uving  such  as  bathing,  dressing, 
eating,  getting  in  and  out  of  bed  or 
chairs,  walking,  going  outdoors,  using 
the  toilet,  laund^,  home  management, 
preparing  meals,  shopping  for  personal 
items,  obtaining  and  taking  medications, 
managing  money,  using  the  telephone, 
or  performing  Ught  or  heavy  housework, 
and  which  may  make  available  to 
residents  home  health  care  services, 
such  as  nursing,  and  therapy;  and 

(3)  Provides  separate  dwelling  units 
for  residents,  each  of  which  may  contain 
a  full  kitchen  or  bathroom,  and  includes 
common  rooms  and  other  facilities 
appropriate  for  the  provision  of 
supportive  services  to  residents  of  the 
facility. 

Under  the  NHA  and  this  proposed 
rule,  the  term  "frail  elderly"  has  the 
same  meaning  as  the  term  in  section 
802(k)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA).  Section  802(k)(8)  defines  "frail 
elderly"  as  meaning  an  elderly  person 
who  is  unable  to  perform  at  least  three 
activities  of  daily  Hving  adopted  by  the 
Secretary.  (The  term  "activity  for  daily 
living"  means  an  activity  regularly 
necessary  for  personal  care  and  includes 
bathing,  dressing,  eating,  getting  in  and 
out  of  bed  and  chairs,  walking,  going 
outdoors,  and  using  the  toilet.) 

An  assisted  Uving  facility  may  be  free- 
standing, or  part  of  a  complex  that 
includes  a  nursing  home,  an 
intermediate  care  facility,  a  board  and 
care  facility  or  any  combination  of  the 
above.  However,  in  compliance  with 
section  511  of  the  1992  HCD  Act.  this 
proposed  rule  would  not  authorize 
mortgage  insurance  for  an  assisted 
living  facility  imless  the  Secretary 
determines  that  the  level  of  financing 
acquired  by  the  mortgagor  and  any  other 
resources  available  for  the  facility  are 
sufficient  to  ensure  that  the  facility 
contains  dweUing  units  and  facilities  for 
the  provision  of  supportive  services;  the 
mortgagor  provides  satisfactory 
assurances  that  no  dwelling  unit  in  the 
facility  will  be  occupied  by  more  than 
one  person  without  the  consent  of  all 
such  occupants;  and  the  appropriate 
state  licensing  agency  for  the  state, 
municipality  or  other  political 
subdivision  in  which  the  facility  is  or  is 


5158 


Federal  Register  /  Vol.  59.  No.  23  /  Thursday,  February  3.  1994  /  Proposed  Rules 


to  be  located  provides  adequate 
assurances  that  the  facility  will  comply 
with  any  applicable  standards  and 
requirements  for  such  facilities. 

Section  511  of  the  1992  HCD  Act  also 
amends  section  223(f)  of  the  NHA.  In 
accordance  with  section  511,  this 
proposed  rule  would  authorize  the 
refinancing  of  an  existing  assisted  living 
facility.  This  proposed  rule  would  also 
expand  the  section  232  program  to 
include  the  refinancing  of  conventional 
projects  under  section  223(f)  of  the 
National  Housing  Act.  Section  409  of 
the  Housing  and  Community 
Development  Act  of  1987  amended 
section  223(0  of  the  NHA  to  cover  the 
refinancing  of  existing  debt  of  an 
existing  nursing  home,  existing 
intennediate  care  facility,  existing  board 
and  care  facility  (collectively  referred  to 
as  'residential  care  facility),  or  any 
combination  of  the  above. 

However,  after  section  409  of  the 
Housing  and  Community  Development 
Act  of  1987  was  enacted,  the 
Department  only  implemented  section 
409  for  existing  FTL\-insured  residential 
care  faciUties.  (On  August  31, 1988  (53 
FR  33735),  the  Department  added 
insurance  for  existing  residential  care 
facilities  that  are  currently  FHA- 
insured.)  HUD's  decision  not  to 
implement  section  409  in  its  entirety 
was  based  on  the  fact  that  HUD  had  no 
experience  in  underwriting  existing 
residential  care  facilities.  By  limiting 
the  insurance  for  refinanced 
transactions  to  currently  FHA-insured 
projects  with  a  known  track  record 
(annual  inspections,  availabihty  of 
audited  financial  statements,  etc.),  the 
Department  could  more  adequately 
protect  the  General  Insurance  Fund. 

However,  the  House  Conference 
Report  for  the  NAHA  (H.R.  101-943, 
101st  Cong.  2d  Sess,  at  524)  emphasizes 
Congrtss's  intent  that  the  EXepartment 
fully  implement  section  409  to  include 
conventional  (non-FHA  insured) 
projects.  Accordingly,  the  Department  is 
now  expanding  the  program  to  include 
mortgages  fcr  the  purchase  and 
refinancing  of  existing  residential  care 
facilities  with  non-FHA  insured 
mortgages  under  section  232  pursuant  to 
section  223(f). 

To  implement  further  statutory 
changes,  this  proposed  rule  would  make 
projects  consisting  of  an  addition  to  an 
exisfir^  (non-FHA  insured)  nursing 
home,  board  and  care  facility, 
intermediate  care  facility,  or  assisted 
living  facility  eligible  for  mortgage 
infjurance  under  section  232  of  the 
NHA.  Moreover,  this  proposed  rule 
would  increase  the  loan-to-value  ratio 
for  private  nonprofit  mortgagors  from  90 
percent  to  95  percent,  and  would  make 


conforming  changes  for  fire  safety 
equipment  for  assisted  living  facilities. 

In  addition  to  statutory  changes,  this 
proposed  rule  would  mdie  minor 
technical  amendments  to  part  232. 
Specifically,  this  proposed  rule  would 
move  the  definition  of  substantial 
rehabilitation  from  §  232.902(b)  to  the 
definitional  section  of  the  regulations 
(section  232.1),  and  revise  the  definition 
of  substantial  rehabilitation  to  reflect 
the  requirement  that  rehabilitation  must 
involve  two  or  more  major  building 
components.  The  current  wording 
"more  than  one  building  component " 
could  be  erroneously  interpreted. 

Moreover,  the  word  "additions" 
would  be  removed  from  the  definition 
of  substantial  rehabilitation.  The 
placement  of  '■additions'  in 
§  232.902(b)  of  the  existing  regulations 
has  caused  confusion  because  it 
inconectly  suggests  that  the  cost  of  an 
addition  to  an  existing  building  can  be 
used  in  calculating  the  15  percent  of 
value  criterion.  The  term  "additions,"  as 
used  in  §  232.902(b)  was  intended  to 
mean  an  addition  of  a  new  project 
element  in  a  residential  care  facility, 
such  as  a  whirlpool  bath,  safety  railing, 
etc.  The  Department  wants  to  emphasize 
that  these  revisions  to  the  definition  of 
substantial  rehabilitation  do  not  reflect 
a  policy  change,  but  are  technical 
changes  which  reflect  the  Department's 
long  standing  administrative  policy. 

Finally,  this  proposed  rule  would 
increase  the  loan-to-value  ratio  for 
private  nonprofit  mortgagors  fit)m  85 
percent  to  90  percent  for  the  purchase 
or  refinance  of  a  residential  care  facility 
which  does  not  involve  substantial 
rehabilitation. 

n.  Other  Matters 

A.  Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  proposed  rule  as  a 
result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  fcr  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  room  10276.  451  Seventh  Street 
SW.,  Washington  DC. 

B.  Pegulatory  Flexibiliy  Act 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)).  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  does  not  have  a 
s>gnificar:t  economic  impact  on  a 
substantial  number  of  small  entities. 
Specifically,  the  proposed  rule  expands 
eligible  projects  for  FHA  mortgage 


insurance  to  include  assisted  living 
facilities,  and  additions  to  existing 
projects,  neither  of  which  are  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
the  Rules  Docket  Clerk,  room  10276,  451 
Seventh  Street  SW.,  Washington,  DC 
20410. 

D.  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
proposed  rule  is  directed  to  owners  of 
residential  care  facilities,  and  will  not 
impinge  upon  the  relationship  between 
the  Federal  Government  and  State  and 
local  governments.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  order. 

E.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Fanuly,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  imi>act 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  proposed  rale,  as 
those  policies  and  programs  relate  to 
family  concerns. 

F.  Regulatory  Agenda 

This  proposed  rule  was  listed  as  item 
no.  1510  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  25, 1993  (58  FR 
56402,  56424)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

G.  Papenvork  Reduction  Act 

The  amendments  that  would  be  made 
to  24  CFR  part  232  by  this  proposed  rule 
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would  not  add  any  additional 
information  collection  burden  than  that 
already  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  prograin  number  is  14.129. 

List  of  Subjects  in  24  CFR  Part  232 

Fi^e  prevention.  Health  facilities. 
Loan  programs — health,  Loan 
programs— housing  and  community 
development,  Ivlortgage  insqrance, 
Nursing  homes,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  232  would 
be  amcndod  as  follows: 

1.  The  authority  citation  for  24  CFR 
part  232  would  cciitinue  to  read  as 
follows: 

Authority:  12  U.S.C.  171Sb.  1715w. 

1715z(9);  42  U.S.C.  3535(d). 

2.  The  title  of  24  CFR  part  232  would 
be  revised  to  read  as  follows: 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES. 
INTERMEDIATE  CARE  FACILITIES, 
BOARD  AND  CARE  HOMES,  AND 
ASSISTED  LIVING  FACILITIES. 

3.  Section  232.1  would  be  amended 
by  revising  paragraph  (j)  and  by  adding 
new  paragraphs  |m).  (n),  and  (o)  to  read 
as  follows: 

§232.1     Deflnttlons. 

(j)  Project  means  a  nursing  home, 
intermediate  care  facility,  assisted  living 
facility  or  board  and  care  home,  or  any 
combination  of  nursing  home, 
intermediate  care  facility,  assisted  living 
facility  or  board  and  care  home, 
approved  by  the  Commissioner  under 
provisions  under  this  subpart.  A  project 
may  include  such  additional  facilities  as 
may  be  authorized  by  the  Secretary  for 
the  nonresident  care  of  elderly 
individuals  and  others  who  are  able  to 
live  independently  but  who  require  care 
during  the  day. 
»        *        *        »        • 

(m)  Assisted  Living  Facilities  means  a 
public  facility,  proprietary  facility,  or 
facility  of  a  private  nonprofit 
corporation  that  is  used  for  the  care  of 
the  frail  elderly,  and  tiiat: 

(1)  Is  licensed  and  regulated  by  the 
State  or  if  there  is  no  State  law 

pi  jviding  for  such  licensing  and 
regulation  by  the  Stale,  by  tihe 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located; 

(2)  Makes  available  to  residents 
supportive  services  to  assist  the 
residents  in  carrying  out  activities  of 


daily  living  such  as  bathing,  dressing, 
eating,  getting  in  and  out  of  bed  or 
chairs,  walking,  going  outdoors,  using 
the  toilet,  doing  laundry,  preparing 
meals,  shopping  for  personal  items, 
obtaining  and  taking  medications, 
managing  money,  using  the  telephone, 
or  performing  light  or  heavy  housework, 
and  which  may  make  available  to 
residents  home  health  car«  services, 
such  as  nursing  and  therapy; 

(3)  Provides  separate  dwelling  units 
for  residents,  each  of  which  may  contain 
a  full  kitchen  or  bathroom,  and  includes 
common  rooms  and  other  facilities 
appropriate  for  the  provision  of 
supportive  ser\'ices  to  resid«»nts  of  the 
facility. 

[n]  Frail  elderly  persons  means  an 
elderly  person  who  is  unable  to  perform 
at  least  three  activities  of  daily  living. 
Activity  of  daily  living  means  an 
activity  necessary  on  a  regular  basis  for 
personal  care  and  includes  bathing, 
dressing,  eating,  getting  in  and  out  of 
beds  and  chairs,  walking,  going 
outdoors  and  using  the  toilet. 

(0)  Substantial  rehabilitation  consists 
of  repairs,  replacements  and 
improvements: 

(1)  The  cost  of  which  exceeds  the 
greater  of  fifteen  percent  (15%)  of  the 
Project's  value  after  completion  of  all 
repairs,  replacements,  and 
improvements;  or 

(2)  That  involve  the  replacement  of 
two  or  more  major  building 
components.  For  purposes  of  this 
definition,  the  term  major  building 
component  includes: 

(i)  Roof  structures; 

(ii)  Ceiling,  wall,  or  floor  structures; 

(iii)  Foundations; 

(iv)  Plumbing  .systems; 

(v)  Heating  and  air  conditioning 
systems;  and 

(vi)  Electrical  systems. 

4.  A  new  §  232.7  would  be  added  to 
the  end  of  the  undosignated  center 
heading.  "APPLICATION  AND 
CERTIFICATION',  in  subpart  A,  to  read 
as  follows: 

Subpart  A— Eligibility  Requirements 


Application  and  Certilication 


§  ^32.7    AcJditlonai  reciirire.'nant^  for 
assisted  living  facilities. 

In  the  case  of  an  assisted  living 
facility,  or  any  such  facility  combined 
with  any  other  home  or  facility,  the 
Secretary  shall  not  insure  any  mortgage 
under  this  part  unless: 

(a)  The  Secretary  determines  that  the 
level  of  financing  acquired  by  the 
mortgagor  and  any  other  resources 


available  for  the  facility  will  be 
sufficient  to  ensure  that  the  facility 
contains  the  dwelling  units  and 
facilities  for  the  provision  of  supportive 
services  in  accordance  with  §  232. l(m); 

rh)  The  mortgaj^or  provides  assurances 
satisfaciory  to  the  Secretary  that  no 
dwelling  unit  in  the  facility  will  be 
occupied  by  more  than  one  person 
without  the  consent  of  all  such 
occupants;  and 

(c)  The  appropriate  state  licensing 
agency  for  the  state,  municipality  or 
other  political  subdivision  in  which  the 
facility  is  or  is  to  be  located  provides 
such  assurances  as  the  Secretary 
considers  necessary  that  the  facility  will 
comply  with  any  applicable  standards 
and  requirements  for  such  facilities. 

5.  Section  232.30  would  be  revised  to 
read  as  follows: 

S  232.30    Maximum  mortgage  amounts  for 
new  construction  and  sbbsiantlal 
rehabilitation. 

The  mortgage  for  a  project  involving 
proposed  new  construction  or 
substantial  rehabilitation  by  a  profit 
motivated  mortgagor  shall  involve  a 
principal  obligation  not  in  excess  of  90 
percent  of  the  Commissioner's  estimate 
of  the  value  of  the  project,  including 
equipment  to  be  used  in  the  operation, 
when  the  prop>osed  improvements  are 
completed  and  the  equipment  is 
installed.  The  mortgage  for  a  project 
involving  proposed  new  construction  or 
substantial  rehabilitation  by  a  private 
nonprofit  mortgagor  shall  involve  a 
principal  obligation  not  in  excess  of  95 
percent  of  such  value,  including 
equipment. 

6.  Section  232.32  would  be  amended 
by  revising  the  section  heading,  the 
introductory  paragraph,  and  paragraphs 
(b)  and  (c)  to  read  as  fc'lows: 

S  232.32    Adjusted  mortgage  amount — 
substantial  rehabilitation  projects. 

Ir.  addition  to  the  Umitations  of 
§  232.30,  a  mortgage  having  a  principal 
amount  computed  in  compliance  with 
the  applicable  provisions  of  this 
subpart,  and  whitii  involves  a  project  to 
be  substantially  rehabilitated,  shall  ba 
subject  to  the  following  additional 
limitations: 


Cb)  Property  subjcJ  to  existing 
mortgaga.  If  the  mortgagor  owns  the 
project  subject  to  an  outstanding 
indebtedness,  which  is  to  be  refinanced 
with  part  of  the  insured  mortgage,  the 
maximum  mortgage  amount  sball  not 
exceed: 

(1)  The  Commissioner's  estimate  of 
the  cost  of  the  repair  or  rehabilitation; 
plus 

(2)  such  portion  of  the  outstanding 
indebtedness  as  does  not  exceed  90 
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percent  (95  percent  for  a  private 
nonprofit  mortgagor)  of  the 
Commissioner's  estimate  of  the  fair 
market  value  of  such  land  and 
improvements  prior  to  the  repair  or 
rehabilitation;  or 

(c)  Property  to  be  acquired.  If  the 
project  is  to  be  acquired  by  the 
mortgagor  and  the  purchase  price  is  to 
be  financed  wrjth  a  part  of  the  insured 
mortgage,  the  maximum  mortgage 
amount  shall  not  exceed  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of: 

(1)  The  Commissioner's  estimate  of 
the  cost  of  the  repair  or  rehabilitation; 
and 

(2)  The  actual  purchase  price  of  the 
land  and  improvements,  but  not  in 
excess  of  the  Commissioner's  estimate 
of  the  fair  market  value  of  such  land  and 
improvements  prior  to  the  repair  or 
rehabilitation. 

7.  In  §  232.39,  a  new  paragraph  (c) 
uould  be  added  as  follows: 

§  232.39    Construction  standards. 

***** 

(c)  An  assisted  living  facility  shall  be 
one  or  more  firee-standing  structures 
(architecturally  independent  of  any 
other  structure),  an  entity  of  an  existing 
structure  such  as  a  board  and  care 
home,  or  connected  to  a  main  building 
or  identifiable  separate  portions  of  one 
or  more  free-standing  structures 
containing  not  fewer  than  five 
residential  efficiency,  one-bedroom  or 
two-bedroom  units.  Residential  unit 
means  a  separate  apartment  or  unit  for 
one  or  more  persons.  An  assisted  living 
unit  must  contain  a  full  bathroom  and 
may  contain  a  kitchenette  or  a  full 
kitchen  depending  on  the  design  and 
market.  A  kitchen  is  not  required  in 
each  unit;  however,  the  facility  must 
have  a  central  kitchen  and  group  dining 
facilities.  The  assisted  living  facility  or 
designated  portion  of  the  structure  shall 
not  contain  any  nursing  home  or 
intermediate  care  beds,  but  may  contain 
board  and  care  beds.  In  addition, 
assisted  living  facilities  must  meet  State 
and  local  licensing  requirements, 
goverrunental  building  codes,  and  other 
occupancy  standards. 

8.  A  new  §  232.42a  would  be  added  to 
subpart  A  to  read  as  follows: 

§  232.42a    Additions  to  existing  projects. 

A  mortgage  which  covers  an  addition 
to  an  existing  project  is  eligible  for 
insurance  under  this  part,  provided  that, 
if  there  is  a  mortgage  on  the  existing 
project,  such  mortgage  must  be 
refinanced  under  this  part.  The 
mortgage  amount  for  an  addition  in  all 
cases  shall  be  determined  under  section 
232.30.  If  the  existing  project  requires 


substantial  rehabilitation  then  the 
mortgage  amount  for  refinancing  the 
existing  facility  shall  be  determined 
under  §§  232.30  and  232.32.  If  the 
existing  project  does  not  require 
substantial  rehabilitation  then  the 
mortgage  amount  for  refinancing  the 
existing  facility  shall  be  determined 
under  §  232.903.  The  resulting 
determination  for  the  mortgage  on  the 
addition  and  the  resulting 
determination  for  the  refinanced 
mortgage  on  the  existing  project  must  be 
blended  and  both  the  addition  and  the 
existing  project  must  be  subject  to  the 
same  mortgage. 

9.  Section  232.89  would  be  revised  to 
read  as  folic ws: 

§  232.89    Reducton  in  mortgage  amount 

If  the  principal  obligation  of  the 
mortgage  exceeds  90  percent  (95  percent 
for  a  private  nonprofit  mortgagor)  of  the 
total  amount  as  shown  by  the  certificate 
of  actual  cost  plus  the  value  of  the  land 
(the  cost  shown  by  the  certificate  of 
actual  cost  in  rehabilitation  cases),  the 
mortgage  shall  be  reduced  by  the 
amount  of  such  excess  prior  to  final 
endorsement  for  insurance. 

10.  Section  232.90  would  be  amended 
by  revising  the  section  heading,  the 
introductory  paragraph,  and  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§232.90    Substantial  rehabilitation 
projects. 

In  the  event  the  mortgage  is  to  finance 
substantial  rehabilitation,  the 
mortgagor's  actual  cost  of  the  substantial 
rehabilitation  may  include  the  items  of 
expense  permitted  by  new  construction 
in  accordance  with  this  part  and  the 
applicable  cost  certification  procedure 
described  therein  will  be  required; 
provided  such  mortgage  shall  be  subject 
to  the  following  limitations: 
***** 

(b)  Property  subject  to  existing 
mortgage.  If  the  insured  mortgage  is  to 
include  the  cost  of  refinancing  an 
existing  mortgage  acceptable  to  the 
Commissioner,  the  amount  of  the 
existing  mortgage  or  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of  the  Commissioner's 
estimate  of  the  fair  market  value  of  the 
land  and  existing  improvements  prior  to 
the  repair  or  rehabilitation,  whichever  is 
the  lesser,  shall  be  added  to  the  actual 
cost  of  the  repair  or  rehabilitation.  If  the 
principal  obligation  of  the  insured 
mortgage  exceeds  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess,  prior  to 
final  endorsement  for  insurance. 

(c)  Property  to  be  acquired.  If  the 
mortgage  is  to  include  the  cost  of  land 
and  improvements,  and  the  purchase 


price  thereof  is  to  be  financed  with  part 
of  the  mortgage  proceeds,  the  purchase 
price  or  the  Commissioner's  estimate  of 
the  fair  market  value  of  land  and 
existing  improvements  prior  to  repair  or 
rehabilitation,  whichever  is  the  lesser, 
shall  be  added  to  the  actual  cost  of  the 
repair  or  rehabilitation.  If  the  principal 
obligation  of  the  insured  mortgage 
exceeds  the  applicable  90  percent  (95 
percent  for  a  private  nonprofit 
mortgagor)  of  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess  prior  to 
final  endorsement  for  insurance. 

11.  Section  232.500  would  be 
amended  by  revising  the  introductory 
paragraph  (c)(1),  and  paragraph  (d).  to 
read  as  follows: 

§232.500    Definitions. 

***** 

(c)(1)  Fire  safety  equipment  means 
equipment  that  is  purchased,  installed, 
and  maintained  in  a  nursing  home, 
intermediate  care  facility,  assisted  living 
facility,  or  board  and  care  home  and  that 
meets  the  following  standards  for  the 
applicable  occupancy: 
***** 

(d)  Fire  safety  loan  means  any  form  of 
secured  or  unsecured  obligation 
determined  by  the  Commissioner  to  be 
eligible  for  insurance  under  this  subpart 
and,  in  the  case  of  an  assisted  living 
facility  or  a  board  and  care  horns,  made 
with  respect  to  such  a  home  located  in 
a  State  which  the  Secretary  has 
determined  is  in  compliance  with  the 
provisions  of  section  1616(e)  of  the 
Social  Security  Act. 
***** 

12.  Section  232.505  would  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  2v<.505    Application  and  application  fee. 

***** 

(b)  Filing  of  application.  An 
application  for  insurance  of  a  fire  safety 
loan  for  a  nursing  home,  intermediate 
care  facility,  assisted  living  facility  or 
board  and  care  home  shall  be  submitted 
on  an  approved  HUD  form  by  an 
approved  lender  and  by  the  owners  of 
the  project  to  the  local  HUD  office. 
•        *        •        •        • 

13.  Section  232.615  would  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  232.61 5    Eligible  borrowers. 

***** 

(b)  Also  eligible  as  a  borrower  shall  be 
a  profit  or  nonprofit  entity  which  owns 
an  assisted  living  facility  or  board  and 
care  home  for  which  HUD  has 
determined  that  the  installation  of  fire 
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safety  equipment  is  approvable  under 
the  definition  contained  in  §  232.500(c). 

14.  Section  232.901  would  be  revised 
to  read  as  follows: 

§  232.90 1    Mortgages  covering  existing 
projects  are  eligible  (or  Insurance. 

A  mortgage  executed  in  connection 
with  the  purchase  or  refinancing  of  an 
existing  project  without  substantial 
rehabilitation  may  be  insured  under  this 
subpart  pursuant  to  section  223(f)  of  the 
Act.  A  mortgage  insured  pursuant  to 
this  subpart  shall  meet  all  other 
requirements  of  this  part  except  as 
expressly  modified  by  this  subpart. 

15.  Section  232.902  would  be  revised 
to  read  as  follows: 

§232.902    Eligible  project 

Existing  projects  (witli  such  repairs 
and  improvements  as  are  determined  by 
the  Commissioner  to  be  necessary)  are 
eligible  for  insurance  under  this 
subpart.  The  project  must  not  require 
substantial  rehabilitation  and  three 
years  must  have  elapsed  from  the  date 
of  completion  of  construction  or 
substantial  rehabilitation  of  the  project, 
or  from  the  beginning  of  occupancy, 
v.'hichever  is  later,  to  the  dale  of 
application  for  insurance.  In  addition, 
the  project  must  have  attained 
sustaining  occupancy  (occupant^  that 
would  produce  income  sufficient  to  pay 
operating  expenses,  annual  debt  service 
and  reserve  fund  for  replacement 
roquiromenf.s)  as  detem.ined  by  the 
Commissinuer,  before  endorsement  of 
the  project  for  insuronco,  e'tematively, 
ih*?  mortgagor  must  provi  1«  p.n 
operating  deficit  fund  at  t.io  time  of 
endorsement  for  insurance,  in  an 
amount,  and  under  an  agreemonf . 
approvsd  by  tho  Coinmissior.er. 

16.  Section  232.903  would  be 
amended  by  revising  the  first  sentence 
ir.  iha  i:itroductory  paragraph  (a),  the 
fir?!  &Bii?enc6  in  paragraph  (b),  and  the 
fi  st  sentence  in  the  introductory 

p? r:^graph  (d).  to  read  as  follows: 

S  232.903    Maximum  mc/lgage  •imitatknts. 

(a)  Value  limit.  The  morij;age  shall 
involve  a  principal  obligation  of  not  in 
excess  of  eighty-fivo  percent  (85%)  for 
a  profit  motivated  mortgagor  (ninety 
percent  (90%)  for  a  private  nonprofit 
mortgagor)  of  the  Commissioner's 
estimate  of  the  value  of  the  project, 
including  major  movable  equipment  to 
be  used  in  its  operation  and  any  repairs 
and  improvements.  •   •  • 

(b)  Debt  sen-ice  limit.  The  insured 
mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  the  amount 
that  could  be  amortized  by  eighty-five 


percent  (85%)  for  a  profit  motivated 
mortgagor  (ninety  percent  (90%)  for  a 
private  nonprofit  mortgagor)  of  the  net 
projected  project  income  available  for 
payment  of  debt  service.  •   •  • 

(d)  Project  to  be  acquired — additional 
limit.  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  if  the  project  is  to  be 
acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with 
the  insured  mortgage,  the  maximum 
amount  must  not  exceed  eighty-five 
percent  (85%)  for  a  profit  motivated 
mortgagor  (ninety  percent  (90%)  for  a 
private  nonprofit  mortgagor)  of  the  cost 
of  acquisition  as  determined  by  the 
Commissioner.  *   •  * 
•        •        •         •         • 

Dated:  January  21, 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Ccmmissioner. 
IFR  Doc.  94-2466  Filed  2-2-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  52 
lPS-158-se] 

FliM  1E45-AJ23 

Petroleum  Tax  Imposed  on  Natural 
Gasoline;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTJOM:  Notice  of  public  hearing  on 
proposed  regulations. 

SliMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proprred 
regulations  relating  to  taxes  imposed  on 
nc'.ural  gasoline. 

DATES:  The  public  hearing  will  be  he'd 
on  Thursday,  March  3, 1994,  beginning 
at  10  a.m.  Outlines  of  oral  comments 
must  be  received  by  Thursday.  February 
17,  1994. 

AOORESSCS:  The  public  hearing  will  be 
held  in  the  Commissioner's  Conference 
Room,  room  3313,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW,  Washington,  DC.  Outlines  of  oral 
comments  should  bo  submitted  to  the 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC.DOM:CORP:T:R  (PS-1 58-66),  room 
5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190.  (not  a  toll-free  number). 


SUPP1.EMENTARV  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  4611  of  the 
Internal  Revenue  Code.  The  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  on  April  26. 1993 
(58  PR  21963). 

The  rules  of  §601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  al* 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
February  17,  1994„an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agend=i  will  be  available 
free  of  charge  at  the  hearing. 
Cyalhia  E.  Gripiby, 

(Jiitf.  Hegulations  Unit,  Assistant  Chief 
Counsel  ICorpon/tt). 
IFR  Doc.  94-2477  Filed  2-2-94;  8:45  amj 

IMLL!««a  CODE  MM-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Fart  3 
RIN  290&-AG73 

Disecse  Associated  with  Exposure  to 
Certain  Hertorckde  Agents  (Multiple 
Myeloma  and  Respiratory  Cancers) 

AGENCY:  E»epartment  of  Veterans  Affairs. 
ACT.ON:  Proposed  nile. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  even  though  there  is  no 
record  of  the  disease  during  service. 
This  proposed  amendment  is  necessary 
to  implement  a  decision  of  the  Secretary 
of  Veterans  Affairs  under  the  authority 
granted  by  the  Agent  Orange  Act  of  1991 
that  there  is  a  positive  association 
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between  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era  and  the  subsequent 
development  of  multiple  myeloma  and 
respiratory  cancers.  The  intended  effect 
of  this  proposed  amendment  is  to 
establish  presumptive  service 
connection  for  those  conditions  based 
on  herbicide  exposure. 
DATES:  Comments  must  be  received  on 
or  before  March  7.  1994.  Comments  will 
be  available  for  public  inspection  until 
March  15,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  COfJTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff. 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPLEMENTARY  INFORMATION:  Section 
2(a)(1)  of  the  Agent  Orange  Act  of  1991. 
Public  Law  102-4,  105  Stat.  11  (1991), 
added  38  U.S.C.  1116  which  established 
presumptive  service  connection  for 
veterans  with  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  who 
subsequently  develop,  to  a  degree  of  10 
percent  or  more,  non  Hodgkin's 
lymphoma,  soft-ti.ssue  sarcoma  (subject 
to  specified  statutory  exceptions),  and 
chloracne  or  other  acneform  disease 
consistent  with  chloracne  (within  one 
year  of  the  last  date  of  active  service  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era),  even  though  there  is  no 
record  of  that  disease  during  military 
service.  Final  regulations  implementing 
this  statutory  provision  were  published 
in  the  Federal  Register  of  May  19, 1993 
(See  58  FR  29107-09). 

Section  3  of  Public  Law  102-4 
directed  the  Secretary  to  enter  into  an 
agreement  with  the  National  Academy 
of  Sciences  (NAS)  to  review  the 
scientific  evidence  concerning  the 
association  between  exposure  to 
herbicides  used  in  support  of  military 
operations  in  the  Republic  of  Vietnam 
during  the  Vietnam  era  and  each  disease 
suspected  to  be  associated  with  such 
exposure.  Congress  mandated  that  NAS 
determine,  to  the  extent  possible:  (1) 
Whether  there  is  a  statistical  association 
between  the  suspect  diseases  and 
herbicide  exposure,  taking  into  account 
the  strength  of  the  scientific  evidence 


and  the  appropriateness  of  the  methods 
used  to  detect  the  association;  (2)  the 
increased  risk  of  disease  among 
individuals  exposed  to  herbicides 
during  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  era;  and  (3) 
whether  there  is  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  between  herbicide 
exposure  and  the  suspect  disease. 

Section  1116(b)  of  38  U.S.C.  provides 
that  whenever  the  Secretary  determines, 
based  on  sound  medical  and  scientific 
evidence,  that  a  positive  association 
exists  between  exposure  of  humans  to 
an  herbicide  agent  (i.e..  a  chemical  in  an 
herbicide  used  in  support  of  the  United 
States  and  allied  military  operations  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era)  and  a  disease,  the 
Secretary  will  publish  regulations 
establishing  presumptive  service 
connection  for  that  disease.  An 
association  is  considered  "positive"  if 
the  credible  evidence  for  the  association 
is  equal  to  or  outweighs  the  credible 
evidence  against  the  association.  In 
making  that  determination,  the 
Secretary  is  to  consider  reports  received 
from  NAS  as  well  as  other  available 
sound  medical  and  scientific  evidence 
and  analyses. 

After  reviewing  approximately  6,420 
abstracts  of  scientific  or  medical  articles 
and  approximately  230  epidemiologic 
studies,  consulting  with  outside  experts, 
and  conducting  public  hearings,  NAS 
issued  a  report,  entitled  "Veterans  and 
Agent  Orange:  Health  Effects  of 
Herbicides  Used  in  Vietnam",  on  July 
27.  1993.  NAS  concluded  that  there  is 
sufficient  evidence  of  an  association 
between  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  and  the 
subsequent  development  of  chloracne, 
non-Hodgkin's  lymphoma,  soft-tissue 
sarcoma,  Hodgkin's  disease  and 
porphyria  cutanea  tarda.  VA  was 
already  paying  compensation  for  the 
first  three  conditions  based  upon  the 
statutory  presumptions  established  by 
Public  Law  102—4,  and  the  Secretary 
announced  that  same  day  that  he  had 
concluded  that  a  positive  association 
exists  between  exposure  to  herbicides 
used  in  the  Republic  of  Vietnam  and  the 
subsequent  development  of  Hodgkin's 
disease  and  porphyria  cutanea  tarda. 
Proposed  regulations  were  published  in 
the  Federal  Register  on  September  28. 
1993  (See  58  FR  50528-30). 

The  Secretary  also  announced  that  VA 
would  review  the  remaining  findings  in 
the  NAS  report  to  determine  whether  a 
positive  association  exists  between 
herbicide  exposure  and  any  other 
conditions.  That  review  has  been 
completed  and  the  Secretary  has 
concluded  that  a  positive  association 


exists  for  multiple  myeloma  and 
respiratory  cancers.  "The  NAS  report 
found  "limited/suggestive  evidence" — a 
category  it  defined  as  meaning  that 
evidence  suggests  an  association 
between  herbicide  exposure  and  a 
specific  disease,  but  that  chance,  bias, 
and  confounding  cannot  be  ruled  out 
with  confidence — of  an  association 
between  herbicide  exposure  and  the 
subsequent  development  of  multiple 
myeloma.  VA,  however,  found  the 
evidence  concerning  multiple  myeloma, 
a  malignant  proliferation  of  plasma  cells 
which  are  derived  from  B  lymphocytes, 
to  be  convincing.  Most  of  the  studies 
reviewed  by  NAS  showed  an  increased 
risk,  although  in  most  cases  it  was  not 
a  statistically  significant  increase.  One 
occupational  study  (Fingerhut  M.A., 
Halperin  W.E.,  Marlow  D.A.,  Piacitelli 
L.A.,  Honchar  P.A.,  Sweeney  M.H.. 
Greife  A.L..  Dill  P.A.,  Steenland  K., 
Suruda  A.J.  1991.  Cancer  mortality  in 
workers  exposed  to  2,3,7,8- 
tetrachlorodibenzo-p-dioxin.  New 
England  Journal  of  Medicine  324:212- 
218)  found  a  relationship  between 
herbicide  exposure  and  multiple 
myeloma.  Although  this  finding  was  not 
supported  by  the  findings  of  Saracci  and 
colleagues  (Saracci  R.,  Kogevinas  M., 
Bertazzi  P.A..  Bueno  De  Mesquita  B.H.. 
Coggon  D..  Green  L.M..  Kauppinen  T., 
L'Abbe  K.A..  Littorin  M.,  Lynge  E., 
Mathews  J.D..  Neuberger  M..  Osman  J., 
Pearce  N.,  Winkelman  R.  1991.  Cancer 
mortality  in  workers  exposed  to 
chlorophenoxy  herbicides  and 
chlorophenols.  Lancet  338:1027-1032), 
the  Saracci  study  is  flawed  as  a  result 
of  questions  regarding  exposure. 
Another  study  (Pesatori  AC,  Consonni 
D..  Tironi  A.,  Landi  M.T..  Zocchetti  C, 
Bertazzi  P.A.  1992.  Cancer  morbidity  in 
the  Seveso  area.  1976-198G. 
Chemosphere  25:209-212)  showed  a 
clear  association  between  herbicide 
expcsure  and  multiple  myeloma  in  both 
males  and  females.  Moreover,  multiple 
myeloma  is  closely  related  biologically 
to  B-cell  non-Hodgkin's  lymphoma; 
consequently,  the  epidemiological 
evidence  concerning  non-Hodgkin's 
lymphoma  gives  added  weight  to  the 
association  between  herbicide  exposure 
and  multiple  myeloma.  Based  on  this 
clinical  consideration  and  the  weight  of 
the  epidemiogical  evidence,  the 
Secretary  has  determined  that  there  is  a 
positive  association  between  herbicide 
exposure  and  muUiple  myeloma  that 
manifests  itself  to  A  degree  of  10  percent 
at  any  time  af^er  exposure.  We  are 
proposing  to  amend  38  CFR  3.3G9(e)  to 
implement  the  Secretary's  decision. 
This  amendment  is  proposed  to  be 
effective  the  date  of  publication  of  the 
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final  rule,  as  provided  by  Public  Law 
102-4. 

The  NAS  report  also  found  limited/ 
suggestive  evidence  of  an  association 
between  herbicide  exposure  and  the 
subsequent  development  of  respiratory 
cancers,  specifically  cancers  of  the  lung, 
larynx,  or  trachea.  For  study  purposes, 
NAS  included  cancer  of  the  bronchus 
when  it  considered  cancer  of  the  lung; 
therefore,  we  are  including  cancer  of  the 
bronchus  within  the  scope  of  the 
proposed  presumption. 

In  reviewing  the  NAS  report,  which 
noted  that  not  all  studies  had  fully 
controlled  for  or  evaluated  smoking  as 
a  confounding  factor,  VA  gave  weight  to 
the  fact  that  the  studies  found  high 
relative  risks  for  respiratory  cancers  in 
production  workers  (Manz  A.,  Berger  J., 
Dwyer  J.H.,  Flesch-Janys  D.,  Nagel  S., 
Waltsgott  H.  1991.  Cancer  mortality 
among  workers  in  chemical  plant 
contaminated  with  dioxin.  Lancet 
338:959-964;  Fingerhut  et  al.,  1991). 
The  Fingerhut  study  showed  an 
increased  risk  with  the  duration  of 
exposure.  VA  also  noted  that  despite  the 
failure  of  some  studies  to  control  for 
smoking,  it  is  unlikely  that  there  were 
major  differences  in  smoking  patterns 
between  the  study  and  control  groups. 
Considering  all  of  the  evidence,  the 
Secretary  has  determined  that  the 
credible  evidence  for  an  association 
outweighs  the  credible  evidence  against 
an  association  and  that  there  is, 
therefore,  a  positive  association  between 
exposure  to  herbicides  used  in  the 
Republic  of  Vietnam  and  the  subsequent 
development  of  respiratory  cancers. 

VA  also  found  that  the  weight  of  the 
available  evidence  indicates  that 
chemically-induced  respiratory  cancers 
manifest  within  a  definite  period 
following  exposure,  after  which  there  is 
little  effect  from  the  exposure 
{Finkelstein  M.M.,  1991.  Use  of  "time 
windowr,"  to  investigate  lung  cancer 
latency  intervals  at  an  Ontario  steel 
plant.  American  Journal  of  Industrial 
Medicine  19:299-235).  In  our  judgment, 
it  is  reasonable  to  assume  that 
respiratory  cancers  due  to  herbicide 
exposure  will  show  a  risk  pattern 
similar  to  other  chemically-induced 
respiratory  cancers,  and  we  are 
proposing  as  part  of  our  rule  that 
respiratory  cancer  will  be  presumed 
service  connected  only  if  it  is  manifest 
within  30  years  after  exposure.  The 
longest  manifestation  period  noted  for  a 
respiratory  cancer  following  herbicide 
exposure  is  about  30  years  (Zach  J. A., 
Suskind  R.R.  1980.  The  mortality 
experience  of  workers  exposed  to 
tetrachlorodibenzodioxin  in  a 
trichlorophenol  process  accident. 
Journal  of  Occupational  Medicine 


22:11-14;  Zober  A.,  Messerer  P.,  Ruber 
P.  1990.  Thirty-four  year  mortality 
follow-up  of  BASF  employees  to 
2,3,7,8-TCDD  after  the  1953  accident. 
Occupational  Environmental  Health 
62:139-157).  If  future  studies  indicate 
that  this  manifestation  period  is 
inappropriate,  VA  will  amend  it 
accordingly.  We  are  proposing  to  amend 
38  CFR  3.307(a)  and  3.309(e)  to 
implement  the  Secretary's  decision. 
This  amendment  is  proposed  to  be 
effective  the  date  of  publication  of  the 
final  rule,  as  provided  by  Public  Law 
102-4. 

38  U.S.C.  1113  provides  that  where 
there  is  affirmative  evidence  to  the 
contrary,  or  evidence  to  establish  that  an 
intercurrent  injury  or  disease  which  is 
a  recognized  cause  of  any  of  the  diseases 
for  which  presumptive  service 
connection  may  be  allowed  under  the 
provisions  of  38  U.S.C.  1112  (i.e., 
chronic  diseases,  tropical  di.seases, 
prisoner-of-war  related  diseases,  or 
di,seases  specific  to  radiation-exposed 
veterans),  has  been  suffered  between  the 
date  of  separation  from  service  and  the 
onset  of  any  such  diseases,  or  the 
disability  is  due  to  the  veteran's  own 
willful  misconduct,  presumptive  service 
connection  will  not  be  in  order.  Section 
2(b)  of  public  law  102-4  amends  38 
U.S.C.  1113  so  that  its  provisions  also 
apply  to  the  presumptive  conditions 
associated  with  herbicide  exposure 
under  38  U.S.C.  11  IS.  Consequently, 
service  connection  for  multiple 
myeloma  or  respiratory  cancers  based 
on  herbicide  exposure  is  precluded  if 
there  is  affirmative  evidence  that 
establishes  a  non-service  related 
supervening  condition  or  event  as  the 
cause  of  the  multiple  myeloma  or 
respiratory  cancers,  or  the  disability  is 
due  to  the  veteran's  own  willful 
misconduct  (See  38  U.S.C.  1113). 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Secretary  has  determined  that  it 
is  not  feasible  to  allow  the  60  day 
comment  period  referred  to  in  section 
6(a)(1)  of  Executive  Order  12866 
because  a  comment  period  of  that  length 
would  prevent  VA  from  complying  with 
the  statutory  requirement  to  publish  a 


final  rule  within  90  days  of  publication 
of  the  proposed  rule  imposed  by  38 
U.S.C.  1116(c)(2). 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109  and 
64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped. 
Health  care,  Pensions.  Veterans. 

Approved:  December  3, 1993. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  a— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.307,  paragraph  (3)(6)(ii),  is 
revised  to  read  as  follows: 

§  3.307    Presumptive  service  connection 
for  chronic,  tropical  of  prlsoner-ot-war 
related  disease,  or  disease  associated  witti 
exposure  to  certain  herbicide  agents; 
wartime  and  service  on  or  after  January  1, 
1947. 

(a)   *    •    * 

(6)   *    *    * 

(ii)  The  diseases  listed  at  §  3.309(e) 
shall  have  become  manifest  to  a  degree 
of  10  percent  or  more  at  any  time  after 
service,  except  that  chloracne  or  other 
acneform  disease  consistent  with 
chloracne  and  porphyria  cutanea  tarda 
shall  have  become  manifest  to  a  degree 
of  10  percent  or  more  within  a  year,  and 
respiratory  cancers  within  30  years, 
after  the  lagt  date  on  which  the  veteran 
was  exposed  to  an  herbicide  agent 
during  active  military,  naval,  or  air 
ser\'ice. 


§3.309    [Amended] 

3.  In  §  3.309(e)  in  the  listing  of 
diseases,  after  the  words  "Hodgkin's 
disease"  and  before  the  words  "Non- 
Hodgkin's  lymphoma",  add  the  words 
"Multiple  myeloma";  and  after  the 
words  "Porphyria  cutanea  tarda"  and 
before  the  words  "Soft-tissue  sarcoma 
(other  than  osteosarcoma, 
chondrosarcoma,  Kaposi's  sarcoma,  or 
mesothelioma)",  add  the  words 
"Respiratory  cancers  (cancer  of  the  lung, 
bronchus,  larynx,  or  trachea)". 

|FR  Doc.  94-2402  Filed  2-2-94;  8:45  am) 
BILUNG  COOe  UM-OI-^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[FRL-4832-8] 

Review  of  National  Ambient  Air  Quality 
Standartis  for  Ozone 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Notice  of  review. 

SUMMARY:  This  notice  announces  the 
EPA's  plans  to  review  and  revise  the  Air 
Quality  Criteria  for  Ozone  and  Other 
Photochemical  Oxidants  (Criteria 
Document)  as  rapidly  as  possible  and  to 
complete  review  of  the  national  ambient 
air  quality  standards  (NAAQS)  for  ozone 
(OO  as  soon  as  possible  thereafter. 

The  Clean  Air  Act  (Act)  requires 
periodic  review  and,  if  appropriate, 
revision  of  the  NAAQS  and  of  ihe  air 
quality  criteria  on  which  they  are  based. 
The  EPA  completed  its  last  formal 
review  of  the  air  quality  criteria  for  O3 
in  1989.  Based  on  that  review,  the  EPA 
announced  a  final  decision  on  March  9, 
1993  not  to  revise  the  existing  O3 
NAAQS. 

Since  early  1989,  however,  a 
substantial  number  of  new  studies  on 
the  health  and  environmental  effects  of 
Oy  have  appeared  in  the  peer-reviewed 
literature.  The  EPA  is  moving  as  rapidly 
as  possible  to  review  them,  consistent 
with  assuring  a  sound,  scientifically- 
supportable  decision. 

Tne  review  process  includes:  (1) 
Reviewing  and  revising  the  Criteria 
Document;  (2)  reviewing  the  NAAQS 
through  development  of  a  Staff  Paper 
based  on  the  revised  Criteria  Document; 
(3)  external  review  of  Criteria  Document 
and  Staff  Paper  drafts  by  the  Clean  Air 
Scientific  Advisot7  Committee  (CASAC) 
of  the  EPA's  Science  Advisory  Board,  an 
independent  panel  of  scientific  experts, 
and  by  the  public;  and  (4)  examining 
implementation  ramifications  of 
changes  to  the  O,  NAAQS.  The  EPA 
intends  to  adhere  to  strict  schedules  for 
external  review  of  Criteria  Document 
and  Staff  Paper  drafts  consistent  with  a 
full  opportunity  for  thorough  scientific 
and  public  review,  and  to  deny  any 
requests  for  extensions  of  the  public 
comment  periods  specified  in  this 
notice. 

During  this  NAAQS  review,  the  EPA 
intends  to  continue  implementing 
programs  designed  to  meet  the  current 
standards  and  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990  to 
erasure  continued  improvement  in  air 
quality.  The  EPA  is  also  examining 
options  for  implementing  alternative  Oj 
NAAQS  to  ensure  a  smooth  transition  if 


a  decision  is  made  to  revise  the  existing 
NAAQS. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Karen  Martin,  Air  Quality  Management 
Division  (MI3-12).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  N.C.  27711.  telephone  (919)  541- 
5274. 

SUPPLEMENTARY  INFORMATION: 

Background 

Based  on  a  Criteria  Document  issued 
by  the  Department  of  Health.  Education 
and  Welfare  in  1970.  the  EPA 
promulgated  the  first  NAAQS  for 
photochemical  oxidants  under  section 
109  of  the  Act  (36  FR  8186)  in  1971.  The 
primary  and  secondary  NAAQS  were 
both  set  at  an  hourly  average  of  0.08 
parts  per  million  (ppm)  total 
photochemical  oxidants  not  to  be 
exceeded  more  than  1  hour  per  year. 

In  1977.  the  EPA  announced  (42  FR 
20493)  the  first  review  and  updating  of 
the  1970  Criteria  Document  in 
accordance  with  section  109{dHl)  of  the 
Act.  The  EPA  published  a  Criteria 
Document  in  1978.  Based  on  the  revised 
Criteria  Document  and  taking  into 
account  public  comments  on  revisions 
prop>osed  to  the  primary  and  secondary 
NAAQS  in  1978  (43  FR  16962).  the  EPA 
announced  revisions  to  the  1971 
standards  in  1979  (44  FR  8202).  The 
primary  standard  was  revised  from  0.08 
parts  per  million  (ppm)  to  0.12  ppm;  the 
secondary  standard  was  set  identical  to 
the  primary  standard;  the  chemical 
designation  of  the  standards  was 
changed  from  photochemical  oxidants 
to  O3;  and  the  form  of  the  standards  was 
revised  from  a  deterministic  form  to  a 
statistical  form,  which  defines 
attainment  of  the  standards  as  occurring 
when  the  expected  number  of  days  per 
calendar  year  with  maximum  hourly 
average  concentrations  greater  than  0.12 
ppm  is  equal  to  or  less  than  one. 

In  1992  (47  FR  11561).  the  EPA 
announced  plans  to  revise  the  1978 
Criteria  Document.  In  1983,  the  EPA 
announced  (48  FR  38009)  that  review  of 
primary  and  secondary  standards  for  O3 
had  been  initiated.  The  EPA 
subsequently  provided  a  number  of 
opportunities  for  public  review  and 
comment  on  drafts  of  the  Criteria 
Document  and  associated  Staff  Paper 
(Review  of  the  National  Ambient  Air 
Quality  Standards  for  Ozone: 
Assessment  of  Scientific  and  Technical 
Information — Office  of  Air  Quality 
Planning  and  Standards  Staff  Paper). 
After  reviewing  the  draft  Criteria 
Document  in  1985  and  1986,  the 
CASAC  sent  the  Administrator  a 
"closure  letter"  outlining  key  issues  and 
recommendations  and  indicating  that  it 


was  satisfied  with  the  final  draft  of  the 
1986  Criteria  Document. 

Following  closure,  a  number  of 
scientific  articles  and  abstracts  were 
published  or  accepted  for  publication 
that  appeared  to  be  of  sufficient 
importance  concerning  potential  health 
and  welfare  effects  of  O3  to  warrant 
preparation  of  a  supplement  to  the 
Criteria  Dociunent  (Supplement).  The 
CASAC,  having  already  reviewed  two 
drafts  of  the  Staff  Paper  in  1986  and 
1987,  concluded  that  sufficient  new 
information  existed  to  recommend 
incorporation  of  relevant  new 
information  into  a  third  draft  of  the  Staff 
Paper. 

The  CASAC  held  a  public  meeting  in 
1988  to  review  a  draft  Supplement  and 
the  third  dreft  Staff  Paper.  Major  issues 
included:  The  definition  of  adverse 
health  effects  of  Oj;  the  significance  of 
health  studies  suggesting  that  exercising 
individuals  exposed  for  6  to  8  hours  to 
Ot  levels  at  or  below  0.12  ppm  may 
experience  lung  inflammation  and 
transient  decreases  in  pulmonary 
function;  the  possibility  that  chronic 
irreversible  effects  may  result  from  long- 
terra  exposures  to  elevated  levels  of  Oi; 
and,  the  importance  of  analyses 
indicating  that  agricultural  crop  damage 
may  be  better  defined  by  a  cumulative 
seasonal  average  than  by  a  1-hour  peak 
level  of  03.  In  its  "closure  letter"  of 
1989.  the  CASAC  indicated  that  the 
draft  Supplement  and  draft  Staff  Paper 
"provide  an  adequate  scientific  basis  for 
the  EPA  to  retain  or  revise  primary  and 
secondary  standards  for  ozone."  _, 

On  October  22. 1991.  the  American 
Lung  Association  and  other  plaintiffs 
filed  suit  under  section  304  of  the  Act 
to  compel  the  EPA  to  complete  its 
review  of  the  criteria  and  standards  for 
Os  under  section  109(d)(1)  of  the  Act 
[American  Lung  Association  v.  Feillv, 
No.  91-CV-4114  (JRB)  (E.D.N.Y.)].  The 
U.S.  District  Court  for  the  Eastern 
District  of  New  York  subsequently 
issued  an  order  requiring  the  EPA  to 
sign  a  Federal  Register  notice 
announcing  its  proposed  decision  on, 
whether  to  revise  the  standards  for  O3 
by  August  1,  1992  and  to  sign  a  Federal 
Register  notice  aimouncing  its  final 
decision  by  March  1. 1993. 

On  August  10.  1992  (57  FR  35542). 
the  EPA  published  a  proposed  decision 
under  section  109(d)(1)  that  revisions  to 
the  existing  primary  and  secondary 
standards  were  not  appropriate  at  that 
time.  The  notice  explained  in  some 
detail  (see  57  FR  35546)  that  the 
proposed  decision  would  complete  the 
EPA's  review  of  information  on  health 
and  welfare  effects  of  O3  assembled  over 
a  7-year  period  and  contained  in  the 
1986  Criteria  Docimfient  and  the  1989 
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Supplement.  The  notice  made  clear  that 
the  Administrator  did  not  take  into 
account  more  recent  studies  on  the 
health  and  welfare  effects  of  O3  because 
these  studies  had  not  been  assessed  in 
the  198&-1989  Criteria  Document/ 
Supplement,  nor  had  they  collectively 
undergone  the  rigorous,  integrative 
review  process  (including  CASAC 
review)  required  to  incorporate  them 
into  a  new  criteria  document.  The 
proposed  decision,  therefore,  was  based 
on  an  evaluation  of  key  studies 
published  through  early  1989  as 
contained  in  the  1986-89  Criteria 
Document/Supplement,  the  1989  Staff 
Paper  assessment  of  the  most  relevant 
information  in  these  documents,  and  the 
advice  and  recommendations  of  the 
CASAC  as  presented  both  in  the 
discussion  of  these  documents  at  public 
meetings  and  in  the  CASAC's  1986  and 
1989  "closure  letters." 

In  view  of  the  large  number  of  recent 
scientific  papers  and  ongoing  research 
on  the  health  and  welfare  effects  of  Oj, 
the  August  10,  1992  notice  also 
announced  the  EPA's  intention  to 
proceed  as  rapidly  as  possible  with  the 
next  review  of  the  air  quality  criteria 
and  standards  for  O3.  On  March  9.  1993 
(58  FR  13008)  the  EPA  published  its 
final  decision  not  to  revise  the  current 
primary  and  secondary  NAAQS  for  0:«. 
Because  of  the  scientific  and  technical 
complexity  of  such  assessments,  the 
EPA  had  estim.ated  that  2  to  3  years 
would  be  necessary  to  rigorously  assess 
more  than  1,000  new  studies  and 
incorporate  key  information  into  a 
revised  criteria  document,  to  evaluate 
the  significance  of  the  key  information 
for  decision-making  purposes,  to 
develop  staff  recommendations  for  the 
Administrator,  and  to  provide 
appropriate  opportunities  for  CASAC 
review  and  public  comment.  Given  the 
potential  importance  of  the  new  studies 
and  the  EPA's  continuing  concern  about 
the  health  and  welfare  effects  of  O3,  the 
March  9,  1993  notice  also  indicated  the 
Administrator's  intention  to  move  the 
review  process  ahead  as  quickly  as 
possible  and,  if  appropriate,  to  propose 
revisions  of  the  standards  at  the  earliest 
possible  date. 

Current  Review  Process/Schedule 

Following  publication  of  the  March  9, 
1993  decision,  the  Agency,  in 
consultation  with  the  CASAC  and  the 
Science  Advisory  Board,  undertook  a 
rigorous  examination  of  the  NAAQS 
review  process  designed  to  identify  all 
measures  that  could  be  taken  to 
accelerate  its  review  of  the  criteria  and 
standards  for  O3  consistent  with 
assuring  a  sound  and  scientifically- 
credible  decision.  As  a  result,  the  EPA 


has  adopted  a  number  of  measures 
intended  to  accelerate  the  O3  NAAQS 
review.  These  measures  include:  (1) 
Conducting  review  and  revision  of  the 
Criteria  Document  and  development  of 
the  Staff  Paper  and  associated  analyses 
(e.g.,  exposure  analysis  and  health  risk 
assessments)  in  a  more  concurrent 
fashion  than  in  the  previous  NAAQS 
reviews;  (2)  adhering  to  strict  schedules 
for  external  review  of  Criteria  Document 
and  Staff  Paper  drafts  consistent  with  a 
full  opportunity  for  thorough  scientific 
and  public  review;  (3)  establishing  a 
highly-expedited  Agency  review  process 
with  senior  level  management  oversight 
and  involvement  throughout  the 
process,  as  well  as  early  discussion  of 
possible  options  with  other  Federal 
agencies,  including  the  Office  of 
Management  and  Budget;  and  (4) 
reducing  the  volume  of  information 
included  in  the  revised  Criteria 
Document  by  focusing  on  the  most 
important  new  studies  and  setting  a  date 
beyond  which  new  studies  will  not  be 
included. 

The  EPA's  current  O3  NAAQS  review 
schedule  incorporates  the  measures 
cited  above.  The  Agency's  target  date  for 
completion  of  the  Criteria  Document 
and  Staff  Paper  is  mid-199.'j,  with 
proposal  of  changes  to  the  O3  NAAQS, 
if  appropriate,  in  mid-1996  and 
promulgation  in  mid-1997.  Table  1 
outlines  key  milestone  dates  for  this 
accelerated  schedule. 

As  indicated  in  Table  1,  there  are  a 
number  of  opportunities  for  public 
comment  throughout  the  process.  The 
EPA  encourages  involvement  of 
interested  parties  and  is  providing  this 
advance  notice  to  alert  potential 
participants  in  the  review  that  adhering 
to  the  schedule  will  require  some 
departures  from  past  practices. 

Table  1 


Table  1— Continued 


Major  milestones 

Tentative  dates 

CASAC  Subcommit- 

December 1993. 

tee  Meeting  on  Ex- 

posure Assessment 

MettKKfe. 

CASAC  and  Put)lic 

February  to  May 

Comment  Period  for 

1994.' 

Criteria  Document 

(CD)  (90  days). 

CASAC  Sutxxjmmit- 

March  1994. 

tee  Meeting  on  Risk 

Assessment  Mettv 

ods. 

CASAC  Meeting  on 

July  1994. 

CD. 

Comment  Penod  on 

September  to  Octo- 

Staff Paper  (SP) 

ber  1994. 

(60  days). 

CASAC  Meeting  on 

October  1994. 

SP. 

Major  milestones 

Tentative  dates 

Put>lic  Comment  Pe- 

Early 1995. 

riod  on  Revised  CD 

and  SP  (90  days). 

CASAC  Meeting  on 

Mid-1995. 

Revised  CD  and  SP. 

Agency  Development 

Mid-1995tolate 

of  Regulatory  Dec>- 

1995. 

sion/Proposal  Pack- 

age Draft. 

Office  of  Ntenagement 

Eariy  1996. 

and  Budget  Review 

of  Proposal  Pack- 

• 

age. 

Publication  of  Pro- 

Mid-1996. 

posal  in  Federal 

Register 

PuWic  Comment  Pe- 

Mid-1996. 

riod  on  Proposal 

(90  days). 

CASAC  Meeting  to 

Late  1996. 

Review  Proposal. 

Regulatory  Decisions 

Early  1997. 

arxJ  Final  Package 

Draft  Completed. 

Office  of  Management 

Early  1997tomtd- 

and  Budget  Review 

1997. 

of  Promulgation 

Package 

Publication  of  Promul- 

Mid-1997. 

gation  f^Jotice  in 

Federal  Register. 

'  For  a  rratice  of  availability  of  external  re- 
view draft,  see  59  FR  4278,  January  31.  1994. 

In  particular,  the  EPA  has  often 
granted  requests  for  extensions  of  public 
comment  periods  in  previous  reviews; 
in  order  to  meet  the  accelerated 
schedule  for  the  O3  NAAQS  review, 
however,  the  EPA  intends  not  to  grant 
such  extensions  during  this  review. 
Accordingly,  potential  participants  in 
the  review  should  take  note  of  the 
process  outlined  in  this  notice  and  be 
prepared  to  respond  promptly  when 
opportunities  to  comment  are  offered. 

Given  the  scientific  and  technical 
complexity  of  the  issues  likely  to  be 
involved  in  the  O3  review,  the  diversity 
of  scientific  opinion  that  has 
characterized  previous  reviews  of  the 
criteria  and  standards  for  O3,  and  the 
need  to  ensure  that  its  uUimate  decision 
is  soundly  based,  the  EPA  cannot,  of 
course,  provide  any  absolute  assurance 
that  it  will  meet  all  of  the  interim 
milestone  dates  indicated  in  Table  1. 
Completion  of  the  necessary  steps  in  a 
timely  manner  is  also  predicated  upon 
the  availability  of  adequate  resources 
during  the  review  process.  However,  the 
Administrator  has  emphasized  a  high 
priority  on  meeting  the  accelerated 
schedule  outlined  in  this  notice. 

To  that  end,  the  review  process  is 
well  under  way.  The  EPA  initiated 
action  to  update  the  air  quality  criteria 
for  O3  in  August  1992  (57  FR  38832).  It 
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held  two  peer-review  workshops  on 
draft  health  effects  chapters  of  a  revised 
Criteria  Document  (58  FR  35454)  in  July 
1993.  Additional  workshops  on  draft  air 
quality  and  ecological  effects  chapters 
(58  FR  48063)  were  held  in  September 
1993.  Since  then,  the  EPA  has  discussed 
the  schedule  and  process  outlined  in 
this  notice  with  the  CASAC  (58  FR 
59034).  The  EPA  is  also  conducting 
exposure  and  risk  analyses.  A 
subcommittee  of  the  CASAC  met  on 
December  16. 1993  to  review 
methodologies  (58  FR  63345).  A  further 
subcommittee  meeting  on  risk  analysis 
is  planned  for  spring  1994. 

Impleraentation 

It  is  important  to  stress  that  while 
conducting  this  review,  the  EPA 
remains  committed  to  implementing  the 
existing  O3  NAAQS  in  accordance  with 
the  Clean  Air  Act  Amendments  of  1990 
(CAAA).  During  the  review,  the  EPA 
will  continue  to  work  with  States  to 
implement  emission  control  strategies 
required  by  the  CAAA  to  meet  the 
existing  Oj  NAAQS.  These  efforts 
include  State  and  Federal  actions  to 
reduce  emissions  of  volatile  organic 
comfMjunds  and  nitrogen  oxides,  which 
act  as  precursors  to  O3  formation  in  the 
troposphere.  The  EPA  will  make  every 
effort  to  maintain  implementation 
schedules  consistent  with  requirements 
of  the  CA.\A  to  ensure  continued 
improvement  in  air  quality. 

As  part  of  the  review,  the  EPA  is 
examining  the  ramifications  of  any 
changes  to  the  NAAQS  on  current 
implementation  efforts.  If  appropriate, 
new  implementation  rules  and 
guidelines  will  be  considered  for 
alternative  NAAQS.  The  EPA  also  is 
reviewing  options  to  ensure  a  smooth 
transition  for  implementation  of  any 
new  O3  NAAQS  in  the  event  a  decision 
is  made  to  revise  the  current  O3 
NAAQS. 

List  of  Subiects  in  40  CFR  Part  50 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter,  Sulfur  oxides. 

Dated:  January  27. 1994. 
Carol  M .  Browner, 

Administrator 

[FR  Doc.  94-2487  Filed  2-2-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMfSStON 

47  CFR  Parts  2  and  68 

[CC  Docket  No.  93-268,  RM-7815,  RM-6147; 
FCC  93-484] 

Connection  of  Customer-Provided 
Terminal  Equipment  to  tt>e  Telephone 
Network 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NTRM)  proposes  to  amend 
rules  which  rt  g ulate  the  terms  and 
conditions  binder  which  customer- 
provided  terminal  equipment  may  be 
connected  to  the  telephone  network. 
The  proceeding  was  initiated  by 
petitions  for  rulemaking  filed  by 
Southwestern  Bell  Telephone  Company 
(SWB)  and  Ameritech  Operating 
Companies  (Ameritech)  who  ask  that 
regulations  governing  switched  digital 
services  be  added.  The  effect  of  the 
proposed  rules  would  be  to  promote 
rapid  exploitation  of  switched  digital 
technology.  We  propose  also  to  provide 
for  a  registration  revocation  procedure 
which  should  greatly  enhance  our 
ability  to  enforce  applicable  rules  as 
well  as  the  Telecommunications  Trade 
Act  of  1988;  and  we  take  this 
opportunity  to  propose  clarifications  to 
other  rules. 

DATES:  Comments  were  to  be  submitted 
on  or  before  January  13,  1994.  and 
replies  by  January  28, 1994;  however, 
those  dates  have  been  extended  to 
February  10,  1994  for  comments  and 
February  25.  1994  for  replies. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N\V.,  Washington,  DC 
20554,  with  copy  to  William  H.  von 
Alven,  FCC.  Mail  Stop  1600B2, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  von  Alven,  Domestic 
Services  Branch,  Domestic  Facilities 
Division,  Common  Carrier  Bureau,  (202) 
634-1833. 
SUPPLEMENTARY  INFORMATION:  This 

summarizes  the  NPRM  in  CC  Docket 
93-268,  RM-7815.  and  RM-6147  (FCC 
93-484)  adopted  October  22,  1993  and 
released  November  22,  1993, 
supplemented  by  an  Errata,  and  Order 
Extending  Comment  Period  released 
January  12,  1994  PA  94-46).  Persons 
affected  by  part  68  practice  and 
procedure  are  urged  to  review  the  full 
texts  of  both  the  NPRM  and  Errata,  and 
the  supporting  file,  which  are  available 
for  inspection  and  copying  during  the 


weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  FCC  Reference  Center,  room  239, 
1919  M  St.,  NW.,  Washington,  DC. 
Copies  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
ITS,  Inc.,  2100  M  St.,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Paperwork  Reduction  Act 

Reporting  and  recordkeeping 
activities  needed  to  comply  with  the 
proposed  rules  are  usual  and  customary. 

Analysis  of  Proceeding 

1.  By  this  NPRM  we  contemplate 
amending  parts  2  and  68  of  the  rules,  47 
CFR  parts  2  and  68.  A  purpose  of  part 
68  is  to  maintain  uniform  standards  for 
the  protection  of  the  telephone  network 
from  harms  caused  by  the  connection  of 
terminal  equipment  and  associated 
wiring.  This  proceeding  was  initiated  by 
two  petitions  for  rulemaking,  one  filed 
by  SWB  (RM-7815)  and  ihe  other  by 
Ameritech  (RM-6147). 

2.  SWB  requests  that  part  68  be 
amended  to  include  the  regulation  of 
terminal  equipment  connected  to  the 
two-wire  Basic  Rate  Access  (BRA) 
interface  and  to  the  Primary-  Rate  Access 
(PRA)  interface  provided  by  Integrated 
Services  Digital  Network  (ISDN)  access 
technology.  BRA  consists  of  one  or  two 
64  Kbps  information  channels  with  a  16 
Kbps  channel  for  dialing  and  network 
access  information.  The  1.544  Mbps 
PRA  consists  of  23  64  Kbps  information 
channels  and  the  64  Kbps  dialing  and 
network  access  channel.  ISDN  is  in  a 
developmental  phase,  being  deployed 
these  last  few  years  in  an  experimental'' 
mode.  The  Public  Notice  of  SWB's 
petition  elicited  comments  from  eight 
parties  and  reply  comments  from  three. 
There  was  overwhelming  suppwrt  for 
including  this  service  in  part  68  in  order 
to  promote,  on  a  nationwide  and 
worldwide  basis,  rapid  e.xploitation  of 
this  technology«with  minimum 
mandatory  criteria  for  connection  of 
CPE  (customer  premises  equipment). 
Thus,  we  propose  for  comment 
technical  standards  for  including  this 
service  in  part  68  in  supplement  to  the 
existing  standards  for  non-switched 
leased-line  digital  services'which  were 
added  in  1985. 

3.  Commenting  on  SWB's  petition, 
AT&T  recommends  (a)  that  part  68  rules 
covering  PRA  not  be  limited  to  the  two- 
wire  ISDN  BRA  service  but  also 
authorize  terminal  equipment 
connected  to  the  4-wire  ISDN  PRA 
(1.544  Mbps)  interface  pursuant  to 
performance  and  compatibility 
standards  adopted  by  ANSI  (American 
National  Standards  institute);  (b)  that    . 
amendments  to  part  68  provide 
equipment  specifications  for  both  PRA 
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and  BRA  interfaces;  (c)  that 
§  Ga.308(h)(2)  be  amended  to  apply  its 
limitations  on  encoded  analog  content 
to  PRA  terminal  equipment  comparable 
to  the  limitations  suggested  by  SWB  for 
BRA  terminal  equipment:  and  (d)  that 
the  signaling  interference  requirements 
in  §  68.314(d)(2)  apply  also  to  ISDN 
terminal  equipment.  The  rules  we 
present  for  comment  reflect  those 
recommendations. 

4.  AT&T  observes  also  that  SvVB's 
petition  would  add  a  new  §  68.310(m)  to 
introduce  a  "longitudinal-to-metallic" 
(L-M)  balance  requirement  for 
equipment  connected  to  the  ISDN 
interface.  AT&T  notes  that  the  L-M 
balanre  concept  was  rejected  by  the 
Commission  in  previous  rulemakings  in 
favor  of  the  "metallic-to-longitudinal" 
(M-L)  balance  methodology  currently  in 
the  rules.  The  L-M  methodology  is 
considered  to  be  a  performance  measure 
which  is  not  a  primanr  concern  of  p>art 
68,  whereas  the  M-L  balance 
requirement  squarely  addresses 
crosstalk  interference  that  terminal 
equipment  may  induce  in  cables 
running  to  the  central  office,  which  is  a 
harm  to  the  network  and  thus  within 
part  68's  purview.  Thus,  we  propose 
adding  to  part  68  hmitations  on 
encoded  analog  content  for  equipment 
connected  to  the  ISDN  interface. 

5.  AT&T  states  also  that  though-gain 
limitations  in  §  68.308(h)(5)  should  be 
established  for  ISDN  services.  We 
understand  that  this  is  a  current  project 
for  the  Telecommunication  Industry 
Association's  (TIA's)  TR-41  Committee, 
whom  we  anticipate  will  provide 
appropriate  recommendations. 

6.  The  types  of  plug- jack  connectors 
to  be  used  for  ISDN  services  engendered 
comment.  Ameritech  says  that  the  ANSI 
^-tanda^d  for  BRA  proposes  an  eight- 
position  non-k<?ycd  jack  in  which  two 
positions  ar*j  for  the  tip  and  ring 
connections  to  the  ser.ice  itself,  and  the 
remaining  six  positions  are  reserved. 
.\meritech  offers  ISDN  BRA  via  the 
standard  RjllC  jack  which  provides 
i.onnections  for  two  wires,  although  the 
jack  itself  can  accommodate  up  to  six 
wires.  Most  ISDN  corrpatible  equipment 
can  accommodate  such  a  connection,  so 
there  is  no  need  to  require  the  eight- 
position  jack,  states  Ameritech.  who 
believes  that  manufacturers  who  "build- 
to"  the  eight-position  interface  could 
provide  connection  to  the  type  RJllC 
through  a  simple  six-position  to  eight- 
position  double-male  adapter.  US  West 
recommends  tliat  the  jack  type  S]A-1 1 
(8-position)  proposed  by  ECSA  (the 
Exchange  Carriers  Standards 
Association's  TlEl  Technical 
Subcommittee)  be  approved  by  the 
Commission's  tariff  implementation 


procedure.  We  solicit  comments  on 
these  proposals  for  ISDN  BRA  and  PRA 
interface  connectors  and  for  suitable 
connectors  for  the  Public  Switched 
Digital  Services  (PSDS).  It  would  be 
helpful  also  if  interested  parties  would, 
as  requested  in  n.7  of  the  NPRM,  offer 
comments  on  the  recommendations  of 
ECSA  for  network  cormectors  for  ISDN 
BRA  and  PSDS. 

7.  The  Public  Notice  of  Ameritech's 
p>etition  produced  two  comments  and 
two  reply  comments.  Ameritech 
petitions  for  amendment  of  part  68  to 
include  terminal  equipment  that 
connects  to  PSDS.  We  request  comment. 
As  the  result  of  joint  comments  by 
Mountain  States  Telephone  Company, 
Northwestern  Bell  Telephone  Company 
and  Pacific  Northwestern  Bell 
Telephone  Company,  equipment 
standards  for  a  four-wire  56  Kbps 
service  are  also  included  for  cornment. 
It  is  important  to  recognize  that  all  three 
technologies  (56  and  64  Kbps  time 
compression  and  four-wire  56  Kbps 
switched  services)  are  call-compatible, 
and  a  performance  and  compatibility 
standard  for  the  three  has  recently  been 
published  by  TIA.  Not  discussed  in  the 
pleadings  is  the  fact  that  a  new 
technology  known  as  "inverse 
multiplexing"  or  "bandwidth  on 
demand"  is  being  used  which  pwrmits 
customers  to  utilize  PSDS  and  ISDN 
BRA  technologies  to  order  wider 
bandwidlhs  in  multiples  of  56  or  64 
Kbps.  Commenters  should  address 
whether  inverse  multiplexing  utilizing 
such  channels  and  other  bandwidths 
require  consideration  under  part  68. 

8.  In  outlining  the  intent  of  newly- 
proposed  part  68,  the  Commission 
stated  in  its  First  Supplemental  Notice, 
released  April  3,  1973,  40  F.C.C.2d  315, 
316  (1973)  that  "(rje^istration  would 
constitute  authorization  for  the 
equipment  to  be  directly  connected  to 
the  switched  telephone  network. 
However,  in  appropriate  cases, 
registration  could  be  revoked."  But  the 
rules  do  not  include  part  68  equipment 
authorization  revocation  procedures 
which  can  be  relied  upon;  therefore,  we 
propose  adoption  of  rules  which  detail 
the  circumstances  under  which 
equipment  registrations  may  be  revoked 
and  which  define  equipment  revocation 
procedures,  including  automatic  denial 
of  equipment  authorization  of  the  same 
product  for  a  period  of  six  months  from 
the  date  of  revocation.  The  proposed 
revocation  procedure  tracJcs  closely 
established  Commission  procedure  for 
Notice  of  Apparent  Liability  (NAL)  for 
assessment  of  a  monetary  penalty  (47 
CFR  1.80  and  1.89).  Revocation  of  an 
equipment  registration  may  be  imposed 
in  addition  to  or  in  lieu  of  an  amount 


in  forfeiture  pursuant  to  section  1.80  of 
the  rules.  Therefore,  we  propose  that  a 
Notice  of  Intent  to  Revoke  may  be 
served  concurrently  with  and  as  part  of 
a  NAL.  In  the  case  of  joint  NAL  and 
Intent  to  Revoke.  §  1.80  of  the  rules 
would  govern  all  procedural  issues.  In 
those  cases  where  a  material  dispute  of 
fact  is  involved,  the  Commission  would, 
if  appropriate,  designate  the  proceeding 
for  hearing  before  an  administrative  law 
judge.  The  registration  revocation 
procedure  is  expected  to  greatly 
enhance  our  ability  to  enforce  part  68. 
as  well  as  the  Telecommunications 
Trade  Act  of  1988  which  requires  that 
all  telecommunications  equipment 
imported  into  the  United  States  meet 
the  requirements  of  the  Commission's 
rules  and  regulations.  We  seek  comment 
on  these  procedures  which  are  set  forth 
in  detail  in  the  NPRM  and  proposed 
rules. 

Regulatory  Flexibility  Act 

No  significant  impact. 

Ex  Parte  Presentations 

This  is  a  nonrestricted  notice  and 
comment  rulemaking  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
required  by  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Legal  Basis 

Authority  for  this  action  is  contained 
in  47  U.S.C.  151, 154(i),  154(j).  201-205, 
225  and  403. 

List  of  Subiects 

47  CFR  Part  2 

Communications  equipment. 

47  CFR  Part  68 

Communications  equipment, 
Integrated  Services  Digital  Network, 
Public  Switched  Digital  Services, 
Telephone. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FA  Doc.  &4-2107  Filed  2-2-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

pocket  PS-135;  Notice  1) 
RIN2137-AC32 

Customer-Owned  Service  Lines 

agency:  Research  and  Special  Programs 

Administration  (RSPA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
require  operators  of  gas  distribution 
pipelines  who  do  net  maintain 
customer-owned  service  lines  to  advise 
their  customers  of  the  proper 
maintenance  of  these  gas  lines  and  of 
the  potential  hazards  of  not  properly 
maintaining  these  gas  lines.  This 
proposed  rulemaking,  in  response  to  a 
statutory  mandate,  is  intended  to  ensure 
that  homeowners  and  other  owners  of 
customer-owned  service  lines  are  made 
aware  of  the  requirements  for 
maintenance  of  those  lines;  the 
resources  kno%vn  to  the  operator  that 
could  properly  aid  the  customer  in 
doing  such  maintenance;  any 
information  that  the  operator  has 
concerning  the  operation  and 
maintenance  of  its  service  lines  that 
could  aid  customers;  and  ttie  potential 
hazards  of  not  maintaining  customer- 
owned  service  lines. 
DATES:  Lnterested  persons  are  invited  to 
submit  comments  by  April  4,  1994.  Late 
filed  comments  will  be  considered  to 
the  extent  practicable.  Interested 
persons  should  submit  as  part  of  their 
vvTitten  comments  all  the  material  that 
is  considered  relevant  to  any  statement 
or  argiunent  made. 

ADDRESSES:  Written  comments  must  be 
submitted  in  duplicate  and  mailed  or 
hand-delivered  to  the  Dockets  Unit, 
Room  8421,  U.S.  Department  of 
Transportation,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  materials 
cited  in  this  document  will  be  available 
for  inspection  and  copying  in  room 
8421  between  8:30  a.m.  and  4:30  p.m. 
each  business  day.  Non-federal 
employee  visitors  are  admitted  to  the 
DOT  headquarters  building  through  the 
southwest  quadrant  at  Seventh  and  E 
Streets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  M.  Sames,  (202)  36&-4561, 
regarding  the  content  of  this  document, 
or  the  Dockets  Unit  (202)  366-5046  for 


copies  of  this  document  or  other 
materials  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  pipeline  safety  regulations  in  49 
CFR  192.3  define  a  gas  service  line  as  a 
distribution  line  that  transports  gas  from 
a  common  source  of  supply  to  (1)  a 
customer  meter  or  the  connection  to  a 
customer's  piping,  whichever  is  farther 
downstream,  or  (2)  the  connection  to  a 
customer's  piping  if  there  is  no 
customer  meter.  The  source  of  supply 
for  most  gas  services  is  a  main 
commonly  located  in  the  street.  For 
ser\'ice  lines  to  homes  and  buildings, 
the  customer  meter,  w  hich  measures  the 
transfer  of  gas  from  the  operator  to  the 
consumer,  is  commonly  located 
adjacent  to  {outside  or  inside)  an 
exterior  wall.  A  service  line  may  also 
end  at  a  customer  meter  adjacent  to  end- 
use  gas  equipment.  For  all  of  the  above 
installations,  the  operator  is  responsible 
for  compliance  with  part  192  standards 
from  the  common  source  of  supply  (e.g.. 
the  main)  to  the  end  of  the  service  line. 

Customer-Owned  Service  Lines 

Not  all  customer  meters  are  located 
adjacent  to  a  home  or  building  wall  or 
end-use  equipment.  Some  customer 
meters  are  located  at  property  lines  or 
at  other  locations  more  convenient  for 
the  gas  distribution  operator  or  for  the 
customer.  In  such  cases,  the  service  line 
ends  at  the  meter  and  the  pipe  nmning 
from  the  outlet  of  the  meter  to  the 
exterior  wall  or  end-use  equipment  is 
called  a  customer-owned  service  line. 

Instances  also  exist  where  there  is  no 
customer  meter  or  the  operator-owned 
service  line  extends  beyond  the  meter  to 
the  connection  to  a  customer's  piping. 
In  such  cases,  the  pipe  running  from 
this  connection  to  the  exterior  wall  or 
end-use  equipment  is  called  a  customer- 
owned  service  line. 

Customer-owTicd  service  lines  are  also 
known  as  "yard  lines"  and  "fuel  lines". 
A  "farm  tap"  is  a  customer-owned 
service  line  that  begins  at  a  customer 
meter,  usually  adjacent  to  a  gas 
transmission  line,  and  runs  (often  a 
considerable  distance)  to  a  single 
consumer.  For  the  purposes  of  this 
notice,  each  of  the  above  situations  is 
referred  to  as  a  customer-owned  service 
line. 

Customer-owned  service  lines  are 
thought  to  comprise  12  to  17  percent  of 
the  piping  that  transports  natural  gas 
from  distribution  mains  to  homes, 
businesses,  and  other  consumers.  These 
lines  are  predominantly  found  in  the 
states  of  Arizona,  Arkansas,  Florida, 
Iowa.  Kentucky.  Louisiana,  New 


Mexico,  Ohio,  Oklahoma,  Texas,  and 
West  Virginia.  Many  states  have  few,  if 
any,  customer-owned  service  lines 
because  the  customer  meter  is  adjacent 
to  the  home  or  building  wall  or  the  state 
regulatory  agency  has  required  the 
distribution  operator  to  be  responsible 
for  operation  and  maintenance  of  the 
service  line  up  to  the  home  or  building 
wall,  regardless  of  where  the  meter  is 
placed.  These  states  include  California, 
Connecticut,  Hawaii,  Idaho,  Kansas. 
Massachusetts,  Michigan.  Minnesota. 
Missouri.  Nebraska.  New  Hampshire. 
New  Jersey.  New  York.  North  Carolina. 
North  Dakota.  South  Carolina.  South 
Dakota.  Utah.  Virginia,  Washington, 
Wisconsin,  and  Wyoming. 

Federal  pipeline  safety  regulations  do 
not  cover  customer-owned  service  lines, 
although  a  few  states  have  issued 
regulations  and  some  gas  distribution 
operators  voluntarily  maintain  these 
lines  to  part  192  standards.  In  most 
slates,  the  material,  design, 
construction,  corrosion  control,  testing, 
and  maintenance  of  customer-owned 
service  lines  is  left  to  the  discretion  of 
people  who  may  not  be  familiar  with 
part  192  requirements  for  service  lines. 
This  has  resulted  in  instances  of 
improper  installation  and  minimal  or  no 
maintenance  of  these  lines. 

Over  the  last  five  years,  one-third  of 
all  pipeline-related  fatalities  reported  to 
the  Depart.nient  of  Transportation 
involved  distribution  lines  running  from 
mains  to  homes  and  other  buildings.  An 
unregulated  customer-owned  service 
line  buried  downstream  of  a  customer 
meter  is  prone  to  the  same 
environmental  stresses  (corrosion  and 
earth  settlement)  and  excavation 
damage  hazards  as  a  regulated  service 
line  buried  upstream  of  a  customer 
meter.  However,  because  of  its 
proximity  to  homes,  businesses  and 
schools,  the  unregulated  segment  of  a 
customer-owned  service  line  buried 
downstream  of  a  customer  meter  poses 
a  greater  risk  to  people  and  property 
than  the  regulated  segment  of  the  line 
buried  upstream  of  tlio  meter. 

The  safety  of  customer-owned  service 
lines  first  emerged  as  an  issue  after  a 
series  of  five  natural  gas  incidents 
occurred  during  a  7-month  period 
beginning  September  16. 1988,  in  the 
Kansas  City-'Topeka  area.  These 
instances  resulted  in  four  fatalities, 
twelve  injuries,  and  the  destruction  of 
four  homes.  In  three  of  those  incidents, 
the  failures  were  attributed  to  corrosion 
on  unprotected  customer-owmed  service 
lines. 

As  a  result  of  these  incidents,  Kansas. 
Missouri.  Michigan,  and  New  York 
made  significant  changes  to  their  state's 
pipeline  safety  regulations.  These 


Federal  Register  /  Vol.  59.  No.  23  /  Thursday.  February  3.  1994  /  Proposed  Rules 


5169 


changes  included  extending  the  state 
regulatory  authority  over  service  lines  to 
the  building  wall.  Under  the  Natural 
Gas  Pipeline  Safety  Act  of  1968  (49 
App.  U.S.C  1671  et  seq),  states  may 
adopt  more  stringent  safety  regulations 
than  the  Federal  regulations  if  the  state 
regulations  are  not  incompatible  with 
federal  regulations. 

In  addition  to  its  response  to  the 
accidents  by  extending  regulatory 
authority  to  include  customer-owned 
service  lines,  the  Missouri  Public 
Service  Commission  also  required  the 
operator  to  replace  some  265,000  bare 
steel  gas  lines  running  from  the  main  to 
the  building  wall,  of  which  some 
175,000  wore  fully  or  partly  owned  by 
the  customer.  The  Kansas  City 
Corporation  Commission  required  the 
operator  to  perform  periodic  leakage 
surveys  of  all  customer-owned  service 
lines  and  to  repair  or  replace  all  lines 
round  to  be  leaking. 

Statutory  Mandate 

Section  115(a)  of  the  Pipeline  Safety 
Act  of  1992  (the  Act.  Pub.  L  102-508. 
October  24,  1992)  amended  the  Natural 
Gas  Pipeline  Safety  Act  of  1968  (49 
U.S.C  App.  1685)  to  require  the 
Secretary  of  Transportation  to — 

*   *   "  Issue  regulations  requiriag  operators 
of  natural  gas  distribution  pipeiines  which 
do  not  r!iEJn?sin  custontcr-owntKi  sen  ice 
lines  up  to  building  walls  to  advise  their 
cvistomers  of  the  requirements  for 
maintenance  of  those  liufi,  any  rpsources 
kriown  to  tha  openitor  that  coi:!d  aid 
aistomcrs  in  doing  such  munt'^nance,  any 
inibrmBfion  that  ihe  opr.-afir  hts  concerning 
the  operation  and  mjintenju.- 1  of  its  hncs 
that  f.fvjld  aid  customers,  and  the  potential 
hazards  of  not  ir.aintaiairg  sor.ii:e  lines. 

Anecdotal  data  available  to  RSFA 
indi^';.  s  ih  -i  r-ome  of  the  petroleum  gas 
systen.s  covcr«l  under  §  192.11  include 
customer-owned  service  lin«?s  where  the 
material,  de'iign,  construction,  corrosion 
control,  testing  and  maintenance  is  left 
to  the  discretion  of  people  who  may  not 
b^e  familiar  with  port  19:'.  requirements 
for  .service  lines.  R.SPA  invites  public 
comment  on  (1)  Whether  customer- 
o^^Tied  service  lines  occur  in  pe'rr-leum 
gas  systems  subiect  to  §  192  11  and  (2) 
If  so,  whether  the  petroleum  gas  systems 
have  been  properly  installed  and 
freriodically  maintained.  Commenters 
are  requested  to  support  their  responses 
with  leak  and  incident  data  that 
includes  information  on  personal 
injuries,  deaths,  property  and 
environmental  damages. 

AGA  Petition 

The  American  Gas  Association  (AGA) 
has  petitioned  RSPA  to  issue 
immediately  a  proposed  rule  to 


establish  the  notification  regulations 
mandated  in  section  115  of  the  Act  (P- 
50,  September  1, 1993).  In  its  petition. 
AGA  expresses  concern  that,  lacking 
federal  guidance,  state  and  local 
authorities  may  move  forward  and 
adopt  notification  requirements  that 
could  make  compliance  with  federal 
regulations  difficult. 

AGA  has  requested  RSPA  to 
incorporate  the  following  language  to 
satisfy  the'hotification  requirements  for 
operations  of  customer-ovtrned  service 
lines: 

(a)  Each  operator  meeting  the  applicability 
requirements  of  paragraph  (c)  (of  this  section) 
shall  provide  notification  to  customers 
covering  the  maintenance  of  customer-owned 
lines.  At  minimum,  this  notificbtion  shall 
advi.se  those  customers: 

(1 )  That  they  own  and  are  responsible  for 
the  maintenartce  of  customer-owned  lines; 

(2)  Of  the  requirements  for  maintenance  of 
those  lines  in  accordance  with  pamgraph  (b) 
of  this  section; 

(3)  Who  should  be  contacted  to  assist  In 
the  maintenance  of  customer -owned  lines; 

(4)  Of  information  that  the  operator  has 
concerning  the  maintenance  of  its  lines  that 
could  aid  the  customer  in  performing  such 
maintenance;  and 

(5)  That  periodic  mointenance  of  customer- 
owned  lines  is  necessary  in  order  to  avoid 
potential  s&fety  problems,  such  as  gas 
leakage. 

(b)  If  the  applicable  axles  and  standards  do 
not  addi-ess  maintenance  of  those  lines,  the 
information  that  opc'-^tors  provide  under 
paragreph  (aM-*)  of  this  section  must  describe 
the  maintenance  requirements  for  customer- 
owne«t  tines. 

((_)  The  notification  requirements  in 
pbraysBph  (a)  (of  this  section)  apply  to 
operators  for  which  one  or  more  customers 
have  r»:sponsibility  for  Taiatonance  of  a 
sub>tautial  portion  of  fh^  primary 
under;rour,d  natur.iI  gas  supply  pipe 
liefwwm  the  openjtors  main  end  the 
four.Hation  wall  cf  the  customer's  preml;*,  or 
its  eq'iivalent  in  those  installations  where  the 
supply  piping  does  not  enter  a  bu:ldmg  but 
rather  goes  du^ctly  to  end-use  equipment 
kxaied  outdoors. 

AGA's  petition  is  on  file  in  the  docket 
and  was  takt.>n  into  consideration  during 
development  of  tliis  notice  of  proposed 
ruiemakir.g. 

PrujKtsais 

Federal  gas  pipeline  safety  standards 
do  not  require  gas  pipeline  operators  to 
maintain  cu.stomer-owi>ed  service  lines. 
In  many  cases,  the  owner  of  the 
customer-owned  service  line  is  not 
aware  he  or  she  is  responsible  for  the 
maintenance  of  the  customer^owned 
service  line  or  what  those  maintenance 
responsibilities  are.  To  address  these 
concerns.  AGA's  petition,  and  the 
statutory  mandate,  RSPA  proposes  to 
revise  §  192.3  to  add  a  defmition  of 
customer-owned  service  lines,  and  to 


add  §  192.16  concerning  notification 
requirements  for  customer-owned 
service  lines  to  subpart  A  of  49  CFR  part 
192. 

At  this  time,  RSPA  is  profKtbing  to 
apply  the  noti&cation  requirements  to 
operators  of  petroleum  gas  systems 
covered  under  §  192.11.  Thus,  for  the 
purpose  of  this  discussion,  the  word 
"operator"  will  apply  to  those  operators 
of  natural  gas  and  petroleum  gas 
distribution  systems  that  do  not 
maintain  customerowned  service  iines 
up  to  tlie  home  or  building  wall  or  to 
the  end-use  equipment. 

RSPA  is  aware  there  are  situations 
where  the  meter  is  adjacent  to.  but  not 
at,  the  home  or  building  wall  or  the  end- 
use  equipment.  In  these  instances,  the 
operator  is  re&ponsible  for  the  pipehne 
up  to  the  meter,  and  the  customer  is 
responsible  for  the  small  portion  of 
buried  pipelioe  from  the  outlet  of  the 
meter  to  the  home  or  building  wall  or 
to  the  end-use  equipment.  At  this  time, 
RSPA  is  proposing  to  apply  the 
notification  requirements  to  these 
sections  of  pipelirw  when  the  operator 
does  not  voluntarily  maintain  these 
sections  of  pipeline.  RSPA  invites 
public  comment  on  whether  these  short 
sections  of  customer-owned  service  line 
have  been  properly  installed  and 
whether  they  are  periodically 
maintaine<l.  RSPA  believes  that  some  of 
these  sections  were  installed  and  are 
voluntarily  maintained  by  the  operator, 
e»en  though  they  an?  the  responsibility 
of  the  customer.  Commenters  are 
reouested  to  support  their  responses 
with  leak  and  incident  data  th.it 
includes  information  on  personal 
injuries,  deaths,  and  property  damaees. 

The  following  discus.sion  covers  tlie 
requirements  listed  within  section 
1 1 5(a)  of  the  Act  and  how  RSPA 
proposes  to  address  ttiem. 

Main  t  fin  a  nee  Bequin  rnnen  it  for 
Customer-Owned  Service  Linos 

RSPA  requires  operator-owned 
service  lines  to  be  oporatcd  and 
rrni.itained  to  49  CFR  part  192 
standards.  These  pipeline  snfely 
standards  include  leak  detection 
surveys  and  corrosion  control.  Subpart 
I  details  tha  requirements  for  corrosion 
control,  and  subpart  M  details  leak 
detection  surveys  and  other 
maintenance  requirements.  L(hj\\  codes 
and  standards  may  also  address 
operation  and  maintenance 
requirements.  This  notice  proposes  that 
operators  provide  to  the  owners  of 
customer-owned  service  lines  general 
information  on  Xhitse  safety 
requirements.  Toe  proposal  does  not 
require  operators  to  take  over  the 
maintcnancfTDf-mese  lines. 
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Under  the  proposal,  operators  would 
be  allowed  to  use  any  written  means  to 
provide  actual  notification  of  the 
required  information  to  customers. 
RSPA  anticipates  most  operators  will 
provide  notice  through  inserts  mailed  to 
the  customer  and  flyers  hand  delivered 
by  the  meter  readers. 

Maintenance  Resources 

Many  resources  are  available  to  assist 
owners  of  customer-owned  service  lines 
in  obtaining  information  to  assure 
effective  service  line  maintenance, 
including  information  supplied  by  the 
operator.  The  sources  referenced  below 
can  provide  general  information  on 
corrosion  control  and  leakage  surveys, 
and  may  be  able  to  provide  an  actual 
listing  of  gas  distribution  contractors 
(including  plumbers)  or  other 
individuals  who  could  perform  these 
maintenance  requirements.  The 
addresses  and  telephone  numbers  listed 
are  curreuf  to  the  best  of  RSPA's 
knowledge. 

The  State  Licensing  Board  for  Plumbers 
and  State  Plunjbers'  Associations 

The  state  licensing  board  for  plumbers 
and  state  plumbers'  associations  can 
provide  owners  of  customer-owned 
service  lines  with  a  listing  of  qualified, 
independent  contractors  who  perform 
leakage  surveys,  gas  piping  repair  and 
replacement,  and  valve  repair  and 
replacement. 

The  Gas  Piping  Technology  Committee 
(GPTC)  Guide  for  Gas  Transmission  and 
Distribution  Piping  Systems,  Volume  1 

The  GPTC  guide  contains  information 
and  methods  to  assist  gas  pipeline 
operators  in  complying  with  the  federal 
pipeline  safety  regulations  by  providing 
"how  to"  information  related  to  the 
standards.  The  GPTC  Guide  contains 
minimum  federal  safety  standards 
together  with  the  design 
recommendations,  material  reference, 
and  recommended  practices  of  the 
GPTC. 

Gas  Piping  Technology  Committee.  AGA. 
1515  Wilson  Boulevard,  Arlington,  VA 
22209.  (703)  841-8454 

The  National  Association  of  Corrosion 
Engineers  (NACE) 

NACE  publishes  a  standard 
recommended  practice  to  present 
procedures  and  practices  for  achieving 
effective  control  of  external  corrosion  on 
buried  or  submerged  metallic  piping 
systems.  This  recommended  practice 
describes  the  use  of  electrically 
insulating  coatings,  electrical  isolation, 
and  cathodic  protection  as  corrosion 
control  methods.  The  practice  also 
contains  specific  provisions  for  the 


application  of  cathodic  protection  to 
existing  bare,  existing  coated,  and  new 
piping  systems. 

National  Association  of  Corrosion  Engineers 
P.O.  Box  218340.  Houston,  TX  77218- 
8340,(713)492-0535 

Federal  Gas  Pipeline  Safety 
Organizations 

The  regional  offices  of  the  Federal 
Office  of  Pipeline  Safety  can  provide  an 
owner  of  a  customer-owned  service  line 
with  a  copy  of  the  federal  pipeline 
safety  regulations  (49  CFR  part  192)  that 
operators  of  service  lines  follow,  the 
booklet  "Guidance  Manual  for 
Operators  of  Small  Gas  Systems,"  which 
provides  a  general  overview  of 
compliance  responsibilities  under 
federal  pipeline  safety  regulations,  and 
verbal  information  on  proper 
maintenance  for  customer-owned 
service  lines: 

Office  of  Pipeline  Safety,  Eastern  Region. 
U.S.  Department  of  Transportation.  400 
Seventh  Street  SW..  room  5413, 
Washington.  DC  20590.  (202)  366-^580 
lurisdictional  authority  over  the  District  of 
Columbia  and  the  states  of  Connecticut, 
Delaware,  Maine.  Maryland, 
Massachusetts.  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont.  Virginia  and  West 
Virginia. 

Office  of  Pipeline  Safety,  Southern  Region. 
1720  Peachtree  Road  NW.,  .Suite  426 
North,  Atlanta,  GA  30309.  (404)  347- 
2632 
Jurisdictional  authority  over  Puerto  Rico 
and  the  states  of  Alat)ama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina.  South  Carolina  and 
Tennessee 

Office  of  Pipeline  Safety.  Central  Region.  91 1 
Walnut  Street,  room  1811,  Kansas  City, 
MO  64106.  (816)  426-2654 
lurisdictional  authority  over  the  states  of 
Illinois,  Indiana,  Iowa.  Kansas, 
Michigan.  Minnesota.  Missouri, 
Nebraska,  North  Dakota,  Ohio,  South 
Dakota  and  Wisconsin 

Office  of  Pipeline  Safety,  Southwest  Region, 
2320  La  Branch,  room  2116.  Houston,  TX 
77004.(713)750-1746 
Jurisdictional  authority  over  the  states  of 
Arizona.  Louisiana,  New  Mexico, 
Oklahoma  and  Texas 

Office  of  Pipeline  Safety.  Western  Region, 
555  Zang  Street.  2nd  floor,  Lakewood, 
CO  80228.  (303)  969-5150 
Jurisdictional  authority  over  the  states  of 
Alaska,  California,  Colorado,  Hawaii, 
Idaho,  Montana.  Nevada,  Oregon,  Utah, 
Washington  and  Wyoming    ' 

State  Pipeline  Safety  Organizations 

The  following  state  pipeline  safety 
organizations  can  provide  an  owner  of 
a  customer-owned  service  line  with  a 
copy  of  the  federal  and  state  pipeline 
safety  regulations  that  operators  of 
service  lines  follow,  written  or  verbal 


information  on  maintenance 
requirements  for  customer-owned 
service  lines,  and  regional  sources  of 
additional  information. 

Alabama  Public  Service  Commission,  PO  Box 

991.  Montgomery,  AL  36101-0991,  (205) 

242-5778 
Arizona  Corjwration  Commission,  1200  West 

Washington  Street,  Phoenix,  AZ  85007, 

(602)  542-3316 
Arkansas  Public  Service  Commission,  PO 

Box  400.  Little  Rock,  AR  72203-0400  (501) 

682-5705 
California  Public  Utilities  Commission,  1145 

Market  Street,  Second  Floor,  San 

Francisco.  CA  94103.  (415)  557-3304 
Colorado  Public  Utilities  Commission,  Logan 

Tower-Offic-e,  Level  2.  Room  340,  1580 

Logan  Street  Denver.  CO  80203,  (303)  894- 

2000 
Connecticut  Department  of  Public  Utility 

Control,  One  Central  Park  Plaza,  New 

Britain,  CT  06051,  (203)  827-1553 
Delaware  Public  Service  Commission,  1560 

South  Dupont  Highway,  PO  Box  4.^;/, 

Dover,  DE  19903-0457,  (302)  739-3233 
Public  Service  Commission,  District  of 

Columbia.  450  5th  Street  NW.,  Suite,  820. 

Washington,  DC  20001.  (202)  626-5156 
Bureau  of  Gas  Regulation.  Florida  Public 

Service  Commission,  101  East  Gaines 

Street,  Room  330.  Tallahassee,  FL  32301- 

0868.  (904)  488-8501 
Georgia  Public  Service  Commission,  244 

Washington  Street  SW.,  Atlanta,  GA  30334, 

(404)  656-7490 
Illinois  Commerce  Conunission,  527  East 

Capitol  Avenue,  Springfield.  IL  62794- 

9280,(217)785-1165, 
Indiana  Utility  Regulatory  Commission,  302 

West  Washington  SUwt,  Suite  E  306. 

Indianapolis,  IN  46204,  (317)  232-2717 
Bureau  of  Rate  8t  Safety  Evaluation  Utilities, 

Division.  Iowa  Department  of  Commerce. 

Lucas  State  Office  Building.  Des  Moines. 

lA  50319.  (515)  281-5546 
Kansas  Corporation  Commission,  1500  SW 

Arrowhead,  Road,  Topeka,  KS  6C604-4027, 

(913)271-3171 
Kentucky  Public  Service  Commission,  730 

Schenkel  Lane.  PO  Box  615.  Frdnkfort,  KY 

40602.  (502)  564-3940 
Office  of  Conservation,  Louisiana  Department 

of  Natural  Resources,  PO  Box  94275,  Baton 

Rouge,  LA  70804-9275,  (504)  342-5585 
Maine  Public  Utilities  Commission,  State 

House  Station  18,  242  State  Street, 

Augusta.  ME  04333.  (207)  289-3831 
Maryland  Public  Service  Commission,  The 

American  Building,  11th  Floor.  231  East 

Baltimore  Street,  Baltimore,  MD  21202, 

(410)  333-6079 
Massachusetts  Department  of  Public  Utilities, 

Saltonstall  Building.  Room  1208,  100 

Cambridge  Street,  Boston,  MA  02202  (617) 

727-3537 
Michigan  Public  Service  Commission,  6545 

Mercantile  Way,  PO  Box  30221.  Lansing. 

MI  48909,  (517)334-6384 
Minnesota  Department  of  Public  Safety,  175 

Aurora  Avenue,  St.  Paul,  MN  55103,  (612) 

296-9636 
Mississippi  Public  Service  Commission,  PO 

Box  1174,  Jackson,  MS  39215-1174,  (601) 

961-5475 


Federal  Register  /  Vol.  59.  No.  23  /  Thursday.  February  3.  1994  /  Proposed  Rules 


5171 


Missouri  Public  Service  Conunission, 

Truman  State  Office  Building.  Room  530 

PO  Box  360.  Jefferson  Qty.  MO  65102. 

(314)  751-3456 
Department  of  Public  Service  Regulations, 

Montana  Public  Service  Commission,  1701 

Prospect  Avenue,  PO  Box  202601,  Helena, 
/y    MT  59620-2601 ,  (406)  444-61 82 
Wbraska  State  Fire  Marshal,  246  South  14th, 
i    Lincoln.  NE  68508,  (402)  471-2027 
^Jew  Hampshire  Public  Utilities  Commission, 
/     Building  «1,  8  Old  Suncook  Road, 
'       Concord,  NH  03301 .  (603)  271-2431 
New  Jersey  Board  of  Regulatory 

Commissioners,  Two  Gateway  Center, 

Newark,  NJ  07102,  (201)  648-2204 
New  Mexico  State  Corporation  Commission. 

PO  Drawer  1269,  Santa  Fe,  NM  87504- 

1269,(505)827-3767 
Investigation  Section.  NY  Public  Service 

Commission,  #3  Empire  State  Plaza. 

Albany,  NY  12223,  (518)  474-5453 
North  Carolina  Utilities  Commission.  430 

North  Salisbury  Street,  PO  Box  29510, 

Raleigh,  NC  27626-0510.  (919)  733-6000 
North  Dakota  Public  Service  Commission. 

State  Capitol  Building.  12th  Floor, 

Bismarck.  ND  58505,  (701)  224-2413 
Public  Service  Commission  of  Nevada.  727 

Fairview  Drive.  Carson  City,  NV  89710. 

(702)  687-6040 
Ohio  Public  Utilities  Commission.  180  East 

Broad  Street,  12th  Floor.  Columbus,  OH 

43266-0573,  (614)  644-8983 
Oklahoma  Corporation  Commission,  Jim 

Thorpe  Office  Building,  Oklahoma  City, 

OK  73105,  (405)  521-2258 
Oregon  Public  Utility  Commission.  550 

Capitol  Street  NE.,  Salem,  OR  97310,  (503) 

378-6760 
Pennsylvania  Public  Utility  Commission, 

T&S  Building.  Room  412.  PO  Box  3265, 

Harrisburg,  PA  17105-3265,  (717)  787- 

1061 
Puerto  Rico  Public  Service  Commission,  PO 

Box  870,  San  Juan,  PR  00919-0870,  (809) 

763-0625 
Rhode  Island  Division  of  Public  Utilities.  100 

Orange  Street,  Providence,  RI  02903,  (401) 

277-3500 
South  Carolina  Public  Service  Commission. 

PO  Drawer  1 1649,  Columbia,  SC  29211, 

(803) 737-5145 
Tennessee  Public  Service  Commission,  460 

James  Robertson  Parkway,  Nashville,  TN 

37243-0505,  (615)  741-2844 
Transportation/Gas  Utilities  Division,  RR 

Commission  of  Texas.  Capitol  Station.  PO 

Box  12967,  Austin,  TX  78711-2967.  (512) 

463-7058 
Division  of  Public  Utilities,  Utah  Department 

of  Commerce,  160  East  300  South,  PO  Box 

45807,  Salt  Lake  City,  UT  84145-0807, 

(801)530-6787 
Vermont  Department  of  Public  Service.  State 

Office  Building.  120  State  Street, 

Montpelier,  VT  05620,  (802)  828-2811 
Division  of  Energy  Regulation.  Viiginia  State 

Corporation  Commission,  F*0  Box  1197. 

Richmond,  VA  23209,  (804)  371-9264 
Washington  Utilities  and  Transportation 

Commission,  PO  Box  47250,  Olympia,  WA 

98504-7250.  (206)  586-1154 
Public  Service  Commission  of  West  Virginia, 

201  Brooks  Street,  PO  Box  812,  Charleston, 

WV  25323,  (304)  340-0473 


Gas,  Water  &  Federal  Intervention  Division, 
Public  Service  Commission  of  Wisconsin, 
4802  Sheboygan  Avenue,  PO  Box  7854, 
Madison.  Wl  53707,  (608)  266-8128 

Wyoming  Public  Service  Commission,  700 
West  21st  Street.  Cheyenne,  WY  82002, 
(307)  777-7427 

Operation  and  Maintenance 
Information 

This  notice  proposes  to  require  gas 
distribution  operators  to  advise 
customers  of  any  information  that  the 
operator  has  concerning  the  operation 
and  maintenance  of  its  lines  that  could 
aid  customers.  This  information  could 
include  the  following: 

Excavation  damage  prevention: 
Excavation  damage  is  the  largest  single 
cause  of  gas  pipeline  incidents.  Section 
192.614  currently  requires  gas  pipeline 
operators  to  notify  the  public  in  the 
vicinity  of  their  pipeline  on  how  to 
prevent  damage  to  the  pipeline  from 
excavation  activities.  Section  192.614 
cvurently  exempts  pipelines  in  class  1 
and  2  locations  and  pipelines  in  class  3 
locations  which  are  marked  in 
accordance  with  §  192.707.  However,  in 
a  pending  rulemaking  ("Excavation 
Damage  Prevention  Programs  for  Gas, 
Hazardous  Liquids  and  Carbon  Dioxide 
Pipelines",  Docket  101,  53  FR  24747, 
June  30, 1988),  RSPA  has  proposed 
removing  these  exemptions. 

Type  of  pipe:  Different  pipeline 
materials  require  different  maintenance 
procedures.  An  operator's  knowledge  of 
the  environmental  conditions  affecting 
the  service  pipe  connected  to  the 
customer-owned  service  line  may  assist 
the  owner  in  the  maintenance  of  the 
customer-owned  service  line. 

Age  of  the  pipe:  The  installation  date 
of  customer-owned  service  lines, 
installed  by  individuals  other  than  the 
operator,  may  not  be  known.  However, 
many  operators  will  have  a  record  of  the 
date  gas  service  was  initially  established 
to  the  customer.  In  such  cases,  operators 
may  reasonably  assume  that  the 
installation  date  of  the  customer-owned 
service  line  is  approximately  the  date  of 
initial  gas  service.  This  information  may 
then  be  relayed  to  the  customer  to  assist 
in  estimating  the  condition  of  the 
pipeline. 

Potential  Hazards:  This  notice 
proposes  to  require  an  operator  to 
inform  customers  of  the  potential 
hazards  of  not  maintaining  a  customer- 
owned  service  line.  Improper 
maintenance  or  lack  of  periodic 
maintenance  of  customer-owmed  service 
lines  may  result  in  corrosion  of  metallic 
pipeline  materials,  separation  of  piping 
components,  gas  leaks,  property 
damage,  environmental  damage, 
personal  injury,  and  even  death. 


Regulatory  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered  ^ 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26,  1979).  A  regulatory  evaluation  is 
available  for  review  in  the  docket. 

Executive  Order  12612 

The  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism"),  and  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

This  proposed  rule  would  apply  to 
operators  of  natural  gas  and  petroleum 
gas  distribution  systems.  Small  gas 
distribution  systems  are  characterized  in 
this  proposal  as  distribution  systems 
serving  fewer  than  10,000  customers. 
They  include  master  meter  systems, 
which  usually  serve  mobile  home  parks, 
housing  projects  and  apartment 
complexes,  and  public,  private,  and 
municipal  natural  gas  distribution 
systems. 

Master  meter  systems,  as  defined  in 
§  191.3,  are  pipeline  systems  for 
distributing  gas  within,  but  not  limited 
to.  a  definable  area,  such  as  a  mobile 
home  park,  housing  project,  or 
apartment  complex,  where  the  operator 
purchases  metered  gas  from  an  outside 
source  for  resale  through  a  gas 
distribution  system.  The  gas  distribution 
pipeline  system  supplies  the  ultimate 
consumer  who  either  purchases  the  gas 
directly  through  a  meter  or  by  other 
means,  such  as  by  rents. 

RSPA  has  determined  that  master 
meter  operators  will  not  be  affected  by 
this  notice  of  proposed  rulemaking 
because  the  master  meter  operator 
generally  owns  the  complete  gas 
distribution  system.  Thus,  the  master 
meter  operator  is  responsible  for  the 
pipeline  from  the  point  of  purchase  to 
the  ultimate  customer. 

A  draft  regulatory  evaluation  has  been 
prepared  to  determine  the  economic 
impact  of  this  proposed  rule  on  public, 
private,  and  municipal  gas  distribution 
systems.  Based  on  the  facts  available.  I 
certify  that  this  proposal  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
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certification  is  subject  to  modification  as 
a  result  of  a  review  of  conunents 
received  in  response  to  this  proposal. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  notice 
of  proposed  rulemaking  are  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  in 
accordance  with  44  U.S.C.  Chapter  35 
under  the  followring: 
Administration:  Department  of 
Transportation,  Research  and  Special 
Programs  Administration; 
Title:  Customer-owned  service  line 

information  dissemination; 
Need  for  Information:  To  reduce  the 
number  of  incidents  and  resulting 
deaths,  injuries,  property,  and 
environmental  damage  caused  by 
improper  maintenance  of  customer- 
owned  service  lines; 
Proposed  Use  of  Information:  To  advise 
owners  of  customer-owned  service 
lines  of  the  proper  maintenance  of 
these  gas  lines  and  of  the  potential 
hazards  of  not  properly  maintaining 
these  lines; 
Frequency:  Occasionally; 
Burden  Estimate:  $500,000  initially, 

$50,000  annually  thereafter; 
Respondents:  Gas  distribution  operators; 
Form(s):  NAA; 

Average  Burden  Hours  per  Respondent: 
minimal. 

For  further  information  contact:  The 
Information  Management  Division.  M- 
34.  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  (202)  366- 
4735  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  Department  of 


Transportation,  Research  and  Special 
Programs  Administration.  It  is  requested 
that  comments  sent  to  OMB  also  be  sent 
to  the  RSPA  rulemaking  docket  for  this 
proposed  action. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  49  CFR  part 
192  as  follows: 

PART  192— {AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672  and  1804; 
49  CFR  1.53. 

2.  Section  192.3  would  be  amended 
by  adding  the  following  definition  to 
read  as  follows: 

§192.3    Denntttons. 

As  used  in  this  part: 

Customer-Owned  Service  Line  means 
a  pipeline  that  transports  natural  gas  or 
petroleum  gas  from  a  service  line  to  (1) 
an  exterior  wall  of  a  building,  or  (2)  end- 
use  equipment.  "Farm  taps"  are 
customer-owned  service  lines  which 
begin  at  a  customer  meter,  usually 
adjacent  to  a  gas  transmission  line,  and 
run  to  a  single  consumer. 

3.  Section  192.16  would  be  added  to 
subpart  A  to  read  as  follows: 

§192.16    Custo(n«r-own«d  service  lines. 

(a)  Each  operator  of  a  natural  gas  ot 
petroleum  gas  distribution  system  that 
does  not  maintain  buried  customer- 
owned  service  lines  up  to  the  building 
wall  or  to  the  end-use  equipment  to  part 
192  standards,  shall  provide  written 
notification  to  the  customer 

(1)  That  the  customer  owns  and  is 
responsible  for  the  maintenance  of  the 
customer-owned  service  line; 


(2)  Of  the  essential  elements  for 
proper  maintenance  of  the  customer- 
owned  service  line,  such  as  those  listed 
in  subpart  M  of  this  part  or  those  listed 
in  applicable  local  building  codes; 

(3)  Of  available  resources  that  could 
aid  the  customer  in  obtaining 
maintenance  assistance,  such  as  the  gas 
pipeUne  operator,  the  state  Ucensing 
board  for  plumbers  and  state  plumbers* 
associations.  Federal  and  state  gas 
pipeline  safety  organizations,  the  local 
building  code  agencies,  and  appropriate 
leak  detection,  gas  utility,  and  corrosion 
protection  contractors; 

(4)  Of  any  information  that  the 
operator  has  concerning  the  operation 
and  maintenance  of  the  customer- 
owned  service  line  that  could  aid  the 
customer,  such  as  information  on 
excavation  damage  prevention,  local 
codes  and  standards  (when  applicable), 
and  the  age,  location,  and  material  of 
the  customer-owned  service  line;  and 

(5)  The  potential  hazards  of  not 
maintaining  the  customer-owned 
service  line,  such  as  corrosion  and  gas 
leakage. 

(b)  An  operator  shall  provide  the 
notification  required  in  paragraph  (a)  of 
this  section: 

(1)  Before  (enter  date  6  months  after 
date  of  publication  of  final  rule)  for 
existing  customers;  and 

(2)  Before  (enter  date  6  months  after 
date  of  publication  of  final  rule)  or 
within  30  days  bxjm  date  the  gas  service 
line  is  placed  in  service  for  new 
customers,  whichever  is  later. 

(c)  Each  operator  must  keep  a  record 
of  the  written  notifications  made  under 
the  requirements  of  paragraph  (a)  of  this 
section. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 

IFR  Doc.  94-2399  Filed  2-2-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

januar>'  28,  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection  (2)  Title  of  the  information 
collection;  (3)  Form  number{s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  494-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Food  and  Nutrition  Service 

7  CFR  Part  226— Child  and  Adult  Care 
Food  Program 

FNS-82,  341.  342.  343.  344,  345.  345- 
1,430,  431,  and  433 

Recordkeeping,  On  occasion.  Monthly, 
Annually 

Individuals  or  households;  State  or  local 
governments;  Business  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations;  725,846 
responses;  1,558,030  hours 

Winnie  McQueen.  (703)  304-2607 


Extension 

•  Agricultural  Marketing  Service 
Specified  Commodities  Imported  Into 

the  United  States  Exempt  from  Import 
Requirements,  7  CFR  parts  944,  980, 
and  999  * 

FV-6 

On  occasion 

Business  or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations;  2,000  responses;  340 
hours 

Mark  Hessel,  (202)  720-3923 

•  Food  and  Nutrition  Service 
Integrated  Quality  Control  Review 

Worksheet 
FNS-380 

Recordkeeping;  On  occasion 
Individuals  or  households;  State  or  local 

governments;  68,202  responses; 

615,428  hours 
Charles  L.  Simmons.  (703)  305-2471 

Reinstatement 

•  Food  and  Nutrition  Service 
Special  Supplemental  Food  Program  for 

Women,  Infants,  and  Children  (WIC): 
Food  Cost  Containment  Requirements 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  17  responses;  170  hours 

New  Collection 

•  Food  Safety  and  Inspection  Service 
Ante  Mortem  and  Post  Mortem 

Inspection 
FSIS  6500-1,  -2,  -3,  6700-2.  MP  528 
On  occasion;  Daily  and  hourly 
Business  or  other  for-profit;  3,038,792 

responses;  53,183  hours 
Lee  Puricelli,  (202)  720-7163 

•  Food  and  Nutrition  Service 
Nutrient  Standard  Menu  Planning 

Demonstration  Evalution 
On  occasion 
State  or  local  governments;  Non-profit 

institution;  875  responses;  621  hours 
John  R.  Endahl,  (703)  305-2117 

•  Food  Safety  and  Inspection  Service 
Records,  Registration  and  Reports 
FSIS  Form  5020-1  and  FSIS  Form 

7010-4 
Recordkeeping;  On  occasion;  Quarterly 
Business  or  other  for-profit;  24,095 

responses;  15,752  hours 
Lee  Puricelli.  (202)  720-7163 

•  Food  Safety  and  Inspection  Service 
Official  Marking  Devices.  Labeling  and 

Packaging  Materials 
MP  Form  216.  FSIS  Form  7234-1.  FSIS 
Form  7227-1 


Recordkeeping;  On  occasion 
Businesses  or  other  for-profit;  67,575 

responses;  16,240  hours 
Lee  Puricelli,  (202)  720-7163 
Larry  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
[FR  Doc.  94-2380  Filed  2-2-94;  8:45  am| 

BILLING  COOe  341041-M 


Forest  Service 

Department  of  the  Interior 

National  Park  Service 

Grand  Canyon  Railway,  Inc., 
Passenger  Railway  Service  Grand 
Canyon  Airport  to  Grand  Canyon 
Village;  Availability  of  Final 
Environmental  Impact  Statement 

Pursuant  to  sedion  102(2)(C)  of  the 
Notional  Environmental  Policy  Act  of 
1969,  Public  Law  91-190.  the 
Department  of  Agriculture.  Forest 
Service,  and  the  Department  of  the 
Interior,  National  Park  Service,  joint 
lead  agencies,  have  prepared  a  final 
environmental  impact  statement  (FEIS) 
and  Record  of  Decision  (ROD)  on  the 
provision  of  initiating  passenger  rail 
service  form  Grand  Canyon  Airport, 
Tusayan,  Arizona,  to  the  Maswick 
Transportation  Area  in  Grand  Canyon 
Village.  Grand  Canyon  National  Park. 

The  draft  environmental  impact 
statement  (DEIS)  was  circulated  for 
public  review  between  July  31.  1992 
and  September  30,  1992  (57  FR  33168) 
and  the  comment  period  extended  to 
November  14,  1992.  Both  the  DEIS  and 
FEIS  describe  and  analyze  a  proposal 
and  five  alternatives.  The  proposal. 
Alternative  A,  provides  for  the 
construction  of  5.4  miles  of  new  railway 
line  on  the  national  forest,  with  1.1 
miles  on  an  old  rail  line  alignment;  and 
use  of  existing  rail  line  within  the 
national  park.  One  wash  would  need  to 
be  crossed  within  the  airport  property. 
Additional  features  are  the  construction 
of  two  depots,  75  acres  of  parking,  a 
road  for  maintenance,  and  the  addition 
of  storage  tanks  for  fuel,  water  and 
wastewater.  A  maximum  of  eight  (8) 
trips  per  day  would  be  generated 
between  the  airport  and  Maswick. 
Interpretive  activities  and  visitor 
orientation  to  the  park  and  national 
forest  would  be  integrated  into  the 
service.  Alternatives  B.  C  and  D.  all 
provide  for  the  proposed  passenger 
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service  but  vary  in  the  track  alignment 
and  length  to  be  constructed,  the 
amount  of  national  forest  lands  needed 
and  generally  increase  the  number  of 
washes  that  would  be  crossed.  In 
addition.  Alternative  D  provides  for  a 
single  depot.  Alternative  E  is  a  non-rail 
alternative,  utilizing  a  shuttle  bus 
system  in  conjunction  with  a  parking 
area  outside  the  park.  Alternative  F  is 
the  no  action  alternative.  Alternative  A, 
the  proposal,  is  the  environmentally 
preferred  alternative. 

The  30  day  no  action  period  on  the 
FEIS  and  ROD  will  end  March  7,  1994. 
The  ROD,  as  it  affects  National  Forest 
System  Lands,  is  subject  to  appeal  in 
accordance  with  36  CFR  p?.rt  217.  A 
notice  of  appeal  must  be  in  writing  and 
clearly  state  that  it  is  a  Notice  of  Appeal 
being  filed  pursuant  to  36  CFR  part  217. 
Appeals  must  be  filed  with  the  Regional 
Forester.  Southwestern  Region.  517 
Gold  Avenue  SVV.,  Albuquerque.  NM 
87102-0004  within  45  days  of  legal 
notice  of  this  decision  in  the  Arizona 
Daily  Sun.  While  The  National  Park 
Service  has  no  formal  appes!  process, 
no  implfnsenfation  of  the  proposal 
wilhin  Grrnd  Canyon  National  Park  will 
O'.Tjr  bo f I  re  e>pirotion  of  the  30  day  no 
action  peiiod  and  contingent  on  any 
appacis  r\'.cf  ived  pertaining  to  National 
Forest  System  lands. 

Requests  for  additional  information 
and 'or  copies  of  the  FEIS  and  ROD 
should  be  directe'i  to  the  Forest 
Si:pcr,isor,  Kaibab  National  Forest,  800 
South  State  Street.  Williams.  AZ  86048, 
telephone  number  602-<i35-2681.  or  to 
the  Superintendent,  Grand  Canyon 
National  Park,  P.O.  Box  129.  Grand 
Canyon  National  Park.  AZ  86023, 
telephone  number  602-€3d-7701. 

Copies  of  the  FEIS  and  ROD  are 
available  lor  inspection  at  the  park 
headquarters.  Forest  Super\'isor's  office, 
and  libraries  at  Flagstaff,  Williams. 
Northern  Arizona  University,  and 
Arizona  State  University.  Copies  are 
also  available  at  the  following 
addresses:  Western  Regional  Office. 
National  Park  Ser\'ice,  Attn;  Division  of 
Planning,  Grants  and  Environmental 
Quality,  600  Harrison  Street,  suite  600. 
San  Francisco,  CA  94107-1372.  and  at 
the  Regional  Office,  Southwestern 
Region,  USD  A  Forest  Service.  517  Gold 
Ave.  SW..  Albuquerque,  NM  87102. 

Dated.  IDecember  1. 1993. 
Lew  Albert. 
Deputy  B'^ional  Director,  Western  Region. 

Dated:  January  18.'  1994. 
Larry  Henson, 

Pegional  Forester,  Southwestern  Region. 
IFR  Doc.  94-2360  Filed  2-2-94;  8:45  am] 

BILLING  COOC  43ia-70-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  5-84] 

Proposed  Foreign-Trade  Zone; 
Richmond,  VA  (Richmond-Petersburg 
Port  of  Entry);  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
BoardJ  by  the  Capital  Region  Airport 
Commission,  requesting  authority  to 
establish  a  general-purpose  foreign-trade 
zone  in  Richmond,  within  the 
Richmond-Petersburg  Customs  pert  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).*  It  was 
formally  filed  on  January  24. 1994.  The 
applicajit  is  authorized  to  make  the 
proposal  under  Virginia  Acts  of 
Assembly  1980,  Chapter  380,  §8.10. 

The  proposed  foreign-trade  zone 
would  involve  the  Richmond 
International  Airport  complex  (2,055 
acres),  so:ne  5  miles  east  of  the  City  of 
Richmond.  The  complex  is  owned  by 
the  Airport  Commission,  which  plans  to 
contract  with  a  qualified  firm  for 
operation  of  the  zone. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Richmond  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  such  items  as  automobile  parts, 
laboratory  equipment,  musical 
instruments  and  pharmaceuticals. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  m^de  to  the  Board  on  a  case- 
by-case  ba.sis. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808. 10-8-91).  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  March  16. 1994.  at  9  a.m..  in 
the  Auditorium  of  the  Metropolitan 
Richmond  Chamber  of  Commerce.  201 
East  Franklin  Street,  Richmond. 
Virginia. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  4.  1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 


may  be  submitted  during  the  subsequent 
15-day  period  (to  April  19.  1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
U.S.  Department  of  Commerce  District 

Office.  700  Centre,  704  East  Franklin 

Street,  suite  550;  Richmond.  Virginia 

23219. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  room 

3716,  U.S.  Department  of  Commerce. 

14th  &  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated:  January  26.  1994. 
John  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 
[FR  Doc.  94-2451  Filed  2-2-94:  8  45  ami 

BILLING  CODE  3510-OS-P 


international  Trade  Administration 

[A-351-«05] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Intent  To  Revoke  Order  in 
Part 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  in  part. 

SUMMARY:  In  response  to  timely  requests 
for  an  administrative  review  hy  the 
respondents,  Branco  Peres  Citrus 
(Branco  Pe'^s),  Citropectina,  S.A.,  and 
Frutropic.  S.A..  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil.  The  review  covers  three 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  May  1. 1991  through  April 
30.  1992.  We  preliminarily  determine 
the  dumping  margins  for  Branco  Peres, 
Citropectina,  and  Frutropic  to  be  zero  or 
de  minimis  during  this  period. 

The  Department  intends  to  revoke  the 
antidumping  duty  order  with  respect  to 
Frutropic  because  we  have  reason  to 
tfelieve  that  Frutropic  has  sold  the 
subject  merchandise  at  not  less  than 
foreign  market  value  for  a  period  of  at 
least  three  consecutive  years  and  is  not 
likely  to  sell  the  subject  merchandise  at 
less  than  foreign  market  value  in  the 
future.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECnvC  DATE:  February  3.  1994. 
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FOR  FURTHER  WFORIKIATIOM  CONTACT: 
David  Mason  or  Rick  Herring,  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

.  On  May  5. 1987,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  hozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil  (52  FR  16426).  On  May  31,  1992, 
pursuant  to  the  Department's  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (57  FR  19412)  of  the 
antidumping  duty  order  on  FCOJ  from 
Brazil  for  the  period  May  1,  1991 
through  April  30,  1992,  Branco  Peres, 
Citropectina,  and  Frutrbpic  requested  an 
administrative  review  for  this  period. 
Accordingly,  the  Department  initiated 
this  administrative  review  on  June  18, 
1992  (57  FR  27212). 

In  addition,  Frutropic  submitted  a 
timely  request  for  revocation  of  the 
antidumping  duty  order,  accompanied 
by  the  certification  required  by 
§  353.25(b)(1)  of  the  Department's 
regulations.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  the  administrative 
review  are  shipments  of  frozen 
concentrated  orange  juice  (FOOD  from 
Brazil.  The  merchandise  is  currently 
classifiable  under  item  2009.11.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  VkTitten  description  remains 
dispositive. 

"The  review  covers  three 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  for  the 
period  May  1. 1991  through  April  31, 
1992:  Branco  Peres,  Gtropectina,  and 
Frutropic. 

United  States  Price 

In  calculating  the  United  States  price, 
we  used  both  purchase  price  and 
exporter's  sales  price  (ESP)  as  defined  in 
section  772  of  the  Tariff  Act.  Purchase 
price  was  used  for  those  sales  to  the 
United  States  which  were  made  prior  to 
importation,  while  ESP  wbs  used  for 
those  sales  which  were  made  after 
importation. 

Purchase  price  was  based  on  the 
packed  f.o.b.  price  to  unrelated 
purchasers  in  the  United  States.  For 
purchase  price  sales,  where  applicable, 


we  made  deductions  for  foreign  inland 
freight,  Brazilian  port  charges,  export 
taxes,  commissions,  packing,  and  credit 
expenses.  ESP  was  based  on  the  packed 
delivered  price  to  the  first  unrelated 
purchaser  in  the  United  States.  For  ESP 
sales,  we  made  deductions  for  brokerage 
and  handhng  expenses,  foreign  inland 
freight,  ocean  freight  and  marine 
insurance,  U.S.  duty,  U.S.  Customs'  fees 
and  harbor  maintenance  fees,  U.S. 
inland  freight  and  insurance,  packing, 
commissions,  discounts,  rebates,  credit 
expenses  and  indirect  selling  expenses. 
No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
(FMV),  the  Department  based  FMV  on 
third  country  f.o.b.  prices  for  all 
respondents,  in  accordance  with  section 
773  of  the  Act.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  marine  insurance,  foreign  and 
brokerage  and  handling,  and  export 
taxes.  Where  applicable,  we  deducted 
foreign  packing  expenses  and  added 
U.S.  packing  to  third  countrj'  price 
(packing  costs  were  not  incurred  on 
bulk  sales).  We  adjusted  FMV,  where 
applicable,  for  differences  in  credit 
expenses,  and  post-sale  warehousing 
expenses.  In  the  case  of  comparisons  to 
ESP  sales,  we  made  an  adjustment  for 
indirect  selling  expenses,  limited  by  the 
amount  of  indirect  selling  expenses 
incurred  in  the  United  States.  No  other 
adjustments  were  claimed  or  allowed. 

In  calculating  FMV  in  the  context  of 
administrative  reviews,  it  is  the 
Department's  practice  to  use  a  monthly 
weighted-average  of  third  country  or 
home  market  sales,  as  appropriate,  for 
comparison  to  the  U.S.  sales  price  when 
several  home  market  or  third  country 
sales  may  represent  the  behavior  of  the 
company  for  a  given  month  during  the 
period  of  review.  (See  'Trozen 
Concentrated  Orange  Juice  from  Brazil: 
Prehminary  Results  and  Termination  in 
Part  of  Antidumping  Duty 
Administrative  Review,"  February  3, 
1992.  57  FR  3995.)  However,  in  this 
review,  distortions  could  result  from  the 
application  of  a  monthly  FMV  because 
of  hyper-inflation.  Where  such 
distortions  would  have  been  created,  we 
calculated  FMVs,  as  we  have  done  in 
previous  reviews,  based  on  shorter 
periods  as  determined  by  the  Brazilian 
government-mandated  minimum  export 
price  (which  is  derived  from  the  FCOJ 
30-day  futvu^s  contract  price  on  the 
New  York  Cotton  Exchange).  (See 
"Frozen  Concentrated  Orange  Juice 
From  Brazil;  Preliminary  Results  and 
Termination  In  Part  of  Antidumping 
Duty  Administrative  Review;  Intent  to 


Revoke  in  Part  the  Antidumping  Duty 
Order,"  June  19, 1991,  56  FR  28138.) 

In  the  case  of  Branco  Peres,  the 
Department  used  constructed  value,  as 
defined  in  section  773  of  the  Act,  for 
comparison  to  those  U.S.  sales  where  no 
contemporaneous  third  country  sales 
existed. 

Constructed  value  consisted  of  the 
sum  of  the  costs  of  materials, 
fabrication,  general  selling  and 
administrative  expenses,  freight  and 
profit.  Because  the  actual  profit  was 
more  than  the  statutory  minimum  of 
eight  percent  of  the  sum  of  general 
expenses  and  cost  of  manufacture,  we 
added  the  actual  profit  in  accordance 
with  section  773(e)(l)(B)(ii)  of  the  Act. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  the  dumping 
margin  to  be: 


Manufacturer/ex- 
porter 

Time  period 

Margin 
(percent) 

Branco  Peres  

Citropectina  

Frutropic 

5/1/91  to  

4/30,'92  

5/1/91  to  

4/30/92  

5/1/91  to  

4/30/92  

0.03. 
Zero. 
Zero. 

The  Department  intends  to  revoke  the 
antidumping  duty  order  with  resi>ect  to 
Frutropic  if,  at  the  time  the  Department 
publishes  the  final  results  of  this 
review,  Frutropic  has  demonstrated 
three  consecutive  years  of  sales  at  not 
less  than  foreign  market  value,  and  it  is 
not  likely  that  Frutropic  will  sell  subject 
merchandise  at  less  than  foreign  market 
value  in  the  future.  As  required  by 
§353.25(c)(2)(ii)  of  the  Department's 
regulations,  the  Department  has 
conducted  a  verification  of  all  factual 
information  submitted  by  Frutropic  in 
this  administrative  review. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company,  in  the  event  the  order  is  not 
revoked  in  part,  will  be  that  established 
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in  the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturer  is  such  a  firm,  the 
cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise. 

The  cash  deposit  rate  for  all  other 
manufartiirers  or  exporters  will  be  1.96 
percent  jd  valorem.  On  May  25, 1993, 
the  Court  of  International  Trade  (CIT)  in 
Floral  Trade  Council  v.  United  States. 
Slip  Op.  93-79,  and  Federal-Mogul 
Corporation  v.  United  States.  Slip  Op. 
93-83,  decided  that  once  an  "all  others" 
rate  is  esJ.iblished  for  a  company,  it  can 
only  be  changed  through  an  * 

administrative  review.  The  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  less-than-fair-value 
(LTFV)  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders  for  the  purposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews.  In 
proceedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  "all  others"  rate  from  the  Treasury 
LTFV  investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  error  or  as  a  result 
of  litigation)  as  the  "all  others"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  1.96  percent  ad  valorem, 
the  "all  others"  rate  established  in  the 
LTFV  investigation  by  the  Department, 
(52  FR  8324,  March  17,  1987). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibifity  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 


subsequent  assessment  of  double 
antidumping  duties. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  and  any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  publication.  The 
Department  will  publish  a  notice  of 
final  resuhs  of  this  administrative 
review,  including  an  analysis  of  issues 
raised  in  any  written  comments. 

This  admmistrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
§  353.22(c)(5))  of  the  Department's 
regulations. 

Dated:  January  26, 1994. 

Joseph  A.  Sp«trini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-2450  Filed  2-2-94.  8:45  ami 

BILUNG  CODE  SSIO-O&P 


[C-50&-605] 

Industrial  Phosphoric  Acid  From 
Israel;  Final  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  resuhs  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  October  28, 1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from 
Israel  (58  FR  57986).  We  have  now 
completed  the  review  and  determine  the 
net  subsidy  to  be  6.98  percent  ad 
valorem  for  all  firms  during  the  period 
January  1, 1991  through  December  31, 
1991. 

EFFECTIVE  DATE:  February  3. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  October  28,  1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  57986)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  industrial 
phosphoric  acid  from  Israel  (52  FR 
31057;  August  19.  1987)  covering  the 
period  January  1,  1991  through 
December  31, 1991.  The  Department  has 
now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Israeli  industrial 
phosphoric  acid.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  number 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1. 1991  through  December  31. 1991  and 
nine  programs.  Negev  Phosphates.  Ltd. 
(NPL).  which  merged  with  Rotem 
Fertilizers  Ltd.  on  December  31, 1991 
after  operating  independently 
throughout  the  review  period,  was  the 
only  knowm  producer  exporting  the 
subject  merchandise  from  Israel  to  the 
United  States  during  the  1991  review 
period. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a 
written  comment  from  the  respondents, 
the  Government  of  Israel  (GOl)  and  NPL. 
and  a  written  rebuttal  comment  from  the 
petitioners,  the  Monsanto  Company  and 
FMC  Corporation. 

Comment:  Respondents  argue  that  the 
cash  deposit  rate  should  be  reduced  by 
the  amount  of  benefit  attributable  to  the 
Exchange  Rate  Risk  Insurance  Scheme 
(EIS)  because  the  program  was 
terminated  prior  to  the  publication  of 
these  final  results.  The  GOI  and  NPL 
state  that  most  EIS  claims  will  be  paid 
by  the  end  of  1993  as  indicated  in  the 
GOI  response  to  the  Department's 
questionnaire.  The  GOI  and  NPL  also 
point  to  the  reduction  in  benefits  that 
exporters  received  from  this  program  in 
this  review  period  compared  to  those 
received  in  the  prior  administrative 
review.  Thus,  respondents  claim  that  it 
is  unreasonable  to  base  the  deposit  rate 
for  future  entries  on  benefits  received  in 
1991.  given  the  program's  declining 
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benefits  and  termination  with  Umited 
residual  benefits. 

Petitioners  point  out  that  the  exact 
timing  of  NPL's  receipt  of  benefits  under 
the  EIS  will  depend  on  variables  such 
as  the  time  necessary  for  shipment  of 
the  goods  and  EIS  processing  of  the 
claim.  According  to  petitioners,  these 
uncertainties  preclude  the 
determination  of  a  fixed  date  for  actual 
termination  of  benefits  to  be  received  by 
NPL.  As  a  result,  EIS  benefits  should 
continue  to  be  reflected  in  the  cash 
deposit  rate. 

Department's  Position:  We  disagree 
with  the  respondents.  The  Department's 
regulations  require  the  Department  to 
instruct  the  Customs  Service  to  collect 
a  cash  deposit  of  estimated 
countervailing  duties  on  future  entries. 
The  Department  normally  uses  as  an 
estimate  of  counter\'aiHng  duties  on 
future  entries  the  assessment  rate  found 
in  the  final  results  of  review  (see  19  CFR 
355.22{c)(10)). 

Although  the  EIS  program  was 
terminated,  it  is  clear  that  some 
payments  may  continue  to  be  received 
beyond  the  date  of  EIS  termination  by 
exporters  who  entered  into  EIS  contracts 
before  termination  of  the  program.  In 
situations  in  which  a  government 
terminates  a  program  but  residual 
benefits  may  continue  to  be  bestowed 
under  the  terminated  program,  it  is  the 
Department's  practice  not  to  adjust  the 
deposit  rate.  See  Cotton  Yarn  from 
Brazil;  Preliminary  Results  of 
Administrative  Review  (56  PR  47456, 
47457;  September  19,  1991)  and  Cotton 
Yam  from  Brazil;  Final  Results  of 
Administrative  Review  (57  FR  1454; 
January  14. 1992).  In  order  to  adjust  the 
cash  deposit  rate  as  a  result  of  a 
program-wide  change,  the  Secretary 
must  be  able  to  measure  the  change  in 
the  level  of  countervai labia  subsidies 
provided  under  the  program  in  question 
[see  section  355.50(a)(2)  and  (d)(1)  of 
Countenniling  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (54  FR  23366;  May  31. 
1989).  Therefore,  because  residual 
benefits  from  the  EIS  program  may 
continue  to  be  provided  after  the  date  of 
our  preliminary  results  and  cannot  be 
measured,  we  have  not  adjusted  the 
cash  deposit  rate  as  a  result  of  the 
termination  of  the  EIS  program. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  detenoine  the  net  subsidy 
to  be  6.98  percent  ad  valorem  for  ail 
companies  during  the  period  January  1 , 
1991  through  December  31,  1991. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  6.98  percent  of 


the  f  o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1. 1991  and  on  or  before 
December  31, 1991. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  a  cash 
deposit  of  6.98  percent  of  the  f  o.b. 
invoice  price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

This  cash  deposit  shall  remain  in 
effect  until  pubUcation  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  January  26. 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-2449  Filed  2-2-94;  8:45  am) 

BILUNO  CODE  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P557A). 

SUMMARY:  Notice  is  hereby  given  that 
Scripps  Institute  of  Oceanography, 
Institute  for  Geophysics  and  Planetary 
Physics,  Acoustic  Thermometry  of 
Ocean  Climate  Program,  9500  Oilman 
Drive,  La  Jolla,  CA  92093-0225.  has 
applied  in  due  form  for  a  permit  to  take 
several  species  of  marine  mammals  and 
sea  turtles  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  March  7, 1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Pemiits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  room  13130,  Silver  Spring.  MD 
20910(301/713-2289); 

Director,  Southwest  Region.  NMFS.  NOAA, 
501  West  Ocean  Boulevard,  suite  4200. 
Long  Beach,  CA  90802-4213  (310/980- 
4016). 

Written  data  or  views  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
NOAA,  U.S.  Department  of  Commerce. 
1315  East- West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 


publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  mFORMATKM:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531  et  seq).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

This  permit  application  is  to 
incidentally  harass  marine  mammals 
and  sea  turtles  by  a  low  frequency  (SO- 
SO  Hz)  sound  source  which  will  be 
located  due  west  of  Pt.  Sur,  CaUfomia, 
at  850-950m  depth.  This  sound  source 
is  part  of  the  Acoustic  Thermometry  of 
Ocean  Climate  (ATOC)  Program,  and 
will  be  operated  from  approximately 
April  1,  1994,  through  March  31, 1996, 
with  a  maximum  duty  cycle  of  8%.  to 
conduct  research  on  the  effects  of  this 
source  on  marine  mammals.  The 
transmission  bandwidth  is 
approximately  20  Hz  with  a  level  of  195 
dB  (re:  1  uPa  at  Im)  and  the  spectrum 
level  for  the  peak  frequency  (70  Hz)  is 
182  dB  (re:  1  uPa  at  Im).  The  effects  of 
these  transmissions  on  marine  mammals 
and  sea  turtles  will  be  monitored 
through  passive  acoustic  tracking, 
satellite  and  recoverable  tagging  of 
"indicator"  species,  and  visual  surveys 
and  observations. 

Dated:  January  27, 1994. 
Herbert  W  Kaufinan, 
Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service 
[FR  Doc.  94-2409  Filed  2-2-94;  8:45  am) 
BILUNG  CODE  3510-22-M 


International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
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intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Docket  Number:  93-086R.  Applicant: 
University  of  Massachusetts  at  Amherst, 
Pol>'mer  Science  and  Engineering, 
LGRT,  Amherst,  MA  01003.  Instrument: 
Laser  Light  Scattering  Goniometer 
System,  Model  ALV/DLS-5000. 
Manufacturer:  ALV-Laser 
Vertriebsgesellschaft,  m.b.H.,  Germany. 
Original  notice  of  this  resubmitted 
application  was  published  in  the 
Federal  Register  o/ August  12.  1993. 

Docket  Number:  93-154.  Applicant: 
University  of  Wisconsin  -  Madison, 
Department  of  Chemistry,  1101 
University  Avenue,  Madison,  WI  53706. 
Instrument:  Mass  Spectrometer,  Model 
VG  AutoSpec-3000  with  Accessories. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  I7.se.  The 
instrument  will  be  used  to  analyze 
samples  of  complex  organic,  inorganic 
and  organometallic  compounds  and 
biochemicals  to  determine  the 
molecular  weight,  molecular  formula 
and  structure  of  compounds  having  a 
molecular  weight  up  to  5.000  Daltons. 
Application  Received  by  Commissioner 
of  Customs:  December  20,  1993. 

Docket  Number:  93-155.  Applicant: 
The  University  of  Nforth  Carolina  at 
Chapel  Hill,  Curriculum  in  Marine 
Sciences,  UNC-CH,  CB-3300, 12-7 
Venable  Hall.  Chapel  Hill.  NC  27599- 
3300.  Instrument:  Mass  Spectrometer 
with  Automated  Gas  and  Gas 
Chromatograph/Combustion  Inlet 
Systems.  Model  MAT  252. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  The  instrument  will  be 
used  for  stable  isotope  ratio 
measurements  on  organic  compounds, 
gases  at  trace  concentration,  water 
samples  and  minerals.  The  objectives  of 
the  investigation  are  to  determine  the 
mechanisms  and  rates  of 
biogeochemical  processes  through 
combined  use  of  stable  isotopic 
measurements  with  other  studies.  In 
addition,  the  instrument  will  be  used  in 
the  courses  Marine  Sciences  105 
(Chemical  Oceanography),  and  Marine 
Sciences  199  (Biogeochemistry),  and 
Marine  Sciences  145  (Geochemistry), 
providing  necessary  instruction  and 
training  for  science  majors.  Application 


Received  by  Commissioner  of  Customs: 
December  20. 1993. 

Docket  Number:  93-156.  Applicant: 
University  of  Arizona,  Tree-Ring 
Laboratory,  Building  #58,  105  W. 
Stadium,  Tucson,  AZ  85721. 
Instrument:  Automated  Microvolume 
Inlet  System.  Manufacturer:  Finnigan 
MAT  GmbH,  Germany.  Intended  Use: 
The  instrument  is  an  accessory  to  an 
existing  mass  spectrometer  that  is  being 
used  for  stable-isotope  ratio  analysis  of 
tree  ring,  soil  and  carbonate  Scmiples. 
Measurements  will  be  used  to  develop 
relationships  with  environmental 
parameters  (especially  drought)  which 
may  be  used  to  reconstruct  paleo- 
environmental  seasonal  variation.  The 
system  represents  an  improvement  in 
allowing  small  samples  to  be  easily 
analyzed  and  permitting  analysis  in  an 
automated  mode.  The  instrument  will 
also  be  used  for  educational  purposes 
demonstrating  the  latest  stable  isotope 
ratio  technology  and  research 
applications  to  graduate  students  in 
geosciences,  hydrology,  watershed 
management  and  ecology.  Application 
Received  by  Commissioner  of  Customs: 
January  3.  1994. 
Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 
Staff 
IFR  Doc.  94-2452  Filed  2-2-94.  8:45  ami 

BILLING  COOC  SSIft-OS-F 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  State  of  Connecticut 
(Service  Area) 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTKDN:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625.  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  June  1,  1994  to  May  31,  1995  is 
estimated  at  $222,196.  The  total  Federal 
Amount  is  $188,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  Amount  of 
$4,607.  The  application  must  include  a 
minimum  cost-share  of  15%  ($33,329) 
of  the  total  project  cost  through  non- 
Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof 
The  MBDC  will  operate  in  the  State  of 
Connecticut  geographic  service  area. 


The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  bie  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal 
Awards  may  result  in  an  application  not 
being  considered  for  award.  The 
applicant  with  the  highest  point  score 
will  not  necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendiered. 
Based  on  a  standard  rate  of  $50  per 
hour.  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 


i 
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Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  March  7,  1994.  Applications  must  be 
postmarked  on  or  before  March  7,  1994. 
The  mailing  address  for  submission  is: 

ADDRESSES:  New  York  Regional  Office. 
Minority  Business  Development 
Agency,  Jacob  K.  Javits  Federal 
Building,  Room-3720,  New  York,  New 
York  10278  (Area  Code  &  Telephone 
Number):  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Fuller,  Acting  Regional 
Director,  New  York  Office  at  (212)  264- 
3262. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergoverrmiental  Review  cf 
Federal  Programs,"  is  no  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  as  assigned  OMB  control  number 
0640-0006.  Questions  concerning  the 
preceding  information  can  be  answered 
by  the  contact  person  indicated  above, 
and  copies  of  application  kits  and 
applicable  regulations  can  be  obtained 
at  the  above  address. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  ri.sk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs.  Awards  under 
this  program  shall  be  subject  to  all 
Federal  laws,  and  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangement 
satisfactory  to  the  Department  of 
^mmerce  are  made. 


Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  refiect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  any  time 
before  the  date  of  completion  whenever 
it  is  determined  that  the  award  recipient 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are  failure 
to  meet  cost-sharing  requirements; 
unsatisfactory  performance  of  the  MBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance.  Some  inaccurate  or  infiated 
claims  may  be  deemed  illegal  and 
punishable  by  law. 

Pales  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  Part  26,  Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 


"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Dated;  January  26.  1994. 
11.800  Minorit\-  Business  Development 

(Catalog  of  Federal  Domestic  Assistance) 
William  R.  Fuller. 

Acting  Regional  Director.  A/'ew  York  (Regional 
Office) 

[FR  Doc.  94-2328  Filed  2-2-94;  8:45  am) 
BILLING  CODE  S10-21-M 


National  Oceanic  and  Atmosptieric 
Administration 

[Docket  No.  940119-4019;  t.D.  123033G] 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  control  date  for  entry 

into  the  commercial  fishery  for  live 

rock. 

SUMMARY:  This  notice  announces  that 
anyone  entering  the  commercial  fishery 
for  live  rock  in  the  exclusive  economic 
zone  (EEZ)  off  the  coastal  states  of  the 
South  Atlantic  and  Gulf  of  Mexico  after 
February  3, 1994  may  not  be  assured  of 
future  access  to  the  fishery  if  a 
management  regime  is  developed  and 
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impiemented  under  the  Majpiuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  (16  U.S.C  1801  et 
seq.)  that  limits  the  number  of 
participants  in  the  fishery.  This  notice 
is  intended  to  discourage  new  entries 
into  the  fishery  based  on  economic 
speculation  while  the  South  Atlantic 
or.d  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils) 
consider  fish:?ry  management  options 
-that  range  from  limited  accass  to  a  total 
prohibition  of  live  rock  harvest. 
ADDRESSES:  A  copy  of  drafl  /anendment 
2  to  the  Fisherj-  Management  Plan  for 
Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  South  Atlantic  may  be 
obtained  from  the  Gulf  of  Mexico  and 
South  Atlantic  may  be  obtained  from 
the  Gulf  of  Mexico  Fishery  -Management 
Council.  Lincoln  Center,  suite  331,  5401 
West  K.mnedy  Boulevard,  Tamf)a, 
Florida  3 1609-2468,  or  the  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building.  Suite  306, 1 
Southpark  Circle,  Charleston,  South 
Carolina  29407-4699. 

ron  FURTHcn  inkjrmatkdn  contact: 

Georgia  Cranmore,  813-893-3161. 
S'JFR.EMEVTARY  INFORMATION:  The 
Councils  are  developing  Amendment  2 
to  the  Fishery  ManagRment  Flan  for 
Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  the  South  Atlantic  fFMP) 
that  would  add  "live  rock"  to  the 
fishery  management  unit.  Live  rock 
means  certain  living  marine  organisms, 
or  an  assemblage  thereof,  attached  to  a 
hard  substrate  (including  dead  coral  or 
reck).  In  addition  to  live  corals,  these 
organisms  m^y  i.nclude  anemones, 
sj>onges,  tube  Aorms,  mollusks, 
crustaceans,  bryozoans,  sea  squirts,  and 
narine  algaa.  V!anagement  measures 
adopted  could  include  harvest 
limitations,  such  as  limited  entry  or  a 
total  prohibition  of  harvest  to  prevent 
fishery  habitat  less,  a  provision  for 
aquaculture  of  live  rock,  and  permits  for 
scientitlc  and  educational  coiiections. 
In  1989,  the  Florida  Department  of 
Natural  Resources  (FDNT.)  (now 
Depjrlinent  of  Environmental 
Protection)  determined  that  live  rock 
harvest  (i.e..  the  collection  of  rocks  with 
m.arine  organisms  attached  for  use  in 
home  aquariums)  was  detrimental  to  the 
Florida  Rtef  Tra;4  a.->d  other  hard 
bottom  habitat  areas.  The  Florida 
f»larine  Fisheries  Commission  (FMFC) 
noted  that  the  oaly  current  net 
production  of  the  carbonate  substrate 
underlying  live  rock  occurs  on  living 
rock  reefs  and,  in  Florida,  these  areas 
are  either  in  equilibrium  or  eroding. 
FDNR  personnel  testified  that  more  than 
90  percent  of  the  live  rock  examined  at 
the  request  of  enforcement  agents 


contained  visible  colonies  of  prohibited 
corals,  such  as  stony  corals  and  sea  fans. 
The  FMFC  concluded  that  live  rock 
removal  (1)  can  violate  State  and 
Federal  laws  that  prohibit  taking  of 
corals,  (2)  reduces  the  surface  area  and 
topographic  complexity  of  Florida's 
coral  reefs  and  other  live  bottom  areas, 
and  (3)  removes  entire  micro- 
communities  along  with  targeted 
aquarium  sf)ecies.  As  a  result  of  this 
rulemaking,  live  rocJc  harvesting  efforts 
shifted  to  the  EEZ  off  Florida. 

The  FMFC  has  noted  that  in  1991 
approximately  35  individuals  reported 
combined  landings  of  about  300  tons  of 
live  rock  from  EEZ  waters  adjacent  to 
the  Florida  Reef  Tract,  Florida's  east 
coast  reefs,  and  the  Gulf  of  Mexico  hard 
bottom  areas.  In  1992,  reported  Florida 
landings  from  the  EEIZ  totalled  about 
400  tons. 

Although  the  Councils  h?ve  discussed 
the  live  rock  issue,  particularly 
pertaining  to  EEZ  waters  over  recent 
years,  they  took  no  regulatory  action 
since  the  FMFC  had  decided  to  initiate 
rulemaking  regarding  live  rock  landings 
from  the  EEZ  off  Florida.  Specifically, 
the  Councils  deferred  action  since 
Florida's  planned  phase-out  of  live  rock 
kndings  appeared  to  add.'ess  what 
seemed  to  be  a  Florida  area  management 
issue. 

In  June  1992  the  Florida  Governor  and 
Cabinet  approved  the  FMFC  rule  to 
phase-out  live  rock  landings  from  the 
EEZ  over  a  3-year  period  ending  on  June 
30,  1995.  The  phase-cut  period  was 
designed  to  allow  development  of  live 
rock  aquaculture  which  would  be 
exempt  horn  the  harvest  ban.  The 
phase-out  was  to  be  accomplished  by  a 
25  percent  aruiual  reduction  in 
allowable  landings  (based  on  the  1991 
reported  landings)  accompanied  by  a 
5l>0  Dound  daily  vessel  limit. 

On  March  31, 1993.  a  U.S.  DisL-ict 
Court  Judge  i.«;sued  a  preliminary 
injunction  to  prevent  enforcement  of 
Florida's  quota  and  vessel  landing  limits 
reloting  to  possession  or  landing  of  live 
rock  taken  in  the  EEZ.  Florida  live  rock 
fishe.inen  argued  that  tfce  Magnuson 
Act  superseded  state  landing  laws  and 
the  Councils  had  made  "an  affirmative 
and  conscious  decision"  not  to  prohibit 
the  taking  of  live  rock  in  the  EE21, 

Because  of  the  District  Court  action, 
the  Councils  are  now  concerned  that 
removal  of  live  rock  from  the  EEZ  is 
currently  unregulated.  Also,  there  is 
growing  interest  in  harvest  of  live  rock 
from  North  Carolina  to  Alabama.  In 
April  1993,  the  South  Atlantic  Fishery 
Management  Council  (SAFMC) 
approved  a  motion  to  include  live  rock 
In  the  FMP  and  reactivate  the  Coral 
Advisory  Panel.  In  May  1993,  the  Gulf 


Council,  on  being  advised  of  live  rock 
landings  in  Alabama,  and  at  the  request 
of  that  State  and  Florida,  initiated 
development  of  options  for  live  rock 
management.  In  June  1993,  the  SAFMC 
held  a  public  scoping  meeting  in  Duck 
Key,  Florida,  to  solicit  input  from  the 
harvesters  and  the  general  public  on  the 
management  of  live  rock.  In  November 
1993,  the  Councils  prepared  draft 
Amendment  2  to  the  FMP  to  address  the 
live  rock  issue,  and  established  a 
schedule  for  future  public  hearings.  See 
ADDRESSES  to  obtain  a  copy  of  this 
document. 

In  establishing  a  control  date  and 
making  this  announcement,  the 
Councils  intend  to  discourage 
speculative  entry  into  the  live  rock 
fishery  while  they  discuss  possible 
management  regimes.  As  the  Councils 
consider  a  limited  entry  or  access- 
controlled  management  regime,  among 
other  options,  certain  fishermen  who  do 
not  currently  harvest  live  rock,  and 
never  have  done  so,  may  decide  to  enter 
tlie  fishery  for  the  sole  purpose  of 
establishing  a  record  of  making 
commercial  live  rock  landings.  In  the 
absence  of  a  control  date,  such  a  record 
generally  may  be  considered  indicative 
of  economic  dependence  on  the  fishery. 
In  addition,  when  management 
authorities  begin  to  consider  use  of  a 
limited  access  management  regime, 
speculative  entry  into  a  fishery  of^en  is 
responsible  for  a  rapid  increase  in 
fisbing  effort  that  may  exacerbate 
adverse  environmental  impacts. 

Establishment  of  a  control  date  does 
not  com.mit  the  Cx)uncils  or  the 
Secrctar)  of  Commerce  to  any  particular 
management  regime  or  criterion  for 
entry  into  the  commercial  fishery  for    - 
live  rock.  Fishermen  are  not  guaranteed 
future  partidpatio.T  in  the  fishery 
regardless  of  their  date  of  entry  or 
intensity  of  participation  in  the  fishery 
before  or  af^cr  the  control  date.  The 
Councils  may  subsequently  choose  a 
different  control  date,  or  they  may 
choose  a  management  regime  that  does 
not  make  use  of  such  a  date. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  January  28. 1994. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Maritre  Fisheries  Service. 

(FR  Doc.  (H-2417  Filed  2-2-94;  8:45  am] 
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Marine  Mammats 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerc©. 
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action:  Application  for  Public  Display 
Permit,  Aqua  Circus  of  Cape  Cod 
Limited  Partnership  (P23D). 

SUMMARY:  Notice  is  hereby  given  that  an 
applicant  has  appUed  in  due  form  for  a 
permit  to  obtain  the  care  and  custody  of 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C  1361  et  seq.),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

1.  Applicant:  Aqua  Circus  of  Cape  Cod 

Limited  Partnership,  dba 
ZooQuarium,  674  Route  28,  West 
Yarmouth,  MA  02673. 

2.  Type  of  Permit:  Public  Display. 

3.  Number  and  Name  of  Animals: 
Two  California  sea  lions  [Zalophus 

califomianus)  from  captive  stock. 
The  applicant  requests  authorization 
to  obtain  permanent  custody  of  two 
California  sea  lions  from  captive  stock 
for  the  purposes  of  public  display  at 
ZooQuarium. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
NOAA,  U.S.  Department  of  Commerce, 
Silver  Spring,  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review,  by  appointment,  in  the 
following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  NOAA,  1315  East- 
West  Highway,  room  13130,  Silver 
Spring,  MD  20910  (301/713-2289); 
and 
Director.  Northeast  Region,  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508/281- 
9200); 
Director,  Southeast  Region,  NMFS, 
NOAA,  9450  Koger  Blvd.,  St. 
Petersburg,  FL  33702  (813/893-3141); 
Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Blvd.,  suite 
4200,  Long  Beach,  CA  90802-4213 
(310/980-4016);  and 
Director,  Northwest  Region,  NMFS, 
NOAA.  7600  Sand  Point  Way,  NE.. 


BIN  C15700,  Seattle.  WA  98115  (206/ 
526-6150). 

Dated:  January  27. 1994. 

Heriiert  W.  Kaufinan. 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Senrice. 
(FR  Doc.  94-2408  Filed  2-2-94;  8:45  am) 

MLLMQ  CODE  ^610-2^4l 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  the  Extension  of  the 
Bilateral  Textile  Agreement  ar>d  Visa 
and  Exempt  Certlficallon  Arrangement 
Between  the  United  States  and  India 

January  31. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACnON:  Announcing  the  extension  of 
the  bilateral  textile  agreement  and  visa 
and  exempt  certification  arrangement 
with  India. 

EFFECTIVE  DATE:  February  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amsnded  (7 
U.S.C.  1854). 

A  notice  published  in  the  Federal 
Register  on  January  5,  1994  (59  FR  574) 
announced  an  extension  of  the  existing 
visa  and  exempt  certification 
arrangement  between  the  Governments 
of  the  United  States  and  India  through 
January  31, 1994.  In  a  Memorandum  of 
Understanding  dated  January  22,  1994 
the  two  governments  agreed  to  further 
amend  and  extend  their  Bilateral 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  February  6, 1987.  The 
agreement  and  the  visa  and  exempt 
certification  arrangement  have  been 
extended  through  December  31, 1995.  A 
directive  to  Customs  implementing  the 
limits  for  1994  will  be  published  shortly 
in  a  separate  notice. 

The  purpose  of  this  notice  is  to 
remind  the  public  that  the  U.S.  Customs 
Service  must  continue  to  require  visas 
and  exempt  certifications,  as  previously 
published,  for  textiles  and  textile 
products,  produced  or  manufactured  in 
India  and  exported  to  the  United  States. 


See  44  FR  68504,  published  on 
November  29,  1979. 
Rita  D.  Hajrat, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  94-2462  Filed  2-2-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  for  the  Palm  Beach  County, 
Florida,  Beach  Erosion  Control  Project 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Jacksonville  EHstrict,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Supplemental  Environmental 
Impact  Statement  for  the  Palm  Beach 
County  Shore  Protection  Project.  The 
SEIS  concerns  the  Ocean  Ridge  Segment 
of  the  project.  The  authorized  project 
provides  for  the  restoration  and  periodic 
nourishment  of  a  section  of  beach 
starting  at  the  south  jetty  of  South  Lake 
Worth  Inlet  and  extending  south  1.6 
miles.  The  nourishment  of  the  Ocean 
Ridge  segment  will  provide  protection 
to  beachfront  properties  from  wave 
damage  and  beach  erosion. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Jacksonville  District, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville. 
Florida  32232-0019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Dupes,  (904)  232-1689. 
SUPPLEMENTARY  INFORMATION:  1 .  The 
Beach  Erosion  Control  Project  for  Palm 
Beach  County.  Florida,  was  authorized 
on  23  October  1962,  by  Public  Law  87- 
874.  A  General  Design  Memorandum 
(GDM)  and  Final  Environmental  Impact 
Statement  (FEIS)  for  Palm  Beach  County 
was  published  in  April  1987.  The  FEIS 
addressed  the  alternative  methods  of 
accomplishing  the  project  goals  and  the 
impacts  associated  with  those 
alternatives.  The  project  sponsor  is  the 
County  of  Palm  Beach.  A  Supplemental 
Design  Memorandum  and  SEIS  are 
currently  being  prepared  for  the  Ocean 
Ridge  segment  to  discuss  the  specific 
location  of  the  borrow  area  and  because 
several  alternative  design  modifications 
to  the  authorized  project  are  being 
considered.  Environmental 
considerations  will  include  the 
potential  presence  of  historic  and 
archeological  resources,  aesthetics, 
endangered  or  threatened  species,  and 
adjacent  marine  habitats. 
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2.  Scoping:  The  scoping  process  will 
involve  Federal,  State,  county  and 
municipal  agencies,  and  other  Interested 
persons  and  organizations.  A  scoping 
letter  (December  7, 1993)  has  been  sent 
to  interested  I"»)deral.  State,  county  and 
municipal  agencies  requesting  their 
comments  and  concerns.  Any  persons 
and  organizations  wishing  to  participate 
in  the  scoping  process  should  contact 
the  U.S.  Army  Corps  of  Engineers  at  the 
address  given  in  this  notice.  Significant 
issues  that  are  anticipated  include 
concern  for  offshore  hard  bottom 
communities,  fisheries,  water  quaUty, 
sea  turtles  and  sea  turtle  nests. 
Consult.1t ion  v^th  the  State  Historic 
Preservation  Officer  (SHPO)  during  the 
development  of  the  FEIS  indicated  that 
historical  and  archaeological  resources 
may  be  present  in  the  project  area. 
Further  coordination  with  the  SHPO 
will  occur  during  the  preparation  of  the 
SEIS. 

3.  Coordination  with  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  v»rill  be 
accomplished  in  compliance  with 
section  7  of  the  Endangered  Species  Act. 
Coordination  required  by  applicable 
Federal  and  State  laws  and  policies  will 
be  conducted.  Since  the  project  will 
require  the  discharge  of  material  into 
waters  of  the  United  States,  the 
discharge  will  comply  with  the 
provisions  of  section  404  of  the  Clean 
VVater  Act  as  amended. 

4.  SEIS  Preparation:  It  is  estimated 
that  a  draft  SEIS  will  be  available  to  the 
public  in  June  1994. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officfrr. 

|FR  Doc  94-2361  Filed  2-2-94;  8:45  ami 

BILUNO  COOC  371»-U-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(.\.SB). 

Date  ofMetiing:  15-18  Febru.iry  1994. 

Time  of  Meeting  0900- 12(X). 

Place:  Pentagon.  WashinRton.  DC 

Agenda:  The  Army  Science  Board's  1994 
Summer  Study  on  "Technical  Infurmation 
Arrhitecture  (T!A)"  will  meet  to  discuss  the 
Terms  of  Reference  and  selected  briefings 
related  to  the  si  dy  will  be  presented.  This 
meeting  will  b^  open  to  the  public.  Any 
interpsfed  person  may  attend,  appear  tjtfore, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Ofiker, 


Sally  Warner,  may  be  contacted  for  further 

infonnation  at  (703)  69.'>-0781. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 

|FR  Doc.  94-2384  Filnd  1-28-94;  4:41  pm) 

BIlLMtG  COOC  3710-Oa-M 


Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  17  &  18  February  1994. 

Time  of  Meeting:  0900-1 700  (classified). 
0900-1130  (classified). 

Place:  Fort  Sill,  Oklahoma. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "Innovatives  in  Artillery  Force 
Structure"  will  hold  a  meeting  of  the  Panel 
Members,  this  meeting  will  be  hosted  by  the 
commanding  General  and  Director  of  Combat 
Developments,  U.S.  Army  Field  Artillery 
Center,  Fort  Sill.  Oklahoma.  The  intent  of  the 
meeting  is  to  present  general  and  specific 
information  to  the  panel  [>ertaining  to  force 
structure  development  within  the  U.S.  Army 
Field  Artillery.  It  will  consist  of  primarily 
,  classified  briefings.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
appendix  2.  subsection  10|d). 

The  unclassified  and  classified  matters  to 
be  discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  all  portions  of  the 
meeting.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  far  further 
information  at  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  94-2368  Filed  1-28-94;  4:41  pm) 

BR.UNOCCOC  IMO-Oa-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee.  Army  Science  Board 
(ASB). 
Date  of  Meeting:  22  February  1994. 
Time  of  Meeting:  0900-^700 
P/oce;  Pentagon.  Washington.  DC 
Agenda:  The  Amiy  Science  Board's  C3I 
Issue  Group  study  team  will  meet  to  hear 
selected  brie.fing.s  related  to  the  team  study 
titled — "Leveraging  Commercial 
Technologies  in  Army  C3  Systems".  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 


Sally  Warner,  may  be  contacted  for  further 

information  at  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 

IFR  Doc.  94-2370  Filed  2-2-94;  8:45  am) 

BILUNO  COOC  3710-08-41 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Dale  of  Meeting:  22  Fsbruary  1994 

Time  of  Meeting  0830-1530. 

Place.  Fort  l^eavenworth.  Kansas. 

Agenda;  The  Army  Science  Board's  Battle 
Labs  .^dvisory  Panel  will  meet  to  discuss  the 
Amiy  Battle  Commend  System  (ABCS) 
architecture,  humaa/machine/ software 
requirements,  and  related  subjects.  The 
met'ting  is  classified  due  to  anticipated  level 
of  detail  involved  with  review  of  ABCS.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5, 
use,  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C,  Appendix  2.  subsection 
10(dl.  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  \ie 
contacted  for  further  Information  at  (703) 
695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
IFR  Doc.  94-2369  Filed  2-2-94;  8  45  ami 

BH.UNO  COOC  3T1O-0S-M 


Corps  of  Engir>eer8 

Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engirveers' 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  current  Regulatory  Guidance 
Letters  (RGL's)  to  all  interested  parties. 
RGL's  are  used  by  the  U.S.  Army  Corps 
of  Engineers  Headquarters  as  a  means  to 
transmit  guidance  on  the  permit 
program  (33  CFR  320-330)  to  its 
division  and  district  engineers  (DE's). 
Each  future  RGL  will  be  published  in 
the  Notice  section  of  the  Federal 
Register  as  a  means  to  insure  the  widest 
dissemination  of  this  information  while 
reducing  costs  to  the  Federal 
Government.  The  Corps  no  longer 
maintains  a  mailing  list  to  furnish 
copies  of  the  RGL's  to  the  public. 

FOR  FURTHER  IKFORIIUTION  CONTACT: 
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Mr.  Ralph  Eppard.  Regulatory  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
272-1783. 

SUPPLEMENTARY  INFORMATION:  RGL's 
were  developed  by  the  Corps  as  a 
system  to  organize  and  track  written 
guidance  issued  to  its  field  agencies. 
RGL's  are  normally  issued  as  a  result  of 
evolving  policy;  judicial  decisions  and 
changes  to  the  Corps  regulations  or 
another  agency's  regulations  which 
affect  the  permit  program.  RGL's  are 
used  only  to  interpret  or  clarify  existing 
regulatory  program  policy,  but  do 
provide  mandatory  guidance  to  Corps 
district  offices.  RGL's  are  sequentially 
numbered  and  expire  on  a  specified 
date.  After  a  RGL's  expiration  date  has 
passed,  it  no  longer  constitutes 
mandatory  guidance  for  Corps  district 
and  division  offices.  Nevertheless,  many 
expired  RGL's  still  provide  useful,  non- 
mandatory  guidance  which  Corps  field 
offices  have  the  discretion  to  follow.  On 
the  other  hand,  some  RGL's  have  been 
superseded  by  specific  provisions  of 
subsequently  issued  regulations  or 
RGL's.  In  addition,  other  expired  RGL's, 
in  whole  or  in  part,  may  not  be 
consistent  with  current  Corps  policy. 
The  Corps  incorporates  most  of  the 
guidance  provided  by  RGL's  whenever 
it  revises  its  permit  regulations. 

There  were  three  RGL's  issued  by  the 
Corps  during  1993,  and  all  were 
published  in  the  Notices  section  of  the 
Federal  Register  upon  issuance.  We  are 
hereby  publishing  all  current  RGL's, 
beginning  with  RGL  91-1  and  ending 
with  RGL  93-3.  We  will  continue  to 
publish  each  RGL  in  the  Notice  Section 
of  the  Federal  Register  upon  issuance 
and  in  early  1995,  we  will  again  publish 
the  complete  list  of  all  current  RGL's. 

Dated:  January  19, 1994 
Approved: 
John  R.  BroHH, 

Colonel.  Corps  of  Engineers.  Executive 
Director  of  Civil  Works 

Regulatory  Guidance  Letter  (RGL  91-1) 

RGL  91-1 

Date:  Dec  31, 1991,  Expires:  Dec  31, 

1996 
Subject:  Extensions  of  Time  For 

Individual  Permit  Authorizations 

1.  The  purpose  of  this  guidance  is  to 
provide  clarification  for  district  and 
division  offices  relating  to  extensions  of 
time  for  Department  of  Army  permits 
(See  33  CFR  325.6). 

2.  General:  A  permittee  is  informed  of 
the  time  limit  for  completing  an 
authorized  activity  by  General 
Condition  #1  of  the  standard  permit 
form  (ENG  Form  1721).  This  condition 
states  that  a  request  for  an  extension  of 
time  should  be  submitted  to  the 


authorizing  official  at  least  one  month 
prior  to  the  expiration  date.  This  request 
should  be  in  writing  and  should  explain 
the  basis  of  the  request.  The  DE  may 
consider  an  oral  request  from  the 
permittee  provided  it  is  followed  up 
with  a  written  request  prior  to  the 
expiration  date.  A  request  for  an 
extension  of  time  will  usually  be 
granted  unless  the  DE  determines  that 
the  time  extension  would  be  contrary  to 
the  public  interest.  The  one  month 
submittal  requirement  is  a  workload 
management  time  limit  designed  to 
prevent  permittees  from  filing  last 
minute  time  extension  requests. 
Obviously,  the  one  month  period  is  not 
sufficient  to  make  a  final  decision  on  all 
time  extension  requests  that  are 
processed  in  accordance  with  33  CFR 
325.2.  It  should  be  noted  that  a 
permittee  may  choose  to  request  a  time 
extension  sooner  than  this  (e.g.,  six 
months  prior  to  the  expiration  date). 
While  there  is  no  formal  time  limit  of 
this  nature,  a  request  for  an  extension  of 
time  should  generally  not  be  considered 
by  the  DE  more  than  one  year  prior  to 
the  expiration  date.  A  permit  will 
automatically  expire  if  an  extension  is 
not  requested  and  granted  prior  to  the 
applicable  expiration  date  (See  33  CFR 
325.6(d)). 

3.  Requests  for  Time  Extensions  Prior 
to  Expiration:  For  requests  of  time 
extensions  received  prior  to  the 
expiration  date,  the  DE  should  consider 
the  following  procedures  if  a  decision 
on  the  request  cannot  be  completed 
prior  to  the  permit  expiration  date: 

(a)  The  DE  may  grant  an  interim  time 
extension  while  a  final  decision  is  being 
made;  or 

(b)  The  DE  may,  when  appropriate, 
suspend  the  permit  at  the  same  time 
that  an  interim  time  extension  is 
granted,  while  a  final  decision  is  being 
made. 

4.  Requests  for  Time  Extensions  After 
Expiration:  At  time  extension  cannot  be 
granted  if  a  time  extension  request  is 
received  after  the  applicable  time  limit. 
In  such  cases,  a  new  permit  application 
must  be  processed,  if  the  permittee 
wishes  to  pursue  the  work.  However, 
the  DE  may  consider  expedited 
processing  procedures  when:  (1)  The 
request  is  received  shortly  (generally  30 
days)  after  the  expiration  date,  (2)  the 
DE  determines  that  there  have  been  no 
substantial  changes  in  the  attendant 
circumstances  since  the  original 
authorization  was  issued,  and  (3)  the  De 
believes  that  the  time  extension  would 
likely  have  been  granted.  Expedited 
processing  procedures  may  include,  but 
are  not  limited  to.  not  requiring  that  a 
new  application  form  be  submitted  or 
issuing  a  15  day  public  notice. 


5.  This  guidance  expires  31  December 
1996  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works: 
John  P.  Elmore. 

Chief  Operations.  Construction  and 
Readiness  Division  Directorate  of  Civil  Works. 

Regulatory  Guidance  Letter  (RGL  92-1) 

RGL  92-1 

Date:  13  May  1992,  Expires:  31  ' 

December  1997 
Subject:  Federal  Agencies  Roles  and 

Responsibilities 

1.  Purpose:  The  purpose  of  this 
guidance  is  to  clarify  the  Army  Corps  of 
Engineers  leadership  and  decision- 
making role  as  "project  manager  "  for  the 
evaluation  of  permit  applications 
pursuant  to  section  404  of  the  Clean 
Water  Act  (CWA)  and  set:tion  10  of  the 
Rivers  and  Harbors  Ad.  This  guidance 
is  also  intended  to  encourage  effective 
and  efficient  coordination  among 
prospective  permittees,  the  Corps,  and 
the  Federal  resource  agencies  (i.e.. 
Environmental  Protection  Agency 
(EPA).  Fish  and  Wildlife  Service  (FWS), 
and  National  Marine  Fisheries  Service 
(NMFS)).  Implementation  of  this 
guidance  will  help  to  streamline  the 
permit  process  by  minimizing  delays 
and  ensuring  more  timely  decisions, 
while  providing  a  meaningful 
opportunity  for  substantive  input  from 
all  Federal  agencies. 

2.  Background: 

(a)  The  Department  of  the  Army 
Regulatory  Program  must  operate  in  an 
efficient  manner  in  order  to  protect  the 
aquatic  environment  and  provide  fair, 
equitable,  and  timely  decisions  to  the 
regulated  public.  Clear  leadership  and  a 
predictable  decision-making  framework 
will  enhance  the  public  acceptance  of 
the  program  and  allow  the  program  to 
meet  the  important  objective  of 
effectively  protecting  the  Nation's 
valuable  aquatic  resources. 

(b)  On  August  9.  1991.  the  President 
announced  a  comprehensive  plan  for 
improving  the  protection  of  the  Nation's 
wetlands.  The  plan  seeks  to  balance  two 
important  objectives — the  protection, 
restoration,  and  creation  of  wetlands 
and  the  need  for  sustained  economic 
growth  and  development.  The  plan, 
which  is  designed  to  slow  and 
eventually  stop  the  net  Joss  of  wetlands, 
includes  measures  that  will  improve 
and  streamline  the  current  wetlands 
regulatory  system.  This  Regulatory 
Guidance  Letter  is  issued  in  accordance 
with  the  President's  plan  for  protecting 
wetlands. 

(c)  The  intent  of  this  guidance  is  to 
express  clearly  that  the  Corps  is  the 
decision-maker  and  project  manager  for 
the  Department  of  Army's  Regulatory 
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Program.  The  Corps  will  consider,  to  the 
maximum  extent  possible,  all  timely. 
project-related  comments  from  other 
Federal  agencies  when  making 
regulatory  decisions.  Furthermore,  the 
Corps  and  relevant  Federal  agencies  will 
maintain  and  improve  as  nece.ssar>'  their 
working  relationships. 

(d)  The  Fetleral  resource  agencies 
have  reviewed  and  concurred  with  this 
guidance  and  have  agreed  to  act  in 
accordance  with  these  provisions.  While 
this  guidance  does  not  restrict  or  impair 
the  exercise  of  legal  authorities  vested 
in  the  Federal  resource  agencies  or 
States  under  the  CWA  or  other  statutes 
and  ret;ulations  (e.g.,  EPA's  authority 
under  section  404(c),  section  404(f).  and 
CWA  geographic  jurisdiction  and  FWS/ 
NMFS  authorities  under  the  Fish  and 
Wildlife  Coordination  Act  and  the 
Endangered  Species  Act  (ESA)).  agency 
comments  on  Department  of  the  Army 
permit  applications  must  be  consistent 
with  the  provisions  contained  in  this 
regulatory  guidance  letter. 

3.  The  Corps  Protect  Management/ 
Decision  Making  Role: 

(a)  The  Corps  is  solely  responsible  for 
making  final  permit  decisions  pursuant 
to  section  10  and  seclion  404(a), 
including  final  determinations  of 
compliance  with  the  Corps  permit 
regulations,  the  section  404(b)(1) 
Guidelines,  and  section  7(a)(2)  of  the 
ESA.  As  such,  the  Corps  will  act  as  the 
project  manager  for  the  evaluation  of  all 
permit  applications.  The  Corps  will 
advise  potential  applicants  of  its  role  as 
the  project  manager  and  decision-maker. 
This  guidance  does  not  restrict  EPA's 
authority  to  make  determinations  of 
compliance  with  the  Guidelines  in 
carrying  out  its  responsibilities  under 
sections  309  and  404(c)  of  the  Clean 
Water  .^ct. 

(b)  As  the  project  manager,  the  Corps 
is  responsible  for  requesting  and 
evaluating  information  concerning  all 
permit  applications.  The  Corps  will 
obtain  and  utilize  this  information  in  a 
manner  that  moves,  as  rapidly  as 
practical,  the  regulatory  process  towards 
a  final  permit  decision.  The  Corps  will 
not  evaluate  applications  as  a  project 
opponent  or  advocate — but  instead  will 
maintain  an  objective  evaluation,  fully 
considering  all  relevant  factors. 

(c)  The  Corps  will  fully  consider  other 
Federal  agencies'  project-related 
comments  when  determining 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
section  404(b)(1)  Guidelines,  the  ESA, 
the  National  Historic  Preservation  Act, 
and  other  relevant  statutes,  regulations. 
and  policies.  The  Corps  will  also  fully 
consider  the  agencies'  views  when 
determining  whether  to  issue  the 


permit,  to  issue  the  permit  with 
conditions  and/or  mitigation,  or  to  deny 
the  permit. 

4.  The  Federal  Resource  Agencies' 
Role: 

(a)  It  is  recognized  that  the  Federal 
resource  agencies  have  an  important 
role  in  the  Department  of  the  Army 
Regulatory  Program  under  the  CWA, 
NEPA,  ESA.  Magnuson  Fisheries 
Conservation  and  Management  Act,  and 
other  relevant  statutes. 

(b)  When  providing  comments. 
Federal  resource  agencies  will  submit  to 
the  Corps  only  substantive,  project- 
related  information  on  the  impacts  of 
activities  being  evaluated  by  the  Corps 
and  appropriate  and  practi  .able 
measures  to  mitigate  adverse  impacts. 
The  comments  will  be  submitted  within 
the  time  frames  established  in 
interagency  agreements  and  regulations. 
Federal  resource  agencies  will  limit 
their  comments  to  their  resptictive  areas 
of  expertise  and  authority  to  avoid 
duplication  with  the  Corps  and  other 
agencies  and  to  provide  tiie  Corps  with 

a  sound  basis  for  making  permit 
decisions.  The  Federal  resource 
agencies  should  not  submit  comments 
that  attempt  to  interpret  the  Corps 
regulations  or  for  the  purposes  of 
section  404(a)  make  determinations 
concerning  compliance  with  the  section 
404(b)(1)  Guidelines.  Pursuant  to  its 
authority  under  section  404(b)(1)  of  the 
CWA,  the  EPA  may  provide  comments 
to  the  Corps  identifying  its  views 
regarding  compliance  with  the 
Guidelines.  While  the  Corps  will  fully 
consider  and  utilize  agency  comments, 
the  final  decision  regarding  the  permit 
application,  including  a  determination 
of  compliance  with  the  Guidelines,  rests 
solelv  with  the  Corps. 
5.  Pre-apphcation  Consultation: 
(a)  To  provide  potential  applicants 
with  the  maximum  degree  of  relevant 
information  at  an  early  phase  of  project 
planning,  the  Corps  will  increase  its 
efforts  to  encourage  pre-application 
consultations  in  accordance  with 
regulations  at  33  CFR  325.1(b). 
Furthermore,  while  encouraging  pre- 
application  consultation,  the  Corps  will 
emphasize  the  need  for  early  - 
consultation  concerning  miiigation 
requirements,  if  impacts  to  aquatic 
resources  may  occur.  The  Corps  is 
responsible  for  initiating,  coordinating, 
and  conducting  pre-application 
consultations  and  other  discussions  and 
meetings  with  applicants  regarding 
Department  of  the  Army  permits.  This 
may  not  apply  in  instances  where  the 
consultation  is  associated  with  the 
review  of  a  separate  permit  or  license 
required  from  another  Federal  agency 
(e.g.,  the  Federal  Energy  Regulatory 


Commission  or  the  Nuclear  Regulatory 
Commi.ssion)  or  in  situations  where 
resource  agencies  perform  work  for 
others  outside  the  context  of  a  specific 
Department  of  the  Army  permit 
application  (e.g.,  the  conservation 
Reserve  Program  and  technical 
assistance  to  applicants  of  Federal 
grants). 

(b)  For  those  pre-application  -^ 

consultations  involving  activities  that 
may  result  in  impacts  to  aquatic 
resources,  the  Corps  will  provide  EPA, 
FWS,  NMFS  (as  appropriate),  and  other 
appropriate  Federal  and  State  agencies, 
a  reasonable  opportunity  to  participate 
in  the  pre-application  process.  The 
invited  agencies  will  participate  to  the 
maximum  extent  possible  in  the  pre- 
application  consultation,  since  this  is 
generally  the  best  time  to  consider 
alternatives  for  avoiding  or  reducing 
adverse  impacts.  To  the  extent  practical, 
the  Corps  and  the  Federal  resource 
agencies  will  develop  local  procedures 
(e.g.,  teleconferencing)  to  promote 
reasonable  and  effective  pre-application 
consultations  within  the  logistical 
constraints  of  all  affected  parties. 

6.  Applications  for  Individual 
Permits: 

(a)  The  Corps  is  responsible  for 
determining  the  need  for,  and  the 
coordination  of.  interagency  meetings, 
requests  for  information,  and  other 
interactions  between  permit  applicants 
and  the  Federal  Government.  In  this 
regard.  Federal  resource  agencies  will 
contact  the  Corps  to  discuss  and 
coordinate  any  additional  need  for 
information  for  the  applicant.  The  Corps 
will  cooperate  with  the  Federal  resource 
agencies  to  ensure,  to  the  extent 
practical,  that  information  necessary  for 
the  agencies  to  carry  out  their 
responsibilities  is  obtained.  If  it  is 
determined  by  the  Corps  that  an 
applicant  meeting  is  necessary  for  the 
exchange  of  information  with  a  Federal 
resource  agency  and  the  Corps  chooses 
not  to  participate  in  .such  a  meeting,  the 
Federal  resource  agency  will  apprise  the 
Corps,  generally  in  wTiting,  of  that 
agency's  discussions  with  the  applicant. 
Notwithstanding  such  meetings,  the 
Corps  is  solely  responsible  for  permit 
requirements,  including  mitigation  and 
other  conditions — the  Federal  resource 
agencies  must  not  represent  their  views 
as  regulatory  requirements.  In 
circumstances  where  the  Corps  meets 
with  the  applicant  and  develops 
information  that  will  affect  the  pennit 
decision,  the  Corps  will  apprise  the 
Federal  resource  agencies  of  such 
information. 

(b)  Consistent  with  33  CFR  part  325. 
the  Corps  will  ensure  that  public  notices 
contain  sufficient  information  to 
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facilitate  the  timely  submittal  of  project- 
specific  comments  from  the  Federal 
resource  agencies.  The  resource 
agencies  comments  will  provide  specific 
information  and/or  data  related  to  the 
proposed  project  site.  The  Corps  will 
fully  consider  comments  regarding  the 
site  from  a  watershed  or  landscape 
scale,  including  an  evaluation  of 
potential  cumulative  and  secondary 
impacts. 

(c)  The  Corps  must  consider 
cumulative  impacts  in  reaching  permit 
decisions.  In  addition  to  the  Corps  own 
expertise  and  experience,  the  Corps  will 
fully  consider  comments  from  the 
Federal  resource  agencies,  which  can 
provide  valuable  information  on 
cumulative  impacts.  Interested  Federal 
agencies  are  encouraged  to  provide 
periodically  to  the  Corps  generic 
comments  and  assessments  of  impacts 
(outside  the  context  of  a  specific  permit 
application)  on  issues  within  the 
agencies'  area  of  expertise. 

7.  Genera]  Permits: 

(a)  The  Corps  is  responsible  for 
proposing  potential  general  permits, 
assessing  impacts  of  and  comments  on 
proposed  general  permits,  and  deciding 
whether  to  issue  general  permits.  The 
Corps  will  consider  proposals  for 
general  permits  from  other  sources, 
including  the  Federal  resource  agencies, 
although  the  final  decision  regarding  the 
need  to  propose  a  general  permit  rests 
with  the  Corps.  Other  interested  Federal 
agencies  should  provide  comments  to 
the  Corps  on  proposed  general  permits. 
These  Federal  agency  comments  will  be 
submitted  consistent  with  established 
agreements  and  regulations  and  will 
focus  on  the  Federal  agencies'  area(s)  of 
expertise.  The  Corps  will  fully  consider 
such  agencies'  comments  in  deciding 
whether  to  issue  general  permits, 
including  programmatic  general 
permits. 

(b)  The  Corps  is  responsible  for 
initiating  and  conducting  meetings  that 
may  be  necessary  in  developing  and 
evaluating  potential  general  permits. 
Any  discussions  with  a  State  or  local 
Government  regarding  proposed 
programmatic  general  permits  will  be 
coordinated  through  and  conducted  by 
the  Corps.  Prior  to  issuing  a 
programmatic  general  permit,  the  Corps 
will  ensiu«  that  the  State  or  local 
program,  by  itself  or  with  appropriate 
conditions,  will  protect  the  aquatic 
environment,  including  wetlands,  to  the 
level  required  by  the  section  404 
program. 

8.  This  guidance  expires  31  December 
1997  unless  sooner  revised  or  rescinded. 


For  the  Commander. 
Arthur  R.  Williams. 
Major  General,  USA.  Director  of  Civil  Works. 

Regulatory  Guidance  Letter  (92-2) 

RGL  92-2 

Date:  26  June  92.  Expires:  31  December 

95 
CECW-OR 
Subject:  Water  Dependency  and 

Cranberry  Production 

1.  Enclosed  for  implementation  is  a 
joint  Army  Corps  of  Engineers/ 
Environmental  Protection  Agency 
Memorandum  to  the  Field  on  water 
dependency  with  cranberry  production. 
This  guidance  was  developed  jointly  by 
the  Army  Corps  of  Engineers  and  the 
U.S.  Environmental  Protection  Agency. 

2.  This  guidance  will  expire  31 
December  1995  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Civil  Works. 
John  P.  Elmore. 

Chief.  Operations,  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Memorandum  to  the  Field 

Subject:  Water  Dependency  and 
Cranberry  Production 

1.  The  purpose  of  this  memorandum 
is  to  clarify  the  applicability  of  the 
section  404(b)(1)  Guidelines  water 
dependency  provisions  (40  CFR 
230.10(a))  to  the  cultivation  of 
cranberries,  in  light  of  Army  Corps  of 
Engineers  (Corps)  regulations  at  33  CFR 
323.4(a)(l)(iii)(C)(l)  (ii)  and  (iii).  and 
Environmental  Protection  Agency  (EPA) 
regulations  at  40  CFR  232.3(d)(3)(i)  (B) 
and  (C).  These  sections  of  the  Corps  and 
EPA  regulations  state,  among  other 
things,  that  cranberries  are  a  wetland 
crop,  and  that  some  discharges 
associated  with  cranberry  production 
are  considered  exempt  from  regulation 
under  the  provisions  of  section  404(f)  of 
the  Clean  Water  Act.  The 
characterization  of  cranberries  as  a 
wetland  crop  has  led  to  inconsistency  in 
determining  if  cranberry'  production  is  a 
water  dependent  activity  as  defined  in 
the  section  404(b)(1)  Guidelines 
(Guidelines). 

2.  The  intent  of  Corps  regulations  at 
33  CFR  320.4(b)  and  of  the  Guidelines 
is  to  avoid  the  unnecessary  destruction 
or  alteration  of  waters  of  the  U.S., 
including  wetlands,  and  to  compensate 
for  the  unavoidable  loss  of  such  waters. 
The  Guidelines  specifically  required 
that  "no  discharge  of  dredged  or  fill 
material  shall  be  permitted  if  there  is  a 
practicable  alternative  to  the  proposed 
discharge  which  would  have  less 
adverse  impact  on  the  aquatic 
ecosystem,  so  long  as  the  alternative 


does  not  have  other  significant  adverse 
environmental  consequences"  (see  40 
CFR  230.10(a)).  Based  on  this  provision, 
an  evaluation  is  required  in  every  case 
for  use  of  non-aquatic  areas  and  other 
aquatic  sites  that  would  result  in  less 
adverse  impact  to  the  aquatic 
ecosystem,  irresf)ective  of  whther  the 
discharge  site  is  a  special  aquatic  site  or 
whether  the  activity  associated  with  the 
discharge  is  water  dependent.  A  permit 
cannot  be  issued,  therefore,  in 
circumstances  where  an 
environmentally  preferable  practicable 
alternative  for  the  proposed  discharge 
exists  (except  as  provided  for  under 
section  404Cb)(2)). 

3.  For  proposed  discharges  into 
wetlands  and  other  "special  acquatic 
sites,"  the  Guidelines  alternatives 
analysis  requirement  further  considers 
whether  the  activity  associated  with  the 
proposed  discharge  is  "water 
dependent".  The  Guidelines  define 
water  dependency  in  terms  of  an 
activity  requiring  access  or  proximity  to 
or  siting  within  a  special  aquatic  site  to 
fulfill  its  basic  project  purpose.  Special 
aquatic  sites  (as  defined  in  40  CFR 
230.40-230.45)  are:  (1)  Sanctuaries  and 
refuges;  (2)  wetlands;  (3)  mud  flats;  (4) 
vegetated  shallows;  (5)  coral  reefs;  and 
(6)  riffie  and  pool  complexes.  If  an 
activity  is  determined  not  to  be  water 
dependent,  the  Guidelines  establish  the 
follow  two  presumptions  (40  CFR 
230.10(a)(3))  that  the  applicant  is 
required  to  rebut  before  satisfying  the 
alternatives  analysis  requirements: 

a.  That  practicable  alternatives  that  do 
not  involve  special  aquatic  sites  are 
presumed  to  be  available;  and, 

b.  That  all  practicable  alternatives  to 
the  proposed  discharge  which  do  not 
involve  a  discharge  into  a  special 
aquatic  site  are  presumed  to  have  less 
adverse  impact  on  the  aquatic 
ecosystem. 

It  is  the  responsibility  of  the  applicant 
to  clearly  rebut  these  presumptions  in 
order  to  demonstrate  compliance  with 
the  Guidelines  alternatives  test. 

4.  If  an  activity  is  determined  to  be 
water  dependent,  the  rebuttable 
presumptions  stated  in  paragraph  3  of 
this  memorandum  do  not  apply. 
However,  the  proposed  discharge, 
whether  or  not  it  is  associated  with  a 
water  dependent  activity,  must 
represent  the  least  environmentally 
damaging  practicable  alternative  in 
order  to  comply  with  the  alternatives 
analysis  requirement  of  the  Guidelines 
as  described  in  paragraph  2  of  this 
memorandum. 

5.  As  previously  indicated.  Corps  and 
EPA  regulations  consider  cranberries  as 
a  wetland  crop  species.  This 
characterization  of  cranberries  as  a 
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wetland  crop  species  is  based  primarily 
on  the  listing  of  cranberries  as  an 
obligate  hydrophyte  in  the  National  List 
of  Plant  Species  That  Occur  in  Wetlands 
(U.S.  Fish  and  WildUfe  Service 
Biological  Report  88  (26.1-26.13))  and 
the  fact  that  cranberries  must  be  grown 
in  wetlands  or  areas  altered  to  create  a 
wetland  environment.  Therefore,  the 
Corps  and  EPA  consider  the 
construction  of  cranberry  beds, 
including  associated  dikes  and  water 
control  structures  associated  with  dikes 
(i.e.,  headgates,  weirs,  drop  inlet 
structures),  to  be  a  water  dependent 
activity.  Consequently,  discharges 
directly  associated  with  cranberry  bed 
construction  are  not  subject  to  the 
presumptions  applicable  to  non-water 
dependent  activities  discussed  in 
paragraph  3  of  this  memorandum. 
However,  consistent  with  the  ^ 
requirements  of  §  230.10(a),  the 
proposed  discharge  must  represent  the 
least  envirorunentally  damaging 
practicable  alternative,  after  considering 
aquatic  and  non-aquatic  alternatives  as 
appropriate.  To  be  considered 
practicable,  an  alternative  must  be 
available  and  capable  of  being  done 
after  taking  into  consideration  cost, 
existing  technology,  and  logistics  in 
light  of  overall  project  purposes.  For 
commercial  cranberry  cultivation, 
practicable  ahematives  may  include 
upland  sites  with  proper  characteristics 
for  creating  the  necessary  conditions  to 
grow  cranberries.  Factors  that  must  be 
considered  in  making  a  determination  of 
whether  or  not  upland  alternatives  are 
practicable  include  soil  pH,  topography, 
soil  permeability,  depth  to  bedrock, 
depth  to  seasonal  high  water  table, 
adjacent  land  uses,  water  supply,  and, 
for  expansion  of  existing  cranberry 
operations,  proximity  to  existing 
cranberry  farms.  EPA  Regions  and  Corps 
Districts  are  encouraged  to  work 
together  with  local  cranberry  growers  to 
refine  these  factors  to  reflect  their 
regional  conditions. 

6.  In  contrast,  the  following  activities 
often  associated  with  the  cultivation 
and  harvesting  of  cranberries  are  not 
considered  water  dependent: 
construction  of  roads,  ditches, 
reservoirs,  and  pump  houses  that  are 
used  during  the  cultivation  of 
cranbierries,  and  construction  of 
secondary  support  facilities  for 
shipping,  storage,  packaging,  parking, 
etc.  Therefore,  the  rebuttable  practicable 
alternatives  presumptions  discussed  in 
paragraph  3  of  this  memorandum  apply 
to  the  discharges  associated  with  these 
non-water  dependent  activities. 
However,  since  determinations  of 
practicability  under  the  Guidelines 


includes  consideration  of  cost, 
technical,  and  logistics  factors, 
determining  the  availability  of 
practicable  alternatives  to  discharges 
associated  with  these  non-water 
dep>endent  activities  must  involve 
consideration  of  the  need  of  an 
alternative  to  be  proximate  to  the 
cranberry  bed  in  order  to  achieve  the 
basic  project  purpose  of  cranberry 
cultivation.  Once  it  has  been 
determined  that  the  location  of  the 
cranberry  bed,  including  associated 
dikes,  and  water  control  structures, 
represents  the  least  environmentally 
damaging  practicable  alternative, 
practicable  alternatives  for  maintenance 
roads,  ditches,  reservoirs  and  pump 
houses  will  generally  be  limited  to  the 
bed  itself  and  the  area  in  the  vicinity  of 
the  actual  bed.  For  example,  the  bed 
dikes  may  be  the  only  practicable 
alternative  for  location  of  maintenance 
roads.  When  practicable  alternatives 
cannot  be  identified  within  such 
geographic  constraints,  the  applicant 
must  minimize  the  impacts  of  the  roads, 
reservoirs,  etc.,  to  the  maximum  extent 
practicable. 

7.  During  review  of  applications  for 
discharges  associated  with  cranberry 
cultivation,  it  is  important  to  reiterate 
that  proposed  discharges  must  also 
comply  with  the  other  requirements  of 
the  Guidelines  (i.e.,  40  CFR  230.10  (b) 
(c)  and  (d)).  In  addition,  evaluations  of 
all  discharges,  whether  or  not  the 
proposed  discharge  is  associated  with  a 
water  dependent  activity,  must  comply 
with  the  provisions  of  the  National 
Environmental  Pohcy  Act,  including  an 
investigation  of  alternatives  to  the 
proposed  discharge.  Further, 
applications  for  discharges  associated 
with  cranberry  cultivation  will  continue 
to  be  evaluated  in  accordance  with 
current  Corps  and  EPA  policy  and 
practice  concerning  mitigation, 
cumulative  impact  analysis,  and  public 
interest  review  factors. 

8.  This  guidance  expires  31  December 
1995  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works. 
Robert  H.  Wayland,  III. 
Director,  Office  of  Wetlands,  Oceans,  and 
Watersheds,  U.S.  Environmental  Protection. 
John  P.  Elmore, 

Chief.  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter  (92-3) 

RGL  92-3 

Date:  19  Aug  92,  Expires:  31  Dec  97 
Subject:  Extension  of  Regulatory 
Guidance  Letter  (RGL)  86-10  RGL  86- 
10,  subject:  "Special  Area 
Management  Plans  (SAMP's)"  is  - 


extended  until  31  December  1997 
unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works 
John  P.  Elmore, 

Chief  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 
RGL  86-10 
Special  Area  Management  Plans 

(SAMP'S) 
Issued  10/2/86,  Expired  12/31/88 

1.  The  1980  Amendments  to  the 
Coastal  Zone  Management  Act  define 
the  SAMP  process  as  "a  comprehensive 
plan  providing  for  natural  resource 
protection  and  reasonable  coastal- 
dependent  economic  growth  containing 
a  detailed  and  comprehensive  statement 
of  policies,  standards  and  criteria  to 
guide  public  and  private  uses  of  lands 
and  waters;  and  mechanisms  for  timely 
implementation  in  specific  geographic 
areas  within  the  coastal  zone."  This 
process  of  collaborative  interagency 
planning  within  a  geographic  area  of 
special  sensitivity  is  just  as  applicable 
in  non-coastal  areas. 

2.  A  good  SAMP  reduces  the 
problems  associated  with  the  traditional 
case-by-case  review.  Developmental 
interests  can  plan  with  predictability 
and  environmental  interests  are  assured 
that  individual  and  cumulative  impacts 
are  analyzed  in  the  context  of  broad 
ecosystem  needs. 

3.  Because  SAMP's  are  very  labor 
intensive,  the  following  ingredients 
should  usually  exist  before  a  district 
engineer  becomes  involved  in  a  SAMP: 

1.  The  area  should  be 
environmentally  sensitive  and  under 
strong  developmental  pressure. 

b.  There  should  be  a  sponsoring  local 
agency  to  ensure  that  the  plan  fully 
reflects  local  needs  and  interests. 

c.  Ideally  there  should  be  full  public 
involvement  in  the  planning  and 
development  process. 

d.  All  parties  must  express  a 
willingness  at  the  outset  to  conclude  the 
SAMP  process  with  a  definitive 
regulatory  product  (see  next  paragraph). 

4.  An  ideal  SAMP  would  conclude 
with  two  products:  (1)  Appropriate 
local/State  approvals  and  a  Corps 
general  permit  (GP)  or  abbreviated 
processing  procedure  (APP)  for 
activities  in  specifically  defined 
situations;  and  (2)  a  local/State 
restriction  and/or  an  Environmental 
Protection  Agency  (EPA)  404(c) 
restriction  (preferably  both)  for 
undesirable  activities.  An  individual 
permit  review  may  be  conducted  for 
activities  that  do  not  fall  into  either 
category  above.  However,  it  should 
represent  a  small  number  of  the  total 
cases  addressed  by  the  SAMP.  We 
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recognize  that  an  ideal  SAMP  is  difficult 
to  achieve,  and,  therefore,  it  is  intended 
to  represent  an  upper  limit  rather  than 
an  absolute  requirement. 

5.  Do  not  assume  that  an 
environmental  impact  statement  is 
automatically  required  to  develop  a 
SAMP. 

6.  EPA's  program  for  advance 
identification  of  disposal  areas  found  at 
40  CFR  230.80  can  be  integrated  into  a 
SAMP  process. 

7.  In  accordance  with  this  guidance, 
district  engineers  are  encouraged  to 
participate  in  development  of  SAMP's. 
However,  since  development  of  a  SAMP 
can  require  a  considerable  investment  of 
time,  resources,  and  money,  the  SAMP 
process  should  be  entered  only  if  it  is 
likely  to  result  in  a  definitive  regulatory 
product  as  defined  in  paragraph  4. 
above. 

8.  This  guidance  expires  31  December 
1988  unless  sooner  revised  or  rescinded. 

For  the  Chief  of  Engineers. 
Peter  J.  Offringa, 

Brigadier  General,  USA,  Deputy  Director  of 
Civil  Works. 

Regulatory  Guidance  Letter  (RGL-92-4) 

RGL-92^ 

Date:  14  Sep  1992,  Expires:  21  January 

1997 
Subject:  Section  401  Water  Quality 

Certification  and  Coastal  Zone 

Management  Act  Conditions  for 

Nationwide  Permits 

1.  The  purpose  of  this  Regulatory 
Guidance  Letter  (RGL)  is  to  provide 
additional  guidance  and  clarification  for 
divisions  and  districts  involved  in 
developing  acceptable  conditions  under 
the  section  401  Water  Quality 
Certifications  and  Coastal  Zone 
Management  Act  (CZM)  concurrences 
for  the  Nationwide  Permit  (NWP) 
Program.  This  RGL  represents  a 
clarification  if  330.4(c)  (2)  and  (3)  and 
330.4(d)  (2)  and  (3),  concerning  when 
NWP  Section  401  and  CZM  conditions 
should  not  be  accepted  and  thus  treated 
as  a  denial  without  prejudice.  The 
principles  contained  in  this  RGL  also 
apply  to  401  certification  and  CZ\i 
concurrence  conditions  associated  with 
individual  permits  and  regional  general 
permits. 

2.  Corps  divisions  and  districts 
should  work  closely  and  cooperatively 
with  the  States  to  develop  reasonable 
401  and  CZM  conditions.  All  involved 
parties  should  participate  in  achieving 
the  purpose  of  the  NWP  program,  which 
is  to  provide  the  public  with  an 
expeditious  permitting  process  while,  at 
the  same  time,  safeguarding  the 
environment  by  only  authorizing 
activities  which  result  in  no  more  than 


minimal  individual  and  cumulative 
adverse  effects.  When  a  State  certifying 
agency  or  CZM  agency  proposes 
conditions,  the  division  engineer  is 
responsible  for  determining  whether 
401  Water  Quality  Certification  or  CZM 
concurrence  conditions  are  acceptable 
and  comply  with  the  provisions  of  33 
CFR  325.4.  In  most  cases  it  is  expected 
that  the  conditions  will  be  acceptable 
and  the  division  engineer  shall 
recognize  these  conditions  as  regional 
conditions  of  the  NWP's. 

3.  Unacceptable  Conditions:  There 
will  be  cases  when  certain  conditions 
will  clearly  be  unacceptable  and  those 
conditioned  401  certifications  or  CZM 
concurrences  shall  be  considered 
administratively  denied.  Consequently, 
authorization  for  an  activity  which 
meets  the  terms  and  conditions  of  such 
NWP(s)  is  denied  without  prejudice. 

a.  illegal  conditions  are  clearly 
unacceptable,  illegal  cohditions  would 
result  in  violation  of  a  law  or  regulation, 
or  would  require  an  illegal  action.  For 
example,  a  condition  which  would 
require  an  applicant  to  obtain  a  401 
certification  or  CZM  concurrence,  where 
the  State  as  previously  denied 
certification  or  concurrence,  prior  to 
submitting  a  predischarge  notification 
(PDN)  to  the  Corps  in  accordance  with 
PDN  procedures,  would  violate  the 
Corps  regulation  at  33  CFR  330.4(c)(6). 
Another  example  would  be  a  case  where 
an  applicant  would  be  required,  through 
a  condition,  to  apply  for  an  individual 
Department  of  the  Army  permit. 
Another  example  is  a  requirement  by 
the  State  agency  to  utilize  the  1989 
Federal  Wetland  Delineation  Manual  to 
establish  jurisdiction. 

b.  As  a  general  rule,  a  condition  that 
would  require  the  Corps  or  another 
Federal  agency  to  take  an  action  which 
we  would  not  otherwise  take  and  do  not 
choose  to  take,  would  be  clearly 
unacceptable.  For  example,  where  the 
certification  or  concurrence  is 
conditioned  to  require  a  PDN,  where  the 
proposed  activity  did  not  previoiisly 
require  a  PDN,  the  Corps  should  not 
accept  that  condition,  since  implicitly 
the  Corps  would  have  to  accept  and 
utilize  the  PDN.  Another  example 
would  be  a  situation  where  the  U.S. 
Fish  and  Wildlife  Ser\ice  is  required, 
through  a  condition,  to  provide  any  type 
of  formal  review  or  aporoval. 

c.  Section  401  or  CZM  conditions 
which  provide  for  limits  (quantities, 
dimensions,  etc.)  different  from  those 
imposed  by  the  NWP  do  not  change  the 
NWP  limits. 

1.  Higher  limits  are  clearly  not 
acceptable.  For  example,  increasing 
NWP  18  for  minor  discharges  from  10  to 
50  cubic  yards  would  not  be  acceptable. 


Such  conditions  would  confuse  the 
regulated  public  and  could  contribute  to 
violations. 

2.  Lower  limits  are  acceptable  but 
have  the  effect  of  denial  without 
prejudice  of  those  activities  that  are 
higher  than  the  Section  401  or  CZM 
condition  limit  but  within  the  NWP 
limit.  Thus,  if  an  applicant  obtains  an 
individual  401  water  quality 
certification  and/or  CZM  concurrence 
for  work  within  the  limits  of  an  NWP 
where  the  State  had  denied  certification 
and/or  CZM  concurrence,  then  the 
activity  could  be  authorized  by  the 
NWP. 

d.  A  condition  which  would  delete, 
modify,  or  reduce  NWP  conditions 
would  be  clearly  unacceptable. 

4.  Discretionary  Enforcement:  The 
initiation  of  enforcement  actions  by  the 
Corps,  whether  directed  at  unauthorized 
activities  or  to  ensure  compliance  with 
permit  conditions,  is  discretionary.  The 
district  engineer  will  consider  the 
following  situations  when  determining 
whether  to  enforce  401  and/or  CZM 
conditions. 

a.  Unenforceable  Conditions — Some 
conditions  that  a  State  may  propose  will 
not  be  reasonably  enforceable  by  the 
Corps  (e.g.,  a  condition  requiring 
compliance  with  the  specific  terms  of 
another  State  permit).  Provided  such 
conditions  do  not  violate  paragraph  3 
above,  the  conditions  will  be  accepted 
by  the  Corps  as  regional  conditions. 
However,  limited  Corps  resources 
should  not  be  utiUzed  in  an  attempt  to 
enforce  compliance  with  401  or  CZM 
conditions  which  the  district  engineer 
believes  to  be  essentially  unenforceable, 
or  of  low  enforcement  priority  for 
limited  Corps  resources. 

b.  Enforceable  Conditions — Some 
other  conditions  proposed  by  a  State 
may  be  considered  enforceable,  (eg  .  a 
condition  requiring  the  applicant  to 
obtain  another  State  permit),  but  of  low 
priority  for  Federal  enforcement,  since 
the  Federal  Government  would  not  have 
required  those  conditions  but  for  the 
State's  requirement.  Furthermore,  the    ' 
Corps  will  generally  not  enforce  such 
State-imposed  conditions  except  in  very 
unusual  cases,  due  to  our  limited 
personnel  and  financial  resources. 

5.  MVP  Verification  and  PDN 
Responses:  In  response  to  NWP 
verification  requests  and  PDN's.  district 
engineers  should  utilize  the  sample 
paragraphs  presented  below.  This 
language  should  be  used  where 
conditional  401  certification  or  CZM 
concurrence  has  been  issued.  This 
specifically  addresses  situations  when 
the  conditions  included  with  the 
certification  or  concurrence  are  such 
that  the  district  engineer  determines 
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they  are  unforceabie  or  the  district 
engineer  cannot  cleariy  determine 
compliance  with  the  401/CZ;M 
conditions  (see  4^.). 

"Based  on  our  review  of  your 
proposal  to  {describe  proposal),  we  have 
determined  that  the  activity  qualifies  for 
the  nationwide  permit  authorizations 
(insert  NWP  No(s.)).  subject  lo  the  terms 
and  conditions  of  the  permit. 

(Insert  paragraph  on  any  Corps 
required  activity-specific  conditions). 

Enclosed  3^u  will  find  a  copy  of  the 
Section  401  Water  Quality  Certification 
and'or  Coastal  Zone  Management 
special  conditions,  which  are  conditions 
of  your  authorization  under  Nationwide 
Permit  [insert  NWP  S<A&.)\.  If  you  have 
questions  concerning  compliance  with 
the  conditions  of  the  401  certification  or 
Coastal  Zone  Mana^ment  concurrence, 
you  should  contact  the  (insert 
appropr.ite  State  agency). 

If  you  do  not  or  cannot  comply  with 
these  State  Section  401  certification 
conditions  and/or  CZM  conditions,  then 
in  order  to  be  authorized  by  this 
Nationwide  Permit,  you  must  furnish 
this  office  with  an  individual  401 
certification  or  Coastal  Zone 
Management  concurrence  htMn  (insert 
appropriate  State  agency),  or  a  copy  of 
the  application  to  the  State  for  such 
certification  or  concurrence,  (insert  "60 
days"  for  Section  401  water  quahty 
certification,  unless  another  reasonable 
period  of  time  has  been  determined 
pursuant  to  33  CFR  330.4|c)(&),  or  insert 
"six  monihs"  for  CZM  concurrence] 
after  you  submit  it  to  the  State  agency." 

6.  This  guidance  expires  21  January 
1997  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works. 
John  P.  Ellmore, 

Chief.  Operations.  Construction  Readiness 
Division.  Directorate  of  Civil  Works. 

Regulatory  Guidance  Letter  (RGL  92-5) 

RGL  92-5 

Date:  29  October  1992.  Expires:  31 
December  1997 

Subject:  Ahematives  Analysis  Under 
the  section  404(b)(1)  Guidelines  for 
Projects  Subject  to  Modification 
Under  the  Clean  Air  Act. 

1.  Enclosed  for  implementation  is  a 
joint  Army  Corps  of  Engineers/ 
Environmental  Protection  Agency 
Memorandum  to  the  Field  on 
alternatives  analysis  for  existing  power 
plants  that  umst  be  modified  to  meet 
requirements  of  the  1990  Clean  Air  Act. 
This  guidance  was  developed  jointly  by 
the  Corps  and  EPA. 

2.  This  guidance  expires  31  December 
1997  unless  sooner  revised  or  rescinded. 


For  the  EHrector  of  Civil  Works. 
)ohn  P.  Etmore, 

Chief  Operations.  Construction  ond 
Heodiness  Division,  Directorate  of  Civil 
WoHa. 

EPA-Corps  Joint  Memoranduin  for  the 
Field 

Subject:  Alternatives  Analysis  under  the 
seaion  404(b)(1)  Guidelu>es  for 
Projects  Subject  to  Modification 
Under  the  Clean  Air  Act. 

1.  The  1990  Qean  Air  Act  (CAA) 
amendments  require  most  electric 
generating  plants  to  reduce  emissions  of 
sulfur  dioxide  in  phases  beginning  in 
1995  and  requiring  full  compliance  by 
2010.  The  congressional  endorsement  of 
the  industry's  ability  to  select  the  most 
effective  compliance  method  (ag.. 
sulfur  dioxide  scrubbers,  low  sulfur 
coal,  or  o<ijer  methods)  recognizes  the 
expertise  of  the  industry  in  these  cases 
and  is  a  fundamental  eleme.ni  in  the 
CAA  market-based  pollution  control 
program.  Given  the  need  for  cooling 
water,  a  substantia)  number  of  electric 
pwwer  generating  plants  are  located 
adjacent,  or  in  close  proximity,  to 
waters  of  the  United  States,  including 
wetlands.  Depending  on  the  method 
chosen  by  the  plants  to  reduce 
emissions,  we  expecl  that  these  facilities 
will  be  af>plying  for  Clean  Wafer  Aci 
section  404  permits  for  certain  proposed 
activities. 

2.  The  analysis  and  regulation  under 
sec-tion  404  of  the  Clean  Water  Act  of 
activities  in  waters  of  the  United  States 
conducted  by  specific  power  plants  to 
comply  with  the  1990  Clean  Air  Act 
amendments  must  ensure  protection  of 
the  aquatic  environment  consistent  with 
the  requirements  of  the  Clean  Water 
Act.  The  review  of  appiitalions  for  such 
projects  will  fully  consider,  consistent 
with  requirements  under  the  section 
404(b)(1)  Guidehnes,  all  practicable 
ahematives  including  non-aquatic 
alternatives,  for  proposed  discharges 
associated  with  the  method  selected  by 
the  utility  to  comply  with  the  1990 
Clean  Air  Act  amendments.  For  the 
purposes  of  the  section  404(bKl) 
Guidelines  analysis,  the  proiect  purpose 
will  be  that  pollutant  reduction  method 
selected  by  the  permit  applicant. 

3.  For  example,  a  utility  may  have 
decided  to  install  sulfur  dioxide 
scrubbers  on  an  existing  power  plant  in 
order  to  meet  the  new  1990  Gean  Air 
Act  standards.  The  proposed 
construction  of  the  scrubbers,  treatment 
ponds  and  a  barge  unloading  facility 
could  impact  wetlands.  In  this  case,  the 
section  404  review  would  evaluate 
practicable  alternative  locations  and 
configurations  for  the  scrubbers,  ponds 
and  of  the  docking  facilities.  The 


analysis  will  also  consider  practicable 
alternatives  which  satisfy  the  project 
purpose  (i.e.,  installing  scrubbers)  but 
which  have  a  less  adverse  impact  on  the 
aquatic  environment  or  do  not  involve 
discharges  into  waters  of  the  United 
States.  However,  in  order  to  best 
effectuate  Congressional  intent  reflected 
in  the  CA-^  that  electric  utilities  retain 
flexibility  to  reduce  sulfur  dioxide 
emissions  in  the  most  cost  effective 
manner,  the  section  404  review  should 
not  evaluate  ahemative  methods  of 
complying  with  the  Clean  Air  Act 
standards  not  selected  by  the  applicant 
(e.g.,  in  this  example  use  of  low  sulfur 
coal). 

4.  In  evaluating  the  scope  of 
practicable  alternatives  which  satisfy 
the  project  purpose  (e.g..  constructing 
additional  scrubber  capacity),  the 
ahematives  analysis  should  not  be 
influenced  by  the  possibility  that,  based 
on  a  conclusion  that  practicable  upland 
alternatives  are  available  to  the 
applicant,  the  project  proponent  may 
decide  to  pursue  other  options  for 
meeting  Clean  Air  Act  requirements. 
Continuing  the  above  example,  a  Corps 
determination  that  practicable  upland 
alternatives  are  available  for  srjul>ber 
waste  disposal  should  not  be  affected  by 
the  possibility  that  an  applicant  may 
subsequently  decide  to  select  a  different 
method  for  nieeting  the  Clean  Air  Act 
standards  (e.g.,  use  of  low  sulfur  coal 
that  reduces  waste  generated  by 
scrubbers). 

5.  The  Corps  and  EPA  will  also 
recognize  the  tight  time- frames  under 
which  the  industry  must  meet  thiese 
new  air  quality  standards. 

Robert  H.  Wayidnd, 

Director,  Office  of  Wtftionds,  Oceans  and 

Watersheds. 

John  P.  Elmore, 

Chief.  Operations,  Construction  ond 
Readiness  Drvjsion.  Directorate  ofCJvil 
Works. 

Regulatory  Guidance  Letter  (RGL  93-1) 

RGL  93-1 

Issued:  April  20,  1993,  Expires: 

December  31, 1998 
CECW-OR 
Subject:  Provisional  Permits 

1.  Purpose:  The  purpose  of  this 
guidance  is  to  establish  a  process  that 
clarifies  for  applicants  when  the  U.S. 
Army  Corps  of  Engineers  has  completed 
its  evaluation  and  at  what  point  the 
applicant  should  contact  the  State 
concerning  the  status  of  the  Section  401 
Water  Quality  Certification  and/or 
Coastal  Zone  Management  (CZM) 
consistency  concurrence.  This  process 
also  allows  for'more  accurate 
measurement  of  the  total  length  of  time 
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spent  by  the  Corps  in  evaluating  permit 
applications  (i.e.,  from  receipt  of  a 
complete  application  until  the  Corps 
reaches  a  permit  decision).  For 
verification  of  authorization  of  activities 
under  regional  general  permits,  the 
Corps  will  use  the  appropriate 
nationwide  permit  procedures  at  33  CFR 
330.6. 

2.  Background:  a.  A  Department  of  the 
Army  permit  involving  a  discharge  of 
dredged  or  Fill  material  cannot  be  issued 
until  a  State  Section  401  Water  Quality 
Certification  has  been  issued  or  waived. 
Also,  a  Department  of  the  Army  permit 
cannot  be  issued  for  a  activity  within  a 
State  with  a  federally-approved  Coastal 
Management  Program  when  that  activity 
that  would  occur  within,  or  outside,  a 
State's  coastal  zone  will  affect  land  or 
water  uses  or  natural  resources  of  the 
State's  coastal  zone,  until  the  State 
concurs  with  the  applicant's 
consistency  determination,  or 
concurrence  is  presumed.  In  many 
cases,  the  Corps  completes  its  review 
before  the  State  Section  401  Water 
Quality  Certification  or  CZM 
concurrence  requirements  have  been 
satisfied.  In  such  cases,  applicants  and 
the  public  are  often  confused  regarding 
who  to  deal  with  regarding  resolution  of 
2ny  State  issues. 

b.  The  "provisional  permit" 
procedures  described  below  will 
facilitate  a  formal  communication 
between  the  Corps  and  the  applicant  to 
clearly  indicate  that  the  applicant 
should  be  in  contact  with  the 
appropriate  State  agencies  to  satisfy  the 
State  401  Water  Quality  Certification  or 
CZM  concurrence  requirements.  In 
addition,  the  procedures  will  allow  for 
a  more  accurate  measurement  of  the 
Corps  permit  evaluation  time. 

3.  Provisional  Permit  Procedures:  The 
provisional  permit  procedures  are 
optional  and  may  only  be  used  in  those 
cases  where:  (i)  The  District  Engineer 
(DE)  has  made  a  provisional  individual 
permit  decision  that  an  individual 
permit  should  be  issued,  and  (ii)  the 
only  action(s)  preventing  the  issuance  of 
that  permit  is  that  the  State  has  not 
issued  a  required  Section  401  Water 
Quality  Certification  (or  waiver  has  not 
occurred)  or  the  State  has  not  concurred 
in  the  applicant's  CZM  consistency 
determination  (or  there  is  not  a 
presumed  concurrence).  In  such  cases, 
the  DE  may,  using  these  optional 
procedures,  send  a  provisional  permit  to 
the  applicant. 

a.  First,  the  DE  will  prepare  and  sign 
the  provisional  permit  decision 
document.  Then  the  provisional  permit 
will  be  sent  to  the  applicant  by 
transmittal  letter.  (The  sample 
transmittal  letter  at  enclosure  1  contains 


the  minimum  information  that  must  be 
provided.) 

h.  Next,  the  applicant  would  obtain 
the  Section  401  Water  Quality 
Certification  (or  waiver)  and/or  CZM 
consistency  concurrence  (or  presumed 
concurrence).  Then  the  applicant  would 
sign  the  provisional  permit  and  return  it 
to  the  DE  along  with  the  appropriate  fee 
and  the  Section  401  Water  Quality 
Certification  (or  proof  of  wavier)  and/or 
the  CZM  consistency  concurrence  (or 
proof  of  presumed  concurrence). 

c.  Finally,  the  Corps  would  attach  any 
Section  401  Water  Quality  Certification 
and/or  CZM  consistency  concurrence  to 
the  provisional  permit,  then  sign  the 
provisional  permit  (which  then  becomes 
the  issued  final  permit),  and  forward  the 
permit  to  the  applicant. 

d.  This  is  the  same  basic  process  as 
the  normal  standard  permit  transmittal 
process  except  that  the  applicant  is  sent 
an  unsigned  permit  (i.e.,  a  provisional 
permit)  prior  to  obtaining  the  Section 
401  Water  Quality  Certification  (or 
waiver)  and/or  CZM  consistency 
concurrence  (or  presumed  concurrence). 
(See  enclosure  2.)  A  permit  cannot  be 
issued  (i.e.,  signed  by  the  Corps)  until 
the  Section  401  and  CZM  requirements 
are  satisfied. 

4.  Provisional  Permit:  A  provisional 
permit  is  a  standard  permit  document 
with  a  cover  sheet.  The  cover  sheet  must 
clearly  indicate  the  following:  that  a 
provisional  permit  is  enclosed,  that  the 
applicant  must  obtain  the  section  401 
Water  Quality  Certification  or  CZM 
concurrence  from  the  State,  that  these 
documents  must  be  sent  to  the  Corps 
along  with  the  provisional  permit 
signed  by  the  applicant,  and  that  the 
Corps  will  issue  the  permit  upon  receipt 
of  these  materials.  The  issued  permit  is 
the  provisional  permit  signed  by  the 
applicant  and  the  Corps.  The 
provisional  permit  must  contain  a 
statement  indicating  that  the  applicant 
is  required  to  comply  with  the  Section 
401  Water  Quality  Certification, 
including  any  conditions,  and/or  the 
CZM  consistency  concurrence, 
including  any  conditions.  At  enclosure 
3  is  a  sample  cover  sheet  for  the 
provisional  permit. 

5.  Provisional  Permit  Dens/on;  The 
DE  may  reach  a  final  decision  that  a 
permit  should  be  issued  provided  that 
the  State  issues  a  Section  401  Water 
Quality  Certification  and/or  a  CZM 
concurrence.  In  order  to  reach  such  a 
decision  the  DE  must  complete  the 
normal  standard  permit  evaluation 
process,  prepare  and  sign  a  decision 
document,  and  prepare  a  standard 
permit,  including  any  conditions  or 
mitigation  (i.e.,  a  provisional  permit). 
The  decision  document  must  include  a 


statement  that  the  DE  has  determined 
that  the  permit  will  be  issued  if  the 
State  issues  a  Section  401  Water  Quality 
Certification  or  waiver  and/or  a  CZM 
concurrence,  or  presumed  concurrence. 
The  standard  permit  will  not  contain  a 
condition  that  requires  or  provides  for 
the  applicant  to  obtain  a  Section  401 
Water  Quality  Certification  and/or  CZM 
concurrence.  Once  the  decision 
document  is  signed,  the  applicant  has 
the  right  to  a  DA  permit  if  the  State 
issues  a  Section  401  Water  Quality 
Certification  or  waiver  and/or  a  CZM 
concurrence,  or  if  concurrence  is 
presumed.  Once  the  decision  document 
is  signed,  the  permittee's  right  to 
proceed  can  only  be  changed  by  using 
the  modification,  suspension  and 
revocation  procedures  of  33  CFR  325.7, 
unless  the  State  denies  the  Section  401 
Water  Quality  Certification  or 
nonconcurs  with  the  applicant's  CZM 
consistency  determination. 

6.  Enforcement:  In  some  cases, 
applicants  might  proceed  with  the 
project  upon  receipt  of  the  provisional 
permit.  The  provisional  permit  is  not  a 
valid  permit.  In  such  cases,  the  Corps 
has  a  discretionary  enforcement  action 
to  consider  and  should  proceed  as  the 
DE  determines  to  be  appropriate.  This 
occurs  on  occasion  during  the  standard 
permit  transmittal  process.  Since  the 
Corps  is  not  changing  the  normal 
process  of  sending  unsigned  permits  to 
the  applicant  for  signature,  there  should  ^ 
not  be  an  increase  in  occurrence  of  such 
unauthorized  activities. 

7.  Modification:  a.  In  most  cases  the 
Section  401  Water  Quality  Certification, 
including  conditions,  and/or  CZM 
consistency  concurrence,  including 
conditions,  will  be  consistent  with  the 
provisional  pennit.  In  such  cases,  the 
DE  will  simply  sign  the  final  permit 
enclose  the  401  water  quality 
certification  and/or  CZM  consistency 
concurrence  with  the  final  permit  (i.e.. 
the  signed  provisional  permit). 

b.  In  a  few  cases  such  State  approval 
may  necessitate  modifications  to  the 
Corps  preliminary  permit  decision. 
Such  modifications  will  be  processed  in 
accordance  with  33  CFR  325.7. 

(1)  When  the  modifications  are  minor 
and  the  DE  agrees  to  such  modifications, 
then  a  supplement  to  the  provisional 
decision  document  may  be  prepared,  as 
appropriate,  and  the  permit  issued  with 
such  modifications.  (This  should 
usually  be  done  by  enclosing  the  State 
401  Water  Quafity  Certification  and/or 
CZM  consistency  concurrence  to  the 
permit,  but  in  a  few  cases  may  require 

a  revision  to  the  permit  document 
itself.) 

(2)  When  the  modification  results  in 
substantial  change  or  measurable 
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increase  in  adverse  impacts  or  the  Corps 
does  not  initially  agree  with  tlio  change, 
,then  the  modification  will  beprocessed 
and  cour.ted  as  a  separate  permit  action 
for  reporting  purposes.  This  may  require 
a  new  public  notice  or  additional 
coordination  with  appropriate  Federal 
and/or  state  agencies.  The  provisional 
decision  document  will  be 
supplemerited  or  may  be  completely 
rewTitten,  as  necessary. 

8  Denial  If  the  Slate  denies  the 
Section  401  Water  Quality  Certificalion 
andVor  the  State  nonconcurs  with  the 
applicant's  CZM  consistency 
determi.nation.  then  the  Corps  permit  is 
denied  wr.hoiit  prejudice. 

9.  This  guidance  expires  31  December 
1998  unless  sooner  revi.sed  or  rescinded. 

For  the  Director  of  Qvil  Works. 
3  Ends 

John  P.  Elmore. 

Chief,  Operations.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Sample 

Provisional  Permit  Transmittal  Letter 
Dear : 


Wo  have  completed  our  review  of  your 
permit  application  identified  as  IFile  No., 
appl.  name,  etcl  for  the  following  proposed 
work: 


near/  in/at 

Enclosed  is  a  •'PROVISIONAL 
PERMIT."  The  provisional  permit  is 
NOT  VALID  and  does  not  authorize  you 
to  do  your  work.  The  provisional  permit 
describes  the  work  that  will  be 
authorized,  and  the  General  and  Special 
Conditions  [if  any)  which  will  be  placed 
on  your  final  Department  of  the  Army 

(DA)  permit,  »i  the  State  of Water 

Quality  Certification  and/or  Coastal 
Zone  Nianagement  (CZM)  consistency 
requirements  are  satisfied  as  described 
below.  No  work  is  to  be  performed  in 
Lhe  waterway  or  adjacent  wetlands  until 
you  have  received  a  validated  copy  of 
the  DA  permit. 

By  Federal  law  no  DA  permit  can  be 
issued  until  a  State  Section  401  Water 
Quality  Certification  has  been  issued  or 
his  been  waived  and/or  tiie  State  has 
concurred  with  a  permit  applicant's 
CZM  consistency  determination  or 
concurrence  has  been  presumed.  As  of 
this  date  the  [State  401  certification 
agency)  has  not  issued  a  Section  401 
Wafer  Quality  Certification  for  your 
proposed  work.  If  the  [State  401 
certification  agency)  fails  or  refuses  to 
act  by  (date  401  certification  must  be 
issued)  the  Section  401  Water  Quality 
Certification  requirement  will  be 
automatically  waived.  Also,  as  of  this 


date  the  [State  CZM  agency)  has  not 
concurred  with  your  CZM  consistency 
determination.  If  the  State  does  not  act 
by  [six  months  from  receipt  by  the  State 
of  the  applicant's  CZM  consistency 
determination)  then  concurrence  with 
your  CZ.M  consistency  determination 
will  automatically  be  presumed. 

Conditions  of  trie  State  Section  401 
Water  Qualify  Certification  and/or  the 
State  CZM  concurrence  will  become 
conditions  to  the  final  DA  permit. 
Should  the  State's  action  on  the 
required  certification  or  concurrence 
preclude  validation  of  the  provisional 
permit  in  its  current  form,  a 
modification  to  the  provisional  j)ennit 
will  be  evaluated  and  you  will  be 
notified  as  appropriate.  Substantial 
changes  may  require  a  new  permit 
evaluation  process,  including  issuing  a 
new  public  notice. 

Enclosure  1 

Final  Permit  Actions 
Normal  Permit  Process 

1.  Corps  Completes  permit  decision,  and 

state  401 /CZM  issued/waived 

2.  Corps  sends  unsigned  permit  to 

applicant 

3.  Applicant  signs  permit  and  returns 

with  fee 

4.  Corps  signs  permit 

Draft  Permit  Process 

1.  Corps  Completes  permit  decision,  but 

state  401/CZM  not  complete 

2.  Corps  sends  draft  permit  to  applicant 

3.  State  401/CZM  issued  waivea 

4.  Applicant  signs  permit  and  returns 

with  fee  and  401/CZM  action 

5.  Corps  reviews  401/CZM  action  and 

signs  permit 

1.  The  signed  draft  permit  writh  the 
attached  401/CZM  action  is  to  be  treated 
as  the  applicant's  request  for  a  permit 
subject  to  any  401/CZN1  ca.-tification/ 
concurrence  including  any  txinditicns. 

2.  If  the  401/CZM  action  results  in  a 
modification  to  the  draft  permit,  then 
step  4.  would  be  treated  as  a  request  for 
such  modification  and  if  we  aj^ree  with 
Ihs  modification,  then  the  permit  would 
be  issued  wrilh  the  modification  and  the 
decision  document  supplemented,  as 
appropriate.  If  the  Corps  does  not 
initially  agree  with  the  modification,  or 
it  involves  a  substantial  change  or 
measurable  increase  in  adverse  impccts, 
then  the  modification  would  be  • 
processed  as  a  separate  permit  action  for 
reporting  purposes. 

Enclosure  2 

Once  the  State  has  issued  the  required 
Section  401  Water  Quality  Certification 
and/or  concurred  with  your  CZM 
consistency  determination  or  the  dates 


above  have  passed  without  the  State 
acting,  and  you  agree  to  the  terms  and 
conditions  of  the  provisional  permit, 
you  should  sign  and  date  both  cx>pies 
and  retun:  them  to  us  along  with  your 
$100. 00/ $10  00  permit  fee)  Your  DA 
permit  will  not  be  valid  until  we  have 
returned  a  copy  to  you  bearing  both 
your  signature  and  the  signature  of  the 
appropriate  Corps  official. 

If  the  State  denies  the  required 
Se<  [ion  401  V*'ater  Quality  Certification 
and/or  nonconcurs  with  your  CZM 
consistency  determination,  then  the  DA 
permit  is  denied  without  prejudice.  If 
you  should  subsequently  obtain  a 
Section  401  Water  Quality  Certification 
and/or  a  CZM  consistency 
determination  concurrence,  you  should 
contact  this  office  to  determine  how  to 
proceed  with  your  permit  application. 

If  you  have  any  questions  concerning 
your  Stale  Section  401  Water  Quality 
CertifiGation,  please  contact  (State  401 
certification  contact). 

If  you  have  any  questions  concerning 
your  CZM  consistency  determination, 
please  contact  (State  CZM  contact). 

If  you  have  any  other  questions 
concerning  your  application  for  a  DA 
pennit,  please  contact  [Corps  contact)  at 
(Corps  contact  telephone  number). 

Provisional  Permit  Net  Valid;  Do  Not 
Begin  Work 

This  PROVISIONAL  PERMIT  is  NOT 
VALID  until: 

(1)  You  obtain: 
a  Section  401  Water  Quality 

Certification  from  State  Agency) 
.  a  Coastal  Zone  Consistency 


determination  concurrence  from 
(State  Agency) 

(2)  You  sign  and  return  the  enclosed 
provisional  permit  with  the  State 
Section  401  Water  Quality  Certification 
and/or  CZM  concurrence  and  the 
appropnato  permit  fee  as  indicated 
below: 

SIO.OO 

SIOO.OG 

rio  fee  required 

(3j  The  Corps  signs  the  permit  and 
returns  it  to  you.  Your  pennit  is  dented 
without  prejudice,  if  the  State  denies 
your  Section  401  Water  Quality 
Certification  and/or  nonconcurs  with 
your  Coastal  Zone  Management 
consistency  determination. 
(Do  Not  Begin  Work) 

Regulatory  Guidance  Letter,  (RGL  93-2) 

RGL  93-2 

Date:  23  August  1993,  Expires:  31 

December  1998 
Subject:  Guidance  on  Flexibility  of  the 

404(b)(1)  Guidelines  and  Mitigation 

Banking. 
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1.  Enclosed  are  two  guidance 
documents  signed  by  the  O^ce  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works)  and  the  Environmental 
Protection  Agency.  The  first  document 
provides  guidance  on  the  flexibility  that 
the  U.S.  Army  Corps  of  Engineers 
should  be  utilizing  when  making 
determinations  of  compliance  with  the 
Section  404(b)(1)  Guidelines, 
particularly  with  regard  to  the 
alternatives  analysis.  The  second 
Document  provides  guidance  on  the  use 
of  mitigation  banks  as  a  means  of 
providing  compensatory  mitigation  for 
Corps  regulatory  Decisions. 

2.  Both  enclosed  guidance  dociunents 
should  be  implemented  immediately. 
These  guidance  documents  constitute 
an  important  aspect  of  the  President's 
plan  for  protecting  the  Nation's 
wetlands,  "Protecting  America's 
Wetlands:  A  Fair,  Flexible  and  Effective 
Approach"  (published  on  24  August 
1993). 

3.  This  guidance  expires  31  December 
1998  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Qvil  Works, 
John  P.  Elinor*, 

Chief,  Operations,  Constmction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Memorandum  to  the  Field 

Subject:  Appropriate  Level  of  Analysis 
Required  for  Evaluating  Compliance 
with  the  Section  404(b)(1)  Guidelines 
Alternatives  Sequirements 

1.  Pu/poise;  The  purpose  of  this 
memorandum  is  to  clarify  the 
appropriate  level  of  analysis  required 
for  evaluating  compliance  with  the 
Qean  Water  Act  Section  404(b)(1) 
Guidelines'  (Guidelines)  requirements 
for  consideration  of  alternatives.  40  CFR 
230.10(a).  Specifically,  this 
memorandum  describes  the  flexibility 
afforded  by  the  Guidelines  to  make 
regulatory  decisions  based  on  the 
relative  severity  of  the  environmental 
impact  of  proposed  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States. 

2.  Background:  The  Guidelines  are  the 
substantive  environmental  standards  by 
which  all  Section  404  permit 
applications  are  evaluated.  The 
Guidelines,  which  are  binding 
regulations,  were  published  by  the 
Environmental  Protection  Agency  at  40 
CFR  part  230  on  December  24, 1980. 
The  fundamental  precept  of  the 
Guidelines  is  that  discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States,  including  wetlands,  should  not 
occur  unless  it  can  be  demonstrated  that 
such  discharges,  either  individually  or 
cumulatively,  will  not  result  in 


unacceptable  adverse  eH'ects  on  the 
aquatic  ecosystem.  The  Guidelines 
specifically  require  that  "no  discharge 
of  dredged  or  fill  material  shall  be 
permitted  if  there  is  a  practicable 
alternative  to  the  proposed  discharge 
which  would  have  less  adverse  impact 
on  the  aquatic  ecosystem,  so  long  as  the 
alternative  does  not  have  other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a).  Based 
on  this  provision,  the  applicant  is 
required  in  every  case  (irrespective  of 
whether  the  discharge  site  is  a  special 
aquatic  site  or  whether  the  activity 
associated  with  the  discharge  is  water 
dependent)  to  evaluate  opportunities  for 
use  of  non-aquatic  areas  and  other 
aquatic  sites  that  would  result  in  less 
adverse  impact  on  the  aquatic 
ecosystem.  A  permit  cannot  be  issued, 
therefore,  in  circumstances  where  a  less 
environmentally  damaging  practicable 
alternative  for  the  proposed  discharge 
exists  (except  as  provided  for  under 
Section  404(b)(2)). 

3.  Discussion:  The  Guidelines  are,  as 
noted  above,  binding  regulations.  It  is 
important  to  recognize,  however,  that 
this  regulatory  status  does  not  limit  the 
inherent  flexibility  provided  in  the 
Guidelines  for  implementing  these 
provisions.  The  preamble  to  the 
GuideUnes  is  very  clear  in  this  regard: 

Of  course,  as  the  rcgulatioD  itself  makes 
clear,  a  certain  amount  of  flexibility  is  still 
Intended.  For  example,  while  the  ultimate 
conditions  of  corepUance  are  "regulatory", 
the  Guidelines  allow  some  room  tor 
judgment  in  determining  what  must  be  dooe 
to  arrive  at  a  conclusion  that  those  condKions 
have  or  have  not  been  met 

GuideUnes  Preamble,  "Regulation 
versus  Guidelines".  45  FR  85336 
(December  24. 1980). 

Notwithstanding  this  flexibility,  the 
record  must  conta^  sufficient 
information  to  demonstrate  that  the 
proposed  discharge  complies  with  the 
requirements  of  Section  230.10(a)  of  the 
Guidelines.  The  amoimt  of  information 
needed  to  make  a  determination  and  the 
level  of  scrutiny  required  by  the 
Guidelines  is  ctanmensurate  with  the 
severity  of  the  environmental  Impact  (aa 
determined  by  the  functions  of  the 
aquatic  resource  and  the  natiire  of  the 
proposed  activity)  and  the  scope/cost  of 
theproiect. 

a.  Analysis  Associated  With  Minor 
Impacts 

The  Guidelines  do  not  contemplate 
that  the  same  intensity  of  analysis  will 
be  required  for  all  types  of  projects  but 
instead  envision  a  correlation  between 
the  scope  of  the  evaluation  and  the 
potential  extent  of  adverse  Impacts  on 
the  aquatic  environment.  The 


introduction  to  §  230.10(a)  recognizes 
that  the  level  of  analysis  required  may 
vary  with  the  nature  and  complexity  of 
each  individual  case: 

Although  ail  requirements  in  §  230.10  must 
be  met.  the  compliance  evaluation 
procedures  will  vary  to  reflect  the 
seriousness  of  the  potential  for  adverse 
impacts  on  the  aquatic  ecosystems  posed  by 
specific  dredged  or  fill  material  discharge 
activities. 

40  CFR  230.10 

Similarly,  §  230.6  ("Adaptability") 
makes  clear  that  the  Guideliues: 

Allow  evaluation  and  documentation  for  a 
variety  of  activities,  ranging  from  those  large, 
complex  impiects  on  the  aqiistic  environment 
to  those  for  which  the  impact  is  likely  to  be 
innocuous.  It  is  unhkely  that  the  Guidelines 
will  apply  in  their  entirety  to  any  one 
activity,  no  matter  how  complex.  It  is 
anticipated  that  substantial  numbers  of 
p>ermit  applications  will  be  for  minor,  routine 
activities  that  have  little,  if  any.  potential  for 
significant  degradation  of  the  aquatic 
environment.  It  generally  is  not  intended  or 
expected  that  extensive  testing,  evaluation  or 
analysis  will  be  needed  to  make  findings  of 
compliance  in  such  routine  cotes. 

40  CFR  230.6(9)  (emphasis  added) 

Section  230.6  also  emphasizes  that 
when  making  determinations  of 
compliance  with  the  Guidelines,  users: 

Must  recognixe  the  different  levels  of  effort 
that  should  be  associated  with  varying 
degrees  of  impact  and  require  orprepare 
commensurate  documentation.  The  level  of 
documentation  should  reflect  the 
significance  and  complexity  of  the  discharge 
activity. 

40  CFR  230.6(b)  (emphasis  added) 

Consequently,  the  GuideUnes  clearly 
afford  flexibility  to  adjust  the  stringency 
of  the  alternatives  review  for  projects 
that  would  have  only  minor  impacts. 
Minor  impacts  are  associated  with 
activities  that  generally  would  have 
httle  potential  to  degrade  the  aquatic 
environment  and  include  one,  and 
frequently  more,  of  the  following 
characteristics:  Are  located  in  aquatic 
resources  of  limited  natural  function; 
are  small  in  size  and  cause  httle  direct 
impact;  have  little  potential  for 
secondary  or  cumulative  impacts;  or 
cause  only  temporary  impacts.  It  is 
important  to  recognize,  however,  that  in 
some  circumstances  even  small  or 
temporary  fills  resuh  in  substantial 
impacts,  and  that  in  such  cases  a  more 
detailed  evaluation  is  necessary.  The 
Corps  Districts  and  EPA  Regioiu  will, 
through  the  standard  permit  evaluation 
process,  coordinate  with  the  U.S.  Fish 
and  Wildlife  Service,  National  Marine 
Fisheries  Service  and  other  appropriate 
state  and  Federal  agencies  in  evaluating 
the  likelihood  that  adverse  Impacts 
would  resuh  from  a  particular  proposal. 
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It  is  not  appropriate  to  consider 
compensatory  mitigation  in  determining 
whether  a  prof>osed  discharge  will 
cause  only  minor  impacts  for  purposes 
of  the  alternatives  analysis  required  by 
§  230.10(a). 

In  reviewing  projects  that  have  the 
potential  for  only  minor  impacts  on  the 
aquatic  environment.  Corps  and  EPA 
field  offices  are  directed  to  consider,  in 
coordination  with  state  and  Federal 
resource  agencies,  the  following  factors: 

(i)  Such  projects  by  their  nature 
should  not  cause  or  contribute  to 
significant  degradation  individually  or 
cumulatively.  Therefore,  it  generally 
should  not  be  necessary  to  conduct  or 
require  detailed  analyses  to  determine 
compliance  with  §  230.10(c). 

(iij  Although  sufficient  information 
must  be  developed  to  determine 
whether  the  proposed  activity  is  in  fact 
<  the  least  damaging  practicable 
alternative,  the  Guidelines  do  not 
require  an  elaborate  search  for 
practicable  alternatives  if  it  is 
reasonably  anticipated  that  there  are 
only  minor  differences  between  the 
environmental  impacts  of  the  proposed 
activity  and  potentially  practicable 
alternatives.  This  decision  will  be  made 
after  consideration  of  resource  agency 
comments  on  the  proposed  project.  It 
often  makes  sense  to  examine  first 
whether  potential  alternatives  would 
result  in  no  identifiable  or  discernible 
difference  in  impact  on  the  aquatic 
ecosystem.  Those  alternatives  that  do 
not  may  be  eliminated  from  the  analysis 
since  §  230.10(a)  of  the  Guidelines  only 
prohibits  discharges  when  a  practicable 
alternative  exists  which  would  have  less 
adverse  impact  on  the  aquatic 
ecosystem.  Because  evaluating 
practicability  is  generally  the  more 
difficult  aspect  of  the  alternatives 
analysis,  this  approach  should  save  time 
and  effort  for  both  the  applicant  and  the 
regulatory  agencies.^  By  initially 
focusing  the  alternatives  analysis  on  the 
question  of  impacts  on  the  aquatic 
ecosystem,  it  may  be  possible  to  limit 
(or  in  some  instances  eliminate 
ahogether)  the  number  of  alternatives 
that  have  to  be  evaluated  for 
practicability. 

(iii)  When  it  is  determined  that  there 
is  no  identifiable  or  discernible 
difference  in  adverse  impact  on  the 
environment  between  the  applicant's 
proposed  alternative  and  all  other 
practicable  alternatives,  then  the 
applicant's  alternative  is  considered  as 


)  In  certain  instances,  however,  it  may  be  easier 
to  examine  practicability  first.  Some  projects  may 
be  so  site-speciflc  (e.g..  erosion  control,  bridge 
replacement!  that  no  offsite  alternative  could  be 
practicable.  In  such  cases  the  alternatives  analysis 
may  appropriately  be  limited  to  onsite  options  only. 


satisfying  the  requirements  of  Section 
230.10(a). 

(iv)  Even  where  a  practicable 
alternative  exists  that  would  have  less 
adverse  impact  on  the  aquatic 
ecosystem,  the  Guidelines  allow  it  to  be 
rejected  if  it  would  have  "other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a).  As 
explained  in  the  preamble,  this  allows 
for  consideration  of  "evidence  of 
damages  to  other  ecosystems  in 
deciding  whether  there  is  a  'better' 
alternative."  Hence,  in  applying  the 
alternatives  analysis  required  by  the 
Guidelines,  it  is  not  appropriate  to 
select  an  alternative  where  minor 
impacts  on  the  aquatic  environment  are 
avoided  at  the  cost  of  substantial 
impacts  to  other  natural  environmental 
values. 

(v)  In  cases  of  negligible  or  trivial 
impacts  (e.g..  small  discharges  to 
construct  individual  driveways),  it  may 
be  possible  to  conclude  that  no 
alternative  location  could  result  in  less 
adverse  impact  on  the  aquatic 
environment  within  the  meaning  of  the 
Guidelines.  In  such  cases,  it  may  not  be 
necessary  to  conduct  an  offsite 
alternatives  analysis  but  instead  require 
only  any  practicable  onsite 
minimization. 

This  guidance  concerns  application  of 
the  Section  404(b)(1)  Guidelines  to 
projects  with  minor  impacts.  Projects 
which  may  cause  more  than  minor 
impacts  on  the  aquatic  environment, 
either  individually  or  cumulatively, 
should  be  subjected  to  a  proportionately 
more  detailed  level  of  analysis  to 
determine  compliance  or 
noncompliance  with  the  Guidelines. 
Projects  which  cause  substantial 
impacts,  in  particular,  must  be 
thoroughly  evaluated  through  the 
standard  permit  evaluation  process  to 
determine  compliance  with  all 
provisions  of  the  Guidelines. 

b.  Relationship  Between  the  Scope  of 
Analysis  and  the  Scope/Cost  of  the 
Proposed  Project 

The  Guidelines  provide  the  Corps  and 
EPA  with  discretion  for  determining  the 
necessary  level  of  analysis  to  support  a 
conclusion  as  to  whether  or  not  an 
alternative  is  practicable.  Practicable 
alternatives  are  those  alternatives  that 
are  "available  and  capable  of  being  done 
after  taking  into  consideration  cost, 
existing  technology,  and  logistics  in 
light  of  overall  project  purposes."  40 
CFR  230.10(a)(2).  The  preamble  to  the 
Guidelines  provides  clarification  on 
how  cost  is  to  be  considered  in  the 
determination  of  practicability: 

Our  intent  is  to  consider  those  ahematives 
which  are  reasonable  in  terms  of  the  overall 


scop)e/cost  of  the  proposed  project.  The  term 
economic  (for  which  the  term  "cost"  was 
substituted  in  the  final  rule]  might  be 
construed  to  include  consideration  of  the 
applicant's  financial  standing,  or  investment, 
or  market  share,  a  cumbersome  inquiry 
which  is  not  necessarily  material  to  the 
objectives  of  the  Guidelines. 

Guidelines  Preamble,  "Alternatives",  45 
FR  85339  (December  24, 1980) 
(emphasis  added). 

Therefore,  the  level  of  analysis 
required  for  determining  which 
alternatives  are  prat;ticable  will  vary 
depending  on  the  type  of  project 
proposed.  The  determination  of  what 
constitutes  an  unreasonable  expense 
should  generally  consider  whether  the 
projected  cost  is  substantially  greater 
than  the  costs  normally  associated  with 
the  particular  type  of  project.  Generally, 
as  the  scope/cost  of  the  project 
increases,  the  level  of  analysis  should 
also  increase.  To  the  extent  the  Corps 
obtains  information  on  the  costs 
associated  with  the  project,  such 
information  may  be  considered  when 
making  a  determination  of  what 
constitutes  an  unreasonable  expense. 

The  preamble  to  the  Guidehnes  also 
states  that  "(i]f  an  alleged  ahemative  is 
unreasonably  expensive  to  the 
applicant,  the  alternative  is  not 
'practicable.' "  Guidelines  Preamble, 
"Economic  Factors".  45  FR  85343 
(December  24.  1980).  Therefore,  to  the 
extent  that  individual  homeowners  and 
small  businesses  may  tyjjically  be 
associated  with  small  projects  with 
minor  impacts,  the  nature  of  the 
applicant  may  also  be  a  relevant 
consideration  in  determining  what 
constitutes  a  practicable  alternative.  It  is 
important  to  emphasize,  however,  that  it 
is  not  a  particular  applicant's  financial 
standing  that  is  the  primary 
consideration  for  determining 
practicability,  but  rather  characteristics 
of  the  project  and  what  constitutes  a 
reasonable  expense  for  these  projects 
that  are  most  relevant  to  practicability 
determinations. 

4.  The  burden  of  proof  to  demonstrate 
compliance  with  the  Guidelines  rests 
with  the  applicant;  where  insufficient 
information  is  provided  to  determine 
compliance,  the  Guidelines  require  that 
no  permit  be  issued.  40  CFR 
230.12(a)(3)(iv). 

5.  A  reasonable,  common  sense 
approach  in  applying  the  requirements 
of  the  Guidelines'  alternatives  analysis 
is  fully  consistent  with  sound 
environmental  protection.  The 
Guidelines  clearly  contemplate  that 
reasonable  discretion  should  be  applied 
based  on  the  nature  of  the  aquatic 
resoitrce  and  potential  impacts  of  a 
proposed  activity  in  determining 
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compliance  with  the  ahematives  test. 
Such  an  approach  encourages  effective 
decisionmaking  and  fosters  a  better 
understanding  and  enhanced 
confidence  in  the  Section  404  program. 

6.  This  guidance  is  consistent  with 
the  February  6, 1990  "Memorandum  of 
Agreement  Between  the  Environmental 
Protection  Agency  and  the  Department 
of  the  Army  Concerning  the 
Determination  of  Mitigation  under  the 
Clean  Wafer  Act  Section  4G4(b)(l) 
Guidelines." 

Signed:  August  23, 1993. 
Robert  H.  Wayland.  Ill, 
Director,  Offnx  of  Wetlands,  Oceans,  and 
Watersheds,  U.S.  Environmental  Protection 
Agency. 

Michael  L  Davis, 

Office  of  the  Assistant  Secretary  of  the  Army 

(Civil  Wcrks),  Department  of  the  Army. 

Memorandum  to  the  Field 

Subject:  Establishment  and  Use  of 
Wetland  Mitigation  Banks  in  the 
Clean  Water  Act  Section  404 
(Regulatory  Program 

1.  This  memorandum  provides 
general  guidelines  for  the  establishment 
and  use  of  wetland  mitigation  banks  in 
the  Clean  Water  Act  Section  404 
regulatory  program.  This  memorandum 
serves  as  interim  guidance  pending 
completion  of  Phase  I  by  the  Corps  of 
Engineer's  Institute  for  Water  Resources 
study  on  wetland  mitigation  banking,2 
at  which  time  this  guidance  will  be 
reviewed  and  any  appropriate  revisions 
will  be  incorporated  into  final 
guidelines. 

2.  For  purposes  of  this  guidance, 
wetland  mitigation  banking  refers  to  the 
restoration,  creation,  enhancement,  and, 
in  e.xceptional  circumstances, 
preservation  of  wetlands  or  other 
aquatic  habitats  expressly  for  the 
purpose  of  providing  compensatory 
mitigation  in  advance  of  discharges  into 
wetlands  permitted  under  the  Section 
404  regulatory  program.  Wetland 
mitigation  banks  can  have  several 
advantages  over  individual  mitigation 
projects,  some  of  which  are  listed 
below: 

(a)  Compensatory  mitigation  can  be 
implemented  and  functioning  in 
advance  of  project  impacts,  thereby 
reducing  temporal  losses  of  wetland 
functions  and  uncertainty  over  whether 


2  Th«  Corps  of  Engineer*  Institute  for  Water 
Resources,  under  the  authority  of  Section  307(d)  of 
the  Water  Resources  Devekipmenf  Act  of  1990.  Is 
undertaicing  a  comprebeiMive  two-year  review  and 
evaluation  of  wetkand  mitigation  banking  to  assist 
in  the  development  of  a  national  policy  on  this 
issue.  The  interim  summary  report  documenting  the 
resu  Its  of  tha  Tint  phase  of  the  study  is  scheduM 
for  completion  in  the  Call  of  1993. 


the  mitigation  will  be  successful  in 
offsetting  wetland  losses. 

(b)  It  may  be  more  ecologically 
advantageous  for  maintaining  the 
integrity  of  the  aquatic  ecosystem  to 
consolidate  compensatory  mitigation  for 
impacts  to  many  smaller,  isolated  or 
fragmented  habitats  into  a  single  large 
parcel  or  contiguous  parcels. 

(c)  Development  of^a  wetland 
mitigation  bank  can  bring  together 
financial  resources  and  planning  and 
scientific  expertise  not  practicable  to 
many  individual  mitigation  proposals. 
This  consolidation  of  resources  can 
increase  the  potential  for  the 
establishment  and  long-term 
management  of  successful  mitigation. 

(d)  Wetland  mitigation  banking 
proposals  may  reduce  regulatory 
uncertainty  and  Provide  more  cost- 
effective  compensatory  mitigation 
opportunities. 

3.  The  Section  404(b)(1)  Guidelines 
(Guidelines),  as  clarified  by  the 
"Memorandum  of  Agreement 
Concerning  the  Determination  of 
Mitigation  under  the  section  404(b)(1) 
Guidelines"  (Mitigation  (MOA)  signed 
February  6,  1990,  by  the  Environmental 
Protection  Agency  and  the  Department 
of  the  Army,  establish  a  mitigation 
sequence  that  is  used  in  the  evaluation 
of  individual  permit  applications. 
Under  this  sequence,  all  appropriate 
and  practicable  steps  must  be 
undertaken  by  the  applicant  to  first 
avoid  and  then  minimize  adverse 
impacts  to  the  aquatic  ecosystem. 
Remaining  unavoidable  impacts  must 
then  be  offset  through  compensatory 
mitigation  to  the  extent  appropriate  and 
practicable.  Requirements  for 
compensatory  mitigation  may  be 
satisfied  through  the  use  of  wetland 
mitigation  banks,  so  long  as  their  use  is 
consistent  with  standard  practices  for 
evaluating  compensatory  mitigation 
proposals  outlined  in  the  Mitigation 
MOA.  It  is  important  to  emphasize  that, 
given  the  mitigation  sequence 
requirements  described  above,  permit 
applicants  should  not  anticipate  that  the 
establishment  of.  or  participation  in,  a 
wetland  mitigation  bank  will  ultimately 
lead  to  a  determination  of  compliance 
with  the  section  404(b)(1)  Guidelines 
without  adequate  demonstration  that 
impacts  associated  with  the  proposed 
discharge  have  been  avoided  and 
minimized  to  the  extent  practicable. 

4.  The  agencies'  preference  for  on-site, 
in-kind  compensatory  mitigation  does 
not  preclude  the  use  of  wetland 
mitigation  banks  where  it  has  been 
determined  by  the  Corps,  or  other 
appropriate  permitting  agency,  in 
coordination  with  the  Federal  resource 
agencies  through  the  standard  permit 


evaluation  process,  that  the  use  of  a 
particular  mitigation  bank  as 
compensation  for  proposed  wetland 
impacts  would  be  appropriate  for 
offsetting  impacts  to  the  aquatic 
ecosystem.  In  making  such  a 
determination,  careful  consideration 
must  be  given  to  wetland  functions, 
landscape  pnisition.  and  affected  species 
populations  at  both  the  impact  and 
mitigation  bank  sites.  In  addition, 
compensation  for  wetland  impacts 
should  occur,  where  appropriate  and 
practicable,  within  the  same  watershed 
as  the  impact  site.  Where  a  mitigation 
bank  is  being  developed  in  conjunction 
with  a  wetland  resource  planning 
initiative  (eg..  Special  Area 
Management  Plan,  State  Wetland 
Conservation  Plan)  to  satisfy  particular 
wetland  restoration  objectives,  the 
permitting  agency  will  determine,  in 
Coordination  with  the  Federal  resource 
agencies,  whether  use  of  the  bank 
should  be  considered  an  appropriate 
form  of  compensatory  mitigation  for 
impacts  occurring  within  the  same 
watershed. 

5.  Wetland  mitigation  banks  should 
generally  be  in  place  and  functional 
before  credits  may  be  used  to  offset 
permitted  wetland  losses.  However,  it 
may  be  appropriate  to  allow  incremental 
distribution  of  credits  corresponding  to 
the  appropriate  stage  of  successful 
establishment  of  wetland  functions. 
Moreover,  variable  mitigation  ratios 
(credit  acreage  to  impacted  wetland 
acreage)  may  be  used  in  such 
circumstances  to  reflect  the  wetland 
functions  attained  at  a  bank  site  at  a 
particular  point  in  time.  For  example, 
higher  ratios  would  be  required  when  a 
bank  is  not  yet  fully  functional  at  the 
time  credits  are  to  be  withdrawn. 

6.  Establishment  of  each  mitigation 
bank  should  be  accompanied  by  the 
development  of  a  formal  written 
agreement  (e.g.,  memorandum  of 
agreement)  among  the  Corps.  EPA,  other 
relevant  resource  agencies,  and  those 
parties  who  will  own.  develop,  operate 
or  otherwise  participate  in  the  bank. 
The  purpose  of  the  agreement  is  to 
establish  clear  guidelines  for 
establishment  and  use  of  the  mitigation 
bank.  A  wetlands  mitigation  bank  may 
also  be  established  through  issuance  of 
a  Section  404  permit  where  establishing 
the  proposed  bank  involves  a  discharge 
of  dredged  or  fill  material  into  waters  of 
the  United  States.  The  banking 
agreement  or.  where  applicable,  special 
conditions  of  the  permit  establishing  the 
bank  should  address  the  following 
considerations,  where  appropriate: 

(a)  Location  of  the  mitigation  bank; 

(b)  Goals  and  objectives  for  the 
mitigation  bank  project; 


ACTION:  Notice  of  intent. 


5194  Federal  Register  /  Vol.  59.  No.  23  /  Thursday,  February  3,  1994  /  Notices 

(c)  IdentiHcation  of  bank  sponsors  and 
participants; 

(d)  Development  and  maintenance 
plan; 

(e)  Evaluation  methodology 
acceptable  to  all  signatories  to  establish 
bank  credits  and  assess  bank  success  in 
meeting  the  project  goals  and  objectives; 

(f)  Specific  accounting  procedures  for 
tracking  crediting  and  debiting; 

(gl  Geographic  area  of  applicability; 

(h)  Monitoring  requirements  and 
responsibilities; 

(i)  Remedial  action  responsibilities 
including  funding;  and 

(j)  Provisions  for  protecting  the 
mitigation  bank  in  perpetuity. 


Agency  participation  in  a  wetlands 
mitigation  banking  agreement  may  not, 
in  any  way,  restrict  or  limit  the 
authorities  and  responsibilities  of  the 
agencies. 

7.  An  appropriate  methodology, 
acceptable  to  all  signatories,  should  be 
identified  and  used  to  evaluate  the 
success  of  wetland  restoration  and 
creation  efforts  within  the  mitigation 
bank  and  to  identify  the  appropriate 
stage  of  development  for  issuing 
mitigation  credits.  A  full  range  of 
wetland  functions  should  be  assessed. 
Functional  evaluations  of  the  mitigation 
bank  should  generally  be  conducted  by 
a  multi-disciplinary  team  representing 
involved  resource  and  regulatory 
agencies  and  other  appropriate  parties. 
The  same  methodology  should  be  used 
to  determine  the  functions  and  values  of 
both  credits  and  debits.  As  an 
alternative,  credits  and  debits  can  be 
based  on  acres  of  various  types  of 
wetlands  (e.g..  National  Wetland 
Inventory  classes).  Final  determinations 
regarding  debits  and  credits  will  be 
made  by  the  Corps,  or  other  appropriate 
permitting  agency,  in  consultation  with 
Federal  resource  agencies. 

8.  Permit  applicants  may  draw  upon 
the  available  credits  of  a  third  party 
mitigation  bank  (i.e.,  a  bank  developed 
and  operated  by  an  entity  other  than  the 
permit  applicant).  The  section  404 
permit,  however,  must  state  explicitly 
that  the  permittee  remains  responsible 
for  ensuring  that  the  mitigation 
requirements  are  satisfied. 

9.  To  ensure  legal  enforceability  of  the 
mitigation  conditions,  use  of  mitigation 
bank  credits  must  be  conditioned  in  the 
section  404  permit  by  referencing  the 
banking  agreement  or  section  404 
permit  establishing  the  bank;  however, 
such  a  provision  should  not  limit  the 
responsibility  of  the  section  404 
permittee  for  satisfying  all  legal 
requirements  of  the  permit. 


Signed:  August  23.  1993. 
Robert  H.  Wayland,  III. 
Director.  Office  of  Wetlands.  Oceans,  and 
Watersheds,  U.S.  Environmental  Protection 
Agency. 

Michael  L.  Davis, 

Office  of  the  Assistant  Secretary  of  the  Army 
(Civil  Works).  Department  of  the  Army. 

Regulatory  Guidance  Letter  (RGL  93-3) 

RGL  93-3 

Issued:  September  13. 1993,  Expires:  not 

applicable 
Subject:  Rescission  of  Regulatory 

Guidance  Letters  (RGL)  90-5.  90-7, 

and90-a 

1.  On  25  August  1993  the  final 
"Excavation  Rule"  was  published  in  the 
Federal  Register  (58  FR  45008)  and 
becomes  effective  on  24  September 
1993.  This  regulation  modifies  the 
definition  of  "Discharge  of  Dredged 
Material"  to  address  landclearing 
activities  (see  33  CFR  323.2(d)); 
modifies  the  definitions  of  "Fill 
Material"  and  "Discharge  of  Fill 
Material"  to  address  the  placement  of 
pilings  (see  33  CFR  323.2(e)  and  (f)  and 
323.3(c));  and  modifies  the  definition  of 
"waters  of  the  United  States"  to  address 
prior  converted  cropland  (see  33  CFR 
328.(a)(8)). 

2.  Therefore.  RGL  90-5,  Subject: 
"Landclearing  Activities  Subject  to 
Section  404  Jurisdiction";  RGL  90-7, 
Subject:  "Clarification  of  the  Phrase 
'Normal  Circumstances'  as  it  pertains  to 
Cropped  Wetlands";  and  RGL  90-8, 
Subject:  "Applicability  of  section  404  to 
Pilings";  are  hereby  rescinded  effective 
24  September  1993.  Furthermore, 
although  RGL  90-5,  Subject: 
"Landclearing  Activities  Subject  to 
section  404  Jurisdiction"  expired  on  31 
December  1992  it  should  continue  to  be 
applied  until  24  September  1993. 

3.  In  addition,  RGL's  90-5,  90-7.  and 
90-8  as  of  24  September  1993  will  no 
longer  be  used  for  guidance  since  the 
guidance  contained  in  those  RGL's  has 
been  superseded  by  the  regulation. 

For  the  Director  of  Civil  Works. 
John  P.  Elmore.  P.E., 
Chief.  Operations.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

|FR  Doc.  94-2429  Filed  2-2-94;  8:45  am) 

BILUNG  COOe  3710-92-M 


DEPARTMENT  OF  ENERGY 

Detennination  of  Noncompetitive 
Financial  Assistance;  National  Council 
on  Radiation  Protection  and 
Measurements 

AGENCY:  Department  of  Energy. 


SUMMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.7(b)(2)(i)(G).  it  intends  to 
award  a  grant  in  the  amount  of  $50,000 
to  the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP)  in 
support  of  scientific  evaluation  work  in 
operational  radiation  protection, 
radionuclides  in  the  environment, 
guidance  on  occup>ational  and  public 
exposure  resulting  from  diagnostic 
nuclear  medicine  procedures,  and 
practical  guidance  on  the  evaluation  of 
human  exposures  to  radiofrequency 
radiation.  Pursuant  to  Public  law  88- 
376,  the  NCRP  was  chartered  to  collect, 
analyze,  develop,  and  disseminate  in 
the  public  interest  information  and 
recommendations  i>ertaining  to 
radiation  protection.  The  NCRP's 
cooperation  with  national  and 
international  organizations, 
governmental  and  private,  ensures  that 
the  recommendations  provided 
incorporate  the  latest  scientific 
information  for  the  protection  of 
radiation  workers  and  members  of  the 
general  public.  Under  this  grant  award, 
the  NCRP  seeks  to  provide  guidance  and 
recommendations  that  will  minimize 
human  exposure  and,  thus,  reduce 
health  effects  of  radiation.  Eligibility  for 
this  award  is  therefore  restricted  to 
NCRP. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fran  Kimball.  Office  of  Health  Physics, 
and  Industrial  Hygiene,  U.S. 
Department  of  Energy,  Washington.  DC 
20585.  301-903-4691. 

Issued  in  Oak  Ridge.  Tennessee  on 
December  13. 1993. 
Peter  D.  Dayton, 

HCA  Designee.  Oak  Ridge  Operations  Office. 
|FR  Doc.  94-2446  Filed  2-2-94;  8:45  am] 
aaUNGCOOE  •4SO-01-M 


Grant  Award  to  ttie  University  of 
Massachusetts 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  University  of 
Massachusetts  for  continuing  research 
efforts  in  support  of  the  DOE  Office  for 
Building  Technologies  programs.  This 
project  seeks  to  improve  the  methods 
used  to  calculate  fenestration  system 
(windows,  skylights,  etc.)  U-values 
(measures  of  heat  transfer 
characteristics)  and  solar  heat  gain 
coefficients. 
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ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  John  W. 
Meeker,  Contract  Specialist.  The 
Contracting  Officer  is  Paul  K.  Keams. 
SUPPLEMENTARY  INFORMATION:  DOE's 
programmatic  evaluation  (in  accordance 
with  10  CFR 

600.7(b)(2)(ii)(D))completed  for  this 
proposal  resulted  in  a  recommendation 
to  fund  this  grant  application  for  the 
following  reasons. 

1.  The  proposed  research  will 
contribute  to  the  DOE  mission  by 
helping  to  identify  and  develop 
accurate,  unbiased  procedures  for 
evaluating  and  comparing  window 
thermal  performance.  Successful 
completion  of  this  research  would 
advance  the  goal  of  developing  and 
implementing  testing  procedures  that 
given  a  reliable  picture  of  window 
^thermal  performance  characteristics. 

Displaying  this  information  on  window 
labels  will  enable  people  to  make 
informed  choices  when  purchasing 
window  systems.  This  will  lead  to  lead 
to  reduced  energy  use  in  buildings 
which,  in  the  U.S.,  accounts  for  about 
40%  of  annual  national  energy 
consumption.  Approximately  one-sixth 
of  that  energy  is  wasted  by  unwanted 
radiation  transfer  through  windows. 

2.  Dr.  William  P.  Goss  and  his 
research  associates  will  be  performing 
this  research.  Dr.  Goss  has  been 
directing  this  effort  for  the  past  5  years. 
As  the  principal  investigator  for  this 
research  effort,  Dr.  Goss  is  the  most 
qualified  individual  available  to 
accomplish  this  project.  He  has 
expertise  in  thermal  measurements  and 
computer  modeling  of  fenestration 
product  performance. 

3.  The  budget  proposed  for  the 
anticipated  work  was  reviewed  and  is 
considered  to  be  appropriate  and 
adequate.  The  major  public  benefit  to  be 
derived  from  this  project  is  the 
development  of  an  acciu^te,  unbiased 
means  to  compare  and  evaluate  window 
energy  performance  that  will  be  used  to 
reduce  energy  use  in  buildings. 

4.  The  activity  to  be  funded  is  an 
extension  of  work  currently  being 
funded  by  DOE  through  a  cooperative 
agreement.  Competition  for  the  instant 
effort  would  have  a  signiflcant  adverse 
impact  on  the  continuity  of  current 
efforts  because  this  research  is  an 
integral  part  of  the  DOE  building 
windows  program.  A  significant  time 
delay  in  the  research  effort  would  result 
if  a  competitive  solicitation  were 
undertaken  and,  because  of  the  unique, 
ground-breaking  nature  of  this  research, 


no  other  potential  applicants  have  as 
much  experience  or  the  capability  to  do 
this  work  in  the  amount  of  time  and  for 
the  amount  of  money  that  is  proposed 
by  the  applicant.  A  delay  in  the  research 
would  likely  cost  DOE  more  money  to 
fund  a  comparable  effort  and  the  period 
of  performance  would  be  longer  because 
of  the  time  needed  by  the  applicant  to 
develop  the  required  technical 
expertise. 

The  major  objective  of  this  research 
project  is  to  improve  the  methods  used 
to  calculate  fenestration  system 
(windows,  skylights,  etc.)  U-factors 
(measures  of  heat  transfer 
characteristics)  and  solar  heat  gain 
coefficients. 

To  meet  this  objective,  the  University 
of  Massachusetts  has  chose  to  pursue  a 
research  plan  divided  into  three  general 
tasks.  These  tasks  are:  (1)  Perform 
fenestration  U-factor  modeling  work;  (2) 
develop  fenestration  U-factor  test 
methods;  and  (3)  provide  technical 
support  for  the  development  of  standard 
fenestration  U-factor  performance 
testing  procedures  that  could  be 
established  internationally. 

A  total  of  $1,371,500  will  be  required 
for  a  sixty  (60)  month  period,  of  which 
$1,223,000  are  DOE  funds.  In  FY  1994 
$180,000  of  DOE  funds  are  expected  to 
be  available  for  award  in  February.  The 
University  of  Massachusetts'  cost  share 
is  anticipated  to  be  $148,500  over  the  60 
month  period. 

Issued  in  Chicago,  Illinois,  on  January  25, 
1994. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Resources  and 
Administration. 

(FR  Doc.  94-2447  Filed  2-2-94;  8:45  am) 

BiLUNO  CODE  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-20-000] 
Gordonsvilie  Energy.  LP.;  Filing 

January  28. 1994. 

Take  notice  that  on  January  13, 1994, 
Gordonsvilie  Energy,  L.P.  (Gordonsvilie) 
tendered  for  filing  a  Petition  for  Waiver 
of  the  Commission's  regulations  under 
the  Public  Utility  Regulatory  Policies 
Act.  Gordonsvilie  petitions  the 
Commission  to  waive  the  ownership 
requirements  for  qualifying 
cogeneration  facilities  as  set  forth  in 
§  292.206(b).  18  CFR  292.206(b)  of  the 
Commission's  regulations  implementing 
section  201  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  (PURPA)  with  respect  to 
Gordons vi lie's  one  hundred  percent 


(100%)  ownership  interest  in  two 
natural  gas  and  oil-fired  qualifying 
cogeneration  facilities  (the  "Project ") 
located  in  Gordonsvilie,  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  14.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Secretary. 

[FR  Doc.  94-2375  Filed  2-2-94;  8:45  ami 
BiujNO  cooe  criT-oi-M 


[Doclwt  Nos.  RP94-6a-001] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  28. 1994. 

Take  notice  that  on  January  25.  1994. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  January  1, 1994; 

Second  Revised  Second  Revised  Sheet  No.  5 
Second  Revised  Second  Revised  Sheet  No.  6 
Second  Revised  Second  Revised  Sheet  .\o.  10 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  revise  the  Gas  Supply 
Realignment  Cost  (GSRC)  Surcharges 
applicable  to  Rate  Schedules  FTS  and 
SCr  originally  filed  by  MRT  on 
December  1, 1993  and  accepted  by 
Commission  order  dated  December  30, 
1993  in  Docket  No.  RP94-68.  MRT 
states  that  the  revised  GSRC  Surcharges 
proposed  reflect  (1)  the  use  of  the 
additional  billing  determinants 
associated  with  the  seasonal 
southbound  contracts  in  the  surcharge 
derivation,  and  (2)  a  revised  allocation 
of  GSRC  between  MRT's  Market  Zone 
and  Field  Zone  based  on  the  proportion 
of  MRT's  fixed  transmission  cost  of 
service  allocated  to  each  zone  as  set 
forth  in  the  January  14. 1994  filing  in 
Docket  Nos.  RS92-43  and  RP93-4. 

MRT  states  that  a  copy  of  its  filing  has 
been  mailed  to  each  of  its  jurisdictional 
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customers  and  to  the  State  Commissions 
of  Arkansas,  Illinois  and  Missouri 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211J.  All  such  protests  should  be 
filed  on  or  before  February  4, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cofihell. 
Secretary. 
IFR  Doc  94-2378  Filed  2-2-94;  8:45  am) 

BILUNG  COOC  V17-CI-M 


[Docket  No.  RP94-80-000] 

National  Fuel  Gas  Supply  Corp.; 
Technical  Conference 

January  28.  1994. 

In  the  Commission's  order  issued  on 
January  12,  1994.  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  \h*  filing  raises  issues  for 
which  a  lechmcal  conierence  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Wednesday,  Febriiary  9>  1994  at  2  p.m. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulator)' 
Commission,  810  First  Street.  NE., 
Washington.  DC  20426. 

All  intefested  persons  and  staff  ace 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-2374  Filed  2-2-94;  8;45  ami 

BILUMG  CODE  (TIT-OI-M 


Overfand  Trail  Transmission  Co. 
Filing  Conference 


Pre- 


|anuar>'  28. 1994. 

Take  notice  thai  Commission  staff 
will  meet  with  representatives  of 
Overland  Trail  Transmission  Company 
in  an  infonnal,  pre-filing  conference  to 
discuss  Overland  Trail's  petition  for  rate 
approval  under  §  284.12:Kb)(2)  of  the 
Commission's  regulations  which  must 
be  filed  no  later  than  March  31.  1994. 
The  conference  will  be  held  on 
Wednesday.  February  9, 1994.  at  10  a.m. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426. 

Attendance  will  be  open  to  any 
ijiterested  party.  For  additional 


information,  please  contact  Mark 

Hegerle  at  (202)  208-0927. 

Lois  D.  CasheU. 

Secntaey. 

IFR  Dec.  94-2379  Filed  2-2-94;  8:45  am) 

BiLLMW  COOK  tnf-tn-m 

Pocket  No.  RP93-1 92-005] 

Texas  Eastern  Transmission  Coqi.; 
Proposed  Changes  of  FERC  Gas  TarifT 

January  28.  1994. 

Take  notice  that  on  Januacy  26. 1994. 
pursuant  to  and  in  compliance  with  the 
Commission's  January  19,  1994  Order  in 
Docket  No.  RP93-192  (January  19 
Order),  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  l.the 
following  tariff  sheets: 

Proposed  to  be  Effective  October  3.  J  990 

3rd  Sub  Original  Sheet  No.  253F 

2nd  Rev  2nd  Sub  1st  Rev  Sheet  No.  627 

Proposed  to  be  Effective  November  1 ,  1993 
2nd  Sub  Original  Sheet  Na  62  7A 

Texas  Eastern  states  that  the  January 
19  Order  accepted  certain  tariff  sheets 
filed  in  Docket  No.  RP93-1 92-002  on 
October  18.  1993,  and  in  Docket  No. 
RP93-1 92-004  on  November  4,  1993,  »o 
be  efiective  October  3,  1993,  subject  to 
Texas  Eastern  filing  certain  revisions  as 
specified  therein. 

Texas  Eastern  states  that  in 
compliance  with  the  January  19  Order, 
it  hereby  submits  3rd  Sub  Original 
Sheet  No.  253F,  to  be  effective  October 
3. 1993.  Such  tariff  sheet  provides  that 
the  GSR  Demand  Surcharge  will  only  be 
collected  on  those  Rate  Schedule  VKFT 
quantities  that  do  not  enter  Texas 
Eastern's  mainline  system. 

Further,  Texas  Eastern  states  that  in 
compliance  with  the  January  19  Order, 
it  hereby  submits  2nd  Rev  2nd  Sub  1st 
Rev  Sheet  No.  627,  to  be  effective 
October  3, 1993,  to  revise  Section 
15.2(C)(4)  of  the  General  Terms  and 
Conditions  so  that  separate  revenue  and 
cost  of  service  comparisons  are 
performed  for  both  Rate  Schedules 
LLFT  and  VKFT.  Texas  Eastern  also 
submits  2nd  Sub  Original  Sheet  No. 
627A  to  reflect  identical  changes  in 
Section  15.2(cM4)  to  the  tariff  sheet 
effective  November  1, 1993. 

The  proposed  effective  dates  of  the 
tariff  sheets  are  October  3. 1993  and 
November  1. 1993.  as  shown  above. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  ciistomers  of 
Texas  Eastern  and  interested  state 
commissions.  Texas  Eastern  states  that 
copies  of  this  filing  have  also  been 
served  on  Santa  Fe  Energy  ResourceSv 


Inc.,  Hadson  Gas  Systems,  Inc.  and 
Murphy  Exploration  and  Production 
Company. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  AH 
such  protests  should  be  filed  on  or 
before  February  4, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc  94-2376  Filed  2-2-94:  8:45  am) 
BiLUNO  COOC  mr-ov-M 


[Docket  No.  ER94-90e-0e<q 
Union  Electric  Co.;  Filing 

January  28.  1994. 

Take  notice  that  Union  Electric 
Compairy  fUE),  tendered  fisr  fiHng  a 
Notice  of  Cancellation  of  Supplement 
No.  1.7  to  FERC  Rate  Schedule  FERC 
No.  152  between  Associated  Electric 
Cooperative,  Inc.  and  UE. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  11,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  a  CashcU, 
Secretary. 
(FR  Doc  94-2377  Filed  2-2-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGIfNCY 

[FRL-4832-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  [ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  March  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standard  (NSPS)  for  Electric  Arc 
Furnaces  and  Argon-Oxygen 
Decarburization  Vessels  (NSPS  Subparts 
AA  and  AAa)-Information 
Requirements  (EPA  ICR  No.  1060.07; 
OMB  No.  2060-O038).  This  is  a  request 
for  renewal  of  a  currently  approved 
information  collection. 

Abstract:  The  owner  or  operator  of 
electric  arc  furnaces  and  Argon-Oxygen 
decarburization  vessels  must  provide 
EPA,  or  the  delegated  State  regulatory 
authority  with  the  following  one-time- 
only  reports:  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
demonstration  of  the  continuous 
monitoring  system  (CMS);  notification 
of  the  date  of  the  initial  performance 
test;  and  the  resuHs  of  the  initial 
performance  test.  The  owner  or  operator 
is  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative. 

The  owner  or  operator  of  electric  arc 
furnaces  controlled  by  a  direct  shell 
evacuation  system  must  install  and 
maintain  a  continuous  monitoring 
device  that  continuously  records 
pressure  inside  the  electric  arc  furnaces 


(EAF),  and  records  15  minute  integrated 
averages. 

The  owner  or  operator  must  also 
submit  semiannual  reports  of 
unacceptable  operation  of  the  affected 
facilities,  and  semiannual  reports  of 
exceedances  of  control  device  opacity. 

The  notifications  and  reports  enable 
EPA  or  the  delegated  State  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  23  hours  per 
response  for  reporting  and  311  hours 
per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  develop  a  recall 
plan,  create  and  gather  data,  and  review 
and  store  the  information. 

Respondents:  Owners  or  operators  of 
electric  arc  furnaces  and  argon-oxygen 
decarburization  vessels. 

Estimated  No.  of  Respondents:  60. 

Estimated  No.  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  21,429. 

Frequency  of  Collection:  Initial 
notifications  and  reporting. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  DC  20460. 
and 
Mr.  Chris  Wolz,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street, 

NW.,  Washington,  DC  20503. 

Dated;  January  27. 1994. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-2440  Filed  2-2-94;  8:45  am] 
BILUNG  COOC  6SeO-SO-F 


[FRL-4S32-31 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 


cost  and  burden;  where  appropriate,  it 

includes  the  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  March  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  a  copy  of  this 
ICR.  contact  Sandy  Farmer  at  (202)  260- 
2740. 

SUPPLEMENTARY  INFORMATION: 
Oflice  of  Air  and  Radiation 

Title:  Information  Requirements  for 
Importation  of  Nonconforming  Vehicles. 
(EPA  ICR  No.  0010.07;  OMB  No.  2060- 
0095).  This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  Importers  of  nonconforming 
motor  vehicles  or  engines  for  resale 
must  provide  EPA  with  information 
sufficient  to  determine  whether  these 
vehicles/engines  have  been  brought  into 
conformity  with  Federal  requirements. 
The  information  required  includes: 
vehicle/engine  identification,  vehicle/ 
engine  emissions  test  results,  U.S. 
customs  entry  data,  and  importer/owner 
name  and  address,  together  with 
certification  that  all  the  information 
given  is  correct.  EPA  uses  this 
information  to  ensure  compliance  w  ith 
the  Clean  Air  Act. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  40  minutes  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information.  Public  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  75  hours  per 
respondent. 

Respondents:  Importers  of 
nonconforming  vehicles  or  engines  for 
resale 

Estimated  Number  of  Respondents: 
6808. 

Estimated  Total  Annual  Burden  on 
Respondents:  5800  hours. 

Frequency  of  Collection:  Upon 
importation  of  vehicle  of  engine. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (2136),  401  M  Street.  SW.. 
Washington,  DC  20460. 

and 

Troy  Hillier,  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street, 
NW.,  Washington,  DC  20530. 
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Dated-  lanuacy  27.  1984. 
Paul  Lapulay, 

Director.  Regulatory  Management  Division. 
IFR  Doc.  M-243»  Filed  2-2-»t;  a:4S  ami 

BiUJNG  CODE  t6«0-60-F 


[FRL-4833-2] 

Michigan;  Clean  Air  Act  Section  182(f) 
NO.  RACT  Examption  Petition 

agency:  United  States  EnvirooraeiUal 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  availability. 

SUMWAfrr:  The  USEPA  is  announcjng 
that  the  State  of  Michigan  h%s  filed  a 
petition  proposing  that  th*  southeast 
Michigan  moderate  ozone 
nonattamment  area  be  exempted  from 
the  requirement  to  Lmpiement  oxides  of 
nitrogen  (NOx)  Reasonably  Available 
Control  Technology  (RACT)  controls 
pursuant  to  section  )82(f)  ol  the  Clean 
Air  Act  (Act).  This  petition  is  available 
for  public  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Meyer,  Air  Toxics  and  Radiation 
Branch,  Regulation  Devdopmenf 
Section  (AT-18|).  United  Slates 
Environmentaf  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604.  f31Z) 
886-9401. 

SUPPLEMENTARY  INFORMATION:  On 
November  15,  1993  the  Michigan 
Department  of  Natural  Resources 
submitted  a  petition  profHwing  that  the 
;outheast  Michigan  moderate  ozone 
nonattainrfient  area  be  exempted  from 
the  requirement  to  implement  NCX 
RACT  controls  pursuant  to  section 
182(0  of  the  Act.  More  specifically,  this 
exemption  request  is  being  made 
according  to  provisions  cited  in  a 
USEPA  memorandinn  dated  September 
17.  1993  from  Michael  Shapiro,  to  the 
Regional  Offices.  The  exemption  request 
is  ba.'^d  on  monitoring  data  which 
demonstrates  that  the  ozone  standard 
has  been  attained  in  this  oonattainxnent 
area  for  the  past  3  years,  1991  through 
1993. 

Dated:  Ek-cember  30.  1993. 
Valdas  V.  A^uikus. 
Regional  Administraiar. 
iFR  Doc.  94-2442  Filed  2-2-94;  8:45  am) 
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(Ffar-4839-e) 

Change  in  Solicitation  Procedures 
Under  the  Small  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Environmental  Protection 
Agency. 


ACnONc  Notice. 


summary:  Title  VII  of  the  "Business 
Opportunity  Development  Act  of  198S" 
(Pub.  L.  100-656)  esUbli&hed  the  Small 
Business  Competitiveness 
Demonstration  Program  and  designated 
ten  (10)  agencies,  including  the 
Environmental  Protection  Agency 
(EPA),  to  conduct  the  program  over  a 
four  (4)  year  period  from  January  1. 
1989  to  December  31. 1992.  The  Small 
Business  Opportunity  Enhancement  Act 
of  1992  (Pub.  L  102-366)  extended  the 
demonstration  program  until  September 
30. 1996,  and  made  certain  changes  in 
the  procedures  far  operation  of  the 
demonstration  program. 

The  law  designated  four  (4)  industry 
groups  for  testing  whether  the 
competitive  capabihties  of  the  specified 
industry  groups  will  enahle  them  to 
compete  successfully  on  an  unrestricted 
basis.  The  four  (4)  industry  groups  are; 
Construction  (except  dredging); 
architectioal  and  engineering  {a&E) 
services  (including  surveying  and 
mapping):  refuse  systems  and  related 
services  (limited  to  trash/ garbage 
collection  service^,  and  non-nuclear 
ship  repair.  Under  the  program,  when  a 
participating  agency  does  not  meet  its 
small  business  participation  goal,  small 
business  set-asides  must  be  reinstated  in 
the  particiilar  industry  group.  If  small 
business  goals  are  achieved  in 
subsequent  quarters,  the  agency  may 
cancel  the  set-asides  and  return  to  full 
and  open  competition.  The  small 
business  goal  is  40  percent  of  the  total 
contract  dollars  awarded  for 
construction,  trash/garbage  collection 
services,  and  non-nuclear  ship  repair 
and  35  percent  of  the  total  contract 
dollars  awarded  for  architect -engineer 
services.  The  program  reserves  for 
emerging  small  businesses 
procurements  under  $25,000  for 
construction,  trash/ garbage  collection 
services,  and  non-nuclear  ship  repair, 
and  under  $504300  for  architect- 
engineer  services. 

This  notice  announces  modifications 
to  EPA's  solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  Agency's  performance 
during  the  period  from  fuly  1.  1992  to 
June  30,  1993.  Modifications  to 
solicitation  practices  are  set  forth  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  the  date  of  publication  of  this 
notice. 

EFFECnve  DATE:  This  notice  is  effective 

upon  publication  in  the  Federal 

Registei. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  N.  Chambers  at  (2{X2)  260-6028. 


SUPPt.EMBn7Mrr  MfOMUTIOM: 

Construction  Services  in  SIC  Codes 
1629, 1761,  and  1796 

1.  Procurements  over  $25,000  for 
these  SIC  codes  will  be  set  aside  for 
small  business  wben  there  is  a 
reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  exf)ectation  exists,  the 
procurements  will  be  conducted  on  an 
unrestricted  basis. 

2.  ArcMtecVEaginceF  Services  (All  PSC 
Codes  Under  the  DeautastratioB 
Program 

Procurements  over  $5€,00G  for  all 
architect-engineer  services  will  be  set 
aside  for  small  business  when  there  is 
a  reasonable  expectation  c4  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurements  will  be  conducted  on  an 
unrestricted  basis. 

Dated:  January  4.  1994. 
Betty  L.  Bailey. 

Director,  Office  of  Acquisition  Management. 
IFR  Doc.  94-2438  Filed  2-2-94;  8:45  ami 
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[FRL-4833-71 

Revision  of  the  Vermont  Nationat 
Pollutant  Discharge  Eriminatfon 
System  Program  To  Auttiorize  the 
Issuance  of  Generat  Permits 

AGBICV:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Approval  of  the 

National  Pollutant  Discharge 

Elimination  System  General  Permit 

Program  of  the  State  of  Vermont. 

summary:  On  August  26. 1993,  the 
Regional  Administrator  for  the 
Environmental  Protection  Agency 
(EPA),  Region  I,  approved  the  State  of 
Vermont's  National  Pollutant  Discharge 
Eliminatioa  System  (NPDES)  General 
Permit  Program.  On  April  22. 1993,  the 
Vermont  Agency  of  Natural  Resources 
(Vermont  ANR)  submitted  a  fjumal 
request  for  approval  to  revise  its  NPDES 
Permit  Program  to  authorize  the 
issuance  of  general  NPDES  permits. 
This  action  authorizes  the  State  of 
Vermont  to  issue  gen«al  permits  in  lieu 
of  individual  NPDES  pennits.  Based  on 
its  review  trf  Vermont's  legal  authority, 
EPA  determined  that  no  st^utory  or 
regulatory  changes  were  necessary  for 
the  State  to  administer  a  general  permit 
program.  EPA  has  thus  determined 
Vermont's  program  modiflcatioa  to  be 
non-substantiaL 

FOR  FURTHBt  INfORMATION  CONTACT: 
William  Wandle,  U.5.  Environmental 
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Protection  Agency,  Region  I  (WMN), 
John  F.  Kennedy  Federal  Building, 
Boston,  Massachusetts  02203,  (617) 
565-3585. 

SUPPlfMENTARY  INFORMATION: 

I.  Background 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
permits  to  regulate  the  discharge  of 
wastewater  which  results  from 
substantially  similar  operations,  are  of 
the  same  type  wastes,  require  the  same 
effluent  limitations  or  operating 
conditions,  require  similar  monitoring 
and  are  more  appropriately  controlled 
under  a  general  permit  rather  than  by 
individual  permits. 

Vermont  was  authorized  to  administer 
the  NPDES  program  on  March  11, 1974. 
As  previously  approved,  the  State's 
program  did  not  include  provisions  for 
the  issuance  of  general  permits.  A 
number  of  categories  of  discharges  can 
be  appropriately  regulated  by  general 
permits.  For  these  reasons,  the  Vermont 
ANR  requested  a  revision  of  the  State's 
NPDES  program  to  provide  for  the 
issuance  of  general  permits.  The 
categories  proposed  for  coverage  under 
the  general  permit  program  include: 
Storm  water  discharges,  non-contact 
cooling  water,  non-pollution  discharges 
and  classes  of  discharges  where 
individual  permits  for  such  a  class 
would  be  substantially  similar. 

Each  general  permit  will  be  subject  to 
EPA  review  and  approval  as  provided 
by  40  CFR  123.44.  Public  notice  and 
opportunity  to  request  a  hearing  is  also 
provided  for  each  general  permit. 


n.  Diacussioa 

The  State  of  Vermont  submitted  in 
support  of  its  request  a  program 
description,  an  Amendment  to  the 
Memorandum  of  Agreement,  and  copies 
of  the  relevant  statutes  and  regulations 
for  implementing  the  program.  In 
addition,  the  State  submitted  a 
statement,  dated  November  20, 1992,  by 
the  Attorney  General  certifying,  with 
appropriate  citations  to  the  statutes  and 
regulations,  that  the  State  has  adequate 
legal  authority  to  administer  the  general 
permit  program  as  required  by  40  CFR 
123.23(c).  The  program  description 
supplementing  the  original  application 
for  the  NPDES  program  authority  to 
administer  the  general  permit  program 
includes  the  authority  to  perform  each 
of  the  activities  set  forth  in  40  CFR 
122.28.  The  Amendment  to  the 
Memorandum  of  Agreement  between 
the  State  of  Vermont  ANR  and  EPA, 
Region  I  designates  the  procedures 
through  which  general  permits  will  be 
issued  and  administered  by  the  State. 
Based  upon  Vermont's  program 
description  and  u|X)n  its  experience  in 
administering  an  approved  NPDES 
program,  EPA  has  concluded  that  the 
State  will  have  the  necessary  procedures 
and  resources  to  administer  the  general 
permit  program. 

m.  Federal  Register  Notice  of  Approval 
of  State  NPDES  Programs  or 
Modifications 

Today's  Federal  Register  notice 
announces  the  approval  of  Vermont's 
authority  to  issue  general  permits.  EPA 
provides  Federal  Register  notice  of 

State  NPDES  Program  Status 

12/03«3 


actions  by  the  Agency  approving  or 
modifying  a  State  NPDES  program.  The 
following  table  provides  the  public  with 
a  current  hsting  of  the  status  of  NPDES 
permitting  authority  throughout  the 
country. 

rV.  Review  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act 

The  Offlce  of  Management  and  Budget 
has  exempted  this  rule  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  section  8fb)  of  that  Order. 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  I  certify  that  this  State  General 
Permit  Program  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  Approval  of 
the  Vermont  NPDES  State  General 
Permit  Program  establishes  no  new 
substantive  requirements,  nor  does  it 
alter  the  regulatory  control  over  any 
industrial  category.  Approval  of  the 
Vermont  NPDES  State  General  Permits 
Program  merely  provides  a  simplified 
administrative  process. 

Dated:  January  25, 1994. 
Patrida  L.  MaaiMy. 
Acting  Regional  Administrator. 


Approved 
State  NPOES 
permit  pro- 
gram 

Approved  to 
regulate  Fed- 
eral (adities 

Approved 
State 

■  IM-*,  ,,   Mil,. i 

preireauiMm 
program 

A()proved  gen- 
eral perrnts 
program 

Alabama  „„      ^ .._. 

Artcansaa _ 

Calitomte 

Colorado  __   _    

Connecticul — __ 

n«tiMi^9            

10/19/79 
11/01/86 
06/14/73 
03C7/75 
09/26/73 
04A)1/74 
06/28/74 
11/28/74 
1<y23/77 
01A)1/75 
08/10/78 
06/28/74 
09/30/83 
09rt)5/74 
10/17/73 
06/30/74 
06«)1/74 
10«0/74 
06/10/74 
06^2/74 
09n9/76 

10/19/79 
11/01/86 
OS/06/78 

01^09/89 

12^08«0 
06/01/79 
09C0/79 
12A)9/78 

oen<v78 

06^8/86 
09/3Q«3 
11/10«7 
12A)9/78 

^2mm 

Q1/28«3 
06/26/79 
06/23«1 
11/02/79 
08«1/78 

10/19/79 
11/01/86 
09/22/89 

06A)3/81 

03^2/81 
08/12/83 

06/03/81 

09/30/83 
09/30/85 
06/07/83* 
07/16/79 
06/13/82 
06A)3/81 

09/07/84 

06/26/91 
11A)1/86 
09/22/89 
03A)4/83 
03/10«2 
10/23/92 

Georgia _ _ __ _ 

Hawai      _.    .- _   

niirwis  - — „_.„„.— „.„.........■„...._ ____.„ 

mdteia 

Iowa 

n^uy^m                          

01/28«1 
09/3Qi/91 
01/04/84 

08/12/92 
•11/24/93 

Kentucky  _ _ 

Maryland 

I»«ch*gan_._    _ .   ._      ._  ..       ^ 

Minnesota      

MississtDrt  14.1 ..  11 .11 - 

09/30/83 
0900/91 
11/29/93 
12/1 5«7 
09/27/91 

Mtosourt _    _..      ._  .. 

12/12/85 

Montana - n 

04/29/83 

hUbnakt 

^4e/ada _..    

07/20/89 
07/27/92 
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Approved 
State  NPDES 
permit  pro- 
gram 


Approved  to 
regulate  Fed- 
eral facilities 


Approved 

State 

pretreatment 

prograrrl 


Approved  gerv 

eral  permits 

program 


t4ew  Jersey 

New  YorV  

North  Carolina 

Nortti  Dakota 

Ohio  

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee  

Utah  

Vermont  

Virgin  Islands  

Virginia  

Washington 

West  Virginia 

Wisconsin „_„. 

Wyomir^g  


TOTALS 


04/13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
09/17/84 
06/10/75 
12/28/77 
07/07/87 
03/11/74 
06/30/76 
03/31/75 
11/14/73 
05/10/82 
02/04/74 
01/30/75 


04/13/82 
06/13/80 
09/28/84 
01/22/90 
01/28/83 
03A)2/79 
06/30/78 
09/17/84 
09/26/80 
09/30/86 
07/07/87 


02/09/82 

05/10/82 
11/26/79 
05/18/81 


39 


34 


04/13/82 

06/14/82 

07/27/83 
03/12/81 

09/17/84 
04/09/82 
08/10/83 
07/07/87 
03/16/82 

04/14/89 
09/30/86 
05/10/82 
12/24/80 


27 


04/13/82 
10/15/92 
09/06/91 
01/22/90 
08/17/92 
02/23/82 
08/02/91 
09/17/84 
09/03/92 
04/18/91 
07/07/87 
t- 08/26/93 

06/20/91 
09/26/89 
05/10/82 
12/19/86 
09/24/91 


38 


Number  of  Fully  Authorized  Programs  (Federal  Facilities.  Pretreatment,  General  Permits)  -  25 
•  New. 
"This  Actioa 


IFR  Doc.  94-2436  Filed  2-2-94;  8.45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  27,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OKW  Number:  3060-0157. 

Title:  Section  73.99,  Presunrise 
Service  Authorization  (PSRA)  and 
Postsunset  Service  Authorization 
(PSSA). 

Action:  Extension  of  a  currently 
approved  collection. 


Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  360 
responses;  .25  hours  average  burden  per 
response;  90  hours  total  annual  burden. 

Needs  and  Uses:  Section  73.99(e) 
requires  the  licensee  of  an  AM  broadcast 
station  intending  to  operate  with  a 
presunrise  or  postsunset  service 
authorization  to  submit  by  letter  the 
licensee's  name,  call  letters,  location, 
the  intended  service,  and  a  description 
of  the  method  whereby  any  necessary 
power  reduction  will  be  achieved.  Upon 
submission  of  this  information, 
operation  may  begin  without  further 
authority.  The  letter  is  used  by  FCC  staff 
to  maintain  complete  technical 
information  about  the  station  to  ensure 
that  the  licensee  is  in  full  compliance 
with  the  Commission's  rules  and  will 
not  cause  interference  to  other  stations.. 

0^a  Number:  3060-0240. 

Title:  Section  74.651.  Equipment 
Changes. 

Action:  Extension  of  a  cxirrently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  24 
responses;  1  hour  average  burden  per 
response;  24  hours  total  annual  burden. 

Needs  and  Uses:  Section  74.651(b) 
requires  licensees  of  TV  auxiliary 
broadca.st  stations  to  notify  the  FCC  in 


writing  of  equipment  changes  which 
may  be  made  at  licensee's  discretion 
without  use  of  a  formal  application 
form.  The  data  is  used  by  FCC  staff  to 
maintain  complete  technical  records 
regarding  a  licensee's  facilities. 

OMB  Number:  3060-0241. 

Title:  Section  74.633,  Temporary 
Authorization. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  60 
responses;  2  hours  average  burden  per 
response;  120  hours  total  annual 
burden. 

Needs  and  Uses:  Section  74.633 
requires  that  licensees  of  television 
auxiliary  broadcast  stations  submit  an 
informal  request  for  special  temporary 
authority  to  operate  that  station  on  a 
temporary  basis  under  certain 
circumstances.  The  data  is  used  by  FCC 
staff  to  ensure  that  interference  will  not 
be  caused  to  other  established  stations. 

OMB  Number:  3060-0242. 

Title:  Section  74.604,  Interference 
Avoidance. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 
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Estimated  Annual  Burden:  1 
response;  1  hour  average  burden  per 
response;  1  hour  total  annual  burden. 

Needs  and  Uses:  Licensees  assigned  a 
common  channel  for  TV  pickup,  TV 
studio  transmitter  link,  or  TV  relay 
purposes  in  the  same  area,  where 
simultaneous  operation  is 
tontemplated,  shall  take  such  steps  as 
may  be  necessary  to  avoid  mutual 
interference.  Section  74.604  requires 
that  the  Commission  be  notified  if  a 
mutual  agreement  to  avoid  interference 
cannot  be  reached.  The  data  is  used  by 
FCC  staff  to  take  such  actions  as  may  be 
necessary  to  assure  an  equitable 
distribution  of  available  frequencies, 
thereby  preventing  mutual  interference. 

OMB  Numt>er:  3060-0474. 

TWe:  Section  74.1263,  Time  of 
Operation. 

Action:  Extension  of  a  currently 
approved  collection. 

respondents:  Businesses  or  other  for- 
profit  (including  small  businesses. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  75 
responses;  .50  hours  average  burden  per 
response;  38  hours  total  annual  burden. 

Needs  and  Uses:  Section  74.1263(c) 
requires  licensees  of  FM  translator  or 
booster  stations  to  notify  the 
Commission  of  its  intent  to  discontinue 
operations  for  30  or  more  consecutive 
days.  In  addition,  licensees  must  notify 
the  Commission  within  48  hours  of  the 
stations'  return  to  operation.  Section 
74.1263(d)  requires  FM  translator  or 
booster  station  licensees  to  notify  the 
Commission  of  its  intent  to  permaLnently 
discontinue  operations  and  to  forward 
the  station  license  to  the  FCC  for 
cancellation.  The  data  is  used  by  FCC 
staff  to  keep  records  up-to-date.  These 
notifications  inform  FCC  staff  that 
frequencies  are  not  being  used  for  a 
specified  amount  of  time  and  that 
frequencies  have  become  available  for 
other  users. 

Federal  Commur.ications  Cominission. 
William  F.  Caton, 
AiUng  Secretary. 

[FR  Doc.  94-2404  Filed  2-2-94;  8  45  am) 
ULUNO  cooe  cns-oi-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 


Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  license  are  requested  to 

contact  the  Office  of  Freight  Forwarders, 

Federal  Maritime  Commission, 

Washington,  DC  20573. 

Loba  Corp.,  3200  NW  77th  Court, 
Miami,  FL  33122.  Officers:  Juan 
Ramon  Poll,  President,  Demetrio  Pina, 
Vice  President.  Vibna  Pina,  Secretary, 
Raul  Cabrera,  Treasurer 

Sterling  hitemational  Forwarders,  Inc., 
1716  NW  82nd  Ave..  Miami.  FL 
33126.  Officers:  Aurelia  Sierra, 
PresidentySecretary,  Reynaldo  Borges. 
Treasurer,  Miguel  Turbay,  Registered 
Agent 

Perfectransport.  Inc.,  22  Bonnie  Lane, 
Colonia.  NJ  07067.  Officer:  Astrid 
Fisco-Heinlein,  President/CEO 

International  Transport  Services  Inc.,  20 
Lafayette  Place,  Kenilworth,  NJ  07033. 
Officers:  Yaron  Nagrin,  PresidentV 
Treasurer,  Tamar  Nagrin,  Vice 
President/ Secretary 

Mary  Ocean  International  Freight,  2644 
W.  Pico  Blvd.,  Los  Angeles,  CA 
90006.  Jorge  L.  Rojas,  Sole  Proprietor 

Olympic  International  Freight 
Forwarders,  Inc.,  4411  NW  74th  Ave.. 
Miami.  FL  33166.  Officers:  Teresa 
Guzman,  President,  Jose  L.  Guzman, 
Stockholder,  Rodrigo  Guzman,  Vice 
President 

Maritime  Terminal,  Inc.,  Whalers' 
Wharf,  New  Bedford,  MA  02740. 
Officers:  David  Wechsler,  President, 
Richard  Gwinn,  Director/Stockholder, 
Frederick  P.  McBrier,  Vice  President/ 
Director/Stockh. 

Oilfield  Supply  and  Service  Company, 
6741  Satsuma  Drive,  Houston,  TX 
77041.  Officers:  Eleonora  G.  Lucas, 
President,  Edward  D.  Quinn,  Vice 
President 

Cheetah  Express  Freight  Forwarding. 
20336  N.W.  55th  Court.  Miami,  FL 
33054.  Lucia  Akala,  Sole  Proprietor 

By  the  Federal  Maritime  Commission. 

Dated:  January  28, 1994. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  94-2372  Filed  2-2-94;  8:45  am) 

BILUNO  COOE  «730-01-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 


License  Number  3350 

Name:  Puget  Sound  Warehousing,  Inc. 

Address.  P.O.  Box  1375,  Tacoma.  WA 

98401 
Date  Revoked:  December  2.  1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3667 
Name:  Atlant  (USA),  hic. 
Address:  1609  S.  Bentley  Ave..  #4,  Los 

Angeles,  CA  90025 
Date  Revoked:  December  10, 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3339 
Name:  ASL  Forwarding,  Inc. 
Address:  114  E.  32nd  Street,  Ste.  703, 

New  York,  NY  10016 
Date  Revoked:  December  10, 1993 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  1862 
Name:  Merit  Brokerage  Co.,  Inc. 
Address:  2950  Los  Feliz  Blvd.,  Ste.  105, 

Los  Angeles,  CA  90039 
Date  Revoked.  December  31,  1993 
Reason:  Surrendered  license 

voluntarily. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

IFR  Doc.  94-2414  Filed  2-2-94;  8;45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Sut>mitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  New  collection; 
Title  of  Information  Collection: 
Evaluation  of  the  Medicare  Case 
Management  Demonstration;  Fonv  No.: 
HCFA-161;  Use:  To  assess  the  impart  of 
case  management  for  patients  with  high 
cost  conditions  on  quality  of  care, 
satisfaction  with  care,  and  use  and  cost 
of  services  not  covered  by  Medicare; 
Frequency:  One  time;  Respondents: 
Individuals  or  households;  Estimated 
Number  of  Responses:  1,800;  Average 
Hours  Per  Response:  .28;  Total 
Estimated  Burden  Hours:  504. 
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2.  Type  of  Request:  New  Collection; 
Title  of  Information  Collection: 
Evaluation  of  the  Medicaid  Uninsured 
Demonstrations;  Form  No.:  HCFA-R- 
160;  t/se:  Telephone  surveys  of 
individual  purchasers  and  employers 
offering  the  demonstration  insvu-ance 
package  and  comparison  group 
members.  Surveys  will  collect 
information  on  demographic 
characteristics,  prior  insurance 
coverage,  health  status,  access  to  care, 
and  use  of  services,  as  well  as.  employer 
reasons  for  participating  and  their 
experience  with  the  demonstration; 
Frequency:  Annually;  Respondents: 
Individuals  or  households;  Estimated 
Number  of  Responses:  Individuals 
(2.002).  Employers  (196);  /Average  Hours 
Per  Response:  Individuals  (.42). 
Employers  (.25);  Total  Estimated 
Burden  Hours:  1.508. 

3.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Internal 
Revenue  Service  (IRS),  Social  Security 
Administration  (SSA).  and  HCFA  Data 
Match;  Form  No.:  HCFA-R-137;  Use: 
Employers  identiHed  through  a  match  of 
IRS,  SSA.  and  Medicare  records  will  be 
contacted  concerning  group  health  plan 
coverage  of  identiHed  individuals  to 
ensure  compliance  with  Medicare 
Secondary  Payor  provisions;  Frequency: 
Annually;  Respondents:  Nonprofit 
organizations,  Federal  agencies  or 
employees,  businesses  or  other  for 
profit;  Estimated  Number  of  Responses: 
423.095;  Average  Hours  Per  Response: 
5.8560843;  Total  Estimated  Burden 
Hours:  2,477,680. 

4.  Type  o//?equest;  Extension;  Title  of 
Information  Collection:  Analysis  of 
Malpractice  Premium  Data;  Form  No.: 
HCFA-R-143;  Use:  Survey  of  physician 
owned  medical  liability  insurers  for  use 
in  computing  the  input  component  of 
the  physician  liability  component  of  the 
Geographic  Practice  Cost  Index  and  the 
Medicare  Economic  Index;  Frequency: 
Annually;  Respondents:  State  or  local 
governments.  Small  businesses  or 
organizations.  Nonprofit  organizations; 
Estimated  Number  of  Responses: 
Reporting  (544).  Recordkeeping  (68); 
Average  Hours  Per  Response:  Reporting 
(.25).  Recordkeeping  (1);  Total 
Estimated  Burden  Hours:  204. 

5.  r>73e  o/flequest.  Reinstatement; 
Title  of  Information  Collection: 
Emergency  &  Foreign  Hospital 
Services — Beneficiary  Statement  in 
Canadian  Travel  Claims;  Form  No.: 
HCFA-R-96;  Use:  In  Canadian  travel 
claims,  a  statement  is  required  from  the 
beneficiary  indicating  point  of  entry 
into  Canada;  route  being  traveled  at  time 
of  emergency,  and  an  explanation  of  any 
deviation  from  intended  route  or 
nonroutine  stopover.  The  intermediary 


uses  this  information  to  determine  if  the 
beneficiary  was  traveling  between 
Alaska  and  another  State  through 
Canada  by  the  most  direct  route  without 
imreasonable  delay  to  acquire  medical 
care  and  thus,  entitled  to  benefits; 
Frequency:  On  occasion;  Respondents: 
Individuals  or  households;  Estimated 
Number  of  Responses:  1,700;  Average 
Hours  Per  Response:  .25;  Total 
Estimated  Burden  Hours:  425. 
(recordkeeping). 

6.  Type  o//?eques(;  Revision;  Title  of 
Information  Collection:  Survey  Report 
Form;  Form  No.:  HCFA-1557;  Use:  This 
survey  form  is  an  instrument  used  by 
the  State  agency  to  record  data  collected 
in  order  to  determine  compliance  with 
Clinical  Laboratory  Improvement 
Amendments.  This  information  is 
needed  for  laboratory  certification  and 
recertification;  Frequency:  Biennially; 
Respondents:  State  or  local 
governments.  Businesses  or  other  for 
profit.  Federal  agencies  or  employees. 
Small  businesses  or  organizations; 
Estimated  Number  of  Responses: 
31,200;  Average  Hours  Per  Response: 
.54;  Total  Estimated  Burden  Hours: 
16,848.  (recordkeeping). 

7.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Medicaid 
Management  Information  System 
(MMIS);  Fomj  No.:  HCFA-R-4;  Use: 
The  MMIS  is  a  State  operated,  federally 
mandated,  computer  system  used  for 
automated  Medicaid  claims  processing 
and  information  retrieval  for  program 
management.  Data  elements  represent 
the  federally  imposed  recordkeeping 
requirements  of  MMIS;  Frequency: 
Annually;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  48;  Average  Hours  Per 
Response:  45,965;  Total  Estimated 
Burden  Hours:  2,206,320. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  room  3001, 
Washington.  DC  20503. 

Dated:  January  26. 1994. 
John  A.  Streb, 

Director,  Management  Planning  and  Analysis 
Staff.  Office  of  Budget  and  Administration, 
Health  Care  Financing  Administration. 
(FR  Doc.  94-2425  Filed  2-2-94;  8:45  am] 
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National  Institutes  of  Health 

National  Canc«r  Institute;  Meeting  of 
the  Cancer  Biology-Immunology 
Contracts  Review  Committee 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Biology-Immunology 
Contracts  Review  Committee,  National 
Cancer  Institute,  National  Institutes  of 
Health,  on  February  25, 1994,  at  the 
Executive  Plaza  North  Building, 
Conference  room  G,  6130  Executive 
Boulevard,  Rockville,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  February  25  from  8:30  am  to 
9:30  am  to  discuss  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available.  In  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  February  25  from  9:30  am  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  contract 
proposals.  These  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North 
Building,  room  630E,  National  Institutes 
of  Health,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892-9003,  (301) 
496-5708,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Dr.  Lalita  D.  Palekar,  Scientific 
Review  Administrator,  Cancer  Biology- 
Immunology  Contracts  Review 
Committee,  9000  Rockville  Pike,  room 
609,  Bethesda,  Maryland  20892-9003, 
(301)  496-7575,  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Alma  O.  Carter,  (301)  496- 
7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research:  93.397.  Cancer  Centers 
Support:  93.398.  Cancer  Research  Manpower. 
93.399.  Cancer  Control.) 
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Dated:  )anuary  27, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-2454  Filed  2-2-94;  8:45  am) 
BILUNQ  CODE  4140-01-M 


National  Cancer  Institute;  Meetings  of 
the  National  Cancer  Advisory  Board 
and  its  Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  February  22-23, 
1994.  The  full  Board  will  meet  in 
Conference  Room  10,  6th  Floor, 
Building  31C,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892.  Meetings  of  the 
Subcommittees  of  the  Board  will  be 
held  at  the  times  and  places  listed 
below.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  O^ice, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  room  630,  9000  Rockville  Pike. 
Bethesda,  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank.  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Acting  Executive  Secretary:  Dr.  Marvin 
Kalt,  Executive  Plaza  North,  room  600A. 
Bethesda.  MD  20892;  (301)  496-5147. 

Dates  of  Meeting:  February  22-23. 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  10. 


Open:  February  22 — 8  a.m.  to 
approximately  12  noon. 

Agenda:  Report  on  activities  of  the 
President's  Cancer  Panel:  the  Director's 
Report  on  the  National  Cancer  Institute;  and 
Scientific  Presentations. 

Closed:  February  22 — 3  p.m.  to  recess. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications. 

Open:  February  23 — 8  a.m.  to  adjournment. 

Agenda:  Policy  and  Scientific 
Presentations,  Subcommittee  Reports;  and 
New  Business. 

Name  of  Committee:  Subconunittee  on 
Planning  and  Budget. 

Executive  Secretary:  Ms.  Cherie  Nichols, 
Building  31,  room  11A19.  Bethesda,  MD 
20892;  (301)  496-5515. 

Date  of  Meeting:  February  22, 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Rooms. 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  High  Impact/ 
Substantial  Grant  Applications. 

Name  of  Committee:  Subcommittee  on 
Minority  Health,  Research  and  Training. 

Executive  Secretaries: 
Dr.  Lemuel  Evans,  Executive  Plaza  North. 

room  620C.  Bethesda.  MD  20892;  (301) 

496-7344. 
Dr.  Vincent  Cairoli.  Executive  Plaza  North, 

room  520.  Bethesda,  MD  20892;  (301)  496- 

8580. 

Date  of  Meeting:  February  22, 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  9. 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  issues  related  to 
minority  research  and  training. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  room  300.  Bethesda, 
MD  20892:  (301)  496-8537. 

Date  of  Meeting:  February  22, 1994. 

Place  of  Meeting:  Building  3lC,  Conference 
9. 

Open:  2  p.m. — 3  p.m. 

Agenda:  A  report  on  the  status  and  use  of 
the  Cancer  Centers  Program  Database. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis  and  the 
Subcommittee  on  Women's  Health  and 
Cancer. 

Executive  Secretariers: 
Dr.  Richard  Adamson.  Building  31,  room 

11A03,  Bethesda.  MD  20892;  (301)  496- 

6618. 
Ms.  Iris  Schneider,  Building  31,  room  11A48. 

Bethesda,  MD  20892:  (301)  496-5534. 

Date  o/ Meeting;  February  22, 1994. 

Place  of  Meeting:  Building  3lC,  Conference 
8. 

Open:  5  p.m.  until  6:30  p.m. 

Agenda:  To  discuss  the  Long  Island  Breast 
Cancer  Study. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  (93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower: 
93.399,  Cancer  Control.) 


Dated:  )anuary  27, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-2455  Filed  2-2-94;  8:45  am) 
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National  Cancer  Institute;  Meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers,  National  Cancer  Institute, 
February  28, 1994.  The  meeting  will  be 
held  in  Building  3lC,  Conference  Room 
9,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until  adjournment 
for  program  review  and  concept  review 
of  proposed  research  projects. 
Attendance  by  the  public  vdll  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Mrs.  Sandra  Carter  at 
301-496-4345  in  advance  of  the 
meeting. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630,  6130  Executive 
Boulevard,  Rockville,  Maryland  20892 
(301-496-5708)  will  provide  summary' 
minutes  of  the  meeting  and  roster  of 
committee  members. 

Dr.  Ihor  ].  Masnyk,  Deputy  Director. 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers,  National  Cancer  Institute. 
Building  31,  room  3A03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301-496-3251)  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control.) 

Dated:  )anuary  27. 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-2456  Filed  2-2-94;  8:45  am) 

BiLUNO  CODE  4140-01-M 


National  institute  of  Dental  Research; 
Meeting  of  National  Institute  of  Dental 
Research  Special  Grants  Review 
Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
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the  NIDR  Special  Grants  Review 
Committee.  National  Institute  of  Dental 
Research.  February  22-24.  1994.  st  tbe 
Hyatt  Regency  Betbesda.  One  Betbeada 
Metro  Center,  Bethesda,  Maryland 
20814.  The  meeting  will  be  open  to  the 
public  from  8:30  to  9  a.m.  on  February 

22  for  generai  discussions.  Attendance 
by  the  pobbc  is  limited  to  space 
available,  individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contract  Dr.  William  Gartland  (301/594- 
7632)  in  advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5.  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  the  meeting  will  be 
closed  to  the  public  on  February  22  and 

23  from  9  a.m.  to  recess,  and  on 
February  24  from  9  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  William  Gartland.  Scientific 
Review  Administrator.  NIDR  Special 
Grants  Review  Committee.  NIH. 
Westwood  Building,  room  519. 
Bethesda.  MD  20892.  (telephone  301/ 
594-7632)  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members  and  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Pragram  No.  93.121.  DentaJ  Research 
Institute,  National  Institutes  of  Health.) 

Dated:  January  30. 1994. 
Susan  IC  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-2453  Filed  2-2-94;  8:45  am) 

8ILLIN6  COOC  41M.0V-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  Board  of  Scientifk: 
Counselors 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK). 
February  23. 1994,  National  Institutes  of 
Health,  1550  East  Indian  School  Road, 
Phoenix,  Arizona  85014.  This  meeting 
will  be  open  to  the  public  on  February 
23  from  8:30  a.m.  to  10  a.m.  and  10:30 
am.  to  12:30  pjn.  The  open  portion  of 


the  meeting  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sea  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
on  February  23  firom  10  a.m.  to  10:30 
a.m.  and  from  12:30  p.m.  to 
adfoumment  for  the  review,  discussion 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NIDDK.  including  consideration  of 
personnel  qualification  and 
performance,  the  competence  of 
individual  investigations,  and  similar 
items,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meeting  and  rosters 
of  the  members  will  be  provided  by  the 
Committee  Management  Office. 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases,  Building 
31.  room  9A19.  Bethesda,  Maryland 
20892.  For  any  further  information,  and 
for  individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Allen  Spiegel,  Scientific 
Review  Administrator.  Board  of 
Scientific  Counselors,  National 
Institutes  of  Health.  Building  10.  room 
9N-222,  Bethesda.  Maryland  20892, 
(301)  496-4128,  two  weeks  prior  to  the 
meeting  date. 

(Catalog  of  Federal  Assistance  Program  No. 
93.847-849,  Diabetes,  Endocrine  and 
Metabolic  Diseases:  Digestive  Diseases  and 
Nutrition:  and  Kidney  Diseases.  Urology  and 
Hematolgy  Research.  National  Institutes  of 
Health.) 

Dated:  January  27, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc  94-2458  Fiied  2-2-94;  8:45  am] 

BILUMO  COOC  •«4».«t-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meetings  of  Subcommitlses  B,  C,  and 
D  of  ttie  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Grants 
Reviefw  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  meetings  of 
Subcommittees  B.  C,  and  D  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Grants  Review 
Committee.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Disease  (NIDDK). 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
at  the  beginning  of  the  first  session  of 
the  first  day  of  tiie  meetings.  Attendance 
by  the  public  will  be  limited  to  space 


available.  Notice  of  the  meeting  rooms 
will  be  posted  in  the  hotel  lobby. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  ia  accordance 
with  the  provisions  set  torth  in  sees. 
552b(c)(4)  and  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winnie  Martinez,  Committee 
Management  Officer.  National  Institutes 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institute  of  Heahh. 
Building  31.  room  9A19,  Bethesda. 
Maryland  20892.  301-496-6917,  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Scientific  Review  Administrators 
indicated. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrators  at  least  two  weeks  prior 
to  the  meeting  date. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grants 
Review  Committee.  Subcommittee  B. 

Scientific  Review  Administrator  Michael 
W.  Edwards,  Ph.D.,  Westwood  Building, 
room  607,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  Phone:  301-594- 
9300. 

Dofes  of  Meeting:  March  10-11. 1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

Open:  March  10,  7:00  p.m. — 7:15  p.m.; 
March  11.  7:45  a.m. — 8.00  a.m. 

C/osed:  March  10. 7:15  p.m. — recess: 
March  11,  8:00  a.m. — adjournment. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grants 
Review  Committee.  Subcommittee  C 

Scientific  Revien-  Administrator:  DanieJ 
Matsumoto,  Westwood  Building,  room  604, 
National  Institutes  of  Health,  Betitesda. 
Maryland  20892,  Phone:  301-594-7587. 

Dates  of  Meeting:  March  3-4, 1994. 

Place  of  Meeting:  Holiday  Irni  Crown  Plaza. 
1750  Rockville  Pike.  Rockville,  Maryland 
20852. 

Open:  March  3,  8:30  a.m.— 9:00  ajn.; 
March  4,  8J0  ajn.— 9:00  ajn. 

Closed:  March  3,  9:00  a.m.— recess;  March 
4,  9:00  a.m. — adjaumment 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Sfwcial  Grairts 
Review  Committee,  Subrx>mmittee  D. 
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Scientific  Review  Administrator:  Ann  A. 
Hagan,  Westwood  Building,  room  604, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Phone:  301-594-7575. 

Dates  of  Meeting:  March  4, 1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

Open:  March  4,  8:00  a.m. — 8:15  a.m. 

Closed:  March  4, 8:15  a.m. — adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  January  27, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  94-2459  Filed  2-2-94;  8:45  am) 

BILUNO  CODE  4140-01-M 


National  Institute  of  Nursing  Research; 
Meeting:  Nursing  Science  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Nursing  Science  Review  Committee, 
National  Institute  of  Nursing  Research. 
February  24-25. 1994.  HoHday  Inn 
Bethesda,  Gallery  Room,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  February  24  firom  8:30  a.m.  to 
10  a.m.  Agenda  items  to  be  discussed 
will  include  a  Report  from  the  Director, 
NINR,  an  Administrative  Report  by  the 
Scientific  Review  Administrator,  and 
consideration  of  future  meeting  dates. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.  Code  and  section 
10(d)  of  Public  Law  92^63,  the  meeting 
will  be  closed  to  the  public  on  February 
24  from  10  a.m.  to  adjournment  on 
February  25  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez.  301-594- 
7865.  in  advance  of  the  meeting. 

Dr.  Mary  Stephens-Frazier,  Scientific 
Review  Administrator,  Nursing  Science 
Review  Section.  National  Institute  of 
Nursing  Research.  National  Institutes  of 
Health,  Westwood  Building,  room  740, 


Bethesda.  Maryland  20892.  301-594- 
7865.  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health.) 

Dated:  January  27, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-2461  Filed  2-2-94;  8:45  am] 

BILUNO  CODE  4140-01-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behaviorial 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  vdll  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6).  title 
5.  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
tfie  discussions  could  reveal 
confidential  trade  secrets  on  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  telephone  301-594-7265.  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Small  Business 
Innovation  Research  Program 
Applications 

Scientific  Review  Administrator:  Dr. 

Keith  Murray  (301)  594-7145 
Date  of  Meeting:  March  17-18, 1994 
Place  of  Meeting:  Holiday  Inn.  Chevy 

Chase,  MD 
Time  of  Meeting:  9  a.m. 

Meetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator  Dr, 
Joseph  Kimm  (301)  594-7257 

Date  of  Meeting:  March  24, 1994 

Place  of  Meeting:  Barcelo  Washington 
Hotel.  DC 

Time  of  Meeting:  9  a.m. 

Scientific  Review  Administrator:  Dr. 

Peggy  McCardle  (301)  594-7293 
Date  of  Meeting:  February  22.  1994 


Place  of  Meeting:  Westwood  Bldg.  rm 

305.  NIH.  Bethesda.  MD 
Time  of  Meeting:  1  p.m. 

(Catalog  of  Federal  Assistance  Program  Nos. 
93.306,  93.333,  93.337,  93.393-93.396, 
93.837-93.844,  93.846-93.878,  93.892, 
93.893,  National  Institutes  of  Health,  HHS) 

Dated:  January  27, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-2457  Filed  2-2-94;  8:45  am] 
BdUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463. 
Notice  is  here  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b{c)(4)  and  552b(c)(6), 
title  5.  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265.  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Small  business 
Innovation  Research  Program 
Applications 

Scientific  Review  Administrator:  Dr.  Bob 

Weller  (301)  594-7340 
Date  of  Meeting:  March  4-5,  1994 
Place  of  Meeting:  Hyatt  Regency, 

Bethesda,  MD 
Time  of  Meeting:  8  a.m. 

Meetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 

Lillian  Pubols  (301)  594-7325 
Date  of  Meeting:  February  25,  1994 
Place  of  Meeting:  Westwood  Bldg, 

Rm306A,  NIH,  Bethesda,  MD 

(Telephone  Conference) 
Time  of  Meeting:  11  a.m. 
Scientific  Review  Administrator:  Dr.  Bob 

Weller  (301)  594-7340 
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Date  of  Meeting:  April  15. 1994 
Place  of  Meeting:  Holiday  Imi.  Chevy 

Chase,  MD 
Time  of  Meeting:  8  ajn. 

(Catalog  of  Federal  Domestic  AssisUDoe 
PrograJTi  No*.  93  JOS.  93.333.  93.337.  93.393- 
93.396.  93.537-93.844.  g3.M6-93.ft78. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  JaDuary  27. 1994. 
Susan  K.  Feldmaa, 
Comminee  Management  Officec  NIH. 
IFR  Doc.  94-2460  Filed  2-2-94;  8:45  ami 

BILUMO  CODE  4140-01-M 


Substance  Abuse  end  Mental  Health 
Services  Admlmstration 

Current  List  or  Laboratories  Wtiioh 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  FedersI 
Agertcies  and  Laboratories  That  Have 
Withdrawn  From  tite  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACnON:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
workplace  Drug  Testing  Programs  (53 
FR  11979. 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  %irithdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  aiul 
will  be  omitted  fit)m  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs.  Room  13-A-54,  5600  Fishers 
Lane,  Rockville.  Maryland  20857;  Tel.: 
(301) 443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  die  Guidehnes. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 


Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  nrine  drug  testing  for  Federal 
agencies.  To  become  certified  on 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  whicn  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certificatian  frtnn  SAMHSA. 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimimi  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc..  624 
Grassmere  Park  Road,  Suite  21 ,  Nashville, 
TN  37211,  615-331-5300 

Alattama  Reference  Laboratories,  Inc.,  543 
South  Hull  SU«et,  Montgomery,  AL  36103. 
800-541-4931/205-263-5745 

Allied  Qinical  Laboratories,  201  Plaza 
Boulevard,  Hurst.  TX  76053.  817-282- 
2257  « 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Drive,  Chantilly,  VA  22021, 
703-W2-6900 

Associated  Pathologists  Laboratories,  Inc.. 
4230  South  Bumham  Avenue,  Suite  250, 
Las  Vegas,  NV  89119-5412,  702-733-7866 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  5t)0Chipeta 
Way.  Salt  Lake  City,  UT  84108,  801-583- 
2787 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brovm  Deer,  WI  53223, 
414-355-4444780O-«77-7016 

Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge,  MA 
02139.617-547-6900 

Cedars  Medical  Center,  Department  of 
Pathology.  1400  Northwest  12th  Avenue, 
Miami,  FL  33136,  305-325-5810 

Centinela  Hospital  Airport  Toxicology 
Laboratory.  9601  S.  Sepulveda  Blvd.,  Los 
Angeles,  CA  90045.  310-215-6020 

Qinical  Reference  Lab.  11850  West  85th 
Street  Lenexa,  KS  66214,  800-445-6917 

CompuChem  Laboratories,  Inc.,  A  Subsidiary 
of  Roche  Biomedical  Laboratory,  3308 
Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709,  919-549-8263/ 
800-633-3984 

CompuChem  Laboratories,  Special  Divisioa, 
3308  Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park.  NC  27709,  919-549-8263 

Cox  Medical  Centers.  Department  of 
Toxicology,  1423  North  lefferson  Avenue, 
Springfield,  MO 65802.  800-876-3652/ 
417-836-3093 


CPF  Metfath  Laboratories.  2'H»7  Southgate 
Park  Boulevard.  Cleveland,  OH  44137- 

3054.  (Outside  OH)  800-33ft-0166/a aside 
OH)  800-362-8913  (farnwrly  Southgate 

Medical  Lalraistory;  Smith  gate  Medical 

Services,  faic) 
Damon/MetPath.  140  East  Ryan  Road.  Oak 

Creek.  WI  53154.  800-638-1100  (fonnerly: 

Damon  Clinical  LaboFBtories:  Qiem-Bio 
Corparatian:  CBC  Clinilab] 
Damon/MetPath,  8300  Esters  Blvd.,  Suite 

900,  Irving,  TX  75063.  214-929-0535, 

(fonnerly:  Damon  Clinical  Laboratories) 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL,  Building  38-H. 

Great  Lakes,  IL  60068-5223,  708-688- 

2045/708-688-4171 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Uboratory,  Norfolk,  VA,  1321  Gilbert 

Street,  Norfolk,  VA  23511-2597,  804-444- 

8089  ext.  317 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 

)ulia  Drive,  Valdosta,  GA  31604,  912-244- 

4468 
Drug  Labs  of  Texas,  15201  I-IO  East,  Suite 

125,  Channelview,  TX  77530.  713-457- 

3784 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Mearns 

Road,  Warminster.  PA  18974,  215-674- 

9310 
ElSofaly  Lrixnatories,  Inc.,  5  Industrial  Park 

Drive,  Oxford.  MS  38655,  601-236-2609. 

(moved  6/16/93) 
Employee  Health  Assurance  Group,  405 

Alderson  Street,  Schofield,  WI  54476,  800- 

627-6200,  (formerly:  Alpha  Medical 

Laboratory,  Inc.) 
General  Medical  Laboratories,  36  South 

Brooks  Street,  Madison,  WI  53715,  606- 

267-6267  " 

Harrison  Laboratories,  Inc.,  9930  W.  Highway 

80.  Midland,  TX  79706,  800-725-3784/ 

915-563-3300,  (formerly:  Harrison  & 

Associates  Forensic  Laboratories) 
HealthCaiB/MetPath,  24451  Telegraph  Road, 

Southfield,  Ml  48034,  Inside  MI:  860-328- 

4142  /  Outside  MI:  800-225-9414, 

(formerly:  HeelthCare/Preferred 

Laboratories) 
Hermann  Hospital  Toxicology  Laboratory. 

Hermann  Professional  Building,  6410 

Fannin.  Suite  354,  Houston.  TX  77030. 

713-793-6080 
Jewish  Hospital  of  Cincinnati,  Inc,  3200 

Burnet  Avenue.  Cincinnati,  OH  45229, 

513-569-2<J51 
Laboratory  of  Pathology  of  Seattle.  Inc.,  1229 

Madison  St,  Suite  500,  Nordstrom  Medical 

Tower,  Seattle,  WA  98104,  206-386-2672 
Laboratory  Specialists,  Inc.,  113  Jarrell  Drive, 

Belle  Chasse,  LA  70037.  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 

Avenue,  Marshfield,  WI  54449,  715-389- 

3734/800-222-5835 
Mayo  Medical  Laboratories,  200  S  W.  First 

Street,  Rochester,  MN  55905,  507-284- 

3631 
Med-Chek/Damon,  4900  Peiry  Highway, 

Pittsburgh,  PA  15229, 412-931-7200 

(formerly:  Med-Cbek  Laboratories,  Inc.) 
MedExpress/National  Laboratory  Center.    - 

4022  Willow  Lake  Boulevard,  Memphis. 

TN  38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology,  3000 

Arlington  Avenue,  Toledo,  OH  43699- 

0006, 419-381-5213 
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Medical  Science  Laboratories.  1 1020  W. 

Plank  Ck)urt.  Wauwatosa,  WI  53226. 414- 

476-3400 
MEDTOX  Bio- Analytical.  8600  West  Catalpa 

Avenue.  Chicago,  IL  60656.  800-872-5221/ 

312-714-9191.  (formerly.  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 

Laboratories,  Inc.,  Bio- Analytical 

Technologies) 
MedTox  Laboratories,  Inc.  402  W.  County 

Road  D,  St.  Paul.  MN  55112,  800-832- 

3244/612-636-7466 
Methodist  Hospital  of  Indiana.- Inc., 

Department  of  Pathology  and  LabOTatory 

Medicine,  1701  N.  Senate  Boulevard, 

Indianapolis.  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Latmratory,  221  N.E.  Glen  Oak  Avenue, 

Peoria.  IL  61636,  800-752-1 835/30»-671- 

5199 
MetPath,  Inc.  1355  Mittel  Boulevard.  Wood 

Dale.  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenue, 

Teterboro,  NJ  07608.  201-393-5000 
Metropolitan  Reference  Laboratories,  Inc., 

2320  Schuetz  Road,  St.  Louis,  MO  63146, 

800-288-7293 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Road.  Baltimore,  MD 

21227.  410-536-1485,  (formerly;  Marjland 

Medical  Laboratory.  Inc.) 
National  Drug  Assessment  Corporation.  5419 

South  Western.  Oklahoma  City.  OK  73109, 

800-749-3784  (fbmierly:  Med  Arts  Lab) 
National  Health  Laboratories  Incorporated. 

5601  Oberlin  Drive,  Suite  100,  San  Diego, 

CA  92121,  619-^55-1221 
National  Health  Laboratories  Incorporated, 

2540  Empire  Drive,  Winston-Salem.  NC 

27103-6710.  Outside  NC:  919-760-4620/ 

80O-334-8627/Inside  NC:  800-642-0894 
National  Health  Laboratories  Incorporated. 

75  Rod  Smith  Place.  Cranford.  NJ  07016- 

2843.908-272-2511 
National  Health  Laboratories  Incorporated. 

d.b.a.  National  Reference  Laboratory. 

Substance  Abuse  Division,  1400  Donelson 

Pike,  Suite  A-15,  Nashville,  TN  37217, 

615-360-3992/800-800-4522 
National  Health  Laboratories  Incorporated. 

13900  Park  Center  Road,  Hemdon.  VA 

22071, 703-742-3100 
National  Psychopharmacology  Laboratory, 

Inc..  9320  Park  W.  Boulevard,  Knoxville, 

TN  37923.  800-251-9492 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Avenue,  Bakersfield,  CA  93304, 

805-322-4250 
"Nichols  Institute  Substance  Abuse  Testing 

(NISAT),  7470-A  Mission  Valley  Road.  San 
"  Diego.  CA  92108-4406.  800-446-4728/ 

619-686-3200  (formeriy:  Nichols  Institute) 
Northwest  Toxicology,  Inc.  1141  E.  3900 

South,  Salt  Lake  Qty,  UT  84124, 800-322- 

3361 
Occupational  Toxicology  Laboratories,  Inc., 

2002  20th  Street.  Suite  204A,  Kenner,  LA 

70062.  504-465-0751 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  1 1th  Avenue,  Eugene.  OR  97440- 

0972,  503-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206. 

509-926-2400 
PDLA,  Inc.  (Princeton),  100  Corporate  Court. 

So.  Plainfield.  NJ  07080. 908-769-8500/ 

800-237-7352 


PharmChem  Laboratories.  Inc.,  1505-A 

O'Brien  Drive,  Menio  Park,  CA  94025. 415- 

328-6200/800-446-5177 
PharmChem  Laboratories.  Inc.,  Texas 

Division,  7606  Pebble  Drive.  Fort  Worth. 

TX  76118,  817-595-0294  (fonnerly;  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory.  7800  West 

ilOth  Street,  Overland  Park,  KS  66210, 

913-338-4070/800-821-3627  (formeriy: 

Physicians  Reference  Laboratory 

Toxicology  Laboratory) 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road, 

San  Diego.  CA  92111, 619-279-2600/800- 

882-7272 
Precision  Analytical  Laboratories,  Inc,  13300 

Blanco  Road,  Suite  #150,  San  Antonio,  TX 

78216,  210-493-3211 
Puckett  Laboratory,  4200  Mamie  Street, 

Hattiesburgh,  MS  39402,  601-264-3856/ 

800-844-8378 
Regional  Toxicology  Services.  15305  N.E, 

40th  Street,  Redmond.  WA  98052,  206- 

882-3400 
Roche  Biomedical  Laboratories,  1957 

Lakeside  Parkway,  Suite  542,  Tucker.  GA 

30084.404-939-4811 
Roche  Biomedical  Laboratories,  Inc.,  1120 

Stateline  Road.  Southaven.  MS  38671, 

601-342-1286 
Roche  Biomedical  Laboratories.  Inc..  69  First 

Avenue,  Raritan,  NJ  08869.  800-437-4986 
Saint  Joseph  Hospital  Toxicology  Laboratory, 

601  N.  30th  Street,  Omaha.  NE  68131- 

2197.402-449-4940 
Scott  &  White  Drug  Testing  Laboratory.  600 

S.  25th  Street.  Temple,  TX  76504.  800- 

749-3788 
S.E.D.  Medical  Laboratories.  500  Walter  NE. 

Suite  500.  Albuquerque,  NM  87102,  505- 

848-6800 
Sierra  Nevada  Laboratories.  Inc.,  888  Willow 

Street,  Reno.  NV  89502,  800-646-5472 
SmithKline  Beecham  Clinical  Laboratories. 

7600  Tyrone  Avenue,  Van  Nuys,  CA  91045, 

818-376-2520 
SmithKline  Beecham  Clinical  Laboratories. 

801  East  Dixie  Avenue,  Leesburg,  FL 

32748.  904-787-9006  (formerly:  Doctors  & 

Physicians  Laboratory) 
SmithKline  Beecham  Clinical  Laboratories. 

3175  Presidential  Drive,  Atlanta,  GA 

30340,  404-934-9205  (formeriy: 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

506  E.  State  Parkway.  Schaumburg,  IL 

60173.  708-685-2010  (formeriy: 

International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

11636  Administration  Drive,  St.  Louis,  MO 

63146, 314-567-3905 
SmithKline  Beecham  Clinical  Laboratories. 

400  Egypt  Road,  Norristown,  PA  19403. 

800-523-5447  (formerly:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

8000  Sovereign  Row,  Dallas,  TX  75247, 

214-638-1301  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 
South  Bend  Medical  Foundation,  Inc..  530  N. 

Ldbyette  Boulevard,  South  Bend,  IN 

46601,219-234-4176 
Southwest  Laboratories.  2727  W.  Baseline 

Road.  Suite  6.  Tempe.  AZ  85283. 602-438- 

8507 
St.  Anthony  Hospital  (Toxicology 

Laboratory).  P.O.  Box  205. 1000  N.  Lee 


Street  Oklahoma  Qty,  OK  73102,  405- 

272-7052 

St.  Louis  University  Forensic  Toxicology 
Laboratory.  1205  Carr  Lane.  SL  Louis,  MO 
63104,  314-577-8628 

Toxicology  k  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Ginics, 
301  Business  Loop  70  West,  Suite  208, 
Columbia.  MO  65203,  314-882-1273 

Toxicology  Testing  Service,  Inc,  5426  N.W. 
79th  Avenue,  Miami.  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories.  Inc..  6160  Variel 
Avenue.  Woodland  Hills,  CA  91367,  818- 
226-4373  (formeriy:  Laboratory  Specialists, 
Inc.;  Abused  Drug  Laboratories;  MedTox 
Bio-Anal>'tical,  a  Division  of  MedTox 
Laboratories,  Inc.;  moved  12/21/92) 

UNILAB.  18408  Oxnard  Street.  Tamna.  CA 
91356,  800-492-0800/618-343-8191 
(formeriy:  MetWest-BPL  Toxicology 
Laboratory) 
The  following  laboratory  withdrew  bom 

the  Program  on  January  21, 1994:  Resource 

One,  Inc.,  Seven  Pointe  Qrcle,  Greenville.  SC 

29615,  803-233-5639. 
The  following  laboratory  withdrew  &om 

the  Program  on  January  31. 1994;  Dinical 

Pathology  Facility,  Inc.,  711  Bingham  Street, 

Pittsburgh.  PA  15203.  412-488-7500. 

Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 

and  Mental  Health  Services  Administration. 

(FR  Doc.  94-2383  Filed  2-2-94;  8:45  am] 

B4LUN0  COOC  4W0.20-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-070-04-4410-02-P] 

Extension  of  Public  Comment  Period 
for  Scoping  on  an  Environmental 
Impact  Statement;  Wild  and  Scenic 
River  Study,  Squirrel  River,  AK 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Extension  of  the  public 

comment  period  for  scoping  on  an 

Environmental  Impact  Statement  (EIS); 

Wild  and  Scenic  River  Study,  Squirrel 

River,  Alaska. 

summary:  The  Bureau  of  Land 
Management  (BLM),  Kobuk  District 
Office,  Alaska,  is  preparing  an 
Environmental  Impact  Statement  for  the 
study  of  the  Squirrel  River  for  possible 
inclusion  in  the  national  wild  and 
scenic  rivers  system.  The  Notice  of 
Intent  to  proceed  with  the  EIS  was 
published  in  the  Federal  Register  on 
December  29,  1993.  Because  of  a  delay 
for  commimities  In  northwestern  Alaska 
receiving  notice  of  the  comment  period 
for  scoping  on  the  EIS,  the  period  for 
public  comment  is  extended  until  30 
days  from  the  publication  of  this  Notice. 
These  comments  and  others  will  be 
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used  in  preparation  of  a  draft  EIS.  An 
additional  opportunity  for  public 
comment  will  be  held  after  the  draft  EIS 
is  published. 

The  Squirrel  River  study  was 
authorized  by  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
December  2. 1980  {ANILCA,  Pub.  L.  96- 
487).  The  Squirrel  River,  a  tributary  of 
the  Kobuk  Rjver  in  northwest  Alaska, 
was  studied  in  1985  by  the  National 
Park  Service  (NPS)  for  possible 
inclusion  in  the  national  wild  and 
scenic  river  system.  After  publication  of 
a  draft  EIS,  further  action  by  NPS  was 
deferred  for  several  reasons.  One  of 
these  reasons  included  the  delegation  of 
authority  to  BLM  to  conduct  wild  and 
scenic  river  studies  on  rivers  under  its 
management. 

The  proposed  action  in  the  NPS  study 
called  for  designation  of  the  federally- 
administered  portion  of  the  Squirrel 
River,  plus  the  lower  6  miles  of  the 
river's  North  Fork  and  the  lower  15 
miles  of  the  Omar  River.  BLM  is  now 
proceeding  at  the  scoping  level  in  order 
to  obtain  maximum  public  input  on  the 
study.  Preliminary  review  of  the  draft 
EIS  published  by  NPS  in  1985  indicates 
potential  issues  may  now  include 
mineral  development  in  the  region, 
identification  of  transportation 
corridors,  and  subsistence  lifeways  in 
the  area.  Information  received  as  a  result 
of  current  scoping  on  this  action  will  be 
used  to  update  the  NPS  draft  EIS  and 
produce  a  new  Squirrel  River  draft  EIS. 
DATES:  Comments  and  requests  to  be 
placed  on  the  mailing  list  will  be 
accepted  on  or  before  March  7, 1994. 
ADDRESSES:  Comments  and  mailing 
requests  should  be  sent  to  the  District 
Manager,  Kobuk  District  Office,  Bureau 
of  Land  Management,  1150  University 
Avenue,  Fairbanks,  Alaska  99709-3844. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Will  (907)  474-2338  or  Curtis 
Wilson  (907)  272-5546. 

Dated:  January  27, 1994. 
Helen  Hankins, 
Manager,  Kobuk  District. 
IFR  Doc.  94-2407  Filed  2-2-94;  8:45  am] 

BtLUNO  CODE  43KMA-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.y. 


PRT-780810 

Applicant:  International  Center  For  Gibbon 
Studies  Santa  Qarita,  CA  91380 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bom  moloch 
gibbon  (Hylobates  moloch)  from 
Assiniboine  Park  Zoo,  Winnipeg, 
Manitoba.  Canada,  for  breeding  to 
enhance  the  propagation  and  survival  of 
the  species. 
PRT-783005 
Applicant:  Darrel  Barton  Torrance.  CA 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  25 
juvenile  captive-hatched  Galapagos 
tortoises  (Geochelone  elephantopus)  for 
the  purpose  of  limited  commercial  sales 
to  individuals  within  the  State  of 
California  to  enhance  the  propagation 
and  survival  of  the  species. 
PRT-785913 
Applicant:  Los  Angeles  Zoo,  Los  Angeles,  CA 

The  applicant  requests  a  permit  to 
export  one  female  captive  bom  ocelot 
{Felis  pardalis)  to  Granby  Zoo,  Canada, 
to  enhance  the  survival  of  the  species 
through  breeding. 
PRT-702631,  PRT-676811,  PRT-704930 

Applicant:  U.S.  Fish  and  Wildlife  Service 
Regional  Directors —  Region  1.  2  and  6 

The  applicants  request  amendments 
to  their  current  permits  to  include  take 
activities  for  the  Southwestem  Willow 
Flycatcher  (Emidonas  traillii  extimus); 
Region  1  also  requests  an  amendment 
for  the  Sacramento  splittail 
{Pogonichthys  macrolepidotus),  if  and 
when  they  become  Federally  protected 
as  endangered  or  threatened  under  the 
U.S.  Endangered  Species  Act  for  the 
purpose  of  scientific  research  and  the 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  420(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  January  31, 1994. 
Susan  Jacobeen. 

Acting  Chief,  Branch  ofPennits,  Office  of 
Management  Authority. 
IFR  Doc.  94-2413  Filed  2-2-94;  8:45  am) 

BILUNO  CODE  4310-6S-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

FY  1995  Titie  II  Operational  Plan  and 
Multi-Year  Operational  Plan 

Pursuant  to  the  Agricultural  Trade 
and  Development  Act  of  1990.  notice  is 
hereby  given  that  the  Fiscal  Year  1995 
(FY  95)  Title  II  Operational  Plan  (OP) 
and  Muhi-Year  Cfperational  Plan 
(MYOP)  Draft  Guidance  is  being  made 
available  to  interested  parties  for  the 
required  thirty  (30)  day  comment 
period. 

Individuals  who  wish  to  review  and 
comment  on  the  draft  guidance  should 
contact:  Office  of  Food  for  Peace,  room 
323.  SA-8.  Agency  for  Intemational 
Development.  Washington,  DC  20523- 
0890.  (703)  351-0115. 

The  thirty  day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 

Dated:  January  26, 1994. 
David  W.  Joslyn, 

Director.  Office  of  Food  for  Peace,  Bureau 
for  Food  and  Humanitarian  Assistance. 

IFR  Doc.  94-2364  Filed  2-2-94;  8:45  am) 

BILUNO  COOE  ei1»-0t-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32448] 

Kingwood  Northern,  Inc.— Acquisition 
and  Operation  Exemption — West 
Virginia  Northern  Railroad,  Ltd. 

Kingwood  Northern,  Inc.  (Kingwood 
Northern),  a  noncarrier,  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  the  entire  West  Virginia 
Northem  Railroad.  Ltd.  The  property 
consists  of  the  entire  line  of 
approximately  10.7  miles,  between 
Tunnelton  and  Kingwood,  including  all 
associated  branch  lines,  in  Preston 
County.  WV.  The  proposed  transaction 
was  expected  to  be  consummated  on  or 
after  January  15, 1994.  Kingwood 
Northem  certified  that  its  projected 
revenues  do  not  exceed  those  that 
would  qualify  it  as  a  class  III  carrier. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Keith  G. 
O'Brien.  Rea,  Cross  &  Auchincloss.  1920 
N  Street.  NW..  Washington.  DC  20036. 
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This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  infonnation.  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  28, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedingji. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  94-2431  Filed  2-2-94;  8:45  ami 

BILUNO  COOe  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Settlement  and  Stipulated 
Order  Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Settlement  and  Stipulated  Order  in  In 
re:  Leaseway  Transportation  Corp.,  Inc. 
No.  92  B  22373  (HS)  (Bankr.  S.D.N.Y.) 
was  lodged  on  January  12, 1994,  with 
the  Bankruptcy  Court  for  the  United 
States  Ehstrict  Court  for  the  Southern 
District  of  New  YorL  The  proposed 
Settlement  requires  the  debtor  Anchor 
Motor  Freight,  Inc.  ("Anchor"),  as  the 
subject  of  a  claim  filed  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601.  et 
seq.,  to  reimburse  the  United  States 
$17,500.00  for  certain  costs  incurred  by 
the  United  States  in  connection  with  the 
Laskin/Polar  Oil  Superfund  Site  (the 
"Laskin  Site"),  located  in  Jefferson, 
Ohio. 

Six  prior  consent  decrees  have  been 
enteiwi  in  connection  with  the  Laskin 
Site.  Through  entry  of  the  1989  consent 
decree  in  United  States  v.  Alvin  F. 
Laskin.  et  al.,  CA  No.  84-2035Y  (N.D. 
Ohio),  defendants  paid  the  United 
States  $1.47  million  as  partial 
reimbursement  for  certain  past  costs.  In 
1990,  the  United  States  entered  into  a 
Remedial  Design/Remedial  Action 
consent  decree  with  certain  defendants 
in  United  States  v.  Alvin  Laskin,  et  al., 
CA  No.  4.90CV0483  (N.D.  Ohio), 
wherein  27  defendants  became 
obligated  to  conduct  the  remedial  action 
at  the  Laskin  Site  and  pay,  along  with 
131  de  minimis  defendants,  certain 
future  oversight  costs  and 
approximately  $1.38  million  as  partial 
reimbursement  of  additional  United 
States'  past  costs. 

Through  entry  on  August  27, 1993,  of 
three  consent  decrees  in  United  States  v. 
Anchor  Motor  Freight,  CA  No.  4: 


89CV1999  (N.D.  Ohio),  ten  defendants 
paid  the  United  States  approximately 
$2.7  million  as  partial  reimbursement 
for  certain  costs.  Through  entry  on 
November  16, 1993,  of  the  sixth  consent 
decree  for  this  site,  five  defendants  in 
the  Anchor  Motor  Freight  case  paid  the 
United  States  approximately  $1.4 
million  as  partial  reimbursement  for 
certain  costs. 

Anchor  did  not  sign  the  first  decree 
entered  in  connection  with  the  Laskin/ 
Poplar  Oil  Site,  nor  any  of  the  consent 
decrees  entered  in  the  Anchor  Motor 
Freight  case.  The  proposed  Settlement 
reimburses  the  United  States  for  certain 
money  expended  but  not  reimbursed 
through  entry  of  any  consent  decree  for 
the  Laskin/Poplar  Oil  site. 

For  a  perioa  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  EXI.,  20530,  and 
should  refer  to  In  re:  Leaseway 
Transportation  Corp..  Inc.  and  DOJ  Ref 
No.  90-11-3-38C. 

The  proposed  Settlement  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  100  Church  Street,  19th 
Floor,  New  York,  New  York  10007;  the 
Region  5  Office  of  U.S.  EPA.  77  West 
Jackson  Blvd.,  Chicago.  Illinois.  60604- 
3590;  and  at  the  Consent  Decree  Library. 
1 120  G  Street,  NW..  Washington.  DC 
20005,  (202)  624-0892.  Copies  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Deoree  Library.  In  requesting  a 
copy  of  a  consent  decree,  please  identify 
which  consent  decree  is  sought  and 
enclose  a  check  in  the  amount  of  $4.25 
for  the  consent  decree  (25  cents  per  page 
reproduction  costs)  payable  to  "Consent 
Decree  Library." 
John  C.  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

IFR  Doc.  94-2363  Filed  2-2-94;  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act.  33  U.S.C.  1251 
etseq. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  modification  to  a 
consent  decree  in  United  States  v.  City 
of  Wheelwright.  Kentucky  and  the 
Commonwealth  of  Kentucky,  Civil 
Action  No.  88-436.  was  lodged  on 
December  30, 1993  with  the  United 
States  District  Court  for  the  Eastern 


District  of  Kantucky.  The  proposed 

modification  will  make  changes  to 
Section  III  of  the  decree  (Remedial 
Actions)  by  modifying  the  schedule  of 
construction  of  an  agreed  upon  new 
waste  water  treatment  facility  for  the 
City,  and  add  a  new  penalty  to  be  p>aid 
by  the  Gty  in  the  amount  of  $4 ,000  to 
cover  violations  of  the  decree  from  entry 
of  the  decree  to  the  entry  of  the 
proposed  modification. 

Tne  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
modification  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  City  of  Wheelwright 
and  the  Commonwealth  of  Kentucky, 
DOJ  ReL  #90-5-l-l-2946A.  The 
proposed  consent  decree  and  entered 
consent  deo'ee  may  be  examined  at  the 
office  of  the  United  States  Attorney.  110 
W.  Vine  St.  suite  400,  Lexington  40507; 
the  Region  IV  Office  of  the 
Environmental  Protection  Agency.  345 
Court  land  Street,  NE.,  Atlanta  Georgia 
30365;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW.,  4th  Floor. 
Washington.  DC  2005,  (202)  624-0892. 
A  copy  of  the  proposed  modification 
and  the  filed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Librar>',  1120  G  Street, 
NW.,  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.00  (25  cents  per  page 
reproduction  costs),  payable  lo  the 
Consent  Decree  Library. 
John  C  Crudeo. 

Chief.  Environmental  Enforoement  Section. 
Environment  and  Natural  Resources  Division. 
jFR  Doc  94-2362  Filed  2-2-94,  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  Agency  recordkeeping/ 
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reporting  requirements  under  review  by 
the  Office  of  Management  and  Budget 
(0MB)  since  the  last  pubUcation.  These 
entries  may  include  new  collections, 
revisions,  extensions,  or  reinstatements, 
if  applicable.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/  reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identiHcation 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  included  in  each  notice 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  included  in  each  notice  should  be 
directed  to  Mr.  Mills,  Office  of 
Information  Resources  Management 
Policy,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  N- 
1301,  Washington.  DC  20210. 
Comments  should  also  be  sent  to  the 
OfHce  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/  ETA/OLMS/MSHA/ 
OSHA/PWBAA^ETS),  OfBce  of 
Management  and  Budget,  room  3001, 
Washington,  DC  20503  ((202)  395- 
6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/  reporting 


requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Bureau  of  Labor  Statistics 

Pricing  Collective  Bargaining 
Settlements — Private  Sector 

Other — upon  reaching  a  new  collective 
bargaining  agreement,  which  is  about 
once  every  3  years  on  average 

Businesses  or  other  for-profit 

396  respondents;  35.1  min.  per 
response;  232  total  hours;  2  forms  The 
Bureau  of  Labor  Statistics  will  use  the 
information  collected  in  Pricing 
Collective  Bargaining  Settlements  to 
compile  quarterly  measures  of 
collective  bargaining  settlements.  As  a 
primary  Federal  economic  indicator, 
the  measure  is  used  by  Federal 
policymakers  to  help  set  economic 
policy.  In  addition,  comp>any  officials 
and  labor  groups  request  the  data  for 
collective  bargaining  negotiations  and 
researchers  use  the  data  for 
compensation  and  unionization 
analyses. 

Revision 

Pension  and  Welfare  Benefits 
Administration 

Annual  Report/Form  5500  Series 

1210-0016;  Form  5500 

Businesses  or  other  for-profit;  Non- 
profit institutions;  Small  businesses 
or  organizations 

832,000  respondents;  1.2  hours  per 
response;  998,400  total  hours 

Section  104(a)  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA)  requires  plan  administrators 
to  file  an  annual  report  containing  the 
information  described  in  section  103 
of  ERISA.  The  Form  5500  Series 
provides  a  standard  format  for 
fulfilling  that  requirement. 

Extension 

Employment  Standards  Administration 

Agreement  and  Undertaking 

1215-0034;  OWCP-1 

On  occasion 

Businesses  or  other  for-profit 


300  respondents;  .25  hours  per 
response;  75  total  hours;  1  form 

The  Office  of  Workers  Compensation 
Programs  (OWCP)  OWCP-1  is  a  joint 
use  form  (Longshore  and  Black  Lung 
programs)  completed  by  employers  to 
provide  the  Secretary  of  Labor  with 
authorization  to  sell  securities,  or  to 
bring  suit  under  indemnity  bonds 
deposited  by  the  self-insured 
employers  in  the  event  there  is  a 
default  in  the  payment  of  benefits. 

Extension 

Employment  and  Training 
Administration 

Preliminary  Estimates  of  Average 
Employer  Tax  Rates 

1205-0228;  ETA  205 

Annually 

State  or  local  governments 

53  respondents;  16  minutes  per 
response;  14  total  hours;  1  form  The 
average  rate  collected  from  States  is 
used  to  compare  average  tax  rates 
among  the  States  by  the  Employment 
and  Training  Administration  and 
State  agencies,  and  along  with  the 
current  tax  rate  schedule,  is  used  to 
certify  that  a  State  is  complying  with 
the  law. 

Revision 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  UTPA) 
Title  in  Biennial  State  Plan 

1205-0273 

Biennially 

State  or  local  governments 

53  respondents;  20  hours  per  response; 
1,060  total  hours. 

The  State  plan  will  provide  the 
Department  of  Labor  with  a  general 
description  of  each  State's  plans  for 
the  operation  of  the  Title  HI  program 
and  its  utilization  of  JTPA  funds  for 
this  purpose. 

Revision 

Bureau  of  Labor  Statistics 

Standard  Industrial  Classification  (SIC) 
Forms  1220-0032 


Form  No.. 

AHected  put}(ic 

Respond- 
ents 

Frequency 

Average 
time  per  re- 
sponse 
(hours) 

BLS  3023VS 

Service  Industries 

1.630.815 

106,146 

46,359 

121,940 

Every  3  years  _ 

Every  3  years  „ 

Every  3  years  

Every  3  years _.. 

083 

BLS  3023VM 

Service  Industries «_».. 

j2S 

BLS  3023CA  

All  Industries 

Service  Industries 

167 

BLS  3023V „ 

083 

Total  hfs  „ 

179,591 

Accurate  industrial  coding  based  on 
the  1987  Standard  Industrial 


Gassification  Manual  is  needed  by 
many  Federal.  State,  and  local 


government  officials  and  private 
researchers.  This  extension  will  permit 
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the  use  of  previously  approved  forms  to 
gather  this  information. 

Extension 

Mine  Safety  and  Health  Administration 

Gamma  Radiation  Exposure  Records 

1219-0039 

Quarterly 

Operators  of  metal  and  nonmetal 
underground  mines 

5  respondents;  4  hours  per  response;  80 
total  burden  hours 

Requires  operators  of  metal  and 
nonmetal  underground  mines,  where 
radioactive  ores  are  mined,  to  keep 
records  of  the  results  of  annual 
gamma  radiation  surveys  and 
individual  miner's  cumulative  gamma 
radiation  exposure. 

Signed  at  Washington,  D.C.  this  27th  day 
of  January,  1994. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
IFR  Doc.  94-2420  Filed  2-2-94;  8:45  am] 
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Bureau  of  Labor  Statistics 

Review  of  the  Labor  Market 
Information  System 

AGENCY:  Bureau  of  Labor  Statistics, 

Labor. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor, 
through  the  Bureau  of  Labor  Statistics, 
is  conducting  a  review  of  the  federal- 
state  labor  market  information  system. 
The  Department  is  seeking  comments  at 
this  time  so  that  the  interested  public 
may  be  involved  in  the  review. 
DATES:  Comments  must  be  received  on 
or  before  March  4, 1994.  The  report 
from  this  review  is  to  be  submitted  to 
Congress  on  or  before  May  1, 1994. 
ADDRESSES:  Send  written  comments  to 
Milton  L.  Martin,  Project  Director,  Labor 
Information  Systems.  148  International 
Boulevard  NE.,  Atlanta,  GA  30303- 
1751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Milton  L.  Martin,  Project  Director. 
Telephone  404-656-3177. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  Congress,  the  Depfirtment  of 
Labor  is  conducting  a  review  of  the 
federal-state  labor  market  information 


system.  This  notice  requests  comments 
from  interested  persons  and 
organizations.  The  labor  market 
information  system  is  a  cooperative 
effort  involving  the  Department  of 
Labor,  state  employment  security 
agencies  and  other  federal  and  state 
organizations.  With  federal  funding  and 
assistance,  state  agencies  gather  and 
disseminate  information  on 
employment,  unemployment,  the  labor 
force,  labor  market  trends,  and  job 
opportunities. 

The  review  will  address  user  needs, 
legislative  mandates,  funding, 
coordination  and  management  of  the 
system,  and  the  reliability  of  state  and 
local  labor  force  estimates.  The  review 
will  also  include  proposals  regarding 
overall  policy  and  the  future  direction 
of  the  labor  market  information  system. 

Signed  at  Washington,  DC,  this  27th  day  of 
January,  1994. 

Thomas  J.  Plewes, 

Associate  Commissioner  for  Employment  and 
Unemployment  Statistics,  Bureau  of  Labor 
Statistics. 

IFR  Doc.  94-2424  Filed  2-2-94;  8:45  am) 
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Employment  and  Training 
Administration 

[TA-W-29,225] 

Grove  Communications,  MGM  Tower, 
Inc.,  Grove  Company,  Inc.,  Williston, 
ND;  Termnation  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  November  15, 1993,  in 
response  to  a  worker  petition  which  was 
filed  on  November  15, 1993,  on  behalf 
of  workers  at  Grove  Communications, 
MGM  Tower,  Inc.,  and  Grove  Company, 
Inc.,  Williston,  North  Dakota. 

AH  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Appendix 


Signed  at  Washington,  DC  this  25th day  of 
January.  1994. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  94-2421  Filed  2-2-94.  8:45  am] 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  February  14,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  14, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  10th  day  of 
January.  1994. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  union/wort<ers/fimr»— 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition  No. 

Articles  produced 

Paxar    Corp,    Woven    Label    Group 

(Wkrs). 
Coordinated  Apparel  Group.  Irx:  (Co) 

Troy.  PA  

Metter,  GA „ 

01/10/94 
01/10/94 

12/19/93 
12/20/93 

29.381 
29.382 

Garment  labels. 

Ladies',  children's  and  men's  outer- 

wear. 
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Appendix— Continued 

Petitioner  unflxv/workers/firm— 

Location 

Dale  re- 
ceived 

Date  of  pe6- 
tion 

Petition  No. 

Articles  produced 

Aspen  ImaginQ  IntematiorMa  (Wkrs)   .. 
Reynolds  Metais  (USWA) 

Lafayette,  CO 

Troutdale,  OR  

Gloucester,  MA 

Torrance,  CA 

Baltimore,  MD 

Claypool,  AZ  

Beaverton,  OR  

Chatsworth,  CA 

Los  Angeles,  CA  „ 

Passaic,  NJ 

Passaic,  NJ _...„ 

Syracuse,  NY 

Portsmouth,  VA 

Boonsboro,  MO  . 

01/10/94 
01/10«4 
01/1 0«4 
01/10/94 
01/10/94 
01/10/94 
01/10/94 
01/10/94 

01/10/94 
01/10/94 
01/10/94 
01/1CV94 
01/1 0«4 
01/10/94 

1/04/94 
12/29/93 
12/27/93 
12/22/93 
12)^3/93 
12/07/93 
12/29/93 
12/29/93 

12/17/93 
12/22/93 
12/22/93 
12/20/93 
12/23«3 
12/23«3 

29,383 
29.384 
29.385 
29.386 
29.387 
29.388 
29,389 
29,390 

2931 
29,392 
29.393 
29.394 
29.395 
29.396 

Computer  prirter  ribbons,  toner  etc. 

Aluminum  ir>got. 

Fish  products. 

Alunrwmjm  extnisions. 

Ladies'  and  men's  rainwear. 

Cooper. 

Printed  circuit  boards. 

Assembled  components  on  pnnted 

circuit  board. 
Flight  control  Data  System. 
Comforters,  sheet  s^s,  shams,  etc. 
Comforters,  sheet  sets,  shams,  etc. 
Overhead  display  systems. 
Ladies'  and  men's  rainwear. 
Ladies'  and  men's  rainwear. 

O'Donnell-Usen  Fisheries  (WVrs)  

ReynoJrts  Metals  Co.  (USWA) 

London  Fog  Industries  (ACTWU)  _ 

Cyprus  Miami  Mintng  Corp  (Wkrs)  

Aerosoendfic  Corp  (Co)  ..._ _ 

AJ.  Electronics,  Inc  (Co)  ..„ 

Tetedyne  Controls  (WVrs) 

Pnnwoee  Bedspread  Corp  (Co) 

Clifton  Corrtorter  Corp  (Co)  

Martin  Manetta  Corp  (Co) 

London  Fog  Industnes  (/WJIWU) 

London  Fog  Industnes  (ACTWU)  

IFR  Doc  94-2422  Filed  2-2-^,  8:45  am| 
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Determinit'iorts  Regarding  EiigHMiity 
To  Apply  ]^  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
ehgibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
January,  1994. 

In  order  for  an  affirmative  . 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  reqirirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become 
totally  or  partially  separated, 

(2)  That  sales  or  production,  or  both,  of 
the  firm  or  subdivision  have 
decreasbd  absolutely,  and 

(3)  That  increases  of  imports  of  articles 
like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to 
the  absolute  decline  in  sales  or 
production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29.062;  SPS  Technologies.  Santa 

Ana.  CA 
TA-W-29. 1 82;  Fiber  Materid  Inc., 

Biddeford.  ME 


TA-W-29.116;  Penick  Corp.,  Newark.  NJ 
TA-W-29. 104;  Electrode  Corp.. 

Chardon.  OH 
TA-W-29. 1 02:  Hansome  Energy 

Systems.  Inc..  Linden.  NJ 
TA-W-29.185:  Ubrary  Bureau.  Inc.. 

Herkimer.  NY 
TA-W-29.127;  Jefferson  Smurfit  Corp.. 

Container  Div..  New  Hartford,  NY 
TA-W-29,203:  Rockwell  International's 

Space  Systems  Div..  Seal  Beach.  CA 
TA-W-28.897;  Moore  Business  Forms, 

Inc..  Salem.  OR 
TA-W-29.139:  McCabe  Group,  McCabe 

Machine  Products,  Claysburg,  PA 
TA-W-29.251 :  Jefferson  City  Zinc. 

Jefferson  Qty.  TN 
TA-W-29,221; Paris  Sewing.  Inc.  Paris. 

TX 
TA-W-29.101:  Heintz  Corp.. 

Philadelphia.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-29,263;  Farmland  Industries. 

Inc..  Grain  Div..  Enid.  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.106:  American  Telephone  & 
Telegraph.  9595  Mansfield  Rd., 
Shreveport.  LA 

Sales,  production  and  employment 
increased  in  1992  compared  with  1991. 
TA-W-29.134.  Utopia  Spring  Water. 
Houston.  TX 

The  investigation  revealed  that  the 
subject  firm,  Utopia  Spring  Water, 
Houston,  TX,  was  purchased  by  another 
domestic  firm  in  the  spring  of  1993. 
When  support  functions  were 
consolidated  at  an  affiliated  domestic 
facility  the  subject  workers  were  laid 
off. 

TA-W-29.256:  FruehaufCorp..  Delphos 
Parts  Plant,  Delphos.  OH 


Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29. 006;  TRW,  Inc.,  Defense 

Support  Programs,  Redondo  Beach. 
CA 

Predominant  reason  for  layoffs  at 
Spacecraft  Technology  Div.,  Defense 
Support  Program,  Redondo  Beach.  CA 
was  a  decision  by  its  only  customer  to 
delay  the  schedule  and  delivery  of  the 
satellites  produced  by  the  subject  firm. 

TA-W-29. 201;  Essex  Specialty  Products. 
Sayreville.  NJ 

Essex  Specialty  Products,  Sayreville, 
NJ  revealed  company  production  and 
sales  of  polyurethane  and  adhesives 
increased  during  1992  compared  to 
1991  and  increased  during  the  first  nine 
months  of  1993  compared  to  the  same 
period  of  1992. 

TA-W-29.226;  DSC  Communications 
Corp..  El  Paso,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,319;  Koch  Gathering  Systems. 
Inc..  Duncan.  OK 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,J63;  Allsteel,  Inc.,  Aurora.  IL 

Corporate  decision  was  made  to 
consolidate  operations  transferring 
production  from  the  subject  firm  to 
another  domestic  facility. 

TA-W-29.164;  GE  Specialty  Component 
Manufacturing  Center,  Seattle.  WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations 

TA-W-29.198;  Good  Quality  Sewing 
Co.,  Honesdale.  PA 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
28. 1992. 

TA-W-29,248;  Hillsdie  Sportswear. 
ShamokJn,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
8, 1992. 

TA-W-29,190;  Exploration  employment 
Service,  Inc.,  Livingston.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
22.  1992. 

TA-W-29.285:  U.S.  Ring  Binder  Corp.. 
New  Bedford.  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
16.  1993. 
TA-W-29.131:  Eaton  Corp..  Athens.  AL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  27. 
1992. 

TA-W-29.233:  J.C.  and  Me,  Holsopple. 
PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
10,  1992. 

TA-W-29.168:  U.S.  Vanadium  Corp.. 
Niagara  Falls.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
15. 1992. 

TA-W-29.297;  L  &■  M  Fashions.  Inc., 
Hialeah.  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
9. 1992. 

TA-W-29.211:  Mallinckrodt  Medical. 
Inc.,  New  Haven,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
1. 1992. 

TA-W-29,274;  Wundies  Enterprises, 
Inc..  Williamsport,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
17, 1992. 

TA-W-29.376;  Encore  Shoe  Corp.. 

Rochester.  NH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
1. 1992. 
TA-W-29.215;  Cooper  Industries. 

Wagner  Brake  Div.,  Hilliard.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27.  1992. 
TA-W-29.041:  Seagate  Technology. 

Oklahoma  City.  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1992. 
TA-W-29.322:  Dudley  Sports  Div..  of 

Spalding  &  Evenflo  Companies, 

Inc.,  Sellersville.  PA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
11. 1992. 

TA-W-29,228;  Ditto  Apparel  of 
California.  Inc..  Leesville.  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
3, 1992. 

TA-W-29.229.  TA-W-29.230.  TA-W- 
29.232:  Ditto  Apparel  of  California. 
Inc.,  Colfax,  Bastrop,  and  Oak 
Grove.  LA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  November 

2. 1992. 

TA-W-29.105;  Custom  Resins  Div.. 
Bemis  Co..  Inc..  Henderson.  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
29.  1992. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  January.  1994.  Copies  of  these 
determinations  are  available  for  insp>ection 
room  C-4318,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington,  DC 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  to  write  to  the  above 
address. 

Dated:  January  24, 1994. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  94-2423  Filed  2-2-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new.  revision,  or 
extension:  Revision. 

2.  The  title  of  the  information 
collection:  Reactor  Operator  and 
Senior  Reactor  Of)erator  Licensing 
Training  and  Requalification 
Programs. 

3.  The  form  number  if  applicable:  N/A. 

4.  How  often  the  collection  is  required: 
Up)on  reouest  by  the  NRC. 

5.  Who  will  be  required  or  asked  to 
report:  Power  and  non-power  reactor 
licensees. 


6.  An  estimate  of  the  nimiber  of  annual 
responses:  8  for  power  reactors  and  4 
for  non-power  reactors. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  32  hours 
annually  for  power  reactors 
(approximately  4  hours  per  response) 
and  2  hours  annually  for  non-power 
reactors  (approximately  0.5  hours  per 
response).  There  is  an  overall 
reduction  of  358  hours  (3.3  hours  per 
licensee)  because  licensees  will  no 
longer  submit  material  for  NRC 
preparation  of  requalification 
examinations. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
Not  applicable. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  at  10  CFR  part  55  to:  (1) 
Delete  the  prerequisite  for  license 
renewal  that  each  licensed  operator 
pass  a  comprehensive  requalification 
wTitten  examination  and  an  operating 
test  conducted  by  the  NRC  during  the 
term  of  the  operator's  6-year  license, 
(2)  require  facility  licensees  to  submit 
upon  request  copies  of  each  annual 
operating  test  or  comprehensive 
written  examination  used  for  operator 
requalification  to  the  NRC  for  review, 
and  (3)  amend  the  "Scope"  provisions 
of  the  regulations  pertaining  to 
operators'  licenses  to  include  facility 
licensees.  This  information  is  needed 
to  monitor  licensed  operator 
performance  and  to  support  the 
Commission's  inspection  program.  It 
is  concluded  that  these  amendments 
will  result  in  a  substantial  increase  in 
the  overall  protection  of  public  health 
and  safety. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the  » 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
Hillier,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0018  and 
3150-0101),  NEOB-3019,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

[Docket  No*.  50-277  and  50-278] 

Philadelphia  Electric  Co.,  et  al.;  Notica 
of  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56.  issued  to  the 
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Philadelphia  Electric  Company,  et  al. 
(the  licensee),  for  operation  of  the  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3,  located  in  York  County, 
Pennsylvania. 

Sumnary  of  Emiromnenial  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  changes  to  the  Peach  Bottom 
Atomic  Power  Station,  Units  2  and  3. 
operating  licenses  DPR-44  and  DPR-56, 
respectively,  to  extend  the  expiration 
dates  of  the  operating  licenses  from 
January  31,  2008  to  August  8,  2013  and 
July  2,  2014,  respectively.  The 
amendments  are  in  response  to  the 
licensee's  LnpUcation  dated  May  21, 
1992.  The  revised  dates  provide  for  a 
licensed  operating  period  of  40  years 
from  issuance  of  the  respective  unit 
operating  license.  The  Commission's 
staff  has  prepared  an  environment 
assessment  of  the  proposed  action, 
"Environmental  Assessment  by  the 
Office  of  Nuciear  Reactor  Regulation 
Related  to  the  Change  in  the  Expiration 
Date  of  Facility  Operating  Licenses 
DPR-44  and  DPR-56,  Philadelphia 
Electric  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  Atlantic  City 
Electric  Company,  Peach  Bottom 
Atomic  Power  Station,  Units  2  and  3." 
dated  January  24, 1994. 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  change  in  the  expiration  dates 
of  the  operating  licenses  for  Peach 
Bottom  Atomic  Power  Statical,  Units  2 
and  3  (Peadi  Bottom,  Units  2  and  3). 
The  staff  reviewed  the  "Final 
Environmaatal  Statement  Related  to 
Operation  of  Peach  Bottom  Atomic 
Power  Station  Units  2  and  3,"  dated 
April  1973  (FES)  and  the  information 

[)rovided  in  the  licensee's  May  21, 1992 
icense  amendment  application  to 
determine  if  any  significant 
environmental  impacts,  other  than  those 
previously  considered,  would  be 
associated  with  the  proposed  license 
extension. 

Radiohgical  Impact 

The  NRC  staff  concludes  that, 
although  the  population  in  the  vidnity 
of  Peach  Bottom  Atomic  Power  Station 
has  increased,  the  population  growth 
was  less  than  projections  provided  in 
the  FES.  Based  on  updated  census 
information  and  upoated  population 
growth  estimates,  the  existing  FES  is 
expected  to  remain  bounding  with 
respect  to  population  projections. 

Station  radiological  effluents  to 
unrestricted  areas  during  normal 
op)eration  have  been  well  within 


Commission  regulations  regarding  "as 
low  as  reasonably  achievable  '  (ALARA) 
limits  and  are  expected  to  remain 
within  ALARA  Umits.  Based  on  the 
continued  operation  of  existing  liquid 
and  gaseous  radwaste  treatment  systems 
coupled  with  the  current  radiological 
monitoring  program,  the  NRC  staff 
anticipates  liquid  and  gaseous  effluent 
doses  during  the  period  covered  by  the 
requested  amendment  will  remain  a 
fraction  of  the  10  CFR  part  50, 
Appendix  I,  limits  and  will  not 
adversely  impact  the  environment. 

With  regard  to  normal  plant 
operation,  occupational  radiation 
exposures  to  personnel  have  decreased 
as  a  result  of  recent  plant 
improvements.  Further  reductions  in 
radiation  dose  rates  are  expected  as  a 
result  of  the  ALARA  program. 

Accordingly,  the  NRC  staff  concludes 
that,  as  a  result  of  the  license  extension, 
the  radiological  impact  on  the  general 
public  would  not  increase  over  that 
previously  evaluated  in  the  FES  and  the 
occupational  exposure  will  be  at  least 
consistent  with  the  industry  average  and 
in  accordance  with  10  CFR  Part  20. 

The  NRC  staff  has  in  the  past 
concluded  that  the  environmental 
impacts  associated  with  the  uranium 
fuel  cycle  are  very  small  when 
compared  with  the  dose  commitments 
resulting  from  natural  background 
sources. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  Peach  Bottom  Atomic 
Power  Station,  with  respect  to  normal 
conditions  of  transport  and  possible 
accidents  in  transport,  would  be 
founded  as  set  forth  in  Summary  Table 
S-4  of  10  CFR  51.52.  The  values  in 
Table  S-4  would  continue  to  represent 
the  contribution  of  transportation  to  the 
environmental  costs  associated  with 
reactor  operation. 

Nonradiological  Impacts 

The  NRC  staff  has  concluded  that  the 
proposed  extension  would  not  cause  a 
significant  increase  in  the 
nonradiological  impact  to  the 
environment  and  would  not  change  any 
conclusions  previously  reached  by  the 
NRC  staff. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  FES. 

Agtncie*  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensee's 
request  and  contacted  the 
Commonwealth  of  Pennsylvania. 
Bureau  of  Radiation  Protection,  which 


had  no  objection  to  the  proposed  license 
extension. 

Finding  of  No  Significant  Impact 

The  NRC  stafT  has  reviewed  the 
proposed  change  to  the  expiration  dates 
of  the  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3  operating  licenses 
relative  to  the  requirements  set  forth  in 
10  CFR  part  51.  Based  on  the 
environmental  assessment,  the 
Commission  concluded  that  there  are  no 
significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 

Proposed  license  amendment  will  not 
ave  a  significant  effect  on  the  quality 
of  the  human  environment.  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  May  21, 1992;  (2)  the 
"Final  Environmental  Statement  Related 
to  Operation  of  Peach  Bottom  Power 
Station,  Units  2  and  3,"  issued  April 
1973;  and  (3)  the  Environmental 
Assessment  dated  January  24,  1994. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
State  Library  of  Pennsylvania,  (Regional 
Depository)  Government  Pubhcations 
Section,  EJducation  Building.  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg.  Pennsyivaoia,  17105. 

Dated  at  Rockville.  Maryiand,  tiiig  24  th  day 
of  Jaauary  1994. 

For  the  Nuclear  Regulatory  Commission. 
CSiarla  L.  MUter. 

Director.  Project  Directorate  1-2,  Divisioit  of 
Reactor  Profects—t/a.  Office  <rf  Nuclear 
Heactor  Regulation. 

IFR  Doc  94-2392  Filed  2-2-94;  8:45  am] 
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Advfsory  Committee  on  Reactor 
SafegtMTds;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Eneixy  Act  (42  U.S.C  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  10-12. 1994,  in  room  P-110, 
7920  Norfolk  Avenue.  Bethesda. 
Marvland.  Notice  of  this  meeting  was 
pubushed  in  the  Federal  Register  on 
December  23, 1993. 

Thursday.  February  10,  1994 

8:30  aja.-a:35  a.m.:  Opening 
Remarks  by  ACRS  Chairman  (Open) — 
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The  ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting. 

8:35  a.m.-9:05  a.m.:  Preparation  for 
Meeting  with  the  NFC  Comntissioners 
(Open)— The  Committee  will  discuss 
matters  scheduled  foe  discussion  during 
its  meeting  with  the  NRC 
Commissioners. 

9:30  a.m.-l  t  a.m.:  Meeting  with  the 
NRC  Commissioners  (Open) — The 
Committee  will  meet  with  the  NRC 
Commissioners  at  One  White  FUnt 
North.  11555  Rockville  Pike,  Rockville. 
Maryland,  to  discuss  matters  of  mutual 
interest. 

12:45  p.m. -2 .15  p.m.:  Advanced 
Light-Water  Reactor  Policy  Issue — 
Source  Term  (Open) — The  Committee 
will  review  and  comment  on  a  draft 
Commission  paper  related  to  the  source 
term  to  be  used  for  Advanced  Light- 
Water  Reactors.  Representatives  of  the 
NRC  staff  will  participate. 

2.75  p.m.-3:45  p.m.:  Protection 
Against  Malevolent  Use  of  Vehicles  at 
Nuclear  Power  Plants  (Open/Closed) — 
The  Committee  will  review  and 
comment  on  the  proposed  final  rule  on 
Protection  Against  Malevolent  Use  of 
Vehicles  at  Nuclear  Power  Plants, 
including  comments  by  NUMARC  and 
the  associated  NRC  staff  resolution. 
Representatives  of  the  NRC  stafTand 
NUMARC  will  participate. 

A  portion  of  tnis  session  may  be 
closed  to  discuss  safeguards  and 
security  information. 

4  p.m.-5  p.m. — Proposed  NRC  Staff 
Plan  to  Implement  the 
Recommendations  of  the  PR  A  Working 
Group  and  the  Regulatory  Review  Group 
(Open) — The  Committee  will  review 
and  comment  on  the  proposed  NRC  staff 
plan  to  implement  the 
recommendations  of  the  PRA  Working 
Group  and  the  PRA-related 
recommendations  of  the  Regulatory 
Review  Group.  Representatives  of  the 
NRC  staff  will  participate. 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

5  p.m.-€:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
wrill  discuss  proposed  ACRS  reports  on 
diversity,  the  ReUability  Assurance 
Program  for  the  Advanced  Light- Water 
Reactors  (ALWRs),  NRC  stafTs  proposed 
use  of  TIER  2  material  for  certification 
of  ALWRs,  and  Technical  Specification 
Requirements  for  Onsite  Power  Sources 
for  Evolutionary  Plant  Designs:  and  on 
other  matters  considered  during  this 
meeting. 

Friday,  February  IT.  J 994 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 


opening  remarks  regarding  conduct  of 
the  meeting  and  comment  braefly 
regarding  items  of  current  interest 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  a.m.-9:45  a.m.:  Management 
Perspective  Regarding  ABWR  Review 
(Open) — The  Committee  will  hear 
briefings  by  arul  hold  discussions  with 
Dr.  Murley,  Director  of  the  Office  of 
Nuclear  Reactor  Regulation,  and  Senior 
Managers  of  the  General  Electric 
Nuclear  Energy  regarding  the  status  of 
the  NRC  staff  review  of  the  ABWR 
design. 

9:45  a.m.-l  1:45  a.m.:  Advanced 
Boiling  Water  Reactor  Design  (Open) — 
The  Committee  will  hear  briefings  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  Final  Design  Approval  for 
the  ABWR.  Elepresentatives  of  the 
General  Electric  Nuclear  Energy  will 
participate,  as  appropriate. 

12:45  p.m.-2:15  p.m.:  Rod  Control 
System  Failure  and  Withdrawal  of  Rod 
Control  Cluster  Assemblies  (Open) — The 
Committee  will  hear  a  briefing  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding:  the  May  27, 
1993  event  at  Salem,  Unit  2  during 
which  a  single  failure  in  the  rod  control 
system  resulted  in  the  withdrawal  of  a 
single  rod  from  the  core  while  the 
operator  was  applying  a  rod  insertion 
signal:  a  similar  event  at  the  Ginna 
nuclear  power  plant:  and  licensees' 
responses  to  Generic  Letter  93-04,  "Rod 
Control  System  Failure  and  Withdrawal 
of  Rod  Control  Cluster  Assemblies," 
dated  June  21,  1993.  Representatives  of 
the  industry  will  participate,  as 
appropriate. 

2:30 p.m.-3  p.m.:  Annual  ACRS 
Report  to  Congress  (Open) — The 
Committee  will  discuss  a  draft  of  the 
Annual  ACRS  Report  to  the  Congress  on 
the  NRC  Safety  Research  Program. 

3  p.m.-3:45  p.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  qualifications  of  candidates 
nominated  for  appointment  to  the 
ACRS,  and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members. 

A  portion  of  this  session  may  be 
closed  to  public  attendance  to  discuss 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
advisory  Committee,  and  matters  the 
release  of  which  wouhl  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 


3:4S  pjn.-*:30  pjn.:  Future  ACRS 
Activities  (C^paQ>— The  Committee  will 
discuss  topics  propuised  for 
consideration  during  future  ACRS 
meetings. 

4.45  aja.-6:3Q  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Saturday.  February  12,  T994 

8:30a.m.-l2  Noon:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  complete  its  reports  on  matters 
considered  during  this  meeting. 

12  Noon-12:15  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  fix)m 
the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

12:15  p.m.-I2:45  p.m.:  ACRS 
Subcommittee  Activities  (Open) — The 
Committee  will  hear  rejjorts  and  hold 
discussions  regarding  the  status  of 
ACRS  subcommittee  activities, 
including  a  report  of  the  February  9. 
1994  meeting  of  the  ABB-CE  Standard 
Plant  Designs  Subcommittee. 

12:45  p.m.-l  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
at  time  and  availability  of  information 
permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30,  1993  (58  FR  51 1 18).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins,  as  for  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  met*ting. 
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persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
safeguards  and  security  information 
exempted  from  disclosure  by  a  statute 
that  established  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld  per  5  U.S.C. 
552(c)(3).  to  discuss  information  that 
involves  the  internal  personnel  rules 
and  practices  of  this  advisory 
Committee  per  5  U.S.C.  552(c)(2),  and  to 
discuss  information  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
.has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
ai\d  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACRS 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301-492^516).  between 
7:30  a.m.  and  4:15  p.m.  est. 

Dated:  January  28. 1994. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  94-2382  Filed  2-2-94;  8:45  am) 
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Use  of  Decommissioning  Trust  Funds 
Before  Decommissioning  Plan 
Approval;  Draft  Policy  Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Draft  policy  statement. 

SUMMARY:  This  draft  poUcy  statement 
presents  the  criteria  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  proposes 
to  follow  in  addressing  requests  from 
power  reactor  licensees  that  have 
permanently  shut  down  their  power 
reactors  to  make  withdrawals  from 
external  decommissioning  sinking  funds 
^  to  pay  for  the  removal  of  components 
"and  other  deconmiissioning-related 
.activities  before  the  NRC  approves  these 
licensees'  decommissioning  plans 
submitted  pursuant  to  10  CFR  50.82. 
This  draft  policy  statement  also  covers 
de  minimis  withdrawals  from  external 
decommissioning  sinking  funds  to  pay 
Jot  developing  the  10  CFR  50.82 
decommissioning  plan  and  for  other 
post-shutdown  administrative  expenses. 
DATE:  Comment  period  expires  April  19, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 


so.  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville.  Maryland,  between  7:45 
am  and  4:15  pm  on  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wood,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone:  (301)  504-1255. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  decommissioning 
regulations  in  10  CFR  50.75  and  50.82 
are  silent  on  whether  approval  of  the 
decommissioning  plan  must  precede 
withdrawals  from  the  decommissioning 
trust  fund.  Appendix  B.3.1,  p.  B-12  of 
Regulatory  Guide  1.159.  "Assuring  the 
Availability  of  Funds  for 
Decommissioning  Nuclear  Reactors." 
contains  sample  trust  language  that 
indicates  that  the  fund  trustee  should 
only  release  funds  upon  certification 
"that  decommissioning  is  proceeding 
pursuant  to  an  NRC-approved  plan." 
However,  not  all  licensees  have  used 
this  sample  language.  When  the  NRC 
evaluated  trust  funds  as  part  of  the 
initial  certification  required  by  10  CFR 
50.75(b)  and  submitted  in  July  1990,  it 
found  trusts  acceptable  if,  along  with 
other  provisions,  they  contained 
language  limiting  trust  fund 
withdrawals  to  legitimate 
decommissioning  purposes.  Thus,  many 
licensees  have  acceptable  trusts  that 
nevertheless  do  not  expressly  limit  the 
withdrawal  of  trust  funds  before  NRC 
approves  a  decommissioning  plan. 

Because  of  a  request  by  Yankee 
Atomic  Electric  Company  (YAEC) "  and 
in  anticipation  of  future  requests  by 
other  power  reactor  licensees  of 
permanently  shutdown  facilities,  the 
Commission  directed  the  NRC  staff  to 
provide  an  analysis  and 
recommendation  to  the  Commission  on 
permitting  licensees  to  use  their 
decommissioning  funds  for 
decommissioning  activities  prior  to 
approval  of  the  decommissioning  plans. 
The  Commission  approved  the  criteria 
developed  by  the  staff  to  evaluate  early 
withdrawals  from  external 
decommissioning  sinking  funds  and 
directed  the  staff  to  publish  the  details 
of  this  policy  in  the  Federal  Register  for 


information  and  public  comment. ^  This 
proposed  policy  and  implementing 
criteria  are  provided  below: 

Statement  of  Policy 

If  a  licensee  of  a  permanently 
shutdown  facility  spends 
decomissioning  trust  funds  on 
legitimate  decommissioning  activities, 
the  timing  of  these  expenditures,  either 
before  or  after  NRC  approves  a 
licensee's  decommissioning  plan, 
should  not  adversely  affect  public 
health  and  safety,  provided  adequate 
funds  are  maintained  to  restore  the 
facility  to  a  safe  storage  conHguration  in 
case  decommissioning  activities  are 
interrupted  unexpectedly. 
Consequently,  the  timing  of  the  NRC 
review  of  a  licensee's  decommissioning 
plan  in  relation  to  withdrawals  from 
trust  funds  is  not  as  important  as  the 
purpose  of  those  withdrawals. 

In  its  decommissioning  plan  reviews, 
the  NRC  evaluates  proposed  licensee 
activities  in  the  planned 
decommissioning  process  to  determine 
whether  the  proposed  plan  adequately 
ensures  protection  of  public  health  and 
safety.  The  NRC  will  also  assess  a 
licensee's  overall  decommissioning 
fund  balance  in  relation  to  total  cost. 
The  NRC  review  of  decommissioning 
costs  is  focused  on  seeing  that  they  fall 
within  a  normal  range  of  costs  and  is 
not  focused  on  examining  the  timing, 
scope,  and  cost  of  specific  component 
removal  or  other  decommissioning 
activities.  Therefore,  although  the  NRC 
believes  that  it  should  guard  against 
misuse  or  waste  of  decommissioning 
trust  funds  by  licensees,  it  is  not  clear 
that  prior  NRC  review  of  the 
decommissioning  plan  would  identify 
such  misuse  or  waste  unless  it  resulted 
in  costs  far  higher  than  would  normally 
be  expected.  The  NRC  would  find  it 
difficult  to  identify  the  misuse  of  funds 
if  a  licensee's  estimates  were  within  a 
reasonable  range  of  the  costs  estimated 
for  similar  facilities.  Further,  the  NRC 
does  not  supervise  or  review  the  actual 


>  In  a  letter  to  the  CommiMion  dated  November 
25.  1992.  YAEC  stated  its  intention  to  use  its 
decommissioning  trust  funds  to  remove  reactor  core 
internals,  steam  generators  and  the  pressurizer  from 
Yankee-Rowe  before  the  NRC  approves  YAEC's 
decommissioning  plan.  (YAEC  plans  to  submit  its 
decommissioning  plan  for  NRC  review  in  late 
1993.)  By  letter  dated  April  16.  1993,  the  NRC  did 
not  object  to  YAEC's  proposed  use  of 
decommissioning  trust  funds  before  NRC  approval 
of  the  Yankee-Rowe  decommissioning  plan,  using 
criteria  consistent  with  those  discussed  in  this 
policy  statement. 

'This  policy  statement  does  not  apply  to 
licensees  with  operating  nuclear  reactors.  The  staff 
is  separately  evaluating  the  issue  of  whether  and 
under  what  circumstances  the  NRC  should  allow 
licensees  of  operating  plants  to  withdraw 
decommissioning  trust  funds. 
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expenditure  of  funds  during 
decommissioning  and  would  not  have 
an  opporttmity  to  identify  serious  cost 
overruns  that  might  jeopardize  the 
adequacy  of  funding  available  for 
remaining  decommissioning  activities. 

However,  there  appears  to  be  little 
motivation  for  utilities  to  misuse  these 
funds.  N4ost  NRC  power  reactor 
licensees  are  subject  to  rate  regulation 
by  State  public  utility  commissions 
(PUCs)  or  the  Federal  Energy  Regulatory 
Commission  (FERC).  Utilities  are 
normally  allowed  to  earn  a  return  on 
assets,  including  nuclear  plants,  once 
they  are  determined  to  be  "used  and 
useful"  and  placed  in  the  rate  base. 
E)ecommissioning  costs,  however,  are 
normally  treated  by  PUCs  and  FERC  as 
non-rate-base  expenses.  They  are  passed 
on  to  ratepayers  as  expenses,  but  the 
utility  and  its  stockholders  do  not  earn 
a  return  on  these  collections. 
Consequently,  there  is  little  financial 
incentive  for  a  licensee  to  "pad"  or 
dissipate  collected  decommissioning 
funds  to  increase  the  rate  base,  because 
the  stockholders  would  not  benefit. 

Further,  PUCs  and  FERC  are  unlikely 
to  allow  utilities  under  their 
jurisdictions  to  squander  funds  obtained 
from  ratepayers.  RateTegulators  hold 
prudency  reviews  to  determine  whether 
utilities  have  spent  funds  properly 
throughout  all  aspects  of  plant 
operation,  from  initial  planning  to  final 
decommissioning.  The  NRC  expects  that 
PUCs  and  FERC  will  continue  to 
exercise  their  oversight  of  utilities' 
expenditures,  including  those  being 
paid  from  decommissioning  trust  funds, 
throughout  the  decommissioning 
process.  A  utility  has  an  incentive  to 
spend  decommissioning  funds 
prudently  if  it  knows  that  its 
stockholders  will  be  liable  for 
decommissioning  costs  in  excess  of 
those  already  collected  from  ratepayers. 

Although  NRC  approval  of  the 
decommissioning  plan  does  not  ensure 
prevention  of  misuse  or  waste  of 
decomissioning  hinds,  the  NRC  believes 
that  withdrawal  of  funds  for 
decommissioning  activities  before  a 
decommissioning  plan  is  developed  and 
approved  should  require  NRC  review. 
This  is  consistent  with  Commission 
guidance  which  provided  that  the  staff 
may  permit  licensees  to  use  their 
decommissioning  funds  for  the 
decommissioning  permitted  above  (as 
the  term  decommission  is  defined  in  10 
CFR  50.2).  notwithstanding  the  fact  that 
their  decommissioning  plans  have  not 
yet  been  appro^-ed  by  the  NRC. 

Criteria 

The  criteria  and  supporting  rationale 
developed  to  evaluate  licensee 


proposals  for  early  withdrawals  from 
external  decommissioning  sinking  funds 
are  as  follows: 

1.  The  withdrawals  are  for  expenses 
for  legitimate  decommissioning 
activities  as  defmed  in  10  CFR  50.2  that 
would  necessarily  occur  under  most 
reasonable  decommissioning  scenarios. 
Section  10  CFR  50.2  defines 
"decommission"  as  meaning  "to  remove 
(as  a  facility)  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits  release  of  the  property  for 
unrestricted  use  and  termination  of 
licensee." 

This  criterion  calls  for  a  licensee  to 
demonstrate  that  the  early  withdrawal  is 
for  activities  that  would  occur  under 
reasonable  deconunissioning  scenarios 
and  would  prevent  frmds  being  used  for 
activities  that  do  not  reduce 
radioactivity  at  the  site  and  ultimately 
permit  release  of  the  property  for 
unrestricted  use.  A  licensee  that  has 
already  prepared  its  §  50.82 
decommissioning  plan  (which  must  be 
submitted  within  2  years  after  a 
permanent  cessation  of  operations) 
could  reference  the  appropriate  part  of 
this  plan.  A  hcensee  that  has  not  yet 
completed  its  §  50.82  decommissioning 
plan  would  have  to  provide  other 
documentation  to  demonstrate  that  its 
proposed  activities  were  clearly 
decommissioning  activities. 

2.  The  expenditures  would  not  reduce 
the  value  of  the  decommissioning  trust 
below  an  amount  necessary  to  place  and 
maintain  the  licensee's  reactor  in  a  safe 
storage  (SAFSTOR)  condition  if 
unforeseen  conditions  or  expenses  arise. 
(For  example,  if  the  waste  shipments 
were  rejected  by  the  disposal  site 
because  of  lack  of  storage  space  or  legal 
impediments,  a  licensee  would  have  to 
show  it  had  the  funds  to  return  and 
store  any  affected  components  on  site 
and  to  store  any  radioactive  components 
and  materials  that  had  remained  on- 
site.) 

Consistent  with  the  purpose  of  the 
decommissioning  funding  regulations, 
assurance  of  availability  of  funds  to 
safely  decommission  a  bcility.  and  the 
principle  that  a  preapproval  activity 
does  not  foreclose  the  release  of  the  site 
for  possible  unrestricted  use.  this 
criterion  calls  for  a  licensee  to  show  that 
it  can  maintain  the  status  quo  at  a 
facility  and  that  the  proposed  activities 
will  not  preclude  the  ultimate 
unrestricted  use  of  the  site.  A  licensee 
would  have  to  document  the  rationale 
for  the  minimum  amount  estimated  to 
be  needed  to  return  to  a  safe  storage 
condition  if  decontamination  or  removal 
activities  are  interrupted  and  the 
components  and  equipment  involved 
have  to  be  stored  safely  at  the  site.  Such 


on-site  storage  after  shipment  could,  in 
the  worst  case,  require  construction  of  a 
storage  facility.  This  criterion  ensures 
that  deconunissioning  activities  that 
occur  befon  approval  of  the  §  50.82 
decommissioning  plan  do  not  reduce 
funds  below  a  level  that  would  ensure 
continued  maintenance  of  safety  at  a 
defueled.  shutdtnvn  facility  until  the 
decommissioning  plan  is  reviewed  and 
approved.  A  licensee  could  satisfy  this 
criterion  by  demonstrating  that  it  has 
sufficient  mnds  in  either  its 
decommissioning  fund  or  other 
available  funds  to  maintain  the  status 
quo  at  the  facility,  that  is.  maintain 
safety  in  the  defueled.  shutdown 
condition.  U  should  be  noted  that  this 
criterion  is  also  pertinent  to  the  normal, 
end-of-life  decommissioning;  licensees 
are  to  accommodate  the  possibility  of 
unforeseen  occurrences  by  providing  for 
contingencies.  (See  Regulatory  Guide 
1.159  at  1.159-10.  Item  1.4.4.3.  The 
general  guidance  of  Regulatory  Guide 
1.159  concerning  provisions  for 
"contingencies."  however,  does  not 
explicitly  identify  the  nature  of  such 
contingencies.  The  NRC's  proposed 
criterion  is  more  explicit.) 

The  NRC  notes  that  10  CFR 
50.82(c)(1)  requires  that,  "funds  needed 
to  complete  decommissioning  be  placed 
into  an  account  segregated  from  licensee 
assets  and  outside  the  licensee's 
administrative  control  during  the 
storage  or  surveillance  period,  or  a 
surety  method  or  fund  statement  of 
intent  be  maintained  in  accordance  with 
the  criteria  of  §  50.75(e)."  Because  the 
definition  of  decommissioning  in  10 
CFR  50.2  implicitly  includes  the  costs  of 
placing  and  maintaining  a  reactor  in 
safe  storage,  a  licensee  should  continue 
to  provide  assurance  of  adequate  funds 
for  these  expenses  at  all  times  during 
the  SAFSTOR  period.  Thus,  licensees 
are  required  to  maintain  this  assurance 
both  before  and  after  the  NRC  approves 
a  licensee's  §  50.82  decommissioning 
plan. 

3.  The  withdrawals  would  not  inhibit 
the  ability  of  the  licensee  to  complete 
funding  of  any  shortfalls  in  the 
decommissioning  trust  needed  to  ensure 
availability  of  funds  to  ultimately 
release  the  site  for  unrestricted  use. 

This  criterion  encompasses  the 
principle  that  activities  allowed  before 
approval  of  the  decommissioning  plan 
do  not  significantly  increase 
decommissioning  costs.  A  licensee 
would  be  required  to  document  the 
effect  of  the  withdrawals  on  the 
deconrnrissioning  funding  plan, 
addressing  the  current  fund  balance  and 
collection  schedule,  and  demonstrate 
that  the  use  of  funds  before  NRC 
approval  of  a  deconnnissioning  plan  for 
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the  fiacility  would  not  impair  the 
licensee's  ability  to  fully  fund  the  plan 
submitted  to  the  NRC  (or,  if  no  plan  has 
been  hied,  the  actions  necessary  to 
permit  release  of  the  site  for  unrestricted 
use).  A  licensee  would,  for  example, 
have  to  show  that  the  decommissioning 
actions  potentially  taken  out  of 
sequence  of  any  decommissioning  plan 
submitted  (or  reasonable 
decommissioning  alternatives  if  no  plan 
has  been  submitted)  would  not 
signihcantly  increase  decommissioning 
costs  or  impair  its  abiUty  to  obtain  the 
funds  necessary  to  complete 
decommissioning. 

4.  Before  the  NRC  approves  a 
decommissioning  plan,  licensees  can  be 
allowed  to  undertake  any 
decommissioning  activity  (as  the  term 
"decommission"  is  defined  in  10  CFR 
50.2)  that  does  not:  (a)  Foreclose  the 
release  of  the  site  for  possible 
unrestricted  use,  (b)  significantly 
increase  decommissioning  costs,  (c) 
cause  any  signihcant  environmental 
impact  not  previously  reviewed,  or  (d) 
violate  the  terms  of  the  licensee's 
existing  license  (e.g.,  OL,  POL,  or  OL 
with  confirmatory  shutdown  order)  or 
10  CFR  50.59  as  applied  to  the  existing 
license. 

This  criterion  seeks  to  ensure  that 
funds  are  only  used  for  those 
decommissioning  activities  that  would 
be  allowed  to  proceed  before  the  NRC 
approves  a  decommissioning  plan. 
Items  (a)  and  (b)  have  already  been 
addressed  by  this  policy  statement.  For 
items  (c)  and  (d),  a  Ucensee  and  the  NRC 
would  evaluate  the  proposed  activity  to 
ensure  that  the  activity  may  proceed 
under  the  current  license  and  that  the 
proposed  activity  will  not  result  in  any 
significant  environmental  impact  not 
previously  reviewed. 

As  stated  above,  the  NRC  may  permit 
licensees  to  use  their  decommissioning 
funds  for  the  decommissioning 
activities  permitted  above  (as  the  term 
"decommission"  is  defined  in  10  CFR 
50.2),  notwithstanding  the  fact  that  their 
decommissioning  plans  have  not  yet 
been  approved  by  the  NRC.  After  review 
of  the  licensee's  proposed  activities  and 
fund  withdrawal  using  the  above 
criteria,  the  NRC  would  permit  the 
Ucensee  to  use  decommissioning  funds 
and  to  undertake  the  proposed  activities 
by  tacitly  consenting  to  the  proposed 
withdrawals  by  not  interposing,  within 
a  specified  time,  an  objection  to  the 
hcensee's  proposal.  The  NRC  would 
need  60  days  to  complete  an  effective 
review  of  a  licensee's  proposal  and 
justification  of  how  the  above  criteria 
will  be  met. 


Ancillary  Issue 

hi  the  past,  licensees  have  asked  the 
NRC  informally  whether  they  would  be 
able  to  withdraw  funds  from  their  trusts 
to  pay  for  developing  the  §  50.82 
decommissioning  plan  and  for  other 
post-shutdown  administrative  expenses. 
The  NRC  believes  that  these 
withdrawals  should  be  allowed  before 
the  NRC  approves  the  final 
decommissioning  plan,  provided  the 
licensee  meets  the  following  guidelines: 

1.  The  sum  of  withdrawals  for  such 
purposes  should  be  de  minimis,  that 
is,  less  than  $5  million.' 

2.  The  decommissioning  trust  balance 
would  not  fall  below  an  amount 
needed  for  safe  storage. 

3.  The  Ucensee  provided  for  these  costs 
in  its  site-specific  decommissioning 
cost  estimate  and  increased  its  overall 
trust  fund  balances  accordingly. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Conunission. 
James  L.  Blaha, 

Acting  Executive  Director  for  Operations. 
[FR  Doc  94-2391  Filed  2-2-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-33533;  File  No.  SR-NASD- 
94-^ 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Application  Fees  for  New 
fAemben 

January  27, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  January  21, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  estabUshing  or  changing  a  fee  under 
section  19(b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  elective  upion  the 
Commission's  receipt  of  this  fiUng.  The 


1  In  taUilng  informally  with  several  licensees,  the 
NRC  understands  that  most  licensees  expect  to 
spend  from  SI  million  to  $3  million  for  completing 
decommissioning  plans  and  for  Immediate  post- 
shutdown  administrative  expenses.  The  amount  of 
S5  million,  therefore,  is  based  on  a  "best-guess" 
estimated,  but  is  small  enough  not  to  significantly 
deplete  the  decommissioning  trust. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  Schedule  A  to  the  By-Laws  to  amend 
the  amount  of  new  application  fees 
assessed  against  firms  other  than  self- 
clearing  or  introduction  firms,  from 
$1,500  to  $3,000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  VI  of  the  By-Laws  of  the  NASD 
requires  new  members  to  pay  an 
application  fee  based  on  reasonable 
expenses  incurred  in  carrying  out  the 
work  of  processing  new  membership 
applications.  Pursuant  to  Schedule  A, 
Section  2  to  the  By-Laws,  the  NASD 
currently  assesses  a  new  application  fee 
of  $5,000  for  self-clearing  firms,  $3,000 
for  introducing  firms  and  $1,500  for  all 
firms  other  than  self-clearing  or 
introducing  firms  ("other"  firms).*  The 
average  cost  of  processing  new 
applications  for  other  firms  exceeds  the 
revenue  generated  by  the  fee  for  such 
applications.  Currently,  the  NASD 
subsidizes  the  revenue  shortfall  for 
other  firms  from  other  fees  and 
assessments. 

Because  there  is  no  reasonable 
justification  for  subsidizing  the  initial 
entry  of  other  firms  into  the  industry, 
the  NASD  is  proposing  to  amend  the 
application  fee  assessed  against  other 
firms  to  reflect  more  closely  the  actual 
costs  incurred  in  processing  such 
applications.  The  average  cost  for 
processing  new  applications  for  other 
firms  is  approximately  the  same  as  that 
for  introducing  firms.  Therefore,  the 
NASD  is  proposing  to  amend  the 


<  NASD  Manual.  Schedule  A  to  the  By-Laws.  Sec. 
2,  (CCH)  1  1753. 
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amount  of  the  new  application  fee 
assessed  against  other  firms  in  Schedule 
A,  Section  2(i)(iii),  which  is  currently 
$1,500,  to  $3,000. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act,2  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  in  that 
the  proposed  rule  change  equitably 
adjusts  the  initial  application  fee  so  that 
all  new  members  are  assessed  their 
approximate  entry  costs. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and  Rule  J9b- 
4  promulgated  thereunder  in  that  it 
constitutes  a  due,  fee,  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
pursuant  to  Section  19(b)(3)(C)  of  the 
Act  if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


>  15  U.S.C  780-3  (1988). 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  24,  1994. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Jonathan  G.  Katz, 
Secretory. 
[FR  Doc.  94-2373  Filed  2-2-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  Commercial  Space 
Transportation 

Low  Earth  Orbit  Space  Market;  Public 
Meeting 

Notice  is  hereby  given  of  a  public 
meeting  called  by  the  Department  of 
Transportation's  (DOT)  Office  of 
Commercial  Space  Transportation 
(OCST)  to  obtain  data  specifically 
relating  to  the  low  earth  orbit  (LEO) 
space  market.  The  meeting  is  scheduled 
to  take  place  on  February  10, 1994,  from 
3-5  p.m.,  in  the  FAA  Auditorium, 
located  on  the  third  floor  of  the 
Department  of  Transportation's  Federal 
Aviation  Administration  Building,  800 
Independence  Ave.,  SW.,  Washington, 
EXZ.  The  information  obtained  from  this 
meeting  will  facilitate  DOT's 
participation  as  a  member  of  the 
Interagency  Working  Groups  on  Space 
Transportation  for  the  White  House 
Office  of  Science  and  Technology  Policy 
(OSTP)  and  on  the  Department  of 
Defense  Space  Launch  Modernization    . 
Plan.  DOT  is  also  supporting  efforts  by 
the  Office  of  the  United  States  Trade 
Representative  (USTR)  to  monitor 
compliance  by  the  Russian  Federation 
with  the  recently  concluded  U.S.-Russia 
commercial  space  launch  trade 
agreement. 

OCST  seeks  data  that  would  assist  in 
defining  LEO  launch  requirements  and 
in  projecting  future  space  transportation 
needs  to  support  market  demands. 
Specifically,  OCST  is  interested  in 
obtaining  LEO  market  projections, 
including  the  number  of  payloads 
planned  for  launch  between  the  years 
1994-2010.  and  thereafter,  and  the 
kinds  of  services  that  may  be  provided 
by  LEO  satellites  and  their  applications 
(e.g.,  remote  sensing,  mobile 
communications).  OCST  is  also 
interested  in  obtaining  long-range 


projections  of  the  potential  revenues 
that  may  be  generated  by  these  space- 
based  systems.  Information  on  short- 
term  (vkithin  the  next  1-5  years)  revenue 
projections  should  not  be  provided  at 
the  meeting  unless  it  is  otherwise 
publicly  available.  Interested  parties 
wishing  to  provide  short-range  revenue 
projections  not  otherwise  publicly 
available  may  do  so  in  a  written 
submission  to  OCST.  This  information 
will  not  be  publicly  disclosed  by  OCST 
except  in  aggregate  form. 

Written  submissions  may  be  provided 
to  OCST  in  addition  to  or  in  place  of 
oral  remarks  presented  at  the  public 
meeting.  Submissions  designated  as 
proprietary  will  be  treated 
confidentially.  Due  to  the  immediate 
need  for  this  data  to  support  the  various 
DOT  and  Administration  efforts,  written 
submissions  should  be  provided  as 
quickly  as  possible,  but  no  later  than 
noon  February  14, 1994,  to  the  Office  of 
Commercial  Space  Transportation,  room 
5415,  400  Seventh  Street  SW., 
Washington,  DC  20590  or  by  fax  to  (202) 
366-7256. 

In  order  to  assure  the  orderly 
presentation  of  information,  and  to  try 
to  accommodate  all  speakers,  each 
person  wishing  to  present  information 
at  the  meeting,  whether  in  a  personal  or 
a  representative  capacity  on  behalf  of  an 
organization,  will  be  allotted  five 
minutes.  Persons  who  wish  to  present 
information  at  the  meeting  should  notify 
OCST  no  later  than  Febmary  8.  1994,  to 
reserve  their  allotted  time.  If  possible, 
OCST  will  notify  interested  persons  if 
additional  time  is  available.  Department 
officials  chairing  the  meeting  may  take 
additional  time  to  ask  clarif>'ing 
questions  of  the  speaker.  To  reserve 
speaking  time,  please  telephone  (202) 
366-5770.  Additional  information  may 
be  obtained  by  contacting  Ms.  Linda  H. 
Strine. 

Dated:  January  31, 1994. 
Frank  C.  Weaver, 

Director.  Office  of  Commercial  Space 

Transportation. 

[FR  Doc.  94-2583  Filed  2-1-94;  12:24  pml 

BICUNa  COOC  4V10-62-P 


Federal  Aviation  Administration 

Atlantic  City  International  Airport, 
Atlantic  County,  New  Jersey, 
Environmental  Assessment  (EA) 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Assessment  (EA). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
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notice  to  advise  the  public  that  an 
Environmental  Assessment  will  be 
prepared  and  considered  for  the 
implementation  of  the  proposed  plan  to 
facilitate  development  on  a  portion  of 
the  Atlantic  Qty  International  Airport 
in  New  Jersey. 

SUPPt-EKDaARY  INFORMATION:  The  FAA 
as  lead  agency,  in  cooperation  with  the 
South  Jersey  Transportation  Authority 
(SJTA)  as  joint  lead  agency  will  prepare 
an  Environmental  Assessment  intended 
to  assess  the  environmental  impacts 
related  to  various  alternatives  for 
development  at  the  Atlantic  City 
International  Airport.  The  Atlantic  City 
International  Airport  consists  of  a  total 
of  5,143  acres;  5,059  acres  of  property 
termed  the  "FAA  Technical  Center" 
which  includes  the  Federal  Aviation 
Administration  and  Air  National  Guard 
(ANG)  facilities  owned  by  the  FAA,  and 
84  acres  owned  by  the  South  Jersey 
Transportation  Aulhonty  which  is  used 
to  accommodate  the  Atlantic  City 
International  Airport  Civil  Terminal 
area.  The  84  acre  Atlantic  City 
International  Airport  Civil  Terminal 
Area  is  independent  of  the  5.059  acre 
site.  The  Atlantic  Qty  International 
Airport  is  located  in  portions  of 
Hamilton.  Egg  Harbor  and  Galloway 
Townships  in  Atlantic  County.  New 
Jersey.  The  Atlantic  City  International 
Airport  is  approximately  10  miles 
northeast  of  Atlantic  City. 

The  EA  will  consider  the 
environmental  impacts  of  the  no  build 
alternative  and  various  build 
alternatives.  The  no  build  alternative  is 
defined  as  the  non-implementation  of 
further  airport  development  such  that 
the  airport  will  remain  in  its  existing 
condition. 

The  proposed  build  alternatives  for 
the  Atlantic  City  International  Airport 
could  include  but  not  necessarily  be 
limited  to: 

1.  Construction  of  one  additional 
terminal  or  expansion  of  existing 
terminal. 

2.  Constniction  of  additional  parking 
facilities. 

3.  Expansion  of  existing  runway/ 
taxiway  facilities. 

4.  Improvement  of  the  interior  roadway 
system. 

5.  Construction  of  additional  aircraft 
maintenance  facilities  including 
hangars,  aprons,  taxilanes. 

6.  Construc-tion  of  additional  air  cargo 
facilities. 

The  Environmental  Assessment  will 
address  impacts  of  the  various 
alternatives  on  topics  including,  but  not 
Hmited  to  the  following:  noise;  land  use; 
social  impacts;  induced  socioeconomic 
impacts;  air  quality;  water  quality; 


Department  of  Transportation  Act. 
Section  4(f)  applicability;  historic, 
architectural,  archaeological  and 
cultural  resources;  biotic  communities; 
endangered  and  threatened  species  of 
flora  and  fauna;  wetlands;  floodplains; 
coastal  zone  management  prograin; 
coastal  barriers;  wild  and  scenic  rivers; 
farmland;  energy  supply  and  natural 
resources;  light  emissions;  solid  waste 
impact;  and  construction  imparts. 
INTER-AGENCY  SCOPING  MEETING:  In  order 
to  provide  agency  input,  a  scoping 
meeting  for  Federal.  State  and  local 
agencies  will  be  held  on  February  17, 
1994  at  1  p.m.  at  the  Farley  Service 
Plaza  located  on  the  Atlantic  City 
Expressway  in  Elwood,  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Squeglia,  Environmental 
Specialist,  FAA  Eastern  Region  Office. 
Airports  Division.  AEA-610,  Fitzgerald 
Federal  Building,  JFK  International 
Airport.  Jamaica.  New  York  11430;  (718) 
553-1243  or  Malcolm  Lane,  South 
Jersey  Transportation  Authority,  Joint- 
Lead  Agent,  Atlantic  City  International 
Airport,  New  Jersey  08232. 

issued  in  Jamaica,  New  York  on  )anuarv 
27,1994. 

Louis  P.  DeRosa, 

Manager,  Airports  Division,  Eastern  Bfgion. 
(FR  Doc.  94-2395  Filed  2-2-94;  8 :4.S  ami 

B4LUNG  COOC  4»1»-t3-M 


Aviation  Rulemaking  Advisory 
Committee  IMeetlng  on  Noise 
Certification  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  tXDT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  noise  certification 
issues. 

DATES:  The  meeting  will  be  held  on 
March  10. 1994.  at  9  a.m.  Arrange  for 
oral  presentations  by  March  1. 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  suite  801, 1400  K  Street 
NW.,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jeanne  Trapani.  Office  of 
Rulemaking  (ARM-208).  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  telephone  (202) 
267-7624. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sertion  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  use.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 


Rulemaking  Advisory  Committee  to  be 
held  on  March  10, 1994,  at  the  General 
Aviation  Manufarturers  Association, 
suite  801.  1400  K  Street  NW., 
Washington.  DC  20005.  The  original 
meeting,  scheduled  to  take  place  on 
January  20,  1994,  was  not  held  due  to 
a  state  of  emergency  in  Washington.  DC. 
The  agenda  for  the  meeting  will  include: 

•  Committee  Administration 

•  Consideration  of  a  proposed  task  to 
harmonize  Part  38  of  the  Federal 
Aviation  Regulations  with  the  European 
JAR  36 

•  A  discussion  of  future  meeting 
dates,  artivities,  and  plans 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  March  1,  1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  information 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC.  on  Januan,  2ft. 
1994. 

Paul  R.  Oykeman, 

Assistant  Executive  Director  for  Noise 
Certification  Issues,  Aviation  Rulemaking 
Adiisory  Committee. 
[FR  Doc.  94-2397  Filed  2-2-94;  8;45  ami 

BILLING  COOC  4f10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  94-11] 

Recordation  of  Trade  Name: 
"California  Silk  Collection" 

AGENCY:  U.S.  Customs  Service, 
Depwrtment  of  the  Treasury. 
ACTION:  Notice  of  recordation. 

SUMMARY:  On  October  27.  1993.  a  notice 
of  application  for  the  recordation  under 
section  42  of  the  Act  of  July  5. 1946.  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "California  Silk  Collection."  was 
published  in  the  Federal  Register  (58 
FR  57894).  The  notice  advised  that 
before  final  action  was  taken  on  the 
application,  consideration  would  be 
given  to  any  relevant  data,  views,  or 
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arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  December 
27,  1993.  No  responses  were  received  in 
opposition  to  the  notice.  Accordingly,  as 
provided  in  §  133.14,  Customs 
Regulations  (19  CFR  133.14),  the  name 
"California  Silk  Collection,"  is  recorded 
as  the  trade  name  used  by  California 
Silk  Collection,  a  corporation  organized 
under  the  laws  of  the  State  of  California, 
located  at  4829  S.  Eastern  Avenue,  Bell, 
California. 

The  trade  name  is  used  in  connection 
with  men  and  ladies  garments  made 
with  silk  and  other  nature  fabric  textile. 
EFFECTIVE  DATE:  February  3. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue  NW.  (Franklin  Court), 
Washington,  DC  20229  (202  482-6960). 

Dated:  January  26,  1994. 
John  F.  Atwood, 

Chief.  Intellectual  Property  Fights  Branch. 
|FR  Doc.  94-2434  Filed  2-2-94;  8:45  amj 

BILUNQ  CODE  4820-02-P 


[TO  .94-12] 

Recordation  of  Trade  Name:  "Superior 
Seedless  Grape  Co." 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  recordation. 

SUMMARY:  On  October  27,  1993.  a  notice 
of  application  for  the  recordation  under 
section  42  of  the  Act  of  July  5,  1946,  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "Superior  Seedless  Grape  Co.," 
was  published  in  the  Federal  Register 
(58  FR  57894).  The  notice  advised  that 
before  final  action  was  taken  on  the 
application,  consideration  would  be 
given  to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  December 
27.  1993.  No  responses  were  received  in 
opposition  to  the  notice.  Accordingly,  as 
provided  in  §  133.14,  Customs 
Regulations  (19  CFR  133.14).  the  name 
"Superior  Seedless  Grape  Co.,"  is 
recorded  as  the  trade  name  used  by  Sun 
World.  Inc..  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware, 
located  at  P.  O.  Box  1028,  53-990 
Enterprise  Way,  Coachella,  California 
92223. 

The  trade  name  is  used  in  connection 
with  table  grapes. 
EFFECTIVE  DATE:  February  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 


Rights  Branch,  1301  Constitution 
Avenue  NW.,  (Franklin  Court), 
Washington.  DC  20229  (202  482-6960). 

Dated:  January  26, 1994. 
John  F.  Atwood, 

Chief,  Intellectual  Property  Rights  Bmnch. 
[PR  Doc.  94-2433  Filed  2-2-94;  8:45  am) 
BtLLMO  CODE  4SiO-02-P 


Application  for  Recordation  of  Trade 
Name:  "Presentense" 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12.  Customs 
Regulations  (19  CFR  133.12).  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946.  as  amended  (15  U.S.C. 
1124).  of  the  trade  name  "Presentense.," 
used  by  MGP  Corporation,  a  corporation 
organized  under  the  laws  of  the  State  of 
Virginia,  located  at  21440  Pacific 
Boulevard.  Sterling.  Virginia  20167. 

The  application  states  that  the  trade 
name  is  used  in  connection  with 
household  ceramic  articles,  including 
tableware  and  dinnerware.    • 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATES:  Comments  must  be  received  on 
or  before  April  4,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch.  1301  Constitution  Avenue  NW. 
(Franklin  Court).  Washington.  IX 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue  NW.  (Franklin  Court). 
Washington.  DC  20229  (202-482-6960). 

Dated:  January  26.  1994. 

John  F.  Atwood, 

Chief  Intellectual  Property  Fights  Branch. 

[FR  Doc.  94-2432  Filed  2-2-94;  8:45  am) 

BtLUNG  COOE  4«20-03-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review;  Voluntary  Customer  Surveys 
To  Implement  Executive  Order  12862— 
Department  of  Veterans  Affairs 

AGENCY:  Department  of  Veterans  Affairs. 


ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection;  (2)  a 
description  of  the  need  and  its  use;  (3) 
who  will  be  required  or  asked  to 
respond:  (4)  an  estimate  of  the  total 
annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  and 
(5)  the  frequency  of  response. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers.  Office  of  Information  Resources 
Management  (723).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  February 
14.  1994. 

Dated:  January  27.  1994. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service. 

New  Collection 

1.  Voluntary  Customer  Surveys  to 
Implement  Executive  Order  12862 — 
Department  of  Veterans  Affairs. 

2.  Voluntary  Customer  Surveys  will 
be  used  to  implement  Executive  Order 
12862.  VA  will  gather  the  necessary 
information  to  determine  the  kind  and 
quality  of  services  VA  customers  want, 
and  their  level  of  satisfaction  with 
existing  services.  The  information  will 
be  used  by  VA  to  focus  its  planning  and 
problem  solving  efforts  to  those  service 
issues  valued  by  the  customer. 

3.  Individuals  or  households — State  of 
local  governments — Farms — Businesses 
or  other  for-profit — Federal  agencies  or 
employees — Non-profit  institutions — 
Small  businesses  or  organizations. 

4.  VA  estimates  a  total  burden  of 
1.439.177  hours— 336,252  hours  in  FY 
1994;  491.499  hours  in  FY  1995;  and 
611,427  hours  in  FY  1996. 

5.  On  occasion. 

|FR  Doc.  94-2401  Filed  2-2-94;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
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Thursday.  February  3,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  piMshed  under 
tt>e  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552tXe)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  February  8. 

1994  at  10:a.in. 

PLACE:  999  E  Street.  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DtSCUSSEO: 

Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§437g,  §  438(b),  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Press  Officer.  Telephone:  (202)  219- 

4155. 

Delorei  Hardy, 

Administrative  Assistant. 

(FR  Doc.  94-2642  Filed  2-1-94;  3:48  am] 

BILUNGCOOC  (TIS-OY-M 

SECURTHES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  prtjvisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  February  7, 1994. 


A  closed  meeting  will  be  held  on 
Tuesday,  February  8, 1994.  at  11  a.m. 
An  open  meeting  will  be  held  on 
Wednesday,  February  9. 1994,  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinibn,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (e)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese.  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
February  8, 1994.  at  11  a.m..  will  be: 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Regulatory  matter  regarding  financial 
institutions. 

Opinion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
February  9, 1994,  at  10  a.m.,  will  be: 

Consideration  of  the  reproposal  of  rules 
implementing  the  large  trader  reporting 


section  of  the  Market  Reform  Act  of  1990. 
The  reproposed  rules  would:  (l)  Require  a 
person  that  effects  significant  quantities  of 
transactions  in  publicly  traded  securities  Jo 
file  Form  13H  with  the  Commission 
disclosing  such  person's  identify  and 
accounts;  (2)  require  broker-dealers  that  carry 
accounts  to  maintain  records  of  transactions 
effected  by  or  for  such  person's  accounts;  and 
(3)  require  such  broker-dealers  to  report  to 
the  Commission  upon  request,  transactions 
effected  by  or  for  such  person's  accounts. 

For  further  information,  please  contact 
Nicholas  T.  Chapekis  at  (202)  272-3115. 

Consideration  of  a  release  that  would 
discuss  the  need  to  establish  recordkeeping 
and  reporting  requirements  for  brokers  and 
dealers  that  operate  automated  trading 
systems.  The  release  would  propose  for 
comment  a  rule  that  would  require  registered 
broker-dealer  sponsors  of  these  systems  to 
maintain  participant,  volume  and  transaction 
records,  and  to  report  system  activity 
periodically  to  the  Commission. 

For  further  information,  please  contact 
Gordon  K.  Fuller,  Sheila  C  Slevin,  or  Kristen 
N.  Geyer  (202)  272-2067. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Anita 
Klein  at  (202)  272-2400. 

Dated:  February  1. 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-2641  Filed  2-1-94;  3:41  pm| 
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Corrections 


Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxJ  appear  in 
the  appropnate  document  categories 
elsewhere  in  ttie  issue. 


DEPARTMErrr  OP  EDUCATION 

(CFOA  No.  84. 198] 

National  Workplace  Literacy  Program; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  [FY]  1993 

Correction 

In  notice  document  94-443  beginning 
on  page  1418,  in  the  issue  of  Monday, 
January  10,  1994,  make  the  following 
correction: 

On  the  same  page,  in  the  second 
column,  in  the  eighth  line,  '"March  10, 
1994."  should  read  "May  10, 1994." 

BILUNC  COOE  ISO^OI.0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  293, 351, 430,  432,  451, 
511,  530,  531,  536,  540,  575,  591,  595, 
and  771 

RIN  3206-AF69 

Termination  of  the  Performance 
Management  and  Recognition  System 

Correction 

In  rule  document  93-30581  beginning 
on  page  65531  in  the  is-sue  of 


Wednesday,  December  15. 1993,  make 
the  following  corrections: 

1.  On  page  65531,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  last  line,  "are"  should  read  "as". 

§531.201    [Corrected] 

2.  On  page  65535,  in  the  second 
column,  in  §  531.201,  in  the  fourth  line, 
"Services"  should  read  "Service". 

3.  On  page  65536,  in  the  third 
column,  in  amendatory  instruction  40. 
to  §  531.406,  in  the  second  line, 
"(b)(2)(ii)"  should  read  "(b)(2)(iii)". 

BILUNO  COOE  1SOS-01.0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33425;  File  Na  SR-CBOE- 
93-68] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange  Inc. 
Relating  to  the  Maintenance  by 
Members  of  Certain  Written  Policies 
and  Procedures 

January  5, 1994.  . 
Correction 

In  notice  document  94-561  beginning 
on  page  1573  in  the  issue  of  Tuesday, 
January  11,  1994,  the  date  was  omitted 
and  should  read  as  set  forth  above. 

BILUNC  COOE  MOMn-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33236;  File  No.  SR-NASO- 
93-36] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Extension  of  Public 
Comment  Period  for  Proposed  Rule 
Change 

Correction 

In  notice  document  93-29217 
appearing  on  page  63195  in  the  issue  of 
Tuesday,  November  30, 1993,  the 
release  no.  should  read  as  set  forth 
above. 

WLUNO  COOE  ISOMH^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-19856;  811-2672] 

MFS  Managed  Municipal  Bond  Trust; 
Application  for  Deregistration 

November  10, 1993. 

Correction 

In  notice  docxmient  93-28221 
beginning  on  pwge  60720  in  the  issue  of 
Wednesday,  November  17, 1993,  the 
date  was  omitted  and  should  read  as  set 
forth  above. 
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21  CFR  Part  351 

Vaginal  Drug  Products  for  Over-the- 
Counter  Human  Use;  Withdrawal  of 
Advance  Notice  of  Proposed  Rulemaking 
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proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch  under  docket 
number  82N-0291. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  351 
[Docket  No.  82N-0291] 
RIN  0905-AA06 

Vaginal  Drug  Products  for  Over-the- 
Counter  Human  Use;  Withdrawal  of 
Advance  Notice  of  Proposed 
Rulemaking 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  withdrawal  of  advance 

notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
to  withdraw  the  advance  notice  of 
proposed  rulemaking  of  October  13. 
1983  (48  FR  46694)  that  would  have 
established  conditions  under  which 
over-the-counter  (OTC)  vaginal  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  notice  of  withdrawal 
after  considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Contraceptives 
and  Other  Vaginal  Drug  Products  (the 
Vaginal  Panel)  and  public  comments  on 
an  advance  notice  of  proposed 
rulemaking  that  was  based  on  those 
recommendations.  This  action  is  being 
taken  in  part  because  the  agency  has 
determined  that  some  of  the 
recommended  labeling  indications 
relate  to  cosmetic  claims  and  not  drug 
claims.  In  addition,  recommended 
labeling  indications  and  ingredients 
used  for  minor  irritation,  itching,  or 
soreness  are  not  unique  to  the  vaginal 
area  and  are  already  being  considered  in 
other  OTC  drug  rulemakings  (e.g., 
antifungal,  antimicrobial,  and  external 
analgesic).  Therefore,  those  ingredients 
and  indications  will  be  considered  in 
those  other  rulemakings,  as  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  13,  1983  (48 
FR  46694),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
vaginal  drug  products,  together  with  the 
recommendations  of  the  Vaginal  Panel, 
which  was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 


Interested  persons  were  invited  to 
submit  comments  by  January  11, 1984. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  March  19. 
1984. 

In  accordance  with  §  330.10(a)(10). 
the  data  and  information  considered  by 
the  Vaginal  Panel  were  put  on  public 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  MD  20857, 
after  deletion  of  a  small  amount  of  trade 
secret  information. 

In  this  notice.  FDA  states  for  the  first 
time  its  position  on  the  establishment  of 
a  monograph  for  OTC  vaginal  drug 
products  based  on  the  Vaginal  Panel's 
conclusions  and  recommendations  on 
OTC  vaginal  drug  products,  the 
comments  received,  and  the  agency's 
independent  evaluation  of  the  Vaginal 
Panel's  report.  In  the  preamble  to  the 
advance  notice  of  proposed  rulemaking 
for  OTC  vaginal  drug  products  (48  FR 
46694  at  46695).  the  agency  expressed 
its  concerns  about:  (1)  The  ability  of  a 
woman  to  recognize  the  nature  or  cause 
of  the  symptom(s)  of  vaginal  itching, 
irritation,  or  soreness  in  order  to 
determine  which  kind  of  drug  product 
to  select  to  treat  the  condition,  and  (2) 
whether  1  to  2  weeks  of  self-medicating 
with  an  OTC  drug  product  may  pose  an 
unacceptable  delay  in  seeking 
professional  attention  if  the  symptom(s) 
of  itching,  irritation,  or  soreness  are  due 
to  N.  gonorrhoea.  Trichomonas, 
Candida,  or  other  organisms  that  will 
not  be  eradicated  by  topical  therapy 
with  nonantimicrobial  OTC  drug 
products.  At  that  time,  no  final  agency 
decisions  were  made  regarding  the 
Vaginal  Panel's  recommendations  or  the 
above  stated  concerns.  The  agency 
invited  specific  comments  on  these 
issues. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  four  drug 
manufacturers,  two  trade  associations, 
nine  consumers,  four  medical 
associations,  two  pharmaceutical 
associations,  three  surgeons  general,  one 
poison  control  center,  three  consumer 
groups,  two  community  health 
associations,  and  three  practicing 
medical  groups  submitted  comments.  • 
Copies  of  the  comments  received  are  on 
public  display  in  the  Dockets 
Management  Branch  (address  above). 
All  OTC  volumes  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  May  16, 1973  (38  FR 
12840)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  advance  notice  of 


I.  The  Agency's  Tentative  Conclusions^ 
on  the  Conunenls  U 

A.  General  Comments 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of 
May  11,  1972  (37  FR  9464  at  9471  to 
9472),  and  in  paragraph  3  of  the 
preamble  to  the  tentative  final 
monograph  for  OTC  antacid  drug 
products,  published  in  the  Federal 
Register  of  November  12,  1973  (38  FR 
31260).  FDA  reaffirms  the  conclusions 
stated  in  those  documents.  Court 
decisions  have  confirmed  the  agency's 
authority  to  issue  substantive 
regulations  by  rulemaking.  (See,  e.g.. 
National  Nutritional  Foods  Association 
V.  Weinberger,  512  F.2d  688.  696-698 
(2d  Cir.  1975)  and  National  Association 
of  Pharmaceutical  Manufacturers  v. 
FDA.  487  F.  Supp.  412  (S.D.N.Y.  1980), 
aff'd.  637  F.2d  887  (2d  Cir.  1981).) 

2.  One  comment  disagreed  with  the 
Vaginal  Panel's  statement  that  "If  an 
active  ingredient  is  present  in  a 
therapeutic  concentration,  the  product 
is  a  drug,  even  if  that  product  does  not 
claim  to  produce  the  effect  which  will 
result  from  the  action  of  the 
therapeutically  effective  ingredient  *  * 
*,"  (48  FR  46694  at  46701).  The 
comment  argued  that  drug  status  of  a 
product  is  determined  only  by  its 
intended  use.  not  by  the  inclusion  of 
certain  ingredients,  and  the  presence  of 
a  certain  ingredient  in  a  product  offered 
solely  as  a  cosmetic  does  not  make  the 
product  a  drug.  The  comment  stated 
that  FDA's  policy  concerning  drug 
versus  cosmetic  status  has  been  stated 
in  many  documents,  including  the 
procedural  regulations  governing  the 
OTC  drug  review  (37  FR  9464  to  9475). 
and  that  the  Vaginal  Panel  did  not 
properly  apply  this  policy.  The 
comment  added  that  there  is  no 
justification  to  apply  a  different 
principle  to  this  rulemaking  for  vaginal 
drug  products.  The  comment  requested 
that  the  term  "drug  product"  be  used 
throughout  the  regulation  wherever 
products  are  specifically  identified  to 
emphasize  the  difference  between 
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cosmetic  and  drug  products,  e.g.. 
vaginal  douche  drug  products. 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  provides  the  statutory 
definitions  that  differentiate  a  drug  from 
a  cosmetic.  A  "drug"  is  defined  in  part 
as  an  article  "intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease"  or  "intended  to 
affect  the  structure  or  any  function  of 
the  body  *  *  "."  (See  21  U.S.C. 
321(g)(1)(B)  and  (Q.)  A  "cosmetic,"  on 
the  other  hand,  is  defined  as  an  article 
intended  to  be  "*  *  *  applied  to  the 
human  body  or  any  part  thereof  for 
cleansing,  beautifying,  promoting 
attractiveness,  or  altering  the 
appearance,  *  •  *."  (See  21  U.S.C. 
321(i)(l).)  Therefore,  the  agency  agrees 
with  the  comment  that  the  intended  use 
of  a  product  is  the  primary  determining 
factor  as  to  whether  a  product  is  a  drug, 
a  cosmetic,  or  both.  This  intended  use 
may  be  inferred  from  the  product's 
labeling,  promotional  material, 
advertising,  and  any  other  relevant 
factor.  See,  e.g.,  National  Nutritional 
Foods  Ass'n  v.  Mathews,  557  F.2d  325, 
334  (2d  Cir.  1977). 

The  type  and  amount  of  ingredient(s) 
present  in  a  product,  even  if  that 
product  does  not  make  explicit  drug 
claims,  must  be  considered  in 
determining  its  regulatory  status.  For 
example,  the  mere  presence  of  a 
pharmacologically  active  ingredient 
could  make  a  product  a  drug  even  in  the 
absence  of  explicit  drug  claims.  In  these 
cases,  the  intended  use  would  be 
implied  because  of  the  known  or 
recognized  drag  effects  of  the  ingredient 
(e.g..  fluoride  in  a  dentifrice). 

The  agency  does  not  believe  that  it  is 
necessary  to  use  the  term  "drug 
product"  throughout  OTC  drug 
monographs  to  distinguish  between 
drug  and  cosmetic  products  because  the 
labeling  in  final  monographs  applies 
'"  only  to  products  that  fall  within  the 
statutory  definition  of  a  drug,  and  does 
not  apply  to  cosmetic  products. 
However,  if  a  product  is  intended  for 
both  drug  and  cosmetic  uses,  e.g.. 
cleansing  and  treating  a  disease 
condition,  it  must  conform  to  the 
requirements  of  the  applicable  final 
monograph(s)  for  OTC  drug  products,  as 
well  as  bear  appropriate  labeling  for 
cosmetic  use  in  conformity  with  section 
602  of  the  act  (21  U.S.C.  362)  and  the 
provisions  of  parts  701  and  740  (21  CFR 
parts  701  and  740). 

3.  In  response  to  the  agency's  specific 
request  for  comment  on  the 
appropriateness  of  OTC  drug  products 
for  treating  the  symptoms  of  itching, 
irritation,  and  soreness  in  or  around  the 
vagina  (48  FR  46694  at  46695).  several 
comments  stated  that  treating  these 


symptoms  with  OTC  drug  products  is 
appropriate  and  rational  therapy 
because  women  can  readily  recognize 
these  symptoms  and  the  benefits  to  be 
derived  from  the  use  of  these  drugs  far 
outweigh  any  risks  associated  with  their 
OTC  availability.  A  number  of 
comments  stated  that  there  is  no  valid 
medical  basis  to  conclude,  as  was 
suggested  by  FDA  in  the  preamble  of  the 
advance  notice  of  proposed  rulemaking 
for  OTC  topical  antifungal  drug 
products  (47  FR  12480.  March  23.  1982). 
that  a  serious  health  hazard  could  result 
from  self-treating  the  symptom  of 
external  feminine  itching.  The 
comments  contended  that  the  likelihood 
of  masking  more  serious  gynecological 
disorders  such  as  gonorrhea  or 
trichomoniasis,  or  masking  a  more 
serious  condition  such  as  diabetes,  was 
highly  unUkely  provided  the  labeling  of 
the  products  advises  consumers  to 
consult  a  physician  if  symptoms  worsen 
or  persist  for  longer  than  1  week.  To 
further  support  its  contention  that 
serious  complications  or  delays  in 
proper  medical  diagnosis  are  not  likely 
to  occur  if  the  symptoms  of  external 
vaginal  itching  are  treated  with  OTC 
drug  products,  one  comment  cited  the 
safe  marketing  experience  of  OTC 
hydrocortisone  products  labeled  with  an 
indication  that  included  "external 
genital  (feminine)  itching."  The 
comment  stated  that  none  of  the 
possible  problems  projected,  i.e..  the 
masking  of  serious  disease,  the  inabihty 
to  self-diagnose,  and  the  presumed  side 
effects  of  the  drug,  had  materialized 
since  the  marketing  of  OTC 
hydrocortisone  began  in  1979.  Several 
comments  also  argued  that  external 
vaginal  itching  and  irritation  are  not 
necessarily  caused  by  infection,  bi^can 
often  be  caused  by  irritating  cloth^g. 
sensitivities  to  cosmetics,  inapp^priate 
hygiene,  or  other  external  fact 

In  contrast,  several  comments  stated 
that  women  should  never  sen-treat  the 
symptoms  of  vaginal  itching,  irritation, 
or  soreness  because  they  are  not  capable 
of  self-diagnosis  (i.e..  specifically 
determining  an  appropriate  drug 
product  to  use  based  on  various  vaginal 
symptoms)  and  should  always  be 
evaluated  by  a  physician.  The 
comments  added  that  self-treatment 
could  unreasonably  delay  a  proper 
diagnosis  and  could  even  complicate  it. 

Tne  agency  notes  that  all  of  the 
products  submitted  to  the  Vaginal  Panel 
were  intended  for  intravaginal  use  and 
with  the  exception  of  vaginal 
contraceptives,  the  use  of  these  OTC 
vaginal  products,  e.g..  douches, 
suppositories,  had  been  for  the  most 
part  limited  to  cosmetic  purposes,  e.g.. 
cleansing,  deodorizing,  mechanical 


flushing.  Thus,  the  agency  concludes 
that  with  the  exception  of  indications 
relating  to  minor  itching,  irritation,  and 
soreness,  all  other  recommended 
vaginal  monograph  indications  listed  in 
the  Vaginal  Panel's  report  (48  FR  46694 
at  46729)  are  cosmetic  in  nature  or 
outside  the  scope  of  the  OTC  drug 
review,  e.g.,  "Astringent,"  "Removes 
vaginal  discharge."  "Removes  vaginal 
secretions,"  "Mild  detergent  action." 
Such  indications  for  vaginal  products 
refer  to  a  product's  transitory  cleansing 
effects  rather  than  to  claimed 
therapeutic  effects.  (See  drug/cosmetic 
discussion  in  comment  2.)  "Therefore, 
except  for  some  "astringent"  claims  (see 
comment  13).  the  agency  considers 
these  indications  outside  the  scope  of 
the  OTC  drug  review.  The  agency  has  no 
objection  to  the  continued  availability  of 
vaginal  products  bearing  labeling  claims 
related  to  cleansing  for  cosmetic 
purposes,  but  does  not  believe  that  these 
cosmetic  products  should  be  labeled  or 
used  for  therapeutic  purposes  except 
under  the  advice  and  supervision  of  a 
physician.  As  a  resuh  of  this  withdrawal 
notice,  manufacturers  may  need  to 
relabel  or  reformulate  some  products 
now  or  in  the  future.  However,  if 
reformulation  and/or  relabeling  are 
necessary,  the  cost  will  be  minimal 
because  reformulation  and  relabeling 
will  be  required,  in  any  event,  under 
other  appropriate  rulemakings. 

The  agency  believes  that  consumers 
should  have  access  to  OTC  drug 
products  to  provide  temporary  relief  of 
vaginal  itching  and  irritation.  The 
agency  recognizes  that  the  safe 
marketing  experience  of  hydrocortisone, 
-rwhich  has  been  available  OTC  since 
''  1979  with  an  indication  that  includes 
use  on  itchy  anal  and  genital  areas, 
provides  support  that  serious 
complications  or  delays  in  proper 
medical  diagnosis  are  not  likely  to  occur 
if  the  symptom  of  vaginal  itching  is 
treated  with  OTC  drug  products. 
Therefore,  based  on  the  available  data 
and  information,  the  agency  believes 
that  the  relief  of  vaginal  symptoms  such 
as  itching  and  irritation  is  an  acceptable 
labeling  claim  for  certain  OTC  drug 
products. 

As  stated  above,  all  of  the  products 
submitted  to  the  Vaginal  Panel  were 
intended  for  intravaginal  use  and 
concerns  arose  about  self-diagnosis, 
selection  of  an  appropriate  drug 
product,  and  self- treatment  of 
intravaginal  disorders.  The  Fertility  and 
Maternal  Health  I5rugs  Advisory 
Committee  (the  Committee),  in  a 
meeting  held  June  14  and  15,  1990. 
discussed  the  proposal  that  vaginal 
fungicides  be  sold  OTC  for  the  treatment 
of  yeast  (Candida)  infections.  Although 
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a  mechanism  for  initial  self-diagnosis 
was  not  considered,  the  Committee 
beheved  that  consumers  could  safely 
and  adequately  recognize  and  treat 
subsequent  intravaginal  yeast  infections 
after  an  initial  diagnosis  had  been  made 
by  a  physician  and  recommended  that 
vaginal  antifungal  drug  products  whose 
safety  was  well-established  be  made 
available  OTC  with  appropriate  labeling 
(Ref.  1).  Based  on  the  Committee's 
recommendations  and  other  available 
data,  the  agency  has  determined  that 
certain  OTC  drug  products  for 
intravaginal  use  to  treat  yeast  infections 
or  for  the  rehef  of  minor  irritation, 
itching,  and  soreness  can  be  safely  used 
OTC.  However,  as  recommended  above, 
the  agency  believes  that  antifungal  or 
other  drug  product  ingredients  for  OTC 
intravaginal  use  are  appropriate  only  for 
those  women  who  have  previously  been 
diagnosed  by  a  physician  as  having  had 
the  condition  for  which  these  drug 
products  are  intended  and  are  therefore 
able  to  subsequently  recognize  the 
symptoms  of  the  condition.  The  agency 
intends  to  discuss  proposed  labeUng 
and  specific  ingredients  for  OTC 
intravaginal  use  in  an  amendment  to  the 
final  monograph  for  OTC  antifungal 
drug  products  in  a  future  issue  of  the 
Federal  Register. 

While  a  number  of  ingredients  in  OTC 
drug  products  could  be  used  in  and 
around  the  vagina  to  relieve  symptoms 
such  as  itching,  irritation,  or  soreness, 
the  use  of  these  ingredients  is  not 
specific  or  unique  to  the  vaginal  area; 
i.e.,  they  could  be  used  topically  to 
reheve  these  same  symptoms  elsewhere 
on  the  body.  For  example,  antifungals, 
antipruritics,  skin  protectants,  and 
astringents  all  have  potential  for 
relieving  symptoms  occurring  externally 
around  the  vagina  as  well  as  on  other 
parts  of  the  body.  It  should  be  noted, 
however,  that  certain  drug  product 
classes,  e.g..  antifungals,  may  be  capable 
of  relieving  itching  and  irritation  by 
means  of  killing  the  cause  of  the  itch 
(e.g..  yeast/ fungus).  These  products 
would  not  be  expected  to  be  routinely 
effective  in  treating  "itch"  due  to  other 
causes,  e.g.,  poison  ivy,  eczema,  insect 
bites,  etc. 

Also,  in  other  OTC  drug  rulemakings, 
the  agency  has  included,  where 
appropriate,  the  various  conditions  for 
which  an  ingredient  is  considered 
generally  recognized  as  safe  and 
effective  for  OTC  use  in  one  monograph. 
(See,  for  example,  the  discussion  on 
hydrocortisone  for  use  in  psoriasis  (51 
FR  27346  at  27360)  and  the  discussion 
on  menstrual  claims  for  internal 
analgesics  (53  FR  46204  at  46209).) 
Therefore,  for  those  ingredients  that  are 
considered  safe  and  effective  for  use  in 


relieving  conditions  in  and  around  the 
vagina,  the  agency  believes  it  is  more 
appropriate  to  include  a  vaginal  claim 
in  the  applicable  OTC  drug  monograph 
rather  than  to  have  a  separate 
monograph  for  ingredients  and  claims 
related  to  vaginal  use  only.  (See,  for 
example,  "external  feminine  itching" 
claims  for  hydrocortisone  products 
included  in  the  tentative  final 
monograph  for  OTC  external  analgesic 
drug  products  (48  FR  5852  at  5868).) 
Therefore,  based  on  the  discussion 
above,  the  agency  is  withdrawing  the 
advance  notice  of  proposed  rulemaking 
for  OTC  vaginal  drug  products,  which 
indicated  the  intention  to  create  new 
subpart  B  of  proposed  part  351.  This 
withdrawal  reflects  the  agency's 
intention  regarding  the  language 
previously  published  for  potential 
codification  in  part  351,  but  does  not 
negate  or  reject  the  advisory  panel's 
report.  Specific  vaginal  claims  for  the 
various  pharmacologic  classes  of 
ingredients  will  be  considered  in  other 
appropriate  monographs.  Because  the 
issues  raised  by  the  comments  may 
significantly  affect  these  other  OTC  drug 
rulemakings,  the  agency  believes  it  is 
useful  to  respond  to  these  issues  in  this 
document.  These  issues  and  the 
agency's  response  to  them  will  also  be 
discussed  in  other  appropriate  OTC 
drug  rulemakings.  Interested  persons 
may.  at  that  time,  submit  comments  to 
the  applicable  rulemakings. 
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4.  Several  comments  supported  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Antimicrobial  II 
Drug  Products  (the  Antimicrobial  II 
Panel)  that  proposed  a  prescription  to 
OTC  switch  of  certain  topical  antifungal 
drugs  for  treating  external  feminine 
itching  associated  witli  a  yeast  infection 
(47  FR  12480).  These  comments  stressed 
that  candidal  (yeast)  infections  of  the 
vagina  are  extremely  common  and 
recurrent  and  that  women  can  recognize 
with  reasonable  certainty  when  they 
have  a  yeast  infection,  especially  if  they 
have  had  one  before. 

The  agency  is  aware  that  all  three 
OTC  advisory  review  panels  charged 
with  reviewing  products  that  could  be 
used  in  or  around  the  vagina  concluded 
that  vaginal  infections  could  not  be  self- 
diagnosed  or  self-treated.  The  panels' 
conclusions  are  consistent  with  FDA 
policy  that  infections  in  general  should 
not  be  self-diagnosed  by  consumers  or 
self-treated  with  OTC  drug  products. 
The  only  exception  to  this  general 


policy  is  the  OTC  use  of  topical 
antifungals  for  treating  athlete's  foot, 
jock  itch,  and  ringworm.  The 
Antimicrobial  11  Panel  that  reviewed 
topical  antifungal  drug  products  and 
FDA  have  determined  that  these 
infections  are  so  comfnon  and  recurrent 
that  they  are  amenable  to  self-diagnosis 
and  treatment.  In  addition,  the 
Antimicrobial  II  Panel  recommended 
that  haloprogin,  miconazole,  and 
nystatin  be  switched  from  prescription 
to  OTC  status  for  external  feminine 
itching  associated  with  a  yeast  infection. 
The  Antimicrobial  II  Panel  did  not 
recommend  these  ingredients  for 
treatment  of  the  infection  itself,  but 
believed  that  OTC  availability  of  these 
ingredients  would  be  beneficial  in 
providing  rapid  symptomatic  relief  of 
itching.  The  issue  of  consumer 
diagnosis  of  recurrent  infections  after 
appropriate  physician  diagnosis  of  the 
initial  infection  was  not  discussed 
during  any  of  the  panels'  consideration 
of  this  issue. 

The  Antimicrobial  11  Panel  also 
recommended  that  haloprogin, 
miconazole,  and  nystatin  be  available 
OTC  for  the  treatment  of  superficial  skin 
infections  caused  by  yeast  [Candida]  (47 
FR  12480  at  12565)  However,  the  agency 
concluded  in  the  tentative  final 
monograph  for  OTC  antifungal  drug 
products  (54  FR  51136  at  51140)  that  no 
antifungal  ingredient  should  be  labeled 
for  OTC  use  for  the  treatment  of 
cutaneous  candidiasis.  However,  the 
agency  stated  that  cutaneous  candidiasis 
claims  for  effective  antifungal 
ingredients  could  appropriately  be 
included  in  professional  labeling.  As 
stated  in  comment  3,  in  light  of  the 
recommendations  of  the  Committee,  the 
agency  has  reevaluated  its  position  on 
the  availability  of  antifungal  drug 
products  for  OTC  treatment  of  vaginal 
yeast  [Candida)  infections.  The 
antifungal  ingredients  clotrimazole  and 
miconazole  nitrate,  at  specific 
concentrations,  have  beien  approved  for 
OTC  intravaginal  use,  for  specific 
indications,  under  new  drug 
applications  (Refs.  1  and  2). 
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5.  One  comment  disagreed  with  the 
Vaginal  Panel's  recommendation  that 
ingredients  classified  as  Category  11  for 
use  in  OTC  vaginal  drug  products  be 
removed  automatically  from  vaginal 
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cosmetic  products  (48  FR  46694  at 
46710).  The  comment  stated  that  this 
action  is  unwarranted  because  the  safety 
of  cosmetic  ingredients  is  assiu^d  by  the 
manufacturers,  who  consider  not  only 
the  scientific  analyses  done  by  the  OTC 
advisory  panels  and  FDA,  but  also 
additional  published  and  unpubUshed 
data  that  may  not  have  been  reviewed 
by  the  panels.  The  comment  also 
contended  that  the  specific  use  of  an 
ingredient  in  a  cosmetic  may  differ  from 
its  use  in  a  drug  product. 

The  agency  notes  that  the  Vaginal 
Panel  made  this  recommendation  in 
discussing  Category  n  combination 
vaginal  drug  products.  The  Vaginal 
Panel  recommended  to  the  agency  that 
any  Category  II  ingredient  that  causes  a 
combination  product  to  be  placed  in 
Category  II  for  safety  reasons  be 
removed  from  products  regardless  of 
whether  they  are  intended  for  use  as  a 
drug  or  a  cosmetic  because  of  concerns 
about  protecting  consumers  from  unsafe 
ingredients.  While  sharing  the  Vaginal 
Panel's  concern,  the  agency  agrees  with 
the  comment  that  automatic  removal  of 
Category  II  drug  ingredients  from 
cosmetic  products  is  not  warranted 
because  other  factors  need  to  be 
considered.  For  example,  while  an 
ingredient  may  not  be  safe  in  one 
concentration  for  use  as  a  drug,  it  may 
be  acceptable  for  use  at  a  lower 
concentration  in  a  cosmetic  product. 
However,  the  agency  will  look  carefully 
at  any  ingredients  that  are  present  in 
cosmetic  products  when  those 
ingredients  have  been  found  unsafe  for 
use  in  OTC  drug  products.  FDA  is 
prepared  to  take  appropriate  regulatory 
action  in  preventing  the  use  of 
ingredients  in  cosmetic  products  when 
a  potential  health  hazard  is  known  to 
exist  with  their  continued  use.  (See  21 
CFR  part  700— subpart  B.) 

6.  One  comment  stated  that  the 
Vaginal  Panel  "may  have 
inappropriately  suggested  the  need  for 
effectiveness  testing  for  vaginal  drug 
product  final  formulations"  (48  FR 
46694  at  46724  and  46725).  The 
comment  stressed  that  the  OTC  drug 
review  is  intended  to  be  an  active 
ingredient  review  and  that  testing  is  not 
necessary  for  final  formulations  of  these 
products. 

In  discussing  testing  guidelines  for 
vaginal  douche  products,  the  Vaginal 
Panel  simply  stated  that  it  did  not 
require  effectiveness  testing  for  douches 
that  make  only  cosmetic  claims,  e.g., 
"cleansing."  However,  the  Vaginal 
Panel  recommended  that  effectiveness 
testing  should  be  required  for  those 
ingredients  in  vaginal  douches  that 
make  drug  claims,  e.g.,  "relieving 
irritation." 


As  discussed  in  comment  3,  the 
agency  is  withdrawing  the  advance 
notice  of  proposed  rulemaking  for  OTC 
vaginal  drug  products  and  is  referring 
consideration  of  specific  claims  and 
ingredients  for  use  in  and  around  the 
vagina  to  other  appropriate  OTC  drug 
rulemakings.  Any  necessary  final 
formulation  testing  will  also  be 
discussed  in  those  rulemakings,  e.g., 
ingredients  used  in  vaginal  antiseptic 
drug  products. 

B.  Comments  on  Active  Ingredients 

7.  Two  comments  objected  to  the 
Vaginal  Panel's  conclusion  that  data  are 
insufficient  to  prove  the  safety  of 
quaternary  ammonium  compounds  (i.e., 
benzalkonium  chloride,  benzethonium 
chloride,  and  methylbenzethonium 
chloride)  for  vaginal  use  (48  FR  46694 
at  46717).  The  comments  stated  that 
although  the  Vaginal  Panel's  concern 
was  based  on  published  literature 
reports  where  the  use  of  these 
compounds  was  associated  with 
infections  caused  by  Pseudomonas,  it 
was  not  scientifically  sound  to  use  these 
reports  to  conclude  that  a  safety 
problem  exists.  The  comments 
mentioned  that  the  Vaginal  Panel  failed 
to  state  that  these  reports  resulted  from 
the  contamination  of  solutions  that  were 
employed  in  laboratory  and  hospital 
settings  to  sterilize  medical  devices 
used  in  urinary  and  cardiac 
catheterization  or  cystoscopic  or  related 
invasive  procedures.  Such  procedures 
are  usually  conducted  on  patients 
whose  normal  body  defenses  have  been 
compromised.  Because  Pseudomonas 
infections  occur  primarily  in  debilitated 
patients  and  Pseudomonas  does  not 
cause  vulvovaginitis,  the  comments 
stated  that  it  is  scientifically 
inappropriate  to  cite  these  reports  and 
through  extrapolation  conclude  that  the 
use  of  quaternary  ammonium 
compounds  In  vaginal  drug  products 
presents  a  health  hazard  to  normal 
individuals. 

The  comments  cited  several 
references  (Refs.  1  through  7)  to  show 
that  the  Vaginal  Panel's  concerns  with 
respect  to  vaginal  contamination  by 
Pseudomonas  in  the  presence  of 
quaternary  ammonium  compounds  are 
not  supported  by  the  weight  of  scientific 
data.  The  comments  added  that 
extensive  toxicological  studies  on  these 
compounds  have  been  published  (Ref. 
8).  The  comments  requested  the  agency 
to  affirm  the  safety  of  quaternary 
ammonium  compounds  and  classify 
them  as  Category  I  for  use  in  relieving 
minor  irritations  of  the  vagina. 

Another  comment  stated  that 
quaternary  ammonium  compounds 
historically  have  been  included  in 


vaginal  products  as  preservatives  and 
that  these  ingredients  should  be  allowed 
to  continue  to  be  used  for  this  purpose. 

The  agency  agrees  with  the 
comments'  reasoning  that  the  reports 
cited  by  the  Vaginal  Panel  about 
Pseudomonas  infections  are  not 
adequate  to  conclude  that  the  use  of 
quaternary  ammonium  compounds  in 
OTC  vaginal  drug  products  may  present 
a  health  hazard  to  normal  individuals. 
The  agency  has  no  objection  to  the 
continued  use  of  quaternary  ammonium 
compounds  as  preservatives  in  OTC 
drug  and  cosmetic  products  provided 
the  products  are  manufactured  in 
accordance  with  established  procedures 
that  assure  the  adequacy  of  preservative 
systems  and  microbial  limits  of 
products. 

With  respect  to  the  use  of  quaternary 
ammonium  compounds  as  active 
ingredients  in  O'TC  vaginal  drug 
products  for  relieving  symptoms  of 
itching,  irritation,  or  soreness,  the 
Vaginal  Panel  stated  that  it  was  unaware 
of  any  data  that  demonstrated 
effectiveness  for  these  uses  (48  FR 
46694  at  46718).  The  comments  did  not 
include  any  new  data,  and  the  agency  is 
unaware  oi  any  such  data. 

As  explained  in  comment  3,  the 
agency  has  decided  to  consider  specific 
vaginal  claims  for  the  various 
ingredients  in  other  appropriate 
rulemakings.  Quaternary  ammonium 
compounds  are  included  as  Category  I 
ingredients  in  the  tentative  final 
monograph  for  OTC  first  aid  antiseptic 
drug  products,  published  in  the  Federal 
Register  of  July  22, 1991  (56  FR  33644). 
Any  comments  or  new  data  received 
regarding  specific  vaginal  use  of 
quaternary  ammonium  compounds  will 
be  considered  by  the  agency  in  the 
rulemaking  for  OTC  topical 
antimicrobial  drug  products. 
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8.  One  comment  supported  the 
Vaginal  Panel's  Category  I  classification 
of  potassium  sorbate  (48  FR  46694  at 
46704)  and  disagreed  with  the  agency's 
conclusion  that  potassium  sorbate  is  a 
new  drug  because  it  has  not  been 
marketed  as  a  drug  to  a  material  extent 
and  for  a  material  time  in  the  United 
States  (48  FR  46694  at  46695).  The      ' 
comment  stated  that  a  product 
containing  potassium  sorbate  had  been 
marketed  for  over  2  years  and  that  this 
ingredient  is  generally  recognized  as 
safe  and  effective  for  the  treatment  of 
minor  vaginal  itching  and  irritation  and 
should  be  included  as  a  monograph 
ingredient.  The  comment  contended 
that  potassium  sorbate  is  safe  because  it 
was  so  recognized  by  the  Vaginal  Panel, 
and  because  of  the  lack  of  "any  report 
of  major  side  effects,  adverse  reaction  or 
complaint"  while  14  milHon  units  of  a 
product  containing  this  ingredient  were 
sold  for  over  2  years  before  marketing 
was  discontinued.  The  comment  argued 
that  potassium  sorbate  is  effective 
because  it  was  so  recognized  by  the 
Vaginal  Panel  based  on  two  adequate 
and  well-controlled  clinical  studies  (48 
FR  46694  at  46704).  The  comment 
added  that  this  ingredient  has  been 
historically  used  by  physicians  for 
treatment  of  vaginal  itching  and 
irritation,  and  that  this  professional  use 
constitutes  use  "for  a  material  time  and 
to  a  material  extent."  The  comment  also 
argued  that  potassium  sorbate  is  safer 
than  povidone-lodine,  which  the 
Vaginal  Panel  recommended  as  a 
Category  I  ingredient  for  these  uses.  The 
comment  concluded  that  potassium 
sorbate  is  not  a  new  drug  because  of  its 
historical  use  and  because  of  its 
marketing  history,  and  should  be  placed 
in  Category  I  as  a  monograph  ingredient. 

In  the  preamble  to  the  Vaginal  Panel's 
report  (48  FR  46694  at  46695),  the 
agency  stated  its  opinion  as  follows: 

The  agency  is  not  aware  of  the  marketing 
of  any  drug  product  containing  potassium 
sorbate  as  an  active  ingredient  prior  to 
adoption  of  the  Panel's  report,  although  at 
least  one  product  has  entered  the 
marketplace  since  that  time.  Because 
potassium  sorbate  has  not  been  marketed  as 
a  drug  to  a  material  extent  and  for  a  material 
time  in  the  United  States,  the  agency 
considers  this  Ingredient  to  be  a  new  drug 
within  the  meaning  of  section  201(p)  of  the 
Federal  Food,  Dnig,  and  Cosmetic  Act  (21 


U.S.C.  321(p)).  It  may  not  be  marketed  until 
FDA  has  approved  a  new  drug  application 
(NDA)  for  such  use. 

The  agency  has  not  at  this  time 
changed  its  position  on  potassium 
sorbate  for  the  treatment  of  minor 
vaginal  itching  and  irritation.  However, 
issues  about  the  agency's  interpretations 
regarding  marketing  to  a  "material 
extent"  and  for  a  "material  time"  as 
threshold  criteria  for  inclusion  of  an 
ingredient  in  the  OTC  drug  review  have 
been  raised  in  a  number  of  rulemakings. 
Citizen  petitions  (Refs.  1  and  2)  have 
been  filed  requesting  the  agency  to 
change  its  longstanding  position  on 
these  threshold  criteria,  especially  with 
regard  to  permitting  foreign  marketing 
to  satisfy  the  material  time  and  extent 
criteria.  The  agency  intends  to  address 
the  material  time  and  extent  issues  in  a 
consolidated  response  in  a  future  issue 
of  the  Federal  Register. 
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9.  One  comment  requested  that 
Category  I  approval  of  povidone-iodine 
as  an  active  ingredient  for  the  relief  of 
minor  irritations  of  the  vagina  be 
extended  to  include  a  vaginal 
suppository  as  well  as  a  douche  dosage 
form.  The  comment  stated  that  the 
absorption  potential  vdth  a  suppository 
dosage  form  should  be  no  greater  than 
with  a  vaginal  douche,  and  that  there  is 
no  basis  for  making  a  distinction 
between  a  suppository  and  a  douche 
dosage  form  with  respect  to 
effectiveness. 

In  response  to  a  comment  comparing 
the  relative  safety  of  potassium  sorbate 
to  povidone-iodine  (see  comment  8), 
one  comment  contended  that  the  safely 
and  effectiveness  questions  raised  by 
the  other  comment  with  respect  to 
povidone-iodine  were  superficial  and 
erroneous  and  were  in  disregard  of  the 
facts.  The  comment  stated  that  over 
1.000  pubhshed  studies  and  over  30 
years  of  experience  demonstrate  the 
safety  and  effectiveness  of  povidone- 
iodine  and  confirm  its  Category  I  status 
for  vaginal  use  as  a  douche. 

Povidone-iodine  in  various 
formulations  for  vaginal  use.  i.e.. 
douche  and  gel,  was  originally  reviewed 
under  the  FDA  Drug  Efhcacy  Study 
Implementation  (DESI).  The  DESI  panel 
concluded  that  povidone-iodine  was 
effective  as  a  douche,  i.e.,  for  cleansing 
purposes,  and  that  povidone-iodine 
could  offer  some  partial  or  temporary 
relief  of  itching  and  odor  when  infection 
was  present.  Only  the  douche 


formulation  was  deferred  for 
consideration  to  the  OTC  drug  review. 
In  the  Federal  Register  of  October  13. 
1983  (48  FR  46694  at  46705),  the 
Vaginal  Panel  reviewed  the  povidone- 
iodine  douche  product  (0.15  to  3 
percent)  and  placed  it  in  Category  I  for 
the  relief  of  minor  irritations  of  the 
vagina.  The  Vaginal  Panel  did  not 
review  povidone-iodine  in  a 
suppository  dosage  form  because  no 
data  on  this  dosage  form  were 
submitted.  However,  the  Vaginal  Panel 
did  consider  the  suppository  dosage 
form  for  claims  relating  to  relief  of 
minor  irritation,  and  reduction  of 
number  of  pathogenic  microorganisms, 
and  stated  that  such  claims  must  be 
substantiated  by  testing  (48  FR  46694  at 
46702).  The  safety  and  effectiveness  of 
povidone-iodine  for  the  relief  of  itching 
and  minor  irritation  in  and  around  the 
vagina  will  be  discussed  by  the  agency 
in  the  rulemaking  for  OTC  topical 
antimicrobial  drug  products  in  a  future 
issue  of  the  Federal  Register.  (See  also 
discussion  in  comment  17  regarding 
professional  labeling  claims.) 

C.  Comments  on  Labeling 

10.  One  comment  objected  to  the 
Vaginal  Panel's  recommendation  that 
OTC  drugs  be  labeled  with  the 
components  of  perfumes  that  are 
included  in  the  products.  The  comment 
explained  that  fragrances  and  flavors  are 
often  made  up  of  dozens  of  ingredients 
and  that  to  list  each  of  these 
individually  would  be  a  practical 
impossibility;  furthermore,  the 
composition  of  a  perfume  is  a 
significant  trade  secret.  The  comment 
pointed  out  that  this  issue  had  been 
considered  and  rejected  by  Congress 
and  FDA  on  several  occasions  over  the 
past  decade,  and  concluded  that  there 
was  no  reason  whatsoever  to  change 
these  previous  decisions. 

Because  section  502(e)  of  the  act  (21 
U.S.C.  352(e))  specifies  the  requirements 
for  the  labeling  of  active  and  inactive 
ingredients  in  drug  products,  there  is  no 
need  to  include  such  requirements  in  an 
OTC  drug  monograph.  However,  the 
agency  notes  that  although  section 
502(e)  of  the  act  does  not  require  the 
complete  identification  of  all  inactive 
ingredients  in  the  labeling  of  OTC 
drugs,  it  does  require  the  disclosure  of 
certain  ingredients,  whether  included  as 
active  or  inactive  components  in  a  drug 
product.  Although  FDA  does  not  require 
the  inclusion  of  all  the  inactive 
ingredients  in  OTC  drug  product 
labeling,  the  agency  urges 
manufacturers  to  Ust  all  inactive 
ingredients  voluntarily  as  recommended 
by  the  Vaginal  Panel.  This  information 
will  enable  the  consumer  with  knowm 
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allergies  or  Intolerance  to  certain 
ingredients  to  select  products  with 
increased  confidence  of  safe  use. 

After  the  Vaginal  Panel  made  its 
recommendations  to  FDA,  the 
Nonprescription  Drug  Manufacturers 
Association  (NDMA)  (formerly  the 
Proprietary  Association),  the  trade 
association  that  represents  OTC  drug 
manufacturers  who  reportedly  market 
90  to  95  percent  of  all  OTC  drug 
products  sold  in  the  United  States, 
implemented  a  program  under  which  its 
member  companies  voluntarily  Ust 
inactive  ingredients  in  the  labeling  of 
OTC  drug  products  under  guidelines 
established  by  NDMA  (Ref.  1).  Although 
these  guidelines  do  not  specify  the 
Usting  of  each  ingredient  contained  in 
the  fragrance  or  perfume  in  the  product, 
they  do  provide  for  such  inactive 
ingredients  as  flavors  and  fragrances  to 
be  listed  as  "flavors"  and  "firagrances." 
Hence,  the  consumer  with  known 
allergies  of  intolerances  to  such  inactive 
ingredients  as  flavors,  fragrances,  or 
perfumes  would  be  generally  aware  of 
their  inclusion  in  certain  OTC  drug 
products.  The  agency  commends  these 
voluntary  efforts  and  urges  all  OTC  drug 
manufacturers  to  label  their  products 
voluntarily  in  accordance  with  NDMA's 
guidelines. 

Reference 

(1)  "Proprietary  Association  Adopts 
Voluntary  Disclosure  of  Inactive 
Ingredients,"  news  release.  The  Proprietary 
Association,  Washington,  May  14, 1984,  copy 
included  In  OTC  Vol.  IIBTFM,  Doclcet  No. 
82N-0291,  Dockets  Management  Branch. 

11.  Several  comments  argued  that 
FDA  cannot  legally  and  should  not,  as 
a  matter  of  policy,  prescribe  exclusive 
lists  of  terms  fix)m  which  statements  of 
identity  and  indications  for  use  of  OTC 
drug  products  must  be  drawn  and 
prohibit  alternative  OTC  labeling 
terminology  which  is  truthful,  not 
misleading,  and  intelUgible  to  the 
consumer  to  describe  such  indications. 
Two  comments  argued  that  such  a 
restriction  is  an  unconstitutional 
restriction  of  commercial  speech  and 
exceeds  FDA's  authority.  One  comment 
stated  that  this  "exclusivity  policy"  is 
not  warranted  as  a  matter  of  sound 
public  policy,  and  recommended  that 
FDA  follow  a  guideline  labeling  policy 
instead  of  an  exclusive  one.  One 
comment  objected  that  the  advance 
notice  of  proposed  rulemaking  was 
more  restrictive  in  limiting  the 
"statements  of  identity"  than  is  the 
regulation  in  §  201.61  (21  CFR  201.61). 
The  comment  urged  the  agency  to  allow 
manufacturers  the  alternative  ways  of 
describing  the  statements  of  identity 
that  are  allowed  in  §  201.61. 


In  the  Federal  Register  of  May  1, 1986 
(51  FR  16258),  the  agency  published  a 
final  rule  changing  its  labeling  policy 
for  stating  the  indications  for  use  of 
OTC  drug  products.  Under  §  330.1(c)(2) 
(21  CFR  330.1(c)(2)),  the  label  and 
labeling  of  OTC  drug  products  are 
required  to  contain  in  a  prominent  and 
conspicuous  location,  either  (1)  The 
specific  wording  on  indications  for  use 
established  under  an  OTC  drug 
monograph,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES":  (2)  other  wording  describing 
such  indications  for  use  that  meets  the 
statutory  prohibitions  against  false  or 
misleading  labeling,  which  shall  neither 
appear  within  a  boxed  area  nor  be 
designated  "APPROVED  USES";  or  (3) 
the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES,"  plus  alternative  language 
describing  indications  for  use  that  is  not 
false  or  misleading,  which  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 
drug  labeling  required  by  a  monograph 
or  other  regulation  (e.g.,  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established  and 
identified  by  quotation  marks,  e.g., 
§§201.63  or  330.1(g). 

12.  One  comment  stated  that  FDA's 
exclusivity  policy  is  a  drug  labeling 
pohcy  that  has  no  application  to 
cosmetic  claims  appearing  in  the 
labeling  of  products  that  are  both 
cosmetics  and  drugs. 

The  agency  agrees  with  the  comment 
that  the  labeling  restrictions  in  OTC 
drug  monographs  apply  only  to 
products  that  fall  widiin  the  statutory 
definition  of  "drugs"  and  not  to 
cosmetic  products.  This  distinction 
between  drugs  and  cosmetics  is 
discussed  in  comment  3. 

Final  OTC  drug  monographs  cover 
only  the  drug  use  of  the  active 
ingredients  listed  therein.  The 
concentration  range,  limitations, 
statements  of  identity,  indications, 
warnings,  and  directions  established  for 
these  ingredients  in  a  monograph  do  not 
apply  to  the  use  of  the  same  ingredients 
in  products  intended  solely  as 
cosmetics.  However,  if  a  product  is 
intended  for  both  drug  and  cosmetic 
use,  it  must  conform  to  the  requirements 
of  the  applicable  final  monograph(s).  In 
addition  to  any  indications  allowed  for 
OTC  drug  products  bearing  claims  for 
vaginal  use,  such  products  may  also 
bear  appropriate  labeling  for  cosmetic 
use(s),  in  conformity  with  section  602  of 
the  act  and  the  provisions  of  parts  701 
and  740.  In  accordance  with  the  final 


rule  on  the  agency's  exclusivity  policy 
(51  FR  16258.  May  1. 1986).  cosmetic 
claims  may  not  appear  within  the  boxed 
area  designated  "APPROVED  USES."  As 
discussed  at  51  FR  16258  at  16264 
(paragraph  14),  cosmetic  claims  may 
appear  elsewhere  in  the  labeUng  but  not 
in  the  box  should  manufacturers  choose 
the  labeling  alternative  provided  in 
§  330.1(c)(2)(i)  or  (c)(2)(iii)  for  labeling 
cosmetic  drug  products. 

13.  One  comment  agreed  with  the 
Vaginal  Panel's  conclusions  that  the 
terms  "cleansing,"  "producing  soothing 
and  refreshing  effects,"  and 
"deodorizing"  (as  used  in  the 
definitions  of  vaginal  douche  and 
vaginal  suppository)  are  cosmetic  claims 
(48  FR  46694  at  46701).  The  comment 
urged  the  agency  to  accept  the  Vaginal 
Panel's  recommendation.  In  addition  to 
the  claims  above,  another  comment  also 
considered  the  claim  "producing  an 
astringent  effect"  to  be  a  cosmetic  claim. 
The  comment  argued  that  these  claims 
do  not  make  a  vaginal  product  into  a 
drug,  that  it  is  legally  inappropriate  to 
include  them  in  the  definitions  of  these 
products  in  proposed  §  351.103  of  the 
monograph,  and  that  they  should  be 
removed  from  the  definition?  section 
and  anywhere  else  they  app>ear  in  the 
document. 

The  agency  agrees  that  cosmetic 
claims  should  not  be  included  in  OTC 
drug  rulemakings.  Therefore,  the 
cosmetic  claims  "cleansing," 
"soothing."  "refreshing,"  and 
"deodorizing"  will  not  be  included  in 
OTC  drug  monographs.  The  agency 
believes,  however,  that  astringency  can 
be  either  a  drug  claim  or  a  cosmetic 
claim,  depending  on  the  Intended  use 
and  labeUng  of  the  product.  For 
example,  astringent  products  intended 
and  labeled  for  the  relief  of  minor 
vaginal  irritation  or  reduction  in  local 
edema  would  be  considered  as  drugs, 
while  astringent  products  intended  and 
labeled  for  a  refreshing  effect  would  be 
considered  as  cosmetics.  A  product 
making  both  claims  would  be  both  a 
drug  and  a  cosmetic.  Thus,  the  agency 
will  consider  the  intended  use  in 
determining  whether  it  is  a  cosmetic,  a 
drug,  or  both  (see  also  comment  3). 

14.  One  comment  stated  that  the 
Vaginal  Panel's  categorization  of 
cosmetic  claims  as  Category  U  drug 
claims  is  inappropriate  because 
cosmetic  claims  are  not  within  the 
jurisdiction  of  the  OTC  drug  review. 
The  comment  contended  that  the 
following  claims  were  inappropriately 
classified  as  Category  n  drug  claims  by 
the  Vaginal  Panel  (48  FR  46694  at 
46710)  because  these  claims  are  really 
cosmetic  claims: 

Effectively  cleanses 
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Effectively  deodorizes 

Cleans  thoroughly 

Destroys  odor 

Continued  vaginal  cleanliness 

Cleanses  more  thoroughly  than  other 

douches 

Removes  contraceptive  jellies  and 

creams 

Changes  water  into  a  cleansing  solution 

Complete  feminine  hygiene 

Personal  hygiene 

Hypoallergenic 

Feminine  hygiene 

Intimate  cleanliness 

Prevents  disagreeable  odors 

Effective  germ  killer 

Routine  feminine  hygiene 

Completely  refreshed 

The  comment  also  contended  that  the 
Vaginal  Panel  placed  the  following 
"other  product  quality  claims"  in 
Category  II  and  that  these  claims  do  not 
belong  in  the  rulemaking  because  they 
are  not  drug  claims: 
Fortified  triple  strength 
Scientifically  balanced  formula 
Intimately  understood 
Changes  water  into  a  cleansing  solution 
Naturally  safe  ingredients 
Formula  like  the  natural  environment  in 

your  body 
Phof3.5 
Effective  liquid 
Nonacid 

Intended  for  all  women  who  want  to 
enjoy  extra  confidence  in  meeting 
people 
As  with  all  vaginal  douches,  its  function 

is  not  to  cover  up  odor 
Unlike  spray  deodorants  which  offer 

less  protection 
Complete  feminine  daintiness 
Clinically  tested 
Dainty  and  feminine 
Gentle 

Safe  for  delicate  membranes 
Contains  only  the  mildest  ingredients 
Completely  compatible  with  normal 

vaginal  environment 
Buffered  to  control  a  normal  vaginal  pH 

Stating  that  the  Vaginal  Panel  did  not 
provide  a  reason  for  its 
recommendation,  the  comment 
requested  that  reference  to  these  claims 
be  deleted  at  the  next  stage  of  the 
rulemaking. 

Although  there  will  not  be  another 
stage  in  this  rulemaking,  the  comment's 
concerns  regarding  these  label  terms  are 
relevant  to  vaginal  claims  for  OTC  drug 
products  subject  to  other  OTC  drug 
monographs.  Therefore,  the  agency 
believes  it  is  pertinent  to  address  the 
comment's  concerns. 

The  OTC  drug  review  establishes 
conditions  under  which  some  OTC 
drugs  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  Two 
principal  conditions  examined  during 


the  review  are  allowable  ingredients  and 
allowable  labeling.  FDA  has  determined 
that  it  is  not  practical — in  terms  of  time, 
resources,  and  other  considerations — to 
set  standards  for  all  labeling  found  in 
OTC  drug  products.  Accordingly,  OTC 
drug  monographs  regulate  only  labeling 
related  in  a  significant  way  to  the  safe 
and  effective  use  of  covered  products  by 
lay  persons.  OTC  drug  monographs 
establish  allowable  labeling  for  the 
following  items:  product  statement  of 
identity;  names  of  active  ingredients; 
indications  for  use;  directions  for  use; 
warnings  against  unsafe  use,  side 
effects,  and  adverse  reactions;  and 
claims  concerning  mechanism  of  drug 
action.  The  agency  agrees  with  the 
comment  that  some  of  the  claims  listed 
above  are  either  solely  cosmetic  claims 
or  do  not  relate  in  a  significant  way  to 
the  safe  and  effective  use  of  OTC  vaginal 
drug  products  and,  therefore,  are 
outside  the  scope  of  the  OTC  drug 
review.  Although  these  terms  are 
considered  outside  the  scope  of  the 
review,  if  used  in  the  labeling  of  OTC 
drug  products  they  will  be  evaluated  by 
the  agency  on  a  product-by-product 
basis,  under  the  provision  of  section  502 
of  the  act  relating  to  labeling  that  is  false 
or  misleading.  Moreover,  any  term  that 
is  outside  the  scope  of  the  review,  even 
though  it  is  truthful  and  not  misleading, 
may  not  appear  in  any  portion  of  the 
labeling  required  by  a  monograph  and 
may  not  detract  from  such  required 
information.  However,  terms  outside  the 
scope  of  a  monograph  may  be  included 
elsewhere  in  the  labeling,  provided  they 
are  not  false  or  misleading.  In  addition, 
as  explained  in  comment  2,  the  labeling 
restrictions  in  final  monographs  apply 
only  to  products  that  fall  within  the 
statutory  definition  of  a  drug,  and  not  to 
cosmetic  products.  However,  if  a 
product  is  intended  for  both  drug  and 
cosmetic  use,  it  must  conform  not  only 
to  the  requirements  of  the  applicable 
final  monographs,  but  also  to  section 
602  of  the  act  and  the  regulations  in 
parts  701  and  740. 

15.  One  comment  contended  that  the 
use  of  the  adjective  "vaginal"  modifying 
"douche"  in  the  statement  of  identity  in 
§  351.152(a]  is  unnecessary  and 
superfluous  because,  in  common 
language  usage,  the  word  "douche"  has 
become  synonymous  with  vaginal  use. 
The  comment  added  that  the  agency  has 
codified  this  class  of  products  as 
"douche  preparations"  in  21  CFR 
369.20.  The  comment  requested  that  the 
statement  of  identity  allow  for 
synonyms  for  "vaginal  douche"  such  as 
"feminine  douche,"  "disposable 
douche,"  and  "douche."  The  comment 
argued  that  the  term  "vaginal  douche" 


may  be  too  sensitive  for  certain 
advertising  media  and  that  the 
requested  synonyms  plus  the 
accompanying  labeling  would  clearly 
define  the  product  as  intended  for 
vaginal  use  only. 

The  agency  recognizes  the  sensitivity 
to  use  of  the  word  "vaginal"  and  will 
take  this  into  consideration  in 
developing  labeling  in  the  appropriate 
OTC  drug  monographs.  (See,  e.g.,  the 
labeling  developed  for  hydrocortisone 
in  the  tentative  final  monograph  for 
OTC  external  analgesic  drug  products 
(48  FR  5852  at  5868).) 

16.  One  comment  objected  to  the 
Vaginal  Panel's  recommendation  in 
proposed  §  351.152(b)  that  the  two 
statements  "Keep  this  and  all  drugs  out 
of  the  reach  of  children"  and  "DOES 
NOT  PREVENT  PREGNANCY"  appear 
on  the  principal  display  panel  of  OTC 
vaginal  drug  products.  The  comment 
argued  that  including  such  statements 
on  the  principal  display  panel  is 
contrary  to  laoeling  requirements  in 
other  OTC  drug  regulations  now  in 
effect  in  that  statements  such  as  these 
are  generally  required  to  be  displayed  in 
a  warnings  section  next  to  the  directions 
for  use.  The  comment  further  argued 
that  vaginal  douche  products  have  not 
been  shown  less  safe  than  or  different 
from  other  OTC  drug  products  to  the 
extent  that  would  necessitate  inclusion 
of  separate  warning  statements.  The 
comment  requested  that  the  Vaginal 
Panel's  recommended  that  proposed 
§  351.152(b)  be  deleted  and  that  these 
statements  be  included  with  the 
recommended  label  warnings  in 
proposed  §  351.154(a). 

The  agency  agrees  with  the  comment 
that  special  placement  of  these  warning 
statements  on  the  principal  display 
panel  is  unwarranted.  The  Vaginal 
Panel  recommended  that  the  statement 
"Keep  this  and  all  drugs  out  of  the  reach 
of  children"  appear  on  the  principal 
display  panel  because  the  attractiveness 
and  colorful  appearance  of  many 
vaginal  drug  products  may  encourage 
children  to  open  and  consume  the 
contents  (48  FR  46694  at  46708).  The 
agency  is  unaware  of  any  evidence  that 
OTC  vaginal  drug  products  are  any  more 
attractive  or  more  likely  to  be  opened 
and  consumed  by  children  than  other 
OTC  drug  products.  Therefore,  the 
agency  has  determined  that  there  is  no 
need  for  special  placement  of  this 
general  warning  statement  in  the 
labeling  of  OTC  vaginal  drug  products. 
Because  existing  regulations  in 
§  330.1(g)  (21  CFR  330.1(g))  already 
require  all  OTC  drugs  to  contain  the 
warning  "Keep  this  and  all  drugs  out  of 
the  reach  of  children,"  there  is  no  need 
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to  include  this  warning  in  individual 
ore  drug  monographs. 

However,  because  the  Vaginal  Panel 
was  concerned  that  there  is  a  commonly 
held  misconception  by  some  people  that 
douching  prevents  pregnancy  {48  FR 
46694  at  46708),  the  agency  encourages 
manufacturers  to  voluntarily  place  the 
warning  "DOES  NOT  PREVENT 
PREGNANCY"  in  the  labeling  of  vaginal 
douche  products.  The  agency  will 
discuss  vaginal  drug  product  labeling 
regarding  prevention  of  pregnancy  and 
sexually  transmitted  diseases  as  part  of 
the  rulemaking  for  OTC  antifungal  drug 
products4n  a  future  issue  of  the  Federal 
Register. 

1 7.  One  comment  urged  deletion  of 
the  Vaginal  Panel's  recommended 
professional  labeling  statement  in 
proposed  §  351.180(b)(3),  which  reads: 
"The  use  of  povidone-iodine  as  a 
douche  may  cause  a  transient  rise  of 
semm  protein-bound  iodine."  The 
comment  argued  that  in  view  of  the 
Vaginal  Panel's  conclusion  that  a 
transient  rise  in  serum  protein-bound 
iodine  levels  (observed  in  some 
individuals)  does  not  affect  the  safety  of 
the  drug  and  has  not  been  shown  to 
have  clinical  significance  with  respect 
to  thyroid  function  (48  FR  46694  at 
46705),  the  statement  is  unwarranted. 
The  comment  added  that  inclusion  of 
such  a  statement  in  professional 
labeling  is  misleading  because  it  directs 
unwarranted  emphasis  to  an  essentially 
meaningless  event. 

The  comment  also  stated  that  if  the 
agency  decides  not  to  delete  this 
statement,  the  statement  should  be 
amended  to  read  as  follows:  "While  not 
affecting  its  safety,  the  use  of  povidone- 
iodine  as  a  douche  may  ceuse  a 
transient  rise  in  serum  protein-bound 
iodine  in  some  individuals.  Such 
transient  elevation  returns  to  normal 
within  7  to  30  days  and  there  is  no 
evidence  that  this  has  clinical 
significance  with  respect  to  thyroid 
function."  The  comment  contended  that 
this  revised  statement  would  present  the 
full  clinical  significance  of  the  rise  in 
serum  protein-boimd  iodine  according 
to  the  Vaginal  Panel's  stated  findings. 

As  discussed  in  comment  9,  the 
agency  intends  to  consider  povidone- 
iodine  for  vaginal  use  in  the  rulemaking 
for  OTC  topical  antimicrobial  drug 
products  in  a  future  issue  of  the  Federal 
Register.  In  the  tentative  final 
monographs  in  which  povidone-iodine 
is  a  Category  I  ingredient  (antifungal  (54 
FR  51136,  December  12, 1989)  and  first 
aid  antiseptic  (56  FR  33644.  July  22, 
1991)),  a  statement  regarding  the 
transient  rise  in  protein-bound  iodine 
associated  with  Uie  use  of  povidone- 
iodine  has  not  been  included  in 


professional  labeling.  Any  other 
professional  labeling  associated  with 
vaginal  mm  of  povidone-iodine  wrlll  be 
considered  as  part  of  the  antimicrobial 
rulemaking  and  will  not  be  further 
considered  here. 

D.  Comments  on  Combinations 

18.  One  comment  requested  that  the 
Vaginal  Panel's  recommended  list  of 
permitted  combinations  in  proposed 

§  351.120  be  amended  to  provide  for 
combinations  of  one  Category  I 
ingredient  from  any  two,  three,  or  four 
of  the  various  phaimacologic  classes. 
The  comment  stated  that  there  is 
adequate  precedent  in  the  OTC  drug 
review  for  combining  Category  1 
ingredients  from  one  pharmacological 
class  with  Category  I  ingredients  bom 
another  pharmacological  class,  without 
the  necessity  of  elaborate  testing  of  the 
combination. 

As  explained  in  comment  3,  the 
agency  is  withdrawing  the  advance 
notice  of  proposed  rulemaking  for  OTC 
vaginal  drug  products  and  is  referring 
consideration  of  specific  vaginal  claims 
to  other  appropriate  OTC  drug 
rulemakings.  Likewise,  combinations  of 
ingredients  for  vaginal  claims  will  be 
considered  in  those  respective 
rulemakings  and  will  not  be  considered 
here. 

19.  The  agency  recognizes  that  the 
Vaginal  Pane!  recommended  some 
professional  labeling  Indications  for 
several  of  the  ingredients  it  reviewed. 
(See  Proposed  §  351.180,  48  FR  46694  at 
46729.)  For  a  combination  product 
containing  the  ingredients  dioctyl 
sodium  sulfosuccinate  (docusate 
sodium)  and  sodium  lauryl  sulfate,  the 
Vaginal  Panel  recommended  the 
indication  "For  the  treatment  of 
Trichomonas  vaginalis."  For  a 
combination  product  containing  the 
ingredients  calcium  propionate  and 
sodium  propionate,  the  Vaginal  Panel 
recommended  the  indication  "For  the 
treatment  of  Candida  albicans."  For  the 
ingredient  povidone-iodine,  the  Vaginal 
Panel  recommended  the  indication 
"Clinically  effective  in  a  program  of 
treatment  for  vaginal  moniliasis,  T- 
vaginales  vaginitis,  and  nonspecific 
vaginitis." 

m  the  preamble  to  the  Vaginal  Panel's 
report  (48  FR  46694  at  46695).  the 
agency  disagreed  with  the  Vaginal 
Panel's  recommendations  regarding 
calcium  propionate  and  sodium 
propionate.  Based  on  previous  decisions 
made  by  the  agency  with  respect  to 
these  ingredients  under  the  DESI 
program,  the  agency  placed  the 
professional  labeling  indication 
recommended  by  the  Vaginal  Panel  for 
caldum  propionate  and  sodium 


propionate  in  Category  n.  The  agency 
reaffirms  that  categorization  in  this 
document 

The  agency  also  stated  in  the 
preamble  to  the  Vaginal  Panel's  report 
that  OTC  marketing  of  these  ingredients 
for  the  relief  of  minor  vaginal  irritations 
could  not  take  place  at  that  time  because 
the  studies  relied  upon  by  the  Panel 
were  the  same  as  those  reviewed  by  the 
agency  and  found  to  be  inadequate 
under  DESI.  The  agency  invited 
comment  and  data  tliat  would  support 
the  Panel's  recommendations  on  the 
safety  and  effiectiveness  of  caldimi 
propionate  and  sodium  propionate  as 
ingredients  in  OTC  vaginal  drug 
products.  No  comments  or  new  data 
were  submitted.  Therefore,  the  agency  is 
reaffirming  its  conclusions  that  these 
ingredients,  singly  or  in  combination, 
may  not  be  marketed  in  OTC  drug 
products  with  claims  for  vaginal  use. 

In  recommending  a  professional 
labeling  claim  for  docusate  sodium  and 
sodium  lauryl  sulfate,  the  Panel  relied 
upon  one  published  study  (Ref.  1)  to 
support  its  recommendation.  The 
agency  has  evaluated  this  study  and 
finds  that  it  is  insufficient  to  determine 
the  safety  and  effectiveness  of  these 
ingredients  for  the  treatment  of 
Trichomonas  vaginalis.  The  study  does 
not  satisfy  the  criteria  for  an  adequate 
and  well-controlled  clinical  study 
because  it  did  not  include  a  control 
group.  In  addition,  it  was  not  designed 
to  determine  the  effect  of  these 
ingredients  in  treating  Trichomonas  but 
rather  to  determine  the  effect  of  pH  on 
the  removal  of  secretions  from  the 
vagina.  Therefore,  these  ingredients, 
singly  or  in  combination,  may  not  be 
marketed  in  OTC  drug  products  with 
claims  (including  professional  labeling 
claims)  for  vaginal  use. 

Regarding  the  active  ingredient 
povidone-iodine.  the  Panel  (48  FR 
46694  at  46705)  stated  that  adequate 
data  supported  a  claim  of  effectiveness 
against  vaginal  yeast  (candidiasis  or 
monihasis),  T-vaginales  vaginitis  and 
nonspecific  vaginitis,  but  only  when 
used  in  a  treatment  regimen  consisting 
of  the  diluted  douche  and  the  full 
strength  (10  percent)  povidone-iodine 
products.  Because  the  Vaginal  Panel  (48 
FR  46694  at  46700)  believed  that  claims 
of  therapeutic  benefit  for  treatment  of 
specific  vaginal  infections  must  be 
restricted  to  professional  labeling,  e.g., 
for  the  treatment  of  trichomoniasis  or 
moniliasis,  labeling  for  the  full  strength 
(10  percent)  product  was  not  included 
in  the  monograph.  However,  the  agency 
has  since  concluded  that  recurring 
vaginal  yeast  (Candida]  infections  can 
be  safely  treated  OTC.  The  agency  is 
currently  reviewing  the  data  the  Vaginal 
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Panel  considered  as  well  as  a 
subsequent  petition  filed  in  support  of 
various  vaginal  claims  and  formulations 
for  povidone-iodine  (Ref.  4).  The  agency 
will  discuss  the  use  of  povidone-iodine 
for  the  treatment  of  vaginal  yeast 
(Candida)  infections  in  a  futiu«  Federal 
Register  publication  as  part  of  the 
rulemaking  for  OTC  antifungal  drug 
products. 

Two  clinical  studies  were  dted  in  the 
data  submission  to  the  OTC  drug  review 
to  support  the  vaginitis  claim  (Refs.  2 
and  3).  The  agency  has  reviewed  the 
two  clinical  studies  and  has  cpncluded 
that  they  are  insufficient  to  demonstrate 
that  povidone-iodine  is  effective  in  the 
treatment  of  vaginitis.  Neither  study 
satisfies  the  criteria  for  adequate  and 
well-controlled  studies  because  a 
control  group  was  not  included. 
Therefore,  they  are  insufficient  to 
demonstrate  the  effectiveness  of 
povidone-iodine  in  the  treatment  of 
vaginitis. 
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n.  The  Agency's  Conclusions  on  OTC 
Vaginal  Drug  Products 

FDA  has  considered  the  comments 
and  other  relevant  data  and  information 
available  at  this  time  and  determined 
that  specific  claims  and  ingredients  for 
use  in  and  aroimd  the  vagina  will  be 
Included  in  other  appropriate  OTC  drug 
rulemakings.  Accordingly,  the  advance 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  of 
October  13.  1983  (48  FR  46694),  which 
would  have  added  a  new  subpart  B 
(Vaginal  Drug  Products  for  Over-the- 
Counter  Human  Use)  to  proposed  part 
351  (Vaginal  Contraceptive  and  OUier 
Vaginal  Drug  Products  for  Over-the- 
Counter  Human  Use)  (proposed  21  CFR 
part  351),  is  hereby  withdrawn,  effective 
February  3, 1994.  As  discussed  above, 
claims  that  are  cosmetic  claims  only 
will  not  be  considered  in  any  OTC  drug 
rulemakings.  Ingredients  and  drug 
claims  related  to  use  in  and  around  the 
vagina  will  be  considered  in  other 
appropriate  OTC  drug  rulemakings.  The 
agency  has  identified  the  following 
rulemakings  as  those  appropriate  for 
consideration  of  ingredients  and  claims 
for  vaginal  drug  uses:  (1)  Antifungal 
drug  products  (docket  No.  80N-0476). 
(2)  external  analgesic  drug  products 
(docket  No.  78N-O301),  (3)  skin 
protectant  drug  products  (docket  No, 
78N-0021).  and  (4)  topical  antimicrobial 
drug  products  (Docket  No.  75N-0183). 

The  agency  emphasizes  that  it  is 
withdrawing  only  the  advance  notice  of 


proposed  rulemaking  for  these  drug 
products  and  that  this  withdrawal  does 
not  in  any  way  denigrate  the  scientific 
content  of  the  report  or  negate  the 
excellent  work  of  the  Vaginal  Panel  in 
its  long  efforts  to  produce  it.  FDA 
believes  that  the  information  in  the 
Vaginal  Panel's  report  will  provide 
valuable  guidance  to  the  agency  with 
respect  to  ingredients  and  vaginal 
claims  for  other  OTC  drug  rulemakings. 
Further,  this  withdrawal  of  the  advance 
notice  of  proposed  rulemaking  does  not 
affect  the  ciurent  marketing  status  of 
any  of  the  products  that  were 
considered  in  the  Vaginal  Panel's  report. 
This  withdrawal  notice  is  issued  imder 
authority  of  sees.  201,  501.  502,  503, 
505,  510.  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  351, 
352.353,355,360.371). 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  10, 1993. 
Michael  R.  Taylor. 

Depu  ty  Commissioner  for  Policy. 

[FR  Doc.  94-2263  Filed  2-2-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 
(OPPTS-62107A;  FRL-4170-1] 
RIn  2070-AC51 

Asbestos  Model  Accreditation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTJON:  Interim  final  rule. 

Summary:  EPA  is  issuing  this  interim 
final  rule  to  revise  its  asbestos  Model 
Accreditation  Plan  (MAP)  to  clarify  the 
types  of  persons  who  must  be  accredited 
to  work  with  asbestos  in  schools  and 
public  and  commercial  buildings;  to 
increase  the  minimum  number  of  hours 
of  training,  including  additional  hours 
of  hands-on  health  and  safety  training, 
for  asbestos  abatement  workers  and 
contractor/supervisors;  and  to  effect  a 
variety  of  other  necessary  changes  as 
mandated  by  section  15(a)(3)  of  the 
Asbestos  School  Hazard  Abatement 
Reauthorization  Act  (.\SHARA).  This 
revised  rule  replaces  the  original  MAP 
found  at  40  CFR  part  763.  Appendix  C 
to  Subpart  E.  The  original  MAP 
contained  six  components  which,  taken 
together,  comprised  a  model  asbestos 
accreditation  plan  for  States  and  EPA- 
approved  training  providers.  These 
components  included:  (1)  Initial 
training,  (2)  examinations.  (3)  refresher 
training,  (4)  qualifications.  (5) 
decertification  requirements,  and  (6) 
reciprocity.  This  revision  adds  two  new 
components  to  the  original  MAP;  (1) 
definitions,  which  help  to  determine  the 
scope  and  applicability  of  the  rule,  and 
(2)  new  recordkeeping  requirements  for 
the  providers  of  accredited  training 
courses.  The  changes  also  specify  the 
deadline  for  States  to  modify  their 
accreditation  programs  to  be  no  less 
stringent  than  the  revised  MAP  as 
required  by  the  Toxic  Substances 
Control  Act  (TSCA)  section  206(b)(2). 
Further,  the  revised  MAP  prescribes 
deadlines  for  training  course  providers 
and  persons  who  must  obtain 
accreditation  to  comply  with  new 
requirements;  distinguishes  between  the 
training  requirements  for  each  of  the 
five  accredited  training  disciplines; 
adds  several  new  topics  to  the  project 
designer  training  curriculum; 
establishes  new  enforcement  criteria 
and  Federal  procedures  for  withdrawing 
approval  from  accredited  persons  and 
training  programs;  and  stipulates  new 
information  requirements  for  training 
certificates.  Because  the  revisions 
expand  the  minimum  requirements  for 
an  accreditation  plan.  States  may  have 


to  modify  their  programs  to  insure  that 
each  State  has  a  contractor  accreditation 
plan  that  is  at  least  as  stringent  as  the 
revised  MAP  as  required  by  TSCA 
section  206(b).  Similarly,  training 
providers  may  need  to  adjust  their 
training  course  administration  or 
curricula  to  comply  with  the  revised 
MAP.  Finally,  EPA  has  modified  the 
organization,  and  some  of  the  language 
of  the  original  MAP.  These 
modifications,  however,  are  technical, 
and  do  not  impose  new  substantive 
requirements. 

DATES:  This  Rule  is  effective  April  4. 
1994.  Because  this  is  an  interim  final 
rule,  EPA  is  accepting  further  comment 
on  this  action.  All  written  comments 
must  be  received  by  EPA  no  later  than 
March  4,  1994.  EPA  will  consider  the 
written  comments  received  during  the 
30-day  comment  period  in  determining 
the  need  for  any  further  rule 
amendments. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Field  Programs  Branch, 
Chemical  Management  Division  (7404). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Environmental 
Protection  Agency.  401  M  St., 
Washington,  DC  20460.  EPA  does  not 
anticipate  receiving  any  comments  that 
contain  information  claimed  as 
confidential  business  information  (CBI). 
If  such  comments  are  submitted, 
however,  they  must  be  clearly  labeled  as 
containing  information  claimed  as  CBI 
or  they  will  be  placed  in  the  public 
record.  CBI  claims  should  be 
accompanied  by  statements 
substantiating  the  claim  as  described  in 
40  CFR  2.204(e)(4).  If  information  is 
claimed  as  CBI,  a  nonconfidential 
version  of  the  comments  should  also  be 
submitted  for  the  public  docket. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm  E-543B,  401  M  St.,  SW.. 
Washington.  DC  20460.  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPt.EMENTARY  INFORMATION: 

The  Agency  is  requesting  comment  on 
this  revised  tAAP  only  to  the  extent  that 
it  has  amended  or  changed  the  original 
MAP.  The  Agency  is  not  soliciting 
comments  on  provisions  of  the  original 
MAP  that  remain  unaffected  by  this 
action.  Specifically,  and 
notwithstanding  the  inclusion  of  some 
of  the  existing  language  from  the 
original  MAP  in  this  revised  MAP,  the 
Agency  will  only  entertain  comments  to 
the  extent  that  they  address  actual 
changes  which  have  been  incorporated. 
Appendix  C  to  subpart  E  of  40  CFR  763 


is  reproduced  in  its  entirety  solely  for 
clarity  and  to  facilitate  understanding  of 
how  the  changes  and  amendments  fit 
within  the  existing  regulator)'  structure. 

I.  Background 

In  1986.  Congress  enacted  the 
Asbestos  Hazard  Emergency  Response 
Act  (AHERA,  or  TSCA  Title  II)  which 
mandated  a  regula<ory  program  to 
address  asbestos  hazards  in  schools.  A 
part  of  AHERA  (section  206;  15  U.S.C. 
2646)  dealt  with  the  mandatory  training 
and  accreditation  of  persons  who  would 
perform  certain  types  of  asbestos-related 
work  in  schools.  Subsequently,  in  1990. 
Congress  enacted  ASHARA  (Pub.  L. 
101-637).  which  amended  AHERA  to 
extend  some  of  the  training  and 
accreditation  requirements  to  persons 
performing  such  work  in  public  and 
commercial  buildings.  Consequently. 
EPA  is  now  effecting  regulatory  changes 
to  reflect  and  implement  these  statutory 
amendments. 

Originally,  section  206  of  AHERA 
required  EPA  to  develop  a  MAP 
providing  for  the  training  of  certain 
types  of  persons  performing  asbestos- 
related  work  in  elementary  and 
secondary  schools  (15  U.S.C.  2646). 
Persons  covered  by  this  original  MAP 
included  those  who  inspected  school 
buildings  for  asbestos-containing 
materials  (ACM);  developed  asbestos 
management  plans  for  schools;  and 
designed  or  conducted  response  actions 
with  respect  to  friable  ACM,  other  than 
small-scale,  short -duration  activities,  in 
schools.  Such  persons  were  required  to 
obtain  accreditation  as  a  prerequisite  to 
performing  this  work. 

AHERA  also  required  States  to  adopt 
a  State  accreditation  program  that  was    ' 
no  less  stringent  than  that  described  in 
the  MAP  (15  U.S.C.  2646(b)(2)).  Persons 
could  then  obtain  accreditation  by 
completing  either  an  EPA-approved 
training  course,  or  a  training  course 
approved  by  a  State  with  a  program  that 
was  at  least  as  stringent  as  the  MAP,  and 
by  passing  an  examination  for  that 
course.  Individual  States,  however, 
could  elect  to  impose  more  stringent 
requirements  as  a  condition  of 
accreditation. 

The  original  MAP  established  five 
accredited  "disciplines"  for  asbestos- 
related  activities  in  schools,  which 
included:  worker,  contractor/supervisor, 
inspector,  management  planner,  and 
project  designer.  For  each  discipline,  it 
outlined  a  functional  role  and  set  of  job 
responsibilities,  and  stipulated 
minimum  training,  examination,  and 
continuing  education  requirements.  It 
established  areas  of  knowledge  of 
asbestos  inspection,  management  plan 
development,  and  response  action 
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technology  that  persons  seeking 
accreditation  must  demonstrate  and  that 
States  must  include  in  their 
accreditation  programs. 

On  Novemoer  28, 1990,  Congress 
enacted  ASMARA  and  expanded  the 
accreditation  requirements  to  apply  to 
persons  who  work  with  asbestos  in 
public  and  commercial  buildings  as 
well  as  schools.  Specifically,  ASHARA 
expanded  TSCA  section  206(a)(1)  and 
(3)  to  require  accreditation  for  any 
person  who  inspects  for  ACM  in  a 
public  and  commercial  building,  or  who 
designs  or  conducts  a  response  action 
with  respect  to  friable  ACM  in  such  a 
building.  As  a  result  of  this  amendment, 
the  MAP  accreditation  requirements  for 
inspectors,  project  designers,  workers, 
and  contractor/supervisors  now  apply 
equally  to  persons  in  both  schools  and 
public  and  commercial  buildings. 
Congress,  however,  did  not  extend  the 
accreditation  requirement  for 
management  planners.  As  a  result, 
TSCA  requires  accreditation  for  persons 
who  prepare  management  plans  if  they 
work  in  schools,  but  does  not  require 
such  accreditation  if  they  work  in 
public  and  commercial  buildings  (15 
U.S.C.  2646(a)(2)). 

ASHARA  also  required  EPA  to  revise 
the  current  MAP  by  increasing  the 
minimum  number  of  hours  of  training, 
including  hands-on  training,  required 
for  asbestos  abatement  workers  in  both 
schools  and  public  and  commercial 
buildings.  ASHARA,  however,  did  not 
specify  the  amount  of  additional 
training  that  would  be  required.  In 
addition,  ASHARA  authorized  EPA  to 
modify  the  MAP  as  necessary  to 
implement  the  extension  of 
accreditation  requirements  to  public 
and  commercial  buildings. 

Finally,  ASHARA  amended  the 
penalty  provisions  of  TSCA  section  207 
(15  U.S.C.  2647).  It  provided  for  a  civil 
penalty  for  contractors  who  fail  to 
comply  with  TSCA  accreditation 
requirements  by  insp)€Cting,  designing, 
or  conducting  a  response  action  in  a 
school  or  public  or  commercial  building 
without  TSCA  accreditation,  or  by 
employing  individuals  to  conduct 
response  actions  in  such  a  building,  and 
failing  to  require  or  provide  TSCA 
accreditation  for  the  employees.  A 
contractor  who  commits  a  violation  is 
liable  for  a  civil  penalty  of  $5,000  for 
each  day  of  a  violation,  except  for  a 
contractor  who  is  a  direct  employee  of 
the  Federal  Government  (15  U.S.C.  2646 

(g))- 
The  ASHARA  accreditation 

provisions  originally  were  to  take  effect 

on  November  28, 1991.  ASHARA, 

however,  authorized  EPA's 

Administrator  to  extend  that  effective 


date  for  one  year.  On  January  7,  1992, 
the  Administrator  took  action  to  extend 
the  effective  date  until  November  28, 
1992  (57  FR  1913,  January  16, 1992). 
The  Administrator  determined  that 
accredited  asbestos  contractors  were 
needed  to  perform  school  site  abatement 
required  under  AHERA,  and  that  such 
an  extension  was  necessary  to  ensure 
effective  implementation  of  section  203 
of  TSCA  (ASHARA  section  15(c)).  As  a 
result  of  this  extension,  persons  who 
perform  inspections,  or  plan  or  conduct 
response  actions  in  public  and 
commercial  buildings  were  required  to 
obtain  TSCA  accreditation  beginning  on 
November  28, 1992. 

EPA  has  decided  to  phase-in  the  other 
new  requirements  contained  in  the 
revised  MAP  when  the  revision  takes 
effect.  These  requirements  include  an 
increase  in  the  minimum  number  of 
hours  of  training,  including  hands-on 
training,  for  asbestos  abatement  workers 
in  both  schools  and  public  and 
commercial  buildings,  and  other 
necessary  revisions. 

EPA  is  promulgating  the  revised  MAP 
as  an  interim  final  rule  that  will  take 
effect  60  days  after  the  rule  is  published. 
The  streamlined  procedures  that  EPA 
has  utilized  to  revise  the  MAP  are  fully 
consistent  with  the  Congressional 
directive  to  EPA  for  developing  the 
original  MAP.  AHERA  specifically 
authorized  the  Agency  to  issue  the  MAP 
"after  consultation  with  affected 
parties"  (15  U.S.C.  2646(b)(1)(A)).  EPA 
issued  it  after  a  public  request  for 
information  in  the  Federal  Register  (51 
FR  28914,  August  12,  1986)  and 
consultations  with  affected  parties,  but 
without  engaging  in  full-scale  notice 
and  comment  rulemaking.  EPA  has  used 
procedures  to  revise  the  MAP  that  are  as 
extensive  as  those  that  were  used  to 
develop  the  original  MAP.  EPA  believes 
it  is  reasonable  to  conclude  that 
Congress  did  not  intend  EPA  to  engage 
in  the  redundancy  of  consultation  with 
affected  parties  and  formal  notice  and 
comment  rulemaking  in  either  issuing 
the  MAP  or  in  revising  it,  and  therefore 
intended  EPA  to  issue  this  revision  to 
the  MAP  after  undertaking  similar 
consultations  with  affected  parties. 

EPA  finds  that  there  is  good  cause  to 
issue  an  interim  final  rule,  without 
utilizing  all  of  the  notice  and  public 
comment  procedures  in  section  553(b) 
of  the  Administrative  Procedures  Act 
(APA),  because  those  procedures  are 
impracticable  and  urmecessary  under 
the  circumstances  (5  U.S.C  553(b)).  It  is 
impracticable  to  utilize  the  full-scale 
notice  and  comment  proceedings  in 
section  553(b)  because  such  proceedings 
would  unjustifiably  extend  the 
rulemaking  process,  and  would  further 


delay  the  implementation  of  the  revised 
MAP.  Congress  clearly  intended  that 
EPA  act  expeditiously  to  revise  the 
MAP,  and  even  established  a  deadline 
for  the  EPA  revisions.  EPA  did  not  meet 
the  deadline  because  of  the  time- 
consuming  process  that  was  necessary 
to  create  an  accreditation  plan  that 
would  coordinate  with  existing,  diverse 
State  accreditation  programs,  minimize 
disruption  of  current  training  providers, 
and  contain  other  provisions  necessary 
to  implement  the  revisions.  If  EPA  were 
to  develop  and  publish  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553fb),  the  revisions  would  have 
been  even  further  delayed.  The  impact 
of  such  a  delay  would  be  exacerbated  by 
the  additional  time  that  is  required  for 
States  to  pass  conforming  legislation 
and  implement  the  revised  MAP  after  it 
is  issued. 

Finally,  full-scale  rulemaking  is 
unnecessary  because  EPA  has 
communicated  informally  with  affected 
parties,  given  notice  of  the  revisions  to 
the  public,  and  provided  an  opportunity 
to  submit  information  and  comments 
prior  to  promulgating  this  interim  final 
rule.  Initially,  the  Agency  consulted 
with  affected  organizations  to  identify 
revisions  that  were  necessitated  by 
ASHARA.  These  organizations  included 
schools,  commercial  building  owners 
and  operators,  asbestos  abatement 
consultants  and  contractors,  labor 
organizations,  training  providers,  and 
States.  Subsequently,  EPA  published  a 
notice  in  the  Federal  Register  that 
described  the  revisions  that  were  being 
considered,  and  announced  a  public 
meeting  to  discuss  the  changes  (57  FR 
20438,  May  13,1992). 

EPA  also  established  a  docket 
containing  information  which  supports 
EPA's  revision  of  the  MAP.  To  provide 
interested  persons  the  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  changes 
under  consideration,  EPA  held  a  public 
meeting  on  June  8, 1992,  in  Washington, 
DC.  Twenty-three  persons  presented 
oral  comments  for  the  record.  A 
transcript  of  this  proceeding  is 
contained  in  the  docket.  EPA  also 
received  80  written  comments  in 
response  to  the  Federal  Register 
announcement.  These  comments  have 
also  been  filed  in  the  docket,  and  were 
carefully  considered  by  the  Agency  in 
revising  the  MAP. 

n.  Summary  of  Changes 

The  various  new  requirements  of  ttie 
MAP  are  described  here  in  greater 
detail.  This  summary  is  organized  by 
subject  area.  , 
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A.  Definitions 

The  promulgated  revisions  establish  a 
new  definitions  section  for  the  MAP. 
Seven  terms  are  included  to  help  clarify 
and  delineate  the  scope  and 
applicabiUty  of  the  MAP  to  work 
performed  in  public  and  commercial 
buildings.  The  seven  terms,  and  their 
meanings,  are  summarized  below: 

1.  Public  and  commercial  building. 
The  term  "public  and  commercial 
building"  is  defined  in  TSCA  section 
202(10)  to  mean  "any  building  which  is 
not  a  school  building,  except  that  the 
term  does  not  include  any  residential 
apartment  building  of  fewer  than  10 
units"  (15  U.S.C  2642(10)).  This 
definition  identifies  those  buildings 
where  persons  performing  certain 
asbestos-related  work  are  subject  to  the 
MAP  training  and  accreditation 
requirements.  Such  buildings  generally 
include  apartment  complexes, 
condominiums  and  cooperatives  of 
more  than  10  units,  office  buildings, 
government-owned  buildings,  colleges, 
museums,  airports,  hospitals,  churches, 
preschools.  stores,  warehouses,  and 
factories.  It  also  includes  all  industrial 
buildings,  because  industrial  buildings 
are  included  within  the  broad  statutory 
definition  of  public  and  commercial 
Duildings. 

This  particular  term  does  not  include 
elementary  or  secondary  schools  as 
defined  in  section  198  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
(20  U.S.C.  2854;  15  U.S.C.  2642(9)  and 
(12)).  The  definition  in  the  revised  MAP 
excludes  all  detached  single  family 
homes,  because  they  are  residential 
buildings  of  fewer  than  10  dwelling 
units. 

Furthermore,  consistent  with  the 
statute  and  EPA's  regulatory  approach 
for  schools,  the  term  is  interpreted  to 
include  only  the  interiors  of  buildings 
except  for  exterior  hallways  connecting 
buildings,  porticos,  and  mechanical 
systems  used  to  condition  interior 
space.  Consequently,  accredited  workers 
are  generally  not  required  for  work  on 
roofing  or  siding  materials  that  are  on 
the  outside  of  either  public  and 
commercial  buildings  or  schools. 

2.  Friable  asbestos-containing 
material  (ACM).  In  TSCA  section  202. 
friable  asbestos-containing  material 
means  any  material  containing  more 
than  one  percent  asbestos,  which  has 
been  applied  on  ceilings,  walls, 
structural  members,  piping,  duct  work, 
or  any  other  part  of  a  building,  which, 
when  dry.  may  be  crumbled,  pulverized, 
or  reduced  to  powder  by  hand  pressure. 
The  term  includes  non-friable  ACM 
a.^er  such  previously  non-friable 
material  becomes  damaged  to  the  extent 


that  when  dry  it  may  be  crumbled, 
pulverized,  or  reduced  to  powder  by 
hand  pressure"  (15  U.S.C.  2642(6)J.  At 
no  point  does  the  statute  regulate 
activities  that  involve  nonbuilding 
materials,  such  as  asbestos  gloves  or 
asbestos  brake  linings,  that  may  be 
either  stored  or  used  inside  of  a 
building.  Consequently,  the  use  of  the 
term  "friable  ACM"  in  the  MAP  refers 
only  to  "friable  asbestos-containing 
building  material  (ACBM),"  and,  where 
the  statute  requires  accreditation  for 
activities  associated  with  ACM. 
accreditation  is  only  required  if  the 
asbestos  is  part  of  the  building^ 

3.  Inspection.  Although  AHERA 
required  that  schools  conduct  asbestos 
inspections.  ASMARA  did  not  extend 
this  same  requirement  to  public  and 
commercial  buildings.  Furthermore, 
because  the  Asbestos-Containing 
Materials  in  Schools  Rule  ("Schools 
Rule")  (40  CFR  763.80-763.119)  simply 
listed  the  various  activities  required  to 
be  included  as  a  part  of  these  mandator^' 
school  inspections  (40  CFR  763.85). 
without  actually  defining  the  term  itself, 
a  definition  of  "inspection"  is  necessary 
to  delineate  the  scope  of  the  MAP 
accreditation  requirement  as  it  applies 
to  both  schools  and  public  and 
commercial  buildings.  Accordingly,  the 
term  "inspection"  is  defined  to  mean 
those  activities  undertaken  to 
specifically  determine  the  presence  or 
location,  or  to  assess  the  condition  of, 
friable  or  non-friable  ACBM  or 
suspected  ACBM.  whether  by  visual  or 
physical  examination,  or  by  collecting 
samples  of  such  material.  Similarly,  the 
term  includes  all  "reinspections"  of 
friable  and  non-friable  known  or 
assumed  ACBM  which  has  been 
previously  identified. 

The  inclusion  of  a  definition  for  the 
term  inspection  is  intended  to  clarify 
when  a  person  must  obtain  TSCA 
accreditation  before  performing  an 
inspection.  TSCA  Title  II,  as  amended 
by  ASR.\RA,  did  not  define  inspection. 
When  Congress  enacted  ASMARA, 
however,  the  Schools  Rule  was  in  effect, 
and  it  identified  the  activities  that 
constituted  an  inspection  in  school 
buildings  (40  CFR  763.85  and  763.92). 
The  definition  of  inspection  adopted  in 
the  revised  MAP  is  based  upon  the  core 
inspection  activities  identified  in  the 
Schools  Rule  at  §  763.85(a),  including 
the  visual  or  physical  examination,  and 
the  sampling  of  ACBM  or  suspected 
ACBM  to  determine  its  location  or 
presence  or  to  assess  its  physical 
condition.  Based  up>on  the  revised  MAP. 
a  person  must  be  accredited  to  engage 
in  any  one  of  these  core  activities  in  a 
school  or  in  a  public  and  commercial 
building.  In  addition,  the  Schools  Rule 


continues  to  require  accreditation  for 
any  person  who  engages  in  any  one  of 
these  core  activities.  Because  the 
Schools  Rule  currently  requires  an 
accredited  person  to  conduct  the  core 
inspection  activities,  and  the  revised 
MAP  requires  accreditation  for  those 
same  activities,  the  revision  will  not 
expand  the  need  for  accredited 
inspectors  in  schools. 

The  definition,  however,  also  allows 
for  three  specific  exceptions,  dealing 
with  related  activities  which  do  not 
require  accreditation.  The  three 
excepted  activities  include:  periodic 
surveillance,  compliance  inspections, 
and  visual  inspections. 

The  first  exception  under  this  term 
addresses  periodic  surveillance  of  the 
type  described  in  40  CFR  763.92(b), 
which  is  commonly  performed  by 
custodial  or  maintenance  workers. 
Periodic  surveillance  is  distinct  from 
reinspection  and  is  limited  only  to 
visual  observations.  It  refers  to  a  visual 
examination  of  an  area  in  a  building  that 
previously  has  been  identified  as 
containing  ACBM,  or  that  previously 
has  been  assumed  to  contain  ACBM, 
and  th^t  is  undertaken  to  identify 
changes  in  the  physical  condition  of 
that  ACBM.  Thus,  a  person  would  not 
need  accreditation  to  visually  survey  a 
ceiling  that  had  already  been  identified 
in  an  earlier  inspection  or  reinspection 
as  suspected  ACBM  to  determine 
whether  the  ceiling  had  been  damaged 
by  a  water  leak.  If  the  person  assessed 
the  condition  of  the  ceiling  by  collecting 
a  sample,  or  touched  it  to  detennine 
whether  it  had  become  friable,  however, 
then  that  person  would  have  to  be 
accredited  as  an  inspector. 

The  second  type  of  activity  that  is 
excluded  from  the  definition  of 
inspection  is  compliance  inspections 
performed  by  Federal,  State,  or  loc^l 
regulatory  agencies.  These  are  excluded 
from  accreditation  because  their 
primary  purpose  is  to  determine 
adherence  to  applicable  statutes  or 
regulations,  and  not  to  locate,  assess,  or 
remedy  the  condition  of  ACBM.  TSCA 
Title  II  does  not  provide  a  clear 
definition  of  the  types  of  inspection 
activities  that  require  training.  The 
legislative  history  of  ASMARA, 
however,  indicates  that  Congress 
intended  to  require  training  only  for 
those  persons  who  actually  inspect  for 
or  abate  asbestos  in  public  and 
commercial  buildings.  See  136  Cong. 
Rec.  S15304  (Oct.  15,  1990)  (statement 
of  Sen.  Burdick).  Based  upon  the 
purpose  of  ASMARA,  EPA  has 
concluded  that  government  personnel 
who  inspect  to  determine  compliance 
with  laws  regulating  asbestos  are  not 
required  to  obtain  accreditation. 
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The  third  exception  involves  visual 
insp>ections  of  the  type  referenced  in  40 
CFR  763.90(i).  These  types  of  activities 
are  excluded  h-om  the  accreditation 
requirement  because  their  purpose  is  to 
determine  whether  a  response  action  is 
complete,  not  to  actually  inspect  for 
asbestos.  See  136  Cong.  Rec.  Si  5304 
(Oct.  15.1990)  (statement  of  Sen. 
Burdick).  Moreover,  when  Congress 
enacted  ASMARA,  it  was  aware  that 
AHERA  required  accreditation  for 
persons  who  inspected  for  asbestos  in 
schools.  Persons  who  conducted  visual 
inspections  in  schools  to  determine 
whether  a  response  action  was 
complete,  however,  did  not  have  to  be 
accredited  as  inspectors.  The  legislative 
history  of  ASMARA  indicates  that 
Congress  did  not  intend  to  expand  the 
categories  of  persons  that  had  to  be 
accredited  wh^n  it  modified  the 
accreditation  requirements  to  include 
public  and  commercial  buildings  as 
well  as  schools.  As  noted  by  Senator 
Chafee:  "(ASMARA)  does  not  require 
the  accreditation  of  any  category  of 
individuals  not  now  required  to  be 
accredited  to  perforn\  asbestos 
abatement  work  [under  AHERA)."  136 
Cong.  Rec.  S15309  (Oct.  15,  1990) 
(.statement  of  Sen.  Chafee). 
Consequently.  EPA  has  concluded  that 
a  person  who  conducts  an  inspection  in 
a  public  and  commercial  building  to 
determine  whether  a  response  action  is 
complete  does  not  have  to  be  accredited 
as  an  inspector.  Of  course,  many 
persons  performing  such  activities  Will 
otherwise  need  accreditation  as  asbe^ps 
abatement  workers  or  contractor/ 
supervisors. 

4.  Response  action.  The  term 
"response  action"  is  defined  in  the  MAP 
to  mean  a  method,  including  removal, 
encapsulation,  enclosure,  repair,  and 
operation  and  maintenance,  that 
protects  human  health  and  the 
environment  from  friable  ACBM.  This 
definition  is  consistent  with  the 
definition  of  "response  action"  in  TSCA 
section  202(11)  (15  U.S.C.  2642(11)). 
and  with  the  definition  of  "response 
action"  in  the  Schools  Rule  found  at  40 
CFR  763.83.  Its  incorporation  into  the 
revised  MAP  will  therefore  ensure  that 
it  applies  equally  to  regulated  activities 
in  both  schools  and  public  and 
commercial  buildings.  Consequently, 
those  activities  that  are  response  actions 
in  schools  will  also  now  be  response 
actions  when  and  where  they  are 
undertaken  in  public  and  commercial 
buildings. 

Moreover,  a  person  planning  or 
conducting  a  response  action  is  subject 
to  the  MAP  accreditation  requirements 
only  if  the  ACBM  is  friable  (15  U.S.C. 
2646(a)(3)}.  As  defined  in  both  the  MAP 


and  in  TSCA  section  202(6).  "friable 
ACM"  refers  only  to  ACM  that  "when 
dry.  may  be  cnimbled.  pulverized,  or 
reduced  to  powder  by  hand  pressure" 
(15  U.S.C  2642(6)).  It  also  includes 
previously  "nonfriable  material  after 
such  previously  non-&iable  material 
becomes  damaged  to  the  extent  that 
when  dry,  it  may  be  crumbled, 
pulverized,  or  reduced  to  f)owder  by 
hand  pressure"  (15  U.S.C.  2642(6)).  This 
statutory  definition  of  friability  thereby 
limits  the  scopw  of  the  accreditation 
requirements  for  response  actions  in 
both  schools  and  public  and  commercial 
buildings  to  ACBM  that  is  friable  or 
expected  to  become  friable  during  the 
course  of  the  response  action. 

5.  Small-scale,  short-duration 
activities.  For  purposes  of  the  revised 
MAP,  "small-scale,  short  duration 
activities  (SSSD)"  are  tasks  such  as,  but 
not  limited  to:  (a)  Removal  of  asbestos- 
containing  insulation  on  pipes,  (b) 
removal  of  small  quantities  of  asbestos- 
containing  insulation  on  beams  or  above 
ceilings,  (c)  replacement  of  an  asbestos- 
containing  gasket  on  a  valve,  (d) 
installation  or  removal  of  a  small 
section  of  drywall,  or  (e)  installation  of 
electrical  conduits  through  or  proximate 
to  asbestos-containing  materials. 

SSSD  can  be  further  defined  by  the 
following  considerations:  (a)  Removal  of 
small  quantities  of  ACM  only  if  required 
in  the  performance  of  another 
maintenance  activity  not  intended  as 
asbestos  abatement,  (b)  removal  of 
asbestos-containing  thermal  system 
insulation  not  to  exceed  amounts  greater 
than  those  which  can  be  contained  in  a 
single  glove  bag.  (c)  minor  repairs  to 
damaged  thermal  system  insulation 
which  do  not  require  removal,  (d) 
repairs  to  a  piece  of  asbestos-containing 
wallboard.  or  (e)  repairs,  involving 
encapsulation,  enclosure,  or  removal,  to 
small  amounts  of  friable  ACM  only  if 
required  in  the  performance  of 
emergency  or  routine  maintenance 
activity  and  not  intended  solely  as 
asbestos  abatement  (such  work  may  not 
exceed  amounts  greater  than  those 
which  can  be  contained  in  a  single 
prefabricated  mini-enclosure.  Such  an 
enclosure  shall  conform  spatially  and 
geometrically  to  the  localized  work  area, 
in  order  to  perform  its  intended 
containment  function). 

This  definition  is  intended  to 
establish  a  common  exemption 
threshold  for  bodi  schools  and  public 
and  commercial  buildings  that  Umits 
the  applicability  of  the  MAP  training 
and  accreditation  requirements.  All 
persons  in  schools  or  public  and 
commercial  buildings  who  perform 
SSSD  that  do  not  otherwise  meet  the 
criteria  for  a  major  fiber  release  episode 


under  40  CFR  763.91(f)(2)  are  exempt 
from  the  MAP  accreditation 
requirements.  However,  a  SSSD  removal 
of  more  than  3  square  or  linear  feet  of 
friable  ACBM.  where  this  amount  of 
friable  ACBM  either  falls  or  is 
dislodged,  requires  the  use  of  an 
accredited  worker. 

6.  Major  and  minor  fiber  release 
episodes.  To  help  clarify  the 
applicability  and  limits  of  the  SSSD 
exemption  under  the  MAP,  EPA  is 
incorporating  two  additional  definitions 
for  the  terms  "Minor  Fiber  Release 
Episode"  and  "Major  Fiber  Release 
Episode."  Consistent  with  the  Schools 
Rule  (40  CFR  763.83  and  763.91(e).  ({)). 
a  minor  fiber  release  episode  is  "any 
uncontrolled  or  unintentional 
disturbance  of  ACBM.  resulting  in  a 
visible  emission"  that  "involves  the 
falling  or  dislodging  of  3  square  or 
linear  feet  or  less  of  friable  ACBM."  A 
major  fiber  release  episode  is  "any 
uncontrolled  or  unintentional 
disturbance  of  ACBM,  resulting  in  a 
visible  emission"  that  "involves  the 
falling  or  dislodging  of  more  than  3 
square  or  linear  feet  of  fi-iable  ACBM." 
The  Schools  Rule  uses  these  terms,  in 
addition  to  SSSD,  as  a  means  to 
distinguish  between  those  maintenance 
activities  that  require  the  use  of 
accredited  workers,  and  those  that  do 
not.  These  terms  help  delineate  when 
persons  performing  operation  and 
maintenance  activities  are  subject  to 
MAP  training  and  accreditation 
requirements.  Like  SSSD.  they  are  basic 
foietermining  the  scope  of  the 
regulation,  and  have  been  added  for  that 
reason. 

B.  Phased  Implementation 

EPA  has  decided  that  it  is  necessary 
to  phase-in  the  MAP  revisions  to 
achieve  an  orderly  transition  to  the 
revised  plan.  Additional  time  will  be 
needed  after  the  revised  MAP  has  taken 
effect  for  States  to  adopt  accreditation 
plans  no  less  stringent  than  the  revised 
MAP,  for  training  course  providers  to 
modify  their  training  courses  in  keeping 
with  upgraded  MAP  standards,  and  for 
individuals  to  obtain  new  or  additional 
training  where  applicable.  For  these 
reasons,  the  revisions  incorporate  a 
timetable  with  two  distinct  deadlines; 
one  that  applies  to  States,  and  another 
for  accredited  persons  and  training 
course  providers. 

1 .  States.  EPA  believes  that  it  is 
reasonable  to  allow  States  a  comparable 
amount  of  time  to  come  into  compliance 
with  the  revised  MAP  as  was  allowed 
under  the  original  MAP.  Therefore,  the 
requirement  of  the  original  MAP,  that 
each  State  must  adopt  an  accreditation 
plan  at  least  as  stringent  as  the  EPA 
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model  plan  within  180  days  after  the 
coqamencement  of  the  first  regular 
session  of  the  State's  legislature 
following  EPA's  adoption  of  the  model 
plan,  is  carried  over  to  the  revised  MAP. 
\Vhen  Congress  originally  enacted 
AHERA,  it  required  States  to  adopt  such 
a  plan,  and  established  a  deadline  that 
was  tied  to  the  timing  of  the  first 
legislative  session  following  completion 
of  the  MAP.  When  it  promulgated 
ASMARA,  Congress  did  not  modify 
TSCA  section  206(b)(2)  that  requires 
States  to  have  a  plan  at  least  as  stringent 
as  the  MAP  (15  U.S.C.  2646(b)(2)). 
When  Congress  enacted  ASMARA,  it 
wgs  aware  that  States  would  need  time 
to  enact  conforming  State  legislation.  It 
is  reasonable  to  conclude  that  Congress 
intended  to  allow  States  the  same 
amount  of  time  to  adopt  implementing 
legislation  to  comply  with  the  MAP 
revisions  in  ASMARA  that  it  had 
originally  allowed  for  compliance  with 
AHERA.  The  deadline  for  State 
revisions  of  accreditation  plans  allows 
States  the  time  that  is  needed  to  revise 
State  laws.  When  this  deadline  is 
combined  with  the  other  provisions  to 
phase-in  the  MAP  revisions,  EPA 
believes  that  there  will  be  an  orderly 
transition  to  the  expanded  system  of 
accreditation  for  schools,  and  public 
and  commercial  buildings. 

Some  States  already  will  have 
contractor  accreditation  programs  that 
meet  or  exceed  the  upgraded  MAP 
requirements  when  the  revised  MAP 
takes  effect.  These  States  are  essentially 
unaffected  by  the  revisions,  and  may 
continue  to  operate  as  before.  A  second 
group  of  States  will  not  have 
accreditation  programs  in  place  that  are 
as  stringent  as  the  revised  MAP  when  it 
first  takes  effect,  but  will  have 
preexisting  accreditation  programs  that 
are  in  compliance  with  the  original 
MAP.  These  State  programs  may  or  may 
not  be  approved  by  EPA  under  the 
revised  MAP.  Until  such  a  State  revises 
its  program  to  comply  with  the 
upgraded  MAP  standards,  it  will  not 
have  the  authority  to  approve  any  new 
training  courses  to  provide  training  or 
accreditation  that  satisfies  the 
requirements  of  TSCA  section  206(a)  (15 
U.S.C.  2646(a)).  In  the  interim,  however, 
the  State  may  continue  to  train  persons 
and  issue  the  accreditation  required  by 
TSCA  section  206(a)  if  the  State 
program  otherwise  complies  with  the 
minimum  standards  of  the  original 
MAP.  The  State  also  may  continue  its 
approval  of  training  course  providers,  if 
the  State  issued  the  approval  before  the 
effective  date  of  the  revised  MAP,  and 
the  training  provider  is  in  compliance 
with  the  self-certification  requirements 


contained  in  Unit  V.B.  of  the  revised 
MAP.  This  allows  qualified  training 
course  providers  to  continue  to  train 
and  issue  accreditation  that  satisfies 
TSCA  section  206(a)  requirements. 

Some  States  in  the  second  group  will 
revise  their  accreditation  program  to  be 
at  least  as  stringent  as  the  MAP  within 
180  days  after  the  commencement  of  the 
legislature's  first  regular  session  that  is 
convened  after  the  effective  date  of  the 
revised  MAP.  When  such  a  State 
achieves  this  program  upgrade,  it  will 
regain  the  authority  to  approve  new 
training  course  providers. 

Other  States  in  the  second  group, 
however,  may  fail  to  meet  the  deadline 
for  achieving  the  necessary  program 
upgrade.  Beginning  on  their  respective 
deadline  dates,  these  States  will  no 
longer  have  the  authority  to  train 
persons  or  issue  accreditation  that 
satisfies  the  requirements  of  TSCA 
section  206(a),  or  to  approve  training 
course  providers  to  conduct  TSCA 
training  or  issue  TSCA  accreditation.  A 
training  provider  that  had  been 
approved  by  such  a  State  automatically 
loses  its  State  approval.  A  training 
provider  that  loses  State  approval  in  this 
manner,  however,  will  become  EPA- 
approved  if  the  provider  has  self- 
certified  and  is  otherwise  in  compliance 
with  the  revised  MAP.  Finally,  such  a 
State  automatically  loses  any  EPA 
approval  it  may  have  had.  Once  lost,  a 
State  would  need  to  reapply  for  such 
approval  under  the  procedures  outlined 
in  Unit  II  of  the  revised  MAP. 

A  third  group  of  States  will  not  have 
any  accreditation  program  in  place 
when  the  revised  MAP  takes  effect,  or 
will  not  have  a  program  which  is  at  least 
as  stringent  as  the  original  or  revised 
MAP.  These  States  are  not  in 
compliance  with  TSCA  Title  II,  are  not 
authorized  to  train  persons  or  issue 
accreditation  that  satisfy  the 
requirements  of  TSCA  section  206(a), 
and  may  not  approve  training  course 
providers  to  conduct  TSCA  training  or 
issue  TSCA  accreditation.  EPA  strongly 
recommends  that  States  apply  for  and 
retain  EPA  approval  of  their 
accreditation  programs  for  the  purpose 
of  substantiating  their  compliance  status 
under  TSCA  Title  n.  Substantiation  of 
compliance  benefits  all  affected  persons 
and  organizations,  including  States  that 
may  be  considering  reciprocal 
arrangements  with  other  States. 

2.  Training  course  providers.  The 
revised  MAP  stipulates  that  all 
approved  training  course  providers, 
whether  approved  by  EPA  or  a  State, 
must  self-certify  that  they  have 
upgraded  their  approved  training 
programs  to  comply  with  the 
requirements  of  the  revised  MAP  within 


6  months  of  the  revised  MAP  taking 
effect.  The  certification  must  be 
received  by  EPA  on  or  before  October  4, 
1994.  This  requirement  applies  across- 
the-board  to  all  initial  and  refresher 
training  courses  in  all  five  accredited 
disciplines  even  though  actual 
curriculum  modifications  are  only 
required  for  the  initial  worker, 
contractor/supervisor,  and  project 
designer  courses.  Self-certification  is 
required  for  all  courses  and  all 
disciplines  because  all  training 
providers  must  certify  that  they  not  only 
comply  with  the  prescribed  training 
course  curricula,  but  with  the  new 
recordkeeping  and  certificate  provisions 
of  the  revised  MAP  as  well.  The  self- 
certification  process  is  to  be 
accomplished  by  submitting  a  wTitten 
assurance  to  EPA  that  courses  and 
programs  have  been  appropriately 
modified.  The  self-certification  must  be 
signed  by  an  authorized  representative 
of  the  training  provider,  and  must 
include  the  following  statement:  "Under 
civil  and  criminal  penalties  of  law  for 
the  making  or  submission  of  false  or 
fraudulent  statements  or  representations 
(18  U.S.C.  1001  and  15  U.S.C.  2615),  I 
certify  that  the  training  described  in  this 
submission  complies  with  all  applicable 
requirements  of  Title  II  of  TSCA.  40  CFR 
part  763,  Appendix  C  to  Subpart  E,  as 
revised,  and  any  other  applicable 
Federal,  state,  or  local  requirements." 
The  self-certification  submission  must 
also  include  documentation  adequately 
describing  the  course  and  program 
modifications  effected  to  achieve 
compliance  with  the  revised  MAP. 
Training  providers  with  multiple  course 
approvals  are  encouraged  to  certifj'  all 
such  courses  through  a  single       >  . 
consolidated  submission.  Complete 
duplicate  copies  of  self-cerfifications 
must  also  be  sent  to  and  received  by  any 
State  approving  offices  as  of  the  same 
deadline  date.  Training  courses  that 
have  not  self-certified  as  of  October  4, 
1994,  will  no  longer  be  approved,  and 
must  reapply  through  a  State  Program 
which  is  no  less  stringent  than  the 
revised  MAP  to  have  their  approval 
status  restored. 

As  was  previously  announced  in  the 
Federal  Register  (54  FR  38802. 
September  20.  1989).  EPA  stopped 
accepting  new  training  course 
applications  from  providers  for  review 
and  contingent  approval  as  of  October 
15, 1989.  Since  that  date,  all  training 
courses  without  approval  have  had  to 
apply  directly  to  State  Programs  with 
accreditation  plans  no  less  stringent 
than  the  original  MAP  in  order  to  obtain 
the  necessary  approval.  Once  a  training 
course  has  been  self-certified,  a  training 
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prtA'ider  may  continue  to  offer  that 
training  course  pursuant  to  the  revised 
MAP.  If  the  course  had  initially  been 
approved  by  an  EPA-approved  State, 
and  that  State  subsequently  forfeits  its 
EPA-approved  status.  EPA  will  continue 
to  reco^ze  the  training  course  as  being 
an  approved  course  if  it  has  been  self- 
certified  and  otherwise  remains  in 
compliance  with  the  revised  MAP. 

3.  Accredited  persons.  The  revisions 
grandfather  all  persons  who  possess 
valid  accreditation  as  of  the  day  before 
the  date  upon  which  the  revised  MAP 
goes  into  effect.  A  person  is  considered 
to  have  valid  accreditation  if  they  are  in 
possession  of  an  accreditation  certificate 
that  has  not  yet  expired.  If  a  State  allows 
a  person  with  an  expired  certificate  to 
reinstate  accreditation  by  completing 
refresher  training  within  the  12-month 
grace  period,  then  such  a  person  will 
also  be  considered  to  have  valid 
accreditation  for  purposes  of 
grandfathering.  The  person  must 
successfully  complete  the  neces.sary 
refresher  training  course  within  12 
months  of  the  date  their  certificate 
expires.  Persons  who  do  not  meet  either 
of  the  above  conditions  do  not  possess 
valid  accreditation,  and  will  not  be 
grandfathered  for  purposes  of 
accreditation  under  the  revised  MAP. 

Grandfathered  persons  will  not  have 
to  repeat  initial  training  in  order  to 
perform  work  subject  to  accreditation, 
but  will  have  to  continue  to  fully 
comply  with  all  annual  refresher 
training  requirements. 

Persons  who  do  not  possess  valid 
accreditation  as  of  the  day  before  the 
date  upon  which  the  revised  MAP  goes 
into  efTFect  have  two  alternative  means  of 
obtaining  initial  accreditation.  A  person 
may  take  an  upgraded  training  course, 
and  obtain  acco^itation  that  complies 
with  the  revised  MAP.  Alternatively,  a 
person  may  take  a  course  that  was 
approved  under  the  original  MAP  and 
obtain  provisional  accreditation. 
However,  this  f)erson  must  then  also 
complete  the  upgraded  training  course 
for  the  same  discipline  within  6-months 
of  the  revised  MAP  taking  effect,  on  or 
before  October  4.  1994,  in  order  to 
obtain  accreditation  that  complies  with 
the  revised  MAP  and  to  continue 
working  beyond  that  date.  This 
mechani.sm  will  ensure  that  all  persons 
who  become  newly  accredited  after  the 
revised  MAP  takes  effect  will  meet  the 
upgraded  training  standards  within  6 
months,  while  at  the  same  time,  making 
it  possible  for  all  persons  to  acquire  a 
provisional  accreditation  and  continue 
to  work  during  the  5-month  transition 
period  when  training  providers  are 
upgrading  their  courses  and  programs. 


From  earlier  consultations  with 
training  providers,  EPA  anticipates  that 
many,  if  not  most,  will  have  Uttle  or  no 
difficulty  transitioning  to  the  upgraded 
training  course  standards  (OPPTS 
Docket  No.  62107,  Log  No.  B2-002).  For 
worker  and  contractor/supervisor 
courses,  this  involves  extending  hands- 
on  training  from  6  to  14  hours.  For  the 
project  designer  course,  it  involves 
revising  instructional  materials  as 
necessary  to  accomodate  curriculum 
changes.  For  the  inspector  and 
management  planner  courses,  there  are 
no  required  curriculum  changes  per  se. 
Because  many  training  providers 
already  comply  with  the  new 
recordkeeping  and  certificate 
requirements  as  a  matter  of  standard 
business  practice,  these  adjustments  are 
not  expected  to  be  burdensome. 
Development  and  submittal  of  the  self- 
certification  letter,  by  design,  should 
also  be  a  relatively  simple  task.  In 
addition.  EPA  expects  that  once  the 
revised  MAP  has  gone  into  effect, 
demand  for  the  upgraded  training 
courses  in  favor  of  the  original  courses 
will  provide  sufficient  market  incentive 
for  a  significant  number  of  training 
providers  to  self-certify  quickly,  thereby 
exf)editing  an  infrastructure  shift  from 
the  old  courses  to  the  new. 

The  examples  below  are  intended  to 
help  illustrate  how  accreditation  will 
operate  during  the  transition  period. 

a.  Person  "A"  obtains  initial 
accreditation  as  a  worker  1-month 
before  the  revised  MAP  takes  effect. 
This  person  is  then  grandfathered  in 
when  the  revised  MAP  goes  into  effect 
1-montb  later.  The  person  must  then 
complete  worker  refresher  training 
within  11  months  after  the  revised  M.\P 
takes  effect  in  order  to  continue 
accreditation  status  unbroken. 

b.  Person  "B"  is  a  non-accredited 
consuhant  who  is  awarded  an  asbestos 
abatement  contract  4  months  after  the 
revised  MAP  takes  effect.  This  person  is 
able  to  find  and  quickly  complete  an 
upgraded  contractor/supervisor  course, 
thereby  obtaining  initial  accreditation. 
This  person  has  met  the  new  training 
standards,  and  thus  is  unaffected  by  the 
6-month  compliance  deadline.  The 
consultant  must  then  satisfy  the 
refresher  training  requirement  within  1- 
year  of  the  initial  accreditation  date  in 
order  to  continue  uninterrupted 
contractor/supervisor  work. 

c.  Person  "C"  is  a  non-accredited 
consultant  who  is  awarded  a  contract 
for  project  design  1-month  after  the 
effective  date  of  the  revised  MAP.  This 
person  is  unable  to  find  an  upgraded 
training  course,  so  opts  to  take  the  old 
initial  project  designer  training  course 
and  begin  contract  work  without  undue 


delay.  This  person  may  begin  work,  but 
must  complete  an  upgraded  project 
designer  course  within  the  6-month 
compliance  deadline  in  order  to 
continue  working  in  an  uninterrupted 
manner.  A  consultant  who  does  not 
complete  the  upgraded  training  course 
by  the  compliance  deadline  must  then 
stop  work  that  requires  TSCA 
accreditation  until  obtaining  upgraded 
accTeditation. 

The  same  transitional  provisions 
apply  to  any  person  who  seeks  initial 
accreditation  after  the  revised  MAP 
takes  effect,  including  inspectors  and 
management  planners.  The  revised  MAP 
imposes  certain  new  requirements  on  all 
disciplines,  specifically  new 
recordkeeping  and  certificate 
requirements.  EPA  has  concluded  that 
everyone  who  is  initially  accredited 
after  the  revised  MAP  takes  effect 
should  be  subject  to  the  same 
transitional  provisions  to  insure  that 
their  training  and  accreditation  will  be 
adequately  documented  as  required  by 
the  new  rule,  and  that  they  will  have 
certificates  that  contain  all  the  necessary 
information.  Such  uniformity  will  make 
the  accreditation  requirements  easier  to 
comply  with  and  enforce. 

C.  Distinct  Training  Disciplines 

These  MAP  revisions  reaffirm  the 
principle  that  each  of  the  five  accredited 
training  disciplines  in  the  M.\P  is 
distinct  from  the  others.  Because  each 
discipline  refiectsa  different  functional 
job  role,  proficiency'  in  any  one  of  the 
five  disciplines  requires  a  different  mix 
of  knowledge,  skill,  and  ability.  Even 
where  training  programs  cover  common 
subjects,  these  same  subjects  need  to  be 
given  a  different  priority  and  emphasis 
depending  upon  the  particular 
discipline  a  person  is  being  trained  for. 
To  ensure  that  each  discipline  receives 
adequate  training,  the  revisions  have 
incorporated  the  following  changed 
requirements. 

1.  Each  initial  and  refresher  training 
course  offered  for  accreditation  must  be 
specific  to  a  single  discipline,  and  not 
combined  with  training  for  any  other 
discipline.  The  past  practice  of  training 
providers  offering  combined  worker  and 
contractor/super\isor  training  is  not 
allowed. 

2.  Workers  are  no  longer  permitted  to 
"upgrade"  their  worker  accreditation  to 
that  of  contractor/ supervisor  by 
completing  only  one  additional  day  of 
training.  Separate  initial  training  as  a 
contractor/supervisor  is  now  required. 
Accredited  contractor/supervisors, 
however,  may  perform  as  workers 
without  obtaining  separate  accreditation 
as  such.  This  is  because  contractor/ 
supervisors  have  received  more  training 
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in  the  aggregate  than  workers  to  ensure 
that  they  can  perform  their  more 
complex  job  functions,  and  they  must 
otherwise  know  how  to  perform  all  of 
the  various  tasks  which  workers  are 
normally  called  upon  to  perform. 

3.  Persons  completing  mitial  training 
for  accreditation  as  contractor/ 
supervisors  are  no  longer  permitted  to 
work  as  accredited  project  designers 
during  their  initial  1-year  term  of 
accreditation.  This  dual-accreditation 
provision,  found  in  section  I.l.C.  of  the 
original  MAP,  has  been  deleted  from  the 
revised  MAP.  Persons  seeking 
accreditation  as  contractor/supervisors 
must  now  complete  the  new  5-day 
initial  training  for  contractor/ 
supervisors,  and  persons  seeking 
accreditation  as  project  designers  must 
now  complete  the  new  3-day  initial 
training  for  project  designers. 

D.  Increased  Training  Requirements 

Section  15(a)(3)  of  ASMARA 
mandated  that  EPA,  as  a  part  of  revising 
its  MAP,  increase  the  minimum  number 
of  training  hours,  including  additional 
hours  of  hands-on  health  and  safety 
training,  required  for  the  accreditation 
of  asbestos  abatement  workers  in 
schools  and  public  and  commercial 
buildings.  EPA  interprets  the  phrase 
"asbestos  abatement  workers"  to 
include  both  workers  and  contractor/ 
supervisors.  These  groups  have  the 
greatest  need  for  additional  hands-on 
training  because  they  either  actually 
perform  asbestos  abatement  work,  or 
directly  oversee  it  at  the  job  site.  The 
revised  MAP  therefore  incorporates  1 
additional  8-hour  day  of  hands-on 
training  for  both  the  worker  and  the 
contractor/supervisor  disciplines.  This 
has  the  effect  of  increasing  the  worker 
course  from  a  total  of  3  days  to  4  days 
of  training,  with  the  hands-on  training 
component  increased  from  6  hours  to  14 
hours.  Similarly,  the  4-day  contractor/ 
supervisor  course  has  been  upgraded  to 
a  5-day  course,  with  14  hours  of  hands- 
on  activity.  These  training  hour 
requirements  not  only  fulfill  the 
statutory  mandate  for  additional  hands- 
on  training  for  asbestos  abatement 
workers,  but  also  ensure  that  training 
can  be  obtained  within  the  practical 
limits  of  a  normal  40-hour,  5-day  work- 
week. 

The  minimum  training  hour 
requirements  for  the  other  three 
accredited  MAP  disciplines,  that  of 
inspector,  management  planner,  and 
project  designer  have  not  been  altered. 
Congress  only  mandated  increased 
training  for  asbestos  abatement  workers, 
and  the  only  accredited  disciplines 
directly  engaged  in  hands-on  abatement 
work  are  the  worker  and  contractor/ 


supervisor.  The  project  designer  and 
management  planner  courses  do  not 
include  any  hands-on  health  and  safety 
training  component.  Because  inspectors 
likewise  do  not  participate  in 
abatement,  the  existing  4-hour  hands-on 
component  for  inspectors  is  unaffected 
by  the  ASMARA  mandate. 

E.  Expanded  Project  Designer 
Curriculum 

The  MAP  revisions  incorf)orate 
several  additions  to  the  mandatory 
curriculum  for  accredited  project 
designer  training,  but  do  not  extend  the 
required  length  of  this  initial  training 
program.  These  changes  relate  only  to 
the  scop>e  of  training;  they  do  not 
require  an  accredited  project  designer  to 
perform  any  particular  work  practices. 
Because  of  concerns  that  project  designs 
may  sometimes  be  either  inadequately 
prepared  and/or  executed,  the 
curriculum  additions  are  aimed  at  both 
clarifying  and  improving  the 
effectiveness  of  the  project  designer's 
functional  role  (see  OPPTS  Docket  No. 
62107,  Log  No.  Cl-030).  Where  no 
written  design  plan  exists, 
implementation  can  be  prone  to  failure. 
This  may  also  occur  where  a  project 
design  has  not  adequately  considered  all 
relevant  facets  of  an  abatement  project. 
For  these  reasons,  the  six  new  topics 
which  have  been  added  include:  (1)  The 
need  for  and  methods  of  preparing  a 
written  project  design,  (2)  techniques  for 
completing  an  initial  cleaning  of  the 
work  area,  (3)  increased  emphasis  on 
the  rationale  behind  the  establishment 
of  functional  spaces,  (4)  the  need  for 
vmtten  diagrams  and  methods  of 
diagraming  all  containment  barriers,  (5) 
the  need  for  a  written  sampling 
rationale  for  air  clearance,  and  (6) 
clarification  of  what  constitutes  a 
complete  visual  inspection. 

F.  Deaccreditation  of  Persons  and 
Withdrawal  of  Course  Approval 

The  MAP  revisions  establish 
minimum  national  criteria  for 
suspending  or  revoking  the 
accreditation  of  individuals  as  well  as 
for  suspending  or  withdrawing  the 
approval  of  training  courses.  Also 
included  are  additional  criteria  that  EPA 
may  use,  and  States  are  free  to  adopt,  as 
well  as  the  procedures  that  EPA  will 
follow  when  suspending,  revoking,  or 
withdrawing  accreditation  or  approval. 
The  specified  procedures  are  derived 
from  those  used  for  the  suspension, 
modification,  or  revocation  of  pesticide 
applicator  certificates  found  at  40  CFR 
171.11(f).  EPA  believes  that  these 
procedures  provide  adequate  notice  and 
process  to  affected  individuals  and 
training  course  providers,  while 


enabling  the  Agency  to  act  more  quickly 
than  through  those  procedures  specified 
at  40  CFR  part  22,  which  had  also  been 
considered  by  the  Agency.  States,  In 
initiating  these  kinds  of  actions,  would 
be  bound  by  the  requirements  of  their 
own  State  administrative  procedures. 

The  enumeration  of  criteria  for 
suspension,  revocation,  or  withdrawal  is 
not  meant  to  be  a  complete  list  of 
enforcement  actions  and  choices 
available  to  EPA.  Since  the  MAP  is  a 
regulation  promulgated  under  Title  II  of 
TSCA,  persons  violating  the  MAP  may 
also  be  subject  to  assessment  of  civil 
administrative  penalties.  The  MAP 
revisions  also  clarify  that  EPA  may  take 
independent  actions  against  either 
training  entities  or  accredited  persons, 
without  reliance  upon  State 
enforcement  authority  or  initiative. 

1.  Deaccrediting  persons.  Four 
minimum  criteria  are  established  for 
triggering  deaccreditation  actions  by 
EPA  or  a  State.  They  include:  (1) 
Performing  work  requiring  accreditation 
at  a  job  site  without  being  in  physical 
possession  of  initial  and  current 
accreditation  certificates;  (2)  permitting 
the  duplication  or  use  of  one's  own 
accreditation  certificate  by  another;  (3) 
performing  work  for  which 
accreditation  has  not  been  received;  or 
(4)  obtaining  accreditation  from  a 
training  provider  that  does  not  have 
approval  to  offer  training  for  the 
particular  discipline  from  either  EPA  or 
from  a  State  that  has  a  contractor 
accreditation  plan  at  least  as  stringent  as 
the  EPA  MAP. 

EPA  may  also  suspend  or  revoke  a 
person's  accreditation  if  such  person 
has  been  found  in  violation  of  other 
asbestos  regulations  administered  by 
EPA.  States  may  wish  to  adopt  this 
criterion,  or  modify  it  to  include  their 
own  asbestos  statutes  or  regulations. 

In  addition,  the  revised  MAP 
identifies  some  of  the  situations  when  a 
person  who  is  performing  an  activity 
that  requires  accreditation  will  be 
subject  to  civil  penalties  under  TSCA. 
Examples  include,  but  are  not  limited 
to:  (1)  Obtaining  accreditation  through 
fraudulent  representation  of  training  or 
examination  documents;  (2)  obtaining 
training  documentation  through 
fraudulent  means;  (3)  gaining  admission 
to  and  completing  refresher  training 
through  fraudulent  representation  of 
initial  or  previous  refresher  training 
documentation;  or  (4)  obtaining 
accreditation  through  fraudulent 
representation  of  accreditation 
requirements  such  as  education, 
training,  professional  registration,  or 
experience.  This  list  is  not  exhaustive, 
and  there  may  be  other  situations  where 
persons  may  be  subject  to  penalties 
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under  TSCA  by  conducting  work 
without  the  requisite  accreditation. 

2.  Withdrawal  of  course  approval. 
This  new  provision  requires  that  States 
have  minimum  criteria  and  procedures 
for  suspending  or  withdrawing  approval 
from  approved  training  courses.  In 
pursuing  actions  for  withdrawal  of 
approval  of  accredited  training 
programs.  States  should  follow  their 
own  State  administrative  procedures. 
EPA  may  directly  pursue  actions  for 
withdrawal  of  approval  of  accredited 
training  programs  without  reliance  on 
State  withdrawal  actions  or  enforcement 
authority  or  actions.  In  taking  such 
actions,  EPA  will  use  the  same 
procedures  specified  for  the  suspension 
or  revocation  of  accreditation,  those 
found  at  40  CFR  171.11(f).  to  suspend  or 
withdraw  approval  of  a  training  course. 

EPA  continues  to  have  the  ability  to 
withdraw  approval  of  accredited 
training  programs  if  field  site 
inspections  indicate  that  a  training 
course  is  not  conducting  training  that 
meets  the  requirements  of  the  EPA 
MAP.  Similarly,  the  requirement  that 
training  course  providers  permit  EPA 
representatives  to  attend,  evaluate,  and 
monitor  any  training  course  without 
charge  to  EPA  is  preserved. 

EPA  believes  that  training  providers 
sliould  understand  the  criteria  that  the 
Agency  will  use  to  trigger  a  withdrawal 
action.  Minimum  criteria  which  trigger 
the  commencement  of  a  withdrawal 
action  for  withdrawal  of  approval  of 
accredited  training  programs  have  been 
added  to  the  MAP,  including:  (a) 
Misrepresentation  of  the  extent  of  a 
training  course's  approval  by  a  State  or 
EPA;  (b)  failure  to  submit  required 
information  or  notifications  in  a  timely 
manner;  (c)  failure  to  maintain  requisite 
records;  (d)  falsification  of  accreditation 
records,  instructor  qualifications,  or 
other  accreditation  information;  or  (e) 
failure  to  adhere  to  the  training 
standards  and  requirements  of  the^PA 
or  State  MAP  as  appropriate. 

EPA  may  also  suspend  or  withdraw  a 
training  course's  approval  if  an 
approved  training  course  instructor  or 
other  person  with  supervisory  authority 
over  the  delivery  of  training  has  been 
found  in  violation  of  other  asbestos 
regulations  administered  by  EPA.  An 
administrative  or  judicial  finding  of 
violation,  or  execution  of  a  consent 
agreement  and  order  under  40  CFR 
22.18,  constitutes  evidence  of  a  failure 
to  comply  with  relevant  statutes  and 
regulations.  States  may  wish  to  adopt 
this  additional  criterion,  or  modify  it  to 
include  their  own  asbestos  statutes  or 
regulations. 

The  formal  procedures  for 
withdrawing  course  approval  do  not 


apply  to  training  providers  that  fail  to 
comply  with  the  self-certification 
requirements  of  the  revised  MAP  and 
that  do  not  upgrade  their  courses  within 
6  months  of  the  effective  date  of  the 
revised  MAP.  EPA  is  provisionally 
allowing  training  providers  to  continue 
to  operate  during  that  6-month  period 
pursuant  to  approval  granted  under  the 
original  MAP.  A  training  provider  that 
fails  to  comply  with  the  self- 
certification  requirements  within  6 
months,  however,  automatically  loses 
its  provisional  approval  by  operation  of 
law.  No  individual  notices  or 
adjudicative  process  is  required  to  effect 
the  loss  of  such  provisional  approvals 
pursuant  to  this  rule. 

G.  Recordkeeping  Requirements  for 
Training  Providers 

The  revised  MAP  imposes  a  variety  of 
new  recordkeeping  requirements  on 
training  providers  that  are  necessary  to 
strengthen  compliance  with  MAP 
training  standards  and  to  enable  more 
vigorous  enforcement  of  those  standards 
by  both  EPA  and  the  States.  Four 
different  types  of  records  must  be 
maintained:  (1)  Records  documenting 
approved  training  course  materials  (e.g., 
copies  of  student  manuals,  instructor 
notebooks,  handouts),  (2)  records 
demonstrating  instructor  qualifications 
(e.g.,  copies  of  resumes,  approval  letters, 
dates  and  names  of  courses  taught),  (3) 
records  documenting  examinations  (e.g., 
copies  of  tests  used,  individual  student 
scores,  dates  and  locations  of  exams 
given),  and  (4)  records  documenting 
accreditation  certificates  (e.g.,  to  whom 
conferred,  for  which  disciplines,  dates 
of  issuance  and  expiration).  The 
revisions  further  stipulate  that  all  such 
records  must  be  retained  for  at  least  3 
years,  and  that  reasonable  access  to  all 
such  records  must  be  provided  upon 
request  to  either  or  both  EPA  and  the 
States. 

H.  Accreditation  Certificates 

The  revised  MAP  stipulates  that  each 
accreditation  certificate  issued  by  an 
approved  training  provider  must  now 
contain  certain  additional  items  of 
information  which  had  not  been 
specified  in  the  original  MAP.  The  new 
minimum  certificate  standard  is 
intended  to  enable  quick  identification 
of  and  contact  with  the  training 
provider  that  issued  the  certificate.  The 
revised  MAP  specifically  requires  the 
inclusion  of  the  issuing  provider's 
name,  address,  and  telephone  number. 
This  mechanism  makes  it  possible  for 
training  providers,  regulatory  agencies, 
and  the  general  public  to  verify  the 
accreditation  status  of  persons 
performing  work  subject  to  the  MAP. 


III.  Responses  to  Comments 

Comments  on  the  various  MAP 
changes  being  considered  by  EPA  were 
received  from  many  affected  interest 
groups,  including  States,  commercial 
buildings  owners  and  managers,  labor 
organizations,  trade  associations, 
asbestos  contractors  and  consultants, 
training  entities,  power  companies, 
universities,  and  federal  agencies  other 
than  EPA.  These  written  comments  may 
be  found  in  the  docket  supporting  this 
action  (OPPTS-62107).  This  Unit 
discusses  EPA's  responses  to  the 
significant  issues  raised  in  the 
comments  received. 

Comments  and  responses  have  been 
organized  in  this  Unit  according  to  the 
relevant  sections  of  the  May  13, 1992, 
Federal  Register  notice  (57  FR  20438) 
under  which  they  were  solicited. 

A.  Definitions 

1.  Public  and  commercial  buildings. 
Many  commenters  urged  EPA  to 
incorporate  the  NESHAP  (40  CFR  part 
61  -  National  Emission  Standards  for 
Hazardous  Air  Pollutants)  definition  of 
"facility."  so  that  greater  consistency 
might  be  achieved  between  the  various 
EPA  asbestos  rules.  Although  EPA  is 
sympathetic  to  promoting  regulatory 
integration  whenever  feasible,  the 
statutory  language  of  TSCA  section 
202(10)  complicates  this  attempt.  A 
regulated  "facility"  under  the  NESHAP 
includes  residential  buildings  of  more 
than  four  units,  whereasthe  TSCA 
definition  of  "public  and  commercial 
building"  includes  residential 
apartment  buildings  of  10  or  more  units. 
Because  EPA's  mandate  to  issue  and 
revise  the  MAP  comes  from  TSCA,  as 
amended  by  ASMARA,  the  TSCA 
definition  is  controlling.  EPA  must  use 
the  TSCA  definition,  even  though  it  is 
less  inclusive  than  NESHAP. 

Other  commenters  suggested  that  the 
definition  of  the  term  "public  and 
commercial  building"  should  include 
ACM  that  is  located  both  on  the  insides 
and  the  exteriors  of  buildings.  EPA  had 
earlier  examined  this  same  issue  when 
it  promulgated  the  Schools  Rule  and  the 
original  MAP  pursuant  to  AHERA.  At 
that  time,  EPA  concluded  that  when 
AHERA  used  the  phrase  "in  a  school 
building."  it  meant  the  interior  of  the 
building,  not  the  exterior  (52  FR  41835. 
October  30,  1987).  EPA  adopted  that 
interpretation  in  the  Schools  Rule 
which  was  in  effect  when  Congress 
amended  AHERA  by  enacting  ASHARA. 
EPA  believes  that  Congress  intended  the 
term"in"  a  public  or  commercial 
building  to  be  given  the  same  meaning 
as  "in"  a  school  building  in  the  Schools 
Rule.  Consistent  with  the  approach 
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incorporated  in  the  Schools  Rule, 
training  is  required  for  work  in  interior 
areas  only,  except  for  exterior  hallways 
connecting  buildings,  porticos,  and 
mechanical  systems  used  to  condition 
interior  space. 

Several  power  companies  and  other 
industrial/manufacturing  concerns 
objected  to  the  Agency's  proposal  to 
include  "industrial"  buildings  within 
the  scope  of  the  rule.  They  argued  that 
the  public  generally  does  not  have 
access  to  these  buildings,  is  therefore 
not  exposed,  and  that  workers  in  these 
industrial  buildings  are  already 
adequately  protected  by  the  OSHA 
asbestos  standards  or  the  EPA  Worker 
Protection  Rule.  The  accreditatioji 
requirements  of  the  statute,  however, 
clearly  extend  to  activities  in  industrial 
buildings.  TSCA  section  202(10)  defmes 
"public  and  commercial  buildings" 
expansively  to  mean  "any  building 
which  is  not  a  school  building,  except 
the  term  does  not  include  any 
residential  apartment  building  of  fewer 
than  10  units"  (15  U.S.C  2642(10)) 
(emphasis  added).  The  statutory 
dehnition  includes  all  buildings  with 
only  two  express  exclusions  for  school 
buildings  and  residential  buildings. 
Industrial  buildings  clearly  do  not 
qualify  for  either  exemption.  Thus,  they 
fall  within  the  category  of  any  other 
type  of  building  that  is  encompassed  by 
the  term  "public  and  commercial 
building."  Moreover,  when  Congress 
enacted  ASMARA,  it  relied,  in  part, 
upon  EPA's  assessment  of  risk  in  public 
and  commercial  buildings,  an 
assessment  that  included  industrial 
buildings.  EPA's  1988  Report  to 
Congress  on  Asbestos  in  Buildings 
specifically  identified  industrial 
buildings  as  one  of  the  typ>es  of 
structures  included  under  the  TSCA 
definition  of  "public  and  commercial 
buildings"  (Report  to  Congress,  page  2). 
Further,  the  inclusion  of  industrial 
buildings  in  the  category  of  buildings 
where  training  is  required  is  consistent 
with  the  p'  .rpose  of  ASHARA  to  protect 
workers  as  well  as  the  public. 

In  extending  the  MAP  training  and 
accreditation  requirements  to  public 
and  commercial  buildings  unoer  the 
ASHARA  mandate,  EPA  recognizes  that 
the  revised  MAP  will  now  apply  to 
activities  in  buildings  that  may  be 
subject  to  the  specific  tfaining 
requirements  of  other  Federal  asbestos 
regulations.  This  includes  the 
competent  person  training  requirements 
under  the  OSHA  Asbestos  Standard  (29 
CFR  1926.58)  and  the  EPA  Worker 
Protection  Rule  (40  CFR  763.121),  the 
on-site  representative  training 
requirements  under  the  asbestos 
NESHAP  (40  CFR  61.145),  and  the 


training  requirements  for  designated 
persons  and  operations  and 
maintenance  personnel  found  in  the 
Schools  Rule  (40  CFR  763.84-  763.92). 
EPA  wishes  to  clarify  that  a  person 
subject  to  the  accredited  training 
requirements  of  the  MAP  will  also 
remain  subject  to  the  applicable  training 
requirements  of  these  other  asbestos 
rules.  Compliance  with  the  MAP  does 
not  automatically  relieve  a  person  of 
responsibilities  under  other  asbestos 
rules. 

2.  Friable  ACM.  Several  commenters, 
citing  the  need  for  regulatory 
consistency  between  schools  and  public 
and  commercial  buildings,  urged  the 
Agency  to  preserve  the  concept  of 
friable  ACM  which  had  been  applied  in 
the  Schools  Rule.  EPA  agrees  with  this 
approach  because  it  is  consistent  with 
the  statutory  mandate  and  because 
consistency  between  the  Schools  Rule 
and  the  MAP  is  desirable.  Both  rules 
must  comply  with  the  same  TSCA 
section  202(6)  definition  of  fi-iable  ACM. 
Thus,  the  Agency  has  incorporated  that 
definition  into  the  MAP.  This  ties  the 
definition  to  ACBM  that  is  or  may 
become  friable. 

3.  Inspection.  Among  those 
commenting  on  this  issue,  most 
expressed  support  for  the  broadest 
possible  definition  of  "inspection,"  that 
would  embrace  all  eight  of  the  options 
outlined  in  the  May  13,  1992  Federal 
Register  notice  (57  FR  20438).  This 
expansive  approach  would  not  only 
extend  accreditation  requirements  to 
include  general  environmental  hazard 
assessments  for  insurance  and  real 
estate  purposes,  but  also  would 
specifically  extend  those  requirements 
to  all  of  the  inspection-type  activities 
required  by  other  asbestos  rules  such  as 
the  Schools  Rule,  NESHAP,  the  EPA 
Worker  Protection  Rule  and  the  0SI1\ 
Asbestos  Standard.  EPA  believes  that 
such  an  all  encompassing  definition  is 
not  warranted  based  upon  risk,  and 
would  therefore  result  in  unnecessary 
costs  (see  OPPTS  Docket  No.  62107,  Log 
Nos.  Cl-025,  Cl-035,  Cl-038).  EPA  has 
elected  a  more  targeted  approach  which 
focuses  on  both  the  object  and  the 
activity  of  inspecting  for  asbestos.  The 
statute  limits  the  accreditation 
requirement  to  those  persons  who 
"inspect  for  ACM  in  school 
buildings.. .or  in  a  pubUc  or  commercial 
building"  (15  USC  2646  (a)(1)).  EPA  has 
adhered  to  this  statutory  language,  and 
required  accreditation  only  for  those 
{>ersons  who  inspect  or  reinspect 
specifically  for  ACBM.  This  would 
include,  however,  an  inspection 
undertaken  pursuant  to  NESHAP  (40 
CFR  61.145(a))  in  a  school,  or  pubUc 
and  commercial  building,  where  the 


building  owner  or  operator  is  required 
to  thoroughly  inspect  the  building  foi 
the  presence  of  asbestos  prior  to 
commencing  a  demolition  or  renovation 
activity.  Similarly,  inspections  required 
by  other  regulations  would  also  be 
subject  to  accreditation,  if  the 
inspection,  as  defined  in  the  revised 
MAP,  included  a  component  that  was 
specific  to  ACBM,  and  was  conducted 
within  a  school,  or  public  and 
commercial  building  subject  to  the 
revised  MAP.  This  includes  more 
general  inspection-type  activities  (e.g., 
environmental  assessments)  where 
asbestos  is  one  of  several  potential 
hazards  or  materials  that  are  being 
looked  for  or  examined.  Regardless  of 
what  other  activities  a  person  may  be 
undertaking,  if  the  person  is  inspecting 
for  ACBM  in  a  school,  public,  or 
commercial  building,  that  person  must 
be  accredited  to  perform  the  asbestos 
inspection  component  of  that  activity. 
Conversely,  if  a  person  is  performing  an 
environmental  assessment  or  building 
inspection  that  does  not  include  an 
asbestos  inspection  component,  that 
person  does  not  require  asbestos 
accreditation  to  perform  that  activity. 

As  described  earlier  in  Unit  II.A.3.  of 
this  preamble,  other  specific  exceptions 
to  the  inspection  accreditation 
requirement  include;  (1)  persons 
performing  periodic  surveillance  of  the 
type  described  in  40  CFR  763.92(b),  (2) 
compliance-related  inspections 
performed  by  employees  or  agents  of 
Federal,  State  or  local  government,  and 
(3)  visual  insp>ections  of  the  type 
described  in  40  CFR  763.90(i)  for 
purposes  of  determining  the  completion 
of  a  response  action. 

4.  Response  action.  Commenters 
over>vhelmingIy  supported  a  definition 
for  response  action  that  would  treat  this 
term  the  same  way  both  for  schools  and 
for  public  and  commercial  buildings. 
EPA  agrees  with  this  approach  because 
it  provides  regulatory  consistency 
between  the  MAP  and  the  Schools  Rule. 
Because  many  of  the  same  contractors 
will  be  performing  abatement  work  in 
both  schools  and  public  and  commercial 
buildings,  the  use  of  the  same  standard 
for  both  will  further  promote 
comprehension  of  and  compliance  with 
the  new  accreditation  requirements.  The 
definition  in  the  revised  MAP  is 
therefore  the  same  as  that  which 
appears  in  the  Schools  Rule. 
Consequently,  if  a  response  aaion  were 
undertaken  in  a  school,  and  the  same 
activity  was  then  undertaken  in  a  public 
or  commercial  building,  both  activities 
would  be  considered  response  actions, 
and  both  activities  would  be  required  to 
engage  the  services  of  accredited 
workers  unless  specifically  excluded 
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under  the  exemption  for  small-scale, 
short-duration  activities.  It  should  be 
noted,  however,  that  there  are  other 
aspects  relating  to  the  conduct  of 
response  actions  which  may  be  different 
for  schools  than  for  public  and 
commercial  buildings.  One  example 
would  be  the  requirements  found  at  40 
CFR  763.90  for  air  clearance  at  the 
completion  of  a  response  action  which 
are  applicable  to  such  activities  in 
schools  but  not  in  public  and 
commercial  buildings. 

5.  Small-scale,  short-duration 
activities  (SSSD).  A  majority  of 
commenters  supported  the  extension  of 
the  existing  Schools  Rule  training 
exemption  for  SSSD  work  in  schools  to 
public  and  commercial  buildings  (see  40 
CFR  763,  Appendix  B  to  Subpart  E). 
EPA  agrees  with  the  use  of  this 
exemption  in  the  revised  MAP,  because 
it  both  preserves  regulatory  consistency 
and  promotes  compliance  with  the 
statute.  Also,  absent  such  a  threshold 
exemption,  a  great  many  persons 
involved  in  operation  and  maintenance- 
type  activities  in  buildings  would  have 
to  be  specially  trained,  regardless  of 
risk. 

6.  Major  and  minor  fiber  release 
episodes.  A  common  theme  among 
those  commenting  on  the  prospective 
incorporation  of  an  SSSD  exemption 
into  the  MAP  was  that  this  concept 
lacked  clarity,  and  was  therefore 
difficult  to  interpret  and  apply.  EPA  is 
responding  to  this  concern  in  two  ways. 
First,  by  using  the  existing  SSSD 
exemption  from  the  Schools  Rule,  the 
MAP  will  apply  the  same  accreditation 
exemption  to  all  buildings  (schools  and 
public  and  commercial  buildings)  and 
thereby  minimize  any  potential 
confusion  among  the  regulated 
community.  Secondly,  by  adding  the 
definitions  of  major  and  minor  fiber 
release  episodes,  the  Agency  is  seeking 
to  provide  the  clearest  possible  meaning 
to  this  exemption  while  keeping  it 
entirely  within  the  framework 
established  by  the  Schools  Rule. 

B.  Phased  Implementation 

1.  States.  Several  State  commenters 
expressed  concern  that  an  allowance  of 
180  days  following  their  next  legislative 
session  would  not  provide  them  with 
sufficient  time  to  upgrade  their 
programs  in  keeping  with  the  increased 
training  requirements  of  ASHARA. 
Although  EIPA  acknowledges  the 
difficulties  inherent  with  transitioning 
established  State  programs,  the  changes 
were  mandated  by  Congress  when  it 
enacted  ASHARA.  Furthermore,  the 
relatively  short  timeframes  established 
in  ASHARA  for  EPA  to  implement  these 
training  mandates  clearly 


communicated  a  desire  and  intent  for 
prompt  action.  For  these  reasons,  EPA 
believes  that  it  is  reasonable  to  allow 
States  a  comparable  amount  of  time  to 
come  into  compliance  with  the  revised 
MAP  as  had  been  allowed  for  under  the 
original  MAP.  This  provides  each  State 
with  an  allowance  of  180  days  following 
the  convening  of  their  next  regular 
legislative  session  to  adopt  a  State 
accreditation  plan  that  is  no  less 
stringent  than  the  revised  MAP.  For 
some  States  with  legislatures  that  meet 
every  year,  this  means  they  will  have  a 
period  of  time  not  less  than  6  months 
in  which  to  implement  these  changes. 
For  other  States  whose  legislatures  meet 
every  other  year,  it  means  these  States 
might  have  as  long  as  30  months  to 
effect  the  changes. 

2.  Training  course  upgrades.  Most 
commenters  supported  the  6-month 
compliance  deadline  for  training  course 
upgrades  which  EPA  had  proposed. 
They  also  supported  self-certification  on 
the  part  of  training  entities  as  an 
efficient  and  practical  way  of  quickly 
implementing  the  new  standards.  Other 
commenters.  however,  contended  that 
the  6-month  deadline  was  either  too 
short  or  too  long,  and  expressed 
concerns  about  the  ability  of  EPA  and/ 
or  the  States  to  properly  audit  these 
upgraded  training  programs.  EPA 
considers  the  course  upgrades 
prescribed  in  the  revised  MAP  to  be 
fully  achievable  within  a  6-month 
timeframe.  The  revisions  directly  affect 
only  3  of  the  5  basic  courses,  and  none 
of  the  refresher  courses.  The  initial 
worker  and  contractor/supervisor 
training  courses  must  each  incorporate 
1  additional  day  of  hands-on  training 
and  the  initial  project  designer  courses 
must  expand  their  curriculum  to 
incorporate  the  6  additional  items 
specified  in  the  revisions.  The  original 
training  provider  self-certifications 
under  ASH.\RA  will  be  submitted 
directly  to  EPA's  Headquarter's  Office  in 
Washington,  DC.,  so  that  this  data  can 
be  quickly  compiled  at  the  national 
level  and  integrated  with  existing  data 
bases.  This  simplified  and  centralized 
process  expedites  course  upgrades  to 
ensure  that  the  new  training  courses 
will  be  widely  available  within  a  short 
period  of  time.  EPA  and/or  the  States 
may  then  follow-up  with  field  audits  of 
these  training  programs  as  resources 
permit. 

3.  Accredited  persons.  Most 
commenters  expressed  support  for  the 
Agency's  proposal  to  grandfather  in  all 
tho.se  persons  who  are  in  possession  of 
valid  accreditation  as  of  the  day  before 
the  effective  date  of  the  revised  MAP. 
Many  also  suggested  that  everyone  else 
should  be  allowed  more  than  6  months 


to  obtain  valid  accreditation  based  upon 
the  increased  ASHARA  training 
requirements.  In  contrast,  a  few 
suggested  that^  transition  period  of  less 
than  6  months  would  be  sufficient. 
Because  of  the  fairly  simple  adjustments 
needed  to  upgrade  training  courses,  and 
because  EPA  is  providing  an  expedited 
procedure  (through  self-certification)  for 
purposes  of  obtaining  course  provider 
upgrade  approval,  the  Agency  considers 
the  6-month  deadline  for  obtaining  new 
accreditation  to  be  adequate.  Persons 
who  are  already  accredited  on  the  date 
the  revised  MAP  takes  effect  are  not 
directly  impacted  by  it.  Upon  reaching 
their  annual  expiration  date,  they  will 
take  their  armual  refresher  training 
course,  as  before,  and  their  accreditation 
will  be  extended  for  an  additional  year. 
Persons  seeking  new  accreditation  on 
and  after  the  effective  date  of  the  revised 
MAP.  however,  will  need  to  complete 
either  an  existing  course  that  complies 
with  the  original  MAP  and  thereby 
obtain  provisional  accreditation,  or  an 
upgraded  course  that  complies  with  the 
revised  MAP  to  obtain  regular 
accreditation.  If  a  person  takes  an 
existing  course,  that  person  will  hove  to 
complete  the  upgraded  training  course 
within  6  months  after  the  revised  MAP 
takes  effect  in  order  to  sustain  their 
accreditation  and  continue  working. 
This  provision  helps  ensure  that  anyone 
needing  to  obtain  initial  accreditation 
during  the  period  of  transition  between 
the  original  MAP  and  the  revised  MAP 
will  have  the  opportunity  to  do  so. 

Several  commenters  suggested  that 
the  MAP  requirements  for  refresher 
training  should  also  be  increased  along 
with  the  basic  requirements.  This  might 
be  accomplished  by  either  extendiiig  the 
length  of  mandatory  refresher  training, 
or  expanding  its  curriculum,  or  both. 
EPA  does  not  agree  with  this  position, 
however,  and  believes  that  actual  work 
experience  is  at  least  equivalent  to 
requiring  additional  hands-on  training 
as  a  basis  for  reaccreditation.  At  the 
time  of  refresher  training,  most 
accredited  persons  should  have  already 
acquired  on-the-job  experience  at  least 
equivalent  to  what  this  refresher  hands- 
on  training  might  otherwise  provide. 

C.  Distinct  Training  Disciplines 

While  a  majority  of  commenters 
agreed  with  the  general  principle  of 
separate  training  courses,  many  also 
believed  that  an  exception  should  be 
made  in  the  case  of  combined  worker/ 
supervisor  training.  These  parties 
pointed  to  the  common  elements  in  the 
prescribed  training  curricula  for  these 
two  disciplines  as  the  primary  reason 
for  allowing  joint  training.  In  this  view, 
workers  and  supervisors  would  attend 
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the  same  course,  with  the  contractor/ 
supervisors  coming  back  for  1 
additional  day  of  training  af^er  the 
worker  curriculum  had  be^  completed. 
Although  EPA  permitted  this 
accomodation  for  a  period  of  time  under 
the  original  MAP,  the  Agency  has  now 
decided  that,  in  Ught  of  the 
Congressional  mandate  to  strengthen 
and  improve  asbestos-related  training 
programs,  contractor/supervisors  may 
no  longer  obtain  accreditation  by 
attending  the  same  training  course  as 
workers  with  a  1  day  add-on. 
Contractor/supervisors  have  markedly 
different  iob  functions  and 
responsibilities  than  workers.  While 
many  training  elements  are  common  to 
these  two  disciplines,  each  discipline 
requires  presentation  at  a  different 
degree  of  complexity  and  level  of  detail, 
depending  "pon  whether  a  person  is  in 
training  to  become  a  worker,  or  in 
training  to  become  a  supervisor.  An  on- 
site  foreman,  unUke  a  worker,  must 
know  how  each  of  the  workers  should 
f)€rform  his/her  individual  assigned 
tasks,  and  must  also  comprehend  the 
total  job  to  be  done.  As  a  resuh,  a 
contractor/supervisor  requires  more  in- 
depth  training  on  each  of  the  training 
elements  than  does  a  worker.  By  way  of 
illustration,  "regulatory  review"  is  one 
curriculum  training  element  that  is 
common  to  both  the  worker  and  the 
supervisor  coiKses.  Where  a  worker 
must  have  a  general  understanding  of 
the  bounds  established  by  asbestos 
regulations,  the  supjervisor,  as  the  on- 
site  person  responsible  for  regulatory 
compliance,  must  have  a  much  greater 
depth  of  knowledge  regarding  these 
rules  and  the  methods  of  complying.  If 
supervisors  attend  the  same  training 
course  as  w  bikers,  and  are  provided  the 
same  lecture  on  "regulatory  review," 
not  only  is  it  likely  that  the  workers  in 
this  class  will  get  more  regulatory 
training  than  they  need  (and  fwssibly 
less  of  something  else  more  relevant  to 
their  jobs),  but  more  imf)orlantly,  the 
supervisors  will  not  get  the  right  mix  of 
subject  matter  depth  and  breadth.  EPA 
believes,  therefore,  that  the  b^ist  way  to 
ensure  that  contractor/supervisors 
receive  the  specialized  training  they 
need  is  to  keep  their  training  courses 
separate  and  distinct  from  those  of 
workers. 

EPA  believes,  however,  that  it  is 
permissible  to  allow  an  accredited 
contractor/supervisor  to  perform  in  the 
role  of  an  accredited  worker  without 
possessing  separate  worker 
accreditation.  Separate  worker 
accreditation  is  unnecessary  because  the 
contractor/  upervisor  must  essentially 
know  all  that  the  worker  knows  and 


more,  and  the  contractor/supervisor  has 
also  completed  more  training  than  the 
worker  (5  days  as  opposed  to  4  days). 
The  situation  is  different,  however, 
with  respect  to  dual  accreditation  for 
contractor/supervisors  and  project 
designers.  Because  these  two  training 
disciplines  share  little  in  common,  EPA 
is  now  eliminating  the  original  MAP 
provision  whereby  persons  completing 
contractor/supervisor  initial  training 
could  obtain  dual  accreditation  to  work 
as  both  contractor/supervisors  and 
project  designers.  After  the  effective 
date  of  the  revisions,  all  persons  must 
take  separate  initial  and  refresher 
training  that  is  specific  to  their 
discipline  in  order  to  obtain  or  retain 
valid  accreditation. 

D.  Increased  Training  Eequirements 

EPA  had  solicited  public  comment  on 
the  number  of  additional  hours  of 
training  that  would  be  appropriate  for 
the  revised  MAP  because  ASMARA  had 
left  this  amount  unspecified.  Whereas 
commenters  suggested  a  variety  of  ways 
in  which  this  might  be  accomplished, 
many  expressed  support  for  EPA's 
proposal  to  require  one  additional  &- 
hour  day  of  hands-on  training  for  the 
worker  and  the  contractor/supervisor 
initial  training  courses  respectively.  The 
length  of  all  other  training  courses  is  not 
affected  by  the  revisions.  There  are  a 
number  of  distinct  advantages  to  EPA's 
approach:  (1)  All  MAP  training  courses 
would  be  limited  in  length  to  no  more 
than  one  5-day  business  week,  a  period 
of  time  adequate  to  accomplish  the 
requisite  training,  (2)  existing  training 
course  materials  would  remain  relevant 
and  not  require  extensive  modifications, 
(3)  additional  hands-on  training  should 
appropriately  be  given  to  those  persons 
who  actually  perform  hands-on 
abatement  work  (i.e.,  workers  and 
contractor/supervisors),  and  (4)  the 
addition  of  8  hours  of  hands-on  training 
(on  top  of  6  hours  that  are  already 
required)  should  be  relatively  simple  for 
providers  to  achieve,  yet  affords  them  a 
degree  of  flexibility  in  deciding  how  to 
go  about  doing  it  (i.e.,  in  selecting  the 
particular  hands-on  activities  to  be 
practiced  or  exercised). 

Several  commenters  with  experience 
in  training,  representing,  or  employing 
asbestos  workers  agreed  that  8 
additional  hours  of  hands-on  training 
for  workers  and  contractor/super\'isors 
was  advisable.  They  noted  that  the 
additional  day  of  training  was  necessary 
to  allow  workers  to  practice  their  jobs 
under  actual  working  conditions,  to  gain 
necessary  experience  in  performing 
tasks  such  as  erecting  and  dismantling 
containment  barriers,  glovebagging,  and 
scaffolding,  and  in  working  inside 


containment  areas,  or  while  wearing 
personal  protective  equipment,  or  in 
other  common  workplace  situations  (see 
OPPTS  Docket  Na  62107,  Log  Nos.  Cl- 
016  and  Cl-020).  Commenters  also 
noted  that  the  additional  day  of  hands- 
on  training  would  help  acclimatize 
workers  without  risk  of  exposure,  and 
also  would  eliminate  complaints 
regarding  the  need  for  on-the-job 
training  (OPPTS  Docket  62107,  Log  Nos. 
Cl-020  and  Cl-064). 

E.  Expanded  Project  Designer 
Curriculum 

A  majority  of  commenters  agreed  with 
EPA's  proposal  to  broaden  the 
prescribed  project  designer  training 
curriculum  to  include  six  additional 
lecture  elements  without  extending  the 
minimum  required  length  of  the  course. 
The  six  elements  have  therefore  been 
added,  and  include:  (1)  The  need  for, 
and  methods  of  preparing  a  written 
project  design,  (2)  techniques  for 
completing  an  initial  cleaning  of  the 
work  area,  (3)  increased  emphasis  on 
the  rationale  behind  establishment  of 
functional  spaces,  (4)  the  need  for 
written  diagrams  and  methods  of 
diagrannng  all  containment  barriers,  (5) 
the  need  for  a  written  sampling 
rationale  for  air  clearance,  and  (B) 
clarification  of  what  constitutes  a 
complete  visual  inspection.  These 
revisions  have  each  been  incorporated 
as  additions  to  the  initial  project 
designer  training  curriculum.  They  will 
improve  the  effectiveness  of  the 
accredited  training  programs,  and 
thereby  help  to  ensure  that  project 
designers  will  be  fully  prepared  to 
perform  work  in  both  schools  and 
public  and  commercial  buildings. 

F.  Withdrawal  of  Accreditation  and 
Course  Approval 

Broad  support  also  was  expressed  for 
EPA's  proposal  to  incorporate  minimum 
Federal  criteria  for  proceedings  relating 
to  the  deaccreditation  of  persons  and 
the  withdrawal  of  approval  from 
accredited  training  courses,  and  to 
adopt  standardized  procedures  for  such 
actions.  These  changes  had  been 
proposed  to:  (1)  Promote  greater 
consistency  and  predictability 
nationwide,  and  (2)  clarify  the  manner 
by  which  EPA  might  directly  deaccredit 
individuals  or  training  courses  without 
reliance  upon  State  authority  or  activity 
The  criteria  have  therefore  been 
promulgated  as  minimum  Federal 
criteria  which  the  States  must  match  or 
exceed  in  their  own  programs.  The 
procedures  govern  EPA  activities  only; 
the  States  being  left  free  to  adhere  to 
their  own  internal  administrative 
procedures  pursuant  to  State  law. 
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G.  Recordkeeping  Requirements  for 
Training  Providers 

Several  commenters  stated  that  a 
records  retention  period  longer  than  3 
years  would  be  preferable  for 
compliance  verification  purposes.  EPA. 
however,  consistent  with  other  TSCA 
recordkeeping  requirements  (i.e..  40 
CFR  704.11  and  761.180).  regards  a 
minimum  3-year  retention  period  as 
adequate  for  this  purp>ose.  and 
appropriate  when  consideration  is  given 
to  the  costs  associated  uith  records 
maintenance.  These  3  years  are 
adequate  to  ensure  that  records  will  be 
available  for  anyone  who  needs  to  verify 
either  initial  or  refesher  accreditation 
status.  Even  if  a  person  obtained  initial 
accreditation,  and  then  took  advantage 
of  a  full  12-month  grace  period  before 
obtaining  refresher  training,  the  3-year 
retention  requirement  would  ensure  that 
the  training  provider  has  the  records  to 
verify  the  initial  accreditation. 

A  number  of  training  providers  also 
expressed  concerns  about  access; 
surmising  that  if  their  records  were 
opened  in  an  unrestricted  manner  to  the 
public,  that  such  providers  would 
become  vulnerable  to  burdensome  or 
harrassing  requests.  They  did  not  object, 
however,  to  training  provider  records 
being  open  to  EPA  and  the  States  (see 
OPPTS  Docket  No.  62107.  Log  No.  Dl- 
001).  EPA  accepts  this  position,  and  it 
has  been  incorporated  into  the  revisions 
(see  Unit  I.F.6.  of  the  revised  MAP). 
This  would  not  preclude  the  public 
from  seeking  information  directly  from 
the  training  provider  through  telephone 
inquiries  or  requests,  but  would  pennit 
training  schools  to  maintain  a  measure 
of  flexibility  in  responding  to  inquiries. 

EPA  also  had  asked  for  comments 
about  whether  training  providers  should 
be  required  to  verify  the  accreditation 
status  of  students  enrolling  in  their 
courses.  In  reply,  several  training 
entities  commented  that  this  could 
present  a  significant  burden  that  should 
not  be  imposed  (OPPTS  Docket  62107, 
Log  Nos.  Cl-019  and  Cl-041).  After 
considering  this  information.  EPA 
agrees,  and  the  revised  MAP  includes  a 
recommendation  rather  than  a 
requirement  that  training  entities  verif>' 
the  accreditation  status  of  students 
enrolling  in  their  courses. 

Regarding  the  more  general  question 
of  whether  or  not  recordkeeping 
requirements  should  be  imposed,  many 
commenters  acknowledged  the  need  for 
this  action  and  expressed  support  for 
EPA's  position. 

H.  Accreditation  Certificates 

While  most  commenters  expressed 
support  for  EPA's  proposal  to  require 


additional  training  provider  information 
on  accreditation  certificates  (i.e.. 
issuer's  name,  address,  and  telephone 
number),  a  few  suggested  that  other 
items  might  be  required  as  well, 
including  the  name  of  the  course 
instructor  and  the  photograph,  sddal 
security  number,  and  signature  of  the 
person  to  whom  accreditation  is  being 
conferred.  The  Agency  does  not 
consider  these  other  items  to  be 
necessary  on  certificates,  because  the 
same  information  is  generally  available  . 
through  other  sources.  The  names  of 
course  instructors  are  otherwise 
provided  through  the  recordkeeping 
requirements  contained  in  the  revisions, 
and  personal  identiHcation  items  such 
as  photographs,  social  security  numbers, 
and  signatures  are  commonly  available 
on  the  professional  licenses  issued  by 
State  programs. 

/.  Miscellaneous 

1 .  Project  monitor  training  and 
accreditation.  Several  parties  indicated 
that  EPA  should  expand  the  MAP  to 
include  mandatory  accreditation  for  a 
sixth  training  discipline,  that  of  "Project 
Monitor."  The  functional  role  of  a 
project  monitor  is  often  specific  to  a 
particular  response  action;  but  generally 
might  include:  (1)  Monitoring  a 
response  action  for  compliance  with 
contract/job  sf)ecifications  and 
regulatory  requirements,  (2)  performing 
visual  audits  of  a  job  site  before,  during 
and  aher  a  response  action  is 
undertaken,  and  (3)  performing  air 
monitoring  as  a  part  of  a  response  action 
or  for  purposes  of  clearing  a  response 
action.  Depending  upon  the  particular 
mix  of  activities  undertaken  by  the 
project  monitor,  this  person  might 
otherwise  require  accreditation, 
particularly  if  they  somehow  become 
directly  involved  in  conducting  any  part 
of  the  response  action.  Typically, 
however,  the  project  monitor  is  an  agent 
or  employee  representing  a  building 
owner  or  manager  who  is  engaged  to 
oversee  a  contractor's  performance  of  a 
response  action  in  a  school  or  public  or 
commercial  building.  These 
commenters  argue  that  because  such 
persons  are  already  widely  used,  steps 
should  be  taken  to  ensure  a  minimum 
level  of  competency. 

ASIL\RA  did  not  grant  the  Agency  a 
clear  mandate  to  enlarge  the  scope  of 
federal  accreditation  to  include 
additional  training  disciplines. 
Furthermore,  implementing  this  course 
would  necessitate  more  extensive 
changes  to  State  programs  and  statutes, 
a  consequence  which  would  hinder 
State  efforts  to  comply  with  ASHARA. 
For  these  reasons,  EPA  has  incorporated 
a  recommended  training  curriculum  for 


such  p>ersoiis  into  the  revised  MAP  and 
is  urging  States  to  consider  adopting 
this  curriculum  for  purposes  of 
requiring  project  monitor  accreditation 
under  State  law  or  regulation.  Such 
State  laws  would  not  mandate  that 
project  monitors  be  used  in  every 
instance,  but  rather,  would  require  their 
accreditation  whenever  a  building 
owner  or  manager  elected  to  employ  the 
services  of  a  project  monitor.  This 
curriculum  was  developed  in  1992 
through  a  roundtable  discussion  which 
involved  numerous  affected  interests 
outside  of  EPA.  The  document  which 
emerged  &xmi  this  process,  entitled 
Whitepaper  on  the  Development  and 
Implementation  of  Asbestos  Abatement 
Project  Monitor  Training  (March  20, 
1992).  outlined  a  recommended  5-day 
training  program.  Even  where  States 
choose  not  to  require  accreditation 
under  their  State  Plans  for  such  persons, 
EPA  recommends  that  training  entities 
consider  offering  this  course,  and 
suggests  that  professionals  working  in 
this  capacity  seek  out  and  obtain  this  or 
equivalent  training. 

2.  Operations  and  maintenance 
training  and  accreditation.  A  few 
commenters  suggested  that  persons 
responsible  for  5>SSD  operations  and 
maintenance  (O&M)  activity  involving 
ACBM  should  be  subject  to' MAP 
training  and  accreditation  requirements. 
They  noted  that  while  §  763.92(a)  of  the 
Schools  Rule  requires  school 
maintenance  personnel  to  take  special 
"awareness"  training,  and.  in  some 
instances,  additional  O&M  training,  the 
MAP  would  not  require  training  for  all 
maintenance  personnel  in  public  and 
commercial  buildings. 

This  difference  in  training 
requirements  is  based  upon  the 
statutory  training  scheme  that  Congress 
established  in  Title  U  of  TSCA.  Both  the 
language  of  the  statute,  and  the 
legislative  history  of  AHERA  and 
ASHARA  supfXJrt  EPA's  decision  not  to 
require  MAP  accreditation  for  all  O&M 
personnel  in  public  and  commercial 
buildings. 

When  Congress  enacted  AHERA  in 
1986.  it  required  MAP  training  and 
accreditation  for  persons  who 
conducted  response  actions,  but 
excluded  certain  types  of  O&M  activities 
from  the  MAP  training  requirement  (15 
U.S.C,  2643(f),  2644(c).  and  2646(a)(3)). 
It  also  required  EPA  to  promulgate  rules 
to  regulate  O&M  programs  in  schools, 
and  required  local  education  agencies  to 
develop  and  implement  O&M  plans,  and 
to  provide  for  the  education  of  service 
and  maintenance  personnel  with  respect 
to  asbestos-containing  material 

EPA  promulgated  the  Schools  Rule 
pursuant  to  AHERA.  The  Schools  Rule 
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does  not  require  full  MAP  training  and 
accreditation  for  all  O&M  workers,  but 
does  require  it  for  any  person  in  a 
school  who:  (a)  Conducts  a  response 
action  other  than  a  SSSD  activity  (40 
CFR  763.90(g));  (b)  performs  a 
maintenance  activity  that  disturbs 
friable  ACBM.  other  than  a  SSSD 
activity  (40  CFR  763.91(e));  or  (c) 
conducts  a  response  action  for  a  major 
fiber  release  episode  (40  CFR 
763.91(f)(2)(iii)). 

In  addition,  the  Schools  Rule  requires 
less  extensive  training  for  O&M  school 
employees  that  are  not  performing  an 
activity  that  falls  within  one  of  the  three 
categories  (40  CFR  763.92(a)).  This  last 
category  of  O&M  employee  does  not 
have  to  be  accredited. 

Subsequently,  in  1988,  Congress 
amended  AHERA,  and  created  a  new 
provision  of  TSCA,  section  215, 
specifically  to  codify  the  O&M  training 
requirements  of  the  Schools  Rule  (15 
U.S.C.  2655).  Now,  TSCA  section  215 
requires  "proper  training"  for  school 
employees  who  conduct  O&M  activities 
in  a  school  (15  U.S.C.  2655(b)). 

In  1990,  Congress  further  modified 
TSCA  asbestos  training  requirements 
when  it  enacted  ASMARA.  Congress 
expanded  the  MAP  training 
requirements  to  cover  persons  working 
in  public  and  commercial  buildings,  but 
it  did  not  require  MAP  training  and 
accreditation  for  all  persons  who 
perform  O&M  activities  in  such 
buildings.  First,  Congress  left  intact  the 
original  language  in  TSCA  section 
206(a)  that  exempts  many  persons  who 
conduct  O&M  response  actions  from 
MAP  training  and  accreditation 
requirements  in  both  schools  and  public 
and  commercial  buildings  (15  U.S.C. 
2646(a)(3)).  In  the  second  place, 
Congress  chose  not  to  expand  the 
coverage  of  TSCA  section  215  and 
require  limited  training  for  O&M 
employees  in  public  and  commercial 
buildings.  Finally,  unlike  the  original 
AHERA  that  governs  schools.  Congress 
did  not  require  EPA  to  promulgate  rules 
regulating  O&M  programs  in  public  and 
commercial  buildings,  nor  did  it  require 
employers  in  such  buildings  to  provide 
for  the  education  of  service  and 
maintenance  personnel  with  respect  to 
asbestos-containing  material. 

In  keeping  with  mese  Congressional 
actions,  EPA  has  not  required  MAP 
training  and  accreditation  for  every 
O&M  worker  in  public  and  commercial 
buildings.  Rather,  the  revised  MAP 
requires  MAP  accreditation  where  O&M 
workers  are  most  at  risk.  O&M 
personnel  must  obtain  MAP 
accreditation  when  conducting  a 
response  action,  including  a 
maintenance  activity  that  disturbs 


fiiable  ACBM,  unless  that  activity  is  a 
SSSD  activity,  or  when  conducting  a 
response  action  for  a  major  fiber  release. 

3.  Management  plans  for  public  and 
commercial  buildings.  A  few 
commenters,  noting  that  ASMARA 
section  15(a)  specifically  omitted 
management  planners  from  the 
accredited  disciplines  being  extended  to 
public  and  commercial  buildings, 
suggested  that  management  plans 
should  otherwise  be  required  for  such 
buildings.  Although  EPA,  consistent 
with  its  manage-iri-place  policy 
articulated  in  the  "Green  Book" 
guidance  (see  Managing  Asbestos  In 
Place:  A  Building  Owner's  Guide  to 
Operations  and  Maintenance  Programs 
for  Asbestos-Containing  Materials,  EPA 
No.  20T-2003,  July  1990),  considers 
management  plans  to  be  helpful  tools  in 
preventing  asbestos  exposures,  the 
Agency  is  not  requiring  management 
plans  for  regulated  buildings  in  this 
revision.  ASMARA  did  authorize  EPA  to 
establish  training  standards  for  asbestos 
workers,  but  it  did  not  authorize  the 
Agency  to  require  public  and 
commercial  building  owners  to  conduct 
asbestos-related  work  in  a  particular 
fashion.  Mowever,  for  those  regulated 
public  and  commercial  buildings  where 
asbestos-related  problems  are  identified 
through  inspections,  EPA  strongly 
recommends  that  plans  be  prepared  for 
how  to  address  these  issues.  EPA's 
Green  Book  should  prove  to  be  a  useful 
reference  in  this  resp)ect.  The  Agency 
would  also  suggest  that  accredited 
management  planners  be  engaged  for 
purposes  of  developing  such  plans  to 
ensure  their  adequacy. 

4.  Use  of  accredited  laboratories. 
Several  commenters  expressed  concerns 
about  the  prospective  quality  of 
analytical  work  to  be  performed  with 
respect  to  public  and  commercial 
buildings,  noting  that  EPA's 
announcement  of  additions  and  changes 
under  consideration  had  not  mentioned 
the  use  of  accredited  laboratories  for  the 
analysis  of  bulk  and/or  air  samples 
taken  from  such  buildings.  TSCA 
section  206(d)  provides  for  the 
establishment  of  the  National  Institute 
of  Standards  and  Technology  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP),  and  stipulates  that 
only  laboratories  accredited  under  this 
program  will  be  allowed  to  conduct 
analyses  of  asbestos  bulk  and  air 
samples  taken  from  school  buildings 
under  the  authority  of  local  education 
agencies  (15  UiS.C.  2646(d)).  But 
Congress  did  not  extend  this  same 
requirement  to  the  analysis  of  bulk  or 
air  samples  taken  ft-om  regulated  public 
and  commercial  buildings. 


EPA  strongly  recommends  that  these 
samples  be  analyzed  by  NVLAP- 
accredited  laboratories  because  these 
laboratories  have  undergone  Federal 
evaluation  and  testing  and  have  met 
stringent  jjerformance  standards. 
Further,  EPA  urges  that  asbestos 
abatement  site  air  be  analyzed  by 
transmission  electron  microscopy  (TEM) 
prior  to  building  reoccupancy  in  a 
manner  consistent  with  40  CFR  763.90 
(i)(3)  and  (4).  This  position  is  in  keeping 
with  EPA's  on-going  activity  in  schools 
where  the  allowance  for  the  use  of 
phase  contrast  miaoscopy  (PCM)  has 
been  greatly  diminished.  EPA  strongly 
recommends  that  abatement  site  air 
clearance  samples  collected  from  public 
and. commercial  buildings  be  analyzed 
by  TEM  at  NVLAP-accredited 
laboratories.  EPA  now  considers  the 
technically  superior  TEM  analysis  to  be 
both  economical  and  widely  available. 
TEM  is  technically  superior  to  PCM 
because  it  is  capable  of  measuring  all 
asbestos  fibers  including  those  thin 
fibers  not  measured  by  PCM;  therefore, 
TEM  is  the  more  stringent  analytical 
tool  to  be  used  for  analysis  of  airborne 
asbestos  during  abatement  site  air 
clearance. 

5.  Instructor  qualifications.  Some 
commenters  were  of  the  opinion  that 
EPA  had  not  gone  far  enough  in 
establishing  minimum  qualifications  for 
training  course  instructors.  The  original 
MAP  stipulated  that  instructors  needed 
to  have  academic  training  or  field 
experience  in  asbestos  abatement,  yet 
allowed  State  programs  to  adopt  their 
own  more  stringent  qualification 
standards.  Since  promulgation  of  the 
original  MAP,  many  States  have  elected 
to  institute  their  owti  instructor 
qualification  requirements,  a  fact  which 
would  now  complicate  any  Federal 
effort  to  retroactively  establish  new 
minimum  standards.  EPA  considers  this 
to  be  an  issue  best  left  to  the  States  to 
decide.  So  long  as  course  instructors 
demonstrate  relevant  training  and 
experience,  and  the  knowledge  and 
ability  to  provide  effective  instruction  in 
the  prescribed  curriculum,  EPA  will 
continue  to  view  such  persons  as 
meeting  minimum  standards.  States  are 
encouraged,  however,  to  review  this 
issue  as  they  upgrade  their  programs  in 
keeping  with  ASMARA. 

A  related  issue  had  also  been  raised 
independently  by  the  General 
Accounting  Office  (GAO)  in  a  May  1991, 
Report  to  Congress  entitled  "EPA's 
Asbestos  Accreditation  Program 
Requirements  Need  Strengthening."  In 
this  report,  GAO  had  recommended  that 
EPA  assess,  in  conjunction  with  its 
MAP  revision,  the  need  for  requiring 
individuals  working  in  the  asbestos 
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professions  to  meet  prequalificaticD  and 
experience  standards.  Although  EPA 
responded  to  this  comment  by 
reevaluating  this  issue  and  discussing  it 
with  affected  organizations,  the  fact  that 
at  least  17  States  had  already  adopted 
widely  varjing  prequalification 
standards  posed  a  potentially  significant 
obstacle  (SourCe:  State  Asbestos 
Programs  Related  to  AHERA;  A  Survey 
of  State  Laws  and  Regulations.  National 
Conference  of  State  Legislatures. 
September.  1992)  (OPPTS  Docket  No. 
62107.  Log  No.  Bl-024).  These  States 
had  established  their  own 
prequalification  standards  for  asbestos 
control  professionals  in  response  to 
EPA's  earlier  recommendation 
(contained  in  the  original  MAP)  that 
they  should  consider  doing  so. 
Consequently,  any  action  by  EPA  to 
retroactively  impose  new  Federal 
minimum  standards  would  add  to  the 
cost  and  difficulty  of  transitioning  these 
State  Programs  into  compliance  with  the 
revised  MAP.  Such  an  outcome  would 
not  be  helpful  in  promoting  ASHARA's 
objective  Ijo  achieve  a  decentralized 
program  administered  by  the  50  States. 
For  this  reason.  EPA  decided  not  to 
require  new  minimum  prequalification 
standards  in  the  revised  MAP. 
Nonetheless,  in  support  of  this  goal. 
EPA  has  increased  its  experience 
requirements  through  incorporation  of 
an  additional  day  of  hands-on  training 
in  both  the  initial  worker  and 
contractor/supervisor  training  programs, 
and  is  renewing/continuing  its 
recommendation  that  States  adopt  other 
appropriate  prequalification  standards 
of  their  owTi. 

6.  Foreign  language  courses.  Several 
commenters  suggested  the  need  for 
specific  requirements  or  accomodations 
for  foreign  language  courses,  citing  the 
significant  numbers  of  non-EngUsh 
speaking  persons  who  are  now  seeking 
accredited  training.  EPA  policy  permits 
approved  worker  training  courses  in 
languages  other  than  English  so  long  as 
the  course  instruction,  all  of  the  course 
materials,  and  the  course  examination 
are  each  presented  in  the  same  foreign 
language.  Given  the  lack  of  a  uniform 
distribution  of  non-English  speaking 
persons  nationwide,  with  different 
languages  prevailing  in  different  regions 
of  the  country,  the  MAP  will  continue 
to  allow  States  to  adopt  their  own 
standards  and  procedures  in  this  regard 
to  address  their  individual  and  unique 
circumstances.  EPA  does,  however,  urge 
States  to  address  these  issues,  and  to 
accomodate  the  needs  of  their  respective 
non-English  speaking  populations. 

7.  Standard  forms.  Some  commenters 
remarked  that  the  use  of  standardized 
forms  for  purposes  of  inspection  reports 


and  management  plans  would  not  only 
contribute  to  greater  consistency  and 
professionalism  among  accredited 
persons  working  with  these  tools,  but 
might  also  facibtate  the  development  of 
reciprocal  arrangements  between  State 
programs.  EPA  agrees  with  these 
comments,  and  has  incorporated 
specific  recommendations  into  the 
training  curricula  for  both  inspectors 
and  management  planners  which  are 
aimed  at  promoting  greater  usage  of 
standardized  forms.  EPA  recommends 
that  States  consider  the  utility  of 
adopting  requirements  for  the  use  of 
standardized  forms  as  an  integral  part  of 
their  asbestos  regulatory  programs. 

8.  Federal  recognition  of  State 
programs.  Several  State  commenters 
indicated  that  it  is  beneficial  for  a  State 
to  formally  apply  for  and  obtain  Federal 
recognition  of  its  accreditation  plan. 
TSCA  Title  II  specifically  requires  States 
to  adopt  accreditation  plans  that  are  no 
less  stringent  than  the  MAP,  but  does 
not  require  them  to  obtain  formal  EPA 
approval.  E\'en  though  EPA  approval  is 
not  statutorily  required,  it  is  beneficiaL 
Where  a  State  adopts  and  implements 
an  accreditation  program  but  does  not 
obtain  EPA  approval,  it  is  difficult  for 
the  industry  and  other  States  to 
determine  whether  such  a  State  program 
complies  with  minimum  Federal 
requirements  and  thus  has  the  authority 
to  issue  TSCA  accreditation.  Where  a 
person  obtains  a  license  from  an 
unrecognized  State,  that  person's 
credentials  may  not  be  readily  accepted 
by  an  employer,  a  contractor,  or  another 
State  in  which  the  p)eTson  might  seek  to 
find  work,  because  absent  EPA's 
approval,  there  is  uncertainty  about 
whether  such  a  person  is  properly 
accredited.  In  contrast,  EPA's  approval 
of  a  State  effectively  resolves  all  of  this 
uncertainty.  EPA  agrees  with  these 
comments,  and  strongly  recommends 
that  all  States  seek  formal  EPA  approval 
of  their  accreditation  programs. 

9.  Grace  period  for  accreditation 
reinstatement.  Other  comments  were 
received  regarding  whether  there  should 
be  a  "grace  period  "  during  which  a 
person  can  complete  refresher  training 
within  12  months  of  their  certificate 
expiration  date  and  have  their 
accreditation  reinstated.  Such  a  person 
would  not  be  required  to  retake  the  full 
initial  training  program  for  that 
discipline.  Some  States  expressed 
support  for  this  approach,  while  one 
suggested  there  should  be  a  penalty  for 
persons  who  fail  to  obtain  their 
refresher  training  on-time  (i.e.,  before 
the  certificate  expiration  date).  EPA 
believes  that  the  12-monlh  grace  period 
is  appropriate.  If  a  person  takes  their 
refresher  training  too  early  in  their 


accreditation  year,  they  are  penalized 
through  a  shortening  of  what  would 
otherwise  be  a  12-month  period.  If  they 
are  unable  to  enroll  in  a  refresher  course 
precisely  when  they  need  it.  at  a 
location  tvhich  is  convenient,  the  grace 
period  allows  them  the  opportunity  to 
take  the  course  at  a  later,  more 
convenient  time.  During  the  12— month 
grace  period,  however,  it  should  be 
emphasized  that  the  person  is  not 
accredited,  and  may  not  otherwise 
perform  the  work  that  requires 
accreditation  until  they  complete  their 
refresher  training.  EPA  views  this  as 
being  a  sufficient  penalty  for  not 
obtaining  the  required  refresher  training 
in  a  timely  manner.  Because  the  12- 
month  grace  period  has  proven  helpful 
to  the  industry,  and  effective  in 
preserving  a  sizeable,  accredited 
workforce  nationwide,  the  Agency  plans 
to  not  only  continue  this  procedure,  but 
also  to  encourage  States  to  adopt  it  for 
their  programs  as  well.  Consequently, 
the  revised  MAP  now  contains  a  formal 
recommendation  that  Slate  programs 
take  this  approach. 

10.  Accreditation  program  adoption 
by  the  U.S.  Department  of  Defense.  In 
commenting  on  EPA's  proposed  changes 
to  the  MAP.  the  Department  of  the  Navy 
noted  that  it  operates  its  own  in-house 
asbestos  training  program  which  it 
believes  complies  with  the  accreditation 
requirements  of  the  MAP.  For  this 
reason,  the  Navy  suggested  that  EPA 
might  formally  review  and  approve  the 
Navy's  training  program  so  that  Defense 
Department  employees  could  become 
accredited  through  the  Defense  program, 
and  therefore  not  need  separate 
accreditation  from  a  State. 

ASMARA  requires  accreditation  for  all 
persons  who  perform  certain  types  of 
asbestos-related  work  in  public  and 
commercial  buildings,  and  defines  that 
type  of  building  very  broadly.  As  a 
result,  EPA  has  concluded  that  Federal 
emplo\'ees  who  fierform  inspections  or 
design  or  conduct  response  actions  in 
government  buildmgs  must  be 

Under  section  203(1)  of  TSCA,  the 
Secretary  of  Defense  is  authorized  to  act 
in  lieu  of  a  Slate  Governor  with  respect 
to  any  school  operated  under  the 
Defense  Dependents'  Education  Act  of 
1978  (20  U.S.C.  921  et  seq).  This 
authority  allows  the  Secretary  of 
Defense  the  opportunity  to  adopt  its 
own  accreditation  program  no  less 
stringent  than  the  EPA  MAP  for  the 
purpose  of  accrediting  Defense 
Department  employees  performing 
asbestos-related  work  in  these  schools. 
Although  this  might  be  accomplished  in 
cooperation  with  EPA.  the  statute  doe« 
not  maka  the  validity  of  the  Defense 
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Department's  plan  for  schools 
contingent  upon  EPA  approval. 

ASHARA,  nowever.  aid  not  extend 
this  accreditation  authority  given  to  the 
Secretary  of  Defense  to  cover  Defense 
Department  employees  performing 
asbestos-related  work  in  public  and 
commercial  buildings. 

With  respect  to  the  Navy's  in-house 
training  courses,  the  Navy  may  apply  for 
approval  of  its  training  courses  in  the 
same  manner  as  any  other  training 
provider.  This  would  permit  the  Navy  to 
accredit  any  of  its  employees  who  might 
complete  these  approved  training 
courses.  However,  because  EPA  is  no 
longer  accepting  new  courses  for  review 
and  contingent  approval  (see  54  FR 
38802).  only  those  States  with 
accreditation  programs  no  less  stringent 
than  the  MAP  are  in  a  position  to  grant 
approval  for  such  courses. 

rV.  Economic  Impact 

The  regulatory  impact  analysis 
estimates  the  costs  and  benefits 
attributable  to  this  regulation.  Because 
this  regulation  is  an  amendment  to  a 
current  regulation,  the  costs  and 
benefits  are  incremental,  estimating  the 
additional  effect  of  the  regulation  with 
respect  to  the  current  regulation. 

"The  costs  associated  with  this 
regulation  are  quantified;  the  benefits 
are  discussed  in  qualitative  terms  and 
are  expected  to  be  of  significant 
importance.  EPA  believes  this  rule 
achieves  the  benefits  mandated  by 
Congress  at  a  modest  cost.  The  rule 
affects  training  providers,  asbestos 
workers,  asbestos  abatement  and 
inspection  companies,  building  owTiers. 
general  building  workers  and  occupants. 
State  governments,  and  the  Federal 
government. 

The  benefits  associated  with  this  rule 
involve  reductions  in  exposure  to 
asbestos  fibers  due  to  the  use  of 
knowledgeable  individuals  to  work  with 
asbestos  and  the  use  of  safer  work 
practices.  The  increased  training 
requirements  are  expected  to  increase 
the  knowledge  of  the  trained 
individuals.  The  population  most 
affected  by  this  regulation  is  the 
asbestos  professionals  engaged  in 
inspections  and  abatements,  of  which 
there  are  about  200.000  individuals  who 
are  required  to  be  trained  under  this 
regulation  for  work  in  public  and 
commercial  buildings.  These 
individuals  are  expected  to  benefit  the 
most  from  this  regulation  due  to  the 
amount  of  time  spent  working  with 
ACBM.  EPA  estimates  that  there  are  0.4 
to  1.2  miUion  public  and  commercial 
buildings  with  ACBM,  in  which  there 
are  between  14  and  43  million 
employees  and  workers  who  will  gain  a 


greater  degree  of  protection  either 
through  the  use  of  trained  contractors  or 
their  own  education.  Other  employees 
and  building  occupants  will  gain  a 
greater  degree  of  protection  through  the 
use  of  appropriate  and  correctly  applied 
work  practices. 

The  costs  associated  with  this  rule  are 
well  documented.  Upgrading  courses, 
retaining  records,  and  allowing  access  to 
records  increase  costs  for  training 
providers.  Most  of  these  costs  are  passed 
through  in  the  form  of  higher  charges  for 
the  courses  that  are  offered.  In  the  first 
year.  EPA  estimates  that  the  overall 
increase  in  course  costs  would  be 
between  $2.3  million  and  $14.2  million. 
Training  provider  burden  for 
recordkeeping  and  allowing  access  to 
their  records  would  be  $200,000  to 
$250,000  for  the  first  year. 

Training  providers  estimate  that  70 
percent  of  the  asbestos-related 
abatement  work  done  in  public  and 
commercial  buildings  already  uses 
trained  individuals.  An  analysis  of  the 
supply  and  demand  of  accredited 
asbestos  professionals  in  each  of  the 
four  disciplines  extended  to  public  and 
commercial  buildings  illustrates  that  the 
national  supply  is  sufficient  to 
accommodate  the  anticipated  demand. 
Early  estimates  of  supply  and  demand 
for  project  designers  suggested  a 
potential  for  shortfall,  and  this 
conclusion  provided  a  basis  for  delaying 
implementation  of  this  rule  (57  FR  1913. 
January  16. 1992). 

This  rule  requires  the  owners  of 
pubUc  and  commercial  buildings  to 
utilize  accredited  workers  to  inspect  for 
ACBM,  and  to  design  and  carry-out 
response  actions  with  respect  to  friable 
ACBM.  unless  exempted  under  the 
SSSD  threshold.  EPA  believes  that  most 
building  owners  will  elect  to  hire 
outside  contractors  rather  than  train 
their  own  people  to  comply  with  this 
requirement,  resulting  in  an  annual  cost 
of  $2  million  to  $45  million  for  the 
estimated  374,000  to  1.23  million 
buildings  which  will  be  affected. 

Both  State  and  Federal  governments 
incur  costs  due  to  this  rule.  For  the  first 
year,  State  governments  incur  a  cost  of 
just  under  $4  million,  while  EPA  incurs 
a  cost  of  between  $70,000  and  $130,000. 
These  costs  are  due  to  updating  and 
reviewing  State  programs  and 
reapproving  training  courses. 

Overall  costs  for  the  first  year  for  this 
rule  are  estimated  to  be  between  $8 
million  and  $64  million.  These  costs  are 
summarized  below.  Discounting  over  a 
20-year  period  at  7  percent  yields  a 
present  value  cost  estimate  between  $33 
million  and  $458  million. 


First  Year  Costs  of  the  MAP 
Revision  Interim  Final  Rule 

(millions  1991  dollars) 


Cost  Category 

Low  Es- 
timate 

High  Es- 
timate 

Incremental  Course 

Costs 

2.3 

14.2 

Building  Owr>ef  Costs 

over  SSSD  Threshold 

2.2 

45 

Training  Provider  Bur- 

den 

0.2 

0.3 

State  Regulatory  Bur- 

den 

3.6 

3.9 

EPA  Regulatory  Burden 

0.1 

0.1 

TOTAL 

8.4 

63.5 

The  Agency's  complete  economic 
analysis  is  available  in  the  public  record 
for  this  rule  (OPPTS  Docket  No.  62107. 
Log  No.  Bl-OOl). 

V.  Administrative  Record 

EPA  has  estabhshed  an  administrative 
record  for  this  rule  which  has  been 
designated  OPPTS  Docket  No.  62107. 
and  is  located  at  the  following  address; 
Environmental  f^rotection  Agency.  Rm 
E-G102.  401  M  St..  SW.,  Washington, 
DC  20460.  This  record  is  available  for 
review  and  copying  from  8  a.m.  to  noon 
and  1  to  4  p.m.  Monday  through  Friday, 
excluding  legal  holidays. 

The  record  includes  public  comments 
and  other  information  considered  by 
EPA  in  developing  this  rule.  Any  new 
comments  received  as  a  result  of  this 
notice  will  be  added  to  the  existing 
docket  for  this  action. 

VI.  References 

The  following  references  have  been 
included  in  the  record: 

(1)  USEPA.  "Asbestos  in  Buildings: 
Simplified  Sampling  Scheme  for  Friable 
Surfacing  Materials."  EPA/5-85-030a. 
October  1985. 

(2)  USEPA.  Friable  Asbestos- 
Containing  Materials  in  Schools: 
Identification  and  Notification  (40  CFR 
Part  763  Subpart  F). 

(3)  USEPA.  National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Amendments  to  Asbestos  Standard; 
Final  Rule  (40  CFR  Part  61  Subpart  M). 

(4)  USDOL.  OSHA.  Occupational 
Exposure  to  Asbestos.  Final  Rule  (29 
CFR  1926.58). 

(5)  USEPA.  Toxic  Substances; 
Asbestos  Abatement  Projects;  Final  Rule 
(40  CFR  Part  763  Subpart  G). 

(6)  USDOL.  OSHA.  Occupational 
Safety  and  Health  Standards.  Subpart  I. 
Personal  Protective  Equipment  (29  CFR 
1910.134). 

(7)  USEPA.  "Managing  Asbestos  in 
Place:  A  Building  Owner's  Guide  to 
Operations  and  Maintenance  Programs 
for  Asbestos-Containing  Materials." 
EPA/20T-2003.  July  1990. 
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(8)  USEPA.  "EPA  Study  of  Asbestos- 
Containing  Materials  in  Public 
Buildings:  A  Report  to  Congress." 
February  1988. 

(9)  USEPA.  "Interim  Rule  to  Revise 
the  Asbestos  Model  Accreditation  Plan: 
Draft  Regulatory  Impact  Analysis."  July. 
1993. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  resuU  in  a  rule 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy  .productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otlierwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory'  Flexibility 
Act  (5  U.S.C.  605(b)).  the  Administrator 
certifies  that  this  revised  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
Virtually  all  of  the  States  already  have 
some  type  of  asbestos  certification 
program  now  in  effect.  Nationwide, 
many  thousands  of  persons  are 
presently  completing  accredited  training 
programs  each  year.  A  discussion  of 
EPA's  analysis  of  the  economic 
consequences  of  this  interim  final  rule 
appears  in  Unit  IV.  of  this  notice. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  the 
existing  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  assigned  OMB  control 


number  2070-0091.  The  information 
collection  requirements  included  in  this 
rule  that  differ  from  those  previously 
approved,  have  been  submitted  to  OMB 
as  an  amendment  to  OMB  control 
number  2070-0091.  Upon  OMB's 
approval  of  this  amendment  to  the 
existing  approval,  EPA  will  publish  a 
notice  in  the  Federal  Register 
announcing  such  approval. 

This  collection  of  information 
requires  training  providers  and  States  to 
respond.  For  training  providers,  public 
reporting  for  this  collection  of 
information  is  estimated  to  average  42 
hours  per  response.  This  includes  the 
time  for  reviewing  the  regulation, 
making  required  changes  to  training 
programs,  preparing  and  submitting  a 
self-certification  package,  maintaining 
records,  and  providing  access  to  those 
records.  There  is  no  recordkeeping 
burden  associated  with  maintaining  the 
records  as  their  maintenance  is  usual 
and  cu.stpmary  business  practice. 

For  States,  public  reporting  for  this 
collection  of  information  is  estimated  to 
average  402  hours  per  response.  This 
includes  the  time  for  reviewing  the 
regulation,  comparing  the  new 
requirements  with  the  current  State 
program,  completing  any  necessary 
regulatory  or  legislative  analysis, 
adopting  new  legislation  or  regulations, 
preparing  and  submitting  an  application 
for  program  approval,  and 
implementing  an  updated  State 
program.  For  States,  there  is  no 
recordkeeping  burden  associated  with 
this  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2136): 
U.S.  Environmental  Protection  Agency: 
401  M  St.,  SW.;  Washington.  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Part  763 

Environmental  protection,  Asbestos, 
Hazardous  substances,  Incorporation  by 
reference.  Occupational  health  and 
safety,  Recordkeeping,  Schools. 

Dated:  January  24. 1994. 
Carol  M.  Bro%«ier, 

Administrator 

Therefore,  40  CFR  part  763  is 
amended  as  follows: 

PART  763— {AMENDED] 

1.  The  authority  citation  for  part  763 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  2605  and  2607(c). 
Revised  subpart  E  also  issued  under  15 
U.S.C.  2641,  2643,  2646.  and  2647. 

2.  Api>endix  C  to  subpart  E,  is  revised 
to  read  as  follows: 

Subpart  E— Asbestos-Containing  Materials 
in  Schools 


Appendix  C  to  Subpart  E  •  Asbestos 
Model  Accreditation  Plan 

/.  Ast>estos  Model  Accreditation  Plan  for 
States 

The  Asbestos  Model  Accreditation 
Plan  (MAP)  for  States  has  eight 
components: 

(A)  Definitions 

(B)  Initial  Training 

(C)  Examinations 

(D)  Continuing  Education 

(E)  Qualifications 

(F)  Recordkeeping  Requirements  for 
Training  Providers 

(G)  Dcaccreditation 
(H)  Reciprocity 

A.  Definitions 
For  purposes  of  Appendix  C: 

1.  "Friable  asbestos-containing  material 
(ACM)"  means  any  material  containing  more 
than  one  percent  asbestos  which  has  been 
applied  on  ceilings,  walls,  structural 
members,  piping,  duct  work,  or  any  other 
part  of  a  building,  which  when  dry.  may  be 
crumbled,  pulverized,  or  reduced  to  powder 
by  hand  pressure.  The  term  includes  non- 
friable  asbestos-containing  material  after 
such  previously  non-friable  material  becomes 
damaged  to  the  extent  that  when  dry  it  may 
be  crumbled,  pulverized,  or  reduced  to 
powder  by  hand  pressure. 

2.  "Friable  asbestos-containing  building 
material  (ACBM)"  means  any  friable  ACM 
that  is  in  or  on  interior  structural  members 
or  other  parts  of  a  school  or  public  and 
commercial  building. 

3.  "Inspection"  means  an  activity 
undertaken  in  a  school  building,  or  a  public 
and  commercial  building,  to  determine  the 
presence  or  location,  or  to  assess  the 
condition  of.  friable  or  non-friable  asbestos- 
containing  building  materia!  (ACBM)  or 
suspected  ACBM.  whether  by  visual  or 
physical  examination,  or  by  collecting 
samples  of  such  material.  This  term  includes 
reinspections  of  friable  and  non-friable 
known  or  assumed  ACBM  which  has  been 
previously  identified.  The  term  does  not 
include  the  following: 

a.  Periodic  surveillance  of  the  type 
described  in  40  CFR  763.92(b)  solely  for  the 
purpose  of  recording  or  reporting  a  change  in 
the  condition  of  known  or  assumed  ACBM; 

b.  Inspections  performed  by  employees  or 
agents  of  Federal.  State,  or  local  government 
solely  for  the  purpose  of  determining 
compliance  with  applicable  statutes  or 
regulations:  or 

c.  visual  inspections  of  the  type  described 
in  40  CFR  763.90(i)  solely  for  the  purjwse  of 
determining  completion  of  response  actions. 

4.  "Major  fiber  release  episode"  means  any 
uncontrolled  or  unintentional  disturbance  of 
ACBM.  resulting  in  a  visible  emission,  which 
involves  the  falling  or  dislodging  of  more 
than  3  square  or  linear  feet  of  friable  ACBM. 
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5.  "Minor  fiber  release  episode"*  means  any 
uncontrolled  or  unintentional  disturbance  of 
ACBM,  resulting  in  a  visible  emission,  which 
involvm  the  blliog  or  dislodging  of  3  square 
or  linear  feet  or  less  of  friable  ACBM. 

6.  "Public  and  commercial  building" 
means  the  interior  space  of  any  building 
which  is  not  a  school  building,  except  tnat 
the  term  does  not  include  any  residential 
ajjartment  building  of  fewer  than  10  units  or 
detached  single-family  horoes.  The  term 
includes,  but  is  not  limited  to:  industrial  and 
office  buildings,  residential  apartment 
buildings  and  condominiums  of  10  or  more 
dwelling  units,  government-owned  buildings, 
colleges,  museums,  airports,  hospitals, 
churches,  preschoois.  stores,  warehouses  and 
fectories.  Interior  spare  includes  exterior 
hallways  connecting  buildings,  porticos,  and 
mechanical  systems  used  to  condition 
interior  space. 

7.  "Response  action"  means  a  method, 
including  removal,  encapsulation,  enclosure, 
repair,  and  operation  and  maintenance,  that 
protects  human  health  and  the  environment 
bx)m  friable  ACBM. 

8.  "Small-scale,  short-duration  activities' 
(SSSD)"  are  tasks  such  as.  but  not  limited  to: 

a.  Removal  of  asbestos-containing 
insulation  on  pipes. 

b.  Removal  of  small  quantities  of  asbestos- 
containing  insulation  on  beams  or  above 
ceilings. 

c  Replacement  of  an  asbestos-containing 
gasket  on  a  valve. 

d.  Installation  or  removal  of  a  small  section 
of  dr>-wall. 

e.  Installation  of  electrical  conduits 
through  or  proximate  to  asbestos-containing 
materials. 

SSSD  can  be  further  defined  by  the 
following  considerations: 

1  Removal  of  small  quantities  of  ACM  only 
if  required  in  the  performance  of  another 
maintenance  activity  not  intended  as 
asbestos  abatement. 

g.  Removal  of  asbestos-containing  thermal 
system  insulation  not  to  exceed  amounts 
greater  than  those  which  can  be  contained  in 
a  single  glove  bag. 

h.  Minor  repairs  to  damaged  thermal 
system  insulation  which  do  not  require 
removal. 

i.  Repairs  to  a  piece  of  asbestos-containing 
wall  board. 

j.  Repairs,  involving  encapsulation, 
enclosure,  or  removal,  to  small  amounts  of 
friable  ACM  only  if  required  in  the 
performance  of  emergency  or  routine 
maintenance  activity  and  not  intended  solely 
as  asbestos  abatement  Such  work  may  not 
exceed  amounts  greater  than  those  which  can 
be  contained  in  a  single  prefabricated  mini- 
enclosure.  Such  an  enclosure  shall  conform 
spatially  and  geometrically  to  the  localized 
work  area,  in  order  to  perform  its  intended 
containment  function. 

B.  Initial  Training 

Training  requirements  for  purposes  of 
accreditation  are  specified  both  in  terms  of 
required  subjects  of  instruction  and  in  terms 
of  length  of  training.  Each  initial  training 
course  has  a  prescribed  cxirriculum  and 
number  of  days  of  training.  One  day  of 
training  equals  8  hours.  Including  breaks  and 
lunch.  Course  instruction  must  be  provided 


by  EPA  or  State-epproved  instructors.  EPA  or 
State  instructor  approval  shall  be  ba.sed  upon 
a  review  of  the  instructor's  academic 
credentials  and/or  field  experience  in 
asbestos  abatement. 

Beyond  the  initial  training  requirements, 
individual  States  may  wish  to  consider 
requiring  additional  days  of  training  for 
puryMwes  of  supplementing  hands-on 
activities  or  for  reviewing  relevant  state 
regulations.  States  also  may  wish  to  consider 
the  relative  nierits  of  a  worker  apprenticeship 
program.  Further,  they  might  consider  more 
stringent  minimum  qualification  standards 
for  the  approval  of  training  instriKtors.  EPA 
recommends  that  the  enrollment  in  any  given 
course  be  limited  to  25  students  so  that 
adequate  opportunities  exist  for  individual 
hands-on  experience. 

States  have  the  option  to  provide  initial 
training  directly  or  approve  other  entities  to 
offer  training.  The  following  requirements  are 
for  the  initial  training  of  persons  required  to 
have  accreditation  under  TSCA  Title  II. 

Training  requirements  for  each  of  the  five 
accredited  disciplines  are  outlined  below. 
Persons  in  each  discipline  perform  a  different 
job  function  and  distinct  role.  Inspectors 
identify  and  assess  the  condition  of  ACBM, 
or  suspect  ACBM.  Management  planners  use 
data  gathered  by  inspectors  to  assess  the 
degree  of  hazard  posed  by  ACBM  in  schools 
to  determine  the  scope  and  timing  of 
appropriate  response  actions  needed  for 
schools.  Project  designers  determine  how 
asbestos  abatement  work  should  be 
conducted.  Lastly,  workers  and  contractor/ 
supervisors  carry  out  and  oversee  abatement 
work.  In  addition,  a  recommended  training 
curriculum  is  also  presented  for  a  sixth 
discipline,  which  is  not  federally-accredited, 
that  of  "Project  Monitor."  Each  accredited 
discipline  and  training  curriculum  is 
separate  and  distinct  from  the  others.  A 
person  seeking  accreditation  in  any  of  the 
five  accredited  MAP  disciplines  cannot 
attend  two  or  more  courses  concurrently,  but 
may  attend  such  courses  sequentially. 

In  several  instances,  initial  training  courses 
for  a  specific  discipline  (e.g.,  workers, 
inspjectors)  require  hands-on  training.  For 
asbestos  abatement  contractor/supervisors 
and  workers,  hands-on  training  should 
include  working  with  asbestos-substitute 
materials,  fitting  and  using  respirators,  use  of 
glovebags.  donning  protective  clothing,  and 
constructing  a  decontamination  unit  as  well 
as  other  abatement  work  activities. 

1.  Workers 

A  person  must  be  accredited  as  a  worker 
to  carry  out  any  of  the  following  activities 
with  respect  to  friable  ACBM  in  a  school  or 
public  and  commercial  building:  (1)  A 
response  action  other  than  a  SSSD  activity. 

(2)  a  maintenance  activity  that  disturbs 
friable  ACBM  other  than  a  SSSD  activity,  or 

(3)  a  resp>onse  action  for  a  major  fiber  release 
episode.  Ail  persons  seeking  accreditation  as 
asbestos  abatement  workers  shall  complete  at 
least  a  4-day  training  course  as  outlined 
below.  The  4-day  worker  training  course 
shall  include  lectures,  demonstrations,  at 
least  14  hours  of  hands-on  training, 
individual  respirator  fit  testing,  course 
review,  and  an  examination.  Hands-on 


training  must  permit  workers  to  hax-e  actual 
exp>erience  performing  tasks  associated  with 
asbestos  abatement.  A  person  who  is 
otherwise  accredited  as  a  contractor/ 
supervisor  may  perform  in  the  role  of  a 
worker  without  possessing  separate 
accreditation  as  a  worker. 

Because  of  cultural  diversity  associated 
with  the  asbestos  workforce,  EPA 
recommends  that  States  adopt  specific 
standards  for  the  approval  of  foreign 
language  courses  for  abatement  workers.  EPA 
further  recommends  the  use  of  audio-visual 
materials  to  complement  lectures,  where 
appropriate. 

The  training  course  shall  adequately 
address  the  following  topics: 

(a)  Physical  characteristics  of  asbestos. 
Identification  of  asbestos,  aerodynamic 
characteristics,  typical  uses,  and  physical 
appearance,  and  a  summary  of  abatement 
control  options. 

(b)  Potential  health  effects  related  to 
asbestos  exposure.  The  nature  of  asbestos- 
related  diseases;  routes  of  exposure;  dose- 
response  relationships  and  the  lack  of  a  safe 
exjxwure  level;  the  synergistic  effect  between 
cigarette  smoking  and  asfaiestos  exposure;  the 
latency  periods  for  asbestos-related  diseases; 
a  discussion  of  the  relationship  of  asbestos 
exposure  to  asbestosis,  lung  cancer, 
mesothelioma,  and  cancers  of  other  organs. 

(c)  Employee  personal  protective 
equipment.  Classes  and  characteristics  of 
respirator  types;  limitations  of  respirators; 
projjer  selection,  inspection;  donning,  use, 
nvaintenance,  and  storage  procedures  for 
respirators;  methods  for  field  testing  of  the 
fac«piece-to-face  seal  (positive  and  negative- 
pressure  fit  checks);  qualitative  and 
quantitative  fit  testing  procedures;  variability 
between  field  and  laborator>'  protection 
factors  that  alter  respiratory  fit  (e.g.,  facial 
hair);  the  components  of  a  proper  respiratory 
protection  program;  selection  and  use  of 
personal  protective  clothing;  use,  storage, 
and  handling  of  non-disposable  clothing;  and 
regulations  ccrvering  personal  protective 
equipment. 

(d)  State-of-the-art  work  practices.  Proper 
work  practices  for  asbestos  abatement 
activities,  including  descriptions  of  proper 
construction;  maintenance  of  barriers  and 
decontamination  enclosure  systems; 
positioning  of  warning  signs;  lock-out  of 
electrical  and  ventilation  systems;  proper 
working  techniques  for  minimizing  fiber 
release;  use  of  wet  methods;  use  of  negative 
pressure  exhaust  ventilation  equipment:  use 
of  high-efficiency  particulate  air  (HEPA) 
vacuums:  proper  clean-up  and  disposal 
procedures:  work  practices  for  removal, 
encapsulation,  enclosure,  and  repair  of  ACM; 
emergency  procedures  for  sudden  releases; 
potential  exposure  situations;  transport  and 
disposal  procedures;  and  recommended  and 
prohibited  work  practices. 

(e)  Personal  hygiene.  Entry  and  exit 
procedures  for  the  work  area;  use  of  showers: 
avoidance  of  eating,  drinking,  smoking,  and 
chewing  (gum  or  tobacco)  in  the  work  area; 
and  potential  exposures,  such  as  family 
exposure. 

(f)  Additional  safety  hazards.  Hazards 
encountered  during  abatement  activities  and 
how  to  deal  with  them.  In  :luding  electrical 
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hazards,  heat  stress,  air  contaminants  other 
than  asbestos,  fire  and  explosion  hazards, 
scaffold  and  ladder  hazards,  slips,  trips,  and 
falls,  and  confined  spaces. 

(g)  Medical  monitoring.  OSHA  and  EPA 
Worker  Protection  Rule  reouirements  for 
physical  examinations,  including  a 
pulmonary  function  test,  chest  X-rays,  and  a 
medical  history  for  each  employee. 

(h)  Air  monitoring.  Procedures  to 
determine  airborne  concentrations  of 
asbestos  fibers,  focusing  on  how  personal  air 
sampling  is  performed  and  the  reasons  for  it. 

(i)  Relevant  Federal,  State,  and  local 
regulatory  requirements,  procedures,  and 
standards.  With  particular  attention  directed 
at  relevant  EPA,  OSHA,  and  State  regulations 
concerning  asbestos  abatement  workers. 

(j)  Establishment  of  respiratory  protection 
prbgrams. 

(k)  Course  review.  A  review  of  key  aspects 
of  the  training  course. 

2.  Contract  or /Supervisors 

A  person  must  be  accredited  as  a 
contractor/supervisor  to  supervise  any  of  the 
following  activities  with  resf>ect  to  friable 
ACBM  in  a  school  or  public  and  commercial 
building:  (1)  A  resjjonse  action  other  than  a 
SSSD  activity,  (2)  a  maintenance  activity  that 
disturbs  friable  ACBM  other  than  a  SSSD 
activity,  or  (3)  a  response  action  for  a  major 
fiber  release  episode.  All  persons  seeking 
accreditation  as  asbestos  abatement 
contractor/supervisors  shall  complete  at  least 
a  5-day  training  course  as  outlined  below. 
The  training  course  must  include  lectures, 
demonstrations,  at  least  14  hours  of  hands- 
on  training,  individual  respirator  fit  testing, 
course  review,  and  a  written  examination. 
Hands-on  training  must  permit  supervisors  to 
have  actual  experience  performing  tasks 
associated  with  asbestos  abatement. 

EPA  recommends  the  use  of  audiovisual 
materials  to  complement  lectures,  where 
appropriate. 

Asbestos  abatement  supervisors  include 
those  persons  who  provide  supervision  and 
direction  to  workers  performing  response 
actions.  Supervisors  may  include  those 
individuals  with  the  position  title  of 
foreman,  working  foreman,  or  leadman 
pursuant  to  collective  bargaining  agreements. 
At  least  one  supervisor  is  required  to  be  at 
the  worksite  at  all  times  while  response 
actions  are  being  conducted.  Asbestos 
workers  must  have  access  to  accredited 
supervisors  throughout  the  duration  of  the 
project. 

The  contractor/supervisor  trainingTourse 
shall  adequately  address  the  following  topics: 

(a)  The  physical  chamcteristics  of  asbestos 
and  asbestos-containing  materials. 
Identification  of  asbestos,  aerodynamic 
characteristics,  typical  uses,  physical 
apftearance,  a  review  of  hazard  assessment 
considerations,  and  a  summary  of  abatement 
control  options. 

(b)  Potential  health  effects  related  to 
asbestos  exposure.  The  nature  of  asbestos- 
related  diseases;  routes  of  exposure;  dose- 
resp)onse  relationships  and  the  lack  of  a  safe 
exposure  level;  synergism  between  cigarette 
smoking  and  asbestos  exposure;  and  latency 
period  for  diseases. 

(c)  Employee  personal  protective 
equipment.  Classes  and  characteristics  of 


respirator  types;  limitations  of  respirators; 
proper  selection,  inspection,  donning,  use, 
maintenance,  and  storage  procedures  for 
respirators;  methods  for  field  testing  of  the 
facepiece-to-face  seal  (positive  and  negative- 
pressure  fit  checks);  qualitative  and 
quantitative  fit  testing  procedures;  variability 
between  field  and  laboratory  protection 
factors  that  alter  respiratory  fit  (e.g.,  facial 
hair);  the  components  of  a  proper  respiratory 
protection  program;  selection  and  use  of 
p»ersonal  protective  clothing;  and  use, 
storage,  and  handling  of  non-disposable 
clothing;  and  regulations  covering  personal 
protective  equipment. 

(d)  State-of-the-art  work  practices.  Proper 
work  practices  for  asbestos  abatement 
activities,  including  descriptions  of  proper 
construction  and  maintenance  of  barriers  and 
decontamination  enclosure  systems; 
positioning  of  warning  signs;  lock-out  of 
electrical  and  ventilation  systems;  proper 
working  techniques  for  minimizing  fiber 
release;  use  of  wet  methods;  use  of  negative 
pressure  exhaust  ventilation  equipment;  use 
of  HEPA  vacuums;  and  proper  clean-up  and 
disposal  procedures.  Work  practices  for 
removal,  encapsulation,  enclosure,  and  repair 
of  ACM;  emergency  procedures  for 
unplanned  releases;  potential  exposure 
situations;  transport  and  disposal  procedures; 
and  recommended  and  prohibited  work 
practices.  New  abatement-related  techniques 
and  methodologies  may  be  discussed. 

(e)  Personal  hygiene.  Entry  and  exit 
procedures  for  the  work  area;  use  of  showers; 
and  avoidance  of  eating,  drinking,  smoking, 
and  chewing  (gum  or  tobacco)  in  the  work 
area.  Potential  exposures,  such  as  family 
exp>osure.  shall  also  be  included. 

(f)  Additional  safety  hazards.  Hazards 
encountered  during  abatement  activities  and 
how  to  deal  with  them,  including  electrical 
hazards,  heat  stress,  air  contaminants  other 
than  asbestos,  fire  and  explosion  hazards, 
scaffold  and  ladder  hazards,  slips,  trips,  and 
falls,  and  confined  spaces. 

(g)  Medical  monitoring.  OSHA  and  EPA 
Worker  Protection  Rule  requirements  for 
physical  examinations,  including  a 
pulmonary  function  test,  chest  X-rays  and  a 
medical  history  for  each  employee. 

(h)  Air  monitoring.  Procedures  to 
determine  airborne  concentrations  of 
asbestos  fibers,  including  descriptions  of 
aggressive  air  sampling,  sampling  equipment 
and  methods,  reasons  for  air  monitoring, 
types  of  samples  and  interpretation  of  results. 

EPA  recommends  that  transmission 
electron  microscopy  (TEM)  be  used  for 
analysis  of  final  air  clearance  samples,  and 
that  sample  analyses  be  performed  by 
laboratories  accredited  by  the  National 
Institute  of  Standards  and  Technology's 
(NIST)  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP). 

(i)  Relevant  Federal,  State,  and  local 
regulatory  requirements,  procedures,  and 
standards,  including: 

(i)  Requirements  of  TSCA  Title  II. 

(ii)  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (40  CFR  part  61), 
Subjjarts  A  (General  Provisions)  and  M 
(National  Emission  Standard  for  Asbestos). 

(iii)  OSHA  standards  for  permissible 
exposure  to  airborne  concentrations  of 


asbestos  fibers  and  respiratory  protection  (29 
CFR  1910.134). 

(iv)  OSHA  Asbestos  Construction  Standard 
(29  CFR  1926.58).  (v)EPA  Worker  Protection 
Rule,  (40  CFR  part  763.  Subpart  G). 

(j)  Respiratory  Protection  Programs  and 
Medical  Monitoring  Programs. 

(k)  Insurance  and  liability  issues. 
Contractor  issues;  worker's  compensation 
coverage  and  exclusions;  third-party 
liabilities  and  defenses;  insurance  coverage 
and  exclusions. 

(1)  Recordkeeping  for  asbestos  abatement 
projects.  Records  required  by  Federal,  State, 
and  local  regulations;  records  recommended 
for  legal  and  insurance  purpMJses. 

(m)  Suf>er\-isory  techniques  for  asbestos 
abatement  activities.  Supervisory  practices  to 
enforce  and  reinforce  the  required  work 
practices  and  discourage  unsafe  work 
practices. 

(n)  Contract  specifications.  Discussions  of 
key  elements  that  are  included  in  contract 
sptecifications. 

(o)  Course  review.  A  review  of  key  asp>ects 
of  the  training  course. 

3.  Inspector 

All  p)ersons  who  insp)ect  for  ACBM  in 
schools  or  public  and  commercial  buildings 
must  be  accredited.  All  persons  seeking 
accreditation  as  an  inspector  shall  complete 
at  least  a  3-day  training  course  as  outlined 
below.  The  course  shall  include  lectures, 
demonstrations,  4  hours  of  hands-on  training, 
individual  respirator  fit-testing,  course 
review,  and  a  written  examination. 

EPA  recommends  the  use  of  audiovisual 
materials  to  complement  lectures,  where 
appropriate.  Hands-on  training  should 
include  conducting  a  simulated  building 
walk-through  insp>ection  and  respirator  fit 
testing.  The  insp)ector  training  course  shall 
adequately  address  the  following  topics: 

(a)  Background  information  on  asbestos. 
Identification  of  asbestos,  and  examples  and 
discussion  of  the  uses  and  locations  of 
asbestos  in  buildings;  physical  appearance  of 
asbestos. 

(b)  Potential  health  effects  related  to 
asbestos  exposure.  The  nature  of  asbestos- 
related  diseases;  routes  of  exposure;  dose- 
resp>onse  relationships  and  the  lack  of  a  safe 
exposure  level;  the  synergistic  effect  between 
cigarette  smoking  and  asbestos  ex[x>sure;  the 
latency  pwriods  for  asbestos-related  diseases; 
a  discussion  of  the  relationship  of  asbestos 
exp>osure  to  asbestosis.  lung  cancer, 
mesothelioma,  and  cancers  of  other  organs. 

(c)  Functions/qualifications  and  role  of 
inspectors.  Discussions  of  prior  experience 
and  qualifications  for  insp)ectors  and 
management  planners;  discussions  of  the 
functions  of  an  accredited  insp)ector  as 
compared  to  those  of  an  accredited  k 
management  planner;  discussion  of  \ 
inspjection  process  including  inventotwof 
ACM  and  physical  assessment.  ^s^ 

(d)  Legal  liabilities  and  defenses.  ^' 
Responsibilities  of  the  inspector  and 
management  planner;  a  discussion  of 
comprehensive  general  liability  pwlicies, 
claims-made,  and  occurrence  policies, 
environmental  and  {dilution  liability  pmlicy 
clauses;  state  liability  insurance 
requirements;  bonding  and  the  relationship 
of  insurance  availability  to  bond  availability. 
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(e)  Understanding  building  systems.  The 
interrelationship  between  building  systeiBS, 
including:  an  overview  of  coaunoo  building 
{>h>-sicai  plan  layout;  heat,  ventilation,  and 
air  conditioning  (HVAC)  system  type*, 
physical  organization,  and  where  asbestos  is 
found  on  HVAC  components;  building 
mechanical  systems,  their  types  and 
organization,  and  where  to  look  for  asbestos 
on  such  systems;  inspecting  electrical 
systems,  including  appropriate  safety 
precautions:  reading  blueprints  and  as-built 
drawings. 

(0  PublicJemployee/building  occupant 
reiations.  Notifying  employee  organizations 
about  the  inspection;  signs  to  warn  building 
occupants:  tact  in  dealing  with  occupants 
and  the  press:  scheduling  of  insf)ection8  to 
minimize  disruptions;  and  education  of 
building  occupants  about  actions  being 
taken. 

(g)  Pre- inspection  planning  and  review  of 
previoas  inspection  records.  Scheduling  the 
inspection  and  obtaining  access;  building 
record  review;  identincation  of  probable 
homogeneous  areas  from  blueprints  or  as- 
built  drawings:  consultation  with 
maintenance  or  building  fjersonnel;  review  of 
previous  inspection,  sampling,  and 
abatement  records  of  a  building:  the  role  of 
the  inspector  in  exclusions  for  pre\-iously 
performed  inspections. 

(h)  Inspecting  for  friable  and  non-friable 
ACM  and  assessing  the  condition  of  friable 
ACM.  Procedures  to  follow  in  conducting 
visual  inspections  for  friable  and  non-firiable 
ACM:  types  of  building  materials  that  may 
contain  asbestos:  touching  materials  to 
determine  friability:  open  return  air  plenums 
and  their  ImpKirtaDce  in  HVAC  systems: 
assessing  damage,  significant  damage, 
potential  damage,  and  potential  significant 
damage;  amount  of  suspected  ACM,  both  in 
total  quantity  and  as  a  percentage  of  the  total 
area;  type  of  damage:  accessibility;  material's 
potential  for  disturbance:  known  or 
suspected  causes  of  damage  or  significant 
damage:  and  deterioration  as  assessment 
factors. 

(i)  Bulk  sampling/documentation  of 
asbestos.  Detailed  discussion  of  the 
"Simplified  Sampling  Scheme  for  Friable 
Surfacing  Materials  (EPA  560/5-85-030a 
October  1985)";  techniques  to  ensure 
sampling  in  a  randomly  distributed  manner 
for  other  than  friable  surfacing  materials; 
sampling  of  non-friable  materials;  techniques 
for  bulk  sampling;  inspector's  sampling  and 
repair  equipment;  patching  or  repair  of 
damage  from  sampling:  discussion  of 
polarized  light  microscopy;  choosing  an 
accredited  laboratory  to  analyze  bulk 
samples:  quality  control  and  quality 
assurance  procedures.  EPA's 
recommendation  that  all  bulk  samplf;s 
collected  from  school  or  public  and  / 
commercial  buildings  be  anal>'zed  by  a 
laboratory  accredited  under  the  NVLAP 
administered  by  NIST. 

(j)  Inspector  respiratory  protection  and 
personal  protective  equipment  Classes  and 
characteristics  of  respirator  types;  limitations 
of  respirators;  proper  selection,  instjection; 
donning,  use,  maintenance,  and  storage 
procedures  for  respirators;  methods  for  field 
testing  of  the  facepiece-to-face  seal  (positive 


and  negative-pressure  fit  checks);  qualitative 
and  quantitative  fit  testing  procedures; 
variability  between  field  and  laboratory 

J)rotection  fectors  that  alter  respiratory  fit 
e.g.,  facial  hair);  the  components  of  a  proper 
respiratory  protection  program;  selection  and 
use  of  personal  protective  clothing;  use, 
storage,  and  handling  of  non-disposable 
clothing. 

(k)  Recordkeeping  and  writing  the 
inspection  report.  Labeling  of  samples  and 
keying  sample  identification  to  sampling 
location;  recommendations  on  sample 
labeling:  detailing  of  ACM  inventory: 
photographs  of  selected  sampling  areas  and 
examples  of  ACM  condition;  information 
required  for  inclusion  in  the  management 
plan  required  for  school  buildings  under 
TSCA  Title  H,  section  203  (i)(1).  EPA 
recommends  that  States  develop  and  require 
the  use  of  standardized  forms  for  recording 
the  results  of  inspwctions  in  schools  or  public 
.  or  commercial  buildings,  and  that  the  use  of 
these  forms  be  incorporated  into  the 
curriculum  of  training  conducted  for 
accreditation. 

(1)  Regulatory  review.  The  following  topics 
should  be  covered:  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP:  40  CFR  pert  61,  SubparU  A  and 
M);  EPA  Worker  Protection  Rule  (40  CFR  part 
763.  Subpart  G);  OSHA  Asbestos 
Construction  Standard  (29  CFR  1926.S8); 
OSHA  respirator  requirements  (29  CFR 
1910.134):  the  Friable  Asbestos  in  Schools 
Rule  (40  CFR  Part  763,  Subpart  F);  applicable 
State  and  local  regulations,  and  differences 
between  Federal  and  State  requirements 
Where  they  apply,  and  the  effects,  if  any,  on 
public  and  nonpublic  schools  or  commercial 
or  public  buildings. 

(m)  Field  trip.  This  includes  a  field 
exercise,  including  a  walk-through 
inspection:  on-site  discussion  about 
information  gathering  and  the  determination 
of  sampling  locations;  on-site  practice  in 
physical  assessment;  classroom  discussion  of 
field  exercise. 

(n)  Course  review.  A  revievr  of  key  aspects 
of  the  training  course. 

4.  Management  Planner 

All  persons  who  prepare  management 
plans  for  schools  must  be  accredited.  All 
persons  seeking  accreditation  as  management 
planners  shall  complete  a  3-day  inspector 
training  course  as  outlined  above  and  a  2- 
day  management  planner  training  course. 
Possession  of  current  and  valid  inspector 
accreditation  shall  be  a  prerequisite  for 
admission  to  the  management  planner 
training  course.  The  management  planner 
course  shall  include  lectures, 
demonstrations,  course  review,  and  a  written 
examination. 

EPA  recommends  the  use  of  audiovisual 
materials  to  complement  lectures,  where 
appropriate. 

TSCA  Title  II  does  not  require 
accreditation  for  persons  performing  the 
management  planner  role  in  public  and 
commercial  buildings.  Nevertheless,  such 
persons  may  fmd  this  training  and 
accreditation  helpful  in  prefiaring  them  to 
design  or  administer  asbestos  operations  and 
maintenance  programs  for  public  and 
commercial  buildings. 


The  management  planner  training  course 
shall  adequately  address  the  following  topics: 

(a)  Course  overview.  The  role  and 
responsibilities  of  the  management  planner, 
operations  and  maintenance  programs: 
setting  work  priorities;  protection  of  building 
occupants. 

(b)  Evaluation/interpretation  of  survey 
results.  Review  of  TSCA  Title  H  requirements 
for  inspection  and  management  plans  for 
school  buildings  as  given  in  section  203(i)(l) 
of  TSCA  Title  II;  interpretation  of  field  daU 
end  laboratory  results;  comparison  of  field 
insc>ector's  data  sheet  with  laboratory  results 
and  site  stuvey. 

(c)  Hazard  assessment  Amplification  of 
the  difference  between  physical  assessment 
and  hazard  assessment;  the  role  of  the 
management  planner  in  hazard  assessment; 
explanation  of  significant  damage,  damage, 
potential  damage,  and  potential  significant 
damage:  use  of  a  description  (or  decision 
tree)  code  for  assessment  of  ACM;  assessment 
of  friable  ACM;  relationship  of  accessibility, 
vibration  sources,  use  of  adjoining  space,  and 
air  plenums  and  other  factors  to  hazard 
assessment. 

(d)  Legal  implications.  Liability;  insurance 
issues  specific  to  plarmers:  liabilities 
associated  with  interim  control  measures,  in- 
house  maintenance,  repair,  and  removal;  use 
of  results  from  previously  performed 
inspections. 

(e)  Evaluation  and  selection  of  control 
options.  Overview  of  encapsulation, 
enclosure,  interim  operations  and 
maintenaitce,  and  removal;  advantages  and 
disadvantages  of  each  method;  response 
actions  described  via  a  decision  tree  or  other 
appropriate  nnethod:  work  practices  for  each 
response  action;  staging  and  prioritizing  of 
work  in  both  vacant  and  occupied  buildings; 
the  need  for  containment  barriers  and 
decontamination  in  response  actions. 

(f)  Role  of  other  professionals.  Use  of 
industrial  hygienists,  engineers,  and 
architects  in  developing  technical 
specifications  for  response  actions;  any 
requirements  that  may  exist  for  architect 
sign-off  of  plans:  team  approach  to  design  of 
high-quality  job  specifications. 

(g)  Developing  an  operations  and 
maintenance  (0&-M)  plan.  Purpose  of  the 
plan;  discussion  of  applicable  EPA  guidance 
documents;  what  actions  should  be  taken  by 
custodial  staff;  proper  cleaning  procedures; 
steam  cleaning  and  HEPA  vacuuming: 
reducing  disturt>ance  of  ACM;  scheduling 
O&M  for  off-hours:  rescheduling  or  canceling 
renovation  in  areas  with  ACM;  boiler  room 
maintenance;  disposal  of  ACM;  in-house 
procedures  for  ACM — bridging  and 
penetrating  encapsulants;  pipe  fittings;  metal 
sleeves;  polyvinyl  chloride  (PVC),  canvas, 
and  wet  wraps;  muslin  with  straps,  fiber 
mesh  cloth;  mineral  wool,  and  insulating 
cement:  discussion  of  employee  protection 
programs  and  staff  training:  case  study  in 
developing  an  O&M  plan  (development, 
implementation  process,  and  problems  that 
have  been  exjjerienced). 

(h)  Regulatory  review.  Focusing  on  the 
OSHA  Asbestos  Construction  Standard  found 
at  29  CFR  1926.58;  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  found  at  40  CFR  part  61,  Subparts 
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A  (General  Provisions)  end  M  (National 
Emission  Standard  for  Asbestos);  EPA 
Worlter  Protection  Rule  found  at  40  CTR  part 
763.  Subpart  G;  TSCA  Title  11;  applicable 
State  regulations. 

(i)  Recordkeeping  for  the  management 
planner.  Use  of  field  inspector's  data  sheet 
along  with  laboratory  results:  on-going 
recordkeeping  as  a  means  to  track  asbestos 
disturbance;  procedures  for  recordkeeping. 
EPA  recommends  that  Sutes  require  the  use 
of  standardized  forms  for  purposes  of 
management  plans  and  incorporate  the  use  of 
such  forms  into  the  initial  training  course  for 
management  planners. 

(j)  Assembling  and  submitting  the 
management  plan.  Plan  requirements  for 
schools  in  TSCA  Title  11  section  203(iKl):  the 
management  plan  as  a  planning  tool. 

(k)  Financing  abatement  actions.  Economic 
analysis  and  cost  estimates;  development  of 
cost  estimates:  present  costs  of  abatement 
versus  future  operation  and  maintenance 
costs;  Asbestos  School  Hazard  Abatement 
Act  grants  and  loans. 

(I)  Course  review.  A  review  of  key  aspects 
of  the  training  course. 

5.  Pro|ect  Designer 

A  person  must  be  accredited  as  a  project 
di?signer  to  design  any  of  the  following 
activities  with  respect  to  friable  ACBM  in  a 
school  or  public  and  commercial  building: 
(1)  A  response  action  other  than  a  SSSD 
maintenance  activity,  (2)  a  maintenance 
activity  that  disturbs  friable  ACBM  other 
Lian  a  SSSD  maintenance  activity,  or  (3)  a 
rvrsponse  action  for  a  major  fiber  release 
episode.  All  persons  seeking  accreditation  as 
a  project  designer  shall  complete  at  least  a 
minimum  3-day  training  course  as  outlined 
below.  The  project  designer  course  shall 
include  lectures,  demonstrations,  a  field  trip, 
course  review  and  a  written  examination. 

EPA  recommends  the  use  of  audiovisual 
materials  to  complement  lectures,  where 
appropriate. 

The  abatement  project  designer  training 
course  shall  adequately  address  the  following 
topics: 

(a)  Background  information  on  asbestos. 
Identification  of  asbestos;  examples  and 
discussion  of  the  uses  and  locations  of 
asbestos  in  buildings;  physical  appearance  of 
asbestos. 

(b)  Potential  health  effects  related  to 
asbestos  exposure.  Nature  of  asbestos-related 
diseases;  routes  of  exposure:  dose-response 
relationships  and  the  lack  of  a  safe  exposure 
level;  the  synergistic  effect  between  cigarette 
smoking  and  asbestos  exposure;  the  latency 
period  of  asbestos-related  diseases;  a 
discussion  of  the  relationship  between 
asbestos  exposure  a  mi  asbestos  is,  lung 
cancer,  mesothelioma,  and  cancers  of  other 
organs, 

(c)  Overview  of  abatement  construction 
projects.  Abatement  as  a  portion  of  a 
renovation  project;  OSHA  requirements  for 
notification  of  other  contractors  on  a  multi- 
employer site  (29  CFR  1926.58). 

(d)  Safety  system  design  specifications. 
Design,  construction,  and  maintenance  of 
containment  barriers  and  decontamination 
enclosure  systems;  positioning  of  warning 
signs;  electrical  and  ventilation  system  lock- 


out: proper  working  techniques  for 
minimizing  fiber  release:  entry  and  exit 
procedures  for  the  work  area;  use  of  wet 
methods;  proper  techniques  for  initial 
cleaning:  use  of  negative-pressure  exhaust 
ventilation  equipment:  use  of  HEPA 
vacuums:  proper  clean-up  and  disposal  of 
asbestos:  work  practices  as  they  apply  to 
encapsulation,  enclosure,  and  repair;  use  of 
glove  bags  and  a  demonstration  of  glove  bag 
use. 

(e)  Field  trip.  A  visit  to  an  abatement  site 
or  other  suitable  building  site,  including  on- 
site  discussions  of  abatement  design  and 
building  walk-through  inspection.  Include 
discussion  of  rationale  for  the  concept  of 
functional  spaces  during  the  walk-through. 

(0  Employee  personal  protective 
equipment.  Classes  and  characteristics  of 
respirator  typ>es;  limitations  of  respirators; 
proper  selection,  inspection;  donning,  use, 
maintenance,  and  storage  procedures  for 
respirators:  methods  for  field  testing  of  the 
facepiece-to-£ace  seal  (positive  and  negative- 
pressure  fit  checks):  qualitative  and 
quantitative  fit  testing  procedures;  variability 
between  field  and  laboratory  protection 
factors  that  alter  respiratory  fit  (e.g.,  facial 
hair):  the  components  of  a  proper  respiratory 
protection  program;  selection  and  use  of 
personal  protective  clothing:  use.  storage, 
and  handling  of  non-disposable  clothing. 

(g)  Additional  safety  hazards.  Hazards 
encountered  during  abatement  activities  and 
how  to  deal  with  them,  including  electrical 
hazards,  heat  stress,  air  contaminants  other 
than  asbestos,  fire,  and  explosion  hazards. 

(h)  Fiber  aerodynamics  and  control. 
Aerodynamic  characteristics  of  asbestos 
fibers;  importance  of  proper  containment 
barriers;  settling  time  for  asbestos  fibers;  wet 
methods  in  abatement:  aggressive  air 
monitoring  following  abatement:  aggressive 
air  movement  and  negative-pressure  exhaust 
ventilation  as  a  clean-up  method. 

(i)  Designing  abatement  solutions. 
Discussions  of  removal,  enclosure,  and 
encapsulation  methods;  asbestos  waste 
disposal 

(j)  Final  clearance  process.  Discussion  of- 
the  need  for  a  written  sampling  rationale  for 
aggressive  final  air  clearance;  requirements  of 
a  complete  visual  inspection:  and  the 
relationship  of  the  visual  inspection  to  final 
air  clearance. 

EPA  recommends  the  use  of  TEM  for 
analysis  of  final  air  clearance  samples.  These 
samples  should  be  analyzed  by  laboratories 
accredited  under  the  NIST  NVLAP. 

(k)  Budgeting/cost  estimating. 
Development  of  cost  estimates;  present  costs 
of  abatement  versus  future  operation  and 
maintenance  costs;  setting  priorities  for 
abatement  jobs  to  reduce  costs. 

(1)  Writing  abatement  specifications. 
Preparation  of  and  need  for  a  written  project 
design;  means  and  methods  sjjecifications 
versus  performance  specifications;  design  of 
abatement  in  occupied  buildings; 
modification  of  guide  specifications  for  a 
particular  building:  worker  and  building 
occupant  healthymedical  considerations; 
replacement  of  ACM  with  non-asbestos 
substitutes. 

(m)  Preparing  abatement  drawings. 
Significance  and  need  for  drawings,  use  of 


as-built  drawings  as  base  drawings;  use  of 
inspection  photographs  and  on-site  reports; 
methods  of  preparing  abatement  drawings; 
diagramming  containment  barriers; 
relationship  of  drawings  to  design 
specifications;  p>£uticular  problems  related  to 
abatement  drawings. 

(n)  Contract  preparation  and 
administration. 

(o)  Legal/liabilities/defenses.  Insurance 
considerations:  bonding;  hold-harmless 
clauses:  use  of  abatement  contractor's 
liability  insurance;  claims  made  versus 
occiirrence  policies. 

(p)  Beplacement.  Replacement  of  asbestos 
witn  aslM»to«-free  substitutes. 

(q)  Role  of  other  consultants.  Development 
of  technical  specification  sections  by 
industrial  bygienists  or  engineers;  the  multi- 
disciplinary  team  approach  to  abatement 
design. 

(r)  Occupied  buildings.  Special  design 
procedures  required  in  occupied  buildings: 
education  of  occupants:  extra  monitoring 
recommendations:  staging  of  work  to 
minimize  occupant  exp>osure:  scheduling  of 
renovation  to  minimize  exposure. 

(s)  Relevant  Federal,  State,  and  local 
regulatory  requirements,  procedures  and 
standards,  including,  but  not  limited  to: 

(i)  Requirements  of  TSCA  Title  II. 

(ii)  National  Emission  Standards  for 
Hazardous  Air  Pollutants.  (40  CFR  part  61) 
subparts  A  (General  Provisions)  and  M 
(National  Emission  Standard  for  Asbestos). 

(iii)  OSHA  Respirator  Standard  found  at  29 
CFR  19iai34. 

(iv)  EPA  Worker  Protection  Rule  found  at 
40  CFR  put  763.  subpart  G. 

(v)  OSHA  AriMStos  Construction  Standard 
found  at  29  CFR  1926.58. 

(vi)  OSHA  Hazard  Communication 
Standard  found  at  29  CFR  1926.59. 

(t)  Course  review.  A  review  of  key  aspects 
of  the  training  course. 

6.  Prolect  Monitor 

EPA  recommends  that  States  adopt  training 
and  accreditation  requirements  for  persons 
seeking  to  perform  work  as  project  nuinitors. 
Project  monitors  observe  abatement  activities 
performed  by  contractors  and  generally  serve 
as  a  building  owner's  representative  to 
ensure  that  abatement  work  is  completed 
according  to  specification  and  in  compliance 
with  all  relevant  statutes  and  regulations. 
They  may  also  perform  the  vital  role  of  air 
monitoring  for  purposes  of  determining  final 
clearance.  EPA  recommends  that  a  State 
seeking  to  accredit  individuals  as  project 
monitors  consider  adopting  a  minimum  5- 
day  training  course  covering  the  topics 
outlined  below.  The  course  outlined  below 
consists  of  lectures  and  demonstrations,  at 
least  6  hours  of  hands-on  training,  course 
review,  and  a  written  examination.  The 
hands-on  training  component  might  be 
satisfied  by  having  the  student  simulate 
participation  in  or  performance  of  any  of  the 
relevant  job  functions  or  activities  (or  by 
incorporation  of  the  workshop  component 
described  in  item  "n"  below  of  this  unit). 

EPA  recommends  that  the  project  monitor 
training  course  adequately  address  the 
following  topics: 

(a)  Roles  and  responsibilities  of  the  project 
monitor  Definition  and  responsibilities  of 
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the  project  monitor,  including  regulator)'/ 
sp>ecification  compliance  monitoring,  air 
monitoring,  conducting  visual  inspections, 
and  Hnal  clearance  monitoring. 

(b)  Characteristics  of  asbestos  and 
asbestos-containing  materials.  Typical  uses 
of  asbestos:  physical  appearance  of  asbestos: 
review  of  asbestos  abatement  and  control 
techniques;  presentation  of  the  health  effects 
of  asbestos  exposure,  including  routes  of 
exposure,  dose-response  relationships,  and 
latency  periods  for  asbestos-related  diseases. 

(c)  Federal  asbestos  regulations.  Overview 
of  pertinent  EPA  regulations,  including: 
NESHAP,  40  CFR  part  61,  subparts  A  and  M: 
AHERA,  40  CFR  part  763.  subpart  E:  and  the 
EPA  Worker  Protection  Rule,  40  CFR  part 
763,  subpart  G.  Overview  of  pertinent  OSHA 
regulations,  including:  Construction  Industry 
Standard  for  Asbestos,  29  CFR  1926.58: 
Respirator  Standard.  29  CFR  1910.134:  and 
the  Hazard  Communication  Standard,  29  CFR 
1926.39.  Applicable  State  and  local  asbestos 
regulations:  regulatory  interrelationships. 

(d)  Understanding  building  construction 
and  building  systems.  Building  construction 
basics,  building  physical  plan  layout: 
understanding  building  systems  (HVAC, 
electrical,  etc.):  layout  and  organization, 
where  asbestos  is  likely  to  be  found  on 
building  systems;  renovations  and  the  effect 
of  asbestos  abatement  on  building  systems. 

(e)  Asbestos  abatement  contmcts, 
specifications,  and  drawings.  Basic 
provisions  of  the  contract:  relationships 
between  principle  parties,  establishing  chain 
of  command:  types  of  s[>ecirications, 
including  means  and  methods,  performance, 
and  proprietary  and  nonproprietary;  reading 
and  interpreting  records  and  abatement 
drawings:  discussion  of  change  orders; 
common  enforcement  responsibilities  and 
authority  of  project  monitor. 

(f)  Response  actions  and  abatement 
practices.  Pre-work  insp>ections:  pre-work 
considerations,  precleaning  of  the  work  area, 
removal  of  furniture,  fixtures,  and 
equipment:  shutdown/modification  of 
building  systems;  construction  and 
maintenance  of  containment  barriers,  propter 
demarcation  of  work  areas;  work  area  entry/ 
exit,  hygiene  practices:  determining  the 
effectiveness  of  air  filtration  equipment: 
techniques  for  minimizing  fiber  release,  wet 
methods,  continuous  cleaning:  abatement 
methods  other  than  removal;  abatement  area 
clean-up  procedures;  waste  transport  and 
disposal  procedures:  contingency  planning 
for  emergency  response. 

(g)  Asbestos  abatement  equipment.  Typical 
equipment  found  on  an  abatement  project:  air 
filtration  devices,  vacuum  systems,  negative 
pressure  differential  monitoring:  HEPA 
filtration  units,  theory  of  filtration,  design/ 
construction  of  HEPA  filtration  units, 
qualitative  and  quantitative  performance  of 
HEPA  filtration  units,  sizing  the  ventilation 
requirements,  location  of  HEPA  filtration 
units,  qualitative  and  quantitative  tests  of 
containment  barrier  integrity;  best  available 
technology. 

(h)  Personal  protective  equipment.  Proper 
selection  of  respiratory  protection:  classes 
and  characteristics  of  respirator  types, 
limitations  of  respirators:  prof)er  use  of  other 
safety  equipment,  protective  clothing 


selection,  use,  and  proper  handling,  hard/ 
bump  hats,  safety  shoes:  breathing  air 
systems,  high  pressure  v.  low  pressure, 
testing  for  Grade  D  air,  determining  proper 
backup  air  volumes. 

(i)  Air  monitoring  strategies.  Sampling 
equipment,  sampling  pumps  (low  v.  high 
volume),  flow  regulating  devices  (critical  and 
limiting  orifices),  use  of  fibrous  aerosol 
monitors  on  abatement  projects:  sampling 
media,  types  of  filters,  ty'pes  of  cassettes, 
filter  orientation,  storage  and  shipment  of 
filters;  calibration  techniques,  primary 
calibration  standards,  secondary  calibration 
standards,  temperature/pressure  effects, 
frequency  of  calibration,  recordkeeping  and 
field  work  documentation,  calculations:  air 
sample  analysis,  techniques  available  and 
limitations  of  AHERA  on  their  use, 
transmission  electron  microscopy 
(background  to  sample  preparation  and 
analysis,  air  sample  conditions  which 
prohibit  analysis,  EPA's  recommended 
technique  for  analysis  of  final  air  clearance 
samples),  phase  contrast  microscopy 
(background  to  sample  preparation,  and 
AHERA's  limits  on  the  use  of  phase  contrast 
microscopy),  what  each  technique  measures: 
analytical  methodologies,  AHERA  TEM 
protocol,  NIOSH  7400.  OSHA  reference 
method  (non  clearance),  EPA 
recommendation  for  clearance  (TEM); 
sampling  strategies  for  clearance  monitoring, 
types  of  air  samples  (personal  breathing  zone 
V.  fixed-station  area)  sampling  location  and 
objectives  (pre-abatement,  during  abatement, 
and  clearance  monitoring),  number  of 
samples  to  be  collected,  minimum  and 
maximum  air  volumes,  clearance  monitoring 
(post-visual-inspection)  (number  of  samples 
required,  selection  of  sampling  locations. 
p>eriod  of  sampling,  aggressive  sampling, 
interpretations  of  sampling  results, 
calcplations),  quality  assurance:  special 
sampling  problems,  crawl  spaces,  acceptable 
samples  for  laboratory  analysis,  sampling  in 
occupied  buildings  (barrier  monitoring). 

(j)  Safety  and  health  issues  other  than 
asbestos.  Confined-space  entry,  electrical 
hazards,  fire  and  explosion  concerns,  ladders 
and  scaffolding,  heat  stress,  air  contaminants 
other  than  asbestos,  fall  hazards,  hazardous 
materials  on  abatement  projects. 

(k)  Conducting  visual  inspections. 
Inspections  during  abatement,  visual 
inspections  using  the  ASTM  El 368 
document;  conducting  inspections  for 
completeness  of  removal;  discussion  of  "how 
clean  is  clean?" 

(1)  Legal  responsibilities  and  liabilities  of 
project  monitors.  Specification  enforcement 
capabilities;  regulatory  enforcement; 
licensing;  powers  delegated  to  project 
monitors  through  contract  documents. 

(m)  Recordkeeping  and  report  writing. 
Developing  project  logs/daily  logs  (what 
should  be  included,  who  sees  them):  final 
report  preparation;  recordkeeping  under 
Federal  regulations. 

(n)  Workshops  (6  hours  spread  over  3 
days).  Contracts,  specifications,  and 
drawings:  This  workshop  could  consist  of 
each  participant  being  issued  a  set  of 
contracts,  specifications,  and  drawings  and 
then  being  asked  to  answer  questions  and 
make  recommendations  to  a  project  architect, 


engineer  or  to  the  building  owner  based  on 
given  conditions  and  these  documents. 

Air  monitoring  strategies/asbestos 
abatement  equipment:  This  workshop  could 
consist  of  simulated  abatement  sites  for 
which  sampling  strategies  would  have  to  be 
developed  (i.e.,  occupied  buildings, 
industrial  situations).  Through 
demonstrations  and  exhibition,  the  project 
monitor  may  also  be  able  to  gain  a  better 
understanding  of  the  function  of  various 
pieces  of  equipment  used  on  abatement 
projects  (air  filtration  units,  water  filtration 
units,  negative  pressure  monitoring  devices, 
sampling  pump  calibration  devices,  etc.). 

Conducting  visual  inspections:  This 
workshop  could  consist,  ideally,  of  an 
interactive  video  in  which  a  participant  is 
"taken  through"  a  work  area  and  asked  to 
make  notes  of  what  is  seen.  A  series  of 
questions  will  be  asked  which  are  designed 
to  stimulate  a  person's  recall  of  the  area.  This 
workshop  could  consist  of  a  series  of  two  or 
three  videos  with  different  site  conditions 
and  different  degrees  of  cleanliness. 

C.  Examinations 

1.  Each  State  shall  administer  a  closed 
book  examination  or  designate  other  entities 
such  as  State-approved  providers  of  training 
courses  to  administer  the  closed-book 
examination  to  persons  seeking  accreditation 
who  have  completed  an  initial  training 
course.  Demonstration  testing  may  also  be 
included  as  part  of  the  examination.  A 
person  seeking  initial  accreditation  in  a 
specific  discipline  must  pass  the  examination 
for  that  discipline  in  order  to  receive 
accreditation.  For  example,  a  person  seeking 
accreditation  as  an  abatement  project 
designer  must  pass  the  State's  examination 
for  abatement  project  designer. 

States  may  develop  their  own 
examinations,  have  providers  of  training 
courses  develop  examinations,  or  use 
standardized  examinations  developted  for 
purposes  of  accreditation  under  TSCA  Title 
II.  In  addition.  States  may  supplement 
standardized  examinations  with  questions 
about  State  regulations.  States  may  obtain 
commercially  developed  standardized 
examinations,  develop  standardized 
examinations  indef>endently,  or  do  so  in 
coop»eration  with  other  States,  or  with 
commercial  or  non-profit  providers  on  a 
regional  or  national  basis.  EPA  recommends 
the  use  of  standardized,  scientifically- 
validated  testing  instruments,  which  may  be 
beneficial  in  terms  of  both  promoting 
competency  and  in  fostering  accreditation 
reciprocity  between  States. 

Each  examination  shall  adequately  cover 
the  topics  included  in  the  training  course  for 
that  discipline.  Each  person  who  completes 
a  training  course,  passes  the  required 
examination,  and  fulfills  whatever  other 
requirements  the  State  imposes  must  receive 
an  accreditation  certificate  in  a  specific 
discipline.  Whether  a  State  directly  issues 
accreditation  certificates,  or  authorizes 
training  providers  to  issue  accreditation 
certificates,  each  certificate  issued  to  an 
accredited  person  must  contain  the  following 
minimum  information: 

a.  A  unique  certificate  number 

b.  Name  of  accredited  person 
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c.  Discipline  of  the  training  course 
completed, 
d  Dates  of  the  training  course. 

e.  Date  of  the  examination. 

f.  An  expiration  date  of  1  year  after  the  date 
upon  which  the  person  successfully 
completed  the  course  and  examination. 

g.  The  name,  address,  and  telephone 
number  of  the  training  provider  that  issued 
the  certificate. 

h.  A  statement  that  the  person  receiving 
the  certificate  has  completed  the  requisite 
training  for  asbestos  accreditation  under 
TSCA  Title  II. 

States  or  training  providers  who  reaccredit 
persons  based  upon  completion  of  required 
refresher  training  must  also  provide 
accreditation  certificates  with  all  of  the  above 
information,  except  the  examination  date 
may  be  omitted  if  a  State  docs  not  require  a 
refresher  examination  for  reaccreditation. 

Where  a  State  licenses  accredited  persons 
but  has  authorized  training  providers  to  issue 
accreditation  certificates,  the  State  may  issue 
licenses  in  the  form  of  photo-identification 
cards.  Where  this  applies,  EPA  recommends 
that  the  State  licenses  should  include  all  of 
the  same  information  required  for  the 
accreditation  certificates.  A  State  may  also 
choose  to  issue  photo-identification  cards  in 
addition  to  the  required  accreditation 
certificates. 

Accredited  persons  must  have  their  initial 
and  current  accreditation  certificates  at  the 
location  where  they  are  conducting  work. 

2.  The  following  are  the  requirements  for 
examination  in  each  discipline: 

a.  Worker 

i.  50  multiple<hoice  questions 
ii.  Passing  score:  70  percent  correct 

b.  Contractor/Supervisor 

i.  100  multiple-choice  questions 
ii.  Passing  score:  70  percent  correct 

c.  Inspector 

i.  50  Multiple-choice  questions 
ii.  Passing  score:  70  percent  correct 

d.  Management  Planner. 

i.  50  Multiple-choice  questions 
ii.  Passing  score:  70  percent  correct 

e.  Project  Designer: 

i.  100  multiple-choice  questions 
ii.  Passing  score:  70  percent  correct 

D.  Continuing  Education 

For  all  disciplines,  a  State's  accreditation 
program  shall  include  annual  refresher 
training  as  a  requirement  for  reaccreditation 
as  indicated  below: 

1.  Workers:  One  full  day  of  refresher 
training. 

2.  Contractor/Supervisors:  One  fiill  day  of 
refresher  training. 

3.  Inspectors:  One  half-day  of  refresher 
training. 

4.  Management  Planners:  One  half-day  of 
inspector  refresher  training  and  one  half-day 
of  refresher  training  for  management 
planners. 

5.  Project  Designers:  One  full  day  of 
refresher  training. 

The  refresher  courses  shall  be  specific  to 
each  discipline.  Refresher  courses  shall  be 
conducted  as  separate  and  distinct  courses 
and  not  combined  with  any  other  training 
during  the  period  of  the  refresher  course.  For 
each  discipline,  the  refresher  course  shall 
review  and  discuss  changes  in  Federal,  State, 


and  local  regulations,  developments  in  state- 
of-the-art  procedures,  and  a  review  of  key 
aspects  of  the  initial  training  course  as 
determined  by  the  Stata  After  completing  the 
annual  refresher  course,  persons  shall  have 
their  accreditation  extended  for  an  additional 
year  from  the  date  of  the  refresher  course.  A 
State  may  consider  requiring  persons  to  pass 
reaccreditation  examinations  at  specific 
intervals  (for  example,  every  3  years). 

EPA  recommends  that  States  formally 
establish  a  12-montb  grace  period  to  enable 
formerly  accredited  persons  with  expired 
certificates  to  complete  refresher  training  and 
have  their  accreditation  status  reinstated 
without  having  to  re-take  the  initial  training 
course. 

E.  Qualifications 

In  addition  to  requiring  training  and  an 
examination,  a  State  may  require  candidates 
for  accreditation  to  meet  other  qualification 
and/or  experience  standards  that  the  State 
considers  appropriate  for  some  or  all 
disciplines.  States  may  choose  to  consider 
requiring  qualifications  similar  to  the 
examples  outlined  below  for  inspectors, 
management  planners  and  project  designers. 
States  may  modify  these  examples  as 
appropriate.  In  addition.  States  may  want  to 
include  some  requirements  based  on 
experience  in  perfomaing  a  task  directly  as  a 
part  of  a  job  or  in  an  apprenticeship  role. 
They  may  also  wish  to  consider  additional 
criteria  for  the  approval  of  training  course 
instructors  beyond  those  prescribed  by  EPA. 

1.  Inspectors:  Qualifications  -  possess  a 
high  school  diploma.  States  may  want  to 
require  an  Associate's  Degree  in  specific 
fields  (e.g.,  environmental  or  physical 
sciences). 

2.  Management  Planners:  Qualifications  • 
Registered  architect,  engineer,  or  certified 
industrial  hygienist  or  related  scientific  field. 

3.  Project  Designers:  Qualifications  - 
registered  architect,  engineer,  or  certified 
industrial  hygienist. 

4.  Asbestos  Training  Course  Instructor: 
Qualifications  -  academic  credentials  and/or 
field  experience  in  asbestos  abatement. 

EPA  recommends  that  States  prescribe 
minimum  qualification  standards  for  training 
instructors  employed  by  training  providers. 

F.  Recordkeeping  Requirements  for  Training 
Providers 

All  approved  providers  of  accredited 
asbestos  training  courses  must  comply  with 
the  following  minimum  Recordkeeping 
requirements. 

1.  Training  course  materials.  A  training 
provider  must  retain  copies  of  all 
instructional  materials  used  in  the  delivery  of 
the  classroom  training  such  as  student 
manuals,  instructor  notebooks  and  handouts. 

2.  Instructor  qualifications.  A  training 
provider  must  retain  copies  of  all  instructors' 
resumes,  and  the  documents  approving  each 
instructor  issued  by  either  EPA  or  a  State. 
Instructors  must  be  approved  by  either  EPA 
or  a  State  before  teaching  courses  for 
accreditation  purposes.  A  training  provider 
must  notify  EPA  or  the  State,  as  appropriate, 
in  advance  whenever  it  changes  course 
instructors.  Records  must  accurately  identify 
the  instructors  that  taught  each  particular 
course  for  each  date  that  a  course  is  offered. 


3.  Examinations.  A  training  provider  must 
document  that  each  person  who  receives  an 
accreditation  certificate  for  an  initial  training 
course  has  achieved  a  passing  score  on  the 
examination.  These  records  must  clearly 
indicate  the  date  upon  which  the  exam  was 
administered,  the  training  course  and 
discipline  for  which  the  exam  was  given,  the 
name  of  the  person  who  proctcved  the  exam, 
a  copy  of  the  exam,  and  the  name  and  test 
score  of  each  f>erson  taking  the  exam.  The 
topic  and  dates  of  the  training  course  must 
correspond  to  those  listed  on  that  person's 
accreditation  certificate.  States  may  choose  to 
apply  these  same  requirements  to 
examinations  for  refresher  training  courses. 

4.  Accreditation  certificates.  The  training 
providers  or  States,  whichever  issues  the 
accreditation  certificate,  shall  maintain 
records  that  document  the  names  of  all 
persons  who  have  been  awarded  certificates, 
their  certificate  numbers,  the  disciplines  for 
which  accreditation  was  conferred,  training 
and  expiration  dates,  and  the  training 
location.  The  training  provider  or  State  shall 
maintain  the  records  in  a  manner  that  allows 
verification  by  telephone  of  the  required 
information. 

5.  Verification  of  certificate  information. 
EPA  recommends  that  training  providers  of 
refresher  training  courses  confirm  that  their 
students  possess  valid  accreditation  before 
granting  course  admission.  EPA  further 
recommends  that  training  providers  offering 
the  initial  management  planner  training 
course  verify  that  students  have  met  the 
prerequisite  of  possessing  valid  inspector 
accreditation  at  the  time  of  course  admission. 

6.  Records  retention  and  access,  (a)  The 
training  provider  shall  maintain  all  required 
records  for  a  minimum  of  3  years.  The 
training  provider,  however,  may  find  it 
advantageous  to  retain  these  records  for  a 
longer  period  of  time. 

(b)  The  training  provider  must  allow 
reasonable  access  to  all  of  the  records 
required  by  the  MAP,  and  to  any  other 
records  which  may  be  required  by  States  for 
the  approval  of  asbestos  training  providers  or 
the  accreditation  of  asbestos  training  courses, 
to  both  EPA  and  to  State  Agencies,  on 
request.  EPA  encourages  training  providers  to 
make  this  information  equally  accessible  to 
the  general  public 

(c)  If  a  training  provider  ceases  to  conduct 
training,  the  training  provider  shall  notify  the 
approving  government  body  (EPA  or  the 
State)  and  give  it  the  opportunity  to  take 
possession  of  that  providers  asbestos  training 
records. 

G.  Deaccreditation 

1.  States  must  establish  criteria  and 
procedures  for  deaccrediting  ftersons 
accredited  as  workers,  contractor/ 
supervisors,  inspectors,  management 
planners,  and  project  designers.  States  must 
follow  their  own  administrative  procedures 
in  pursuing  deaccreditation  actions.  At  a 
minimum,  the  criteria  shall  include: 

(a)  Performing  work  requiring  accreditation 
at  a  job  site  without  being  in  physical 
possession  of  initial  and  current 
accreditation  certificates; 

(b)  Permitting  the  duplication  or  use  of 
one's  own  accreditation  certificate  by 
another; 
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(c)  Performing  work  for  which 
accreditation  has  not  been  received;  or 

(d)  Obtaining  accreditation  from  a  training 
provider  that  does  not  have  approval  to  offer 
training  for  the  particular  discipline  from 
either  EPA  or  from  a  State  that  has  a 
contractor  accreditation  plan  at  least  as 
stringent  as  the  EPA  MAP. 

EPA  may  directly  pursue  deaccreditation 
actions  without  reliance  on  State 
deaccreditation  or  enforcement  authority  or 
actions.  In  addition  to  the  above-listed 
situations,  the  Administrator  may  susptend  or 
revoke  the  accreditation  of  persons  who  have 
been  subject  to  a  final  order  imposing  a  civil 
penalty  or  convicted  under  section  16  of 
TSCA,  15  U.S.C  2615  or  2647.  for  violations 
of40CFRpart  763,  or  section  113  of  the 
Clean  Air  Act,  42  U.S.C.  7413,  for  violations 
of  40  CFR  part  61.  subpart  M. 

2.  Any  person  who  performs  asbestos  work 
requiring  accreditation  under  section  206(a] 
of  TSCA,  15  U.S.C  2646(a),  without  such 
accreditation  is  in  violation  of  TSCA.  The 
following  persons  are  not  accredited  for 
purposes  of  section  206(a)  of  TSCA: 

(a)  Any  person  who  obtains  accreditation 
through  fraudulent  representation  of  training 
or  examination  documents; 

(b)  Any  person  who  obtains  training 
documentation  through  fraudulent  means; 

(c)  Any  f>erson  who  gains  admission  to  and 
completes  refresher  training  through 
fraudulent  representation  of  initial  or 
previous  refresher  training  documentation;  or 

(d)  Any  person  who  obtains  accreditation 
through  fraudulent  representation  of 
accreditation  requirements  such  as 
education,  training,  professional  registration, 
or  experience. 

H.  Reciprocity 

EPA  recommends  that  each  State  establish 
reciprocal  arrangements  with  other  States 
that  have  established  accreditation  programs 
that  meet  or  exceed  the  requirements  of  the 
MAP.  Such  arrangements  might  address 
cooperation  in  licensing  determinations,  the 
review  and  approval  of  training  programs 
and/or  instructors,  candidate  testing  and 
exam  administration,  curriculum 
development,  |X)licy  formulation, 
compliance  monitoring,  and  the  exchange  of 
information  and  data.  The  benefits  to  be 
derived  from  these  arrangements  include  a 
potential  cost-savings  from  the  reduction  of 
duplicative  activity  and  the  attainment  of  a 
more  professional  accredited  workforce  as 
States  are  able  to  refine  and  improve  the 
effectiveness  of  their  programs  based  uf>on 
the  experience  and  methods  of  other  States. 

//.  EPA  Approval  Process  for  State 
Accreditation  Programs 

A.  States  may  seek  approval  for  a  single 
discipline  or  all  disciplines  as  sftecified  in 
the  MAP.  For  example,  a  State  that  currently 
only  requires  worker  accreditation  may 
receive  EPA  approval  for  that  discipline 
alone.  EPA  encourages  States  that  currently 
do  not  have  accreditation  requirements  for  all 
disciplines  required  under  section  206(b)(2) 
of  TSCA.  15  use.  2646(b)(2),  to  seek  EPA 
approval  for  those  disciplines  the  State  does 
accredit.  As  States  establish  accreditation 
requirements  for  the  remaining  disciplines, 
the  requested  information  outlined  below 


should  be  submitted  to  EPA  as  soon  as 
possible.  Any  State  that  had  an  accreditation 
program  approved  by  EPA  under  an  earlier 
version  of  the  MAP  may  follow  the  same 
procedures  to  obtain  EPA  approval  of  their 
accreditation  program  under  this  MAP. 

B.  Partial  approval  of  a  State  Program  for 
the  accreditation  of  one  or  more  disciplines 
does  not  mean  that  the  State  is  in  full 
compliance  with  TSCA  where  the  deadline 
for  that  State  to  have  adopted  a  State  Plan  no 
less  stringent  than  the  MAP  has  already 
passed.  State  Programs  which  are  at  least  as 
stringent  as  the  MAP  for  one  or  more  of  the 
accredited  disciplines  may.  however, 
accredit  p>ersons  in  those  disciplines  only. 

C  States  seeking  EPA  approval  or 
reapproval  of  accreditation  programs  shall 
submit  the  following  information  to  the 
Regional  Asbestos  Coordinator  at  their  EPA 
Regional  office: 

1.  A  copy  of  the  legislation  establishing  or 
upgrading  the  State's  accreditation  program 
(if  applicable). 

2.  A  copy  of  the  State's  accreditation 
regulations  or  revised  regulations. 

3.  A  letter  to  the  Regional  Asbestos 
Coordinator  that  clearly  indicates  how  the 
State  meets  the  program  requirements  of  this 
MAP.  Addresses  for  each  of  the  Regional 
Asbestos  Coordinators  are  shown  below: 
EPA.  Region  1.  (ATC-lll)  Asbestos 

Coordinator.  JFK  Federal  Bldg..  Boston, 

MA  02203-2211,  (617)  565-3836. 
EPA,  Region  II,  (MS-500).  Asbestos 

Coordinator,  2890  Woodbridge  Ave., 

Edison,  NJ  08837-3679,  (908)  321-6671. 
EPA.  Region  III,  (3AT-33).  Asbestos 

Coordinator,  841  Chestnut  Bldg., 

Philadelphia.  PA  19107.  (215)  597-3160. 
EPA,  Region  IV,  Asbestos  Coordinator,  345 

Courtland  St..  N.E.,  Atlanta,  GA  30365. 

(404)  347-5014. 
EPA.  Region  V.  (SP-14I).  Asbestos 

Coordinator.  77  W.  Jackson  Blvd..  Chicago, 

IL  60604-3590.  (312)  886-6003. 
EPA,  Region  VI,  (6T-PT).  Asbestos 

Coordinator,  1445  Ross  Ave.  Dallas,  TX 

75202-2744,  (214)  655-7244. 
EPA.  Region  VII,  (ARTX/ASBS),  Asbestos 

Coordinator,  726  Minnesota  Ave.,  Kansas 

City.  KS  66101,  (913)  551-7020. 
EPA,  Region  VIII.  (8AT-TS).  Asbestos 

Coordinator,  1  Denver  Place,  Suite  500  999 

-  18th  St.,  Denver,  CO  80202-2405,  (303) 

293-1442. 
EPA.  Region  IX,  (A-4-4),  Asbestos 

Coordinator.  75  Hawthorne  St.,  San 

Francisco.  CA  94105,  (415)  744-1128. 
EPA,  Region  X,  (AT-083),  Asbestos 

Coordinator.  1200  Sixth  Ave.,  Seattle,  WA 

98101.(206)553-4762. 

EPA  maintains  a  listing  of  all  those  States 
that  have  applied  for  and  received  EPA 
approval  for  having  accreditation 
requirements  that  are  at  least  as  stringent  as 
the  MAP  for  one  or  more  disciplines.  Any 
training  courses  approved  by  an  EPA- 
approved  State  Program  are  considered  to  be 
EPA-approved  for  purposes  of  accreditation. 

///.  Approval  of  Training  Courses 

Individuals  or  groups  wishing  to  sponsor 
training  courses  for  disciplines  required  to  be 
accredited  under  section  206(b)(1)(A)  of 
TSCA,  15  U.S.C.  2646(b)(1)(A),  may  apply  for 


approval  &t>m  States  that  have  accreditation 
program  requirements  that  are  at  least  as 
stringent  as  this  MAP.  For  a  course  to  receive 
approval,  it  must  meet  the  requirements  for 
the  course  as  outlined  in  this  MAP,  and  any 
other  requirements  imposed  by  the  State 
frxim  which  approval  is  being  sought.  Courses 
that  have  been  approved  by  a  State  with  an 
accreditation  program  at  least  as  stringent  as 
this  MAP  are  approved  under  section  206(a) 
of  TSCA,  15  U.S.C.  2646(a),  for  that 
particular  State,  and  also  for  any  other  State 
that  does  not  have  an  accreditation  program 
as  stringent  as  this  MAP. 

A.  Initial  Training  Course  Approval 

A  training  provider  must  submit  the 
following  minimum  information  to  a  State  as 
part  of  its  application  for  the  approval  of 
each  training  course: 

1.  The  course  provider's  name,  address, 
and  telephone  number. 

2.  A  list  of  any  other  States  that  currently 
approve  the  training  course. 

3.  The  course  curriculum. 

4.  A  letter  from  the  provider  of  the  training 
course  that  clearly  indicates  how  the  course 
meets  the  MAP  requirements  for: 

a.  Length  of  training  in  days. 

b.  Amount  and  ty{>e  of  hands-on  training. 

c.  Elimination  (length,  format,  and  passing 
score). 

d.  Topics  covered  in  the  course. 

5.  A  copy  of  all  course  materials  (student 
manuals,  instructor  notebooks,  handouts, 
etc.). 

6.  A  detailed  statement  about  the 
development  of  the  examination  used  in  the 
course. 

7.  Names  and  qualifications  of  all  course 
instructors.  Instructors  must  have  academic 
and/or  field  experience  in  asbestos 
abatement. 

8.  A  description  of  and  an  example  of  the 
numbered  certificates  issued  to  students  who 
attend  the  course  and  pass  the  examination. 

B.  Refresher  Training  Course  Approval 

The  following  minimum  information  is 
required  for  approval  of  refresher  training 
courses  by  States: 

1.  The  length  of  training  in  half-days  or 
days. 

2.  The  topics  covered  in  the  course. 

3.  A  copy  of  all  course  materials  (student 
manuals,  instructor  notebooks,  handouts, 
etc.). 

4.  The  names  and  qualifications  of  all 
course  instructors.  Instructors  must  have 
academic  and/or  field  exp)erience  in  asbestos 
abatement. 

5.  A  description  of  and  an  example  of 
numbered  certificates  issued  to  studen(s  who 
complete  the  refresher  course  and  pasi  the 
examination,  if  required.  J 

C  Withdrawal  of  Training  Course  Approval 

States  must  establish  criteria  and 
procedures  for  suspending  or  withdrawing 
approval  from  accredited  training  programs. 
States  should  follow  their  own 
administrative  procedures  in  pursuing 
actions  for  suspension  or  withdrawal  of 
approval  of  training  programs.  At  a 
minimum,  the  criteria  shall  include: 

(1)  Misrepresentation  of  the  extent  of  a 
training  course's  approval  by  a  State  or  EPA; 
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(2)  Failure  to  submit  required  informatioii 
or  notifications  in  a  timely  manner; 

(3)  Failure  to  maintain  requisite  records; 

(4)  Falsification  of  accreditation  records, 
instructor  qualifications,  or  other 
accreditation  information;  or 

(5)  Failure  to  adhere  to  the  training 
standards  and  requirements  of  the  EPA  MAP 
or  State  Accreditation  Program,  as 
appropriate. 

In  addition  to  the  criteria  listed  above,  EPA 
may  also  suspend  or  withdraw  a  training 
course's  approval  where  an  approved 
training  course  instructor,  or  other  person 
with  supervisory  authority  over  the  delivery 
of  training  has  been  found  in  violation  of 
other  asbestos  regulations  administered  by 
EPA.  An  administrative  or  judicial  finding  of 
violation,  or  execution  of  a  consent 
agreement  and  order  under  40  CFR  22.18, 
constitutes  evidence  of  a  failure  to  comply 
with  relevant  statutes  or  regulations.  States 
may  wish  to  adopt  this  criterion  modified  to 
include  their  own  asbestos  statutes  or 
regulations.  EPA  may  also  susp)end  or 
withdraw  approval  of  training  programs 
where  a  training  provider  has  submitted  false 
information  as  a  part  of  the  self-certification 
required  under  Unit  V.B.  of  the  revised  MAP. 

Training  course  providers  shall  permit 
representatives  of  EPA  or  the  State  which 
approved  their  training  courses  to  attend, 
evaluate,  and  monitor  any  training  course 
without  charge.  EPA  or  State  compliance 
inspection  staff  are  not  required  to  give 
advance  notice  of  their  inspections.  EPA  may 
suspend  or  withdraw  State  or  EPA  approval 
of  a  training  course  based  upon  the  criteria 
specified  in  this  Unit  III.C 

A'.  EPA  Procedures  for  Suspension  or 
Revocation  of  Accreditation  or  Training 
Course  Approval. 

A.  If  the  Administrator  decides  to  suspend 
or  revoke  the  accreditation  of  any  person  or 
suspend  or  withdraw  the  approval  of  a 
training  course,  the  Administrator  will  notify 
the  affected  entity  of  the  following: 

1.  The  grounds  upon  which  the 
suspension,  revocation,  or  withdrawal  Is 
based. 

2.  The  time  period  during  which  the 
suspension,  revocation,  or  withdrawal  is 
effective,  whether  permanent  or  otherwise. 

3.  The  conditions,  if  any,  under  which  the 
affected  entity  may  receive  accreditation  or 
approval  In  the  future. 

4.  Any  additional  conditions  which  the 
Administrator  may  impose. 

sTThei^pportunity  to  request  a  hearing 
prior  to  finaf- Agency  action  to  suspend  or 
\     revoke  acayditation  or  suspend  or  withdraw 
\  approval.    (    \  \ 

'    B.  If  a  hearing' is  requested  by  the 
/  accredited  person  or  training  course  provider 
pursuant  to  the  preceding  paragraph,  the 
Administrator  will: 

1.  Notify  the  affected  entity  of  those 
assertions  of  law  and  fact  upon  which  the 
action  to  suspend,  revoke,  or  withdraw  is 
based. 

2.  Provide  the  effected  entity  an 
opportunity  to  offer  written  statements  of 
facts,  explanations,  comments,  and 
arguments  relevant  to  the  prop>osed  action. 

3.  Provide  the  affected  entity  such  other 
procedural  opportunities  as  the 


Administrator  may  deem  appropriate  to 
ensure  a  fair  and  impartial  hearing. 

4.  Appoint  an  EPA  attorney  as  Presiding 
Officer  to  conduct  the  hearing.  No  person 
shall  serve  as  Presiding  Officer  if  he  or  she 
has  had  any  prior  connection  with  the 
specific  case. 

Q  The  Presiding  Officer  appointed 
pursuant  to  the  preceding  paragraph  shall: 

1.  Conduct  a  fair,  orderly,  and  impartial 
hearing,  without  unnecessary  delay. 

2.  Consider  all  relevant  evidence, 
explanation,  comment,  and  argument 
submitted  pursuant  to  the  preceding 
paragraph. 

3.  Promptly  notify  the  affected  entity  of  his 
or  her  decision  and  order.  Such  an  order  is 

a  final  Agency  action. 

D.  If  the  Administrator  determines  that  the 
public  health,  interest,  or  welfare  warrants 
immediate  action  to  suspend  the 
accreditation  of  any  person  or  the  approval 
of  any  training  course  provider,  the 
Administrator  will: 

1.  Notify  the  affected  entity  of  the  grounds 
upton  which  the  emergency  susfiension  is 
based; 

2.  Notify  the  affected  entity  of  the  time 
period  during  which  the  emergency 
suspension  is  effective. 

3.  Notify  the  affected  entity  of  the 
Administrator's  Intent  to  susf>end  or  revoke 
accreditation  or  suspend  or  withdraw 
training  course  approval,  as  appropriate,  in 
accordance  with  Unit  IV .A.  above.  If  such 
suspension,  revocation,  or  withdrawal  notice 
has  not  previously  been  issued,  it  will  be 
Issued  at  the  same  time  the  emergency 
suspension  notice  is  issued. 

E.  Any  notice,  decision,  or  order  Issued  by 
the  Administrator  under  this  section,  and  any 
documents  filed  by  an  accredited  person  or 
approved  training  course  provider  in  a 
hearing  under  this  section,  shall  be  available 
to  the  public  except  as  otherwise  provided  by 
section  14  of  TSCA  or  by  40  CFR  part  2.  Any 
such  hearing  at  which  oral  testimony  is 
presented  shall  be  open  to  the  public,  except 
that  the  Presiding  Officer  may  exclude  the 
public  to  the  extent  necessary  to  allow 
presentation  of  information  which  may  be 
entitled  to  confidential  treatment  under 
section  14  of  TSCA  or  40  CFR  part  2. 

V.  Implementation  Schedule 

The  various  requirements  of  this  MAP 
become  effective  in  accordance  with  the 
following  schedules: 

A.  Requirements  applicable  to  State  Programs 

1.  Each  State  shall  adopt  an  accreditation 
plan  that  is  at  least  as  stringent  as  this  MAP 
within  180  days  after  the  commencement  of 
the  first  regular  session  of  the  legislature  of 
the  State  that  is  convened  on  or  afier  April 
4, 1994. 

2.  If  a  State  has  adopted  an  accreditation 
plan  at  least  as  stringent  as  this  MAP  as  of 
April  4, 1994,  the  State  may  continue  to: 

a.  Conduct  TSCA  training  pursuant  to  this 
MAP. 

b.  Approve  training  course  providers  to 
conduct  training  and  to  issue  accreditation 
that  satisfies  the  requirements  for  TSCA 
accreditation  under  this  MAP. 


c  Issue  accreditation  that  satisfies  the 
requirements  for  TSCA  accreditation  under 
this  MAP. 

3.  A  State  that  had  complied  with  an 
earlier  version  of  the  MAP,  but  has  not 
adopted  an  accreditation  plan  at  least  as 
stringent  as  this  MAP  by  April  4, 1994,  may: 

a.  Conduct  TSCA  training  which  remain* 
in  compliance  with  the  requirements  of  Unit 
V.B.  of  this  MAP.  After  such  training  has 
been  self-certified  in  accordance  with  Unit 
V.B.  of  this  MAP,  the  State  may  issue 
accreditation  that  satisfies  the  requirement 
for  TSCA  accreditation  under  this  MAP. 

b.  Sustain  its  approval  for  any  training 
course  providers  to  conduct  training  and 
issue  TSCA  accreditation  that  the  State  had 
approved  before  April  4, 1994,  and  that 
remain  in  compliance  with  Unit  V.B.  of  this 
MAP. 

c  Issue  accreditation  pursuant  to  an  earlier 
version  of  the  MAP  that  provisionally 
satisfies  the  requirement  for  TSCA 
accreditation  until  October  4, 1994. 

Such  a  State  may  not  approve  new  TSCA 
training  course  providers  to  conduct  training 
or  to  issue  TSCA  accreditation  that  satisfies 
the  requirements  of  this  MAP  until  the  State 
adopts  an  accreditation  plan  that  is  at  least 
as  stringent  as  this  MAP. 

4.  A  State  that  had  complied  with  an 
earUer  version  of  the  MAP,  but  fails  to  adopt 
a  plan  as  stringent  as  this  MAP  by  the 
deadline  established  in  Unit  V.A.I. ,  is  subject 
to  the  following  after  that  deadline  date: 

a.  The  State  loses  any  status  It  may  have 
held  as  an  EPA-approved  State  for 
accreditation  purposes  under  section  206  of 
TSCA,  15  U.S.C  2646. 

b.  All  training  course  providers  approved 
by  the  State  lose  State  approval  to  conduct 
training  and  issue  accreditation  that  satisfies 
the  requirements  for  TSCA  accreditation 
under  this  MAP. 

c  The  State  may  not: 

i.  Conduct  training  for  accreditation 
pmposes  under  section  206  of  TSCA.  15 
U.S.C  2646. 

li.  Approve  training  course  providers  to 
conduct  training  or  issue  accreditation  that 
satisfies  the  requirements  for  TSCA 
accreditation:  or 

Hi.  Issue  accreditation  that  satisfies  the 
requirement  for  TSCA  accreditation. 

EPA  will  extend  EPA-approval  to  any 
training  course  provider  that  loses  State 
approval  because  the  State  does  not  comply 
with  the  deadline,  so  long  as  the  provider  is 
in  compliance  with  Unit  V.B.  of  this  MAP, 
and  the  provider  is  approved  by  a  State  that 
had  complied  with  an  earlier  version  of  the 
MAP  as  of  the  day  before  the  State  loses  its 
EPA  approval. 

5.  A  State  that  does  not  have  an 
accreditation  program  that  satisfies  the 
requirements  for  TSCA  accreditation  under 
either  an  earlier  version  of  the  MAP  or  this 
MAP,  may  not: 

a.  Conduct  training  for  accreditation 
purposes  under  section  206  of  TSCA,  15 
use  2646; 

b.  Approve  training  course  providers  to 
conduct  training  or  issue  accreditation  that 
satisfies  the  requirements  for  TSCA 
accreditation;  or 

c  Issue  accreditation  that  satisfies  the 
requirement  for  TSCA  accreditation. 
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B.  Rtiquirements  applicable  to  Training 
Courses  and  Providers 

As  of  October  4,  1994,  an  approved 
training  provider  must  certify  to  EPA  and  to 
any  State  that  has  approved  the  provider  for 
TS(]A  accreditJinon,  that  each  of  the 
pmvrder's  training  cimrses  ctiriiplies  with  the 
re^uireinents  of  this  MAP.  The  written 
submission  muit  document  in  specific  d»;tail 
the  (flanges  niaiie  to  each  tryining  course  in 
oriif-r  !o  coTnpl y  with  the  lequirements  of  this 
MAP  and  clesrly  st.ite  tliat  the  provider  is 
also  'v.\  'r.mpliance  with  all  other 
rrquirements  of  this  MAP.  including  the  new 
r!x;(.rdk«H'pin^  pnd  cf^rtif.cate  provisioiis. 
Earh  siibmissinn  must  in.'Jude  the  fcilluwing 
sMttnicnt  signed  ?»y  an  authorized 
repr-  -entative  of  the  treiniiig  providtT. 
"I  Inci'jr  civi!  and  criminal  penalties  c.f  i;;w 
for  the  maki.ig  v.r  submiss.  -n  of  fnlse  or 
fraudulent  st^rem^nts  or  r^jpresentations  (18 
U.S.v:.  tool  and  15  U.S.C  26151. 1  CHrtify  that 
th.'!  t-rtiriing  dt'scribed  in  tf:i».  submis,->ion 
con'iplies  with  nil  applicahlf  requin-ments  of 
TiMf"  'I  of  TSCA,  lOCTR  p,^r»  703.  Appendix 
C  to  Subpart  E.  as  revised,  and  any  otiier 
applicdble  Fed'^ral.  state  or  local 
requi'^ments."  A  tonsulidsffvJ  self- 
cenit"tcation  submission  from  each  training 
pn)vider  that  addresses  al'  of  its  approved 
trainir.g  cou.'ses  is  permissible  and 
enr;o  iraged. 


The  self-certificatioa  must  be  sent  via 
registered  mail,  to  EPA  Headquarters  at  the 
following  address:  Attn.  Self-Certification 
Program,  Field  Programs  Branch,  Chemical 
Management  Division  (7404).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401  M  St. 
SW..  Washington,  DC  20460.  A  duplicate 
copy  of  the  complete  submission  must  also 
be  sent  to  any  States  from  which  approval 
had  been  obtained. 

The  timely  receipt  of  a  complete  self- 
certification  by  EPA  and  all  approving  States 
shall  have  the  effect  of  extending  approval 
under  this  MAP  to  the  training  courses 
offered  by  the  submitting  provider.  If  a  self- 
certification  is  not  received  by  the  approving 
govmment  botlies  on  or  before  the  due  date, 
the  atTected  training  course  is  not  approved 
under  this  MAP.  Such  training  providers 
must  then  reapply  for  approval  of  these 
training  courses  pursuant  to  the  procedures 
outlined  in  Unit  III. 

C.  Requirements  applicable  to  Accredited 
Pensons. 

Persons  accredited  by  a  State  with  an 
arcreditation  program  no  less  stringent  than 
an  earlier  version  of  the  MAP  or  by  aa  EPA- 
approved  training  provider  as  of  April  3. 
1994,  are  accredited  in  accordance  with  the 
requirements  of  this  MAP.  and  are  not 


required  to  retake  Initial  training.  They  must 
continue  to  comply  with  the  requirements  for 
annual  refresher  training  in  Unit  l.D.  of  the 
revised  MAP. 

D.  Rcqui.'empnts  applicable  to  Non- 
Accredited  Persons. 

In  order  to  perform  work  requiring 
accreditdtion  under  TSCA  Title  II,  persons 
who  are  not  accredited  by  a  State  with  an 
accreditation  program  no  less  stringent  than 
an  eirlicr  version  of  the  M-\P  or  by  an  EPA- 
Tipproved  traini.^g  provider  as  of  Ajiril  3. 
1994.  muot  comply  with  the  ungraded 
tniining  require-iients  of  this  M.AP  by  no  later 
than  Cxio'tmr9,  1994.  .\'on-accred:ted  persona 
may  obtain  in.^ia!  accreditation  on  a 
provisior.-Tl  basis  by  successfully  completing 
any  of  the  training  programs  approved  undtjr 
an  earlier  version  o!  the  MAP,  and  thereby 
perf(>rm  work  during  the  first  6  months  after 
t.his  .M.*.P  takes  effect.  However,  by  October 
4.  1994,  these  persons  must  have  successfully 
completed  an  I'pgnided  training  pr'igrara  that 
fully  complies  with  the  requirements  of  this 
MAP  in  order  to  continue  to  perform  work 
requiring  accretlitation  under  section  206  of 
TSC:A.  15U.S.C  2646. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  350 

[FHWA  Doci(St  No.  MC-94-4] 

RIN  212&-AO30 

Motor  Carrier  Safety  Assistance 
Program:  Amendment  to  Distribution 
Formula 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Interim  final  rule:  request  for 
cominents. 

SUMMARY:  This  document  modifies  the 
Motor  Carrier  Safety  Assi.stance  Program 
(MCSAP)  distribution  formula  to  allow 
States  with  incompatible  intrastate 
regulations  limited  participation  in  only 
the  basic  grant  program  beyond  October 
I.  1994.  It  does  not  change  the 
distribution  formula  pertaining  to  those 
Status  that  have  achieved  compatibiUty 
witlj  respect  to  both  interstate  and 
intrastate  transportation.  The  revised 
formula  is  necessary  to  provide 
continued  funding  for  States  that  have 
not  achieved  full  compatibility  in  the 
enforcement  of  safety  regulations 
applicable  to  intrastate  transportation. 
Such  States  will  be  qualified  through 
formula  allocation,  rather  than  suffering 
absolute  loss  of  eligibility  after 
September  30.  1994. 
DATES:  This  interim  final  rule  is 
efffectivo  March  7.  1994.  Comments  on 
this  interim  final  rule  must  be  received 
on  or  before  .April  4,  1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docltet  No.  MC- 
94-4.  room  4212.  HCC-10.  Office  of  the 
Chief  Counsel.  Federal  Highway 
Admini.stration.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8  30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
rei:eipt  of  comments  must  include  a  self- 
addrt-'sscd.  st.impi'd  postcard. 
FOR  FURTHER  iNFORMATION  CONTACT:  Ms. 
Linda  Taylor,  Office  of  Motor  Carrier 
Safety  Field  Operations  (202)  36^-6308. 
or  Ms.  Grace  Reidy.  Office  of  the  Chief 
Counsel.  (202)  366-0834.  Federal 
Kigliway  Admini.stration.  400  Seventh 
Strwt,  SW..  Washington.  DC  20.590. 
Office  hours  are  from  7:4.S  a.m.  to  4:15 
p.m..  e.t.  Monday  through  Friday, 
exo'pt  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The  .Motor 
Carrier  Safety  Assistance  Program 
(MCS.\P)  was  first  authorized  in  the 
Surface  Transportation  Assistance  Act 


of  1982  (sec.  404.  Pub.  L.  97^24.  96 
Stat.  2097.  2156)  and  most  recently 
reauthorized  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTF^)  (sec.  4002,  Pub.  L.  102-240. 105 
Stat.  1914.  2140)  which  was  signed  into 
law  on  December  19.  1991.  The  original 
authorization  contained  certain 
conditions  States  had  to  meet  to  be 
eligible  for  funding.  One  such  condition 
required  each  State  to  adopt  and  enforce 
commercial  motor  vehicle  safety 
regulations  which  are  compatible  with 
the  Federal  requirements.  Title  49,  Code 
of  Federal  Regulations  (CFR).  part  350 
was  amended  by  a  final  rule  published 
in  the  Federal  Register  on  September  8. 
1992  (57  FR  40946).  to  reflect  the 
mandates  of  the  ISTEA.  The  amended 
rule,  among  other  things,  defined 
compatibility,  with  respect  to  interstate 
applicability,  to  mean  identical  with  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  and,  with  respect 
to  intrastate  applicability,  to  mean 
within  the  Tolerance  Guidelines.  The 
rule  also  required  interstate 
compatibility  to  be  achieved  not  later 
than  October  1.  1993.  The  FHWA's 
Tolerance  Guidelines,  which  set  the 
compatibility  requirements  for  intrastate 
regulations,  were  included  in  the  new 
regulation  as  appendix  C  to  part  350  and 
future  funding  under  MCSAP  was 
conditioned  on  achieving  intrastate 
compatibility  by  October  1, 1994. 

With  this  rulemaking,  the  FHWA  is 
modifying  part  350  to  allow  partial 
funding  of  States  notwithstanding 
intrastate  incompatibility.  States  tliat 
have  not  achieved  full  intrastate 
compatibility  will  receive  50  percent  of 
their  basic  fonnula  allocation.  The 
formula  funds  which  are  withheld  from 
those  States  which  do  not  have 
compatible  intrastate  regulations  will  be 
made  available  to  States  with 
compatible  comprehensive  programs  to 
conduct  certain  high  priority  projects 
that  are  innovative,  successful,  cost- 
effective  and  cost -efficient.  This  change 
is  consistent  with  the  legislative 
diret:tion  in  the  ISTEA  to  develop  an 
improved  distribution  formula  that  both 
promotes  innovative  programs  and 
provides  incentives  to  Slates  that 
increase  compatibility,  section  40O2(k). 
Public  Law  102-240.  It  rewards  those 
States  that  have  fully  compatible 
interstate  and  intrastate  safety 
regulations,  encourages  comprehensive 
programs,  and  provides  funds  for  high 
priority  areas.  The  amendment  will  also 
enable  the  FHWA  to  maintain  a  basic 
commercial  motor  vehicle  inspection 
program  uniformly  and  universally 
applied  by  the  States  through  the 
continued  availability  of  Federal  funds. 


The  FHWA  emphasizes  that  States 
must  continue  to  meet  the  requirement 
for  interstate  compatibility,  and  this 
interim  final  rule  change  will  not  affect 
that  requirement.  The  FHWA  believes 
that  fully  compatible  safety  and 
hazardous  materials  regulations  are  an 
essential  element  of  MCSAP.  Through 
the  MCSAP.  the  FHWA.  the  States,  and 
the  Commercial  Vehicle  Safety  Alliance 
(CVSA)  have  developed  a  coordinated, 
nationwide  program  of  uniform 
inspections,  enforcement,  and  data 
collection.  This  avoids  duplication  of 
efforts  by  the  States  and  promotes 
compliance  by  the  industry. 

The  modification  made  by  this 
interim  final  rule  continues  the  progress 
made  through  MCSAP  by  permitting 
States  with  only  intrastate  variances  to 
continue  to  participate  in  the  basic 
program  while  providing  a  strong 
incentive  for  them  to  adopt  and  enforce 
compatible  intrastate  regulations. 

Compatible  Regulations 

A  major  goal  of  the  MCSAP  is  to 
achieve  nationwide  uniform  regulations, 
laws,  and  practices.  The  FHWA  has 
determined  that  forty-nine  States,  the 
District  of  Columbia,  and  three 
territories  have  adopted  compatible 
rules  applicable  to  interstate  commence. 
Thirty-six  States  and  territories  have 
adopted  compatible  intrastate  rules. 
This  is  indicative  of  the  significant 
progress  that  the  States  and  the  FHWA 
have  made  largely  through  the  MCSAP 
toward  reaching  the  goal  of  national 
uniform  commercial  motor  vehicle 
safety  regulations  and  enforcement. 

Ideally.  State  commercial  motor 
vehicle  laws  would  exactly  mirror 
Federal  regulations.  Indeed,  the  States 
are  encouraged  to  adopt  regulations 
applicable  to  both  interstate  and 
intrastate  commerce  which  are  identical 
to  the  Federal  regulations.  Moreover,  the 
mWA  strongly  encourages  States  to 
implement  a  system  which  allows  them 
to  automatically  adopt  any  new  Federal 
regulation,  which  would  preclude  any 
question  of  future  incompatibility  and 
reduce  the  chance  of  an  interruption  in 
the  States'  MCSAP  funding.  The  FHWA 
recognizes,  however,  that  circumstances 
may  exist  which  make  complete 
adoption  by  the  States  difficult.  The 
FHWA  has  therefore  provided  the  States, 
with  limited  flexibility,  through  the 
Tolerance  Guidelines,  to  address  these 
local  issues.  In  accordance  with  the 
ISTEA  mandate  to  issue  these 
guidelines  in  formal  regulations,  they 
were  included  in  the  FMCSRs  as 
appendix  C  to  part  350  (57  FR  174. 
September  8.  1992).  The  Tolerance 
Guidelines  define  the  extent  to  which 
intrastate  regulations  can  differ  from  the 


Federal  Register  /  Vol.  59.  No.  23  /  Thursday,  February  3,  1994  /  Rules  and  Regulations        5263 


FMCSRs.  yet  still  be  considered  to  be 
compatible.  Additional  differences  and 
industry  exemptions  are  strongly 
discouraged.  In  order  to  gain  FHWA's 
approval  of  additional  differences,  a 
State  must  carry  a  heavy  burden  of 
demonstrating  that  the  difference  would 
have  little  impact  on  commercial 
vehicle  safety. 

Without  this  modification  to  part  350, 
13  of  the  States  who  are  currently 
participating  in  MCSAP  may  not  qualify 
for  any  MCSAP  formula  grants  in  fiscal 
year  (FY)  1995.  These  States  (Alaska, 
Arizona,  California,  Iowa,  Kentucky, 
Maine,  Maryland,  Minnesota, 
Mississippi,  Nebraska,  Pennsylvania, 
Washington,  and  Wisconsin)  are 
allocated  a  combined  total  of  $16.7 
million  in  Federal  funds.  These  States 
conducted  a  combined  total  of  530,886 
of  the  1.6  million  driver/vehicle 
inspections  done  in  FY  1992.  If  the 
current  part  350  requirements  are  not 
changed  as  provided  in  this  rule,  these 
States  will  no  longer  receive  any 
MCSAP  funding,  which  provides  a 
significant  portion  of  the  resources  for 
them  to  conduct  roadside  commercial 
vehicle  and  driver  inspections,  safety 
and  compliance  reviews,  uniform 
accident  and  safety  data  collection,  drug 
and  alcohol  abatement  programs  and 
other  similar  activities  which  have 
contributed  to  the  significant  reduction 
of  commercial  vehicle  accidents  on  our 
nation's  highways  since  MCSAP  began 
in  FY  1984.  Thus,  the  FHWA  has 
concluded  that  total  loss  of  MCSAP 
funds  for  these  States  with  some 
remaining  intrastate  incompatible  rules 
and  regulations  would  have  an  adverse 
impact  on  commercial  motor  vehicle 
safety. 

Change  to  MCSAP  Rule,  Part  350 

This  change  will  allow  for 
distribution  of  50  percent  of  the  basic 
formula  allocation  to  those  States  which 
have  incompatible  intrastate  regulations 
after  September  30, 1994.  The  FHWA 
has  determined  that  a  50  percent 
reduction  in  an  incompatible  State's 
basic  formula  is  significant  enough  to 
serve  as  an  incentive  to  the  State  to 
enact  compatible  laws.  It  is  believed 
that  a  lesser  reduction  would  not  send 
as  strong  a  message  to  those  States 
which  still  have  incompatible 
regulations.  Without  this  change  in  Part 
350,  the  States  with  incompatible 
regulations  would  not  be  eligible  to 
receive  any  Federal  MCSAP  funding  for 
FY  1995. 

The  formula  funds  which  are 
withheld  from  those  States  which  do 
not  have  compatible  intrastate 
regulations  will  be  made  available  to 
States  with  comprehensive  programs  to 


conduct  certain  high  priority  projects 
that  are  innovative,  successful,  cost- 
efficient  and  cost-effective.  See 
§  4002(k)  of  the  ISTEA.  States  with 
incompatible  intrastate  regulations  may 
also  request  these  funds  for  activities 
aimed  at  achieving  a  comprehensive 
program. 

A  comprehensive  program  is  one  in 
which  a  State  has  and  enforces 
compatible  regulations  which  pertain  to 
both  interstate  and  intrastate 
transportation  and  has  a  motor  carrier 
safety  program  which  includes  roadside 
inspections;  compliance  reviews;  traffic 
enforcement;  hazardous  materials 
training;  drug  and  alcohol  enforcement; 
a  fully-implemented  SAFETYNET 
program,  including  the  National 
Governors  Association  accident  data 
collection,  and  as  otherwise  defined  by 
FHWA  policy.  The  FHWA  believes  that 
States  which  integrate  these  activities 
into  their  MCSAP  have  the  most 
effective,  cost  efficient,  and  successful 
commercial  vehicle  safety  programs. 

States  with  comprehensive  programs 
which  are  applying  for  these 
redistributed  funds  should  request  these 
funds  for  high  priority  projects.  High 
priority  projects  are  those  projects 
identified  by  FHWA,  in  consultation 
with  the  States,  as  having  the  highest 
impact  on  commercial  motor  vehicle 
and  driver  safety.  Generally,  the  FHWA 
would  not  support  the  use  of  these 
funds  for  activities  that  create  one-time 
personnel  hiring  which  could  not  be 
funded  in  following  years.  High  priority 
projects  will  change  from  year  to  year  to 
support  the  growth  of  the  program. 
Current  high  priority  projects  include 
advanced  brake  inspection  technologies, 
roadside  data  collection  and 
communication  devices,  border 
enforcement  to  support  the  North 
American  Free  Trade  Agreement,  local 
commercial  vehicle  enforcement,  and 
drug  and  alcohol  enforcement  activities. 

Section-by-Section  Analysis 

Section  350. 1 1    Adopting  and 
Enforcing  Compatible  Laws  and 
Regulations 

This  section  is  amended  to  correct  an 
error  which  appears  in  §  350.11(a).  This 
correction  changes  the  word 
"applicable"  to  "inapplicable"  in 
paragraph  350.11(a).  This  subsection 
provides  the  discretion  to  allow  funding 
notwithstanding  the  incompatibility  of 
State  laws  and  regulations  applicable  to 
intrastate  commerce. 

Section  350.21     Distribution  of  Funds 

This  section  is  amended  to  clarify  that 
full  basic  allocations  will  only  be 
available  to  those  States  which  have 


adopted  and  are  enforcing  compatible 
regulations  applicable  to  both  interstate 
and  intrastate  commerce.  States  with 
incompatible  intrastate  regulations  will 
be  eligible  for  only  50  percent  of  the 
basic  formula  allocation. 

Appendix  C  to  Part  350,  Tolerance 
Guidelines  for  Adopting  Compatible 
State  Rules  and  Regulations 

A  paragraph  is  added  to  appendix  C 
which  allows  limited  funding  for  States 
which  have  incompatible  intrastate 
regulations. 

Rulemaking  Analyses  and  Notices 

Administrative  Procedure  Act 

The  FHWA  has  waived  prior  notice 
and  opportunity  for  public  comment  on 
this  rule  because  it  believes  that  such 
prior  notice  and  opportiwity  for  public 
comment,  at  this  time,  would  be 
contrary  to  public  interest  within  the 
meaning  of  section  4(b)(3)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(b)(3)(B). 

The  final  MCSAP  rule  published  on 
September  8, 1992,  indicated  that  States 
must  achieve  compatibility  with  Federal 
safety  rules  within  published  Tolerance 
Guidelines  by  October  1. 1994.  the  first 
day  of  Federal  fiscal  year  1995.  Based 
on  State  submissions  for  Federal  fiscal 
year  1994.  the  FHWA  now  believes  that 
13  States  have  not  yet  achieved  an 
acceptable  level  of  compliance  for 
intrastate  safety  rules  and,  unless 
changes  are  made  in  such  State  laws, 
these  States  will  lose  all  MCSAP 
funding  on  October  1, 1994.  Each  of 
these  States,  however,  has  achieved  full 
interstate  compliance  and  substantial 
intrastate  compliance.  The  FHWA  has 
decided  that  it  should  revise  the  amount 
of  MCSAP  funds  subject  to  reduction 
due  to  a  lack  of  intrastate  compatibility 
to  ensure  that  important  safety  programs 
may  be  continued  in  the  States  while 
providing  an  incentive  to  States  to 
achieve  further  intrastate  comjsatibility 
with  Federal  motor  carrier  safety  rules. 

By  promulgating  an  interim  final  rule 
at  this  time,  the  FHWA  hopes  to  provide 
State  legislatures  sufficient  time  to 
consider  amendments  to  State  laws,  if 
necessary.  Typically,  State  legislatures 
meet  during  the  first  three  months  of  the 
calendar  year.  While  the  FHWA  notes 
that  the  effect  of  this  interim  final  rule 
is  to  lessen  the  reduction  in  MCSAP 
funds  States  will  experience  unless  they 
revise  their  intrastate  rules,  the  FHWA 
also  recognizes  that  this  action  will 
reinforce  for  the  States  the 
consequences  of  this  incompatibility. 
Concurrent  with  this  action,  the  FHWA 
is  writing  to  the  13  affected  States 
explaining  the  basis  for  determining  that 
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their  intrastate  rules  do  not  fall  within 
the  Tolerance  Guidelines. 

Likewise,  the  FHVVA  believes  that 
adopting  an  interim  final  rule  at  this 
time  will  provide  State  agencies  with 
adequate  time  to  adjust  their  programs 
to  accommodate  lower  MCSAP  funding 
levels  before  October  1.  1994.  If  the 
FHWA  delays  this  action  to  accept 
public  comment  before  taking  the 
action,  the  FHVVA  believes  that  States 
will  not  have  adequate  notice  before 
October  1.  1994.  to  take  action  to  avoid 
the  reduction  in  MCSAP  funds  or  to 
plan  accordingly. 

For  these  reasons,  the  FHWA  finds 
that  it  would  be  contrar>'  to  the  public 
interest  to  provide  notice  and 
opportunity  for  public  comment  before 
issuing  this  rule.  Nevertheless,  the 
FHWA  is  opening  a  public  docket  for 
this  rule  and  providing  60  days  for  the 
receipt  of  public  comment.  The  FHWA 
will  consider  all  comments  received 
during  this  60  day  period  in 
determining  whether  any  rey^ision  is 
necessary  to  the  rule  published  today. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  significant 
regulatory  action  under  Executive  Order 
12866  or  a  significant  regulation  under 
the  regulatory  polices  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required.  There  should 
be  no  economic  impact  on  private 
entities  as  the  action  is  entirely  related 
to  adjusting  distribution  of  funds  to 
public  entities  to  maintain  or  enhance 
enforcement  of  safety  regulations.  This 
rule  will  allow  the  13  States  with 
identified  intrastate  incompatibilities  to 
remain  in  the  MCSAP  at  a  50  percent 
funding  level.  The  additional  funds 
made  available  from  these  incompatible 
States  will  potentially  provide  increased 
funding  for  innovative  and  high  priority 
projects  for  the  States  with 
comprehensive  programs. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  relates  to  the  requirements 
States  must  meet  to  qualify  for  Federal 
hinding  under  the  MCSAP.  This  rule 
does  not  impose  any  direct  requirement 
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Executive  Order  12612  (f 
Assessment) 

This  action  has  been  an^'zed  in 
accordance  with  the  pcillciples  and 
criteria  contained  in  Executive  Order 
12612.  This  is  a  grant  program  to  induce 
States  to  adopt  compatible  safety 
regulations.  The  effect  of  the  change 
adopted  today  will  be  to  reduce  the 
impact  on  States  that  have  made 
substantial  efforts  to  adopt  compatible 
regulations,  but  which  do  not  fully 
comply.  The  action  increases  the 
individual  discretion  of  States  which 
would  otherwise  lose  access  to  Federal 
funds  because  of  exemptions  and  other 
tolerances  applicable  to  wholly 
intrastate  transportation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Papen%'ork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et.  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  350 

Grant  programs — transportation. 
Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  safety. 
Penalties,  Uniformity. 

Issued  on:  January  25. 1994. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 


Federal  Regulations,  subtitle  B.  chapter 
III,  part  350  as  follows: 

PART  350— [AMENDED] 

1.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2301-2304, 
2505-2507;  49  U.S.C.  3102;  Sees.  401-404. 
Pub.  L.  97-424.  96  Stat.  2097,  2154;  Sec. 
15(d).  Pub.  L.  101-500,  104  Stat.  1213.  1219; 
Sees.  4002  and  4009.  Pub.  L.  102-240.  105 
Stat.  2140;  and  49  CFR  1.48. 

2.  Section  350.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  350.1 1    Adopting  and  enforcing 
compatible  laws  and  regulations. 

(a)  No  funds  shall  be  awarded  under 
this  part  to  States  that  do  not  adopt  and 
enforce  laws  and  regulations  that  are 
compatible  with  the  FMCSR  (except  as 
may  be  determined  by  the 
Administrator  to  be  inapplicable)  and 
the  FHMR.  unless  otherwise  provided  in 
the  Tolerance  Guidelines  (appendix  C  to 
this  part). 
***** 

3.  Section  350.21  is  amended  by 
adding  paragraph  (d)(3)  to  read  as 
follows: 

§  350.21     Distribution  of  funds. 


(d)  •   *   * 

(3)  Beginning  on  October  1.  1994,  and 
each  October  1  thereafter,  more  than  50 
percent  of  the  basic  formula  allocation 
provided  for  in  this  section  if  any  such 
State  has  adopted  and  is  enforcing 
compatible  regulations  applicable  to 
interstate  transportation,  but  has  not 
adopted  or  is  not  enforcing  compatible 
regulations  applicable  to  intrastate 
transportation. 


Appendix  C    [Amended] 

4.  Appendix  C  to  part  350  is  amended 
by  adding  a  new  paragraph  (j)  under 
item  number  3  to  read  as  follows: 


3.  Tolerance  Guidelines  for  State  Rules  aind 
Regulations  VNliere  the  U.S.  Department  of 
Transportation  Regulations  do  not  apply 

***** 

(j)  States  whose  rules  and  regulations  do 
not  meet  these  guidelines  may  still  be 
considered  qualified  for  participation  under 
§  350.21.  However,  their  formula  allocations 
for  basic  grant  funds  will  be  subject  to  the 
limitations  of  §350.21  (d). 
[PR  Doc.  94-2118  Filed  2-2-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
DEPARTMENT  OF  LABOR 

Cooperative  Demonstration — School- 
to-Work  Opportunities  State 
Implementation  Grants  Program 

AGENCIES:  Department  of  Education  and 
Department  of  Labor. 
ACTION:  Notice  of  final  priority,  selection 
criteria,  and  other  requirements  for 
Fiscal  Year  1994. 

SUMMARY:  The  Secretaries  of  Education 
and  Labor  announce  an  absolute  priority 
for  awards  to  be  made  in  fiscal  year 
1994  to  enable  States  to  implement 
plans  for  statewide  School-to-Work 
Opportunities  systems.  These  systems 
would  offer  young  Americans  access  to 
programs  designed  to  prepare  them  for 
a  first  job  in  high-skill,  high-wage 
careers,  and  to  increase  their 
opfKjrtunities  for  further  education.  The 
Secretaries  also  announce  selection 
criteria  that  will  be  applied  in 
evaluating  applications  submitted  for 
this  competition. 

EFFECTIVE  DATE:  The  provisions  in  this 
notice  take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  provisions,  call  or 
write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Banfield,  U.S.  Department  of 
Education.  Telephone:  (202)  205-8838. 
Or  Janet  Moore,  U.S.  Department  of 
Labor.  Telephone  (202)  219-5281. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Departments  of  Education  and 
Labor  have  entered  into  a  partnership  to 
establish  a  national  framework  within 
which  ail  States  can  create  statewide 
School-to-Work  Opportunities  systems. 
These  systems  will  help  our  youth 
acquire  the  knowledge,  skills,  abilities, 
and  labor  market  information  they  need 
to  make  a  smooth  and  effective 
transition  from  school  to  career-oriented 
work  or  to  further  education  or  training. 

Currently,  three-fourths  of  America's 
high  school  students  enter  the 
workforce  without  baccalaureate 
degrees.  Many  of  them  do  not  possess 
the  basic  academic  and  entry-level 
occupational  skills  necessary  to  succeed 
in  the  changing  workplace. 


Unemployment  among  American  youth 
is  intolerably  high,  and  earnings  of  high 
school  graduates  have  been  falling 
relative  to  those  with  more  education.  In 
addition,  the  American  workplace  is 
changing  in  response  to  heightened 
international  competition  and  new 
technologies,  and  these  forces,  which 
are  ultimately  beneficial  to  the  Nation, 
are  shrinking  the  demand  for  and 
undermining  the  earning  power  of 
unskilled  labor.  The  School-to-Work 
Opportunities  initiative  is  the  result  of 
a  broad-based  and  growing  interest  in 
creating  school-to-work  transition 
systems  in  which  young  Americans 
choose  and  navigate  paths  to  productive 
and  progressively  more  rewarding  roles 
in  the  workplace. 

Under  the  School-to-Work 
Opportunities  initiative  and  the  fiscal 
year  1994  Cooperative  Demonstration 
Program  competition.  Federal  funds  will 
be  used  as  "venture  capital"  to 
stimulate  State  and  local  creativity  in 
establishing  statewide  School-to-Work 
Opportunities  systems.  To  achieve  this 
systemic  reform.  States  may  choose  to 
build  on  and  enrich  current  promising 
programs  such  as  tech-prep  education, 
career  academies,  school-to- 
apprenticeship,  cooperative  education, 
youth  apprenticeship,  and  business- 
education  compacts,  that  can  be 
developed  into  programs  under  a 
School-to-Work  Opportunities  system. 
Through  the  formation  of  partnerships 
among  secondary  and  postsecondary 
educational  institutions,  private  and 
public  employers,  labor  organizations, 
government,  community  groups, 
parents,  and  other  key  groups, 
communities  will  take  ownership  and 
responsibility  for  giving  American 
youth  access  to  skills  and  employment 
opportunities  that  will  launch  them  on 
paths  leading  to  high-skill,  high-wage 
careers.  Together.  States  and  localities 
will  take  the  lead  in  determining  goals 
and  priorities,  developing  new 
strategies,  and  measuring  progress. 

The  Federal  role  in  the  School-to- 
Work  Opportunities  initiative  is 
important,  but  limited  to  the 
establishment  of  broad  national  criteria 
and  a  framework  within^wWdvStates 
create  School-to-Work  Opportunities 
systems.  The  Federal  role  is  to  (a)  invest 
in  State  and  local  initiatives  by 
providing  seed  capital;  (b)  help  States 
and  localities  learn  from  each  other  and 
from  the  experience' of  our  international 
competitors;  (c)  build  a  knowledge  base 
of  effective  school-to-work  models, 
including  strategies  that  meet  the  needs 
of  disadvantaged  youth  and  that  can  be 
implemented  successfully  in  poor 
communities;  and  (d)  create  a  national 


framework  through  common  core 
criteria  and  national  standards. 

School-to-Work  Opportunities  Systems 

The  School-to-Work  Opportunities 
initiative  provides  for  a  substantial 
degree  of  State  flexibility  and 
experimentation,  but  all  State  systems 
will  share  the  following  common 
features  and  basic  program  components. 

The  basis  of  a  Scnool-to-Work 
Opportunities  system  is  (1)  the 
integration  of  work-based  and  school- 
based  learning  that  provides  students,  to 
the  extent  practicable,  with  broad 
instruction  on  all  aspects  of  the  industry 
students  are  preparing  to  enter,  (2)  the 
integration  of  occupational  and 
academic  learning,  and  (3)  the  linking  of 
secondary  and  postsecondary  education. 

To  build  bridges  from  school-to- work, 
programs  must  provide  students  with  an 
integrated  array  of  learning  experiences 
in  the  classroom  and  at  the  worksite.  In 
order  to  ensure  that  students  receive 
these  learning  experiences,  all  School- 
to-Work  Opportunities  programs  must 
incorporate  three  basic  program 
components:  Work-based  learning, 
school-based  learning,  and  connecting 
activities.  These  three  core  components 
include — 

•  Work-based  learning  that  includes 
providing  students  with  a  planned 
program  of  job  training  and  experiences 
relevant  to  a  student's  career  and 
leading  to  the  award  of  a  skill 
certificate,  paid  work  experience, 
workplace  mentoring,  and  instruction  in 
general  workplace  competencies. 

•  School-based  learning  that  includes 
career  awareness  and  career  exploration 
and  counseling,  initial  selection  of  a 
career  major  by  interested  students  not 
later  than  the  beginnfng  of  the  11th 
grade,  a  coherent  multi-year  sequence  of 
instruction  typically  beginning  no  later 
than  the  eleventh  grade  and  ending 
typically  after  at  least  one  year  of 
postsecondary  education  tied  to  high 
academic  and  skill  standards,  which 
would  be  developed  under  the  proposed 
"Goals  2000:  Educate  America  Act." 
and  regularly  scheduled  evaluations  to 
identify  students'  academic  strengths 
and  weaknesses,  academic  progress, 
workplace  knowledge,  and  goals;  and 

•  Connecting  activities  to  ensure 
coordination  between  the  work-based 
and  school-based  learning  components 
of  each  School-to-Work  Opportunities 
program,  which  includes  matching 
students  with  employers'  work-based 
learning  opportunities,  serving  as  a 
liaison  among  employer,  school, 
teacher,  parent,  and  student 
participants,  providing  technical 
assistance  to  employers  and  others  in 
designing  work-based  learning 
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components,  providing  assistance  to 
students  who  have  completed  the 
program  in  finding  appropriate 
employment,  continuing  their 
education,  or  obtaining  additional 
training,  collectirg  information 
regarding  the  outcome  of  students' 
participation  in  the  School-to-\Vork 
Opportunities  program,  and  linking 
youth  development  activities  under  the 
School-to-Work  Opportunities  program 
with  employers'  strategies  for  upgrading 
the  skills  of  their  workers. 

School-fo-Work  Opportunities 
programs  will  result  in  students 
attaining:  (1)  A  high  school  diploma  or 
its  equivalent,  (2)  a  certificate  or 
diploma  recognizing  successful 
completion  of  one  or  two  years  of 
postsecondary  education,  if  appropriate, 
and  (3)  a  skill  certificate.  In  addition, 
these  students  will  be  ready  to  begin  a 
first  job  on  a  career  track  and  pursue 
further  education  and  training. 

Grant  Program  Schedule 

The  School-to-Work  Opportunities 
initiative  is  proceeding  on  two  funding 
tracks — (1)  during  fiscal  year  1994,  the 
initiative  is  being  funded  under  current 
legislative  authority  in  the  Job  Training 
Partnership  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins  Act);  and  (2)  for 
fiscal  years  1995  through  2002,  the 
Departments  plan  to  fund  the  initiative 
under  the  proposed  "School-to-Work 
Opportunities  Act  of  1993,"  which  was 
introduced  in  Congress  on  August  5, 

1993  as  H.R.  2884  and  S.1361.  The 
funds  will  be  made  available  through  a 
grants  program.  The  Department  of 
Education  and  the  Department  of  Labor 
are  jointly  designing  and  providing  for 
the  administration  of  a  State  grants 
program,  that  consists  of — 

(a)  Development  Grants,  that  are 
currently  being  awarded  to  each  State 
for  developing  a  statewide  School-to- 
Work  Opportunities  plan;  and 

(b)  Implementation  Grants,  as 
described  in  this  notice,  awarded 
competitively  to  States  that  can 
demonstrate  substantial  ability  to  begin 
full-scale  operations  and  implement  the 
statewide  plan. 

The  Secretaries  have  reserved 
approximately  $250,000  in  fiscal  year 

1994  funds  appropriated  under  the  Job 
Training  Partnership  Act,  to  assist  the 
Territories  in  developing  and 
implementing  School-to-Work  ' 
Opportunities  systems.  Specific 
information  regarding  the  availability  of 
these  funds  will  be  announced  at  a  later 
date. 

The  efforts  that  take  place  under  both 
current  authority  and  the  proposed 
legislation  are  built  on  a  phased-in 


approach  that  allows  States  to  "come  on 
line"  at  different  points  in  time, 
depending  on  each  State's  readiness  to 
undertake  broad-scale  change  and  on 
the  availability  of  funds.  Development 
Grants  financed  from  funds  requested 
by  the  Department  of  Labor  under  the 
Job  Training  Partnership  Act  be^an  to  be 
awarded  to  States  during  December, 
1993  and  are  continuing  to  be  awarded 
in  January,  1994  to  permit  States  to 
begin  or  enhance  planning  and 
developmental  efforts  to  create 
comprehensive  statewide  School-to- 
Work  Opportunities  systems. 

Each  Development  Grant  discussed 
above  is  being  awarded  for  a  nine- 
month  period.  The  Secretaries  may 
make  additional  Development  Grants 
available  subsequent  to  that  period  to 
States  that  do  not  receive  an 
Implementation  Grant  under  this 
competition,  if  those  States  demonstrate 
substantial  progress  towards  developing 
a  comprehensive  statewide  School-to- 
Work  Opportunities  plan  and  if  they 
demonstrate  that  Federal  funds  will  be 
used  effectively. 

Implementation  Grants  Competition 

By  this  notice,  the  Secretaries  are 
reserving  a  portion  of  the  funds 
appropriated  under  the  Perkins  Act  in 
fiscal  year  1994  for  grants  to  States  to 
implement  statewide  School-to-Work 
Opportunities  systems  based  on  State 
plans.  The  Secretaries  are  also 
establishing  selection  criteria  to  be 
applied  in  evaluating  applications  for 
those  funds.  The  Secretaries  are  limiting 
eligibility  for  implementation  grants  to 
States  because  the  Secretaries  have 
concluded  that,  for  this  competition,  the 
purposes  of  34  CFR  426.4(b)(2)  can  best 
be  achieved  by  awarding  grants  t)nly  to 
State  level  applicants.  Implementation 
Grants  will  be  funded  for  up  to  a  five- 
year  period.  The  Secretaries  anticipate 
that  continuation  awards  will  be  funded 
under  the  School-to-Work  Opportunities 
legislation,  once  it  is  enacted.  Although 
there  may  be  certain  differences 
between  requirements  under  the 
legislation  as  eventually  enacted  and 
grant  requirements  under  this  notice, 
the  Secretaries  do  not  expect  these  to  be 
fundamental. 

Grantees  under  this  competition  will 
be  required  to  fund  local  partnerships  to 
can7  out  activities  under  the  School-to- 
Work  Opportunities  program.  The 
Secretaries  intend  grantees  to  fund  local 
partnerships  through  subgrants,  as 
authorized  by  the  fiscal  year  1994 
Department  of  Education 
Appropriations  Act  (Pub.  L.  103-112). 

On  October  14, 1993,  the  Secretaries 
of  the  Departments  of  Education  and 
Labor  published  a  notice  of  proposed 


priority  and  proposed  sele<.tion  criteria 
for  this  program  in  the  Federal  Register 
(58  FR  53388). 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretaries' 
invitation  in  the  notice  of  proposed 
priority,  27  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  since  publication  of 
the  notice  of  proposed  priority  is 
published  as  an  appendix  to  this  notice. 

Changes  in  the  Notice 

In  responding  to  comments  received 
and  in  developing  the  final  notice,  the 
Secretaries  have  considered  the 
persuasiveness  of  the  numerous 
suggestions  made  by  the  various 
commenters.  The  .Secretaries  have  also 
considered  the  Mouse  and  Senate 
School-to-Work  Opportunities  bills 
currently  being  considered  by  Congress. 
The  Secretaries  have  made  some  of  the 
changes  suggested  by  commenters 
because  the  Secretaries  concluded  that 
these  changes  served  to  further  the 
purposes  of  the  School-to-Work 
Opportunities  initiative.  In  addition.  In 
the  interest  of  facilitating  grantees' 
transition  from  funding  under  the 
Cooperative  Demonstration  authority  to 
funding  under  the  anticipated  School- 
to-Work  Opportunities  legislation,  the 
Secretaries  have  also  made  changes  that 
are  consistent  with  the  Cooperative 
Demonstration  authority  in  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act,  apd,  where 
possible,  with  the  House  and  Senate 
bills.  Ultimately,  although  there  may  be 
certain  differences  between  the 
legislation  as  enacted  and  the  notice,  the 
Secretaries  do  not  expect  these  to  be 
fundamental.  To  the  extent  that  any 
differences  exist,  the  Secretaries  plan  to 
provide  grantees  with  appropriate 
technical  assistance  and  support  in  the 
transition  from  funding  under  the 
Cooperative  Demonstration  authority  to 
systems  funding  under  the  anticipated 
School-to-Work  Opportunities 
legislation. 

An  analysis  of  the  comments  and  of 
the  changes  in  the  notice  since 
publication  of  the  proposed  priority  and 
selection  criteria  is  pubhshed  as  an 
appendix  to  this  notice.  The  following 
changes  made  to  the  notice  are 
described  in  the  order  that  they  appear 
in  the  notice;  technical  and  other  minor 
changes  are  not  addressed: 

(a)  Definitions 


I 
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(1)  "AH  students".  Reference  to 
"students  who  have  dropped  out  of 
school"  has  been  added  to  the  definition 
of  the  term  "All  students"  to  clarify  that 
drop-out  youth  are  included  within  the 
tenn  and  that,  therefore,  drop-out  youth 
are  intended  to  be  served  under  the 
School -to- Work  Opportunities  program. 

(2)  'All  aspects  of  the  industry".  The 
term  "Elements  of  an  industry"  has 
been  n'placed  by  die  term  "All  aspects 
of  the  industry"  for  the  purpose  of 
achieving  consistuncy  with  the 
proposed  School-to-VVork  Opportunities 
legislation,  as  well  as  with  the  Car!  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act.  both  of 
whixh  utilize  the  term  "all  aspects  of 
the  industry.  '  In  defining  the  term,  the 
Secretaries  have  cho.sen  to  apply  the 
definition  conti^ined  in  34  CJ-R  400.4(b) 
of  the  regulations  implementing  the 
Perkins  Act.  The  use  of  the  term  "Ail 
aspects  of  the  industry"  rather  than 
"Elements  of  the  industry"  is  not 
intended  to  aUem  a  chanpe  upon  this 
competition  or  upon  the  requirements 
contained  in  the  notice. 

(3)  "Career  major".  Paragraph  (d)  of 
the  definition  of  "Career  major"  has 
been  revised  to  indicate  that  a  student 
participating  in  a  School-to-\Vork 
Opportunities  program  may  satisfy  the 
requirement  for  a  high  school  diploma 
by  earning  the  "equivalent"  of  a  high 
school  diploma.  The  determination  of 
what  is  the  "equivalent"  of  a  high 
school  diploma  is  left  to  each  State. 
Paragraph  (e)  of  the  definition  of 

■  Career  major"  has  been  revised  by 
adding  the  clause  "or  admission  into  a 
degree  granting  college  or  university." 
This  change  is  meant  to  clarify  that 
adm:s.sion  into  a  degree-granting  college 
or  university  is  one  example  of  the 
furrht.r  education  and  training  to  which 
a  career  major  may  lead. 

(4)  Tartnersbip".  The  definition  of 
the  term  "Partnership"  has  been  revised 
by  adding  the  words  "non-managerial" 
before  the  word  "employee".  The  intent 
is  to  clarify  what  tv'pe  of  employee  is 
beinu  referred  to  in  the  reference  to 
"labor  organizations  or  employee 
representatives."  The  Se<::retaries 
consider  it  likely  that  managerial 
employees  will  be  represented  within 
the  category  of  "employers."  In 
add'tion.  the  dt^finition  of  "Partnership" 
has  been  revised  to  include  within  the 
iihir,tr:]tive  list  of  "ether  entities"  that 
may  bo  included  in  a  partnership 
natiu!i.il  trade  as.'uxiations  working  at 
the  lotal  level;  proprietary  institutions 
of  higher  education,  as  defined  in 
sectioii  431(b)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C  1088(b)).  which 
continue  to  meet  the  eligibility  and 
certification  requirements  under  section 


498  of  such  Act:  and  vocational  student 
organizations. 

(.'))  "Skill  certificate".  The  definition 
of  the  term  "Skill  certificate"  has  been 
revised  to  clarify  that  the  term  is 
intended  to  refer  to  a  portable.  industr>'- 
recognized  credential,  that  certifies  that 
a  student  has  mastered  Skills  that  are 
benchmarked  to  high-quality  .Mandards. 
In  addition,  under  the  revised 
definition,  prior  to  the  develop.^lent  of 
skill  standards  under  the  proposed 
Goals  2000;  Educate  America  Act.  States 
are  required  to  develop  skill  standards 
under  a  process  described  in  their  plan. 
Those  standards  also  must  be 
benchmarked  to  high-quality  standards. 

(fi)  "Workplace  mentor".  The 
definition  of  the  term  "Workplace 
mentor"  has  been  revised  to  clarify  that 
a  workplace  mentor  may  be  either  an 
employee  at  the  workplace  in  which 
work-based  learning  is  being  provided, 
or  another  individual  approved  by  the 
employer.  This  revision  makes  clear  that 
individuals  such  as  special  educators, 
vocational  rehabilitation  counselors,  job 
coaches,  and  work-study  coordinators, 
m.ay  serve  as  workplace  mentors  for  all 
students,  including,  in  particular, 
students  with  disabilities.  In  addition, 
the  definition  has  been  revised  to 
require  workplace  mentors  to  possess 
both  the  skills  and  knowledge  to  be 
mastered  by  the  student  whom  they  are 
mentoring  in  the  workplace. 

(b)  Absolute  Priority 

(1)  Collaboration  with  appropriate 
officials  (Paragraph  (b)(2)l.  The  priority 
has  been  revised  to  require  collaboration 
with  the  State  educational  agency  rather 
than  the  chief  State  school  officer  in  the 
implementation  of  School-to-Work 
Opportunities  systems.  The  Secretaries 
have  madt  this  ciiange  in  order  to  b« 
consistent  with  both  the  House  and 
Senate  bills.  A  corresponding  change 
has  been  made  to  paragraph  (b)(1)  of  the 
selection  criterion  "Collaboration  and 
Involvement  by  Key  Partners." 

(2)  Active  and  continued  involvement 
of  interested  parties  (paraff-aph  (b)(3j). 
The  priori. V  has  been  revised  to  include 
a  reference  to  'related  services 
personnel  '  following  the  reference  to 
teachers,  in  the  illustrative  list  of 
interested  parlies  whose  active  and 
continued  involvement  in  States" 
Sfiiool-to-VVork  Opportunities  .systems 
may  be  obtained  by  States.  In  addition, 
in  the  interest  of  consistency  with  the 
proposed  S<:hool-to-VVork  Opportunities 
legislation  that  is  expe<:ted  to  govern 
future  fiunding  of  State  School-to-Work 
Opportunities  .systems  and  in  response 
to  comments,  the  Secretaries  have 
added  human  services  agencies, 
language  minority  communities.  Private 
Industry  Councils  established  under  the 


lob  Training  Partnership  Act,  vocational 
student  organizations,  and  State  or 
regional  cooperative  education 
associations,  to  the  illustrative  list  of 
i'.iterested  parties. 

(3)  Coordination  of  the  use  of  funds 
(paragraph  (h)i4)).  The  priority  has  been 
revised  to  include  the  Job  Opportunities 
Basic  Skills  Training  Program, 
authorized  under  pirt  F.  title  IV.  of  the 
Social  Security  Act  (42  U.S.C  681  et 
scq.).  programs  of  the  National  and 
Community  Ser.'ice  Act  of  1990  (42 
U.S.C.  12501  et  spq],  and  progmms  of 
the  H.j'.her  Education  Act  of  1965  (20 
U.S.C.  1001  et  seq.),  among  the  related 
Federal  programs  with  which  States  are 
directed  to  coordinate  their  School-to- 
Work  Opportunities  systems. 

(4)  State  training  strategies  (new 
paragraph  (b)(5)).  The  priority  has  been 
revised  to  include  a  new  paragraph 
{h][^)  requiring  that  States  describe  their 
strategies  for  providing  training  for 
teachers,  employers,  mentors, 
counselors,  and  other  parties  in  the 
States'  School-to-VVork  Opportunities 
systems.  The  Secretaries  view  this 
change  as  being  consistent  with  the 
i.-itent  of  the  School-to-Work 
Opportunities  initiative  which  calls  for 
innovation  and  fundamental  change  in 
States*  secondary  school  academic  and 
skill  training. 

(5)  Ensuring  opportunities  for  young 
women  to  participate  (paragraph  (b)(8l). 
The  priority  has  been  revised  so  that, 
rather  than  being  required  simply  to 
describe  how  States  will  ensure 
opportunities  for  young  women  to 
participate  in  School-to-Work 
Opportunities  programs.  States  are 
required  to  describe  the  goals  and  the 
methods  that  they  will  use,  such  as 
awareness  and  outreach,  to  ensure 
opportunities  for  young  women  to 
participate  in  School-to-Work 
Opportunities  programs  in  a  manner 
that  leads  to  employment  in  high- 
performance,  high-paying  jobs  in  non- 
traditional  employment. 

(B)  Ensuring  opportunities  leading  to 
emplo)T!ient  (paragraph  lb)(9jl.  The 
priority  has  been  revised  to  clarify  that 
States  must  describe  how  they  will 
e.asure  opportunities  for  low-ac  hieving 
students,  students  with  disabilities,  and 
drop-outs,  to  participate  in  School-to- 
VVork  Opportunities  programs  in  a 
manner  that  leads  to  employment  in 
high- performance,  high-paying  jobs. 
Tnis  revi.'iion  renders  paragraph  (b)(9) 
consi.stent  with  paragraph  lb)(fi),  under 
which  States  must  describe  how  they 
will  ensure  similar  opportunities  for 
young  women  to  participate. 

(7)  Service  to  areas  with  high 
concentrations  of  poor  and 
disadvantaged  youth  (paragraph 
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(b)(13)).  The  priority  has  been  revised  to 
require  States  to  describe:  (1)  How  their 
systems  will  be  expanded  over  time  to 
cover  all  geographic  areas  and  (2)  how 
proposed  School-to-Work  Opportunities 
systems  will  address  the  needs  of 
students  from  all  communities, 
including  areas  with  high 
concentrations  of  poor  and 
disadvantaged  youth.  (A  parallel  change 
has  been  made  to  the  "Comprehensive 
Statewide  System"  selection  criterion.) 
(c)  General  Program  Requirements 

(1)  Basic  Program  Components.  The 
"General  Program  Requirements" 
section,  containing  the  basic 
components  of  the  School-to-Work 
Opportunities  program,  has  been 
revised  to  indicate  that  the  high  school 
diploma  requirement  may  be  satisfied 
when  a  student  is  awarded  the 
"equivalent"  of  a  high  school  diploma, 
as  determined  under  standards 
developed  by  the  State.  (Parallel 
changes  have  been  made  to  the 
definition  of  the  term  "career  major" 
and  to  paragraph  (e)  of  the  "Local 
Programs"  criterion.)  In  addition, 
paragraph  (a)(1)  of  the  "General  Program 
Requirements"  section  of  the  priority 
has  been  revised  to  provide  that  one  of 
the  bases  of  a  School-to-Work 
Opportunities  system  is  the  integration 
of  work-based  learning  and  school- 
based  learning  "that  provides 
participating  students,  to  the  extent 
practicable,  with  broad  instruction  in  all 
aspects  of  the  industry  the  students  are 
preparing  to  enter."  (As  previously 
noted,  a  definition  of  the  term  "all 
aspects  of  the  industry"  has  been 
provided  in  the  "Definitions"  section  of 
this  notice.) 

(2)  Work-based  Learning.  The 
reference  to  "Broad  instruction  in  a 
variety  of  elements  of  an  industry"  has 
been  deleted  from  the  work-based 
learning  component  of  the  "General 
Program  Requirements"  section,  since 
reference  to  broad  instruction  in  all 
aspects  of  the  industry  that  students  are 
preparing  to  enter  is  now  made  in 
paragraph  (a)(1)  of  the  basic  components 
section  of  the  priority.  (See  discussion 
above  in  paragraph  (c)(1)  of  this 

summary). 

(3)  Scnoolbased  Learning.  The 
school-based  learning  component  has 
been  revised  to  require,  among  other 
stated  elements,  "career  awareness  and 
career  exploration  and  counseling 
(beginning  at  the  earliest  possible  age)" 
in  order  to  help  interested  students  to 
identify,  select,  or  reconsider,  their 
interests,  goals,  and  career  majors, 
"including  those  options  that  may  not 
be  traditional  for  their  gender,  race,  or 
ethnicity."  This  change  makes  clear  that 
promotion  of  career  awareness  and 


exploration  of  all  career  options,  at  an 

early  age,  is  desirable.  The 

determination  of  the  age  at  which  career 

awareness,  career  exploration,  and 

counseling  should  appropriately  begin, 

is  left  to  the  States.  And,  the  section  of 

the  school-based  learning  component 

containing  the  requirement  for  regularly 

scheduled  evaluations  has  been  revised 

to  require  those  evaluations  to  identify 

students'  academic  strengths, 

weaknesses,  and  "academic  progress, 

workplace  knowledge,  and  goals 
*   •   *  •»' 

(4)  Connecting  Activities.  The 
connecting  activities  component  has 
been  revised  to  include,  among  other 
required  elements,  "Providing 
assistance  to  schools  and  employers  to 
integrate  school-based  and  work-based 
learning  and  integrate  academic  and 
occupational  learning."  In  addition,  the 
Secretaries  have  revised  this  component 
to  provide  an  illustrative  list  of  post 
program  outcome  information  that 
grantees  may  include  among  the  types 
of  information  they  collect.  The  list 
includes  information  on  gender,  race, 
ethnicity,  socio-economic  background, 
limited-English  proficiency,  and 
disability. 

(d)  Examples  of  Statewide  Activities. 
Reference  to  "related  services 
personnel"  has  been  added  to  the  list  of 
those  individuals  in  paragraph  (c)  for 
whom  training  could  be  provided  by  a 
grantee  under  this  priority.  In  addition, 
the  outreach  activities  in  paragraph  (b) 
have  been  revised  to  include  the  clause 
"stimulating  the  development  of 
partnerships  in  poor  communities." 
And,  paragraph  (h)  has  been  added  to 
provide  that  States  may  work  with 
"localities  to  recruit  and  retain  all 
students  in  School-to-Work 
Opportunities  programs,  including 
those  from  a  broad  range  of  backgrounds 
and  circumstances." 

(e)  Allocation  of  Funds  to  Local 
Partnerships.  When  the  notice  of 
proposed  priority  was  published,  the 
Departments  did  not  have  the  authority 
to  require  States  to  award  subgrants  to 
local  partnerships  with  funds  awarded 
under  this  competition.  The  1994 
Department  of  Education  Appropriation 
Act  (Pub.  L.  103-112),  included  a 
provision  authorizing  grantees  of  funds 
under  this  competition  to  make 
subgrants  to  localities  for  carrying  out 
School-to-Work  Opportunities  projects. 
In  light  of  this  new  authority,  the  notice 
has  been  modified  so  that  it  now 
requires  States  receiving  School-to- 
Work  Opportunities  Implementation 
grants  under  this  competition  to 
distribute  to  local  partnerships  65 
percent  of  the  amounts  they  receive,  as 
subgrants  to  localities.  Under  the 


pending  legislation,  we  expect  that  this 
amount  will  increase  to  75  percent  in 
the  second  year,  and  85  percent  in  each 
year  thereafter. 

(f)  Examples  of  Activities  for  Local 
Partnerships.  New  paragraphs  (f),  (1), 
(m),  and  (n)  have  been  added  so  that 
included  among  allowable  activities  for 
local  partnerships  are:  providing  career 
exploration  and  awareness  services, 
counseling  and  mentoring  services, 
college  awareness,  and  other  services  to 
prepare  students  for  the  transition  from 
school  to  work;  designing  local 
strategies  to  provide  adequate  planning 
time  and  staff  development  activities  for 
teachers,  school  counselors,  and  related 
services  personnel;  enhancing  linkages 
between  after  school,  weekend,  and 
summer  jobs,  and  opportunities  for 
career  exploration  and  school-based 
learning;  and  conducting  outreach  to  all 
students  in  a  manner  that  most 
appropriately  meets  their  needs  and  the 
needs  of  their  communities. 
Redesignated  paragraph  (g)  has  been 
changed  to  specifically  include  disabled 
students  in  graduation  assistance 
programs. 

(gj  Safeguards.  A  reference  to  labor 
standards  has  been  added  to  paragraph 
(d)  under  "Safeguards,"  to  clarify  that 
all  existing  labor  standards  must  be 
applied  to  School-to-Work 
Opportunities  systems  funded  under 
this  competition.  Under  paragraph  (d)  as 
revised,  States  are  required  to  provide 
ail  students  with  adequate  and  safe 
equipment  and  a  safe  and  healthful 
workplace  in  conformity  with  all  healt^, 
safety,  and  labor  standards  of  Federal/ 
State,  and  local  law.  < 

(h)  Selection  Criteria  for  Evaluating 
Applications.  In  the  discussion  of  the 
application  review  process,  the 
Secretaries  have  clarified  that,  among 
the  factors  upon  which  the  Secretaries 
will  base  their  funding  decisions  are  the 
replicability,  sustainability,  and 
innovation  of  the  School-to-Work 
Opportunities  plans  described  in  the 
States'  applications. 

(i)  Selection  Criteria 

(1)  Comprehensive  Statewide  System. 
In  the  "Comprehensive  Statewide 
System"  criterion,  the  Secretaries  have 
made  a  revision  to  clarify  that  each  State 
must  propose  a  feasible  plan  for 
expanding  the  School-to-Work 
Opportunities  system  so  that  students  in 
all  parts  of  the  State,  including 
communities  with  high  concentrations 
of  poor  and  disadvantaged  youth,  will 
have  the  opportunity  to  participate  in 
the  State's  S<:hbol-to-VVork 
Opportunities  program  within  a 
reasonable  period  of  time.  This  criterion 
is  intended  to  ensure  that  Slate  skill 
standards  and  methods  of  skill 
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assessment  are  benchmarked  to  high 
quality  standards  and  that  students 
receiving  skill  certificates  under  the 
School-to-Work  Opportunities  program   • 
will  have  the  opportunity  to  enter  high- 
skill,  high-wage,  employment. 
Accordingly,  the  question  "Does  the 
State's  process  for  assessing  skills  reflect 
the  needs  of  high  performance 
workplaces  as  well  as  meet  the 
requirements  of  broad  clusters  of  related 
occupations  and  industries,  rather  than 
those  of  individual  jobs  or 
occupations?"  has  been  added  to  this 
criterion. 

(2)  Involvement  by  Key  Parties.  Under 
this  criterion.  States  will  be  evaluated 
on  whether  they  propose  effective  and 
convincing  strategies  for  obtaining  the 
active  and  continued  involvement  in  the 
School-to-Work  Opportunities  program 
of  employers  and  other  interested 
parties  within  the  State.  The  criterion 
has  been  revised  to  reflect  the 
Secreta.ries'  intent  that  each  State  obtain 
input,  from  employers  and  other  key 
parties,  on  the  State's  plans  for  a 
proposed  School-to-Work  Opportunities 
system,  prior  to  submitting  an 
application  for  funds  under  this 
competition. 

|3)  Resources.  The  "Resources" 
selection  criterion  has  been  revised  to 
inckido  the  question:  "Does  the 
applicant  limit  administrative  costs  in 
order  to  maximize  the  amounts  spent  on 
delivery  of  services  to  students  enrolled 
in  S<:hool-to-Work  Opportunities 
prog.'ams?"  Accordingly,  applications 
v^ill  be  reviewed  to  ascertain,  among 
other  things,  whether  States  are 
planning  to  limit  State  and  local 
partnership  administrative  costs  in 
order  to  direct  as  large  a  portion  of  the 
funds  received  as  possible  toward 
providing  academic  and  training 
ser\'ices  to  students  participating  in 
their  School-to-Work  Opportunities 
programs. 

(4)  Student  Participation.  The 
"Student  Participation"  selection 
criterion  has  been  revis».id  to  include 
"students  with  Umited-English 
proHciency  and  academically  talented 
students.  "  The  intent  is  to  be  consistent 
with  the  definition  of  the  term  "All 
students  '  (and  to  further  clarify  that 
School-to-Work  Opportunities  systenis 
are  intended  to  meet  the  needs  of 
academically  talented  students). 

Cooperative  Demonstration — School- 
To- Work  Opportunities  Implementation 
Grants 

Definitions 

As  used  in  this  notice — 

"All  aspects  of  an  industry"  includes, 
with  respect  to  a  particular  industry  that 


a  student  is  preparing  to  enter, 
planning,  management,  finances, 
technical  and  production  skills, 
underlying  principles  of  technology, 
labor  and  community  issues,  health  and 
safety,  and  environmental  issues  related 
to  that  industry: 

"All  students"  means  students  from  a 
broad  range  of  backgrounds  and 
circumstances,  including  disadvantaged 
students,  students  of  diverse  racial, 
ethnic,  and  cultural  backgrounds, 
students  with  disabilities,  students  with 
limited-English  proficiency,  students 
who  have  dropped  out  of  school,  and 
academically  talented  students; 

"Career  major"  means  a  coherent 
sequence  of  courses  or  field  of  study 
that  prepares  a  student  for  a  first  job  and 
that— 

(a)  Integrates  occupational  and 
academic  learning,  integrates  work- 
based  and  school-based  learning,  and 
establishes  linkages  between  secondary 
and  postsecondary  education; 

(b)  Prepares  the  student  for 
emplo>Tnent  in  broad  occupational 
clusters  or  industry  sectors; 

(c)  Typically  includes  at  least  two 
years  of  secondary  school  and  one  or 
two  years  of  postsecondary  education; 

(d)  Results  in  the  award  of  a  high 
school  diploma  or  its  equivalent,  a 
c-ertificate  or  diploma  recognizing 
successful  completion  of  one  or  two 
years  of  postsecondary  edu(.ation  (if 
appropriate),  and  a  skill  certificate;  and 

(e)  May  lead  to  further  training,  such 
as  entry  into  a  registered  apprenticeship 
program,  or  admission  into  a  degree- 
granting  college  or  university. 

"Partnership"  means  a  local  entity 
that  is  responsible  for  local  School-to- 
Work  Opportunities  programs  and  that 
consists  of  employers,  public  secondary 
and  postsecondary  educational 
institutions  or  agencies,  and  labor 
organizations  or  non-managerial 
employee  representatives,  and  may 
include  other  entities,  such  as  non- 
profit or  community-based 
organizations,  rehabilitation  agencies 
and  organizations,  registered 
apprenticeship  agencies,  local 
vocational  education  entities,  local 
government  agencies,  parent 
organizations  and  teacher  organizations. 
Private  Industry  Councils  established 
under  the  Job  Training  Partnership  Act. 
national  trade  associations  working  at 
the  local  levels,  proprietary  institutions 
of  higher  education  (as  defined  in 
section  481(b)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C  1088(b)).  that 
continue  to  meet  the  eligibility  and 
certification  requirements  under  section 
498  of  the  Higher  Education  Act  of 
1965.  vocational  student  organizations. 


and  Federally  recognized  Indian  tribes 
and  Alaska  Native  villages; 

"Skill  certificate"  means  a  portable, 
industry-recognized  credential  issued 
by  a  School-to-Work  Opportunities 
program  under  an  approved  plan,  that 
certifies  that  a  student  has  mastered 
skills  that  are  benchmarked  to  high 
quality  standards,  such  as  the  skill 
standards  envisioned  in  the  proposed 
Goals  2000:  Educate  America  Act, 
except  that  until  such  skill  standards  are 
developed  under  the  Act.  the  term  "skill 
certificate"  means  a  credential  certifying 
that  a  student  has  mastered  skills  that 
are  bent  hmarked  to  high  quality 
standards,  issued  under  a  process 
described  in  a  State's  approved  plan; 

"Workplace  mentor"  means  an 
employee  at  the  workplace,  or  another 
individual  approved  by  the  employer, 
who  possesses  the  .skills  and  knowledge 
to  be  mastered  by  a  student,  and  who 
instructs  the  student,  cntiques  the 
student's  performance,  challenges  the 
student  to  perforin  well,  and  works  in 
consultation  with  c  lassroom  teacher^ 
and  the  employer 

Absolute  Priority 

Under  34  CFR  75.l05((:)i:j),  the 
Secretaries  of  the  Departments  of 
Education  and  Labor  give  an  absolute 
preference  to  applications  that — 

(a)  .Are  submitted  by  Slates;  and 

(b)  Propose  to  implement  statewide 
School-to-Work  Opportunities  plans 
that  are  included  in  the  applications- 
and  that — 

(1)  Designate  the  geographic;al  areas  to 
be  ser\ed  by  partnerships,  which  shall, 
to  the  extent  feasible,  reflect  local  labor 
market  areas; 

(2)  Describe  the  manner  in  which  the 
Governor;  the  State  edu(::ational  agency: 
the  State  agency  officials  responsible  for 
job  training  and  employment,  economic 
development  and  postsecondary 
education;  and  other  appropriate 
officials,  will  collaborate  in  the 
implementation  of  the  State  School-to- 
Work  Opportunities  system; 

(3)  Describe  the  manner  in  which  the 
Slate  has  obtained  and  will  continue  to 
obtain  the  active  and  continued 
involvement  in  the  statewide  School-to- 
Work  Opportunities  system  of 
employers  and  other  interested  parties 
such  as  locally  elected  officials, 
secondary  and  postsecondary 
educational  institutions  or  agencies, 
business  associations,  employees,  labor 
organizations  or  associations  thereof, 
teachers,  related  services  personnel, 
students,  parents,  community-based 
organizations,  rehabilitation  agencies 
and  organizations,  registered 
apprenticeship  agencies,  human 
services  agencies,  language  minority 
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communities.  Private  Industry  Councils 
established  under  the  Job  Training 
Partnership  Act,  vocational  student 
organizations.  State  or  regional 
cooperative  education  associations,  and 
local  vocational  educational  agencies: 

(4)  Describe  the  manner  in  which  the 
School-to-Work  Opportunities  system 
will  coordinate  with  or  integrate  local 
school-to-work  programs,  including 
programs  financed  from  State  and 
private  sources  with  funds  available 
from  related  Federal  programs  such  as 
the  Adult  Education  Act  (20  U.S.C.  1201 
et  seq.),  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
(20  U.S.C.  2301  etseq.],  the  Elementary 
and  Secondary  Education  Act  of  1965 
(20  use.  2701  et  seq).  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001 
et  seq).  part  F  of  title  IV  of  the  Social 
Security  Act  (42  U.S.C.  681  et  seq.) 
(Authorizing  the  Job  Opportunity  Basic 
Skills  Training  Ptogram).  the  Goals 
2000:  Educate  America  Act.  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1400  et  seq  ).  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1501  et  seq.),  the  National 
Apprenticeship  Act  (29  U.S.C.  50  et 
seq),  the  Rehabilitation  Act  of  1973  (29 
use.  701  et  seq).  and  the  National  and 
Community  Service  Ad  of  1990  (42 
use.  12501  etseq.). 

(5)  Describe  the  State's  strategy  for 
pro-iding  training  for  teachers, 
employers,  mentors,  coun.selors,  and 
other  parties  involved  in  the  State's 
School-to-Work  Opportunities  System; 

(6)  Describe  the  resources,  including 
private  sector  resources,  the  State 
intends  to  employ  in  maintaining  the 
State's  School-to-Work  Opportunities 
system  when  Fecieral  School-to-Work 
Opportunities  funds  are  no  longer 
available; 

(7)  Describe  how  the  State  will  ensure 
effective  and  meaningful  opportunities 
for  all  students  to  participate  in  School- 
to-Work  Opportunities  programs; 

(8)  Describe  the  goals  of  the  State  and 
the  methods  the  State  will  use.  such  as 
awareness  and  outreach,  to  ensure 
opportunities  for  young  women  to 
participate  in  School-to-Work 
Opportunities  programs  in  a  manner 
that  leads  to  employment  in  high- 
performance,  high-paying  jobs, 
including  non-tradiHonal  employment; 

(9)  Describe  how  the  State  will  ensure 
opportunities  for  low-achieving 
students,  students  with  disabilities,  and 
former  students  who  have  dropped  out 
of  school  to  participate  in  School-to- 
Work  Opportimities  programs  in  a 
manner  that  leads  to  employment  in 
high-performance,  high-paying  jobs: 

(10)  Describe  the  State's  process  for 
assessing  the  skills  and  knowledge 


required  in  career  majors,  and  awarding 
skill  certificates  that  take  into  account 
the  work  of  the  proposed  National  Skill 
Standards  Board  and  the  criteria 
established  under  the  Goals  2000: 
Educate  America  Act; 

(11)  Describe  the  performance 
standards  that  the  State  intends  to  meet; 

(12)  Designate  a  fiscal  agent  to  receive 
and  be  accountable  for  School-to-Work 
Opportunities  funds  awarded  under  the 
program;  and 

(13)  Describe  how  the  State  will 
stimulate  and  support  local  School-to- 
Work  Opportunities  programs  that  meet 
tho  requirements  of  this  notice  and  how 
the  State's  system  will  be  expanded  over 
time  to  cover  all  geographic  areas  in  the 
State,  including  those  with  high 
concentrations  of  poor  and 
disadvantaged  youth. 

General  Program  Requirements 

A  School-to-Work  Opportunities 
program  under  this  priority  must 
include  the  following  common  features 
and  basic  program  components: 

(a)  The  basis  of  the  School-to-Work 
Opportunities  system  is — 

( 1 )  The  integration  of  work-based 
learning  and  school-based  learning,  that 
provides  students,  to  the  extent 
practicable,  with  broad  instruction  in  all 
aspects  of  the  industries  students  are 
preparing  to  enter; 

(2)  The  integration  of  occupational 
and  academic  learning;  and 

(3)  The  linking  of  secondary  and 
postsecondary  education. 

(b)  School-to-Work  Opportunities 
programs  will  result  in  students 
attaining — 

(1)  A  nigh  school  diploma,  or  its 
equivalent; 

(2)  A  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education,  if  appropriate;  and 

(3)  A  skill  certificate. 

(c)  School-to-Work  Opportimities 
programs  must  incorporate  three  basic 
program  components: 

(1)  Work-Based  Learning,  that 
includes — 

•  A  planned  program  of  job  training 
and  work  experiences,  including  pre- 
employment  end  employment  skills  to 
be  mastered  at  progressively  higher 
levels,  that  are  relevant  to  a  student's 
career  major  and  lead  to  the  award  c^ 
skill  certificate; 

•  Paid  work  experience: 

•  Workplace  mentoring: 

•  Instruction  in  general  workplace 
competencies. 

(2)  School-Based  Learning,  that 
includes — 

•  Career  awareness  and  career 
exploration  and  counseling  (beginning 


at  the  earliest  possible  age)  in  order  to 
help  students  who  may  be  interested  to 
identify,  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors, 
including  those  options  that  may  not  be 
traditional  for  their  gender,  race  or 
ethnicity: 

•  Initial  selection  by  interested 
students  of  a  career  major  not  later  than 
the  beginning  of  the  11th  grade: 

•  A  program  of  study  designed  to 
meet  the  same  challenging  academic 
standards  developed  by  the  State  for  all 
students  including,  where  applicable, 
standards  established  under  the  Goals 
2000:  Educate  America  Act,  and  to  meet 
the  requirements  necessary  for  a  student 
to  earn  a  skill  certificate;  and 

•  Regularly  scheduled  evaluations  to 
identify  academic  strengths  and 
weaknesses,  academic  progress, 
workplace  knowledge  and  goals  of 
students  and  the  need  for  additional 
learning  opportunities  to  ma.ster  core 
academic  and  vocational  skills. 

(3)  Connecting  Activities,  that 
include— 

•  Matching  students  with  employers' 
work-based  learning  opportunities: 

•  Serving  as  a  liaison  among  the 
employer,  school,  teacher,  parent,  and 
student  and.  if  appropriate,  other 
community  partners; 

•  Providing  technical  ossistanw  and 
services  to  employers,  including  small 
and  medium-sized  businesses,  and 
ethers,  in  designing  work-based  learning 
components  and  counseling  and  case 
management  services,  and  in  training 
teachers,  workplace  mentors,  and 
counselors: 

•  Providing  assistance  to  students 
who  have  completed  the  program  in 
fmding  an  appropriate  job.  continuing 
their  education,  or  entering  into  an 
additional  training  program; 

•  Providing  assistance  to  schools  and 
employers  to  integrate  school-ba.sed  and 
work-based  learning  and  integrate 
academic  and  occupational  learning: 

•  Collecting  and  analyzing 
information  regarding  post-program 
outcomes  of  students  who  participate  in 
the  School-to-Work  Opportunities 
program  which  may  include, 
information  on  gender,  race,  ethnicity, 
socio-economic  background,  limited- 
English  proficiency,  and  disability;  and 

•  Lintuqg  youth  development 
activities  under  the  School-to-Work 
Opportunities  program  with  employer 
and  industry  strategies  for  upgrading  the 
skills  of  their  workers. 

Examples  of  Statev\ide  Activities 

Funds  awarded  under  this  program 
shall  be  expended  by  the  grantee  only 
for  activities  undertaken  to  implement 
the  State's  School-to-Work 
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Opportunities  system,  which  may 
include^ 

(a)  Recruiting  and  providing 
assistance  to  employers  to  provide 
work-based  learning  for  students; 

(b)  Conducting  outreach  activities  to 
promote  and  support  collaboration  in 
School-to-Work  Opportunities  programs 
by  businesses,  labor  organizations,  and 
other  organizations,  including 
stimulating  the  development  of 
partnerships  in  poor  communities; 

(c)  Providing  training  for  teachers, 
employers,  workplace  mentors, 
counselors,  related  services  personnel, 
and  others; 

(d)  Providing  labor  market 
information  to  local  partnerships  that  is 
useful  in  determining  which  high-skill, 
high-wage  occupations  are  in  demand; 

(e)  Designing  or  adapting  model 
ciuxicula  that  can  be  used  to  integrate 
academic  and  vocational  learning, 
school-based  and  work-based  learning, 
and  secondary  and  postsecondary 
education; 

(f)  Designing  or  adapting  model  work- 
based  learning  programs  and  identifying 
best  practices; 

(g)  Conducting  outreach  activities  and 
providing  technical  assistance  to  other 
States  that  are  developing  or 
implementing  School-to-Work 
Opportunities  systems;  and 

(h)  Working  with  localities  to  develop 
strategies  to  recruit  and  retain  all 
students  in  School-to-Work 
Opportunities  programs,  including 
those  from  a  broad  range  of  backgrounds 
and  circumstances. 

Allocation  of  Funds  to  Local 
Partnerships 

A  grantee  under  this  priority  must 
award  subgrants  to  local  partnerships  in 
carrying  out  activities  under  the  School- 
to-Work  Opportunities  program, 
according  to  criteria  established  by  the 
grantee.  Subgrants  to  local  partnerships 
shall  total  no  less  than  65  percent  of  the 
sums  awarded  to  each  State  in  the  Hrst 
year,  75  percent  of  the  sums  awarded  to 
each  State  in  the  second  year,  and  85 
percent  of  such  sums  in  each  year 
thereafter. 

A  partnership  that  seeks  support  in 
carrying  out  a  local  School-to-Work 
Opportunities  program  shall  submit  an 
application  to  the  State  that — 

(a)  Describes  how  the  local  program 
would  include  the  basic  School-to-Work 
Opportunities  program  components  and 
otherwise  meet  the  requirements  of  this 
notice; 

(b)  Sets  forth  measurable  program 
goals  and  outcomes; 

(c)  Describes  the  local  strategies  and 
timetables  to  provide  School-to-Work 


Opportunities  program  opportunities  for 
all  students;  and 

(d)  Provides  such  other  information  as 
the  State  may  require. 

Examples  of  Activities  for  Local 
Partnerships 

Funds  under  this  program  that  are 
used  to  support  partnerships  shall  be 
expended  only  for  activities  undertaken 
to  carry  out  School-to-Work  programs  as 
provided  for  in  this  notice,  and  such 
activities  may  include — 

(a)  Recruitmg  and  providing 
assistance  to  employers,  including  small 
and  medium-sized  businesses,  to 
provide  the  work-based  learning 
components  in  the  School-to-Work 
Opportunities  program; 

(d)  Establishmg  consortia  of 
employers  to  support  the  School-to- 
Work  Opportunities  program  and 
provide  access  to  jobs  related  to 
students'  career  majors; 

(c)  Supporting  or  establishing 
intermediaries  to  perform  the 
connecting  activities  described  above  in 
paragraph  (c)(3)  under  "General 
Program  Requirements"  and  to  provide 
assistance  to  students  in  obtaining  jobs 
and  further  education  and  training; 

(d)  Designing  or  adapting  school 
curricula  that  can  be  used  to  Integrate 
academic  and  vocational  learning, 
school-based  and  work-based  learning, 
and  secondary  and  postsecondary 
education; 

(e)  Providing  training  to  work-based 
and  school-based  staff  on  new  curricula, 
student  assessments,  student  guidance, 
and  feedback  to  the  school  regarding 
student  performance; 

(f)  Providing  career  exploration  and 
awareness  services,  begirming  at  the 
earliest  possible  age.  including 
counseling  and  mentoring  services, 
college  awareness  and  other  services  to 
prepare  students  for  the  transition  from 
school  to  work; 

(g)  Establishing  in  schools 
participating  in  a  School-to-Work 
Opportunities  program  a  graduation 
assistance  program  to  assist  at-risk, 
disabled,  and  low-achieving  students  in 
graduating  from  high  school,  enrolling 
in  postsecondary  education  or  training, 
and  finding,  maintaining,  or  advancing 
in  jobs; 

(h)  Conducting  or  obtaining  an  in- 
depth  analysis  of  the  local  labor  market 
and  the  generic  and  specific  skill  needs 
of  employers  to  identify  high-demand, 
high-wage  careers  to  target; 

(i)  Integrating  work-based  and  school- 
based  learning  into  existing  job  training 
programs  for  youth  who  have  dropped 
out  of  school; 

(j)  Establishing  or  exp>anding  school- 
to-apprenticeship  programs  in 


cooperation  with  registered 
apprenticeship  agencies  and 
apprenticeship  sponsors; 

(k)  Assisting  partici[>ating  employers, 
including  small-  and  medium-size 
businesses,  to  identify  and  train 
workplace  mentors  and  to  develop 
work-based  leaminc  components; 

(1)  Designing  local  strategies  to 
provide  adequate  planning  time  and 
staff  development  activities  for  teachers, 
school  counselors,  and  related  services 
personnel; 

(m)  Enhancing  linkages  between  after 
school,  weekend,  and  summer  jobs,  and 
opportunities  for  career  exploration  and 
school-based  learning;  and 

(n)  Conducting  outreach  to  all 
students  in  a  manner  that  most 
appropriately  meets  their  needs  and  the 
needs  of  their  communities. 

Safeguards 

The  Secretaries  apply  the  following 
safeguards  to  School-to-Work 
Opportunities  programs  funded  under 
this  priority: 

(a)  No  student  shall  displace  any 
currently  employed  worker  (including  a 
partial  displacement,  such  as  a 
reduction  in  the  hours  of  non-overtime 
work,  wages,  or  employment  benefits). 

(b)  No  School-to-Work  Opportunities 
program  shall  impair  existing  contracts 
for  services  or  collective  bargaining 
agreements,  except  that  no  program 
under  this  priority  that  would  be 
inconsistent  with  the  terms  of  a 
collective  bargaining  agreement  shall  be 
undertaken  without  the  written 
concurrence  of  the  labor  organization 
and  employer  concerned. 

(c)  No  student  shall  be  employed  or 
job  opening  filled — 

(1)  When  any  other  individual  is  on 
temporary  layoff  from  the  participating 
employer,  with  the  clear  possibility  of 
recall,  from  the  same  or  any 
substantially  equivalent  job;  or 

(2)  When  the  employer  has  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  a  student. 

(d)  Students  shall  be  provided  with 
adequate  and  safe  equipment  and  a  safe 
and  healthful  workplace  in  conformity 
with  all  health,  safety,  and  labor 
standards  of  Federal,  State,  and  local 
law. 

(e)  Nothing  fn  this  priority  shall  be 
construed  so  as  to  modify  or  affect  any 
Federal  or  State  law  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  color,  ethnicity,  national 
origin,  gender,  age.  or  disability. 

(f)  Funds  awarded  under  this  priority 
shall  not  be  expended  for  wages  of 
students. 
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(g)  The  grantee  shall  implement  and 
maintain  such  other  safeguards  as  the 
Secretaries  may  deem  appropriate  in 
order  to  ensure  that  School-to-W'ork 
Opportunities  participants  are  afforded 
adequate  supervision  by  skilled  adult 
workers,  or,  otherwise,  to  further  the 
purposes  of  this  program. 

An  applicant  must  provide  an 
assurance,  in  the  application,  that  the 
foregoing  safeguards  will  be 
implemented  and  maintained 
throughout  all  program  activities. 

Selection  Criteria  for  Evaluating 
Apphcaiions 

Under  the  SchooI-to-VVork 
Opportunities  Implementation  Grant 
competition,  the  Secretaries  will  use  llie 
foUowipg  selection  criteria  in  evaluating 
appHcptions.  The  Secretaries  will 
evaluate  applications  using  a  two-phase 
review  process.  In  the  first  phase  of  the 
review  process,  tJ)e  Secretaries  will  use 
peer  reviewers  to  e\aluate  applications 
using  the  selection  criteria  and  tlie 
a.ssoc:iaied  point  values.  In  the  second 
phase,  review  teams  will  visit  high- 
ranking  States  to  gain  further 
information  and  further  assess  State 
plans.  The  second-phase  review  teams 
will  use  the  criteria,  but  not  necessarily 
the  associated  point  values,  in  their 
information-gathering  and  assessment 
activities.  Final  funding  decisions  made 
by  the  Secretaries  will  be  based  on 
infonnation  gained  during  the  site 
visits,  the  ranking  of  applications  during 
the  first-phase  review,  and  such  other 
factors  as  geographic  balance  ond 
diversity  of  progrrim  approaches, 
replicability,  sustainability,  and 
innovation. 

(a)  Cnrnprehcnxive  Statewide  System. 
(25  poir.tb)  Is  Ihe  School-to-VVork 
Opportunities  plan  described  in  the 
application  likely  to  produce  .systemic: 
statewide  change  thai  will  have 
substantial  impact  on  the  preparation  of 
youth  for  a  first  job  in  a  high-skill,  high- 
wage  career  and  in  increasing  their 
opportunities  for  further  education? 
Does  the  plan  provide  information 
reflecting  the  needs  of  each  local  labor 
market  area  in  the  designated 
geographic  areas  of  the  State?  Does  the 
State  propose  a  feasible  plan  for 
expanding  the  system  to  ensure  that  all 
geographic  areas  of  the  State,  including 
communities  with  hi^h  concentrations 
of  poor  and  disadvantaged  youth,  will 
have  an  opportunity  to  participate  in 
Schooi-to-Work  Opportunities  programs 
within  a  reasonable  period  of  time?  Is 
Ihe  pruce&s  for  assessing  skills  and 
issuing  skill  certificates  likely  to  lead  to 
portable  credentials  for  students  and  are 
the  skills  adequately  benchmarked  to 
high  quality  standards  such  as  those 


envisioned  in  the  Coals  2000:  Educate 
America  Act?  Does  the  State's  process 
for  assessing  skills  reflect  the  needs  of 
high  performance  workplaces  and  meet 
the  requirements  of  broad  clusters  of 
related  occupations  and  industries, 
rather  than  those  of  individual  jobs  or 
occupations?  Has  the  Slate  described 
State  and  local  performance  standards 
that  should  lead  to  statewide  systemic 
reform  of  secondary  education? 

(b)  CoHaboraticn  and  Involvement  of 
Key  Partners.  (25  points) 

(1 )  State  collaboration:  Is  there  a 
vision  for  implementing  a  statewide 
School-to-Work  Opportunities  system 
that  is  shared  by  the  Governor;  the  State 
educational  agency;  the  State  agency 
officials  responsible  for  job  training  and 
employinent,  economic  development, 
and  postsecondary  education;  and  other 
appropriate  officials?  Does  the  plan 
substantially  demonstrate  sufficient 
commitment  and  specific  involvement 
of  these  partners  in  the  statewide 
implementation?  Are  the  activities 
appropriate  to  the  partners  and  likely  to 
produce  the  desired  changes  in  the  way 
students  are  prepared  for  the  future?  Is 
there  evidence  that  the  State  partners 
have  the  capacity  to  support  the 
statewide  implementation? 

(2)  Involvement  by  key  parties:  Does 
the  State  plan  include  an  effective  and 
convincing  strategy  for  obtaining  the 
active  and  continued  involvement  of 
employers  and  other  interested  parties 
such  as  locally  elected  officials, 
secondary  and  jwstsecondary 
educational  institutions  or  agencies, 
business  associations,  employees,  labor 
organizations  or  associations  thereof, 
teachers,  students,  parents,  community- 
ba.sed  organi7.atiuns,  rehabilitation 
agencies  and  organizations,  registered 
apprf  atireship  agencies,  end  local 
vocational  educational  agencies  in  the 
implementation  of  statewide  systems? 
Dops  the  strategy  recognize  the  interests 
of  the  key  parties  and  utilize  their 
st'^r.gths  appropriately?  Does  the  plan 
reflect  the  input  of  employers  and  other 
key  parties? 

(cj  Resources.  (10  points)  Is  the  plan 
for  a  comprehensive  statewide  S<:hool- 
to-Work  Opportunities  system 
adequately -supported  by  other  Federal. 
State,  and  local  resources?  Does  tha  plan 
effe<,1ively  integrate  State  and  private 
education  and  training  resources  with 
other  Federal  education  and  training 
re.sources?  Does  the  plan  limit 
administrative  costs  in  order  to 
maximize  the  amounts  spent  on 
delivery  of  services  to  sti'denls  enrolled 
in  its  School-to-Work  Opportunities 
programs?  Is  there  an  effective  long-term 
plan  for  maintaining  the  School-to-Work 
Opportunities  system  with  resources 


other  than  Federal  School-to-Work 
Opportunities  funds? 

(d)  Student  Participation.  (15  points) 
Does  the  plan  propose  realistic 
strategies  and  programs  to  ensure  that 

"all  students,"  including  young  women, 
minorities,  low-achieving  students, 
students  with  disabilities,  students  with 
limited-English  proficiency, 
ar.ademicaliy  talented  students,  and 
former  students  who  have  dropped  out. 
have  the  opportunity  to  participate  in 
SchooI-to-Work  Opportunities 
programs?  Does  the  strategy  recognize 
barriers  to  their  participation  and 
propose  effective  ways  of  overcoming 
them  so  that  these  students  are  prepared 
for  high-skill,  high-wage  jobs  including, 
for  young  women  end  minorities  non- 
traditional  employment? 

(e)  Ijocal  Programs.  (15  points)  Does 
the  plan  include  an  effective  strategy  for 
supporting  local  School-to-Work 
Opportunities  programs  that  integrate 
o<:cupational  and  academic  learning, 
integrate  work-based  and  school-based 
learning,  establish  linkages  between 
secondary  and  postsecondary  education, 
include  components  for  work-based 
learning,  school-based  learning  and 
connecting  acti\ities,  and  result  in  the 
award  of  a  high  school  diploma  or  its 
equivalent,  a  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education  (if  appropriate),  and  a  .skill 
certificate?  Have  promising  existing 
programs  been  considered  for 
adaptation?  Have  new  directions  and 
approaches  been  planned  to  ensure  that 
thti.se  programs  meet  the  priority?  Docs 
the  plan  show  evidence  that  local 
School-to-Work  Opportunities  programs 
th.-oiighout  the  State,  including  those 
thot  have  been  funded  by  the 
Department  of  Education  or  the 
Department  of  Labor,  are  an  effective 
part  of  a  statewide  School-to-VVork 
Opportunities  system? 

if)  Management  Plan.  (10  points)  Does 
t};«  entity  submitting  the  application  on 
behalf  of  the  State  have  the  capacity  to 
manage  the  implement.'ition  of  a 
comprehensive  statewide  Schocil-lo- 
Work  Opportunities  system?  Does  the 
State's  management  plan  anticipate 
barriers  to  statewide  implemeutation 
and  include  a  system  for  addressing 
them  as  they  arise?  Does  the 
management  plan  include  a  process  for 
incorporating  m.ethods  to  improve  or 
redesij^n  the  implementation  s>stem 
based  on  program  outcomes,  for 
example  through  an  evaluation  plan? 
Wiil  the  Slate's  performance  standards 
be  applied  to  local  partnerships  and  will 
t.he  standards  be  used  to  evaluate  and 
improve  their  outcomes?  Are  key 
personnel  under  the  plan  qualified  to 
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perform  the  required  activities, 
particularly  to  maintain  the  essential 
partnerships  at  the  State  level  in  a 
manner  sufficient  to  implement  the 
plan?  Will  Federal  funds  under  the 
School-to-Work  Opportunities  Program 
grant  be  used  to  support  partnerships 
that  seek  to  carry  out  local  School-to- 
Work  Opportunities  programs? 

Other  Factors 

In  addition  to  considering  the  factor 
of  geographic  distribution  authorized 
under  34  CFR  426.25  of  the  Cooperative 
E)emonstration  program  regulations, 
prior  to  making  final  funding  decisions, 
the  Secretaries  also  will  consider  as  a 
factor  the  diversity  of  approaches  to 
School-to-Work  Opportunities  proposed 
by  each  applicant. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  parts  400  and  426. 

Program  Authority:  20  U.S.C  2420a. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.199-H  Cooperative 
Demonstration  Program) 

Dated:  )anuai(r  25, 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 
Robert  B.  Reich, 
Secretary  of  Labor. 

Appendix — Anal3r8i8  of  Conunents  and 
Changes 

Generay 

Comment:  One  commenter  noted  that 
Congress  is  currently  debating  the  exact 
requirements  for  programs  under  the 
proposed  School-to-Work  Opportunities 
bill  and  expressed  the  belief  that  States 
are  not  immediately  piepared  to 
implement  Statewide  plans  and 
systems.  The  commenter  suggested  that 
it  would  be  preferable  to  extend  the 
comment  period  for  this  notice  until 
after  Congress  has  agreed  to  the 
statutory  program  requirements.  The 
commenter  suggested  that  if  the 
Departments  choose  to  award 
implementation  grants  prior  to  the 
enactment  of  School-to-Work 


Opportunities  legislation,  they  would 
have  the  authority  to  include  provisions 
not  contained  in  the  original 
Administration  bill  nor,  indeed,  in  the 
House  or  the  Senate  versions,  so  long  as 
these  provisions  are  consistent  with  the 
broad  provisions  for  the  Cooperative 
Demonstration  Program  authorized 
under  section  420A  of  the  Perkins  Act, 
and  34  CFR  426.4,  under  which  the 
funds  for  this  competition  were 
appropriated. 

Discussion:  The  Secretaries  do  not 
agree  that  the  comment  period  should 
be  extended  until  the  School-to-Work 
Opportunities  bill  is  enacted  into  law  by 
Congress.  Indicative  of  Congressional 
intent  to  allow  States  and  localities  to 
begin  establishing  School-to-Work 
Opportunities  systems.  Congress  has 
appropriated  funds  under  existing 
authority  for  this  fiscal  year  1994 
competition.  The  Secretaries  wish  to 
award  grants  as  soon  as  possible  after 
July  1, 1994,  when  the  funds  become 
available,  so  that  the  States  that  compete 
successfully  for  those  funds  may  have 
School-to-Work  Opportunities  systems 
operating  in  the  1994-95  school  year. 
Waiting  until  enactment  to  publish  a 
notice  inviting  applications  would 
inevitably  result  in  significant  delays  in 
both  awarding  funds  and  initiating 
programs  and  activities.  At  the  same 
time,  however,  the  Secretaries  want  to 
make  certain  that,  to  the  greatest  extent 
practicable,  this  priority  reflects  the 
most  current  Congressional  action  to 
date  on  the  pending  legislation. 
Accordingly,  where  provisions  of  the 
House  and  Senate  bills  are  identical  and 
differ  from  the  provisions  in  the 
proposed  notice,  and  where  the  House 
and  Senate  modifications  are  consistent 
with  relevant  existing  authorities,  the 
Secretaries  have  reflected  those 
modifications  in  this  final  notice. 

Changes:  Changes  have  been  made  in 
the  notice  to  reflect  House  and  Senate 
modifications  to  the  proposed  School- 
to-Work  Opportunities  legislation, 
where  those  changes  are  consistent  with 
relevant  existing  statutory  authorities. 

Comment:  One  commenter  stated  that, 
because  the  Federal  Government  already 
carries  out  the  function  of  career 
education  through  the  National- 
Occupational  Information  Coordinating 
Committee,  the  Secretaries  should  add  a 
fourth  Federal  role  to  the  three  already 
delineated  in  the  "Background"  section 
of  the  notice,  "to  assist  States  in  the 
provision  of  accurate  and  timely 
occupational  and  career  development 
information  for  purposes  of  program 
planning,  career  guidance  and 
counseling,  and  individual  career 
exploration,  choice  and  educational 
planning." 


Discussion:  The  Federal  role  that  is 
delineated  in  the  "Background"  section 
of  the  October  14,  1993  notice  is  a  broad 
characterization  of  the  Federal  role 
envisioned  by  the  Secretaries.  The 
"Background"  section  is  not  meant  to 
delineate  each  of  the  ways  in  which  the 
Federal  Government  might  assist  States 
or  localities  to  implement  school-to- 
work  systems.  Counseling  and 
integrating  existing  Federal,  State,  and 
local  programs  into  comprehensive 
School-to-Work  Opportunities  systems 
is  clearly  of  vital  importance  to  the 
national  School-to-Work  Opportunities 
framework  and  are  embodied  in  the 
criteria  in  this  notice  as  well  as  in  the 
pending  legislation.  Although  it  is  not 
the  Secretaries'  intent  to  recount  all 
possible  Federal  roles  here,  the 
Secretaries  have  added  reference  to  a 
fourth  Federal  role,  that  of  creating  a 
national  School-to-Work  Opportunities 
framework  through  common  core 
criteria  and  national  standards.  The 
Secretaries  believe  that  the  Federal  role 
referred  to  by  the  commenter  is  implicit 
in  this  notice. 

Changes:  Reference  to  an  additional 
Federal  role,  that  of  creating  a  national 
School-to-Work  Opportunities 
framework,  has  been  added  to 
"Background"  section  of  this  notice. 

Comment:  One  commenter  thought 
that  the  final  priority  should  give 
preference  to,  and  thereby  require 
applications  to  identify  a  significant 
portion  of  the  funds  available  for  local 
systems  for  use  in  high  poverty  areas. 

Discussion:  The  competition  covered 
by  this  notice  is  for  State  grants  only. 
From  grants  received  under  this 
competition,  grantees  will  distribute  a 
substantial  amount  of  funds  to 
localities,  including  high  poverty  areas. 
Each  State  must  demonstrate  in  its  plan 
how  it  will  ensure  opportunities  for  "all 
students"  to  participate  in  the  program. 
In  addition,  each  State  will  be  required 
to  describe  how  its  School-to-Work 
Opportunities  system  will  be  ex{>anded 
to  cover  all  geographic  areas,  including 
high  poverty  areas.  The  Departments 
will  soon  announce  a  separate  direct 
grant  program  for  local  projects  located 
in  high  poverty  areas. 

Changes:  None. 

Comment:  One  commenter  believed 
that  it  was  unclear  from  the  notice 
whether  there  are  clear  vehicles  for  the 
Federal  Government  to  help  States  and 
localities  learn  from  each  other  and 
from  the  experience  of  international 
competitors,  and  to  build  a  knowledge 
base  of  effective  school-to-work  models. 
Therefore,  the  commenter  suggested  that 
the  notice  be  modified  to  include  a 
separate  grant  program  or  a  contract  to 
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support  the  Federal  Government  in 
achieving  these  roles. 

Discussion:  This  notice  relates  only  to 
the  School-to-Work  Opportunities  State 
grants  competition.  However,  other 
funds  will  be  available  under  the  fiscal 
year  1994  appropriation  for  Federal 
level  activities,  such  as  technical 
assistance  and  research  and 
development,  that  will  help  States  and 
localities  learn  from  each  other  and 
from  the  experiences  of  our 
international  competitors,  and  that  will 
help  States  build  a  knowledge  base  of 
effective  school-to-work  models.  The 
Secretaries  do  not  envision  one  separate 
grant  or  contract  for  achieving  these 
purposes,  but  plan  to  utilize  the  broad 
range  of  vehicles  available  to  them. 

changes:  None. 

Comment:  One  commenter  noted  that 
very  little  institutional  structure  is 
available  in  the  United  States  that  could 
manage  the  partnerships  anticipated, 
and  suggested  awarding  a  separate  seed 
grant  to  a  local  body  not  politically  tied 
to  any  one  of  the  stakeholders  for  this 
purpose. 

Discussion:  The  Secretaries  believe 
that  States  and  local  communities  can 
best  determine  how  to  form  and  govern 
the  partnerships  required  under  this 
program.  A  local  partnership  can 
determine  for  itself  which  entity  in  that 
commimity  is  best  equipped  to  manage 
the  partnership.  Thus,  the  Secretaries 
see  no  need  for  the  separate  direct 
Federal  grants  recommended  by  the 
commenter. 

Changes:  None. 

Comment:  One  commenter  noted  that 
certificates  and  credentials  in  the 
United  States  are  linked  to  limited,  very 
defmed  jobs,  such  as  "radiology,"  and 
not  to  sets  of  skills  that  integrate 
knowledge  across  an  industry.  The 
commenter  suggested  that  the  States 
will  need  to  overhaul  their  current 
approach  to  certification  and 
credentiaUng  if  this  definition  is  to  be 
realized. 

Discussion:  It  is  the  Secretaries'  intent 
that  States  design  School-to-Work 
Opportunities  programs  of  high  quality 
that  will  prepare  students  to  become 
part  of  a  high-performance  workforce 
and  that  will  lead  to  skill  certificates  as 
one  of  the  outcomes  of  participation. 
Until  there  is  a  system  of  national  skill 
standards.  States  are  encouraged  to 
apply  the  highest  standards  and 
certifications  available.  During  this 
period,  the  Departments  will  be 
assisting  States  in  identifying  sources 
and  means  by  which  to  access  existing 
high  quality,  industry-recognized 
standards  and  accompanying 
assessment  tools,  as  well  as  assisting 
States  to  collaborate  effectively  with 


each  other  toward  the  development  of 
high  quality  skill  standards.  Once  the 
National  Skill  Standards  Board  begins 
its  work,  and  even  before  there  are  skill 
standards  actually  endorsed  by  the 
Board,  States  will  be  required  to  take  the 
work  of  the  Board  into  consideration  in 
their  development  of  standards  for  skill 
certificates,  as  is  likely  to  be  required 
under  the  proposed  School-to-Work 
Opportunities  legislation.  This  is 
intended  to  facilitate  the  development 
of  national,  portable  credentials  and  to 
avoid  unnecessary  duplication  and 
overlap. 
Changes:  None. 

Subgrants  to  Local  Partnerships 

Comment:  One  commenter 
recommended  that  "currently 
applicable  Federal  laws"  that  would 
allow  States  to  fund  local  partnerships 
should  be  specified  in  the  final  notice. 
The  commenter  noted  that  without  this 
specific  information.  States  would  be 
unable  to  award  grant  funds  to  local 
partnerships. 

Discussion:  Authority  for  States  to 
award  subgrants  to  local  partnerships  is 
now  contained  in  the  1994  Department 
of  Education  Appropriation  Act. 
Accordingly,  the  notice  clearly  provides 
that  States  receiving  School-to-Work 
Opportunities  implementation  grants 
must  distribute  to  local  partnerships  65 
percent  of  the  amounts  received  in  the 
first  year,  75  percent  of  the  amount 
received  in  the  second  year,  and  85 
percent  of  the  amount  received  in  each 
year  thereafter. 

Changes:  The  notice  has  been 
modified  to  reflect  the  subgrant  award 
authority  provided  in  the  1994 
Department  of  Education  Appropriation 
Act. 

Peer  Review 

Comment:  Two  commenters  made 
suggestions  regarding  peer  reviewers  for 
this  competition.  One  commenter  said 
that  the  notice  should  require  peer 
reviewers  to  represent  all  the  entities 
that  could  be  members  of  partnerships 
at  the  State  level  for  development  and 
administration  of  School-to-Work 
Opportunities  systems,  including 
representatives  from  secondary 
education,  postsecondary  education, 
employment,  job  training,  and  economic 
development.  The  second  commenter 
recommended  that  the  Secretaries 
include  either  individuals  with 
disabilities  or  members  of  their  families 
on  the  review  panels. 

Discussion:  The  Secretaries  wish  to 
assure  the  commenters  that  they  plan  to 
select  peer  reviewers  carefully,  based  on 
experience,  education,  training,  and 
expertise  in  areas  relevant  to  School-to- 


Work  Opportunities  systems,  and  will 
seek  to  have  as  broad  a  representation 
as  possible  on  the  review  panels. 
However,  specific  requirements  or 
criteria  for  the  selection  of  peer 
reviewers  is  outside  the  purpose  and 
scope  of  this  notice. 
Changes:  None. 

Definitions — "All  Students" 

Comment:  One  commenter  expressed 
confusion  about  the  meaning  of  the  term 
"all  students,"  as  defined  in  the  October 
14,  1993  notice.  The  commenter 
recommended  that,  if  the  Secretaries 
intended  the  term  to  mean  all  students 
rather  than  a  representative  sub-sample 
of  students,  the  definition  should  be 
clarified  by  using  the  phrase  "all 
students  from  the  broad  range  of 
backgrounds"  in  lieu  of  the  phrase 
"students  from  the  broad  range  of 
backgrounds." 

Discussion:  The  Secretaries  intend  the 
definition  of  "all  students"  to  be 
broadly  inclusive  of  diverse  groups 
within  the  Nation's  student  population, 
including  youth  who  have  dropped  out 
of  school.  The  definition  in  the  notice 
should  not  be  interpreted  as  meaning  a 
representative  sub-sample  of  students. 

Change:  None. 

Comment:  One  commenter  noted  that 
the  term  "all  students"  does  not  appear 
to  include  out-of-school  youth.  The 
commenter  stated  that  excluding 
dropouts  from  the  definition  will  result 
in  the  exclusion  of  millions  of  young 
people  from  eligibility  to  participate  in 
the  School-to-Work  Opportunities 
program,  including,  for  example,  over 
one-third  of  Hispanic  youth  of  high 
school  age. 

Discussion:  The  Secretaries  agree  with 
the  commenter  that  the  definition  of  the 
term  "All  students"  should  include 
youth  who  are  high  school  dropouts. 
Similarly,  the  Secretaries  anticipate 
that,  in  the  final  version  of  the  School- 
to-Work  Opportunities  legislation,  this 
term  will  be  defined  as  including 
students  who  have  dropped  out  of 
school. 

Changes:  The  definition  of  the  term 
"All  students"  has  been  changed  to 
include  students  who  have  dropped  out 
of  school. 

Comment:  Two  commenters 
expressed  concern  with  the  extent  to 
which  States  would  be  required  to 
provide  for  the  participation  of  students 
from  disadvantaged  backgrounds  in 
their  School-to-Work  Opportunities 
programs.  One  commenter  expressed 
the  view  that  if  "all  students"  are 
intended  to  be  successful  in  the  School- 
to-Work  Opportunities  initiative,  the 
notice  should  require  or  acknowledge 
the  need  for  considerably  more  effort 
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and  resources  to  be  devoted  to  female 
students  and  to  students  from 
disadvantaged  backgrounds.  Another 
commenter  felt  that  the  notice  should 
include  language  emphasizing  inclusive 
projects,  that  is,  that  the  school-to-v^rork 
needs  of  all  students  should  be 
addressed,  not  simply  the  needs  of 
mainstream  children  without  special 
needs. 

Discussion:  The  definition  of  the  term 
"All  students"  in  this  notice  includes  a 
number  of  population  groups  with 
special  needs.  Among  these  are 
disadvantaged  students,  students  with 
disabilities,  students  with  limited- 
English  proficiency,  and  former 
students  who  have  dropped  out  of 
school.  Moreover,  under  the  "Student 
Participation"  selection  criterion, 
reviewers  will  assess  the  extent  to 
which  States  propose  realistic  strategies 
and  programs  to  demonstrate  that  "all 
students,"  including  young  women, 
minorities,  and  low  achieving  students, 
have  the  opportunity  to  participate  in 
the  State's  School-to-Work 
Opportunities  program.  The  notice  also 
requires  that  State  plans  address  how 
States  will  provide  opportimities  for  all 
students  to  participate  in  School-to- 
Work  Opportunities  programs.  The 
Secretaries  agree,  however,  that  an 
additional  question  in  the  selection 
criteria  would  help  evaluators  assess  the 
extent  to  which  States  have  also 
addressed  the  needs  of  students  from 
communities  with  high  concentrations 
of  poor  and  disadvantaged  youth. 
Similarly,  the  Secretaries  have 
concluded  that  the  priority  should 
include  a  specific  reference  to 
communities  with  high  concentrations 
of  poor  and  disadvantaged  youth.  Thus, 
the  Secretaries  have  revised  the  notice 
to  require  States  to  indicate  specifically 
in  their  plans  how  all  students, 
including  women,  minorities,  low 
achieving  students,  and  students  from 
communities  with  high  concentrations 
of  poor  and  disadvantaged  youth,  will 
have  an  opportunity  to  participate  in 
each  State's  proposed  School-to-Work 
Opportunities  program.  The  Secretaries 
have  also  revised  the  selection  criterion 
to  consider  whether  States  propose 
feasible  plans  to  include  communities 
with  high  concentrations  of  poor  and 
disadvantaged  youth  in  the  system. 

Changes:  Paragraph  (b)(13)  of  the 
priority  and  the  "Comprehensive 
Statewide  System"  selection  criterion 
have  been  modified  to  require  States  to 
describe  in  their  plans  how  the  States' 
proposed  School-to-Work  Opportunities 
systems  will  address  the  needs  of 
students  from  communities  with  high 
concentrations  of  poor  and 
disadvantaged  youth. 


Comment:  One  commenter  expressed 
the  view  that  the  current  School-to- 
Work  Opportunities  initiative  deals  only 
with  students  who  are  not  likely  to 
enroll  in  college.  The  commenter 
suggested  that,  in  order  to  avoid 
tracking,  clearly  articulated  2+1,  2+2, 
and  2+2+2  programs  would  be 
preferable  in  that  they  would  allow 
students  to  exercise  a  variety  of  options 
in  both  employment  and  educational 
environments. 

Discussion:  The  School-to-Work 
Opportunities  program  is  not  intended 
to  be  limited  to  only  certain  categories 
of  students.  The  definition  of  "all 
students"  Sf)ecifically  includes  students 
from  a  broad  range  of  backgrounds  and 
circumstances,  including  academically 
talented  students.  The  notice  establishes 
that  career  majors  would  typically 
include  two  years  of  secondary  school 
as  well  as  one  or  two  years  of 
postsecondary  education.  And,  as  part 
of  their  participation  in  a  School-to- 
Work  Opportunities  program,  students 
who  are  completing  their  first  or  second 
years  at  the  postsecondary  level  would 
be  prepared  to  take  advantage  of  options 
in  employment  and  education, 
including  enrollment  in  a  college  or 
university  bestowing  a  four-year  degree. 
However,  the  Secretaries  agree  with  the 
commenter  that  the  definition  should  be 
revised  to  clarify  that  admission  into 
such  a  college  or  university  is  just  one 
of  the  options  available  to  participating 
students  to  which  a  career  major  may 
lead. 

Changes:  Paragraph  (e)  of  the 
definition  of  "Career  major"  has  been 
revised  by  adding  the  clause  "or 
admission  into  a  degree-granting  college 
or  university." 

Definitions — All  Aspects  of  an  Industry 
(Previously  "Elements  of  the  Industry") 

Comment:  Two  commenters  raised 
questions  relative  to  the  definition  of 
"Elements  of  the  industry,"  as  used  in 
the  proposed  priority  notice.  One 
commenter  thought  that  the  proposed 
definition  of  "Elements  of  the  industry" 
did  not  promote  the  kind  of  thorough 
and  challenging  understanding  of  all 
aspects  of  an  industry  that  are  necessary 
for  the  School-to-Work  Opportunities 
initiative  to  be  successful  in 
transforming  the  future  American  labor 
force.  Instead,  the  commenter  stated  a 
preference  for  the  language  in  the  Carl 
D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  that  requires 
students  to  be  provided  with  an 
understanding  of  "all  aspects  of  an 
industry."  The  second  commenter 
believed  that  the  term  "industry"  would 
be  poorly  understood  and  that  the  term 
should  be  defined  as  a  collection  of 


employers  who  share  common 
requirements  for  human  and  physical 
capital,  such  as  the  aerospace  industry. 
etc. 

Discussion:  The  Secretaries  agree  that 
it  is  preferable  for  the  term  utilized  in 
this  notice  to  be  consistent  with  the 
term  utilized  in  the  Carl  0.  Perkins 
Vocational  and  Applied  Technology 
Education  Act.  Moreover,  the  term  "All 
aspects  of  the  industry"  also  appears  in 
both  the  Senate  and  House  bills  of  the 
School-to  Work  Opportunities  bills 
currently  under  consideration  by 
Congress.  Therefore,  the  Secretaries 
have  eliminated  the  term  "Elements  of 
the  industry"  from  the  notice,  and  have 
substituted  the  term  "All  aspects  of  the 
industry.**  However,  the  Secretaries  feel 
that  the  term  "industry"  is  clear  in  the 
context  of  this  definition,  and  need  not 
be  further  defined  in  this  notice. 

Changes:  The  term  "Elements  of  the 
industry"  has  been  replaced  by  the  term 
"All  aspects  of  the  industry"  for  the 
purpose  of  achieving  consistency  with 
the  proposed  School-to-Work 
Opportunities  legislation,  as  well  as 
with  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act. 
Likewise,  the  definition  of  the  term  "all 
elements  of  the  industry"  has  been 
replaced  with  the  definition  of  "all 
aspects  of  the  industry"  from  the 
regulations  implementing  the  Perkins 
Act.  at  34  CFR  400.4(b). 

Definitions — Career  Major 

Comment:  Two  commenters 
expressed  the  view  that,  when  coupled 
with  the  examples  of  local  partnership 
activities  contained  in  the  notice,  the 
proposed  definition  of  the  term  "Career 
major"  suggests  that  the  School-to-Work 
Opportunities  initiative  will  not 
recognize  a  high  school  equivalency 
diploma  as  being  equivalent  to  the 
attainment  of  an  actual  high  school 
diploma.  These  commenters 
recommended  that  the  definition  of  a 
"Career  major"  be  amended  to  better 
accommodate  out-of-school  youth  by 
including  both  passage  of  a  high  school 
equivalency  test  and  the  high  school 
diploma,  as  acceptable  outcomes  of 
participation  in  School-to-Work 
Opportunities  programs. 

Discussion:  The  Secretaries  agree  with 
the  commenters  that,  in  part,  the 
attainment  of  an  equivalency  diploma 
by  a  former  student  who  has 
participated  in,  and  completed,  a 
School-to-Work  Opportunities  program, 
would  be  an  acceptable  outcome  of  such 
participation. 

Changes:  The  definition  of  the  term 
"Career  major"  has  been  modified  to 
include  an  "equivalent"  certificate. 
(Parallel  changes  have  been  made  in  the 
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"General  Program  Requirements" 
section  of  the  notice  and  the  "Local 
Programs"  selection  criterion.) 

Comment:  One  commenter  stated  that, 
while  a  four-year  degree  is  not  the 
primnrv  focus  or  goal  of  the  School-to- 
Work  Opportunities  initiative,  it  should 
be  considered  an  appropriate  outcome 
of  paiticipation  in  a  School-to-Work 
Opportunities  program.  The  commenter 
felt  that  course  work  should  be 
sufficiently  rigorous  and  linked  to 
higher  education  academic 
requirements  so  a  student  could  enter 
into  a  four-year  academic  program 
following  participation  in  the  program. 
This  commenter  suggested  that  the  term, 
"or  eru-ollment  in  a  Bachelor's  degree 
program"  be  added  to  the  end  of  the  last 
sentence  in  the  definition  of  the  term 
"career  major." 

Discussion:  The  Secretaries  agree  with 
the  reasoning  provided  by  the 
commenter,  as  discussed  above. 

Changes:  Paragraph  (e)  of  the 
definition  of  the  term  "career  major" 
has  been  revised  by  adding  the  clause 
"or  admission  into  a  degree-granting 
college  or  university"  so  as  to  clarify 
that,  among  other  things,  completion  of 
a  career  major  may  result  in  admission 
into  a  degree-granting  college  or 
university. 

Comment:  One  commenter  stated  that 
the  proposed  definition  of  a  "career 
major"  included  criteria  that  would 
result  in  an  automatic  barrier  preventing 
many  students  with  disabilities  from 
benefitting  from  a  School-to-VVork 
Opportunities  program.  This  commenter 
felt  that,  in  most  school  systems, 
students  participating  in  special 
education  programs  continue  to  receive 
certificates  in  lieu  of  a  high  school 
diploma  and  that  one  or  two  additional 
years  of  training  past  high  school  should 
be  an  acceptable  outcome  for  many  of 
these  learners  in  lieu  of  one  or  two  years 
of  postsecondary  education.  The 
commenter  recommended  that  the 
definition  of  the  term  "career  major"  be 
revised  in  specific  ways  to 
accommodate  and  encourage  the 
participation  of  special  education 
students. 

Discussion:  The  Secretaries  do  not 
intend  to  discourage  the  participation  of 
students  with  disabilities  in  State 
School-to-\Vork  Opportunities 
programs.  Indeed,  the  School-to-Work 
Opportunities  initiative  is  intended  to 
serve  all  students,  as  has  already  been 
discussed.  Moreover,  the  Secretciries 
agree  with  the  commenter  that  many 
States  already  provide  equivalent 
diplomas  or  certificates  to  disabled 
students.  Accordingly,  the  Secretaries 
intend  to  include  within  the  term 
"equivalent,"  which  has  been  added  to 


the  definition  of  the  term  "Career 
major,"  certificates  provided  by  States 
to  students  with  disabilities,  that  are 
considered  to  be  equivalent  to  high 
school  diplomas. 

Changes:  The  definition  of  "Career 
major"  has  been  revised  to  include 
reference  to  the  "equivalent"  of  a  high 
school  diploma. 

Comment:  One  commenter  felt  that 
two  years  of  secondary  school  and  one 
or  two  years  of  post-secondary 
education  would  be  too  great  a  time 
commitment  for  many  disadvantaged 
youth,  particularly  dropout  youth.  In 
the  opinion  of  the  commenter, 
disadvantaged  youth  with  children  or 
disadvantaged  youth  supporting 
themselves  financially,  necessarily 
require  a  faster  route  to  employment. 
Accordingly,  the  commenter  suggested 
that  "one  plus  one,"  or  a  condensed  one 
year  program,  would  better  serve  their 
needs. 

Discussion:  The  Secretaries  believe 
that  directing  disadvantaged  youth  to 
abbreviated  versions  of  the  high  quality 
programs  being  provided  to  all  other 
students  would  serve  only  to  short- 
change the  disadvantaged  students  since 
abbreviated  programs  would  fail  to 
provide  participants  with  the 
qualifications  needed  to  obtain  high- 
skill,  high-wage  employment.  A  high 
school  diploma  and,  often,  one  or  two 
years  of  further  education  or  training  are 
required  for  students  to  obtain  the  kinds 
of  high-skill,  high-wage  employment 
envisioned  by  the  School-to-Work 
Opportunities  initiative.  It  is  important 
to  note  also  that  paid  work  experience — 
which  is  a  basic  program  requirement  of 
the  School-to-Work  Opportunities 
program's  work-based  learning 
component — can  also  serve  to  provide 
some  amount  of  income  to  participating 
disadvantaged  students.  The  students 
are  also  eligible  for  additional  services 
under  other  programs  such  as  the  Job 
Training  Partnership  Act.  Moreover, 
under  this  program,  States  and  local 
partnerships  retain  the  flexibility  to 
develop  innovative  supportive  services 
for  disadvantaged  students  participating 
in  School-to-Work  Opportunities 
programs  geared  toward  further 
assisting  them  to  meet  their  financial 
and  other  needs. 

Changes:  None. 

Definitions — Partnership 

Comment:  Four  commenters  believed 
that  the  participation  of  community- 
based  organizations  (CBOs)  should  be 
required  in  program  planning, 
implementation,  and  evaluation  and, 
that  to  accomplish  this,  the  term 
"Partnership"  should  be  redefined  to 
ensure  that  CBOs  are  not  left  out  due  to 


a  definition  that  appears  to  make  their 
involvement  optional.  A  fifth 
commenter  recommended  that  the 
definition  of  "Partnership"  be  modified 
to  require  the  participation  of  "teachers 
and  related  services  personnel"  as  a  part 
of  each  partnership.  The  commenter 
believed  that  this  was  necessary  to 
encourage  the  participation  of  certain 
individuals  (including  rehabilitation 
counselors,  school  counselors, 
psychologists,  speech  and  language 
pathologists,  audiologists,  and  social 
workers),  who  the  commenter  believes 
are  necessary  to  the  successful 
participation  of  students  with 
disabilities  in  the  School-to-Work 
Opportunities  program . 

Discussion:  'The  Secretaries  agree  with 
the  commenters  that  CBOs  will  make 
important  contributions  to  program 
planning,  implementation,  and 
evaluation  of  School-to-Work 
Opportunities  programs  and  encourage 
partnerships  to  include  them.  Indeed, 
the  Secretaries  believe  that  most 
localities  will  choose  to  include  CBOs 
because  of  the  value  that  they  are  likely 
to  bring  to  local  partnerships.  The 
Secretaries  also  believe  that  teachers 
and  related  services  personnel  are  likely 
to  be  helpful  as  members  of 
partnerships,  and  encourage  localities  to 
include  them  to  the  extent  possible. 
However,  the  Secretaries  are  opposed  to 
requiring  the  participation  in  all 
partnerships  of  either  CBOs  or  teachers 
and  related  services  personnel,  and 
continue  to  believe  that  localities 
should  be  allowed  to  determine  the 
membership  in  partnerships  of  entities 
or  groups  outside  of  those  whose 
membership  is  specifically  mandated 
through  the  notice's  definition  of  the 
term  "Partnership." 

Changes:  None. 

Comment:  One  commenter  felt  that 
the  definition  of  the  term  "Partnership" 
appeared  to  call  for  the  establishment  of 
a  separate  local  entity  instead  of  a 
simple  collaboration  of  entities  and 
believed  this  to  be  an  unnecessary 
bureaucratic  layer. 

Discussion:  Within  the  parameters 
and  requirements  specified  in  the 
notice,  States  and  localities  will 
determine  whether  partnerships  are  to 
be  separate  local  entities  or  whether 
they  are  to  consist  of  simple 
collaborations  of  existing  entities  or 
groups.  The  Secretaries  do  not  intend 
the  notice  to  require  another 
bureaucratic  layer  or  entity. 

Changes:  None. 

Definitions — Skill  Certificate 

Comment:  One  commenter  believed 
that  the  definition  of  the  term  "Skill 
certificate"  would  impose  a  barrier  for 
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students  with  disabilities  and  would 
encourage  their  exclusion  from  States' 
School-to-Work  Opportunities 
programs.  The  commenter  suggested 
that  the  definition  be  changed  to  read, 
"a  portable,  industry-recognized 
credential  issued  by  a  program  that 
certifies  that  a  student  has  mastered 
skills  at  levels  that,  to  the  extent 
feasible,  are  at  least  as  challenging  as 
the  standards  endorsed  by  the  National 
Skill  Standards  Board." 

Discussion:  As  provided  for  in 
paragraph  (bK8]  of  the  priority,  under 
the  School-to-Work  Opportunities 
program,  States  are  required  to  describe 
in  their  plans  how  they  will  ensure  that 
students  with  disabilities  will  have 
opportunities  to  participate  in  the 
States'  School-to-VVork  Opportunities 
programs.  Under  the  "Student 
Participation"  selection  criterion,  States 
are  required  to  propose  realistic 
strategies  and  programs  to  ensure  that 
all  students,  including  students  with 
disabilities,  have  opportunities  to 
participate  in  their  States'  School-to- 
Work  Opportunities  programs.  The 
clause  "ensuring  opportunities  to 
participate"  is  intended  to  include 
opportunities  to  achieve  program 
outcomes,  including  a  skill  certificate. 
While  it  is  very  important  that 
individuals  with  disabilities  be 
provided  with  the  necessary  support  to 
ensure  that  they  have  the  opportunity  to 
participate,  the  Secretaries  do  not  see 
the  need  to  modify  the  definition  of  the 
term  "Skill  certificate"  to  provide  for 
different  skill  levels  for  students  with 
disabilities,  than  those  provided  for 
students  without  disabilities. 

Changes:  None. 

Definitions — State 

Comments:  Five  commenters  noted 
that  the  term  "State"  is  not  defined  in 
the  notice.  They  suggested  that,  to  avoid 
confusion,  the  term  "State"  should  be 
defined  as  "each  of  the  several  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico." 

Discussion:  The  applicable  definition 
of  the  term  "State"  is  contained  in 
section  521(33)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act,  as  implemented  by 
§  400.4(b)  of  the  Perkins  regulations. 

Changes:  None. 

Definitions — Workplace  Mentor 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  workplace  mentor  was  a  critical 
link  within  the  School-to-Work 
Opportunities  program  and  was  likely  to 
require  special  training  in  order  to  fulfill 
this  role  effectively.  The  commenter 
viewed  the  workplace  mentor  as  being 


a  pedagogue  with  technical  knowledge 
of  the  employment  areas  of  interest  to 
the  students  participating  in  the 
program.  The  commenter  felt  that 
greater  consideration  should  be  given 
under  this  program  to  training  of 
workplace  mentors  and  that  this  could 
best  be  achieved  under  a  separate  grant 
program. 

Discussion:  Under  this  priority.  State 
and  local  partnerships  may  utilize 
implementation  grant  funds  to  train 
workplace  mentors  to  ensure  that  they 
are  knowledgeable  in  the  employment 
areas  that  School-to-Work  Opportunities 
students  are  engaged  in  and  to  ensure 
that  the  mentors  have  the  necessary 
knowledge  of  the  work-based 
curriculum  as  well  as  other  program 
policies  and  practices.  Because  the 
Secretaries  believe  that  partnerships 
should  be  able  to  customize  programs  to 
meet  the  needs  of  local  communities, 
including  those  of  employers  and 
students,  they  do  not  believe  that  a 
separate  grant  program  is  necessary  to 
providing  the  prop>er  training  for 
workplace  mentors. 

Changes:  None. 

Comment:  One  commenter  believed 
the  definition  of  the  term  "Workplace 
mentor"  should  be  changed  to  include 
"other  individuals  approved  by  the 
employer"  to  be  included  as  a 
workplace  mentor  so  that  individuals 
such  as  special  educators,  vocational 
rehabilitation  counselors,  job  coaches, 
and  work-study  coordinators  could 
serve  in  this  capacity  for  youth  with 
disabilities. 

Discussion:  The  Secretaries  agree  with 
the  commenter's  suggestion. 

Changes:  The  definition  of 
"Workplace  mentor"  has  been  modified 
to  include  "another  individual 
approved  by  the  employer." 

Priority — General 

Comments:  Two  commenters 
suggested  that  the  Secretaries  consider 
awarding  School-to-Work  Opportunities 
grants  on  a  priority  basis  to:  (1)  Areas 
with  high  levels  of  unemployment,  (2) 
areas  that  are  impacted  by  military  base 
closures,  and  (3)  areas  that  are 
experiencing  cutbacks  in  defense 
spending  or  conversions  fi-om  defense 
manufacturing.  One  of  the  commenters 
also  suggested  that  the  Secretaries 
consider  awarding  grants  under  this 
competition  based  on  priorities 
addressing  new  and  emerging 
technologies  and  displaying  "complete 
vertical  integration  from  start  to 
partnering  and  productive  employment 
placement."  Similarly,  the  second 
commenter  felt  that  priority  should  be 
extended  to  areas  of  economic  need  that 
can  greatly  benefit  from  additional 


coordinated  funding  such  as  that 
available  under  the  National  and 
Commimity  Service  Act.  A  third 
commenter  felt  that  priority  should  be 
given  to  commimities  with  high 
concentrations  of  poor  and 
disadvantaged  youth. 

Discussion:  "the  purpose  of  this  award 
is  to  provide  funds  to  States  to  develop 
statewide  School-to-Work  Opportunities 
systems.  The  State  plan  must  describe 
how  the  State  will  stimulate  and 
support  local  School-to-Work 
Opportunities  programs  and  how  the 
State  system  will  be  expanded  over  time 
to  cover  all  geographic  areas  in  the  State 
including  those  wath  high 
concentrations  of  poor  and 
disadvantaged  youth.  States  must  also 
distribute  a  significant  portion  of  their 
grant  funds  to  local  partnerships  (65 
percent  in  the  first  year,  75  percent  in 
the  second  jrear,  and  85  percent  in  the 
third  year.)  Within  this  context,  States 
and  localities  have  the  flexibility  to 
determine  those  areas  that  should 
receive  priority  in  the  establishment  of 
statewide  systems  and  for  receipt  of 
funds.  While  the  Secretaries  recognize 
the  value  of  directing  School-to-Work 
Opportunities  funds  to  all  of  the  areas 
named  by  the  commenters,  the 
Secretaries  are  opposed  to  mandating  to 
States  that  these  areas  receive  funds  on 
a  priority  basis.  Although  they  have  not 
established  a  priority  for  such 
communities,  in  response  to  the  third 
commenter's  concerns  about 
communities  with  high  concentrations 
of  poor  and  disadvantaged  youth,  the 
Secretaries  have  made  a  change. 

Changes:  The  notice  has  been 
modified  to  include  the  requirement  in 
both  paragraph  (b)(13)  of  the  priority 
and  in  the  "Comprehensive  Statewide 
System"  selection  criterion  that  States 
provide  opportunities  for  participation 
in  their  School-to-Work  Opportunities 
programs  by  students  in  all  parts  of  each 
State,  including  communities  with  high 
concentrations  of  poor  and 
disadvantaged  youth. 

Priority— Eligibility  and  Absolute 
Preference  to  State  Applications 

Comment:  One  commenter  stated  that 
making  States  responsible  for  School-to- 
Work  Opportunities  programs  made 
sense  for  most  populations  but  not 
necessarily  for  migrant  or  seasonal 
farmworkers.  The  commenter  felt  that 
what  he  referred  to  as  "State-run 
initiatives"  sometimes  fail  to  include 
services  for  these  populations  since  they 
are  often  considered  to  be  a  national 
population.  In  the  commenter's  view, 
even  where  States  are  aware  that 
farmworkers  Uve  within  their 
boundaries.  States  often  do  not  have  the 
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special  expertise  needed  to  pixmde 
these  populations  with  services,  or  may 
not  be  able  to  serve  the  full  range  of  the 
farmworker  population.  The  commentw 
suggested  that  the  Secretaries  encourage 
States  to  take  the  unique  needs  of 
farmworker  youth  into  account  as  Strtes 
develop  their  comprehensive  statewide 
School-to-Work  Opportunities  plans. 

Discussion:  Secondary  students  from 
farmworker  and  migrant  populations  are 
included  vrithin  the  definition  of  "all 
students."  "All  students"  is  .defined  to 
mean  "students  from  a  broad  range  of 
backgrounds  and  circumstances, 
including  disadvantaged  students, 
students  of  diverse  racial,  ethnic,  and 
cultural  backgrounds  *   •  •  students 
with  limited-English  proficiency  •  •  • 
."  The  Secretaries  expect  migrant  and 
seasonal  farmworker  youth  to  be  served 
under  the  School-to-Work  Opportunities 
Program.  In  further  response  to  the 
concerns  of  the  commenter,  the 
Secretories  strongly  encourage  States 
with  migrant  and  seasonal  farmworker 
populations,  to  take  the  full  range  of 
needs  of  migrant  and  seasonal 
farmworker  youth  into  account  in 
developing  their  plans. 

Changes:  NJone. 

Comment:  One  commenter  stated  that 
ainong  the  applications  that  should  be 
given  absolute  preierence  under  this 
competition  are  applications  that 
describe:  (1)  How  occupational  and 
career  development  information 
available  through  State  Occupational 
Information  Coordinating  Committees 
(SOICCfi)  and  Stale  Employment 
Security  Labor  Market  Information 
Units  will  be  used  for  planning, 
guidance,  and  career  exploration 
purposes;  and  (2)  the  kinds  of  career 
developoient  assistance  that  will  be 
made  available  to  students,  including 
guidance  and  counseling,  occupational 
and  career  information,  portfolios,  and 
other  edix:ational  planning  tools,  and 
the  manner  in  which  parents  and 
teachers  will  be  brou^t  into  the  career 
development  aspects  of  the  School-to- 
Work  Opportunities  program. 

Discussion:  With  regard  to  SOICCs 
and  State  Employment  Security  Labor 
Market  Information  Units,  the 
Secretaries  agree  that  these  could  be 
important  sources  of  information  for 
many  States.  However,  it  is  thought 
preferable  to  allow  States  the  flexibility 
to  determine  what  are  the  best  sources 
of  information  for  their  speciGc  needs, 
as  well  as  the  best  n>ethods  of  obtaining 
information  important  to  their 
programs.  In  response  to  the 
commenter's  second  point,  the 
Secretaries  note  that  in  paragraph  {bM3} 
of  tlie  priority.  States  must  describe 
their  "procedure  for  obtaining  the  active 


and  continued  involvement  in  the 
statewide  School-to-Work  Opportonities 
system  of  *  *  *  teachers,  stuoents.  and 
parents*  *  •."The  Secretaries  have 
concluded  diat  it  is  prefo^ble  to  allow 
each  State  the  flexibility  to  determine 
both  the  specific  kinds  of  career 
development  assistance  that  will  be 
made  available  to  students  and  the 
specific  manner  In  which  parents  and 
teachers  will  be  included  in  the  career 
development  aspects  of  the  School-to- 
Work  Opportunities  program. 

Changes:  None. 

Comment:  One  commenter  was  of  the 
opinion  that  community  colleges  are  in 
a  good  position  to  assist  in  linking 
secondary  and  postsecondary 
institutions  so  as  to  improve  the  quality 
of  what  the  commenter  referred  to  as  co- 
op education  programs.  The  commenter 
suggested  that  community  colleges 
should  have  the  opportunity  to  apply 
for  grants  under  this  program  or  to  be 
designated  as  fiscal  agents.  Further,  the 
commenter  suggested  that,  given  the 
opportunity,  community  colleges  could 
serve  effectively  as  centralized  "School- 
to-Work  Program  Centers"  and  could 
develop  consortium  arrangements 
between  high  schools  and  employers. 

Discussion:  Under  this  competition, 
grants  will  be  made  to  States  and  each 
State  will  designate  a  fiscal  agent 
States,  in  turn,  will  aw  ard  subgrants  to 
local  partnerships  that  must  include, 
employers,  public  secondary  and 
postsecondary  educational  institutioxis 
or  agencies,  and  labor  organizations  or 
employee  representatives.  As  public 
postsecondary  educational  institutions, 
many  community  colleges  will  qualify 
to  participate  in  partnerships. 
Community  colleges  are  expected  to 
play  an  important  and  active  role  in 
School-to-Work  Opportunities 
programs.  The  matter  of  which  entity 
wrill  serve  as  grant  recipient  or  fiscal 
agent  at  the  State  or  local  level  will  be 
decided  by  States  and  local 
partnerships. 

Changes:  None. 

Priority — Compwhensi\'e  Statet\ide 
System 

Con^ment:  One  commenter  believed 
that  one  goal  of  a  School-to-Work 
Opportunities  s)  stem  is  not  only  to 
prepare  youth  for  existing  jobs  but  also 
to  enable  them  to  gain  access  to  growing 
sectors  of  the  economy  likely  to  ailect 
future  markets.  In  the  view  of  the 
commenter.  States  should  be 
encouraged  to  identify  and  incorporate 
into  their  plans  those  geographical  areas 
that  are  targeted  for  economic  growth. 
The  commenter  further  stated  that  these 
would  include  areas  that  are  either 
receiving  Federal.  State,  or  local  funds. 


or  receiving  funds  &om  all  of  these 
sources,  for  the  purpose  of  stimulating 
their  economies,  or  areas  that  have  bewn 
identified  by  local  governmental  or 
community  based  agencies  for  economic 
activity. 

Discussion:  States  are  responsible  for 
developing  statewide  School-to-Work 
Opportunities  systems.  Each  State  plaa 
must  describe  how  the  State  will 
stimulate  and  support  local  School-to- 
Work  Opportunities  programs  in  the 
State,  including  in  areas  with  high 
concentrations  of  pocK-  and 
disadvantaged  youth.  As  part  of  this 
effort.  States  will,  of  course,  be 
encouraged  to  identify  and  incorporate 
in  their  plans,  geographic  areas  that  are 
targeted  for  economic  growth.  However, 
the  Secretaries  wish  to  reiterate  that 
States  and  localities  have  the  flexibilitjr 
to  determine  those  areas  that  should 
receive  any  priority  in  the  establishment 
of  statewide  systems  and  kw  the  receipt 
of  funds  allocated  to  local  partnersljips.  • 

Changes:  Nione. 

Priority — Collaboration  To  ImpJement 
the  State  School-to-Wofi:  Opportunities 
System 

Comment:  One  commenter  requested 
that,  in  paragraph  (b)(2)  of  the  priority, 
the  phrase  "including  State  agency 
officials  responsible  for  special 
education,  vocational  rehabilitation,  and 
other  transition  services"  be  added 
following  the  reference  to  "other 
appropriate  officials."  This  commenter 
belie\'ed  that  all  appropriate  interagency 
experts  must  be  included  in  a 
collaborative  effort  toward 
implementation  of  each  State's  School- 
to-Work  Opportunities  system. 

Discussion:  The  Secretaries  agree  that 
the  implementation  of  each  State's 
School-to-Work  Opportunities  system 
must  be  a  collaborative  effort  involving 
numerous  officials  within  the  State. 
Systemic  cliange  and  the  provision  of 
appropriate  education,  training,  and 
employment  opporturJties  for  all 
students  cannot  be  achieved  otherwise. 
However,  beyond  specifying  the 
involvement  of  the  Governor,  the  State 
educational  agency,  the  State  agency 
officials  responsible  for  |c^  training  and 
employment,  economic  development 
and  postsecondary  education  as  the 
priority  does  the  Secretaries  have  opted 
not  to  dictate  to  States  which  additional 
State  officials  must  be  included  in  this 
collaborative  effort.  The  Secretaries  do. 
however,  encourage  tlie  collaboration  of 
those  officials  named  by  the  commenter 
and,  in  fact,  list  "rehabilitation  agencies 
and  organizations"  among  those  entities 
which  the  State  should  actively  involve 
in  the  implementation  of  statewide 
systems. 
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Changes:  None. 

Priority — Active  and  Continued 
Involvement  by  Interested  Parties 

Comments:  In  addition  to  the 
interested  parties  speciGcaliy  listed  in 
paragraph  (b)(3)  of  the  priority  as  those 
whose  active  and  continued 
involvement  must  be  demonstrated  in 
order  for  an  application  to  be  given 
absolute  priority,  several  commenters 
suggested  that  the  Secretaries  add 
spedHc  references  to  the  following 
additional  interested  parties:  Language 
minority  communities.  Private  Industry 
Councils,  related  services  personnel 
(such  as  vocational  rehabilitation 
counselors  and  job  coaches)  following 
the  word  "teachers,"  and  human 
services  agencies.  One  commenter 
suggested  that  teachers  be  moved  to  the 
top  of  the  existing^ist  of  interested 
parties  in  order  to  indicate  that  priority 
will  be  assigned  to  applications  placing 
priority  upon  the  cooperation  of 
teachers.  Two  of  the  commenters  were 
particularly  interested  in  ensuring  the 
active  and  continued  involvement  of 
those  parties  that  are  most  critical  to  the 
preparation  of  disabled  populations  for 
work  and  that  are  essential  to  the 
success  of  disabled  youth  within  the  job 
setting. 

Discussion:  The  Secretaries  agree  that 
the  active  and  continued  involvement  of 
each  of  the  parties  named  by  the 
commenters  would  be  entirely 
appropriate  under  paragraph  (b)(3)  of 
the  priority  notice,  and  have  revised 
paragraph  (b)(3)  accordingly. 
Specifically,  with  regard  to  Private 
Industry  Councils  established  under  the 
Job  Training  Partnership  Act  and  with 
regard  to  vocational  rehabilitation 
personnel,  the  Secretaries  wish  to  p>oint 
out  that,  in  the  definition  of  the  term 
"partnership,"  these  have  been 
specifically  named  by  the  Secretaries  as 
parties  that  may  be  included  within 
partnerships.  In  addition  to  the  parties 
suggested  by  the  commenters,  the  House 
and  Senate  School-to- Work 
Opportunities  bills  include  vocational 
student  organizations  and  State  or 
regional  cooperative  education 
associations  to  the  list  of  other 
interested  parties.  The  Secretaries  have 
added  vocational  student  organizations 
and  State  and  regional  cooperative 
education  associations  to  paragraph 
(b)(3)  because  the  Secretaries  consider 
these  two  entities  to  be  appropriate 
additions  to  the  list  of  parties  that  may 
be  involved  in  the  State  School-to-VVork 
Opportunities  system,  and  to  ease  the 
transition  from  funding  imder  this 
Notice  to  funding  under  anticipated 
School-to-Work  Opportunities 
legislation.  In  adding  the  parties 


suggested  by  the  commenters  and  the 
parties  in  the  House  and  Senate  bills, 
the  Secretai  ies  wish  to  emphasize  that 
the  list  of  other  parties  in  paragraph 
(b)(3)  is  purely  illustrative  of  the  types 
of  parties  whose  active  and  continued 
participation  in  a  State's  School-to- 
VVork  system  would  be  appropriate. 
Thus,  while  the  Secretaries  will  place 
an  absolute  priority  upon  applications 
that  provide  for  the  active  and 
continued  involvement  of  employers 
and  other  interested  parties,  the 
Secretaries  have  chosen  to  allow  each 
State  the  flexibility  to  determine  which 
parties  in  addition  to  employers  would 
most  effectively  assist  the  State  to 
implement  its  School-to-VVork 
Opportunities  system. 

Changes:  Section  (b)(3)  of  the  final 
priority  has  been  revised  to  add  to  the 
illustrative  list  of  "other  interested 
parties"  the  following  entities:  Related 
services  personnel,  human  services 
agencies,  language  minority 
communities.  Private  Industry  Councils 
established  under  the  Job  Training 
Partnership  Act,  vocational  student 
organizations,  and  State  or  regional 
cooperative  education  associations. 

Comment:  One  commenter  noted  that 
the  October  14, 1993  notice  contained 
no  mention  of  how  comprehensive  high 
schools  would  be  involved  and  served 
under  the  School-to-VVork  Opportunities 
State  Implementation  Grants  program, 
suggesting  the  need  for  clarification  on 
the  involvement  of  comprehensive  high 
schools.  The  commenter  was  concerned 
that  changes  were  needed  in  order  to 
ensure  a  viable  role  in  the  program  not 
merely  for  vocational  high  schools  but 
also  for  comprehensive  high  schools 
and  recommended  that  references  to 
comprehensive  high  schools  be  added 
in  paragraph  (b)(3)  of  the  priority  as 
well  as  in  other  parts  of  the  notice 
where  secondary  schools  are  discussed. 

Discussion:  Tne  Secretaries  fully 
intend  that  comprehensive  high  schools 
be  included  in  each  statewide  School- 
to-Work  Opportunities  system.  In  order 
to  implement  a  comprehensive  School- 
to-Work  Opportunities  system  serving 
all  students.  States  must  ensure 
opportunities  for  the  participation  of  all 
students,  including  students  in 
comprehensive  high  schools.  Under  the 
School-to-Work  Opportunities  program 
and  under  this  priority,  it  would  be 
unacceptable  for  only  vocational  high 
schools,  for  example,  to  be  included  in 
a  State's  implementation  plan.  However, 
the  Secretaries  believe  that  specific 
reference  to  comprehensive  high 
schools  is  unnecessary,  since  the  term 
"secondary"  encompasses  all  schools  at 
the  secondary  level. 

Changes:  None. 


Priority — Education  and  Training  Funds 
Coordination 

Comment:  Under  paragraph  (b)(4)  of 
the  priority  notice,  each  State  is 
required  to  describe  how  its 
comprehensive  School-to-VVork 
Opportunities  system  will  coordinate 
the  use  of  funds  available  from  State 
and  private  sources  with  the  use  of 
funds  available  from  other  Federal 
programs.  One  commenter  suggested 
that  a  clause  be  added  to  paragraph 
(b)(4)  requiring  the  coordination  of 
program  activities  funded  with  State 
and  private  sources  with  Federal 
program  funds.  The  commenter  also 
recommended  that  the  JOBS  program  be 
specifically  listed. 

Discussion:  In  response  to  the  part  of 
the  comment  suggesting  that  a  specific 
reference  be  added  to  paragraph  (b)(4)  to 
"program  activities"  supported  with 
State  or  private  funds,  the  Secretaries 
have  concluded  that  such  a  reference  is 
unnecessary.  The  requirement  in  that 
paragraph  is  for  coordination  of  the  use 
of  Federal  education  and  training  funds. 
Included  within  the  requirement 
articulated  in  paragraph  (b)(4),  is  the 
requirement  for  coordination  between 
the  program  activities  supported  with 
the  State  and  private  funds  and  the 
program  activities  supported  with 
funding  received  under  related  Federal 
.statutes.  The  Secretaries  agree  that  the 
JOBS  program  should  be  specifically 
listed.  However,  it  is  important  to  note 
that  the  list  of  Federal  programs  in 
paragraph  (b)(4)  is  not  an  exhaustive  list 
of  related  Federal  programs  with  which 
the  use  of  State  and  private  funds 
should  be  coordinated. 

Changes:  A  specific  reference  to  JOBS 
has  been  added  to  paragraph  (b)(4)  of 
the  priority  notice. 

Priority — Assessing  Skills  and 
Knowledge  and  Participation  in  the 
Goals  2000:  Educate  America  Act 

Comment:  Several  commenters  stated 
that  in  paragraph  (b)(9),  which  requires 
States  to  describe  their  processes  for 
assessing  the  skills  and  knowledge 
required  in  career  majors  and  in 
awarding  skills  certificates  that  take  into 
account  the  work  of  the  proposed 
National  Skill  Standards  Board  and  the 
criteria  established  under  the  proposed 
Goals  2000:  Educate  America  Act,  the 
priority  ignores  the  fact  that 
participation  in  Goals  2000  is  voluntary. 
One  commenter  noted  that  requiring 
students  to  receive  a  skill  certificate,  as 
a  common  feature  of  the  program, 
assumes  that  the  Goals  2000:  Educate 
America  Act,  which  contains  provisions 
for  voluntary  industry-based  skill 
standards,  will  be  enacted  into  law.  This 


Federal  Reguter  /  Vol.  59.  No.  23  /  Thursday.  Fsbfuary  3.  1994  /  Notices 


5281 


coramenter  feta  that  it  was  inooasistMit 
to  require  a  skill  certifk:ate  based  on 
enactment  of  a  law  which  establishes 
only  voluntary,  industry-based,  skill 
standards.  Accordingly,  the  conunenters 
suggested  that  lar»yuage  be  added  to  this 
pamgrapii  of  the  priority  notice, 
indicating  that  the  standards  or  criteria 
developed  under  Goals  2000  will  only 
be  required  if  the  State  is  participating 
in  Goals  2000. 

Discussion:  An  important  goal  of  the 
School-to-VVork  Opportunities  program 
is  to  fecilitete  the  employnient  of  young 
Arr:ericans  in  high-skiil,  high-wage 
occupatioiis.  Enhancing  the  ability  of 
job  applicants  to  demonstrate  that  they 
possess  high  quality  skills  is  one  way  to 
promote  access  to  such  employment.  A 
skill  tPrtificate  can  provide  that 
credential  and  thereby  enhance  job 
prospects.  Therefore,  the  Secretaries 
believe  that  this  is  a  crucial  component 
and  should  be  a  required  outcome. 
Participation  in  both  the  proposed  Goals 
2!K)0  program  and  the  School-to-Work 
Opportunities  program  is  entirely 
voluntary.  However,  should  a  State  elet:t 
to  participate,  the  Secretaries  expect 
that  skill  certificates  will  be  awarded 
and  that  they  will  take  into  account  thf 
criteria  proposed  in  Coals  2000  as  well 
as  the  work  of  the  National  Skills 
Standards  Board.  These  criteria  are 
intended  to  promote  the  highest  quality 
and  most  internationally  competitive 
standards  possible,  in  order  to  facilitate 
high-wage,  high-skill  employment. 

Cbangss:  None. 

Commenf.One  comment'ir  supported 
l.he  linking  of  skill  certificates  to  the 
National  Skill  Standards  Board  and 
observed  that  these  star.dflrds  should  be 
the  direct  goal  of  each  State's  ''fTorts. 
ctherwise  the  skills,  •^tandard.'-^  woiild 
have  little  use.  TT^is  commente""  believed 
that  the  slandards  should  also  be  linked 
to  the  araJcmic  standards  of  the 
National  Covmcil  of  Teachers  of  Math 
(\'CTM)  and  the  National  Council  of 
Teachers  of  Science  (NCTS). 

Discussion:  The  Secretarie*.  apTeo  that 
input  from  the  NCTM  pnd  NCTS  wouki 
be  helpful  and  expect  that  they  will  be 
r.  part  of  the  process  urider  which 
ac.'idemic  standards  aie  set. 

Changes:  bican. 

Friority — Opportunities  for  All  SttiJenta 

Comments:  Several  comnienters 
requested  that  the  Secretaries  e.vnand 
upon  the  requirement  in  paragraph 
(h)(6)  nf  the  October  14.  1993  notice 
(redesignated  as  (b)(7)  of  tliii;  nt>tice), 
under  which  States  must  desfjibe  bow 
they  will  ensure  opportimities  for 
participation  fc>r  aJ>  students.  The 
(  ommenters  requested  that  this  be  done 
hv  requiring  States  to  describe  how 


opportunities  will  be  provided. 
particularly  to  low-achieving,  disabled, 
and  limited-English  proficient  students. 
One  commenter  noted  that  paragraph 
(b)(«)  of  the  October  14,  1993  notice 
should  be  redrafted  in  a  manner  similar 
to  pa'agrapfa  (b)(7)  of  the  October  14. 
1993  notice,  under  which  States  were 
required  to  describe  the  manner  in 
which  opportunities  will  be  provided 
for  young  women  to  participate  in 
SchooMo-Work  Opportunities  programs 
in  a  manner  leading  to  meaningful 
empio>Tnent  opportuniti«>s. 

Disciis'iion:  The  Secretaries  intend  the 
rtjqiiuement  in  paragraph  {bM8). 
redesignated  as  (b)(9)  of  this  notice, 
relating  to  low-achieving  studerits. 
students  with  disabilities,  arid  drojXHils. 
to  provide  tf^ie  same  thresiiold  for 
serving  those  students,  as  the  language 
in  redes'fmaldd  paragraph  (b)(8)  of  the 
final  priority,  with  regard  to  serving 
young  women,  in  both  paragraphs,  the 
S«cretanes  intend  to  seek  descriptions 
from  Si-ites  as  to  how  tl)ey  will  ensure 
opportunities  for  students  to  participate 
in  a  meaningfiii  and  productive  manner 
in  the  5»chool-to- Work  Opportunities 
program 

Changes:  Paragraph  (bj(9J  has  been 
changed  to  require  each  State  to 
describe  how  il  will  ensure 
opportunities  for  low  achieving 
students,  students  v\rith  disabilities,  and 
former  students  who  have  dropped  out 
of  school,  to  participate  in  School-to- 
Work  Opportunities  programs  in  a 
manner  th?t  leads  to  employment  in 
h  gh-perfonTiance.  high-paying  jt>bs. 

Comment:  Tfart>e  commente.'s 
requfstsd.  that  in  lieu  cfde.scribing  the 
maimer  in  which  they  will  "ensure* 
opportunities  for  students  to  participate 
in  the  School-lo-Work  Opportunities 
programs  in  paragraphs  (b)(6)  throu^ 
(b)(R)  of  the  October  14. 1993  notice. 
States  bt;  required  to  "increase" 
opportunities  for  students  to  participate 
in  the  School-to-Work  Opportunities 
programs. 

biscussinn:  The  Secreta-ie!.  believe 
that  r««qiii.'ing  States  toen.<;ure 
opportu!:!t;»s  for  student  partidpatiori 
will  naturally  result  in  irx:reas«!d 
opportunities  for  participation. 
Therefore,  the  Sixtretaries  do  not  think 
that  the  suggested  change  is  necessary . 

Changes:  None. 

Priority — Stakeholder  Agruvment 

Commt-nt:  While  agreeing  that  ail  i'n* 
items  in  the  notice  are  critical,  ore 
commenter  suggested  that  perhaps  the 
most  critical  item  would  l>e  one 
requiring  an  agreement  among 
"stakcrholdefs"  setting  out  the  results  to 
be  achieved  by  each  State*  program, 
how  achie\'ement  of  these  results  would 


be  determined  b)'  stakeholders,  and 
what  a^ncy  would  be  entrusted  with 
the  review  of  program  results.  The 
cx)mmenter  suggested  that  an 
independent  or  quasi-independent 
entity  would  be  bc?^  suited  for  the  role 
of  evafuating  program  success. 

Discussion:  The  Sea^laries  ag-tse  that 
the  ideas  presented  by  the  commenter. 
including  that  relating  to  agreements 
among  stakeholders,  are  good  ones. 
While  the  Secretaries  think  that 
stakeholder  agreements  may  be  very 
effective  ways  of  ensuring  meaningful 
coliaboratioo.  they  are  opposed  to 
making  them  mandator>'.  R::ther.  each 
Slate  is  allowed  the  nexibilitv  to 
determine  the  best  way  to  ensure 
effective  collaboration  among  the 
stakeholders  and  the  specific  raetiiods 
and  processes  by  which  the  pitignessof 
its  program  will  be  reviewed  and 
assejBsed. 

C/iargesNone. 

General  Program  nequirements — 
Common  Featurvs 

Comment;  Two  commenters  noted 
that,  to  allow  individuals  with 
disabilities  to  fully  participate  in 
St  hool-to-Work  Op}>crtunities 
programs,  the  wording  en  outcomes 
must  be  revised  to  odd.  after  "a  high 
school  diploma."  the  phrase,  "or 
alternative  diploma  or  certificate,  as 
app'xjpriate." 

Discussion:  The  Secretaries  stnik  to 
establish  systems  that  will  result  in  the 
attainment  of  a  high  school  diploma  or 
its  equivalent  and  a  skill  certificate,  for 
all  students.  States  have  the  Dexibility 
to  provide  support  services  to  students 
who  n.ay  require  additional  resoun.es  lo 
obtain  the  outcomes  sou^jht  to  be 
achieved  under  ttse  program.  However, 
as  has  been  discus.sed  above,  the 
Secretaries  do  not  intend  to  di.«  ourage 
the  partit;ipation  of  students  with 
di.sahilities  in  State  School -to-Work 
Opportunities  program.s.  Indeed,  the 
School-to-Wo.'-k  Opportunities  ini<iritive 
i>  iiitended  to  serve  all  studur's. 
AccordingU.  the  Secreta.'ies  i  .i  l^^tle 
within  the  term  "equivalent."  wLiiJ;  has 
bfrt^T  added  to  the  definition  of  "career 
nuiiur."  certificates  which  States  n.ay 
(.hfuiso  to  provide  to  students  with 
disabilities.  These  are  considered  to  Im 
equivalent  tc  bigli  school  diplomas. 

C/»n:i^i  Paragrjph  ft"*)!!)  of  the 
General  Progra.m  Cxmipononts"  S'*'ioTi 
of  the  priority  has  lieer.  revised  to 
indicrate  that  t.he  high  s(  hooJ  diploma 
requirement  may  be  satisfied  when  a 
student  is  awarded  tiie  "equivalert"  of 
a  high  school  diploma,  as  determined 
under  .standards  by  the  State. 
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Program  Components — General 

Comment:  One  commenter  considered 
the  three  program  components 
contained  in  the  October  14,  1993  notice 
to  be  inadequate  and  suggested  that  a 
section  for  support  activities  like 
counseling,  child  care,  and 
transportation,  be  added.  The 
commenter  felt  that  without  these 
support  activities,  programs  would  not 
attract  and  hold  students  who  were 
drop-outs,  young  parents,  or 
disadvantaged,  and  whose  past  lack  of 
success  had  been  due  to  the 
unavailability  of  such  services. 

Discussion:  The  program  components 
required  in  the  notice  define  the  core 
elements  of  a  School-to- Work 
Opportunities  program.  The  Secretaries 
recognize  that  other  support  services 
may  be  necessary  to  help  students  fully 
participate  in  the  program,  particularly 
in  the  case  of  disadvantaged  or  disabled 
students,  and  in  the  case  of  dropouts. 
The  Secretaries  do  not,  however,  wish 
to  render  such  additional  services 
mandatory  in  all  cases.  Moreover,  under 
the  notice.  States  are  already  required  to 
ensure  opportunities  for  "low-achieving 
students,  students  with  disabilities,  and 
former  students  who  have  dropped  out 
of  school  to  participate  in  School-lo- 
Work  Opportunities  programs."  This 
will  mean  in  some  cases,  providing 
support  services.  Also,  it  is  important  to 
note  that  funds  under  this  competition 
may  be  used  for  support  services.  In 
addition,  under  the  priority.  States  are 
required  to  describe  how  their  School- 
to-Work  Opportunities  systems  will 
coordinate  the  use  of  education  and 
training  funds  from  State  and  private 
sources  with  funds  available  from 
related  Federal  programs.  (See 
paragraph  (b)(4)  of  the  priority.) 

Changes:  None. 

Program  Components — Work-Based 
Learning  Component 

Comment:  One  commenter 
recommended  that  the  reference  to 
"instrudion  in  a  variety  of  elements  of 
an  industry"  in  the  work-based  learning 
section  of  program  components,  be 
revised  to  read:  "instruction  in  all 
aspects  of  an  industry."  The  commenter 
further  recommended  that  the  revised 
terminology  be  added  to  the 
requirement  for  school-based  learning. 

Discussion:  The  Secretaries  agree  with 
the  commenter  that  the  reference  to 
instruction  in  a  variety  of  elements  of  an 
industry  should  not  be  a  reference  that 
is  limited  to  the  work-based  component 
of  the  program.  Further,  as  previously 
discussed,  there  has  been  a  change  from 
use  of  the  term  "Elements  of  the 
industry"  in  the  October  14,  1993 


notice,  to  use  of  the  term  "All  aspects 
of  the  industry." 

Change:  The  reference  to  "Broad 
instruction  in  a  variety  of  elements  of  an 
industry"  has  been  deleted  from  the 
work -based  learning  component  of  the 
"General  Program  Requirements" 
section.  Paragraph  (a)(1)  of  the  basic 
components  section  has  been  revised  to 
provide  that  one  of  the  bases  of  a 
School-to-Work  Opportunities  system  is 
the  integration  of  work-based  learning 
and  school-based  learning  "that 
provides  participating  student.s,  to  the 
extent  practicable,  with  broad 
instruction  in  all  aspects  of  the  industry 
the  students  are  preparing  to  enter." 

Comment:  Several  commenters  felt 
that  businesses  may  experience 
difficulty  in  providing  students  with 
paid  work  experience,  particularly 
special  needs  students.  One  commenter 
stated  that  the  proposed  requirements 
for  work-based  learning  ignore  the  basic 
reality  that  only  a  small  minority  of 
firms  now  provide  significant  training  to 
their  own  line  workers  below  the 
management  level — let  alone  to 
"marginal"  high  school  youth.  This 
commenter  believed  that  the 
requirements  for  work-based  learning 
should  be  expanded  to  include  school- 
based  work  placements  such  as  student- 
run  enterprises  and  school-sponsored 
community  service  programs,  provided 
they  are  of  sufficient  quality  and 
intensity  to  otherwise  meet  the  quality 
reouirements  of  the  initiative. 

Discussion:  The  Secreteiries  believe 
that  paid  work  experience  is  an 
important  component  of  work-based 
learning  in  school-to-work  programs. 
Experts  consulted  in  the  development  of 
this  priority  and  in  the  development  of 
the  proposed  School-to-Work 
Opportunities  legislation  strongly 
believe  that  jobs  with  pay  increase 
employment  experience  for  youth,  as 
well  as  increasing  the  value  and 
importance  of  the  youth  to  the 
employer.  Studies  confirm  these  t)eliefs. 
Employers  have  continually  pointed  out 
that  paying  wages  is  not  the  primary 
consideration  in  their  decision  of 
whether  or  not  to  participate  in  school- 
to-work  programs.  Small  and  medium 
sized  businesses  have  a  special 
incentive  since  these  have  been  found  to 
be  the  most  significant  sources  of 
employment  for  youth.  At  the  same 
time,  however,  the  Secretaries  agree  that 
it  is  important  for  partnerships  to  have 
as  much  flexibility  as  possible  in 
developing  school-to-work  programs, 
including  having  input  on  how  the  paid 
work  experience  is  constructed.  For  that 
reason,  the  priority  provides  substantial 
flexibility.  The  priority  does  not  require 
a  minimum  amount  of  paid  work 


experience  nor  does  it  specify  at  which 
point  in  a  program  the  paid  work 
experience  must  occur.  School-based 
enterprises  can  provide  the  contexts  in 
which  the  paid  work  experience 
requirement  could  be  met.  In  addition, 
other  non-paid  work  experience,  such  as 
job  shadowing  or  on-the-job  training  for 
academic  credit,  are  not  precluded  by 
this  priority,  as  complements  to  the  paid 
work  experience  component. 

Changes:  None. 

Comment:  One  commenter  believed 
that  the  October  14,  1993  notice 
provides  no  real  incentive  for 
employers,  particularly  small 
businesses,  to  spend  their  limited  funds 
on  hiring  students.  This  commenter 
would  have  the  Secretaries  include  at 
least  a  sentence  describing  the  potential 
use  of  Targeted  Jobs  Tax  Credits,  to 
remind  grantees  that  they  can  make  use 
of  an  existing  incentive  in  their 
implementation  of  their  School-to-Work 
programs. 

Discussion:  The  Secretaries  agree  with 
the  commenter  that  there  are  many 
existing  vehicles,  such  as  Targeted  Jobs 
Tax  Credits,  of  which  employers  can 
avail  themselves  in  the  context  of  their 
involvement  as  partners  in  their  States' 
School-to-Work  Opportunities 
programs.  In  the  course  of  providing 
technical  assistance  to  the  various  States 
receiving  funding  under  this 
competition,  the  Secretaries  plan  to 
inform  States  of  any  additional  Federal 
resources,  programs,  or  initiatives  that 
may  assist  States.  [>artnerships,  and 
members  of  partnerships,  in  meeting  the 
goals  of  the  initiative  and  in 
implementing  their  State  School-to- 
Work  Opportunities  plans.  Importantly, 
there  may  be  instances  where  it  will  be 
possible  to  use  )ob  Training  Partnership 
Act  funds  to  pay  for  work-based 
activities  for  economically 
disadvantaged  students.  Funds  awarded 
under  this  competition  may  be  used  by 
employers  to  cover  costs  associated  with 
the  work-based  learning  component  of 
the  program — for  example,  the  training 
of  mentors.  In  addition.  States  may 
develop  their  own  package  of  State 
incentives  to  make  participation  more 
feasible  or  attractive  for  employers. 

Finally,  the  Secretaries  strongly 
believe  that  the  connecting  activities 
authority  will  provide  significant 
support  to  participating  employers  and 
to  education  institutions. 

Changes:  None. 

Comment:  One  commenter  believed 
that  the  notice  should  permit  students 
to  receive  some  of  their  school-based 
instruction  in  the  workplace,  regardless 
of  whether  the  learning  experience  is 
paid  or  unpaid. 
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Discussion:  Under  the  School-to- Work 
Opportunities  program,  students  receive 
academic  instruction  from  teachers  at 
the  school  setting,  while  receiving 
hands-on,  work  experience,  including 
paid  work  experience,  from  workplace 
mentors  at  the  job  site.  The  School-to- 
Work  Opportunities  initiative  is 
intended  to  break  down  barriers 
between  school  and  work  and  to 
provide  States  and  local  partnerships 
with  flexibility  to  design  programs  that 
contain  the  basic  program  components 
within  the  local  context.  Assuming  that 
requirements  of  the  three  core 
components  are  otherwise  satisfied, 
some  degree  of  overlap  between  the 
work-based  and  the  school-based 
learning  components,  would  not 
necessarily  be  impermissible,  and  may. 
at  times,  be  appropriate. 

Changes:  None. 

Comment:  One  commenter  noted  that, 
to  serve  students  with  disabilities, 
including  those  with  severe  disabilities, 
the  Secretaries  should  add,  after  "paid 
work  experience."  the  phrase, 
"including  supported  employment." 

Discussion:  See  discussion  regarding 
paid  work  experience  and  the  flexibility 
surrounding  it  as  well  as  previous 
discussions  regarding  the  requirement 
to  ensure  opportunities  for  all  students, 
including  disabled  students.  Also,  as 
previously  discussed,  funds  awarded 
under  this  competition  may  be  used  to 
help  employers  provide  necessary 
support  to  students,  including  disabled 
students. 

Changes:  None. 

Comment:  One  commenter  felt  that 
States  should  be  required  to  show  a 
broad  and  industry-wide  commitment 
from  employers  to  ensure  that  students 
get  the  necessary  industry-wide 
exposure. 

Discussion:  The  Secretaries  agree  with 
the  commenter  that  a  demonstration  of 
industry-wide  commitment  to  the 
School-to-VVork  Opportunities  program 
by  any  participating  State  is  important 
toward  ensuring  that  employers  are 
seriously  committed  to  their  State's 
program  and  that  all  students  are 
provided  with  adequate  industry-wide 
exposure.  Conversely,  employer 
involvement  is  important  in  ensuring 
that  School-to-Work  Opportunity 
programs  are  responsive  to  business 
needs.  However,  under  the 
"Comprehensive  Statewide  System" 
selection  criterion  and  the 
"Collaboration  and  Involvement  of  Key 
Partners"  selection  criterion,  the  notice 
already  addresses  the  commenter's 
concerns.  Under  these  criteria.  States 
must  demonstrate  and  describe  the 
commitment  of  employers  and  of  State 


agency  officials  responsible  for  job 
training  and  employment. 

Changes:  None. 

Comment:  One  commenter  noted  that 
current  co-op  initiatives  in  community 
colleges  should  be  recognized  and 
promoted  in  the  notice.  The  commenter 
believes  that  these  initiatives  have  the 
established  infrastructure  to  implement 
school-to-work  initiatives,  including 
networks  of  co-op  administrators,  job 
developers,  faculty  coordinators,  career 
counselors,  and  employer  site 
supervisors.  The  commenter  stated  that 
community  colleges  are  positioned  to 
link  co-op  programs  between  secondary 
and  postsecondary  institutions  and  to 
improve  their  quality. 
'    Discussion:  The  Secretaries  agree  with 
the  commenter  that  community  colleges 
and  programs  sponsored  by  community 
colleges  can  make  a  significant 
contribution  to  statewide  school-to- 
work  initiatives  and  systems.  In 
applying  under  this  competition.  States 
are  to  "describe  the  procedure  for 
obtaining  the  active  and  continued 
involvement  in  the  statewide  School-to- 
Work  Opportunities  system  of 
employers  and  other  interested  parties 
such  as  *   *   *  postsecondary 
educational  institutions  *   *   *."  As  the 
commenter  notes,  it  is  very  possible  that 
a  co-op  program  could  be  included  as 
part  of  a  School-to-Work  Opportunity 
system,  so  long  as  it  meets  the  basic 
program  requirements.  The  Secretaries 
would  expect  States  to  discuss  in  their 
plans  how  they  will  build  on,  modify, 
and  enrich  the  efforts  of  community 
colleges  to  develop  comprehensive 
School-to-Work  Opportunities  systems 
that  meet  the  requirements  of  this 
priority. 

Changes:  None. 

General  Program  Requirements — 
School-based  Learning  Component 

Comment:  One  commenter  stated  that 
School-to-Work  Opportunities  systems 
will  never  achieve  their  intended  goal  of 
creating  high-quality  opportunities  for 
all  American  youth  unless  programs 
contain:  (1)  "Enabling  tools"  to  provide 
students  and  parents  with  the 
information,  assistance,  capacity,  and 
(2)  safeguards  necessary  to  obtain  the 
opportunities  promised  by  the  School- 
to-Work  Opportunities  program.  The 
commenter  believed  that  it  was 
necessary  to  provide  parents  with:  (a) 
An  unambiguous  statement  targeted  to 
all  youth  of  the  opportunities  provided 
by  the  program;  (b)  the  information, 
assistance,  and  authority  for  targeted 
youth  and  their  parents  to  obtain  access 
to  program  opportunities,  participate  in 
shaping  prograims.  and  remedy  the 
problems  that  will  inevitably  occur;  (c) 


systems  for  ensuring  that  information 
about  these  program  opportunities  and 
involvement  in  shaping  the  programs 
extends  beyond  the  school  district 
central  offices  to  the  teachers;  and  (d)  a 
statement  of  responsibilities  for  both 
technical  assistance  and  overseeing 
local  implementation. 

Discussion:  The  Secretaries  agree  that 
providing  program  information  to  both 
parents  and  students,  is  essential  to  a 
student's  successful  participation  in, 
and  completion  of,  a  School-to-VVork 
Opportunities  program.  For  that  reason, 
they  have  added  under  "examples  of 
statewide  activities."  the  clause 
"working  with  localities  to  develop 
strategies  to  recruit  and  retain  all 
students  in  programs,  including  those 
from  a  broad  range  of  backgrounds  and 
circumstances,"  and.  as  an  example  of 
activities  for  local  partnerships,  they 
have  added  the  clause  "conducting 
outreach  to  all  students  in  a  manner  that 
most  appropriately  meets  the  needs  of 
their  communities."  Also,  under 
paragraph  {b)(3)  of  the  priority,  States 
are  required  to  describe  their  procedure 
for  obtaining  the  continued  involvement 
of  "employers  and  other  interested 
parties,  such  as  *   *   *  students,  parents 
•   •   *."  Moreover,  under  the  Student 
Participation  selection  criterion,  the 
Secretaries  will  evaluate  whether  each 
State  has  proposed  realistic  strategies 
and  programs  to  ensure  that  all  students 
have  the  opportunity  to  participate  in 
the  State's  School-to-Work 
Opportunities  program.  The  Secretaries 
expect  that  a  part  of  each  State's  strategy 
for  ensuring  participation  would  be 
providing  information  to  all  students 
about  opportunities  that  are  available  to 
them  within  the  program.  However, 
beyond  these  provisions,  the  Secretaries 
are  opposed  to  imposing  further 
requirements  upon  States  governing  the 
formulation  and  nature  of  the  program 
information  disseminated. 

Changes:  The  section  on  "Examples  of 
Statewide  Activities"  has  been  revised 
to  include  "working  with  localities  to 
develop  strategies  to  recruit  and  retain 
all  students  in  programs  including  those 
from  a  broad  range  of  backgrounds  and 
circumstances."  As  an  example  of 
"Activities  for  Local  Partnerships"  the 
following  has  been  added:  "Conducting 
outreach  to  all  students  in  a  manner  that 
most  appropriately  meets  their  needs 
and  the  neeids  of  their  communities." 

Comment:  One  commenter  observed 
that  the  academic  outcomes  expected 
from  school-based  learning  should 
qualify  students  to  enter  and  succeed  in 
four-year  postsecondary  institutions 
upon  graduation  from  high  school.  This 
commenter  saw  a  significant  possibility 
that  students  who  enter  a  School-to- 
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Work  Opportunities  program  will  face 
barriers  to  the  full  range  of 
postsecondary  institutions,  feeding 
parents'  and  educators'  tracking 
concerns.  The  commenter  also  believed 
that  the  imperative  for  students  to  meet 
entrance  requirement?  for  four-year 
institutions  is  made  more  critical  by  the 
early  age  at  which  youth  will  be 
encouraged  to  select  a  "career  major." 

Discussion:  The  School-to-Work 
Opportunities  initiative  is  not  limited  to 
non-college-bound  students.  Rather,  it  is 
intended  for  all  students.  The  definition 
of  the  term  "All  students"  refers  to 
students  from  a  broad  range  of 
backgrounds  and  circumstances 
"including  •  •  •  academically  talented 
students."  The  notice  states  that  career 
majors  would  typically  include  two 
years  of  secondary  schools  and  one  or 
two  jwars  of  postsecondary  education. 
As  a  result  of  their  participation  in  a 
School-to-Work  Opportunities  program, 
students  who  are  completing  their  first 
or  second  years  at  the  postsecondary 
level  would  be  encouraged  to  consider 
different  options  in  employment  and 
education,  including  eruollment  in  a 
four-year  degree  granting  college  or 
university,  hi  addition,  since  students  in 
School-to-Work  Opportunities  programs 
will  be  held  to  high  academic  standards, 
including,  where  applicable,  those 
developed  under  Goals  2000.  the 
Secretaries  expect  that  these  high 
standards  will  ensure  that  students  who 
have  participated  in  their  State's 
School-to-Work  Opportunities  program 
are  academically  prepared  for 
enrollment  in  four-year  postsecondary 
institutions.  However,  in  response  to 
this  comment  as  well  as  other  related 
comments,  the  definition  of  "career 
major"  has  been  revised  to  include 
admission  to  a  degree-granting  college 
or  university  as  a  possible  outcome. 

Changes.  The  definition  of  "Career 
major"  has  been  revised  to  include 
admission  to  a  degree-granting  college 
or  university  as  a  possible  outcome  for 
participating  students. 

Comments:  Two  commenters  stated 
that  the  proposed  school-based  learning 
component  is  inadequate  with  regard  to 
the  degree  of  participation  that  it 
requires  from  businesses  and  industries 
in  such  areas  as  planning,  curriculum 
and  program  development,  instruction, 
evaluation,  and  job  placement.  The 
commenters  felt  that  the  notice  fails  to 
take  sufficient  advantage  of  many 
effective  ways  in  which  business  can  be 
a  partner  with  education  throughout  the 
entire  instructional  process  prior  to 
actual  paid  job  placement. 

Discussion:  Tne  Secretaries  strongly 
concur  with  the  commenters  that  the 
active  and  continued  involvement  of 


business  and  industry  is  essential  to  the 
effective  integration  of  school-based  and 
work-based  learning.  Under  this 
competition,  business  and  industry 
involvement  is  a  requirement,  as 
provided  for  in  paragraph  (b)(3)  of  the 
priority  contained  in  this  notice.  Plans 
will  be  reviewed  for  evidence  of  such 
involvement,  as  provided  for  in 
paragraph  (b)(2)  of  the  selection  criteria, 
"Collaboration  and  hivolvement  of  Key 
Partners — Involvement  by  key  parties." 
Moreover,  the  School-to-Work 
Opportunities  program  does  not  limit 
the  involvement  of  business  and 
industr>'  nor  limit  their  roles  in  the 
collaborative  partnerships.  Indeed, 
business  will  necessarily  play  a  key  role 
in  the  design  as  well  as  the 
implementation  of  each  State's  School- 
to-Work  Opportunities  program. 

Changes:  None. 

Comment:  One  commenter  believed 
that,  while  still  in  school,  students 
should  be  linked  with  the  workplace  for 
mentoring,  job-shadowing,  and  other 
context-based  experiences  that  can 
contribute  to  increased  program 
completion  and  employment.  Another 
commenter  believed  that  businesses 
should  provide  significant  input  to  the 
design  of  curriculum,  provide  mentors, 
pay  students,  develop  skills  standards, 
and  employ  youth.  TTiis  commenter 
advocated  the  involvement  of  employers 
who  currently  participate  in  work  and 
learning  programs,  rather  than  merely 
involving  industry  leaders. 

Discussion:  The  Secretaries  strongly 
concur  with  both  of  these  commenters 
but  believe  that  the  notice  currently 
addresses  their  concerns. 

Changes:  None. 

Comment:  One  commenter  was  of  the 
opinion  that  there  is  virtually  no 
capacity  in  schools  or  anywhere  else  to 
counsel  students  on  career  majors  and 
suggested  that  this  area  of  the  initiative 
be  considered  further.  Another 
commenter  noted  that  the  school-based 
learning  component  does  not  specify 
when  career  counseling  should  begin.  A 
third  commenter  suggested  that,  since 
the  first  bullet  under  "school-based 
learning"  suggests  that  career  majors 
may  be  "reconsidered."  a  second  bullet 
should  be  added  immediately  under  it, 
to  read:  "School-based  learning  that 
includes  the  integration  of  occupational 
information  and  career  development 
assistance  into  academic  instruction  and 
the  availability  to  students  of  direct 
access  to  that  occupational  information 
and  those  career  development  assistance 
tools  that  relate  occupational  choice  to 
educational  attainment."  The 
commenter  believed  that,  without  this 
additional  requirement,  the  choices 


made  by  students  may  not  be  realistic  or 
appropriate. 

Discussion:  The  Secretaries  agree  that. 
in  many  cases,  students  do  not  receive 
the  guidance  and  counseling  needed  to 
make  important  decisions  related  to 
education  and  training  leading  to 
meaningful  employment.  It  is  for  this 
reason  that  career  exploration  and 
counseling  is  required  as  an  important 
activity  in  the  school-based  learning 
component  of  the  notice.  States  seeking 
to  receive  a  grant  under  this  competition 
must  demonstrate  that  the  school-based 
learning  component  of  their  School-to- 
Work  Opportunities  systems  will 
include  career  exploration  and 
counseling.  In  addition,  however,  in 
response  to  the  commenter's  concerns, 
the  Secretaries  have  revised  the  School- 
based  Learning  component  to  require, 
among  other  stated  elements,  "career 
awareness  and  exploration  and 
counseling  (beginning  at  the  earliest 
possible  age)"  in  order  to  help  those 
students  who  may  be  interested,  to 
identify  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors, 
"including  those  options  that  may  not 
be  traditional  for  their  gender,  race  or 
ethnicity."  By  this  change,  the 
Secretaries  wish  to  emphasize  the 
importance  of  career  awareness  and 
exploration  at  an  early  age.  The 
determination  of  the  actual  age  or  grade 
level  at  which  this  activity  should 
begin,  has  been  left  to  the  States. 

Changes:  The  School-based  Learning 
component  has  been  revised  to  require, 
among  other  stated  elements,  "career 
awareness  and  exploration  and 
counseling  (beginning  at  the  earliest 
possible  age)"  in  order  to  help  those 
students  who  may  be  interested,  to 
identify  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors, 
"including  those  options  that  may  not 
be  traditional  for  their  gender,  race,  or 
ethnicity." 

General  Program  Requirements — 
Connecting  Activities 

Comment:  One  commenter  believed 
that  the  description  of  information 
collection  and  analysis  in  the 
connecting  activities  component  of  the 
"General  Program  Requirements  "  of  the 
priority  is  too  general  to  provide  useful 
information.  The  commenter  believed 
that  the  information  should  include 
annual  participation  and  post-program 
outcomes,  and  that  the  data  should  be 
"disaggregated"  by  gender,  race, 
ethnicity,  socio-economic  background. 
limited-English  proficiency,  and 
disability,  so  that  any  lack  of 
participation  or  achievement  by  one 
group  would  not  be  masked  by  the 
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success  of  the  program  for  the  general 
population. 

Discussion:  The  Secretaries  agree  with 
the  conunenters  that  disaggregated  data 
is  likely  to  be  important  for 
determinations  of  the  success  of  the 
program  for  all  groups.  They  would 
e.xp.-(t  that  the  information  collected 
and  !■:  iivsis  provided  under  the 
connectini;  activities  component  to 
describe  stiidE  nt  participation  in  the 
program.  This  niay  include  information 
on  gender,  race,  ethnicity,  socio- 
economic background.  Umited-English 
proficiency,  and  disability. 

Changes:  A  change  has  been  made  to 
the  "General  Program  Requirements 
Connecting  Activities"  section  of  notice 
so  that  it  is  specified  that  among  the 
information  that  may  be  collected  is 
information  on  gender,  race,  ethnicity, 
socio-economic  background.  limited- 
English  proficiency,  and  disability. 

Comment:  One  commenter  requested 
that  the  Secretaries  add  the  following 
additional  requirement  to  the  list  of 
connecting  activities  in  the  priority: 
"Providing  job  coaching  services  to 
youth  with  disabilities  within  a 
supported  employment  model."  The 
commenter  believed  that  job  coaches 
could  help  students  acquire  job  skills 
and  could  help  employers  achieve  the 
workplace  accommodations  that  may  be 
necessary  to  job  success. 

Discussion:  As  is  provided  for  in  the 
school-based  and  work-based  learning 
components  respectively,  career 
exploration  and  counseling,  as  well  as 
workplace  mentoring,  must  be  provided 
to  all  students.  In  addition,  the  notice 
requires  States  to  describe  in  their 
applications  how  they  will  ensure 
opportunities  for  all  students,  including 
students  with  disabilities,  to  participate 
in  School-to-VVork  Opportunities 
programs.  While  the  Secretaries  believe 
that  funds  awarded  under  this 
competition  may  be  expended  to  cover 
the  costs  of  what  the  commenter  has 
referred  to  as  job  coaching  for  disabled 
students  within  a  supported 
employment  model.  States  may  also 
seek  to  utilize  funds  available  from 
other  sources  to  meet  what  may  be  the 
special  needs  of  disabled  students 
participating  in  their  School-to-Work 
Opportunities  programs.  Indeed,  under 
paragraph  (b)(4)  of  the  priority.  States 
are  specifically  required  to  describe  how 
their  School-to-Work  Opportunities 
systems  will  coordinate  the  use  of 
education  and  training  funds  from  State 
and  private  sources  with  related  Federal 
program  funds. 

Changes:  None. 


Examples  of  Statewide  Activities 

Comment:  One  commenter  requested 
the  inclusion  of  "related  services 
personnel"  among  those  individuals  for 
whom  training  could  be  provided  by  a 
grantee  receiving  funds  under  this 
contpetition.  The  commenter  felt  that 
related  services  personnel  would  be 
critical  to  the  success  of  students  with 
disabilities  in  School-to-Work 
Opportunities  programs  and  that  these 
individuals  should  be  trained  along 
with  the  teachers  and  other 
professionals  named  in  paragraph  (c) 
under  "Examples  of  Statewide 
Activities." 

Discussion:  Under  the  section  of  the 
notice  entitled  "Examples  of  Statewide 
Activities"  there  is  a  list  which  is  meant 
only  to  be  illustrative  and  to  provide 
examples  of  some  of  the  grantee 
expenditures  that  would  be  allowable 
under  this  program.  The  Secretaries 
agree  that  the  costs  of  training  related 
ser\  ices  personnel  is  sufficiently 
important  to  be  added  to  the  list  as  an 
allowable  expenditure  under  this 
program. 

Changes:  Reference  to  "related 
services  personnel"  has  been  added  to 
the  list  of  those  individuals  for  whom 
training  could  be  provided  by  a  grantee 
under  this  program. 

Comment:  One  commenter 
recommended  that  examples  should  be 
added  to  the  list  of  statewide  activities 
to  focus  on  the  needs  of  disadvantaged 
youth  and  poor  communities.  The 
commenter  proposed  adding,  as  an 
example  of  allowable  statewide 
activities,  stimulating  the  development 
of  partnerships  in  poor  communities, 
and  providing  training  and 
dissemination  of  curricula  to  local 
partnerships  to  more  effectively  respond 
to  the  needs  of  disadvantaged  youth. 

Discussion:  The  Secretaries  agree  with 
the  commenter  that  the  examples  of 
statewide  activities  should  include 
activities  aimed  at  addressing  the 
particular  needs  of  disadvantaged  youth 
and  poor  communities.  Accordingly, 
paragraph  (b)  of  the  examples  has  been 
revised  to  include  stimulating  the 
development  of  partnerships  in  poor 
communities.  The  Secretaries  note  that 
the  statewide  activities  as  proposed 
include  the  training  and  curricula 
dissemination  activities  cited  by  the 
commenter.  for  teachers,  employers, 
workplace  mentors,  and  others,  at  the 
local  level.  However,  the  Secretaries 
believe  that  an  additional  activity 
should  be  added,  to  clarify  that  States 
may  assist  localities  in  formulating 
strategies  to  recruit  and  retain  all 
students  including  the  poor  and 
disadvantaged.  These  strategies  may 


include  the  training  and  curricula 
dissemination  activities  described  in 
paragraphs  (c)  and  (e)  of  the  examples. 

Changes:  Paragraph  (b)  under 
"Examples  of  Statewide  Activities"  has 
been  revised  to  include  the  clause: 
"Stimulating  the  development  of 
partnerships  in  poor  communities"  as 
an  outreach  activity  to  promote  and 
support  collaboration  in  School-to-Work 
Opportunities  programs.  In  addition,  a 
new  paragraph  (h)  has  been  added  to 
provide  that  States  may  work  "with 
localities  to  develop  strategies  to  recruit 
and  retain  all  students  in  School-To- 
Work  Opportunities  programs, 
including  those  from  a  broad  range  of 
backgrounds  and  circumstances." 

Allocation  of  Funds  to  Local 
Partnerships 

Comment:  One  commenter  felt  that' 
the  Secretaries  should  require  local 
partnerships  to  describe  how  they  will 
train  counselors  and  other  personnel  to 
provide  minority,  female,  disabled,  and 
limited-English  proficient  youth  with 
acce.ss  to  high-skill,  high-wage,  non- 
traditional  careers.  The  commenter 
believed  that  such  a  requirement  should 
be  included  in  this  section  on 
"Allocation  of  Funds  to  Local 
Partnerships"  and  that  it  should  be 
given  as  an  example  in  the  succeeding 
section,  "Examples  of  Activities  for 
Local  Partnerships." 

Discussion:  The  Secretaries  agree  that 
training  is  an  important  activity,  and 
have  included  "training  for  teachers, 
employers,  workplace  mentors, 
counselors,  and  others,"  as  examples  of 
State  activities  and  "providing  training 
to  work-based  and  school-based  staff  on 
new  curricula,  student  assessments, 
student  guidance,  and  feedback  to  the 
school  regarding  student  performance," 
as  examples  of  local  partnership 
activities.  Also,  one  of  the  requirements 
under  school-based  learning  is  "career 
awareness  and  career  exploration  and 
counseling  in  order  to  help  students 
who  may  be  interested  to  identify  and 
select  or  reconsider  their  interests, 
goals,  and  career  majors."  The 
Secretaries  do  not  wish  to  mandate  to 
local  partnerships  who  should  be 
trained  or  how  the  training  should  be 
accomplished.  Rather,  the  Secretaries 
think  it  is  preferable  for  local 
partnerships  to  make  those 
determinations  in  ways  that  best  ser\e 
the  programs  which  they  are 
implementing  and  the  students 
participating  in  those  programs. 

Changes:  None. 
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Examples  of  Activities  for  Local 
Partnerships 

Comment:  Two  commenters  had 
suggestions  regarding  the  "Examples  of 
Activities  for  Local  Partnerships" 
provided  in  the  notice.  One  commenter 
believed  that  p)aragraph  (f)  (redesignated 
as  paragraph  (g))  should  be  changed  to 
specifically  allow  students  with 
disabilities  to  participate  in  graduation 
assistance  programs  to  help  them 
graduate  from  high  school,  continue 
their  education  or  training,  and  to  find 
jobs  as  well  as  advance  in  them.  The 
second  commenter  requested  the 
Secretaries  to  add  the  word,  "all," 
before  "at  risk  and  low-achieving 
students"  in  paragraph  (f)  (redesignated 
as  paragraph  (g)).  The  commenter  felt 
that  this  change  was  necessary  to  ensure 
that  all  categories  of  students  listed  in 
the  definition  of  "All  students"  would 
be  served.  The  commenter  also 
suggested  changing  the  last  phrase  in 
paragraph  (f)  of  the  October  14. 1993 
notice,  to  read,  "*  *  •  and  finding, 
maintaining  or  advancing  in  jobs."  to 
emphasize  that  maintaining  a  job  is 
equally  as  important  as  finding  one. 

Discussion:  The  Secretaries  agree  with 
commenters  that  graduation  assistance 
programs  should  be  geared  to  serving  all 
students,  as  defined  in  the  notice,  and 
that  the  activity  described  in 
redesignated  paragraph  (g)  should 
clearly  refer  to  disabled  students  as  well 
as  to  at-risk  and  low-achieving  students. 
The  Secretaries  also  believe  that 
"maintaining  a  job"  is  consistent  with 
the  desired  outcomes  of  the  School-to- 
Work  Opportunities  initiative  and  of 
this  competition,  and  have  added  the 
word,  "maintaining"  to  redesignated 
paragraph  (g]  of  the  "Examples  of 
Activities  for  Local  Partnerships."  The 
commenter  on  the  availability  of 
occupational  information  and  career 
development  assistance  has  suggested 
two.  among  what  may  be  many, 
additional  worthwhile  activities  that 
might  be  carried  out  under  a  local 
partnership.  The  Secretaries,  because 
this  section  is  purely  illustrative  and  in 
the  interest  of  brevity,  have  elected  not 
to  include  them  in  the  final  priority. 
Although  the  Secretaries  find 
commendable,  the  suggestion  to  require 
that  all  at-risk  and  low-achieving 
students  be  served  in  a  graduation 
assistance  program,  the  Secretaries  fully 
understand  the  difference  between 
"equal  access  to  opportunity"  and  a 
"guarantee,"  and,  because  of  the  limited 
resources  available,  have  elected  to  have 
local  partnerships  provide  "opportunity 
for  all  students"  in  preference  to  a 
guarantee. 


Changes:  The  notice  has  been 
modified  by  adding  the  word, 
"disabled"  to  redesignated  paragraph  (g) 
in  the  section  on  "Examples  of 
Activities  for  Local  Partnerships."  so 
that  it  now  reads:  "•  •  *  a  graduation 
assistance  program  to  assist  at-risk, 
disabled,  and  low-achieving  students,  in 
graduating  from  high  school.  *  *  *."  In 
addition,  the  Secretaries  have  modified 
this  same  paragraph  by  adding  the  word 
"maintaining"  to  the  end  of  the 
paragraph.  Accordingly,  the  notice  now 
provides,  specifically,  that  funds 
awarded  by  States  to  local  partnerships 
under  this  competition  may  be  utilized 
for  the  purpose  of  assisting  at-risk, 
disabled,  and  low-achieving  students  in 
graduating  from  high  school,  enrolling 
in  postsecondary  education  or  training, 
and  finding,  maintaining,  or  advancing 
in  jobs. 

Comment:  One  commenter, 
expressing  concern  with  what  he 
referred  to  as  decisionmakers'  access  to 
occupational  information,  suggested 
adding  two  activities  to  the  list  of 
activities  for  local  partnerships.  The 
commenter  suggested  revising 
paragraph  (h)  to  specifically  authorize 
the  creation  of  after  school,  School-to- 
Work  career  centers,  where  students  and 
parents  could  seek  occupational  and 
career  information,  carry  out  career 
exploration,  seek  guidance  regarding 
career  choices  or  the  design  of  an 
educational  program,  or  evaluate  the 
educational  preparation  that  students 
have  received  to  date.  The  commenter 
also  suggested  adding  a  paragraph  to 
authorize  the  publication  of  career 
information  for  use  by  parents  and 
students,  in  cooperation  with  the  State 
Occupational  Information  Coordinating 
Committee. 

Discussion:  The  issue  raised  by  the 
commenter  is  discussed  earlier  in  the 
context  of  the  School-to- Werk 
Opportunities  program's  sphool-based 
learning  component.  In  t^is  context 
also,  in  suggesting  thariunds  awarded 
under  this  competitipn  be  utilized  for 
preparing  and  making  available 
important  program  information  for 
parents  and  students  in  after  school 
centers  or  in  publication,  the 
commenter  has  suggested  an  activity 
that  the  Secretaries  would  consider  to 
be  an  allowable  activity  for  local 
partnerships. 

Changes:  None. 

Examples  of  Activities  for  Local 
Partnerships — Youth 

Comment:  One  commenter  felt  that 
the  notice's  references  to  youth  for 
example,  in  paragraph  (h)  of  Examples 
of  Activities  for  LiDcal  Partnerships  in 
the  context  of  providing  opportunities 


for  dropout  students  were  unclear.  The 
commenter  suggested  defining  the  term 
"youth"  so  as  to  include,  at  a  minimum, 
young  persons  up  to.  and  including,  age 
25,  to  allow  for  the  inclusion  of  young 
men  and  women  who  have  dropped  out, 
become  parents,  and  face  multiple 
obstacles  to  achieving  a  self-sufficient 
wage.  Another  commenter  believed  that 
defining  the  term  "youth"  to  include 
students  in  the  elementary  grades  would 
enhance  the  opportunities  of  children  to 
develop  early  career  awareness,  thereby 
increasing  School-to-Work 
Opportunities  program  participation 
rates  in  the  high  schools. 

Discussion:  Since  the  focus  of  the 
SchooI-to-Work  initiative  and  of  this 
notice  is  on  system  building  and 
institutional  change,  there  are  no 
detailed  provisions  for  individual 
eligibility.  The  Secretaries  believe  that 
States  should  have  the  flexibility  to 
determine  the  age  range  of  the  student 
population  for  their  School-to-Work 
Opportunities  programs.  However, 
States  are  exf>ected  to  develop  systems 
that  coordinate  other  education  and 
training  programs  funded  from  sources 
that  do  set  jaarameters  for  the  youth  to 
be  served.  For  example,  the  Job  Training 
Partnership  Act  Umits  the  age  of  the 
youth  to  be  served  to  16  through  21 
years  of  age.  In  addition,  the  required 
school-based  learning  component  must 
include  career  awareness  and  career 
exploration  and  counseling.  These 
activities  may  be  carried  out  in  the 
elementary  and  middle  school  years  to 
better  prepare  students  for  School-to- 
Work  Opportunities  programs,  as  States 
and  localities  retain  the  flexibility  to 
begin  career  awareness  and  counseling 
programs  at  as  early  a  grade  level  as 
appears  to  be  appropriate  and  useful. 

Changes:  None. 

Comment:  One  commenter  felt  that  a 
student's  eligibility  to  participate  in  a 
School-to-Work  Opportunities  program 
should  not  be  determined  by  student 
population  based  on  age,  such  as  age  16 
through  21,  but  rather  should  be  geared 
to  grade  level.  The  commenter  believed 
that  a  student's  eligibility  to  participate 
in  School-to-Work  Opportunities 
program  should  begin  in  ninth  grade, 
since,  in  this  way,  all  students  would 
have  an  equal  opportunity  to  qualify  for 
the  program. 

Discussion:  As  is  discussed  above,  the 
Secretaries  believe  that  States  should 
retain  the  flexibility  to  design  School-to- 
Work  OpfHJrtunities  systems,  within  the 
parameters  of  the  program  as  contained 
in  this  notice,  that  best  meet  the  needs 
of  their  students. 

Changes:  None. 


.-J 
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Safeguards 

Comment:  One  commenter  requested 
that  the  Secretaries  establish  additional 
safeguards,  beyond  those  provided  for 
in  the  notice,  so  as  to  ensure  student 
access,  services,  information,  and 
assistance  to  students  and  parents. 
Another  commenter  suggested  adding  a 
nevkr  safeguard  to  provide  that  nothing 
in  this  notice  should  be  construed  as 
modifying  or  affecting  the  Fair  Labor 
Standards  Act. 

Discussion:  Regarding  the 
applicability  of  the  Fair  Labor  Standards 
Act,  the  Secretaries  note  that,  as  a 
matter  of  law,  this  notice  does  not  and 
cannot  in  any  way  modify  or  affect 
either  the  Fair  Labor  Standards  Act  or 
its  applicability.  However,  the 
Secretaries  agree  with  the  commenter's 
suggestion  that  a  reference  to  apphcable 
fair  labor  standards  would  be  helpful  in 
the  context  of  the  "Safeguards"  section 
of  the  notice.  Regarding  the 
commenter's  suggestion  that  additional 
safeguards  be  added  to  the  list,  the 
Secretaries  do  not  believe  that  this  is 
necessary,  since  relevant  Federal  and 
State  law  will  continue  to  apply  to  this 
program,  regardless  of  whether  these  are 
specifically  mentioned  or  listed  in  the 
notice. 

Changes:  The  notice  has  been 
modified  to  include  the  word  "labor"  in 
paragraph  (d)  of  the  "Safeguards" 
section  of  the  notice.  Paragraph  (d)  now 
reads:  "Students  shall  be  provided  with 
adequate  and  safe  equipment  and  a  safe 
and  healthful  workplace  in  conformity 
with  all  health,  safety,  and  labor 
standards  of  Federal,  State,  and  local 
law." 

Selection  Criteria— Comprehensive 
Statewide  System 

Comment:  In  making  choices  among 
standards  and  assessments  for 
occupational  skills,  one  commenter 
suggested  that  States  be  required  to 
consider  whether  the  standards  and 
assessments  chosen  reflect  the  needs  of 
high-performance  workplaces,  whether 
they  are  benchmarked  to  the  highest 
international  standards,  and  whether 
they  reflect  requirements  of  clusters  of 
occupations  requiring  similar  skills, 
rather  than  individual  jobs  or 
occupations.  The  commenter  suggested 
that  among  the  needs  of  high 
performance  work  organizations  are  the 
acquisition  of  skills  required  to  be  an 
effective  member  of  a  work  group,  the 
capacity  to  learn  new  skills  quickly, 
broad  analytical  and  systems  thinking 
skills,  and  specific  skill  sets  that 
facilitate  high  mobility  among  a  wide 
variety  of  related  jobs  and  occupations 


within  an  industry  and  among  different 
industries. 

Discussion:  The  Secretaries  agree  that 
State  skill  standards  and  methods  of 
skill  assessment  must  be  benchmarked 
to  high  quality  standards  in  order  to 
ensure,  to  the  extent  possible,  that 
students  receiving  portable  skill 
certificates  under  the  School-to-Work 
Opportunities  program  will  have  the 
opportunity  to  enter  high-skill,  high- 
wage,  employment.  Therefore,  the 
clause  "benchmarked  to  high  quality 
standards"  is  added  to  the  definition  of 
the  term  "Skill  certificate."  Similarly,  a 
question  has  been  added  to  the 
"Comprehensive  Statewide  Systems" 
selection  criterion  requiring  States  to 
indicate  in  their  applications  whether 
their  processes  for  assessing  skills 
reflect  the  needs  of  high  performance 
workplaces  as  well  as  meeting  the 
requirements  of  broad  clusters  of  related 
occupations  and  industries,  rather  than 
those  of  individual  jobs  or  occupations. 
The  Secretaries  generally  agree  with  the 
commenter  that,  in  making  their  choices 
among  standards  and  assessments  for 
occupational  skills.  States  should 
choose  standards  and  assessments  that 
build  upon  available  standards  and 
assessments;  incorporate  those  skills 
that  are  necessary  for  employees  to 
participate  as  active  members  of  a  work 
group  and  serve  as  team  leaders;  utiUze 
high  standards  in  an  industry, 
occupation  or  profession;  include 
measures  of  broad  analytical  and 
thinking  skills;  and  reflect  the 
requirements  of  clusters  of  occupations, 
requiring  similar  skills,  rather  than 
narrowly-defined  individual  jobs  or 
occupations. 

Changes:  In  response  to  the 
commenter,  the  definition  of  the  term 
"Skill  certificate"  has  been  revised  to 
require  that  skills  be  benchmarked  to 
high  quality  standards.  In  addition,  the 
following  question  has  been  added  to 
the  "Comprehensive  Statewide  System" 
criterion:  "Does  the  State's  process  for 
assessing  skills  reflect  the  needs  of  high 
performance  workplaces  as  well  as  meet 
the  requirements  of  broad  clusters  of 
related  occupations  and  industries, 
rather  than  those  of  individual  jobs  or 
occupations?" 

Comment:  One  commenter  suggested 
that  the  Selection  criterion 
"Comprehensive-Stfifewide  System" 
include  a  question  asking  applicants  to 
describe  how  their  School-to-Work 
Opportunities  system  is  a  part  of  school- 
wide  restructuring  that  provides  every 
student  in  each  school  with 
experimental  learning  programs — 
hands-on  learning,  students' 
demonstration  of  skills  through  projects, 
mentoring  and  coaching  relationships, 


and  increased  student  self-esteem  and 
motivation  that  are  linked  with 
academic  education. 

Discussion:  School-to-Woric 
Opportunities  systems  under  the 
priority  established  in  this  notice  must 
integrate  work-based  learning  and 
school-based  learning.  School-to-Work 
Opportunities  programs  must 
incorporate  a  planned  program  of  job 
training  and  experiences,  paid  work 
experience,  workplace  mentoring,  and  a 
program  of  study  designed  to  meet  the 
same  challenging  academic  standards 
developed  for  all  students.  The  criterion 
"Comprehensive  Statewide  System"  is 
intended  to  encourage  applicants  to 
describe  how  their  pro(>osed  School-fo- 
Work  Opportunities  systems  will 
produce  systemic  statewide  change  that 
will  have  a  substantial  beneficial  impact 
on  the  preparation  of  youth  for  either  a 
first  job  or  further  training  or  education. 

This  criterion  also  encourages  States 
to  describe  State  and  local  performance 
standards  that  lead  to  statewide 
systemic  reform  of  secondary  education. 
The  "Local  Programs"  criterion  is 
intended  to  elicit  a  detailed  description 
of  the  School-to-Work  Opportunities 
system  to  be  implemented  at  the  local 
level.  The  Secretaries  expect  that, 
combined,  these  criteria  will  result  in 
applicants  submitting  descriptions  of 
State  plans  that  provide  for  fundamental 
statewide  restructuring  of  existing 
education  and  training  programs. 

Changes:  None. 

Comment:  One  commenter  who 
believed  that  community-based 
organizations  and  the  human  services 
sectors  are  currently  under-utilized, 
suggested  that  a  question  be  added 
under  the  selection  criterion 
"Comprehensive  Statewide  System"  to 
read:  "Does  the  plan  describe  methods 
to  ensure  high  school  completion  by 
participants  such  as  graduation 
assistance  programs  targeting  low- 
achieving  and  at-risk  youth  or  offering 
human  services  in  coordination  with 
education  and  job  training?"  One 
commenter  was  concerned  that 
occupational  and  career  information 
and  career  guidance  and  counseling  be 
provided  and  suggested  adding  a 
question  to  read:  "Has  the  State 
incorporated  into  the  Statewide  plan 
provisions  for  the  presentation  of 
occupational  and  career  information 
and  career  development  assistance  to  all 
students  in  all  parts  of  the  State?  ' 

Discussion:  "The  Secretaries  agree  with 
the  commenter  that  in  response  to  this 
notice  applicants  should  describe  the 
methods  that  they  have  selected  to 
ensure  high  school  completion.  The 
criterion  "Student  Participation", 
therefore,  focuses  on  providing  "all 
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students",  including  low-achieving 
students,  the  opportunity  to  participate 
in  School-to-Work  Opportunities 
programs.  The  "Local  Programs" 
criterion  emphasizes  that  plans  must 
include  programs  that  result  in  the 
award  ot  high  school  diplomas,  as  is 
otherwise  required  in  the  notice.  With 
respect  to  the  commenter's  suggestion 
that  statewide  plans  provide  for  the 
presentation  of  occupational  and  career 
information  and  career  development 
assistance,  one  of  the  "General  Program 
Requirements"  already  contained  in  the 
priority,  is  that  the  school-based 
learning  component  of  any  School-to- 
Work  program  include  career 
exploration  and  counseling. 
Changes:  None. 

Selection  Criteria — Collaboration  and 
Involvement  of  Key  Partners 

Comment:  One  commenter  suggested 
adding  State  officials  responsible  for 
special  education,  vocational 
rehabilitation,  and  other  transition 
services,  to  the  list  of  State  level 
officials  with  whom  applicants  are 
encouraged  to  collaborate  in 
implementing  statewide  School-to-Work 
Opportunities  systems.  Other 
commenters  suggested  adding  a  variety 
of  entities  to  the  list  of  key  parties  to  be 
involved  in  the  implementation  of 
States'  School-to-Work  Opportunities 
systems.  Specifically,  commenters 
suggested  adding  vocational  and 
comprehensive  high  schools,  local 
vocational  education  agencies,  private 
industry  councils  established  under  the 
Job  Training  Partnership  Act  (JTPA), 
related  services  personnel.  State 
Occupational  Information  Coordinating 
Committees  and  other  occupational 
information  providers,  human  services 
agencies.  JTPA  operators  and 
educational  programs  serving 
farmworkers.  One  commenter  was  of  the 
opinion  that  the  involvement  of  other 
parties  cannot  serve  as  a  substitute  for 
the  involvement  of  students,  parents, 
teachers,  and  area  residents  in  State  and 
local  decision-making.  The  commenter 
also  felt  that  the  statewide  system 
should  include  as  many  as  possible  of 
the  interested  parties  listed  under  the 
criterion  "Involvement  by  Key  Parties." 

Discussion:  The  lists  of  entities  under 
paragraphs  (b)  (1)  and  (2)  of  the 
selection  criterion  "Collaboration  and 
Involvement  of  Key  Partners"  are  not 
intended  to  be  exhaustive,  but,  rather, 
are  intended  to  provide  examples  of 
entities  that  should  be  involved  in 
developing  and  implementing  a 
successful  School-to-Work 
Opportunities  system.  It  is  likely  that 
the  other  entities  suggested  by  the 
commenters  also  would  contribute  to 


the  success  of  State  and  local  School-to- 
Work  Opportimities  activities  and  it 
would  be  appropriate  for  State  and  local 
agencies  to  seek  their  involvement.  In 
accordance  with  these  criteria,  as  well 
as  with  paragraphs  (b)(2)  and  (b)(3)  of 
the  priority,  the  Secretaries  strongly 
encourage  the  involvement  of  all  groups 
and  entities  that  can  perform  useful  and 
productive  functions  in  the 
implementation  of  State  SchooI-to-Work 
Opportunities  programs. 
Changes:  None. 

Selection  Criteria — Student 
Participation 

Comment:  One  commenter  felt  that 
under  the  "Student  Participation" 
selection  criterion  insufHcient  attention 
is  accorded  to  the  adequacy  of  plans  to 
reach  and  serve  out-of-school  youth 
effectively  and  suggested  adding  a 
specific  question  to  address  this 
perceived  deficiency.  Another 
commenter  said  that  the  description  of 
"all  students"  in  the  selection  criteria  is 
inconsistent  with  the  definition  of  the 
term  in  the  notice's  "Definitions" 
section,  which  includes  students  with 
limited-English  proficiency.  The 
commenter  would  have  this  population 
added  to  the  selection  criterion. 

Discussion:  The  priority  established 
in  this  notice  requires  State  plans  to 
include  realistic  strategies  and  programs 
to  ensure  that  all  students  have  the 
opportunity  to  participate  in  School-to- 
Work  Opportunities  systems.  With 
regard  to  the  comment  on  service  to  out- 
of-school  youth,  the  Secretaries  note 
that  the  definition  of  the  term  "All 
students"  has  been  modified  to  include 
students  who  have  dropped  out  of 
school.  The  Secretaries  recognize  that 
the  definition  of  "All  students"  includes 
individuals  with  limited-English 
proficiency  and  agree  that,  for 
consistency,  the  reference  to  students 
with  limited-English  proficiency  also 
should  be  included  in  this  criterion. 

C/ianges;  The  "Student  Participation" 
criterion  has  been  modified  to  include 
specific  reference  to  students  with 
limited-English  proficiency. 

Comment:  One  commenter  was 
concerned  that  the  children  of  migrant 
and  seasonal  farmworkers  are  often 
overlooked  by  States  and  suggested  that 
the  Secretaries  add  "migrant  and 
seasonal  farmworker  children"  among 
those  explicitly  intended  to  be  served 
under  the  program.  The  commenter  also 
suggested  that  States  be  encouraged  to 
provide  early  intervention  for  youth, 
particularly  youth  at  risk  of  dropping 
out  of  school  at  an  early  age. 

Discussion:  As  written,  the  "Student 
Participation"  criterion  calls  for  realistic 
strategies  and  programs  to  included  all 


students.  In  States  with  migrant  workers 
and  seasonal  farmworkers,  this  would 
include  the  children  of  those 
individuals.  The  Secretaries  expect 
those  students  to  be  provided  with  the 
opportunity  to  participate  in  School-to- 
Work  Opportunities  programs. 
Additionally,  the  Secretaries  strongly 
encourage  States  to  provide  early 
intervention  for  youth,  particularly 
youth  at  risk  of  dropping  out  of  school 
at  an  early  age. 
Change:  None. 

Selection  Criteria — Local  Programs 

Comment:  One  commenter  suggested 
that  the  "Local  programs"  selection 
criterion  be  modified  to  permit 
supported  employment  as  a  part  of 
work-based  learning.  The  commenter 
was  also  concerned  about  the 
participation  of  special  education 
students  and  suggested  that  the  phrase 
"or  alternative  certificate"  be  added 
after  "award  of  a  high  school  diploma." 
The  commenter  also  felt  that  the  phrase 
"including  those  funded  under  JTPA, 
IDEA,  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act 
(Perkins  Act),  the  Rehabilitation  Act, 
and  JOBS"  should  be  added  following 
the  question  "Have  promising  existing 
programs  been  considered  for 
adaptation?" 

Discussion:  With  regard  to  the 
suggestion  that  the  "Local  programs" 
selection  criterion  be  modified  to  permit 
supported  employment  as  a  part  of 
work-based  learning,  such  a  change 
would  make  the  selection  criterion 
inconsistent  with  the  priority,  which 
includes  a  safeguard  prohibiting  the  use 
of  funds  awarded  under  this 
competition  for  the  payment  of  wages  to 
students.  The  Secretaries  encourage 
grantees  to  use  other  Federal,  State, 
local,  public,  and  private  resources  to 
provide  supported  employment,  work 
study,  and  cooperative  education  where 
these  approaches  facilitate  work-based 
learning.  With  regard  to  the  comment 
suggesting  that  alternative  certificates  be 
accepted  in  lieu  of  high  school  diplomas 
for  disabled  students,  the  clause  "or  its 
equivalent"  is  added  to  this  part  of  the 
notice  to  provide  for  alternative 
certificates  for  disabled  students. 
Finally,  while  the  Secretaries  agree  with 
the  commenter  that  programs  under  the 
JTPA.  IDEA,  Perkins  Act,  Rehabilitation 
Act,  and  JOBS  have  produced  practices 
that  should  be  considered  for 
adaptation,  other  Federal,  State,  and 
local  programs  have  also  developed 
promising  programs  that  States  and 
locals  may  wish  to  consider.  The 
Secretaries  encourage  States  and 
localities  to  adapt  all  promising 
programs  to  their  School-to-Work 
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Opportunities  systems  in  a  manner  that 
best  suits  the  systems  they  plan  to 
implement. 

Changes:  The  clause  "or  its 
equivalent"  has  been  added  to  the 
definition  of  the  term  "Career  major,"  to 
the  "General  Program  Requirements" 
section  of  this  notice,  and  to  the  "Local 
Programs"  criterion,  providing  for 
alternative  certificates  for  dis^led 
students. 

Selection  Criteria — Management  Plan 

Comment:  One  commenter  felt  that 
greater  emphasis  should  be  given  to 
States  that  present  new  or  alternative 
methods  of  assessment  for  their 
activities.  This  commenter  also  believed 
that  priority  should  be  given  to 
applicants  that  are  able  to  demonstrate 
real  innovation  on  the  part  of  their  own 
staff  as  well  as  on  the  part  of  the 
stakeholders  they  have  brought  together. 

Discussion:  The  Secretaries  agree  with 
the  commenter  that  special 
consideration  should  be  given  to  States 
that  propose  innovative  approaches  and 
have  added  this  factor  to  the  decision- 
making process  of  the  Secretaries. 

Changes:  The  notice  has  been 
modified  so  that  the  description  of  the 
review  process  included  under 
"Selection  Criteria  for  Evaluating 
Applications"  has  been  revised  to  state 
that  final  funding  decisions  made  by  the 
Secretaries  will  also  include 
consideration  of  such  factors  as 
replicability,  sustainability,  and 
innovation.  In  addition,  the 
"Management  Plan"  criterion  now  asks 
the  question  "Does  the  management 
plan  include  a  process  for  incorporating 
methods  to  improve  or  redesign  the 
implementation  system  based  on 
program  outcomes?" 

Comment:  One  commenter  was 
concerned  about  special  education 
students  and  expressed  the  belief  that 
interagency  data  collection  is  essential 
for  monitoring  the  success  of  special 
education  programs  and  requested  that 
the  Secretaries  add  a  question  to  read: 
"Does  the  State's  management  plan 
include  a  system  for  interagency  data 
collection?"  This  commenter  also 
requested  the  insertion  of  the  word 
"cross-trained"  into  the  question  on  key 
personnel  so  that  it  would  read  "Are 
key  personnel  under  the  plan  cross- 
trained  and  qualified  to 
perform   *   *   *."  This  commenter 
believed  that  key  f)ersonnel  should  be 
knowledgeable  on  both  labor  and 
educational  issues. 

Discussion:  The  Secretaries  agree  that 
the  provision  of  occupational  and  career 
development  assistance  as  well  as 
program  information,  guidance,  and 
counseling,  are  all  important  asp)ects  of 


School-to-Work  Opportunities  programs 
to  be  developed  under  the  priority. 
However,  the  Secretaries  believe  that 
the  importance  of  these  is  already 
provided  for  in  the  priority  as  written. 
While  the  Secretaries  agree  with  the 
commenter  that  it  would  be  beneHdal 
for  applicants  to  utilize  key  persoimel 
who  are  knowledgeable  of  both  the  labor 
and  educational  components,  the 
Secretaries  do  not  think  it  advisable  to 
prescribe  the  qualifications  of  key 

!>ersonnel.  The  Secretaries  prefer  to 
eave  those  decisions  to  the  States. 

Changes:  None. 

Comment:  One  commenter  was 
concerned  about  the  sufficiency  of 
occupational  and  career  information 
provided  under  School-to-Work 
Opportimities  programs  and  suggested 
adding  two  questions  to  the 
"Management  Plan"  criterion,  to  read: 
"Does  the  State  management  plan 
adequately  address  the  timely  provision 
of  accurate  occupational  and  career 
information  to  school  and  program 
administrators,  teachers  and  counselors, 
students  and  parents  throughout  the 
State?"  and  "Does  the  State 
management  plan  adequately  address 
the  need  to  provide  career  development 
assistance,  guidance  and  counseling  to 
students  {md  parents  in  all  parts  of  the 
State?" 

Discussion:  The  Secretaries  have 
concluded  that,  since  the 
implementation  of  School-to-Work 
Opp>ortimitie8  programs  will  be  a  joint 
effort  involving  coordination  among 
Federal,  State,  and  local  entities^  it  is 
likely  that  effective  methods  to  improve 
or  redesign  a  project's  implementation 
will  be  shared  among  these. 

Changes:  None. 

Selection  Criteria — Distribution  of 
Points 

Comment:  One  commenter  questioned 
the  distribution  of  points  among  the 
selection  criteria  and  recommended  that 
the  points  be  redistributed  with  20 
points  for  the  "Comprehensive 
Statewide  System"  criterion,  17  points 
for  the  "Collaboration  and  Involvement 
of  Key  Partners"  criterion,  17  points  for 
the  "Resources"  criterion  (particularly  if 
the  disadvantaged  are  to  meet  the  same 
goals  as  other  students),  17  points  for 
the  "Student  Participation"  criterion,  17 
points  for  the  "Local  Programs" 
criterion,  and  12  points  for  the 
"Management  Plan"  criterion.  Another 
commenter  concerned  with  special 
education  students  suggested  that  more 
points  be  awarded  for  the  "Local 
Programs"  selection  criterion. 

Discussion:  The  Secretaries  have 
given  much  consideration  to  the 
distribution  of  pwints  among  the 


selection  criteria.  They  have  concluded 
that  the  distribution  provided  for  in  the 
notice  results  in  the  most  appropriate 
balance  among  the  criteria. 
Changes:  None. 

Selection  Criteria — General 

Comment:  One  commenter  believed 
the  notice  must  be  strengthened  to 
ensure  that  all  youth  receive  the 
assistance  and  services  they  need  to 
fully  participate  and  succeed  and 
processes  are  in  place  for  identifying 
and  addressing  disparities  in 
participation  and  success.  The 
commenter  recommended  that  the 
Secretaries  add  a  selection  factor  that 
reads:  "Are  there  adequate  State  and 
local  provisions  to  ensure  equal  access 
to  all  programs  and  program 
components;  supplemental  services  and 
accommodations  necessary  for  various 
students  to  participate  and  succeed;  the 
collecting  of  disaggregated  data  on  how 
well  different  groups  are  being  served; 
and  the  taking  of  effective  steps  to 
remedy  unequal  participation  or 
outcomes  (based  on  data  concerning 
how  groups  need  to  be  served)?" 

Discussion:  In  reviewing  applications 
under  this  competition,  the  Secretaries 
will  seek  to  determine  the  extent  to 
which  applications  propose  realistic 
strategies  and  programs  to  ensure  that 
"all  students"  have  an  opportunity  to 
participate  in  the  State's  SchooI-to-Work 
Opportunities  programs.  In  order  to 
succeed  in  a  Schooi-to-Work 
Opportunities  program,  some  students 
may  need  additional  assistance.  In  this 
regard,  the  selection  criterion  "Student 
Participation"  will  be  used  to  assess 
applicants'  strategies  for  recognizing 
barriers  to  participation  and  proposing 
effective  ways  of  overcoming  them. 
However,  the  program  funded  under 
this  competition  does  not  purport  to 
guarantee  access  to  every  student. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  selection  criteria  consider  the 
extent  and  quality  of  a  State's 
implementation  of  key  Perkins  Act 
provisions,  including  all  aspects  of  the 
industry,  academic-vocational 
integration,  full  access,  services  and 
success  for  individuals  who  are 
members  of  special  populations,  and 
effective  participatory  planning  with 
students,  parents,  teachers,  and  area 
residents  in  terms  of:  (a)  the  extent  of 
the  State's  current  implementation  of 
those  provisions,  and  (b)  how  they  will 
be  coordinated  with  and  incorporated 
into  the  comprehensive  school-to-work 
sy.stem.  This  commenter  believed  the 
individual  Stales'  track  records  in 
implementing  these  Perkins  Act 
provisions  would  be  good  indicators  of 
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their  capacities  for  commitments  to  high 
quahty  implementation  of  School-to- 
Work  Opportunities  systems. 

Discussion:  Because  the  School-to- 
VVork  Opportunities  system  to  be 
developed  and  implemented  under  the 
priority  will  involve  the  coordination  of 
education  and  training  resources  of 
many  different  Federal,  State,  and 
private  sources,  the  Secretaries  believe 
that  a  State's  track  record  in 
implementing  Perkins  Act  provisions, 
while  important,  is  only  one  of  many 
critical  factors  that  serve  as  indicators  of 
commitment  and  ultimately  contribute 
to  a  successful  School-to- Work 
Opportunities  system.  The  Secretaries 
do  not  believe  that  giving  special 
emphasis  to  a  State's  implementation  of 
provisions  under  the  Perkins  Act  fosters 
the  intent  that  States  develop 
comprehensive  School-to-Work 
Opportunities  systems  that  incorporate 
the  best  practices  and  programs 
regardless  of  funding  source. 

Changes:  None. 

|FR  Doc  94-2387  Filed  2-2-94;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTME^fr  OF  EDUCATION 
Department  of  Labor 

[CFDA  No.  84.1M-H] 

Cooperative  Demonstration — School- 
to-Work  Opportunities  State 
Implementation  Grants  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1994 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  (the 
statute  authorizing  the  program), ihe 
applicable  regulations  governing  the 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  and  the  notice  of 
final  priority,  selection  criteria,  and 
other  requirements,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  of  Program:  The  Cooperative 
Demonstration — School-to-Work 
Opportunities  Slate  Implementation 
Grants  Program  provides  financial 
assistance  to  States  to  establish 
comprehensive,  statewide,  School-to- 
Work  Opportunities  systems.  These 
systems  will  offer  young  Americans 
access  to  education  and  training 
programs  designed  to  prepare  them  for 
a  first  job  in  high-skill,  high-wage 


careers,  and  to  increase  their 
opportunities  for  further  education. 

The  Secretaries  wish  to  highlight,  for 
potential  applicants,  that  this  program 
can  help  to  further  National  Education 
Goals  3  and  5 — Goal  3,  American 
students  will  leave  grades  four,  eight, 
and  twelve  having  demonstrated 
competency  in  challenging  subject 
matter  including  English,  mathematics, 
science,  history,  and  geography;  and 
every  school  in  America  will  ensure  that 
all  students  learn  to  use  their  minds 
well,  so  they  may  be  prepared  for 
responsible  citizenship,  further 
learning,  and  productive  employment  in 
our  modem  economy.  The  School-to- 
Work  Opportunities  initiative  also 
meets  Goal  5  by  helping  to  ensure  that 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Eligible  Applicants:  States  are  eligible 
to  apply  for  Implementation  Grants 
under  this  competition. 

Deadline  for  Transmittal  of 
Applications:  April  1,  1994. 

Deadline  for  Intergovernmental 
Review:  May  31.  1994. 

Available  Funds:  $36,000,000 
(funding  for  first  12  months). 

Estimated  Average  Size  of  Awards: 
The  amount  of  an  award  under  this 
competition  will  be  determined  on  a 
case  by  case  basis  and  will  depend  upon 
the  scope  and  quality  of  the  application 
and  the  relative  size  of  the  State. 

Estimated  Number  of  Awards:  4-8. 

Note:  The  Department  is  not  bound  by  any 
e.stimates  in  this  notice. 

Project  Period:  Up  to  5  years  (5 
twelve-month  grant  periods). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs) 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  Part  81  (General  Education 
Provisions  Act-Enforcement). 

(6)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 


(8)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  for  this  program  in 
34  CFR  parts  400  and  426. 

Priority  and  Selection  Criteria:  The 
priority  and  selection  criteria  in  the 
notice  of  final  priority,  selection  criteria, 
and  other  requirements  for  this  program, 
as  published  elsewhere  in  this  issue  of 
the  Federal  Register,  apply  to  this 
competition. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of  contact 
to  find  out  about,  and  to  comply  with, 
the  State's  process  under  Executive 
Order  12372.  Applicants  proposing  to 
perform  activities  in  more  than  one 
State  should  immediately  contact  the 
Single  Point  of  Contact  for  each  of  those 
States  and  follow  the  procedure 
established  in  each  State  under  the 
Executive  order.  If  you  want  to  know 
the  name  and  address  of  any  State 
Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
September  24,  1993  (58  FR  50162- 
50164). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  to  the  following  address:  The 
Secretary,  E.O.  12372— CFDA  #84.199- 
H,  U.S.  Department  of  Education,  room 
4161.  400  Maryland  Avenue  SW.. 
Washington,  EX:  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 
Instructions  for  Transmittal  of 
Applications:  (a)  If  an  applicant  wants 
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to  apply  for  a  grant,  the  applicant 
shall— 

(1)  Mail  the  original  and  six  copies  of 
the  appUcation  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center, 
Attention:  (CFDA  #84.199-H), 
Washington,  DC  20202-4725,  or 

(2)  Hand  deUver  the  original  and  six 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time]  on  the  deadline 
date  to: 

U.S.  Department  of  Education, 
Application  Control  Center, 
Attention:  (CFDA  #84.199-H), 
room  #3633, 

Regional  Office  Building  «3, 
7th  and  D  Streets  SW., 
Washington,  DC. 

(b)  An  applicant  must  show  one  ofthe 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotCK  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgement  to  each  applicant  If  an 
applicant  foil*  to  receive  the  notiflcation  of 


application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  ofthe  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  application  is 
divided  into  five  parts,  plus  a  statement 
regarding  estimated  public  reporting 
burden.  These  parts  and  additional 
materials  are  organized  in  the  same 
manner  that  the  submitted  application 
should  be  organized.  The  parts  and 
additional  materials  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  [Rev.  4- 
88])  and  instructions. 

Part  11:  Budget  hiformation. 

Part  ID:  Budget  Narrative. 

Part  IV:  Application  Narrative. 

Part  V:  Aaditional  Assurances  and 
Certifications: 

a.  Estimated  Public  Rep>orting  Burden. 

b.  Assurances — Non  Construction 
Programs  (Standard  Form  424B). 

c  Certification  regarding  Lobbying: 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions. 

d.  Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9790)  and 
Instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

e.  Disclosure  of  Lobbying  Activities 
(Standard  Form  I.I.I.)  (if  applicable)  and 


instructions,  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

All  applicants  must  submit  one 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances  and  six  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy. 

No  grant  may  be  awarded  unless  a 
complete  application  form  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Banfield,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(room  4517  MES).  Washington,  DC 
20202-7327.  Telephone  (202)  205-8838. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  ajn.  and  8  p.m..  Eastern  tin>e, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  the  Internet  Gopher  Server  at 
GOPHERJD.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
appUcation  notice  for  any  discretionary 
grant  competition  is  the  application 
notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C  2420 1. 

Dated:  January  25. 1994. 
Richard  W.  Riky. 
Secretary  of  Education. 
Robert  B.  Reidi. 
Secretory  of  Uibor. 
BtuMOOOM  4oea-ot-» 
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INSTRUCTIONS  F0«  THE  SF  424 

I 

This  is  a  staixUrd  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  have 
esublished  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv:  Item;  Entrv: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  conuct  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter<s)  in  the  spaceis)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
(government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 

being  requested  with  this  application. 

10.  Vaf  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enur  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g..  construction  or  nil  property 
projects),  attach  a  map  showing  prorject  location. 
For  preapplications,  use  a  separau  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  req\iested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounu  in  parentheses.  If  both  basic  and 
supplemenul  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  IS: 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  C^ontact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Sute  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  represenutive.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  represenutive  of 
the  applicant  A  copy  of  the  governing  body's 
authorizatioa  for  you  to  sign  this  application  as 
o£Reial  represenutive  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  applicacioa.) 
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Instructions  for  Part  II — Budget 
Information 

Section  A — Budget  Summary  by 
Categories 

1.  Personnel:  Show  salaries  to  be  paid 
to  project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount 
requested  for  both  inter-  and  intra-State 
travel  of  project  staff.  Include  funds  for 
three  people  to  attend  three 
developmental  staff  meetings  in 
Washington,  DC. 

4.  Equipment:  Indicate  the  cost  of 
non-expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
and  a  cost  of  $300  or  more  per  unit 
($5,000  or  more  if  State,  Local,  or  Tribal 
Government).  (Please  see  EDGAR 
74.132) 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  during  the  project. 

6.  Contractual:  Show  the  amount  to 
be  u-sed  for  (1)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  supplies  and  equipment); 
and  (2)  sub-contracts. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6 
above,  including  consultants. 

8.  Total.  Direct  Costs:  Show  the  total 
for  lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs. 

10.  Training/Stipend  Cost:  (if 
allowable). 

11.  Total,  Federal  Funds  Requested: 
Show  total  for  lines  8  through  10. 

Section  B — Cost  Sharing  Summary 

Indicate  the  actual  rate  and  amount  of 
cost  sharing.  A  recipient  of  an  award 
under  the  Cooperative  Demonstration 
Program — School-to- Work 
Opportunities  State  Implementation 
Grants  is  required  to  provide  at  least  25 
percent,  as  cash  contribution  or  in-kind 
match,  of  the  total  cost  (the  siun  of  the 
Federal  and  non-Federal  shares)  of  the 
project  it  conducts.  For  example,  if  the 
total  cost  of  a  project  is  $100,000,  an 
applicant  would  have  to  contribute 
$25,000  to  match  a  Federal  award  of 
$75,000  ($25,000=25  percent  of 
$100,000  ($25,000  plus  $75,000)). 


Part  ni — Instructions  for  Budget 
Narrative 

Prepare  a  detailed  Budget  Narrative 
for  the  first  year  of  the  project  that 
justifies,  and/or  clarifies  the  budget 
figures  shown  in  sections  A.  Explain: 

1.  How  personnel  costs  are 
calculated — provide  yearly  and/or 
hourly  rates;  for  other  than  full-time 
staff,  provide  hours  per  day,  week, 
month,  and  year. 

2.  The  basis  used  to  estimate  certain 
costs  (professional  personnel, 
consultants,  travel,  indirect  costs)  and 
any  other  cost  that  may  appear  unusual; 

3.  How  the  major  cost  items  relate  to 
the  proposed  project  activities  (refer  to 
application  page); 

4.  The  costs  of  the  project's  evaluation 
component; 

5.  What  matching  occurs  in  each 
budget  category;  and 

Provide  estimated  budget  totals  for 
the  second,  third,  fourth,  and  fifth  years 
of  the  project. 

Instructions  for  Part  IV — Application 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretaries  in  reviewing  the  application. 

The  Secretaries  strongly  requests  the 
applicant  to  limit  the  Application 
Narrative  to  no  more  than  50  double- 
spaced,  typed,  8V2"  X  11"  pages  (on  one 
side  only),  although  applications  of 
greater  length  will  be  considered.  Be 
sure  that  each  page  of  your  application 
is  numbered  consecutively. 

Include  as  an  appendix  to  the 
Application  Narrative  supporting 
documentation,  also  on  8W  x  11" 
paper,  (e.g.,  letters  of  support,  footnotes. 


resumes,  etc.)  or  any  other  p)ertinent 
information  that  might  assist  the 
Secretaries  in  reviewing  the  application. 

Applicants  are  advised  that — 

(1)  Under  §  75.217  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  Department 
considers  only  information  contained  in 
the  application  for  this  phase  of  the 
review  process.  Letters  of  support  sent 
separately  from  the  formal  application 
package  are  not  considered  by  the 
technical  review  panels. 

(2)  In  reviewing  applications,  the 
technical  review  panel  evaluates  each 
application  solely  on  the  basis  of  the 
established  technical  review  criteria. 
Letters  of  support  contained  in  the 
application  will  strengthen  the 
application  only  if  they  contain 
commitments  that  pertain  to  the 
established  technical  review  criteria, 
such  as  commitment  of  resources  and 
placement  of  successful  completers. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  1830-0512, 
Washington,  DC  20503. 

(Information  collection  approved  under  O.MB 
control  number  1830-0524.  Expiration  date: 
December  31, 1996.) 

BUUnf  Cod*  4000-01-9 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


CerUia  of  these  Munnees  may  not  be  applicable  to  your  project  or  program.  If  you  have  quesUons 
please  oontaet  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicant^ 
to  certify  to  additional  assurances.  Ifsueh  is  the  ease,  you  will  be  notified 


As  the  duly  authorited  represenUtive  of  the  applicant  I  certify  that  the  applicant: 


.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  OAnagerial  and 
financial  capability  (including  fUnds  suiBcient  to 
pay  the  non-Federal  share  of  project  eosU)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sutes,  and  if  appropriate, 
the  Sute,  through  any  authorised  represenUtive, 
access  to  and  the  right  to  examine  all  records. 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  s  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presenu  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  aJler  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  li  472M763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
sUtutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righu  Act  of 
1964  (P.L.  8&-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  AmendmenU  of  1972,  as 
amended  (20  U.S.C.  It  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973.  as 
amended  (29  USC.  I  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discriminstion  Act  of  1975,  as  amended  (42 
use  J5  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  OfCee  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
Bondiserimlnation  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  USC.  290  dd-3  and  290  ee- 
S),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  Civil  Righu  Act  of  1968  (42  USC  I 
3601  et  oeq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  renUl  or  financing  of 
housing;  (i)  any  other  nondiscriminstion 
provisions  in  the  specific  sUtuU(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremenu  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requiremenU  apply  to  all  inUresU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S  C.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S  C.  li  276a  to  276a- 
7),  the  Copeland  Act  (40  USC  I  276c  and  18 
U.S.C.  11 874).  and  the  Contract  Work  Hours  and 
Safety  Sundards  Act  (40  USC.  II  327333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreemenU. 


Authori2«d  for  Loc«l  Reproduction 


Sunda'd  Form  42*8      (4-tSi 
P>%tcribte  By  cue  C«cul«'  A-102 


Federal  Register  /  Vol.  59.  No.  23  /  Thursday,  February  3,  1994  /  Notices 


5297 


10.  Will  eomply,  if  applicable,  with  flood  insurance 
purchaM  requirtments  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  Insurable 
eonstnietion  and  acquisition  is  110,000  or  more. 

1 1.  Win  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  Ibllowinf:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  EsecuUve 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  purs«4ant  to  EO  11730;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  il  1451  et  seq);  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S  C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P.L. 
93-205). 

12.  Will  eomply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  ii  1271  et  seq.)  reUud  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  BO  11593  (identiHcation  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  eomply  with  P.L.  93-348  regarding  the 
protection  of  human  sulgeets  involved  in  research, 
development,  and  related  activities  supported  by 
Uus  award  of  assistance. 

15.  Will  eomply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended.  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  ether  activities  supported  by 
this  award  of  assistance. 

16.  Will  eomply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  If  4801  et  seq )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  eomply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  refulations 
and  policies  goycrning  this  program. 


5iCNikTUfU  Of  AUTHOAlUO  amrriNG  Of riCAL 


TTTU 


APPUCANT  ORGANIZATION 


DATE  SU»MITTEO 


SP  *2*B    (*-t\  Sack 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  detennine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  tSis  form 
provides  for  complunce  wrth  certification  requirements  under  34  CFK  Pirt  82,  'New  Restrictions  on  Lobbyine,  and  34  CFR  Part  85, 
Covemment-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government -wide  Requirements  ft>r  Drus-Fiee  Workplace 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  plaoea  when  the  Department 
of  Education  determines  to  award  the  covered  transaaion.  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352.  Title  31  of  the  U.S.  Code;  and 
implemented  at  34  CFR  Part  82.  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at  34 
CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant  certifies 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  penon  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Conness,  an  officer  or  employee 
of  Congress,  or  an  employeeof  a  Member  of  Congress  m 
connection  with  the^naking  of  any  Federal  grant,  the  entering 
intoof  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
anempttne  to  influence  an  officeroremployeeof  any  agency,  a 
Member  of  Coreress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Feaerai  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form 
to  Rejwrt  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undenigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
suba  wards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subconoacts)  and  that 
all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transaaions,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.1 10  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  rwt  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  kad  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attem.pting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction:  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bnbery,  falsification  or  destruction  of  records,  n\aJung  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  govemmenul  entity  (Federal,  State,  or 
local)  with  commission  of  any  of  the  ofrenses  enumerated  in 
paragraph  (1  )(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  public  transactions  (Federal,  State, 
or  local}  termirtated  for  cause  or  default,  and 

B.  Where  the  applicant  i*  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  S.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Makins  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will— 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  crirrunal  drug  statute  occurring  in  the  workplace 
no  Later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dK2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employe's  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director.  Grants  and 
Contracts  ServKe,  U.S.  Department  of  Education.  400 
Maryland  Avenue,  S.W.  (Room  3124.  CSA  Regional  Ofice 
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BidkUng No. 3), WMhington. DC 20202-4571.  NoticeihaO 
include  the  identification  numberts)  of  e»ch  affected  grant; 

(f)  Taking  one  of  the  following  actions.  «rithln  30  calendar  dayi 
of  receiving  notice  under  (ubparasraph  (dK2),  with  respect  to 
any  employee  who  is  so  convtctea— 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended,  or 

(2)  Requiring  such  empk>yee  to  participate  satisfactorily  in  a 
drug  u>use  assistance  w  rehabibtatnn  program  approved  far 
such  purposes  by  a  Federal,  Sute,  or  kxal  health,  law 
enforcement,  or  other  appropriate  agerK^; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  Implementation  of  paragraphs 
UUb).  (0,  (d),  (eX  and  (f). 

a  The  grantee  may  Insert  in  the  space  provided  below  the 
site<s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state;,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  reqtiired  by  the  Drug-Free  Workplace  Act  ol  1988,  and 
Implemented  at  34  CTRTait  85,  Subpart  F,  for  grantees,  as 
deAned  at  34  CFR  Part  85,  Sections  S.605  and  85.610  - 

A.  As  a  condition  of  the  grant.  I  certify  ^lat  I  will  not  engage  in 
dM  unlawful  manufactuR,  diMribution,  dispensiitg, 
possesswn,  or  use  of  a  controUed  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  coiMltxt  of  any  erant  activity,  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days 
of  the  convktion,  ttr.  Director,  Grants  and  Contracts  Service. 
US  Department  of  Education,  400  Maiyland  Avenue.  S.W. 
(Room  h24.  CSA  Regional  Offke  Buikfing  So.  3), 
Washington,  DC  202&-4571 .  hiotioe  ahaU  Utdude  the 
Uentification  number<s)  of  each  affected  grant. 


Check  G  If  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  th*  duly  authorteed  i*presentatW*  of  the  tppbcant.  I  hereby  certify  th«  the  appJkaiit  win  comply  whh  th«  aibov*  c«rt^ 


NAMEOFAPPUCANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENT ATTVE 


SIGNATURE 


DATE 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  covered  Transactions 


TMs£«rttficitk>n  is  requucd  by  the  Department  of  Education  rmiMaM  imrikinfnlint,  EMCvtive  Order 
17117  Prharmr  nt  iriMl 'in  iprnninn  11 TTIT  Pirt  m  fur  ill  lowf  r  lie  r  If  mil  Aim  im  Iiim  IIm  iIw  ilnihl 
and  tier  requirements  statoJ  at  Section  SSJ 10. 


Instmctioiw  iw  CcrtificaliMi 

L  By  ■igBiM  and  nbmittiii|  tUs 
pcDspeOivie  lower  ber  partiapuu  is 
mtibcation  mi  out  below. 


Ifce 
ingihe 


2.  Tlie  certification  In  thb  daiae  tea  material 

mpi  mnuiiun  irf  fact  upon  whidi  wtfmce  was^cad 
when  this  traraactMn  was  entered  into.  If  it  i>  bter 
determined  that  tlw  pnMpectivc  lower  tier  participant 
imowingly  rendered  an  eiimieouf  ootificauon.  In 
addition  to  other  remedies  available  to  the  Pedcial 
Government,  the  department  or  agency  with  which 
thi*  transaction  originated  may  punue  available 
remedies,  including  HispenMon  and/or  debarment. 

3.  The  prospective  lower  tier  participant  (hall  provide 
immediate  wrritten  notice  to  titeperaon  to  which  this 
proposal  is  tubm  itted  if  at  any  tune  the  prospective 
lower  tier  participant  learns  tnat  Its  ceftiAcation  %ras 
erroneous  when  subtnitted  or  has  beooorte  erroneous 
by  reason  of  changed  circumstancea. 

4.  The  terms  'covered  transaction.'  *debarTed.* 
"suspended,* 'ineligible. "lower  tier  covered 
transaction.' "part  iapant."penon."primary  covered 
transaction,'  principal*  proposal,* and  Voluntarily 
excluded,'  as  used  in  this  dause,  have  the  meanings 
aet  out  In  the  Definitions  and  Covnan  sections  of 
rules  Implementing  Executive  Order  12549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 

5.  The  prospective  lower  tier  paitidpant  agrees  by 
submitting  this  proposal  that  shoulo  the  proposed 
covered  transaftion  be  entered  into.  It  shall  not 

transaction  with  a  person  who  is  debarred, 
suspended,  dedared  ineligible,  or  voluntarily 
excluded  from  panidpatioo  in  this  covered 
trannction.  iwaesseuthtMiBad  bjrihedapanBieBt  er 
agency  with  which  this  tiansactxxt  origmated. 


•■  Tne  proapactivefevxrder  paitidpant  hotficr 
agrees  by  submitting  thtoproposal  that  it  will 
include  thectouae  tffled  Xertdkation  Regarding 
Det>arment.  Suspension.  IwcfigibUity,  and  Vohtnt 
Exdusiort-Lower  Tier  Covered  Transactiems,' 


Vohtntary 


without  modification,  in  all  lower  tier  covered 
transactioM  aad  ia  all  aolidtadoaa  far  lower  tier 
coveMd  tianiartinns 

7.  A  partidpent  in  a  cowered  transaction  may  rriy 
upon  a  certiBcadoB  of  a  pnspective  participant  in  a 
lower  tier  covered  transaction  that  tt  IS  not 
debarred,  suspended,  ineligible;  or  voluntarily 
deluded  from  the  covfradtranaacbon,  tmleas  h 
knows  that  the  certification  is  cnoneoos.  A 
partidpent  may  deddc  the  method  and  fraquency 
by  which  it  detemlnes  die  cfiglMEty  of  lis 
pnndpals.  Each  paitidpant  may.  but  is  not 
requited  to.  checx  the  Nonprocuiement  List. 

S.  NoddMeoBtaiaadiiiiheiMSpiiKskallbe 
construedto  require  estabSshment  or  a  system  of 
records  in  order  to  render  in  good  faith  tne 
certification  required  by  thb  oauae.  The  knowledge 
and  information  of  a  pertidpant  is  not  required  to 
exceed  that  which  is  nonnaiiy  poeaessed  by  a 
rrudent  peteon  in  the  ordinary  course  of  business 
Healings. 


paragraph  5  of  these  instructions,  if  a  participant  la 
a  covered  transaction  knowingly  enters  buo  a  k>««er 
tier  coveted  transaction  with  a  person  who  is 
suspended,  debarred,  Ineligible  or  voluntarily 
vKHmv  iff^m  pvnKi^wii  01  w  mDiaavaoffi.  bi 
addition  to  other  remedies  available  to  the  Federal 
Covemment  the  deparenent  or  agency  with  whidt 
this  transaction  originaiad  may  ptusue  available 
remedies.  Including  suspension  and/ore*  "^ 


Cctificadon 

JVC  lower  tier  paitidpant  certifies,  by  Bubmiaskm  of  this  proposal  that  neither  it  nor  its 
>  arc  preseroly  deoaired.  suspei^ed,  proposed  for  debarment,  dedaivd  iiteliefbte.  or 
Jy  excluded  from  prtidpation  ia  tMs  transaction  by  any  Federal  departnvntor  agency. 

C2)  Where  the  prospective  lower  tier  participant  is  ttnaUe  to  certify  to  any  of  the  statements  in  tfiis 
certificatioiv.  such  prospective  participam  shall  attach  an  etpUnation  to  this  piopoaaL 


voluni 


>4AMEOFAPPUCANT 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


tD9MXni.9/90  (RepUcasOCS409(REV.12/W).  which  Is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  Ihit  fomt  to  dbdoM  lobbv<ng  actMtiet  pursuant  to  31  U.S.C  1353 
(See  rtvcnc  for  publk  burden  disdoturc.) 


M«toa«t 


1.    Type^  Federal  Action: 

□  a.  contract 
b.  grant 
c  cooperative  afreement 

d.  loan 

e.  loan  guarantee 

f.  loan  inturarvce 


X    MatiH  ol  Federal  Action: 

□  a.  bid«Her/appl<catior) 
b.  initial  a«»ard 
c  pott-award 


4.    Name  and  AddreM  of  tcporting  Entity: 

O    Prime 


O    Subawardee 

Tier  ^^^^ ,  M  mtiowiY, 


Congre«tional  Plrtrtct  tf  known: 


V    tepofi  Type: 


r~1  a.  initial  ffKng 


b.  material  cnartge 
Fw  Material  Cloi^e  Only: 

year  _^____  quarter 
dale  of  last  report  


S.    M  leporting  Entity  in  Ma  4  li  Subawardee.  Enter  Name 
and  Addreu  of  Prime: 


Cor>gret>ior>al  Diatrict  tl  known: 


t.     Federal  OcpartmenVAf  erKy: 


7.    Federal  Program  Narrtc/Deacriptien: 


CFOA  Number,  l/appbcablt: 


t.     Federal  Action  Number.  U  known: 


f.    Award  Amount  if  inown: 
t 


10.  a.  Name  and  Addreti  e(  Lobbying  Entity 

(tl  mdividyil,  ias(  nvnt.  hnt  nvnt.  Mlt. 


b.  Individual!  Pertormin|  Service*  Undutitng  addreii  </ 
difftrtnt  from  Mo.  lOaJ 
(tasi  ntmt.  Ant  name,  MUt 


t*n»c^  Cof«">,M,9^  ih,*fi,)  V-Ut-A  rt  f^ntt^l 


It.  AirtouTM  e<  Payment  (c^eci  »U  that  tpplyK 

i  _^___^__^___         O  actual       O  planned 


tt  Form  ol  Payment  (chtck  »tt  thtt  »pp>yt 
O    a.  cash 
a    b.  In-luf»d.  apedfy:  ruiure  ______ 

*alue   


13.  Type  of  Payment  (c^tec*  M  that  appfyf. 

O  a-  retairter 

O  b.  one-time  fee 

O  t-  conwnitaion 

O  d.  contingent  fee 

O  c.  deferred 

O  f.  other;  specify:  ^^_^_____ 


M.  trief  Deacription  of  Service*  Performed  or  to  be  PeHormcd  and  Date<*J  of  Service.  bKhidir^  officcr^aJ.  wnployee<*X 
•r  MemberU)  contacted,  lor  Payment  Indicated  in  Mem  1t( 


<inn»  Co.teN.t6i  itm^M  tHU^  Hmm€,n^ 


1%.  Continuation  SbcctU)  SF4U«A  altadMd:        O  Ye* 


Onto 


■»—»mi  NMI4 

*1  UIX  «U1 


•••m  b  •  smM  aenHWU 


»!*»«»  itoM  vl 


■  •** 


t^tmm^tmt 


Hfnatiai 

frinl 
TWe 


Oalr. 


•^TiiSPliiiiE^iiJ^^S 


•*»-'i; 
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iNsnucnoNS  for  coMPimoN  of  sf<ui,  dkclosuke  of  lobbying  activtties 


1W>  disdocure  fomt  than  b«  completed  by  0«c  repfUng  errtfty,  wAtcther  nibawardee  or  pHmc  Fcderi)  ivdpienL  at  the 
Mtijiion  or  receipt  of  •  oovcfed  Fedetal  actfon.  or  •  material  (i\»n§it  to  a  p»ev<oyi  filing  p<ifiMaiit  to  Mt  31  U^C 
■Ktion  US2.  The  filing  of  a  fe«m  <•  required  for  cadt  payment  or  acrcement  to  make  payment  to  any  lobhyir\g  entity  for 
himriririi  or  anempting  I*  fwUmiict  an  offker  or  trnploree  of  any  afency,  a  Member  of  Congress,  an  officer  or 
tmptoyee  of  Congress,  or  an  smpfoin  of  a  Member  of  Congress  iii  corwtcction  «vf#«  a  covered  Federal  action.  IHe  The 
]^UX*A  Continuabon  Sheet  far  adoiliooil  information  if  the  space  a«  the  form  h  Inadequate  Complete  all  items  that 
^ply  (or  both  the  InttiaJ  filing  and  matenal  change  report  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  infomutiort. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC39 

Endangered  and  Threatened  Wildlife 
and  Plants;  Emergency  Rule  to  List  the 
Pacific  Pocl(et  Mouse  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Emergency  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  exercises  its 
emergency  authority  to  determine  the 
Pacific  pocket  mouse  {Pemgnathus 
longimembris  pacificus)  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Prior  to  1993.  this 
species  had  not  been  observed  in  over 
20  years.  The  Pacific  pocket  mouse  was 
rediscovered  on  the  Dana  Point 
Headlands,  Orange  County,  California, 
during  July  1993.  No  more  than  39 
individuals  are  known  to  exist  despite 
relatively  intensive,  recent  surveys  in  all 
of  the  remaining,  undisturbed  locales 
where  the  species  historically  occurred. 

The  only  Known  existing  Pacific 
pocket  mouse  population  is  imminently 
threatened  by  a  land  development 
project  and  depredation  by  feral  and/or 
domestic  cats.  Because  of  the  need  to 
make  Federal  funding,  protection,  and 
other  measures  immediately  available  to 
protect  this  si>ecies  and  its  habitat,  the 
Service  finds  that  an  emergency  rule 
action  is  justified.  This  emergency  rule 
provides  Federal  protection  pursuant  to 
the  Act  for  this  species  for  a  period  of 
240  days.  A  proposed  rule  to  list  the 
Pacific  pocket  mouse  as  endangered  is 
published  concurrently  with  this 
emergency  rule  in  this  same  Federal 
Register  separate  p>art. 
DATES:  This  emergency  rule  it  effective 
on  January  31, 1994,  and  exptres  on 
September  28,  1994. 
AOOACSSEt:  The  complete  file  for  this 
rule  is  available  for  inspection  by 
appointment  dxuing  normal  business 
hours  at  the  Carlsbad  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  2730  Loker 
Avenue  West.  Carlsbad.  California 
92008. 

f OA  fURTMCn  MrORMATKM  CONTACT:  Gail 
Kobetich,  Field  Supervisor,  Carlsbad 
Field  Office,  at  the  above  address 
(telephone  619  431-9440;  facsimile  610 
431-9624). 

•U»Pt£MCNTAItV  MfOmiATlON: 

Background 

The  Pacific  pocket  mouse 
(Perognot/ius  longimembris  padficus)  is 


1  of  19  recognized  subspecies  of  the 
little  pocket  mouse  {Perognathus 
longimembris)  (Hall  1981),  a  species 
that  is  widely  distributed  throughout 
arid  regions  of  the  western  United  States 
and  northwestern  Mexico.  It  is  the 
smallest  member  of  the  family 
Heteromyidae,  which  consists  of  spiny 
pocket  mice  [Heteromys  and  Liomys), 
pocket  mice  {Perognathus  and   . 
Cbaetodipus),  kangaroo  rats 
[Dipodomys],  and  kangaroo  mice 
(Microdipodops).  Virtually  all  members 
of  this  family  are  nocturnal, 
granivorous,  and  have  external,  deep, 
fur-lined  cheek  pouches  (Ingles  1965;  P. 
Brylski.  consulting  mammalogist.  pers. 
comm..  1993). 

The  little  pocket  mouse  is  about  110 
to  148  millimeters  (mm)  (4.3  to  6  inches 
(in))  long  from  nose  to  tip  of  tail.  Its 
body  pelage  is  spineless,  bristle-free, 
and  predominately  brown,  pinkish  buff, 
or  ochraceous  buff  above  and  light 
brown,  pale  tawny,  buff,  or  whitish 
below.  Two  small  patches  of  lighter 
hairs  typically  exist  at  the  base  of  the 
ear.  The  tail  can  be  either  distinctly  or 
indistinctly  bicolored.  The  soles  of  the 
hind  feet  are  hairy  (Hall  1981). 

The  Pacific  pocket  mouse  is  the 
smallest  sulwpecies  of  the  little  pocket 
mouse,  ranging  from  about  110  to  126 
mm  (4.3  to  4.9  in)  long  from  nose  to  tip 
of  tail.  The  tail,  hind  foot,  and  skull 
lengths  and  the  size  of  skull  structures 
are  also  the  smallest  of  all  little  pocket 
mouse  subspecies. 

The  Los  Angeles  pocket  mouse 
[Perognathus  longimembris  brevinasus), 
which  occurs  mostly  northeast  of  and 
more  Interior  than  the  Pacific  pocket 
mouse,  is  the  only  other  subspecies  of 
little  pocket  mouse  In  cismontane 
southern  California,  is  125  to  145  mm 
(4.9  to  5.7  in)  in  total  leneth,  and  has  a 
longer  tail,  hind  foot,  and  skull  than  the 
Pacific  pocket  mouse.  The  nasal  bones 
in  the  skull  of  the  Los  Angeles  pocket 
mouse  are  also  considerably  larger  than 
those  of  the  Pacific  pocket  mouse  (Huey 
1939). 

The  Pacific  pocket  mouse  was 
originally  described  by  Meams  (1898)  as 
a  distinct  species.  Perognathus 
pacificus.  based  on  the  type  specimen 
from  San  Diego  County,  California,  von 
Bloeker  (I931ai>)  later  recognized  the 
Pacific  pocket  mouse  as  a  distinct 
species,  but  subsequently  concluded 
that  the  morphology  of  P.  pacificus  was 
not  sufficiently  distinct  fiwn  P. 
longimembris  to  maintain  the  Pacific 
pocket  mouse  as  a  distinct  species,  von 
Bloeker  reduced  P.  pacificus  to  P. 
longimembris  pacificus.  von  Bloeker 
also  described  a  second  coastal 
subspecies,  P.  longimembris  cantwelli. 
from  El  Segundo  in  Los  Angeles  County. 


California  (von  Bloeker  1932).  After  an 
analysis  of  331  specimens  of  the  httle 
pocket  mouse,  Huey  (1939)  recognized 
P.  I.  pacificus  to  include  the  two 
subspecies  described  by  von  Blocker 
(1932). 

Although  a  taxonomic  review  of  P. 
longimembris  may  be  appropriate, 
Williams  [in  lift..  1993)  indicated  that 
"the  Pacific  pocket  mouse  Is  distinct." 

The  Pacific  pocket  mouse  occurs 
within  about  3  kilometers  (km)  (2  miles 
(mi))  of  the  immediate  coast  of  southern 
Cahfomia  from  Marina  del  Key  and  El 
Segundo  in  Los  Angeles  County  south  to 
the  vicinity  of  the  Mexican  border  in 
San  Diego  County  (Hall  1981,  Williams 
1986.  Erickson  1993)  and  below  180 
meters  (m)  (600  feet  (ft))  in  elevation 
(Erickson  1993).  Although  the  range 
map  in  Hall  (1981)  suggests  that  the 
range  of  the  Pacific  pocket  mouse  may 
extend  into  northwestern  Baja 
California,  Mexico,  this  subsf>ecies  has 
never  been  recorded  outside  of 
California  (Erickson  1993). 

The  Pacific  pocket  mouse  occurs  on 
fine-grain,  sandy  substrates  in  the 
immediate  vicinity  of  the  Pacific  Ocean 
(Meams  1898,  von  Bloeker  1931a, 
Grinnell  1933,  Bailey  1939).  The  Pacific 
pocket  mouse  inhabits  coastal  strand, 
coastal  dunes,  river  alluvium,  and 
coastal  sage  scrub  growing  on  marine 
terraces  (Grinnell  1933,  Meserve  1972. 
Erickson  1993).  Brylski  (1993)  detected 
the  only  known  extant  population  on 
the  Dana  Point  Headlands  on  loose  sand 
substrates  in  a  coastal  sage  scrub 
community  dominated  by  California 
buckwheat  [Eriogonum  fasiculatum) 
and  California  sage  [Artemisia 
caiifomica). 

The  Pacific  pocket  mouse  is  likely 
facultatively  or  partially  fossorial, 
relatively  sedentary,  and  able  to  become 
torpid,  estivate.  or  hibernate  in  response 
to  adverse  environmental  conditions 
(Ingles  1965.  Vaughan  1978.  Zeineret 
aJ.  1990). 

While  active  above  ground,  little 
pocket  mice  have  ranged  up  to  320  m 
(1.000  ft)  from  their  burrows  in  a  24- 
hour  period  (Burt  artd  Grossenheider 
1976).  Little  pocket  mouse  home  ranges 
vary  in  size  from  0.12  to  0.56  hectares 
(0.30  to  1.4  acres),  and  populations 
range  in  density  from  1  to  5.5 
individuals  per  hectare  (0.4  to  2.2 
individuals  per  acre)  (Chew  and 
Butterworth  1964). 

Pacific  pocket  mice  primarily  eat  the 
seeds  of  grasses  and  forbs.  but 
occasionally  eat  leafy  material  and  soll- 
dv^lling  insects  (von  Bloeker  1931a: 
Meserve  1976a;  Jameson  and  Peeters 
1988;  P.  Brylski.  pers.  comm..  1993). 

The  little  pocket  mouse  has  a  high 
metabolic  rate  (Bartholomew  and  Cade 
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1957),  continually  needs  food  supplies 
while  active,  and  loses  heat  rapidly.  It 
has  limited  capacity  to  store  food.  Little 
pocket  mice  may  stay  in  their  burrows 
continuously  for  up  to  5  months  in 
winter,  alternating  between  periods  of 
dormancy  and  feeding  on  stored  seeds 
or  hibernation  in  winter  under  adverse 
conditions  (Bartholomew  and  Cade 
1957,  Ingles  1965,  Kenagy  1973, 
Whitaker  1980). 

Little  pocket  mice  live  up  to  7.5  years 
in  captivity  and  3  to  5  years  in  the  wild 
(Burt  and  Grossenheider  1976,  Whitaker 
1980).  Pregnant  and  lactating  females 
have  been  found  from  April  through 
June,  and  immatures  have  been  reported 
from  June  through  September  (Erickson 
1993).  Burt  and  Grossenheider  (1976) 
previously  reported  that  the  little  pocket 
mouse  produces  one  or  two  litters 
(ranging  in  size  from  three  to  seven 
young)  in  a  year. 

The  Pacific  pocket  mouse  is 
historically  known  from  eight 
populations.  Approximately  80  percent 
of  all  Pacific  pocket  mouse  records  are 
from  1931  or  1932  (Erickson  1993).  The 
following  summarizes  the  historical 
distribution  of  the  Pacific  pocket  mouse 
by  county: 

Los  Angeles  County.  The  Pacific 
pocket  mouse  historically  was  detected 
in  three  areas:  Marina  del  Rey/El 
Segundo.  Wilmington,  and  Clifton.  No 
records  of  the  Pacific  pocket  mouse 
exist  in  Los  Angeles  County  since  1938 
(P.  Brylski,  in  lift..  1993;  D.  Erickson, 
consulting  biologist,  in  litt.,  1993; 
Erickson  1993). 

Orange  County.  The  Pacific  pocket 
mouse  has  been  found  at  two  locales  in 
Orange  County:  Dana  Point  and  the  San 
Joaquin  Hills.  The  species  was  found  on 
"Spyglass  Hill"  in  the  San  Joaquin  Hills 
from  1968  to  1971  (Erickson  1993).  G.G. 
Cantwell  previously  collected  10 
specimens  at  the  Dana  Point  Headlands 
in  1932. 

San  Diego  County.  The  Pacific  pocket 
mouse  has  been  detected  at  three 
general  locales  in  San  Diego  County:  the 
San  Onofre  area,  Santa  Margarita  River 
Estuary,  and  the  lower  Tijuana  River 
Valley.  Another  report  of  a  single  Pacific 
pocket  mouse  in  suitable  habitat  from 
Lux  Canyon.  Encinitas,  in  June  1989  is 
now  considered  probable  by  the 
observer  (Erickson  1993). 

The  only  known  extant  population  of 
the  Pacific  pocket  mouse  was 
rediscovered  in  July  1993  on  the  Dana 
Point  Headlands  in  Orange  County, 
California.  Between  25  to  39  individual 
Pacific  pocket  mice  were  detected 
during  trapping  surveys  conducted  into 
August  1993  (Brylski  1993).  This  was 
the  first  time  the  Pacific  pocket  mouse 
had  been  collected  at  this  site  since 


1971  (Erickson  1993).  Numerous  small- 
mammal  survey  and  trapping  efforts 
within  its  historical  range  (D.  Erickson, 
in  litt..  1993;  Erickson  1993)  have  failed 
to  locate  any  additional  populations. 
The  remaining  site  is  imminently 
threatened  by  a  development  that  is 
expected  to  receive  final  approval  in  the 
very  near  future. 

Previous  Federal  Action 

The  Pacific  pocket  mouse  was 
designated  by  the  Service  as  a  category 
2  candidate  species  for  Federal  listing  as 
endangered  or  threatened  in  1985  (50 
FR  37966).  It  was  retained  in  this 
category  in  subsequent  notices  of  review 
published  by  the  Service  in  the  Federal 
Register  in  1989  and  1991  (54  FR  554 
and  56  FR  58804.  respectively). 
Category  2  comprises  taxa  for  which 
information  now  in  the  possession  of 
the  Service  indicates  that  proposing  to 
list  as  endangered  or  threatened  is 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  proposed 
rules.  The  Service  made  the 
determination  to  list  this  species  on  the 
basis  of  new  information  received  in 
1993  that  resulted  in  the  elevation  of  the 
Pacific  pocket  mouse  to  category  1 
status.  Category  1  comprises  taxa  for 
which  the  Service  has  on  file  sufficient 
information  to  support  proposals  for 
endangered  or  threatened  status. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Pacific  pocket  mouse  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Pacific  pocket 
mouse  (Perbgnathus  longimembris 
pacificus)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
AUhough  originally  known  from  eight 
locales,  the  Pacific  pocket  mouse  now 
occurs  in  one  site  on  the  Dana  Point 
Headlands  of  Dana  Point  in  Orange 
County.  Although  the  Dana  Point 
Headlands  have  remained  relatively 
unchanged  since  the  Pacific  pocket 
mouse  was  first  detected  at  this  locale, 
a  land  development  project  has  been 
approved  by  the  Planning  Commission, 


with  final  approval  anticipated  in  early 
1994.  This  proposed  residential  and 
hotel  complex  project  would  result  in 
the  removal  of  3.65  acres  of  the  3.75 
acres  of  habitat  that  Brylski  (1993) 
identified  as  being  occupied  by  Pacific 
pocket  mice  (EDAW  1993b).  Grading 
that  would  destroy  the  only  known 
Pacific  pocket  mouse  population  may 
proceed  upon  final  approval  of  the 
proposed  project.  This  site  is  also 
threatened  by  fuel  modification  for  fire 
protection. 

In  Los  Angeles  County,  two  of  the 
three  historic  locales  for  the  Pacific 
pocket  mouse  (Clifton  and  Wilmington) 
have  been  developed,  and  the  third 
(Marina  del  Rey/El  Segundo)  has  been 
substantially  altered  since  the  species 
was  last  detected  there.  Recent  surveys 
have  been  unsuccessful  in  relocating  the 
species  in  the  vicinity  of  Marina  del  Rey 
or  El  Segundo.  The  Hyperion  area, 
which  formerly  contained  relatively 
large  expanses  of  coastal  strand  and 
wetland  habitats,  has  been  extensively 
developed. 

In  Orange  County,  the  development  of 
the  Spyglass  Hill  area  began  in  1972. 
This  development  resulted  in  the 
destruction  of  the  formerly  occupied 
habitat  at  that  site. 

Although  portions  of  the  San  Onofre 
area  and  the  Santa  Margarita  River 
mouth  in  San  Diego  County  remain 
relatively  imdisturbed.  recent  survey 
and  small  mammal  trapping  efforts  at 
these  locations  failed  to  detect  the 
presence  of  the  Pacific  pocket  mouse  (P. 
Br>'lski.  pers.  comm..  1993;  R.  Erickson. 
in  litt.,  1993;  Erickson  1993;  R.  Zembal, 
U.S.  Fish  and  Wildlife  Service,  pers. 
comm..  1993).  During  the  1930s,  Camp 
Pendleton  Marine  Corps  Base  did  not 
exist  and  the  city  of  Oceanside  was 
immediately  adjacent  to  the  Santa 
Margarita  River  estuary.  Much  of  the 
southern  half  of  the  Santa  Margarita 
River  estuary  was  destroyed  in  the  early 
1940s  during  the  establishment  of  Camp 
Pendleton  Marine  Corps  Base  and  the 
related  construction  of  a  boat  basin  and 
harbor  facilities.  In  addition,  the 
Oceanside  area  has  been  extensively 
developed  since  the  Pacific  pocket 
mouse  was  last  recorded  there  in  1931, 
and  little,  if  any,  suitable  habitat 
remains  at  that  location. 

Although  the  lower  Tijuana  River 
Valley  evidently  supported  a  relatively 
large  population  of  the  Pacific  pocket 
mouse  in  the  early  1930s,  this  area  has 
been  substantially  altered  and  currently 
provides  little,  if  any,  suitable  habitat. 
Recent  trapping  efforts  have  failed  to 
detect  the  Pacific  pocket  mouse  at  this 
location  (Taylor  and  Tiszler  1991;  R.T. 
Miller,  pers.  comm.  to  Erick.son.  1993). 
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Another  potential  site  for  the  Pacific 
pocliet  mouse  is  Lux  Canyon  in 
Encinitas,  San  Diego  County,  where  an 
unverified  sighting  occurred  in  1989. 
However,  the  majority  of  Lux  Canyon 
has  already  been  converted  to  urban 
development  and  agriculture.  The 
remaining  habitat  in  Lux  Canyon  is 
highly  fragmented  and  subject  to 
additional  urban  development  (F. 
Roberts,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.,  1993). 

Opportunities  to  find  additional 
populations  of  the  Pacific  pocket  mouse 
are  limited.  Less  than  400  hectares 
(1.000  acres)  of  about  28,000  hectares 
(70,000  acres)  (1  percent)  encompassing 
die  range  of  the  Pacific  pocket  mouse  in 
Los  Angeles  County  are  undeveloped 
(U.S.  Fish  and  Wildlife  Service, 
unpublished  data.  1993).  About  17,600 
hectares  (44,000  acres)  of  approximately 
21,600  hectares  (54,000  acres)  (81 
percent)  encompassing  the  range  of  the 
Pacific  pocket  mouse  in  Orange  Cotinty 
has  been  converted  to  urban  uses  (U.S. 
Fish  and  Wildlife  Service,  unpublished 
data,  1993).  Land  use  patterns  in  coastal 
San  Diego  County  are  similar. 
Oberbauer  and  Vanderwier  (1991) 
reported  that  72  percent  of  coastal  sage 
scrub,  94  percent  of  native  grasslands, 
88  percent  of  coastal  mixed  chaparral, 
88  percent  of  coastal  sah  marsh,  100 
percent  of  coastal  strand,  and  92  percent 
of  maritime  sage  scrub  habitats  in  San 
Ehego  Coimty  had  been  converted  to 
urban  and  agricultiiral  uses  by  1988. 

An  additional  16  hectares  (41  acres)  of 
suitable  habitat  for  the  Pacific  pocket 
mouse  occurs  on  the  Dana  Point 
Headlands.  Hov>rever,  13  hectares  (32 
acres)  of  this  habitat  would  be 
eliminated  by  the  same  project  that 
threatens  the  only  known  occupied 
habitat  (EDAW  1993b).  Additional 
potential  habitat  occurs  on  Pelican  Hill 
in  the  San  Joaquin  Hills  and  along  the 
coastal  bluffs  in  Crystal  Cove  State  Park. 
Over  50  percent  of  the  Pelican  Hill  site 
was  graded  in  March  1993  with  the 
remainder  approved  for  development  (F. 
Roberts,  p>ers.  comm..  1993). 

Within  the  remaining  undeveloped 
range  of  the  Pacific  pocket  mouse,  areas 
that  contain  suitable  habitat  for  the 
species  represent  less  than  10  percent  of 
tharemaining  habitat.  This  is 
exemplified  by  the  situation  in  Orange 
County,  where  identified  suitable 
habitat  for  the  Pacific  pocket  mouse  is 
restricted  to  less  than  60  hectares  (150 
acres)  (F.  Roberts,  pers.  comm.,  1993). 

B.  OverutUization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  applicable. 

C.  Disease  or  predation.  Disease  is  not 
known  to  be  a  factor  affecting  this 
species  at  this  time. 


The  proliferation  of  non-native 
populations  of  the  red  fox  ( Vulpes 
wipes)  in  coastal  southern  California  is 
well  documented  (Lewis  et  al.  1993). 
Erickson  (1993)  has  speculated  that  the 
red  fox  "may  have  hastened  the  demise 
of  the  Pacific  pocket  mouse  in  the  El 
Segundo  area,"  where  the  species 
apparently  was  well-represented 
historically. 

Feral  and  domestic  cats  are  known  to 
be  predators  of  native  rodents  (Hubbs 
1951,  George  1974).  Pearson  (1964) 
concluded  that  the  removal  of  4,200 
mice  from  8  14  hectare  (35  acre)  test  plot 
was  accomplished  largely  by  6  cats  over 
an  8-month  period.  Feral  and/or 
domestic  cats  are  threatening  the  only 
known  population  of  the  Pacific  pocket 
mouse.  A  resident  living  immediately 
adjacent  to  the  only  known  population 
has  reported  that  domestic  cats  had 
recently  and  repeatedly  brought  home  a 
number  of  "tiny  gray  mice"  (P.  Brylski, 
in  litt.,  1993).  Of  all  rodent  captures  at 
Dana  Point  Headlands  reported  by 
Brylski  (1993),  81  percent  were  Pacific 
pocket  mice. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing 
regulatory  mechanisms  that  may 
provide  some  protection  for  the  Pacific 
pocket  mouse  include:  (1)  The  Federal 
Endangered  Species  Act  (Act)  in  those 
cases  where  the  f)ocket  mouse  occurs  in 
habitat  occupied  by  a  listed  species;  (2) 
the  California  Natural  Community 
Conservation  Planning  Program;  (3)  the 
Cahfomia  Environmental  Quality  Act; 

(4)  land  acquisition  and  management  by 
Federal,  State,  or  local  agencies  or  by 
private  groups  and  organizations;  and 

(5)  local  laws  and  regulations. 

The  Pacific  pocket  mouse  is  currently 
classified  as  a  candidate  for  Federal 
listing  under  the  Act  and  as  a  Species 
of  Special  Concern  "Of  Highest 
Priority"  by  the  California  Department 
of  Fish  and  Game  (Department). 
However,  Federal  candidate  species  and 
Department  Species  of  Special  Concern 
have  no  local  status  and  are  afforded  no 
protection  under  the  Federal  or 
California  Endangered  Species  Acts. 

The  only  known  population  of  the 
Pacific  pocket  mouse  is  found  in 
conjunction  with  a  population  of  coastal 
California  gnatcatchers  on  the  Dana 
Point  Headlands  (Brylski  1993;  EDAW 
1993a,b).  The  coastal  California 
gnatcatcher's  status  as  a  threatened 
species  gives  it  protection  under  the 
Act.  However,  the  legal  authority  to 
protect  the  gnatcatcher  does  not  extend 
to  candidate  species. 

Under  provisions  under  section  10(a) 
of  the  Act,  the  Service  may  permit  the 
incidental  "take"  of  the  gnatcatcher 
during  the  course  of  an  otherwise  legal 


activity  as  long  as  the  likelihood  of  that 
species'  survival  and  recovery  in  the 
wild  is  not  precluded.  If  the  Service 
authorized  take  of  the  gnatcatcher  at  the 
Dana  Point  Headlands  pursuant  to 
section  10(a),  the  permitted  activities 
could  result  in  the  extinction  of  the 
Pacific  pocket  mouse. 

In  1991,  the  State  of  California 
established  the  Natural  Communities 
Conservation  Planning  Program  to 
address  the  conservation  needs  of 
natural  ecosystems  throughout  the  State. 
The  initial  focus  of  that  program  is  the 
coastal  sage  scrub  community  occupied, 
in  part,  by  the  Pacific  pocket  mouse.  At 
the  present  time,  no  plans  have  been 
completed  or  implemented,  and  no 
protection  is  currently  proposed  to 
prevent  or  reduce  impacts  to  3.65  of  the 
3.75  acres  of  occupied  habitat  on  the 
Dana  Point  Headlands  that  are  proposed 
for  development. 

In  many  cases,  land-use  planning 
decisions  are  made  on  the  basis  of 
environmental  review  doomients 
prepared  in  accordance  with  the 
California  Environmental  Quality  Act 
(CEQA)  or  the  National  Environmental 
Policy  Act.  These  Acts  have  not 
adequately  protected  Pacific  pocket 
mouse  habitat. 

A  relocation  program  proposed  to 
mitigate  impacts  to  the  Pacific  f)ocket 
mouse  on  the  Dana  Point  Headlands 
(EDAW  1993b)  has  not  been  fully 
defined  or  developed  and  must  be 
considered  highly  experimental.  As  part 
of  this  proposed  mitigation  program, 
"the  Pacific  pocket  mouse  will  be 
relocated  to  suitable  on-site  or  on^-site 
locations  that  are  or  will  be  preserved  as 
suitable  habitat"  (EDAW  1993b).  EDAW 
(1993b)  has  concluded  that  the 
"implementation  of  this  mitigation  will 
not  reduce  impacts  to  this  species  to  a 
level  of  insignificance."  The  program 
proposed  in  the  Dana  Point  Headlands 
to  control  domestic  cat  predation  is  also 
inadequate. 

E.  Ckher  natural  or  man-made  factors 
affecting  its  continued  existence.  This 
species  is  highly  susceptible  to 
extinction  as  a  result  of  stochastic 
environmental  or  demographic  causes 
because  the  remaining  animals  are 
found  in  one  location. 

The  Service  has  determined  that 
listing  as  endangered  is  appropriate 
because  the  remaining  location  is 
imminently  threatened  by  urban 
development. 

Reasons  for  Emergency  Determination 

Under  section  4(b)(7)  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.Q  1531  et  seq.]  and  50  CFR  424.20. 
the  Secretary  may  determine  a  species 
to  be  endangered  or  threatened  by  an 
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emergency  rule  that  shall  cease  240  days 
following  publication  in  the  Federal 
Register.  The  reasons  why  this  rule  is 
necessary  are  discussed  below.  If  at  any 
time  after  this  rule  has  been  published 
the  Secretary  determines  that 
substantial  evidence  does  not  exist  to 
warrant  such  a  rule,  it  shall  be 
withdrawn. 

Of  the  eight  known  sites  historically 
occupied  by  the  species,  all  but  two 
have  been  developed  or  signiHcantly 
altered  through  human  activities. 
Suitable  habitat  remains  in  the  Marina 
del  Rey/El  Segundo  portion  of  Los 
Angeles  County;  however,  efforts  to  find 
the  animal  in  this  area  have  not  been 
successful.  One  other  site  at  San  Onofre 
in  San  Diego  County  still  retains 
suitable  habitat.  However,  the  Pacific 
pocket  mouse  was  never  common  at  this 
site,  and  recent  surveys  have  not  located 
any  individuals. 

The  only  remaining  population 
(containing  no  more  than  39  animals)  of 
the  Pacific  pocket  mouse  occurs  on  the 
Dana  Point  Headlands  of  Dana  Point, 
California.  As  discussed  under  factors 
A,  C,  and  D  in  the  Summary  of  Factors 
Affecting  the  Species  section  above,  an 
emergency  posing  a  significant  risk  to 
the  well-being  and  continued  survival  of 
the  Pacific  pocket  mouse  exists  as  the 
result  of  the  imminent,  proposed 
destruction  of  3.65  of  the  3.75  acres  of 
occupied  habitat  (Brylski  1993;  EDAW 
1993a,b).  The  Pacific  pocket  mouse  is 
also  imminently  threatened  at  this 
location  by  feral  and/or  domestic  cat 
depredation. 

For  these  reasons,  the  Service  finds 
that  the  Pacific  pocket  mouse  is  in 
imminent  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  and  warrants  immediate 
protection  under  the  Act. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3(5)(A)  of  the  Act,  means:  (i)  The 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species,  and  (II)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

Section  4(a)(3)  of  tne  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service's 


regulations  (50  CFR  424.12(a)(1))  state 
that  a  designation  of  critical  habitat  is 
not  prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  at  this 
time  for  the  Pacific  pocket  mouse.  The 
only  known  population  of  this  species 
is  found  on  private  lands  where  Federal 
jurisdiction  or  involvement  in  land-use 
activities  is  not  expected.  Therefore,  the 
designation  of  critical  habitat  within  the 
existing  range  of  the  Pacific  pocket 
mouse  would  not  appreciably  benefit 
the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition,  cooperation 
with  the  States,  and  requires  that 
recovery  actions  be  carried  out  for  all 
listed  species.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  Service  does  not  expect 


to  receive  requests  for  consultation  from 
other  Federal  agencies  with  respect  to 
this  species  because  no  Federal 
involvement  is  expected  for  activities 
occurring  within  habitat  currently 
occupied  by  the  Pacific  pocket  mouse. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
fort'i  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
surv'ival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries 
regarding  same  should  be  addressed  to 
the  U.S.  Fish  and  Wildlife  Service, 
Endangered  Sf)ecies  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (telephone  503/231-6241; 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  foj  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  48244). 

References  Qted 

A  complete  list  of  references  cited 
herein  is  available  upon  request  from 
the  U.S.  Fish  and  Wildlife  Service, 
Carisbad  Field  Office  (see  ADDRESSES 
section). 
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The  primary  authors  of  this 
emergency  rule  are  Loren  R.  Hays  and 
Fred  M.  Roberts.  Jr..  U.S.  Fish  and 
Wildlife  Service.  Carlsbad  Field  Office 
(see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Species 


Common  name 


Scientific  name 


Regulation  Promulgation 

Accordingly,  effective  from  January 
31.  1994  until  September  28.  1994,  part 
17.  subchapter  B  of  chapter  I.  title  50  of 
the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following  in  alphabetical  order  under 
"MAMMALS,"  to  the  Ust  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

§17.11    Endangered  and  threatened 
wildlife. 

•        •        •        •        • 

(h)*  •  • 


Histofic  range 


Vertetxate  popu- 
lation wtiere  endan- 
gered Of  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Mammals 


Mouse,  Pacific  pock- 
et 


Perognathus 
longimembris 
paaficus. 


U.S.A.  (CA) Entire  E 


526 


NA 


NA 


Dated:  January  28, 1994. 
MoUie  H.  Beattie. 

Director.  U.S.  Fish  and  Wildlife  Service. 
IFR  Doc.  94-2463  Filed  1-31-94;  3:57  pm| 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  10ia-AC39 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  to  List  the 
Pacific  Pocket  Mouse  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  make  the 
prosisions  of  the  emergency  rule  listing 
the  Pacific  pocket  mouse  {Pemgnathus 
longimembris  pacificus)  as  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  permanent.  Although  a 
minimum  of  8  populations  of  the  Pacific 
pocket  mouse  encompassing  29  sites 
from  Los  Angeles  County  south  to  San 
Diego  County  formerly  occurred,  the 
only  knowTi  extant  population  occurs  on 
the  Dana  Point  Headlands  in  Orange 
County.  California.  Depredation  by  feral 
and/or  domestic  cats  and  a  proposed 
development  threaten  the  continued 
existence  of  the  remaining  population. 
Additional  data  and  information,  which 
may  assist  the  Service  in  making  a  final 
decision  on  this  proposed  action,  is 
solicited  on  the  status  of  this  species. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  4. 
1994.  The  Service  intends  to  hold  a 
public  hearing  on  this  proposal  and  will 
soon  announce  the  date.  time,  and 
location  in  the  Federal  Register. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be 
submitted  to  the  Field  Supen-isor.  U.S 
Fish  and  Wildlife  Service.  Carlsbad 
Field  Office.  2730  Loker  Avenue  West. 
Carlsbad,  California  92008.  Comments 
and  materials  received  will  be  available 
for  public  inspection  by  appointment 
during  normal  business  hours  at  the 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Kobetich,  Field  Supervisor.  Carlsbad 


Field  OfTice.  at  the  address  listed  above 
(telephone  619/431-9440). 

SUPPtEMENTARY  INFORMATION: 

Background 

For  a  thorough  discussion  of 
biological  information,  previous  Federal 
action,  a  summary  of  the  factors 
affecting  the  species,  the  reasons  why 
critical  habitat  is  not  being  proposed, 
and  conservation  measures  available  to 
listed  and  proposed  species,  consult  the 
emergency  rule  on  the  Pacific  pocket 
mouse  published  in  this  same  Federal 
Register  separate  part. 

Public  Comments  Solicited 

The  Ser\  ice  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof]  to  this  species: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  pro(>osal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

Tne  Endangered  Species  Act  requires 
that  a  public  hearing  be  held  if 
requested  within  45  da>'s  of  the  date  of 
publication  of  a  proposed  rule.  As 
indicated  under  the  DATES  section  of 


this  proposed  rule,  the  Service  intends 
to  hold  a  public  hearing  on  this 
proposal  and  will  soon  announce  the 
date.  time,  and  location  in  the  Federal 
Register. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  (4)(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Author 

The  primary  author  of  this  proposed 
rule  is  Loren  R.  Hays  of  the  Carlsbad 
Field  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625.  100  Stat.  3500:  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  revising  the 
entry  for  "Mouse,  Pacific  pocket"  under 
"MAMMALS."  in  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

§17.11    Endangered  and  ttweatened 
wildlife. 


(h)  •  •  • 


Species 


Common  name 


Scientific  name 


Histonc  range 


Vertetxate  popu- 
labon  wt>ere  en- 
dangered or 
threatened 


Status      Wr>en  Itsted 


Critical  hat>i- 
tat 


Spectai 
rutes 


Mammals 
Mouse.  Pacific  pocket 


longimemtxts 
paaHcus. 


U.SA  (CA) Entire  E 


526. 


NA 


NA 
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See  Foreign-Trade  Zones  Board 
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technical  corrections,  5315-5316 
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Customs  Service 
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Vessels  in  foreign  and  domestic  trades: 
"Passenger"  defined  for  coastwise  laws;  withdrawn, 
5362-5363 

Defense  Department 

See  Army  Dep>artment 
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North  American  Free  Trade  Agreement  (NAFTA) — 
Buy  American  Act  and  Balance  of  Payments  Program 
waivers.  5335 
NOTICES 

Travel  per  diem  rates,  civilian  personnel;  changes,  5397- 
5403 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
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Ladish  Co.,  Inc.,  et  al..  5388-5389 

Economic  Research  Service 

NOTICES 
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National  Agricultural  Cost  of  Production  Standards 
Review  Board,  5388 
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review,  5403-5404 
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5405 
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Natural  gas  combustion  systems  utilization  technologies; 
research,  develppment.  and  demonstration.  5407- 
5411 

Energy  Efficiency  and  Renev/able  Energy  Office 

P.^OPOocD  ri;l€S 

Ceil  imier  p'oducts;  energy  conservation  program: 
F  ertric  nr.d  hybrid  vehicle  research,  development,  and 

demo;istration  prrg.am:  equivalent  petroleum-based 

fuel  eccr.(j;T>y  mlculalion.  5336-5341 
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Ruurs 
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Vir:;inia,  5327-5329 
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Chio.  5332-5335 
PROPOSED  RULES 
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Envi-onmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  5427 
V.'eekly  receipts,  5427-5428 
Meetings: 
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Export  Administration  Bureau 

NOTiCES 

Meetings: 
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Committee.  53Bfl 

Farm  Credit  Administration 

PROPOSED  RULE5 
Far.n  credit  system: 
Disclosure  to  investors  in  systemwide  afid  consolidated 
bank  debt  obligations,  5341-5356 
NOTICES 
Meetings;  Sunshine  Act.  5482 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 
Jet-,tream,  5359-5361 
Saab,  5361-5352 
Airworthiness  standard.^- 
Spe<jial  conditions — 
Soloy  Dual  Pac  Model  Soloy  Dual  Pac  engines,  535ft- 
5359 
NOTICES 
Civil  penalty  actions;  Administrator's  decisions  and  orders; 

index  availability,  5466-5476 
Meetings: 
Air  traffic  control  (A'lXJ)  services  as  Government 
corporation;  restructuring,  5462-5463 


Organization,  functions,  and  authority  delegations: 
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Passenger  facility  charges;  applications,  etc.: 
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NOTICES 
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Florida,  5429-5430 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  5430 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  5430 
Meetings;  Sunshine  Act,  5482 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
CaUfomia,  5430 

Federal  Energy  Regulatory  Commission 

NOTICES 
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Multitrade  of  Pittsylvania  County,  L.P.,  et  al.,  5411-5413 

Southern  Wholesale  Generators.  Inc..  et  al..  5413-5414 
Environmental  statements;  availability,  etc.: 

Eugene  Water  and  Electric  Board,  5414-5415 

Scott  Paper  Co.,  5415 

South  Carolina  Electric  4  Gas  Co.  et  al.,  5415-5418 

Whitehead,  Debra,  5416 

White  Mountain  Hydroelectric  Co..  5416 
Hydroelectric  applications.  5416-5420 
Natural  gas  certificate  filings: 
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recommendations;  preliminary  Hndings — 
Oklahoma  Corporation  Commission,  5422 
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Gas  Transport,  Inc.,  5423 

Hill  Transportation  Co.,  Inc.,  5423 

Kern  River  Gas  Transmission  Co.,  5423-5424 

Louisiana-Nevada  Transit  Co.,  5424 

Maine  Yankee  Atomic  Power  Co.,  5424 

Midwestern  Gas  Transmission  Co.,  5424-5425 

Mi.ssissippi  River  Transmission  Corp.,  5425 

New  York  State  Electric  &  Gas  Corp.,  5425 

Tennps,>ee  Gas  Pipeline  Co.,  5425-5426  » 

Texas  Gas  Transmission  Corp.,  5426 
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Federal  Highway  Administration 

PROPOSED  RULES 
Motor  carrier  sflfety  standards: 
Hearing  deficiencies;  waivers,  5376-5377 
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NOTICES 

Environmental  statements;  notice  of  intent: 
Alameda  and  Santa  Clara  Counties,  CA,  5477 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  5482-5483 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  tiireatened  species: 

Ben  Lomond  spineflower,  etc.  (four  Califomian  plants), 
5499-5511 

Tidewater  goby.  5494-5498 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Callippe  silverspot  butterfly,  etc..  5377-5384 
tK>TICES 
Environmental  statements;  availability,  etc.: 

Incidental  take  permits — 
Clarke  County  et  al.,  NV;  desert  tortoise,  5439 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Dimethyl  dicarbonate.  5317-5320 
Organization,  functions,  and  authority  delegations: 
Deputy  Commissioners  et  al.;  service  felloufships,  5317 
Director  et  al.,  Veterinary  Medicine  Center,  5316-5317 
PROPOSED  RULES 
Color  and  food  additives: 
Lead  in  food  and  color  additives  and  GRAS  ingredients; 
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NOTICES 
Human  drugs: 
Albuquerque  Substance  Abuse  Clinic;  narcotic  addiction 
treatment  program;  revocation  of  application  for 
approval.  5430-5432 
Meetings: 
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Tentative  schedule,  5432-5434 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ohio 
Mr.  Coffee,  Inc.;  small  kitchen  appliance/coffeemaker 
manufacturing  plant,  5389-5390 

General  Services  Administration 

RULES 

Acquisition  regulations: 
North  American  Free  Trade  Agreement  (NAFTA) — 
U.S.  and  European  Economic  Community; 

memorandum  of  understanding  on  government 
procurement  and  NAFTA;  correction,  5484 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICES 

Meetings;  advisory  committees: 
February  and  March,  5435-5436 


Housing  and  Urt}an  Development  Department 

RULES 

Lobbying  restrictions: 
Single  family  mortgage  transactions;  threshold  for 
compliance,  5329-5321 
Public  and  Indian  housing: 
Public  and  Indian  housing  projects;  demolition  or 
disposition,  5321 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  5438 
Housing  assistance  payments  (Section  8) — 
Homeless  persons  with  disabilities;  rental  voucher  set- 
aside;  correction,  5484 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Employee  remuneration  in  excess  of  one  million  dollars: 
disallowance  of  deductions;  correction.  5370 

International  Trade  Administration 

NOTICES 
Antidumping: 

Chrome-plated  lug  nuts  from — 
Korea.  5390-5391 

Duty  orders/findings;  revocation,  5391 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  5390 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5482 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

NEBKOTA  Railway,  Inc.,  5443-5444 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co.,  5443 

Justice  Department 

See  Antitrust  Division 
See  Prisons  Bureau 

RULES 

Independent  Counsel  jurisdiction;  Madison  Guaranty 
Savings  &  Loan  Association,  5321-5322 

Lat>or  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Wage  and  Hour  Division 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Unemployment  Compensation  Advisory  Council,  5446 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Dark  Canyon,  NM,  5440 
Survey  plat  filings: 

Montana,  5449-5441 
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Withdrawal  and  reservation  of  lands: 
Nevada;  correction,  5441 
Wyoming,  5441 

National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
5447-5449 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Summer  flounder  fishery,  5384-5385 
NOTICES 

Fishery  product  inspection  and  certification;  fees  and 

charges,  5391-5393 
Permits: 
Marine  mammals,  5393 
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National  ParK  Service 

NOTICES 

Meetings: 
Delaware  and  Lehigh  Navigation  Canal  National  Heritage 

Corridor  Commission,  5442 
Mississippi  River  Coordinating  Commission.  5442 
Upper  Cielaware  Citizens  Advisory  Council,  5442-5443 
White  House  Preservation  Committee,  5443 

National  Science  Foundation 

NOTICES 
Meetings: 
Science  Resources  Studies  Special  Emphasis  Panel,  5449 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Maintenance  inspection  procedure;  workshop,  5449-5450 

Occupational  Safety  and  Healtti  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Canadian  Standards  Association,  5446-5447 

Personnel  Management  Office 

RULES 

Political  activity,  Federal  employees;  1993  Hatch  Act 

Reform  Amendments,  5313-5315 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  5450 

Postal  Service 

RULES 

Organization  and  administration: 
Rewards  amounts  increase  and  money  laundering 

addition  to  list  of  offenses  for  which  rewards  may  be 

paid  for  information,  5326-5327 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Emergency  signaling  devices  and  victim/witness 
notification,  5514 

Public  Healtti  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  5436-5437 


Resolution  Trust  Corporation 

NOTICES 

Residential  units  previously  subject  to  rent  and  securities 
regulations;  disposition;  policy  statement,  5450-5451 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange,  Inc..  5451-5454 

National  Association  of  Securities  Dealers,  Inc.,  5454- 
5455 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Qiicago  Stock  Exchange,  Inc.,  5455 
Applications,  hearings,  determinations,  etc.: 

ABT  Money  Market  Series,  Inc.,  5456 

Griffin  Funds,  Inc.,  et  al..  5456-5460 

Heber  J.  Grant  &  Co..  5460-5462 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  5437-5438 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
American  Savings,  FSB,  5479 
Bay  Ridge  Federal  Sa\'ings  Bank,  5479 
First  Missouri  Federal  Savings  &  Loan  Association,  5479 
Great  Financial  Federal.  5479-5480 
Landmark  Federal  Savings  Association,  5480 
Lexington  Federal  Savings  Bank.  5480 
Mid-Central  Federal  Savings  Bank,  5480 
Mishawaka  Federal  Savings,  5480 
Permanent  Federal  Savings  Bank,  5480 
Pioneer  Savings  &  Loan  Association.  F.A..  5480 
Rehance  Federal  Savings  Bank.  5481 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  5477-5479 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Hannibal  to  SL  Augustine:  Ancient  Art  from  the  Musee 
du  Louvre,  5481 

Wage  and  Hour  Division 

RULES 

Nonimmigrant  aliens  employed  as  registered  nurses; 
attestations  by  facilities,  5486-5492 
Correction,  5484 
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Separate  Parts  In  This  Issue 

Part  II 

Department  of  Labor,  Employment  and  Training 

Administration,  Wage  and  Hour  EH  vision,  5486-5492 

Part  ill 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
5494-5511 

Part  IV 

Department  of  Justice.  Bureau  of  Prisons,  5514 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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applicabilfty  and  legal  effect,  nrx>st  of  which 
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Federal  Regulations,  which  is  published  urxier 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  733 
RIN  3206-Af78 

Political  Activity  of  Federal  Employees 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations  with  request 

for  comments. 

summary:  The  O^ice  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  concerning  the  political 
activities  of  Federal  employees  to  reflect 
changes  resulting  from  the  Hatch  Act 
Reform  Amendments  of  1993,  which 
President  Clinton  signed  on  October  6, 
1993.  The  scope  of  these  interim 
regulations  is  limited  to  matters 
concerning  exemptions  for  employees 
residing  in  certain  localities,  from  the 
prohibitions  specified  in  the  amended  5 
U.S.C  7323(a)  (2)  and  (3)  on  candidacy 
for  partisan  political  office  and  on 
soliciting,  accepting,  or  receiving 
political  contributions. 
DATES:  Effective  date:  February  3, 1994. 
Comments  must  be  received  on  or 
before  April  4, 1994. 
ADDRESSES:  Send  written  comments  to 
Lorraine  Lewis,  General  Counsel,  Office 
of  Personnel  Management,  room  7355, 
1900  E  Street,  NW..  Washington,  IX: 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jo- Ann  Chabot  or  Gail  Goldberg.  (202) 
606-1700. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  553(b)(3)(B)  of  title  5,  United 
States  Code,  the  Director  finds  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  The 
notice  is  being  waived  because  of  the 
limited  time  in  which  to  issue 
regulations,  and  OPM's  desire  that 
current  partial  exemptions  for  the 
Federally  employed  residents  of 


designated  localities  continue  in  effect 
without  interruption. 

The  Hatch  Act  Reform  Amendments 
of  1993,  Public  Law  103-94,  specifically 
authorize  OPM  to  issue  regulations  on 
the  p>olitical  activities  of  Federal 
employees  with  regard  to  the  matters 
specified  in  5  U.S.C.  7325,  as  amended, 
concerning  Federal  employees' 

[>articipation  in  local  elections  of  certain 
ocalities  in  which  they  reside.  Section 
12(a)  of  the  Reform  Amendments 
provides  that  the  regulatory  authority 
granted  by  the  amended  5  U.S.C.  7325 
shall  take  effect  on  the  d^e  of  the 
enactment  of  the  Amendments. 

The  title  of  Part  733  has  been  changed 
accordingly  to  reflect  that  the  interim 
regulations  concern  the  political  activity 
of  Federal  employees  who  reside  in 
designated  localities.  The  authority 
statement  also  has  been  changed  to 
show  that  OPM's  authority  to  issue 
these  regulations  is  5  U.S.C.  7325,  as 
amended.  Section  733.101  of  the  interim 
regulations  includes  definitions  of 
"employee."  "political  contribution," 
and  "partisan  political  office"  which 
correspond  with  the  definitions  in  the 
Reform  Amendments.  The  definition  of 
"employee"  further  reflects  that 
employees  of  the  United  States  Postal 
Service  and  the  Postal  Rate  Commission 
specifically  are  covered  under  the 
Reform  Amendments. 

The  Reform  Amendments  permit 
active  participation  in  partisan  political 
activities  but  prohibit  employees  from 
seeking  public  office  in  partisan 
elections.  Although  the  Reform 
Amendments  authorize  OPM  to  issue 
regulations  permitting  employees  to  run 
as  partisan  political  candidates  for  local 
office,  section  10  of  the  Amendments 
reflects  the  intent  of  the  Senate  that 
employees  should  not  be  authorized  to 
run  for  a  local  partisan  political  office, 
except  as  expressly  provided  under 
current  law. 

The  Hatch  Act.  at  5  U.S.C.  7327, 
currently  authorizes  OPM  to  prescribe 
regulations  permitting  the  Federally 
employed  residents  of  designated 
localities  to  participate  actively  in  local 
partisan  elections,  and  does  not  require 
employees  to  run  as  independent 
candidates  in  these  elections.  However, 
regulations  promulgated  under  the 
Hatch  Act  included  this  requirement.  In 
view  of  section  10  of  the  Reform 
Amendments,  OPM  believes  that 
candidacy  for  partisan  political  office  in 


local  elections  should  be  limited  to 
independent  candidacies.  Paragraph 
(a)(1)  of  §  733.102  of  the  interim 
regulations  accordingly  permits 
employees  who  reside  in  designated 
localities  to  run  for  partisan  political 
office  in  local  elections,  but  only  as 
independent  candidates. 

Paragraph  (a)(2)  of  §  733.102  permits 
these  employees  to  accept  or  receive 
political  contributions  in  connection 
with  partisan  elections  for  local  public 
office.  In  view  of  the  intent  of  the  Senate 
that  Federal  employees  should  not  be 
permitted  to  solicit  political 
contributions  fit>m  the  general  public, 
OPM  has  prohibited  the  solicitation  of 
political  contributions  from  the  general 
public  in  paragraph  (b).  Paragraph  (c) 
specifies  that  candidacy  for,  and  service 
in,  a  partisan  political  office  shall  not 
result  in  neglect  of,  or  interference  with, 
the  performance  of  the  duties  of  the 
employee  or  create  a  conflict,  or 
apparent  conflict,  of  interest.  Paragraph 
(d)  specifies  the  conditions  under  which 
OPM  may  designate  localities  in  which 
employees  may  participate  more 
actively  in  local  partisan  elections,  and 
also  incorp>orates  the  existing  list  of 
designated  localities. 

Although  the  Reform  Amendments 
permit  most  Federal  employees  to 
participate  actively  in  political 
management  or  in  political  campaigns. 
Federal  employees  in  specified  agencies 
and  offices  are  prohibited  from  such 
participation.  Therefore,  §  733.103  of 
the  interim  regulations  excludes  these 
employees  from  coverage  under  part 
733. 

Finally,  subparts  B  and  C  are  removed 
from  the  part  733  because  they  clearly 
are  outdated.  Subpart  B  concerns 
violations  of  the  Hatch  Act  by  excepted 
service  employees,  and  subpart  C 
applies  the  Hatch  Act's  prohibitions  to 
Postal  Service  employees. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  imjjact  on 
a  substantial  number  of  small  entities 
because  they  relate  to  internal  personnel 
matters  within  the  Federal  Government. 
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List  of  Subjects  in  5  CFR  Part  733 

Political  activities  (Federal 
employees). 

U.S.  Office  of  Personnel  Management. 
LorraiBe  A.  Green, 

Deputy  Director 

Accordingly,  the  Office  of  Personnel 
Management  is  revising  5  CFR  part  733 
to  read  as  follows: 

PART  733— POLITICAL  ACTIVITY— 
FEDERAL  EMPLOYEES  RESIDING  IN 
DESIGNATED  LOCALITIES 

Sec. 

733-101     Definitions. 

733.102  Political  activities  p^nnitted — 
employees  residing  in  de.signated 
localities. 

733.103  E.xclusion  of  employees  in  certain 
agencies  and  offices. 

Authority:  5  U.S.C  7325. 

§733.101     Definitions. 

Li  this  part: 

Employee  means: 

Any  individual  (other  than  the 
President,  the  Vice  President,  or  a 
member  of  the  uniformed  services) 
employed  or  holding  office  in — 

(1)  An  Executive  agency  other  than 
the  General  Accounting  Office; 

(2)  A  position  within  the  competitive 
service  which  is  not  in  an  Executive 
agency; 

(3)  The  government  of  the  District  of 
Columbia,  other  than  the  Mayor  or  a 
member  of  the  City  Council  or  the 
Recorder  of  Deeds;  or 

(4)  The  United  States  Postal  Service  or 
the  Postal  Rale  Commission. 

Partisan  political  office  means  any 
office  for  which  any  candidate  is 
nominated  or  elected  as  representing  a 
party  any  of  whose  candidates  for 
Presidential  elector  received  votes  in  the 
last  preceding  election  at  which 
Presidential  electors  were  selected,  but 
does  not  include  any  office  or  position 
within  a  political  party  or  affiliated 
organization. 

Political  contribution  means  any  gif^, 
subscription,  loan,  advance,  or  deposit 
of  money  or  anvihing  of  value,  made  for 
any  political  purpose.  A  political 
contribution  includes: 

(1)  Any  contract,  promise,  or 
agreement,  express  or  implied,  whether 
or  not  legally  enforceable,  to  make  a 
contribution  for  any  political  purpose; 

(2)  Any  payment  by  any  person,  other 
than  a  candidate  or  a  political  party  or 
affiliated  organization,  of  compensation 
for  the  personal  services  of  another 
person  which  are  rendered  to  any 
candidate  or  political  party  or  affiliated 
organization  without  charge  for  any 
political  purpose:  and 


(3)  The  provision  of  personal  services 
for  any  political  purpose. 

§  733  102    Political  activities  permitted — 
employees  residing  in  designated  localities. 

(a)  Employees  who  reside  in  a 
municipality  or  political  subdivision 
designated  by  OPM  under  paragraph  (d) 
of  this  section  may: 

(1)  Run  as  independent  candidates  for 
election  to  partisan  political  office  in 
elections  for  local  offices  of  tlie 
municipality  or  political  subdivision; 
and 

(2)  Accept  or  receive  political 
contributions  in  connection  with  the 
local  elections  of  the  municipality  or 
political  subdivision. 

(b)  Employees  may  not  solicit 
political  contributions  from  the  general 
public. 

(c)  Candidacy  for,  and  service  in,  a 
partisan  political  office  shall  not  result 
in  neglect  of,  or  interference  with,  the 
performance  of  the  duties  of  the 
emplo>'ee  or  create  a  conflict,  or 
apparent  confict,  of  interest. 

id)  OPM  may  designate  a 
municipahty  or  political  subdivision  in 
Maryland  or  Virginia  in  the  immediate 
vicinity  of  the  District  of  Columbia,  or 
a  municipality  in  which  the  majority  of 
voters  are  employed  by  the  Government 
of  the  United  States,  when  OPM 
determines  that,  because  of  special  or 
unusual  circumstances,  it  is  in  the 
domestic  interest  of  employees  to 
participate  in  local  elections. 
Information  as  to  the  documentation 
required  to  support  a  request  for 
designation  is  furnished  by  the  General 
Counsel  of  OPM  on  request.  The 
following  municipalities  and  political 
subdivisions  have  been  designated, 
effective  on  the  day  specified: 

In  Maryland 

Annapolis  (May  16. 1941). 

Atrne  Arundel  County  (March  14. 1973). 

Berwvn  Heights  (June  15. 1944). 

Beihesda  (Feb.  17. 1943). 

Bladensburg  (Apr.  20. 1942). 

Bowie  (Apr.  11.  1952). 

Brentwood  (Sj-pt.  26. 1940). 

Calvert  Counrv-  (June  18. 1992). 

Capitol  Heights  (Nov.  12,  1940). 

Cheverly  (Dec  18. 1940). 

Chevv  Chase.  Martin's  Addition*  1,  2.  3,  and 

4  (Feb.  13. 1941). 
Chevy  Chase,  section  1  and  2  (Mar.  4. 1941). 
Chevy  Chase,  sectioa  3  (Oct.  8, 1940). 
Chevy  Chase,  section  4  (Oct.  2. 1940). 
Chevy  Chase  View  (Feb.  26.  1941). 
Coilt^e  Park  (June  13, 1945). 
Cottage  City  (Jan.  15.  1941). 
DisUict  Heights  (Nov.  2,  1940). 
Edmonston  (Oct.  24.  1940). 
Fairmont  Heights  (Oct.  24. 1940). 
Forest  Heights  (Apr.  22. 1949). 
Frederick  County  IMay  31.  1991). 
Garrett  Park  (Oct  2. 1940). 
Clenarden  (May  21. 1941). 


Glen  Echo  (Oct.  22. 1940). 
Greenbeh  (Oct.  4.  T940). 
Howard  County  (Apr.  25, 1974). 
Hyattsville  (Sept.  20.  1940). 
Kensington  (Nov.  fl,  1940). 
Undovor  Hills  (May  5. 1945). 
Montgomery  (jjunty  (Apr.  30.  1964). 
Momingside  (Mav  19. 1949). 
Mount  Rainier  (Nov.  22. 1940). 
New  Carrollton  (July  7. 1981).^ 
North  B^-ach  (Sept.  20, 1940). 
North  Brentwood  (Mav  6. 1941). 
North  Chevy  Chase  (July  22.  1942). 
Northwest  Park  (Feb.  17, 1943). 
P.'ince  Georges  County  (June  19. 1962). 
Rivcrdale  (.Sept.  26, 1940). 
Rockville  (Apr.  15,  1948). 
Seat  Pleasant  (Aug.  31. 1942). 
S^imerset  (.Nov.  22, 1940). 
Takoma  Pdrk  (Oct.  22. 1940). 
University  Park  (Jan.  18. 1941). 
Washington  Gro\'e  (Apr.  5, 1941). 

la  Virginia 

.Alexandria  (Apr.  15, 1941). 
Arlington  County  (Sept.  9.  1940). 
Clifton  (July  14.  1941). 
Fairfax,  Town  of  (Feb.  9. 1954). 
Fairfiax  County  (Nov.  10. 1949). 
Falls  Church  (June  6, 1941). 
Hemdon  (Apr.  7. 1945). 
Loudoun  County  (Oct  1, 1971). 
Manassas  (Jan.  8.  I980J. 
Manassas  Park  (Mar.  4, 1980). 
Portsmouth  (Feb.  27,  1958). 
Prince  William  County  (Feb.  14.  1967). 
Stafford  County  (Nov  2. 1979). 
Vienna  (Mar.  18. 1946). 

Other  Municipalities 

Anchorage.  Alaska  (Dec  29, 1947). 
Benicia,  Calif.  (Feb.  20. 1948). 
Bremerton,  Wash.  (Feb.  27, 1946). 
Centerville.  Ga.  (Sept  16. 1971). 
Crane.  Ind.  (Aug.  3. 1967). 
District  of  Columbia  (July  5. 1977). 
Elmer  aty.  Wash.  (Oct  28. 1947). 
Huachuca  City.  Ariz.  (Apr.  9.  1959). 
New  Johnsonville.  Tenn.  (Apr.  26, 1956). 
Norris.  Tenn.  (May  6,  1959). 
Port  Orchard,  Wash.  (Feb.  27. 1946). 
Sierra  Vista.  Ariz.  (Oct  5, 1955). 
Warner  Robins.  Ga.  (Mar.  19, 1948). 

§  733. t03    Exclusion  of  employees  In 
certain  agencies  and  offices. 

Employees  in  the  following  agencies 
or  offices  (except  employees  appointed 
by  the  President,  by  and  with  tlie  advice 
and  consent  of  the  Senate)  specifically 
are  excluded  from  coverage  under  the 
provisions  of  part  733; 

(a)  Federal  Election  Commission; 

[h]  Federal  Bureau  of  Investigation; 

(t)  Secret  Service; 

(d)  Central  Intelligence  Agency; 

(e)  National  Sec'ority  Council; 

(f)  National  Security  Agency: 

(g)  Defense  Intelligence  Agency; 
(n)  Merit  Systems  Protection  Board; 
(i)  Office  of  Special  Counsel; 

(j)  Office  of  Criminal  Investigation  of 
the  Internal  Revenue  Service; 

(k)  Office  of  Investigative  Programs  of 
the  United  States  Customs  Service; 
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(1)  Office  of  Law  Enforcement  of  the 
Bureau  of  Alcohol.  Tobacco,  and 
Firearms; 

(m)  Criminal  Division  of  the 
Department  of  Justice; 

(n)  Career  appointees  in  the  Senior 
Executive  Service; 

(o)  Administrative  law  judges;  and 

(p)  Contract  appeals  board  members 
described  in  5  U.S.C.  5372a. 

|FR  Doc.  94-2763  Filed  2-2-94;  4;02  pml 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart3 

Registration 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  Fart  3  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black.  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  ^4W.. 
Washington.  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess..  Public  Law  102- 
546  (Oct.  28, 1992).  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  Part  3.  Registration,  should  be 
amendt'd  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  3 

Commodity  futures.  Reporting  and 
recordkeeping  requirements. 

PART  3— REGISTRATION 

Accordingly,  17  CFR  Part  3  is 
amended  by  making  the  following 
conforming  amendments: 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 


Authority:  7  U.S.C.  la.  2. 4. 4a.  6. 6b.  6c. 
6d.  6e.  6f.  6g.  6h,  6i.  6k.  6m,  6n,  6o,  6p,  B, 
9.  9a,  12. 12a.  13b.  13c.  16a.  18. 19.  21,  23: 
5  U.S.C.  552.  552b. 

Subpart  B — [Amended]. 

2.  The  authority  citation  for  Part  3. 
Subpart  B — Temporary  Licenses  is 
removed. 

Subpart  C — [Amended] 

3.  The  authority  citation  for  Part  3, 
Subpart  C — Denial,  Suspension  or 
Revocation  of  Registration  is  removed. 

Subpart  D — [Amended] 

4.  The  authority  citation  for  Part  3, 
Subpart  D — Notice  Under  Section  4k(5) 
of  the  Act  is  removed. 

Subpart  E — [Amended] 

5.  The  authority  citation  for  Part  3, 
Subpart  E — Delegation  and  Reservation 
of  Authority  is  removed. 

§  3.75    [Amended] 

6.  In  §  3.75(d),  the  phrase  "section 
6(b)  of  the  Act."  is  revised  to  read 
"section  6(c)  of  the  Act.". 

Appendix  A  to  Part  3 — lAmendedJ 

7.  The  authority  citation  for  Appendix 
A  to  Part  3— INTERPRETATIVE 
STATEMENT  WITH  RESPECT  TO 
SECTION  8a(2)  (C)  and  (E)  AND 
SECTION  8a(3)  (J)  AND  (M)  OF  THE 
COMMODITY  EXCHANGE  ACT  is 
removed. 

8.  In  Apf)endix  A  to  part  3.  the 
seventh  paragraph,  headed  Section 
8a(2)(E).  is  revised  to  read: 

"Section  8a(2)(E)  of  the  Act  authorizes 
the  Commission  to  affect  the  registration 
of  any  person: 

If  such  person,  within  ten  years  preceding 
the  Rling  of  the  application  or  at  any  time 
thereafter,  has  been  found  in  a  proceeding 
brought  by  the  Commission  or  any  Federal  or 
State  agency  or  other  governmental  body,  or 
by  agreement  of  settlement  to  which  the 
Commission  or  any  Federal  or  State  agency 
or  other  governmental  body  is  a  ptarty.  (i)  to 
have  violated  any  provision  of  this  Act.  (the 
securities  acts),  chapter  96  of  title  18  of  the 
United  States  Code,  or  any  similar  statute  of 
a  State  or  foreign  jurisdiction,  or  any  rule, 
regulation,  oi  order  under  any  such  statutes, 
or  the  rules  of  the  Municipal  Securities 
Rulemaking  Board  where  such  violation 
involves  embezzlement,  theft,  extortion, 
fraud,  fraudulent  conversion, 
misappropriation  of  funds,  securities  or 
property,  forgery,  counterfeiting,  false 
pretenses,  bribery,  or  gambling,  or  (ii)  to  have 
willfully  aided,  abetted,  counseled, 
commanded,  induced,  or  procured  such 
violation  by  any  other  person; 

9.  In  Appendix  A  to  part  3.  in  the 
footnote  to  the  first  sentence  of  the 


ninth  paragraph,  the  phrase 
"Specifically,  section  2(a)(1)(A)  of  the 
Act"  is  revised  to  read  "Specifically 
section  2(a)(l)(A)(iii)  of  the  Act". 

10.  In  Appendix  A  to  Part  3,  the 
fourteenth  paragraph,  headed  Section 
8a(3)(J),  is  revised  to  read: 

"Section  8a(3)(J)  authorizes  the 
Commission  to  affect  the  registration  of 
any  person  if: 

such  person  is  subject  to  an  outstanding 
order  denying,  susp>ending,  or  ex{>el!ing  such 
person  from  membership  in  a  contract 
market,  a  registered  futures  association,  any 
other  self-regulatory  organization  or  any 
foreign  regulatory  body  that  the  Commission 
recognizes  as  having  a  comparable  regulatory 
program,  or  barring  or  suspending  such 
person  from  being  associated  with  any 
member  or  members  of  such  contract  market, 
association,  self-regulatory  organization,  or 
foreign  regulatory  body. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Conunission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  94-2141  Filed  2-3-94;  8:45  am) 
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17  CFR  Part  5 

Designation  of  and  Continuing 
Compliance  by  Contract  Markets 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  part  5  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28,  1992).  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  part  5,  Designation  of  and 
Continuing  Compliance  by  Contract 
Markets,  should  be  amended  to  reflect 
the  changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
references  to  designations  of  statutory 
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provisions  whick  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Si^iects  in  17  CTlt  Part  5 

Commodity  futures.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  17  CFR  part  5  is 
amended  by  making  the  following 
conforming  amendments: 

PART  5— OESIGNATtON  OF  AND 
CONTINUING  COMPLIANCE  BY 
CONTRACT  MARKETS 

§5.2    [Antended] 

1.  In  §  5.2(b).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

2.  In  §  5.2(c)(1),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a{a)(12)(A)  of  the  Act". 

Appendix  A  to  Part  5 

3.  In  the  first  paragraph  of  Appendix 
A  to  Part  5,  the  phrase  "sections  4c,  5, 
and  5a  of  the  Commodity  Exchange 
Act."  is  revised  to  read  "Sections  4c.  5. 
and  5a(a)  of  the  Commodity  Exchange 
Act.". 

4.  In  sec.  {a)(4)  of  Appendix  A  to  Part 
5,  the  phrase  "section  5(g)  of  the  Act." 
is  revised  to  read  "section  5(7)  of  the 
Act.". 

5.  In  sec.  fb)(4)  of  Appendix  A  to  Part 
5.  the  phrase  "section  5(g)  of  the  Act." 
is  revised  to  read  "section  5(7)  of  the 
Act.". 

6.  In  sec.  (cK6)  of  Appendix  A  to  Part 
5.  the  phrase  "section  5(g)  of  the  Act." 
is  revised  to  read  "section  5(7)  of  the 
Act,". 

Issued  in  Washington.  D.C  oa  laiuiaiy  25. 
1994.  by  the  Commission. 
fean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Dot  94-2143  Rled  2-3-94;  8:45  araj 
SltUNQ  COOE  taei-vt-M 


17  CFR  Part  7 

Contract  Market  Rules  Altered  or 
Supplemented  by  the  Commission 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Confonning  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  7  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  4. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel.  Commodity  Futures  Trading 
Commission,  2033  K  Street.  hAV.. 
Washington.  DC  20581.  Telephone: 
(202) 254-9680. 


SUPPLBUHTkm  MfORMATION: 

Background 

In  light  of  the  recent  f>assage  of  tlie 
Futures  Trading  Practices  Act  of  1992, 
102  Cong..  2d  Sess..  Public  Law  102- 
546  (Oct.  28,  1992).  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  part  7,  Contract  Market  Rules 
Altered  or  Supplemented  by  the 
Commission,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  pubUshed.  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subfects  in  17  CFR  Part  7 

Commodity  futures. 

Accordingly,  17  CFR  part  7  is 
amended  by  making  the  following 
conforming  amendment: 

PART  7-CONTRACT  MARKET  RULES 
ALTERED  OR  SUPPLEMENTED  BY 
THE  COMMISSION 

The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  7a(a)(12)(A)  and  12a(7). 

Issued  in  Washington.  D.C.  on  )anuary  25. 
1994.  by  the  Conunission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  94-2144  Filed  2-3-94;  8:45  amj 
BlUmO  COOC  «351-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  ar>d  Drug  Administration 

21  CFR  Pan  5 

Delegations  of  Authority  ar>d 
Organization;  Emergency  Permit 
Matters 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  general  redelegations  of 
authority  from  the  Commissioner  of 
Food  and  Drugs  by  making  revisions  to 
the  regulations  on  initial  emergency 
permit  orders  and  notices  of 
confirmation  of  effective  date  of  final 
regulations  on  food  noatters.  This 
amendment  to  the  regulations  will 


include  foods  for  animal  as  well  as 
human  consumption  and  will  add  the 
Director  and  Deputy  Director.  Center  for 
Veterinary  Medicine  (CVM),  to  those 
already  delegated  authority. 
EFFECTIVE  DATE:  February  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings.  Division  of  Management 
Systems  and  Policy  (HFA-340).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4976. 

SUPPLEMENT ARY  INFORMATION:  FDA  is 
amending  the  regulations  in  §  5.62 
Issuance  of  initio]  emergency  permit 
orders  and  notices  of  confirmation  of 
effective  date  of  final  regulations  on 
food  matters  (21  CFR  5.62)  to  include 
foods  for  animal  as  well  as  human 
consumption,  and  to  give  the  Director 
and  Deputy  Director.  CVM  authority  to 
issue  initial  emergency  permit  orders 
under  §  508.5  (21  CFR  508  5)  and  to 
confirm  the  effective  date  of  final 
regulations  on  animal  food  matters. 

This  document  is  issued  as  a  final 
rule  because  the  rulemaking 
requirements  in  5  U.S.C.  553  do  not 
apply  to  rules  of  agency  organization, 
procedure,  or  practice. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEQATK)NS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C  504.  552.  App.  2;  7 
U.S.C.  138a.  2271;  15  U.S.C  638.  1261-1282, 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
use  41-50.  61-63.  141-149,  467f.  679(b). 
801-886. 1031-t309;  sees.  201-M3  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
use  321-394 )t  35  U.S.C  156;  sees.  301. 
302,  303.  307.  310,  31 1,  351,  352.  361.  362. 
1701-1706,  2101,  2125,  2127.  2128  of  the 
Public  Health  Service  Act  (42  U.S.C  24T. 
242.  242a.  2421.  242n.  243,  262,  263,  264. 
265,  300u-300u-5,  300Ba-l.  3O0aa-2S. 
300aa-27,  300«a-2»^  42  U.S.C  1395y. 
3246b.  4332.  4831(a).  10007-lOOOB;  E.G. 
11490. 11921,  aad  tZS9t;  sees.  312.  313.  314 
of  the  National  Childhood  Vaccine  tninfy  Act 
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of  1988.  Pub.  L.  9»-660  (42  U.S.C  300as-l 
note). 

2.  Section  5.62  is  amended  by  revising 
the  section  beading  and  the  text,  by 
redesignating  the  text  as  paragraph  (a), 
and  by  adding  new  paragraph  (b)  to  read 
as  follows; 

§  5.62    Issuanca  of  Inttial  emergency  permit 
orders  and  notices  of  conflrmation  of 
effective  date  o'.  final  regulations  on  food 
for  human  and  animal  consumption. 

(a)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition,  are  authorized  to  issue  initial 
emergency  permit  orders  under  §  108.5 
of  this  chapter  and  notices  of 
confirmation  of  effective  date  of  final 
regulations  on  human  food  matters 
promulgated  under  section  701(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act). 

(b)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine,  are 
authorized  to  issue  initial  emergency 
permit  orders  under  §  508.5  of  this 
chapter  for  foods  for  animals  and 
notices  of  confirmation  of  the  effective 
date  of  final  regulations  on  animal  food 
matters  promulgated  under  section 
701(e)  of  the  act. 

Dated:  January  27. 1994. 
Midiael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-2473  Filed  2-3-94;  8:45  am) 

BILUNO  coot  4160-ei-f 


21  CFR  Part  5 

Delegations  of  Authority  and 
Organization 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUiNMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 

Zlations  for  delegations  of  authority 
ing  to  the  award  of  service 
fellowships  in  order  to  add  two  new 
authorities  to  the  existing  delegation,  to 
update  the  list  of  those  authorized  to 
approve  the  authorities  and  to  add 
additional  officials  to  the  list  of  those 
already  delegated  authority.  This  action 
gives  officials  that  designate  persons  to 
receive  service  fellowships,  the 
authorities  to  appoint  service  fellows, 
and  to  determine  specific  stipend  rates 
Cor  individual  actions  within  the  ranges 
estabh&hed  under  an  approved  service 
fellowship  plan. 

EFFECTIVE  DATE:  February  4, 1994. 
F(W  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawiings.  Division  of  Management 
Systems  and  Policy  (HFA-340).  Food 
and  Dnig  Administration.  5600  Fishers 


Lane.  Rockville,  MD  20857,  301-443- 
4976. 

8UP»»l.ElilENTARY  INFORMATION:  FDA  is 
amending  the  regulations  in  §  5.26 
Seivice  fellowships  [21  CFR  5.26)  to 
redelegate  two  additional  service 
fellowship  authorities  given  to  the 
Conmxissioner  of  Food  and  Drugs  in  a 
January  8, 1993,  memorandum,  from  the 
Deputy  Assistant  Secretary  for  Health 
Management  Operations.  Public  Health 
Service.  These  authorities  add  to  the 
authority  to  designate  persons  to  receive 
service  fellowships,  the  authorities  to 
appoint  service  fellows,  and  to 
determine  specific  stipend  rates  for 
individual  actions  within  the\  ranges 
established  under  an  approved  service 
fellowship  plan.  The  authority  to 
approve  service  fellowship  plans  and 
exceptions  thereto  has  not  been 
redelegated  to  FDA.  FDA  is  additionally 
amending  §  5.26  to  reflect  organizational 
changes  within  the  centers,  and  to  add 
the  Cteputy  Director  for  Regulations  and 
Policy.  Center  for  Devices  and 
Radiological  Health,  the  Office 
Directors,  Center  for  Biologies 
Evaluation  and  Research,  and  the 
Director.  Office  of  Human  Resources 
Management,  Office  of  Management 
Systems,  to  those  already  delegated 
authority. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  (>osition  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
aiithority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— OELEQATtONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Autkoritjr.  5  U.S.C  504.  552.  App.  2;  7 
U.S.C  138a,  2271;  15  U.S.C  638. 1261-1282. 
3701-37118;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-60,  61-63, 141-149.  467f,  679fb). 
801-886, 1031-1309;  sees  201-903  of  the 
Federal  Food.  Drug,  and  Coeraetic  Act  (21 
use  321-394):  35  U.S.C  156; aecs.  301, 
302.  303.  307.  310.  311.  351.  352.  361,  362. 
1701-1706.  2101.  212S.  2127.  2128  of  die 
Public  Health  Service  Act  (42  U.S.C  241. 
242.  242a,  2421.  242n.  243.  262,  263.  264. 
265.  300u-300u-5,  300aa-l,  300aa-25. 
300aa-27.  300aa-28);  42  U.S.C  1395y, 


3246b,  4332,  4831(a).  10007-10008;  E.O. 
11490. 11921,  and  12591;  sees.  312,  313.  314 
of  the  National  Childhood  Vaccine  Intury  Act 
of  1986,  Pub.  L  99-660  (42  U.S.C  300a»-l 
note). 

2.  SecticMi  5.26  is  amended  by  revising 
the  introducttMry  text,  by  revising 
paragraphs  (a),  (c).  (d).  (e).  and  (h)  and 
by  adding  new  paragraph  (i)  to  read  as 
follows: 

S  5.26    Service  fellowships. 

Under  authority  of  sections  207(g)  and 
208(0  of  the  Public  Health  Service  Act 
(42  U.S.C.  209(g)  and  210(0).  and  within 
the  limits  of  an  approved  service 
fellowship  plan,  the  following  officials 
are  authorized  to  designate  persons  to 
receive  service  fellowships,  appoint 
ser\'ice  fellows,  and  determine  specific 
stipend  rates  for  individual  actions 
within  the  ranges  established  under  an 
approved  service  fellowship  plan: 

(a)  Deputy  Commissioners. 

*  •        •        •        • 

(c)  The  Director,  Center  for  Devices 
and  Radiological  Health  (CDRH).  the 
Deputy  Director  for  Science.  CDRH.  the 
Deputy  Director  for  Regulations  and 
Policy.  CDRH.  and  the  Director.  Office 
of  Management  Services.  CDRH. 

(d)  The  Director  and  Deputy  Director. 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  the  Associate  Director 
for  Research.  CBER,  and  Office 
Directors. 

(e)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN).  and  Director.  Office 
of  Management  Systems,  CFSAN. 

•  •        *        *        • 

(h)  The  Director,  Office  of  Resource 
Management.  Office  of  Regulatory 
Affairs. 

(i)  The  Director.  Office  of  Human 
Resources  Management.  Office  of 
Management  and  Systems. 

Dated:  January  27, 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-2471  Filed  2-3-94;  8:45  am] 
BILUNO  oooc  4iaft-«t-r 


21  CFR  Part  172 
[Docket  No.  92F-006a9 

Food  AddWves  Pennmed  for  Direct 
Addition  to  Food  for  Hunnan 
Consumption;  Dimethyl  Dicartonata 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
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the  safe  use  of  dimethyl  dicarbonate  as 
a  yeast  inhibitor  in  ready-to-drink  tea 
beverages.  This  action  is  in  response  to 
a  petition  filed  by'Miles.  Inc.  (formerly 
Mobay  Corp.). 

DATES:  Effective  February  4,  1994; 
written  objections  and  requests  for  a 
hearing  by  March  7, 1994. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
RosaUe  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9528. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  March  10, 1992  (57  FR 
8460),  FDA  announced  that  a  food 
additive  petition  (FAP  2A4310)  had 
been  filed  by  Miles,  Inc..  Mobay  Rd., 
Pittsburgh,  PA  15205-9741,  proposing 
that  the  food  additive  regulations  in 
§  172.133  Dimethyl  dicarbonate  (21  CFR 
172.133)  be  amended  to  provide  for  the 
safe  use  of  dimethyl  dicau^nate  as  a 
yeast  inhibitor  in  ready-to-drink  tea 
beverages. 

As  discussed  in  more  detail  below, 
FDA  has  evaluated  data  in  the  petition 
and  other  relevant  material  and 
concludes  that  the  proposed  use  of 
dimethyl  dicarbonate  (DMDC)  in  ready- 
to-drink  tea  beverages  is  safe. 

D.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause,"  a  food 
additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  evidence  establishes  that  the 
additive  is  safe  for  that  use.  FDA's  food 
additive  regulations  (21  CFR  170.3(i)) 
define  safe  as  "a  reasonable  certainty  in 
the  minds  of  competent  scientists  that 
the  substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  anticancer  or  Delaney  clause  of 
the  Food  Additives  Amendment 
(section  409(c)(3)(A)  of  the  act)  further 
provides  that  no  food  additive  shall  be 
deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal. 
Importantly,  however,  the  Delaney 
clause  applies  to  the  additive  itself,  not 
to  constituents  of  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  such  additive  is 
properly  evaluated  under  the  general 


safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive  [Scott  v.  FDA,  728  F.2d  322 
(6th  Cir.  1984)). 

in.  Safety  of  Dimethyl  Dicarbonate  in 
Ready-to-Drink  Tea  Beverages 

Dimethyl  dicarbonate  is  currently 
permitted  as  a  yeast  inhibitor  in  wine 
and  wine  substitutes  (dealcoholized 
wine  and  low  alcohol  wine)  under 
§  172.133.  In  the  final  rules  establishing 
this  regulation  (53  FR  41325,  October 
21,  1988;  and  58  FR  6088  January  26, 
1993)  the  agency  concluded  that, 
because  dimethyl  dicarbonate 
decomposes  almost  immediately  after 
addition  to  beverages,  there  will  be 
virtually  no  exposure  of  the  consumer  to 
the  additive  from  its  use  in  wine  and 
wine  substitutes. 

Data  submitted  in  the  petition 
concerning  the  use  of  the  additive  in  tea 
beverages  are  consistent  with  these 
findings  in  wine  and  wine  substitutes. 
Specifically,  data  from  a  study  on  the 
hydrolysis  of  dimethyl  dicarbonate  in 
tea  showed  no  detectable  amount  of  the 
additive  after  4  hours  (limit  of  anal}'tical 
detectability  =  40  parts  per  billion 
(ppb))  (Ref.  1).  Based  on  these  data,  the 
agency  concludes  that  there  will  be 
virtually  no  consumer  exposure  to 
dimethyl  dicarbonate  from  the  use  of 
the  additive  in  ready-to-drink  tea 
beverages.  Therefore,  FDA  concludes 
that  dimethyl  dicartranate  itself  presents 
no  hazard  to  the  consumer. 

rv.  Safety  of  Substances  That  May  Be 
Present  in  Tea  Beverages  Due  to  the  Use 
of  the  Additive 

Dimethyl  dicarbonate  is  unstable  in 
aqueous  solution  and  breaks  down 
almost  immediately  after  addition  to 
beverages.  In  aqueous  liquids,  the 
principal  breakdown  products  are 
methanol  and  carbon  dioxide.  Methyl 
ethyl  carbonate,  as  well  as 
carbomethoxy  amino-  and  hydroxy- 
adducts  of  amines,  sugars,  and  fruit 
acids  may  also  be  formed  in  minor 
amounts.  Dimethyl  carbonate  is  present 
as  an  impurity  in  dimethyl  dicarbonate. 
Dimethyl  dicarbonate  also  may  react 
with  traces  of  ammonia  or  ammonium 
ions  to  form  trace  quantities  of  methyl 
carbamate,  a  compound  that  has  been 
shown  to  cause  cancer  in  laboratory 
animals  (Ref  2). 

In  approving  the  use  of  dimethyl 
dicarbonate  in  wine  and  wine 
substitutes,  the  agency,  in  accordance 
with  21  CFR  171.1.  reviewed  the  safety 
not  only  of  dimethyl  dicarbonate  but 
also  of  its  decomposition  products  in 
aqueous  beverages.  The  same  analysis 


from  that  review  was  applied  by  the 
agency  in  reviewing  the  petitioned  use 
of  dimethyl  dicarbonate  in  ready-to- 
drink  tea  beverages.  The  results  of  the 
agency's  analysis  of  the  additive's  use  in 
wine  and  wine  substitutes  were 
discussed  extensively  in  the  Federal 
Register  of  October  21, 1988,  and 
January  26, 1993,  final  rules,  which  are 
referenced;  that  analysis  applies  equally 
to  the  evaluation  of  the  petitioned  use 
of  DMDC.  Aspects  of  the  safety 
evaluation  of  the  decompostion 
products  that  may  result  from  the  use  of 
dimethyl  dicarbonate  in  ready-to-drink 
tea  beverages  that  were  not  discussed 
previously  are  discussed  below. 

A.  Minor  Reaction  Products 

In  its  previous  evaluation  of  the  safety 
of  minor  breakdown  products  of 
dimethyl  dicarbonate  in  aqueous 
solutions,  the  agency  concluded  that 
there  is  no  evidence  of  added  risk  from 
exposure  to  those  minor  products.  For 
this  petition,  the  agency  also  evaluated 
resultj  from  an  acute  toxicity  study  on 
a  series  of  putative  adducts  (N- 
carbomethoxy  conjugates  of  trigallic 
acid,  glycine,  glutamic  acid,  alanine, 
proline,  asparagine,  cysteine, 
phenylalanine,  arginine,  leucine,  and 
monocysteine)  that  may  be  formed  by 
dimethyl  dicarbonate  when  added  to 
ready-to-drink  tea  beverages.  Results  of 
the  study  showed  that  LD50  for  each  of 
the  adducts  in  mice  or  rats  ranged 
between  4,600  and  >15,000  milligrams 
per  kilogram  body  weight  (mg/kg  body 
weight),  thereby  indicating  the  low 
order  of  acute  toxicity  of  those 
substances  (Ref.  3). 

B.  Methanol 

FDA  previously  estimated  that  the 
total  human  exposure  to  methanol  from 
consumption  of  food  that  naturally 
contains  methanol  and  of  wine  or  wine 
substitutes  that  are  treated  with 
dimethyl  dicarbonate  to  be  50  to  60  mg 
per  person  per  day  (mg/personyday)  (58 
FR  6088).  The  tolerable  (safe)  level  for 
methanol  is  7.1  to  8.4  mg/kg  body 
weight  (426  to  504  mg/person/day  for  a 
60-kg  adult)  based  on  reports  of  studies 
in  human  subjects  (Ref.  4).  The  agency 
estimates  that  the  methanol  exposure 
from  the  petitioned  use  of  dimethyl 
dicarbonate  in  ready-to-drink  tea  would 
be  40  mg/person/day  at  tea  intake  of  332 
grams(g)/person/day  (90th  percentile) 
(Ref.  1).  This  would  increase  the  human 
exposure  to  methanol  to  90  to  100  mg/ 
person/day  (to  approximately  one-fifth 
of  the  tolerable  safe  level).  The  agency, 
therefore,  concludes  that  there  is  an 
adequate  margin  of  safety  between  the 
methanol  consumption  from  the  use  of 
dimethyl  dicarbonate  and  the  amount  of 
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methanol  that  can  be  safely  ingested 
(Ref.  4). 

C.  Methyl  Carbamate 

Methyl  carbamate,  a  carcinogen,  was 
detected  in  wines  treated  with  dimetiiy! 
dicarbonate;  based  on  a  quantitative  risk 
assessment,  the  agency  concluded  that 
there  was  a  reasonable  certainty  of  no 
harm  from  exposure  to  methyl 
cartwmate  in  wines  and  wine  substitutes 
(58  PR  6088  at  6090). 

Methyl  carbamate  was  not  detected  in 
dimethyl  dicarbonate-treated  ready-to- 
drink,  tea.  using  an  analytical  method 
with  a  limit  of  detection  of  5  ppb. 
Assuming  that  methyl  carbamate  could 
be  present  at  2.5  ppb  (one-half  the  limit 
of  detection)  and  using  an  estimated 
value  for  intake  of  tea  beverages  (332  g/ 
person/day  (90th  percentile-).  FDA 
estimates  that  the  exposure  to  methyl 
carbamate  from  the  petitioned  use  of 
dimethyl  dicarbonate  would  be  no  more 
than  0.8  microgram/person/day  (Ref.  1) 
for  individuals  consuming  ready-to- 
drink  tea  at  the  90th  percentile  level. 
Using  the  same  principles  and 
quantitative  risk  assessment  procedure 
that  were  applied  to  the  wine  and  wine 
substitutes,  as  discussed  in  the  Federal 
Register  of  October  21,  1988,  and 
January  26,  1993.  final  rules,  and  the 
exposure  to  methyl  carbamate  estimated 
above,  FDA  estimates  that  the  upper- 
bound  limit  of  individual  lifetime  risk 
from  potential  exposure  to  methyl 
carbamate  from  the  use  of  dimethyl 
dicarbonate  in  ready-to-drink  tea  is  7.8 
x  10  ^  or  less  than  1  in  128  million 
(Refs.  3.  5.  and  6). 

Therefore,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  the  exposure  to  methyl 
carbamate  that  may  result  from  the  use 
of  up  to  250  ppm  of  dimethyl 
dicarbonate  in  ready-to-drink  tea 
beverages. 

D.  Conclusion  On  Safety 

FDA  has  evaluated  all  of  the  data  in 
the  petition  pertaining  to  the  use  of 
dimethyl  dicarbonate  in  ready-to-drink 
tea  beverages  and  concludes  that  the 
additive  is  safe  for  its  proposed  use. 

To  ensure  the  safe  use  of  the  additive 
in  ready-to-drink  tea  beverages,  FDA. 
under  21  U.S.C.  348(c)(1)(A).  is 
amending  §  172.133(c)(2)  to  require 
directions  on  the  food  additive  label 
limiting  the  level  of  use  of  the  additive 
in  tea  beverages  to  250  ppm. 

In  accordance  with  §  171.1(h)  (21  CP"R 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 


with  the  infonnation  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

V.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  env-ironment.  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  7,  1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  subir;itted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p  m..  Monday 
through  Friday: 

1.  Memorandum  from  the  Food  and  Color 
Additives  Review  Sectioa  to  the  Direct 


Additives  BrsufJi. '  FAP  2A4310:  Mobay 
Corp.  Dimethyl  Dicarbonate  (DMDC)  for  Use 
in  Ready-to-Drink  Tea  Beverages.  Submission 
of  12-26-91,"  dated  July  29. 1992. 

2.  NTP  Technical  Report  on  the  Toxicology 
and  Carcinogenesis  Studies  of  Methyl 
(::a!bamate  in  FJ44/N  Rats  and  B6C3F1  Mice. 
NTP.  U.S.  Department  of  Health  and  Human 
Services.  Report  No.  328. 1986. 

3.  Memorandum  from  the  Additives 
Evaluation  Branch  to  the  Direct  Additives 
Branch,  "Dimethyl  Dicarbonate  as  a  Yeast 
Inhibitor  in  Ready-to-Drink  Tea  Beverages  at 
levels  up  to  250  ppm.  PCARS  memo  dated 
July  29.  1992."  dated  September  3.  1992. 

4.  Memorandum  from  the  Standards  and 
Monitoring  Branch  to  the  Division  of 
Regulatory  Guidance.  "Meihanol  in  Brandy.*" 
dated  August  3.  1989. 

5.  Memorandum  from  the  Additives 
Evaluation  Branch  to  the  Direct  Additives 
Branch.  "Memo  of  the  Quantitative  Risk 
Assessment  Committee.  Nov.  16. 1992.  and 
Final  Toxicological  Evaluation  of  Dimethyl 
Dicarbonate  (DMDC)  for  llse  in  Ready-to- 
Drink  (RTD)  Tea  Beverages,"  dated  lanuary  4. 
1993. 

6  Report  of  the  Quantitative  Risk 
Assessment  Committee,  "Dimethyl 
Dicarbonate  (DMDC)  for  Use  in  Kesdy-to- 
Drink  Tea  Beverages.  FAP  2A4310  (Mobay 
Corp.),"  dated  November  16,  1992. 

List  of  Subjects  in  21  CFR  Fart  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADOmON 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Autfaonty:  Sees.  201,  401.  402.  409,  701, 
721  of  the  Federal  Food.  Drug,  aiid  Cosmetic 
Art  (21  U.S.C  321r341,  342.  348.  371.  379e). 

2.  Section  172.133  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b)  and  (c)(2)  to  read  as 
follows: 

§  172.133    Dimettiyt  dicartonate. 

Dimethyl  dicarbonate  (CAS  Reg.  No. 
4525-33-1)  may  be  safely  used  in  food 
in  accordance  with  the  following 
prescribed  conditions: 

(b)  The  additive  is  used  or  intended 
for  use  as  follows: 

(1)  Inhibitor  of  yeast  in  wine, 
dealcoholized  wine,  and  low  alcohol 
wine,  under  normal  circumstances  of 
bottling  where  the  viable  yeast  count 
has  been  reduced  to  500  per  milliliter  or 
less  by  current  good  manufacturing 
practices  such  as  flash  pasteurization  or 
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filtration.  The  additive  may  be  added  to 
wine,  dealcoholized  wine,  or  low 
alcohol  wine  in  an  amount  not  to 
exceed  200  parts  per  million  (ppm). 

(2)  Inhibitor  of  yeast  in  ready-to-drink 
teas,  under  normal  circumstances  of 
bottling  or  caiming  where  the  viable 
yeast  count  has  been  reduced  to  500  p)€r 
milliliter  or  less  by  current  good 
manufacturing  practices  such  as  heat 
treatment,  sterile  filtration,  or  both.  The 
additive  may  be  added  to  teas  in  an 
amount  not  to  exceed  250  ppm. 

(€)••• 

(2)  Directions  to  provide  that  not  more 
than  200  ppm  of  dimethyl  dicarbonate 
will  be  added  to  the  wine, 
dealcoholized  wine,  or  low  alcohol 
wine  and  not  more  than  250  ppm  of 
dimethyl  dicarbonate  will  be  added  to 
the  ready-to-drink  tea. 

Dated:  January  25, 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-2474  Filed  2-3-94;  8:45  am) 

WLUMO  COOC  4160-ei-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  87 

[Docket  Ma  R-«4-1705;  FR-3574-F-011 

RIN  2501-A866 

Limitation  on  Use  of  Appropriated 
Funds  to  Influence  Certain  Federal 
Contracting  and  Financial 
Transactions;  Change  in  Threshold  for 
Single  Fanrtily  Compliance 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  F:  ^al  rule. 


SUMMARY:  This  rule  complies  with  a 
statutory  amendment  to  raise,  for  single 
family  mortgage  transactions,  the 
threshold  for  compliance  with  the 
government-wide  certification  and 
disclosure  requirements  on  lobbying. 
EFFECTIVE  DATE:  March  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garry  Phillips,  Acting  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Telephone:  (202)  70&-3815;  TDD 
number  (202)  708-1112.  (These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  On 
October  23,  1989,  section  319  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (Pub.  L.  101-121)  was 


enacted.  This  provision  amended 
subchapter  ID  of  chapter  13  of  title  31, 
United  States  Code,  to  add  a  new 
section  1352  (the  "Byrd  Amendment"). 
The  Byrd  Amendment  contains  a 
general  prohibition  on  the  use  of 
federally  appropriated  funds  for 
influencing  any  Executive  or  Legislative 
Branch  personnel  in  the  award  of 
Federal  contracts,  grants,  loans, 
cooperative  agreements,  and  certain 
post-award  actions  (such  as  the 
modification  or  extension  of  any  of 
these  forms  of  assistance).  It  also 
requires  disclosure  of  certain 
information  on  payments  from  non- 
federally-appropriated  funds  that  are 
used  to  influence  the  above  Federal 
actions,  as  well  as  the  insurance  or 
guarantee  of  loans.  The  Byrd 
Amendment  applies  to  all  Federal 
agencies  and  was  implemented  by  a 
government-wide  common  rule  that  was 
published  in  the  Federal  Register  on 
February  26,  1990.  at  55  FR  6736.  HUD's 
adoption  of  the  common  rule  is  set  forth 
at  24  CFR  part  87. 

Under  the  provisions  of  24  CFR 
87.110,  each  person  who  makes  a 
submission  for  consideration  of  an 
award  of  a  Federal  loan  or  a 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan 
exceeding  $150,000,  or  receives  such  an 
award,  must  file  a  certification  regarding 
the  prohibition  discussed  above  and  a 
disclosure  form  (Standard  Form  LLL, 
"Disclosure  of  Lobbying  Activities"),  if 
indicated  by  the  use  of  non-federally- 
appropriated  funds  to  influence  the 
covered  actions. 

Section  320  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act,  1991  (Pub.  L  101- 
512)  amended  section  1352(e)(2)(c)  of 
the  Byrd  Amendment  to  expand  the 
original  exception  for  loan  guaranty  and 
insurance  transactions  of  $150,000  or 
less  to  also  except  guaranty/insurance 
transactions  when  the  amount  is  within 
the  applicable  single  family  mortgage 
limit.  Under  HUD's  new  higher 
mortgage  limits,  transactions  in  a 
number  of  states  could  exceed  the 
$150,000  threshold.  Accordingly  24  CFR 
87.110  (a)(2)  and  (b)(2)  are  amended  to 
reflect  this  technical  change  by  adding 
to  the  references  to  $150,000  "or  the 
single  family  maximum  mortgage  limit 
for  affected  programs,  whichever  is 
greater." 

Other  Matters 

Justification  for  Final  Rule  Making 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rule  making,  24  CFR 


part  10.  However,  p>art  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  pubhsh 
this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  unnecessary  and 
contrary  to  public  interest.  This  rule 
makes  a  technical  amendment  in 
compliance  with  a  statutory  change 
which  reduces  the  burden  on  the  public 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
applies  to  single  family  mortgage 
transactions  only  and  relieves  the 
certification  and  disclosure 
requirements  which  might  have  applied 
in  some  circumstances. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  room 
10276,  451  Seventh  Street  SVV.. 
Washington,  DC  20410. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
E)esignated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order.  This  rule  applies  to  single  family 
mortgage  transactions  for  certain  HUD 
programs  only. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
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determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  Item  No.  1455 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  25. 
1993.  at  58  FR  56402.  56412,  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  for  24  CFR  Part  87 

Government  contracts.  Grant 
programs.  Loan  programs.  Lobbying, 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  part  87  is 
amended  as  follows: 

PART  87— NEW  RESTRICTIONS  ON 
LOBBYING 

1.  The  authority  for  part  87  is  revised 
to  read  as  follows: 

Authority:  31  U.S.C.  1352;  42  U.S.C. 
3535(d). 

2.  In  §  87.110.  paragraphs  (a)(2)  and 
(b)(2)  are  revised  to  read  as  follows: 

§87.110    Certification  and  disclosure. 
S  (a)*  •  • 

(2)  An  award  of  a  Federal  loan  or  a 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan 
exceeding  $150,000  or  the  single  family 
maximum  mortgage  limit  for  affected 
programs,  whichever  is  greater. 

(b)*  •  • 

(2)  A  Federal  loan  or  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan  exceeding  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Dated:  January  4, 1994. 
Henry  G.  Cisneros, 
Secretory. 
[FR  Doc.  94-2621  Filed  2-3-94;  8:45  am] 

BILUNC  CODE  *2^(^-32-P 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  970 

[Doclcet  No.  N-94-1689;  FR-3528-N-03] 

Public  and  Indian  Housing  Program — 
Demolition  or  Disposition  of  Public 
and  Indian  Housing  Projects- 
Required  and  Permitted  PHA/IHA 
Actions  Prior  to  Approval;  Extension 
of  Delay  of  Effective  Date 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice;  extension  of  delay  of 
effective  date  of  final  rule. 

SUMMARY:  Existing  regulations  require 
that  a  PHA  or  IHA  not  take  any  action 
to  demolish  or  dispose  of  a  public  or 
Indian  housing  project  or  a  portion  of  a 
public  or  Indian  housing  project 
without  obtaining  HUD  approval  under 
the  provisions  of  24  CFR  parts  970  or 
905,  respectively.  On  November  4, 1993. 
the  Department  promulgated  a  final  rule 
that  clarifies  that  until  such  time  as 
HUD  approval  may  be  obtained,  the 
PHA  or  IHA  must  not  take  any  action 
intended  to  further  the  demolition  or 
disposition  of  a  public  housing  project 
or  a  portion  of  a  public  housing  project 
without  obtaining  HUD  approval  under 
24  CFR  parts  970  or  905,  respectively. 
Furthermore,  until  such  time  as  HUD 
approval  is  obtained,  the  PHA  or  IHA 
must  prevent  further  deterioration  of  the 
physical  condition  of  the  project,  other 
than  deterioration  incident  to  normal 
use.  and  is  responsible  under  the  ACC 
to  continue  providing  emergency  repair 
services  and  routine  maintenance  for 
occupied  projects. 

On  December  6, 1993,  a  notice  was 
published  to  delay  the  effective  date  of 
the  final  rule  from  December  6, 1993. 
until  February  4,  1994.  This  notice 
further  delays  the  effective  date  of  the 
final  rule  for  an  additional  60  days. 
EFFECTIVE  DATE:  Effective  February  4, 
1994.  the  effective  date  of  the  final  rule 
published  at  58  FR  58784  is  delayed 
until  April  5,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Minning,  Director,  Policy 
Division,  Office  of  Management  and 
Policy.  (202)  708-0713.  The 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (The  telephone  numbers  provided 
are  not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  On 
November  4.  1993.  at  58  FR  58784.  the 
Department  issued  a  final  rule  regarding 
required  and  permitted  actions  that  a 
PHA  or  IHA  may  take  prior  to  approval 


of  an  application  for  demolition  or 
disposition  of  a  public  or  Indian 
Housing  project  or  a  portion  of  a  public 
or  Indian  housing  project.  The  final  rule 
had  an  effective  date  of  December  6. 
1993.  and  a  notice  was  published  in  the 
Federal  Register  on  December  6, 1993 
(58  FR  64141)  that  delayed  that  effective 
date  until  February  4. 1994,  because 
serious  cone  .  s  had  been  expressed 
about  the  imj   ct  of  some  of  the 
provisions  of  tt.«  final  rule  on  residents 
and  resident  organizations. 

In  the  spirit  of  cooperation,  the 
Department  wishes  to  further  delay  the 
effective  date  of  the  final  rule  so  that 
further  review  of  this  rule  may  be 
conducted. 

Accordingly,  in  FR  Doc.  93-29687, 
published  in  the  Federal  Register  on 
December  6. 1993.  at  58  FR  64141,  the 
effective  date  for  the  referenced  final 
rule  regarding  the  Public  and  Indian 
Housing  Program  is  further  delayed 
until  April  5. 1994. 

Dated:  January  26. 1994. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  94-2389  Filed  2-3-94;  8:45  am! 

BILUNG  COOC  4210-33-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Parts  600  and  603 

[A.G.  Order  No.  1844-»4] 

Independent  Counsel:  In  re  Madison 
Guaranty  Savings  &  Loan  Association 

agency:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  sets  forth  the 
jurisdiction  of  the  Independent  Counsel: 
In  re  Madison  Guaranty  Savings  &  Loan 
Association,  appointed  by  the  Attorney 
General  pursuant  to  her  statutory 
authority  under  28  U.S.C.  509,  510,  and 
543.  and  5  U.S.C.  301.  The  Attorney 
General  has  appointed  this  Independent 
Counsel  to  investigate  whether  any 
individuals  or  entities  have  committed 
a  violation  of  any  federal  criminal  or 
civil  law  relating  to  President  William 
Jefferson  Clinton's  or  Mrs.  Hillary 
Rodham  Clinton's  relationships  with  the 
Madison  Guaranty  Savings  &  Loan 
Association,  the  Whitewater 
Development  Corporation,  or  Capital 
Management  Ser\ices,  Inc. 

This  rule  also  amends  the  regulations 
on  the  salary  of  an  Independent  Counsel 
and  the  provisions  for  appointing,  fixing 
the  compensation  of,  and  assigning 
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duties  to  such  employees  as  the 
Independent  Counsel  deems  necessary. 
These  changes  reflect  the  elimination  of 
the  "GS-18"  rate  under  the  General 
Schedule,  5  U.S.C.  5332(a),  more  closely 
align  the  regulation  with  the  laws 
governing  the  civil  service,  and  provide 
more  flexibility  in  setting  the  salary  of 
the  Independent  Counsel,  subject  to  a 
specified  maximum  level. 
EFFECTIVE  DATE:  January  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Stem.  Director,  Office  of  Public 
Affairs,  U.S.  Department  of  Justice, 
Washington,  DC  20530.  (202)  616-2777. 
SUPPLEMENTARY  INFORMATION:  This  order 
pertains  to  a  matter  of  internal 
Department  management.  It  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C.  605(b).  It  is  not  subject  to 
Executive  Order  No.  12866. 

List  of  Subjecta  in  28  CFR  Parts  600  and 
603 

Authority  delegations  (Government 
agencies),  Crime,  Conflict  of  interests. 
Government  employees. 

Accordingly,  by  virtue  of  the 
authority  vested  in  me  as  Attorney 
General,  including  5  U.S.C  301  and  28 
U.S.C  509,  510,  and  543,  chapter  VI  of 
title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  600— GENERAL  POWERS  OF 
INDEPENDENT  COUNSEL 

1.  The  authority  citation  for  part  600 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  28  U.S.C  509, 
510.  515.  543;  Article  II  of  the  U.S. 
Constitution. 

2.  Section  600.1  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  600. 1    Authorities  and  tfiiti«s  of  an 
Independent  Counsel 

•        *        •        •        • 

(b)  An  Independent  Counsel 
appointed  under  this  chapter  shall 
receive  compensation  at  a  rate  not  to 
exceed  the  annual  or  per  diem  rate 
equal  to  the  aiuiual  rate  of  basic  pay  for 
level  rv  of  the  Executive  Schedule 
under  section  5315  of  title  5  of  the  U.S. 
Code.  This  paragraph  shall  not  be 
construed  to  authorize  the  payment  of 
any  compensation  in  addition  to  that 
paid  under  subsection  (b)  of  section  594 
of  title  28  of  the  U.S.  Code. 

(c)  For  the  purposes  of  carrying  out 
the  duties  of  the  Office  of  Independent 
Counsel,  an  Independent  Counsel  shall 
have  the  full  power  of  the  Attorney 
General  to  appoint  (other  than  in  the 
Senior  Executive  Service),  fix  the 


compensation  and  assign  the  duties  of 
such  employees  as  the  Independent 
Counsel  deems  necessary.  This 
paragraph  shall  not  be  construed  to 
authorize  the  payment  of  any 
compensation  in  addition  to  that  paid 
under  subsection  (c)  of  section  595  of 
title  28  ofthe  U.S.  Code. 


3.  A  new  part  603  consisting  of 
§603.1  is  added  to  read  as  follows: 

PART  603— JURISDICTION  OF  THE 
INDEPENDENT  COUNSEL:  IN  RE 
MADISON  GUARANTY  SAVINGS  & 
LOAN  ASSOCIATION 

Authority:  5  U.S.C  301;  28  U.S.C  509. 
510.  543. 

$603.1  Jurisdiction  of  tiie  Independent 
Counsel 

(a)  The  Independent  Counsel:  In  re 
Madison  Guaranty  Savings  &  Loan 
Association  shall  have  jurisdiction  and 
authority  to  investigate  to  the  maximum 
extent  authorized  by  part  600  of  this 
chapter  whether  any  individuals  or 
entities  have  committed  a  violation  of 
any  federal  criminal  or  civil  law  relating 
in  any  way  to  President  William 
Jefi^erson  Clinton's  or  Mrs.  Hillary 
Rodham  Clinton's  relationships  with: 

(1)  Madison  Guaranty  Savings  &  Loan 
Association; 

(2)  Whitewater  Development 
Corporation;  or 

(3)  Capital  Management  Services. 

(b)  The  Independent  Counsel:  In  re 
Madison  Guaranty  Savings  &  Loan 
Association  shall  have  jurisdiction  and 
authority  to  investigate  other  allegations 
or  evidence  of  violation  of  any  federal 
criminal  or  dvil  law  by  any  person  or 
entity  developed  during  the 
Independent  Counsel's  investigation 
referred  to  above,  and  connected  with  or 
arising  out  of  that  investigation. 

(c)  "The  Independent  Counsel:  In  re 
Madison  Guaranty  Savings  &  Loan 
Association  shall  have  jurisdiction  and 
authority  to  investigate  any  violation  of 
section  1826  of  title  28  ofthe  U.S.  Code, 
or  any  obstruction  of  the  due 
administration  of  justice,  or  any 
material  false  testimony  or  statement  in 
violation  of  federal  law,  in  connection 
with  any  investigation  of  the  matters 
described  in  paragraph  (a)  or  (b)  of  this 
section. 

(d)  The  Independent  Counsel:  In  re 
Madison  Guaranty  Savings  &  Loan 
Association  shall  have  jurisdiction  and 
authority  to  seek  indictments  and  to 
prosecute,  or  to  bring  dvil  actions 
against,  any  persons  or  entities  involved 
in  any  of  the  matters  referred  to  in 
paragraph  (a),  (b),  or  (c)  of  this  section 
who  are  reasonably  believed  to  have 


committed  a  violation  of  any  federal 
criminal  or  civil  law  arising  out  of  such 
matters,  including  persons  or  entities 
who  have  engaged  in  an  unlawful 
conspiracy  or  who  have  aided  or  abetted 
any  federal  offense. 

Dated:  January  31, 1994. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  94-2534  Filed  2-3-94;  8:45  ara) 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD  05-03-055] 

Special  Local  Regulations  for  Marine 
Events;  Virginia  Beach  Offshore  Grand 
Prix;  Atlantic  Ocean,  Rudee  Inlet,  Lake 
Rudee,  Virginia  Beach,  VA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Spedal  Local  Regulations  are 
being  adopted  for  the  Virginia  Beach 
Offshore  Grand  Prix  held  annually  in 
the  Atlantic  Ocean  off  Virginia  Beach. 
The  effect  of  these  regulations  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  particip)ants.  These 
regulations  are  needed  to  provide  for  the 
safety  of  life.  limb,  and  property  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  This  rule  is  effective 
March  7, 1994. 

FOR  Fl>RTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  concerning  this  regulation 
in  the  Federal  Register  on  September  7. 
1993  (58  FR  47099).  Interested  persons 
were  requested  to  submit  conunents. 
The  45-day  comment  period  ended  on 
October  21. 1993.  The  Coast  Guard 
received  no  letters. 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch.  Fifth  Coast 
Guard  District,  and  LT  Monica  L. 
Lombardi,  project  attorney.  Fifth  Coast 
Guard  CKstrict  Legal  Staff. 

Background  and  Purpose 

The  Virginia  Beach  Offshore  Grand 
Prix,  sponsored  by  the  Eastern  Virginia 
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Onshore  Racing  Association  is  an 
annual  event  held  on  the  Atlantic  Ocean 
off  of  Virginia  Beach.  As  part  of  the 
application,  the  sponsor  requested  that 
the  Coast  Guard  provide  control  of 
spectator  and  commercial  traffic  within 
the  regulated  area. 

Discussion  of  Regulation 

The  Eastern  Virginia  Offshore  Racing 
Association  annually  sponsors  the 
Virginia  Beach  Offshore  Grand  Prix. 
Since  this  is  a  regular,  yearly  event,  the 
Coast  Guard  is  developing  a  special 
local  regulation.  Specifically  the  Coast 
Guard  will  regulate  the  waterways 
surrounding  the  race  course.  The 
Virginia  Beach  Offshore  Grand  Prix  race 
course  has  been  markpd  and  checked  by 
Waterway  Surveys  &  Engineering.  Ltd. 
to  insure  accurate  certification  of  race 
points  and  records.  The  course  runs 
from  Rudee  Inlet  at  the  southern  end  to 
approximately  75th  Street  at  the 
northern  end.  The  Start/Finish  line  is  at 
20th  Street.  Race  boats  will  be  pitted  in 
the  Southside  Marina  and  Owl's  Creek 
area.  The  course  measures  11.0  Nautical 
miles  (12.7  Statute  miles).  Waterway 
closures  include  the  beach  front  and 
Rudee  Inlet  at  the  start  of  and 
throughout  the  race.  To  provide  for 
safety  of  participants,  splectators,  and 
vessels  transiting  the  area,  the  Coast 
Guard  will  restrict  vessel  movement  in 
the  regulated  area  during  the  race. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic 
impact  of  this  regulation  is  expected  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  urmecessary.  This 
regulation  will  only  be  in  effect  for 
several  hours,  one  day  a  year,  and  the 
impact  on  routine  navigation  is 
expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  It  is  anticipated  that  the 
impact  of  this  regulation  on  non- 
participating  small  entities  will  actually 
benefit  their  business  due  to  the 
increase  in  local  tourism.  The  Coast 


Guard  will  certify  under  5  U.S.C  60S(b), 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  is  anticipated  that  this 
regulation  will  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

This  regulation  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket,  and  is  available  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.520  is  added  to  read 
as  follows: 

§100.520    RudM  Inlet.  Uka  Rud«e. 
Atlantic  Ocean.  Virginia  Beach,  Virginia. 

(a)  Definitions.  (1)  Regulated  area.  The 
waters  of  Rudee  Inlet  and  Lake  Rudee 
including  the  Owl  Creek  Boat  Ramp. 
The  waters  of  the  Atlantic  Ocean 
enclosed  by: 


Latitude 

36*54'23.0"  N 
36*54'38.(r  N 
38'49'06.0"  N 
36*48'53.(r  N 


Longitude 

7i*59'26.(r  W 
75*56'55.(r-  W 
75*55'58.(r  W 
75*57'58.0"  W 


(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  will 
be  a  commissioned,  warrant,  or  petty 
officer  who  will  be  designated  by  the 
Commander,  Group  Hampton  Roads. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 


(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  d"s^> laying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  {a)(l)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  period.  This  section  is 
effective  during,  and  one  hour  before 
any  scheduled  event  starts.  The 
Commander.  Fifth  Coast  Guard  District 
will  publish  a  notice  in  the  Federal 
Register  and  the  Fifth  Coast  Guard 
District  Local  Notice  to  Mariners  that 
announces  the  times  and  dates  that  this 
section  is  in  effect. 

Dated:  January  13, 1994. 
W.T.  Leland. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District 

(PR  Doc.  94-2604  Filed  2-3-94;  8:45  am) 

BtUJNO  COOC  4t10-14-M 


33  CFR  PART  161 

[CGD09-93-037] 

Temporary  Speed  Limits  for  the  St 
Marys  River 

AGENCY:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final  rule. 

SUMMARY:  The  Commander  of  the  Ninth 
Coast  Guard  District  is  making  a 
temporary  amendment  to  the  speed 
limits  for  the  St.  Marys  River  during  the 
1993-94  icebreaking  season.  This 
amendment  reduces  the  speed  limit  by 
2  miles  per  hour  through  that  part  of  the 
system,  between  Munuscong  Lake 
Lighted  Buoy  8  and  Lake  Nicolet  Light 
80  upbound  and  between  Lake  Nicolet 
Light  80  and  Munuscong  Lake  Light  9 
downbound.  These  temporary  changes 
to  the  speed  regulations  are  a 
precautionary  measiue  to  minimize  any 
{>08sible  damage  to  the  environment  due 
to  movement  of  large  commercial 
vessels  through  the  ice. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  December  27, 1993 
through  April  15. 1994. 
FOR  FURTHER  MFORMATION  COKTACT: 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Guard,  Chief,  Ninth  Coast  Guard  District 
Aids  to  Navigation  Branch,  room  2083, 
1240  East  Ninth  Street,  Cleveland.  Ohio. 
44199-2060.  (216)  522-3990. 
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SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  in  the 
efTective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent  possible 
damage  to  the  environment. 

Discussion  of  Proposed  Regulations 

In  a  letter  received  on  February  26, 
1993,  the  Michigan  Department  of 
Natural  Resources  advised  the 
Commander  of  the  Ninth  Coast  Guard 
District  of  concerns  over  the 
environmental  impact  of  ship  transits 
through  the  St.  Marys  River  during  the 
period  of  March  21  to  April  1.  April  1 
is  the  nominal  date  for  the  opening  of 
the  locks  at  Sault  St.  Marie,  which 
allows  large  commercial  shipping  access 
to  the  St  Marys  River  from  Lake 
Superior.  In  accordance  with  an 
agreement  reached  on  June  29, 1993 
with  the  U.S.  Army  Corps  of  Engineers, 
the  U.S.  Fish  and  Wildlife  Service  and 
the  Michigan  Department  of  Natural 
Resources,  the  Commander  of  the  Ninth 
Coast  Guard  District  is  making  this 
temporary  change  to  the  speed 
regulations  during  p>eriods  when  ice 
breaking  is  being  conducted  in  the 
vicinity  of  Neebish  Island,  St.  Mary's 
River,  Michigan,  as  a  precautionary 
measure  to  minimize  any  possible 
damage  to  the  environment.  The  speed 
limit  is  being  reduced  by  2  statute  miles 
per  hour  in  the  area  between 
Munuscong  Lake  Lighted  Buoy  8  and 
Lake  Nicolet  Light  80,  upbound,  and 
between  Lake  Nicolet  Lighted  Buoy  80 
and  Munuscong  Lake  Light  9, 
downbound.  The  Light  9  checkpoint  has 
been  added  to  extend  the  reduced  speed 
limit  area  past  Winter  Point,  thereby 
protecting  the  sensitive  environment 
between  Winter  Point  and  Light  9. 
Speed  limits  apply  to  the  average  speed 
between  established  reporting  points. 

Drafting  Information 

The  drafter  of  this  regulation  is 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Guard,  Chief,  Ninth  Coast  Guard  District 
Aids  to  Navigation  Branch. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Environment 

A  recent  environmental  impact  study 
by  the  United  States  Army  Corps  of 
Engineers  indicated  that  March  21  is  the 
optimal  opening  date,  [see  U.S.  Army 
Corps  of  Engineers  Draft  Envirorunental 
Impact  Statement,  Opening  Operations 
of  the  Lock  Facilities  on  March  21 
(February  1993),  Supplement  in  to  the 
Final  Environmental  Impact  Statement, 
Operations,  Maintenance,  and  Minor 
Improvements  of  the  Federal  Facilities 
at  Sault  Ste.  Marie,  Michigan  (July 
1977)1.  The  same  study  by  the  Corps  of 
Engineers  indicates  that  there  is  no 
significant  impact  on  fish  populations 
due  to  movement  of  large  commercial 
vessels  through  the  ice.  However,  the 
Michigan  Department  of  Natural 
Resources  asserts  that  there  may  be  such 
an  impact  during  the  early  period  of 
March  21  to  April  1. 

The  Ninth  Coast  Guard  District  has 
adopted  the  U.S.  Army  Corps  of 
Engineers  EIS,  EIS  Supplements,  and 
EIS  studies  on  Operations,  Maintenance, 
and  Minor  Improvements  of  the  Federal 
Facilities  at  Sault  Ste.  Marie,  Michigan. 
In  addition,  the  Coast  Guard  is 
preparing  a  supplement  for  the  1974 
Ninth  Coast  Guard  District  EIS  regarding 
icebreaking  activity  on  the  Great  Lakes. 

Collection  oflnformation 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

Economic  and  Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  CFR  11034, 
11040;  February  26, 1979).  The  Coast 
Guard  has  determined  that  a  regulatory 
evaluation  is  unnecessary  because  of  the 
minimal  impact  expected  from  this 
regulation. 

List  of  Subjects  in  33  CFR  Part  161 

Harbors,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  temporarily  amends  Part 
161  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

1.  The  authority  citation  for  33  CFR 
Part  161  continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.46. 


2.  Section  161.880  is  temporarily 
revised  to  read  as  follows: 

$161,880    Maximum  Speed  Limits. 

The  following  speed  limits  indicate 
the  average  speed  over  the  ground 
between  reporting  points: 


The  speed  limit  be- 

Speed  limit 

tween 

Miles/hr 

Knots 

De  Tour  Reef  Light 

and  Sweets  Point 

Light 

14 

12.2 

Round  Island  Light 

and  Point  Aux 

Frenes  Light  21  

14 

12.2 

Munuscong  Lake 

Lighted  Buoy  8  and 

Evems  Point  

10 

8.7 

Evems  Point  and 

Reed  Point 

7 

60 

Reed  Point  and  Lake 

Nicolet  Lighted  Buoy 

62 

8 

70 

Lake  Nicolet  Lighted 

Buoy  62  and  Lake 

Nicoiet  Light  80 

10 

8.7 

Lake  Nicolet  Lighted 

Buoy  80  and 

Munuscong  Lake 

Light  9  (downtXHjnd, 

West  Neebish 

Channel)  

8 

7.0 

Lake  Nkxilet  Light  80 

and  Winter  Point 

(West  Neebish 

Channel)  

8 

7.0 

Lake  Nrcolet  Ught  80 

and  Six  Mile  Point 

Range  Rear  Light  ... 

10 

8.7 

Six  Mile  Point  Range 

Rear  Light  and 

tower  limit  of  the  St 

Marys  Falls  Canal: 

Upbound  

8 

7 

Downbound 

10 

8.7 

Upper  limit  of  the  St 

Marys  Falls  Canal 

and  Point  Aux  Pins 

Main  Light 

12 

104 

Dated:  December  27,  • 

1993. 

Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coas 

t  Guard.  Cc 

vnmander. 

Ninth  Coast  Guard  Distr 

ict. 

[PR  Doc.  94-2605  Filed 

2-3-94;  8:45  am] 

BILUNO  CODE  4910-14-M 

« 

33  CFR  Part  165 
COTP  Pittsburgh  94-003 
RIN2115-AA97 

Safety  Zone;  Allegheny  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Allegheny  River.  This  regulation  is 
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needed  to  control  vessel  traffic  in  the 
regulated  area  due  to  hazards  posed  by 
severe  icing  along  the  entire  length  of 
this  river.  This  regulation  will  restrict 
general  navigation  in  the  regulated  area 
for  the  sfifety  of  vessel  traffic. 
EFFECTIVE  DATE:  This  regulation  is 
effective  at  4  p.m.  on  January  1ft.  1994 
and  will  terminate  at  4  p.m.  on  February 
15.  1994.  unless  terminated  at  an  earlier 
date  by  the  Captain  of  the  Fort. 
Pittsburgh.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lt.  John  Meehan.  Port  Operations 
Officer.  Captain  of  the  Port.  Pittsburgh. 
Pennsylvania  at  (412)  644-5808. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  Lt. 
John  Meehan.  Project  Offi<;er.  Marine 
Safety  Office.  Pittsburgh,  Pennsylvania 
and  LCDR  A.O.  Denny.  Project  Attorney. 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically, 
extremely  cold  weather  has  blanketed 
the  upper  Ohio  Valley  during  the  first 
two  weeks  of  January.  1994.  The 
Allegheny  River,  the  northernmost 
navigable  river  in  the  valley's 
watershed,  has  quickly  frozen  to  ice 
thicknesses  of  up  to  one  foot  in  several 
areas.  Vessels  attempting  to  transit  this 
river  recently  have  reported  problems  in 
maintaining  steerage  and  in  making  way 
on  the  river's  ice  clogged  channels.  The 
severe  icing  of  the  Allegheny  River  and 
the  subsequent  navigation  hazards 
posed  by  the  ice  developed  rapidly  and 
were  unexpected,  leaving  insufficient 
time  to  publish  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public's  best  interest  to 
issue  a  regulation  without  waiting  for  a 
comment  period,  as  immediate 
implementation  of  navigation 
restrictions  is  needed  to  ensure  the 
safety  of  vessels  transitting  the  area. 

Background  and  Purpose 

The  upper  Ohio  River  Valley  is 
experiencing  one  of  the  coldest  winters 
on  record.  Unusually  high  precipitation 
levels  and  record  low  temperatures  have 
led  to  significant  ice  accumulations 
along  the  region's  navigable  waterways. 
The  icing  problem  is  especially  severe 
along  the  Allegheny  River,  where  ice 
thicknesses  of  up  to  one  foot  have  been 


reported.  Vessels  attempting  to  transit 
the  Allegheny  River  have  experienced 
difficulty  in  maintaining  steerage  and  in 
making  way  on  this  river's  ice  clogged 
channels.  By  January  17.  1994.  the 
Allegheny  River's  navigability  had 
deteriorated  (due  to  icej  to  the  point 
where  several  vessel  operators  elected 
not  to  move  tank  barge  cargoes  on  this 
river.  Since  temperatures  in  this  region 
are  not  expected  to  moderate  in  the 
short  term.  Captain  of  the  Port 
Pittsburgh  is  establishing  a  safety  zone 
on  the  Allegheny  river  to  protect  vessels 
from  the  risks  posed  by  the  river's  ice 
clogged  channels.  Commencing  at  4 
p.m.  on  January  18.  1994.  vessel  traffic 
will  not  be  permitted  to  transit  any 
navigable  portion  of  the  Allegheny  River 
unless  specifically  authorized  by  the 
Captain  of  tlie  Port  Pittsburgh.  Vessels 
intending  to  transit  the  Allegheny  River 
may  request  Captain  of  the  Port 
authorization  to  proceed  by  calling 
Marine  Safety  Office  Pittsburgh  at  (412) 
644-5808  or  Coast  Guard  Ohio  Valley 
via  VHF  marine  band  radio  Charmel  13 
(156.650  MKz)  at  least  24  hours  prior  to 
the  vessel's  scheduled  arrival  time  at 
Allegheny  River  mile  0.0.  The  Captain 
of  the  Port  Pittsburgh  will  authorize 
Allegheny  River  transits  on  a  ca.se-by- 
case  basis  after  considering  the  vessel's 
size  (horsepower),  tow  composition,  and 
destination  on  the  river.  This  safety 
zone  will  remain  in  effect  until  4  p.m. 
on  February  15,  1994.  unless  terminated 
at  an  earlier  date  by  the  Captain  of  the 
Port.  Pittsburgh,  Pennsylvania. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26. 1979).  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  it  contains  no  collection  of 
information  requirements.  A  full 
regulatory  analysis  is  unnecessary 
because  the  Coast  Guard  expecis  the 
impact  of  this  regulation  to  be  minimal 
due  to  the  relatively  short  duration  of 
vessel  traffic  restrictions  and  the  relative 
infrequency  of  commercial  vessel 
transits  along  this  navigable  waterway. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 


and  concluded  that,  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  as  an 
action  required  to  protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation  . 
(water),  Records  and  recordkeeping. 
Security  measures.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

f 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S  C.  191: 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6  04-1. 
6.04-6.  and  160.5. 

2.  A  temporary  section  165.T02-005 
is  added,  to  read  as  follows: 

§  1 6S.T02-00S    Safety  Zone:  Alleghany 
River. 

(a)  Location.  The  Allegheny  River 
between  mile  0.0  and  mile  72.0  is 
established  as  a  safety  zone. 

fb)  Effectiw  dates.  This  regulation  is 
effective  at  4  p.m.  on  January  18.  1994 
and  will  terminate  at  4  p.m.  on  February 
15.  1994.  unless  terminated  at  an  earlier 
date  by  the  Captain  of  the  Port. 
Pittsburgh,  Pennsylvania. 

(c)  Refgulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  part,  entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Vessel  operators 
requesting  authorization  to  enter  this 
safety  zone  may  do  so  by  contacting 
Coast  Guard  Marine  Safety  Office 
Pittsburgh  at  (412)644-5808  or  Coast 
Guard  Group  Ohio  Valley  via  VHF 
marine  band  radio  Channel  13  (156.650 
MHz)  at  least  24  hours  prior  to  arriving 
at  Allegheny  River  mile  0.0. 

Dated:  January  18. 1994. 
M.W.  Brown. 

Commander.  U.S.  Coast  Guard.  Captain  of 

the  Port.  Pittsburgh.  Pennsylvania. 

(FR  Doc.  94-2603  Filed  2-3-94;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  233 

Increasing  the  Amounts  of  \he 
Rewards  and  Adding  Money 
Laundering  to  ttie  List  of  Offertses  for 
Which  Rewards  May  Be  Paid  for 
Information 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

summary:  In  1993,  the  Postal  Service 
revised  its  reward  policy  by  increasing 
the  reward  amounts  and  by  adding 
money  laundering  to  the  list  of  offenses 
for  which  rewards  may  be  paid  for 
information  and  services  leading  to  the 
arrest  and  conviction  of  persons 
committing  postal  crimes. 
Consequently,  this  rule  amends  the 
regulations  to  reflect  the  revised  reward 
policy. 

EFFECTIVE  DATE:  February  4, 1994. 
FOn  FURTHER  INF0RMATK3N  CONTACT: 
H.J.  Bauman,  (202)  268-^415. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  offers  rewards  for  information 
and  services  leading  to  the  arrest  and 
conviction  of  perpetrators  of  the 
following  crimes:  (1)  Murder  or 
manslaughter  of  a  postal  employee;  (2) 
assault  on  a  postal  employee;  (3) 
robbery  or  attempted  robbery  of  any 
custodian  of  postal  money  or  property; 
(4)  burglary  of  a  post  office;  (5)  theft, 
possession,  destruction,  or  obstruction 
of  mail;  (6)  p)ostage  or  meter  tampering; 
(7)  offenses  involving  money  orders;  (8) 
mailing  bombs  or  explosives;  (9)  mailing 

Eoisons,  controlled  substances,  or 
azardous  materials;  (10)  using  the 
mails  for  child  pornography;  and  (11) 
using  the  mails  for  money  laundering. 

Postal  Service  regulations  concerning 
these  rewards  are  published  in  title  39 
of  the  Code  of  Federal  Regulations  (CFR) 
as  a  note  following  §  233.2(b).  Since  the 
Postal  Service  has  decided  to  increase 
the  amounts  of  the  rewards,  it  is 
necessary  to  amend  the  CFR  to  reflect 
the  revised  Postal  Service  policy.  In 
addition,  the  offense  of  money 
laundering  (i.e.,  mailing  or  causing  to  be 
mailed  any  money  which  has  been 
obtained  illegally),  has  been  added  to 
the  reward  list. 

In  summary,  §  233.2  is  amended  by: 
(1)  Revising  paragraph  (b)  to  substitute 
"Poster  296"  for  "Notice  96";  (2)  adding 
paragraph  (b)(l)(x)  to  add  money 
laundering  to  the  Ust  of  offenses;  and  (3) 
revising  the  note  following  paragraph 
(b)(2)  to  increase  the  reward  amounts. 

List  of  Subjects  in  39  CFR  Part  233 

Crime,  Law  enforcement.  Postal 
Service. 


Accordingly,  39  CFR  part  233  is 
amended  as  set  forth  below. 

PART  233— INSPECTION  SERVICE/ 
INSPECTOR  GENERAL  AUTHORITY 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  39  U.S.C  101.  401.  402.  403. 
404,  406.  410.  411,  3005(eMl);  12  U.S.C 
3401-3422;  18  U.S.C  981.  1956, 1957,  2254, 
3061;  21  U.S.C  881;  Inspector  General  Act  of 
1978,  as  amended  (Pub.  L  No.  95-452,  as 
amended),  5  U.S.C  App.  3. 

2.  Section  233.2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1),  adding  paragraph 
(b)(l)(x)  and  revising  the  Note  after 
paragraph  (b)(2)  to  read  as  follows: 

1233.2    Circulars  and  reward*. 

(b)  Rewards  (1)  Rewards  will  be  paid 
in  the  amounts  and  under  the 
conditions  stated  in  Poster  296,  Notice 
of  Reward,  for  the  arrest  and  conviction 
of  persons  for  the  following  postal 
offenses: 


(x)  Mailing  or  causing  to  be  mailed 
any  money  which  has  been  obtained 
illegally. 

(2)'   *   • 

Note:  The  text  of  Poster  296,  referred  to  hi 
paragraph  (b)(1)  of  this  section,  reads  as 
follows: 

The  United  States  Postal  Service  offers  a 
reward  up  to  the  amounts  shown  for 
information  and  services  leading  to  the  arrest 
and  conviction  of  any  person  for  the 
following  offenses: 

Murder  or  Manslaughter,  $100,000.  The 
unlawful  liilling  of  any  officer  or  employee 
of  the  Postal  Service  while  engaged  in  or  on 
account  of  the  performance  of  their  official 
duties. 

Assault  on  Postal  Employees.  SI 5.000. 
Forcibly  assaulting  any  officer  or  employee  of 
the  Postal  Service  while  engaged  in  or  on 
account  of  the  performance  of  their  official 
duties. 

Bombs  or  Explosives.  S50.000.  Mailing  or 
causing  to  be  mailed  any  bombs  or  explosives 
which  may  kill  or  harm  another,  or  injure  the 
mails  or  other  property,  or  the  placing  of  any 
bomb  or  explosive  in  a  postal  facility, 
vehicle,  depository  or  receptacle  established, 
approved  or  designated  by  the  Postmaster 
General  for  the  receipt  of  mail. 

Postage  or  Meter  Tampering,  $50,000.  The 
unlawful  use,  reuse,  or  forgery  of  (>ostagc 
stamps,  postage  meter  stamps,  (>ermit 
imprints  or  other  postage;  or  the  use,  sale  or 
possession  with  intent  to  use  or  sell,  any 
used,  forged  or  counterfeited  postage  stamps 
or  other  postage. 

Robbery,  $25,000.  Robbery  or  attempted 
robbery  of  any  custodian  of  any  mail,  or 
money  or  other  property  of  the  United  States 
under  the  control  and  jurisdiction  of  the 
United  States  Postal  Service. 

Burglary  of  Post  Office,  $10,000.  Breaking 
into,  or  attempting  to  break  into  a  post  office. 


station,  branch,  or  a  building  used  wholly  or 
partially  as  a  post  ofBce  with  intent  to 
commit  a  larceny  or  other  depredation  in  that 
part  used  as  a  p>ost  office. 

Money  Laundering.  $10,000.  Mailing  or 
causing  to  be  mailed  any  money  which  has 
been  illegally  obtained. 

Offenses  Involving  Postal  Money  Orders. 
$10,000.  Theft  or  possession  of  stolen  money 
orders  or  any  Postal  Service  equipment  used 
to  imprint  money  orders;  or  altering, 
counterfeiting,  forging,  unlawful  uttering,  or 
passing  of  postal  money  orders. 

Theft,  Possession,  Dwtruction,  or 
Obstruction  of  Mail,  $10,000.  Theft  or 
attempted  theft  of  any  mail,  or  the  contents 
thereof,  or  the  theft  of  money  or  any  other 
property  of  the  United  States  under  the 
ctistody  and  control  of  the  United  States 
Postal  Service  from  any  custodian,  postal 
vehicle,  railroad  depot,  airport,  or  other 
transfer  point,  post  office  or  station  or 
receptacle  or  depository  established, 
approved,  or  designated  by  the  Postmaster 
General  for  the  receipt  of  mail;  or  destroying, 
obstructing,  or  retarding  the  passage  of  mail, 
or  any  carrier  or  copveyance  carrying  the 
mail. 

Child  Pornography,  $10,000.  The  mailing 
or  receiving  through  the  mail  of  any  visual 
depiction  involving  the  use  of  a  minor 
engaging  in  sexually  explicit  conduct 

Poison.  Controlled  Dangerous  Substances, 
Hazardous  Materials.  Illegal  Drugs,  or  Cash 
Proceeds  from  Illegal  Drugs,  $10,000.  Mailing 
or  causing  to  be  mailed  any  poison, 
controlled  substances,  hazardous  materials, 
illegal  drugs,  or  the  proceeds  from  the  sale 
of  illegal  drugs. 

Related  Offenses 

The  United  States  Postal  Service  also  offers 
rewards  as  stated  above  for  information  and 
services  leading  to  the  arrest  and  conviction 
of  any  person:  (1)  For  being  an  accessory  to 
any  of  the  above  crimes;  (2)  for  receiving  or 
having  unlawful  possession  of  any  mail, 
money  or  property  secured  through  the  above 
crimes;  and  (3)  for  conspiracy  to  commit  any 
of  the  above  crimes. 

General  Provisions 

1.  The  Postal  lns{)ectlon  Service 
investigates  the  above  described  crimes. 
Information  concerning  the  violations, 
requests  for  applications  for  rewards,  and 
written  claims  for  rewards  should  be 
furnished  to  the  nearest  Postal  Inspector.  The 
written  claim  for  reward  payment  must  be 
submitted  within  six  months  from  the  date  of 
conviction  of  the  offender,  or  the  date  of 
formally  deferred  prosecution  or  the  date  of 
the  offender's  deadi,  if  killed  in  committing 

a  crime  or  resisting  lawful  arrest  for  one  of 
the  above  offenses. 

2.  The  amount  of  any  reward  will  be  based 
on  the  significance  of  services  rendered, 
character  of  the  offender,  risks  and  hazards 
involved,  time  spent,  and  expenses  incurred. 
Amounts  of  rewards  shown  above  are  the 
maximum  amounts  which  will  be  paid. 

3.  The  term  "custodian"  as  used  herein 
includes  any  person  having  lawful  charge, 
control,  or  custody  of  any  mail  matter,  or  any 
money  or  other  property  of  the  United  States 
under  the  control  and  jurisdiction  of  the 
United  States  Postal  Service. 
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4.  The  Postal  Service  reserves  the  right  to 
reject  a  claim  for  reward  where  there  has 
been  collusion,  criminal  involvement,  or 
improper  methods  have  been  used  to  effect 
an  arrest  or  to  secure  a  conviction.  It  has  the 
right  to  allow  only  one  reward  when  several 
persons  were  convicted  of  the  same  offense, 
or  one  person  was  convicted  of  several  of  the 
above  offenses. 

5.  Other  rewards  not  specifically  referred 
to  in  this  notice  may  be  offered  up>on  the 
approval  of  the  Chief  Postal  Insp>ection  (39 
U.S.C.  404  (a)(8). 

(c)*    *    • 
Stanley  F.  Mires, 

Chief  Counsel,  Legislative  Division. 

|FR  Doc.  94-2064  Filed  2-3-94:  8:45  am) 

BILLiNQ  CODE  7710-12 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA15-1-5995;  A-1-FRL-4831-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Virginia-Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program.  This 
SEP  revision  was  submitted  by  the 
Commonwealth  to  satisfy  the  Federal 
mandate  of  the  Clean  Air  Act  (CAA),  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA.  The  rationale  for 
approving  is  set  forth  in  this  document; 
additional  information  is  available  at 
the  address  indicated.  This  action  is 
being  taken  in  accordance  with  the 
provisions  of  the  CAA. 
EFFECTIVE  DATE:  This  action  will  become 
effective  April  5, 1994,  unless  notice  is 
received  on  or  before  March  7, 1994, 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Masiany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 


documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia.  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  Virginia  Department  of 
Environmental  Quality,  629  E.  Main 
Street,  Richmond  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Donahue,  (215)  597-9781. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAj\  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  CAA 
directs  EPA  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
Title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

On  November  10, 1992,  the 
Commonwealth  of  Virginia  submitted  a 
formal  revision  to  its  SIP.  The  SIP 
revision  consists  of  a  plan  for 
establishing  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program.  In 
order  to  gain  full  approval,  the 
Commonwealth's  submittal  must 
provide  for  each  of  the  following 
program  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 


to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  The  plan  must  also  determine  the 
eligibility  of  small  business  stationary 
sources  for  assistance  in  the  PROGRAM. 
The  plan  includes  the  duties,  funding, 
and  schedule  of  implementation  for  the 
three  PROGRAM  components. 

Under  sections  10.1-1323  through 
10.1-1326  of  the  Code  of  Virginia,  the 
Department  of  Air  Pollution  Control, 
now  the  Department  of  Environmental 
Quality  (VA  DEQj,  is  authorized  to 
create  and  administer  the  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program.  This  law  authorizes 
VA  DEQ  to  create  and  administer  the 
SBAP.  This  law  also  creates  an  Office  of 
Small  Business  Ombudsman  and  a 
Small  Business  Environmental 
Compliance  Advisory  Board,  and 
defines  source  eligibility  for  the  SBAP. 

II.  Evaluation  of  SIP  Revision 

Section  507(a)  of  the  CAA  sets  forth 
seven  requirements  that  the 
Commonwealth  must  meet  to  have  an 
approvable  SBAP.  Four  of  these 
requirements  are  discussed  in  the  first 
section  and  the  requirement  for  the 
establishment  of  an  Ombudsman  in  the 
second  section.  Discussion  of  the 
remaining  two  requirements  follows  the 
third  section. 

1 .  Small  Business  Assistance  Program 

The  first  requirement  is  to  establish 
adequate  mechanisms  for  developing, 
*acollecting  and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  CAA.  The 
second  requirement  is  to  establish 
adequate  mechanisms  for  assisting  small 
business  stationary  sources  with 
pollution  prevention  and  accidental 
release  detection  and  prevention, 
including  providing  information 
concerning  alternative  technologies, 
process  changes,  products  and  methods 
of  operation  that  help  reduce  air 
pollution. 

Virginia  has  met  these  first  two 
requirements  by  establishing  a  SBAP. 
located  in  the  VA  DEQ  Office  of  Permit 
Assistance,  with  the  responsibility  of 
serving  as  a  clearinghouse  for 
information  related  to  compliance 
methods  and  control  technologies, 
pollution  prevention  and  accidental 
release  prevention  and  detection.  The 
Virginia  SBAP  will  disseminate 
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information  on  compliance  which  is    • 
easily  understandable  to  a  nontechnical 
audience  as  well  as  handle  inquiries  on 
specific  methods  for  achieving 
compliance  with  state  and  Federal 
regulations. 

The  information  dissemination  will 
be  both  proactive  and  reactive.  VA  DEQ 
Air  Division  has  presented  a  series  of 
seminars  throughout  Virginia  to  explain 
applicable  requirements  to  small 
businesses  and  interested  citizens. 
Another  series  of  seminars  is  being 
planned,  with  the  assistance  of 
Virginia's  Department  of  Economic 
Development.  The  VA  DEQ  Air  Division 
will  also  receive  seminar  assistance 
from  the  Waste  Management  Division 
and  the  Emergency  Services  Division  for 
pollution  prevention  and  accidental 
release  prevention,  respectively.  The 
SBAP  manager  and  staff  members  will 
develop  public  service  annoimcements 
(PSAs)  and  information  packages  of 
print  material,  addressing  all  topics 
germane  to  the  SBAP.  including 
compliance,  pollution  prevention, 
accidental  release  prevention,  legal 
rights  under  the  CAA,  permitting 
assistance,  notification  of  rights,  audits, 
and  source  modification.  The  PSAs  and 
mailings  of  print  material  will  begin  in 
November,  1994.  For  the  reactive 
component  of  the  SBAP,  a  toll-free 
number  will  be  installed  by  October, 
1994.  Through  outreach  techniques,  the 
SBAP  staHwill  inform  small  business 
stationary  sources  of  their  obhgations 
under  the  CAA. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses  «p' 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  CAA 
in  a  timely  and  efficient  manner,  and 
the  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
CAA  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  CAA. 
Virginia  has  met  these  requirements 
through  the  SBAP.  The  staff  of  the  SBAP 
will  compile  a  Hst  of  technical  referrals 
who  will  assist  them  in  responding  to 
specific  inquiries.  The  VA  DEQ's  Air 
Division,  Office  of  Compliance  and 
Enforcement  (OCE)  and  regional  offices 
currently  offer  compfiance  assistance  to 
sources  in  determining  applicable 
requirements  of  the  CAA.  The  OCE  will 
serve  as  technical  experts  available  for 
referral  by  the  SBAP  in  identifying 
applicable  rules,  determining  necessity 


of  a  permit,  and  identifying  alternatives 
for  achieving  compliance  with  state  and 
local  regulations. 

2.  Ombudsman  Office 

Section  507(a)(3)  of  the  CAA  requires 
the  designation  of  a  state  office  to  serve 
as  the  Oimbudsman  for  small  business 
stationary  sources.  The  Code  of  Virginia, 
section  10.1-1324  authorizes  the 
creation  of  the  Ombudsman's  office.  In 
VA  DEQ,  the  Director  of  the  Office  of 
Permit  Assistance  serves  as 
Ombudsman.  The  Ombudsman  is 
appointed  by  the  DEQ's  Director  and 
reports  directly  to  him  or  her,  and  the 
SBAP  manager  reports  to  the 
Ombudsman.  Additionally,  each  of 
Virginia's  seven  air  quality  control 
regional  offices  will  have  an  appointed 
liaison. 

3.  Compliance  Advisory  Board 

Section  507(e)  of  the  CAA  requires  the 
state  to  establish  a  Compliance  Advisory 
Panel  (CAP)  that  must  include  two 
members  selected  by  the  Governor  who 
are  not  owTiers  or  representatives  of 
owners  of  small  businesses;  four 
members  selected  by  the  state 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  Virginia  has 
established  a  Compliance  Advisory 
Board  pursuant  to  the  Code  of  Virginia, 
section  10.1-1325.  It  is  comprised  of 
seven  members  who  are  appointed  for 
four-year  terms,  starting  on  July  31, 
1993.  The  makeup  of  the  board  is 
prescribed  as  is  required  by  section 
507(e).  Members  of  the  board  will  serve 
without  pay,  and  administrative  support 
for  the  Board  will  be  funded  through  the 
ombudsman's  office. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (A)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (B)  to  review  and  assiu^  that 
information  for  small  business 
stationary  sources  is  easily 
understandable;  (C)  to  develop  and 
disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP;  and 
(D)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act.  (Section 
507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with 
these  three  statutes.  However,  since 
state  agencies  are  not  required  to 
comply  with  them,  EPA  believes  that 


the  state  program  must  merely  require 
the  CAP  to  report  on  whether  the  SBAP 
is  adhering  to  the  general  principles  of 
these  Federal  statutes.)  The  duties  and 
responsibihties  of  Virginia's 
Compliance  Advisory  Board  under 
section  10.1-1326  of  the  Code  of 
Virginia  indicate  that  it  will  be 
responsible  for  all  four  of  the  activities 
listed  above. 

The  sixth  requirement  of  CAA  section 
507(a)  is  to  develop  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  under  the  Act,  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors  or,  at  the  option  of 
the  Commonwealth,  for  providing 
audits  of  the  operations  of  such  sources 
to  determine  compUance  with  the  Act. 
Virginia's  Ombudsman  and  Compliance 
Advisory  Board  will  develop  procedures 
for  referring  sources  to  qualified 
auditors.  The  procedures  will  determine 
how  auditors  will  qualify,  what  the  cost 
will  be,  the  format  and  content  of  the 
audit  report,  and  Virginia's  actions  in 
the  event  of  a  violation  discovered 
during  an  audit.  The  audit  procedures 
will  be  completed  by  July  31, 1994. 

The  seventh  requirement  of  CAA 
section  507(a)  is  to  develop  procedures 
for  consideration  of  requests  from  a 
small  business  stationary  source  for 
modification  of:  (A)  Any  work  practice 
or  technological  method  of  compliance; 
or  (B)  the  schedule  of  milestones  for 
implementing  such  work  practices  or 
compliance  methods.  Virginia  has 
committed  to  develop  procedures  for 
consideration  of  requests  from  a  source 
for  modification  of  work  practices.  The 
source  modification  procedures  will  be 
completed  by  July  31, 1994. 

4.  Source  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

Code  of  Virginia  section  10.1-1323 
duplicates  the  language  of  CAA  section 
507(c)(1)  in  defining  eligible  stationary 
sources.  It  also  provides  for  the  State  Air 
Pollution  Control  Board  to  hear 
petitions  for  eligibility  and  eligibility 
exclusions.  The  Board  will  consult  with 
both  EPA  and  the  Small  Business 
Administration  regarding  exclusions. 
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The  Ombudsman  and  Compliance 
Advisory  Board  will  be  responsible  for 
developing  eligibility  determination 
procedures. 

in.  Summary  of  SIP  Revision 

The  Commonwealth  of  Virginia  has 
submitted  a  SIP  revision  providing  for 
each  of  the  program  elements  required 
by  CAA  section  507.  As  previously 
stated,  the  authority  to  implement  the 
SBAP  has  been  delegated  to  the 
Department  of  Environmental  Quality. 
Program  implementation  will  begin  no 
later  than  November  15,  1994.  The 
Director  of  the  Department  of 
Environmental  Quality  will  appoint  the 
Ombudsman  and  hire  the  three  staff 
dedicated  to  implementing  the  program 
at  the  beginning  of  the  Commonwealth's 
1993-1994  fiscal  year.  The  Code  of 
Virginia,  section  10.1-1325  authorizes 
the  creation  of  a  Compliance  Advisory 
Board  to  periodically  review  the 
effectiveness  of  the  SBAP.  All  members 
will  be  appointed  for  four  year  terms, 
starting  no  later  than  July  31. 1993.  In 
this  action,  EPA  is  approving  the  SIP 
revision  submittal  by  the 
Commonwealth  of  Virginia. 
Accordingly.  §  52.2460  is  added  to  40 
CFR  part  52.  subpart  W-Virginia  to 
reflect  EPA's  approval  action  and  the 
fact  that  it  is  considered  part  of  the 
Virginia  SIP. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
April  5. 1994.  unless,  by  March  7, 1994. 
notice  is  received  that  adverse  or  critical 
comments  will  be  submitted.  If  such 
notice  is  received,  this  action  will  be 
withdrawn  before  the  effective  date  by 
simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
v«ll  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  April  5. 1994. 

Final  Action 

EPA  is  approving  Virginia's  plan  for 
the  establishment  of  a  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program.  Accordingly,  40  CFR  52.2460 
is  added  to  reflect  EPA's  approval 
action.  The  Agency  has  reviewed  this 
request  for  revision  of  the  federally- 
approved  state  implementation  plan  for 
conformance  with  the  Qean  Air  Act, 
including  sections  507  and  section 
110(a)(2)(E). 


Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu* 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envirorunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

In  this  action,  EPA  is  approving  a 
state  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 
it  is  a  program  under  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  state. 
Therefore,  because  the  EPA's  approval 
of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses.  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

This  action  to  approve  the 
establishment  of  a  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program  in  Virginia  has  been  classified 
as  a  Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225)  as  revised  by  an  October  4, 
1993  Memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  On  January  6, 
1989,  the  Office  of  Management  and 
Budget  waived  Table  2  and  Table  3  SIP 
revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA's  request.  This  request  is 
still  applicable  under  Executive  Order 
12866.  which  superseded  Executive 
Order  12291  on  September  30.  1993. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  to  approve  the  establishment  of  a 


Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  in 
Virginia  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  5, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Small  business 
assistance  program. 

Dated:  November  10. 1993. 
W.T.  Wisniewski. 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  W— Virginia 

2.  Subpart  W  is  amended  by  adding 
§  52.2460  to  read  as  follows: 

S  52.2460    Small  business  stationary 
source  technical  and  environmental 
compliance  ss8lstar>ce  program. 

On  November  10, 1992,  the  Executive 
Director  of  the  Virginia  Department  of 
Air  Pollution  Control  submitted  a  plan 
for  the  establishment  and 
implementation  of  a  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program  as  a  State  Implementation  Plan 
revision,  as  required  by  title  V  of  the 
Clean  Air  Act.  EPA  approved  the  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  on  February  4, 
1994,  and  made  it  a  part  of  the  Virginia 
SIP.  As  with  all  components  of  the  SIP. 
Virginia  must  implement  the  program  as 
submitted  and  approved  by  EPA. 
IFR  Doc.  94-2282  Filed  2-3-94;  8:45  am) 
Biuiwo  cooc  tan  M  » 
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40  CFR  Part  52 
[AL15-1-60S0;  FRL-4829-4] 

Approval  and  Promulgation  of 
Implementation  Plans  Alabama: 
Approval  of  Revisions  to  Alabama 
State  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  particulate  emission  regulations  of 
the  Alabama  State  Implementation  Plan 
(SIP)  submitted  by  the  State  of  Alabama 
through  the  Alabama  Department  of 
Environmental  Management  on 
September  23, 1985.  The  revisions 
include  specific  regulations  for  coke 
ovens  for  Gulf  States  Steel  Corporation, 
formerly  Gadsden  Steel  Company, 
formerly  RepubUc  Steel  Corporation. 
These  regulations  were  revised  to 
ensiire  that  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  will  continue  to  be 
maintained  in  Etowah  County,  Alabama. 
EFFECTIVE  DATE:  This  action  will  be 
effective  April  5. 1994,  unless  notice  is 
received  by  March  7, 1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  State 
submittal  are  available  for  public  review 
at  the  following  locations; 
EPA.  Attn:  Jerry  Kuitzweg,  ANR  443, 
Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington  DC 
20460: 
Joey  LeVasseur,  Regulatory  Planning 
and  Development  Section,  Air 
Programs  Branch,  United  States 
Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street  NE.. 
Atlanta.  Georgia.  30365. 
Alabama  Department  of  Environmental 
Management.  1751  Congressman  W. 
L.  Dickinson  Drive.  Montgomery. 
Alabama,  36109. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur.  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street  NE.,  Atlanta,  Georgia. 
30365.  (404)  347-2864. 
SUPPt.EMENTARY  INFORMATION:  On 
September  23. 1985.  the  State  of 
Alabama  through  the  Alabama 
Department  of  Environmental 
Management  submitted  revisions  to  the 
Alabama  SIP  to  address  air  emissions 
from  steel  mills  located  in  Etowah 
County.  The  air  quality  with  regard  to 
particulate  matter  in  Etowah  County, 


Alabama,  is  predominantly  influenced 
by  the  operation  of  Gulf  States  Steel 
Corporation.  Therefore,  mitigation 
measures  concentrate  on  those 
processes  peculiar  to  the  making  of 
steel.  The  following  is  a  detailed 
summary  of  the  revisions  to  the 
Alabama  SIP  which  EPA  is  approving  in 
this  action. 

The  State's  original  implementation 
plan  for  the  control  of  particulate 
emissions  &t)m  steel  mills  contained 
two  broadly  applicable  regulations. 
Visible  emissions  were  regulated  by 
section  335-3-4-.01  (formerly  4.1)  and 
the  amount  of  particulate  mass  emitted 
was  regulated  by  the  general  process 
weight  provisions  of  section  335-3-4- 
.04  (formerly  4.4).  In  general,  those 
regulations  adequately  addressed 
particulate  emissions  from  stacks,  but 
could  not  be  effectively  applied  to 
control  process  fugitive  emissions. 
These  regulations  were  difficult  to 
enforce  because  there  was  no  easy  or 
accurate  way  to  measure  actual 
emissions. 

In  order  to  remedy  the  problems 
associated  with  these  original 
regulations,  the  State  adopted  source- 
specific  regulations  governing  the 
distinctive  emission  processes 
associated  with  coke  making.  The  coke 
oven  regulations  were  adopted  by  the 
Alabama  Air  Pollution  Control 
Commission  on  June  12, 1974.  The 
regulations  were  submitted  to  EPA  for 
approval  as  a  revision  to  the  Alabama 
SIP  on  June  20, 1974.  EPA  approved  the 
regulations  on  August  28, 1975  (40  FR 
39503).  A  summary  of  these  coke  oven 
emission  regulations  is  provided  in  this 
notice  in  order  to  provide  an 
understanding  of  the  control  strategy 
pertinent  to  this  notice.  Many  of  these 
regulations  remain  an  integral  part  of 
the  strategy.  The  regulations  were 
originally  codified  under  section  4.9  but 
have  been  recodified  as  follows. 

Section  335-3-4:09(2}— This  section 
requires  that  all  reasonable  measures  be 
applied  to  prevent  emissions  from  the 
unloading  and  transfer  of  coal  and  coke. 

Section  335-3-4-09(3).  Charging— 
This  section  limits  charging  emissions 
to  less  than  20  percent  except  for  3 
minutes  in  any  hour  for  batteries  with 
less  than  70  ovens. 

Section  335-3-4-.09(4),  Pushing— 
This  section  forbids  any  visible 
emissions  greater  that  40  percent  during 
the  pushing  cycle  except  for  one  push 
per  hour  (EPA  approved  this  regulation 
April  4, 1979  (44  FR  20079)). 

Section  335-3-4-.09(5)— This  section 
limits  visible  emissions  to  10  percent  at 
the  offtake  piping  and  no  more  than  5 
percent  at  the  charging  lids. 


Section  335-3-4-.09(6),  Coke  Oven 
Doors — ^This  section  provides  that  there 
shall  be  no  visible  emissions  frt>m  more 
than  15  percent  of  the  doors  of  the 
battery. 

Section  3 3 5-3-4-.09( 7)— This  section 
describes  the  general  maintenance 
requirements  for  coke  ovens. 

Section  335-3-4-.09(8).  Combustion 
Stacks — This  section  provides  that  there 
shall  be  no  visible  emissions  of  an 
opacity  greater  than  20  percent  from  any 
stack  except  for  3  minutes  in  any 
consecutive  60  minutes. 

Section  335-3-4-.09(9),  Quenching— 
This  section  requires  that  quench  towe.'^s 
be  provided  with  properly  operating 
baffles  and  provides  for  water  quality 
guidelines. 

EPA's  analysis  of  emission  reductiors 
needed  to  achieve  attainment  of  the 
particulate  matter  NAAQS  resulted  in  a 
finding  that  the  proposed  pushing 
regulation  (335-3-4-.09(4))  was 
inadeouate.  EPA,  therefore,  took  no 
official  action  on  that  regulation  on 
August  28, 1975,  when  the  other 
regulations  were  approved,  pending  the 
conclusion  of  additional  studies. 
Consequently,  the  State's  process  weigl.t 
and  general  opacity  regulations 
remained  the  only  federally  approved 
regulation  for  coke  oven  pushing 
emissions.  On  April  4, 1979,  EPA 
approved  coke  oven  plan  revisions 
submitted  on  July  14, 1978,  to  attain  the 
national  standards  for  particulate 
matter.  These  regulations  were  later 
relaxed  to  the  1975  version. 

Neither  of  the  two  regulatory 
approaches  heretofore  described 
contained  specific  regulations  to  limit 
fugitive  particulate  emissions  from  road 
dust,  parking  lots,  storage  piles,  etc. 
However,  these  nontraditional  fugitive 
emissions  are  now  subject  to  limitations 
by  permit  condition  and  by  the  terms  of 
today's  final  rule. 

On  March  3, 1978,  in  accordance  with 
section  107(d)  of  the  CAA,  EPA 
designated  the  area  surrounding  the 
Gulf  States  Steel  Corporation  facility  in 
Etowah  County,  Alabama,  as 
nonattainment  for  total  suspended 
particulates  (TSP).  Gulf  States  Steel 
Corporation  remained  the  dominant 
major  point  source  contributing  to  the 
particulate  nonattainment  problem  in 
Etowah  County. 

Section  172  of  the  Clean  Air  Act 
(CAA)  requires  that  plan  revisions 
assuring  the  attainment  of  the  NAAQS 
for  particulate  matter  are  to  provide  for 
the  implementation  of  reasonably 
available  control  technology  (RACT)  as 
expeditiously  as  practicable.  In  response 
to  the  section  107(d)  nonattainment 
designation  and  call  for  a  particulate  SIP 
revision  for  Etowah  and  Jefferson 
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Counties,  Alabama  revised  its  coke  oven 
pushing  and  charging  regulations  to 
require  a  RACT  level  of  control.  These 
regulations  were  directed  specifically  to 
Jefferson  and  Etowah  Counties  and  were 
federally  approved  on  April  4, 1979. 
These  regulations,  however,  were  never 
implemented  due  to  legal  challenges  to 
the  section  107  redesignation  process. 
On  procedural  grounds.  Republic  Steel 
and  U.S.  Steel  challenged  the  validity  of 
EPA's  March  3, 1978,  designation  of 
portions  of  Jefferson  and  Etowah 
Counties  as  nonattainment  areas  for 
TSP. 

On  May  3, 1979,  the  5th  Circuit  Court 
of  Appeals  (now  the  Eleventh  Circuit 
Court  of  Appeals)  in  Republic  Steel  vs. 
EPA  and  U.S.  Steel  vs.  EPA  found  that 
EPA  had  not  adequately  complied  with 
the  requirements  of  the  Administrative 
Procedure  Act  in  its  nonattainment 
designation  action,  and  directed  EPA  to 
initiate  the  designation  process  again. 
On  June  10, 1980,  EPA  again  designated 
Etowah  County  as  primary 
nonattainment  for  TSP  and  directed  the 
State  to  submit  a  SIP  revision.  U.S.  Steel 
and  Republic  Steel  did  not  appeal  this 
designation  of  nonattainment  by  EPA. 

In  an  order  issued  July  2, 1979,  the 
Eleventh  Circuit  Court  of  Appeals 
stayed  the  effective  date  of  EPA's 
approval  of  the  1978  coke  pushing  and 
charging  regulations  until  the 
nonattainment  designation  challenge 
was  resolved.  In  a  second  order  issued 
October  23, 1979,  further  proceedings  in 
the  case  were  stayed  pending  EPA's 
final  action  on  any  new  SIP  revision 
that  might  be  required  after  finalization 
of  the  nonattainment  boundaries  in 
Etowah  and  Jefferson  Counties.  As  part 
of  the  basis  of  the  second  stay.  EPA 
agreed  not  to  enforce  the  1978  coke 
pushing  regulations  p>ending 
finalization  of  the  nonattainment 
boundaries  and  EPA's  final  action  on 
any  new  SIP  revision  that  may  be 
required.  Thus,  neither  EPA  nor  the 
State  enforced  the  1978  coke  oven 
pushing  and  charging  regulations. 

In  November  1984,  the  Eleventh 
Grcuit  Court  of  Appeals  notified  the 
Department  of  Justice  and  counsel  for 
U.S.  Steel  and  Gadsden  Steel  that  the 
Court  would  not  carry  this  case  on  its 
docket  indefinitely  and  directed  counsel 
to  confer  and  dispose  of  the  case.  U.S. 
Steel  and  Gadsden  Steel  Company 
(formerly  Republic  Steel)  requested  that 
EPA's  action  in  adopting  1978  coke 
oven  regulations  be  vacated  or, 
alternatively,  that  the  July  1979  stay  of 
enforcement  of  these  regulations  be 
continued.  EPA  and  the  Justice 
Department  disagreed  with  the  two  steel 
companies,  pointing  out  that  the 
petition  for  review  lacked  "good  cause" 


in  light  of  EPA's  second  (and 
unchallenged)  designation  of  parts  of 
Jefferson  and  Etowah  Counties  as 
nonattairunent  areas  for  total  suspended 
particulate  matter  (TSP).  EPA  and  the 
Justice  Department  reasoned  that  the 
1978  Alabama-submitted  coke  oven 
regulations  (which  represented 
Reasonably  Available  Control 
Technology)  were  needed  due  to  the 
a.Tt -jted  area's  nonattainment  status. 
The  parties  failed  to  reach  an  agreement 
anci  riled  legal  briefs  and  memoranda 
with  the  court. 

On  May  14, 1985.  the  Eleventh  Circuit 
Court  dismissed  the  steel  companies' 
petitions  for  review  without  prejudice. 
The  dismissal  of  the  case  dissolved  the 
July  1979  agreement  by  EPA  to  stay 
enforcement  of  the  1978  Alabama  coke 
oven  regulations.  However,  because  of 
the  imminent  approval  status  of  this  SIP 
revision,  EPA  has  continued  to  refrain 
from  enforcement  of  the  1978 
regulations.  Regulations  in  this  SIP 
revision  will  supersede  the  1978  coke 
oven  regulations  in  Etowah  County. 

A  reduction  in  particulate  emission 
levels  has  occurred  at  the  Gulf  States 
Steel  facility  due  to  the  enforcement  of 
regulations  applying  to  steel  mills 
adopted  in  1974,  along  with  a  fugitive 
emissions  control  program  more 
recently  implemented  by  Gulf  States 
Steel  Corporation.  To  insure  that  the 
reductions  associated  with  the  fugitive 
emissions  control  program  will  continue 
in  the  future,  ADEM  adopted 
regulations  requiring  Gulf  States  Steel 
Corporation  to  continue  efforts  to 
reduce  fugitive  emissions. 

ADEM  submitted  SIP  revisions  on 
June  19, 1985.  September  3, 1985,  and 
September  15, 1985.  modifying  the 
particulate  control  strategy  for  Etowah 
County.  The  State  requested  that 
Etowah  County  be  redesignated  to 
attainment  for  TSP.  EPA  has  more 
recently  cdopted  a  particulate  matter 
standard  based  on  particles  with  an 
aerodynamic  diameter  of  less  than  10 
microns  (PMlO).  Under  the  1990 
Amendments,  Etowah  County  does  not 
have  to  redesignate  to  attainment  for 
TSP,  and  therefore,  the  EPA  is  not 
acting  on  the  request  to  redesignate. 

The  following  is  a  list  of  the  revisions 
made  to  Chapter  4  to  control  particulate 
emissions.  These  revisions  are  being 
approved  in  today's  action. 

335-3-4-.  17(1)    Visible  Emissions 
from  roof  monitors  or  other  openings  in 
the  basic  oxygen  furnace  (BOP) 
building,  other  than  water  mist  or  vapor, 
shall  not  exceed  a  shade  or  density 
greaterlhan  twenty  percent  (20%) 
opacity  as  determined  on  a  three  (3) 
minute  rolling  average.  Compliance 
shall  be  determined  by  using  the 


procedures  specified  at  40  CFR  part  &0, 
appendix  A,  Method  9  excluding 
section  2.5. 

335-3-4:17(2)    All  paved  roads  shall 
be  vacuum  swept  or  Hushed  of  surface 
material  every  third  consecutive  day. 
The  vacuum  sweeper  shall  have  a 
minimum  blower  capacity  of  12.000  cfm 
and  the  flushing  machine  shall  dispense 
water  at  the  rate  of  0.32  gal/yd  .2 

335-3-4-.  1 7(3)    Paved  parking  areas 
shall  be  vacuum  swept  or  flushed  of 
surface  material  every  calendar  quarter. 
The  vacuum  sweeper  shall  have  a 
minimum  blower  capacity  of  12,000  cfm 
and  the  flushing  machine  shall  dispense 
water  at  the  rate  of  0.32  gai/yd  .2 

335-3-4-.  1 7(4)    Paved  road  or  area 
flushing  specified  in  sections  335-3— t- 
.17(2)  and  335-3-4-.17(3)  is  not    ' 
required  when  the  temperature  is  below 
32  °F.  Paved  road  or  area  cleaning  is  not 
required  when  precipitation  during  the 
previous  24-hour  period  has  exceeded 
0.01  inches. 

335-3-4-.17(5)    Unpaved  roads, 
traffic  areas  in  the  slag  storage  area,  and 
traffic  areas  in  other  material  storage 
areas  shall  be  treated  with  petroleum 
resin,  asphalt  emulsion,  or  equivalent 
dust  suppressant  on  a  quarterly  or  more 
frequent  basis  as  determined  by  the 
Director. 

335-3-4-.17(6)    Unpaved  parking 
lots  shall  be  treated  with  petroleum, 
resin,  asphalt  emulsion,  or  equivalent 
dust  suppressant  on  a  semi-annual 
basis. 

335-3-4-.17(7)    The  petroleum  resin 
or  asphalt  emulsion  dust  suppressant 
required  in  sections  335-3-4-.17(5)  and 
335-3-4-.  17(6)  shall  be  applied  at  a 
dilution  ratio  of  20%  for  the  initial  three 
applications  and  12%  for  subsequent 
applications.  The  suppressant  shall  be 
applied  at  the  rate  of  0.75  gal/yd  2  of 
diluted  solution.  Other  dust 
suppressants  must  be  applied  at  an 
equivalent  dilution  ratio  and 
application  rate  as  determined  by  the 
Director. 

335-3-4-.  1 7(8)    The  source  sha  1 1 
maintain  at  its  plant  premises,  and  make 
available  for  inspection,  records 
documenting  each  occasion  on  which 
paved  areas  are  cleaned  in  accordance 
with  sections  335-3-4-.17(2)  and  335- 
3-4-17(3),  and  any  occasion  on  which 
such  paved  areas  are  not  cleaned 
according  to  the  required  schedule, 
including  any  justification  for  failure  to 
meet  the  required  schedule,  such  as 
equipment  breakdown  or  inclement 
weather  conditions.  TTie  company  shall 
also  maintain,  and  make  available  for 
inspection,  records  documenting  the 
frequency  and  amount  of  applications 
required  by  sections  335-3-4-.17(5)  and 
335-3-4-.17(6).  These  records  shall  be 
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maintained  for  a  minimum  of  two  years 
following  the  date  of  the  recorded 
information. 

335-3-4-.  1 7(9)    The  source  shall, 
within  30  days  of  approval  of  this 
section,  notify  the  Department  of  a 
designated  reclaim  area  on  the  plant 
property  and  a  designated  paved  road  at 
its  premises  to  be  used  te 
molten  slag  from  the  basic  oxygen^ 
furnace  shop  to  the  reclaim  area.  These 
designations  shall  not  be  changed 
without  the  written  approval  of  the 
Director. 

These  regulations  have  resulted  in 
estimated  particulate  emission 
reduction  of  1400  tons/year  and  h/ve 
allowed  Etowah  County  to  demonstrate 
measured  attainment  of  the  NAAQS  for 
PMIQ.  EPA  has  concluded  that  the 
revisions  are  sufHcient  to  allow  the  area 
to  continue  to  attain  and  maintain  the 
NAAQS  for  PMlO.  The  approval  of 
these  regulations  is  accompanied  by  the 
caveat  that  the  levels  of  control 
speciHed  for  blast  furnace  casthouses 
and  coke  batteries  do  not.  in  the 
Agency's  opinion,  represent  RACT  and 
would  not  necessarily  be  sufficient  for 
nonattainment  areas  to  achieve 
compliance  with  the  NAAQS.  It  should 
be  noted  that  there  are  no  sources 
affected  by  this  action  which  receive 
stack  height  credits  above  Good 
Engineering  Practice  (GEP)  or  any  other 
dispersion  technique. 

Final  Action 

EPA  is  approving  the  aforementioned 
revisions  to  the  Alabama  SIP.  These 
revisions  are  consistent  with  EPA  policy 
and  guidance.  This  action  is  being  taken 
without  prior  proposal  because  the 
changes  are  noncontroversial  and  EPA 
anticipates  no  significant  comments  on 
them.  The  public  should  be  advised  that 
this  action  will  be  effective  April  5, 
1994.  However,  if  notice  is  received  by 
March  7, 1994  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review  of  this  action  must  be 


filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  5, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
tables  2  and  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  two 
years.  EPA  has  submitted  a  request  for 
a  permanent  waiver  for  table  2  and  table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  sn^all  entities.  (5  U.S.C.  603 
and  604)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 


federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  17. 1993. 
Patrick  M .  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  B — Alabama 

2.  Section  52.50  is  amended  by 
adding  paragraph  (c)(63)  to  read  as 
follows: 

§  52.50    Identification  of  plan. 

***** 

(c)*  •  • 

(63)  Provisions  for  coke  ovens  were 
submitted  by  the  Alabama  Department 
of  Environmental  Management  on 
September  25, 1985. 

(i)  Incorporation  by  reference 

(A)  Alabama  Department  of 
Environmental  Management 
Administrative  Code,  Chapter  335-3-4- 
.17,  Steel  Mills  Located  in  Etowah 
County,  adopted  September  18, 1985. 

(ii)  Other  material. 

(A)  None. 


(FR  Doc.  94-2520  Filed  2-3-94;  8:45  am) 

BtLUNO  CODE  eS«0-«0-P 

40  CFR  Parts  52  and  81 
[OH48-1-6051;  FRL-4815-1] 

Appit>val  of  Maintenance  Plan  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  OH 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  USEPA  is  approving  a 
redesignation  request  and  maintenance 
plan  for  Cuyahoga  County,  Ohio  as  a 
revision  to  Ohio's  State  Implementation 
Plan  (SEP)  for  carbon  monoxide. 
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The  revision  is  based  on  a  request 
from  the  State  of  Ohio  to  redesignate 
this  area,  and  approve  its  maintenance 
plan,  and  on  the  supporting  data  the 
State  submitted.  Under  the  Clean  Air 
Act,  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  change. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  March  7, 1994. 

ADDRESSES:  William  Jones,  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE-17J),  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Region  5, 
Chicago.  Illinois  60604,  (312)  886-6058. 

Copies  of  the  redesignation  request, 
public  coaunents  on  the  proposed  rule, 
and  otk«r  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  (It  is 
recommended  that  you  telephone 
William  Jones  at  (312)  886-6058,  before 
visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Region  5, 
Chicago,  Illinois  60604. 

A  copy  of  this  redesignation  is 
available  for  inspection:  Jerry  Kurtzweg 
(ANR-443),  U.S.  Environmental 


Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones  at  (312)  886-6058. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  pre-amended  Clean 
Air  Act  (CAA),  the  United  States 
Envirorunental  Protection  Agency 
(USEPA)  promulgated  the  carbon 
monoxide  (CO)  attainment  status  for 
each  area  of  every  State.  For  Ohio, 
Cuyahoga  County  was  designated  as  a 
nonattainment  area  for  CO,  see  43  FR 
8962  (March  3,  1978),  and  43  FR  45993 
(October  5,  1978).  On  November  15, 
1990,  the  Clean  Air  Act  Amendments  of 
1990  were  enacted.  Public  Law  No.  101- 
549,  104  Stat.  2399,  codified  at  42 
U.S.C  7401-7671q.  Pursuant  to  section 
107(d)(1)(C)  of  the  CAA.  Cuyahoga 
County  retained  its  designation  of 
nonattainment  for  CO  by  operation  of 
law,  see  56  FR  56694  (November  6, 
1991).  At  the  same  time  the  area  was 
classified  as  a  moderate  CO 
nonattainment  area  based  on  a  design 
value  of  10.1  parts  per  million. 

The  Ohio  Environmental  Protection 
Agency  requested  that  Cuyahoga  County 
be  redesignated  to  attainment  in  a  letter 


dated  October  16. 1992,  and  received  by 
USEPA  on  October  21. 1992.  On  July  12. 
1993  (58  FR  37453)  USEPA  proposed  to 
approve  Ohio's  requested  redesignation. 
The  CO  nonattaiiunent  area  at  issue 
consists  of  Cuyahoga  County.  The  State 
of  Ohio  has  met  all  of  the  CAA 
requirements  for  redesignation  pursuant 
to  section  107(d)(3)(E). 

The  State  provided  monitoring, 
modeling  and  emissions  data  to  support 
its  redesignation  request.  The  1992  CO 
attainment  emissions  inventory  totals  in 
tons  per  day  are  98.55,  81.25,  and  67.17, 
respectively,  for  the  point,  area,  and 
mobile  sources.  The  State  relied  on  the 
existence  of  an  approved  Inspection  and 
Maintenance  (I/M)  program  as  part  of  its 
maintenance  demonstration. 

The  State  of  Ohio  also  provided  the 
following  schedule  for  implementing 
the  contingency  plan  and  committed  to 
retain  the  existing  monitoring  network 
for  carbon  monoxide  in  the  Cleveland 
area.  The  last  column  in  the  schedule  is 
the  amount  of  time  that  a  specific 
activity  must  start  ahead  of  the 
oxygenated  fuels  program  start  date  for 
scheduling  purposes.  The  completion 
time  is  the  amount  of  time  required  to 
finish  a  specific  activity  in  the  table. 


Cleveland  Oxygenated  Fuels  Contingency  Program  Implementation  Schedule^ 


Activity 


Comptetjon  time 


Lead  time 
r>ee<Jecl  be- 
fore start 

date 
(months) 


Ohio  EPA  evaluates  data  from  r>etworV  morwtors  when  a  violation  is  detected,  and  announces  that  a  vk)lation 

has  t)een  found  arxJ  the  oxygenated  fuels  program  is  needed. 

Ohio  EPA  submits  requests  artd  obtains  necessary  program  budget 

Petroleum  irvJustry  secures  oxygeriates  and  sets  up  tracking  systems  to  comply  with  the  requirements 

Ohio  EPA  reviews  ttie  exist)r>g  state  rules  requiring  the  program  to  determine  if  char)ges  are  needed^desiredl 

and  completes  rulen^ing. 

Ohio  EPA  hires  additional  staff  needed  to  corKfuct  the  program  and  trains  staff 

Ohio  EPA  purchases  needed  equipnoent _ 

Ohio  EPA  secures  lab  contracts  

Ohio  EPA  begins  public  awareness  program 

Ohio  EPA  prepares  for  and  requires  Control  Area  Responsible  parties  (CARs)  to  register 


1  morrth 


Up  to  1 2  monttw 

8  months 

7  months 


7  months  .... 
5  months  .... 
4  months  .... 
4  months  %... 
3  months  .... 


13 

12 
8 

7 

7 
5 

4 
4 
3 


'  Based  upon  this  schedule,  the  oxygenated  fuels  program  could  be  implemented  the  next  wirrter  season  following  the  detection  of  a  violation 
(depending  upon  txxJget  lead  time  r>eeded).  or  at  maximum,  would  be  impiemented  within  12  months  of  a  violation. 


Public  ConunentAJSEPA  Response 

The  following  comments  were 
received  on  the  July  12, 1993,  notice  of 
proposed  rulemaking.  USEPA 's 
response  follows  each  comment. 

Comment:  The  air  quality  in  the 
Cleveland  area  is  unhealthy  and  the  area 
should  remain  nonattainment  and  the 
requirements  not  be  relaxed.  If  nothing 
is  done  now,  the  problem  will  get 
worse. 

Response:  The  State  of  Ohio 
submitted  air  quality  modeling  and 
monitoring  data  as  a  part  of  their 
redesignation  request.  These  data  show 


that  the  area  is  currently  in  attainment 
of  the  primary  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  carbon 
monoxide  (CO)  and  is  expected  to 
remain  in  attainment  for  at  least  the 
next  10  years.  The  primary  NAAQS  are 
established  to  protect  public  health. 
Since,  the  State  has  met  the 
redesignation  requirement  to 
demonstrate  that  the  air  quality  meets 
the  NAAQS,  USEPA  believes  the  air 
quality  is  sufficient  to  protect  the  public 
health.  USEPA  caruiot  reject  the 
redesignation  request  on  this  basis. 


Comment:  If  the  redesignation  is 
approved,  it  would  discourage  the 
public  transfiortation  system  in  the  area 
from  making  improvements  to  its  fleet. 

Response:  The  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
has  provisions  for  Congestion  Mitigation 
and  Air  Quality  Improvement  Programs. 
Under  these  provisions,  funding  has 
been  made  available  for  ozone  and  CO 
nonattainment  areas  for  certain  actions 
that  can  improve  air  quality.  Since  the 
air  quality  in  Cuyahoga  County  remains 
nonattainment  for  ozone,  they  can  apply 
for  these  funds. 
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Comment:  Oxygenated  gasoline 
creates  less  pollution  and  should  be 
mandated  in  the  area. 

Response:  While  oxygenated  hiel 
lowers  CO  levels,  the  State  has  shown 
that  the  CXD  levels  are  below  the 
standard  and  are  expected  to  remain 
below  the  standard  for  at  least  the  next 
10  years  in  the  County,  without  using 
oxygenated  hiels.  Since  the  State  has 
demonstrated  maintenance  without  the 
measure  and  an  oxygenated  fuels 
program  is  not  an  applicable 
requirement  for  purposes  of 
redesignation,  EPA  cannot  mandate  the 
program  in  this  area.  However,  if  a 
violation  were  to  occur  the  State  has 
committed  to  implement  oxygenated 
fuels  in  the  area. 

Comment:  The  area  should  not  be 
redesignated  because  it  would  then  be 
required  to  use  reformulated  gasoline 
during  the  winter. 

Response:  Reformulated  fuels  are 
required  in  certain  ozone  nonattainment 
areas,  and  oxygenated  fuels  are  required 
in  certain  CO  nonattainment  areas. 
These  are  two  distinct  requirements. 
The  redesignation  of  the  area  to 
attainment  for  CO  will  not  result  in  the 
county  having  a  reformulated  fuels 
requirement  for  controlling  CO. 
Furthermore,  under  the  CAA  none  of 
the  areas  in  Ohio  are  currently  subject 
to  the  reformulated  fuels  requirement. 

The  remaining  public  comments 
received  (over  120)  were  all  in  support 
of  the  redesignation  and,  therefore,  will 
not  be  addressed  here. 

Rulemaking  Action 

The  amended  Clean  Air  Act 
established  new  submittal  requirements 
with  respect  to  various  programs. 
Therefore,  USEPA  reviewed  the  State's 
submittal,  to  determine  whether  the 
State  met  the  applicable  requirements  of 
the  amended  Act. 

Section  187(a)(*)  of  the  Act 
establishes  the  I/M  requirements 
applicable  to  moderate  CO 
nonattainment  areas.  Section  187(aK4) 
requires  the  State  to  have  submitted  an 
I/M  program  immediately  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  USEPA  has 
interpreted  this  provision  to  require 
submittal  of  a  commitment  to  USEPA  by 
November  15, 1992.  see  57  FR  52950 
(Nov.  5,  1992).  This  commitment  would 
commit  to  the  submittal  of  an  actual 
program  by  November  15. 1993. 
Therefore,  November  15. 1992.  is  the 
date  on  which  the  I/M  requirement 
became  applicable.  Although  Ohio  is 
not  required  to  submit  an  approvable  1/ 
M  program  in  order  for  USEPA  to 
determine  that  the  State  has  met  the 
applicable  requirements  of  part  O.  the 


State  must  have  an  approved  I/M 
program  prior  to  redesignation  because 
it  has  relied  on  such  a  program  to 
demonstrate  maintenance  of  the 
NAAQS. 

The  redesignation  request  can  now  be 
approved  as  meeting  conditions  of  the 
CAA  in  section  107(d)(3)(E)  for 
redesignation.  since:  (1)  The  l/M 
regulations  have  recently  been  fully 
approved  as  a  part  of  the  CO  SIP;  (2)  the 
State  has  submitted  a  schedule  for 
implementing  the  contingency  plan:  and 
(3)  the  State  has  committed  to  maintain 
an  acceptable  CO  monitoring  network  in 
the  maintenance  area.  The  State  has  also 
met  the  terms  of  the  May  26, 1988.  SIP 
call  for  the  Cleveland  area. 

The  applicable  New  Source  Review 
(NSR)  requirements  for  moderate  CO 
areas  are  in  section  172(c)(5)  of  the  Act 
Section  172(b)  establishes  a  date  no  later 
than  November  15. 1993.  for  submittal 
of  the  section  172(c)  requirements. 
Since  USEPA  has  not  estabUshed  an 
earlier  date  for  submittal,  the  NSR 
requirement  does  not  become  an 
applic^le  requirement  until  November 
15.  1993.  Since  Ohio  submitted  the 
redesignation  request  for  Cuyahoga 
County  prior  to  November  15, 1993,  and 
the  area  is  now  designated  attainment, 
there  is  no  longer  a  requirement  for 
nonattainment  area  CO  NSR. 

The  amended  Act  also  specifies  new 
requirements — i.e.,  requirements  not 
established  under  the  pre-amended 
Act — for  CO  nonattainment  areas.  These 
include  an  oxygenated  fuels  program 
and  an  emissions  inventory.  These 
requirements  were  due  on  November  15. 
1992.  Since  Ohio  submitted  the 
redesignation  request  prior  to  November 
15, 1992,  the  State  was  not  required  to 
submit  these  plan  elements  for  purposes 
of  redesignation.  Further,  since  the  area 
is  now  designated  attainment  for  CO, 
the  CO  emissions  inventory  and 
oxygenated  fuels  SIPs  are  no  longer 
required.  However,  a  CO  emissions 
Inventory  was  submitted  as  the 
attainment  emissions  inventory  and  is 
being  approved  as  part  of  this 
redesignation  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  In  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Today's  action  makes  final  the  action 
proposed  on  July  12, 1993  (58  FR  37453) 
to  approve  Ohio's  requested 
redesignation  of  Cuyahoga  County  to 
attainment  for  CO.  This  action  has  been 
reclassified  &om  a  Table  1  to  a  Table  2 


action  by  the  Regional  Administrator 
under  the  processing  procedures 
published  in  the  Federal  Register  on 
January  19.  198^9  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
(0MB)  waived  Tables  2  and  3  SIP 
revisions  (54  FR  222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years. 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA 's  request  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
6U|}erseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  US.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (1976);  42  U.S.C, 
7410(a)(2). 

RedesigTuition  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
I  certify  that  the  approval  of  the 
redesignation  request  will  not  affect  a 
substantial  number  of  small  entities. 

Under  secUon  307(b)(1)  of  the  Qean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
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appropriate  circuit  by  April  5,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  may  be 
filed,  and  shall  not  postpone  the 
effectiveness  of  such  rule  or  action.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations. 

40  CFR  Part  81 
Air  pollution  control. 

Note — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  December  2, 1993. 
Valdaa  V.  Adamkus, 
Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  a  new  paragraph  (c)  (93)  to  read 
as  follows: 

§52.1870    Identification  of  plan. 

***** 

(c)  *  *  * 

(93)  In  a  letter  dated  October  16, 1992, 
the  OEPA  submitted  a  revision  to  the 
Carbon  Monoxide  State  Implementation 
Plan  for  Cuyahoga  County.  This  revision 
contains  a  maintenance  plan  that  the 
area  will  use  to  maintain  the  CO 
NAAQS.  The  maintenance  plan 
contains  an  oxygenated  fuels  program  as 
a  contingency  measure  to  be 
implemented  if  the  area  violates  the  CO 
NAAQS. 

(i)  Incorporation  by  reference.  (A) 
Letter  dated  October  16, 1992,  from 
Donald  R.  Schregardus,  Director,  Ohio 
Environmental  Protection  Agency  to 
Valdas  Adamkus,  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency,  Region  5  and  its 
enclosures  entitled  "Table  1  Cuyahoga 
County  Carbon  Monoxide  Emission 
Inventory",  Enclosure  B  "Cuyahoga 
County  carbon  monoxide  SIP 
submittal",  and  section  6.0  of  Enclosure 
C  "Cuyahoga  County  Carbon  Monoxide 
Modeling  Study  Final  Report." 

(ii)  Additional  information. 

Ohio— Carbon  Monoxide 


(A)  Letter  dated  January  14,  1993, 
from  Donald  R.  Schregardus,  Director, 
Ohio  Environmental  Protection  Agency 
to  Valdas  Adamkus,  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency,  Region  5. 

(B)  Letter  dated  February  10,  1993, 
from  Robert  F.  Hodanbosi,  Chief, 
Division  of  Air  Pollution  Control,  Ohio 
Environmental  Protection  Agency  to 
David  Kee,  Director,  Air  and  Radiation 
Division,  U.S.  Environmental  Protection 
Agency,  Region  5. 

(C)  Letter  dated  July  29, 1993,  from 
Robert  F.  Hodanbosi,  Chief,  Division  of 
Air  Pollution  Control,  Ohio 
Environmental  Protection  Agency  to 
David  Kee,  Director,  Air  and  Radiation 
Division,  U.S.  Environmental  Protection 
Agency,  Region  5. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALfTY  PLANNING 
PURPOSES 

1.  The  authority  citation  of  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

^bpart  KK-Ohio 

2.  In  §81.336  the  carbon  monoxide 
table  is  amended  by  revising  the  entry 
of  "Cuyahoga  County"  to  read  as 
follows: 

$81,336    Ohio. 


Designated  area 

Designation 

Classification 

Date '             Type 

Date'     Type 

Cuyahoga  County  

• 

.   ' 

• 

• 

• 

March  7  ..    Attainment 

• 

• 

• 

• 

• 

1  This  date  is  November  ^  5,  1 990,  unless  ottienvise  noted. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  North 
American  Free  Trade  Agreement 
Implementation  Act 

AGENCY:  Department  of  Defense  (DoD). 


ACTION:  Interim  rule;  extension  of 
comment  period. 

SUMMARY:  The  Department  of  Defense 
published  an  interim  rule  on  January  10, 
1994,  (59  FR  1288).  This  document 
extends  the  close  of  the  comment  period 
from  February  9, 1994  to  March  11, 
1994. 

DATES:  Comments  on  the  interim 
DEARS  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  11, 1994,  to  be 
considered  in  the  formulation  of  a  final 
rule.  Please  cite  DEARS  Case  g3-D310 
in  all  correspondence  related  to  this 
issue. 


ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
E)efense  Acquisition  Regulations 
Council.  ATTN:  Mrs.  Alyce  Sullivan, 
OUSD  (A&T)DPPAR),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  697- 
9845. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Alyce  Sullivan,  (703)  697-7266. 

Qaudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 

Regulations  Council. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubte  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  not)ces  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  474 

[Docket  Na  EE-RM-M-IOI] 

Electric  and  Hybrid  Vehicle  Research, 
Development,  and  Demonstration 
Program;  Equivalent  Petroleum-Based 
Fuel  Economy  Calculation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemakings 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  to  amend  its  Electric 
Veiiicle  Research  and  Development 
Program  to  provide  new  factors  for 
calculating  the  equivalent  petroleum- 
based  fuel  economy  of  electric  vehicles. 
The  equivalent  petroleum-based  fuel 
economy  value  is  intended  to  be  used  in 
calculating  the  corporate  average  fuel 
economy  pursuant  to  regulations 
prescribed  by  the  Envircnmcnial 
Protection  Agency.  CKDE  is  requirt-d  to 
develop  the  proceduro  piirsuant  to 
section  503(a)(3)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
amt3r.dr>d. 

DATES:  VVriitcn  comments  (6  copies) 
must  be  received  by  DOC  on  or  before 
April  5, 1Q94.  The  public  hnaring  will 
be  held  on  March  23.  1994  at  930  a.m. 
at  the  address  listfcd  below.  Requests  to 
speak  at  the  hearing  must  be  received  by 
Marr.h  15,  1934. 

ADDRESSES:  Written  comments  (6 
copies)  and  requests  to  speak  at  thn 
hearing  are  to  be  submitted  to:  U.S. 
Department  of  Energy.  Office  of 
Tra.-'..';portation  Technologies.  EE-30. 
Ms.  Sheila  Perez,  1000  Lidependence 
Avenue  SVV.,  room  6B-0G4,  Docket 
Number  EE-RM-94-101.  Washington. 
DC  20585,  (202)  586-6723. 

The  public  hearing  will  be  held  In 
room  lE-245.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  Please  bring  eight 
copies  of  the  prepared  oral  testimony  to 
the  hearing.  Copies  of  the  hearing 


transcript  and  written  comments 
received  may  be  obtained  or  inspected 
at  the  DOE  Freedom  of  Information 
Reading  Room,  room  lE-190, 1000 
Independence  Avenue,  SW.. 
Washington,  DC,  20585,  (202)  586-6020, 
9  a.m.— 4  p.m.,  Monday-Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rogelio  Sullivan,  U.S.  Department  of 
Energy,  Office  of  Transportation 
Technologies.  Electric  and  Hybrid 
Propulsion  Division,  Mail  Stop  EE-321, 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-8042. 

Eugene  Margolis.  Esq.,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel.  GC-41,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202) 586-9507. 
SUPPLEMENTARY  INFORMATtON: 

I.  Background 

II.  Discussioa 

A.  Requirerccuts  of  the  Motor  Vehicle 
Inforraatiof^  and  Cost  Savings  Act 

B.  Test  Procedures 

C  Calculation  Procedures 
1;  Driving  Pattern  Factor 

2.  Electric  Transmission  Efficiency 

3.  .Accessory  Factor 

4  Electricity  Generation  Efficiency  and 
Ktlativs  Scarcity  Factor 

5  Petroleum  Equivalency  Factor 
Calculatiun 

6.  Alternative  Measure  of  Relative  Srarcity 
and  Value 

D.  Public  Accoss  to  Information 
in  Oj>port'initios  for  Public  Oim.-icr; 

.\.  Writtpn  Comrr.pnts 

B.  Public  Keating 

1 .  Request  to  Spoak  Procf  Jurtis 

2  Conduct  of  the  Hcarit'.g 
IV.  Procedural  R«»qii:r^Tr>crts 

A.  Enviror.mrntiil  Review 

B.  Kegulsfory  Rev  if:  w 

C  Ki»gulat('r>-  Fltixilnlity  .'>cl 

D.  Federalism  Review 

E.  "Taliin«;s"  Assessment  Ri.-view 

F.  Keview  UnQer  Section  32  of  the  Federal 
EntTgv  Administrattun  Authorization 
Act    ■ 

G.  Review  L'nder  Executive  Order  12778 

I.  Background 

In  an  effort  to  conserve  energy 
thrr.ugh  improvements  in  the  energy 
ef.lciency  of  motor  vehicles.  Congress  in 
1975  passed  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163).  Title 
III  of  the  Energy  Policy  and 
Conservation  Act  amended  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (15  U.S.C  1901,  et  seq.)  by 
mandating  fuel  economy  standards  for 
automobiles  produced  in,  or  imported 


into,  the  United  States.  This  legislation, 
as  amended,  requires  that  every 
manufacturer  or  importer  meet  a 
specified  corporate  average  fuel 
economy  standard  for  the  fleet  of 
vehicles  which  the  manufacturer 
produces  or  imports  in  any  model  year. 
Although  electric  vehicles  are  included 
under  the  definition  of  the  term 
"automobile"  in  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  they 
do  not  consume  "fuel"  as  dehned  in  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  Therefore,  calculation  of  an 
electric  vehicle  manufacturer's 
corporate  average  fuel  economy  is 
impossible  without  a  petroleum 
equivalency  factor  term. 

On  January  7, 1980,  the  President 
signed  the  Chrysler  Corporation  Loan 
Guarantee  Act  of  1979  (Pub.  L.  96-185). 
Section  18  of  the  Chrysler  Corporation 
Loan  Guarantee  Act  of  1979  added  a 
new  paragraph  (2)  to  section  13(c)  of  the 
Electric  and  Hybrid  Vehicle  Research, 
Development,  and  Demonstration  Act  of 
1976  (Pub.  L.  94^13).  Part  of  the  new 
section  13(c)  added  subsection  (a)(3)  to 
section  503  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  That 
sjbsection  directs  the  Secretary  of 
Energy  to  determine  equivalent 
petroleum-based  fuel  economy  values 
for  various  classes  of  elet:tric  vehicles. 
The  intent  of  the  legislation  is  to 
provide  on  incentive  for  vehicle 
manufacturers  to  produce  electric 
vehicles  by  including  the  expected  high 
equivalent  fuel  economy  of  these 
vehicles  in  the  corporate  a.erage  fuel 
economy  reticulation  and  thereby  to 
accelerate  the  early  commercialization 
of  electric  vehicles. 

Section  18  of  the  Clirysler  Corporation 
Loan  Guarantee  Act  of  1979  further 
amended  the  Electric  and  Hybrid 
Vehicle  Research,  D^jvelopment  and 
Demonstration  Act  of  1976  by  adding  a 
new  paragraph  (3)  to  section  13(c) 
which  directed  the  Secr?:tary  of  Energy, 
in  consultation  with  the  Secretary  of 
Transportation  and  the  Administrator  of 
the  Environmental  Protection  Agency, 
to  conduct  a  seven-year  evaluation 
program  of  the  inclusion  of  electric 
vehu  les  in  the  calculation  of  average 
fuel  economy.  In  May  1980,  pursuant  to 
the  requirements  of  section  503(a)(3)  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act,  DOE  proposed  a  method  of 
calculating  the  equivalent  petroleum- 
based  fuel  economy  of  electric  vehicles. 
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The  rule  was  finalized  in  April  1981. 
The  seven-year  evaluation  program  was 
completed  and  the  calculation  of  the 
annual  petroleum  equivalency  factors 
was  not  extended  past  1987.  The 
equivalent  petroleum-based  fuel 
economy  equation  terms  in  this 
rulemaking  change  the  way  the 
electricity  generation  output,  input  and 
relative  value  factor  terms  are 
calculated.  The  updated  equation 
incorporates  off-peak  electric  vehicle 
charging  and  the  relative  scarcity  of 
electricity  generation  fuel  sources. 

Administrative  responsibilities  for  the 
corporate  average  fuel  economy  program 
are  assigned  to  the  Department  of 
Transportation  and  the  Environmental 
Protection  Agency  under  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  The  Secretary  of  Transportation  is 
responsible  for  prescribing  the  corporate 
average  fuel  economy  standard  and 
enforcing  the  penalties  for  failure  to 
meet  these  standards.  The 
Administrator  of  the  Environmental 
Protection  Agency  is  responsible  for 
calculating  a  manufacturer's  corporate 
average  fuel  economy  value.  The 
Department  of  Energy  is  responsible  for 
developing  and  promulgating  the 
petroleum  equivalency  factor,  the  key 
component  in  the  calculation  of 
equivalent  petroleiun-based  fuel 
economy  for  electric  vehicles. 

n.  Discussion 

^.  Fequirements  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 

Section  503(a)(3)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  2003(a)(3))  requires  EXDE  to 
determine  the  equivalent  i)etroleum- 
based  fuel  economy  values  for  various 
classes  of  electric  vehicles,  taking  into 
account  the  following  parameters: 

(i)  The  approximate  electric  energy 
efficiency  of  the  vehicles  considering 
the  vehicle  type,  mission,  and  weight; 

(ii)  The  national  average  electricity 
generation  and  transmission 
efficiencies; 

(iii)  The  need  of  the  Nation  to 
conserve  all  forms  of  energy,  and  the 
relative  scarcity  and  value  to  the  Nation 
of  all  fuel  used  to  generate  electricity; 
and 

(iv)  The  specific  driving  patterns  of 
electric  vehicles  as  compared  with  those 
of  p)etroleum-fueled  vehicles. 

Section  503(a1(3)  also  provides  for 
revision  of  such  values  if  necessary. 

Due  to  continued  technology 
development  and  a  strong  interest  in  the 
corporate  average  fuel  economy  of 
electric  vehicles  from  industry,  DOE  is 
proposing  an  updated  method  of 
calculating  the  petroleum  equivalency 


factor.  Unhke  the  current  version  of  10 
CFR  part  474  which  required  annual 
updating  of  the  petroleum  equivalency 
factor,  the  updated  methodology  yields 
a  fixed  value  valid  through  the  year 
2004. 

B.  Test  Procedures 

DOE  is  proposing  to  revise  §  474.3  to 
provide  that  the  test  procedure  to  be 
used  in  determining  equivalent 
petroleum-based  fuel  economy  shall  be 
based  on  the  Society  of  Automotive 
Engineers  Electric  Vehicle  Energy 
Consumption  and  Range  Test  Procedure 
J1634.  effective  May  1993.  In 
accordance  with  1  CFR  part  51,  the  DOE 
will  incorporate  by  reference  this  test 
procedure  for  the  final  rulemaking. 
Copies  of  the  material  to  be 
incorporated  by  reference  are  available 
at  the  location  indicated  in  the 
"ADDRESSES"  section  of  this  notice.  The 
Society  of  Automotive  Engineers  Test 
Procedure  ]1634  provides  standard  tests 
for  determining  the  energy  consiunption 
and  range  of  electric  vehicles  based  on 
the  same  highway  and  urban  cycles 
used  for  gasoline-powered  vehicles.  The 
tests  address  electric  vehicles  only,  and 
judge  performance  on  the  total  vehicle 
system  and  the  battery. 

The  current  version  of  10  CFR  part 
474  attempted  to  duplicate  the 
Environmental  Protection  Agency  urban 
driving  cycle.  The  Environmental 
Protection  Agency  urban  driving  cycle 
was  based  heavily  on  stop-and-go  as 
opposed  to  highway  vehicle  usage. 
Roughly  91  percent  of  this  cycle  was 
dedicated  to  stop-and-go  testing  and 
nine  percent  to  freeway  testing.  The 
Society  of  Automotive  Engineers  1227a 
driving  pattern  closely  duplicated  the 
Environmental  Protection  Agency  urban 
driving  cycle  and  was  used  for  electric 
vehicle  testing  in  both  the  stop-and-go 
and  freeway  driving  patterns. 

DOE  is  today  proposing  that  Society 
of  Automotive  Engineers  Test  Procedure 
]1634  replace  Society  of  Automotive 
Engineers  Test  Procedure  J227a  to 
determine  equivalent  petroleum-based 
fuel  economy.  The  current  version  of  10 
CFR  part  474  was  based  on  the  premise 
that  electric  vehicles  would  only  be 
appropriate  for  urban  use,  and  therefore 
excluded  use  of  a  separate  highway  test 
cycle  when  testing  the  electric  vehicle. 
The  resultant  measurements  were 
typical  of  stop-and-go  driving  with 
minimal  freeway  vehicle  usage.  In 
addition,  the  Society  of  Automotive 
Engineers  Test  Procedure  J227a  has  a 
shorter,  repetitive  test  cycle  compared 
to  the  Society  of  Automotive  Engineers 
Test  Procedure  J1634.  This  shorter, 
repetitive  test  cycle  of  Test  Procedure 
J227a  does  not  represent  driving 


conditions  for  a  gasoline-powered 
vehicle  as  well  as  the  test  cycle 
proposed  in  Society  of  Automotive 
Engineers  Test  Procedure  11634. 

C.  Calculation  Procedures 

Section  474.4  describes  the  steps 
necessary  to  calculate  the  equivalent 
petroleum-based  fuel  economy  of  an 
electric  vehicle.  The  rule  itself  specifies 
a  series  of  arithmetic  steps  one  of  which 
requires  the  inclusion  of  a  Petroleum 
Equivalency  Factor.  The  Petroleum 
Equivalency  Factor  is  a  single  value 
incorporating  the  factors  ii-iv  specified 
by  Congress  in  the  Act. 

While  the  determination  of  the  energy 
efficiency  of  an  electric  vehicle  as 
specified  in  section  503(a)(3)(A)(i)  is  a 
straightforward  task  based  on  physical 
testing,  the  measurement  of  the 
remaining  parameters  listed  in  section 
503(a)(3)(A)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  is 
subject  to  less  precise  quantification.  A 
discussion  of  DOE's  consideration  of 
these  parameters  follows  and  is  further 
documented  in  "Electric  Vehicles  and 
the  Corporate  Average  Fuel  Economy" 
and  "Proposed  Electric  Vehicle 
Petroleum  Equivalency  Factor 
Equation"  which  are  contained  in 
Docket  No.  EE-RM-93-301. 

At  this  time  DOE  is  proposing  the 
Petroleum  Equivalency  Factor  value  to 
be  used  through  the  year  2004.  The 
actual  figures  are  provided  below. 

The  Petroleum  Equivalency  Factor  is 
determined  as  follows: 


PEF  =  DPFxr7,  xAFx- 


'KMal 


i 

where: 

DPF  =  driving  pattern  factor 

n,  =  average  national  electrical 

transmission  efficiency 
AF  =  accessory  factor 
E,o,ai  =  total  output  electricity  generation 

mix(%) 
Ii  =  input  electricity  generation  of  fuel 

i(%) 
Vi  =  relative  scarcity  factor  of  fuel  i 

Each  of  these  factors  is  described  in 
further  detail  below: 

1.  Driving  Pattern  Factor 

Section  503(c)(3)(A)(iv)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  requires  that  DOE  take  into  account 
"the  specific  driving  patterns  of  electric 
vehicles  as  compared  with  those  of 
petroleum-fueled  vehicles."  The  driving 
pattern  factor  is  the  ratio  of  annual 
vehicle  miles  travelled  for  an  electric 
vehicle  to  that  of  a  petroleum-fueled 
vehicle.  Since  there  is  an  insufficient 
number  of  electric  vehicles  in  service 
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for  use  as  a  sample,  a  factor  of  100 
percent  (1.00)  will  be  used  until  such 
time  DOE  has  collected  suHicient  data 
to  show  otherwise. 

2.  Electric  Transmission  Efficiency 

Section  503(c)(3)(A)(ii)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  requires  DOE  to  take  account  of  "the 
national  average  electrical  generation 
and  transmission  efficiencies."  Since 
energy  is  lost  in  transmitting  electricity, 
this  factor  has  a  negative  effect  on  the 
equivalent  petroleum-based  fuel 
economy.  The  national  average 
electrical  transmission  efficiency  is  91.5 
percent  and  is  not  expected  to  change 
significantly  over  the  next  several  years. 

3.  Accessory  Factor 

Sections  503(a)(3)  (iii)  and  (iv)  direct 
DOE  to  include  "the  need  *  *  *  to 
conserve  all  forms  of  energy"  and 
"specific  driving  patterns  of  electric 
vehicles  as  compared  to  petroleum- 
fueled  vehicles"  in  equivalent 
petroleum-based  fuel  economy. 
Accordingly,  DOE  considered  the  use  of 
petroleum  fueled  accessories  in  the 
Petroleum  Equivalency  Factor 
calculations.  This  factor  is  directed 
exclusively  at  heater/defroster 
installations  that  are  powered  by 
petroleum  fuels  and  has  been  assigned 
a  usage  factor  (reduction)  of 
approximately  ten  percent  per 
accessory.  This  results  in  three  possible 
accessory  factor  values — 1.00,  .900,  or 
.810 — corresponding  to  whether  the 
electric  vehicle  is  equipped  with  none, 
one,  or  two  petroleum-powered 
accessories  respectively. 

4.  Electricity  Generation  Efficiency  and 
Relative  Scarcity  Factor 

The  last  term  in  the  Petroleum 
Equivalency  Factor  formula  takes 
account  of  the  remaining  parameters 
listed  in  the  Motor  Vehicle  Information 


and  Cost  Savings  Act:  The  national 
average  electricity  generation  efficiency 
and  the  relative  scarcity  and  value  to  the 
Nation  of  all  fuel  used  to  generate 
electricity.  The  term  is  the  ratio  of  total 
output  electricity  generation  mix  to 
input  electricity  generation,  weighed  by 
a  relative  scarcity  factor.  The  derivation 
of  values  for  this  term,  and  therefore,  for 
the  Petroleum  Equivalency  Factor, 
depends  on  the  availability  of  data  for* 
(1)  total  electricity  generation,  (2)  energy 
sources  used  in  electricity  generation, 
(3)  electricity  generation  mix,  (4)  fuel 
source  reserves,  and  (5)  consumption  of 
electricity  generation  fuel  sources. 

Section  503(a)(3)(A)(ii)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  requires  DOE  to  take  into  account 
average  electricity  generation  efficiency. 
Electricity  generation  efficiency  is 
defined  as  the  total  output  electricity 
generation  mix  (E,ouu)  divided  by  the 
sum  of  the  input  electricity  generation 
mix  (12')  values.  The  updated  Petroleum 
Equivalency  Factor  equation  includes 
the  effects  of  off-peak  electric  vehicle 
charging  in  its  calculation  of  average 
electricity  generation  efficiency.  The 
input  electricity  generation  mix  values, 
based  on  off-peak  electric  vehicle 
charging,  were  multiplied  by  the  ratio  of 
electricity  generation  fuel  source 
(quadrillion  BTUs)  output  (E,,)  to  input 
(Iqi)  values  (Table  I),  to  obtain  output 
electricity  generation  mix  values  (Table 
II). 


Table  1.— E^j,  Iq,  and  Eq/lq, 

Ratio 

Fuel 
source 

E,,!  (quads) 

l„2(quads) 

^,/i„ 

Ratio 

Coal  

Nuclear  .. 

Hydro- 
electric 

Natural 
Gas 

5.318 
1.968 

0.955 

0.901 

16.150 
6.186 

2.911 

2.881 

0.329 
0.318 

0.328 

0.313 

Table  I.— Eqi,  Iqi  and  Eq,/lqi  Ratio- 
Continued 


Fuel 
source 

Eq,>  (quads) 

l^,2(quads) 

E,/l„ 
Ratio 

Petroleum 

0.400 

1.251 

0.320 

Total 

9.542 

29  379 

'  Source:  Monthly  Er>ergy  Review,  Novem- 
ber 1991,  Table  7.1.  Electric  Utility  Net  Gerv 
eration  of  Electricity,  p.  89  (million 
kilowatthours). 

2  Source:  Monthly  Energy  Review.  Novem- 
ber 1991,  Table  2.6.  Energy  Input  at  Electric 
Utilities,  p.  31  (quadnllion  BTU). 


Table  II.— Calculation  of  E,o,ai 

Fuel  source 

1,  (%) 

E,/U, 
ratio 

Elcxal 
(%) 

Coal 

Nuclear 

Hydroelectric 
Natural  Gas  .. 
Oil 

50.17 

23.33 

14.52 

5.72 

6.29 

0.329 
0.318 
0.328 
0.313 
0.320 

16.52 
7.42 
4  76 
1.79 
2.01 

Total  .. 

100.00 

32  51 

Section  503(a)(3)(A)(iii)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  also  requires  in  part  that  "the 
relative  scarcity  and  value  to  the  Nation 
of  all  fuel  used  to  generate  electricity" 
be  taken  into  account.  The  Petroleum 
Equivalency  Factor  accomplishes  this 
by  multiplying  each  of  the  individual 
input  energy  generation  mix  value  terms 
used  in  calculating  electricity 
generation  efficiency  by  a  relative 
scarcity  factor  (V,).  The  relative  scarcity 
factor  is  derived  by  determining  the  U.S. 
percent  and  numeric  share  of  the  world 
reserve  market  (Table  III),  and 
calculating  the  rate  at  which  the  U.S. 
depleting  each  fuel  source's  reserves. 
These  values  are  then  normalized  to 
obtain  the  relative  scarcity  value  for 
each  fuel  source  (Table  IV). 


IS 


Table  III.— Calculation  of  U.S.  Share  of  World  Reserve  Market 


Fuel  source 


Cnxte  Oil,  billion  barrels  

Dry  Natural  Gas,  trillion  cut)ic  feet .... 
Recoverable  Coal,  million  short  tons 


World  reserve 
value' 


967.7 

4,083.0 

.482,801 .0 


U.S.  per- 
cent of 

fuel 
source 
market 


26.3 
26.0 
17.1 


U.S.  share 
of  world  re- 
serve mar- 
ket 2 


254.8 

1.061  6 

253,559  0 


'Source:  1989  International  Energy  Annual  (Febojary.  1991)  Tables  35  and  36.  pgs.  97-101.  The  worW  reserve  value  expressed  in  this  tab'< 
IS  the  average  of  the  minimum  and  the  maximum  world  resen/e  values  obtained  from  the  1989  International  Energy  Annual 
2  Source:  U.S.  Share  of  the  Workj  Reserve  Market  «  World  Reserve  Value  x  U.S.  percent  of  Fuel  Source  Market 
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Table  IV.— Calculation  of  Relative  Scarcity  Value,  V 
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Years 
before 

deple- 
tion 

%of 
total 

(abun- 
dance) 

1 

Rel- 
ative 
scar- 
city, V 

Fuel  source 

Abun- 
dance 

Crude  Oil 

34 
45 

.176 
.233 

5.68 

4.29 

1.69 

NA 

NA 

.487 
.368 

.145 
.010 
.010 

Natural  Gas 

Coal 

114 

Nuclear 

NA            NA 
MA            *^^ 

Hydro  

Total 

193 

11.66 

It  should  be  noted  that  direct  reserve 
values  are  not  available  for 
hydroelectric  or  nuclear  power.  Thus, 
relative  scarcity  values  of  .01  are 
assigned  to  each  since  zero  values 
would  theoretically  mean  inRnite 
supplies  of  each  exist. 


5.  Petroleum  Equivalency  Factor 
Calculation 

The  Petroleum  Equivalency  Factor 
terms,  including  the  driving  pattern 
factor  term,  average  national  electricity 
transmission  efficiency  term,  accessory 
factor  term,  and  the  electric  generation 


output,  input  and  relative  scarcity  term, 
are  muhiplied  together  to  determine  the 
proposed  Petroleum  Equivalency  Factor 
(Table  V).  The  three  diffierent  Petroleum 
Equivalency  Factor  values  reflect  the 
three  possible  values  of  the  accessory 
factor. 


Table  V.— Petroleum  Equivalency  Factor  Calculation 


Driving  pattern  factor 

Electrical 

transmiss. 

efficiency 

(n.) 

Acces- 
sory 
factor 

Total 
output 
elect 
gen. 
mix  (%) 
(E„^) 

Sum  of 
Ip^V, 

Petro- 
leum 
equiva- 
lency 
factor 

1.000  

.915 

1.000 
.900 

.810 

.325 

.128 

2  32 

2.09 
1.88 

6.  Alternative  Measure  of  Relative 
Scarcity  and  Value 

Inherent  in  the  calculation  of  the 
petroleum  equivalency  is  a  measure  of 
the  relative  scarcity  and  value  to  the 
Nation  of  all  electric  generation  fuels. 
This  proposed  rule  uses  a  resource 
based  pleasure  of  scarcity  and  value.  It 
utilizes  the  estimated  reserves  of  electric 
generation  fuels  and  their  rate  of 
consumption  as  an  estimate  of  each 
fuel's  scarcity  and  value.  Though  we  are 
confident  of  the  soundness  of  this 
approach,  we  recognize  that  there  is 
some  support  for  a  measure  of  resource 
scarcity  and  value  based  on  its  market 
price.  The  previous  rule  utilized  this 
approach.  It  has  been  suggested  that  a 
BTU  adjusted  market  price  of  fuel  might 
be  a  more  realistic  and  measurable 
reflection  of  the  scarcity  and  value  of 
electric  generation  fuels.  Under  this 
approach,  long  term  price  projections 
such  as  those  made  by  the  Energy 
Information  Administration  could  be 
used  instead  of  marginal  prices  to 
address  the  problems  associated  with 
frequent  updating  of  the  petroleum 
equivalency  factor  to  reflect  market 
prices.  We  seek  comments  on  this 
alternative  market  price  based  approach 
as  well.  Comments  are  sought  on  the 


merits  of  the  market  price  based 
approach  and  its  impact  on  the  users  of 
the  petroleum  equivalency  factor. 

D.  Public  Access  to  Information 

To  assist  the  public  in  commenting  on 
this  proposed  rulemaking,  copies  of  the 
sources  of  information  used  in 
developing  this  rulemaking  (which  will 
be  incorporated  by  reference)  are 
available  in  Docket  No.  EE-RM-94-101 
for  public  inspection  and  copying  in  the 
DOE  Freedom  of  Information  Reading 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  the  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Opportunities  for  Public  Comment 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  comments 
with  respect  to  the  proposed 
rulemaking.  Comments  should  be 
submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  documents 
submitted  to  DOE  with  the  designation 
"Inclusion  of  Electric  Vehicles  in 
Corporate  Average  Fuel  Economy 


Calculation — Proposed  Regulation 
Update"  (Docket  No.  EE-RM-94-101). 
Six  copies  should  be  submitted.  All 
comments  received  on  or  before  the  date 
indicated  at  the  beginning  of  the  notice 
and  all  other  relevant  information  will 
be  considered  by  DOE  before  issuance  of 
a  final  rule.  Pursuant  to  the  provisions 
of  10  CFR  1004.11  any  person 
submitting  information  believed  to  be 
confidential  and  that  may  be  exempt  by 
law  from  public  disclosure  should 
submit  one  complete  copy  and  eight 
copies  from  which  information  claimed 
to  be  confidential  has  been  deleted.  In 
accordance  with  the  procedures 
established  by  10  CFR  1004.11,  DOE 
shall  make  its  own  determination  with 
regard  to  any  claim  that  information 
submitted  be  exempt  from  public 
di.'jclosure. 

B.  Public  Hearing 

1 .  Request  To  Speak  Procedures 

The  time  and  place  of  the  public 
hearing  are  indicated  in  the  DATES  and 
ADDRESSES  sections  of  this  notice.  DOE 
invites  any  person  who  has  an  interest 
in  the  proposed  rulemaking,  or  who  is 
a  representative  of  a  group  or  class  of 
persons  that  has  an  interest  in  the 
proposed  rulemaking,  to  make  a  request 
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for  an  opportunity  to  make  an  oral 
presentation.  Such  a  request  should  be 
directed  to  DOE  at  the  address  indicated 
in  the  ADDRESSES  section  of  this  notice. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and  if  appropriate,  state  why  he  or  she 
is  a  proper  representative  of  a  group  or 
class  of  persons  that  has  such  an 
interest,  and  a  daytime  telephone 
number  where  the  requester  may  be 
contacted.  Six  copies  of  a  speaker's 
statement  should  be  brought  to  the 
hearing.  In  the  event  that  any  person 
wishing  to  testify  cannot  provide  eight 
copies,  alternative  arrangements  can  be 
made  in  advance  of  the  hearing. 

2.  Gjnduct  of  the  Hearing 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  may  be 
limited,  based  on  the  number  of  persons 
requesting  to  be  heard. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be 
an  evidentiary  or  judicial-type  hearing 
but  will  be  conducted  in  accordance 
with  5  U.S.C  553  and  section  501  of  the 
Department  of  Energy  Organization  Act, 
42  U.S.C.  7191.  Questions  may  be  asked 
only  by  those  conducting  the  hearing. 
At  the  conclusion  of  all  initial  oral 
statements,  each  person  who  has  made 
an  oral  statement  will  be  given  the 
opportunity,  if  he  or  she  so  desires,  to 
maike  a  rebuttal  or  clarifying  statement. 
The  statements  will  be  given  in  the 
order  in  which  the  initial  statements 
were  made  and  will  be  subject  to  time 
limitations. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

IV.  Procedural  Requirements 

A.  Environmental  Review 

Pursuant  to  section  7{a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  766(a)).  a  copy  of  this  notice  was 
submitted  to  the  Administrator  of  the 
Environmental  Protection  Agency  for 
the  Administrator's  comments 
concerning  the  impacts  of  this  proposal 
on  the  quality  of  the  environment. 

This  rulemaking  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
DOE — National  Environmental  Policy 
Act  Final  Rule  as  published  in  the 
Federal  Register  on  April  24. 1992. 
Based  on  that  review,  this  rulemaking 
was  found  to  qualify  for  a  categorical 
exclusion  under  Appendix  A  to  subpart 
D.  Item  A5  of  the  Final  Rule: 


Rulemaking  (interpreting/amending),  no 
change  in  environmental  effect.  The 
rulemaking  does  not  change  the 
environmental  effect  of  the  current 
version  of  10  CFR  part  474. 

B.  Regulatory  Review 

Pursuant  to  the  January  22. 1993. 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074,  January  25. 1993),  DOE 
submitted  this  notice  to  the  Director  for 
appropriate  review.  The  Director  has 
completed  his  review.  Separately,  DOE 
has  determined  that  there  is  no  need  for 
a  regulatory  impact  analysis  because  the 
rule  is  not  a  major  rule  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-345)  (5  U.S.C.  601-612)  requires 
that  an  agency  prepare  an  initial 
regulatory  flexibility  analysis  to  be 
published  at  the  time  the  proposed  rule 
is  published.  This  requirement  (which 
appears  in  section  603)  does  not  apply 
if  {he  agency  certifies  that  the  rule  will 
not,  if  promulgated,  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

DOE  certifies  that  this  action  will 
have  little,  if  any,  effect  on  small 
business.  It  is  directed  at  vehicle 
manufacturers  that  will  be  concerned 
with  a  mix  of  petroleum  and  electric 
fueled  vehicles  in  their  annual 
production. 

D.  Federalism  Review 

Executive  Order  12612  (52  FR  41685, 
October  30.  V987)  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating 
such  a  regulation  or  rule. 

DOE's  responsibility  with  this  action 
and  10  CFR  part  474  serve  only  to 
provide  a  method  of  interpreting  40  CFR 
part  600  (Fuel  Economy  of  Motor 
Vehicles)  for  electric  vehicles.  The 
action  does  not  involve  any  substantial 
direct  effects  on  States  of  other 
considerations  stated  in  Executrve  Order 
12612.  Hence,  no  federalism  assessment 
is  required. 


E.  "Takings"  Assessment  Review 

It  has  been  determined  that  pursuant 
to  Executive  Order  12630  (52  FR  8859. 
March  18. 1988).  this  proposed 
regulation,  if  adopted,  would  not  result 
in  any  takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

F.  Review  Under  Section  32  of  the 
Federal  Energy  Administration 
Authorization  Act 

Section  32  of  the  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C. 
788)  imposes  certain  requirements  when 
a  proposed  rule  contains  commercial 
standards  or  authorizes  or  requires  the 
use  of  such  standards. 

The  commercial  standards  proposed 
today  incorporate  commercial  standards 
to  measure  the  energy  consumption  and 
range  of  electric  vehicles.  The 
commercial  standards  are  the  Society  of 
Automotive  Engineers  Electric  Vehicle 
Energy  Consumption  and  Range  Test 
Procedure  J1634. 

DOE  has  evaluated  the  promulgation 
of  these  standards  in  light  of  the  public 
participation  criteria  of  section  32(b). 
The  Department  is  unable  to  conclude 
whether  development  of  these  standards 
fully  complied  with  section  32(b) 
regarding  the  manner  of  public 
participation. 

Finally,  as  required  by  section  32(c). 
DOE  will  consult  with  the  Attorney 
General  and  the  Chairman  of  the  Federal 
Trade  Commission  concerning  the 
impact  of  these  standards  on 
competition,  prior  to  prescribing  final 
test  procedures. 

G.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2).  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  afTected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings:  and  defines  key  terms.  The 
DOE  certifies  that  today's  proposed  rule 
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meets  the  requirements  of  sections  2(a) 
and  (b)(2)  of  Executive  Order  12778. 

List  of  Subjects  in  10  CFR  Part  474: 

Electric  power.  Energy  conservation. 
Incorporation  by  reference,  Motor 
vehicles,  Research. 

For  the  reasons  set  forth  in  the 
preamble,  DOE  proposes  to  amend  part 
474  of  chapter  II  of  title  10  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

Issued  in  Washington,  DC,  on  |anuary  14, 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

PART  474— ELECTRIC  AND  HYBRID 
VEHICLE  RESEARCH,  DEVELOPMENT, 
AND  DEMONSTRATION  PROGRAM; 
EQUIVALENT  PETROLEUM-BASED 
FUEL  ECONOMY  CALCULATION 

1.  The  authority  citation  for  part  474 
continues  to  read  as  follows: 

Authority:  Section  503(a)(3)  Motor  Vehicle 
Information  and  Cost  Savings  Act,  Pub.  L. 
94-163  (15  U.S.C  2003(a)(3)).  as  added  by 
Section  18,  Chrysler  Corporation  Loan 
Guarantee  Act  of  1979,  Pub.  L.  96-185; 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91. 

2.  Section  474.2  is  amended  by 
removing  the  defmitions  for  "Steady- 
speed  electrical  efficiency  value"  and 
"Stop-and-go  electrical  efficiency 
value"  and  adding  the  following 
definitions  in  alphabetical  order: 

§474.2    Definitions. 


Highway  fuel  economy  test  procedure 
driving  schedule  electrical  efficiency 
value  means  the  average  number  of 
kilowatt-hours  of  electrical  energy 
required  for  an  electric  vehicle  to  travel 
1  mile  of  the  highway  fuel  economy  test 
procedure  driving  schedule,  as 
determined  in  accordance  with 
§  474.3(c). 

Urban  driving  schedule  electrical 
efficiency  value  means  the  average 
number  of  kilowatt-hours  of  electrical 
energy  required  for  an  electric  vehicle  to 
travel  one  mile  of  the  urban  driving 
schedule,  as  determined  in  accordance 
with  §  474.3(b). 

3.  Section  474.3  is  revised  to  read  as 
follows: 

%  474.3    Test  procedures. 

(a)  The  conditions  and  equipment  in 
the  Electric  Vehicle  Energy 
Consumption  and  Range  Test 
Procedure — J1634  of  the  Society  of 
Automotive  Engineers  shall  be  used  for 


conducting  the  test  procedures  set  forth 
in  this  section. 

(b)  The  energy  consumption  test 
procedures  prescribed  in  Society  of 
Automotive  Engineers  procedure  J1634, 
Section  6,  using  the  Environmental 
Protection  Agency  Urban  Driving 
Schedule,  shall  be  used  for  generation  of 
the  urban  driving  schedule  electrical 
efficiency  value. 

(c)  The  energy  consumption  test 
procedures  prescribed  in  Society  of 
Automotive  Engineers  procedure  J1634, 
Section  6,  using  the  Highway  Fuel 
Economy  Test  Procedure  Driving 
Schedule,  shall  be  used  for  generation  of 
the  highway  fuel  economy  test 
procedure  driving  schedule  electrical 
efficiency  value. 

4.  Section  474.4  is  amended  by 
revising  paragraphs  (a),  (b)  and  (e)  to 
read  as  follows: 

§  474.4    Equivalent  petroleum-l>ased  fuel 
economy  calculation. 

(a)  Ca]culate  the  equivalent 
petroleum-based  fuel  economy  of  an 
electric  vehicle  as  follows: 

(1)  Determine  the  urban  driving 
schedule  electrical  efficiency  value, 
according  to  §  474. 3Cb). 

(2)  Determine  the  highway  driving 
schedule  electrical  efficiency  value, 
according  to  §  474.3(c). 

(b)  Calculate  the  electrical  energy 
efficiency  value  by: 

(1)  Multiplying  the  urban  driving 
schedule  electrical  efficiency  value  by 
0.55;  and 

(2)  Multiplying  the  highway  fuel 
economy  test  procedure  driving 
schedule  electrical  efficiency  value  by 
0.45;  and 

(3)  Adding  the  resulting  two  figures, 
rounding  to  the  nearest  0.01  kWh/mile. 

(e)  Calculate  the  equivalent 
petroleum-based  fuel  economy  value  in 
miles  per  gallon  by  multiplying  the 
electric  energy  efficiency  value  by  one 
of  the  three  petroleum  equivalency 
factor  values  which  reflect  the  three 
production  volume/accessory 
combinations  specified  in  §  474.4(d): 

(i)  2.32; 

(ii)  2.09;  or 

(iii)  1.88. 

|FR  Doc.  94-2093  Filed  2-3-94;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  630 
RIN  3052-AB23 

Disclosure  to  Investors  In  Systemwide 
and  Coitsolldated  Bank  Debt 
Obligations  of  the  Farm  Credit  System 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  FCA 
Board  (Board),  publishes  for  comment 
proposed  regulations  that  would  require 
each  bank  of  the  Farm  Credit  System 
(FCS  or  System),  the  Federal  Farm 
Credit  Banks  Funding  Corporation 
(Funding  Corporation),  and  the  Farm 
Credit  System  Financial  Assistance 
Corporation  (Financial  Assistance 
Corporation)  to  jointly  publish  annual 
and  quarterly  reports  to  investors  and 
potential  investors  in  Systemwide  debt 
obligations  and  consolidated  bank  debt 
obligations  of  the  Farm  Credit  System 
(FCS  debt  obligations).  The  report  to 
inve.stors  required  by  the  proposed  rule 
would  contain  Systemwide  financial 
statements,  supplemental  financial 
statement  information,  and  related 
analyses  pertaining  to  System 
institutions  presented  on  a  combined 
basis. 

The  proposed  rule  would  ensure  that 
timely  and  accurate  Systemwide 
financial  information  continues  to  be 
disclosed  to  investors  and  the  public  to 
assist  them  in  making  informed 
decisions  regarding  FCS  debt 
obligations  and  System  institutions.  The 
proposed  rule  would  integrate 
individual  System  institutions' 
disclosure  to  shareholders  with  the 
Systemwide  disclosure  to  investors. 

Though  not  required  by  existing  FCA 
regulations.  System  institutions  have 
developed  the  Farm  Credit  System 
Disclosure  Program  (System  Disclosure 
Program)  and  currently  publish  a 
"Report  to  Investors  of  the  Farm  Credit 
System"  (FCS  Report).  Included  in  the 
FCS  Report  are  an  Information 
Statement  that  contains  financial  data 
and  a  general  report.  The  content  of  the 
report  to  investors  that  would  be 
required  by  this  proposed  rule  is  similar 
to  that  of  the  Information  Statement. 

The  proposed  regulations  generally 
parallel  the  System  Disclosure  Program, 
and  thus  should  not  impose  significant 
additional  regulatory  burdens  on 
System  institutions.  Further,  the 
proposed  rule  would  not  impose  any 
new  responsibilities  for  financial 
disclosure  on  FCS  associations. 
However,  it  contains  one  provision  that 
would  affect  the  associations' 
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engagranents  with  ejctemal  auditors:  i.e., 
it  would  provide  for  direct 
communication  between  association 
external  auditors  and  System  banks 
regarding  questions  about  associations" 
financial  inibrmation  that  arise  in  the 
preparation  of  the  report  to  investors. 
DATES:  Written  comments  must  be 
received  on  or  before  April  20. 19d4. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  (in  triplicate)  to 
Patricia  W.  DiMuzio.  Division  Director. 
Regulation  Development  Division. 
Office  of  Examination,  Farm  Credit 
Administration.  McLean.  Virginia 
22102-5090.  Copies  of  all 
commimications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Regulation  Development 
Division.  Farm  Credit  Administratioii. 
FOR  FimTHEK  MFORIUTION  CONTACT: 

Tong-Ching  Chang.  Staff  Accountant. 

Technical  and  Operations  Division.  Office 

of  Examination.  Farm  Credit 

Administration.  McLean.  Virginia  22102- 

5090.  (703)  883-4483.  TDD  (703)  a83- 

4444, 
or 
William  L  Larsen,  Seokir  Attoni«y, 

Regulatory  Operatioiks  Divisioa.  Office  of 

General  Counsel.  Farm  Qvdit 

Administration.  McL«mi.  Virgiaia  22102- 

509a  (703)  863-4020.  TDD  (703)  883- 

4444. 

SUPPLEMENT  AAV  MFORMATKM: 
I.  Background 

Farm  Credit  System  insdtutioDS 
jointly  publish  the  PCS  Report  on  aa 
annual  basis.  The  PCS  Report  includes 
an  Information  Statement  and  a  gmeral 
report.  The  Information  Statemeot 
contains  combined  financial  statements 
and  related  analyses  pertaining  to  all 
System  institutions.  The  general  report 
contains  other  informatian  about  the 
System,  debt  obtigations  issued  by  the 
System,  and  the  external  environments 
in  which  the  System  operates.  Except 
for  the  quarter  that  coincides  with  the 
end  of  the  fiscal  year.  System 
institutions  also  joindy  publish 
quarterly  Information  Statements.  In 
connection  with  the  sale  of  debt 
securities,  the  Funding  Corporation 
routinely  distributes  the  PCS  Report  and 
quarterly  Information  Statements  to  the 
investment  dealers  and  dealer  bulks 
(selling  group)  that  sell  PCS  debt 
seouities. 

The  PCA  currently  has  no  reguladona 
that  s(>ecifically  govern  disclosure  of  the 
System  financial  infonnation  cootained 
in  the  InformatioD  Statement  To 
prevent  any  inconsistency  with  the  PCA 
regulations  regarding  System 
institntians'  diacioeige  to  sharshoUers 
and  accountiDg  and  npoitizig 


requirements  and  to  delineate  the 
disclosure  responsibilities  of  System 
institutions  in  this  area,  the  FCA 
proposes  regulations  for  a  new  part  630, 
Disclosure  to  Investors  in  Systemwide 
and  Consolidated  Bank  E)ebt  Obligations 
of  the  Farm  Credit  System.  The 
proposed  rule  would  govern  the 
System's  preparation  and  reporting  of 
financial  information  to  investors.  The 
authority  for  the  proposed  regulations  is 
section  5.17(aM8)  of  the  Farm  Credit  Act 
of  1971,  as  amended  (1971  Act),  12 
U.S.C.  2252(a)(8),  which  authorizes  the 
FCA  to  "Regulate  the  preparation  by 
System  institutions  and  the 
dissemination  to  stockholders  and 
investors  of  information  on  the  financial 
condition  and  operations  of  such 
institutions." 

The  proposed  regulations  generally 
parallel  the  Svstem  Disclosure  Program. 
They  reflect  tbe  division  of 
responsibilities  among  the  institutions 
participating  in  the  System  Disclosure 
Program,  and  the  disclosures  that  would 
be  required  are  similar  to  those 
contained  in  the  Information  Statements 
currently  published  by  the  System. 

Under  tne  proposed  regulations,  the 
Institutions  participating  ta  the  System 
Disclosure  Program,  including  each  of 
the  System  banks,  the  Fiinding 
Corporation,  and  the  Financial 
Assistance  Corporation.'  would 
continue  to  share  the  responsibility  for 
disclosure  of  Systemwide  financial 
informaticsi  to  investuv  and  the  pid>Uc. 
These  institutions  would  be  designated 
as  the  "disclosure  entities"  under  the 
proposed  regulations.  In  addition,  the 
Funding  Corporation  would  be 
responsible  for  filing  the  report  to 
investors  with  the  PCA.  Although 
associations'  financial  statements  are 
required  by  12  CFR  part  620.  Disclosure 
to  Shareholders,  to  be  combined  with 
their  related  banks'  financial  statements 
and  such  combined  statements  are 
included  in  the  Information  Statement, 
associations  have  no  direct  role  in  the 
System  Disclosure  Program.  Consistent 
with  the  existing  System  Disclosure 
Program,  the  proposed  regulations  do 
not  affect  the  current  reporting 
relationship  between  a  bank  and  its 
related  associations,  and  imposes  no 
additional  reporting  responsibilities  on 
associations. 

The  FCA  has  added  requirements 
designed  to  improve  the  disclosure 
entities'  internal  controls  over 
Systemwide  financial  reporting. 
Because  these  proposed  requirements 


■  Since  the  board  of  the  Funding  Corporetioq  ts 
alio  the  board  of  the  Farm  Credit  System  Financial 
Aasiaunce  Corporation  (FAC).  FACa  participation 
in  the  System  Diacloaure  Program  Is  impiied. 


are  generally  compatible  v\rith  the 
System  Disclosure  Program,  the  FCA 
does  not  believe  they  will  result  in 
significant  additional  regulatory  burden. 

In  general,  the  proposed  regulations 
would  (1)  require  the  System  to  publish 
a  report  to  investors;  (2)  delineate  the 
responsibilities  relating  to  the 
preparation  of  the  report;  (3,  reinforce 
internal  controls  over  the  Systemwide 
financial  disclosure;  and  (4)  establish 
reporting  standards  for  the  report  to 
ensiue  that  relevant  information 
concerning  the  combined  financial 
condition  and  results  of  operations  of 
the  System  is  disclosed  to  investors  and 
potential  investors. 

Under  the  proposed  regulations,  the 
Funding  Corporation  would  be  required 
to  maintain  a  Farm  Credit  System  Audit 
Committee  (System  Audit  Committee)  to 
oversee  the  Systemwide  financial 
disclosure  to  investors.  Each  bank 
would  also  be  required  to  establish  or 
utilize  any  existing  bank  audit 
committee  to  oversee  the  bank's 
financial  reporting  to  shareholders  aad 
the  Funding  Corp>oration  for  disclostue 
to  investors. 

The  proposed  rate  also  would 
implement  section  514  of  the  Farm 
Credit  Banks  and  Associations  Safety 
and  Soundness  Act  of  1992  (1992  Act) 
regarding  disclosures  to  investors. 
Section  514(cH2)  and  (d)  of  the  1902  Act 
requires  the  FCA  to  review  and.  If 
necessary,  amend  its  financial 
disclosure  regulations  to  ensure  that  the 
disclosure  of  finanriai  and  conflict-of- 
interest  Information  by  System 
personnel  provides  investors  and 
potential  investors  with  information 
necessary  to  assist  them  in  making 
investment  decisions  regarding  PCS 
debt  obligations  or  System  institutions. 

Below  is  a  section-by-section 
explanation  of  significant  provisions  of 
the  proposed  regulations. 

IL  Subpart  A — General 

A.  Purpose  and  Definitions 

Proposed  §630.1  articulates  the 
purpose  of  the  regulations — to  require 
the  S)rstem  to  publish  annual  and 
quarterly  reports  that  will  provide 
combined  financial  information  on  a 
Systemwide  basis  to  investors  and 
potential  investors  in  Systemwide  and 
consolidated  bank  debt  obligations  of 
the  System,  as  well  as  to  odier  users  of 
the  reports.  The  reports  would  contain 
combined  financial  statements, 
supplemental  financial  statement 
information,  and  related  infonnation 
pertaining  to  all  System  instittitions  as 
a  whole. 

Section  630.2  defines  significant 
terms  used  in  the  propoaed  regulations. 
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The  term  "disclosure  entities,"  as 
defined  in  proposed  §  630.2(b).  means 
all  banks,  the  Funding  Corporation,  and 
the  Financial  Assistance  Corporation. 
Because  the  Federal  Agricultural 
Mortgage  Corporation  (Fanner  Mac)  is 
not  liable  for  any  debt  or  obligation  of 
any  other  institutions  of  the  System,  for 
purposes  of  the  proposed  regulations, 
the  term  "Farm  Credit  System"  defined 
in  proposed  §  630.2(d)  does  not  include 
Farmer  Mac. 

Each  bank  may  individually  issue 
notes,  bonds,  debentures,  or  other 
similar  obligations  under  authority  of 
section  4.2(a),  (b),  and  (e)  of  the  1971 
Act.  Also,  each  bank  may  join  with 
other  banks  of  the  System  to  issue 
consolidated  bank  debt  obligations 
under  section  4.2(c)  of  the  1971  Act  or 
Systemwide  debt  obligations  under 
section  4.2(d)  of  the  1971  Act.  Under 
section  4.4  of  the  1971  Act,  all  banks  are 
jointly  and  severally  liable  for  debt 
obligations  issued  under  section  4.2(c) 
or  (d)  of  the  1971  Act.  The  proposed 
regulations  use  the  term  "FCS  debt 
obligations"  (defined  in  §  630.2(e))  to 
encompass  both  consolidated  bank  debt 
obligations  and  Systemwide  debt 
obligations. 

B.  Publishing  and  Filing  the  Report  to 
Investors 

Proposed  §  630.3  contains  general 
requirements  and  instructions  for 
publishing  and  filing  annual  and 
quarterly  reports  to  investors  by  the 
disclosure  entities.  For  purposes  of 
subj)art  A  of  the  proposed  regulations, 
the  term  "report  to  investors"  or 
"report"  refers  to  both  the  annual  and 
quarterly  reports  required  by  this  part 
unless  otherwise  specified.  Under 
proposed  §  630.3(a),  the  disclosure 
entities  would  be  required  to  jointly 
publish  the  report.  Proposed  §  630.3(b) 
provides  that  each  report  must  present 
combined  financial  statements  and 
accompanying  footnotes  to  provide 
investors  with  the  most  meaningful 
presentation  of  the  combined  financial 
condition  and  results  of  of)erations 
pertaining  to  all  System  institutions. 
The  proposed  regulations  define  the 
required  combined  financial  statements 
in  proposed  §  630.2(g)  as  the 
"Systemwide  combined  financial 
statements."  Pursuant  to  proposed 
§§  630.3(c)  and  630.20(1),  the  Funding 
Corporation  must  determine  the 
"reporting  entity"  »  of  the  Systemwide 
combined  financial  statements  in 


»  A  "raporting  entity"  pefen  to  tbe  Identity  or 
boundaries  of  an  enti^  for  which  financial 
(tatements  are  prepared.  A  reporting  entity  may 
comprise  two  or  more  affiliated  entities  and  is  not 
necessarily  a  legal  entity  per  se. 


accordance  with  generally  accepted 
accounting  principles  (GAAP). 

Proposed  §63  0.3(c)  through  (g) 
contains  general  requirements  similar  to 
those  followed  by  individual 
institutions  in  preparing  and  fifing 
disclosures  to  shareholders  under 
§  620.2  of  this  chapter.  Pursuant  to 
proposed  §  630.3(c),  the  disclosure 
entities  would  be  required  to  prepare 
their  Systemwide  combined  financial 
information  for  disclosure  to  investors 
in  accordance  with  the  accounting  and 
reporting  standards  prescribed  in  part 
621  of  this  chapter.  This  would  ensure 
comparability  between  the  report  to 
investors  prepared  piu^uant  to  this 
proposed  rule  and  die  disclosure  to 
shareholders  prepared  by  individual 
System  institutions  pursuant  to  part  620 
of  this  chapter. 

Proposed  §  630.3(e)  would  permit  the 
Funding  Corporation  to  present  the 
information  required  by  this  part  in  any 
order  it  deems  suitable  in  the  report. 
Under  proposed  §  630.3(0.  the  Funding 
Corporation  must  disclose  in  the  report 
that  additional  financial  information 
regarding  individual  banks  is  contained 
in  the  banks'  periodic  reports  and  state 
where  the  reports  can  be  obtained. 

Finally,  the  Funding  Corporation 
would  be  required  to  file  the  report  to 
investors  with  the  FCA  in  the  same 
manner  as  individual  banks  or 
associations  file  their  periodic  reports 
with  the  FCA.  Proposed  §  630.3(g) 
provides  that  at  least  one  of  the  mree 
copies  of  the  report  filed  with  the  FCA 
must  be  dated  and  manually  signed  on 
behalf  of  the  Funding  Corporation  by: 
(1)  The  officers)  designated  by  the 
Funding  Corporation  board  to  certify  the 
report;  (2)  the  chief  executive  officer  of 
the  Funding  Corporation;  and  (3)  at  least 
one  of  the  members  of  the  Funding 
Corporation  board.  The  signers  of  the 
report  must  certify  that  the  report  has 
been  prepared  in  accordance  with  all 
applicable  statutory  or  regulatory 
requirements  and  that  the  information  it 
contains  is  true,  accurate,  and  complete 
to  the  best  of  his  or  her  knowledge  and 
belief. 

C.  Responsibilities  for  Preparing  the 
Report  to  Investors 

Proposed  §  630.4  delineates 
responsibilities  of  the  disclosure  entities 
and  associations  for  preparing  the  report 
to  investors.  All  disclosure  entities  have 
a  role  in  the  preparation  of  the  report  to 
investors,  either  by  supplying  essential 
financial  information  or  by  compiling 
and  combining  it  info  a  meaningful 
Systemwide  report.  The  disclostire 
entities  thus  beiar  the  responsibility  for 
the  accuracy  and  completeness  of  tbe 
published  report.  The  associations, 


which  are  not  disclosure  entities  under 
this  part,  would  be  required  by 
proposed  §  630.4(d)  to  provide  for  direct 
communication  between  disclosure 
entities  and  association  external 
auditors  regarding  questions  pertinent 
to  association  financial  information  that 
arise  in  the  preparation  of  the  report. 

1.  Responsibilities  of  the  Fimding 
Corporation 

Proposed  §  630.4(a)  sets  forth  the 
responsibilities  of  the  Funding 
Corporation.  The  proposed  regulations 
formalize  the  Funding  Corporation's 
function  in  the  existing  System 
Disclosure  Program  by  assigning  the 
Funding  Corporation  the  lead  role 
among  disclosure  entities  in  preparing 
the  report  to  investors. 

Under  proposed  §  630.4(a)(1),  the 
Funding  Corporation  would  be  required 
to  publish  the  reports  required  by 
§  630.3(a).  The  annual  report  to 
investors  must  be  published  within  90 
days  after  the  end  of  each  fiscal  year. 
With  the  exception  of  the  quarter 
coinciding  with  the  fiscal  yearend,  the 
Funding  Corporation  would  be  required 
to  publish  a  report  covering  each  quarter 
within  60  days  after  quarterend.  Within 
the  same  time  period,  pursuant  to 
§  630.4(a)(4),  the  Funding  Corporation 
must  file  these  reports  with  the  FCA  in 
accordance  with  §  630. 3(^. 

Proposed  §630. 4(a)(2)  would  require 
the  Funding  Corporation  to  establish  a 
system  of  internal  controls  over 
Systemwide  financial  disclosure  to 
investors.  The  internal  control  policies 
and  procedures  must  be  approved  by 
the  System  Audit  Committee.  Under 
this  system  of  internal  controls,  the 
Funding  Corporation  must:  (1)  Maintain 
written  policies  and  procedures  to  be 
carried  out  by  the  disclosure  entities  for 
preparation  of  the  report  to  investors;  (2) 
provide  instructions  to  the  disclosure 
entities  regarding  the  information 
needed  for  preparing  the  report  to 
investors;  (3)  provide  for  the  review  and 
verification  of  information  submitted  by 
all  other  disclosure  entities  to  the 
Funding  Corporation;  and  (4)  specify 
procedures  for  the  monitoring  of  interim 
disclosures  of  System  institutions  and 
timely  disclosure  of  any  material 
changes  to  the  most  recently  published 
report  to  investors. 

As  defined  in  proposed  §  630.2(0,  the 
"materiality"  of  an  event  must  be 
determined  at  each  reporting  level  in 
light  of  the  surrounding  circimistances 
under  which  the  reporting  is  made. 
Therefore,  each  bank  must  submit  to  the 
Funding  Corporation  all  information  the 
bank  believes  to  be  material  either  to  the 
financial  statements  of  the  bank  or  to 
the  combined  financial  statements  of  the 
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bank  and  its  related  associations.  On 
receipt  of  information  from  all 
disclosure  entities,  the  Funding 
Corporation  must  in  turn  make  a 
materiality  judgment  based  on  the 
aggregate  effect  of  all  information 
received  to  determine  the  extent  of 
discussion  and  analysis  to  be  presented 
in  the  report  to  investors. 

Under  proposed  §630.4(aM3).the 
Funding  Corporation  would  be 
responsible  for  collecting  the 
component  ^ancial  data  and  related 
analysis  needed  from  each  disclosure 
entity  to  prepare  the  report  to  investors. 
This  provision  would  authorize  the 
Funding  Corporation  to  collect  the 
information  and  any  supporting  data 
needed  from  each  disclosure  entity  to 
comply  with  the  requirements  of 
proposed  subparts  B  and  C.  Under  the 
proposed  regulations,  ttie  Funding 
Corporation  would  obtain  associations' 
financial  information  through  the  banks 
rather  than  from  the  associations.  This 
proposed  rule  integrates  tlie 
requirement  of  part  620  of  this  chapter 
that  banks  prepare  combined  Hnancial 
statements  with  their  related 
associations. 

Under  proposed  §630  4(a)(5)  and  (6). 
the  Funding  Corporation  would  be 
responsible  for  supplying  copies  of  the 
report  to  selling  group  dealers  for 
distribution  to  investors  and  potential 
investors  in  FCS  debt  obligations  and 
also  for  making  the  report  available  for 
public  inspection.  The  FCA  does  not 
intend  to  impose  a  complex  deUver>' 
system  for  the  report  to  investors 
analogous  to  the  prospectus  delivery 
requirements  of  the  Securities  Act  of 
1933.  Rather,  the  proposed  regulations 
recognize  that  the  Funding  Corporation 
and  other  System  institutions  currently 
use  the  Information  Statement  to 
provide  information  to  the  public  in 
connection  with  the  sale  of  FCS  debt 
securities.  The  FCA  believes  liiSt  tlie 
Information  contained  in  the  report  is 
useful  to  investors  and  seeks  to  ensure 
that  the  report  is  reasona'tiiy  available  to 
them  through  selling  group  dealers  and 
the  Funding  Cor^poration  and  otherwise 
io  the  public  upon  request. 

Under  proposed  §  630.4(a)(7).  the 
Funding  Corporation  would  be  required 
to  notify  the  FCA  immediately  when  the 
Funding  Corporation  believes  that  it 
will  bo  unable  to  publish  and  file  the 
report  within  the  regulator\'  deadline 
because  of  the  failure  of  one  or  more 
banks  to  comply  with  their 
responsibilities  prescribed  in  proposed 
§  630.4(c).  This  provision  is  designed  to 
allow  the  FCA,  if  necessary-,  to  enforce 
the  requirement  that  the  hanks  provide 
the  information  needed  by  the  Funding 


Corporation  to  prepare  the  report  to 
investors  in  a  timely  fashion.' 

Pursuant  to  proposed  §  630.4(a){8j. 
the  Funding  Corporation  must  prepare  a 
statement  to  briefly  explain  the 
respective  responsibilities  of  the 
disclosure  entities  in  Systemwide 
financial  reporting  and  state  that  the 
Funding  Corporation  has  ptolicies  and 
procedures  in  place  to  ensure,  to  the 
best  of  the  knowledge  and  belief  of  its 
management  and  board,  that  the 
information  contained  in  the  report  is 
true,  accurate,  and  complete.  The 
statement  must  be  signed  by  the 
Funding  Corporation's  chief  executive 
officer  and  chairman  of  the  board.  This 
obligation  acknowledges  the  Funding 
Corporation's  shared  accountability 
with  the  banks  for  the  reports  as  well  as 
its  lead  role  among  the  disclosure 
entities  for  preparation  of  the  report  For 
the  purpose  of  preparing  the  report,  if 
the  Funding  Corporation  needs  specific 
information  contained  in  the  Report  of 
Examination  of  a  bank  or  an  association, 
proposed  §  630.4(a)(9)  would  authorize 
the  Funding  Corporation  to  request  such 
information  from  the  Chief  Examiner  of 
the  FCA. 

2.  Responsibilities  of  the  Financial 
Assistance  Corporation 

Proposed  §  630.4(b)  sets  forth  the 
obligation  of  the  Financial  Assistance 
Corporation  to  provide  the  Funding 
Corporation  w  ith  the  information  it 
requires  to  prepire  the  Systemwide 
combined  financial  statements.  As 
noted,  because  the  board  of  the  Funding 
Corporation  is  the  board  of  the  Financial 
Assistance  Corporation  and  has  the 
capacity  to  control  financial  reporting  of 
both  entities,  it  is  unnecessary  to  specify 
the  Financial  Assistance  Corporation's 
responsibilities  for  reporting  to  the 
Funding  Corporation  in  the  proposed 
regi'lations. 

3.  Responsibilities  of  Banks 

Proposed  §  630.4(c)  sets  forth  the 
banks'  responsibilities  for  furnishing 
and  updating  information  to  be  used  by 
the  Funding  Corporation  for  preparation 
of  the  report  to  investors  and  would 
require  each  bank  to  prov;de  .innua). 
Quarterly,  and  other  interim  financial 
information  to  the  Funding  Corporation 
in  accordance  with  Funding 
Corporation  instructions. 


*  Nn  provision  is  made  for  notice  Ai  h  result  of 
fdilutv  of  th«  Kiaar.cial  A»$istartc«  Corporation  to 
comply  with  {<roposed  |6J0.S(b)  becauK  the  hoard 
of  the  Funding  Corporation  ii>  stalulonly  desigiiated 
as  the  board  of  ths  Financial  AiilMance 
Corporation.  The  board  U  responsible  for  providing 
information  about  the  Financial  Assistance 
Corporation  needed  by  the  Funding  Corpsration  to 
prepare  the  report  to  investor!  in  a  timely  manner. 


Proposed  §  630.4(c)(5j  would  require 
several  certifications  from  bank 
management  relating  to  the  informatioo 
submitted  to  the  Funding  Corporation 
for  inclusion  in  the  report  to  investors. 
Banks  must  certify  to  the  Funding 
Corporation  that  all  information  has 
been  submitted  in  accordance  with  the 
Funding  Corporation's  instructions:  that 
the  information  submitted  is  prepared 
in  accordance  with  all  applicable 
statutory  and  regulatory  requirements; 
and  that  the  information  is  true, 
accurate,  and  complete.  Certifications  to 
the  Funding  Corporation  are  to  be 
signed  on  behalf  of  the  board  of  a  bank 
by  an  officer(s)  designated  by  the  bank 
board  and  by  the  chief  executive  officer. 
It  would  be  the  Funding  Corporation's 
responsibility  to  determine  the  form  of 
the  certification  to  be  made  by  each 
bank  for  compliance  w  ith  the 
requirements  of  proposed  §  630.4(c)(5). 

4.  Responsibilities  of  Associations 

Under  the  proposed  regulations, 
associations  have  no  direct 
responsibility  for  preparation  of  the 
report  to  investors.  The  associations' 
responsibilities  for  preparing  combined 
financial  statements  with  related  banks 
are  governed  by  part  620  of  this  chapter, 
f  iowever.  banks  must  be  able  to  follow 
up  on  issues  that  may  arise  in 
connection  with  association  financial 
information  that  banks  will  be  using  to 
prepare  their  information  for 
submission  to  the  Funding  Corporation. 
Therefore,  proposed  §630.4td)  would 
require  each  association  to  provide  in 
the  engagement  letter  with  its  exiernal 
auditor  that  the  external  auditor  shall 
notify  the  nssociation  and  respond  to 
inquiries  of  the  related  bank  pertaining 
to  the  preparation  of  the  combined 
financial  data  of  the  associatitin  and  its 
related  bank. 

P.  Prohibition  Against  Incomplete. 
Inaccurate,  or  Misleading  Disclosure 

F'roposed  §630.5  prohibits 
incomplete,  inaccurate,  or  misleading 
diirfilosure  by  any  of  the  parties  involved 
in  the  preparation  of  the  report  to 
investors.  If.  in  the  judgment  of  the 
FCA.  an  incomplete,  inaccurate,  or 
niislesding  disclosure  has  been  made, 
the  party  responsible  is  obligated  under 
this  section  to  provide  corrtci 
information  to  allow  the  Funding 
Corporation  to  rectify  the  e.Toneous 
disclosure.  If  a  party  discovers,  prior  to 
publication,  that  incomplete,  inaccurate, 
or  misleading  disclosure  has  been  made, 
the  erroneous  disclosure  must  be 
corrected  before  it  is  incorporated  into 
the  report.  If  a  report  containing 
erroneous  disclosure  has  been 
published,  the  Funding  Corporation 
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would  be  required  to  take  corrective 
actions  as  soon  as  possible  to  ensure 
that  the  reported  information  presents  a 
-Wair  and  accurate  picture  of  the  System's 
results  of  operations  and  financial 
condition.  Other  disclosure  entities 
would  be  required  to  furnish  the 
information  needed  by  the  Funding 
Corporation  to  make  the  correction.  In 
addition  to  corrective  actions  by  System 
institutions,  where  appropriate,  the  FCA 
may  use  its  enforcement  powers  under 
title  V,  part  C  of  the  1971  Act  to  enforce 
proposed  §  630.5. 

E.  Audit  Committees 

Audit  committees  are  a  key 
component  of  an  institution's  corporate 
governance.  Section  630. R(a)  is 
proposed  to  formalize  the  existing 
System  Audit  Committee  function  and 
should  have  minimal  effect  on  current 
operations  of  the  System  Audit 
Committee. 

Proposed  §  630.6(a)  (I)  through  (3) 
would  require  a  System  Audit 
Committee  consisting  of  no  fewer  than 
three  members.  The  System  Audit 
Committee  would  report  to  the  board  of 
the  Funding  Corporation.  Members 
selected  to  serve  on  the  committee  must 
be  independent  of  management  of  any 
disclosure  entity  and  association  and 
must  have  financial  management 
expertise  sufficient  to  cany  out  their 
oversight  role.  A  person  who  is  an 
officer  or  employee  of  a  disclosure 
eatity  or  an  association  would  not  be 
considered  indep«"ndent  of 
nianagement.  The  committee  must  be 
given  adequate  resources  and 
authorities  to  di.schnrgc  its 
responsibilities,  including  the  ability  to 
consult  with  the  Funding  Corporation's 
general  counsel  and  outside  counsel  to 
dibcuss  legal  matters  that  may  have;  a 
significant  impact  on  the  Systeinwide 
combined  financial  statements  and 
related  analyses. 

Proposed'§  630  6(a)(4)  prescribes  the 
minimum  responsibilities  of  the  System 
Audit  Committee.  These  rusponsibllilies 
would  include:  (1)  Making 
recommendations  on  the  selection  of  an 
independent  auditor  for  audits  of 
Systeniwide  combined  financial 
statements;  (2)  overseeing  the  Funding 
Corporation  management's  preparation 
of  the  report  to  investors;  (3)  reviewing 
the  impact  of  signifia-'.nt  accounting  and 
auditing  developments  and  approving 
Accounting  policy  changes  for  the 
Systemwide  combined  financial 
statements;  (4)  reviewing  each  report 
and  interim  disclosure  to  investors  prior 
to  its  release;  and  (5)  overseeing  the 
internal  control  system  over 
Systemwide  financial  reporting  for 
preparation  of  reports  to  investors. 


Lastly,  the  names  of  the  System  Audit 
Committee  members  must  be  disclosed 
pursuant  to  proposed  §  630.20(n). 

To  prepare  the  Systemwide  combined 
financial  statements  and  related 
discussions  and  analyses,  the  Funding 
Corporation  relies  on  financial  data  and 
narratives  furnished  by  the  banks.  To 
provide  further  assurance  that  the 
banks'  submissions  to  the  Funding 
Corporation  are  accurate  and  complete, 
proposed  §  630.6(b)  would  require  that 
eacn  bank  establish  and  maintain  a  bank 
audit  committee  to  oversee  the  internal 
controls  over  the  bank's  accounting  and 
financial  reporting.  The  proposed 
requirements  of  composition, 
membership  qualifications,  and 
responsibilities  of  the  bank  audit 
committee  are  similar  to  those  of  the 
System  Audit  Committee  described 
above.  A  System  bank  whose  audit 
committee  is  comprised  of  members  of 
the  entire  board  would  meet  the 
composition  requirement  of  proposed 
§  630.6(b)(2). 

Since  most  System  banks  have 
performed  this  oversight  function  either 
through  a  subcommittee  of  the  board  or 
through  the  full  board  acting  as  an  audit 
committee,  the  FCA  does  not  view 
proposed  §  630.6(b)  as  a  burdensome 
requirement.  The  audit  committee 
requirement  is  consistent  with  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA), 
which  imposes  a  similar  requirement  on 
insured  depository  institutions  with 
total  assets  of  $500  million  or  more. 

III.  Subpart  B — Annual  Report  to 
Investors 

Proposed  §  630.20  prescribes  the 
contents  of  the  annual  report  to 
investors.  Each  disclosure  entity  would 
be  required  to  provide  the  information 
called  for  by  this  subpart,  along  with 
any  supporting  information,  to  the 
Funding  Corporation.  Information 
required  by  the  proposed  regulation  is 
generally  consistent  with  the 
.information  currently  presented  in  the 
Information  Statement,  which  should 
minimize  any  burden  that  may  be 
irn  posed. 

The  propost'd  content  requirements 
rt^semble  those  of  the  annual  report  to 
shareholders  under  §620.5  of  this 
chapter.  Under  proposed  §  630.20(a),  the 
report  would  be  required  to  provide  a 
description  of;  (1)  "The  System's 
business,  including  the  System's 
organizational  structure,  geographical 
area,  and  customers;  (2)  the  types  of 
lending  activities  engaged  in  and 
financial  activities  offered  by  System 
institutions;  (3)  significant 
developments  affecting  the  System's 
organizational  structure  and  the  manner 


of  conducting  business;  (4)  acquisition 
or  disposition  of  material  assets;  and  (5) 
concentrations  of  total  assets  (10  percent 
or  more)  in  particular  types  of 
agricultural  activity  or  business.  The 
report  must  also  include  the  address  of 
the  headquarters  of  each  disclosure 
entity  and  service  organization  of  the 
System. 

Proposed  §  630.20(b)  would  require 
that  the  report  provide  a  description  of 
the  regulatory  and  enforcement 
authority  of  the  FCA,  and  the  role  and 
authority  of  the  Farm  Credit  System 
Insurance  Corporation  (FCSIC)  and  the 
Financial  Assistance  Corporation.  With 
respect  to  the  FCSIC,  proposed 
§  630.20(b)(2)  would  require  that  the 
report  provide  a  description  of  the 
FCSIC's  status  as  a  Government 
corporation  and  its  role  in  ensuring  the 
timely  payment  of  principal  and  interest 
on  FCS  debt  obligations  and  providing 
assistance  to  System  institutions.  In 
addition,  a  statement  that  System 
institutions  have  no  control  over  the 
management  of  the  FCSIC  or 
expenditures  from  the  Insurance  Fund 
would  be  required. 

Proposed  §630, 20(c)  would  require  a 
description  of  System  institutions' 
material  pending  legal  proceedings  and 
a  summary  of  the  types  of  and  reasons 
for  enforcement  actions  in  effect  during 
the  year.  Similar  infonnation  is 
CTjrrently  disclosed  to  shareholders  by 
banks  and  their  related  associations 
under  §  B20.5(c)  of  this  chapter. 
Therefore,  the  banks  would  be  required 
to  submit  such  information  regarding 
their  related  associations  to  the  Funding 
Corporation. 

Propo.sed  §630  20(d)  would  require 
that  the  report  describe  the  System's 
funding  mechanism,  including  System 
banks'  authority  to  issue  debt 
obligations,  and  the  types  end 
characterist.es  of  debt  securities  issued. 
Proposed  §630. 20(d)(1)  would  require 
tJiat  the  report  provide  a  disclosure 
rfgrifding  debt  obligations  that  may  be 
issued  by  each  bank.  Accordingly,  the 
disclosure  would  include  a  description 
of  banks'  authority  to  issue  notes, 
bonds,  debentures,  or  other  obligations 
individually  under  section  4.2  [a),  ui).  or 
(e)  of  the  1971  Act  and  the  fact  that  such 
debt  obligations  are  not  entitled  to  the 
benefits  of  insurance  provided  by  the 
FCSIC. 

Proposed  §630. 20(d)  would  also 
require  the  report  to  contain  a 
description  of  applicable  statutory  and 
regulatory  restrictions  that  affect  a 
bank's  ability  to  incur  debt,  hi  addition, 
any  agreements  among  banks  and  the 
Funding  Corporation  that  affect  a  bank's 
ability  to  incur  debt  and  any  agreements 
among  System  institutions  on  matters 
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relating  to  financial  assistance  or  loss 
sharing  must  be  disclosed  pursuant  to 
proposed  paragraphs  (d)  (2)  and  (3)  of 
this  section. 

Proposed  §  630.20(e)  sets  forth  the 
requirement  for  a  description  of  the 
System's  capital  structure.  With  respect 
to  permanent  capital  compliance  and 
statutory  or  regulatory  prohibitions  for 
stock  retirement  or  earnings  distribution 
by  System  institutions,  proposed 
paragraph  (e)  of  this  section  would 
require  that  the  report  provide  the 
number  of  institutions,  categorized  by 
banks  and  associations,  that  do  not 
comply  with  permanent  capital 
standards  or  are  under  prohibitions,  as 
well  as  a  summary  of  the  causes  of  such 
noncompliance  or  prohibitions. 

The  5-year  selected  financial  data 
required  by  proposed  §  630.20(f) 
generally  track  the  current  System 
disclosure  to  investors  and  are  also  very 
similar  to  the  requirements  of  §  620.5(f) 
of  this  chapter.  However,  the  list 
provided  under  the  caption  "selected 
financial  data"  in  proposed  §  630.20(f) 
excludes  "protected  borrower  capital" 
and  related  capital  ratios.  System 
institutions  can  no  longer  issue 
protected  borrower  stock.  Because  the 
outstanding  balance  of  protected 
borrower  capital  is  immaterial  to  the 
financial  position  of  the  System  on  a 
System  wide  basis  and  is  being  retired  at 
a  steady  rate,  the  regulations  would  not 
require  presentation  of  "protected 
borrower  capital"  and  related  capital 
ratios  as  an  element  of  "selected 
financial  data."  However,  "protected 
borrower  capital"  must  be  reported 
separately  from  at-risk  capital  stock  in 
the  comparative  financial  statements  or 
elsewhere  in  the  report. 

Proposed  §  630.20(g)  would  require  a 
discussion  and  analysis  (D&A)  on 
material  financial  aspects  of  the  System. 
Generally,  the  D&A  must  cover  3 
comparative  years.  Overall,  the  D&A 
requirements  under  proposed 
§  630.20(g)  are  less  extensive  than  those 
required  by  the  Securities  and  Exchange 
Commission  (SEC)  in  its  Industry  Guide 
3  for  bank  holding  companies.  To  help 
determine  the  extent  of  the  D&A 
needed,  proposed  §  630.20(g)(6) 
includes  general  guidance  for 
preparation  of  the  D&A  and  clarifies  that 
the  purpose  of  the  D&A  is  to  provide 
useful  information  to  investors  for 
making  business  decisions. 

Proposed  §  630.20(g)(1)  would  require 
that  the  D&A  include  a  description  of 
the  System  loan  portfolio  by  major 
category,  the  risk  exposure  of  the  loan 
portfolio,  and  secondary  market 
activities.  It  would  also  require  that  the 
amount  of  loans  outstanding  that  were 
used  to  finance  the  purchases  of  stock 


and  other  equities  of  System  institutions 
be  disclosed.  With  respect  to 
discussions  of  results  of  operations, 
proposed  §  630.20(g)(2)(vi)  would 
require  that  the  report  explain  how 
changes  to  Insurance  Fund  assets  and 
related  restricted  capital  affected 
reported  income.  The  discussion  must 
describe  major  components  of  the 
changes  on  a  comparative  basis.  All 
other  requirements  regarding  results  of 
operations  of  proposed  §  630.20(g)(2)  are 
similar  to  those  required  by  §  620.5(g)(2) 
of  this  chapter. 

Proposed  §  630.20(g)(3)  would  require 
a  list  of  outstanding  debt  securities  by 
type  and  a  discussion  of  other  sources 
of  System  funding.  Proposed  paragraph 
(g)(3)(i)  of  this  section  specifies  that 
insured  obligations  must  be  reported 
separately  from  uninsured  obligations 
and  prescribes  the  minimum  reporting 
requirement  for  each  type  of  security 
listed.  The  D&A  must  also  address  a 
number  of  liquidity-related  matters, 
such  as  any  FCA  regulations  or  System 

[>olicies  regarding  liquidity  and 
iquidity  reserves;  material  changes  in 
liquidity  and  management  thereof;  any 
regulatory  limitations  or  System  policies 
or  objectives  regarding  investments; 
System  investment  portfolio;  and  asset/ 
liability  management  practices  and 
related  measurements  of  interest  rate 
risk  of  the  System,  including  the  use  of 
derivatives  and  other  off-balance-sheet 
transactions.  The  FCA  notes  the 
heightened  interest  of  other  bank 
regulators  and  the  Congress  in  the 
institutional  and  systemic  risk  of  the 
rapidly  growing  and  relatively 
unregulated  market  for  derivative 
financial  products.  It  is  likely  that 
derivative  product  transactions  by  the 
banking  industry  and  others  will  receive 
increased  regulatory  scrutiny  in  the 
futiu*.  Accordingly,  while  proposed 
§630.20(g)(3)(iv)  would  require  a  brief 
discussion  of  derivative  transactions, 
the  FCA  requests  specific  comment  on 
whether  disclosure  requirements 
regarding  derivative  transactions  should 
be  more  detailed. 

Proposed  §  630.20(g)(4)  would  require 
a  discussion  of  capital  resources  similar 
to  that  required  under  §  620.5(g)(4)  of 
this  chapter. 

Proposed  §  630.20(g)(5)  specifies  the 
requirements  for  disclosure  regarding 
the  Insurance  Fund.  It  would  require 
that  the  report  provide:  (1)  A 
description  of  the  purposes  for  which 
exp>enditures  from  the  Insurance  Fund 
may  be  made  and  the  statutory 
requirements  for  making  such 
expenditures;  (2)  a  schedule  itemizing 
the  amount  of  Insurance  Fund  assets 
that  have  been  specifically  identified  by 
the  FCSIC  for  payment  of  estimated 


obligations  of  the  FCSIC  and  the  amount 
of  the  fund  assets  for  which  no  specific 
use  has  been  identified  or  designated  by . 
the  FCSIC;  and  (3)  an  explanation  of 
how  FCSIC  expenditures  or 
designations  of  Insurance  Fund  assets 
for  payment  of  future  obligation.s  affeci  . 
the  combined  assets  and  capital  of  ilie 
System. 

Proposed  §630.20(g)(ft)  toiilnins 
general  guidance  for  prepurnlion  nf  th« 
D&A.  Because  the  purpose  of  llie  DaA 
is  to  enhance  a  reader's  tmdersi.ituimg 
of  the  combined  financial  sinletnt^nts. 
information  presented  should  b»« 
relevant  to  an  assessment  of  the 
combined  financial  statements  1  he 
D&A  should  focus  on  material  eveiil.s 
and  uncertainties  known  at  (he  time  of 
reporting.  The  information  provided 
should  be  material  to  System 
institutions,  clarify  any  ambiguiiieK  in 
the  combined  financial  statements,  and 
highlight  significant  aspects  of  the 
financial  statements.  As  preparer,  the 
Funding  Corporation  would  be 
responsible  for  ensuring  thcit  the  Dv>ii  A  in 
the  report  to  investors  is  relevant  and 
useful  to  investors  and  the  public. 

Sections  630.20  (h),  (i).  and  (j)  are 
proposed  to  implement  the 
requirements  of  section  514  of  the  1992 
Act  regarding  disclosure  of  financial 
and  conflict-of-interest  infonnation  by 
System  personnel.  The  proposed 
regulations  would  require  the  report  to 
provide  information  to  investors  on 
System  institutions'  related-party 
transactions  on  an  aggregate  basis. 

Under  proposed  §  630.20(k). 
"Relationship  with  independent  public 
accountant,"  a  change  in  the 
independent  public  accountant  who 
audits  the  Systemwide  combined 
financial  statements  or  a  disagreement 
with  the  public  accountant  would 
require  disclosure  if  disclosure  to  the 
FCA  is  also  required  under  §  621.4  of 
this  chapter. 

Proposed  §  630.20(1)  would  require 
that  the  report  present  Systemwide 
combined  financial  statements  that  have 
been  prepared  in  accordance  with 
GAAP  for  the  comparative  periods 
specified.  The  financial  statements 
presented  must  be  audited  in 
accordance  with  generally  accepted 
auditing  standards  (GAAS)  by  a 
qualified  public  accountant  and  the 
accountant's  opinion  on  the  statements 
must  be  presented  in  the  atmual  report  * 
to  Investors. 

Proposed  §  630.20(m)  would  require 
that  the  annual  report  present 
supplemental  information  regarding  the 
components  of  Systemwide  combined 
financial  statements.  Such  supplemental 
information  must  be  presented  in 
accordance  with  the  requirements  and 
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instructions  of  the  FCA,  either  as 
separate  schedules  or  in  accompanying 
notes  to  the  Systemwide  combined 
financial  statements.  The  supplemental 
information  must  be  examined  by  an 
independent  public  accountant  for 
compliance  with  the  FCA  regulations 
and  guidelines  and  the  accountant's 
opinion  must  accompany  the 
supplemental  information  in  the  report. 

Proposed  §  630.20  {m)(2)  and  (m)(3) 
specify  that,  at  a  minimum,  the  report 
must  include  current  year  supplemental 
balance  sheet  and  income  statement 
data  for  the  following  components: 
combined  financial  data  of  all  banks 
(without  associations);  combined 
financial  data  of  all  associations; 
financial  data  of  the  Financial 
Assistance  Corporation;  financial  data  of 
the  Insurance  Fund;  and  combined 
financial  data  pertaining  to  the  System 
with  and  without  the  Insurance  Fund. 
Following  recent  correspondence  and 
discussions  with  the  Funding 
Corporation  on  how  financial 
information  regarding  the  Insurance 
Fund  is  to  be  presented  in  the  1993  FCS 
Report,  the  FCA  has  developed 
guidelines  for  compliance  with 
proposed  §  63Q.20(m).  The  guidelines 
appear  in  the  appendix  to  this  proposed 
rule  and  contain  two  schedules  to 
illustrate  the  format  and  selected 
financial  data  to  be  presented  in  the 
schedules.  The  supplemental  disclosure 
must  include  any  additional 
information  and  disclosure  sufficient  to 
enable  readers  to  understand  the  basis 
of  presentation  of  the  supplemental 
information,  the  adjustments  contained 
therein,  and  the  effect  of  each 
component  on  the  Systemwide 
combined  financial  statements. 

Finally,  proposed  §  630. 20(o)  would 
require  the  report  to  include  a  cross- 
reference  sheet  indicating  the  location 
of  the  required  Information. 

IV.  Subpart  C— Quvteriy  Reports  to 
Investors 

Proposed  §  630.40,  "Content  of  the 
quarterly  report  to  investors,"  contains 
provisions  siitiilar  to  those  contained  in 
subpart  C  of  part  620  of  this  chapter. 
Supplemental  financial  statement 
information  required  to  be  disclosed  in 
the  annual  report  must  also  be 
presented  in  quarterly  reports. 

The  proposed  regulations  would 
require  a  quarterly  report  to  be 
presented  in  an  easily  understandable 
format  and  in  a  manner  that  is  not 
misleading.  Quarterly  reports  may  be 
prepared  on  the  presiunption  that 
readers  of  the  report  have  reed  or  have 
access  to  the  most  recently  published 
annual  report.  The  adequacy  of 
additional  disclosure  needed  in  the 


quarterly  report  may  be  determined  in 
that  context. 

The  rules  for  condensation  applicable 
to  individual  institutions  for  preparing 
their  quarterly  financial  statements 
prescribed  in  part  620  of  this  chapter 
have  been  incorporated  in  proposed  part 
630  to  apply  to  the  preparation  of  the 
Systemwide  quarterly  financial 
statements.  In  addition,  proposed 
§  630.40(b)(4)  would  require  that 
quarterly  rep>orts  to  investors  update 
material  contingencies  that  exist  at  the 
time  of  the  interim  reporting  even 
though  a  significant  change  since 
yearend  may  not  have  occurred. 

Proposed  §  630.40(d)  sets  forth  the 
requirements  of  the  interim  financial 
statements  of  the  quarterly  report  and 
the  respective  comparative  periods  of 
the  interim  statements  presented. 
Proposed  §  630.40(e)  specifies  the 
reporting  periods  for  which  quarterly 
supplemental  information  would  be 
required.  The  proposed  regulations  do 
not  require  that  interim  financial 
statements  or  supplemental  information 
be  audited.  However,  the  FCA  may 
require  the  Systemwide  combined 
financial  statements  of  an  interim 
period  to  be  audited  should  the  need 
arise  for  supervisory  actions. 

List  of  Sub|ecU  ia  12  CFR  Part  630 

Accounting,  Agriculture,  Banks, 
banking.  Credit,  Organization  and 
functions  (Government  agencies), 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  630  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  added  to  read  as  follows: 

PART  630-OISCLOSURE  TO 
INVESTORS  IN  SYSTEMWIDE  AND 
CONSOLIDATED  BANK  DEBT 
OBLIGATIONS  OF  THE  FARM  CREDIT 
SYSTEM 

Subpart  A— General 

Sec. 

630.1  Purpose. 

630.2  Definitions. 

630.3  Publishing  and  filing  the  report  to 
investors. 

630.4  Responsibilities  for  preparing  the 
report  to  investors. 

630.5  Prohibition  against  incomplete, 
inaccurate,  or  misleading  disclosure. 

630.6  Farm  Credit  System  audit  committee 
and  bank  audit  committees. 

Sut)part  B— Annual  Raport  to  Investors 

630.20  Contents  of  the  annual  report  to 
investors. 

Subpart  C—Ghjartarty  Report*  to  Investera 

630.40  Contents  of  the  quarterly  report  to 
investors. 


Appendix  A  to  Part  630 — Supplemental 
lufonnation  Disclosure  Guidelines 

Authority:  Sees.  5.17.  S.19  of  the  Farm 
Credit  Act;  12  U.S.C  2252.  2254;  sec.  424  of 
Pub.  L  100-233. 101  Stat.  1568. 1656. 

SubfMft  A— QafMral 

§630.1    Purpoaa. 

This  part  sets  forth  the  requirements 
for  preparation  and  publication  by  the 
Farm  Credit  System  (FCS  or  System)  of 
annual  and  quarterly  reports  to 
investors  and  potential  investors  in 
Systemwide  and  consolidated  bank  debt 
obligations  of  the  System  and  to  other 
users  of  the  reports  in  the  general 
public.  The  reports  shall  contain 
combined  financial  statements, 
supplemental  financial  statement 
information,  and  related  information 
pertaining  to  the  System. 

I6M.2    DafMttona. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Bank  means  any  bank  chartered 
under  the  Farm  Credit  Act  of  1971,  as 
amended  (Act). 

(b)  Disclosure  entity  means  any  bank, 
the  Farm  Credit  System  Financial 
Assistance  Corporation  (Financial 
Assistance  Corporation),  and  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation). 

(c)  Engagement  letter  means  the 
proposal,  contract,  letter,  and  other 
documents  reflecting  the 
understandings  between  the  audit 
committee  or  beard  of  directors  of  a 
bank  or  an  association  and  its 
independent  public  accountant 
regarding  the  scope,  terms,  and  nature 
of  the  audit  services  to  be  performed. 

(d)  Form  Credit  System  means, 
collectively,  the  banks,  associations,  and 
such  other  institutions  that  are  or  may 
be  made  a  part  of  the  System  under  the 
Act.  all  of  which  are  chartered  by  and 
subject  to  regtilation  by  the  Farm  Credit 
Administration  (FCA).  For  purposes  of 
this  part,  the  System  does  not  include 
the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac). 

(e)  FCS  debt  (^ligation  means, 
collectively,  notes,  bonds,  debentures, 
and  other  debt  securities  issued  by 
banks  pursuant  to  section  4.2(c) 
(consolidated  bank  debt  securities)  and 
section  4.2(d)  (Systemwide  debt 
securities)  of  the  Act. 

(f)  Material,  when  used  to  qualify  a 
requirement  to  furnish  information  as  to 
any  subject,  limits  the  information 
required  to  those  matters  to  which  there 
is  a  substantial  likelihood  that  a 
reasonable  person  would  attach 
importance  in  determining  the  financial 
condition  of  an  entity. 
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(g)  Systemwide  combined  financial 
statements  means  the  combined 
financial  statements  required  by  this 
part  that  are  prepared  to  provide 
investors  and  potential  investors  in  PCS 
debt  obligations  with  the  most 
meaningful  presentation  pertaining  to 
the  financial  condition  and  resuUs  of 
operations  of  the  System. 

j  630.3    Publishing  and  filing  the  report  to 
Investors. 

For  purposes  of  this  subpart,  unless 
otherwise  specified,  the  term  report  to 
investors  or  report  refers,  collectively,  to 
the  annual  and  quarterly  reports  to 
investors  required  by  this  part. 

(a)  The  disclosure  entities  shall  jointly 
publish  the  following  reports  in  order  to 
provide  meaningful  information 
•pertaining  to  the  financial  condition  and 
results  of  operations  of  the  System  to 
investors  and  fHjtential  investors  in  PCS 
debt  obligations  and  other  users  of  the 
report: 

(1)  An  annual  report  to  Investors 
within  90  days  after  the  end  of  each 
fiscal  year. 

(2)  A  quarterly  report  to  investors 
within  60  days  after  the  end  of  each 
quarter,  except  for  the  quarter  that 
coincides  with  the  end  of  the  fiscal  year. 

(b)  Each  report  to  investors  shall 
present  the  Systemwide  combined 
financial  statements  and  related 
footnotes  deemed  appropriate  for  the 
purpose  of  the  report  to  provide 
investors  with  the  most  meaningful 
presentation  pertaining  to  the  financial 
condition  and  results  of  operations  of 
the  System. 

(c)  All  items  of  essentially  the  same 
character  as  items  required  to  be 
reported  in  the  reports  of  condition  and 
performance  pursuant  to  part  621  of  this 
chapter  shall  be  prepared  in  accordance 
with  the  rules  set  forth  in  part  621  of 
this  chapter. 

(d)  Each  report  to  investors  shall 
contain  the  information  required  by 
subparts  B  and  C  of  this  part,  as 
applicable,  and  such  other  information 
as  is  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not 
misleading. 

(e)  Information  in  any  part  of  the 
report  may  be  incorporated  by  reference 
in  answer  or  partial  answer  to  any  other 
item  of  the  report.  Information  required 
by  this  part  may  be  presented  in  any 
order  deemed  suitable  by  the  Funding 
Corporation. 

(fj  The  report  shall  include  a 
statement  in  a  prominent  location  that 
Systemwide  debt  securities  and 
consolidated  bank  debt  obligations  are 
joint  and  several  liabilities  of  individual 
banks  and  that  copies  of  each  bank's 


recent  periodic  reports  to  shareholders 
are  availible  upon  request.  The  report 
shall  also  include  addresses  and 
telephone  numbers  where  copies  of  the 
report  to  investors  and  the  periodic 
reports  of  individual  banks  can  be 
obtained.  Copies  of  the  report  to 
investors  shall  be  available  for  public 
inspection  at  the  Funding  Corporation. 

(g)  Three  complete  copies  oi  the 
report  shall  be  filed  with  the  Chief 
Examiner,  Farm  Credit  Administration, 
McLean,  Virginia  22102-5090,  within 
the  applicable  period  prescribed  under 
paragraphs  (a)(l]  and  (a)(2)  of  this 
section. 

(1)  At  least  one  copy  of  the  report 
filed  with  the  FCA  shall  be  dated  and 
manually  signed  by  the  following 
officers  and  director(s)  of  the  Funding 
Corporation  on  its  behalf: 

(ij  The  officer(s)  designated  by  the 
board  of  directors  to  certify  the  report; 
(ii)  The  chief  executive  officer;  and 
(iii)  Each  member  of  the  board  or,  at 
a  minimum,  one  of  the  following  board 
members  formally  designated  by  action 
of  the  board  to  certify  on  behalf  of 
individual  board  members:  the 
chairperson  of  the  board  or  a  board 
member  designated  by  the  chairperson 
of  the  board. 

(2)  The  name  and  position  title  of 
each  person  signing  the  report  shall  be 
typed  or  printed  beneath  his  or  her 
signature.  Signers  of  the  report  shall 
attest  as  follows: 

The  undersigned  certify  that  this  report  has 
been  prepared  in  accordance  with  all 
applicable  statutory  or  regulatory 
requirements  and  that  the  information 
contained  herein  is  true,  accurate,  and 
complete  to  the  best  of  his  or  her  luiowledge 
and  belief. 

$  630.4    Responsibilities  for  preparing  the 
report  to  Investors. 

(a)  Hesponsibilities  of  the  Funding 
Corporation.  The  Funding  Corporation 
shall: 

(1)  Prepare  the  reports  to  investors 
required  by  §  630.3(a),  including  the 
Systemwide  combined  financial 
statements  and  notes  thereto,  and  such 
other  disclosures,  supplemental 
information,  and  related  analysis  as  are 
required  by  this  part  to  make  the  reports 
meaningful  and  not  misleading. 

(2)  Establish  a  system  of  internal 
controls  sufficient  to  reasonably  ensure 
that  any  information  it  releases  to 
investors  and  the  general  public 
concerning  any  matter  required  to  be 
disclosed  by  this  part  is  true  and  that 
there  are  no  omissions  of  material 
information.  The  system  of  internal 
controls,  at  a  minimum,  shall  require 
that  the  Funding  Corporation: 

(i)  Maintain  written  policies  and 
procedures,  approved  by  the  System 


Audit  Committee,  to  be  carried  out  by 
the  disclosure  entities  for  preparation  of 
the  report  to  investors; 

(ii)  Provide  instructions  to  the 
disclosure  entities  regarding 
information  required  to  be  included  in 
the  Systemwide  combined  financial 
statements  and  the  information  required 
to  be  disclosed  in  the  report  to 
investors; 

(iii)  Review  the  information  submitted 
to  it  for  preparation  of  the  report  to 
investors,  and  make  reasonable 
inquiries  to  ascertain  whether  the 
information  is  reliable,  accurate,  and 
complete;  and 

(iv)  Specify  procedures  for  monitorin 
interim  disclosures  of  System 
institutions  and  disclose  in  a  timely 
manner  any  material  changes  in 
information  contained  in  the  most 
recently  published  report  to  investors. 

(3)  Collect  from  each  disclosure  entity 
financial  data  and  related  analyses 
needed  for  preparation  of  the  report  to 
investors. 

(4)  File  the  reports  with  the  FCA  in 
accordance  with  §  630.3(g). 

(5)  Ensure  prompt  delivery  of 
sufficient  copies  of  each  report  to  selling 
group  dealers  for  distribution  to 
investors  and  potential  investors  in  FCS 
debt  obligations. 

(6)  Make  the  report  available  to  the 
general  public  upon  request. 

(7)  Notify  the  FCA  if  it  is  unable  to 
prepare  and  publish  the  report  to 
investors  in  compliance  with  the 
requirements  of  this  part  because  one  or 
more  banks  have  failed  to  comply  with 
the  requirements  of  paragraph  (c)  of  this 
section.  A  notification,  signed  by  the 
officer(s)  designated  by  the  board  of 
directors  of  the  Funding  Corporation  to 
certify  the  report  to  investors  and  by  the 
chief  executive  officer,  shall  be  made  to 
the  FCA  as  soon  as  the  Funding 
Corporation  becomes  aware  of  its 
inability  to  comply.  The  Funding 
Corporation  shall  explain  the  reasons 
for  the  notification  and  may  request  that 
the  FCA  extend  the  due  date  for  the 
report  to  investors. 

(8)  Include  in  the  report  a  statement 
that  briefiy  explains  the  respective 
responsibilities  of  the  disclosure  entities 
and  states  that  the  Funding  Corporation 
has  policies  and  procedures  in  place  to 
ensure,  to  the  best  of  the  knowledge  and 
belief  of  management  and  the  board  of 
the  Funding  Corporation,  that  the 
information  contained  in  the  report  is 
true,  acairate,  and  complete.  The 
statement  shall  be  signed  by  the  chief 
executive  officer  and  the  chairman  of 
the  board  of  the  Funding  Corporation. 

(9)  If  necessary,  request  the  FCA  to 
provide  information  regarding  the 
content  of  the  latest  Reports  of 
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Examination  of  any  banks  and  related 
associations.  The  request  shall  be  made 
to  the  Chief  Examiner,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090. 

(b)  Responsibilities  of  the  Financial 
Assistance  Corporation.  The  Financial 
Assistance  Corporation  shall  provide  to 
the  Funding  Corporation  such 
information  as  may  be  required  by  the 
Funding  Corporation  to  prepare  the 
report. 

(c)  Responsibilities  of  banks.  Each 
bank  shall: 

(1)  Provide  to  the  Funding 
Corporation,  in  accordance  with 
instructions  of  the  Funding  Corporation, 
annual,  quarterly,  and  other  interim 
flnancial  information,  including  both 
bank-only  financial  data  and  combined 
financial  data  of  the  bank  and  its  related 
associations,  as  the  Funding 
Corporation  deems  necessary  for 
preparation  of  the  report  to  investors. 

(2)  Respond  to  Funding  Corporation 
inquiries  and  provide  any  followoip 
information  requested  by  the  Funding 
Corporation  in  connection  with  the 
preparation  of  the  report  to  investors  in 
accordance  with  instructions  of  the 
Funding  Corporation. 

(3)  Notify  tne  Funding  Corporation 
promptly  of  any  events  occurring 
subsequent  to  publication  of  the  report 
that  may  be  material  either  to  the 
financial  condition  and  results  of 
operations  of  the  bank  or  to  the 
combined  financial  condition  and 
results  of  operations  of  the  bank  and  its 
related  associations.  Furnish  the 
Funding  Corporation  with  tmy 
information  necessary  to  provide 
interim  Systemwide  disclosure  to 
investors  to  make  the  most  recently 
published  report  to  investors  not 
misleading. 

(4)  Provide  in  the  engagement  letter 
with  its  external  auditor  that  the 
external  auditor  shall,  after  notifying  the 
bank,  respond  to  inquiries  from  the 
Funding  Corporation  relating  to 
preparation  of  the  report. 

(5)(i)  Certify  to  the  Funding 
Corporation  that: 

(A)  All  information  needed  for 
preparation  of  the  report  to  investors 
has  been  submitted  in  accordance  with 
the  instructions  of  the  Funding 
Corporation; 

(B)  The  information  submitted  is 
prepared  in  accordance  with  all 
applicable  statutory  and  regulatory 
reouirements;  and 

(C)  The  information  submitted  is  true, 
accurate,  and  complete  to  the  best  of 
management's  knowledge  and  belief. 

(ii)  The  certification  required  by 
paragraph  (c)(5)(i)  of  this  section  shall 
be  prepared  as  specified  by  the  Funding 


Corporation  and  shall  be  manually 
signed  and  dated  on  behalf  of  the  bank 
by: 

(A)  The  officer(s)  designated  by  the 
board  of  directors  to  certify  the 
information  submitted  to  the  Funding 
Corporation;  and 

(B)  The  chief  executive  officer. 

(d)  Responsibilities  of  associations. 
Each  association  shall  provide  in  the 
en^a^jement  letter  with  its  external 
auditor  that  the  external  auditor  of  the 
association  shall,  after  notifying  the 
association,  respond  to  inquiries  of  the 
related  bank  pertaining  to  preparation  of 
the  combined  financial  data  of  the 
association  and  its  related  bank. 

§  630.5    Prohibition  against  Incomplete, 
Inaccurate,  or  misleading  disclosure. 

Neither  the  Funding  Corporation,  nor 
any  institution  supplying  information  to 
the  Funding  Corporation  under  this 
part,  nor  any  employee,  officer,  director, 
or  nominee  for  director  of  the  Funding 
Corporation  or  of  such  institutions,  shall 
make  or  cause  to  be  made  any 
disclosure  to  investors  and  the  general 
public  required  by  this  part  that  is 
incomplete,  inaccurate,  or  misleading. 
When  any  such  institution  or  person 
makes  or  causes  to  be  made  disclosure 
under  this  part  that,  in  the  judgment  of 
the  FCA,  is  incomplete,  inaccurate,  or 
misleading,  whether  or  not  such 
disclosure  is  made  in  published 
statements  required  by  this  part,  such 
institution  or  person  shall  promptly 
furnish  to  the  Funding  Corporation,  and 
the  Funding  Corporation  shall  promptly 
publish,  such  additional  or  corrective 
disclosure  as  is  necessary  to  provide  full 
and  fair  disclosure  to  investors  and  the 
general  public.  Nothing  in  this  section 
shall  prevent  the  FCA  from  taking 
additional  actions  to  enforce  this  section 
pursuant  to  its  authority  under  title  V, 
part  C  of  the  Act. 

§  630.6    Farm  Credit  System  audit 
committee  and  t>ank  audit  committees. 

(a)  Farm  Credit  System  audit 
committee.  (1)  The  board  of  the  Funding 
Corporation  shall  establish  and 
maintain  a  System  Audit  Committee 
and  adopt  a  written  charter  describing 
the  committee's  composition, 
authorities,  and  responsibilities. 

(2)  The  System  Audit  Committee  shall 
consist  of  no  fewer  than  three  members. 
Members  shall  be  independent  of 
management  of  any  disclosure  entity 
and  association  and  free  from  any 
relationship  that,  in  the  opinion  of  the 
board  of  directors  of  the  Funding 
Corporation,  would  interfere  with  the 
exercise  of  independent  judgment  as  a 
committee  member.  Members  shall  be 
knowledgeable  in  public  and  corporate 


finance  and  financial  reporting  and 
disclosure. 

(3)  The  System  Audit  Committee  shall 
report  to  the  board  of  the  Funding 
Corporation  and  shall  be  given  adequate 
resources  and  authorities  to  discharge 
its  responsibilities,  including  the  ability 
to  consult  the  Funding  Corporation's 
legal  counsel. 

(4)  Responsibilities.  At  a  minimum, 
the  System  Audit  Committee  shall: 

(i)  Make  recommendations  to  the 
board  of  the  Funding  Corporation 
regarding  the  selection  of  an 
independent  auditor  of  the  Systemwide 
combined  financial  statements: 

(ii)  Oversee  the  Funding  Corporation 
management's  preparation  of  the  report 
to  investors; 

(iii)  Review  the  impact  of  any 
significant  accounting  and  auditing 
developments  and  approve  accounting 
policy  changes  relating  to  preparation  of 
the  Systemwide  combined  financial 
statements; 

(iv)  Review  the  System's  annual  and 
quarterly  reports  and  other  interim 
disclosures  to  investors  prior  to  their 
release;  and 

(v)  Oversee  the  Funding  Corporation's 
system  of  internal  controls  relating  to 
preparation  of  the  report,  including 
controls  relating  to  compliance  with 
laws  and  regulations. 

(b)  Farm  Credit  System  bank  audit 
committees.  (1)  Each  System  bank  shall 
establish  and  maintain  a  bank  audit 
committee  that  shall  report  to  the  board 
of  the  bank. 

(2)  The  bank  audit  committee  shall 
consist  of  no  fewer  than  three  members. 
Members  shall  be  independent  of 
management  and  free  from  any 
relationship  that,  in  the  opinion  of  the 
board  of  directors  of  the  bank,  would 
interfere  with  the  exercise  of 
independent  judgment  as  a  committee 
member.  Members  shall  be 
knowledgeable  in  public  and  corporate 
finance,  and  financial  reporting  and 
disclosure. 

(3)  Responsibilities.  At  a  minimum, 
the  bank  audit  committee  shall: 

(i)  Review  the  bank's  financial 
statements  and  significant  accounting 
policies; 

(ii)  Oversee  the  bank's  financial 
reporting  regarding  its  disclosure  to 
shareholders  and  to  the  Funding 
Corporation  for  disclosure  to  investors; 

(iii)  Oversee  the  audit  activities  of  the 
external  auditor;  and 

(iv)  Monitor  internal  controls, 
including  those  relating  to  compliance 
with  laws  and  regulations. 
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Subpart  B — Annual  Report  to  investors 

§  630.20    Contents  of  th«  annual  report  to 
Investors. 

The  annual  report  shall  contain  the 
following: 

(a)  Description  of  business.  (1)  The 
description  shall  include  a  brief 
discussion  of  the  following: 

(i)  The  System's  overall  organizational 
structure,  its  lending  institutions  by 
type  and  their  respective  authorities,  the 
relationships  between  different  types  of 
institutions,  and  the  overall  geographic 
area  and  eligible  borrowers  served  by 
those  institutions. 

(ii)  The  types  of  lending  activities 
engaged  in  and  financial  services 
offered  by  System  institutions. 

(iii)  Any  significant  developments 
within  the  last  5  years  that  have  had  or 
could  have  a  material  impact  on  the 
System's  organizational  structure  and 
the  manner  in  which  System 
institutions  conduct  business, 
including,  but  not  limited  to,  statutory 
or  regulatory  changes,  mergers  or 
liquidations  of  System  institutions, 
termination  of  System  institution  status, 
and  financial  assistance  provided  by  or 
to  a  System  institution  through  loss- 
sharing  or  capital  preservation 
agreements  or  from  any  other  source; 

(iv)  Any  acquisition  or  disposition  of 
material  assets  during  the  last  fiscal  year 
that  took  place  outside  the  ordinary 
course  of  business. 

(v)  Any  concentrations  of  more  than 
10  percent  of  total  assets  in  particular 
types  of  agricultural  activities  or 
businesses,  and  any  dependence  of  an 
institution  or  a  group  of  institutions  of 
the  System  upon  a  specific  activity  or 
business,  a  single  customer,  or  a  few 
customers,  including  other  financing 
institutions  (OFls),  as  defined  in 
§  614.4540(e)  of  this  chapter,  the  loss  of 
any  one  of  which  would  have  a  material 
effect  on  the  System. 

(2)  List  the  address  of  the 
headquarters  of  each  disclosure  entity 
and  sen,'ice  organization  of  the  System. 

(b)  Federal  regulation  and  insurance. 
(1)  Fcrw  Credit  Administration. 
Dt'scribti  l.^e  regulatory  and  enforcement 
authority  of  the  FG\  over  System 
institutions  under  the  Act. 

(2)  Farm  Credit  System  Insurance 
Corporation. 

(i)  Describe  the  role  and  authorities  of 
the  Farm  Credit  System  Insurance 
Corporation  (FCSIC)  under  part  E  of  title 
V  of  the  Act.  Describe  specifically  the 
role  of  the  FCSIC  in  insuring  the  timely 
payment  of  principal  and  interest  on 
FCS  debt  obligations  and  in  providing 
assistance  to  System  institutions. 

(ii)  Describe  the  FCSIC's  status  as  a 
Government  corporation  and  state  that 


System  institutions  have  no  control  over 
the  management  of  the  FCSIC  or  the 
discretionary  expenditures  from  the 
Insurance  Fimd,  which  are  the  sole 
prerogative  of  the  FCSIC. 

(3)  Farm  Credit  System  Financial 
Assistance  Corporation.  Describe  the 
role  and  authorities  of  the  Financial 
Assistance  Corporation  under  title  VI  of 
the  Act,  debt  obligations  of  the 
Financial  Assistance  Corporation  issued 
to  provide  financial  assistance  to  the 
System,  and  statutory  repayment 
obligations  of  System  institutions. 

(c)  Description  of  legal  proceedings 
and  enforcement  actions.  (1)  Describe 
any  material  pending  legal  proceedings 
in  which  one  or  more  System 
institutions  are  a  party,  or  that  involve 
claims  that  a  System  institution(s)  may 
be  required  by  contract  or  operation  of 
law  to  satisfy,  and  the  potential  impact 
of  such  proceedings,  to  the  extent 
known,  on  the  System. 

(2)  Provide  a  summary  of  the  types 
and  reasons  for  enforcement  actions  in 
effect  during  the  year. 

(d)  Description  of  liabilities.  (1) 
Describe  how  the  System  funds  its 
lending  operations,  including: 

(i)  System  banks'  authority  to  borrow 
and  issue  notes,  bonds,  debentures,  and 
other  obligations  and  limitations  thereof 
under  section  4.2  of  the  Act; 

(ii)  The  typws  of  debt  obligations  that 
may  be  issued,  the  manner  and  form  in 
which  they  are  issued,  the  terms  and 
conditions,  rights  of  securities  holders, 
risk  factors,  use  of  proceeds,  tax  effects 
of  holding  securities,  market 
information,  and  other  pertinent 
information; 

(iii)  For  each  of  the  types  of 
obligations  that  may  be  issued,  whether 
it  is  insured,  and  the  extent  of  any  joint 
and  several  liability  for  the  obligations; 

(iv)  Any  applicable  statutory  and 
regulatory  requirements  affecting  a 
bank's  ability  to  incur  debt. 

(2)  Etescribe  agreements  among 
System  banks  and  the  Funding 
Corporation  affecting  a  bank's  ability  to 
incur  debt. 

(3)  Describe  agreements  among 
System  institutions  regarding  capital 
preservation,  loss  sharing,  or  any  other 
forms  of  financial  assistance. 

(e)  Description  of  capital.  (1)  Describe 
the  capitalization  of  the^ystem, 
including  capital  structure,  types  of 
stock  and  participation  certificates,  and 
voting  rights  of  holders  of  stock  and 
participation  certificates. 

(2)  Describe  the  statutory  requirement 
that  a  borrower  purchase  stock  as  a 
condition  of  obtaining  a  loan;  how  such 
stock  is  purchased,  transferred,  and 
retired;  and  how  earnings  are 
distributed. 


(3)  Describe  any  statutory  or  other 
authority  of  a  System  institution  to 
require  additional  capital  contributions 
from  stockholders. 

(4)  Describe  regulatory  minimum 
permanent  capital  standards  and  capital 
adequacy  requirements  for  banks  and 
associations.  State  the  number  of 
institutions,  if  any,  categorized  by  banks 
and  associations,  that  are  not  currently 
in  compliance  with  such  standards  and 
include  a  brief  discussion  of  the  reasons 
for  the  noncompliance. 

(5)  Describe  any  statutory  and 
regulatory  restrictions  on  retirement  of 
stock  and  distribution  of  earnings  by 
System  institutions.  State  the  number  of 
System  institutions,  if  any,  categorized 
by  banks  and  associations,  that  are 
currently  affected  by  such  restrictions 
and  provide  a  summary  of  the  causes  of 
such  prohibitions. 

(f)  Selected  financial  data.  At  a 
minimum,  furnish  the  following 
combined  financial  data  of  the  System 
in  comparative  columnar  form  for  each 
of  the  last  5  fiscal  years. 

(1)  Balance  sheet,  (i)  Loans, 
(ii)  Allowance  for  losses, 
(iii)  Net  loans. 

(iv)  Cash  and  investments. 

(v)  Other  property  owned. 

(vi)  Total  assets. 

(vii)  FCS  debt  obligations  and  other 
bonds,  notes,  debentures,  and 
obligations,  presented  by  type,  with  a 
descriptive  title. 

(viii)  Total  liabilities. 

(ix)  Capital  stock  and  surplus. 

(2)  Statement  of  income,  (i)  Net 
interest  income.  ^ 

(ii)  Net  other  expenses. 

(iii)  Provision  for  loan  losses. 

(iv)  Extraordinary  items. 

(v)  Provision  for  income  taxes. 

(vi)  Net  income  (loss). 

(3)  Key  financial  ratios,  (i)  Return  on 
average  assets. 

(ii)  Return  on  average  capital  stock 
and  surplus. 

(iii)  Net  interest  income  as  a 
percentage  of  average  earning  assets. 

(iv)  Net  lean  chargeoffs  as  a 
percentage  of  average  loans. 

(v)  Allowance  for  loan  losses  as  a 
percentage  of  gross  loans  out.standing  at 
year  end. 

(vi)  Capital  stock  and  surplus  as  a 
percentage  of  total  assets  at  yearend. 

(vii)  Debt  to  capital  stock  and  surplus 
at  yearend. 

(g)  Discussion  and  analysis.  Fully 
discuss  any  material  aspects  of  financial 
condition,  changes  in  financial 
condition,  and  results  of  operations  of 
System  institutions,  on  a  combined 
basis,  during  the  last  3  fiscal  years  or 
such  other  time  periods  specified  in  the 
following  paragraphs  of  this  section. 
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Identify  favorable  and  unfa^'orable 
trends,  and  signiHcant  events  or 
uncertainties  necessary  to  understand 
the  financial  condition  and  results  of 
operations  of  the  System.  At  a 
minimum,  the  discussion  shall  include 
the  following: 

(1)  Loan  portfolio,  (i)  Describe  the 
loan  portfolio  of  the  System  by  major 
loan  purpose  category,  indicating  the 
amount  and  approximate  percentage  of 
the  total  dollar  portfolio  represented  by 
each  major  category. 

(ii)  Disclose  the  amount  of  loans 
outstanding  that  were  used  to  finance 
the  purchases  of  stock  or  other  equities 
of  System  institutions,  if  any. 

(iii)  Risk  exposure.  (A)  Describe  and 
analyze  all  high  risk  assets  and  other 
property  owned,  including  an  analysis 
of  the  nature  and  extent  of  significant 
credit  risks  and  potential  credit  risk 
within  the  loan  portfolio  and  of  other 
information  that  could  adversely  affect 
the  loan  portfolio  and  other  property 
owned. 

(B)  Provide  an  analysis  of  the 
allowance  for  loan  losses  that  includes 
the  ratios  of  the  allowance  to  loans 
(outstanding  at  yearend)  and  net 
chargeoffs  to  average  loans,  and  a 
'discussion  of  the  adequacy  of  the 
allowance  for  losses  to  absorb  the  risk 
inherent  in  the  loan  portfolio  and  the 
basis  for  such  determination. 

(iv)  Secondary  market  activities.  (A) 
Describe  and  quantify  System 
institutions'  secondary  market  activities 
and  the  risk  involved  in  such  activities. 

(B)  Provide  an  analysis  of  historical 
loss  experience  and  the  amount 
provided  for  risk  of  loss  associated  with 
secondary  market  activities,  if  any. 

(2)  Results  of  operations,  (i)  Describe, 
on  a  comparative  basis,  changes  in  the 
major  components  of  net  interest 
income.  Include  a  discussion  of 
significant  factors  that  contributed  to 
the  changes  and  quantify  the  amount  of 
change(s)  due  to  an  increase  or  decrease 
in  volume  and  the  amount  due  to 
changes  in  interest  rates  earned  and 
paid,  based  on  averages  for  each  period. 

(ii)  Describe  any  unusual  or 
infrequent  events  or  transactions  or  any 
significant  economic  changes  that 
materially  affected  reported  income  and, 
in  each  case,  indicate  the  extent  to 
which  income  was  so  affected. 

(iii)  Discuss  the  factors  underlying 
any  material  changes  in  the  return  on 
average  assets  and  return  on  average 
capital  stock  and  surplus. 

(iv)  Describe,  on  a  comparative  basis, 
the  major  components  of  operating 
expense  and  any  other  significant 
components  of  income  or  expense, 
indicating  the  reasons  for  significant 
increases  or  decreases,  if  any. 


(v)  Describe  any  known  trends  or 
uncertainties  that  have  had,  or  that  are 
reasonably  expected  to  have,  a  material 
impact  on  net  interest  income  or  net 
income.  Disclose  any  known  events  that 
will  cause  a  material  change  in  the 
relationship  between  costs  and 
revenues. 

(vi)  Explain  the  changes  tliat  have 
taken  place,  by  major  components  on  a 
comparative  basis,  in  the  Insurance 
Fund  assets  and  related  restricted 
capital  and  how  such  changes  affected 
reported  income. 

(3)  Funding  sources  and  liquidity. — (i) 
Funding  sources.  (A)  Provide  in  tabular 
form  the  component  amounts  and  the 
total  amount  of  PCS  debt  obligations, 
debt  obligations  issued  by  banks 
individually,  and  Financial  Assistance 
Corporation  debt  obligations 
outstanding  at  yearend  for  each  of  the 
past  2  fiscal  years.  List  debt  obligations 
issued  by  System  institutions  separately 
by  type,  also  separating  insured 
obligations  from  uninsured  obligations. 
For  each  type  of  debt  obligation  listed 
provide  the  following,  at  a  minimum, 
for  each  fiscal  year  listed: 

(1)  The  beginning  balance,  the  total 
amount  of  debt  issued,  the  total  amount 
of  debt  retired,  and  the  yearend  balance; 

(2)  The  average  maturities  and  the 
average  interest  rates  on  debt 
outstanding  at  yearend,  and  the  average 
maturities  and  the  average  interest  rates 
of  new  debt  issued  during  the  year. 

(B)  Summarize  any  other  sources  of 
funds,  including  lines  of  credit  with 
commercial  lenders,  and  their  terms. 

(ii)  Liquidity.  (A)  Describe  any  FCA 
regulations  or  System  policies  with 
regard  to  liquidity  and  liquidity 
reserves. 

(B)  Identify  any  known  trends, 
demands,  commitments,  events,  or 
uncertainties  that  will  result  in,  or  that 
are  reasonably  likely  to  result  in,  System 
liquidity  increasing  or  decreasing  in  any 
material  way.  If  a  material  liquidity 
deficiency  is  identified,  indicate  the 
course  of  action  that  has  been  taken  or 
is  proposed  to  be  taken  by  management 
of  affected  System  institutions  to 
remedy  the  deficiency. 

(iii)  Investment.  Briefly  describe  the 
System's  investment  policies  and 
objectives,  any  regulatory  limitations 
thereon,  and  the  contents  of  the 
System's  existing  investment  portfolio. 

(iv)  Interest  rate  sensitivity.  (A)  Briefly 
describe  System  asset  and  liability 
management  practices,  including 
interest  rate  risk  measurement  systems, 
and  methods  used  to  control  interest 
rate  risk,  such  as  the  use  of  investments, 
derivatives,  and  other  off-balance-sheet 
transactions. 


(B)  Provide  an  analysis  of  the 
System's  exposure  to  interest  rate  risk 
and  its  ability  to  control  such  risk. 

(4)  Capital  resources,  (i)  Describe  any 
material  commitments  to  purchase 
capital  assets  and  the  anticipated 
sources  of  funding. 

(ii)  Describe  any  material  trends, 
favorable  or  unfavorable,  in  the 
System's  capital  resources,  including 
any  material  changes  in  the  mix  of 
capital  and  debt,  the  relative  cost  of 
capital  resources,  and  any  off-balance* 
sheet  financing  arrangements. 

(iii)  Provide  a  general  discussion  of 
any  trends,  commitments, 
contingencies,  or  events  that  are 
reasonably  likely  to  have  a  material 
adverse  effect  upon  System  institutions' 
ability  to  comply  with  regulatory  capital 
standards. 

(5)  Insurance  Fund,  (i)  Describe  the 
purposes  for  which  exp>enditures  from 
the  Insurance  Fund  may  be  made  and 
the  statutory  requirements  for  making 
such  expenditures. 

(ii)  Provide  a  schedule  itemizing  the 
amount  of  Insurance  Fund  assets  that 
have  been  specifically  identified  by  the 
FCSIC  for  payment  of  estimated 
obligations  of  the  FCSIC  and  the  amount 
of  the  fund  assets  for  which  no  specific 
use  has  been  identified  or  designated  by 
the  FCSIC. 

(iii)  Explain  how  FCSIC  expenditures 
or  designations  of  Insurance  Fund  assets 
for  payment  of  future  obligations  affect 
the  combined  assets  and  capital  of  the 
System,  and  quantify  the  effect,  if  any. 

(6)  Instructions  for  discussion  and 
analysis,  (i)  The  purpose  of  the 
discussion  and  analysis  (D&A)  shall  be 
to  provide  to  investors  and  other  users 
information  relevant  to  an  assessment  of 
the  combined  financial  condition  and 
results  of  operations  of  System 
institutions  as  determined  by  evaluating 
the  amounts  and  certainty  of  cashflows 
from  operations  and  from  outside 
sources.  The  information  provided 
pursuant  to  this  section  need  only 
include  that  which  is  available  to 
System  institutions  and  which  does  not 
clearly  appear  in  the  combined  financial 
statements. 

(ii)  The  D&A  of  the  financial 
statements  and  other  statistical  data 
shall  be  presented  in  a  manner  designed 
to  enhance  a  reader's  understanding  of 
the  combined  financial  condition, 
results  of  operations,  cashfiows,  and 
changes  in  capital  of  System 
institutions.  Unless  otherwise  specified 
in  §  630.20(g),  the  discussion  shall  cover 
the  3-year  period  covered  by  the 
financial  statements  and  shall  use  year- 
to  year  comparisons  or  any  other 
understandable  format.  Where  trend 
information  is  relevant,  reference  to  the 
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5-year  selected  financial  data  required 
by  paragraph  (f)  of  this  section  may  be 
necessary. 

(iii)  The  D&A  shall  focus  specifically 
on  material  events  and  uncertainties 
known  at  the  time  of  reporting  that 
would  cause  reported  financial 
information  not  to  be  necessarily 
indicative  of  future  operating  results  or 
of  future  financial  condition.  This 
should  include  descriptions  and 
amounts  of: 

(A)  Matters  that  would  have  an 
iinpact  on  future  operations  but  that 
have  not  had  an  impact  in  the  past;  and 

(B)  Matters  that  have  had  an  impact 
on  reported  operations  but  are  not 
expected  to  have  an  impact  on  future 
operations. 

(h)  Directors  and  management — (1) 
Board  of  directors.  Briefly  describe  the 
composition  of  boards  of  directors  of  the 
disclosure  entities.  List  the  name  of 
each  director  of  such  entities,  including 
the  director's  term  of  office  and 
principal  occupation  during  the  past  5 
years,  or  state  that  such  information  is 
available  upon  request  pursuant  to 
§630.3(0. 

(2)  Management.  List  the  names  of 
chief  executive  officers  and  presidents 
of  disclosure  entities,  including  position 
title,  length  of  service  at  current 
position,  and  positions  held  during  the 
past  5  years. 

(i)  Compensation  of  directors  and 
senior  officers.  State  that  information  on 
the  compensation  of  directors  and 
senior  officers  of  System  banks  is 
contained  in  each  bank's  annual  report 
to  shareholders  and  that  the  annual 
rep>ort  of  each  bank  is  available  to 
investors  upon  request  pursuant  to 
§630.3(0. 

(j)  Related  party  transactions.  (1) 
Briefly  describe  how  System 
institutions,  in  the  ordinary  course  of 
business  and  subject  to  regulation  by  the 
FCA,  may  enter  into  loan  transactions 
with  related  parties,  including  their 
directors,  officers,  and  employees,  the 
immediate  family  members  (as  defined 
in  §  620.1(e)  of  this  chapter)  of  such 
persons,  and  any  organizations  with 
which  such  persons  and  their 
immediate  family  members  are 
affiliated. 

(2)  On  a  comparative  basis  for  each  of 
the  fiscal  years  covered  by  the  balance 
sheet,  state  the  aggregate  amount  of  the 
following: 

(i)  Loans  made  to  related  parties: 

(ii)  Loans  outstanding  at  yearend  to 
related  parties; 

(iii)  Loans  outstanding  at  yearend  to 
related  parties  that  are  made  on  more 
favorable  terms  than  those  prevailing  at 
the  time  for  comparable  transactions 
with  unrelated  borrowers:  and 


(iv)  Loans  outstanding  at  yearend  to 
related  parties  that  involve  more  than  a 
normal  risk  of  collectibility  (as  defined 
in  §  620.1(i)  of  this  chapter). 

(k)  Relationship  with  independent 
public  accountant.  If  a  change  in  the 
accountant  who  has  previously 
examined  and  expressed  an  opinion  on 
the  Systemwide  combined  financial 
statements  has  taken  place  since  the  last 
annual  report  to  investors  or  if  a 
disagreement  with  an  accountant  has 
occurred  that  the  Funding  Corporation 
would  be  required  to  report  to  the  FCA 
under  part  621  of  this  chapter,  disclose 
the  information  required  by  §  621.4(c) 
and  (d)  of  this  chapter. 

(1)  Financial  statements.  Furnish 
Systemwide  combined  financial 
statements  and  related  footnotes  that 
have  been  prepared  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP)  and  instructions  and 
other  requirements  of  the  Farm  Credit 
Administration  and  that  have  been 
audited  in  accordance  with  generally 
accepted  auditing  standards  by  a 
qualified  public  accountant  (as  defined 
in  §  621. 2(i)  of  this  chapter)  and  an 
opinion  expressed  thereon.  The 
Systemwide  combined  financial 
statements  shall  include  the  following: 

(1)  A  balance  sheet  as  of  the  end  of 
each  of  the  2  most  recent  fiscal  years; 
and 

(2)  Statements  of  income,  statements 
of  changes  in  capital  stock  and  surplus 
(or,  if  applicable,  statements  of  changes 
in  protected  borrower  capital  and 
capital  stock  and  surplus),  and 
statements  of  cash  flows  for  each  of  the 
3  most  recent  fiscal  years. 

(m)  Supplemental  information.  (1) 
Furnish  supplemental  information 
regarding  the  components  of  the 
Systemwide  combined  financial 
statements  that  has  been  prepared  in 
accordance  with  the  requirements  of 
this  paragraph  and  instructions  of  the 
FCA  and  that  has  been  examined  by  a 
qualified  public  accountant  for 
compliance  with  FCA  regulations  and 
guidelines  and  an  opinion  expressed 
thereon. 

(2)  At  a  minimum,  the  supplemental 
information  shall  include  the  following: 

(i)  Supplemental  balance  sheet 
information  as  of  the  end  of  the  most 
recent  fiscal  year;  and 

(ii)  Supplemental  income  statement 
information  for  the  most  recently 
completed  fiscal  year. 

(3)  At  a  minimum,  the  report  shall 
present  supplemental  information 
showing  combined  financial  data  for  the 
following  components,  on  a  stand-alone 
basis: 

(i)  Banks; 

(ii)  Associations: 


(iii)  Financial  Assistance  Corporation; 

(iv)  Combined  financial  data  of  the 
System  without  Insurance  Fund; 

(v)  The  Insurance  Fund  and  related 
combination  entries;  and 

(vi)  Combined  financial  data  of  the 
System  with  Insurance  Fund. 

(4)  The  supplemental  information 
shall  be  presented  in  a  columnar  format 
and  include,  at  a  minimimi,  the  selected 
financial  data  listed  in  the  schedules  in 
Appendix  A  of  this  part.  The  prescribed 
components  shall  be  designated  as 
column  headings  and  they  may  be 
abbreviated  in  the  schedules.  The 
schedules  may  be  presented  separately 
or  in  accompanying  notes  to  the 
Systemwide  combined  financial 
statements  and  shall  contain  additional 
disclosures  sufficient  to  explain  the 
basis  of  the  presentation  of  the 
supplemental  information,  the 
components,  and  any  adjustments 
contained  therein  to  enable  readers  to 
understand  the  effect  of  each 
component  on  the  Systemwide 
combined  financial  statements. 

(n)  List  the  names  of  the  System  Audit 
Committee  members  in  the  report  to 
investors. 

(0)  The  report  to  investors  shall 
include  a  cross-reference  sheet  setting 
forth  the  item  numbers  and  captions  in 
the  same  order  as  prescribed  in  this 
subpart  and  the  page  or  pages  on  which 
the  corresponding  information  appears. 

Subpart  C — Quarterly  Reports  to 
Investors 

%  630.40    Contents  of  the  quarterly  report 
to  investors. 

(a)  General.  The  quarterly  report  to 
investors  shall  contain  the  information 
specified  in  this  section  along  with  any 
other  material  information  necessary  to 
make  the  required  disclosures,  in  light 
of  the  circimistances  under  which  they 
are  made,  not  misleading.  The  quarterly 
report  must  be  presented  in  a  format 
that  is  easily  understandable  and  not 
misleading. 

(b)  Rules  for  condensation.  For 
purposes  of  this  subpart,  major  captions 
to  be  provided  in  interim  financial 
statements  are  the  same  as  those 
provided  in  the  financial  statements 
contained  in  the  annual  report  to 
investors,  except  that  the  financial 
statements  included  in  the  quarterly 
report  may  be  condensed  into  major 
captions  in  accordance  with  the  rules 
prescribed  under  this  paragraph. 

(1)  Interim  balance  sheets.  When  any 
major  balance  sheet  caption  is  less  than 
10  percent  of  total  assets  and  the 
amount  in  the  caption  has  not  increased 
or  decreased  by  more  than  25  percent 
since  the  end  of  the  preceding  fiscal 
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year,  the  caption  may  be  combined  with 
others. 

(2)  Interim  statements  of  income. 
When  any  major  income  statement 
caption  is  less  than  15  percent  of 
average  net  income  for  the  3  most  recent 
fiscal  years  and  the  amount  in  the 
caption  has  not  increased  or  decreased 
by  more  than  20  percent  since  the 
corresponding  interim  period  of  the 
preceding  fiscal  year,  the  caption  may 
be  combined  with  others,  hi  calculating 
average  net  income,  loss  years  should  be 
excluded.  If  losses  were  incurred  in 
each  of  the  3  most  recent  fiscal  years, 
the  average  loss  shall  be  used  for 
purposes  of  this  test. 

(3)  The  interim  financial  information 
shall  include  disclosure  either  on  the 
face  of  the  financial  statements  or  in 
accompanying  footnotes  sufficient  to 
make  the  interim  information  presented 
not  misleading,  h  may  be  presumed  that 
users  of  the  interim  financial 
information  have  read  or  have  access  to 
the  audited  financial  statements  for  the 
preceding  fiscal  year  and  the  adequacy 
of  additional  disclosure  needed  for  a  fair 
presentation  may  be  determined  in  that 
context.  Accordingly,  footnote 
disclosure  that  would  substantially 
duplicate  the  disclcsure  contained  in 
tiie  most  recent  audited  financial 
statements  (such  as  a  statement  of 
significant  accounting  policies  and 
practices)  and  details  of  accounts  that 
hsve  not  changed  significantly  in 
amount  or  composition  since  the  end  of 
the  most  recently  compleltd  fiscal  year 
may  be  omitted. 

(4)  hiteiim  reports  shall  disclose 
event.s  that  have  occurred  subsequent  to 
the  end  of  the  mosl  r<:^cem!y  comp!t.ted 
fiscal  year  that  have  a  maliirial  impact 
or.  the  System.  Disclosures  should 
encompass,  for  example,  significant 
changes  since  the  end  of  the  most 
recently  completed  ti-<:al  year  in  such 
items  as  accounting  principles  and 
practices,  estimates  used  in  the 
preparation  of  financial  statements, 
status  of  long-term  contracts, 
capitalization,  significant  nevv 
indobtedness  or  modification  of  existing 
Pnancing  agreements,  financial 
a.ssistance  received,  significant  bij.^iness 
combinations  and  iiquidatio.TS  of 
Sys'.em  institutions,  end  terminations  of 
System  institution  status. 
Notwithstanding  llie  above,  where 
material  contingem  ies  exist,  disclosure 
of  such  matters  shall  be  provided  even 
though  a  significant  change  since 
yearend  may  not  have  occurred. 

(5)  In  addition  to  meeting  the 
reporting  requirements  specified  by 
existing  accounting  pronouncements  for 
accounting  changes,  state  the  date  of 
any  material  accounting  change  and  the 


reasons  for  making  it.  A  letter  from  the 
persons  who  verify  the  System's 
financial  statements  shall  be  included  as 
an  exhibit  to  the  reports  filed  with  the 
FCA,  indicating  whether  or  not  the 
change  is  to  an  alternative  principle  that 
in  their  judgment  is  preferable  under  the 
circumstances,  except  that  no  such 
letter  need  be  filed  when  the  change  is 
made  in  response  to  a  standard  adopted 
by  the  Financial  Accounting  Standards 
Board  or  other  authoritative  body  that 
reouires  such  change. 

(6)  Any  material  prior  period 
adjustment  made  during  any  period 
covered  by  the  interim  financial 
statements  shall  be  disclosed,  together 
with  its  effei.t  upon  net  income  and 
upon  the  balance  of  surplus  for  any 
prior  period  included.  If  results  of 
operations  for  any  period  presented 
have  been  adjusted  retroactively  by  such 
an  item  subsequent  to  the  initial 
reporting  of  such  period,  similar 
disclosure  of  the  effect  of  the  change 
shall  be  made. 

(7)  Interim  financial  statements 
furnished  shall  reflect  all  adjustments 
that  are  necessary  to  a  fair  statement  of 
the  results  for  the  interim  periods 
presented.  A  statement  to  that  effect 
shall  be  included.  Furnish  any  material 
information  necessary  to  make  the 
information  called  for  not  misleading, 
such  as  a  statement  that  the  results  for 
interim  periods  are  not  necessarily 
indicative  of  results  to  be  expected  for 
the  year. 

(8)  If  any  amount  that  would 
otherwise  be  required  to  be  shown  by 
this  section  with  respect  to  any  item  is 
not  material,  it  need  not  be  separately 
shown  The  combination  of  insignificant 
items  is  permitted. 

(c)  Discussion  and  ano'ysi't  of  interim 
financial  cordition  and  rertults  of 
operations.  Discuss  any  material 
changes  to  the  information  disclosed  to 
investors  pursuant  to  §  630.20(g)  ih.it 
have  0\;curred  during  the  periods 
specified  in  paragraphs  (di(l)  and  (d)(2) 
of  liiis  soclion.  Provide  an  additional 
information  needed  to  enable  the  reader 
to  as>ess  material  changes  in  fin.5nci3! 
condition  and  'esults  of  operations 
betiveen  the  periods  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section. 

(1)  Material  r/jan^-es  in  financial 
condition.  Discuss  any  material  changes 
in  financial  condition  from  the  end  of 
the  preceding  fi.scal  year  to  the  date  of 
the  most  recent  interim  balance  sheet 
provided. 

(2)  Material  changes  in  results  of 
operations.  Discuss  any  material 
changes  in  the  combined  results  of 
operations  of  the  System  with  respect  to 
the  most  recent  fiscal  year-to-date 


period  for  which  an  income  statement  is 
provided  and  the  corresponding  year-to- 
date  period  of  the  preceding  fiscal  year. 
Such  discussion  also  shall  cover 
material  changes  with  respect  to  that 
fiscal  quarter  and  the  corresponding 
fiscal  quarter  in  the  preceding  fiscal 
year. 

(d)  Financial  statements.  Interim 
combined  financial  statements  shall  be 
provided  in  the  quarterly  report  to 
investors  as  set  forth  below: 

(1)  An  interim  balance  sheet  as  of  the 
end  of  the  most  recent  fiscal  quarter  and 
a  balance  sheet  as  of  the  end  of  the 
preceding  fiscal  year. 

(2)  Interim  statements  of  income  for 
the  most  recent  fiscal  quarter,  fur  the 
period  between  the  end  of  the  preceding 
fiscal  year  and  the  end  of  the  most 
recent  fiscal  quarter,  and  for  the 
comparable  periods  for  the  previous 
fiscal  year. 

(3)  Interim  statements  of  changes  in 
capital  stock  and  surplus  (or,  if 
applicable,  interim  statements  of 
changes  in  protected  borrower  capital 
and  capital  stock  and  surplus)  for  the 
period  between  the  end  of  the  preceding 
fiscal  year  and  the  end  of  the  most 
recent  fiscal  quarter,  and  for  the 
comparable  period  for  the  preceding 
fiscal  year. 

(4)  Interim  statements  of  cash  flows 
for  the  period  between  the  end  of  the 
preceding  fiscal  year  and  the  end  of  the 
most  recent  fiscal  quarter,  and  for  the 
comparable  jieriod  for  the  pre<,eding 
fiscal  year. 

(t )  Supplementol  information.  The 
interim  report  shall  present 
supplemental  information  in  accordance 
with  the  requirements  of  §630.20  (in)(3) 
and  (m)(4).as  well  as  other 
requirements  end  instructions  of  the 
FCA.  and  shall  include,  at  a  minimum, 
the  following: 

(1)  Supplemental  balance  sheet 
informaiion  as  of  the  end  of  the  most 
recent  quarter,  and 

(J)  Supplemental  ir.come  statement 
information  for  the  period  between  the 
ei:d  of  the  preceding  fiscal  year  and  the 
end  of  the  most  recent  fiscal  quarter. 

(f)  Hcviewby  independent  public 
accountant.  Unless  otherwise  ordered 
by  the  FCA  as  a  result  of  a  supervisory 
action,  the  interim  financial  statenitmts 
and  supplemental  information  need  not 
be  audited  or  reviewed  by  an 
independent  public  accountant  prior  to 
filing.  If,  however,  a  review  of  the  report 
is  made  in  accordance  with  the 
established  professional  standards  and 
procedures  for  such  a  review,  a 
statement  that  the  independent 
accountant  has  performed  such  a  review 
may  be  included.  If  such  a  statement  is 
made,  the  report  of  the  independent 
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accountant  on  such  review  shall 
accompany  the  interim  financial 
information. 


Appendix  A  to  Part  630 — Supptemental 
Information  Disclosure  Guidelines 

Supplemental  infonnation  required  by 
§§630.20(m)  and  630.40(r;  shall  contain,  at 
a  minimum,  the  current  year  financial  data 
for  the  components  listed  in  the  following 
tables  and  be  presented  in  the  columnar 
format  illustrated  in  the  following  tables: 
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Dated:  January  27, 1994. 
Curtis  M.  Anderson, 

Secntary,  Farm  Credit  Administration  Board. 
(FR  Doc.  94-2242  Filed  2-3-94;  8:45  am) 
BHUNG  CODE  CTOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart3d 

[Docket  No.  93-ANE-14;  Notice  No.  3;^ 
ANE-01] 

Special  Conditions;  Soloy  Dual  Pac, 
inc.,  Model  Soloy  Dual  Pac  Engine 

AGENCY:  Federal  Aviation 

Administration,  E>OT. 

ACTION:  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Soloy  IJual  Pac 
engine.  This  engine  will  have  a  novel 
design  feature  associated  with  its 
configuration.  The  Dual  Pac  engine  is  a 
propulsion  system  in  which  two  Pratt  & 
Whitney  (P&W)  PT6  gas  turbine  engines 
are  combined  through  a  common 
gearbox  to  drive  a  single  output 
propeller  shaft.  The  Dual  Pac  engine  is 
intended  to  provide  a  degree  of 
continuous  operation  following  the 
failure  of  one  of  the  P&W  PT6  engines. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  such  a  configuration.  This 
notice  proposes  the  additional  safety 
standards  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
33  of  the  Federal  Aviation  Regulations 
(FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  March  21, 1994. 
ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  93-ANE-14.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  93-ANE- 
14.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hania  Younis,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S,  FAA,  Northwest  Mountain 
Region,  1601  Land  Avenue  SW.,  Renton, 
Washington  98055-4056,  telephone 
(206)  227-2764;  fax  (206)  227-1181. 


SUPPt.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
under  "DATES."  will  be  considered  by 
the  Administrator  before  taking  action 
on  the  proposal.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
sumniarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  (>ostcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  93-ANE-14." 
The  postcard  will  be  date  stamf>ed  and 
returned  to  the  commenter. 

Background 

General 

On  November  9, 1990,  Soloy  Dual 
Pac,  Inc..  applied  for  a  supplemental 
type  certificate  for  the  Dual  Pac  engine. 
The  Dual  Pac  engine  is  a  propulsion 
concept  in  which  two  Pratt  &  Whitney 
PT6  engines,  currently  approved  imder 
T)'pe  Certificate  No.  E4EA,  drive  a 
single  propeller  shaft  through  a 
combining  gearbox.  The  Dual  Pac 
engine  incorporates  redundant 
freewheeling,  drive,  governing,  and 
lubricating  systems.  A  system  of  one- 
way clutches  both  prevents  the 
propeller  shaft  from  driving  the  engine 
input  shafts  and  allows  either  engine  to 
drive  the  propeller  should  the  other 
engine  fail.  The  supplemental  type 
certificate  for  the  Ehial  Pac  engine  is  to 
be  based  on  the  type  certificate  of  the 
Pratt  &  Whitney  PT6  engine. 

Safety  Analysis 

The  certification  basis  of  the  P&W 
PT6  engine  was  established  before  the 
introduction  of  FAR  §  33.75  (Safety 
Analysis).  Section  33.75  addresses  four 
types  of  engine  failure  conditions  which 


are  particularly  hazardous  to  the  safety 
of  the  aircraft.  The  objective  of  §  33.75 
is  to  require  an  analysis  to  be  performed 
at  the  engine  level  which  establishes 
that  any  probable  single  or  multiple 
failure,  or  any  probable  improper 
operation  will  not  cause  the  engine  to 
catch  fire,  burst,  generate  loads  greater 
than  the  ultimate  loads  for  the  engine 
mount,  or  lose  the  capability  to  shut 
down.  Consequently,  it  is  considered 
appropriate  to  add  a  safety  analysis 
requirement  to  the  Ehial  Pac  engine 
program. 

Also,  one  objective  of  the  Dual  Pac 
engine  is  to  provide  continued 
operation  after  the  failure  of  one  P&W 
PT6  engine.  While  the  safety  analysis 
regulations  of  §  33.75  are  more  extensive 
than  those  of  the  P&W  PT6  engine 
certification  basis,  they  still  do  not 
address  this  special  "continue  to  run" 
objective. 

Therefore,  in  light  of  the  above,  it  is 
proposed  that  a  safety  analysis 
requirement,  modelled  after  §  33.75  and 
expanded  to  address  continued 
operation  after  a  single  engine  failure, 
be  included  in  the  Dual  Pac  engine 
certification  basis. 

Uncontained  Engine  Failure 

It  is  assumed  that  the  Dual  Pac  engine 
is  intended  for  use  in  an  aircraft  and 
will  be  part  of  an  aircraft  certification 
program  in  the  future.  Minimizing  the 
hazards  to  the  aircraft  from  uncontained 
engine  debris  will  be  a  very  important 
requirement  in  any  such  certification 
program.  In  addition,  for  a  design  such 
as  the  Dual  Pac,  many  design  features 
intended  to  minimize  such  hazards 
would  be  determined  at  the  engine 
design  stage.  Therefore,  this  issue 
should  be  addressed  initially  during  the 
Dual  Pac  engine  certification  program, 
and  possibly  readdressed  during  the 
aircraft  installation  certification 
program. 

As  stated  above,  one  objective  of  a 
Dual  Pac  engine-equipped  aircraft  could 
be  continued  safe  flight  and  landing 
after  the  failure  of  one  P&W  PT6  engine. 
In  order  for  the  Dual  Pac  engine  to 
achieve  this  objective,  it  must  continue 
to  produce  adequate  and  controllable 
torque  after  such  a  failure.  Service 
experience,  however,  shows  that 
uncontained  engine  failures  can  result 
in  high  velocity  fragment  penetration  of, 
among  other  things,  other  engines.  This 
could  render  the  other  engine 
inoperative  as  well.  In  the  case  of  the 
Dual  Pac  engine,  such  an  event  could 
end  all  torque  production.  Therefore, 
the  Dual  Pac  engine  must  demonstrate 
that  the  two  P&W  PT6  engines  should 
be  protected  from  each  other  in  order  to 
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minimize  the  hazards  associated  with 
this  event. 

Gearbox  Design,  Functioning,  and 
Endurance  Testing 

Power  transmission  systems,  such  as 
gearboxes,  have  not  been  specifically 
addressed  by  engine  certification 
regulations.  Previously,  engines 
incorporating  gearboxes,  such  as  fan 
reduction  gearing  or  accessor  gearboxes, 
have  been  evaluated  during  the  course 
of  engine  block  tests  and  other  engine 
certification  activities.  Transmissions 
such  as  those  used  in  rotorcraft, 
however,  have  been  addressed  in  rotor 
drive  criteria  contained  in  rotorcraft 
certification  regulations.  Since  the  Dual 
Pac  engine  propulsion  drive  system  is 
part  of  the  engine,  it  is  proposed  that  the 
changes  to  FAR  part  23,  which  were 
published  as  a  Notice  of  proposed 
rulemaking  (NPRM),  "Small  Airplane 
Airworthiness  Review  Program  Notice 
No.  3,"  in  the  Federal  Register  on 
October  3, 1990,  (55  FR  40598):  and 
FAR  §  33.87  (amended  through 
Amendment  33-3),  be  used  as  a  basis 
for  special  conditions  intended  to 
establish  standards  to  address  the 
design,  function,  and  endurance  testing 
of  the  gearbox.  Section  33.87  regulations 
have  been  included  in  order  to  establish 
a  comprehensive  standard  to  address 
the  turbine  interface  with  the  gearbox. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  Soloy  Dual  Pace  Dual  Pac,  Inc., 
must  show  that  the  Dual  Pac  engine 
meets  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  E4EA,  or  the 
requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  E4EA 
are  as  follows: 

(a)  FAR  §  21.29,  Issue  of  type 
certificate:  import  products. 

(b)  Civil  Air  Regulations  (CAR)  Part 
10,  Certification  and  Approval  of  Import 
Aircraft  and  Related  Products,  March 
28,  1955. 

(c)  FAR  Part  33,  Airworthiness 
Standards:  Aircraft  Engines,  February  1, 
1965,  as  amended  through  Amendment 
33-5. 

If  the  regulations  incorporated  by 
reference  do  not  provide  adequate 
standards  with  respect  to  the  change, 
the  applicant  must  comply  with  the 
regulations  in  effect  on  the  date  of 
application  for  the  change  that  the  FAA 
finds  necessary  to  provide  a  level  of 


safety  equal  to  that  established  by  the 
regulations  incorporated  by  reference. 
Due  to  the  potential  applications  of  the 
Soloy  Dual  Pac  engine,  the  FAA  has 
determined  that  it  must  also  be  shown 
to  comply  with  FAR  part  33.  dated 
February  1, 1965,  as  amended,  plus  the 
following  sections: 

(a)  Section  33.7,  Amendment  33-12, 
Engine  ratings  and  operating 
limitations. 

(b)  Section  33.67,  Amendment  33-10, 
Fuel  system. 

(c)  Section  33.68,  Amendment  33-10, 
Induction  system  icing. 

(d)  Section  33.96,  Amendment  33-11, 
Engine  test  in  auxiliary  power  unit 
mode. 

(e)  Section  21.115(a),  Applicable 
requirements. 

In  addition,  compliance  must  be 
shown  with  FAR  part  34  (Fuel  Venting 
and  Exhaust  Emission  Requirements  for 
Turbine  Engine  Powered  Airplanes); 
these  special  conditions  contained 
herein  on  Safety  analysis.  Gearbox 
design,  functioning,  and  endurance 
testing,  and  Uncontained  engine  failure; 
as  well  as  any  applicable  equivalent 
safety  findings  and  any  applicable 
exemptions. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Soloy  Dual  Pac  engine  because 
of  its  novel  or  unsual  design  feature. 
Therefore,  the  Administrator  proposes 
special  conditions  under  the  provisions 
of  §  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21. 101(b)(2). 

Conclusion 

This  proposed  action  affects  only 
certain  novel  or  unusual  design  features 
on  one  model  engine.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citations  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421, 
1423:  49  U.S.C.  106(g):  and  14  CFR  11.49  and 
21.16. 


The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  Soloy 
Dual  Pac,  Inc.,  Model  Soloy  Dual  Pac 
engine: 

(a)  Safety  Analysis 

It  must  be  shown  by  analysis  that  any 
probable  malfunction,  or  any  probable 
single  or  multiple  failure,  or  any 
probable  improper  operation  of  the  Dual 
Pac  engine  will  not  cause  the  Dual  Pac 
engine  to — 

(1)  Catch  fire; 

(2)  Burst  (release  hazardous  fragments 
through  the  engine  case); 

(3)  Generate  loads  greater  than  those 
ultimate  loads  specified  in  §  33.23(a); 

(4)  Lose  the  capability  of  being  shut 
down;  or 

(5)  Lose  the  capability  of  providing 
controllable  50  percent  of  rated  power. 

(b)  Uncontained  Engine  Failure 

Design  precautions  must  be  taken  to 
minimize  the  damage  to  one  P&W  PT6 
engine,  in  the  event  of  uncontained 
engine  failure  of  the  other  P&W  PT6 
engine,  in  order  for  the  unfailed  engine 
to  be  capable  of  continued  torque 
production  after  such  a  failure. 

(c)  Gearbox  Design,  Functioning,  and 
Endurance  Testing 

(1)  Propulsion  Drive  System  Design. 
Propulsion  drive  systems,  as  defined  in 
paragraph  (c)(l)(i),  must  meet  the 
requirements  as  set  forth  in  paragraphs 
(c)  (1)  through  (6). 

(i)  The  propulsion  drive  system 
includes  all  parts  necessary  to  transmit 
power  from  the  engines  to  the  propeller 
shaft.  This  includes  couplings,  universal 
joints,  drive  shafts,  supporting  hearings 
for  shafts,  brake  assemblies,  clutches, 
gearboxes,  transmissions,  any  attached 
accessory  pad  or  drives,  and  any  cooling 
fans  that  are  attached  to.  or  mounted  on, 
the  propulsion  drive  system. 

(ii)  Each  propulsion  drive  system, 
powered  by  more  than  one  engine,  must 
be  arranged  so  that  the  propeller  shaft 
and  its  control  will  continue  to  be 
powered  by  the  remaining  engine(s)  if 
any  engine  fails. 

(iii)  Each  multiengined  propulsion 
drive  system  must  incorporate  a  device 
to  automatically  disengage  any  engine 
ftt>m  the  propeller  shaft,  it  that  engine 
fails. 

(iv)  The  oil  for  components  of  the 
propulsion  drive  system  that  require 
continuous  lubrication  must  be 
sufficiently  independent  of  the 
lubrication  systems  of  the  engine(s)  to 
ensure  operation  with  any  engine 
inoperative.  The  propulsion  drive 
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system  must  be  able  to  operate  at  zero 
oil  pressure  and  100  percent  output 
speed  for  at  least  15  seconds  without 
damage  to  the  components  and  without 
seizure. 

(v)  Torque  limiting  means  must  be 
provided  on  all  accessory  drives  that  are 
located  on  the  propulsion  drive  system, 
in  order  to  prevent  the  torque  limits 
established  for  those  drives  from  being 
exceeded. 

(vi)  There  must  be  means  to  provide 
continued  propulsion  system  control 
and  operation,  following  the  failure  of 
an  engine  to  transmission  drive  shaft. 

(viij  In  addition  to  the  propulsion 
drive  system  complying  with  the 
requirements  of  paragraph  (c)(l)(iii),  the 
propulsion  drive  system,  powered  by 
more  than  one  engine,  must  be  designed 
so  that  torque  to  the  prop>eller  shaft  is 
not  interrupted  after  failure  of  any 
engine  or  element  in  the  propeller  shaft 
drive  system:  and  examined  in  detail  to 
determine  all  components  and  their 
failure  modes  that  would  be  vital  to 
continued  control  and  operation  of  the 
propulsion  drive  system. 

(viii)  For  each  component  and  its 
failure  modes  identified  by  this 
examination,  it  must  be  shown  by 
appropriate  test  that  such  a  failure  is  not 
likely  to  occur  in  the  system 
component's  service  life  established  by 
these  tests;  or  that  the  system  is 
designed  so  continued  control  and 
operation  can  be  accomplished  after 
occurrence  of  the  failure. 

(2)  Propulsion  Drive  System 
Limitations.  The  propulsion  drive 
system  limitations  must  be  established 
so  that  they  do  not  exceed  the 
corresponding  limits  approved  for  the 
engine,  propeller  shaft,  and  drive 
system  components. 

(i)  For  the  Ehial  Pac  engine,  takeoff 
power  must  be  limited  by — 

(A)  The  powerplant  maximum 
rotational  speed  for  takeoff  power,  and 
the  maximum  rotational  propeller  shaft 
speed  may  not  be  greater  than  the  values 
determined  by  the  propulsion  drive 
system  type  design,  or  the  maximum 
value  shown  during  type  tests. 

(B)  The  time  limit  for  the  use  of 
power,  gas  temperature,  and  speed 
corresponding  to  the  limitations 
established  in  paragraph  (i)  of  this 
section. 

(C)  The  powerplant  maximum 
allowable  gas  temperature  at  maximum 
allowable  power  or  torque  for  each 
engine,  considering  the  power  input 
limitations  of  the  transmission  with  all 
engines  operating;  and 

(D)  The  powerplant  maximum 
allowable  gas  temperature  at  maximum 
allowable  power  or  torque  for  each 
engine,  considering  the  power  input 


limitations  of  the  transmission  with  one 
engine  inoperative. 

(ii)  For  the  Dual  Pac  engine, 
continuous  power  must  be  limited  by — 

(A)  The  powerplant  maximum 
rotational  speed  for  continuous  power. 
The  maximum  rotational  propeller  shaft 
spe^d  may  not  be  greater  than  the  values 
determined  by  the  propulsion  drive 
system  type  design  maximum  value 
shown  during  type  tests. 

(B)  The  powerplant  maximum 
allowable  gas  temperature  for 
continuous  power  and  the  maximum 
allowable  power  or  torque  for  each 
engine,  considering  the  power  input 
limitations  of  the  transmission  with 
both  engines  operating;  and 

(C)  The  powerplant  maximum 
allowable  gas  temperature  at  maximum 
allowable  power  or  torque  for  each 
engine,  considering  the  power  input 
limitations  of  the  transmission  with  one 
engine  inoperative. 

(3)  Propulsion  Drive  System 
Instruments.  Connections  for  the 
following  instruments  must  be  provided 
for  any  gearbox  or  transmission: 

(i)  An  oil  pressure  warning  device  for 
each  pressure-lubricated  gearbox  to 
indicate  when  the  oil  pressure  falls 
below  a  safe  value; 

(ii)  A  low  oil  quantity  warning 
indicator  for  each  gearbox,  if  lubricant 
is  self-contained; 

(iii)  An  oil  temperature  warning 
device  to  indicate  unsafe  oil 
temperatures  in  each  gearbox; 

(iv)  A  tachometer  for  each  propeller 
shaft: 

(v)  A  torquemeter  for  each 
transmission  driving  a  propeller  shafl; 
and 

(vi)  A  chip  detecting  and  indicating 
system  for  each  gearbox. 

(4)  Propulsion  Drive  System 
Endurance  Tests.  Each  part  tested,  as 
prescribed  in  this  section,  must  be  in 
serviceable  condition  at  the  end  of  the 
tests.  No  intervening  disassembly  that 
might  affect  these  results  may  be 
conducted. 

(i)  Endurance  tests;  general.  The 
propulsion  drive  system,  as  defined  in 
paragraph  (c)(1)  must  be  tested  as 
prescribed  in  paragraphs  (c){4)(ii) 
through  {c)(4)(ix),  for  at  least  200  hours 
plus  the  time  required  to  meet 
paragraph  (c)(4)(ix).  For  the  200-hour 
portion,  these  tests  must  be  conducted 
as  follows: 

(A)  twenty  each,  ten-hour  test  cycles 
consisting  of  the  test  times  and 
procedures  in  paragraphs  {c)(4)(ii) 
through  (c)(4)(viii);  and 

(BJ  The  test  torque  must  be 
determined  by  actual  powerplant 
limitations. 


(ii)  Endurance  tests:  takeoff  torque 
run.  The  takeoff  torque  run  endurance 
test  must  be  conducted  as  follows: 

(A)  The  takeoff  torque  run  must 
consist  of  a  one-hour  run  on  the 
engine(s)  at  the  torque  corresponding  to 
takeoff  power,  but  with  the  engine 
power  setting  alternately  cycled  every 
five  minutes  to  as  low  an  engine  idle 
speed  as  practicable. 

(B)  Deceleration  and  acceleration  of 
the  engines  and/or  of  individual  engines 
and  drive  systems  must  be  performed  at 
the  maximum  rate.  (This  corresponds  to 
a  one-second  power  setting  change  from 
idle  to  takeoff  setting,  and  one  second 
frx>m  takeoff  setting  to  idle.) 

(C)  The  time  duration  of  all  engines  at 
takeoff  power  setting  must  total  one 
hour  and  does  not  include  the  time 
required  to  go  from  takeoff  to  idle  and 
back  to  takeoff  sf>eed. 

(iii)  Endurance  tests;  maximum 
continuous  run.  Three  hours  of 
continuous  operation,  at  the  torque 
corresponding  to  maximum  continuous 
power  and  speed,  must  be  conducted. 

(iv)  Endurance  tests:  90  percent  of 
maximum  continuous  run.  One  hour  of 
continuous  operation,  at  the  torque 
corresponding  to  90  percent  of 
maximum  continuous  power,  must  be 
conducted  at  maximum  continuous 
rotational  propeller  shaft  speed. 

(v)  Endurance  tests;  80  percent  of 
maximum  continuous  run.  One  hour  of 
continuous  oi)eration,  at  the  torque 
corresponding  to  80  percent  of 
maximum  power,  must  be  conducted  at 
the  minimum  rotational  propeller  shaft 
speed  intended  for  this  power. 

(vi)  Endurance  tests;  60  pertent  of 
maximum  continuous  run.  Two  hours  of 
continuous  operation,  at  the  torque 
corresponding  to  60  percent  of 
maximum  continuous  power,  must  be 
conducted  at  the  minimum  rotational 
propeller  shaft  sp)eed  intended  for  this 
power. 

(vii)  Endurance  tests;  engine 
malfunctioning  run.  It  must  be 
determined  whether  malfunctioning  of 
components,  such  as  the  engine  fuel  or 
ignition  systems,  or  unequal  engine 
power  can  cause  dynamic  conditions 
detrimental  to  the  drive  system.  If  so,  a 
suitable  number  of  hours  of  operation 
must  be  accomplished  under  those 
conditions,  one  hour  of  which  must  be 
included  in  each  cycle,  and  the 
remaining  hours  of  which  must  be 
accomplished  at  the  end  of  20  cycles. 
This  testing  is  to  be  equally  divided 
between  the  following  four  conditions: 
(I.J  Engine  #1  "ON'Vengine  #2  "IDLE"; 

(2)  engine  #1  "ON'Vengine  #2  "OFF"; 

(3)  engine  #1  "IDLE"/engine  #2  "ON"; 

(4)  engine  #1  "OFF"/engine  #2  "ON".  If 
no  detrimental  condition  results,  an 
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additional  hour  of  operation  in 
compliance  with  paragraph  (ii)  of  this 
section  must  be  conducted. 

(viii)  Endurance  tests:  overspeed  run. 
One  hour  of  continuous  operation  must 
be  conducted  at  the  torque 
corresponding  to  maximum  continuous 
power,  and  at  110  percent  of  rated 
maximum  continuous  rotational 
propeller  shaft  speed.  It  the  overspeed  is 
limited  to  less  than  110  percent  of 
maximum  continuous  speed  by  the 
speed  and  torque  limiting  devices,  the 
speed  used  must  be  the  highest  speed 
allowable,  assuming  that  speed  and 
torque  Umiting  devices,  if  any,  function 
properly. 

(ix)  Endurance  tests;  one-engine-out 
application.  A  total  of  160  full 
differential  power  applications  must  be 
made  at  takeoff  torque  and  RPM.  If, 
during  these  tests,  it  is  found  that  a 
critical  dynamic  condition  exists,  an 
investigative  assessment  to  determine 
the  cause  shall  be  performed  throughout 
the  torque/speed  range.  In  each  of  the 
160  engine  power  setting  cycles  (160  per 
engine  drive  branch)  a  full  differential 
power  application  must  be  performed. 
In  each  cycle,  the  transition  from  clutch 
engagement  to  disengagement  must 
occur  at  the  critical  condition  for  clutch 
and  shaft  wear. 

(5)  Additional  Propulsion  Drive 
System  Tests.  Additional  dynamic, 
endurance,  and  operational  test  and 
vibratory  investigations  must  be 
performed  to  determine  that  the  drive 
mechanism  is  safe.  The  following 
additional  tests  and  conditions  apply: 

(i)  If  the  torque  output  of  all  engmes 
to  the  transmission  can  exceed  the 
highest  engine  or  transmission  torque 
limit,  the  following  tests  must  be 
conducted.  Under  conditions  associated 
with  all  engines  operating,  apply  200 
cycles  to  the  drive  system  for  10 
seconds  each  of  a  torque  that  is  at  least 
equal  to  the  lesser  of — 

(A)  The  maximum  torque  used  in 
complying  with  paragraph  (4)(ii)  plus  10 
percent;  or 

(B)  The  maximum  torque  attainable 
under  normal  operating  conditions, 
assuming  that  any  torque  limiting 
devices  hinction  properly. 

(ii)  With  each  engine  alternately 
inoperative,  apply  to  the  remaining 
transmission  inputs  the  maximum 
transient  torque  attainable  under  normal 
operating  condition,  assuming  that  any 
torque  limiting  devices  function 
properly.  Each  transmission  input  must 
be  tested  at  this  maximum  torque  for  at 
least  15  minutes. 

(iii)  After  completion  of  the  200  hour 
endurance  test  and  without  intervening 
major  disassembly,  the  drive  system 
must  be  subjected  to  50  overspeed  runs, 


each  30 1  3  seconds  in  duration,  at  a 
speed  of  at  least  120  percent  of 
maximimi  continuous  speed,  or  other 
maximum  overspeed  that  is  likely  to 
occur,  plus  a  margin  of  speed  approved 
by  the  Administrator  for  that  overspeed 
condition.  These  runs  must  be 
conducted  as  follows: 

(A)  Overspeed  runs  must  be 
alternated  with  stabilizing  runs  from  1 
to  5  minutes  duration,  each  60  to  80 
percent  of  maximum  continuous  speed. 

(B)  Acceleration  arid  deceleration 
must  be  accomplished  in  a  period  no 
longer  than  10  seconds,  and  the  time  for 
changing  speeds  may  not  be  deducted 
from  the  specified  time  for  the 
overspeed  runs. 

(iv)  Each  part  tested,  as  prescribed  in 
this  section,  must  be  in  serviceable 
condition  at  the  end  of  the  tests.  No 
intervening  disassembly  that  might 
affect  test  results  may  be  conducted. 

(v)  If  drive  shaft  couplings  are  used 
and  shaft  misalignment  or  deflections 
are  probable,  loads  must  be  determined 
in  establishing  the  installation  limits 
affecting  misalignment.  These  loads 
must  be  combined  to  show  adequate 
fatigue  life. 

(vi)  The  vibration  test  specified  in 
33.83  must  be  applied  to  engine- 
furnished  components  of  the  propulsion 
drive  system.  The  test  must  include  the 
gear  case  and  each  component  in  the 
combining  gear  box  whose  failure  due  to 
vibration  could  cause  unsafe  operation 
of  the  engine. 

(6)  Propulsion  Drive  System  Shafting 
Critical  Speed.  The  critical  speeds  of 
any  shafting  must  be  determined  by  test, 
except  that  analytical  methods  may  be 
used  if  reliable  methods  of  analysis  are 
available  for  the  particular  design. 

(i)  If  any  critical  speed  lies  within,  or 
close  to,  the  operating  ranges  for  idling 
and  power  on  conditions,  the  stresses 
occurring  at  that  speed  must  be  within 
design  limits.  This  must  be  shown  by 
tests. 

(ii)  If  analytical  methods  are  used  and 
show  that  no  critical  speed  lies  within 
the  permissible  operating  ranges,  the 
margins  between  the  calculated  critical 
speeds  and  the  limits  of  the  allowable 
operating  ranges  must  be  adequate  to 
allow  for  possible  variations  between 
the  computed  and  actual  values. 

Issued  in  Burlington,  Massachusetts,  on 
January  26, 1994. 
Jay  J.  Pardee. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-2561  Filed  2-3-94;  8:45  am) 
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14CFRPart39 

[Docket  No.  93-NM-1 9»-AD] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  AviaUon 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require 
modification  of  the  aileron  drive 
quadrant  support  structure.  This 
proposal  is  prompted  by  results  of  a 
stress  analysis  check,  which  revealed 
that  the  factor  of  safety  of  the  aileron 
drive  quadrant  support  structure  on 
Model  4101  airplanes  does  not  meet  the 
tail-to-wind  gust  load  design  case 
strength  requirements  specified  in  the 
Federal  Aviation  Regulations.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  cracking  of  the 
support  structure,  which  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
April  4.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport  t 

Airplane  Directorate.  ANM-103,  , 

Attention:  Rules  Docket  No.  93-NM-        j 
199-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft.  Inc.,  P.O.  Box  16029. 
Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
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be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wilfbe  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-199-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-199-AD,  1601  Lind  Avenue, 
SVV.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  results 
of  a  stress  analysis  check  have  revealed 
that  the  factor  of  safety  of  the  aileron 
drive  quadrant  support  structure  on 
Model  4101  airplanes  does  not  meet  the 
tail-to-wind  gust  load  design  case 
strength  requirements  specified  in  the 
Federal  Aviation  Regulations.  This 
condition,  if  not  corrected,  could  lead  to 
cracking  of  the  support  structure  of  the 
aileron  drive  quadrant,  and  subsequent 
reduced  controllability  of  the  airplane. 

Jetstream  has  issued  Series  4100 
Service  Bulletin  J41-53-011,  dated 
October  15, 1993,  that  describes 
procedures  for  modification  of  the 
aileron  drive  quadrant  support  structure 
below  the  flight  compartment  floor.  This 
modification  involves  reinforcing  the 
upper  and  lower  support  diaphragms  of 
the  aileron  drive  quadrant  support 
structure  by  installing  a  new  lower 
support  bracket  on  the  lower  diaphragm 
and  a  new  doubler  plate  on  the  upper 
diaphragm.  The  modification  also 


includes  performing  functional  tests  of 
the  aileron  and  elevator  controls,  and  an 
operational  test  of  the  autopilot  system. 
Accomplishment  of  the  modification 
will  increase  the  factor  of  safety  of  the 
aileron  drive  quadrant  support  structure 
for  the  tail-to-wind  gust  load  design  case 
and  will  ensure  the  structure  meets  the 
strength  requirements  specified  in  the 
Federal  Aviation  Regulations.  The  CAA 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  aileron  drive 
quadrant  support  structure  below  the 
flight  compartment  floor.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,400,  or  $1,100  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

letstream  Aircraft  Limited:  Docket  93-NM- 
199- AD. 

Applicability:  Model  4101  airplanes; 
constructors  numbers  41004  through  41018 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  modify  the  aileron  drive  quadrant 
support  structure  twlow  the  flight 
compartment  floor  in  accordance  with 
Jetstream  Series  4100  Service  Bulletin  }41- 
53-011,  dated  October  15, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appiopriate  FAA  Principal  Maintenance 
In;>pector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concemiag  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
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obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
31.  1994. 
|a^es  V.  Devany, 

Actino  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  94-2525  Filed  2-3-94;  8:45 am] 
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14CFRPart39 

[Docket  Na  9»-NM-23;»-AD] 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  an  inspection  of 
the  elevator  and  aileron  coves,  and 
further  inspections  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  delamination  between  the 
composite  structure  and  the  aluminum 
foil  on  the  elevator  cove  on  a  Model 
SAAB  SF340B  series  airplane.  The 
design  of  the  aileron  cove  is  similar  to 
that  of  the  elevator  cove  on  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
jamming  of  the  aileron  or  elevator. 
DATES:  Comments  must  be  received  by 
April  4. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-N'M- 
233-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commtmications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resp>onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-233-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-233-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Aircraft  AB  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  The  LFV 
advises  that,  when  the  pilot  of  a  Model 
SAAB  SF340B  series  airplane 
disengaged  the  autopilot  during 
approach  for  landing,  the  elevators 
required  additional  force  in  order  to  be 
operated  correctly.  Investigation 
revealed  that  delamination  had  occurred 
between  the  composite  structure  and  the 


aluminum  foil  on  the  elevator  cove. 
When  water  entered  the  delaminated 
area  and  froze,  the  aluminum  foil  was 
raised  further,  causing  contact  with  the 
elevator.  The  design  of  the  aileron  cove 
is  similar  to  that  of  the  elevator  cove  on 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  design  consists  of 
a  composite  structure  with  a  conductive 
layer,  which  is  composed  of  aluminum 
foil,  conductive  i>aint,  or  expanded 
aluminum  foil  (stretched  metal — 
aluminum  net).  Delamination  and 
freezing  of  trapped  water  in  the  aileron 
or  elevator  could  lead  to  jamming  of 
these  parts. 

Saab  has  issued  Service  Bulletin  340- 
51-012,  dated  November  10, 1993,  that 
describes  procedures  for  an  inspection 
of  the  elevator  and  aileron  coves  to 
verify  the  type  of  antistatic  protection 
(black  conductive  paint  or  expanded 
alimiinum  foil  (an  aluminum  net)) 
applied  to  the  coves.  For  coves  that  are 
found  without  conductive  paint  or 
expanded  aluminum  foil,  the  service 
bulletin  describes  procedures  for  a 
detailed  visual  inspection  and 
delamination  tap  test  to  detect 
aluminum  foil  delamination  on  the 
coves;  and  either  a  temporary  repair  and 
repetitive  detailed  visual  inspections 
and  delamination  tap  tests  of  the  coves, 
or  a  permanent  repair  of  the  coves.  The 
temporary  repair  involves  applying 
aluminum  tape  or  conductive  paint  to 
the  delaminated  area,  and 
accomplishing  repetitive  detailed  visual 
inspections  and  delamination  tap  tests 
of  the  cove.  The  permanent  repair 
entails  either  applying  conductive  paint 
or  expanded  aluminum  foil  (stretched 
metal — aluminum  net)  to  the  cove. 
Accomplishment  of  the  p)ermanent 
repair  would  terminate  the  repetitive 
detailed  visual  inspections  and 
delamination  tap  tests.  The  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
Airworthiness  Directive  No.  1-060, 
dated  November  15, 1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  LFV  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  LFV,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 


5362 


Federal  Register  /  Vol.  59.  No.  24  /  Friday,  February  4,  1994  /  Proposed  Rules 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
an  inspection  of  the  elevator  and  aileron 
coves  to  verify  the  type  of  antistatic 
protection  applied  to  the  coves.  For 
coves  that  are  found  without  conductive 
paint  or  expanded  aluminum  foil,  the 
proposed  AD  would  require  a  detailed 
visual  inspection  and  delamination  tap 
test  to  detect  aluminum  foil 
delamination  on  the  coves;  and  either  a 
temporary  repair  and  repetitive  detailed 
visual  inspections  and  delamination  tap 
tests  of  the  coves,  or  a  permanent  repair 
of  the  coves.  Accomplishment  of  the 
permanent  repair  would  terminate  the 
repetitive  detailed  visual  inspections 
and  delamination  tap  tests.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  152  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $167,200,  or  $1,100  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as. follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Airta-aft  AB:  Docket  93-NM-233-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  -004  through  -159 
inclusive;  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  -160  through  -260 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  aileron  or 
elevator,  accomplish  the  following: 

(a)  Within  500  hours  time-in-service  or  90 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  an  inspection 
of  the  elevator  and  aileron  coves  to  verify  the 
type  of  antistatic  protection  applied  to  the 
coves,  in  accordance  with  SAAB  Service 
Bulletin  340-51-012,  dated  November  10, 
1993. 

(b)  If  a  cove  has  conductive  paint  or 
expanded  aluminum  foil  (stretched  metal — 
aluminum  net),  no  further  action  is  required 
by  this  AD  for  that  cove. 

(c)  If  a  cove  does  not  have  conductive  paint 
or  exp)anded  aluminum  foil  (stretched 
metal — aluminum  net),  prior  to  further  flight, 
perform  a  detailed  visual  inspection  and 
delamination  tap  test  to  detect  aluminum  foil 
delamination  on  the  elevator  or  aileron  cove, 
in  accordance  with  the  service  bulletin. 

(1)  If  no  delamination  is  found,  repeai  the 
detailed  visual  inspection  and  delamination 
tap  test  thereafter  at  intervals  not  to  exceed 
800  hours  time-in-service  in  accordance  with 
the  service  bulletin. 

(2)  If  any  delamination  is  found,  prior  to 
further  flight,  accomplish  either  paragraph 
(c)(2)(i)or(c)(2(ii)ofthisAD. 

(i)  Perform  a  temporary  repair  of  the  cove 
in  accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  detailed  visual 
insp)ection  and  delamination  tap  test  required 
by  paragraph  (c)  of  this  AD  at  intervals  not 
to  exceed  800  hours  time-in-service.  Or 

(ii)  Perform  a  permanent  repair  of  the  cove 
in  accordance  with  the  service  bulletin. 
Accomplishment  of  this  permanent  repair 
constitutes  terminating  action  for  the 
repetitive  inspection  required  by  this  AD. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins[)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
31.1994. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-2526  Filed  2-3-94;  8;45  am) 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  4 

Definition  of  "Passenger"  for  Purpose 
of  the  Coastwise  Laws 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Withdrawal  of  proposed 
changes  of  position. 

SUMMARY:  This  document  withdraws 
proposed  changes  of  position  with 
respect  to  the  definition  of  the  term 
"passenger"  for  purpose  of  the 
coastwise  passenger  statute.  Customs 
has  concluded  that  it  is  not  appropriate 
to  change  its  position  at  this  time 
inasmuch  as  it  will  consider  changing 
the  definition  of  passenger  contained  in 
19  CFR  4.50(b)  as  part  of  a  proposed 
revision  to  19  CFR  part  4  which  will 
occur  as  a  result  of  the  recent  enactment 
of  title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
the  "Customs  Modernization  Act"). 
EFFECTIVE  DATE:  February  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  O'Brien,  Office  of  Regulations  and 
Rulings,  Carrier  Rulings  Branch,  202- 
482-6940. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  14, 1991,  Customs 
published  a  notice  in  the  Federal 
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Register  (56  FR  40283)  proposing  to 
change  its  position  with  respect  to  the 
definition  of  "passenger"  for  purposes 
of  the  coastwise  passenger  statute  (46 
U.S.C.  App.  289).  Customs  stated  that  it 
was  considering  the  revocation  of  its 
position  that:  (a)  Persons  transported 
&ee  of  charge  as  an  inducement  for 
patronage  or  good  will  are  not 
passengers;  and  (b)  persons  transported 
free  of  charge  who  are  less  than 
substantially  connected  with  the 
operation,  navigation,  ownership,  or 
business  of  a  vessel  are  not  passengers. 
The  effect  of  these  proposed  changes  of 
position  would  have  been  that  persons 
considered  to  be  passengers  as  a  result 
of  the  changes  could  not  have  been 
transported  between  coastwise  points  or 
in  the  coastwise  trade  unless  they  were 
transported  in  United  States  coastwise- 
qualified  vessels. 

The  proposed  changes  of  p>osition 
would  not  have  effected  any  actual 
change  to  the  specific  wording  of  the 
definition  of  passenger  contained  in  19 
CFR  4.50(b).  Customs  will  consider 
proposing  an  amendment  to  the 
definition  of  passenger  in  19  CFR 
4.50(b)  as  part  of  a  proposed  revision  to 
its  vessel  regulations  which  Customs 
expects  will  occur  as  a  result  of  the 
recent  enactment  of  title  VI  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Public  Law  103- 
182;  the  "Customs  Modernization  Act"). 
In  view  of  the  enactment  of  the  Customs 
Modernization  Act,  and  the  many 
regulatory  changes  which  will  occur  as 
a  result,  Customs  believes  that  it  is  not 
appropriate  to  go  forward  with  the 
proposed  changes  of  position  at  this 
time.  Accordingly,  the  proposal  is 
withdrawn. 
George  ].  Weise. 
Commissioner  of  Customs. 

Approved:  December  30, 1993. 
)ohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  94-2622  Filed  2-3-94;  8:45  ami 

BILUNO  CODE  4a20-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  73,  74, 168, 172, 173, 182, 
and  184 

Pocket  No.  93N-0348] 

Lead  in  Food  and  Color  AdditivM  and 
GRAS  Ingredients;  Request  for  Data 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  intends  to  take  several  related 
actions  to  reduce  the  amount  of  lead  in 
food  from  the  use  of  food  and  color 
additives  and  food  ingredients  whose 
use  is  generally  recognized  as  safe 
(GRAS).  This  action  is  part  of  its 
ongoing  efforts  to  reduce  the  levels  of 
lead  in  food.  In  this  document,  the 
agency  is  identifying  the  lead  levels  that 
it  intends  to  propose  as  new,  lower  lead 
specifications  for  the  most  heavily  used 
food  and  color  additives  and  GRAS 
ingredients.  Before  proposing  these 
specifications,  however,  the  agency  is 
requesting  information  on  whether  these 
levels  are  feasible,  and,  if  they  are  not, 
information  on  why  higher  levels  will 
not  endanger  the  public  health,  and  on 
what  levels  are  feasible.  The  agency  is 
requesting  specific  data  and  information 
on  the  lead  levels  and  the  methods  for 
detecting  lead  in  these  substances. 
Additionally,  the  agency  is  requesting 
information  on  the  economic  and 
environmental  effects  of  lowering  the 
lead  levels. 

DATES:  Comments  and  information 
provided  by  May  5, 1994. 
ADDRESSES:  Submit  written  comments 
and  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavm  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  this 
advance  notice  of  proposed  rulemaking 
(ANPRM),  the  agency  is  announcing  its 
intention  to  decrease  the  amount  of  lead 
derived  from  food  and  color  additives 
and  GRAS  food  ingredients  in  the  diet 
through  several  actions.  These  actions 
are  prompted  by  the  results  of  recent 
studies  showing  that  deleterious  health 
effects  are  caused  by  much  lower  levels 
of  lead  than  previous  results  indicated, 
especially  in  fetuses,  infants,  and  young 
children.  Also,  the  development  of  more 
sensitive  analytical  methods  has  made  it 
possible  to  detect  lower  lead  levels  in 
food  ingredients. 

This  ANPRM  has  four  purposes:  (1) 
To  discuss  the  toxic  ejects  of  lead  and 
to  describe  the  multiple  sources  of  lead 
in  the  human  environment;  (2)  to 
summarize  actions  that  FDA  and  other 
Federal  agencies  have  taken  to  reduce 
lead  exposures;  (3)  to  discuss  available 


data  and  potential  exposures  to  lead 
from  the  consimiption  of  food, 
including  food  and  color  additives  and 
GRAS  ingredients  used  in  food;  and  (4) 
to  describe  the  need  for  new  petitions 
for  moderate  and  high  consumption 
food  and  color  additives  and  GRAS 
ingredients  to  include  specific 
information  on  the  levels  of  lead  in 
these  substances.  This  information  is 
necessarj'  to  assess  the  substance's 
contribution  of  lead  to  the  diet,  and, 
therefore,  whether  it  is  safe  for  its 
intended  use. 

The  agency  intends  to  propose  new, 
lower  lead  specifications  for  moderate 
and  high  consumption  food  ingredients 
that  either  are  the  subject  of  premarket 
review  or  are  currently  in  use,  to  ensure 
that  the  amount  of  lead  contributed  to 
the  diet  from  the  use  of  these  food  and 
color  additives  and  GRAS  ingredients  is 
as  low  as  feasible.  The  agency  intends 
to  propose  adopting  specifications  of  0.5 
part  per  million  (ppm)  for  moderate 
consumption  food  ingredients  and  0.1 
ppm  for  high  consumption  food 
ingredients,  unless  information  is 
submitted  to  show  that  such  levels  are 
not  feasible  and  that  higher 
specifications  will  not  endanger  the 
public  health.  Finally,  the  ANPRM 
requests  specific  information  on  the 
lead  levels  and  the  methods  used  to 
detect  lead  in  the  moderate  and  high 
consumption  substances  identified  and 
on  the  economic  and  environmental 
effects  of  lowering  the  lead  levels  in 
these  food  and  color  additives  and 
GRAS  ingredients.  FDA  will  review  the 
information  provided  in  response  to  this 
ANPRM  before  it  proposes 
modifications  to  the  current 
specifications  for  lead  in  these  food  and 
color  additives  and  GRAS  ingredients. 

I.  Background 

A.  Lead  Toxicity 

Lead  affects  numerous  essential  body 
functions  and  has  no  known 
physiological  value.  The  primary  targets 
of  lead  are  the  central  and  peripheral 
nervous  systems,  the  kidneys,  and  red 
blood  cells.  Recent  scientific  evidence 
indicates  that  lead  has  deleterious 
effects  on  human  health  at  levels  that 
were  once  thought  to  be  irmocuous.  In 
fact,  there  is  no  known  level  of  lead 
intake  that  does  not  produce  adverse 
health  effects. 

FDA  discussed  the  well-documented 
adverse  health  effects  of  lead  in  an 
ANPRM  on  lead  in  food  published  in 
the  Federal  Register  of  August  31, 1979 
(44  FR  51233);  in  a  proposed  rule  on  the 
migration  of  lead  from  ceramic  pitchers 
published  in  the  Federal  Register  of 
June  1. 1989  (54  FR  23485);  in  a 
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proposed  rule  on  tin-coated  foil 
capsules  for  wine  bottles  published  in 
the  Federal  Register  of  November  25. 
1992  (57  FR  55485);  and  in  a  proposed 
rule  on  lead-soldered  food  cans 
published  in  the  Federal  Register  of 
June  21. 1993  (58  FR  33860).  Also,  the 
Centers  for  Disease  Control  and 
Prevention  (CDCP)  discuss  lead's  effects 
in  their  1991  document  entitled 
"Preventing  Lead  Poisoning  in  Young 
Children"  (Ref.  1). 

In  this  ANPRM,  FDA's  primary 
concern  is  the  effects  of  low  levels  of 
lead  on  fetuses,  infants,  and  children 
from  consumption  of  food  and  color 
additives  and  GRAS  ingredients  used  in 
food.  The  adverse  health  effects  of  lead 
exposure  in  fetuses,  infants,  and 
children  occur  at  lower  blood  lead 
levels  than  in  adults.  In  particular,  lead 
is  harmful  to  the  developing  major 
organs,  such  as  the  brain  and  nervous 
system,  of  these  sensitive  population 
groups.  Fetuses  are  sensitive  to  maternal 
dietary  lead  intake,  especially  during 
the  development  of  their  nervous 
systems.  Further,  infants  and  children 
ingest  and  absorb  a  larger  amount  of 
lead  per  unit  of  body  weight  than 
adults,  and  they  also  retain  a  larger 
fraction  of  absorbed  lead. 

Blood  lead  levels  of  a  large  number  of 
children  in  the  United  States  remain 
above  the  toxicity  standards 
recommended  by  the  CDCP  (Ref.  1). 
Additionally,  recent  studies  show  a 
correlation  between  impaired  childhood 
development  and  lead  exposure  at 
levels  as  low  as  10  micrograms/deciliter 
(ng/dL)  of  lead  in  blood  and  below. 
Decreased  stature  or  growth,  decreased 
hearing  acuity,  impaired 
neurobehavioral  development,  and 
decreased  intelligence  have  all  been 
linked  to  these  low  levels  of  lead 
exposure  in  children  (Ref.  1).  Lead  also 
interferes  with  the  synthesis  of  vitamin 
D  and  heme,  the  iron  containing 
component  of  hemoglobin,  at  blood  lead 
levels  of  10  to  15  jig/dL. 

The  symptoms  of  lead  exposure  at 
these  low  levels  are  not  pronounced  and 
are  therefore  difficult  to  assess.  A 
technique  of  grouping  data  from 
different  studies  (meta-analysis),  which 
enhances  the  ability  to  detect  a  true 
effect,  has  been  used  to  retrospectively 
analyze  12  studies  reported  since  1981 
on  the  relationship  between  childhood 
lead  exposures  and  neurobehavioral 
development  (Ref.  2).  The  results  of  this 
analysis  strongly  support  the  hypothesis 
that  there  is  an  inverse  relationship 
between  lead  exposure  and  childhood 
intelligence  quotient  (IQ),  even  at  very 
low  doses.  Similarly,  a  coordinated 
study  by  eight  countries  showed  a 
significant  relationship  between 


increases  in  blood-lead  concentration 
and  decreases  in  behavioral  test 
performance  for  blood-lead  levels 
ranging  from  5  to  60  jig/dL  (Ref.  3). 

Long-lasting  adverse  effects  from  low 
level  childhood  lead  exposures  have 
also  been  observed.  Early  postnatal 
exposure  results  in  decreased  cognitive 
performance  in  the  preschool  and  early 
school  years  (Refs.  4  and  5).  Academic 
success  and  the  fine  motor  skills  of 
young  adults  were  also  shown  to  be 
inversely  related  to  the  amount  of  lead 
in  the  teeth  shed  by  children  in  the  first 
and  second  grades  (Ref.  6). 

Fetuses  are  also  at  risk  to  low  levels 
of  lead.  The  available  data  show  that  the 
placenta  is  not  a  significant  barrier  to 
fetal  lead  uptake.  Maternal  and 
umbilical  cord  blood-lead  levels  of  10  to 
15  ^g/dL  are  associated  with  reduced 
gestational  age  and  reduced  weight  at 
birth  (Ref.  4).  Additionally,  there  are 
several  studies  in  which  prenatal  blood- 
lead  levels  were  monitored,  followed  by 
monitoring  of  the  blood-lead  level  and 
childhood  development  for  several 
years  after  birth.  In  most  of  these 
studies,  prenatal  exposures  were 
associated  with  slower  sensory  motor 
development  and  delayed  early 
cognitive  development  (Ref.  1).  Some  of 
these  associations  may  decrease  as  the 
child  ages,  if  postnatal  exposures  are 
low,  and  subsequent  socioeconomic 
conditions  are  favorable  (Ref.  7). 

Adult  exposure  to  lead  has  been 
associated  with  higher  occurrences  of 
cardiovascular  disease  when  blood  lead 
levels  are  as  low  as  25  to  30  ng/dL  (Ref. 
8).  In  particular,  there  is  an  increased 
incidence  of  high  blood  pressure,  which 
may  lead  to  an  increase  in  hypertension- 
related  diseases.  Red  blood  cell 
protoporph>Tin  elevation  and  peripheral 
nerve  dysfunction  have  also  been 
observed  at  these  same  blood  lead  levels 
(Ref.  8). 

As  the  amount  and  duration  of  lead 
exposure  increases,  lead's  effects  on  the 
body  become  more  severe.  Blood-lead 
levels  above  40  \igfdL  in  all  population 
groups  can  result  in  permanent  kidney 
damage,  acute  anemia,  peripheral  nerve 
dysfunction,  and  severe  gastrointestinal 
symptoms.  Higher  levels  of  lead  affect 
the  central  nervous  system.  Blood  levels 
greater  than  80  ng/dL  in  children  and 
greater  than  100  ng/dL  in  adults  can 
lead  to  acute  encephalopathy, 
characterized  by  massive  accumulation 
of  fluid  in  the  brain,  gross  mental 
retardation  in  children,  convulsions, 
coma,  and  even  death  (Ref.  8). 

B.  Sources  of  Lead 

Lead  is  ubiquitous  in  industrial 
societies.  Known  sources  of  lead 
include  paint  containing  lead-based 


pigments,  leaded  gasoline,  and  lead 
solder.  Lead  exposure  occurs  through 
pathways  such  as  food,  air,  dust,  soil, 
and  water.  For  children  under  5  years  of 
age,  lead-based  paint  remains  the 
primary  source  of  high  level  lead 
poisoning,  with  ingestion  of  dust  and 
soils  contaminated  with  this  paint  being 
the  primary  exposure  pathway.  In 
contrast,  low  level  lead  exposure  in  all 
population  groups  is  often  caused  by 
contributions  through  a  variety  of 
pathways,  with  no  single  source  or 
pathway  predominating.  Because  the 
effects  of  lead  from  all  sources  are 
additive,  contributions  from  any  single 
source  should  be  well  below  the  amount 
known  to  cause  deleterious  health 
effects. 

In  1990,  FDA  estimated  that,  on 
average,  16  percent  of  a  2-year-old 
child's  lead  intake  was  derived  from 
food  (Ref.  9).  Most  of  the  rest  of  the  lead 
was  ingested  from  dust  (75  percent). 
FDA  has  also  estimated  that  women  of 
childbearing  age  ingest  43  percent  of 
their  lead  from  food  and  53  percent 
from  dust  and  water.  Children,  through 
play  and  normal  hand-to-mouth 
activities,  ingest  larger  amounts  of  lead 
from  dust  and  soil  than  adults. 

Lead  is  introduced  into  food  through 
a  variety  of  pathways.  It  can  enter  the 
food  chain  through  water,  dust,  soil,  or 
air.  Naturally  occurring  levels  of  lead  in 
the  environment  are  generally  negligible 
compared  to  those  caused  by  humans 
(Ref.  10).  Lead  in  water  comes  primarily 
from  the  plumbing  systems  used  for 
water  distribution.  Airborne  lead,  from 
the  exhaust  of  cars  and  machinery  that 
use  leaded  gasoline  and  from  industrial 
activities  that  emit  lead,  can  be 
deposited  directly  on  plants.  Lead  is 
also  deposited  on  soil  from  these 
sources.  In  addition,  lead  in  soils  is  in 
part  the  result  of  the  historical  use  of 
lead-based  pesticides.  Lead  deposited 
on  soil  remains  a  long-term  source  of 
lead  exposure  because  it  does  not 
biodegrade  or  decay,  and  it  is 
immobilized  by  the  organic  component 
of  soil  (Ref.  10). 

Food  processing  also  contributes  lead 
to  food.  Lead  can  be  introduced  through 
the  machinery  and  water  used  in  food 
processing,  from  food  and  color 
additives  and  GRAS  ingredients  used  in 
food,  and  from  food  packaging.  Cans 
with  lead-soldered  seams  have  been  a 
predominant  source  of  lead 
contamination  in  food  in  the  recent 
past.  If  lead-based  paint  is  present  in  a 
food  manufacturing  or  processing 
facility,  paint  dust  containing 
significant  quantities  of  lead  may  also 
contaminate  the  food. 
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n.  Previous  Regulatory  Action  on  Lead 

A.  FDA  Actions 

FDA  has  been  involved  in  reducing 
the  amount  of  lead  in  the  diet  since  the 
1930's.  Initial  efforts  were  aimed  at 
controlling  the  use  of  lead-containing 
pesticides  on  fruits  and  vegetables. 
Subsequent  attention  has  been  directed 
at  lead  contributions  from  a  variety  of 
sources  including  ceramicware,  lead- 
soldered  food  cans,  and  tin-lead 
capsules  for  wine  bottles. 

In  the  Federal  Register  of  August  31, 
1979  (44  FR  51233),  the  FDA  published 
an  ANPRM  (the  1979  ANFRM)  that 
described  the  sources  of  lead  in  foods, 
the  health  concerns  arising  from  the 
presence  of  lead  in  foods,  and  the 
agency's  plan  to  reduce  the  level  of 
dietary  lead  intake  derived  from  the  use 
of  lead  solder  in  food  cans.  The  1979 
ANPRM  identified  the  maximum 
tolerable  level  of  total  lead  intake  from 
all  sources.  The  notice  also  announced 
the  agency's  tentative  plan  to  reduce 
contributions  of  lead  from  other  sources 
in  foods  and  requested  information  on 
existing  lead  levels  in  foods. 

The  agency  also  published  a  proposed 
rule  in  the  Federal  Register  of  June  1, 
1989  (54  FR  23485)  that  proposed 
limitations  on  the  amount  of  lead  that 
could  leach  from  ceramic  pitchers 
(excluding  creamers)  that  are  intended 
for  food  contact.  This  document  also 
proposed  that  decorative  ceramicware 
that  leaches  high  lead  levels  must  be 
permanently  labeled  or  modified  in 
such  a  way  as  to  preclude  its  use  for 
holding  foods.  The  agency  recently 
revised  its  Compliance  Policy  Guide  to 
include  lower  enforcement  level 
guidelines  for  ceramic  foodware  (July  6, 
1992,  57  FR  29734). 

Beginning  in  1992,  FDA  has 
accelerated  its  actions  to  reduce  the 
level  of  lead  in  food.  In  the  Federal 
Register  of  November  25, 1992  (57  FR 
55485),  the  agency  published  a 
proposed  rule  to  prohibit  the  use  of  tin- 
coated  lead  foil  capsules  as  coverings  on 
wine  bottles.  This  action  was  based  on 
evidence  that  under  ordinary  conditions 
of  use,  lead  in  these  capsules  can 
become  a  component  of  wine.  In  that 
document,  the  agency  discussed  the 
relationship  between  lead  exposure  and 
lead  in  blood  and  tentatively  defined  a 
provisional  tolerable  total  intake  level 
(PTTIL)  for  lead  from  all  food  and  non- 
food sources.  The  agency  calculated  the 
PTTIL  based  on  the  most  up-to-date 
knowledge  of  lead's  lowest  toxic  effect 
levels.  The  agency  tentatively  set  the 
PTTIL  at  25  micrograms  per  day  {\i%/ 
day)  for  pregnant  women,  who  are 
surrogates  for  fetal  exposure,  and  75  jig/ 
day  for  other  adults.  "These  values  are 


provisional  because  they  are  based  on 
the  current  lowest  observed  effect  level 
(LOEL)  of  lead  in  the  blood  (30  ^g/dL 
for  adults  and  10  Mg/dL  for  infants, 
children,  and  pregnant  women),  which 
may  need  to  be  reduced  further  if 
additional  research  shows  that  even 
lower  blood-lead  levels  cause  adverse 
health  effects. 

In  a  proposed  rule  published  in  the 
Federal  Register  of  January  5, 1993  (58 
FR  389),  the  agency  proposed  to 
establish  a  maximum  level  of  0.005 
milligram  per  liter  (mg/L)  as  the  quality 
standard  for  lead  in  bottled  water. 

In  a  proposed  rule  published  in  the 
Federal  Register  of  June  21, 1993  (58  FR 
33860),  the  agency  proposed  to  ban  the 
use  of  lead  solder  for  domestic  and 
imported  food  cans.  In  that  document, 
the  agency  tentatively  defined  the 
PTTIL  for  infants  and  children.  The 
agency  used  the  LOEL  of  10  (ig/dL  to 
arrive  at  a  PTTIL  of  6  Mg/day  for  infants 
and  children  (Ref.  8).  This  lower  PTTIL 
is  based  on  the  fact  that  children  absorb 
lead  more  efficiently  than  do  adults.  In 
a  notice  published  in  the  Federal 
Register  of  April  1,  1993  (58  FR  17233). 
the  agency  also  announced  emergency 
action  levels  for  lead  in  foods  packed  in 
lead-soldered  cans.  These  action  levels 
are  an  interim  measure  to  protect  infants 
and  young  children  from  adverse  effects 
that  could  result  from  daily 
consumption  of  foods  packaged  in  lead- 
soldered  cans,  p)ending  completion  of 
the  rulemaking  to  prohibit  the  use  of 
lead  solder  in  food  cans. 

In  a  final  rule  published  in  the 
Federal  Register  of  January  12. 1994  (59 
FR  1638).  the  agency  amended  its 
regulations  to  require  that  decorative 
ceramicware.  which  may  leach 
hazardous  amoimts  of  lead  into  food, 
bear  adequate  indications  to  distinguish 
it  from  ceramic  foodware  (i.e., 
ceramicware  intended  for  holding, 
storing,  or  serving  food).  This  rule 
requires  a  statement  and  a  stick-on  label 
on  the  exterior  surface  of  the  decorative 
ceramicware  that  the  piece  is  not  for 
food  use,  and  that  it  may  poison  food. 
Alternatively,  the  rule  provides  that  a 
hole  may  be  bored  through  the  possible 
food-contact  surface  of  the  piece. 

B.  Other  Federal  Agency  Actions 

The  elimination  of  lead  poisoning  is 
a  coordinated  effort  by  several  Federal 
agencies.  In  1988,  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  published  a  report  to  Congress 
summarizing  the  nature  and  extent  of 
lead  poisoning  in  children.  The  report 
found  that  in  1984, 17  percent  of 
metropolitan  preschool  children  had 
blood  lead  levels  that  exceeded  15  \i%/ 
dL  (Ref.  11).  In  February  1991,  the 


Department  of  Health  and  Human 
Services  announced  a  "Strategic  Plan 
for  the  Elimination  of  Childhood  Lead 
Poisoning."  This  document  called  for  a 
concerted,  society-wide  elimination 
effort  and  described  the  need  for  a  more 
comprehensive  evaluation  of  blood  lead 
levels  and  environmental  lead 
contamination  (Ref.  1). 

CDCP  also  addressed  the  issues  of 
lead  toxicity  and  poison  prevention  in 
children  in  their  October  1991 
document  entitled  "Preventing  Lead 
Poisoning  in  Young  Children"  (Ref.  1). 
This  document  included  raultitiered 
program,  based  on  blood  lead  levels, 
that  CDCP  devised  to  replace  the 
previous  single  definition  of  lead 
poisoning.  The  CDCP  tbreshold  for 
initiating  action  to  reduce  lead  exposure 
was  lowered  from  25  ^g/dL  to  10  ^g/dL 
in  children  because  of  the  large  amount 
of  data  showing  lead's  deleterious 
effects  on  development  at  blood  lead 
levels  of  10  jig/dL  and  above.  The  CDCP 
are  also  helping  laboratories  to  improve 
the  reliability  of  blood  lead 
measurements  and  are  developing 
improved  instrumentation  for  analysis 
of  blood  lead  levels. 

In  1978,  the  Consumer  Product  Safety 
Commission  (CPSC)  banned  both  paint 
containing  more  than  0.06  percent  lead 
by  weight  and  the  deliberate  addition  of 
lead  to  paint  for  use  on  residential 
surfaces,  toys,  and  furniture.  In 
addition,  in  the  Federal  Register  of 
April  30, 1992  (57  FR  18418),  the  CPSC 
announced  that  it  was  investigating  the 
further  reduction  of  this  maximum 
allowable  limit  to  0.01  percent.  Lead- 
based  paint  is  still  available  for 
industrial,  marine,  and  military  use. 

In  a  plan  for  the  abatement  of  lead- 
based  paint  published  in  1990,  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  found  that 
approximately  74  percent  of  occupied, 
privately-owned  houses  built  before 
1980  still  contained  lead-based  paint. 
The  CDCP  report  (Ref.  1)  summarizes 
the  results  of  this  report  and  discusses 
methods  for  decreasing  lead  exposure  in 
houses  painted  with  lead-based  paint. 

The  Environmental  Protection  Agency 
(EPA)  has  been  working  for  many  years 
on  the  removal  of  lead  in  gasoline, 
pesticides,  and,  more  recently,  drinking 
water  (June  7, 1991,  56  FR  26460).  EPA 
has  also  recently  released  a  report  to 
Congress  outlining  a  strategy  to  reduce 
human  lead  exposures  from  the 
envirormient,  as  summarized  in  the 
CDCP  report  (Ref.  1).  As  part  of  this 
strategy.  EPA  published  a  final  rule  on 
June  30.  1993  (58  FR  35314),  that 
decreased  the  minimum  quantity  of 
several  lead  compounds,  as  emissions 
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from  manuXacturiag  fiacilities,  that  must 
be  reported  to  the  agency. 

III.  Lead  in  Food  and  Color  Additives 
and  Gras  Ingredients 

A  Exposure  to  Lead  from  Food  and 
Food  Ingredients 

Based  upon  the  results  of  FDA's  Total 
Diet  Study  (the  agency's  annual  market- 
basket  survey  of  foods  (Ref.  12)),  from 
198e  through  1990,  FDA  estimates  that 
2-year-old  children  consume  about  4.5 
^g  of  lead  each  day  &om  food  alone, 
while  women  of  childbeahng  age 
consume  about  9  ^»g/day  (Ref.  9).  For  a 
2-year-old  child,  lead  intake  htim  food 
is  nearly  equal  to  the  PTTIL  of  6  jig/day 
for  lead  from  all  sources,  even  though 
food  is  estimated  to  account  for  only  16 
p)ercent  of  the  child's  total  daily  intake 
of  lead  (Ref.  9). 

In  its  1988  report  to  Congress.  ATSDR 
estimated  that,  in  1987.  approximately  1 
million  young  children  in  this  countiy 
consumed  suMcient  lead  in  food  to 
cause  blood  lead  levels  of  10  ug/dL  and 
greater  (Ref.  11). 

The  relation  between  dietary  lead  and 
lead  uptake  in  the  body  is  complex. 
Absorption  of  lead  Crom  the 
gastrointestinal  (GI)  tract  in  adults  is 
normally  about  10  to  15  percent,  but  it 
can  be  as  high  as  45  percent  under 
fasting  conditions  (Ref.  8).  This 
difference  may  be  important,  for 
example,  when  foods  containing  lead 
are  consumed  between  meals.  It  has 
been  empirically  estimated  that  for  low 
exposures,  resulting  in  blood  lead  levels 
of  up  to  30  |ig/dL.  me  ingestion  of  1  ^g 
of  lead  per  day  in  the  diet  results  in  an 
increase  of  0.04  pg/dL  of  lead  in  the 
blood  of  adults  (Ref.  13). 

Children  are  even  more  efficient  at 
absorbing  lead  through  the  GI  tract  than 
are  adults,  with  a  rate  of  absonption  of 
approximately  50  percent  (Ref!  8).  In 
children,  for  exposures  resulting  In 
blood  lead  le\els  up  to  10  »ig/dL.  every 
microgram  of  lead  ingested  per  day  from 
the  diet  inereases  the  blood  lead  level 
by  0.16  Mg/dL.  This  level  is 
approximately  four  times  as  much  lead 
in  the  blood  per  equivalent  dose  as  in 
adults. 


B.  Need  for  Action  to  Lower  Lead 
Specifications 

Since  FDA  began  to  regulate  food 
additives  in  1958,  the  agency  has 
generally  considered  that  the  pubhc 
health  w&s  adequately  protected  by 
specifications  of  3  ppm  fcH*  arsenic.  10 
ppro  for  lead,  and  40  ppm  ftv  total 
heavy  metals  (as  lead)  (Ref.  14).  The 
agency  believed  that  these  specifications 
could  readily  be  met  in  food  additives 
produced  under  current  good 
manufacturing  practice  (CGMP) 
conditions,  and  that  these  specifications 
would  ensure  that  food  additives  would 
not  contribute  significant  amounts  of 
heavy  metals  to  the  diet.  The  agency 
also  believed  that  the  actual  heavy- 
metal  levels  achieved  through 
adherence  to  CGMP's  would  be 
significantly  lower  than  these  limits 
(Ref.  15). 

When  the  Food  Chemicals  Codex  was 
established  by  the  National  Academy  of 
Sciences  (NAS)  in  1961.  the  Food 
Chemicals  Codex  committee  adopted 
these  specificaticRis  for  nearly  all  food 
additives.  These  levels  have  remained 
until  recently  as  the  levels  used  as 
guidance  in  establishing  specifications 
in  Food  Chemicals  Codex  monographs 
for  food  ingredients. 

However,  with  today's  increased 
knowledge  of  lead's  deleterious  effects 
at  low  ingestion  levels,  it  is  necessary  to 
decrease  lead  specifications  for  food  and 
color  additives  and  GRAS  ingredients  to 
protect  the  public  health.  Specifications 
must  be  set  at  the  lowest  lead  levels 
attainable  through  the  diligent 
application  of  CGMP's  to  ensure  that 
lead  is  reduced  to  its  lowest  possible 
levels  in  food. 

The  potential  exists,  with  the  high 
current  levels  of  lead  specifications,  that 
food  and  color  additives  and  GRAS 
ingredients  will  contribute  significant 
amounts  of  lead  to  the  diet  Even  if  most 
food  ingredients  do  not  contain  the 
maximum  amount  of  lead  permitted  by 
the  specifications,  lead  ingested  from 
the  use  of  food  and  color  additives  and 
GRAS  ingredients  will  comprise  a  small, 
although  oat  readily  quantifiable, 
percentage  of  a  persoo's  total  dietary 


lead  intake.  Because  low  level  lead 
exposure  is  often  the  result  of 
contributions  from  multiple  small 
sources,  significant  reductions  in  a 
person's  overall  lead  exposure  can 
result  from  reductions  in  the  levels  of 
lead  in  many  of  those  sources.  Although 
some  sources  may  be  difficult  to  control, 
the  agency  believes  that  industry  has  the 
ability  to  reduce  lead  le\'els  in  food  and 
color  additives  and  GRAS  ingredients, 
either  through  tighter  control  of  starting 
material  purities  or  improvements  in 
manufacturing  processes. 

To  illustrate  the  potential  lead 
exposure  frt)m  food  and  color  additives 
and  GRAS  ingredients,  FDA  has 
calculated  the  possible  per  capita  lead 
intake  from  the  use  of  those  additives 
and  GRAS  ingredients  that  are  added  to 
the  U.S.  food  supply  in  amounts  greater 
than  25  million  pounds  per  year'. 
These  high  constmiption  substances 
(currently  38)  constitute  over  80  percent 
by  weight  of  all  substances  in  the  1987 
NAS  survey.  The  agency  recc^izes  that 
the  absolute  poundages  of  these 
substances  may  not  be  accurately 
portrayed  in  the  survey  because  the 
information  is  voluntarily  reported. 
However,  the  agency  beheves  that  the 
data  accurately  reflect  the  relative 
ranking  of  the  substances.  Therefore,  the 
data  are  useful  for  illustrative  purposes 
and  can  serve  as  a  means  of  prioritizing 
actions  on  food  ingredients  based  on 
relative  usage  levels. 

The  38  substances  are  listed  in  Table 
1  in  decreasing  order  of  reported  use. 
along  with  their  maximum  lead 
specifications.  When  possible,  the  lead 
specifications  that  are  either  listed  or 
referenced  in  FDA  regulations  for  lead 
or  heavy  metals  (as  lead)  are  showTi.  If 
no  lead  specification  is  referenced  in 
FDA  regulations,  the  most  recent 
specification  in  the  Food  Chemicals 
Codex  (Refs.  16  throutgh  18)  is  listed. 
For  the  few  food  substances  that  have 
no  lead  specification,  FDA  used  a  lead 
level  of  1  ppm  to  calculate  the  potential 
lead  exposure. 
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Table  1— Most  Widely  Used  Food  Substances  and  Their  Current  Lead  Specifications' 


Substances 


Lead  Limits  ppm 


Substance^ 


Lead  Limits  ppm 


High  fructose  com  syrup 

Sucrose 

Com  syrup 

Com  gluten 

Soytiean  oil 

Sodium  chloride 

Sucrose  liquid 

Com  oil 

Dextrose 

Whey 

Calcium  cart>onate 

Coconut  oil 

Caramel 

Diatomaceous  earth 

Starch,  food,  modified 

Cottonseed  oil 

Cocoa  butter  substitute 

Sodium  hydroxide 

Crtric  acid 


OS 
OS 

0.5 

0.1 

4.0 

0.1 

0.1 
10.0 
10.0 

0.1 
10.0 
70.0 

5.0 

0.1 
10.0 
10.0 
10.0 


^-Sorbitol 

Lactose 
Calcium  oxide 
Sodium  bicarbonate 
Mono-dlglyceftdes 

PaJm  kernel  oil 

Phosphoric  acid 

Mattodextrin 

Iron,  reduced 

Niacin 

Sodium  phosphate,  dh 

MorK)sodium  glutamate 

Peanut  oil 

Casein 

A2odicartx>namide 

Calcium  sulfate 

Sutfunc  actd 

Glycerin 

Sodium  citrate 


lao 

10.0 
5.0 

lao 

0.1 
10.0 

0.5 
25.0 
20.0 
10.0 
10.0 

0.1 

5.0 
10.0 

lao 

50 

6.0 

10.0 


^  Substances  are  listed  in  decreasing  order  of  poundage.  High  volume  suttstances  (poundages  greater  than  100  million  pounds  per  year)  are 
listed  on  the  left,  while  moderate  volume  substances  (25  million  to  1 00  million  pourxls  per  year)  are  on  the  rigliL 

2  Boldface  sutistarx^s  have  specifications  In  tfie  Code  of  Federal  Regulations. 

3  The  type  of  lead  specification  is  indicated  by  the  font  type:  Boldface  type  means  that  the  level  is  an  actual  lead  specification,  italics  mean  that 
the  lead  level  is  from  a  specification  denoted  "heavy  metals  as  lead,"  and  a  dash  indicates  that  there  is  no  available  lead  specification. 


Based  upon  the  lead  levels  listed  and 
the  per  capita  intake  of  these 
substances.  FDA  calculates  that  the 
theoretical  maximum  per  capita  intake 
of  lead  from  the  food  use  of  these  38 
widely  used  substances  could  reach  164 
^g/day  if  all  lead  levels  were  at  their 
maximum  speciHcation  limits.  Although 
it  is  clear  from  FDA's  total  diet  study 
(Ref.  9)  that  the  amount  of  lead 
consumed  (4.5  |ig/day  for  a  2-year-old 
child  and  9  |ig/day  for  women  of 
childbearing  age)  is  not  nearly  as  high 
as  the  sum  of  these  specifications  would 
permit,  the  calculation  illustrates  the 
potential  lead  exposure  if  food  and  color 
additives  and  GRAS  ingredients  were 
consistently  produced  with  lead  levels 
near  the  specification  limits.  It  also 
demonstrates  that  these  specification 
levels  are  collectively  well  in  excess  of 
the  levels  of  lead  in  the  ingredients 
actually  being  added  to  food. 

The  agency  has  also  calculated  the 
potential  effect  on  the  ingestion  of  lead 
if  all  of  the  lead  specifications  for  these 
38  substances  were  reduced.  If  the 
agency  were  to  replace  the  current  lead 
specifications  with  lower  lead  levels  of 
0.1  ppm  for  high  volume  substances 
(those  with  disappearance  poundages 
greater  than  100  million  pounds/year) 
and  0.5  ppm  for  those  of  moderate 


<  This  calculation  is  based  upon  disappearance 
data  from  a  1987  survey  by  the  NAS  on  the 
quantities  of  food  substances  added  by  the  U.S. 
industry  to  food  (Ref.  19).  FDA  recognizes  that 
disappearance  data  identify  the  amounts  of 
substances  available  for  use  in  food  and  food 
processing,  but  do  not  necessarily  mean  that  all  of 
these  amounts  are  consumed  in  food. 


volume  (between  25  million  and  100 
million  pounds  per  year).  FDA  has 
estimated  that  the  theoretical  per  capita 
intake  of  lead  from  these  38  most  widely 
used  food  ingredients  could  be  reduced 
from  164  jig/day  to  13  |ig/day  (Refs.  19 
and  20).  Although  lead  levels  are 
generally  not  as  high  as  cvurent  lead 
specifications  allow,  lowering  these 
specifications  is  likely  to  have  the  effect 
of  lowering  lead  exposure. 
Manufacturers  will  be  more  concerned 
about  monitoring  and  controlling  the 
lead  content  of  their  products  to  ensure 
that  the  lead  levels  are  substantially 
below  the  new  specification  levels,  and 
that  the  normal  variations  in  lead 
content  that  occur  from  batch  to  batch 
do  not  produce  a  violative  product. 
Also,  lower  lead  specifications  will 
protect  subsets  of  the  population  that 
might  eat  food  that  has  been  produced 
with  food  ingredients  containing 
unusually  high  lead  levels,  if.  for 
example,  a  particular  manufacturer  uses 
a  process  that  results  in  the  food 
ingredient  having  a  higher  level  of  lead 
than  average. 

As  a  further  illustration,  the  agency 
has  calculated  the  potential  decrease  in 
lead  intake  from  reduction  of  lead 
specifications  in  a  specific  color 
additive,  caramel.  C^amel  currently  has 
a  10  ppm  lead  limit  specification  in 
FDA  regulations  (21  CFR  73.85). 
However,  the  food  industry  usually 
controls  for  contaminants  at  levels  that 
are  significantly  lower  than  the 
established  specification  levels  to 
ensure  that  all  production  batches  will 
be  in  compliance.  From  informal 


conversations  with  industry,  the  agency 
believes  that  a  reasonable  control  level 
might  be  one-fifth  the  specification 
level.  Using  the  data  from  the  1987  NAS 
poundage  survey  (Ref.  19),  and 
assuming  that  all  caramel  is  produced 
with  lead  levels  at  one-fifth  the 
specification,  or  2  ppm.  the  agency 
calculates  that  the  potential  per  capita 
lead  exposure  from  caramel  could  still 
be  as  high  as  1.6  (ig/day.  Reducing  the 
specification  to  0.1  ppm  could  result  in 
a  potential  100-fold  reduction  in  lead 
levels  in  caramel. 

High  fructose  com  syrup  (HFCS).  one 
of  the  most  heavily  used  food 
ingrediuuis  in  the  United  States 
according  to  the  NAS  poundage  survey, 
illustrates  the  efforts  industry  has  made 
to  aid  FDA  and  a  Food  Chemicals  Codex 
conunittee  in  setting  lower  lead 
sp>ecifications  that  more  accurately 
reflect  actual  lead  levels.  HFCS  has  been 
commercially  produced  since  1967.  and 
FDA  listed  HFCS  containing  43  percent 
fhictose  as  GRAS  in  1983  (21  CFR 
182.1866).  The  listing,  however,  does 
not  include  any  specifications  for 
impurities  such  as  lead.  In  the  absence 
of  lead  specifications,  industry  was 
guided  by  the  Food  Chemicals  Codex 
committee's  general  impurities  policy 
that  included  a  10  ppm  lead 
specification  (Ref.  16).  It  was  not  until 
1986  that  a  Food  Chemicals  Codex 
monograph  was  developed  for  HFCS, 
which  set  a  lead  specification  of  1  ppm 
(Food  Chemicals  Codex,  3d  ed..  2d 
supp.  (Ref.  17)).  The  Food  Chemicals 
Codex  lead  specification  was  fiulher 
reduced  in  1992  to  0.5  ppm  as  a  result 
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of  cooperative  interactions  between 
FDA.  (he  Food  Oieniicals  Codex,  and 
industry.  In  response  to  a  request  by  the 
agency  in  1990,  industry  pnn-ided 
preliminary  data  on  lead  levels  in  a 
small  sampling  of  HFCS  measured  by 
methods  that  are  more  sensitive  than 
routine  quality  control  methods.  Actual 
lead  levels  ranged  betv^een  0.002  and 
0.073  ppm  in  the  samples  analyzed 
(Refs.  21  and  22).  Although 
measurements  with  this  level  of 
sensitivity  are  not  yet  done  on  a  routine 
basis,  these  results  suggest  the  ac^al 
amounts  of  lead  in  HFCS.  Using  these 
measurements,  a  12-ounce  (oz)  can  of 
soda  that  contains  10  percent  HFCS 
probably  contains  lead  in  the  range  of 
0.07  to  2.6  Jig.  whereas  existing  lead 
specifications  would  allow  18  ^g  of 
lead.  Lowering  the  specification  for  lead 
in  HFCS  to  0.1  ppm  would  reduce  the 
maximum  allowable  lead  from  HFCS  in 
a  12  ozcan  of  soda  to  3.6  ^g. 

C.  Changes  in  Food  Chemicals  Codex 
Lkad  Specifications 

As  part  of  FDA's  initiative  to  reduce 
lead  in  food,  the  agency  has  been 
working  with  the  Food  Chemicals 
Codex  committee  of  the  NAS  to  review 
lead  specifications  for  selected  food 
ingredients.  The  3d  edition  of  the  Food 
Chemicals  Codex  and  its  four 
supplements  contain  specifications  and 
analytical  methodologies  for  over  900 
food  ingredients.  The  specifications  are 
used  by  food  processors  and 
manufacturers  of  food  ingredients  in  the 
United  States  and  in  other  countries  as 
guidelines  for  their  products'  purity. 
The  specifications  are  also  often 
incorporated  by  reference  into  FDA's 
regulations  for  food  and  color  additives 
and  GRAS  ingredients. 

The  agency's  concerns  regarding  lead 
levels  in  food  ingredients  were 
presented  to  the  Food  Chemicals  Codex 
committee  during  a  workshop  on  May  2, 
1991.  For  many  substances,  the  Food 
Chemicals  Codex  currently  specifies  a 
1 0-ppm  lead  limitation  (see  section 
III.B.  of  this  document).  Following  the 
workshop,  the  Food  Chemicals  Codex 
committee  updated  its  policy  for 
establishing  lead  specifications  for  food 
ingredients.  Previously,  lead 
specifications  were  set  at  the  lowest 
practicable  levels  based  on  CGMP  and 
the  capability  of  analytical  methodology 
to  determine  the  lead  level  in  individual 
food  ingredients.  The  Food  Chemicals 
Codex  committee's  policy,  announced 
in  the  Federal  Register  of  July  15, 1993 
(58  FR  38129),  now  provides  tliat  the 
Food  Chemicals  Codex  will  set  lead 
specifications  by  also  considering  the 
estimated  lead  intake  from  use  of  the 
food  ingredient  and  the  potential  health 


hazard  of  these  intake  levels,  in  a 
fashion  similar  to  that  which  the  agency 
is  considering. 

As  an  outgrowth  of  the  Food 
Chemicals  Codex  committee  workshop, 
new  and  revised  lower  lead 
sp)ecifications  have  been  published  for 
several  food  ingredients  in  the  Food 
Chemicals  Codex  (3d  ed.,  3d  supp.  (Ref. 
18)).  For  example,  included  are  lead 
specifications  of  0.1  ppm  for  dextrose 
and  fructose  and  0.5  ppm  for  less 
refined  products,  such  as  glucose 
syrups,  maltodextrin,  and  polydextrose. 
The  Food  Chemicals  Codex  committee 
has  been  reviewing  and  revising  the 
lead  specifications  for  other  food  and 
color  additives  and  GRAS  ingredients  as 
well  (Ref.  23).  The  Food  Chemicals 
Codex  committee  is  expected  to 
continue  reducing  lead  specifications  in 
future  monograph  revisions  for 
inclusion  in  the  fourth  edition  of  the 
Food  Chemicals  Codex. 

IV.  Changes  in  FDA  Lead  Specifications 

Because  of  the  possibility  that 
significant  amounts  of  lead  might  be 
introduced  into  food  from  regulated 
food  and  color  additives  and  GRAS 
ingredients,  and  because  of  the 
increased  knowledge  of  the  deleterious 
health  effects  of  low  level  lead 
exposure,  FDA  has  started  to  take  action 
to  limit  the  potential  dietary  intake  of 
lead  from  these  sources.  Based  on  the 
considerations  discussed  in  section  m. 
of  this  document,  die  agency  is  focusing 
on  high  and  moderate  consumption 
substances,  such  as  those  listed  in  Table 
1  of  this  document. 

The  agency  has  begun  requesting  that 
information  on  lead  levels  be  included 
in  certain  food  and  color  additive  and 
GRAS  affirmation  petitions.  FDA  is 
asking  that  p>eti Lions  for  either  new  uses 
of  regulated  high  and  moderate 
consumption  substances,  or  new 
substances  that  are  expected  to  be 
consumed  in  significant  quantities, 
show  that  lead  levels  in  the  petitioned 
products  are  as  low  as  CGMP's  allow. 
Givm  the  toxicity  of  lead,  such 
evidence  is  necessary  if  the  agency  is  to 
make  a  determination  on  the  safety  of 
the  additive  for  its  proposed  use.  The 
agency  will  evaluate  the  data  that  it 
receives  on  lead  levels  during  the 
petition  review  process  and  set  lead 
specifications  at  levels  that  are 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  of  no  harm  from 
use  of  the  additive. 

Lower  specifications,  to  be 
meaningful,  will  need  to  be  supported 
by  analytical  methods  that  allow 
quantification  of  lead  at  the  reduced 
levels.  Recent  advances  in 
instrumentation  should  allow  for 


reliable,  quantitative  detection  of  lead  in 
food  ingredients  at  much  lower  levels 
than  possible  with  previous  analytical 
methods.  For  example,  in  the  Food 
Chemicals  Codex  (3d  ed.,  3d  supp.  (Ref. 
18)),  a  graphite  furnace  atomic 
absorption  spectrophotometric  method 
is  described  that  detects  lead  in 
substances  such  as  edible  oils  at  levels 
less  than  1  jig/g  (1  ppm)  of  lead.  A 
similar  method  has  been  developed  fear 
nutritive  sweeteners  (Ref.  24). 
Development  of  more  sensitive  routine 
analytical  procedures  or  expertise  in 
more  sophisticated  methods  will 
facilitate  routine  testing  for  lead  below 
0.1  ppm  and  will  enable  industry  to 
further  control  and  eliminate  lead  from 
food  ingredients.  Thus,  the  agency  is 
asking  petitioners  to  provide  analytical 
methodologies  that  are  capable  of 
detecting  lead  at  sub-ppm  levels  and  to 
show  that  these  methodologies  have 
been  validated. 

FDA  recognizes  the  need  to  lower  its 
lead  specifications  for  high  and 
moderately  high  consumption  food  and 
color  additives  and  GRAS  ingredients  to 
ensure  that  their  use  is  safe.  Thus,  in  the 
absence  of  persuasive  comments  to  the 
contrary,  the  agency  intends  to  propose 
setting  specifications  at  0.1  ppm  lead  for 
high-poundage  ingredients  (greater  than 
100  million  pounds  per  year,  such  as 
substances  in  the  left  column  of  Table 
1)  and  0.5  ppm  lead  for  moderately 
high-poundage  ingredients  (between  25 
and  100  million  pounds  per  year,  such 
as  substances  in  the  right  column  of 
Table  1).  FDA  plans  to  propose 
establishing  these  specifications  for  new 
ingredients,  new  uses  of  previously 
regulated  ingredients,  and  currently 
regulated  ingredients.  Also,  FDA  is 
considering  only  adopting  Food 
Chemicals  Codex  lead  specifications  for 
individual  ingredients  when  it  finds 
that  the  levels  are  low  enough  to  protect 
the  public  health. 

Comments  on  these  approaches  to 
setting  specifications  for  lead,  and 
suggestions  for  alternative  approaches 
for  developing  consistent  lead 
specifications  for  all  current  and  future 
uses  of  food  and  color  additives  and 
GRAS  ingredients  that  still  protect  the 
public  heahh.  are  requested. 

V.  Request  for  Information 

Although  FDA  has  extensive 
information  concerning  lead  in  its  files, 
additional  information  on  the  following 
topics  will  greatly  assist  the  agency  both 
in  setting  specifications  for  lead  in  food 
and  color  additives  and  GRAS 
ingredients  and  in  minimizing  the 
exposure  to  lead  in  a  consistent  manner: 

1.  Current  data  on  actual  lead  levels 
in:  (a)  Food  and  color  additives  and 


Federal  Register  /  Vol.  59.  No.  24  /  Friday.  February  4.  1994  /  Proposed  Rules 


5369 


GRAS  ingredients,  the  variation  in  these 
levels,  and  suggested  lead  specifications 
for  each  substance.  Of  particular  interest 
are  the  high  consumption  substances  in 
the  left  column  of  Table  1  of  this 
document  and  the  moderate 
consumption  substances  in  the  right 
colimin  of  Table  1.  Also  of  interest  are 
other  substances  that,  although 
consimied  at  a  lower  rate,  contain 
suiBciently  high  levels  of  lead  to  be  of 
concern;  (b)  agricultural  commodities 
that  are  raw  materials  for  many  food 
ingredients:  and  (c)  nutrient 
supplements  (e.g.,  calcium,  iron). 

2.  Analytical  methods  for  detecting 
sub-ppm  levels  of  lead  in  food 
components,  including  detection  limits, 
reliability  of  the  methods  for  different 
food  and  color  additives  and  GRAS 
ingredients,  and  validation  data.  Of 
particular  interest  are  improvements  in 
graphite  furnace  atomic  absorption 
spectrophotometry  and  studies  of  its 
applicability  to  the  38  substances  listed 
in  Table  1. 

3.  Information  on  the  potential 
economic  impact,  if  any,  associated 
with  the  manufacture  of  the  38  food  and 
color  additives  and  GRAS  ingredients 
listed  in  Table  1  if  the  lower  lead  levels 
are  adopted.  FDA  is  required  to  assess 
the  economic  consequences  of  any 
regulation  it  proposes,  but  If  does  not 
possess  data  that  would  permit  detailed 
assessment  of  the  economic  impact  of 
adopting  lower  lead  specifications. 

4.  Information  on  the  potential 
environmental  impact  that  may  be 
associated  with  the  manufacture  of  the 
38  food  and  color  additives  and  GRAS 
ingredients  if  lower  lead  specifications 
are  adopted.  Under  the  National 
Environmental  PoUcy  Act,  FDA  must 
consider  the  environmental  impact  of  its 
actions.  However,  the  agency  does  not 
now  possess  the  data  that  would  permit 
detailed  analysis  of  the  environmental 
impact  of  adopting  lower  lead  levels. 
Therefore,  the  agency  is  requesting 
environmental  information  that 
includes,  but  is  not  limited  to,  the 
following:  (a)  A  description  of  the 
additional  steps,  if  any,  required  to 
produce  these  food  and  color  additives 
and  GRAS  ingredients  with  the  reduced 
lead  specifications  and  of  the 
environmental  impact  of  these  steps;  (b) 
the  environmental  impact  of  additional 
testing,  if  any,  performed  to  ensure 
compliance  with  the  lower  lead 
specifications;  and  (c)  a  description  of 
measures  that  could  be  taken  to  avoid  or 
mitigate  adverse  environmental  impacts, 
if  such  impacts  are  predicted  to  result 
from  this  action. 


VI.  Conclusion 

FDA  has  had  a  longstanding  goal  of 
reducing  lead  exposure  from  all  dietary 
sources.  Because  lead  is  ubiquitous,  and 
exposure  to  lead  is  from  a  multitude  of 
different  sources,  lead  levels  from  each 
source  must  be  sufficiently  low  to 
ensure  that  a  person's  total  lead 
exposure  is  not  harmful.  The  agency 
believes  that  lead  sj)ecifications  in  food 
and  color  additives  and  GRAS 
ingredients  can  be  lowered  to  help 
achieve  this  goal  and  protect  the  public 
health.  Therefore,  the  agency  intends  to 
lower  lead  specifications  in  food  and 
color  additives  and  GRAS  ingredients 
that  are  consumed  in  large  amounts  by 
the  general  population  to  levels  that  will 
offer  adequate  protection. 

FDA  plans  to  propose  lead 
specifications  of  0.5  ppm  for  moderate 
consumption  food  ingredients  and  0.1 
ppm  for  high  consumption  food 
ingredients.  The  agency  is  requesting 
information  on  current  lead  levels  in 
food  ingredients  and  analytical  methods 
for  determining  these  lead  levels,  and 
on  the  economic  and  environmental 
effects  of  complying  with  these 
specifications.  The  information  received 
in  response  to  this  ANPRM  will  be  used 
to  determine  the  feasibility  of  adopting 
these  target  specifications.  The  agency 
intends  to  propose  these  specifications 
unless  information  is  submitted  to  show 
that  sQch  levels  are  not  feasible  and 
higher  specifications  will  not  endanger 
the  pubhc  health. 
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6.  Needleman,  H.  L,  A  Schell.  D. 
Bellinger.  A.  Leviton,  and  E.  N.  Albed,  "The 
Long-Term  Effects  of  Exposure  to  Low  Doses 
of  Lead  in  Childhood:  an  11 -year  Follow-up 
Report,"  New  England  Journal  of  Medicine, 
322:83-M,  1990. 

7.  Bellinger,  D..  J.  Sloman,  A.  Leviton,  M. 
Rabinowitz.  H.  L  Needleman,  and  C 
VVatemaux.  "Low-Level  Lead  Exposure  and 
Children's  Cognitive  Fxmction  in  the 
Preschool  Years,"  Pediatrics,  87:219-227, 
1991. 

8.  Memorandum,  dated  November  18, 
1991,  from  Contaminants  Team,  Standards 
and  Monitoring  Branch,  to  Additives 
Evaluation  Branch,  "Clarificabon  of 
Terminology  Used  in  the  Development  of  the 
ProvisionalToUl  Tolerable  Intake  Levels  for 
Lead." 

9.  Bolger.  P.  M..  C  D.  Carrington,  S.  G. 
Capar,  and  M.  A.  Adams,  "Reductions  In 
Dietary  Lead  Exposure  in  the  United  States," 
Chemical  Speciation  and  Bioavailability, 
3:31-36, 1991. 

10.  Elias,  R.  W.,  "Lead  Exposures  in  the 
Human  Environment,"  in  Dietary  and 
Environmental  Lead:  Human  Health  Effects, 
edited  by  K.  R.  Mahaffey,  Elsevier  Science 
Publishers,  B.  V..  Amsterdam,  pp.  79-107, 
1985. 

11.  Agency  for  Toxic  Substances  and 
Disease  Registry,  Public  Health  Service,  "The 
Nature  and  Extent  of  Lead  Poisoning  in 
Children  in  the  United  States:  A  Report  to 
Congress,"  pp.  (VI-44HVI-49),  July  1988.      • 

12.  Pennington,  J.  A.  T.  and  E.  L 
Cunderson,  "History  of  the  Food  and  Drug 
Administration's  Total  Diet  Study— 1961  to 
1987,"  foumai  of  the  Association  of  Official 
Analytical  Chemists.  70:772-782, 1987. 

13.  Carrington,  C  D.  and  P.  M.  Bolger,  "An 
Assessment  of  the  Hazards  of  Lead  in  Food," 
Regulatory  Toxicology  and  Pharmacology, 
16:265-272, 1992. 

14.  Excerpts  from  "Chemical  Problems 
Encountered  in  the  Administration  of  the 
Food  Additives  Amendment,"  a  speech  given 
by  L.  L.  Ramsey  at  "Symp>osium  oo 
Analytical  Methods  for  Food  Additive  and 
Pesticide  Chemicals,"  American  Chemical 
Society.  New  York,  NY,  September,  1960. 

15.  Excerpt  from  Food  Chemicals  Codex 
Advisory  Panel  Bulletins.  December  1962. 
letter  from  Dr.  Henr>'  Fischbach,  FDA,  to  Dr. 
Justin  L  Powers,  Food  Chemicals  Codex 
Director,  NAS. 

16.  Food  Chemicals  Codex,  3d  ed.. 
National  Academy  Press,  Washington,  DC. 
1981. 

17.  Food  Chemicals  Codex,  3d  ed..  2d 
supp..  National  Academy  Press.  Washington. 
DC,  1986. 

18.  Food  Chemicals  Codex.  3d  ed..  3d 
supp..  National  Academy  Press.  Washington. 
DC.  1992. 

19.  Memorandum,  dated  July  17, 1992, 
from  Food  and  Color  Additives  Review 
Section,  to  Indirect  Additives  Branch,  "Lead 
in  Food  Additives— H>'pothetical  Effects  on 
Dietary  Lead  Intake  of  Lowering  Lead 
Specifications." 

20.  Memorandum,  dated  December  16. 
1993.  from  Chemistry  Review  Branch,  to 
Indirect  Additives  Branch,  "Lead  in  Food 
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Additives.  Fructose  Disappearance  Data  and 
Predicted  Lead  Intake.  Request  for  Additional 
Information  dated  12-14-93." 

21.  Letter,  dated  February  5. 1990.  from 
Kyd  D.  Brenner,  Cora  Refiners  Association. 
Inc..  to  John  W.  Gordon.  FDA. 

22.  Letter,  dated  March  22. 1990,  from  Kyd 
D.  Brenner,  Cora  Refiners  Association,  Inc.. 
to  John  W.  Gordon,  FDA. 

23.  Bigelow,  S.  W.,  "Role  of  the  Food 
Chemicals  Codex  in  Lowering  Dietary  Lead 
Consumption:  A  Review"  Journal  of  Food 
Protection,  55:455-458,  1992. 

24.  ILSI  North  America,  Subcommittee  on 
Trace  Minerals  in  Foods,  "Report  to  the  FCC 
Committee  on  Methodology  for  Lead  in 
Sweeteners,"  June  28, 1993. 

Vm.  Comments 

Interested  persons  may,  on  or  before 
May  5,  1994.  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  regarding  this 
advance  notice  of  proposed  rulemaking. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Traae  secret  and  commercial 
confidential  information  should  be 
submitted  to  the  contact  person 
identified  above.  Trade  secret  and 
commercial  confidential  information 
will  be  protected  from  public  disclosure 
in  accordance  with  21  CFR  part  20. 

Dated:  January  12, 1994. 
Michael  R.  Taylor. 

Depu  ty  Commissioner  for  Policy. 

(FR  Doc.  94-2472  Filed  2-3-94;  8:45  am] 

BILUNO  CODE  4ia»-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[EE-61-03] 
RIN  1545-AS23 

Disallowance  of  Deductions  for 
Employee  Remuneration  in  Excess  of 
$1,000,000;  Correction 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (EE-61-93),  which  was 
published  in  the  Federal  Register  for 
Monday,  December  20.  1993  (58  FR 
66310).  The  proposed  regulations  relate 
to  the  disallowance  of  deductions  for 


employee  remuneration  in  excess  of 

$1,000,000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Misner  or  Charles  T.  Deliee. 

(202)  622-6060  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
contains  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  162(m)  of  the  Internal 
Revenue  Code.  These  regulations  are 
proposed  to  conform  the  Income  Tax 
Regulations  to  section  13211  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66).  which  added 
subsection  (m)  to  section  162  of  the 
Code. 

Need  for  Correction 

As  published,  the  proposed 
rulemaking  contains  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
proposed  rulemaking  (EE-61-93). 
which  was  the  subject  of  FR  Doc.  93- 
30993,  is  corrected  as  follows: 

11.162-27    [Corrected] 

1.  On  page  66314.  column  2,  §  1.162- 
27(c)(3)(ii)(A).  line  2.  the  language 
"3121(a)(1)  through  section 
3121(a)(5)(D)"  is  corrected  to  read 
"3121(a)(5)(A)  through  section 
3121(a)(5)(D)". 

2.  On  page  66318,  column  3,  §  1.162- 
27(e)(4)(viii).  imder  Example  3,  lines  10 
and  11  from  the  top  of  that  column,  the 
language  "disclose  the  maximum 
amount  of  compensation  that  any 
executive  may  receive"  is  corrected  to 
read  "disclose  that  the  maximum 
amount  of  compensation  any  executive 
may  receive". 

Jacquelyn  B.  Burgess, 
Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 
[FR  Doc.  94-2623  Filed  2-3-94;  8:45  am) 

BILUNG  CODE  4«3»-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  15-1-6862;  FRL-4833-0] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  The  purpose  of  this  revision 
to  the  Missouri  State  Implementation 
Plan  (SIP)  is  to  incorporate  the  lead 
nonattainment  areas  into  the  existing 
new  source  review  (NSR)  program.  This 
revision  changes  the  applicability 
requirements  by  changing  the  definition 
of  nonattainment  area  in  the  state 
regulations  to  include  lead 
nonattainment  areas,  and  to  delete  the 
Kansas  City  area  as  a  nonattainment 
area  in  light  of  its  attainment  of  the 
ozone  standards. 

This  action  proposes  a  limited 
approval  because  Missouri  has  not  yet 
submitted  to  EPA  augmented  new 
source  permit  rules  which  meet  the 
amended  requirements  of  part  D  of  title 
I  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Robert  J.  Lambrechts.  Environmental 
Protection  Agency.  Air  Branch.  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Lambrechts  at  (913)  551-7846. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  proposed  rulemaking  is 
to  approve  the  three  Missouri  lead 
nonattainment  areas  into  the  existing 
NSR  program  in  Missouri.  This  SIP 
revision  contains  the  amendments  to  the 
SIP  defining  three  areas  in  Missouri  as 
nonattainment  for  lead.  In  1978,  when 
EPA  promulgated  the  lead  National 
Ambient  Air  Quality  Standard 
(NAAQS).  it  was  not  authorized  to 
designate  areas  nonattainment. 
attainment,  or  unclassifiable  for  lead. 
Under  the  Clean  Air  Act  Amendments 
of  1990  (CAAA)  I.  EPA  was  authorized 
to  require  states  to  designate  areas  as 
nonattainment.  attainment,  or 
unclassifiable  for  lead.  On  November  6, 
1991,  at  56  FR  56694.  EPA  designated 
the  following  areas  as  nonattainment  for 
lead:  the  city  of  Herculaneum  in 
Jefferson  County;  and  the  Dent.  Liberty, 
and  Arcadia  townships  in  Iron  County. 
The  designations  were  effective  January 
6. 1992. 

1.  Uad  NSR 

The  CAAA  made  numerous  changes 
to  the  NSR  requirements  in  the  Clean 
Air  Act  (CAA).  Once  an  area  has  been 
designated  nonattainment  for  lead,  a 
state  is  required  to  adopt  a  permit 
program  for  the  construction  and 


'  The  1990  Amendmenis  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  No. 
101-S49, 104  Slat.  2399.  References  herein  to  "the 
Act"  or  "CAA"  are  to  the  Clean  Air  Act  as 
amended.  42  U.S.C.  7401.  et  seq. 
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operation  of  new  or  modified  major 
stationary  sources  anywhere  in  the 
nonattainment  area.  For  areas 
designated  nonattainment  for  the 
primary  lead  NAAQS  subsequent  to 
enactment  of  the  1990  Amendments, 
section  191(a)  requires  that  within  18 
months  of  designation,  states  submit 
SIPs  which,  among  other  nonattainment 
planning  requirements,  have  a 
nonattainment  program  consistent  with 
the  provisions  of  part  D  of  the  Act, 
Including  sections  172  and  173  of  the 
Act  as  amended.  Section  172(c)(5) 
requires  that  states  submit  provisions 
requiring  permits  for  the  construction 
and  operation  of  new  or  modified  major 
stationary  sources  anywhere  in  the 
nonattainment  area  in  accordance  with 
the  provisions  of  section  173. 

2.  Limited  Approval/Disapproval  Status 

EPA  is  proposing  to  grant  this  SIP 
submittal  limited  approval  because  it 
does  not  meet  all  of  the  applicable 
requirements  of  the  Act  2.  However,  this 
proposed  limited  approval  strengthens 
the  existing  SIP  as  representing  an 
improvement  over  what  is  currently  in 
the  SIP,  and  as  meeting  some  of  the 
applicable  requirements  of  the  Act.  In 
particular,  the  amendment  means  that 
Missouri's  NSR  requirements,  which 
meet  all  of  the  provisions  of  the 
preamended  Act,  apply  to  new  and 
modified  sources  of  lead  in  the 
nonattainment  areas. 

However,  the  Missouri  rule  does  not 
meet  all  the  specific  requirements  of 
part  D.  These  include,  among  others, 
requirements  for  alternate  site  analyses 
as  part  of  NSR  for  all  sources  in 
nonattainment  areas.  Therefore,  EPA  is 
proposing  only  a  "limited"  approval  of 
this  SIP.  If  the  state  fails  to  submit  the 
additional  revisions,  EPA  will  be 
required  to  issue  a  limited  disapproval 
at  a  later  date. 

3.  Impact  of  this  Rule  Revision  on 
Kansas  City  Attainment  Status 

Missouri's  rule  change  also  eliminates 
the  Kansas  City  metropolitan  area  firom 
the  definition  of  nonattainment  area, 
reflecting  the  redesignation  of  Kansas 
City  to  attainment  for  ozone  on  jime  23, 
1992  (57  FR  27939).  Once  an  area  is 
redesignated  to  attainment, 
nonattainment  NSR  requirements  are  no 
longer  required.  The  attainment  area  is 
then  subject  to  prevention  of  significant 
deterioration  requirements  instead  of 
the  NSR  program.  Missouri  has 


>  EPA  may  grant  tuch  a  limited  approval  under 
section  llod)(3)  of  th«  Act.  In  light  of  the  general 
authority  delegated  to  EPA  under  lection  301(al  of 
the  Act  to  take  actlona  necessary  to  carryout  th« 
purposes  of  the  Act 


amended  its  rules  consistent  with  these 
requirements. 

EPA  Action 

EPA  is  soUciting  public  comments  on 
all  aspects  of  this  notice  and  on  issues 
relevant  to  EPA's  proposed  action. 
Comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
timely  written  comments  to  the  adcbess 
above. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5.  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  L  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  ofstate  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds 
{Union  Electric  Co.  v.  U.S.  E.P.A.,  42? 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  OHice  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirement  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  waiver  until  such  time  as  it  rules  on 


EPA's  request.  This  request  continues  in 
effect  under  Executive  Order  12886 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Lead. 

Authoritjr:  42  U.S.C  7401-7671q 

Dated:  January  21, 1994. 
William  W.RioB. 
Acting  Regional  Administrator. 
IFR  Doc  94-2589  Filed  2-3-94;  8:45  wnj 
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40  CFR  Part  52 

[MO-1»-1-6022;  FFU.-4833-e] 

Clean  Air  Act  Approval  and 
Promulgation  of  Commitment  to  Adopt 
a  Rula  for  Rea8onat)ly  Available 
Control  Technology  for  Oxides  of 
Nitrogen  for  Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to 
conditionally  approve  revisions  to  the 
State  implementation  plan  (SIP)  for 
ozone  submitted  by  the  state  of 
Missouri.  This  portion  of  the 
implementation  plan  was  submitted  by 
the  state  to  satisfy  Clean  Air  Act  (CAA) 
requirements  for  adoption  of  rules  for 
application  of  reasonably  available 
control  technology  (RACT)  for  oxides  of 
nitrogen  (NOx)  in  the  St.  Louis 
metropolitan  area.  In  this  document, 
EPA  is  proposing  action,  not  on  the 
rules  themselves,  but  on  a  commitment 
by  the  state  to  submit  the  NOx  RACT 
rules  at  a  later  date. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
March  7, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Josh  Tapp  at  the  Region  Vn 
address.  Copies  of  the  state's  submittal 
and  other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Environmental  Protection  Agency, 
Region  VII,  Air  Branch.  726  Minnesota 
Avenue,  Kansas  Qty,  Kansas  66101;  and 
Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  Jefferson  State  Office  Building. 
205  Jefferson  Street,  Jefferson  City, 
Missouri  65101. 

FOR  FURTHER  MFORMATKM  CONTACT:  Josh 
Tapp  at  (913) 551-7606. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  oxides  of  NOx 
emissions  through  RACT  are  set  out  in 
section  182(0  of  the  CAA.  Section  182(f) 
requirements  are  described  by  EPA  in  a 
notice,  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  published 
November  25, 1992  (57  PR  55620).  The 
November  25, 1992,  notice  should  be 
referred  to  for  further  information  on  the 
NOx  requirements. 

Section  182(f)  of  the  CAA  requires 
states  within  moderate  or  above  ozone 
nonattainment  areas  (the  St.  Louis 
metropolitan  area  is  a  moderate  area)  or 
the  ozone  transport  region  to  apply  the 
same  requirements  to  major  stationary 
sources  of  NOx  ("major"  as  defined  in 
sections  302  and  182(c).  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compound;:  (VOC). 
For  more  information  on  what 
constitutes  a  major  source,  see  section  2 
of  the  NOx  Supplement  to  the  General 
Preamble  (57  PR  55622). 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a 
control  techniques  guideline  (CTG) 
document)  by  November  15, 1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment.  States,  in  their  RACT 
niles,  are  expected  to  require  final 
installation  of  the  actual  NOx  controls 
by  May  31, 1995,  from  those  sources  for 
which  installation  by  that  date  is 
practicable.  (See  57  PR  at  55623.) 

Under  section  110(k)(4),  the 
Administrator  may  approve  a  plan 
revision  based  on  a  commitment  from 
the  state  to  adopt  specific  enforceable 
measures  by  a  specified  date,  but  not 
later  than  one  year  after  the  date  of  EPA 
approval  of  the  plan  revision  that 
incorporated  that  commitment.  Refer  to 
the  NOx  Supplement  to  the  General 
Preamble  (57  PR  55622-55623)  for 
details  of  this  conditional  approval  with 
respect  to  the  NOx  requirements. 

The  memorandums  of  July  22, 1992, 
and  September  16, 1992,  from  Deputy 
Assistant  Administrator  Michael 
Shapiro  concerning  the  SIP  submittals 
due  November  15, 1992,  also  outline 
general  requirements  for  conditional 
approval  actions. 

II.  This  Action 

A.  Analysis  of  State  Submission 

As  noted  above,  section  110(k)(4)  of 
the  CAA  allows  EPA  to  accept  a 
commitment  from  states  to  adopt 


portions  of  SIPs  rather  than  the  SIP 
itself.  For  example,  EPA  may,  in  certain 
cases,  accept  a  commitment  from  states 
to  adopt  NOx  RACT  ryles  rather  than 
the  NOx  RACT  rule  itself.  The  NOx 
Supplement  to  the  General  Preamble  (57 
FR  55623)  and  the  aforementioned 
memorandums  of  July  22, 1992,  and 
September  16. 1992.  outline  EPA's 
criteria  for  acceptability  of  committal 
SIPs  for  the  NOx  RACT  rules.  The 
following  is  a  statement  of  the  criteria 
and  an  analysis  of  how  Missouri's 
submittal  meets  these  criteria. 

1.  The  State  must  provide  a 
description  of  the  reason  for  the 
committal  SIP  versus  a  full  SIP 
submittal. 

A  discussion  of  the  reasoning  behind 
the  State's  submission  of  an  NOx  RACT 
committal  SIP  is  provided  on  page  2  of 
the  SIP  submission.  Missouri's  decision 
to  submit  an  NOx  RACT  committal  SIP 
instead  of  a  full  SIP  submittal  was 
twofold.  First,  urban  airshed  modeling 
(UAM)  wall  idenUfy  the  role  of  NOx 
emissions  in  ozone  formation  but  the 
modeling  exercise  will  not  be  completed 
until  1994.  consistent  with  the  UAM 
submission  date.  Since  it  was  not  clear 
to  the  Missouri  Department  of  Natural 
Resources  (MDNR)  on  November  15. 
1992.  that  NOx  emission  reductions 
would  be  effective  in  reducing  ozone 
concentrations,  it  was  not  practical  for 
Missouri  to  submit  NOx  RACT 
regulations  at  that  time.  Secondly.  EPA 
failed  to  provide  states  with  NOx  RACT 
guidance  by  November  15, 1992,  making 
the  development  of  a  full  NOx  RACT 
SIP  by  that  date  an  ambiguous  target  for 
Missouri. 

However,  in  the  committal  SIP, 
Missouri  has  committed  to  submit  NOx 
RACT  regulations  by  October  31, 1994. 
unless  St.  Louis  qualifies  for  an 
exemption  pursuant  to  section  182(0  of 
the  Act.  Missorri  is  also  aware  that  the 
Act  requires  NOx  RACT  to  be 
implemented  by  May  1995.  The 
committal  SIP  schedule  is  consistent 
with  this  requirement. 

2.  The  State  must  provide 
documentation  that  credible 
photochemical  grid  modeling  is  not 
available  or  that  such  modeling  did  not 
consider  the  effects  of  NOx  reductions. 

This  documentation  is  provided  on 
page  2  of  the  committal  SIP.  According 
to  MDNR.  UAM  was  previously 
conducted  in  St.  Louis  in  1985; 
however,  at  that  time  the  UAM  was  not 
used  to  focus  on  the  effect  of  NOx 
control  strategies  in  St.  Louis.  The  only 
UAM  exercise  available  to  examine  NOx 
emissions  will  be  the  current  exercise 
which  is  being  conducted  pursuant  to 
the  requirements  of  section  182(j)  of  the 
Act. 


3.  The  State  must  identify  the 
resources  which  are  available  to 
complete  UAM  modeling. 

Pages  10  through  13  describe  the 
resources  being  utilized  to  complete  the 
enormous  task  of  UAM-based  modeling 
demonstration.  There  are  ten  separate 
organizations  and  agencies  that  MDNR 
and  the  Illinois  Environmental 
Protection  Agency  have  organized  into 
two  committees  to  provide  input  to  the 
UAM.  The  committees  are  the  "UAM 
Policy  and  Oversight  Committee"  and 
the  "Ozone  Technical  Subcommittee." 
Additionally.  MDNR  provided  a  list  of 
the  individuals  responsible  for 
conducting  certain  portions  of  the  UAM 
demonstration  and  a  list  of  the 
equipment  which  has  been  made 
available  to  execute  the  model  and  the 
post  processing  analysis.  EPA  believes 
that  the  State  has  provided  an  adequate 
demonstration  of  resources  available. 

4.  The  State  must  provide  a  schedule 
outlining  the  milestones  that  have  been 
and  will  be  achieved  towards  the 
completion  of  the  NOx  RACT  rules.  The 
schedule  must  include  a  date  for  final 
submittal  of  rules  to  EPA.  The  date  for 
submitting  the  final  rules  to  EPA  must 
be  no  later  than  12  months  after  EPA's 
final  approval  of  the  committal  SIP. 

Page  6  of  the  SIP  submission  contains 
an  enforceable  schedule.  Critical  dates 
included  in  this  schedule  are  the  UAM 
final  submission  date  (November  15. 
1993)  and  submittal  of  final  NOx  RACT 
regulations  to  EPA  (October  31. 1994). 
Missouri  failed  to  submit  the  final  UAM 
modeling  exercise  by  November  15, 
1993.  However,  EPA  Region  VII  is 
working  closely  with  the  state  on  this 
submission.  We  are  encouraged  by 
Missouri's  progress  and  we  believe  that 
the  submission  of  the  final  NOx  RACT 
regulations  (if  necessary)  will  not  be 
delayed  beyond  October  31, 1994. 

It  is  important  to  note  that  MDNR  has 
committed  to  submit  the  final  NOx 
RACT  regulations  six  months  before 
implementation  of  NOx  RACT  is 
required  by  the  Act.  It  should  be  noted 
that  further  failure  by  the  state  to  meet 
the  applicable  milestones  listed  in  the 
NOx  RACT  schedule  contained  in  the 
SIP  submission  will  affect  EPA's 
determination  to  issue  final  conditional 
approval. 

EPA  is  proposing  to  approve 
Missouri's  commitment  to  adopt  NOx 
RACT  rules  for  the  St.  Louis  area 
because  it  meets  the  requirements  of 
section  110(k)(4)  of  the  CAA  and 
conforms  to  the  policy  in  the  NOx 
Supplement  to  the  General  Preamble 
(cited  above),  and  the  memorandums 
from  Deputy  Assistant  Administrator 
Michael  Shapiro  of  July  22, 1992,  and 
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September  16, 1992.  concerning  the  SIP 
submittals  due  November  15, 1992. 

B.  Procedural  Background 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  172(c)(7)  of  the  Act 
requires  that  plan  provisions  for 
nonattainment  areas  meet  the  applicable 
provisions  of  section  110(a)(2).  Section 
110(1)  of  the  Act  similarly  provides  that 
each  revision  to  an  implementation  plan 
submitted  by  a  state  under  the  Act  must 
be  adopted  by  such  state  after 
reasonable  notice  and  public  hearing. 
The  state  of  Missouri  held  a  public 
hearing  on  April  29, 1993,  on  the 
commitment  to  adopt  NOx  RACT  rules 
for  St.  Louis.  Following  the  public 
hearing,  the  commitment  was  adopted 
by  the  state  and  signed  by  the  Director 
of  MDNR  on  May  27, 1993,  and 
submitted  to  EPA  on  June  14, 1993.  as 
a  revision  to  the  SIP. 

C.  RACT  Determination  and 
Implementation 

States — including  those  for  which 
EPA  approves  a  commitment  to  adopt 
an  NOx  RACT  rule — are  expected  to 
require  Rnal  installation  of  the  actual 
NOx  controls  by  May  31, 1995.  from 
sources  for  which  installation  by  that 
dale  is  practicable.  The  NOx 
Supplement  to  the  General  Preamble  (57 
FR  55623)  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACT  requirement. 

m.  Implications  of  This  Action 

EPA  is  proposing  to  approve  the 
commitment  for  adoption  of  NOx  RACT 
rule(s)  as  an  SIP  revision  submitted  to 
EPA  for  the  St.  Louis  area  June  14. 1993. 
Section  110(k)(4)  of  the  Act  provides 
that  where  EPA  takes  final  action  to 
approve  a  commitment  to  submit  an  SIP 
or  portion  of  an  SIP.  the  state  must 
fulfill  that  commitment  (i.e.,  submit  the 
required  SIP  or  portion  thereof)  within 
one  year  following  EPA  approval.  If  the 
state  does  not  fulfill  its  commitment  by 
submitting  the  SIP  or  revision  to  EPA 
within  that  year,  the  Act  requires  that 
the  SIP  be  disapproved.  If  EPA 
disapproves  the  SIP  for  failing  to  meet 
the  commitment,  there  are  several 
additional  consequences.  As  provided 
under  section  179  of  the  Act.  the  state 
of  Missouri  would  have  up  to  18  months 
after  a  final  SDP  disapproval  to  correct 
the  deficiencies  that  are  the  subject  of 
the  disapproval,  before  EPA  is  required 


to  impose  either  the  highway  funding 
restriction  or  the  requirement  for  two-to- 
one  new  source  review  offsets.  If  the 
state  has  not  corrected  its  deficiencies 
within  six  months  after  imposing  the 
first  sanction,  EPA  must  impose  the 
second  sanction.  Any  sanction  EPA 
imposes  must  remain  in  place  until  EPA 
determines  that  the  state  has  come  into 
compliance.  If  EPA  ultimately 
disapproves  all  or  part  of  the  SIP 
submittal  for  the  St.  Louis 
nonattainment  area  and  the  state  of 
Missouri  fails  to  correct  the  deficiency 
within  18  months  of  such  disapproval, 
EPA  anticipates  that  the  first  sanction  it 
would  impose  would  be  the  two-to-one 
offset  requirement.  Note  also  that  any 
final  disapproval  would  trigger  the  24- 
month  clock  for  EPA  to  impose  a  federal 
implementation  plan  as  provided  under 
section  110(c)(1)  of  the  Act. 

IV.  Request  for  Public  Comments 

EPA  is  requesting  comments  on  all 
aspects  of  today's  proposal.  EPA  is 
particularly  interested  in  comments 
addressing  the  adequacy  of  the  state's 
schedule  for  submission  of  NOx  RACT 
rules.  As  indicated  at  the  outset  of  this 
notice,  EPA  will  consider  any  comments 
received  by  March  7, 1994. 

V.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirement  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  O.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 


Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  uready  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
imp>act  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibihty  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  L^.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  the  state's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  because  it  does 
not  remove  existing  state  requirements 
or  substitute  a  new  federal  requirement. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VII.  Miscellaneous 

Proposed  Rulemaking  Action 

EPA  proposes  to  conditionally 
approve  this  plan  as  a  part  of  Missouri's 
SEP. 

List  of  Subiects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  20. 1994. 
Wiiliam  W.  Rice. 
Acting  Fegional  Administrator. 
IFR  Doc.  94-2590  Filed  2-3-94;  8;45  ami 
BILUNO  COOC  WM-tO-P 
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40  CFR  Parts  52  and  81 

[VA  2»-1-68»4:  /I-1-FW.-4834-1] 

Approve!  and  Promulgation  of 
Implementation  Plans;  Commoniwoolth 
of  Virginia;  Stage  II  Vapor  Recovery 
Regulations  for  Gasoline  Dispensing 
Facilities 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUKWART:  The  Environmental  Protection 
Agency  (EPA)  is  taking  action  to 
propose  approval  of  Title  120-01  of  the 
Commonwealth  of  Virginia's 
Regulations  for  the  Control  and 
Al^ement  of  Air  Pollution.  Part  IV, 
Rule  4-37  (Petroleum  Liquid  Storage 
and  Transfer  Operations),  §§  120-04- 
3701  to  120-04-3715  and  Appendices  P 
and  S,  as  a  revision  to  the  Virginia  State 
Implementation  Plan  (SIP)  for  ozone. 
The  effective  date  for  Virginia's  State 
regulation  is  January  1.  1993. 
On  November  5.  1992.  the 
Commonwealth  of  Virginia  submitted  a 
SIP  revision  request  to  EPA  to  satisfy 
the  Clean  Air  Act  as  amended  in  1990 
(the  Act),  which  requires  all  ozone 
nonattairunent  areas  classified  as 
moderate  or  worse  to  require  owners 
and  operators  of  gasoline  dispensing 
facilities  to  install  and  operate  Stage  II 
vapor  recovery  equipment.  This  revision 
applies  to  the  Virginia  portion  of  the 
Washington,  DC  ozone  nonattainment 
area  and  the  Richmond  ozone 
nonattainment  area.  This  revision  also 
contains  several  other  minor 
amendments  to  Virginias  Rule  4-37. 
Although  these  changes  do  not 
necessarily  pertain  to  the  Stage  11 
program,  they  will  affect  the  non-Stage 
II  requirements  previously  established 
by  this  proposed  rule. 
DATES:  Comments  must  be  received  by 
March  7,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air. 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  m.  841  Chestnut  Building. 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Envinmmental  Protection  Agency. 
Region  in,  841  Chestnut  Building, 
Philadelphia.  PA  19107:  and  the 
Virginia  Department  of  Environmental 
Quality.  P.O.  Box  10089,  Richmond 
Virginia,  23240. 

FOR  FURTHER  INfOmMTKM  CONTACT: 
Brian  K.  Rehn,  at  (215)  597^1554. 


SUPPtEMENTARY  INFORMATKM:  Under 
sectioa  182(b)(3)  of  the  Act.  EPA  was 
required  to  issue  guidance  as  to  the 
effectiveness  of  Stage  II  systems.  In 
November  1991.  EPA  issued  technical 
and  enforcement  guidance  to  meet  this 
requirement'  In  addition,  on  April  16, 
1992.  EPA  published  the  "G^eral 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990"  (General  Preamble)  (57  PR 
13498).  The  guidance  documentsand 
the  General  Preamble  interpret  the  Stage 
n  statutory  requirement  and  indicate 
what  EPA  believes  a  State  submittal 
needs  to  include  to  meet  that 
requirement. 

The  Virginia  portion  of  the 
Washington.  DC  metropolitan  statistical 
area  (MSA)  is  designated  nonattainment 
for  ozone  and  classified  as  serious.  The 
Richmond  MSA  is  also  designated 
nonattainment  for  ozone,  and  is 
classified  as  moderate.  See  56  FR  56694 
(November  6, 1991)  and  57  FR  56762 
(Nov.  30,  1992),  codified  at  40  CFR 
81.347.  Under  section  182(b)(3)  of  the 
Act,  Virginia  was  required  to  submit 
Stage  n  vapor  recovery  rules  for  these 
areas  by  November  15, 1992. 

On  November  5,  1992,  the  Virginia 
Department  of  Air  Pollution  Control, 
now  knowTi  as  the  Department  of 
Envirorunental  Quality  (DEQ), 
submitted  to  EPA  Stage  II  vapor 
recovery  rules  for  the  Northern  Virginia 
and  Richmond  areas  that  were  adopted 
by  the  Commonwealth  on  October  5. 
1992.  By  today's  action.  EPA  is 
proposing  to  approve  this  submittal  as 
meeting  the  requirements  of  section 
182(b)(3)  of  the  Act.  EPA  has  reviewed 
the  Commonwealth's  submittal  against 
the  statutory  requirements  and  for 
consistency  with  EPA  guidance.  A 
summary  of  EPA's  analysis  is  provided 
below;  in  addition,  a  more  detailed 
analysis  of  the  State  submittal  is 
contained  in  a  technical  support 
document  for  tbis  action,  dated 
September  15,  1993,  which  is  available 
ht)m  the  Region  m  Office,  at  the  address 
listed  in  the  ADDRESSES  section  above. 

Regulatory  Evaluation 

/.  Applicability 

Under  section  182(b)(3)  of  the  Act. 
states  were  required  by  November  15. 
1992  to  adopt  regulations  requiring 
owners  or  operators  of  gasoline 
dispensing  systems  to  install  and 
operate  vapor  recovery  equipment  at 


>  TboM  two  docuBwots  are  MUitiad  "Tschnical 
Guidanca-Stage  Q  Vapor  Racovery  Systems  for 
Control  of  Vehicia  Refueling  EmUsioru  at  Gasoline 
Dispenwng  Fscililiaa"  {¥.PA-*iaJ'i-91-022]  and 
"Enforcaaaat  Guidjoca  for  Sta^  II  Vehida 
Refueling  Control  Programs." 


their  Eacilities.  Virginia  has  adopted 
Stage  II  measures  for  the  Northern 
Virginia  (Virginia  portion  of  the 
Washington  DC  MSA)  and  the 
Richmond  areas,  as  required  by  the  Act. 

Section  182(b)(3)(A)  of  the  Act 
specifies  that  Stage  II  controls  must 
apply  to  any  facility  that  dispenses  more 
than  10.000  gallons  of  gasoline  per 
month  or,  in  the  case  of  an  independent 
small  business  marketer  (ISBM),  any 
facility  that  dispenses  more  than  50,000 
gallons  of  gasoline  per  month.  The 
Commonwealth  has  adopted  a  general 
applicability  requirement  for  those 
gasoline  dispensing  facilities  having  an 
average  monthly  throughput  (as 
described  below)  of  over  lO.OOO  gallons 
per  month  and  those  independent  small 
business  marketers  dispensing  over 
50.000  gallons  per  month. 

In  accordance  with  EPA's 
Enforcement  Guidance  and  the  General 
Preamble  (57  FR  13514),  the 
Commonwealth  has  provided  that  the 
gallons  of  gasoline  dispensed  per  month 
will  be  the  "average  monthly 
throughput".  The  Commonwealth  has 
defined  this  term  in  §  120-04-3702  of 
Rule  4-37  as  the  volume  dispensed  per 
month  for  the  two  most  recent 
consecutive  calendar  years,  or  some 
other  two  year  period  that  is  more 
representative  of  normal  operations. 
Dowmtime  shall  not  be  included  when 
determining  average  monthly 
throughput.  The  board  of  the  DEQ  may 
allow  the  use  of  an  alternative  time 
period  for  calculation  of  average 
monthly  throughput  if  it  determines  that 
such  a  period  is  more  representative  of 
normal  operations  at  that  facility. 

The  Commonwealth  has  specified  that 
the  Stage  II  requirements  set  forth  in 
Rule  4-37  apply  to  all  gasoline 
dispensing  facilities  with  an  average 
monthly  throughput  of  over  10.000 
gallons  (and  ISBMs  with  average 
monthly  throughput  of  50.000  gallons  or 
more),  including  retail  outlets  and  fieet 
fueling  facilities.  Gasoline  dispensing 
devices  that  exclusively  refuel  marine  < 
vessels,  aircraft,  farm  equipment,  and 
emergency  vehicles  are  exempted  under 
Virginia's  Stage  II  regulation.  The 
Commonwealth  has  determined  that 
these  exempted  facilities  will  generally 
fall  below  the  applicability  threshold  of 
10,000  gallons  per  month.  Additionally, 
many  of  the  facilities  that  otherwise  fall 
within  these  exempted  categories  are 
ineligible  for  exemption  because  they  do 
not  exclusively  refuel  vehicles  within 
these  categories. 

Section  324(c)  of  the  Act  establishes 
a  statutory  definition  of  an  ISBM,  which 
is  fully  set  fordi  in  the  technical  support 
document  for  this  action.  The 
Commonwealth  has  adopted  the 
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statutory  definition  of  an  ISBM  in 
§  120-04-3702  of  its  regulations.  For 
clarity  on  the  definition  of  an  ISBM,  the 
public  may  refer  to  the  technical 
support  document  for  this  action  or  the 
Clean  Air  Act. 

n.  Implementation  of  Stage  II 

Virginia  adopted  its  regulations  on 
Octolwr  5, 1992,  and  submitted  them  to 
EPA  as  a  SIP  revision  on  November  5, 
1992.  The  Act  specifies  the  times  by 
which  certain  facilities  must  comply 
with  a  State's  Stage  D  regulation, 
calculated  from  the  time  of  State 
adoption  of  the  regulation.  For  facilities 
that  are  not  owned  or  operated  by  an 
ISBM,  the  statutory  deadlines  are:  (1)  6 
months  from  the  time  of  State  adoption 
(i.e.  April  5. 1993  for  Virginia)  of  the 
regulation  for  facilities  for  which 
construction  began  after  November  15, 
1990,  (2)  1  year  from  the  time  of  State 
adoption  of  the  regulation  (i.e.  October 

5. 1993  for  Virginia)  for  facilities  that 
dispense  over  100,000  gallons  of 
gasoline  per  month;  and  (3)  2  years  from 
the  time  of  State  adoption  (i.e.  October 

5. 1994  for  Virginia)  for  all  other 
facilities. 

The  Commonwealth's  regulation 
provides  that  subject  facilities  must 
install  and  operate  Stage  II:  (1)  Upon 
start-up,  for  facilities  that  began 
construction  after  January  1,  1993;  (2)  by 
May  15, 1993,  for  existing  facilities  that 
began  construction  after  November  15. 
1990  and  before  January  1,  1993;  (3)  by 
November  15.  1993,  for  existing 
facilities  that  began  construction  before 
November  15, 1990  and  have  an  average 
monthly  throughput  of  over  100,000 
gallons  per  month;  and  (4)  by  November 
15,  1994.  for  all  other  subject  existing 
facilities  which  began  actual 
construction  before  November  15,  1990. 

Section  182(b)(3)  of  the  Act  provides 
that  a  State's  timetable  for 
implementation  must  begin  with  the 
date  of  adoption  of  the  Stage  11  rules, 
and  then  defines  adoption  to  mean  the 
date  the  State  adopts  the  requirements 
for  installation  and  operation  of  Stage  II 
equipment.  Although  Virginia  adopted 
its  Stage  II  regulations  on  October  5, 
1992.  EPA  believes  that  it  can  approve 
Virginia's  treatment  of  the  adoption  date 
as  being  November  15. 1992  under  the 
limited  circumstances  presented  in  this 
submittal,  as  explained  below. 

EPA  is  proposing  to  approve 
Virginia's  implementation  schedule 
which  began  on  No\^mber  15. 1992  for 
several  reasons.  FirB  EPA  recognizes 
that  the  date  by  wBrch  the 
Commonwealth  was  required  to  adopt 
Stage  II  regulations  matches  the  date  by 
which  the  Commonwealth  was  required 
to  submit  the  regulations  to  EPA.  "Thus, 


Virginia  could  have  waited  to  adopt  the 
Stage  n  regulations  on  November  15, 
1992  and  still  have  met  the  required 
submittal  date.  Second,  the 
implementation  date  established  by  the 
Commonwealth.  November  15, 1992, 
began  shortly  after  the  adoption  date  of 
the  regulation.  Third,  the 
Commonwealth  would  have  a  limited 
ability  to  remedy  this  deficiency.  If 
Virginia  chose  to  withdraw  it  SIP 
revision  and  readopt  this  Stage  11 
requirement,  the  time  table  could  be 
based  upon  a  date  that  is  later  than 
November  15.  1992.  Finally.  EPA 
believes  the  Virginia  rule  otherwise 
fulfills  the  Stage  II  requirements  and 
will  provide  substantial  air  quality 
benefits  to  the  regulated  areas. 
Therefore.  EPA  believes  it  is  in  the 
public  interest  to  approve  and  make 
federally  enforceable  Virginia's  Stage  II 
regulation  at  the  earliest  time  feasible. 

///.  Additional  Program  Requirements 

Consistent  with  EPA's  guidance,  the 
Commonwealth  requires  that  Stage  11 
systems  be  tested  and  certified  to  meet 
a  95  percent  emission  reduction 
efficiency  by  using  a  system  certified  by 
the  California  Air  Resources  Board. 
Additionally.  Virginia  requires  that 
Stage  II  systems  employed  to  comply 
with  this  program  utilize  coaxial  vapor 
recovery  hose  check  valves  that  do  not 
impede  the  performance  of  Stage  n 
functional  tests.  The  Commonwealth 
requires  subject  facilities  to  verify 
proper  installation  and  function  of  Stage 
n  equipment  through  use  of  a  liquid 
blockage  test,  a  vapor  space  tie  test  and 
a  pressure  decay/leak  test  prior  to 
system  operation.  Additionally,  every 
five  years,  or  upon  major  modification 
of  a  facility  (i.e.  75  percent  or  more 
equipment  change),  or  if  requested  after 
an  inspection  by  the  Commonwealth 
that  shows  evidence  of  a  system 
malfunction,  the  source  must  conduct  a 
liquid  blockage  test  and  a  pressure 
decay/leak  test. 

With  respect  to  recordkeeping,  the 
Commonwealth  has  adopted  those  items 
recommended  in  EPA's  guidance  and 
specifies  that  sources  subject  to  Stage  II 
must  make  the  following  documents 
available  upon  request:  (1)  A  license  or 
permit  to  install  and  operate  a  Stage  II 
system;  (2)  results  of  verification  tests; 
(3)  equipment  maintenance  and 
compliance  file  logs  indicating 
compliance  with  manufacturer's 
specifications  and  requirements;  and  (4) 
training  certification  files.  In  addition, 
Virginia  requires  facilities  that  are  not 
subject  to  Stage  II  to  maintain  files 
containing  the  gasoline  throughput  of 
the  facility  and  make  them  available 
upon  request  by  the  DEQ. 


Virginia  has  indicated  that  it  plans  to 
conduct  a  compliance  insf)ection  for 
each  subject  facility  at  least  one  time  per 
year  with  foUow-up  inspections  at 
noncomplying  facilities.  These 
insi>ections  will  include  both  visual  and 
functional  equipment  inspections.  For  a 
detailed  listing  of  the  tests  to  be 
conducted  at  the  annual  inspections,  see 
the  technical  support  document  for  this 
action.  The  Commonwealth  has 
authority  to  enforce  violations  of  the 
Stage  n  requirements,  as  set  forth  in 
Rule  4-37  and  Virginia's  i>olicies  and 
procedures  document  entitled. 
"Procedures  for  Implementation  of 
Regulations  Covering  Stage  n  Vapor 
Recovery  Systems  for  Gasoline 
Dispensing  Facilities"  (AQP-9).  This 
enforcement  authority  is  found  in 
§10.1-1307.3  ofthe  Code  of  Virginia. 
For  further  information  on  Virginia's 
enforcement  authority  and  penahy 
limits  for  this  program,  please  refer  to 
the  technical  support  document  for  this 
action. 

IV.  Regulatory  Changes  Affecting  Other 
Petroleum  Storage  and  Transfer 
Operations 

On  October  5. 1992.  Virginia's  State 
Air  Pollution  Control  Board  adopted  an 
amended  version  of  its  regulations 
entitled  "Regulations  for  the  Control 
and  Abatement  of  Air  Pollution";  VR 
120-01.  Rule  4  37,  §§  120-04-3701  to 
120-04-3715  (effective  date — January  1, 
1993).  Virginia  submitted  this  revised 
rule  to  EPA  on  November  5.  1992  for  the 
purposes  of  satisfying  the  Stage  11 
requirements  set  forth  in  the  Act. 
However,  Virginia's  Rule  4-37 
consolidates  Stage  II  vapor  recovery 
requirements  for  gasoline  dispensing 
facilities  with  existing  regulations  that 
establish  Reasonably  Available  Control 
Technology  (RACT)  related  to 
petroleum  liquid  storage  and  transfer 
categories,  including:  Stage  I  vapor 
recovery,  floating  and  fixed  roof 
petroleum  storage  tanks,  and  gasoline 
bulk  plants. 

Several  changes  made  to  Rule  4-37 
for  the  purposes  of  incorporating  Stage 
II  requirements  directly  affect  the  other 
petroleum  transfer  and  storage 
requirements  covered  by  Rule  4-37. 
Section  120-04-3701(0)  of  Rule  4-37 
places,  for  the  first  time,  the  burden  of 
proof  for  eligibility  for  exemption  from 
any  portion  of  the  rule  on  the  owner. 
Facilities  seeking  compliance 
exemptions  (based  upon  throughput 
thresholds)  for  any  petroleum  storage 
and  transfer  operation  covered  by  Rule 
4-37  are  now  required  to  retain  records 
to  prove  their  exempt  status. 

Section  12O-O4-3703(D)(3)  of  Rule  4- 
37  has  been  revised  to  change  the 
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applicability  requirement  for  vapor 
recovery  ctnitrols  at  gasoline  loading 
bulk  plants.  The  applicability 
exemption  for  facilities  with  average 
daily  throughput  of  less  than  4,000 
gallons  is  now  based  upon  a  thirty  day 
rolling  average,  instead  of  total  average 
throughput.  Average  daily  throughput 
must  now  be  calculated  for  the  two  most 
recent  years,  for  which  time  if  this  value 
exceeds  4,000  gallons  per  day.  the 
facility  is  subject  to  the  vapor  recovery 
requirements  for  bulk  plants. 

V.  Regulatory  Changes  Affecting  VOC 
Control  Areas 

The  Commonwealth  has  revised 
Appendix  P  of  Rule  4-37  to  separately 
list  nitrogen  oxides  (NOx)  emissions 
control  areas,  in  addition  to  listing  VOC 
emissions  control  areas.  The  list  of  VOC 
emissions  control  areas  submitted  in 
this  November  5. 1992  revision  is 
unchanged  from  that  of  the  May  10. 
1991  SIP  revision  submitted  to  satisfy 
the  requirements  of  section  182(a)(2)(A) 
of  the  Act — otherwise  known  as  "RACT 
fix-ups".  Additionally,  a  list  of  NOx 
emission  control  areas  identical  to  the 
VOC  emission  control  areas  list  has 
been  added. 

Proposed  Action 

Because  EPA  believes  that  the  State 
has  adopted  a  Stage  II  regulation  in 
accordance  with  section  182(b)(3)  of  the 
Act,  as  interpreted  in  EPA's  guidance. 
EPA  is  proposing  to  approve  Title  120- 
01  of  the  Commonwealth  of  Virginia's 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution,  part  IV, 
Rule  4-37  (Petroleum  Liquid  Storage 
and  Transfer  Operations),  §§  120-04- 
3701  to  120-04-3715  and  Appendices  P 
and  S.  as  a  revision  to  the  Vii<ginia  State 
Implementation  Plan  (SIP)  for  ozone  as 
meeting  the  requirements  of  sections 
182(b)(3). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jtirisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  ne^  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (s.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  proposed  approval  action  for 
Stage  n  gasoline  vapwr  recovery  for 
Virginia  has  been  classified  as  a  Table 

2  action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19.  1989 
(54  FR  2214-2225).  On  January  6.  1989, 
the  Office  of  Management  and  Budget 
(0MB)  waived  Table  2  and  Table  3  SIP 
revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  2  years  (54  FR  2222).  The 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 

3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 

is  still  applicable  under  Executive  Order 
12866  which  superseded  Executive 
Order  12291  on  September  30. 1993. 

The  Administrator's  decision  to 
approve  or  disapprove  Virginia's  Stage 
II  gasoline  vapor  recovery-  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110{a)(2)(A}- 
(K).  110(a)(3).  and  part  D  of  the  Clean 
Air  Act.  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  of  Subfects  in  40  CFR  Part  52 

Air  pollution  control;  Hydrocarbons; 
Incorporation  by  reference; 
Intergovernmental  relations:  Nitrogen 
oxides;  Ozone;  Reporting  and 
recordkeeping  requirements;  Volatile 
Organic  Compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  November  5. 1993. 
Stanley  L.  Ladutwsld, 
Acting  Regional  Administrator. 
(FR  Doc.  94-2591  Filed  2-3-94;  8:45  am) 

BtLUNQ  CODE  UtO-M-P 


DEPARTMEKT  OF  TRANSPORTATION 
Federal  Highway  Adiiiinislratiofi 

49  CFR  Part  391 

[FHWA  Docket  Nos.  MC-93-25  and  MC-e3- 
30] 

RIN  2125-AD22 

Qualification  of  Drivers;  Hearing 
Deficiencies;  Waivers 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Extension  and  reopening  of 
comment  periods. 

summary:  The  FHWA  announces  the 
extension  of  the  time  during  which  it 
will  accept  comments  to  Docket  MC- 
93-30  and  the  reopening  of  Docket  MC- 
93-25.  Comments  to  Docket  MC-93-25. 
which  closed  on  January  14. 1994.  will 
be  accepted  until  April  5.  1994. 
Comments  to  Docket  MC-93-30  will  be 
accepted  until  April  15.  1994,  an 
extension  of  the  original  February  14, 
1994.  deadline. 

DATES:  Written,  signed  comments  must 
be  received  on  or  before  April  5, 1994, 
for  Docket  MC-93-25  and  on  or  before 
April  15.  1994.  for  Docket  MC-93-30. 
ADDRESSES;  Submit  all  comments  to  the 
Federal  Highway  Administration, 
Docket  MC-93-25  and/or  MC-93-3Q, 
Office  of  Chief  Counsel/HCC-10, 400 
Seventh  Street,  SW.,  room  4232, 
Washington,  DC  20590.  Comments  may 
be  examined  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  Persons  desiring  notification 
of  receipt  of  comments  must  include  a 
self-addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FHWA  has  established  a  special 
telephone  number.  1-600-832-5660.  for 
inquiries  about  this  notice,  the  hearing 
deficiencies  advance  notice  of  propx)sed 
rulemaking  (ANPRM).  and  the  hearing 
deficiencies  study.  The  TDD  number  is 
1-800-699-7828.  Messages  may  be  left 
on  both  telephone  numbers  24  hours  a 
day. 

SUPPLEMENTARY  MFORMATtON:  On 
December  15. 1993.  the  FHWA 
published  an  ANPRM  (Docket  MC-93- 
30)  that  requested  comments  on 
whether  there  is  a  need  to  amend  the 
Agency's  driver  qualification 
requirements  relating  to  hearing.  58  FR 
65634.  The  current  Federal  hearing 
standard  is  at  49  CFR  391.4l(b){l  1).  The 
FHWA  believes  that  a  review  of  the 
hearing  standard  is  necessary  to  assess 
its  continued  relevance  and  the  effect 
advances  in  medical  science  and 
technology  may  have  on  it.  Such 
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advances  may  lead  to  amending  the 
current  standard. 

The  FHWA  simultaneously  published 
a  notice  of  its  intent  to  initiate  a  study 
examining  the  relationship  between 
hearing  deficiencies  and  safe  operation 
of  commercial  motor  vehicles,  and 
sought  comments  on  that  notice  (Docket 
MC-93-25).  58  FR  65638. 

The  public  was  notified  that  the 
FHWA  would  accept  comments  on  both 
notices  for  the  j)eriods  listed  above. 

Advocates  for  Highway  and  Auto 
Safety  (AHAS),  an  organization  with  an 
expressed  interest  in  highway  safety 
issues,  subsequently  requested  that  the 
FHWA  extend  each  comment  period  by 
60  days.  The  AHAS  stated  it  needed 
additional  time  to  gather  information 
about  the  history  of  the  hearing  standard 
and  the  effect  that  hearing  deficiencies 
may  have  on  safety. 

The  FHWA  is  mindful  of  the  need  for 
all  interested  parties  to  have  enough 
time  to  prepare  thoughtful  comments. 
The  FHWA  therefore  is  extending  the 
deadline  for  comments  to  Docket  MC- 
93-30  an  additional  60  days  and  is 
reopening  Docket  MC-93-25  for  60 
days.  As  indicated  in  the  Rulemaking 
Analyses  and  Notices  section  of  the 
ANPRM.  all  comments  received  before 
the  close  of  business  on  the  comment 
closing  dates  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  dockets  at  the  above 
address.  Comments  received  after  the 
closing  dates  will  be  filed  in  the  dockets 
and  will  be  considered  to  the  extent 
practicable.  In  addition  to  late 
comments,  the  FHWA  will  continue  to 
file  relevant  information  in  the  dockets 
as  it  becomes  available  after  the 
comment  closing  dates,  and  interested 
persons  should  continue  to  examine  the 
dockets  for  new  material.  ■* 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C. 
3102.  and  49  CFR  1.48. 

Issued  on:  January  28, 1994. 
Rodney  E.  SUter, 
Federal  Highway  Administrator. 
IFR  Doc  94-2586  Filed  2-3-94;  8:45  ami 
BILUNC  CODE  4t10-22-P 


DEPARTMENT  OF  THE  INTEmOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101&-AC32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Ertdangered 
Status  for  the  Callippe  Sihrerspot 
Butterfly,  Behren's  Silverspot 
Butterfly,  and  the  Alameda  Whipsnaite 
From  Nortttem  and  Central  Caiifomia 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  the  callippe  silverspot 
butterfly  [Speyeria  callippe  callippe), 
Behren's  silverspot  butterfly  [Speyeria 
zerene  behrensii),  and  the  Alameda 
whipsnake  [Masticopbis  lateralis 
euryxanthus)  as  endangered  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  three  species  are 
found  in  northern  and  central 
Caiifomia. 

These  animals  and  the  foodplants  of 
the  larval  butterflies  occur  on  private, 
county,  and  State  land,  and  are 
imperiled  by  one  or  more  of  the 
following:  overcollecting,  commercial 
and  residential  development, 
competition  from  alien  plants, 
inappropriate  levels  of  livestock  grazing, 
off-road  vehicle  use,  trampling  by  hikers 
and  livestock,  and  perhaps  stochastic 
(i.e.,  random)  extinction  by  virtue  of  the 
small,  isolated  nature  of  the  remaining 
populations.  This  prof>osal,  if  made 
final,  would  implement  protection 
provided  by  the  Act  for  these  animals. 
Critical  habitat  is  not  being  proposed. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  5, 
1994.  Public  hearing  requests  must  be 
received  by  March  21, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Sacramento 
Field  Office,  U.S.  Fish  and  Wildlife 
Service.  2800  Cottage  Way,  room  E- 
1823,  Sacramento.  Caiifomia  95825. 
Comments  and  materials  received  will 
be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Nagano  at  the  above  address  or  by 
telephone  (916/978-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  caHippe  silverspot  butterfly 
[Speyeria  callippe  callippe]  is  a  member 
of  the  Nymphalidae  family.  The  animal 


was  described  by  J.A.  Boisduval  (1852) 
from  specimens  collected  during  the 
month  of  June  by  Pierre  Lorquin  in  San 
Francisco,  Caiifomia  (doe  Passos  and 
Grey  1947).  Arnold  (1983,  1985) 
conducted  taxonomic  studies  on  the 
subspecies  of  Speyeria  callippe  using 
wing  characters.  His  investigation 
concluded  that  the  species  consisted  of 
3  subspecies  rather  than  the  widely 
recognized  and  accepted  16  subspecies. 
Based  on  his  study,  the  range  of 
Speyeria  callippe  callippe  would  extend 
from  Oregon  to  southern  Caiifomia  and 
east  into  the  Great  Basin  (Arnold  1985). 
A  comprehensive  analysis  of  this 
species  found  that  the  original 
classification  remains  more  appropriate 
and  that  subspecies  callippe  is  restricted 
to  the  northem  San  Francisco  Bay 
region  (Hammond  1986,  Murphy 
undated).  Hammond  determined  that 
the  analysis  by  Arnold  used  invalid 
morphological  characteristics.  The 
Service  recognizes  the  conclusions  of 
Hammond  (1986)  and  the  distribution  of 
the  callippe  silverspot  butterfly  as 
described  by  Sterling  Mattoon  (Sterling 
Mattoon.  amateur  lepidopterist,  in  litt., 
1991). 

The  callippe  silverspyot  butterfly  is  a 
medium-sized  butterfly  with  a  wingspan 
of  approximately  55  millimeters  (2.17 
inches).  The  upper  wings  are  brown 
with  extensive  black  spots  and  lines, 
and  the  basal  areas  are  extremely 
melanic  (dark-colored).  The  undfersides 
are  brown,  orange-brown,  and  tan  with 
black  lines  and  distinctive  black  and 
bright  silver  spots.  The  basal  areas  of  the 
wings  and  body  are  densely  pubescent 
(hairy).  The  discal  area  on  the  upper 
wings  of  the  callippe  silverspot  butterfly 
is  darker  and  more  extensively  yellow 
on  the  hindwings  than  the  related 
Lilian's  silverspot  butterfly  [Speyeria 
callippe  liliana).  The  callippe  silverspot 
butterfly  is  larger  and  has  a  darker 
ground  color  with  more  melanic  areas 
on  the  basal  areas  of  the  wings  than 
Comstock's  silverspot  butterfly 
[Speyvria  callippe  comstocki). 

The  callippe  silverspot  butterfly  is 
found  in  native  grassland  and  adjacent 
habitats  (Steiner  1990;  Mattoon,  in  litt., 
1991;  Thomas  Reid  Associates  1982). 
The  females  lay  their  eggs  on  the  dry 
remains  of  the  larval  foodplant,  )ohnny 
jump-up  [Viola  pedunculata),  or  on  the 
surrounding  debris  (Arnold  1981, 
Thomas  Reid  Associates  1982).  Upon 
hatching  after  about  a  week,  the  lar\'ae 
eat  their  egg  shells.  The  caterpillars 
wander  a  short  distance  and  spin  a  silk 
pad  upon  which  they  spend  the  summer 
and  winter.  The  larvae  are  dark -colored 
with  many  branching  sharp  spines  on 
the  back.  Upon  termination  of  diapause 
in  the  spring,  the  caterpillars 
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immediately  seek  out  the  foodplant.  In 
May,  after  having  gone  through  Hve 
instars  (i.e.,  skin  sheddings),  the  larvae 
form  pupa  within  a  chamber  of  leaves 
that  they  have  drawn  together  with  silk. 
The  adults  emerge  in  about  2  weeks  and 
live  for  approximately  3  weeks. 
Depending  upon  environmental  . 
conditions,  the  flight  period  of  this 
single-brooded  butterfly  ranges  from 
mid-May  to  late  July.  The  adults  exhibit 
hilltopping  behavior,  a  phenomenon  in 
which  males  and  females  seek  a 
topographic  summit  to  mate  (Shields 
1967). 

The  callippe  silverspot  butterfly  was 
known  historically  to  occur  in  seven 
populations  in  the  San  Francisco  Bay 
region.  This  animal  does  not  occur 
north  of  the  Golden  Gate  or  Carquinez 
Straits  (Mattoon,  in  litt..  1991;  Paul 
Opler.  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.,  1992).  The  historic  range 
of  the  callipp>e  silverspot  butterfly 
includes  the  inner  coast  range  on  the 
eastern  shore  of  San  Francisco  Bay  from 
northwestern  Contra  Costa  County  south 
to  the  Castro  Valley  area  in  Alameda 
Coimty.  On  the  west  side  of  the  Bay,  it 
ranged  from  San  Francisco  south  to  the 
vicinity  of  La  Honda  in  San  Mateo 
County.  Five  colonies,  including  the  one 
located  at  Twin  Peaks  in  San  Francisco, 
were  extirpated.  The  remaining  colonies 
exist  on  mostly  privately  owned  land, 
but  also  on  city,  county,  and  State 
owned  land.  Currently,  extant  colonies 
are  known  only  from  San  Bruno 
Mountain  in  San  Mateo  County  and  a 
city  park  (Mattoon,  in  litt..  1991). 

Betiren's  silverspot  butterfly  [Speyeria 
zerene  behrensii)  is  a  member  of  the 
Nymphalidae  family.  William  H. 
Edwards  described  this  taxon  in  1869 
based  on  an  adult  male  collected  by  an 
unknown  lepidopterist  in  Mendocino, 
California  (dos  Passos  and  Grey  1947, 
Edwards  1869).  It  is  a  medium-sized 
butterfly  with  a  wingspan  of 
approximately  55  millimeters  (2.17 
inches).  The  upper  surfaces  are  golden 
brown  with  numerous  black  spots  and 
lines.  The  undersides  are  brown, 
orange-brown,  and  tan  with  black  lines 
and  distinctive  silver  and  black  spots. 
The  basal  areas  of  the  wings  and  body 
are  densely  pubescent. 

Behren's  silverspot  butterfly  is  similar 
in  appearance  to  two  other  subspecies  of 
Speyeria  zerene  (Hammond  1980.  Howe 
1975.  McCorkle  and  Hammond  1988). 
The  threatened  Oregon  silverspot 
butterfly  (Speyeria  zerene  hippolyto] 
has  lighter  basal  suffusion  on  the  upper 
sides  of  the  wings  than  Behren's 
silverspot  butterfly.  Another  related 
taxon,  the  endangered  Myrtle's 
silverspot  butterfly  {Speyeria  zerene 
myrtleae],  is  larger  in  size  and  also 


lighter  in  color  than  Speyeria  zerene 
behrensii. 

Behren's  silverspot  butterfly  inhabits 
coastal  terrace  prairie  habitat.  The  life 
history  of  Behren's  silverspot  butterfly 
is  similar  to  the  calUppe  silverspot 
butterfly.  The  females  lay  their  eggs  in 
the  debris  and  dried  stems  of  the  larval 
foodplant,  violet  (Viola  adunca) 
(McCorkle  1980,  McCorkle  and 
Hammond  1988).  Upon  hatching,  the 
caterpillars  wander  a  short  distance  and 
spin  a  silk  pad  upon  which  they  pass 
the  fall  and  winter.  The  larvae  are  dark- 
colored  with  many  branching  sharp 
spines  on  the  back.  The  caterpillars 
immediately  seek  out  the  foodplant 
upon  termination  of  diapause  in  the 
spring.  Each  larva  then  forms  a  pupa 
within  a  chamber  of  leaves  that  they 
have  drawn  together  with  silk.  The 
adults  emerge  in  about  2  weeks  and  live 
for  approximately  3  weeks.  Depending 
upon  environmental  conditions,  the 
flight  period  of  this  single  brooded 
butterfly  ranges  from  July  to  August. 
Adult  males  patrol  open  areas  in  search 
of  newly  emerged  females. 

The  historic  range  of  Behren's 
silverspot  butterfly  extends  from  the 
mouth  of  the  Russian  River  in  Sonoma 
County  northward  along  the  immediate 
coast  to  southern  Mendocino  County  in 
the  vicinity  of  Point  Arena  (Mattoon,  in 
litt.,  1989).  The  six  historic  populations 
were  known  to  occur  in  coastal  terrace 
prairie  and  adjacent  habitats.  The  single 
extant  population,  which  was  recently 
discovercKl,  occurs  on  privately  owned 
land  near  Point  Arena  in  Mendocino 
County. 

The  Alameda  whipsnake  (Masticophis 
lateralis  euryxanthus)  is  a  member  of 
the  Colubridae  family  (Morey  and 
Bioassay  1988).  It  was  described  by 
WiUiam  Reimer  (1954)  from  a  specimen 
collected  in  Berkeley  Hills,  Alameda 
County,  California.  "The  common  name 
"Alameda  whipsnake"  is  utilized  in  this 
proposed  rule  instead  of  "Alameda 
striped  racer"  that  was  used  in  the 
November  21, 1991,  Animal  Notice  of 
Review  (56  FR  58804).  "Whipsnake"  is 
a  widely  recognized  common  name  for 
other  members  of  the  genus  Masticophis 
(Stebbins  1985).  The  Alameda 
whipsnake  is  a  slender,  fast  moving 
diurnal  snake  with  a  narrow  neck  and 
a  relatively  broad  head  with  large  eyes. 
The  dorsal  surface  is  colored  sooty  black 
or  dark  brown  with  a  distinct  yellow- 
orange  stripe  down  each  side.  The 
anterior  portions  of  the  ventral  surface 
are  orange-rufous  colored,  the 
midsection  is  cream  colored,  and  the 
posterior  and  tail  are  pinkish.  The 
adults  reach  a  length  of  91  to  122 
centimeters  (3  to  4  feet).  This  subspecies 
is  distinguished  &t>m  the  more  common 


California  whipsnake  (M.  1.  lateralis)  by 
its  comparatively  wide  orange  stripes, 
which  run  laterally  down  each  side. 

The  Alameda  whipsnake  inhabits  the 
inner  coast  range  in  western  and  central 
Contra  Costa  and  Alameda  Counties 
(McGinnis  1992).  One  of  the  two  major 
populations  extends  from 
approximately  El  Sorbante  south  to 
about  Hayward.  The  second  is  found 
from  Clayton/Mount  Diablo  southeast  to 
the  Vasco  Road  area.  It  occurs  mostly  on 
privately  owned  land,  but  also  occurs 
on  State  and  county  land. 

The  Alameda  whipsnake  usually  is 
found  in  northern  coastal  scrub  or 
chaparral,  but  it  also  may  occur  in 
adjacent  habitats.  This  extremely  fast- 
moving,  lizard-eating  specialist  holds  its 
head  high  off  the  ground  in  a  cobra-like 
manner  to  peer  over  grass  or  rocks  at 
potential  prey.  The  Alameda  whipsnake 
has  been  found  to  exhibit  territorial 
behavior,  possessing  home  ranges 
varying  in  size  from  2  to  8.7  hectares 
(5.0  to  21.5  acres).  Some  animals  have 
been  recorded  to  have  moved  over  1 
mile  while  traversing  their  areas 
(McGinnis  1992).  The  life  history  of  the 
Alameda  whipsnake  is  not  well 
understood  (Goldberg  1975,  Hammerson 
1978). 

A  proposed  rule  to  list  the  callippe 
silverspot  butterfly  as  endangered  with 
critical  habitat  was  published  on  July  3, 
1978  (43  FR  28938).  The  critical  habitat 
portion  of  that  proposal  was  withdrawn 
by  the  Service  on  March  6, 1979  (44  FR 
12382),  because  of  procedural  and  other 
substantive  changes  in  the  Endangered 
Species  Act  by  the  1978  amendments. 
The  Service  again  published  a  proposed 
rule  to  designate  critical  habitat  for  the 
callippe  silverspot  butterfly  on  March 
28, 1980  (45  FR  20503).  The  proposed 
rule  to  list  the  callippe  silverspot 
butterfly  was  withdrawn  on  September 
30, 1980  (45  FR  64607),  because  the 
1978  Endangered  Species  Act 
amendments  required  that  the  final  rule 
for  the  species  be  completed  within  2 
years  after  the  date  of  publication 
proposing  to  list  it  as  endangered  or 
threatened. 

The  callippe  silverspot  butterfly  was 
listed  as  a  category  2  candidate  species 
in  the  May  22. 1984  (49  FR  21664).  and 
January  6. 1989  (54  FR  554).  Animal 
Notices  of  Review.  This  category 
includes  species  that  may  be 
appropriate  to  list  as  endangered  or 
threatened,  but  for  which  conclusive 
data  on  their  biological  vulnerability  is 
not  currently  available  to  support 
proposed  rules.  The  species  was  listed 
as  a  category  1  candidate  species  in  the 
November  21, 1991  (56  FR  58804), 
Animal  Notice  of  Review  because  of 
increased  threats  from  overcoUecting 
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(se«  Factor  B  in  the  "Summary  of 
Factors  Affecting  the  Species"  section). 
This  category  includes  taxa  for  which 
the  Service  has  on  file  enough 
substantial  information  on  biological 
vulnerability  and  threats  to  propose 
listing  them  as  endangered  or 
threatened. 

Ms.  Dee  Warenyda  petitioned  the 
Service  to  list  the  callippe  silverspot 
butterfly  as  an  endangered  species  in  a 
letter  dated  January  14, 1991,  which  was 
received  on  January  22, 1991.  The 
Service  completed  a  status  review  and 
determined  that  enough  information 
exists  to  propose  the  species  for  listing. 
This  proposal  constitutes  the  final 
finding  for  the  petitioned  action. 

On  March  20, 1975,  Behren's 
silverspot  butterfly  was  listed  as  1  of  42 
insects  whose  status  was  being  reviewed 
for  listing  as  either  endangered  or 
threatened  by  the  Service  (40  PR  12691). 
This  insect  was  listed  as  a  category  2 
species  in  the  May  22, 1984  (49  FR 
21664).  and  January  6. 1989  (54  FR  554). 
Animal  Notices  of  Review.  Dr.  E)ennis 
Murphy  of  Stanford  University 
petitioned  the  Service  to  list  Behren's 
silverspot  butterfly  as  an  endangered 
species  in  a  letter  dated  June  28, 1989. 
which  was  received  on  June  29. 1989. 
The  Service  determined  thaf  the  petition 
contained  substantial  information 
indicating  that  the  requested  action  may 
be  warranted  and  published  notice  of 
the  90-day  finding  on  November  1. 1990 
(55  FR  46080).  The  Service  did  not 
receive  any  new  information  in 
response  to  the  November  1. 1990. 
notice.  However,  the  species  was  listed 
as  a  category  1  species  in  the  November 
21. 1991  (56  FR  58804),  Animal  Notice 
of  Review  on  the  basis  of  significant 
increases  in  habitat  loss  and  threats 
occurring  throughout  its  range.  This 
proposal  constitutes  the  final  finding  for 
the  petitioned  action. 

Tne  Alameda  whipsnake  (as  the 
Alameda  striped  racer)  was  listed  as  a 
category  2  candidate  species  in  the 
September  18. 1985  (50  FR  37958). 
Vertebrate  Wildlife  Notice  of  Review.  In 
the  January  6. 1989  (54  FR  554),  Animal 
Notice  of  Review,  the  Service  again 
included  the  Alameda  whipsnake  as  a 
category  2  candidate  species  and 
solicited  additional  information  on  its 
status.  The  November  21. 1991  (56  FR 
58804).  Animal  Notice  of  Review 
included  the  Alameda  whipsnake  as  a 
category  1  candidate  species  on  the 
basis  of  significant  increases  in  habitat 
loss  and  threats  occurring  throughout  its 
range. 

This  proposal  to  list  the  callippe 
silverspot  butterfly.  Behren's  silverspot 
butterfly,  and  Alameda  whipsnake  is 
based  on  the  best  available  scientific 


and  commercial  information,  various 
scientific  papers  and  unpublished 
reports  available  to  the  Service,  and 
information  gathered  from  various 
scientists  speciahzing  in  these  taxa. 
especially  Mr.  Sterling  Mattoon  and  Mr. 
John  Steiner. 

Summary  of  Factors  Affiecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedxires  for  adding  species  to  the 
Federal  Lists.  Species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  callippe  silverspot  butterfly 
[Speyeria  callippe  callippe),  Brfiren's 
silverspot  butterfly  {Speyeria  zerene 
behrensii).  and  Alameda  whipsnake 
(Masticophis  lateralis  euryxanthus)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
The  primary  cause  of  the  declines  of  the 
callippe  silverspot  butterfly.  Behren's 
silverspot  butterfly,  and  Alameda 
whipsnake  is  the  loss  of  habitat  from 
human  activities.  These  species  are 
imperiled  by  the  current  and  potential 
future  destruction  and  alteration  of  their 
habitats  due  to  off-road  vehicle  use, 
trampling  by  hikers  and  equestrians, 
unsuitable  levels  of  livestock  grazing, 
and  invasive  exotic  vegetation.  The 
Alameda  whipsnake  and  Behren's 
silverspot  butterfly  also  are  imperiled  by 
residential  and  commercial 
development.  Off-road  vehicles  and 
human  or  horse  trampling  pose  threats 
to  the  colonies  of  the  two  butterfly 
sp>ecies  as  these  activities  could  crush . 
the  foodplants  of  the  larvae  or  the  adult 
nectar  sources. 

The  callippe  silverspot  butterfly  was 
once  more  widespread  in  the  San 
Francisco  Bay  lArea.  At  least  five 
populations  of  this  species  have  been 
eliminated  by  urban  development  and 
other  causes.  The  species  currently  is 
known  only  from  two  sites  in  San  Mateo 
and  Alameda  Counties.  One  of  the 
known  extant  populations  of  the 
callippe  silverspot  butterfly  is  located  in 
a  city  parL  This  colony  is  small  and 
may  be  imperiled  by  human-Induced 
and  natural  causes  (Mattoon.  in  litt., 
1991).  The  other  known  extant 
population  of  the  callippe  silverspot 
butterfly  is  found  on  San  Bruno 
Mountain  in  San  Mateo  County 
(Mattoon,  in  litL,  1991;  Thomas  Reid 
Associates  1982).  Although  the  majority 


of  the  natural  areas  on  San  Bruno 
Mountain  have  been  preserved  and  will 
remain  undeveloi>ed  in  perpetuity, 
collection  of  specimens  by  amateur 
lepidopterists  poses  a  threat,  as 
discussed  under  Factor  B. 

Behren's  silvers{X>t  butterfly  has  been 
extirpated  from  a  significant  portion  of 
its  former  range,  which  extended  from 
the  mouth  of  the  Russian  River  in 
Sonoma  County  north  to  southern 
Mendocino  County.  One  of  the  six 
known  historic  colonies  was  eliminated 
by  a  housing  development  (Mattoon,  in 
litt.,  1989).  No  specimens  have  been 
observed  at  the  other  historic  colonies 
since  1987.  Currently,  this  animal  is 
known  only  from  a  recently  discovered 
locality  northwest  of  the  town  of  Point 
Arena  in  Mendocino  County  (Sally 
DeBecker,  Pacific  Gas  and  Electric,  pers. 
coram.,  1990)i  The  site  is  subject  to 
grazing  by  livestock.  Although  no  plans 
have  been  proposed  for  the  site,  urban 
development  is  occurring  in  the  area. 
The  central  and  western  portions  of 
Alameda  and  Contra  Costa  Counties  are 
highly  urbanized.  Housing,  commercial, 
and  road  construction  have  greatly 
reduced  the  amount  of  suitable  habitat 
available  for  the  Alameda  whipsnake. 
McGinnis  (1992)Jisted  60  localities  for 
this  species;  25  of  them  are  considered 
to  represent  extant  populations.  A 
proposed  reservoir  northeast  of  Lake 
Chabot  in  Alameda  County  would  result 
in  the  elimination  of  suitable  habitat  at 
the  site  (McGiimis  1992).  Flooding  at 
the  proposed  Los  Vaqueros  Reservoir  in 
eastern  Contra  Costa  County  would  not 
impact  the  reptile;  however,  proposed 
quarrying  operations  for  the  production 
of  material  for  the  dam  and  the 
inducement  of  development  would 
result  in  habitat  destruction  (McGinnis 
1990. 1992).  Numerous  housing 
developments  currently  threaten  other 
populations.  Within  the  City  of 
Oakland,  6  residential  projects  have 
been  built  and  10  more  are  proposed  in 
Alameda  whipsnake  habitat  (Charles 
Bryant.  Oakland  Planning  Department. 
in  litt,  1992).  A  1.600-acre  site  that 
contains  suitable  habitat  for  the 
Alameda  whipsnake  in  the  City  of 
Clayton  is  under  review  to  determine 
potential  commercial  uses  (Randall 
Hatch,  Clayton  Planning  Department,  in 
litt,  1991).  McGinnis  (1992) 
documented  nine  other  colonies 
scattered  throughout  the  range  of  the 
snake  that  are  likely  to  be  adversely 
impacted  by  several  planned  residential 
developments. 

B.  OverutiUzation  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Both  the  callippe  silverspot 
butterfly  and  Behren's  silverspot 
butterfly  are  highly  prized  by  insect 
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collectors.  Although  there  are  no  studies 
of  the  impact  of  the  removal  of 
individuals  on  natural  populations  of 
either  of  the  butterfly  species,  studies  of 
another  endangered  nymphalid  butterfly 
(Gall  1984a.  1984b)  and  a  lycaenid 
butterfly  (Duffey  1968)  indicate  it  is 
hkely  that  the  callippe  and  Behren's 
silverspot  butterflies  could  be  adversely 
affected  due  to  their  isolated,  possibly 
small  populations.  The  Service  is  aware 
of  preserved  specimens  of  the  callippe 
silverspot  butterfly  that  have  been 
recently  collected  on  San  Bruno 
Mountain.  Some  of  these  specimens  are 
traded  for  other  butterfly  taxa  or  held  by 
the  collectors  in  anticipation  of  their 
greater  value  if  the  species  is  listed.  The 
Service  also  is  aware  of  reports  that 
Behren's  silverspot  butterfly  is  actively 
sought  after  by  amateur  lepidopterists. 

There  is  an  extensive  commercial 
trade  for  the  two  butterfly  species 
proposed  herein  for  Usting,  as  well  as 
other  imperiled  or  rare  butterflies  (Chris 
Nagano  and  John  Mendoza,  U.S.  Fish 
and  Wildlife  Service,  pers.  obs.,  1992). 
Collecting  from  small  colonies  or 
repeated  handling  and  marking 
(particularly  of  females  and  in  years  of 
low  abundance)  could  seriously  damage 
the  populations  through  loss  of 
individuals  and  genetic  variability  (Gall 
1984b.  Murphy  1988,  Singer  and 
WedlaJce  1981).  Collection  of  females 
dispersing  from  a  colony  also  can 
reduce  the  probability  that  new  colonies 
will  be  established.  Collectors  pose  a 
threat  because  they  may  deplete 
butterfly  colonies  below  the  thresholds 
of  survival  or  recovery  (Collins  and 
Morris  1985). 

The  Alameda  whipsnake  does  not 
appear  to  be  particularly  popular  among 
reptile  collectors;  however,  Federal 
listing  could  raise  the  value  of  the 
animals  within  reptilian  trade  markets 
and  increase  the  threat  of  unauthorized 
collection  above  current  levels  (Ken 
McCloud.  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1992).  Even 
limited  interest  in  the  species  among 
reptile  collectors  could  pose  a  serious 
threat  to  populations  that  contain  few 
individuals. 

C.  Disease  or  predation.  There  are  no 
indications  that  disease  or  predation 
pose  a  significant  threat  to  the  callippe 
silverspot  butterfly  or  Behren's 
silverspot  butterfly.  The  real  or  potential 
occurrence  of  disease  in  the  Alameda 
whipsnake  is  imknown. 

A  number  of  native  mammals  and 
birds  are  known  or  likely  to  be  predators 
of  the  Alameda  whipsnake,  including 
kingsnakes  {Lampropeltis  sp.),  raccoons 
{Procyon  lotor),  skunks  [Mephitis 
mephitis),  opossums  [Didelphis 
ntarsupialis),  foxes  [Vulpes  sp.),  and 


hawks  {Buteo  sp.).  The  introduction  of 
the  red  fox  [Vulpes  vulpes),  a  species 
not  native  to  this  region  of  the  State,  in 
the  19th  century  poses  an  additional 
threat  to  the  Alameda  whipsnake.  The 
snakes  seem  to  protect  themselves  both 
physically  and  behaviorally  from  this 
predator,  perhaps  due  to  their  adaptions 
to  native  predators,  and  the  snake 
populations  seem  to  withstand 
predation  from  these  animals.  However, 
in  situations  where  Alameda  whipsnake 
habitat  has  become  fragmented,  isolated, 
and  otherwise  degraded  by  human 
activities,  increased  predatory  pressure 
may  become  excessive,  especially  where 
alien  species,  such  as  rats  [Rattus  sp.), 
and  feral  and  domestic  cats  and  dogs  are 
introduced.  These  additional  threats 
become  particularly  acute  where  urban 
development  is  immediately  adjacent  to 
Alameda  whipsnake  habitat.  Although 
the  actual  impact  of  predation  under 
such  situations  has  not  been  studied, 
the  likelihood  for  serious  impact  exists. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  callippe 
silverspot  butterfly  and  Behren's 
silverspot  butterfly  are  not  specifically 
protected  under  any  Federal,  State  or 
local  law.  The  Cahfomia  Department  of 
Fish  and  Game  has  indicated  that  it  is 
unable  to  protect  insects  under  its 
current  regulations  (Pete  Bontadelli, 
Cahfomia  Department  of  Fish  and 
Game,  in  litt.,  1990).  Although  the  San 
Bruno  Mountain  Habitat  Conservation 
Plan  provides  protection  from  habitat 
destruction  caused  by  habitat  loss,  the 
unauthorized  collection  remains  an 
ongoing  threat  as  discussed  in  Factor  B. 

The  California  Environmental  Quality 
Act  and  California  Endangered  Species 
Act  are  the  primary  environmental 
legislation  passed  at  the  State  level  that 
potentially  benefits  the  conservation  of 
the  Alameda  whipsnake.  The  animal 
was  listed  as  a  threatened  species  by  the 
State  of  California  in  1971  (California 
Department  of  Fish  and  Game  1987). 
Although  these  State  laws  provide  a 
measure  of  protection  to  the  species  and 
have  resulted  in  the  formulation  of 
mitigation  measures  to  reduce  or  offset 
impacts  for  projects  proposed  in  certain 
Alameda  whipsnake  habitats,  these  laws 
are  not  adequate  to  protect  the  species 
in  all  cases.  Numerous  activities  do  not 
fall  under  the  purview  of  this 
legislation,  such  as  certain  projects 
proposed  by  the  Federal  government 
and  projects  falling  under  State 
statutory  exemptions.  Where  overriding 
social  and  economic  considerations  can 
be  demonstrated,  these  laws  allow 
project  proposals  to  go  forward,  even  in 
cases  where  the  continued  existence  of 
the  species  may  be  jeopardized  or  where 


adverse  impacts  are  not  mitigated  to  the 
point  of  insignificance. 

E.  Other  natural  or  man-made  factors 
affecting  their  continued  existence.  Use 
of  insecticides  could  be  a  threat  to  the 
two  butterfly  species.  Silverspot 
butterfly  larvae  are  extremely  sensitive 
to  pesticides  and  even  the  accumulation 
of  runoff  in  the  soil  after  spraying  has 
proven  lethal  to  the  larvae  of  members 
of  the  genus  Speyeria  (Mattoon  et  al. 
1971).  There  is  the  potential  that  species 
in  the  food  chain  of  the  snake  would  be 
impacted  as  well. 

High  levels  of  grazing  by  livestock 
may  pose  a  threat  to  the  extant 
populations  of  the  two  butterfly  species. 
Overgrazing  could  cause  trampling  and 
the  ingestion  of  the  larval  foodplants 
and  the  adult  nectar  sources.  Low  levels 
of  grazing  could  allow  other  plants  to 
outcompete  the  species  required  by  the 
callippe  and  Behren's  silverspot 
butterflies. 

Grazing  has  adversely  affected  the 
habitat  of  the  Alameda  whipsnake  in 
many  areas  east  of  the  coast  range 
(McGinnis  1992).  Livestock  grazing  that 
significantly  reduces  or  eliminates 
shrub  and  grass  cover  is  detrimental  to 
this  animal.  Most  snake  species, 
including  the  Alameda  whipsnake, 
avoid  open  barren  areas  because  of  the 
increased  danger  from  predators  and  the 
lack  of  prey  (McGirmis  1992). 
Overgrazing  has  eliminated  otherwise 
suitable  Alameda  whipsnake  habitat  in 
the  area  between  Black  Diamond  Mines 
Regional  Park  and  Marsh  Creek  Road  in 
Contra  Costa  County  and  along  the  west 
facing  slopes  of  the  Altamont  Pass 
region  between  Vasco  Road  and 
Altamont  Pass  Road  in  Alameda 
County. 

OfT-road  vehicles  and  human  or  horse 
foot  traffic  may  pose  a  threat  to  the 
colonies  of  the  two  butterfly  species. 
These  activities  could  result  in 
harassment,  injury,  or  death  of 
individuals  of  these  two  species  by 
trampling  or  crushing  the  eggs,  larvae, 
or  pupae. 

Adequate  levels  of  Viola  are  critical 
for  the  long-term  survival  of  populations 
of  the  two  butterfly  species  (Mattoon,  in 
litt.,  1989, 1991).  However,  California's 
native  grassland  and  coastal  prairie  have 
been  adversely  affected  by  the 
introduction  and  invasion  of  numerous 
non-native  piants  (Heady  1988,  Heady 
et  al.  1988).  Often  these  introduced  and 
alien  plants,  such  as  iceplant 
[Carprobrotus  sp.),  gum  trees 
[Eucalyptus  spp.),  and  French  broom 
[Ulex  europaeus),  outcompete  and 
largely  supplant  the  native  vegetation. 
Without  control  and  eradication 
programs,  the  introduced  and  alien  taxa 
will  continue  to  invade  and  eliminate 
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the  remaining  native  plant 
communities,  including  the  host  plants 
of  the  callippe  and  Behren's  silverspot 
butterflies.  Non-native  vegetative 
communities  also  may  eliminate  habitat 
for  the  Alameda  whipsnake. 

Periodic  fires  are  an  important  factor 
in  maintaining  the  grassland  and  coastal 
prairie  habitat  of  the  silverspot 
butterflies  (Hammond  and  McCorkle 
1984,  Orsak  1980).  Without  fire, 
succession  eUminates  the  foodplants  of 
the  larvae  of  the  callippe  and  Behren's 
silverspot  butterflies.  Periodic  "cool," 
fast-moving  fires  seem  important  for  the 
maintenance  of  the  habitat  of  the  two 
butterflies.  Without  fire,  dead  grass  and 
other  vegetation  from  previous  years 
may  not  decay  quickly  enough  and 
gradually  accumulate  to  form  a  thick 
layer  of  thatch  that  smothers  and 
crowds  out  the  violets.  The  larvae  of  the 
silverspot  butterflies  may  survive  fires 
that  move  rapidly  through  grassland 
habitats,  in  contrast  to  hotter,  slower- 
moving  brush  and  woodland  fires  that 
may  kill  them  (McCorkle  and  Hammond 
1988,  Orsak  1980).  Under  windy 
conditions,  grassland  fires  also  bum  in 
patches,  which  leave  "islands"  of 
unbumed  habitat  that  may  contain 
butterflies. 

In  small  populations,  the  breeding  of 
closely  related  individuals  can  cause 
genetic  problems,  particularly  the 
expression  of  deleterious  genes  (known 
as  inbreeding  depression).  Individuals 
and  populations  possessing  deleterious 
genetic  material  are  less  able  to  cope 
with  environmental  conditions  and 
adapt  to  environmental  changes,  even 
those  that  are  relatively  minor.  Further, 
small  populations  are  subject  to  the 
effects  of  genetic  drift  (the  loss  of 
random  genetic  variability).  This 
phenomenon  also  reduces  the  ability  of 
individuals  and  populations  to 
successfully  respond  to  environmental 
stresses.  Overall,  these  genetic  factors 
could  influence  the  survivability  of  the 
smaller,  genetically  isolated  populations 
of  each  of  the  three  species  that  are  the 
subject  of  this  proposed  rule. 

Tne  callippe  silverspot  butterfly, 
Behren's  silverspot  butterfly,  and  the 
Alameda  whipsnake  also  may  suffer 
from  associated  effects  of  habitat 
fragmentation.  Subdivision  of  land  into 
smaller  blocks  of  habitat  often  is  the 
result  of  human-related  activities,  such 
as  livestock  grazing,  road  construction, 
and  urban  development,  and  serves  to 
exacerbate  the  isolation  of  extant 
populations.  Most  of  the  populations  of 
the  three  species  proposed  for  fisting 
herein  are  isolated  from  other 
conspecific  populations.  Since 
recolonization  horn  neighboring 
populations  is  unlikely  or  impossible. 


this  isolation  could  have  negative 
dempgraphic  ejects,  such  as  low 
reproductive  success.  Also,  by  further 
reducing  population  size  and  genetic 
interchange  among  populations,  habitat 
fragmentation  increases  the  probability 
of  genetic  drift  and  inbreeding 
depression.  This  may  result  in  less 
vigorous  and  adaptable  populations  of 
the  three  species  proposed  for  listing. 

Due  to  the  existence  of  only  small  and 
firagmented  populations,  the  three 
species  proposed  for  listing  also  may  be 
vulnerable  to  random  fluctuations  or 
variations  (stochasticity),  such  as 
changes  in  annual  weather  patterns, 
availability  of  food,  and  other  natural  or 
human-induced  environmental  factors. 
For  example,  when  the  populations  of 
the  callippe  and  Behren's  silverspot 
butterflies  were  large,  the  effects  of  a 
drought  or  a  low  abundance  of 
foodplants  would  not  cause  the 
extinction  of  these  species.  However, 
given  the  current  population  status, 
events  such  as  drought  or  low  foodplant 
abundance  could  cause  their  extinction. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  regarding  past,  present,  and 
future  threats  faced  by  these  species  to 
propose  this  rule.  As  described  in  more 
detail  above  under  Factors  A,  B,  C,  D, 
and  E,  the  available  information 
indicates  that  the  callippe  silverspot 
butterfly,  Behren's  silverspot  butterfly, 
and  the  Alameda  whipsnake  should  be 
listed  pursuant  to  section  4  of  the  Act. 
The  limited  range  of  these  species 
makes  them  vulnerable  to 
overcollecting,  rapid  urbanization,  off- 
road  vehicle  use,  inappropriate  levels  of 
grazing,  and  loss  of  habitat  due  to 
invasive  exotic  vegetation.  Stochastic 
events,  which  commonly  affect  small 
isolated  populations,  also  may  result  in 
extirpation  of  some  populations  of  these 
species.  Ongoing  and  proposed 
development  projects  pose  an  imminent 
threat  to  Behren's  silverspot  butterfly 
and  the  Alameda  whipsnake  throughout 
their  ranges.  Extraordinary  increases  in 
human  populations  and  associated 
pressures  for  urban  development  have 
rendered  existing  mechanisms 
inadequate. 

Other  alternatives  to  this  action  were 
considered  but  not  preferred  because 
not  listing  these  species  at  all  or  listing 
them  as  threatened  would  not  provide 
adequate  protection  and  not  be  in 
keeping  with  the  purposes  of  the  Act. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  callippe  silverspot 
butterfly  (Speyeria  callippe  callippe), 
Behren's  silverspot  butterfly  (Speyeria 
zerene  behrensii),  and  Alameda 
whipsnake  [Masticophis  lateralis 
euryxantbus)  as  endangered.  For 


reasons  discussed  below,  the  Service  is 
not  proposing  to  designate  critical 
habitat  for  these  animal  species  at  this 
time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service 
finds  tbat  designation  of  critical  habitat 
is  not  prudent  at  this  time  for  the 
callippe  silverspot  butterfly,  Behren's 
silverspot  butterfly,  and  Alameda 
whipsnake.  The  Service's  regulations 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist;  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  discussed  under  "Summary  of 
Factors  Affecting  the  Species,"  the  three 
animals  and  their  habitats  are 
vulnerable  to  several  activities.  The 
Service  is  concerned  about  the  impacts 
of  the  illicit  commercial  trade  of  the 
Alameda  whipsnake,  callippe  silverspot 
butterfly,  and  Behren's  silverspot 
butterfly.  Unauthorized  collecting  is  an 
activity  that  can  be  difficult  to  control 
because  it  can  be  done  in  a  fairly 
discrete  manner.  The  precise 
pinpointing  of  localities  that  would 
result  from  publication  of  critical 
habitat  descriptions  and  maps  in  the 
Federal  Register  would  increase 
enforcement  problems  because  the 
species  proposed  herein  for  listing 
would  be  more  vulnerable  to  collecting, 
as  well  as  vandalism  to  their  habitat. 
The  potential  for  declines  due  to  the 
collection  of  these  species  is  so  great 
that  any  benefit  from  the  designation  of 
critical  habitat  is  outweighed  by  the  risk 
of  increased  taking.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  these  animals  is  not  prudent. 
Protection  of  the  habitat  of  these  species 
will  be  addressed  through  the  section  4 
recovery  process  and  through  the 
section  7  consultation  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
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in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  oat  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  prop>osed  or  listed  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
coojjeration  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  the  Service  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species.  If  a 
species  is  subsequently  listed,  section 
7(a)(2)  requires  Federal  agencies  to 
insure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeof)ardize  'he  continued  existence  of 
such  a  ipeLies  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

No  populations  of  the  callippe 
silverspot  butterfly,  Behren's  silverspot 
butterfly,  and  the  Alameda  whipsnaxe 
are  known  to  occur  on  property  owned 
by  the  Federal  government.  However, 
several  Federal  agencies  would  be 
affected  by  the  listing  of  these  animals. 
The  U.S.  E)epartment  of  Housing  and 
Urban  Development  (HUD)  may  insure 
housing  loans  in  areas  that  presently 
support  the  species  proposed  for  listing 
herein.  Therefore,  HUD  actions 
regarding  these  loans  would  be  subject 
to  review  by  the  Service  under  section 
7  of  the  Act.  The  U.S.  Bureau  of 
Reclamation  would  be  affected  by  the 
listing  of  th  pse  animals  as  this  is  the 
lead  agency  in  administering  the 
I>ermits  for  the  proposed  Los  Vaqueros 
Reservoir.  The  Army  Corps  of 
Engineers'  activities  or  issuances  of 
permits  subject  to  section  404  of  the 
Clean  Water  Act  would  be  subject  to  the 
Endangered  Species  Act  section  7 
requirements.  The  Department  of 
Transportation  (Federal  Highways 
Administration)  may  be  involved  with 
the  construction  and  maintenance  of 
roads  and  highways  in  areas  where 
some  or  all  of  these  species  may  be 
aiTected.  hence  this  agency  would  also 
be  subject  to  section  7  of  the 
Endangered  Species  Act.  Any  Federal 
actions  that  are  subject  to  environmental 


review  under  the  National 
Environmental  Policy  Act  may  be 
subject  to  the  requirements  of  section  7 
of  the  Act. 

In  1982,  a  habitat  conservation  plan 
(HCP)  was  completed  and  a  section 
10(a)  incidental  take  permit  was  issued 
to  the  cities  of  Brisbane,  Daly  City,  and 
South  San  Francisco  and  the  county  of 
San  Mateo  for  the  endangered  mission 
blue  butterfly  (Icaricia  icarioides 
missionensis),  San  Bruno  elfin  butterfly 
{Incisalia  mossii  bayensis),  and  San 
Francisco  garter  snake  [Thamnopbis 
sirtJralis  tetrataenia).  The  HCP,  entitled 
"San  Bruno  Mountain  Habitat 
Conservation  Plan"  (U.S.  Fish  and 
Wildlife  Service  permit  number  PRT  2- 
9818),  permanently  protects  about  1,115 
hectares  (2,752  acres)  of  natural  habitat 
at  this  site.  The  conference  report  on  the 
1982  amendments  to  the  Endangered 
Species  Act  of  1973  indicates  that 
Congress  intended  HCPs  to  encompass 
both  listed  and  unlisted  species, 
especially  unlisted  species  that  might 
later  be  protected.  Although  the  callippe 
silverspot  butterfly  was  not  included  in 
the  section  10(a)  permit,  the  San  Bruno 
Mountain  HCP  included  specific 
considerations  and  provisions  in  the 
event  it  did  become  listed  by  the 
Service.  Habitat  of  one  of  the  two 
known  extant  populations  of  the 
callipfra  silversp>ot  butterfly  is  protected 
under  this  HCP.  The  permit  allows  for 
the  loss  of  animals  and  habitat  through 
urban  development  containing 
approximately  8  percent  of  the  San 
Bruno  Mountain  population  of  the 
callipp>e  silverspot  butterfly.  Although 
habitat  is  protected,  the  Service  is  aware 
of  numerous  preserved  specimens  of  the 
callippe  silverspot  butterfly  that  have 
been  collected  recently  on  San  Bruno 
Mountain  on  lands  where  the  animal  is 
not  protected. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  species  set  forth  a  series  of 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (including 
harass,  harm,  pursue,  bunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or 
attempt  any  sudi  activity),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any  such 
species.  It  also  is  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wiidhfe  that  was  taken  illegally. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies. 


Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  animal  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientiBc  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  Further  information  regarding 
regulations  and  requirements  for 
permits  may  be  obtained  from  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  Permits  Branch, 
4401  North  Fairfax  Drive,  room  420C, 
Arlington.  Virginia  22203-3507 
(telephone  703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  effective  as  possible. 
Therefore  any  comments  or  suggestions 
from  the  public,  other  concerned 
government  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial,  trade,  or 
other  relevant  data  concerning  any 
threat  (or  the  lack  thereof)  to  the 
callippe  silverspot  butterfly,  Behren's 
silverspot  butterfly,  and  Alameda 
whipsnake; 

(2)  The  location  of  any  additional 
populations  of  the  callippe  silverspot 
butterfly,  Behren's  silverspot  butterfly, 
and  Alameda  whipsnake; 

(3)  Reasons  why  locations  of  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act; 

(4)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  callippe  silverspot  butterfly. 
Behren's  silverspot  butterfly,  and 
Alameda  whipsnake;  and 

(5)  Current  or  planned  activities  in  the 
subject  areas  that  may  impact  the 
callippe  silverspot  butterfly,  Behren's 
silverspot  butterfly,  and  Alameda 
whipsnake. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  the 
adoption  of  a  final  regulation  that  difl^ers 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal. 
The  Service  plans  to  conduct  a  public 
hearing,  and  the  dates  and  location  will 
be  announced  at  a  later  date.  Requests 
regarding  a  public  hearing  must  be 
received  within  45  days  of  the  date  of 
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the  proposal.  Such  requests  must  be 
made  in  writing  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  cormection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  PR  49244). 
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List  of  Subjects  in  30  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 
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2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Reptiles  and  Insects,  to  the 


List  of  Endangered  and  Threatened 
Wildlife  to  read  as  follows: 


S  17.11    Endangered  and  threatened 
wildUfa. 


(h)'** 


Species 


Common  name 


Sctentfic  name 


Historic  range 


Velebrate  popu- 
lation wt>ere  en- 
dangered or  ttveat- 
ened 


Status       When  listed 


CriticaJ  habi- 
tat 


Special 
rules 


REPTliES 

Whipsnahe  (- 
striped  racer),  Al- 
ameda. 

Insects 


Masticaptus  lateralis    USA  (CA) 
euryxanthus. 


Entire 


Butterfly,  Behren's       Speyetia  zerene 


U.SJV.  (CA)  NA 


sitverspoL 

Butterfly,  cal'  ppe 
sitverspot 


behrensiL 


Speyeria  caUippe         U.S.A.  (CA) 
calUppe. 


NA 


E 
E 


NA 


NA 


NA 


NA 


NA 


NA 


Dated:  January  31. 1994. 
MoUkr  H.  Beattie, 

Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  94-2548  Filed  2-3-94;  8:45  ami 

BILUNQ  COOC  4^0-66-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 
P.O.  013194A] 

Summer  Flounder  Fishery 

AGENCY:  Nr' '  inal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  a  fishery 

management  plan  amendment  and 

request  for  comments. 

SUMMARY:  NMFS  isi5U€S  this  notice  that 
the  Mid-Atlantic  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP)  for  review  by 
the  Secretary  of  (Commerce  (Secretary) 
and  is  requesting  comments  from  the 
public. 

DATES:  Written  comments  on 
Amendment  6  must  be  received  on  or 
before  March  31, 1994. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Richard  B.  Roe,  Regional 
Director,  N  Monal  Marine  Fisheries 
Service,  Noitheast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  M.A 


01930-3799.  Mark  the  outside  of  the 
envelope  "Comments  on  Summer 
Flounder  Plan". 

Copies  of  the  amendment  are 
available  from  David  R.  Keifer, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115.  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Resource  Policy  Analyst, 
508-281-9104. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C  1801  et  seq.) 
(Magnuson  Act)  requires  that  each 
regional  fishery  management  council 
submit  any  fishery  management  plan  or 
plan  amendment  it  prepares  to  the 
Secretary  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  receiving  the  plan  or 
amendment,  must  inunediately  publish 
a  notice  that  it  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  the  public  comments  in 
determining  whether  to  approve, 
disapprove,  or  partially  disapprove  the 
FMP  amendment. 

Current  regulations  prohibit  otter 
trawl  vessels  retaining  100  pounds  or 
more  of  summer  flounder  between  May 
1  and  October  31.  or  200  pounds  or 
more  of  summer  flounder  between 
November  1  and  April  30.  and  having 
any  net,  or  any  piece  of  net  not  meeting 
the  minimum  mesh  size  requirements 
on  board.  Amendment  6  would  allow 
nets  not  meeting  the  minimum  mesh 
size  to  be  on  board  a  vessel  even  if  the 
above  thresholds  are  exceeded. 


provided  the  nets  are  appropriately 
stowed.  Once  the  threshold  amounts  of 
summer  flounder  are  retained,  nets  that 
do  not  meet  the  minimum  mesh  size 
requirements  could  not  be  used  for  the 
remainder  of  the  fishing  trip. 

The  proposed  amendment  would  also 
modify  the  schedule  for  establishing  the 
aimual  management  measures  for  the 
recreational  fishery  for  siunmer 
flounder.  The  regulations  setting  the 
recreational  possession  limit  would  be 
revised  to  allow  the  measure  to  be  set 
later  in  the  year  to  provide  an 
opportunity  to  review  data  from  the 
previous  year.  The  timing  provisions 
would  be  revised  to  require  the  Regional 
Director  to  publish  the  proposed 
commercial  quota  and  other  measures 
by  October  15  and  the  proposed 
recreational  measures  by  February  15  of 
the  year  for  which  the  specifications  are 
being  proposed. 

Amendment  6  would  also  clarify  the 
language  prohibiting  twisted  mesh, 
authorize  an  experimental  fishery  under 
certain  conditions,  and  make  the 
definition  of  a  fish  box  consistent  with 
that  in  the  Fishery  Management  Plan  for 
the  Northeast  Multispecies  Fishery. 

Regulations  proposed  by  the  Council 
and  based  on  this  amendment  are 
scheduled  to  be  published  within  15 
days. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  January  31. 1994. 
Davis  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-2502  Filed  1-31-94;  4:31  pm) 
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Notices 


Federal  Register 
Vol.  59,  No.  24 
Friday,  February  4,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetngs.  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitKX^  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documerrts  appeanng  in  this 
sectxxt 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

pocket  No.  9O-108-6] 

Medfly  Cooperative  Eradication 
Program;  Record  of  Decision  Based  on 
the  Final  Environmental  Impact 
Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
of  the  Animal  and  Plant  Health 
Inspection  Service's  record  of  decision 
for  the  Medfly  Cooperative  Eradication 
Program  final  environmental  impact 
statement. 

ADDRESSES:  Copies  of  the  record  of 
decision  and  the  Hnal  environmental 
impact  statement  on  which  the  record  of 
decision  is  based  are  available  for 
review  between  8  a.m.  and  4;30  p.m., 
Monday  through  Friday,  except 
hohdays,  at  the  following  locations: 

APHIS  Reading  Room,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  IX:  20250; 

USDA-APmS  Library,  room  G180. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782; 

•  USDA-APHIS-PPQ.  9580  Micron 
Avenue.  Suite  I,  Sacramento,  CA  95827; 

•  USDA-APHIS-PPQ,  3505  Boca 
Chica  Boulevard,  Suite  360. 
Brownsville,  TX  78521-4065; 

•  USDA-APHIS-PPQ,  3505  25th 
Avenue,  Building  1.  North,  Gulfport, 
MS  39501; 

•  USDA-APHIS-PPQ,  Blason  D.  1st 
floor,  505  South  Lenola  Road, 
Moorestown,  NJ  08057. 

Interested  persons  may  obtain  copies 
of  the  record  of  decision 'and  the  final 
environmental  impact  statement  by 
writing  to  any  of  the  addresses  listed 
above  with  an  asterisk  or  to  the  address 


listed  below  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harold  T.  Smith,  Branch  Chief, 
Environmental  Analysis  and 
Documentation,  BBEP,  APHIS,  USDA, 
room  543.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
(301)  436-6963. 

SUPPLEMENTARY  INFORMATION:  On  April 
9, 1993,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  published  in 
the  Federal  Register  (58  FR  18366, 
Docket  No.  90-108-3)  a  notice  advising 
the  public  that  APHIS  had  prepared  a 
draft  environmental  impact  statement 
(EIS)  for  the  Medfly  Cooperative 
Eradication  Program.  The  notice  also 
requested  comments  on  the  draft  EIS  to 
be  received  on  or  before  May  24,  1993. 
On  May  28, 1993,  we  published  a  notice 
reopening  the  comment  p>eriod  and 
extending  it  until  June  18, 1993  (58  FR 
31007,  Docket  No.  90-108-4).  By  close 
of  business  June  18, 1993,  we  had 
received  255  comments  on  the  draft  EIS. 
We  carefully  reviewed  and  considered 
all  of  the  comments,  and  revised  the 
draft  EIS  based  on  suggestions  and 
information  offered  in  the  comments. 

On  November  26, 1993,  we  published 
in  the  Federal  Register  (58  FR  62322, 
Docket  No.  9Q-10&-5)  a  notice  advising 
the  public  that  APHIS,  in  cooperation 
with  12  other  Federal  and  State 
organizations,  had  prepared  a  final  EIS 
for  the  Medfly  Cooperative  Eradication 
Program.  The  final  EIS  includes  a 
comprehensive  analysis  of  all  feasible 
methods  for  controlling  the 
Mediterranean  fruit  fly.  The  final  EIS 
was  made  available,  and  locations  were 
provided  where  interested  persons 
could  review  copies. 

This  notice  advises  the  public  that 
APHIS  has  prepared  a  record  of  decision 
based  on  the  final  EIS.  This  record  of 
decision  has  been  prepared  in 
accordance  with:  (1)  The  National 
Envirorunental  Policy  Act  (NEPA)  (42 
U.S.C.  4321  et  seq),  (2)  RegulaUons  of 
the  Council  on  Environmental  Quality 
for  Implementing  the  Procedural 
Provisions  of  NEPA  (40  CFR  parts  1500- 
1508),  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  part  lb), 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28, 
1979,  and  44  FR  51272-51274,  August 
31,  1979). 

The  Agency  record  of  decision  is  set 
forth  below. 


Record  of  Decision;  Final 
Environmental  Impact  Statement; 
Medfly  Cooperative  Eradication 
Program 

Decision 

The  U.S.  Department  of  Agriculture 
(USDA),  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
prepared  a  final  environmental  impact 
statement  (EIS)  for  the  Medfly 
Cooperative  Eradication  Program.  The 
EIS  analyzed  alternatives  for  eradication 
of  the  Mediterranean  fruit  fly  (Medfly), 
a  serious  pest  of  agriculture  that  may  in 
the  future  infest  areas  of  the 
conterminous  United  States.  After 
considering  fully  the  analysis  presented 
in  the  EIS  (including  supportive 
documents  cited  or  incorporated  by 
reference),  I  have  accepted  the  findings 
of  the  EIS. 

As  described  in  the  EIS,  selection  of 
an  alternative  (and  associated  control 
methods)  for  future  Medfly  programs 
will  be  on  an  individual  basis,  made 
only  after  site-specific  assessment  of  the 
individual  program  areas.  The  selection 
of  an  alternative  (and  control  methods) 
will  consider  the  findings  of  the  EIS,  the 
site-specific  assessment,  the  public 
response,  and  any  other  relevant 
information  available  to  APHIS  at  the 
time.  APHIS  will  conduct 
environmental  monitoring,  as  described 
in  "Environmental  Monitoring  Plan, 
Medfly  Cooperative  Eradication 
Program"  (incorporated  by  reference  in 
this  record  of  decision).  I  have 
determined  that  this  course  of  action 
includes  all  practicable  means  to  avoid 
or  minimize  environmental  harm  from 
Medfly  control  measures  that  may  be 
employed  by  APHIS  in  future 
cooperative  Medfly  programs. 

Alternatives  Considered 

The  alternatives  considered  within 
the  EIS  include:  No  action,  Medfly 
suppression  (including  chemicals), 
Medfly  suppression  (no  chemicals), 
Medfly  eradication  (including 
chemicals),  and  Medfly  eradication  (no 
chemicals).  They  were  broad  in  scope 
and  reflect  the  major  choices  that  must 
be  made  for  a  future  program.  The 
action  alternatives  combined  variously 
the  use  of  control  methods,  also 
analyzed  within  the  EIS.  The  control 
methods  included  chemical  control, 
nonchemical  control,  and  combined 
control  (including  integrated  pest 
management  or  IPM).  They  are  limited 
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in  scope  and  reflect  the  speciHc  means 
by  which  the  program  objectives  may  be 
met.  The  EIS  considered  and  compared 
the  potential  impacts  of  the  alternatives 
as  well  as  their  component  control 
methods. 

Decisional  Background 

In  arriving  at  this  decision,  I  have 
considered  pertinent  risk  analyses, 
chemical  background  statements,  a 
biological  assessment  for  endangered 
and  threatened  species,  and  other 
technical  documents  whose  analyses 
and  conclusions  were  integrated  into 
and  summarized  within  the  EIS.  I  have 
also  considered  APHIS'  responsibilities 
under  various  statutes  or  regulations, 
the  technological  feasibilities  of  the 
alternatives  and  control  methods,  and 
public  perspectives  relative  to 
environmentcd  issues.  Although 
scientific  controversy  may  exist  relative 
to  the  severity  of  potential  impacts, 
especially  with  regard  to  pesticide 
impacts,  I  am  satisfied  that  APHIS  has 
estimated  correctly  the  impacts  of 
alternatives  for  Medfly  eradication. 

APHIS  understands  the  potential 
consequences  of  control  methods 
(especially  chemical  methods)  used  for 
Medfly  eradication.  Chemical  control 
methoids  have  greater  potential  for 
adverse  environmental  consequences 
than  Donchemical  control  methods. 
Chemical  {>esticides  have  the  potential 
to  adversely  a^ct  human  health, 
nontarget  species,  and  physical 
components  of  the  environment.  APHIS 
fully  appreciates  the  dangers  pesticides 
may  pose,  especially  to  sensitive 
members  of  communities. 

APHIS  is  committed  to  the  rational 
use  of  chemical  pesticides  and  strives  to 
reduce  their  use  wherever  possible. 
However,  APHIS  has  statutory 
obligations  that  require  it  to  act 
decisively  to  eliminate  foreign  pest 
species  such  as  the  Medfly.  Given  the 
current  state  of  control  technology,  we 
believe  that  nonchemical  control 
methods  (used  exclusively)  are  not 
capable  of  eradicating  the  Medfly.  We 
know  too  that  the  net  result  of  a 
decision  not  to  use  chemicals  would  be 
that  other  government  entities  or 
commercial  growers  are  likely  to  use 
even  more  diemicals  over  a  wider  area, 
with  correspondingly  greater 
environmental  impact.  APHIS  is 
convinced  that,  if  eradication  remains 
the  objective,  a  coordinated  and  well- 
run  government  program  that  limits  the 
use  of  pesticides  to  the  minimum 
necessary  to  do  the  job  is  therefore  in 


the  best  interests  of  the  public  and  the 
environment.  APHIS  continues  to 
support  and  favor  the  use  of  IPM 
strategies  in  achieving  Medfly 
eradication. 

Final  Implementation 

In  all  cases,  a  site-specific  assessment 
will  be  made  prior  to  the  time  a  decision 
is  made  on  the  control  methods  that  will 
be  used  on  a  particular  program.  The 
site-specific  assessment  will  consider 
characteristics  such  as  unique  and 
sensitive  aspects  of  the  program  area, 
applicable  environmental  and  program 
documentation,  and  applicable  new 
develo"pments  in  environmental  science 
or  control  technologies.  The  site-specific 
assessment  will  also  confirm  the 
adequacy  of  or  need  for  additional 
program  mitigative  measures.  The  site- 
specific  analysis  process  is  described 
more  fully  in  the  EIS.  Site-specific 
assessments  will  be  made  available  to 
the  public  and  APHIS  will  consider  the 
public's  perspecti\^  relative  to 
individual  programs. 

To  avoid  or  minimize  environmental 
harm,  APHIS  will  follow  all  standard 
operational  procedures  and  program 
mitigative  measures  developed  for  the 
Medfly  Cooperative  Eradication 
Program.  These  procedures 
(incorporated  by  reference  in  this  record 
of  decision)  are  fully  described  in  the 
EIS.  and  include  but  are  not  limited  to 
the  following:  Pesticide  applicator 
certification,  training  and  applicator 
orientation,  special  pesticide 
precautions  for  pesticide  application, 
identification  of  sensitive  sites,  public 
notification  procedures,  and  interagency 
coordination  and  consultatioD. 

December  29. 1993. 
Lonnie ).  King. 
Acting  Administrator. 

Done  in  Washington.  DC.  this  Ist  day  of 
Februar>',  1994. 

Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 

Healdx  Inspection  Service. 

(FR  Doc.  94-2601  Filed  2-3-94;  B:45  ami 

BILUNQ  CODE  9410-34-P 

[Docket  No.  9»-16»-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\ice,  USDA. 
action:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  four  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

AOORESSeS:  Copnes  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building.  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Pennits.  Biotechnology. 
Biologies,  and  Environmental 
Protection,  APHIS.  USDA.  room  850. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  207B2.  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  I*roduced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment; 
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Application 
nunnber 

Applicant 

Date  re- 
ceived 

Organisms 

Field  test  location 

93-342-01 

93-351-01 
9»-^62-01 

93-364-01 

U.S.    Department    o(    Agn- 
cutture,     AgricuWuraJ     Re- 
search Service  — 

DNA  Plant  Technotogy  Cor- 
poration ....„ 

Monsanto  Agncuitural  Com- 
pany  

Washington  Urwersity  

12-08-93 

12-17-93 

12-28-93 
12-30-93 

Tomato  plants  genetically  engineered  to  express  a  satellite 
of  cucumber  mosaic  virus  (CMV)  (or  resistance  to  CMV. 

Sugar  snap  pea  plants  genetically  engineered  to  express  re 
duced  starch  levels. 

Potato  plarrts  genetically  engineered  to  express  resistance 
to  potato  leaf  roll  vims. 

Arabidopsis  tha-liana  plants  genetically  engineered  to  ex- 
press tolerance  to  the  herbicide  chlorsulfuron. 

Alabama,  Florida, 
Maryland 

California 

Idaho,  Oregon, 
Washington 
Missoun 

Done  in  Washington.  DC,  this  1st  day  of 
February,  1994. 
Lonnie  J.  King, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  94-2602  Filed  2-3-94;  8:45  am) 

BIUJNO  CODE  3410-34-P 

Economic  Research  Service 

National  Agricultural  Cost  of 
Production  Standards  Review  Board: 
Meeting 

The  National  Agricultural  Cost  of 
Production  Standards  Review  Board 
will  meet  on  February  17-18, 1994,  in 
room  1225  in  the  Economic  Research 
Service  Building,  1301  New  York 
Avenue  NW.,  Washington,  DC 

The  purpose  of  this  meeting  is  to 
discuss  general  issues  related  to  USDA's 
estimation  of  enterprise  costs  of 
production.  The  first  session  of  the 
meeting  will  be  8  a.m.-ll:3Q  a.m.  on 
February  17, 1994.  Sebsequent  sessions 
will  be  held  from  1  p.m.-5  p.m.  on 
February  17,  and  8  a.m.-12  noon  on 
February  18. 

All  sessions  will  be  open  to  members 
of  the  public  who  wish  to  observe. 
Written  comments  may  be  submitted 
before  or  after  the  meeting  to  Richard 
Long.  Acting  Director,  ARED-ERS- 
USDA,  room  314, 1301  New  York 
Avenue  NW.,  Washington  DC  20005- 
4888. 

This  meeting  is  authorized  by  7  U.S.C. 
4104,  as  amended.  For  further 
information,  contact  Jim  Ryan  at  (202) 
219-0798. 
Kenneth  L  Deavers, 
Acting  Administrator. 
(FR  Doc.  94-2481  Filed  2-3-94;  8:45  amj 

BILUNO  COOe  3410-t1-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  February  24, 
1994,  at  9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14th  Street 
and  Pennsylvania  Avenue.  NW.. 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  implementation  of 
the  Export  Administration  Regulations 
(EARS),  and  provides  for  continuing 
review  to  update  the  EARS  as  needed. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman 

2.  Presentation  of  papers  or  comments 

by  the  public 

3.  Discussion  of  Foreign  Policy  Report 

4.  Regulatory  Update 

5.  RPTAC  Working  Group  and  Project 

Reports 

Executive  Session 

6.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  presenforal  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meetings  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAG  Unit/OAS/ 


EA,  room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18. 
1993,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meeting  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b{c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  January  28, 1994. 
Betty  Feirell, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  94-2612  Filed  2-3-94;  8:45  amj 

BILUNG  COOE  3510-OT-M 


Economic  Development 
Administration 

Petitions  by  Producing  Firms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA).  Commerce. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  fi-om  the  firms 
listed  below. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  12/16/93-01/14/94 


Firm  name 

Address 

Datepetitk)n 
accepted 

Product 

Ladish  Co.,  Inc 

Electric  Mobility  Corooration  

5481  S.  Packard  Avenue,  Cudahy,  W1 

53110. 
1  Mobility  Plaza.  Sewell.  NJ  08080 

12/16«3 
12/21/93 
12/23/93 
12/27/93 
12/29/93 
12/29/93 

01/04/94 

01/05/94 

01/05/94 

01/05/94 
01/05/94 
01/05/94 

01/06/94 

01/11/94 
01/10/94 
01/14/94 

Housing  for  jet  engines,  aircraft  landing 
gear,  nudear  reactor  components. 

Electric  scooters  for  the  physcally  chal- 
lenged. 

Neckties. 

MMG  Corporation  

1717  Olive  Street.  St.  Louis,  MO  63103- 

1724. 
104  South  Wesson  Street,  E.  Tallassee. 

AL  36023. 
75  York  Avenue.  Randolph.  MA  02368  ... 

22605  Heslip  Drive.  Novi,  Ml  48375  

1200   N.   43rd   Street.   P.O.   Box   708. 

Muskogee.  OK  74402. 
4441  Prospect  Street,  Box  385,  Gasport 

NY  14067. 
465    Troutman    Street.    Brooklyn,    NY 

11237. 
940  Millstead  Way,  Rochester,  NY  14624 
P.O.  Box  539,  Utica,  NY  13503  

Solomon  Sportswear  of  Tallassee.  Inc 

Roman  Art  Embroidery  Corporation  

Wit-o-Matic  Inc 

Women's  skirts,  trousers  and  shorts. 

Embroklered  sports  caps  and  emblems 

and  misc.  items. 
Non-numerk^ty  controlled  machine  tools 

Production  Machine.  Inc 

Friend  Manufacturing  Corp 

Augustus  Clothiers  Inc 

Norgood  Tools  Inc  

for  grinding  carbtde  cutting  tools  and 
psuts. 
Flanges  (clamps). 

Agricultural  sprayers. 

Men's  and  v«)men's  coat  jackets. 

Mental  drill  bits. 

Utica  Corporation  

Williamsport  Wirerope  Works.  Inc  

Lawran  Foundry  Co.,  Inc 

Smart  Quality  Manufacturing  

Turt)ines,  fans  and  compressor  t)(ades. 

100  Maynard  Street,  Box  3188,  Williams- 
port,  PA  17701. 

4700  West  Electric  Avenue.  Milwaukee. 
Wl  53?19. 

1400    West    Maple    Ave.,    Eunce,    LA 

70535. 
4114  North  Revenswood  Avenue,  Chn 

cago.lL  60613. 
191  Howard  Street,  Franklin,  PA  16323  .. 

General  purpose  rope,  elevator  rope  and 
mining  rope. 

Aluminum  components  of  medical  equip- 
ment, machine  tools,  off-road  vehkdes 
and  aerospace  equipment 

Children's  wear,  uniforms  arxl  bags. 

Atlas  Electric  Devices  Co 

Environmental  testing  equipment,  parts. 

Libertv  Electronics  Inc 

physical  testing  equipment  and  parts. 
Wire. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023.  Economic 
Development  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Dated:  January  26, 1994. 
Pedro  R.  Garza, 

Deputy  Assistant  Secretary  for  Pro^vm 

Operations. 

[PR  Doc.  94-2613  Filed  2-3-94;  8:45  am] 

BILLING  CODE  3510-44-M 

Foreign-Trade  Zones  Board 

[Order  No.  682] 

Grant  of  Authority  for  Subzone  Status; 
Mr.  Coffee,  Inc.  (Small  Kitchen 
Appliances),  Bedford  Heights,  OH 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quaUfied  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry;  ^ 


Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  ser\'e  the  specific  use  involved; 

Whereas,  an  application  from  the 
Cleveland-Cuyahoga  Coimty  Port 
Authority,  grantee  of  Foreign-Trade 
Zone  40,  for  authority  to  establish  a 
special-purpose  subzone  at  the  small 
kitchen  appliance/coffeemaker 
manufacturing  plant  of  Mr.  Coffee,  Inc.. 
located  in  Bedford  Heights,  Ohio 
(Cleveland  area),  was  filed  by  the  Board 
on  August  30. 1993.  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  48-93,  58 
FR  47858,  9-13-93);  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Bo.ird  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  40E)  at  the  Mr. 
Coffee,  Inc.,  plant  in  Bedford  Heights, 
Ohio,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 
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Signed  at  Washington,  DC.  thi*  27tb  day  of 
January  1994. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

(FR  Doc.  94-2608  Filed  2-3-94;  8:45  am) 

BILUNO  CODE  3510-OS-P 


International  Trade  Administration 

Antidumping  or  CountervaiHng  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  February  28, 1994, 
interested  parties  may  request 
administrative  review  of  the  follovtring 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
February  for  the  following  periods: 


Antidumpng  duty  pro- 
ceewigs 

Period 

Austria:  Raikivay  Tracfc 

Maintenance  Equip- 

ment (A-433-064)  „ 

02A)1/93-01/31/94 

Canada:  Racing  Ptates 

(A-122-050)  

0aO1/93-01/31/94 

Germany:  Sodium 

Thiosutfate  (A-^8- 

807) 

02/01/93-01/31/94 

Japan:  Benzyl 

Paraben  (A-688- 

816)  _..._ 

02^)1/93-01/31/94 

Japan:  Cartxm  Steal 

Butt-WeW  Pipe  FH- 

tings  (A-588-602)  .. 

02^)1/93-01/31/94 

Japan:  Melarrine  (A- 

588-056) 

02^)1/93-01/31/94 

Japan:  Mechanical 

Transfer  Presses 

(A-588-810)  

02/01/93-01/31/94 

Antidumping  duty  pro- 

Period 

ceedings 

The  People's  Republic 

of  China:  Axes/ 

Adzes  (A-570-803) 

02A)1/93-01/3l/94 

The  People's  Republic 

of  Chma:  Bars/ 

. 

Wedges  (A-570- 

803)  

02/01/93-01/31-94 

The  People's  Republic 

of  China:  Hammers/ 

Sledges  (A-670- 

803) 

02'0l/93-01/31/94 

The  People's  Republic 

of  China:  Picks/Mat- 

tocks (A-670-803)  .. 

02/01/93-01/31/94 

The  People's  Republic 

of  Ch«a:  Natural 

Bnstle  Paint  Brush- 

es (A-570-501 )  

02«)1,'93-0l/31/94 

The  People's  Republic 

of  China:  Sodium 

Thiosulfate  (A-670- 

805)  _ 

02/01,-93-01/31/94 

The  Reput)Hcof 

Korea:  Certain  Small 

Business  Telephone 

Systems  and  Sub- 

assemblies Thereof 

(A-680-803)  _... 

02A)1/93-0l.'31/94 

The  Reputilicof 

Korea:  Stainless 

Steel  Butt-WeW  Pipe 

Fittings  (A-580-813) 

07/21/93-01/31/94 

United  Kingdom:  So- 

dium Thiosulfate  (A- 

412-805) 

02/01/93-01/'31/94 

Suspension 

Agreements 

Venezuela:  Gray  Port- 

land Cement  and 

Clinker  (A-307-803) 

02A)1/93-01/31/94 

Countervailing  Duty 

Proceedings 

Penj:  Cotton  Sheeting 

and  Sateen  (C-333- 

001) 

01/01/93-12/31/93 

Peru:  Cotton  Yam  (C- 

333-002) 

01/01/93-12/31/93 

Saudi  Arabia:  Cartxm 

Steel  Wire  Rod  (C- 

517-501) .„. 

01/01/93-12^1/93 

Thailarxl:  Maneat>le 

Iron  Pipe  Fittings 

(C-549-803) „ 

01/01/93-12/31/93 

In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 


merchandise  from  other  suppliers) 
which  was  produced  in  more  than  one 
country  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  resellers)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  John  Kugelman, 
in  room  3069-A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31(g)  or  355.31(g)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  February  28,  1994. 

If  the  Department  does  not  receive,  by 
February  28, 1994,  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  January  28, 1994. 
Joseph  A.  SpttUini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-2609  Filed  2-3-94;  8:45  am) 

aiLLMQ  COOCM1«-0«-M 


Requ«8t  for  Monitoring  of  Certain 
Chrome-Plated  Lug  Nuts  From  the 
RepuNic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
/ACTION:  Notice  and  request  for 
comments;  request  for  monitoring  of 
certain  chrome-plated  lug  nuts  from  the 
Republic  of  Korea. 


r^ 


SUPPt.EMEt<TARY  INFOmNATION:  On 
October  13. 1993.  the  Secretary  of 
Commerce  received  a  request  that  the 
Secretary  monitor  imports  of  certain 
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chrome-plated  lug  nuts  ("CPLNs"),  from 
the  Republic  of  Korea  under  section 
732(a)(2)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  and  §  353.11(c)  of 
the  Department's  regulations.  The 
request  was  submitted  by  Consolidated 
International  Automotive,  Inc. 
("Consolidated"),  the  largest  domestic 
producer  of  CPLNs,  and  applies  to  one- 
piece  and  two-piece  chrome-plated  lug 
nuts,  finished  or  unfinished,  which  are 
more  than  *Vi6  inches  (17.45 
millimeters)  in  height  and  which  have 
a  hexagonal  ("hex")  size  of  at  least  three 
quarters  m  an  inch  (19.05  millimeters) 
but  not  greater  than  one  inch  (25.4 
millimeters).  The  term  "unfinished" 
refers  to  unplated  and/or  unassembled 
chrome-plated  lug  nuts.  CPLNs  are 
included  under  item  number 
7318.16.0010  of  the  Harmonized  Tariff 
Schedule.  ConsoUdated  requests  that 
the  Secretary  monitor  imports  of  these 
products  from  the  Republic  of  Korea, 
alleging  that  the  circumstances  which 
allow  the  Department  to  monitor 
imports  currently  exist.  Under  section 
732(a)(2)  of  the  Act,  the  requirements 
for  the  Secretary  to  monitor  imports  are: 
(a)  More  than  one  antidumping  duty 
order  for  the  same  class  or  kind  of 
merchandise  must  be  in  effect;  (b)  the 
Department  must  have  a  reason  to 
believe  or  suspect  that  there  exists  an 
extraordinary  pattern  of  persistent 
injurious  dumping  with  respect  to 
shipments  from  one  or  more  additional 
supplier  countries;  and  (c)  this 
extraordinary  pattern  of  persistent 
injurious  dumping  is  causing  a  serious 
commercial  problem  for  the  domestic 
industry. 

COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  request  must  send 
written  comments  not  later  than  March 
7, 1994.  Comments  should  be  sent  to  the 
Secretary  of  Commerce,  attention: 
Import  Administration,  Central  Records 
Unit,  room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Interested  parties  may  file  replies  to  any 
comments  submitted.  All  replies  must 
be  filed  not  later  than  7  days  after  March 
7, 1994.  Any  interested  parties 
submitting  business  proprietary 
information  must  do  so  in  accordance 
with  §  353.32(b)  of  the  Department's 
regulations  and  submit  a  public  version 
or  summary  of  that  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Harsh  or  Alain  Letort,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 


DC  20230.  telephone  (202)  482-3793  or 
telefax  (202)  482-1388. 

Dated:  January  28, 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-2611  Filed  2-3-94;  8:45  am) 

BILUNO  CODE  3S10-OS-M 


Intent  to  Revoke  Antidumping  Duty 
Orders/Findings 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders/findings  and 
suspension  agreements. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  orders/ 
findings  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  writing  by  February  28, 
1994. 
EFFECTIVE  DATE:  February  4, 1994.       ^ 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
or  our  intent  to  revoke  the  following 
antidumping  duty  orders/findings  for 
which  the  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  for  the  most  recent  four 
consecutive  annual  anniversary  months: 


Antidumping  duty  proceeding 


Japan:  Melamine  (A-588- 
056)  Contact:  Todd  Peter- 
son/Tom Futtner,  (202) 
482-5253. 

Japan:  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  (A-588- 
602)  Contact:  Sheila 
Forties,  (202)  482-5253. 

People's  Republic  of  China: 
Paint  Brushes  (A-570-601) 
Contact  Maureen  Shields, 
(202)  482-5253. 


Date  of  find- 
ing/order 


42  FR  6366, 
02/02/77. 


52  FR  4167, 
02/10/87. 


51  FR  5580, 
02/14/86. 


If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  domestic  interested  parties 
do  not  object  to  the  Department's  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 


duty  orders/ findings  are  no  longer  of 
interest  to  interested  parties  and  shall 
proceed  with  the  revocation. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §§  353.2(k)  (3),  (4),  (5),  and 
(6)  of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders/ 
findings  by  February  28, 1994. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  January  28, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-26)0  Filed  2-3-94;  8:45  ami 

BtLUNG  COOC  1S10-2S-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940111-4011;  «I.D.  123093B] 

Inspection  and  Certification  Fees  and 
Charges 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  1994  inspection  fees. 

SUMMARY:  NMFS  announces  changes  in 
its  fees  and  charges,  effective  January  1, 
1994.  However,  since  the  regulations  are 
being  amended  to  allow  for  review  and 
revision  of  inspection  fees  and  charges 
as  needed,  rather  than  annually  as 
currently  written,  the  identified  fees  and 
charges  will  apply  until  further  notice. 
NMFS  is  anticipating  no  further  changes 
in  fees  and  charges  until  October  1994. 
The  change  in  fees  and  charges 
represents  an  increase  of  6.0  percent  in 
the  basic  hourly  rates  and  results  from 
higher  operating  costs  such  as  salaries, 
transportation,  and  supplies. 
EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Cano,  Chief,  Inspection 
Services  Division,  National  Marine 
Fisheries  Service,  Silver  Spring,  MD 
20910.  Phone  301/713-2355. 
SUPPLEMENTARY  INFORMATION: 
Regulations  at  50  CFR  260.70  authorize 
the  Secretarj'  of  Commerce  to  review 
and  revise  annually  the  rates  for 
voluntary  fishery  products  inspection, 
grading,  and  certification  services  by 
publishing  a  notice  of  fee  changes  in  the 
Federal  Register.  The  regulations  are 
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being  amended  to  allow  for  review  and 
revision  of  inspection  fees  and  charges 
as  needed,  rather  than  annually  as 
currently  written.  Tbereibre,  the 
identified  fees  and  charges,  effective 
January  1, 1994.  will  apply  until  further 
notice.  NMFS  is  anticipating  no  further 
changes  in  fees  and  charges  until 
October  1994.  The  change  in  fees  and 
charges  represents  an  increase  of  6.0 
percent  in  the  basic  hourly  rates  and 
results  from  higher  operating  costs  such 
as  salaries,  transportation,  and  supplies. 

Below  is  the  schedule  of  fees  effective 
January  1. 1994.  The  fees  outlined  for 
the  State  of  Alaska  are  for  services 
provided  by  cross-licensed  State  of 
Alaska  inspectors.  Charges  for  services 
provided  in  Alaska  by  NMFS  inspectors 
will  be  at  the  rates  specified 
immediately  below,  plus  cost  of  living 
allowances. 

(a)  Type  I — OfCdal  establishment  and 
product  inspection — contract  basis: 


Regular  (except  Alaska) 

Overtime  (except  Alaska) 

Sunday  and  legaJ  hoMays  (2 
mmr\um)  (except  Alaska)  ... 


hrs. 


Per  hour 


S36.40 
54.60 

72.80 


(1)  The  contracting  party  will  be 
charged  at  an  hourly  rate  of  $36.40  per 
hour  for  regular  time; 

(2)  $54.60  per  hour  for  overtime  in 
e.xcess  of  8  hours  per  shift  per  day;  and 

(3)  $72.80  per  hour  for  Sunday  and 
national  legal  holidays  for  services 
performed  by  inspectors  at  of&cial 
estabiishment(s)  operating  under 
Federal  inspection. 

In  addition  to  any  hourly  service 
charge,  a  night  differential  fee  equal  to 
10  percent  of  the  employee's  hourly 
salary  will  be  charged  for  each  hour  of 
service  provided  after  6:00  p.m.  and 
before  6:00  a.m.  The  contracting  party 
will  be  billed  monthly  for  services 
rendered  in  accordance  with  contractual 
provisions  at  the  rates  prescribed  in  this 
section.  Products  designated  in  a 
contract  will  be  inspected  during 
processing  at  the  hourly  rate  for  regular 
time,  plus  overtime,  when  appropriate. 

(b)  Type  n — Lot  inspection — Official 
and  unofficially  drawn  samples: 


Regular  (except  AJaska) 

Overtime  (except  Alaska) 

Surxiay  arxj  legal  holidays  (2  hrs. 

mmimum)  (except  Alaska)  

Minimum  tee  (except  Alaska) 


Per  hour 


$50.96 
76.44 

101.92 
38.22 


(1)  For  lot  inspection  services 
performed  between  the  hours  of  7:00 
a.m.  and  5:00  p.m.,  Monday  through 
Friday— $50.96  per  hour^ 


(2)  For  lot  inspection  services 
performed  at  times  Monday  through 
Friday  other  than  between  7:00  a.m.  and 
5:00  p.m.,  and  on  Saturdays  (2  hrs. 
minimum) — $76.44  per  hour. 

(3)  Sunday  and  national  legal 
holidays  (2  hrs.  minimum) — $101.92  per 
hour. 

(4)  The  minimum  service  fee  to  be 
charged  and  collected  for  inspection  of 
any  lot  or  lots  of  products  requiring  less 
than  1  hour  will  be  $38.22. 

(c)  Tyf)e  in — Miscellaneous 
inspection  and  consultative  services. 

When  any  inspection  or  related 
service  such  as,  but  not  hmited  to, 
initial  and  Hnal  establishment  surveys, 
appeal  inspections,  contract  lot 
inspections,  sanitation  evaluations. 
Sanitary  Inspected  Fish  Establishment 
(SIFE)  inspections,  sampling,  product 
evaluations,  and  label  and  product 
specification  reviews,  requires  charges 
to  which  the  foregoing  sections  are 
clearly  inapplicable,  charges  will  be 
based  on  the  rates  set  forth  below: 


Regular  (except  Alaska) 

Overtime  (except  Alaska) 

Sunday  arxJ  legal  holidays  (2  hrs. 

minimum)  (except  Alaska)  

Mtrvmum  tee  (except  Alaska) 


Per  hour 


$45.50 
6825 

91.00 
34.13 


In  keeping  with  the  intent  of  the 
authorizing  legislation  and  the  policies 
of  the  Insf)ection  Program  to  charge  fees 
to  recover,  as  nearly  as  possible,  the 
costs  of  providing  inspection  services, 
the  houriy  rates  charged  to  contract  lot 
inspection  users  who  provide  complete 
and  acceptable  facilities  that  are  used  by 
U.S.  Department  of  Commerce  (USDC) 
inspectors  to  conduct  the  necessary 
official  contract  functions  will  be  those 
delineated  under  Type  I.  In  all  other 
cases,  contract  lot  inspection  users  will 
be  charged  Type  III  rates. 

In  addition  to  the  hourly  fee  charges 
for  ins{>ection  services,  all  users  of 
voluntary  seafood  inspection  services 
should  note  that  charges  will  be 
assessed  for  sampling  and  laboratory 
analysis  that  will  be  performed 
randomly  on  a  limited  frequency, 
depending  on  the  health  risk  of  the  end 
product  to  consumers.  This  sampling 
and  analysis  protocol,  conducted  as  a 
surveillance  mechanism  of  the  NSIP  and 
the  industry,  will  provide  added 
verification  that  the  consumer  receives 
safe  products.  The  details  of  the 
surveillance  sampling  and  billing 
procedures  are  available  upon  request. 

For  current  participants  and 
interested  parties  in  the  Hazard 
Analysis  Critical  Control  Point  (HACCP) 
-based  service,  modifications  in 
determining  the  charges  for  HACCP 


plan  review  have  been  completed  and 
are  available,  as  well  as  more  specific 
program  requirements  for  vessel,  retail, 
and  food  service  establishments. 

(1)  For  miscellaneous  insp)ectioD  and 
consultative  services  performed     ) 
between  the  hours  of  7  a.m.  and  5  p.m., 
Monday  through  Friday — $45.50  per 
hour. 

(2)  For  miscellaneous  inspection  and 
consultative  services  performed  Monday 
through  Friday,  other  than  between  7 
a.m.  and  5  p.m.,  and  on  Saturdays  (2 
hrs.  minimum] — $68.25  per  hour. 

(3)  For  miscellaneous  inspection  and 
consultative  services  performed  on 
Sunday  and  national  legal  holidays  (2 
hrs.  minimum) — $91.00  per  hour. 

(4)  The  minimum  service  fee  to  be 
charged  and  collected  for  miscellaneous 
inspection  and  consultative  services 
requiring  less  than  1  hour  will  be 
$34.13. 

(d)  The  houriy  rates  for  the  State  of 
Alaska  as  performed  by  cross- Ucensed 
State  of  Alaska  inspectors  are  as  follows: 

Qiarges  for  services  provided  in 
Alaska  by  NMFS  inspectors  will  be  at 
the  rate  stated  previously,  plus  cost  of 
living  allowances.  For  Type  1 
inspection,  in  addition  to  any  hourly 
service  charge,  a  night  differential  fee 
equal  to  10  percent  of  the  employee's 
hourly  salary  will  be  charged  for  each 
hour  of  service  provided  after  6  p.m. 
and  before  6  a.m. 

State  of  Aiaska-Area 

{Per  hour] 


South 

east  and 

south 

Ateutian 

central 

RematTK 

chain  Bris- 

Archor- 

derol 

tol  Bay 

age, 

Alaska. 

Dillingham 

Kenai, 
Juneau, 
Ketch- 
ikan 

Kodiak 

Typel: 

Regular 

time  .. 

$49.45 

S40.80 

S43.70 

Over- 

time .. 

68.30 

56.35 

60.35 

Sunday 

and 

legal 

hob- 

days  . 

85.15 

7020 

75.20 

Type  II: 

Regular 

time  .. 

62.90 

52.65 

55.55 

Over- 

time .. 

86.75 

74.85 

78.90 

Sunday 

and 

legal 

hoft- 

days  . 

113.75 

96  40 

102.15 
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State  of  Alaska-Area— Continued 

[Per  hourl 


South 

east  and 

south 

Aleutian 

central 

Remairv 

chain  Bris- 

Anchor- 

derof 

tol  Bay 

age. 

Alaska, 

DtUingham 

Kenai, 

Juneau, 

Ketch- 

Kodiak 

Mini- 

mum 

Fee  ... 

51.60 

43.20 

45.55 

Type  III: 

Regular 

time  .. 

54.90 

45.65 

58.55 

Over- 

time .. 

73.05 

61.25 

65.60 

Sunday 

and 

legal 

twii- 

days  . 

93.95 

78.65 

85.00 

Mini- 

mum 

fee  .... 

48.90 

40.65 

43.70 

(e)  Analytical  services:  Applicants 
requesting  specific  analyses  to  be 
performed  in  a  NMFS  laboratory,  or 
participants  who  are  required  to  have 
product  analyzed  periodically,  will  be 
charged  at  the  rates  identified  below. 
Sample  shipping  costs  will  be  the 
responsibility  of  the  applicant 

Analyses  performed  in  a  private 
laboratory  will  be  charged  at  the  current 
rate  of  that  laboratory.  Charges  based  on 
these  fees  will  be  in  addition  to  any 
hourly  rates  charged  For  lot, 
miscellaneous,  and  consultative 
insp>ection  service,  as  well  as  to  any 
hourly  rates  charged  for  inspection 
services  provided  under  a  contract. 


Microbioiogy: 

Total  aerobic  plate  count  .. 

S16.00. 

Total  coliform  „._ 

Si  2.00. 

Fecal  coliform — 

Sl2.00addi 

tional. 

E  coli 

SI  2.00  addi 

tional. 

Staph,  aureus  _ 

S4S.oa 

Salmonella  BAM  Method 

$33.00. 

Step  1. 

Step  2  

SI  5.00  addi 

tional. 

Step  3  

S22.00  addi 

tional. 

Listeria 

Presumptive 

S23.00. 

Confirmed  

S35.00  addi 

tional. 

(Ihemistry: 

Histamine - —. 

S90.00. 

Indole 

S75.00. 

Ammonia  _ 

$55.00. 

Sodium  bisulfite  — «... 

S90.00. 

Isoelectric    {ocusing    (spe- 

$75,000. 

cies  identification). 

Methylmeicury  — — 

$90.00. 

Chlorinated  pesticides  S2Sa00. 

Polychlohnated  biphenyls     $25a00 

Domoic  acid $75.00. 

Bioasay: 

Paralytic  shellfish  poison  .    $85.00  per 

sample 
(minimum 
of  3  sam- 
ples). 

Notes:  The  above  costs  are  for  analyses 
only.  Sampling  and  travel  time  will  t>e 
assessed  using  the  Type  11  rates.  Mileage 
costs  will  be  assessed  at  the  current  rate.  For 
other  analyses  not  shown  or  not  frequently 
requested,  the  charge  will  be  assessed  at  the 
Type  III  hourly  rate  of  $45.50. 

All  charges  are  per  sample.  An 
administrative  surcharge  of  20  percent 
of  the  total  cost  will  also  be  assessed. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  260.70. 

(Authority:  16  U.S.C  742e  and  7  U.S.C  1622. 
1624) 

Dated:  January  31. 1944. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
|FR  Doc.  94-2595  Filed  2-3-94;  8:45  ami 

BILUNO  COM  3S1»-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACnON:  Receipt  of  Application  for  a 
Scientific  Research  Permit  (P112G). 

SUMMARY:  Notice  is  hereby  given  that 
the  New  York  Zoological  Society, 
Wildlife  Conservation  Society,  185th 
and  Southern  Blvd.,  Bronx,  New  York 
10460  (William  B.  Karesh,  DVM, 
Principal  Investigator)  has  appHed  in 
due  form  for  a  permit  to  import  from 
Peru  and  Argentina  tissue  samples  taken 
opportunistically  from  South  American 
fur  seals  {Arctocephalus  australis). 
South  American  sea  lions  {Otaria 
byronia)  and  South  American  elephant 
seals  [Mirounga  leonina)  for  purpyoses  of 
scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  March  7, 1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s):  Permits 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  Eart-West  Highway,  room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289);  and  Northeast  Region, 
NMFS,  One  ^lackbtun  Drive, 
Gloucester,  MA  01930  (50&/281-9200). 
Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  NMFS, 


NOAA.  U.S.  Department  of  Commerce, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concunent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Qunmission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  MF0MIIATX3N:  The 
sub|ect  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taldng  and  Importing  of 
Marine  Mammals  (50  CFR  pari  216). 

Blood,  tissue  and  fecal  samples  are 
requested  to  be  imported  from 
Argentina  and  Peru.  The  samples  will 
be  used  to  establish  the  current  level  of 
infectious  disease  exposure,  toxic  agent 
expostire,  nutritional  status,  and  normal 
health  parameters  to  determine  the 
baseline  status  of  the  free-ranging  seals 
and  sea  lions.  All  sampling  is  being 
opportunistically  added  to  ongoing 
work  being  conducted  under  Peruvian 
or  Argentine  authority.  Formalin  fixed 
tissues  will  only  be  collected  from 
animals  found  dead  at  the  study  sites  or 
brought  in  dead  by  local  fisherman. 

Dated:  (anuary  27. 1994. 
Herbert  W.  Kaufinui, 

Deputy  Director,  Office  of  Protected 
Pesources,  Sational  Marine  Fisheries  Service. 
[PR  Doc.  94-2523  Filed  2-3-94.  8:45  ara| 
MUJNOCOOt  3ei«-<3-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Soliciting  Public  Comment  on  Bilateral 
Negotiations  Durtng  1094 

January  31,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Announcement 

SUPPLEMENTARY  INFORMATION: 

The  U.S.  Government  anticipates 
holding  negotiations  during  1994 
concerning  expiring  bilateral 
agreements  covering  certain  cotton, 
wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  apparel 
from  Bangladesh  (January  31. 1995), 
Brazil  (March  31. 1994).  Dominican 
Republic  (December  31. 1994), 
Guatemala  (December  31. 1994).  Haiti 
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(December  31, 1994),  Indonesia  (June 

30.  1994),  Lesotho  (November  30, 1994), 
Malaysia  (Decemtwr  31,  1994),  Panama 
(March  31, 1994),  Romania  (December 

31.  1994).  Sri  Lanka  (June  30,  1994)  and 
Uruguay  (June  30, 1994).  (The  dates 
noted  in  parenthesis  are  the  expiration 
dates  of  the  agreements.) 

Anyone  who  wishes  to  comment  or 
provide  data  or  information  regarding 
these  agreements,  or  to  comment  on 
domestic  production  or  availability  of 
textiles  and  apparel  affected  by  these 
agreements,  is  invited  to  submit  such 
comments  or  information  in  10  copies  to 
Rita  D.  Hayes,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC,  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  held 
with  respect  to  these  agreements. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC.  Further  comment  may 
be  invited  regarding  particular 
comments  or  information  received  from 
the  public  which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreements 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 
|FR  Doc. 94-2614  Filed  2-3-94;  8:45  am) 
BH.UNO  cooe  »^o-ot^-^ 


Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Lesottio 

January  31. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  February  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  347/ 
348  is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  662645, 
published  on  November  29, 1993).  Also 
see  58  FR  61679,  published  on 
November  22,  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  c^jlain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

lanuary  31. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  16, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufectured  in  Lesotho  and  exported 
during  the  twelve-month  period  which  began 
on  December  1.  1993  and  extends  through 
November  30, 1994. 

Effective  on  February  7. 1994,  you  are 
directed  to  amend  the  Noveml)er  16, 1993 
directive  to  increase  the  limit  for  Categories 
347/348  to  405.774  dozen  v  as  provided 
under  the  terms  of  the  Memorandum  of 
Understanding  dated  July  30, 1993  between 
the  Governments  of  the  United  States  and  the 
the  Kingdom  of  Lesotho. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aHl). 


<  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  November  30,  1993. 


Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  [>oc.  94-2615  Filed  2-3-94;  8:45  am) 

BH.UNG  COOE  3S10-OR-f 


Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Turkey 

lanuary  31, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
new  agreement  year  limits. 

EFFECTIVE  DATE:  February  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  July 
29  and  August  6, 1991,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Turkey 
establishes  limits  for  the  period 
beginning  on  January  1, 1994  and 
extending  through  December  31, 1994. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State,  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreenient,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
Rila  D.  Hayes, 

Chairman,  Committee  for  the  Irnplemcntation 
of  Textile  Agreemen  ts.  J 

Comminee  for  the  ImpIemenfaiioD  of  Textile 
Agreements 

Januar>-  31,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.lWashington,  DC 
20229.  I 

Dear  Commissioner.  Und€r  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1834),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  July  29  and  August  6, 1991 .  as 
amended  and  extended,  between  the 
Governments  of  the  United  .States  and  the 
Republic  of  Turkey;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3,  1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  8, 1994, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man-made 
fiber  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Turkey  and  exported  during  the  twelve- 
month period  beginning  on  lanuary  1.  1994 
and  extending  through  December  31 .  1994.  in 
excess  of  the  following  restraint  limits: 


Category 

Twe^e-montti  restraint 
lim:f 

219,  313.314,315, 

132.202.776  square 

317,326,617, 

meters  of  which  not 

625,  626,  627 

more  0"an 

and  628,  as  a 

30.21 1,029  square 

group. 

meters  shall  be  m 

219;  36.924.591 

square  meters  shall 

be  in  313; 

21,483,398  sqi;are 

meters  shall  t»e  in 

314;  28.868,318 

square  meters  shall 

be  in  315; 

30.21 1,029  square 

meters  shall  t)e  m 

317;  3,356,780 

square  meters  shall 

be  in  326; 

20.140,687  square 

meters  shaH  be  in 

617;  3.356,780 

square  meters  shall 

be  in  625;  3,356,780 

square  meters  shall 

be  m  626;  3,356,780 

square  meters  shaH 

be  in  527;  3,356.780 

square  meters  shall 

be  in  628. 

Limits  not  In  group 

200  

1,274,720  kilograms. 

300/301  

6,206,522  kilograms. 

335  

267,979  dozen. 

336/636  

63l.238d02ea 

Category 


338/339/638/639  ... 


340/640 


341/641 


342/642 
347/348 


350  

351/651 

361   

369-S5 
410/624 


•*^- 


446 
604 


Twefve-month  restraint 
limit 


3,930,353  dozen  of 
which  no<  more  Itian 
1,965.176  dozen 
Shalt  be  m  Cat- 
egories 338-S/339- 
S/638-S/63&-S1. 

1,293,594  dozen  of 
which  not  more  than 
367,916  dozen  sha« 
t>e  in  shirts  made 
from  fabric  of  two  or 
more  cokys  in  tt>e 
warp  arv^or  tfie  fHling 
In  Categones  340- Y/ 
640-Y2. 

1,277,485  dozen  of 
wftich  rx>t  more  tftan 
447.120  dozen  shad 
be  In  btouses  made 
from  fabric  ot  two  or 
more  colors  in  tfie 
warp  ar>d/or  the  fitting 
in  Categories  341-Y/ 
641-Y3. 

702,699  dozea 

3.823,161  dozen  of 
which  rwt  more  than 
1 ,329,862  dozen 
shall  be  m  trousers  in 
Categories  347-T/ 
348-T''. 

398.538  dozen. 

637,194  dozen 

1 ,339.893  numbers. 

1,385,194  kikjgrams. 

1,050,907  square  me- 
ters of  which  not 
more  than  679.999 
square  meters  shall 
be  in  Category  410. 

36,061  dozen. 

1,598,921  kilograms. 


'  Category 
6103.22.0050, 
6105.90.3010, 
6110.20.2040. 
6112.11.0030 
339-S:  only 
6104.29.2049. 
6106.90.2010, 
611020.1030, 
6110.90.0070, 


*  Category 
6103.19.2015, 
6103.42.1020, 
6112.11.0050. 
6203.19.4020, 
6203.42.4010. 
6203.42.4035, 
6210.40.2033, 


347-T:     only     KTS     numbers 
6103.19.4020,    610322.0030, 


338-S:  only  HTS  numbers 
6105.10.0010.  610510.0030, 
6109.10.0027,  6110.201025, 
6110.20  2065,  6110.90.0068, 
and  6114.20.0005;  Category 
HTS    numbers    6104.22.0060. 


610610.0010.  6106.10.0030, 
6106.90.3010,  6109.10.0070, 
6110.20.2045,  6110.20.2075, 
6112.11.0040.  611420.0010 
and  6117.90.0022;  Category  638-S:  all  HTS 
numbers  except  6109.90. 1007,  610990.1009, 
610990.1013  and  610990.1025;  Category 
639-S:  aH  HTS  numbers  except 
6109.90.1050,  6109.901060,  6l09.90.1065 
and  6109.90.1070. 

2  Category  340-Y:  only  HTS  nunt)ers 
620520.2015,  6205.20.2020.  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  nuntjers  6205.30.2010  and 
6205.30.2020. 

3  Category  341-Y:  only  HTS  numbers 
6204.22.3060,  6206.30  3010,  6206  30.3030 
and  6211.42.0054;  Category  641-Y:  only  HTS 
numbers  6204.23.0050,  6204292030, 
6206.40.3010  and  6206.40.3025. 


6103.493010, 
6203.19.1020, 
6203424005, 
6203.424025, 
6203493020, 
621120.3010 


6104  52.2010, 
6112.11.0060. 
6204.12  0030, 
620429  4034, 
6204.624010, 
6204  62  4040, 
6204.69  9010, 
6211.20.6010, 


number 


6103.42.1040, 

6113.00.0038. 

6203.22.3020, 

6203.42  4015, 

6203.42.4045, 

6211.201520, 
and  6211.32.0040;  Category  348-T;  only  HTS 
numbers        6104.12.0030,        6104. 19.2030, 
610422.0040.    610429.2034,     ' 
6104.622025,    6104.69.3022, 
6113.00.0042.    6117.90.0042, 
6204.19.3030,    6204.22.3040. 
6204.62.3000,    6204.62.4005. 
6204.62.4020,    6204.62.4030, 
6204.62.4050.    6204.69.3010. 
6210.50.2033,    621120.1550, 
6211.42.0030  and  621 7.90.0050 

5  Category     369-S:     only     HTS 
6307.10.2005. 

Imports  charged  to  these  category  limits  for 
the  period  lanuary  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  peno<i  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
(x)mmonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agr»ements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemakii.g  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 

|FR  Doc.  94-2616  Filed  2-3--«4;  8:45  am) 

BH.LINO  coot  3510-On-r 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disjbilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  7.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  oj  Severely 
Disabled,  Crystal  Square  3,  suitfe  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


\ 
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SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

j  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  mis 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Desk.  Field 

7110-00-656-1110 

NPA:  Innovative  Rehabilitation 
Services  City  of  Industry,  California 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  94-261  a,Filed  2-3-94;  8:45  am) 

BILUNO  CODE  6820-33-^ 


Procurement  List;  Proposed  Additions 

AQENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 


Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
emploj^ng  persons  who  are  blind  or 
have  omer  severe  disabilities. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  7, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Box,  Shipping 

8115-00-117-9524 
8115-00-165-6599 
8115-00-176-8062 
8115-00-176-6064 


8115-00-183-9484 
8115-00-183-9487 
8115-00-183-9488 
8115-00-183-9489 
8115-00-183-9490 
8115-00-183-9491 
8115-00-183-9493 
8115-00-183-9494 
8115-00-183-9496 
8115-00-183-9497 
8115-00-183-9498 
8115-00-183-9499 
8115-00-183-9500 
8115-00-183-9501 
8115-00-183-9503 
8115-00-183-9504 
8115-00-183-9505 
8115-00-190-4863 
8115-00-190-^888 
8115-00-190-4921 
8115-00-190-4936 
8115-00-190-4950 
8115-00-190-^959 
8115-00-190-4968 
8115-00-190-5002 
8115-00-190-5007 
8115-00-200-6954 
8115-00-200-6961 
8115-00-229-9340 
8115-00-255-1346 
8115-00-281-3877 
8115-00-281-3882 
8115-00-281-3886 
8115-00-281-3889 
8115-00-285-1116 
8115-00-292-0724 
8115-00-^17-9318 
8115-00-^17-9320 
8115-00-417-9378 
8115-00-418-4653 
8115-00-^18-4656 
8115-00-418-4660 
8115-00-451-7853 
8115-00-514-2404 
8115-00-526-1617 
8115-00-579-9153 
8115-00-174-2354 
8115-00-183-9481 
8115-00-183-9482 
8115-00-190-4864 
8115-00-190-4865 
8115-00-190-5012 
8115-00-190-5017 
8115-00-190-5053 
8115-00-201-1123 
8115-00-275-5777 
8115-00-417-9236 
8115-00-417-9292 
8115-00-418-4657 
8115-00-428-4183 
8115-00-428-4185 
8115-00-514-2409 
8115-00-190-5011 
8115-00-190-5018 
8115-00-190-5020 
8115-00-418-4654 
8115-00-428-4158 
8115-00-579-9155 
8115-00-579-9156 
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8115-0Q-985-7312 
8115-00-656-0912 
8115-00-190-5015 
8115-00-292-0120 
8115-00-292-0123 
8115-00-428-4145 
8115-00-417-9416 
8115-00-190-4969 
NPA:  Lynchburg  Sheltered  Industries, 

Inc.,  Lynchburg,  Virginia 
Sorter,  T  Card 
9905-00-NSH-0236 
(Requirements  for  the  National 

Interagency  Fire  Center,  Boise, 

Idaho) 
NPA:  Butte  Sheltered  Workshop,  Inc.. 

Butte,  Montana 

Services 

Grounds  Maintenanc-e  for  the  following 
Phoenix,  Arizona  locations: 
Federal  Building  and  U.S. 

Courthouse,  230  1st  Avenue 
Federal  Building  and  U.S.  Post  Office, 
522  North  Central  Avenue 
NPA:  Tempe  Center  for  Habilitation, 

Inc.,  Tempe,  Arizona 
Janitorial/Custodial.  U.S.  Border 
Station,  Building  581  and  588  (2nd 
Floor),  720  and  801  East  San  Ysidro 
Boulevard,  San  Diego,  California, 
NPA:  Mental  Health  Systems,  Inc., 
San  Diego,  California. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  94-2619  Filed  2-3-94;  8:45  ami 

BILLINOCOOC  M2»-33-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  7.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPi^MENTARY  INFORMATION:  On 

December  10  and  17, 1993,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  64932  and 
65971)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 
Janitorial/Custodial 

Bldgs  433-437, 952-954,  956.  97$, 
980,  20140,  20202C, 20204,  20350, 
20602C, 20604,  20684,  20685, 
20686 
Kirtland  Air  Force  Base,  New  Mexico 
Warehouse  Operation, 
Defense  Contracting  Management, 
District  South, 
805  Walker  Street. 


Marietta,  Georgia, 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  luder  those  contracts. 
Beverly  L.  Milknun, 
Executive  Director. 
(FR  Doc.  94-2620  Filed  2-3-94;  8:45  am) 

BILUNOCODE  6t20-33-# 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

AGENCY:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 

ACTION:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  CiviUan  Personnel  Per  Diem 
Bulletin  Number  175.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  175  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  February  1994. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Qvilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 
The  text  of  the  Bulletin  follows: 

BILUNOCODE  8000  04  M 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA.  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  COVERKKENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

- 

(A)    ♦ 

(B) 

-    (C) 

ALASKA: 

AOAX   5/ 

$  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

81 

57 

140 

12-01-90 

ANCHORAGE 

06-01-09-15 

174 

67 

241 

06-01-94 

09-16--05-31 

82 

58 

140 

01-01-94 

ANIAK 

73 

36 

109 

07-01-91 

ATQASUK 

129 

86 

215 

12-01-90 

BARROW 

105 

83 

188 

11-01-93 

BETHEL 

76 

67 

143 

02-01-94 

BETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54 

164 

07-01-93 

COLDFOOT 

95 

59 

154 

10-01-92 

CORDOVA 

60 

81 

141 

01-01-94 

CRAIG 

67 

35 

102 

07-01-91 

DILLINGHAM 

85 

64 

149 

11-01-93 

DUTCH  HARBOR -UNALASKA 

113 

67 

180 

05-01-92 

EIELSON  AFB 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

ELMENDORF  AFB 

06-01--09-15 

174 

67 

241 

06-01-94 

09-16--O5-31 

82 

58 

140 

01-01-94 

EMMONAK 

62 

61 

123 

10-01-93 

FAIRBANKS 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

- 

06-01--09-15 

174 

67 

241 

06-01-94 

09-16--05-31 

82 

58 

140 

01-01-94 

FT.  WAINWRICHT 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

HOMER 

05-01-09-30 

71 

60 

131 

05-01-94 

10-01--04-30 

60 

58 

118 

02-01-94 

JUNEAU 

(V,.30--09-14 

92 

74 

166 

04-30-94 

09-15--04-29 

78 

73 

151 

01-01-94 

KATMAI  NATIOt^AL  PARK 

89 

59 

148 

12-01-90 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL 

IN  ALASKA, 

HAWAII,  THE 

COMMONWEALTHS  OF  PUERTO  RICO  AND 

THE  NORTHERN  MARIANA 

ISLANDS  AND 

POSSESSIONS  OF  THE  UNITED  STATES 

BY  FEDERAL  GOVERNMENT 

CIVILIAN                 » 

'       EMPLOYEES 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY                      AMOUNT 

RATE 

RATE 

DATE 

(A) 

+    (B) 

-   (C) 

ALASKA:  (CONT'D) 

KENAI-SOLDOTNA 

04-02--09-30              $104 

$  74 

5178 

04-02-94 

10-01- -04-01                 67 

71 

138 

01-01-94 

KETCHIKAN 

04-01--09-30                 82 

71 

153 

04-01>94 

10-01--03-31                69 

70 

139 

01-01-94 

KING  SALMON  3/                75 

59 

134 

12-01-90 

KLAWOCK                      75 

36 

111 

07-01-91 

KODIAK                      74 

65 

139 

01-01-94 

KOTZEBUE                       133 

87 

220 

05-01-93 

KUPARUK  OILFIELD              75 

52 

127 

12-01-90 

METLAKATLA 

06-01- -10-01                95 

58 

153 

06-01-94 

10-02--05-31                72 

56 

128 

02-01-94 

MURPHY  DOME 

05-15--09-15               106  - 

59 

165 

05-15-94 

09-16--05-U                68 

55 

123 

01-01-94 

NELSON  LAGOON                 102 

39 

141 

06-01-91 

NOATAK                       133 

87 

220 

05-01-93 

NCME                          71 

67 

138 

10-01-93 

NOORVIK                      133 

87 

220 

05-01-93 

PETERSBURG                   72 

64 

136 

05-01-92 

POINT  HOPE                   99 

61 

160 

12-01-90 

POINT  LAY  6/                106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADHORSE          73 

60 

133 

11-01-93 

SAND  POINT                   75 

36 

111 

07-01-91 

SEWARD 

05-01--09-30                90 

65 

155 

05-01-94 

10-01- -04-30        -       52 

62 

114 

01-01-94 

SHUNGNAK                    133 

87 

220 

05-01-93 

SITKA-MT.  EDGECOMBE           79 

71 

150 

01-01-94 

SKAGWAY 

04-01--09-30                82 

71 

153 

04-01-94 

10-01--03-31                69 

70 

139 

01-01-94 

SPRUCE  CAPE                  74 

65 

139 

01-01-94 

ST.  GEORGE                  100 

39 

139 

06-01-91 

ST.  MARY'S                   77 

59 

136 

06-01-93 

ST.  PAUL  ISLAND               62 

63 

125 

10-01-93 

TANANA                       71 

67 

138 

10-01-93 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA.  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AlH)  THE  HORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CTVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

ALASKA:  (CONT'D) 

TOK 

05-02--09-30 

$  60 

$  5« 

$118 

05-02-94 

10-01--05-01 

51 

57 

108 

01-01-9* 

W1IAT 

97 

63 

160 

12-01-90 

VALDEZ 

05-01--09-U 

9i 

61 

156 

05-01-94 

09.15--O<.-30 

79 

59 

138 

01-01-94 

WAINWRICHT 

90 

75 

165 

12-01-90 

WALKER  LAKE 

82 

54 

136 

12-01-90 

WRANGELL 

04-01--09-30 

82 

71 

153 

04-01-94 

10-01--03-31 

69 

70 

139 

01-01-94 

YAKUTAT 

77 

58 

135 

11-01-93 

OTHER   3.  4.  6/ 

63 

48 

111 

01-01-93 

AMERICAN  SAMOA 

85 

47 

132 

12-01-91 

GUAM 

155 

75 

^  230 

05-01-93 

HAWAII: 

ISLAND  OF  HAWAII:  HILO 

73 

61 

134 

06-01-93 

ISLAND  OF  HAWAII:  OTHER 

80 

71 

151 

06-01-93 

ISLAND  OF  KAUAI 

04-01--11-30 

110 

75 

185 

06-01-93 

12-01--03-31 

122 

76 

198 

12-01-93 

ISLAND  OF  KUR£  1/ 

13 

13 

12-01-90 

ISLAND  OF  MAUI 

04-01--H-30 

79 

71 

150 

06-01-93 

12-01--03-31 

96 

73 

169 

12-01-93 

ISLAND  OF  OAHU 

105 

62 

167 

06-01-93 

OTHER 

79 

62 

141 

06-01-93 

JOHNSTON  ATOLL  2/ 

21 

20 

41 

10-01-93 

MIDWAY  ISLANDS   1/ 

13 

13 

12-01-90 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

68 

55 

123 

01-01-93 

SAIPAN 

100 

69 

169 

01-01-93 

TINIAN 

50 

55 

105 

01-01-93 

OTHER 

20 

13 

33 

12-01-90 

PUERTO  RICO: 

BAYAMON 

^ 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15- -04-30 

116 

76 

192 

12-15-93 
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MAXIMUM  PER  DIEM  RATES  FOR  OFnClAL  IHAVEL  IN  AlASKA,  HAUAII.  THE 
COmONWEALTHS  OF  PUERTO  RICO  AMD  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIOIS  OF  THE  WITEO  STATES  BY  FEDERAL  G0VERM1ENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)   ♦ 

(B) 

-   (C) 

PUERTO  RICO:  (CONT'D) 

CAROLINA 

05-01--12-14 

$  9J 

$  73 

9166 

09-01-93 

12-1S--04-30 

116 

76 

192 

12-15-93 

FAJARDO  (INCL  CEIBA.  LOQUILLO  AND  MUMACAO) 

04-16--12-10 

65 

52 

117 

10-01-93 

12-11. -0A-I5 

110 

52 

162 

12-11-93 

FT.  BUCHANAN  (INCL  GSA 

SERV  era,  CUAYNABO) 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

MAYACUEZ 

85 

65 

150 

08-01-92 

PONCE 

96 

75 

171 

09-01-93 

ROOSEVELT  ROADS 

O4-16--12-10 

63 

52 

117 

10-01-93 

12-11.-OA-15 

110 

52 

162 

12-11-93 

SABANA  SECA 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

SAN  JUAN  (INCL  SAN  JUAN 

COAST  GUARD  UNITS) 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

IK 

76 

192 

12-15-93 

OTHER 

63 

52 

115 

08-01-92 

VIRGIN  ISLANDS  OF  THE  US 

06-02--12-19 

180 

112 

292 

09-01-93 

12-20--06-01 

255 

120 

375 

12-20-93 

WAKE  ISLAND   2/ 

4 

17 

21 

12-01-90 

ALL  OTHER  LOCAUTIES 

20 

13 

33 

12-01-90 

FOOTNOTES 

1/  Comnerclal  facillcles  are  noc  cvailabl*.  Th«  seal  and  Incidental 
expense  rate  cover*  charges  for  seals  in  available  faclllttes  plus  an 
additional  allowance  for  Incidental  expenses  and  will  be  Increased  by 
the  amount  paid  for  Govemoent  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.   Only  Govemaent-owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality.   This 
per  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  seals 
and  incidental  expenses. 
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MAXIMUM  FER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


3/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $19.65  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Shemya  AFB,  Clear  AFS,  Galena  APT  and  King  Salmon 
APT.   This  rate  will  be  increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  $4  for  each  meal  procured  at  a  commercial 
facility.   The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure. 

U/   On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island,  Alaska.   This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.   The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2A00  on  the  day 
prior  to  the  day  of  departure. 

5/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed 
in  the  table.   This  rate  will  be  increased  by  the  amount  paid  for  U.S. 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are  prescribed  for  the  following  locations 
in  Alaska:   Cape  Lisbume  RRL,  Cape  Newenham  RRL,  Cape  Romanzof  APT,  Fort 
Yukon  RRL,  Indian  Mtn  RRL,  Sparrevohn  RRL,  Tatalina  RRL,  Tin  City  RRL, 
Barter  Island  AFS,  Point  Barrow  AFS.  Point  Lay  AFS  and  Oliktok  AFS.   The 
amount  to  be  added  to  the  cost  of  government  quarters  in  determining  the 
per  diem  will  be  $3.50  plus  the  following  amount: 


DOD  Personnel 
Non-DOD  Personnel 


Daily  Rate 
$13 
$30 
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Dated:  January  31. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc  94-2491  Filed  2-3-94;  8:45  am) 
BIUJNOCOM  500»»*M 


Department  of  the  Arniy 

Notice  of  AvailatHlity  of  a  Draft 
Environmental  Impact  Statement  for 
the  Theater  Missile  Defense  Extended 
Test  Range 

AGENCY:  Department  of  the  Army, 
Department  of  Defense. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Theater 
Missile  Defense  (TMD)  Extended  Test 
Range  proposal  is  now  available  for 
review  and  comment.  The  DEIS  has 
assessed  potential  impacts  associated 
with  conducting  extended  range  missile 
and  sensor  tests  at  four  alternative  test 
range  areas.  The  TMD  program  would 
allow  for  the  development  of  a  means  to 
protect  deployed  U.S.  forces,  as  well  as 
U.S.  friends  and  alhes  around  the 
world,  against  attacks  by  short-  and 
medium-range  ballistic,  cruise,  or  air-to- 
surface  missiles  armed  with 
conventional,  nuclear,  biological,  or 
chemical  warheads. 

These  tests  would  consist  of  multiple 
demonstration  and  developmental 
missile  launches  along  proposed  flight 
paths  from  off-range  locations,  with 
intercepts  of  targets  over  existing  range 
areas  or  open  sea  areas  located  within 
and  outside  of  the  United  States. 
Surface-to-surface  missile  tests  are  also 
proposed.  These  flights  are  needed  to 
validate  system  design  and  operational 
effectiveness. 

The  DEIS  addresses,  to  the  extent 
possible,  the  potential  environmental 
impacts  that  would  result  from  test  site 
modifications,  launch  preparation 
requirements,  missile  flights  along  the 
proposed  flight  paths,  and  intercepts  of 
targets  over  existing  ranges  or  of)en  sea 
areas.  It  also  identifies  any  mitigation 
measures  that  could  avoid  or  lessen 
those  impacts.  Environmental  resource 
topics  evaluated  include:  air  quahty. 
airspace,  noise,  geology  and  soils,  water 
resources,  socioeconomics,  hazardous 
materials  and  waste,  health  and  safety, 
land  use,  infrastructure  and 
transportation,  and  biological  and 
cultural  resources. 
Lead  agency:  U.S.  Army  Space  and 

Strategic  Defense  Command 
Cooperating  agencies:  Ballistic  Missile 

Defense  Organization,  United  States 

Air  Force,  United  States  Navy,  Bureau 


of  Land  Management,  Federal 

Aviation  Administration. 

Proposed  action:  The  proposed  action 
is  to  conduct  extended  range  tests  of 
target  missiles,  defensive  missiles,  and 
sensor  systems  at  one  or  more  of  four 
test  range  areas.  The  tests  would  involve 
target  and  defensive  missile  launches 
from  existing  test  ranges  and  from  off- 
range  locations.  Potential  off-range 
launch  locations  may  include  land  areas 
and  sea-based  platforms.  Missile-to- 
missile  intercepts  would  occxir  over 
existing  test  range  areas  or  over  open  sea 
areas.  Approximately  100  flight  tests 
could  occur  during  the  period  1994  to 
2000,  from  more  than  one  off-range 
location,  and  potentially  from  more  than 
one  test  range  area.  Alternatives  for 
conducting  these  missile  flight  tests  and 
intercepts,  which  are  evaluated  in  the 
TMD  Extended  Test  Range  DEIS,  are: 

1.  White  Sands  Missile  Range 
(VVSMR),  NM.  This  alternative  includes 
missile  launches  and  sensor  testing  at 
WSMR  and  Ft.  Bliss,  TX,  with  off-range 
missile  launches  from  Ft.  Wingate  Depot 
Activity,  NM,  and  the  Green  River 
Launch  Complex,  UT. 

2.  Eglin  Air  Force  Base  (AFB).  FL. 
This  alternative  includes  missile 
launches  and  sensor  testing  at  Eglin 
AFB  on  Santa  Rosa  Island  and  at  Cape 
San  Bias,  with  off-range  missile 
launches  from  a  sea-based  platform  in 
the  Gulf  of  Mexico. 

3.  The  Western  Range,  CA.  This 
ahemative  includes  missile  launches 
and  sensor  testing  at  Vandenberg  AFB. 
San  Nicolas  Island,  and  San  Clemente 
Island,  with  off-range  missile  launches 
from  a  sea-based  platform  in  the  Pacific 
Ocean. 

4.  Kwajalein  Missile  Range  (KMR), 
U.S.  Army  Kwajalein  Atoll,  Republic  of 
the  Marshall  Islands.  This  alternative 
includes  missile  launches  and  sensor 
testing  at  KMR  and  Wake  Island  with 
off-range  missile  launches  from  a  sea- 
based  platform  in  the  Pacific  Ocean. 
DATES:  The  Army  will  conduct  public 
hearings  concerning  the  Draft  £IS  in  the 
following  communities.  Public 
comments  are  invited  through  28 
March,  1994. 

February  22, 1994 — Gallup.  New 

Mexico,  Oxnard,  California 
February  23, 1994— Crownpoint,  New 

Mexico,  Lompoc,  Cahfomia 
March  1,  1994-— Shiprock,  New  Mexico, 

FL  Walton  Beach.  Florida 
March  2. 1994— Moab.  Utah.  Port  St. 

Joe.  Florida 
ADDRESSEE:  Written  comments  may  be 
forwarded  to:  Mr.  Etavid  Hasley.  U.S. 
Army  Space  and  Strategic  Defense 
Command.  ATTN:  CSSD-EN-V.  P.O. 
Box  1500,  Huntsville.  AL  35807-3801. 


Written  comments  should  be  received 
by  28  March  1994.  To  record  requests 
for  further  information,  call  toll  free  1- 
800-60^3030. 

Dated:  January  28. 1994. 
Lewis  D.  Waflcer. 

Deputy  Assistant  Secretary  of  the  Army. 
(Environmental,  Safety  and  Occupational 
Health)  OASAflJ^B^l 
(PR  Doc.  94-2506  Filed  2-3-94;  8:45  am) 
BILUNO  COOC  S7t0-0«-M 


DEPAirrMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  reqi>ests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  from  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  January  27, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Cary  Green,  Department  of 
Education,  7th  &  D  Streets  SW.,  room 
4682,  Regional  Office  Building  3. 
Washington.  IX  20202. 
FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green,  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  ptartidpation  in  the  approval 
process  would  defeat  the  purpose  of  the    ^ 
information  collection,  violate  State  or     / 
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Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Service,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  0MB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
■  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  January  28, 1994. 
Cary  Green, 

Director.  Information  Resources  Management 
Senice. 

Office  of  Postsecondary  Education 

Type  of  Review:  Emergency 

Title:  Application  for  Cooperative 
Demonstration  School-To-Work 
Opportunities  State  Implementation 
Grant 

Abstract:  This  collection  requirement 
will  be  used  for  a  single  direct  grant 
competition  to  implement  an  absolute 
priority  on  School-To-Work 
Opportunities  State  Implementation 
Grants  under  the  Cooperative 
Demonstration  Program  authorized 
under  Title  IV,  part  420A  of  the  Carl 
Perkins  Vocational  and  Applied 
Technology  Education  Act  (Pub.  L. 
101-392).  The  requested  information 
will  be  used  to  determine  the 
eligibility  of  the  applicant  and 
whether  the  project  proposed  can  be 
funded  under  the  provisions  of  the 
appropriate  statutes  or  regulations. 

Additional  Information:  The  U.S. 
Department  of  Education  has 
requested  an  emergency  review  and 
approval  from  the  Office  of 
Management  and  Budget.  The 
Department's  requested  approval  date 
is  January  28, 1994.  To  implement 
this  White  House  initiative  as  early  as 
possible,  the  Secretaries  of  Education 
and  Labor  have  been  working  in 
partnership  with  the  goal  of  having  a 
substantial  number  of  secondary 
students  engaged  in  school-to-work 
transition  activities  in  the  coming 
school  year.  To  achieve  this,  the 
Department's  intended  grant 
recipients  must  be  notified  during 
Mey  of  1994  and  their  grants  must  be 
awarded  by  July  1, 1994.  A 
publication  of  the  notice  inviting 
applications  by  January  28, 1994  will 
be  essential  to  meeting  the  other  target 
dates. 


Frequency:  One  time 
Affected  Public:  State  or  local 

government;  Non-profit  institutions 
Reporting  Burden: 

Responses:  50 

Burden  Hours:  4,500 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
[FR  Doc.  94-2488  Filed  2-3-94;  8:45  am) 

BILUMO  CODC  4000-01-M 


Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  7, 
1994. 

ADDRESSES:  Written  comnients  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green.  Department 
of  Education,  400  Maryland  Avenue, 
SW..  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Green  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 


Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/ or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  January  28, 1994. 
Gary  Green, 

Director,  Information  Resources  Management 
Senice. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Application  for  Training  Programs 
in  Early  Childhood  Education  and 
Violence  Counseling. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees;  Non-profit  institutions 

Reporting  Burden: 
Responses:  90. 
Burden  Hours:  540. 

Recordkeeping  Burden: 
Recordkeepers:  5. 
Burden  Hours:  50. 

Abstract:  Institutions  of  higher 
education  will  apply  for  grants  to 
establish  innovative  programs  to 
recruit  and  train  students  under  the 
Training  Programs  in  Early  Childhood 
Education  and  Violence  Counseling. 
The  Department  will  use  this 
information  to  make  grant  awards. 

IFR  Doc.  94-2490  Filed  2-3-94;  8:45  am) 

BILUNQ  CODE  400(M)1-P 

[CFDA  Nos.:  84.097A,  84.055A-E,  84.200] 
AGENCY:  Department  of  Education. 
ACTION:  Extension  of  closing  dates. 

SUMMARY:  On  September  24, 1993,  the 
Department  of  Education  published  in 
the  Federal  Register  (58  FR  50153)  a 
combined  application  notice  inviting 
applications  for  new  awards  for  fiscal 
year  1994  under  many  of  the 
Department's  direct  grant  and 
fellowship  programs.  Among  the 
programs  listed  in  the  combined 
\  application  notice  were  the  Law  School 
Clinical  Experience  Program  and  the 
Cooperative  Education  Program. 
Additionally,  on  December  16, 1993.  the 
Department  of  Education  published  in 
the  Federal  Register  (58  FR  65838)  a 
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notice  inviting  applications  for  new 
awards  for  fiscal  year  1994  under  the 
Graduate  Assistance  in  Areas  of 
National  Need  Program.  Detailed 
information  concerning  each 
competition  was  included  in  each 
program  notice. 

The  purpose  of  this  notice  is  to  allow 
those  applicants  affected  by  the  recent 
earthquake  in  California  additional  time 
to  submit  their  applications.  Applicants 
who  reside  in  areas  designated  by  the 
President  as  adversely  affected  by  a 
major  disaster  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.) 
between  January  17, 1994  and  the 
original  closing  date  may  take  advantage 
of  this  extension.  Applicants  should 
indicate  in  their  applications  that  they 
reside  in  an  adversely  affected  area  as 
designated  by  the  President. 

Note:  Applications  must  be  received  by  the 
extended  due  date — not  postmarked  by  that 
date.  Applications  received  after  the 
extended  due  date  will  not  be  accepted. 

Extended  Deadline  for  Transmittal  of 
Applications: 

The  deadline  for  receipt  of 
applications  is  extended  for  the 
following  programs. 

Law  School  Clinical  Experience 
Program  (CFDA  No.  84.097A) 

The  notice  inviting  applications  for 
the  Law  School  Clinical  Experience 
Program  was  published  in  the  Federal 
Register  on  September  24, 1993  (58  FR 
50153).  The  revised  deadline  for  receipt 
of  applications  is  February  23, 1994. 

For  Further  Information  Contact:  John 
J.  Lank,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.,  Portals 
Building,  Courtyard  Level,  Washington, 
DC  20202-5251.  Telephone:  (202)  260- 
3281. 

Program  Authority:  20  U.S.C.  1134u, 
1134V. 

Cooperative  Education  Programs  (CFDA 
No.  84.055A-E) 

The  notice  inviting  applications  for 
the  Cooperative  Education  Programs 
was  published  in  the  Federal  Register 
on  September  24, 1993  (58  FR  50152). 
The  revised  deadline  for  receipt  of 
applications  is  March  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  E.  Bonas,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Portals  Building,  Courtyard  Level, 
Washington,  DC  20202-5251. 
Telephone:  (202)  260-3265. 

Program  Authority:  20  U.S.C.  1133, 
1133a,  1133b, 1133c 


Graduate  Assistance  in  Areas  of 
National  Need  Program  (CFDA  No. 
84.200) 

The  notice  inviting  applications  for 
the  Graduate  Assistance  in  Areas  of 
National  Need  Program  was  published 
in  the  Federal  Register  on  December  16, 
1993  (58  FR  65838).  The  revised 
deadline  for  receipt  of  applications  is 
February  28, 1994. 

For  Further  Information  Contact: 
Celeste  Felious,  U.S.  Department  of 
Education,  400  Marj'Iand  Avenue,  SW., 
Portals  Building,  Courtyard  Level, 
Washington,  DC  20202-5251. 
Telephone:  (202)  260-3368. 

Program  Authority:  20  U.S.C.  11341- 
1134q-l 

Lidividuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  Federal  Register. 

Dated:  January  31, 1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  94-2489  Filed  2-3-94;  8:45  am] 

BILUNO  coot  4000-01-P 


DEPARTMENT  OF  ENERGY 

Availability  of  Draft  Federal  Report  on 
Energy  Facility  Siting 

AGENCY:  Office  of  Policy.  Planning  and 

Program  Evaluation,  U.S.  Department  of 

Energy. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

SUMMARY:  On  December  16, 1993,  U.S. 
Department  of  Energy  (DOE)  announced 
the  availability  of  a  draft  report  on 
energy  facility  siting,  Energy 
Infrastructure  of  the  United  States  and 
Projected  Siting  Needs:  Scoping  Ideas, 
Identifying  Issues  and  Options;  Draft 
Report  of  the  Department  of  Energy 
Working  Group  on  Energy  Facility 
Siting  to  the  Secretary  (58  FR  65703). 
The  purpose  of  the  draft  report  is  to 
address  key  issues  impeding  the  siting 


of  energy  facilities.  The  report  presents 
data  and  analysis  regarding  energy 
service  needs,  infrastructure 
requirements,  and  constraints  to  siting 
of  energy  facilities.  The  report  also 
presents  a  series  of  potential  initiatives 
to  help  improve  the  overall  siting 
process  for  energy  facilities.  The  draft 
report  is  accompanied  by  a  second 
volume  that  provides  documentation  on 
the  methodology  used  to  conduct  the 
analysis.  This  notice  announces  the 
extension  of  the  comment  p)eriod  due  to 
requests  from  interested  parties. 
DATES:  Individuals  wishing  to  present 
their  views  on  the  draft  report  should  do 
so  in  writing  by  April  30. 1994. 
ADDRESSES:  A  copy  of  the  draft  report 
and  the  documentation  summary  is 
available  for  inspection  and 
reproduction  at  the  public  reading  room 
of  the  U.S.  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Ave.,  SW.,  Washington,  DC  The  public 
reading  room  is  open  from  9  a.m.  to  4 
p.m.;  you  may  contact  reading  room 
staff  at  (202)  586-6020.  If  you  wish  to 
have  a  copy  of  the  draft  report  mailed 
to  you  directly,  please  contact  Dr.  Barry 
Gale  at  the  address  below. 

Four  copies  of  the  written  comments 
should  be  addressed  to  Dr.  Barry  G. 
Gale,  Office  of  Policy,  Planning  and 
Program  Evaluation,  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW.. 
PO-63,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barry  G.  Gale,  Office  of  Policy, 
Planning  and  Program  Evaluation,  U.S. 
Department  of  Energy.  1000 
Independence  Ave..  SW.,  PO-63. 
Washington.  DC  20585.  (202)  586-6708. 

Issued  in  Washington.  DC  on  January  28, 
1994. 

Abraham  E.  Haspel, 

Deputy  Assistant  Secretary  for  Economic  and 
Environmental  Policy. 
(FR  Doc.  94-2599  Filed  2-3-94;  8:45  am) 

BILUNO  COM  ttSO-OI-M 


Environmental  Restoration  and  Waste 
Management 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  inquiry  and  request  for 

comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  developing  eligibility  standards 
and  funding  criteria  for  the  distribution 
of  DOE  discretionary  funds  to  federally- 
recognized  American  Indian  tribes  by 
DOE'S  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM).  Discretionary  funds,  pursuant  to 
Section  646  of  the  DOE  Organization 
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Act.  are  awarded  to  Indian  tribes  to 
participate  in  IX)E's  remediation  and 
management  program  for  wastes 
produced  as  the  result  of  its  activities  at 
its  former  and  current  weapons 
production  facilities.  Such  participation 
relates  directly  to  DOE's  American 
Indian  Tribal  Government  policy, 
pursuant  to  DOE  Order  1230.2. 
recognizing  a  govemment-to- 
govemment  relationship  with  Indian 
tribes. 

Because  of  the  potential  for  broad 
interest.  DOE  is  providing  interested 
parties  an  opportunity  for  comment  on 
issues  related  to  the  funding  of  Indian 
tribes  who  are  directly  affected  by  DOE 
activities.  DOE  invites  written  comment 
on  the  criteria  development  process 
before  proposing  guidelines.  In 
addition,  DOE  will  schedule  public 
workshops  at  several  of  its  sites. 
Announcement  of  the  location,  date, 
and  time  of  the  public  workshops  will 
be  published  in  the  Federal  Register.  At 
these  workshops,  tribes  and  other 
interested  parties  will  have  an 
opportimity  to  further  discuss  issues 
related  to  guidance. 
DATES:  Written  submissions  on  this 
notice  of  inquiry  are  due  on  or  before 
June  1, 1994. 

ADDRESSES:  Written  comments  should 
he  submitted  to  Margaret  Fernandez, 
OfTice  of  Environmental  Restoration  and 
Waste  Management.  Office  of  Public 
Accountability  {EM-5).  U.S.  Department 
of  Energy.  Room  5B-031. 1000 
Independence  Ave.  SW..  Washington 
ex:  20585.  FAX  Telephone:  (202)  586- 
0293. 

FOfl  FURTHER  IMFOftMATION  CONTACT: 
Margaret  Fernandez,  at  the  address 
above,  or  by  telephone  at  (202)  586- 
5821. 

I.  Background 

In  1989,  the  Office  of  Environmental 
Restoration  and  Waste  Management  was 
established  to  address  environmental 
problems  at  the  Department's  facilities. 
Many  of  the  Department's  past,  present, 
and  futiufl  activities  potentially  affect 
Indian  tribes.  Past  activities  of  DOE 
involved  the  research  and  production  of 
plutonium,  uranium,  and  other 
hazardous  substances.  Present  and 
future  activities  focus  on  the 
management  and  remediation  of  wastes 
produced  as  a  result  of  the  Department's 
production  activities. 

Because  DOE's  activities  may  affect 
tribes  in  close  proximity  to  DOE  sites, 
the  Department's  policy  is  to  consult 
with  these  tribes  and  support  tribal 
environmental  remediation  programs. 
The  fundamental  goals  of  DOE's  policy 
are  to  involve  affected  tribes  in 


remediation  activities,  provide  tribes 
safe  access  to  and  management  of 
cultural  and  natural  resources,  and 
promote  tribal  economic 
competitiveness  and  self-sufficiency 
pursuant  to  administration  policy  and 
legal  requirements. 

In  the  past.  DOE  discretionary  funds 
have  been  distributed  to  Indian  tribes 
primarily  through  planning  grants. 
Planning  grants  have  funded  tribal 
environmental  restoration  and  waste 
management  programs  to  identify, 
analyze  and  take  initiatives  to  address 
waste  management  and  cleanup  issues 
stemming  from  DOE  sites  and  facilities. 
The  Nez  Perce  Tribe,  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation,  and  the  Yakima  Indian 
Nation  have  received  planning  grants 
related  to  the  Hanford  site. 

As  an  alternative  to  planning  grants, 
DOE  has  used  cooperative  agreements  to 
fund  tribal  activities.  A  cooperative 
agreement  requires  greater  involvement 
between  DOE  and  the  participant  in 
negotiating  and  conducting  the 
proposed  activities.  This  involvement 
results  in  specific  project  milestones 
and  products  that  ensure  greater 
accountability.  The  Department  has 
successfully  employed  cooperative 
agreements  to  iinplement  hazardous 
materials  emergency  response  programs, 
as  occtirred  in  the  case  of  the  Waste 
Isolation  Pilot  Project  with  the 
Shoshone-Bannock  Tribes,  and  at  the 
Hanford  site  with  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation.  Based  on  this  experience, 
DOE  intends  to  use  cooperative 
agreements  as  the  prime  vehicle  for 
tribal  involvement  in  environmental 
remediation  activities.  In  addition  to  the 
use  of  cooperative  agreements,  the 
govemment-to-govenmient  relationship 
between  DOE  and  tribal  nations  may 
also  be  expressed  through  site-specific 
agreements,  memoranda  of 
understanding,  and  joint  ventures. 

The  amount  of  DOE  discretionary 
funds  available  for  tribal  cleanup 
activities  in  the  early  years  of  the  EXDE 
environmental  program  was  based  on 
large  projected  budget  increases. 
However,  present  and  anticipated 
budget  constrictions  for  the  EM  program 
only  allow  for  moderate  funding.  As  a 
result,  the  amount  of  funds  available  for 
tribal  environmental  management  and 
cleanup  activities  has  leveled,  while  the 
degree  of  involvement  by  tribes,  and  the 
number  of  tribes  that  want  to  be 
involved  in  remediation  activities, 
continue  to  grow.  Budget  limitations, 
coupled  with  EXDE's  commitment  to 
involve  affected  tribes  in  its  cleanup 
and  management  activities,  necessitate 
the  development  of  standards  and 


guidance  for  disbursement  of  DOE 
discretionary  funds  to  tribes. 

These  standards  will  require  the 
development  of  criteria  relating  to 
eligibility  and  funding  Eligibility 
criteria  would  determine  which  tribes 
would  qualify  to  enter  into  cooperative 
agreements  with  DOE.  Funding  criteria 
would  determine  the  tjrpes  of  activities 
that  are  to  be  funded  and  the  levels  of 
funding.  DOE  acknowledges  that 
eligibility  and  funding  criteria  may 
utilize  similar  factors. 

II.  Discussion — Eligibility  and  Funding 
Criteria 

A.  Eligibility 

Eligibility  criteria  would  determine  if 
a  federally-recognized  Indian  tribe 
qualifies  to  enter  into  a  cooperative 
agreement  allowing  tribal  participation 
in  DOE  environmental  remediation 
activities.  The  following  considerations 
could  be  used  to  determine  tribal 
eligibility: 

(1)  Should  a  tribe  be  considered 
eligible  if  its  legal  interests  arising  bom 
treaty,  statutes,  and  case  law  are  affected 
by  a  DOE  hazardous  waste  site. 

(2)  Should  a  tribe  be  considered 
eligible  if  its  legal  interests  arising  from 
treaty,  statutes,  and  case  law  are  affected 
by  a  DOE  produced  waste  stream  or 
transportation  corridor  which  carries 
DOE  hazardous  wastes? 

(3)  Should  a  tribe  considered  eligible 
if  its  cultural  and  natural  resources  are 
located  on  or  in  close  proximity  to  a 
DOE  hazardous  waste  site,  DOE 
produced  waste  stream,  or 
transportation  corridor  which  carries 
DOE  hazardous  wastes?  Please  define 
cultural  and  natural  resources. 

(4)  Should  a  tribe  be  eligible  if  its 
reservation  is  located  on  or  in  close 
proximity  to  a  DOE  hazardous  waste 
site,  DOE  produced  waste  stream,  or 
transportation  corridor  which  carries 
DOE  hazardous  wastes? 

(5)  Should  "close  proximity"  be 
limited  to  a  geographically  defined  area 
in  relation  to  a  DOE  hazardous  waste 
site,  DOE  produced  waste  stream,  or 
transportation  corridor  which  carries 
DOE  hazardous  wastes  (e.g.,  a 
geographic  area  of  not  more  than  50 
miles,  100  miles,  etc.,  from  a  hazardous 
site)? 

(6)  Should  "close  proximity"  be 
defined  to  include  more  distant  areas 
where  actual  or  likely  physical  harm 
could  occur  as  a  result  of  a  DOE 
hazardous  waste  site,  DOE  produced 
waste  stream,  or  transportation  corridor 
which  carries  DOE  hazardous  wastes? 

(7)  What  other  factors  should  be 
considered  in  determining  eligibility? 
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B.  Funding 

Once  it  is  ascertained  which  tribes  are 
eligible  to  enter  into  cooperative 
agreements  with  DOE,  the  next 
determination  is  what  particular  tribal 
activities  should  be  funded  and  at  what 
levels.  The  following  considerations 
which  could  be  used  to  determine  tribal 
funding  include: 

(1)  Should  a  priority  system  be  used 
to  categorize  activities  by  factors  such  as 
the  following: 

(a)  The  degree  of  the  threat  or  actual 
level  of  harm  to  a  tribe  (e.g.,  the  greater 
threat  of  harm,  the  greater  the  priority, 
etc.): 

(b)  Size  of  affected  tribal  population; 
and 

(c)  Types  of  activities  proposed,  (e.g., 
a  groundwater  monitoring  activity  to 
ensure  a  safe  drinking  water  supply 
versus  the  remediation  of  a  cultural 
site). 

(i)  Should  activities  that  support  tribal 
management  of  cultural  resources 
receive  greater  priority  than  other 
activities? 

(ii)  Should  activities  which  would 
assist  a  tribe  in  becoming  more 
economically  competitive  and  self- 
sufficient  receive  greater  priority  than 
other  activities? 

(2)  Should  the  fact  that  a  tribe  was 
previously  funded  by  DOE  mean  it 
should  receive  greater  consideration 
than  a  tribe  that  has  never  been  funded, 
or  the  opposite? 

(3)  Should  a  tribe  receive  greater 
funding  consideration  for  past 
participation  in  DOE  activities  that  were 
well  performed  by  the  tribe? 

(4)  Where  possible,  should  tribes  that 
coordinate  and  prepare  a  joint  proposal 
receive  more  favorable  consideration 
than  proposals  by  individual  tribes? 

(5)  To  what  extent  should  proximity 
be  taken  into  accoxmt  in  funding  one 
tribe  that  can  argue  a  greater  degree  of 
affectedness  over  another  tribe? 
"Affected"  is  defined  in  this  instance  to 
apply  to  a  tribe  that  faces  a  substantial 
environmental  or  health  impact. 

m.  Request  for  Submissions 

The  criteria  and  other  ideas  raised  in 
this  Notice  are  suggestions  for  comment. 
Comments  need  not  address  all 
suggestions  raised  in  this  inquiry  and 
can  be  limited  to  particular  points.  DOE 
welcomes  additional  comments  on 
eligibility  and  funding  criteria  for 
Indian  tribes.  All  written  information 
provided  by  respondents  will  be 
available  for  public  inspection  at  the 
Department  of  Energy,  Freedom  of 
Information  Reading  Room,  room  lE- 
190, 1000  Independence  Avenue,  SW., 
Washington,  20585,  between  the  hours 


of  9  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays. 
Pursuant  to  the  provisions  of  10  CFR 
1004.11  (1983),  any  person  submitting 
information  believed  to  be  confidential 
and  exempt  by  law  from  public 
disclosure  should  submit  a  copy  of  the 
document  in  which  information 
believed  to  be  confidential  has  been 
deleted  along  with  the  confidential 
submissions.  The  Department  of  Energy 
will  determine  the  confidential  status  of 
the  information  and  treat  it  accordingly. 

Signed  at  Washington,  DC.  this  31st  day  of 
January,  1994. 

Thomas  P.  Gnimbly, 

Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management 
[FR  Doc.  94-2596  Filed  2-3-94;  8:45  ami 
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Research,  Development  and 
Demonstration  of  New  and  Advanced 
Natural  Gas  Utilization  Technologies — 
Very  Low  Emission  Industrial 
Combustion  Equipment;  Financial 
Assistance,  DE-PS07-94ID13285 

AGENCY:  Department  of  Energy,  Idaho 

Operations  Office. 

ACTION:  Solicitation  for  Financial 

Assistance. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  Public  Law  93-577,  and 
Federal  Non-nuclear  Energy  Research 
and  Development  Act  of  1974.  the  U.S. 
Department  of  Energy  (DOE)  Idaho 
Operations  Office  (ID),  is  seeking  cost- 
shared  applications  to  expedite  private 
sector  deployment  of  cost  effective  new 
and  advanced  natural  gas  combustion 
systems  which  improve  efficiency  and 
reduce  combustion  emissions 
significantly  without  post-combustion 
controls.  To  encourage 
commercialization  of  the  developed 
technology,  applications  are  expected  to 
include  direct  participation  by  an 
industrial  partner  (equipment 
manufacturers,  the  end  user  industry 
sector  or  the  natural  gas  industry).  A  * 
minimum  20%  non-DOE  cost-share  for 
research  and  development  phases  and  a 
minimum  50%  non-DOE  cost-share  for 
the  demonstration  phase  is  required. 
The  applicant  or  one  of  the  industrial 
partners  is  expected  to  be  an 
organization  that  will  market  the 
equipment  developed  and  demonstrated 
as  a  result  of  this  soUcitation.  This  is  a 
complete  solicitation  document. 
DATES:  The  effective  date  of  this 
solicitation  is  February  4, 1994.  The 
deadline  for  receipt  of  appfications  is  4 
p.m.  MDT.  May  5, 1994. 
ADDRESSES:  Applications  shall  be 
submitted  to:  NUMBER  DE-PS07- 


94ID13285  J.O.  Lee.  Contracting  Officer; 
Procurement  Services  Division;  U.S. 
Department  of  Energy;  785  DOE  Place, 
MS  1221,  Idaho  Falls.  ID  83401-1562. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dallas  L.  Hoffer,  Contract  SpeciaHst, 
(208) 526-0014. 

Background 

U.S.  Industry  bums  eighteen  percent 
of  all  fuels  combusted  in  the  U.S.  for  all 
purposes.  Wide  spread  adoption  of 
combustion  equipment  incorporating 
even  a  small  imptovement  in  efficiency 
can,  on  a  nation-wide  basis,  result  in 
significant  energy  savings  which 
translate  into  significant  cost  savings. 

Projects  sponsored  by  the  DOE 
Industrial  Combustion  Equipment 
Program  are  based  on  the  needs  and 
concerns  of  industry.  The  program 
advances  technology  to  the  point  of 
commercialization.  Historically, 
activities  have  focused  on  the 
development  of  energy  efficient, 
environmentally  benign  combustion 
equipment  for  use  in  one  or  more  high 
energy  consuming  manufacturing 
industries. 

The  on-going  implementation  of  clean 
air  regulations  is  making  environmental 
considerations  a  major  factor  in  the 
adoption  of  the  equipment  developed  by 
this  DOE  Program.  Low  emissions  are 
expected  to  be  the  major  incentive  for 
adoption  of  these  energy  saving 
technologies  by  industry. 

Title  I  of  the  1990  Clean  Air  Act 
Amendments  (CAAA),  requires  some 
ozone  non-attainment  areas  to  meet  9 
ppm  or  lower  NOx  standards  for  new 
industrial  combustion  equipment.  This 
emission  target  can  now  be  met  only  by 
using  Selective  Catalylic  Reduction 
(SCR)  systems  which  have  high  capital 
and  operating  costs  and  which  may 
have  a  substantial  energy  penalty, 
resulting  in  low  overall  energy 
efficiency.  The  need  to  use  SCR  systems 
on  new  industrial  units  has  been  a 
serious  impediment  to  the  replacement 
of  existing  equipment  which  is 
generally  "grandfathered"  and  may 
require  no  emission  controls  or  minimal 
controls  such  as  low  NOx  burners  for 
continued  operation.  As  a  consequence, 
industry  has  kept  old,  inefficient 
equipment  operating,  often  far  beyond 
the  anticipated  or  design  life  of  that 
equipment. 

The  opportunity  now  exists  for  the 
U.S.  to  introduce  very  low  emission 
combustion  equipment  for  use  by 
industry.  Emissions  would  be  in  the 
range  now  realized  with  post- 
combustion  equipment  controls,  but 
these  costly,  inefficient  downstream 
systems  would  not  be  needed. 
Mandated  emissions  targets  would  be 
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met  by  using  equipment  based  on 
advanced  natural  gas  combustion  < 

techniques  and  would  be  realized  by 
replacing  or  retrofitting  existing 
furnaces,  heaters,  and  boilers  with  these 
advanced  systems.  Energy  efficiency,  a 
traditional  DOE  goal,  would  be  at  least 
equal  to  today's  best  industrial 
combustion  equipment.  Overall, 
substantial  energy  would  be  saved  since 
the  energy  required  to  operate  post- 
combustion  control  systems  and 
produce  and  transport  their  chemical 
reagents  would  not  be  needed. 

Increased  energy  efficiency  decreases 
the  emission  of  greenhouse  gasses  as  an 
additional  benefit.  In  addition, 
combustion  of  natural  gas  releases  less 
carbon  dioxide  per  unit  energy  than 
from  other  fossil  fuels. 

This  work  responds  to  the  Energy 
Policy  Act  (EPAct)  of  1992  (Public  Law 
102^86).  Title  XXII  (Energy  and 
Economic  Growth),  enabled  October  24. 
1992.  Section  2014  directs  the 
development  of  efficient,  low  emission 
combustion  equipment  that  uses  natural 
gas. 

Projects  funded  by  the  DOE  Industrial 
Combustion  Equipment  Program  are 
generally  phased,  but  it  is  not  required 
that  they  be  phased.  Phase  I  typically 
involves  an  expansion  of  market  and 
economic  estimates  based  on  those 
presented  in  the  proposal,  the 
identification  and  finahzation  of  host 
site  arrangements,  additional  laboratory 
(bench  scale)  or  theoretical  evaluation  of 
the  system  proposed,  and  development 
of  a  business  plan.  Phase  II  typically 
encompasses  development,  fabrication, 
testing,  and  evaluation  of  a  pilot  scale 
unit.  Additional  economic  evaluations 
are  generally  conducted  to  assess 
commercial  scale  systems.  Phase  III 
typically  encompasses  the  installation 
and  testing  of  a  demonstration  (proof-of- 
concept)  scale  unit  at  an  industrial  host 
facility.  Tasks  in  more  than  one  phase 
may  be  addressed  simultaneously.  For 
the  purpose  of  cost  share  determination, 
Phase  1  and  Phase  n  tasks  are 
considered  to  be  research  and 
development  while  Phase  III  tasks  are 
demonstration.  The  demonstration  is 
designed  to  provide  industry  with 
credible  data  to  accelerate  the  adoption 
of  new  technology  combustion 
equipment.  A  commercial  product  that 
improves  the  efficiency,  reduces 
emissions,  and  enhances  the 
competitiveness  of  U.S.  industry  is 
expected  to  resuh  from  each  project. 

Proiect  Description 

This  sohdtation  is  to  promote  new 
and  advanced  natural  gas  utilization 
technologies  for  the  research, 
development  and  demonstration  of  cost 


effective,  very  low  emission  industrial 
natural  gas  combustion  equipment  in 
intermediate  temperature  applications 
which  will  improve  efficiency  and 
reduce  emissions  without  the  need  for 
post<ombustion  controls.  This 
approach  to  emissions  control  reflects 
the  view  that  it  is  substantially  more 
economical  to  prevent  pollution  than  to 
eliminate  it  after  it  has  been  produced. 
This  proposed  technology  may  be  a 
retrofit  to  existing  systems  or  may 
require  totally  new  systems.  A 
commercial  end  product  is  the  main 
objective  of  each  project  funded  by  this 
solicitation.  Awardees  will  be  required 
to  prepare  a  business  plan  that 
illustrates  how  the  equipment  end 
product  will  be  commercialized. 

The  proposed  technology  must  meet 
the  current  EPA  Lowest  Achievable 
Emission  Rate  (LAER)  NOx  standards 
without  add-on  emission  controls  such 
as  Selective  Catalytic  Reduction  (SCR). 
The  NOx  target  value  for  intermediate 
temperature  range  industrial 
combustion  equipment  for  the  purposes 
of  this  solicitation  will  be  9  ppm  or  less 
at  3%  excess  oxygen.  Not  only  are  NOx 
emissions  to  be  low,  the  emissions  of 
other  undesirable  products  of 
combustion  ara  to  be  within  EPA 
specifications  or  low  (if  no  source 
specifications  have  been  promulgated) 
as  well.  Included  are  carbon  monoxide 
(CO),  hydrocarbons,  and  air  toxics.  For 
the  purpose  of  this  solicitation  the  CO 
target  value  will  be  SO  ppm  or  less. 
Regulations  for  air  toxics  and 
hydrocarbons  have  not  yet  been 
developed  for  the  types  of  industrial 
boilers,  furnaces,  etc,  which  are  the 
subject  of  this  solicitation.  Additional 
information  for  air  toxics  and 
hydrocarbons  is  contained  in  Title  I  and 
Title  III  of  the  1990  CAAA. 

The  focus  of  the  project(s)  to  result 
from  this  solicitation  is  on  natural  gas 
combustion  equipment  with  low 
emissions  production  from  intermediate 
temperature  industrial  combustion 
applications.  For  the  purposes  of  this 
solicitation,  the  intermediate 
temperature  range  includes  process 
steam  applications  (all  temperatures), 
direct  heat,  and  process  fluid  heating 
applications  between  BOCF  to  2000°F. 
Examples  of  direct  heating  applications 
(but  not  limited  by  this  list)  include  heat 
transfer  firom  combustion  gasses  to  a 
heat  sink  such  as  used  in  metals 
processing,  calcining,  smehing, 
annealing,  forging,  and  melting. 
Examples  of  process  fluid  heating 
applications  include  petroleum  refining, 
distillation,  and  oil  loop  heating. 
Internal  combustion  engines,  gas 
turbines  and  waste  incinerator 
applications  are  excluded  from  this 


solicitation.  It  would  be  advantageous  if 
the  equipment  developed  were 
applicable  to  more  than  one  industry. 

AH  projects  that  are  within  the  above 
project  description  are  eligible  for 
consideration  under  this  solicitation. 

Examples  of  possible  projects  include, 
but  are  not  limited  to:  (1)  Optimization 
of  porous  radiant  burner  heat  transfer: 
(2)  catalytic  combustion  burner  for 
furnaces  and  boilers;  (3)  inert  porous 
media  furnace/boiler,  and;  (4) 

Erecombustion  chamber  burner  for 
eavy  oils  which  facilitate  interruptible 
natural  gas  usage.  Additional 
information  will  be  provided  for  these 
four  technologies  in  a  paper  included  in 
the  pre-applicant  package  entitled, 
"Very  Low  Emission  Industrial 
Combustion  Equipment.  Research  and 
Development".  It  is  stressed,  these  are 
example  projects  only. 

It  is  intended  that  during  the 
demonstration  phase,  emissions  are  to 
be  measured  using  a  certified 
methodology  by  an  independent 
commercial  emissions  measurement 
company.  If  "before  and  after" 
measurements  are  warranted,  the  above 
is  to  be  used  for  both  to  assure  the 
quality  of  the  results  obtained. 

Award  of  Cooperative  Agreements  is 
anticipated.  All  projects  shall  be  cost 
shared  by  DOE  and  the  participant. 
Applicants  should  be  aware  that  any 
awardee  shall  be  required  to  have  a  cost 
share  of  not  less  than  20%  of  the  total 
cost  of  the  program  for  the  research  and 
development  phases  and  50%  of  the 
total  cost  of  the  program  for  the 
demonstration  phase. 

Because  of  the  interest  of  the  natural 
gas  industry  in  this  solicitation,  it  is 
expected  that  segments  of  that  industry 
may  make  some  cost  share  funds 
available  to  applicants  for  projects  they 
consider  to  be  beneficial  to  their 
segment  of  the  industry.  The  natural  gas 
industry  has  typically  supported  the 
research,  development  and 
demonstration  phases  of  projects.  The 
Industrial  Gas  Technology 
Commercialization  Center  (IGTCC), 
1515  Wilson  Blvd.  Arlington,  VA  22209. 
has  agreed  to  serve  as  a  clearinghouse 
for  channelling  gas  industry  funding 
into  projects.  Applicants  wishing  to  be 
considered  for  natural  gas  industry 
support  should  contact  David  L. 
Sgrignoli.  Executive  Director  (telephone 
number  703-841-8561)  at  IGTCC  before 
submitting  proposals.  It  is  suggested 
that  bidders  contact  IGTCC  as  early  in 
the  proposal  preparation  process  as  is 
practical.  While  the  cost  share 
requirements  of  EPAct  must  be  met. 
natural  gas  industry  funding  is  NOT 
required  to  obtain  DOE  support. 
Likewise,  natural  gas  industry  funding 
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will  NOT  provide  assurance  of  DOE 
supporL 

No  fee  or  profit  will  be  paid  to  the 
award  recipients.  DOE  anticipates  that 
approximately  $873,000  will  be 
available  for  support  of  activities  during 
FY-94.  It  is  anticipated  that  there  will 
be  one  or  more  awards.  Available  funds 
for  hiture  y«ars  is  anticipated  to  be  at 
the  same  or  an  increased  level. 

Individual  project  duration  will  not 
exceed  5  years.  Project(s)  with  durations 
of  less  than  S  years  and  in  any  phase  (I. 
II  or  m)  of  development  are  eligibla,  if 
conclusive  evidence  is  presented  that 
previous  jriiase(s)  have  been  completed 
successfully.  Ail  applications  with 
project  periods  of  5  years  or  less  will  be 
given  equal  coosideration.  Initial 
awards  will  be  for  one  year,  vdth 
subsequent  year  extensions,  contingent 
on  available  DOE  funding. 

Applications  shall  contain  a  well 
defined  research  concept  and  plan; 
confirmed  industrial  partner 
participation  and  support:  and  indicate 
satisfactory  expertise,  experience, 
capabilities,  resources,  and  management 
of  R&D  team  personnel;  and  adequate 
facilities  to  perform  the  research 
including  a  potential  host  facility  for 
demonstration  purpyoses. 

Selection  is  expected  to  be  made  in 
June  1994  and  the  earliest  award  is 
expected  to  be  made  in  November  1994. 

Negotiation,  award,  and 
administration  will  be  in  accordance 
with  IX)E  Financial  Assistance 
^gulations  (10  CFR  part  600).  The 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  this  program  is 
81.07a  Profit  making  entities, 
individuals,  educational  or  nonprofit 
institutions,  federal  laboratories,  and 
other  entities,  are  ehgible  to  submit 
applications  in  response  to  this 
solicitation.  OMB  A-95  clearance  is  not 
required.  Applications  anticipating 
ptarticipation  of  a  federal  laboratory 
through  si^x»ntract,  use  agreement,  or 
other  arrangement  must  Include 
satisfactory  evidence  of  specific 
authorization  from  the  cognizant  federal 
agency. 

Notice  of  Possible  Availability  of 
Loans  for  Bid  Proposal  Preparation  by 
Minority  Business  Enterprises  seeking 
DOE  Contracts  and  Assistance  (Section 
211(e)(1)  of  the  DOE  Act  Public  Law  95- 
619  as  amended  by  Public  Law  95-619) 
authorizes  the  DOE  to  provide  financial 
assistance  to  minority  business 
enterprises  to  assist  them  in  their  efforts 
to  participate  in  DOE  acquisition  and 
assistance  programs.  Financial 
assistance  is  in  the  form  of  direct  loans 
to  enable  the  preparation  of  bids  or 
proposals  for  DOE  contracts  and 
assistance  awards,  subcontracts  with 


DOE  operating  contractors,  and 
contracts  with  subcontracts  of  DOE 
operating  contractors.  The  loans  are 
limited  to  75%  of  the  costs  involved. 
Availability  of  these  loans  is  subject  to 
annual  appropstation  of  fimds  (and  to 
the  remainingMvai  lability  of  funds  from 
such  appropriations  under  CFDA 
number  81.063).  DOE  does  not  warrant 
that  such  assistance  can  be  made 
available  in  sufficient  time  to  prepare  an 
application  for  this  solicitation.  DOE 
does  jxtint  out  that  the  program 
includes  provisions  for  a  preliminary 
review  in  advance  of  a  specific  loan 
request.  Information  regarding  loan 
availability,  eligibility  criteria,  and  how 
to  apply  may  be  obtained  from:  San 
Francisco  Field  Office.  USDOE,  1333 
Broadway.  Oakland.  CaUfornia  94612. 
Attention:  Minority  Loan  Program 
Office.  Telephone  (415)  273-6403. 


Evaluation  of  ApplicatioDS 

a.  Application  Deadfine:  The  deadline 
for  receipt  of  applications  is  4  p.m. 
MDT,  May  5, 1994.  Only  applications 
which  are  timely  in  accordance  with  10 
CFR  600.13  will  be  evaluated.  Late 
applications  %vill  not  be  considered  and 
will  be  handled  in  accordance  with  10 
CFR  600.13. 

Prospective  applicants  intending  to 
submit  an  application  in  response  to 
this  solicitation  should  reqriest  a  pre- 
application  pvackage,  which  includes 
standard  forms,  assurances  and 
certifications,  by  notifying  the  DOE 
Contract  Specialist  in  writing  or  by 
telephone,  h  is  advised  that  prospective 
applicants  submit  their  requests  in 
writing  no  later  than  February  21, 1994. 
Questions  regarding  this  solicitation 
should  also  be  submitted  in  writing  to 
the  DOE  Contract  SpeciaUst  no  later 
than  March  8. 1994.  Questions  and 
answers  will  be  issued  in  writing  as  an 
amendment  to  this  solicitation. 

b.  Selection  of  Proposals: 
Applications  not  resjx»nsive  to  the 
objective  of  this  solicitation  will  not  be 
considered.  Ail  timely  applications  that 
include  a  minimum  20%  non-DOE  cost- 
share  fw  research  and  developn>ent 
phases  and  a  minimum  50%  non-DOE 
cost-share  for  the  demonstration  phase 
and  meet  the  other  requirements  of  this 
solicitation  will  be  considered. 

c.  All  applications  will  be  evaluated 
and  point-scored  in  accordance  with  the 
following  criteria.  The  applications 
should  be  fully  responsive  to  each  of  the 
criteria. 

Weighting  of  Criteria:  The  Evaluation 
Criteria  are  weighted  in  the  following 
manner  The  criteria  will  be  based  on  a 
maximum  of  100  points.  Criterion  1  has 


a  maximum  point  value  of  45.  Criterion 
2  has  a  maximum  point  value  of  45. 
Criterion  3  has  a  maximum  point  value 
of  10.  L 

Criterion  1:  Research  Concept  and 
Plan — Factors  to  be  considered  are  the 
clarity,  completeness,  responsiveness, 
and  aidequacy  of  the  statement  of  work: 
the  merit  and  depth  of  discussion  of  the 
proposed  project  (review  of  supporting 
data  obtained  in  laboratory'  ai)d/or  pnlot 
scale  work  completed  to  date]  to 
determine  if  the  proposed  work  is  new 
and  advanced,  is  based  on  sound 
scientific/engineering  principles, 
improves  efficiency  and  reduces  natural 
gas  combustion  equipment  emissions 
significantly  without  post-combustion 
controls,  and  the  gencnal  applicability, 
timeliness  and  potential  economic 
viability  of  the  proposed  technology:  the 
planned  levels  of  data  acquisition, 
sampling  and  analyses;  the  schedule 
(sequence  of  project  tasks,  principal 
milestones,  decision  points,  and 
adequacy  of  time  for  each  task):  and  the 
planned  assignment  of  responsibilities 
and  level  of  manpower  to  complete  the 
research. 

Criterion  2:  Applicant/Team 
Capabilities — Factors  to  be  considered 
for  the  applicant  and  industrial  partner 
team  personnel  are  experience  in 
research,  development  and 
demonstration  of  the  project  proposed; 
knowledge  of  past  advanced 
developments  in  the  work  proposed: 
resources  to  perform  the  research, 
development  and  demonstration  of  the 
work  proposed:  ability  to  assemble  a 
team  of  multi-disciplined  individuals: 
qualifications  of  key  individuals  and  the 
percentage  of  time  devoted  to  the 
project:  individual  responsibilities,  task 
assignments,  and  resource  and 
manpower  availability:  draft  business 
plan  outline;  project  management 
methods;  and,  the  applicant's  or  an 
industrial  partner's  capability  to  market 
the  equipment  developed  and 
demonstrated  as  a  result  of  this 
solicitation. 

Criterion  3.  Facilities — Factors  to  be  ' 
considered  are  the  availability  of 
laboratory  and  potential  host  facilities 
for  performing  research,  development 
and  demonstration  work  proposed; 
apparatus  for  performance  of  the  tests, 
instrumentation,  and  data  acquisition 
and  controJ  systems:  and  the  availability 
of  analyticaJ  support. 

d.  The  proposed  cost  of  the  project 
will  not  be  point  scored.  Applicants  are 
advised,  however,  that  notwithstanding 
the  lower  relative  importance  of  the  cost 
considerations,  the  evaluated  cost  may 
be  tbe  basis  for  selection.  In  making  the 
selection  decisioa.  the  apparent 
advantages  of  individual  technical  and 


5410 


Federal  Register  /  Vol.  59.  No.  24  /  Friday.  February  4.  1994  /  Notices 


business  applications  will  be  weighed 
against  the  probable  cost  to  the 
government  to  determine  whether  the 
application  approaches  (excluding  cost 
considerations)  are  worth  the  probable 
cost  differences. 

e.  Selection:  Applications  will  be 
evaluated  under  the  Office  of  Energy 
Conservation  and  Renewable  Energy 
Merit  Review  of  Discretionary  Financial 
Assistance  Applications  Review 
Procedures  for  Solicited  Proposals.  The 
Source  Selection  Official  (SO)  will  make 
the  selection  for  negotiation  and  award 
in  accordance  with  the  above  evaluation 
criteria  and  in  a  manner  that  furthers 
the  DOE  programmatic  goals. 

Conditions,  Instructions  and  Notices  to 
Applicants 

1.  General  Conditions 

In  conducting  the  application 
evaluations,  the  government  may  obtain 
assistance  and  advice  from  non- 
governmental personnel.  Applicants  are 
therefore  requested  to  state  on  the 
application  cover  sheet  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
goverrunent  personnel.  The  applicants 
are  further  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent.  Information  contained  in  the 
applications  shall  be  treated  in 
accordance  with  the  policies  and 
procedures  set  forth  in  10  CFR  600.18. 

DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any,  all.  or  none  of  the 
applications  submitted  in  response  to 
this  solicitation.  DOE  may  require 
applications  to  be  clarified  or 
supplemented  to  the  extent  considered 
necessary,  either  through  additional 
wTitten  submissions  or  oral 
presentations;  however,  the  award  may 
be  made  solely  on  the  information 
contained  in  the  application.  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

All  applicants  will  be  notified  in 
writing  of  the  action  taken  on  their 
applications  in  approximately  90  days 
after  the  closing  date  for  this 
solicitation,  provided  no  follow-up 
clarifications  are  needed.  Status  of  any 
application  during  the  evaluation  and 
selection  process  will  not  be  discussed 
with  the  applicants.  Unsuccessful 
applications  will  not  be  returned. 

2.  Instructions  for  Preparation  of 
Applications 

Each  application  in  response  to  this 
soHdtation  should  be  prepared  in  one 
volume.  One  original  and  seven  copies 
of  each  application  are  required.  The 


application  facesheet  is  the  Standard 
Form  424.  The  application  is  to  be 
prepared  for  the  complete  project 
including  a  detailed  statement  of 
objectives  and  cost  estimate  by  task  for 
the  entire  project.  The  statement  of 
objectives  and  cost  estimate  by  task 
should  be  presented  in  yearly 
increments.  Applications  shall  be  as 
short  as  possible  consistent  with 
completeness,  clearly  and  concisely 
v^itten,  and  neatly  and  logically 
assembled;  applications  shall  exclude 
material  not  essential  to  evaluation  of 
the  proposal.  The  importance  of 
supplying  full  and  completely 
responsive  information  for  each  of  the 
evaluation  criteria  cannot  be 
overemphasized. 

If  the  offer  is  submitted  under  a  joint 
venture  arrangement,  this  fact  must  be 
clearly  set  forth.  The  cost  principles  that 
shall  apply  will  depend  on  the  type  of 
awardee;  FAR  31.2  and  DEAR  931.2 
shall  apply  to  commercial  organizations; 
OMB  Circular  A-21  shall  apply  to 
institutions  of  higher  education;  OMB 
Circular  A-87  shall  apply  to  state  and 
local  governments;  and  OMB  Qrcular 
A-722  shall  apply  to  nonprofit 
organizations.  The  awardee  must  have 
an  accounting  system  capable  of 
accumulating  costs  by  project.  All 
applicants  are  required  to  provide  in  the 
application  the  nine  digit  Taxpayer 
Identification  Number  (TIN)  assigned  by 
the  U.S.  Internal  Revenue  Service. 

a.  Proprietary  Proposal  Information: 
Applications  submitted  in  response  to 
this  solicitation  may  contain  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 
which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
restricted  provided  the  applicant  marks 
the  cover  sheet  of  the  application  with 
the  following  legend,  specifying  the 
pages  of  the  application  which  are  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 

The  data  contained  in  pages of  this 

application  have  been  submitted  in 
confidence  and  contain  trade  secrets  or 
proprietary  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this 
application,  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  government's  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

Further,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  marked. 


including  each  line  or  paragraph 
containing  the  data  to  be  protected  with 
a  legend  similar  to  the  following: 

Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  the  restriction  on  the 
cover  page  of  this  application. 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  may 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Action  (FOIA),  if  DOE  or  a 
court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOIA. 
The  Government  assumes  no  liability 
for  disclosure  or  use  of  urunarked  data 
and  may  use  or  disclose  such  data  for 
any  purpose. 

Applicants  are  hereby  notified  that 
DOE  intends  to  make  all  applications 
submitted  available  to  non-Government 
personnel  for  the  sole  purpose  of 
assisting  the  DOE  in  its  evaluation  of  the 
applications.  These  individuals  will  be 
required  to  protect  the  confidentiality  of 
any  specifically  identified  information 
obtained  as  a  result  of  their 
participation  in  the  evaluation. 

b.  Budget:  A  budget  period  is  an 
interval  of  time  (12  months)  into  which 
the  project  period  is  divided  for  funding 
and  reporting  purposes.  Project  period 
means  the  total  approved  period  of  time 
that  DOE  will  provide  support 
contingent  upon  satisfactory  progress 
and  availability  of  funds.  The  project 
period  may  be  divided  into  several 
budget  periods.  Each  application  must 
contain  a  Standard  Form  424A,  Budget 
Information  Form. 

Items  of  needed  equipment  should  be 
individually  listed  by  description  and 
estimated  cost,  inclusive  of  tax.  and 
adequately  justified.  The  tyjpe  and 
extent  of  budgeted  travel  and  its  relation 
to  the  research  should  be  specified. 
Anticipated  consultant  services  should 
be  justified  and  information  furnished 
on  each  individual's  expertise,  primary 
organizational  affiliation,  daily 
compensation  rate  and  number  of  days 
of  expected  service.  Consultant's  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

3.  Notices  to  Applicants. 

a.  False  Statements:  Applicants  must 
set  forth  full,  acciu^te,  and  complete 
information  as  required  by  this 
solicitation.  The  penalty  for  making 
false  statements  is  prescribed  in  18 
U.S.C.  1001. 

b.  AppUcation  Clarification:  DOE 
reserves  the  right  to  require  applications 
to  be  clarified  or  supplemented  to  the 
extent  considered  necessary  either 
through  additional  written  submissions 
or  oral  presentations. 

c.  Amendments:  All  amendments  to 
this  solicitation  will  be  mailed  to 
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recipients  who  submit  a  written  request 
for  the  apphcation  forms. 

d.  Applicant's  Past  Performance:  DOE 
reserves  the  right  to  solicit  from 
available  sources  relevant  information 
concerning  an  applicant's  past 
performance  and  may  consider  such 
information  in  its  evaluation. 

e.  Commitment  of  Public  Funds:  The 
Contracting  Officer  is  the  only 
individual  who  can  legally  commit  the 
Government  to  the  expenditure  of 
public  funds  in  connection  with  the 
proposed  award.  Any  other 
commitment,  either  explicit  or  implied, 
is  invalid. 

f.  Effective  Period  of  Application:  All 
applications  should  remain  in  effect  for 
at  least  180  days  from  the  closing  date. 

g.  Availability  of  Funds:  The  actual 
amount  of  funds  to  be  obligated  in  each 
fiscal  year  will  be  subject  to  availability 
of  funds  appropriated  by  Congress. 

h.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  preaward 
assurances  of  compliance  and 
certifications  whicb  are  mandated  by 
law.  The  assurance  and  certification 
forms  will  be  provided  in  the 
application  package. 

i.  Preaward  Costs:  The  government  is 
not  liable  for  any  costs  incurred  in 
preparation  of  an  application.  Awardees 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effective  date  of 
award.  Should  the  awardee  take  such 
action,  it  is  done  so  at  the  awardee's  risk 
and  does  not  impose  any  obligation  on 
the  DOE  to  issue  an  award. 

j.  Patents.  Data,  and  Copyrights: 
Applicants  are  advised  that  patents, 
data,  and  copyrights  will  be  treated  in 
accordance  with  10  CFR  600.33. 

k.  Environmental  Impact;  An 
applicant  environmental  checklist  will 
be  provided  in  the  application  package. 
Award  will  not  be  made  until  all 
environmental  requirements  are 
completed. 

1.  To  facilitate  handling,  please  place 
the  solicitation  number  DE--PS07- 
94ID13265  on  the  outside  of  the 
application/proposai  package. 

Procurement  Request  Number  07- 
94ID13285.000 

Dated:  lanuary  26, 1994. 
David  W.  NewnuB. 

Director,  Procaretnent  Setvkxs  Division. 
[FR  Doc  94-K97  Filed  2-3-»4;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

{Doctet  Na  EC94-e-000,  •(  ag 

Multitrade  of  Pittsytvania  County,  L.P. 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

lanuary  26, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Multitrade  of  Pittsylvania  County, 
L.P. 

(Docket  No.  EC94-9-000I 

Take  notice  that  on  January  25.  1994, 
Multitrade  of  Pittsylvania  County.  LP. 
("MPC")  (c/o  James  B.  Vasile,  Newman 
&  Holtringer.  P.C.  1615  L  Street,  NVV. 
suite  1000,  Wadiington.  DC  20036) 
tendered  for  filing  an  Application  for 
Approval  of  Sale  of  Partnership  Interest 
Pursuant  to  Section  203  of  the  Federal 
Power  Act  MPC  proposes  to  transfer  a 
limited  partnership  interest  to  Energy 
Investors  Fund  II.  LJ*.  MPC  is  engaged 
in  the  construction  of  a  quahfying  small 
power  production  facility  which  is 
subject  to  the  Federal  Power  Act. 

Conunent  date:  February  10. 1994,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

2.  2322133  Nova  Scotia  Limited 

(Docket  No.  EC94-1 7-000] 

On  January  18, 1994,  2322133  Nova 
Scotia  Limited  (Holding  Sub)  c/o  Kelly 
A.  Tomblin.  Energy  Initiatives,  inc..  C^ 
Upper  Pond  Road.  Parsippany,  New 
Jersey  07054  filed  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Holding  Sub  is  a  Nova  Scotia 
corporation  formed  to  acquire  all  of  the 
capital  stock  of  two  subsidiaries.  One 
such  subsidiary  will  acquire  a  limited 
partnership  interest  in  Brooklyn  Energy 
Limited  Partnership,  a  Nova  Sc»tia 
limited  partnership  formed  to  own  an 
electric  and  steam  generating  facility  to 
be  located  in  Brooklj-n.  the  Province  of 
Nova  Scotia.  Canada.  The  other 
subsidiary  will  perform  certain 
operation  and  maintenance  services  for 
the  facility. 

Comment  date:  February  14, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Citizens  Utilities  Cempaay 

(Docket  No.  ER93-889-000] 

Take  notice  that  Citizens  Utilities 
Company  (Citizens)  on  January  14, 
1994,  tendered  for  filing  a  second 
amendment  to  its  filing  in  the  above- 
captioned  docket.  The  amendment 
serves  to  address  certain  questions 


raised  in  a  Oecember  IS,  1993, 
deficiency  letter. 

Comment  date:  Fetiruary  9,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Citizens  Utilities  Coaquoy 

(Docket  No.  ER93-890-000) 

Take  notice  that  Citizens  Utilities 
Company  (Qtiasns)  oa  January  14, 
1994.  tendered  for  filing  a  second 
amendment  to  its  fiUng  in  the  above- 
captioned  docket.  The  amoKlment 
serves  to  address  certain  questions 
raised  in  a  December  15,  1993. 
deficiency  letter. 

Comment  date:  February  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

(Docket  No.  ER»3-92O-<iO0] 

Take  notice  that  New  England  Power 
Company  (NH').  on  January  13,  1994, 
tendered  an  amendment  to  its 
compliance  filing  in  this  proceeding. 
The  amended  compliance  filing 
includes  Second  Revised  Page  5  and 
First  Revised  Pages  6  through  9. 
Schedule  II  of  NEPs  Tariff  No.  8. 

Comment  date:  February  10.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  EnroB  Power  Marketing.  Inc. 

(Docket  No.  ER94-24-0021 

Take  notice  that  on  January  3, 1994, 
Enron  Power  Marketing,  Inc.  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  docket 

Comment  date:  Februar>'  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Portland  General  Electric  Company 

(Docket  No.  EK94-214-000J 

Take  notice  that  on  Januar>- 14,  1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  supplemental 
information  to  its  original  filing  in  this 
Docket.  The  supplemental  information 
consists  of  twelve  (12)  consecutive 
monthly  billing  statements  for  service 
provided  under  the  Genera!  Transfer 
Agreement  Between  the  Bonneville 
Power  Administration  (BPA)  and  PGE. 

PGE  requests  waiver  of  the  notice 
requirements  to  allow  the  amendments 
to  take  effect  December  8. 1993.  PGE 
requests  *vaiver  of  the  requirements  of 
18  CFR  section  3S.13  that  it  file  cost 
support  data  other  than  as  provided  in 
PGE's  filings.  Also,  PGE  requests 
expedited  Commission  attention  to  this 
matter  so  that  PGE  can  begin  service  in 
anticipation  of  the  possibility  of 
emergency  conditions  due  to  cold 
winter  u'eatber. 
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Copies  of  this  filing  have  been  served 
on  BPA. 

Comment  date:  February  9,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER94-621-0001 

Take  notice  that  on  January  11. 1994. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  supplemented  its  December  30, 
1993  filing  in  this  docket  by  tendering 
for  filing  as  initial  rate  schedules  five 
point-of-delivery  borderUne  interchange 
memoranda  with  Pennsylvania  Electric 
Company  (Penelec).  Two  of  these 
memoranda  are  more  legible  copies  of 
the  same  documents  filed  on  December 
30. 1993;  two  are  more  recent  novations 
of  documents  filed  on  December  30. 
1993;  and  one  is  newly  discovered  and 
filed.  PP&L  has  requested  the 
Commission  to  relate  the  date  of  this 
supplemental  filing  back  to  the  original 
filing,  and.  in  accordance  with  the 
Commission's  recently  announced 
policy  on  the  filing  of  jurisdictional 
service  agreements.  PP&L  requests  the 
Commission  to  make  these  service 
agreements  effective  as  of  that  date. 
PP&L  states  that  the  borderline  sales  are 
based  on  state  commission  approved 
retail  rates. 

PP&L  states  that  copies  of  the  filing 
were  served  on  Penelec. 

Comment  date:  February  9. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Potomac  Electric  Power  Company 

[Docket  No.  ER94-«X)-000| 

Take  notice  that  on  January  11,  1994. 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  an  As- 
Available  Transmission  Service  Tariff 
for  transactions  of  up  to  one  year, 
including  a  form  of  service  agreement 
and  form  of  application  for  service. 
Eligible  entities  include  electric  utihties 
and  non-utility  generators.  An  effective 
date  of  March  14. 1994  for  the 
transmission  tariff  is  requested. 

Comment  date:  February  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  ER94-901-000I 

Take  notice  that  New  England  Power 
Company  (NEP).  on  January  12, 1994. 
tendered  for  filing  a  service  agreement 
and  certificate  of  concurrence  with 
Vermont  Marble  Power  Division  of 
OMYA.  Inc.  under  NEP's  FERC  Electric 
Tariff.  Original  Volume  No.  5.  NEP 
seeks  an  effective  date  of  December  20. 
1993  for  the  service  agreement  and  an 


effective  date  of  sixty  days  from  its 
filing  for  the  certificate  of  concurrence. 
Comment  date:  February  9. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison 
Company 

(Docket  No.  ER94-903-000| 

Take  notice  that  on  January  13, 1993. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the 
following  agreement,  executed  on 
September  15, 1993,  by  the  respective 
parties: 

Power  Purchase  Agreement  Between  Nevada 
Power  Company  and  Southern  California 
Edison  Company 

The  Agreement  provides  the  terms 
and  conditions  whereby  Edison  shall 
make  available  and  Nevada  Power 
Company  shall  purchase  100  MW  of 
Contract  Capacity  and  Associated 
Energy  during  each  Delivery  Season. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  February  10. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER94-904-0001 

Take  notice  that  on  January  13, 1994, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  a 
modification  to  its  service  agreement 
with  the  City  of  Wisconsin  Rapids 
Water  Works  and  Lighting  Commission, 
pursuant  to  which  Wisconsin  Rapids 
takes  service  under  WPSC's  W-1  Tariff. 
The  modification  provides  for 
Wisconsin  Rapids  to  take  a  service  on  a 
month-to-month  basis  pending  the 
effective  date  of  a  power  supply 
agreement  between  WPSC  and 
Wisconsin  Rapids. 

WPSC  states  that  copies  of  this  filing 
have  been  served  on  Wisconsin  Rapids 
and  on  the  Public  Service  Commission 
of  Wisconsin  and  that  a  copy  has  been 
posted  in  accord  with  Commission 
regulations. 

Comment  date:  February  10.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  WestPlains  Ener:gy,  a  Division  of 
UtiliCorp  United,  Inc. 

[Docket  No.  ER94-907-O00I 

Take  notice  that  on  January  14. 1994, 
WestPlains  Energy,  a  division  of 
UtiliCorp  United,  Inc.  (WestPlains) 
tendered  for  fifing  revised  full 
requirements  contracts  between 
WestPlains  and  the  cities  of  Isabel  and 


Luray  Kansas.  Both  of  these  cities 
currently  take  full  requirements  service 
pursuant  to  Service  Schedule  88- 
MWH-5.  Under  the  new  agreements,  the 
cities  will  take  service  pursuant  to 
existing  Service  Schedule  89-MWH-5. 
WestPlains  requests  that  the  agreements 
be  made  effective  as  soon  as  practicable, 
but  in  no  event  later  than  60  days  from 
the  date  of  this  filing 

A  copy  of  the  filing  was  served  on 
each  of  die  cities  and  the  Kansas 
Corporation  Commission. 

Comment  date:  February  10. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Panda-Brandywine,  L.P. 

[Docket  No.  QF94-31-O011 

On  December  28. 1993.  Panda- 
Btandywine,  L.P.  of  4100  Spring  Valley 
Road.  Suite  1001,  Dallas,  Texas  75244, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility, 
which  wrill  be  located  in  Brandyvdne, 
Maryland,  will  consist  of  two 
combustion  turbines,  and  two  heat 
recovery  steam  generators  with  a 
maximum  net  electric  power  production 
capacity  of  283  MW.  Installation  of  the 
facility  is  expected  to  commence  in 
October.  1994. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  21^  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Loii  D.  Cashell, 

Secretary. 

[FR  Doc.  94-2566  Filed  2-3-94;  8:45  am] 

BILUNG  CODE  6717-01-P 

[Docket  No.  EG94-14-000,  et  al.] 

Southern  Wholesale  Generators,  Inc., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  27. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Wholesale  Generators,  Inc. 

I  Docket  No.  EG94-1 4-000] 

On  January  7, 1994,  Southern  Electric 
Wholesale  Generators,  Inc.  (Southern) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  regulations. 

In  SEI  Hawaiian  Cogenerators,  Inc.,  et 
al.,  63  FERC  1 61.261  (1993),  the 
Commission  determined  that  Southern 
is  an  EWG.  The  Commission  based  that 
determination  upon  the  information 
contained  in  an  application  filed  by 
Southern  on  April  8, 1993.  Southern 
now  wishes  to  engage  in  activities  in 
addition  to  those  described  in  its  April 
8. 1993  application.  The  additional 
activities  relate  to  the  development  of 
and  the  acquisition  of  ownership 
interests  in  as-yet  unidentiRed  eligible 
facilities  and/or  EWGs. 

Comment  date:  February  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa-Illinois  Gas  and  Electric 
Company 

(Docket  No.  ER94-911-000] 

Take  notice  that  on  January  19, 1994, 
Iowa-Illinois  Gas  and  Electric  Company 
(Iowa-Illinois).  206  East  Second  Street, 
P.O.  Box  4350,  Davenport,  Iowa  52808. 
tendered  for  fihng  pursuant  to  §  35.13  of 
the  Regulations  under  the  Federal 
Power  Act  a  rate  schedule  change  in  the 
form  of  the  Seventh  Amendment  dated 
November  30, 1993  (Amendment)  to 
Interchange  Agreement  dated  July  30, 
1968  (Agreement)  between  Iowa-Illinois 
and  Union  Electric  Company  (UE).  The 
Agreement  was  accepted  for  filing  by 
the  Federal  Power  Commission  effective 
on  September  22. 1968  and  designated 
as  UE  Rate  Schedule  FPC  No.  72  and 
lowa-IUinois  Rate  Schedule  FPC  No.  23. 
The  Agreement  has  been  previously 
supplemented  by  six  amendments 
which  have  been  accepted  for  filing  by 
the  Commission  or  its  predecessor. 


Iowa-Illinois  states  that  the 
Amendment  applies  only  to  transactions 
between  Iowa-Illinois  and  UE  and  that 
UE  has  executed  a  Certificate  of 
Concurrence  asserting  to  the 
Amendment.  The  Amendment  requires 
UE  to  Purchase  fault  location  relaying 
equipment  for  installation  at  Substation 
T  in  order  to  improve  reliability  on  the 
Montgomery-Substation  T  line.  The 
equipment  will  be  installed,  owned, 
operated  and  maintained  by  Iowa- 
Illinois. 

The  Amendment  provides  that  it  will 
be  effective  upon  acceptance  of  the 
Amendment  for  filing  by  the 
Commission.  Iowa-Illinois  requests  the 
Commission  to  accept  the  Amendment 
for  filing  by  March  31. 1994. 

Copies  of  the  filing  were  served  upon 
the  Illinois  Commerce  Commission,  the 
Iowa  Utilities  Board,  the  Missouri 
Public  Service  Commission  and  UE. 

Comment  date:  February  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 
Public  Service  Company  of  New 
Hampshire 

(Docket  No.  ER94-91 2-000] 

Take  notice  that  on  January  19,  1994. 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Public  Service  Company  of  New 
Hampshire  (PSNH),  submitted  an 
Addendum  dated  January  7. 1994  which 
provide  for  changes  to  a  Short  Term 
Supply  Agreement  with  New  York 
Power  Authority  (NYPA). 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  New  York  Power  Authority. 

Comment  date:  February  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER94-915-000I 

Take  notice  that  on  January  19,  1994, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  proposed  changes  in  its  FERC  Rate 
Schedules  for  borderline  sales  to 
Pennsylvania  Electric  Co., 
Massachusetts  Electric  Co..  Niagara 
Mohawk  Power  Corp.,  Rochester  Gas  & 
Electric  Co..  Central  Hudson  Gas  & 
Electric  Co.,  Organge  &  Rockland 
Utilities,  Inc..  Consolidated  Edison 
Company  of  New  York.  Inc.,  and 
Connecticut  Light  &  Power  Co..  (Rate 
Schedule  FERC  Nos.  20.  27.  28.  30.  32. 
33.  35  and  105.  respectively).  NYSEG  is 
filing  the  information  pursuant  to 
§  35.13  of  the  Commission's  Rules  of 


Practices  and  Procedure.  18  CFR  35.13. 
NYSEG  is  requesting  an  effective  date  of 
September  4. 1993  for  the  tariff  rate 
changes.  Accordingly.  NYSEG  has  also 
requested  a  waiver  of  Commission's 
notice  requirements  for  good  cause 
shown. 

NYSEG  has  sent  a  copy  of  this  filing 
to:  Central  Hudson  Gas  &  Electric  Corp.; 
Consolidated  Edison  Company  of  New 
York,  Inc.;  Niagara  Mohawk  Power 
Corp.;  Orange  &  Rockland  Utilities,  Inc.; 
Rochester  Gas  &  Electric  Corp.;  New 
York  State  Public  Service  Commission; 
Pennsylvania  Electric  Co.;  Pennsylvania 
Public  Utility  Commission; 
Massachusetts  Electric  Co.; 
Massachusetts  Dept.  of  Public  Utilities; 
Connecticut  Light  &  Power  Co.:  and  the 
Connecticut  Dept.  of  Public  Utility 
Control. 

Comment  date:  February  11. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER94-91 6-000] 

Take  notice  that  on  January  21,  1994, 
Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana)  tendered  a 
Letter  Agreement  and  request  for  term 
extension  of  its  rate  schedule  FPC-29 
under  which  it  sells  standby  electrical 
power  to  Alcoa  Generating  Corporation 
(AGC).  The  change  is  for  a  one  (1)  year 
term  extension  only  and  will  result  in 
no  rate  increase  or  decrease  or  revenue 
change.  Southern  Indiana  has  requested 
a  waiver  of  the  minimum  60  day  notice 
requirement.  The  only  affected  customer 
is  the  purchaser,  AGC.  Southern  Indiana 
and  AGC  are  parties  to  a  written  Letter 
Agreement  executed  on  August  1,  1991, 
for  the  service,  to  a  written  Letter 
Agreement  for  extension  of  the  service 
dated  January  13, 1993,  and  a  written 
Letter  Agreement  for  a  further  extension 
of  the  term  of  the  service  for  one  year 
from  January  12. 1994. 

The  reason  for  the  Letter  Agreement 
extending  the  term  is  to  give  the  parties 
additional  time  to  negotiate  and  file  a 
long  term  rate.  The  Term  Extension 
Agreement  is  therefore  mutually 
beneficial. 

A  copy  of  the  filing  has  been  served 
upon  AGC. 

Comment  date:  February  11. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Illinois  Light  Company 

(Docket  No.  ER94-91 8-000] 

Take  notice  that  on  January  14, 1994. 
Central  Illinois  Light  Company  (CILCO), 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Schedule  A  of 
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its  FERC  Electric  Service  Tariff,  Jtate 
Schedule  No.  28,  to  be  effective 
December  j  0, 1993,  based  on 
notification  presented  by  the  Illinois 
Municipal  Electric  Agency  (IMEA). 
CILCO  has  requested  approval  of  this 
cancellation  to  be  effective  December 
10,  1993,  and  for  waiver  of  the  notice 
provisions  of  §  35.15  of  the 
Commission's  Regulations. 

Copies  of  the  fiung  were  served  upon 
IMEA  and  the  Illinois  Commerce 
Commission. 

Comment  date:  February  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Gulf  States  Utilities  Qunpany 

IDocket  No.  ER94-91 9-0001 

Take  notice  that  on  January  21.  1994, 
Gulf  States  Utilities  Company  (Gulf 
States)  tendered  for  filing  a  maintenance 
agreement  between  Gulf  States  and  the 
Vinton  Public  Power  Agency  [VTPA). 
Gulf  States  states  that  the  agreement 
may  be  ju: :  -.dictional  under  the 
Commission's  order  issued  July  30, 
1993.  in  Docket  No.  PL93-2.  Prior 
Notice  and  Filing  Requirements  Under 
Part  n  of  the  Federal  Power  Act.  64 
FERC  161.139  (1993). 

The  agreement  provides  that  Gulf 
States  will  perform  routine  maintenance 
of  RTU  and  communications  equipment 
at  the  Marshall  substation  and  that 
VPPA  will  pay  for  such  service  annually 
based  on  the  actual  cost  of  such 
maintenance. 

Gulf  States  requests  that  the 
Commission  disclaim  jurisdiction  the 
agreement  because  (i)  it  involves  non- 
jurisdictional  facilities,  (ii)  it  only 
permits  routine  maintenance,  and  (iii)  it 
is  de  minimis. 

Copies  of  the  filing  were  served  upon 
the  VTPA  and  the  Louisiana  Public 
Service  Commission. 

Comment  date:  February  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Appalachian  Power  Company 

{Docket  No.  ER94-920-000) 

Take  notice  that  on  January  21,  1994, 
Appalachian  Power  Company  (APCo), 
tendered  for  filing  with  the  Commission 
an  Addendum  to  the  existing  Electric 
Service  Agreement  between  APCo  and 
Central  Virginia  Electric  Cooperative, 
Ina  (CVEC).  The  Addendum  adds  a  new 
delivery  point  for  CVEC 

APCo  proposes  an  effective  date  of 
November  1, 1994,  and  states  that  a 
copy  of  its  filing  was  served  on  CVEC 
and  the  Virginia  State  Corporation 
Commission. 

Comment  date:  February  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Portland  General  Electric  Company        [Project  No.  2496] 


(Docket  No.  ER94-921-O00| 

Take  notice  that  Portland  General 
Electric  Company  (PGE),  on  January  21. 
1994,  tendered  for  filing  its  Average 
System  Cost  (ASC)  as  calculated  by  PGE 
and  determined  by  the  Bonneville 
Power  Administration  under  the  revised 
ASC  Methodology  which  became 
effective  on  October  1, 1984.  This  filing 
includes  PGE's  revised  Appendix  1  of 
the  Residential  Purchase  and  Sale 
Agreement. 

PGE  states  that  the  revised  Appendix 
1  shows  the  ASC  to  be  33.66  mills/kWh 
effective  May  20, 1993.  The  Bonneville 
Power  Administration  determined  the 
ASC  rate  for  PGE  to  be  33.66  mills/kWh. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date.  February  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  James  G.  Martin 

IDocket  Na  10-2815-000) 

Take  notice  that  on  January  24,  1994, 
James  G.  Martin  filed  an  application 
pursuant  to  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Director — J.  A.  Jones,  Inc.  (Electrical 

Equipment  Supplier). 
Director — Duke  Power  Company  (Public 

Utility). 

Comment  date.  February  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
LouaCasheU, 
Secretary. 
|FR  Doc  94-2563  Filed  2-3-94,  8  45  ami 
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Eugene  Water  &  Electric  Board;  Notice 
of  Intent  to  Prepare  an  Environmental 
Impact  Statement  and  Conduct  Put>lic 
Scopir>g  Meetings 

January  27, 1994. 

The  Federal  Energv  Regulatory 
Commission  (FERCfhas  received  an 
application  for  a  new  license  for  the 
Leaburg-Walterville  Hydroelectric 
Project,  FERC  No.  2496.  The 
hydropower  project  is  located  on  the 
McKenzie  River  in  Oregon. 

The  FERC  staff  has  determined  that 
licensing  this  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  staffs  EIS  will  objectively 
consider  both  site  specific  and 
cumulative  envirormiental  impacts  of 
the  project  and  reasonable  alternatives, 
and  will  include  an  economic,  fmancial 
and  engineering  analysis. 

The  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  the 
interested  parties.  All  conunents  filed 
on  the  draft  will  be  analyzed  by  the  staff 
and  considered  in  a  final  EIS.  The  staff's 
conclusions  and  recommendations  will 
then  be  presented  for  consideration  by 
the  Commission  in  reaching  a  licensing 
decision. 

Scoping  Meeting 

A  project  site  visit  for  FERC  staff, 
agencies  and  all  other  interested  parties 
is  scheduled  for  Tuesday,  February  15, 
1994.  The  site  visit  will  commence  at  9 
a.m.  at  Water  Board  Park  located 
adjacent  to  the  Leaburg  Dam,  just  off  of 
Highway  126.  The  site  visit  will  likely 
extend  into  the  afternoon.  The  site  visit 
will  pro\'ide  an  opportunity  for 
interested  |>arties  to  observe 
environmental  conditions  in  the  project 
area.  All  those  interested  are  encouraged 
to  attend. 

The  FERC  staff  will  conduct  two 
scoping  meetings.  The  evening  scoping 
meeting  is  primarily  for  public  input 
while  the  morning  meeting  will  focus 
on  resource  agency  concerns.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  sessions  to  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS. 

On  the  evening  of  Wednesday, 
February  16. 1994,  we  will  hold  the  first 
scoping  meeting,  primarily  for  the 
public,  from  7-10  p.m.  at  the  Thurston 
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High  School  Auditorium  in  Springfield, 
Oregon.  The  high  school  is  located  just 
off  Highway  126,  at  333  North  58th 
Street. 

The  second  scoping  meeting, 
primarily  for  resource  agencies,  will  be 
from  9:30  a.m.-12  p.m.  the  following 
morning,  Thursday,  February  17, 1994. 
at  the  SpringHeld  Chamber  of 
Commerce,  Freight  Room.  The 
Springfield  Chamber  of  Commerce  is 
located  on  South  A  Street,  between  Mill 
Street  and  Pioneer  Parkway  West. 

To  help  focus  discussions,  a 
preliminary  EIS  scoping  document 
(Scoping  E>ocument  I)  outUning  subject 
areas  to  be  addressed  at  the  meetings 
will  be  distributed  by  mail  to  parties  on 
the  FERC  service  list.  Copies  of  Scoping 
Document  1  will  also  be  available  at  the 
scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  staff  will: 

•  Identify  reasonable  alternative 
measures  that  should  be  evaluated  in 
the  EIS; 

•  Identify  significant  environmental 
issues  related  to  the  proposed  project; 

•  Determine  the  depth  of  analysis  for 
issues  addressed  in  the  EIS;  and 

•  Identify  resource  issues  that  are  not . 
important  and  that  do  not  require 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings  on  the  Leaburg-Walterville 
Project.  Individuals  presenting 
statements  at  the  meeting  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
either  or  both  of  the  meetings  and  to 
assist  the  staff  in  defining  and  clarifying 
the  issues  to  be  addressed  in  the  EIS. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amoimt  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

People  choosing  not  to  speak,  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 
positions  within  their  allotted  time,  may 
submit  written  statements  at  the 
meeting  for  inclusion  in  the  public 
record. 


Written  scoping  comments  may  also 
be  filed  with  {he  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  until  March  18, 1994.  Filings 
by  the  applicant  and  intervenors  should 
contain  an  original  and  eight  copies. 
Other  interested  parties  may  file  original 
comments  without  copies,  but  failure  to 
file  an  original  and  eight  copies  may 
resuh  in  appropriate  staff  not  receiving 
the  benefit  of  your  comments  in  a  timely 
manner.  See  18  CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 

Leaburg-Walterville  Hydroelectric  Project. 
FERC  No.  2496.  Oregon 

All  those  attending  the  meeting  are 
urged  to  refrain  from  making  any 
communication  concerning  the  merits  of 
the  application(s)  to  any  member  of  the 
Commission  staffer  the  Commission's 
contractor  outside  of  the  established 
process  for  developing  the  record  as 
stated  above.  Any  such  communications 
will  be  entered  by  staff  into  the  record 
of  the  proceeding. 

Furtner,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure,  requiring 
participants  (as  defined  in  18  CFTl 
385.2010)  filing  documents  with  the 
Commission,  to  serve  a  copy  of  the 
document  on  each  person  whose  name 
is  on  the  official  service  list  for  this 
proceeding.  See  18  CFR  4.34(b). 

For  further  information  please  contact 
Edward  R.  Meyer  at  (202)  208-7998. 
Lois  D.  Casheli, 
Secretary. 
IFR  Doc.  94-2504  Filed  2-3-94;  8:45  am] 

BILUNO  COM  VTIT-OI-P 

[Project  No.  2689-001  Wisconsin] 

Scott  Paper  Company;  Availability  of 
Draft  Environmental  Assessment 

January  31. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Oconto  Falls  Hydroelectric 
Project  located  on  the  Oconto  River  in 
Oconto  County,  near  the  City  of  Oconto 
Falls.  Wisconsin,  and  has  prepared  a 
draft  Environmental  Assessment  (EA) 
for  the  project. 

Copies  of  the  draft  EA  are  available 
for  review  in  the  Public  Reference 
Branch.  Room  3308.  of  the 
Commission's  offices  at  941  North 


Capitol  Street.  NE.,  Washington.  DC 
20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Casheli, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  Please  affix 
Project  No.  2689-001  to  all  comments. 
For  further  information,  please  contact 
Mr.  Ed  Lee,  Project  Manager,  at  (202) 
219-2809. 
Lois  D.  Casheli. 
Secretary. 

[FR  Doc.  94-2497  Filed  2-3-94;  8:45  amj 
BILUNO  COM  t717-«1-M 

[Project  Nos.  2315. 2331. 2332] 

South  Carolina  Electric  &  Gas  Co.  and 
Duke  Power  Co.;  Revised  Notice  of 
Intent  To  Prepare  An  Environmental 
Assessment  and  Conduct  Public 
Scoping  Meetings  and  Site  Visit 

lanuary  28. 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received 
applications  for  relicensing  of  the 
existing  Gaston  Shoals  Project.  Project 
No.  2332.  Ninety-nine  Islands  Project. 
Project  No.  2331.  and  Neal  Shoals 
Project,  Project  No.  2315.  All  the 
projects  are  located  on  the  Broad  River. 
Gaston  Shoals  and  Ninety-nine  Islands 
are  located  near  Gaffhey,  South 
Carolina.  Neal  Shoals  is  located  near 
Carlisle,  South  Carolina. 

The  FERC  staff  intends  to  prepare  a 
Multiple  Environmental  Assessment 
(MEA)  on  the  hydroelectric  projects  in 
accordance  with  the  National 
Environmental  Policy  Act. 

The  MEA  will  consider  both  site- 
specific  and  cumulative  environmental 
impacts  of  the  projects  and  reasonable 
alternatives,  and  will  include  an 
economic  and  engineering  analysis. 

A  drai^  MEA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
MEA  will  be  analyzed  by  the  staff  and 
considered  in  the  final  MEA.  The  staff's 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

We  have  revised  our  meeting  date  and 
location.  Two  scoping  meetings  will  be 
conducted; 

Wednesday.  February  16. 1994 — 10  a.m. 

and  7  p.m. 

Stephenson  Dining  Hall.  Limestone 

College.  Gaffiiey.  South  Carolina 

Interested  individuals,  organizations, 

and  agencies  are  invited  to  attend  either 
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or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
MEA.  The  morning  meeting  is  oriented 
toward  the  resource  agencies  and  the 
evening  meeting  toward  the  public  To 
help  fociis  discussions  at  the  meetings. 
a  scoping  document  outUning  subject 
areas  to  be  addressed  in  the  MEA  will 
be  mailed  to  agencies,  organizations, 
and  interested  individuals  on  the  FERC 
mailing  list.  Copies  of  the  scoping 
docimient  will  also  be  available  at  the 
scoping  meetings. 

Obiectives 

At  the  scoping  meeting,  the  FERC  staff 
will:  (1)  Identify  preliminary 
environmental  issues  related  to  the 
proposed  projects;  (2)  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  N4EA; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  MEA, 
including  points  oi  view  in  opposition 
to,  or  in  support  of.  the  staffs 
preliminary  vieMfs. 

Procedures  ' 

Individuals,  organizatioas,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  MEA. 

Persons  uioosing  not  to  speak  at  the 
meetings  but  who  have  views  on  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  pubbc  record  at  the 
meeting.  In  addition,  written  comments 
may  be  filed  with  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NIL.  Washington, 
DC,  20426,  until  March  18, 1994. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Gaston  Shoals  Project, 
FERC  No.  2332,  Ninety-nine  Islands 
Proiect.  FERC  No.  2331.  and  Neal  Shoals 
Project,  FERC  No.  2315. 

Intervenors — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  ptoty  or 
intercader  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 


responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agen<^. 

Site  Visit 

We  have  revised  the  date  of  the  site 
visit  to  the  Gaston  Shoals.  Ninety-nine 
Islands  and  Neal  Shoals  Projects.  We 
now  plan  on  having  a  site  visit  on 
February  15. 1994.  Those  who  wish  to 
attend  should  plan  to  meet  at  the  Gaston 
Shoals  Powerhouse  at  9  a.m.  Any 
questions  regarding  the  site  visit  or  this 
notice  should  be  directed  to  Tim  Looney 
at  the  Federal  Energy  Regulatory 
Commission,  Office  of  Hydropower 
Licensing,  825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  (202)  219-2852. 
LoH  D.  CasiieU. 
Secretary. 
(FR  Doc  »4-2503  Filed  2-3-94;  8:45  am) 

MUJNe  COOC  (TIT-W-P 


[Proiect  No.  11313-000  New  Hampsttlra] 

WMtt  Mountain  HydroeiectHc 
Company,  Availability  of  Draft 
Environmental  Assessment 

January  31, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  pari  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
HydropoMrer  Licensing  has  reviewed  the 
application  for  minor  original  license 
for  the  Apthorp  Project,  located  on  the 
Ammonoosuc  River,  in  Grafton  county, 
New  Hampshire  and  has  prepared  a 
Draft  Environmental  Assessment  (draft 
EA)  for  the  project.  In  the  draft  EA.  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  existing 
project  and  the  proposed  expansion, 
and  has  coiuJuded  that  approval  of  the 
project,  with  appropriate  mitigation  or 
enhancement  measures,  would  not 
constitute  a  ma)or  federal  action 
significantly  affecting  the  quabty  of  the 
human  envirooment. 

Copies  of  the  draft  EA  are  available 
for  review  in  the  Public  Reference 
Branch,  Room  3104  of  the  Commission's 
offices  at  941  North  Capitol  Street,  NE.. 
Washington.  DC  20428. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Please  affix  Project  No.  11313  to 
all  comments.  For  further  information, 
please  contact  Carlisa  Linton, 


Environmental  Coordinator,  at  (202) 

219-2802. 

Loia  D.  Casfaeil, 

Secretary. 

IFR  Doc.  94-2499  Filed  2-3-94;  8:45  am) 

aiUMQ  cooff  arrr-oi-M 

[Project  Na  11351-000  Tennessee] 

Debra  Whitehead;  AviaUabMity  of  Draft 
Environmental  Assessment 

January  31. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Riegulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  OlTice  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Old  Columbia  Dam 
Hydroelectric  Project  located  on  the 
Duck  River  in  Maury  County, 
Tennessee,  and  has  prepared  a  draft 
Environmental  Assessment  (DEA)  for 
the  proposed  project. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room"  3308  the  Commission's  offices  at 
941  North  Capitol  Street,  NE,, 
Washington,  DC  20426. 

Comments  should  be  filed  within  30 
days  fi'om  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  Please  affix 
Project  No.  11351-000  to  all  comments. 
For  further  information,  please  contact 
Mark  Pawlowski,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2795. 

Lois  D.  CasheU. 
Secretary. 

IFR  Doc  94-2498  Filed  2-3-94;  8:45  am) 
MUJNO  COM  STir-ai-M 


[Protect  No*.  2613-008,  et  alj 

Hydroalectrfc  Applications  (Central 
RNBine  rvmr  company,  ei  ai.j 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  (^Application:  Surrender  of 
License. 

b.  Project  No:  2613-008. 

c.  Date  Filed:  December  22. 1993. 

d.  Licensees:  Central  Maine  Power 
Company,  Madison  Paper  Industries. 
Scott  Paper  Company,  Mertmil  Limited 
Partnership,  Augusta  Development 
Corp. 

e.  Name  of  Project:  Moxie. 


Federal  Register  /  Vol.  59,  No.  24  /  Friday.  February  4.  1994  /  Notices 


5417 


f.  Location:  On  Moxie  Stream  in 
Somerset  County.  Maine. 

g.  Pursuant  to:  Federal  Power  Act.  16 
U.S.C.  791(a)-825(r) 

h.  Licensee  Contact:  Gary  D. 
Bachman.  Van  Ness,  Feldman  & 
Curtis.1050  Thomas  Jefferson  St.,  N.W.. 
Seventh  Floor.  Washington,  DC  20007. 
(202) 298-1800. 

i.  FERC  Contact:  Dean  C.  Wight.  (202) 
219-2675. 

j.  Comment  Date:  February  28,  1994. 

k.  Description  of  Proposed  Action: 
The  existing  proiect  provides  storage  for 
downstream  projects  in  the  Kennebec 
River  Basin,  and  consists  of:  (1)  A  gated, 
19- foot-high  concrete  dam  570  feet  long; 

(2)  three  smaller  concrete  closure  dams; 

(3)  a  140-foot-long  earthen  and  concrete 
dike;  (4)  a  2,231-acre  impoundment 
(known  as  Lake  Moxie  or  Moxie  Pond); 
and  (5)  appurtenant  facilities.  There  are 
no  power  generation  facilities. 

Licensees  propose  to  sell  the  project 
facilities  to  the  town  of  Forks 
Plantation,  Maine  (the  towTi  in  which 
the  project  is  located),  after  licensees 
perform  certain  structural 
improvements  and  repairs.  Thereafter 
the  town  will  operate  the  project  for 
non-jurisdictional  purposes  such  as 
environmental,  recreational,  and 
aesthetic  enhancement,  according  to  the 
licensees. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

2  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  10521-009. 

c.  Da<e//7ed;  December  15,  1993. 

d.  Applicant:  Mahoning  Hydro 
Associates. 

e.  Name  of  Project:  Mahoning  Creek 
Hydro  Project. 

f.  Location:  On  Mahoning  Creek  near 
Putneyville  Armstrong  County, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Keith  M. 
Amdt.  President,  Synergies,  Inc.,  191 
Main  Street,  Annapolis.  MD  21401. 
(410)  268-8820. 

i.  FERC  Contact:  Hank  Ecton.  (202) 
219-2678. 

j.  Comment  Date:  February  28.  1994. 

k.  Description  of  Project  Action:  The 
license  for  this  project,  with  a  proposed 
capacity  of  5,000  kilowatts  (Kw),  was 
issued  on  May  7,  1990.  The  licensee 
proposed  to  utilize  an  existing  Corps  of 
Engineers  dam.  and  to  construct  a 
powerhouse,  installing  two  2,500-Kw 
generating  units. 

The  licensee  states  that  the  project  is 
no  longer  economically  feasible.  No 
construction  has  occurred,  and  the 
proposed  site  remains  unaltered. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl , 
and  02. 

3  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2459-005. 

c.  Date  filed:  December  20.  1991. 

d.  Applicant:  West  Penn  Power 
Company.* 

e.  Name  of  Project:  Lake  Lynn. 

f.  Location:  On  the  Cheat  River  in 
Monongalia  County.  West  Virginia  and 
Fayette  County.  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  D.  E. 
Gervenak,  Executive  Director, 
Operating.  Allegheny  Power  Service 
Corporation,  800  Cabin  Hill  Drive. 
Greensburg.  PA  15601.  (412)  838-6835. 

i.  FERC  Contact:  James  Hunter  at 
(202) 219-2839. 

j.  Deadline  Date.  March  28. 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  Lake 
Lynn  Hydro  Station  consists  of:  (1)  A 
125-foot-high.  1,000-foot-long  concrete 
gravity  type  dam  with  a  624-foot- long 
spillway  controlled  by  26  tainter  gates, 
each  17  feet  high  by  21  feet  leng;  (2)  a 
reservoir  with  a  surface  area  of  1,700 
acres  and  containing  72,000  acre-feet  of 
water  at  full  pool  elevation  870  feet;  (3) 
a  log  boom  and  trash  racks  at  the  intake 
facility;  (4)  eight  12-foot  by  18-foot, 
gated  penstocks  of  reinforced  concrete: 

(5)  a  72-foot  by  165-foot.  68-foot-high 
red  brick  powerhouse  containing  four 
identical  generating  units  with  a  total 
rated  capacity  of  51.2  megawatts:  and 

(6)  dual  800-foot-Iong.  138-kV 
transmission  lines. 

m.  Purpose  of  Project:  The  average 
annual  generation  of  the  Lake  Lynn 
project  is  132.7  GWh.  Power  generated 
at  the  project  is  delivered  to  customers 
within  the  applicant's  service  area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  Room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Allegheny  Power 
Service  Corporation's  offices  at  800 
Cabin  Hill  Drive,  Greensburg, 
Pennsylvania. 

•    4  a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No.:  6952-005. 

c.  Date  Filed:  January  5. 1994. 


d.  Applicant:  McMillan  Hydro 
Company. 

e.  Name  of  Project:  McMillan  Project. 

f.  Location:  On  the  North  Fork  of  the 
Little  Cow  Creek  in  Shasta  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Finley 
McMillan.  McMillan  Hydro.  Inc.,  P.O. 
Box  130.  Round  Mountain.  CA  96084. 
(916)337-6581. 

i.  FERC  Contact:  Pb\i\  Shannon.  (202) 
219-2866. 

j.  Comment  Date:  March  3,  1994. 

k.  Description  of  Filing:  McMillan 
Hydro  Company  proposes  to  revise  the 
project  description  of  its  exemption  to 
reflect  the  as-built  conditions  of  the 
McMillan  Project.  In  1984,  the  exemptee 
constructed  two  hydropower 
developments. 

Powerhouse  #1  contains  two 
generating  units,  one  rated  at  500  kW 
and  one  rated  at  199  kW.  Powerhouse  #2 
contains  a  275-kW  generating  unit.  This 
is  different  from  the  authorized  project 
features  which  consist  of  three 
powerhouses  containing  a  total  of  six 
generating  units  and  a  total  generating 
capacity  of  975  kW.  Powerhouse  #1  was 
constructed  in  the  same  location  of  one 
of  the  authorized  powerhouses. 
Powerhouse  #2  was  constructed  near 
Cedar  Creek,  approximately  4,500  feet 
away  from  the  site  of  the  nearest 
authorized  powerhouse. 

1.  This  paragraph  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

5  a.  r^-pe  of  Application:  Exemption 
of  Small  Conduit  Hydroelectric  Facility. 

b.  Project  No.:  11441-000. 

c.  Dofe/y/ed.  October  13.  1993. 

d.  Applicant:  Metropolitan  Water 
District  of  Southern  California. 

e.  Name  of  Project:  Etiwanda  Small 
Conduit  Hydroelectric  Power  Plant. 

f.  Location:  On  the  existing  Etiwanda 
Pipeline  in  the  City  of  Rancho 
Cucamonga,  San  Bernardino  County, 
California;  TlS,  R6W.  in  Section  8. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Richard 
Balcerzak.  Assistant  General  Manager. 
The  Metropolitan  Water  District  of 
Southern  California.  P.O.  Box  54153. 
Terminal  Annex.  Los  Angeles,  CA 
90054,  (213)  217-6000. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E..  (202)  219-2847. 

j.  Deadline  Date:  March  22. 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

1.  Description  of  Project:  The  proposed 
project  consists  of  a  masonry 
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powerhouse,  about  64  feet  long  and  58 
feet  wide,  containing  a  turbine  with  an 
installed  capacity  of  23.9  Megawatts 
(project  excludes  the  existing  conduit 
on  which  the  powerhouse  is  proposed). 
The  average  annual  generation  is  256 
MWh. 

m.  Purpose  of  Project:  Power  will  be 
sold  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
B,  and  D4. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE,  room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  with  the  applicant  contact 
listed  above. 

6  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  6842-060. 

c.  Date  Filed:  January  3. 1994. 

d.  Applicant:  City  of  Aberdeen, 
Washington  and  City  of  Tacoma. 
Washington. 

e.  Name  of  Project:  Wynoochee  Dam. 

f.  Location:  Grays  Harbor  County. 
Washington,  on  the  Wynoochee  River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Gary  E. 
Johnson,  City  of  Tacoma,  Department  of 
Public  Utilities,  P.O.  Box  11007, 
Tacoma,  WA  98411.  (206)  383-2471. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

i.  Comment  Date:  March  3. 1994. 

k.  Description  of  the  Request:  The  co- 
licensees  request  that  their  license  be 
amended  to  include  the  dam  and 
reservoir  within  the  project's 
boundaries.  The  amendment  is 
necessary  because  of  Congressional 
legislation  that  authorized  the  fee  title 
transfer  of  the  Wynoochee  Dam  from  the 
Corps  of  Engineers  to  the  City  of 
Aberdeen. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

7  a.  Type  of  Filing:  Major  New 
License. 

b.  Project  No.:  2493-006. 

c.  Date  Filed:  November  25. 1991. 

d.  Applicant:  Puget  Sound  Power  & 
Light  Company. 

e.  Name  of  Project:  Snoqualmie  Falls. 

f.  Location:  On  the  Snoqualmie  River 
in  King  County.  Washington. 

g.  Filed  pursuant:  Federal  Power  Act. 
16  U.S.C.  section  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  W.  J. 
Finnegan.  Vice  President.  Engineering, 


Puget  Sound  Power  &  Light  Company. 
One  Bellevue  Center.  P.O.  Box  97034. 
Bellevue.  WA  98009-9734.  (206)  454- 
6363. 

i.  FERC  Contact:  Hector  M.  Perez. 
(202) 219-2843. 

j.  Comment  Date:  March  22. 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  now  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  The  existing  project  consists  of:  (1) 
A  18.5-foot-high.  21 7-foot-long  concrete 
and  wooden  dam  150  feet  upstream         ' 
from  the  Snoqualmie  Falls,  with  4.5- 
foot-high  flashboards  and  lift  gates, 
creating  an  impoundment  with  a  storage 
capacity  of  390-acre-feet;  (2)  an  intake 
structure  on  the  south  bank  of  the  river 
about  150  feet  upstream  from  the  dam 
feeding;  (3)  two  7.5-foot-diameter  steel 
penstocks,  in  270-foot-long  vertical  rock 
shafts  leading  to;  (4)  Plant  1  which  is  an 
underground  powerhouse  containing  5 
generating  units  with  a  total  capacity  of 
11,900  kW;  (5)  a  31 7-foot-long,  115-kV 
transmission  line;  (6)  an  intake  structure 
on  the  north  bank  about  50  feet 
upstream  from  the  dam  feeding;  (7)  a  12- 
foot-diameter,  1,215-foot-long  concrete 
lined  tunnel  leading  to;  (8)  a  small 
forebay  and  then  to  an  8- foot-diameter, 
600-foot-long  steel  penstock  for  unit  1 
and  two  7-foot-diameter.  75-foot-long 
steel  penstock  which  will  combine  into 
a  10-foot-diameter.  515-foot-long  steel 
penstock  for  unit  2  leading  to;  (9)  Plant 
2  which  is  an  above  ground  powerhouse 
with  2  generating  units  with  a  total 
capacity  of  30,090  kW;  (10)  a  0.5-mile- 
long.  115-kV  transmission  line;  and  (11) 
other  appurtenances.  The  project  has  an 
average  annual  generation  of  256.000 
MWH. 

The  applicant  proposes  to:  (1) 
Refurbish  the  dam  and  add  spillway 
capacity;  (2)  refurbish  the  intake 
structure  for  Plant  1;  (3)  replace  the 
existing  penstocks  to  Plant  1  for  an  8- 
foot-diameter  steel  penstock;  (4)  replace 
the  5  existing  units  in  Plant  1  with  a 
new  9-MW  unit;  (5)  abandon  the 
existing  and  construct  a  new  intake  for 
Plant  2;  (6)  replace  the  existing  tunnel 
and  penstocks  to  Plant  2  with  a  20-foot- 
diameter.  250-foot-loug  vertical  shaft 
and  a  1.575-foot-long.  18-foot-high  by 
18-foot-wide  horseshoe  concrete-lined 
tunnel;  and  (7)  upgrade  the  2  existing 
units  in  Plant  2  and  extend  the 
powerhouse  to  install  a  new  unit  for  a 
total  capacity  of  64,000  kW. 

After  upgrades  and  equipment 
additions,  the  project  would  have  a  total 
installed  capacity  of  73  MW  with  an 
average  annual  generation  of  381,000 
MWH. 

m.  Purpose  of  this  Project:  The  energy 
generated  by  the  project  is  used  by  the 


applicant  in  its  system.  The  applicant  is 
an  investor-owned  utility  company. 

n.  This  notice  also  consists  of 
standard  paragraph  D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.  room 
3104,  Washington,  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Puget  Sound  Power  & 
Light  Company.  One  Bellevue  Center, 
P.O.  Box  97034,  Bellevue,  WA  98009- 
9734 (206)  454-6363. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
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consider  all  protests  or  other  comments 
Tiled,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
speciHed  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D4.  riling  and  Service  of  Responsive 
Dociiments — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991.  56 
FR  23108.  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (March  22, 
1994  for  Project  No.  11441-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (May  6, 1994  for 
Project  No.  11441-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadUnes  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  UUe  "PROTEST".  "MOTION 


TO  INTERVENE".  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION."  "COMPETING 
APPUCA-nON,"  "COMMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and  ■ 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  appUcant.  AJiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydrop>ower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23106.  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (March  22. 
1994  for  Project  No.  2493-006).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (May  6. 1994  for 
Project  No.  2493-006). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Comnussion  only  upon  a  showing  of 


good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  Utle  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8.  1991,  56  FR 
23108.  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (March  28. 
1994  for  Project  No.  2459-005).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (May  12, 1994  for 
Project  No.  2459-005). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 
•RECOMMENDATIONS."  "TERMS 
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AND  CONDITIONS,"  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  appHcant  and 
the  project  number  of  the  appUcation  to 
which  the  fiHng  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
fihng;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
In  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  January  31. 1994.  Washington.  DC 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc  94-2564  Filed  2-3-94;  8;45  am) 

■H.UNO  COM  <717-01-# 

[Docket  No.  CP94-185-000,  et  al.] 

Colorado  Interstate  Gas  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

January  26. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP94-185-00dl 

Take  notice  that  on  January  18. 1994. 
Colorado  Interstate  Gas  Company  (QG), 
Post  Office  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP94-185-000  an  application  pursuant 
to  Section  7(b]  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  the  transportation 
and  exchange  of  natural  gas.  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  states  that  it  proposes  to  abandon 
a  certificated  agreement  related  to  the 
transportation  and  exchange  of  natural 
gas  by  QG  for  Columbia  Gas 
Transmission  Corporation  (Columbia). 
QG  further  states  that  the  agreement. 


dated  June  2, 1980,  as  amended, 
constitutes  CIG's  Rate  Schedule  X-€7  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  2. 

QG  says  that  Columbia  has  requested 
that  QG  terminate  the  agreement  as  a 
resuh  of  Order  No.  636.  Colimibia  will 
not  engage  in  the  merchant  function  as 
of  November  1, 1993.  and  consequently 
will  no  longer  require  the  transportation  , 
service,  it  is  stated. 

QG  further  states  that  it  does  not 
propose  to  abandon  any  facihties  as  a 
result  of  the  authorization  requested. 

Comment  date:  February  16, 1994,  in 
accordance  with  Standard  Paragraph  F . 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP94-186-000I 

Take  notice  that  on  January  14, 1994. 
Colorado  Interstate  Gas  Company  (QG), 
Post  Office  Box  1087.  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP94-1 86-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  the  transportation 
of  natural  gas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

QG  states  that  it  proposes  to  abandon 
the  Transportation  Agreement 
(Agreement)  with  Sinclair  Oil 
Corporation  (Sinclair)  pursuant  to  QG's 
Rate  Schedule  X-41  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  2.  QG 
further  states  that  this  rate  schedule 
provides  that  QG  may  transport  gas 
produced  from  reserves  owTied  by 
Sinclair  in  the  Blue  Gap  and  West 
Creston  areas  of  Carbon  County. 
Wyoming  to  Sinclair's  refineries. 
Sinclair  has  advised  QG  that  they  have 
sold  the  properties  from  which  it  has  in 
the  past  several  years  transported  gas  to 
QG  under  the  referenced  transportation 
agreement  and  the  Agreement  is  no 
longer  useful  to  Sinclair,  it  is  stated. 

QG  says  that  it  does  not  propose  to 
abandon  any  facilities  as  a  result  of  the 
authorization  requested. 

Comment  date:  February  16. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP94-187-0OOI 

Take  notice  that  on  January  14. 1994. 
Colorado  Interstate  Gas  Comi>any  (QG). 
P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP94-187-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
injection/withdrawal  well,  which  was 
authorized  in  Docket  No.  CP92-154- 


000.  et  al.,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

QG  proposes  to  abandon  the  Latigo 
No.  46  well  as  an  injection/withdrawal 
well  and  to  convert  it  to  an  observation 
well.  It  is  stated  that  the  well  is  located 
in  the  Latigo  Storage  Field  in  eastern 
Colorado.  It  is  asserted  that  the  well  is 
not  functioning  adequately  as  an 
injection/withdrawal  well  at  this  time 
and  would  be  more  useful  as  an 
observation  well  to  monitor  reservoir 
pressures  and  the  movement  of  gas. 
.  Comment  date:  February  16. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  CNG  Transmission  Corporation 

[Docket  No.  CP94-189-000| 

Take  notice  that  on  January  14.  1994, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No. 
CP94-1 89-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct  a 
new  sales/transportation  tap  and 
appurtenant  facilities  to  serve  as  a 
delivery  point  to  Kamine/Besicorp 
Allegany.  L.P.  (Kamine  Allegany)  for  the 
transportation  of  11,100  Dekatherms 
(Dt)  f)er  day  of  natural  gas  for  use  in  its 
55  Megawatt  Cogeneration  Plant  located 
in  the  Town  of  Hume,  New  York,  under 
CNG's  blanket  certificate  issued  in 
Docket  No.  CP82-537-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  Kamine  Allegany  is 
constructing  a  55  Megawatt  gas-fired 
cogeneration  plant  in  the  Tov^m  of 
Hume.  New  York.  It  is  further  stated 
that  Kamine  Allegany's  plant  will 
cogenerate  steam  that  will  be  used  by  an 
adjacent  greenhouse,  and  electricity  that 
will  be  purchased  by  Rochester  Gas  and 
Electric  Company. 

CNG  states  that  Kamine  Allegany  has 
made  arrangements  to  transport  its 
11.100  Dt  per  day  that  it  needs  to  fire 
its  cogeneration  plant  on  CNG's 
interstate  pipeline  system.  In  order  to 
deliver  Kamine  Allegany's  gas  to  the 
cogeneration  plant,  CNG  must  construct 
a  tap.  measuring  and  regulation  station, 
and  abojit  600  feet  of  6  inch  connecting 
pipeline.  Therefore.  CNG  is  proposing 
herein  to  tap  into  its  existing  parallel 
Lines  14  &  24.  construct  about  600  feet 
of  connecting  pipeline  to  connect  with 
the  Kamine  Allegany  Cogeneration 
plant,  and  install  a  measuring  and 
regulation  station,  along  with  various 
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auxiliary  installations  (gate  valve 
assembly,  a  filter/separator,  a  line 
heater,  various  valves  and  yard  and 
station  piping,  and  buildings)  at  the 
point  of  interconnection  with  Lines  14 
&24. 

The  estimated  cost  of  the  construction 
here  is  $600,000. 

Additionally,  CNG  states  that  it  has 
sufficient  system  delivery  capacity  to 
deliver  the  existing  contract  quantities 
without  disadvantaging  its  existing 
customers,  either  sales  or  transportation. 
These  deliveries  to  Kamine  Allegany  for 
its  cogeneration  plant  will  have  a  de 
minimus  impact  on  OMG's  system  wide 
peak  and  annual  deliveries,  CNG  states. 
CNG  verifies  that  the  proposed 
construction  complies  with  the 
requirements  of  Subpart  F  of  Part  157  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act. 

Comment  dote;  March  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Columbia  Gas  Transmission 
Corporation.  Columbia  LNG 
Corporation 

[Docket  No.  CP94-191-0001 

Take  notice  that  on  January  21, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Transmission),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314-1599,  and 
Columbia  LNG  Corporation  (Columbia 
LNG).  20  Montchanin  Road. 
Wilmington,  Delaware  19807-0020, 
filed  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  service  provided  under 
Columbia's  FERC  Gas  Tariff.  Original 
Volume  No.  2,  Rate  Schedule  X-110  and 
Columbia  LNG's  FERC  Gas  Tariff, 
Original  Volume  No.  2.  Rate  Schedule 
X-1.  Under  Rate  Schedules  X-110  and 
X-1  the  companies  are  authorized  to 
engage  in  an  exchange  of  gas  pursuant 
to  the  terms  of  a  Letter  Agreement 
executed  by  the  parties  dated  August  24, 
1982. 


Comment  date:  February  16, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Columbia  Gas  Transmission 
Corporation ) 

[Docket  No.  CP94-1 92-000) 

Take  notice  that  on  January  21, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston.  West  Virginia  25314, 
filed  in  Docket  No.  CP94-192-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(15  CFR  157.205, 157.211)  for 
authorization  to  construct  and  o[>erate 
facilities  necessary  to  establish  six  new 
points  of  delivery  to  existing  customers 
for  firm  transportation  service  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Columbia  proposes  to 
establish  the  delivery  points  for  the  for 
the  following  customers: 


Customer 

Residential 

Estd/qty 

Est  annl.  qty 

Columbia  Gas  of  Ohio „ 

2 
3 

1 

23.5  dth 
4.5  dth 
1.5 

8.180  dth 
450  cHh 

Mountaineer  Gas  Company 

Waterville  Gas  &  Oil  Company 

140  dth 

Columbia  expects  the  quantities  to  be 
provided  through  the  new  delivery 
points  to  be  within  its  authorized  level 
of  services.  Also,  Columbia  estimates 
that  the  cost  of  installing  the  new  taps 
to  be  approximately  $150  per  tap  and 
that  project  No.  1  to  cost  approximately 
$14,100,  which  would  be  reimbursed  by 
Columbia  Gas  of  Ohio. 

Comment  date:  March  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  Pipeline  Company 
and  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP94-1 93-0001 

Take  notice  that  on  January  21, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  P.O.  Box  683,  Houston,  Texas 
77001,  filed  in  Docket  No.  CP94-193- 
000,  a  joint  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  provided  pursuant  to 
Tennessee's  Rate  Schedule  X-49  and 
Columbia  Gulfs  Rate  Schedule  X-26,  all 
as  more  fully  set  forth  in  the  application 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  by  order  issued  June 
11, 1976,  in  Docket  No.  CP76-237. 
Tennessee  and  Columbia  Gulf  were 
authorized  to  exchange  natural  gas 
pursuant  to  an  agreement  dated 
December  24, 1975.  The  agreement,  it  is 
said,  provided  for  Tennessee  to  receive 
into  its  jointly  owned  30-inch  Eugene 
Island  Block  349  facilities  up  to  25,000 
Mcf  of  natural  gas  per  day  produced  at 
Ship  Shoal  Bloick  271A  for  redelivery  at 
Ship  Shoal  Block  198.  It  is  said  further 
that  equivalent  quantities  of  gas  would 
be  delivered  into  the  Project  349 
pipeline  for  delivery  to  Columbia  Gulf, 
for  the  account  of  Columbia  Gas 
Transmission  Corporation,  at  the  Blue 
Water  Project  facilities  on  Ship  Shoal 
Block  198  pipeline  platform  where 
Project  349  terminates. 

Tennessee  and  Columbia  Gulf  state 
that  there  has  been  no  activity  pursuant 
to  this  exchange  for  some  times  and 
therefore  the  agreement  has  been 
terminated  pursuant  to  mutual  written 
agreement  of  the  parties. 

No  facilities  are  proposed  to  be 
abandoned  herein. 


Comment  date:  February  16, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Northwest  Pipeline  Corporation 

[Docket  No.  CP94-1 94-000) 

Take  notice  that  on  January  21, 1994. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84158,  filed  an  application 
with  the  Commission  in  Docket  No. 
CP94-1 94-000  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate  a 
river  crossing  loop  on  its  Bellingham 
Lateral  in  Whatcom  County, 
Washington,  all  as  more  fully  set  forth 
in  the  application  which  is  open  to  the 
public  for  inspection. 

Northwest  proposes  to  construct  and 
operate  approximately  2,600  feet  of  12- 
inch  pipeline  as  a  loop  adjacent  to  its 
existing  Nooksack  River  crossing  on  the 
Bellingham  Lateral  in  Whatcom  County. 
Northwest  states  that  the  proposed  loop 
would  enhance  the  reliability  of  service 
to  its  existing  customers  on  the  lateral 
by  insuring  the  operational  capability  of 
the  lateral's  river  crossing  portion. 
Northwest  estimates  that  it  would  cost 
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$900,000  to  construct  the  proposed 

loop. 

Comment  date:  February  16. 1994,  in 
acfX)rdance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  fUe  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
P'rocedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 

■  in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  Ends  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment, 
are  required  by  the  public  convenience 
and  necessity.  If  a  moUon  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  ovm  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  appliccuit  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  pretest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

Lois  D.  CAshell. 

Secretary. 

[FR  Doc.  94-2565  Filed  2-3-94;  8:45  ami 

BtLUNC  COOC  e717-«1-P 

[Docket  No.  JD94-02386T  Okiahoma-6e] 

Stat»  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdiction^ 
Agency  Designating  Tight  Formation 

January  31. 1994. 

Take  notice  that  on  January  24, 1993. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Medrano 
Formation,  underlying  Section  10  and 
Section  11,  Township  6  North.  Range  7 
West,  Grady  County,  Oklahoma, 
qualifies  as  a  tight  lormation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978. 

The  notice  of  determination  contains 
Oklahoma's  fihdings  that  the  referenced 
formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-2496  Filed  2-3-94;  845  ami 

HUJMO  CODE  ITIT-OI-M 

[Projoct  No.  2613-000] 

In  the  Matter  Central  Maine  Power 
Company  Madison  Paper  Industries  Scott 
Paper  Company  Merimil  Limited 
Partnership,  and  Augusta  Development 
Corporation. 

Authortzation  for  Continued  Project 
Operation 

January  31. 1994. 

On  December  24.  1991,  Central  Maine 
Power  Company.  Madison  Paper 
Industries.  Scott  Paper  Company. 
Merimil  Limited  Partnership,  and 
Augusta  Development  Corporation, 


licensees  for  the  Moxie  Project  No. 
2613.  filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Conunission's  regulations  thereunder. 
Project  No.  2613  is  located  on  the  Moxie 
Stream  in  Somerset  County.  Maine. 

On  April  1. 1993.  the  licensees  filed 
a  notice  of  withdrawal  of  their  license 
application  that  became  effective  on 
April  16.  1993.  Therefore,  as  set  forth  at 
18  CFR  16.25.  the  Commission  solicited 
applications  for  the  project  from 
potential  applicants  other  than  from  the 
existing  licensees. 

The  license  for  Project  No.  2613  was 
issued  for  a  period  ending  December  31, 
1993.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 

Notice  is  hereby  given  that  an  annual 
license  for  Project  No.  2613  is  issued  to 
Central  Maine  Power  Company. 
Madison  Paper  Industries.  Scott  Paf)er 
Company.  Merimil  Limited  Partnership, 
and  Augusta  Development  Cor{K>ration 
for  a  period  effective  January  1, 1994, 
through  December  31. 1994.  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first. 

If  issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  December  31, 1994,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c),  an  annual  license  under 
Section  15(8)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 
Lois  D.  CubeU, 
Secretory. 
IFR  Doc  94-2500  Filed  2-3-94;  8:45  am) 

BILLING  COOC  C717-Ot-M 


[Docket  No.  IMG91-4-0011 

East  Tennessee  Natural  Gas  Co.;  Filing 

January  31, 1994. 

Take  notice  that  on  January  10. 1994, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  filed  its  response  to 
the  order  issued  on  December  23, 1993, 
in  the  above-referenced  docket.'  In  the 
order,  the  Commission  required  East 
Tennessee  to  (i)  explain  how  its 
merchant  division  is  organized;  (ii) 
identify  each  officer,  director  and 


*  65  FERC  161 ,380  (1993). 
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employee  East  Tennessee's 
transportation  division  shares  with  its 
merchant  division  and/or  marketing 
afGliate,  (iii)  provide  titles  and  detailed 
job  descriptions  for  each  shared 
employee;  and  (iv)  explain  how  the 
sharing  is  consistent  with  Standard  of 
Conduct  G,  issued  in  Order  Nos.  497  et 
all 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-2569  Filed  2-3-94;  8:45  ami 
BiLUNO  COM  enr-oi-M 

[Docket  No.  MQ92-04-000] 
Gas  Transport,  Inc.,  Filing 

January  31, 1994. 

Take  notice  that  on  January  7, 1994, 
Gas  Transport,  Inc.  (Gas  Transport)  filed 
a  response  to  the  order  issued  December 
23, 1993,  in  the  above-referenced 
docket. » In  the  order,  the  Commission 
required  Gas  Transport  to  file  a  report 
that  provides  the  date(s)  it  began 
transportation  transactions  with  its 


'Order  No.  497,  S3  FR  22139  ()une  14. 1968).  m 
FERC  Stats,  ft  Regs.  130.820  (1968);  Order  No.  497- 
A,  order  on  rehearing,  54  FR  52781  (December  22. 
1989).  m  FERC  Stats.  *  Regs.  30.668  (1969):  Order 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  26.  1990).  01  FERC  Stats,  ft  Regs. 
130.908  (1990);  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2. 1992),  IH  FERC 
Stats,  ft  Regs.  130,934  (1991),  rehearing  denied.  57 
FR  5615  (February  18. 1992).  56  FERC  161.139 
(1992):  Tenneco  Gas  v.  FEBC  (afTirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (DC  Cir.  1992), 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  m  FERC  Stats,  ft  Regs.  Preambles 
130,956  (December  4. 1992).  57  FR  58978 
(December  14. 1992);  Order  No.  497-E,  order  on 
rehearing  and  extending  sunset  date,  59  FR  243 
(January  4, 1994).  65  FERC  161.381  (December  23. 
1993). 

>  65  FERC  161.388  (1993). 


marketing  affiliate  and  explain  why  it 
did  not  file  standards  of  conduct  to 
comply  with  Order  Nos.  497  et  al. '  until 
June  1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli. 
Secretary. 
[FR  Doc.  94-2571  Filed  2-3-94;  8:45  am) 

BILUNO  COOC  e717-01-M 


[Doclcet  No.  PR94-6-000] 

Hill  Transportation  Company,  Inc.; 
Motion  to  Modify  Setttoment 

January  31, 1994. 

Take  notice  that  on  December  3, 1993, 
Hill  Transportation  Company,  Inc., 
(Hill)  filed  a  motion  for  limited 
modification  of  the  May  11, 1991, 
Stipulation  and  Agreement  in  Docket 
No.  PR91-4-O00.  The  purpose  of  the 
requested  modification  is  to  permit  Hill 
to  terminate  transf)ortation  service 
under  section  3111  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA),  rather  than 
filing  to  rejustify  its  section  311  rate 
under  section  284.123(b)(2)  of  the 
Commission's  regulatidns,  as  required 
by  the  settlement. 

Hill  notes  that  the  only  section  311 
service  it  provided,  transportation  for 
DeNovo  Oil  and  Gas,  Inc..  (DeNovo) 


'Order  No.  497.  53  FR  22139  (June  14.  1988).  m 
FERC  Suts.  ft  Regs.  1 30.820  (1988);  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22. 
1989).  in  FERC  Suts.  ft  Regs.  30,866  (1969):  Order 
No.  497-B.  order  extending  sunset  date,  55  FR 
53291  (December  28.  1990).  01  FERC  Stats,  ft  Regs. 
1 30.908  (1990);  Order  No.  497-C  order  extending 
sunset  date.  57  FR  9  (January  2. 1992),  m  FERC 
Stets.  ft  Regs.  1 30,934  (1991),  rehearing  denied.  57 
FR  5815  (February  18. 1992).  56  FERC  161,139 
(1992):  Tenneco  Gas  v.  FEBC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C  Cir.  1992). 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date,  m  FERC  Stats,  ft  Regs.  Preambles 
1 30.958  (December  4.  1992).  57  FR  58978 
(December  14, 1992);  Order  No.  497-E.  order  on 
rehearing  and  extending  sunset  dale,  59  FR  243 
(January  4. 1994).  65  FERC  1 61.381  (December  23. 
1993). 


terminated  on  March  1, 1993.  Hill 
provides  no  other  Section  311  services. 
Hill  states  that  in  the  event  it  reinstates 
service  under  Section  311,  it  will  at  that 
time  make  the  appropriate  filings  under 
Part  284.  Subpart  C  of  the  Commission's 
regulations. 

Any  person  desiring  to  participate  in 
this  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  February  22, 1994.  The 
motion  is  on  file  with  the  Commission 
and  is  available  for  public  inspection. 
Lois  D.  Casheli, 
Secretary. 
(FR  Doc.  94-2495  Filed  2-3-94;  8:45  amj 

BILUNO  coot  <71T-01-M 


[Docket  No.  MQ92-05-000] 

Kern  River  Gas  Transmission  Co.; 
Filing 

January  31, 1994. 

Take  notice  that  on  January  7, 1994, 
Kem  River  Gas  Transmission  Company 
(Kem  River)  filed  a  response  to  the 
order  issued  December  23, 1993.  in  the 
above-referenced  docket.  >  In  the  order, 
the  Commission  required  Kem  River  to 
state  whether  it  has  distributed 
standards  of  conduct  to  its  employees 
and  state  that  it  will  comply  with 
Standards  E  and  I,  >  issued  in  Order 
Nos.  497  et  a7.» 

Kem  River  states  that  copies  of  this 
filing  were  served  to  each  person  on  the 
official  service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 


>  65  FERC  1  61.385  (1993). 

>  18  CFR  $S  161.3  (e)  and  (i)  (1993). 

lOrder  No.  497.  S3  FR  22139  (June  14.  1986),  01 
FERC  Stats,  ft  Rags.  1  30.620  (1968);  Order  No.  497- 
A.  order  on  rehearing,  54  FR  52781  (December  22, 
1969).  m  FERC  Suta.  ft  Regs.  30.868  (1969);  Order 
No.  497-B.  order  extending  sunset  date.  5S  FR 
53291  (December  28. 1990),  01  FERC  Stats,  ft  Regs. 
1  30.908  (1990);  Order  No.  497-C.  order  extending 
sunset  date,  57  FR  9  (January  2.  1992),  ID  FERC 
Stats,  ft  Regs  1  30.934  (1991).  rehearing  denied  57 
FR  5615  (Febriiary  18. 1992).  56  FERC  1  61.139 
(1992);  Tenneco  Gas  v.  FEBC  (affirmed  in  part  and 
remanded  In  part).  969  F.  2d  1187  (DC  Cir  1992). 
Order  No.  497-0,  order  on  remand  and  extending 
sunset  date,  10  FERC  Stats,  ft  Regs.  Preambles  1 
30,958  (December  4. 1992).  57  FR  56978  (December 
14. 1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  Uanuary  4, 1994). 
65  FERC  1  61.381  (December  23,  1993). 
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intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissicm  and  are  available  for  public 
inspection. 
Lois  D.  Casiwfl, 
Secretary. 

IFR  Doc  94-2572  Filed  2-J-94;  8:45  amj 
BttJJNO  cooc  •n7-*t-M 


[Docket  No.  MG93-2-0001 
Louisiana-Nevada  Transit  Co^  Filing 

January  31. 1994. 

Take  notice  that  on  January  7. 1994. 
Louisiana-Nevada  Transit  Company 
(LNT)  filed  a  response  to  the  order 
issued  December  23. 1993.  in  the  above- 
referenced  docket.'  In  the  order,  the 
Commission  required  LNT  to  file  a 
report  that  shows  how  it  is  complying 
with  Standards  of  Conduct  A,  B,  C,  D, 
I.  K  and  L,  18  CFR  61.3  (a),  (b).  (c),  (d), 
(i),  (k),  and  (1),  issued  in  Order  Nos.  497 
efa/.2 

LNT  state*  that  it  has  served  a  copy 
of  the  filing  upon  all  of  its  jurisdictional 
customers  and  up<Hi  Interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  In  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considraed  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


'  65  FERC  161,3»4  (19»3). 

>  Order  Na  497.  S3  FR  22139  Outm  14. 19M).  m 
FERC  SUU.  ft  Ragi.  1  iOMO  (1«a«):  OH«r  Na  497- 
A.  onlv  on  mbMring.  94  FR  S27«l  (DaoHnber  22. 
1989),  m  FERC  SWt.  ft  Rag*.  30J6«  (198a):  Ont«r 
No.  497-B.  ordar  vttondinB  Moaat  data.  S5  FR 
53291  (DacaanlMr  28. 1990).  m  FERC  StaU.  ft  Regs. 
1  aOJMB  (1900):  Ordar  No.  497-C.  ordar  axlaiMHng 
HOMl  dal*.  S7  FR  9  Oanoary  2, 1992).  m  FEIC 
Suia.  ft  Ragi.  1 30.SM  (1991).  rehaariag  danM.  57 
FR  SaiS  (Fabmarr  18.  1992).  SSFERClei.l)* 
(1992):  Tetuwco  ta»  v  fEBC  (af&nnad  in  pari  and 
raoMBdad  in  pwl).  «9  F.  2d  11*7  (DC  Or.  1982). 
Ordar  No.  497-0.  order  oo  remaad  and  axtandlng 
raaaat  data.  IB  FERC  Siaia.  ft  Raga.  Praambiaa 
1 3«i9M  (Dacamkar  4. 1992).  57  FR  5897* 
(DacarAar  14. 19*2):  Oidar  ^4Q.  497-C  ordar  on 
ratearlag  and  Mtandiag  (anaal  data.  59  FR  243 
OaMtary  4. 19*4).  Sa  FERC  1  ftl  J81  (Decanber  23. 
1993). 


Any  person  ivishing  to  become  a  party 

must  file  a  motion  to  intervene.  Qipies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lob  D.  CasheO. 

Secretary. 

[FR  Doc  94-2570  Filed  2-3-94;  8:45  ami 

MLLMQ  COOC  «717-9t-M 

[Dodot  No*.  ER94-«22-00(q 

Maine  Yankee  Atonalc  Power  Ca; 

Filing 

January  27, 1994. 

Take  notice  that  on  January  21, 1994, 
Maine  Yankee  Atomic  Power  Company, 
tendered  for  filing  proposed  changes  in 
its  FPC  Electric  Service  Tariff  No.  1.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $3,417,008  based  on  the  12 
month  period  ending  1992. 

Maine  Yankee  seeks  approval  of  the 
proposed  increase  in  order  to 
incorporate  in  its  formula  rate  the 
revised  estimates  of  its  future 
decommissioning  costs.  Maine  Yankee 
also  submits  with  its  filing  an  executed 
Offer  of  Partial  Settlement  on  its 
decommissioning  costs  and  fund 
collection  rate  and  return  on  conunon 
equity  for  June  14, 1993,  and  a 
continuation  of  the  10.65%  ROE  beyond 
June  14, 1993. 

Maine  Yankee  also  is  making  a 
compliance  filing  for  amounts  to  fund 
post-retirement  benefits  other  than 
pensions  (PBOPs)  pursuant  to  the 
requirement  of  SFAS  106.  This 
compliance  filing  is  not  included  in  the 
Offer  of  Partial  Settlement. 

Copies  of  the  filing  were  served  upon 
Maine  Yankee's  jurisdictional 
customers,  secondary  customers,  mxcl 
Massachusetts  Department  of  Pul>Iic 
Utilities,  Vermont  Public  Service  Board, 
Connecticut  Public  Utilities  Control 
Authority,  Maine  I*ublic  Utilities 
Commission,  New  Hampshire  Public 
Utilities  Commission  and  Office  of  the 
Public  Advocate.  State  of  MaiiM. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motian 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  11, 1994.  Protests  vrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  maiie 
protestants  parties  to  the  proceeding. 


Any  person  willing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  fihng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheO, 

Secretary. 

[FR  Doc  94-2567  Filed  2-3-94;  8:45  am] 

BIUMO  COM  STir-OI-M 

[Dockit  No.  MQ90-04-4)Q3] 

Midweslem  Gas  Transmisskm  Co^ 
FWng 

January  31, 1994. 

Take  notice  that  on  January  10, 1994, 
Midwestern  Gas  Transmission  Company 
("Midwestern"),  filed  its  response  to  the 
order  issued  on  December  23, 1993,  in 
the  above-referenced  docket. >  In  that 
order,  the  Commission  required 
Midwestern  to  (i)  explain  bow  its 
merchant  division  is  organized;  (ii) 
identify  each  officer,  director  and 
employee  Midwestem's  transportation 
division  shares  with  its  merchant 
division  and/or  marketing  affiliate,  (iii) 
provide  titles  and  detailed  job 
descriptions  for  each  shared  employee; 
and  (iv)  explain  bow  the  sharing  is 
consistent  with  Standard  of  Conduct  G 
issued  in  Order  Nos.  497  et  al.' 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washi  igton, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commissicm 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 


1 89  PSRC 1 81,389  (1993). 

X  Ordar  Na  497.  53  FK  221 39  (}una  14. 1988).  m 
FERC  StaU.  ft  Ra^L  1 30.820  (1088):  Ordar  No.  497- 
A.  ordar  on  raliaarlng,  54  FR  52781  (Dacaoibar  22. 
1989).  m  FERC  Stata.  ft  Ragt.  3a  868  (1989):  Oniar 
Na  497-B,  order  aztaDdiag  auBiat  daU.  55  FR 
93291  (Decamber  28. 1990).  01  FERC  StaU.  ft  Rags. 
1 30,908  (1990):  Ordar  Na  497-C  ordar  axtanding 
ninsai  data.  57  FR  9  Uanuary  2, 1992),  HI  FERC 
Sut*.  ft  Regi.  1 30,934  (1991 L  rahaarlng  daniad.  S7 
FR  5819  (Fafaruary  IS.  1993).  58  FERC  1*1.139 
(1992):  Tenaeco  Cos  v.  FERC  (afflrsiad  In  part  and 
mnandad  In  pan).  969  F.  2d  1 1*7  PC  Or.  1992). 
Order  Na  497-0.  order  on  reniaDd  and  axleodlng 
sunset  date.  ID  FERC  Stata.  ft  Raga.  Praambies 
1 3a958  (December  4.  1992).  57  FR  58978 
(Dec»mber  14.  1992):  Ordar  Na  497-E.  order  on 
rebeartng  and  extendln);  tunaet  date.  59  FR  243 
Oanuary  4. 1994).  65  FERC  161.381  (Dacember23, 
1993). 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Q>pies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lob  D.  Casbell, 

Secretary. 

[FR  Doc  94-2574  Filed  2-3-94;  8:45  am) 

BIUjMQ  OOOt  t717-0t-M 


[Docket  Na  MG88-12-00«  and  007;  Docket 
No.  MQ88-1 2-000.  et  al.] 

Mississippi  River  Transmission  Corp.; 
Filing 

January  31,1994. 

Take  notice  that  on  January  7, 1994, 
Mississippi  River  Transmission 
Corporation  (MRT)  filed  a  response  to 
the  Order  on  Standards  of  Conduct 
issued  December  23, 1993,  in  the  above- 
referenced  docket.!  In  that  order,  the 
Commission  required  MRT  to  explain 
how  its  merchant  division  is  organized, 
and  identify  each  oHicer,  director  and 
employee  its  transportation  division 
shares  with  its  merchant  division  and/ 
or  marketing  affiliate.  The  Commission 
also  required  MRT  to  explain  how 
independent  functioning  will  be 
guaranteed  consistent  with  Standard  of 
Conduct  G.»  issued  in  Order  Nos.  497  et 

MRT  states  that  copies  of  this  filing 
have  been  served  on  all  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  AH  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


<  65  FERC  161,389  (1993). 

» 18  CFR  161.3(g). 

'Order  No.  W?.  53  FR  22139  (June  14.  1988),  01 
FERC  Slats,  ft  Regs.  1 30.820  (1988):  Ordm  No.  497- 
A.  order  on  rehearing,  54  FR  52781  (December  22, 
19891  m  FERC  Stats,  ft  Regs.  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28. 1990).  Ul  FERC  Suts.  ft  Regs. 
1 30.908  (1990):  Order  No.  497-C  order  extending 
sunset  date.  57  FR  9  ()aoiiary  2, 1992).  Ill  FERC 
Stats,  ft  Regs.  1 30.934  (1991).  reheariog  denied,  57 
FR  5815  (February  18,  1992).  58  FERC1 61.139 
(1992):  Tenneco  Cos  v.  FEHC  (affinned  In  part  and 
remanded  In  part).  969  F.  2d  1187  (DC  dr.  1992). 
Older  No.  497-D.  order  on  remand  and  extertding 
sunset  date,  ID  FERC  States,  ft  Regs.  Preambles 
1  30.958  (December  4.  1992).  57  FR  58978 
(December  14. 1992):  Order  Na  497-E.  order  on 
rehearing  and  extending  sunset  dale.  59  PR  243 
Oanuary  4. 1994),  65  FERC  I61,3ai  (December  23, 
1993). 


be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.CssheU, 

Secretary. 

(FR  Doc.  94-2577  Filed  2-3-94;  8:45  ami 

BajJNQCOOf  CTIT-OI-IH 


[Protect  No.  2438-000] 

New  York  State  Electric  and  Gas  Corp.; 
Authorization  for  Continued  Project 
Operation 

January  31, 1994. 

New  York  State  Electric  and  Gas 
Corporation,  licensee  for  the  Seneca 
Falls  and  Waterloo  Stations  Project  No. 
2438,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license  on 
December  19, 1988.  Project  No.  2438  is 
located  on  the  Seneca  River  in  Seneca 
County,  New  York.  Under  section 
15(c)(1)  of  the  Federal  Power  Act  (Act), 
the  deadUne  for  filing  an  application  for 
new  license  and  any  competing  Hcense 
applications  was  December  31, 1991.  No 
apphcations  for  license  for  the  project 
were  filed.  Therefore,  on  February  24, 

1992,  as  set  forth  at  18  CFR  16.25,  the 
Commission  issued  a  notice  soliciting 
applications  from  potential  applicants 
other  than  the  existing  licensee. 

The  license  for  Project  No.  2438  was 
issued  for  a  period  ending  December  31, 

1993,  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  Ucense  to  the  then  Ucensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 

Notice  is  hereby  given  that  an  annual 
license  for  Project  No.  2438  is  issued  to 
New  York  State  Electric  and  Gas 
Corporation  for  a  period  effective 
January  1, 1994,  through  December  31. 

1994,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first. 

If  issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  December  31,  1994,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c),  an  annual  license  under 
section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 


notice  by  the  Commission,  unless  the 

Commission  orders  otherwise. 

Lois  D.  Cubell, 

Secretary. 

IFR  Doc.  94-2501  Filed  2-3-94;  8:45  am] 

BILUNO  COOC  t7t7-0VM 

[Docket  No.  MG8a-19-005] 
Tennessee  Gas  Pipeline  Co.;  Filing 

Inauary  31,1994. 

Take  notice  that  on  January  10, 1994. 
Tennessee  Gas  PipeUne  Company 
(Tennessee)  filed  a  response  to  the 
Order  on  Standards  of  Conduct  issued 
December  23. 1993,  in  the  above- 
referenced  docket.!  In  that  order,  the 
Commission  required  Tennessee  to 
e.yplain  how  its  merchant  division  is 
organized,  and  identify  each  officer, 
director  and  employee  its  transportation 
division  shares  with  its  merchant 
division  and/or  marketing  affihate.  The 
Commission  also  required  Tennessee  to 
explain  how  such  sharing  is  consistent 
with  Standard  of  Conduct  G,3  issued  in 
Order  Nos.  497  et  aJ.3 

Tennessee  states  that  copies  of  this 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  ion 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beucome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 


•  65  FERC  1  61.389  (1993). 

■'18CFR5l61.3(g)(1993). 

'Order  No.  497.  53  FR  22139  (]un«  14.  19881  111 
FERC  Suts.  a  Regs.  1  30.820  (1988):  order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22. 
1989),  in  FERC  Suts.  ft  Regs.  30.868  (1989),  Order 
No.  497-B.  order  extending  sunset  dale.  55  FR 
53291  (December  28.  1990).  m  FERC  SUU.  ft  Regs. 
1  30.908  (1990):  Order  No.  497-C.  order  extending 
sunset  data.  57  FR  9  ()«nuary  2,  1992).  ID  FERC 
Stats,  ft  Regs.  1  30,934  (1991),  rehearing  denied.  57 
FR  5815  (Fehniarr  18,  1992),  58  FERC  1  61.139 
(1992):  7°enneco  Cos  V.  fE/fC  (afTirmed  In  part  and 
remanded  in  part).  969  F.  2d  1187  (DC  Or  19921 
Order  No.  497-0.  order  on  ramartd  and  extending 
sunset  data.  ID  FERC  Stats,  ft  Regs.  Preambtes  1 
30.958  (Dacamber  4.  1992).  57  VR  5«978  (December 
14,  1992):  Order  No.  497-E.  order  on  reheanng  and 
extending  sunset  date,  59  FR  243  January  4,  19941 
65  FERC  1  61.381  (December  23.  1993). 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cuhell. 

Secretary. 

(FR  Doc.  94-2576  Filed  2-3-94:  8:45  ami 

B4LU»M  COOC  CTIT-OI-M 


[Docket  Na  MG88-47-004] 

Texas  Gas  Transmission  Corp.;  Fiiing 

January  31. 1994. 

Take  notice  that  on  January  7, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  filed  a  response  to  the  Order 
on  Standards  of  Conduct  issued      [ 
December  23, 1993,  in  the  above- 
referenced  docket.*  In  that  order,  the 
Commission  required  Texas  Gas  to 
identify  the  senior  officers  it  shares  with 
Transcontinental  Gas  Pipeline  Company 
and  explain  how  such  sharing  is 
consistent  with  Standard  of  Conduct  G.^ 
issued  in  Order  Nos.  497  et  al.^ 

Texas  Gas  states  that  copies  of  this 
filing  were  served  upon  all  parties  in  the 
official  service  list  compiled  by  the 
Secretary  of  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  actions 
to  be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


1 65  FERC  161,389  (1993). 

J  18  CFR  S  161.3(g)  tl993). 

'Order  No.  497.  53  FR  22139  (June  14.  1988).  HI 
FERC  Stal*.  &  Regs.  1 30.820  (1988);  Order  No.  497- 
A.  order  on  rehearing,  54  FR  52781  (December  22. 
1989).  m  FERC  Stats,  ft  Regs.  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28.  1990),  ID  FERC  Stats,  ft  Regs. 
1 30,908  (1990);  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2.  1992),  III  FERC 
Stats,  ft  Regs.  1 30.934  (1991),  rehearing  denied.  57 
FR  5815  (February  18. 1992),  58  FERC  1 61.139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (DC  Cir.  1992). 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  IS  FERC  Stats,  ft  Regs.  Preambles 
1 30,958  (December  4.  1992).  57  FR  58978 
(December  14, 1992);  Order  No.  497-E,  order  on 
rehearing  extending  sunset  date,  59  FR  243  Qanuary 
4.  1994).  65  FERC  161,381  (December  23,  1993). 


Commission  and  are  available  for  public 

inspection. 

L4>is  D.  Casheil, 

Secretary. 

[FR  Doc.  94-2575  Filed  2-3-94;  8:45  am) 

BILUNO  COOE  (Tir-OI-M 


[Docket  No.  MG93-05-000] 

Texas-Ohio  Pipeline,  inc.;  Fiiing  and 
Order  Granting  Extension  of  Time 

January  31,1994. 

Take  notice  that  on  January  10, 1994, 
Texas-Ohio  Pipeline,  Inc.  (Texas-Ohio) 
filed  a  partial  response  to  the  order 
issued  December  23, 1993,  in  the  above- 
referenced  docket.*  In  the  order,  the 
(Commission  required  Texas-Ohio  to 
explain  how  it  will  comply  with  the 
contemporaneous  disclosure 
requirement  of  Standard  of  (Conduct  F,* 
including  whether  it  maintains  and 
operates  an  electronic  bulletin  board. 
The  Commission  also  required  Texas- 
Ohio  to  file  revised  tariff  sheets  in 
compliance  with  18  CFR  250.16(b). 

In  the  January  10, 1994,  response, 
Texas-Ohio  requested  an  extension  of 
time,  until  February  16, 1994,  in  which 
to  file  revised  tariff  sheets.  For  good 
cause  shown,  Texas-Ohio's  request  for 
an  extension  of  time  is  granted. 

Texas-Ohio  states  that  copies  of  this 
filing  have  been  served  upon  each 
person  listed  on  the  official  service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  §25 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Lois  D,  Casheil. 
Secretary. 

(FR  Doc.  94-2568  Filed  2-3-94;  8:45  am] 
BILLING  COOE  S717-01-4I 


[Docket  No.  MG91 -06-000] 

Wyoming  Interstate  Company,  Ltd.: 
Fiiing 

January  31, 1994. 

Take  notice  that  on  January  7, 1994, 
Wyoming  Interstate  Company,  Ltd. 
(Wyoming)  filed  a  response  to  the  order 
issued  December  23, 1993,  in  the  above- 
referenced  docket.*  In  the  order,  the 
(Commission  required  Wyoming  to  state 
that  it  will  not  disclose  to  its  affiliate 
any  information  it  receives  from  a 
nonaffiliated  shipper  or  potential 
nonaffiliated  shipper,  as  required  by 
Standard  of  Conduct  E,  ^  issued  in 
Order  No.  497  et  al.^ 

Wyoming  states  that  copies  of  this 
filing  were  served  on  all  parties  on  the 
official  service  list 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  15, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Los  D.  Casheil, 
Secretary. 
[FR  Doc.  94-2573  Filed  2-3-94;  8:45  am) 

BILUNC  CODE  6717-01-M 


>  65  FERC  161.387  (1993). 

» 18  CFR  161.3(f).  as  modified  by  Order  No.  497- 
E,  order  on  rehearing  and  extending  sunset  date,  59 
FR  243  Oanuary  4, 1994),  65  FERC  161,381 
(December  23. 1993). 


165  FERC  161.390  (1993). 

»  18  CFR  §  161.3(e)  1993). 

'Order  No.  497,  53  FR  22139  (June  14, 1988),  m 
FERC  Stats,  ft  Regs.  1  30,820  (1988);  Order  No  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22, 
1989).  ID  FERC  Suts.  ft  Regs.  30,868  (1989):  Order 
No.  497-B  order  extending  sunset  date,  55  FR 
53291  (December  28, 1990),  HI  FERC  StaU.  ft  Regs. 
1  30,908  (1990);  Order  Na  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2. 1992),  ID  FERC 
Stats,  ft  Regs.  1  30,934  (1991),  rehearing  denied.  57 
FR  5815  (February  18, 1992),  58  FERC  1  61,139 
(1992);  Tenneco  Gas  v.  FEFC  (afTinned  in  part  and 
remanded  in  part).  969  F.  2d  1187  (DC  Cir.  1992). 
Order  Na  497-D  order  on  renvand  and  extending 
sunset  date.  TO  FERC  Stats,  ft  Regs.  Preambles  1 
30.958  (December  4. 1992).  57  FR  58978  (December 
14, 1992);  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
65  FERC  1  61,381  (December  23, 1993). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4708-2] 

Environmentsri  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  17, 1994  through 
January  21, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Pohcy  Act  as  amended. 
.  Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OfHce  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AFS-K67021-NV  Rating 
EC2,  Jerritt  Canyon  Gold  Mine 
Expansion  Project,  Implementation, 
Plan  of  Operation  and  COE  Section  404 
Permit,  Humboldt  National  Forest, 
Mountain  City  Ranger  District.  Elko 
County,  NV. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposed  alternative  due  to  potential 
impacts  to  water  quaUty,  water  quantity, 
air  quality  and  vegetation.  EPA 
recommended  that  the  final  EIS  provide 
additional  information  on  these  issues 
as  well  as  cumulative  impacts  and 
wetlands  mitigation. 

ERP  No.  D-FRA-B53010-00  Rating 
LOl,  Northeast  Corridor  Improvement 
Project,  Implementation,  Electrification 
of  the  Rail  Main  Line  from  New  Haven 
to  Boston,  Funding,  COE  Section  10  and 
404  Permits,  New  Haven,  CT  and 
Boston,  MA. 

Summary:  EPA  stated  that  the 
proposed  project  had  the  potential  to 
improve  region  air  quality  and  that 
other  environmental  resources  within 
EPA's  jurisdiction  and  expertise  would 
not  be  significantly  adversely  affected 
by  the  proposed  project. 

ERP  No.  DC-FHW-B40050-MA 
Rating  EC2,  Central  Artery /I-93  Third 
Harbor  Tunnel/I-90  Extension,  Updated 
and  Additional  Information,  Design 
Alternatives  for  the  Charles  River 
Crossing,  Funding,  US  COE  Section  10 
and  404  Permits,  US  CGD  Permits  and 
EPA  NPDES  Permit,  Suffolk  County, 
MA. 

Summary:  EPA  expressed 
environmental  concerns  for  Clean  Air 
Act  conformity  requirements  to  be 
addressed,  and  the  analysis  of  shading 
impacts  and  compensatory  mitigation 
for  adverse  environmental  impacts  to 


waters  of  the  United  States.  EPA 
commented  that  all  three  new  design 
alternatives  presented  in  the  draft 
supplemental  EIS  would  have  less 
adverse  environmental  impact,  and  less 
adverse  impact  on  parks  and  open 
space,  than  the  alternative  (Scheme  Z) 
presented  in  the  1991  final 
supplemental  EIS  as  the  proposed 
action. 

ERP  No.  DS-AFS-K65136-CA  Rating 
LO,  Casa-Guard  Timber  Sale,  Timber 
Harvesting,  Updated  Information 
concerning  Impacts  on  the  California 
Spotted  Owl  and  Fish  Creek  Watershed 
and  Reforestation,  Sequoia  National 
Forest,  Cannell  Meadow  Ranger  District, 
Tulare  County,  CA. 

Summary:  EPA  expressed  lack  of 
objections  with  the  prop>osed  action. 

ERP  No.  DS-AFS-K65137-CA  Rating 
LO,  Cottonwood  and  Gulf  Timber  Sales, 
Timber  Harvesting  in  the  Breckenridge 
Compartment,  Updated  Information 
Concerning  Withdrawal  of  the  Golf 
Timber  Sale  and  Impacts  on  the 
California  Spotted  Owl  and 
Reforestation  for  the  Cottonwood 
Timber  Sale,  Sequoia  National  Forest, 
Greenhorn  Ranger  District,  Kern  County, 
CA. 

Summary:  EPA  expressed  lack  of 
objections  with  the  proposed  action. 

Final  EISs 

No.  F-COE-B40062-NH,  Nashua- 
Hudson  Circumferential  Highway 
Improvements,  Approval  and  COE 
Section  10  and  404  Permits,  Tovms  of 
Hudson,  Nashua  and  Litchfield, 
Hillsborough  County,  NH. 

Summary:  EPA  had  environmental 
objections  to  the  proposed  action  due  to 

(1)  significant  degradation  of  waters  of 
the  United  States,  including  wetlands; 

(2)  potential  adverse  impacts  to  water 
supply  resources;  and  (3)  the  lack  of 
specific  mitigation  to  offset  the  impacts 
to  waters  of  the  U.S.  and  drinking  water 
supplies.  EPA  stated  that  the  proposed 
action  is  a  likely  candidate  for  action 
under  EPA's  Section  404  (c)  authority 
and  recommended  that  the  Corps  of 
Engineers  deny  the  Section  404  permit 
application. 

Dated:  February  1. 1994. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
[FR  Doc  94-2606  Filed  2-3-94;  8:45  am] 
HLUNOCOOc  ««e-ao-p 

[ER-FRL-47M-1J 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 


260-5076  OR  (202)  26O-5075.  Weekly 

receipt  of  Environmental  Impact 

Statements  Filed  Januar\'  24, 1994 

Through  January  28, 1994  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  940015,  Draft  EIS.  AFS,  OR, 
Newberry  Geothermal  Pilot  Project. 
Construction  and  Operation  of  a  33- 
megawatt  Power  Plant,  Approvals, 
Deschutes,  National  Forest,  Fort  Rock 
Ranger  District,  Deschutes  County, 
OR,  Due:  March  21.  1994,  Contact: 
Alice  Doremus  (503)  383-4703. 

EIS  No.  940016,  Final  EIS,  AFS,  ED, 
Lucky  Peak  Nursery  Pest  Management 
Program,  Implementation, 
Intermountain  Region,  Boise  National 
Forest,  Ada  County,  ID,  Due:  March 
07, 1994,  Contact:  Sally  Campbell . 
(503)  326-7755. 

EIS  No.  940017,  Draft  EIS,  BIA,  SD, 
Crow  Creek  Dam  Project,  Crow  Creek 
Dam  and  Reservoir  (Lake  Bedashosha) 
Improvements,  Crow  Creek  Indian 
Reservation,  near  Fort  Thompson. 
Buffalo  County.  SD,  Due:  April  01. 
1994,  Contact:  Roy  Pulfrey  (605)  226- 
7621. 

EIS  No.  940018,  Draft  EIS.  DOE,  VA. 
Lower  Virginia  Peninsula  Regional 
Raw  Water  Supply  Plan,  Permit 
Approval,  Cohoke  Mill  Creek,  King 
William  County,  VA,  Due:  March  21, 
1994.  Contact:  Pamela  K.  Painter  (804) 
441-7654. 

EIS  No.  940019.  Final  EIS.  AFS,  Ml,  J. 
W.  Xoumey  Nursery  Pest  Control 
Management  Plan,  Ottawa  National 
Forest,  Community  of  Watersmeet. 
Gogebic  County,  Ml ,  Due:  March  07, 
1994,  Contact;  Sally  Campbell  (503) 
326-7755. 

EIS  No.  940020,  Final  EIS,  BPA.  WA,  ID. 
CA,  UT,  AZ,  OR,  MT,  NV,  NM,  WY, 
Alternating  Current  (AC)  Intertie 
Transmission  Facilities,  Capacity 
Ownership  and  Federal  Marketing 
and  Joint  Ventures,  Implementation. 
WA,  OR.  CD,  MT,  CA,  NV.  UT.  NM, 
AZ.  WY  and  British  Columbia  ,  Due: 
March  07, 1994,  Contact:  Carol  M. 
Bergstrom  (800)  472-2756. 

EIS  No.  940021,  Draft  EIS,  BPA,  OR. 
Coyote  Springs  Cogeneration  Project, 
General  Transmission  Agreement 
Revision  for  Construction  and 
Operations  of  the  Coyote  Springs 
Interconnection,  Implementation. 
Morrow  County,  OR,  Due:  March  21, 
1994,  Contact:  Carol  M.  Bergstrom 
(800)  472-2756. 

EIS  No.  940022.  Draft  EIS.  NOA.  PR,  VI, 
U.S.  Virgin  Islands  and  Puerto  Rico 
Corals  and  Reef  Associated  Plants  and 
Invertebrates  Fishery  Management 
Plan,  Implementation,  NPDES  Permit, 
PR  and  VI ,  Due:  March  21, 1994, 
Contact:  Rolland  A.  Schmitten  (301) 
713-2239. 
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EIS  No.  940023,  Draft  EIS,  NOA. 
American  Lobster  Fishery 
Management  Plan  Amendment  5, 
Elimination  or  Prevention  of 
Overfishing  in  the  Exclusive 
Economic  Zone  (EEZ).  Approval  and 
Permits,  U.S.  Atlantic  Coast,  Due: 
March  21, 1994,  Contact:  Holland 
Schmitten  (301)  713-2239. 

Dated:  February  1. 1994. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 
IFR  Doc.  94-2607  Filed  2-3-94;  8:45  am] 

BILLINO  COOC  6560-SO-P 


[FRL-4834-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  March  7, 1994. 

For  further  information,  or  to  obtain  a 
copy  of  this  ICR,  contact  Sandy  Farmer 
at  EPA  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OfRce  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Polychlorinated  Biphenils 
(PCBs):  Use  in  Electric  Equipment  and 
Transformers.  (EPA  ICR  No.  1000.05; 
0MB  #2070-0003).  This  is  an  extension 
of  the  expiration  date  of  a  currently 
approved  collection. 

Abstract:  In  compliance  with  section 
6(e)  of  the  Toxic  Substances  Control  Act 
(TSCA),  owners  of  PCB  transformers 
must  keep  records  on  unit  use, 
inspection  and  corrective  actions  for 
leaks.  These  records  must  be  maintained 
for  at  least  three  years  after  disposing  of 
the  transformer.  Owners  of  PCB 
transformers  must  also  report  any  fire- 
related  incidents  immediately  to  the 
National  Response  Center.  EPA 
conducts  periodic  inspections  of 
facilities  operating  PCB  transformers. 
The  inspections  are  used  to  generate 
reports,  and  to  ensure  compliance  with 
TSCA. 

Burden  statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  one  hour  per 


response  for  reporting  and  ten  minutes 
per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  for  data 
sources,  gather  the  data  needed,  and 
review  the  collection  of  information. 

Respondents:  Owners  of  PCB 
transformers. 

Estimated  No.  of  respondents:  6 
respondents  for  reporting  and  200,000 
recordkeepers. 

Estimated  No.  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  33,206  hours. 

Frequency  of  collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch,  401  M  Street,  SW., 

Washington,  DC  20460 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW.,  Washington,  DC 

20503. 

Dated:  January  27, 1994. 
Paul  Lapsley, 

Director.  Fegulatory  Management  Division. 
IFR  Doc  94-2592  Filed  2-3-94;  8:45  am] 

BH.L1NG  CODE  tStOSO-H 


[FRL-4833-3] 

Science  Advisory  Board;  Closed 
Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  an  ad-hoc 
Subcommittee  of  the  Science  Advisory 
Board  will  be  held  in  Washington,  DC 
on  March  2-3, 1994  to  determine  the 
recipients  of  the  Agency's  1993 
Scientific  and  Technological 
Achievement  Cash  Awards.  These 
awards  are  established  to  give  honor 
and  recognition  to  EPA  employees  who 
have  made  outstanding  contributions  in 
the  advancement  of  science  and 
technology  through  their  research  and 
development  activities,  and  who  have 
published  their  results  in  peer  reviewed 
journals. 

In  selecting  the  recipients  for  the 
awards,  and  in  determining  the  actual 
cash  amount  of  each  award,  the  Agency 
requires  full  and  frank  advice  from  the 
Science  Advisory  Board.  This  advice 
will  involve  professional  judgments  on 
those  employees  whose  published 
research  results  are  deserving  of  a  cash 
award  as  well  as  those  that  are  not. 
Discussion  of  such  a  personal  nature, 
where  disclosure  would  constitute  an 


unwarranted  invasion  of  personal 
privacy,  are  exempted  under  section 
10(d)  of  title  5,  U.S.  Code,  appendix  1. 
In  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act, 
minutes  of  the  meeting  will  be  kept  for 
Agency  and  Congressional  review. 
Inquiries  may  be  made  to  the  Science 
Advisory  Board  (1400F).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 

Pursuant  to  section  10(d)  of  the  U.S.C. 
appendix  1  and  5  U.S.C.  522(c),  I  hereby 
determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure,  and  that  the  public 
interest  requires  that  this  meeting  be 
closed.  The  Science  Advisory  Board 
shall  be  responsible  for  maintaining 
records  of  the  meeting,  and  for 
providing  an  annual  report  setting  forth 
a  summary  of  the  meeting  consistent 
with  the  policy  of  U.S.C.  appendix  1, 
section  10(d). 

Dated:  )anuary  27, 1994. 
Carol  M.  Browner, 
Administrator. 
IFR  Doc.  94-2593  Filed  2-3-94;  8:45  am) 

BILUNG  CODE  e6«0-60-P 


[FRL-4834-4] 

Science  Advisory  Board;  Public 
Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
will  meet  on  March  24, 1994  at  the 
Omni  Europe  Hotel,  1  Europa  Drive, 
Chapel  Hill,  NC  27514.  (919)  968-4900. 
The  meeting  will  begin  at  8:30  a.m.  and 
adjourn  no  later  than  5  p.m.  The 
meeting  is  open  to  the  public,  however, 
seating  will  be  on  a  first-come  basis.  The 
Committee  will  review  the  Ozone 
Human  Exposure  Analysis  methodology 
that  is  part  of  the  ongoing  review  of  the 
ozone  national  ambient  air  quality 
standards  (NAAQS).  Copies  of  the 
documents  describing  the  health  risk 
assessment  methodology  and  additional 
exposure  analysis  work  will  be  available 
and  provided  to  the  Committee  in  mid- 
February,  and  may  be  obtained  by 
contacting  Harvey  Richmond  of  the  EPA 
staff  at  (919)  541-5271.  Copies  of  these 
documents  are  not  available  from  the 
Science  Advisory  Board. 

For  further  information  concerning 
the  meeting,  including  a  draft  agenda, 
please  contact  Mr.  Randall  C.  Bond, 
Designated  Federal  Official,  or  Ms. 
Janice  Cuevas,  Program  Analyst,  Science 
Advisory  Board  (Mail  Code  1400).  U.S. 
Environmental  Protection  Agency, 
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Washington,  DC  20460.  Phone:  202-260- 
8414;  Fax:  202-260-1889.  Individuals  or 
groups  wishing  to  make  a  brief  oral 
presentation  to  the  Committee  must 
contact  Mr.  Bond  no  later  than  12  noon 
Eastern  Time  on  Wednesday,  March  16, 
1994  in  order  to  reserve  time  on  the 
agenda.  The  Science  Advisory  Board 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  Written  comments  (provide  at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  the 
meeting  date,  may  be  mailed  to  the 
Committee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  Committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  January  25, 1994. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
|FR  Doc.  94-2594  Filed  2-3-94;  8:45  ami 
BILUNQ  COOC  6a60-6O-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  28, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0207 
Title:  Sections  73.961  and  73.932,  Test 

of  the  Emergency  Broadcast  System 

(EBS)  and  Radio  Monitoring  and 

Attention  Signal  Transmission 

Requirements 
Action:  Extension  of  currently  approved 

collection 


Eespondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  12,500 
recordkeepers;  1.25  hours  average 
burden  per  recordkeeper,  15,625 
hours  total  annual  burden 

Needs  and  Uses:  Section  73.961  requires 
that  all  broadcast  stations  log 
transmission  and  receipt  of  the 
weekly  EBS  test  and  receipt  of  the 
semi-monthly  wire  service  test.  The 
recordkeeping  of  this  information  is 
necessary  to  dociunent  station 
compliance  with  this  rule  and  to  help 
enhance  station  awareness  and 
participation  in  the  National,  State 
and  Local  Emergency  Broadcast 
System.  Section  73.932  further 
explains  rule  73.961  and  requires 
broadcast  stations  to  log  why  they  did 
not  receive  a  weekly  EBS  test.  The 
information  is  used  by  FCC  staff  as 
part  of  their  routine  inspections  of 
broadcast  stations.  Accurate 
recordkeeping  of  this  data  is  vital  in 
determining  the  location  and  nature 
of  possible  equipment  failure  on  the 
part  of  the  transmitting  or  receiving 
station  (or  wire  service).  Furthermore, 
since  the  National  level  EBS  is  solely 
for  the  use  of  the  President,  its  proper 
operation  must  be  assured. 

OMB  Number:  3060-0465 

Title:  Section  74.985,  Signal  booster 
stations 

/4rt/on.-'Extension  of  a  currently 
approved  collection 

Respondents:  Non-profit  Institutions 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  27 
responses;  .78  hour  average  burden 
per  response;  21  hours  total  annual 
burden 

Needs  and  Uses:  On  2/21/91,  the  OMB 
approved  an  information  collection 
for  47  CFR  74.985(a)  under  OMB 
Control  Number  3060-0465.  On  1/21/ 

92,  OMB  approved  an  information 
collection  for  Amendment  of  parts  21 . 
43.  74.  78  and  94  of  the  Commission's 
rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz 
Bands  Affecting  Private  Opwrational- 
Fixed  Microwave  under  OMB  Control 
Number  3060-0464.  This  information 
collection  includes  §  74.985  (b).  (c) 
and  (g)  amongst  other  rules.  On  2/13/ 

93,  the  Commission  adopted  a  Report 
and  Order  in  PR  Docket  No.  92-80, 
which  further  modified  §  74.985(g). 
On  10/30/93.  OMB  approved  this 
modification  through  a  correction 
worksheet  (3060-0464). 


In  this  submission,  we  are  bringing  all 
portions  of  §  74.985  under  one  OMB 
control  number.  All  other  portions  of 
the  approval  for  OMB  Control  Number 
3060-0464  will  remain  under  that 
collection.  Section  74.985(a)  requires 
signal  booster  stations  to  obtain  the 
written  consent  fi-om  the  licensee  of  the 
MDS,  MMDS,  or  ITFS  station  whose 
signals  are  to  be  retransmitted.  Section 
74.985  (b),  (c),  and  (d)  are  reporting 
requirements  that  are  contained  in  the 
FCC  Form  330  and  will  not  be  included 
as  a  separate  burden  within  this  rule 
section.  Section  74.985(e)  requires  each 
application  for  a  signal  booster  station 
to  include  a  written  consent  statement 
of  the  licensee  of  each  MDS,  MMDS, 
and  ITFS  station  whose  signal  is 
retransmitted.  Section  74.985(g)  requires 
that  a  MDS  or  ITFS  licensee  submit  a 
certification  statement  to  install  a  low 
power  signal  booster  within  48  hours  of 
installation  of  the  booster  station.  Such 
applications  must  demonstrate 
compUance  with  74.985(g).  This  written 
consent  would  be  attached  to  an 
application  for  signal  booster  station 
and  would  be  used  by  FCC  staff  to 
ensure  that  a  booster  station  has  consent 
to  retransmit  the  MDS,  MMDS,  and 
ITFS  station  signal.  The  requirements  in 
§  74.985(g)  would  be  used  by  FCC  staff 
to  ensure  that  a  low  power  signal 
booster  would  not  cause  interference 
and  that  it  has  proper  authority  to 
retransmit  an  MDS  or  ITFS  signal. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc  94-2538  Filed  2-3-94;  8:45  am] 

BILUNO  COOE  triZ-Ot-M 


[OA  94-74] 

Comments  Invited  on  Florida  Public 
Safety  Plan  Amendment 

lanuary  26, 1994. 

On  May  10, 1990.  the  Commission 
accepted  the  Public  Safety  Plan  for 
Florida  (Region  9).  On  October  25.  1993, 
Region  9  submitted  a  proposed 
amendment  to  its  plan  that  would,  in 
part,  add  an  additional  subregion, 
clarify  timeframes  for  applications  for 
pooled  and  dedicated  channel 
allotments,  add  explicit  channel  loading 
requirements,  and  clarify  and  enlarge 
upon  mutual  aid  requirements.  Because 
the  prop>osed  amendment  is  a  major 
change  to  the  Region  9  plan,  the 
Commission  is  soliciting  comments 
from  the  pubfic  before  taking  action. 
(See  Report  and  Order.  General  Docket 
No.  87-112.  3  FCC  Red  905  (1987),  at 
paragraph  5 7. J 


■ 
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Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
March  4. 1994  and  reply  comments  on 
or  before  March  21, 1994.  Comraenters 
should  send  an  original  and  five  copies 
of  comments  to  the  Secretary,  Federal 
Comindnications  Commission. 
WashL^on,  DC  20554  and  should 
clearly^d^ntify  them  as  submissions  to 
Gen.  Docket  90-119  Florida-Public 
Safety  Region  9. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau.  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-6112. 

Federal  Communications  Commission. 

VV  illiam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  94-2479  Filed  2-^94;  8:45  am) 

BILUNO  CODE  e712-«1-M 


[Report  No.  1995] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

January  28. 1994. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239. 1919  M  Street  NW., 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed.  See 
§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Amendment  of  §  73.202(b) 

Table  of  Allotments  FM  Broadcast 

Stations.  (Cleveland  and  Ebenezer. 

Mississippi)  (MM  Docket  No.  93-100. 

RM  No.  8175) 

Petition  for  Reconsideration 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

WillUm  F.  Caton. 

Acting  Secretary. 

jFR  Doc  94-2478  Filed  2-3-94;  8:45  am] 

BtUJNQ  COOE  enj-oi-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Infomiation  Collection  Submitted  to 
0M6  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Consolidated  Reports  of 

Condition  and  Income  (Call  Reports): 


Change  in  comment  period  for 
information  collection  submitted  to 
OMB  under  the  Paperwork  Reduction 
Act. 


Title  of  Collection:  Consolidated 
Reports  of  Condition  and  Income 
(Insured  State  Nonmember  Commercial 
and  Savings  Banks). 

On  Tuesday,  January  18, 1994,  the 
FDIC  published  notice  that  the  above 
captioned  information  collection  had 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval.  I*ublic  comment  was  invited, 
with  a  comment  period  ending  March 
21, 1994.  That  date  is  hereby  revised  to 
February  21, 1994. 

Dated:  January  31. 1994. 
Federal  Def)osit  Insurance  Corporation. 
Steven  F.  Hand, 
Assistant  Executive  Secretary 
(A  dministration). 
IFR  Doc.  94-2508  Filed  2-3-94;  8:45  am] 

aiLUMQ  COOE  «n4-0t-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-100»-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
CaUfomia,  (FEMA-1008-DR),  dated 
January  17, 1994,  and  related 
determinations. 

EFFECTIVE  DATE:  January  25,  1994. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  25. 1994,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  California, 
resulting  from  an  earthquake  and  aftershocks 
on  January  17, 1994,  and  continuing.  Is  of 
sufficient  severity  and  magnitude  that  sp>ecial 
cost-sharing  conditions  are  warranted  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act")  for  the  Public  Assistance  program. 


Therefore.  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  for  emergency  work,  which 
are  authorized  at  100  percent  Federal  funding 
until  January  25, 1994.  This  90  percent 
reimbursement  applies  to  ail  authorized 
Public  Assistance  costs. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
California  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  L.  Witt. 

Director 

IFR  Doc.  94-2582  Filed  2-3-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93N-0317] 

Albuquerque  Sut>stance  Abuse  Clinic; 
Denial  of  Hearing  and  Revocation  of 
Approval  of  a  Nvcotic  Addiction 
Treatment  Program;  Final  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revoking 
approval  of  an  "Application  for 
Approval  of  Use  of  Methadone  in  a 
Treatment  Program"  (Form  FDA-2632) 
held  by  Albuquerque  Substance  Abuse 
Clinic,  Inc.  (ASAC).  The  sponsor  has 
failed  to  demonstrate  the  ability  to 
correct  and  prevent  violations  of  FDA's 
methadone  regulation.  Also,  FDA  is 
denying  ASAC's  request  for  hearing 
because  they  failed  to  submit 
information  showing  that  there  is  a 
genuine  issue  of  fact  to  justify  a  hearing. 
EFFECTIVE  DATE:  February  4. 1994. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gerald  R.  Hajarian,  Center  for  Drug 
Evaluation  and  Research  (HFD-342). 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville.  MD  20855, 301- 
594-1029. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  23, 1093 
(58  FR  49519),  FDA  published  a  notice 
of  opportunity  for  a  hearing  (NCAdH) 
proposing  to  revoke  approval  of  ASAC's 
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Form  FDA-2632  because  of  recurring, 
egregious  violations  of  FDA's 
methadone  regulation  in  §291.505  (21 
CFR  291.505).  The  September  23. 1993, 
NOOH:  (1)  Set  forth  in  detail  the 
specific  violations  found  in  three  FDA 
inspections  conducted  between  April  2, 
1991.  and  September  11. 1992;  (2) 
described  FDA's  two  unsuccessful 
efforts  to  arrange  an  informal  conference 
to  allow  ASAC  the  opportunity  to 
explain  why  the  program's  approval 
should  not  be  revoked;  and  (3)  offered 
ASAC  the  opportunity  for  a  hearing  on 
the  proposal  to  revoke  approval. 

By  letter  dated  October  19. 1993. 
ASAC  submitted  a  written  notice  of 
appearance  and  request  for  a  hearing, 
but  they  failed  to  submit  the 
information  and  analyses  to 
demonstrate  that  there  is  a  genuine 
issue  of  fact  to  justify  a  hearing. 

FDA's  Associate  Commissioner  for 
Regulatory  Affairs  has  reviewed  ASAC's 
notice  of  appearance  and  request  for  a 
hearing,  as  well  as  the  data  on  file  with 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  submitted  by  the 
Center  for  Drug  Evaluation  and  Research 
in  support  of  the  NOOH,  and  concludes 
that  ASAC  has  failed  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing  under  §  314.200  (21  CFR 
314.200).  and  that  summary  judgment 
should  be  entered  against  ASAC.  The 
reasons  for  this  decision  are  set  forth  in 
section  n  of  this  dociiment. 

I.  Legislative  and  Regulatory 
Background 

Under  the  Controlled  Substances  Act 
(Pub.  L.  91-513)  (21  U.S.C.  801  et  seq.). 
methadone  is  classified  as  a  schedule  II 
controlled  substance  (21  U.S.C.  812(c)). 
A  schedule  11  classification  means  that 
methadone  is  regarded  to  have  a 
currently  accepted  medical  use.  but  it 
has  a  high  potential  for  abuse  that  may 
lead  to  severe  psychological  or  physical 
dependence  (21  U.S.C.  812(b)). 

Methadone  is  a  synthetic  narcotic 
analgesic  and  has  been  approved  by 
FDA  for:  (1)  Relief  of  severe  pain.  (2) 
detoxification  treatment  of  narcotic 
addiction,  and  (3)  temporary 
maintenance  treatment  of  narcotic 
addiction.  As  discussed  in  this  section, 
the  use  of  methadone  for  maintenance 
treatment  of  narcotic  addiction  is 
permitted  to  be  used  only  by  approved 
methadone  programs,  i.e..  programs 
found  to  be  in  accord  with  the 
conditions  for  distribution  and  use  of 
methadone  set  forth  in  §  291.505.  The 
reason  for  this  restriction  is 
methadone's  potential  for  abuse  and 


diversion  fi-om  legitimate  commerce 
into  the  illegal  marketplace. 

The  current  action  revoking  approval 
of  a  methadone  program's  Form  FDA- 
2632  is  the  first  such  action  FDA  has 
taken  in  more  than  20  years  of 
regulating  methadone  programs.  The 
following  discussion  is  intended  to 

Erovide  the  legislative  and  regulatory 
istory  underlying  this  action,  so  that 
the  serious  nature  of  ASAC's  violations, 
and  FDA's  response  to  them,  are  clearly 
understood. 

The  current  system  by  which  FDA 
regulates  and  monitors  the  use  of 
methadone  in  the  treatment  of  addiction 
began  in  1970  with  passage  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (the  CDAPCA) 
(Pub.  L.  91-513)  (21  U.S.C.  801  et  seq.). 
Prior  to  the  CDAPCA.  FDA's  control 
over  methadone  was  based  exclusively 
on  FDA's  regulation  of  new  drugs, 
including  the  investigational  use  of  new 
drugs,  under  section  505  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355). 

The  CDAPCA  directs  the  Secretary  of 
Health  and  Human  Services  to 
determine  the  appropriate  methods  of 
professional  practice  in  the  medical 
treatment  of  the  narcotic  addiction  of 
various  classes  of  narcotic  addicts  (42 
U.S.C.  257a).  The  Secretary's  authority 
to  determine  the  safety  and  effectiveness 
of  drugs  or  to  approve  new  drugs  to  be 
used  in  the  treatment  of  narcotic  addicts 
is  delegated  to  the  Commissioner  of 
Food  and  Drugs  (§  5.10(a)(8)  (21  CFR 
5.10(a)(8))).  Practitioners  who  wish  to 
prescribe  or  dispense  controlled  drugs, 
including  methadone,  are  required 
under  the  CDAPCA  to  register  annually 
with  the  Drug  Enforcement 
Administration  (DEA). 

In  the  Federal  Register  of  April  2, 
1971  (36  FR  6075).  FDA  published 
guidelines  for  investigating  the  use  of 
methadone  in  maintenance  treatment. 
The  purpose  of  these  guidelines  was  to 
assure  the  availability  of  valid  data  on 
the  use  of  methadone  in  maintenance 
treatment  and  to  protect  the  community 
from  the  hazards  of  diversion  and  abuse 
of  methadone. 

It  was  FDA's  position  that  restricting 
the  use  of  methadone  in  maintenance 
treatment  only  under  investigational 
new  drug  application  (IND)  protocols 
was  not  warranted  and  that  methadone 
should  be  available  to  all  addicts  who 
consent  to  use  it  in  approved  treatment 
programs.  On  the  other  hand,  FDA  was 
aware  that,  despite  the  distribution 
restriction  of  the  IND  protocols  then  in 
effect,  the  use  of  methadone  outside  IND 
protocols  was  substantial.  FDA  was 
concerned  that  the  usual  form  of  new 
drug  application  (NDA)  approval  would 


lead  to  even  greater  diversion  or  misuse 
of  the  drug,  because  it  would  permit 
relatively  unrestricted  distribution  and 
allow  all  physicians  wide  discretion  in 
prescribing  the  drug.  Therefore.  FDA 
exercised  its  authority  under  both  the 
IND  and  NDA  control  mechanisms,  as 
well  as  the  authority  granted  under  the 
CDAPCA,  to  ensure  that  the  required 
information  for  assessing  the  safety  and 
efficacy  of  methadone  would  be 
obtained,  and  close  control  would  be 
maintained  over  the  distribution, 
administration,  and  dispensing  of  the 
drug. 

In  1972.  FDA  issued  its  methadone 
regulations  under  the  new  drug 
provisions  of  section  505  of  the  act  and 
the  CDAPCA.  These  regulations  set  forth 
medical  standards  in  the  treatment  of 
narcotic  addiction  in  accord  with  the 
CDAPCA  and  provided  for  a  closed 
system  of  methadone  distribution. 

In  the  early  1970's,  diversion  of 
methadone  from  legitimate  commerce 
into  the  illegal  marketplace  became  a 
serious  problem.  The  authority  of  DEA 
to  impose  and  enforce  standards  relating 
to  the  security  and  diversion  of  narcotic 
drugs  used  in  the  treatment  of  narcotic 
addiction  was  strengthened  in  1974 
when  Congress  enacted  the  Narcotic 
Addict  Treatment  Act  of  1974  (the 
NATA)  (Pub.  L.  93-281)  (21  U.S.C. 
note).  The  NATA  ensured  that  only 
bona  fide  narcotic  addicts  were 
admitted  to  maintenance  or 
detoxification  treatment,  that  they 
received  quality  care,  and  that  illicit 
diversion  was  limited. 

Under  the  NATA,  those  practitioners 
who  dispense  narcotic  drugs  in  the 
treatment  of  narcotic-dependent  persons 
must  obtain  an  annual  registration  with 
DEA.  This  registration  is  distinct  from 
the  general  registration  requirement, 
previously  mentioned,  under  the 
CDAPCA  to  prescribe  or  dispense 
controlled  drugs.  To  be  registered,  these 
practitioners  must  comply  with  the 
requirements  established  by  DEA  for 
secure  drug  storage,  recordkeeping,  and 
unsupervised  use;  and  these 
practitioners  must  be  found  qualified 
under  the  treatment  standards 
established  by  FDA's  methadone 
regulation  to  engage  in  such  treatment 
(21  U.S.C.  823(g)). 

In  the  Federal  Register  of  September 
19,  1980  (45  FR  62694).  FDA  and  the 
National  Institute  of  Drug  Abuse  jointly 
issued  a  final  rule  amending  FDA's 
methadone  regulation  to  make  it 
consistent  with  the  requirements  of  the 
NATA  and  the  implementing 
regulations  issued  by  DEA.  Changes 
included  requirements  for  physiologic 
dependence  of  patients,  physician 
staffing,  and  urine  testing  in  methadone 
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violations  of  FDA's  methadone  effective  February  4, 1994.  DEA  and  the  SUPPLEMENTARY  information:  The  lOM, 

regulation.  These  violations  have  New  Mexico  State  authority  are  notified,  at  the  request  of  the  Commissioner, 

continued  to  recur  over  an  extended  concurrently  with  the  issuance  of  this  undertook  a  study  of  the  use  of  FDA's 

period  of  time.  ASAC  has  shown  an  notice,  that  the  Associate  Commissioner  advisory  committees.  In  its  final  report, 
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methadone  regulation.  qualified  to  engage  in  the  treatment  with  a  policy  of  publishing  an  advance  yearly 

The  fact  that  ASAC  was  unable  to  respect  to  which  registration  under  schedule  of  its  upcoming  public 

bring  itself  in  compliance  with  the  section  303  of  the  Controlled  Substances  advisory  committee  meetings  in  the 

methadone  regulation  after  multiple  Act  (21  U.S.C.  823)  was  previously  Federal  Register.  FDA  is  implementing 

inspections  is  clear  evidence  that  the  granted.  This  notice  is  issued  under  this  recommendation  with  the 

management  of  ASAC  is  not  suited  to  authority  delegated  to  the  Commissioner  publication  of  this  notice  in  the  Federal 

run  a  narcoUc  treatment  center  using  of  Food  and  Drugs  (§  5.10  (a)(9))  and  Register.  The  annual  publication  of 

methadone.  Moreover,  since  publication  redelegated  to  the  Associate  tentatively  scheduled  advisory 

of  the  NOOH.  FDA  has  become  aware  Commissioner  for  Regulatory  Affairs  (21  committee  meetings  will  provide  both 

that  ASAC  no  longer  has  a  medical  CFR5.20).  advisory  committee  members  and  the 

director.  A  narcotic  treatment  center  Dated:  January  24. 1994.  public  with  the  opportunity  to  schedule, 

,  using  methadone  treatment  cannot  Ronald  G.  Chesemorv.  »"  advance,  attendance  at  FDA's 

legally  function  without  a  medical  Associate  Commissioner  for  Reguhtory  upcoming  advisory  committee  meetings, 

director.  (See.  inter  alia,  §  291.505(c)  Affairs.  The  schedule  is  tentative  and 

and  (d)(4)(ii).)  (FR  Doc.  94-2470  Filed  2-3-94: 845  am)  amendments  to  this  notice  will  not  be 

ASAC's  entire  hearing  request  bujjno  cod€  416<m)i^  published  in  the  Federal  Roister.  FDA 

consists  of  the  following  statement.  will,  however,  publish  a  Federal 

dated  October  19. 1993:  Register  notice  15  days  in  advance  of 

This  letter  is  being  sent  to  request  a  hearing  Advisory  Committees;  Tentative  I  each  upcoming  advisory  committee 

for  lASACl  that  we  may  show  why  our  Schedule  Of  Meetings  for  1994  meeting,  announcing  the  meeting  (21 

approval  for  a  narcotic  treatment  program  CFR  14.20). 

should  not  be  revoked.  AGENCY:  Food  and  Drug  Administration.         ^,     ,  „      .      ,.  r^». 

We  are  gathering  together  all  information  HHS.  The  following  list  announces  FDA  s 

and  data  showing  just  cause  for  us  to  remain  ACTION:  Notice.  tentatively  scheduled  advisory 

open.  We  are  in  hopps  this  data  will  committee  meetings  for  1994: 

Committee  name  Dates  ot  meetings 

OFFICE  OF  THE  COMMISSIONER 

Board  of  Tea  Experts  February  24-25 

Saence  Board  to  ttie  Food  and  Drug  Administration  Fetxuary  2S-24 

June  28 

October  20-21 
CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 

Allergenic  Products  Advisory  Committee  June  6-7 

November  21-22 

BioJogical  Response  Modifiers  Advisory  Committee May  25-26 

«.  September  1-2 

December  8-9 
Blood  Products  Advsory  Committee „ March  24-25 
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Committee  name 


Dates  o(  meetings 


Vaccines  and  Related  Biologicai  Products  Advisory  Committee 


May  19-20 
September  2^-30 
December  15-16 
January  27-28 
August  23-24 
h4ovember  17-18 


CENTER  FOR  DRUG  EVALUATKDN  AND  RESEARCH 

Anesthetic  and  Life  Support  Drugs  Advisory  Committee „ _ Jaruiary  24  (subcommittee  meeting) 

March  1-2  (subcommittee  meetmg) 

May  19-20 
Anti-Infective  Drugs  Advisory  Committee „ _ _ „ March  24-25 

October  20-21 

Antiviral  Drugs  Advisory  Committee „ _ „ May  19  (joint  meeting  with  Nonprescription  Drugs 

Advisory  Commrttee) 

May  20 
Arthrits  Advisory  Committee  January  27-28 

June  13-14 
Cardiovascular  and  Renal  Drugs  Advisory  (Committee „ March  24-25 

June  9-10 

Dermafologic  Drugs  Advisory  Commrttee  ~ February    16    Qoint   meeting   with   Nonprescription 

Drugs  Advisory  Commrttee) 

November  3-4 
Drug  Abuse  Advisory  Commrttee  Apnl  19-20 

August  30-31 

December  5-6 

Endocrinologic  and  Metabolic  Drugs  Advisory  Committee March  17-18 

Fertilrty  and  Maternal  Health  Drugs  Advisory  Commrttee  June  23-24 

Gastrointestinal  Drugs  Advisory  Conrimrttee February  17 

Generic  Drugs  Advisory  Commrttee _ „ January  11-12 

Medical  Imaging  Drugs  Advisory  Commrttee  April  22 

November  18 

Nonprescnption  Drugs  Advisory  Committee  _ „ February  16  (joint  meeting  with  Dermatologic  Drugs 

Advisory  Commrttee) 

May  18 

May  19  (joint  meeting  wrth  Antiviral  Drugs  Advisory 
Commrttee) 

Ju»y  28-29 

September  22-23 
Oncologic  Drugs  Advisory  Commrttee „ March  29 

June  7 
Peripheral  arxl  Central  Nervous  System  Drugs  Advisory  Committee  ~ _ March  14-15 

June  6-7 

September  26-27 
PsychopharmacoJogic  Drugs  Advisory  Commrttee  „ April  25-26 

Jo»y  18-19 
Pulnx>nary-AHergy  Drugs  Advisory  Commrttee  _ _     May  23-24 

October  20-21 
CENTER  FOR  FOOD  SAFETY  AND  APPUED  NUTRmON 


Food  Advisory  Commrttee 


CENTER  FOR  DEVICES  AND  RADKXOGICAL  HEALTH 
Device  Good  Manufactur1r>g  Practice  Advisory  Commrttee 
Medical  Devices  Advisory  Commrttee: 
Anesthesiology  and  Respirafory  Therapy  Devices  Panel  ... 
Circulatory  System  Devices  Parcel  


Clinicai  Chemistry  and  Qinicai  Toxicology  Devices  Panel 
Dental  Products  Panel 


Ear,  Nose,  and  Throat  Devices  Panel 

Gastroenterology-Urotogy  Devices  Panel 


General  and  Plastic  Surgery  Devices  Panel 

General  Hosprtal  and  Personal  Use  Devices  Panel 
Hematology  and  Pathology  Devices  Panel  — 


Apnl  5-6 
June  20-21 
October  10-11 

No  meetings  plarwed 

May  17 

March  7-8 
June  6-7 
October  3-4 
December  5 
Apnl  25-26 
September  12-13 
March  28-30 
June  14-16 
September  22-23 
December  6-8 
June  23-24 
March  24-25 
Jufy  14-15 
October  13-14 
March  17-18 
September  29-30 
Apm  21-22 
September  14-15 
June  6 


5434 


Federal  Register  /  Vol.  59.  No.  24  /  Friday.  February  4,  1994  /  Notices 


Comnuttee  name 


Dates  of  meetings 


November  7 

Immunology  Devices  Panel  May  19-20 

September  23 

Microt)«ology  Devices  Panel  June  9 

Neurologtcal  Devices  Panel July  8-9 

September  16-17 

Obstetrics-Gynecotogy  Devices  Panel  April  14-15 

June  16-17 
September  22-23 

Ophthalmic  Devices  Panel February  24-25 

May  19-20 
October  20-21 

Orthopedic  and  Rehabilitation  Devices  Panel May  20 

October  21 

Radiologic  Devices  Panel May  2 

August  29 
December  12 

NatKjnal  Mammography  Quality  Assurance  Advisory  Committee  Fet)ruary  17-18 

May  11-13 
August  3-5 
November  3-5 

Technical  Electronic  Product  Radiation  Safety  Standards  Committee July  19 

CENTER  FOR  VETERINARY  MEDICINE 

Vetennary  Medicine  Advisory  Committee  April  20-21 

October  26-27 

NATIONAL  CENTER  FOR  TOXICOLOGICAL  RESEARCH 

Advisory  Committee  on  Special  Studies  Relating  to  the  Possible  Long-Term  Health  Ef-    June  1-2 
fects  of  Phenoxy  Hertsicides  and  Contaminants  (Ranch  Hand  Advisory  Committee). 

Science  Board  to  the  National  Center  for  Toxicotogical  Research June  14-15    


Dated.  January  31. 1994. 
)ane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-2468  Filed  2-3-94;  8:45  am] 
BILUNG  COOE  416(M)1-f 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees.  « 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Science  Board  to  the  Food  and  Drug 
Administration 

Date,  time,  and  place.  February  23, 
1994,  10  a.m.,  and  February  24,  1994. 
8:30  a.m..  Embassy  Room  HI,  Bethesda 
Ramada  Iim,  8400  Wisconsin  Ave., 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  board  discussion,  February  23, 
1994, 10  a.m.  to  5  p.m.;  open  public 
hearing,  5  p.m.  to  6  p.m.,  unless  public 
participation  does  not  last  that  long; 


open  board  discussion,  February  24, 
1994,  8:30  a.m.  to  10:30  a.m.;  closed 
board  deliberations,  10:30  a.m.  to  11:45 
a.m.;  open  board  discussion,  11:45  a.m. 
to  4  p.m.;  Sheryl  A.  Rosenthal,  Office  of 
the  Senior  Advisor  for  Science  (HF-33), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301^43-5839. 

General  function  of  the  board.  The 
board  provides  advice  primarily  to  the 
agency's  Senior  Science  Advisor  and,  as 
needed,  to  the  Commissioner  and  other 
appropriate  officials  on  specific 
complex  and  technical  issues  as  well  as 
emerging  issues  within  the  scientific 
community  in  industry  and  academia. 
Additionally,  the  board  provides  advice 
to  the  agency  on  keeping  pace  with 
technical  and  scientific  evolutions  in 
the  fields  of  regulatory  science;  on 
formulating  an  appropriate  research 
agenda;  and  on  upgrading  its  scientific 
and  research  facilities  to  keep  pace  with 
these  changes.  It  also  provides  a  means 
for  critical  review  of  agency-sponsored 
intramural  and  extramural  scientific 
research  programs. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
board.  Those  desiring  to  make  formal 
presentations  must  notify  the  contact 
person  before  February  14, 1994,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 


they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments.  Each 
presenter  will  be  limited  in  time  and  not 
all  requests  to  speak  may  be  able  to  be 
accommodated.  All  written  statements 
submitted  by  February  14, 1994,  will  be 
provided  to  the  board. 

Open  board  discussion..The  board 
will  discuss  both  academic  and 
industrial  external  interactions.  These 
discussions  are  designed  to  enhance  the 
scientific  effectiveness  of  the  agency. 

Closed  board  deliberations.  The  board 
may  discuss  matters  that  would  disclose 
trade  secrets  or  commercial  or  financial 
information  obtained  from  a  person  that 
is  privileged  or  confidential.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b{c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  sepaxable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  dep>end  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
fonH^e  separate  portions  of  each 
committee  meeting  are  listed  above. 
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The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  hmit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

fmblic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
ourent  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  tne 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  pjn.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 


beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  dted  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Elxamples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  fix)m 
public  disc]os\jre  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 


to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  31. 1994. 
Jane  E.  Hennejr, 

Depu  ty  Commissioner  for  Operations. 
[FR  Doc.  94-2469  Filed  2-3-94;  8:45  am) 
BILUNO  COOC  41«0-01-P 


Health  Resources  and  Services 
Adminlstratfon 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  months  of  February  and 
March  1994: 

Name:  National  Advisory  Council  on 
Migrant  Health. 
Date  and  Time:  February  25-28. 1994 — 9 

a.m. 

Place:  Holiday  Inn — Governors  House. 
Rhode  Island  Avenue  &  17th  Street.  NW.. 
Washington.  DC  20036. 

The  meeting  is  open  to  the  public 

Purpose:  The  Council  is  charged  with 
advising,  consulting  with,  and  making 
recommendations  to  the  Secretary  and  the 
Administrator.  Health  Resources  and 
Scr\'ices  Administration,  concerning  the 
organization,  operation,  selection,  and 
funding  of  Migrant  Health  Centers  and  other 
entities  under  grants  and  contracts  under 
section  329  of  the  Public  Health  Service  Act. 

Agenda:  The  agenda  includes  a  overview  of 
Council  general  business  activities  and 
priorities;  discussion  of  1994  National 
Advisory  Council  on  Migrant  Health 
Recommendations  with  Federal 
representatives  and  subcommittee  meetings. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Helen 
Kavanagh,  Migrant  Health  Program,  Staff 
Support  to  the  National  Advisory  Council  on 
Migrant  Health,  Bureau  of  Primary  Care. 
Health  Resources  and  Services 
Administration,  4350  East  West  Highway. 
Room  7A6-1.  Rockville.  Maryland  20857. 
Telephone  (301)  594-430. 


Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  March  2. 1994;  9  a.m.-5 
p.m.,  March  3, 1994;  8:30  a.m.-5  p.m.  • 

Place:  Parklawn  Building,  Conference 
Rooms  G  &  H.  S600  Fishers  Lane,  Rockville. 
Maryland  208S7. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Commission:  (1)  Advises  the 
Secretary  on  the  implementation  of  the 
Program,  (2)  on  its  own  initiative  or  as  the 
result  of  the  filing  of  a  petition,  recommends 
changes  in  the  Vaccine  Injury  Table.  (3) 


I 
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advises  the  Secretary  in  implementing  the 
Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions.  (4)  surveys 
Federal,  State,  and  local  programs  and 
activities  relating  to  the  gathering  of 
information  on  injuries  associated  with  the 
administration  of  childhood  vaccines, 
including  the  adverse  reaction  reporting 
requirements  of  section  2125(b).  and  advises 
the  Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to  the 
frequency  and  severity  of  adverse  reactions 
associated  with  childhood  vaccines,  and  (5) 
recommends  to  the  Director  of  the  National 
Vaccine  Program  research  related  to  vaccine 
injuries  which  should  be  conducted  to  carry 
out  the  National  Vaccine  Injury 
Compensation  Program. 

Agenda:  The  full  Commission  will  meet 
commencing  at  9  a.m.  on  Wednesday,  March 
2  until  2:45  p.m.,  and  from  8:30  a.m.  to  5 
p.m.  on  Thursday,  March  3.  Agenda  items 
will  include,  but  not  be  limited  to.  a 
presentation  on  the  Food  and  Drug 
Administration's  procedures  for  reviewing 
data  and  applications  for  the  approval  and 
licensure  of  new  vaccines;  a  report  of  the 
Institute  of  Medicine  (lOM)  recent  British 
Medical  Journal  article  and  its  implications 
for  the  lOM's  Section  312  Report;  discussion 
of  recent  meetings  and  activities  to  revise  the 
Vaccine  Information  Materials;  routine 
Program  reports;  reports  from  the  National 
Vaccine  Program,  and  reports  from  the  ACCV 
Subcommittees.  In  addition,  on  March  2, 
following  the  meeting  of  the  full 
Commission,  there  will  be  simultaneous 
meetings  of  two  of  the  Commission's 
Working  Subcommittees: 

Name:  Financial  Review  Subcommittee  of 
the  Advisory  Commission  on  Childhood 
Vaccines. 

Time:  March  2. 1994,  3  p.m.-5  p.m. 

Place:  Conference  Room  H,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open  for  entire  meeting. 

Purpose:  This  Subcommittee  reviews 
quarterly,  with  the  administrative  staff,  the 
financing  of  the  Vaccine  Injury 
Compensation  Trust  Fund,  the  output  of 
funds  resulting  from  each  vaccine  and  each 
adverse  event,  and  the  relationship  of  each 
vaccine  ard  each  adverse  event  to  the  rate  of 
depletion  of  the  Trust  Fund. 

If  these  studies  justify  any  increase  or  any 
decrease  of  surtax  for  each  vaccine,  these 
recommendations  can  be  made  to  the  full 
Commission  and,  if  accepted,  can  be 
forwarded  to  the  Secretary. 

Agenda:  The  Subcommittee  will  discuss 
and  review  the  status  of  funding  and 
spending  on  pre-1988  awards  and  the  status 
of  the  Trust  Fund. 
•         •         »         •         • 

Name:  Scientific  Review  Subcommittee  of 
the  Advisory  Conmiission  on  Childhood 
Vaccines. 

Time:  March  2,  1994,  3  p.m.-5  p.m. 

Place:  Conference  Room  G.  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20857. 

Open  for  entire  meeting. 


Purpose:  This  Subcommittee  will  review 
statistics  from  all  sources  (the  Compensation 
System,  Vaccine  Adverse  Events  Reporting 
System  (VAERS),  the  U.S.  Court  of  Federal 
Claims,  etc.)  that  can  give  any  reason  for  any 
alterations  (additions,  subtractions,  or 
revisions)  in  the  Vaccine  Injury  Table.  The 
Subcommittee  will  consider  any  applications 
for  inclusion  of  additional  vaccines  and 
associated  events  to  the  table  and  make 
recommendations  on  these  to  the 
Commission.  All  recommendations  by  the 
Subcommittee  will  be  considered  by  the  full 
Conmiission  and,  if  accepted,  will  be 
forwarded  to  the  Secretary.  This 
Subcommittee  will  also  be  the  first  line  of 
study  for  all  outside  studies  and  literature 
reports  with  subjects  affecting  the  Vaccine 
Injury  Table. 

Agenda:  The  Subcommittee  will  meet  and 
discuss  future  agenda  items  for  the  remainder 
of  calendar  year  1994. 

Public  comment  will  be  permitted  at 
the  respective  Subcommittee  meetings 
on  March  2  before  they  adjouhi  in  the 
evening;  before  noon  and  at  the  end  of 
the  full  Commission  meeting  on  March 
2;  and  before  noon  and  before  they 
adjourn  at  noon  on  the  second  day  on 
March  3.  Oral  presentations  will  be 
limited  to  5  minutes  per  public  speaker. 

Persons  interested  in  providing  an 
oral  presentation  should  submit  a 
written  request,  along  with  a  copy  of 
their  presentation  to  Ms.  Rosemary 
Havill,  Division  of  Vaccine  Injury 
Compensation.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  room  8A-35, 
5600  Fishers  Lane,  Rockville,  MD 
20852;  Telephone  (301)  443-1533. 

Requests  should  contain  the  name, 
address,  telephone  nimiber,  and  any 
business  or  professional  affihation  of 
the  person  desiring  to  make  an  oral 
presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  allocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
Division  of  Vaccine  Injury 
Compensation  will  notify  each  presenter 
by  mail  or  telephone  of  their  assigned 
presentation  time.  Persons  who  do  not 
file  an  advance  request  for  presentation, 
but  desire  to  make  an  oral  statement, 
may  sign  up  in  Conference  Rooms  G  & 
H  before  10  a.m.  on  MartJi  2  and  3. 
These  persons  will  be  allocated  time  as 
time  permits. 

Anyone  requiring  information 
regarding  the  Commission  should 
contact  Ms.  Rosemary  Havill,  Division 
of  Vaccine  Injury  Compensation,  Bureau 
of  Health  Professions,  Room  8A-35, 
5600  Fishers  Lane,  Rockville,  Maryland 
20852;  Telephone  (301)  443-1533. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 


Dated:  January  31, 1994. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HBSA. 

IFR  Doc.  94-2480  Filed  2-3-94;  8:45  am) 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday, 
January  14, 1994. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
690-7100  for  copies  of  request). 

1.  Behavorial,  Biochemical,  Endocrine 
and  Genetic  Study  of  Alcohol  Abusing 
Violent  Offenders— 0925-0390 
(Reinstatement) — NIAAA  requires 
information  on  genetic  and  biochemical 
determinants  of  alcohol  abuse  and 
alcoholism.  This  information  will  be 
collected  by  psychiatric  interview  data, 
behavioral  observation  and  laboratory 
testing  of  specimens  obtained  from 
violent  offenders,  their  blood  relatives 
and  matched  controls.  The  data 
collected  will  be  used  to  further  our 
understanding  of  the  transmission  and 
results  of  alcohol  abuse.  Respondents: 
Individuals  or  households;  Number  of 
Respondents;  200;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  8  hours;  Estimated  Annual 
Burden:  1600  hours. 

2.  Survey  of  Kidney  Transplant 
Centers  Regarding  Living-Related 
Donations — New — ^Transplant  centers 
vary  in  their  use  of  kidneys  donated  by 
potential  recipients'  living  relatives. 
This  survey  of  all  kidney  transplant 
centers  will  identify  institutional  factors 
influencing  living-related  donation 
rates.  It  will  enable  the  Health 
Resources  and  Services  Administration 
to  describe  team  and  center 
characteristics  that  support  appropriate 
use  of  this  cost-effective  alternative  to 
long-term  dialysis.  Respondents: 
Businesses  or  other  for-profit;  Non- 
profit institutions.  Small  businesses  or 
organizations;  Number  of  Respondents: 
900;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .29  hour;  Estimated  Annual 
Burden:  260  hours. 

3.  Grants  for  Hospital  Construction 
and  Modernization — Federal  Right  of 
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Recovery  and  Waiver  of  Recovery  (42 
CFR  124.  Subpart  H)— 0915-0099 
(Extension) — "Federal  Right  of  Recovery 
and  Waiver  of  Recovery"  provides  a 
means  for  the  Federal  Government  to 
recover  grant  funds  and  a  method  of 
calculating  interest  wh^n  a  grant- 
assisted  facility  is  sold  or  leased,  or 
there  is  a  change  in  use  of  the  facility. 
It  also  allows  for  a  waiver  of  the  right 
of  recovery  under  certain  circumstances. 
Respondents:  State  or  local 
governments.  Businesses  or  other-for- 
profit;  non-profit  institutions;  Number 
of  Respondents:  20;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  3  hours; 
Estimated  Annual  Burden:  60  hours. 

4.  NIH  Intramural  Research  Training 
Award  (Program  Application) — 0925- 
0299  (Extension,  no  charge) — The 
information  collection  will  be  used  to 
make  fellowship  awards  to  qualified 
applicant  individuals.  Aweirdees  will 


receive  training  in  biomedical  research 
at  the  National  Institutes  of  Health. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
10,600;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .55  hour;  Estimated  Annual 
Burden:  5,800  hours. 

5.  Loan  Information  System  Records 
for  the  DHHS  and  DHUD  Hospital 
Mortgage  Insurance,  Guarantee,  and 
Direct  Loan  Programs — New — Operating 
statistics  and  financial  information  will 
be  collected  from  hospitals  with 
mortgages  that  are  insured  by  the 
Department  of  Health  and  Human 
Services  or  the  Department  of  Housing 
and  Urban  Development.  The 
information  will  be  used  to  monitor  the 
financial  stability  of  the  hospitals  to 
protect  the  Federal  investment  in  these 
facihties.  Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit.  Non-profit  institutions;  Number 


of  Respondents:  316;  Number  of 
Responses  Per  Respondent:  1;  Average 
Buiden  Per  Response:  1  hour;  Estimated 
Annual  Burden:  316  hours. 

6.  Establishment  and  Product 
Applications  for  Licenses  for  the 
Manufacture  of  Biological,  Allergenic 
and  Plasma  Derivative  Products,  Blood 
and  Blood  Products— 0910-0124 — 
(Revision)  Sec.  351,  PHS  Act  &  21  CFR 
601.2  requires  all  manufacturers  of 
biological  products  to  submit 
applications  for  review  and  approval  to 
the  Food  and  Drug  Administration  prior 
to  marketing  a  product.  A  separate 
license  is  issued  to  the  manufacturer  for 
each  approved  product  appHcation.  The 
date  is  used  to  determine  if  the 
manufacturer  is  in  compliance  with 
license  provisions  of  the  regulations. 
Respondents:  Businesses  or  other  for- 
profit,  Non-profit  institutions.  Small 
businesses  or  organizations. 


Title 


Num- 
ber of 

Number  of 

Average 
burden 

re- 
spond- 
ents 

resporwes 

per  re- 

sporxJent 

per  re- 
sponse 
(hours) 

44 

3.09 

218 

68 

3.71 

2 

12 

5.25 

6 

0 

0 

3 

1 

1 

2.5 

100 

8.64 

.66 

49 

2.10 

30 

27 

3.56 

12 

6 

1.83 

12.80 

386 

172 

Reporting— FDA  2599,  FDA  2599a , 

Reporting— FDA  2600,  2600b  .^....., 

Reporting — Form  FDA  3066  

Reporting — Form  FDA  3086  

Reporting — Form  FDA  3096  „ 

Reporting— Forms  FDA  3098,  3098a,  3098b.  3098c,  3098d.  3098e 

Reporting — Forms  FDA  3210  

Reporting— Forms  FDA  3213,  3214  

Reporting— Form  FDA  3314  

Recordkeeptng— 21  CFR  600.12 

Estimate  Total  Annual  Burden— 72,229  hours. 


7.  Health  Education  Assistance  loan 
(HEAL)  Program — Request  for 
Collection  Assistance— 0915-0100 
(Revision) — This  form  provides  the 
Department  v«th  data  on  delinquent 
borrowers.  The  Department  uses  the 
information  to  assist  the  lenders  in  the 
collection  of  overdue  accounts,  helping 
to  ensure  sound  management  of  the 
HEAL  Program.  Respondents: 
Businesses  or  other  for-profit.  Non- 
profit institutions;  Number  of 
Respondents:  50;  Number  of  Responses 
per  Respondent:  340;  Average  Burden 
per  Response:  .167  hour;  Estimated 
Annual  Burden:  2,833  hours. 

8.  Continuing  Medical  Education 
(CME)  Activity  Registration  Forms — 
New — The  registration  forms  will  be 
used  to  document  physician  attendance 
at  Continuing  Medical  Education 
activities  required  for  relicensing  by 
state  professional  licensing  boards. 
Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees, 


Non-profit  institutions.  Number  of 
Respondents:  5.000;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .0764  hour;  382 
Estimated  Annual  Burden. 

9.  Patient  and  Physician  Surveys 
Related  to  the  Secondary  and  Tertiary 
Prevention  of  Stroke:  Patient  Outcome 
Research  Team  (PORT)— 0935-0086 
(Extension,  no  change) — Data  are 
needed  to  study  stroke  prevention 
activities  and  the  related  medical 
effectiveness  and  outcomes  of  such 
activities.  Physician  practice  patterns 
will  be  assessed  through  a  national 
probability  sample  mail  survey  of 
physicians,  and  patients  preferences 
will  be  assessed  through  a  telephone 
survey  of  stroke  patients  and  persons  at 
risk  of  stroke.  Respondents:  Individuals 
or  households'  Number  of  Respondents: 
3,052;  Number  of  Responses  per 
Respondent:  1  hour  Average  Burden 
p|r  Response:  0.388  hour;  Estimated 
^ual  Burden:  1,183  hours. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  below  at  the  following 
address: 

Shannah  Koss,  Human  Resources  and 
Housing  Branch.  New  Executive  Office 
Building,  room  3002,  Washington,  DC  20503, 

Dated:  January  31, 1994. 
lames  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 
[PR  Doc.  94-2542  Filed  2-3-94;  8:45  ami 

BILUMO  COOC  4160-17-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 


5438 


Federal  Register  /  Vol.  59,  No.  24  /  Friday,  February  4,  1994  /  Notices 


have  been  submitted  to  the  Office  of 

Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  9&-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Monday,  December  27, 
1993. 

(Call  Reports  Clearance  Officer  on  (410) 
965—4142  for  copies  of  package) 

1.  Work  Activity  Report — ^Employee. 
0960-New.  The  information  on  form 
SSA-821-BK  will  be  used  by  the  Social 
Security  Administration  (SSA)  to  obtain 
the  same  information  regarding  work 
activity  that  is  currently  obtained  via 
forms  SSA-821-F4  and  SSA-3945-BK. 
Those  two  forms  will  be  obsoleted. 
Work  information  is  needed  by  SSA  in 
order  to  determine  initial  or  continuing 
entitlement  to  disability  benefits. 
Number  of  Respondents:  300,000 
Frequency  of  Response:  On  occasion 
Average  Burden  Per  Response:  45 

minutes 
Estimated  Annual  Burden:  225,000 
hours 

2.  State  Agency  Schedule  for 
Equipment  Purchases  for  SSA  Disability 
Programs,  0960-0406.  The  information 
on  form  SSA-871  is  used  by  the  Social 
Security  Administration  to  reimburse 
State  Disability  Determination  Services 
(DDS)  agencies  for  equipment  used  in 
determinations  regarding  Social 
Security  claims.  The  respondents  are 
the  54  State  DDSs. 

Number  of  Respondents:  54 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  1  hour 
Estimated  Annual  Burden:  54  hours 

3.  Information  about  Joint  Checking/ 
Savings  Account,  0960-0461.  The 
information  on  form  SSA-2574  is  used 
by  the  Social  Security  Administration  to 
determine  if  funds  in  a  joint  bank 
account  belong  to  the  Supplemental 
Security  Income  (SSI)  applicant  or 
recipient  The  affected  pubUc  is 
comprised  of  applicants  for  and 
recipients  of  SSI  benefits  who  have  joint 
bank  accounts. 

Number  of  Respondents:  200,000 
Frequency  of  RBsponse:  on  occasion 
Average  Burden  Per  Response:  7 

minutes 
Estimated  Annual  Burden:  23,333  hours 

4.  Request  for  Supplemental  Security 
Income  (SSI)  Benefit  Estimate,  0960- 
0492.  The  information  on  form  SSA- 
3716  is  used  by  the  Social  Security 
Administration  to  provide  estimates  of 
future  SSI  payments  of  recipients  who 
may  return  to  work.  The  respondents 
are  current  SSI  recipients  who  may 
receive  monetary  compensation  for 
work  performed. 


Number  of  Respondents:  50,000 
Frequency  of  Response:  On  occasion 
Average  Burden  Per  Response:  5 

minutes 
Estimated  Annual  Burden:  4,167  hours 

5.  Vocational  Rehabilitation  "301" 
Program  Development,  0960-0282.  The 
information  on  form  SSA-4290  is  used 
by  the  Social  Seciirity  Administration  to 
determine  an  individual's  continued 
entitlement  to  disability  benefits  when 
^at  individual  has  medically  recovered 
while  allegedly  participating  in  a 
Ar'ocational  Rehabilitation  (VR)  program. 
The  respondents  are  State  VR  agencies 
serving  such  beneficiaries. 

Number  of  Respondents:  80 
Frequency  of  Response:  100 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  2,000  hours 

6.  Third  Party  Liability  Information 
Statement,  0960-0323.  The  information 
on  form  SSA-8019  is  used  by  the  Social 
Security  Administration  (SSA)  to  record 
commercial  health  insurance 
information  from  applicants  and 
recipients  of  Supplemental  Security 
Income  (SSI)  who  may  also  be  entitled 
to  Medicaid.  The  respondents  are  such 
individuals  who  live  in  Statesawhich 
have  agreed,  under  Section  1634  of  the 
Social  Security  Act,  to  have  SSA  make 
determinations  regarding  eligibility  for 
medical  assistance  under  the  State's 
plan. 

Number  of  Respondents:  65,400 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  5 

minutes 
Estimated  Annual  Burden:  5,450  hours 

7.  Referral  and  Treatment  Status  of 
SSI  Drug  Addicts  or  AlcohoUcs,  0960- 
0331.  The  information  on  form  SSA- 
8740  is  used  by  the  Social  Security 
Administration  to  refer  SSI  recipients 
(who  are  disabled  because  of  drug 
addiction  or  alcoholism)  for  treatment 
and  to  monitor  such  treatment.  The 
respondents  are  State  agencies  who  refer 
and  monitor  such  recipients. 

Number  of  Respondents:  38,500 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  6.417  hours 
0MB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Brarvch,  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 


Dated:  lanuary  26. 1994. 
Charlotte  Whhenigfal, 

lieports  Clearance  Officer,  Social  Security 

Administration. 

(PR  Doc.  94-2406  Filed  2-3-94;  8:45  am) 

BILLINO  CODE  «190-2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917:  FR-3350-N-69] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACnON:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  February  4, 1994. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW.. 
Washington,  DC  20410:  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(these  tele{}hoDe  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPt-EMENTARY  INfORMATTON:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real'property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  lanuary  26. 1994. 
Kenneth  C  WiUiuns, 

£tep  u  ty  Assistan  t  Secretary  for  Gran  t 

Programs. 

[FR  Doc  94-2617  Filed  2-3-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  To 
Allow  Incidental  Take  of  the 
Threatened  Desert  Tortoise  (Gopherus 
agassizii)  Under  Section  10(a)(1)(B)  of 
the  Endangered  Species  Act  and 
Notice  of  Public  Meetings 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  public  meeting  and 
intent  to  prepare  an  Environmental 
Impact  Statement. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
(Service)  intends  to  prepare  an  draft 
environmental  impact  statement  (DEIS) 
for  incidental  take  of  desert  tortoises 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  A  habitat  conservation 
plan  (HCP)  will  be  prepared  by  the 
applicants.  The  applicants  are  Clark 
County  and  the  cities  of  Las  Vegas, 
North  Las  Vegas,  Henderson,  Mesquite, 
and  Boulder  Qty,  Nevada.  The  Service 
is  initiating  the  scoping  process  for 
preparing  the  DEIS.  Major  concerns 
include  the  direct,  indirect,  and 
cimiulative  effects  that  issuance  of  the 
proposed  permit  would  have  on  the 
desert  tortoise  and  other  fish  and 
wildlife  resources.  This  notice  is  being 
provided  as  required  by  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA)  (40  CFR  1501.7). 

DATES:  A  public  meeting  on  the 
proposed  action  will  be  held  in  the 
Commissioner's  Meeting  Room,  5th 
Floor,  McCarran  International  Airport, 
Las  Vegas,  Nevada,  at  5  p.m.  on 
February  14, 1994.  Written  comments 
on  the  scoping  process  and  issues  must 
be  received  on  or  before  March  7, 1994, 
to  receive  consideration  by  the  Service 
(See  ADDRESSES  below). 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  David  L.  Harlow, 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Nevada  Field  Office,  4600 
Kietzke  Lane,  Building  C-125,  Rene, 
Nevada  80502-5093.  The  permit 
application  is  available  for  public 
inspection,  and  the  comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  Reno,  Nevada, 
address  or  by  contacting  Ms.  Terry 
Murphy,  Office  of  the  County  Manager, 
Clark  County,  225  Bridger  Avenue,  6th 
Floor,  Las  Vegas,  Nevada  89155 
[telephone:  (702)  455-3530). 


FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Barrett  at  the  above  Reno, 
Nevada,  address  [telephone:  (702)  784- 
5227). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Service  issued  a  section 
10(a)(1)(B)  permit  to  allow  incidental 
take  of  no  more  than  3,710  desert 
tortoises  from  approximately  22,350 
acres  in  the  Las  Vegas  Valley  on  August 
24, 1994.  The  permit  and  HCP  are  short- 
term,  and  will  be  in  effect  through  July 
31, 1994,  unless  the  permit  is  reissued 
under  a  long-term  HCP. 

The  Service  proposes  to  prepare  a 
DEIS  to  evaluate  the  impacts  from 
issuing  a  permit  under  section 
10(a)(1)(B)  for  incidental  take  of  desert 
tortoises  due  to  development  of  the  area 
addressed  by  the  long-term  Qark 
County  Desert  Tortoise  HCP.  The  term 
"take"  is  herein  used  as  defined  in  the 
Act  and  its  implementing  regulations  as: 
To  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect  a 
listed  species  of  fish  or  wildlife,  or 
attempt  to  engage  in  any  such  conduct. 
"Harm"  is  further  defined  to  include 
significant  habitat  modification  or 
degradation  that  results  in  death  or 
injury  to  listed  species  by  significantly 
impairing  behavioral  patterns  such  as 
breeding,  feeding,  or  sheltering  {50  CFR 
17.3).  "Harass"  is  defined  as  actions  that 
create  the  likelihood  of  injury  to  listed 
species  to  such  an  extent  as  to 
significantly  disrupt  normal  behavior 
patterns  which  include,  but  are  not 
.limited  to,  breeding,  feeding,  or 
sheltering  (50  CFR  17.3). 

Urban  development  in  areas  occupied 
by  desert  tortoises  has  created  conflict 
situations  in  the  Las  Vegas  Valley.  Much 
of  the  private  land  which  would  be 
covered  by  the  long-term  HCP  caimot  be 
developed  due  to  the  prohibitions  of 
section  9  of  the  Act.  In  order  for  many 
planned  development  projects  to 
proceed  in  compliance  with  the  Act,  a 
permit  for  incidental  take  must  be 
obtained.  The  decision  by  the  Service  to 
issue  the  incidental  take  permit  is  a 
Federal  agency  action  that  must  be 
considered  in  an  environmental 
document  pursuant  to  the  NEPA.  The 
Service  has  determined  that  an  EIS 
should  be  prepared  because  the 
proposed  action  may  be  a  major  Federal 
action  and  may  have  potential  effects  on 
the  human  environment. 

Three  alternatives  may  be  considered 
In  preparation  of  the  EIS.  The  first 
proposed  alternative  is  the  issuance  of 
the  proposed  incidental  take  permit  to 
include  all  planned  development  in  the 
area.  This  alternative  would  include  a 


regional  HCP  that,  when  implemented, 
would  provide  for  the  long-term 
management  of  desert  tortoises  and 
tortoise  habitat  found  primarily  on 
pubHc  lands.  Implementation  of  this 
alternative  would  require  an 
expenditure  of  funds  and  resources  to 
manage  large  blocks  of  desert  tortoise 
habitat  on  public  lands.  Certain  public 
lands  would  be  managed  under  the 
terms  of  a  regional  HCP  for  protection 
and  recovery  of  desert  tortoises;  other 
multipurpose  land-use  activities  would 
be  coordinated  around  this  primary 
purpose.  Within  the  area,  urban 
development  would  be  allowed  to 
proceed  on  private  lands  within  the 
guidelines  of  the  issued  section 
10(a)(1)(B)  permit,  HCP,  and  local 
ordinances. 

The  second  alternative  under 
consideration  would  include  the 
preparation  of  a  multispecies  Clark 
County  HCP.  Under  this  alternative, 
Clark  County  would  prepare  an  HCP  for 
all  threatened,  endangered,  and 
candidate  species  in  the  county.  This 
approach  would  cover  a  broader  range 
of  species  than  the  Clark  County  Desert 
Tortoise  HCP.  It  must  be  to  section 
10(a)(1)(B)  standards. 

As  required  by  NEPA,  a  "no  action" 
alternative  is  being  considered.  Under 
this  alternative,  an  incidental  take 
permit  would  not  be  issued.  A  long-term 
regional  HCP  would  not  be  completed 
or  approved  by  the  Service  and  take  of 
desert  tortoises  would  be  prohibited 
after  July  31, 1994,  when  the  short-term 
HCP  expires  for  covered  portions  of  the 
Las  Vegas  Valley.  Development  would 
be  restricted  to  those  activities  that 
would  not  result  in  take  of  desert 
tortoises.  A  separate  incidental  take 
permit  would  be  reauired  for  each 
development  project  that  would  impact 
desert  tortoises. 

Public  Comments  Solicited 

To  insure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
identified  and  addressed,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  The  Service  will 
consider  all  comments  received  by 
March  7, 1994,  in  prepmration  of  the  EIS. 

Authority 

The  authorities  for  this  action  are 
NEPA  (42  U.S.C  4371  et  seq.;  40  CFR 
part  1500-1508). 

Dated:  January  28, 1994. 
Marvin  L.  PIcnert, 

Regional  Director,  Region  1,  U.S.  Fish  and 
Wildlife  Serrice. 

[FR  Doc.  94-2527  Filed  2-3-94;  8:45  am] 
Biumo  cooc  4aie-6s-M 
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Bureau  of  Land  Management 

[NM-«20-04-41 10-03] 

"Availability  of  Record  of  Decision 
(ROD)  for  the  Darfc  Canyon  Final 
Environmental  impact  Statement  (EIS) 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  availability  of  the  ROD 

for  the  Final  Dark  Canyon  EIS. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  New  Mexico  State 
Office,  announces  the  availability  to  the 
public  of  the  ROD  for  the  Final  Dark 
Canyon  EIS.  The  Final  Dark  Canyon  EIS 
analyzes  the  impacts  on  the 
environment  from  reasonable 
foreseeable  development  of  oil  and  gas 
resources  within  Dark  Canyon,  located 
in  Eddy  County.  NM.  The  EIS  analyzes 
seven  alternatives,  including  the  no 
action  alternative  and  the  Applicant's 
(Yates  Energy  Corporation)  proposed 
action  to  drill  the  Diamondback  Federal 
#1  Well  on  Federal  Lease  NM-62161. 

The  ROD  documents  the  Bureau's 
decision  to  select  Alternative  G  {the 
Preferred  Ahemative)  of  the  Final  EIS. 
The  Decision  approves  the  Applicant's 
proposed  Diamondback  Federal  #1  Well, 
with  the  location  moved  300  meters  to 
the  northeast  and  establishes  a  "Cave 
Protection  Zone"  (CPZ)  within  the  EIS 
Study  Area  that  would  prohibit  surface 
occupancy  on  existing  leases.  Drilling 
would  be  allowed  within  the  EIS  Study 
Area,  but  outside  the  CPZ.  with 
enhanced  precautionary  operations. 
Future  leasing  would  be  denied  within 
the  EIS  Study  Area.  By  Memorandum  of 
August  13. 1993,  the  National  Park 
Service  (NPS)  concurred  with  the  BLM 
in  the  selection  of  the  agency's  Preferred 
Alternative. 

The  Dark  Canyon  EIS  Study  Area 
encompasses  approximately  8,320  acres 
and  lies  about  20  miles  southwest  of  the 
city  of  Carlsbad,  NM.  The  EIS  Study 
Area  is  in  the  BLM's  Carlsbad  Resource 
Area  and  totally  encompasses  the  Dark 
Canyon  Special  Management  Area, 
noted  for  its  rugged  and  scenic 
landscape  as  well  as  cave  resources. 

The  BLM  was  the  lead  agency  for 
preparation  of  the  EIS.  because  the  BLM 
is  responsible  for  permitting  oil  and  gas 
exploration  on  federal  mineral  estate. 
The  NPS,  Southwest  Region,  was  a 
cooperating  agency  for  preparation  of 
the  EIS  because  the  Study  Area  borders 
Carlsbad  Caverns  National  Park  to  the 
south,  and  because  the  alternatives 
described  in  the  EIS  could  affect  NPS 
cave  resources,  particularly  Lechuguilla 
Cave. 

ADDRESSES:  Questions  or  concerns  on 
this  ROD  can  be  directed  to:  BLM.  New 


Mexico  State  Office.  ATTN:  Joe 
Incardine  (NM-911).  P.O.  Box  27115. 
Santa  Fe.  NM  87502-0115.  A  limited 
number  of  copies  of  the  ROD  and  the 
Final  EIS  are  also  available  from  the 
BLM  Roswell  District  Office.  1717  W. 
Second  St..  P.O.  Box  1397.  Roswell.  NM 
88202-1397  and  from  the  BLM  Carlsbad 
Resource  Area  Office.  620  E.  Greene. 
Carlsbad,  NM  88220.  Copies  of  the  ROD 
have  been  mailed  to  those  addresses  on 
the  mailing  list  for  the  Final  Dark 
Canyon  EIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Incardine.  EIS  Team  Leader,  at  (505) 
438-7458  or  Don  Boyer.  Assistant  Team 
Leader,  at  (505)  438-7439  at  the  above 
New  Mexico  State  Office  address. 
SUPP1.EMENTARY  INFORMATION:  The  Draft 
Dark  Canyon  EIS  was  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  released  for  public  review  on 
September  18, 1992.  A  formal  public 
hearing  was  held  on  the  Draft  EIS  to 
receive  oral  and  written  comments  on 
the  adequacy  of  the  Draft  EIS  and  the 
merits  of  the  alternatives  discussed  in 
Carlsbad,  NM,  on  October  22, 1992.  The 
public  comment  period  for  the  Draft  EIS 
closed  on  November  20, 1992.  The 
Notice  of  Availability  for  the  Draft  EIS 
was  published  in  the  Federal  Register 
on  September  18, 1992. 

Following  issuance  of  the  Draft  EIS  to 
the  public,  over  1,000  comments  were 
received  by  the  BLM  and  were  analyzed 
and  considered  in  the  preparation  of  the 
Final  EIS.  During  preparation  of  the 
Final  EIS.  additional  formal  and 
informal  meetings  were  held  with 
interested  publics  and  agencies  to 
develop  additional  information  and  new 
alternatives  for  the  proposal  based  on 
the  public  comment  received  on  the 
Draft  EIS.  These  meetings  included  an 
informal  open  house  and  public  meeting 
held  in  Carlsbad.  NM.  on  May  27. 1993. 
to  inform  the  public  of  the  progress  on 
the  project,  including  development  of 
two  additional  alternatives  and 
additional  scientific  data  to  be  used  in 
the  analysis  of  impacts  and 
development  of  mitigation  measures. 
The  Final  EIS  was  released  to  the  public 
and  filed  with  EPA  on  December  17, 
1993,  with  over  800  copies  mailed  out 
to  agencies,  organizations  and  the 
general  public. 

Following  the  end  of  the  30-day 
availability  period  for  the  Final  EIS,  the 
ROD  was  prepared  and  signed  by  the 
BLM  New  Mexico  Acting  State  Director 
on  January  31, 1994. 

Dated:  January  27. 1994. 
WiUiam  C  CaUdas, 
Acting  State  Director. 
[FR  Doc.  94-2327  Filed  2-J-94;  8:45  am] 

BILUNQ  COOC  «31»-f»-M 


[MT-«40-04-4730-02] 

Land  Resource  Management 

AGENCY:  Bureau  of  Land  Management. 
Montana  State  Office,  Interior. 
ACTION:  Notice. 

SUMMARY:  The  plats  of  sur\'ey  of  the 
following  described  land  are  scheduled 
to  be  officially  filed  in  the  Montana 
State  Office,  Billings.  Montana,  thirty 
(30)  days  from  the  date  of  this 
publication. 

Principal  Meridian,  Montana 

T.  4  S..  R.  43  E. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  subdivisional  lines  and  the 
subdivision  of  section  34.  and  the 
survey  of  the  medial  line  of  the 
abandoned  channel  of  the  Tongue  River, 
a  certain  division  of  accretion  line  and 
a  portion  of  the  present  left  bank 
meanders  of  the  Tongue  River  in  section 
34.  Township  4  South,  Range  43  East, 
Principal  Meridian,  Montana,  was 
accepted  December  3, 1993. 

T  3  S..  R.  44  E. 

The  plat  in  two  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  north  boundary,  the  subdivisional 
lines,  the  subdivision  of  sections  3  and 
22,  and  the  adjusted  original  meanders 
of  the  former  right  bank  of  the  Tongue 
River  in  section  22.  and  the  surveys  of 
the  medial  line  of  an  abandoned 
channel,  and  a  portion  of  the  present 
left  bank  meanders  of  the  Tongue  River 
in  sections  2  and  3.  and  a  certain 
division  of  accretion  Une.  and  the 
present  left  bank  meanders,  and  a 
portion  of  the  right  bank  meanders  of 
the  Tongue  River  in  section  22, 
Township  3  South,  Range  44  East, 
Principal  Meridian,  Montana,  was 
accepted  December  3. 1993. 

Principal  Meridian.  Montana 

T.  5S.,R.  42E. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  subdivision 
of  section  24  and  a  portion  of  the 
adjusted  original  meanders  of  the  left 
bank  of  the  Tongue  River  in  section  24. 
and  the  survey  of  certain  new  meanders 
of  the  present  left  bank  of  the  Tongue 
River  in  section  24,  Township  5  South. 
Range  42  East.  Principal  Meridian, 
Montana,  was  accepted  December  3. 
1993. 

T.  5  S..  R  43  E. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  the  subdivision  of  section  19. 
and  the  adjusted  original  meanders  of 
the  left  bank  of  the  Tongue  River  in 
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sectioD  19.  and  the  survey  of  the  medial 
line  of  an  abandoned  channel  of  the 
Tongue  River,  certain  division  of 
accretion  lines,  certain  partition  lines, 
and  a  portion  of  the  present  left  bank 
meanders  of  the  Tongue  River  in  section 
19,  Township  5  South,  Range  43  East. 
Principal  Meridian,  Montana,  was 
accepted  December  3. 1993. 

The  above-mentioned  surveys  were 
executed  at  the  request  of  the  Bureau  of 
Indian  Affairs,  Billings  Area  Office. 

T.  14  N.,  R.  55  B. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  8,  the  survey  of  the  new 
meanders  of  a  portion  of  the  present 
right  bank  of  a  channel  of  the 
Yellowstone  River,  the  new  meanders  of 
an  island  in  the  Yellowstone  River,  and 
the  medial  line  of  a  relicted  channel  of 
the  Yellowstone  River,  Township  14 
North,  Range  55  East,  Principal 
Meridian,  Montana,  was  accepted 
October  13, 1993. 

This  survey  was  executed  at  the 
request  of  the  Division  of  Mineral 
Resources. 

The  tripHcate  original  of  the 
preceding  described  plats  will  be 
immediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
matter  of  information. 

If  a  protest  against  these  suiTeys,  as 
shown  on  the  plats,  is  received  prior  to 
the  dates  of  official  filings,  the  filings 
will  be  stayed  pending  consideration  of 
the  protest.  The  protested  plats  of 
survey  will  not  be  officially  filed  until 
the  day  after  all  protests  have  been 
accepted  or  dismissed  and  become  final 
or  appeals  from  the  dismissal  affirmed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  222  North 
32nd  Street.  P.O.  Box  36800,  Billings, 
Montana  59107-6800. 

Dated;  lanuary  26, 1994. 
Wayne  Zinm, 

Deputy  State  Director,  Dhision  of  Operations. 
jFR  Doc.  94-2485  Filed  2-3-94;  8:45  am) 

BILUNC  COOe  «310-OH-M 

INV-«30-4210-06;  N-37171] 

Amendment  to  Withdrawal  Application 
and  Opportunity  for  Public  Meeting, 
Nevada;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  notice. 

The  Notice  of  Amendment  to 
Withdrawal  Application  and 
Opportunity  for  Public  Meeting  for  N- 
37171  published  in  the  Federal  Register 


on  September  21. 1992,  pages  43468-9, 
is  hereby  corrected  as  follows: 

1.  On  page  43469,  in  the  first  column, 
the  first  line,  the  "NWV«NWV4,"  should 
be  changed  to  read  "NWViNEVt,". 

2.  On  page  43469,  in  the  first  column, 
the  following  legal  description  should 
be  inserted  on  a  new  line  just  before 
Sec.  33:  "Sec.  28.  WVz;". 

Maria  B.  Bohl, 

Acting  Deputy  State  Director,  Operations. 

(FR  Doc.  94-2484  Filed  2-3-94;  8:45  am) 

BILUNG  CO0€  4310-HC-M 

IWY-930-4210-06;  WYW  126227] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
withdraw  1,680  acres  of  public  land  and 
Federal  Minerals  in  Washakie  County, 
to  protect  important  paleontological 
resource  values  that  were  recently 
discovered  on  Big  Cedar  Ridge  near  Ten 
Sleep,  Wyoming.  This  notice  closes  the 
land  for  up  to  two  years  from  surface 
entry  and  mining.  The  land  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  February  4, 1994. 
Comments  and  requests  for  a  public 
meeting  must  be  received  by  May  5. 
1994. 

ADDRESSES:  Comments  and  requests 
should  be  sent  to  the  Wyoming  State 
Director,  BLM,  P.O.  Box  1828. 
Cheyenne,  Wyoming  82003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Inman,  Washakie  Resource  Area 
Manager,  or  Julie  Clarke,  Washakie 
Resource  Area  Archaeologist;  Bureau  of 
Land  Management,  Worland  District 
Office.  101  South  23rd  Street,  P.O.  Box 
119,  Worland,  Wyoming  (307)  347- 
9871. 

SUPPtEMENTARY  INFORMATION:  On 
December  23, 1993  a  petition/ 
application  was  approved  allowing  the 
Bureau  of  Land  Management  to  file  an 
application  to  withdraw  the  following 
described  public  land  and  minerals 
from  settlement,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  lawrs,  subject  to  valid  existing 
rights: 

Sixth  Principal  Meridian,  Wyoming 

T.  45  N..  R.  89  W.. 
Sec.  8.  E'ASEV4; 
Sec.  9,  W^SWV*; 
Sec.  16.  WViW'/j; 
Sec.  17.  E'/.iE'/i; 


Sec.  20.  EV2EV2; 
Sec.  21 ,  WV2; 
Sec  28.  WVt; 

Sec.  29.  EV2EVi; 
Sec.  32.  E'/^NE'A; 
Sec.  33.  NWV«. 

The  area  described  contains  approximately 
1 ,680  acres  in  Washakie  Ck)unty.  Wyoming. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  important 
paleontological  resources  pending 
further  study  and  development  of 
appropriate,  and  {>ossibly  longer-term, 
actions  to  protect  and  manage  the 
resources. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  f>ersons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubHc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
WTitten  request  to  the  Wyoming  Stale 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  rights-of-way, 
cooperative  agreements,  or  discretionary 
land  use  authorizations  of  a  temporary 
nature  which  do  not  significantly 
disturb  the  surface  of  the  land  or  impair 
the  existing  values  of  the  area. 

Dated:  lanuary  25, 1994. 
James  Murikin, 
Acting  State  Director 
IFR  Doc.  94-2427  Filed  2-3-94;  8:45  am] 
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Minnesota  and  Secretary  of  the  Interior. 
The  commission  will  hear  public 
statements  at  this  meeting. 

SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  November  18, 1988. 


National  Par1(  Sarvica 

Daiawara  and  Lahigh  Navigation  Canal 
National  Haritaga  Corridor 

agency:  National  Park  Service: 

Delaware  and  Lehigh  Navigation  Canal 

National  Heritage  Corridor  Commission, 

Interior. 

ACTKM:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Conunission. 
DATES:  February  16. 1994  at  1:30  p.m. 
mCtEMENT  WEATHER  RESCHEDULE  DATE: 
None. 

ADDRESSES:  Allentown  City  Hall,  435 
Hamilton  Street.  5th  Floor  Conference 
Room.  Allentown.  PA  18101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Millie  Alvarez.  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission,  10  East  Church 
Street.  Room  P-208.  Bethlehem,  PA 
18018.(215)861-8345. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  was  established  by  Public 
Law  100-692  to  assist  the 
Commonwealth  and  its  poUtical 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historical  and  natural  resources.  The 
Commission  will  report  to  the  Secretary 
of  the  Interior  and  to  Congress.  The 
agenda  for  the  meeting  will  focus  on  the 
planning  process. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 


Corridor  Conunission,  10  E.  Church 
Street,  Room  P-208,  Bethlehem,  PA 
18018,  Attention:  Millie  Alvarez. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  above-named  address. 

B.I.  Griffin, 

Regional  Director,  Mid-Atlantic  Region. 
(FR  Doc.  94-2551  Filed  2-3-94;  8:45  am] 

MUMO  COOC  4310-70-M 


MisaisslppI  RIvar  Coordinating 
Commission  Maating  ^ 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Mississippi 
River  Coordinating  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463). 

Meeting  Date  and  Time:  Saturday,  March 
19, 1994;  8:30  a.m.  until  5  p.m. 

ADDRESSES:  Fort  Snelling  Employee's 
Club,  Fort  Snelling,  Building  89  (south 
of  Whipple  Federal  Building,  St.  Paul, 
Minnesota  55111. 

The  agenda  for  the  meeting  consists  of 
commission  review  and  discussion  of  a 
revised  draft  comprehensive 
management  plan  for  the  Mississippi 
National  River  and  Recreation  Area.  The 
discussion  continues  the  commission's 
deliberation  on  public  input  received  on 
the  previously  released  draft 
comprehensive  management  plan  and 
draft  environmental  impact  statement. 
The  commission  may  vote  at  the 
meeting  to  endorse  the  revised  plan  as 
ready  for  review  by  the  Governor  of 


FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Mississippi  National 
River  and  Recreation  Area,  175  East 
Fifth  Street,  suite  418,  St.  Paul, 
Minnesota  55101,  (612)  290-4160. 

Dated:  January  25, 1994. 

FA.  CalabrcM, 

Acting  Regional  Director.  Midwest  Region. 

IFR  Doc.  94-2553  Filed  2-3-94;  8:45  am] 

MUJNQ  COM  4310-70-P 


Upper  Delaware  Scenic  and 
Recreational  River 

AGENCY:  National  Park  Service;  Upper 
Delaware  Qtizens  Advisory  Council. 

ACrKW:  Notice  of  change  of  meeting 
schedule. 

SUMMARY:  This  notice  establishes  the 
schedule  for  calendar  year  1994 
meetings  of  the  Upper  Delaware 
Citizens  Advisory  Council,  as  required 
under  the  Federal  Advisory  Committee 
Act. 

DATES:  January  20, 1994. 

TYPE  OF  MEETING:  Plenary  and 
Informational  Meetings. 

ADDRESSES:  National  Park  Service 
Headquarters,  River  Road,  Beach  Lake, 
Pennsylvania;  Tusten  Town  Hall.  Bridge 
Street,  Narrowsburg,  New  York. 


1994  Upper  Delaware  Citizens  Advisory  Council  Meeting  Schedule 


Dates 


Type  of  meeting 


Inclement  weather  re- 
schedule date 


Location 


February  8.  1994,  Headquarters.  Tuesday 

Evening. 
March  12,  1994.  Saturday  

Apnl  12.  1994,  Tuesday  Evening  

May  14.  1994.  Saturday  „.. 

June  14, 1994,  Tuesday  Evening 

Juty  12.  1994.  Tuesday  Evening  

August  9,  1994,  Tuesday  Evening  „ 

September     13,     1994.     Hall.     Tuesday 

Evenirig. 
October  11.  1994.  Headquarters.  Tuesday 

Evening. 
November  18. 1994,  Friday  Evening 

December  13,  1994,  Headquarters.  Tues- 
day Evening. 


7:00  pm  Business 

9:00  am  Information;  Re:  Rural  Community 
Planning. 

7:00  pm  Business 

9:00  am  Informational;  Re:  Project  Learning 
Tree. 

7:00  pm  Business 

7:00  pm  Educationai  Forum;  Re:  Endan- 
gered Species. 

7:00  pm  Busirtess  „ 

7:00  pm  Educatioral  Forum;  Re:  To  be  An- 
nounced. 

7K)0  pm  Business _ 

7<X)  pm  Informationa);  Re:  The  Lenape: 

Upper  Delaware  Native  Americara. 
7KX)  pm  Business _ „ 


None 


December  10, 1994 
January  10, 1994 .... 


February  22,  1994.  NPS. 

Tusten  Town  Hall. 

NPS  Headquarters. 
Tusten  Town  Hall. 

NPS  Headquarters. 
Tusten  Town  HaM. 

NPS  Headquarters. 
Tusten  Town. 

NPS. 

Tusten  Town  Hall. 

NPS. 
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Additional  sub)ects  may  be  added  as 
necessity  dictates  throughout  the  year. 

Press  Releases  containing  specific 
information  regarding  the  subject  of  the 
monthly  meeting  will  be  published  in 
the  following  area  newspapers: 
The  Sullivan  County  Democrat 
The  Times  Herald  Record 
The  River  Reporter 
The  Tri-State  Gazette 
The  Pike  County  Dispatch 
The  Pike  County  Courier 
The  Wayne  Independent 
The  Hawley  News  Eagle 
The  Weekly  Almanac. 

Announcements  of  cancellation  due 
to  inclement  weather  will  be  made  by 
radio  stations  WDNH.  WDLC,  WSUL 
and  WVOS. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Hutzky,  Superintendent;  Upper 
Delaware  Scenic  and  Recreational  River. 
P.O.  Box  C.  Narrowsburg,  New  York 
12764-0159;  717-729-8251. 
SUPPI.EMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Public  Law  95- 
625. 16  U.S.C.  S1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  rep>ort 
to  the  [)elaware  River  Basin 
Commission,  the  Secretary  of  the 
Interior,  and  the  Governors  of  New  York 
and  Pennsylvania  in  the  preparation 
and  implementation  of  the  manegement 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  Region. 

All  meetings  are  open  to  the  public 
Any  member  of  the  public  may  file  with 
the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council, 
P.O.  Box  84,  Narrowsburg,  New  YoA 
12764.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting,  at  the  permanent 
headquarters  of  the  Upper  Delaware 
Scenic  and  Recreational  River,  River 
Road,  W*  miles  north  of  Narrowsburg, 
New  York;  Damascus  Towrnship, 
Pennsylvania. 
Hal  J.  Grovert, 

Acting  Begjonal  Director.  Mid-Atlantic 
Hegion. 

[FR  Doc  W-2550  Filed  2-3-94;  8:45  ami 

BtLUMO  COOC  43ie-nMII 


Meeting:  CommlttM  for  ttw 
Preservation  of  the  WMte  House 

In  compliance  with  the  Federal 
Advisory  Committee  Act,  notice  is 


hereby  given  of  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House.  The  meeting  will  be  held 
at  the  Old  Executive  Office  Building. 
Washington,  IX)  at  1  p.m.,  Thursday, 
February  24, 1994.  It  is  expected  that 
the  agenda  will  include  a  discussion  of 
policies  and  goals.  The  meeting  will  be 
open,  but  subject  to  appointment  and 
,  security  clearance  requirements, 
including  clearance  informati(Hi  by 
February  17, 1994. 

Inquiries  may  be  made  by  calling  the 
Committee  for  the  Preservation  of  the 
White  House  between  9  a.m.  and  4  p.m., 
weekdays  at  (202)  619-6344.  Written 
comments  may  be  sent  to  the  Executive 
Secretary,  Committee  for  the 
Preservation  of  the  White  House,  1100 
Ohio  Drive,  SW.,  Washington,  DC 
20242. 

Dated:  January  12, 1994. 
Jamet  L  McDaniel, 

Executive  Secretary,  Committee  for  the 

Preservation  of  the  White  House. 

(FR  Doc  94-2552  Filed  2-3-94;  8:45  am] 

B4LLmO  COOf  4910-rD-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub-No.  357X)] 

Burlington  Northern  Railroad 
Company;  Abandonment  Exemption  In 
King  County,  WA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Burlington  Northern 
Railroad  Company  (BN)  of  a  3.57-mile 
rail  line  between  Interbay  and  Terry 
Avenue  in  Seattle,  WA  [BN  Engineering 
StatiMi  (ES)  267+00  to  ES  143+48  and 
ES  118+28.7-6+60.3  to  ES  34+55.2].  The 
Commission  issues  a  notice  of  interim 
trail  use  for  the  line  and  also  makes  the 
exemption  subject  to  standard  employee 
protective  conditions  and  a  condition 
that  BN  consult  with  the  State  of 
Washington  Department  of  Ecology  and 
the  Seattle  District  of  the  U.S.  Army 
Corps  of  Engineers  prior  to  initiating 
any  salvage  activities. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  6, 
1994.  Formal  expressions  of  intent  to 
file  an  offer  >  of  financial  assistance 


under  49  CFR  1152.27(c)(2)  must  be 
filed  by  February  14. 1994  and  requests 
for  a  public  use  condition  must  be  filed 
by  February  24. 1994.  Petitions  to  stay 
must  be  filed  by  February  22. 1994.  and 
petitions  to  reopen  must  be  filed  by 
March  1, 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  357X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423;  (2) 
Petitioner's  representative:  Sarah  J. 
Whitley.  3900  Continental  Plaza,  777 
Main  Street.  Fort  Worth.  Texas  76012- 
5384. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610  [TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 

Decided:  )anuary  27. 1994. 

By  the  Commission.  Chairroan  McDonald. 
Vice  Chainnan  Phillips,  Conunissioners 
Simmons,  and  Pfailbin. 
Sidney  L.  Strickland,  Jr^ 
Secretary. 

[FR  Doc.  94-2581  Filed  2-3-94;  8  45  ami 
BILUNQ  COOC  7035-01-* 


Corrected  Notice  of  Exemption  ^ 
Nebkota  Railway,  Inc.— Acquisition 
and  Operation  Exemption;  Line  of 
Chicago  and  North  Western 
Transportation  Company 

[Finance  Dectot  No.  32442] 

NEBKOTA  Railway,  Inc.  (NEBKOTA). 
a  noncarrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  a  73.5-mile  line  of 
the  Chicago  and  North  Western 
Transportation  Company  (CNW) 
between  Merriman,  NE,  at  or  near 
milepost  331.0,  and  Chadron,  NE..  at  or 
near  milepost  404.5. 


•  Sm  Exempt,  of  Rail  Abandoaromai—OBon  of 
Finan.  Kuitt..  4  l.CC2d  164  (1967). 


■  A  notice  nrwd  and  published  in  the  Federal 
Re^ster  on  )uniary  24. 1M4,  inoorrectlv 
conditioned  the  eMemption  to  protect  employee* 
affected  by  the  ecquUition  and  operation  imder 
New  York  Dock  fly  — Control — Brookhm  Eastern 
Dist..  360  LCC  eo  (1979),  and  employees  affected 
by  the  tnckage  rights  under  Norfolk  and  Wettem 
R  Co.— Trackage  Ki^tt—BN.  354  LCC  605  (1978). 
as  modiHed  in  Men<^ocino  Coaa  Hv..  tnc— Lease 
and  Operate.  360  I.CC  653  (1960).  Those 
conditions  siK>uld  not  have  been  included:  ihey  are 
not  routinely  iiapoeed  in  an  exemption  from  the 
requirementtof  49U.S.C  10901. 
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The  transaction  includes  incidental 
trackage  rights  for  NEBKOTA  over  a 
27.8-inile  CNW  rail  line  between 
Chadron,  NE,  at  or  near  milepost  404.5. 
and  Crawford.  NE.  at  or  near  milepost 
432.3.  to  allow  NEBKOTA  to 
interchange  with  Burlington  Northern 
Railroad  Company.  The  transaction  was 
to  become  effective  on  or  after  January 
10, 1994.  The  parties  certify  that 
NEBKOTA's  projected  revenues  do  not 
exceed  those  that  would  qualify  it  as  a 
class  in  carrier. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on  Thomas  F. 
McFarland,  Jr.,  Belnap,  Sf)encer, 
McFarland  &  Herman.  20  North  Wacker 
Drive,  suite  3118,  Chicago,  IL  60606- 
3103. 

Decided:  January  14, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary 
[FR  Doc.  94-2585  Filed  2-3-94;  8:45  ami 

aiLUNO  COOC  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Diviston 

Notice  Pursuant  to  tt>e  National 
Cooperative  Research  and  Production 
Act  of  1993— News  in  the  Future 
Consortium 

Notice  is  hereby  given  that,  on 
January  13, 1994.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("the  Act"). 
Massachusetts  Institute  of  Technology 
("MIT"),  on  behalf  of  the  News  In  The 
Future  ("NIF")  Consortium,  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under   ■ 
specified  circumstances.  Specifically, 
the  following  companies  have  become 
members  of  NIF:  The  Chronicle 
Publishing  Company,  San  Francisco, 
CA;  and  Thomson  Newspapers 
Corporation,  Stamford,  CT. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 


NIF  will  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  May  18. 1993.  NIF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  22.  1993  (58  FR  33,953). 

The  last  notification  was  filed  with 
the  Department  on  September  15, 1993. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  7. 1993  (58  FR  52327). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(PR  Doc.  94-2537  Filed  2-3-94;  8:45  am) 

BiLUNQ  COOe  4410-01-M 


Notice  Pursuant  to  tt>e  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum  Project  No.  92-09 

Notice  is  hereby  given  that,  on 
January  10. 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF')  Project  No.  92-09.  titled 
"Evaluation  of  Toxicity  of  Hydrogen 
Fluoride  at  Short  Exposure  Times," 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  membership 
change.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  Citgo  Refining  and 
Chemicals.  Inc..  Corpus  Christi,  TX  has 
become  a  member  of  the  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  the  project  remains  open 
until  issuance  of  the  final  Project 
Report,  which  is  presently  expected  to 
occur  about  twelve  months  after  the 
beginning  of  the  project.  The  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership.  Information  regarding 
participation  in  the  project  may  be 
obtained  from:  Dr.  P.  A.  Naro. 
Environmental  and  Health  Sciences 
Laboratory.  Mobil  Oil  Corporation,  P.O. 
Box  1029.  Princeton.  NJ  08543-1029. 

On  April  12. 1993,  the  participants  in 
PERF  Project  No.  92-09  filed  the 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 


Act  on  June  2. 1993  (58  FR  31416).  The 

last  notification  was  filed  with  the 

Department  on  October  21. 1993.  A 

notice  was  published  in  the  Federal 

Register  pursuant  to  Section  6(b)  of  the 

Act  on  November  22, 1993  (58  FR 

61717). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc  94-2536  Filed  2-3-94;  8:45  am) 

BtLUNQ  COM  441»^-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture  and  Logging  in  tt)e  United 
States:  1994  Adverse  Effect  Wage 
Rates  and  Allowable  Charges  for 
Agricultural  and  Logging  Worlcers' 
Meals 

AGENCY:  Employment  Service, 
Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  adverse  effect  wage 
rates  (AEWRs)  and  allowable  charges  for 
meals  for  1994. 

SUMMARY:  The  Director,  U.S. 
Employment  Service,  announces  1994 
adverse  effect  wage  rates  (AEWRs)  for 
employers  seeking  nonimmigrant  alien 
(H-2A)  workers  for  temporary  or 
seasonal  agricultural  labor  or  services 
and  the  allowable  charges  employers 
seeking  nonimmigrant  alien  workers  for 
temporary  or  seasonal  agricultural  labor 
or  services  or  logging  work  may  levy 
upon  their  workers  when  ihey  provide 
three  meals  per  day. 

AEWRs  are  the  minimum  wage  rates 
which  the  Department  of  Labor  has 
determined  must  be  offered  and  paid  to  . 
U.S.  and  alien  workers  by  employers  of 
nonimmigrant  alien  agricultural  workers 
{H-2A  visaholders).  AEWRs  are 
established  to  prevent  the  employment 
of  these  aliens  from  adversely  affecting 
wages  of  similarly  employed  U.S. 
workers. 

The  Director  also  announces  the  new 
rates  which  covered  agricultural  and 
logging  employers  may  charge  their 
workers  for  three  daily  meals. 
EFFECTIVE  DATE:  February  4. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  R.  Hancock.  U.S.  Employment 
Service.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N4456,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 
Telephone:  202-219-8666  (this  is  not  a 
toll-free  number). 
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SUPPLEMENTARY  INFORMATION:  The 
Attorney  General  may  not  approve  an 
employer's  petition  for  admission  of 
temporary  alien  agricultural  (H-2A) 
workers  to  perform  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature  in  the  United  States  unless  the 
petitioner  has  applied  to  the  Department 
of  Labor  (DOL)  for  an  H-2A  labor 
certification.  The  labor  certification 
must  show  that:  (1)  There  are  not 
sufficient  U.S.  workers  who  are  able, 
willing,  and  qualified  and  who  will  be 
available  at  the  time  and  place  needed 
to  perform  the  labor  or  services  involved 
in  the  petition;  and  (2)  the  employment 
of  the  alien  in  such  labor  or  services 
will  not  adversely  affect  the  wages  and 
working  conditions  of  workers  in  the 
United  States  similarly  employed.  8 
U.S.C.  1101(a)(15)(H)(ii)(a).  1184(c),  and 
1188. 

DOL's  regulations  for  the  H-2A 
program  require  that  covered  employers 
offer  and  pay  their  U.S.  and  H-2A 
workers  no  less  than  the  applicable 
hourly  adverse  effect  wage  rate  (AEWR). 
20  CFR  655.102(b)(9);  see  also  20  CFR 
655.107.  Reference  should  be  made  to 
the  preamble  to  the  July  5, 1989,  final 
rule  (54  FR  28037),  which  explains  in 
great  depth  the  purpose  and  history  of 
AEVVRs,  DOL's  discretion  in  setting 
AEWRs,  and  the  AEWR  computation 
methodology  at  20  CFR  655.107(a).  See 
also  52  FR  20496,  20502-20505  (June  1, 
1987). 

A  Adverse  Effect  Wage  Rates  (AEWRs) 
for  1994 

Adverse  effect  wage  rates  (AEWRs) 
are  the  minimum  wage  rates  which  DOL 
has  determined  must  be  offered  and 
paid  to  U.S.  and  alien  workers  by 
employers  of  nonimmigrant  (H-2A) 
agricultural  workers.  DOL  emphasizes, 
however,  that  such  employers  must  pay 
the  highest  of  the  AEWR,  the  applicable 
prevailing  wage  or  the  statutory 
minimum  wage,  as  specified  in  the 
regulations.  20  CFR  655.102(b)(9). 
Except  as  otherwise  provided  in  20  CFR 
Part  655,  Subpart  B,  the  regionwide 
AEWR  for  all  agricultural  employment 
(except  those  occupations  deemed 
inappropriate  under  the  special 
circumstances  provisions  of  20  CFR 
655.93)  for  which  temporary  alien 
agricultural  labor  (H-2A)  ceilification  is 
being  sought,  is  equal  to  the  annual 
weighted  average  hourly  wage  rate  for 
field  and  livestock  workers  (combined) 
for  the  region  as  published  annually  by 
the  U.S.  E)epartment  of  Agricuhure 
(USDA  does  not  provide  data  on 
Alaska).  20  CFR  655.107(a). 

The  regulation  at  20  CFR  655.107(a) 
requires  the  Director,  U.S.  Employment 
Service,  to  publish  USDA  field  and 


livestock  worker  (combined)  wage  data 
as  AEWRs  in  a  Federal  Register  notice. 
Accordingly,  the  1994  AEWRs  for  work 
performed  on  or  after  the  effective  date 
of  this  notice,  are  set  forth  in  the  table 
below: 

Table— 1994  Adverse  Effect  Wage 
Rates  (AEWRs) 


state 


Alatama  

Arizona  

Arkansas 

California  

Colorado 

Connecticut 

Delaware  

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts  .. 

Mkihigan  

Minnesota 

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hanripshire 

New  Jersey 

New  MexHX) 

New  York 

North  Carolina  .. 
North  Dakota  .... 

Ohio 

Oklahoma 

Oregon 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah 

Vermont 

Virginia , 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


1994  AEWR 


$5.43 
5.52 
5.26 
6.03 
5.57 
5.97 
5.92 
6.02 
5.43 
8.36 
5.59 
6.02 
6.02 
5.76 
6.03 
5.29 
5.26 
5.97 
5.92 
5.97 
5.64 
5.64 
526 
5.76 
5.59 
6.03 
5.57 
5.97 
5.92 
5.52 
5.97 
5.38 
6.03 
6.02 
4.98 
6.51 
5.92 
5.97 
5.43 
6.03 
5.29 
4.98 
5.57 
5.97 
5.38 
6.51 
5.29 
5.64 
5.59 


B.  Allowable  Meal  Charges 

Among  the  minimum  benefits  and 
working  conditions  which  DOL  requires 
employers  to  offer  their  alien  and  U.S. 
workers  in  their  applications  for 
temporary  logging  and  H-2A 
agricultural  labor  certification  is  the 
provision  of  three  meals  per  day  or  fi«e 
and  convenient  cooking  and  kitchen 
facilities.  20  CFR  655.102(b)(4)  and 
655.202(b)(4).  Where  the  employer 
provides  meals,  the  job  offer  must  state 


the  chai^ge,  if  any,  to  the  worker  for 
meals. 

DOL  has  published  at  20  CFR 
655.102(b)(4)  and  655.111(a)  the 
methodology  for  determining  the 
maximum  amounts  covered  H-2A 
agricultural  employers  may  charge  their 
U.S.  and  foreign  workers  for  meals.  The 
same  methodology  is  applied  at  20  CFR 
655.202(b)(4)  and  655.211(a)  to  covered 
H-2B  logging  employers.  These  rules 
provide  for  annual  adjustments  of  the 
previous  year's  allowable  charges  based 
upon  Consumer  Price  Index  (CPI)  data. 

Each  year  the  maximum  charges 
allowed  by  20  CFR  655.102(b)(4)  and 
655.202(b)(4]  are  changed  by  the  same 
percentage  as  the  twelve-month  percent 
change  in  the  CPI  for  all  Urban 
Consumers  for  Food  (CPI-U  for  Food) 
between  December  of  the  year  just  past 
and  December  of  the  year  prior  to  that. 
Those  regulations  and  20  CFR 
655.111(a)  and  655.211(a)  provide  that 
the  appropriate  Regional  Administrator 
(RA),  Emploj'ment  and  Training 
Administration,  may  permit  an 
employer  to  charge  workers  no  more 
than  a  higher  maximum  amount  for 
providing  them  with  three  meals  a  day, 
if  justified  and  sufficiently  documented. 
Each  year,  the  higher  maximum 
amounts  permitted  by  20  CFR 
655.111(a)  and  655.2H(a)  are  changed 
by  the  same  percentage  as  the  twelve- 
month percent  change  in  the  CPI-U  for 
Food  between  December  of  the  year  just 
past  and  December  of  the  year  prior  to 
that.  The  regulations  require  the 
Director,  U.S.  Employment  Ser\'ice.  to 
make  the  annual  adjustments  and  to 
cause  a  notice  to  be  published  in  the 
Federal  Register  each  calendar  year, 
announcing  annual  adjustments  in 
allowable  charges  that  may  be  made  by 
covered  agricultural  and  logging 
employers  for  providing  three  meals 
daily  to  their  U.S.  and  alien  workers. 
The  1993  rates  were  published  in  a 
notice  on  February  1, 1993  at  58  FR 
6643. 

DOL  has  determined  the  percentage 
change  between  December  of  1992  and 
December  of  1993  for  the  CPI-U  for 
Food  was  2.2  percent. 

Accordingly,  the  maximum  allowable 
charges  under  20  CFR  655.102(b)(4). 
655.202(b)(4),  655.111.  and  655.211 
were  adjusted  using  this  percentage 
change,  and  the  new  permissible 
charges  for  1994  are  as  follows:  (1)  For 
20  CFR  655.102(b)(4)  and  655.202(b)(4), 
the  charge,  if  any.  shall  be  no  more  than 
$6.81  per  day,  unless  the  RA  has 
approved  a  higher  charge  pursuant  to  20 
CFR  655.111  or  655.211(b);  for  20  CFR 
655.111  and  655.211.  the  RA  may 
permit  an  employer  to  charge  workers 
up  to  $8.51  per  day  for  providing  them 


J 
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with  three  meals  per  day,  if  the 
employer  justifies  the  charge  and 
submits  to  the  RA  the  dooimentation 
required  to  support  the  higher  charge. 

Signed  at  Washington,  O.C,  this  25th  day 
of  January.  1994. 
Rohert  A.  S^.haerfl. 
Director,  U.S.  Employment  Service. 
IFR  Doc  94-2545  Filed  2-3-94;  8:45  ami 

BIUMQ  OOOe  4910-3e-M 


Advisory  Council  on  Unemployment 
Compensation;  Notice  of  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
and  Section  908  of  the  Social  Security 
Act.  as  amended  by  the  Emergency 
Unemployment  Compensation  Act  of 
1991  and  the  Unemployment 
Compensation  Amendments  of  1993, 
the  Secretary  of  Labor  has  renewed  the 
charter  of  the  Advisory  Council  on 
Unemployment  Compensation 
(hereinafter  called  the  Council). 

The  Council  will  advise  the  President 
and  Congress  on  the  effectiveness  of  the 
unemployment  compensation  program 
and  shall  c  jnduct  a  study  to  evaluate 
the  unemployment  compensation 
program,  Including  the  purpose,  goals, 
countercyclical  effectiveness,  coverage, 
benefit  adequacy,  trust  fund  solvency, 
funding  of  State  administrative  costs, 
administrative  efficiency  and  any  other 
aspects  of  the  program  and  make 
recommendations  for  improvement. 

No  later  than  February  1, 1995,  the 
Council  shall  prepare  and  submit  a 
written  report  to  the  President  and  to 
the  appropriate  committees  of  Congress. 
This  report  will  contain— 

(1)  The  findings  and 
recommendations  of  the  Council  as  a 
result  of  its  evaluation  of  the 
unemployment  compensation  program 
under  Section  908  of  the  Social  Security 
Act;  and 

(2)  The  findings  and 
recommendations  with  respect  to 
determinini?  eligibility  for  extended 
unemployment  benefits  on  the  basis  of 
unemployment  statistics  for  regions. 
States,  or  subdivisions  of  States. 

The  Coundl's  renewed  charter  is  for 
two  years. 

The  Unemployment  Insurance  Service 
of  the  Employment  and  Training 
Administration  of  the  Department  of 
Labor  will  provide  the  Council  with 
appropriate  administrative  assistance. 

uiterested  persons  are  invited  to 
submit  comments  regarding  the  charter 
renewal  of  the  Advisory  Council  on 
Unemployment  Compensation.  Such 
comments  should  be  addressed  to: 
Esther  R.  Johnson,  Department  of  Labor, 
Employment  and  Training 


Administration,  Unemployment 
Insurance  Service,  200  Constitution 
Avenue,  NW..  Washington,  DC  202lO; 
Telephone  (202)  219-7831. 

Signed  at  Washington,  D.C.  this  31st  day  of 
January  1994. 
Doug  Ross. 

Assistant  Secretary  of  Labor. 
IFR  Doc.  94-2544  Filed  2-3-94;  8:45  a.m.l 
BN.UNQ  COOC  4610-40-M 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-02] 
Canadian  Standards  Association 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  expansion  of  current 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

SUMMARY:  This  notice  armounces  the 
Agency's  final  decision  on  the  Canadian 
Standards  Association,  Rexdale 
(Toronto]  facility,  application  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N3653, 
Washington,  DC  20210. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Canadian  Standards  Association 
previously  made  application  pursuant 
to  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  (84  Stat. 
1593,  29  U.S.C  655),  Secretary  of 
Labor's  Order  No.  1-90  (55  FR  9033). 
and  29  CFR  1910.7,  for  recognition  of  its 
Rexdale  (Toronto)  facility  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  57  FR  23429.  6/3/92; 
amended  57  FR  48804, 10/28/92),  and 
was  so  recognized  (see  57  FR  61452, 12/ 
24/92). 

CSA  applied  for  expansion  of  its 
current  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  for  five 
test  standards  pursuant  to  29  CFR 
1910.7  which  was  published  in  the 
Federal  Register  on  December  10, 1993 
(58  FR  64973).  (See  Exhibit  7.). 

Notice  is  hereby  given  that  CSA's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  its  Rexdale 
(Toronto)  facility  has  been  expanded  to 
include  the  five  test  standards  (product 
categories)  listed  below. 


Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-92).  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  Room  N-2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

The  address  of  the  laboratory  covered 
by  this  application  is:  Canadian 
Standards  Association,  Toronto  Facihty, 
178  Rexdale  Boulevard,  Rexdale 
(Toronto),  Ontario  M9W1R3,  Canada. 

Final  Decision  and  Order 

Based  upon  the  facts  found  as  part  of 
the  Canadian  Standards  Association 
Rexdale  (Toronto)  facility  original 
recognition,  including  details  of 
necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  adequacy  of  the  staff,  the 
application,  amendments,  and 
documentation  submitted  by  the 
applicant  (see  Exhibit  8.  A.-D.).  the 
OSHA  staff  finding  including  the 
original  On-Site  Review  Report,  as  well 
as  the  evaluation  of  the  current  request 
(see  Exhibit  8.  E.),  OSHA  finds  that  the 
Canadian  Standards  Association's 
Rexdale  (Toronto)  facility  has  met  the 
requirements  of  29  CFR  1910.7  for 
expansion  of  its  present  recognition  to 
test  and  certify  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7.  the  CSA  Toronto  (Rexdale) 
facility's  recognition  is  hereby  expanded 
to  include  the  five  additional  test 
standards  (product  categories)  cited 
below,  subject  to  the  conditions  listed 
below.  This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  Part  1910,  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  five 
additional  test  standards  for  the  testing 
and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards. 

CSA  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  en\'ironments 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 

UL 1278— Movable  and  Wall-  or  Ceiling- 
Hung  Electric  Room  Heaters 

UL  1419 — Professional  Video  and  Audio 
Equipment 

UL  1492— Audio  and  Video  Equipment 

UL  1963 — Refrigerant  Recovery/Recycling 
Equipment 

ANSl/ASME  B17.S— Elevators  and  Escalator 
Electrical  Equipment 
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The  Canadian  Standards  Association 
Rexdale  (Toronto)  facility  must  also 
abide  by  the  following  conditions  of  this 
expansion  of  its  recognition,  in  addition 
to  those  aheady  required  by  29  CFR 
1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  Canadian  Standards 
Association  program  which  is  available 
only  to  qualified  manufacturers  and  is 
based  upon  the  NRTL's  evaluation  and 
accreditation  of  the  manufacturer's 
quality  assurance  program; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  CSA's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  CSA  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  wnich  its 
concerns  are  based; 

CSA  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scopw  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  CSA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  Umited  to  certain 
products; 

All  products  certified  within  this 
program  shall  be  tested  and  certified 
only  at  the  Rexdale  facility.  Products 
which  may  have  been  previously 
evaluated  at  any  of  CSA's  other  facilities 
must  be  re-evaluated  at  the  Rexdale 
facility  in  order  to  be  considered  to  have 
been  approved  under  the  NRTL 
program. 

In  order  to  distinguish  between 
products  tested  and  certified  by  CSA 
under  the  OSHA/NRTL  program  at  the 
Rexdale  facility  from  all  other  CSA 
facilities  or  from  non-NRTL  programs, 
the  following  procedures  shall  be 
followed  for  all  products  tested  and 
certified  at  the  Rexdale  facility  under 
the  OSHA/NRTL  program: 

Where  the  CSA  registered  certification 
mark  is  utilized  on  a  label  on  the  product, 
the  label  will  also  bear  the  acron}-™  "NRTL"; 

The  product  shall  also  be  clearly  identified 
in  the  Directory  of  CSA  Certified  Products  by 
using  the  "NRTL"  acronym. 

CSA  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 


CSA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

CSA  will  always  cooperate  with 
OSHA  to  assure  comphance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 
EFFECTIVE  DATE:  This  recogniUon  will 
become  effective  on  February  4. 1994, 
and  will  be  vaUd  until  December  24, 
1997.  (a  period  of  five  years  fitjm  the 
date  of  the  original  recognition, 
December  24, 1992).  unless  terminated 
prior  to  that  date,  in  accordance  with  29 
CFR  1910.7. 

Signed  at  Washington.  DC,  this  28th  day  of 
January,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary. 

[FR  Doc.  94-2543  Filed  2-3-94;  8:45  am) 

WLLINO  COOC  4S10-2e-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoUce  94-OOe] 

Invention  Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  availability  for 
licensing. 

SUMMARY:  The  invention  listed  below  is 
owTied  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

U.S.  Patent  Application  Number  08/ 
129,294,  filed  September  24. 1993,  and 
entitled  "Ultrasonic  Dynamic  Vector 
Stress  Measurement  Method  and 
Sensor" — The  present  invention  relates 
in  general  to  dynamic  stress 
measurement  when  a  material  is  put 
under  a  load  and  more  partictilarly  to  a 
method  and  apparatus  for  measuring 
changes  in  stress  via  a  pulsed  phase 
locked  loop  technique. 

A  stress  measurement  method  and 
sensor  according  to  the  invention 
consists  of  directly  and  dynamically 
measuring  stress  changes  at  the  location 
touched  by  a  probe  device  when  a 
material  or  structure  is  placed  under  a 
load.  Electronics  employing  a  pulsed 
phase  locked  loop  (P2L2)  technology  are 
coupled  to  a  probe  system  which  is 
placed  in  contact  with  a  material  under 
stress.  A  gated  signal  ftt)m  the  voltage 
controlled  oscillator  (VCO),  a  free 
running  oscillator  on  all  the  time,  drives 
the  transducer  exciter  at  the  transmitter 
and  causes  an  acoustic  wave  to  be 
propagated  across  a  sample  under  stress. 


The  VCO  also  sends  a  reference  signal 
to  the  mixer.  The  output  of  the  mixer 
represents  the  phase  difference  of  the 
reference  and  propagated  signals  and 
serves  as  a  feedback  signal  to  the  VCO. 
This  phase  difference  tracks  the  changtw 
in  stress  in  the  sample.  The  P2L2  reacts 
to  the  change  in  stress  by  changing  its 
operating  frequency  according  to  a 
specified  relationship.  The  AC 
component  of  the  feedback  signal 
represents  the  change  in  voltage  needed 
to  keep  the  system  in  quadrature  to 
follow  the  change  in  stress.  This  signal 
is  extracted  for  amplitude  calibration. 
Calibration  is  accomplished  by  placing 
the  probe  on  a  plate  of  similar 
propagation  factors  and  a  known  cyclic 
change  in  applied  stress.  The  resulting 
AC  signal  multiplied  by  a  calibration 
factor  is  equal  to  the  stress. 

The  invention  claimed  in  this  patent 
application  is  available  for  licensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  basis  for  upfront,  running 
and  annual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  Patent  Application 
(without  the  claims)  may  be  obtained  by 
writing  to  Kimberly  A.  Chasteen  at  the 
Office  of  Patent  Counsel,  Mail  Stop  143, 
NASA  Langley  Research  Center, 
Hampton,  VA  23681-0001  (telephone 
(804)  864-3227,  fax  (804)  864-8298). 
Please  note  the  case  number,  LAR- 
14,433-1.  when  requesting  information. 

Dated:  January  28, 1994. 
Edward  A.  Franlde, 
General  Counsel. 

IFR  Doc.  94-2528  Filed  2-3-94;  8:45  am) 
B<LUNG  COOC  751(M>1-M 


[Notic«94-<M7] 

Invention  Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  for 
licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

U.S.  Patent  Apphcation  Numt)er  08/ 
118, 466.  filed  September  7, 1993.  and 
entitled  "Method  for  Ultrasonic  Imaging 
and  [)evice  for  Performing  the 
Method" — ^The  present  invention  relates 
in  general  to  ultrasonic  imaging  of 
internal  structures  and  flaws  in 
materials,  and  specifically  to  a  new 
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method  for  coupling  an  ultrasonic 
transducer  to  a  test  9p>eciinen  with 
irregular  or  complex  suriBce  geometry 
and  a  new  device  for  performing  the 
method. 

The  present  invention  is  a  method  for 
ultrasonic  imaging  of  interior  structures 
and  flaws  in  a  test  sp>eciroen  with 
smooth  or  irregular  contact  surfaces,  in 
which  an  ultrasonic  transducer  is 
coupled  acoustically  to  the  contact 
surface  via  a  plurality  of  ultrasonic 
wave  guides  with  equal  delay  times. 
The  wave  guides  are  thin  and  bendable, 
so  they  adapt  to  variations  in  the 
distance  between  the  transducer  and 
di^erent  parts  of  the  contact  surface  by 
bending  more  or  less.  All  parts  of  the 
irregular  contact  surface  accordingly 
receive  sound  waves  that  are  in  phase, 
even  when  the  contact  surface  is 
irregular,  so  a  coherent  sound  wave  is 
infused  in  ^he  test  specimen.  The  wave 
guides  can  be  arranged  in  the  form  of  an 
ultrasonic  brush,  with  a  flat  head  for 
coupling  to  a  flat  transducer,  and  free 
bristles  that  can  be  pressed  against  the 
test  specimen.  By  bevelling  the  bristle 
ends  at  a  suitable  angle,  shear  mode 
waves  can  be  infused  into  the  lest 
specimen  from  a  longitiidinal  mode 
transducer. 

The  invention  claimed  in  this  patent 
application  is  available  for  Ucensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  basis  for  upfront,  ruiming 
and  aimual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 
AOORESSES:  Licensing  information  and  a 
copy  of  the  U.S.  I*atent  Application 
(without  the  claims]  may  oe  obtained  by 
writing  to  Kimberly  A.  Chasteen  at  the 
Office  of  Patent  Counsel,  Mail  Stop  143, 
NASA  Laii(,iey  Research  Center, 
Hampton,  VA  23681-0001  (telephone 
(804)  864-3227.  fax  (804)  864-8298). 
Please  note  the  case  number,  LAR-14, 
621-1,  when  requesting  information. 

Dated:  )anuary  28, 1994. 
Edward  A.  Frankla, 
Genera}  Counsel. 
fFR  Doc  94-2529  Piled  2-J-94:  8:45  am  J 
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[Notice  94-008] 

Invention  Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTKM:  Notice  of  availability  for 
licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Govemmti.i  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 


35  U.S.C  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

U.S.  Patfflit  Application  Number  08/ 
153,930,  filed  November  15, 1993,  and 
entitled  "Method  and  Apparatus  To 
Characterize  Ultrasonically  Reflective 
Contrast  Agents"— The  present 
invention  relates  in  general  to  a  method 
and  apparatus  for  characterizing  the 
time  and  frequency  response  of 
ultrasonically  reflective  contrast  agents. 

The  present  invention  is  a  method 
and  apparatus  for  characterizing  the 
time  and  frequency  response  of  an 
ultrasonically  reflective  contrast  agent. 
An  ultrasonically  reflective  contrast 
agent  is  injected,  under  constant 
pressure,  into  a  fluid  flowing  through  a 
pump  flow  circuit.  The  fluid  and  the 
ultrasonically  reflective  contrast  agent 
are  uniformly  mixed  in  a  mixing 
chamber,  and  the  uniform  mixture  is 
passed  through  a  contrast  agent 
chamber.  The  contrast  agent  chamber  is 
acoustically  and  axially  interposed 
between  an  ultrasonic  transducer 
chamber  and  an  acoustic  isolation 
chamber.  A  pulse  of  ultrasonic  energy  is 
transmitted  into  the  contrast  agent 
chamber  from  the  ultrasonic  transducer 
chamber.  An  echo  waveform  is  received 
from  the  ultrasonically  reflective 
contrast  agent,  and  it  is  analyzed  to 
determine  the  time  and  frequency 
response  of  the  ultrasonically  reflective 
contrast  agent. 

The  invention  claimed  in  this  patent 
application  is  available  for  licensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  basis  for  upfront,  running 
and  annual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  Patent  Application 
(without  the  claims)  may  he  obtained  by 
writing  to  Kimberiy  A.  Chasteen  at  the 
Office  of  Patent  Courxsel.  Mail  Stop  143. 
NASA  Langley  Research  Center. 
Hampton,  VA  23681-0001  (telephone 
(804)  864-3227.  fax  (804)  864-8298). 
Please  note  the  case  number,  LAR- 
14,969-1,  when  requesting  information. 

Dated:  January  28, 1994. 
Edward  A.  Frankk, 
General  Counsel. 
|FR  Doc  94-2530  Filed  2-J-94;  8:45  am) 
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(Notice  »4-009] 

Invention  Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  availability  for 
licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  achieve  expeditious 
commerciahzation  of  results  of  federally 
funded  research  and  development 

U.S.  Patent  AppHcation  Number  08/ 
141,294,  filed  October  19. 1993,  and 
entitled  "Optical  Flameout  Detector"— 
The  present  invention  relates  in  general 
to  flameout  detectors  for  monitoring  the 
presence  of  a  flame  and  more 
particularly  to  an  optical-based  flameout 
detector. 

An  optical  flameout  device  according 
to  the  invention  monitors  the  presence 
of  a  flame  within  a  combustion 
chamber.  The  optical  flameout  detection 
system  responds  to  gross  changes  in 
combustor  light  intensity,  which  are 
monitored  in  two  spectral  bands.  A 
photomultiplier  tube  makes  optical 
measurements  in  the  ultraviolet  portion 
of  the  spectrum,  and  a  silicon 
photodiode  covers  the  visible  region. 
The  detectors,  located  outside  the 
combustion  chamber,  receive  the  light 
energy  radiated  from  the  combustion 
process  through  fiber  optic  probes 
designed  to  operate  in  a  high  pressure 
envirormient.  The  optical  fibera  are 
aimed  diagonally  through  the  center  of 
the  injector  at  the  combustion  chamber 
wall  downstream  of  the  injector.  The 
probed  observe  events  occurring  within 
a  narrow  conical-shaped  field  of  view  so 
that  the  system  can  quickly  detect 
longitudinal  movement  of  the  flame 
&t)nt  away  from  the  injector.  If  a  change 
in  intensity  of  the  flame  is  detected,  the 
fuel  supply  to  the  combustion  chamber 
is  shut  off,  limiting  the  amount  of 
unbumed  fuel  in  the  combustion 
chamber  which  could  reignite. 

The  invention  claimed  in  this  patent 
application  is  available  for  Ucensing  on 
an  exclusive,  partially  exclusive  or 
nonexclusive  ba-sis  for  upfront,  running 
and  annual  minimum  royalty  payments 
to  a  partner  committed  to 
commercializing  this  technology. 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  Patent  Application 
(without  the  claims)  may  be  obtained  by 
writing  to  ICimberly  A.  Chasteen  at  the 
Office  of  Patent  Counsel.  Mail  Stop  143. 
NASA  Langley  Research  Center, 
Hampton,  VA  23681-0001  (telephone 
(804)  864-3227.  fax  (804)  864-8298). 
Please  note  the  case  number.  LAR-14, 
997-1,  when  requesting  information. 
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Dated:  January  28, 1994. 
Edward  A.  Frankle, 

General  Counsel. 

(FR  Doc  94-2531  Filed  2-3-94;  8:45  ami 

BILUMO  COM  ntO-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Science 
Resources  Studies;  Notice  of 
Amended  Meeting  Date 

The  January  20-21  meeting  of  tliis 
Panel  was  cancelled  because  of  weather 
conditions.  The  meeting  has  been 
rescheduled  and  is  being  reprinted  in  its 
entirety.  The  original  meeting  appeared 
in  the  Federal  Register  on  December  29. 
1993  in  Volume  58.  Page  68970. 

Name:  Special  Emphasis  Panel  in  Science 
Resources  Studies. 

Date  &  Time:  Feb.  14. 1994.  from  6  p.m. 
to  8  p.m.;  and  Feb.  15,  1994.  from  8:30  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington,  VA  room  970. 

Type  of  Meeting:  Open. 

Confocf  Person:  Jennifer  Sue  Bond. 
Program  Director,  Science  and  Engineering 
Indicators  Program,  Division  of  Science 
Resources  Studies,  room  965,  National 
Science  Foundation.  Arlington.  VA  22230, 
Phone:  (703)  306-1777. 

Purpose  of  Meeting:  Provide  advice  and 
suggestions  regarding  technical  reports. 
Review  the  methodology  report  and  a 
detailed  codebook  for  the  1993  Joint  NSF/ 
MH  survey  of  Public  Understanding  of 
.Science. 

Agenda:  Review  draft  methodology  report; 
review  codebook  and  draft  analytical  report 
for  questionnaire  2  concerning  public 
attitudes  toward  and  understanding  of 
biomedicine  and  behavioral  sciences. 

Minutes:  May  be  obtained  from  contact 
person  listed  above. 

D.ited:  January  31, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-2467  Filed  2-3-94;  8:45  ami 

BILLING  CODE  rSS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Maintenance  Inspection  Procedure 
Public  Workshop 

SUMMARY:  The  United  States  Nuclear 
Regulatory  Commission  (USNRC)  will 
hold  a  public  workshop  on  March  31, 
1994,  to  conduct  initial  discussions 
regarding  the  draft  maintenance 
inspection  procedure  developed  for  use 
by  NRC  inspectors  to  verify  the 
implementation  of  10  CFR  50.65, 
"Requirements  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants"  (the  Maintenance  Rule). 


The  effective  date  of  the  Maintenance 
Rule  is  July  10. 1996. 

NRC  draft  Inspection  Procedure 
"Maintenance  Inspection  Procedure 
XXXXX"  has  been  developed  to 
ascertain  compliance  with  the 
Maintenance  Rule  and  to  verify  that 
licensees  using  NUMARC  93-01 
"Industry  Guidance  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants"  have  satisfactorily 
implemented  the  Maintenance  Rule. 

The  commission  believes  that  it 
would  be  t)eneficial  to  obtain  public 
comment  on  this  procedure  from  all 
interested  parties  at  a  public  workshop. 
Participants  are  encouraged  to  ask 
questions  and  provide  written 
comments  on  the  procedure  during  the 
workshop.  Written  comments  received 
from  interested  parties  unable  to  attend 
the  workshop  will  also  be  considered 
throueh  April  14, 1994. 

At  the  workshop,  NRC  representatives 
will  present  an  overview  of  the 
inspection  program,  the  contents  of  the 
maintenance  inspection  procedure  and, 
as  applicable,  issues  related  to  the 
Maintenance  Rule  and  the  NUMARC 
93-01  indu.stry  guidance.  NRC  regional 
insf)ection  representatives  will  be 
available.to  participate  in  the 
discussions.  The  workshop  will  provide 
the  participants  an  opportunity  to  ask 
questions,  make  comments  during  the 
discussion  or  submit  written  comments 
for  NRC  consideration.  The  workshop 
will  conclude  with  a  summary  of  the 
major  issues  identified  at  the  meeting. 
The  planned  use  of  the  procedure 
during  pilot  inspections  will  also  be 
discussed. 

In  order  to  ensure  that  adequate 
seating  is  available  for  the  meeting, 
persons  planning  to  attend  the 
workshop  are  requested  to  either  call 
the  contact  designated  below  or 
complete  and  forward  the  attached 
registration  form  to  the  same  contact  by 
March  25. 1994.  A  block  of  rooms  has 
been  reserved  at  the  Holiday  Inn  Crown 
Plaza  Hotel  (1-800-638-5963)  for  the 
convenience  of  meeting  attendees. 
These  rooms  will  be  available  at  a 
reduced  group  rate  until  March  9, 1994. 
Attendees  should  identify  themselves 
with  the  NRC  Maintenance  Workshop, 
#4093,  in  order  to  ensure  the  group  rate. 
The  NRC  however,  does  not  encourage 
nor  support  frequenting  this  or  any 
other  specific  establishment.  The  hotel 
will  collect  a  ten  dollar  fee  at  room 
check  in  or  the  morning  of  the 
workshop  to  cover  expenses  for  morning 
and  afternoon  refreshments. 

The  draft  procedure  "Maintenance 
Inspection  Procedure  XXXXX"  is 
publicly  available  at  the  NRC  Public 
Document  Room.  2120  L  Street.  NW., 


Washington.  DC  20555  by  referencinR  a 
memorandum  from  Gary  G.  Zech  to 
Elizabeth  J.  Yeates.  dated  January  25. 
1994. 

DATE  AND  LOCATION:  The  meeting  will  be 
held  from  9  a.m.-5  p.m.  on  March  31. 
1994  at:  Holiday  Inn  Crovm  Plaza.  1750 
Rockville  Pike,  Rockville.  Maryland 
20852,  (301)468-1100. 
WRITTEN  COMMENTS,  REGISTRATION  FORMS 
OR  FURTHER  INFORMATION  SHOUU)  BE 
ADDRESSED  TO:  Thomas  Foley,  M/S  10- 
A-19,  U.S.  Nuclear  Regulatory 
Commission.  Office  of  Nuclear  Reactor 
Regulation,  Washington,  DC  20555, 
Telephone  (301)  504-1036. 
SUPPLEMENTARY  INFORMATION:  On  July 
10, 1991.  the  NRC  published  the 
"Requirements  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants"  as  §  50.65  of  10  CFR  part 
50,  "Domestic  Licensing  of  Production 
and  Utilization  Facilities."  The 
Commission  determined  that  a 
Maintenance  Rule  was  needed  because 
proper  maintenance  is  essential  to  plant 
safety,  especially  as  plants  age.  The 
Maintenance  Rule  will  become  effective 
on  July  10. 1996.  The  five  year  period 
to  implement  the  rule  permits  time  to 
develop  implementation  guidance, 
inspection  procedures  and  sufficient 
time  for  licensees  to  implement  the  rule 
requirements  to  ensure  full  conformance 
by  July  10. 1996. 

Shortly  after  the  Maintenance  Rule 
was  published,  the  NRC  and  the  Nuclear 
Management  and  Resource  Council 
(NUMARC)  embarked  on  parallel  efforts 
to  develop  rule  implementation 
guidance.  The  NRC  staff  determined 
that  the  NUMARC  document  provided 
an  acceptable  method  for  licensees  to 
implement  the  requirements  of  the 
Maintenance  Rule.  In  June  1993,  the 
Commission  issued  Regulatory  Guide 
1.160,  "Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants," 
which  endorsed  the  NUMARC 
guidance,  NUMARC  93-01,  "Industry 
Guideline  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,"  dated  May  1993. 
Subsequently,  NUMARC  conducted  a 
verification  and  validation  (V  &  V) 
program,  with  NRC  staff  ot)servation,  to 
test  their  guidance  on  several 
representative  systems  at  nine  nuclear 
units.  The  V  &  V  effort  concluded  tfiat 
the  guidelines  were  adequate  to 
implement  the  Maintenance  Rule. 

The  NRC  staff  has  develop>ed  an 
inspection  procedure  to  be  used  by  NRC 
inspectors  to  verify  the  implementation 
of  the  Maintenance  Rule  requirements. 
The  NRC  staff  expects  to  validate  the 
inspection  procedure  during  pilot 
inspections  at  selected  nuclear  power 
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facilities  following  the  March  1994 
workshop. 

After  considering  the  comments 
obtained  from  the  workshop  and 
information  obtained  during  the 
implementation  of  the  pilot  inspections, 
the  NRC  staff  expects  to  revise  the 
inspection  procedure  as  necessary,  and 
conduct  another  workshop  to  provide 
interested  parties  an  opportunity  to 
participate  in  discussions  on  the  results 
of  the  pilot  inspections  and  any 
revisions  to  the  inspection  procedure. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  Foley, 

Senior  Operations  Enpneer,  Division  of 
Reactor  Inspection  and  Licensee 
Performance,  Office  of  Nuclear  Reactor 
Regulation. 

REGISTRATION  FORM 

UNITED  STATES  NUCLEAR  REGULATORY 
COMMISSION  MAINTEN.ANCE  RULE 
INSPECTION  PROCEDURE  WORKSHOP 

March  31.1994. 

(PLEASE  PRINT) 

NAME: 

(LAST) 


(HRST)      m) 

COMPANY/ORGANIZATION: 


POSmON/TlTLE: 


ADDRESS: 


TELEPHONE  NUMBER:    

Send  Registration  form  to:  Thomas  Foley 
M;S  lO-A-19.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

IFR  Doc  94-2533  Filed  2-3-94;  8:45  ami 
BILUNO  COOC  78M-0t-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Information  Collection 
Submitted  to  0MB  for  Review 

AGENCY:  Office  of  Personnel 

Management. 

AcnoN:  Notice. 

SUklMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C,  chapter  35),  this  notice 
announces  a  request  to  revise  the  use  of 
0PM  Form  805  that  collects  information 
from  the  pubUc  0PM  Form  805. 
Application  to  be  Listed  Under  the 
Voting  Rights  Act  of  1965,  is  used  to 
elicit  information  from  persons  applying 
for  voter  registration  under  the  authority 
of  the  Voting  Rights  Act  of  1965.  The 
requirements  for  voter  eligibility  vary 
from  State  to  State;  therefore,  0PM 
Form  805  is  a  blanket  number  covering 
10  forms  which  conform  to  the 
individual  State's  requirements.  The 
form  requires  20  minutes  to  complete. 


Approximately  10  individuals  complete 
the  form  annually  for  a  total  public 
burden  of  4  hours. 

For  copies  of  this  proposal  call  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  by  March  6, 1994. 

ADDRESSES:  Joseph  Lackey.  OPM  Desk 
Officer,  OIRA,  room  3002,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  NW., 
Washington,  EX:  20503. 

FOR  FURTHER  INFORMATION  COffTACT: 
Stephanie  J.  Peters  (202)  606-1701. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  94-2507  Filed  2-3-94;  8:45  ami 

BILUNO  COOe  USS-OI-M 


RESOLUTION  TRUST  CORPORATION 

Revised  Policy  Statement  for  the 
Disposition  of  Residential  Units  Which 
Were  Previously  Subject  to  Rent  and 
Securities  Regulations 

AGENCY:  Resolution  Trust  Corporation. 
actjoh:  Revised  statement  of  pwilicy. 

SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  has  revised  its  policy 
statement  concerning  the  abrogation  of 
leases  on  units  in  properties  which  were 
subject  to  state  and  local  rent  or 
securities  regulations  prior  to  their 
acquisition  by  the  RTC  as  conservator  or 
receiver  for  an  insured  depository 
institution.  This  policy  modifies  the 
current  Statement  of  Policy  for  the 
Disposition  of  Residential  Units  Which 
Were  Previously  Subject  to  Rent  and 
Securities  Regulations,  dated  February 
22, 1991,  by  increasing  to  130  percent 
of  area  median  income  the  maximum 
income  of  households  governed  by 
paragraph  4B  of  this  policy. 

EFFECTIVE  DATE:  This  re\'ised  policy  is 
effective  February  4, 1994. 

FOR  FURTHER  INFORMATION  COMTACT: 
Barry  R.  Wides,  Deputy  Director, 
Affordable  Housing  Disposition 
Program,  (800)  842-2970,  extension 
67138.  (This  is  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 

1.  Purpose 

To  revise  the  policy  statement 
concerning  the  abrogation  of  leases  on 
units  in  properties  which  were  subject 
to  state  and  local  rent  or  securities 
regulations  prior  to  their  acquisition  by 
the  RTC  as  conservator  or  receiver  for  an 
insured  depository  institution. 


2.  Scope  and  Applicability 

This  statement  of  policy  of  the  RTC  is 
applicable  when  the  RTC  as  conservator 
or  receiver  of  an  insured  depository 
institution  acquires  cooperative  and/or 
condominium  residential  dwelling  units 
which  were  subject  to  state  or  local  rent 
or  securities  regulations  prior  to  their 
acquisition  by  the  RTC. 

3.  Background 

It  is  clearly  the  intention  of  the  RTC 
to  avoid  displacing  low-  and  moderate- 
income  tenants  from  such  units. 
However,  in  making  this  statement  of 
policy,  the  RTC  recognizes  the 
competing  interests  associated  with 
such  regulated  cooperative  and 
condominium  units.  On  the  one  hand, 
some  state  or  local  rent  and  securities 
regulations  have  provided  for  the 
regulation  of  rents  and  the  continuation 
of  certain  tenancies  at  speciHed  levels. 
On  the  other  hand,  the  RTC's  statutory 
duties  are  to  expeditiously  manage  and 
resolve  failed  insured  depository 
institutions,  to>maximize  returns  on 
their  assets  and  comply  with  the 
affordable  housing  provisions  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  (FIRREA). 
The  RTC,  and  ultimately  the  taxpayers, 
cannot  be  put  in  the  position  of 
continuing  to  underwrite  rental  of  such 
units  at  a  signiRcant  loss  to  the  RTC,  or 
be  compelled  to  sell  the  units  as  tenant- 
occupied  at  greatly  diminished  values 
due  to  the  possible  applicability  of  the 
rent  and  securities  regulations.  The  RTC 
has  balanced  the  statutory  mandates  of 
the  RTC  and  the  state  and  local  interests 
at  issue,  and  has  determined  that 
disaffirmance  or  repudiation  of  leases  of 
these  units  and  the  resulting  preemption 
of  state  and  local  rent  and  securities 
regulations,  is  required  in  certain 
circumstances.  The  RTC  has  also 
determined  that  expanding  the 
definition  of  low-  and  moderate-income 
from  one  hundred  and  fifteen  percent 
(115  percent)  of  the  median  income  in 
the  area  involved,  to  one  hundred  and 
thirty  percent  (130  percent)  of  the 
median  income  in  the  area  involved,  as 
determined  by  the  U.S.  Secretary  of 
Housing  and  Urban  Development  (HUD) 
with  adjustments  for  family  size,  will 
assist  the  RTC  in  meeting  its  statutory 
mandate  to  maximize  the  preservation 
of  the  availability  and  affordability  of 
residential  real  property  for  low-  and 
moderate-income  individuals  without 
significantly  adversely  affecting  the 
ability  of  the  RTC  to  satisfy  its 
numerous  other  statutory  duties. 
Accordingly,  the  RTC  hereby  revises  its 
Statement  of  Policy  for  the  Disposition 
of  Residential  Units  Which  Were 
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Previously  Subject  to  Rent  or  Securities 
Regulations  dated  February  22, 1991,  as 
stated  io  paragraph  4B  below.  All  other 
material  terms  of  the  February  22, 1991, 
Statement  of  Policy  remain  unchanged. 

4.  Policy  and  Guidelines 

A.  The  policy  of  the  RTC  will  be  to 
exercise  its  disaffirmance  or  repudiation 
powers  with  regard  to  cooperative  and/ 
or  condominium  residential  dwelling 
units  which  were  subject  to  state  or 
local  rent  or  securities  regulations  prior 
to  their  acquisition  by  the  RTC  as 
conservator  or  receiver  of  an  insured 
depository  institution  when  it 
determines  that:  (1)  The  insured 
depository  institution  is  a  party  to  the 
lease;  (2)  the  performance  of  which  the 
conservator  or  receiver  determines,  in 
its  discretion,  to  be  burdensome;  and  (3) 
the  disaffirmance  or  repudiation  of 
which  the  conservator  or  receiver 
determines,  in  its  discretion,  will 
promote  tlie  orderly  administration  of 
the  institution's  affairs,  the  RTC  will  not 
repudiate  the  leases. 

B.  Where  the  RTC  finds  that  units  are 
leased  by  low-  or  moderate-income 
tenants,  the  RTC  will  not  exercise  its 
disaffirmance  or  repudiation  powers 
with  respect  to  those  units.  For  this 
purpose,  a  low-  or  moderate-income 
tenant  is  defined  as  a  family  or 
individual  whose  income  does  not 
exceed  one  hundred  and  thirty  percent 
(130  percent)  of  the  median  income  in 
the  area  involved,  as  determined  by  the 
U.S.  Secretary  of  Housing  and  Urban 
Development  (HUD),  with  adjustments 
for  family  size. 

C  Where  the  RTC  determines  to 
disaffirm  or  repudiate  lea.ses  of  such 
units,  the  RTC  may,  in  its  discretion, 
offer  the  units  for  sale  to  the  existing 
tenants  or  negotiate  other  arrangements, 
on  terms  which  the  RTC  finds 
acceptable,  in  accordance  with  its 
mandate  to  maximize  recoveries  on  the 
assets  of  the  institutions  in  its  control. 
If  the  existing  tenants  declTne  or  fail  to 
purchase  the  units  or  to  enter  into  any 
other  agreement  acceptable  to  the  RTC, 
the  RTC  will  be  free  to  consummate  the 
disaffirmance  or  repudiation  and  to  take 
whatever  action  it  deems  appropriate  for 
the  disposition  of  the  units. 

By  order  of  the  Executive  Committee. 

Dated  at  Washington.  DC  this  31st  day  of 
January.  19&4. 

Resolution  Trust  Corporation. 
John  M.  Buckley,  |r., 
Secmtary. 
|FR  Doc  94-2475  Filed  2-3-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-33542;  File  No.  SR-CHX 
93-19] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Stock  Exchange,  Incorporated 
Proposing  to  Establish  Rules  for  an 
institutional  Trading  System,  Called 
the  Match  Marltet  Exchange  Facility 

January  28.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  6, 1993,  the  Chicago  Stoclc 
Exchange.  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  cj}mments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^anizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  establish  rules 
for  an  institutional  trading  system,  the 
Match  Market  Exchange  ("MMX") 
facility,  that  integrates  an  electronic 
order  match  system  with  a  facility  for 
brokering  trades. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puq>ose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  s{>ecified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B)  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Begulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  rules  for  the  MMX 
facility,  an  institutional  trading  system 
that  integrates  an  electronic  order  match 
system  with  a  facility  for  brokering 
trades.  The  MMX  facility  is  designed  to 
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combine  the  advantages  of  current 
institutional  order  systems  with  the 
advantages  of  exchange  trading. 

Although  the  MMX  will  be  operated 
by  the  Exchange,  ii  was  jointly 
developed  by  the  CHX  and  Global 
Trade.  Inc.  Users  of  the  MMX  will 
include  institutional  Customers, 
specialists.  MMX  market  makers  and 
brokers.  These  users  will  communicate 
with  the  MMX  facility  through  personal 
computers  and  modems.  The  KflvIX 
facility  will  eleclronically  match  users' 
orders  in  an  allocation  procedure 
described  more  fully  below.  If  an 
electronic  match  occurs,  the  trade  will 
be  priced  at  the  market  price  at  a 
random  time  within  a  pre-determined 
ten  minute  window  period  and  will  be 
executed  at  that  time.  If  a  match  does 
not  occur,  users  will  still  have  the 
opportunity  to  find  the  other  side  of 
their  trades  through  participating 
brokers. 

2.  Description  of  How  the  MMX  Facility 
Operates 

The  following  is  a  brief  overview  of 
the  MMX  facility,  followed  by  a  more 
detailed  description  about  certain 
aspects  of  the  system. 

MMX  will  permit  direct  order  entry 
by  both  CHX  members  and  customers  of 
those  members.  Prior  to  the  time  a  non- 
member  user  enters  orders  into  the 
system,  the  user  will  enter  into  an 
agreement  with  CHX  agreeing  to  be 
bound  by  the  Exciiange's  rules 
governing  MMX  and  will  submit  the 
names  of  the  Midwest  Clearing 
Corporation  members  through  which 
the  user  will  clear.  In  order  for  the  non- 
member  user  to  designate  a  clearing 
firm,  it  must  enter  into  a  give-up 
agreement  with  the  clearing  firm  and 
provide  a  copy  to  the  Exchange.  CHX 
member  users  will  clear  MMX 
transactions  through  their  existing 
clearing  arrangements. 

For  each  order,  the  user  will  enter  the 
foUowins  information: 

•  Stock  ticker  symbol; 

•  The  number  of  shares; 

•  Capacity  (buy,  sell  or  sell  short); 

•  The  limit  price  (optional); 

•  Linked  order  conaitions  (optional); 

•  Minimum  trade  size  (optional); 

•  Excluded  category  of  contra  parties 
(optional); 

•  Names  of  individual  excluded  users 
(optional); 

•  Liquidity  fee  or  credit  (optional): 

•  Near  match  range  and  near  match 
broker  (optional): 

•  Order  visibility;  and 

•  Clearing  firm. 

The  user  will  send  this  Information 
via  modem  to  the  MMX  during  the  Pre- 
Cross  Period.  During  this  time  users  can 
review,  edit  or  cancel  their  orders. 
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In  addition  to  orders  manuallv 
entered  by  users,  MMX  will  include 
guarantees  by  MMX  market  makers. 
These  market  makers  will  be  Exchange 
members  who  register  with  the 
Exchange  to  be  MMX  market  makers.  As 
such,  they  will  be  obligated  to  guarantee 
a  maximum  execution  size  to  all  users 
of  the  system.  It  is  currently  anticipated 
that  the  maximiim  size  of  the  guarantee 
will  be  ten  thousand  shares  per  issue  for 
a  certain  class  of  stocks,  five  thousand 
shares  per  issue  for  another  class  of 
stocks,  and  two  thousand  shares  per 
issue  for  a  third  class  of  stocks.  MMX 
market  maker  guarantees  will 
automatically  be  entered  at  the 
beginning  of  the  Pre-Cross  Period  and 
will  include  a  defauh  liquidity  fee  or 
credit  to  be  associated  with  a  specific 
MMX  guarantee.  (Liquidity  fees  and 
liquidity  credits  are  discussed  below.) 
MMX  market  makers  can  improve  this 
liquidity  fee  or  credit  and  increase  the 
size  of  their  guarantee  during  the  Pre- 
Qoss  Period. 

Users  other  than  MMX  market  makers 
will  have  the  option  of  having  their 
orders  displayed  to  other  users  of  MMX. 
If  a  non-market  maker  user  elects  to 
have  its  order  displayed,  the  order  will 
be  displayed  under  certain 
circumstances.  Users  will  be  charged 
lower  fees  for  using  the  MMX  Facility 
if  they  agree  to  have  their  orders 
displayed. 

Finally,  the  CHX's  CQS  quotation  will 
automatically  be  fed  into  the  MMX 
Facility  on  a  real-time  basis.  When  the 
consolidated  best  bid  and  offer  spread  of 
an  issue  is  1/8,  the  MMX  Facility  will 
look  at  the  CHX  quote  to  determine 
whether  there  are  orders  which  would 
be  executed  if  a  trade  took  place  at  the 
consolidated  best  bid  or  best  offer  (i.e., 
if  the  CHX  quote  equaled  the 
consolidated  quote).  If  so,  this  bid  and/ 
or  offer  will  be  entered  as  an  order  in 
MMX.  If  entered,  these  orders  will  have 
the  highest  priority  of  execution. 

All  matched  orders  will  be  executed 
at  a  random  time  within  a  pre- 
determined ten  minute  window  period 
at  the  market  price  at  such  time.  The 
market  price  will  be  calculated  based 
upon  the  spread  of  a  particular  issue.  In 
issues  where  the  spread  in  the 
consolidated  best  bid  and  offer  is  V*  or 
other  even  fraction  point  spread,  the 
cross  will  be  priced  at  the  middle  of  the 
spread.  In  issues  with  a  consolidated 
best  bid  and  offer  spread  of  Vn  or  other 
odd  fraction  (other  than  '^),  the  price 
will  be  at  the  ^^  closest  to  the  last  sale. 
In  issues  with  a  consolidated  best  bid 
and  offer  of  '/^,  if  there  are  more  shares 
offered  for  sale  in  the  MMX  Facility 
(excluding  the  MMX  market  maker 


guarantee),  then  the  */b  spread  issues 
will  cross  at  the  bid.  If,  however,  there 
are  more  bids  than  offers  in  the  MMX 
facility,  then  the  '/^  spread  issues  will  be 
crossed  at  the  offer  price.  In  the  event 
that  there  are  an  equal  number  of  shares 
on  both  sides  of  the  CHX  quotatioh,  the 
cross  will  execute  at  the  offer. 
Executions  in  MMX  will  be  limited  to 
those  equity  securities  that  are  either 
listed  or  admitted  to  unlisted  trading 
privileges  ("UTP")  on  the  CHX.  Users 
may,  however,  enter  orders  for 
securities  in  which  the  Exchange  does 
not  have  UTP;  if  a  match  is  found  in 
these  securities,  the  cross  will  not  be 
executed  in  MMX.  Instead,  these  orders 
will  be  delivered  to  a  broker-dealer  who 
is  eligible  to  execute  the  cross  in  the 
market  in  which  it  is  traded. 

Those  orders  that  have  been  executed 
in  the  cross  will  be  immediately 
transmitted  by  MMX  to  the  Exchange  for 
recordation  and  reporting  to  the 
Consolidated  Tape.  Trades  will  then  be 
cleared  by  the  designated  clearing  firm. 
After  receiving  an  execution  report 
(described  below),  institutions  will  then 
be  able  to  reallocate  trades  to  different 
clearing  brokers,  if  desired. 

Immediately  after  the  cross,  users  will 
be  notified  if  their  orders  have  been 
executed.  If  an  order  was  not  executed, 
the  user  may  receive  an  administrative 
message  (depending  on  the  "near 
match"  parameters  they  have  specified) 
asking  whether  the  user  wants  a  broker 
to  call  it  to  negotiate  a  trade  with 
another  user  that  has  entered  similar 
"near  match"  parameters. 

3.  Unique  Aspects  of  the  MMX  Facility 

The  most  fundamental  feature  of  the 
MMX  facility  is  the  use  of  liquidity  fees 
and  liquidity  credits  to  determine  the 
level  of  priority  for  order  matching. 
Rather  than  matching  orders  on  the 
basis  of  time  priority,  the  MMX  facility 
provides  incentives  to  those  users  that 
provide  liquidity  to  the  system.  The  size 
of  the  liquidity  fee  or  credit  determines 
the  level  of  priority  for  order  matching, 
with  those  users  that  are  willing  to  pay 
the  highest  liquidity  fee  having  the 
highest  execution  priority  (except  for 
orders  that  are  part  of  the  CHX  quote) 
and  those  users  desiring  to  be  paid  for 
providing  liquidity  (i.e.,  orders  with  a 
liquidity  credit)  having  the  lowest 
execution  priority.  Liquidity  fees  and 
credits  will  only  be  paid  when  an  order 
with  a  liquidity  fee  is  matched  with  an 
order  with  a  liquidity  credit.  When  that 
happens,  a  liquidity  fee  that  is  equal  to 
the  size  of  the  liquidity  credit  will  be 
paid.  In  all  other  cases,  no  liquidity  fees 
will  be  paid. 

In  order  to  provide  executions  that  are 
equitable,  immediately  prior  to  the 


match,  all  orders  for  a  security  are  first 
sorted  into  groups  and  then  each  group 
is  prioritized  for  execution.  Except  for 
orders  that  are  part  of  CHX's  quote, 
which  will  be  placed  in  one  group  and 
will  receive  the  highest  priority  for 
execution,  a  group  will  consist  of  either 
all  buy  orders  or  all  sell  orders  in  a 
security  that  have  the  same  liquidity  fee 
or  credit.  Groups  will  be  prioritized  by 
liquidity  fee  or  credit  (as  stated  earlier). 

Groups  will  only  be  matched  if  the 
liquidity  credit  required  by  orders  in 
one  group  is  less  than  or  equal  to  the 
liquidity  fee  offered  by  orders  in  the 
other  group.  Groups  will  be  matched 
starting  with  the  group  of  buy  orders 
with  the  highest  priority.  This  group 
will  be  matched  with  the  group  of  sell 
orders  with  the  highest  priority. 

If  the  aggregate  size  oi  all  orders  in 
both  groups  is  the  same,  all  orders  in 
both  groups  will  be  matched.  If  the 
aggregate  size  of  all  orders  in  both 
groups  is  not  the  same,  orders  in  the 
group  with  the  smaller  aggregate  size 
will  be  allocated  among  orders  in  the 
group  with  the  larger  size  on  a  pro-rata 
basis.  If  this  results  in  any  order 
receiving  an  odd  lot  or  a  mixed  lot  (e.g.. 
265  shares),  the  amount  of  shares  that 
order  receives  shall  be  rounded  down  to 
the  nearest  round  lot  (e.g.,  200  shares). 
All  the  odd  lots  for  a  particular  Group 
(e.g.,  the  65  shares)  shall  be  aggregated 
and  then  allocated  to  the  largest  order 
in  the  Group.  If,  after  matching  orders 
in  a  buy  group  with  orders  in  a  sell 
group,  unmatched  orders  remain  in  the 
group  of  buy  orders,  MMX  will  continue 
the  process  of  matching  this  group  with 
successively  lower  priority  groups  of 
sell  orders  until  all  of  the  orders  in  the 
group  of  buy  orders  are  either  matched 
or  are  unable  to  be  matched. 

After  completion  of  the  match 
described  above,  MMX  will  continue 
the  process  of  matching  groups  and 
orders  within  those  groups  in 
accordance  with  the  rules  described 
above  starting  with  successively  lower 
priority  buy  order  groups  until  no  more 
matches  can  be  made. 

Once  all  of  the  matches  are  made, 
MMX  will  determine  whether  any 
matched  orders  are  conditional  orders 
and  if  so,  whether  their  conditions  are 
fully  satisfied.  In  the  event  that  certain 
conditions  are  not  fully  satisfied,  MMX 
will  remove  that  order  (and  any  other 
orders  whose  conditions  are  not  fully 
satisfied).  MMX  will  then  erase  the 
match  for  all  orders  in  that  security  and 
will  restart  the  matching  process 
excluding  all  conditional  orders  whose 
conditions  were  not  fully  satisfied  in  the 
last  matching  process. 

This  matching  process  and  liquidity 
fee/credit  payment  scheme  results  in  the 
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liquidity  fee  being  paid  only  wben 
necessary,  providing  meaningful 
advantages  to  those  willing  to  pay. 

a.  Example  Ul: 

Buy  group  1:  Order  1— BUY  2000  XYZ 

+  will  pay  Ic/shr  liquidity  fee 
Buy  group  2:  Order  1— BUY  2000  XYZ 
Sell  group  1:  Order  1— SELL  2000  XYZ 

Because  the  order  in  Buy  group  1  is 
willing  to  pay  a  liquidity  fee.  this  order 
will  have  the  highest  priority  and  will 
match  with  the  order  in  Sell  group  1.  It 
will  not  be  necessary  for  the  order  in 
Buy  group  1  to  pay  a  liquidity  fee  in  this 
case. 

b.  Example  #2: 

Buy  group  1:  Order  1— BUY  2000  XYZ 

+  will  pay  Ic/shr  liquidity  fee 
Buy  group  2:  Order  1— BUY  2000  XYZ 
Sell  group  1:  Order  1— SELL  1000  XYZ 
Sell  group  2:  Order  1— SELL  2000  XYZ 

+  wants  a  Ic/shr  liquidity  credit 
Sell  group  2:  Order  2— SELL  2000  XYZ 
+  wants  a  Ic/shr  liquidity  credit 
Because  the  order  in  Buy  group  1  is 
willing  to  pay  a  liquidity  fee,  this  order 
will  match  first  with  the  order  in  Sell 
group  1  (1000  shares),  then  with  the 
orders  in  Sell  group  2  (each  of  whom 
will  receive  500).  The  order  in  Buy 
group  1  will  pay  no  liquidity  fee  for  the 
order  in  Sell  group  1,  but  will  pay  Ic/ 
share  for  the  orders  in  Sell  group  2. 
Thus,  the  user  will  only  pay  an  average 
liquidity  fee  of  Vzc/share.  Note:  The 
order  in  Buy  group  2  would  not 
participate  in  the  match  as  the  only 
shares  remaining  to  be  matched  require 
that  a  liquidity  fee  be  paid. 

Orders  willing  to  pay  a  liquidity  fee 
will  experience  higher  match  rates  than 
the  other  order  types,  with  only  an 
occasional  payment  of  the  liquidity  fee. 
As  in  the  above  examples,  because  of 
the  higher  priority,  a  willingness  to  pay 
a  higher  liquidity  fee  will  often  result  in 
a  /oiver  average  liquidity  fee  paid  or 
even  no  liquidity  fee  paid.  Again, 
because  of  the  priority  rules,  this  system 
minimizes  the  liquidity  fee  rather  than 
maximizing  the  shares  matched.  The 
CHX  believes  that  this  encourages  users 
to  enter  liquidity  fees  and  credits 
without  fear  of  being  disadvantaged  by 
the  system.  These  liquidity  charges  are 
exchange  fees  and  credits  and  will  be 
paid  to  the  exchange  for  disbursal  to 
those  entitled  to  receive  them. 

4.  Other  Issues 

As  discussed  above,  while  entering 
stocks  into  his  computer,  a  user  can 
include  a  limit  price.  This  feature 
allows  a  user  to  specify  a  maximum  buy 
price  or  minimum  sell  price  to  protect 
the  user  against  large  swings  in  the  price 
of  a  stock  that  may  occur  between  the 
time  he  enters  the  trade  into  his 


computer  and  the  cross.  If  a  limit  price 
is  entered,  the  order  will  not  participate 
in  the  match  if  the  stock  is  above  (or 
below)  the  limit  price  at  the  time  of  the 
cross,  depending  on  whether  the  order 
is  a  buy  order  (or  sell  order).  Of  course, 
if  the  stock  is  wrlthin  the  limit  range,  the 
execution  price  will  be  the  same  as  for 
all  other  stocks  in  the  cross. 

In  addition,  as  discussed  above,  users 
can  enter  linked  orders.  These  are 
orders  that  are  combined  with  other 
orders.  For  example,  a  user  may  only 
want  to  sell  stock  A  if  he  can  buy  stock 
B.  A  user  would  then  link  his  sell  order 
of  stock  A  to  his  buy  order  of  stock  B. 
Then,  when  the  match  occurs,  the  user's 
order  to  sell  stock  A  will  only  be 
executed  if  the  user's  order  to  buy  stock 
B  is  also  executed.  Otherwise,  both 
orders  will  remain  unmatched. 

The  MMX  facility,  by  allowing  linked 
orders  and  allowing  orders  that  s{)ecify 
a  limit  price,  allows  money  managers 
greater  cash  management  capabilities. 
The  CHX  believes  that  this  in  turn  will 
cause  the  effective  match  rate  of  the 
MMX  facility  to  be  greater  than  other 
crossing  systems. 

It  should  also  be  noted  that  a  user  can 
only  prohibit  a  match  with  another 
particular  user  because  of  a  concern  that 
an  ERISA  violation  might  occur  if  a 
match  took  place. 

5.  Fees 

The  Exchange  will  only  charge  a  fee 
to  users  of  the  MMX  Facility  if  their 
order  is  executed  (or  matched,  in  the 
case  of  securities  that  are  not  listed  on 
the  Exchange  or  have  UTP).  The 
Exchange  fee  will  be  as  follows:  Orders 
entered  by  MMX  market  makers  and 
orders  that  are  part  of  CHX's  quote  will 
not  be  charged  a  transaction  fee;  users 
who  enter  orders  that  the  user  is  willing 
to  display  will  be  charged  $.005  per 
share;  and  all  other  users  will  pay  $.02 
per  share.  There  will  be  no  fee  to  enter 
or  cancel  orders  in  the  system.  The 
Exchange  fee  does  not  cover  liquidity 
fees  and  credits.  The  MMX  market 
makers  will  be  paid  Vnth  of  a  cent  per 
share  when  they  do  not  participate  in  a 
cross  in  their  issue  so  long  as  the 
liquidity  parameter  enter  by  the  MMX 
market  maker  is  within  a  pre- 
determined range.  This  Vh  of  a  cent  per 
share  fee  will  be  paid  by  the  Exchange 
out  of  the  Vz  of  a  cent  (or  2  cent)  user 
fee  that  CHX  will  receive  from  users  of 
the  MMX  facility.  This  will  provide  the 
MMX  Market  Maker  with  an  incentive 
to  providing  a  guarantee.  In  the  event 
there  is  more  than  one  MMX  market 
maker  in  an  issue,  the  Vh  of  a  cent  per 
share  fee  will  be  paid  to  the  MMX 
market  maker  that  enters  the  highest 
liquidity  fee  or  lowest  liquidity  credit. 


If  more  than  one  MMX  market  maker 
enters  the  same  fee  or  credit,  such  fee 
vfiW  be  pro-rated.  An  additional 
Exchange  fee  will  be  imposed  on  all 
users  equal  to  the  liquidity  fee  to  be 
paid  with  respect  to  a  particular  order, 
and  an  Exchaiige  credit  will  occur  that 
is  equal  to  the  liquidity  credit  to  be 
received.  The  clearing  broker  will 
collect  all  fees  from  institutions  and 
submit  the  appropriate  amounts  to 
Midwest  Clearing  Corporation  ("MCC"). 
MCC,  in  turn,  will  pay  the  appropriate 
amounts  to  clearing  brokers  for 
forwarding  to  institutions. 

6.  Surveillance 

To  protect  against  any  potentially 
manipulative  activity,  the  Exchange  will 
monitor  quote  changes  prior  to  the 
match  and  shortly  thereafter  to  identify 
unusual  trading  activity. 

7.  "Near  Match  Orders"  and  Floor 
Broker  Participation 

Because  of  the  possibility  that  the 
match  rate  will  be  below  100%.  the 
MMX  facility  will  allow  users  to  send 
orders  that  are  not  crossed  in  the  match 
to  a  broker  in  the  event  of  a  "near 
match."  A  near  match  is  the  presence  of 
a  buyer  and  seller  in  the  MMX  facility 
who  did  not  match  merely  because  the 
liquidity  fees  and  credits  that  they 
required,  differed.  For  example,  a  seller 
may  be  willing  to  sell  and  pay  a  6  cent 
per  share  liquidity  fee,  but  the  buyer 
wants  to  be  paid  7  cents  per  share  for 
providing  liquidity.  If  a  near  match 
occurs  users  will  get  administrative 
messages  stating  that  a  near  match 
occurred.  Each  user  would  then  have 
the  option  of  indicating  that  it  would 
like  a  pre-determined  broker  to  call  to 
negotiate  that  order.  If  both  parties  to 
the  near  match  wish  to  negotiate,  then 
the  broker  (or  brokers)  will  receive  a 
negotiate  message.  Because  the  broker  or 
brokers  do  not  learn  anything  about  the 
order  unless  both  parties  to  the  near 
match  have  given  their  approval,  the 
users  of  the  MMX  facility  retain 
complete  control  during  this  process. 

Similar  to  the  "near  match'  function 
described  above,  floor  brokers  can  enter 
a  message  that,  after  the  match,  will  tell 
the  users  entering  orders  in  a  particular 
stock  of  an  indication  of  interest  in  that 
stock  (even  when  there  is  not  an  actual 
order).  The  user  would  then  be  free  to 
contact  the  floor  broker  to  negotiate  a 
trade.  The  MMX  facility  will  give  users 
the  ability  to  screen  out  indications  if 
they  become  dissatisfied  with  the 
quality  of  the  information. 

8.  Execution  Reports 

Execution  reports  will  be  sent  after 
any  execution  occurs.  For  customers 
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using  DTC's  ID  system,  information  will 
be  forvrarded  to  the  clearing  broker  who 
will  then  submit  the  information  to  the 
ID  system. 

9.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest, 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  conmients  were  received. 

III.  Date  of  Effiectiveness  of  the 
Pro)>osed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  siich  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regiilatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  htim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 


submissions  should  refer  to  File  No. 
SR-CHX-93-19  and  should  be 
submitted  by  February  25,  1994. 

For  the  Commissioo  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz. 

Secretary. 

|FR  Doc  94-2579  Filed  2-3-94:  8:45  am] 
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[Re«eas«  No.  34-33541;  File  Na  SR-NASO- 
9^-74] 

Sel^Regulatory  Organizations;  Notice 
of  Proposed  Rule  Ctiange  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the  Use  of 
Geographic  Indicators  Appended  to 
Market  Maker  Identifiers  Disseminated 
Over  ttie  NASD's  OTC  Bulletin  Board 
Service 

January  28. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  10, 1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  hems  I,  n,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  require 
market  makers  participating  in  the 
NASD's  OTC  BulleUn  Board  Service* 
("OTCBB ')  to  append  a  fiflh-character, 
geographic  indicator  to  their  market 
maker  identifier  ("MMID")  on  the 
OTCBB  screen  when  the  firm's  trading 
desk  for  a  partictilar  security  quoted  on 
the  OTCBB  is  located  away  from  the 
firm's  primary  trading  office.i  The 
following  is  new  language  to  be  added 
to  the  recently  codified  OTCBB  rules. 
Language  to  be  added  is  italicized. 

OTC  Bulletin  BoanH  Service  Rules 

Section  4 

(c)  In  cases  where  a  market  maker  has 
more  than  one  trading  location,  a  fifth- 


1 0n  lantury  S,  1994,  the  Coounission  approved 
an  NASO  propoMJ  lo  codify  the  existing 
requirements  respecting  access  to  and  the  use  of  the 
OTCBB.  See  Securtties  Exchan^  Act  Release  No. 
33433  (lanuary  S.  1994).  59  FH  1772  Qanuanr  12. 
1994)  (Fiia  Na  SR-NASO-93-M).  Accordingly,  the 
propoeed  0TC3B  rule  Unguage  contained  in  thii 
filing  would  amend  (hat  recent  codirication. 


character,  geographic  indicator  shall  be 
appended  to  the  market  maker's 
identifier  for  that  security  to  identify  the 
branch  location  where  the  security  is 
traded.  The  fifth-character  branch 
indicators  are  established  by  the 
Association  and  published  from  time  to 
time  in  the  Nasdaq/COS  symbol 
directory. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purjxjse 

The  NASD  is  proposing  to  amend 
section  4  of  its  OTCBB  rules  to  require 
market  makers  participating  in  the 
OTCBB  to  append  a  fifth-character, 
geographic  indicator  to  their  MMIDs 
when  the  firm's  trading  desk  for  a 
security  quoted  on  the  OTCBB  is  located 
away  from  the  firm's  primary  trading 
office.  The  NASD  believes  that  the  use 
of  fifth-character,  geographic  indicators 
is  necessary  to  avoid  confusion  and 
delay  by  market  participants  in 
contacting  market  makers  in  securities 
quoted  on  the  OTCBB.  Specifically,  the 
NASD  believes  that  the  use  of 
geographic  indicators  will  ensure  that 
traders  will  direct  their  calls  to  the 
appropriate  location  where  the  market 
maker  for  the  stock  is  located  and  avoid 
instances  where  multiple  phone  calls 
are  needed  to  access  a  market  maker's 
quote. 

In  addition,  the  NASD  believes 
mandatory  use  of  the  fifth-character, 
geographic  indicator  is  necessary  in 
light  of  developments  associated  with 
the  NASD's  Nasdaq  Workstation  II  sm 
service.  Specifically,  with  Nasdaq 
Workstation  n.  market  makers' 
telephone  numbers  will  not  be 
displayed  on  the  OTCBB  screen,  but 
may  be  recalled  separately.  Accordingly, 
once  Nasdaq  Workstation  D  is  in 
operation,  imless  fifth-character, 
geographic  indicators  are  used,  there 
may  be  confUsion  among  market 


participants  concerning  the  trading 
location  of  securities  quoted  on  the 
OTCBB.  The  NASD  also  notes  that  the 
use  of  fifth-character,  geographic 
indicators  already  has  been  mandated 
for  market  makers  in  securities  traded 
on  The  Nasdaq  Stock  Markef^.z 

2.  Statutory  Basis 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15ACb)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  h^udulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  NASD  believes  the  use 
of  fifth-character,  geographic  indicators 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
facilitation  of  transactions  in  securities 
because  it  will  eliminate  unnecessary 
confusion  and  delay  in  trading  of 
securities  and  foster  cooperation 
between  members  and  market  makers 
effecting  trades  in  securities  quoted  on 
the  OTCBB. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 
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A.  By  order  approve  such  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
from  the  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3 

lonatfaan  G.  Katz, 

Secretary. 

[FR  Doc.  94-2578  Filed  2-3-94;  8:45  am] 

BILLmO  CODE  eOIO-01-M 


Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Application  for  Unlisted 
Trading  Privileges  in  an  Over-the- 
Counter  issue  and  to  Wittidraw 
Unlisted  Privileges  In  an  Over-ttie- 
Counter  Issue 

January  27, 1994. 

On  January  18, 1994,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"), 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
Section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
security,  i.3..  a  security  not  registered 
under  Section  12(B)  of  the  Act. 


File  No. 

Symbol 

Issuer 

7-11957 

MCAWA 

McCaw  Cellular 
Communtcations, 
Inc.,  Class  A.  $.01 
par  value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(f)(4)  of  the 
Act  for  the  following  issue: 


FUeNo. 

Symbol 

Issuer 

7-1 1958 

CSFN 

Corestates  Financial 
CorporatKMi,  Com- 
mon Stock.  $1.00 
par  value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  February  17, 1994, 
written  comments,  data  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  Section 
12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Qsmmission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kats, 

Secretory. 

IFR  Doc.  94-2580  Filed  2-3-94;  8:45  ami 

BIUJNG  CODE  WIO-OI-M 


2  See  Securities  Exchange  Act  Release  No.  31933 
(February  26.  1993),  58  FR  12608  (March  5.  1993) 
(Kile  No.  SR-NASI>-92-55). 


'  17  CFR  200.30-3(a)(12)  (1989). 
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pnv«stiiMnt  Company  Act  Release  No. 
20036;  File  No.  01 1-66581 

ABT  Money  Market  Series,  Inc.; 
Application  for  Deregistration 

January  27, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Art"). 

APPUCANT:  ABT  Money  Market  Series, 
Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  October  27,  1993. 
and  amended  on  December  13. 1993, 
and  January  24, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicant,  340  Royal  Palm  Way,  Palm 
Beach,  Florida  33480. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
504-2920.  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
SEC  records  indicate  that  applicant  filed 
a  notification  of  registration  under 
section  8(a)  of  the  Art  of  September  12, 
1988.  On  October  14. 1988.  applicant 
filed  a  registration  statement  under  the 
Securities  Act  of  1933  and  section  8(b) 


of  the  Art.  The  registration  statement 
was  declared  effertive  on  January  9. 
1989.  and  applicant's  initial  public 
offering  commenced  on  January  24, 
1989. 

2.  At  a  meeting  held  on  February  5, 
1993,  applicant's  board  of  dirertors 
resolved  to  liquidate  applicant.  An 
information  statement  outlining  the 
plan  of  liquidation  was  filed  with  the 
SEC  prior  to  the  meeting,  and  was 
disiributed  to  shareholders  immediately 
following  the  meeting.  The  information 
statement  represented  that  continued 
operation  of  applicant  at  its  size  was  not 
economically  feasible  for  applicant's 
shareholders  or  Palm  Beach  Capital 
Management,  Ltd.,  applicant's 
investment  adviser. 

3.  The  plan  of  liquidation  was 
approved  by  appUcant's  shareholders  at 
a  special  meeting  of  shareholders  on 
February  26.  1993.  As  of  that  date,  there 
were  290,955.34  shares  of  applicant's 
common  stock  outstanding,  and  a  net 
asset  value  per  share  of  $1.(X). 

4.  Applicant  was  Hquidaled  on  March 
1. 1993.  the  next  business  day 
immediately  following  the  meeting  of 
applicant's  shareholders.  The  final 
distribution  to  shareholders  was  based 
on  the  net  asset  per  share  on  the  date 

of  liquidation.  All  expenses  associated 
with  the  liquidation  were  assumed  by 
applicant's  adviser. 

5.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 

.  engaged  in,  nor  will  it  partake  in. 
artivities  other  than  those  associated 
with  the  winding  up  of  its  affairs. 

6.  Applicant  will  file  a  certificate  of 
dissolution  with  the  State  of  Maryland, 
as  the  intent  is  to  dissolve  the 
corporation. 

For  tiie  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  94-2493  Filed  2-3-94.  845  ami 
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The  Griffin  Funds,  Inc.,  et  aL;  Notice  of 
Application 

January  27, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Art"). 

APPLICANTS:  The  Griffin  Funds.  Inc. 
("Griffin"),  Griffin  Financial  Investment 


Advisers  (the  "Adviser"),  Griffin 
Financial  Services  (the  "Distributor"), 
on  behalf  of  Griffin  and  all  other  open- 
end  management  investment  companies 
for  which  the  Adviser  acts  in  the  future 
as  investment  adviser  or  the  Distributor 
acts  in  the  future  as  principal 
underwriter  (coUertively  with  Griffin, 
the  "Funds"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sertions  2(a)(32),  2(a)(35), 
18(f),  lB(g).  18(i).  22(c).  and  22(d).  and 
rule  22c-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  issue  an  unlimited  number  of 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities, 
assess  a  contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of 
shares,  and  waive  the  CDSC  in  certain 
instances. 

FIUNG  DATE;  The  application  was  filed 
on  Ortober  22, 1993,  and  amended  on 
January  21,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 

Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22.  1994  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  10100  Pioneer  Blvd.,  suite 
1000,  Santa  Fe  Springs,  California 
90670-3736. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
(202)  272-5287,  or  C  David  Messman. 
Branch  Chief.  (202)  272-3018  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Griffin  is  a  Maryland  corporation 
registered  under  the  Art  as  an  open-end 
management  investment  company. 
Griffin  is  a  series  company  presently 
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consisting  of  seven  separate  investment 
portfolios  (the  "Portfolios"),  each  of 
which  has  separate  investment 
objectives  and  policies.  The  Portfolios 
are  sold  primarily,  but  not  exclusively, 
through  offices  of  the  Distributor, 
including  locations  in  o!^ces  of  Home 
Savings  of  America,  FSB,  a  federally 
chartered  savings  association,  which  is 
affiliated  with  the  Adviser  and  the 
Distributor. 

2.  The  Adviser,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  to  the  Portfolios. 

3.  The  Distributor,  a  broic  r-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934.  serves  as  the 
sponsor  and  distributor  of  the  Portfolios. 
The  Distributor  has  entered  into  a 
distribution  agreement  with  Griffin, 
pursuant  to  which  it  has  responsibility 
for  distributing  shares  of  the  Portfolios. 
The-Portfolios  also  have  adopted 
distribution  plans  pursuant  to  rule  12b- 
1  under  the  Act. 

4.  Applicants  propose  to  establish  a 
multiple  distribution  system  (the 
"Multi-Qass  System").  Under  the  Multi- 
Qass  System,  some  or  all  of  the  Funds 
intend  to  offer  three  classes  of  shares:  (a) 
a  class  offered  in  connection  with  a  plan 
adopted  pursuant  to  rule  12b-l  under 
the  Act  (the  "12b-l  Qa-ss").  (b)  a  class 
offered  in  connection  with  a  non-rule 
12b-l  services  plan  (the  "Non-12b-l 
Qass").  and  (c)  a  trust  class  (the  "Trust 
Class").  In  addition,  the  Funds  may 
create  additional  12b-l  Class,  Non-12b- 
1  Class,  and  Trust  Class  shares  that 
differ  according  to  the  characteristics 
described  below. 

5.  The  12b-l  Class  shares  will  be 
offered  pursuant  to  a  plan  of 
distribution  (the  "12b-l  Plan'T 
approved  by  the  directors  of  a  Fund  in 
accordance  with  rule  12b-l  under  the 
Act.  Shares  of  the  12b-l  Qass  will  be 
sold  to  investors  purchasing  directJy 
from  a  Fund's  distributor,  or  to  clients 
of  certain  financial  institutions  that 
have  entered  into  agreements  with  the 
Fund  or  the  Fund's  distributor  to 
provide  necessary  distribution  and 
administrative  services  with  respect  to 
the  12b-l  Class.  Distribution  activities 
financed  in  accordance  with  a  12b-l 
Plan  may  include  advertising  and 
marketing  expenses,  printing  costs  for 
new  prospectuses  and  sales  bterature, 
and  {>ayments  to  broker/dealers  and 
others  for  distribution  assistance. 

6.  The  Non-12b-l  Class  will  be 
offered  pursuant  to  a  non-rule  12b-l 
servicir^  plan  (the  "Services  Plan,"  and 
together  with  the  12b-l  Plans,  the 
"Plans")  approved  by  the  board  of 
directors  of  a  Fund  under  which  a  Fund 
will  enter  into  servicing  agreements 


with  qualified  financial  institutions 
("Organizations")  to  provide  necessary 
administrative  support  services  to 
customers  of  Organizations  who  are  the 
beneficial  owners  of  Non-12b-l  Class 
shares.  Services  provided  pursuant  to  a 
Services  Plan  may  include 
subaccounting:  establishing  and 
maintaining  accounts  andrecords; 
aggregating  and  processing  purchase 
and  redemption  orders;  investing 
customers'  assets  in  shares  of  the  Non- 
12b-l  Class;  providing  periodic 
statements;  arranging  for  bank  wires; 
processing  dividend  payments; 
answering  routine  inquiries;  assisting 
customers  in  changing  divided  options, 
account  designations,  and  addresses; 
forwarding  shareholder 
communications;  and  other  similar 
services. 

7.  The  Trust  Class  will  be  sold 
primarily  to  financial  institutions  in 
their  capacity  as  fiduciaries  for  certain 
accounts,  such  as  living  trusts, 
irrevocable  trusts,  foundations, 
endowments,  retirement  plans,  and 
agency  or  custodial  accounts.  The 
financial  institutions  provide  services 
for  the  beneficial  owners  of  Trust  Gass 
shares,  such  as  determining  the 
appropriateness  of  investments,  working 
with  attorneys  or  accountants  under  the 
terms  of  a  fiduciary  relationship, 
providing  tax  information,  preparing 
and  sending  account  statements, 
responding  to  inquiries,  forwarding 
shareholder  communications,  and 
establishing  and  maintaining  account 
records.  Trust  Class  shares  will  not  be 
subject  to  12b-l  Plans  or  Services  Plans. 

8.  The  services  provided  under  the 
Plans  will  not  duplicate  the  services 
pro\'ided  to  the  Funds  by  the  Adviser  or 
the  Distributor.  Applicants  will  comply 
with  the  recent  amendments  to  Article 
m.  Section  26.  of  tlie  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers.  Inc.  (the  "NASD") 
regarding  asset-based  sales  charges  and 
service  fees.  See  Securities  Exchange 
Act  Release  No.  30897  (July  7,  1992). 

9.  The  Funds  may  in  the  future  create 
one  or  more  classes  of  shares  that  would 
bear  higher  ongoing  distribution  charges 
and/or  services  fees  ("Class  B  shares") 
and  that  would  automatically  convert 
into  shares  of  another  class  that  bears 
lower  ongoing  distribution  charges  and/ 
or  services  fees  ("Class  A  shares")  up  to 
six  year  after  the  purchase  of  Class  B 
shares. 

Shares  purchased  though  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  also  would  be  Class  B  shares.  For 
purposes  of  conversion  to  Class  A 
shares,  Gass  B  shares  purchased 
through  rmnvestment  of  dividends  and 


other  distributions  will  be  considered  to 
be  held  in  a  separate  sub-account.  Each 
time  any  class  B  shares  not  purchased 
through  reinvestment  of  dividends  or 
other  distributions  convert  to  Class  A 
shares,  a  pro  rata  portion  of  the  Gass  B 
shares  held  in  the  sub-account  will 
convert  into  Gass  A  shares.  The  pro 
rata  proticm  will  be  equal  to  the 
percentage  of  the  shareholder's  Gass  B 
shares  not  purchased  through 
reinvestment  of  dividends  or  other 
distributions  that  are  converting  into 
Gass  A  shares  relative  to  the 
.shareholder's  total  Gass  B  shares  not 
purchased  through  reinvestment  of 
dividends  or  other  distributions. 

10.  The  conversion  of  Class  B  shares 
into  Gass  A  shares  would  be  subject  to 
the  availability  of  an  opinion  of  counsel 
or  Internal  Revenue  Service  private 
letter  ruling  to  the  effect  that  the 
conversion  of  Class  B  shares  does  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  The  conversion  may  be 
sus{>ended  if  such  a  ruling  or  opinion  is 
not  available.  In  that  event,  no  further 
conversions  would  occur  and  Class  B 
shares  might  be  subject  to  a  higher  level 
of  ongoing  distribution  charges  and/ or 
service  fees  for  an  indefinite  period. 

11.  Shareholders  generally  will  be 
limited  to  exchanging  shares  only  for 
shares  of  the  same  or  a  similar  class  of 
shares  of  another  portfolio  within  the 
same  group  of  investment  companies,  as 
such  term  is  defined  in  rule  lla-3 
under  the  Act.  The  exchange  policies  of 
the  Funds  would,  in  all  events,  comply 
with  rule  lla-S. 

12.  In  addition  to  ex]tenses  incurred 
under  a  12b-l  Plan  or  Services  Plan, 
each  class  of  shares  will  bear  certain 
expenses  specifically  attributable  to  the 
particular  class  as  set  forth  in  Condition 
1  below  ("Gass  Expenses").  The 
determination  of  which  Class  Expenses 
will  be  allocated  to  a  particular  class 
and  any  subsequent  changes  thereto  will 
be  determined  by  a  Fund's  directors  in 
the  manner  described  in  Condition  3 
below. 

13.  Each  portfolio  of  a  Fund  will  be 
charged  with  the  direct  liabilities  of  that 
portfolio  and  with  a  portion  of  the 
general  liabilities  of  the  Fund  in  the 
same  proportion  that  the  assets  of  the 
portfolio  bear  to  the  assets  of  the  Fund. 
In  addition,  all  outstanding  shares 
representing  interests  in  the  same 
portfolio  will  bear  the  portfolio 
expenses,  which  would  first  be 
allocated  pro  rata  to  each  class  on  the 
basis  of  the  relative  net  a.sset  value  of 
the  respective  class,  and  then  further 
allocated  on  a  per  share  basis  within  the 
class,  except  that  each  class  will  bear 
the  Class  &cpenses  applicable  to  such 
class. 
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14.  Applicants  also  propose  that  the 
Funds  be  permitted  to  inip>ose  a  CDSC 
on  redemptions  of  one  or  more  classes 
of  shares  that  are  not  subject  to  a  front- 
end  sales  load  and  waive  the  CDSC  in 
certain  instances.  The  amount  of  the 
CDSC  and  the  timing  of  its  imposition 
may  vary.  Applicants  also  propose  to 
impose  a  CDSC  of  up  to  1%  on 
redemptions  that  occur  within  a  year  of 
the  purchase  date  of  certain  classes  of 
shares  that  are  subject  to  a  front-end 
sales  load  in  cases  where  the  front-end 
sales  load  has  been  waived  because  the 
initial  purchases  of  such  shares  totals 
$1,000,000  or  more. 

15.  No  CDSC  will  be  imposed  with 
respect  to  redemptions  attributable  to 
increases  in  the  value  of  an  account 
above  the  net  cost  of  the  investment  due 
to  increases  in  the  net  asset  value  per 
share.  No  CDSC  will  be  imposed  on 
shares  acquired  through  reinvestment  of 
income  dividends  or  capital  gain 
distributions,  or  shares  purchased  a 
specified  period  of  time  prior  to  the 
j^demptions.  In  determining  whether  a 
CDSC  is  payable,  it  will  be  assumed  that 
shares,  or  amounts  representing  shares, 
that  are  not  subject  to  a  CDSC  are 
redeemed  first  and  that  other  shares  or 
amounts  are  then  redeemed  in  the  order 
purchased.  No  CDSD  will  be  imposed 
on  any  shares  purchased  prior  to  the 
effective  date  of  the  order. 

16.  Applicants  intend  to  waive  the 
CDSC  on  redemptions  of  shares  in  one 
or  more  of  the  following  categories:  (a) 
Following  the  death  or  disability  (as 
defined  in  the  Internal  Revenue  Code  of 
1986,  as  amended)  of  a  shareholder,  (b) 
representing  a  minimum  required 
distribution  from  an  IRA  or  other 
retirement  plan  to  a  shareholder  who 
has  reached  age  70Vz:  (c)  incurred  by 
current  employees  of  the  investment 
adviser  to  the  Funds,  or  by  current  or 
former  directors  of  the  Funds:  or  (d) 
resulting  from  a  Funds  right  to 
liquidate  a  shareholder's  account  if  the 
aggregate  net  asset  value  of  shares  held 
in  the  account  is  less  than  the  effective 
minimum  account  size.  Applicants  may 
waive  the  CDSC  in  the  case  of  some,  but 
not  all,  of  these  categories,  provided  that 
the  selected  waiver  categories  will  be 
provided  on  a  Fund-wide  basis. 
Applicants'  prospectuses  will  list  all 
available  waiver  categories. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
Multi-Class  System  might  be  deemed  to 
result  in  a  "senior  security"  within  the 
meaning  of  section  18(g)  of  the  Act,  and 
thus  be  prohibited  by  section  18(f)(1). 
and  violate  the  equal  voting  provisions 
of  section  18(i)  of  the  Act. 


2.  Section  18  is  intended  to  prevent 
investment  companies  from  issuing 
excessive  amounts  of  senior  securities 
and  thereby  increasing  unduly  the 
speculative  character  of  their  junior 
securities,  or  from  operating  without 
adequate  assets  or  reserves.  The 
proposed  Multi-Class  System  does  not 
involve  borrowings  and  does  not  affect 
the  Funds'  existing  assets  or  reserves. 
Nor  will  the  Multi-Class  System 
increase  the  speculative  character  of  the 
shares  of  a  Fund,  since  all  shares  will 
participate  pro  rata  in  all  of  a  Fund's 
income  and  expenses  (with  the 
exception  of  Class  Expenses). 

3.  Applicants  assert  that  the  Multi- 
Class  system  will  preserve  mutuality  of 
risk  with  respect  to  all  shares  of  a  Fund. 
Further,  since  all  shares  will  be 
redeemable  at  all  times,  no  class  of 
shares  will  have  any  preference  or 
priority  over  any  other  class  in  a  Fund 
in  the  usual  sense  (that  is,  no  class  will 
have  distribution  or  liquidation 
preferences  with  respect  to  particular 
assets  and  no  class  will  be  protected  by 
any  reserve  or  other  account),  and  the 
similarities  (and,  with  respect  to  Class 
Expenses  and  associated  voting  rights, 
dissimilarities)  of  the  shares  will  be 
fully  disclosed  in  the  prospeciuses  for 
each  class  of  a  Fund,  investors  will  not 
be  given  misleading  impressions  as  to 
the  safety  or  risk  of  the  shares  and  the 
nature  of  the  shares  will  not  be  rendered 
speculative. 

4.  Applicants  also  request  an 
exemption  from  the  provisions  of 
sections  2(a)(32),  2(a)(35).  22(c),  and 
22(d!  of  the  Act.  and  rule  22c-l 
thereunder  to  the  extent  necessary  to 
permit  the  Funds  to  assess  a  CDSC  on 
certain  redemptions  of  shares  and  waive 
the  CDSC  in  certain  instances. 
Applicants  believe  that  the 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  fair,  in  the 
public  interest  and  the  interest  of  the 
shareholders  of  the  Funds,  and  would 
be  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  representing 
interests  in  the  same  portfolio  of  a  Fund 
will  be  identical  in  ail  respects,  except 
for  differences  related  to:  (a)  The 
method  of  financing  certai^  Class 
Expen-ses,  which  are  limited  to  (i) 
transfer  agent  fees  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  of  shares:  (ii)  printing  and 


postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses, 
reports,  and  proxies  to  current 
shareholders  of  a  specific  class  or  to 
regulatory  agencies  with  respect  to  a 
specific  class  of  shares;  (iii)  blue  sky 
registration  or  qualification  fees 
incurred  by  a  class  of  shares;  (iv)  SEC 
registration  fees  incurred  by  a  class  of 
shares;  (v)  the  expense  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class  of  shares;  (vi)  different  levels  of 
12b-l  Plan  and/or  Services  Plan  fees 
and  expenses  ("Plan  Payments") 
incurred  by  a  class  of  shares;  (vii) 
litigation  or  other  legal  expenses 
relating  solely  to  one  class  of  shares; 
and  (viii)  directors'  fees  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  (b)  priorities  with  respect  to  the 
payment  of  dividends  and  distributions 
(which  priorities  would  refiect  only  the 
impact  of  Class  Expenses  properly 
allocated  to  one  class);  (c)  the  net  asset 
values  of  the  various  classes  of  shares  in 
a  portfolio  that  may  differ  as  a  result  of 
the  allocation  of  Class  Expenses;  (d) 
voting  rights  of  the  classes  w  ith  respect 
to  the  Plans;  (e)  the  different  exchange 
priviljsges,  if  any,  of  such  classes  as 
described  in  the  prospectuses  (and 
statements  of  additional  information)  of 
the  portfolios  and  consistent  with  any 
order  granted  pursuant  to  this 
application;  (f)  class  designation 
differences;  and  (g)  the  conversion  of 
shares  of  one  class  to  shares  of  a  second 
class  up  to  six  years  after  the  purchase 
of  the  shares  of  the  first  class,  which 
classes  differ  with  respect  to  the 
distribution  services  and  administrative 
support  fees  payable  by  such  classes  of 
shares.  Any  additional  incremental 
expenses  not  specifically  identified 
above  which  are  subsequently  identified 
and  determined  to  be  properly  allocated 
to  one  class  of  shares  shall  not  be  so 
allocated  until  approved  by  the  SEC 
pursuant  to  an  amended  order. 

2.  The  directors  of  a  Fund,  including 
a  majority  of  the  independent  directors, 
will  approve  the  creation  of  additional 
classes  of  shares  from  time  to  time  by 
an  affirmative  vote  prior  to  the  creation 
of  any  such  class.  The  minutes  of  the 
meetings  of  the  directors  regarding  the 
deliberations  of  the  direciors  with 
respect  to  the  approvals  necessary  to 
create  any  additional  class  of  shares  will 
reflect  in  detail  the  reasons  for  the 
directors'  determination  that  the 
creation  is  in  the  best  interests  of  both 
the  Fund  involved  and  its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 


approved  by  a  vote  of  the  directors  of  a 
Fund,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
of  the  Fund.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  the  fund  to 
meet  Class  Expenses  shall  provide  to  the 
directors,  and  the  directors  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  On  an  ongoing  basis,  the  directors 
of  a  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  portfolios 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
classes  of  shares.  The  directors, 
including  a  majority  of  the  independent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Distributor  and  the  Adviser  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  direc-tors.  If 

a  conflict  ari.ses,  the  Distributor  and  the 
Adviser  at  their  own  cost,  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

5.  Any  Services  Plan  will  be  adfopted 
and  operated  in  accordance  with  the 
procedures  set  forth  in  paragraphs  (h) 
through  (fl  of  rule  12b-l  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  of  the  Non-12b-l  class 
will  not  receive  the  voting  rights 
specified  in  rule  12b-l. 

6.  The  directors  of  a  Fund  will  receive 
quarterly  and  annual  statements 
concerning  Plan  Payments  (including, 
in  the  case  of  12b-l  Plans,  expenditures 
relating  to  distribution)  complying  with 
paragraph  (b){3)(ii)  of  rule  12b-l,  as  It 
may  be  amended  hx>m  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  (in  the 
case  of  12b-l  shares)  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  (in  the  case  of 
12b-l  shares)  or  servicing  fee  charged  to 
that  class.  Expertditures  not  related  to  a 
particular  class  will  not  be  presented  to 
ihe  directors  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  thSir  fiduciary  duties. 

7.  Dividends  or  other  distributions 
paia  by  a  Fund  with  resp>ect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  are  paid,  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day,  and  will  be  paid  at  the 
same  dividend  rate,  except  that  any  Plan 
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Payments  and  other  Class  Expenses 
relating  to  a  particular  class  of  shares 
will  be  borne  exclusively  by  the 
applicable  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  values, 
dividends,  and  distribution  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  those 
classes  have  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
sucJi  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  *vill 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to 
applicants  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  sudi  reports, 
following  request  by  a  Fund  (which  the 
Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff, 
upon  the  written  request  to  the  Fund  for 
such  work  papers,  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Ehrector,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  the  policies  and  procedures  placed 
in  operation,"  and  the  ongoing  reports 
will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effecliveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
that  may  be  adopted  by  the  AICPA  from 
time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  values, 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  such 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  repwrt  referred  to  in 
Condition  8  above  and  will  he 
concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  Condition 
8  above.  Applicants  will  take  immediate 


corrective  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectus  for  each  portfolio 
with  more  than  one  class  will  contain  a 
statement  to  the  effect  that  a  salesperson 
and  any  other  person  entitled  to  receive 
compensation  for  selling  or  servicing 
shares  may  receive  different 
compensation  for  seUing  or  servicing 
one  particular  class  of  shares  over 
another  class  in  the  same  portfolio. 

11.  The  distributor  of  a  Fund  will 
adopt  compliance  standards  as  to  when 
each  class  of  shares  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  to  agr*;©  to  conform  to 
such  standards. 

12.  The  conditions  pursuant  to  whirJi 
the  exempt! ve  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  a  Fund  with  respect  to  the 
Plans  and  related  agreements  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  directors  of  the  Fund. 

13.  F^ch  portfolio  will  disclose  Ihe 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  transfer  agency  expenses,  sales 
loads,  deferred  sales  loads,  conversion 
features,  and  exciianw  privileges 
applicable  to  each  class  of  shares  of 
such  portfolio  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  in  the  portfolio  are  offered 
through  the  prospectus.  Each  portfolio 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
(X)ntain,  in  the  statement  of  assets  and 
liabihties  and  statement  of  operations, 
informaticm  related  to  the  portfolio  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  portibho.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 

'  data  applicable  to  any  cIbss  of  shares  in 
a  portfolio,  it  will  also  disclose  the 
respective  expanses  and/or  performance 
data  applicable  to  all  classes  of  shares 
in  each  portfolio.  The  information 
provided  by  a  Fund  for  publication  in 
any  newspaper  or  similar  hsting  of  each 
portfolio's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares  separately. 

14.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  info  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  lee,  or  other  charge.  After 
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conversion,  the  converted  class  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  m.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  12b-l  Plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Services  Plan)  that  would  increase 
materially  the  amount  that  may  be  borne 
by  the  Target  Class  shares  under  the 
plan.  Purchase  Class  shares  will  stop 
converting  into  Target  Class  unless  the 
holders  of  Purchase  Class  shares,  voting 
separately  as  a  class,  approve  the 
proposal.  The  directors  of  the  Funds 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Target 
Class"),  identical  in  all  material  respects 
to  Target  Class  shares  as  they  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  such  shares  previously 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by  the 
directors  of  the  Funds  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class"),  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  New  Purchase  Class  shares 
will  convert  into  New  Target  Class 
shares.  New  Target  Class  shares  or  New 
Purchase  Class  shares  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  directors  of  the  Funds 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
Condition  4  above,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Class 
shares  or  New  Purchase  Class  shares 
shall  be  borne  solely  by  the  adviser  and 
the  distributor  of  the  Fund.  Purchase 
Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  shares  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  a  Plan  in 
reliance  on  the  exemptive  order. 


17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (Investment  Company  Act 
Release  No.  16619  (Nov.  2. 1988)).  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed.  adopted,  or 
amended. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Jonathan  G.  Kat2, 

Secretary. 
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BILUNQ  CODE  8010-01-M 

[Ret  No.  IC-20040;  812-8412] 

Heber  J.  Grant  &  Company;  Notice  of 
Application 

January  27. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Heber  J.  Grant  &  Company. 
RELEVANT  ACT  SECTION:  Section  6(c). 
SUMMARY  OF  APPLICATION:  Applicant,  a 
privately  held  company  substantially 
owned  and  controlled  by  one  family  and 
certain  persons  and  entities  employed 
by.  controlled  by.  affiliated  with,  or 
otherwise  related  to  members  of  that 
family,  seeks  an  exemption  h-om  all 
provisions  of  the  Act. 
FILING  DATE:  The  application  was  filed 
on  May  20. 1993.  and  amended  on 
September  17. 1993.  December  10,  1993. 
and  January  26, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Februar>'  22.  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  ser\  ice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing"by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NVV..  Washington.  DC  20549. 
Applicant.  447  East  100  South,  Salt 
Lake  City.  Utah  84147. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung.  Senior  Attorney,  at 
(202)  504-2803.  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 


3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  pf  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Heber  J.  Grant  &  Company,  a  Utah 
corporation,  was  organized  in  1888  by 
its  founder.  Heber  J.  Grant,  to 
consolidate  his  various  business 
interests  into  a  single  enterprise. 
Applicant  operates  as  an  insurance 
agency,  engaged  in  both  wholesale 
activities  as  a  general  agent  and  as  a 
retail  agent  selling  directly  to  the  public, 
through  an  83.5  percent-owned 
subsidiary.  Applicant  proposes  to 
dispose  of  its  insurance  subsidiary,  after 
which  applicant's  principal  asset  would 
be  investment  securities. 

2.  Currently,  there  are  148,856  shares 
of  applicant's  common  stock  ($1.00  par 
value)  outstanding,  held  by 
approximately  250  shareholders.  During 
his  lifetime,  applicant's  founder 
transferred  or  donated  shares  of 
applicant's  stock  to  family  members, 
and  to  other  parties.  Applicant's  stock 
has  never  been  offered  or  sold  to  the 
public,  and  applicant  has  not  sold  its 
shares  to  any  person  since  before  1920. 
Of  the  issued  and  outstanding  stock, 
60.4  percent  is  held  by  direct 
descendants  of  Heber  J.  Grant,  their 
spouses,  and  32  family  trusts  and  one 
partnership  for  the  exclusive  benefit  of 
direct  descendants  of  Heber  J.  Grant  or 
their  spouses  and  in  which  such 
persons  collectively  exercise  sole  voting 
and  dispositive  power:  16.5  percent  is 
owned  by  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints  (the  'LDS  Church"), 
for  which  Heber  J.  Grant  served  as 
president  between  1919  and  1945: 13.7 
percent  is  held  by  66  present  or  former 
executive  employees  of  applicant,  and 
the  remaining  9.4  percent  is  held  by  53 
descendants  of  donees  of  Heber  J.  Grant. 
To  the  best  of  applicant's  knowledge,  its 
stock  has  not  been  quoted  in  any  active 
trading  market,  and  no  stock  has  been 
sold  through  securities  broker-dealers. 

3.  Applicant's  transfer  records  for  the 
past  twelve  years  indicate  that  transfers 
of  applicant's  stock  were  made  as  part 
of  the  estate  planning  of  living 
shareholders,  and  as  a  reslilt  of  the 
death  of  other  shareholders  and  the 
transfer  of  stock  to  descendants. 
Applicant  believes  that  all  of  such 
transfers  were  made  to  family  members 
of  applicant's  founder.  Heber  J.  Grant.  In 
addition,  all  purchases  and  sales  of 
applicant's  stock  noted  in  such  transfer 


records  were  executed  among  existing 
shareholders. 

4.  Five  of  the  nine  members  of 
applicant's  board  of  directors  are  direct 
descendants  of  Heber  J.  Grant.  The  other 
directors  consist  of  a  high  govem-ng 
official  of  the  LDS  Church,  former  and 
current  officers  of  applicant's 
subsidiary,  and  a  former  president  of  a 
principal  insurance  customer  of 
applicant's  subsidiary  that  is  the  real 
estate  arm  of  the  LDS  Church. 

5.  For  more  than  fifteen  years, 
applicant  has  furnished  annually  to  its 
shareholders  consolidated  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting 
principles.  Applicant  intends  to 
continue  to  provide  such  annual 
financial  statements  to  its  shareholders. 
Such  financial  statements  will  not  be 
audited  because  of  the  small  amount  of 
the  assets  involved  and  the  limited 
nature  of  applicant's  operations. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  generally 
provides  that  an  investment  company 
includes  any  issuer  that  is  engaged  in 
the  business  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
and  owns  or  proposes  to  acquire 
investment  securities  having  a  value 
exceeding  40  percent  of  the  value  of 
such  issuer's  total  unconsolidated 
assets.  Applicant  states  that  it  currently 
is  not  subject  to  the  Act  because  of  the 
nature  of  the  assets  and  operations 
conducted  by  its  insurance  subsidiary. 
After  applicant's  disposal  of  its 
subsidiary,  investment  securities  will 
constitute  applicant's  principal  assets. 
Accordingly,  applicant  may  be  subject 
to  the  Act. 

2.  Section  3(c)(1)  of  the  Act  excepts 
from  the  definition  of  "investment 
company"  any  issuer  whose  outstanding 
securities  are  beneficially  owned  by  not 
more  than  100  persons  and  which  is  not 
making,  and  does  not  presently  propose 
to  make,  a  public  offering  of  its 
securities.  Applicant  asserts  that  section 
3(c)(1)  was  not  intended  to  include 
"private"  investment  companies  within 
the  purview  of  the  Act  and  that  under 
section  6(c)  the  SEC  may  exempt  private 
investment  companies  that  have  more 
than  100  beneficial  owners.  See 
Maritime  Corporation.  9  SEC  906,  909 
(1941).  Applicant  contends  that  its 
request  for  a  conditional  order  under 
section  6(c)  of  the  Act  is  consistent  with 
relief  granted  to  other  private 
investment  companies  substantially 
owned  and  controlled  by  a  single 
family.  See.  e.g..  Bessemer  Securities 
Corporation,  Investment  Company  Act 
Release  Nos.  18529  (notice)  (Feb.  5. 
1992)  and  18594  (order)  (March  3. 
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1992);  Richardson  Corporation, 
Investment  Company  Act  Release  Nos. 
16566  (notice)  (Sept.  22. 1988)  and 
l§§06.torder)  (Oct.  21, 1988):  5600,  Inc.. 
to^wtment  Company  Act  Release  Nos. 
lJ5piB4  (notice)  (Sept.  25. 1987)  and 
16067  <order)  (Oct.  21.  1987).  These 
orders  were  issued  subject  to 
restrictions  that  ensured  that  the 
investment  vehicles  would  remain 
family  controlled,  private  enterprises. 

3.  Applicant  seeks  a  conditional  order 
under  section  6(c)  of  the  Act  to  exempt 
it  ft-om  all  provisions  of  the  Act  and  all 
rules  and  regulations  promulgated 
thereunder.  Applicant  stales  that  it  is 
essentially  a  closely-held,  private 
company  for  which  the  protections 
provided  to  investors  under  the  Act  are 
not  necessary  or  appropriate  in  the 
public  interest.  Applicant  represents 
that  it  does  not  seek  additional  capital 
through  the  sale  of  securities,  but 
focuses  its  investment  strategy  on 
preserving,  protecting,  and  obtaining 
appreciation  on  the  capital  accumulated 
as  a  result  of  the  business  activities  of 
its  founder  during  his  lifetime. 
Applicant  asserts  that  after  disposition 
of  its  insurance  subsidiary,  it  will 
remain  a  private  investment  vehicle  for 
the  continuation  of  the  business  and 
investment  principles  of  its  founder. 
Applicant  states  that  it  has  not  taken 
any  steps  to  facilitate  development  of  a 
trading  market  for  applicant's  common 
stock,  and  that  conditions  5  and  6,  as 
stated  below,  ensure  that  applicant  will 
continue  to  be  at  least  80  percent  owned 
by  the  categories  of  shareholders  that 
currently  hold  applicant's  stock. 

4.  Applicant  states  that,  in  accordance 
with  the  Utah  Revised  Business 
Corporation  Act,  it  will  adopt  an 
amendment  to  its  articles  of 
incorporation  that  will  provide  a 
corporate  right  of  redemption 
tantamount  to  a  right  of  refusal  in  the 
event  that  an  existing  shareholder 
proposes  to  sell  shares  of  applicant's 
stock  to  a  person  not  included  in  the 
category  of  shareholders  described  in 
condition  4.  Applicant  believes  that  this 
right  of  redemption  will  enable 
applicant  to  maintain  its  essentially 
private  nature. 

5.  Applicant  believes  that  the 
requested  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant's  Conditions 

If  the  requested  relief  is  granted, 
applicants  agree  to  the  following 
conditions: 


1.  Applicant  will  continue  to  hold 
annual  meetings  of  its  stockholders  for 
the  purpose  of  electing  directors  and 
transacting  such  other  business  as  may 
properly  come  before  such  meetings. 

2.  Applicant  will  continue  to  furnish 
annually  to  its  stockholders  its  financial 
statement  prepared  in  accordance  with 
generally  accepted  accounting 
principles,  consistently  applied, 
together  with  a  brief  description  of  the 
business  done  by  applicant  during  the 
most  recent  fiscal  year  which  will,  in 
the  opinion  of  management,  indicate  the 
general  nature  and  scope  of  the  business 
of  applicant.  Because  of  the  small 
amount  of  assets  involved  and  the 
limited  nature  of  applicant's  operations, 
such  financial  statement  will  not  be 
audited. 

3.  Applicant  will  not  knowingly  make 
available  to  any  broker  or  dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  any  financial  , 
information  concerning  applicant  for 

the  purpose  of  knowingly  enabling  that 
broker  or  dealer  to  initiate  any  regular 
trading  market  for  applicant's  common     | 
stock.  i 

4.  Applicant  will  be  at  least  80  ! 
percent  owned  by  or  for  the  benefit  of 
the  direct  descendants  of  Heber  J.  Grant 
and/or  their  spouses;  direct  descendants 
of  donees  of  Heber  J.  Grant;  family 
trusts,  estates,  partnerships  or 
corporations  established  for  the 
exclusive  benefft  of  direct  descendants 

of  Heber  J.  Grant,  direct  descendants  of 
donees  of  Heber  J.  Grant,  or  their 
spouses  and  in  which  such  persons 
collectively  exercise  sole  voting  and 
dispositive  power:  the  LDS  Church  or 
another  tax-exempt  religious  or 
charitable  institution  as  defined  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  as  amended,  controlled  by  or 
under  common  control  with  the  LDS 
Church:  and  natural  persons  who.  at  the 
time\hey  receive  an  interest  in 
applicant,  are  executive  employees  or 
former  executive  employees  of 
applicant:  and  any  portion  of  applicant 
which  is  not  owned  by  or  for  the  benefit 
of  these  categories  of  shareholders  will 
be  beneficially  owned  (as  the  term  is 
used  in  section  3(c)(1)  of  the  Act)  by  not 
more  than  35  persons  and  will  not  have 
been  publicly  offered. 

5.  Applicant  will  limit  the  sale  or 
other  issuance  of  additional  shares  of 
common  stock  so  that  after  such  sale  or 
other  issuance  applicant  will  be  in 
compliance  with  the  last  preceding 
condition. 

6.  Applicant  will  obtain  approval  by 
the  holders  of  a  majority  of  the  issued 
and  outstanding  shares  of  an 
amendment  to  applicant's  articles  of 
incorporation  granting  to  appUcant  a 
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right  of  redeinption  in  the  event  of  • 
proposed  sale  or  other  transfer  by  any 
shareholder  of  shares  in  applicant, 
except  in  the  case  of  a  proposed  sale  or 
other  transfer  to  direct  descendants  of 
Heber  J.  Grant  and/or  their  spouses; 
direct  descendants  of  donees  of  Heber  J- 
Grant;  family  trusts,  estates, 
partnerships  or  corporations  established 
for  the  excrusive  benefit  of  direct 
descendants  of  Heber  J.  Grant,  direct 
descendants  of  donees  of  Heber  J.  Grant« 
or  their  spouses  and  in  which  such 
persons  collectively  exercise  sole  voting 
and  dispositive  power,  the  IDS  Qiurch 
or  another  tax-exempt  religious  or 
charitable  institution  as  defined  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  as  amended,  controlled  by  or 
under  common  control  with  the  IDS 
Church:  and  natural  persons  who,  at  the 
time  they  receive  as  interest  in 
applicant,  are  executive  employees  or 
former  executive  employees  of 
applicant. 

For  the  Cotnmissioo,  bjr  the  Divuioo  of 
lavestnwnt  Management,  uoder  deiegateti 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc  94-2492  FUed  2-3-94;  8:4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administrstiofi 

[Docket  No.  27599] 

Proposed  Restructuring  of  Air  Traffic 
Control  Services;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  In  response  to  the 
recommendations  of  the  National 
Performance  Review  and  the  1993 
National  Airline  Commission,  the  DOT 
is  developing  a  proposal  that  could  lead 
to  restructuring  FAA's  air  traffic  control 
(ATC)  services  as  a  Government 
corporation.  Before  drafting  the  related 
enabling  legislation  for  Congressional 
consideration,  the  FAA  invites 
comments  on  various  aspects  of  the 
corporation  proposal.  This  notice 
announces  a  meeting  at  which  the 
public  is  invited  to  discuss  a  proposed 
restructuring  of  ATC  services. 
DATES:  The  public  meeting  will  be  held 
on  February  22, 1994,  from  9  a.m.  to  4 
p.m.  Written  comments  are  also  invited 
and  must  be  received  on  or  before 
February  22, 1994. 


ADDRESS:  The  public  meeting  will  be 
held  in  the  FAA  Auditorium  (room  311) 
at  the  Federal  Aviation  Administration. 
BOO  Independence  Avenue,  SW., 
Washington,  DC  20591.  Persons  unable 
to  attend  the  meeting  may  mail  their 
comments  in  triplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Rules  Docket  (AGC-10). 
Docket  No.  27596. 800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  subject  matter 
or  logistics  of  the  meeting,  or  requests 
to  present  a  statement  at  the  meeting, 
should  be  directed  to:  Margo  loskeep. 
Corporation  Assessment  Ad  Hoc  Task 
Force  (AOP-1-room  512),  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  telephone  (202) 
267-9227;  telefax  (202)  267-9595. 

SUPPLEMENTARY  MFORMATION: 

Participation  at  the  Meeting 

Attendance  is  open  to  the  public  but 
limited  to  the  space  available.  Since 
access  to  the  FAA  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Margo 
Inskeep  (202)  267-9227  prior  to 
F^ruary  22. 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  fmblic 
meeting  should  be  received  by  the  FAA 
no  later  than  February  15. 1994.  Sudi 
requests  should  be  submitted  to  Margo 
Inskeep  (as  listed  above  in  section  titled 
FOR  FURTHER  INFORMATION  CONTACT),  and 
should  include  a  written  summary  of 
oral  remarks  to  be  presented  along  with 
an  estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
an  agenda  of  speakers  that  will  be 
available  at  the  meeting.  In  order  to 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Background 

In  response  to  the  recommendations 
of  both  the  National  Performance 
Review  and  the  National  Commission  to 
Ensure  a  Strong  Competitive  Airline 
Industry,  an  executive  oversight 
committee,  sponsored  by  the  Secretary 
of  Transportation,  is  developing  a 
detailed  plan  to  restructure  FAA's  air 
traffic  control  services  as  a  Government 
corporation.  The  conunittee  is 
developing  a  corporate  structure  that 
would  streamline  prociuement,  simplify 
the  personnel  process,  provide  funding 


stabilitv,  and  eoauie  continuity  of 
leadership  among  the  objectives.  The 
committee  is  compriaed  of  senior 
officials  from  the  Department  of 
Transportation,  Department  of  Defense, 
Office  of  Management  and  Budget. 
Council  of  EcoiKimic  Advisers,  National 
Economic  Council,  National 
Performance  Review,  and  various  other 
agencies.  Alternative  proposals  are  an 
FAA  corporation  and  an  air  traffic 
control  corporation.  The  oversight 
committee  is  soliciting  suggestions  and 
concerns  regarding  these  proposals  or 
any  suggested  alternatives. 

Specific  Issues  for  Public  Comment 

There  are  specific  issues  discussed  in 
the  following  paragraphs  on  which  the 
DOT'S  executive  oversight  committee 
seeks  comment  at  the  public  meeting. 
Identification  of  these  Key  issues  is 
intended  to  help  focus  public  comment 
on  those  areas  which  will  be  most 
useful  in  developing  legislative 
proposals.  However,  comments  at  the 
meeting  need  not  be  limited  to  these 
issues. 

Safety  Issues,  including:  How  a 
restructured  air  traffic  control  system 
would  be  organized,  operated  and 
maintained  to  best  guarantee  safety  for 
the  traveling  public;  the  relationship 
between  the  proposed  corporation  and 
FAA  with  respect  to  safety;  and  any 
other  specific  safety  issues  that  must  be 
managed  in  the  formulation  of  a 
corporate  structure. 

Budget  and  Financial  Issues, 
including:  The  source  of  revenues  for 
the  ATC  corporation;  the  pricing 
structure;  the  Government's  role,  if  any, 
in  ensuring  sufficient  revenues  to  cover 
the  costs  of  the  system;  questions  of 
financing  from  the  Aviation  Trust  Fund; 
liability  for  ATC-related-accidents;  and 
DOD  funding  issues. 

Procurement  Issues,  including:  The 
procurement  authorities  the  corporation 
should  have  and  whether  elements  of 
the  Government's  current  procurement 
process  (e.g..  full  and  open  competition. 
Brooks  Act,  etc.)  should  be  retained. 

Personnel  Issues,  including:  The 
functions  and  placement  of  FAA 
employees,  and  which  existing 
personnel  rules  and  principles,  if  any, 
should  apply  to  the  corporation. 

Oversight  and  Governance  Issues, 
including:  How  an  ATC  corporation 
should  be  governed;  how  it  should  be 
accountable  to  the  public  and  to 
Congress:  who  should  oversee  the  ATC 
system;  and  what  rulemaking  and 
enforcement  authorities  should  rest 
with  the  corporation  and  what  should 
remain  with  the  FAA. 
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Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meeting: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meeting  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  and  on 
a  space-available  basis  to  all  those  non> 
presentors  who  notified  FAA  of  their 
planned  attendance  prior  to  the  day  of 
the  meeting.  The  meeting  may  adjourn 
early  if  scheduled  speakers  complete 
their  statements  in  less  time  than 
currently  is  scheduled  for  the  meeting. 

(2)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  Umited  to  a  10-minute 
statement,  if  required  by  time 
constraints.  The  speaker  will  be  notified 
if  additional  time  is  available. 

(3)  Every  effort  will  be  made  to 
accommodate  all  speakers.  If  the 
available  time  does  not  permit  this, 
speaicers  generally  will  be  scheduled 
based  on  when  their  request  was 
received  in  the  FAA. 

(4)  Sign  interpretation  will  be 
available  at  the  meeting. 

(5)  For  record  purposes,  it  is 
requested  that  one  copy  of  presentation 
and  hand-out  materials  be  provided  to 
the  presiding  official  by  the  presentor. 
In  addition,  materials  may  be 
distributed  to  the  audience;  however 
these  copies  must  be  provided  by  the 
presentor. 

(6)  The  DOT  executive  oversight 
committee  will  review  and  consider  the 
material  presented  at  the  meeting. 

(f )  Statements  made  by  the  DOT 
official  presiding  over  the  meeting  are 
intended  to  facilitate  discussion  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  the  presiding 
official  is  not  intended  to  be,  and  should 
not  be  construed  as,  a  position  of  the 
DOT  or  FAA. 

(8)  The  meeting  is  designed  to  elicit 
public  views  and  more  complete 
information  on  the  issues  discussed  in 
this  notice.  Therefore,  the  meeting  will 
be  conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant. 

(9)  A  recorder  will  be  present  to 
document  the  meeting. 

Issued  in  Washington,  DC,  on  February  1, 
1994. 

Edward  M.  Kelly. 

Deputy  Associate  Administrator  for  Airway 
Facilities,  Chairperson,  Corporation 
Assessment  Ad  Hoc  Task  Force. 
|FR  Doc  94-2556  Filed  2-3-94;  8:45  ami 
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Intent  To  Rula  on  Application  To 
Impose  and  Use  Itie  Revenue  From  fe 
Passenger  Facility  Cttarge  (PFC)  at  the 
Chattanooga  Metropolitan  Airport, 
Chattanooga,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  To  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Chattanooga 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Chnnibus  Budget  ReconciUation 
Act  of  1990)  (Pubhc  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office.  2851  Directors  Cove,  suite  #3. 
Memphis.  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Don  L. 
Jones,  Chairman  of  the  Chattanooga 
Metropolitan  Airport  Authority  at  the 
following  address:  Chattanooga 
Metropolitan  Airport.  P.O.  Box  224444. 
1001  Airport  Road,  Chattanooga.  TN 
37422. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Chattanooga 
Metropolitan  Airport  Authority  under 
§158.2  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Memphis  Airports  District  Office: 
ATTN:  Mr.  Paul  Fruzzetti,  Airports 
Planner;  2851  Directors  Cove,  suite  #3; 
Memphis,  Tennessee  38131-0301; 
Telephone  (901)  544-3495.  The 
application  may  be  reviewed  in  person 
at  this  location. 

SUP«.EM£MTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Chattanooga  Metropolitan  Airport  under 
pro\'isions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
On  January  26, 1994  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Chattanooga 
Metropolitan  Airport  Authority  was 


substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  26, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  chargfi  effective  date:  May  1 , 
1994. 

Proposed  charge  expiration  date: 
December  25.  2001. 

Total  estimated  net  PFC  revenue: 
$7,822,048. 

Brief  description  of  proposed 
projectfs):^ 

Install  Baggage  Gaim  Devices 
histall  Loading  Bridges 
Install  Security  System 
Miscellaneous  Terminal  Improvements 
Reconstruct  Passenger  Terminal 

Complex 
Master  Plan  and  part  150  Noise  Study    ' 

Update 
Modify/Replace  Airfield  Signage 
Install  Ramp  Security  System 
PFC  Administrative  Costs 
Widen/Strengthen  Taxiway  A 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
Operators— that  class  of  Air  Carriers 
operating  under  part  135  or  part  298  of 
the  Federal  Aviation  Regulations  on  an 
on-demand,  non-scheduled  basis,  and 
not  selling  tickets  to  individual 
passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  up>on 
request,  inspect  the  apphcation.  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Chattanooga 
Metropolitan  Airport  Authority. 

Issued  in  Atlanta,  Georgia  on  January  27, 
1994.  ■ 

Troy  R.  Butler.    ' 

PFC  Program  Manager,  Airports  Division. 

Southern  Region. 

|FR  Doc.  94-2S60  Filed  2-3-94;  8:45  am) 
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Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Fort  Smith  Regional  Airport, 
Fori  Smith.  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Fort 
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Smith  Regional  Airport  under  the 
provistoos  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of^l990  (title  IX 
of  the  OmnitMis  Budget  Reconciliation 
Act  of  1990)  (Public  Uw  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  {14  CFR  part  158). 
DATES:  Coounents  must  be  received  on 
or  before  March  7, 1994. 
AOORESSES:  Comments  on  this 
applicaJon  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Planning  and  Programming  Branch. 
AS\V-610D.  Airports  Division. 
Southwest  Region,  Fort  Worth.  Texas, 
76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Johnson,  Manager,  Fort  Smith  Regional 
Airport  at  the  following  address:  Mr. 
Robert  Johnson.  Fort  Smith  Regional 
Airport,  5600  Airport  Blvd.,  suite  200. 
Fort  Smith.  Arkansas.  72903. 

Air  carriers  and  foreign  air  earners 
may  submit  copies  of  the  vrritten 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  part  158. 
FOR  RMTHEn  WFOWIATtOM  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Planning  and 
Programming  Brandi.  ASW-610D. 
Airports  Division.  Soutliwest  Region. 
Fort  Woi^,  Texas.  7619^-0610.  (817) 
222-5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPt.BMBn'ARY  MFORMAT10N:  The  FAA 
proposes  to  rule  and  tmrites  public 
comment  on  the  applicatioQ  to  impose 
a  PFC  It  Fort  Smith  Regional  Airport 
under  the  provisions  of  tiie  Aviation 
Safety  and  Capacity  Expansioa  Act  of 
1990  (title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Publ^  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  20, 1994,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  Fort  Smith 
Regional  Airport  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  May 
18, 1994. 

The  following  is  a  l»ief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Pmposed  charge  effective  date:  June 
1,1994. 

Proposed  charge  expiration  date:  June 
30.  2008. 

Totoi  estimated  PFC  revenue: 
S4.708.200.0a 

Brief  deecripiion  ofpntposed 
projecHs): 


Projects  to  Impose  PFC's 

PFC  Reimbursable  Projects: 

Acquisition  of  Passenger  Access  Lift; 

Acquisition  of  Power  Sweeper, 

Overlay  and  Mark  Runway  7-25; 

Overlay  Taxiway  B; 

Overlay  and  Mark  South  End  Runway 
1-19; 

Airport  Master  Plan  and  Terminal 
Area  Plan; 

Terminal  Complex  Development; 

Terminal  Parking  Apron; 

Terminal  Automobile  Parking  Lot  and 
Access  Road; 

Rehabilitate  Airfield  Pavement; 

Install  Surface  Condition  Scanner 
Runway  7-25; 

Install  Security  Improvements; 

Purchase  Maintenance/Snow  Removal 
Equipment; 

Extend  Runway  7-25  and  Parallel 
Taxiway;  and 

Remove  Hangars  at  Terminal  Area. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's.  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  ak 
Federal  Aviation  Administration. 
Airports  Division.  Planning  and 
Programming  Branch.  ASW-610D.  2601 
Meacham  Blvd..  Fort  Worth.  Texas 
76137-4298. 

In  addition,  any  person  may,  upon 
request.  Inspect  the  application,  notice, 
and  other  docimients  germane  to  the 
application  in  person  at  Fort  Smith 
Regional  Airport. 

Issued  in  Fort  Worth,  Texas  oa  January  20, 

1994. 

Edward  N.  Agnew. 

Acting  Manager.  Airports  DivtMioa. 

(FR  Doc  94-2SM  Filed  2-»-M:  8:4S  am) 

■lUJMO  OOOC  4tie-1S-M 


Intent  To  Rule  on  Application  To 
Change  Two  Projects  From  imposo 
Only  To  Impose  and  Use  the  Revenue 
From  a  Passenger  Facility  Ctiarge 
(PFC)  at  McCarran  International 
Airport,  Las  Vegas,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 

application. 

SUMMARY:  The  Federal  Aviation 
Administratioa  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  fw  two  previously  approved 
impose  only  projects  at  McCarran 
International  Airport  uader  the 
provisions  of  the  Aviatioo  Saisty  and 


Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  Q*ubUc  Law  101-508]  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158).  On 
January  19, 1994,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Clark  County  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FA.\  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
22,  1994. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA.  90009  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  room  210,  Burlingame,  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 
Robert  N.  Broadbent,  Director  of 
Aviation,  Clark  County,  Department  of 
Aviation,  P.O.  Box  11005,  Las  V^as. 
Nevada  89111.  Comments  from  air 
carriers  and  foreign  air  carriers  may  be 
in  the  same  form  as  provided  to  Qark 
County  under  §  158.23  of  pert  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  R.  Rodriguez,  Supervisor. 
Planning  and  Programming  Section, 
Airports  District  Office,  831  Mitten 
Road,  room  210,  Burlingame.  CA. 
94010-1303.  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  MFORMATKM: 

Brief  description  t^the  proposed 
projects: 

Project  929— Railroad  Track 
Relocation— ToUl  Project  Cost 
$12,106,000,  Project  2001— Runway  71^ 
25R  Extension — Design  and 
Construction— Total  Project  Cost 
$20,996,000.  These  projecU  are  both 
previously  approved  impose  only 
projects  contained  within  an  overall 
PFC  package.  They  will  not  increase  the 
total  amount  to  be  collected,  the  $3.00 
level  of  collection,  the  charge  effective 
or  expiration  dates  or  the  classes  of  air 
carriers  which  are  currently  not 
required  to  collect  PFCs  at  McCarran 
International  Airport. 

Availability  of  Application 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
lijsted  above.  In  addition,  any  person 
may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
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genncn*  to  tha  ^tpUcaOoa  kt  I 
QarkCowUy. 

I  In  Hnrthooa.  Cdlionia.  OB 
M.1QM. 

iCIika, 


[FR  Doc  M-2Ut  PiM  »-VMi  •^*5  «») 


Intent  to  Riri*  on  Appicatton  to 
and  Um  th«  RavwHM  From  a 
Paeaengar  FacHity  Charga  ^C) 
Muada  Shoala  Regtonal  Airport. 

AOENCT:  Federal  Aviation 
Administration  CFAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

■tlMMAdV:  The  FAA  proposes  to  rule  and 
invites  pubhc  comment  on  Ae 
application  to  impose  and  use  the 
reverroe  from  a  PFC  at  fte  Musde 
Shoals  Regional  Airport  under  the 
provisions  of  tibe  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  P^yonriliatitm 
Act  of  1990)  (Pi^lic  Law  101-508)  and 
part  158  of  the  Federal  Aviatioa 
Kagttlations  (14  CFR  part  15«). 
0*TES:  Comments  anist  be  received  on 
or  before  March  7, 1994. 
AOORESSEft:  Conmtents  on  ttiis 
appUcatioD  may  be  mailed  or  detiveced 
Id  tripbcat*  to  the  FAA  at  tbe  foDoiriDg 
address:  FAA/Airports  District  Office. 
120  ^ktftil  Hangar  Drive,  suite  B, 
Jackson.  Mississippi  392t)8-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  )ohn  B. 
Lehiter.  Airport  Director,  Mosda  Shoals 
Regional  Airport  Authority  at  the 
fallowing  address:  Muscle  Shoals 
Regional  Airport.  T.  Ed  Campbell  Ikive, 
Muscle  Shoals,  Alabama  35661-2016. 

Air  carriers  and  fcueiga  air  carriera 
may  submit  copies  of  written  commeots 
previously  provided  to  the  Muscle 
Shoak  R^onal  Airport  Authority 
under  §  158.23  of  part  15&. 
FOR  nWTHER  MFORMATIOM  OONTACT: 
Elton  E.  )ay.  Principal  EagiBeer,  FAA 
Airports  District  QSBca.  120  Noith 
Hangar  Drive,  suite  B.  Jacdisoa, 
Mississippi  39208-2306.  tfelephone 
number  601-965-4626.  The  apfiticatioa 
may  be  iwviewed  ia  pecson  at  thia  aaaie 
locatiOQ. 

SUPPtEMBTTARV  INTOWMTIOW.  Tb  FAA 
proposes  to  rule  and  isTiles  pablic 
comiaeat  aa  the  ^^>licatioa  lo  ia>pose 
and  use  the  leveoue  froiD  a  PFC  al  the 
Hirrls  Ihrwki  Bncinnal  ftkpnft  umiki 
the  pravifiions  a<  the  A mtioD  Salaty 


and  Cfepadty  EipaMk»  Act  of  IMO 
rutle  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1980)  (PubUc  Law 
IM-SO*)  Md  part  isa  of  tka  Padara) 

ATUtion  Regulations  (14  CFR  pert  158). 
Oft  )mmpf  2D,  1M4,  the  FAA 

determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
•ubmitted  by  the  Muscle  Shoals  Airport 
A«hority  was  sulwtaBtiallv  complete 
within  the  raqmimmnfs  of  §158.25  of 
part  158.  The  FAA  will  approvw  or 
disapprove  appItcatioD.  in  whole  or  ia 
part,  no  later  than  May  16. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Lty^  of  the  proposed  PFC:  9^.00. 

Proposed  charge  elective  date: 
October  1. 1994. 

Propoeed  charge  expiratian  date: 
September  30, 1996. 

Totid  estimated  PPC  revettue:  S604XX). 

Brief  desaiptkm  of  propoted 
profectfsi: 

1— Purchase  ARFF  vehide. 

*— Complete  construction  of  Taxiway  B. 

3 — Install  security  fence. 

4 — Seel  air  carrier  ramp. 

Class  or  classes  of  air  carriers  which 
the  pabhc  agency  has  requested  not  be 
required  to  coUect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURfTHER 
MFORMUTKM  OOWrACT. 

In  addition,  any  person  may.  upcm 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcatioB  in  person  at  die  office  of  the 
MuscJe  Snoeis  Regional  Airport 
Authority,  located  in  the  terminal 
building  at  the  Muscle  Sboah  Regioi^ 
Airport. 

Issued  ia  Atlanta,  Geof:^  on  Jaauazy  21. 
1994. 

Trtiy  R.  Butler, 

PFCPmgram  Maaaga,  Airports  Divitioa, 
Soathem  llegion. 

(PR  Doc  94-ZSS7  Filed  2-3-94;  8:45  aial 
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Organ  tzathms,  Functions,  Bnd 
Authortty  Delegations:  Special 
Counsel  ami  Dtractor  of  CtvO  Penalty 
Adjudlcadons 

agency:  Federal  Aviation 
AteinistTBtioB  (FAAX  DOT. 
ACTION:  Notice  of  delegation  of 
authority. 

aUMMARV:  The  FAA  k  grring  notice  of 
a  sew  dekgation  crf^sul^ority  from  the 
AdmiBietrator  to  the  Special  Counsel 
and  Director  for  Ciril  Paoahy 
Adindicaticos  r^Bsdtng  chril  penahy 
k  ander  14  C7R  part  13.  sobpart 


twaaaatlotbina 
-JripMdtnrthe 
Admlntitratar  «a  October  22,  IMS.  The 
VAA  ia  paMMteg  the  text  of  the 
delegaUoD  aa  *al  k  ia  evaflable  to 
tntaiailaJ  aartiaa.  This  dolegetion  of 
amhadty  <eaa  WM  aflect  the  delegatluu 
of  autbevlty  W  the  Administrator  to  the 
cayeCCooDsel  and  the  Aasistant  Otter 
Couaael  for  litigatioD  signed  by  the 
AdrafaaistrMcr  or  October  27, 1992.  and 
pubttshed  fai  tha  Federal  Re^«ler  on 
December  8. 1992.  57  FR  58280; 
December  9, 1992. 
FORRMTtWIMromiAllCM  CONTACT: 

Vidd  S.  LaanacBi,  Manager, 
AdjudicaticBa  Branch  (AGC-710), 
Pedera)  Ariation  Administration ,  701 
Peaasyhviiia  Avenue,  NW.,  suite  925, 
Washington.  DC  20004;  tefephone  (202) 
376-6470. 

8UPPLEMEIVTARV  MFOflMATKM:  fa  August, 
1993,  the  poehion  of  Spedel  Counsel 
and  Director  of  Qvil  Penalty 
Ad)vdicatioBS  waa  created.  The  duties 
of  the  inaambeBt  of  that  position 
iochide  aerving  as  an  advisor  to  die 
FAA  decisionmaker  in  appeals  of  inhtal 
dwistona  and  orders  by  administrative 
law  fudges  in  dvil  penalty  actions 
onder  14  CFR  part  13,  sobpart  G.  hi 
these  pteoaadhiKS.  the  Adminiatratar 
serves  as  the  FAA  decisioumkcr. 

By  BMBMtandum  dated  October  22, 
1993.  the  Administrator  delected 
limited  authority  as  FAA  daosioom^er 
to  the  %>ecial  Cnninf^.]  ^jui  Director  of 
Civil  Psinahy  Adjudications.  The 
del^atioD  of  authority  was  d^^ign»d  to 
etumlnate  the  need  lor  the 
Administrator,  acting  in  the  capacity  as 
FAA  derisionniaker,  to  review  and 
coB&fder  BUBQT.  procedural  or 
■aoppoaed  matters. 

The  Administrator  delegated  similar 
aothority  ae  FAA  deosianmaker  to  the 
Qiief  Cotmael  and  the  Assistant  Chief 
Counsel  for  litigation  by  memorandmn 
dated  October  27, 1992,  and  published 
in  the  Feder^  lagisti  ■■  op  Decetaber  9. 
1992.  57  FR  SUM;  December  9.  1992. 
The  delegatioB  of  authority  to  the 
Special  Counsel  and  Director  of  Qvi) 
Pnoalty  Adjudications  does  not 
supercede  or  otherwise  affect  that 
delegation  to  the  Chief  Coimsel  and  the 
Assistant  Chief  Counsel  for  Litigation. 

fa  the  October  27. 1992. 
memorandum,  the  Administrator 
delegated  the  authority  to  issue  otl 
stajring,  pending  fudicial  review,  orders 
of  the  FAA  decisionmaker,  and  to 
oonseof  totheentry  of  )udida]  stays 
regarding  such  orders.  That  delegation 
was  ■wieosaeaiy  because  a  filial  order  of 
the  FAA  dacisioiiniaker  shall  not  be 
considared  aa  order  assessing  civil 
penalty  if  a  petitioD  ftir  review  is  filed 
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in  an  appropriate  U.S.  Court  of  Appeals 
in  a  timely  manner.  See  14  CFR 
13.16(b)(4)  and  13.233(j)(2). 
Consequently,  since  there  is  no  need  for 
that  pairticular  delegation,  the 
Administrator  did  not  include  that 
delegation  in  the  memorandum  dated 
October  22. 1993.  Otherwise,  the 
authority  delegated  to  the  Chief  Counsel 
and  the  Assistant  Chief  Counsel  for 
Litigation  is  identical  to  the  authority 
delegated  to  the  new  Special  Counsel 
and  Director  of  Qvil  Penalty 
Adjudications. 

The  text  of  the  delegation  of  authority 
to  the  Special  Coimsel  and  Director  of 
Civil  Penalty  Adjudications  signed  by 
the  Administrator  on  October  22. 1993. 
in  pertinent  part,  is  as  follows:  Under  49 
U.S.C.  322(b)  and  14  CFR  13.202, 1 
[David  R.  Hinson.  Administrator) 
delegate  to  the  Special  Counsel  and 
Director  of  Civil  Penalty  Adjudications 
the  authority  of  the  FAA  decisionmaker 
in  all  civil  penalty  actions  under  14  CFR 
part  13.  subpart  G.  as  follows: 

a.  To  grant  or  deny  extensions  of  time 
to  nie  briefs,  petitions  for 
reconsideration,  motions,  and  replies  to 
petitions  for  reconsideration  and 
motions;  to  grant  or  deny  requests  to  file 
additional  briefs;  and  to  approve  or 
disapprove  other  deviations  from,  or 
requests  for  changes  in,  procedural 
requirements; 

b.  To  correct  typographical, 
grammatical  and  similar  errors  in  the 
FAA  decisionmaker's  orders,  and  to 
make  editorial  changes  ifPthose  orders 
that  do  not  involve  substantive  matters; 

c.  To  issue  orders  dismissing  appeals 
from  initial  decisions  upon  request  of 
the  appellant,  or  due  to  the  withdrawal 
of  the  complaint;  to  grant  or  deny 
motions  to  dismiss  appeals  h-om  initial 
decisions,  or  to  issue  orders  sua  sponte, 
for  failure  to  file  a  timely  appeal  or 
failure  to  perfect  an  appeal; 

d.  To  stay  the  effectiveness  of 
decisions  and  orders  pending 
reconsideration  by  the  FAA 
decisionmaker; 

e.  To  dismiss  summarily  petitions  to 
reconsider  or  modify  that  are  repetitious 
or  frivolous; 

f.  To  issue  orders  construing  notices 
of  appeal  or  other  documents  that  meet 
the  requirements  for  appeal  briefs  as 
appeal  briefs,  and  to  set  a  date  for  the 
filing  of  a  reply  brief. 

This  delegation  of  authority  does  not 
affect  the  delegation  of  authority  to  the 
Chief  Counsel  and  the  Assistant  Chief 
Counsel  for  Litigation  by  memorandum 
dated  October  27. 1992,  signed  by 
Thomas  C  Richards,  Administrator. 


Issued  in  Washington,  DC  on  January  26. 
1994. 

Daniel  J.  Peterson, 

Special  Counsel  and  Director  of  Civil  Penalty 

Adjudications. 

(PR  Doc.  94-2554  Filed  2-3-94;  8:45  am) 
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Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
information  about  the  Rnal  decisions 
and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  by  order  number,  as 
supplemented  by  the  subject  matter 
index,  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Peterson,  Special  Counsel  and 
Director  of  Civil  Penalty  Adjudications 
(AGC-700).  Federal  Aviation 
Administration,  701  Pennsylvania 
Avenue  NW.,  suite  925,  Washington,  DC 
20004:  telephone  (202) 376-6441. 
SUPPt-EMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  5.52(a)(2).  In  a 
notice  issued  on  July  11. 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17, 1990).  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13,  subpart  G.  The  FAA  maintains 
an  index  of  the  Administrator's 
decisions  and  orders  in  civil  penalty 
actions  organized  by  order  number  and 


containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subject-matter  index, 
and  digests  organized  by  order  number. 

In  a  notice  issued  on  October  26, 
1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30. 1990.  55  FR  45984; 
October  31, 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e..  in 
January,  April,  July,  and  October  of  each 
year).  "The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  Hrst  index  was  issued  on 
October  26, 1990  (55  FR  45984;  October 
31, 1990).  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator's 
civil  penalty  decisions  as  followsr 


Dates  of  qiwrter 

Federal  Register  put>- 
lication 

10/1/90-12/31/90 

1/1/91-3/31/91  

4/1/91-6/30/91  

7/1/91-9/30/91  

10/1/91-12/31/91  

1/1/92-3/31/92 

4/1/92-6/30/92 

7/1/92-9/30/92 

10/1/92-12/31/92 

1/1/93-3/31/93 

56  FR  44886;  2/6/91 
56  FR  20250;  5/2/91 
56  FR  31984;  7/12/91 

56  FR  51735;  10/15/ 
91 

57  FR  2299;  1/21/92 
57  FR  12359:  4/9/92 
57  FR  32825;  7/23/92 

57  FR  48255;  10/22/ 
92 

58  FR  5044;  1/19/93 
58  FR  21199-  4/19/93 

4/1/93-6/30/93 

58  FR  42120;  8/6/93 

7/1/93-9/30/93 

58  FR  58218-  10/29/ 

93 

In  the  notice  published  on  January  19, 
1993,  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
reflect  all  of  the  civil  penahy  decisions 
for  that  year.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  would  be 
non-cumulative. 

As  noted  at  the  beginning  of  the 
digests,  the  digests  do  not  constitute 
legal  authority,  and  should  not  be  cited 
or  relied  upon  as  such.  The  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
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addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

In  addition,  the  Administrator's 
decisions  and  orders  have  been 


pubKsliMlby  cmsaeicial  puMixbers 
and  are  availaUe  oo  conptttar 
databases.  Qnfnrmation  about  these 


commercial  publications  and  computer 
databases  is  provided  at  the  end  of  this 


Civil  Penalty 


Issued  By  the  AdmimstrMa^ 


Order  r4uMBER  Index 

n^iis  index  iTKiudesaHctoclsnns  and  enters  issued  by  trwAdrrMsfralorltom  1993  to  Decent>er  3t,  19834 


Older  No.  and  (service  date) 


93-1  (1^11/9^ 

93-2  (1/1 3«3  

93-3  (1/1 5«3)  . 

93-4  (2^1(M9^ 

93-5  (2/9/93) 

93-6  (3/1 6«3)  ...... 

93-7  {3/19i«3) 

93-8  (3/24/93)  

93-9  (3/2S'93)  . 

93-10  (3/25/93) 

93-11  (3/25«3) 

93-12  (3/25/93) 

93-13  (3/25«3)  .... 

93-14  (3/29/93) 

93-T5  (4/22/93) 

93-16  (4/30/93)  

93-17  (6/10/93) 

93-18  (6nO/93) 

93-19  (6/10«3) 

93-20  (6^6/93) 

93-21  (6/24,'93)  

93-22  (6C5«3) 

93-23  (7/22/93) 

93-24  (7/22/9;^ 

93^25  f7/22«3) 

93-26  (8J5J93)  

93-27  (8/9/93)  

93-28  (10/20/93)  

93-29  VO/20,'93)  _, 

93-30  (10^20^) 

93-31  (ia20«3)  

93-32  (10^20^3) 

93-33  {11/ia«3) 

93-34  {11/23^93)  ._ 

93-35  (11/23«3)  

93-36  (12/21/93) 

93-37  (12/21/93) 


Name  and  docket  No. 


Powell  &  Co.,  88— 23fHM). 

Michael  EAvard  Wendl,  CP92GL0418;  92EAJAGL0008. 

Il4ichae»  Edward  Wendl.  CP92Gt04t8;  92EAJAGL0008. 

Diane  R.  Hafrah,  CP9^S00476. 

Michael  Edward  Wendl.  CP92GL0418;  92EAJAGL000a. 

Westair  Corrmioter  Airlines,  CP92NM0042. 

James  Vincent  Durm,  CP92SW0399. 

Raul  Nunez.  CP92S00028. 

Mtchae*  Edward  Wendt,  CP926L04T8;  92EAJAGiL0008. 

Mithaol  Jo^  Costelto,  CP89WP0351. 

Thofal  MerWey,  CP92GL0254. 

Cart  P.  Langton,  CP92A4.0417. 

Vincent  J.  Medel.  CP92SOQ18a 

Dan  R.  ferske,  CP92WP0370. 

MarK  BfowTi,  CP92WP0036. 

MHIion  Air.  CP92SO0376- 

Burton  D.  Metcail.  CP91NM0066. 

Westair  Commuter,  CP92NM0042. 

Pacitic  Sky  Supply,  CP91NM0319. 

Douglas  V.  Smrth,  CP92CE0492. 

Delta  Air  Lines,  CP92SO0523. 

Katharine  M.  Yannotone.  CP91CE0201. 

Shane  Thomas  Alien,  CP92WP0301. 

Steet  City  /Aviation,  CP92EA0308. 

Michael  John  Costeilo,  CP89WP0351. 

Delta  Air  Unes,  CP92SO0507,  CP92SO0522. 

WiBiam  B.  Simmons,  CP92NM0360. 

Raymond  a  Strohi,  CP93Gi.0O46. 

Maik  L  Sweeney.  CP91NM0430. 

Witkam  S.  Post,  CPS3At.OO07;  EAJA0600e2. 

Shane  Thomas  Aliens  CP92WP0301. 

Raui  Nune2,  CP92SO0028 

HPH  Aviation.  CP92NM0470. 

Castle  Aviation.  CP93GL0016. 

Steel  City  Aviation,  CP92EA030a 

Valley  Air  Services,  CP91NE0332. 

Atrspect,  CP93Gt.026e. 


Gvil  Penalty  Actio—    Orders  Issaed  by  the  Administrator 

SifBJECT  Matter  tNOEX 

(C^umnt  as  of  December  31, 1993) 


Administratjva  Law  Judges— Power  and  AuihoNly: 

Cont>nL.aice  of  hearmg 

Credibility  findings 

Default  Judgment  .„ „ 

Discovery  


Granting  extensior«  of  time  . 

Hearing  location 

Hearing  request 

>r»tial  Decision _ „. 

Jurisdiction 


KAjtion  tor  Decision  _.. 

Notice  of  Hearing 

Sanction 


Vacating  initial  decision  — „... 

Agency  Attorney _.___ 

Air  earner. 
AgenCindependent  conlractof  at 
Careless  or  Reckless 


91-1 1  Contnental  Airlines;  92-29  Haggland. 

90-21  Carroll;  92-3  Park;  93-17  MetcaW. 

91-11  Continental  Aiffines;  92-47  Comwalt. 

89-6  American  AMnea;  91-17  KOS  Awatnn;  91-64  Aiasiia  Artnes; 

92-46  Sutton-Sauttec  93-10  CosMo. 
90-27  GabberL 
92-50  Cultop. 
93-12  Langton. 
92-1  Costello;  92-32  BamhiU. 

90-20  Degenhardt,  90-^  Cato;  92-1  Costeflo;  92-32  Bm*m. 
92-73  Wyatt,  92-75  Beck,  92-76  Safety  Equipment;  93-1 1  Mertdey. 
92-31  Eaddy. 

90-37  htorthwest  Airlines;  91-64  Alaska  Airtines. 
90-20  Degenhardt;  92-32  Bamhil. 
93-13  Medel 

92-70  USAir. 

92-48  USAir  92-70  USAir;  93-18  Westair  Commuter. 
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Eitiptoye« 

Aifcrafi  Maintenanc* 


After  certificate  revocation 

Aircraft  Records: 

Aircraft  Operation 

Maintenanoe  Records . — 

"Yettow  tags" 

Airmen: 

Pilots  


T^ 


Altitude  deviation  ...... 

Careiess  or  Reddess 


FligtTt  time  imitations  ... 
FoNow  ATC  Instruction 


Low  Flight 

See  and  Avoid 


Air  Operations  Area  (AOA): 

Air  Carrier  ResporeiMities  

Airport  Operator  Responsit)ilities 


Badge  Dtspiay 
Detinitoo  o<  ..« 


Exclusive  Areas 


Airport  Security  Program  (ASP).  Compliance  with 
Airports;  Airport  Operator  Responsibilities 


Air  Traffic  Control  (ATQ: 
Error  as  mit)gating  factor  ... 
Error  as  exonerating  (actor 

Grotifxl  Control  

Local  Control _ 

Tapes  &  Transcripts  

Airworthiness  „ 


Ameus  Curiae  Briefs 

Answer  What  constitutes 

Appeals  (See  also  Timeliness:  Mailing  Rule): 
Briefs.  Generally  „ „ 


Additional  Appeal  Bnel  

Appellate  arguments 

Court  ot  Appeals,  appeal  to  (See  Federal  Courts): 
"Good  Cause"  (or  Late-Filed  Brief  or  Notice  of  Appeal 


Appeal  dismissed  as  rrxxX  after  complaint  withdrawn 

Motion  to  Vacate  construed  as  a  txief 

Perfecting  an  Appeal  

Extension  of  Time  for  (good  cause  (or)  


Failure  to 


93-18  Westair  Commuter. 

90-11  Thundertwd  Accessories;  91-8  Watts  Agricultural  Aviation;  Si- 
de Valley  Air. 
92-73  Wyatt  , 

91-8  Watts  Agricultural  Aviation. 
91-8  Watts  Agricultural  Aviation. 
91-8  Watts  Agncuttural  Aviatioa 

9112  &  91-31  Teny  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  93-17  MetcaJf. 
92-49  Richardson  &  Shtmp. 
91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  92-47  Cornwall;  93-17  Metcalf;  9^-29  Sweeney. 
93-11  MerWey. 
91-12  &  91-31  Terry  &  Menne;  92-8  Watl^ins;  92-49  Richardson  & 

Shimp. 
92-47  Comv«ll;  93-17  Metcalf. 
93-29  Sweeney. 

90-19  Continental  Airlines;  91-33  Oelta  Air  Unes. 

90-19  Ckxitinental  Airtines;  91-4  (Airport  Operator];  91-18  (Airport  Op- 
erator); 91-40  (Airport  Operator};  91-41  (Airport  Operator);  91-58 
(Airport  Operator). 

91-4  (Airport  Operator);  91-33  Delta  Air  Unes. 

90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport  Op- 
erator). 

90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-58  [Airport  Op- 
erator). 

91-4  (Airport  Operator];  91-18  (Airport  Operator);  91-40  (Airport  Oper- 
ator]; 91-41  (Airport  Operator];  91-68  (Airport  Operator). 

90-12  Continental  Airlines;  91-4  (Airport  Operator);  91-18  [Airport  Op- 
erator); 91-40  (Airport  Operator);  91-41  (Airport  Operator);  91-58 
[Airport  Operator). 

91-12  &  91-31  Terry  4  Menne. 

91-12  &  91-31  Terry  &  Menne;  92-40  Wendt. 

91-12  Terry  &  Menr>e;  93-18  Westair  Commuter. 

91-12  Terry  &  Merme. 

91-12  Terry  4  Menne;  92-49  Richardson  4  Shimp 

91-8  Watts  Agricultural  Aviation;  92-10  Right  Unlimited;  92-48  USAir; 

92-70  USAir. 
90-25  QatibefL 
92-32  BamhiU;  92-75  Beck. 

89-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall.  92-39  Beck; 

93-24  Steel  City  Aviation;  93-28  Strohl. 
92-3  Park;  93-6  Wendt;  93-6  Westair  Commuter.  93-28  Strohl. 
92-70  USAir. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 
91-48  Wendt;  91-50  4  92-1  Costello;  92-3  Park;  92-17  GiuMnda. 
92-39  Beck;  92-41  Moore  4  Sabre  Associates;  92-52  Beck;  92-57 
Detroit  Metro.  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen;  93- 
27  Simmorw;  93-31  Allen. 

92-a  Gnffin. 

91-11  Continental  Airlines. 

92-17  Giuftnda;  92-19  Cornwall;  92-39  Beck. 

89-8  ThundertJird  Accessories;  91-26  Brttt  Ainways,  Si -32  Bargen; 
91-26  Britt  Airways;  91-50  Costelto;  93-2  Wendt;  93-3  Wendt;  93- 
24  Steel  City  Aviation;  93-32  Nunez. 

89-1  Gressant;  89-7  Zenkner.  90-1 1  Thunderbird  Accessones;  90-35 
P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43  Detta  Air  Lines;  91-44  Delta  Air  L  .les:  91-46  Delta 
Air  Lines;  91-^7  Delta  Air  Unes;  92-11  Alilin;  92-15  Dillman;  92-18 
Bargen;  92-34  Carrell;  92-35  Bay  Land  Aviation,  92-36  Southwest 
Airlines  Co.;  92-45  OBnen;  92-56  Montauk  Caribbean  Ainways;  92- 
67  USAir;  92-68  Weintraub;  92-78  TWA;  93-7  Dunn.  93-8  Nunez; 
93-20  Smith;  93-23  Allen;  93-31  Allen;  93-34  Castle  Aviation;  93- 
35  Steel  City  Aviation. 
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Subject  Matter  INDEX-Continued 

[Current  as  of  December  31, 1993] 


What  Constitutes 


Service  of  bhei—  Failure  to  serve  other  party 
Tirneliness  of  fstotice  of  Appeal 


Withdrawal  of 


"Attempr 

Attorney  Fees  (See  EAJA) 
Aviation  Safety  Reporting  System 
Bankruptcy 


Certificates  and  Authodzations:  Surrender  when  revoked 

Civil  Air  Security  Nabonal  Airport  Inspection  Program  (CASNAll^ 

Civil  Penalty  Amount  (See  Sanction) 
Closing  Argument  (See  Final  Oral  Argument) 

Collateral  Estoppel _ 

Complaint  

Complainant  Bound  By 

Failure  to  File  Timely  Answer  to ™!!!!."!"!."!1"."."!!.     ~" 


Timeliness  of 

Compliance  &  Enforcement  Program  (FMOrciw  No  "JiVw^^ 

Sanction  Guidance  Table  „ 

Concealment  of  Weapons 

Consolidation  of  Cases  """Z 


Continuance  of  Hearing  

Corrective  Action  (See  Sanction) 

Credibility  of  Witnesses: 

Deference  to  AU 

Expert  witnesses  _ 

De  facto  answer _ 

Deliberative  Process  Privilege  


Deterrence „.. 

Discovery: 
Deliberative  Process  Privilege 


Depositions 
Notice  of 


Failure  to  Produce „ _ 

Sarxrtions  for „ 

Of  Investigative  File  In  Unrelated  Cse« 
Due  Process: 
Before  finding  a  violation 


"^T^^?^"'  ''-^  ''^  ^-'  "^^  «2-17  G^uflnda; 
92-1 7  Giuffrida;  92-1 9  Comwal 

^2?Si^TJS^  ^^  ^^~^  ^*®'^  ^"^  ^*^  ^-^  '^*=C^; 

^^ti^!^'^^^^\^^  ^^°'  ®^  ^*^  ^^  Sussman;  90- 
^^^^"'  ^^  ^'^'«:  ^^  •te'*^  90-9  Van  Z*kJI:  90-13 
O-DeU;    90-14    Millen    90-28    Puteo;    90-29    SealandeT  9o5o 

A»1mes;  90-1  Nestor  91-5  Jones;  91-6  Lowery;  9i-i3  Kreamer 
9r-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer  91-21 
tH^^'-Jl:^  ^""^  ^•"^  Co.;  91-23  oWital  Air- 
?^'  «r^i.^f'*"=  ^'-27  Delta  Air  Lines;  91-28  Continental  A^- 
S)^i^;^,f?*'=  ^'-^  ^SPRO;  91-35  M.  GrahaSTl-Si 
Howar(^  91-37  Vereen;  91-39  America  West  91^2  PoTexw^ 
9-49  Shiekte;  91-56  Mayhan;  91-67  Britt  ^.rways:  9?^59  gS 
91-60  Bnnton;  92-2  Koller;  92-^  Delta  Air  LJnes?92-€  RoS 

£;A^'"°'J^:;f°  ^^  ^  ^^^  92-21  Cronberg;  ^ 
Dete  An  Unes;  ^-23  Delta  Air  Lines;  92-24  Delta  Air  Un^;  92-25 

^^A^^a^l^Z^^^  ^  ^^^'  ^-^  Delta  Air  Unes;  92-33 
^^-  d^!^^ t,*f'  ^^  -^"^-^  92-W  Delta;  92^ 
2^.'.  ^^^!^dJ^:^  Northwest  Airlines:  92-65  Northwesi 
Awfcnes;  92-60  Costelto;  92-61  Romerdahl;  92-62  USAr  92-63 
Schaefen  92-64  Delta  Air  Lines;  92-66  DeHa  A»  L^^si  gl^e 
^^ot^^'^.\**°°"^'-  ^-^  °«««  ^  Lines:  93-1  Powel  A 
P^-  ^^^Z^'  ^^^  ''*"^«:  93-15  Brown;  93-21  Delta  Ai< 
Ljjes;  93-22  Yannotone;  93-26  Delta  Air  Lines;  93-33  HPH  Avia- 

89-6Schultz, 

l?i  r^'  ^1:^,1  ■^^"y  *  ^«™*;  92-49  Richardson  &  Sh^rp. 
91-2  Continental  Airlmes. 

92-73  Wyatt 

^^^^^^^I^I^'i.?^-'^  '^''P***  Operator);  91^0  [Airport  Oper- 
ator]. 91-41  [Airport  Operator];  91-68  [Airport  Operator). 


91-8  Watts  Agricuftural  Aviatioa 

90-10  Webb;  91-63  Koler. 

®*^*^^%^!?  ^'1^'  92-32  Bamhill:  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  Equ4>ment  .  '^  'a 

91-61  Hagwood;  93-13  MedeL 
®^JSchultz;  89-6  American  Airtines;  91-<38  Esau;  92-6  Delta  Aii 

8^  Schultz;  90-23  Broytes;  90^  Cato;  90-37  Northwest  Airtines 

91-3  Lewis;  95-5  Delta  Air  Lines. 
89-6  Schultz;  92-46  Sutton-Sautter  92-61  KoWick. 
90-12  Continental  Airlines;  90-18  Corrtinental  Airtines;  90-19  Corv 

tinental  Airtir^es. 
90-25  Gabbert;  92-29  Haggland. 


90-21  Carroll;  92-3  Parti.  93-17  Metcaif 

90-27  Gabbert;  93-17  Metcaif. 

92-32  Bamhin. 

89-«  American  Airlines;  90-12  Continental  Airlines:  90-18  Continenta 

Airtines;  90-19  Continental  Airtines. 
89-6  Schultz;  92-1 0  Flight  Unlimited. 

89-6  American  Airtines;  90-12  Continental  Airtines;  90-18  Continenta 

Airtines;  90-19  Continental  Airtines. 
91-64  Alaska  Airtines. 
91-54  Alaska  Airtines. 
90-18  CoTTtinental  AirSnes;  90-19  Continental  Airtines.  91-17  KDJ 

Aviation;  93-1 0  CosteOo. 
91-17  KDS  Aviation;  91-64  Alaska  Airiwies. 
92-46  Sutton-Sautter. 

90-27  Gabbert. 
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ViolaborTOi  — 

EAJA: 

Adveraaiy  Acfudcatioo 

Further  proceedings _. 

Juriadfction  over  appeat 

Otar  experises 

Prevailmg  pvty __.._ — 

SObttanliat  JttttMcaten 

Ek  Partr  Communicabons 

Extenmikattime: 

By  agreennnf  of  Parlies 

Dianvssalby  Owtsion-maker  .. 

Good  Cause  far 

Obiecfion  to  __..—.._— _.-~~. 
Who  (ray  grant      i.~ 

Federal  Courts  .„..~__.„.......^... 

Federal  Rules  otCivif  Pracedure 

Fifiaf  Oraf  Argumerrt  _..».._^..... 

rHBarms  (See  Weapons} 

Fcaedo(»e(lRiaanatioaAct  

Guns  (S«»  WeaporsI 


tMatariaisTransp.  Act. 
CMPereNy 


lActioa 
RrsMime  vioiation 


GrawiTy  o(  the  vtotation 

Crtminal  PenaRy 

Knowingly 

Initial  Decision:  What  constitutes 
Interference  with  crewmembers  .. 
Intadeculory  Appeal 


Internal  FAA  Pticy  t/br  Piocedures 

Jurisdktion: 

After  initial  decision _ 

$50W)  Limit 

EAJA  cases 

HazMat  cases - — . 

NTS8  

Kiwwtedge  (See  also  Wtapons  ViotatSons}:  0(  concealed  weapon 

Laches  (See  Unreasonable  Delay) 

UaSt^  EM* 

Owenigfat  express  (Morery 

Mairtertance  (See  Aircraft  Maintenance^ 

Maintenance  Instructiort 

MiaMeronce  Manual - - 


Mootness:  Appeal  d»missed  as  moot  ater  Coiqplaint  Withdaawi  — 

^4ational  Aviation  Safety  Inspection  Program  (T4ASIP) .'. 

National  Transportation  Safety  Board: 

AjJrrjnictraW  nrt  hn<jn^  fyl  KfTSB  CS*  ISBf -     , 


Lack  o(  Jurisdction 

htaliaa  at  Heam^  Receipt 

Nolica  o(  Proposed  Civil  Penalty: 
Initiates  Action  ,„_„.>..__„._..~...... 

Sigrtature  of  agency  attorney  

Operate  ._.».._-._..._..~~.~..~..~ ~ 

Oral  Argument 

Decision  to  hold _^.._...— ..» 

Ihsthjcions  fcr  „._ ,.._»._ »....„... 

Order  Assessing  Civl  Penalty. 

Appeal  from ____._„__ _...........„. 

Withdrawal  of  ._«__.«..»...>...._..■.....>.._—»_ 
Parts  Manufacturer  Approval:  Failure  to  obtain 


89-&  Amencair  Airlines:  90- 12  Continentar  Airlines;  90-37  Northwest 
Airlirws. 

9D-t7  Wilson;  »t-tT«  91-52  KDS  Aviation. 

91-62  KDS  Aviatioa  .     . 

92>-74WendL 

93-29  Sweeney. 

91-62  KDS  Aviation. 

91-62  &  92-71  KDS  Aviation;  93-9  Wendt 

93-10  CosteOo. 

89-6  American  Airlines;  92-41  Moore  &  Sabre  Associates. 

89-7  Zenkner.  90-39  Hart. 

89-8  Thuodeftxrd  Accessories. 

89-8  Thunderbird  Accessories;  93-3  WendL 

90-27  Gabbert 

92-7  West 

91-17  KDS  Aviation. 

92-3  Park. 

93-10  CosteBo. 

90-37  Northwest  AirUnes;  92-76  Safety  Equipment;  92-77  TO. 

92-77  TCI. 

92-77  TCI. 

92-77  Ta. 

92-77  TCI. 

8e-77TC». 

92-77  TCI. 

92-77  TCI. 

92-32  Ban^iilL 

92-3  Park. 

80-ft  Aviertean  Airlines;  9t-64  Aiaslcff  Airlines;  93-37  Airspect 

89-6  American  Airlines;  90-12  Contnental  Airlines;  92-73  WyatL 

90-20  DegenhardI;  90-33  Cato;  90-32  Bamhi;  93-28  StrohT. 

90-12  Continental  Aii1ioe& 

92-74  WendL 

92-76  Safety  Equipment 

90-tT  Thunderbird  Accessories. 

89-6  Schultz;  90-20  Degenhardt 


Ttiurxtefbird'  Accessories;  90-39 


89-7  ZenRner:  90-9  l#Btzr  90-rt 
Hart. 

93-36  Valey  Air. 

90-1 1  Thundert>ird  Accessories. 

92-4  Griffin. 

90-16  Rocky  Mountain. 


9)-t2  T«ay  %t  Menn^  92-49  niehawjsqn  ft  Shimp:  93-t8  Westair 

Commuter. 
QO-ti  Tbundetto^  Accessories;  90-t7  Wilsort;  92-74  WendL 

9e^>  EaMf. 

9T-9  CbntfhenCaT  Airlines. 

93-12  Langlon. 

9e->7WiisaR 

91-12  &  91-31  Teny  &  Menne;  93-18  Westair  Commuter. 

92-16  WendL  ' 

92-27  WendL 

92:-t  CostdkL 

89-4  Metz:  90-16  Rocky  Mountain;  90-22  USAir. 

gO-^frPMilsStTStJppIr- 
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Passenger  Misconduct . 

Smoking 

Penatty  (See  Sanction) 
Person 

Proof  &  Evidence: 

Affinnative  Defense 

Burden  of  Proof  

Circumstantial  Evidence 


CredibiWy  (See  Administrative  Law  Judges;  Credtoility  of  Witnesses) 

Criminal  standard  rejected 

Hearsay '...~''" 

Preporvjerance  of  evidence  .„ _ '_ 

Presumption  that  message  on  ATC  tape  is  received  as  transmitted  .. 

Presumjrtion  ttiat  a  gun  is  deadty  or  dangerous 

Substantial  evidence  ..._ „..„ _~_"I™!." 

Pro  Se  Parties:  Special  Considerations 

Prosecutorial  Discretion  


Recor^ideratioa' 

Denied  by  AU 

Granted  by  AU „ 

Stay  of  Order  Pending 

Remand _ 


Repair  Station _ „ 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  Q): 
Applicability  of __ 


Challenges  to 


Effect  of  Changes  in 
Initiation  of  Action  .... 

Rurrway  iricursions 

Sanctions: 
At)ility  to  Pay 


Agency  policy: 

AU  Bound  t)y  ..- 

Statements  of  (e.g.,  FAA  Order  2150.3A,  Sanction  Guidance  Table, 
mennoranda  pertaining  to). 
Corrective  Action  „ 


Discovery  (See  Discovery) 
Factors  to  consider 


First-Time  Offenders 

HazMat  (See  Hazardous  Materials  Trarup.  Act) 

Inexperience  _ 

Maximum  „ 


Pilot  Deviation 

Test  object  detection 


Unauttiorized  access 
Weapons  violations  ... 


Screening  of  Persons  Entering  Sterile  Areas 
Separation  of  Functions 


Service  (See  also  Mailing  Rule): 
Of  NPCP 


92-3  Part(. 
92-37  Giuffrida. 

93-18  Westair  Commuter. 

92-13  Delta  Air  Unes;  92-72  Giuffrida. 

90-26  &  90-43  Waddefl;  91-3  Lewis;  91-30  Tmjillo;  92-13  Delta  Air 
Lines;  92-72  Giuffrida;  93-29  Sweeney. 

90-12  Continental  Airlines;  90-19  Corrtinental  Airlines;  91-9  Continen- 
tal Airlines;  9^-29  Sweertey. 

91-12  Terry  &  Menr>e. 

92-72  Giuffrida. 

90-11  Thundeibird  Accessories;  90-12  Continental  Airlines;  91-12  & 

91-31  Terry  &  Menne;  92-72  Giuffrida. 
91-12  Terry  &  Menne;  92-49  Richardson  &  Shinrp. 
90-26  Waddell;  91-30  TrujiUo. 
92-72  Giuffrida. 

90-1 1  Thunderbird  Accessories;  90-3  Metz. 
89-6  American  Airiines;  90-23  Broytes;  90-38  Continental  Airiines; 

91-41  [Airport  Operator];  92-46  Suttoo-Sautter;  92-73  Wyatt 

89-4  &  90-3  Metz. 

92-32  BamhUL 

90-^1  CarroO;  90-32  Continental  Airiines. 

89-6  American  Airiines;  90-16  Rocky  Mountain;  90-24  Bayer.  91-61 

Hagwood;  91-64  Alaska  Airiines;  92-1   Costete;  92-76  Safety 

Equipment 

90-1 1  Thunderbird  Accessories;  92-10  Flight  Unimited. 

90-12  Continental  Airiines;  90-18  Conbnental  Airiines;  90-19  Con- 
tinental Airiines;  91-17  KDS  AviatkJO. 

90-12  Continental  Airiines;  90-18  Continental  Airiines;  90-19  Con- 
tinental Airiines;  90-21  CarroB;  90-37  Northwest  Airiines. 

90-21  Carroll;  90-22  USAir;  90-38  Continental  Airiines. 

91-9  Continental  Airiines. 

92—40  Wendt.  93-18  Westair  Commuter. 

89-5  Schultz;  90-10  Wet*;  91-3  Lewis;  91-38  Esau;  92-10  Fhght 
Unimited;  92-32  Bamhill;  92-37  &  92-72  Giuffrida;  92-38 
Cronberg;  92-46  Sutton-Sautter;  92-61  KobSck;  93-10  Costelto. 

90-37  Northwest  Airiines;  92-46  SuttorvSautter . 

90-19  Continental  Airiines;  90-23  Broyles;  90-33  Cato;  90-37  North- 
west Airiines;  92-46  Sutton-Sautter. 

91-18  [Airport  Operator);  91-40  (Airport  Operator];  91-41  [Airport  Op- 
erator); 92-5  Delta  Air  Unes;  93-18  Westair  Conjnuter. 

89-5  Schuto;  90-23  Broyles;  90-37  Northwest  Airlines;  91-3  Lewis; 
91-18  (Airport  Operator);  91^0  (Airport  Operator);  91-41  (Airport 
Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautter;  92-51 
Kobiick. 

89-5  Schuitt;  92-5  Delta  Air  Lines;  92-51  Kobiick. 

92-10  Fhght  Uniimtted. 

90-10  Webb;  91-63  Ko«er. 

89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 
Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Bamhill. 

92-8  Watkins. 

90-18  Continental  Airlines;  90-18  Continental  Airiines;  90-19  Con- 
tinental Airiines. 

90-19  Contnental  Airiines;  90-37  Northwest  Airiines. 

90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill; 
92-46  Sutton-Sautter;  92-51  Kobiick. 

90-24  Bayer,  92-58  Hoedl. 

90-12  Continental  Airiines;  90-18  Continental  Airiines;  90-19  Con- 
tinental Airiines;  90-21  Carroll;  90-38  Continental  Airiines;  91^13 

90-22  USAir. 
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Of  FNPCP 

Vaikj  Service 

Settlement - 

Snrwking - 

Standard  Security  Program  (SSP)  Compliance  witti 


Stay  of  Orders 
StticrLiabiity-.. 


ZI 


Test  Otitect  Detection . 


Proof  of  violation 

Sarx^tjon 

Timeliness  (See  also:  Comptaint;  Mailing  rule;  and  Appeals): 

Of  response  to  NPCP 

Of  cornplaint 

Of  request  tor  heatinff 


Unapproved  Parts  (See  also  Parts  Manufacturer  Approval 

Unauttwrized  Access: 

To  Aircraft 

To  Air  Operations  Area  (AOA) 


Unreasonable  Delay:  Tn  fnitiating  Action  . — 
Visual  Cues  Indicating  RunMoy,  Adequacy  «l . 
Weapons  Violations 


ConcealmenC  (See  ConcMlraeot^ 

Deadly  or  DangprobS. 

First-time  Offenders 

Intent  to  commit  violation 


Knowledge  Of  Weapon  Concealment  (See  also  Knowledge) 
SanettoT  |Se»  "Sarictlon7 
Witnessesr  Absence  of  >  Falura  to  suEipoena 


REGUt/fTIOWS  (TlOe  14  CFR.  unless  otTierwise  noted 

1.1  (operate —. 

1.1  (person^ 

T3.  TB 


13.201  . 
rJ.20Z. 

tar.204 . 

13.205  . 

13.207. 
13.208. 

13.209 

13ri10 

13^11 


93-13  MedeL 

92-18  PiyQft^  ^ 

91-50  &  92-1  Costelk). 

92-37  Giuffrida. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-T?  Con- 
tinents Airlines;  91-33^  Delta  Air  tines;  91-55  Continentaf  Airtines; 
92-U  Delta  Air  Lines. 

90-31  Carroll;  90-32  Continental  Airlines. 

89-5  Schuftz;  90-27  Gabbert;  91-18  (Airport  Operators);  91-40  (Air- 
port Operator];  9\-6&  [Airpoit  Operator^ 

90-12  Continental  Airlines;  90-18  Continenta*  Airtbies;  90-19  Con- 
tinental Airlines;  91-9  Continental  Airlines;  91-55  ContinenCal  Air- 
lirws;  92-13  Delta  Air  Lir>es. 

90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-9  Continen- 
tal Airlines;  92-13  Delta  Air  Lines. 

90-18  Continental  Airlines;  90-19  Continental  Airlines. 

90-22  USAir. 

91-61  Hagwood;  93-13  MedeL 

92-72  WyatL 

93-12  Langton. 

93-19  Pacific  Sky  Supply. 

90-12  Continental  Airlines;  90-13  Continental  AirlinesL 

90-37  NorttTwest  Airlines;  91-18  (Airport  Operator);  91-40  (Airport  Op- 
erator); 91-58  [Airport  Operator). 

90-21  Cam>ll. 

92-40  WendL 

89-5  Schultz;  90-10  Webb?  90-2&  Degenferdt;  90^23  Broylesr  90-33 
Cato;  90-2ft  1  90-43'  Wadded;  91-^  Lewis;  »1-d0  Tttpo;  91-38 
Esau;  91-63  Koller;  92-32  BamhiU;  92-46  Sutton-Sautter;  92-51 
KoUick;  92-59  Petek-Jacfcson. 

1 9a-2&&.  90-43- Waddelk  9V-30T(ujillo;  91-36  Esau 

8&-&  Schultz 

89-5  SctHiltz;  90-20  Degenhardt;  90-23  Bmyles;  90-»  WaeWelf.  fV 

3  Lewis;  91-53  Koller. 
89-6  Schulte;  90-20  DegenhardL 

92-3  Park.    ' 

91-12  &  91-31  Terry  &  Menne;  93-13  Westair  CommulBr. 

Ot  1  ft  WintMi  rfMTwnitor 

90-16  Rodcy  Mountain;  90-22  USAiT;  90-37  ItortlUMWt  Aiiines;  90- 
38  Continental  Airlines;  91-9  Contmentai  Airtines;  9T-l«  (Airport 
Operator);  91-51  Hagwood;  92-1  Costello;  ;  92-46  Sutton-Sautter; 
93-13  Medel;  93-28  StroN. 

90-12  Continental  Airtines. 

90-6  American  Airtines;  92-76  Safety  Equipment 

90-12  Continental  Airtines;  90-21  Canoll;  90-38  Continental  Airtines. 

90-20  Deoenhardt;91-17  KDS  Aviation;  91-54.  Alasfca  Airtines;  97-32 
BamhilL 


1^212 

t3.213 

13.214 
13215 
13216 


90-21  Canoll;  91-61  Hagywxxt  92-73  WyatU  92-76-  SateV  E<»*P- 

ment:  93-13  Medel;  93-28  Strohl. 
90-3  Metz;  90-15  Playter,  91-18  (Aiipoit  Operator};  99-95  BamhiU; 

92-47  Cornwall;  92-75  Beck;  92-78  Saiaty  Equipmei* 
92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 

93-28  StrohL 
8»-€  American  Airtines;  89-7  Zenkner,90-a  Metr.  »-f  t  ThuNde«ird 

Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costelto;  92-9  Griffin; 

92-18  Bargen;  92-19  CorAwall;  92-57  Daaoil  MeIrA  Wayn*  Co. 

Airport;  92-74  Wendt;  92-76  Safety  Equipment;  93-2  WendL 
90^TT  ThundertJirtf  Accessones;  9T-2  Continental  Airtines. 

91-3  Lewis. 
1 93-28  StroN. 


1 
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t42t7 

13.218 

ia2i9 

13220 


9t-t7  KOS  Aviation. 

89-6  Amehcan  Airlines;  90-1 1  Thunderbifd  Accessories;  90-39  Hart; 
92-9  Grilfia;  92-73  Wyatt.  93-19  Pacific  Sky  Supply. 

89-6  American  Airlmes;  91-2  Continental  Airknes;  91-54  Alaska  Air- 
lines; 93-37  Airspect 

89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agricultural  A«ie- 
tion;  91-17  KOS  Aviation;  91-S4  Alaska  Airlines;  92-46  SoOBr)- 

92-29  Haggland;  92-31  Eadc^;  92-52  CuHop; 
92-72  Giuffrida. 

91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida. 
90-26  Waddell;  91-4  (Airport  Operator!;  92-72  Giutirida. 


•0-21  Carroll. 
92-3Par1(. 


I 


13.234 
13.235 


Part  14 

14.01 

14.04 


14.05 

14.20 

14.22 

14.28 

21.303 

25.855 

39.3 -.. 

403 

43.9 

4XtS 

43.15 

65.15 

65.92 

91.8  (91.11  as  o<  VI 8/90) 

91.9  (91.13  as  of  8/18/90) 


91.29  (91.7  as  of  8/18/90) 

91.65(91.111  as  of  8/18/90)  .. 
9147  (91.1^3  as  of  8/18/90)  - 

91.79  (91.119  as  of  8/18/90)  .. 
•t.g7  (01.129  as  of  8/18/90) - 
91.173  (91.417  as  of  8/18/90) 


92-19  ComwaB. 
92-3  Parte 

89-5  Schultz;  90-20  Degenhardl;  92-1  Costelto;  92-18  Bargen;  92- 
32  Bamhill;  93-28  StroW. 

89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner.  89-8  Thun- 
dertjird  Accessories;  90-3  Metz;  90-11  Thundert)ird  AccetsoilBs: 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27 
Gabbert,  90-35  P.  Adarre;  90-19  Continental  Airlines;  90-39  Hart 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  WBBs 
Agricullural  Aviabon;  91-10  Graham;  91-11  Continental  AWnw; 
91-12  Bargen;  91-24  Esau;  91-26  Brttt  Ainwiys;  91-31  Teo^  A 
Menne:  91-32  Bargen;  91-43  Delta;  91-44  Delta;  91-45  Parts;  »1- 
46  Delta;  91-47  Delta;  91-48  Wendt;  91-62  KDS  Aviation;  91-63 
Kollen  92-1  Costelto;  92-3  Park;  92-7  West;  92-1 1  AJilin;  9^-15 
DUIman;   92-16  Wendt;  92-18   Bargen;  92-19  Cornwall;   92-27 
Wendt;  92-32  BamhiP;  92-34  CarreH;  92-35  Bay  Land  Aviatiorr.  9^ 
36  SouttTwest  Airttries;  92-39  Beck;  92-45  CBrien;  92-62  Bedq 
92-56  Montauk  Caribbean  Airways:  92-67  Detroit  Metro.  Wa^^w 
Co.  Airport  92-67  USAir.  Inc.;  92-69  McCabe;  92-72  Giuffrida;  92- 
74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Commuter,  93-7 
Dunn;  93-8  Nunez;  93-19  PaciTK;  Sky  Supply;  93-23  ADen;  83-27 
Simmons;  93-28  StroN;  93-31  Allen;  93-32  Nunez. 

90-19  Conthiental  Airlines:  90-3t  Cant*;  90-32  Continental  Airitaes; 
90-38  ContSnentaf  Airtines;  91-4  (Airport  OperaforJ. 

90-tT  ThundBrtwtf  Accessories;  90-T2  Cortlnenlaf  AirCnes;  30-15 
Playter;  90-17  WSson;  92-7  West 

92-74  Wendt;  93-2  WendL 

91-17  KDS  Avratlon;  92-71  KDS  Aviattoa 

91-17  KDS  Aviatton;  91-52  KDS  Aviatkxi;  92-71  KDS  Avialton;  93-10 
Costelto. 

90-17  Witsoa 

91-52  KDS  Aviation. 

93-29  Sweeney. 

91-52  KDS  Avation. 

93-19  Pacific  Sky  Supply. 

92-37  Giuffrida. 

92-10  Flight  Unlimited. 

92-73  WyatL 

91-8  Watts  Agricuttijral  Aviation, 

90-1 1  Thunderbird  Accessories. 

90-25  &  90-27  Gabbert;  91-8  Watts  Agricultural  Aviatioa 

92-73  WyatL 

92-73  WyatL 

92-3  Parte. 

90-15  Playter.  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  9C-40 
Wendt;  92-48  USAir;  92-49  Richardson  &  Shimp;  92-47  CormM; 
92-70  USAir  93-9  Wendt;  93-17  Metcaff;  93-18  Westair  Com- 
muter, 93-29  Sweeney.  _ 

91-8  Watts  Agricultural  Aviation:  92-10  Flgtrt  Unlimitwl 

91-29  Sweenejr. 

91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 
RidwPdson  k  Shimp;  93-9  WendL 

9&-t5  Ptayter;  92-47  ComwaB;  93-17  MeteaNw 

91-12  &  91-31  Terry  &  Mervte;  92-8  Watkint. 

91-8  Watts  Agricultural  Avtatton. 
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107.1 


107.13 


107.20 
107.21 


108.5 


108.7  .. 
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135.421 
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49  CFR: 
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171.8 

172.101  ... 
172.200  ._ 
172.202  ... 
172.204  ._ 
172.304  ._ 
172.400  ... 
172.406  ™ 

173.1  . 

173.27 

173.115  ... 
173.240  ... 
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STATUTES 

5  U.S.C.: 
504 


552 

554  ....... 

556 

557 

11  U.S.C.:. 

362 

28  U.S.C: 

2412 

2462 


49  U.S.C.  App.: 
1301(31)  (operate) 
(32)  (person)  .. 
1356 


90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  [Airport  Opera- 
tor); 91-58  [Airport  Operator). 

90-12  Continental  Airlines;  90-19  Continental  Airlines;  91-4  [Airport 
Operator);  91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41 
[Airport  Operator);  91-58  [Airport  Operator). 

90-24  Bayer.  92-58  Hoedl. 

89-5  Schultz;  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90-26 
&  90^3  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10  Gra- 
ham; 91-30  Tnjjillo;  91-38  Esau;  91-53  Koller.  92-32  Barnhill;  92- 
38  Cronberg;  92-46  Suttoon-Sautter;  92-51  KoWick;  92-59  Petek- 
Jackson. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Corv 
bnental  Airlines;  91-2  Continental  Airlines;  91-9  Continental  Airlines; 
91-33  Delta  Airlines;  91-54  Alaska  Airlines;  91-55  Continental  Air- 
lines; 91-13  Delta  Air  Lines. 

90-18  Continental  Airlines;  90-19  Continental  Airlines. 

90-23  Broyles;  90-26  Waddelt;  91-3  Lewis;  92-46  Sutton-Sautter 

90-12  Ck>ntinental  Airlines;  90-19  Continental  Airlines;  90-37  Norttv 
west  Airlines. 

90-18  Continental  Airlines. 

92^18  &  92-70  USAir. 

92-37  Giulfnda. 

92-37  Giuffrida. 

90-12  Continental  Airlines. 

92-37  Giulfnda. 

92-10  Flight  Unlimited. 

90-21  C^rrofl. 

93-36  Valley  Air. 

90-1 1  Ttxjnderbird  Acx^ssories. 

90-1 1  Thunderbtrd  Accessories. 

90-12  Contnental  Airlines;  90-19  Continental  Airtines;  90-37  North- 
west Airlir>es. 

92-10  Flight  Unlimited 

90-22  USAir. 

92-76  Safety  Equipment 

92-77  TCI. 

92-77  TCI.     . 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TO. 

92-77  Ta. 

92-77  TO. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

92-73  WyatL 

90-21  Carrofl. 


90-17;  Wilson;  91-17  KDS  Aviation;  92-71  KDS  Aviation;  92-74 
Wendt;  93-2  Wendt:  93-9  Wendt  93-29  Sweeney. 

90-12  Continental  Airtines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  93-10  Costelk). 

90-18  Continental  Airlines;  90-21  Carroll. 

90-21  Carroll;  91-54  Alaska  Airlines. 

90-20  (degenhardt;  90-21  Carroll;  90-37  f*)rthwest  Airlines. 

91-2  Continental  Airtines. 

93-10  Costelk). 
90-21  Carroll. 

93-18  Westair  Commuter. 
93-18  Westair  Commuter. 

90-18  Continental  Airlines;  90,19  Continental  Airlines;  91-2  Continen- 
tal Airlines. 
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1421 
1429 
1471 


1475 


1486 
1809 


90-tt  CbntoMW  Aiiiines:  9&-tS  CDOiRMlal  AMnes;  91-2  Conlnsn- 

tat  AirinM;  91 -4t  [Airport  Oparalarn  91-68  [Mrport  OpanM- 
92-10  Flighl  UrAntod;  92^8  USAir;  92-78  USAir  93-9  V«tondt 
92-73  V)(yatL 

89-6  ScbJtzi  90-tO  Webb;  90-20  D«genhardt;  90-12  Contmenlai  Air- 
lines; 90-18  ConfirtentaJ  AirliriM:  90-19  Conbr^efrtal  Atrlir^as;  90-23 
Bnnrtas;  90-2B  and  90-43  yMaddal;  90-33  Cakx  90-^  MorttMstf 
AMnes;  90-^  Htet;  91-2  Continent  Airtines;  91-3  Lewis;  91-18 
(Aiipoil  Operato»^  91-63  Kolter.  92-6  Delia  Air  Lines:  92-10  Hght 
LMIwilniA  K--48  SUtton-Sattw;  92-61  Kabkck;  92^74  W«w«;  92-76 

90-20  DegaBlMidt  90-12  ConGnertaT  AMnes;  90-T8  Continenta!  Air- 
lines; 90-49  Continental  Airlines;  9t-2  Confinental  Airlines;  91-3 
LaMS;9l-t8  lAiipart  Opera(oi(. 

90-21  CamJ. 

92-77  TCI. 


Civil  Peaahy  Adiena— Oiden  lamed 
by  (he  Adaaiaisbvtor 

(Current  as  of  December  31, 1993| 

The  digests  of  the  Admhristrator's 
final  decisk>iis  and  orders  are  arranged 
by  ocder  number,  and  briefly  suramarize 
key  points  of  the  decisioa.  The 
foUowing  compibtioB  of  digests 
inchides  all  final  dedskms  and  orders 
issoed  by  tfie  AdinimstFakv  from 
October  1. 1993.  to  December  31. 1993. 
The  FAA  will  publish  noncumulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g,  April.  July.  October, 
and  Januaiy  of  each  year). 

These  digests  do  not  constitute  legal 
authority,  aivd  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  olher  interested  persons  should 
always  crmstdt  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Raymond  B.  Strohl 

Ordet  No.  93-28  (1 0/!20/93) 

Further  Briefing  Ordered.  The  parties 
are  dveded  to  provide  a  full  procedural 
history  of  the  case  and  to  brief  the 
following  issues.  (1)  Whether  the 
Administrator  has  jurisdiction;  (2) 
whether  the  law  judge  has  jurisdiction; 
(3>  whether  the  order  assessing  dvil 
penalty  issued  by  Complainant  is  valid 
p^ntt  that  Respondent  filed  a  timely 
request  for  hearing:  and  (4)  whether  the 
terms  of  any  settlement  agreement 
entered  into  by  the  parties  eliminate  the 
need  for  further  proceedings.  The 
parties  hav9  30  days  to  file  their 
additional  briefs. 


Id  Ae  Hater  tif  Made  Sweemf 

Order  No.  93-29  (10/20/93) 

Faibue  to  See  ami  Avoid.  Tfas 
Adninistrator  affiinwd  the  law  }adg»'» 
decision  finding  that  Respondenl,  the 
pilot  of  •  fioct-eqtripped  Cessna  206, 
failed  to  mamtain  vigilaoce  so  as  to  see 
and  avoid  uiotber  aircraf)  when  he 
struck  the  other  aircraft  from  the  rear. 
Both  aircrafts  were  on  sightseeing  touis 
for  the  same  operator.  R^pondent  knew 
that  the  other  aiicrafi.  was  directly  ahead 
of  his  and  that  both  aircraft  were 
heading  for  the  same  destination.  No 
weather  or  mechanical  problems 
existed.  Respondent  should  have 
changed  his  position  in  his  seat  or 
maneuvered  his  aiccrafl  to  see  around 
any  obstnicti^tfi  Meriting  his  line  of 
vision.  Raspondenl  created  a  cfribsioa 
hazard  by  operating  so  close  to  the  oAwr 
aircraJL  He  operated  his  aiicnfi  in  a 
careless  or  reckless  mamer. 

Crrcuntstuntiat  Evidence. 
Complainant  could  use  circumstantial 
evidence  to  sustain  its  burden  of  proof. 

In  the  Matter  of  William  S.  Poet  , 

Order  No.  93-90  (10/^0/93) 

Applicant's  Personal  Expenses  Under 
the  EAJA.  The  Admim'strator  held  that 
the  applicant's  own  expenses  incurred 
to  attend  the  hearing  in  his  case  were 
not  recoverable  under  the  Equal  Access 
to  Justice  Act  (EAJA).  Nothing  in  §  14jQ5 
of  the  Federal  Aviation  Reguktions. 
which  discusses  allcwable  attorney  Cees 
and  expenses,  would  lead  ooa  to 
conclude  that  an  applicant's  personal 
expenses  mafy  be  recovered.  Tbe 
ex]>enses  recoverable  undet  the  EA^ 
are  those  incurred  by  an  "attorney, 
agent,  or  expert  witness  representing  or 
appeacing  on  behalf  of  the  party." 


In  the  Matter  of  Shone  Thontas  Alfeti 

Order  No.  33-31  (10/20/93) 

Reconsideration  Denied.  The 
Administrator  denied  Resposdenf* s 
petitioii  km  lecoRsiderafion  of  PAA 
Order  No.  93-23  Only  22, 1993). 
Respoodeat  failed  to  show  that  good 
cause  exisled  te  excuse  his  entimely 
appeal  brief  The  Administrator 
affimied  bis  prior  dismissal  of 
Respondent's  appeal. 

In  the  UatterofRad  Nunez 

Order  No.  93-32  flO/20/93) 

Reconsideratioa  Graated.  The 
Administrator  granted  RespoiuieiU's 
petition  for  recon&ideiation  of  FAA 
Order  No.  03-02  (Match  24. 1993).  The 
Administiator  had  dismissed 
Respondent's  appeal  for  failure  to  file  an 
appeal  brief.  Upon  reexamination,  the 
Acuninistzator  CoAind  that  Respondent's 
notice  of  appeal  contained  sufficieat 
informatkn  to  comply  with  the 
requirements  for  an  appeal  brief. 
Respondent's  notice  of  appeal  was 
construed  as  an  appeal  brief. 
Respondent's  notice  of  appeal  was 
construed  as  an  appeal  brief. 
Respoikdent's  appeal  was  reinstated. 
Complainant  was  given  35  days  to  &le 
a  reply  brief. 

In  the  Matter  of  HPHAriotiom 

Order  Na  93-33  (11/18/93) 

Mr'ithdmmz/  cf  Appeal.  Respondent 
withdrew  its  notice  of  appeal 
Respondent's  appeal  is  dismissed. 

In  the  Matter  of  Castle  AviatioD. 

Oder  Na  93-34  (11/23/^) 

Dismissal  of  Appeal.  Respondent 
failed  to  perfiKl  its  appeal  by  filing  an 
appeal  brief  as  required  by  14  Uh"K 
13.233(c).  Respondent's  appeal  is 
dismissed. 
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In  the  Matter  of  Steel  City  Aviation 

Order  No.  93-35  (11/23/93) 

Dismissal  of  Appeal.  Respondent 
foiled  to  ;>erfect  its  appeal  by  filing  an 
appeal  brief  as  required  by  14  CFR 
13.233(c).  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  Valley  Air  Services.  Inc. 

Order  No.  93-36  (12/21/93) 

Allegation  of  Operating  Without 
Timely  Overhaul  of  Governors.  The 
complaint  alleged  that  Valley  Air 
operated  its  aircraft  when  the  propeller 
governors  had  not  been  overhauled  as 
required.  Respondent's  defense  was  that 
it  had  obtained  a  letter  from  the 
manufacturer  extending  the  time 
between  overhaul,  and  that  this  letter 
was  a  valid  "maintenance  instruction" 
within  the  meaning  of  14  CFR 
135.421(b). 

"Maintenance  Instruction  "  Defined. 
Maintenance  instructions  are  general 
instructions  that  manufacturers  are 
required  to  furnish  to  all  operators,  and 
that  operators  in  turn  are  required  to 
obey.  Maintenance  instructions  do  not 
include  either  "instructions"  issued  to 
particular  operators,  or  optional 
"instructions." 

Manfuacturer's  Letter  of  Extension 
Was  Not  A  Maintenance  Instruction. 
Contrary  to  the  law  judge's  holding,  the 
manufacturer's  extension  of  time  for 
overhaul  of  the  propeller  governors  was 
not  a  "maintenance  instruction"  within 
the  meaning  of  Section  135.421. 
Woodward's  extension  of  the  time 
between  overhaul  was  issued  to 
Respondent  alone — not  to  all  operators. 
Also,  the  effect  of  the  letter  was  to 
relieve  Respondent  of  the  requirement 
to  overhaul  the  governors  at  1.800 
hours. 

Extension  Was  Not  Retroactive.  Even 
if  the  extension  letter  were  found  to  be 
a  maintenance  instruction.  Respondent 
had  already  flown  the  aircraft  103.5 
hours  past  the  1.800-hour  limit  when 
the  inspector  discovered  the  problem. 
Thus,  the  rules  had  already  been 
vTolated  when  Respondent  sought  and 
obtained  the  extension  letter  from 
Woodward.  Although  Woodward  may 
have  intended  its  purported  extension 
to  be  retroactive,  it  simply  did  not  have 
the  power  to  exonerate  Respondent  from 
a  pre-existing  violation  of  tne  rules. 

Sanction.  In  light  of  all  the 
circximstances  of  this  case,  including  the 
uncontroverted  evidence  in  the  record 
that  Respondent  had  already  flown  its 
aircraft  103.5  hours  past  the  1,800-hour 
hmit  before  the  manufacturer  was  even 
contacted,  a  sanction  of  $4,000  is 
appropriate. 


In  the  Matter  of  Airspect.  Inc. 
Order  No.  93-37  (12/21/93) 

Interlocutory  Appeal  of  Right 
Dismissed.  Complainant's  interlocutory 
appeal  of  the  law  judge's  decision  to  • 
accept  Respondent's  late-filed  answer 
did  not  meet  the  requirements  for  an 
interlocutory  appeal  of  right  pursuant  to 
14  CFR  13.219(c).  The  law  judge's 
decision  did  not  violate  14  CFR 
13.205(b)  which  provides  a  basis  for  an 
interlocutory  appeals  of  right  when  a 
law  judge  exceeds  his  powers.  The 
Administrator  dismissed  Complainant's 
interlocutory  appeal  of  right,  and 
remanded  the  case  of  the  law  judge  for 
further  proceedings. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

In  June,  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
goal  was  to  make  these  decisions  and 
orders  more  accessible  to  the  public. 
The  Administrator's  decisions  and 
orders  in  dvil  penalty  cases  are  now 
available  in  the  following  commercial 
publications. 

Avlex,  published  by  Aviation  Daily, 
1156  15th  Street.  NW..  Washington.  DC 
20005. (202)  822-4669; and 

Gvil  Penalty  Cases  Digest  Service. 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo. 
MD,  21106.  (301)  798-1098. 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  50  Broad  Street 
East.  Rochester.  NY  14694,  (716)  546- 
1490. 

The  Decisions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc..  P.O.  Box  172,  Battle  Ground,  WA 
98604.  (206)  896-0376.  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040  (806)  733- 
2483,  is  placing  the  decisions  on  CD- 
ROM.  Finally,  the  Administrator's 
decisions  and  orders  in  civil  p)enalty 
cases  are  available  on  the  following 
computer  databases:  CompuServe; 
Fedix;  and  Genie. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject-matter  Index  and  digests. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 


available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters: 

FAA  Hearing  Docket,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
924 A,  Washington,  DC  20591;  (202) 
267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  AssisUnt  Chief  Counsel  for  the 
Aeronautical  Center  (AMC-7).  Mike 
Monroney  Aeronautical  Center.  6500  South 
MacArthur.  Oklahoma  Gty,  OK  73125; 
(405)  680-3296. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Alaskan  Region  (AAI^7).  Alaskan  Region 
Headquarters,  222  West  7ih  Avenue. 
Anchorage,  AL  99513;  (907)  271-5269. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Central  Region  (ACE-7).  Central  Region 
Headquarters.  601  East  12th  Street.  Federal 
Building.  Kansas  City,  MO  64106;  (816) 
426-5446. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Eastern  Region  (AEA-7),  Eastern  Region 
Headquarters,  JFK  International  Airport. 
Fitzgerald  Federal  Building.  Jamaica.  NY 
11430;  (718)  553-1035. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Great  L^kes  Region  (AGI/-7),  Great  Lakes 
Region  Headquarters.  OHaie  Lake  Office 
Center.  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018;  (708)  294-7108. 

Office  of  the  Assistant  Chief  Counsel  for  the 
New  England  Region  (ANE-7).  New 
England  Region  Headquarters,  12  New 
England  Executive  Park.  Burlington,  MA 
01803;  (617)  273-7050. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Northwest  Mountain  Region  (ANM-7), 
Northwest  Mountain  Region  Headquarters, 
18000  Pacific  Highway  South,  Seattle.  WA 
98188;  (206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Southern  Region  (ASO-7).  Southern 
Region  Headquarters,  3400  Norman  Berry 
Drive,  East  Point.  GA  30344;  (404)  30S- 
5200. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Southwest  Region  (ASW-7),  Southwest 
Region  Headquarters.  4400  Blue  Mound 
Road.  Fort  Worth.  TX  76193;  (817)  624- 
5707. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Technical  Center  (ACT-7),  Federal 
Aviation  Administration  Technical  Center. 
Atlantic  City  International  Airport. 
Adantic  Qty.  N)  08405;  (609)  485-7087. 

Office  of  the  Assistant  Chief  Counsel  for  the 
Western- Pacific  Region  (AWP-7),  Western- 
Pacific  Region  Headquarters.  15000 
Aviation  Boulevard,  Hawthorne,  CA  90261; 
(310)  297-1270. 

Issued  in  Washington,  DC,  on  January  26, 
1994. 

Daniel  J.  Peterson, 

Special  Counsel  and  Director  of  Civil  Penalty 
Adjudications. 

IFR  Doc.  94-2555  Filed  2-3-94;  8:45  ami 
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Federal  Highway  Adminlatratlon 

Environmental  Impact  Statement: 
Fremont.  Milpttas.  Callfomla 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTXM:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Alameda  and  Santa  Clara  Counties, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Schultz.  Chief,  District  Operations 
A,  Federal  Highway  Administration, 
980  9th  Street— suite  400,  Sacramento, 
California  95814-2724.  Telephone: 
(916) 551-1314. 

SUPP1.EMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
California  Department  of  Transportation 
(CALTRANS),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  replace  the  Interstate 
880  (1-880)/Dixon  Landing  Road 
Interchange  located  in  the  cities  of 
Fremont  and  Milpitas,  Alameda,  and 
Santa  Clara  Counties,  respectively, 
California.  The  existing  9.8m  (32  ft.) 
wide  2-lane  overcrossing  will  be 
replaced  with  a  structure  34.1m  (112  ft.) 
in  width.  The  proposed  34.1m  (112  ft.) 
wide  structure  will  accommodate  six  (6) 
3.7m  (12  ft.)  travel  lanes  (3  in  each 
direction),  a  4m  (13  ft.)  weaving  lane, 
two  1.5m  (5  ft.)  wide  one-way  bike  lanes 
and  a  1.2m  (4  ft.)  median. 

In  the  northbound  direction  of  the  I- 
880,  the  existing  hook  off-ramp  to 
California  Circle,  the  loop  off-ramp  to 
Dixon  Landing  Road,  and  the  diagonal 
on-ramp  ftrom  Dixon  Landing  Road  will 
be  modified  such  that  there  will  be  one 
off-rarap  and  one  on-ramp  from  1-880  to 
a  collector  distributor  (CD)  road.  From 
the  CD  road  there  will  be  a  hook  off- 
ramp  to  California  Qrcle,  a  hook  on- 
ramp  from  California  Circle,  a  loop  off- 
ramp  to  Dixon  Landing  Road,  and  a 
diagonal  on-ramp  from  Dixon  Landing 
Road 

In  the  southbound  direction  of  1-880. 
the  existing  diagonal  off-ramp  will  be 
realigned  and  widened.  The  existing 
hook  on-ramp  will  be  replaced  with  a 
loop  on-ramp.  A  new  existing  diagonal 
on-ramp  will  be  added  south  of  the 
proposed  overcrossing.  The  proposed 
interchange  improvement  will 
accommodate  the  future  widening  of  I- 
880  under  consideration  by 
CALTRANS.  The  only  alternative  to  the 
proposal  under  consideration  is  taking 
no  action  (No  Project).  Design 
refinements  will  be  considered  to  avoid 
or  minimize  environmental  effects. 


Project  implementation  would 
involve  potential  impact  to  wetlands 
and  one  endangered  species.  The 
existing  and  proposed  rights-of-way  for 
the  Dixon  Landing  Interchange  project 
contain  approximately  S.lha  (12.5  acres) 
of  U.S.  Army  Corps  of  Engineers 
jurisdictional  seasonal  wetlands.  Since 
there  is  a  sjsecies  of  concern  (Salt 
Marsh)  harvest  Mouse  (Reithrodontomys 
raviventris).  and  other  possible  animals 
known  to  exist  within  the  project 
existing  and  proposed  rights-of-way,  the 
proposed  project  will  be  coordinated 
with  the  U.S.  Fish  and  Wildlife  Service 
in  accordance  with  the  Endangered 
Species  Act. 

The  proposed  improvements  are 
considered  necessary  to  improve 
existing  trafTic  operations  and  safety 
within  the  Dixon  Landing  Road 
Interchange.  The  proposed 
improvements  are  also  intended  to 
provide  for  projected  traffic  demand 
resulting  from  plaimed  growth  in 
population  and  employment  within  the 
cities  of  Fremont  and  Milpitas.  The 
proposed  improvements  would  increase 
capacity  of  the  overcrossing  and 
maintain  service  levels  within  the 
Interchange  at  LOS  "D"  or  better. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  information  meetings  will  be 
held  in  Fremont  and  Milpitas  between 
June  and  July  in  1994.  In  addition,  a 
public  hearing  will  be  held.  Public 
notices  indicating  the  time  and  place  of 
the  meetings  and  hearings  will  be 
published.  The  Draft  HS  will  be 
available  for  pubUc  and  agency  review 
and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Conunents  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Coostruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovemmental  cx>nsuhation  of 
Federal  programs  and  activities  apply  to  this 
program) 


Issued  on:  January  2S,  1994. 

foha  Sckaltz, 

Chief,  District  Operations  "A".  Socmmento..  »' 
California. 

[FR  Doc.  94-2483  Filed  2-3-94;  8:45  am')    ' 
BILUNO  coot  <tW-t^4l 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coliection 
Requirements  Submitted  to  0MB  for 
Review 

January  26. 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction :Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasurj'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  re\'iewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasur>',  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  N'W.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0978. 

Form  Number:  IRS  Form  9066. 

Type  ofRexiew:  Revision. 

Title:  Generic  IRS  Customer 
Satisfaction  Questionnaire  (Short  Form). 

Description:  The  data  collected  will 
be  used  to.  get  an  indication  of  whether 
the  IRS  is  providing  satisfactory  service 
to  its  customers,  the  taxpayers.  This 
information  will  he  used  by  IRS 
managers  to  determine  if  current 
programs  and  service  are  meeting 
program  needs.  The  need  for  further 
evaluation  of  our  service  and  programs 
will  be  indicated  by  this  effort. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
250,000 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Siihderhauf 
(202)  395-6880,  Office  of  Management 
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and  Budget,  hmmh  3001.  ^4ew  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUaad. 

DepartmenloJ  Reports,  Management  Officer. 
|FR  Doc  04-2539  Filed  2-3-94;  8:45  ami 
wuMO  cooc  4ne-»t-p 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  28, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenlfs)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
information  colleciion  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treastuy  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

BureaD  of  Alcohol,  Tobacco  and 
Firearms 

OA/SiVumb<?/.  1512-0038 

Fonti  Number  ATF  F  5030.6 

Type  of  Review:  Exteosion. 

Title:  Authorization  to  Furnish 
Financial  Information  and  Certificate  oi 
Compliance  (Right  to  Financial  Privacy 
of  1978). 

Description:  The  Right  to  Financial 
Privacy  Act  of  1978  limits  access  to 
records  held  by  financial  institutions 
provides  for  certain  procedures  to  gain 
access  to  the  information.  ATF  F  5030.6 
serves  as  both  a  customer  authorization 
for  ATF  to  receive  information  and  as 
the  required  certification  to  the  financial 
institution. 


Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2,000. 

Estimcaed  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500  hours. 

OMB  Number:  1512-0082. 

Form  Number:  ATF  F  5120.24  (1582- 
A). 

Type  of  Review:  Extension. 

Title:  Drawback  on  Wine  Exported 

Description:  When  proprietors  export 
wines  that  have  been  produced, 
packaged,  manufactured,  or  bottled  in 
the  U.S.,  they  file  a  claim  for  drawback 
on  refund  for  the  taxes  that  have  already 
when  paid  on  the  revenue  and  prevent 
fraudulent  claims. 

Respmndents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  busines.se8  or 
organizations. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.02S  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue  NW.. 
Washington.  DC  20226. 

OMB  Reviewer-  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503 
Uis  K.  Holland, 

Departmental  Reportg,  Management  Officer 
IFR  Doc  94-2540  Filed  2-3-94;  8:45  ami 

BO-UNG  COM  4tt»-91-* 


Public  btfomiatlOR  Collection 
Requh>ements  Submitted  to  OMB  for 
Review 

January  28,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementts)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NWr, 
Washington,  DC  20220. 

Internal  Revenue  Service 

0^4B  Number  1545-0065. 

Form  Number:  IRS  Forms  4070, 
4070A,  4070PR  and  4070A-PR. 

Type  of  Review:  Extension. 

Title:  Employee's  Report  of  Tips  to 
Employer  (4070);  Employee's  Daily 
Record  of  Tips  (4070A);  Registro  Diario 
de  Propinas  del  Empleado  (4070PR); 
and  Informe  al  Patrono  de  Propinas 
Recibidas  por  el  Empleado  (4070A-PR). 

Description:  Employees  who  receive 
at  least  S20  a  month  in  tips  must  report 
the  tips  to  their  employers  monthly  for 
purposes  of  withholding  of  employment 
taxes.  Forms  4070  and  4070PR  (Puerto 
Rico  only)  are  used  for  this  purpose. 
Employees  must  keep  a  daily  record  of 
the  tips  they  receive.  Forms  4070A  and 
4070A-PR  are  used  for  this  purpose. 

Respondents  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  540,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


4070 

4070A 

4070PR 

4070/V-PH 

Reco'dVeeptng „ ^ 

Learning  aooul  the  law  or  the  term 

Preparing  the  tom» ...._     „ 

Copying  and  Providmg  

7  nrn.  ... 
2  mia  ... 
8rnh.  ... 
lOmin.  . 

3  hr.  23  min. 

2  mm 

56  mm.  

14mkt  

7  mia  ... 
2  mia  ... 

8  mia  ... 
10  mia  . 

3  hr.  23  mm. 
2  ma 

46  mia 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  32,527,200 
hours. 

0^4B  Number  1545-0166. 

Form  Number  IRS  Form  4255 

Type  of  Review:  Extension. 

Tide:  Recapture  of  Investment  Credit. 

Description:  Intemal  Revenue  Code 
(IRC)  50(a)  and  Regs,  section  1.47 
require  that  taxpayers  attach  a  statement 
to  their  return  showing  the  computation 


of  the  recapture  tax  when  investment 
credit  property  is  disposed  of  before  the 
end  of  the  recapture  period  used  in  the 
original  computation  of  the  investment 
credit. 

Respondents-  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers  80,000. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 7  hr.,  53  min. 
Learning  about  the  law  or  the  form — 

2  hr,  23  min. 
Preparing  and  sending  the  form  to  tht: 

IRS— 2  hr.,  37  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,031,200  hours 

OMB  Number  1545-0736. 
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Regulation  ID  Number  LR-274-81 
Final. 

Type  of  Review:  Extension. 

Title:  Accounting  for  Long-term 
Contracts. 

Description:  These  recordkeeping 
requirements  are  necessary  to  determine 
whether  the  taxpayer  properly  allocates 
indirect  contract  costs  to  extended 
period  long-term  contracts  under  the 
regulations.  The  recordkeeping 
requirement  is  effective  for  taxable  years 
beginning  after  1982.  The  information 
will  be  used  to  verify  the  taxpayer's 
allocations  of  some  indirect  costs. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  and 
organizations. 

Estimated  Number  of  Recordkeepers: 
1.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  10  hr.,  1  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  10,010  hours. 

OMB  Number:  1545-1218. 

Regulation  ID  Number:  CO-132-e7 
NPRM. 

Type  ofRexiew:  Extension. 

Title:  Regulations  Under  Section  1502 
of  the  Internal  Revenue  Code  of  1986: 
Sections  382  and  383  With  Respect  to 
Consolidated  Groups. 

Z?e.scr;ption.- Section  1502  provides  for 
the  promulgation  of  regulations  with 
respect  to  corporations  that  file 
consolidated  income  tax  returns. 
Section  382  limits  the  amount  of  income 
that  can  be  offset  by  loss  carryovers  after 
an  ownership  change.  These  regulations 
provide  rules  for  applying  section  382  to 
groups  filing  consolidated  returns. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually, 
Other  (changes  in  group  membership). 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1237. 

Regulation  ID  Number:  CO-078-90 
NPRM. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Section  1502 
of  the  Internal  Revenue  Code  of  1986; 
Limitations  on  the  Use  of  Certain  Losses 
and  Deductions. 

Description:  Section  1502  provides  for 
the  promulgation  of  regulations  with 
respect  to  corporations  that  file 
consolidated  income  tax  returns.  These 
proposed  regulations  amend  the  current 
regulations  regarding  the  use  of  certain 
losses  and  deductions  by  such 
corporations. 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or  organizations 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  94-2541  Filed  2-3-94;  8:45  am] 

BILLING  CODE  4830-01-P 


Office  of  Thrift  Supervision 

[AC  2:  OTS  No.  4247] 

American  Savings,  FSB,  Muster.  IN; 
Final  Action;  Approval  of  Voluntary 
Supervisory  Conversion  Application 

Notice  is  hereby  given  that  on  January 
11,  1994.  the  Deputy  Assistant  Director, 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  American 
Savings,  FSB,  Muster,  Indiana,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Super\ision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office.  Office  of  Thrift 
Sup>ervision.  Ill  Wacker  Drive,  suite 
800.  Chicago.  Illinois  60601-4360. 

Dated.  January  31. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White. 
Corporate  Technician. 
|FR  Doc.  94-2510  Filed  2-3-94;  8:45  am] 

BILUNG  CODE  6720-0 1-M 

[AC  8:  OTS  No.  4282] 

Bay  Ridge  Federal  Savings  Bank, 
Brooklyn,  NY;  Final  Action;  Approval 
of  Voluntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
25,  1994.  the  Deputy  Assistant  Director. 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Bay  Ridge 
Federal  Savings  Bank,  Brooklyn,  New 
York,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 


are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street.  NW., 
Washington,  DC  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision.  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  January  31. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White, 
Corporate  Technician. 
(FR  Doc.  94-2516  Filed  2-3-94;  8:45  am] 

BILLING  CODE  (TZfr-OI-M 

[AC  11:  OTS  No.  2639] 

First  Missouri  Federal  Savings  and 
Loan  Association,  Brookfield,  MO; 
Final  Action;  Approval  of  Voluntary 
Supervisory  Conversion  Application 

Notice  is  hereby  give'n  that  on  January 
31,  1994.  the  Deputy  A.<;sistant  Director. 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Missouri  Federal  Savings  and  Loan 
Association,  Brookfield.  Missouri,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552.  and  the 
Midwest  Regional  Office.  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Fvry.,  suite  600.  Irving.  Texas 
75039. 

Dated:  January  31.  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-2519  Filed  2-3-94.  8:45  am) 
BILLING  CODE  e720-01-M 

[AC  4:  OTS  No.  0189} 

Great  Financial  Federal,  Louisville,  KY; 
Final  Action;  Approval  of  Voluntary 
Supervisory  Conversion  Application 

Notice  is  hereby  given  that  on  January 
14, 1994.  the  Deputy  Assistant  Director, 
Corporate  Activities  Divisioiftif  the 
Thrift  Super\'isJon.  or  her  d/Bsignee. 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Great 
Financial  Federal.  Louisville.  Kentucky, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1700  G  Street.  NW., 
Washington,  DC  20552.  and  the  Central 
Regional  Office.  Office  of  Thrift 
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Supervision.  Ill  WackerOriv*.  suite 
800.  Chicago.  Illinois  60601-4360. 

Dated:  January  31. 1994. 

By  the  OtHca  of  Thrift  Supervisioa 
Kiiaberiy  M.  Whits. 
Coqxmtte  Technician. 
[FR  Doc.  94-2512  Filed  2-:^-94;  8.^45  am] 
BlUJNOCOOe  STZO-OI-M 


IAC1:OTS^k).2013] 

Landmark  Federal  Savings 
Association,  Dodge  City.  KS;  Final 
Action;  Approval  of  Voluntary 
Supervisory  Conversion  Application 

Notice  is  hereby  given  that  on  January 
4. 1994,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  applicatioo  of  Landmark. 
Federal  Savings  Association,  Dodge 
Qty,  Kansas,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington,  DC  20552,  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Fwy.,  suite  600,  Irving.  Texas 
75039. 

Dated:  January  31, 1994. 

By  the  Office  of  Thrift  Superviaion. 
Kimberiy  M.  Whit*. 
Corporate  Technician. 
(FR  Doc  94-2509  Filed  2-3-94;  8  45  ami 
Btt-UNOCOOf  C72ft-01-M 


CAC  3:  OTS  No.  1145] 

Lexington  Federal  Savings  Bank, 
Lexington,  KY;  Final  Action;  Approval 
of  Voiuntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
14,  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  apphcation  of  Lexington 
Federal  Savings  Bank,  Lexington, 
Kentucky,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  iivspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Central  Regional  Office,  Office  of 
Thrift  Supervision,  111  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  Jaxuiary  31, 1994. 


By  tba  OfBca  of  Thrift  Supanrision. 
Klniberly  M.  While, 
Corporate  Technician. 
[FR  Doc.  94-2511  Filed  2-3-94;  8:45  ami 
HLUNQCOoc  tno-9um 


[AC  10:  OTS  No.  6149] 

Mid-Central  Federal  Savings  Bank, 
Wadena,  MM;  Final  Action;  Approval  of 
Voluntary  Supervisory  Converston 
Application 

Notice  is  hereby  given  that  on  January 
31.  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division  of  the 
Thrift  Sup)ervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Mid  Central 
Federal  Savings  Bank,  Wadena, 
Minnesota,  to  convert  to  the  stock  formy 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552.  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Fwy..  suite  600,  Irving.  Texas 
75039. 

Dated:  January  31, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White. 
Corporate  Technician. 
IFR  Doc  94-2518  Filed  2-3-94;  845  am] 
WIXMO  COOK  C720-M-M 


(AC  6:  OTS  No.  1004] 

Mshawaka  Federal  Savings, 
Mishawaka,  IN;  Final  Action;  Approval 
of  Voluntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
14,  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Mishawaka 
Federal  Savings,  Mishawaka,  Indiana,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  Wacker  Drive,  suite 
800,  Chicago.  Illinois  60601-4360. 

Dated:  January-  31, 1994 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White.. 
Corporate  Technician. 
[FR  Doc  94-251  a  Piled  2-3-94;  S:45  ami 
Muwa  COM  cnB-»t-M 


(AC«:OTSNo.(m^ 

Permanent  Federal  Savings  Bank, 
EvanavUle,  IN;  Final  Action;  Approval 
of  Voluntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
25, 1994.  the  Deputy  Assistant  Director. 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Permanent 
Federal  Savings  Bank,  Evansville, 
Indiana,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  Ill  Wacker  Drive,  suite 
800,  Chicago.  Illinois  60611-4360. 

Dated:  January  31, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White. 
Corporate  Technician. 
[FR  Doc  94-2517  Filed  2-3-94;  8.45  ami 

BIUJNQ  COOC  C7aO-0>-M 


(AC  7:  OTS  No.  8201] 

Pioneer  Savings  and  Loan 
As8ociatk>n,  F  JL,  Roslyn,  NY;  Final 
Action;  Approval  of  Voiuntary 
Supervisory  Conversion  Application 

Notice  is  hereby  given  that  on  January 
24,  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Pioneer 
Savings  and  Loan  Association,  F.A.. 
Roslyn,  New  York,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  E)C  20552,  and 
the  Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  Qty,  New  Jersey 
07302. 

Dated:  January  31, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  While, 
Corporate  Technician. 
IFR  Doc.  94-2515  Filed  2-3-94;  8:45  ami 
eaiMo  cooa  (Tio-ei-M 


Federal  Register  /  Vol   59.  No.  24  /  Friday.  February  4.  1994  /  Notices 


5481 


(AC  6:  OTS  No.  3103] 

Reliance  Federal  Savings  Bank. 
Garden  City,  NY;  Final  Action; 
Approval  of  Voluntary  Supervisory 
Conversion  Application 

Notice  is  hereby  given  that  on  Ianuar\- 
14.  1994.  the  Deputy  Assistant  Director, 
Corporate  Activities  Division  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Reliance 
Federal  Savings  Bank,  Garden  City.  New 
York,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1700  G  Street.  NW.. 
Washington,  DC  20552.  and  the 
Northeast  Regional  Office.  Office  of 
Thrift  Supervision.  10  Exchange  Place. 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  January  31. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While, 
Corporate  Technician. 
IFR  Doc.  94-2514  Filed  2-3-94;  8:45  am] 

BILUNG  COOe  e72(V-01-M 


UNITEO  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
For  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  Na  85-5  of  June 
27.  1985  (59  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Hannibal  to  St. 
Augustine:  Ancient  Art  from  the  Musee 
du  LouvTe"  (see  list  >),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 


<  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manningof  theOfTice  of  the 
General  Counsel  of  USL\.  The  telephone  number  is 
202/619-6827.  and  tha  addreu  is  room  700.  U.S. 
Informatioo  Agency.  301  Fourth  Street,  SW.. 
Washington.  DC  20547. 


exhibition  or  display  of  the  hsted 
exhibit  objects  at  the  Michael  C.  Carlos 
Museum  of  Art  at  Emorj-  University, 
Atlanta,  Georgia,  from  on  or  about 
February  21. 1994  to  on  or  about  May 
29.  1994;  the  Crocker  Museum  of  Art. 
Sacramento.  California,  from  on  or 
about  September  17, 1994,  to  on  or 
about  November  12, 1994;  and  the 
Milwaukee  Museum  of  Art.  Milwaukee. 
Wisconsin,  from  on  or  about  December 
2,n994,  to  on  or  about  February  5. 1995. 
is  in  the  national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  February  2. 1994. 
Les  Jin, 

General  Counsel. 
IFR  Doc.  94-2707  Filed  2-3-94;  8:45  am] 
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Sunshipe  Act  Meetings 


Federal  Register 

Vol.  58,  No.  24 

Friday,  February  4,  1994 


This  section  ol  th#  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Put. 
L  94-409)  5  U.S.C.  552b<e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting    ^ . 

SUMMARY:  Notice  fs  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  February  10,  1994  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Thursday,  February  17, 
1994.  An  agenda  for  this  meeting  will  be 
published  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003.  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Dated;  February  1.  1994. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  94-2661  Filed  2-2-94;  10:30  ami 

BILUNG  COOE  670S-01-P 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act'"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:37  p.m.  on  Tuesday,  February  1, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Recommendations  regarding  the 
liquidation  of  depository  institutions"  assets 
acquired  by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent  of 
those  assets: 

Memorandum  re: 
The  Howard  Savings  Bank.  Livingston. 
New  Jersey.  Case  No.  505-853 2-93-BOD 
Memorandum  re: 
Crossland  Savings.  FSB.  New  York  City 
(Brooklyn).  New  York 
and 
First  New  York  Bank  for  Business,  New 
York  Qty  (Manhattan).  New  York.  Case 
No.  505-^8093-93-BOD 
Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 
A  personnel  matter. 


In  calling  the  meeting,  tfie  Board 
determined,  on  motion  ol  Director 
Jonathan  L.  Fiechter  (Ading  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(iil,  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW.,  Washington,  DC. 

Dated:  February  1.  1994. 
Federal  Deposit  Insurance  Corporation. 
Pafti  C.  Fox, 

Assistant  Executive  Secretary. 
(FR  Doc.  94-2692  Filed  2-2-94;  12:28  pml 

BILUNG  COOE  •714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
■"Government  in  the  Sunshine  Act'"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation "s  Board  of  Direclors  will 
meet  in  open  session  at  2  p.m.  on 
Tuesday,  February  8, 1994,  to  consider 
the  following  matters: 

Summary  Agenda: 

No  matters  scheduled. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Interim 
rule  with  respect  to  notice  of  mutualto-stock 
conversions  which  would  (1)  require  FDIC- 
insured  State-chartered  savings  banks  that 
are  not  members  of  the  Federal  Reserve 
System  (St«te  savings  Iwnks)  that  have 
applied  to  their  applicable  State  banking 
regulator  to  convert  from  the  mutual  to  stock 
form  of  ownership  to  provide  the  Corporation 
with  a  notice  of  the  proposed  conversion  and 
a  copy  of  the  application  materials,  and  (2) 
require  that  State  savings  banks  not  finalize 
a  mutual-to-stock  conversion  until  they 
receive  a  notice  of  the  Corporation's 


intention  not  to  object  to  the  proposed 
conversion. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
NVV.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
'to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at (202)  898-6757. 

Dated:  February  1. 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox. 

Acting  Deputy  Executive  Secretary. 
jFR  Doc.  94-2649  Filed  2-1-94;  4:35  pml 

BILLINO  CCOE  •714-Ot-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSITC  SE-94-03) 

TIME  AND  DATES:  February  9,  1994  at  2:30 
p.m. 

PLACE:  Room  101.  500  E  Street  SW.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

1  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-677  (Preliminary) 
(Couroarin  from  China) — briefing  and  vote. 

5.  Inv.  Nos.  73 1-TA -678-682  (Preliminary) 
(Stainless  Steel  Bar  from  Brazil.  India.  Italy, 
japan,  and  Spain) — briefing  and  vote. 

6.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  February  1,  1994. 
Donna  R.  Koehnke. 
Secretary. 

jFR  Doc  94-2676  Filed  2-2-94;  11:27  ami 
BILUNG  COOE  7020-02-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Wednesday, 
February  9.  1994. 
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PLACE:  Marriner  S.  Eccles  Federal 
Resen'e  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington.  DC  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  expansion  of  operating  hours 
for  the  Fedwire  Funds  and  Securities 
Transfer  Services.  (Prop>osed  earlier  for 
public  comment;  Docket  No.  R-0778) 

2.  Any  items  carried  &>rward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  February  2. 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-2773  Filed  2-2-94;  3  58  pm] 

BILUNQ  CODE  SZIO-OI-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 


TIME  AND  DATE:  Approximately  11  a.m.. 
Wednesday,  February  9, 1994,  following 
a  recess  at  the  conclusion  of  the  open 
meeting. 

PLACE:  Marriner.  S.  JEccles  FederaT 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NAV.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  2. 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-2775  Filed  2-2-94;  3:58  pm] 

BiLUNG  CODE  eaio-oi-p 


BOARD  OF  GOVERNORS  OF  T>C  FEDERAL 
RESERVE  SYSTEM  * 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  4138,    m 
January  28,  1994. 

PREVIOUSiT  ANNOUNCED  TIME  ANO  DATE  OF 
THE  MEETING:  12  noon.  Wednesday, 
Februar)'  2,  1994. 

CHANGES  IN  THE  MEETMG:  One  of  the 
items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 

Proposed  acquisition  of  computer 
equipment  within  the  Federal  Reserve 
System.  (This  item  was  originally  announced 
for  a  closed  meeting  on  )anuary  31.  1994.) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  February  2, 1994. 
Jemuer  J.  )ulutauB« 
Associate  Secretary  of  the  Board. 
iPR  Doc.  94-2775  Filed  2-2-94;  3:58  pml 
BILUNQ  CODE  e21<M)1-P 
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Corrections 


Federal  Register 

Vol.  59,  No.  24 

Friday.  February  4,  1994 


This  secfMjn  of  the  FEDERAL  REGtSTER 
contains  editorial  corrections  of  previously 
poWished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  cofrections  are 
issued  as  signed  documents  and  appear  m 
the  appfopnate  document  categories 
elsewhere  m  the  issue. 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  525  and  552 

[Acquisition  Circular  AC-93-1] 

General  Services  Administration 
Acquisition  Regulation; 
Implementation  of  the  Memorandum  of 
Understanding  Between  the  United 
States  of  America  and  the  European 
Economic  Community  (EC)  on 
Government  Procurement  and  the 
North  American  Free  Trade  Agreement 

Correction 

In  rule  document  93-31966  beginning 
on  page  69243  in  the  issue  of  Thursday, 
December  30. 1993  make  the  following 
corrections: 


525.203    [Corrected] 

1.  On  page  69243,  in  the  third 
column,  in  525.203(a),  in  the  ninth  line 
"reasonable"  is  corrected  to  read 
"unreasonable". 

2.  On  page  69246,  in  the  second 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  93-31996"  should 
read  "FR  Doc.  93-31966". 

BILUNC  CODE  150S-01-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-93-3679;  FR-3329-N-01] 

Funding  Availability  (NOFA)  for  FY 
1994  Section  8  Rental  Voucher  Set- 
Aside  for  Homeless  Persons  With 
Disabilities 

Correction 

In  notice  document  94-2092 
beginning  on  page  4758  in  the  issue  of 
Tuesday.  February  1,  1994,  make  the 
following  correction: 

On  page  4759,  in  the  first  column,  in 
the  table,  in  the  entry  for  Denver — Vm, 
the  Dollars  in  the  second  column  should 


read  "1,944,985"  and  the  Units  in  the 
third  column  should  read  "84". 

BILLING  CODE  1SO5-01-O 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Parts  621  and  655 

RIN  1205-AA84 

Wage  and  Hour  Division 

29  CFR  Part  504 

RIN  121S-AA55 

Attestations  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

Correction 

In  rule  document  94-17  beginning  on 
page  874  in  the  issue  of  Thursday, 
January  6, 1994,  make  the  following 
correction: 

On  page  874,  in  the  first  column,  in 
the  EFFECTIVE  DATE,  "February  7.  1993" 
should  read  "February  7, 1994". 

BILUNQ  COOE  1S09-01-O 


r 


Friday 
February  4,  1994 


s^   a 

s 

r  i  J 

'    L     1 

-  n 

s 

=s-= 

Part  11 


Department  of  Labor 

Employment  and  Training  Administration 
20  CFR  Part  655 

Wage  and  Hour  Division 

29  CFR  Part  504 

Attestations  by  Facilities  Using 

Nonimmigrant  Aliens  as  Registered 

Nurses;  Rule 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 
R»N  1205-AA84 

Wage  and  Hour  Division 

29  CFR  Part  504 
RIN  1215-AA55 

Attestations  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCIES:  Employment  and  Training 
Administrution  and  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  Labor. 
ACTION:  Final  rule  and  amendment  and 
announ'-ement  of  effective  datp. 

summary:  On  January  6.  199J.  the 
Employment  and  Training 
Administration  (ETA)  and  the  Wage  and 
Hour  Divis'on  of  the  EmploxTnent 
Standards  AdminiMration  cf  the 
Department  of  Labor  published  final 
regulations  governing  the  filing  and 
enforcement  oi  attestations  b>'  health 
care  facilities  seeking  to  use  the  services 
of  nonimmigrant  aliens  as  registered 
nurses  under  H-lA  visas.  At  that  time, 
ETA  submitted  the  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
This  document  amends  the  January  6, 
1994,  Federal  Register  document  to 
display  the  OMB  control  numbers  and 
announces  the  effective  date  for  the 
sections  containing  information 
collection  requirements  for  which  OMB 
approval  has  been  received. 
DATES:  The  revision  of  20  CFR  655.310 
and  655.350  and  29  CFR  504.310  and 
504.350  published  January  6. 1994  (59 
FR  874)  and  these  amendments  are 
effective  February  7, 1994.  Form  ETA 
9029,  published  as  an  appendix  to  this 
document,  may  be  used  on  or  after 
February  7, 1994.  The  prior  version  of 
Form  ETA  9029,  published  at  55  FR 
50500,  50527-50531  (December  6, 
1990),  will  be  accepted  for  filing 
through  March  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
On  20  CFR  part  655,  subpart  D,  and  29 
CFR  part  504,  subpart  D,  contact  Mi-. 
Denis  M.  Cruskin,  Senior  Sjjecialist, 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service,  Employment 
and  Training  Administration, 
Department  of  Labor,  room  N— J456,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  202-219--1369 
(this  is  not  a  toll-free  number). 


On  20  CFR  part  655,  subpart  E.  and 
29  CFR  part  504,  subpart  E,  contact  Kfe. 
Soiomon  Sugarraan,  Chief,  Branch  of 
Farm  Labor  and  Immigratimi  Programs, 
Wage  and  Hour  Division,  Employment  . 
Standards  Administration,  Department 
of  Labor,  room  S-3502,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telephone:  202-219-7605  (thi«  i«  not  a 
toll-free  number). 

SUPPt-EMENTARV  WFORMATION:  The 
Paperwork  Reduction  Act's  (PRA) 
provisions  on  information  collection  are 
triggered  when  a  health  care  facility 
(facility)  files  an  attestation  with  tlie 
Department  of  Labor  (DOL  or 
Department),  as  a  condition  for  being 
able  to  use  the  services  of  a 
nonimmigrant  registered  nurse  entering 
the  United  States  on  an  H-IA  visa.  The 
attestation  is  a  prerequisite  to  filing  a 
petition  with  the  Immigration  and 
Naturalization  Service  (INS)  for  H-lA 
nurses.  Facijities  are  required  to  file 
attestations  with  DOL  attesting  to 
certain  conditions  and  to  steps  taken  to 
recruit  and  retain  U.S.  nurses  in  order 
to  reduce  dependence  on  nonimmigrant 
alien  nurses. 

The  attestations,  required  under 
sections  101{a)(15)(h)(i)(a)  and  212(m) 
of  the  Inunigration  and  Nationality  Act, 
pertain  to  substantial  disruption  in  the 
delivery  of  health/care  services,  absence 
of  adverse  effect  on  wages  and  working 
conditions  of  similarly  employed 
registered  nurses,  payment  of  wages  to 
nonimmigrant  nurses  employed  by  the 
facility  at  wage  rates  paid  to  other 
registered  nurses  similarly  employed  by 
the  facility,  taking  timely  and  significant 
steps  designed  to  recruit  and  retain  UA 
nurses  to  reduce  dependence  on 
nonimn:^>graat  nurses,  absence  of  a 
strike  or  lockout,  and  giving  appropriate 
notice  of  fiHng.  Attestation  is  made  on 
Form  ETA  9029,  a  copy  of  which  is 
ptibli&hed  as  an  appendix  to  Ais 
document,  but  which  will  not  be 
published  in  the  CFR. 

The  attestation  process  is 
administered  by  the  Employment  and 
Training  Administration  (ETA)  of  DDL, 
while  complaints  and  investigations 
regarding  the  attestations  an  handled  hy 
the  Wage  and  Hour  Division  of  DOL's 
Employment  Standards  Administration 
(ESA). 

Public  reporting  burden  for  collection 
of  information  the  first  year  a  facility 
submits  an  attestation  is  estimated  to 
average  8  to  10  hours  for  searching 
existing  information/data  sources  and 
gathering  and  compiling  the  data  at  the 
facility  the  first  year  that  a  facility 
submits  an  attestation.  In  the  second 
and  subsequent  years,  the  reporting 


burden,  based  on  operating  experience, 
is  expected  to  average  about  3  hours. 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  the  collection  of 
information  requirements  for  facilities 
filing  attestations  as  a  condition  to 
I>etition  the  INS  for  H-IA  nurses  in 
accordance  with  the  PRA,  44  U.S.C. 
3501  et  seq.,  and  5  CFR  part  1320.  OMB 
approved  all  information  requirements 
contained  in  20  CFR  part  655,  subpart 
D.  and  29  CFR  part  504,  subpart  D, 
under  OMB  clearance  number  1205- 
0305. 

On  January  31. 1994,  OMB  approved 
the  information  collection  provisions 
until  September  1995. 

Authority  and  Signature 

8  U.S.C  1101(a)(15)(H)(i)(a),  1182|m),  and 
1184;  29  U.S.C  49  et  seq.,  and  sec  3(c)(1), 
Pub.  L  101-238, 103  Stat.  2099,  2103  (8 
U.S.C  1182  note);  and  sec  341  (a)  and  (b). 
Pub.  L.  103-182, 107  Stat  2057. 

Signed  at  Washington,  DC  January  31, 
1994. 

Doug  Rots, 

Assistant  Secretory  for  Employment  and 
Training. 

John  R.  Fraser, 

Acting  Assistant  Secretary  for  Employment 
Standards. 

Title  20,  part  655,  subpart  D,  and  title 
29,  part  504,  subpart  D,  of  the  Code  of 
Federal  Regulations  are  hereby  amended 
as  follows: 

PART  655— {AMENDED] 

1.  The  authority  citation  for  20  CFR 
part  655  continues  to  read  as  follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C  ll01(a)(15}(H)  (i)  and  (il),  1182  (m) 
and  (n),  1184, 1188,  and  1288(c);  29  U.S.C 
49  etseq.;  sec.  3(cKl),  Pub.  L  101-238, 103 
Stat  2099,  2103  (8  U.S.C  1182  note);  sec 
221(a),  Pub.  L  101-649, 104  Stat.  4978.  5027 
(8  U.S.C  1184  note);  and  8  CFR 
214.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C 
1101(a)(15)fH)(i)).  1184,  and  1188;  29  U.S.C 
49  et  seq.;  and  8  CFR  214.2(h)|4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C 
1101(a)(15)(H)(ii)lb)  and  1184;  29  U.S.C  49  et 
seq,;  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C 
1101(a)(15)(H)(ii)(a),  1184,  and  1188;  and  29 
U.S.C  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C 
n01[a)(15)(H)(i)(a),  1182(m).  and  1184;  29 
use  49  et  seq;  sec  3(c)(1),  Pub.  L  101- 
238, 103  Stat  2099.  2103  (8  U.S.C  1182 
note);  and  sec  341  (a)  and  (b).  Pub.  L  lOS- 
182,  107  Stat  2057. 

Subparts  F  and  G  issued  under  8  U.S.C 
TIM  and  1288(c);  and  29  U.S.C  49  et  seq. 

Sut)parts  H  and  I  issi>ed  under  8  U.&C 
t1«l(a)(15)(H)(i)(b),  1182(n),  and  1184;  29 
y.S.C  49  ef  seq.;  and  sec  303(»M8),  Pub.  L 
102-232, 105  Stat  1733, 1748  (8  U.S.C  1182 
note). 
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Subparts  I  and  K  issued  under  29  U.S.C.  49 
et  seq.:  and  sec.  221(a).  Pub.  L.  101-649. 104 
Stat.  4978.  5027  (8  U.S.C.  1184  note). 

2.  In  20  CFR  655.310.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text: 

§655.310    Attestations 

•         •         *         «         * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0305.) 

3.  In  20  CFR  655.360,  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text; 

§  655.350    Public  Access 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0305.) 

PART  504— [AMENDED] 

4.  The  authority  citation  for  title  29 
CFR  part  504,  subparts  D  and  E, 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(H)(i)(a). 
1182(m)  and  Pub.  L.  101-238,  sec  3(c)(1).  103 
Stat.  2099,  2103  (8  U.S.C.  1182  note);  and 
sec.  341  (a)  and  (b).  Pub.  L.  103-182, 107 
Stat.  2057. 

5.  In  29  CFR  504.310,  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatory  text: 


§504.310    Attestations 

•  •         •         •         • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0305.) 

6.  In  29  CFR  504.350.  by  adding  a 
parenthetical,  as  follows,  at  the  end  of 
the  regulatorv^  text: 

§504.350    Put>lic  Access 

*  •         ft         *         * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1205-0305.) 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 

Appendix— Form  ETA  9029 
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Hearth  Care  Facfttty  Attestation  (H-tA) 


1.  Nam*  o«  Faciuiy  (FuN  L*gai  Nwna  of  Organoukyir 


US.  DepartrMnt  of  Labor 

OS.  I 


3.  A<Mr«M  (Numoa'.  $»••«,  Ctty.  Staa  and  ZIP  Com) 


S.    TalapNxw  (Araa  Coda  WHl  N^jmbar) 


0MB  A«prov»l  No.:  120»-0306 


4.    FaciUty's  Fadarat  Employar  LD.  Nunbar 


S.    Naiura  o(  Faculty's  BualnaM  Aciivtiy  (Hocpitai.  Nuraing  Homa.  ate) 


6.    Naina  o(  CMal  Eaacut»va  OCricar 


•a.  Comaa  Piraon  4  Taiaphofw  Nwnbar 


7.    KINO  Of  FACHJTV:    (cnack  aoproprtaia  K»m) 

D   a.    FaciHty  (nospiUi.  nurting  honia.  dmic.  houaaftoM.  ate.)  imantfMg  lo  pattilan  tor  H-IA  nuraaa. 

D    b.    Nuraa  eoniraciar  mtanding  to  patttion  tot  H-IA  nurtat. 

D   e    FaeiBty  »<*fHfing  lo  uf  M-iA  nuraai  through  a  convactor  oo»y  (chach  appfopriata  rtafn;  ttafn  8.C.  not  appllcabla  »  Ham  7.c.  la  chacked): 

□  (i)     For  no  mora  than  16  workday*  In  any  3-mooth  pa»k>d  to  maattarfipofaryamafgancynaada  or  other  good  causa  on  a  tampo<afy 

batta.  (Watvar*  ntay  ba  raquauad  m  writir>g  for  itama  e.a.,  6.b.,  and  8.d.) 

□  (li)    For  mora  than  15  hot  no  mora  man  60  workday*  m  any  3-«tx)nth  parkJd  to  meat  temporary  amergancy  needs  or  tor  other  good 

cause  on  a  temporary  basis.  (Waivers  may  be  requested  in  writing  tor  Item*  e.a.(ii),  v>d  e.d.) 
D  (''■)   For  more  than  60  workdays  in  any  3-momh  period  due  lo  a  bona  Ada  med««J  emergency.  (Explanatory  statement  required, 

waiver  may  be  requested  in  ««rtiir>g  tor  Hem  8.d.) 
O  (*»)   None  o<  the  above. 


a.   FACILITY  ATTESTATION:  (Applicable  in  itt  antiraty  11  oam  7a.  or  item  7.b.  is  checked.  Nam  8.g.  required  M  Item  7.b.  la  checked.) 
O    •■    Lay  offs  and  Substantial  Disruption 


D  (') 


D    (ii) 


n  b. 


This  ♦acility  has  not  laid  off  ar>y  registered  staff  nurses  wUhin  the  past  year,  and  this  fadliry  will  not  replace  laid  off  nonstalf 
n«xsas  with  h-ia  nurses  either  through  promotion  or  otherwise  tor  a  period  o(  1  year  from  the  lay  off.  (No  explanatory 
Maiement  required.) 

Through  no  faut  of  this  faculty,  there  would  be  a  substantial  disruption  in  the  delivery  of  health  care  services  of  the  faciuty 
without  the  services  of  H-iA  nuse*.  as  demonstrated  by  (check  at  least  one  Item): 

n     Current  nurse  vacancy  rate  of  7%  or  more.  Vacancy  rate  ia *.  (No  explanatory  statement  required.) 

D     Current  unutilized  bed  rate  of  7*  or  more.  Unutilized  bed  rate  la  %-  (No  axpiaraiory  statement  required.) 

Past  eiimmatloa/cwnaiiment  of  essential  heafth  care  services.  (Explanatory  staie«ner«  required.) 
Inability  to  imptemant  established  plans  for  needed  new  health  care  services.  (Explanatory  stttenwm  required.) 
Other.  (Explanatory  statement  required.) 


D 
D 
D 


The  erDptoyment  of  h-ia  nurses  wUI  not  adversely  aftoct  the  wages  and  working  coodittoo*  of  registered  nvxses  simllarty  amptoyed.  TNs 
facility  has  obtained  a  prevailing  wage  determwiation  from  the  Slate  Enpkjyment  Security  Agency  (SESA)  and  la  paying  both  U.S.  and 
H-IA  nurses  at  least  the  prevaUing  wage  tor  the  geographic  area  unieu  wages  tor  registered  nuraea  at  thit  facility  ve  the  result  of  a 
collective  bergaining  agreement.  (No  explanatory  sttiement  required.) 


(NOTE:  t.  FACIUTY  ATTESTATIOM  COMTINUES  OH  THE  BACK  Of  THIS  fONM.) 


FOR  U.S.  GOVERNMENT  AGENCY  USE  ONLY:  By  virtue  Of  my  signature  below.  I  acknowledge  that  this  attestaikyi  la  accepted  for  filing 
«^  -4 «>«»)  •«>  •»'"  ba  valid  through (date  12  months  f«<m  the  date  It  la  accepted  tor  filing). 


Signature  of  Authorized  DDL  Officiai 


ETA  Case  No. 


The  Department  of  Labor  Is  not  the  guarantor  of  the  accuracy,  truthfulness  or  adequacy  of  *n  anestatton  accepted  tor  fWng. 

Putjiic  reporting  bi/den  for  this  collection  of  information  Is  esiK-^ted  »  average  9  hours,  30  nr>inytes  per  response  including  the  time  for 
reviewing  instructior>s,  searching  existing  date  sources,  gathering  and  maintaining  the  dau  needed,  and  corrpleting  ar.d  reviewing  the 
cohection  of  infomiation.  Send  comments  regarding  this  buden  eskmaie  or  any  other  aspea  of  this  coiieciion  of  information   inclodino 
•uggestKjns  lor  reducing  this  burden,  to  the  Off<e  of  IRM  Poi«:y.  Depanmeot  of  Labor,  Room  N-1301,  200  Conatttuton  Avenue   NW 
Washington,  DC  20210;  and  to  the  Office  of  Management  and  Budget,  Papemnork  Reduction  Pro)ea  ( 1 ZOWXXW).  Washington,  DC  20603. 
DO  NOT  SEND  THE  COMPLETED  FORM  TO  EITHER  OF  THESE  OfFICES 


Pageiof2 


ETA  9029 
Rev.  Jan.  1994 
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(8.  FACILITY  ATTESTATION  CONTINUATION) 


c   H-lA  nursec  •mpioyed  by  th«  facility  will  tM  paid  Iha  tvrm  wg»  rata  a*  ottwr  ragistarad  nurtat  aimitarty  atr^loyad  by  thia  facility  (No 
axptanatory  ttatamam  raqutrad;  thia  iiam  not  appltcabia  if  Itam  7.c.  la  cttackad.) 


D 


D 


D  1. 


D  0- 


Recrultmam  and  Ratamion  of  Ragittarad  Nuraat  (Chack  aittwr  e.d.O)  or  0.d.(ll).) 

TNa  tMiUty  la  tub^eci  w  an  approwad  SMia  plan  Hot  tha  racruitmam  and  ratanrion  d  ntraaa  da»ale^d  undar  ttm  provision*  of 
tha  Irrynigraiton  Kgrting  neiiaf  Act  o«  >9e9.  (M  checked,  $kip  item  8.d.(K),  axplWMlory  ataiarwam  mqt09A.) 


D  (') 
D  (II) 


Thia  faculty  h««  taken  and  I*  taking  timafy  and  ngmftcani  (taps  deaignad  to  racruh  and  ratam  ragittarad  nuraaa  who  am  United 
State*  cittien*  or  mvnigrary*  wtw  ara  aofhorized  to  partorm  nuralng  aarytcat  m  ordar  »  »»mo*«  aa  quicWy  a*  raaaonabiy 
po*«lbia  o**  dapendanca  on  nonirnmtgrant  nort«»    Timety  and  algnificant  aiapa  batng  takan  by  Ma  todOty  Induda  (chacit  at 
laaat  two  Itama  and  Induda  axplanatory  watameni  tor  each): 
D     Oparating  a  training  program  ai  no  eo«J  lor  ragtstarad  nor»ej  at  tha  taclHty  or  providing  tor  100%  tuftion  In  a  ffatntng 

program  for  registered  nursaa  alaawhera. 

Paying  100%  of  tha  cost  o(  caraar  davatopmam  programa  and  othar  matftoda  o(  (acHltaling  haaNh  car*  worka<i  » 

baconr«  registered  nurtas. 

Paying  registered  nurse*  at  a  rata  at  lean  5%  higher  then  the  prevailing  wage  a*  deierminad  by  tha  SESA. 

Providing  adequate  support  sarvicas  to  free  registered  nurse*  from  admintsiratlva  and  other  nomjrting  dutiat. 

ProvKlmg  reasonable  opponunMaa  «b«  meaningful  aalary  advancwnant  by  wglitand  nuraaa  baaad  on  marH.  education, 

arKt  speoaity  or  baaadonlangiholaaryica. 

Other  Step  c4  comparabia  BmaWnaM  and  significance. 

OnTy  one  umeiy  and  sHr^Acani  nap  hat  bean  and  It  being  taken  by  this  taclHty  because  taking  a  second  step  la 

unraaaonabta. 


D 

D 
D 
D 

D 
D 


(Check  ■pprcprlaia  Kama  and  attach  axplanatory 


Q  (in)    Altamatma  criteria  tor  each  step  ter  seoertd  and  succeeding  yaart. 
statamam.  tea  matrucaons.) 

□  Thia  lacility  doe«  not  have  a  vaM  aaastatlon  on  file  wrtth  the  Department  of  Labor.  This  facility  will,  within  the  next  year, 
reduce  the  number  of  nommmigrani  ruraas  It  utilizes  by  at  least  10%  without  raductng  tha  quaUty  or  quantity  of  tarvicet 
provided. 

D  Thta  facility  has  a  valid  attaetatlon  on  file  with  the  Department  of  Labor.  ThietedMywM.  wlihtov  the  next  year,  rwtuc*  the 
number  of  nor>immigrani  nurtas  It  uiUixat  by  at  least  10%  without  reducing  the  quality  or  quvMy  of  servtcet  provided. 

D  P\ftuant  to  itt  prior  at1estatlo^  thit  facility  hat  reduced  the  number  of  nonimmtgramt  H  uttltzas  by  10%  withm  one  year 
of  the  date  of  such  prior  atiesution,  without  reducing  the  quwttiiy  of  servicac  provldad 

a.    No  Strika  or  Lockout 

There  is  not  a  strike  or  lockout  in  tha  co^ne  of  a  labor  dispute,  and  tha  en>ployment  of  H-IA  nurses  Is  not  Intended  or  designed  to 
Influence  an  election  (or  a  bargaining  representativa  tor  registered  n«#tet  of  thta  lacility.  (NoaxptvMory  iiaiariitK  raquired.} 


Notice  ar>d  Pubic  Examirwtkxi 

A  copy  of  ihia  attestation  and  supporting  documamatlen  are  available  at  this  lacMtty  for  aiwhinatkin  by  Maraaiad  parties.  Coplea  of  alt 
visa  petitions  Mad  by  tha  lacility  with  MS  lor  K-tA  nuraat  will  alto  be  available  lor  axam^iatlon  ai  thia  laciNly  vid  wiM  also  be  aam  to  tt« 
ETA  National  Ofica.  (Check  only  one  tienv;  no  explenatory  statement  required.) 

□  <i)     As  of  th«*  data,  notice  of  thia  foing  has  bean  provided  to  the  bargaining  rapracaniaikra  Of  twregletared  nuraaa  MiNsfaciMy:  or 
r-t  (H)     Where  there  ie  no  suc^  bargainmg  fepreaantathra,  notice  of  this  filing  has  bean  provided  at  of  this  data  to  registered  nuree*  at 
this  facility  through  potHrtg  in  conspicuoua  kxations. 

FOR  NURSE  CONTRACTORS  OttLT:     N-tA  nurses  shall  be  referred  only  lo  lactlHlas  wN 
attetutlone;  this  emptoyar  malntalna  cop«es  of  tha  valid  anettstion  (Forni  rfA  9029)  Irom  aacti 
working.  (No  axplanaMry  ttatemem  requved.X 


hava  valid  artd  currant 
ladUty  whara  Its  H-tA  nuraat  m 


9.  DECLARATION  OF  FACtUTY: 


P\»swant  to  28  U.S.C.  1746,  I  dedara  under  penally  of  perjury  that  the  Information  provtded  on  this  form  Is  me  wx)  accompanying 
doeunentation  Is  rue  and  correct  m  addWon,  I  declare  that  I  will  comply  with  the  Oepanmeni  of  Labor  regUatlont  governing  iH* 
program  and.  In  particular,  that  I  wiH  maka  thit  attastatk>n.  supporting  documentaUorv  and  other  records,  Wes  wtd  documenu  available 
looffidalt  of  tha  Department  of  Labor,  upon  luch  oMicialt  request,  during  any  IrwestlgaDon  wxlar  thia  anattetlon  or  the  immlgratkyi  and 
Nationality  Act 


Signature  of  Chief  Executive  Officer 

(or  tuch  officer't  agent  or  detignee  and  title) 


Data 
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INSTRUCTiOHS  FOR  COMPLETING  FORM  ETA  9029 
HEALTH  CARE  FACILITY  ATTESTATION  (H-1A) 

IMPORTANT:  READ  CAREFUUY  BEFORE  COMPLETING  FORM 

Submit  an  original  and  Nvo  copies  of  Form  ETA  9029  arid  expianaiory  Katement*  anached  to  all  copies  to  ttie  appropriate  ETA  regional  office 
listed  at  the  end  of  these  instructions. 

To  knowfngly  furnish  any  false  Information  In  the  preparation  of  this  form  and  any  explanatory  aUtemenU  tt)*r«to,  or  to 

aid.  alMt  or  counsel  another  to  do  so  Is  a  felony,  punishable  by  $10,000  fine  or  five  years  In  the  penitentiary,  or  both 

(18  U.S.C.  1001).  Other  penaltiea  apply  as  well  to  fraud  and  misuse  of  this  Immigration  document  (18  U.S.C.  1648  and  1621). 

Prin;  legibly  in  ink  or  use  a  typewriter.  Sign  and  date  one  form  in  original  signature.  Citations  below  to  "regulationt'  fre  citatlona  to  the 
identical  provisions  of  20  CFR  Part  655,  Subparts  D  and  E,  and  29  CFR  Part  504,  Subparts  D  and  E. 


Iteffll.  Name  of  Facility.  Enter  full  legal  nanie  of  business. 
Tirm  or  organization,  or,  if  an  individual,  enter  name  used  (or 
legal  purposes  on  docunwnts.      < 

Item  2.  Address  of  Facility.  Self  explanatory. 

Item  S.  Teigp'xane  Number.  For  private  households,  9nw  a 
business  and  home  telephone  number  when  all  adutts  are 

employed. 

Item  4.  Facility's  Feaeral  Er-plover  I  D.  Number.  Enter  the 
facility's  federal  employer  identification  number  assigned  by 
the  Internal  Revenue  Service 

Item  ft.  Nature  o(  Facility's  Business  Activitv.  Enter  a  lyief, 
noTHechnical  oescnpiion,  e.g.,  acute  care,  lor>g-term  care, 
nursjng  cont'actor,  ciinic  and  private  physician. 

Itemfi.  Name  of  Chief  Executive  Officer.  Self  explanatory. 

Hem  e.a.  Co^'tact  Person  and  Telephone  Number.  Enter  tr>e 
name  and  telephone  number  of  the  person  who  has  direct 
knowledge  of,  and  can  be  contacted  about,  this  ansstation. 

Item  7.  Kind  of  Facility.  A  facility  intending  to  use  H-IA 
nurses  through  a  contractor  only  must  check  ttw  applicable 
box  under  Item  7.c.  and  may  request,  in  writing  on  an 
attached  sheet,  a  waiver  of  certain  attestation  elements  (see 

i .3i0(k)  of  the  regulations).  See  instructions  to  item  8. 

Waiver  requests  must  include  an  estimate  of  the  maximum 
number  of  workdays  of  H-1 A  contract  nurses  services  the 
facility  iruends  to  use  in  any  3-nrx)nth  period.  A  workday 
consists  of  one  H-IA  contract  nurse  working  for  one  normal 
shift  In  a  day.  Facilities  may  waive  certain  attestation 
9»ementt  when  using  H-1  A  nurses  through  a  contractor. 

A  facility  intending  to  use  H-iA  nurses  through  a  contractor 
lor  no  more  than  1 5  workdays  in  any  3-month  period  to  meet 
emergency  needs  on  a  temporary  basis  may  request.  In 
writing,  a  waiver  of  Item  e.a.  (substantial  disruption;  lay  offs). 
Item  8.b.  (adverse  effect),  and  item  8.d.  (timely  and 
signiricani  steps;  or  State  plan). 

A  facility  intending  to  use  H-1  A  nurses  through  a  contractor 
for  no  tT»re  than  60  workdays  in  any  3-month  period  to  meet 
temporary  needs  may  request,  in  writing,  a  waiver  of  Item 
8.a.(il)  (sut>«tantial  disruption,  but  not  lay  offs  under  Item 
8.a.(i))  and  Item  8.d.  (tinnely  and  significant  steps,  or  State 
plan). 


A  facility  intending  to  use  H-IA  nurses  througfi  a  contractor 
for  nnore  than  60  workdays  in  any  3-month  period  may 
request,  in  writing,  a  waiver  of  Item  8.d.  (timely  and 
significant  steps;  or  State  plan)  due  to  a  bona  fide  triedical 
emergency.  As  part  of  the  request  for  waiver,  tt»  facility  must 
attach  an  explanation  documenting  the  bona  Tide  medical 
emergency.  "Bona  fide  medical  emergency"  nr>eans  a 
situation  in  which  the  services  of  one  or  more  H-IA  contract 
nurses  are  necessary  at  a  facility  (which  itself  does  not 
employ  an  H-IA  nurse)  to  prevent  death  or  aerious  impairment 
of  health,  and,  because  of  the  danger  to  life  or  death,  nursing 
services  for  such  situations  are  not  elsewhere  available  in  the 
geographic  area 

Note:  A  facility  requesting  a  waiver,  in  writing,  of  any 

attestation  element  (see  i 3i0(k)  of  the  regulations)  may 

obtain  the  services  of  an  H-1A  nurse  by  comracting  with  a 
nurse  contractor  but  will  not  be  eligible  to  itself  employ  any 
H-IA  nurses  under  this  anestaticn. 

Item  8.  Facility  Anesiation.  m  order  to  t>e  eligible  to  hire 
nonimmigrant  alien  (H-IA)  nurses,  a  facility  rr>ust  attest  to  the 
conditions  listed  in  elements  (a)  through  (f).    The  attestation 
cannot  be  accepted  for  filing  if  the  required  explanations  or 
information  supporting  tfwse  elements  are  not  attached  to  the 

Form  ETA  9029.  See  I .310(c)  through  (k)  of  the 

regulations  for  guidance  on  tfie  supporting  information  that 
must  be  anached  to  the  Form  ETA  9029,  and  the  specific 
requirements  for  each  attested  element  and  the 
documentation  required  to  be  maintained  in  one  tocation  at 
the  facility. 

ItemS.a.d).  No  Lav  Offs.  Lay  off  means  any  involuntary 
separation  of  staff  nurses  without  cause  or  prejudice,  if 
nurses  involved  in  direct  patient  care  are  separated  from  one 
specialized  activity  and  offered  retraining  and  retention  at  the 
same  facility  in  arx>ther  activity  irTvolvir>g  direct  patient  care  at 
the  same  wage  and  status,  but  refuse,  it  is  not  a  lay  off.  if  the 
position  is  covered  by  a  collective  bargaining  agreement,  the 
agreement's  definition  of  "Lay  ofT  (if  any)  shall  apply  to  that 
position.  An  explanatory  statement  is  not  required  for  this 
Item. 

a 
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it«mtA(U).  SutottantW  Ditrwotion.  A  tectnty  may  anaU 
that  tUxtarmat  disruption  In  iha  daiivafy  o(  iu  haaitn  cars 
sarvlca*  wittnul  noninwnigrani  nuraaa  it  damonsvatad  by  ona 
or  more  o(  tht  tpacilic  circwmstancaa  Matad.  To  maka  auch 
an  anestation,  a  tacMty  muai  tJhack  iha  appropriata  BanKt) 
BTt  attach  briei  aiptanatory  aiaia«nanl«  (unlasa  otnarwica 
Irxjicated  on  the  Form  ETA  9029)  as  to  the  c«rcumsianca>  and 
t^e  nature  and  iocatk>r>  of  eupporting  docunei^tior*  (see 

ii  —  Jt(XdX2)<')  and 3tO<d)43)  o(  the  ragwiattont^.  U 

a  facUtty  flno*  that  the  Uated  circwnstancet  are  inappiicsbta 
or  cannot  be  demonstrated,  the  faciuty  may  maka  4.1 
attestation  o(  tutstaretal  disruption  In  the  deltvary  of  the 
(acMty't  health  care  sanrlcas  by  checking  the  *Oiher*  Nam 
and  attaching  a  dear  exptanatton  of  the  substanttai  disruption 
in  specific  health  care  services  due  to  a  shortage  of  nrm* 
and  why  none  of  the  four  Irx^k^ators  listed  can  be  met  (sae 
II 3iO(dK2)(H)and .3iO(dX3)  of  the  regulations). 

Item  8.bL  No  Adverse  Effect.  A  facility  must  anest  that  th« 
employment  of  H-1 A  r>ur&es  will  not  adverse V  t^^ct  (he 
wages  and  working  conditions  of  re^ts^red  nurses  stmiiarty 
employed.  To  nvite  such  an  attestation,  a  feciii'.y  must  check 
Item  8.b.  By  checking  this  Item  tt>e  faolity  is  aiso  attesting 
that,  unless  weges  (or  registered  nurses  are  covered  by  a 
collective  bargainirig  agreement.  It  has  obtained  a  prevailing 
wage  beiermiriaikxi  from  the  S!a»  Emptoymera  Seculty 
Agency  (SESA)  and  is  paying  both  U.S.  ar>d  H-1A  nurses  at 
least  the  prevailing  wage  (or  ttie  geogr8p.hlc  area.  An 
explanatory  ttawven  ia  rtoi  requirao  lor  thia  Item.  The 
facility  rrust  update  the  prevailing  wage  every  year  In  which  it 
employs  H-tA  nurses. 

Itefli  tM.  Fadlrty/Emctover  Wage.  A  facility  nriay  attest  that 
H-1A  nurses  employed  by  the  teciiity  will  be  paid  the  wage 
rate  (or  registered  nurses  similarly  employed  by  trie  facility,  tn 
otf>er  words,  H-1  A  nurses  cannot  be  paid  less  than  similarly 
erx>ioyed  U.S.  nurses,  even  if  rhe  wages  paid  U.S.  rujrses  are 
higher  tnan  the  prevailing  wage  level.  To  make  such  an 
attestaSorv,  a  tacUity  must  check  item  Sx.  An  explanatory 
statement  Is  not  required  (or  tNs  Item. 

Kan8.d.  Recruitment  and  Retention  of  Rpgisiered  Nurses. 
Check  either  Item  S-d.(i),  6.d.(ii)  or  8.d.(iii). 

rtem  8.4.(1).  State  Plan.  A  facility  may  anesi  that  It  la 
subject  to  an  approved  State  plan  tor  the  recruitment  ar>d 
retentk>n  of  rnrses  developed  irtder  the  provisiorts  of  the 
lmmlgratkx>  Nursing  Relief  Act  of  1989.  To  rmka  such  an 
attestation,  a  facility  must  check  Item  e.d.(i).  Faolities  are 
cautioned  to  contact  the  ETA  National  Offica  before  checking 
this  box  since  such  plans  must  be  approved  by  the  ETA 
Naoonal  Office, 

Ham  8A(li).  Timely  and  Supnificant  Steps.  A  facility  may 
attest  thai  M  has  taken  and  is  tai(lr^g  one  or  more  of  trie  listed 
timely  and  sigrMf>cani  steps  designed  to  recnjit  enC  retatn 
sufrtoeni  registered  nu ses  who  are  United  States  citizens  or 
bnmlgrana  wfw  ar«  authorized  to  perform  nmtng  aarvicM,  ht 
order  to  ramova  as  quteMy  as  reasonably  poaaiWa  Iha 
dapandanca  of  lh«  lacWly  orv  nonimmigrani  ragiaiarad  rursac 
To  make  such  an  attestation,  a  facility  must  check  the 
appropriate  Items  and  for  each  attach  an  explanatory 
statenrtent  of  how  the  facility's  programs  meal  Itia 

requirements  of  the  steps  (see  | JKKgMiK'XA)  of  the 

regulations).  The  five  steps  Hsted  on  the  form  are  not  art 
axckisive  list  of  tkrteiy  and  significant  steps  which  mtghi 
qualify.  Facilities  are  encouraged  to  be  Innowativa  Irt  tfawlOno 


other  steps,  tfiaf  ara  of  comparabia  Umallnaas  and 
signlflcartca.  A  iKWiy  chooBtng  to  take  siapa  otfiai 
five  steps  mual  make  Ns  eltaataltor*  by  chacktrtg  iha  *Oiriar* 
Item  and  attachtng  an  axptanaOoM  of  ••  nature  and  scope  of 
ifia  steps  lakan,  how  the  stapa  aiv  Implamantad,  and  how  the 
steps  meet  the  statutory  test  of  tlmalinasa  and  signmcanca 
ccrparabie  to  the  listed  ateps.  Examples  of  such  other  steps 
which  may  be  conslderad  to  be  of  comparable  timeliness  and 
aigniflcanca.  depervling  upon  aM  of  the  circumstances,  are 
monetary  mcanttves,  special  perquisites,  work  schedule 

epiiona,and««har»alninoop«or«.  Saa| .3>0(oMt)(iX6) 

of  tfta  ragutaifona. 

NMNng  shaN  raquira  a  lacitily  to  lake  mora  than  one  step,  tl 
the  (acUMy  can  tfamonatrata  tiai  taking  a  second  step  ta  not 
raasonabla.  Howawar.  a  facUMy  Shan  maka  awary  aftort  to 
take  ai  least  tww  stapa.  To  maiw  an  atiastatton  that  taking  a 
second  step  would  be  hmoaaonabta.  a  tecUtiy  must  check  the 
laci  Mam  under  8.d.(U)  and  attach  an  expianatc^  statement  of 
why  such  a  step  would  be  unraasonabie.  The  uktng  of  a 
second  step  may  be  conaMarad  urvaasonabla,  Ii  it  wowtd 
result  in  the  facility's  financial  InabiWy  to  cor«nua  pro««idlng 
the  same  quality  and  quantity  of  health  care,  or  the  provisfon 
of  nursHg  services  would  otfiarwise  by  jeopardized  by  the 
tailing  of  such  a  step.  For  any  of  the  five  listed  steps  not 
taken,  the  faculty's  axplanatk>n  shall  denx>nstrate,  «nth 
respect  to  each  of  the  listed  slaps  not  uken,  why  it  wouW  be 
ivireaaonable  (or  the  facility  to  take  such  step.  Such  facility 
also  Shalt  explain  why  it  wouW  ba  ixiraasonabie  for  the 
(acinry  to  take  any  other  steps  designed  to  recruli  and  retain 
suffldent  U.S.  nuraes  to  meat  lis  staffing  needs.  Sea 
I — .SKKgKiK'l). 

Itatn  8.d.(lil)-  Altematrve  to  criteria  for  each  toeciric  step 
after  the  first  year  of  attestation.  In  order  to  avoid  the 
necessity  of  comptyiog  with  the  specific  criteria  for  each  of 
the  steps  in  the  secorid  and  succeeding  years,  a  facility  may 
inckida  with  Ks  Form  ETA  9029,  In  addition  to  the  actlona 
taken  K%der  Items  e.d.(il),  an  attestation  that  it  shall  reduce 
tfia  number  of  nonimmigrarv  aNan  (H-1  and  H-IA)  nuraas  H 
uses  one  year  from  the  data  of  attaatatlon  by  al  laaai  tO%. 
This  shatt  be  achieved  without  reducing  the  quality  or 
quantlry  of  services  provided.  H  this  goal  Is  achieved  (as 
damonstratad  by  documentation  maimai^d  by  the  facility 
and  Indtcatad  In  Ks  subsequent  year's  Form  ETA  9029).  the 
tacHlty^  subsequent  year's  Form  ETA  9C29  may  simpty 
Incfude  an  explanation  damonairating  that  this  goal  has  been 
achieved  and  an  attestation  that  It  shall  again  reduce  the 
number  of  nonimmigrant  alien  (H-IA)  nurses  It  uses  ona  year 
bom  Iha  data  of  aneitaMcn  by  m  laaai  >0V 

ItaoitA  No  Strike  or  LockeiiL  A  facility  must  attest  that 
there  ia  not  a  striM  or  k>ckoul  m  the  course  of  a  labor  dispute, 
and  that  the  emptoyment  of  H-IA  nurses  is  not  Intended  or 
(taaignad  to  influence  an  election  lor  a  bargaining 
raprasaraatkra  for  registered  nt^ses  of  the  facility.  To  make 
such  an  attestation,  a  facility  must  check  item  8«.  An 
explanatory  statement  la  nM  raqulrad  lor  this  Ham. 

naaitJ.  Ng<(CT  V)4  f^H  f H»n^<l1k>»)  AlaciUtymuai 
aaeat  that,  aa  of  the  data  It  (iiaa  Iha  attestation  with  tha 
Oapanment.  It  has  provided  notlca  of  filing  to  the  bargaining 
rapraaantaUve  of  registered  nuraas  at  the  facility,  or, » there  is 
mna,  M  has  posted  notica  of  filing  m  conspicuous  tocadona. 
To  maka  such  an  attestatiort,  a  faciiiry  must  check  either  Hem 
8.X<0«r8J,(U).  An  explanatory  statement  la  not  required  tor 
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lt«f»  8.g.  Njfse  Contracior  Only.  This  item  It  only 
•ppiicabi«  rf  Item  7.b.  it  criecked.  Nufte  comractort  mutt 
check  Item  88  to  ""est  that  they  will  refer  H-1 A  nurtet  only 
to  facilities  which  themselves  have  valid  and  current 
attettatwnt  on  file.  An  explanatory  statement  it  not  required 
to  this  Item. 


Item  9.  Declaration  of  Facility.  One  copy  of  thit  form  must 
bear  the  original  tignature  of  the  chief  executive  officer  of  the 
facility  (or  the  chief  executive  officer't  designee).  By  tigning 
thit  form  the  chief  executive  officer  it  anetting  to  item  7.  and 
item  8.  on  the  Form  ETA  9029  and  to  the  accuracy  of  the 
information  provided  in  tf>e  explanatory  statements.  False 
ttatsmentt  are  subject  to  Federal  criminal  penaitiet,  at  ttated 
above. 


I'  the  artestation  bears  the  necessary  entries  of  information  and  attached  explanai.ont  for  all  Items  except  item  7.c.(ii)  "Bona  Fide  Medical 
Emeroenc,-  item  8  a  (n)  'O-her  ■  item  8.d.(ii)  -Other.'  and  item  8  d  (in)  unreasonableness  of  taking  second  step  and  if  for  those  three  items 
the  Departrn^n!  of  Labor  determines  after  review  t^At  the  attached  explanations  are  sufficient  to  denwnstrate  compliance  with  the  regulatory 
ttandards  the  De-a-tment  of  Labor  shall  accept  the  attestation  for  filing  and  shall  document  such  acceptance  on  the  original  and  two  cop'es 
cf  Form  ETA  9029't  sjb.Tined.  The  original  of  the  attestation  form  indicating  the  Depanment's  acceptance  will  be  returned  to  the  health  care 
facility   The  facility  may  then  make  a  copy  of  the  accepted  attestation  and  tile  visa  petitions  w.th  INS  for  H-1  A  nonimmigrant  nu'ses  in 
accordance  with  INS  regulations.  The  facility  snail  include  a  copy  of  the  accepted  Form  ETA  9029  with  each  visa  petition  filed  with  the 
Immigration  and  Naturalization  Service. 
Regional  Office  to  which  H-iA  Attestations  should  be  submitted 

The  States  of:  Connecticut,  Marne,  Massachusetts.  New  Hampshire,  Rhode  island,  Vermont,  New  York,  New  Jersey,  Puerto  Rico,  and 
Virgin  Islands,  should  submit  Anestations  to: 

Regional  Certifying  Officer 
U.S.  Department  of  Labor/ETA 
One  Congress  Street 
10th  Floor 

Boston,  Massachusetts  021 14-2021 

The  States  of:  Delaware,  District  of  Columbia.  Maryland,  Pennsylvania,  Virginia,  West  Virginia.  Illinois,  Indiana,  Michigan.  Minnesota 
Onio,  Wisconsin,  Iowa,  Kansas,  Missouri,  Nebraska.  Coiorado.  Montana.  North  Dakota,  South  Dakota,  Utah,  Wyoming,  should  submit 
Anes«atx>nt  to: 

Regional  Certifying  Officer 
US.  Department  of  Labor/ETA 
230  South  Dearborn  Street 
Room  628 
Chicago,  illinoit  60604 

The  Statetof:  Arkansas,  Louisiana,  New  Mexico,  Oklahoma,  Texas.  Alabama.  Florida,  Georgia.  Kentucky,  Mississippi.  North  Carolina, 
South  Carolina.  Tennessee,  thould  submit  Attestation*  to: 

Regional  Certifying  Officer 

US.  Department  of  Labor/ETA 

Federal  Building 

Room  317 

525  Griffin  Street 

Dallas,  Texas  75202 

The  Slates  of;  Arizona,  California.  Guam.  Hawaii.  Nevada.  Alaska.  Idaho,  Oregon,  Washington,  thould  submit  Anettationt  to: 

Regional  Certifying  Officer 

U.S.  Department  of  Labor/ETA 

1111  Third  Avenue 

Suite  900 

Seattle.  Washington  98101-3212 

A  copy  of  thit  attestation,  along  with  any  explanatory  ttatemems  and  visa  petitions,  will  be  available  for  public  Intpectton  at  the  ETA  National 
Office  In  Room  N-4456,  200  Constitution  Avenue.  NW,  Washington,  D.C.  20210.  The  facility  must  submit  a  copy  of  an  H-IA  vita  petition  to  the 
ETA  national  office  at  the  same  time  that  it  it  tubmitted  to  INS.  The  facility  must  also  forward  to  the  ETA  national  office  a  copy  of  the  INS  visa 
petition  approval  notice  within  5  days  after  It  it  received.  The  address  it: 

Chief,  Divition  of  Foreign  Labor  Certifications 

U.S.  Employment  Service 

Employment  and  Training  Administration 

U.S.  Department  of  Labor 

200  Constitution  Avenue,  N.W.,  Room  N^456 

Washington.  D.C.  20210 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Tidewater 
Goby 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  S€r\'ice 
(Service)  determines  endangered  status 
pursuant  to  the  provisions  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  the  tidewater  goby 
[Eucyclogobius  newberryi).  The 
tidewater  goby  is  a  fish  that  occurs  in 
tidal  streams  associated  with  coastal 
wetlands  in  California.  Since  1900.  the 
tidewater  goby  has  disappeared  from 
nearly  50  percent  of  the  coastal  lagoons 
within  its  historic  range,  including  74 
percent  of  the  lagoons  south  of  Morro 
Bay  in  central  California.  Only  three 
populations  currently  exist  south  of 
Ventura  County.  This  rule  implements 
the  protection  and  recovery  provisions 
provided  by  the  Act  for  the  tidewater 
goby. 
EFFECTIVE  DATE:  March  7. 1994. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ventura  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2140  Eastman 
Avenue,  suite  100,  Ventura.  California 
93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz  at  the  above  address  (805/644- 
1766). 

SUPF>LEMENTARY  INFORMATION: 

Background 

The  tidewater  goby  {Eucyclogobius 
newberryi]  is  a  small  fish,  rarely 
exceeding  50  millimeters  (2  inches) 
standard  length,  and  is  characterized  by 
large  pectoral  fins  and  a  ventral  sucker- 
like disk  formed  by  the  complete  fusion 
of  the  pelvic  fins.  The  tidewater  goby 
was  first  described  as  a  new  species 
(Gobius  newberryi)  by  Girard  (1856). 
from  specimens  collected  in  the  San 
Francisco  Bay  area.  Based  on  Girard's 
specimens.  Gill  (1862)  reassigned 
Gobius  newberryi  to  the  newly 
described  genus  Eucyclogobius 
(Eschmeyer  1990). 

A  member  of  the  family  Gobiidae,  the 
tidewater  goby  is  the  only  species  in  the 
genus  Eucyclogobius  and  is  almost 
unique  among  fishes  along  the  Pacific 


coast  of  the  United  States  in  its 
restriction  to  waters  with  low  salinities 
in  California's  coastal  wetlands.  All  life 
<^ages  of  tidewater  gobies  are  found  at 
the  upper  end  of  lagoons  in  salinities 
less  than  10  parts  per  thousand  (ppt); 
however,  gobies  from  two  populations 
have  been  collected  and  reared  in 
slightly  higher  salinities  (Ramona 
Swenson,  University  of  California. 
Berkeley,  in  litt.  1993).  Although  its 
closest  relatives  are  marine  species,  the 
tidewater  goby  does  not  have  a  marine 
life  history  phase.  This  lack  of  a  marine 
phase  severely  restricts  the  frequency  of 
genetic  exchange  between  coastal 
lagoon  populations  and  significantly 
lowers  the  potential  for  natural 
recolonization  of  a  locality  once 
extirpated.  Studies  by  Crabtree  (1985) 
noted  that  some  populations  of  gobies 
have  differentiated  genetically, 
indicating  a  long  period  of  isolation. 
Tidewater  gobies  have  a  short  lifespan 
and  seem  to  be  an  annual  species  (Irwin 
and  Stoltz  1984.  Swift  1990).  further 
restricting  their  potential  to  recolonlze 
habitats  from  which  they  have  been 
extirpated. 

The  tidewater  goby  occurs  in  loose 
aggregations  of  a  few  to  several  hundred 
individuals  on  the  substrate  in  shallow 
water  less  than  1  meter  (3  feet)  deep 
(Swift  et  al.  1989).  although  gobies  have 
been  observed  at  depths  of  1.5  to  2.3 
meters  (4.9  to  7.6  feet)  (Dan  Holland. 
University  of  Southwestern  Louisiana. 
in  litt.  1993).  Peak  nesting  activities 
commence  in  late  April  through  early 
May,  when  male  gobies  dig  a  vertical 
nesting  burrow  10  to  20  centimeters  (4 
to  8  inches)  deep  in  clean,  coarse  sand. 
Suitable  water  temperatures  for  nesting 
are  18  to  22°C  (75.6  to  79.6°F)  with 
salinities  of  5  to  10  ppt.  Male  gobies 
remain  in  the  burrows  to  guard  eggs, 
which  are  hung  from  the  ceiling  and 
walls  of  the  burrow  until  hatching. 
Larval  gobies  are  found  midwater 
around  vegetation  until  they  become 
benthic  (Swift  et  al.  1989).  Although  the 
potential  for  year  round  spawning 
exists,  it  is  probably  unlikely  because  of 
seasonal  low  temperatures  and 
disruptions  of  lagoons  during  winter 
storms.  Ecological  studies  performed  at 
two  sites  documented  spawning 
occurring  as  early  as  the  first  week  in 
January  (Swenson  in  litt.  1993). 
Although  usually  associated  with 
lagoons,  the  tidewater  goby  has  been 
documented  in  ponded  freshwater 
habitats  as  far  as  8  kilometers  (5  miles) 
upstream  from  San  Antonio  lagoon  in 
Santa  Barbara  County  (Irwin  and  StoUz 
1984). 

The  tidewater  goby  is  discontinuously 
distributed  throughout  California, 
ranging  from  Tillas  Slough  (mouth  of 


the  Smith  River)  in  Del  Norte  County 
south  to  Agua  Hedionda  Lagoon  in  San 
Diego  County.  Areas  of  precipitous 
coastlines  that  preclude  the  formation  of 
lagoons  at  stream  mouths  have  created 
three  natural  gaps  in  the  distribution  of 
the  goby.  Gobies  are  apparently  absent 
from  three  sections  of  the  coast  between: 

(1)  Humboldt  Bay  and  Ten  Mile  River, 

(2)  Point  Arena  and  Salmon  Creek,  and 

(3)  Monterey  Bay  and  Arroyo  del  Oso. 
Roughly  10  percent  of  the  coastal 

lagoons  presently  containing 
populations  of  tidewater  goby  are  under 
Federal  ownership.  Over  40  percent  of 
the  remaining  populations  are  either 
entirely  or  partly  owned  and  managed 
by  the  State  of  California.  The 
remainder  are  privately  owned. 

Previous  Federal  Action 

The  tidewater  goby  was  first  classified 
bv  the  Service  as  a  category  2  species  in 
1982  (47  FR  58454).  It  was  reclassified 
as  a  category  1  candidate  in  1991  (56  FR 
58804)  based  on  status  and  threat 
information  in  Swift  et  al.  (1989). 
Category  2  applies  to  taxa  for  which 
information  now  in  the  possession  of 
the  Service  indicates  that  proposing  to 
list  as  endangered  or  threatened  is 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  are  not 
currently  available  to  support  a  listing 
proposal.  Category  1  applies  to  taxa  for 
which  the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
them  as  endangered  or  threatened 
species. 

On  October  24.  1990,  the  Service 
received  a  petition  from  Dr.  Camm 
Swift.  Associate  Curator  of  Fishes  at  the 
Los  Angeles  Museum  of  Natural  Histor>-. 
to  list  the  tidewater  goby  as  endangered 
(Swift  1990).  The  petition,  status 
surveys,  and  accompanying  data 
describe  the  goby  as  threatened  because 
of  past  and  continuing  losses  of  coastal 
and  riparian  habitats  within  its  historic 
range.  The  Service's  finding  that  this 
petition  presented  substantial 
information  that  the  requested  action 
may  be  warranted  was  published  on 
March  22,  1991  (56  FR  12146). 
Following  this  finding,  the  Service 
initiated  a  status  review  on  the 
tidewater  goby. 

Section  4(bH3)(B)  of  the  Endangered 
Species  Act  (Act),  as  amended  in  1982, 
requires  the  Secretary  to  make  a  finding 
within  12  months  of  the  date  a  petition 
is  received  as  to  whether  or  not  the 
requested  action  is  warranted.  On 
December  11. 1992,  the  Service 
published  a  proposal  to  list  the 
tidewater  goby  as  an  endangered  species 
(57  FR  58770).  The  proposed  rule 
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constituted  the  12-month  finding  that 
the  petitioned  action  was  warranted. 

Summary  of  Comments  and 
Recommendations 

In  the  December  11,  1992  proposed 
rule,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  determination. 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
publishpd  in  The  Los  Angeles  Times  on 
Januar\'  1, 1993.  The  San  Francisco 
Sunday  Examiner  and  Chronicle  on 
January  3, 1993,  and  The  San  Diego 
Union-Tribune  on  February  4,  1993.  The 
public  comment  period  ended  on 
February  9,  1993.  A  total  of  548 
comments  were  received.  The  Ser\  ice 
received  one  letter  from  a  Federal 
agency,  three  letters  from  State  offices, 
and  five  from  city  or  county  agencies. 
Five  hundred  and  ten  of  the  comments 
were  post  cards  from  individuals  urging 
support  for  the  listing  of  the  species. 
The  Service  received  29  letters  from 
individuals  and  private  organizations. 
Of  those,  only  one  expressed  an  opinion 
in  opposition  to  listing  the  tidewater 
goby  as  endangered. 

The  National  Park  Ser\'ice  (Santa 
Monica  Mountains  National  Recreation 
Area)  stated  support  for  the  listing  of  the 
tidewater  goby  as  endangered  and 
suggested  locations  within  the 
recreation  area  boundaries  that  may  be 
candidates  for  reintroduction  of  the 
species.  The  National  Park  Ser\ice  also 
sought  assistance  from  the  Service  in 
determining  potential  habitat  locations 
on  lands  not  under  public  ownership 
that  may  be  acquired  under  its  land 
acquisition  program. 

1  hree  California  S'ate  agencies 
offered  comments.  The  Topanga-Las 
Virgenes  Resource  Conservation 
District,  a  subdivision  of  State 
government,  expressed  full  support  for 
the  listing  of  the  goby.  The  California 
Coastal  Commission  stated,  "The  acute 
vulnerability  of  the  tidewater  goby  to 
m.an-induced  changes  of  estuarine 
habitat  makes  the  development  of 
comprehensive  management  strategies 
and  plans,  including  development  of 
recovery  plans,  for  this  species 
imperative."  The  California  Department 
of  Fi.sh  and  Game  submitted  information 
pertaining  to  a  project  to  reestablish  a 
population  of  tidewater  gobies  on 
VVaddell  Creek  Lagoon.  The  population 
was  reintroduced  in  the  fall  of  1991  and 
subsequently  sampled  in  November 
1992.  Gobies  were  reported  from  three 
sites  in  the  lagoon.  The  Department  will 


continue  to  obtain  information  on  that 
population  as  it  is  sur\'eyed. 

Five  letters  of  information  were 
received  from  city  or  county  agencies. 
Two  of  these,  one  from  the  County  of 
Santa  Barbara  Resource  Management 
Department  and  one  from  the  City  of 
Santa  Cruz,  detailed  population 
occurrences  that  were  already  known  to 
the  Service.  Two  letters  from  the  cities 
of  San  Buenaventura  and  Santa  Barbara 
cited  possible  impacts  to  goby  habitat 
due  to  proposed  or  ongoing  projects. 
These  letters  listed  threats  that  are 
discussed  under  Factor  A  in  t)ie 
"Summary  of  Factors  Affecting  the 
Species"  section.  The  Santa  Barbara 
County  Flood  Control  and  Water 
Conservation  District  stated  support  for 
listing,  but  expressed  concerns 
regarding  the  designation  of  critical 
habitat. 

The  Environmental  Defense  Center 
identified  three  issues  concerning  the 
proposed  rule. 

Issue  1:  The  critical  habitat  finding 
failed  to  meet  the  standards  of  section 
4  of  the  Endangered  Species  Act  and 
under  Morthem  Spotted  Ow7  v.  Lujan, 
758  F.  Supp.  621  (W.D.  Wash.  1991). 

Senice Besponse: The  Service 
concurs  that  critical  habitat  should  be 
designated  for  the  tidewater  goby. 
Information  needed  to  complete 
required  economic  impart  analyses 
consists  of  identifying  Federal  actions 
that  might  be  precluded  or  modified  by 
the  destruction/adverse  modification 
standard  but  not  by  the  jeopardy 
standard.  Moreover,  it  will  be  necessary 
to  describe  how  these  actions  may  be 
modified  by  application  of  ttie 
destruction/adverse  modification 
standard.  This  information  will  provide 
a  basis  for  analyses  on  the  economic 
effects  of  designating  critical  habitat. 

Issue  2:  Without  critical  habitat,  the 
Service  lacks  jurisdiction  to  prevent  or 
modify  certain  actions  affecting  the 
tidewater  goby. 

Senice  Response:  Although  in  some 
cases  critical  habitat  may  provide 
protection  otherwise  unavailable 
through  the  jeopardy  standard, 
jurisdiction  is  available  through  the 
jeopardy  standard  and  section  9.  both  of 
which  may  be  aggressively  applied  to 
protect  listed  species. 

Issue  3.  The  Service  should  at 
minimum  propose  the  Santa  Ynez 
estuary  as  critical  habitat  now. 

Service  Response:  The  Service  intends 
to  propose  as  critical  habitat  all 
tidewater  goby  habitat  that  may  be 
essential  to  the  species'  conservation,  as 
opposed  to  the  piecemeal  approach 
advocated  in  the  recommendation  to 
propose  one  estuary.  In  the  interim,  the 
Santa  Ynez  estuary  is  owned  by  the  U.S. 


Air  Force,  which  is  subject  to  the 
section  7(a)(1)  affirmative  conservation 
mandate  and  the  prohibitions  against 
jeopardy  contained  in  section  7(a)(2). 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  tidewater  goby  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  spe<:ies  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  tidewater  goby  [Eucyclogobius 
newberryi)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Coastal  development  projects  that  result 
in  the  loss  of  coastal  sahmarsh  habitat 
are  currently  the  major  factor  adversely 
affecting  the  tidewater  goby.  Coastal 
marsh  habitats  have  been  drained  and 
reclaimed  for  residential  and  industrial 
developments.  Waterways  have  been 
dredged  for  navigation  and  harbors 
resulting  in  permanent  and  direct  losses 
of  wetland  habitats,  as  well  as  indirect 
losses  due  to  associated  changes  in 
salinity.  Coastal  road  construction 
projects  have  severed  the  connection 
between  marshes  and  the  ocean, 
resuhing  in  unnatural  temperature  and 
salinity  profiles  that  the  tidewater  goby 
cannot  tolerate. 

Furthermore,  upstream  water 
diversions  adversely  affect  the  tidewater 
goby  by  altering  downstream  flows, 
thereby  diminishing  the  extent  of  marsh 
habitats  that  occurred  historically  at  the 
mouths  of  most  rivers  and  creeks  in 
California.  Alterations  of  fiows 
upstream  of  coastal  lagoons  have 
already  changed  the  distribution  of 
downstream  salinity  regimes.  Since  the 
tidewater  goby  has  relatively  narrow 
salinity  tolerances,  changes  in  salinity 
distributions  due  to  upstream  water 
diversions  may  adversely  affect  both  the 
size  and  distribution  of  goby 
populations  (D.  Holland,  Univ.  of 
Southwestern  Louisiana,  pers.  comm., 
1991). 

Historically,  the  tidewater  goby 
occurred  in  at  least  87  of  California's 
coastal  lagoons  (Swift  et  at.  1989).  Since 
1900,  it  has  disappeared  from 
approximately  50  percent  of  formerly 
occupied  lagoons.  A  rangewide  status 
survey  conducted  in  1984  found  that  22 
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historic  populations  of  tidewater  goby 
had  been  extirpated  (Swift  et  al.  1989). 
Only  5  years  later,  a  status  survey 
documented  the  disappearance  of  an 
additional  21  populations.  In  the  San 
Francisco  Bay  area,  9  of  10  previously 
identified  populations  have  disappeared 
(Swift  et  al.  1989. 1990).  Losses  in  the 
southern  part  of  the  State  have  been  the 
greatest,  including  74  percent  of  the 
coastal  lagoons  south  of  Morro  Bay. 
Three  populations  currently  remain 
south  of  Ventura  County.  Since  1989, 
three  additional  tidewater  gc^ 
populations  have  been  lost  in  San  Luis 
Obispo  and  Santa  Cruz  Counties  (Swift 
ef  al.  1989. 1990).  Five  small 
populations  have  been  rediscovered 
since  1984.  but  the  overall  losses 
indicate  a  decline  of  35  percent 
rangewide  in  6  years  (Holland  1991a. 
1991b,  1991c:  Swift  etal.  1991). 

Of  the  43  remaining  populations  of 
tidewater  gobies  identified  by  Swift  et 
al.  (1990).  most  are  small  and 
threatened  by  a  variety  of  human  and 
natural  factors.  According  to  Swift  ef  al. 
(1990),  only  eight  extant  localities 
contain  populations  that  are  considered 
large  enough  and  free  enough  from 
habitat  degradation  to  be  safe  for  the 
immediate  future.  These  areas  are  all 
located  north  of  San  Francisco  Bay.  The 
remaining  lagoons  are  so  small  or 
modified  that  tidewater  goby 
populations  are  restricted  in 
distribution  and  vulnerable  to 
elimination  (Swift  et  al.  1989, 1990). 
The  number  of  extirpated  localities  of 
gobies  has  left  remaining  populations  so 
widely  separated  throughout  most  of  the 
species"  range  that  recolonization  is 
unhkely. 

Several  specific  proposed  and 
ongoing  coastal  development  activities 
threaten  habitats  supporting  tidewater 
gobies,  including  road  widening  and 
bridge  replacement  projects  along 
Highway  101 ,  water  diversion  projects 
in  San  Luis  Obispo  County,  expansion 
of  several  State  Park  Recreation  areas  in 
Santa  Barbara  and  San  Luis  Obispo 
Counties,  and  hotel  and  golf  course 
developments  in  San  Luis  Obispo  and 
Marin  Counties 

In  addition  to  these  specific  threats, 
the  tidewater  goby  is  vulnerable 
throughout  its  remaining  range  because 
of  the  loss  of  coastal  marsh,  as  noted 
above,  and  because  of  other  effects  of 
water  diversions  as  well.  In  addition  to 
restricting  the  gr>by's  overall  range  by 
altering  dowTistream  salinities,  water 
diversions  and  alterations  of  water  flows 
may  negatively  impact  the  species' 
breeding  and  foraging  activities.  Gobies 
in  southern  and  central  California  breed 
primarily  in  sand/mud  substrates  and 
apparently  avoid  areas  that  contain  large 


amounts  of  decaying  vegetation 
(Holland  1991b).  Reductions  in  water 
flows  may  allow  aggressive  plant 
species  to  colonize  the  otherwise  bare 
sand/mud  substrates  of  coastal  lagoon 
margins,  thus  degrading  the  habitat 
quality  for  the  goby.  Decreases  in  stream 
flows  also  reduce  the  deep  stream  pools 
utilized  by  gobies  venturing  upstream 
from  lagoons.  In  San  Luis  Obispo 
County  alone,  the  effects  of  drought, 
either  directly  or  exacerbated  by 
upstream  water  diversions,  have  been 
responsible  for  the  extirpation  of  at  least 
three  populations  of  gobies  between 
1986  to  1990  (K.  Worcester.  California 
Departmen'  r!  Fish  and  Game,  pers. 
comm.,  1991). 

The  tidewater  goby  is  also  adversely 
affected  by  groundwater  overdrafting 
and  discharge  of  agricultural  and 
sewage  effluents.  For  example,  in  Santa 
Barbara  County,  increased  groundwater 
pumpage  and  siltation  from  topsoil 
runoff  in  the  San  Antonio  Creek 
drainage  has  significantly  affected  areas 
immediately  upstream  of  occupied  goby 
habitat  (i.e.,  Barka  Slough)  (C.  Swift,  Los 
Angeles  County  Museum  of  Natural 
History,  pers.  comm..  1991).  Enrichment 
by  agricultural  and  sewage  effluents 
may  cause  algal  blooms  and 
deoxygenation  that  restrict  habitable 
areas  of  lagoons  utilized  by  tidewater 
gobies,  especially  in  summer  (Swift  et 
al.  1989).  The  potential  for  these  factors 
to  degrade  remaining  goby  habitats  has 
also  been  noted  at  all  three  extant 
localities  south  of  Ventura  County  (D. 
Holland,  pers.  comm.,  1991)  and  at 
several  sites  along  the  central  California 
coast  (T.  Taylor,  California  State  Parks 
and  Recreation,  pers.  comm.,  1991;  K. 
Worcester,  pers.  comm.,  1991). 

The  tidewater  goby  is  further 
threatened  by  channelization  of  the 
rivers  it  inhabits.  Because  most  of  the 
goby's  localities  have  been  n-oderately 
to  extremely  channelized,  winter  floods 
scour  the  species  out  of  the  restricted 
channelized  areas  where  no  protection 
is  afforded  from  such  high  flows.  This 
type  of  event  was  responsible  for  the 
disappearance  of  gobies  from  Waddell 
Creek  lagoon  in  the  winter  1972-73  (C. 
Swift,  pers.  comm..  1991). 

Finally,  cattle  grazing  and  feral  pig 
activity  present  a  threat  to  the  existence 
of  the  tidewater  goby.  These  activities 
have  resulted  in  increased 
sedimentation  of  coastal  lagoons  and 
riparian  habitats,  removal  of  vegetative 
cover,  increased  ambient  water 
temperatures,  and  elimination  of  plunge 
pools  and  collapsed  undercut  banks 
utilized  by  tidewater  gobies.  In  San  Luis 
Obispo  County,  increased  sedimentation 
into  Morro  Bay  has  significantly 
accelerated  the  conversion  of  wetland 


habitats  to  upland  habitats  (Josselyn  et 
al.  1989).  Presently,  cattle  continue  to 
graze  freely  both  upstream  and  in  many 
of  the  coastal  lagoons  supporting 
tidewater  gobies  (K.  Worcester,  pers. 
comm.,  1991). 

B.  OveniUlization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  applicable. 

C.  Disease  or  predation.  Over  the  past 
20  years,  at  least  60  species  of  exotic 
fishes  have  been  introduced  to  the 
western  United  States.  59  percent  of 
which  are  predatory  (Hayes  and 
Jennings  1986.  Jennings  1988).  The 
introduction  of  exotic  predators  to 
southern  California  waters  has  i;e^n 
facilitated  by  the  interbasin  transport  of 
water  (e.g.,  California  Aqueduct). 
Introduced  predators,  particularly 
centrarchid  fishes,  may  have 
contributed  to  the  elimination  of  the 
tidewater  gobv  from  several  localities  in 
California  (Swift  et  al.  1989).  The 
present  day  absence  of  the  tidewater 
goby  from  the  San  Francisco  delta  area 
may  well  be  explained  by  the  presence 
of  introduced  predators  such  as  striped 
bass  (Morone  saxatilis)  and  native 
predators  including  the  Sacramento 
perch  (Archophtes  interruptus)  (Swift  et 
al.  1989,  1990).  Two  of  the  most  recent 
disappearances  of  gobies  from  San  Luis 
Obispo  County  (Old  Creek)  and  San 
Diego  County  (San  Onofre  Creek)  are 
likely  due  to  the  presence  of  exotic 
largemouth  bass  (Micropterous 
salmoides)  and  green  sun  fish  [Lepomis 
cyanellus).  respectively.  Natural 
predation  on  gobies  by  rainbow  trout 
[Oncorbynchus  mykiss)  has  been 
documented  (Swift  etal.  1989).  Other 
non-native  predators,  specifically 
crayfish  [Cambarus  spp.)  and 
mosquitofish  (Gambusia  spp),  may  also 
threaten  goby  populations  through 
direct  predation  on  adults,  lar\'ae,  or 
eggs. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Section  10  of 
the  Rivers  and  Harbors  Act  and  section 
404  of  the  Clean  Water  Act  regulate  the 
placement  of  dredge  and  fill  materials 
into  waters  of  the  United  States.  Under 
section  404.  nationwide  permits,  which 
undergo  minimal  public  and  agency 
review,  can  be  issued  for  projects 
involving  less  than  10  acres  of  wafers  of 
the  United  States  and  adjacent 
wetlands,  unless  a  listed  species  may  be 
adversely  affected.  Individual  permits, 
which  are  subject  to  more  extensiN-e 
review,  are  required  for  projects  that 
affect  greater  than  10  acres. 

The  U.S.  Army  Corps  of  Engineers 
(Corps)  is  the  agency  responsible  for 
administering  the  section  10  and  section 
404  programs.  The  Service,  as  part  of 
the  section  404  review  process,  provides 
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comments  on  both  predischarge  notices 
for  nationwide  p>ermits  and  pubtk; 
notices  for  individual  peimtts.  The 
Service's  ccnaments  are  only  advisory, 
although  procedures  exist  for  elevatioo 
when  disagreements  between  the 
agencies  arise.  In  practice,  the  Corps' 
actions  under  section  10  and  section 
404  are  insufficient  to  protect  the 
tidewater  goby. 

Most  prefects  within  the  range  of  the 
tidewater  goby  considered  in  this 
prop>osal  may  require  approval  from  the 
Corps  as  currently  described  in  secticm 
404  of  the  Clean  Water  Act.  Projects 
proposed  in  coastal  lagoons  may  also 
require  a  permit  under  section  10  of  the 
Rivers  and  Harbors  Act.  Federal  bsting 
of  this  species  requires  Federal  agencies 
to  insure  their  actions  are  not  likely  to 
jeopardize  the  tidewater  goby's 
continued  existence  or  destroy  or 
adversely  modify  any  habitat  that  is 
designated  as  critical 

The  National  Enviroomental  Pobcy 
Act  and  CaUfomia  Environmental 
Quality  Act  require  an  intensive 
environmental  review  of  projects  thai 
may  adversely  affect  Federal  candidate 
species.  However,  project  proponents 
are  not  required  to  avoid  impacts  to 
these  species,  and  proposed  mitigation 
measiues  are  frequently  not  adequately 
implemented.  As  with  section  404 
permits,  the  Service's  comments 
through  these  environmenta]  review 
processes  are  onh'  advisory. 

The  Cahfomia  Coestal  Act  regulates 
the  approval  of  devek}pment8  within 
the  coasted  zone.  Ahh<Migh  a  significant 
slowing  in  wetland  losses  has  occurred, 
the  continued  loss  and  degradation  of 
coastal  wetlands  since  the  California 
Coastal  Act  was  enacted  In  1974  attests 
to  the  Hmitations  of  this  legislation. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  By  fax, 
the  most  significant  natural  factor 
adversely  affecting  the  tidewater  goby  is 
drought  and  resultant  deterioration  of 
coastal  and  riparian  habitats.  California 
has  recently  experienced  5  consecutive 
years  of  lower  than  average  rainfall. 
These  drought  conditions,  when 
combined  with  human  Induced  water 
reductions  (I.e..  diversions  of  water  from 
streams,  excessive  groundwater 
withdrawals),  have  degraded  coastal 
and  riparian  ecosystems  and  have 
created  extremely  stressful  conditions 
for  most  aquatic  species.  Formeriy  large 
populations  of  tidewater  gobies  have 
declined  in  numbers  because  of  the 
reduced  availability  of  suitable  lagocHt 
habitats  (i.e.,  San  Simeon  Creek,  Pico 
Creek),  others  disappeared  when  the 
lagoons  dried  (i.e.,  Santa  Rosa  Creek).  In 
San  Luis  Obispo  County  alone,  6  of  20 
populations  oi  tidewater  gobies  were 


extirpated  between  1984  and  1989 
because  of  drought,  water  diversions, 
and  pollution  (K.  Worcester,  pers. 
comm.,  1991). 

Habitat  degradation  arvd  losses  of  the 
tidewater  goby  from  weather  related 
phenomena  commonly  occur  due  to  the 
restriction  of  the  species  to  coastal 
lagoon  systems  and  its  dependmice  on 
fireshwater  inflows.  Events  such  as  river 
flooding  and  heavy  rainfall  have  been 
reported  to  destroy  goby  burrows  and 
wash  gobies  out  to  sea.  Storm  surges 
that  enter  a  lagoon  may  also  adversely 
affect  entire  goby  populations  by  rapidly 
changing  its  sahnitv. 

The  tidewater  gooy  was  undoubtedly 
subjected  to  such  natural  flood  events 
even  before  major  h\juman  aheration  of 
drainage  basins.  As  mentioned  under 
Factor  A,  channeUzation  and 
urbanizatioQ  have  increased  the 
frequency  and  perhapis  the  intensity  of 
such  flood  events.  In  addition, 
populations  of  gobies  are  becosning 
nKire  isolated  from  one  artother  as 
intervening  populations  are  extirpated, 
thus  further  decreasing  the  hkehhood  of 
successfully  cokmizing  and 
reestablishing  a  populatkm  lost  to  a 
"natural"  flood. 

Competition  with  introduced  species 
is  a  potential  threat  to  the  tidewater 
goby.  Although  problems  have  not  been 
documented  so  far,  the  spread  of  two 
introduced  oriental  gobies  (yellowfin 
goby  iAcanthogobkis  pavimaniu)  and 
chameleon  goby  [TriaenLiger 
trigonocephalusti  may  have  a 
dertrinMotal  effect  on  the  tidewater  goby. 
According  to  Swift  et  al.  (1990),  the 
chameleon  goby  was  recently  fouiui  in 
Pyramid  Lake,  probably  imported  with 
central  California  water.  If  this  goby 
becomes  estabhshed  in  the  Santa  Clara 
River  as  other  imported  species  have 
(e.g.,  prickly  soilpin  {Cottua  aspei]\,  the 
tidewater  goby  ];>opulation  at  the  mouth 
of  the  Santa  Qaja  River  may  be  at  risk. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  The  tidewater  goby  has  been 
extirpated  from  nearly  50  percent  of  the 
lagoorts  within  its  historic  range, 
including  74  percent  of  the  lagoons 
south  of  Morro  Bay.  Forty-three 
populations  remain;  however,  only  six 
are  large  in  number  and  reasonably  free 
from  immediate  threats.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  tidewater  goby  as  endangered.  The 
tidewater  goby  has  experienced  a 
substantial  decHne  throughout  its 
historic  range  and  faces  threats 
indicating  that  this  downward  trend  is 
likely  to  continue.  This  species  Uves 


Mrithfa)  specific  habitat  zones  that  have 
been,  and  will  continue  to  be,  targeted 
for  development  and  degradation  by 
himian  activities.  The  goby  is  extremely 
vuhierable  to  adverse  habitat 
modification  and  water  quality  changes. 
The  tidewater  goby  is  in  imminent 
danger  of  extinction  throughout  its 
range  and  reqmres  the  full  protection  of 
listing  as  endangered  under  the  Act  to 
survive.  For  reasons  discussed  below, 
the  Service  is  not  proposing  to  designate 
critical  habitat  for  this  fish  species  at 
this  time. 

Critical  HaMui 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat 
coocurrentty  with  determining  a  species 
to  be  andaitgered  or  threatened. 
Furthenuore,  the  Service  is  to  designate 
critical  habitat  on  the  basis  of  the  best 
scientific  and  commercial  data  available 
after  taking  into  consideration  the 
economic  and  other  relevant  impacts  of 
spedfying  n  area  as  critical  habitat  (16 
U.&C  lS33<b)(2)).  in  the  case  of  the 
tidewater  goby,  critical  habitat  is  not 
presently  determinable.  A  final 
designatioo  of  critica}  habitat  requires 
detailed  ioformation  on  the  possible 
economic  efiects  of  such  a  designation. 
The  Service  does  not  currently  hare 
suffident  information  needed  to 
perform  the  economic  analysis.  A  delay 
in  the  detarmioation  to  list  d>e  spedes 
to  gather  additioBal  information  and 
perform  analyses  would  not  serve  the 
needs  of  the  species,  kiformatfon  is 
needed  on  actions  that  may  be  proposed 
within  tidewater  goby  habitat  and  the 
degree  to  tvhklk  a  designation  of  critica) 
habitat  may  affect  these  actions  over  and 
abow  effects  associated  with  listing  the 
goby  as  endangered  (i.e.,  the  jeopardy 
standard  alooe^.  R  will  also  be  necessary 
to  determiite  hew  and  to  what  extent 
appbcatioQ  of  the  destruction/adverse 
modification  standard  will  change 
various  Federal  actions.  These  data  will 
be  used  in  the  economic  analyses  to 
determine  the  economic  effect  of 
critical  habitat  designation. 

AvaU^>le  Conservation  Measures 

Conservation  measures  provided  to 
spedes  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  mchide  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  Usting  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 


5498 


Federal  Register  /  Vol.  59,  No   24  /  Friday.  February  4.  1994  /  Rules  and  Regulations 


acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(aU2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

A  number  of  Federal  agencies  or 
departments  control  lands  that  support 
the  tidewater  goby.  These  include  the 
Department  of  Defense  (U.S.  Army 
Corps  of  Engineers.  U.S.  Navy,  U.S.  Air 
Force,  and  U.S.  Marine  Corps), 
Department  of  Agriculture  (U.S.  Forest 
Service),  and  Department  of  the  Interior 
(National  Park  Service  and  U.S.  Fish 
and  Wildlife  Service).  Federal  actions 
that  may  be  affected  by  this 
determination  would  be  the  funding  or 
authorization  of  projects  within  the 
species'  habitat,  including  the 
construction  of  roads,  bridges,  and 
dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act  (33  U.S.C.  1344 
et  seq.)  and  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  401  et 
seq), and  special  use  permits.  Other 
Federal  actions  that  are  subject  to 
environmental  review  under  the 
National  Envirorunental  Policy  Act 
would  also  require  consultation  with 


the  Service.  Projects  on  federally  owned 
land  would  also  be  subject  to  the 
provisions  otsection  7  of  the 
Endangered  Species  Act. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  attempt  any  of 
these),  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.22  and  17.23 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  wildlife 
species  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  for  incidental 
take  in  connection  with  otherwise 
lawful  activities,  and  for  economic 
hardship  under  certain  circumstances. 
Requests  for  copies  of  the  regulations  on 
listed  plants  and  wildlife  and  inquiries 
regarding  them  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Permit  Branch,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181,  telephone  503/231-6241, 
FAX  503/231-6243. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defmed  under  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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upon  request  from  the  Ventura  Field 
Office  (see  ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subt:hapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following  species,  in  alphabetical  order 
under  the  group  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§17.12    Endangered  and  threatened 
wildlife. 


(h)-  • 


Species 


Common  name 


Sctentfic  name 


Historic  range 


Vertetxate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Fisttes 


Goby,  tidewater 


Eucyclogobius 
newberryi. 


U.S.A.  (CA) Entire  E 


527 


NA 


NA 
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DEPARTMEUrr  OF  THE  MTERIOR 
Fish  and  WttdlHe  Servlc« 
50  CFR  Pan  17 

FUN  1018— A873 

Endangered  and  Threatened  Wikftfe 
and  Plants;  Endangered  Status  for 
Three  Ptants  and  Threatened  Status  tor 
One  Ptant  From  Sandy  and 
Sedtmentary  SoMs  of  Central  Coastal 
Catttomia 

agency:  Fish  and  Wildlife  Servfc», 
Interior. 

ACnOM:  Final  rule. 

summary:  The  U.S.  Pish  and  Wildlife 
Ser/ice  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  three  plants: 
Chorizanthe  pungens  var.  hortwegiana 
(Ben  Lomond  spineflower  (also 
previously  known  as  Hartweg's 
spineflowei)),  Chorizanthe  robusta 
(inclusive  of  var.  hortwegii  and  var. 
robusta)  (robust  spineflower),  and 
Erysumun  teretifolium  (Ben  Lomond 
wallflower).  The  Service  also 
determines  threatened  status  for  one 
plant:  Chorizanthe  pungens  var. 
pungens  (M<mterey  spinefkxwer).  These 
four  taxa  occur  in  coastal  habitats  of 
southern  Santa  Cruz  and  northern 
Monterey  Counties  and  are  imperiled  by 
one  or  more  of  the  fallowing  factors: 
Habitat  destruction  due  to  residential 
and  golf  course  development, 
agrioiltural  land  con  version,  sand 
mining,  mihtary  activities,  and 
encroachment  by  alien  plant  species. 
This  rule  implements  the  protection  and 
recovery  provisions  afforded  by  the  Act 
for  these  plants. 

EFFECTIVE  DATE:  March  7, 1994. 

ADDRESSES:  The  comf^e  file  for  thk 
rule  Is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  US.  Fish  and  WildUfe 
Service.  Ventura  FteM  OfBce.  2140 
Eastman  Avenue.  Suite  100,  Ventoia, 
Cattfctnla  93003. 

FOR  FUfflNER  MFORMATIOM  COWTACT: 
Connia  Rutbavford  at  the  afaofve  address 

(80V644-17«a). 


SUPPLEMBaARV  MFORMATNM: 
Background 

Chorizanthe  pungens  Benth.  var. 
/uutwegioiN)  Reveal  &  Hardham, 
Chorizanthe  rotmsia  Parry  var.  hatwegii 
(Benth.  in  A.  DQ,  and  Erysimum 
teretifolium  Eastwood  are  endemic  to 
sandstone  and  mudstooe  deposits  in  the 
Santa  Cruz  Mountains  in  Santa  Cruz 
County,  California.  Chorizanthe 
pungens  Benth  var.  pungens  and 
Chorizanthe  robusta  Parry  var.  robusta 
are  endemic  to  sandy  soik  of  coastal 
habitats  in  southern  Santa  Cruz  and 
northern  Monterey  Counties. 

The  Santa  Cruz  Mountains  are  a 
relatively  young  range  composed  of 
igneous  and  metamorphic  rocks 
overlain  by  thick  layers  of  sedimentary 
material  uphfted  firom  tb«  ocean  floor 
and  ancient  shoreline  zone  (Caughman 
and  Ginsberg  1987)^  These  ancient 
marine  terraces  persist  as  pockets  of 
sandstones  and  limestones  that  are 
geologically  distinct  from  the  volcanic 
origins  of  tne  range.  Soils  that  form  from 
these  sandstone  and  limestone  deposits 
tend  to  be  coarse  and,  at  least 
surfidally,  lose  soil  moist\ire  rapidly. 
The  more  mesic  slopes  of  the  Santa  Cruz 
Mountains  are  covered  prinvarily  by 
redwood  fmest  (Zinke  1988)  and  mixed 
evergreen  forest  (Sawyer  et  al.  1988). 

In  contrast,  the  drier  pockets  of 
sandstone  and  limest(»e,  referred  to  as 
the  "Ben  LomoiMl  sandhills"  (Thomas 
1961),  support  two  unique 
communities — maritime  coest  range 
ponderosa  pine  forest  and  northern 
maritime  chaparral  (Griffin  1964, 
Holland  1986).  The  pondmosa  pJJM 
forest,  locally  reiened  to  as  '*pond»oea 
pine  sandhill**  or  "ponderosa  pine  sand 
parkland"  (Cahfornia  Native  Plant 
Society  1986,  Marangio  and  Morgan 
1987),  consists  of  an  open  paiii-like 
forest  of  scattered  ponderosa  pine 
(Pin  us  ponderosa)  with  kitobcone  pine 
IPinus  attenuato],  coast  Uve  oak 
(Oiercus  agrifohoU  end  at  a  few  sites, 
the  federally  endangered  Santa  Quz 
cypress  (Cupressus  obramsii).  These 
stands  intergrade  with  another  unique 
community,  northern  maritime 
chaparral,  locally  referred  to  as  silver^ 
leaf  manzanita  inixed  chaparral 
(Marangio  1985.  Maranglo  and  Morgan 
1987),  and  are  dondnated  by  the 
endemic  silver-leaved  raanzanha 
[Arctostaphyiot  sihricolo}. 

As  apttft  ol  dw  Santo  Qruz  Meotalns 
proceadMl,  soBM  of  tba  raisad  marina 
terraces  of  aaadstoae  and  limestoua 
were  buried  banaadk  layers  of 

sedimentary  material  dapostled  by 
flowtaif  water.  Pockais  of  ftls  alltfvial 
mataslal.  reiHrad  to  aa  Santa  Otts 
mudstena.  persisted  during  Ala  process 


of  mountain  upMfting  and  alhrvial 
movement,  b  the  Scotts  Valley  area, 
mudstone  outcrops  suppwrt  annu?l 
grasses  and  herbaceous  species.  These 
commuitities  were  referred  to  as  annual 
grasslands  and  wildflower  fields  by 
Holland  (1986). 

DiscussioB  of  the  Four  Species 

In  Catlfdmia,  the  spineflower  genus 
(Chornanthei  In  the  buckwheat  family 
(Polygonacaae)  comprises  spedes  of 
wiry  annua)  herbs  that  inhabit  dry 
sandy  soils  along  the  coast  and  inlaiKl. 
Because  of  the  patchy  ai>d  limited 
distribution  of  such  soils,  many  species 
of  Chorizanthe  tend  to  be  highly 
localized  in  their  distribution. 

One  subsection  of  the  genus  referred 
to  as  Pun^ntes  consists  of  seven 
si>edes  distinguished  by  the  following 
features:  The  inner  and  outer  tepels 
(petal-like  sepals)  are  of  equal  length 
and  are  ertCire  or  lobed  but  not  fringed. 
filaments  are  free,  involucres  (whorl  of 
bracts  subtending  the  flowers)  are  6- 
toothed  with  the  ahemating  three 
shorter  and  the  anterior  one  slightly 
long-awned,  invotucra)  margins  are  not 
continuously  membranaceous  across  the 
sinuses,  the  number  (^  stamens  are 
variable  (3-9),  and  plants  are 
decumbent  to  erect  with  spreading 
pubescertce  and  are  distributed  mainly 
on  or  near  the  coast  from  Santa  Barbara 
County  northward  to  Mendocino 
(Reved  and  Hardham  1989). 

Although  three  of  the  seven  spedes  In 
the  section  Pungentes  are  still  thought 
to  be  common,  the  remaining  four 
species  are  becoming  irjcreasingly  rare. 
Two  of  these  species  (Chorizanthe 
howelhf  and  C.  volida)  were  bsted  as 
endangered  <m  June  22, 1992  (57  FR 
27848).  The  remaining  two  spedes,  C. 
pungent  and  C  robusta.  indusive  of 
their  varieties,  are  subjects  of  this  rule. 

Chorixarrthe  pungens  was  first 
described  by  George  Bentham  In  1836 
based  («  a  specimen  collected  in 
Monterey.  Tnis  taxon  was  recognized  by 
George  Goodman  in  1934  as  the  type 
species  la  describing  the  Pungentes 
section  of  the  genus.  At  that  time. 
Goodman  also  recognized  C  pungens 
var.  hortwegii,  previously  described  and 
identified  as  C  doughsii  var.  hartwepi 
by  Bendiam  fai  1856.  It  was  named  aner 
Karl  Haitw^  vrho  collected  the  type 
from  "dry  mountain  pastures  near  Santa 
Cruz"  in  tM7  (Reveal  and  Hardham 
1989). 

OMrJtantAe  ptuifms  var. 
/iujftwjiuiMi  was  dtstlngnldied  from  C 
pungttm  var.  pttr^enstqr  James  Reveal 
and  Clara  Hardham  (1989)  after  they 
noticed  a  dUfciauct  between  die  coastal 
form  and  an  fadand  Icom  found  *1n  the 
Ben  Lomond  sand  hills  area.**  The  name 
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Cborizanthe  pungens  var.  pungens  was 
retained  to  represent  the  coastal  form  of 
the  plant.  Reveal  and  Hardham  noted 
that  the  tj-pe  for  C.  pungens  var. 
hartwegiana  was  dissimilar  to  the  plant 
that  was  called  C.  pungens  var. 
/jo/tweg;.. 

The  r«cent  article  describing 
Cborizanthe  (Reveal  and  Hardham 
1989)  treats  C.  pungens  var.  pungens 
and  C.  pungens  var.  hartwegiana  as 
distinct  varieties.  Though  Hickman 
(1993)  did  not  L-^at  Chorizanthe 
pungens  var.  hartwegiana  separately  in 
The  Jepson  Manual,  he  did  state  that 
plants  with  "more  erect  petals  with  pink 
to  purple  involucral  margins  have  been 
called  var.  hartwegiana  Rev.  & 
Hardham."  For  the  purposes  of  this  final 
rule,  the  Service  lists  C.  pungens  var. 
pungens  and  C.  pungens  var. 
hartwegiana  sep)arately  because  the 
former  variety  qualifies  for  threatened 
status  and  the  latter  qualifies  for 
endangered  s'.atus  under  the  Act.  Even 
if  the  conservative  Hickman  (1993) 
treatment  were  used,  C.  pungens 
(inclusive  of  vars.  pungens  and 
hartwegiana)  faces  the  same  threats  as 
described  under  the  section  entitled 
"Summary  of  Factors  Affecting  the 
Species"  and  would  qualify  for  listing 
under  the  Act. 

Chorizanthe  robusta  was  first 
described  by  Charles  Parry  in  1889 
based  on  a  collection  he  made  6  years 
earher  "north  of  Aptos  along  Monterey 
Bay"  (Parry  1889).  Willis  Jepson 
considered  it  to  be  a  variety  of  C. 
pungens  and  thus  combined  the  taxon 
under  the  name  C.  pungens  var.  robusta 
in  his  Flora  of  California  in  1914  Qepson 
1914).  In  their  revision  of  the  genus  in 
1989,  Reveal  and  Hardham  (1989) 
recognized  Parry's  treatment  and 
retained  the  taxon  as  C.  robusta. 
Although  they  placed  in  this  synonymy 
the  type  of  C.  pungens  var.  hartwegii. 
Reveal  and  Hardham  noted  that  the 
definition  of  the  taxon  was  still  not 
settled  with  their  review. 

Concurrent  with  the  publication  of 
the  Reveal  and  Hardham  revision,  the 
first  collection  in  over  50  years  was 
made  of  the  inland  form  that  matched 
Hartweg's  original  collection  made  in 
1847.  Reveal  was  therefore  able  to 
reconfirm  its  affinity  with  Chorizanthe 
robusta,  while  recognizing  the 
distinctness  of  this  taxon  as  a  variety. 
Reveal,  along  with  local  botanist 
Randall  Morgan,  published  the 
combination  C.  robusta  var.  hartwegii 
(Reveal  and  Morgan  1989).  inclusive  of 
the  type  of  C.  pungens  var.  hartwegii. 

The  recent  article  describing 
Chorizanthe  robusta  var.  hartwegii 
(Reveal  and  Morgan  1989)  treats  C. 
robusta  var.  robusta  and  C.  robusta  var. 


hartwegii  as  distinct  varieties.  Though 
Hickman  (1993)  did  not  treat  C.  robusta 
var.  hartwegii  separately  in  The  Jepson 
Manual,  he  did  state  that  plants  with 
"more  erect  petals  with  pink  involucral 
margins  have  been  called  var.  hartwegii 
(Benth.)  Rev.  &  R.  Morgan."  For  the 
purposes  of  this  listing,  the  Service  adds 
the  entire  species  of  C.  robusta 
(inclusive  of  C.  robusta  var.  hartwegii 
and  C.  robusta  var.  robusta]  to  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants. 

During  the  Serv  ice's  review  of  a 
petition  to  list  Chorizanthe  robusta  var. 
hartwegii.  Dr.  John  Thomas  questioned 
the  ta.xonomic  validity  oi  Chorizanthe 
robusta  var.  hartwegii  (John  Thomas, 
Stanford  University,  in  litt .  1990).  To 
address  these  concerns,  the  Service 
reviewed  specimens  of  Chorizanthe 
robusta  var.  hartwegii  and  other  closely 
related  taxa  in  the  Pungentes  subsection 
of  the  genus  with  plant  taxonomists  at 
the  University  of  California.  The 
Service's  review  indicates  that 
specimens  ascribed  to  C.  pungens  and 
C.  robusta  have  five  morphologically 
recognizable  phases  that  correspond  to 
ecological  and  geographical  patterns. 
Four  of  these  five  phases  generally 
correspond  to  C.  pungens  var.  pungens, 
C.  pungens  var.  hartwegiana,  C.  robusta 
var.  robusta,  and  C.  robusta  var. 
hartwegii.  The  fifth  phase  consists  of 
specimens  that  were  identified  as  C. 
robusta  or  C.  pungens  (Ertter  1990).  This 
final  rule,  by  addressing  the  subject  four 
varieties  of  Chorizanthe,  includes  all 
five  phases  reviewed. 

Chorizanthe  pungens  var.  pungens 
and  Chorizanthe  robusta  var.  robusta 
are  endemic  to  sandy  soils  of  coastal 
habitats  in  southern  Santa  Cruz  and 
northern  Monterey  Counties.  The  iruier 
rim  of  Monterey  Bay  is  characterized  by 
broad,  sandy  beaches  backed  by  an 
extensive  dune  formation.  Just  inland 
from  the  immediate  coast,  maritime 
chaparral  occupies  areas  with  well- 
drained  soils.  Coastal  dune  and  coastal 
scrub  communities  exist  along  the  inner 
rim  of  Monterey  Bay.  but  portions  were 
affected  by  habitat  modification  or 
destruction. 

Chorizanthe  pungens  var.  pungens 
(Monterey  spineflower)  has  white 
(rarely  pinkish)  scarious  margins  on  the 
involucral  lobes  and  a  prostrate  to 
slightly  ascending  habit  that  distinguish 
it  from  Chorizanthe  pungens  var. 
hartwegiana.  The  aggregate  of  flowers 
(heads)  tend  to  be  small  (less  than  1 
centimeter  (cm)  (0.4  Inches  (in))  in 
diameter)  and  either  distinctly  or 
indistinctly  aggregate.  The  plant  is 
found  scattered  on  sandy  soils  within 
coastal  dune,  coastal  scrub,  grassland, 
maritime  chaparral,  and  oak  woodland 


communities  along  and  adjacent  to  the 
coa.st  of  southern  Santa  Cruz  and 
northern  Monterey  Counties  and  inland 
to  the  coastal  plain  of  Salinas  Valley. 
Historically,  the  plant  ranged  along  the 
coast  from  southern  Santa  Cruz  County 
south  to  northern  San  Luis  Obispo 
County  and  from  Monterey  inland  to  the 
Salinas  Valley.  Only  one  collection 
dating  from  1842  was  made  from 
northern  San  Luis  Obispo  County; 
however,  in  recent  years  it  was  not 
collected  south  of  Monterey  Peninsula 
(Reveal  and  Hardham  1989). 

Along  the  immediate  coast, 
Chorizanthe  pungens  var.  pungens  was 
documented  at  Manresa  State  Beach  and 
the  dunes  near  Marina.  The  plant 
probably  was  extirpated  from  a  number 
of  historical  locations  in  the  Salinas 
Valley,  primarily  due  to  conversion  of 
the  original  grasslands  and  valley  oak 
woodlands  to  agricultural  crops  (Reveal 
and  Hardham  1989).  Significant 
populations  of  Chorizanthe  pungens 
var.  pungens,  representing  upwards  of 
70  percent  of  the  range  of  the  plant, 
were  recently  documented  from  Fort 
Ord  (Army  Corps  of  Engineers  1992). 
These  surveys  indicated  that  within 
grassland  communities  the  plant  occurs 
along  roadsides,  in  firebreaks,  and  in 
other  disturbed  sites.  In  oak  woodland, 
chaparral,  and  scrub  communities,  the 
plants  occur  in  sandy  openings  between 
shrubs.  In  older  stands  with  a  high 
cover  of  shrubs,  the  plant  is  restricted  to 
roadsides  and  firebreaks  that  bisect 
these  communities.  The  highest 
densities  of  C.  pungens  var.  pungens  are 
located  in  the  central  portion  of  the 
firing  range,  where  disturbance  is  the 
most  frequent.  Although  studies  were 
not  conducted  on  factors  that  determine 
the  pattern  of  distribution  and  the 
densities  of  C  pungens  var.  pungens  on 
Fort  Ord.  a  correlation  exists  between 
open  conditions  resulting  from  activities 
that  disturb  habitat  and  high  densities  of 
C.  pungens  var.  pungens.  Prior  to  onset 
of  human  use  of  this  area,  this  species 
was  possibly  restricted  to  openings 
created  by  wildfires  within  these 
communities. 

Chorizanthe  robusta  (robust 
spineflower)  is  comprised  of  two 
varieties:  C.  robusta  var.  robusta  and  C. 
robusta  var.  hartwegii.  A  description  of 
the  species  is  broken  out  below  by 
variety. 

Chorizanthe  robusta  var.  robusta  has 
thin  white  to  pinkish  scarious  margins 
along  the  basal  portions  of  the  teeth  and 
an  erect  to  spreading  or  prostrate  habits 
The  heads  are  large  (1.5  to  2  cm  (0.6  to 
0.8  in)  in  diameter)  and  distinctly 
aggregate.  The  plant  once  ranged  from 
Alameda  to  Monterey  Counties,  but  is 
currently  known  only  from  sandy  and 


Federal  Register  /  Vol.  59,  No.  24  /  Friday.  February  4,  1994  /  Rules  and  Regulations  5501 


gravelly  soils  along  and  adjacent  to  the 
coast  of  southern  Santa  Cruz  and 
northern  Monterey  Counties.  Many  of 
the  areas  from  which  collections  were 
made  in  Alameda  and  San  Mateo 
Counties  were  urbanized,  and  no  new 
collections  were  made  from  there  or 
from  Monterey  County  for  30  years 
(Ertter  1990).  As  with  C.  pungens  var. 
pungens,  the  coastal  dune  and  scrub 
communities  were  affected  by 
recreational  use,  urban  development, 
and  military  activities,  and  the  coastal 
plain  vegetation  of  the  Salinas  Valley 
was  converted  to  agricultural  crops.  The 
only  known  extant  populations  occur 
northeast  of  the  city  of  Santa  Cruz  on 
property  recently  acquired  by  the  city 
from  the  University  of  California  and 
near  Sunset  and  Manresa  State  Beaches, 
approximately  12  miles  away.  The  total 
number  of  individuals  of  the  plant  was 
estimated  to  be  less  than  7,000  in  1990. 

Specimens  collected  from  certain 
populations  of  Chorizanthe  in  the 
vicinity  of  Sunset  State  Beach  are 
"comparable  to  Chorizanthe  pungens" 
according  to  Ertter  (1990).  The  Service 
believes  that  these  populations  are  best 
assigned  to  Chorizanthe  pungens  var. 
pungens. 

Chorizanthe  robusta  var.  ha^t^^'egii 
has  rose-pink  involucral  margins 
confined  to  the  basal  portion  of  the  teeth 
and  an  erect  habit.  The  heads  are 
mediiun  in  size  (1  to  1.5  cm  (0.4  to  0.6 
in)  in  diameter)  and  distinctly  aggregate. 
The  plant  is  endemic  to  Purisima 
sandstone  and  Santa  Cruz  mudstone  in 
Scotts  Valley  in  the  Santa  Cruz 
Mountains.  Where  C  robusta  var. 
hartwegii  occurs  on  Purisima  sandstone, 
the  bedrock  is  overlain  with  a  thin  soil 
layer  that  supports  a  meadow 
community  comprised  of  herbs  and  low- 
growing  grasses.  The  presence  of  certain 
associated  species,  such  as  toad  rush 
(Juncus  bufonis),  sand  pigmyweed 
[Crassula  erecta),  mosses,  and  lichens, 
suggest  a  high  seasonal  moisture 
content.  Where  the  plant  occurs  on 
Santa  Cruz  mudstone,  the  bedrock  is 
variously  mixed  with  scree  or  a  thin  soil 
layer  that  also  supports  a  meadow 
community  of  herbs  and  grasses,  though 
of  somewhat  different  composition  than 
those  on  Purisima  sandstone,  and  with 
a  lower  frequency  of  toadrush. 
pigmyweed,  and  lichens  (Habitat 
Restoration  Group  1992). 

The  only  known  extant  populations  of 
Chorizanthe  robusta  var.  hartwegii 
occur  in  Scotts  Valley  in  the  Santa  Cruz 
Mountains  north  of  the  city  of  Santa 
Cruz.  The  plant  occurs  primarily  on 
pockets  of  Santa  Cruz  mudstones  and 
Purisima  sandstones  and  is  associated 
with  annual  grasslands  and  wildflower 
Helds  (Reveal  and  Morgan  1989).  These 


islands  of  unique  substrates  are  host  to 
a  number  of  rare  plants.  Three 
populations  of  the  plant,  each  consisting 
of  numerous  small  colonies,  are 
scattered  over  an  area  1  mile  in  diameter 
on  three  parcels  in  private  ownership. 
In  1989,  shortly  after  the  taxon  was 
rediscovered,  the  total  number  of 
individuals  was  estimated  to  be 
approximately  6,000  (California  Natural 
Diversity  Data  Base  (CNDDB)  1990).  As 
a  result  of  two  proposals  for 
development  that  were  pending  at  the 
time,  additional  surveys  were 
conducted  during  the  next  few  years. 
Results  of  1992  surveys  were  that  the 
two  populations  on  land  proposed  for  a 
development  named  Glenwood  Estates 
totalled  between  30,000  and  100,000 
individuals  (Habitat  Restoration  Group 
1992).  The  numbers  of  this  aiuiual  plant 
are  expected  to  fluctuate  from  year  to 
year,  depending  on  climatic  conditions. 

Chorizanthe  pungens  var. 
hartwegiana  (Ben  Lomond  spineflower) 
has  dark  pinkish  to  purple  scarious 
margins  on  the  involucral  lobes  and  a 
slightly  ascending  to  erect  habit.  The 
heads  are  medium  in  size  (1  to  1.5  cm 
(0.4  to  0.6  in)  in  diameter)  and  distinctly 
aggregate.  The  plant  is  found  on  sandy 
soils  that  are  the  basis  for  the  Ben 
Lomond  sandhills  communities  in  the 
Santa  Cruz  Mountains,  mostly  on 
privately  owned  land.  C.  pungens  var. 
hartwegiana  is  confined  to  outcrops  of 
sandstone  soils  in  the  Santa  Cruz 
Mountains  from  Big  Basin  State  Park  to 
the  Felton  area  in  the  Santa  Cruz 
Mountains.  These  sandstone  soils 
support  several  unique  plant 
communities,  including  the  ponderosa 
pine-dominated  Ben  Lomond  sandhills. 
The  majority  of  occurrences  of  C. 
pungens  var.  hartwegiana  are  found  on 
privately  owned  lands  within  the  area 
generally  bounded  by  the  communities 
of  Ben  Lomond,  Glenwood,  Scotts 
Valley,  and  Felton. 

Erysimum  teretifolium  (Ben  Lomond 
wallflower)  was  first  collected  at 
Glenwood,  Santa  Cruz  County,  by 
Horace  Davis  in  1914.  This  plant  was 
described  by  Alice  Eastwood  in  1938  as 
E.  fihfohum.  not  realizing  that  this 
combination  was  already  applied  to 
another  plant  (Eastwood  1938).  It  was 
therefore  renamed  E.  teretifolium  in  the 
following  year  (Eastwood  1939).  E. 
teretifolium  is  a  bieimial,  or 
occasionally  an  aimual,  plant  of  the 
mustard  family  (Brassicaceae). 
Seedlings  form  a  basal  rosette  of  leaves, 
which  then  wither  as  the  main  stem 
develops  flowers  clustered  in  a  terminal 
raceme.  The  Qowers  are  a  deep  yellow 
with  petals  1.3  to  2.5  cm  (0.5  to  1.0  in) 
long;  the  slender  capsule  reaches  10  cm 
(4.0  in)  in  length  and  is  covered  with 


three-parted  hairs.  The  leaves  are  simple 
and  narrowly  linear,  a  characteristic  that 
separates  this  plant  from  other 
wallflowers. 

Erysimum  teretifolium  is  endemic  to 
pockets  of  sandstone  deposits  in  the 
Santa  Cruz  Mountains  and  is  presently 
known  from  only  a  dozen  scattered 
occurrences.  These  sandstone  deposits 
support  the  unique  ponderosa  pine 
sandhill  community,  and  E.  teretifolium 
seems  to  prefer  sites  with  loose, 
uncompacted  sand  in  openings  between 
scattered  chaparral  shrubs.  Chorizanthe 
robusta  var.  robusta  is  found  in  close 

f)roximity  with  E.  teretifolium  at  some 
ocations.  A  dozen  populations  of  E. 
teretifolium  occur  within  the  area 
generally  bounded  by  the  communities 
of  Ben  Lomond,  Glenwood,  Scotts 
Valley,  and  Felton,  with  one  outlying 
population  occurring  in  the  Bonny  Doon 
area,  5  miles  west  of  Felton.  One 
population  occurs  at  Quail  Hollow 
Ranch,  which  is  jointly  owned  by  Santa 
Cruz  County,  The  Nature  Conservancy, 
and  the  California  Department  of  Fish 
and  Game  (CDFG).  All  other 
populations  are  on  privately  owned 
lands. 

Previous  Federal  Action 

Federal  government  actions  for  one  of 
these  four  plants  began  as  a  result  of 
section  12  of  the  Endangered  Species 
Act  of  1973,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94-  ^ 
51,  was  presented  to  Congress  on 
January  9, 1975.  In  the  report,  Erysimum 
teretifolium  was  recommended  for 
threatened  status.  On  July  1. 1975,  the 
Service  published  a  notice  in  the 
Federal  Register  (40  FR  2782.^)  of  its 
acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act  and 
of  the  Service's  intention  thereby  to 
review  the  status  of  the  plant  taxa 
named  within. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480).  This  notice 
included  Erysimum  teretifolium  as  a 
category  1  candidate  (species  for  which 
data  in  the  Service's  possession  are 
sufficient  to  support  proposals  for 
listing)  and  Chorizanthe  pungens  var. 
pungens  as  a  category  2  candidate 
(species  for  which  data  in  the  Service's 
possession  indicate  listing  may  be 
appropriate,  but  for  which  additional 
biological  information  is  needed  to 
support  hsting).  In  the  September  27, 
1985,  revised  notice  of  review  for  plants 
(50  FR  39526).  E.  teretifolium  was  again 
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included  as  a  category  1  candidate,  and 
C.  pungens  var.  pungens  as  a  category 
2  candidate.  In  the  February  21, 1990 
(55  FR  6184),  notice  of  review  for 
plants,  E.  teretifolium  was  retained  in 
category  1  and  Chotizonthe  pungens 
var.  pungens  and  Choriranute  pungens 
var.  hartweaana  in  category  2. 

Section  4Tb)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(bHl) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13. 1962,  be  treated  as  newly 
submitted  on  that  date.  Hiis  was  the 
case  for  Erysimum  teretifolium  because 
the  1975  Smithsonian  report  was 
accepted  as  a  petition.  In  October  1983. 
1984. 1985. 1986. 1987. 1988. 1989. and 
1990.  the  Service  found  that  the 
petitioned  listing  of  E.  teretifolium  was 
warranted,  but  that  the  listing  of  this 
species  was  precluded  by  other  pending 
proposals  of  higher  priority. 

On  May  16, 1990,  the  Seirvice  received 
a  petition  from  Steve  McCabe, 
president,  and  Randall  Morgan  of  the 
Santa  Cruz  Chapter  of  the  California 
Native  Plant  Society  to  list  Chorizanthe 
robusta  var.  hartwegii  as  endangered. 
Based  on  a  90-day  finding  that  the 
petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted  (55 
FR  460801,  the  Service  initiated  a  status 
review  of  this  taxon.  During  that  time 
the  Service  also  reviewed  the  status  of 
Chorizanthe  robusta  var.  ro6usta.  This 
final  rule  constitutes  the  Service's  final 
finding  that  the  listing  of  C.  robusta. 
inclusive  of  var.  robusta  and  var. 
hartwegii,  as  endangered,  is  warranted, 
and  that  the  listing  of  Erysimum 
teretifolium  as  endangered  is  warranted. 

On  October  24. 1991  (56  FR  55111), 
the  Service  pubUshed  a  proposal  to  list 
Chorizanthe  pungens  var.  hartwegiana, 
Chorizanthe  pungens  var.  pungens, 
Chorizanthe  robusta  var.  hartwegii, 
Chorizanthe  mbusta  var.  robusta,  and 
Erysimum  teretifoUum  as  endangered 
species.  That  proposal  was  based,  in 
large  part,  on  the  survey  information, 
occurrence  data,  and  information  on 
pending  projects  that  would  adversely 
affect  the  five  plants.  C.  robusta 
consisted  of  varieties  hartwegii  and 
robusta  at  the  time  of  the  publication  of 
the  proposed  rule.  Because  the  two  C. 
robusta  varieties,  hartwegii  and  robusta, 
qualify  for  endangered  status,  this  rule 
lists  the  entire  species.  Hence  this  rule 
lists  four  plants,  yet  discusses  each  of 
the  five  varieties  separately.  The  Service 
now  determines  C.  pungens  var. 
hartwegiana,  C.  robusta  (inclusive  of 
vars.  hartwegii  and  robusta),  and  E. 


teretifolium  to  be  endangered  species, 
and  C.  pungens  var.  pungens  to  be  a 
threatened  species,  with  the  publication 
of  this  rule. 

Summary  of  ComineBts  and 
Recommendations 

In  the  October  24, 1991,  proposed  rule 
(56  FR  55111)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  A  60-day 
comment  period  closed  on  December 
23, 1991.  Appropriate  State  agencies, 
county  governments,  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  request  for  a 
public  hearing  was  received  firom  Allan 
Butler  of  APC  International,  Inc.  On 
May  15, 1992,  and  again  on  May  26, 
1992,  the  Service  published  notices  in 
the  Federal  Register  (57  FR  20805  and 
57  FR  21993)  announcing  the 
publication  of  the  proposal,  the  public 
hearing,  and  the  reopening  of  the 
conunent  period  until  July  15, 1992.  A 
notice  announcing  the  publication  of 
the  proposal  and  the  public  hearing  was 
published  in  the  Santa  CruE  Sentinel  on 
May  18, 1992.  The  Service  conducted  a 
hearing  on  June  4. 1992,  at  the  Santa 
Cruz  County  Government  Center  in 
Santa  Cruz.  Testimony  was  taken  fiiom 
6  p.m.  to  8  p.m.  Twenty-one  parties 
presented  testimony. 

During  the  comment  periods,  the 
Service  received  written  and  oral 
comments  from  48  parties.  CDFG, 
California  Department  of  Parks  and 
Recreation,  The  Nature  Conservancy. 
California  Native  Plant  Society.  National 
Audubon  Society,  Sierra  Club. 
Environmental  Council  of  Santa  Cruz 
County,  Southridge  Watershed 
Association,  and  the  Resource  Defense 
Fund  were  some  of  the  38  commenters 
expressing  support  for  the  listing 
proposal.  Eight  commenters  opposed 
the  listing  of  Chorizanthe  robusta  var. 
hartwegii.  The  city  of  Marina  opposed 
the  Usting  of  Chorizanthe  pungens  var. 
pungens.  Two  commenters,  one  of 
whom  offered  technical  comments  on 
the  proposal,  were  neutral.  In  addition, 
results  of  additional  sxirveys  for  the 
plants  (Army  Corps  of  Engineers  1992, 
Habitat  Restoration  Group  1992)  were 
incorporated  into  this  final  rule.  Written 
comments  and  oral  statements  obtained 
during  the  public  hearing  and  comment 
periods  are  combined  in  the  following 
discussion.  Opposing  comments  and 
other  comments  questioning  the  rule 
were  organized  into  specific  issues. 
These  issues  and  the  Service's  response 
to  each  are  summarized  as  follows: 


Issue  1:  Several  commenters  felt  that 
there  was  insufficient  scientific 
evidence  to  list  Chorizanthe  robusta  var. 
hartwegii.  Others  stated  that  the  Service 
used  data  that  were  skewed  or 
selectively  chosen  to  support  the  listing 
of  this  plant;  "relied  on  the  expertise  of 
an  amateur  botanist  whose  opinion  lis 
cited]  without  investigation  of  contrary 
opinions  by,  arguably,  more  qualified 
professionals;"  and  did  not  utilize 
information  supplied  by  Dr.  Thomas 
that  challenged  the  appropriateness  of 
listing  C.  robusta  var.  hartwegii. 

Service  Response:  In  preparing  the 
proposed  rule,  the  Service  utilized 
information  fn)m  botanical  collections 
and  observations  that  date  from  the  mid- 
1800s,  as  well  as  data  that  were 
submitted  to  the  Service  in  response  to 
a  request  for  information  made  to  local 
and  State  agencies  and  other  interested 
parties.  The  Service  therefore  maintains 
that  the  best  available  commercial  and 
scientific  information  was  utilized  in 
preparation  of  the  proposed  rule.  No 
data  were  submitted  to  support  the 
contention  that  the  Service  skewed  or 
selectively  chose  data  to  support  the 
proposal.  During  preparation  of  the 
proposal,  the  Service  consulted  with  a 
number  of  professional  botanists,  and 
other  professional  biologists  commented 
during  the  comment  period.  These 
botanists  and  biologists  gave  biological 
bases  that  supported  the  listing  of 
Chorizanthe  robusta  var.  hartwegii.  The 
Service,  therefore,  believes  that  this 
determination  to  list  the  plant  as 
endangered  under  C.  robusta  is 
appropriate  and  is  supported  by  the 
botanical  community. 

Issue  2:  Several  commenters  pointed 
out  that  the  California  Fish  and  Game 
Commission  rejected  a  proposal  to  State 
list  Chorizanthe  robusta  var.  hartwegii. 
and  it  was,  therefore,  inappropriate  for 
the  Service  to  pursue  Federal  Listing  due 
to  the  "doctrine  of  comity"  (the 
informal  and  voluntary  recognition  by 
courts  of  one  jurisdiction  of  the  laws 
and  judicial  decision  of  another). 

Service  Response:  The  California  Fish 
and  Game  Commission  did  not  reject  a 
proposal  to  State  list  Chorizanthe 
robusta  var.  hartwegii.  rather  it 
determined  that  not  enough  information 
was  available  to  petition  the  plant  for 
State  listing.  The  opinions  of  the 
California  Fish  and  Game  Commission 
were  not  shared  by  CDFG,  which 
supported  the  Federal  Usting  at  the 
public  hearing  and  in  writing  (Ken  Berg, 
CDFG,  pers.  comm.,  1992).  The  Act  does 
not  require  agreement  among  State 
agencies.  Moreover,  CDFG,  in 
collaboration  with  The  Nature 
Conservancy  and  the  California  Native 
Plant  Society,  supplied  the  Service  with 
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data,  through  the  CNDDB  (1990).  that 
supports  Federal  listing  of  the  four 
plants. 

Issue  3:  A  few  commenters,  citing  Dr. 
John  Thomas's  opinions,  stated  that 
Chohzanthe  robusta  var.  hartwegii  is 
not  a  distinct  taxon.  Others  contended 
that  other  botanical  experts  consulted 
by  the  Service  "did  not  reach  a 
conclusion  which  would  change  the 
above  view"  and  that  their  brief  reviews 
were  not  definitive  and  did  not  resolve 
the  taxonomic  questions  that  were 
raised.  One  commenter  stated  that  a 
thorough  taxonomic  revision  of  the 
Ptingentes  subsection  of  the  genus 
Chorizar.the  was  needed. 

Senice  Response:  The  Service 
believes  that  the  recognized  authority 
for  the  taxonomy  of  the  buckwheat 
family,  Dr.  James  Reveal,  provided 
sufficient  data  to  support  the  taxonomic 
validity  of  Cborizanthe  robusta  var. 
hartwegii.  Moreover,  other  botanical 
experts  consulted  by  the  Service  did  not 
provide  any  information  that  disputed 
the  taxonomic  validity  of  this  plant.  The 
species  C.  robusta,  inclusive  of  vars. 
robusta  and  hartwegii,  faces  threats  as 
described  under  the  section  entitled 
"Summary  of  Factors  Affecting  the 
Species,"  hence  even  if  the  conservative 
Hickman  (1993)  treatment  were  used  as 
in  The  Jepson  Manual,  the  entire  species 
would  qualify  for  listing  under  the  Act. 
The  Service  agrees  that  additional 
taxonomic  work  on  the  Pungentes 
subseciion  of  the  genus  Cborizanthe 
would  be  desirable,  but  maintains  that 
the  existing  treatment  is  sufficient  to 
proceed  with  the  listing. 

Issue  4:  Several  commenters 
contended  that  adequate  regulatory 
mechanisms  are  currently  in  place, 
through  the  California  Environmental 
Quality  Act  and  the  California 
Endangered  Species  Act,  to  protect 
Cborizanthe  robusta  var.  hartwegii. 

Senice  flespo/ise:  The  only  protection 
given  to  State-listed  species  is  the 
requirement  that  landowners  give  CDFG 
10  days  notice  of  any  land  use  change. 
The  California  Environmental  Quality 
Act  requires  mitigation  for  projects  that 
adversely  affect  listed  plants  as  well  as 
those  that  qualify  for  State  listing; 
however,  many  mitigation  attempts  do 
not  achieve  the  goal  of  securing  long- 
term  protection  for  such  plants  (Howald 
1992).  The  California  Environmental 
Quality  Act  process  allowed  the  city  of 
Scotts  Valley  to  make  a  statement  of 
overriding  considerations  to  approve  th 
Glenwood  Development  Company's 
project  even  though  the  project  will 
eliminate  approximately  two-thirds  of 
the  known  habitat  for  Cborizanthe 
robusta  var.  hartwegii  (City  of  Scotts 
Valley  1992).  Furthermore,  CDFG  was 


unable  to  come  to  agreement  with  the 
Glenwood  Development  Company  on 
mitigation  for  impacts  to  the  plant  and 
compensation  for  unavoidable  losses 
(Brian  Hunter,  CDFG,  in  litt.,  1993).  The 
failure  of  existing  regulatory 
mechanisms  to  adequately  protect  the 
plant  are  further  discussed  under  Factor 
D  in  the  "Summary  of  Factors  Affecting 
the  Species"  section. 

Issue  5:  One  commenter  claimed  that 
the  Service  has  no  jiu-isdiction  over 
Cborizanthe  robusta  var.  hartwegii 
because  it  occurs  on  privately  owned 
lands,  and  the  plant  is  neither  in 
interstate  commerce  nor  the  subject  of 
an  international  treaty  and.  therefore,  is 
exclusively  under  the  jurisdiction  of  the 
Stale. 

Service  Response:  Section  4  of  the  Act 
directs  the  Service  to  evaluate  species 
for  listing  based  on  biological 
information  only,  not  land  juri.sdiction. 
The  five  factors  on  which  the  biological 
vulnerability  of  species  are  evaluated 
are  discussed  in  the  "Summary  of 
Factors  Affecting  the  Species"  section. 
Land  ownership  is  not  a  factor  used  to 
determine  whether  or  not  listing  is 
appropriate. 

Issue  6:  Two  commenters  stated  that 
data  concerning  Cborizanthe  robusta 
V3r.  hartwegii  were  obtained  in  violation 
of  State  trespass  laws  on  private  land; 
therefore,  such  "illegal  evidence" 
should  be  excluded  from  consideration 
in  the  listing  process. 

Senice  Response:  The  "trespass" 
issue  does  not  involve  the  Service,  and 
although  the  Service  does  not  condone 
entering  private  land  without 
permission,  it  is  charged  with  using  the 
best  commercially  and  scientifically 
available  information  in  preparation  of 
a  proposal.  Moreover,  information 
concerning  the  rarity  of  Cborizanthe 
robusta  var.  hartwegii,  the  threats  to  its 
continued  existence,  and  information 
from  surv'eys  on  private  land  were  made 
part  of  the  public  record  in 
environmental  assessments  that  were 
prepared  as  required  by  the  California 
Environmental  Quality  Aci  (City  of 
Scotts  Valley  1989.  Harding  Lawson 
Associates  1991). 

Issue  7:  Several  commenters  charged 
that  the  proposed  rule  for  Cborizanthe 
robusta  var.  hartwegii  was  promulgated 
merely  to  fulfill  requirements  of  a 
settlement  resuhing  from  the  lawsuit 
filed  against  the  Service  by  the 
California  Native  Plant  Society.  They 
further  contended  that  this  deprived 
Glenwood  Development  Company  of  its 
rights  and  is  contrary  to  the  intent  and 
language  of  the  Endangered  Species  Act. 

Senrice  Response:  The  California 
Native  Plant  Society  lawsuit  settlement 
requires  the  Service  to  propose  for 


listing  those  plant  taxa  that  were 
identified  as  category  1  candidates  for 
listing  in  the  February  21, 1990,  notice 
of  review  (56  FR  58804).  Of  the  five  taxa 
included  in  the  proposed  rule,  only 
Erysimum  teretifolium  was  a  category  1 
candidate  in  the  February  21,  1991, 
notice  of  review,  and  is  the  only  one  of 
the  four  taxa  subject  to  the  requirements 
of  the  lawsuit  settlement.  However, 
Federal  action  on  all  five  taxa  began 
prior  to  the  settlement  of  the  California 
Native  Plant  Society  lawsuit  (see  section 
on  "Previous  Federal  Action").  As 
stated  under  the  Service  Response  to 
Issue  5  above,  the  Endangered  Species 
Act  directs  the  Service  to  list  species  on 
the  basis  of  biological  vulnerability. 

Issue  8:  One  commenter  stated  that 
the  Service  failed  to  pubUsh  the 
proposed  rule  within  1  year  of  having 
received  the  petition,  which  therefore 
failed  to  meet  statutory  time 
requirements,  and  requested  that  the 
proposed  rule  be  withdrawn. 

Senrice  Response:  The  Service 
endeavors  to  meet  statutory  timeframes; 
however,  nothing  in  the  statute  suggests 
that  the  Sen'ice  is  required  to  withdraw 
proposals  because  deadlines  are  missed. 

Issue  9:  One  commenter  stated  that 
the  Service  £ailed  to  prepare 
environmental  assessments  as  required 
by  the  National  Environmental  Policy 
Act. 

Sen'ice  Response:  The  Service  is 
exempt  from  preparing  environmental 
assessments  regarding  the  listing  of 
species  pursuant  to  the  National 
Environmental  Policy  Act  for  reasons 
outlined  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244).  This  is 
stated  in  the  proposed  rule  and  this 
final  rule  under  the  section  titled 
"National  Environmental  Policy  Act." 

Issue  JO:  One  commenter  stated  that 
Erysimum  teretifolium  is  a  weed  and 
that  he  had  "seen  it  in  many  places  in 
the  county"  and  on  "all  kinds  of 
roadbanks."  presumably  meaning  that 
the  species  is  more  widespread  than  is 
indicated  in  the  proposed  rule.  He  also 
felt  that  the  public  should  be 
encouraged  to  grow  it  as  a  garden  plant, 
presumably  to  assist  in  perpetuating  the 
species. 

Senrice  Response:  No  information  was 
submitted  to  the  Service  to  substantiate 
the  locations  of  additional  populations 
of  Erysimum  teretifolium.  Since  the  time 
the  proposal  was  published,  no 
documentation  has  been  made  of 
additional  populations  of  the  plant 
found  by  any  botanists  that  contribute  to 
CNDDB  (CNDDB  1993).  The  Service, 
therefore,  maintains  that  this  decision  is 
based  on  the  best  and  most  current 
information  available  and  that  it  is 
sufficient  to  warrant  making  a 
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determination  on  its  status.  With  regard 
to  the  suggestion  to  cultivate  E. 
teretifolium  as  a  garden  plant,  the 
Service  recognizes  the  value  of 
maintaining  cultivated  collections  of 
rare  species.  Such  collections,  however, 
do  not  replace  protection  for  native 
ecosystems,  which  is  the  intent  of  the 
Endangered  Species  Act. 

Issue  11;  Two  agencies  (CDFG  and 
California  Department  of  Parks  and 
Recreation)  recommended  that  the 
Service  list  Chorizanthe  pungens  var. 
pungens  as  threatened  rather  than 
endangered. 

Senice  Response:  Since  publication 
of  the  proposal,  the  Ser\ice  has 
reviewed  additional  biological 
information,  including  surveys  for 
Chorizanthe  pungens  var.  pungens 
recently  conducted  on  Fort  Ord  by  an 
environmental  consulting  firm,  Jones 
and  Stokes  Associates  (Army  Corps  of 
Engineers  1992).  Substantial  new- 
populations  were  located  on  Fort  Ord, 
but  the  pending  disposal  of  Fort  Ord 
still  places  these  populations  at  risk. 
The  Service  therefore  determined  tliat 
threatened  status  for  this  plant  is 
appropriate. 

Issue  12:  Several  rommenters 
requested  that  the  Service  des:4nate 
critical  habitat  for  Chorizanthe  rohusta 
var.  hartvi-egii. 

Service  Response:  Und«r  section 
4(aK'^){Al  of  the  Act,  the  Secretary  must 
designate  criti'jal  habitat  to  the 
maximum  extent  prudent  and 
determinable  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  In  the  proposed  rule,  the 
Service  found  that  determination  of 
critical  habitat  was  not  prudent  for  these 
species.  As  discussed  under  the 
"Critical  Habitat"  section  below,  the 
Ser\'ice  finds  that  designation  of  critical 
habitat  for  Chorizanthe  robusta, 
inclusive  of  vars.  robusta  and  har*'.\egii, 
is  pnjdent  hut  not  detcininable  at  this 
time.  For  certain  populations  that  would 
likely  not  be  imperiled  by  the  threat  of 
vandalism,  collecting,  or  other  human 
activities,  the  Service  will  propose 
de>ignqticn  of  critical  habitat. 

Issue  13:  One  commenter  expressed 
concern  that  several  specimens  of 
Chorizanthe  collected  by  Yadon  from 
Fort  Ord.  Monterey  County,  were  not 
di.scussed  in  the  proposed  rule.  The 
specimens  were  originally  annotated  as 
Chorizanthe  robusta  var.  hartwegii  by 
Dr.  James  Reveal. 

Service  Response:  The  specimens  that 
were  collected  from  Fort  Ord  were 
among  those  that  were  reviewed  by 
taxonomists  at  the  University 
Herbarium  and  the  Jepson  Herbarium  at 
the  University  of  California.  Berkeley, 
prior  to  preparation  of  the  proposed  rule 


(Ertter  1990).  In  their  report,  the 
taxonomists  indicated  that  the 
specimens  belong  in  Chorizanthe 
douglasii  rather  than  Chorizanthe 
robusta.  They  cite  the  well-developed 
united  involucral  margins,  a  fisature  that 
separates  the  subsection  Legnota  (which 
includes  Chorizanthe  douglasii]  from 
the  seven  other  subsections  of  the  genus 
Chorizanthe  (which  includes  the 
subsection  Pungentes)  that  do  not  have 
united  involucral  margins  (Ertter  1990. 
Reveal  and  Hardhara  1989).  On  the  basis 
of  this  taxonomic  review,  the  Service 
concludes  that  no  confirmed  collections 
of  Chorizanthe  robusta  var.  hartwegii 
exist  from  Fort  Ord  or  an>-where  else  in 
Monterey  County.  No  additional 
discussion  concerning  the  specimens 
from  Fort  Ord  has  been  included  in  the 
final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  re\'iew  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Chorizanthe  pungens  var. 
hartwegiana  (Ben  Lomond  spineflower). 
Chorizanthe  robusta  (inclusive  of  vars. 
hartnegii  and  robusta)  (robust 
spinenower),  and  Erysimum  teretifolium 
(Ben  Lomond  wallflower)  should  be 
classified  as  endangered  species,  and 
Chorizanthe  pungens  var.  pungens 
(Monterey  spineflower)  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Chorizanthe  pungens  Benth.  var. 
hartwegiana  Reveal  &  Hardham  (Ben 
Lomond  spineflower),  Chorizanthe 
pungens  Benth.  var.  pungens  (Monterey 
spineflower).  Chorizanthe  robusta  Parry 
(inclusive  of  var.  hartwegii  (Benth.  in  A. 
DC)  Reveal  &  Morgan  and  var.  robusta] 
(robust  spineflower),  and  Erysimum 
teretifolium  Eastwood  (Ben  Lomond 
wallflower)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange. 
Three  taxa  [Chorizanthe  pungens  var. 
hartwegiana,  Chorizanthe  robusta  var. 
hartwegii.  and  Erysimum  teretifolium] 
are  restricted  to  sandstone  and 
mudstone  soils  in  the  Santa  Crur 
Mountains.  Two  taxa  [Chorizanthe 
pungens  var.  pungens  and  Chorizanthe 
robusta  var.  robusta]  are  found  only  on 
sandy  soils  of  coastal  and  near  coastal 


habitats  in  southern  Santa  Cruz  and 
northern  Monterey  Counties.  These 
species  and  their  associated  habitats  are 
threatened  by  one  or  more  of  the 
following:  residential  and  golf  course 
development,  agricultural  land 
conversion,  recreational  use.  sand 
mining,  dune  stabilization  projects,  and 
militar\'  activities. 

Sana  quarrj'ing  resulted  in  the  direct 
removal  of  Chorizanthe  pungens  var. 
hartwegiana  habitat,  and  a  currently 
proposed  expansion  of  operations  at 
Quail  Hollow  Quarry  may  eliminate 
additional  populations.  Residential 
development  on  smaller  parcels  of 
privately  owned  lands  also  contributed 
to  the  elimination  of  C.  pungans  var. 
hartwegiana  and  the  fragmenteiion  of 
the  remaining  habitat.  Protective 
management  for  sandhill  parkland 
communities  will  be  developed  for  one 
parcel  recently  acquired  by  the  State  of 
California. 

In  the  1870s,  limestone  quarries  began 
operating  in  the  Bonny  Doon  area  of  the 
Santa  Cruz  Mountains,  as  well  as  in 
other  locations  around  the  county 
(Caughman  and  Ginsberg  1987).  In  more 
recent  years,  sand  quarrying  replaced 
limestone  mining  as  a  viable  economic 
activity.  At  least  half  of  the  habitat 
occupied  by  Chorizanthe  pungens  var. 
hartwegiana  is  on  property  owned  by 
sand  and  gravel  companies.  Operations 
at  a  number  of  quarries,  including 
Kaiser  1  and  2,  Olympia.  and  Quail 
Hollow,  have  already  extirpated 
populations  of  Erysimum  teretifolium 
(Randall  Morgan,  botanist,  Soquel, 
California,  pers.  comm.,  1990). 
Expanded  operations  are  currently 
proposed  for  Quail  Hollow  Quarry  (John 
Gilchrist  and  Associates  1990,  Strelow 
1993).  One  parcel  (Quail  Hollow 
Ranch),  which  was  recently  acquired  by 
Santa  Cruz  County  and  the  State  of 
California,  supports  a  large  population 
of  Chorizanthe  pungens  var. 
hartwegiana,  as  well  as  other  unique 
species  of  the  sandhill  parklands 
habitat.  Management  plans  for  Quail 
Hollow  Ranch  are  under  development 
by  Santa  Cruz  County,  hence  proposed 
recreational  facihties  may  affiect 
populations  of  both  C.  pungens  var. 
hartwegiana  and  E.  teretifolium  (County 
of  Santa  Cruz  1990).  Another  parcel 
owned  by  the  San  Lorenzo  Valley  Water 
District  also  supports  several  of  the 
unique  elements  of  the  Ben  Lomond 
sandhills  habitat,  including  Chorizanthe 
pungens  var.  hartwegiana.  This  parcel 
was  badly  damaged  by  off-road  vehicles 
despite  efforts  to  fence  off  the  area  by 
the  District.  Small  populations  of  C. 
pungens  var.  hartwegiana  are  also 
known  to  occur  at  the  Bonny  Doon 
Ecological  Preserve,  managed  by  The 
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Nature  Conservancy,  and  at  Big  Basin 
and  Henry  Cowell  State  Parks.  These 
parks,  however,  have  not  yet  developed 
management  plans  for  C.  pungens  var. 
hartwegiana. 

The  remaining  coastal  diuie  and 
coastal  scrub  habitats  that  support 
Chorjzanthe  pungens  var.  pungens  were 
affected  by  industrial  and  residential 
development,  recreational  use,  and 
dune  stabilization  due  to  the 
introduction  of  non-native  species. 
Along  the  coast  of  the  north  side  of 
Monterey  Peninsula,  human  and 
equestrian  use  threaten  scattered 
occurrences  of  Chorizanthe  pungens 
var.  pungens,  and  a  development  is 
planned  for  a  parcel  owned  by  the 
Pebble  Beach  Corporation  (Vern  Yadon. 
retired.  Museum  of  Natural  History. 
Pacific  Grove,  pers.  comm..  1991).  Other 
small  scattered  occurrences  within 
maritime  chaparral  habitat  may  become 
affecied  by  residential  development  and 
by  a  realignment  of  Highway  101. 

Chorizanthe  pungens  var.  pungens 
was  probably  extirpated  from  a  number 
of  historical  locations  in  the  Salinas 
Valley,  primarily  due  to  conversion  of 
the  original  grassland  and  valley  oak 
woodland  habitat  to  agricultural  crops. 
One  occurrence  at  Manzanita  County 
Park  near  Pnmedale  currently  is  not 
protected.  A  route  realignment  proposed 
for  Highway  101  in  northern  Monterey 
County  could  destroy  scattered 
occurrences  (R.  Morgan,  pers.  comm.. 
1991). 

The  Fort  Ord  Army  Base  probably 
supports  the  largest  extant  population  of 
Chorizanthe  pungens  var.  pungens.  In 
recent  years,  road  development  and 
construction  of  an  ammunition  supply 
depot  on  the  base  eliminated  some  C. 
pungens  var.  pungens  habitat,  and 
fragmented  the  remaining  habitat.  As 
mitigation  for  recent  construction,  the 
Department  of  Defen.se.  with  the 
assistance  of  the  California  Native  Plant 
Society,  established  a  series  of  small 
preserves,  ranging  in  size  from  1  to  15 
acres,  for  the  purpose  of  protecting  rare 
species,  including  C.  pungens  var. 
pungens.  The  small  size  of  these 
preserves,  however,  is  not  likely  to  be 
sufficient  to  ensure  long-term  protection 
for  the  plant.  Just  prior  to  publication  of 
the  proposal  to  list  the  five  taxa  under 
discussion,  the  Department  of  [)efense 
announced  intentions  to  close  the  base 
at  Fort  Ord.  The  impact  that  base 
closure  will  have  on  C.  pungens  var. 
pungens  is  not  knowTi  at  this  time  but 
will  largely  be  determined  by  the 
intended  uses  of  the  land  by  the 
agencies  or  entities  to  which  the  land 
will  be  transferred. 

In  southern  Santa  Cruz  County. 
Chorizanthe  pungens  var.  pungens  is 


known  to  occur  at  Sunset  and  Manresa 
State  Beaches,  and  within  the  past  few 
years,  scattered  occurrences  were  found 
as  far  north  as  Day  Valley  (R  Morgan, 
pers.  comm.,  1991).  Populations  at 
Sunset  State  Beach  possibly  were 
inadvertently  affected  by  trampling  and 
the  introduction  of  non-native  species 
during  dune  stabilization  projects. 

Populations  of  Chorizanthe  robusta 
var.  robusta  in  coastal  dune  and  coastal 
scrub  habitats  were  affected  by 
residential  development,  recreational 
use,  and  the  introduction  of  non-native 
species.  Management  plans  for 
Chorizanthe  robusta  var.  robusta  at 
Sunset  State  Beach  are  not  yet 
developed.  Sun.set  State  Beach  has  the 
largest  known  population,  numbering 
about  5,000  individuals  in  1988 
(CNDDB  1993).  Smaller  populations  of  a 
few  hundred  each  near  Manresa  State 
Beach  and  on  property  owned  by  the 
city  of  Santa  Cruz  are  not  currently 
protected.  The  city  will  be  developing  a 
management  plan  to  manage  the 
property  as  a  "low  impact"  park  and 
intends  to  protect  habitat  for  the  plant 
(Ken  Thomas,  City  of  Santa  Cruz,  pers. 
comm.,  1993). 

A  patch  of  300  individuals  of 
Chorizanthe  robusta  var.  robusta  that 
was  reported  in  1985  from  Manresa 
State  Beach  could  not  be  relocated  in 
1990  (CNDDB  1990).  Efforts  were  started 
at  Sunset  State  Beach  to  restore  the 
native  dune  species  by  removing  the 
introduced  non-  native  species  (Ferreira 
1989).  If  the  presence  of  Chorizanthe 
robusta  var.  robusta  is  taken  into 
consideration  in  areas  targeted  for  .such 
restoration,  impacts  to  the  plant  may  be 
avoided. 

Virtually  the  entire  range  of 
Chorizanthe  robusta  var.  hartwegii 
occurs  on  three  parcels,  all  in  private 
ownership.  Two  parcels,  totaling  282 
acres,  are  ciurently  proposed  for  a 
residential  development  and  golf  course 
named  Glenwood  Estates  Development 
(City  of  Scotts  Valley  1989).  Surveys 
indicated  that  suitable  habitat  for  C. 
robusta  var.  hartwegii  occupied  12  acres 
of  the  282  acres  of  the  two  Glenwood 
Estates  parcels,  and  10  percent  of  this 
suitable  habitat  was  occupied  by  the  C. 
robusta  var.  hartwegii  (Habitat 
Restoration  Group  1992).  One  other  116- 
acre  parcel  was  planned  for  residential 
development,  but  the  owmership  was 
transferred  to  a  software  development 
and  marketing  firm  that  intends  to 
establish  world  headquarters  on  the  site. 
The  firm  indicated  that  the  pending 
expansion  of  its  global  headquarters 
would  affect  less  than  20  percent  of  the 
116-acre  parcel  (Pat  Welch,  Borland 
Corporation,  pers.  comm.,  1993).  The 
firm  expressed  intention  to  set  aside 


habitat  for  C.  robusta  var.  hartwegii,  but 
since  no  legal  protection  currently  exists 
for  any  of  the  known  populations  of  the 
plant,  C.  robusta  var.  hartwegii  is 
threatened  with  the  direct  destruction  of 
a  portion  of  currently  occupied  habitat 
and  with  secondary  impacts  as 
discussed  under  Factor  E. 

Historical  and  continuing  threats  to 
Erysimum  teretifolium  include  the 
direct  removal  of  habitat  by  sand 
quarr\'ing  and  residential  development. 
Alteration  of  habitat  may  also  be 
occurring  in  the  form  of  increased 
canopy  density  within  the  Ben  Lomond 
sandhills  as  a  result  of  fire  suppression. 
Currently,  the  only  population  that  is 
potentially  protected  is  on  the  recently 
acquired  Quail  Hollow  Ranch  site; 
however,  development  of  recreational 
facilities  is  proposed  for  a  portion  of  the 
ranch  (County  of  Santa  Cruz  1990).  The 
suppression  of  wildfires  within  the 
Santa  Cruz  mountains  caused  the 
density  of  woodland  within  the  pine 
sandhill  community  to  increase,  which 
in  turn  may  reduce  the  availability  of 
suitable  habitat  for  the  plant  (California 
Native  Plant  Society  1986). 

The  largest  population  of  Erysimum 
teretifolium,  located  at  the  Quail  Hollow 
Quarry,  contains  about  75  percent  of  the 
total  number  of  known  individuals  of 
this  species  (approximately  5.400 
individuals)  (Bittman  1986).  This 
population  was  already  reduced  in  size 
by  sand  quarrying,  and  ongoing 
quarrj'ing  will  likely  continue  to  reduce 
the  size  of  the  population.  A  current 
proposal  to  expand  mining  operations  at 
this  quarry  would  eliminate  habitat 
supporting  several  hundred  individuals 
of  £.  teretifolium,  as  well  as  an 
undetermined  number  of  Chorizanthe 
pungens  var.  hartwegiana  (Strelow 
1993).  Of  the  remaining  populations, 
none  comprise  over  400  individuals, 
and  about  half  total  less  than  100 
individuals  each  (Bittman  1986).  Aside 
from  the  largest  population,  several  of 
the  smaller  populations  were  also 
reduced  in  size  by  quarrying,  as  well  as 
by  development  of  private  lots. 
Occurrences  of  the  plant  were 
repeatedly  vandalized  in  the  Bonny 
Doon  aree  (California  Native  Plant 
Society  1986),  apparently  by 
landowners  intent  on  developing  their 
properties.  Quail  Hollow  Ranch,  a  site 
which  sup]X>rts  less  than  300  plants, 
was  recently  acquired  as  a  pari;  through 
the  joint  efforts  of  The  Nature 
Conservancy,  Santa  Cruz  County,  and 
the  State  of  California.  However, 
management  plans  developed  for  the 
county  portion  of  Quail  Hollow  Ranch 
may  include  development  of 
recreational  facilities,  which  may  affect 


5506  Federal  Register  /  Vol.  59.  No.  24  /  Friday.  February  4,  1994  /  Rules  and  Regulations 


£.  teretifolium  (County  of  Santa  Cruz 
1990). 

B.  Chemtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  evidence  of  collection  for 
commercial,  scientific,  recreational,  or 
educational  purposes  exists;  however, 
acts  of  vandalism  have  impacted 
Erysimum  teretifolium  and  Chorizanthe 
pungens  var.  hartwegiana.  In  addition, 
increased  awareness  of  the  need  for 
protection  of  these  species  could 
increase  the  threat  of  vandalism  to  these 
plants  and  their  habitats. 

At  least  one  population  of  £r}'s/n7unj 
teretifolium  was  destroyed  by  a  private 
landowner  during  and  shortly  after  the 
plant  was  processed  for  endangered 
status  by  CDFG  in  1981  (CNDDB  1992). 
Other  occurrences  of  vandalism  of  this 
species  were  reported  from  a  sand  and 
gravel  mine  (Bittman  1986).  A  parcel  of 
land  owned  by  the  San  Lorenzo  Valley 
Water  District  that  supports  several  of 
the  unique  elements  of  the  Ben  Lomond 
sandhills  habitat,  including  Chorizanthe 
pungens  var.  hartwegiana,  was  badly 
damaged  by  off-road  vehicles  despite 
efforts  to  fence  off  the  area  by  the 
District. 

C.  Disease  or  predation.  Two  of  three 
populations  of  Chorizanthe  robusta  var. 
hartwegii  were  grazed  by  horses  in 
Scotts  Valley  No  data  exist  to 
substantiate  whether  grazing  threatens 
this  plant.  No  information  exists 
concerning  the  threat  of  disease  or 
predation  to  the  other  three  plants. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Under  the 
Native  Plant  Protection  Act  (Division  2, 
Chapter  10,  sec.  1900  et  seq.  of  the  Fish 
and  Game  Code)  and  the  California 
Endangered  Species  Act  (Division  3, 
Chapter  1.5,  sec.  2050  et  seq).  the 
California  Fish  and  Game  Commission 
listed  Erysimum  teretifolium  as 
endangered  in  1981.  Though  both  the 
Native  Plant  Protection  Act  and  the 
California  Endangered  Species  Act 
prohibit  the  "take"  of  State-listed  plants 
(Chapter  10,  sec.  1908.  and  Chapter  1.5, 
sec.  2080),  State  law  does  not  protect 
the  plants  from  taking  via  habitat 
modification  or  land  use  change  by  the 
landowner.  After  CDFG  notifies  a 
landowTier  that  a  State-listed  plant 
grows  on  his  or  her  property,  State  law 
requires  only  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  plant"  (Chapter  10,  sec. 
1913).  Although  these  State  laws 
provide  a  measure  of  protection  to  the 
species,  these  laws  are  not  adequate  to 
protect  the  species  in  all  cases. 
Numerous  activities  do  not  fall  under 
the  purview  of  this  legislation,  such  as 
certain  projects  proposed  by  the  Federal 


government  and  projects  falling  under 
State  statutory  exemptions.  Where 
overriding  social  and  economic 
considerations  can  be  demonstrated, 
these  laws  allow  project  proposals  to  go 
forward,  even  in  cases  where  the 
continued  existence  of  the  species  may 
be  jeopardized  or  where  adverse 
impacts  are  not  mitigated  to  the  point  of 
insignificance. 

The  California  Environmental  Quality 
Act  requires  that  environmental 
documents  disclose  the  full  scope  of 
impacts  anticipated  to  sensitive 
resources  within  a  project  area.  The 
initial  documentation  of  a  project  in 
Chorizanthe  robusta  var.  hnrtwegii 
habitat  failed  to  include  adt-quate 
information  concerning  the  presence  of 
and  the  potential  impacts  to  this  plant. 
A  lawsuit  settlement  required  that 
additional  surveys  of  occupied  and 
suitable  but  unoccupied  habitat  for  the 
plant  be  completed  (Jane  Haines, 
Environmental  Law  Services,  in  litt , 
1992).  However,  the  lawsuit  failed  to 
specify  that  the  information  was  to  be 
used  in  redesigning  the  project  to 
provide  adequate  protection  for  the 
plant. 

Part  of  the  environmental  review 
process  under  the  California 
Environmental  Quality  Act  for  projects 
that  result  in  the  loss  of  sites  supporting 
these  plant  species  generally  includes 
the  development  of  mitigation  plans. 
Such  plans  may  involve  establishing 
long-term  protection  for  certain  sites  by 
designating  them  as  "reserves," 
enhancing  degraded  sites  to  improve  or 
extend  suitable  habitat,  transplanting 
affected  species  to  an  off-site  location, 
and/or  creating  artificial  habitat. 
Proponents  for  the  Glenwood  Estates 
Development  proposed  a  mitigation 
plan  that  calls  for  establishing  reserves 
that  would  set  aside  0.9  acre  of  habitat 
occupied  by  approximately  90  percent 
of  the  total  number  of  Chorizanthe 
robusta  var.  hartwegii  individuals,  as 
well  as  an  additional  6  acres  of  suitable 
but  unoccupied  habitat  (APC 
International,  Inc.  1992).  Although  the 
project  proponents  have  the  intention  of 
setting  aside  the  largest  concentrations, 
and  therefore  the  largest  number  of 
individuals  of  C.  robusta  var.  hartwegii, 
the  distribution  of  this  plant  is  already 
so  restricted  that  any  loss  would  be 
considered  biologically  significant.  A 
review  of  past  mitigation  measures 
applied  to  other  species  similar  to  C. 
robusta  var.  hartwegii  in  their  very 
narrow  distributions  have  indicated  that 
such  measures  failed  to  adequately 
effect  long-term  protection.  Frequently 
cited  reasons  include  inadequate  reserve 
size,  inadequate  buffer  zones,  and 
inappropriate  adjacent  land  uses  that 


result  in  the  disruption  of  ecological 
processes  affecting  soil  and  water 
conditions  and  pollinator  and  seed 
disperser  jMjpulations  (Howald  1992). 
Furthermore,  areas  that  currently 
support  smaller  concentrations  of  this 
plant  or  areas  of  suitable  habitat  that  are 
currently  unoccupied  by  the  plant 
would  not  be  protected  from  habitat 
alteration  and  would  be  lost  for  future 
recovery  efforts. 

Mitigation  plans  for  State-listed 
species  are  typically  formalized  in  a 
Mitigation  Agreement  between  CDFG 
and  the  project  proponent.  Although  C. 
robusta  var.  hartwegii  is  not  currently 
State  listed,  CDFG  attempted  to  secure 
a  Mitigation  Agreement  because  of  its 
concern  over  the  effects  of  the  project  to 
the  plant.  However.  CDFG  was  not  able 
to  reach  an  agreement  with  the 
Glenwood  Dtvelopment  Company. 
CDFG  believes  that  the  reserves,  as 
delineated,  will  not  be  adequate  to 
ensure  long-term  viability  of  the 
resources  targeted  for  protection. 
Furthermore,  no  compensation  was 
offered  for  the  loss  of  resources  that  will 
not  be  avoided  (Hunter,  in  litt..  1993). 

The  city  of  Scotts  Valley  has 
regulatory  authority  over  90  percent  of 
the  lands  within  the  proposed  project 
area.  They  approved  the  project 
acknowledging  that  it  would  have 
unmitigable  impacts  to  Chorizanthe 
robusta  var.  hartwegii  by  issuing  a 
statement  of  overriding  considerations. 
Although  the  California  Environmental 
Quality  Act  process  allows  for  such 
approval,  the  goal  of  requiring 
mitigation  that  secures  long-term 
protection  for  plants  that  qualify  for 
State  listing  has  not  been  achieved.  The 
Santa  Cruz  County  Planning 
Commission,  which  has  regulatory 
authority  over  the  remaining  10  percent 
of  the  lands  within  the  proposed  project 
area,  recently  rejected  approval  of  the 
project.  This  decision,  however,  is  being 
appealed  by  the  project  proponent  to  the 
County  Board  of  Supervisors. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
introduction  of  non-native  species  to 
coastal  dunes  for  the  purpose  of  sand 
stabilization  adversely  affected  native 
dune  flora,  probably  including 
Chorizanthe  robusta  var.  robusta  and 
Chorizanthe  pungens  var.  pungens. 
Such  introduced  species  as  European 
beach  grass  [Ammophila  arenaria),  sea- 
fig  [Carpobrotus  ssp.),  and  iceplant 
[Mesemhryanthemum  ssp.)  invaded 
dune  habitats  and  in  many  cases 
outcompeted  the  native  fiora.  While 
public  agencies  are  now  aware  of  the 
adverse  impacts  of  introducing  non- 
native  species,  efforts  to  restore  dune 
habitats  with  native  species  may  also 
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result  in  further  impacts  to  sensitive 
plants,  if  not  done  properly- 

As  currently  proposed,  the  Glen  wood 
Estates  Development  would  destroy 
numerous  small  colonies  of  Chorizanthe 
robusta  var.  hartwegii,  but  would  set 
aside  several  reserves  for  the  densest 
concentrations  of  the  plant.  These 
reserves  would  be  left  as  small  islands 
within  the  golf  course  portion  of  the 
project.  Grading  of  adjacent  portions  of 
the  course  may  alter  surface  and 
subsurface  hydrologic  processes  of  these 
remaining  reserves.  In  addition,  the 
reserves  may  be  affected  by  the 
application  of  pesticides,  herbicides, 
and  fertilizers  on  the  adjacent  course. 
Application  of  such  chemicals  may  alter 
the  balance  of  nutrients  in  the  soil  and 
may  affect  the  ability  of  C.  robusta  var. 
hartwegii  to  survive,  either  directly  or 
through  competition  with  exotic  sp>ecies 
that  may  be  favored  by  application  of 
these  chemicals  (Edmondson  1987;  Carl 
VVishner,  botanist,  pers.  comm.,  1993). 

Typically,  annuals  and  other 
monocarpic  plants  (individuals  that  die 
after  flowering  and  fruitingl,  such  as  the 
four  plants  that  are  the  subject  of  this 
final  rule,  are  vulnerable  to  random 
fluctuations  or  variation  (stochasticity) 
in  annual  weather  patterns  and  other 
environmental  factors  (Huenneke  et  a/. 
1986).  All  four  of  the  plants  are 
restricted  to  habitats  of  limited 
distribution  within  a  small  geographic 
range.  All  but  Chorizanthe  pungens  var. 
pungens  are  currently  vulnerable  to 
stochastic  extinction  due  to  their  small 
and  isolated  frapulations.  Chorizanthe 
robusta  var.  hartwegii  and  Chorizanthe 
robusta  var.  robusta  are  particularly 
threatened  by  this  factor  as  C.  robusta 
var.  hartwegii  is  found  on  Santa  Cruz 
mudstones  and  Purisima  sandstones 
within  a  1-mile  diameter  in  Scotts 
Valley  in  the  Santa  Cruz  Mountains  and 
C.  robusta  var.  robusta  is  found  in  only 
three  locations  over  a  12-mile  range  in 
southern  Santa  Cruz  County. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  taxa  in  determining  to  make  this 
rule  final.  Because  three  of  the  four 
plants  are  threatened  by  one  or  more  of 
the  following  factors — urban  and 
agricultural  development,  recreational 
use,  sand  mining,  dune  stabilization 
projects,  or  extinction  from  stochastic 
events — the  preferred  action  is  to  list 
Chorizanthe  pungens  var.  bartwegiana, 
Chorizanthe  robusta  (inclusive  of  vars. 
/iorfH'eg/7  and  robusta).  and  Erysimum 
teretifolium  as  endangered.  Other 
ahematives  to  this  action  virere 
considered  but  not  preferred  because 
not  listing  these  species  at  all  or  listing 


these  species  as  threatened  would  not 
provide  adequate  protection  and  would 
not  be  in  keeping  with  the  purposes  of 
the  Act. 

Chorizanthe  pungens  var.  pungens  is 
also  threatened  by  the  same  factors 
listed  above,  as  well  as  by  ongoing 
miUtary  activities  on  the  Fort  Ord  Army 
Bass  and  its  pending  disposal.  However, 
the  wider  range  and  greater  number  of 
populations  and  individuals  of  this 
species  indicate  that  it  is  not  now  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range,  as  are 
the  other  three  species,  but  is  likely  to 
become  endangered  within  the 
foreseeable  future.  Therefore,  the 
preferred  action  is  to  list  C.  pungens  var. 
pungens  as  threatened.  Not  listing  this 
species  would  not  provide  adequate 
protection  and  would  not  be  in  keeping 
with  the  purposes  of  the  Act.  For 
rea.sons  discussed  below,  the  Service  is 
not  designating  critical  habitat  for  these 
species  at  this  time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  Section 
4(b)(6)(C)  further  indicates  that  a 
concurrent  critical  habitat  designation  is 
not  required  if  the  Service  finds  that  a 
prompt  determination  of  endangered  or 
threatened  status  is  essential  to  the 
conservation  of  the  involved  species  or 
that  critical  habitat  is  not  then 
determinable.  The  Service  finds  that 
designation  of  critical  habitat  for 
Chorizanthe  robusta  and  Chorizanthe 
pungens  var.  pungens  is  prudent  but 
presently  not  determinable  and  that 
designation  of  critical  habitat  for 
Chorizanthe  pungens  var.  hartwegiana 
and  for  Erysimum  teretifolium  is  not 
prudent. 

The  Service  will  propose  designation 
of  critical  habitat  for  certain  populations 
of  Chorizanthe  robusta  and  Chorizanthe 
pungens  var.  pungens  that  would  hkely 
not  be  imperiled  by  the  threat  of 
vandalism,  collecting,  or  other  human 
activities.  Section  7(a)(2)  requires 
Federal  agencies  to  insure  that  their 
activities  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat  of  a 
li.sted  species.  This  stipulation  for 
Federal  agencies  is  in  addition  to  the 
requirement  to  insure  that  their  actions 
do  not  jeopardize  the  continued 
existence  of  federally  listed  species. 
Therefore  on  lands  where  Federal 
actions,  funding,  authorizations,  or 
licensing  occurs,  critical  habitat  would 
provide  an  added  benefit  to  the 
conservation  of  these  species.  On  non- 


Federal  land,  the  designation  of  critical 
habitat  may  result  in  increased 
awareness  of  the  need  for  protection. 
The  designation  of  critical  habitat  could 
be  useful  for  State  landowners  because 
they  could  use  the  designation  to 
identify  areas  of  special  concern  and  to 
help  establish  priorities  for  their  own 
land  management. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  must 
evaluate  the  effects  of  activities  that 
occur  within  the  ranges  of  these  plants. 
The  Service  must  gadier  data  on  precise 
habitat  needs  and  ownership  boundaries 
to  be  able  to  precisely  define  the  critical 
habitat  of  these  two  plant  taxa.  In 
addition,  the  Service  must  analyze  the 
economic  impacts  that  could  result  from 
the  designation  of  particular  areas  as 
critical  habitat.  Designation  of  critical 
habitat  for  Chorizanthe  robusta  and 
Chorizanthe  pungens  var.  pungens  is 
currently  not  determinable  due  to  the 
need  for  this  type  of  information.  A 
proposal  to  designate  critical  habitat  at 
this  time  would  delay  this  final  rule  to 
list  the  species  as  threatened  or 
endangered.  The  Service  believes  that  a 
prompt  determination  of  endangered  or 
threatened  status  for  these  species  is 
essential  to  ensure  the  benefits  of 
consen'ation  measures  provided  to 
species  up>on  listing  under  the  Act. 
Once  the  Service  has  gathered  the 
necessary  data,  it  will  publish  a 
proposal  to  designate  critical  habitat  for 
Chorizanthe  robusta  and  Chorizanthe 
pungens  var.  pungens. 

Each  of  the  four  plants  face 
anthropogenic  threats  (see  Factor  A  and 
Factor  B  in  "Summary  of  Factors 
Affecting  the  Species"),  and  many  of  the 
remaining  pnapulations  of  these  species 
occur  on  privately  owned  property  for 
which  development  is  prop)osed  or  on 
which  vandalism  has  already  been 
noted.  Due  to  the  small  number  of 
populations  of  C.  pungens  var. 
hartwegiana  and  Erysimum  teretifolium 
and  the  documented  vandalism  and 
proposed  development  of  their  habitats, 
the  publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  make  them 
more  vulnerable  to  such  incidents  and 
could  contribute  to  their  decline.  In 
addition,  no  known  Federal  action, 
authorization,  licensing,  or  funding  on 
these  lands  exist,  hence  a  designation  of 
critical  habitat  would  provide  no 
additional  protection  under  section  7  of 
the  Act.  Therefore,  it  would  not  be 
prudent  to  designate  critical  habitat  for 
these  two  species.  The  appropriate 
agencies  and  landowners  can  be  notified 
of  the  locations  and  management  needs 
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of  these  plants.  Protection  of  these 
populations  will  be  addressed  through 
the  recovery  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(aIof  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  potentially 
impacting  one  or  more  of  the  four  taxa 
include  road  and  building  construction 
projects  and  perhaps  waterfowl 
management  practices  on  Federal  land. 
Populations  of  one  of  the  four  plants 
occur,  at  least  in  part,  on  Federal  land. 
Fort  Ord,  which  is  managed  by  the 
Department  of  Defense,  supports 
populations  of  Chorizanthe  pungens 
var.  pungens  on  the  western  and 
southern  portion  of  the  base.  The 
Department  of  Defense  indicated  that 
closure  and  transfer  of  the  base  at  Fort 
Ord  will  be  phased  over  many  years. 
Therefore,  potential  impacts  to  C. 
pungens  var.  pungens  as  a  result  of  the 
land  transfer  cannot  be  determined  at 
this  time.  C.  pungens  var.  pungens  is 
also  thought  to  occur  on  the  Salinas 
River  National  Wildlife  Refuse,  which  is 
managed  by  the  U.S.  Fish  and  Wildlife 
Service;  currently  no  activities  occur  on 
the  Refuge  that  are  known  to  affect  the 
C.  pungens  var.  pungens. 


Activities  relating  to  the  discharge  of 
fill  materials  into  waters  of  the  United 
States  and  other  special  aquatic  sites  are 
regulated  by  section  404  of  the  Clean 
Water  Act  and  may  affect  Chorizanthe 
pungens  var.  hartwegiana  and 
Erysimum  teretifolium  where  they  occur 
adjacent  to  sand  quarry  operations.  The 
pending  proposal  to  develop  the  two 
Glenwood  Estates  parcels  in  Scotts 
Valley  may  also  involve  the  discharge  of 
fill  materials.  The  Army  Corps  of 
Engineers  would  be  required  to  consult 
with  the  Service  on  any  section  404 
permitting  actions  that  may  affect  these 
species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  for  endangered  species 
and  17.71  and  17.71  for  threatened 
species  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
With  respect  to  the  four  plant  taxa  that 
are  the  subject  of  this  final  rule,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  and 
17.71,  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jiuisdiction.  Seeds  from 
cultivated  specimens  of  threatened 
plant  species,  in  this  case  Chorizanthe 
pungens  var.  pungens,  are  exempt  from 
these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  In  addition,  for 
listed  plants,  the  Act  prohibits 
malicious  damage  or  destruction  of  any 
such  species  on  any  area  under  Federal 
jurisdiction,  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation,  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  four  plant  species  are  not  common 
in  cultivation  or  in  the  wild.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 


Service,  room  420C,  4401  North  Fairfax 
Drive,  Arlington,  Virginia  22203-3507 
(703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  final  rule 
is  Connie  Rutherford,  Ventura  Field 
Office  (see  ADDRESSES  section), 

telephone  805-^44-1766. 

List  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Fromuigation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aulhoritv:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-1245:  Public  Law 
99-625.  100  Stat.  3500;  unless  otherwise 
noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  families  "Brassicaceae — Mustard 
family'"  and  "Polygonaceae — 
Buckwheat  family."  to  the  List  of 
Endangered  and  Threatened  Plants: 

§17.12    Endangered  and  threatened  plants. 

***** 
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Dated:  January  31, 1994. 
Mollie  H.  Beattie, 

Director.  Fish  and  Wildlife  Senice. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  551 

Control,  Custody,  Care,  Treatment  and 
instruction  of  Inmates;  Emergency 
Signaling  Devices  and  Victim/Witness 
Notification 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  Rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  removing  from  its 
regulations  provisions  regarding 
emergency  signaling  devices  and 
unnecessary  references  to  statutory  and 
departmental  authority.  Provisions  for 
placement  of  emergency  signaling 
devices  are  adequately  covered  in  the 
National  Fire  Code  (NFC)  standards. 
Adherence  to  NFC  standards,  the 
provision  of  24-hour  staff  coverage,  and 
the  conditions  of  confinement  in  Bureau 
institutions  obviate  the  need  for  further 
regulation  on  emergency  signaling 
devices.  References  to  statutory  and 
departmental  authority  for  victim  and/ 
or  witness  notification  are  being 
incorporated  into  the  authority  citation 
for  the  part  and  are  therefore  removed 
from  the  regulations.  These 
amendments  are  editorial  in  nature  and 
represent  no  change  in  Bureau  policv. 
EFFECTIVE  OATE:  Februar>-  4,  1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street,  NW.,  Washington.  UC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Emergency  Signaling 
Devices — Inmate  Housing  Units  and  on 
Victim  and/or  Witness  Notification.  A 
final  rule  on  Emergency  Signaling 
Devices  was  published  in  tJie  Federal 
Register  on  June  1,  1983  (48  FR  24B25). 
and  a  final  rule  on  Victim  and/or 
Witness  Notification  was  published 
April  30,  1984  (49  FR  18386)  and  was 


amended  February  21.  1990  (55  FR 
6178). 

All  Bureau  institutions  conform  to 
applicable  standards  of  the  National 
Fire  Code,  which  include  provision  for 
the  placement  of  emergency  signaling 
devices  in  all  institution  housing  units. 
Bureau  regulations  in  28  CFR  551.140 
had  stipulated  that  such  devices  be 
accessible  to  inmates  in  locked 
dormitories  which  do  not  have  24-hour 
staff  coverage  and  in  housing  units  with 
rooms  or  cells  (both  single  and  multiple 
occupancy)  lacking  24-hour  staff 
coverage.  The  only  Bureau  institutions 
with  dormitories  or  housing  units  which 
do  not  have  24-hour  staff  ro.  erage  are 
in  Federal  Prison  Camps.  Staff  coverage 
is  provided  in  these  units  at  night  and 
at  other  times  when  inmates  are 
permitted  in  their  quarters.  Because  of 
the  lessened  security  needs  in  Federal 
Prison  Camps,  dormitories  and  housing 
units  in  these  institutions  are  not 
locked.  Con.sequently.  the  provisions  in 
§  551.140  serve  no  practical  purpose 
and  are  therefore  being  removed. 

Bureau  regulations  in  28  CFR  551.150 
include  references  to  the  Victim  and 
Witness  Protection  Act  of  1982  and  to 
the  Attorney  General's  guidelines  for 
victim  and  witness  assistance.  These 
references  are  more  appropriately 
placed  in  the  authority  citation  for  the 
part  and  are  accordingly  removed  from 
the  text  of  the  regulation.  The  newly 
revi.sed  authority  citation  for  28  CFR 
part  551.  which  already  included 
reference  to  the  pertinent  provisions  of 
the  Victim  and  Witness  Protection  Act 
of  1982  (18  U.S.C.  1512),  now  includes 
reference  to  the  most  recent  revision  of 
the  Attorney  General's  guidelines  for 
victim  and  witness  assistance. 

Because  these  amendments  are 
administrative  in  nature  and  impose  no 
new  restrictions  on  inmates,  the  Bureau 
finds  good  cause  for  exempting  the 
provisions  of  the  Administrative 
Procedure  A(  t  (5  U.S.C.  553)  requiring 
notice  of  propo.sed  nilemaking,  the 
opportunity  ior  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 


comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulator^'  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  en  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  551 

Prisoners. 
Kathleen  M.  Hawk, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(3)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.9fi(p),  part  551  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  belo'.v. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1.  The  authority  citation  for  28  CFR 
part  551  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  L'.S  C.  1512. 
3S21 .3622.  3624,  4001 ,  4005,  4042.  4081 . 
4082  (Rep«'alcd  in  part  as  to  offenses 
cnmmitfed  on  or  after  November  1,  1087). 
4161—4166  (Roppaled  as  to  offenses 
rommitted  on  or  after  Novembpr  1 .  1987). 
5006-5024  (Rcpealn<l  October  12,  1984  as  to 
offenses  committed  after  that  date).  5039:  28 
U..S.C.  509,  510:  Pub.  L.  99-500  (sec.  209).  28 
CFR  0  95-0.99;  Attorney  Ceneral's  August  6. 
1991  Guidelines  for  Victim  and  Witness 
Assistance. 

Subpart  L — [Removed  and  Reserved] 

2.  Subpart  L,  consisting  of  §  551.140, 
is  removed  and  reserved. 

§551.150    [Amended] 

3.  Section  531.150  is  amended  by 
removing  the  second  sentence. 
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Note:  The  list  of  Public  Laws 
for  the  first  session  of  the 
103d  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  secorxJ  session 
of  the  103d  Congress,  which 
convenes  on  January  25, 
1994. 

A  cumulative  list  of  Put)(ic 
Laws  for  the  first  session  of 
the  103d  Congress  was 
published  m  Part  IV  of  the 
Federal  Register  on  January 
3.  1994. 
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1-800-726^995 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
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Agency  for  Health  Care  Policy  and  Research 
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Meetings;  advisory  committees: 
March,  5607 

Agriculture  Department 

See  Forest  Service 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Immunization  Practices  Advisory  Committee,  56m 
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See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 
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Trading  standards: 

Technical  correction,  5528-5529 
NOTICES 
Meetings;  Sunshine  Act,  5668 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5668 

Education  Department 

PROPOSED  RULES 
Fostsecondary  education: 
Guaranty  Agency  reserves}  negotiated  rulemaking; 

meetings,  5560 
National  direct  student  loan  negotiated  rulemaking: 
meetings,  5560 

Energy  Department 

See  Energy  Research  Office      • 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

See  Southeastern  Power  Administration 

See  Western  Area  Power  Administration 


RULES 

Acquisition  regulations: 
Management  and  operating  contracts — 
Environmental  protection,  safety,  and  health 
requirements,  5529-5532 

Energy  Research  Office 

NOTICES 

Meetings: 
Basic  Energy  Sciences  Advisory  Committee,  5570 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Uranium  mill  tailings  disposal  sites.  5674-5688 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Estuaries  research  program;  Louisianian  and  West  Indian 
Provinces,  FL,  5599 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  5599 
Water  pollution  control: 
National  pollutant  discharge  elimination  system;  State 
programs — 
Kansas,  5599-5601 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  5520-5522 

Standard  instrument  approach  procedures,  5522-5525 

PROPOSED  RULES 

Airworthiness  directives:  * 

de  Havilland.  5554-5556 
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NOTICES 
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Meetings: 
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Environmental  statements;  availability,  etc.: 
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Federal  Financial  Institutions  Examination  Council 
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Home  Mortgage  Disclosure  Act: 
Disclosure  statements  and  aggregate  MSA  reports;  census 
data,  5601-5602 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Kern  County.  CA.  5666-5667 

Federal  Reserve  System 

PROPOSED  RULES 

Privacy  Act;  implementation.  5548-5552 
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Official  staff  interpretation,  5536-5548 
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Acklie.  Duane  \V.,  et  al.,  5606 
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General  Services  Administration 
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orders  discontinuance,  5561-5562 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Hearings  and  Appeals  Office,  Energy  Department 
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Cases  filed,  5575-5576 

Decisions  and  orders,  5576-5581 
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PROPOSED  RULES 
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information  Security  Oversight  Office 
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Interstate  Commerce  Commission 
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Title  3— 

The  President 


5515 


Presidential  Documents 


Executive  Order  12896  of  February  3,  1994 

Amending  the  Qvil  Service  Rules  Concerning 
Political  Activity 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  3301  and  3302 
of  title  5,  United  States  Code,  and  as  a  result  of  the  enactment  of  Public 
Law  103-94,  it  is  hereby  ordered  as  follows: 

Section  1.  Qvil  Service  Rule  IV  (5  CFR  Part  4)  is  amended  bv  revoking 
section  4.1.  ^ 

Sec  2.  This  order  is  effective  on  February  3, 1994. 


l)srtuUjLOkA<ri^u[^^ 
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THE  WHITE  HOUSE. 
February  3.  1994. 
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Presidential  Documents 


Executive  Order  12897  of  February  3,  1994 
Garnishment  of  Federal  Employees'  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  5520a(j)(l)(A)  of 
title  5,  United  States  Code,  as  added  by  section  9  of  Public  Law  103- 
94,  it  is  hereby  ordered  as  follows: 

Section  1.  The  Office  of  Personnel  Management,  in  consultation  with  the 
Attorney  General,  is  designated  to  promulgate  regulations  for  the  implementa- 
tion of  section  5520a  of  title  5,  United  States  Code,  with  respect  to  civilian 
employees  and  agencies  in  the  executive  branch,  except  as  provided  in 
section  2  of  this  order. 

Sec.  2.  The  Postmaster  General  is  designated  to  promulgate  regulations  for 
the  implementation  of  section  5520a  of  title  5,  United  States  Code,  with 
respect  to  employees  of  the  United  States  Postal  Service. 


OO^tU^AJUOA  ^jtU^dt^^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabtlrty  and  legal  effect,  most  of  which 
are  keyed  to  arxj  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  RegulatKjns  is  sold  by 
the  SuperinterxJent  of  Documents.  Pnces  of 
new  txjoks  are  listed  in  the  first  FEDEFiAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1,  21, 30,  32,  and  50 
RIN:  3150-AE92 

Minor  Clarifying  Amendments 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  corrects  a 
number  of  minor  typographical  errors  in 
NRC's  regulations.  These  amendments 
are  necessary  to  inform  the  public  of  the 
administrative  changes  to  the  ?^C 
regulations. 

EFFECTIVE  DATE:  February  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Meyer,  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-7211. 

SUPPLEMENTARY  INFORMATKM:  The 
amendments  presented  in  this  final  rule 
are  necessary  to  correct  a  number  of 
minor  typographical  errors  in  the  NRC's 
regulations. 

Because  these  amendments  deal 
solely  with  agency  practice  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative  Act 
Procedure  do  not  apply  under  5  U.S.C. 
553(b)(A).  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
effective  date  because  the  amendments 
are  of  a  minor  and  administrative 
nature. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorial  exclusion  10  CFR 
51.22(c)(2).  Therefore  neither  an 
environmental  impact  statement  nor  an 


environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  1 

Oi;ganization  and  functions 
(Government  Agencies) 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors, 
Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements 

10  CFR  Part  30 

Byproduct  material,  Criminal 
penalties.  Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements 

10  CFR  Part  32 

Byproduct  material,  Criminal 
penalties,  Labeling,  Nuclear  materials, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements 

10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  1,  21,  30. 
32,  and  50. 


PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  23, 161,  68  Stat.  925,  948, 
as  amended  (42  U.S.C.  2033,  2201);  sec.  29, 
Pub.  L  85-256.  71  Stat.  579,  Pub.  L.  95-209, 
91  Stat.  1483  (42  U.S.C  2039);  sec.  191,  Pub. 
L.  87-615,  76  Stat.  409  (42  U.S.C^241);  sees. 
201,  203.  204,  205,  209,  88  Stat.  1242. 1244, 
1245. 1246. 1248,  as  amended  (42  U.S.C. 
5841,  5843,  5*44,  5845,  5849);  5  U.S.C  552. 
553;  Reorganization  Plan  No.  1  of  1980,  45 
FR  40561.  )une  16, 1980. 

S1.41    [Amended] 

2.  In  §  1.41(h).  revise  the  word 
"Particifwte"  to  read  "Participates". 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPUANCE 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Audiority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec  234.  83  Stat.  444.  as  amended 
(42  use  2201,  2282);  sees.  201.  as 
amended,  206, 88  Stat.  1242,  as  amended 
1246  (42  U.S.C  5841,  5846). 

Section  21.2  also  isstied  urulef  sees.  135, 
141,  Pub.  L  97-425.  96  Stat.  2232.  2241  (42 
use  10155, 10161). 

§21.31    [Amended] 

4.  In  §  21.3(e),  revise  the  reference 
'•(see  §21.3(i)"  to  read  "(see  S21.3(k)". 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

5.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81.  82. 161. 182. 183. 186. 
68  Stat.  935.  948.  953.  954.  955.  as  amended, 
sec.  234,  83  Stat.  444,  as  amended  (42  U.S.C 
2111.  2112,  2201,  2232,  2233.  2236.  2282): 
sees.  201,  as  amended,  202,  206,  88  Stat. 
1242.  as  amended.  1244. 1246  (42  U.S.C 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10.  92  Staf.  2951  (42  U.S.C  5851). 
Section  30.34(b)  also  issued  under  sec.  184. 
68  Stat.  954.  as  amended  (42  U.S.C  2234). 
Section  30.61  also  issued  under  sec.  187,  68 
Stat.  955  (42  U.S.C.  2237). 

§30.70    [Amended] 

6.  In  §  30.70,  in  Column  II  the  entry 
for  Promethium  (61),  Pm  147  is  revised 
to  read  "2x10-3",  the  entry  for 
Promethium  (61),  Pm  149  is  revised  to 
read  "4x10  —  4",  the  entry  for  Rhenium 
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(75),  Re  183  is  revised  to  read 
"6x10  -  3",  and  the  entry  for  Rehnium 
(75),  Re  186  is  revised  to  read 
"9x10-4". 

PARTS  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

7.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161. 182,  183,  68  Stat. 
935,  948,  953,  954.  as  amended  (42  U.S.C 
2111.  2201,  2232,  2233);  sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

§  32.51    [Amended] 

8.  In  §  32.51(a)(3)(iii),  the  second 
footnote  reference  "1"  is  revised  to  read 
"2". 

PART  50-DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

9.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103, 104.  105. 161. 
182.  183.  186.  189.  68  Stat.  936.  937.  938, 
948.  953,  954,  955,  956,  as  amended,  sec. 
234.  83  Stat.  1244.  as  amended  (42  U.S.C. 
2132.  2133.  2134,  2135.  2201,  2232.  2233. 
2236.  2239,  2282):  sees.  201,  as  amended, 
202.  206,  88  Stat.  1242,  as  amended,  1244. 
1246  (42  U.S.C.  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10.  92  Stat.  2951  U2  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 
185, 68  Stat.  955.  as  amended  (42  U.S.C. 
2131.  2235);  sec.  102.  Pub.  L.  91-190.  83  Stat. 
853  (42  U.S.C.  4332).  Sections  50.13. 
50.54(dd).  and  50.103  also  issued  under  sec. 
108,  68  Stat.  939,  as  amended  (42  U.S.C. 
2138).  Sections  50.23,  50.35,  50.55.  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a.  50.55a  and 
Apjiendix  Q  also  issued  under  sec.  102,  Pub. 
L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204.  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58.  50.91,  and  50  92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122.  68  Stat.  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec. 
184.  68  Stat.  954.  as  amended  (42  U.S.C. 
2234).  Section  50.120  is  also  issued  under 
section  306  of  the  NWPA  of  1982.  42  U.S.C. 
10226.  Appendix  F  also  issued  under  sec. 
187,  68  Stat.  955  (42  U.S.C  2237). 

§  50.36a    [Amended] 

10.  In  paragraph  (b)  of  §  50.36a.  in  the 
first  sentence,  add  the  word  "dose" 
before  the  word  "limits". 

§  50.54    [Amended] 

11.  In  §  50.54(s)(l),  in  the  second 
sentence,  change  the  phrase 
"Administrator  of  Nuclear  Reactor 
Regulation"  to  read  "Director  of  Nuclear 
Reactor  Regulation",  and  change  the 


phrase  "Director  of  the  appropriate  NRC 
regional  office"  to  read  "Administrator 
of  the  appropriate  NRC  regional  office". 

Dated  at  Bethesda.  Maryland,  this  31st  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
David  L  Meyer, 

Chief.  Rules  Fe^iew  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration. 

(FR  Doc.  94-2532  Filed  2-4-94;  8:45  am] 
BILUNO  CODE  7S90-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-AAL-02] 

Modification  of  Class  E  Airspace; 
Kotzebue,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  Kotzebue,  AK,  which 
corrects  the  legal  description  that 
inadvertently  eliminated  the  Class  E 
surface  area  e.xtensions  during  the 
Terminal  Airspace  Reconfiguration 
Amendment  No.  71-16.  Airspace 
Reclassification,  which  became  effective 
September  16, 1993,  discontinued  the 
use  of  the  term  "control  zone,"  and 
airspace  designated  from  the  surface  for 
an  airport  where  there  is  no  operating 
control  tower  is  now  Class  E  airspace. 
This  action  will  provide  adequate 
controlled  airspace  extending  from  the 
surface  for  aircraft  executing  established 
standard  instrument  approach 
procedures  (SLAP).  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  the  area. 

EFFECTIVE  DATE:  0901  U.t.c.  April  28. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  System  Management 
Branch,  AAL-531,  Federal  Aviation 
Administration,  Module  G,  222  West 
7th  Avenue  #14,  Anchorage,  AK  99513- 
7587;  telephone  number:  (907)  271- 
5898. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  2, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Class  E  airspace 
at  Kotzebue,  AK  (58  FR  46586).  The 
proposal  was  to  correct  the  legal 


description  which  inadvertently 
eliminated  the  Class  E  surface  area 
extensions  during  the  Terminal 
Airspace  Reconfiguration  Amendment 
No.  71-16. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  term  "control  zone,"  and 
airspace  designated  from  the  surface  for 
an  airport  where  there  is  no  operating 
control  tower  is  now  Class  E  airspace. 
This  amendment  is  the  same  as  that 
proposed  in  the  notice.  Class  E  airspace 
designations  for  controlled  airspace 
areas  extending  upward  from  the 
surface  where  there  is  no  operating 
control  tower  are  published  in 
paragraph  6002  of  FAA  Order  7400.9A 
dated  June  17.  1993.  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  Amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  Kotzebue,  AK,  to 
provide  controlled  airspace  from  the 
surface  for  IFR  operations  at  the 
Kotzebue  Airport  at  Kotzebue. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  Regulatory  Action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a). 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
1169. 

{71.1    [Amendecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  [Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


AAL  AK  E2  Kotzebue.  AK  [Rerisedl 

Kotzebue.  Ralph  Wien  Memorial  Airport,  AK 
(let.  66°53'04"  N,  long.  162''35'56"  W) 

Kotzebue  VOR/DME  (lat  ee'SS'OS"  N.  long. 
162''32'24"W) 

Hotham  NDB  (lat.  66''54'05"  N,  long. 
162''33'52"  W) 

Within  a  4.3-mile  radius  of  the  Ralph  Wien 
Memorial  Airport  and  within  2.6  miles  each 
side  of  the  039°  bearing  from  the  Hotham 
NOB  extending  from  the  4.3-mile  radius  to 
8.9  miles  northeast  of  the  airport  and  within 
2.4  miles  each  side  of  the  091°  radial  from 
the  Kotzebue  VOR/DME  extending  from  the 
4.3-mile  radius  to  11.5  miles  east  of  the 
airport  and  within  2.4  miles  each  side  of  the 
278°  radial  from  the  Kotzebue  VOR/DME 
extending  from  the  4.3-mile  radius  to  10.2 
miles  west  of  the  airport.  This  Gass  E 
airspace  area  is  effective  during  the  sftecific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Supplement  Alaska  (Airport/Facility 
Directory). 

Issued  in  Anchorage,  AK.  on  January  21. 
1994. 

GeneCowgiU, 

Acting  Manager,  Air  Traffic  Division,  Ahskan 
Region. 
[FR  Doc.  94-2682  Filed  2-4-94;  8:45  am| 

BILUNO  COOe  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ANM-25] 

Alteration  of  Class  E  Airspace 

AGB4CY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  changes  the 
names  of  two  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  aids,  and  one  VHF 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  aid. 


within  the  airspace  designations  of 
certain  Class  E  airspace  areas  located  in 
Oregon  and  Idahoi  A  navigational  aid 
(NAVAID)  with  the  same  name  as  the 
airport  should  be  located  on  the  airport. 
This  action  reflects  the  name  changes, 
where  necessary,  of  the  NAVAID's  that 
are  not  located  on  the  airport  with 
which  they  are  associated. 
EFFECTIVE  DATE:  0901  UTC,  April  28. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brown,  ANM-535.  Federal 
Aviation  Administration,  Docket  No. 
92-ANM-25, 1601  Und  Avenue  S.W. 
Renton,  Washington  98055-4056, 
Telephone  (206)  227-2535,  Fax  (206) 
227-1530. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  24,  1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  change  the  names  of  three 
NAVAID's  within  the  airspace 
designations  of  certain  Class  E  airspace 
areas  located  in  Oregon  and  Idaho  (57 
FR  61343).  FAA  Handbook  7400.2  states 
that  a  NAVAID  with  the  same  name  as 
the  associated  airport  should  be  located 
on  the  airport.  Therefore,  the  names  of 
the  three  NAVAID's  associated  with  the 
airports,  but  not  located  on  the  airport 
surfaces,  were  proposed  to  be  changed. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  the  proposal 
were  received.  Tbis  amendment  is  the 
same  as  that  proposed  in  the  notice, 
except:  The  coordinates  for  the 
Medford-Jackson  County  Airport, 
Oregon,  and  the  Lewiston-Nez  Perce 
County  Airport,  Idaho,  have  been 
changed  to  reflect  the  latest  data. 
Airspace  Reclassification,  which 
became  effective  September  16, 1993, 
discontinued  the  use  of  the  term 
"transition  area"  and  replaced  it  with 
the  designation  "Class  E  airspace." 
Other  than  that  change  in  terminology, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  The  coordinates 
in  the  proposal  were  North  American 
Datum  27;  however,  these  coordinates 
have  been  updated  to  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraphs  6002  and 
6004  of  FAA  Order  7400.9A  dated  June 
17, 1993.  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designations  listed  in  this  dociunent 
will  be  subsequently  pubhshed  in  the 
order. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  changes 
the  names  of  two  VORTAC's  and  one 
VOR/DME  within  certain  Class  E 
airspace  designations  in  the  states  of 
Oregon  and  Idaho.  A  NAVAID  with  the 
same  name  as  the  airport  should  be 
located  on  the  airport.  This  action 
reflects  the  name  changes,  where 
necessary  of  the  NAVAID's  that  are  not 
located  on  the  airport  with  which  they 
are  associated. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.Q  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 
***** 

ANM  OR  E2  Redmond,  OR  (RevisedJ 

Redmond.  Roberts  Field,  OR 
(lat.  44°15'14"N,  long  121°09'00"W) 

Deschutes  VORTAC 
(lat.  44'15'10'N,  long.  121°18'13"W) 
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Within  a  5.1  mile  radius  of  Roberts  Field, 
and  within  1.4  miles  each  side  of  the 
Deschutes  VORTAC  269'  and  089°  radials 
extending  firom  the  5.1-mile  radius  of  the 
airport  to  .9  mile  west  of  the  VORTAC. 

•  *         •         *         • 

Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 

***** 

ANM  ID  E4  Lewiston,  ID  [Revised] 

Lewiston-Nex  Perce  County  Airport.  ID 
(lat.  46''22'54"N,  long.  117''00'55"W) 

Nez  Perce  VOR/DME 
(lat.  46''22'53"N.  long.  116'52'10"W) 

Lewiston-Nez  Perce  ILS  Localizer 
(46''22'26"N.  long.  \17''0y37-W) 

That  airspace  extending  upward  from  the 
surface  within  2.7  miles  each  side  of  the 
Lewiston-Nez  Perce  ILS  localizer  course 
extending  from  the  4.1-mile  radius  of  the 
airport  to  14  miles  east  of  the  airport,  and 
within  3.5  miles  each  side  of  the  Nez-Perce 
VOR/DME  266°  radial  extending  from  the 
4.1-mile  radius  of  the  airport  to  13.1  miles 
west  of  the  airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will, 
thereafter,  be  published  in  the  airport  Facility 
Directory. 

•  *         *         •         • 

ANM  OR  E4  Medford,  OR  (Revised) 

Medford-Jackson  County  Airport.  OR 
(lat.  42°22'20"N,  long  122°52'21"W) 
Rouge  Valley  VORTAC 

(lat.  42°2847"N.  Long.  122°54'47"\V 
Pumie  LOM 

(lat.  42°27'03"N.  long.  122°54'48"W) 
Medford-Jackson  County  ILS  Localizer 
(lat.  42°21'41"N,  long.  122°51'43"W) 
That  airspace  extending  upward  from  the 
surface  within  1.8  miles  west  and  2.7  miles 
east  of  the  Medford  ILS  localizer  north  course 
extending  from  the  4.1-mile  radius  of 
Medford-Jackson  County  Airport  to  2.7  miles 
north  of  the  Pumie  LOM.  and  within  2.7 
miles  each  side  of  the  Rogue  Valley  VORTAC 
352°  radial  extending  from  the  Rogue  Valley 
VORTAC  to  6.4  miles  north  of  the  VORTAC. 
and  within  the  4  miles  each  side  of  the  Rogue 
Valley  VIORTAC  164°  radial  extending  from 
the  4.1-mile  radius  to  19.3  miles  south  of  the 
Medford-Jackson  County  Airport. 

Issued  in  Seattle.  Washington,  on  January 
24.  1994. 

Temple  H.  Johnson, 

Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

|FR  Doc.  94-2688  Filed  2-4-94;  8;45  am] 

BILUNG  CODE  4810-13-M 


14CFRPart97 

[Docket  No.  27592;  Anidt  No.  1584] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  EX:  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 


Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  tejrt  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs,  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SLAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
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for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  vtrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  SvAjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(air).  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  January  28, 
1994. 

Thomas  C.  Accardi, 

Director,  Fligfxt  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348.  1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (Revised 
Pub.  L  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 87.25, 97.27, 97.29. 97.31 ,  97.33 
and  97.35    (Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.22  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


Effective 


State 


City 

Tampa „. 

Warren 

Asheville 

Nashville  „. 

Rangetey  .._, 

Bluefield 

Bluefield  

BJuefield  

Columbus-West  Potnt-Starkville 

Lawrencevifle  _ 

Oothan  _.... 

Dothan  _ 

Oothan  „ 

Dothan  „ 

Dothan  

Dothan  

Poplar  Bluff _ 

Poplar  BMf  

Marquette 

Coming  _. 

Lexington  _ 


Airport 


FDC  No. 


SIAP 


01/03/94 
01/12/94 
01/12/94 
01/12/94 
01/13/94 
01/13/94 
01/13/94 
01/13-W 
01/14/94 

01/19/94 
01/21/94 
01/24/94 
01/24/94 
01/24/94 
01/24/94 
01/24/94 
01/24/94 
01/24/94 
01/24/94 
01/24/94 
01/25/94 

01/26/94 
12/23/93 


FL 

AR 

NC 

TN 

ME 

WV 

WV 

WV 

MS 

GA 

AR 

AL 

AL 

AL 

AL 

AL 

AL 

MO 

MO 

OK 

Ml 

AR 
NC 


Tampa  IntJ  ..„ 

Warren  Murw  „ 

Asheville  Regional  

Nashvine  Interr^tional  

Rangeley  Lake _ 

Mercer  County  

Mecer  Courrty  _ ^ 

Mercer  Courrty  

Golden  Triangle  Regional 


Gwinnett  County-Bhscoe  Field 
J.Lynn  Helms  Sevier  County  ... 

Dotfian  

Dothan 

Dothan  

Dothan „ _.. 

Dothan „ 

Dothan  

Poplar  Bkjff  Muni  

Poplar  BKjff  Muni 

Tipton  Muni  _ _.......... 

Marquette  County 


Coming  Muni  ... 
Lexington  Muni 


FDC  4/0004 
FDC4A)256 
FDC  4/0265 
FDC  4/0264 
FDC4A3290 
FDC  4/0291 
FDC4A)292 
FDC  4/0293 
FDC  4/0307 

FDC  4/0396 
FDC  4/0448 
FDC  4/0486 
FDC  4/0487 
FDC  4/0488 
FDC  4/0489 
FDC  4/0490 
FDC  4/0491 
FDC  4/0484 
FDC4A)485 
FDC4A>473 
FDC  4/0478 

FDC4/0S09 
FDC3«789 


ILS  Rwy  18L  Amdl38... 
NDB  FTwy  3amdt  1... 
ILS  Rwy  34  Amdt  23... 
Radv-1  Amdt  22... 
NDB-B  Grig... 

VOR/DME  Rwy  23  Amdt  2... 
ILS  Rwy  23/kmdt  13... 
VOR  Rwy  23  Amdt  7... 
LOC/DME  BC  RWY  36  Anxtt 

6... 
NDB  Rwy  25  Orig... 
NDB  Rwy  8  Amdt  4... 
Copter  VOR  336  Amdt  4... 
VOR  Rwy  18.  Amdt  3... 
VOR  Rwy  14.  Amdt  3A... 
Loc  BC  R¥vy  14  Amdt  6A... 
ILS  Rwy  32  Anxit  7A... 
VOR-A  or  TACAN  Amdt  11... 
NOB36  AnrxJt  1... 
SDF  Rwy  36  Amdt  1... 
VOR/DME  Rwy  17  Orig... 
IFR  Dep  Proc  Rwy  26  Amdt 

1... 
VOR/DME-a  Amdl  1A... 
VOn-A  Amdt4... 
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14  CFR  Part  97 

[Docket  No.  27501;  Amdt  No.  1563] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 


(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  tmder  instrument  rules  at  the 
afliected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 


on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 
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For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Ofrice  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identiHcation  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adapting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and 
where  applicable  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control  approaches. 
Standard  instrument.  Incorporation  by 
reference  (1)  navigation. 

Issued  in  Washington,  DC  on  January  28, 
1994. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR) 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348.  1354(a). 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L.  97-449.  January  12. 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23.  97.25,  97.27,  97.29,  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
orTACAN;  §97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

...Effective  April  28.  1994 

Jacksonville.  PL.  Jacksonville  Intl.  VOR  RWY 

31.0rig. 
West  Milford,  NJ,  Greenwood  Lake.  VOR-A, 

Amdt.  3 

...Effective  March  3.  1994 

Chandler,  AZ.  Williams  Gateway.  VOR  RWY 

30C.  Orig. 
Mena.  AR.  Mena  Intermountain  Municipal, 

VOR/DME-A,  Amdt.  9 
Mena.  AR.  Mena  Intermountain  Munici[>al, 

NOB-B.  Amdt.  7 
New  Haven.  CT.  Tweed-New  Haven.  VOR-A. 

Amdt.  2 
New  Haven.  CT,  Tweed-New  Haven,  VOR 

RWY  2,  Amdt.  22 
New  Haven,  CT,  Tweed-New  Haven.  ILS 

RWY  2.  Amdt.  15 
Norton,  KS,  Norton  Muni.  NDB  RWY  17. 

Amdt.  2 
Norton,  KS.  Norton  Muni.  NDB  RWY  35, 

Amdt.  2 
Ithaca,  NY,  Tompkins  County,  VOR  RWY  32, 

Amdt.  1 
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Pauls  Valley,  OK.  Pauls  Valley  Muni.  NDB 

RWY  35.  AmdL  2 
Poteau.  OK.  Robert  S.  Kerr,  VOR/DME  RWY 

36,  Amdt.  3 
Providence,  RI.  Theodore  Francis  Green 

State.  VOR/DME  RWY  16,  Amdt.  4 
Providence.  Rl,  Theodore  Francis  Green 

State.  VOR/DME  RWY  23.  Amdt.  6 
Providence,  RI,  Theodore  Francis  Green 

State,  VOR  RWY  34,  Amdt.  4 
Providence,  Rl,  Theodore  Francis  Green 

State.  VOR/DME  RWY  34.  Amdt.  4 
Providence.  RI.  Theodore  Francis  Green 

State.  NDB  RWY  5.  Amdt.  15 
Providence.  Rl.  Theodore  Francis  Green 

State,  ILS  RWY  5,  Amdt.  15 
Providence,  RI,  Theodore  Francis  Green 

State,  ILS  RWY  23,  Amdt.  3 
Providence,  RI,  Theodore  Francis  Green 

State.  ILS/DME  RWY  34.  Amdt  8 
Columbia.  SC.  Columbia  Owens  Downtown, 

LOCRWYSl.Orig. 
Cookeville.  TN.  Putnam  County.  NDB  RWY 

17,  Amdt  5A,  CANCELLED 
Gainesville,  TX,  Gainesville  Muni.  NDB  RWY 

17,  Amdt  7 
Sherman-Denison,  TX,  Grayson  County,  NDB 

RWY  17L.  Amdt  8 

..Effective  January  25,  1994 

Wichita.  KS,  Wichita  Mid-Continent.  ILS 
RWY  IL.  Amdt  2 

..Effective  June  16,  1993 

Baltimore.  MD,  Baltimore-Washington  IntI, 
ILS/DME  RWY  15L.  Amdt  3 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

General  Regulations  Under  the 
Commodity  Exchange  Act 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  part  1  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  V^ebster  Black,  Oflice  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong..  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 


CFR  part  1,  General  Regulations  Under 
the  Commodity  Exchange  Act,  should 
be  amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
firom  the  Futvu^s  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  pubhshed,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  tj-pographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  1 

Brokers,  commodity  futures  and 
reporting  and  recordkeeping 
requirements. 

Accordingly,  17  CFR  part  1  is 
amended  by  making  the  following 
conforming  amendments: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  la,  2,  2a,  4, 4a.  6. 6a, 
6b,  6c,  6d.  6e.  6f,  6g,  6h.  6i.  6j.  6k,  61.  6m, 
6n,  6o.  6p.  7.  7a.  7b.  8.  9, 12, 12a.  12c,  13a. 
13a-l,  16. 16a.  19,  21,  23,  24. 

§1.3    [Amended] 

2.  In  §  1.3(y)(viii),  the  phrase 
"Sections  5(e)  and  6a  of  the  Act"  is 
revised  to  read  "sections  5(5)  and  6a  of 
the  Act". 

91.10    [Amended] 

3.  In  §  1.10(b)(3),  the  phrase  "section 
4f(2)  of  the  Act"  is  revised  to  read 
"section  4f[b)  of  the  Act". 

81.17    [Amended] 

4.  In  §  1.17(a)(2)(i),  the  phrase 
"section  4f(2)  of  the  Act"  is  revised  to 
read  "section  4f(b)  of  the  Act". 

$1.35    [Amended] 

5.  In  §  1.35(g),  each  of  the  two 
occurrences  of  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

S1.39    [Amended] 

6.  In  §  1.39(c),  the  phrase  "paragraph 
(D)  of  section  4b  of  the  Act,"  is  revised 
to  read  "paragraph  (iv)  of  section  4b(a) 
of  the  Act,". 

7.  In  §  1.39(c),  the  phrase  "paragraph 
(A)  of  section  4c  of  the  Act,"  is  revised 
to  read  "paragraph  (A)  of  section  4c(a) 
of  the  Act.". 

S1.41    [Amended] 

8.  In  §  1.41  (a)(5),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 


9.  In  §  1.41(b),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read, 
"section  5a(a)(12)(A)  of  the  Act". 

10.  In  §  1.41(c)(1),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

11.  In  §  1.41(c)(2),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

12.  In  §  1.41(d)(2).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

13.  In  §  1.41(d)(2),  each  of  the  two 
occurrences  of  the  phrase  "section  5a(l) 
of  the  Act"  is  revised  to  read  "section 
5a(a)(l)oftheAct". 

14.  In  §  1.41(d)(3),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

15.  In  §  1.41(d)(4),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

16.  In  §  1.41(f),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

17.  In  §  1.41(h)(2).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

18.  In  §  1.41(i)(2).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

19.  In  §  1.41(j)(2).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

20.  In  §  1.41(k)(2),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

21.  In  §  1.41(1)(2).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

22.  In  §  1.41(m)(2).  the  phrase 
"section  5a(12)  of  the  Act"  is  revised  to 
read  "section  5a(a)(12)(A)  of  the  Act". 

23.  In  §  1.41(n)(2).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

24.  In  §  1.41(o)(2),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

25.  In  §  1.41(p)(3),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

26.  In  §  1.41(q)(3),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

27.  In  §  1.41(r)(3),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

28.  In  §  1.41(s)(2),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

29.  In  §  1.41(t)(2),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

30.  In  §  1.41a(a)(l),  the  phrase 
"section  5a(12)  of  the  Act"  is  revised  to 
read  "section  5a(a)(12)(A)  of  the  Act". 

31.  In  §  1.41a(a)(2).  the  phrase 
"section  5a(12)  of  the  Act"  is  revised  to 
read  "section  5a(a)(12)(A)  of  the  Act". 


I 
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32.  In  §  1.41ata)(3),  the  phrase 
"section  5a(12)  of  the  Act"  is  revised  to 
read  "section  5a(a)(12)(A)  of  the  Act". 

33.  In  §  1.41a(aK4),  the  phrase 
"section  5a(l)  of  the  Act"  is  revised  to 
read  "section  5a(a)(l)  of  the  Act". 

34.  In  §  1.41a(a)(4),  the  phrase 
"section  5a(12)  of  the  Act"  is  revised  to 
read  "section  5a(a)(12)(A)  of  the  Act". 

35.  In  §  1.41a(a)(5).  each  of  the  two 
occurrences  of  the  phra.se  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

36.  In  §  1.4lb(a),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

37.  In  §  1.4lb(a)(4),  the  phrase 
'^section  5a(12)  of  the  Act"  is  revised  to 
read  "section  5a(a){12)(A)  of  the  Act". 

38.  In  §  1.41b(b).  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

$1.48    [Amended] 

39.  In  §  1.46(d)(1),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a{a)(12)(A)  of  the  Act". 

§1.50    [Amended] 

40.  hi  §  1.50(a).  each  of  the  two 
occurrences  of  the  phrase  "sections  5 
and  5a  of  the  Act"  is  revised  to  read 
"sections  5  and  5a(a)  of  the  Act". 

41.  In  §  1.50(b),  the  phrase  "sections 
5  and  5a  of  the  Act"  is  revised  to  read 
"sections  5  and  5a(a)  of  the  Act". 

S1.51    [Amended] 

42.  In  §  1.51(a),  the  phrase  "sections 
5.  5a,  5b.  6(a).  6b.  Ba(7).  8a(9)  and  6c  of 
the  Act."  is  revised  to  read  "sections  5, 
5a(a),  5b.  6(b).  6b,  8a(7),  8a(9)  and  8c  of 
the  Act,". 

§1.52    [Amended] 

43.  In  §  1.52(i),  the  phrase  "section 
4f(2)  of  the  Act"  is  revised  to  read 
"section  4(f)(b)  of  the  Act". 

§1.53    [Amended] 

44.  In  §  1.53,  each  of  the  two 
occurrences  of  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

§1.61    [Amended] 

45.  In  §  1.61(a)(1),  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)(A)  of  the  Act". 

46.  In  §  1.61(b)(1).  the  phrase  "section 
5a(12]  of  the  Act"  is  revised  to  read 
"section  5a(a)(12){A)  of  the  Act", 

47.  In  §  1.61(0.  the  phrase  "section 
5a(12)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12KA)  of  the  Act.". 

48.  In  §  1.61(i).  the  phrase  "section 
5(d)  of  the  Act"  is  revised  to  read 
"section  5(4)  of  the  Act". 


Issued  in  Washington.  DC.  on  January  25. 
1994.  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  94-2139  Filed  2-4-94;  8.45  am) 

BILUNC  CODE  63SI-01-M 


17CFRPart33 

Regulation  of  Don>estic  Exchange- 
Traded  Commodity  Option 
Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  part  33  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28,  1992),  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  Part  33.  Regulation  of  Domestic 
Exchange-Traded  Commodity  Option 
Transactions,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  La  17  CFR  Pail  33 

Commodity  futures,  Commodity 
option  transactions.  Fraud.  Reporting 
and  recordkeeping  requirements. 

PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

Accordingly.  17  CFR  part  33  is 
amended  by  making  the  following 
conforming  amendments: 

1.  The  authority  citation  for  part  33  is 
revised  to  read  as  follows: 

AiOhontT:  7  U.S.C  la.  2, 4, 6.  6a.  Sb,  6c 
6d.  6e.  6t  6g,  6h.  6i.  6j.  6k,  61, 6m,  6n.  60. 
7,  7a,  7b,  8,  9, 11. 12a.  12c  13«.  13»-1, 13b. 
19,  and  21.  otherwise  noted. 


§33.2    [Amended] 

2.  In  §  33.2(a)(2)  the  phrase  "sections 
2(a)(1).  2(a)(8)(B).  4,  4a,  4c(a),  4d,  4e,  4f. 
4g,  4h,  4i,  4j.  4k.  4m.  4n,  5,  5a,  5b,  6. 
6a.  6b,  6c,  7,  8(a)-(e),  8a,  8b,  8c.  and  IB 
of  the  Act"  is  revised  to  read  "sections 
la,  2(a)(1),  2(a)(8)(B),  4,  4a,  4c(a),  4d,  4e. 
4f,  4g,  4h,  4i,  4j.  4k,  4m,  4n.  5,  5a(a).  5b. 
6,  6a.  6b.  6c.  7.  8(a)-(e).  8a,  8b,  8c,  and 
16  of  the  Act". 

§33.3    [Amended] 

3.  In  §  33.3(b)(l)(ii)(A),  the  phrase 
"section  5a(12)  of  the  Act,"  is  revised  to 
read  "section  5a(a)(12)  of  the  Act,". 

§33.4    [Amended] 

4.  In  §  33.4  in  the  introductory  text  to 
the  section,  the  phrase  "section 
2(a)(lKA)  of  the  Act,"  is  revised  to  read 
"section  la(3)  of  the  Act,". 

5.  In  §  33.4(a)(3),  the  phrase  "sections 
5  and  5a  of  the  Act"  is  revised  to  read 
"sections  5  and  5a(a)  of  the  Act". 

6.  In  §  33.4(a)(4),  the  phrase  "sections 
5  and  5a  of  the  Act"  is  revised  to  read 
"sections  5  and  5a(a)  of  the  Act". 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc  94-2153  Filed  2-4-94;  8:45  am] 

BILUNQ  CODE  63S1-01-M 


17  CFR  Part  100 

Delivery  Period  Required 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendment 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  100  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone; 
(202) 254-9880. 

SUPPI^MENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  ot  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong..  2d  Sess..  Public  Law  102- 
546  (Oct.  28, 1992).  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  part  100.  Delivery  Period  Required, 
should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 
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Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  inl7  CFR  Part  100 

Commodity  futures.  Grains. 

PART  100— DELIVERY  PERIOD 
REQUIRED 

Accordingly,  17  CFR  part  100  is 
amended  by  making  the  following 
conforming  amendment: 

The  authority  citation  for  part  100  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  7a(a)(4)  and  12a. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  94-2154  Filed  2-4-94;  8;45  ami 
BILUNO  COOe  *36t-«1-M 


17  CFR  Part  140 

Organization,  Functions,  and 
Procedures  of  the  Commission 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  140  to 
correct  a  typographical  error. 
EPFECnvE  DATE:  February  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beurbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  MFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  pait  140,  Organization,  Fiuictions, 
and  Procedures  of  the  Commission, 
should  be  amended  to  correct  the 
typographical  error  therein. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  typographical  error  which  is  in  need 
of  clarification. 

List  of  Subjects  in  17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Conflict  of  interest. 


Organization  and  functions 
(Government  agencies). 

Accordingly,  17  CFR  part  140  is 
amended  by  making  the  following 
conforming  amendment: 

PART  140— ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

The  authority  citation  for  part  140  is 
revised  to  read  as  follows: 
Authority:  7  U.S.C  4a  and  12a. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc  94-2155  Filed  2-4-94;  8:45  ami 

BILLING  COOE  63S1-«1-« 

17  CFR  Part  143 

Collection  of  Claims  Owed  the  United 
States  Arising  From  Activities  Under 
the  Commission's  Jurisdiction 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  143  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bartjara  Webster  Black,  OHice  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  143.  Collection  of  Claims 
Owed  the  United  States  Arising  From 
Activities  Under  the  Commission's 
Jurisdiction,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  143 

Claims. 


Accordingly,  17  CFR  part  143  is 
amended  by  making  the  following 
conforming  amendment: 

PART  143— COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES  ARISING 
FROM  ACTIVITIES  UNDER  THE 
COMMISSION'S  JURISDICTION 

The  authority  citation  for  part  143  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  9.  9a,  12a(5),  13a. 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  94-2156  Filed  2-4-94;  8:45  ami 
BILLING  COOC  6331-01-M 


17  CFR  Part  145 

Commission  Records  and  Information 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  145  to  reflect 
changes  required  by  enactment  of  the 
Futiu^s  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bart)ara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  part  145,  Commission  Records  and 
Information,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  pubhshed,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  145 

Confidential  business  information. 
Freedom  of  information. 

Accordingly.  17  CFR  part  145  is 
amended  by  making  the  following 
conforming  amendment: 
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PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

Appendix  A  to  Part  145 — (Amended] 

1.  In  Appendix  A  to  Part  145,  section 
(b)(4).  the  phrase  "Exchange  5a(12) 
rule"  is  revised  to  read  "Exchange 
5a(a)(12)  rule". 


Issued  in  Washington,  DC  on  January  25. 
1994.  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc  94-2157  Filed  2-4-94;  8:45  am) 

BtLLMQ  COOE  USI-OI-M 


17  CFR  Part  148 

Implementation  of  the  Equal  Access  to 
Justice  Act  in  Covered  Adjudicatory 
Proceedings  Before  the  Commission 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACDON:  Conforming  amendment. 

SUIMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  148  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  Febrary  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Vyebsfer  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commi.ssion,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPtEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sees.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exciiange  Act,  the 
Commission  has  determined  that  17 
CFR  part  148,  Implementation  of  the 
Equal  Access  to  Justice  Act  in  Covered 
Adjudicatory  Proceedings  Before  the 
Commission,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Correction 

As  pubhshed,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Fart  14t 

Claims,  Equal  access  to  justice. 
Lawyers. 

Accordingly.  17  CFR  part  148  is 
amended  by  making  the  following 
conforming  amendment: 


PART  14&-1MPLEMENTATI0N  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
COVERED  ADJUDICATORY 
PROCEEDINGS  BEFORE  THE 
COMMISSION 

§148.3    [Amended] 

1.  In  §  14d.3(a)  the  phrase  "or  contract 
market  designations  pursuant  to  section 
6  of  the  Commodity  Exchange  Act,  7 
U.S.C  8,"  is  revised  to  read  "or  contract 
market  designations  pursuant  to  section 
6(a)  of  the  Commodity  Exchange  Act.  7 
U.S.C.  8  (a).". 

Issued  In  Washington,  DC,  on  January  25. 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  94-2158  Filed  2-4-94;  8:45  am] 

B4LUNO  COOE  S3S1-01-M 


17  CFR  Part  ISO 

Limits  on  Positions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  150  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black.  Office  of  General 
Counsel.  Commodity  Futxires  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Telephone: 
(202) 2S4-S880. 

SUPPt-EMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess..  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  150,  Limits  on  Positions, 
should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Sabjects  in  17  CFR  Part  150 

Commodity  futiu-es.  Cotton,  Grains. 

Accordingly,  17  CFR  part  150  is 
amended  by  making  the  following 
conforming  amendment: 


PART  ISO-UMITS  ON  POSITIONS 
BEFORE  THE  COMMISSION 

§150.6    [Amended] 

1.  In  §  150.6,  the  phrase  "under 
section  5(d)  of  the  Act"  is  revised  to 
read  "under  section  5(4)  of  the  Act". 

Issued  in  Washington,  DC,  on  January  25. 
1994.  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  94-2159  Filed  2-4-94;  8  45  am] 
aiLUNG  COOE  e3S1-01-M 


17  CFR  Part  155 

Trading  Standards 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  155  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPl-EMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.  2d  Sess..  PubUc  Law  102-546 
(Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  155.  Trading  Stajidards, 
should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  Subjects  in  17  CFR  Part  155 

Brokers.  Commodity  futures.  Cotton, 
Grains. 

Accordingly,  17  CFR  part  155  is 
amended  by  making  the  following 
conforming  amendment: 

PART  155— TRADING  STANDARDS 

§155.2    [Amended] 

1.  In  §  155.2,  in  the  introductory 
paragraph,  the  phrase  "section  5a(12)  of 
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the  Act"  is  revised  to  read  "section 
5a(a)(12)(A)oftheAct". 

*        •        *        •        • 

Issued  in  Washington,  DC  on  January  25, 
1994.  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  94-2160  Filed  2-4-94;  8.45  ami 
BILUNG  CODE  OSI-OI-M 


17  CFR  Part  166 

Customer  Protection  Rules 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  166  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NVV.. 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess..  Public  Law  102- 
546  (Oct.  28,  1992).  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  166.  Customer  Protection 
Rules,  should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  designations  of  statutory 
provisions  which  have  been  changed 
and  which  are  in  need  of  clarification. 

List  of  Sub|ects  in17  CFR  Part  166 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  17  CFR  part  166  is 
amended  by  making  the  following 
conforming  amendment: 

PART  166— CUSTOMER  PROTECTION 
RULES 

1.  The  authority  citation  for  part  166 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  4.  6b.  6c.  6g.  6h. 
6!,  6o,  12a,  and  23,  unless  otherwise  noted. 


Lssued  in  Washington,  DC  on  January  25. 
1994.  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc  94-2162  Filed  2-4-94;  8:45  ami 
BtLUNG  CODE  SU1-01-M 


17  CFR  Part  180 

Arbitration  or  Other  Dispute  Settlement 
Procedures 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACnON:  Conforming  amendment. 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  part  180  to  reflecl 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  7,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  EXZ  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  180.  Arbitration  or  Other  ' 
Dispute  Settlement  Procedures,  should 
be  amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
a  reference  to  designations  of  statutory 
provisions  which  have  been  changed 
and  which  are  in  need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  180 

Claims,  commodity  futures,  reporting 
and  recordkeeping  requirements. 

PART  laa-ARBITRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

Accordingly.  17  CFR  Part  180  is 
amended  by  making  the  following 
conforming  amendment: 

§180.3    [Amended] 

1.  In  §  180.3(c).  the  phrase  "section 
5a(ll)  of  the  Act"  is  revised  to  read 
"section  5a(a)(ll)  of  the  Act". 


Lssued  in  Washington,  DC  on  January  25. 
1394,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  94-2163  Filed  2-4-94:  845  am) 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  ENERGY 

48  CFR  Part  970 

Acquisition  Regulation;  Environmental 
Protection 

agency:  Department  of  Energj'. 
ACTION:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  issues  a  final  rule  which  amends 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  provide  coverage 
on  environmental  protection  for 
contractors  operating  DOE  facilities. 
EFFECTIVE  DATE:  The  rule  will  be 
effective  March  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  P. 
Devers  Weaver.  Procurement  Policy 
Division  (HR-521.1).  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585;  telephone 
202-586-8250. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Section-by-Section  Analysis 

III.  Public  Comments 

IV.  Procedural  Requirements 

L  Background 

In  this  rule  the  Department  of  Energy 
wishes  to  more  clearly  communicate  the 
importance  of  the  protection  of  the 
environment,  and  it  wishes  to  enhance 
compliance  with  applicable 
environmental  protection  laws,  codes, 
ordinances,  and  regulations  by 
contractors  operating  facilities  of  the 
Department.  To  accomplish  this,  a  new 
clause.  Environmental  Protection,  to  be 
included  in  DOE  contracts  was 
proposed  in  a  notice  of  proposed 
rulemaking,  published  in  the  August  28, 
1991,  Federal  Register  (56  FR  42.'^84). 
arid  is  now  promulgated  in  this  final 
rule. 

II.  Section-by-Section  Analysis 

Section  970.5204-62  and  970.2303- 
2(e)  provide  a  clause  and  clause 
prescription  for  the  use  of  the  clause. 
Environmental  Protection.  To  the  list  of 
environmental  laws  and  Executive 
Orders  appearing  in  the  propo.sed  rule 
have  been  added  entries  at  970.5204- 
62(a)(3).  at  (aKl5)  to  (a)(19)  and  at 
(b)(12)  and  (b)(13).  These  refer  to  laws 
and  Executive  Orders  that  have  become 
effective  since  the  time  the  proposed 
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rule  was  developed  or  that  were 
overlooked  at  the  time  the  proposed  rule 
was  developed. 

III.  Public  Comments 

0.  General 

DOE  invited  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  DEAR  amendments 
set  forth  in  the  notice  of  proposed 
rulemaking.  Comments  were  received 
from  8  business  firms  and  universities, 
many  of  which  are  DOE  management 
and  operating  contractors. 

b.  Safety  and  Permits 

Comments  were  received  regarding 
the  proposed  coverage  on  the  clause  at 
proposed  DEAR  970.5204-2.  Safety  and 
Health  (Government-owned  or  -leased 
facility),  and  the  clause  at  proposed 
DEAR  970.5204-29,  Permits  or  Licenses. 
In  part  DOE  agrees  with  some  of  the 
comments  offered  and  for  these  and 
other  reasons  has  decided  not  to  amend 
the  DEAR  coverage  on  these  two  clauses 
at  this  time.  Also,  conforming 
amendments,  related  to  the  two  clauses, 
at  proposed  DEAR  970.2303-2(a)  and 
970.7104-21  will  not  be  made  at  this 
time.  Should  the  Department  decide  to 
revise  these  clauses  in  the  future,  a 
notice  of  proposed  rulemaking  would  be 
issued. 

c.  Environmental  Protection 

Comments  were  offered  that  the 
changes  in  the  proposed  rule  were 
burdensome,  would  have  an  adverse 
impact  on  operations,  and  would 
require  a  significant  increase  in 
administrative  and  oversight  effort  for 
no  apparent  effort.  Another  comment 
noted  a  tendency  to  formalize  good 
management  practices  into  rigid 
contractual  requirements  that  can  only 
have  the  long-run  effect  of  limiting  the 
ability  of  management  and  operating 
contractors  to  respond  innovatively  and 
creatively  to  changing  conditions. 
Administration  of  clause  requirements 
has  been  substantially  reduced  by  the 
deletion  of  requirements  from  the 
proposed  Environmental  Protection 
clause  in  paragraphs,  at  proposed  DEAR 
970.5204-60(c)  (1),  (2)  and  (3).  These 
involved  the  need  for  a  contractor  to 
research  laws  on  an  ongoing  basis, 
identify  any  inconsistencies  that  would 
affect  performance,  and  to  include 
consideration  of  environmental  laws  in 
planning. 

d.  Effects  of  Funding  on  Compliance 

A  comment  was  received  stating  that 
the  rule  did  not  recognize  the  significant 
joint  management  relationship  between 
DOE  and  its  management  and  operating 


contractors,  that  funding  for  compliance 
is  controlled  by  DOE,  that  pre-existing 
conditions  preclude  strict  and 
immediate  or  near-term  compliance  in 
most  DOE  facilities,  and  they  create 
ambiguity  as  to  an  established  baseline 
for  compliance.  Another  comment 
stated  that  it  was  not  clear  how  the 
provisions  of  the  avoidable  cost  rule, 
published  in  the  Federal  Register  of 
June  19, 1991  (56  PR  28099).  relate  to 
the  proposed  rule;  it  did  not  appear  that 
a  management  and  operating  contractor 
would  have  sole  and  exclusive  control 
of  the  required  compliance  actions. 
Resolution  of  these  comments  is  outside 
the  scope  of  this  rule.  It  is  appropriate 
for  a  contract  to  provide  for  compliance 
with  applicable  laws  for  which  DOE  has 
some  enforcement  responsibility  role.  It 
is  also  the  case  that  a  management  and 
o{>erating  contractor's  obligation  to 
perform  under  a  contract  is  contingent 
upon  funds  being  obligated  under  the 
contract.  Problems  related  to 
insufTicient  funding  to  comply  with  the 
law  are  best  resolved  on  a  case-by-case 
basis. 

e.  Paperwork  Burden 

Several  commenters  perceived  that  an 
additional  paperwork  burden  would  be 
imposed  by  the  proposed  rule.  The 
Department  does  not  believe  that  this 
rulemaking  imposes  material  additional 
paperwork  burden.  The  primary  basis 
for  this  conclusion  is  as  follows:  to  the 
extent  that  any  paperwork  burden 
exists,  such  requirements  are  already 
contained  in  state  and  Federal 
environmental  laws  and  their 
implementing  regulations,  and  thus  do 
not  result  from  this  rule.  Since  aurent 
management  and  operating  contracts 
state  that  work  under  the  contract  must 
be  performed  in  compliance  with 
applicable  laws,  and  since  the  efl^ect  of 
the  rule  is  simply  to  clarify  that  the 
requirements  of  all  applicable 
envirorunental  laws  and  regulations  are 
not  waived  for  contractors  (by  virtue  of 
the  fact  that  work  is  being  performed  for 
the  Government  under  contract),  the 
rule  contains  no  material  "new" 
requirements  and  therefore,  no 
additional  paperwork  is  required.  The 
Department  believes  that  the  public 
comments  on  additional  paperwork 
burden  may  reflect  a  new  awareness  on 
the  part  of  some  contractors  that  DOE 
has  undergone  a  shift  in  its  emphasis  on 
environmental  protection.  To  the  extent 
that  the  rulemaking  does  impose 
information  collection  or  recordkeeping 
requirements,  they  have  been  provided 
for  imder  Office  of  Management  and 
Budget  paperwork  clearance  package 
No.  1910-0300. 


/.  Environmental  Protection 

Several  commenters  expressed 
concern  over  the  identification  of  laws, 
codes,  ordinances,  regulations,  and 
directives  by  which  DOE  intends  to 
monitor  compliance.  It  was  said  that  the 
proposed  rulemaking  appeared  to  shift 
the  burden  of  identifying  and  complying 
with  environmental  laws  and 
regulations  from  the  contractor  to  the 
Government.  If  the  Government  failed  to 
list  a  specific  law  or  regulation,  it  could 
call  into  question  whether  or  not  the 
contractor  is  obligated  to  comply.  In 
response  to  these  comments  the 
Environmental  Protection  clause  at 
paragraph  (a)(21)  has  been  revised  to 
state,  "errors  in  or  omissions  from  the 
list  of  laws  above,  or  failure  to  identify 
a  requirement  having  the  force  and 
effect  of  law,  shall  not  be  construed  as 
waiving  a  requirement  for  the  contractor 
to  comply  with  such  law  or  requirement 
nor  shall  they  form  the  basis  for  a 
defense  by  the  contractor  in  an 
administrative,  civil,  or  criminal 
proceeding.   *   *   *" 

Comments  were  offered  that  the 
Environmental  Protection  clause,  now  at 
paragraphs  (a)(20)  and  (a)(21),  is  open- 
ended  and  permits  DOE  to  unilaterally 
modify  a  contract  by  incorporating  as- 
yet  unpublished  directives  into  the 
contract.  Because  of  the  special  nature 
of  environmental  protection  Directives, 
it  is  appropriate  that  DOE  have  the  right 
to  require  compliance  with  them  by  its 
management  and  operating  contractors. 
This  provision  is  not  unlike  that  in  the 
Safety  and  Health  (Goverrunent  Owned 
or  Leased  Facility)  clause  (DEAR 
970.5204-2)  and  the  Security  clause 
PEAR  952.204-2).  If  there  is  a 
persuasive  reason  why  a  management 
and  operating  contractor  should  not 
comply  with  a  requirement  in  a 
Directive,  this  can  be  a  topic  of 
discussion  during  the  negotiation  of  a 
contract  or  at  any  time  during  the 
performance  of  the  contract. 

rv.  Procedural  Requirements 

a.  Regulatory  Review 

b.  Review  Under  the  National  Environmental 

Policy  Act 

c.  Review  Under  the  Paperwork  Reduction 

Act 

d.  Review  Under  the  Regulatory  Flexibility 

Act 
6.  Review  Under  Executive  Order  12612 
t  Review  Under  Executive  Order  12778 

a.  Regulatory  Review 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review."  (58  FR  51735.  October  4. 
1993).  Accordingly,  this  action  was  not 
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subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

b.  Beview  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Qualify  Regulations  (40 
CFR  1500-1508).  the  Department  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NfEPA)  of  1969  (42  U.S.C.  4321  et  seq). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  Part  1021,  National 
Environmental  Policy  Act  Implementing 
Procedures,  the  Department  of  Energy 
has  determined  that  this  rule  is 
categorically  excluded  from  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 

c.  Review  Under  the  Paperwork 
Reduction  Act 

To  the  extent  that  new  information 
collection  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking  they  are  provided  for  under 
Office  of  Management  and  Budget 
paperwork  clearance  package  No.  1910- 
0300. 

d.  Review  Under  the  Rggiilatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980. 
Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
Interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  ser\ices.  or  other 
direct  e<;onomic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and.  therefore, 
no  regulatory  flexibility  analysis  has 
betm  prepared. 

e.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 


promulgating  and  implementing  a 
policy  action.  This  rule  will  not  affect 
States  substantially. 

/.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2).  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  Utigation.  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect, 
'effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect: 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  this  rule  meets  the 
requirements  of  sections  2(a)  and  2(b)  of 
Executive  Order  12778. 

List  of  Subjects  in  48  CFR  Part  970 

Government  procurement. 

Issued  in  Washington.  D.C  on  February  1 
1994. 

G.  L  Alien, 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201),  sec.  644  of  the 
Department  of  EnerfiV  Organization  Act, 
Public  Law  95-91  (42  U.S.C.  7254),  sec.  201 
of  the  Federal  Civilian  Employee  and 
Contractor  Travel  Expenses  Act  of  1985  (41 
U.S.C.  420)  and  sec.  1534  of  the  Department 
of  Defense  Authorization  Act.  1986,  Public 
Law  99-145  (42  U.S.C.  7256a).  as  amended. 

2.  Section  970.2303-2  is  amended  by 
adding  paragraph  (e)  as  follows: 

970.2303-2    Clauses. 
•         •         •         •         • 

(e)  The  clause  at  970.5204-62  shall  be 
included  in  management  and  operating 
contracts. 

3.  To  subpart  970.52  add  section 
970.5204-62  as  follows: 


970.5204-62    Environmental  protection. 
Environmental  Protection  (Mar  1994) 

(a)  In  addition  to  complying  with  the 
requirements  set  forth  in  the  "aean  Air  and 
Water"  clause,  in  the  perfonnance  of  this 
contract  the  contractor  shall  comply,  as 
applicable,  with  the  following,  which  list  is 
not  represented  to  be  free  of  omissions: 

(1 )  The  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2011  ef  seq.], 

(2)  The  Department  of  Energy  Organization 
Act  (42  use.  7101  ef  seq.), 

(3)  The  Energy  ReorganizaUon  Act  of  1974 
(42  U.S.C.  5801  ef  seq.). 

(4)  The  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C 
6901  ef  seq); 

(5)  The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of 
1980,  as  amended  (42  U.S.C  9601  ef  seq); 

(6)  The  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C  300  et  seq.). 

(7)  The  Toxic  Substances  Control  Act.  as 
amended  (15  U.S.C.  2601  ef  seq). 

(8)  The  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act,  as  amended 

(7  U.S.C  136  ef  seq): 

(9)  The  Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1972.  as  amended  (33 
use  1401  etseq). 

(10)  The  Coastal  Ztine  Management  Act  of 
1972,  as  amended  (16  U.S.C  1451  ef  seq); 

(11)  The  Coastal  Barrier  Resource  Act  of 
1982  (16  U.S.C  3501  ef  seq); 

(12)  The  Nuclear  Waste  Policy  Act  of  1982. 
as  amended  (42  U.S.C  10101  ef  seq); 

(13)  The  Low-Level  Radioactive  Waste 
Policy  Act,  as  amended  (42  U.S.C.  2021  ef 
seq): 

(14)  The  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  as  amended  (42  U.S.C. 
7901  ef  seq.]: 

(15)  Pollution  Prevention  Act  of  1990.  as 
amended  (42  U.S.C.  13101  ef  seq  ); 

(16)  Emergency  Planning  and  Community 
Right-to-Know  Act.  as  amended  (42  U.S.C. 
11001  efseq.): 

(17)  Motor  Vehicle  Information  and  Cost 
Savings  Act.  as  amended  (15  U.SC  1901  ef 
seq): 

(18)  Energy  Policy  Act  of  1992  (Public  Law 
102-486  and  3  use  301): 

(19)  Energy  Policy  and  Conservation  Act 
(42  U.S.C  6201  ef  seq  );  «> 

(20)  Code  of  Federal  Regulations.  Title  10 
(Energy),  parts  involving  environmental 
protection  and  related  requirements  for 
contractors; 

(21)  DOE  Directives  (i  e  .  Orders  and 
Notices)  numtiered  in  the  series  between 
1540  and  1541  (Materiels).  between  5000  2 
and  5000.4  (Unusual  Occurrence  Reporting), 
in  the  series  between  5400  and  5500 
(Environmental  Quality  and  Impact),  and 
between  5820.1  and  5820  3  (Radioactive 
Waste  Management),  and  involving 
requirements  for  contractors;  and 

(22)  Other.  Federal  and  non-Federal, 
environmental  protection  laws,  codes, 
ordinances.  Executive  Orders,  regulations, 
and  requirements  in  DOE  Directives,  as 
identified  in  writing  by  the  contracting 
officer.  Errors  in  or  omissions  from  the  list 
of  laws  above,  or  failure  to  identify  a 
requirement  having  the  force  and  effect  of 
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law,  shall  not  be  construed  as  waiving  a 
requirement  for  the  con^ctor  to  comply 
with  such  law  or  requirement  nor  shall  they 
form  the  basis  for  a  defense  by  the  contractor 
in  an  administrative,  civil,  or  criminal 
proceeding,  including  providing  a  basis  for  a 
claim  for  the  allowability  of  a  fine,  penalty, 
or  other  cost  associated  with  foilure  to 
comply  with  such  law  or  requirement. 

(b)  The  contractor  shall  assist  the 
Department  of  Energy  in  complying,  as 
applicable,  with  the  following: 

(1)  The  National  Environmental  Policy  Act 
of  1969.  as  amended  (42  U.S.C  4321  et  seq.); 

(2)  The  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq). 

(3)  The  Fish  and  Wildlife  Coordination 
Act,  as  amended  (16  U.S.C  661  et  seq.); 

(4)  The  Noise  Control  Act  of  1972.  as 
amended  (42  U.S.C  4901  etseq); 

(5)  The  National  Historic  Preservation  Act 
of  1966.  as  amended  (16  U.S.C  470  et  seq.); 


(6)  The  Wild  and  Scenic  Rivers  Act,  as 
amended  (16  U.S.C.  1273  etseq.); 

(7)  Farmland  Protection  Policy  Act  of  1981 
(7  U.S.C  4201  et  seq.); 

(8)  Executive  Order  11988  of  May  24. 1977. 
Floodplain  Management; 

(9)  Executive  Order  11990.  of  May  24. 

1977.  Protection  of  Wetlands: 

(10)  Executive  Order  12088  of  October  13. 

1978,  Federal  Compliance  with  Pollution 
Control  Standards; 

fll)  Executive  Order  12580  of  January  23. 
1987,  Suf)erfund  Implementation; 

(12)  Executive  Order  12843  of  April  23. 
1993.  Procurement  Requirements  and 
Policies  for  Ozone-Depleting  Substances; 

(13)  Executive  Order  12845  of  April  23. 
1993,  Requiring  Agencies  to  Purchase  Energy 
Efficient  Computer  Equipment; 

(14)  Office  of  Management  and  Budget 
(OMB)  Qrcular  No.  A-106  of  December  31. 
1974,  Reporting  Requirements  in  Connection 


with  the  Prevention,  Control,  and  Abatement 
of  Environmental  Pollution  of  Existing 
Federal  Facilities;  and 

(15)  Other.  Federal  and  non-Federal, 
enviroimfiental  protection  laws,  codes, 
ordinances,  regulations,  and  DOE  Directives, 
as  identified  In  writing  by  the  contracting 
officer. 

(c)  The  contractor  shall,  with  regard  to  the 
environmental  protection  laws,  codes, 
ordinances.  Executive  Orders,  regulations 
and  directives  included  in  or  covered  by 
paragraphs  (a)  and  (b)  of  this  clause,  set  forth 
appropriate  environmental  protection 
requirements  In  subcontracts  with  respect  to 
work  to  be  performed  on-site  at  a  DOE-owned 
or  -leased  facility. 

(End  ofGause) 

(FR  Doc  94-2738  Filed  2-4-94;  8  45  am) 

BILUNOCOOC  MSO-OI-U 


5533 


Proposed  Rules 


Federal  Register 

Vol.  59,  No.  25 

Monday,  February  7,  1994 


This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  214  and  274a 
PNS  No.  1328-93] 
RtN1115-AB52 

Nonimmigrant  Classes;  NATO-1, 2, 3, 
4,  5,  6,  and  7;  Control  of  Employment 
of  Aliens 

agency:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  regulations  of  the 
Immigration  and  Naturalization  Service 
("Service")  relating  to  employment 
authorization  for  certain  dependents  of 
principal  aliens  classified  as  NATO-l, 
,  2,  3,  4,  5,  6,  and  7  nonimmigrants.  This 
action  is  being  taken  to  expand  and 
secure  employment  opportunities  on  the 
basis  of  reciprocity  for  dependents  of 
United  States  military  personnel  and 
certain  Department  of  Defense  civilian 
personnel  stationed  in  NATO  member 
countries.  Because  of  the  diplomatic 
and  international  a^airs  considerations 
involved  in  NATO  matters,  this  rule 
parallels,  to  the  extent  possible,  the 
regulations  governing  employment 
authorization  for  certain  dependents  of 
foreign  government  diplomats,  officials, 
and  employees  assigned  to  official  duty 
in  the  United  States  and  classified  as  A- 
1  and  A-2  nonimmigrants  and  their  A- 
3  servants. 

DATES:  Written  comments  must  be 
received  on  or  before  March  9, 1994. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Records 
System  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
room  5307,  425  I  Street,  NW.. 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
Number  1328-93  on  your 
correspondence. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jack 
Tabaka,  Senior  Immigration  Examiner, 


Immigration  and  Naturalization  Service, 
425  I  Street.  NW.,  room  7122, 
Washington,  DC  20536,  Telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION: 

Interagency  Collaboration  in  Drafting 
This  Rule 

The  Department  of  State,  the 
Department  of  Defense,  and  the  Office  of 
NATO's  Supreme  Allied  Commander, 
Atlantic  (SACLANT)  have  collaborated 
closely  with  the  Service  in  developing 
this  rule,  which  balances  diplomatic 
and  international  a^airs  considerations, 
administrative  requirements,  and  proper 
enforcement  concerns. 

Scope 

The  rule  applies  to  certain 
dependents  of  NATO  military 
personnel,  who  typically  serve  a  three- 
year  tour  of  duty  with  SACLANT,  the 
major  NATO  command  headquarters  in 
Norfolk.  VA.  It  also  applies  to  certain 
dependents  of  NATO  civilian 
employees  and  officials,  who  typically 
work  at  SACLANT  for  extended  periods. 
Additionally,  the  rule  applies  to  certain 
dependents  of  the  small  number  of    - 
NATO  personnel  who  may  be  stationed 
in  other  locations  in  the  United  States 
and  to  the  servants  of  NATO  military 
and  civilian  personnel! 

Purpose 

This  rule  is  being  published  in  order 
to  expand  and  secure  employment 
opportunities  on  the  basis  of  reciprocity 
for  dependents  of  United  States  military 
personnel  and  certain  Department  of 
Defense  civilian  personnel  stationed  in 
NATO  member  countries.  All  parties 
which  collaborated  in  the  drafting  of 
this  rule  agree  that  expanding 
employment  opportunities  in  the  United 
States  for  NATO-1  through  NATO-6 
dependents  will  further  this  goal. 

Backgound 

Under  current  regulations,  a  NATO 
dependent  can  apply  for  employment . 
authorization  in  the  United  States  only 
if  he  or  she  is  covered  under  the  terms 
of  a  bilateral  agreement.  A  bilateral 
agreement  is  a  written,  signed 
agreement  between  the  United  States 
and  a  foreign  country.  It  provides  for 
employment  authorization  for  certain 
dependents  of  United  States  government 
personnel  assigned  to  official  duty  in 
the  foreign  country  whose  government 


entered  into  the  agreement.  In  turn,  it 
provides  for  employment  authorization 
for  certain  dependents  of  personnel  of 
the  foreign  government  who  are 
assigned  to  official  duty  in  the  United 
States. 

This  rule  expands  the  eligibility  to 
apply  for  employment  authorization  to 
certain  NATO-1,  2.  3.  4.  5.  and  6 
dependents  covered  by  the  terms  of  de 
facto  arrangements  and  to  certain 
dependents  of  SACLANT  employees.  A 
de  facto  arrangement  is  in  effect  when 
it  is  determined  that  a  foreign  country 
allows  appropriate  employment  "on  the 
local  economy"  for  certain  dep)endents 
of  United  States  government  personnel 
assigned  to  official  duty  in  that  foreign 
country.  Based  on  that  determination, 
certain  dependents  of  foreign 
government  personnel  assigned  to 
official  duty  in  the  United  States  may 
apply  for  employment  authorization. 

Reciprocity  has  become  an  issue  in 
the  context  of  renegotiation  of  the  rights 
and  privileges  of  United  States 
dependents  within  the  NATO  area. 
NATO  member  host  countries  are 
increasingly  unwilling  to  continue 
dependent  employment  privileges 
absent  similar  treatment  for  their 
dependents  in  the  United  States.  This 
rule  is  intended  to  provide  for  such 
treatment  to  the  extent  that  de  facto 
privileges  are  continued  or  established 
for  dependents  of  United  States  military 
personnel  and  certain  Department  of 
Defense  civilian  personnel  in  NATO 
member  states. 

Given  the  high  cost  of  living  in  some 
countries  where  U.S.  personnel  are 
stationed,  and  the  limited  number  of 
jobs  available  on  United  States  bases 
abroad,  the  freedom  to  work  "on  the 
economy"  abroad  can  be  extremely 
important  to  United  States  families. 

Further,  one  of  the  real  stresses  on 
military  family  life  is  the  constant 
disruption  of  the  spouse's  career  that  is 
occasioned  by  household  moves  every 
few  years.  When  the  spouse  is  barred 
from  employment  overseas  the  stress  on 
the  family  can  be  considerable. 

Rule  Parallels  Regulations  Governing 
Diplomatic  Dependents 

Because  of  the  diplomatic  and 
international  affairs  considerations 
involved  in  NATO  matters,  this  rule 
parallels,  to  the  extent  possible,  the 
regulations  governing  employment 
authorization  for  dependents  of  foreign 
government  diplomats,  officials,  and 
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employees  assigned  to  official  duty  in 
the  United  States  and  classified  as  A-1 
and  A-2  nonimmigrants. 

Changes  \ 

In  addition  to  expanding  the 
eligibility  to  apply  for  employment 
authorization  to  NATO-1,  2,  3,  4,  5,  and 

6  dependents  covered  by  the  terms  of  de 
facto  arrangements,  this  rule 
incorporates  the  following  changes: 

8  CFR  214.2(s)(l)  defines  the  various 
NATO  nonimmigrant  classifications. 
Additionally,  since  this  rule  parallels 
the  regulations  governing  "A" 
nonimmigrants,  and  since  A-3  and 
NATO-7  classifications  are  comparable, 
this  rule  makes  the  NATD-7  periods  of 
admission  and  extension  of  stay  parallel 
the  periods  for  A-3  nonimmigrants. 

8  CFR  214.2(s)(2)  defines  the  term 
dependent  of  a  NATO-1  through 
NATO-6  for  purposes  of  employment  in 
the  United  States.  Tliis  definition 
parallels  the  definition  of  dependent 
used  in  the  regulation  governing 
employment  authorization  of 
dependents  of  foreign  government 
diplomats,  officials,  and  employees 
assigned  to  official  duty  in  the  United 
States  and  classified  as  A-1  and  A-2 
nonimmigrants. 

8  CFR  214.2{s)(3)  defines  dependent 
employment  requirements  based  on 
formal  bilateral  employment  agreements 
and  informal  de  facto  reciprocal 
arrangements. 

8  CFR  214.2(s)(4)  specifies  that  the 
applicability  of  the  bilateral  agreement 
or  the  de  facto  arrangement  is  based  on 
the  NATO  member  stale  which  employs 
the  principal  alien.  Additionally,  under 
a  de  facto  arrangement,  the  principal 
must  be  a  national  of  the  employing 
NATO  member  state.  Dependents  of 
SACLANT  employees  are  also  eligible  to 
apply  for  employment  authorization 
under  terms  of  applicable  bilateral 
agreements  or  de  facto  arrangements. 

8  CFR  214.2(s)(5)  details  dependent 
employment  application  procedures. 

8  CFR  214.2(s)(6)  extends  the  period 
for  dependent  employment 
authorization  up  to  three  years. 

8  CFR  214.2(sM7)  requires  that  NATO 
dependents  must  pay  taxes  and  Social 
Security  on  their  earnings,  and  clarifies 
that  they  have  no  criminal,  civil,  or 
administrative  immunities  regarding 
matters  arising  from  their  employment. 

8  CFR  214.2(sM8)  clarifies  that  there  is 
no  appeal  from  a  denial  of  employment 
authorization. 

8  CFR  214.2(sM9)  discusses 
unauthorized  employment  and  resultant 
penalties. 

8  CFR  214.2(s)(10)  discusses  NATO- 

7  dependents.  Since  this  rul«  parallels 
the  regulations  governing  "A" 


nonimmigrants  which  preclude 
employment  by  A-3  dependents,  and 
since  A-3  and  NATO-7  classifications 
are  comparable,  this  rule  eliminates 
future  grants  of  employment 
authorization  for  NATA-7  dependents, 
but  allows  those  NATA-7  dependents 
currently  with  employment 
authorization  to  continue  until  the 
expiration  of  such  authorization. 

Finally,  this  rule  amends  8  CFR 
274a.l2(cM7)  by  eliminating  future 
grants  of  employment  authorization  for 
NATA-7  dependents. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.O.  12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.O.  12612. 

The  information  collection 
requirement  contained  in  this  regulation 
has  been  submitted  to  the  Office  of 
Budget  and  Management  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  for  review  and 
clearance. 

List  of  Subjects 

8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Authority 
delegation  (government  agencies). 
Employment.  

8  CFR  Part  274a 

Administrative  practice  and 
procedures.  Aliens,  Employment. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Autfamity:  8  U.S.C  1101. 1103. 1182, 1184, 
1186a,  1221, 1281, 1282:  8  CFR  part  2. 

2.  In  §  214.2,  paragraph  (s)  is  revised 
to  read  as  follows: 

$214.2    SpecW  raqutrwnenta for 
adinisakin,  extanskm,  and  makitenanc*  of 


(s)  NATO  nonimmigrant  aliens— (1) 
General. — (1)  Background. 
Nonimmigrant  aliens  classified  as 
NATO-1  through  NATO-5  are  officials 
of  NATO,  the  members  of  the  armed 
forces  of  a  country  signatory  to  the 
Agreement  Between  the  Parties  to  the 
North  Atlantic  Treaty  Regarding  the 


Status  of  Their  Forces  signed  in  London, 
June  1951  (NATO  Status  of  Forces 
Agreement),  who  are  entering  in 
accordance  with  that  agreement  or  the 
Protocol  on  the  Status  of  International 
Military  Headquarters  set  up  pursuant 
to  the  North  Atlantic  Treaty  (Paris 
Protocol),  and  members  of  their 
immediate  families.  Aliens  classified  as 
NATO-6  are  civilian  employees  either 
of  a  force  entering  in  accordance  with 
the  NATO  Status  of  Forces  Agreement 
or  of  an  allied  headquarters  (Supreme 
Allied  Commander,  Atlantic, 
SACLANT)  set  up  pursuant  to  the  Paris 
Protocol  and  members  of  their 
immediate  families.  Servants  or 
attendants  of  aliens  classified  as  NATO- 
1  through  NATO-6  are  classified  as 
NATO-7,  as  are  members  of  the 
immediate  families  of  such  servants  or 
attendants. 

(ii)  Admission  and  extension  of  stay. 
NATO-1  through  NATO-5  aliens  are 
normally  exempt  from  inspection  under 
8  CFR  235.1(c).  NATO-6  aliens  may  be 
authorized  admission  for  duration  of 
status.  Aliens  classified  as  NATO-7  may 
be  admitted  for  not  more  than  three 
years  and  may  be  granted  extensions  of 
temporary  stay  in  increments  of  not 
more  than  two  years.  In  addition,  an 
application  for  extension  of  temporary 
stay  for  a  NATO-7  alien  must  be 
accompanied  by  a  statement  signed  by 
the  employing  official  stating  that  he  or 
she  intends  to  continue  to  employ  the 
NATO-7  applicant  and  describing  the 
work  the  applicant  will  perform. 

(2)  Definition  of  a  dependent  of  a 
NATO-1,  2,  3,  4,  5,  or  6.  For  purposes 
of  employment  in  the  United  States,  the 
term  dependent  of  a  NATO-1,  2.  3, 4, 
5,  or  6  principal  alien,  as  used  in  this 
paragraph,  means  any  of  the  following 
immediate  members  of  the  family 
habitually  residing  in  the  same 
household  as  the  NATO-1,  2.  3, 4,  5.  or 
6  principal  alien  assigned  to  official 
duty  in  the  United  States: 

(i)  Spouse; 

(ii)  Unmarried  children  under  the  age 
of21: 

(iii)  Unmarried  sons  or  daughters 
under  the  age  of  23  who  are  in  full-time 
attendance  as  students  at  post- 
secondary  educational  institutions; 

(iv)  Unmarried  sons  or  daughters 
under  the  age  of  25  who  are  in  full-time 
attendance  as  students  at  post- 
secondary  educational  institutions  if  a 
formal  bilateral  employment  agreement 
permitting  their  employment  in  the 
United  States  was  sigT>ed  prior  to 
November  21, 1988,  and  such  bilateral 
employment  agreement  does  not  specify 
age  23  as  the  maximum  age  for 
employment  of  such  sons  and 
daiightos.  The  Department  of  State 
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advises  that  bilateral  agreements  with 
Canada,  Denmark.  Norway,  and  France 
fit  this  classification  with  respect  to 
dependents  of  members  of  the  force  and 
members  of  the  civilian  component 
thereof: 

(v)  Urmiarried  sons  or  daughters  who 
are  physically  or  mentally  disabled  to 
the  extent  that  they  cannot  adequately 
care  for  themselves  or  cannot  establish, 
maintain,  or  re-establish  their  own 
households.  The  Service  may  require 
medical  certification(s)  as  it  deems 
necessary  to  document  such  mental  or 
physical  disability. 

(3)  Dependent  employment 
requirements  based  on  formal  bilateral 
employment  agreements  and  informal 
de  facto  reciprocal  arrangements — (i) 
Formal  bilateral  employment 
agreements.  The  Department  of  State's 
Family  Liaison  Office  shall  maintain  a 
listing  of  NATO  member  states  which 
have  entered  into  formal  bilateral 
employment  agreements  that  include 
NATO  personnel.  A  dependent  of  a 
NATO-1,  2.  3,  4.  5,  or  6  principal  alien 
assigned  to  official  duty  in  the  United 
States  may  accept,  or  continue  in. 
unrestricted  employment  based  on  such 
formal  bilateral  agreements  upon 
favorable  recommendation  by 
SACLANT  or  the  Department  of 
Defense,  pursuant  to  paragraph 
(s)(5)(i)(H)  of  this  section,  and  issuance 
of  employment  authorization 
documentation  by  the  Service  in 
accordance  with  8  CFR  part  274a.  The 
application  procedures  are  set  forth  in 
paragraph  (s)(5)  of  this  section. 

(ii)  Informal  de  facto  reciprocal 
arrangements.  For  purposes  of  this 
section,  an  informal  de  facto  reciprocal 
arrangement  exists  when  the 
Department  of  Defense  |the  Office  of  the 
Secretary  of  Defense,  Foreign  Military 
Rights  Affairs  (OSD/FMRA)l  certifies, 
with  the  Etepartment  of  State 
concurrence,  that  a  NATO  member  state 
allows  appropriate  employment  in  the 
local  economy  for  dependents  of 
members  of  the  force  and  members  of 
the  civilian  component  of  the  United 
States  assigned  to  duty  in  the  NATO 
member  state.  OSD/FMRA  and  the 
Department  of  State's  Family  Liaison 
Office  shall  maintain  a  listing  of 
countries  with  which  such  reciprocity 
exists.  Dependents  of  a  NATO-1,  2,  3, 
4.  5,  or  6  principal  alien  assigned  to 
official  duty  in  the  United  States  may  be 
authorized  to  accept,  or  continue  in, 
employment  based  upon  informal  de 
facto  arrangements  upon  favorable 
recommendation  by  SACLANT  or  the 
Department  of  Defense,  pursuant  to 
paragraph  (s)(5)(i](H)  of  this  section,  and 
issuance  of  employment  authorization 
by  the  Service  in  accordance  with  8  CFR 


part  274a.  Additionally,  the  application 
procedures  set  forth  in  paragraph  (s)(5) 
of  this  section  must  be  complied  with, 
and  the  following  conditions  must  be 
met: 

(A)  Both  the  principal  alien  and  the 
dependent  requesting  employment  are 
maintaining  NATO-1,  2,  3,  4,  5,  or  6 
status,  as  appropriate; 

(B)  The  pnncipal  alien's  total  length 
of  assignment  in  the  United  States  is 
expected  to  last  more  than  six  months; 

(C)  Employment  of  a  similar  nature 
for  dependents  of  members  of  the  force 
and  members  of  the  civilian  component 
of  the  United  States  assigned  to  official 
duty  in  the  NATO  member  state 
employing  the  principal  alien  is  not 
prohibited  by  that  NATO  member  state's 
government; 

(D)  The  proposed  employment  is  not 
in  an  occupation  listed  in  the 
Department  of  Labor's  Schedule  B  (20 
CFR  part  656),  or  otherwise  determined 
by  the  Department  of  Labor  to  be  one  for 
which  there  is  an  oversupply  of 
qualified  United  States  workers  in  the 
area  of  proposed  employment.  This 
Schedule  B  restriction  does  not  apply  to 
a  dependent  son  or  daughter  who  is  a 
full-time  student  if  the  employment  is 
part-time,  consisting  of  not  more  than 
20  hours  per  week,  and/or  if  it  is 
temporary  employment  of  not  more  than 
12  weeks  during  school  holiday  periods: 
and 

(E)  The  proposed  employment  is  not 
contrary  to  the  interest  of  the  United 
States.  Employment  contrary  to  the 
interest  of  the  United  States  includes, 
but  is  not  limited  to,  the  employment  of 
NATO-1,  2,  3,  4,  5,  or  6  dependents: 
who  have  criminal  records;  who  have 
violated  United  States  immigration  laws 
or  regulations,  or  visa  laws  or 
regulations;  who  have  worked  illegally 
in  the  United  States;  and/or  who  cannot 
establish  that  they  have  paid  taxes  and 
social  security  on  income  from  current 
or  previous  United  States  employment. 

(iii)  The  Department  of  State  shall 
inform  the  Service  (U.S.  Immigration 
and  Naturalization  Service; 
Headquarters.  Adjudications;  Attention: 
Chief.  Nonimmigrant  Branch;  425  I 
Street  NW..  Washington.  DC  20536)  of 
any  additions  or  changes  to  the  formal 
bilateral  employment  agreements  and 
informal  de  facto  reciprocal 
arrangements. 

(4)  Applicability  of  a  formal  bilateral 
agreement  or  an  informal  de  facto 
arrangement  for  NATO-1 ,  2,  3,  4,  5,  or 
6  dependents.  The  applicability  of  a 
formal  bilateral  agreement  shall  be 
based  on  the  NATO  member  state  which 
employs  the  principal  alien  and  not  on 
the  nationality  of  the  principal  alien  or 
dependent.  The  applicability  of  an 


informal  de  facto  arrangement  shall  be 
based  on  the  NATO  member  state  which 
employs  the  principal  alien,  and  the 
principal  alien  also  must  be  a  national 
of  the  NATO  member  state  which 
employs  him  or  her  in  the  United  States. 
A  dependent  of  a  SACLANT  employee 
who  is  a  national  of  a  NATO  member 
state,  which  has  a  bilateral  dependent 
employment  agreement  with  the  United 
States  which  includes  NATO  members, 
shall  be  eligible  to  apply  for 
employment  authorization  under  terms 
of  that  agreement.  A  dependent  of  a 
SACLANT  employee  who  is  a  national 
of  a  NATO  member  state,  which  has  a 
de  facto  dependent  employment 
arrangement  with  the  United  States 
which  includes  NATO  members,  shall 
be  eligible  to  apply  for  employment 
authorization  under  terms  of  that  de 
facto  arrangement. 

(5)  Application  procedures.  The 
following  procedures  are  required  for 
dependent  employment  applications 
under  bilateral  agreements  and  de  facto 
arrangements: 

(i)  "The  dependent  shall  submit  to  the 
Service  a  completed  Form  1-765  with 
the  fee  as  required  in  §  103.7(b)(1)  of 
this  chapter  and  a  letter  from  SACLANT 
or  the  Department  of  Defense,  certified 
pursuant  to  paragraph  (s)(5)(i)(H)  of  this 
section.  The  letter  shall  include  the 
following  information: 

(A)  The  name  of  the  applicant  and  his 
or  her  date  of  birth  and  nationality; 

(B)  The  applicant's  immigration 
status; 

(C)  The  name  of  the  principal  alien 
and  his  or  her  nationality; 

(D)  The  principal  alien's  immigration 
status  and  his  or  her  relationship  to  the 
applicant; 

(E)  The  date  the  principal  alien's  tour 
of  duty  in  the  United  States  is  expected 
to  be  completed; 

(F)  Whether  the  employment  request 
is  based  on  a  bilateral  agreement  or  a  de 
facto  arrangement  and  the  country  with 
which  such  agreement  or  arrangement 
has  been  made; 

(G)  Whether  the  applicant  is  a  full- 
time,  post-secondary  student; 

(H)  A  certification  by  the  preparer  of 
the  letter  which  states:  "I  certify  that  the 
above  information  is  true  and  correct  to 
the  best  of  my  knowledge  and  according 
to  the  official  records  of  this  command, 
and  I  favorably  recommend  that  the 
application  be  approved."  The 
certification  shall  also  include  the 
name,  rank  and  title  of  the  certifying 
officer;  his  or  her  commercial  phone 
number  and  command;  and  the  date  of 
certification.  A  letter  for  an  applicant 
whose  principal  alien  is  assigned  to 
NATO  in  the  Norfolk,  Virginia  area  shall 
be  signed  and  certified  by  an  authorized 
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legal  officer  attached  to  the  Supreme 
Allied  Commander  Atlantic 
(SACLANT).  SACLANT  shall  keep 
copies  of  each  application  and  letter  for 
three  years  from  the  date  of  the  letter's 
issuance.  A  letter  for  applicants  whose 
NATO  principal  alien  is  assigned 
elsewhere  in  the  United  States  shall  be 
signed  and  certified  by  the  legal  officer 
at  the  base  or  command  to  which  the 
NATO  principal  alien  is  assigned.  The 
legal  officer  shall  send  a  copy  of  each 
application  and  letter  to  the  Office  of 
the  Secretary  of  Defense,  Foreign 
Military  Rights  Affairs  ((OSD/FMRA). 
4D830  Pentagon,  Washington,  DC 
20201]  which  shall  keep  copies  of  each 
application  and  letter  for  three  years 
from  the  date  of  the  letter's  issuance; 
and, 

(I)  Certain  bilateral  dependent 
employment  agreements  contain  a 
numerical  limitation  on  the  number  of 
dependents  authorized  to  work.  If  this  is 
the  case,  the  certifying  officer  must 
consult  with  the  Department  of  State's 
Office  of  Protocol  to  confirm  that  this 
numerical  limitation  has  not  been 
reached  prior  to  transmitting  any  such 
dependent  employment  application  to 
the  Service.  The  countries  with  such 
limitations  are  indicated  on  the 
bilateral/de /orto  dependent 
employment  listing  issued  by  the 
Department  of  State's  Family  Liaison 
Office. 

(ii)  A  dependent  applying  under  the 
terms  of  a  de  facto  arrangement  must 
also  attach  a  statement  from  the 
prospective  employer  which  includes 
the  dependent's  name,  a  description  of 
the  position  offered  and  the  duties  to  be 
performed,  the  salary  offered,  and 
verification  that  the  dependent 
possesses  the  qualifications  for  the      • 
position. 

(iii)  A  dependent  applying  under 
paragraph  (s)(2)  (iii)  or  (iv)  of  this 
section  must  also  submit  a  t:ertified 
statement  from  the  post-secondary 
educational  institution  confirming  that 
he  or  she  is  pursuing  studies  on  a  full- 
time  basis. 

(iv)  A  dependent  applying  under 
paragraph  (s)(2)(v)  of  this  section  must 
also  submit  medical  certification 
regarding  his  or  her  condition.  The 
certification  should  identify  the 
dependent  and  the  certifying  physician 
and  give  the  physician's  phone  number; 
identify  the  condition,  describe  the 
symptoms  and  provide  a  prognosis;  and 
certify  that  the  dependent  is  unable  to 
maintain  a  home  of  his  or  her  own. 

(v)  The  Service  may  require 
additional  supporting  documentation, 
but  only  af^er  consultation  with 
SACLANT,  the  Department  of  Defense, 
and  the  Department  of  State. 


(6)  Period  of  time  for  which 
employment  may  be  authorized.  If 
approved,  an  application  to  accept  or 
continue  employment  under  this 
paragraph  shall  be  granted  in 
increments  of  not  more  than  three  years 
each. 

(7)  Income  tax,  Social  Security 
liability;  non-enjoyment  of  immunity. 
Dependents  who  are  granted 
employment  authorization  under  this 
paragraph  are  responsible  for  payment 
of  federal,  state,  and  local  income  taxes, 
employment  and  related  taxes  and 
Social  Security  contributions  on  any 
remuneration  received.  Such 
dependents  do  not  enjoy  any  criminal, 
civil,  or  administrative  immunity  with 
respect  to  matters  arising  out  of  their 
employment 

(8)  No  appeal.  There  shall  be  no 
appeal  from  a  denial  of  permission  to 
accept  or  continue  employment  under 
this  paragraph. 

(9)  Unauthorized  employment.  An 
alien  classified  as  a  NATG-1  through 
NATO-7  who  is  not  a  principal  alien 
and  who  engages  in  employment 
outside  the  scope  of.  or  in  a  manner 
contrary  to,  this  paragraph  may  be 
considered  in  violation  of  status 
pursuant  to  section  241(aKl)(C)(i)  of  the 
Act.  An  alien  who  is  classified  under  a 
NATO-1  through  NATO-7  who  is  a 
principal  alien  and  who  engages  in 
employment  outside  the  scope  of  his  or 
her  official  position  may  be  considered 
in  violation  of  status  pursuant  to  section 
241(a)(l)(C)(i)  of  the  Act. 

(10)  Dependents  or  family  members  of 
principal  aliens  classified  NATO-7.  A 
dependent  or  family  member  of  a 
principal  alien  classified  as  a  NATO-7 
may  not  be  employed  in  the  United 
States  under  this  paragraph.  A 
dependent  or  family  member  of  a 
principal  alien  classified  as  a  NATO-7 
granted  employment  authorization 
under  prior  regulations  may  continue  in 
such  employment  imtil  that 
authorization  expires. 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

3.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1324a:  8 
CFRpartZ. 

4.  In  §  274a.  12,  paragraph  (c)(7)  is 
revised  to  read  as  follows: 

$274a.12    Classes  of  attans  authodzed  to 
accept  aniptoymant. 


(c) 


(7)  A  dependent  of  an  alien  classified 
as  NATO-1  through  NATO-6  pursuant 
to  §  214.2  of  this  chapter; 

Dated:  February  1, 1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Doc  94-2643  Filed  2-4-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  230 

[Regulation  DO;  Docket  No.  R-0824] 

Truth  in  Savings 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  for 
comment  a  proposed  official  staff 
commentary  to  Regulation  DD  (Truth  in 
Savings).  The  commentary  applies  and 
interprets  the  requirements  of 
Regulation  DD  and  is  a  substitute  for 
individual  staff  interpretations.  The 
proposed  commentary  incorporates 
much  of  the  guidance  provided  when 
the  regulation  was  adopted,  and 
addresses  additional  questions  that  have 
been  raised  about  the  application  of  its 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0824,  and  may  be  mailed 
to  WiUiam  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
rules  regarding  the  availability  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Kyung  Cho,  Kurt  Schumacher 
or  Mary  Jane  Seebach,  Staff  Attorneys, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 
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SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  purpose  of  the  Truth  in  Savings 
Act  (12  U.S.C.  4301  et  seq.]  is  to  assist 
consumers  in  comparing  deposit 
accounts  offered  by  depository 
institutions.  The  act  requires 
institutions  to  disclose  fees,  the  interest 
rate,  the  annual  percentage  yield,  and 
other  account  terms  whenever  a 
consumer  requests  the  information  and 
before  an  account  is  opened.  Fees  and 
other  information  also  must  be  provided 
on  any  periodic  statement  the 
institution  sends  to  the  consumer.  Rules 
are  set  forth  for  deposit  account 
advertisements  and  advance  notices  to 
account  holders  of  adverse  changes  in 
terms.  The  act  restricts  how  institutions 
must  determine  the  account  balance  on 
which  interest  is  calculated.  The  act  is 
implemented  by  the  Board's  Regulation 
DD  (12  CFR  part  230),  which  became 
effective  on  June  21, 1993.  The 
regulation  authorizes  the  issuance  of 
official  staff  interpretations  of  the 
regulation.  (See  Appendix  D  to 
Regulation  DD.) 

The  Board  is  publishing  a  proposed 
commentary  to  Regulation  DD.  The 
proposal  is  designed  to  provide 
guidance  to  depository  institutions  in 
applying  the  regulation  to  specific 
transactions  and  is  a  substitute  for 
individual  staff  interpretations.  The 
Board  contemplates  updating  the 
commentary  periodically  to  address 
significant  questions  that  arise.  It  is 
expected  that  this  commentary  will  be 
adopted  in  final  form  in  June  1994  with 
a  six-month  time  period  for  optional 
compliance  until  the  effective  date, 
estimated  in  December  1994. 

(2)  Proposed  Commentary 

The  Federal  Register  documents 
containing  the  regulation  that 
implemented  the  act  and  documents  for 
subsequent  amendments  set  forth  a  large 
amount  of  supplementary  material 
interpreting  the  new  regulation.  (See 
final  rule  published  on  September  21, 
1992  (57  FR  43337).  correction  notice 
published  on  October  5,  1992  (57  FR 
46480),  and  amendments  published  on 
March  19, 1993  (58  FRJ5077).)  In  large 
measure,  the  proposed  commentary 
incorporates  the  supplementary  material 
from  those  rulemakings,  and  reflects  the 
views  expressed  therein  without 
substantive  change.  A  number  of  issues 
that  have  arisen  since  the  publication  of 
the  regulation  have  also  been  addressed. 
Proposed  interpretations  of  new  issues 
are  noted  below. 

On  December  6. 1993,  the  Board 
published  a  proposal  to  amend  the 
regulation's  rules  for  calculating  the 


annual  percentage  yield  for  accounts 
that  pay  interest  prior  to  maturity  (58  FR 
64190).  (See  also  the  notice  extending 
the  comment  period  published  on 
January  13,  1994,  59  FR  1921.)  The 
Board  has  deferred  proposing 
commentary  on  provisions  of  the 
regulation  affected  by  the  proposal, 
pending  final  action  by  the  Board. 
The  scope  of  the  discussion  that 
follows  is  limited  so  that,  for  instance, 
examples  listed  in  the  commentary  are 
not  repeated  below. 

Section  230.1 — Authority,  Purpose, 
Coverage,  and  Effect  on  State  Laws 

(c)  Coverage 

Comment  l(c)-l  clarifies  that  the 
scope  of  the  regulation  is  all  depository 
institutions  (except  credit  unions)  that 
offer  accounts  to  residents  of  a  "state," 
such  as  accounts  held  in  the  United 
States,  even  though  funds  may  be 
transferred  periodically  into  an  account 
held  at  a  location  outside  the  United 
States.  An  account  located  outside  the 
United  States  is  not  covered,  even  if  the 
funds  are  held  by  a  U.S.  resident. 

Section  230.2 — Definitions 

(a)  Account 

Comment  2(a)-l  provides  examples  of 
accounts  subject  to  the  regulation, 
including  the  example  of  a  deposit 
account  required  as  a  condition  of 
obtaining  a  credit  card  account  (often 
referred  to  as  a  "secured"  credit  card 
account).  The  Board  believes  it  is 
important  for  consumers  to  receive 
disclosures  about  the  terms,  monthly 
fees,  or  other  charges  that  may  apply  to 
such  accounts,  since  such  information 
may  not  appear  on  disclosures  given  to 
card  holders  under  the  Truth  in  Lending 
Act  and  its  implementing  Regulation  Z 
(12  CFR  part  226). 

The  proposed  comment  also  includes 
examples  of  accounts  not  subject  to  the 
regulation.  The  Board's  proposed 
comment  narrows  the  scope  of  trust 
accounts  covered  by  the  regulation,  a 
difference  from  guidance  provided  in 
supplementary  material  to  the 
September  1992  rulemaking.  The 
comment  provides  that  trust  accounts 
are  not  subject  to  the  regulation  with  the 
exception  of  individual  retirement 
accounts  (IRAs)  and  simplified 
employee  pension  (SEP)  accounts.  (See 
proposed  commentary  to  paragraph  2(h) 
of  this  section.)  The  "trust"  for  which 
the  account  is  established  is  not  a 
natural  person,  even  though  the  trustee 
and  beneficiary  might  be.  In  addition, 
the  law  of  trusts  imposes  duties  and 
responsibilities  upon  all  trustees  that 
the  Board  believes  distinguish  trust 
accounts  from  other  accounts  held  by 


one  individual  for  another  solely  for 
personal,  family  or  household  purposes. 
Finally,  the  Board  believes  that 
requiring  an  institution  to  identify  both 
the  purpose  of  the  trust  and  whether  the 
account  has  been  established  by 
someone  in  a  professional  capacity 
would  present  an  undue  compliance 
burden,  with  minimal  benefits.  The 
Board  requests  comment  on  whether 
any  accounts  established  for  trusts 
(other  than  IRAs  and  SEP  accounts) 
should  be  subject  to  the  regulation, 
particularly  when  both  the  beneficiary 
and  the  trustee  are  natural  persons. 

(b)  Advertisement 

Comment  2(b)-l  provides  examples  of 
commercial  messages  considered  to  be 
advertisements,  such  as  messages  on 
computer  screens  in  bank  lobbies  and 
accompanying  printouts.  The  Board 
believes  these  messages  are  similar  to 
messages  in  traditional  advertising 
media  such  as  televisions  and 
newspapers. 

The  comment  also  provides  examples 
of  messages  not  considered  to  be 
advertisements,  including  direct  oral 
discussions  conducted  in  person — but 
not  telephone  conversations — regarding 
the  negotiation  of  a  specific  account. 
The  Board  believes  that  the  purpose  of 
advertising  disclosures — ensurijig  that 
prospective  customers  of  consumer 
accounts  know  basic  terms  about  the 
account — is  adequately  served  by  face- 
to-face  discussions  between  employees 
of  the  institution  and  consumers  seeking 
information  about  accounts.  Also,  this 
interpretation  is  similar  to  the  approach 
taken  in  the  Official  Staff  Commentary 
to  the  Board's  Regulation  Z  (12  CFR  part 
226,  Supp.  I,  2(a)(2)-l). 

(0  Bonus 

Comment  2(f)-l  provides  examples  of 
bonuses.  The  comment  also  provides  an 
example  of  an  item  that  is  not 
considered  a  bonus  for  purposes  of  the 
regulation — discount  coupons  offered 
by  institutions  for  use  at  restaurants  and 
stores. 

Comment  2(f)-2  clarifies  the 
application  of  the  de  minimis  rule  ($10 
value  or  less)  by  defining  the  calendar 
year  as  the  time  frame  for  determining 
whether  the  bonus  requirements  are 
triggered,  to  ease  compliance.  The 
comment  also  provides  that  institutions 
must  aggregate  per  account  the  value  of 
items  contemplated  to  be  given  during 
the  calendar  year,  even  though  an  item's 
individual  value  is  less  than  $10.  Thus, 
if  an  institution  offers  in  January  to  give 
a  consumer  an  item  valued  at  $7.00  each 
calendar  quarter  during  the  year  if 
account  balances  in  a  NOW  account 
exceed  $10,000  for  each  calendar 
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quarter,  the  bonus  rules  would  be 
triggered.  On  the  other  hand,  if  the 
items  are  given  for  opening  separate 
accounts — such  as  a  S 7. 00  item  for 
renewing  a  time  account  and  another  for 
opening  a  savings  account — the  value 
given  for  each  account  remains  within 
the  de  minimis  exception,  and  the 
bonus  rules  would  not  be  triggered. 
Comment  2(f>-3  clarifies  that  the 
waiver  or  reduction  of  a  fee  or 
absorption  of  expenses  is  not  a  bonus. 
The  Board  solicits  comment  on  this 
approach. 

(h)  Consumer 

Comment  2(h}-3  clarifies  coverage 
issues  for  retirement  plans.  For 
example,  the  proposed  comment  states 
that  SEP  accounts  and  IRAs  are 
considered  consumer  accounts  for 

Purposes  of  the  regulation.  The  Board 
elieves  that  although  institutions  are 
named  as  trustees,  SEP  accounts  and 
IRAs  are  equivalent  to  other  accounts 
opened  for  consumer  purposes.  On  the 
other  band,  the  proposed  comment 
would  exclude  from  coverage  accounts 
held  in  a  Keogh  plan,  which  is 
established  by  a  self-employed 
individual.  The  Board  believes  Keogh 
accounts  are  similar  to  accounts  held  by 
a  sole  proprietor,  which  Congress 
intended  not  to  cover. 

Comment  2(h>-4  provides  factors  to 
consider  in  determining  whether  an 
account  is  held  by  an  unincorporated 
nonbusiness  association  of  natural 

Grsons.  Associations  with  paid  staff  are 
ely  to  be  more  sophisticated  in  their 
investment  decisions  and  are  not  as 
likely  to  need  disclosures.  The  Board 
solicits  comment  on  whether  the  use  of 
factors  is  appropriate  for  providing 
guidance  in  this  area.  In  addition,  the 
Board  solicits  comment  on  the  proposed 
factors  and  on  what  additional  factors 
might  indicate  an  account  is  held  by  or 
ofTered  to  an  unincorporated  association 
of  natural  persons. 

(p)  Passbook  Savings  Accoxmt 

Comment  2(p)-l  clarifies  that 
institutions  may  consider  accounts  as 
"passbook  savings,"  even  if  direct 
deposits  such  as  social  security 
payments  are  made  to  the  account 
without  the  use  of  the  passbook.  The 
proposed  comment  is  consistent  with 
the  requirements  of  Regulation  E  (12 
CFR  205.9).  Accounts  that  permit  other 
■electronic  fund  transfers — whether  or 
not  called  "passbook" — and  thus  trigger 
Regulation  E's  requirement  to  send 
statements  at  least  quarterly  are  not 
{>assbook  savings  accounts,  and 
institutions  must  comply  with  the 
periodic  statement  disclosures  in 
§  230.6  of  this  part. 


(t)  Tiered-rate  Account 

Comment  2(t)-l  clarifies  that  time 
accounts  that  pay  different  rates  based 
solely  on  the  amount  of  the  initial 
deposit  are  not  considered  tiered-rate 
accounts.  In  this  case,  advertisements 
and  acco\int  disclosures  would  not 
reflect  tiered-rate  disclosures  for  the 
account. 

Section  230.3 — General  Disclosure 
Requirements 

(b)  General 

Comment  3(b}-l  provides  guidance 
on  the  specificity  required  for  the 
disclosures  of  the  compounding  and 
crediting  frequencies.  The  Board 
believes  slight  variations  in  cycles  are 
consistent  with  the  notion  of  "monthly" 
cycles,  which  are  often  not  based  on  an 
actual  calendar  month. 

(c)  Relation  to  Regulation  E 

Conunent  3(c)-l  provides  examples  of 
disclosures  imder  Regulation  E  that  also 
comply  with  this  regulation. 

The  comment  clarifies  that  an 
institution  may  rely  on  Regulation  E's 
disclosure  rules  regarding  fees  imposed 
at  ATMs  and  limitations  on  the 
ftequency  and  amoimt  of  electronic 
fund  transfers,  including  security- 
related  exceptions.  But  any  fees 
assessed  for— or  any  limitations  placed 
on  the  number  or  amount  of — "intra- 
instituticmaJ  transfers"  from  other 
accounts  at  the  institution  must  be 
disclosed  under  this  regulation,  even 
though  those  transactions  are  exempt 
from  Regulation  E.  (See  §  230.4(b)  of  this 
part.) 

Section  230.4 — Account  Disclosures 

(a)  Delivery  of  Account  Disclosures 

(a)(1)  Account  Openingi 

The  regulation  requires  institutions  to 
provide  account  disclosures  before  an 
account  is  opened.  Comment  4(a)(l)-l 
provides  examples  of  events  that  do  and 
do  not  trigger  the  delivery  of  new 
account  disclosures.  Comment  4(a)(l)-l 
provides  guidance  to  institutions  that 
deem  an  account  to  be  closed,  then 
receive  a  deposit  from  the  consumer. 
The  circumstances  under  which  an 
institution  may  deem  an  account  closed 
is  governed  by  state  or  other  law. 
However,  the  Board  believes  that  if  an 
institution  accepts  a  deposit  from  a 
consumer  on  an  account  the  institution 
has  deemed  to  be  "closed"  (such  as  with 
a  balance  of  $0)  opening  account 
disclosures  are  required. 

The  proposed  comment  also  provides 
that  an  accoiuit  acquired  in  a  merger  or 
acquisition  is  not  a  new  account. 
Comment  is  solicited  on  whether  the 


rules  for  acquisitions  involving  the 
Resolution  Trust  Corporation  and  the 
Federal  Deposit  Insurance  Corporation 
should  be  distinguished  from  the  rules 
for  other  acquisitions,  since  they  may 
involve  the  acquisition  of  deposits,  not 
accounts. 

(a)(2)  Requests 

Paragraph  (a)(2)(i)      * 

Comment  4(a)(2)(i)-3  clarifies  that  ten 
business  days  (a  period  consistent  with 
other  timing  rules  for  providing 
disclosure  to  consumers  that  open 
accounts  by  telephone,  for  example)  is 
^  a  reasonable  time  for  responding  to 
requests  for  disclosures. 

(b)  Content  of  Account  Disclosures 

Paragraph  (b)(1)  Rate  Information 

Paragraph  (b)(l)(i)  Annual  Percentage 
Yield  and  Interest  Rate 

Comment  4(b)(l)(i)-l  provides  that  no 
rate  or  yield  other  than  the  interest  rate 
and  annual  percentage  yield  may  be 
stated  in  account  disclosures,  with  the 
exception  of  a  periodic  rate 
corresponding  to  the  interest  rate  (since 
it  is  easily  understood  by  consumers). 

(b)(2)  Compounding  and  Crediting 

(b)(2)(i)  Frequency 

Interpretation  of  this  paragraph  is 
deferred  pending  the  Board's  final 
action  on  proposed  amendments  to 
Regulation  DD. 

(b)(2)(ii]  Effect  of  Closing  an  Account 

Proposed  comment  4(b)(2)(ii}-l 
explains  that  institutions  may  include 
in  their  contract  spedfic  consumer 
actions  that  will  be  considered  by  the 
institution  to  be  a  request  to  close  the 
account,  and  that  may  result  in  the 
nonpayment  of  accrued  but  uncredited 
interest.  (See  §  230.7(b)  of  this  part.)  The 
Board  solicits  comment  on  this 
approach. 

(b)(4)  Fees 

Comments  4(b)(4)-l  through  -3 
provide  guidance  for  disclosing  the 
amount  of  fees  that  may  be  assessed  in 
connection  with  the  account  and  the 
conditions  under  which  they  may  be 
imposed.  The  Board  believes  that 
attempting  to  list  in  the  commentary  all 
fees  imp<^ed  by  institutions  would 
produce  a  list  that  would  become  both 
lengthy  and  outdated. 

(b)(5)  Transaction  Limitations 

Comment  4(b)(5)-l  clarifies  that 
institutions  need  not  disclose  their  right 
to  require  seven-day  advance  notice  for 
withdrawals  from  an  account.  (See  12 
CFR  part  204.) 
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(b)(6)  Features  of  Time  Accounts 

(b)(6)(i)  Time  Requirements 

Comment  4(b)(6)(i}-l  provides  that 
institutions  offering  "callable"  time 
accounts  must  state  the  date  or  the 
circumstances  under  which  the  account 
may  be  redeemed,  in  addition  to  the 
maturity  date.  The  Board  believes  the 
disclosure  is  a  component  of  the 
maturity  date — informing  the  consumer 
when  the  funds  in  the  account  may 
become  available  for  reinvestment. 

(b)(6)(ii)  Early  Withdrawal  Penalties 

Comment  4(b)(6)(ii)-2  provides 
examples  of  early  withdrawal  penahius. 
and  clarifies  that  early  withdrawal 
penalties  include  bonuses  that  may  be 
reclaimed  if  funds  are  withdrawn  prior 
to  maturity. 

Conunent  4(b)(6)(ii)-3  clarifies  that 
institutions  are  not  required  to  disclose 
as  early  withdrawal  penalties  potential 
income  taxation  consequences  for 
consumers  who  withdraw  funds  held  in 
IRAs  or  similar  plans. 

Section  230S — Subsequent  Disclosures 

(a)  Change  in  Terms 

Paragraph  (a)(1)  Advance  Notice 
Required 

Comment  5(a)(l)-3  provides  guidance 
on  an  institution's  responsibilities  to 
provide  change  in  terms  notices  when 
account  disclosures  reflect  that  a  term 
may  change  upon  the  occurrence  of  an 
event,  such  as  a  fee  waiver  for 
employees  during  their  employment. 

However,  the  Board  believes  that  a 
change  in  terms  notice  does  not  extend 
to  changes  in  the  type  of  account  held. 
(See  proposed  commentary  to 
§  230.4(a)(1)  of  this  part,  which  clariries 
that  transferring  funds  held  in  an 
MMDA  to  open  a  NOW  account  must  be 
treated  as  the  opening  of  a  new 
account.) 

Paragraph  (a)(2)(ii)  Check  Printing  Fees 

The  regulation's  exception  to 
providing  a  change  in  terms  notice  for 
increases  to  check  printing  charges  is 
based  on  the  consumer's  control  over 
the  style  and  quantity  of  checks  ordered. 
The  Board  solicits  comment  on  other 
products,  if  any,  that  should  be 
similarly  treated. 

(b)  Notice  Before  Maturity  for  Time 
Accounts  Longer  Than  One  Month  That 
Renew  Automatically 

Comments  5(b)-l  through  -5  address 
questions  about  notices  that  must  be 
.sent  for  automatically  renewing  time 
accounts.  Comment  5(b}-l  provides 
t;uidance  regarding  a  time  account  that 
may,  in  fact,  have  a  term  longer  than  the 


stated  maturity  date  because  the 
maturity  date  falls  on  a  weekend  or 
holiday.  The  Board  has  received 
questions  asking  whether  this  delay  on 
a  one-year  time  deposit  would  make  the 
term  longer  than  one  year  (thus 
requiring  the  full  account  disclosures 
under  paragraph  5(b)(1)  of  this  section 
prior  to  renewal  rather  than  the 
abbreviated  disclosures  permitted  by 
paragraph  5(b)(2)).  The  same  issue  arises 
for  time  accounts  with  a  stated  term  of 
one  month  that  may  be  extended 
beyond  31  days.  The  Board  believes 
these  short  extensions  due  to  the 
maturity  date's  falling  on  a  weekend  or 
holiday  do  not  affect  the  classification 
of  the  account  for  purposes  of  the  type 
of  disclosures  institutions  are  required 
to  provide. 

Comment  5(b)-2  clarifies  that  when 
disclosing  the  date  when  the  interest 
rate  and  annual  percentage  yield  can  be* 
determined,  institutions  may  use 
general  disclosures  of  that  date  if  the 
date  is  easily  discerned. 

The  Board  has  received  many 
que.stions  about  "club  accounts." 
Comment  5(b)-4  makes  clear  tliat  club 
accounts  that  otherwise  meet  the 
definition  of  a  time  account  (§230.2(u)) 
must  follow  the  requirements  of  this 
section,  even  if  the  consumer  withdraws 
funds  at  maturity  rather  than  "rolling 
over"  tlie  principal  amount  for  another 
term.  The  proposed  comment  also 
clarifies  that  if  the  consumer  has 
previously  agreed  to  make  payments 
into  the  account  for  the  next  club  cycle 
(for  example,  by  direct  deposit  or  by 
transfers  from  another  account),  the  club 
account  should  be  treated  as  an 
automatically  renewable  time  account. 

Comment  5(b)-5  clarifies  disclosure 
requirements  for  a  changed  term  for  the 
subsequent  renewal  of  a  rollover  time 
account.  If  the  notice  required  by  this 
paragraph  has  been  provided  to  the 
consumer  about  the  renewing  time 
account,  institutions  may  provide  new 
account  disclosures  or  a  disclosure  that 
reflects  the  consumer's  request  and  the 
new  term.  The  regulation  states  that  if 
disclosures  have  previously  been  given 
and  the  terms  remain  the  same, 
institutions  need  not  provide  the 
disclosures  a  second  time.  (See 
§  230.4(a)  of  this  part.)  Since  consumers 
receive  disclosures  about  their  renewing 
time  account,  this  approach  provides 
con.sumers  with  essential  information 
and  ea.ses  compliance  for  in.stitutions. 
The  Board  requests  comment  on  this 
approach. 


Paragraph  (h)(1)  Maturities  of  Longer 
Than  One  Year 

Comment  5(b)(l)-l  clarifies  that 
institutions  need  not  highlight  the  new 
terms  reflected  in  the  disclosures. 

(c)  Notice  for  Time  Accounts  One 
Month  or  Less  That  Renew 
Automatically 

Institutions  have  limited  disclosure 
respon.sibilities  for  rollover  time 
accounts  with  maturities  of  one  month 
or  less.  If  a  term  previously  disclosed 
(other  than  the  interest  rate  and  annual 
percentage  yield)  is  changed  at  renewal, 
institutions  must  send  a  brief  notice 
describing  t\\e  change  "within  a 
reasonable  time"  after  the  renewal  of  the 
account.  Comment  5(c)-l  provides  that 
10  calendar  days  after  the  renewal  is  a 
reasonable  time  except  for  accounts 
shorter  than  10  days,  which  should 
receive  disclosures  before  any 
subsequent  renewal. 

(d)  Notice  Before  Maturity  for  Time 
Accounts  Longer  Than  One  Year  That 
Do  Not  Renew  Automatically 

Comment  5(d)-l  clarifies  that 
institutions  need  not  provide  new 
account  disclosures  when  funds  are 
subsequently  transferred  following  the 
maturity  of  a  nonrollover  time  account, 
unless  a  new  account  is  established.  The 
Board  solicits  comments  on  how 
institutions  treat  funds  held  in  a 
nonrollover  time  account  following 
maturity,  and  whether  new  account 
disclosures  are  appropriate  in  cases 
where  funds  remain  with  institutions. 
For  example,  is  a  check  sent  to  the 
consumer  automatically,  or  within  a 
certain  number  of  days  of  maturity?  Are 
funds  transferred  to  an  account,  and  if 
so,  how  long  are  the  funds  typically 
held  in  that  account? 

Section  230.6— Periodic  Statement 
Drkclosures 

(a)  General  Rule 

Comment  6(a)-2  provides  guidance  to 
institutions  when  quarterly  periodic 
statements  are  normally  sent  for  the 
account  but  a  consumer's  electronic 
fund  transfer  triggers  the  institution's 
duty  under  Regulation  E  to  send  a 
statement  that  month.  Institutions  need 
not  treat  interim  monthly  statements  as 
periodic  statements  subject  to  the 
requirements  of  this  regulation:  if  they 
choose  not  to  do  so,  they  must  provide 
the  disclosures  (such  as  the  interest 
earned  and  annual  percentage  yield 
earned)  on  subsequent  quarterly 
statements. 

Comment  6(a)-3  clarifies  that 
in.stitutions  may  include  limited 
account  information  for  one  account  (an 
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MMDA,  for  example)  on  the  periodic 
statement  of  another  account.  However, 
disclosing  interest  or  rate  information 
would  trigger  the  duty  to  state  the 
annual  p)ercentage  yield  and  other 
disclosure  requirements  on  that 
statement. 

Comment  6{a}— 4  provides  guidance 
on  additional  information  that  may 
appear  on  periodic  statements. 

Paragraph  (a)(3)  Fees  Imposed 

Comment  6(a)(3)-2  provides  examples 
of  similar  types  of  fees  that  can  be 
grouped  together  if  they  are  disclosed 
with  the  same  name  or  description.  It 
also  makes  clear  that  all  other  account 
fees,  including  those  related  to 
electronic  services  that  are  not  fund 
transfers,  must  be  disclosed  in 
accordance  with  §  230.6  of  this  part. 

Comment  6(a)(3)-4  clarifies  that 
institutions  may  comply  with  the 
requirements  of  Regulation  E  for 
disclosing  electronic  funds  transfer  fees 
on  periodic  statements. 

Paragraph  (a)(4)  Length  of  Period 

Comment  6(a)(4)-2  provides  that  if  a 
consumer  opens  or  closes  an  account 
during  a  period,  the  annual  percentage 
yield  earned  and  the  other  disclosiires 
for  the  consumer's  account  must  reflect 
only  those  days  the  account  was  open, 
such  as  when  a  consumer  changes  from 
an  interest-bearing  account  to  a 
noninterest-bearing  account  in  the 
middle  of  a  period. 

(b)  Special  Rule  for  Average  Daily 
Balance  Method 

When  an  institution  uses  the  average 
daily  balance  method  for  monthly 
periods  and  provides  a  quarterly 
statement,  the  literal  language  of  the 
regulation  suggests  that  institutions 
should  provide  three  interest  figures 
with  three  corresponding  annual 
percentage  yield  earned  figures. 
Comment  6(b)-3  would  permit 
institutions  to  show  either  separate 
figures  for  each  month  or  a  figure  for  the 
whole  quarter.  The  Board  believes 
consumers  may  receive  more  useful 
information  if  institutions  provide  one 
interest  figure  and  one  corresponding 
annual  percentage  yield  earned  figure 
for  the  period. 

Section  230.7— Payment  of  Interest 

(a)  Permissible  Methods 

Comment  7(a)-5  clarifies  that  the 
regulation  does  not  require  Institutions 
to  pay  interest  after  a  time  account 
matures  and  provides  examples  to 
illustrate  the  rule. 

Comment  7(a>-6  addresses  "dormant" 
accounts.  The  Board  solicits  comment 
on  whether  an  institution  should  or 


should  not  be  permitted  to  withhold  the 
payment  of  interest  for  dormant 
accounts.  (See  comment  7(b}-4, 
regarding  the  forfeiture  of  accrued  but 
uncredited  interest  for  dormant 
accounts.)  The  Board  also  solicits 
comment  on  whether  providing  further 
guidance  on  the  definition  of  a  dormant 
account  would  be  preferable  to  reliance 
on  state  or  other  law.  And,  if  a  uniform 
time  period  were  to  be  adopted,  what 
period  of  time  would  be  appropriate  to 
consider  an  account  dormant? 

Paragraph  (a)(2)  Determination  of 
Minimum  Balance  to  Earn  Interest 

Comment  7(a)(2)-5  clarifies  that  when 
a  consumer's  account  has  a  negative 
balance,  institutions  must  use  zero,  and 
not  a  negative  number,  to  determine  the 
balance  on  which  the  institution  pays 
interest  and  whether  any  minimum 
balance  requirement  has  been  met.  The 
Board  believes  that  the  regulation 
prohibits  institutions  fi-om  using 
negative  balance  amounts  for  these 
purposes,  regardless  of  whether  a  daily 
balance  or  an  average  daily  balance 
requirement  method  is  used.  (See 
commentary  to  Appendix  A,  Part  n, 
which  prohibits  the  use  of  negative 
balances  for  calculating  the  interest 
figure  for  the  annual  p>ercentage  yield 
earned.) 

Comment  7(a)(2)-6  clarifies  that  for 
club  accounts,  such  as  "holiday"  and 
"vacation"  clubs,  institutions  cannot 
impose  a  minimum  balance  that  could 
result  In  the  nonpayment  of  interest  for 
the  entire  club  period.  The  Board 
believes  a  minimum  balance  that 
requires  consumers  to  make  the  total 
number  of  payments  or  dollar  amounts 
required  under  the  club  plan  at  the 
maturity  of  the  account  is  tantamount  to 
the  ending  balance  method  of 
calculating  interest — a  balance 
calculation  method  not  permitted  under 
the  regulation. 

(b)  Compounding  and  Crediting  Policies 

Comment  7(b)-3  clarifies  that 
institutions  may,  by  agreement  with  the 
consumer,  specify  circumstances  in 
which  the  institution  deems  an  account 
to  be  closed  by  the  consumer.  If  an 
account  is  closed  by  the  consumer. 
Regulation  DD  does  not  require  an 
institution  to  pay  accrued  but 
uncredited  interest,  as  long  as  this  fact 
is  disclosed.  (See  §230.4(b)(2)(ii).)  For 
example,  institutions  may  provide  in  a 
checking  account  agreement  that  by 
writing  a  check  which  reduces  the 
account  balance  to  $0,  a  consumer  is 
deemed  to  have  closed  an  account,  or 
that  the  account  will  be  deemed  closed 
if  no  activity  occurs  within  60  days  of 
that  transaction.  (See  proposed 


comment  230.4(a)(l)-l,  which  requires 
institutions  to  treat  the  acceptance  of  a 
deposit  subsequently  made  by  the 
consumer  to  that  account  as  the  opening 
of  a  new  account.) 

Section  230  8 — Advertising 

(a)  Misleading  or  Inaccurate 
Advertisements 

In  response  to  concerns  expressed 
about  the  potential  for  misleading  or 
inaccurate  advertising  on  indoor  signs, 
comment  8(a)-2  provides  guidance 
regarding  time  accounts  and  tiered-rate 
accounts.  The  Board  solicits  comment 
on  the  approach  taken. 

The  regulation  prohibits  institutions 
from  using  the  terms  "free"  or  "no  cost" 
(or  terms  of  similar  meaning]  to 
advertise  accounts  or  account  services  if 
"maintenance  and  activity  fees"  can  be 
imposed.  The  Board  has  received  many 
questions  about  which  fees  trigger  the 
prohibition.  The  Board  believes  that  it  is 
not  possible  to  identify  by  name  all  fees 
that  trigger  this  limitation.  (See 
discussion  for  proposed  comment 
4(b)(4)-l.)  Instead,  comments  8(a)-3 
through  -7  provide  general  principles 
institutions  may  use,  regardless  of  what 
a  fee  may  be  named.  The  Board  solicits 
comment  on  the  proposed  approach  to 
provide  guidance  in  this  area. 

In  defining  the  scope  of  "maintenance 
and  activity"  fees,  comment  8(a)-3 
addresses  advertisements  for  "free" 
accounts  with  optional  electronic 
services  such  as  home  banking.  The 
Board  believes  many  consumers 
consider  electronic  services  such  as 
ATM  access  to  be  an  integral  part  of 
their  accounts.  Therefore,  in  its 
September  1992  rulemaking,  the  Board 
stated  that  institutions  could  not 
advertise  an  account  as  "free"  if  a  fee  is 
imp>osed  for  transactions  at  ATMs 
owned  by  the  institution.  Some 
institutions  have  questioned  this 
approach  arguing  that  ATM  access  is 
provided  only  upon  a  consumer's 
request  and  that  consumers  will  receive 
information — including  the  cost  of  ATM 
access — before  obtaining  the  service. 
The  Board  solicits  comment  on  this 
approach. 

The  Board  believes  consumers  are  not 
mislead  by  advertisements  for  "free" 
accounts,  if  certain  electronic  services, 
such  as  home  banking  services,  are 
available  for  a  fee.  The  Board  believes 
that  (unlike  ATM  access)  consumers  do 
not  have  a  reasonable  expectation  that 
services  such  as  home  banking  would  be 
included  as  part  of  an  account 
advertised  as  free.  Of  course,  if  optional 
features  that  impose  fees  are  advertised 
with  a  free  account,  the  advertisement 
must  make  clear  that  charges  are 
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assessed  for  the  optional  feature.  The 
Board  solicits  comment  on  this 
approach,  and  requests  comment  on 
whether  ATM  services  should  be 
distinguished  from  other  optional 
electronic  services,  and  whether 
consumers  would  be  mislead  by  an 
advertisement  for  an  account  that  is 
described  as  "free"  even  though  the 
institution  may  charge  for  ATM  acti;vity 
at  ATMs  owned  by  the  institution. 

Comment  8(a)-4  specifies  that  the 
term  "fees  waived"  is  similar  to  the 
terms  "free"  or  "no  cost"  for  the 
purposes  of  this  section. 

(b)  Pennissible  Rates 

The  Board  has  received  many 
questions  about  advertising  accounts  Tor 
which  institutions  offer  a  number  of 
versions  (certincates  of  deposits,  for 
example).  Comment  8(b)-3  clarifies  that 
institutions  may  state  an  annual 
percentage  yield  for  each  version  of  an 
account.  Alternatively,  the  proposed 
comment  would  permit  institutions  to 
state  a  representative  example  as  long  as 
the  advertisement  makes  clear  that,  for 
instance,  the  advertised  yield  is  for  a 
time  account  with  a  30-day  maturity 
and  does  not  apply  to  all  time  accounts. 
Similarly,  the  comment  illustrates  that 
institutions  could  advertise  selected 
versions  of  time  accounts.  The  Board 
solicits  comment  on  this  approach, 
which  the  Board  believes  would 
effectively  minimize  compliance 
burdens  for  institutions  while  stfU 
providing  meaningful  information  to 
consumers. 

(c)  When  Additional  Disclosures  are 
Required 

The  regulation  requires  institutions  to 
disclose  additional  information  when 
the  annual  percentage  yield  is 
advertised.  Comment  8(c}-l  provides 
examples  of  information  that  does  and 
does  not  trigger  the  additional 
disclosures.  In  response  to  questions 
about  the  effect  of  advertising  a  "bonus" 
rate,  the  proposed  comment  illustrates 
that  stating  "bonus  rates  are  available" 
does  not  trigger  additional  disclosures. 
However,  stating  a  "bonus  rate  of  1%" 
over  an  institution's  current  interest  rate 
for  one-year  certificates  of  deposit  is 
equivalent  to  stating  an  interest  rate. 

Paragraph  (c)(2)  Time  Annual 
Percentage  Yield  Is  Offered 

Comment  8(c)(2)-l  clarifies  the 
regulation's  disclosure  requirements  for 
advertisements  that  state  an  annual 
percentage  yield  as  of  a  specified 
"recent"  date.  The  proposed  comment 
provides  that  when  an  advertisement  is 
published,  the  specifted  "recent  date" 
must  be.TBoent  in  lelationio  the 


publication  frequency  of  the  media  used 
for  the  advertisement  (taking  into 
account  established  production 
deadlines  for  the  media  involved).  For 
example,  annual  percentage  yields  as  of 
the  printing  date  of  a  brochure  printed 
once  for  a  deposit  account  promotion 
that  will  run  for  six  months  would  be 
considered  "recent."  even  though  rates 
may  be  expected  to  change  during  the 
six-month  period.  Annual  percentage 
yields  published  in  a  daily  newspaper 
or  broadcast  on  television  must  be 
"recent"  as  of  the  daily  pubhshing  or 
broadcasting  deadline  date,  even  though 
the  advertisements  may  appear  less 
frequently  (such  as  once  a  month).  The 
BoaJxl  solicits  comment  on  this 
approach. 

Paragraph  (c)(6)  Features  of  Time 
Accounts 

Paragraph  ((;)(6)(i)  Time  Requirements 

Comment  8(c){6)(i}-l  addresses 
questions  regarding  "club"  accounts  in 
which  there  is  a  fixed  maturity  date  but 
the  term  of  the  account  may  vary, 
depending  on  when  the  account  is 
opened.  The  proposed  comment 
provides  that  institutions  adequately 
disclose  the  term  of  the  account  by 
stating  the  established  maturity  date-and 
the  fact  that  the  actual  term  may  vary. 

Appendix  A — Annual  Percentage  Yield 
Calculation 

Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

With  one  exception,  the  interpretation 
of  Appendix  A.  Part  1  is  deferred 
pending  the  Board's  final  action  on 
proposed  amendments  to  Regulation 
DD.  Proposed  comment  app.  A.I.-l 
clarifies  rounding  rules  which  may  be 
used  in  calculating  interest  and  the 
annual  percentage  yield.  The  Board 
believes  that  rounding  to  five  decimals 
results  in  a  more  precise  figure  and  is 
in  accordance  with  industry  practices. 
The  Board  requests  comment  on 
whether  further  guidance  on  rounding 
principles  would  be  appropriate. 

Part  II.  Annual  Percentage  Yield  Earned 
for  Periodic  Statements 

Comment  app.  A.II.A-1  clarifies  when 
institutions  should  or  should  not 
include  accrued  but  uncrejjited  interest 
in  the  balances  used  to  calculate  the 
annual  percentage  yield  earned.  The 
Board  believes  that  it  would  be 
misleading  to  include  accrued  interest 
in  the  balance  figure  when  statements 
are  sent  less  frequently  than  interest  is 
credited. 

When  periodic  statements  are  issued 
more  frrequently  than  interest  is 
credited,  accrued  mterest  would  be 


included  in  the  balance  figure  in 
succeeding  statements.  This  is  necessary 
so  that  the  beginning  balance  can 
properly  reflect  the  principal  on  which 
interest  will  accrue  for  the  succeeding 
statement  period.  The  Board  solicits 
comment  on  these  calculation 
principles. 

Comment  app.  AJI.A.-2  clarifies 
rounding  rules  for  calculating  interest 
earned  and  the  annual  percentage  yield 
earned.  The  Board  believes  flexibility  in 
rounding  is  appropriate  when 
statements  are«ent  more  frequently  than 
interest  is  compounded  and  credited, 
since  the  interest  earned  figure  does  not 
reflect  the  amount  whioh  will  actually 
be  paid  by  an  institution. 

B.  Special  Formula  for  Use  Where 
Periodic  Statements  Are  Sent  More 
Often  Than  the  Period  for  Which 
Interest  Is  Compounded 

Comment  app.  A.II.B.-l  provides 
guidance  to  institutions  that  issue 
quarterly  periodic  statements  but  are 
required  by  Regulation  E  to  send  a 
monthly  statement  during  the  quarter. 
(See  proposed  comment  230.6(a)-2. 
which  discusses  an  institution's  option 
to  comply  with  the  disclosure 
requirements  for  such  monthly 
statements.)  The  comment  clarifies  that 
institutions  complying  with  §  230.6  for 
monthly  statements  triggered  by 
Regulation  E  must  use  the  special 
formula  in  part  II. B.  of  this  appendix. 
Institutions  could  use  this  formula  fore 
quarterly  statement  whether  or  not  a 
monthly  statement  is  triggered  by 
Regulations  during  the  quarter.  The 
Board  believes  such  a  rule  would 
significantly  reduce  compliance 
burdens  for  institutions.  However,  in 
some  cases,  the  use  of  the  s{>ecial 
formula  may  result  in  an  under5ttated 
annual  percentage  yield  earned.  The 
Board  solicits  comment  on  whether  the 
purposes  of  the  act  are  best  ser\'ed  by 
this  approach. 

Comment  app.  A. 11.6.-2  clarifies  that 
the  special  formula  requires  institutioas 
to  use  the  actual  number  of  days  in  the 
compounding  period  in  calculating  the 
annual  percentage  yield  earned.  In  the 
supplementary-  material  that 
accompanied  the  March  19,  1993 
amendments  to  the  regulation  (58  FR 
15077).  the  calculation  used  average 
numbers  of  days  in  the  compounding 
period  to  calculate  the  annual 
percentage  yield  earned  for  a  statement 
period.  The  Board  believes  that  using 
actual  days  in  a  compounding  period  is 
more  appropriate  and  corresponds  to 
the  annual  percentage  yield  earned  for 
a  specific  consumer's  account.  The 
Board  solicits  comment  on  the  proposed 
comment. 
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(3)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0824.  and,  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  into  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Comments  may 
also  be  submitted  on  3»/2  inch  or  5V* 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-based  format,  if 
accompanied  by  an  original  document 
in  paper  form. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks.  Banking, 
Consimier  protection.  Deposit  accounts. 
Interest.  Interest  rates.  Truth  in  savings. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  230  as  follows: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DD) 

1.  The  authority  citation  for  p>art  230 
would  continue  to  read  as  follow^ 

Authority:  12  U.S.C  4301  ef  seq. 

2.  Part  230  would  be  amended  by 
adding  a  new  Supplement  I  at  the  end 
of  the  appendixes  to  the  Part  to  read  as 
follows: 

Supplement  I  to  Part  230— Official  Sta£r 
Interpretations 

INTRODlXmON 

1.  Official  status.  This  commentary  is  the 
vehicle  by  which  the  staff  of  the  Division  of 
Consumer  and  Community  Affairs  of  the 
Federal  Reserve  Board  issues  official  staff 
interpretations  of  Regulation  DD.  Good  faith 
compliance  with  this  commentary  affords 
protection  from  liability  under  section  271(f) 
of  the  Truth  in  Savings  Act. 

Section  230.1 — Authority.  PurpoM, 
Coverage,  and  Efifect  on  Stale  Laws 

(c)  Coverage 

1.  Foreign  applicability  Regulation  DD 
applies  to  all  depository  institutions,  except 
credit  unions,  that  offer  deposit  accounts  to 
residents  (including  resident  aliens)  of  any 
state  as  deflned  in  §  230.2(r). 

2.  Persons  who  advertise  accounts.  Persons 
who  advertise  accounts  are  subject  to  the 
advertising  rules.  For  example,  if  a  deposit 
broker  places  an  advertisement  that  oners 
consumers  an  Interest  in  an  account  at  a 
depository  institution,  the  advertising  rules 
apply  to  the  advertisement,  whether  the 
account  is  held  by  the  broker  or  directly  by 
the  consumer. 

Section  230.2 — Definitions 

(a)  Account 

1.  Covered  accounts.  Examples  of  accounts 
subject  to  the  regulation  are: 

•  Interest-bearing  and  nonlnterest-bearing 
accounts 


•  Accounts  opened  as  a  condition  of 
obtaining  a  credit  card 

Examples  of  accounts  not  subject  to  the 
regulation  are: 

•  Mortgage  escrow  accounts  for  collecting 
taxes  and  property  insurance  premiums 

•  Accounts  established  to  make  periodic 
disbursements  on  construction  loans 

•  Trust  accounts  other  than  individual 
retirement  accounts  (IRAs)  and  simplified 
employee  pension  (SEP)  accounts 

•  Accounts  opened  by  an  executor  in  the 
name  df  a  decedent's  estate 

•  Accounts  of  individuals  op>erating 
businesses  as  sole  proprietors 

2.  Other  investments.  The  term  "account" 
does  not  apply  to  all  products  of  a  depository 
institution.  Examples  of  products  not  covered 
are: 

•  Government  securities 

•  Mutual  funds 

•  Annuities 

•  Secxirities  or  obligations  of  a  depository 
institution 

•  Contract\ial  arrangements  such  as 
repurchase  agreements.  Interest  rate  sw8p>s, 
and  bankers  acceptances 

(b)  Advertisement 

1.  Coverage.  Advertisements  include 
commercial  messages  in  visual,  oral,  or  print 
media  that  Invite,  offer,  or  otherwise 
announce  generally  to  prospective  customers 
the  availability  of  consumer  accounts  such 
as: 

•  Telephone  solicitations 

•  Messages  on  automated  teller  machine 
(ATM)  screens 

•  Messages  on  a  computer  screen  in  an 
institution's  lobby  (including  any  printout) 

•  Messages  in  a  newspaper,  magazine,  or 
promotional  flyer  or  on  radio 

•  Messages  promoting  an  account  that  are 
provided  along  with  information  about  the 
consumer's  existing  account  at  an  institution 

Examples  of  messages  that  are  not 
advertisements  are: 

•  Rate  sheets  published  in  newspapers, 
periodicals,  or  trade  journals  provided  the 
depository  institution  (or  deposit  broker  that 
offers  accounts  at  the  institution)  does  not 
pay  a  fee  to  have  the  information  included 

•  An  in-person  discussion  with  a 
consumer  about  the  terms  for  a  specific 
account 

•  Information  provided  to  consumers 
about  their  existing  accounts,  such  as  on  IRA 
disbursements  or  notices  for  automatically 
renewable  time  accounts  sent  before  renewal 

(f)  Bonus 

1.  Examples.  Bonuses  include  items  of 
value,  other  than  interest,  offered  as 
incentives  to  consumers,  such  as  an  offer  to 
pay  the  flnal  installment  deposit  for  a 
holiday  club  account. 

The  following  is  an  example  of  an  item  that 
is  not  a  bonus: 

•  Discount  coupons  distributed  by 
institutions  for  use  at  restaurants  or  stores 

2.  De  minimis  rule.  Items  with  a  de 
minimis  value  of  S10  or  less  are  not  bonuses. 
Institutions  may  rely  on  the  valuation 
standard  used  by  the  Internal  Revenue 
Service  (IRS)  to  determine  if  the  value  of  the 
Item  is  de  minimus.  (See  26  CFR  §  1.6049- 


5(a)(2),  which  discusses  the  fair  market  value 
of  property  received.)  Items  required  to  be 
reported  by  the  institution  under  IRS  rules 
are  bonuses  under  this  regulation.  Examples 
of  items  that  are  not  bonuses  are: 

•  Disability  insurance  premiums  paid  by 
the  institution  in  an  amount  less  than  SIO  per 
year 

•  Coffee  mugs.  T-shirts  or  other 
merchandise  with  a  market  value  of  less  than 
SIO  per  year 

Institutions  must  aggregate  per  account  per 
calendar  year  any  items  given  to  a  consumer 
that  are  individually  valued  at  less  than  $10 
and  must  consider  them  to  be  a  bonus  if  their 
aggregate  value  exceeds  SIO. 

3.  Waiver  or  reduction  of  a  fee  or 
absorption  of  expenses.  Bonuses  do  not 
include  value  received  by  consumers  through 
the  waiver  or  reduction  of  fees  for  banking- 
related  services  (even  if  the  fees  waived 
exceed  $10),  such  as  the  following: 

•  Waiving  a  safe  deposit  box  rental  fee  for 
one  year  for  consumers  who  open  a  new 
account 

•  Waiving  fees  for  travelers  checks  for   • 
account  holders 

•  Discounts  on  interest  rates  charged  for 
loans  at  the  institution 

(h)  Consumer 

1.  Professional  capacity.  Examples  of 
accounts  held  by  a  natural  person  in  a 
professional  capacity  for  another  are: 

•  Attomey<lient  trust  accounts 

•  Landlorti-tenant  security  accounts 

2.  Nonprofessional  capacity.  Examples  of 
accounts  not  held  in  a  professional  capacity 
are: 

•  Accounts  held  by  parents  for  a  child 
under  the  Uniform  Gifts  to  Minors  Act 

•  Accounts  established  by  a  tenant  for 
apartment  lease  payments  pending  resolution 
of  a  landlord-tenant  dispute 

3.  Retirement  plans.  Individual  retirement 
accounts  (IRAs)  and  simplified  employee 
pension  (SEP)  accounts  are  consumer 
accounts  to  the  extent  that  funds  are  Invested 
in  accounts  subject  to  the  regulation.  Keogh 
accounts,  like  sole  proprietor  accounts,  are 
not  subject  to  the  regulation. 

4.  Unincorporated  associations.  An 
account  held  by  or  offered  to  an 
unincorporated  association  of  natural 
persons  is  a  consumer  account  if  the  account 
is  primarily  for  a  nonbusiness  purpose. 

The  following  factors  may  be  considered: 

•  The  institution  may  rely  on  the 
declaration  of  the  person  representing  the 
association  as  to  whether  the  account  is  held 
for  a  business  or  nonbusiness  purpose. 

•  Whether  the  association  has  paid 
employees,  which  wouid  indicate  a  business 
purpose  for  the  account.  For  example,  an 
account  held  by  a  religious  organization  that 
has  payroll  obligations  is  not  covered  by  the 
regulation. 

(j)  Depository  Institution  and  Institution 

1.  Foreign  institutions.  Branches  of  foreign 
institutions  located  in  the  United  States  are 
subject  to  the  regulation  if  they  offer 
consumer  accounts.  Edge  Act  and  Agreement 
corporations,  and  agencies  of  foreign 
institutions,  are  not  depository  institutions. 
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(k)  Deposit  Broker 

1.  General.  A  deposit  broker  is  any  person 
in  the  business  of  placing  or  facilitating  the 
placement  of  deposits  in  an  institution,  as 
defined  by  the  Federal  Deposit  Insurance  Act 
(12  use.  29(g)). 

(n)  Interest 

1.  Felation  to  Regulation  Q.  While  bonuses 
are  not  interest  for  purposes  of  this 
regulation,  other  regulations  may  require  that 
bonuses  be  treated  as  the  equivalent  of 
interest.  For  example.  Regulation  Q  identifies 
payments  of  cash  or  merchandise  that  violate 
the  prohibition  against  paying  interest  on 
demand  accounts.  (See  12  CFR  §  217.2(d).) 

(pi  Passbook  Savings  Account 

1.  Relation  to  Regulation  E.  Passbook 
savings  accounts  include  accounts  accessed 
by  preauthorized  electronic  fund  transfers  to 
the  account  (as  defined  in  12  CFR  205.2(j)), 
such  as  an  account  credited  by  direct  deposit 
of  social  security  payments.  Accounts  that 
permit  access  by  other  electronic  means  are 
not  "passbook  saving  accounts,"  and  any 
statements  that  are  sent  four  or  more  times 
a  year  must  comply  with  the  requirements  of 
§  230.6. 

Iq)  Periodic  Statement 

1.  Examples.  Periodic  statements  do  not 
include: 

•  Additional  statements  provided  solely 
upon  request 

•  Information  provided  by  computer 
through  home  banking  services 

•  General  service  information  such  as  a 
quarterly  newsletter  or  other  correspondence 
that  describes  available  services  and  products 

(r)  State 

1.  General.  Territories  and  )x>ssessions 
include  Guam,  the  Mariana  Islands,  and  the 
Marshall  Islands. 

(tl  Tiered-rate  Account 

1.  Time  accounts.  Time  accounts  that  pay 
different  rates  based  solely  on  the  amount  of 
the  initial  deposit  are  not  tiered-rate 
accounts. 

(u)  Time  Account 

1.  Relation  to  Regulation  D.  Regulation  D 
permits  in  limited  circumstances  the 
withdrawal  of  funds  without  penalty  during 
the  first  six  days  after  a  "time  deposit"  is 
opened.  (See  12  CFR  §  204.2(c)(l)(i).) 
Withdrawals  without  penalty  from  a  time 
account  made  in  accordance  with  Regulation 
D  do  not  disqualify  the  account  from  being 
a  time  account  for  purposes  of  this 
regulation. 

(v)  Variable-rate  Account 

1.  General.  A  certificate  of  deposit  that 
permits  one  or  more  rate  adjustments  prior  to 
maturity  at  the  consumer's  option  is  a 
variable-rate  account. 

Section  230.3 — General  Disclosure 
Requirements 

(a)  Form 

1.  Design  requirements.  Disclosures  must 
be  presented  in  a  format  that  allows 
consumers  to  readily  understand  the  terms  of 
their  account.  Disclosures  may  be  made: 


•  In  any  order 

•  In  combination  with  other  disclosures  or 
account  terms 

•  On  more  than  one  page  and  on  the  front 
and  reverse  fides 

•  By  using  inserts  to  a  document  or  filling 
in  blanks 

•  On  more  than  one  document,  as  long  as 
the  documents  are  provided  at  the  same  time 

2.  Multiple  account  disclosures. 
Institutions  may  prepare  combined 
disclosures  for  all  accounts  offered,  or 
prepare  different  documents  for  different 
types  of  accounts.  If  an  institution  provides 
one  document  for  several  types  of  accounts, 
consumers  must  be  able  to  understand 
clearly  which  disclosures  apply  to  their 
account. 

3.  Consistent  terminology.  An  institution 
must  use  the  same  terminology  to  describe 
terms  or  features  that  are  required  to  be 
disclosed.  For  example,  if  an  institution 
describes  a  monthly  fee  (regardless  of 
account  activity)  as  a  "monthly  service  fee" 
in  account-opening  disclosures,  the  same 
terminology  must  be  used  in  its  periodic 
statements  and  change-in-term  notices. 

(b)  General 

1.  Specificity  of  legal  obligation.  An 
institution  may  use  the  term  "monthly"  to 
describe  its  compounding  or  crediting  policy 
when  interest  is  compounded  or  paid  at  the 
end  of  each  calendar  month  or  for  twelve 
periods  during  the  year  even  if  the  actual 
days  in  each  period  vary  between  28  and  33 
days. 

(c)  Relation  to  Regulation  E 

1.  General  rule.  Compliance  with 
Regulation  E  (12  CFR  part  205)  is  deemed  to 
satisfy  the  disclosure  requirements  of  this 
regulation,  such  as  when: 

•  An  institution  changes  a  term  that 
triggers  a  notice  under  Regulation  E,  and  the 
timing  and  disclosure  rules  of  Regulation  E 
are  used  for  sending  change-in-term  notices. 

•  A  consumer  adds  an  ATM  access  feature 
to  an  account,  and  the  institution  provides 
disclosures  pursuant  to  Regulation  E, 
including  disclosure  of  fees  before  the 
consumer  receives  ATM  access.  (See  12  CFR 
§  205.7.)  If  the  institution  complies  with  the 
timing  rules  of  Regulation  E,  fees  related  to 
electronic  services  (such  as  balance  inquiry 
fees  imposed  if  the  inquiry  is  made  at  an 
ATM)  that  are  required  to  be  disclosed  by 
this  regulation  but  not  by  Regulation  E  may 
also  be  provided  at  that  time. 

•  An  institution  relies  on  Regulation  E's 
disclosure  rules  regarding  limitations  on  the 
frequency  and  amount  of  electronic  fund 
transfers,  including  security-related 
exceptions.  But  any  limitation  on  the  number 
of  "intra-institutional  transfers"  itom  other 
accounts  at  the  institution  during  a  given 
time  period  must  be  disclosed,  even  though 
those  transfers  are  exempt  from  Regulation  E. 

le)  Oral  Response  to  Inquiries 

1.  Application  of  rule.  Institutions  need  not 
provide  rate  information  orally. 

2.  Relation  to  advertising.  An  oral  response 
to  a  question  about  rates  is  not  covered  by 
the  advertising  rules. 


(f)  Rounding  and  Accuracy  Rules  for  Rates 
and  Yields  (fl(2)  Accuracy 

1.  Annual  percentage  yield  and  annual 
percentage  yield  eiirned.  The  tolerance  for 
annual  percentage  yield  and  annual 
percentage  yield  earned  calculations  is 
designed  to  accommodate  inadvertent  errors. 
Institutions  may  not  purposely  incorporate 
the  tolerance  into  their  calculation  of  yields. 

2.  Interest  rate.  There  is  no  tolerance  for  an 
inaccuracy  in  the  interest  rate. 

Section  230.4 — Account  Disclosures 

(aj  Delivery  of  Account  Disclosures 
(a)(1)  Account  Opening 

1.  New  accounts.  New  account  disclosures 
must  be  provided  when: 

•  A  time  account  that  does  not 
automatically  rollover  is  renewed  by  a 
consumer 

•  A  consumer  changes  the  term  for  a 
renewable  time  account  [bom  a  one-year 
time  account  to  a  six-month  time  account,  for 
instance) 

•  Funds  in  an  MMDA  account  are 
transferred  by  an  institution  to  open  a  new 
account  for  the  consumer,  such  as  a  NOW 
account,  because  the  consumer  exceeded 
transaction  limitations  on  the  MMDA 
account 

•  An  institution  accepts  a  dep>osit  from  a 
consumer  to  an  account  the  institution 
previously  deemed  to  be  "closed"  by  the 
consumer 

New  account  disclosures  are  not  required 
when  an  institution  acquires  an  account 
through  an  acquisition  of  or  merger  with 
another  institution  (but  see  §  230.5(a) 
regarding  advance  notice  requirements  if 
terms  are  changed). 

(a)(2)  Requests 

(a)(2)(i)  l 

1.  Inquiries  versus  requests.  A  response  to 
an  oral  inquiry  (by  telephone  or  in  person) 
about  rates  and  yields  or  fees  does  not  trigger 
the  duty  to  provide  account  disclosures. 
However,  when  a  consumer  asks  for  written 
information  about  an  account  (whether  by 
telephone,  in  person,  or  by  other  means),  the 
institution  must  provide  disclosures. 

2.  General  requests.  When  a  consumer 
generally  asks  for  information  about  a  ty{>e  of 
account  (a  NOW  account,  for  example),  an 
institution  that  offers  several  variations  may 
provide  disclosures  for  any  one  of  them. 

3.  Timing  for  response  Ten  business  days 
is  a  reasonable  time  for  responding  to  a 
request  for  account  information  that  a 
consumer  does  not  make  in  person. 

(a)(2)(ii)(B) 

1.  Term.  Describing  the  maturity  of  a  time 
account  as  "1  year"  or  "6  months,"  for 
example,  illustrates  a  response  stating  the 
maturity  of  a  time  account  as  a  term  rather 
than  a  date  ("January  10,  1995"). 

(b)  Content  of  Account  Disclosures 

(b)(J)  Rate  information 

(b)(l)(i)  Annual  Percentage  Yield  and  Interest 
Rate 

1.  Rate  disclosures.  In  addition  to  the 
interest  rate  and  annual  percentage  yield,  a 
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periodic  rate  corresponding  to  the  interest 
rate  may  be  disclosed.  No  other  rate  or  yield 
(such  as  "fax  effective  yield")  is  permitted, 
if  the  anmjal  percentage  yield  is  the  same  as 
the  interest  rate,  institutions  may  disclose  a 
single  figure  but  must  use  both  terms. 

2.  Fixed-rate  accounts.  To  disclose  the 
period  of  time  the  interest  rate  vvil!  be  in 
effect,  institutions  may  state  the  maturity 
date  for  fixed-rate  time  accounts  that  pay  the 
opening  rate  until  maturity.  (See  Appendix 
B,  B-7 — Sample  Form.)  For  other  fixed-rate 
accounts,  institutions  may  disclose  a  date 
(such  as  This  rate  will  be  in  effect  through 
June  30, 1994")  or  a  period  (such  as  "This 
rate  will  be  in  effect  for  at  least  30  days"). 

3.  Tiered-rate  accounts.  Each  interest  rate, 
along  with  the  corresponding  annual 
percentage  yield  for  each  specified  balance 
level  (or  range  of  annual  percentage  yields, 
if  appropriate),  must  be  disclosed  for  tiered- 
rate  accounts.  (See  Appendix  A.  Part  I, 
Paragraph  D.) 

4.  Stepped-rate  accounts.  A  single  annual 
percentage  yield  must  be  disclosed  for 
stepped-rate  accounts.  (See  Appendix  A,  Part 
I.  Paragraph  B.)  However,  the  interest  rates 
and  the  period  of  time  each  will  be  in  effect 
also  must  be  provided.  When  the  initial  rate 
offered  on  a  variable-rate  account  is  higher  or 
lower  than  the  rate  that  would  otherwise  be 
paid  on  the  account,  the  calculation  of  the 
annual  percentage  yield  must  be  made  as  if 
for  a  stepped-rate  account.  (See  Appendix  A, 
Part  I,  Paragraph  C.) 

IbHinn)  Variable  Bates 

(bUimUB) 

1.  Determinuig  interest  rates.  To  disclose 
how  the  interest  rate  is  detenxuned, 
institutions  must: 

•  Identify  the  index  and  specific  margin,  if 
the  interest  rate  is  tied  to  an  index 

•  State  that  rate  changes  are  solely  within 
the  institution's  discretion,  if  the  institution 
does  not  tie  changies  to  an  index 

MWiHCJ 

1.  Frequency  of  rate  changes.  Institutions 
that  reserve  the  right  to  change  rates  at  any 
time  must  state  that  £act 

(bKlffUMD) 

1.  Limitations.  A  floor  or  ceiling  on  rates 
or  on  the  amount  the  rate  may  decrease  or 
increase  during  any  time  period  must  be 
disclosed.  Institutions  need  not  disclose  the 
absence  of  limitations  on  rate  changes. 

(b)(2)  Compounding  <md  Crediting 
t 

(b)(2)(ii)  Effect  of  Closing  an  Account 

1.  Deeming  an  account  closed.  Institutions 
may  provide  in  tbeir  depo«it  contract  the 
actions  by  constuners  that  the  institution  will 
treat  as  closing  the  account  and  that  will 
result  in  the  forfeiture  of  accrued  but 
uncredited  interest,  such  as  when  a 
consumer  withdraws  all  binds  from  the 
account  prior  to  the  date  interest  is  credited. 

(b)(3)  Balance  Information 

(b)(3)(ii)  Balance  Computation  Method 

1 .  Methods  and  periods.  Institutions  may 
use  different  metboda  ot  periods  to  calculate 
minimum  balances  for  purposes  of  imptosing 


a  fee  (daily  balance  for  a  calendar  month,  for 
example)  and  accruing  interest  (average  daily 
balance  for  a  statement  period,  for  example]. 
Each  method  and  period  must  be  disclosed. 

(b)(3)(iii)  When  Interest  Begins  to  Accrue 

1.  Additional  information.  Institutions  may 
disclose  additional  information  such  as  the 
time  of  day  after  which  deposits  are  treated 
as  having  been  received  the  following 
business  day.  and  may  use  additional 
descriptive  terms  such  as  "ledger"  or 
"collected"  balances  to  disclose  when 
interest  begins  to  accrue. 

(b)(-l)  Fees 

1.  Types  of  fees.  The  following  are  types  of 
fees  that  must  be  disclosed  in  connection 
with  an  account: 

•  Maintenance  fees,  such  as  monthly 
service  fees 

•  Fees  related  to  deposits  or  withdrawals, 
such  as  fees  for  use  of  the  institution's  ATMs 

•  Fees  for  special  services,  such  as  stop 
payment  fees,  fees  for  balance  inquiries  or 
verification  of  deposits,  and  fees  associated 
with  checks  returned  unpaid 

•  Fees  to  open  or  to  close  accounts 
Institutions  need  not  disclose  fees  such  as  the 
following: 

•  Fees  assessed  for  services  offered  to 
account  and  nonaccounf  holders  alike,  such 
as  fees  for  travelers  checks  and  wire  transfers 
(even  if  different  for  nonaccount  holders) 

•  Incidental  fees,  such  as  fees  associated 
with  state  escheat  laws,  garnishment  or 
attorneys  fees,  and  fees  for  photocopying 
forms 

2.  Amount  of  fees.  Institutions  must  state 
the  amount  and  conditions  under  which  a  fee 
may  be  imposed.  Naming  and  describing  the 
fee  typically  satisfies  this  requirement.  Some 
examples  are: 

•  "$4.00  monthly  service  fee" 

•  "S7.00  and  up"  or  "fee  depend  on  style 
of  checks  ordered"  for  check  printing  fees 

3.  Tied-occounts.  Institutions  must  state  if 
fees  that  may  be  assessed  against  an  account 
are  tied  to  other  accounts  at  the  institution. 
For  example,  if  an  institution  ties  the  fees 
payable  on  a  NOW  account  to  balances  held 
io  the  NOW  account  and  in  a  savings 
account,  the  NOW  account  disclosures  must 
state  that  fact  and  explain  how  the  fee  is 
determined. 

(b)(5)  Transaction  Limitations 

1.  Cenerat  rule.  Examples  of  limitations  on 
the  number  or  dollar  amount  of  deposits  or 
withdrawals  that  institutions  must  disclose 
are: 

•  Limits  on  the  number  of  checks  that  may 
be  written  on  an  account  for  a  given  time 
period 

•  Limits  on  withdrawals  or  deposits 
during  the  term  of  a  time  account 

•  Limitations  required  by  Regulation  D, 
such  as  the  number  of  withdrawals  permitted 
from  money  market  deposit  accounts  by 
check  to  third  parties  each  month  (but  they 
need  not  disclose  tliat  the  institution  reserves 
the  right  to  require  a  sevea-day  notice  for  a 
withdrawal  from  an  account). 


[b)(6)  Features  of  Time  Accounts 
(b)(6)(i)  Time  Hequirements 

1.  "Callable"  time  accounts.  In  addition  to 
the  maturity  date,  institutions  must  state  the 
date  or  the  circumstances  under  which  the 
institution  may  redeem  a  time  account  at  the 
institution's  option  (a  "callable"  time 
account). 

(b)(6)(ii)  Early  Withdrawal  Penalties 

1.  General.  The  term  "penalty"  need  not  be 
used  to  describe  the  loss  that  may  be 
incurred  by  consumers  for  early  withdrawal 
of  funds  from  time  accounts. 

2.  Examples.  Examples  of  early  withdrawal 
penalties  are: 

•  Monetary  penalties,  such  as  "SIO.OO  '  or 
"seven  days'  interest  plus  accrued  but 
uncredited  interest" 

•  Adverse  changes  to  terms  such  as  the 
interest  rate,  annual  percentage  yield,  or 
compounding  frequency  for  funds  remaining 
on  deposit 

•  Reclamation  of  bonuses 

3.  Belation  to  rules  for  IRAs  or  similar 
plans.  Penalties  imposed  by  the  Internal 
Revenue  Code  for  certain  withdrawals  from 
IRAs  or  similar  pension  or  savings  plans  are 
not  early  withdrawal  penalties. 

(b)(6)(iv)  Renewal  Policies 

1.  Rollover  time  accounts.  Institutions 
offering  a  grace  period  on  rollover  time 
accounts  that  automatically  renew  need  not 
state  whether  interest  will  be  paid  if  the 
funds  are  withdrawn  during  the  grace  period. 

2.  Nonrollover  time  accounts.  Institutions 
that  pay  interest  on  fur»ds  following  the 
maturity  of  time  accounts  that  do  not  renew 
automatically  ne^  not  state  the  rate  (or 
annual  percentage  yield]  that  may  be  paid. 

Section  230.5— Subsequent  Disclosures 

(a)  Change  in  Terms 

(a)(1)  AdvarKe  Notice  Required 

1 .  Form  of  notice.  Institutions  may  provide 
a  change-in-term  notice  on  or  with  a  regular 
periodic  statement  or  in  another  mailing.  If 
an  institution  provides  notice  through 
revised  account  discfosures,  the  changed 
term  must  be  highlighted  in  some  maimer. 
For  example,  institutions  may  state  that  a 
particular  fee  has  been  changed  (also 
sp>ecifying  the  new  amount)  or  use  an 
accompanying  letter  that  refers  to  the 
changed  term. 

2.  Effective  dote.  An  example  of  a 
disclosure  that  complies  is: 

•  "AsofMay  11,1994  " 

3.  Terms  that  change  upon  the  occurrence 
of  an  event.  Institutions  that  offer  terms  such 
as  a  fee  waiver  for  employee  account  holders 
during  their  employment  or  for  students 
enrolled  at  a  local  university  need  not  send 
advance  notice  of  a  change  resulting  from 
termination  of  employment  or  enrollment  if: 

•  The  account-opening  disclosures  given 
(to  the  employee,  for  example]  describe  the 
term  and  the  event  that  would  cause  the  term 
to  change  (such  as  the  consumer's  leaving  the 
institution's  employment),  and 

•  Notices  are  sent  when  the  term  is 
changed  for  other  account  holders,  even 
though  the  term  remains  unchanged  for  the 
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consumer  while  employment  or  enrollment 
continues. 

(a)(2)  No  Notice  Required 

(a)(2)(ii)  Check  Printing  Fees 

1.  Increase  in  fees.  A  notice  is  not  required 
even  if  an  increase  in  check  printing  fees 
includes  an  amount  added  by  the  institution 
to  the  price  charged  by  a  vendor. 

(b)  Notice  Before  Maturity  for  Time  Accounts 
Longer  Than  One  Month  That  Renew 
Automatically 

1 .  Maturity  dates  on  nonbusiness  days.  For 
determining  the  term,  institutions  may  ignore 
the  fact  that  the  disclosed  maturity  falls  on 

a  nonbusiness  day  and  the  term  is  extended 
beyond  the  disclosed  number  of  days.  For 
example,  a  holiday  or  weekend  may  cause  a 
"one-year"  time  account  to  extend  beyond 
365  days  (or  366,  in  a  leap  year),  or  a  "one- 
month"  time  account  to  extend  beyond  31 
days. 

2.  Disclosing  when  rates  will  be 
determined.  Disclosures  that  illustrate  when 
the  annual  percentage  yield  will  be  available 
include: 

•  A  specific  date,  such  as  "October  28" 

•  A  date  that  is  easily  discernable,  such  as 
"the  Tuesday  prior  to  the  maturity  date 
stated  on  the  notice"  or  "as  of  the  maturity 
date  stated  on  this  notice" 

Institutions  must  indicate  when  the  rate 
will  be  available  if  the  date  falls  on  a 
nonbusiness  day. 

3.  Alternative  timing  rule.  To  illustrate  the 
alternative  timing  rule:  An  institution  that 
offers  a  10-day  grace  period  must  provide  the 
disclosures  at  least  10  days  prior  to  the 
scheduled  maturity  date. 

4.  Club  accounts.  Club  accounts  that  are 
time  accounts  are  covered  by  this  paragraph, 
even  though  funds  may  be  withdrawn  at  the 
end  of  the  current  club  period.  For  example, 
if  the  consumer  has  agreed  to  the  transfer  of 
payments  from  another  account  to  the  time 
account  for  the  next  club  period,  the 
institution  must  comply  with  the 
requirements  for  automatically  renewable 
time  accounts.  • 

5.  Renewal  of  a  time  account.  The 
following  applies  to  a  change  in  a  term  that 
becomes  effective  if  a  rollover  time  account 
is  subsequently  renewed: 

•  If  the  change  is  initiated  by  the 
institution,  the  disclosure  requirements  of 
this  paragraph.  (Paragraph  5(a)  applies  if  the 
change  becomes  effective  prior  to  the 
maturity  of  the  existing  time  account.) 

•  If  initiated  by  the  consumer,  the  account- 
opening  disclosure  requirements  of 

§  230.4(b).  (If  the  notice  requirpd  by  this 
paragraph  has  been  provided,  institutions 
may  give  new  account  disclosures  or 
disclosures  that  reflect  the  new  term.) 

For  example,  if  a  consumer  who  receives 
a  prematurity  notice  on  a  one-year  time 
account  requests  a  rollover  to  a  six-month 
account,  the  institution  must  provide  either 
account-opening  disclosures  that  reflect  the 
new  maturity  date  or,  if  all  other  terms 
previously  disclosed  in  the  prematurity 
notice  remain  the  same,  only  the  new 
maturity  date. 


(b)(1)  Maturities  of  Longer  Than  One  Year 

1.  Highlighting  changed  terms.  Institutions 
need  not  highlight  terms  that  have  changed 
since  the  last  account  disclosures  were 
provided. 

(c)  Notice  for  Time  Accounts  One  Month  or 
Less  That  Renew  Automatically 

1.  Providing  disclosures  within  a 
reasonable  time.  Generally,  10  calendar  days 
after  an  account  renews  is  a  reasonable  time 
for  providing  disclosures.  For  time  accounts 
shorter  than  10  days,  disclosures  should  be 
given  prior  to  the  next-scheduled  renewal 
date. 

(d)  Notice  Before  Maturity  for  Time 
Accounts  Longer  Than  One  Year  That 
Do  Not  Renew  Automatically 

1.  Subsequent  account.  When  funds  are 
transferred  following  maturity  of  a 
nonroUover  time  account,  institutions  need 
not  provide  account  disclosures  unless  a  new 
account  is  established. 

Section  230.6 — Periodic  Statement 
Disclosures 

(a)  General  Rule 

1.  General.  Institutions  are  not  required  to 
provide  periodic  statements.  If  they  provide 
periodic  statements,  disclosures  need  only  be 
furnished  to  the  extent  applicable.  For 
example,  if  no  interest  is  earned  for  a 
statement  period,  institutions  need  not 
disclose  "SO"  interest  earned  and  "0%" 
annual  percentage  yield  earned. 

2.  Regulation  E  interim  statements.  When 
an  institution  provides  regular  quarterly 
statements,  and  in  addition  provides  a 
monthly  interim  statement  to  comply  with 
Regulation  E,  the  interim  statement  need  not 
comply  with  this  section  unless  it  states 
interest  or  rate  information.  (See  12  CFR 
205.9.) 

3.  Combined  statements.  Institutions  may 
provide  certain  information  about  an  account 
(such  as  an  MMDA)  on  the  periodic 
statement  for  another  account  (such  as  a 
NOW  account)  without  triggering  the 
disclosures  required  by  this  section,  as  long 
as: 

•  The  information  is  limited  to  the  account 
number,  the  type  of  account,  or  balance 
information,  and 

•  The  institution  also  provides  consumers 
a  periodic  statement  that  complies  with  this 
section  for  the  account  (the  MMDA,  in  the 
example). 

4.  Other  information.  Institutions  may 
include  additional  information  on  or  with  a 
periodic  statement,  such  as: 

•  Interest  rates  and  periodic  rates 
corresponding  to  the  interest  rate  applied  to 
balances  during  the  statement  period 

•  The  dollar  amount  of  interest  earned 
year-to-date 

•  Bonuses  paid  (or  any  de  minimis 
consideration  of  SIO  or  less) 

•  Fees  for  other  products,  such  as  safe 
deposit  boxes 

(a)(1)  Annual  Percentage  Yield  Earned 

1.  Ledger  and  collected  balances. 
Institutions  that  accrue  interest  using  the 
collected  balance  method  may  use  either  the 


ledger  or  the  collected  balance  in 
determining  the  annual  percentage  yield 
earned. 

(a)t2)  Amount  of  Interest 

1 .  Accrued  interest.  Institutions  must  state 
the  amount  of  interest  that  accrued  during 
the  statement  period,  even  if  it  was  not 
credited.  For  interest  not  credited, 
institutions  may  disclose  when  funds  will 
become  available  for  the  consumer's  use. 

2.  Terminology.  In  disclosing  interest 
earned  for  the  f>eriod,  institutions  must  use 
the  term  "interest"  or  terminology  such  as: 

•  "Interest  paid,"  to  describe  interest  that 
has  been  credited 

•  "Interest  accrued"  or  "interest  earned," 
to  indicate  that  interest  is  not  yet  credited 

3.  Closed  accounts.  If  a  consumer  closes  an 
account  between  crediting  periods  and 
forfeits  accrued  interest,  the  institution  may 
not  show  any  figures  for  "interest  earned"  or 
annual  percentage  yield  earned  for  the 
period. 

(a)(3)  Fees  Imposed 

1.  General.  Periodic  statements  must  state 
fees  debited  to  the  account  during  the 
statement  period  even  if  assessed  for  an 
earlier  period. 

2.  Itemizing  fees  by  type.  In  itemizing  fees 
by  type,  institutions  may  group  together  fees 
of  the  same  type  that  are  imposed  more  than 
once  in  the  period.  If  fees  are  grouped,  the 
description  must  make  clear  that  the  dollar 
figure  represents  more  than  a  single  fee.  for 
example,  "total  fees  for  checks  written  this 
period."  Examples  of  fees  that  may  not  be 
grouped  together  are: 

•  Monthly  maintenance  and  excess 
activity  fees 

•  "Transfer"  fees,  if  different  dollar 
amounts  are  imposed — such  as  $.50  for 
deposits  and  Si. 00  for  withdrawals 

•  Fees  for  electronic  fund  transfers  and 
fees  for  other  sorvices,  such  as  balance 
inquiry  or  maintenance  fees 

3.  Identifying  fees.  Statement  details  must 
enable  the  consumer  to  identify  the  specific 
fee.  For  example: 

•  Institutions  may  use  a  code  to  identify  a 
particular  fee  if  the  code  is  explained  on  the 
periodic  statement  or  in  documents 
accompanying  the  statement. 

•  Institutions  using  debit  slips  may 
disclose  the  date  the  fee  was  debited  on  the 
periodic  statement  and  show  the  amount  ai 
type  of  fee  on  the  dated  debit  slip. 

4.  Rt^ltition  to  Regulation  E.  Compliance 
with  Regulation  E  complies  with  this  section 
for  the  disclosure  of  fees  related  to  electoonic 
fund  transfers  on  periodic  statements  i^r 
example,  totaling  all  electronic  funds  transfer 
fees  in  a  single  figure). 

(a)(4)  Length  of  Period 

1.  General.  Institutions  t!  it  provide  the 
beginning  and  ending  dates  of  the  period 
must  make  clear  whether  both  dates  are 
included  in  the  [jeriod. 

2.  Opening  or  closing  an  account  mid- 
cycle.  If  an  account  is  opened  or  closed 
during  the  period  for  which  a  statement  is 
sent,  institutions  must  calculate  the  annual 
percentage  yield  earned  based  on  account 
balances  forcsach  day  the  account  was  of>en. 
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(b)  Special  RuJeJbr  Average  Daiiy  Balance 
Method 

1.  General.  To  illustrate,  this  rule  applies 
when  an  institution  calculates  interest  on  a 
quarterly  average  daily  balance  and  sends 
monthly  statements.  The  first  two  monthly 
statements  may  not  state  annual  percentage 
yield  earned  and  interest  earned  figures:  the 
third  "monthly"  statement  will  reflect  the 
Interest  earned  and  the  annual  percentage 
yield  earned  for  the  entire  quarter. 

2.  Length  of  the  period.  Institutions  must 
disclose  the  length  of  both  the  interest 
calculation  period  and  the  statement  period. 
For  example,  a  statement  could  disclose  a 
statement  fjeriod  of  April  16  through  May  15 
and  further  state  that  "the  interest  earned  and 
the  annual  percentage  yield  earned  are  based 
on  your  average  daily  balance  for  the  period 
April  1  through  April  30." 

3.  Quarterly  statements  and  monthly 
compounding.  Institutions  that  use  the 
average  daily  balance  method  to  calculate 
interest  on  a  monthly  basis,  but  send 
statements  on  a  quarterly  basis,  may  disclose 
a  single  interest  (and  annual  percentage  yield 
earned]  figure.  Alternatively,  an  institution 
may  disclose  three  interest  earned  and  three 
annual  percentage  earned  figures,  one  for 
each  month  in  the  quarter,  as  long  as  the 
institution  states  the  number  of  cbys  (or 
beginning  and  ending  date)  in  the  interest 
period  if  it  is  difi'erent  from  the  statement 
period. 

ScctioB  230.7 — Payment  of  Interest 

(a)  Permissible  Methods 

1.  Prohibited  calculation  methods. 
Calculation  methods  that  do  not  comply  with 
the  requirement  to  pay  interest  oa  the  full 
amount  of  princi(>al  in  the  account  each  day 
include: 

•  The  "ending  balance"  method,  where 
institutions  pay  interest  on  the  balance  in  the 
account  at  the  end  of  the  period 

•  The  "investable  balance"  method,  where 
institutions  pay  interest  on  a  percentage  of 
the  faelaiu:e,  excluding  an  amount 
institutions  set  aside  for  reserve  requirements 

2.  Use  of  365-day  basis.  Institutions  may 
apply  a  daily  periodic  rate  that  is  greater  than 
Vj«»  of  the  interest  rate — such  as  '/ibo  of  the 
interest  rate — as  long  as  it  is  applied  365  days 
a  year. 

3.  Periodic  interest  payments.  An 
institution  can  pay  interest  each  day  on  the 
account  and  still  make  uniform  interest 
payments.  For  example,  for  a  one- year 
certificate  of  deposit  an  institution  could 
make  monthly  interest  payments  that  are 
equal  to  V12  of  the  amount  of  interest  that 
will  be  earned  for  a  365-day  period,  or  11 
uniform  moirthly  payments  and  a  final 
payment  that  accounts  for  the  total  interest 
earned  for  the  period. 

4.  Leap  year.  Institutions  may  apply  a  daily 
rate  of  ^/m^  or  '/i«s  of  the  interest  rate  for  366 
days  in  a  leap  year,  if  the  account  will  earn 
interest  for  February  29. 

5.  Maturity  of  time  accounts.  Institutions 
are  not  required  to  pay  interest  after  time 
accounts  mature,  such  as: 

•  IXiring  any  grace  period  offered  by  an 
institution  for  an  automatically  renewable 
time  account,  if  the  consumer  decides  during 
that  period  not  to  renew  the  account 


•  Following  the  maturity  of  nonrollover 
time  accounts 

•  When  the  maturity  date  falls  on  a 
holiday,  and  the  consumer  must  wait  until 
the  next  business  day  to  obtain  the  funds 
(See  12  CFR  part  217,  the  Board's  Regulation 
Q.  for  limitations  on  duration  of  interest 
payments.) 

6.  Dormant  accounts.  Institutions  may 
contract  with  a  consumer  not  to  pay  interest 
if  the  account  becomes  "dormant,"  as 
defined  by  applicable  state  or  other  law. 

(a)(2)  Determination  of  Minimum  Balance  To 
Earn  Interest 

1.  Daily  balance  accounts.  Institutions  that 
use  the  daily  balance  method  to  calculate 
interest  and  require  a  minimum  balance  to 
earn  interest  may  choose  not  to  pay  interest 
for  days  when  the  balance  drops  below  the 
required  daily  minimum  balance. 

2.  Average  daily  balance  accounts. 
Institutions  that  use  the  average  daily  balance 
method  to  calculate  interest  and  require  a 
minimum  balance  to  earn  interest  may 
choose  not  to  pay  interest  for  the  period  in 
which  the  average  daily  balance  does  not 
meet  the  required  minimum. 

3.  Beneficial  method.  Institutions  may  not 
require  consumers  to  maintain  both  a 
minimum  daily  balance  and  a  minimum 
average  daily  balance  to  earn  interest,  such 
as  by  requiring  the  consumer  to  maintain  a 
S500  daily  balance  and  an  average  daily 
balance  that  is  higher  or  lower.  But  an 
institution  could  determine  the  minimum 
balance  to  earn  interest  by  using  a  method 
that  is  "unequivocally  beneficial"  to  the 
consumer  such  as  the  following:  An 
institution  using  the  daily  balance  method  to 
calculate  interest  and  requiring  a  S500 
minimum  daily  ba>ance  could  choose  to  pay 
interest  on  the  account  (for  those  days  the 
minimum  balance  is  not  met)  as  long  as  the 
consumer  maintained  an  average  daily 
balance  throughout  the  month  of  S400. 

4.  Paying  on  full  balorKe.  Institutions  must 
pay  interest  on  the  full  balance  in  the 
account  once  a  consumer  has  met  the 
required  minimum  t>alaiKe.  For  example,  if 
an  institution  sets  $300  as  its  minimum  daily 
balance  requirement  to  earn  interest,  and  a 
consumer  deposits  S500,  the  institution  must 
pay  the  stated  interest  rate  on  the  full  S500 
and  not  iust  on  S200. 

5.  Negative  balances  prohibited. 
Institutions  must  treat  a  negative  account 
balance  as  zero  to  determine: 

•  The  daily  or  average  daily  balance  on 
which  interest  will  be  paid 

•  Whether  any  minimum  balance  to  earn 
interest  is  met  {See  commentary  to  Appendix 
A,  Part  II,  which  prohibits  institutions  from 
using  negative  balances  in  calculating  the 
interest  figure  for  the  annual  percentage  yield 
earned.) 

6.  Qub  accounts.  Institutions  offering  club 
accounts  (such  as  a  "holiday"  or  "vacation" 
club)  cannot  impose  a  minimum  balance  that 
is  based  on  the  total  number  or  dollar  amount 
of  payments  requited  under  the  club  plan. 
For  example,  if  a  plan  calls  for  SID  weekly 
payments  for  50  weeks,  the  institution  cannot 
set  a  $500  minimum  balance  and  then  pay 
only  if  the  consumer  makes  all  50  p8>'ments. 

7.  Minimum  balances  not  affecting  interest 
InstittUions  may  use  the  daily  balance. 


average  daily  balance,  or  other  computation 
method  to  calculate  minimum  balance 
requirements  not  involving  the  payment  of 
interest — such  as  to  compute  minimum 
balances  for  assessing  fees. 

lb)  Compounding  and  Crediting  Policies 

1.  General.  Institutions  that  choose  to 
compound  interest  may  compound  or  credit 
interest  annually,  semi-annually,  quarterly, 
monthly,  daily,  continuously,  or  on  any  other 
basis. 

2.  Withdrawals  prior  to  crediting  date.  If 
consumers  withdriaw  funds,  without  closing 
the  account,  prior  to  a  scheduled  crediting 
date,  institutions  may  delay  paying  the 
accrued  interest  on  the  withdrawn  amount 
until  the  scheduled  crediting  date,  but  may 
not  avoid  paying  interest. 

3.  Closed  accounts.  If  consumers  close 
accounts  prior  to  the  date  accrued  interest  is 
credited,  institutions  may  choose  not  to  pay 
accrued  interest  as  long  as  they  have 
disclosed  that  fact  to  the  consumer.  Whether 
(and  the  conditions  under  which)  institutions 
are  permitted  to  deem  an  account  closed  by 

a  consumer  is  determined  by  state  or  other 
law,  if  any. 

4.  Dormant  accounts.  Subject  to  state  or 
other  law  defining  when  an  account  becomes 
dormant,  an  institution  may  contract  with  a 
consumer  not  to  pay  accrued  but  uncredited 
interest  if  the  account  becomes  dormant  prior 
to  the  regular  interest  crediting  date. 

(c)  Date  Interest  Begins  To  Accrue 

1.  Relation  to  Regulation  CC.  Institutions 
may  rely  on  the  Expedited  Funds  Availability 
Act  (EFAA)  and  Regulation  CC  (12  CFR  part 
229)  to  determine,  for  example,  when  a 
deposit  is  considered  made  for  purposes  of 
interest  accrual,  or  when  interest  need  not  be 
paid  on  funds  because  a  deposited  check  is 
later  returned  unpaid. 

2.  Ledger  and  collected  balances. 
Institutions  may  calculate  interest  by  using  a 
"ledger"  balance  or  "collected"  balance 
method,  as  long  as  the  crediting  requirements 
of  the  EFAA  are  met. 

3.  Withdrawal  of  principal.  Institutions 
must  accrue  interest  on  funds  until  the  funds 
are  withdwwn  from  the  account.  For 
example,  if  a  check  Is  debited  to  an  account 
on  a  Tuesday,  the  institution  must  accrue 
interest  on  those  funds  through  Monday. 

Section  230.&— Advertising 

la)  Misleading  or  Inaccurate  Advertisements 

1.  General.  All  advertisements  must 
comply  with  the  rule  against  misleading  or 
inaccurate  advertisements,  even  though  the 
disclosures  applicable  to  various  media 
differ. 

2.  Indoor  signs.  An  indoor  sign  advertising 
an  annual  percentage  yield  is  not  misleading 
or  inaccurate  if: 

•  For  a  liered-rate  account,  it  also  provides 
the  upper  and  lower  dollar  amounts  of  the 
advertised  tier  corTesf)onding  to  the  annual 
percentage  yield 

•  For  a  time  account,  it  also  provides  the 
term  required  to  obtain  the  advertised  yield 

3.  "Free"  or  "no  cost '  accounts.  For 
purposes  of  determining  whether  an  account 
can  be  advertised  as  "free"  or  "no  cost," 
maintenance  and  activity  fees  include: 
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•  Any  fee  inif>osed  if  a  minimum  balance 
requirement  is  not  met,  or  if  the  consumer 
exceeds  a  specified  number  of  transactions 

•  Transaction  and  service  fees  that 
consumers  reasonably  expect  to  be  regularly 
imposed  on  an  account 

Examples  of  maintenance  and  activity  fees 
include: 

•  A  flat  fee,  such  as  a  monthly  service  fee 

•  Tet^s  imposed  to  deposit,  withdraw  or 
transfer  funds,  including  jjer-check  or  per- 
transaction  charges  (for  example,  $.25  for 
each  withdrawal,  whether  by  check,  in 
person  or  at  an  ATM  owned  by  the 
institution) 

Examples  of  fees  that  are  not  maintenance 
or  activity  fees  include: 

•  Fees  that  are  not  required  to  be  disclosed 
under  §  230.4(b)(4) 

•  Check  printing  fees  of  any  tyjje 

•  Fees  for  obtaining  copies  of  checks, 
whether  the  original  checks  have  been 
truncated  or  returned  to  the  consumer 
periodically 

•  Balance  inquiry  fees 

•  Fees  assessed  against  a  dormant  account 

•  Fees  for  using  an  ATM  not  owned  by  the 
account-issuing  institution 

•  Fees  for  electronic  transfer  services  that 
are  not  required  to  obtain  an  account,  such 
as  preauthorized  transfers  or  home  banking 
services 

4.  Similar  terms.  An  advertisement  may 
not  use  a  term  such  as  "fees  waived"  if  a 
maintenance  or  activity  fee  may  be  imposed 
because  it  is  similar  to  the  terms  "free"  or 
"no  cost." 

5.  Specific  account  services.  Institutions 
may  advertise  a  specific  account  service  or 
feature  as  free  as  long  as  no  fee  is  imposed 
for  that  service  or  feature.  For  example, 
institutions  that  provide  free  access  to  their 
ATMs  could  advertise  that  fact. 

6.  Free  for  limited  time.  If  an  account  or  a 
sjjecific  account  service  is  free  only  for  a 
limited  period  of  time — for  example,  for  one 
year  following  the  account  opening — the 
account  or  service  may  be  advertised  as  free 
as  long  as  the  time  period  is  stated. 

7.  Conditions  not  related  to  deposit 
accounts.  Institutions  may  advertise  accounts 
as  "free"  for  consumers  that  meet  conditions 
not  related  to  deposit  accounts  such  as  age. 
For  example,  institutions  may  advertise  a 
NOW  account  as  "free  for  persons  over  65 
years  old,"  even  though  a  maintenance  or 
activity  fee  may  be  assessed  on  accounts  held 
by  consumers  that  are  65  or  younger. 

(b)  Permissible  Rates 

1.  Tiered-rate  accounts.  An  advertisement 
for  a  tiered-rate  account  that  states  an  annual 
percentage  yield  must  also  state  the  annual 
percentage  yield  for  each  tier,  along  with 
corresponding  minimum  balance 
requirements.  Any  interest  rates  stated  must 
appear  in  conjunction  with  the  annual 
percentage  yields  for  the  applicable  tier. 

2.  Stepped-rate  accounts.  An 
advertisement  that  states  an  interest  rate  for 
a  stepped-rate  account  must  state  each 
interest  rate  and  the  time  period  each  rate  is 
ineffisct 

3.  Representative  examples.  An 
advertisement  that  states  an  annual 
percentage  yield  for  a  type  of  account  (such 


as  a  time  account)  need  not  state  the  annual 
percentage  yield  applicable  to  every  variation 
offered  by  the  institution.  For  example,  if 
rates  vary  defiending  on  the  amount  of  the 
initial  deposit  and  term  of  a  time  account, 
institutions  need  not  list  each  balance  level 
and  term  offered.  Instead,  the  advertisement 
may: 

•  Provide  a  representative  example  of  the 
annual  percentage  yields  offered,  clearly 
described  as  such.  For  example,  if  an 
institution  offers  a  S25  bonus  on  all  time 
accounts  and  the  annual  p>ercentage  yield 
will  vary  deftending  on  the  term  selected,  the 
institution  may  provide  a  disclosure  of  the 
annual  percentage  yield  as  follows:  "For 
example,  our  6-month  certificate  of  dejxjsit 
currently  pays  a  3.15%  annual  percentage 
yield." 

•  Indicate  that  various  rates  are  available, 
such  as  by  stating  short-term  and  longer-term 
maturities  along  with  the  applicable  annual 
percentage  yields:  "We  offer  certificates  of 
deposit  with  annual  percentage  yields  that 
depend  on  the  maturity  you  choose.  For 
example,  our  one-month  CD  earns  a  2.75% 
APY.  Or,  earn  a  5.25%  APY  for  a  three-year 
CD." 

(d  When  Additional  Disclosures  Are 
Required 

1.  Trigger  terms.  Disclosures  are  triggered 
by  statements  such  as  "We  will  pay  a  bonus 
of  1  %  over  our  current  rate  for  one-year 
certificates  of  dejwsit  opened  before  April  15, 
1995."  The  following  are  examples  of 
information  stated  in  advertisements  that  are 
not  "trigger"  terms: 

•  "One,  three,  and  five  year  CDs  available" 

•  "Bonus  rates  available" 

(c)(2)  Time  Annual  Percentage-Yield  Is 
Offered 

1.  Specified  recent  date.  If  an 
advertisement  discloses  an  annual  percentage 
yield  as  of  a  specified  date,  that  date  must 
be  recent  in  relation  to  the  publication  or 
broadcast  frequency  of  the  media  used.  For 
example,  the  printing  date  of  a  brochure 
printed  once  for  a  deposit  account  promotion 
that  will  be  in  effect  for  six  months  would 
be  considered  "recent,"  even  though  rates 
change  during  the  six-month  period.  Rates 
published  in  a  daily  newspaper  or  on 
television  must  be  a  rate  offered  shortly 
before  (or  on)  the  date  the  rates  are  published 
or  broadcast. 

(c)(5l  Effect  of  Fees 

1.  Scope.  This  requirement  applies  only  to 
maintenance  or  activity  fees  as  described  in 
paragraph  8(a). 

(c)(6l  Features  of  Time  Accounts 

(cl(6)(i)  Time  Requirements 

1.  Club  accounts.  If  the  maturity  date  of  a 
club  account  is  set  but  the  term  may  vary 
depending  on  when  the  account  is  op>ened. 
institutions  may  use  a  phrase  such  as:  "The 
term  of  the  account  varies  depending  on 
when  the  account  is  opened.  However,  the 
maturity  date  is  November  15." 

(cl(6)(iil  Early  Withdrawal  Penalties 

1.  Discretionary  penalties.  Institutions  that 
impose  early  withdrawal  penalties  on  a  case- 


by-case  basis  may  disclose  that  they  "may" 
(rather  than  "will")  impose  a  penalty  if  that 
accurately  describes  the  account  terms. 

(d)  Bonuses 

1.  General  reference  to  "bonus. "General 
statements  such  as  "bonus  checking"  or  "get 
a  bonus  when  you  of>en  a  checking  account" 
do  not  trigger  the  bonus  disclosures. 

(ej  Exemption  for  Certain  Adwrtisements 

(e)(1)  Certain  Media  ^ 

(e)(l)(iii) 

1.  Tiered-rate  accounts.  Solicitations  for 
tiered-rate  accounts  made  through  telephone 
response  machines  must  provide  all  annual 
percentage  yields  and  the  balance 
requirements  applicable  to  each  tier. 

(e)(2)  Indoor  Signs 

(e)(2)(i) 

1.  General.  Indoor  signs  include 
advertisements  displayed  on  computer 
screens,  banners,  preprinted  posters,  and 
chalk  or  peg  boards.  Any  advertisement 
inside  the  premises  that  can  be  retained  by 

a  consumer  (such  as  a  brochure  or  a  printout 
from  a  computer)  is  not  an  indoor  sign. 

2.  Consumers  outside  the  premises. 
Advertisements  may  be  "indoor  signs"  even 
though  they  may  be  viewed  by  consumers 
from  outside.  An  example  is  a  banner  in  an 
institution's  glass-enclosed  branch  office, 
that  is  located  behind  a  teller  facing 
customers  but  afso  may  be  seen  by  passersby. 

Section  230.9 — Enforcement  and  Record 
Retention 

(c)  Record  Retention 

1.  Evidence  of  required  actions.  Institutions 
comply  with  the  regulation  by  demonstrating 
they  have  done  the  following: 

•  Established  and  maintained  procedures 
for  paying  interest  and  providing  timely 
disclosures  as  required  by  the  regulation,  and 

•  Retained  sample  disclosures  for  each 
type  account  offered  to  consumers,  such  as 
account-opening  disclosures,  copies  of 
advertisements,  and  change-in-term  notices; 
and  information  regarding  the  interest  rates 
and  annual  percentage  yields  offered. 

2.  Methods  of  retaining  evidence 
Institutions  must  retain  information  needed 
to  reconstruct  the  required  disclosures  or 
other  actions.  They  need  not  keep  disclosures 
or  other  business  records  in. hard  copy. 
Records  evidencing  compliance  may  be 
retained  on  microfilm,  microfiche,  or  by 
other  methods  that  reproduce  records 
accurately  (including  computer  files). 

3.  Payment  of  interest.  Sufficient  rate  and 
balance  information  must  be  retained  to 
permit  the  verification  of  interest  paid  on  an 
account,  including  the  payment  of  interest  on 
the  full  principal  balance. 

Appendix  A  to  Part  230 — Annual  Percentage 
Yield  Calculation 

Part  I.  Annual  Percentage  Yield  for  Account 
Disclosures  and  Advertising  Purposes 

1.  Rounding  for  calculations.  The 
following  are  examples  of  permissible 
rounding  rules  for  calculating  interest  and 
the  annual  percentage  yield: 
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•  The  dait]*  rate  applied  to  3  balancs 
rounded  to  five  or  more  decimals 

•  The  daily  interest  earned  rounded  to  five 
or  more  decimals 

Part  n.  Annual  Percentage  Yield  Earned 
for  Periodic  Statements 

1 .  Balance  method.  The  interest  Ggure  used 
in  the  calculation  of  the  annual  percentage 
yield  earned  may  be  derived  from  the  dally 
balance  method  or  the  average  daily  balance 
method.  The  balance  used  in  the  annual 
percentage  yield  earned  formula  is  the  sum 
of  the  balaoces  for  each  day  in  the  period 
divided  by  the  number  of  days  in  the  period. 

2.  Negative  balances  prohibited. 
Institutions  must  treat  a  negative  account 
balance  as  zero  to  determine  the  balance  on 
which  the  annual  percentage  yield  earned  is 
calculated.  (See  commentary  to  5  230.7(a)(2).) 

A.  General  Formula 

1.  Accrued  but  unaudited  interest  To 
calculate  the  annual  percentage  yield  earned, 
accrued  but  uncredited  interest: 

•  Shall  not  be  included  in  the  balance  for 
statements  that  are  issued  at  the  same  time 
or  less  frequentiy  than  the  account's 
compounding  and  crediting  frequency.  For 
example,  if  monthly  statements  are  sent  for 
an  account  that  compounds  interest  daily 
and  credits  interest  monthly,  the  balance  may 
not  be  increased  each  day  to  reflect  the  effect 
of  daily  compounding. 

•  Shall  be  included  in  the  balance  for 
succeeding  statements  if  a  statement  is  issued 
more  frequently  than  compounded  interest  is 
credited  on  an  account.  For  example,  if 
monthly  statements  are  sent  for  an  account 
that  compounds  interest  daily  and  credits 
interest  quarterly,  the  balance  for  the  second 
monthly  statement  would  include  interest 
that  had  accrued  for  the  prior  month. 

2.  Rounding.  The  interest  earned  figure 
used  tO'Calculate  the  annual  percentage  yield 
earned  must  be  rounded  to  two  tW'mal^  to 
reflect  the  amount  actually  paid.  For 
example,  if  the  interest  earned  for  a  statement 
period  is  S2a074  and  the  institution  pays  the 
consumer  S2O.07.  the  institution  must  use 
S20.07  (not  S2O.074)  to  cakiilate  the  annual 
percentage  yield  earned.  For  accounts  that 
pay  interest  based  on  the  daily  balance 
method,  compound  and  credit  interest 
quarterly,  and  send  monthly  statements,  the 
institution  may,  but  need  not,  round  accrued 
interest  to  two  decimals  for  calculating  the 
annual  percentage  yield  earned  on  the  first 
two  monthly  statements  issued  during  the 
quarter.  However,  on  the  quarterly  statement 
the  interest  earned  figure  must  reflect  the 
amount  actually  paid. 

B.  Special  Formula  for  Use  Where  Periodic 
Statement  Is  Sent  More  Often  Than  the 
Period  for  Which  Interest  Is  Compounded 

1.  Statements  triggered  by  Regulation  E. 
Institutions  may.  but  need  not.  use  this 
formula  to  calculate  the  annual  percentage 
yield  earned  for  accounts  that  receive 
quarterly  statements  and  that  are  subject  to 
Regulation  E's  rule  calling  for  monthly 
statements  when  an  electronic  fund  transfer 
has  occurred.  They  may  do  so  even  though 
no  monthly  statement  was  issued  during  a 
specific  quarter.  This  formula  must  be  used 


for  accounts  that  compound  and  credit 
Interest  quarterly  and  that  receive  monthly 
statements,  triggered  by  Regulation  E,  which 
comply  with  the  provisions  of  §  230.6. 

2.  [krys  in  compounding  period. 
Institutions  using  the  special  annual 
percentage  yield  earned  formula  must  use  the 
actual  number  of  days  in  the  compounding 
period. 

Appendix  B  to  Part  230— Model  CUuses  and 
Saaiple  Fsmu 

1.  Modifications,  ftistitutions  that  modify 
the  model  clauses  will  be  deemed  in 
compliance  as  long  as  they  do  not  delete 
information  required  by  the  act  or  regulation 
or  rearrange  the  format  so  as  to  affect  the 
substance  or  clarity  of  the  disclosures. 

2.  Format.  Institutions  may  use  inserts  to 
a  document  (see  Sample  Form  B-4)  or  fill-in 
blanks  (see  Sample  Forms  B-5,  B-6  and  B- 
7,  which  use  double  underlining  to  indicate 
terms  that  have  been  filled  in)  to  show 
current  rates,  fees  or  other  terms. 

3.  Disclosures  for  opening  accounts.  The 
sample  forms  illustrate  the  information  that 
must  be  provided  to  a  consumer  when  an 
account  is  opened,  as  required  by 

§  230.4(aMll.  (See  §  230.4(aH2).  which  states 
the  requirements  for  disclosing  the  annual 
percentage  yield,  the  interest  rate,  and  the 
maturity  of  a  time  account  in  responding  to 
a  consumer's  request.) 

4.  Compliance  with  Regulation  E. 
InstitutioTM  may  satisfy  certain  requirements 
under  Regulation  DD  with  disclosures  that 
meet  the  requirements  of  Regulation  E.  (See 
§  230.3(c).)  The  model  clauses  and  sample 
forms  do  not  give  examples  of  disclosures 
that  would  be  covered  by  both  this  regulation 
and  Regulation  E  (such  as  disclosing  the 
amount  of  a  fee  for  ATM  usage).  Institutions 
should  consult  appendix  A  to  Regulation  E 
for  appropriate  model  clauses. 

5.  Duplicate  disclosures.  If  a  requirement 
such  as  a  minimum  balance  apples  to  more 
than  one  account  term  (to  obtain  a  bonus  and 
determine  the  annual  percentage  yield,  for 
example),  institutions  need  not  rep>eat  the 
requirement  for  each  term,  as  long  as  it  is 
clear  which  terms  the  requirement  applies  to. 

6.  Guide  to  model  clauses.  In  the  model 
clauses,  italicized  words  indicate  the  type  of 
disclosure  an  institution  should  insert  in  the 
space  provided  (for  example,  an  institution 
might  insert  "March  25, 1993"  in  the  blank 
for  "(date)"  disclosure).  Brackets  and 
diagonals  ("/")  indicate  an  institution  must 
choose  the  alternative  that  describes  its 
practice  (for  example,  (daily  balance/average 
daify  balance)). 

7.  Sample  forms.  The  sample  forms  (B-^ 
through  B-8)  serve  a  purpose  different  from 
the  model  clauses.  They  illustrate  various 
ways  of  adapting  the  model  clauses  to 
specific  accounts.  The  clauses  shown  relate 
only  to  the  specific  transactions  described. 

B-t  Model  Clauses  for  Account  Disclosures 

B-l(h)  Disclosures  Relating  to  Time  Accounts 

1.  Maturity.  The  disclosure  in  Clause  (h)(i) 
stating  a  specific  date  may  be  used  in  all 
cases.  The  statement  describing  a  time  period 
is  appropriate  only  when  providing 
disclosures  in  response  to  a  consumer's 
request. 


B-2  Model  Clauses  for  Change  in  Terms 

1.  General.  The  second  clause,  describing 
a  future  decrease  in  the  interest  rate  and 
annual  percentage  yield,  applies  to  fixed-rate 
accounts  only. 

B-4  Sample  Form  (Multiple  Accounts) 

1.  Format  The  sample  fonn  has  been 
marked  with  an  "X"  to  indicate  it  is  for  a 
NOW  account  and  provides  for  both  a  fee 
schedule  insert  and  a  rate  sheet  insert. 

2.  Rate  sheet  insert.  In  the  rate  sheet  insert, 
the  calculations  of  the  annual  percentage 
yield  for  the  three-month  and  six-month 
certificates  are  based  on  92  days  and  181 
days  respectively. 

B-€  Sample  Form  (Tiered-Rate  Money  Market 
Account) 

1.  General.  Sample  Form  B-6  uses  Tiering 
Method  A  (discussed  in  Apptendix  A  and 
Clause  (aKiv)l  to  calculate  interest.  It  gives  a 
narrative  description  of  a  tiered-rate  account; 
institutions  may  use  a  different  format  (for 
example,  a  ch«t  similar  to  the  one  in  Sample 
Form  B-4),  as  long  as  all  required 
information  for  each  tier  is  clearly  presented. 
The  form  does  not  contain  a  se{}arate 
disclosure  of  the  minimum  balance  required 
to  obtain  the  annual  percentage  yield;  the 
tiered-rate  disclosure  provides  that 
information. 

B-9  Sample  Form  [Money  Maiicet  Account 
Advertisement) 

1.  General.  The  advertisement  is  for  a 
tiered-rate  money  market  account  that  uses 
Tiering  Method  A. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  28, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
fFR  Doc.  94-2505  Filed  2-4-94;  8:45  ami 
BU.UNO  COM  taio-tt-p 


12  CFR  Part  261a 
pocket  No.  R-0826I 

Rufes  Regarding  Access  to  Personal 
Information  Under  the  Privacy  Act 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  As  part  of  its  regulatory 
review  and  improvement  process,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  is  proposing  to 
revise  and  update  its  Rules  Regarding 
Access  to  Personal  Information  Under 
the  Privacy  Act  (Access  Rules). 
DATES:  Comments  should  be  received  by 
March  9.  1994. 

AOORESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0826,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  may  also  be 
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delivered  to  the  guard  station  in  the 
Eccles  Building  courtyard  entrance  on 
20th  Street.  NW.  (between  Constitution 
Avenue  and  C  Street.  NVV.)  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Except  as  provided  in  the  Board's  Rules 
Regarding  Availability  of  Information 
(12  CFR  261.8),  comments  received  at 
the  above  address  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  public  in  the  Freedom  of 
Information  Office.  Room  MP-5C0, 
between  9  a.m.  and  5  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT^ 
Elaine  M.  Boutilier,  Senior  Attorney 
(202/452-2418),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N\V..  Washington. 
DC  20551. 

SUPPkEMEhfTARY  INFORMATION:  The 
Board's  Access  Rules  implement  the 
Privacy  Ad  of  1974  (5  U.S.C  552a). 
This  profMwed  revision  of  the  Board's 
Access  Rules  is  a  part  of  the  Board's 
ongoing  program  to  review  and  update 
its  existing  regulations.  There  have  been 
no  substantive  changes  to  the  Privacy 
Act  recently,  accordingly,  there  is  no 
need  for  substantive  changes  to  the 
Board's  Privacy  Act  Rules.  The  most 
significant  change  propxjsed  to  the 
Board's  Privacy  Act  Rules  is  the 
establishment  of  special  procedures  for 
requesting  access  or  amendment  to 
records  maintained  by  the  Board's 
Office  of  the  Inspector  General,  which 
was  established  in  1989. 

Most  other  proposed  changes  are 
procedural  or  administrative  in  nature. 
The  proposed  regulation  clarifies  that 
the  Secretary  of  the  Board  is  the  ofTiclal 
custodian  of  records  with  the  delegated 
authority  to  respond  to  requests  for 
access  or  amendment,  except  for 
requests  for  records  maintained  by  the 
Office  of  the  Inspector  General.  The 
duplication  fees  to  be  charged  for 
documents  produced  in  response  to  a 
request  for  access  under  the  Privacy  Act 
are  proposed  to  be  the  same  as  those 
charged  for  docimients  produced  in 
response  to  a  request  under  the  Freedom 
of  hifbrmation  Act  (FOLA).  because 
requests  under  the  Privacy  Act  are  likely 
to  be  processed  also  under  FOIA.  (No 
fees  for  search  or  review  are  proposed, 
because  such  fees  are  not  authorized 
under  the  Privacy  Act.) 

The  Board  proposes  to  change  the 
special  procedures  for  release  of 
medical  records  to  clarify  that  release  of 
medical  records  through  a  licensed 
physician  does  not  permit  the  licensed 


physician  to  withhold  the  medical 
records  from  the  requester.  Rather,  the 
licensed  physician  is  expected  to 
provide  access  to  the  medical  records 
while  explaining  sensitive  or  complex 
information  contained  in  the  medical 
records. 

Finally,  the  proposed  rule  specifically 
lists  the  Board's  systems  of  records  that 
are  exempt  from  certain  provisions  of 
the  Privacy  Act  to  the  extent  they 
contain  either  law  enforcement 
information  or  reference  information 
provided  in  confidence.  Following 
adoption  of  this  proposed  rule  in  final 
(after  receipt  and  review  of  comments), 
the  Board  intends  to  review  and  update 
the  Board's  systems  of  records. 

As  required  by  Regulatory  Flexibility 
Act  (5  U.S.C.  603(b)).  a  "description  of 
the  reasons  why  action  by  the  agency  is 
being  considered"  and  a  "succinct 
statement  of  the  objectives  or.  and  legal 
basis  for.  the  proposed  rule"  are  found 
elsewhere  in  this  preamble.  The  Board 
proposes  that  tlie  provisions  in  this  rule 
be  applicable  to  all  persons  submitting 
requests  for  access  to  information  under 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
An  exemption  for  small  entities  is  not 
appropriate  because  the  Privacy  Act 
protecis  the  privacy  of  individuals  from 
unauthorized  access  by  any  entity.  This 
proposed  rule  is  not  expected  to  have 
any  significant  impact  on  small  entities. 

List  ofSublects  in  12  CFR  Part  261a 

Privacy. 

For  the  reasons  set  forth  in  the 
preamble.  12  CFR  part  261a  is  proposed 
to  be  revised  to  read  as  follows: 

PART  2618— RULES  REGARDING 
ACCESS  TO  PERSONAL 
INFORMATION  UNDER  THE  PRIVACY 
ACT  OF  1974 

Subpart  A— Generai  Provisions 

261a.l     Authority  and  purpose. 

261a.2    Definitions. 

261a.3    CustodiaD  of  records;  delegations  of 

authority. 
261  a.4    Fees. 

Subpart  B— Procedures  for  Hequasts  by 
Individual  to  Whom  Record  Pertains 

Sec. 

261a. 5    Request  for  access  to  record. 

261a.6    Board  procedum  for  responding  to 

request  for  access. 
261a.7    Special  procedures  for  medical 

record*. 
261  a.8    Request  for  amendment  to  record. 
261  a.9    Agency  review  of  request  for 

amendment  of  recwd. 
26la.lO    Appeal  of  adverse  determination  of 

request  for  access  or  amendment 


Subpart  C—D«Mlosuft  to  Person  Other 
than  Individual  to  WThom  Record  Pertains 

2618.11  Restrictions  on  disclosure 

2618.12  Exceptions. 

Subpart  t>— Exempt  Records 

Sec. 

261a.13    Exemptions. 
Authority:  5  U.S.C  552a. 

Subpart  A — General  Provisions 

§  261a1    Authority  and  purpose. 

(a)  Authority.  This  part  is  issued  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  pursuant  to 
the  Privacy  Act  of  1974  (5  U.S.C  5i2a). 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C  552a)  with 
regard  to  the  maintenance,  protection, 
disclosure,  and  amendment  of  records 
contained  within  systems  of  records 
maintained  by  the  Board. 

§26ta.2    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Business  day  means  any  day 
except  a  Saturday,  a  Sunday  or  a  legal 
Federal  holiday. 

(b)  Designated  system  of  records 
means  a  system  of  records  maintained 
by  the  Board  tRat  has  been  listed  in  the 
Federal  Register  pursuant  to  the 
reouirements  of  5  U.S.C  552a(e). 

(c)  Guardian  means  the  parent  of  a 
minor,  or  the  legal  gua.'dian  of  any 
individual  who  nas  been  declared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  court  of 
competent  jurisdiction. 

(d)  Individual  means  a  natural  person 
who  is  either  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

(e)  Maintain  includes  maintain, 
collect,  use,  disseminate,  or  control 

(0  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  maintained  by  the  Board  that 
contains  the  individual's  name,  or  the 
identifying  cumber,  symbol,  or  other 
identi^'ing  particular  assigned  to  the 
individual,  such  as  a  fingerprint,  voice 
print,  or  photograph. 

(g)  Routine  use  means,  with  respect  to 
disclosure  of  a  record,  the  use  of  such 
record  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  it  was 
collected  or  created. 

(h)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the 
Board  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  numbo',  symbol, 
or  other  identifying  particular  assigned 
to  the  individual 
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§  261  a.3    Custodian  of  records;  delegations 
of  authority. 

(a)  Custodian  of  records.  The 
Secretary  of  the  Board  is  the  official 
custodian  of  all  records  of  the  Board  in 
the  possession  or  control  of  the  Board. 

(b)  Delegated  authority  of  Secretary. 
With  regani  to  this  regulation,  the 
Secretary  of  the  Board  is  delegated  the 
authority  to: 

(1)  Respond  to  requests  for  access  or 
amendment,  except  for  such  requests 
regarding  systems  of  records  maintained 
by  the  Board's  Office  of  the  Inspector 
General; 

(2)  Approve  the  publication  of  new 
systems  of  records  and  to  amend 
existing  systems  of  records; 

(3)  File  the  biennial  reports  required 
by  the  Privacy  Act. 

(c)  Delegated  authority  of  designee. 
Any  action  or  determination  required  or 
permitted  by  this  part  to  be  done  by  the 
Secretary  of  the  Board  may  be  done  by 
an  Associate  Secretary  or  other 
responsible  employee  of  the  Board  who 
has  been  duly  designated  for  this 
purpose  by  the  Secretary. 

(d)  Delegated  authority  of  Inspector 
General.  With  regard  to  systems  of 
records  maintained  by  the  Office  of  the 
Inspector  General  (OIG).  the  Inspector 
General  is  delegated  the  authority  to 
respond  to  requests  for  acsess  or 
amendment. 

§261a.4    Fees. 

(a)  Copies  of  records.  Copies  of 
records  requested  pursuant  to  §  261a. 5 
of  this  part  shall  be  provided  at  the 
same  cost  charged  for  duplication  of 
records  and/or  production  of  computer 
output  under  §  261.10  of  this  chapter. 

(b)  No  fee.  Documents  may  be 
furnished  wthout  charge  where  total 
charges  are  less  than  55.  ^ 

(c)  Waiver  of  fees.  In  connection  with 
any  request  by  an  employee,  former 
employee,  or  applicant  for  employment, 
for  records  for  use  in  prosecuting  a 
grievance  or  complaint  of 
discrimination  against  the  Board,  fees 
shall  be  waived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Freedom  of 
Information  Act)  are  $50  or  less;  but  the 
Secretary  may  waive  fees  in  excess  of 
that  amount. 

Subpart  B — Procedures  for  Requests 
by  Individual  to  Whom  Record  Pertains 

S261a.S    Request  for  access  to  record. 

(a)  Procedures  for  making  request. 

(1)  Any  individual  (or  guardian  of  an 
individual)  other  than  a  current  Board 
employee  desiring  to  learn  of  the 
existence  of,  or  to  gain  access  to.  his  or 
her  record  in  a  designated  systetn  of 


records  shall  submit  a  request  in  writing 
to  the  Secretary  of  the  Board.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20551. 

(2)  A  request  by  a  current  Board 
employee  for  that  employee's  own 
personnel  records  may  be  made  in 
person  during  regular  business  hours  at 
the  Division  of  Human  Resources,  Board 
of  Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20551. 

(3)  A  request  a  by  current  Board 
employee  for  information  other  than 
personnel  information  may  be  made  in 
p)erson  during  regular  business  hours  at 
the  Freedom  of  Information  Office, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue,  NW.."  Washington. 
DC  20551. 

(4)  Requests  for  information  contained 
in  a  system  of  records  maintained  by  the 
Board's  OIG  shall  be  submitted  in 
writing  to  the  Inspector  General.  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20551. 

(b)  Contents  of  request.  A  request 
made  pursuant  to  paragraph  (a)  of  this 
section  shall  include  the  following: 

(1)  A  statement  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974; 

(2)  The  name  of  the  system  of  records 
expected  to  contain  the  record  requested 
or  a  concise  description  of  such  system 
of  records; 

(3)  Necessary  information  to  verify  the 
identity  of  the  requester  pursuant  to 
paragraph  (c)  of  this  section;  and 

(4)  Any  other  information  that  may 
assist  in  the  rapid  identification  of  the 
record  for  which  access  is  being 
requested  (e.g..  maiden  name,  dates  of 
employnment.  etc.). 

(c)  Verification  of  identity.  The  Board 
shall  require  proof  of  identity  from  a 
requester  and  reserves  the  right  to 
determine  the  adequacy  of  such  proof. 
In  general,  the  following  shall  be 
considered  adequate  proof  of  identity: 

(1)  For  a  current  Board  employee,  his 
or  her  Board  identification  card;  or 

(2)  For  an  individual  other  than  a 
current  Board  employee,  either: 

(i)  Two  forms  of  identification,  one  of 
which  must  have  a  picture  of  the 
individual  requesting  access;  or 

(ii)  A  notarized  statement  attesting  to 
the  identity  of  the  requester. 

(d)  Verification  of  identity  not 
required.  No  verification  of  identity 
shall  be  required  of  individuals  seeking 
access  to  records  that  are  otherwise 
available  to  any  person  under  5  U.S.C 
552.  Freedom  of  Information  Act. 

(e)  Request  for  accounting  of  previous 
disclosures.  An  individual  making  a 


request  pursuant  to  paragraph  (a)  of  this 
section  may  also  include  a  request  for 
an  accoimting  (pursuant  to  5  U.S.C. 
552a{c))  of  previous  disclosures  of 
records  pertaining  to  such  individual  in 
a  designated  system  of  records. 

§  261  a.6    Board  procedures  for  responding 
to  request  for  access. 

(a)  Compliance  with  Freedom  of 
Information  Act  Every  request  made 
pursuant  to  §  261a.5  of  this  part  shall 
also  be  handled  by  the  Board  as  a 
request  for  information  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  except  that  the  time  limits  set  forth 
in  paragraph  (b)  of  this  section  and  the 
fees  specified  in  §  261a.4  of  this  part 
shall  apply  to  such  requests. 

(b)  Time  limits.  Every  request  made 
pursuant  to  §  261a.5  of  this  part  shall 
be  acknowledged  or.  where  practicable, 
substantially  responded  to  within  10 
business  days  from  receipt  of  the 
request. 

(c)  Disclosure.  (1)  Information  to  be 
disclosed  pursuant  to  this  part  and  the 
Privacy  Act,  except  for  information 
maintained  by  the  Board's  OIG.  shall  be 
made  available  for  inspection  and 
copying  during  regular  business  hours 
at  the  Board's  Freedom  of  Information 
Office. 

(2)  Information  to  be  disclosed  that  is 
maintained  by  the  Board's  OIG  shall  be 
made  available  for  inspection  and 
copying  at  the  OIG. 

(3)  When  the  requested  record  cannot 
reasonably  be  put  into  a  form  for 
individual  inspection  (e.g..  computer 
tapes),  or  when  the  requester  asks  that 
the  information  be  forwarded,  copies  of 
such  information  shall  be  mailed  to  the 
requester. 

(4)  Access  to  or  copies  of  requested 
information  shall  be  promptly  provided 
after  the  acknowledgement  as  provided 
in  paragraph  (b)  of  this  section,  unless 
good  cause  for  delay  is  communicated 
to  the  requester. 

(d)  Other  authorized  presence.  The 
requester  of  information  may  be 
accompanied  in  the  inspection  of  that 
information  by  a  person  of  the 
requester's  own  choosing  upon  the 
requester's  submission  of  a  written  and 
signed  statement  authorizing  the 
presence  of  such  person. 

(e)  Denial  of  request.  A  denial  of  a 
request  made  pursuant  to  §  26 la. 5  of 
this  part  shall  include  a  statement  of  the 
reason(s)  for  denial  and  the  procedures 
for  appealing  such  denial 

S26la.7    Special  procedures  for  medicai 
records. 

Medical  or  psychological  records 
requested  pursuant  to  §  261a.5  of  this 
part  shall  be  disclosed  directly  to  the 
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requester  unless  such  disclosure  could, 
in  the  judgment  of  the  Privacy  Officer, 
in  consultation  with  the  Board's 
physician,  have  an  adverse  effect  upon 
the  requester.  Upon  such  determination, 
the  information  shall  be  transmitted  to 
a  licensed  physician  named  by  the 
requester,  who  will  disclose  those 
records  to  the  requester  in  a  manner  the 
physician  deems  appropriate. 

§  261  a.8    Request  for  amendment  to 
record. 

(a)  Procedures  for  making  request 

(1)  An  individual  desiring  to  amend  a 
record  in  a  designated  system  of  records 
that  pertains  to  him  or  her  shall  submit 
a  request  in  writing  to  the  Secretary  of 
the  Board  (or  to  the  Inspector  General 
for  records  in  a  system  of  records 
maintained  by  the  OIC)  in  an  envelope 
clearly  marked  "Privai:y  Act 
Amendment  Request." 

(2)  Each  request  for  amendment  of  a 
record  shall: 

(i)  Identify  the  system  of  records 
containing  the  record  for  which 
amendment  is  requested; 

(ii)  Specify  the  portion  of  that  record 
requested  to  be  amended;  and 

(iii)  Describe  the  nature  of  and 
reasons  for  each  requested  amendment. 

(3)  Each  request  for  amendment  shall 
be  subject  to  verincalion  of  identity 
under  the  procedures  set  forth  in  § 
261a.5(c)  of  this  part,  unless  such 
verification  has  already  been  made  in  a 
related  request  for  access  or 
amendment. 

|b)  Burden  of  proof .  The  request  for 
amendment  shall  set  forth  the  reasons 
the  individual  believes  the  record  is  not 
accurate,  relevant,  timely,  or  complete. 
The  burden  of  proof  for  demonstrating 
the  appropriateness  of  the  requested 
amendment  rests  with  the  reauester, 
and  the  requester  shall  provide  relevant 
and  convincing  evidence  in  support  of 
the  request. 

§261a9    Board  ii>vl«w  of  request  for 

dmeftdment  of  i 


(a)  Time  limits.  The  Board  shall 
acknowledge  a  request  for  amendment 
within  10  business  davs  of  receipt  of  the 
request  Such  acknowledgement  may 
request  additional  information 
necessary  for  a  determination  on  the 
request  for  amendment.  To  the  extent 
possible,  a  determination  upon  a  request 
to  amend  a  record  shall  be  made  within 
10  business  days  after  receipt  of  the 
request. 

lb)  Contents  of  response  to  request  for 
amendment  The  response  to  a  request 
for  amendment  shall  include  the 
following: 

(1)  The  decision  to  grant  or  deny,  in 
whole  or  in  part,  the  request  for 
amendment;  and 


(2)  If  the  request  is  denied: 

(i)  The  reasons  for  denial  of  any 
portion  of  the  request  for  amendment; 

(ii)  The  requester's  right  to  appeal  any 
denial;  and 

(iii)  The  procedures  for  appealing  the 
denial  to  the  appropriate  official. 

§  261a10    Appeal  of  8dver««  determlnattort 
of  request  for  access  or  amerKtment 

(a)  Appeal.  A  requester  may  appeal  a 
denial  of  a  request  made  pursuant  to  § 
261a.5  or  §  261a.8  of  this  part  to  the 
Board,  or  any  official  designated  by  the 
chairman  of  the  Board,  within  10 
business  days  of  issuance  of  notification 
of  denial.  The  appeal  shall: 

(1)  Be  made  in  v^rriting  to  the 
Secretary  of  the  Board,  with  the  words 
"PRIVACY  ACT  APPEAL"  written 
prominently  on  the  first  page; 

(2)  Spedfy  the  previous  biackground 
of  the  request;  and 

(3)  Provide  reasons  why  the  initial 
denial  is  believed  to  be  in  error. 

(b)  Determination.  The  Board  or  an 
official  designated  by  the  Chairman  of 
the  Board  shall  make  a  determination 
with  respect  to  such  appeal  not  later 
than  30  business  days  from  its  receipt, 
unless  the  time  is  extended  for  good 
cause  shown. 

(1)  If  the  Board  or  designated  official 
grants  an  appeal  regarding  a  request  for 
amendment,  the  Board  shall  take  the 
necessary  steps  to  amend  the  record, 
and,  when  appropriate  and  possible, 
notify  prior  recipients  of  the  record  of 
the  Board's  action. 

(2)  If  the  Board  or  designated  official 
denies  an  appeal,  the  Board  shall  inform 
the  requester  of  such  determination, 
give  a  statement  of  the  reasons  therefore, 
and  inform  the  requester  of  the  right  of 
judicial  review  of  the  determination. 

(c)  Statement  of  disaavement  (1) 
Upon  receipt  of  a  denial  of  an  appeal 
regarding  a  request  for  amendment,  the 
requester  may  file  a  concise  statement  of 
disagreement  with  the  denial.  Such 
statement  shall  be  maintained  with  the 
record  the  requester  sought  to  amend, 
and  any  disclosure  of  the  record  shall 
include  a  copy  of  the  statement  of 
disagreement. 

(2)  When  practicable  and  appropriate, 
the  Board  shall  provide  a  copy  of  the 
statement  of  disagreement  to  any  person 
or  other  agency  to  whom  the  record  was 
previously  disclosed. 

Subpart  C — Disclosure  to  Person 
Other  than  Indfvlduai  to  Whom  Record 
Pertains 

S  261a.t1    Restrictions  on  diaclosura. 

No  record  contained  in  a  designated 
system  of  records  shall  be  disclosed  to 
any  person  or  agency  without  the  prior 


written  consent  of  the  individual  to 
whom  the  record  pertains  unless  the 
disclosure  is  authorized  by  §  261a.l2  of 
this  part.' 

§261a12    Exceptions. 

The  restrictions  ori  disclosure  in  § 
261a.ll  of  this  part  do  not  apply  to  any 
disclosure: 

(a)  To  those  ofTicers  and  employees  of 
the  Board  who  have  a  rieed  for  the 
record  in  the  performance  of  their 
duties; 

(h)  That  is  required  under  the 
Freedom  of  Information  Act  (5  U.S.C 
552); 

(c)  For  a  routine  use  listed  with 
respect  to  a  designated  system  of 
records; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13  of 
the  United  States  Code; 

(e)  To  a  recipient  who  has  provided 
the  Board  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  that  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  government,  or  for 
evaluation  by  the  administrator  of 
General  Services  or  his  designee  to 
determirte  whether  the  record  has  such 
value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the  Board 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(h)  To  a  person  pursviant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(i)  To  either  House  of  Congress,  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(j)  'to  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  OHice; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 
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(1)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(0. 

Subpart  D— Exempt  Records 

§2618.13    Exemptions. 

(a)  Information  compiled  for  chil 
action.  Nothing  in  this  regulation  shall 
allow  an  individual  access  to  any 
information  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding. 

(b)  Law  enforcement  information. 
Pursuant  to  section  (k)(2)  of  the  Privacy 
Act  of  1974  (5  U.S.C  552a(k)(2)).  the 
Board  has  deemed  it  necessary  to 
exempt  certain  designated  systems  of 
records  maintained  by  the  Board  from 
the  requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions,  respectively,  5 
U.S.C  552a(c)(3).  (d),  (e)(1),  (e)(4)(G), 
(H)  and  (I),  and  (f),  and  §§  261a.5, 
261a.7  and  261a.8  of  this  part. 
Accordingly,  the  following  designated 
systems  of  records  are  exempt  from 
these  provisions,  but  only  to  the  extent 
that  they  contain  investigatory  materials 
compiled  for  law  enforcement  purposes: 

(1)  BGFRS-1  Recruiting  and 
Placement  Records. 

(2)  BGFRS-2  Personnel  Backgrouqjjl 
Investigation  Reports. 

(3)  BGFRS-4  General  Personnel 
Records. 

(4)  BGFRS-5  EEO  Discrimination 
Complaint  File. 

(5)  BGFRS-9  Consultant  and  Staff 
Associate  File. 

(6)  BGFRS-16  Regulation  G  Reports. 

(7)  BGFRS-18  Consumer  Complaint 
Information  System. 

(8)  BGFRS-21  Supervisory  Tracking 
and  Reference  System. 

(9)  BGFRS/OIG-1  OIG  Investigatory 
Records. 

(c)  Confidential  references.  Pursuant 
to  section  (k)(5)  of  the  Privacy  Act  of 
1974  (5  U.S.C  552a(k)(5)).  the  Board  has 
deemed  it  necessary  to  exempt  certain 
designated  systems  of  records 
maintained  by  the  Board  from  the 
requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions,  respectively  5 
U.S.C.  552a(c)(3),  (d).  (e)(1),  (e)(4)(G). 
(H)  and  (I),  and  (f),  and  §§  261a.5. 
261a.7  and  261a.8  of  this  part. 
Accordingly,  the  following  systems  of 
records  are  exempt  from  these 
provisions,  but  only  to  the  extent  that 
they  contain  investigatory  material 
compiled  to  determine  an  individual's 


suitability,  eligibility,  and  qualifications 
for  Board  employment  or  access  to 
classiRed  information,  and  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Board  imder  a 
promise  of  confidentiality. 

(1)  BGFRS-1  Recruiting  and 
Placement  Records. 

(2)  BGFRS-2  Personnel  Background 
Investigation  Reports. 

(3)  BGFRS-4  General  Personnel 
Records. 

(4)  BGFRS-9  Consultant  and  Staff 
Associate  File. 

(5)  BGFRS-10  General  File  on  Board 
Members. 

(6)  BGFRS-1 1  Official  General  Files. 

(7)  BGFRS-13  General  File  of 
Examiners  and  Assistant  Examiners  at 
Federal  Reserve  Banks. 

(8)  BGFRS-14  General  File  of  Federal 
Reserve  Bank  and  Branch  EHrectors. 

(9)  BGFRS-15  General  Files  of  Federal 
Reserve  Agents,  Alternates  and 
Representatives  at  Federal  Reserve 
Banks. 

(10)  BGFRS/OIG-2  OIG  Personnel 
Records. 

(d)  Criminal  law  enforcement 
information.  Pursuant  to  5  U.S.C. 
552a(j)(2),  the  Board  has  determined 
that  portions  of  the  OIG  Investigatory 
Records  (BGFRS/OIG-1)  shall  be  exempt 
from  any  part  of  the  Privacy  Act  (5 
U.S.C.  552a),  except  the  provisions 
regarding  disclosure,  the  requirement  to 
keep  an  accounting,  certain  publication 
requirements,  certain  requirements 
regarding  the  proper  maintenance  of 
systems  of  records,  and  the  criminal 
penalties  for  violation  of  the  Privacy 
Act,  respectively,  5  U.S.C.  552a(b), 
(c)(1).  and  (2).  (e)(4)(A)  through  (F), 
(e)(6),  (e)(7),  (e)(9).  (e)(10).  (e)(ll)  and 
(i).  This  designated  system  of  records  is 
maintained  by  the  OIG.  a  Board 
component  that  performs  as  its 
principal  function  an  activity  pertaining 
to  the  enforcement  of  criminal  laws,  and 
the  exempt  portions  of  the  records 
consist  of; 

(1)  Information  compiled  for  the 
purpose  6f  identifying  individual 
criminal  Offenders  and  alleged 
offenders; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 

f)rocess  of  enforcement  of  the  criminal 
aws  from  arrest  or  indictment  through 
release  from  supervision. 


Board  of  Governors  of  the  Federal  Reserve 
System.  February  1. 1994. 
WUliam  W.  WUes, 
Secretary  of  the  Board. 
[PR  Doc.  94-2667  Filed  2-4-94;  8:45  am] 
BiLUNO  cooe  m(M>i.p 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Companies;  Leverage 

AGENCY:  Small  Business  Administration. 
ACnow:  Proposed  rule. 

SUMMARY:  SBA  proposes  regulations  that 
would  exempt  non-Leveraged  Licensees 
from  certain  regulations  primarily 
intended  to  safeguard  SBA's  interests  as 
a  creditor  of,  guarantor  of.  and/or 
investor  in.  Leveraged  Licensees. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  no  later 
than  March  9. 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Robert  D.  Stillman.  Associate 
Administrator  for  Investment.  Small 
Business  Administration,  suite  6300; 
409  3rd  Street  SW.,  Washington,  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Klapp.  Acting  Director.  Office 
of  Program  Development;  Telephone 
(202) 205-6515. 

SUPPLEMENTARY  INFORMATION:  Section 
408(d)  of  Public  Law  102-366 
(September  4, 1992)  directs  SBA  to 
review  and  to  revise  those  regulations 
intended  to  provide  for  the  "safety  and 
soundness"  of  Leveraged  Licensees, 
with  a  view  towards  exempting  non- 
Leveraged  Licensees  from  compliance 
with  inappropriate  regulations. 

Accordingly.  SBA  has  identified  7 
areas  of  its  regulations  where  some 
exemptions  to  certain  provisions  could 
be  made.  Three  regulatory  changes  that 
would  distinguish  between  Leveraged 
and  non-Leveraged  Licensees  have 
already  been  proposed.  See  58  FR  41882 
at  41894  and  41896.  August  5. 1993. 

In  selecting  those  areas  in  which 
regulatory  relief  could  be  granted.  SBA 
tried  to  balance  two  objectives:  (1)  To 
insure  that  SBIC  investing  promotes  the 
"flow  of  private  equity  capital  and  long- 
term  loan  funds  which  small-business 
concerns  need  for  the  sound  financing 
of  their  business  operations  and  for  their 
growth,  expansion,  and  modernization"; 
and  (2)  to  reduce  the  financial  risk  to 
the  Government  that  arises  from  its 
guarantees  or  purchases  of  Leverage. 

If  an  SBIC  has  no  Leverage,  the 
Government  is  obviously  not  at 
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financial  risk.  Therefore,  in  many 
instances,  relief  from  certain  regulations 
can  be  provided.  SBA  therefore 
proposes  to  provide  exemptions  to  non- 
Leveraged  Licensees  from  compliance 
with  certain  sections  that  are  discussed 
below.  It  should  be  clearly  understood, 
however,  that  a  Licensee  that  has 
availed  itself  of  the  exemptions 
proposed  to  be  extended  to  non- 
Leveraged  Licensees  must  bring  itself 
into  compliance  with  all  applicable 
regulations  before  any  Leverage  may  be 
extended;  and  no  Leverage  will  be 
extended  on  the  basis  of  a  Licensee's 
promise  to  bring  itself  into  compliance 
subsequently. 

Under  §  107.709,  changes  in  the 
compen.sation  of  an  SBIC's  managers 
now  require  advance  approval  by  SBA. 
SBA's  underlying  concern  is  the  risk  to 
its  position  as  an  investor  in  or 
(contingent)  creditor  of  the  Licensee  as 
the  result  of  dissipation  of  assets 
through  the  payment  of  compensation 
that  may  be  excessive  relative  to  the  size 
of  an  SBIC.  However,  without  Leverage 
funds  at  risk,  SBA  would  not  be  as 
concerned  about  levels  of  compensation 
so  long  as  required  minimum  capital 
levels  were  maintained.  Accordingly,  a 
non-Leveraged  Licensee  would  not  be 
required  to  obtain  SBA's  prior  approval 
for  its  compensation  arrangements; 
however,  all  compensation  agreements 
and  changes  therein  would  be  required 
to  be  reported  for  subsequent  approval 
pursuant  to  §  107.1004(a). 

Section  107.710  imposes  limitations 
on  the  expenditures  a  Licensee  may 
make  for  the  maintenance  and 
preservation  of  physical  assets  acquired 
in  connection  with  the  liquidation  of  a 
Portfolio  asset,  including  payments  of 
mortgage  interest,  principal,  and  taxes. 
SBA  proposes  to  exempt  non-Leveraged 
Licensees  from  the  requirement  of  SBA 
approval  for  such  expenditures,  and  to 
leave  the  determination  to  make  such 
expenditures  entirely  to  the  discretion 
of  the  non-Leveraged  Licensee's 
managers. 

The  minimum  Private  Capital  levels 
of  $2.5  million  for  section  301(c) 
companies  and  $1.5  million  for  section 
301(d)  companies  are  floors  established 
by  the  Act.  If  a  Licensee  has  no 
Leverage,  SBA  is  not  at  financial  risk  if 
Private  Capital  is  reduced.  Accordingly. 
§  107.802  is  proposed  to  be  amended  so 
that  non-Leveraged  Licensees  may  have 
voluntary  decreases  in  Private  Capital  as 
long  as  they  do  not  drop  below  the 
applicable  statutory  minimum. 
Licensees  which  are  liquidating  in 
accordance  with  a  plan  previously 
approved  in  writing  by  SBA  may 
decrease  private  capital  without 
restriction.  All  decreases  in  private 


capital  for  non-leveraged  licensees  shall 
still  be  reported  to  SBA  pursuant  to 
§  107.1004(a). 

Under  §  107.904(a)  SBA's  prior 
wTitten  approval  is  presently  required 
whenever  a  Licensee  disposes  of  assets, 
including  assets  acquired  in  liquidation, 
by  transfer  to  an  Associate  (except  as  a 
dividend);  and  SBA's  approval  is 
conditional  upon  a  showing  that  the 
proposed  terms  of  disposal  are  no  less 
favorable  to  the  Licensee  than  are 
elsewhere  obtainable.  The  need  for  such 
a  restriction  is  obvious  when  SBA  is  at 
risk  as  a  guarantor,  creditor,  or  investor. 
When  no  such  risk  to  SBA  exists,  the 
need  for  the  restriction  disappears. 

Compliance  With  Executive  Orders 
12866, 12612,  and  12778,  and  With  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  will  not  be  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866 
because,  if  promulgated  as  final,  it  is  not 
likely  to  have  an  annual  impact  on  the 
national  economy  of  $100  million  or 
more,  and,  for  purposes  of  the 
Regulatory  Flexibility  Art,  5  U.S.C.  601, 
et  seq.,  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

This  rulejs  proposed  pursuant  to  a 
statutory  mandate  (Section  408(d)  of 
Pub.  L.  102-366)  direction  SBA  to 
review  its  regulations  and  to  exempt 
non-Leveraged  Licensees  from 
compliance  with  those  regulations 
primarily  intended  to  insure  the  safety 
and  soundness  of  Leveraged  Licensees. 

The  potential  benefits  of  this 
proposed  regulation  have  been  set  forth 
in  the  discussion  above,  under 
Supplementary  Information. 

The  potential  cost  of  this  proposed 
regulation  cannot  be  quantified  or 
estimated. 

SBA  is  not  aware  of  reasonably 
feasible  alternatives  to  this  proposed 
rule. 

Executive  Order  12612 

SBA  certifies  that  this  proposed 
regulation  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12612. 

Executive  Order  12278 

For  the  purposes  of  Executive  Order 
12278,  SBA  certifies  that  this  proposed 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  Section  2  of  that  Order. 


Paperwork.  Reduction  Act 

This  proposed  regulation,  if  adopted 
as  final,  will  not  impose  any  new 
record-keeping  requirement. 

Catalog  of  Federal  Domestic  Assistance 
Program  59.011.  Small  Business 
Investment  Companies 

List  of  Subjects  inlS  CFR  Part  107 

Investment  companies.  Loan 
programs-business.  Reporting  and 
record-keeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
107  of  Title  13,  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  681  et  seq  ;  683: 
687(c);  687b:  687d;  687g;  687m. 

2.  Section  107.709  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§107.709    Investment  Adviser/Manager. 

(a)  General.  A  Licensee  may  employ 
an  Investment  Adviser/Manager  as 
defined  in  §  107.3,  subject  to  the 
supervision  of  the  Licensee's  Board  of 
Directors  or  general  partner(s).  Services 
performed  may  include  management 
and  operating  activities.  The  contract 
shall  specify  the  services  to  be  rendered 
to  the  Licensee  and  to  Portfolio 
Concerns,  and  the  basis  for  computation 
of  compensation.  Such  contract  shall 
therefore  be  approved  annually  by  the 
Board  of  Directors  or  principals  of  the 
Licensee.  In  the  case  of  a  Licensee  with 
outstanding  Leverage,  the  proposed 
contract,  or  any  material  change  to  a 
previously-approved  contract,  shall  be 
submitted  to  SBA  for  SBA's  prior 
WTitten  approval;  any  doubt  regarding 
the  materiality  of  a  change  shall  be 
resolved  by  submission  to  SBA. 
Licensees  with  no  outstanding  Leverage 
shall  submit  all  such  contracts,  or 
material  changes,  to  SBA  within  30  days 
of  execution  for  postapproval,  pursuant 
to  §107.1004. 

•  •        •        •        * 

3.  Section  107.710  is  proposed  to  be 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 

S  107.710    Assets  In  liquidation. 

•  •        •        •        * 

(b)  Preservation  of  assets.  (1)  Any 
Licensee  may  incur  reasonably 
necessary  expenses  for  maintenance  of 
such  assets.  Additional  expenses  may 
also  be  incurred  for  the  purpose  of 
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rendering  such  assets  saleable,  and  for 
the  payment  of  prior  mortgage  interest 
and/or  principal,  taxes,  and  necessary 
insurance  coverage.  The  right  of  a 
leveraged  Licensee  to  incur  such 
additional  expenses  is  subject  to  the 
restrictions  set  forth  hereafter  in 
paragraphs  (b)(2),  (bM3),  and  (c)  of  this 
section,  which  are  inapplicable  to 
unleveraged  Licensees. 
•        •        •        •        • 

4.  Section  107.802  is  proposed  to  be 
revised  to  read  as  follows: 

S 1 07.802    Voluntary  capital  decrease. 

(a)  General.  No  Licensee  may  reduce 
its  Private  Capital  below  an  amount  that 
is  the  higher  of  either  the  minimum 
required  by  the  Act  or  regulations,  or 
the  amount  necessary  to  prevent  the 
Licensee  from  having  outstanding 
Leverage  in  excess  of  the  limitations  set 
forth  in  Section  303  of  the  Act. 

(b)  Leveraged  licensees.  Subject  to  the 
restrictions  in  paragraph  (a)  of  this 
section,  a  Leveraged  Licensee  may 
voluntarily  reduce  its  Private  Capital  in 
an  amount  not  in  excess  of  2  percent 
thereof  in  one  of  its  fiscal  years.  No 
voluntary  reduction  of  Private  Capital  in 
excess  of  2  percent  in  any  one  of  the 
Licensee's  Bscal  years  is  permitted 
without  SBA's  prior  written  approval. 

(c)  Unleveraged  licensees.  Subject  to 
the  restriction  set  forth  in  paragraph  (a) 
of  this  section,  an  unleveraged  Licensee 
may  voluntarily  reduce  its  Private 
Capital  to  the  applicable  minimum 
specified  by  the  Act  or  this  part,  but  any 
such  reduction  shall  be  reported  to  SBA 
within  30  days. 

5.  Section  107.904  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

$107,904    Deposition  of  assets  to 
Licensee's  Associates  or  to  competitors  of 
Portfolio  Concern. 

(a)  Sale  to  Associate.  Without  prior 
written  permission  from  SBA,  a 
Leveraged  Licensee  shall  not  dispose  of 
assets  (including  assets  in  liquidation) 
to  any  Associate.  As  a  prerequisite  to 
such  permission,  a  Leveraged  Licensee 
must  demonstrate  that  the  proposed 
terms  of  disposal  are  no  less  favorable 
to  it  than  are  obtainable  elsewhere. 
Provided,  however.  That  a  Licensee 
without  Leverage  need  not  obtain 
permission  from  SBA. 
•        ••••- 

Dated:  January  13, 1994. 
Erskinc  B.  Bowles, 
Administrator 
[FR  Doc.  94-2677  Filed  2-4-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter  I 

[Summary  Notice  No.  PR-94-3] 

Summary  of  Petitions  Received; 
Dispositions  of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petition  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
April  8, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to: 

Federal  Aviation  Administration,  Office  of 
the  Chief  Counsel,  Attn:  Rules  Docket 

No. ,  800  Independence 

Avenue.  SW..  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  91 SG. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Ave.,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  IMFORMATtON  CONTACT: 

Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  lU 


Issued  in  Washington,  DC  on  January  31. 
1994. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Dociet  No.;  26864. 

Petitioner:  Grant  W.  Young. 

Regulations  Affected:  14  CFR  121. 125, 
127,  and  135. 

Description  of  Rulechange  Sought;  To 
require  operators  and  third  party 
maintenance  facilities  to  use 
standardized  forms  when  performing 
routine  and  non-routine  maintenance 
at  the  C-check  level  and  above. 

Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  the  enormous 
variation  in  methods  and  forms  leads 
to  extreme  difficulty  in  comparative 
analysis;  and  that  by  standardizing 
the  forms,  the  ability  to  draw 
meaningful  conclusions  will  be 
significantly  improved,  thereby 
enhancing  safety  and  FAR 
compliance. 

IFR  Doc.  94-2683  Filed  2-4-94;  8:45  ami 
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14  CFR  Part  39 

pocket  No.  93-Niyi-1»4-AD] 

Airworthiness  Directives;  de  Havilland, 
Inc.,  Model  DHC-d-lOO  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain  de 
Havilland.  Inc.,  Model  DHC-8-100  and 
-300  series  airplanes,  that  currently 
requires  inspection  to  detect  cracks  of 
the  upper  drag  strut  trunnion  fittings  of 
the  nose  landing  gear,  inspection  to 
verify  tightness  of  the  fitting  attachment 
bolts,  and  replacement  of  the  fittings  or 
fasteners,  if  necessary.  This  action 
would  require  a  terminating 
modification  that  would  eliminate  the 
need  for  repetitive  inspections;  and 
would  limit  the  applicability  of  the  rule. 
This  proposal  is  prompted  by  the 
development  of  a  modification  that 
positively  addresses  the  identified 
unsafe  condition.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  upper  drag  strut 
trunnion  fittings  of  the  nose  landing 
gear,  which  could  lead  to  collapse  of  the 
nose  landing  gear. 

DATES:  Comments  must  be  received  by 
April  4. 1994.  * 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
194-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SVV.. 
Renton,  Washington;  or  at  the  FAA. 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer,  Airframe 
Branch,  ANE-172.  F.VA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-194-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-194-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

On  April  15, 1993,  the  FAA  issued 
AD  93-08-03,  Amendment  39-8550  (58 
FR  25549,  April  27,  1993),  applicable  to 
certain  de  Havilland  Model  DHC-6-100 
and  -300  series  airplanes,  to  require 
inspection  to  detect  cracks  of  the  upper 
drag  strut  trunnion  fittings  of  the  nose 
landing  gear,  inspection  to  verify 
tightness  of  the  fitting  attachment  bolts, 
and  replacement  of  the  fittings  or 
fasteners,  if  necessary.  That  action  was 
prompted  by  reports  of  cracks  detected 
in  two  trunnion  fittings  which  retain 
and  support  the  nose  landing  gear  upper 
drag  link.  Studies  indicate  that  these 
fittings  have  a  low  fatigue  life.  Initial 
investigations  revealed  that  ground 
handling  caused  higher  loads  than 
initially  predicted,  primarily  due  to 
towing  of  the  airplane.  Cracked 
trunnion  fittings  may  be  further 
aggravated  by  loose  fasteners  (loose 
nuts,  washers,  and  bolts).  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  the  upj>er  drag  strut 
trunnion  fittings  of  the  nose  landing 
gear,  which  could  lead  to  collapse  of  the 
nose  landing  gear. 

Since  issuance  of  that  AD,  the 
manufacturer  has  designed  a 
modification  of  the  nose  landing  gear 
drag  link  trunnion  fittings  and  fasteners 
that  will  significantly  improve  the 
fatigue  life  of  these  parts  and  should 
eliminate  the  possibility  of  cracked 
fittings.  De  Havilland  has  issued  Service 
Bulletin  SB.  8-53-45,  dated  July  12. 
1993,  that  describes  procedures  for 
installation  of  Modification  8/1880, 
which  entails  replacing  both  currently- 
installed  upper  drag  strut  trunnion 
fittings  and  fasteners  of  the  nose  landing 
gear  with  new,  improved  upper  drag 
strut  trunnion  fittings  and  new 
fasteners,  and  installation  of  a  new 
sensor  bracket.  Installation  of  new 
fasteners  will  secure  the  fittings.  The 
grease  nipple  in  each  new  fitting  is 
installed  at  an  angle  to  the  horizontal  to 
allow  easier  access  for  lubrication. 
Transport  Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada,  has 
approved  this  service  bulletin,  but  it  has 
not  classified  it  as  mandatory. 

The  FAA  has  reviewed  Modification 
8/1880  and  has  determined  that 
implementation  of  this  modification 


will  positively  address  the  unsafe 
condition  identified  as  failure  of  the 
upper  drag  strut  trunnion  fittings  of  the 
nose  landing  gear,  which  could  lead  to 
collapse  of  the  nose  landing  gear. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  Aviation  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-08-03  to  continue  to 
require  inspection  to  detect  cracks  of  the 
upper  drag  strut  trunnion  fittings  of  the 
nose  landing  gear,  inspection  to  verify 
tightness  of  the  fitting  attachment  bolts, 
and  replacement  of  the  fittings  or 
fasteners,  if  necessary.  Additionally,  the 
proposed  AD  would  require 
incorporation  of  Modification  8/1880. 
When  accomplished,  this  modification 
would  terminate  the  need  for  the 
currently  required  inspections.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Additionally,  the  proposed  AD  would 
limit  the  applicability  of  the  rule  to 
exclude  those  airplanes  on  which 
Modification  8/1880  has  been 
accomplished  previously.  The 
manufacturer  has  installed  Modification 
8/1880  on  airplanes  having  serial 
numbers  385  and  subsequent  prior  to 
delivery.  Airplanes  so  modified  are  not 
subject  to  the  unsafe  condition 
addressed  by  this  proposed  AD. 

The  FAA  estimates  that  125  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rale 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $1,860  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$294,375.  or  $2,355  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
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action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354{al.  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [AmemM] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8550  (58  FR 
25549,  April  27, 1993).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

De  Havilland,  Inc:  Docket  93-NM-194-AD. 

Supersedes  AD  93-08-03.  Amendment 

39-e550. 
Applicability.  Model  DHC-6-102.  -103. 
-301.  -311.  and  -314  series  airplanes  on 
which  Modification  8/1 880  (as  described  in 
de  HavilUnd  Service  Bulletin  SB.  8-53-45, 
dated  July  12, 1993)  has  not  been 
accomplished;  certificated  in  any  category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  upper  drag  strut 
trunnion  fittings  of  the  nose  landing  gear, 
which  could  lead  to  collapse  of  the  nose 
landing  gear,  accomplish  the  following: 

(a)  Within  500  landings  after  May  27, 1993 
(the  effective  date  of  AD  93-08-03, 
Amendment  39-«550).  unless  accomplished 
within  the  last  500  landings,  conduct  a  visual 
inspection  of  both  upper  drag  strut  trunnion 
fittings  of  the  nose  landing  gear  to  detect 
cracks;  and  conduct  an  inspection  of  the 
fitting  attachment  bolts  to  verify  tightness;  in 
accordance  with  de  Havilland  DHC-8  Alert 
Service  Bulletin  SB.  A8-53-40,  Revision  'A', 
dated  June  12. 1992;  or  Revision  "B".  dated 
February  24. 1993. 

(1)  If  no  crack  is  detected  in  the  upper  drag 
strut  trunnion  fittings  of  the  nose  landing 
gear,  and  no  looseness  is  detected  in  the 
fitting  attachment  bolts,  repeat  the 
inspections  at  intervals  not  to  exceed  1,000 
landings  until  the  modifrcation  required  by 
paragraph  (b)  of  this  AD  is  accomplished. 

(2)  If  any  crack  is  detected  on  either  fitting, 
prior  to  further  flight,  replace  both  fittings 
with  confirmed  crack-free  fittings  in 
accordance  with  the  service  bulletin.  After 
such  replacement,  the  inspections  required 
by  this  paragraph  must  continue  at  intervals 
not  to  exceed  1 .000  landings  until  the 
modification  required  by  paragraph  (b)  of  this 
AD  is  accomplished. 

(3)  If  any  fitting  attachment  bolt  is  found 

to  be  loose  during  the  initial  insp)ection,  prior 
to  further  flight,  replace  the  fasteners  (nut, 
washer,  and  bolt)  that  secure  the  fitting,  in 
accordance  with  the  service  bulletin.  After 
such  replacement,  the  inspections  required 
by  this  paragraph  must  continue  at  intervals 
not  to  exceed  1 ,000  landings  until  the 
modification  required  by  paragraph  (b)  of  this 
AD  is  accomplished. 

(4)  If  any  fastener  is  found  to  be  loose 
during  any  repetitive  inspection  required  by 
this  AD,  prior  to  further  flight,  tighten  the 
bolt  to  the  value  specified  in  the  service 
bulletin. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD.  insUll  Modification  B/1880 
(which  entails  replacing  both  of  the 
currently-installed  upper  drag  strut  trunnion 
fittings  and  fasteners  of  the  nose  landing  gear 
with  new,  improved  upper  drag  strut 
trunnion  fittings  and  new  fasteners,  and 
installing  a  new  sensor  bracket),  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-53-45.  dated  July  12. 1993. 
InstallaUon  of  this  modification  constitutes 
tenninating  action  for  the  inspection 
requirements  of  this  AD. 

(c)  Installation  of  Modification  8/1880.  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-53-45.  dated  July  12, 1993. 
constitutes  terminating  action  for  the 
inspections  required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  ANE-170, 
FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insp>ector,  who  may  add  coounents  and  then 
send  it  to  the  Manager,  New  York  ACQ 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
1.  1994. 

DarreU  M.  Pederson, 
Acting  Manager.  Aircraft  Certification 
Sen-ice. 

|FR  Doc.  94-2658  Filed  2-4-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AWA-IO] 

Proposed  Revocation  of  the 
Sacramento,  Mather  AFB,  CA,  Class  C 
and  Class  E  Airspace  Areas  and 
Revision  of  the  Sacramento,  McClelian 
AFB,  CA,  Class  C  Airspace  Area  and 
the  Sacramento  Executive  Airport,  CA, 
Class  D  Airspace  Area 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revoke  the  Class  C  and  Class  E  airspace 
areas  at  Mather  Air  Force  Base  (AFB). 
Sacramento,  CA,  due  to  the  closure  of 
Mather  AFB  on  May  15, 1993.  This 
proposed  rule  would  also  alter  the 
Sacramento,  McClelian  AFB,  CA,  Class 
C  airspace  area  to  encompass  part  of  the 
airspace  previously  delegated  to  Mather 
AFB.  This  proposal  would  alter  the 
Sacramento  Executive  Airport,  CA, 
Class  D  airspace  area  designation  by 
removing  all  references  to  the 
Sacramento  Mather  AFB. 
DATES:  Comments  must  be  received  on 
or  before  March  28,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel. 
Attention:  Rules  Docket  IAGC-2001. 
Airspace  Docket  NO.  93-AWA-lO, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
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Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  TrafBc  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  f202) 
267-9230. 

SUPPt^MENTARY  MFORMATKM: 
Comments  Invited 

biferested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  biisis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  mugl  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWA-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  lo  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTt 

Any  person  may  obtain  a  copy  of  this 
notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Pubhc  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  Qass  C  and  Oass  E  airspace 
areas  at  Mather  AFB,  Sacramento.  CA, 
due  to  the  closure  of  Mather  AFB  on 
May  15. 1993.  This  proposed  rule  would 
also  alter  the  Sacramento,  McClellan 
AFB,  CA,  Class  C  airspace  area  to 
encompass  part  of  the  airspace 
previously  delegated  to  Mather  AFB. 
This  proposal  would  alter  the 
Sacramento  Executive  Airport.  CA, 
Class  D  airspace  area  designation  1^ 
removing  all  references  to  the 
Sacramento  Mather  AFB.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  C,  D,  and  E  airspace  designations 
are  published  in  paragraphs  4000,  5000, 
and  6003,  respectively,  of  FAA  Order 
7400.9A  dated  June  17, 1993.  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Qass  C  D,  and  E  airspace  designations 
listed  in  this  document  would  be 
subsequently  removed  or  published,  as 
appropriate,  in  the  Order. 

Regulatory  Evaliiation  Sammary 

The  FAA  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action",  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  The  anticipated 
costs  and  benefits  associated  with  this 
proposed  rule  are  summarized  below. 

This  prop>osed  rule  would  revoke  the 
Mather  Air  Force  Base  (AFB)  Class  C 
and  Qass  E  airspace  arees  at 
Sacramento,  CA.  due  to  the  closiire  of 
Mather  AFB  on  May  15, 1993.  In 
addition,  this  proposed  rule  would 
accomplish  two  other  objectives.  First,  it 
would  alter  the  Sacramento  Executive 
Airport.  CA,  Class  D  airspace  area 
designation,  by  removing  all  references 
to  the  Sacramento  Mather  AFB.  Second, 
it  would  modify  the  McClellan  AFB 
Class  C  airspace  area,  at  Sacramento, 
CA,  by  expanding  the  boundaries  to  the 
south.  This  modification  would  be 
necessary  to  prevent  a  potential 
deterioration  of  safety  that  could  result 
from  greater  mixing  of  visual  flight  rules 
(VFR)  operations  and  instrument  flight 
rules  (IFR)  operations  once  the  Qass  C 
airspace  area  at  Mather  AFB  is  revoked. 
The  FAA  has  determined  that  the 
revocation  of  the  Qass  C  airspace  area 
at  Mather  AFB  would  reduce  the  Class 
C  airspace  area  and  expose  the  arrival 
flow  of  air  traffic  to  the  McClellan  AFB 
to  more  potentially  conflicting  VFR 
traffic 


The  Class  C  airspace  area  concept 
(like  that  for  Class  B  airspace,  though  to 
a  lesser  extent)  was  developed  lo  reduce 
the  likelihood  of  midair  collisions  in  the 
congested  airspace  surroundii^  large 
airports  in  which  large  tuibine-powerod 
aircraft  are  mixing  with  smaller  aircraft 
of  varying  performance  characteristics. 
In  addition,  VFR  and  IFR  aircraft  are 
also  mbdng.  As  this  complexity 
increases,  so  does  the  potential  for 
midair  collisions.  This  type  of  condition 
warrants  an  expansion  of  Gass  C 
airspace. 

The  primary  benefit  of  this  proposed 
rule  is  that  it  would  ensure  that  the 
current  level  of  aviation  safety  remains 
Intact.  The  termination  of  the  Mather 
AFB  Class  C  airspace  area  wou  Id  permit 
transiting  VTR  aircraft  to  fly  closer  to 
McClellan  AFB  without  entering  the 
Class  C  airspace  area.  In  order  to 
minimize  (>otential  conflicts  with  traffic 
Intending  to  land  or  take  off  from  the 
airport,  the  FAA  has  concluded  that  the 
Class  C  airspace  area  at  McClellan  AFB 
should  be  expanded  to  the  south. 

This  proposed  rule  would  have  a 
positive  impact  on  op>erationaI 
efficiency  by  allocating  additional 
airspace  to  users  who  choose  to  avoid 
the  Class  C  airspace  area.  The 
revocation  of  the  Class  C  airspace  area 
at  Mather  AFB  would  significantly 
contract  the  Class  C  airspace  area  in  the 
vidnity  of  McClellan  AFB.  Aircraft 
operaton  who  previously 
drciunnavigated  the  Mather  AFB  Qass 
C  airspace  area  would  be  able  to  fly  In 
this  airspace  without  contacting  ATC  or 
having  lo  satisfy  assodated  avionics 
requirements.  The  planned  expansion  in 
the  McQellan  AFB  Qass  C  airspace  area 
would  involve  some  of  the  airspace  that 
formerly  belonged  to  the  Mather  Class  C 
airapace  area.  Therefore,  no  additional 
airspkace  would  be  converted  into  Class 
C  airspace. 

This  proposed  rule  would  not  impose 
additional  administrative  cost  on  the 
FAA  for  either  personnel  or  equipment. 
The  additional  operations  woriiloed  the 
proposed  rule  is  expeded  to  generate 
can  be  handled  with  current  personnel 
and  equipment  resources  in  place  at  the 
McClellan  AFB,  CA,  Qass  C  airspace 
area.  Another  potential  cost  to  the  FAA 
assodated  with  the  proposed  rule 
would  be  the  revision  of  aeronautical 
charts  to  refied  the  change  in  airspace 
around  McClellan  AFB.  The  change 
would  be  incorporated  during  the 
routine  updating  and  printing  of  the 
charts,  however,  so  that  all  costs 
assodated  with  printing  aeronautical 
charts  are  assumed  to  be  a  normal  cost 
of  doing  business. 

This  proposed  rule  is  not  expeded  to 
impose  any  incremental  costs  on  users 
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to  the  McClellan  AFB.  CA.  Class  C 
airspace  area.  This  assessment  is  based 
on  the  fact  that  the  proposed  rule  would 
only  modify  the  McClellan  AFB.  CA. 
Class  C  airspace  area  by  expanding  it  to 
the  south  of  McClellan  AFB.  This 
additional  airspace  would  be  taken  from 
the  Mather  AFB  Class  C  airspace  area. 
Any  users  of  this  airspace  (i.e.,  pilot 
schools,  air  taxi  operators,  general 
aviation  (GA)  operators)  would  be  able 
to  continue  their  flying  practices  in  the 
same  manner  as  before.  Thus,  the 
proposed  rule  would  not  adversely 
affect  these  airsoace  users. 

This  proposed  rule  would  not  impose 
any  costs  on  either  the  FAA.  the 
aviation  community,  or  society. 
Although  the  FAA  concludes  that  this 
proposed  rule  would  not  have  an  impact 
on  safety  other  than  to  ensure  the 
maintenance  of  current  levels,  the  rule 
proposed  is  expected  to  promote  the 
efficiency  of  operations.  Thus,  the  FAA 
contends  that  this  proposed  rule  is  cost- 
beneficial. 

Regiilatory  Flexibility  Determination 

The  Regulatory  Flexibility  Art  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  types  of  small  entities  that 
would  be  potentially  affected  by  the 
implementation  of  the  proposed  rule  are 
air  taxi  operators  and  pilot  schools. 

Neither  air  taxi  operators  nor  pilot 
schools  would  be  impacted  by  this 
planned  expansion.  This  assessment  is 
based  on  the  fact  that  this  expansion 
would  capture  some  of  the  airspace  that 
was  previously  included  in  the  Mather 
AFB  Class  C  airspace  area.  Current  users 
of  this  airspace  would  be  able  to 
continue  to  do  so  in  the  same  manner 
as  before.  Thus,  there  would  be  no 
incremental  cost  impact  on  these 
operators  as  a  result  of  this  proposed 
rule. 


International  Trade  Impact  Assessment 

This  proposed  rule  would  not  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries  because  the  proposed 
rule  would  neither  impose  costs  on 
aircraft  operators  nor  aircraft 
manufacturers  (U.S.  or  foreign). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  16. 1993,  and 
effective  September  16. 1993.  is 
amended  as  follows; 

Paragraph  4000 — Subpart  C-Class  C 
Airspace 

•         •         •         •         • 

AWP  CA  C  Sacramento.  Mather  AFB.  CA 

[Removedl 
AWP  CA  C  Sacramento,  McClellan  AFB,  CA 

[Revisedl 
Sacramento,  McClellan  AFB,  CA 

(lat  38''40'O4"N.,  long.  121"'24'02"W.) 
Sacramento  Metropolitan  Airport,  CA 

(lat.  38'>41'44"N.,  long.  121''35'27"W.) 
Rio  Linda  Airport,  CA 

(lat.  38°40'34"N.,  long.  121'26'44"W.) 
That  airspace  extending  jipward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  McClellan  AFB. 


excluding  that  airspace  within  an  area 
bounded  by  a  line  l)egiiming  at  a  point  where 
the  321*  bearing  bom  McClellan  AFB 
intersects  the  5-roile  radius  of  McClellan 
AFB;  thence  southeasterly  via  the  321* 
bearing  to  a  point  where  it  intersects  the  007' 
bearing  from  Rio  Linda  Airport  and  thence 
direct  to  the  point  where  the  187"  bearing 
from  the  Rio  Linda  Airport  intersects  the 
215*  bearing  from  McClellan  AFB  and  thence 
southwesterly  via  the  215'  t)earing  to  the  5- 
mile  radius  of  McClellan  AFB;  and  the 
airspace  extending  upward  from  1,600  feet 
MSL  to  4,100  feet  MSL  within  a  lO-mile 
radius  of  McClellan  AFB  to  the  points  where 
the  10-mile  radius  intercepts  the  lO-mile 
radius  of  the  Sacramento  Metropolitan 
Airport,  CA,  Class  airspace  area. 

•  •         •         •         • 

Paragraph  5000 — Subpart  D-Class  D 
Airspace 

AWP  CA  D  Sacramento  Executive  Airport. 

CA  (Revised) 
Sacramento  Executive  Airport,  CA 

(lat.  38''30'45"N.,  long.  121''29'37"W.) 
Sacramento  VORTAC,  CA 

(lat.  38'26'37"N.,  long.  121»33'06"W.) 
Sacramento  McClellan  AFB,  CA 

(lat.  38''40'04"N.,  long.  121'>24'02"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Sacramento 
Executive  Airport  and  within  1.8  miles  each 
side  of  the  Sacramento  VORTAC  032'  radial, 
extending  from  the  4.3-mile  radius  southwest 
of  the  VORTAC,  excluding  that  airspace 
within  the  Sacramento  McClellan  AFB.  CA, 
and  the  Sacramento  Metropolitan  Airport, 
CA,  Class  C  airspace  areas. 

*  •         •         •         • 

Paragraph  6003 — Subpart  E-Class  E 
airspace  areas  designated  as  an  extension  to 
a  Class  C  surface  area 


AWP  CA  E3  Sacramento,  Mather  AFB,  CA 
[Removedl 

•         *         •         •         • 

Issued  in  Washington,  DC.  on  January  27. 
1994. 
WUlis  C.  Nelson. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
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SACRAMENTO,  CA 
CLASS  C  AIRSPACE  AREA 


( Not  to b9  u»0«Horn»¥lg9tlon) 


SAC        ^^ 

VORTAC         V 


BOROES  CLARKSBURG 


OnpMc  rvpafM  by  m* 

PIDVUL  AVUTION  AOWIMS'mATION 

CartegrapMc  tundarM  fcWw 


[FR  Doc.  94-2681  Filed  2  4  04;  8.45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

34  CFR  Chapter  VI 

Direct  Student  Loan  Regulations 
Negotiated  Rulemalcing  Advisory 
Committee  Meeting 

agency:  Department  of  Education. 
ACTION:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  February  14-15, 1994  from  9  am 
to  5  pm. 

ADOftESSES:  The  Washington  Marriot 
Hotel.  1221  22nd  Street  NW.. 
Washington.  DC  (202)  872-1500. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck.  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
U.S.  Department  of  Education.  400 
Maryland  Avenue  SW.  (room  4082. 
ROB-3).  Washington.  DC  20202-5100. 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  am  and  8  pm. 
Eastern  time.  Monday  through  Friday. 

SUPPt£MENTARY  INFORMATION:  The  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  Sections  422  and  457  of 
the  Higher  Education  Act  of  1965.  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-468,  as 
amended;  5  U.S.C.  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  the  Direct  Student  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  of  such  students. 


The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 

— Review  of  Meeting  Summary 
— Adoption  of  Protocols 
— Set  Public  Participation  Time 
— Other  Preliminary  Business 
— School  Participation  (3rd  Year) 
— Loan  Origination  (2nd  Year  and 

Beyond) 
— Borrower  Provisions 
—Additional  Topics  that  Fit  With 

Preceding  Topics 
— Set  Agenda  for  March  Meeting 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  a  delay  in  the  collection  and 
transmission  of  information  forlhe 
agenda. 

Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082.  ROB-3.  7th  and  D  Streets 
SW..  Washington,  DC  from  the  hours  of 
9  am  and  5  pm  weekdays,  except 
Federal  holidays. 

Dated:  January  30. 1994. 
David  A.  Longanecker. 

Assistant  Secretary,  Office  of  Postsecondary 
Education.  U.S.  Department  of  Education. 
(FR  Doc.  94-2650  Filed  2-4-94;  8;45  amj 
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34  CFR  Chapter  VI 

Guaranty  Agency  Reserves  Negotiated 
Ruiemalung  Advisory  Committee 
Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  February  16-17. 1994  from  9  am 
to  5  pm. 

ADDRESSES:  The  Washington  Marriott 
Hotel.  1221  22nd  Street  NW.. 
Washington.  DC  (202)  872-1599. 
FOR  FURTHER  INFORMATK)N  COffTACT: 
Jennifer  Peck.  Office  of  the  Assistant  for 
Postsecondary  Education.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  (room  4082,  ROB-3). 
Washington,  DC  20202-5100  telephone: 
(202)  708-5547.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  am  and  8  pm.  Eastern  time, 
Monday  through  Friday. 

SUPPt-EMENTARY  INFORMATION:  The 
Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648.  as 
amended;  5  U.S.C  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  advances  for  reserve  funds  of 
State  and  nonprofit  private  loan 
insurance  programs.  These  standards, 
criteria,  procedures  and  regulations  will 
implement  section  422  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Student  Loan  Reform  Act  of  1993 
beginning  with  the  academic  year  1995- 
1996  (20  U.S.C  1072). 

The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 

— Review  of  Meeting  Summary 

— Adoption  of  Protocols 

— Set  Public  Participation  Time 

— Other  Preliminary  Business 

— Administrative  procedures 

— A  Department  of  Education  Listing  of 

Proposed  Regulations  Relative  to 

Guaranty  Agency  Reserves 

—Additional  Topics  that  Fit  with  the 

Preceding  Topics 
— Set  Agenda  for  March  Meeting 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  a  delay  in  the  collection  and 
transmission  of  information  for  the 
agenda. 

Records  are  kept  of  all  committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082,  ROB-3.  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  am  and  5  pm  weekdays,  except 
Federal  holidays. 

Dated;  January  30,  1994. 
David  A.  Longanecker, 

Assistant  Secretary.  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 
IFR  Doc  94-2651  Filed  2-4-94;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  516  and  552 
[GSA  Notice  5-381] 

General  Services  Administration 
Acquisition  Regulation:  Discontinuing 
Paper  Orders 

AGENCY:  Office  of  Acquisition  Policy. 
GSA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR),  that 
would  revise  the  clause  at  552.216-73, 
Placement  of  Orders,  to  provide  for  the 
placement  of  orders  through  computer- 
to-computer  Electronic  Data  Interchange 
(EDI)  or  by  an  altomative  method 
employing  facsimile  transmission  if 
computer-to-computer  EDI  is  not 
possible  and  to  prescribe  a  new  clause 
describing  ordering  inform.afion  a 
contrpctor  should  provide  to  the 
contracting  officer. 

DATES:  Comments  are  due  in  writing  on 
or  before  March  9,  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  GSA  Desk  Officer, 
Room  3235.  NEOB,  Washington.  DC 
20503  and  to  Ms.  Marjorie  Ashby, 
General  Services  Administration,  Office 
of  GSA  Acquisition  Policy.  18th  and  F 
Streets  NW.,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATKX  CONTACT: 
Paul  Linfield,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  January  22, 1993.  the  Federal 
Supply  Service  (FSS)  published  notice 
in  the  Federal  Register  (58  FR  5731)  of 
its  intent  after  October  1, 1993,  to 
discontinue  issuing  paper  deliver  orders 
in  favor  of  electronic  distribution  of 
delivery  orders  under  stock,  special 
order  program,  and  schedule  contracts. 
This  change  to  the  GSAR  revises  the 
clause  at  552.216-73,  Placement  of 
Orders,  to  provide  for  placement  of 
orders  through  computer-to-computer 
Electronic  Data  Interchange  (EDI)  or  by 
an  alternative  method  employing 
facsimile  transmission  if  computer-to- 
computer  EDI  is  not  possible.  Other 
agencies,  if  authorized  to  directly  place 
delivery  orders  under  a  GSA  contract, 
may  continue  to  mail  paper  orders.  The 
change  also  prescribes  a  new  clause 
describing  ordering  information  a 
contractor  should  provide  to  the 
contracting  officer. 


B.  Executive  Order  12866 

This  rule  was  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
Executive  Order  12866,  Regulatory 
Planning  and  Review. 

C.  Regulatory  Flexibility  Act 

An  initial  regulatory-  flexibility 
analysis  has  been  prepared  and 
submitted  to  the  Acting  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  Copies  of  the  initial 
regulatory  flexibility  analysis  are 
available  from  the  office  identified 
above.  The  initial  regulatory  fiexibility 
analysis  indicates  that  the  proposed  rule 
will  affect  contractors,  including  small 
businesses  under  FSS  solicitations 
issued  under  its  Stock,  Special  Order, 
and  Multiple  Award  Schedule 
Programs.  In  FY  1993  more  than  850 
solicitations  were  issued  and 
approximately  35,000  offers  were 
received.  Approximately  75  percent 
were  received  from  small  business 
concerns.  On  January  22,  1993,  FSS 
published  a  notice  of  intent  to 
discontinue  placing  paper  delivery 
orders  (58  FR  5731)  and  invited  public 
comment.  Of  the  70  comments  received 
there  were  five  received  from  small 
businesses  that  expressed  concern  about 
the  effect  of  the  policy  on  small 
business.  One  stated  it  personally  would 
not  be  affected  and  a  second  indicated 
the  policy  would  impose  some 
inconvenience  as  it  currently  had  no 
computer  or  FAX  capability.  Three 
expressed  concern  over  their  ability  to 
continue  to  be  Government  suppliers  as 
they  currently  had  neither  a  EDI 
compatible  computer  or  facsimile 
machine. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for 
approval.  Comments  on  the  information 
collection  requirements  may  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB,  Attention: 
Desk  Officer  for  GSA.  Washington,  DC 
20503.  The  title  of  one  of  the 
information  collections  is  "GSAR 
552.216-73,  Placement  of  Orders."  used 
in  GSA's  Federal  Supply  Services' 
(FSS's)  Stock,  Special  Order,  and 
Schedule  Programs.  FSS  intends  to 
maximize  the  use  of  computer-to- 
computer  electronic  data  interchange 
(EDI)  to  place  delivery  orders.  To 
accomplish  computer-to-computer  EDI, 
a  company  will  have  to  enter  into  a 
Trading  Partner  Agreement  (TPA)  with 
FSS  (as  an  alternative,  a  contractor  can 


receive  delivery  orders  through 
facsimile  transmission).  This  extended 
use  of  EDI  furthers  congressional  and 
executive  branch  policies  that  Federal 
agencies  provide  leadership  in 
advancing  environmental  objectives 
through  technology  and  the  expanded 
use  of  electronic  commerce. 

FSS  anticipates  entering  into  400 
TPA's  with  contractors,  an  expansion  of 
the  information  collection  currently 
approved  under  OMB  Control  No.  3090- 
0248.  The  same  protocols  apply  to  a 
contractor's  commercial  activity. 
Consequently,  if  it  currently  uses 
electronic  commerce  for  its  commercial 
activity,  the  total  burden  is  the  time  it 
takes  to  sign  and  submit  its  current 
protocols.  Otherwise,  it  is  estimated  that 
it  would  take  approximately  one  hour 
for  a  contractor  to  develop  the  necessary 
protocols.  Based  upon  one  hour  per 
respondent,  the  additional  burden  to  the 
public  will  be  400  hours.  The  title  of  the 
second  information  collection  is 
552.216-74.  Ordering  Information.  This 
information  collection  requires  offerors 
to  identify  their  representative  who  is 
familiar  with  establishing  EDI 
interfaces;  telephone  numbers  of 
facsimile  equipment,  if  computer-to- 
computer  EDI  is  not  practicable:  and 
postal  mailing  addresses,  if  delivery 
orders  are  mailed.  It  is  estimated  that  it 
will  take  an  average  of  one-half  hour  to 
develop  this  information. 

Based  upon  one-half  hour  per 
respondent  and  approximately  35,000 
respondents,  the  additional  burden  will 
be  17,500  hours. 

List  of  Subjects  in  48  CFR  Parts  516  and 
552 

Government  procurement. 
Accordingly,  it  is  proposed  to  amend 
48  CFR  parts  516  and  552  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  516  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 
PART  51ft-TYPES  OF  CONTRACTS 

2.  Section  516.505  is  revised  to  read 
as  follows: 

516.505    Contract  clauses.  , 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.216-73,  Placement  of 
Orders,  in  solicitations  and  contracts  for 
stock  or  special  order  program  items 
when  the  contract  authorizes  agencies 
other  than  FSS  to  issue  delivery  orders. 
If  only  FSS  will  issue  delivery  orders 
under  any  of  its  supply  programs,  use 
Alternate  I.  If  a  Federal  Supply 
Schedule  contract  (single  or  multiple 
award)  permits  other  agencies  to  issue 
delivery  orders,  use  Alternate  II. 
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(b)  The  contracting  officer  shall  insert 
the  provision  at  552.216-74.  Ordering 
Information,  in  solicitations  for  stock 
items  and  in  other  Federal  Supply 
Service  solicitations  when  FSS  alone 
will  issue  delivery  orders.  If  the  contract 
will  authorize  paper  delivery  orders,  use 
Alternate  I.  If  a  Federal  Supply  Multiple 
Award  Schedule  contract  permitting 
other  agencies  to  issue  delivery  orders  is 
contemplated,  use  Alternate  II. 

3.  Section  552.216-73  is  revised  to 
read  as  follows: 

552.21 6-73    Placement  of  orders. 

As  prescribed  in  516.505(a).  insert  the 
following  clause: 

Placement  of  Orders  (XXX  1993) 

(a)  Delivery  orders  (orders)  will  be  placed 
by: 

[Contracting  Officer  insert  names  of  Federal 
agencies] 

(b)  Orders  may  be  placed  through 
Electronic  DaU  Interchange  (EDI)  or  mailed 
in  paper  form.  EDI  orders  shall  be  placed 
using  the  American  National  Standards 
Institute  (ANSI)  XI 2  Standard  for  Electronic 
Data  Interchange  (EDI)  format. 

(c)  GSA's  Federal  Supply  Service  (FSS).  if 
specified  in  paragraph  (a)  above,  will  place 
all  orders  by  EDI  using  computer-to- 
computer  EDI.  whenever  possible.  If 
computer-to-computer  EDI  is  not  possible,  an 
alternative  method  allowing  the  Contractor  to 
receive  orders  by  facsimile  transmission  will 
be  used.  Subject  to  the  Contractor's 
agreement,  other  agencies  may  place  orders 
by  EDI. 

(d)  When  computer-to-computer  EDI 
procedures  will  be  used  to  place  orders,  the 
Contractor  shall  enter  into  one  or  more 
Trading  Partner  Agreements  (TPA)  with  each 
Federal  agency  placing  orders  electronically 
in  order  to  ensure  mutual  understanding  by 
the  parties  of  certain  electronic  transaction 
conventions  and  to  recognize  the  rights  and 
responsibilities  of  the  parties  as  they  apply 
to  this  method  of  placing  orders.  The  TPA 
must  identify,  among  other  things,  the  third 
party  provider(s)  through  which  electronic 
orders  are  placed,  the  transaction  sets  used, 
security  procedures,  and  guidelines  for 
implementation. 

(e)  The  Contractor  shall  be  responsible  for 
providing  its  own  hardware  and  software 
necessary  to  transmit  and  receive  data 
electronically.  Additionally,  each  party  to  the 
TPA  shall  be  responsible  for  the  costs 
associated  with  its  use  of  third  party  provider 

.  services. 

(0  Nothing  In  the  TPA  will  invalidate  any 
part  of  this  contract  between  the  Contractor 
and  the  General  Services  Administration.  All 
terms  and  conditions  of  this  contract  that 
otherwise  would  be  applicable  to  a  mailed 
order  shall  apply  to  the  electronic  order. 

(g)  The  basic  content  and  format  of  the 
TPA  will  be  provided  by:  General  Services 
Administration.  Systems  Inventory  and 
Operations  Management  Center  {TCS), 
Washington.  DC  20406.  Telephone: 
(Contracting  Officer  insert.  FAX:  appropriate 
telephone  numbers) 


A,'fernafe  /  (XXX  1993).  As  prescribed  in 
516.505(a),  substitute  the  following 
paragraphs  (a),  (b),  (c),  and  (d)  for  paragraphs, 
(a),  (b).  (c),  and  (d).  of  the  basic  clause: 

(a)  All  delivery  orders  (orders)  under  this 
contract  will  be  placed  by  the  General 
Services  Administration's  Federal  Supply 
Ser\'ice  (FSS).  The  Contractor  is  not 
authorized  to  accept  orders  from  any  other 
agency.  Violation  of  this  restriction  may 
result  in  termination  of  the  contract  pursuant 
to  the  default  clause  of  this  contract. 

(b)  All  orders  shall  be  placed  by  Electronic 
Data  Interchange  (EDI)  using  the  American 
National  Standards  Institute  (ANSI)  X12 
Standard  for  Electronic  Data  Interchange 
(EDI)  format. 

(c)  Transmission  will  be  computer-to- 
computer  EDI,  whenever  possible.  If 
computer-to-computer  EDI  is  not  possible,  an 
alternative  method  allowing  the  Contractor  to 
receive  orders  by  facsimile  transmission  will 
be  used. 

(d)  When  computer-to-computer  EDI 
procedures  will  be  used  to  place  orders,  the 
Contractor  shall  enter  into  a  Trading  Partner 
Agreement  (TPA)  with  FSS  in  order  to  ensure 
mutual  understanding  by  the  parties  of 
certain  electronic  transaction  conventions 
and  to  recognize  the  rights  and 
responsibilities  of  the  parties  as  they  apply 
to  &is  method  of  placing  orders.  The  TPA 
must  identify,  among  other  things,  the  third 
party  provider(s)  through  which  electronic 
orders  are  placed,  the  transaction  sets  used, 
security  procedures,  and  guidelines  for 
implementation. 

Alternate  U  (XXX 1993).  As  prescribed  in 
516.505(a),  substitute  the  following 
paragraph  (a)  for  paragraph  (a)  of  the  basic 
clause: 

(a)  Delivery  orders  under  this  contract  may 
be  placed  by  either  the  using  Federal 
agencies  or  the  General  Services 
Administration's  Federal  Supply  Service 
(FSS). 

4.  Section  552.216-74  is  added  to 
read  as  follows: 

552.216-74    Ordering  Information. 

As  prescribed  in  516.505(b).  insert  the 
following  provision: 

Ordering  Infbnnatioo  (XXX  1993) 

(a)  In  accordance  with  the  Placement  of 
Orders  clause  of  this  solicitation,  the  offeror 
elects  to  receive  orders  placed  by  GSA's 
Federal  Supply  Service  (FSS)  by  either  () 
facsimile  transmission  or  0  computer-to- 
computer  Electronic  Data  Interchange  (EDI). 

(b)  An  offeror  electing  to  receive  computer- 
to-computer  EDI  is  requested  to  indicate 
below  the  name,  address,  and  telephone 
number  of  the  representative  to  be  contacted 
regarding  establishment  of  an  EDI  interface. 


(c)  An  offeror  electing  to  receive  orders  by 
facsimile  transmission  is  requested  to 
indicate  below  the  telephone  numbers)  for 
facsimile  transmission  equipment  where 
orders  should  be  forwarded. 


(End  of  Provision) 

Alternate  I  (XXX  1993).  As  prescribed  in 
516.505(b),  add  the  following  paragraph  (d) 
to  the  basic  provision: 

(d)  If  the  Placement  of  Orders  clause 
provides  for  the  mailing  of  orders,  the  offeror 
is  requested  to  include  the  postal  mailing 
address. 


Alternate  II  (XXX 1993).  As  prescribed  in 
516.505(b),  add  the  following  paragraphs  (d) 
and  (e)  to  the  basic  provision: 

(d)  For  mailed  orders,  the  offeror  is 
requested  to  include  the  postal  mailing 
address(es)  where  paper  form  orders  should 
be  mailed. 


(e)  Offerors  marketing  through  dealers  are 
requested  to  indicate  below  whether  those 
dealers  will  be  participating  in  the  proposed 
contract. 

Yes(    )  No(     ) 

If  "yes"  is  checked,  ordering  information  to 
be  inserted  above  shall  reflect  that  in 
addition  to  offeror's  name,  address,  and 
facsimile  transmission  telephone  number, 
orders  can  be  addressed  to  the  offeror's  name, 
c/o  nearest  local  dealer.  In  this  event,  two 
copies  of  a  list  of  participating  dealers  shall 
accompany  this  offer,  and  shall  also  be 
included  in  Contractor's  Federal  Supply 
Schedule  pricelist. 

Dated:  November  29. 1993. 
Richard  H.  Hopf,  DI, 
Associate  Administrator  for  Acquisition 
Policy. 
|FR  Doc  94-2678  Filed  2-4-94;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

n-D.) 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

SUMHIARY:  NMFS  aimounces  that  the 
South  Atlantic  Fishery  Management 
Council  has  submitted  Amendment  6  to 
the  Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  for  review  by  the  Secretary  of 
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Commerce  (Secretary).  Written 
comments  are  requested  from  the 
public. 

DATES:  Written  comments  must  be 
received  on  or  before  March  31,  1994. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9450  Koger  Boulevard,  St.  Petersburg, 
FL  33702. 

Requests  for  copies  of  Amendment  6, 
which  includes  a  regulatory  impact 
review/initial  regulatory  flexibility 
analysis  and  an  environmental 
assessment,  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council,  1 
Southpark  Circle,  suite  306,  Charleston, 
SC  29407-4699;  F.\X  803-769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  813-893-3161. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
publish  a  notice  that  the  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 

Amendment  6  proposes  to:  (1) 
Establish  quotas  and  trip  limits  for 
snowy  grouper  and  golden  tilefish — 
quotas  would  be  reduced  in  equal 
amounts  in  each  of  3  years  beginning 
with  1994;  (2)  impose  a  trip  limit  of  one 
Warsaw  grouper  and  one  speckled  hind 
per  vessel  and  prohibit  sale  of  these 
species;  (3)  include  tilefish  species  in 
the  current  grouper  bag  limit;  (4)  require 
that  vessel  logbooks  be  submitted  by  all 
permitted  vessels;  and  (5)  close  the 
Oculina  Bank  habitat  area  of  particular 
concern  to  fishing  for  snapper-grouper 
species  and  prohibit  fishing  while 
anchored  in  that  area. 

Proposed  regulations  to  implement 
Amendment  6  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  1, 1994. 
)oe  P.  Clem, 

Chief.  Plans  and Pegulations  Division, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-2639  Filed  2-1-94;  4:35  pml 
BILLING  CODE  3S10-22-M 


50  CFR  Part  651 
p.D.  020194] 

Northeast  Multlspectes  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  a 
Secretarial  amendment  to  a  fishery 
management  plan  and  request  for 
comments. 


SUMMARY:  NMFS  announces  that,  acting 
on  behalf  of  the  Secretary  of  Commerce 
(Secretary),  it  has  prepared  a  Secretarial 
amendment  (Amendment  6)  to  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP) 
and  is  making  it  available  for  public 
review  and  comment.  Written 
comments  are  requested  from  the 
public. 

DATES:  Written  comments  on  the 
amendment  must  be  received  on  or 
before  March  26, 1994. 
ADDRESSES:  Copies  of  the  Secretarial 
Amendment/Environmental 
Assessment/Regulatory  Impact  Review 
may  be  obtained  from  Richard  B.  Roe, 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  Northeast 
Regional  Office,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Comments 
should  be  sent  to  the  same  address; 
please  mark  the  envelope  "Multispecies 
Secretarial  Amendment  Comments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Seamans,  508-281-9244. 
SUPPLEMENTARY  INFORMATION: 
Amendment  6  was  prepared  by  NMFS 
under  authority  of  section  304(c)(1)(B) 
of  the  Magnuson  Fishery  Conser\'ation 
and  Management  Act  (Magnuson  Act), 
which  provides  for  the  Secretary  to 
prepare  an  FMP  or  FMP  amendment 
when  the  appropriate  Council  does  not 
submit  a  revised  amendment  to  replace 
a  disapproved  portion  of  an  FMP 
amendment.  The  Secretary  does  not 
intend  to  implement  this  amendment 
unless  absolutely  necessary. 

In  response  to  a  severely  overfished 
condition  of  haddock,  cod,  and 
yellovklail  flounder,  the  Council 
submitted  Amendment  5  to  the  FMP, 
which  was  approved  January  3,  1994, 
except  for  two  measures  that  were 
disapproved  on  September  30,  1993. 
The  two  disapproved  measures  were  a 
5,000-pound  (2,268-kg)  possession  limit 
for  haddock  and  an  exemption  to  the 
FMP  regulations  for  winter  fiounder 
when  fishing  in  state  waters.  The  5,000- 
pound  (2,268-kg)  possession  limit  for 
haddock  was  disapproved  because  the 


Secretary  determined  it  was  inadequate 
to  protect  haddock  stocks  on  the 
Georges  Bank  and  in  the  Gulf  of  Maine, 
which  are  at  historically  low  levels  of 
abundance. 

An  emergency  rule  was  implemented 
effective  from  January  3, 1994.  through 
April  2. 1994  (59  FR  26,  January  3, 
1994),  that  contains  the  following 
measures:  (1)  A  possession  limit  for 
haddock  for  all  vessels  permitted  under 
the  multispecies  fishery,  except  scallop 
dredge  vessels,  which  are  prohibited 
from  possessing  or  landing  haddock;  (2) 
a  closure  of  the  Closed  Area  II  to  all 
vessels  except  scallop  dredge  vessels 
and  lobster  pot  vessels  from  January 
through  May;  (3)  an  expansion  of  Closed 
Area  II  by  20  minutes  longitude  west 
and  15  minutes  latitude  south,  along  its 
western  and  southern  boundaries;  (4)  a 
suspension  of  the  February  through  May 
closure  of  Closed  Area  I  to  all  vessels 
except  those  using  sink  gillnet  gear;  (5) 
a  prohibition  on  transfer  of  fish  at  sea; 
and  (6)  a  ban  on  pair  trawling  in  the 
multispecies  fishery. 

Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  was  approved  on 
January  3,  1994,  and  has  several 
measures  also  contained  in  the 
emergency  rule.  Since  Amendment  5  is 
scheduled  for  implementation  before 
the  current  emergency  rule  expires  on 
April  2, 1994,  those  measures  are  not 
contained  in  proposed  Amendment  6. 
Measures  contained  in  Amendment  5 
that  are  not  contained  in  proposed 
Amendment  6  are:  (1)  An  expansion  of 
the  size  of  Closed  Area  11;  (2)  a 
suspension  of  the  closure  of  Closed  Area 
I  to  all  vessels  except  vessels  using  sink 
gillnet  gear;  (3)  a  prohibition  on  the 
transfer  of  fish  at  sea;  and  (4)  a  ban  on 
pair  trawling. 

Proposed  Amendment  6  contains  two 
measures:  (1)  A  500-pound  (226.8-kg) 
possession  limit  for  haddock,  for  all 
vessels  permitted  under  the 
multispecies  fishery,  except  sea  scallop' 
dredge  vessels  which  are  prohibited 
from  possessing  or  landing  haddock, 
and  (2)  a  closure  of  Closed  Area  II  to  all 
vessels,  except  lobster  pot  vessels  and 
scallop  dredge  vessels,  from  January 
through  June,  on  an  annual  basis. 
NMFS  is  interested  in  receiving 
comments  on  Amendment  6,  the  EA  and 
RIR  and  will  consider  all  public 
comments  before  a  decision  is  made 
whether  or  not  to  approve  the 
Amendment.  Proposed  regulations  to 
implement  Amendment  6  will  be 
published  within  15  days  after  the 
submission  of  the  amendment  to  the 
New  England  Fishery  Management 
Council  for  its  consideration  and 


< 
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comment  as  required  under  section 
304(c)(2)(A)(iii)  of  the  Magnuson  Act. 

Authority:  16  U.S.C  IBCTletseq. 

Dated:  February  1. 1994. 
David  S.  Ciestiii, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-2640  Filed  2-1-94;  4:35  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  ruJes  or 
proposed  ailes  that  are  appttcabte  to  the 
publrc.  Notices  of  heanr^gs  and  investigations, 
committee  meetings,  agency  decisions  artd 
rubngs,  delegations  of  auttrority.  filtng  of 
petitions  ar>d  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Availability  of  Appealable  Decisions 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice:  Legal  Notice  for 
Availability  for  Comment  of  Decisions 
That  May  be  Appealable  Under  36  CFR 
Part  215. 

SUMMARY:  Responsible  Officials  in  the 
Southwestern  Region  will  publish 
notice  of  availability  for  comment  and 
notice  of  decisions  that  may  be  subject 
to  administrative  appeal  under  36  CFR 
part  215.  These  notices  will  be 
published  in  the  legal  notice  section  of 
the  newspapers  listed  in  the 
Supplementary  Information  section  of 
this  notice.  As  provided  in  36  CFR  215.5 
and  215.9,  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  notice  of  decisions  that 
may  be  subject  to  administrative  appeal. 
Newspaf)er  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  in  or  affected  by  a  specific 
decision. 

DATES:  Use  of  these  newspapers  for 
purpose  of  publishing  legal  notices  for 
comment  and  decisions  that  may  be 
subject  to  appeal  under  36  CFR  part  215 
shall  begin  January  3, 1994  and 
continue  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Jackson,  Regional  Appeals 
Coordinator,  Southwestern  Region.  517 
Gold  Avenue  SW,  Albuquerque,  New 
Mexico  87102,  505-842-3305. 
SUPPLEMENTARY  INFORMATIOfI: 
Responsible  Officials  in  the 
Southwestern  Region  will  give  legal 
notice  of  decisions  that  may  be  subject 
to  appeal  under  36  CFR  part  215  in  the 
following  newspapers  which  are  listed 
by  Forest  Service  administrative  unit. 
Where  more  than  one  newspaper  is 


listed  for  any  unit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  for  decisions  that  may  be 
subject  to  administrative  appeal.  As 
provided  in  36  CFR  215.5,  the 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  a  notice  of 
decision  in  the  primary  newspaper. 
Notice  by  Regional  Forest  of 

Availability  for  Comment  and 
Decisions  affecting  New  Mexico 
Forests: 
Albuquerque  Journal,  published  daily 
in  Albuquerque,  BemaUllo  County, 
New  Mexico,  for  comment  and 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  New 
Mexico  and  for  any  decisions  of 
Region-wide  impact. 
Notice  by  Regional  Forester  of 
Availability  for  Comment  and 
Decisions  affecting  Arizona  Forests: 
The  Arizona  Republic  published  daily 
in  Phoenix,  Maricopa  County, 
Arizona,  for  comment  and  decisions 
affecting  National  Forest  System 
lands  in  the  State  of  Arizona  and  for 
any  decisions  of  Region-wide 
impact. 
Notice  by  Regional  Forester  of 
Availability  for  Comment  and 
Decisions  affecting  Grasslands  in 
New  Mexico,  Oklahoma,  and 
Texas,  Rita  Blanca  National 
Grasslands: 
National  Grasslands  in  Cimarron 
County,  Oklahoma.  Boise  City 
News,  published  weekly  on 
Wednesday  in  Boise  City.  Cimarron 
County,  Oklahoma. 
National  Grasslands  in  Dallam 
County,  Texas.  The  Texan, 
published  daily  except  Sunday,  in 
Dalhart,  Dallam  County,  Texas. 
Kiowa  National  Grasslands.  Union 
County  Leader,  published  weekly 
on  Wednesday  in  Clayton,  Union 
County,  New  Mexico. 
Black  Kettle  National  Grasslands: 
National  Grasslands  in  Roger  Mills 
County,  Oklahoma.  Cheyenne  Star, 
published  weekly  on  Thursday  in 
Cheyenne,  Roger  Mills  County, 
Oklahoma. 
National  Grasslands  in  Hemphill 
County,  Texas.  The  Canadian 
Record,  published  weekly  on 
Thursday  in  Canadian,  Hemphill 
County,  Texas. 


McClellan  Creek  National  Grasslands: 

National  Grasslands  in  Gray 

County,  Texas. 
The  Pampa  News,  published  daily 

except  Saturday,  iii  Pampa.  Gray 

County,  Texas. 

Arizona  National  Forests 

Apache  Sitgreaves  National  Forests 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

The  White  Mountain  Independent, 
published  Tuesday  and  Thursday 
semi-weekly  in  Show  Low,  Navajo 
County, .Arizona. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Alpine  District:  The  White  Mountain 
Independent,  published  Tuesday 
and  Thursday  semi-weekly  in  Show 
Low.  Navajo  County,  Arizona. 

Cbevelon  District:  The  White 
Mountain  Independent,  published 
Tuesday  and  Thursday  semi-weekly 
in  Show  Low,  Navajo  County, 
Arizona. 

Clifton  District:  Copper  Era,  published 
Wednesday  weekly  in  Clifton, 
Greenlee  County,  Arizona. 

Heber  District:  The  White  Mountain 
Independent,  published  Tuesday 
and  Thursday  semi-weekly  in  Show 
Low,  Navajo  County,  Arizona. 

Lakeside  District:  The  White 
Mountain  Independent,  published 
Tuesday  and  Thursday  semi-weekly 
in  Show  Low,  Navajo  County. 
Arizona. 

Springen'ille  District:  The  White 
Mountain  Independent,  published 
Tuesday  and  Thursday  semi-weekly 
in  Show  Low,  Navajo  County, 
Arizona. 

Coconino  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Arizona  Daily  Sun,  published  daily 
Monday-Sunday,  in  Flagstaff, 
Coconino  County,  Arizona. 
Notice  by  District  Ranger  of  availability 
for  Coounent  and  Decisions: 

Beaver  Creek  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff.  Coconino 
County,  Arizona. 

Blue  Ridge  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff.  Coconino 
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County,  Arizona. 

Peaks  District:  Arizona  Daily  Sun, 
published  daily  Monday-Sunday,  in 
FlagstafT,  Coconino  County, 
Arizona. 

Long  Valley  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County,  Arizona. 

Mormon  Lake  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County.  Arizona. 

Sedona  District:  Red  Rock  News, 
Published  weekly  Wednesday  and 
Friday  in  Sedona,  Coconino 
County,  Arizona. 

Coronado  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

The  Arizona  Daily  Star,  published 
daily,  Monday-Sunday,  in  Tucson, 
Pima  County,  Arizona. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Douglas  District:  Daily  Dispatch, 
published  daily  Tuesday-Friday, 
and  Sunday  in  Douglas,  Cochise 
County,  Arizona. 

Nogoles  District:  Nogales 
International,  published  weekly  on 
Tuesday  and  Friday  in  Nogales, 
Santa  Cruz  County,  Arizona. 

Sierra  Vista  District:  Sierra  Vista 
Herald,  published  daily  Sunday- 
Friday,  in  Sierra  Vista,  Cochise 
County,  Arizona. 

Safford  District:  Eastern  Arizona 
Courier,  published  weekly  on 
Wednesday,  in  Safford.  Graham 
County,  Arizona. 

Santa  Catalina  District:  The  Arizona 
Daily  Star,  published  daily, 
Monday-Sunday,  in  Tucson,  Pima 
County,  Arizona. 

Kaibab  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Arizona  Daily  Sun,  published  daily 
Monday-Sunday,  in  Flagstaff, 
Coconino  County,  Arizona. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Chalender  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County.  Arizona. 

North  Kaibab  District:  Arizona  Daily 
Sun,  published  daily  Monday- 
Sunday,  in  Flagstaff,  Coconino 
County.  Arizona. 

Tusayan  District:  Arizona  Daily  Sun, 
published  daily  Monday-Sunday,  in 


Flagstaff,  Coconino  County, 
Arizona. 
Williams  District:  Arizona  Daily  Sun, 
published  daily  Monday-Sunday,  in 
Flagstaff,  Coconino  County, 
Arizona. 

Prescott  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Prescott  Courier,  published  daily  in 

Prescott,  Yavapai  County,  Arizona. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 

Decisions: 
Bradshaw  District:  Prescott  Courier, 

published  daily  in  Prescott,  Yavapai 

County,  Arizona. 
China  Valley  District:  Prescott 

Courier,  published  daily  in  Prescott, 

Yavapai  County,  Arizona. 
Verde  District:  Prescott  Courier, 

published  daily  in  Prescott,  Yavapai 

County,  Arizona. 

Tonto  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Mesa  Tribune,  published  daily  in 

Mesa,  Maricopa  County.  Arizona. 
Newspapers  providing  additional 

notice  by  Tonto  Forest  Supervisor 

of  Availability  for  Comment  and 

Decisions: 
Foothills  Sentinel,  published  weekly 

on  Wednesday  in  Cave  Creek, 

Maricopa  County.  Arizona. 
Arizona  Silver  Belt,  published  weekly 

on  Thursday  in  Globe,  Gila  County, 

Arizona. 
Payson  Roundup,  published  weekly 

on  Friday  in  Payson,  Gila  County, 

Arizona. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 

Decisions: 
Cave  Creek  District:  Foothills 

Sentinel,  published  weekly  on 

Wednesday  in  Cave  Creek. 

Maricopa  County,  Arizona. 
Globe  District:  Arizona  Silver  Belt, 

published  weekly  on  Thursday  in 

Globe,  Gila  County,  Arizona. 
Mesa  District:  Mesa  Tribune, 

published  daily  in  Mesa,  Maricopa 

County,  Arizona. 
Payson  District:  Payson  Roundup, 

published  weekly  on  Friday  in 

Payson,  Gila  County,  Arizona. 
Pleasant  Valley  District:  Payson 

Roundup,  published  weekly  on 

Friday  in  Payson,  Gila  County, 

Arizona. 
Tonto  Basin  District:  Payson 

Roundup,  published  weekly  on 

Friday  in  Payson,  Gila  County, 

Arizona. 


New  Mexico  National  Forests 

Carson  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Taos  News,  published  weekly  on 

Thursday  in  Taos.  Taos  County. 

New  Mexico. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 

Decisions: 
Canjilon  District:  Rio  Grande  Sun, 

published  Wednesday  in  Espanola. 

Rio  Arriba  County.  New  Mexico. 
El  Rito  District:  Rio  Grande  Sun, 

published  Wednesday  in  Espanola, 

Rio  Arriba  County,  New  Mexico. 
Jicarilla  District:  Farmington  Daily 

Times,  published  daily  in 

Farmington,  San  Juan  County,  New 

Mexico. 
Camino  Real  District:  Taos  News, 

published  weekly  on  Thursday  in 

Taos,  Taos  County,  New  Mexico. 
Tres  Piedras  District:  Taos  News, 

published  weekly  on  Thursday  in 

Taos,  Taos  County,  New  Mexico. 
Questa  District:  Taos  News,  published 

weekly  on  Thursday  in  Taos.  Taos 

County.  New  Mexico. 

Cibola  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions  affecting  lands  in  New 
Mexico,  except  the  Kiowa  National 
Grasslands: 
Albuquerque  Journal,  published  daily 
in  Albuquerque.  Bernalillo  County, 
New  Mexico. 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions  affecting  National 
Grasslands  in  New  Mexico, 
Oklahoma,  and  Texas. 

Kiowa  National  Grasslands 

Union  County  Leader,  published 
weekly  on  Wednesday  in  Cla>1on, 
Union  County,  New  Mexico. 

Rita  Blanca  National  Grasslands 

Boise  City  News,  published  weekly  on 
Wednesday  in  Boise  City,  Cimarron 
County,  Oklahoma. 

National  Grasslands  in  Dallam 
County,  Texas.  The  Texan, 
published  daily  except  Sunday,  in 
Dalhart,  Dallam  County,  Texas. 

Black  Kettle  National  Grasslands 

National  Grasslands,  Roger  Mills 
County,  Oklahoma.  Cheyenne  Star, 
published  weekly  on  Thursday  in 
Cheyenne,  Roger  Mills  County, 
Oklahoma. 

National  Grasslands,  Hemphill 
County,  Texas.  The  Canadian 
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Record,  published  weekly  on 
Thursday  in  Canadian,  Hemphill 
County,  Texas. 

McClellan  Creek  National  Grasslands 

National  Grasslands  in  Gray  County. 
Texas.  The  Pampa  Neva's,  published 
daily  except  Saturday,  in  Pampa, 
Gray  County,  Texas. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 
M.  Taylor  District:  Cibola  County 
Beacon,  published  Wednesday  and 
Friday  in  Grants,  Cibola  County, 
New  Mexico. 
Newspapers  providing  additional 

notice  of  Availability  for  Comment 
and  Decisions  for  the  Mt.  Taylor 
District  Ranger: 
Gallup  Independent,  published 
Monday-Saturday  in  Gallup, 
McKinley  County,  New  Mexico. 
Magdalena  District:  DeFensor- 
Chieftain.  published  weekly 
Wednesday  and  Saturday  in 
Socorro,  Socorro  County,  New 
Mexico. 
Mountainair  District:  Torrance  County 
Citizen,  published  weekly  on 
Thursday  in  Estancia,  Torrence 
Coimty,  New  Mexico. 
Sandia  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 
Kiowa  National  Grassland:  Union 
County  Leader,  published  weekly 
on  Wednesday  in  Clayton,  Union 
County,  New  Mexico. 
Rita  Blanca  National  Grasslands: 
National  Grasslands  in  Cimarron 
County.  Oklahoma.  Boise  City 
News,  published  weekly  on 
Wednesday  in  Boise  City,  Cimarron 
County,  Oklahoma. 
National  Grasslands  in  Dallam 
County,  Texas.  The  Texan, 
published  daily  except  Sunday,  in 
Dalhart,  Dallam  County  Texas. 
Black  Kettle  National  Grasslands: 
National  Grasslands  in  Roger  Mills 
County,  Oklahoma.  Cheyenne  Star. 
publi^ed  weekly  on  Thursday  in 
Cheyenne,  Roger  Mills  County, 
Oklahoma. 
National  Grasslands  in  Hemphill 
County,  Texas. 
The  Canadian  Record,  published 
weekly  on  Thursday  in  Canadian, 
Hemphill  County,  Texas. 
McQellan  Creek  National  Grasslands: 
National  Grasslands  in  Gray  County, 
Texas.  The  Pampa  News,  published 
daily  except  Saturday,  in  Pampa, 
Gray  County,  Texas. 

Gila  National  Forest 

Notice  by  Forest  Superrisor  of 
Availability  for  Comment  and 
Decisions: 


Silver  City  Daily  Press,  published 

Monday-Saturday  in  Silver  City. 

Grant  County,  New  Mexico. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 

Decisions: 
Black  Range  District:  The  Herald, 

published  in  Truth  or 

Consequences  Weekly  on  Thursday, 

Sierra  County,  New  Mexico 
Luna  District:  Silver  City  Daily  Press, 

published  Monday-Saturday  in 

Silver  City,  Grant  County,  New 

Mexico. 
Quemado  District:  Silver  City  Daily 

Press,  published  Monday-Saturday 

in  Silver  City,  Grant  County,  New 

Mexico. 
Reserve  District:  Silver  City  Daily 

Press,  published  Monday-Saturday 

in  Silver  City,  Grant  County,  New 

Mexico. 
Glenwood  District:  Silver  City  Daily 

Press,  published  Monday-Saturday 

in  Silver  City,  Grant  County,  New 

Mexico. 
Mimbres  District:  Silver  City  Daily 

Press,  published  Monday-Saturday 

in  Silver  City,  Grant  County,  New 

Mexico. 
SjVver  City  District:  Silver  City  Daily 

Press,  pubished  Monday-Saturday 

in  Silver  City,  Grant  County,  New 

Mexico. 
Wilderness  District:  Silver  City  Daily 

Press,  published  Monday-Saturday 

in  Silver  City,  Grant  County,  New 

Mexico. 

Lincoln  National  Forest 

Notice  by  Forest  Supervisor  of 
Availability  for  Comment  and 
Decisions: 

Alamogordo  Daily  News,  published 
Sunday-Monday  in  Alamogordo, 
Otero  County,  New  Mexico. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and 
Decisions: 

Cloudcroft  District:  Alamogordo  Daily 
News,  published  Sunday-Monday 
in  Alamogordo,  Otero  County,  New 
Mexico. 

Guadalupe  District:  Carlsbad  Current 
Argus,  published  daily  except 
Saturday,  in  Carlsbad,  Eddy 
County,  New  Mexico. 

Mayhill  District:  Alamogordo  Daily 
News,  published  Sunday-Monday 
in  Alamogordo,  Otero  County,  New 
Mexico. 

Smokey  Bear  District:  Ruidoso  Neva's, 
published  weekly  Monday  and 
Thursday  in  Ruidoso,  Lincoln 
County,  New  Mexico. 

Santa  Fe  National  Forest 

Notice  by  Forest  Sapenrisor  of 
ATaiUnlity  for  Commeat  and 
Decisions: 


Albuquerque  Journal,  published  daily 
in  Albuquerque,  Bemahllo  County, 
New  Mexico. 
Notice  by  District  Ranger  of 

Availability  for  Comment  and^ 
Decisions: 

Coyote  District:  Albuquerque  Journal. 
published  daily  in  Albuquerque, 
Bernalillo  County.  New  Mexico. 

Cubo  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 

Espanola  District:  Albuquerque 
Journal,  pubhshed  daily  in 
Albuquerque,  Bernalillo  County. 
New  Mexico. 

Jemez  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
Bernalillo  County,  New  Mexico. 

Las  Vegas  District:  Albuquerque 
Journal,  published  daily  in 
Albuquerque,  Bernalillo  County, 
New  Mexico. 

Pecos  District:  Albuquerque  Journal, 
published  daily  in  Albuquerque, 
BemaUUo  County,  New  Mexico. 

Dated:  February  2, 1994. 
R.  Forrest  Carpenter, 
Deputy  Regional  Forester. 
IFR  Doc.  94-2786  Filed  2-4-94;  8;45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service.  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resources  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Louisiana  and 
American  Samoa  Coastal  Management 
Programs. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  requires  findings 
concerning  the  extent  to  which  a  state 
has  addressed  the  coastal  management 
objectives  identified  in  section  303 
(2)(AHK)  of  the  CZMA,  adhered  to  its 
Coastal  Management  Plan  approved  by 
the  Secretary  of  Commerce,  and  adhered 
to  the  terms  of  financial  assistaiK» 
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awards  funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  with  interested  Federal, 
State,  and  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Louisiana  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  March  7  to  March  11,  1994.  A 
public  meeting  will  be  held  Thursday, 
-March  10,  at  7  p.m.,  at  the  Mineral 
Board  Hearing  Room,  State  Lands  and 
Natural  Resources  Building,  625  North 
4th  Street,  Baton  Rouge.  LA  70802. 

The  American  Samoa  Coastal 
Management  Program  evaluation  site 
visit  will  be  from  March  28  to  April  1, 
1994.  A  public  meeting  will  be  held 
Thursday,  March  31  at  5  p.m..  at  the 
Tapa  Room,  Rainmaker  Hotel,  Pago 
Pago,  American  Samoa. 

Each  State,  or  Territor>-.  will  issue 
notice  of  the  public  meeting{s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  CXDRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOn  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin.  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East-West  Highway. 
Silver  Spring,  Maryland.  20910.  (301) 
713-3090. 

(Federal  Domestic  Assistance  Catalog  n  419; 
Coastal  Zone  Management  Program 
Administration) 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Senices 

and  Coastal  Zone  Management. 

|FR  Doc.  94-2644  Filed  2-4-94:  8;45  ami 

BILUNC  COOC  3S«»-0S-4U 


P.O.  013194F] 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Crab 
Consuhation  Committee  will  meet  on 
February  18,  1994.  in  the  Old  Federal 
Building,  605  W.  4fh  Avenue,  room 
G45,  Anchorage,  AK.  The  meeting  will 
begin  at  8:30  a.m. 

The  Committee,  composed  of 
representatives  of  the  North  Pacific 
Fishery  Management  Council  and  the 
Alaska  Board  of  Fisheries,  will  review 
crab  stock  data  and  management  and 
provide  guidance  to  the  Council  and  the 
Board  on  pertinent  crab  issues. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughby,  on  (907)  271-2809,  at  least 
10  working  days  prior  to  the  meeting 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Pautzke,  Executive  Director. 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Dated:  February  1.  1994 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice 
jFR  Doc.  94-2638  Filed  2-4-94;  8:45  am) 
BILUNC  COOC  3S10-23-P 

P.D.  013194D] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
hold  an  ad-hoc  work  group  meeting  on 
February  15,  1994,  at  the  Council  office, 
2000  SW.  First  Avenue,  suite  420, 
Portland.  OR;  telephone:  (503)  326- 
6352.  The  meeting  will  begin  at  10  a.m. 
and  will  not  adjourn  until  the  business 
for  the  day  is  completed. 

The  purpose  of  the  meeting  is  to 
develop  recommendations  and  criteria 
to  guide  NMFS  if  the  need  arises  to 
consider  any  inseason  transfer  of 


unused  hook-and-release  mortality  in 
ocean  salmon  fisheries.  The  work 
group's  recommendations  will  be 
reviewed  by  the  Council  and  considered 
for  adoption  at  a  future  Council 
meeting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  on  (503)  326-6352 
at  least  5  days  prior  to  the  meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon),  Pacific  Fishery  Management 
Council.  2000  SW.  First  Avenue,  suite 
420,  Portland.  OR  97201;  telephone: 
(.■J03)  326-6352. 

Dated:  February  1,  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conserwtion  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-2636  Filed  2-4-94;  8:45  am) 

BILLING  CODE  3S1fr-22-P 


[1.0.  013194E] 

Pacific  Fishery  Managenvent  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Salmon 
Technical  Team  will  meet  on  February 
15-18,  1994,  at  the  Council  office,  2000 
SW.  First  Avenue,  suite  420,  Portland, 
OR;  telephone:  (503)  326-6352.  The 
meeting  will  begin  on  February  15  at  10 
a.m.  and  at  8  a.m.  on  the  other  days.  The 
meeting  will  run  until  5  p.m.  each  day. 
The  purpose  of  the  meeting  is  to  draft 
the  1994  stock  status  report,  "Preseason 
I  Stock  Abundance  Analysis  for  1994 
Ocean  Salmon  Fisheries".  The  final 
report  will  be  distributed  to  the  public 
and  reviewed  by  the  Council  at  its 
March  meeting  in  Portland. 

7  his  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  on  (503)326-6352 
at  least  5  days  prior  to  the  meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon),  Pacific  Fishery  Management 
Council.  2000  SW.  First  Avenue,  suite 
420,  Portland,  OR  97201;  telephone: 
(503) 326-6352. 
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Dated:  February  1. 1994. 
David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  94-2637  Filed  2-4-94;  8:45  am] 
BILUNO  COOe  3S10-22-P 

Endangered  Species;  Pennits 

agency:  National  Marine  Fisheries 
Service  (NMFS)  NOAA.  Commerce. 
ACDON:  Notice  of  Receipt  of  a  Request 
to  Modify  Permit  823  (P503C). 

On  April  1. 1993  (58  FR  18205).  the 
Idaho  Ciepartment  of  Fish  and  Game 
(IDFG)  was  issued  Permit  No.  823  to 
take  listed  Snake  River  fall  and  spring/ 
summer  chinook  salmon  (Oncorhynchus 
tshaHj'tscha]  and  listed  Snake  River 
sockeye  salmon  (O.  nerka)  for  the 
purposes  of  scientific  research,  as 
authorized  by  the  Endangered  Species 
Act  (ESA)  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  parts 
217-227).  On  June  16. 1993  (58  FR 
34244)  IDFG  was  issued  an  amendment 
to  Permit  823. 

Notice  is  hereby  given  that  IDFG  has 
applied  for  a  modification  to  Permit 
823.  IDFG  has  reevaluated  their 
estimates  of  effects  to  listed  salmon 
based  on  the  results  of  1993  activities, 
and  they  included  the  handling  of  listed 
broodyear  1992  hatchery  fish  in  their 
estimates.  In  addition.  IDFG  requests 
authorization  to  assume  the 
responsibilities  for  research  in  the 
Lemhi  River,  formerly  conducted  by  the 
Idaho  Cooperative  Fish  and  Wildlife 
Research  Unit  (ICFWRU)  under  Permit 
820.  The  activities  include  smolt 
trapping,  snorkeling,  collecting  listed 
chinook  salmon  for  genetic  analysis, 
and  PIT  tagging.  ICFVVRU  has  also 
requested  this  transfer  of  authorization. 
The  modification  would  be  valid  for  the 
duration  of  the  permit,  through 
November  30.  1997. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application  for 
a  modification  should  be  submitted  to 
the  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1335  East-West  Hwy.,  Silver 
Spring.  MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 


reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy.,  Silver  Spring,  MD 
20910  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service.  911  North  East  11th 
Ave.,  room  620.  Portland.  OR  97232 
(503-230-5400). 

Dated:  January  28.  1994. 
Hefbert  W.  Kau&nan. 
Deputy  Director,  Office  of  Protected 
Resources. 
IFR  Doc.  94-2633  Filed  2-4-94;  8:45  am] 

BtLUNG  C00€  3510-22-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Issuance  of  modification  to 
scientific  research  permit  No.  670 
(P273E). 

SUMMARY:  Notice  is  hereby  given  that  on 
January  31.  1994.  permit  No.  670.  issued 
to  LGL  Limited,  Environmental 
Research  Associates.  22  Fisher  Street. 
P.O.  Box  280.  King  City.  Ontario. 
Canada  L7B  1A6.  was  modified. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  NOAA.  1315  East-West 
Highway,  suite  131M.  Silver  Spring,  MD 
20910  (301/713-2289):  and 

Director.  Alaska  Region.  NMFS,  NOAA. 
Federal  Annex.  9109  Mendenhall  Mall 
Road,  suite  6.  Juneau.  AK  99802  (907/586- 
7221). 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  was  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  provisions  of 
§§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  ef  seq.),  and 
the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

This  modification  is  for  a  5-month 
extension  to  conduct  research  through 
May  31, 1994,  with  no  change  in  the 
level,  manner,  or  location  of  authorized 
activities. 


Dated:  (aouary  31. 1994. 
Willlua  W.  Fox.  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-2657  Filed  2-4-94;  8:45  am) 
BU.UNO  COM  9S10-22-4I 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS),  NOAA,  Commerce. 
ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P520B). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Richard  Coleman,  55  South  Judd 
Street,  #1809,  Honolulu,  Hawaii  96817, 
has  applied  in  due  form  for  a  Permit  to 
take  humpback  whales  (Megaptera 
novaeaTJgliae)  and  several  sf>ecies  of 
odontocetes  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  March  9,  1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 

Resources.  NMFS.  1315  East-West 

Highway,  room  13130,  Silver  Spring.  MD 

20910(301/713-2289); 
Chrector.  Southwest  Region,  NMFS.  501  W. 

Ocean  Boulevard,  suite  4200.  Long  Beach. 

CA  90802-4213  (310/980-4016);  and 
Coordinator.  Pacific  Area  Office.  Southwest 

Region.  NMFS.  2570  Dole  SUeet.  room  106. 

Honolulu,  HI  96822-2396  (808/955-8831). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
NOAA,  U.S.  Department  of  Commerce. 
1315  East-West  Highway.  Silver  Spring. 
MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretar>'  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPP1.EMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildHfe  (50  CFR  part  222). 
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The  applicant  requests  authorization 
to  approach  during  observationaL/photo- 
identitication  studies  up  to  650 
humpback  whales  up  to  15  times 
annually,  up  to  1.250  Hawaiian  spinner 
dolphins  {Stenella  hngirostris)  up  to  75 
times  annual,  and  up  to  225  bottlenose 
dolphins  (Tursiops  truncatus)  up  to  75 
times  annually.  Authorization  is  also 
requested  for  the  observation/photo- 
identificatJon  of  several  odontocete 
species  on  an  opportunistic  basis. 

Dated:  January  31, 1994.^ 
WilMain  W.  Fox.  Jr.,         / 

Director.  Office  ofPrptKted  Pesourres. 

National  Marine  Fisheries  Service 

|FR  Doc.  94-2656  PlW  2-»-94:  8  45  ami 

BtLUNG  COOC  3S>ft-23-M 


DEPARTME^^•  OF  ENERGY 

Office  of  Er>ergy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Notice  of  Open  IMeeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences  Advisory 
Committee  (BESAQ 

Dote  and  Time:  February  24, 1994 — 8:30 
a.m.-5  p.ra.,  February  25, 1994 — 8  30  a.m.  5 
pjn. 

Piace:  Albuquerque  Hihoo  Hotel,  1901 
University  Bouleva^  ME.,  Albuquerque, 
New  Mexico  87102. 

Contact:  fran  L  Thomas.  Department  of 
Energy,  OfSce  of  Basic  Energy  Sciences  fER- 
10),  Office  of  Energy  Research.  Washington, 
DC  20585,  Telephone:  301-903-3081. 

Purpose  of  the  Committee:  To  provide 
a<Mce  on  a  continuing  basis  to  the 
Department  of  Energy  (DOE)  on  the  many 
complex  scientiHc  and  technical  issues  that 
arise  in  the  planning,  management,  and 
implementation  of  the  research  proj^ram  for 
the  Office  of  Basic  Energy  Sciences  (BES). 

Tentative  Agenda:  Briefings  and 
discussions  of: 

Fehniary  24. 1994 

•  Presentations  of  Basic  Energy  Sciences 
program  activities  at  Ames  Laboratory-  and 
Pacific  Northwest  Laboratory. 

•  Review  and  Discussion  of  Questions/ 
Answers  submitted  by  Ames  Laboratory  and 
Pacific  Northwest  Laboratory. 

•  Public  Comment  (10  Minute  Rule). 

February  U,  1994 

•  Presentations  of  Basic  Energy  Sciences 
program  activities  at  Los  Alamos  National 
laboratory  and  Sandia  National  Laboratories/ 
Albuquerque  and  Livermore. 

•  Review  and  Discussion  of  Questions/ 
Answers  submitted  by  Los  Alamos  National 
Laboratory  and  Sandia  National  Laboratories/ 
AIbt}quert{u«  and  Livermore. 

•  Public  Comment  (10  Minute  Rule). 


Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  tlie  Committee  either  before  or  after  tiie 
meeting.  Members  of  tbe  public  who  wish  to 
malie  oral  statements  pertaining  to  agenda 
items  should  contact:  Iran  L  Thomas  at  the 
address  or  telephone  number  listed  at)ove. 
Requests  must  be  rec»»ived  5  days  prior  to  the 
mefrtlng  and  reasonable  provisions  will  be 
made  to  include  tbe  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  tbe  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Fr<>edom  of  Information  PubMc 
Reading  Room,  lE-190.  Porrestal  Building, 
1000  lndep)endence  Avenue,  SW., 
Washington.  DC.  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

issued  at  Washington,  DC  on  February  2, 
1994. 

Marcia  L.  Morris. 

Deputy  Advisory  Committee,  Management 
Officer. 

[FR  Doc  94-2733  Filed  2  4  04;  8:45  am) 
BiujMO  COOC  *ne»-o>~m 


Federal  Energy  Regulatory 
Commission 

(Dockat  No.  CP94-16t-000] 

Avoca  Natural  Gas  Storage;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Avoca 
Gas  Storage  Field  Project  and  Request 
for  Comments  on  Environmental 
Issues 

February  1. 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Avoca  Gas  Storage  Field 
Project.'  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project. 

Summary  of  the  Proposed  Project 

Avoca  Natural  Gas  Storage  (Avoca) 
wants  Commission  authorization  to 
construct  and  operate  a  new 
underground  natural  gas  storage  field 
near  the  town  of  Avoca  in  Steuben 
County,  New  York.  Avoca  proposes  to 
solution  mine  10  caverns  out  of  a 
bedded  salt  formation.  The  caverns 


would  have  6.72  billion  cubic  fieet  (BCF) 
of  storage  capacity  (5  BCF  working  gas 
rapacity).  Avoca  would  construct  the 
following  facilities  to  use  these  caverns 
for  natural  gas  storage: 

•  10  sohition-mined  cavern  wells; 

•  3  water  source  wells; 

•  6  brine  disposal  wells; 

•  5,100  feet  of  20-inch-diameJcr 
natural  gas  pipehne; 

•  900  feet  of  2 4- inch-diameter  natural 
gas  pipeline; 

•  7,000  feet  of  12-inch-diameter  water 
withdrawal  pipeline; 

•  15,400  leet  of  12-inch-diameler 
water  injection  pipeline; 

•  15,400feetot  12-inch-diameter 
brine  return  pipeline; 

•  25,600  feet  of  12-inch-diame:er 
brine  disposal  pipeline; 

•  15.400  feet  of  2-inch-diameter 
diesel  injection  pipeline; 

•  A  new  25,000-horsepower 
compressor  station; 

•  An  electric-motor  driven  pumping 
station  (leach  plant); 

•  A  0.23-acre,  double-lined,  brine 
settling  pond; 

•  Gas  dehydration  facilities;  and 

•  Storage  tanks  for  coolant  water, 
glycol,  lube  oil.  hydrocarbons, 
methanol,  and  diesel  fuel. 

Schedule 

Avoca  would  develop  the  proposed 
project  in  three  stages  (referred  to  below 
as  Phase  I.  2,  and  3)  over  a  period  of 
3  to  4  years. 

Phase  1  would  include  the 
construction  of  all  solution  mining,  gas 
handling,  water  production,  and  brine 
disposal  facilities.  Phase  1  would  also 
include  the  development  and  operation 
of  four  storage  caverns — v*nth 
approximately  2  BCF  of  storage 
capacity.  Completion  of  Phase  1  would 
take  about  18  to  20  months. 

Pha.se  2  would  Include  the 
development  of  four  additional  storage 
caverns  (another  2  BCF  of  storage 
capacity). 

Phase  3  would  include  the 
development  of  the  final  2  caverns  (with 
1  BCF  of  storage  capacity).  Phases  2  and 
3  would  each  take  about  1  year  to 
complete. 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.3 

Land  Requirements  for  ConstroctioD 

Avoca  would  use  200  acres  of  land  for 
the  Avoca  Gas  Storage  Field  Project.  Of 


•  Avoca  Natural  G«s  Storaar's  (Avoca)  8|.<pltcatioa 
wai  filed  with  tb«  Conunusi«n  under  section  7  of 
the  Natural  Get  Act  and  pen  lS7oftha 

Commiasion't  regulatiaoa. 


'The  appendices  reierenced  in  ibis  notire  sre  not 
being  printed  in  the  Federal  Registar.  Copies  v^ 
available  irtsn  the  Cornmlaslon't  Public  Reierenca 
Branch,  room  3)04,  Ml  North  Capitol  Street  NE.. 
Washington.  DC  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  tbo«e 
receiving  this  notice  In  the  mail. 
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this  total,  60  acres  are  associated  with 
surface  facilities  such  as  the  well  pads, 
leach  plant,  compressor  station,  and 
brine  ponds.  The  remaining  140  acres 
would  be  disturbed  by  activities  related 
to  gas,  water  supply,  and  brine  disposal 
pipelines.  Any  temporary  work  areas, 
storage  yards,  etc.,  would  be  contained 
within  die  area  designated  for  gas 
handling  facilities. 

Following  completion  of  construction, 
approximately  70  of  the  total  200  acres 
would  be  allowed  to  revert  to 
preconstniction  conditions. 

Avoca  proposes  to  use  a  100- foot- 
wide  construction  right-of-way  for  its 
gas,  water,  and  brine  pipelines.  Avoca's 
permanent  rights-of-way  for  the 
pipelines  outside  the  site  property 
would  vary  from  25  to  50  feet  wide, 
depending  on  the  number  of  pipelines 
in  the  easement:  25  feet  wide  for  single 
pipelines  and  50  feet  wide  for  multiple 
pipelines. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NTPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
thepreparation  of  the  EA. 

The  EA  vdll  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands; 

•  Vegetation  and  wildlife; 

•  Endangered  and  threatened  sp>ecies; 

•  Land  use; 

•  Cultural  resources; 

•  Air  quality  and  noise; 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
publishcKl  and  mailed  to  Federal,  state. 


and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
environmental  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  information  provided 
by  Avoca.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  will 
be  added  to.  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis. 

The  list  of  environmental  issues: 

•  Avoca  would  drill  a  total  of  19  new 
wells  in  Steuben  County,  New  York:  10 
solution-mined  cavern,  3  water  source, 
and  6  brine  disposal  wells.  These 
facilities  have  a  potential  for 
groundwrater  and  surface  impact. 

•  Whether  the  structural  geology  of 
the  area  is  sufficient  to  contain  solution- 
mined  caverns. 

•  Avoca  proposes  to  use  2,000.000 
gallons  of  water  per  day  for  the  solution- 
mining  process  during  the  first  2  years 
of  operation  at  the  Avoca  Gas  Storage 
Field.  This  may  have  an  impact  on 
groundwater  availability.  Testing  of 
wells  in  the  local  aquifers  indicate  that 
the  water  supply  recharges  up  to 
14,600,000  gallons  of  water  per  day. 

•  Avoca's  pipelines  would  cross  two 
perennial  streams:  Neils  Creek  and 
Cotton  Creek.  Both  of  these  creeks  are 
high-quality  trout  streams,  classified  as 
trout-spawning  grounds  by  New  York. 

•  Avoca's  brine  disposal  pipelines 
would  cross  16  wetlands. 

•  Avoca  would  construct  a  new 
compressor  station  and  pumping 
facility.  The  nearest  noise-sensitive  area 
to  Avoca's  new  compressor  station  and 
pumping  facility  is  2,400  feet  to  the 
northeast.  There  is  the  potential  for  air 
and  noise  quaUty  impacts. 

•  Possible  impact  on  federally  listed 
threatened  or  endangered  species. 

•  Possible  impact  on  cultural 
resources. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 


avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be. 

Please  follow  the  instructions  below 
to  ensure  that  your  comments  are 
received  and  properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St.,  NE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP94-161- 
000: 

•  Send  a  copy  of  your  letter  to:  Mr. 
Steven  G.  Grape,  EA  Project  Manager, 
Federal  Energy  Regulator)'  Commission. 
825  North  Capitol  St.,  NE.  room  7312, 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  1,  1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Grape  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervener  mu.st  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
inter\'ention.  You  do  not  need 
intervener  status  to  have  your  scoping 
comments  considered. 

Additional  Questions? 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Steven  G.  Grape,  EA  Project  Manager,  at 
(202) 208-0812. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  94-2742  Filed  2-4-94;  8:4S  am] 
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[Dodwt  Na  ERS4-1S5-O00] 

Catex  Vttol  Electrtc  inc.;  Notic«  of 
Issuance  of  Order 

February  2, 1994. 

On  November  15.  J993,  Catex  Vitol 
Electric  Inc.  (Catex)  submitted  for  filing 
a  rate  schedule  under  which  Catex  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Catex 
also  requested  waiver  of  various 
Commi.ssion  regulations.  In  particular, 
Catex  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Catex. 

On  January  14, 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Catex  should  Gie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Catex  is  authorized  to  issue 
securities  and  assume  obhgations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  pxirposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Catex 's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  14.  1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308.  941  North 
Capitol  Street.  NE..  Washington.  EX: 
20426. 

Loit  a  CasheiJ. 
Secretary. 

|FR  Doc.  94-2740  Filed  2-4-94;  &45  amj 
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(Docket  No.  ER94-178-AXq 

Hovweli  Power  Systems,  inc^ 
Issuance  of  Order 


Notice  of 


February  2, 1994. 

On  November  19, 1994,  Howell  Power 
Systems,  Inc.  (Howell  Power)  submitted 
for  filing  a  rate  schedule  under  which 
Howell  Power  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Howell  Power  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Howell  Power 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Howell 
Power. 

On  January  14,  1994.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFk  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
Issuances  of  securities  or  assumptions  of 
liability  by  Howell  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Howell  Power  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabiUties  as  a  guarantor, 
indorser.  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assimiption  is  for  some  lawful  object 
within  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Howell  Power's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  Intervene 
or  protests,  as  set  forth  above,  is 
February  14.  1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308,  941  North 
Capitol  Street,  Washington.  DC  20426. 
Lois  D.  Casfaell, 
Secretary. 

IFR  Doc.  94-2741  Piled  2-4-94;  8:45  Bs] 
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[Docket  No.  lU^A-i-^i-OOa  and  RP«4-64- 
002) 

Koch  Gateway  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  1,1994. 

Take  notice  that  on  January  28. 1994, 
Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  January  1. 1994; 

Substitute  First  Revised  Sheet  No.  23 
Substitute  First  Revised  Sheet  Na  24 

KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  the  correction  of  two 
typographical  errors  to  the  GRI 
surcharge  in  the  above  mentioned  rate 
sheets. 

KGPC  also  states  that  the  tariff  sheets 
are  being  mailed  to  all  parties  on  the 
official  service  list  created  by  the 
S«;retary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  In  accordance 
with  §385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  February  8. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  fihng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasfaeU. 
Secretary. 
jFR  Doc  94-2750  Filed  2-4-94;  8.45  aia] 

BtLLIMC  CCOf  (717-OV4II 

[Docket  No.  TMd4-S-2«-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  In  FERC 
Gas  Tariff 

February  1.  1994. 

Take  notice  that  on  January  24.  1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  Substitute 
Original  Sheet  No.  22,  effective 
December  1. 1993. 

Natural  states  that  the  purpose  of  the 
filing  is  to  reinstate,  for  the  last  ten 
months  of  fiscal  year  1994  only,  a 
separate  Annual  Charges  Adjustment 
(ACA)  charge  for  service  provided  on 
the  facilities  formerly  ov^ned  and 
operated  by  Moraine  Pipeline  Company 
(Moraine).  Natural  states  that  the 
Commission  approved  the  abandonment 
by  Manine  and  the  acquisition  by 
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Natural  of  the  Moraine  facilities  by 
order  issued  September  22. 1993  at 
Docket  No.  CP93-35 1-000  (September 
22nd  Order).  The  September  22nd  Order 
required  Natural  to  establish  a  separate 
incremental  Part  284  rate-and  adopt  as 
initial  rates  Moraine's  existing  rates  for 
transportation  on  the  acquired  facilities. 

Natural  also  states  that  it  previously 
filed  and  the  Commission  accepted  rates 
for  the  Moraine  facilities  that  did  not 
include  the  ACA  charge  sought  here. 
Such  earlier  filing  was  without 
prejudice  to  the  then  pending  Request 
for  Waiver  of  Payment  of  Annual 
Charges  filed  by  Moraine  on  August  10, 
1993  at  Docket  No.  RM87-3-024. 
Subsequently,  on  January  6, 1994.  the 
Commission  issued  an  order  denying 
Moraine's  requested  waiver  of  payment 
of  ACA  charges.  Therefore.  Natural 
further  states  that  it  should  be  afforded 
the  opportunity  to  equitably  recoup  the 
entire  ACA  charges  amount  that  was 
previously  billed  by  the  Commission 
and  paid  by  Moraine;  and  as  such,  it  is 
filing  to  reinstate  effective  December  1, 
1993.  the  ACA  charge  of  $.0026  per  Mcf 
which  had  been  previously  filed  by 
Moraine  and  accepted  by  Commission 
order  to  be  effective  October  1, 1993. 

Natural  states  that  it  requested  waiver 
of  the  Commission's  Regulations  to  the 
extent  necessary  for  the  sheet  to  become 
effective  December  1. 1993.  Natural  also 
states  that  the  acceptance  of  the  tariff 
sheet  is  consistent  with  the  September 
22nd  Order. 

Natural  states  that  a  copy  of  the  filing 
was  mailed  to  Natural's  jurisdictional 
customers,  interveners  in  Docket  No. 
CP93-351-000  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  February  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casfaell, 
Secretary. 

IFR  Doc  94-2751  Filed  2-4-94;  8:45  ami 
BiLUNC  cooc  cnr-ot-M 


[Docket  No.  CP94-200-0001 

Northern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

February  1.1994. 

Take  notice  that  on  January  27, 1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-2D0-O00  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  to  construct 
and  operate  a  new  delivery  point  for 
West  Texas  Gas  Inc.  (West  Texas)  to 
serve  new  residential  service  to  a  trailer 
court  in  Gray  County,  Texas  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-0O0,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  construct  and 
operate  one  small  measuring  station  and 
appurtenant  facilities  (Conklin  Master 
Meter)  to  provide  increased  natural  gas 
deliveries  to  West  Texas  pursuant  to 
Northern's  existing  transportation 
service  agreement  under  Northern's 
currently  effective  Rate  Schedules  to 
serve  a  trailer  court  downstream  of  the 
Conklin  Master  Meter  located  in  Gray 
County,  Texas.  Northern  states  that  the 
estimated  peak  day  volumes  to  be 
delivered  to  West  Texas  is  69.6  Mcf  of 
natural  gas  per  day  and  2,270  Mcf  of 
natural  gas  p>er  year.  Northern  states  that 
the  estimated  cost  to  install  these 
facilities  is  $1,000.  Northern  states  that 
the  volumes  to  be  delivered  to  West 
Texas  at  this  delivery  point  after  the 
request  would  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northern  states  that  the  establishment  of 
this  delivery  point  is  not  prohibited  by 
Northern's  existing  tariff  and  Northern 
has  sufficient  capacity  to  accomplish 
deliveries  at  this  new  delivery  point 
without  detriment  or  disadvantage  to 
Northern's  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravtm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cariiell, 

Secretary. 

[FR  Doc.  94-2743  Filed  2-4-94;  8:45  am) 

BtLUNG  CODE  6717-01-M 


[Docket  No.  RP94-81 -001] 

Northern  Border  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Februar>' 1.1994. 

Take  notice  that  on  January  27, 1994, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet: 

Substitute  First  Revised  Sheet  No.  247 

The  proposed  effective  date  of  the 
tariff  sheet  is  February  1. 1994. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  correct 
certain  inadvertent  reference  errors,  as 
identified  by  the  Commission's  January 
19, 1994  letter  order  in  the  captioned 
proceeding. 

Northern  Border  states  that  copies  of 
this  filing  are  being  served  upon  all 
parties  to  the  captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street. 'NE., 
Washington.  IX  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  should  be  filed  on  or 
before  February  8,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  94-2746  Filed  2-4-94:  8:45  am) 

BILUNO  CODE  «n7-01-M 


[Docket  No.  RP9»-6-020] 

Northwest  Pipeline  Corp.;  Notice  of 
Change  in  Sctrvice  Agreements 

Febmary  1. 19«4. 

Take  notice  that  on  January  28,  1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  new  service  agreements,  as 
described  below,  in  compliance  with 
Commission  orders  in  the  above  docket. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  tender  new  Rate 
Schedule  SGS-1  and  LS-1  service 
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agreements  with  various  customers 
reflecting  the  unbundling  of  the 
redelivery  transportation  component  of 
those  rate  schedules,  and  the  mandatory 
conversion  of  that  redelivery 
transportation  to  service  under  new  Rate 
Schedule  TF-2. 

Northwest  has  requested  an  effective 
date  of  March  1,  1994,  for  the  tendered 
service  agreements.  Northwest  states 
that  a  copy  of  this  filing  is  being  served 
on  the  affected  customers,  all 
.  inter.-enors  in  Docket  No.  RP93-5-011. 
Northwest's  jurisdictional  customers, 
and  all  associated  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  February  8,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-2745  Filed  2-4-94;  8:45  am) 
BILUNG  COOE  S717-01-M 

[Docket  No.  RP94-1 18-000] . 

Questar  Pipeline  Co.;  Proposed 
Settlement  and  Proposed  Changes  in 
FERC  Gas  Tariff 

February  1, 1994. 

Take  notice  that  on  January  21,  1994, 
Questar  Pipeline  Company  (Questar) 
and  Mountain  Fuel  Sujiply  Company 
(Mountain  Fuel)  filed  a  Joint  Offer  of 
Settlement  that  would  mcdif>'  Questar's 
gathering  rates,  as  set  forth  on  proposed 
Substitute  Original  Sheet  No.  7  of  First 
Revised  Volume  No.  1  and  Substitute 
Eleventh,  Twelfth,  and  Thirteenth 
Revised  Sheets  No.  8  of  Original 
Volume  No.  3  of  its  FERC  Gas  Tariff 
included  in  its  settlement.  Questar  and 
Mountain  Fuel  state  that  the  settlement 
is  being  filed  under  Rule  602  (18  CFR 
§  385.602)  and  accordingly  the 
Commission  will  treat  the  tariff  sheets 
as  pro  forma  sheets  only  and  not  a  filing 
under  section  4  of  the  Natural  Gas  Act. 

Questar  and  Mountain  Fuel  state  that 
the  settlement  would  change  the  rate  for 
gathering  services  rendered  to  Mountain 
Fuel.  Questar's  local  distribution 
company  affiliate,  pursuant  to  a 


Questar-Mountain  Fuel  gathering 
service  contract  entered  into  October  11, 
1993,  and  would  make  the  same  rates 
available  to  any  firm  gathering  customer 
on  Questar's  system.  Questar  and 
Mountain  Fuel  state  that  the  Settlement 
provides  that  the  new  rates  would  be 
made  effective  September  1,  1993,  the 
effective  date  of  Questar's  new  rates 
under  its  order  No.  636  restructuring  in 
Docket  No.  RS92-9. 

Questar  and  Mountain  Fuel  further 
slate  that  the  rates  are  based  on  the  cost 
of  service  of  the  facilities  used  to 
provide  gathering  services  to  Mountain 
Fuel  and  are  to  be  effective  through 
August  31,  1995. 

Questar  and  Mountain  Fuel  state  that 
a  copy  of  the  filing  has  been  provided 
..to  the  parties  in  Docket  No.  RS92-9  and 
to  the  Utah  Public  Service  Commission 
and  the  Public  Service  Commission  of 
Wyoming. 

All  parties  to  the  proceedings  in 
Docket  No.  RS92-9-000,  et  al.  are 
automatically  parties  to  this  proceeding. 
Any  other  person  desiring  to  be  heard 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  8,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room.  Pursuant  to  Rule 
602,  initial  comments  in  the  proposed 
settlement  must  be  filed  on  or  before 
February  10,  1994,  and  reply  comments 
on  or  before  February  22,  1994. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-2748  Filed  2^-94;  8:45  am| 

BILLING  COOE  6717-01-M 


[Docket  No.  RP94-1 19-000] 

Texas  Gas  TrtansmT^sion  Corp.; 
Proposed  Chi^nges  in  FEPC  Gas  Tariff 

February  1, 199 

Take  notice  that  on  January  28.  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  March  1, 1994: 


Fourth  Revised  Sheet  No.  10 
Second  Revised  Sheet  No.  18 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to  §  3.3 
of  the  General  Terms  and  Conditions  of 
Texas  Gas's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  recover  ninety 
percent  (90%)  of  its  Gas  Supply 
Realignment  costs  from  its  firm 
transportation  customers.  The  total  GSR 
costs  proposed  to  be  recovered  by  this 
filing  are  $11,553,449. 

Texas  gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  8,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-2749  Filed  2-4-94;  8:45  ami 

BILUNO  COOE  6717-Ot-M 

[Docket  No.  RP94-1 09-001] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

February  1, 1994. 

Take  notice  that  on  January  27.  1994 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  2,  the 
following  revised  tariff  sheet: 

2nd  Rev  Seventh  Revised  Sheet  No.  2496.1 

Trunkline  proposes  that  this  tariff 
sheet  become  effective  May  1, 1993. 

Trunkline  states  that  this  revised  tariff 
sheet  is  being  filed  to  amend  Rate 
Schedule  T-61  for  the  transportation  of 
natural  gas  provided  jointly  by 
Trunkline  and  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle)  on  behalf  of 
United  Cities  Gas  Company  (United 
Cities)  to  reflect  Panhandle's  current 
restructured  transportation  rates  as 
approved  in  Panhandle's  Docket  Nos. 
RS92-22-003  and  004;  Docket  Nos. 
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RS9  2-2  2-005.  006.  and  008;  and  Docket 
Nos.  RS92-22-009,  010.  and  Oil  by  the 
Commission's  Orders  dated  March  26, 
1993.  July  2, 1993.  and  October  29. 

1993,  respectively. 

Trunkline  states  that  a  copy  of  this 
filing  is  being  served  on  Panhandle. 
United  Cities  and  the  applicable  state 
regulatory  agency. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washmgton.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February  8. 

1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  94-2747  Filed  2-4-94;  8:45  am) 

BILUNQ  COD6  6717-01-M 


[Docket  No.  ER94-228-O00] 

West  Texas  Utilities  Co.;  Notice  of 
Filing 

February  1. 1994. 

Take  notice  thai  on  January  27, 1994. 
West  Texas  Utilities  Company  tendered 


for  filing  a  notice  of  withdrawal  of  its 
December  9, 1993  filing  in  this 
proceeding  because  the  agreements  have 
previously  been  accepted  in  Docket  No. 
ER87-65-000. 

Copies  of  the  filing  have  been  on  Gate 
City,  Dickens.  Brazos,  and  the  Public 
Utilities  Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  11. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copips 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary'. 
|FR  Doc.  94-2744  Filed  2-4-94;  8.45  am) 

BILUNG  CODE  6717-01-11 


Notice  of  Cases  Filed  During  the  Week 
of  December  24  Through  Decennt>er  31, 
1993 

Office  of  Hearings  and  Appeals 

During  the  Week  of  December  24 
through  December  31. 1993.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  wTitten  comments 
on  the  application  within  ten  days  of 
ser\'ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated;  February  1, 1994. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Decemt»ef  24  through  December  31 .  1993] 


Date 

Name  and  locatkxi  of  applicant 

Case  No. 

Type  of  sut)mission 

12/28/93  

12/29/93  

Wackenhut  Services.  Inc.,  Denver,  Colo- 
rado. 

Decatur  Cooperative  Association,  Oberlin, 
Kansas. 

Taylor,  Newsome.  Tinkham  &  Cole,  P.C. 
Alexandria,  Virginia. 

LWA-0004 

LEE-0068 
LFA-0345 

Request  for  Hearing  under  DOE  Contractor  Employee 
Protectwn  Program.   If  granted:  A  hearing  under  10 
CFR  part  708,  requested  t)y  Wacker>hut  Services.  Inc., 
would  t>e  heW  concerning  ttie  compJaint  of  WilUam  A. 
Armijo  ttiat  reprisals  were  taken  against  him  by  man- 
agement off)cials  of  Wackenhut  Services,  Inc..  as  a 
consequence  of  his  having  disctosed  safety  concerns  to 
the  DOE. 

Exception  to  the  Reporting  Requirements.  If  granted:  De- 

12/29/93   

catur  Cooperabve  Association  woukJ  not  be  requred  to 
file  Form  EIA-782B,  "ReseHers'/Retaitefs'  Monthly  Pe- 
troleum Product  Sales  Report." 
Appeal  of  an  InfomnatKjn  Request  Denial.  If  granted;  The 
NoverT*er  22.  1993.  Freedom  of  Infomnation  Request 
Denial  issued  by  the  Oak  Ridge  Operations  Office 
wouW  be  rescinded,  and  Taytor,  Newsome,  Tinkham  & 
Cole,  P.C,  wouW  receive  access  to  all  contracts,  sub- 
contracts, purchase  orders  or  other  agreements  award- 
ed by  DOE  to  Research  Tnangte  Institute  dunng  cal- 
endar year  1992. 

REFUND  APPLICATIONS  RECEIVED 

Date  received 

Name  of  refund  proceeding/name  of  refund  applicant 

Case  No. 

12/24/93  thnj  12/31/93 

Texaco  Oil  Refund  Applications  Received  

RF321-20008  thru  RF321-20010. 
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Refund  Applications  Received— Continued 


Date  received 

Name  of  refund  proceeding/name  of  refund  applicant 

Case  No. 

12724/93  thru  12/31/93 

Gulf  Oil  RefurxJ  Applications  Received 

RF30O-21769  thru  RF30&-21770 

12/27/93  

St.  Peter's  Church  and  School  

RC272-224 

12)^8/93  : 

Farmers  Elevator  Coop  Co 

RF272-95093 

12/29/93  

Racetrac  Petroleum  Irx;  

RF346-112 

|FR  Doc.  94-2735  Filed  2-4-94;  8:4.S  am]           that  the  names  of  certain  former  Texaco  Inc./  Yankee  Oil  Co.,  Inc.;  F.L. 

BILLING  coo€  M50-01-P                                        Lawfence  Livermore  National  Roberts  d-  Co.,  Inc.,  11/4/93,  RF321- 

Laboratory  employees  who  were  under  17264,  RF321-19930 

nffir«  nf  M-arinnc  =.nH  An~»aic                 investigation  by  the  OIG  for  possible  The  DOE  issued  a  Decision  and  Order 

Office  of  Hearings  and  Appeals                conflict  of  mterest  violations  were  granting  an  Application  for  Refund  filed 

Notice  of  Issuance  of  Decisions  and         T^T^fri^  ""h  tl^^/fv,""'^^'  ^T^'mT  ^^  '^^  "°'«  shareholders  of  Yankee  Oil 

Orders;  Week  of  November  1  Through      ^  f"'*  ^j?  ^"^  that  the  names  should  be  Co.,  Inc.  (Yankee),  and  modified  a 

Noveml>er5  1993                                       released  to  the  public.  On  remand,  the  refund  previously  granted  to  F.L. 

OIG  must  release  the  names  of  the  Roberts  &  Co..  Inc.  (Roberts).  In  August 

During  the  week  of  November  1                subject  of  its  conflict  of  interest  1978.  Yankee  had  sold  some  of  its 

through  November  5. 1993.  the                    investigation  or  explain  why  it  is  assets,  including  its  supply  contract 

decisions  and  orders  summarized  below     inappropriate  to  do  so.  with  Te.xaco.  to  Roberts.  In  considering 

were  issued  with  respect  to  applications     Rpft-nd  Aoolications  the  Yankee  claim,  the  DOE  found  that 

for  other  relief  filed  with  the  Office  of         '^^'""'^  Applications  ^^^^^  ^^^  ^^  ^^^^^^  ^  ^^^^^  ^^^^^ 

Hearings  and  Appeals  of  the  Department     Culf  Oil  Corporation/New  York  upon  purchases  of  Texaco  products 

of  Energy.  The  following  summary  also              Telephone  Co.,  11/4/93,  PR300-252  made  by  Yankee  prior  to  May  1976. 

contains  a  list  of  submissions  that  were          _.     _^„  .         .     r^     ■  ■          j  r>  j  Roberts  conceded  that  it  was  not  eligible 

d.smis.sed  by  the  Office  of  Hearings  and         The  DOE  issued  a  Decision  and  Order  f^^  3  .^f^^^  ^ased  upon  these  purchases 

Appeals.                                                         concerning  a  Motion  fur  but  argued  that  it  was  eligible  for  a 

Appeals                                                         Reconsideration  filed  in  the  Gulf  Oil  refund  based  upon  purchases  made  after 

Corporation  special  refund  proceeding  Ar^rii  iq7c  ,.,Kor.  v,„i,»„  o;„^^^  , 

Natural  Resources  Defense  Council.  11/      by  Allin  M.  Means.  President  of  ofnn  v   '  n^r^r,  w.Triv..n^  t^   nr.r 

1/93  LFA^150                                      Resource  Ref-onds.  Inc.  (RRI).  on  behalf  ^pfd  L?"!"  •1m\'^^'7'°h                 . 

The  Natural  Resources  Defense                of  the  New  York  Telephone  Co  In  its  ^^^^  *^'^*r'^^  "!^*  ^°  ^  ^^""'^  "  ^"  ^T^ 

rn.mril  TiIpH  an  Annp-il  from  a  Hpnial         vl  V       dd,         leiepnone  i„o.  m  iis  separate  from  the  supply  contract  and 

L^ouncil  tiled  an  Appeal  n-om  a  denial         Motion.  RRI  requested  reconsideration  ,.,5^  „„,  ,„„,r„.^j  ,„  d„k«^,  k    ,1, 

by  the  Office  of  Military  Application  of       of  an  April  13.  1993  Decision  and  Order  ,^f '  "°  nfllT.J^r^^^r^M    ^' 

a  request  for  information  that  it  filed           ,hat  dismissed  NY  Telephone's  refund  Swivpr  RoL^f  LL  pHo^S^      » 

under  the  Freedom  of  Information  Act        Application  on  the  ground  that  it  was  pZh  kJ-H  -o"  T  '  ^-               ^ 

FOL\).  In  considering  the  information        filed  after  the  March  1   1993  deadline  .     ^  .   "P°"  Texaco  products 

that  was  withheld  as  Classified  material      filubr^LS^n^tn  th^GuTpteeding.  ^llSStSoblrtV^LfuXU'''- 

under  Exemption  3  of  the  FOIA.  after  a       See  Gu//0,7Corp./flrese«,  23  DOE  Therefore  the  Roberts  refund  was 

review  by  the  DOE's  Office  of                       «  gs  031  (1993)  reduced  by  the  amount  of  the  refund  it 

Classification,  the  DOE  determined  that             '         ._,    .      „„,.   _             ,  "^^  incorrec-tly  received  in  an  earlier 

a  small  portion  of  previously  withheld        ^  '"  considering  RRI  s  Motion,  the  DOE  Decision.  As  a  result.  Roberts  was 

material  could  now  be  released  as  the         determined  that  RRI  had  not  presented  granted  a  refiind  of  $11,381  ($8,300 

result  of  more  precise  deletions.  The           ^"y  compelling  reason  that  would  principal  plus  $3,081  interest).  Yankee 

remaining  withheld  material  continues       warrant  acceptance  of  the  late  was  granted  a  refund  of  $48,206 

to  be  properly  classified,  and  therefore.       Application.  In  addition,  the  DOE  ($35,156  principal  plus  $13,050  interest) 

may  not  be  released.  Accordingly  the         determined  that  RRI's  conduct  in  based  upon  purchases  made  from  March 

Appeal  was  granted  in  part  and  denied       connection  with  the  Application  did  not  1973  until  August  1978. 

in  nart                                                          ^^^  ^"6  Standards  applicable  to  „  c     j  .      ,.      . 

V  ii     X-          , ,  /  /oo   r  c.                          participants  in  agency  proceedings.  ^^^^^'^  Applications 

valley  limes.  11/1/93.  LFA-0325                Accordingly,  the  DOE  determined  that  The  Office  of  Hearings  and  Appeals 

Valley  Times  filed  an  Appeal  from  a        RRI  should  take  specified  remedial  issued  the  following  Decisions  and 

partial  denial  by  the  Office  of  the                measures  designed  to  prevent  the  Orders  concerning  refund  applications, 

Inspector  General  (OIG)  of  a  request  for       reoccurrence  of  the  conduct  in  question,  which  are  not  summarized.  Copies  of 

information  which  the  company  had           Accordingly,  the  Motion  for  the  full  texts  of  the  Decisions  and 

submitted  in  accordance  with  the                Reconsideration  was  denied,  and  RRI  Orders  are  available  in  the  Public 

Freedom  of  Information  Act.  In                   was  ordered  to  take  the  specified  Reference  Room  of  the  Office  of 

considering  the  Appeal,  the  DOE  found  -  measures.  Hearings  and  Appeals. 

Atlantic  Richfield  Company/Don's  Arco  of  Eugene  RF304-14734  11/05/93 

Atlantic  Richfield  Company/Geroulo  Coal  &  Oil  Co.  et  al  RF304-13275  11/04/93 

Atlantic  Richfield  Company/Maryland  Avenue  Arco  et  al  RF304-13644  11/04/93 

Atlantic  Richfield  Company/Southern  Shore  Yacht  Club  et  al  RF304-14050  11/04/93 

Beacon  Oil  Company/E.J.  Brown  RR238-2  11/04/93 

City  of  Flainwell  et  al  RF272-83023  "         11/05/93 

County  of  Siskiyou  RF272-87454  11/05/93 

Tangipahoa  Parish  RF272-87729         

Enron  Corp/Mitchell  Butane  Gas  Sales.  Inc  RF340-78  11/04 '93 
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Great  Plains  Gas  Division  RF340-94 

Enron  Corp.AVitt  Propane  Gas  Corp RF34O-108 

Schupback-Streitmatter  Gas  Co.  Inc „ - RF340-148 

Gateway  Inn  et  al - RF272-81807 

Gulf  Oil  Corporation/City  of  Dallas  ~ RF300-21756 

Gulf  Oil  Corporation/RC  Davis  Jr  : ~ - RF300-5920 

Riverside  Coal  &  Oil RF30a-15n9 

ColUngwood  &  Seaman  Oil  Co - ~ RF300-16218 

Gulf  Oil  Corporation/Pillow's  Gulf  et  al RF300-19759 

Gulf  Oil  CorporaUon/Tri-County  Oil  Company.  Inc RF30O-15O52 

Jackson  Trucking  Co.  et  al  RF272-91501 

Moroni  Feed  Company  RF272-67497 

Murphy  Oil  Corp./Butler  Taconite RF309-1079 

Plainfield  Iron  &  Metal  Corp  RF272-91349 

Syracuse  University  et  al  ,. RF272-77723 

Texaco  Inc/Charlotte  Road  Texaco  RF321-19165 

Frieden  Texaco  RF321-19168 

Soileau's  Texaco RF321-19172 

Texaco  Inc/Lacey  &  Lacey  Consignee ~ RF321-19947 

Texaco  Inc./Ski's  Texaco  et  al RF321-6909 

Texaco  Inc/Westem  Circle  Texaco RF321-19941 

Texaco  Inc/Woodland  Ave.  Texaco  et  al - RF321-10638 

Town  of  Wickenburg,  Arizona  et  al  RF272-88023 
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11/04/93 


11/05/93 
11/01/93 
11/01/93 


11/05/93 
11/01/93 
11/02/93 
11/05/93 
11/05/93 
11/02/93 
11/01/93 
11/02/93 


11/02/93 
11/05/93 
11/02/93 
11/04/93 
11/05/93 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

BamhtU  Contracting  Com- 
pany. 

C.  Ryan  &  Son,  Inc 

C.W.  Stephenson  OH  Co 

Chama  Texaco 

Esstngton  Texaco  Service 
Statioa 

John  W.  Osent>augh 

Kentucky  Transportation,  Inc 

Linwood  Texaco  Service 
Station. 

Town  of  Watertxxo  

Westwego  Aviation  Corpora- 
tion. 

Willmar  FlegJonal  Treatment 
Center. 


Case  No. 


RF272-15826 

RF321^W38 
RF321-19601 
RF321-18591 
RF321-16954 

LFA-0324 

RF300-'20158 

RF321-16955 

RF272-82939 
RF300-20143 

RF272-«5443 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

February  1,1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  94-2731  Filed  2-4-94;  8:45  am] 

BtLUNG  CODE  •4S0-»1-P 


Notice  of  Issuance  of  Proposed 
Decision  and  Order;  Week  of 
December  6  Through  December  10, 
1993 

During  the  week  of  December  6 
through  December  10, 1993,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  propmsed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  the 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 


Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

February  1. 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

C.  Parker  Oil  Co..  Inc..  Asheville.  NC, 
LEE-0042.  Reporting  Requirements 
C.  Parker  Oil  Co..  Inc.  (Parker)  filed  an 
Application  for  Exception  from  the 
provision  of  filing  Form  EIA-782B, 
entitled  "Reseller/Retailer's  Monthly 
Petroleum  Product  Sales  Report."  The 
exception  request,  if  granted,  would 
permit  Parker  to  be  exempted  from 
filing  Form  EIA-782B.  On  December  6, 
1993,  the  Department  of  Energy  issued 
a  Proposed  Decision  and  Order  which 
tentatively  determined  that  the 
exception  request  be  denied. 

(FR  Doc.  94-2732  Filed  2-4-94;  8:45  am) 

BILUNO  CODE  MSO-OI-P 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  December  13  Through 
December  17, 1993 

During  the  week  of  December  13 
through  December  17, 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Whistleblower  Proceeding 

Ronald  Soni.  12/16/93.  LWA-0001 

Ronald  Sorri  (Sorri)  filed  a  request  for 
a  hearing  on  June  9,  1993  under  the 
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Department  of  Energy's  Contractor 
Employee  Protection  Program,  10  CF.R. 
Part  708.  This  case  involved  a 
whistlebiower  complaint  filed  by  Sorri 
under  DOE's  new  Contractor  Employee 
Protection  P*rogram,  charging  that 
reprisals  were  taken  against  nim  after  he 
raised  safety  concerns  with  Sandia 
National  Laboratories,  IX)E,  ar.d 
Congressman  Leon  Panetta.  The  alleged 
reprisals  included  removing  him  from 
his  job  as  a  maintenance  technician  in 
Sandia's  Microelectronics  Development 
Laboraton,';  giving  him  lowered 
performance  ratings;  reassigning  him  to 
a  job  as  a  technical  writer;  and  finally, 
firing  him.  DOEs  Office  of  Contractor 
Employee  Protect)on  (OCEP) 
investigated  the  complaint  and  found 
that  the  first  three  actions  were  reprisals 
for  Sorri 's  disclosure  of  safety  concerns. 
However,  OCEP  concluded  the  Sorri's 
termination  did  not  constitute  a  reprisal 
Sorri  requested  a  hearing  boforv  a 
Hearing  Officer  with  the  Office  of 
Hearings  and  Appeals,  maintnining  that 
his  termination  was  also  a  reprisal  for 
his  safety  disclosures.  The  Hearing 
Office  concluded  that  Sorri  proved  by  a 
preponderance  of  the  evidence  that  be 
engaged  in  activities  protected  under 
Part  708  and  that  these  activities  were 
a  contributing  factor  in  the  decision  by 
Sandia  and  L&M  to  terminate  his 
employment.  The  Hearing  Officer 
further  concluded  that  Sandia  and  L&M 
failed  to  prove  by  clear  and  convincing 
evidence  that  they  would  have 
terminated  Sorri's  employment  were  it 
not  for  his  whistleblowing  activities. 
The  Hearing  Officer  therefore 
determined  that  Sorri's  termination 
violated  the  whistlebiower  regulations 
in  10  CF.R.  Part  708.  Sorri  was  awarded 
$5,000  in  back  pay,  plus  attorney's  fees 
and  costs.  Sandia  and  L&M  have  the 
right  to  appeal  the  Decision  to  the 
Secretary  or  her  designee. 

Motion  for  Discovery 

0\y  USA  Inc.,  12/17/93,  LRD-O006, 
LRH-0O02 

OXY  \5SA  Inc.  (OXY)  filed  Motions 
for  Discovery  and  Evidentiary  Hearing 
in  connection  with  the  firm's  Statement 
of  Objections  to  a  February  1992 
Revised  Proposed  Remedial  Order  (the 
Revised  PRO)  issued  to  the  firm  by  the 
DOE's  Economic  Regulatory 
Administration  (ERA).  The  Revised  PRO 
concerns  reciprocal  crude  oil 
transactions  entered  into  by  OXY's 
predecessor  in  interest,  Gties  Service 
Company  (Cities).  Those  transactions 
generally  involved  the  sale  by  Cities  of 
price-controlled  crude  oil  in  exchange 
for  its  receipt  of  deeply  discounted 
exempt  crude  oil.  The  FJIA  alleges  that 


Qties'  reporting  of  these  transactions 
violated  the  entitlements  reporting 
requirements  set  forth  at  10  CF.R. 
§  211.67(b),  (h),  and  (j)  and  the  anti- 
circumvention  rule  set  forth  at  10  CF.R. 
§  205u202. 

In  considering  the  firm's  discovery 
requests,  the  DOE  found  that,  with  the 
exception  of  privileged  material,  OXY 
had  already  been  provided  with 
information  relevant  to  the  charges  in 
the  Revised  PRO.  Accordingly,  ^e 
discovery  motion  was  denied.  In 
considering  the  firm's  evidentiary 
hearing  motion,  the  DOE  held  that  OXY 
should  be  granted  an  evidentiary 
hearing  to  support  its  contentions  that 
(i)  Gties'  officials  believed,  and  had  a 
plausible  basis  for  believing,  that 
entitlements-exempt  uses,  rather  than 
miscertification,  explained  the 
transactions  and  (ii)  the  transactions 
were  not  shams.  The  DOE  denied  OXY's 
request  for  an  evidentiary  hearing  on  the 
issues  of  the  scope  of  Cities'  court  action 
concerning  the  transactions  and  the 
sufficiency  of  Cities'  contemporaneous 
disclosure  concerning  the  transactions, 
on  the  ground  that  those  issues  should 
be  resolved  on  the  basis  of  the  record  of 
the  litigation  and  submissions  by  Cities 
to  the  DOE.  Accordingly,  the 
evidentiary  hearing  motion  was  granted 
in  part. 

Refund  Applications 

Atlantic  Richfield  Company/Session 
Trail  Oil  Company.  12/15/93, 
RF304-3079 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Mission  Trail  Oil  Company  (Mission 
Trail)  in  the  Atlantic  Richfield  Company 
Subpart  V  special  refund  proceeding. 
Mission  Trail  is  affiliated  with  Coast  Oil 
Company  (Coast),  a  firm  that  previously 
received  a  full  small  purchaser  refund  of 
$5,000  in  principal  in  the  ARCO 
proceeding.  In  the  case  of  multiple 
refund  applications  filed  by  affiliated 
firms  tn  the  same  proceeding,  the 
submissions  are  consolidated  in 
considering  the  applicants'  eligibility 
for  a  refund.  Therefore,  the  Mission 
Trail  refund  was  calculated  based  upon 
the  consolidated  Mission  Trail  and 
Coast  volumes  under  the  mid-range 
presumption  less  the  previous  refund  of 
$5,000  that  had  been  granted  to  Coast. 
Thus  Mission  Trail  was  granted  a  refund 
of  $9,194,  representing  $5,463  in 
principal  and  $3,731  in  interest. 

Gulf  Oil  CorporaUon/  MJ{.  and  M.  T. 
Moon.  12/17/93,  RF300-16446 
The  IX)E  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Resource 


Refunds,  Inc.  on  behalf  of  M.A.  and 
M.T.  Moon,  operators  of  Moon  and  Sons 
Gulf,  Under  Case  Na  RF300-10430, 
Gary  Towerville,  manager  of  Moon  end 
Sons  Gulf  and  stepson  of  M.A.  Moon, 
previously  applied  for  and  received  a 
refund  based  on  estimated  purchases  of 
2,569,360  gallons.  This  Application  for 
Refund  was  granted  in  full  on  November 
9, 1989.  Under  the  Case  No.  RFBOO- 
16446,  Resource  Refunds,  Inc.  filed  an 
Application  for  Moon  and  Sons  Gulf, 
claiming  that  the  station  should  receive 
a  refund  based  on  2,703,870  gallons. 
This  Application  Incorrectly  stated  that 
the  applicant  had  not  previously  filed 
for  a  refund  in  this  proceeding.  Because 
the  second  Application  claimed  a 
refund  for  2.569.360  gallons  previously 
included  in  the  earlier  filing,  it  therefore 
was  granted  for  purchases  of  only 
134,510  gallons.  Furthermore,  this 
Decision  discusses  the  responsibility  of 
filing  agents  to  maintain  the  accuracy  of 
their  case  files,  and  it  reminded 
Resource  Refunds,  Inc.  of  this 
obligation. 

Gulf  Oil  Corp./Ripley  &  Fletcher  Co. 

RF300-14073.  C.N.  Brown  Co.,  12/ 

15/93.  RF300-16858 
The  DOE  issued  a  Decision  and  Order 
concerning  two  affiliated  Applications 
for  Refund  filed  by  Wilson,  Keller  & 
Associates,  Inc.  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
In  the  first  application,  Ripley  & 
Fletcher  Co.  (Ripley)  claimed  a  refund 
as  a  reseller  based  on  the  purchase  of 
193.564,655  gallons  of  Gulf  petroleum 
product.  In  the  second  application,  CN. 
Brown  Ca  (CNB)  claimed  a  refund 
based  on  its  purchase  of  8,623.679 
gallons  under  consignment.  As  both 
applicants  were  under  conunon 
ownership  and  control  during  the  Gulf 
refund  period,  they  were  considered 
together  and  approved  for  the  maximum 
principal  amount  of  $50,000  under  the 
40  percent  presumption.  Ripley  and 
CNB  could  not  take  advantage  of  the 
consignee  presumption  because  it 
would  have  raised  their  combined 
principal  amount  beyond  the  $50,000 
limit  and  both  applicants  had  chosen 
not  to  prove  injury.  Accordingly,  the 
DOE  granted  Ripley  a  refund  of  $86,250 
($48,000  principal  plus  $38,250  interest 
and  CNB  a  refund  of  $3,594  ($2,000 
principal  and  $1,594  interest). 

Gulf  Oil  Corporation/Southern  Jersey 
Airways,  Inc.,  12/17/93,  RF300- 
19732 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  LK,  Inc. 
(LK),  a  filing  agency,  on  tehalf  of 
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Southern  Jersey  Airways,  Inc. 
(Southern).  In  considering  the  refund 
claim,  the  DOE  noted  that  LK  was 
authorized  to  represent  Southern,  a  firm 
in  Chapter  7  bankruptcy,  by  the  U.S. 
Bankruptcy  Court  for  the  EKstrict  of  New 
Jersey.  The  DOE  found  that  this 
arrangement  would  provide  restitution 
to  Southern's  estate.  Accordingly,  a 
refund  in  the  amount  of  $7,716  was 
granted  to  LK.  which  will  notify  the 
U.S.  Bankruptcy  Court  of  its  receipt  of 
the  refund. 

Gulf  Oil  Corporation/Transportation 
Supplies,  Inc..  12/15/93.  RF300- 
16200 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding  by  Stanley  Cofall  on 
behalf  of  Transportation  Supplies.  Inc. 
(TSI).  The  Application  for  Refund  was 
submitted  by  Energy  Refunds,  Inc.,  a 
private  filing  service.  The  applicant 
claimed  that  TSI  purchased  28.243,240 
gallons  of  Gulf  petroleum  products  and 
asked  that  the  refund  check  be  made 
payable  to  Stanley  Cofall.  Mr.  Cofall 
could  not  demonstrate  that  he  was 
presently  eligible  to  receive  a  refund  on 
behalf  of  this  corporation.  In  addition, 
under  Case  No.  RF300-10119,  Leaseway 
Transportation  Corporation  was  granted 
a  refund  based  on  purchases  of 
40,933,031  gallons  of  Gulf  products 
made  by  the  corporation  and  its 
subsidiaries  which  include 
Transportation  Supplies,  Inc.  Mr.  Cofall 
was  therefore  denied  a  refund  in  this 
proceeding. 


Gulf  Oil  Corporation/West  Penn  Power 
Company.  12/17/94.  RF300-20131 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  West  Penn 
Power  Company.  In  considering  the 
claim,  the  E)OE  noted  that  pursuant  to 
Pennsylvania  regulations  for  public 
utilities.  West  Penn  Power  Company  did 
not  employ  a  monthly  fuel  adjustment 
clause  during  the  refund  period.  The 
DOE  found  that  the  company  therefore 
could  not  pass  through  Gulfs  alleged 
overcharges  to  its  customers  on  a  dollar 
for  dollar  basis.  Accordingly,  West  Penn 
Power  Company  was  treated  as  an  end- 
user  in  this  proceeding  and  was  granted 
a  total  refund  of  $9,238. 

Quantum  Chemical  Corp./Wilcox  Oil 
Company.  12/17/94.  RR330-1 
Bill  T.  Wilcox  submitted  a  Motion  for 
Reconsideration  of  the  DOE's  denial  of 
an  Application  for  Refund  that  he  had 
submitted  on  behalf  of  Wilcox  Oil 
Company  (WOC)  in  the  Quantum 
Chemical  Corjwration  Refund 
proceeding.  In  its  denial  of  the  original 
application,  the  DOE  found  that  the 
WOC  was  a  corporation  whose  stock 
had  been  sold,  and  that  the  right  to  a 
refund  had  transferred  to  the  purchaser 
of  the  stock.  However,  based  on 
information  submitted  by  Mr.  Wilcox  in 
his  Motion  for  Reconsideration,  the  DOE 
found  that  the  WOC  functioned  as  a  sole 
proprietorship  of  Mr.  Wilcox  prior  to  its 
incorporation.  Accordingly,  the  DOE 
found  that  Mr.  Wilcox  was  the  proper 
recipient  of  a  refund  for  WOC's 
purchases  from  Quantum  that  occurred 


prior  to  the  incorporation  of  WOC  in 
December  1979.  Mr.  Wilcox  was 
therefore  granted  a  refund  of  $109. 

Texaco  Inc./Ronnie's  Texaco  et  al..  12/ 
15/93.  RF321-14226  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  seven  Applicanons  for 
Refund  filed  in  the  Texaco  Inc.  Subpart 
V  special  refund  proceeding.  The 
application  for  purchases  made  by  Art 
OBment  Products,  Inc.  (Art)  (Case  No. 
RF321-16588),  was  filed  by  RECOLL 
Management  Corp.  (RECOLL).  Art  is  in 
bankruptcy,  and  the  New  Bank  of  New 
England  is  one  of  its  creditors.  RECOLL 
is  acting  on  behalf  of  the  Federal 
Deposit  Insurance  Corporation,  the 
bank's  receiver.  The  trustee  in  the  Art 
bankruptcy  case  stated  that  the  bank  has 
a  security  interest  in  all  of  Art's  assets, 
and  he  requested  that  the  refund  due 
Art  be  made  payable  to  RECOLL.  The 
DOE  has  previously  indicated  that 
where  a  firm  is  in  bankruptcy,  the 
refund  will  be  paid  to  a  creditor  if  the 
creditor  demonstrates  a  clear  right  to  the 
refund.  See  Texaco  Inc. /General  Gas  Br 
Oil  Co..  22  DOE  \  85.130  (1992).  That 
is  the  case  here.  Accordingly.  Art's 
refund  was  granted  to  RECC3lL. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/B&P  Motor  Express  RF304-12218 

Atlantic  Richfield  Company/Bohemian  Distributing  Co.  et  al Rr304-13428 

B  &  B  Trucking  Company  RF272-75997 

Browning-Fcp-is  Industries  of  K.C  RC272-218 

Clear  Uke  School  District  et  al RF272-60733 

Gulf  Oil  Corporation/Bronx  River  Gulf  Service  RF300-14412 

Kearney  &  Trwker  Corp.  et  al  RF272-a0140 

Lindsley  Lumber  Company  RF272-77206 

Pearl  River  County RF272-87015 

Sandoz  Chemicals  Corp.  et  al  „ RF272-66502 

Sandoz  Chem.  Corporation RD272-66502 

Lockheed  AeronauUcal  Sys.  Co RD272-66674 

Holland  Corp  RD272-67238 

DBI  Equipment  Co RD272-67759 

Caribbean  Marine  Service  Co  _ RD272-69699 

Shell  Oil  Company/509  BMW/LGSF  „ RF315-1791 

Shell  Oil  Company/Cleofe  Rivera  Rosado  RF31&-9350 

Jose  Martorell  Otero  „ RF315-9351 

Shell  Ol!  Company/Lectronostic  Servicenter,  Inc , RF315-736 

Texaco  Inc/Deal's  Texaco  #1  RF321-19374 

Jack's  Texaco  #1  RF321-19982 

Texaco  Inc./Leo  Charesfs  Texaco  et  al  RF321-ni50 

Texaco  Inc/Pop's  Oasis  Truck  Stop  et  al RF321-19068 

Texaco  Inc/Texaco  Food  Mart  #1  ef  al  _ RF321-n566 


12/15/93 
12/15/93 
12/15/93 
12/15/93 
12/15/93 
12/15/93 
12/15/93 
12/17/93 
12/15/93 
12/17/93 


12/17/93 
12/17/93 


12/15/93 
12/17/93 


12/17/93 
12/15/93 
12/17/93 
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Dismissals 

The  following  submissions  were 
dismissed: 


Name 


A.  Winnpfheinier  &  BfC,  Inc 

Artedge  Transfer,  Inc  .._ 

Borough  of  Alpha  „ „ 

City  of  Grove  

Crty  of  Huron  

City  of  Independence  

City  of  Ithaca  

Crty  of  Jacksboro _. 

Coca-Cola  Bottbng  Co.  of 

New  Englarxl 
D€pt  of  the  Army  Corps  of 

Engineers. 

Doug's  Spur  Station 

Fails  County  . 

Hardeman  County  

John  W.  Beauchamp 

KeppJey's  Texaco 

L.'ggetfs  Texaco „._ 

Minidoka  County 

Moherw  Servtees,  Inc 

MuntctpaUty  of  Metro.  Se- 

att)e. 

Robert  H.  Oaks  

Sa»nt  Bernard  Par.  Sch.  Bd 
Sanitary  Unen  Service,  Irx: 

Seehous  Assoaates 

Sharon  City  Sch.  Dist 

Skar)eate*e3  Central 

School. 
Skok)e  Schoof  District  73- 

5. 
Slocum  Independent 

School  Dtstnct 
South  Haven  School  Dis- 
trict. 
Thompson  PuMc  Sch.  Dist 

61. 

Town  of  Longboat  Key  

Township  of  Hopewell  

Virginia  Lmen  Services,  Inc 

W.C.  &  D.L  CuUipher _ 

Woodbrtdge  Texaco  ..._ 


Case  No. 


RF272-91984 
RF272-«6035 
RF272-88404 
RF272-83083 
RF272-88492 
RF272-88483 
RF272-88495 
RF272-a8496 
RF272-9353a 

RF272-93950 

RF309-1254 

RF272-68408 

RF272-88414 

RF321-2665 

RF321-11496 

RF321-14479 

RF272-88416 

Rf 272-03538 

RF272-92504 

RF321-13439 

RF272-68449 

RF272-944^ 

LFA-0337 

RF272-88437 

RF272-88440 

RF272-88441 

RF272-88442 

RF272-88446 

RF272-88455 

RF272-88435 
RF272-88489 
RF272-64492 
RF300-19995 
RF321-13731 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
In  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  February  1, 1994. 
GcorgiB  B.  Brezniy, 

Director,  Office  of  Hearings  and  Appeals. 
(PR  Doc.  94-2733  Filed  2-4-94;  8:45  am] 

BILUNOCOM  »4S0-«V-P 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  December 
27  Through  December  31, 1993 

During  the  week  of  December  27 
through  December  31, 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Armor  Elevator  Company,  Inc.,  12/28/ 
93,  LFA-0340 
Armor  Elevator  Company,  Inc.,  filed 
an  Appeal  from  a  denial  by  the  Batavia 
Area  Office  of  a  Request  for  Information 
which  the  firm  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  requested  documents  were  not 
agency  records  because  Batavia  neither 
created  nor  obtained  the  material. 
Important  issues  that  were  considered 
in  the  Decision  and  Order  were  (i) 
whether  the  contractor  responsible  for 
maintaining  and  operating  a  government 
location  is  considered  an  agency  for 
purposes  of  the  FOIA  and  (ii)  the  test  for 
classification  as  an  agency  record. 

Cyjithia  Ann  Virostek.  12/29/93,  IFA- 
0342 
Cynthia  Ann  Virostek  Died  an  Appeal 
from  a  determination  issued  by  the 
Office  of  the  Executive  Secretariat  (OES) 
of  the  DOE,  in  response  to  a  request  for 
information  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
its  determination,  the  OES  released  a 
letter  requested  by  Virostek  but  stated 
that  the  enclosures  to  the  letter  could 


not  be  located.  In  her  Appeal.  Virostek 
challenged  the  adequacy  of  this 
determination.  The  letter  requested  by 
Virostek  was  authored  by  Robert 
Seamans,  the  Administrator  of  the 
Energy  Research  and  Development 
Administration  (ERDA)  and  was 
addressed  to  the  Chairman  of  Nuclear 
Regulatory  Commission  (NRC),  who  had 
submitted  a  draft  report  to  ERDA  and 
requested  Its  views.  The  enclosures  to 
the  letter  were  not  stand-alone 
documents  but  were  created  as  part  of 
ERDA's  response  to  the  NRC,  solely  for 
the  purpose  of  supplementing  with 
greater  detail  the  view  set  forth  in  the 
body  of  the  letter.  In  considering  the 
Appeal,  the  DOE  found  that  because  of 
the  nature  of  the  enclosures,  the  search 
performed  by  the  OES  through  the 
archives  of  files  of  the  ERDA 
Administrator  was  reasonably 
calculated  to  uncover  the  material 
sought  by  the  appellant.  Accordingly, 
Virostek's  Appeal  was  denied. 

Government  Accountability  Project,  12/ 
27/93.  LFA-0341 

The  Government  Accountability 
Project  (GAP)  filed  an  Appeal  from  a 
denial  of  a  waiver  of  fees  by  the  Director 
of  the  Office  of  Conununications  of  the 
Richland  Field  OHice  (Richland)  of  the 
IXDE.  In  considering  the  Appeal,  the 
DOE  found  that  while  whistleblower 
litigation  did  not  constitute  a 
"commercial  interest"  under  the  fee 
waiver  statute,  neither  did  it 
automatically  satisfy  the  public  interest 
requirement  of  the  statute.  The  Appeal 
was  remanded  to  Richland  to  determine 
whether  any  of  the  information  to  be 
disclosed  met  th«  public  interest 
requirement  of  the  fee  waiver  statute. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  end 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Beacon  Oil  Company/Atkerson  Beacon  Service  et  al 

Childress  County „ _ 

Fanners  Union  Oil  Company \ 

Co-op  Supply,  Inc .... 

Gulf  Oil  Corporatioo/ColoDlal  Stores,  Inc .... _.. 

Gulf  Oil  Corixjration/VT  Petroleum.  Inc  


RF238-89 

12/29/93 

RF272-87754 

12/29/93 

RP272-68267 

12/29/93 

RF272-88797 

12/29/93 

RF300-18168 

12/29/93 

RF300-1959S 

12/29/93 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Branford  School  District  .... 
Calhoun    County    School 

District 
City  of  Grand  Saline  „ 


Case  No. 


RF272-80742 
RF272-884a2 

RF272-83288 


Name 

CaseNa 

City  of  Stanton „ „ 

City  of  Streetsboro  

City  of  Sfruthers  

City  of  SuOJvan  

RF272-88468 
RF272-88469 
RF272-88460 
RF272-8»463 
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Name 


City  ol  Superior 

City  of  Sytacauga 

City  of  VermiBon 

East  End  Service  Statkm  „ 
FlorefX*  School  District  .... 

James  Stuffo,  »nc  .„ „ 

KJ.  Transportation  

Soquei  Etementary  Sctwol 


CaseNa 


RF272-«8465 
RF272-88466 
RF272-83049 
RF30O-21239 
RF272-80759 
RF272-77091 
RF272-80180 
RF272-82449 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OHice  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  pjn.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  publishea 
loose  leaf  reporter  system. 

Dated:  February  1. 1994. 
G«org*  B.  Breznaj, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-2734  Piled  2-4-94;  8:45  ami 
ULUNOCOOC  Ma»-Ot-P 


Southeastern  Power  Administration 
Cumt)ertand  System  of  Projects 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACDON:  Notioa 

SUMMARY:  Southeastern  proposes  to 
replace  Rate  Schedules  CC-l-C,  CK-1- 
B,  CM-l-B,  CBR-l-B,  CEK-l-B.  CSI- 
1-B,  and  CTV-l-B  currently  applicable 
to  Cumberland  Basin  Projects  power 
and  seeks  approval  of  new  Rate 
Schedules  CC-1^,  CK-l-C,  CM-l-C, 
CBR-l-C,  CEK-l-C.  CSI-l-C  and 
CrV-l-C,  for  a  5-year  period  July  1, 
1994,  through  June  30, 1999. 

Opportunities  will  be  available  for 
interested  persons  to  review  the  present 
rates,  to  review  the  proposed  rates  and 
supporting  studies,  to  participate  in  a 
public  forum  and  to  submit  vioitten 
comments.  Southeastern  will  evaluate 
all  comments  received  in  this  process. 
DATES:  Written  comments  are  due  on  or 
before  May  10, 1994.  A  public 
information  and  comment  forum  will  be 
held  in  Nashville,  Tennessee,  on  March 
10, 1994.  Persons'de?iring  to  speak  at 
the  forum  should  notify  Southeastern  at 
least  4  days  before  the  forum  is 
scheduled,  so  that  a  list  of  forum 
participants  can  be  prepared.  Others 
may  speak  if  time  permits. 
ADDRESSES:  Five  copies  of  written 
conments  should  be  submitted  to: 
Administrator,  Department  of  Energy, 
Southeastern  Power  Administration, 


Samuel  Elbert  Building,  Elberton, 
Georgia  30635.  The  public  information 
and  comment  forum  for  the  Cumberland 
Basin  Projects  will  begin  at  10  a.m.  on 
March  10, 1994,  in  room  A135  U.S. 
Courthouse  Annex,  801  Broadway, 
Nashville,  Tennessee  37203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Director,  Power 
Marketing  Division,  Department  of 
Energy,  Southeastern  Power 
Administration,  Samuel  Elbert  Building, 
Elberton,  Georgia  30635. 

SUPPt.EMENTARY  MFORMATtON:  The 
Federal  Energy  Regulatory  Commission 
(FERC)  by  order  issued  September  26, 
1989,  in  Docket  No.  EF89-3021-000 
confirmed  and  approved  Wholesale 
Power  Rate  Schedules  CBR-l-B,  CSl-1- 
B.  CM-l-B,  CC-l-B,  CK-l-B,  CTV-1- 
B,  and  CC-l-C,  applicable  to 
Cumberland  Basin  Projects'  power  for 
the  period  July  1, 1989,  through  June  30, 
1994. 

DtSCUSSiON:  Existing  rate  schedules  for 
the  piesent  Qunberlasd  System  are 
predicated  upon  a  May  1989  repayment 
study  and  other  supporting  data  all  of 
which  is  contained  in  FERC  Docket  No. 
EF8&-3021-000.  The  current  repayment 
study  prepared  in  January  of  1994  for 
the  combined  Cumberland  System 
shows  that  existing  rates  are  not 
adequate  to  recover  all  costs  required  by 
present  repayment  criteria. 

A  revised  repayment  study  with  a  net 
S2,235,000  revenue  increase  in  each 
future  year  over  the  current  repayment 
study  demonstrates  that  all  costs  are 
paid  within  their  repayment  life.  The 
net  additional  requirement  amounts  to  a 
net  8  percent  Increase  in  revenues  and 
Is  primarily  due  to  increased  O&M  costs 
at  the  generating  projects.  It  is  proposed 
that  revised  rate  schedules  applicable  to 
TVA  (for  the  benefit  of  preference 
customers  served  from  the  TVA  System) 
and  OthCT  Preference  Customers  of 
Southeastern  contain  the  following  unit 
rales: 

TVA  Rate  Schedule 


Capacity  at  the  generatwlcw/morth 
Energy  at  the  generatof/Vwh  (rnHs)  . 
Other   Custorriers   Rate   Schedules 
(Exduding  Carolina  Povyer  &  Light 
Area): 

Capacity  deliyered  at  trrtefoonr^ec- 
tions  with  adjacent  ublities/Vw/ 

rrwrrth  _ _ 

Energy  delivered  at  intercorvtec- 
bons  with  adfetcent  utibtiesAwh 
(mitte) _ 


$1,181 
6.532 


$1,791 
6.665 


TVA  Rate  Schedule— Continued 


Customers  served  through  the  factb- 
tes  of  Carolina  Power  &  Light, 
\NBSt6m  Division  (Rate  Schedule 
CC-1-D) 

Capacity  delivered  kwiVnonth 

Energy  deltvered  kwh  (mMte)  


$2J)39 
7.091 


The  referenced  January  1994  current 
repayment  study  along  with  a  revised 
repayment  study  dated  January  1994 
and  previous  system  repayment  studies 
are  available  for  examination  at  the 
Samuel  Elbert  Building,  Elberton, 
Georgia  30635.  Proposed  Rate  Schedules 
CC-l-D.  CK-l-C,  CM-l-C,  CBR-l-C 
CSH-C,  CEK-l-C,  and  CTV-l-C  are 
also  available. 

Issued  io  Elbertoa,  Georgia.  ]anuaTy  31, 
1994. 

fotui  A.  McAllister,  Jr., 

AdiTiinistrator. 

|FR  Doc  94-2737  Filed  2-4-^;  8:45  ami 
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Western  Area  Power  Administration 

Parfcer-Oavis  Project  Nottce  of  Rate 
Order  Na  WAPA-65 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Rate  Ordei^-Parker- 
Devis  Project  (P-DP)  Firm  Power  Rate 
and  Firm  and  Nonfirm  Transmission 
Service  Rate  Adjustments. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Defwrfment  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
55  placing  the  proposed  rate 
schedules^ — firm  power  PD-F4,  firm 
transmission  service  PD-FT4,  nonfirm 
transmission  service  PD-NFT4,  and  firm 
transmission  service  for  Sah  Lake  City 
AreaAntegrated  F^jects  (SLCA/IP)  PD- 
FCr4— for  the  P-DP  of  the  Western  Ar^a 
Power  Administration  (Western)  into 
effect  on  an  interim  basis.  These 
proposed  P-DP  rates,  hereafter  called 
the  provisional  P-DP  rates,  will  remain 
in  effect  on  an  interi.Ti  basis  until  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirms,  approves,  and  pKices 
them  into  efTetl  on  a  final  basis  for  a  5- 
year  period  or  until  superseded. 

The  Deputy  Set jetary,  DOE,  approved 
the  existing  P-DP  rate  .schedules  FD-F3, 
PD-FCT3,  and  PF-NFT3  by  Rate  Order 
No.  WAPA-43  on  an  interim  ba.sis, 
effective  on  Oaober  1,  1990  (55  FR 
36887,  Sep!eml)er  7, 1990).  FERC 
approved  the  P-DP  rate  schedules  on  a 
final  basis  Lhrough  September  30,  1992, 
by  0.-der  dated  November  15, 1990  (53 
FERC  Par.  62,157). 
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The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  on 
August  19. 1992  by  Rate  Order  No. 
WAPA-57.  extended  these  rate 
schedules  for  not  more  than  one  year 
(57  FR  39400,  August  31, 1992).  The 
Acting  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy  on 
September  29. 1993,  by  Rate  Order  No. 
VVAPA-64.  hirther  extended  these  rate 
schedules  through  March  31. 1994  (58 
FR  50917;  September  29,  1993). 

Neither  of  said  WAPA  Rate  Orders,  57 
or  64  were  submitted  to  FERC  for  its 
concurrence,  inasmuch  as  these  orders 
were  in  the  nature  of  temporary 
extensions  of  existing  rates,  pending  the 
development  of  long  term  rates,  so  that 
FERC  approval  would  have  been 

rates  of  such 


nature  need  not  be  approved  by  FERC, 
as  specified  In  existing  regulations.  10 
CFR  902.23(b). 

Western  is  proposing  to  implement  a 
two-step  process  for  the  provisional  P- 
DF  rates  for  firm  power  and  firm  and 
nonfirm  transmission  service.  Step  one 
of  the  provisional  P-DP  rates  will 
become  effective  February  1. 1994,  and 
step  two  of  the  provisional  P-DP  rates 
will  become  effective  October  1, 1995. 

Step  one  of  the  provisional  P-DP  rates 
consists  of  an  energy  rate  of  5.79  mills 
per  kilowatthour  (mills/kWh)  and  a 
capacity  rate  of  $2.54  per  kilowatt/ 
month  (kW/month)  for  a  composite  rate 
of  11.58  mills/kWh.  Step  one  of  the 
provisional  P-DP  rates  for  transmission 
service  consists  of  a  firm  transmission 
service  rate  of  $10.40  per  kilowatt/year 


(kW/year),  a  nonfirm  transmission 
service  rate  of  1.98  mills/kWh.  and  a 
firm  transmission  service  rate  for  SIXIAJ 
IP  of  $5.20/kW/season.  A  season  for  the 
firm  transmission  service  rate  for  SLCA/ 
IP  is  6  months. 

Step  two  of  the  provisional  P-DP  rates 
consists  of  an  energy  rate  of  6.01  mills/ 
kWh  and  a  capacity  rate  of  $2.63/k\V/ 
month  for  a  composite  rate  of  12.01 
mills/kWh.  Step  two  of  the  provisional 
P-DP  rates  for  transmission  service 
consists  of  a  firm  transmission  service 
rate  of  $12.55/kW/year.  a  nonfirm 
transmission  service  rate  of  2.39  mills/ 
kWh.  and  a  firm  transmission  service 
rate  for  SLCA/IP  of  $6.27/kW/season. 

A  comparison  of  existing  P-DP  rates 
and  the  two-step  provisional  P-DP  rates 
follows: 


premature.  In  any  event 

Comparison  of  ExiSTih4G  P-DP  Rates  and  Step  One  Provisional  P-DP  Rates 


Powef  Rate  Schedule - 

Conposrte  (mdls/kWti) 

Energy  (mitts/VWti) 

Capac^  (S/VW/montti)  - 

Firm  Transmission  Service  Rate  Schedu'e  

Firm  TransfTussion  Service  (S/WV/year) 

Nonfirm  Transmisston  Service  Rate  Sctiedute 

Nonfirm  Transmission  Service  (mill&'kWh)  

Firm  Transmission  Service  for  SLCA/)P  Rate  Schedule 
Firm  Transmission  Service  for  SLCA/IP  (S/KW/season)  . 


Existing  rates 
FY  1990 


PD-F3 
9.03 
4.52 
1.98 
PD-FT3 
8.20 

PD-NFT3 
1.50 

Pt>-FCT3 
4.10 


Provisiorwil 
rates  effective 

2/1/1994* 


PD-F4 

11.58 

5.79 

2.54 

P0-FT4 

10.40 

P0-NFT4 

1.98 

PD-FCT4 

5.20 


Percent 
change  (%) 


28 
28 

28 


27 

32 

27 


•The  first  steps  of  the  provisional  P-DP  rates  are  in  effect  from  Fetxuary  1 .  1994.  through  September  30.  1995. 

Comparison  of  Existing  P-DP  Rates  and  Step  Two  Provisional  P-DP  Rates 


Power  Rate  Schedule  

Composite  (mills/VWh)  

Energy  (mills/VWh) — 

Capacaty  {S1<W/month)  — 

Firm  Transmission  Service  Rate  Schedule  — . — . 

Firm  Transmission  Service  (S/kW/year) . 

Nonfirm  Trar«mission  Service  Rate  Schedule 

Nonfirm  Transmission  Service  (mills/KWh)  

Fimn  Transmission  Service  For  SLCA/'IP  Rate  Schedule 
Firm  Transmission  Service  for  SLCA/IP  (S/kW/season)  .. 


Existing  rates 
FY  1990 


PD-F3 
9.03 
4.52 
1.98 
P0-FT3 
8.20 

P0-NFT3 
1.50 

PD-FCT3 
4.10 


Provisional 

rates  effective 

10/1/1995* 


PD-F4 

12.01 

6.01 

2.63 

PD-FT4 

12.55 

P0-NFT4 

2.39 

PD-FCT4 

6.27 


Percent 
ctiange  (%) 


33 
33 
33 


53 
59 
53 


•The  second  steps  of  the  provisional  P-OP  rates  are  in  effect  from  October  1 .  1995,  through  January  31 ,  1999.  or  until  superseded. 


DATES:  The  P-DP  Rate  Schedules  PI>- 
F4.  PD-FT4,  PD-NF4.  and  PD-FCT4 
will  become  effective  on  an  interim 
basis  beginning  February  1, 1994.  and 
will  be  in  effect  until  FERC  confirms. 
approves,  and  places  the  rate  schedules 
into  effect  on  a  final  basis  for  a  5-year 
period  or  until  superseded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  A.  Hlne.  Area  Manager, 
Phoenix  Area  Office.  Western  Area 
Power  Administration,  P.O.  Box  6457, 


Phoenix,  AZ  85005-6457,  (602)  352- 
2453 

Ms.  Deborafe^M.  Linke,  Director. 
Division  of  Marketing  and  Rates, 
Western  ArealPower  Administration, 
P.O.  Box  3402\  Golden,  CO  80401- 
3398,(303)231-1545 

Mr.  Joel  Bladow,  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  80-061, 
Forrestal  Building,  1000 
Independence  Avenue  SW., 


Washington,  DC  20585-0001,  (202) 

586-5581 
SUPP1.EMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716).  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary; 


and  (3)  the  authority  to  confirm, 
approve,  and  ptece  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  Fart  903)  became 
fiffectivo  on  September  18, 1985  (50  PR 
37837). 

These  power  and  transmission  rates 
are  established  pursuant  to  the  EKDE 
Organization  Act  (42  U.S.C  §  7101  et 
seq.y,  the  Reclamation  Act  of  1902  (43 
U.S.C  §  371  et  se<7.).8s  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Recl£imation  Project  Act  of  1939  (43 
U.S.C.  §485h(c)):  section  2  of  the  Rivers 
and  Harbors  Act  of  1935  (49  Slat.  1028, 
1039);  the  Parker-Davis  Act  of  1954  (68 
Stat.  143);  Final  Rule  (10  CFR  Part  904) 
published  in  the  Federal  Register  at  51 
FR  43154  on  November  28, 1986;  the 
EXDE  financial  reporting  policies, 
procedures,  and  methodology  (DOE  RA 
6120.2  dated  September  20, 1979);  and 
the  procedures  for  public  participation 
in  rate  adjustments  for  power  and 
transmission  service  marketed  by 
Western  (10  CFR  Part  903)  published  in 
the  Federal  Register  at  50  FR  37837  on 
September  18, 1985. 

Based  upon  data  available  in  fiscal 
year  (FY)  1991,  the  PRS  for  the  P-DP 
showed  that  the  existing  composite  rate 
of  9.03  mills/kWh  for  firm  power,  firm 
transmission  rate  of  $8.20/kW/year, 
nonfi.Tn  transmission  rate  of  1.50  mills/ 
kWh,  and  a  firm  transmission  service 
rate  for  SLCA/IP  of  $4.10/kW/8eason 
would  not  provide  sufficient  revenues 
to  pay  the  project  costs  within  the 
prescribed  time  periods.  The  Ratesetting 
PRS  indicates  substantial  rate  increases 
for  firm  pwwer  and  firm  and  nonfirm 
transmission  service  are  required  in 
order  to  meet  revenue  requirements  for 
FY  1994  through  the  end  of  the  study. 
Because  this  represents  a  substantial 
increase  over  the  existing  P-DP  rates, 
Western  is  proposing  to  implement  a 
two-step  rate  process  for  firm  power  and 
firm  and  nonfirm  transmission  service. 
Rate  increases  are  due  largely  to  the 
Increases  in  replacement  and  addition 
activities  on  P-DP.  The  original  P-DP 
investment  was  fully  paid  in  1984  and 
the  irrigation  investment  was  fully  paid 
in  1986. 

However,  the  P-DP  is  undergoing  a 
major  replacement  and  refurbishment 
plan  needed  for  environmental 
compliance,  safety,  and  reliability.  The 
rate  increases  can  also  be  attributed  to 
an  increase  in  purchased  power 
e)cpense.  The  increase  in  purchased 
power  expense  resulted  from  flooding 
conditions  along  the  Colorado  River  in 
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southwestern  Arizona  which  created  a 
generation  deficiency. 

During  the  143-day  comment  period. 
Western  received  31  written  comments. 
In  addition,  nine  spyeakers  commented 
during  the  September  11, 1992,  public 
comment  forum.  During  the  second 
comment  period  of  70  days,  Western 
received  19  written  comments.  In 
addition,  seven  speakers  commented 
daring  the  July  14, 1993.  public 
comment  forum.  All  comments  and 
responses  are  addressed  in  the  rate 
order. 

Rate  Order  No.  WAPA-55, 
confirming,  approving,  and  placing  the 
P-OP  proposed  rate  adjustments  into 
effect  on  an  interim  basis  is  issued,  and 
the  rate  schedules  PD-F4,  PD-FT4,  PD- 
NFT4,  and  PD-FCT4  will  be  promptly 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Issued  in  Washington,  D.C.  lanoary  R, 
1994. 

William  H.  White, 

Deputy  Secretary. 

Department  of  Energy 

Deputy  Secretary 

In  the  matter  of:  Western  Area  Power 
Administration,  Rate  Adjustments  for 
Phoenix  Area  Office,  Parker-Davis  Project. 

(Rate  Order  No.  WAPA-551  order 
confirming,  approving,  and  placing  the 
Parker-Davis  Project;  rRtes  for  firm  power  and 
firm  and  nonfirm  transmission  service  into 
effect  on  en  interim  basis, 
laauary  6. 1994. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C  §  7152(a)  et 
seq..  the  power  marketing  functions  of 
the  Secretary  of  the  Interior  and  the 
Bureau  of  Reclamation  (Reclamation) 
under  the  Reclamation  Act  of  1902,  43 
U.S.C  §  371  et  seq.,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C  §  485h(c),  and  other  acts 
specifically  applicable  to  the  projects 
involved,  were  transferred  to  and  vested 
in  the  Secretary  of  Energy  (Secretary). 
By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published  on 
November  10,  1993  (58  FR  59716),  the 
Secretary  delegated:  (1)  The  authority  to 
develop  long-term  power  eind 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  auUiority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 


Energy  Regulatory  Commission  (FERC). 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  Part  903)  became  effective  on 
September  18, 1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

AC  Intenie:  Pacific  Northwest^Pacific 
Southwest  Intenie  Proj<?ct. 

Additions:  A  unit  of  property  constructed 
or  acquired  which  enhances  or  improves  a 
project  or  system  and  which  is  properly 
allocated  to  power  or  the  joint  features 
allocated  to  power. 

Apportionment  of  Cost  Study:  A  study  that 
apportions  costs  to  users  in  proportion  to 
benefits  received  from  the  respective  P-DP 
power  and  transmission  system. 

Composite  Rate:  Ckimbioation  of  an  energy 
and  a  capacity  component. 

Cost  Evaiuotion  Period  (CEP):  The  first  5 
future  years  in  the  PRS.  Normally  consistent 
with  the  budget  period. 
CRSP:  Colorado  River  Storage  Project. 
CSBS:  Civil  Service  Retirement  System. 
Current  PRS:  The  PRS  included  in  this 
rate,  which  was  used  to  test  adequacy  of  the 
P-DP  existing  rates. 

Customer  Brochure:  A  document  prepared 
for  public  distribution  explaining  the 
background  of  the  rate  proposal  contained  in 
this  rate  order. 

Deputy  Secretary:  The  approval  authority 
to  confirm,  approve,  and  place  rates  into 
eff(>ct  on  an  interim  Imsis. 
DOE:  DepartmeDt  of  Energy. 
DOE  Act:  Department  of  Energy 
Organization  Act.  August  4, 1977  (42  U.S.G 
7101  etseq.]. 

DOE  Order  No.  RA  6120  J:  An  order 
dealing  with  power  marketing  administration 
financial  reporting. 
EJS:  Environmental  impact  statement. 
Energy  Rate:  Expressed  in  mills  per  kWh. 
Applied  to  each  kWh  made  available  to  each 
contractor. 

Engineering  Ten-Year  Construction  and 
Replacement  Plan:  A  planning  document 
prfipared  by  Western  for  transmission  system 
construction  for  a  10- year  period.  Also 
referred  to  as  the  "Engineering  Ten-Year 
Plan." 

FERC:  Federal  Energy  Rnguialory 
Commission. 

FDR:  Facilities  development  report.  A 
planning  document  prepared  by  Westnm  for 
specific  transmission  system  construction. 
FY:  Fiscal  year. 

IDC:  Interest  during  construction. 
Interior:  U.S.  Department  of  the  Interior. 
kW:  Kilowatt. 

A IV/flionth;  The  greater  of  (1)  the  highest 
30-minute  demand  measured  during  the 
month,  not  to  exceed  the  contract  obligation, 
or  (2)  the  contract  rate  of  delivery  (kilowatt 
per  month). 

$/kW>month:  Monthly  charge  for  capacity 
(usage — S  per  kilowatt  per  month). 

$/kW/sea»on:  6-morth  charge  for  capacity 
(usage— $  per  kilowfatt  per  season). 
JcM^/i.  KiiowMtbour. 
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KiAF:  Million  acre-feet. 

mills/kWh:  Mills  per  kilowatthour. 

Multipmject  Costs:  These  are  costs  for 
facilities  being  charged  to  one  project  that 
benefit  other  projects. 

MW:  Megawatt. 

MWD:  Metropolitan  Water  District  of 
Southern  California. 

S'EPA:  National  Environmental  Policy  Act 
of  1969  (42  U.S  C.  4321  et  seq.). 

0&-M:  Operation  and  maintenance. 

PDP  Parker-Davis  Project. 

PAO  Phoenix  Area  Office. 

Pinch-point:  The  FY  in  which  the  levnl  of 
the  rate  is  set  as  dictated  by  a  revenue 
requirement  in  some  future  year  to  meet 
relatively  large  annual  costs  or  to  repay 
investments  which  come  due. 

PRS:  Power  repayment  study. 

Proposed  Hate:  A  rate  revision  that  the 
Administrator  of  Western  recommends  to  the 
Deputy  Secretary  for  approval. 

Provisional  Rate:  A  rate  which  has  been 
confirmed,  approved,  and  placed  into  effect 
on  an  interim  basis  by  the  Deputy  Secretary. 

Ratesetting  PRS:  The  PRS  that  utilizes,  in 
whole  or  part,  proposed  or  assigned  rates.  It 
is  designed  to  demonstrate  that  pwtential 
revenue  levels  will  satisfy  the  cost  recovery 
criteria  over  the  remainder  of  the  power 
system's  repayment  period. 

Reclamation:  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior. 

flep/ocements;  A  unit  of  property 
constructed  or  acquired  as  a  substitute  for  an 
existing  unit  of  property  for  the  purpose  of 
maintaining  the  power  features  of  a  project 
or  the  joint  features  properly  allocated  to 
power. 

Replacement  Study:The  cyclical  analysis 
of  replacement  service  lives.  A  high  level  of 
replacement  activity  for  a  few  consecutive 
years  will  reoccxir  in  future  years  at  a  similar 
high  level  with  the  years  in  between  tending 
to  be  at  a  lesser  level  of  replacement. 

Secretary:  Secretary  of  Energy. 

SLCA:  Salt  Lake  City  Area. 

SLCA/IP:  The  Salt  Lake  City  Area 
Integrated  Projects,  which  encompass  the 
combined  sales  and  resources  of  the  CRSP, 
CoUbran,  and  Rio  Grande  Projects. 

Treasury:  Secretary  of  the  Department  of 
the  Treasury. 

Upper  Basin:  That  part  of  the  Colorado 
River  Basin  consisting  of  the  southwestern 
part  of  Wyoming,  western  Colorado,  most  of 
New  Mexico.  Utah,  and  the  northwestern 
section  of  Arizona. 

Western  •  Western  Area  Power 
Administration,  DOE. 

Effective  Date 

Western  is  proposing  to  implement  a 
two-step  rate  process  for  firm  power  and 
firm  and  nonfirm  transmission  service. 
Step  one  of  the  P-DP  provisional  rates 
for  firm  power  and  firm  and  nonfirm 
transmission  service  will  l)ecome 
effective  on  an  interim  basis  beginning 
February  1. 1994.  Step  two  of  the 
provisional  P-DP  rates  will  become 
effective  October  1, 1995.  through 
January  31, 1999.  The  P-DP  provisional 
rates  will  be  in  effect  until  FERC 
confirms,  approves,  and  places  the  rate 


schedules  into  effect  on  a  final  basis  for 
a  5-year  period,  or  until  superseded. 

Public  Notice  and  Comment 

The  procedures  for  public 
participation  in  power  and  transmission 
rate  adjustments  and  extensions,  10  CFR 
Part  903,  have  been  followed  by 
Western  in  the  development  of  the  P-DP 
firm  power  and  firm  and  nonfirm 
transmission  rates.  The  provisional  P- 
DP  rates  for  firm  power  and  firm  and 
nonfirm  transmission  service  represent 
an  increase  of  more  than  1  percent  in 
total  P-DP  revenues;  therefore,  it  is  a 
major  rate  adjustment  as  defined  at  10 
CFR  §§  903.2(e)  and  903.2(f)(1).  The 
distinction  between  a  minor  and  major 
rate  adjustment  is  used  only  to 
determine  the  public  procedures  for  the 
rate  adjustment. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  A  Federal  Register  notice  was 
published  on  May  8.  1992  (57  FR 
19904),  officially  announcing  the 
proposed  P-DP  rate  adjustments  for  firm 
power  and  firm  and  nonfirm 
transmission  service;  initiating  the 
public  consultation  and  comment 
period;  announcing  the  June  19, 1992. 
public  information  forum  and  the  June 
30. 1992,  public  information  and 
comment  forum;  and  presenting 
procedures  for  public  participation. 

2.  A  letter  was  mailed  to  all  P-DP 
customers  and  other  interested  parties 
on  May  19, 1992,  providing  a  copy  of 
the  P-DP  proposed  rate  adjustments 
brochure  and  announcing  the  infonnal 
customer  meeting.  The  informal 
customer  meeting  was  held  on  June  3, 
1992.  in  Phoenix.  Arizona.  At  this 
informal  meeting,  Western 
representatives  explained  the  need  for 
the  increase  and  answered  questions 
from  those  attending. 

3.  At  the  public  information  forum 
held  on  June  19.  1992.  Western 
explained  the  need  for  the  proposed  rate 
adjustments  and  answered  questions 
from  those  attending.  Western  also 
announced  a  second  public  comment 
forum  and  the  extension  of  the 
consultation  and  comment  period  for 
the  P-DP. 

4.  At  the  public  information  forum 
and  public  comment  forum  held  on  June 
30.  1992.  Western  explained  the  need 
for  the  proposed  P-DP  rate  adjustments 
in  greater  detail  and  answered 
questions. 

5.  On  August  6,  1992,  a  Federal 
Register  notice  was  published  (57  FR 
34776)  formally  announcing  the 
extension  of  the  consultation  and 
comment  period  through  September  28, 


1992,  for  the  proposed  rate  adjustments 
for  the  P-DP. 

6.  An  additional  public  comment 
forum  was  held  on  September  11. 1992, 
to  give  the  public  an  opportunity  to 
comment  on  the  proposed  P-DP  rates 
for  the  record.  Nine  people,  who 
represent  customers  and  customer 
groups,  made  oral  comments. 

7.  Thirty-one  written  comment  letters 
were  received  during  the  143-day 
consultation  and  comment  period.  The 
consultation  and  comment  period  ended 
September  28. 1992. 

8.  A  letter  was  mailed  to  all  P-DP 
customers  and  other  interested  parties 
on  June  29. 1993.  announcing  the 
reopening  of  the  consultation  and 
comment  period  and  providing  a  copy 
of  an  addendum  to  the  P-DP  proposed 
rate  adjustments  brochure.  This  letter 
also  announced  the  public  information/ 
public  comment  forum  to  be  held  on 
July  14. 1993,  in  Phoenix,  Ariztma. 

9.  On  July  13. 1993,  a  Federal 
Register  notice  was  published  (58  FR 
37731)  formally  announcing  the 
reopening  of  the  consultation  and 
comment  period  on  the  proposed  P-DP 
firm  power  and  firm  and  nonfirm 
transmission  service  rate  adjustments. 

10.  At  the  public  information  forunfi 
held  on  July  14. 1993,  Western 
representatives  explained  the  need  to 
reopen  the  consultation  and  comment 
period  and  answered  questions.  The 
consultation  and  comment  period  was 
reopened  due  to  an  unexpected  increase 
in  purchased  power  in  FY  1993. 

11.  The  public  comment  forum  was 
held  on  July  14, 1993,  to  give  the  public 
another  opportunity  to  comment  on  the 
proposed  P-DP  rates  for  the  record. 
Seven  people,  who  represent  customers 
and  customer  groups,  made  oral 
comments. 

12.  Nineteen  wTitten  comment  letters 
were  received  during  the  second 
consultation  and  comment  p)eriod  of  70 
days.  The  second  consultation  and 
comment  period  ended  on  September  7, 
1993. 

Project  History 

The  Parker  Dam  Power  Project  was 
authorized  by  section  2  of  the  Rivers 
and  Harbors  Act  of  August  30,  1935  (49 
Stat.  1028,  1039),  and  tlie  Davis  Dam 
Project  was  authorized  April  26,  1941, 
by  the  Acting  Secretary  of  the  Interior 
under  Provisions  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  §  485  et 
seq).  The  P-DP  was  formed  by  the 
consolidation  of  the  two  projects  under 
the  terms  of  the  Act  of  May  28, 1954  (68 
Stat.  143). 

Davis  Dam.  which  creates  Lake 
Mohave,  provides  regulation,  both 
hourly  and  seasonally,  of  the  water 
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releases  from  Lake  Mead  (through 
Hoover  Dam  and  Powerplant)  to 
facilitate  water  delivery  for  downstream 
irrigation  requirements  and  for  water 
delivery  beyond  the  boundary  of  the 
United  States  as  required  by  the 
Mexican  Water  Treaty.  Operation  of  the 
powerplant  began  in  January  1951  with 
a  generating  capacity  of  225,000  kW. 
During  the  period  1974-78  the  generator 
nameplate  capacity  was  increased  to 
240,000  kW  by  rewinding  the  generator 
stators. 

Construction  of  Parker  Dam  was 
authorized  for  the  purposes  of 
controlling  floods,  improving  river 
navigation,  regulating  the  flow  of  the 
Colorado  River,  providing  for  storage 
and  for  the  delivery  of  the  stored  waters 
thereof,  for  the  reclamation  of  public 
lands  and  Indian  reservations  and  for 
other  beneficial  uses,  and  for  the 
generation  of  electric  energy  as  a  means 
of  making  the  P-DP  a  self-supporting 
and  financially  solvent  undertaking. 

Parker  Dam  was  constructed  by 
Reclamation  with  funds  advanced  by 
MVVD.  Lake  Havasu,  the  reservoir 
created  behind  Parker  Dam,  serves  as 
the  forebay  from  which  water  is 
diverted  into  the  MWD  aqueduct.  The 
aqueduct  delivers  a  major  portion  of 
California's  entitlement  of  Colorado 
River  water  to  southern  California  and 


is  the  diversion  point  for  delivering 
Central  Arizona  Project  water  to 
Arizona.  The  reservoir  operation  is 
limited  to  minor  storage  fluctuations. 
The  dam  provides  a  head  of 
approximately  75  feet  for  the  Parker 
Powerplant.  Reclamation  began 
operation  of  the  Parker  Powerplant  in 
December  1942.  Although  the  total 
generator  nameplate  capacity  is  120,000 
kW,  the  powerplant  capacity  is 
essentially  limited  to  104,000  kW 
because  of  operating  constraints  of 
dovkmstream  physical  structures, 
primarily  Headgate  Rock  Dam.  Under 
contract,  MWD  is  entitled  to  one-half  of 
the  net  energy  generated  by  the  Parker 
Powerplant  at  any  given  time. 

All  facilities  of  the  P-DP  were 
operated  and  maintained  by 
Reclamation  until  the  formation  of  DOE 
pursuant  to  the  DOE  Act,  enacted  by 
Congress  on  August  4, 1977.  Pursuant  to 
section  302  of  the  DOE  Act  (42  U.S.C. 
§  7152),  responsibility  for  the  power 
marketing  fijnctions  of  Reclamation, 
including  the  construction,  operation, 
and  maintenance  of  substations, 
transmission  lines,  and  attendant 
facilities,  was  transferred  to  Western. 
The  responsibility  for  operation  and 
maintenance  of  the  dams  and 
powerplants  remains  with  Reclamation. 


Power  Repayment  Studies 

PRSs  are  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  pay,  within  the  prescribed 
time  periods,  all  costs  assigned  to  the 
power  function.  Repayment  criteria  are 
based  on  law,  policies,  and  authorizing 
legislation.  DOE  Order  No.  RA  6120.2, 
section  12.b,  states: 

In  addition  to  the  recovery  of  the  above 
costs  (operation  and  maintenance  and 
interest  expenses)  on  a  year-by-year  basis,  the 
expected  revenues  are  at  least  sufficient  to 
recover  (1)  each  dollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  50  years  after  they  become  revenue 
producing,  except  as  otherwise  provided  by 
law;  plus.  (2)  each  annual  increment  of 
Federal  transmission  investment  within  the 
average  service  life  of  such  transmission 
facilities  or  within  a  maximum  of  50  years, 
whichever  is  less;  plus,  (3)  the  cost  of  each 
replacement  of  a  unit  of  property  of  a  Federal 
power  system  within  its  expected  service  life 
up  to  a  maximum  of  50  years;  plus.  (4)  each 
dollar  of  assisted  irrigation  investment 
within  the  period  established  for  the 
irrigation  water  users  to  rep>ay  their  share  of 
construction  costs;  plus  (5)  other  costs  such 
as  payments  to  basin  funds,  participating 
projects,  or  States. 

Existing  and  Provisional  P-DP  Rates 

A  comparison  of  existing  P-DP  rates 
and  two-step  provisional  P-DP  rates 
follows: 


Comparison  of  Existing  P-DP  Rates  and  Step  One  Provisional  P-DP  Rates 


Type  of  Service 


Power  Rate  Schedule  

Composite  (mills/kWh)  

Energy  (mills/KWti)  

Capacity  (S/kW/month)  

Firm  Transmission  Rate  Service  Schedule  

Firm  Transmission  Service  (S/VW/year) 

Nonfirm  Transmission  Service  Rate  Schedule  

Nonfirm  Transmission  Service  (mills/kWh) 

Firm  Transnnission  Service  For  SLCA,'!P  Rate  Schedule 
Firm  Transmission  Service  for  SLCA/IP  (S/kW/season) .. 


Existing  rates 
10/1/1990 


PD-F3 
903 
4.52 
1.98 
PD-FT3 
8-20 

PD-NFT3 
1.50 

PD-FCT3 
4.10 


Provisional 
rates 

2/1/1994* 


PQ-F4 

11.58 

5.79 

254 

PD-FT4 

10.40 

P[>-NFT4 

1.98 

PD-FCT4 

5.20 


Percent 
change  (%) 


28 
28 
28 


27 
32 
27 


•The  first  steps  of  the  pfovisional  P-DP  rates  are  m  effect  from  Fetxuary  1,  1994.  through  September  30,  1995. 

Comparison  of  Existing  P-DP  Rates  and  Step  Two  Provisional  P-DP  Rates 


Type  of  service 


Existing  rates 
10/1/1990 


Provisional 
rates 

10/1/1995* 


Percent 
char>ge  (%) 


Power  Rate  Schedule  

Composite  (rmlls/'kWh)  

Energy  (mills/kWh) 

Capacity  (S.'kW/month)  

Firm  Transmission  Service  Rate  Schedule  

Firm  Transmission  Sen/ice  (S/kW/year) 

Nonfirm  Transmission  Service  Rate  Schedule 

Nonfirm  Transmission  Service  (mills/kWh) 

Firm  Transmission  Service  For  SLC/VIP  Rate  Sctiedule 
Firm  Transmission  Service  for  SLC/VIP  (S/kW/season)  .. 


PD-F3 
903 
4  52 
1  98 
PO-FT3 
8.20 

PD-NFT3 
1.50 

P[>-FCT3 
4.10 


PD-F4 

12.01 

6.01 

2.63 

PD-FT4 

12.55 

PD-NFT4 

2.39 

PD-FCT4 

6.27 


33 
33 
33 


53 

59 
53 


•The  second  steps  of  the  provisional  P-DP  rates  are  in  effect  from  October  i .  1 995,  through  January  3i .  1999,  or  until  superseded. 
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Certification  of  Rates 

Western's  Administrator  has  certified 
that  the  P-DP  firm  power  and  firm  and 
nonfirm  transmission  service  rates 
placed  into  efl^ect  on  an  interim  basis 
herein  are  the  lowest  possible  consistent 
with  sound  business  principles.  The 
rates  have  been  developed  in 
accordance  with  administrative  policies 
and  applicable  laws. 

Discussion 

Based  upon  FY  1991  data,  the  PRS  for 
the  P^P  showed  that  the  existing 
composite  rate  of  9.03  mills/kWh  for 
firm  power,  a  transmission  rate  of  $8.20/ 
kW/year,  a  nonfirm  transmission  service 
rate  of  1.50  mills/kWh,  and  a  firm 
transmission  service  rate  for  SLCA/IP  of 
$4.10/kW/season  would  not  provide 
sufficient  revenues  to  pay  the  project 
costs  within  the  prescribed  time 
periods.  The  Ratesetting  PRS  indicates 
that  a  substantial  rate  adjustment  for 
firm  power  and  firm  and  nonfirm 
transmission  service  is  required  to  meet 
revenue  requirements  for  FY  1994 
through  the  end  of  the  study.  Because 
the  firm  transmission  service  rate 
adjustments  are  substantial  increases 
over  the  existing  P-DP  rates,  and  in 
response  to  customer  requests  and 
comments.  Western  is  proposing  to 
implement  a  two-step  rate  process  for 
firm  power  and  firm  and  nonfirm 
transmission  service. 

The  provisional  P-DP  rates  filed  with 
FERC  have  been  updated  from  the  rates 
originally  proposed  in  the  customer 
brochure  and  Federal  Register  notice 
dated  May  8, 1992.  The  changes  to  the 
Ratesetting  PRS  are  summarized  as 
follows: 

— Multiprojed  costs  were  updated 
through  September  30, 1991.  The 
PAO  is  heavily  involved  in  the 
process  of  total  quality  improvement 
and  has  a  Process  Improvement  Team 
(PIT)  evaluating  tlie  multiproject  cost 
process.  This  PIT  is  made  up  of 
representatives  from  Engineering, 
Operations,  Budget,  Finance,  and 
Rates.  Recommendations  concerning 
an  improved  process  are  expected  to 
be  published  ond  implemented  (if 
approved)  e&riy  in  1994.  To  the  extent 
implemented  recommendations  make 
a  change  in  multiproject  cost 
allocations  and  in  rates,  changes  will 
be  reflected  in  subsequent  rate 
processing. 

— Replacement  and  addition  projections 
in  the  cost  evaluation  period  were 
changed  to  incorporate  "The 
Engineering  Ten-Year  Construction 
and  Replacement  Plan"  dated  July 
1992  for  the  cost  evaluation  period. 


— Extraordinary  costs  were  excluded 
from  out  years  (FY  1998-2047) 
resulting  in  minor  reductions  in 
estimates  of  O&M  costs. 

— Future-year  replacements  in  FY  1998- 
2047  are  projected  at  the  most  current 
interest  rate  of  7.875  percent  as 
compared  to  the  FY  1991  interest  rate 
of  8.50  percent. 

—Projections  used  in  FY  1992  for  O&M, 
interest  exf)ense,  and  operating 
revenues  were  updated  to  FY  1992 
actuals  as  stated  in  Western's  and 
Reclamation's  FY  1992  financial 
statements. 

— The  proposed  P-DP  rates  for  firm 
power  and  firm  and  nonfirm 
transmission  service  were  initially 
proposed  as  a  single-step  rate  increase 
effective  for  a  5-year  period  beginning 
October  1, 1993.  However,  in 
response  to  customer  comments. 
Western  is  proposing  to  implement  a 
two-step  rate  process.  Step  one  of  the 
provisional  P-DP  rates  will  become 
effective  February  1, 1994.  Step  two  of 
the  provisional  P-DP  rates  will 
become  effective  October  1, 1995. 

— The  FY  1993  purchased  power 
expense  has  been  updated. 
The  existing  and  provisional  annual 

revenue  i-equirements  for  the  P-DP  *  are 

as  follows: 

Annual  Revenue  Requirements 


Existing 

Proviskxwrf 
step  one 
rates  (RT 
1994-95) 

Provisional 
step  two 
rates  (FY 
1996-98) 

$28,348,137 

S36.083.885 

$42,068,860 

The  rate  increase  is  necessary  to 
satisfy  the  cost-recovery  criteria  set  forth 
in  DOE  Order  No.  RA  6120.2. 

Apportionment  of  Cost  Study 

The  provisional  P-DP  rates  for  firm 
and  nonfirm  transmission  service  were 
based  on  the  Apportionment  of  Cost 
Study  that  analyzed  the  split  between 
annual  transmission  service  and  power 
service  costs.  The  firm  transmission 
service  rate  is  established  to  assure  that 
the  P-DP  customers  have  an  equitable 
share  in  payment  of  costs  associated 
with  the  P-DP  transmission  system.  The 
beneficiaries  of  the  P-DP  transmission 
system  include  customers  for  firm 
electric  service,  firm  transmission 
service,  and  firm  transmission  service 
for  SLCA/IP  power. 

The  Apportionment  of  Cost  Study, 
dated  FY  1977,  determined  an 


•  The  first  steps  of  the  provisional  P-DP  rates  are 
in  effect  &o<n  February  1. 1994.  through  September 
30. 1995.  The  second  steps  of  the  P-DP  provisional 
rates  are  In  effect  from  Octotwr  1, 1995.  through 
January  31. 1999,  or  until  superseded. 


apportionment  of  55  percent  and  45 
percent  for  power  costs  and 
transmisssion  costs  respectively.  The 
latest  Apportionment  of  Cost  Study, 
dated  FY  1992,  determined  separate 
apportionments  for  step  one  of  the 
provisional  P-DP  rates  and  step  two  of 
the  provisipnal  P-DP  rates.  The 
apportionments  for  step  one  of  the 
provisional  P-DP  rates  are  34.11  percent 
for  power  costs  and  65.89  percent  for 
transmission  service  costs.  The 
apportionments  for  step  two  of  the 
provisional  P-DP  rates  are  25.82  percent 
for  power  costs  and  74.18  percent  for 
transmission  service  costs. 

Since  the  1977  Apportionment  of  Cost 
Study  was  completed,  P-DP's  initial 
power  investment  has  been  repaid  and 
the  transmission  system  has 
deteriorated,  requiring  more 
replacement  and  refurbishment 
activities.  These  factors  are  causing  a 
shift  from  power  to  transmission  service 
related  costs  in  the  Apportionment  of 
Cost  Study.  The  provisional  P-DP  rates 
for  firm  transmission  service  will  earn 
an  additional  annual  amount  of 
$5,670,495  frt)m  1994-95  and 
$9,857,542  from  1996-2047. 

The  current  Apportionment  of  Cost 
Study  derives  the  percentage  of  required 
revenues  to  be  recovered  from  firm 
power  customers  and  firm  transmission 
customers.  The  itudy  is  performed 
separately  for  each  step  of  the  P-DP 
provisional  rates.  Western  has  adopted 
a  three-step  process  that  evaluates 
capital  expenditures,  annual  operating 
expenses  and  other  revenue,  and 
customer  use  of  the  P-DP  transmission 
system.  The  first  step  of  the  study 
assigns  project  investments  to  eiUier  the 
power  system  or  the  transmission 
system.  This  step  is  used  in  the  second 
step  of  the  Apportionment  of  Cost 
Study. 

The  second  step  entails  apportioning 
annual  operating  costs  and  other 
revenues  to  either  the  power  system  or 
the  transmission  system.  Annual 
operating  costs  and  other  revenues  were 
determined  by  taking  an  annual  average 
of  future  years  in  the  cost  evaluation 
period.  Annual  costs  include  O&M, 
multiproject,  CSRS,  interest,  and 
principal  payments.  Other  revenues 
include  rent  and  miscellaneous,  fuel 
replacement,  multiproject,  project  use, 
and  nonfirm  transmission  service.  If  an 
annual  operating  cost  or  a  component  of 
other  revenue  was  determined  to  benefit 
both  the  power  and  transmission 
system,  the  apportionment  was  assigned 
in  accordance  with  the  apportionment 
of  investment  costs  derived  in  the  first 
step. 

The  transmission  system  is  used  to 
deliver  power  committed  under  electric 
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service  contracts.  Therefore,  a  portion  of 
the  transmission  system  cost  should  be 
recovered  by  power  sales  revenues.  The 
third  step  of  the  Apportionment  of  Cost 
Study  determines  the  share  of 
transmission  costs  to  be  recovered  by 
power  sale  revenues.  Annual  costs  are 
assigned  to  transmission  or  power 
production  on  the  basis  of  power  system 


use  by  each  customer.  The  assignment 
by  use  is  based  upon  contract  capacity 
commitments  for  the  P-DP  transmission 
system.  Users  of  the  P-DP  transmission 
system  include  customers  for  (1)  P-DP 
wholesale  firm  energy,  (2)  P-DP  firm 
transmission  service,  (3)  SLCA/EP  firm 
transmission  ser\'ice,  and  (4)  project 
use.  Commitments  under  transmission 


service  agreements  are  assigned  to 
transmission,  while  commitments  under 
electric  service  contracts  and  project  use 
are  assigned  to  power  production.  The 
tables  below  show  the  development  of 
revenue  requirements  from  power  sales 
and  transmission  service  agreements 
and  the  assignment  of  cost  into  their 
related  revenue  categories. 


Step  One  P-DP  Provisional  Rates  Apportionment  of  Cost 


Required  Revenue  

Contract  Capacity  Commitments 

Percent  of  Total  Capacity  

Assign  1 5.73  Percent  Transmission  to  Power 

Total  Required  Revenue 

Percentage  to  Be  Applied  in  Rate  Design 


Total 


526.087,096 

1,790.191  kW 

100% 

$26,087,096 
100% 


Power 


$5,691,780 
281,515  kW 

15.73% 
$3207,249 
$8,899,029 

34.11% 


Transmission 


$20,395,316 
1,508,676  kW 

84.27% 
(53,207.249) 
$17,188,067 

65.89% 


Step  Two  P-DP  Provisional  Rates  Apportionment  of  Cost 


Required  Revenue  

Contract  Capacity  Commitments 

Percent  of  Total  Capacity  

Assign  1 5.09  Percent  Transmission  to  Power 

Total  Required  Revenue 

Percentage  to  Be  Applied  in  Rate  Design 


Total 


$31,061,469 

1,865,665  kW 

100«'o 

$31,061,469 
100% 


Power 


$3,925,744 
281,515  kW 

15.09% 
$4,094,580 
$8,020,324 

25.82«« 


Transmission 


$27,135,725 
1,584,150  kW 

84.91% 
(54,094,580) 
523,041,145 

74.18% 


The  P-DP  provisional  rates  for  firm 
power  and  firm  and  nonfirm 
transmission  service  are  based  on  the 
apportionment  percentages  applied  to 
additional  annual  revenue  requirements 
as  derived  in  the  Ratesetting  PRS. 

Alternative  Transmission  Rates 

As  stated  in  the  Federal  Register 
notice  published  on  May  8.  1992  (57  PR 
19904),  Western  proposed  alternative  P- 
DP  rates  for  both  firm  and  nonfirm 
transmission  ser\'ice.  The  proposed 
alternative  rates  would  have  set  a  single 
rate  for  the  use  of  either  or  both  the  P- 
DP  and  the  AC  Intertie  transmission 
systems.  However,  based  on  customers' 
requests,  Western  decided  not  to 
propose  the  alternative  transmission 
ser\ice  rates  at  this  time. 

Replacement  and  Addition  Activities 

The  provisional  P-DP  rate 
adjustments  are  due  largely  to  an 


increase  in  replacements  and  additions 
on  P-DP.  P-DP  is  undergoing  a  major 
replacement  and  refurbishment  plan 
needed  for  environmental  compliance, 
safety,  and  rehability.  Western  initially 
used  data  from  the  FY  1993 
construction  budget  for  replacement  and 
addition  activities  during  the  CEP 
(1994-98).  However,  during  the 
consultation  and  comment  period. 
Western  decided  to  reevaluate  the 
replacement  and  addition  activities 
because  of  the  economic  strain  being 
placed  on  the  P-DP  customers  and 
because  of  the  unrealistic  expectations 
that  all  replacement  and  addition 
activities  would  be  completed  during 
the  CEP.  Western  compared  the  data 
from  the  FY  1993  construction  budget 
documents  with  the  most  current 
construction  data  as  stated  in  "The 
Engineering  Ten- Year  Construction  and 
Replacement  Plan"  dated  July  1992.  The 
Engineering  Ten- Year  Plan  showed  the 


most  current  construction  data  Western 
had  on  replacement  and  addition 
activities  over  the  next  10  years. 
Western  made  the  decision  to  revise  the 
Ratesetting  PRS  by  incorporating  the 
most  current  data  from  the  Engineering 
Ten-Year  Plan.  All  of  the  replacements 
and  additions  in  the  Ratesetting  PRS  are 
authorized  power  system  facilities  for 
which  Congress  has  appropriated  funds 
for  FY  1993  construction,  and  which 
will  be  in  service  within  the  CEP.  Thus, 
the  Ratesetting  PRS  only  incorporates 
the  first  5  years  of  the  Engineering  Ten- 
Year  Plan.  These  revisions,  based  on 
data  from  (he  Engineering  Ten-Year 
Plan,  will  help  maintain  the  lowest  rate 
possible  without  jeopardizing  the 
crucial  need  of  a  safe  and  reliable  P-DP 
transmission  system.  A  comparison  of 
the  initial  ratesetting  PRS  using  the  FY 
1993  construction  budget  to  the 
Ratesetting  PRS  using  the  Engineering 
Ten-Year  Plan  follows: 


FY  1993  Construction  Budget  vs.  Engineering  Ten-Year  Plan  (Si. 000) 


Addition  and  replacement  activities 

FY  1993  con- 
struction budget 

Engineering  ten-year  plan 

Difference 

Five-Year  Plan/Year  in  Service  

58,846/1992 
11,268/1994 
3,238/1997 
9,466/1992 
2,774/1992 
1,525/1993 
10,970/1993 
3,238/1993 

$10,065/19941  

$1,219 

FIve-Year  Plan  (Phase  2)/Year  in  Service  

12,327/1995  

1.059 

ED-5  Sut)station/Year  in  Service 

Phoenix  Substation/Year  in  Service 

Will  be  completed  beyond  the  CEP 

9  525/1994  1  

(3,238) 
59 

Replace  Mesa  Substation/Year  in  Service 

Rogers  Substation/Year  in  Service  

Combined  with  Rogers  Substation  

'6  745/1994  (see  *5  

(2.774) 
5.220 

Replace  SCADA  System/Year  in  Servce 

12,765/1994  

1.795 

Davis  Switchyard/Year  in  Service 

3,607/1994  .; 

369 
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Addition  and  replacement  activites 


Mancopa  Substation/Year  in  Service .... 

CooMge  SutstatwxVYear  in  Service 

ED-2  SubstatKMVYear  in  Service 

Gila/Gfla  Valley  TransmissKsn  Line/Year  in  Service 

Signal  Substation/Year  in  Service _ 

Maintenance  Facilities  at  GHa/Year  in  Service  

Maintenance  Facilrttes  at  Cooltdge  Sut)statiorVYear  in  Service 

Baste  Substation^Year  in  Service  

Hoover-Mead  Basic  Line  Upgrade/Year  in  Service  

Gila  Substatton/Year  m  Service 

Mancopa-Saguaro  1 1 5-kV  Transmission  Line/Year  in  Service 

Mead  Substation  Stage  5/Year  in  Service  

ED-4  Substation/Year  in  Sen/ice 


Total  IMerence 


FY  1993  corv 
structK>n  budget 


6, 
5, 
1, 
1, 
2, 
3, 

16, 
6 
9 

15 
1 
5 


156/1993 
677n994 
670/1994 
177/1995 
535/1995 
728/1995 
,123/1995 
347/1995 
,997/1995 
390/1996 
,238/1997 
,440/1994 
,685/1994 


Engineering  ten-year  plan 


Win  be  completed  beyond  the  CEP  , 

7,456/1994  

7.963/1 995  

Will  be  completed  beyond  the  CEP  , 
WHI  be  completed  beyond  the  CEP 
Will  be  completed  beyond  the  CEP 

2.209/1995  

1 7.236/1 995  

4,189/1996  

WiM  be  completed  beyond  the  CEP 
Will  be  completed  beyond  the  CEP 

1 ,430^1994  

8.919/1995  


Difference 


(156) 

779 

2.293 

(1.177) 

(1.535) 

(2.728) 

(914) 

689 

(2.808) 

(9.390) 

(15.238) 

(10) 

3,234 


(23.052) 


1  As  of  October  1.  1993.  the  5-Year  Plan  and  the  Phoenix  Substation  have  not  been  connpleted.  Western  is  assuming  these  construction-work- 
in-process  activities  will  be  completed  plant  in  service  in  FY  1994. 


There  are  other  replacement  and 
addition  activities  in  Western's  O&M 
budget  documents  which  are  not 
included  in  the  Engineering  Ten-Year 
Plan.  These  items  are  mostly 
communication  equipment,  including 
microwave  equipment  and  remote 
terminal  units.  Each  of  these  O&M 
budget  activities  was  compared  to  the 
most  recent  data  and  revised  to  reflect 
an  overall  reduction  of  $1.5  million  in 
FY  1997.  Western  will  continue  to 
evaluate  the  implementation  of  the 
Engineering  Ten- Year  Plan  and 
adequacy  of  the  provisional  P-DP  rates 
and  will  include  any  changes  in  future 
rate  adjustments. 

The  capitalized  costs  for  future 
replacements  and  additions  in  the  cost 
evaluation  period  include  IDC.  The  IDC 
calculation  for  each  replacement  is 
determined  by  the  interest  rate  in  the 
year  construction  begins.  The  annual 


interest  expense  for  replacements  and 
additions  is  also  based  on  the  interest 
rate  in  the  year  construction  begins.  The 
cumulative  investment  cost  for 
replacements  through  the  cost 
evaluation  period  is  $115,859,859.  The 
cumulative  investment  cost  for 
additions  through  the  cost  evaluation 
period  is  $126,839,043. 

The  replacement  program  is  used  to 
forecast  replacements  in  years  1999- 
2047.  The  replacement  program  showed 
low  replacement  levels  in  some  FYs  and 
high  levels  in  other  years.  Western 
believes  that  only  a  certain  amount  of 
work  can  be  done  in  any  given  year. 
Therefore.  Western  decided  to  average 
the  replacement  numbers  to  reflect  a 
stable  level  of  replacements  which 
■could  be  supported  over  the  long  term. 

Purchased  Power  Expense 

The  consultation  and  comment  period 
was  reopened  due  to  the  increase  in 


purchased  power  expense  for  FY  1993. 
Data  for  purchased  power  were  initially 
based  on  the  FY  1993  congressionally 
approved  budget.  However,  during  FY 
1993.  current  actual  expenses  for 
purchased  power  far  exceed  the  original 
FY  1993  congressional  budget  estimate 
of  $700,000.  The  current  expenses  for 
purchased  power  for  FY  1993  are 
$5,000,000.  This  change  in  purchased 
power  expense  has  led  to  an  increase  in 
the  firm  power  rate.  The  increase  in 
purchased  power  expense  resulted  from 
flooding  conditions  along  the  Colorado 
River  in  southwestern  Arizona,  which 
created  a  generation  deficiency. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  revenue  and  expense  data 
for  the  5-year  provisional  rate  approval 
period. 


Parker-Davis  Project:  Comparison  of  5-Year  Rate  Period  (1994-98);  Revenues  and  Expenses 

[In  thousands  of  doUars] 


FY  1987 
PRS.  FY 
1994-98 


Ratesetting 
PRS.  FY 
1994-98 


Difference 


Revenues: 

Project  Use  ..._ 

Firm  Commercial  

Transmission  and  Ottier  Revenue 

Cumulative  Surplus  

Capitalized  Expenses 


6.025 

51.946 

39.642 

'11,309 

0 


6,025 

68.100 

124,249 

0 

0 


0 

16.154 

84.607 

(11.309) 

0 


Total  Revenues 

Revenue  Distritxjtion: 
Operations  arxf  Maintenance 

Purchased  Power „ 

Interest  Expense  

Other  Deductions  _ 

Investment  Repayment  2  

Cumulative  Surplus  


Total 


108.922 

78.961 

0 

2.006 

0 

27.955 

0 

108.922 


198.374 

125.938 

2.800 

55.738 

2.619 

11.279 

0 

198;J74 


89.452 

46.997 

2.800 

53.732 

2,619 

(16.676) 

(0) 

89.452 


I 
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Parker-Davs  Project:  Comparison  of  6-Year  Rate  Perkx)  (1994-98);  Revekkjes  and  Expenses— Continued 

(ki  thousands  of  doHars] 


PnncipaJ  Payments: 

Payments  on  Deficit  

Payments  on  Project  

Payments  on  Additions  

Payments  on  Replacements 
Payments  on  Imgation  AkJ  ... 


Total 


Cumulative  Investment  (as  of  FY  1998): 

Project  

Addittons „ 

fteptacemerrts _ 

lrT»gat)on  Aid  


Total 


Unpaid  Federal  Investment  (as  of  FY  1998): 

Project  ...„ _ 

Addrtions „ „ 

Replacemerrts _. 

ImgatKJO  Aid  „ _ _ 

Total  „ „ 


FY  1987 
PRS,  FY 
1994-98 


0 

?  ° 

)  0 

27,956 

0 


27,956 

108338 
31.561 
71,640 
26,770 


238,309 

0 

0 
26,170 

0 
25,170 


Ratesetting 
PRS,  FY 
1994-98 


5,392 
0 

5387 
0 
0 


11,279 

108.338 

126,839 

115,860 

26.770 


377.807 

0 
65.169 
89.908 

0 
155,077 


Chfierence 


5;392 
0 

5387 

(27.955) 

0 


(16,676) 

0 
95,278 
44,220 

0 


139,498 

0 
65.169 
64.738 

0 
129.907 


'  Cumulattve  surplus  appt>ed  FY  1994. 

?  Includes  pnncipai  payments  lor  cap*ta>(zed  deficits,  replacements,  and  addrtKXts. 


Basis  for  Rate  Devetopment — P-DP 

Finn  Power  Rate 

The  provisional  firm  pvower  P-DP  rate 
was  designed  to  reflect  the  power/ 
transmission  sptit  as  derived  in  the 
Apportionnient  of  Cost  Study  and 
continues  to  maintain  a  50/50  split 
between  revenue  from  energy  and 
capacity  rates  based  on  a  60-percent 
load  factor. 

Step  one  of  the  provisional  P-DP  rates 
consists  of  a  5.79  mills/kWh  energy  rate 
and  S2.54/kW/month  capacity  rate 
effective  February  1. 1994.  The 
necessary  composite  rate  is  11.58  mills/ 
kVVh,  which  is  an  increase  of  28  percent 
over  the  existing  composite  rate  of  9.03 
mills/kWh. 

Step  two  of  the  provisional  P-DP  rates 
con.sists  of  a  6.01  miUs/kWh  energy  rale 
and  $2.63/kW/month  capacity  rate 
effective  Octohrer  1,  1995.  The  necessary 
composite  rate  is  12.01  mill.s/kWh, 
which  is  an  increase  of  33  per(.ent  over 
the  existing  composite  rate  of  9.03 
mills/kWh. 

Transmission  Service  Rates 

The  provisional  firm  transmission 
service  P-DP  rate  was  designod  to 
reflecl  the  power/transmission  split  as 
derived  in  the  Apportionment  of  Cost 
Study.  Stpp  one  oi  the  provisional  P-DP 
rates  for  firm  transmission  service  is 
$10.40ykW/year  ($.87/kW/month)  and 
nonfirm  transmission  service  is  1.98 
mills/kWh.  The  step-one  rate  for  firm 
transmission  service  for  SLCA/IP  is 
$5.20/kW/season  ($.87/kW/month).  A 


season  for  the  firm  transmission  service 
rate  for  SLCA/EP  is  6  months. 

Step  two  of  the  provisional  P-DP  rates 
for  firm  transmission  service  is  512.55/ 
kW/year  ($1.05/kW/month)  and  nonfirm 
transmission  service  is  2.39  mills/kWh. 
The  step  two  rate  for  firm  transmission 
service  for  SLCA/IP  is  $6.27/kW/seasdn 
(SlOS/liW/month). 

Comments 

During  the  143-day  comment  period, 
Western  received  31  written  comments. 
In  addition,  nine  speakers  commented 
during  the  September  11,  1992,  public 
comment  forum.  Ehirlag  the  reopening 
of  the  comment  forum  of  an  additional 
70  days.  Western  received  19  written 
comments.  In  addition,  seven  speakers 
commented  daring  the  July  14, 1Q93, 
public  comment  forum.  All  comments 
were  reviewed  a.nd  considered  in  the 
preparation  of  this  rate  order. 

Written  comments  were  received  from 
the  followir.g  sources: 

Agiiiiti  Irrigation  District  (Arizooa) 
Ak-(Ihin  Indian  Community  (.Arizona) 
Arizona  Municipal  Power  l's«»rs'  Association 

(Ariziina) 
Arizona  Powf>r  Pooling  Assotiiafion  (Arizona) 
Arizona  Publir  5>f!rv)ce  Company  (Arizona) 
Burkeyp.  Watw  (iinservatinn  ft  Drdtnage 

District  (Arizona) 
Basic  Mari»g«iment,  Inc.  (Nevada) 
Ontral  Arizona  Wafer  Conservation  Di-strict 

(Arizona) 
Chemstar  LJme  Company  (.■Arizona) 
Colorado  Riv-er  (.k>mmission  of  Nevada 

(Nevada) 
Electrical  District  Number  Two,  f*inal  CAwnty 

(Arizona) 


Ekx:trk:ul  Distrtct  Number  Fiv«,  PitMl  Counfy 

(Arizona) 
Ekictrical  District  Number  Sev«n  (Arizona) 
Harqiiahala  Irrigation  District  (Arizorva) 
Irrigation  and  Electrical  Districts  Association 

of  Arizona  (Arizona) 
Maricopa  Water  District  (Arizona) 
McMulten  Val key  Water  Con.serv8t>on  aruJ 

Dralaage  District  (Arizona) 
Metropolitan  Water  District  of  Southern 

CaliJFumia  iCalifumia) 
Meyer,  Hnndricks,  Victor.  Osborn  ft  Maledon 

(Arizorw) 
Nf^ada  Power  Compjany  (Nevada)  25 

Overton  Power  District  No  5  (Nevada) 
Pioneer  Chkv-AtkeH  (Nevada) 
Rtxispvrlt  Irrigation  District  (Arizona) 
Roosifvelt  Watw  Conservation  Distnct 

(Arizona) 
.Safford.  City  of,  Arizona.  (Arizt^tna) 
.Salt  River  Project  (Arizona) 
San  Cat\os  Inngation  and  Drainage  EhstntI 

(Anzona) 
Southern  Caltfomia  Edison  ((^lifornia) 
Titanium  Metal  Corporations  (Nevada) 
Tonopah  Irrigatioo  District  (Arizona) 
Valley  Electric  Association.  Inc.  |Ne»'ada) 

Representatives  of  the  following 
organizations  made  oral  comments: 

Arizona  I'ower  Authority — Leroy  Michael.  |r 

&  David  Helsl.y  (Arizona) 
Baf-.c  Management.  Inc. — Richard  F.  Brown 

(Nevada) 
(>>lorBdo  River  Commission  of  Nevada — 

TlKjmas  («hiU,  Don  Allen,  and  David 

Liittreil  (Nevada) 
Five  Hoover  CustonMtr  Entities — )«y  I.  Moycs 

(.Arizona) 
Irrigation  &  Eioctrical  Districts  Association  of 

Arizona — Robert  .*?.  Lynch  (Arizona) 
0\'erfon  Power  District  No.  5  and  VaPey 

Electric  Association — Jim  McManas 

(Nevada) 


I 
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Pioneer  Chtor-A)Jtali  Company— Terry 

Graves  CVeVaJd) 
Salt  River  Project— Leslie  James  &  Jim 

Transgrucf  ( A  r  zona) 

Most  of  thp  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  witli  costs  of  annual  expenses, 
replacements  and  additions,  the 
proposed  alternative  transmission 
service  rates,  consideration  of  stepped 
rates,  and  the  Apportionment  of  Cost 
Study.  All  comments  were  considered 
in  developing  the  provisional  P-DP 
rates. 

The  comments  and  responses, 
paraphrased  for  brevity,  are  discussed 
below.  Direct  quotes  from  comment 
letters  are  used  for  clarification  where 
necessary-. 

Parker-Davis  Comments 

Operation  and  Maintenance  Costs 

Comment:  Western's  "General 
Western  Allocation"  expenses  are  too 
high  and  they  are  unfairly  charged  to  P- 
DP.  Western  should  explain  the 
justification  of  the  allocating  of  costs 
from  its  Washington,  D.C..  and  Golden. 
Colorado,  offices. 

Response:  ^Viistem's  indirect  costs  are 
divided  intot^ifte  categories:  Associated 
direct  exper  S€  CADE),  administrative 
and  general  e/pense  (AGE),  and  general 
Western  alloc^ion  (GWA).  ADE  consists 
of  undistributed  costs  and  expenses  for 
a!l  types  of  direct  costs  which  possess 
a  clear  relationship  to  benefiting 
activities  and  are  recovered  in  the 
power  rate  base.  AGE  costs  are  general 
and  administrative  expenses  benefiting 
ratepayers  and  represent  primarily  costs 
for  nonmanagerial  staff  and  support. 
GWA  is  a  subset  of  AGE  and  includes 
.\DP  expenses,  general  office  supplies, 
contracted  admini.strative  services,  etc. 
Independent  auditors  have  determined 
that  AGE  and  GWA  exclusively  benefit 
ratepayers  and  should  be  recovered  as 
part  of  the  costs  included  in  the  power 
rate  base.  The  indirect  cost  distribution 
system  was  designed  and  endorsed  by  a 
major  accounting  firm  and  is  consistent 
with  industry  standards.  Western  does 
not  believe  these  costs  are  excessive  in 
the  manner  in  which  they  are 
distributed. 

Comment:  In  light  of  the  extensive 
replacement  and  addition  program 
being  carried  out  by  Western,  O&M 
costs  are  not  projected  to  decline  in  the 
future  as  sup(>osedly  older,  high 
maintenance  equipment  is  replaced 
with  newer,  lower  maintenance 
equipment. 

Comment:  Western  feels  it  is 
necessary  to  overestimate  operation  and 
maintenance  expenses  as  some  sort  of 
safeguard  in  t*^e  budget  and  planning 


process.  This  is  most  recently  seen  by 
comparison  of  budget  to  actual  numbers 
for  FY  92.  We  believe  a  sharper  pencil 
should  be  taken  to  those  O&M 
projections  in  the  process. 

Response:  O&M  costs  are  projected  in 
the  future  in  accordance  with  DOE 
Order  No.  RA  6120.2.  It  is  Western's 
policy,  as  in  section  10.  paragraph  2(f) 
of  DOE  Order  No.  RA  6120.2,  to 
estimate  O&M  costs  based  on  historical 
cost  trends  and  actual  project  costs  from 
the  past.  During  the  cost  evaluation 
period.  O&M  expense  is  based  on  the  FY 
1993  budget,  and  projections  for  FY 
1999  through  FY  2047  are  held  constant 
based  on  the  last  year  in  the  cost 
evaluation  period  less  extraordinary 
maintenance.  O&M  does  decline  in  the 
cost  evaluation  period.  Western  has  a 
cost  containment  committee  which 
reviews  and  evaluates  the  O&M  budget. 
The  committee's  goals  are  to  achieve  the 
lowest  O&M  budget  possible  for 
Western.  Therefore,  VVestem  does  not 
believe  that  projections  for  the  operation 
and  maintenance  budgets  are  overstated. 

Comment:  Rate  impact  analysis  was 
not  performed  prior  to  seeking 
congressional  authorization  for 
budgeted  O&M  expenditures. 

Comment:  VVestem  and  Reclamation 
have  not  attempted  to  limit  O&M 
expense. 

Response:  Although  specific  rate 
impact  analyses  were  not  performed, 
Western  and  Reclamation  have  placed  a 
priority  on  cost  containment.  The 
formation  of  Western's  Cost 
Containment  Committee  takes  into 
consideration  all  impacts  to  the  rates. 
Cost  containment  plays  a  major  role  in 
the  preparation  of  Western's  and 
Reclamation's  O&M  budgets.  VVestem 
has  invited  the  customers  into  the 
planning  process,  which  will  evaluate 
programs  and  rate  impacts. 

Comment:  Power  Accounting  and 
Collection.  Conservation  and  Renewable 
Energy,  and  Power  Marketing  and 
General  Resource  Planning  has 
increased  39.6  percent  from  FY  1991 
and  FY  1992.  Total  O&M  increased  38.0 
percent  from  FY  1991  to  FY  1992.  The 
magnitude  of  projected  expenditures  for 
O&M  on  an  average  annual  basis 
exceeded  the  rate  of  inflation  by  4.1 
percent  per  year. 

Comment:  P-DP  O&M  expenses  have 
mn  counter  to  the  regional  and  local 
trends  and  forecasts  for  electric  utilities. 
The  cost  projedibns  for  replacements 
and  additions  for  the  5-year  rate 
evaluation  programs  and  the  study 
period  appear  to  be  singular  in  the 
industry  from  the  standpoint  of 
magnitude.  Since  the  late  1980's,  the 
trend  in  the  Pacific  and  Rocky  Mountain 
Southwest  has  been  to  keep  O&M 


expenses  and  replacement  cost 
increases  below  the  rate  of  inflation. 

Response:  Western  has  revised  the 
PRS  to  reflect  actual  expenditures  in  FY 
1992.  Power  Accounting  and  Collection. 
Conservation  and  Renewable  Energy, 
and  Power  Marketing  and  General 
Resource  Planning  have  increased  5.00 
percent  from  FY  1991  to  FY  1992.  One 
contributing  factor  to  the  increased 
O&M  is  that  the  consolidation  of  the 
Boulder  City  Area  Office  and  the 
Phoenix  District  Office  was  made  during 
FY  1991,  having  an  effect  on  staffing 
levels  and  work  being  performed. 
Specific  division  (e.g.,  power  marketing) 
activities  were  put  off  until  the  division 
could  acquire  staff.  The  average  increase 
of  O&M  cost  per  year  over  the  cost 
evaluation  period  is  1.46  percent,  which 
is  below  the  rate  of  inflation. 

Comment:  Westem  has  failed  to 
explain  why  administrative  and  general 
costs  increased  dramatically  following 
the  move  of  its  regional  office  to 
Phoenix  and  the  consolidation  of  its 
other  offices,  particularly  since  WAPA 
claimed  that  these  changes  would 
reduce  costs  by  $1.5  million  annually. 

Response:  Western's  administrative 
and  general  costs  have  not  dramatically 
increased  since  moving  the  regional 
office  to  Phoenix  and  consolidating 
other  offices.  According  to  Westem's  FY 
1992  financial  statement,  the  general 
VVestem  allocation  portion  for  the 
Phoenix  Area  has  actually  decreased 
from  $2.6  million  in  FY  1991  to  $2.2 
million  in  FY  1992,  which  represents  a 
decrease  of  15  percent.  The  Phoenix 
Area's  AGE  also  decreased  from  $1.5 
million  in  FY  1991  to  $1.3  million  in  FY 
1992.  which  represents  a  decrease  of  13 
percent.  Westem  had  estimated  an 
overall  savings  of  $1.5  million  annually. 
However,  the  consolidation  was  not 
completed  until  FY  1992.  Westem 
believes  the  full  recognition  of  savings 
from  the  con.solidation  has  not  yet 
become  evident. 

Alternative  Transmission  Rates 

Comment:  Customers  renew  their 
support  for  the  alternative  transmission 
rates. 

Comment:  Customers  do  not  support 
the  alternative  transmission  rates 
becau.se  of  subsidizing  and  project 
repayment  issues.  Each  transmission 
project  should  be  planned,  designed, 
and  operated  on  its  own  merit. 

Response:  Since  Westem  and  the 
customers  agreed  not  to  recommend 
implementation  of  the  alternative 
transmission  service  rates,  Westem 
plans  to  implement  separate  P-DP  and 
AC  Intertie  rates  for  firm  transmission 
service  and  nonfirm  transmission 
service. 
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Comment:  Western  should  conduct 
further  studies  to  determine  the 
feasibility  of  complete  operational 
integration  of  the  various  transmission 
facilities  in  the  Phoenix  Area. 

Response:  Operationally,  PAO's 
power  .systems  are  integrated.  Power 
marketing  functions  will  continue  to  be 
performed  separately  for  each 
indi\idual  project.  Western  will 
continue  to  work  with  the  customers  in 
conduding  studies  and  evaluating  other 
alternatives  for  developing  a  single 
transmission  rate  for  the  various 
projects  within  the  PAO. 

Apportionment  of  Cost  Study 

Comment:  The  cost  allocation  review 
of  historic  Western  O&M  expenses 
shows  no  dollars  being  charged  against 
the  power  function  on  an  actual  basis, 
which  is  inconsistent  with  the  facts. 

Comment:  The  use  of  historical  costs 
are  not  relevant  to  the  Apportionment  of 
Cost  Study  because  the  historical  costs 
do  not  affect  the  proposed  rates. 

Response:  Western  has  revised  the 
Apportionment  of  Cost  Study  to  reflect 
customer  comments.  The  revised  study 
does  not  include  historical  Western 
O&M  expenses  because  the  historical 
costs  do  not  affect  the  provisional  P-DP 
rates. 

Comment:  Western  should  adopt  a 
reasonable  or  fair  allocation  by  splitting 
the  difference  between  the  historic  45/ 
55-percent  split  and  the  proposed  77/ 
23-percent  split  or  retain  its  historic 
allocation  until  a  detailed  study  can  be 
conducted  regarding  what  amount  of 
actual  Western  O&M  should  be  assigned 
to  power. 

Response:  Western  believes  the 
reviseid  Apportionment  of  Cost  Study  is 
an  equitable  and  detailed  study  that 
apportions  the  costs  between  power 
production  and  transmission  service. 
The  45/55-percent  split  was  based  on  a 
study  presented  in  the  June  1979  rate 
adjustment  brochure  for  P-DP.  Since 
that  time,  there  has  been  a  shift  from 
power  costs  to  transmission  costs, 
which  is  due  to  the  initial  investment 
and  irrigation  investment  being  repaid 
in  1986.  Thus,  the  majority  of  the 
investment  to  be  repaid  is  related  to  the 
refurbishment  of  the  transmission 
system.  Wtistem's  future  intent  is  to 
evaluate  the  apportionment  between 
power  and  transmission  costs  annually 
and  to  make  revisions  to  the  rate  design 
when  rate  adjustments  occur. 

Comment:  Western's  allocation 
methodology  between  generation  and 
transmission  does  not  follow  the 
accepted  practice  in  expensing  capital 
costs  and  allocating  other  income. 
Western  should  propose  a  change  by 
allocating  annual  principal  and  interest 


based  on  generation  and  transmission 
plant  original  cost  depreciated. 

Rt^sponse:  The  Apportionment  of  Cost 
Study  has  been  revised  to  expense 
capital  costs  and  allocate  other  income 
based  on  total  generation  and 
transmission  investment.  However, 
Western  also  considered  the  unpaid 
Federal  investment  with  regard  to 
annual  principal  and  interest  costs. 
Western  has  determined  that  the  unpaid 
Federal  investment  is  a  transmission 
related  cost.  Therefore,  aiuiual  princip)al 
payments  and  interest  costs  for  the 
unpaid 'investment  will  be  allocated  to 
transmission. 

Comment:  The  functions  of  power 
scheduling  and  power  marketing  are 
power  related.  Furthermore,  some 
percentage  of  FTEs  should  have  been 
charged  against  the  power  function. 

Response:  Western  has  revised  the 
Apportionment  of  Cost  Study  that  is 
incorporated  into  the  PRS  to  allocate  a 
percentage  of  power  scheduling,  FTEs. 
and  power  marketing  to  power  related 
costs.  The  percentage  used  for  allocating 
these  costs  is  based  on  the  percentage  of 
total  power  investment  to  the  total 
investment. 

Comment:  Western  did  not  allocate 
the  power  and  transmission  related 
costs  to  customer  classes. 

Response:  Western  allocated  the 
power  and  transmission  related  costs  to 
customer  classes  based  on  power  system 
use  by  each  type  of  customer.  Users  of 
the  P-DP  transmission  system  include 
customers  for  (1)  P-DP  wholesale  firm 
energy,  (2)  P-DP  firm  transmission 
service,  (3)  firm  transmission  service  for 
SLCA/IP,  and  (4)  project  use. 
Commitments  under  transmission 
service  contracts  are  assigned  to 
transmission  while  commitments  under 
electric  service  contracts  and  project  use 
are  assigned  io  power  production. 
Western  believes  this  is  an  equitable 
way  of  allocating  power  and 
transmission  costs  among  the 
customers. 

Comment:  The  Allowance  for  Interest 
in  Western's  Apportionment  of  Cost 
Study  does  not  conform  to  Western's 
PRS.  We  understand  that  Western  is 
aware  of  this  discrepancy,  and  wa 
recommend  that  the  proper  correction 
be  made. 

Response:  Western  has  corrected  the 
Allowance  for  Interest  in  the 
Apportionment  of  Cost  Study  so  that  it 
conforms  to  the  PRS. 

Comment:  Irrigation  investment  in  the 
amount  of  $26.8  million  has  been 
assigned  by  Western  to  transmission, 
but  should  be  assigned  to  power.  The 
irrigation  investment  represents  an 
assignment  of  certain  hydraulic  plants 


to  irrigation  and  has  no  relationship  to 
transmission. 

Response:  The  Apportionment  nf  Cost 
Study  uses  Western's  and  Reclanuiion's 
FY  1992  financial  stctements,  budget 
documents,  and  the  Engineenng  Ten- 
Year  Plan  to  determine  the  investments 
that  are  allocated  to  power  and  the 
investments  that  are  allocated  to 
transmission.  Investments  stated  in 
Western's  financial  statement  and 
Engineering  Ten- Year  Plan  are 
considered  transmission  investments, 
and  investments  stated  in  Reclamation's 
financial  statement  and  FY  1993  budget 
are  considered  power  investments. 
Irrigation  investment  is  in  Reclamation's 
financial  statement.  Therefore,  the 
irrigation  investment  in  the  amount  of 
S26.8  million  is  already  assigned  to 
power  in  the  Apportionment  of  Cost 
Study. 

Comment:  An  investment  in  FY  1990 
of  $3.4  million  in  account  331 
(Hydraulic  Production — Structures  and 
Improvements)  was  assigned  by  Western 
to  transmission,  but  should  be  assigned 
to  power. 

fle.vpons*?.  The  investment  in  FY  1990 
of  $3.4  million  in  account  331 
(Hydraulic  Production — Structures  and 
Improvements)  is  shown  in  the  P-DP 
replacement  study.  The  P-DP 
replacement  study  incorporates  both 
Western's  and  Reclamation's 
investments  as  staled  in  each  of  the 
agencies'  financial  statements.  Western 
has  made  the  assumption  that 
investments  appearing  in  Reclamation's 
financial  statements  would  be  allocated 
to  power  and  investments  appearing  in 
Western's  financial  statements  would  be 
allocated  to  transmission.  The 
replacement  study  was  not  used  as  a 
source  document  fur  the  Apportionmtint 
of  Cost  Study. 

Comment:  Fjtisting  and  future 
investments  in  communication  facilities 
have  been  assigned  entirely  to 
transmission.  A  more  proper  assignment 
would  be  50  percent  to  transmission 
and  50  pert.ent  to  power  as  is  done  by 
Western  for  the  CRSP. 

Response:  Western  has  researched  the 
possibility  of  assigning  communication 
equipment  equally  between  power  and 
transmission.  Communication 
equipment  includes  supervisory  control 
and  data  acquisition  (SCADA), 
microwave  system,  and  the  joint  use 
system.  In  the  Phoenix  area. 
Reclamation  and  Western  separately 
budget  for  microwave  systems  and  joint 
use  systems.  Western  has  determined 
that  SCADA  is  a  unique  investment 
because  it  has  major  benefits  to  both 
power  and  transmission  customers  and 
it  is  being  funded  through  Western's  FY 
1 993  congressional  budget.  The  SCADA 


I 

i 


5592 


Federal  Register  /  Vol.  59,  No.  25  /  Monday.  February  7,  1994  /  Notices 


system  is,  among  other  uses,  used  to 
regulate  power  flows  on  the 
transmission  lines.  Because  SCADA 
benefits  both  power  and  transmission 
customers.  Western  has  decided  that  50 
percent  of  the  costs  should  be 
apportioned  to  power  and  50  percent  of 
the  costs  consistency  should  be 
apportioned  to  transmission.  Therefore, 
the  Apportionment  of  Cost  Study  has 
been  changed  to  reflect  the  50/50  split 
of  the  SCADA  investment  and 
associated  interest  expense. 

Comment:  Western's  new  PAO  has 
been  assigned  entirely  to  transmission. 
As  this  office  is  involved  in  both  power 
marketing  and  transmission,  the  cost  of 
these  facilities  should  be  borne  by  both 
power  and  transmission. 

Response:  This  comment  is  incorrect 
in  that  the  costs  associated  with  the  new 
PAO  facility  have  been  allocated  to  both 
power  and  transmission,  with  power 
being  allocated  approximately  16 
percent  of  the  costs  of  said  facility. 
While  this  may  not  readily  be  apparent 
at  first  glance,  analysis  of  the 
Apportionment  of  Cost  Study  will  verify 
this  allocation. 

In  the  Apportionment  of  Cost  Study, 
Western  first  determines  whether  the 
expenditure  was  funded  by  Western  or 
Reclamation.  All  expenditures  funded 
by  Reclamation  are  allocated  to  power. 
Expenditures  by  Western  are  further 
analyzed  to  determine  if  they  benefit 
only  the  transmission  customers  or  if 
they  also  benefit  the  power  customers 
(from  a  powerplant  or  power  generation 
standpoint).  To  the  extent  the  facilities 
have  a  direct  benefit  to  the  power 
customers  from  a  power  generation 
standpoint,  a  portion  of  the  costs  are 
allocated  to  power.  Western's  SCADA 
system  is  an  example  of  one  of  these 
facilities  in  that  although  the 
expenditure  is  funded  totally  by 
Western,  both  the  power  customers  and 
transmission  customers  receive  benefits 
from  the  system. 

Once  Western  has  determined  the 
costs  of  those  facilities  which  benefit 
the  transmission  customers,  a  further 
allocation  of  costs  is  conducted.  This  is 
due  to  the  fact  that  the  transmission 
system  is  utilized  both  by  (1)  the  power 
customers  to  transmit  their  power 
entitlement  from  the  powerplants  to 
their  loads  and  (2)  by  customers  who 
utilize  the  transmission  system  for  bulk 
power  transfers.  It  is  this  allocation  of 
costs  which  properly  further  allocates 
costs  to  power  and  transmission  and 
ensures  that  within  the  rates  charged  to 
the  power  customers  is  a  component  for 
the  use  of  the  transmission  system.  This 
is  why  the  power  customers  are  not 
charged  a  transmission  charge  for  their 
power  entitlement.  It  is  this  final 


allocation  which  ensures  that  the  power 
customers  are  always  responsible  for  a 
portion  of  Western  costs  which  are 
transmission  related.  As  shown  in  the 
Apportionment  of  Cost  Study,  the 
power  users  are  allocated  approximately 
16  percent  of  the  costs  of  the  new  PAO 
facility. 

Comment:  Western  assigns  project  use 
revenues  as  an  expense  offset  to  power 
costs.  Inasmuch  as  the  delivery  of  this 
power  requires  use  of  the  P-DP 
transmission  system,  it  is  appropriate  to 
assign  these  revenues  (expense  offsets) 
to  power  and  transmission  in  proportion 
to  the  plant  investments  in  each 
category  (for  step-one  rates,  the 
allocation  would  be  31.66  percent  to 
power  and  68.34  percent  to 
transmission). 

Comment:  Customer  believes  the 
current  allocation  of  both  project  use 
revenues  and  project  use  sales  is  correct 
in  Western's  apportionment  study. 
Classification  of  sales  (kilowatts)  as 
power  is  acceptable,  provided  the  firm 
power  customer  classification  is  directly 
credited  with  the  revenues  from  the 
project  use  sales  (kilowatts)  as  is 
currently  done  in  Western's 
Apportionment  of  Cost  Study. 

Response:  Western  believes  the 
current  allocation  of  project  use 
revenues  is  correct  in  the 
Apportionment  of  Cost  Study.  Project 
use  should  be  allocated  to  power 
because  sales  are  also  classified  as 
power.  Further,  the  costs  associated 
with  project  use  are  contained  in 
Reclamation's  financial  statement  and 
budget  documents  which  are  also 
assigned  to  power.  Project  use  costs  and 
benefits  have  been  consistently  used  in 
the  Apportionment  of  Cost  Study  so  that 
the  benefits  will  offset  the  costs 
associated  with  project  use. 

Comment:  Based  on  restrictions  on 
the  power  customers'  use  of  capacity 
paid  for  in  the  power  rate  and 
significantly  better  benefits  to  all  other 
users  of  the  transmission  system,  we  do 
not  feel  that  the  allocation  of  costs 
according  to  customer  class  is  correct. 

Response:  Western  understands  the 
power  customers'  concerns  that  the 
Apportionment  of  Cost  Study  treats  1 
kW  of  P-DP  power  transmitted  over  the 
transmission  system  the  same  as  1  kW 
of  non-P-DP  power  transmitted  over  the 
transmission  system,  even  though  the 
P-DP  power  is  limited  to  approximately 
56  percent  capacity  factor.  However, 
Western  believes  that  because  the 
customers  have  complete  flexibility  to 
schedule  their  power  and  energy  when 
they  want.  Western  transmission  must 
be  available  to  handle  the  desired 
transaction.  Western  bases  the 
Apportiorunent  of  Cost  Sthdy  on  the  k\V 
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of  "reservation"  the  customers  have  for 
use  of  the  system  and  not  on  the  actual 
kWh  usage  of  the  system.  From  this 
perspective,  power  customers  and 
transmission  customers  alike  pay  to 
have  the  transmission  system  reserved 
for  their  use.  regardless  of  the  actual 
system  use. 

Comment:  Western  should  consider  a 
phase-in  of  what  would  be  a  significant 
shift  in  allocation  of  costs  from 
transmission  to  generation  if  the  cost 
apportionment  study  is  adapted. 

Response:  In  response  to  the  customer 
comments,  Western  has  decided  to 
implement  stepped  rates  for  the 
provisional  P-DP  rate  schedules.  The 
first  steps  of  the  provisional  rates  are 
effective  from  FY  1994-95  and  the 
second  steps  are  effective  for  FY  1996- 
98.  Step-one  rates  reflect  only  the 
replacements  and  additions  proposed  by 
Western  for  FY  1994-95.  Step  two  rates 
reflect  the  replacements  and  additions 
for  FY  1996  through  the  end  of  the 
study  period.  Implementing  stepped 
rates  will  lessen  the  impact  on  the 
customers  by  allowing  them  to  phase-in 
the  new  rates. 

Calculation  of  Interest  During 
Construction 

Comment:  Western  should  reexamine 
the  procedure  for  utilizing  the  interest 
rates  in  effect  at  the  inception  of  the 
project  and  change  the  regulation 
accordingly.  Western's  definition  of 
start  of  construction  and  charging  of  IDC 
should  be  revised  to  reflect  FERC 
policy. 

Comment:  Western  is  using  the  wrong 
interest  rates  on  replacements  and 
additions.  The  interest  rate  in  effect  for 
each  year  of  a  project's  appropriation 
should  be  used  and  a  weighted  average 
rate  established  on  completion  of  the 
project. 

Response:  Western's  policy  is  to 
utilize  the  interest  rate  in  effect  at  the 
inception  of  the  project  and  Western 
believes  this  accurately  reflects  FERC 
policy  and  is  in  accordance  with  DOE 
Order  No.  RA  6120.2.  IDC  accumulates 
at  the  appropriate  effective  interest  rate 
for  a  replacement  or  addition  when  the 
first  direct  cost  (FERC  Accounts  350  and 
above)  is  incurred  to  initiate 
construction  or  replacement.  This 
interest  rate  remains  constant  with  the 
investment.  IDC  terminates  at  the  end  of 
the  FY  in  which  the  facility  is  placed  in 
service.  DOE  Order  No.  RA  6120.2  states- 
that  the  interest  rate  to  be  used  for 
computing  interest  during  construction 
shall  be  the  yield  rate  during  the  FY  in 
which  construction  is  initiated. 
Therefore.  Western  does  not  believe  that 
a  weighted  average  reflects  FERC  policy 
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or  is  in  accordance  with  DOE  Order  No. 
RA  6120.2. 

Comment:  Western  is  using  the  wrong 
interest  rates  on  replacements  and 
additions. 

Hesponse:  Western  uses  the  most 
current  yield  interest  rates  as  deflned  by 
the  Department  of  the  Treasury  for  each 
FY.  This  is  in  accordance  with  the 
formula  set  forth  in  DOE  Order  No.  RA 
6120.2,  paragraph  11(b). 

Comment:  It  was  suggested  that 
Western  use  the  most  current  interest 
rate. 

Response:  At  the  time  of  the  comment 
forum,  Western  was  using  the  most 
current  interest  rate  of  8.5  percent  as 
defined  by  the  Department  of  the 
Treasury.  Since  then.  Western  has 
revised  the  Ratesetting  PRS  to  reflect  the 
interest  rate  calculated  for  FY  1992, 
which  is  7.875  percent.  As  a  result, 
interest  expense  in  future  years  has 
decreased. 

Fate  Design 

Comment:  In  its  revised  PRS  of  June 
1993,  Western  has  continued  to  use  the 
wheeled  kW  from  early  1992  in  the 
design  of  its  currently  proposed 
transmission  rate.  However,  there  have 
been  increases  to  Western's 
transmission  capacity  under  contract, 
and  further  increases  are  currently 
known. 

Response:  Western  will  use  the  most 
current  contractual  amount  of  firm 
transmission  in  kW  for  the  design  of  the 
firm  transmission  rate.  Therefore,  the 
number  of  kW  will  increase  from 
1,411,228  to  1,508,676  in  step  one  of  the 
P-DP  transmission  rate.  The  number  of 
kW  will  increase  to  1,584,150  in  step 
two  of  the  P-DP  transmission  rate. 

Comment:  It  is  improper  to  burden 
the  existing  transmission  customers 
with  the  cost  of  new  capacity,  and  an 
allowance  for  increased  contracted  kW 
would  remedy  somewhat  this 
inappropriate  burden. 

Response:  The  only  additional 
transmission  facility  being  added  to  the 
system  is  the  Mead-Basic  #2  line. 
Further  studies  need  to  be  completed  to 
determine  what,  if  any,  additional 
transmission  capability  is  available  to 
the  system  as  a  result  of  the  installation 
of  this  transmission  line.  In  the  event 
Western  adds  additional  transmission 
capability  to  the  system  and  contracts 
for  the  additional  capacity,  this  would 
be  reflected  in  the  Apportionment  of 
Cost  Study  for  future  PRSs. 

Comment:  Western  should  implement 
multistep  rates,  designed  to  meet  annual 
financial  obligations  without 
prepayment  of  debt.  A  multistep  rate 
would  be  designed  to  meet  annual 
financial  obligations. 


Response:  FERC  approves  rates  for  a 
5-year  period.  These  rates  have  to 
produce  adequate  revenues  that  will 
recover  all  annual  costs  and  will  repay 
project  investments  in  no  longer  than  a 
50-year  period.  Rates  cannot  be 
approved  by  FERC  beyond  the  5-year 
window.  If  multistep  rates  were 
designed  outside  the  5-year  window, 
then  the  rates  within  the  5-year  window 
would  not  adequately  recover  all  costs 
and  repay  project  investment  over  a  50- 
year  period.  Thus,  the  requirements  of 
DOE  Order  No.  RA  6120.2  v.ould  not  be 
met.  However,  within  the  5-year  period. 
Western  has  decided  to  implement  a 
two-step  rate  process,  so  the  customers 
can  phase-in  the  significant  rate 
increase. 

Comment:  The  rate  design  method 
does  not  reflect  or  adjust  to  changes  in 
the  cost  of  service  for  each  customer 
classification  which  will  occur  over 
time.  Western  is  only  applying  the 
results  of  the  Apportionment  of  Cost 
Study  to  the  incremental  revenue 
requirement  above  that  which  can  be 
met  by  the  current  rates.  The  net  result 
is  dilution  of  the  transmission 
contractor's  financial  obligation  at  the 
expense  of  the  power  customers. 

Comment:  Western  compounds  its 
errors  by  allocating  only  the  incremental 
part  of  the  rate  increase  to  power  and 
transmission.  The  rate  design  should  be 
based  upon  total  revenue  requirements, 
not  incremental  revenue  requirements. 

Response:  Western  understands  the 
negative  aspects  of  only  allocating  the 
incremental  part  of  the  rate  increase 
between  power  and  transmission. 
However,  the  customer  is  assuming  that 
the  past  apportionment  of  55  percent  for 
power  and  45  percent  for  transmission 
was  incorrect.  Western  believes  the  last 
apportionment  between  power  and 
transmission  is  correct,  meaning  that  the 
rate  design  should  be  incremental.  Each 
year.  Western  will  perform  an 
Apportionment  of  Cost  Study  to  stay 
abreast  of  the  incremental  change  from 
year  to  year.  The  reason  for  the  large 
incremental  change  from  power  to 
transmission  is  that  the  original  project 
has  been  fully  repaid  and  the 
transmission  system  is  deteriorating  and 
must  be  refurbished. 

Replacements  and  Addition  Activities 

Comment:  Errors  may  exist  in  the 
assignment  of  replacement  and  addition 
costs  between  P-DP  customers  and 
Federal  agencies.  Western  did  not 
examine  other  sources  of  funding. 

Comment:  The  proposed  increase  is 
excessive  since  it  includes  extensive' 
refurbishment  in  the  Phoenix  Area 
which  does  not  support  the  path  over 
which  service  is  provided. 


Response:  The  need  for  projected 
replacements  and  additions  has  been 
previously  examined  and  justified 
through  the  O&M  and  engineering 
budget  process.  Projected  replacements 
and  additions  have  been  identified  in 
Western's  Engineering  Ten- Year  Plan, 
along  with  Western's  FY  1993  Budget 
documents.  Further,  facility 
development  reports  have  been 
developed  which  analyze  the  costs  and 
benefits  to  Western.  Although  Western 
receives  some  funding  through  trust  and 
reimbursables  the  majority  of  the  costs 
that  benefit  the  system  as  a  whole  are 
placed  into  the  rate  base.  Western  has 
included  the  customers  in  the  planning 
process.  This  will  allow  the  customers 
to  help  Western  examine  sources  of 
funding  and  plan  extensive 
refurbishment  in  the  Phoenix  Area. 

Comment:  When  did  the  replacement 
and  addition  program  begin  and  what  is 
the  current  status  of  the  program? 

Response:  During  FY  1991,  Western 
developed  the  Engineering  Ten-Year 
Plan  which  was  a  planning  tool  for 
ongoing  replacement  and  addition 
activities.  In  June  1993,  Western  invited 
the  customers  to  participate  in 
developing  the  engineering  10-year 
planning  process.  Western  is  currently 
working  with  the  customers  in  updating 
and  revising  the  Engineering  Ten-Year 
Plan.  It  is  Western's  intention  to  update 
and  evaluate  the  Engineering  Ten- Year 
Plan  annually  with  the  customers. 

Comment:  Western  has  based  its 
decisions  to  replace  facilities  and 
equipment  on  the  age  of  the  facility  and 
equipment  or  on  Western's  desire  to  try 
out  new  equipment  technologies.  The 
replacement  and  addition  program  was 
not  planned,  designed,  scheduled,  or 
maintained  to  best  serve  the  customers. 
There  is  concern  on  how  well  Western 
has  managed  its  program. 

Comment:  Western  has  not  designed 
facilities  in  a  cost-effective  manner. 

Comment:  Concerning  its  replacement 
and  addition  program  (program). 
Western  did  not  (i)  perform  appropriate 
planning  analysis,  (ii)  assess  program 
impact  on  rates  prior  to  implementation, 
(iii)  inform  customers  of  program,  (iv) 
seek  input  from  customers,  or  (v) 
minimize  magnitude  of  program. 
Western  has  not  attempted  to  schedule 
or  prioritize  work  to  minimize  rate 
impact. 

Response:  Western  utilizes  accepted 
utility  design  standards  and  detailed 
engineering  economic  .studies  in 
determining,  planning,  and  executing 
construction  and  replacement  projects. 
These  standards  and  studies  are 
described  in  Western's  FDRs  for  each 
major  construction  project. 
Furthermore,  the  purpose  of  the 
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Engineering  Ten- Year. Plan  is  to 
effectively  design,  plan,  prioritize, 
schedule,  and  analyze  rate  impacts  on 
all  the  Phoenix  Area  Projects.  Western 
believes  that  future  rate  impacts  are 
minimized  emd  costs  can  be  controlled 
through  this  process.  Western  is  now 
including  the  customers  in  the  planning 
process  so  they  are  informed  and  may 
provide  input  on  future  construction 
activities.  By  including  the  customers  in 
this  process.  Western  will  minimize  rate 
impacts  and  meet  customers'  needs. 

Comment:  A  fixed  amount  for 
replacements  of  $4.3  million  in  future 
FY  1998-2047  cannot  be  representative 
of  future  replacements  when  practically 
the  entire  system  will  have  been 
replaced  by  1998. 

Comment:  Western  should  make  a 
commitment  to  limit  replacements  to 
$4.3  million  or  less  aftet  1997  unless 
authorized  by  the  working  committee. 

Response:  Western  believes  the  $4.3 
million  average  is  a  good  representation 
of  the  future  replacement  costs  and  is 
based  on  the  replacement  program 
which  reflects  historic  experience  and 
service  lives  of  project  equipment  and 
facilities.  Western  cannot  commit  to  a 
fixed  amount  when  the  amounts  are 
based  on  actual  experience  and  an 
annual  budget  document,  which  change 
over  time. 

Comment:  Western  optimistically 
forecast  savings  and  did  not  consider 
the  full  and  true  cost  of  its  5-Year  Plan, 
phase  two  of  the  Phoenix  OfHce,  plus 
the  total  replacement  and  addition 
investment  levels,  to  determine  the 
overall  impact  on  P-DP  rates. 

Response:  Western  believes  that  the 
benefits  of  consolidation  are  just 
beginning  to  be  recognized  and  once  the 
consolidation  process  is  completed, 
there  will  be  additional  long-term 
savings.  Prior  to  the  decision  to 
consolidate  the  Phoenix  District  Office 
with  the  Boulder  City  Area  Office, 
Western  conducted  a  cost/benefit 
analysis  that  included  replacement  and 
addition  investments.  This  study 
analyzed  the  costs  and  benefits  of  five 
different  options  of  which  the  option  to 
consolidate  the  Phoenix  District  Office 
and  the  Boulder  City  Area  Office 
indicated  the  highest  cost  savings.  This 
option  also  indicated  the  lowest  rate 
impacts.  The  study  concluded  (among 
other  things)  that  planned  construction 
at  Phoenix  can  be  modified  and 
expanded  at  a  reasonable  cost  to 
accommodate  the  Area  functions  and 
increase  office  space.  However,  it  also 
indicated  that  there  would  be  disruption 
of  continuity  for  up  to  2  years  and  that 
there  would  be  additional  construction 
costs. 


Comment:  Western's  replacement  and 
additions  program  is  not  justifiable. 

Comment:  Western  is  attempting  to 
replace  a  large  portion  of  the  facilities 
over  a  10-year  period.  The  replacement 
costs  and  the  administration  and  general 
costs  of  administering  the  replacement 
work  peaked,  making  the  rate  impact 
abnormally  high.  It  is  suggested  that 
Western  attempt  to  select  a  replacement 
period  of  15  to  20  years  as  compared  to 
the  Engineering  Ten-Year  Plan. 

Comment:  Western  has  not  explained 
or  justified  the  astronomical  increase  in 
replacements  ht)m  less  than  $2  million 
on  average  for  the  past  10  years  to 
amounts  averaging  over  $14  million  for 
the  years  1993  through  1998. 

Comment:  The  rate  proposal  offers 
considerable  discretion  in  the 
replacement  budget  area.  This  includes 
the  time  period  over  which  the 
expenditure  needs  to  be  made  and  the 
necessity  of  certain  expenditures. 

Response:  The  justification  for  the 
replacement  and  addition  program  is 
that  the  P-DP  is  over  50  years  old  and 
is  in  the  process  of  a  major 
refurbishment  and  replacement 
program.  A  large  portion  of  the  system 
is  deteriorating  to  the  point  where  safe 
and  continued  operation  to  all 
customers  is  jeopardized.  The 
Engineering  Ten- Year  Plan  analyzes  the 
activities  with  considerable  scrutiny 
over  a  period  of  10  years  and  will  be 
updated  annually.  While  developing  the 
Engineering  Ten- Year  Plan.  Western 
deferred  certain  replacement  and 
addition  activities  until  a  later  date. 
Overall,  the  Engineering  Ten- Year  Plan 
resulted  in  a  refurbishment  and 
replacement  program  that  will  improve 
reliability,  improve  p>ersonnel  safety, 
increase  capacity,  and  replace  out-of- 
date  equipment  that  carmot  be  repaired. 

Comment:  The  replacement 
expenditures  after  the  5-year  evaluation 
period  do  not  reflect  the  replacements 
scheduled  during  the  evaluation  period. 
As  a  result,  the  PRS  may  include  costs 
for  replacements  during  the  study 
period  which  will  actually  be  replaced 
during  the  evaluation  period. 

Response:  The  replacement  study 
projects  replacements  after  the  5-year 
evaluation  period  based  on  the  total 
plant  investment  as  of  FY  1991. 
Projections  during  the  cost  evaluation 
period  (FY  1994-98)  are  based  on  the 
replacements  indicated  in  the 
Engineering  Ten-Year  Plan. 
Replacements  projected  during  the  cost 
evaluation  period  will  not  be  duplicated 
in  out  years,  as  long  as  the  replacement 
is  made  relatively  dose  to  the  end  of  the 
equipment's  service  life.  The 
replacement  study  is  based  on  historic 
experience  and  service  lives  of  each 


type  of  equipment  and  has  proved  to  be 
an  effective  tool  for  projections. 

Comment:  It  appears  to  the  customer 
that  Western  is,  in  effect,  double 
covering  future  replacement  costs  by 
including  the  $4.3  million  annual 
replacements  estimate,  notwithstanding 
the  Engineering  Ten-Year  Plan,  which 
includes  a  full  planning  horizon  5  years 
beyond  the  5-year  ratesetting  period. 
The  $4.3  million  annual  replacements 
projection  should  be  eliminated  from 
this  rate  before  filing  with  FERC,  in 
reliance  upon  the  Engineering  Ten- Year 
Plan  process  and  as  evidence  of 
Western's  full-faith  commitment  with 
its  customers  to  the  Engineering  Ten- 
Year  Plan  concept. 

Comment:  Western  has  the  perfect 
opportunity  here  to  submit  this  rate  to 
FERC  without  the  $4.3  million  estimate 
on  replacements  in  the  future  with  the 
Engineering  Ten-Year  Plan  as  the 
appropriate  rationale  for  any  deviation 
ft-om  DOE  Order  No.  RA  6120.2  that 
FERC  might  consider  it  to  be. 

Comment:  While  it  is  the  general 
intent  of  DOE  Order  No.  RA  6120.2  that 
Western  include  allowances  for 
replacements  for  the  entire  study  period 
of  the  PRS.  DOE  Order  No.  RA  6120.2 
also  permits  a  deviation  from  this 
requirement  in  paragraph  1.  It  is 
recommended  that  Western  adopt  any 
reasonable  approach  to  mitigate  this 
large  increase.  FERC  addressed  the 
matter  of  replacements  in  Docket  EF89- 
5041-000.  While  we  may  not 
necessarily  agree  with  the  FERC  order  in 
its  entirety,  we  believe  that  Western  has 
the  ability  to  deviate  from  the 
requirements  of  DOE  Order  No.  RA 
6120.2.  Therefore.  Western  should  omit 
from  its  proposed  PRS  the  currently 
proposed  allowances  for  replacements 
in  the  amount  of  $217  million  ($4,3 
million  per  year)  for  years  1998-2047. 
The  use  of  an  average  amount  has 
helped  minimize  the  rate  impact^ 

Response:  In  the  recent  past.  FERC 
has  ruled  on  a  P-DP  rate  adjustment 
that  the  PRS  should  show  that  revenue 
produced  by  the  provisional  P-DP  rates 
is  adequate  to  pay  all  of  the  project's 
annual  costs,  repay  investment  with 
interest  of  the  project,  and  provide  for 
payment  of  replacement  costs  over  the 
life  of  the  project.  Docket  No.  EF  89- 
5041-000  states: 

Nevertheless,  WAPA  has  foiled  to 
recognize  replacement  costs  that  will  be 
incurred  between  1993  and  2042.  The  draft 
PRS  that  WAPA  provided  in  response  to 
stafTs  request  provides  an  indication  of  the 
extent  of  these  replacements  and  their 
considerable  costs. 

WAPA  has  neither  complied  with  Order 
No.  RA  6120.2  nor  asserted  any  basis  upon 
which  the  Commission  could  find  WAPA's 
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interim  rates  "consistent  with  sound 
business  principles"  or  "sufficient  to  recover 
the  costs  of  producing  and  transmitting 
electric  energy  .  . .  ."  Under  these 
circumstances,  the  Commission  will  exercise 
its  delegated  authority  to  remand  the  interim 
Parker-Davis  rates  and  to  direct  VVAPA  either 
to:  1)  file  substitute  rates  and  accompanying 
documents  in  accordance  with  the  terms  of 
this  order:  or  2)  alternatively,  refile  its 
proposed  rates  and  clearly  demonstrate  that 
the  omission  of  the  replacement  costs 
discussed  herein  from  the  proposed  rates  and 
the  PRS  has  been  "specifically  approved  by 
the  Secretary  of  Energy,  authorized  by 
statute,  or  identified  and  explained  in  a 
transmittal  memorandum  or  in  a  footnote  to 
the  reports  " 

Therefore.  Western  cannot  omit  the 
aMowances  for  replacements  in  the 
amount  of  $217  million  ($4.3  million 
per  year)  for  years  1998-2047.  The  use 
of  an  average  amount  has  substantially 
mitigated  much  of  the  impact  on  rates. 

Western  is  working  witn  the 
customers  on  a  review  of  the 
Engineering  Ten-Year  Plan  of  capital 
additions  and  replacements  and  of  the 
appropriateness  of  its  incorporation  into 
the  PRS.  Specifically,  the  customers  and 
Western  will  examine  the  use  in  the 
PRS  of  projections  of  future 
replacements  from  the  Engineering  Ten- 
Year  Plan  versus  projections  of 
replacements  from  the  Replacement 
Study  portion  of  the  PRS.  Western  and 
its  customers  will  examine  which  future 
replacements  projection  and  revenue 
requirements  are  most  appropriate  for 
reliable  operation  of  the  Federal  system 
and  setting  rates. 

Comment:  Customer  is  concerned 
about  the  high  concentration  of 
replacement  and  addition  costs  in  FY 
1994  and  FY  1995  within  the  rate 
period.  History  dictates  that  Western 
will,  in  fact,  not  be  able  to  manage  or 
execute  those  levels  of  expenditures  in 
short  periods  of  time.  Please  reexamine 
the  expenditures  schedule  before  the 
rate  is  finalized  to  avoid  any 
unnecessary  pinch-point  resulting  from 
unrealistic  projections. 

Response:  Western  has  reexamined 
the  replacement  costs  and  believes  the 
costs  used  in  the  PRS  for  replacements 
in  FY  1994  and  FY  1995  are  appropriate 
and  are  the  best  estimates  to  date. 
Western  hopes  to  work  through  the 
engineering  10-year  planning  process 
with  the  customers  to  reexamine  the 
expenditures  schedule.  This  will  not  be 
completed  before  the  rate  process  is 
completed.  However,  Western  has 
examined  the  pinch-point  in  the  PRS. 
The  step-one  rate  increase  is  being  set 
to  meet  annual  expenses  and  interest 
expense.  The  step-two  rate  increase  is 
being  set  to  meet  required  payments 
needed  to  fully  repay  investment. 


Purchased  Power 

Comment:  Purchased  power  costs  do 
not  reflect  planned  flow  releases  from 
upstream  reservoirs  (i.e.,  $700,000  in 
purchased  power  costs  should  be 
eliminated  after  FY  1993).  On  April  8, 
1992,  Reclamation  prepared  a  forecast  of 
water  releases  through  Hoover  Dam. 
This  forecast  is  based  upon  a 
consumptive  water  use  downstream  of 
Hoover  Dam  of  7.5  MAF  and  a  delivery 
requirement  of  1.5  MAF  to  Mexico. 
From  1993-97,  these  figures  match  the 
flows  in  1987,  and  in  1987,  P-DP  did 
not  purchase  power.  P-DP  generated 
482,875,918  kWh  in  excess  of  contract 
requirements. 

Hesponse:  Western  has  certain 
contractual  capacity  and  energy 
commitments  to  the  P-DP  contractors, 
regardless  of  the  forecasted  water 
releases  from  Hoover  Dam,  the  upstream 
water  supplier  to  Parker  and  Davis 
Dams.  Western  calculates  the  purchased 
power  costs  based  upon  a  comparison  of 
Reclamation's  schedule  of  downstream 
water  releases  with  the  projected  energy 
schedules  of  the  P-DP  contractors. 
While  the  total  water  releases,  on  an 
annual  basis,  may  be  sufficient  to 
generate  all  of  the  energy  requirements 
of  the  P-DP  on  an  annual  basis,  the  real- 
time water  release  may  not  match  the 
real-time  energy  schedules  and  power 
purchases  must  be  made.  The  FY  1993 
budget  reflects  Western's  projection  that 
approximately  $700,000  per  year  would 
need  to  be  budgeted  to  assure  power 
deliveries  to  the  P-DP  contractors.  Since 
the  derivation  of  the  FY  1993  budget. 
Western  has  increased  this  projected 
expenditure  to  approximately  $2.3 
million. 

Comment:  Western  should  reduce  the 
projected  expenditures  for  the  period 
May  1993  through  September  1993  to 
correspond  to  the  average  of  previous 
years. 

Response:  Western  has  changed  the 
PRS  to  show  the  most  current  purchased 
power  expense  for  FY  1993,  which 
reflects  the  flow  restrictions  last  year. 
This  purchased  power  expense  has  been 
reduced  to  $5  million  in  FY  1993  as 
compared  to  the  $6.5  million  previously 
shown  in  the  addendum  to  the  May 
1992  customer  brochure  dated  June 
1993. 

Comment:  Please  extend  the  schedule 
for  repayment  of  capitalized  purchased 
power  costs  and  use  this  tactic,  along 
with  other  adjustments  to  FY  1994  and 
FY  1995,  to  reduce  step  one  for  P-DP 
purchased  power  costs. 

Response:  Western  has  determined 
through  analyzing  the  PRS  that  the 
repayment  schedule  of  the  capitalized 
purchased  power  cost,  which  is  a  loan 


to  meet  annual  expenses,  is  not  setting 
the  step-one  rate.  The  step-one  rate  is 
being  set  by  interest  expense  in  FY 
1995.  If  repayment  is  deferred,  the 
interest  expense  actually  increases.  The 
PRS  is  designed  to  pay  interest  expense 
before  it  repays  any  loans.  Western 
believes  the  Ratesetting  PRS  solves  for 
the  lowest  rate  possible  in  both  steps 
and  is  in  accordance  with  sound 
business  principles. 

Comment:  Western  should  reexamine 
the  projections  for  purchased  power 
made  during  the  period  of  January 
through  March  and  in  September.  Many 
of  Western's  customers  that  serve 
primarily  agricultural  loads  will  have 
reduced  loads  during  these  periods. 
Western  has  previously  facilitated 
exchanges  in  such  situations  to  reduce 
the  need  for  purchased  power. 

Response:  Western  is  willing  to  work 
with  the  customers  in  resource  planning 
initiatives  and  realizes  the  importance 
to  mitigate  purchased  power.  Western 
has  attempted  to  use  resource 
integration  by  exchanging  energy 
efficiently  to  support  customer  loads. 
However,  this  would  only  reduce 
purchased  power  expense  if  a  majority 
of  the  P-DP  customers  could  derive  load 
profiles  that  matched  river  regulation 
restrictions. 

Comment:  Western  should  project 
some  level  of  nonfu'm  sales  in  the 
upcoming  years  based  on  historic  water 
demand  and  projected  water  supply 
figures  from  Reclamation.  A  prudent 
projection  of  those  revenues,  including 
revenues  that  will  be  available  from 
mothballing  the  Yuma  desalter,  should 
be  projected. 

Response:  In  the  Ratesetting  PRS, 
nonfirm  sales  are  projected  based  on  a 
historical  average  of  revenue  earned 
from  nonfirm  sales.  Currently,  Western 
is  unsure  how  the  mothballing  of  the 
Yuma  desalter  will  impact  revenues, 
energy,  and  transmission.  Future 
decisions  will  be  reflected  in  future  rate 
actions. 

Comment:  Customers  would  be  better 
ser\'ed  if  the  P-DP  contracts  were 
amended  to  provide  an  option  to  the 
contractors  for  Western  to  purchase 
firming  energy  on  the  contractor's 
behalf,  or  for  Western  to  provide  only 
the  energy  generated  by  the  P-DP  project 
itself 

Response:  The  Phoenix  Area  is 
receptive  to  meeting  with  the  customers 
to  discuss  possible  options.  Western 
believes,  however,  that  any  course  of 
action  chosen  should  be  in  the  best 
interest  of  all  parties  and  should  be  as 
easy  to  implement  as  possible  in  order 
to  minimize  the  costs  of  administration. 
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Working  Committee 

Comment:  Western  should  cooperate 
in  the  formation  of  a  process  to  allow 
customer  review  and  input  to  Western's 
work  plans  projected  5  to  10  years  in  the 
future  for  O&M,  replacements,  and 
additions  at  an  early  enough  stage  of  the 
planning  cycle  to  have  an  impact.  The 
creation  of  an  Engineering  and 
Oversight  Committee  would  provide  for 
a  safeguard  against  overcoUection, 
inflated  estimates  of  projected 
expenditures,  an  organized  dialogue 
with  its  customers,  and  prevent  the 
reoccurrence  of  past  overspending  in 
the  future. 

Comment:  Western  should  support  a 
customer  and  agency  working 
committee.  Included  in  the  working 
committee  should  be  objectives  and 
criteria  that  relate  to  balancing  the  goal 
of  safe  and  reliable  operations  with  the 
goal  of  cost  containment  and  other 
economic  efficiencies.  A  year  ago.  the 
Arizona  Power  Authority  endorsed  a 
proposal  to  create  and  empower  a  P-DP 
Engineering  and  Oversight  Committee 
as  the  structure  and  process  for  working 
toward  price  stability.  Since  then,  with 
customer  involvement.  Western  has 
started  two  programs  that  provide 
promise  for  working  toward  the  price 
stability  goal — the  Engineering  Ten- Year 
Plan  and  the  transmission  planning 
system. 

Western  should  continue  the 
formalization  of  an  engineering  10-year 
planning  process  involving  the  P-DP 
customers  as  initiated  by  Western 
during  the  spring  of  1993. 

Response:  Western  supports  some 
type  of  a  customer  and  agency 
operational  working  committee. 
VVestem  is  committed  to  working 
closely  with  the  customers  in  the 
development  of  a  customer/agency 
operational  working  committee  and  has, 
in  fact,  initiated  a  procedure  for 
allowing  its  customers  more  advance 
input  into  the  planning  process. 
Western  has  asked  the  customers  for 
their  help  in  developing  a  current 
Engineering  Ten-Year  Plan.  This  has 
allowed  Western  to  organize  dialogue 
with  the  customers  and  has  allowed  the 
customers  to  provide  input  on  future 
construction  activities.  Western  is 
currently  working  with  the  customers  to 
design  criteria  that  will  balance  the  goal 
of  safe  and  reliable  operations  with  the 
goal  of  cost  containment.  Improved 
efficiencies  will  be  a  result  of  including 
the  customers  in  the  engineering  10-year 
planning  process.  Further,  Western 
believes  that  the  p>artidpation  of  the 
customers  in  developing  the 
Engineering  Ten- Year  Plan  and 
transmission  planning  system,  also 


referred  to  as  the  joint-use  transmission 
system,  is  just  the  beginning  of 
involvement  and  partnerships  Western 
is  hoping  to  achieve  with  its  customers. 

Economic  Issues 

Comment:  Western  should  consider 
emergency  cost -cutting  measures  to  help 
Arizona  customers  and  small  utilities 
through  these  economic  times. 

Comment:  Western  should  consider 
the  plight  of  irrigation  customers  when 
they  pass  the  rate  increase  costs  on  to 
them. 

Comment:  At  this  time,  the  cost  of 
signiHcant  replacements  and  additions 
on  the  P-DP  cause  tremendous  strain  on 
Buckeye  and  its  customers. 

Comment:  Western  should  consider 
the  effects  of  the  rate  increases  on  the 
agricultural  economy  in  Arizona. 

Comment:  Western  should  postpone 
the  implementation  of  the  rate  increase. 

Comment:  Western's  PAO  must  begin 
to  recognize  its  responsibilities  to 
consumers  of  Arizona,  California,  and 
Nevada  and  must  not  forget  its  mission 
is  to  market  and  deliver  low  cost 
Federal  hydropower  to  preference 
customers. 

Comment:  There  is  concern  about  the 
cost  increases  in  transmission's  O&M, 
replacements,  and  additions  that  are 
substantially  greater  than  the  rate  of 
inflation.  Based  on  decisions  that  have 
been  made.  Western  should  request 
establishing  and  empowering  a  process 
for  control  of  such  costs  in  the  future. 

Comment:  It  is  requested  that  Western 
consider  every  possible  alternative 
which  will  reduce  the  need  for  such 
significant  rate  increases. 

Response:  Western  has  reviewed  its 
O&M  and  replacement  costs  and 
believes  that  the  costs  have  been 
justified.  While  Western  is  sympathetic 
to  the  current  financial  plight  of  a 
number  of  the  customers  with  large 
agricultural  loads.  Western  and  the 
Bureau  believe  the  replacement  and 
addition  costs  cannot  be  deferred  to  a 
later  date  without  jeopardizing  safety 
and  reliability.  Western  realizes  that 
replacements  and  additions  exceed  the 
rate  of  inflation.  However.  Western 
cannot  allow  the  Parker-Davis  facilities 
to  deteriorate  to  a  point  where  safe  and 
continued  operation  to  all  customers  is 
jeopardized.  VVestem  is  continuing  to 
look  at  both  its  O&M  and  construction 
plans  to  determine  what,  if  any, 
expenditures  can  be  avoided  or  delayed, 
without  sacrificing  service  to  its 
customers. 

Western  believes  the  mission  to 
market  and  deliver  low-cost  Federal 
hydropower  to  all  customers  has  not 
been  neglected.  Western  is  committed  to 
work  with  its  customers  to  ensure  that 


all  entities  are  satisfied  regarding  the 
O&M  and  replacement  expenditures. 
VVestem,  along  with  the  customers,  will 
continue  to  review  and  revise  O&M  and 
replacement  costs  which  will  meet  the 
needs  of  the  customers  and  the  needs  of 
the  P-DP  system. 

General  Rate  Issues 

Comment:  To  date,  much  of  the 
frustration  of  the  customers  with 
Western's  ratesetting  process  results 
from  not  understanding  Western's 
numbers,  or  where  they  come  from,  or 
the  inconsistent  sources  used  during  the 
process. 

Response:  The  numbers  used  in  the 
PRS  are  consistent  with  the  Engineering 
Ten- Year  Plan  and  with  the  FY  1993 
budget.  Western  hopes  that  involving 
the  customers  in  the  engineering  10-year 
planning  process  will  result  in  a  better 
understanding  of  how  the  numbers  used 
in  the  PRS  are  derived. 

Comment:  Westem  should  use  the 
current  budget  in  the  current  PRS,  and 
use  the  Engineering  Ten- Year  Plan  in 
future  PRSs. 

Comment:  The  FY  1992  Engineering 
Ten- Year  Plan  Westem  is  using 
significantly  overstated  Parker-Davis 
expenditures  for  FY  1993  and  FY  1994, 
blessed  with  the  hindsight  of  an  actual 
1993  budget  and  a  requested  FY  1994 
budget.  The  rates  should  reflect  these 
later  realities. 

Response:  Westem  chose  to  use  the 
Engineering  Ten- Year  Plan  in  the 
Ratesetting  PRS  because  it  was  the  best 
information  available  at  the  time. 
However,  the  PRS  relies  on  several 
pieces  of  data.  For  instance,  during  the 
cost  evaluation  period,  the  replacements 
and  additions  from  the  Engineering  Ten- 
Year  Plan  were  all  in  the  FY  1993 
congressionally  approved  budget.  The 
Engineering  Ten- Year  Plan  varies  from 
the  FY  1993  congressionally  approved 
budget  in  timing  of  completion  of 
projects  and  amounts  to  be  spent  in  FY 
1994-98.  Westem  is  currently  meeting 
with  the  customers  to  develop  a  revised 
Engineering  Ten-Year  Plan  in  the  future 
that  will  incorporate  customer  input. 
Westem  plans  on  using  the  Engineering 
Ten-Yeeu-  Plan  as  a  tool  in  developing 
the  budgets  so  that,  in  the  future,  the 
PRS  will  be  based  on  budget  documents 
founded  in  the  Engineering  Ten-Year 
Plan. 

Comment:  Clearly  the  use  of  the 
Engineering  Ten- Year  Plan  is  a 
deviation  from  the  requirements  of  EKDE 
Order  No.  RA  6120.2.  It  is  for  the  simple 
reason  that  it  does  not,  and  indeed  is 
not  necessarily  intended  to.  reflect  only 
investment  costs  "for  which  Congress 
has  appropriated  funds  for  construction 
and  which  will  be  in  service  within  the 


cost  evaluation  period."  (DOE  Order  No 
RA  6120.  paragraph  10  k)  As  such  a 
deviation,  its  use  will  be  required  to  be 
accompanied  by  a  statement  disclosing 
and  justifying  the  deviation.  (DOE  Order 
No.  RA  6120.2,  paragraph  13.)  Such 
justification  must  be  included  in  the 
transmittal  memorandum  from  the 
Secretary  to  FERC  or  in  a  footnote  to  the 
reports  that  accompany  such 
transmittal. 

Response:  All  of  the  investments  in 
the  Ratesetting  PRS  are  authorized 
power  system  facihties  for  which 
Congress  has  appropriated  funds  for  FY 
1993  construction,  and  which  will  be  in 
service  within  the  cost  evaluation 
period.  Therefore,  Western  believes  it 
has  complied  with  DOE  Order  No.  RA 
6120.2.  The  Engineering  Ten-Year  Plan 
was  used  to  determine  if  the 
investments  in  the  FY  1993  Budget  were 
still  planned  to  be  in  service  within  the 
cost  evaluation  period.  The  Engineering 
Ten- Year  Plan  was  a  better  source  of 
data  to  use  in  terms  of  timing  of 
completion  of  construction  activities 
and  the  dollars  that  wall  be  spent  in 
years  1994-98.  The  appropriated  budget 
amounts  for  FY  1993  were  changed  only 
to  match  the  most  current  budget 
information.  Western  believes  that  the 
Engineering  Ten- Year  Plan  was  the  best 
data  available  at  the  time. 

Comment:  Reclamation  should 
increase  the  rate  for  project  use. 

Response:  Reclamation  is  currently 
reviewing  the  accuracy  of  the  project 
use  rates.  If  it  is  determined  that  the 
project  use  rates  require  adjustment. 
Reclamation  will  take  the  necessary 
steps  to  implement  a  change  in  these 
rates.  The  resulting  change,  if  any,  will 
be  reflected  in  a  future  PRS  conducted 
by  Western. 

Comment:  Western  continues  to  be 
out  of  compliance  with  DOE  Order  No. 
RA  6120.2  which  requires  audits  at  least 
once  every  2  years. 

Response:  Western  is  in  compliance 
with  DOE  Order  No.  RA  6120.2  in  that 
it  has  annual  audits.  Western  has  either 
had  an  annual  consohdated  Western- 
wide  audit  or  project-specific  audit 
which  both  meet  the  criteria  of  DOE 
Order  No.  RA  6120.2.  Currently,  P-DP 
is  undergoing  a  project-specific  audit. 

Comment:  There  is  concern  in 
justifying  this  rate  increase  in  light  of 
WAPA's  own  admission  that  the 
existing  rate  is  adequate  to  fully  recover 
costs  and  meet  repayment  requirements 
for  at  least  the  next  5  years.  The  pinch- 
point  methodology  used  in  the  PRS  for 
determining  the  rates  is  doing  the 
customers  a  disservice. 

Comment:  The  establishment  of  the 
current  rate  based  upon  anticipated 
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revenue  requirements  in  FY  2047  is 
unreasonable. 

Response:  P-DP's  PRSs  are  required 
to  repay  each  dollar  of  investment  with 
interest  within  a  period  not  to  exceed  50 
years.  The  use  of  the  pinch-pyoint 
methodology  and  the  longstanding 
practice  of  repaying  investment  with 
interest  within  50  years  are  justified  and 
identified  in  DOE  Order  No.  RA  6120.2. 
Section  12  of  the  Order  describes  the 
guidelines  for  the  cost  recovery  criteria 
which  is  what  the  pinch-point 
methodology  accomplishes.  The  pinch- 
point  in  the  Ratesetting  PRS  is  FY  2047. 
This  pinch-point  is  due  to  a  required 
payment  needed  to  fully  repay  an 
investment  within  a  50-year  period. 

Comment:  There  is  disagreement  with 
Western's  classification  process  for 
capitalizing  versus  expensing.  O&M 
expense  costs  should  be  classified  as  a 
capital  cost  and  amortized  over  the 
expected  service  life  of  the  facility 
involved.  Specifically,  vehicle 
expenditures  were  classified  as  expense 
rather  than  capitalized. 

Response:  Vehicle  expenditures  were 
expensed  rather  than  capitalized  and  it 
is  Western's  policy  to  expense  minor 
replacements  ($5,000  or  less)  and 
capitalize  major  replacements  (over 
$5,000).  However,  the  particular  budget 
docimient  that  is  being  questioned 
contains  a  significant  number  of  (i) 
expendable  communication  items  and 
(ii)  electrical  test  equipment,  in  addition 
to  several  vehicles.  The  service  lives  of 
the  communication  items  and  test 
equipment  is  sufficiently  short  enough 
to  justify  expensing  the  costs  of  said 
equipment.  Due  to  the  fact  that  only  a 
small  portion  of  the  costs  of  the  budget 
document  were  related  to  the  purchase 
of  vehicles,  a  decision  was  made  to 
expense  the  entire  budgeted  amount. 
Comment:  Customer  feels  Western 
should  withdraw  its  proposal  regarding 
the  expansion  of  its  area  load  control 
boundaries  to  the  Basic  Substation. 
They  feel  Western  has  no  justification 
for  this  proposal  and  there  are  no 
benefits. 

Response:  Western  does  not  believe 
this  comment  pertains  to.  or  has  any 
impact  on.  the  P-DP  provisional  rates. 
However.  Western  has  withdrawn  the 
proposal  to  expand  Western's  load 
control  boundaries  to  Basic  Substation. 

Comment:  Western  is  accelerating 
repayments  to  periods  far  shorter  than 
the  average  or  expected  service  life  of 
the  facilities  involved.  Capital 
investments  are  being  amortized  over 
unduly  short  periods. 

Response:  "The  PRS  program  is 
designed  to  solve  at  the  lowest  rate 
possible  that  is  consistent  with  sound 
business  principles.  The  PRS  program  is 


designed  to  calculate  a  rate  over  a  50- 
year  period.  However,  the  program  will 
repay  investment  in  a  shorter  period  of 
time  to  minimize  interest  expense, 
providing  revenue  is  available  to 
accomplish  this.  If  capital  investment 
repayment  was  deferred,  then  interest 
expense  would  increase,  which  could 
result  in  a  higher  rate. 

Comment:  P-DP  has  an  additional  30 
MW  of  firm  capacity  because  Hoover  is 
providing  the  P-DP  spinning  reser\'es. 
However,  Western  should  not  transfer 
revenue  to  the  Hoover  project  with 
regard  to  spinning  reserves. 

Response:  Western  has  researched 
this  matter  thoroughly  and  can  find  no 
evidence  that  Hoover  is  providing 
spinning  reserves  to  the  P-DP.  Although 
the  Consolidated  Marketing  Plan 
anticipated  that  an  additional  30  MW  of 
P-DP  capacity  would  be  available  for 
sale  as  a  result  of  consolidated 
operations  within  the  Boulder  City  Area 
(now  the  Phoenix  Area),  spinning 
reserve  requirements  have  not  changed. 
The  PAO  operations  department,  in 
conjunction  with  a  consultant  on  loan 
from  MWD.  is  continuing  to  investigate 
this  issue.  Any  identified  benefits  to  the 
P-DP  will  be  reflected  in  future  PRSs. 

Comment:  Customer  objects  to  the 
continuance  of  Western's  1989  decision 
to  change  the  costs  for  using  the  Hoover- 
Basic  and  Hoover-Mead-Basic 
transmission  lines  and  Basic  Substation 
from  a  facilities  use  charge  to  the 
postage-stamp  rate  for  the  entire  P-DP 
transmission  system. 

Western  should  revise  its  proposed  P- 
DP  rate  adjustments  in  a  manner  that 
restores  the  Hoover-Basic  and  Hoover- 
Mead-Basic  transmission  lines  and  the 
Basic  Substation  to  a  facilities  use 
chai^ge  which  covers  the  actual  costs 
associated  with  use  of  these  facilities. 
Response:  Western  does  not  believe 
that  this  comment  pertains  to  or  impacts 
the  P-DP  provisional  rates. 

Comment:  The  customers  are 
concerned  that  they  may  be  paying 
twice  for  the  same  service  since  Mead 
is  already  part  of  the  P-DP.  Western  is 
already  charging  Edison  $0.624/kW/year 
for  use  of  the  substation  under  their 
existing  agreement. 

Response:  Western  has  reviewed  the 
provisions  concerning  the  Mead 
facilities  charges  in  the  P-DP 
transmission  agreements  and  has 
determined  that  there  is  no  double 
accounting  to  the  customers  for  the 
same  capital  facilities.  In  determining 
Mead  facilities  charges  to  Parker-Davis 
transmission  customers,  the  costs  of  the 
Mead  facilities,  replacements,  and  O&M 
expenses  are  first  allocated  to  the  P-DP 
based  upon  the  number  of  functions 
used.  This  allocation  is  further  allocated 
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based  upon  the  transmission  capacity  as 
stated  in  the  contracts. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  42  U.S.C.  4321  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Parts  1500-1508):  and  DOE 
NEPA  Regulations  (10  CFR  Part  1021), 
Western  has  determined  that  this  action 
is  categorically  excluded  from  the 
preparation  of  the  environmental 
assessment  or  EIS. 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significanf  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  0MB  is  required. 

Availability  of  Information 

Information  regarding  these  P-DP  rate 
adjustments,  including  PRSs, 
comments,  letters,  memorandums,  and 
other  supporting  material  made  or  kept 
by  Western  for  the  purpose  of 
developing  the  P-DP  power  rates,  is 
available  for  public  review  in  the 
Phoenix  Area  Office,  Western  Area 
Power  Administration,  Office  of  the 
Assistant  Area  Manager  for  Power 
Marketing.  615  South  43rd  Avenue, 
Phoenix,  Arizona  85009-5313;  Western 
Area  Power  Administration.  Division  of 
Marketing  and  Rates.  1627  Cole 
Boulevard.  Golden.  Colorado  80401- 
3398;  and  Western  Area  Power 
Administration,  Office  of  the  Assistant 
Administrator  for  Washington  Liaison, 
Room  8G-061,  Forrestal  Building,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 

Y     Submission  to  Federal  Energy 
i     Eegulatory  Commission 

^*^he  P-DP  rates  herein  confirmed, 
approved,  and  placed  into  effect  on  an 
interim  basis,  together  with  supporting 
documents,  will  be  submitted  to  FERC 
for  confirmation  and  approval  on  a  final 
basis.  Western  understands  that  the 
effective  date  is  less  than  30  days  after 
the  Deputy  Secretary  places  the 
provisional  rates  into  effect  on  an 
interim  basis.  A  waiver  of  §903. 21(b) 
was  requested  to  avoid  financial 
difficulties,  and  I  concur  in  that  waiver. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
February  1,  1994,  P-DP  Rate  Schedules 


PD-F4  for  firm  power,  PD-FT4  for  firm 
transmission.  PI>-NFT4  for  nonfirm 
transmission,  and  PD-FCT4  for  firm 
transmission  service  for  SLCA/IP.  The 
P-DP  rate  schedules  shall  remain  in 
effect  on  an  interim  basis,  pending 
FERC  confirmation  and  approval  of 
them  or  substitute  rates  on  a  final  basis, 
through  January  31, 1999  or  until 
superseded. 

Issued  in  Washington.  DC,  January  6, 1994. 
William  H.  White, 
Dep  u  ty  Secretary. 

Rate  Schedule  INT-FTl 

United  States  Department  of  Energy, 
Western  Area  Power  Administration, 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project  Schedule  of  Rates  for 
Firm  Transmission  Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  p)eriod  beginning  on  or  after 
August  1,  1993. 

Step  Two:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1,  1995,  and  will  remain  in 
effect  through  July  31, 1998,  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Pacific  Northwest-Pacific  Southwest 
Intertie  Project. 

Applicable 

To  firm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project  (AC 
Intertie)  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  on  a 
bidirectional  basis,  less  losses,  to  points 
of  delivery  on  the  AC  Intertie  system 
specified  in  the  service  contract. 

Character  and  Conditions  of  Service 

Alternating  current  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Rate 

Step  One:  Firm  Transmission  Service 
Charge:  $4.46  per  kilowatt  per  year  for 
each  kilowatt  delivered  at  the  point  of 
delivery,  as  established  by  contract: 
payable  monthly  at  the  rate  of  $0,372 
per  kilowatt. 

Step  Two:  Firm  Transmission  Service 
Charge:  $8.01  per  kilowatt  per  year  for 
each  kilowatt  delivered  at  the  point  of 
delivery,  as  established  by  contract: 
payable  monthly  at  the  rate  of  $0.6675 
per  kilowatt. 


Adjustments 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovolt-amperes  at 
points  of  delivery,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 
delivery  of  capacity  and  energy  under 
this  rate  schedule  shall  be  supplied  by 
the  customer  in  accordance  with  the 
service  contract. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligation, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

Rate  Schedule  INT-NFTl 

United  States  Department  of  Energy, 
Western  Area  Power  Administration; 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project 

Schedule  of  Rates  for  Nonfirm 
Transmission  Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
August  1. 1993. 

Step  Two:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1,  1995,  and  will  remain  in 
effect  through  July  31.  1998,  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Pacific  Northwest-Pacific  Southwest 
Intertie  Project. 

Applicable 

To  nonfirm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project  (AC 
Intertie)  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  on  a 
bidirectional  basis,  less  losses,  to  points 
of  delivery  on  the  AC  Intertie  system 
established  by  contract. 

Character  and  Conditions  ofSerx'ice 

Alternating  current  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Rate 

Step  One:  Nonfirm  Transmission 
Service  Charge:  1.00  mills  per 
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kilowatthour  of  the  scheduled  or 
delivered  kilowatthours  at  the  point  of 
delivery,  established  by  contract: 
payable  monthly. 

Step  Two:  Nonfirm  Transmission 
Service  Charge:  1.52  mills  per 
kilowatthour  of  the  scheduled  or 
delivered  kilowatthours  at  the  point  of 
delivery,  established  by  contract: 
payable  monthly. 

Adjustments 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovolt-amp>eres  at 
points  of  delivery,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 
delivery  of  capacity  and  energy  under 
this  rate  schedule  shall  be  supplied  by 
the  customer  in  accordance  with  the 
service  contract. 

IFR  Doc.  94-2730  Filed  2^-94:  8:45  am) 

BILUNG  CODE  MM-OI-P 


ENVIRONMENTAL  PflOTECTION 
AGENCY 

[FRL-4834-7] 

Notification  of  Request  for  Research 
Assistance;  Program  Development  and 
Evaluation  Environmental  Monitoring 
and  Assessment  Program  Estuaries — 
Louisianian  and  West  Indian  Provinces 

AGENCY:  Environmental  Protection 
Agency.  Environmental  Research 
Laboratory.  Gulf  Breeze,  Florida. 
ACTION:  Notification  of  Request  for 
Research  Assistance. 

SUMMARY:  The  EMAP-Estuaries  (EMAP- 
E)  research  program  develops  strategies 
to  define  its  monitoring  program, 
interpret  results,  and  extrapolate  the 
findings  of  the  experimental  monitoring 
systems  to  different  time  and  spatial 
scales  as  well  as  various  pollutant/ 
environmental  scenarios.  Assistance  is 
requested  of  cooperating  institutions  to 
develop  indices  of  estuarine  condition 
and  evaluate  effectiveness  of  the 
imposed  sampling  and  processing 
regimes.  Each  area  of  cooperation  also 
presents  additional  research 
possibilities  that  extend  beyond  the 
basic  EMAP  concept. 
Areas  of  Research:  (One  cooperative 

agreement  is  expected  to  be  awarded 

for  each  area.) 
—Validation  of  the  EMAP  Benthic  Index 

and  joint  development  of  alternate 


benthic  indices  for  the  Louisianian 
Province  (LP).  The  goal  is  to  further 
develop  the  relationship  between 
abiotic  and  biotic  benthic  factors.  This 
research  incorporates  the  collection  of 
biotic  and  abiotic  data  on  benthic 
samples  (i.e.,  sediment  toxicity, 
abundance  and  diversity  of 
organisms,  silt/clay  content)  from 
each  EMAP-LP  site  and  correlation  of 
the  information  with  other  field  data 
collected. 
— Evaluation  of  levels  of  contaminants 
in  sediments  and  fish  tissue  to 
determine  nominal  and  subnominal 
levels  of  contamination  and 
identification  of  which  contaminant  is 
most  prevalent  and  of  most  ecological 
concern,  and  adjustments  of  raw 
concentration  based  on  environmental 
condition.  The  joint  development  of 
an  index  of  contaminant  stress  is 
strongly  desired.  This  extends  to  both 
organismal  and  system-level 
assessments. 
— Joint  development  of  an  index  of  the 
trophic  state  of  estuarine  systems. 
This  includes  the  selection  of 
parameters  to  be  measured  (e.g.. 
nutrient  levels,  productivity,  stable 
isotope  ratios)  and  the  development  of 
protocols  for  sample  collection  and 
analysis. 
SUPPLEMENTARY  INFORMATION: 
Cooperative  agreements  are  intended  to 
promote  collaborative  interaction  with 
EPA  researchers.  Selectees  will  be 
expected  to  collaborate  with  EMAP 
personnel  and  other  EMAP  researchers 
in  their  areas  of  research.  The  ongoing 
research  may  require  the  combination  of 
all  analytical  results  towards  the 
development  of  new  condition  indices. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janis  Kurtz,  U.S.  EPA,  ERL/Gulf  Breeze, 
1  Sabine  Island  Drive,  Gulf  Breeze,  PL 
32561.  Proposals  should  be  postmarked 
by  February  28. 1994. 

Dated:  January  31, 1994. 
Carl  Gerber, 

Acting  Assistant  Administrator  for  Pesearch 
and  Development. 
IFR  Doc.  94-2705  Filed  2-4-94;  8:45  am] 

BILUNQ  CODE  6540-SO-P 


[FRL-4834-8] 

Notice  of  Open  Meeting  of  the 
Superfund  Evaluation  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

Under  PL  92463  (the  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  on  February  11. 
1994  of  the  Superfund  Evaluation 
Committee.  The  Superfund  Evaluation 


Committee  is  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The 
Subcommittee  will  offer  comments  on 
the  proposed  Superfund  legislation  and 
discuss  its  role  in  the  reauthorization 
process.  The  meeting  will  take  place  at 
the  Hyatt  Regency  Hotel  (2799  Jefferson 
Davis  Highway,  (Crystal  City)  Arlington, 
Virginia)  from  1:00-5:00  p.m.  Interested 
parties  may  call  the  RCRA^Superfund 
Hotline  at  'l-«00-424-9346,  703-920- 
9810,  or  1-800-486-3323  (TDD)  for 
copies  of  the  materials  EPA  is  providing 
to  the  Committee. 

The  Deputy  Administrator  of  the  EPA 
has  called  this  emergency  meeting  on 
short  notice  to  solicit  timely  input  from 
Committee  members.  Written  comments 
of  preferably  not  more  than  25  pages  (at 
least  25  copies)  may  be  provided  to  the 
committee  up  until  the  meeting.  Those 
interested  in  attending  must  contact 
Abby  Pimie  (U.S.  EPA  401  M  Street, 
SVV..  Washington,  DC  20460.  mail  code. 
1601  or  phone,  202-260-7567,  or  fax. 
202-260-3682. 

Dated:  February  1. 1994. 
Abby ).  Pimie, 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  94-2697  Filed  2-4-94;  8:45  am] 

BILLING  CODE  «SW-60-M 


[FRL-4834-6] 

Revision  of  the  Kansas  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program  To 
Authorize  the  Issuance  of  General 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Approval  of  the 
NPDES  General  Permits  Program  of  the 
State  of  Kansas. 

SUMMARY:  On  November  24, 1993,  the 
Regional  Administrator  for  the  EPA. 
Region  VII,  approved  the  State  of 
Kansas'  NPDES  General  Permits 
Program.  This  action  authorizes  the 
State  of  Kansas  to  issue  general  permits 
in  lieu  of  individual  NPDES  permits. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  C.  Toensing,  Chief,  Permits/ 
Compliance  Section,  VVater  Compliance 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
(913) 551-7034. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
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permits  to  regulate  discharges  of 
wastewater  which  result  from 
substantially  similar  operations,  contain 
the  same  types  of  wastes,  require  the 
same  effluent  limitations  or  operating 
conditions,  require  similar  monitoring, 
and  are  appropriately  controlled  under 
a  general  permit  rather  than  individual 
permits. 

Kansas  was  authorized  to  administer 
the  NPDES  Permit  Program  in  1974.  As 
previously  approved,  the  State's 
program  did  not  include  provisions  for 
the  issuance  of  general  permits.  There 
are  several  categories  of  discharges 
which  could  appropriately  be  regulated 
by  general  permits  in  Kansas,  including 
storm  water.  Therefore,  the  Kansas 
Department  of  Health  and  Environment 
requested  a  revision  of  its  NPDES 
program  to  provide  for  issuance  of 
general  permits. 

Each  general  permit  will  be  subject  to 
EPA  review  as  provided  by  40  CFR 
123.44.  Public  notice  and  opportunity  to 
request  a  hearing  is  also  provided  or 
each  general  permit. 

II.  Discussion 

The  State  of  Kansas  submitted,  in 
support  of  its  request,  a  Program 
Description  and  revised  NPDES 
Memorandum  of  Agreement  between 
EPA  and  the  State,  as  well  as  copies  of 
relevant  statutes  and  regulations.  The 
State  also  submitted  a  statement  by  the 
Attorney  General  certifying,  with 
appropriate  citations  to  the  statues  and 
regulations,  that  the  State  has  adequate 
legal  authority  to  administer  a  general 
permit  program  consistent  with  the 


applicable  federal  regulations.  Based 
upon  Kcmsas'  submission  and  its 
experience  in  administering  an 
approved  NPDES  program,  EPA  has 
concluded  that  the  State  will  have  the 
necessary  approved  procedures  and 
resources  to  administer  the  general 
permits  program. 

Under  40  CFR  123.62,  NPDES 
program  revisions  are  either  substantial 
(requiring  publication  of  proposed 
program  approval  in  the  Federal 
Register  for  public  comment)  or  non- 
substantial  (where  approval  may  be 
granted  by  letter  from  EPA  to  the  State). 
EPA  has  determined  that  assumption  by 
Kansas  of  general  permit  authority  is  a 
non-substantial  revision  of  its  NPDES 
program.  EPA  has  generally  viewed 
approval  of  such  authority  as  non- 
substantial  because  it  does  not  alter  the 
substantive  obligations  of  any 
discharger  under  the  State  program,  but 
merely  simplifies  the  procedures  by 
which  permits  are  issued  to  a  number  of 
similar  point  sources. 

Moreover,  under  the  approved 
program,  the  State  retains  authority  to 
issue  individual  permits  where 
appropriate,  and  any  person  may 
request  the  State  to  issue  an  individual 
permit  to  a  discharger  otherwise  eligible 
for  general  permit  coverage.  While  not 
required  under  40  CFR  123.62,  EPA  is 
publishing  notice  of  this  approval  action 
to  keep  the  public  informed  of  the  status 
of  its  general  permit  program  approvals. 


State  NPDES  Program  Status 

(12/30/93) 


III.  Federal  Register  Notice  of  Approval 
of  State  NPDES  Program  or 
Modifications. 

The  following  table  provides  the 
public  with  an  up-to-date  Hst  of  the 
status  of  State  NPDES  permitting 
authority  throughout  the  country.  . 
Today's  Federal  Register  notice  is  to 
announce  the  approval  of  Kansas* 
authority  to  issue  general  permits. 

IV.  Review  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  Section  8(b)  of  that  Order. 

Under  the  Regulator>'  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  I  certify  that  this  State  General 
Permit  Program  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Approval  of 
the  Kansas  NTDES  State  General  Permit 
Program  establishes  no  new  substantive 
requirements,  nor  does  it  alter  the 
regulatory  control  over  any  industrial 
category.  Approval  of  the  Kansas 
NPDES  State  General  Permit  Program 
merely  provides  a  simplified 
administrative  process. 

Dated;  December  20. 1993. 
WiUiam  W.  Rice, 

Acting  Regional  Administrator,  Region  VII 


Apofoved  State 
NPDES  permit 

Approved  to  regi>- 

Approved  State 

late  federal  facili- 

pretreatment pro- 

program 

ties 

gram 

10/19/79 

10/19/79 

10/19/79 

11/01/86 

11/01/86 

11/01/86 

05/14/73 

05/05/78 

09/22/89 

03/27/75 

09/26/73 

01/09/89 

06/03/81 

04/01/74 

06/28/74 

12/08/80 

03/12/81 

11/28/74 

06/01/79 

08/12/83 

10/23/77 

09/20/79 
12/09/78 
08/10/78 

01/01/75 

08/10/78 

06/03/81 

06/28/74 

08/28/85 
09/30/83 

09/30/83 

09/30/83 

09/05/74 

11/10/87 

09/30/85 

10/17/73 

12/09/78 

04/16/85 

06/30/74 

12/09/78 

07/16/79 

05/01/74 

01/28/83 

05/13/82 

10/30/74 

06/26/79 

06/03/81 

06/10/74 

06/23/81 
11/02/79 

06/12/74 

09/07/84 

09/19/75 

08/31/78 
04/13/82 

04/13/82 

04/13/82 

Approved  general 
permits  program 


Alabama  .... 
ArVar«as  ... 
California  ... 
Colorado  ... 
ConnectiCLrt 
Delaware  ... 

Georgia 

Hawaii  

lllirxMS 

Indiana 

Iowa  

Kansas  

Kentucky  ... 
Maryland  ... 
Michigan  .... 
Minnesota  . 
Mississippi  . 

Missouri 

Morrtana  .... 
Net)raska  ... 

Nevada 

New  Jersey 


06/26/91 
11/01/86 
09/22/89 
03/04/83 
03/10/92 
10/23/92 
01/28/91 
09/30/91 
01/04/84 
04/02/91 
08/12/92 
11/24/93 
09/30/83 
09/30/91 
11/29/93 
12/15/87 
09/27/91 
12/12/85 
04/29/83 
07/20/89 
07/27/92 
04/13/82 


r 
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NewYor1<  

North  Carolina  . 
North  Dakota  ... 

Ohio  

Oregon 

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 

Tennessee  

Utah  

Vermont  

Virgin  Islands. .. 

Virginia  

Washington 

West  Virgir>ia  ... 

Wisconsin 

Wyoming  


Totals 


State  NPDES  Program  Status— Continued 

(12/30/93] 


Approved  State 

NPDES  permit 

program 


10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
09/17/84 
06/10/75 
12/30/93 
12/28/77 
07/07/87 
03/11/74 
06/30/76 
03/31/75 
11/14/73 
05/10/82 
02'04/74 
01/30/75 


40 


Approved  to  regu- 
late federal  facili- 
ties 


06/13/80 
09/28/84 
01/22/90 
01/28/83 
03/02/79 
06/30/78 
09/17/84 
09/26/80 
12/30/93 
09/30/86 
07/07/87 


02/09/82 


05/10/82 

11/26/79 
OS'18/81 


35 


Approved  State 
pretreatment  pro- 
gram 


Number  of  Fully  Authorized  Programs  (Federal  Facilities.  Pretreatment.  General  Permits)-25 


06/14/82 


07/27/83 
03/12/81 


09/17/84 
04/09/82 
12/30/^3 
08/10/83 
07/07/87 
03.' 16/82 

04/14/89 
09/30/86 
05/10/82 
12/24/80 


28 


Approved  general 
permits  program 


10/15/92 
09/06/91 
01/22/90 
08/17/92 
02/23/82 
08/02./91 
09/17/84 
09/03/92 
'12/30/93 
04/18/91 
07/07/87 
08/26/93 


05/20/91 
09/26/89 
05/10/82 
12/19/86 
C9 '24,-91 


39 
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BILUNO  CODE  0560-60-M 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Home  Mortgage  Disclosure  Act; 
Census  Data  for  Disclosure 
Statements  and  Aggregate  MSA 
Reports 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  announces  the  availability  for 
purchase  of  census  data  that  the  FFIEC 
will  use  in  preparing  the  Home 
Mortgage  Disclosure  Act  (HMDA) 
individual  disclosure  statements  and 
aggregate  reports  for  calendar  year  1994. 
The  FFEEC's  1994  census  data  file, 
which  reflects  data  from  the  Bureau  of 
the  Census's  1990  decennial  Census  of 
Population  and  Housing,  includes 
information  on  the  population,  income, 
and  housing  characteristics  of  census 
tracts  that  fall  within  the  geographic 
boundaries  of  metropolitan  statistical 
areas  (MSAs)  that  were  established  by 
the  Office  of  Management  and  Budget 
(0MB)  in  its  announcement  of  June  30. 
1993.  These  census  data  are  used  by  the 
FFIEC  to  prepare  tables  for  individual 
disclosure  statements  relating  to  the 
disposition  of  mortgage  loan 
applications  based  on  the  characteristics 
(racial  composition,  income 


characteristics,  and  income  and  racial 
composition)  of  the  census  tracts  to 
which  the  loan  applications  relate.  The 
census  data  also  are  used  to  prepare  two 
tables  in  the  aggregate  reports.  Lending 
institutions  covered  by  HMDA  do  not 
need  the  FFIEC's  census  data  file  to 
prepare  their  loan  register  data 
submissions,  but  institutions  may  find 
the  census  data  useful  for  conducting 
analyses  of  their  institution's  lending 
activity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  B.  Canner,  Senior  Economist, 
202/452-2910.  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The  Home 
Mortgage  Disclosure  Act  requires 
lending  institutions  located  in 
metropolitan  areas  to  report  annually 
information  on  the  geographic 
distribution  of  their  home  purchase  and 
home  improvement  loans,  and  also  to 
provide  certain  information  about  loan 
applicants  and  borrowers.  Covered 
lenders  submit  a  loan  application 
register  to  their  superv  isor\'  agency  (the 
Federal  Reserve,  the  Federal  E)eposit 
Insurance  Corporation,  the  Office  of 
Thrift  Supervision,  the  Office  of  the 
Comptroller  of  the  Currency,  the 
National  Credit  Union  Administration, 
or  the  Department  of  Housing  and 
Urban  Development)  on  which  they 
record  the  location  of  the  property  to 
which  the  loan  or  application  relates 
(MSA,  state,  county,  and  census  tract) 
for  metropolitan  areas  in  which  they 


have  an  office,  as  well  as  information 
about  the  race  or  national  origin,  sex. 
and  income  of  applicants  and  borrowers 
for  such  applications.  The  Federal 
Reserve  Board,  on  behalf  of  member 
agencies  of  the  Federal  Financial 
Institutions  Examination  Council  and 
HUD,  processes  the  data  and  prepares 
individual  disclosure  statements  for 
reporting  institutions  and  also  prepares 
aggregate  reports  for  all  lenders  in  each 
metropolitan  area.  The  individual 
disclosure  statements  are  made 
available  to  the  public  by  each  covered 
institution  and  by  centra!  data 
depositories  in  each  MSA;  the  aggregate 
reports  are  available  at  the  central  data 
depositories. 

The  census  data  now  available  from 
the  FFIEC  are  the  data  that  the  FFIEC 
will  use  to  prepare  Tables  7-1  through 
7-6.  which  are  contained  both  in  the 
individual  disclosure  statements  and  in 
the  aggregate  reports,  and  to  prepare 
Table  9  and  Table  10  of  the  aggregate 
reports.  Lending  institutions  do  not 
need  the  FFIEC's  census  file  in  order  to 
prepare  their  HMDA-LAR  for 
submission  to  their  supervisory 
agencies,  but  they  may  obtain  the 
census  data  if  they  plan  to  conduct 
statistical  analyses  examining  the 
demographics  of  the  census  tracts  in 
which  thev  make  loans. 

Included  in  the  FFIEC's  1994  census 
file  is  information  on  the  median  family 
income  of  each  census  tract  together 
with  an  estimated  median  family 
income  for  each  MSA.  These  daia  were 
obtained  by  the  FFIEC  from  the  1990 
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decennial  Census  of  Population  and 
Housing,  and  reflect  information 
pertaining  to  the  geographic  boundaries 
for  MSAs  that  were  established  by  the 
OfBce  of  Management  and  Budget  in 
their  June  30, 1993,  announcement  of 
MSA  designations.  One  consequence  of 
these  new  OMB  designations  is  that  the 
median  family  income  estimates  for 
roughly  100  MSAs  will  have  changed  as 
a  reflection  of  the  addition  or  deletion 
of  geographic  areas  to  these  MSAs.  h 
should  be  noted  that  these  revisions  in 
estimates  of  median  family  income  do 
not  reflect  updated  surveys  of 
consumers,  but  rather  the  effects  of  the 
redefinitions  of  MSA  boundaries  by 
OMB. 

The  FFIEC  uses  the  median  family 
income  estimates  contained  in  the 
census  data  file  for  categorizing  census 
tracts  into  one  of  three  income 
categohes — low  or  moderate  income, 
middle  income  and  upper  income — 
when  the  FFIEC  produces  the  HMDA 
disclosure  reports.  The  FFIEC  notes  that 
as  a  consequence  of  OMB's  June  1993 
changes  in  MSu^  boundaries — and  the 
resulting  revised  MSA  median  family 
income  estimates — some  census  tracts 
may  co  longer  fall  into  the  income 
category  that  they  were  previously 
assigned.  For  example,  some  tracts 
previously  categorized  as  low  or 
moderate  income  may  now  be 
categorized  as  middle  income.  For  the 
most  part  the  changes  are  small,  but  for 
some  MSAs  the  revised  income     , 
estimates  are  more  significant.      / 

For  categorizing  appHcant  income 
relative  to  the  median  incoBrtYor  each 
MSA,  the  FFIEC  uses  estimates  of 
median  family  income  thai  are 
published  by  HUD  each  year.  The  HUD 
figures  are  more  current  than  the 
income  data  from  the  Bureau  of  the 
Census.  (A  description  of  the  precise 
methodology  used  by  HUD  to  calculate 
their  estimates  of  current  MSA  median 
family  incomes  can  be  obtained  from 
the  FFIEC)  The  estimates  of  median 
family  income  that  will  apply  to  the 
categorization  of  the  1994  HMDA  data 
are  not  yet  available  from  HUD,  and 
thus  are  not  contained  on  the  FFIEC 
data  tape.  The  HUD  figures  will  affect 
Tables  3,  4-1  through  4-6.  5-1  through 
5-6,  6-1  through  6-6,  and  8-1  through 
8-6. 

The  1994  census  data  file  is  available 
for  purchase  on  magnetic  tape  for  $250. 
A  copy  of  the  HMDA  Data  order  form 
can  be  obtained  from  the  Federal 
Reserve  Board  by  telephoning  the 
Board's  automated  answering  system  at 
(202)  452-2016.  which  can  provide  the 
order  form  by  mall  or  by  tax 
transmission. 


Dat^d:  February  1. 1994. 

|m  M.  Cleaver. 

Executive  Secretary,  Federal  Financial 
Institutions  Examinotion  Council. 

|FR  Doe  94-2648  Piled  2  4  04;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0827] 

Notice  of  Proposed  New  Systems  of 
Records 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnOH:  Notice  of  new  systems  of 
records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  CPrivacy  Act),  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  is  estabUshing 
two  new  systems  of  records  to  be 
maintained  and  used  by  the  Board's 
Office  of  the  Inspector  General.  The  two 
systems  are  called  GIG  Investigative 
Records  (BGFRS/OlG-1)  and  GIG 
Personnel  Records  (BGFRS/OIG-2). 
Pre\nously,  information  contained  in  the 
first  system  was  maintained  as  part  of 
the  Board's  personnel  systems  of 
records.  The  second  system  identified 
above  includes  the  OlG's  database 
management  and  work  assignment  and 
tracking  system  and  contains  personal 
and  employment  information  on  OIG 
personnel.  Changes  to  that  system  have 
caused  that  sj-stem  to  be  sub)ect  to  the 
Privacy  Act. 

DATES:  Comments  on  this  notice  must  be 
submitted  by  March  24, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Brent  L  Bowen,  Inspector 
General,  Office  of  the  Inspector  General, 
Mail  Stop  300,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20551.  Comments  are 
available  for  public  inspection  at  the 
Board's  premises  at  the  above  location 
in  Room  MP-500  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  COffTACT:  )ohn 
Harry  Jorgenson,  Counsel  to  the 
Inspector  General  (202/872-7519).  Office 
of  the  Inspector  General,  Mail  Stop  300, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
SUPPLEMENTARY  MFORMATION:  The 
Board's  Office  of  the  Inspector  General 
(OIG)  performs  its  duties  in  accordance 
with  the  Insp>ector  General  Act  of  1978, 
as  amended  by  the  Inspector  General 
Act  Amendments  of  1988  (Pub.  L  95- 
452,  as  amended,  5  U.S.C  App.)  (IG 
Act).  The  OIG  is  an  independent  unit 
within  the  Board  which  was  established 


to  promote  economy,  efficiency,  and 
effectiveness  in  the  administration  of 
Board  programs  and  operations  and  to 
detect  and  prevent  fraud,  waste  and 
abuse  in  such  programs  and  Of)erations 

The  Board  is  establishing  two  new 
systems  of  records,  pursuant  to  the 
ftivacy  Act,  entitled:  (1)  OIG 
Investigative  Records,  and  (2)  OIG 
Personnel  Records.  These  systems  of 
records  are  essential  for  the  Board's  OIG 
to  perform  thd  duties  assigned  to  that 
Office  by  the  IG  Act. 

The  system  called  OIG  Inrestigalive 
Records  (designated  BGFRS/OIG-1 
below)  will  consist  of  files  and  records 
compiled  by  the  OIG  on  Board 
employees  or  other  persons  involved 
with  the  Board's  programs  or  operations 
who  have  been  or  are  under 
investigation  for  criminal  or  civil  fraud 
and  abuse  related  to  the  Board's 
programs  or  operations.  The  Board's 
Inspector  General  has  the  authority  to 
conduct  such  an  investigation  under  the 
IG  Ad.  These  files  and  records  include 
materials  maintained  in  electronic  and 
hard  copy  form  including  databases  for 
case  tracking,  "Hotline"  telephone  call 
logs,  investigator  notes,  case  files,  and 
memoranda  or  letters. 

The  system  of  records  called  OIG 
Personnel  Records  (designated  BGFRS/ 
OiG-2  below)  will  consist  of  files  and 
records  compiled  by  the  OIG  on  past, 
current,  and  prospective  employees  of 
the  OIG  for  use  in  the  management  of 
the  Board's  OIG.  These  files  and  records 
include  materials  maintained  in 
electronic  or  hard  copy  form,  several 
databases  including  the  OIG  Time  Entry 
System,  and  files  on  individual 
employees  maintained  and  used  by  the 
OIG.  "The  information  in  the  system  of 
records  is  used  for  making  and  tracking 
assignments  and  for  assessing 
individual  employee  progress  on 
assignments  as  well  as  for  evaluating 
employees. 

The  Board  proposes  to  exempt  certain 
files  within  these  two  new  systems  of 
records  from  disclosure  to  individuals 
who  are  the  subject  of  a  record  in  the 
system.  The  exemptions  would  cover 
only  files  compiled  for  the  following 
purposes;  i 

(1)  Investigative  material  compiled  for 
law  enforcement  purposes;  and 

(2)  Investigatory  material  compiled 
solely  for  the  purpose  of  detennining 
suitability,  eligibility,  or  qualifications 
for  employment  by  the  OIG,  but  only  to 
the  extent  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Board  or  OIG  under  an  express  promise 
of  confidentiality. 

This  information  in  these  two  new 
systems  is  proposed  to  be  exempt  under 
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the  authority  of  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

Pursuant  to  5  U.S.C.  552a(j)(2),  the 
system  of  records  designated  as  OIG 
Investigative  Records  (BGFRS/OIG-1) 
also  shall  be  exempt  from  certain  parts 
of  the  Privacy  Act  insofar  as  the  records 
are  maintained  by  a  Board  component 
which  performs  as  its  principal  function 
any  activity  pertaining  to  the 
enforcement  of  criminal  laws  and  which 
consists  of: 

(i)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged 
offenders; 

(ii)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(iii)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 
The  system  is  exempt  from  the 
provisions  for  the  following  reasons: 
notifying  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  a  criminal  investigative  file 
pertaining  to  such  individual,  or 
granting  access  to  such  an  investigative 
file  could: 

(A)  Interfere  with  investigative  and 
enforcement  proceedings  and  with  co- 
defendants'  right  to  a  fair  trial; 

(B)  Disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
these  sources; 

(C)  Disclose  investigative  techniques 
and  procedures;  and 

(D)  Be  inconsistent  with  Federal  laws 
and  rules  governing  disclosure  of  such 
information  in  certain  circumstances. 

In  accordance  with  5  U.S.C.  552a(r),  a 
report  of  these  new  systems  of  records 
is  being  filed  with  the  President  of  the 
Senate,  the  Speaker  of  the  House  of 
Representatives,  and  the  Director  of  the 
Office  of  Management  and  Budget. 
These  new  systems  of  records  will 
become  effective  on  April  8, 1994, 
vvithotJt  further  notice,  unless  the  Board 
publishes  a  notice  to  the  contrary  in  the 
Federal  Register. 

Accordingly,  the  Board  proposes  the 
establishment  of  the  following  system  of  ■ 
records. 

BQFRS/OtQ-1 

SYSTEM  name: 

OIG  Investigative  Records. 

SYSTEM  LOCATION: 

Office  of  Inspector  General,  Board  of 
Governors  of  the  Federal  Reserve 


System,  Suite  1070. 1850  K  Street,  NW.. 
Washington.  DC  20006. 

CATEGORIES  Of  INOIVIOUAtS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  consist  of: 

(1)  Officers  or  employees  of  the  Board 
or  other  persons  involved  in  the  Board's 
programs  or  operations  who  are  or  have 
been  under  investigation  by  the  Board's 
Office  of  Inspector  General  in  order  to 
determine  whether  such  officers, 
employees  or  other  persons  have  been 
or  are  engaging  in  fraud  and  abuse  with 
respect  to  the  Board's  programs  or 
operations;  and 

(2)  Complainants  and  witnesses 
where  necessary  for  future  retrieval. 

CATEQOmES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  files  on 
individual  investigations  including 
investigative  ref>orts  and  related 
documents  generated  during  the  course 
of  or  subsequent  to  an  investigation.  It 
includes  electronic  and  hard  copy  case 
tracking  systems,  databases  containing 
investigatory  information,  "Hotline" 
telephone  logs,  and  investigator 
workpapers  and  memoranda  and  letter 
referrals  to  management  or  others. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  4(a)(1)  and  6(a)(2). 

PURPOSC(S): 

These  records  are  collected, 
maintained  and  used  by  the  OIG  in  its 
inquiries  and  investigations  and  reports 
relating  to  the  administration  of  the 
Board's  programs  and  operations  and  to 
manage  the  investigatory  program. 

ROUTINE  USES  OF  RECORDS  MAIKTAfNED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Under  normal  circumstances,  no 
individually  identifiable  records  will  be 
provided.  However,  under  those 
unusual  circumstances  when  release  of 
information  contained  in  an 
individually  identifiable  record  is 
required,  proper  safeguards  will  be 
maintained  to  protect  the  information 
collected  from  unwarranted  invasion  of 
personal  privacy.  Subject  to  this  general 
limitation,  the  routine  uses  are  as 
follows: 

1.  In  the  event  the  information  in  the 
system  of  records  indicates  a  violation 
or  potential  violation  of  a  criminal  or 
civil  law,  rule,  or  regulation,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  federal,  state,  or  local 
agency  or  authority  responsible  for 
investigating  or  prosecuting  such  a 
violation  or  for  enforcing  or 
implementing  a  statute,  rule,  or 
regulation. 

2.  The  information  in  the  system  of 
records  may  be  disclosed  to  a  court. 


magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  proceedings. 

3.  The  information  may  be  disclosed 
to  a  congressional  office  in  response  to 
an  inquiry  made  by  that  office  at  the 
request  of  the  individual  who  is  the 
subject  of  the  records. 

4.  The  information  may  be  disclosed 
to  any  source,  including  a  federal,  state, 
or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  but  only  to  the  extent 
necessary  for  the  OIG  to  obtain 
information  relevant  to  an  OIG 
investigation. 

5.  The  information  maybe  disclosed 
in  order  to  respond  to  a  federal  agency's 
request  made  in  connection  with  the 
hiring  or  retention  of  an  individual,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
individual,  the  letting  of  a  contract  or 
issuance  of  a  grant,  license,  or  other 
benefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  necessary  and  relevant  to 
the  requesting  agency's  decision  on  the 
matter. 

6.  The  information  may  be  disclosed 
to  other  federal  entities,  such  as  other 
federal  Offices  of  Inspector  General  or 
the  General  Accounting  Office,  or  to  a 
private  party  with  which  the  OIG  or  the 
Board  has  contracted  for  the  purpose  of 
auditing  or  reviewing  the  performance 
or  internal  management  of  the  OIG's 
investigatory  program,  provided  the 
record  will  not  be  transferred  in  a  form 
that  is  individually  identifiable,  and 
provided  further  that  the  entity 
acknowledges  in  writing  that  it  is 
required  to  maintain  Privacy  Act 
safeguards  for  the  information. 

In  addition  to  the  foregoing  routine 
uses,  a  record  which  is  contained  in  this 
system  and  derived  from  another  Board 
system  of  records  may  be  disclosed  as 
a  routine  use  as  specified  in  the  Federal 
Register  notice  of  the  system  of  records 
from  which  the  records  derived. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING.  RrTAININO  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  computer  disks,  electronic 
media,  and  reports  on  each 
investigation. 

retrievability: 

Records  are  generally  indexed  by 
name  of  person  under  investigation, 
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investigation  number,  referral  number, 
or  investigative  subject  matter. 

SAFEGUARDS: 

File  folders  are  maintained  in 
lockable  metal  Tile  cabinets  stored  in 
oiTices  that  are  locJced  when  not  in  use. 
Computer  disks  and  electronic  media 
are  locked  in  the  lockable  metal  file 
cabinets  with  their  related  file  folders, 
and  information  not  so  lockable  is  kept 
in  individual  offices  in  locked  or 
passworded  computer  hardware.  Access 
to  the  information  in  the  cabinets  and 
individual  offices  is  permitted  only  by 
and  to  specifically  authorized 
personnel. 

RETENTION  AND  disposal: 

Records  in  file  folders  are  retained  as 
long  as  needed  and  then  destroyed  by 
shredding.  Computer  disks  are  cleared, 
retired,  or  destroyed  when  no  longer 
useful.  Entries  on  electronic  media  are 
deleted  or  erased  when  no  longer 
needed. 

SYSTEM  MAMACER  AND  AODRESS: 

Brent  L  Bowen,  Inspector  General, 
Mail  Stop  300,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551.  Office  location 
is  Suite  1070.  1850  K  Street,  N\V., 
Washington.  DC  20006. 

NOTVICATKM  PROCEDURE; 

A  person  requesting  notice  as  to 
whether  this  system  of  records  contains 
information  pertaining  to  him  or  her 
should  write  to  the  Of^ce  of  Inspector 
General,  Mail  Stop  300.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
Individuals  requesting  their  own 
records  must  provide  their  name  and 
address  and  a  notarized  statement 
attesting  to  the  individual's  identity. 
Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarizKl  authorization.  Such  requests 
in  th»e  form  prescribed  may  also  be 
presented  in  person  at  the  Ofhce  of  the 
Inspector  General,  Suite  1070,  1850  K 
Street,  NW..  Washington,  DC  20006. 
Simultaneously  with  requesting 
notification  of  inclusion  in  this  system 
of  record.^,  tlie  individual  may  request 
record  access  as  described  in  the 
following  section  on  "Record  access 
pro<.tdures.'" 

RECORD  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  51J.S.C  552aid).  regarding 
access  to  records.  The  section  of  this 
notice  titled  "Exemptions  claimed  for 
the  system"  indicates  the  kinds  of 
material  exempted  aiul  the  reasons  for 
exempting  them  from  access. 


Individuals  wishing  to  request  access  to 
non-exempt  records  should  follow  the 
procedures  described  in  the 
"Notification  procedure"  section. 
Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  authorization.  If  access  to 
such  information  by  a  subject  individual 
is  deemed  consistent  with  the  purposes 
for  which  this  system  of  records  has 
been  established,  then  the  individual 
will  be  notified  by  the  OIG  as  to  the  time 
ai>d  place  for  access  to  the  records.  The 
OIG  will  also  notify  individuals  when 
access  is  denied. 

COWTESTMO  RECOfW)  PROCEDURE: 

Individuals  requesting  amendment  or 
contesting  records  in  this  system  of 
records  should  contact  the  OIG  at  the 
address  given  above,  reasonably  identify 
the  records,  specify  the  information 
being  contested,  the  rationale  for  the 
challenge,  and  supply  t.he  information 
requested  to  be  substituted.  Such 
individuals  must  also  comply  with  the 
Board's  Privacy  Act  regulations  on 
"Request  for  correction  or  amendment 
of  record"  (12  CFR  261a.7). 

RECORD  SOURCE  CATEOORCS: 

The  OIG  collects  information  from 
many  sources  including  the  subject 
individuals,  employees  of  the  Board  and 
the  Federal  Reserve  System,  other 
government  employees,  witnesses  and 
informants,  and  nongovammental 
sources. 

EXEMPTIONS  CtAiMCD  FOR  THE  SVSTEMC 

Pursuant  to  5  U.S.C  5523(kM2),  this 
system  of  records  is  exempted  from  5 
U.S.C  552a(c)(3).  |d)(l).  |dM2).  (e)(1), 
(e)(4)(G),  (H),  and  (I),  and  (f)  to  the 
extent  the  system  of  records  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes.  Pursuant  to  5 
U.S.C  (k)(5),  this  system  of  records  is 
exempted  from  5  U.S.C  552a(d)(l)  to 
the  extent  that  it  consists  of 
investigatory  material  compiled  for  the 
purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  federal 
civilian  employment  or  ftxieral 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  source  who 
furnished  confidential  information  fo 
the  Government  under  an  express 
premise  that  the  Identity  of  the  source 
would  be  held  in  confidence.  Pursuant 
to  5  U.S.C  552a(j)(2).  this  systf>m  of 
retards  is  exempted  from  5  U.S.C. 
552a(c)(3).  (d)(1),  (d)(2).  (e)(1).  (e)(2). 
and  (e)(3)  to  the  extent  that  it  consists 
of  information  compiled  for  the  purpose 
of  criminal  investigations. 


BGFRS/OIO-2 
SYSTEM  NAME: 

OIG  Personnel  Records. 

SYSTBI  location: 

Office  of  Inspector  General,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Suite  1070. 1850  K  Street.  NW., 
Washington.  DC  20006. 

CATEGORIES  OF  tNOIVUHMLS  COVERED  BY  TMC 
SYSTEM; 

The  system  contains  personal  and 
financial  information,  in  varyii>g 
amounts,  on  former,  current,  and 
prospective  employees  of  the  Board's 
OIG 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

These  records  may  contain 
information  relating  to  the  education, 
training,  employment  history  and 
earnings;  appraisal  of  past  performance; 
convictions  for  offenses  against  the  law; 
resuhs  of  tests,  appraisals  of  potential, 
honors,  awards  of  fellowships;  military 
service  or  veteran  status;  school 
transcripts;  work  samples;  birth  date; 
social  security  number,  travel  vouchers; 
offer  letters  and  correspondence, 
reference  checks;  and  home  address  of 
past,  present  and  prospective  employees 
of  the  OIG.  Includes  allocations  of  time 
spent  on  various  OIG  projects  and  tasks 
(OIG  Time  Entry  System]  and  related 
documents  and  reports  generated  by  the 
Time  Entry  System. 

AUTMORfTY  FOA  MAMTOMNCE  OF  THE  SYSTBC 

5  U.S.C  App.  8EtgX2>.  12  U.S.C. 
248(1). 

PURPOSE  (S): 

The  information  In  these  records  is 
used  for  making  hiring,  retention, 
promotion,  and  performance  evaluation 
decisions. 

ROUTWEUSESOf  RECORDS  MAMTAINEO  M  THE 
SYSTEM,  MCLUDtNC  CATEOORIES  OF  USERS  A.NO 
PURPOSES  Of  SUCH  USES: 

Under  normal  circumstances,  no 
individually  identifiable  records  will  be 
provided.  However,  under  those 
unusual  circumstances  when  reiras«  of 
infcnr^tion  contained  in  an 
individually  identifiable  record  is 
required,  proper  safeguards  will  be 
maintained  to  protect  the  infom^ation 
collected  from  unwarranted  invasion  of 
personal  privacy.  Subject  to  this  gt^nersl 
limitation,  the  routine  uses  are  as 
follows: 

1.  The  ir.fonr^tion  may  be  disclosud 
to  assist  in  determining  the  suitability 
for  access  to  classified  information. 

2.  The  information  may  be  disclosed 
to  designated  officers  and  employees  of 
agencies  and  departments  of  the  federal 
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government,  and  the  District  of 
Columbia  government,  having  an 
interest  in  the  individual  for 
employment  purposes,  in  connection 
with  performance  of  a  service  to  the 
federal  government,  under  a  contract  or 
other  agreement,  including  a  security 
clearance  or  access  determination,  and  a 
need  to  evaluate  qualifications, 
suitability,  and  loyalty  to  the  United 
States  government. 

3.  The  information  may  be  disclosed 
to  the  intelligence  agencies  of  the 
Department  of  Defense,  National 
Security  Agency,  Central  Intelligence 
Agency,  and  the  Federal  Bureau  of 
Investigation  for  use  in  intelligence 
activities. 

4.  The  information  may  be  disclosed 
to  any  source  from  which  information  is 
requested  by  the  Board  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation  and  to  identify  the  type  of 
information  requested. 

5.  In  the  event  the  information  in  the 
system  of  records  indicates  a  violation 
or  potential  violation  of  a  criminal  or 
civil  law,  rule,  or  regulation,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  federal,  state,  or  local 
agency  or  authority  responsible  for 
investigating  or  prosecuting  such  a 
violation  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation. 

6.  The  information  may  be  disclosed 
as  a  data  source  for  management 
information  for  production  of 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  and  they  may  also  be  utilized  to 
respond  to  general  requests  for 
statistical  information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personnel  management 
functions. 

7.  The  information  may  be  disclosed 
to  respond  to  a  court  order. 

8.  The  information  may  be  disclosed 
to  a  congressional  office  in  response  to 
an  inquiry  made  by  the  office  at  the 
request  of  the  individual  who  is  the 
subject  of  the  records. 

9.  The  information  may  be  disclosed 
to  other  federal  entities,  such  as  other 
federal  Offices  of  Inspector  General  or 
the  General  Accounting  Office,  or  to  a 
private  party  with  which  the  OIG  or  the 
Board  has  contracted  for  the  purpose  of 
auditing  or  reviewing  the  performance 
or  internal  management  of  the  OIG. 
provided  the  record  will  not  be 
transferred  in  a  form  that  is  individually 


identifiable,  and  provided  further  that 
the  entity  acknowledges  in  writing  that 
it  is  required  to  maintain  Privacy  Act 
safeguards  for  the  information. 

In  addition  to  the  foregoing,  a  record 
which  is  contained  in  this  system  and 
derived  firom  another  Board  system  of 
records  may  be  disclosed  as  a  routine 
use  as  specified  in  the  Federal  Register 
notice  of  the  system  of  records  from 
which  the  records  derived. 

POUCJES  AND  PRACnCCS  FOR  STORING, 
RETRIEVINO,  ACCESSINO,  RETAIMNQ  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

The  information  is  stored  as  written 
and  printed  information  contained  in 
file  folders  and  on  computer  disks, 
electronic  media  in  the  form  of 
individual  reports  or  in  electronic 
databases. 

retrievabiuty: 

The  information  is  indexed  by  name 
but  can  be  retrieved  by  a  variety  of 
personal  identification  means  including 
by  social  security  number,  employee 
number,  and  room  number.  It  can  also 
be  retrieved  by  project  or  assignment 
codes. 

safeguards: 

File  folders  are  maintained  in 
lockable  metal  file  cabinets  stored  in 
offices  that  are  locked  when  not  in  use. 
Computer  disks  and  electronic  media 
are  locked  in  the  lockable  metal  file 
cabinets  with  their  related  file  folders, 
and  information  not  so  lockable  is  kept 
in  locked  or  passworded  computer 
hardware.  Access  to  the  information  in 
the  cabinets  and  individual  offices  is 
permitted  only  by  and  to  specifically 
authorized  personnel. 

retention  and  disposal: 

Records  in  file  folders  are  retained  as 
long  as  needed  and  then  destroyed  by 
shredding.  Computer  disks  are  cleared, 
retired,  or  destroyed  when  no  longer 
useful.  Entries  on  electronic  media  are 
deleted  or  erased  when  no  longer 
needed. 

system  manager  and  ADDRESS: 

Brent  L  Bowen,  Inspector  General, 
Mail  Stop  300,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551.  Office  location 
is  Suite  1070. 1850  K  Street,  N\V.. 
Washington,  DC  20006. 

notificatkm  procedure: 

A  person  requesting  notice  as  to 
whether  this  system  of  records  contains 
information  {>ertaining  to  him  or  her 
should  write  to  the  Office  of  Inspector 
General,  Mail  Stop  300.  Board  of 
Governors  of  the  Federal  Reserve 


System,  Washington,  DC  20551. 
Individuals  requesting  their  own 
records  must  provide  their  name  and 
address  and  a  notarized  statement 
attesting  to  the  individual's  identity. 
Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  authorization.  Such  requests 
in  the  form  prescribed  may  also  be 
presented  in  person  at  the  Office  of  the 
Inspector  General,  Suite  1070,  1850  K 
Street,  NW.,  Washington,  DC  20006. 
Simultaneously  with  requesting 
notification  of  inclusion  in  this  system 
of  records,  the  individual  may  request 
record  access  as  described  in  the 
following  section  on  "Record  access 
procedures". 

record  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d),  regarding  • 
access  to  records.  The  section  of  this 
notice  titled  "Exemptions  claimed  for 
the  system"  indicates  the  kinds  of 
material  exempted  and  the  reasons  for 
exempting  them  from  access. 
Individuals  wishing  to  request  access  to 
non-exempt  records  should  follow  the 
procedures  described  in  the 
"Notification  procedure"  section. 
"Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  authorization.  If  access  to 
such  information  by  a  subject  individual 
is  deemed  consistent  with  the  purposes 
for  which  this  system  of  records  has 
been  established,  then  the  individual 
will  be  notified  by  the  OIG  as  to  the  time 
and  place  for  access  to  the  records.  The 
OIG  will  also  notify  individuals  when 
access  is  denied. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  requesting  amendment  of 
contesting  records  in  this  system  or 
records  should  contact  the  Office  of 
Inspector  General  at  the  address  given 
above,  reasonably  identify  the  records, 
specify  the  information  being  contested, 
the  rationale  for  the  challenge,  and 
supply  the  information  requested  to  be 
substituted.  Such  individuals  must  also 
comply  with  the  Board's  Privacy  Act 
regulations  on  "Request  for  correction 
or  amendment  of  record"  (12  CFR 
261a.7). 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  employees  of  the 
Board  and  the  Federal  Reserve  System, 
other  government  employees,  and 
witnesses  and  informants. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  (k)(5).  this 
system  of  records  is  exempted  from  5 
U.S.C.  552a(d)(l)  to  the  extent  that  it 
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consists  of  investigatory  material 
compiled  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment  or 
federal  contracts,  the  release  of  which 
would  reveal  the  identity  of  a  source 
who  furnished  confidential  information 
to  the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

By  order  of  the  Board  of  Gbvemors  of  the 
Federal  Reserve  System,  dated  February  1, 
1994. 

William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-2666  Filed  2-4-94;  8:45  ami 

BILUNG  CODE  e21(M>1-F 


Duane  W.  and  Phyllis  A.  Acklie,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  wxiting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  22.  1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

J.  Duane  IV.  and  Phyllis  A.  Acklie, 
Lincoln,  Nebraska;  to  acquire  an 
additional  38.5  percent  for  a  total  of  51 
percent;  and  Jeffrey  L.  and  Laura  A. 
Schumacher,  Lincoln,  Nebraska,  to 
acquire  49  percent  of  the  voting  shares 
of  Nebraska  First  Security  Corporation, 
Lincoln,  Nebraska,  and  thereby 
indirectly  acquire  First  Security 
National  Bank,  Lincoln,  Nebraska. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Joe  King,  Plain  view,  Texas,  to 
acquire  21.1  percent;  Faye  King,  Brady, 
Texas,  to  acquire  an  additional  12.5 
percent  for  a  total  of  13.78  percent; 
Diane  Scovell,  Dallas,  Texas,  to  acquire 
an  additional  9.4  percent  for  a  total  of 


9  9  percent;  Michael  Davis,  Plainview, 
Texas,  to  acquire  6.4  percent;  and  Will 
Parker,  Brady,  Texas,  to  acquire  0.06 
percent  of  the  voting  shares  of  Brady 
National  Holding  Co.,  Inc,  Brady,  Texas, 
and  thereby  indirectly  acquire  Brady 
National  Bank,  Brady,  Texas 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1 .  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-2673  Filed  2-4-94;  8:45  am) 

BILLING  CODE  621(M)1-F 


Deposit  Guaranty  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
-Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
vtritten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
mu-^t  be  received  not  later  than  March 
3, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Deposit  Guaranty  Corp.,  Jackson, 
Mississippi;  to  acquire  at  least  52 
percent  of  the  voting  shares  of  First 
Columbus  Financial  Corporation, 
Columbus,  Mississippi,  and  thereby 
indirectly  acquire  First  Columbus 
National  Bank,  Columbus.  Mississippi. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Stree.t,  St.  Louis,  Missouri  63166: 

1.  Central  Bancompany,  Inc.,  Jefferson 
City,  Missouri;  to  acquire  at  least  80 
percent  of  the  voting  shares  of  South 


County  Bancshares,  Inc.,  Ashland, 
Missouri,  and  thereby  indirectly  acquire 
South  County  Bank,  Ashland,  Missouri. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Excelsior  Financial  Services,  Inc., 
Excelsior,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Excelsior,  Excelsior, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-2671  Filed  2-4-94;  8:45  am] 

BILUNG  CODE  621(M)1-F 


Republic  Bancorp,  Inc.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board  s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
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accompanied  by  a  statement  of  tbe 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  3, 1994. 

A.  Federal  Reser\'e  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Republic  Bancorp,  Inc.,  Louisville, 
Kentucky;  to  acquire  100  percent  of  the 
voting  shares  of  Republic  Bank  of 
Shelby  County,  Shelby vi lie,  Kentucky. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
Republic  Savings  Bank,  F.S.B., 
Louisville,  Kentucky,  and  thereby 
engage  in  operating  a  federal  savings 
bank  pursuant  to  §  225.25(b)(9)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1, 1994. 

Jeiuiifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-2672  Filed  2-4-94;  8:45  am) 


BILUNG  CODE  CMOOI-F 


Union  Planters  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
^[ennissibie  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifj'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  21, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis.  Tennessee:  to  acquire  Liberty 
Bancshares,  Inc.,  Paris,  Tennessee,  and 
thereby  indirectly  acquire  Liberty 
Federal  Savings  Bank,  Paris,  Tennessee, 
and  thereby  engage  in  operating  a 
federally-chartered  savings  bank 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Tennessee. 
Comments  on  this  application  must  be 
received  by  March  3, 1994. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  Norwest  Financial  Services, 
Inc.,  Des  Moines,  Iowa;  and  Norwest 
Financial,  Inc..  Des  Moines,  Iowa;  to 
acquire  certain  assets  and  assume 
certain  liabilities  of  Allied  Business 
Systems,  Inc..  Macon,  Georgia,  and 
thereby  engage  in  data  processing 
activities  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

2.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Double  Eagle 
Financial  Corporation,  Phoenix, 
Arizona,  and  its  subsidiary.  United  Title 
Agency  of  Arizona,  Phoenix.  Arizona, 
and  thereby  engage  in  acting  as  agent  for 
the  title  insurance  company  in  issuing 
commitments  and  policies  of  title 
insurance;  acting  as  escrow  agent  in  real 
estate  transactions;  providing  real  estate 
settlement  services;  acting  as  trustee  in 
Arizona  subdivision  trusts  and  in 
foreclosure  and  account  servicing 
transactions,  and  serving  as  collection 
agent  for  real  estate  transactions  where 
real  estate  is  held  in  trust  or  is 
purchased  under  a  land  contract 
pursuant  to  §§  225.25(b)(1)  and  (b)(3)  of 


the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1. 1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-2670  Filed  2-4-94;  8:45  ami 

BILUNG  CODE  e21fr«1-F 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C,  Appendix  2) 
announcement  is  made  of  the  following 
advisory  committee  scheduled  to  meet 
during  the  month  of  March  1994: 

Name:  AHCPR  Special  Emphasis  Panel. 

Date  and  Time:  March  2-4. 1994,  8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike.  Rockville,  Maryland  20852. 
Open  March  2.  8:30  a.m.  to  9  am.  Closed  for 
remainder  of  meeting. 

Purpose:  The  Committee  is  charged  with 
conducting  the  initial  review  of  grant 
applications  addressing  subjects  related  to 
health  care  delivery  and  medical  treatment 
outcomes  research  for  the  research  grant 
program  administered  by  the  Agency  for 
Health  Care  Policy  and  Research  (AHCPR). 

Agenda:  The  ojjen  session  of  the  meeting 
on  March  2  from  8:30  am.  to  9:  a.m.  will  be 
devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing 
complex,  clinically-oriented  applications.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  Title  5,  U.S.C.  Appendix  2 
and  Title  5,  U.S.C.  552b(c)(6),  the 
Administrator.  AHCPR,  has  made  a  formal 
determination  that  these  latter  s«ssions  will 
be  closed  because  the  discussions  are  likely 
to  reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Gerald  E. 
Calderone.  Ph.D.,  Agency  for  Health  Care 
Policy  and  Research,  suite  602.  2101  East 
Jefferson  Street,  Rockville.  Maryland  20852, 
Telephone  (301)  594-1449. 

Agenda  items  for  all  meetings  are  subfect 
to  change  as  priorities  dictate. 

Dated:  January  26. 1994. 
J.  Jarrett  Clinton, 
Administrator. 

(FR  Doc.  94-2624  Filed  2-4-94;  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices. 

Times  and  Dates:  8:30  a.m-5  p.m., 
February  23, 1994.  8:30  a.m.-4:45  p.m., 
February  24.  1994. 

Place:  CDC,  Auditorium  A,  Building  2. 
1600  Clifton  Road  NE,  Atlanta.  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropridte  uses  of  immunizing  agents. 

Matters  to  be  discussed:  The  committee 
will  discuss  AQP's  rule  in  the  "Vaccines  for 
Children  Program";  the  "Vaccines  for 
Children  Program"  update;  responses  to  the 
proposed  Federal  Register  notice  on  the 
vaccine  schedule  recommended  for  the 
"Vaccines  for  Children  Program";  the  status 
of  the  simplification  of  the  vaccine  schedule; 
an  update  on  large-linked  database  studies  of 
adverse  events:  the  revision  of  the  varicella 
statement  and  the  status  of  the  application 
for  licensure  of  the  varicella  vaccine;  the 
inactive  poliovirus-oral  poliovirus  schedule; 
vaccine-associated  paralytic  poliomyelitis  in 
Romania:  the  need  for  an  adult  booster  dose 
of  acellular  pertussis  vaccine;  an  update  on 
the  typhoid  recommendation;  the  status  of 
BCG  vaccine  guidelines;  the  Institute  of 
Medicine  report  on  adverse  reactions  and 
contraindications  to  vaccines;  adolescent 
vaccination  against  hepatitis  B;  hepatitis  A 
vaccine;  the  Department  of  Defense  hepatitis 
A  vaccine  trials;  hepatitis  C  virus  infection  in 
the  occupational  setting:  influenza  vaccine 
recommendation  for  1994/1995;  antiviral 
agents;  the  status  of  the  development  of  new 
vaccine  information  statements;  an  update  on 
the  National  Vaccine  Program;  and  an  update 
on  the  Injury  Compensation  Program.  Other 
matters  of  relevance  among  the  committee's 
objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gloria  A.  Kovach,  Committee 
Management  Specialist,  CDC  (1-B72), 
1600  Clifton  Road  NE.  Mailstop  A20. 
Atlanta.  Georgia  30333,  telephone  404/ 
639-3851. 

Dated:  February  1, 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  94-2655  Filed  2-4-94;  8:45  ami 
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National  Institutes  of  Health 

Consensus  Development  Conference 
on  Effects  of  Corticosteroids  for  Fetal 
Maturation  on  Perinatal  Outcomes 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Effects  of  Corticosteroids  for  Fetal 
Maturation  on  Perinatal  Outcomes," 
which  will  be  held  February  28-March 
2, 1994,  in  the  Masur  Auditorium  of  the 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  This  conference  is  sponsored  by 
the  National  Institute  of  Child  Health 
and  Human  Development  and  the  NIH 
Office  of  Medical  Applications  of 
Research.  The  conference  is 
cosponsored  by  the  National  Heart. 
Lung,  and  Blood  Institute  and  the 
National  Institute  of  Nursing  Research. 
The  conference  begins  at  8:30  a.m.  on 
February  28.  8  a.m.  on  March  1.  and  9 
a.m.  on  March  2.  The  meeting  is  open 
to  the  public  at  no  charge. 

One  of  a  series  of  NIH  Consensus 
Development  Conferences,  this 
conference  will  evaluate  the  data 
available  related  to  antenatal 
corticosteroid  treatment  of  pregnant 
women  delivering  prematurelvvThe 
conditions  and  purposes  of  thils 
treatment  will  be  reviewed,  as  well  as 
its  short-term  and  long-term  benefits 
and  adverse  effects.  In  addition,  the 
economic  consequences  of  this 
treatment  will  be  considered. 

After  1 V2  days  of  presentations  and 
discussion  by  the  audience,  an 
independent  non-Federal  consensus 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  consensus  statement  in 
response  to  the  following  key  questions: 

•  For  what  conditions  and  purposes 
are  antenatal  corticosteroids  used,  and 
what  is  the  scientific  basis  for  that  use? 

•  What  are  the  short-term  and  long- 
term  benefits  of  antenatal  corticosteroid 
treatment? 

•  What  are  the  short-term  and  long- 
term  adverse  effects  for  the  infant  and 
mother? 

•  What  are  the  economic 
consequences  of  this  treatment? 

•  What  is  the  influence  of  type  of 
corticosteroid,  dosage,  timing  and 
circumstances  of  administration,  and 
associated  therapy  on  treatment 
outcome? 

•  What  are  the  recommendations  for 
use  of  antenatal  corticosteroids? 

•  What  research  is  needed  to  guide 
clinical  care? 

On  the  final  day  of  the  meeting,  the 
consensus  panel  chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 


Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from:  E)ebra  Steward,  Technical 
Resources,  Inc.,  3202  Tower  Oaks  Blvd., 
suite  200,  Rockville,  Maryland  20852. 
phone (301) 770-3153. 

A  draft  report  will  be  prepared  before 
the  conference  by  the  consensus  panel, 
providing  preliminary  information  on 
the  issues  described  above.  Advance 
copies  of  this  report  will  be  available  to 
the  public  by  January  15.  1994. 
Interested  persons  or  organizations  may 
obtain  a  copy  of  this  draft  report  from: 
Debra  Steward,  Technical  Resources, 
Inc.,  3202  Tower  Oaks  Blvd.,  suite  200, 
Rockville.  Maryland  20852,  phone  (301) 
770-3153. 

Those  individuals  wishing  to  make 
comments  on  the  draft  report  may 
submit  their  comments  in  writing  by 
February  14, 1994,  to  Mr.  Jerry  Elliott, 
Office  of  Medical  Applications  of 
Research,  National  Institutes  of  Health, 
Federal  Building.  Room  618,  Bethesda, 
Maryland  20892.  Individuals  may  also 
present  their  comments  during 
discussion  periods  at  the  conference. 
Written  comments  and  discussion  at  the 
conference  will  be  used  to  prepare  the 
final  panel  report,  which  will  be 
available  approximately  October  1, 
1994.  Statements  received  after  the 
meeting  cannot  be  considered  by  the 
panel  in  preparing  their  final  report. 

On  the  second  day  of  the  conference, 
time  has  been  allocated  for  5-10  minute 
formal  oral  presentations  by  concerned 
individuals  or  organizations.  Those 
individuals  or  groups  wishing  to  send  a 
representative  to  contribute  during  this 
session  must  contact  Mr.  Jerry  Elliott  by 
5  p.m.  EST.  February  14.  1994,  at:  Office 
of  Medical  Applications  of  Research, 
National  Institutes  of  Health,  Federal 
Building,  room  618,  Bethesda,  Maryland 
20892,  phone  (301) 496-1144. 

The  final  consensus  statement,  a 
document  separate  from  the  panel 
report,  will  be  submitted  for  publication 
in  professional  journals  and  other 
publications.  The  final  consensus 
statement  will  be  available 
approximately  April  1, 1994.  Requests 
for  the  final  consensus  statement  should 
be  addressed  to  the  NIH  Consensus 
Program  Information  Service,  P.O.  Box 
2577.  Kensington,  Maryland  20891, 
phone  1-800-NIH-OMAR  (1-800-644- 
6627). 

Dated:  January  28, 1994. 
Harold  Varmus, 
Director.  NIH. 
IFR  Doc.  94-2652  Filed  2^-94;  8:45  am| 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Drug  Testing  Advisory  Board  of  the 
Center  for  Substance  Abuse  Prevention 
for  March,  1994. 

The  Drug  Testing  Advisory  Board  will 
be  performing  reviews  of  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore 
portions  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Acting  Administrator,  SAMHSA,  in 
accordance  with  5  U.S.C.  552b(c)(2),  (4), 
and  (6)  and  5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms.  D.  Herman, 
Committee  Management  Officer,  Center 
for  Substance  Abuse  Prevention, 
Rockwall  II  Building,  suite  630,  5600 
Fishers  Lane.  Rockville,  MD  20857 
(Telephone:  301-443-4783). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  are  listed  below. 
Committee  Name:  Drug  Testing 

Advisory  Board 
Meeting  Date(s^:  March  17. 1994 
Place:  Bethesda  Marriott  Hotel.  5151 

Pooks  Hill  Road,  Bethesda,  Maryland 

20814 
Open:  March  17. 1994  8:30  a.m.-10:15 

a.m.  a 

Closed:  Otherwise 
Contact:  Donna  M.  Bush,  Ph.D.,  Room 

9A-53  Parklawn  Building;  Telephone: 

(301)  443-6014. 

Dated:  February  1. 1994. 
Peggy  W.  CockriU. 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  94-2662  Filed  2-4-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Statement  of  Findings,  Implementation 
of  the  Fort  McDowell  Indian 
Community  Water  Rights  Settlement 
Act  of  1990,  Public  Law  101-628 

AGENCY:  Department  of  the  Interior. 
action:  Statement  of  findings. 

SUMMARY:  It  is  the  policy  of  the  United 
States,  in  fulfillment  of  its  trust 
responsibility  to  Indian  Tribes,  to 
promote  Indian  self-determination  and 
economic  self-sufiiciency,  and  to  settle, 
wherever  possible,  the  water  rights 


claims  of  Indian  tribes  without  lengthy 
and  costly  litigation.  On  November  28, 
1990.  the  Fort  McDowell  Indian 
Community  Water  Rights  Settlement 
Act  of  1990.  Pub.  L.  101-628,  Title  IV. 
104  Stat.  4480  (Settlement  Act)  was 
enacted  to  settle  the  water  rights  claims 
of  the  Fort  McDowell  Indian 
Community  (Community)  located  in 
Maricopa  County,  Arizona.  Section 
412(a)  of  the  Settlement  Act  provides 
that  the  congressional  authori^tion  for 
the  Community,  and  the  United  States 
on  behalf  of  the  Community,  to  execute, 
as  part  of  the  settlement,  a  waiver  and 
release  of  all  present  and  future  claims 
of  water  rights  shall  become  effective  as 
of  the  date  the  Secretary  of  the  Interior 
causes  to  be  published  a  statement  of 
findings  as  prescribed  in  section 
412(a)(1)  through  412(a)(8). 
Accordingly,  in  compliance  with 
section  412(a),  the  Department  of  the 
Interior  provides  this  notice  that  it  and 
where  appropriate,  other  entities,  have 
completed  the  tasks  outlined  in  the 
Settlement  Act  as  is  reflected  in  the 
following  Statement  of  Findings. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Deborah  A.  Saint,  Chair, 
Implementation  Team  for  the  Fort 
McDowell  Indian  Community  Water 
Rights  Settlement  Act  of  1990.  P.O.  Box 
10.  Phoenix.  Arizona.  85001.  602-379- 
3180. 
STATEMENT  OF  FINDINGS: 

1.  Pursuant  to  section  404  of  the 
Settlement  Act.  the  Secretary  of  the 
Interior  signed  a  contract  with  the  Salt 
River  Project  for  the  storage  and  re- 
regulation  of  the  Community's  Kent 
Decree  water  on  December  14. 1993. 

2.  Pursuant  to  section  405(b)  of  the 
Settlement  Act,  the  Roosevelt  Water 
Conservation  District  subcontract  for 
agricultural  water  service  from  the 
Central  Arizona  Project  (CAP)  was 
revised  and  executed  on  November  18, 
1991. 

3.  Pursuant  to  section  406  of  the 
Settlement  Act,  on  December  1, 1992, 
the  Secretary  acquired  13,933  acre-feet 
of  CAP  water  permanently  relinquished 
by  the  Harouahala  Valley  Irrigation 
District  and,  on  December  14,  1993, 
made  it  available  for  delivery  for  the 
benefit  of  the  Community. 

4.  Pursuant  to  section  408(b),  a 
Development  Fund  was  established  for 
the  Community  and  $23,000,000  has 
been  deposited  into  the  Community's 
Development  Fund  for  the  Community 
to  use  in  the  design  and  construction  of 
facilities  to  put  to  beneficial  use  the 
Community's  water  entitlement  and  for 
other  economic  and  community 
development  on  the  Fort  McDowell 
Indian  Reser\'ation. 


5.  Pursuant  to  section  408(e),  on 
December  7. 1992,  the  Secretary 
provided  a  Small  Reclamation  Projects 
Act  loan  in  the  amount  of  $13,000,000 
for  the  purpose  of  constructing  facilities 
for  the  conveyance  and  delivery  of 
water  on  the  Fort  McDowell  Indian 
Reservation. 

6.  Pursuant  to  section  21.4  of  the 
Agreement  dated  January  15, 1993, 
between  the  Fort  McDowell  Indian 
Community,  the  United  States  of 
America,  the  State  of  Arizona,  the  Salt 
River  Valley  Water  Users'  Association, 
the  Salt  River  Project  Agricultural 
Improvement  and  Power  District,  the 
Roosevelt  Water  Conservation  District, 
the  Central  Arizona  Water  Conservation 
District,  and  the  Arizona  Cities  of 
Phoenix,  Scottsdale,  Glendale,  Mesa, 
Tempe,  and  Chandler  and  the  Town  of 
Gilbert,  the  State  of  Arizona  has 
appropriated  $2,000,000  into  the 
Community  Development  Fund. 

7.  Pursuant  to  exhibit  19.5  of  the 
Agreement  described  above  in  Item  6, 
the  stipulation  waiving  the 
Community's  water  rights  claims  was 
approved  by  the  Superior  Court  of  the 
State  of  Arizona  in  and  for  the  County 
of  Maricopa  on  November  5,  1993. 

8.  The  Agreement  described  above  in 
Item  6  was  modified  to  eliminate  any 
conflicts  with  the  Settlement  Act  and 
was  executed  by  the  Secretary  on 
January  15, 1993. 

With  publication  of  this  Federal 
Register  notice,  as  authorized  under 
sections  409  and  412  of  the  Settlement 
Act.  the  waiver  and  release  of  all 
present  and  future  claims  of  water  rights 
or  injuries  to  water  rights  executed  by 
the  Fort  McDowell  Indian  Community 
and  the  Secretary  of  the  Interior  on 
behalf  of  the  United  States  is  effective. 

Dated:  January  31. 1994. 
Jolin  J.  Du%, 

Chairman.  Working  Group  for  Indian  Water 
Settlements. 
|FR  Doc.  94-2679  Filed  2-4-94;  8:45  am) 

BILLING  CODE  4310-RK-P 


Bureau  of  Land  Management 
[NM-920-4210-06:  NMNM  0397617] 

Proposed  Continuation  of  Withdrawal; 
New  Mexico      ] 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  that  a  100-acre 
withdrawal  for  the  Baldwin.  Water 
Canyon,  and  Monica  Administrative 
Sites  in  the  Cibola  National  Forest 
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continue  for  an  additional  10  years.  The 
lands  will  remain  closed  to  mining,  but 
have  been  and  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  should  be  received  by 
May  9,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe,  New 
Mexico  87502,  505-^38-7502. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 

SUPPLEMENTARY  WFORMATTON:  The 
United  States  Forest  Service  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  3378.  be 
continued  for  a  period  of  10  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  4J  U.S.C.  1714  (1988).  The  lands 
are  described  as  follows: 

New  Mexico  Principa]  MericKao,  Cibola 
National  Forest,  Water  Canyon 
Administrative  Site 

T.  3  S.,  R  3  W., 

Sec.  23,  WV^SEV4NEV,  and  Ev.;SWv«NEV4. 
T.  4  S..  R.  6  W.. 

Sec.  18.  SWv,NEv«SEV«  and 
SEV«NWV«SEV«. 
T.  1  S..  R  10  W., 

Sec.  33,  NBV^.N'WV*. 

The  areas  described  aggregate  100  acres  in 
Socorro  and  Catron  Counties. 

The  purp>ose  of  the  withdrawal  is  to 
protect  the  Baldwin,  Water  Canyon,  and 
Monica  Administrative  Sites  in  the 
Cibola  National  Forest  The  withdrawal 
segregates  the  lands  from  location  and 
entry  under  the  raining  laws,  but  not  the 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
eftect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be  prepared 
for  consideration  by  the  Secretory  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  meda. 


Dated:  fanuary  27, 1994. 
Carol  L.  S«Hipson, 

Acting  State  Director. 

|FR  Doc.  94-2625  Filed  2-»-94;  8:45  ami 
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[Dochet  No.  CO-05<V-4210-04:  COC54886] 

Notice  of  Realty  Action;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action  COC- 
54886,  recreation  and  public  purpose 
classification  and  application  for  lease 
and  patent,  for  a  Gliderport,  Park 
County,  Colorado. 

SUMMARY:  The  following  public  lands 
are  classified  as  suitable  for  lease  under 
the  Recreation  and  Public  Purposes  Act 
(R&PP)  of  July  14, 1926.  as  amended,  43 
U.S.C.  869  et.  seq.,  and  the  regulations 
thereunder  43  CFR  2740  and  2912.  The 
public  lands  involved  are  segregated 
from  the  public  land  laws  including  the 
general  mining  laws,  except  for  the 
R&PP  Act. 

Sixth  Principal  Meridian,  Colorado 

T.  9  S.,  R  76  W.,  sec  3,  SVi, 
Sec.  4.  S</iNEV«,  NEV«SBV,; 
Sec.  10,  NV.:N'/t 

DATES:  Interested  parties  may  submit 
comments  on  this  action  on  or  before 
March  15,  1994.  Objections  will  be 
reviewed  and  this  realty  action  may  be 
sustained,  vacated,  or  modified.  Unless 
vacated  or  modified,  this  realty  action 
will  become  finaL 

ADDRESSES:  District  Manager,  Bureau  of 
Land  Management,  PO  Box  2200,  Canon 
City,  CO  81215-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Hallock,  Realty  SperJalist  BLM, 
Royal  Gorge  Resource  Area,  PO  Box 
2200.  Canon  City,  CO  81215-2200; 
Phone:(719)275-0631. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  classification  and 
application  for  an  RAPP  lease  is  to  allow 
recreational  development  investment  on 
public  land  by  the  Denver  &  South  Park 
Soaring,  Inc.  for  use  as  a  ghderport.  If 
issued,  the  lease  will  be  issued  subject 
to  valid  existing  rights.  A  grazing  lease 
may  need  to  be  cancelled  in  part. 

Dated:  January  20, 1994. 
DonnJe  R.  Sparks, 
District  Manager,  Carton  Cky. 
(FR  Doc  94-2635  Filed  2-»-94:  d;4S  ml 
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[NM-92(M210-08:  NMNM  021067] 

Notice  Of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  that  a  155.70-acre 
withdrawal  for  the  Fort  Bayard 
Administrative  Site  continue  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  mining,  but  will  be 
op>ened  to  surface  entry,  mineral  leasing, 
and  to  such  forms  of  disposition  as  may 
by  law  be  made  of  the  National  Forest 
System  lands. 

DATES:  Comments  should  be  received  by 
March  9, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  BLM,  New  Mexico  State  EMrector, 
P.O.  Box  27115,  Santa  Fe.  NM  87502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM,  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Forest  Service  proposes 
that  the  withdrawal  of  lands  made  by 
Public  Land  Order  No.  1290,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(0  (1988).  The 
lands  are  described  as  follows: 

New  Mexico  Principal  Meridian 

CHa  NatiotHsl  Forest 

Fort  Bayard  Administrative  Site 

T.  17S.,  R.  taw., 

Tract  A 

From  the  quarter  corner  common  to 
sections  35  and  36,  T.  17  S.,  R  13  W.,  the 
line  runs  N.  89°53'  W.  1.530  feet  to  point  of 
beginning,  thence  N.  89=53'  W.  1,150  feet;  N. 
00*28'  W.  1,855  feet;  S.  52*38'  E.  215  feet;  S. 
30*30'  1.  2,000  feet,  to  point  of  b«^inni.ig. 

Tracts 

From  the  quarter  comer  common  to 
sections  25  and  36,  T.  17  S.,  R.  13  W.,  the 
line  runs  S.  02*04'  E.  2.675  feet,  thence  N. 
89*53'  W.  1.590  feet;  N.  00*43'  W.  efs  feet; 
West  400  feet;  N.  22*55'  E.  1,450  feet;  N. 
47*03'  E.  1,5'iO  feet;  N.  18*18'  \V.  2.380  feet; 
East  990  feet;  S.  01*30'  E.  2,660  feet,  to  point 
of  beginning. 

The  areas  described  aggregate  155.70  acres 
in  Grant  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Fort  Bayard  Administrative 
Site.  The  withdrawal  currently 
segregates  the  lands  from  surface  entry, 
mining,  and  mineral  leasing.  The  lands 
will  be  opened  to  surface  entry,  mineral 
leasing,  and  to  such  forms  of  disposition 
as  may  by  law  be  made  of  the  National 
Forest  System  lands. 


Federal  Register  /  Vol.  59.  No.  25  /  Monday,  February  7,  1994  /  Notices 


5611 


For  a  pe%cxl  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  "to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated:  January  27. 1994. 
Carol  L.  Sampson, 

Acting  State  Director. 

IFR  Doc.  94-2632  Filed  2-4-94;  8:45  ami 
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Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  changes  to  Form 
MMS-4030,  Payor  Information  Form — 
Solid  Minerals,  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
revised  form  and  explanatory  material 
may  be  obtained  by  contacting  Jeane 
Kalas  at  (303)  231-3046.  Comments  and 
suggestions  on  the  revisions  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  at  the  telephone  number  listed 
below,  and  to  the  OMB  Paperwork 
Reduction  Project.  Washington.  DC 
20503,  telephone  (202) 395-7340. 

Title:  Supporting  Statement  for 
Revised  Solid  Minerals  Payor 
Information  Form. 

Abstract:  The  Minerals  Management 
Service  (MMS)  Royalty  Management 
Program  has  revised  Form  MMS-4030, 
the  Solid  Minerals  Payor  Information 
Form  by  removing  obsolete  fields  and 
adding  pertinent  fields  to  make  it  easier 
for  customers  and  MMS  to  establish  and 
update  the  payor  data  base.  "Dear 
Payor"  letters  were  sent  to  all  solid 
mineral  payors  in  October  1993 
describing  the  revised  form  and  asking 
for  comments.  This  supporting 


statement  requests  OMB  approval  for 
the  use  of  the  revised  form. 

Bureau  Form  Number.  MMS-4030. 

Frequency:  To  establish  a  data  base 
and  subsequently  to  change  the  data 
base. 

Description  of  Respondents:  Solid 
mineral  companies. 

Estimated  Completion  Time:  20 
minutes. 

Annual  Responses:  150. 

Annual  Burden  Hours:  145. 

Bureau  Clearance  Officer:  Arthur 
Quintana  (703)  787-1101. 

Dated:  December  10. 1993. 
Donald  L.  Sant, 

Acting  Associate  Director  for  Royalty 

Management. 

(FR  Doc.  94-2634  Filed  2-4-94;  8:45  am] 
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National  Park  Service 

Trail  of  Tears  National  Historic  Trail 
Advisory  Council;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463.  that  a  meeting 
of  the  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  will  be  held 
March  3-4.  1994.  at  8:30  a.m.,  at  the 
Best  Western  Executive  Inn,  504  South 
Court  Street,  Florence,  Alabama. 

The  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  was  established 
pursuant  to  Public  Law  100-192 
establishing  the  Trail  of  Tears  National 
Historic  Trail  to  advise  the  National 
Park  Service  on  such  issues  as 
preservation  of  trail  routes  and  features, 
public  use.  standards  for  posting  and 
maintaining  trail  markers,  as  well  as 
administrative  matters. 

The  matters  to  be  discussed  include: 
— Plan  Implementation  Status 
— Trail  Association  Role 
— Cooperative  Agreements  Negotiation 
— Fundraising 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  David 
Gaines.  Trail  Manager. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
David  Gaines.  Trail  Manager,  Trail  of 
Tears  National  Historic  Trail,  National 
Park  Service,  Southwest  Region.  P.O. 
Box  728.  Santa  Fe,  New  Mexico  87504- 
0728,  telephone  505/988-6888.  Minutes 
of  the  meeting  will  be  available  for 


public  inspection  four  weeks  after  the 
meeting  at  the  office  of  the  Trail 
Manager,  located  in  room  358,  Pinon 
Building,  1220  South  St.  Francis  Drive, 
Santa  Fe,  New  Mexico. 

Dated:  January  24. 1994. 
Ernest  W.  Ortega. 

Acting  Regional  Director.  Southt\-est  Region. 
IFR  Doc.  94-2549  Filed  2-4-94;  8:45  am) 
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INFORMATION  SECURITY  OVERSIGHT 
OFFICE 

National  Industrial  Security  Program 
Policy  Advisory  Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  implementing  regulation  41  CFR 
101-6,  announcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  National  Industrial 
Security  Program  Policy  Advisory  Committee 
(NISPPAC). 

Date  of  Meeting:  February  24. 1994. 

Time  of  Meeting:  10  a.m.  to  12  p.m. 

Place:  National  Archives  at  College  Park, 
8601  Adelphi  Road,  College  Park.  Maryland 
20740-6001. 

Purpose:  To  discuss  National  Industrial 
Security  Program  (NISP)  policy  matters.  The 
agenda  will  include  a  discussion  on  the 
status  of  the  NISP  Operating  Manual, 
discussion  and  voting  on  the  NISPPAC 
Bylaws,  and  a  discussion  on  the  status  of  the 
draft  replacement  of  Executive  Order  1 2356 
and  the  report  of  the  Joint  DoD/DQ  Security 
Commission. 

This  meeting  will  be  open  to  the  public. 
However,  due  to  space  limitations  and  access 
procedures,  the  names  and  telephone 
numbers  of  individuals  planning  to  attend 
must  be  submitted  to  the  Information 
Security  Oversight  Office  (ISOO)  no  later 
than  February  21. 1994.  Written  statements 
from  the  public  will  he  accepted  in  lieu  of 
an  opjjortunity  for  comment. 

For  Further  Information  Contact:  Steven 
Garfmkel.  Director.  ISOO.  750  17th  Street 
N\V.,  suite  530,  Washington,  DC  20006, 
telephone  (202)  634-6150. 

Dated:  February  1.  1994. 
Steven  Garfinkel, 

Director,  Information  Security  Owrsight 
Office. 
IFR  Doc.  94-2629  Filed  2-4-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
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environmental  assessments  are  available 
are  listed  belbw  for  each  individual 
prooeediDg. 

To  obtain  copries  of  tbese 
environmental  assessments  contact  Ms. 
Tawanna  Clover-Sanders  or  Ms.  hiditfa 
Groves,  Interstate  Commerce 
Commission,  Section  ofEnviromnentai 
Analysis,  Room  3219.  Washington.  E)C 
2D423. 1202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-83  (Sub-No.  13X).  Maine  Central 
Railroad  Company — Abandonment 
and  Discontinuance  of  Se^v^ce.  EA 
available  1/31/94. 

Comments  on  the  following 
as.sessment  are  due  30  days  after  the 
date  of  availability: 

AB-1  (Sub-No.  254X).  Chicago  and 
North  Western  Transportation 
Company — Discontinuance  and 
Abandonment  Exemption — in  Omaha, 
Douglas  County,  Nebraska.  EA 
available  2^1/94. 

AB-3  (Sub-Na  112),  Missouri  Pacific 
Railroad  Company — Abandonment — 
in  Woodson  County.  Kansas.  EA 
available  1/25/94. 

Sidney  L  StriddaBd.  fw^ 

Secretary. 

|FR  Doc  94-2691  PiJed  2-«-94;  8:45  amj 
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Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Opefattens 

This  is  to  provide  notice  as  required 
by  49  U.S  C  10524(b)(1)  that  the  nanted 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
cpfrations  as  authorised  In  49  U.S.C. 
10524(b). 

1.  Parent  c-OT<5ration  and  addrt^s  of 
principal  ofH^^es:  LADD  Furniture, 
Inc.,  tl  Plaza  Center,  P.O.  Box  HP3, 
High  Point.  North  Carolina  27261 

2.  WhoUy-cwned  subsidiaries  which 
will  participate  in  the  operation  and 
states  of  incorporation: 


Stale  ol  woofpo- 

ra'.ion 

LADD  Transportation,  Inc  . 

^kxth  CaxMa. 

Ciayton-Ma/cus  Company, 

h4crth  CaroJina. 

Ir-c. 

B?rciay  fvn-:.vj'e  Co  

MtssiSSippt. 

Foorrter  fuint-jre.  Inc 

Minnesota. 

PenrsyNaia  House,  hx  _ 

Nortti  Cafoi;.-^a. 

Arr^ncan     Fufmiure     Co.. 

Virginia. 

kic 

PHttoa  CatwTet  Co.,  »nc  .._. 

North  Carolina 

Sidney  I-  Sbickland.  Jr., 

Secretary. 

[FR  Doc.  94-26«9  Piled  2-4-94;  8:45  ami 
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Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  GE  Capital  Railcar  Services 
for  permission  to  use  certain  data  bom 
the  Commission's  1983  through  1992 
ICC  Waybill  Samples. 

A  copy  of  the  request  (WB438— 1727/ 
94)  may  be  obtained  firom  the  ICC  Office 
of  Economics  and  Environmental 
Analysis. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  ot^ect  to  thia 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  and  EnvironmeiHal  Analysis 
within  14  calendar  days  of  the  date  of 
this  notice.  The  rules  for  release  of 
waybill  data  |Ex  Parte  385  (Sub-No.  2)) 
are  codified  at  49  CFR  1244.8. 
Contact:  James  A.  Nash,  (202)  927-6196. 
Sidney  L.  Strickiand. 
Secretory. 

|FR  Doc  94-2690  Filed  2  4  94;  «;45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Ager>cy  Information  Collection  Under 
0MB  Review 

AQEP4CV:  National  EndowmeiH  for  the 

Humanities. 

ACnOM:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
OtTice  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  March  1,  1994. 
ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director.  Grants 
Office,  National  Endowment  for  the 
Humanities,  1 100  Pennsylvania  Avenue 
NW.,  room  310.  Washington.  DC  20506 
(202-606-8494)  and  Mr.  Stfvo 
Scmenuk,  Office  of  Mariagement  and 
Budget.  New  Executive  Office  Building. 
726  Jackson  Place  NW..  room  3002, 
Washington.  DC  205C3  (202-395-6880). 
RyR  FURn«R  MFORttATION  CONTACT:  Ms. 
Susan  Daisey.  As.<.istant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities.  1100  I^nnsyivania  Avenue 


NW..  room  310.  Washington.  DC  20506 
(202)  606-8494  from  %^om  copies  of 
forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATIOH:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  respoiwe;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  ofthese  entries  are  subject 
to  44  use  3504(h). 

Category:  Extension. 

Title:  Informabon  Survey  Form  and 

Instructions  for  Panelists  and 

Reviewers. 
Form  Number:  3136-0123. 
Frequency  of  Collection:  Ad  hoc. 
Respondents:  Individuals:  academic 

scholars,  writers,  teachers,  and  other 

experts  in  the  humanities. 
Use:  Peer  review  process  and 

application  evaluation. 
Estimated  Number  of  Respondents:  500. 
Frequency  of  Response:  Oaca. 
Estimated  Hours  for  Respondents  to 

Provide  Information:  0.33  per 

respondent. 
Estimated  Total  Annual  Reporting  and 

Recordkeeping  Burden:  165  hours. 

Donald  Gibcon, 

Acting  Deputy  Chairman. 

jFR  Doc  94-2628  Fil«d  2   i  9%,  8  45  ami 
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Humanities  Panel;  Meetings 

AGENCY:  .National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  Meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506. 

FOR  FURTHER  iNFORftUTION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington,  DC  20506;  telephone  t202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
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the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SOPPLEMENTARy  (NFORMA-nCH:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Qose  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
-and  (6)  of  section  552b  of  Title  5,  United 
States  Code.  V 

1.  Date:  February  IZ,  1994. 
rime;  9  a.m.  to  5  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
Reference  Materials  applications  in 
African,  Near  Eastern  &  A«!ian 
Studies,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  July  1, 1994, 
David  Fisher, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-2627  Filwl  2-4-94;  8:45  am] 
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Agency  Information  CoRection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 


SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
OiBce  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperworlt  Reduction 
Act  (44  U.S.C  chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  March  9, 1994. 
ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
CHBce,  Natioi^  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW..  room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 


Budget,  New  Executive  Office  Building. 
726  Jaclcson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-395-6880). 

FOR  FURTHER  INFORMATtOW  CONTACT: 
Ms.  Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 
DC  20506  (202)  606-6494  from  whom 
copies  of  forms  and  supporting 
docu-nnents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
the  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for,  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C  3504(h). 

Categor3r:  Revisions 

Title:  Division  of  State  Programs; 
Guidelines  for  State  Council 
Proposals. 

Form  Number:  Not  Applicable. 
Frequency  ofCoUection:  Biennially  or 
Triennially  (At  council's  own  option). 

Respondents:  State  humanities  councils 
apply  for  funding. 

Use:  Application  for  Benefits  by  state 
humanities  councils  to  be  granted  to 
nonprofit  groups  and  organizations  in 
their  states  to  make  focused  coherent 
humanities  education  possible  in 
places  and  by  methods  that  are 
appropriate  to  adults.  Information 
will  be  used  by  panelists,  and  the 
Endowment's  Chairman  to  determine 
eligibility  for  funding. 

Estimated  Number  of  Respondents:  26- 
28. 

Frequency  of  Response:  Bieimially  or 
Triennially. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  87  per 
respondent  or  2262-2438  total  hours 
for  all  respondents. 

Estimated  Total  Annual  Reporting  and 
Recordkeeping  Burden:  46-220  hours. 
Donald  Gibson. 
Acting  Deputy  Chairman. 
IFR  Doc  94-2572  Piled  2-4-94;  8:45  ami 
BiujNOCOoc  nat~t*-m 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Huntan 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdence 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  Friday.  February  25, 1994; 
Ba.m.-Sp.m. 

Place:  R<x)m  830,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlinston 
VA.  " 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  William  McHrnry. 
Program  Director,  HRD.  room  815.  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1632. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Alliances 
for  Minority  Participation  proposals  as  pari 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  bciag 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  a.ssociated  with  the 
proposal*.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Govemroent 
in  the  Sunshine  Act. 

Dated:  February  2, 1994. 
M.  Rebecca  WinUer, 
Committee  Management  Officer 
[FR  Doc.  94-2669  Filed  2-4-94;  6:45  am| 
MUMOCOOK  TSaS-OMM 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Sdence 
Fouindation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Dissemioatioa 
(1210). 

Date  and  Time:  February  10,  1994. 1  p.m. 
to  7  p.m;  February  11. 1994,  8  am.  to  6:30 
p.m.;  February  12,  1994,  8  am.  to  12  nooa 

Place:  Room  330.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Qosed 

Contact  Person:  Dr.  Nora  SabelH.  Program 
Director,  4201  Wilson  Bouieverd,  room  855, 
Arlington.  VA  2223a  Telephone  (703)  306- 
1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
^bmitted  to  NSF  for  financial  support 

Agendo:  To  review  and  evaluate  proposals 
and  provide  advice  and  recominendatiooa  as  ' 
part  of  the  selection  process  for  proposals 
submitted  to  tite  Networidng  Inmtructure 
for  Education  Program. 
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Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  fmancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals,  the  meetings  are  closed  to  the 
public  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.Q  552b(c).  Government 
in  the  Sunshine  Act. 

Peason  for  Late  Notice:  Difficulty  in 
arranging  appropriate  meeting  times. 

Dated:  February  2, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc  94-2668  Filed  2-4-94:  8:45  am] 
BILUNO  COOC  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Event  Reporting  Guidelines; 
AvailatMlity  of  Draft  Report 

agency:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  NRC  is  announcing  the 
availability  for  public  comment  of  a 
draf^  report,  NUREG-1022.  Revision  1, 
"Event  Reporting  Guidelines,  Second 
Draf^  Report  for  Comment." 
DATES:  The  comment  period  expires 
April  5, 1994. 

ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Chief,  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publication  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

A  free  single  copy  of  a  second  draft 
NUREG-1022,  Revision  1,  may  be 
requested  by  those  considering  pubHc 
comment  by  writing  to  the  Distribution 
and  Mail  Services  Section,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  A  copy  also  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
IX;  20555. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Marcel  Harper,  Phone:  (301)  492-4497. 
FAX:  (301)  492-«931,  or  Dennis  Allison. 
Phone:  (301)  492^148,  FAX:  (301)  492- 
7142,  mailing  address:  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

SUPPLEMENTARY  INFORMATION:  The  NRC 
has  prepared  a  draft  report,  NUREG- 
1022,  Revision  1,  "Event  Reporting 
Guidelines,  Second  Draft  Report  for 
Comment."  The  document  provides 
proposed  clarification  of  the  immediate 
notification  requirements  of  10  CFR 
50.72  and  the  30-day  written  licensee 


event  report  (LER)  requirements  of  10 
CFR  50.73  for  nuclear  power  plants. 
This  document  wall  replace  NUREG- 
1022  and  its  Supplements  1  and  2. 

The  purposes  of  this  document  are  to 
ensure  events  are  reported  as  required 
by  improving  the  reporting  guidelines 
related  to  10  CFR  50.72  and  50.73  and 
to  consolidate  these  guidelines  into  a 
single  reference  document. 

The  NRC  staff  is  seeking  public 
comment  before  finalizing  the  revised 
NUREG  because  of  the  broad  interest  in 
event  reporting  at  nuclear  power  plants. 
The  staff  requests  that  comments  be 
limited  to  the  same  scope  as  the 
document,  which  involves  clarifying  but 
not  changing  the  reporting  requirements 
in  §§50.72  and  50.73. 

Previous  Draft  and  Comment 

The  availability  of  the  first  draft 
report  for  public  comment  was 
announced  on  October  7. 1991  (56  FR 
50598).  The  comment  period,  which 
was  extended  on  November  25, 1991  (56 
FR  59303),  expired  on  January  31, 1992. 

The  issues  raised  by  public  comments 
were  discussed  at  a  meeting  on  May  7. 
1992,  and  consensus  was  reached  for  a 
number  of  the  issues.  The  NRC  staffs 
summary  of  the  May  7. 1992,  meeting  is 
provided  in  a  memorandum  for  T. 
Novak  from  P.  Baranowsky,  dated  June 
3. 1992.  Subject:  Summary  of  Meeting 
with  NUMARC.  BWROG  LER/JCO 
Committee,  and  Others  on  Comments  on 
Draft  NUREG-1022,  Revision  1. 

On  April  8, 1993.  the  NRC  staff  issued 
an  agenda  for  a  second  meeting  (58  FR 
18167)  which  provided  proposed 
resolutions  for  remaining  issues.  These 
matters  were  then  discussed  at  the 
second  meeting  on  May  6. 1993.  where 
consensus  was  reached  for  a  number  of 
additional  issues.  The  NRC  staffs 
summary  of  the  May  6. 1993  meeting, 
which  includes  a  verbatim  transcript,  is 
provided  in  a  memorandum  for  G. 
Holahan  from  P.  Baranowsky,  dated 
May  20, 1993,  subject:  Summary  of 
Public  Meeting  on  the  Issues  Raised  by 
Public  Comment  on  Draft  NUREG-1022. 
Revision  1. 

Noteworthy  Issues 

Reviewers  should  note  that,  in  the 
second  draft,  shaded  text  indicates 
reporting  guidance  that  is  considered  to 
be  new  or  different,  in  a  meaningful 
way,  from  previously  published  generic 
reporting  guidance.  It  does  not  indicate 
changes  made  relative  to  the  first  draft. 
'      Reviewers  may  wish  to  take  note  of 
the  following  principal  differences  from 
the  positions  proposed  in  the  previous 
Federal  Register  notice  of  April  8, 1993 
(58  FR  18167): 


(1)  Actual  threats.  Following 
discussions  at  the  meeting  of  May  6, 
1993,  the  text  has  been  revised  so  that 
minor  events  are  not  portrayed  as 
constituting  actual  threats  to  plant 
safety.  (Section  3.2.5  beginning  on  page 
40  and  Section  3.2.8  beginning  on  page 
50.) 

(2)  Timeliness.  As  discussed  at  the 
meeting  of  May  6, 1993,  text  has  been 
revised  to  specifically  state  that  the 
timeliness  guidance  in  Generic  Letter 
91-18,  which  applies  primarily  to 
operability  determinations,  is  also 
appropriate  for  reportability 
determinations.  (Section  2.11  on  page 
17) 

(3)  Outside  design  basis.  As  discussed 
at  the  meeting  of  May  6, 1993,  the  text 
has  been  revised  to  make  it  clear  that 
the  staffs  position  regarding  long-term 
incapability  of  a  single  train  does  not 
include  cases  of  technical  inoperability 
or  minor  time  infractions.  In  addition, 
as  a  partial  response  to  industry 
comments,  the  wording  of  this  position 
has  been  revised  to  eliminate  statements 
about  "assuming  an  additional  single 
failure"  within  the  system.  Instead,  the 
wording  now  indicates  that  the  plant  is 
outside  of  its  design  basis  because  the 
system  does  not  have  the  "suitable 
redundancy"  required  by  the  General 
Design  Criteria  as  a  minimum  design 
criterion  for  the  system.  However,  the 
position  has  not  been  retracted.  (Section 
3.2.4  on  page  37.) 

Reviewers  may  also  wish  to  note  the 
following  points: 

(1)  Section  2.1.  Engineering  judgment 
should  be  supported  by  a  logical 
thought  process,  (page  11) 

(2)  Section  2.7.  Discussion  has  been 
included  to  address  multiple  relief  valve 
failures,  (pages  13  and  14) 

(3)  Section  3.2.7.  Eight  hours  is 
considered  a  "short  time"  with  regard  to 
loss  of  assessment  equipment  which  is 
rarely  used.  In  addition,  individual 
licensee  procedures  are.  in  essence, 
cited  as  the  authority  with  regard  to  loss 
of  response  equipment  such  as  sirens, 
(page  47) 

(4)  Section  3.2.8.  Significant 
hampering  includes  hypothetical 
demands,  i.e.,  site  personnel  were  or 
"would  be"  significantly  hampered.  In 
addition,  precautionary  evacuations  are 
not  reportable  unless  there  is  significant 
hampering,  (page  51) 

(5)  Section  3.3.2.  The  logic  indicates 
that  automatic  or  inadvertent  actuations 
of  single  ESF  components  are  generally 
not  reportable  because  single 
components  of  complex  systems  usually 
do  not  mitigate  the  consequences  of  an 
event.  However,  deliberate  operator 
actuations  of  one  or  more  components 
of  an  ESF  in  response  to  plant 
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conditions  in  order  to  mitigate  the 
consequences  of  an  event,  such  as 
starting  an  ECCS  pump  in  response  to 
rapidly  dropping  pressurizer  level,  are 
reportable,  (page  57)  Also,  the  text 
requests  that  licensees  report,  on  a 
voluntary  basis  if  need  be,  actuations  of 
specific  listed  systems.  This  is  the  same 
position  as  proposed  previously  by  the 
staff,  (page  59)  In  this  regard,  the  staff 
also  intends  to  communicate  clearly  that 
guidance  regarding  voluntary  reporting 
is  not  enforceable. 

(6)  Section  3.3.3.  The  text  now 
provides  considerable  discussion  and  a 
number  of  examples  taken  dirtttly  from 
previous  guidance.  (Section  3.3.3  begins 
en  page  65) 

(7)  Section  4.  The  text  reflecis  recent 
changes  in  the  telephone  systems  used 
for  emergency  telecommunications. 

Organization  of  Comments 

Commenters  are  encouraged  to  be 
specific.  Comments  may  be  submitted  as 
proposed  modified  text  for  the  NUREG 
that  encompasses  their  comments,  or  as 
discussions  of  example  conditions  or 
events  that  illustrate  a  particular  point 
regarding  reportability.  To  assist  in 
producing  efficient  and  complete 
comment  resolution,  commenters  are 
requested  to  reference  the  numbered 
section(s)  in  the  draft  NUREG  (for 
example.  Section  3.3.4)  and  page 
numbers]  related  to  their  comments, 
where  possible. 

Submittal  of  Comments  in  an  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  their  comments  in  an 
electronic  format  on  IBM  compatible, 
EXDS  formatted  3.5  or  5.25  inch 
diskettes.  The  text  format  and  software 
version  should  be  identified  on  the  label 
of  the  diskette. 

Dated  at  Bethesda,  Maryland,  this  1st  day 
■  February.  1994. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Edward  L.  )ordan. 

Director.  Office  for  Analysis  and  Evaluatiort 
of  Operational  tktta. 
|FR  Doc.  94-2665  Filed  2-4-94;  8:45  am) 
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[Docket  Na  030-30485-EA;  EA  93-284, 
ASLBP  No.  94-685-02-EA] 

Atomic  Safety  and  Licensing  Board; 
Indiana  Regional  Cancer  Center 

(Order  Modifying  and  Susp>ending  Byproduct 
Material  License  No.  37-28179-01);  Hearing 
(Staff  Order  Modifying  and  Suspending 
License  Effective  Immediately) 


February  1, 1994. 

Befwe  Administrative  Judges:  G.  Paul 
Boliwerk,  IH,  Chairman,  Dr.  Charles  N. 
Kelber,  Dr.  Peter  S.  Lam. 

By  immediately  effective  order  dated 
November  16, 1993,  the  NRC  staff 
suspended  Byproduct  Material  License 
No.  37-28179-01.  Under  that  Hcense, 
Indiana  Regional  Cancer  Center  (IRCC) 
is  authorized  to  use  a  strontiura-90 
source  for  the  treatment  of  superficial 
eye  conditions.  The  order  also  modified 
the  license  to  prohibit  Dr.  James  Bauer, 
the  IRCC  Radiation  Safety  Officer  and 
the  only  authorized  user  on  the  license, 
from  engaging  in  any  activities  under 
the  Hcense.  The  order  further  provided 
that  on  or  before  December  6, 1993,  the 
licensee,  Dr.  Bauer,  or  any  other  person 
adversely  affected  by  the  order  could 
submit  an  answer  to  the  order,  which 
could  include  a  request  for  a  hearing. 

On  December  2, 1993,  IRCC  and  Dr. 
Bauer  filed  a  reque.st  for  a  hearing 
regarding  the  order.  The  Commission 
referred  this  filing  to  the  Atomic  Safety 
and  Licensing  Board  Panel  on  December 

13,  1993,  for  the  appointment  of  a 
presiding  officer  to  conduct  any 
necessary  proceedings.  On  December 

14,  1993,  the  Chief  Administrative  Judge 
of  the  Panel  appointed  this  Atomic 
Safety  and  Licensing  Board  pursuant  to 
the  Commission's  referral  (58  FR 
67,427).  The  Board  consists  of  Dr. 
Charles  N.  Kelber,  Dr.  Peter  S.  Lam,  and 
G.  Paul  Boliwerk,  III,  who  will  serve  as 
Chairman  of  the  Board. 

On  January  26,  1994,  the  Board 
conducted  a  prehearing  conference  in 
this  proceeding.  On  February  1,  1994, 
the  Board  issued  an  unpublished 
prehearing  conference  order  in  which  it 
ruled  on  various  discovery  and 
scheduling  matters. 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
parties  to  the  hearing  are  the  NRC  staff, 
IRCC,  and  Dr.  Bauer.  This  hearing  will 
be  governed  by  the  hearing  procedures 
set  forth  in  10  CFR  part  2,  subpart  G  (10 
CFR  2.700-.790). 

During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argument,  as  provided  in  10  CFR  2.755, 
and  may  hold  additional  prehearing 
conferences  pursuant  to  10  CFR  2.752. 
The  public  is  invited  to  attend  any  oral 
argument,  prehearing  conference,  or 
evidentiary  hearing,  which  may  be  held 
pursuant  to  10  CFR  2.750-.751.  The 
Board  will  establish  the  schedules  for 
any  such  sessions  at  a  later  date, 
through  notices  to  be  published  in  the 
Federal  Register  and/or  made  available 
to  the  public  at  NRC  Public  Document 
Rooms.  

In  accordance  wdth  10  CFR  2.715(a), 
any  person,  not  a  party  to  the 


proceeding,  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence  but  may  assist 
the  Board  and/or  parties  in  the 
definition  of  the  issues  being 
considered.  Written  limited  appearance 
statements  should  be  sent  to  the  office 
of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Docketing  and 
Ser\"ice  Branch.  A  copy  of  the  statement 
also  should  be  served  on  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board.  The  Board  will  make  a 
determination  at  a  later  date  whether 
oral  limited  appearance  statements  will 
be  entertained. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC  205^5. 

Dated:  Bethesda.  Marvland.  February  1, 
1994. 

For  the  Atomic  Safety  and  Licensing 
Board. 

G.  Paul  BolKverk.  m. 

Chairman.  Administrative  fudge. 

|FR  Doc.  94-2663  Fl!ed  2-4-94;  8:45  am| 
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[Docket  Na  030-31765-EA,  EA  93-006, 
ASLBP  No.  92-674-03-EA] 

Atomic  Safety  and  Llcensir>g  Board; 
Oncology  Services  Corporation 

(Order  Suspending  Byproduct  Material 
License  No.  37-28540-01);  Hearing  (Staff 
Order  Suspending  License  Effective 
Immediately) 
February  1. 1994. 

Before  Administrative  )udges:  G.  Paul 
Boliwerk.  Ill,  Chairman.  Dr.  Cbarkes  N. 
Kelber,  Dr.  Peter  S  Lam. 

On  January  20.  1993,  the  NRC  staff 
issued  an  immediately  effective  order 
suspending  Byproduct  Materials 
License  No.  37-28540-01.  (58  FR  6825). 
That  license  authorizes  Oncology 
Services  Corporation  (OSC)  to  use 
sealed-source  iridium-192  for  high  dose 
rate  (HDR)  human  brachytherapy 
treatments  in  six  OSC  facilities  in 
Pennsylvania.  As  justification  for  the 
order,  the  staff  cited  a  number  of 
circumstances  that  it  asserted 
demonstrated  "a  significant  corporate 
management  breakdown  in  the  control 
of  licensed  activities"  (58  FR  at  6826), 
including  a  November  1992  incident  at 
OSC's  Indiana  (Pennsylvania)  Regional 
Cancer  Center  in  which  a  patient  given 
an  HDR  brachytherapy  treatment  was 
returned  to  her  nursing  home  with  a 
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iridium-192  source  mistakenly  still 
inside  her  body. 

The  January  1993  order  provided  that 
on  or  before  February  20, 1993,  licensee 
OSC  or  any  other  person  adversely 
affected  by  the  order  could  submit  an 
answer  to  the  order,  which  could 
include  a  request  for  a  hearing.  On 
February  2. 1993,  OSC  filed  a  request  for 
a  hearing  regarding  the  order.  The 
Commission  referred  this  submission  to 
the  Atomic  Safety  and  Licensing  Board 
Panel  on  February  5, 1993,  for  the 
appointment  of  a  presiding  officer  to 
conduct  any  necessary  proceedings.  On 
February  10.  1993.  the  Chief 
Administrative  Judge  of  the  Panel 
appointed  this  Atomic  Safety  and 
Licensing  Board  pursuant  to  the 
Commission's  referral.  (58  FR  9224). 
The  Board  consists  of  Dr.  Charles  N. 
Kelber.  Dr.  Peter  S.  Lam.  and  G.  Paul 
Bollwerk.  ID.  who  will  serve  as 
Chairman  of  the  Board. 

On  February  23.  1993.  the  staff  filed 
the  first  of  a  series  of  motions  asking  for 
a  delay  of  the  proceeding  so  as  not  to 
interfere  with  various  ongoing 
investigations  relating  to  some  of  the 
circumstances  forming  the  basis  for  the 
suspension  order.  Acting  on  these 
requests,  the  Board  delayed  the 
beginning  of  discovery  by  the  parties 
through  early  December  1993.  See  LBP- 
93-6.  37  NRC  207.  vacated  in  part  as 
moot.  CL1-S3-17,  38  NRC  44  (1993); 
LBP_93_10,  37  NRC  455.  affd,  CU-93- 
17.  38  NRC  44.  (1993);  LBP-93-20,  38 
NRC  130  (1993).  By  letter  dated 
November  16.  1993,  the  staff  informed 
the  Board  that  it  would  not  request  any 
further  delays  in  the  proceeding  as  a 
result  of  the  investigations.  As  a 
consequence,  on  January  26,  1994.  the 
Board  conducted  a  prehearing 
conference.  Thereafter,  on  February  1. 
1994.  the  Board  issued  an  unpublished 
prehearing  conference  order  in  which  it 
ruled  on  various  discovery  and 
scheduling  matters. 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
parties  to  the  hearing  are  the  NRC  staff 
and  OSC.  The  hearing  will  be  governed 
by  the  hearing  procedures  set  forth  in  10 
CFR  part  2.  subpart  G  (10  CFR  2.700- 
.790). 

.  During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argument,  as  provided  in  10  CFR  2.755, 
and  may  hold  additional  prehearing 
conferences  pursuant  to  10  CFR  2.752. 
The  public  is  inx-ited  to  attend  any  oral 
argument  or  prehearing  conference,  as 
well  as  any  evidentiary  hearing,  which 
may  be  held  pursuant  to  10  CFR  2.750- 

.751.  The  Board  will  establish  the 
schedules  for  any  such  sessions  at  a 
later  date,  through  notices  to  be 


published  in  the  Federal  Register  and/ 
or  made  available  to  the  public  at  NRC 
Public  Document  Rooms. 

In  accordance  with  10  CFR  2.715(a). 
any  person,  not  a  party  to  the 
proceeding,  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence  but  may  assist 
the  Board  and/or  parties  in  the 
definition  of  the  issues  being 
considered.  Written  limited  appearance 
statements  should  be  sent  to  the  Office 
of  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Docketing  and 
Service  Branch.  A  copy  of  the  statement 
also  should  be  served  on  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board.  The  Board  will  make  a 
determination  at  a  later  date  whether 
oral  limited  appearance  statements  will 
be  entertained. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington.  DC  20555. 

Dated:  Bethesda.  Maryland.  February  1, 
1994. 

For  the  Atomic  Safety  and  Licensing 
Board. 

G.  Paul  BollweH(.  m. 
Chairman,  Administratis  Judge. 
|FR  Doc.  94-2664  Filed  2-4-94;  8:45  am) 

BIUJNG  COOC  7S90-01-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  on  the  Engineered  Barrier 
System  Looks  at  Engineered  Barrier 
Research,  Tours  Lawrence  Llvermore 
National  Laboratory 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203.  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  the  Engineered 
Barrier  System  will  hold  a  one-day 
meeting  on  March  10,  1994.  on  current 
and  planned  research  on  the  engineered 
barriers  that  could  be  used  in  a  potential 
repository  at  Yucca  Mountain.  A  site  at 
Yucca  Mountain.  Nevada,  currently  is 
being  characterized  by  the  Department 
of  Energy  (DOE)  for  its  suitability  as  the 
possible  location  of  a  permanent 
repository  for  civilian  spent  fuel  and 
defense  high-level  waste.  The  meeting, 
which  is  open  to  the  public,  will  be  held 
at  the  Sheraton  Inn.  5115  Hopyard 
Road.  Pleasanton.  California  94588; 
telephone  (510)  460-6800;  fax  (510) 
847-9455. 


An  important  focus  of  the  meeting 
will  be  the  EXDE's  strategy  and  timing  for 
determining  what  the  long-term 
corrosion  performance  will  be  for 
materials — particularly  modem 
materials  such  as  stainless  steels  and 
nickel  alloys.  The  Board  also  is 
interested  in  current  and  future  linkages 
between  engineered  barrier  system 
research  and  performance  assessment 
and  in  the  corrosion  models  to  be  used 
in  the  next  total  systems  performance 
assessment. 

Other  subjects  to  be  covered  include 
(in-repository)  criticality  control,  the 
DOE'S  plems  and  timing  for  developing 
research  on  filler  materials  for  canisters, 
changes  in  engineered  barrier  system 
research  plans  due  to  the  evolution  of 
the  waste  package  design,  the  effects  of 
human  materials  and  products  on 
repository  p>erformance,  and  the 
potential  for  corrosion  influenced  by 
microbes  in  an  unsaturated  repository. 
The  Board  has  Invited  representatives 
from  the  EXDE  and  Lawrence  Livermore 
National  Laboratory  (LLNL)  to  make 
presentations  at  the  meeting. 

On  Friday,  March  11. 1994.  LLNL 
representatives  will  conduct  a  brief 
morning  tour  of  the  laboratory  facilities, 
ending  no  later  than  noon. 
Transportation  for  the  tour  will  be 
provided  by  the  laboratory.  The  tour  is 
open  to  the  public,  but  space  is  limited, 
and  all  who  wish  to  attend  must 
preregister  as  soon  as  possible.  Submit 
the  following  information  to  Frank 
Randall  at  the  Board's  offices  (Tel:  703- 
235-4473;  Fax:  703-235-4495)  no  later 
than  February  17.  1994:  Complete  name, 
home  address,  telephone  number,  social 
security  number,  place  of  birth,  date  of 
birth,  and  your  business  name  and 
address.  You  must  also  bring  a  photo-ID 
with  you  to  the  badging  office  when 
beginning  the  tour.  Please  indicate  what 
type  you  will  bring,  the  ID  number,  and 
the  state  where  it  was  issued. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  April  22.  1994.  For  further 
information,  contact  Frank  Randall, 
External  Affairs,  Nuclear  Waste 
Technical  Review  Board.  1100  Wilson 
Boulevard,  suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 

Dated:  February  2. 1994. 
William  Barnard, 

Executive  Dijector,  Nuclear  Waste  Technical 
Feview  Board. 
[FR  Doc.  94-2675  Filed  2-4-94;  8:45  am] 
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Structural  Geology  &  Geoengineering 
Panel;  Tectonics  Meeting 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  (the  Board)  Panel  on 
Structural  Geology  &  Geoengineering 
will  hold  a  two-day  meeting  on 
tectonics  on  March  8-9,  1994.  The 
meeting,  which  is  open  to  the  public, 
will  be  held  at  the  Hohday  Inn  Crowne 
Plaza,  San  Francisco  Airport,  600 
Airport  Blvd.,  Burlingame,  California 
94010;  telephone  (415)  340-8500;  fax 
(415)340-0599. 

The  focus  of  the  panel  meeting  will  be 
the  methodology,  existing  results,  and 
uses  of  probabilistic  seismic  and 
volcanic  hazard  estimates  at  Yucca 
Mountain.  A  site  at  Yucca  Mountain 
currently  is  being  characterized  by  the 
Department  of  Energy  (DOE)  for  its 
suitability  as  the  possible  location  of  a 
permanent  repository  for  civilian  spent 
fuel  and  defense  high-level  waste.  The 
DOE  has  assigned  a  key  role  to 
probabilistic  hazard  estimation  in 
determining  site  suitability  and  the 
design  and  licensability  of  the  proposed 
repository. 

During  the  panel  meeting,  the  DOE 
will  discuss  probabilistic  seismic  and 
volcanic  hazard  estimation  and  its  uses 
as  presented  in  two  reports:  (1)  The  DOE 
topical  report  on  seismic  hazards 
assessment  and  (2)  the  Los  Alamos 
National  Laboratory  report  on  volcanic 
hazard  studies.  In  addition,  the  Board 
has  asked  for  an  update  on  recent 
seismological  and  geologic 
investigations  that  have  a  bearing  on 
hazard  estimation. 

The  Board  has  invited  other  interested 
parties,  such  as  the  state  of  Nevada,  the 
Nuclear  Regulatory  Commission,  and 
their  contractors,  to  comment  on  the 
DOE's  presentations  and  present  the 
latest  results  of  similar  studies  on  Yucca 
Mountain.  The  Board  also  has  invited  a 
number  of  eminent  outside  scientists  to 
provide  their  views  on  probabilistic 
hazard  estimation. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  April  20, 1994.  For  further 
information,  contact  Frank  Randall. 
♦External  Affairs,  Nuclear  Waste 
Technical  Review  Board.  1100  Wilson 
Boulevard,  suite  910.  Arlington. 
Virginia  22209;  (703)  235-4473. 


Dated:  February  2, 1994. 

William  Barnard. 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 

IFR  Doc.  94-2654  Filed  2-4-94;  8:45  ami 

BILLING  CODE  682fr-AM-4« 

Panel  on  the  Environment  &  Public 
Health  Plans  Field  Trip  and  Workshop 
on  Yucca  Mountain  Terrestrial 
Ecosystems 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203.  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  the 
Environment  &  Public  Health  has 
scheduled  a  field  trip  to  Yucca 
Mountain  followed  by  a  one-day 
workshop  in  Las  Vegas  on  March  21  and 
22.  1994.  A  site  at  Yucca  Mountain, 
Nevada,  is  being  characterized  by  the 
Department  of  Energy  (DOE)  for  its 
suitability  as  the  possible  location  of  a 
permanent  repository  for  civilian  spent 
fuel  and  defense  high-level  waste.  Both 
the  field  trip  and  the  workshop  will 
focus  on  the  terrestrial  ecosystem 
studies  being  conducted  in  conjunction 
with  the  Yucca  Mountain  project. 
Although  the  field  trip  and  the  meeting 
are  open  to  the  public,  the  number  of 
participants  who  can  attend  the  field 
trip  will  be  limited,  and  advance 
reservations  will  be  necessary.  (See 
information  below  on  making  advance 
reservations.)  The  workshop  will  be 
held  at  the  Holiday  Inn  Crowne  Plaza. 
4255  South  Paradise,  Las  Vegas,  Nevada 
89109;  telephone  (702)  369-4400;  fax 
(702) 369-3770. 

The  field  trip  on  March  21  will  allow 
panel  members  and  consultants  to 
review  the  work  described  to  the  panel 
by  the  DOE  at  the  panel's  November  22, 
1993.  meeting  in  Las  Vegas.  The  panel 
will  visit  locations  where  environmental 
monitoring  activities  are  being 
conducted,  as  well  as  other  locations 
where  scientific  studies  are  under  way 
at  the  site  that  could  help  project  the 
long-term  environmental  effects  of  a 
potential  repository.  These  might 
include  sites  where  infiltration  and 
evapotranspiration  are  being  studied, 
and  places  where  there  is  evidence  of 
fracture-rooting  of  plants.  No  cameras  or 
videorecorders  are  allowed  on  the  field 
trip.  A  box  lunch  will  be  provided. 

Persons  wishing  to  attend  the  field 
trip  must  submit  the  following 
information  by  telephone  or  fax  to  Frank 
Randall  at  the  Board's  offices  in 
Arlington.  Virginia;  telephone  (703) 
235-4473;  fax  (703)  235-4495. 

Non-U.S.  Citizens:  Complete  name, 
home  address,  telephone  number,  social 


security  number,  date  of  birth,  gender, 
country  of  citizenship,  passport  number 
and  expiration  date,  immigrant  alien 
status,  type  of  visa  and  expiration  date, 
name  and  address  of  employer,  name 
and  address  of  work  place  (if  different 
from  employer's),  length  of  time  in  the 
United  States,  and  alien  registration 
number.  You  must  also  bring  a  photo- 
FD  with  you  to  the  badging  office  when 
beginning  the  field  trip.  Please  indicate 
what  type  you  will  bring,  the  ID 
number,  and  the  state  where  it  was 
issued.  This  information  must  be 
provided  to  the  Board  no  later  than 
February  17.  1994.  You  also  must  bring 
your  passport  or  alien  registration  card 
with  you  to  the  badging  office  when  you 
begin  the  field  trip. 

U.S.  Citizens:  Complete  name,  home 
address,  telephone  number,  social 
security  number,  place  of  birth,  date  of 
birth,  and  your  business  name  and 
address.  You  must  also  bring  a  photo-ID 
with  you  to  the  badging  office  when 
beginning  the  field  trip.  Please  indicate 
what  type  you  will  bring,  the  ID 
number,  and  the  state  where  it  was 
issued.  All  information  must  be 
provided  to  the  Board  no  later  than 
March  4.  1994. 

The  workshop,  which  will  begin  at 
8:30  a.m.  on  March  22.  will  continue  the 
panel's  review  of  the  DOE's 
environmental  activities  at  Yucca 
Mountain,  focusing  particularly  on  the 
potential  long-term  interactions  between 
a  possible  repository  and  the  overlying 
and  surrounding  environment.  The 
workshop  also  will  explore  a  previously 
stated  Board  concern  that  experimental 
studies  might  be  needed  to  develop  the 
information  necessary  to  adequately 
forecast  the  long-term  environmental 
effects  of  a  repository. 

Panel  members  will  hear 
presentations  from  representatives  of 
the  DOE  and  its  contractors  on  the 
Thermal-Loading  Study  Design, 
evapotranspiration.  and  heat  transfer 
from  a  potential  repository  to  the 
surface  environment.  The  panel  also 
will  investigate  the  legal  requirements 
for  environmental  programs  at  Yucca 
Mountain,  and  the  implications  of  those 
legal  requirements  for  the  technical 
studies  to  be  conducted. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich.  Board  librarian, 
beginning  May  4.  1994.  For  further 
information,  contact  Frank  Randall. 
External  Affairs,  Nuclear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 
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Dated:  February  1, 1994. 
William  Barnard. 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 
IFR  Doc.  94-2674  Filed  2-4-94;  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 
Legal  Warrant  Program 

agency:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  availability. 

summary:  The  public  is  hereby  notified 
that  the  Resolution  Trust  Corporation 
(RTC)  maintains  a  program  under  which 
only  employees  designated  by  the  RTC 
as  "Legal  Officers,"  who  are  issued  a 
warrant,  execute  contracts  for  legal 
services  on  behalf  of  the  RTC.  A 
Statement  of  Qualifications  to  be.  and 
Authority  of,  an  RTC  Warranted  Legal 
Officer  (Statement),  is  available  for 
distribution  to  the  public. 
ADDRESSES:  The  Statement  may  be 
obtained  from  the  RTC  Public  Reading 
Room,  801  17th  Street  N\V., 
Washington.  DC.  phone  number  (202) 
416-6940.  fax  (202)  416-2076  (These 
are  not  toll-free  numbers),  and  from  the 
RTC  Public  Service  Centers:  Atlanta 
PSC.  Marquis  One  Tower,  suite  1100, 
245  Peachtree  Center  Avenue,  NE.. 
Atlanta.  GA.,  phone  number  (404)  225- 
5069  or  (800)  628-4362,  fax  (404)  225- 
5081;  Dallas  PSC.  Reverchon  Plaza, 
suite  130,  500  Maple  Avenue,  Dallas, 
TX.  75219.  phone  number  (214)  443- 
4860  or  (800)  782-4674.  fax  (214)  443- 
4875;  Denver  PSC.  1111  15th  Street, 
suite  101.  Denver.  CO.  80202.  phone 
number  (303)  556-6400  or  (800)  542- 
6135.  fax  (303)  556-6430;  Kansas  City 
PSC.  4900  Main  Street,  suite  200. 
Kansas  City,  KS.  64112,  phone  number 
(816)  968-7184  or  (800)  365-3342.  fax 
(816)  531-7251;  Newport  Beach  PSC. 
4000  MacArthur  Blvd..  suite  4100.  West 
Tower,  Newport  Beach.  CA.  92660. 
phone  number  (714)  263-4953  or  (800) 
283-9288.  fax  (714)  852-7674;  and 
Valley  Forge  PSC.  1000  Adams  Avenue. 
Norristown.  PA.  19403.  phone  number 
(215)  650-8500  or  (800) 782-6326.  fax 
(215)650-6168. 
EFFECTIVE  DATE:  The  statutory 
requirements  described  in  this  notice 
become  effective  on  February  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Gold.  Counsel.  RTC  Division  of 
Legal  Services.  (202)  736-0728.  This  is 
not  a  toll-free  number. 
SUPPLBNENTARY  INFORMATION:  The 
Resolution  Trust  Corporation 
Completion  Act  (RTCCA).  Public  Law 
No.  93-204.  was  enacted  on  December 


17,  1993.  Section  30  of  the  RTCCA 
added  a  new  subsection  (y)  to  section 
21 A  of  the  Federal  Home  Loan  Bank 
Act.  12  U.S.C.  1441a.  Section  30  of  the 
RTCCA  provides  that  a  person  may 
execute  or  modify  a  contract  for  goods 
or  services  on  behalf  of  the  RTC  only  if 
the  person  is  a  warranted  contracting 
officer  appointed  by  the  RTC  or  a 
managing  agent  of  a  savings  association 
under  the  conser\'atorship  of  the  RTC. 
Section  30  further  provides  that  each 
such  person  must  provide  appropriate 
certification  to  parties  contracting  with 
the  RTC.  and  that  each  contract  must 
contain  certain  notices  to  the  other 
contracting  party  regarding  the 
requirements  for  appointment  as  a 
warranted  contracting  officer  and  the 
nature  and  extent  of  the  warranted 
contracting  officer's  or  managing  agent's 
authority.  Finally,  section  30  provides 
that  any  contract  that  fails  to  meet  these 
requirements  shall  be  null  and  void  and 
shall  not  be  enforced  against  the  RTC  or 
its  agents  by  any  court. 

In  compliance  with  the  RTCCA,  the 
Office  of  General  Counsel  of  the  RTC 
(also  referred  to  as  the  Division  of  Legal 
Services),  has  developed  a  program  for 
warranting  employees  of  the  Office,  to 
be  referred  to  herein  as  "Legal  Officers." 
to  execute  contracts  for  legal  services, 
and  take  related  actions,  on  behalf  of  the 
RTC.  The  requirements  to  be  a 
warranted  Legal  Officer,  and  the  nature 
and  extent  of  the  contracting  authority 
exercised  by  any  warranted  Legal 
Officer,  are  set  forth  in  the  publicly 
available  Statement.  These  may  be 
adjusted  from  time  to  time,  with 
corresponding  updating  of  the 
Statement  and  notice  to  the  public. 

There  are  five  levels  of  Legal  Officer. 
Level  V  being  the  highest.  In  brief 
summary,  the  requirements  to  be 
appointed  as.  and  to  remain,  a  Legal 
Officer  are  a  combination  of  experience, 
training,  and  education.  The  higher  the 
level,  the  more  stringent  the 
requirements,  and  concomitantly,  the 
greater  authority  exercised. 

The  amounts  of  authority  granted  to 
each  level  of  Legal  Officer  are  as 
follows: 

Level  I:  On  a  per  contracting  action 
basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  up  to  $10,000; 

b.  Execute  task  orders  writh  total  fees 
up  to  $25,000  under  pre-established  task 
order  agreements; 

c.  Execute  contract  administrative 
changes  within  the  scope  of  a  contract 
which  do  not  affiect  delivery,  cost,  or 
schedule. 

Level  11:  On  a  per  contracting  action 
basis,  to: 


a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
$100,000: 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $200,000 
under  pre-established  task  order 
agreements; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
including  changes  in  delivery,  cost,  and 
schedule,  where  the  fees  for  the  change 
or  modification  result  in  the  modified 
contract  not  exceeding  $100,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $100,000; 

e.  Execute  contract  claim  settlements 
with  total  fees  up  to  $10,000. 

Level  HI:  On  a  per  contracting  action 
basis.  Level  in  Legal  Officers  have 
authority  to: 

a.  Execute  contracts  with  total 
estimated  fees  up  to  $250,000; 

b.  Execute  task  orders  with  total  fees 
up  to  $500,000  under  pre-established 
task  order  agreements; 

c.  Execute  administrative  clianges  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
including  changes  in  delivery,  cost,  and 
schedule,  where  the  fees  for  the  change 
or  modification  result  in  the  modified 
contract  not  exceeding  $250,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $250,000;  and 

e.  Execute  contract  claim  settlements 
with  total  fees  up  to  $100,000. 

Level  IV  Legal  Officers  in  the 
Washington,  DC  office  have  authority, 
on  a  per  contracting  action  basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
$2,000,000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $2,000,000; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  and 
task  orders  and  contract  modifications 
including  changes  in  delivery,  cost  or 
schedule,  where  the  fees  for  the  change 
or  modifications  result  in  the  modified 
contract  not  exceeding  $2,000,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $1,000,000;  and 

e.  Execute  contract  claim  settlements 
with  fees  up  to  $200,000. 

Level  IV  Legal  Officers  in  field  offices 
have  authority,  on  a  per  contracting 
action  basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
$1,000,000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $1,000,000; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
including  changes  in  delivery,  cost,  and 
schedule,  where  the  fees  for  the  change 
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or  modification  result  in  the  modified 
contract  not  exceeding  $1,000,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $500,000;  and 

e.  Execute  contract  claim  settlements 
with  total  fees  up  to  $100,000. 

The  Level  V  Legal  Officer  (the  General 
Counsel  of  the  RTC),  on  a  per 
contracting  action  basis,  has  unlimited 
authority  to: 

a.  Execute  contracts,  including  task 
order  agreements; 

b.  Execute  task  orders; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
thereof; 

d.  Execute  contract  terminations;  and 

e.  Execute  contract  claim  settlements. 
Legal  Officers  are  given  a  certificate  of 

appointment,  showing  the  level  of  the 
warrant.  The  certificate  shall  be  signed 
by  RTC's  General  Counsel.  This 
certificate,  or  a  copy,  must  be  presented 
prior  to  executing  a  contract  or  taking 
one  of  the  other  actions  listed  above. 

The  public  should  be  aware  that  this 
notice,  and  the  referenced  Statement, 
apply  only  to  RTC  contracts  for  the 
provision  of  legal  services.  The  RTC  on 
January  21,  1994  (59  FR  3382)  issued  a 
notice,  summarizing  the  parameters  of 
the  correlative  Warranted  Contracting 
Officer  program  for  contracts  for  non- 
legal  services,  and  is  making  publicly 
available  a  corresponding  statement  of 
the  parameters  of  that  program. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
Secretary. 
|FR  Doc.  94-2647  Filed  2-4-94;  8:45  am] 
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Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  Relating  to  the  Listing  of 
Options  on  American  Depositary 
Receipts 

January  31.  1994. 
L  Introduction 

On  October  12, 1993,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to<he  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19fb)(l)  of  the  Securities 


Exchange  Act  of  1934  ("Act")i  and  Rule 
19b— 4  thereunder.^  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  American 
Depositary  Receipts  ("ADRs")  where 
50%  or  more  of  the  world-wide  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33103 
(October  25, 1993),  58  FR  58357 
(November  1,  1993).  No  comments  were 
received  on  the  proposed  rule  change.a 

n.  Description 

On  November  27, 1992,  the 
Commission  approved  an  Amex 
proposal  to  list  and  trade  ADR  options 
where  the  underlying  foreign  security  is 
subject  to  a  comprehensive  surveillance 
sharing  agreement  and  the  underlying 
ADR  meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.*  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  Amex  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options'  listing  without  an  agreement. 
Second,  the  Amex's  initial  listing 
standards  require  that  the  ADRs 
underlyir.ejhe  Exchange-listed  options 
have  a  "float"  of  7,000,000  ADRs 
outstanding,  2.000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 


'15U.S.C.  78s(b)(l)(1988). 

i  17  CFR  240  19b-4  (1993). 

iThe  proposal  was  aniended  on  December  23. 
1993  to  clarify  the  procedure  the  CBOE  would  use 
to  determine  whether  50%  or  more  of  the  world- 
wide trading  volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market.  Letter  from 
Claire  P.  McGrath.  Managing  Director  and  Special 
Counsel.  Derivative  Securities.  Amex.  to  Richard 
Zack.  Branch  Chief.  Office  of  Derivatives 
Regulation,  Division  of  Market  Regulation 
("Division").  Commission,  dated  December  23. 
1993  ("Amendment  No.  1").  In  addition,  although 
the  proposal  originally  contained  a  request  to  list 
options  on  ADRs  representing  shares  of  Teva 
Pharmaceutical  Industries  and  VTF  Sociedad 
Anonima,  it  is  not  necessary  for  the  Commission  to 
specifically  approve  the  listing  of  these  options. 
Under  the  current  approval  order,  these  options  are 
eligible  for  listing,  without  further  action  by  the 
Co.mmission,  if  they  meet  Amex  listing  standards, 
as  amended  by  this  order. 

<  Securities  Exchange  Act  Release  No.  31529 
(November  27.  1992),  57  FR  57248  (December  3, 
1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  tlie  Amex  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  "float "  of  6,300,000  ADRs, 
1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  Amex  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  Amex  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  Amex  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world- 
wide trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  Amex  and  the 
primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade.* 

The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market,  the  Amex  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.6  Under  the  proposal,  the  Amex 


^  Under  the  propo.sal.  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  whic  h  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specifically  authorized  the  listing.  The 
Commission  would  give  such  authorization  in  the 
context  of  approving  a  rule  filing  submitted  under 
Section  19  of  the  Act  and  Rule  19b-4.  thereunder. 

«  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
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will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer's  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
The  combined  trading  volume  for  all 
classes  of  the  foreign  issuer's  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.'  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security.^ 

The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG")  9  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 
System  (••ITS").io  The  U.S.  self- 


foreign  issuer  and  ADRs  that  overly  any  one  of 
these  classes  of  common  slock.  See  Letter  from 
Claire  P.  McCrath.  Managii:g  Director  and  Special 
Counsel.  Derivative  Securities,  Aniex.  to  Richard 
Zack.  Branch  Chief.  OfGce  of  Derivatives 
Regulation.  Division.  Commission,  dated  January  6. 
1994  (".'JDR  Letter"). 

'  See  ADR  Letter,  supra  note  6.  and  telephone 
conversation  between  Claire  P.  McGrath.  Managing 
Director  and  Special  Counsel,  Derivative  Securities. 
Amex.  and  Brad  Ritter.  Attorney,  Office  of 
DerivativBS  Regulation.  Division,  Commission. 
January  27.  1994. 

■  See  ADR  Letter,  stipro  note  6.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
'  of  world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  Amex  also  represents  that  it  will  use  its  best 
efforts  to  discover  ail  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities)  underlying  the  ADR  optioiu  trades. 

0  ISC  was  formed  on  July  14. 1963  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14. 
1983.  The  most  recent  amendment  to  the  ISC 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29.  1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29,  1990. 
The  members  of  the  ISG  are:  the  Amex.  the  Boston 
Stock  Exchange,  Inc.  CBSE").  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE").  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"),  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE"),  the  National  Association  of 
Securities  Dealers.  Inc.  C'NA.SD"),  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"),  the  Pacific  Slock 
Exchange.  Inc.  fPSE").  and  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"). 

">ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for.-  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  availat>le 
from  any  participant  for  multiple  trading  securities: 


regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex.  the  BSE.  the  CBOE.  the  CHX.  the 
CSE.  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx." 

III.  Discussion 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5). 12  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs.  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities.' 3  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.14  In  sum.  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock. 's 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  Amex  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First;  Amex  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  Amex's  uniform  options  listing 
standards  in  all  respects.  As  described 


(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets:  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets:  and  (4)  routing  orders  from  a 
pa.ticipating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  I  fS  participant  markets.  The 
N,\SD"s  Comp'.iter  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 

"See  ADR  Letter,  supm note 6. 

"15  U.S.C.  789f(b)(5)  (198B). 

"For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficieot  cash  available 
until  a  future  date,  he  can  purchase  an  .^DR  option 
now  for  less  money  and  exercise  the  option  to 
purcha.se  the  ADRs  at  a  later  date. 

'«  See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  96th  Cong.,  1st  sess.  (Comm.  Print  No. 
96-IFC3,  December  22.  1978). 

"Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  ihe 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  bed£ii>g  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  Amex  made  a 
reasonable  inquiry  to  evaluate  foreign 
securities  underlying  the  ADR  options 
to  ensure  that  these  securities  are 
generally  consistent  with  the 
requirements  set  forth  in  the  Exchange's 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  Amex 
standard.  The  Commission  believes, 
however,  that  requiring  the  Amex  to 
review  the  foreign  securities  underlying 
the  ADR  options  to  ensure  that  they  are 
generally  consistent  with  the  Exchange's 
options  listing  standards,  along  with 
other  market  safeguards  will  adequately 
protect  investors  from  the  possibility 
that  these  ADR  options  can  be 
potentially  manipulated.'^ 

Third,  the  Amex  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  Amex  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  Amex 
to  detect  or  deter  manipulation  because 
the  proposal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underlying 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 
regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISG,  which  will  provide  for  the 
exchange  of  necessary  surveillance 


"•  For  example,  we  would  expect  Ihe  Exchange  to 
consider  delisting  an  option  oo  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 
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Information  concerning  trading  activity 
in  the  ADR  options,  and  tlie  respective 
underlying  ADR  market."' 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exchange  trading  the  stock 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 
In  particular,  the  Commission  notes  that 
s\irveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  seciirity  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  beheves  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace.  »•  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  sec\irities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

Under  the  current  proposal,  the 
Commission  believes  that  it  is 
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>'  Se«  ADR  Letter,  supra  note  & 

'•See  also  Securities  Exchange  Act  Reieaae  Na 
26653  (lUlaxcb  21,  1969).  S4  FR  1270S  (orxier 
approving  the  trading  of  option*  on  tl>e 
Intemalional  Marliet  Inckex  ("IMI"),  an  index 
comprised  of  ADR«  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approvaJ  order, 
the  Commission  specificaii;  required  that  there  be 
comprehensive  surveillance  siiaring  agreements  in 
place  between  the  Amex  and  the  foreign  exchanges 
on  which  the  securities  underljrlng  the  ADRs  trade 
so  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveilUnc*  sharing 
agreements. 


appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  %vith  the 
foreign  market  where  the  underlying 
security  traded,  as  long  as  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 
Specifically,  the  proposed  listing 
standards  require  that  50%  or  more  of 
the  world-wide  trading  volume  in  the 
underlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE.  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 
ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  ADR  market  rather 
than  the  foreign  market  where  the 
security  underlying  the  ADR  trades. 

Moreoever,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S.  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  secxirity 
underlying  the  ADR  option. 
Specifically,  the  Amex  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underljring  ADR,  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security."  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  trading  volume  for  ADRs 
overlying  any  class  of  the  foreign 
issuer's  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combined  world-wide  trading  volume 
for  all  classes  of  the  issuer's  stock  and 
all  ADRs  that  overlie  any  of  these 
dasses.2o 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 
percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 
market,2>  the  U.S.  ADR  market  operates 


<»See  supra  note  6,  and  accompanying  text 

io/d. 

a«  We  note  that  it  ta  appropriate  to  view  the  U.S. 
ADR  market  as  a  single  market  wen  though  It  is 
made  up  of  several  national  securities  exchanges 
and  the  NASD.  The  Commiasion  notes  that  all  of 
the  markets  on  which  or  through  which  these  ADRs 


as  the  price  discwvery  market  for  the 
foreign  secxirities  [i.e.,  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  Uie  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 
Therefore,  because  the  Amex,  and  all 
the  other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  the  ISG,  the  Commission 
believes  that  there  is  an  effective 
surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
merely  clarifies  how  the  Amex  will 
determine  whether  or  not  less  than  50% 
(or  less  than  30%,  in  the  case  of  the 
maintenance  standard]  of  the  world- 
wide trading  volume  in  the  underlying 
foreign  security  (as  represented  by 
ADRs,  common  stock  and  any  other 
related  securities)  occurs  in  the  U.S. 
ADR  market.  The  Commission  believes 
that  this  amendment  strengthens  the 
proposal  by  ensuring  that  tne  standard 
will  be  applied  consistently  by  all  the 
markets  seeking  to  list  ADR  options  and 
raises  no  new  issues. 

Accordingly,  because  the  Commission 
believes  that  the  amendment  makes 
clarifying,  non-substantive  changes  to 
the  proposal,  the  Commission  finds  that 
it  is  consistent  with  Sections  19(b)(2)   ♦ 
and  6(b)(5)  of  the  Act  22  to  approve 
Amendment  No.  1  to  the  Amex's 
proposal  on  an  accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  IX: 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


could  trade  are  linked  together  by  ITS.  The 
Commission  furJhar  notes  that  one  matkst.  the 
NYSE,  r\-pically  operates  as  the  primary  exchange 
on  which  trades  in  U.S.  AORs  are  executed. 
"  15  U.S.C  78e0>«2)  and  78frb)(5)  (19881 
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proposed  rule  ciiange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provlsions^f  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NfW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28, 1994. 

It  is  Therefore  Ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-93-28)  is  approved,  effective 
February  7, 1994.  Accordingly,  the 
Exchange  may  submit  listing  certificates 
for  ADR  options  as  specified  herein  on 
February  7, 1994  pursuant  to  Rule 
12dl-3  under  the  Act  and  commence 
trading  in  the  options  according  to  the 
time  parameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 24 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc  94-2718  Filed  2^-94;  8:45  am] 
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[Release  No.  34-33554;  International  Series 
Release  No.  633;  File  No.  SR-CB0E-e3- 

3q 

Seif*negulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving,  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1  and  2 
to,  a  Proposed  Rule  Change  Relating 
to  the  Listing  of  Options  on  American 
Depositary  Receipts 

January  31, 1994. 
L  IntroductioD 

On  September  21, 1993,  the  Chicago 
Board  Options  Exchange,  hic.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19rb)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act")i  and  Rule 
19b— 4  thereunder, 2  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  American 
Deposi'.iry  Receipts  ("ADRs")  where 
50%  or  more  of  the  world-wide  trading 


volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33102 
(October  25, 1993),  58  FR  58356 
(November  1, 1993).  No  comments  were 
received  on  the  proposed  rule  change.  3 

n.  Description 

On  November  27, 1992,  the 
Commission  approved  a  CBOE  proposal 
to  list  and  trade  ADR  options  wnere  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.*  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  CBOE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options,  listing  without  an  agreement. 
Second,  the  CBOE's  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-Usted  options 
have  a  "float"  of  7,000,000  ADRs 
outstanding.  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  CBOE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  "float"  of  6,300,000  ADRs, 


"15  U.S.C  78»(b)(2)  (1988). 
"17  CFR  200.30-3(aXl2)  (1993). 
» 15  U.S.C  78(b)(1)  (1988). 
'  17  CFR  240.196-4  (1093). 


3  Two  amendments  were  made  to  the  proposal. 
First,  the  proposal  was  amended  on  October  25, 
1993  to  delete  a  sentence  from  the  proposed  rule 
that  defined  an  "effective  surveillance  agreement" 
as  an  agreement  that  meets  the  standards  for 
effectiveness  established  by  the  Commission.  Letter 
from  William  J.  Barclay,  Vice  President,  Strategic 
Planning  and  International  Development.  CBOE,  to 
Richard  L  Zack.  Branch  Chief,  Office  of  Derivatives 
Regulation.  Division  of  Market  Regulation 
("Division").  Commission,  dated  October  25, 1993 
("Amendment  No.  1").  Second,  the  proposal  was 
amended  on  January  26. 1994  to  clarify  the 
procedure  the  CBOE  would  use  to  determine 
whether  the  50%  of  the  world-wide  trading  volume 
of  the  underlying  foreign  security  occurs  in  the  U.S. 
ADR  market.  Letter  from  Richard  G.  DuFour. 
Executive  Vice  President.  CBOE.  to  Richard  L.  Zack. 
Branch  Chief.  Office  of  Derivatives  Regulation. 
Division,  Commission,  dated  January  26,  1994 
("Amendment  No.  2"). 

*  Securities  Exchange  Act  Release  No.  31531 
(November  27. 1992).  57  FR  57250  (December  3. 
1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  CBOE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  CBOE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  CBOE  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world- 
wide trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  CBOE  and  the 
primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade.* 

The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market,  the  CBOE  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.6  Under  the  proposal,  the  CBOE 
will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 


>  Under  the  proposal,  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specifically  authorized  the  listing.  The 
Commission  would  give  such  authorization  in  the 
context  of  approving  a  rule  filing  submitted  under 
Section  19  of  the  Act  and  Rule  19b-4,  thereunder. 

*  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
foreign  issuer  and  ADRs  that  overlie  any  one  of 
these  classes  of  common  stock.  See  letter  from 
Richard  G.  DuFour,  Executive  Vice  President, 
CBOE,  to  Richard  L  Zack.  Branch  Chief,  Office  of 
Derivatives  Regulation.  Division,  Conunission. 
dated  January  26, 1994  ("ADR  Letter"). 
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U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer's  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer's  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.'  The  above  noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security." 

The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Inlermarket  Surveillance  Group 
("ISG")»  and  whose  mai^ets  are  linked 
together  by  the  Intermarket  Trading 
System  ("ITS'l.io  The  U.S.  self- 


'  See  ADR  Letter,  fupro  note  6,  and  telephone 
conversation  between  Richiird  G.  DuFour,  Executive 
Vice  President,  CBOE,  and  B.'ad  Riltei.  Attorney, 
OfRce  of  Derivatives  Regulation,  Division, 
Commission,  on  fanuary  27,  1994. 

•  See  ADR  Letter,  i up/n  note  6.  Under  this 
calculation,  the  trading  volume  Sor  any  U.S.  ADK 
trading  on  an  exchange  Ihat  Is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  CBOE  also  represents  that  it  will  use  its  best 
efforts  to  di»(X)ver  all  market*  (foreign  and  U.S.)  on 
which  the  foreign  secu.'ity  (and  any  reiated 
securities)  underlying  the  ADR  options  trades. 

>•  ISG  was  formed  on  July  14, 19»3  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  slock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14, 
1983.  The  most  recent  amendment  to  the  LSG 
Agreement,  which  incorporates  the  origirkal 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29,  1990. 
See  Second  Amendment  to  the  Interrr^arket 
Surveillajice  Group  Agreement,  January  29.  1990. 
The  members  of  the  ISO  are:  the  American  Stock 
Exchange.  Inc.  ("AMEX"),  the  Boston  Slock 
Exchange,  Inc.  ("BSE  "),  the  CBOE,  the  Chicago 
Slock  Exchange,  Inc.  fCHX"),  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"),  the  National  Association  of 
Securities  Deaiers,  toe  ("NASD"),  the  New  York 
Slock  Exchange,  Inc  ("NYSE"),  the  Pacific  Stock 
Exchange,  Inc  ( "PSE'O,  and  the  Philadelphia  Slock 
Exchange,  Inc.  ("I»hbj"'). 

'ofTS  isi  a  rommunicalions  system  designed  to 
facilitate  trading  an»i>g  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  infomulioa 
The  system  links  the  particij>ant  markets  and 
provides  facilities  and  procedures  for:  (1)  The 
display  of  composile  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiple  trading  securities, 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  lo  all  participaling  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets:  and  |4)  routing  orders  from  a 
participating  market  lo  a  participating  market  with 
a  better  price.  The  exchange*  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  fTS  for  ADRs. 


regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex,  the  BSE.  the  CBOE,  the  CHX.  the 
CSE.  the  NASD,  the  NYSE,  the  PSE,  and 
thePhbc.n 

m.  Discussion 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Section 
6(b)(5).i*  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities."  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opfiortunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.!*  In  sum,  options  on 
ADRs  likely  engender  the  same  beneHts 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock.'* 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  CBOE  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First.  CBOE  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  CBOE's  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  CBOE  make  a 
reasonable  inquiry  to  evaluate  foreign 


>>  See  ADR  Letter,  supto  note  6. 

"15  U.SC  78m)X5Kl9«8). 

"For  example,  if  an  Investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficient  cbsb  available 
until  a  future  date,  be  can  purchase  an  ADR  option 
DOW  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  daia. 

>4  See  eg.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  9t>th  Cong ,  1st  Sess.  (Comm.  Pnnl  No. 
96-1FC3,  December  22, 19781 

>'  Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  it  in  the  public 
interest.  Such  a  finding  would  be  difficull  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  fuiKtion.  because  any  ber>efita  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  ntarkets,  and  other  valid  regulatory 
concerns. 


securities  underlying  the  ADR  options 
to  ensure  that  these  securities  are 
generally  consistent  with  the 
requirements  set  forth  in  the  Exchange's 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  resi>ect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  CBOE 
standard.  The  Commission  believes, 
however,  however,  that  requiring  the 
CBOE  to  review  the  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  they  are  generally  consistent  with 
the  Exchange's  options  listing 
standards,  along  with  other  market 
safeguards,  will  adequately  protect 
investors  from  the  possibility  that  these 
ADR  options  can  be  potentially 
manipulated. i« 

Third,  the  CBOE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
defect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  CBOE  to  have  a  comprehensive 
surveillance  sharing  agieement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  t)ie  Commission  believes  that  this 
does  not  impair  the  ability  of  the  CBOE 
to  detect  or  deter  manipulation  because 
the  proposal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underljing 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 
regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISG.  which  will  provide  for  the 
exchange  of  necessary  surveillance 
information  concerning  trading  activity 
in  the  ADR  options,  and  the  respective 
underlying  ADR  market." 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  tbe  sharing  of 
information  between  an  exchange 


">For  example,  we  would  expect  the  Exrila^pe  lo 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standfirtis.  or  if 
the  security  underh-iitg  the  ADR  iaiied  lo  meet 
other  stanoards  that  raised  manipulative  concerns. 

' '  See  ADR  Letter.  5upra  note  6. 
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proposing  to  list  an  equity  option  and 
the  exchange  trading  the  stock 
underlying  the  equity  option  is        -  • 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 
In  Particular,  the  Commission  notes  that 
surveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs.  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underl>'ing  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace. i«  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

Under  the  current  proposal,  however.  ' 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
sur\'eillance  sharing  agreement  with  the 
foreign  market  where  the  underlying 
security  trades,  as  long  as  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 


'"Se«  alio  securities  Exchange  Act  Release  No. 
26653  (Nterch  21.  1989).  52  FR  12705  (order 
approviitg  (be  trading  of  options  on  the 
Inlemalioaal  Market  Index  ("IMI").  an  index 
comprised  of  ADRs  traded  in  the  United  States 
tiased  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  sharing  agreements  in 
place  between  the  Amex  and  the  foreign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
so  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements. 


Specifically,  the  proposed  listing 
standards  require  that  50%  or  more  of 
the  world-wide  trading  volume  in  the 
unuerlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex.  the  BSE.  the  CBOE,  the  CHX.  the 
CSE.  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 
ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  ADR  market  rather 
than  the  market  where  the  security 
underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S.  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 
Specifically,  the  CBOE  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR,  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security. is  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  trading  volume  for  ADRs 
overlying  any  class  of  the  foreign 
issuer's  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combined  world-wide  trading  volume 
for  all  classes  of  the  issuer's  stock  and 
all  ADRs  that  overlie  any  of  these 
classes.  20 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantiaf 
percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 
market.21  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  {i.e.,  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  the  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 


"See  svpw  note  6.  and  accompanying  text. 

MM. 

2'  We  note  that  it  is  appropriate  to  view  the  U.S. 
ADR  market  as  a  single  market  even  though  it  is 
made  up  of  several  national  securities  exchanges 
and  the  NASD.  The  Commission  notes  that  all  of 
the  markets  on  which  or  through  which  these  ADRs 
could  trade  are  linked  together  by  ITS.  The 
Conunission  further  notes  that  one  market,  the 
NYSE,  typically  operates  as  the  primary  exchange 
on  which  trades  in  U.S.  ADRs  are  executed. 


detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 
Therefore,  because  the  CBOE,  and  all 
the  other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  the  ISG,  the  Commission 
believes  that  there  is  an  effective 
surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  for 
approving  Amendments  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  First,  Amendment 
No.  1  deletes,  from  the  proposal,  a 
sentence  that  defines  an  "effective 
surveillance  sharing  agreement"  as  an 
agreement  that  meets  the  standards  for 
effectiveness  established  by  the 
Commission.  The  Commission  believes 
that  this  definition  has  little  substantive 
effect  on  the  proposal  and  could  create 
confusion  in  light  of  the  fact  that  the 
Division  classifies  surveillance  sharing 
agreements  as  either  comprehensive  or 
market  information  agreements. 

Second,  Amendment  No.  2  merely 
clarifies  how  the  CBOE  will  determine 
whether  not  less  than  50%  (or  less  than 
30%,  in  the  ca^  of  the  maintenance 
standard)  of  the  world-wide  trading 
volume  in  the  underlying  foreign 
security  (as  represented  by  ADRs, 
common  stock  and  any  other  related 
securities)  occurs  in  the  U.S.  ADR 
market.  The  Commission  believes  that 
this  amendment  strengthens  the 
proposal  by  ensuring  that  the  standard 
will  be  applied  consistently  by  all  the 
markets  seeking  to  list  ADR  options  and 
raises  no  new  issues. 

Accordingly,  because  the  Commission 
believes  that  the  amendments  make 
clarifying,  non-substantive  changes  to 
the  proposal,  the  Commission  finds  that 
it  is  consistent  with  Sections  19(b)(2) 
and  6(b)(5)  of  the  Act  22  to  approve 
Amendment  Nos.  1  and  2  to  the  CBOE's 
proposal  on  an  accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


"15  U.S.C.  78s(b)(2)  and  78f(b)(5)  (1988). 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NVV., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28, 1994. 

It  is  tnerefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-38)  is  approved,  effective 
February  7, 1994.  Accordingly,  the 
Exchange  may  submit  listing  certificates 
for  ADR  options  as  specified  herein  on 
February  7, 1994  pursuant  to  Rule 
12dl-3  under  the  Act  and  commence 
trading  in  the  options  according  to  the 
time  parameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-2716  Filed  2-4-94:  8:45  am] 
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[Release  No.  34-33556;  File  No.  SR-MSTC- 
94-01] 

Self- Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Order  Granting 
Temporary  Approval  on  an  Accelerated 
Basis  of  a  Proposed  Rule  Change 
Concerning  the  Institutional 
Participant  Services  Program 

January  31,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  6, 1994,  the  Midwest  Securities 
and  Trust  Company  ("MSTC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  MSTC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
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interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  on  a  temporary  basis 
through  January  31, 1995. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
temporary  approval  of  (i)  the 
Institutional  Participant  Services 
Program  ("Program")  and  (ii)  the 
Institutional  Participant  ("Institutions") 
category  of  participants. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  Sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Commission  has  approved  the 
Program  on  a  temporary  basis  through 
January  31,  1994.2  The  rationale  for 
initially  approving  the  rule  change  on  a 
temporary  basis  was  to  provide  MSTC 
with  the  opportunity  to  formulate  more 
definitive  financial  and  operational 
standards  for  Institutions  that  desire  to 
participate  in  the  Program.  On 
December  26,  1990,  MSTC  filed  a 
proposed  rule  change  3  which  proposed 
more  definitive  standards  and  which 
requested  permanent  approval  of  the 
Program.*  In  order  to  provide  the 
Commission  and  MSTC  with  the 
opportunity  to  continue  their  studies  of 
these  standards  while  providing 
continuity  of  service  to  Institutions 
participating  in  the  Program,  MSTC 
requests  that  the  Commission  grant 
temporary  approval  of  this  proposed 


J3  15  U.S.C  78s(b)(2)  (198«). 
"17  CFR  200.3O-3(a)(12)  (1993). 
•  IS  U.S-C  78s(b)(l)  (1988). 


2  Securities  Exchange  Act  Release  Nos.  27752 
(March  1,  1990),  55  FR  8271  [File  No.  SR-MSTC- 
89-05);  28844  (February  1.  1991),  56  FR  5035  (File 
No.  SR-MSTC-91-01):  29493  (July  26.  1991),  56  FR 
36854  [File  No.  SR-MSTC-91-031;  30326  (January 
31.  1992),  57  FR  4783  |File  No.  SR-MSTC-92-Oll; 
30981  (August  10,  1992),  57  FR  35616  (File  No.  Sr- 
MSTC-92-061;  and  31798  ()anuary  29.  1993),  58  FR 
7276  (File  No.  SR-MSTC-92-1 1]  (collectively 
referred  to  as  "temporary  approval  orders"). 

5  File  No.  SR-MSTC-90-10. 

<  For  a  complete  description  of  the  services 
offered  and  the  current  standards  of  fmancial  and 
operational  capabilities  for  Institutions,  refer  to  the 
temporary  approval  orders. 


rule  change  on  an  accelerated  basis 
under  the  terms  of  the  previous 
temporary  approval  orders  through 
January  31, 1995.  MSTC  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  17A  of  the  Act*  because  i» 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  help  perfect  the 
national  system  for  the  clearance  and 
settlement  of  securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  believes  that  no  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MSTC  has  not  received  any  comments 
from  participants  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and,  in 
particular,  with  the  requirements  of 
section  17A(b)(3)  (A)  and  (F)  of  the 
Act.  6  Those  sections  require  that  the 
rules  and  organizational  structure  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  for  the  national  system 
for  the  prompt  and  accurate  clearance 
and  settlement  of  securities 
transactions.  The  Commission  believes 
that  MSTC's  proposal  will  help  achieve 
these  requirements  by  providing 
Institutions  with  the  opportunity  to 
participate  directly  in  the  national 
market  system  through  MSTC's 
Program. 

MSTC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  the 
filing.  The  Commission  finds  good 
cause  for  so  approving  the  proposed 
rule  change  because  such  accelerated 
approval  will  permit  MSTC  to  offer 
continuity  of  service  to  Institutions  that 
currently  participate  in  the  Program 
while  providing  the  Commission  and 
MSTC  with  additional  time  to  analyze 
MSTC's  proposed  standards  of 
participation  and  of  financial  and 
operational  capabilities  for  Institutions. 
The  Commission  does  not  anticipate 


'15U.S.C.  78q-l  (1988). 

•  15  U.S.C  7««J-l(b)(3)  (A)  and  (F)  (1988). 
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that  it  will  receive  any  negative 
comments  on  the  proposed  rule  change 
in  light  of  the  fact  that  no  comments 
have  been  received  on  the  proposals 
approved  in  the  temporary  approval 
orders,  which  were  identical  in 
substance  to  this  proposed  rule  change. 
Furthermore,  the  Commission  notes  that 
the  f*rogram  has  operated  without 
incident  during  the  previous  temporary 
approval  periods. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC  All 
submissions  should  refer  to  File  No. 
SR-MSTC-94-01  and  should  be 
submitted  by  February'  28, 1994. 

It  js  therefore  ordered.  Pursuant  to 
Section  19(bX2)  of  the  Act  J  that  the 
proposed  rule  change  (File  No.  Sfl- 
MSTC-94-01)  be.  and  hereby  is. 
approved  on  an  accelerated  basis 
through  January  31.  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulaticti,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-2722  Filed  2-4-94;  8:45  am] 
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[Release  No.  34-33S52;  International  Sefles 
Release  Na  631 ;  F«e  No.  SR-NYSE-e»-431 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
and  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
of  Options  on  American  Depositary 
Receipts 

January  31. 1994. 

Pursuant  to  section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934 


("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  October  28. 1993, 
the  New  York  Stock  Exchange.  Inc.. 
( "NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  TTie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.* 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  Rules 
715  and  716  to  provide  for  the  listing 
and  trading  of  options  on  American 
•Depositary  Receipts  ("ADRs'T  where 
50%  or  more  of  the  world-wide  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  NYSE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Reguiatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  November  27. 1992.  the 
Commission  approved  a  NYSE  proposal 
to  list  and  trade  ADR  options  where  the 
underiying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underiying  ADR 
meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.'  First,  the  ADR  Approval 


'  15  U.S.C.  7es(b)(2)  (1968). 
"17  CFR  200.3O-3(a)(121  (1992). 


'  The  proposal  was  ameoded  oo  JaDuaT7  10. 1994 
to  clarify  thie  procedure  the  NYS£  would  uie  lo 
determine  whether  50%  or  more  of  ihe  world-wide 
trading  volume  of  the  undarlyiiis  foreign  security 
occurs  io  the  VS.  ADR  market.  Letter  from  James 
E.  Buck.  Senior  Vice  President  and  Secrslary. 
NYSE,  to  Richard  Zack.  Branch  Chief.  Office  of 
Ilerivatives  Regulation,  Division  of  Market 
Regulation  T'DivisJonL  Commission,  dated 
January  10. 1994 1~ Amendment  No.  1"J. 

z  Securities  Exchange  Ad  Release  No.  31 528 
(November  27, 1992).  57  FR  57256  {Decamber  3. 


Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  NYSE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  imless  the 
Commission  otherwise  approves  the' 
options'  listing  without  an  agreement. 
Second,  the  NYSE's  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  "float"  of  7,000.000  ADRs 
outstanding,  2.000  shareholders,  trading 
volume  of  at  least  2.400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7  V2  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  NYSE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  "float"  of  6.300.000  ADRs. 
1.600  shareholders,  trading  volume  of  at 
least  1.800.000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  NYSE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noteid  listing 
requirements. 

Furthermore,  the  NYSE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  NYSE  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world- 
wide trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  ^ove-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  NYSE  and  the 


1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provide*,  among 
other  things,  for  Ihe  exchange  of  market  trading 
activity,  clearing  activity,  and  the  ideality  of  (ha 
ultimate  purchaser  or  seUer  of  the  securities  traded. 


I 

Federal  Register  /  Vol.  59.  No.  25  /  Monday,  February  7.  1994  /  Notices 


5627 


primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade.' 

The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market,  the  NYSE  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.*  Under  the  proposal,  the  NYSE 
will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer's  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer's  common 
slock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security. s 

The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG")6  and  whose  markets  are  linked 


'  Under  the  proposal,  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specifically  authorized  the  listing.  The 
Commission  would  give  such  authorization  in  the 
context  of  approving  a  rule  Tiling  submitted  under 
section  19  of  the  Act  and  Rule  19b— 4,  thereunder. 

*  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
foreign  issuer  and  ADRs  that  overlie  any  one  of 
these  classes  of  common  stock.  See  Letter  from 
James  E.  Buck.  Senior  Vice  President  and  Secretary. 
NYSE,  to  Richard  Zack.  Branch  Chief,  Office  of 
Derivatives  Regulation,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
January  10. 1994  ("ADR  Letter"). 

s  See  ADR  Letter,  supra  note  4.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  NYSE  also  represents  that  it  will  use  its  best 
efforts  to  di.<icover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities)  underlying  the  ADR  options  trades. 

•ISG  was  formed  on  July  14,  1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29,  1990. 


together  by  the  Intermarket  Trading 
System  ("ITS").'  The  U.S.  self- 
regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex.  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx.8 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.a  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  h-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act.io 


The  members  of  the  ISG  are:  The  American  Stock 
Exchange,  Inc.  ("Amex"),  the  Boston  Stock 
Exchange,  Inc.  ("BSE"),  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE").  the  Chicago  Stock 
Exchange,  Inc.  ("CHX").  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"1.  !he  NYSE,  the 
Pacific  Stock  Exchange.  Inc.  ("PSE")  and  the 
Philadelphia  Slock  Exchange.  Inc.  ( "Phlx"). 

'  ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  ba.sed  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for;  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply  trading  securities; 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets:  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets:  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 

•See  ADR  letter,  supra  note  4. 

•15U.S.C.  78fft))(1988). 

'<>  15  U.S.C  78s(b)(2)  (1988). 


The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5). n  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs,  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities.iz  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs,  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.' 3  In  sum,  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock,  i* 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  NYSE  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First,  NYSE  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  NYSE's  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  NYSE  make  a 
reasonable  inquiry  to  evaluate  foreign 
securities  underlying  the  ADR  options 
to  ensure  that  these  securities  are 
generally  consistent  with  the 
requirements  set  forth  in  the  Exchange's 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 


■>  15  U.S.C  78nb)(5)  (1988). 

'^For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  .^DR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

"See  e.g.,  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  96th  Cong.,  1st  Sess.  (Comm.  Print  No. 
96-IFC3,  December  22, 1978). 

"Pursuant  to  section  6(b)(5)  of  the  Act.  the 
Conunission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  flnding  would  be  difficult  for  a 
derivative  instrument  that  .served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 
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options  listing  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  the 
ADR  may  be  less  than  the  NYSE 
standard.  The  Commission  believes, 
however,  that  requiring  the  NYSE  to 
review  the  foreign  securities  underlying 
the  ADR  options  to  ensure  that  they  are 
generally  consistent  with  the  Exchange's 
options  listing  standards,  along  with 
other  market  safeguards,  will  adequately 
protect  investors  from  the  possibility 
that  these  ADR  options  can  be 
potentially  manipulated.is 

Third,  the  NYSE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  NYSE  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  NYSE 
to  detect  or  deter  manipulation  because 
the  propo.sal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underlying 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 
regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISO.  which  will  provide  for  the 
exchange  of  necessary  surveillance 
information  concerning  trading  activity 
in  the  ADR  options,  and  the  respective 
underlying  AJDR  market. '» 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exchange  trading  the  stock 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 
In  particular,  the  Commission  notes  that 
surveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 


information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
OCC1U-.  These  agreements  are  especially 
important  in  the  context  of  deri\-ative 
products  based  on  foreign  securities 
because  they  facilitate  the  collecUor.  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs.  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  whicfa 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace. »'  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

Under  the  ciurent  proposal,  howe%'er, 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  vnih  the 
foreign  market  where  the  underlying 
security  trades,  as  long  as.  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 
Specincally,  the  proposed  listing 
standards  require  that  at  least  50%  of 
the  world-wide  trading  volume  in  the 
underlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  die 
Aroex,  the  BSE.  the  CBOE.  the  CHX.  the 
CSE,  the  NASD,  the  NYSE,  the  PSE.  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 


"For  example,  we  *rould  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underiying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underhying  t^e  ADR  failed  to  meet 
other  standards  That  raised  manipulative  concerns. 

'•  See  ADR  Letter,  supra  note  4. 


"  See  also  Securities  Exchange  Ad  Release  No. 
26653  (March  21.  1989).  M  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  ("IMl").  an  index 
comprised  of  ADRs  traded  in  the  United  Statet 
based  on  foreign  securities).  In  this  approval  order, 
the  Commisston  specifically  reqrlired  that  there  be 
comprehensive  surveillatK»  sharing  agreements  In 
place  between  the  Amex  and  the  foreign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
so  that  a  substantial  percentage  ol  the  index  was 
covered  by  comprehensive  tuiveillance  sharing 
agreements. 


ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  »hat  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  maricet  rather  than 
the  foreign  market  where  the  security 
underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S.  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 
Specifically,  the  NYSE  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR.  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security. i*  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  training  voliune  for  ADRs 
overlying  any  class  of  the  foreign 
issuer's  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combinetj.  world-wide  trading  volume 
for  all  classes  of  the  issuer's  stock  and 
all  ADRs  that  overlie  any  of  these 
classes.  19 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 
percentage  of  the  worid-wide  trading 
volume  for  the  underlying  ADR.  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 
market.  20  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  (i.e..  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  the  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 
Therefore,  because  the  NYSE,  and  all 
the  other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  the  ISG.  the  Commission 
believes  that  there  is  an  effective 


>*See  supra  note  4.  and  accompanving  text. 

i»Id. 

«>  We  note  that  it  is  appropriate  to  view  the  U.S. 
ADR  market  as  a  siitgle  market  even  though  it  is 
made  up  of  several  national  securities  exchanges 
and  the  NASD.  The  Commission  nrtesthat  all  of 
the  markets  on  which  or  through  which  these  ADRs 
could  trade  are  linked  together  b>'  ITS.  The 
Commission  further  notes  that  one  market,  the 
NYSE,  typically  operates  as  the  primary  exchange 
on  which  trades  in  U-S.  ADRs  are  executed. 
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surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendments  No.  1.  to  the 
proposed  rule  change,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

The  NYSE  proposal  to  list  and  trade 
ADR  options  where  at  least  50%  of  the 
world-vkide  trading  volume  of  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market  is  identical  to 
proposals  by  the  Amex,  CBOE,  and  Phlx 
to  provide  for  the  listing  of  ADR  options 
that  meet  this  uniform  standard. 21  The 
Amex.  CBOE,  and  Phlx  proposals  were 
subject  to  a  full  notice  and  comment 
period  and  no  comments  were 
received. 22 

The  Commission  further  notes  that 
approving  the  current  proposal, 
including  Amendment  No.  1,  on  an 
accelerated  basis  will  permit  the  NYSE 
to  compete  on  an  equal  basis  with  the 
other  options  exchanges  for  orders  in 
ADR  options.  Accordingly,  since  the 
Commission  finds  that  the  current 
proposal  involves  the  exact  same  issues 
as  the  above-noted  proposals,  the 
Commission  believes  it  is  consistent 
with  sections  19(b)(2)  and  6(b)(5)  of  the 
Act  23  to  approve  the  NYSE's  proposal 
on  an  accelerated  basis. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change,  including  Amendment  No.  1  to 
the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 


♦  '  Securities  Exchange  Act  Release  Nos.  33102 
(October  25.  1993).  58  FR  58356  (November  1.  1993) 
(SR-CBOE-93-38),  33103  (October  25.  1993).  58  FR 
58357  (November  1,  1993)  (SR-Amex-93-28).  and 
33252  (November  26. 1993).  58  FR  63604 
(December  2.  1993)  (SR-Phlx-93-54).  . 

22  Although  Amendment  No.  1  to  the  proposal 
was  not  part  of  the  Amex,  CBOE.  and  Phlx 
proposals  when  they  were  noticed  for  comment,  the 
Commission  notes  that  Amendment  No.  1  merely 
clarifies  how  the  NYSE  will  determine  whether  not 
less  than  50%  (or  less  than  30%.  in  the  case  of  the 
maintenance  standard)  of  the  world-wide  trading 
volume  in  the  underlying  foreign  security  (as 
represented  by  ADRs.  common  stock  and  any  other 
related  securities)  occurs  in  the  U.S.  ADR  market 
The  Commission  believes  that  this  amendment  does 
not  make  a  substantive  change  to  the  proposal  and. 
thus,  raises  no  new  issues.  Further,  the  Commission 
believes  that  the  Amendment  strengthens  the 
proposal  by  ensuring  that  the  standard  will  be 
applied  consistently  by  all  the  markets  seeking  to 
list  ADR  options. 

"  15  U.S.C.  76s(b)(2)  and  78f[b)(5)  (1988). 


450  Fifth  Street,  NVV..  Washington.  DC 
20549.  Copies  of  the  submission,  all 
^subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NVV.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28, 1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,24  that  the 
proposed  rule  change  (SR-NYSE-93- 
43)  is  approved,  effective  February  7, 
1994.  Accordingly,  the  Exchange  may 
submit  listing  certificates  for  ADR 
options  as  specified  herein  on  February 
7, 1994  pursuant  to  Rule  12dl-3  under 
the  Act  and  commence  trading  in  the 
options  according  to  the  time 
parameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 25 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-2710  Filed  2-4-94;  8:45  am) 
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[Release  No.  34-33549;  File  No.  SR-OCC- 

89-4] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change  To 
Convert  OCC's  Index  Option  Escrow 
Receipt  Program  From  Pilot  to 
Permanent  Status 

January  31, 1994. 

On  May  2, 1989,  The  Options  Clearing 
Corporation  ("OCC")  filed  a  proposed 
rule  change  (File  No.  SR-OCC-89-04) 
under  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")i  to 
convert  OCC's  index  option  escrow 
receipt  program  from  pilot  to  permanent 
status,2  to  revise  portions  of  CiCC's 


index  option  escrow  receipt  form,  and 
to  amend  certain  OCC  rules  concerning 
index  option  escrow  receipts.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on  June 
26, 1989.3  OCC  amended  the  proposal 
on  Februar)'  28  and  July  3. 1990. <  No 
public  comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 

I.  Description 

A.  Background 

The  program  permits  OCC  clearing 
members  to  deposit  index  option  escrow 
receipts  with  (JCC  to  satisfy  the  margin 
requirements  arising  from  short  call 
positions  on  index  options  in  their 
customers'  accounts.  An  OCC-approved 
custodian  bank  that  holds  an  escrow 
deposit  issues  an  index  option  escrow 
receipt  to  acknowledge  that  it  holds  a 
specific  deposit  of  assets  for  the  account 
of  a  specific  customer  of  an  OCC 
clearing  member  and  to  acknowledge 
that  it  will  not  release  the  property 
without  OCC's  written  consent.  An 
index  option  escrow  receipt  covers 
specific  index  options  and  obligates  the 
issuing  bank  to  hold  the  escrow  deposit 
until  OCC  releases  the  escrow  receipt  or 
until^pCC  directs  the  issuing  bank  to 
make  payment  on  the  escrow  receipt. 

B.  The  Proposal 

The  proposal  converts  the  index 
option  escrow  receipt  program  from 
pilot  to  permanent  status  with  several 
amendments.  First,  the  proposal 
increases  the  cap  on  the  value  of  index 
option  escrow  receipts  an  issuing  bank 
may  have  outstanding.  The  index  option 
escrow  receipt  currently  requires  the 
issuing  bank  to  certify  that  the  value  of 
the  cash  and  securities  held  by  it 
pursuant  to  outstanding  index  option 
escrow  receipts  or  the  intrinsic  value  of 
all  options  covered  by  its  outstanding 
index  option  escrow  receipts  does  not 
exceed  25%  of  the  equity  attributable  to 
that  bank's  outstanding  capital  stock. 
The  proposal  increases  that  cap  from 
25%  to  100%  of  the  issuing  bank's 
outstanding  capital  stock. 

Second,  the  proposal  alters 
requirements  regarding  the  type  of 
property  acceptable  as  an  escrow 
deposit.  The  proposal  eliminates 
certificates  of  deposit  and  banker's 
acceptances  as  permissible  escrow 
deposits  and  adds  as  a  permissible 


2«  15  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  200.3O-3(a)(12)  (1993). 
1 15  U.S.C.  78s(b)(l)  (1988). 
2  The  Conunission  approved  the  program  on  a 
pilot  basis  on  August  13.  1985.  Securities  Exchange 


Act  Release  No.  22324  (August  13. 1965).  SO  FR 
33443. 

>  Securities  Exchange  Act  Release  No.  26951 
(June  21.  1989).  54  FR  27840. 

< These  amendments  made  technical,  non- 
substantive revisions  to  OCC's  proposal  and. 
therefore,  were  not  published  for  comment. 
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escrow  deposit  U.S.  government 
securities  having  one  year  or  less  until 
maturity. s 

Third,  the  proposal  gives  OCC  the 
authority  to  close  out  short  option 
positions  of  a  suspended  member 
covered  by  index  option  escrow  receipts 
and  to  draw  on  the  proceeds  of  the 
escjow  receipt  to  cover  costs  associated 
with  such  closing  transactions.^  OCC 
may  exercise  this  authority  if  the  value 
of  collateral  deposited  under  the  escrow 
receipt  falls  below  a  certain 
maintenance  level,  CXHC  requests  an 
additional  margin  deposit  to  cover  the 
deficit,  and  OCC  suspends  the  member. 

Fourth,  the  proposal  eliminates  from 
the  index  option  escrow  receipt  a  clause 
requiring  issuing  banks  to  certify  that 
they  will  not  permit  customers  to 
subject  the  escrow  deposit  to  any  lien  or 
encumbrance.  The  proposal  adds 
language  to  the  escrow  receipt  which 
precludes  the  issuing  bank  from 
subjecting  the  escrow  deposit  to  any 
right  (including  any  right  of  set-off), 
charge,  security  interest,  lien,  or  claim 
of  any  kind  in  favor  of  the  issuing  bank 
or  any  person  claiming  tlirough  the 
issuing  bank. 

Fifth,  the  proposal  revises  the  index 
option  escrow  receipt  to  permit  issuing 
banks  to  value  escrow  deposits  at  the 
end  of  the  day  rather  than  throughout 
the  day  in  connection  with  their 
obligation  to  request  additional 
customer  collateral  or  to  notifv'  OCC  of 
a  collateral  deficiency.  Currently,  an 
issuing  bank  must  (1)  request  from  the 
customer  a  supplemental  escrow 
deposit  if  at  any  time  the  value  of  the 
escrow  deposit  decreases  below  55%  of 
the  underlying  index  option's  value  and 
(2)  notify  OCC  if  at  any  time  the  value 
of  the  escrow  deposit  decreases  below 
50%  of  the  underlying  index  option's 
value.  Under  the  proposal,  these 
obligations  will  not  be  triggered  unless 
the  applicable  thresholds  are  hit  at  the 
close  of  any  business  day  rather  than  at 
any  time.  Banks  have  represented  to 
OCC  that  they  are  unable  to  conduct 
intraday  monitoring  of  the  value  of 
escrow  deposits. 

Finally,  the  proposal  contains  several 
technical  amendments  to  the  index 
option  escrow  receipt  and 
corresponding  OCC  rules.  For  instance, 
the  index  option  escrow  receipt  now 
specifies  that  written  notification  from 
an  issuing  bank  to  OCC  of  a  collateral 
deficiency  may  be  by  facsimile  or  other 


electronic  transmission  if  followed  by 
immediate  telephone  confirmation. 
Throughout  Rule  1801,  the  proposal 
replaces  the  term  "market  value"  with 
the  term  "value  "  when  referring  to 
deposited  property  because  the  methods 
for  valuing  the  various  types  of  property 
eligible  for  deposit  are  described  in  OCC 
Rule  1801(f).  The  proposal  also 
eliminates  "initial  position  value"  as  a 
definitional  term  in  Rule  ISOUc)' 
because  that  term  is  not  used  elsewhere 
in  OCC  Rule  1801.  The  proposal 
replaces  the  term  "agent"  with  the  term 
"duly  authorized  representative"  in  the 
index  option  escrow  receipt.  The 
proposal  revises  the  index  option 
escrow  receipt  to  require  issuing  banks 
to  include  the  value  of  collateral 
backing  index  participation  escrow 
receipts  in  computing  limitations  on  the 
amount  of  escrow  receipts  they  can 
issue.  The  revised  index  option  escrow 
receipt  requires  issuing  banks  to  certify 
that  they  hold  escrow  deposits  as 
"trustee  or  custodian"  for  the  account  of 
customers  rather  than  merely  as 
"custodian"  and  specifies  that  the 
issuing  banks  hold  the  escrow  deposits 
in  accordance  with  the  terms  of  the 
index  option  escrow  receipt  rather  than 
in  accordance  with  OCC  rules. 

II.  Discussion 

The  Commission  believes  that  OCC's 
proposal  is  consistent  with  the  Act  and 
in  particular  with  section  17A(b)(3)(F) 
thereunder.'  That  section  requires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  funds  and 
securities  in  the  clearing  agency's 
custody  or  control  or  for  which  it  is 
responsible. 

With  regard  to  OCC's  safeguarding 
obligations  under  the  Act,  OCC  has 
implemented  procedures  designed  to 
diminish  the  risks  associated  with  the 
program.  As  discussed  above  and  in  the 
Commission  order  approving  the 
program  on  a  pilot  basis.s  these  risk 
reduction  measures  include:  (1)  The 
requirement  that  the  issuing  bank 
monitor  daily  the  value  of  escrow 
deposits  and  take  appropriate  action 
{i.e.,  collection  of  additional  collateral 
and/or  notification  to  OCC)  if  that  value 
falls  below  certain  thresholds; »  (2) 


escrow  deposit  eligibility  standards 
whereby  only  liquid  assets  are  eligible 
to  underlie  escrow  receipts;  and  (3) 
OCC's  new  authority  to  close  out  the 
short  positions  of  a  suspended  clearing 
member  covered  by  index  option  escrow 
receipts  and  to  draw  on  the  proceeds  of 
those  receipts  to  cover  fiquidation  costs. 

OCC  also  has  rules  and  procedures 
governing  banks  designated  by  OCC  as 
custodian  banks  (;.e.,  banks  authorized 
to  issue  index  option  escrow  receipts). 
These  controls  include:  (1)  financial 
standards  (e.g.,  issuing  banks  must  have 
shareholder  equity  of  not  less  than  $20 
million);  (2)  regulatory  standards  [e.g., 
issuing  banks  must  be  supervised  and 
examined  by  state  or  federal 
authorities);  and  (3)  depository 
standards  [e.g.,  issuing  banks  must  file 
certain  financial  statements  with  OCC). 
Moreover,  OCC  requires  each  custodian 
bank  to  supply  OCC  with  a  letter  from 
the  bank's  independent  auditors 
describing  the  adequacy  of  the 
custodian  bank's  procedures  relating  to 
the  issuance  of  index  option  escrow 
receipts. 

III.  Conclusion 

In  conclusion,  the  Commission 
believes  that  OCC's  index  option  escrow 
receipt  program  should  encourage 
broader  participation  in  the  index 
options  market  and  is  designed  to 
provide  adequate  safeguards  to  protect 
OCC  and  its  clearing  members  from 
financial  loss. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and,  in  particular,  with  Section  17A  of 
the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-89-04)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.io 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-2724  Filed  2-4-94;  8;45  am) 

BILUfMi  CODE  a01»-0t-M 


>Cash.  common  jtoclis  listed  on  a  national 
securities  exchange,  and  marginable  over-the- 
counter  stocks  also  are  permissible  escrow  deposits. 

"Currently.  CXX  must  maintain  short  positions  of 
a  suspended  member  covered  by  an  index  option 
escrow  receipt  until  It  receives  instructions  from 
that  suspended  member  or  its  representative. 


M5  U.S.C  78q-l (b)(3)(F)  (1988). 

•Securities  Exchange  Act  Release  No.  22324 
(August  13,  1985),  50  FR  33443. 

»If  the  value  of  the  deposit  decreases  below  55% 
of  the  index  option's  value,  the  issuing  bank  must 
notify  the  clearing  member  and  request  that  the 
deposit  be  supplemented.  If  the  value  of  the  deposit 


decreases  tjelow  50%  of  the  index  option's  value, 
the  issuing  bank  must  notify  OCC  In  that  event. 
OCC  may  disregard  the  escrow  receipt  and  may 
require  margin  on  the  short  positions. 
'"17  CFR  20O.3O-3(a)(12)  (1993). 
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[Release  No.  34-33551;  International  Series 
Release  No.  630;  File  No.  SR-PSE-83-33] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  AcceleratcKl 
Approval  of  Proposed  Rule  Change 
and  Amendment  No.  1  to  tfie  Proposed 
Rule  Change  by  the  Pacific  Stocic 
Exchange,  Inc.  Relating  to  the  Listing 
of  Options  on  American  Depositary 
Receipts 

January  31, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  2. 1993. 
the  Pacific  Stock  Exchange.  Inc.,  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Rules  3.6 
and  3.7  to  provide  for  the  listing  and 
trading  of  options  on  American 
Depositary  Receipts  ("ADRs")  where 
50%  or  more  of  the  world-wide  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 
The  text  of  the  proposal  is  available  at 
the  Office  of  the  Secretary,  PSE  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


>  The  proposal  was  amended  on  December  28. 
1993  to  clarify  the  procedure  the  PSE  would  use  to 
determine  whether  50%  or  more  of  the  world-wide 
trading  volume  of  the  underlying  foreign  security 
occurs  in  the  U.S.  ADR  market.  Letter  from  Michael 
D.  Pieraon.  Senior  Attorney.  Market  Regulation, 
PSE.  to  Richard  Zack.  Branch  Chief.  OfTice  of 
Derivatives  Regulation,  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
December  28, 1993  ("Amendment  No.  1"). 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  November  27, 1992,  the 
Commission  approved  a  PSE  proposal  to 
list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.2  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  PSE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options'  listing  without  an  agreement. 
Second,  the  PSE's  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  "float"  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7 Vz  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  PSE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange-listed  options 
maintain  a  "float"  of  6.300.000  ADRs. 
1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  PSE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  PSE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 


2  Securities  Exchange  Act  Release  No.  31530 
(November  27, 1992),  57  FR  57262  (December  3. 
1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provides,  among 
other  things,  lor  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


The  current  proposal  would  authorize 
the  PSE  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world- 
wide trading  volume  in  the  underlying 
foreign  security  occurs  in  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  PSE  and  the 
primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade.' 

The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  securities  occurs  in     ■ 
the  U.S.  ADR  market,  die  PSE  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.*  Under  the  proposal,  the  PSE 
will  determine  that  50%  or  more  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer's  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer's  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.'  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security.^ 


3  Under  the  proposal,  should  the  ADR  option  not 
meet  this  numerical  standard,  the  Exchange  could 
not  list  the  ADR  option  unless  there  is  a 
surveillance  sharing  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  the 
foreign  securities  underlying  the  ADRs  trade  or  the 
Commission  specifically  authorized  the  listing.  The 
Commission  would  give  such  authorization  in  the      ^^ 
context  of  approving  a  rule  filing  submitted  under     ^k 
Section  19  of  the  Act  and  Rule  19b-4.  thereunder. 

*  Under  the  proposal,  such  related  securities 
include  all  classes  of  common  slock  issued  by  the 
foreign  issuer  and  ADRs  that  overly  any  one  of 
these  classes  of  conunon  stock.  See  Regulation.  PSE, 
to  Richard  Zack.  Branch  Chief.  Office  of  Derivatives 
Regulation,  Division,  Commission,  dated  December 
28. 1993  ("ADR  Letter"). 

sSee  ADR  Letter,  supra  note  4,  and  telephone 
conversation  between  Michael  D.  Pierson.  Senior 
Attorney.  Market  Regulation,  PSE.  and  Brad  Ritter. 
Attorney.  Office  of  Derivatives  Regulation.  Division, 
Commission,  on  fanuary  27. 1994. 

0  See  ADR  Letter,  supra  note  4.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 

Continued 


W 


5632 


Federal  Register  /  Vol.  59,  No.  25  /  Monday,  February  7.  1994  /  Notices 


The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG")  ^  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 
System  ("ITS").8  The  U.S.  self- 
regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex.  the  BSE,  the  CBOE.  the  CHX.  the 
CSE,  the  NASD,  the  NYSE,  the  FSE.  and 
the  Phlx.9 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.'o  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 


ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  PSE  also  represents  that  it  will  use  its  best 
efforts  to  discover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities)  underlying  the  ADR  options  trades. 

'ISG  was  formed  on  July  14.  1983  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  slock  and  options  markets.  See 
Intermarket  Surveillance  Croup  Agreement.  July  14. 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29.  1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29,  1990. 
The  members  of  the  ISG  are;  the  American  Stock 
Exchange,  Inc.  ("Amex").  the  Boston  Stock 
Exchange,  Inc.  ("BSE"),  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"),  the  Chicago  Slock 
Exchange,  Inc.  ("CHX"),  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"),  the  PSE,  and  the 
Philadelphia  Slock  Exchange.  Inc.  ("Phb<"). 

•ITS  is  a  conununications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  li.iks  the  participant  markets  and 
provides  facilities  and  procedures  for:  (1)  the 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply  trading  securities: 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  belter  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 

•See  ADR  Letter,  supra  note  4. 

«»15U.S.C76f(b)(1988). 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PSE  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.n 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6(b)(5).i2  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs.  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs.  as  well  as 
enhanced  market  timing 
opportunities.>3  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs.  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  markets.i*  In  sum.  options  on 
ADRs  Ukely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock." 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  PSE  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 


"15U.S.C.  78f(b)(2)(1988). 

"15U.S.C.  7Bf(b)(5)(1988). 

"For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  does  not  have  sufPicient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

'<  See  eg.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission.  96th  Cong.,  1st  Sesa.  (Comm.  Print  No. 
96-IFC3,  December  22, 1978). 

'»  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  Hnding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


investors.  First,  PSE  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  PSE's  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  PSE  make  a  reasonable 
inquiry  to  evaluate  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  these  securities  are  generally 
consistent  with  the  requirements  set 
forth  in  the  Exchange's  options  listing 
standards.  In  the  ADR  Approval  Order, 
the  Commission  recognized  that  in  some 
cases,  an  ADR  underlying  an  option 
could  meet  the  options  listing  standards 
while  the  foreign  security  on  which  the 
ADR  is  based  may  not  meet  these 
standards  in  every  respect.  For  example, 
in  the  case  of  ADRs  overlying  certain 
foreign  securities,  one  ADR  could 
represent  several  shares  of  a  specific 
stock.  For  this  reason,  it  is  possible  that 
the  price  of  the  ADR  will  meet  exchange 
listing  standards  even  though  the 
market  price  of  the  foreign  security 
underlying  the  ADR  may  be  less  than 
the  PSE  standard.  The  Commission 
believes  however,  that  requiring  the  PSE 
to  review  the  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  they  are  generally  consistent  with 
the  Exchange's  options  listing 
standards,  along  with  other  market 
safeguards,  will  adequately  protect 
investors  from  the  possibility  that  these 
ADR  options  can  be  potentially 
manipulated.iB 

Third,  the  PSE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  PSE  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  PSE  to 
detect  or  deter  manipulation  because 
the  proposal  requires  that  50%  or  more 
of  the  trading  activity  in  the  underlying 
foreign  securities  occur  in  the  U.S.  ADR 
market.  The  Commission  notes  the 
proposal  requires  the  U.S.  self- 


»For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  If 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 
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regulatory  organizations  that  constitute 
the  U.S.  ADR  market  to  be  members  of 
the  ISG,  which  will  provide  for  the 
exchange  of  necessary  surveillance 
information  concerning  trading  activity 
in  the  ADR  options,  and  the  respective 
underlying  ADR  market.'' 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exchange  trading  the  stock 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 
In  particular,  the  Commission  notes  that 
surveillance  sharing  agreements  provide 
an  important  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs.  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. « 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace.is  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 


>'  See  ADR  Lener,  supra  note  4. 

"See  also  Securities  Exchange  Act  Release  No. 
26653  (March  21.  1969).  54  FR  12705  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  ("IMI"),  an  index 
comprised  of  AORs  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  sharing  agreements  in 
place  between  the  Amex  and  the  foreign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
so  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements. 


comprehensive  surveillance  sharing 
agreement. 

Under  the  current  proposal,  however, 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  with  the 
foreign  market  where  the  underlying 
security  trades,  as  long  as  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 
Specifically,  the  proposed  listing 
standards  require  that  50%  or  more  of 
the  world-wide  trading  volume  in  the 
underlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex,  the  BSE,  the  CBOE,  the  CHX.  the 
CSE,  the  NASD,  the  NYSE,  the  PSE.  and 
the  Phlx.  The  proposal  further  requires 
that  for  the  continued  trading  of  the 
ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  ADR  market  rather 
than  the  foreign  market  where  the 
security  underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S.  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 
Specifically,  the  PSE  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR,  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security. '»  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  trading  volume  for  ADRs 
overlying  any  class  of  the  foreign 
issuer's  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
combined  world-wide  trading  volume 
for  all  classes  of  the  issuer's  stock  and 
all  ADRs  that  overlie  any  of  these 
classes.  20 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 
percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  in  the  U.S.  ADR 


market,2»  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  {i.e..  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  the  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
other  abusive  trading  strategies  in 
conjunrtion  with  transactions  in  the 
overiying  ADR  options  market. 
Therefore,  because  the  PSE.  and  all  the 
other  U.S.  self-regulatory  agencies 
which  make  up  th«  U.S.  ADR  market  are 
members  of  the  ISG,  the  Commission 
believes  that  there  is  an  effective 
surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  Investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  good  cause  fcr 
approving  the  proposed  rule  change, 
including  Amendment  No.  1  to  the 
proposed  rule  change,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

The  PSE  proposal  to  list  and  trade 
ADR  options  where  50%  or  more  of  the 
world-wide  trading  volume  of  the 
underlying  foreign  security  occurs  in 
the  U.S.  ADR  market  is  identical  to 
proposals  by  the  Amex.  CBOE,  and  Phlx 
to  provide  for  the  listing  of  ADR  options 
that  meet  this  uniform  standard. zz  The 
Amex,  CBOE,  and  Phlx  proposals  were 
subject  to  a  full  notice  and  comment 
period  and  no  comments  were 
received. zs 

The  Commission  further  notes  that 
approving  the  current  proposal. 


'•See  supra  note  4.  end  accompanying  text. 

20  W. 


21  We  note  that  it  is  appropriate  to  view  the  U.S. 
AOR  market  as  •  single  market  even  though  it  is 
made  up  of  several  national  securities  exchanges  - 
and  the  NASD.  The  Commission  notes  that  all  of 
the  markets  on  which  or  through  which  these  ADRs 
could  trade  are  linked  together  by  ITS.  The 
Commission  further  notes  that  one  market,  the 
NYSE,  typically  operates  as  the  primary  exchange 
on  which  trades  in  U.S.  ADRs  are  executed. 

22Securities  Exchange  Act  Release  Nos.  33102 
(October  25.  19931.  58  FR  58356  (November  1.  1993) 
(SR-CBOE-93-38).  33103  (Oclober  25.  1993).  58  FR 
58357  (November  1.  1993)  (SR-Amex-93-28).  and 
33252  (November  26.  1993),  58  FR  63604 
(December  2. 1993)  (SR-Phb(-93-54). 

2J  Although  Amendment  No.  1  to  the  proposal 
was  not  part  of  the  Amex.  CBOE.  and  Phlx 
proposals  when  they  were  noticed  for  comment,  the 
Commission  notes  that  Amendment  No.  1  merely 
clarifies  how  the  PSE  will  determine  whether  not 
less  than  50%  (or  less  than  30%.  in  the  case  of  the 
maintenance  standard)  of  the  world-wide  trading 
volume  in  the  underlying  foreign  security  (as 
represented  by  ADRS,  common  stock  and  any  other 
related  securities)  occurs  in  the  U.S.  ADR  market. 
The  Commission  twiieves  that  this  amendment  does 
not  make  a  substantive  change  to  the  proposal  and. 
thus,  raises  no  new  issues.  Further,  the  Commission 
believes  that  the  Amendment  strengthens  the 
proposal  by  ansuring  that  the  standard  will  be 
applied  consistently  by  all  the  markets  seeking  to 
list  ADR  options. 
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including  Amendment  No.  1,  on  an 
accelerated  basis  will  permit  the  PSE  to 
compete  on  an  equal  basis  with  the 
other  options  exchanges  for  orders  in 
ADR  options.  Accordingly,  since  the 
Commission  finds  that  the  current 
proposal  Involves  the  exact  same  issues 
as  the  above-noted  proposals,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  2«  to  approve  the  PSE's  proposal  on 
an  accelerated  basis. 

IV.  Solkitatioo  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  the  proposed  rule 
change,  including  Amendment  Na  1  to 
the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U-S.C  552.  will  be 
available  for  inspectiort  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28,  1994. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-4>SE-«3-33) 
is  approved,  effective  February  7, 1994. 
Accordingly,  the  Exchaiige  may  submit 
listing  certificates  for  ADR  options  as 
specified  herein  on  February  7. 1994 
pursuant  to  Rule  12dl-3  under  the  Act 
and  commence  trading  in  the  options 
according  to  the  time  parameters 
established  in  the  Joint  Options  listing 
Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. » 

Margant  H.  McFartuid. 

Deputy  Secretary. 

|FR  Doc  94-2717  Filed  2-4-94;  8:45  am| 
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[Release  No.  34-33553;  International  Sedes 
Release  No.  &32;  File  No.  Sn-Pt)li-93-64] 

Self- Regulatory  Organizations; 
Philadelphia  Stocit  Exchange,  Inc.; 
Order  Approving,  and  Notice  of  FHing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  to,  a 
Proposed  Rule  Ottange  Relating  to  the 
Listing  of  Options  on  Amterican 
Depositary  Receipts 

January  31, 1394. 
I.  Introduction 

On  November  15. 1993.  the      " 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder,*  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  American 
Depositary  Receipts  ("ADRs")  where 
50%  or  more  of  the  world-wide  trading 
volume  of  the  underlying  foreign 
security  occurs  in  the  U.S.  ADR  market. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33252 
(November  28, 1993).  58  FR  83604 
(December  2. 1993).  No  comments  were 
received  on  the  proposed  rule  change.^ 

n.  Description 

On  November  27. 1992,  the 
Commission  app>roved  a  Phlx  proposal 
to  list  and  trade  ADR  options  where  the 
underlying  foreign  security  Is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.*  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  ehgible  for  hsting  and  continued 
trading,  the  Phlx  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 


"     15  U.SC  Ta»(b)(2)  and  7aFft)K5)(19a8). 

u  IS  US.C.  78s(bK2)  (1988). 

M 17  CFR  200.30- 3(aKl2)  (1993). 


•  15  U.SX:  78s{b)<l)  (1988). 

J  17  CFR  240.19b-4  (1993). 

>Tbe  proposal  wa*  amended  oo  January  S,  1994 
to  clarify  (be  procedure  the  Phlx  would  um  to 
determine  whether  50%  or  more  of  the  world-wlda 
trading  volume  of  the  underlying  foreign  MCurHy 
occurs  in  the  US.  ADR  mariet  Letter  tram  Michele 
R.  Weisbaum.  Associate  General  CouomI.  Phlx,  to 
Monica  C  Michetizzi.  Staff  Attorney,  OfTice  of 
Derivativea  Regulation,  Division  of  Market 
RpgulatioD  ("Divtaiool.  Commiasion.  dated 
January  S.  1994  ("Amendment  No.  1"). 

<S«cur1tie(  Exchange  Ad  ReleMe  No.  31532 
(November  27, 1992),  57  FR  57264  (Decembar  3. 
1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillance  sharing  agreement  provide,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  atllvlty,  and  the  Identity  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


underlying  the  ADRs,  imless  the 
Commission  otherwise  approves  the 
options'  listing  without  an  agreement. 
Second,  the  Phlx's  initial  listing 
standards  require  that  the  ADRs 
underlying  the  Exchange- listed  options 
have  a  "float"  of  7,000,000  ADRs 
outstanding,  2,(K)0  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7Vi  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  Phlx  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange- listed  options 
maintain  a  "float"  of  6.300,000  ADRs. 
1 ,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  Phlx  to  make  reasonable 
inquirv  to  evaluate  the  securities 
underlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  Phlx  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  end 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
appUcable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  Phlx  to  list  and  trade  options  on 
ADRs  where  50%  or  more  of  the  world- 
wide trading  volume  in  the  underlying 
foreign  security  occurs  In  the  U.S.  ADR 
market.  The  proposal  also  provides  that 
the  percentage  of  the  world-wide 
trading  volume  that  occurs  in  the  U.S. 
ADR  market  meet  a  maintenance 
standard  of  30%  for  the  ADR  options  to 
continue  to  be  trading  on  the  Exchange. 
Under  the  proposal,  if  the  ADR  options 
meet  the  above-noted  criteria,  the 
options  may  be  listed  without  the 
existence  of  a  surveillance  sharing 
agreement  between  the  Phlx  and  the 
primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade.' 


>  Under  the  propoaai,  should  the  ADR  option  no* 
meet  this  numerical  standard,  the  Exchartge  could 
not  list  the  ADR  optkm  unless  there  is  a 
surveilliincs  atkarmg  agreement  between  the 
Exchange  and  the  primary  exchange  on  which  th« 
foreign  securities  onderiyusg  the  ADRs  trade  or  the 
Commission  specifkally  authorized  the  lUting.  The 
CommtssUm  wouid  gtve  such  authorization  In  the 
context  of  approving  a  rule  filing  submitted  under 
section  19  of  the  Act  and  Rule  19b-4,  thereunder. 
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The  proposal  provides  that  to 
determine  whether  50%  or  more  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  ocxurs  in 
the  U.S.  ADR  market,  the  Phlx  will 
calculate  the  trading  volume  for  the 
previous  three  months  in  the  related 
securities  which  can  affect  the  pricing  of 
the  foreign  security  underlying  the  ADR 
option.^  Under  the  proposal,  the  Phlx 
will  determine  that  at  least  50%  of  the 
world-wide  trading  volume  in  a 
particular  foreign  security  occurs  in  the 
U.S.  ADR  market  if  the  combined 
trading  volume  for  ADRs  overlying  any 
class  of  the  foreign  issuer's  common 
stock,  occurring  in  the  U.S.  ADR  market, 
is  not  less  than  50%  of  the  sum  of  (1) 
the  combined  trading  volume  for  all 
classes  of  the  foreign  issuer's  common 
stock,  and  (2)  the  combined  trading 
volume  for  all  ADRs  overlying  any  of 
these  classes  of  stock.'  The  above-noted 
calculation  also  will  be  used  to 
determine  if  the  trading  volume  in  the 
U.S.  ADR  market  falls  below  30%  of  the 
world-wide  trading  volume  for  the 
underlying  foreign  security.o 

The  proposal  also  defines  the  U.S. 
ADR  market  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG")  9  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 


•Under  the  proposal,  such  related  securities 
include  all  classes  of  common  stock  issued  by  the 
foreign  issuer  and  AORs  that  overlie  any  one  of 
these  classes  of  common  stock.  See  Amendment  No. 
1,  supra  note  3. 

'  See  Amendment  No.  1.  supro  note  3,  and 
telephone  conversation  l>etween  Michele  R. 
Weisbaum,  Associate  General  Counsel.  Phlx.  and 
Brad  Ritter.  Attorney.  Office  of  Derivatives 
Regulation.  Division.  Commission,  on  January  27. 
1994. 

•See  Amendment  No.  1.  supro  note  3.  Under  this 
calculation,  the  trading  volume  for  any  U.S.  ADR 
trading  on  on  exchange  that  is  not  part  of  the  U.S. 
ADR  market  will  be  included  in  the  determination 
of  world-wide  trading  volume  ,  but  not  in  the 
determination  of  U.S.  ADR  market  trading  volume. 
The  Phbc  also  represents  that  it  will  use  its  best 
efforts  to  discover  all  markets  (foreign  and  U.S.)  on 
which  the  foreign  security  (and  any  related 
securities)  underlying  the  ADR  options  trades. 

■ISG  was  formed  on  |uly  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  In  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990. 
The  members  of  the  ISG  are:  the  American  Stock 
Exchange,  Inc.  ("Amex"),  the  Boston  Stock 
Exchange,  Inc.  ("BSE"),  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"),  the  Chicago  Stock 
Exchange,  Inc.  ("CHX").  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE"),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  the  Pacific  Stock 
Exchange.  Inc.  ("PSE").  and  the  PhU. 


System  ("ITS").»o  The  U.S.  seU- 
regulatory  organizations  that  currently 
make  up  the  U.S.  ADR  market  are  the 
Amex,  the  BSE.  the  CBOE,  the  CHX.  the 
CSE.  the  NASD,  the  NYSE,  the  PSE.  and 
the  Phbc.  11 

in.  Discussion 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5). >i  Specifically,  the  Commission 
finds  that  allowing  options  to  trade  on 
ADRs.  among  other  things,  gives 
investors  a  better  means  to  hedge  their 
positions  in  the  ADRs,  as  well  as 
enhanced  market  timing 
opportunities.13  Further,  the  pricing  of 
the  ADRs  underlying  ADR  options  may 
become  more  efficient  and  market 
makers  in  these  ADRs.  by  virtue  of 
enhanced  hedging  opportunities,  may 
be  able  to  provide  deeper  and  more 
liquid  maAets.i*  In  sum.  options  on 
ADRs  likely  engender  the  same  benefits 
to  investors  and  the  market  place  that 
exist  with  respect  to  options  on 
common  stock.is 


■ofTS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for;  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  multiply  trading  securities: 
(2)  efTicient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets:  (3) 
piiarticipation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transactions 
in  those  markets:  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  ADRs. 

i<  See  Amendment  No.  1,  supro  note  3. 

"15  U.S.C  78f[b)(5)  (1988). 

< '  For  example,  if  an  investor  wants  to  invest  the 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  loss  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

><  See  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission,  06th  Cong..  1st  Sess.  (Comm.  Print  No. 
96-IFC3.  December  22,  1978). 

"Pursuant  to  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
tvould  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  Phlx  to  list 
and  trade  options  on  ADRs  given  that 
these  options  will  be  subject  to  specific 
requirements  related  to  the  protection  of 
investors.  First,  Phlx  rules  require  that 
the  ADRs  underlying  these  options  meet 
the  Phlx's  uniform  options  listing 
standards  in  all  respects.  As  described 
above,  this  would  include  the  initial 
and  maintenance  criteria.  These  criteria 
ensure,  among  other  things,  that  the 
underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  bom  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  Phlx  make  a  reasonable 
inquiry  to  evaluate  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  these  securities  are  generally 
consistent  with  the  requirements  set 
forth  in  the  Exchange's  options  listing 
standards.  In  the  ADR  Approval  Order, 
the  Commission  recognized  that  in  some 
'cases,  an  ADR  underlying  an  option 
could  meet  the  options  listing  standards 
while  the  foreign  security  on  which  the 
ADR  is  based  may  not  meet  these 
standards  in  every  respect.  For  example, 
in  the  case  of  ADRs  overlying  certain 
foreign  securities,  one  ADR  could 
represent  several  shares  of  a  specific 
stock.  For  this  reason,  it  is  possible  that 
the  price  of  the  ADR  will  meet  exchange 
listing  standards  even  though  the 
market  price  of  the  foreign  security 
underlying  the  ADR  may  be  less  than 
the  Phlx  standard.  The  Commission 
believes,  however,  that  requiring  the 
Phlx  to  review  the  foreign  securities 
underlying  the  ADR  options  to  ensure 
that  they  are  generally  consistent  with 
the  Exchange's  options  listing 
standards,  along  with  other  market 
safeguards,  will  adequately  protect 
investors  from  the  possibility  that  these 
ADR  options  can  be  potentially 
manipulated.  16 

Third,  the  Phlx  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  ADR  options. 
Although  the  proposal  does  not  require 
the  Phlx  to  have  a  comprehensive 
surveillance  sharing  agreement  in  place 
with  the  foreign  exchange  on  which  the 
security  underlying  the  ADR  options 
trade,  the  Commission  believes  that  this 
does  not  impair  the  ability  of  the  Phlx 
to  detect  or  deter  manipulation  because 


'•For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  urtderlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 
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the  proposal  requires  that  the  50%  or 
more  of  the  trading  activity  in  the 
underlying  foreign  securities  occur  in 
the  U.S.  ADR  market.  The  Commissirai 
notes  that  proposal  requires  the  U.S. 
self-regulatory  organizations  that 
constitute  the  U.S.  AOR  market  to  be 
members  of  the  ISG,  which  will  provide 
for  the  exchange  of  necessary 
surveillance  information  concerning 
trading  activity  in  the  ADR  options,  and 
the  respective  underlying  ADR 
market. 17 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option  and 
the  exchange  trading  the  stock 
underlying  the  equity  option  is 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses. 
In  particuJar,  the  Commission  notes  that 
surveillance  sharing  agreements 
providing  an  important  deterrent  to 
manipulation  because  they  fadUtate  the 
availability  of  information  needed  to 
fully  investigate  a  potential 
manipulation  if  it  were  to  occur.  These 
agreements  are  especially  important  in 
the  context  of  derivative  products  based 
on  foreign  securities  because  they 
facilitate  the  collection  of  necessary 
regulatory,  surveillance  and  other 
Information  from  foreim  {urisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  relevant  underlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 
Commission  generally  believes  that 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underlying  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  the 
marketplace. »•  The  Commission  further 


"See  Amendment  No.  1,  supra  note  3. 

••S«*  tiso  Securftlea  Exchange  Ad  Reiaaae  No. 
26653  (March  21.  1989».  M  FR  12703  (order 
•pproviog  the  trading  of  optton*  on  the 
Intematimai  Market  Index  ("IMI").  an  index 
CDioprlsed  of  ADRi  traded  in  the  United  Sletee 
based  on  foreign  Mcurities).  In  this  approreJ  order, 
the  Commission  speciTically  requl.-ed  that  there  be 
comprehensive  surveilUnce  sharing  agreenienti  in 
piaca  between  the  Amax  and  the  foreign  txchai^e* 
on  which  the  seciuitiee  uD<ierty<ng  the  ADRs  trade 
so  that  ■  subetantiai  percentage  of  tiie  Index  Mae 
covered  by  compreheneive  surveillance  sharing 
agreements. 


believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purchasers  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  survjillance  sharing 
agreement. 

Under  the  current  proposal,  however, 
the  Commission  believes  that  it  is 
appropriate  to  permit  the  listing  of 
options  on  an  ADR  without  the 
existence  of  a  comprehensive 
surveillance  sharing  agreement  with  the 
foreign  market  where  the  underlying 
security  trades,  as  long  as  the  U.S. 
market  for  the  underlying  ADRs  is  at 
least  as  large  as  the  market  for  the 
underlying  foreign  security. 
Specifically,  the  proposed  listing 
standards  require  that  a  least  50%  of  the 
world-wide  trading  volume  in  the 
underlying  foreign  security  occur  in  the 
U.S.  ADR  market,  which  consists  of  the 
Amex,  the  BSE,  the  CBOE,  the  CHX,  the 
CSE,  the  NASD,  the  NYSE,  the  PSE,  and 
the  Phlx  The  proposal  further  requires 
that  for  the  continued  trading  of  the 
ADR  options  the  percentage  of  the 
world-wide  trading  volume  occurring  in 
the  U.S.  ADR  market  must  not  fall 
below  30%.  The  Commission  believes 
these  standards  will  ensure  that  the 
relevant  pricing  market  for  the  options 
on  ADRs  is  the  U.S.  ADR  market  rather 
than  the  foreign  market  where  the 
security  underlying  the  ADR  trades. 

Moreover,  the  Commission  believes 
that  the  proposed  method  for 
determining  whether  the  trading  volume 
in  the  U.S.  ADR  market  meets  the 
required  percentages  is  adequate  to 
ensure  that  the  U.S.  ADR  market  is  and 
continues  to  be  the  price  discovery 
market  for  the  foreign  security 
underlying  the  ADR  option. 
Spedficaliy,  the  Phlx  has  represented 
that  it  will  calculate  the  trading  volume 
for  the  previous  three  months  in  the 
underlying  ADR,  the  underlying  foreign 
security,  and  other  related  securities 
which  can  affect  the  pricing  of  the 
underlying  foreign  security.  i»  To  list  an 
ADR  option  without  the  existence  of  a 
comprehensive  surveillance  sharing 
agreement,  the  proposal  requires  the 
combined  trading  vohime  for  ADRs 
overiying  any  class  of  the  foreign 
issuer's  stock,  occurring  in  the  U.S.  ADR 
market,  to  be  not  less  than  50%  of  the 
(X)mbined  world-wide  trading  volume 
for  all  classes  of  the  issuer's  stock  and 
all  ADRs  that  overlie  any  of  these 
classes.  20 

In  summary,  the  Commission  believes 
that  in  cases  where  a  substantial 


percentage  of  the  world-wide  trading 
volume  for  the  underlying  ADR,  the 
underlying  foreign  security,  and  other 
securities  relevant  to  the  pricing  of  these 
securities  occurs  In  the  U.S.  ADR 
market,  ^i  the  U.S.  ADR  market  operates 
as  the  price  discovery  market  for  the 
foreign  securities  (i.e.,  stocks  and  ADRs) 
underlying  the  ADR  options.  In  these 
cases,  the  Commission  believes  that  the 
U.S.  ADR  market  is  the  instrumental 
market  for  purposes  of  deterring  and 
detecting  potential  manipulation  or 
other  abusive  trading  strategies  In 
conjunction  with  transactions  in  the 
overlying  ADR  options  market. 
Therefore,  because  the  Phlx,  and  all  the 
other  U.S.  self-regulatory  agencies 
which  make  up  the  U.S.  ADR  market  are 
members  of  the  ISG,  the  Commission 
believes  that  there  is  an  effective 
surveillance  sharing  arrangement  to 
permit  the  exchanges  and  the  NASD  to 
adequately  investigate  any  potential 
manipulations  of  the  ADR  options  or 
their  underlying  securities. 

The  Commission  finds  gcKxl  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  Sling  thereof  in 
the  Federal  Register.  Amendment  Na  1 
merely  clarifies  how  the  Phlx  will 
determine  whether  not  less  than  50% 
(or  less  than  30%,  in  the  case  of  the 
maintenance  standard)  of  the  world- 
wide trading  volume  in  the  underlying 
foreign  security  (as  represented  by 
ADRs,  common  stock  and  any  other 
related  securities)  occurs  in  the  U.S. 
ADR  market.  The  Commission  believes 
that  this  amendment  strengthens  the 
proposal  by  ensuring  that  the  standard 
will  be  applied  consistently  by  all  the 
markets  seeking  to  list  ADR  options  and 
raises  no  new  issues. 

Accordingly,  because  the  Commission 
believes  that  the  amendment  makes 
clarifying,  non-substantive  changes  to 
the  proposal,  the  Commission  flnds  that 
it  is  consistent  with  sections  19(bK2) 
and  6(bM5)  of  the  Act  »a  to  approve 
Amendment  No.  1  to  the  Amex's 
proposal  on  an  accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Na 
1  to  the  proposed  rule  change.  Persons 


"See  *upm  note  6.  and  accompanylag  text 


"  We  note  the!  It  >s  appropriate  to  vtevr  the  U.S. 
ADR  market  at  a  single  market  even  though  if  to 
made  up  of  several  national  securities  excfaances 
and  the  NASD.  The  Conimlsaion  notes  that  alfof 
the  markets  on  which  or  through  which  theea  KDfta 
could  trade  are  linked  together  by  ITS.  The 
Commiseion  further  notes  that,  one  market,  the 
NYSE,  tvpicaily  operate*  as  the  primary  exchange 
OD  whicii  trades  in  U.S.  ADRs  are  axacated. 

u  IS  U.S.C  78s(bK2)  and  7««bMS>  (ises). 
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making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NVV.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
Februanr  28, 1994. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.23  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-93-54)  is  approved,  effective 
February  7. 1994.  Accordingly,  the 
Exchange  may  submit  listing  certificates 
for  ADR  options  as  specified  herein  on 
February  7. 1994  pursuant  to  Rule 
1 2d  1-3  under  the  Act  and  commence 
trading  in  the  options  according  to  the 
time  parameters  established  in  the  Joint 
Options  Listing  Procedures  Plan. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2< 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-2711  Filed  2-4-94;  8:45  am) 
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[Release  No.  34-33550;  File  No.  SR-Phlx- 
93-30] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  a  Proposed  Rule 
Change  Relating  to  Rule  1047A 
Regarding  Index  Option  Opening 
Rotations,  Halts  and  Reopenings 

January  31, 1994. 

I.  Introduction 

On  June  29, 1993.  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 


("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19b-4 
thereunder.z  a  proposed  rule  change  to 
make  certain  amendments  to  Rule 
1047A  regarding  index  option  opening 
rotations,  halts,  and  reopenings.'  Notice 
of  the  proposal,  including  Amendment 
No.  1.  appeared  in  the  Federal  Register 
on  October  15, 1993.«  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

n.  Description  of  the  Proposal 

The  Phlx  has  proposed  amending 
Phlx  Rule  1047A:  (1)  To  require 
specialists  to  open  an  industry  index 
option  for  trading  once  securities 
representing  90%  of  the  current  value  of 
the  index  have  opened  for  trading  on 
the  primary  market;  (2)  to  permit 
specialists  to  open  such  industry  index 
options  once  securities  representing 
50%  of  the  current  value  of  the  index 
have  opened;  (3)  to  permit  specialists  to 
halt  index  option  trading,  subject  to 
floor  official  approval,  once  securities 
representing  more  than  10%  of  the 
current  value  of  the  index  are  halted  or 
suspended  upon;  and  (4)  to  permit 
specialists  to  reopen  halted  options 
once  securities  representing  50%  of  the 
market  value  of  an  index  are  opened  or 
the  Exchange  determines  that  the 
conditions  that  led  to  the  trading  halt 
are  no  longer  present.  Although  the  text 
of  Rule  1047A  would  be  reorganized, 
the  following  provisions  would  not  be 
substantively  changed:  (1)  The 
provision  in  Rule  1047A(a)  that  the 
Exchange  may  halt  index  options 
trading  in  the  best  interests  of  fair  and 
orderly  markets  if  certain  conditions  are 


25 15  U.S.C  78s(b)(2)  (1988). 

J«  17  CFR  200.3»-3(a)(12)  (1993). 


M5  U.S.C.  78s(b)(l)  (1988). 

2  17  CFR  240  19t>-4  (1992). 

3  On  July  13. 1993  the  Phlx  amended  the  rule 
change  proposal  to  adopt  a  floor  procedure  advice 
(o  parallel  the  provisions  of  the  proposed  rule  in 
order  to  make  the  procedures  readily  available  to 
floor  members  in  their  advice  handbooks.  See  letter 
from  Edith  Hallahan,  Attorney.  Market 
Surveillance.  Phbc  to  Richard  Zack,  Branch  Chief, 
Options  Regulation.  Division  of  Market  Regulation, 
SEC.  dated  July  8. 1993  CAmendment  No.  1").  On 
January  19. 1994  the  Phlx  amended  the  proposal  to 
remove  the  proposed  provision  that  would  have 
required  index  options  to  be  halted  from  trading 
whenever  securities  representing  more  than  50%  of 
the  current  index  value  had  been  halted  or 
suspended  from  trading  on  the  primary  market. 
Rather,  as  amended,  under  such  circumstances,  the 
decision  to  halt  index  option  trading  would  be  left 
to  the  discretion  of  the  Exchange  or  one  of  its  floor 
offlcials.  This  amendment  would  also  be  reflected 
in  the  proposed  floor  procedure  advice.  See  letter 
from  Gerald  D.  O'Connell,  Vice  President.  Market 
Surveillance.  Phbc  to  Richard  Zack.  Branch  Chief. 
Options  and  Derivatives  Branch,  Division  of  Market 
Regulation,  SEC.  dated  January  19. 1994 
("Amendment  No.  2"). 

«  See  Securities  Exchange  Act  Release  No.  33025 
(October  6. 1993).  58  FR  53604. 


met  would  appear  in  Rule  1047A(c);  (2) 
Rule  1047A(d)  would  be  renumbered  as 
paragraph  (e):  (3)  Rule  1047A(c).  to  be 
renumbered  as  paragraph  (b)  would  be 
retitled  as  "Modified  Rotations  and 
SORT";  and  (4)  the  third  paragraph  of 
Rule  1047A(a)  would  contain  the 
provisions  formerly  in  paragraph  (b) 
regarding  the  procedure  for  opening. 

In  addition,  with  respect  to 
reorganization,  Rule  1047A.  currently 
titled  "Traded  Rotations.  Halts  or 
Suspensions"  would  be  retitled 
"Trading  Rotations,  Halts  or 
Reopenings."  The  proposal  would  also 
reorganize  the  paragraphs  to  logically 
follow  the  procedure  of  the  opening, 
halting  and  reopening  of  trading. 

III.  Commission  Findings  and 
Conclusions 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  sections  6(b)(5)  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  as  well 
as  to  protect  investors  and  the  public 
interest. 

Specifically,  the  proposal  will,  under 
the  applicable  circumstances,  help 
prevent  investors  from  being  exposed  to 
index  options  trading  based  on 
incomplete  pricing  data  in  the 
underlying  securities  by  setting  forth 
specific  standards  for  opening  and 
halting  trading.  For  example,  in 
providing  that  a  specialist  may  open 
industry  index  options  for  trading  when 
securities  representing  50%  of  the 
current  index  value  of  all  securities 
underlying  the  particular  industry  index 
have  opened  for  trading  on  their 
respective  primary  market,  industry 
index  option  market  specialists  will 
have  the  discretion  to  determine  if 
adequate  pricing  information  is 
available  in  order  to  ensure  that  pricing 
of  industry  index  options  at  least 
substantially  reflects  the  current  market 
value  of  the  traded  index's  underlying 
securities.  The  proposed  requirement 
that  specialists  must  open  their  assigned 
industry  index  options  when  90%  of  the 
current  index  value  of  all  securities  in 
the  index  have  opened  reflects  the 
appropriate  determination  that  such  a 
level  should  permit  index  option 
pricing  that  accurately  reflects  the  value 
of  the  underlying  index  components, 
upon  the  index  option  opening. 

The  Commission  also  believes  that  the 
Phlx  proposal  to  permit  index  option 
specialists  to  request  floor  official 
approval  to  halt  index  options  trading 
where  securities  representing  more  than 
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10%  of  the  index  value  are  halted  or 
suspended  should  promote  just  and 
equitable  principles  of  trade  by  allowing 
the  cessation  of  trading  where  investors 
might  lack  access  to  updated  pricing 
information  in  the  component  securities 
of  the  index.  Moreover,  the  Commission 
also  believes  that  the  Phlx  proposal  to 
adopt  a  floor  procedure  advice, 
paralleling  the  provisions  of  Exchange 
Rule  1047A  will  help  maJce  such 
procedures  readily  available  to  floor 
members  in  their  advice  handbook. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Accelerating  the 
amendment  will  allow  the  proposal  to 
be  enacted  without  delay.  The 
amendment  changes  the  originally 
proposed  requirement  that  index 
options  be  automatically  halted 
whenever  more  than  50%  of  the  current 
index  value  has  been  halted  or 
suspended  from  trading  on  the  primary 
market.  The  revised  requirement  will 
not  automatically  require  a  trading  halt 
under  such  circumstances,  but  rather 
will  direct  that  such  a  decision  be  made 
within  the  discretion  of  the  Exchange  or 
one  of  its  floor  officials.  The 
Commission  believes  that  this 
amendment  may  help  provide  greater 
index  option  market  liquidity  under 
certain  market  conditions  and  also 
provide  the  Exchange  and  its  floor 
officials  the  flexibility  to  halt  or 
continue  index  option  trading  based 
upon  the  circumstances  and  conditions 
of  the  current  market.  The  Commission 
also  notes  that  the  proposal,  including 
Amendment  No.  1  (but  excluding 
Amendment  No.  2),  was  published  for 
the  full  21  day  comment  period  and  no 
comments  were  received. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Section,  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-93-30  and  should  be 
submitted  by  February  28,  1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,5  that  the 
proposed  rule  change  (SR-Phlx-93-30), 
as  amended,  is  approved. 

For  the  Qjmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.8 

Margaret  M.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-2709  Filed  2-4-94;  8:45  am] 
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[Release  No.  34-33548;  File  Nos.  SR-OTC- 
93-08  and  SR-NSCC-93-07] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Contpany  et  al.; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  a  Netting  Contract 
and  Limited  Cross-Guaranty 
Agreement 

January  31, 1994. 

On  July  8, 1993,  and  June  2, 1993,  The 
Depository  Trust  Company  ("DTC")  and 
the  National  Securities  Clearing 
Corporation  ("NSCC"),  respectively, 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  changes  (File  Nos.  SR-DTC-93-08 
and  SR-NSCC-93-07)  under  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  to  establish  a  Netting 
Contract  and  Limited  Cross-Guciranty 
Agreement  between  DTC  and  NSCC 
("DTC/NSCC  Agreement")^  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  November  10, 
1993.3  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  changes. 

I.  Description 

A.  Netting 

Many  participants  of  DTC  are  also 
members  of  NSCC  ("common 
members"),  and  NSCC  itself  is  a  DTC 
participant.  For  many  years,  DTC  and 
NSCC  have  provided  for  a  consenting 
common  member's  credit  balance  in 
DTC's  Next-Day  Funds  Settlement 
("NDFS")  system  or  a  credit  balance  at 
NSCC  to  be  applied  to  its  debit  balance 


at  the  other  clearing  agency.  In  practice, 
a  common  member's  daily  settlement 
credit  at  one  of  the  clearing  agencies 
serves  to  reduce  or  eliminate  any  daily 
settlement  debit  of  that  common 
member  at  the  other  organization.* 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
("FDICIA")  validates  netting  contracts 
that  provide  for  the  netting  of  payment 
obligations  and  payment  entitlements 
between  and  among  clearing 
organizations  and  their  members.^ 
Under  FDICIA,  a  payment  under  a 
netting  contract  is  not  subject  to 
disaffirmance  by  the  receiver  or  trustee 
in  a  subsequent  insolvency  proceeding. 
The  netting  provisions  of  FDICIA  were 
designed  to  reduce  systemic  risk  to  the 
financial  markets. 

The  purpose  of  the  netting  provision 
of  the  DTC/NSCC  Agreement  is  to 
establish  a  netting  contract  that  meets 
the  standards  for  FDICIA  protection. 
The  netting  provision  provides  that  on 
each  common  business  day  that  any 
common  member  has  a  credit  balance  at 
one  clearing  agency  and  a  debit  balance 
at  the  other,  the  two  balances  will  be 
netted,  and  the  following  payments  will 
be  made:  (1)  Each  common  member 
with  a  net  debit  amount  will  pay  that 
amount  to  the  clearing  agency  with  the 
net  debit  amount;  (2)  a  clearing  agency 
with  a  net  credit  amount  with  respect  to 
a  common  member  shall  pay  that 
amount  to  the  common  member;  and  (3) 
for  each  common  member  with  a  credit 
balance  that  equals  its  debit  balance,  the 
clearing  agency  with  the  credit  balance 
shall  pay  that  amount  to  the  clearing 
agency  with  the  debit  balance. 

The  balances  covered  under  the 
netting  provision  that  will  be  available 
to  NSCC  will  be  only  those  in  DTC's 
NDFS  system.  DTC  will  have  the  right, 
however,  to  use  a  NDFS  credit  balance 
to  offset  an  open  debit  balance  in  DTC's 
Same-Day  Funds  Settlement  ("SDFS") 
system  before  applying  the  remainder,  if 
any,  to  a  debit  balance  at  NSCC. 


'15U.S.C.  78s(b)(2)(1982). 

•17  CFR  200.3O-3(a)(12)  (1903). 

'15  U.S.C  78(b)(1)  (1988). 

» NSCC's  Rules  refer  to  the  agreement  as  the 
Clearing  Agency  Cross-Guaranty  Agreement. 

J  Securities  Exchange  Act  Release  No.  33145 
(November  3.  1993),  58  FR  59766. 


♦This  procedure  is  commonly  referred  to  as 
cross-endorsement  because  originally  the  crediting 
clearing  agency's  check  or  draft  payable  to  the 
common  member  was  endorsed  to  the  debiting 
clearing  agency.  Over  90%  of  common  members 
have  consented  to  this  procedure.  Under  the 
procedure,  which  is  now  automated,  computer 
programs  determine  which  consenting  members 
have  a  credit  balance  at  one  clearing  agency  and  a 
debit  t>alance  al  the  other.  The  programs  then 
aggregate  for  each  clearing  agency  the  applicable 
portions  of  all  the  credit  balances  of  common 
members  with  debit  balances  at  the  other  clearing 
agency.  These  aggregate  amounts  are  then  paid  by 
each  clearing  agency  to  the  other  with 
corresponding  payment  entries  being  reflected  in 
each  corrunon  memtier's  DTC  and  NSCC  settlement 
statements. 

»  12  use.  4401-4407  (1991). 
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B.  Limited  Guaranty 

The  DTCVNSCC  Agreement  also 
contains  a  provision  limiting  the 
guaranty  from  each  clearing  agency  to 
the  other  clearing  agency  that  will  be 
invoked  when  a  common  member  fails. 
Any  resources  remaining  after  a  failed 
common  member's  obligations  to  the 
guaranteeing  clearing  agency  have  been 
satisfied,  including  at  DTC  that  common 
member's  SDFS  obligations,  will  be 
made  available  to  the  other  clearing 
agency.  The  guaranty  is  not  absolute  but 
rather  is  limited  to  the  extent  of  the 
resources  relative  to  the  failed  member 
remaining  at  the  guaranteeing  clearing 
agency.  "The  princip)al  resources  will  be 
settlement  net  credit  balances,  including 
in  certain  cases  a  common  member's 
SDFS  net  credit  balance  at  DTC,  and  the 
failed  member's  deposits  to  the  clearing 
agencies'  clearing  funds. 

For  example,  if  a  common  member 
has  a  DTC  NDFS  net  debit  balance  that 
exceeds  its  credit  balance  at  NSCC,  the 
operation  of  the  netting  provision  will 
reduce  that  net  debit  balance  by  the 
amount  of  the  NSCC  credit.  If  that 
common  member  then  fails,  DTC  will 
apply  the  member's  DTC  participants 
fund  deposit  to  the  remaining  net  debit 
balance  and  to  any  SDFS  net  debit 
balance.  If  the  participants  fund  deposit 
is  insufficient  to  satisfy  completely  all 
DTC  net  debit  balances,  the  limited 
guaranty  provision  will  enable  DTC  to 
look  to  NSCC  to  pay  any  deficiency  but 
only  if  and  to  the  extent  that  the  NSCC 
resovu-ces  attributable  to  the  common 
member  exceed  the  common  member's 
obligations  to  NSCC.  Similarly.  NSCC 
will  be  able  to  look  to  DTC  if  the 
common  member  has  a  NSCC  net  debit 
balance. 

There  can  be  situations  where  a  failed 
common  member  still  owes  money 
either  to  DTC  or  to  NSCC  after  netting 
and  after  payment  of  the  guaranty. 
However,  the  exposure  to  DTC's  or 
NSCC's  other  participants  or  members 
will  be  reduceid  by  the  operation  of  the 
DTC/NSCC  Agreement. 

C.  Changes  to  DTC's  and  NSCC's  Ru!es 

In  connection  with  the 
implementation  of  the  DTC/NSCC 
Agreement,  DTC  is  amending  its  Rules 
1,  2,  4,  and  9  and  NSCC  is  amending  its 
Rules  1,  4, 12,  and  31.  The 
modifications  will  incorporate  the 
netting  provision  into  DTC's  and 
NSCC's  Rules  so  that  DTC's  participants 
and  NSCC's  members  become  parties  to 
and  are  bound  by  the  netting  provision 
of  the  DTC/NSCC  Agreement.  The 
modifications  to  DTC's  and  NSCC's 
Rules  also  will  incorporate  the  limited 
guaranty  provision  so  that  a  failed 


common  member  is  obligated  to  DTC  or 
NSCC  to  the  extent  that  DTC  or  NSCC 
is  obligated  to  the  other  clearing  agency 
under  the  limited  guaranty  provision.^ 

II.  Discussion 

Section  17A(a)(2KA)  of  the  Act  directs 
the  Commission  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  facilitate  the  establishment  of  linked 
or  coordinated  facilities  for  clearance 
and  settlement  of  transactions.'  The 
Commission  believes  that  the  DTC/ 
NSCC  Agreement  is  an  important  step 
towards  achieving  such  a  national 
system  because  the  DTC/NSCC 
Agreement  mandates  netting  of  a 
common  member's  settlement 
obligations  at  each  of  the  clearing 
corporations. 

Section  17A(b)(3){F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. b  DTC,  NSCC. 
and  their  participants  and  members 
should  gain  protection  from  the  netting 
and  guarantee  provisions  of  the  DTC/ 
NSCC  Agreement  because  a  common 
member's  credit  balance  at  one  clearing 
agency  will  be  paid  to  the  other  clearing 
agency,  if  the  common  member  has  a 
debit  balance  at  that  clearing  agency, 
instead  of  to  the  common  member.  This 
should  reduce  the  risk  that  a  common 
member  will  fail  to  fulfill  its  settlement 
obligation  at  one  clearing  corporation 
but  still  collect  a  credit  from  the  other 
clearing  corporation.  If  a  common 
member  fails,  the  limited  guarantee  will 
be  invoked  so  that  remaining  resources 
attributable  to  the  common  member  at 
one  clearing  agency  will  be  available  to 
fulfill  the  common  member's  obligation 
at  the  other  clearing  agency. 

The  same  section  of  the  Act  also 
requires  that  a  clearing  agency's  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  the  DTC/NSCC  Agreement 
fosters  such  cooperation  and 
coordination  as  evidenced  by  the  risk 
reduction  and  payment  efficiencies  that 
should  be  experienced  by  DTC,  NSCC, 
and  common  members  upon 
implementation  of  the  agreement. 


III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.a  that  the 
proposed  rule  changes  (File  Nos.  SR- 
DTC-93-08  and  SR-NSCC-93-97)  be. 
and  hereby  are.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritj'.'o 

Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  94-2725  Filed  2-4-94;  8:45  am] 

BILUNG  CODE  M10-01-M 


[Release  No.  34-33543;  File  Nos.  SR-OCC- 
92-05;  SR-NSCC-ei-07;  SR-SCCP-92-01; 
and  SR-MCC-«2-02] 

Self-Regulatory  Organization;  The 
Options  Clearing  Corporation,  et  al.; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  Revised  Options 
Exercise  Settlement  Agreements 

januan'  28.  1994. 
On  January  27, 1992.  October  21. 

1991.  February  27, 1992,  and  March  5. 

1992,  The  Options  Clearing  Corporation 
("OCC")  the  National  Securities 
Clearing  Corporation  ("NSCC").  the 
Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  and  the  Midwest 
Clearing  Corporation  ( "MCC"). 
respectively,  filed  proposed  rule 
changes  '  with  the  Securities  and 
Exchange  Commission  ("Commission") 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").!  The  self- 
regulator>'  organizations  filed  several 
amendments  to  the  original  filings.'  The 
proposed  rule  changes  and  amendments 
implement  revised  options  exercise 
settlement  agreements  among  OCC, 
NSCC,  SCCP.  and  MCC  (hereinafter 
referred  to  as  the  "correspondpn! 
clearing  corporations"  or  "CCCs").  The 
Commission  published  notice  of  these 
proposed  rule  changes  in  the  Federal 


0  For  a  detailed  discussion  of  the  specific 
amendments  DTC  and  NSCC  are  making  to  their 
rules,  refer  to  Securities  Exchange  Act  Release  No. 
33145.  svpra  note  3. 

M5U.S.C.  78q-l(a)(2)(A).. 

•15U.S.C.  78q-l(bK3)(n 


"ISU.S.C.  78s(b)(2). 

'"ITCFRZOO.SfalflZ). 

>  File  Nos.  SR-OCC-92-05.  SR  NSCC-91-07.  SR- 
SCCP-92-01.  and  SR  MCC-92-02. 

115U.S.C.  7Bs(bKl). 

>OCC  filed  Amendment  No.  1  to  File  No.  SR- 
OCC-92-05  on  February  27. 1992.  and  Amendment 
No.  2  on  June  4.  1993.  SCCP  filed  Amendment  No. 
1  to  File  No.  SR-SCCP-92-01  on  May  26,  1992,  and 
Amendment  No.  2  on  July  1. 1993.  MCC  filed 
Amendment  No.  1  to  File  No.  SR-MCC-«2-02  on 
January  7, 1993.  and  Amendment  No.  2  on  July  6. 
1993.  NSCC  filed  Amendment  Na  1  to  File  No.  SR- 
NSCC-91-07  on  May  19.  1993. 
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Register  on  October  14. 1993. ••  No 
comments  have  been  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  changes. 

I.  Description 

The  proposed  rule  changes  will 
permit  the  correspondent  clearing 
corporations  to  put  into  effect  amended 
and  restated  agreements  providing  for 
the  settlement  of  exercises  and 
assignments  of  equity  options.  In 
addition,  OCC's  proposed  rule  change 
makes  related  changes  to  OCC's  By- 
Laws,  Rules,  and  certain  form 
agreements  used  by  OCC's  clearing 
members. 

In  the  original  filings,  OCC.  NSCC, 
SCCP,  and  MCC  proposed  to  make 
effective  Amended  and  Restated 
Options  Exercise  Settlement 
Agreements  (hereinafter  collectively 
referred  to  as  the  "First  Restated 
Agreements").  OCC,  NSCC,  SCCP,  and 
MCC  have  amended  the  First  Restated 
Agreements  (hereinafter  collectively 
referred  to  as  the  "Second  Restated 
Agreements")  and  will  make  the  three 
Second  Restated  Agreements,  which  are 
the  subjects  of  this  approval  order, 
effective  in  place  of  the  three  First 
Restated  Agreements.^  The  Second 
Restated  Agreements  replace  the  options 
exercise  settlement  agreements  that 
were  previously  in  effect  between  OCC 
and  each  CCC  (hereinafter  collectively 
referred  to  as  the  "Original 
Agreements").  The  MCC  and  SCCP 
Second  Restated  Agreements  are 
substantially  identical  in  form.  The 
NSCC  Second  Restated  Agreement  is 
substantially  in  the  same  form  with 
variations  reflecting  that  NSCC  will 
provide  OCC  with  a  daily  report 
identifying  all  securities  which  are 
eligible  for  settlement  through  NSCC's 


'The  Commission  first  published  notice  in 
Securities  Exchange  Act  Release  Nos.  30488  (March 
17.  1992).  57  FR  10201  (File  No.  SR-OCC-92-051: 
30489  (Mcr  h  17.  1992).  57  FR  10197  [File  No.  SR- 
NSCC-91-07)  30490  (March  17.  1992).  57  FR 
10205  [File  No.  SR-SCCP-92-Oll;  and  30491 
(March  17,  1992)  57  FR  10197  [File  No.  S8-MCC- 
92-02). 

The  Commission  republished  notice  of  the 
amended  proposed  rule  changes  in  Securities 
Exchange  Act  Release  No.  33011  (October  4.  1993), 
58  FR  53231. 

'  Each  Second  Restated  Agreement  provides  that 
it  will  become  effective  on  the  later  of  the  effective 
date  set  forth  in  the  Second  Restated  Agreement  or 
the  date  of  approval  by  the  Corrmiission  of  both 
parties'  proposed  rule  changes  that  include  the 
Second  Restated  Agreement  as  an  Exhibit.  The  date 
of  the  Commission  approval  will  be  the  effective 
date  for  all  three  Second  Restated  Agreements.  Each 
Second  Restated  Agreement  provides  that  it  shall 
become  effective  in  lieu  of  the  respective  First 
Restated  Agreement. 


continuous  net  settlement  ("CNS") 
system. 

A.  The  Original  Agreements  and  the 
Changes  Made  by  the  Second  Restated 
Agreements 

(1)  Operation  and  Continuing  Use  of 
Broker-to-Broker  Settlement  Procedures 

Prior  to  implementing  the  Original 
Agreements,  exercises  of  equity  options 
were  settled  broker-to-broker.  In  broker- 
to-broker  settlement,  upon  receipt  of  an 
equity  option  exercise  notice,  OCC 
would  issue  a  delivery  advice  to  the 
delivering  clearing  member  [i.e.,  the 
assigned  clearing  member  in  the  case  of 
a  call  or  the  exercising  clearing  member 
in  the  case  of  a  put)  and  to  the  receiving 
clearing  member  [i.e.,  the  exercising 
clearing  member  in  the  case  of  a  call  or 
the  assigned  clearing  member  in  the 
case  of  a  put).  The  delivery  advice 
would  instruct  the  delivering  clearing 
member  to  make  delivery  of  the  security 
underlying  the  exercised  option  directly 
to  the  receiving  clearing  member  and 
would  specify  the  address  at  which 
delivery  was  to  be  made  and  the 
exercise  settlement  amount  to  be  paid. 
OCC  continues  to  have  rules  governing 
broker-to-broker  settlement.''  However, 
broker-to-broker  settlement  has  been 
largely  replaced  by  settlement  through 
the  facilities  of  the  CCCs.  The  Second 
Restated  Agreements  provide  that  OCC 
will  use  broker-to-broker  settlement 
only  for  exercises  and  assignments  of 
equity  options  overlying  securities 
which  are  not  eligible  for  settlement  in 
NSCC's  continuous  net  settlement 
system  ("CNS  Securities").^ 

(2)  Operation  of  the  Original  Options 
Exercise  Settlement  Agreements 

After  OCC  entered  into  the  Original 
Agreements  with  the  CCCs,  OCC  began 
to  settle  the  great  majority  of  equity 
option  exercises  through  the  facilities  of 


«OCC  Rules  901-912. 

'  CNS  Securities  are  defined  only  in  the  terms  of 
NSCC's  CNS  System  and  not  in  terms  of  the 
securities  that  are  eligible  for  each  individual  CCC's 
continuous  net  settlement  system.  The  definition  is 
new  in  the  Second  Restated  Agreements  as  is  the 
exclusion  of  nonCNS  Securities.  Both  of  these 
changes  are  made  necessary  by  changes  to  OCC's 
margin  system,  which  changes  were  designed  to 
improve  the  margin  system's  ability  to  evrtluate  and 
neutralize  OCC's  risk  during  the  five  busiaess  day 
period  between  the  exercise  and  settlement  of  an 
equity  option.  Because  all  securities  underlying    ' 
equity  options  issued  by  OCC  are  ordinarily  CNS 
Securities,  all  exercise  settlements  will  continue  to 
be  settled  through  the  CCCs.  However,  in  unusual , 
circumstances  in  which  an  underlying  security 
ceases  to  be  a  CNS  Security  or  in  which  the  owners 
of  an  underlying  security  become  entitled  to  an 
additional  security  as  a  result  of  a  rights  offering  or 
other  extraordinary  transaction  and  that  additional 
security  is  not  a  CNS  Security,  exercise  settlement 
may  be  effected  entirely  or  partly  through  OCC's 
broker-to-broker  settlement  svstem. 


the  CCCs.8  Each  clearing  member  was 
.  required  to  designate  a  CCC  as  its 
designated  clearing  corporation  ("DCC") 
for  purposes  of  effecting  settlements  of 
exercises  of  equity  options.  Rather  than 
delivering  an  underlying  security 
broker-to-broker,  in  the  revised  system  a 
delivering  clearing  member  delivers  the 
security  to  and  receives  payment  of  the 
exercise  settlement  amount  from  its 
DCC.  A  receiving  clearin^member 
makes  payment  to  and  receives  the 
security  from  its  DCC.  If  the  delivering 
clearing  member  and  the  receiving 
clearing  member  have  designated  the 
same  CCC  as  their  DCCs,  all  deliveries 
and  receipts  of  securities  and  all 
payments  and  receipts  of  settlement 
monies  will  take  place  at  that  DCC  in 
accordance  with  its  settlement 
procedures.  If  the  delivering  clearing 
member  and  receiving  clearing  member 
have  designated  different  CCCs  as  their 
respective  DCCs,  the  DCC  for  the 
delivering  clearing  member  delivers  the 
security  to  and  receives  payment  from 
the  DCC  for  the  receiving  clearing 
member  in  accordance  with  the 
interface  arrangements  between  the  two 
DCCs. 

The  Original  Agreements  provide  for 
a  five-day  settlement  period  for 
settlement  of  exercises  of  equity 
options.  The  date  of  the  exercise  and  the 
settlement  period  are  analogous  to  the 
trade  date  ("T")  and  settlement  period 
for  ordinary,  regular-way  stock  trades. 
OCC  reports  the  exercises  and 
assignments  of  clearing  members  to 
their  respective  DCCs  during  the  night 
of  T.  The  DCCs  effect  settlement  on  the 
iifth  business  day  after  T  ("T+5").9 


"OCC  first  executed  Options  Exercise  Selllemenl 
Agreements  with  each  of  Slock  Clearing 
Corporation  (NSCC  's  predecessor).  SCCP.  and  MCC 
in  1976. 

■•Consistent  with  the  recently  approved 
Commission  Rule  15c6-l  under  the  Act  that, 
effective  June  1.  1995,  will  shorten  from  five 
business  days  to  three  business  days  the  standard 
settlement  time  frame  for  most  broker-dealer  trades, 
the  settlement  period  for  settlement  of  exercises  of 
equity  options  will  b>e  shortened  to  three  business 
days.  If  the  parties  to  the  Second  Restated 
Agreement  determine  that  the  agreement  needs  to 
be  amended  to  accommodate  a  three  business  day 
settlement  cycle  of  equity  option  exercises,  the 
CCCs  and  OCC  will  file  the  necessary  proposed  rule 
changes  with  (he  Commission.  Telephone 
conversation  between  James  C.  Yong.  Deputy 
General  Counsel.  OCC.  and  Jerry  W.  Carpenter. 
Branch  Chief,  and  Peter  R.  Ceraghty.  Attorney. 
Division  of  Market  Regulation  ("Division"). 
Commission  (December  29.  1993).  For  a  detailed 
description  and  discussion  of  Rule  15c6-l.  refer  to 
Securities  and  Exchange  Commission  Release  Nos. 
33-7022:  34-33023;  lC-19768;  (October  13.  1993). 
58  FR  52891  (File  No.  S7-5-931  (order  adopting 
Rule  15c6-l). 
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B.  Changes  Made  by  the  Second 
Restated  Agreements 

The  Second  Restated  Agreements  alter 
and  supplement  the  provisions  of  the 
Original  Agreements  in  several  ways. 
The  most  important  modifications  are 
set  forth  below. 

(1)  Timing  of  the  Effectiveness  of  the 
Guarantees  of  the  Correspondent 
Clearing  Corporations 

Section  4  of  each  Original  Agreement 
provides  that  if  the  CCC  does  not  notify 
OCC  prior  to  12  Noon  Central  Time  (1 
p.m.  Eastern  Time)  on  T+4  that  the  CCC 
has  ceased  to  act  for  an  OCC  clearing 
member  which  had  designated  the  CCC 
as  its  DCC.  the  CCC  is  unconditionally 
obligated  as  of  that  time  to  complete  the 
settlement  of  the  exercise.  These 
provisions  were  in  accordance  with  the 
provisions  of  the  rules  of  the  CCCs  as  in 
effect  in  1976.  However,  each  CCC  has 
subsequently  amended  its  rules  to 
provide  that  the  CCC  will  be 
unconditionally  obligated  to  complete 
settlement  of  any  "locked-in"  trade  'o  in 
any  security  eligible  for  settlement 
through  the  CCC's  continuous  net 
settlement  system.  The  CCC's 
guarantees  commence  at  midnight,  or  in 
the  case  of  MCC  at  11:59  p.m..  of  the 
day  the  trade  is  reported  to  the  CCC's 
participants,  which  is  usually  T+1. 

Section  4(a)  of  each  Second  Restated 
Agreement  provides  that  the  CCC  will 
become  unconditionally  obligated  to 
effect  settlement  or  to  close  out  each 
exercise  and  assignment  of  equity 
options  overlying  CNS  Securities 
commencing  at  the  time  specified  by  the 
CCC  "s  rules  applicable  to  locked-in 
trades  in  securities  eligible  for 
settlement  through  the  CCC's 
continuous  net  settlement  system.  This 
revised  provision  has  the  effect  of 
causing  options  exercises  and 
assignments  reported  by  OCC  to  the 
CCCs  during  the  night  of  T  to  become 
guaranteed  as  of  the  time  at  which  the 
CCCs  generally  become  obligated  to 
effect  settlement  (i.e..  usually  midnight 
at  the  end  of  T+l.i»  OCC  Rule  913  is 


'oLocked-ln  trades  are  trades  executed  through 
automated  order  routing  and  trade  execution 
systems.  Each  of  the  Second  Restated  Agreements 
provides  that  exercises  and  assignments  of  options 
reported  by  OCC  to  the  CCC  will  be  deemed  to  be 
locked-in  trades. 

X  The  trade  guarantee  rules  of  the  CCCs  described 
in  the  text  have  been  approved  by  the  Commission 
on  a  temporary  basis.  Securities  Exchange  Act 
Release  No.  32547  (June  29.  1993).  58  FR  26491 
[File  Nos.  SR-NSCC-93-04.  SR-SCCP-93-02.  and 
SR-MCC-93-02I  (order  granting  approval  until 
June  30. 1994).  If  the  Commission  should  in  the 
future  decline  to  approve  these  rules,  OCC  and  the 
CCCs  will  need  to  review  the  question  of  the  point 
in  time  at  which  the  CCCs  guarantee  options 
exercise  settlements,  and  CXX  will  need  to  review 
its  procedures  for  settling  stock  option  exercises 


amended  to  state  expressly  that  OCC's 
direct  guarantee  to  the  clearing  member 
acting  on  behalf  of  the  holder  of  the 
option  terminates  at  the  time  that  the 
clearing  member's  DCC  becomes 
unconditionally  obligated  to  effect 
settlement  of  the  transaction. 12 

(2)  Guarantee  by  OCC  to  Each 
Correspondent  Clearing  Corporation 

Each  Second  Restated  Agreement 
provides  that  OCC  will  compensate  the 
CCC  for  losses  incurred  by  it  in  closing 
out  the  exercises  and  assignments  of  a 
defaulting  participating  member.''  The 
amount  of  the  compensation  will  be  the 
smallest  of  the  "net  options  loss."  the 
"net  overall  loss,"  or  the  "maximum 
guarantee  amount."  The  net  options  loss 
is  essentially  the  actual  net  loss 
incurred  by  the  CCC  in  closing  out 
exercises  and  assignments  of  options  to 
which  the  CCC  is  unconditionally 
obligated  at  the  time  of  the  default.  The 
net  overall  loss  is  essentially  the  actual 
net  loss  incurred  by  the  CCC  in  closing 
out  all  transactions  of  the  defaulting 
participating  member  to  which  the  CCC 
is  unconditionally  obligated  at  the  time 
of  the  default.  The  maximum  guarantee 
amount  is  essentially  the  sum  of  the 
mark-to-market  amounts.**  positive  and 


and,  in  particular,  make  adjustments  to  its  margin 
system. 

"Section  4(a)  of  each  First  Restated  Agreement 
permitted  the  CCC  to  eliminate  an  exercise 
transaction  from  Its  system  in  accordance  with  its 
rules  even  after  its  guarantee  had  attached  to  the 
transaction.  Although  this  could  have  occurred  only 
in  the  extremely  unlikely  event  that  a  security  were 
to  cease  to  be  eligible  for  settlement  through  the 
continuous  net  settlement  system  of  the  CCC  during 
the  time  remaining  until  actual  settlement  of  the 
transaction,  CXX  has  concluded  that  it  cannot 
efHciently  develop  a  margin  system  that  reflects  and 
neutralizes  OCC's  risk  exposure  if  a  CCC's 
guarantee  can  be  revoked  after  attaching  to  an 
exercise  transaction.  Accordingly,  each  Second 
Restated  Agreement  provides  that  the  CCC  will  not 
eliminate  any  exercise  transaction  of  options 
overlying  CNS  Securities  from  its  system  after  its 
guarantee  attaches. 

Section  4fb)  of  each  First  Restated  Agreement 
provided  that  in  the  event  of  a  default  by  an  entity 
for  which  it  Is  the  DCC.  the  CCC  voluntarily  could 
determine  to  complete  settlement  of  transactions 
with  respect  to  which  It  had  not  yet  become 
obligated  at  the  time  of  the  default.  OCC  has 
concluded  that  it  cannot  efficiently  develop  a  - 
margin  system  that  reflects  and  neutralizes  OCC's 
risk  exposure  if  the  CCCs  have  the  right  to  make 
this  voluntary  determination.  Accordingly,  each 
Second  Restated  Agreement  expressly  provides  that 
the  CCC  will  not  effect  settlement  of  transactions 
which  have  been  reported  to  it  but  to  which  it  has 
not  yet  become  obligated  at  the  time  of  the  default. 

'iThe  term  participating  member  is  deHned  in 
the  Second  Restated  Agreement  as  an  entity  that  is 
an  OCC  clearing  member  and  also  is  a  participant 
in  a  CCC  or  is  an  entity  that  is  a  party  to  any  of 
the  three  alternative  arrangements  for  effecting 
settlement  through  a  CCC  (i.e..  the  appointing, 
Canadian,  or  nominating  clearing  arrangements). 
The  alternative  arrangements  are  discussed  later  in 
this  order. 

<<The  term  mark-to-market  amount  is  deHned  to 
mean  the  difference  between  the  exercise  price  of 


negative,  for  all  options  exercises  and 
assignments  to  which  the  CCC  is 
unconditionally  obligated  at  the  time  of 
the  default.  15 

OCC's  guarantee  in  each  Second 
Restated  Agreement  does  not  cover  the 
exposure  of  the  CCC  to  losses  from 
exercise  and  assignment  settlements 
that  can  resuh  if  a  participating  member 
transfers  settlements  from  its  account  at 
the  CCC  to  the  account  of  any  other 
member  of  the  CCC,  including  another 
participating  member  or  another 
member  that  is  an  affiliate  of  the 
participating  member,  and  the  transferee 
member  defaults  on  its  obligations  to 
the  CCC  with  respect  to  those 
settlements.  This  occurs  for  several 
reasons.  First,  OCC  will  not  be  a  party 
to  the  transfer  and  accordingly  will  not 
have  the  ability  to  review  the  impact  of 
the  transfer  on  the  financial  condition  of 
the  transfree  member.  Second,  the  three 
prongs  of  the  computation  of  OCC's 
guarantee  obligation  are  all  premised  on 
the  assumption  that  the  negative  values 
arising  from  short  positions  of  a 
participating  member  may  be  offset 
against  the  positive  values  arising  from 
the  long  positions  of  the  participating 
member.  This  assumption  may  not  hold 
true  if,  for  example,  a  participating 
member  transfers  its  short  positions  but 
not  its  offsetting  long  positions  to  the 
account  of  another  member  and  that 
member  fails  to  make  settlement. 

(3)  Permissible  Arrangements  for 
Effecting  Settlement  through  a 
Correspondent  Clearing  Corporation 

Each  Original  Agreement 
contemplated  that  settlements  of 
exercises  and  assignments  would  be 
effected  by  entities  that  are  OCC 
clearing  members  and  also  are 
participants  in  a  CCC.  Each  Second 
Restated  Agreement  retains  the  basic 
settlement  concept  contemplated  in  the 
Original  Agreement  and  also  contains 
expanded  provisions  addressing  the 
alternative  settlement  arrangement, 
which  are  described  later  in  this  order. 


an  option  and  the  closing  price  of  the  underlying 
stock  on  the  trading  day  immediately  preceding  the 
then  most  recently  completed  regular  morning 
settlement  of  the  participating  member  with  OCC. 

For  example,  if  a  participating  member  defaults 
prior  to  the  opening  of  business  on  T«4  and  if  the 
participating  member  has  not  made  regular  morning 
settlement  with  OCC  on  T-M  but  had  made  regular 
morning  settlement  with  OCC  on  T*3.  the  mark-to- 
market  amount  for  the  stock  underlying  the  option 
will  be  determined  as  of  the  close  of  trading  on  T'»2. 

"The  effect  of  the  maximum  guarantee  amount 
is  to  cap  OCC's  exposure  at  an  amount  that  should 
be  covered  by  the  margin  deposits  collected  by  OOC 
and  that  should  at  least  be  equal  to  the  net  of  the 
in-the-money  amounts  for  all  exercises  and 
assignments  being  settled  through  a  CCC  as  of  the 
close  of  trading  oc  the  day  or  days  on  which  the 
exercises  were  effected. 
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(i)  Revised  agreements  for  appointing 
clearing  members  and  apftointed 
clearing  members.  Each  Second 
Restated  Agreement  contains  provisions 
addressing  the  alternative  settlement 
arrangement  that  is  currently  described 
in  OCC's  Rules  in  which  an  OCC 
clearing  member  appoints  another  OCC 
clearing  member  to  effect  settlement  on 
its  behalf  at  the  appointed  clearing 
member's  DCC  In  connection  with 
implementing  the  Second  Restated 
Agreemer.ls,  OCC  is  revising  the  form  of 
agreement  that  OCC  requires  from  each 
OCC  clearing  member  that  appoints 
another  OCC  clearing  member  that  is 
also  a  participant  in  a  CCC  to  act  for  it 
for  purposes  of  settling  exert  ises  and 
assignments  of  equity  options.  The  most 
important  purpose  of  the  revisions  is  to 
cause  the  appointing  clearing  member  to 
acknowledge  that  its  obligations  to  OCC 
with  respect  to  settlements  of  exercises 
and  assignments  are  nut  satisfied  untiJ 
its  appointed  clearing  member  has 
satisfied  its  obligations  to  the  DCC 
arising  from  the  exercises  and 
assignments  and,  accordingly,  that  the 
uses  that  OCC  may  make  of  the 
appointing  ciearing  member's  margin 
deposits  and  other  assets  irKlude 
satisf>ing  any  obligation  to  the  DCC 
incurred  by  OCC  as  a  result  of  the  DCC's 
settlement  of  the  appointing  clearing 
member's  exercises  and  assignments. 

(ii)  New  agreement  for  Canndian 
clearing  members  that  settle  through 
CDS.  The  Original  Agreement  between 
OCC  and  NSCC  was  amended  in  t987 
to  include  Carudian  clearing 
members.  19  in  connection  with 
implementing  the  Second  Restated 
Agreements,  OCC  will  require  each 
Canadian  clearing  member  that  settles 
through  the  Canadian  Depository  for 
Securities  ("CDS'T  to  execute  a  new 
agreement  The  primary  purpose  of  the 
riew  agreement  is  to  cause  each  svich 
Canadian  ciearing  member  to 
acknowledge  expressly  that  the 
obligations  of  the  Canadian  clearing 
member  to  OCC  with  respect  to 
settlement  of  exercises  and  assignments 
are  not  satisfied  until  CDS  has  satisfied 
its  obUgations  to  the  DCC  of  the 
Canadian  clearing  member  arising  from 
the  exercises  and  assignments  and, 
accordingly,  that  the  uses  that  OCC  m.ay 
make  of  the  Canadian  clearing  nf>ember*s 
margin  deposits  and  other  assets 
include  satisfying  any  obligation  to  the 
DCC  incurred  by  OCC  as  a  result  of  the 
DCC's  settlement  of  the  Canadian 


clearing  number's  exercises  and 
assignments  through  CDS.  The 
agreement  also  causes  the  Canadian 
clearing  member  to  acknowledge  that  it 
will  be  deemed  not  to  have  designated 
a  DCC  for  purposes  of  OCC's  rules  if 
CDS  at  any  time  should  cease  to  be  a 
participant  in  good  standing  of  a  CCC. 
The  new  agreement  is  designed  to  make 
the  Canadian  clearing  member 
alternative  settlement  arrangen>ent  and 
related  agreement  as  parallel  as  possible 
in  form  and  in  content  to  the  appointing 
clearing  member  and  the  nominating 
clearing  member  alternative  settlement 
arrangements  and  their  related 
agreements." 

(iii)  New  agreement  for  nominating 
clearing  members  and  nominated 
correspondents.  Each  Second  Restated 
Agreement  contains  provisions 
addressing  a  new  ahemative  settlement 
arrangement  under  which  an  OCC 
ciearing  member  nominates  an  entity 
that  is  rK)t  an  OCC  clearing  member  but 
that  is  a  participant  in  a  CCC  to  effect 
settlement  on  its  behalf.  The  need  to 
accommodate  the  nominating  clearing 
member  ahemative  settlement 
arrangement  came  to  OCC's  attention  as 
a  result  of  a  review  of  the  records  of 
OCC  and  NSCC  relating  to  settlements 
of  options  exercises  and  assignments.  In 
the  course  of  that  review,  it  was 
determined  that  NSCC's  procedures  wiW 
permit  an  NSCC  participant  that  is  not 
an  OCC  clearing  member  but  that  is 
affiliated  with  two  OCC  clearing 
members,  neither  of  which  Is  an  NSCC 
participant,  to  effect  settlement  of 
options  exercises  and  assigrunents  on 
behalf  of  the  two  OCC  clearing 
members.  After  considering  such  an 
arrangement,  OCC  has  determined  that 
it  does  not  create  any  unusual  risk  for 
OCC  or  for  the  system  for  settling 
options  exercises  and  assignments.  OCC 
also  has  determined  that  such  an 
arrangement  will  not  involve  any 
additional  risk  to  OCC  or  to  the  system 
even  if  the  entities  involved  are  not 
affihated.  Accordingly,  OCC  has 
concluded  that  such  arrangements 
should  be  expressly  described  in  and 
permitted  by  its  By-Laws  and  Rules. 

The  new  agreement  to  be  used  for  this 
settlement  alternative  requires  the 
nominating  clearing  meniber  (i.e.,  an 


'•Canadian  clearing  members  are  OCC  clearing 
members  that  are  organized  in  Canada  and  that 
settle  exercises  and  assignments  of  equity  options 
through  the  facilities  of  tbe  Canadian  Oeposilory  for 
Securities  f-CDS"). 


•'Currently.  NSCC  is  the  only  CCC  of  which  CDS 
is  a  participant  Accordiogly,  Canadian  ciearing 
members  that  wish  to  settle  through  CDS  will  be 
required  to  select  NSCC  as  their  DOC  However, 
provisions  relating  to  Carvadian  clearicg  members 
that  settle  through  CDS  also  are  included  in  the 
MCC  and  the  SCCP  Second  Restated  Af^reements  in 
order  to  preserve  the  similarity  of  the  thrtw  Second 
Restated  Agreements  as  far  as  possibie  and  in  order 
to  accommodate  the  possibility  that  MCC  or  SCCP 
may  enter  into  a  reLalionsbip  with  CDS  at  some 
time  in  the  future. 


OCC  clearing  member)  to  not  only 
appoint  its  nominated  correspondent 
(j.e.,  a  participant  in  a  CCC  that  is  rtot 
an  OCC  clearing  member)  but  also  to 
designate  the  CCC  through  which  its 
settlements  are  to  be  made.  >a  The 
nominating  clearing  member  does  not 
have  to  be  a  particif)ant  of  the  CCC 
which  it  designates  as  its  DCC  but  the 
nominated  correspondent  must  be  a 
participant  in  good  standing  of  the  CCC 
designated  as  the  DCC  The  new 
agreement  also  requires  that  the  DCC  of 
the  nominating  clearing  member 
acknowledge  tfie  appointment  of  the 
nominated  correspondent.  This 
additional  acknowledgement  is 
appropriate  because  OCC  will  report 
exercises  and  assignments  of  each 
nominating  clearing  member  to  the  DCC 
using  the  OCC  ciearing  member  number 
of  the  nominating  ciearing  member.'* 
Therefore,  OCC  needs  to  be  assured  by 
the  DCC  that  the  DCC  is  aware  of  the 
appointment  of  the  nominated 
correspondent  and  is  prepared  to 
recognize  that  settlements  reported  to  it 
under  the  OCC  ciearing  member  number 
of  the  nominating  clearing  member  are 
to  be  processed  for  the  account  of  the 
nominated  correspondent.  In  addition, 
the  nominating  clearing  member  is 
deemed  to  be  the  delivering  or  receiving 
clearing  member,  as  the  case  may  be,  for 
purposes  of  OCC  Rule  913,  and 
accordingly,  it  is  the  recipient  of 
delivery  advices  made  available  by 
OCC  20 

In  the  nominated  correspondent 
settlement  arrangement,  CCC  will 
collect  margin  throughout  the 
settlement  period  from  the  nominating 
clearing  member.  In  the  event  that  a 
nominated  correspondent  were  to 
default  on  its  obligations  to  the  DCC 
OCC  will  use  the  margin  deposits  and 
other  assets  of  the  nominating  clearing 
member  to  satisfy  any  resulting 
obligation  to  the  DCC  incurred  by  OCC 
in  accordance  with  the  applicable 
Second  Restated  Agreement. 

(4)  OCC  By-Laws  and  Rule  Amendments 

In  connection  wilh  implementing  the 
Second  Restated  Agreements,  OCC  is 


>*la  contrast,  an  appointing  clearing  member  is 
not  required  to  designate  •  DCC  because  settiemeni 
Is  effected  through  the  IXX  of  the  appointed 
clearing  member. 

>*ln  contract,  OCC  reports  exercises  and 
assignmeots  of  each  appointing  clearing  member  lo 
the  DCC  of  the  appointed  clearing  merwer  using 
the  OCC  ciearing  member  number  of  the  appointed 
clearing  member. 

JO  In  contrast.  OCC  ihtle  91 3<0  provides  that  the 
appointed  clearing  member  is  deemed  to  be  the 
delivering  or  receivirtg  clearing  member,  as  the  case 
may  be,  and  accordingly,  the  appointed  clearing 
member  is  the  recipient  of  delivery  advices  meoe 
available  by  OCC 
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making  various  changes,  many  of  which 
are  ted^ical  in  nature,  to  its  By-Laws 
and  Rules."  NSCC,  MCX:,  and  SCCP 
have  determined  that  no  changes  to 
their  By-Laws  and  Rules  are  required  to 
implement  the  Second  Restated 
Agreements. 

n.  Discussion 

Settlement  of  equity  option 
assigmrrents  and  exercises  through  the 
facilities  of  the  C(Xs  expose  the  CCCs 
to  additional  elements  of  risk.  If  a 
participating  member  that  was  assigned 
an  option  exercise  defaults  and  the 
CCCs  guarantee  has  attached,  the  CCC 
likely  will  have  to  liquidate  the  failed 
participating  member's  position  at  a 
price  that  is  less  favorable  than  the 
current  market  price  for  the  underlying 
security. 22  In  addition,  the  earlier 
guarantee  of  settlement  of  exercises  and 
assignments  of  equity  options  by  the 
CCCs  (i.e.,  from  T+4  to  T+1)  may  pose 
increased  risk  to  the  CCCs. 

To  limit  the  CCCs  exposure  to  such 
risk,  the  Second  Restated  Agreements 
provide  that  OCC  will  compensate  the 
CCCs  for  losses  incurred  by  them  in 
closing  out  the  exercises  and 
assignments  of  a  defaulting  participating 
member.23  OCC  has  taken  steps  to 
ensure  that  it  is  protected  from  loss  and 
to  ensure  that  it  will  have  adequate 
resources  in  the  event  it  must 
compensate  a  CCC  for  losses.  Among 
other  measures,  CXX  will  continue  to 
collect  margin  throughout  the 
settlement  period.  OCC  is  making 
amendments  to  its  By-Laws  and  Rules 
so  that  it  has  the  authority  to  use  the 
margin  of  a  defaulting  participating 
member  to  comp>ensate  a  CCC  and  the 


2'  For  a  detailed  description  of  the  prof>osed  rule 
changes  to  CXX's  By-Laws  and  Rules,  refer  lo 
Securities  Exchange  Act  Release  No.  33011.  supra 
note  4. 

22  Assignments  and  exercises  of  equity  options 
are  valued  at  the  option  strike  price  and  not  at  the 
market  price  of  the  underlying  security.  For 
example,  If  a  participating  member  was  assigned  an 
equity  call  option  with  a  strike  price  of  fifty  dollars 
and  subsequent  to  the  attachment  of  the  CCCs 
guarantee  the  participating  member  failed,  the  CCC 
would  be  obligated  to  deliver  securities  whose 
current  market  price  probably  would  be  more  than 
nfty  dollars  per  share.  Conversely,  if  the  failed 
participating  member  was  assigned  on  an  equity  put 
option,  the  CCC  would  be  obligated,  after  its 
guarantee  attached,  to  purchase  the  shares  at  the 
strike  price,  which  must  likely  would  he  above  the 
current  market  price. 

2>  Because  OCC  has  agreed  to  compensate  the 
CCCs  for  IcMses  incurred  in  closing  out  the  exercises 
and  assignments  of  a  defaulting  participating 
member,  NSCC  will  no  longer  bctor  the  exercise 
and  assignment  positions  into  the  market  risk 
component  of  its  clearing  fund  calculation. 
Telephone  conversation  between  Karen  Saperstein, 
Associate  General  Counsel.  NSCC.  and  )erry  W. 
Carpenter,  Branch  Chief,  and  Peter  R.  Geraghty. 
Attorney,  Division.  Commission  (December  20. 
1993). 


authority  to  hold  a  clearing  member's 
margin  deposits  for  an  extra  day  if  OCC 
receives  notice  from  the  clearing 
member's  DCC  that  the  clearing  member 
or  its  appointed  clearing  member,  its 
nominated  correspondent,  or  CDS,  in 
the  case  of  a  Canadian  clearing  member, 
had  not  performed  an  obligation  to  the 
DCC.2*  OCCs  Rules  regarding  margin 
requirements  also  are  being  amended  to 
ensure  that  OCC  does  not  give  any 
margin  credit  which  arises  from 
positions  which  will  be  controlled  by  a 
CCC  and  which  OCC  might  not  be  able 
to  recover  in  the  event  that  it  suspends 
a  clearing  member,  zs 

OCCs  By-Laws  and  Rules  also  are 
being  amended  to  provide  that  OCC  may 
apply  the  clearing  fund  deposit  of  a 
failed  clearing  member  to  satisfy  any 
obligation  incurred  by  OCC  to  a  CCC  as 
a  result  of  OCCs  guarantee. 26  In 
addition.  OCC  rules  make  it  clear  that  a 
clearing  member  has  a  continuing 
obligation  to  reimburse  OCC  for  any 
guarantee  payments  made  to  a  CCC  and 
th^  OCC  may  satisfy  this  obligation  out 
of  the  clearing  member's  assets  that  are 
subject  to  OCCs  lien.^^  OCC  also  has 
the  authority  to  use  the  funds  of  a 
suspended  clearing  member  that  are 
subject  to  OCCs  control  to  satisfy  the 
suspended  clearing  member's  obligation 
to  OCC  as  a  result  of  a  guarantee 
payment  to  a  CCC.ze 

Sections  17A(b)(3)  (A)  and  (F)  29 
under  the  Act  require  that  each 
registered  clearing  agency  be  organized 
and  its  rules  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  proposed  rule  changes  and  the 
steps  being  taken  by  OCC  and  the  CCCs 
to  implement  them,  as  described  above, 
are  consistent  with  these  sections  and 
will  better  enable  OCC  and  the  CCCs  to 
fulfill  their  safeguarding  obligations 
under  the  Act. 

In  Section  17A{a)(2)(A)  of  the  Act.     ^ 
Congress  directed  the  Commission  to 
use  its  authority  under  the  Act  to 
facilitate  the  establishment  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  facilitate  the 
establishment  of  linked  or  coordinated 
facilities  for  the  clearance  and 
settlement  of  transactions  in  securities 
and  securities  options. so  The 


Cdbimission  believes  that  the  proposed 
rule  changes  implementing  the  Second 
Restated  Agreements  are  consistent  with 
these  directives.  The  proposed  rule 
changes  and  the  Second  Restated 
Agreements  provide  for  the  efficient 
settlement  of  equity  options  exercises 
through  the  faciUties  of  the  equity 
clearing  corporations,  without 
increasing  the  risks  to  those  clearing 
corporations  or  OCC.  Coordination  of 
this  settlement  activity  will  enable 
clearing  members  to  avoid  the 
duplicative  margining  of  equity  options 
exercises  that  occurs  today.  In  addition, 
the  rule  changes  and  the  Second 
Restated  Agreements  provide  for  several 
alternative  settlement  arrangements  [i.e., 
the  appointing,  Canadian,  and 
nominating  clearing  arrangements)  for 
effecting  settlement  through  the  CCCs 
for  firms  that  are  not  joint  members  of 
OCC  and  either  NSCC,  MCC.  or  SCCP. 
These  alternative  settlement 
arrangements  will  allow  more  firms  to 
take  advantage  of  the  uniform  and 
efficient  procedures  provided  for  by  the 
settlement  of  options  through  the 
automated  clearance  and  settlement 
facilities  of  the  CCCs  instead  of  through 
broker-to-broker  settlen^nt  procedures. 
Participants  also  will  continue  to 
receive  the  benefit  of  a  guarantee  of 
settlement  on  T+1  which  will  reduce 
the  risk  of  a  contraparty  default  and  will 
provide  early  assurance  of  settlement. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the  Act 
and  in  particular  with  Section  17 A 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCC-92-05:  SR-NSCC-91-07;  SR- 
SCCP-92-01:  and  SR-MCC-92-02)  be, 
.  and  hereby  are.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  SecKtary. 

|FR  Doc.  94-2723  Filed  2-4-94;  8:45  am) 
BILtJNG  COOC  W10-01-M 


2«OCC  Rules.  Chapter  V\.  Rule  601(e)(2). 

J'^OCC  Rule  601(c)(2). 

J'-OCC  By-Laws.  Art.  Vni.  §§  1(a)  and  5(a). 

J-CXXRule913(i). 

"OCC  Rule  1107. 

"15  U.S.C.  78q-l(b)(3)  (A)  and  (F). 

M15  U.S.C.  7Bq-l(a)(2)(A)  (i)  and  (li). 


"  17  CFR  200  3(>-3(aKl2)  (1992). 
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IReleaM  Na  34-33547:  FN*  No.  SR-PCC- 
82-1) 

Self- Regulatory  Organizations;  Pacific 
Clearing  Corporation;  Order  Approving 
a  Proposed  Rule  Change  to  Revise 
PCC's  Rules  and  to  Adopt  a  Partidpent 
Agreement  and  a  Clearing  Fund 
Agreement 

January  31, 1994. 

On  September  1. 1992.  Pacific 
Clearing  Corporation  ("PCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")^  a 
proposed  rule  change  (File  No.  SR- 
PCC-92-1)  to  revise  PCC's  rules  and  to 
adopt  a  Participant  Agreement  and  a 
Clearing  Fund  Agreement.  On  December 
12, 1992,  PCC  filed  an  amendment  to 
the  proposal.2  The  Commission 
published  notice  of  the  proposal  in  the 
Federal  Register  on  May  3,  1993.3  No 
written  comments  were  received.  On 
September  27, 1993,  PCC  filed  an 
amendment  that  did  not  require 
republication  of  notice.*  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposal. 

I.  Description 

In  1987,  PCC  transferred  most  of  its 
clearing  and  depository  functions  to  the 
National  Securities  Clearing  Corporation 
("NSCC")  and  The  Depository  Trust 
Company  ("DTC").  PCC  now  performs 
limited  services  for  specialists  of  the 
Pacific  Stock  Exchange  Incorporated 
("PSE").  These  services,  which  are  set 
forth  in  PCCs  revised  rules  and  In 
PCC's  Participant  Agreement  includa- 
(1)  Clearing  and  settlement  services  for 
PSE  specialists'  trades  executed  on  the 
PSE  directly  or  through  d  registered 
clearing  agency  or  a  securities 
depository;  (2)  custody  services  for 
securities  not  eligible  for  depository 
services  at  DTC  and  receipt  and  delivery 
services  for  securities  arising  from 
balance  orders  or  ex-clearing 
transactions;  (3)  processing  services     . 
with  respect  to  dividends. 


'15U.S.C78»(b)(l)tl96a). 

2  This  amendment  comcted  a  rypogrsphioJ  error 
to  the  Clearing  Fund  Agreement  and  added 
language  to  the  Tiling  to  clarify  the  type*  of  service* 
PCC  performs  for  PSE.  Letter  from  Rosemary  A. 
MacCuinness.  Senior  Counsei,  PSE.  to  RicJMrd  C 
Strasser.  Attorney.  Division  of  Market  Regulation 
("Division"),  CommiMion  (December  7,  1992). 

iSecuntres  txchange  Act  Release  No.  32212 
(April  26,  1993).  5«  FV.  26372. 

*This  amendment  revised  the  language  of 
paragraph  3.1(a)  of  PCC's  Participant  Agreement  to 
clarifying  PCCs  role  in  processing  trades.  Letter 
from  John  C  Katovich,  Senior  Vice  President, 
General  Counsel,  and  Director  of  Legal  Affairs.  PSE, 
to  Richard  C  Strasser.  Attorney.  Division, 
Commission  (SepMmber  2t>,  19931 


reorganizations,  buy-ins  for  or  against 
PSE  specialists,  and  cash  and  next  day 
trades;  and  (4)  preparation  and 
provision  of  reports  containing 
information  on  trading  and  related 
activity  at  each  specialist's  post.' 

PCC  currently  interfaces  with  NSCC 
on  behalf  of  PSE  specialists.  PCC  is  a 
member  of  NSCC  and  maintains  a 
clearing  account  at  NSCC  %vith 
subaccounts  for  PSE  specialists.  PCC 
subcontracts  with  NSCC  to  provide 
clearing  and  settlement  services  for  each 
PSE  specialist  organization.  NSCC 
maintains  subaccounts  with  DTC,  which 
serves  as  the  depository  for  PSE 
specialists'  positions,8  on  behalf  of  the 
specialists.  Under  the  subcontract 
arrangement,  PSE  transmits  compared 
trade  information  to  NSCC  to  allow 
NSCC  to  determine  specialists'  net 
settlement  obligations.7  NSCC  then 
transmits  these  settlement  obligations  to 
PCC.  Based  on  NSCC's  final  settlement 
figures,  PCC  will  use  funds  received  by 
PCC  from  sp>ecialists  or  will  initiate 
payments  against  the  sf>ecialists'  baA 
accounts  to  satisfy  specialists' 
settlement  obligations  to  NSCC.  DTC.  or 
another  entity  as  reouired.* 

PCC  will  review  tne  bank  balance  of 
each  specialist  post  to  determine 
whether  there  are  suHicieut  funds  in  the 
specialist  firm's  account  to  satisfy  the 
specialist's  settlement  dbligations.  If 
PCC  determines  that  there  are 
insufficient  funds  for  settlement.  PCC 
either  (1)  will  transfer  excess  funds 
between  specialist  posts  in  the  case  of 
intra-firm  specialist  posts  or  (2)  will 
notify  the  s[>ecialist  firm's  bank  of  the 
shortfall  to  enable  the  bank  to  furnish 
the  settlement  funds  pursuant  to  its  loan 
agreement  with  the  specialist  firm.  If 
these  procedures  do  not  result  In 


^For  instance,  PCC  will  prepare  and  provide  each 
specialist  with  a  securiry  ledger  that  contains 
information  on  the  specialist's  trading  actWitlea  and 
positions,  a  sectirity  summary  that  contaiiu  a  report 
summarizing  the  security  lecher,  and  a  trial  balance 
report  that  contains  a  summary  of  the  specialist's 
long  and  ihort  positions,  bank  balances,  profits  and 
losses,  and  expense*  Inciirred.  PCC  will  reconcile 
specialists'  bank  statcmeols  and  records  daily  and 
at  the  end  of  the  month.  POC  aiso  will  prepare  a 
daily  liquid  asset  valuation  report  lor  each 
specialist  at  the  bef;jnnlng  of  each  day  to  ensure 
that  each  »peciall«t  is  meeting  Its  minimum  capital 
requirement  Participant  Agreement  at  1 3.1. 

»  PaciSc  Securities  Depository  Trust  Company. 
PCCs  former  affilialed  depoaitory,  no  loo^ 
functions  as  a  depository. 

'  PSE  specialists  are  responsible  for  correcting 
trade  difference*  in  a  timely  manrwr.  PCC  will 
provide  assistance  in  correcting  trade  diflereoce* 
but  will  not  be  liable  for  tosM*  reeuttir^  from  that 
assistance.  PCC  Participant  Agreement  at  1 3. 1(b) 

•Each  specialist  firm  must  maintain  huxia 
sufTicienl  for  purposes  of  settleineDt  that  ar« 
accessible  to  PCC  and  each  specialist  firm  must 
maintain  an  account  at  a  bank  where  PCC  has  the 
ability  to  execute  withdrawals  and  disbursements. 
PCC  Rule  3.4. 


sufficient  funds  for  settlement,  PCC  will 
direct  the  spedaHst  firm  to  make  up  the 
^ortfell. 

{A)PCCFuhs 

As  a  resuh  of  the  substantial 
diminution  of  PCC's  operations,  PCC 
revised  its  rules  so  they  accurately 
reflect  the  actual  functions  and  services 
PCC  performs.  As  revised,  PCC's  rules 
consist  of  fourteen  sejiarate  rules 
detailing  jjarticipants'  and  PtX*s  rights 
and  obligations  with  respect  to  each 
other. 

Rule  1  sets  out  definitions.  Rule  2 
discusses  membership  requirements, 
including  financial  responsibility 
requirements  and  operational  capadty 
requirements.'  Rule  3  details  the  types 
of  services  performed  by  PCC  for  its 
participants.  >o  Rule  4  discusses  the 
procedures  by  which  business 
operations  are  transacted  between 
participants  and  PCC."  Rule  5  provides 
information  on  fees  and  charges.  Rule  6 
requires  annual  auditing  of  PCC's 
financial  statements.  Rule  7  describes 
PCC's  clearing  fund  and  the  method  for 
assessing  participants'  contributions." 
Rule  8  is  reserved  for  future  use.  Rule 

9  contains  the  provisions  governing 
participants'  termination  of  their 
memberships  with  PCC  and  the 
conditions  under  which  PCC  may  cease 
to  act  for  a  particular  participant.  Rule 

10  discusses  procedures  to  be  followed 
in  the  case  of  a  participant's  Insolvency. 
Rule  11  discusses  discipHnary 
procedures.  Rule  12  discusses  a 
participant's  right  to  appeal  an  adverse 
decision  by  PCC  relating  to  the 
termination  of  the  participant's 
membership,  the  participant's 
insolvency,  or  a  disciplinary 


•PSE  member*  rr^stered  a*  speclahsis  must  at 
all  times  maintain  for  each  specialist  poet  a 
minimum  of  SI  SO.OOO  iit  either  cash  or  marketable 
securities  or  an  amount  equal  to  2S%  of  the  sum 
of  the  market  value  of  Hs  securities  poeifion  both 
long  and  short,  whichever  is  greater  A  member 
organization  operating  more  than  one  spedaliAt 
post  shall  tw  dieemed  to  meet  the  requirements  far 
minimum  poet  capital  so  long  as  the  average  cspitai 
per  post  operated  by  s*»ch  noember  organization  is 
equal  to  or  greeter  than  the  greater  of  the  two 
amounts  staled  above.  PSE  Rule  2.2. 13347 

*<»Gener8lK.  a*  discussed  above  and  In  f>CC8 
Participant  Agreement,  PCC  acts  as  ar>  Intermediary 
between  NSCC  ar>d  PCC  participants.  PCC  ai»o 
provides  various  custodial  services,  which  are 
specifted  in  the  Participant  Agreement,  for  its 
participants.  For  a  detailed  description  of  the 
services  performed  bv  PCC  for  Its  participants,  refer 
to  PCC  Rule  3  and  POC  Partkipanl  Agreement  at 
13.1. 

"  For  example,  each  P(X  participant  musf  make 
accessible  to  f>CC  at  le8«f  one  representative  who 
is  authorized  to  sign  on  behalf  of  the  perridpant  alt 
necessary  documents  to  correct  errors,  and  to 
perform  other  necessary  duties  each  day  one-haM 
hour  prior  to  the  openinf;  of  trading  ana  or>e-hatf 
hour  after  the  close  of  trading  at  PSE.  PCC  Rule 
4.1(aX 

•'The  clearing  fund  is  discussed  In  detail  below. 
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proceeding.  Rule  13  describes  various    , 
procedures  relating  to  such  topics  as 
PCC's  authority  to  delegate  its  power.' 3 
PCC*s  suspension  of  its  rules  or 
procedures,' ••  and  inderonificaticui  of 
PCC  against  loss,  liability,  or 
expenses.  15  Rule  14  requires  PCC  to  use 
its  best  efforts  to  maintain  insurance  of 
a  type  and  coverage  that  the  board  of 
directors  deems  appropriate. 

(B)  Clearing  Fund 

As  described  above,  PCC  interfaces 
with  NSCC  on  behalf  of  its  participants 
and  guarantees  the  perfonnance  of  its 
participants'  obligations  to  NSCC.  As  a 
result,  participants  now  are  required  to 
contribute  to  a  clearing  fund  established 
by  PCC  to  ensure  that  PCC  maintains 
adequate  funds  to  fulfill  its  guarantee 
obligations  to  NSCC  and  to  cover  losses 
suffered  by  PCC  or  its  participants 
which  are  incident  to  PCC's  clearance 
and  settlement  operations.'*  In 
connection  with  the  contribution 
requirement.  PCC  and  each  of  its 
participants  will  enter  into  a  Clearing 
Fund  Agreement'^  which  sets  out  PCC's 
and  each  participant's  rights  and 
obligations  with  respect  to  the  clearing 
fund.'" 

If  a  PCC  participant  fails  to  discharge 
any  liability  to  PCC  or  lo  PSE.  its 


1  >  PCXTi  Board  of  Diracton  may  delegate  PCCa 
autbority  to  PCC's  cbainnao,  president,  tn 
executive  vic«  president,  a  vice  president,  or  other 
person  provideid  such  d«legalion  is  not  prohibiteii 
by  POCTs  rules  or  procedures  or  by  rbe  Act.  PCC 
Rule  13.1. 

xThe  time  dxcd  by  PCCs  rules  or  procedures  for 
periorming  any  action  may  be  extended  or  the 
performance  of  any  act  required  by  PCX's  rules  may 
be  waived  or  suspended  by  POCs  board  of 
directors,  chairman,  or  president,  whenever  PCC 
deems  sach  action  to  be  a  necessirv  expe<tienL  PCC 
Rute  13.4U). 

Generalty,  a  written  report  providing  the 
detailings  of  such  extension,  waiver,  or  suspension 
most  be  filed  with  PCCs  records  and  with  tb« 
Commission  and  be  available  for  Inspection  by  any 
PCC  participant  PCC  Rule  13.4(b). 

I'PCC  participants  must  indemnify  PCC  against 
any  loss,  liability,  or  expense  PCC  sustains. 
Participants  sha})  not  he  liable  for  arty  losses  arising 
from  the  negfigent.  fraudulent,  or  criminal  acts  of 
PCC  PCC  Rule  13.7. 

MEach  PCC  partkrfpant  Is  required  to  mala  a 
minimum  contiibution  to  the  clearing  fund  in  an 
amoont  ffa<ed  by  PCC  The  minimum  contribution, 
which  nnisf  be  In  cash,  is  currently  $20,000.  A 
particlpent  also  may  be  required  to  contribute  an 
amount  in  addition  to  the  miniimjm  contribution  as 
a  resolt  of  calculations  ming  POCs  clearing  fund 
fornraie.  Currently,  PCC  has  adopted  the  formula 
used  by  NSCC  to  calculate  clearing  fund 
contribnfione.  NSCC  requires  hs  aieiiibeis  to  male 
a  minimnm  cash  contribution  of  $10,000  For  a 
discussion  of  the  formula  used  by  NSCC  refer  to 
NSCC  Roles  and  Procedures,  Sectkm  XV. 

< '  The  Qeartng  Pimd  Agreement  is  attached  as 
Exhibit  C  to  the  PCC  filing  fPlte  No.  SR-PCC-92- 
11. 

>*For  example.  POCs  hivestment  of  cash 
contained  In  the  clearing  fund  and  PCCs  permitted 
uses  of  the  clearing  fund  are  governed  by  PCC  Rules 
7.4  and  7.5,  respectively. 


clearing  fund  contribution  or  a  portion 
thereof  will  be  applied  to  discharge  the 
liability.i9  If  PCC  suffers  a  loss  due  to 
a  participant's  default  and  that  loss 
exceeds  the  amount  of  the  participant's 
contribution  to  the  clearing  fund,  PCC 
may  satisfy  the  remainder  out  of  other 
participants'  contributions  to  the 
clearing  fund.  Any  such  loss  charged  to 
the  clearing  fund  will  be  charged  pro 
rata  against  the  required  contribution  of 
the  nondefaulting  participants.  The 
participants  and  the  Commission  Mrill  be 
notified  of  the  amount  of  and  the  reason 
for  any  charge  against  the  clearing  fund. 
After  pro  rata  charges  are  made  against 
participants'  required  contributions, 
each  particip>ant  must  pay  immediately 
upon  PCCs  demand  the  difference 
between  the  particii>ant's  minimum 
requirement  and  the  actual  amount  it 
has  in  the  clearing  fund. 

(C)  Participant  Agreement 

The  Participant  Agreenaent.^o  an 
agreement  between  each  PSE  specialist/ 
specialist  firm^i  and  PCC,  sets  out  the 
rights  and  obligations  between  PCC  and 
each  participant  with  respect  to 
clearance  and  settlement  activities. 
Specialists'  obligations  include,  among 
other  things,  (1)  maintaining  the  net 
capital  requirements  requir^  by  PSE 
Rules,  (2)  ensuring  the  availability  of 
funds  for  PCC's  settlements  with  NSCC 
and  DTC,  (3)  reviewing  and  verifying  all 
records  of  their  transactions  provided  by 
PCC,  and  (4)  acting  promptly  upon 
receipt  of  dividend,  reorganization,  and 
buy-in  notices. 

n.  Discussion 

The  Commission  believes  PCC's 
proposal  is  consistent  with  the  Act  and 
in  particular  with  section  17A(b)(3KFl 
thereunder. »2  That  section  requires  that 
the  rules  of  a  clearing  agency  be 
designed  (1)  to  ensure  the  safeguarding 
of  securities  and  funds  in  the  clearing 
agency's  custody  or  control  or  for  which 
it  is  responsible,  (2)  to  foster 
cooperatioD  and  coordinatioo  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions, 
and  (3)  to  ren>ove  impediments  to  and 
perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  securities 


'"Obligations  of  PCC  participants  to  PSE  are 
subordinated  and  are  janlor  to  those  of  the 
participants  to  POC  and  to  other  PCC  pertidpants. 
PCC  Rule  7.5<dX 

JoSee  Form  l9b-4.  Exhibit  B,  File  No.  SR-POC- 
92-1. 

"  PSE  specialists  are  categorized  as  either 
individuals  registered  as  specialists  with  PSE  or 
firms,  referred  to  as  backers,  registered  as  specialists 
with  PSE.  Only  PSE  specialisU  and  PSE  specialist 
firms  can  be  participants  of  PCC 

"15  U.S.C  78q-l(bK3)en  (1968). 


transactions.  The  Commission  believes 
that  PCC's  rules  and  procedures,  which 
are  designed  to  facilitate  the  clearance 
and  settlement  at  PCC  NSCC.  and  DTC 
of  PSE  specialists'  securiti<»s 
transactions  and  which  aid  PCX  in 
acting  as  an  intermediary  between  its 
participants  and  NSCdl,  are  consistent 
with  PCC's  requirements  under  the  Act 

As  discussed  above,  PCX's  rules  and 
procedures  must  be  designed  to  ensure 
the  safekeeping  of  securities  and  funds 
in  PCC's  possession  or  control  or  for 
which  it  is  responsible.  To  achieve  this 
aim,  PCC  designed  certain  of  its  rules, 
procedures,  and  operations  in  a  manner 
that  makes  them  consistent  with  those 
of  other  registered  clearing  agencies  and 
adopted  for  its  own  use  certain  methods 
of  operation  and  systems  which 
previously  have  been  approved  by  the 
Commission.  For  instance,  PCC  is 
instituting  the  use  of  a  clearing  ftind 
similar  to  other  clearing  agencies  and 
will  use  the  same  clearing  fund  formula 
that  is  used  by  NSCX,  a  formula  which 
the  Commission  has  acknowledged  is 
consistent  with  a  clearing  agency's 
safekeeping  respwDnsibilities  under  the 
Act.23  In  addition,  because  PCCs  rules 
and  procedures  are  designed  to  be 
(insistent  with  those  of  other  market 
participants,  PCC  is  fostering 
cooperation  and  coordination  with 
others  engaged  in  the  clearance  and 
settlement  of  securities  transactions  and 
is  removing  impediments  to  and  helping 
perfect  the  medianism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  as  required  under  Section 
17AoftheAct. 

As  discussed  above,  PCCs  revised 
rules  and  procedures  present  a  more 
accurate  reflection  of  PCCs  current 
operations  as  a  clearing  agency.  The 
Commission  stresses  that  it  is  of  the 
utmost  importance  that  clearing  agency 
rules  and  procedures  be  maintained  so 
that  they  present  an  accurate  reflection 
of  the  clearing  agency's  rights  and 
responsibilities  with  regard  to  its 
participants.  Such  administrative 
maintenance  helps  to  ensure  that 
disputes  that  may  arise  between  clearing 
agencies  and  their  participants  are  fairly 
and  quickly  resolved.  Precise  written 
rules  and  procedures  also  eliminate 
uncertainty  in  the  daily  interactions 
between  participants  and  among 
participants  and  the  clearing  ag«>cy. 
Should  PCC  decide  to  modify  H& 
clearai>ce  and  settlement  activities,  PCC 
must  file  with  the  Commission  a 


S3  Securities  Exchange  Act  Release  No.  32547 
(June  29.  1993),  58  FR  3M91  [Fite  No.  SR-NSCC- 
93-4)  (order  apprtmcg  modificatioo*  to  NSOC's 
clearing  fund  formula). 
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proposed  rule  change  pursuant  to 
Section  19(b)(2)  of  the  Act  prior  to 
implementation  of  any  such  changes.  In 
addition.  PCC,  as  a  registered  clearing 
agency,  is  required  pursuant  to 
Exchange  Act  Rule  17a-22  to  submit  to 
the  Commission  all  material  it  issues  to 
its  participants  or  to  other  entities  with 
which  it  has  a  significant  relationship. z* 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  Hnds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section  17A 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.zs  that  the 
proposed  rule  change  (File  No.  SR- 
PCC-92-1)  be.  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2« 

Margaret  H.  McFarland. 

Deputy  Secretary. 

jFR  Doc.  94-2727  Filed  2-4-94:  8:45  am] 
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[Release  No.  34-33546;  File  No.  SR-PTC- 
92-16] 

Self-Reguiatory  Organizations;  Filing 
of  Proposed  Rule  Change  by 
Participants  Trust  Company  Relating 
to  Margin  Levels  for  Collateralized 
Mortgage  Obligations 

January  31. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  given  that  on 
December  28. 1992.  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
in  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  PTC  to  establish 
margin  levels  on  Collateralized 
Mortgage  Obligations  ("CMO  security" 
or  "C^O")  currently  eligible  for  deposit 
or  which  may  become  eligible  for 
deposit  at  PTC  by  formula  as  follows: 


Each  time  a  CMO  security  initially  is 
deposited  at  PTC.  PTC's  management 
will  set  the  margin  level  for  each 
tranche  of  that  CMO  security  ("CMO 
tranche")  at  a  p)ercentage  which  exceeds 
the  CMO  tranche's  maximum  two-day 
dowTiward  price  volatility,  based  on  a 
model  which  assumes:  i)  A  change  in 
prepayment  speeds  based  on  a  sustained 
change  in  interest  rates;  and  ii)  the 
largest  historic  two  day  movement  in 
the  yield  of  the  underlying  Treasury 
security. 2  Margin  on  O40  tranches 
which  cannot  be  modeled  by  an 
independent  pricing  source  will  be  set 
at  100%. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
allow  PTC  to  establish  a  method  for 
calculating  the  percentages  {i.e.,  margin) 
to  be  deducted  from  the  market  value  of 
CMO  securities,  as  distinguished  from 
GNMA  securities,  currently  eligible  for 
deposit  or  which  may  become  eligible 
for  deposit  at  PTC.  Currently,  the  only 
CMO  securities  eligible  for  deposit  at 
PTC  are  VA  REMICs.3 


**  17  CFR  240.17a-22  (1993). 

"15U.S.C78s(b)(2)(1988). 

"  17  CFR  200.30-3(aKl2)  (1993). 

'15U.S.C.  78s(b)(l). 


2  The  latter  assumes: 

•  A  35  basis  point  upward  shift  in  the  underiying 
Treasury  security  for  CMO  securities  which  exhibit 
"positive  effective  duration"  (i.e..  rise  in  value  with 
falling  interest  rates)  (letter  from  Michael  0. 
Frieband.  Senior  Vice  President  k  Chief  Financial 
Officer,  PTC,  to  Judith  Poppalardo.  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission,  and  James  Hodgetts, 
Assistant  Vice  President.  Federal  Reserve  Bank  of 
New  York  ( "FRBNY"),  amending  the  original 
proposed  use  of  a  25  basis  point  upward  shift  in 
the  underlying  Treasury  security):  or 

•  A  SO  basis  point  move  in  the  underlying 
Treasury  security  for  CMO  securities  which  exhibit 
"negative  effective  duration"  (i.e.,  decline  in  value 
with  falling  interest  rates). 

>  A  REMIC  is  a  Real  Estate  Mortgage  Investment 
Conduit.  VA  REMlCs  are  securities  (ot  which  the 
full  and  timely  payment  of  principal  and  interest 
Is  guaranteed  by  the  United  Sutes  Department  of 
Veterans  Affairs  and  backed  by  the  full  faith  and 
credit  of  the  United  States  govenunent. 

The  Commission  approved  VA  REMICs, 
guaranteed  by  the  United  States  government,  as 


PTC  requires  its  participants  to 
maintain  Net  Free  Equity  of  zero  or 
greater  in  each  of  their  agency,  pledgee 
transfer,  or  proprietary  accounts  in 
order  for  transactions  to  be  processed. 
Net  Free  Equity  represents  PTC's 
calculation  of  the  amount  of  excess 
equity,  available  in  a  participant's 
account,  which  PTC  may  borrow  against 
or  liquidate  in  the  event  a  participant's 
debit  balance  is  not  satisHed  at  the  end 
of  the  day.  Under  Article  H,  Rule  9  of 
PTC's  Rules,  a  certain  percentage,  as 
determined  by  PTC  ("Applicable 
Percentage"),  of  the  market  value  of 
securities  is  included  in  the 
computation  of  Net  Free  Equity.  Net 
Free  Equity  is  calculated  as  the  sum  of: 

(a)  The  cash  balance; 

(b)  The  Applicable  Percentage  of  the 
market  value  of  securities  in  the  account; 

(c)  The  value  of  the  optional  dep>osits  to  the 
Participants  Fund  which  are  allocated  to  that 
account; 

(d)  20%  of  the  mandatory  deposits  to  the 
Participants  Fund  for  the  master  account;  and 

(e)  Reserve  on  gain. 

The  Applicable  Percentage  is 
determined  by  deducting  certain 
percentages  (i.e.,  margin)  from  the 
market  value  of  securities.  By  including 
only  a  portion  of  the  market  value  of 
securities  in  Net  Free  Equity,  PTC 
attempts  to  limit  the  risk  caused  by 
fluctuations  in  the  market  value  of  these 
securities.  For  GNMA  securities  (other 
than  construction  loan,  project  loan,  and 
mobile  home),  margins  are  set  at  5%. 
which  is  a  rate  that  exceeds  their  largest 
historic  consecutive  two-day  downward 
price  movement. 

Unlike  GNMA  securities.  CMO 
securities  are  structured  as  a  series  of 
tranches  or  classes.  Each  tranche  within 
a  CMO  is  a  separate  security  with 
unique  characteristics,  such  as  differing 
payment  schedules  and  price  volatility. 
In  addition,  historical  price  data,  to 


eligible  for  deposit  at  PTC  in  Securities  Exchange 
Act  Release  Nos.  30792  (June  10.  1992).  57  FR 
27495.  and  31914  (February  24.  1993).  58  FR  12295. 

Subsequent  to  its  initial  filing,  PTC  submitted 
additional  information  concerning  the  method  by 
which  margin  for  VA  REMICs  will  be  calculated. 
See  letter  from  Leopold  S.  Rassnick.  Vice  President 
ft  General  Counsel.  PTC,  to  Ester  Saverson,  Branch 
Chief.  Division.  Commission  (January  12. 1993) 
(containing  prospectuses  for  VA  REMIC  issues 
1992-1  and  1992-2.  PTC  internal  analysis  entitled 
"Margins  in  Collateralized  Mortgage  Obligations," 
and  sales  literature  from  Trepp  Pricing  Services, 
Inc.  ("Trepp")  entitled  "CMO/REMIC  Valuation 
Methodology"):  letters  from  Michael  D.  Frieband, 
Senior  Vice  President  k  Chief  Financial  Officer, 
PTC  to  Judith  Poppalardo,  Assistant  Director, 
Division,  Commission,  and  James  Hodgetts. 
Assistant  Vice  President.  Federal  Reserve  Bank 
(June  11. 1993.  and  July  1.  1993)  (containing  data 
comparing  actual  CMO  prices  to  Trepp  predicted 
prices):  letter  from  Michael  D.  Frieband.  dated 
August  17, 1993.  supra  note  2  (containing 
additional  volatility  information). 
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determine  volatility,  exists  for  GNMA 
securities,  whereas  historical  price  data 
to  deleraiine  CMO  securities'  volatility 
does  not  yet  exist.  For  CMO  securities, 
therefore,  PTC  has  developed  a  model 
utilizing  the  yield  on  Treasury  securities 
to  predict  the  potential  movement  of  a 
CMO  tranche  based  on  the  rise  or  fall  of 
interest  rates.  Under  PTC's  model,  the 
largest  two  day  movement  for  CMO 
tranches  which  exhibit  positive  effective 
duration  was  a  35  basis  point  upvrard 
move  in  the  underlying  Treasury 
securities.  For  CMO  tranches  which 
exhibit  negative  effective  duration,  the 
largest  two-day  move  was  a  50  basis 
point  downward  move  in  the 
underljdng  Treasury  security.  For  CMO 
tranches  which  cannot  be  modeled,  PTC 
will  set  the  margin  at  100%  (i.e.,  the 
Applicable  Percentage  will  be  zero). 
PTC  proposes  to  establish  the  margin  for 
each  CMO  tranche  based  on  this 
method,  rather  than  assigning  a  specific 
percentage  for  CMO  securities,  because 
each  CMO  security  has  unique      , 
characteristics.  Without  historical 
information,  such  as  that  available  for 
GNMA  securities,  PTC  believes  the  use 
of  an  analytical  model  is  the  best 
method  to  determine  the  expected 
volatility  of  a  CMO  tranche.  The  margin 
for  each  CMO  tranche  will  be  set  by  PTC 
management,  on  the  basis  of  the  stated 
analysis  and  formula,  as  the  CMO 
tranche  is  deposited  in  PTC 

Since  the  proposed  rule  change 
provides  for  the  safeguarding  of 
securities  and  funds  within  PTC's 
custody  or  control  or  for  which  it  is 
responsible,  PTC  believes  it  is 
consistent  with  Section  17A  of  the  .\ct 
and  the  rules  and  regulations 
thereunder  applicable  to  PTC 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  comments 
from  participants  or  other  interested 
parties. 

III.  Date  of  ECfeclivenesfl  of  tlic 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regisler  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  prop>osed  ruie  change  should  be 
disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  1X2  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  Number  SR-PTC-92-16 
and  should  be  submitted  by  February 
28,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  94-2726  Filed  2-4-94;  845  am] 

BILLING  CODE  W10-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Brock  Exploration 
Corporation,  Common  Stock,  $.10  Par 
Value)  File  No.  1-9461 

February  1,1994. 

Brock  Exploration  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act'T  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"). 


The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Company  has  determined  to 
withdraw  the  listing  and  registration  of 
the  Common  Stock  on  the  PSE  for  the 
following  reasons: 

(a)  According  to  the  Company,  the 
Common  Stock  is  Hsted  and  registered 
for  trading  on  the  American  Stock 
Exchange,  Inc.  ("Amex")  and  will 
continue  to  be  so  listed  following 
withdrawal  from  trading  on  the  PSE; 

(b)  According  to  the  Company,  the 
transactions  in  the  Common  Stock  on 
the  PSE  are  small  and  infrequent  wdth 
the  majority  of  the  transactions  in  the 
Common  Stock  now  taking  place  on  the 
Amex;  and 

(c)  According  to  the  Company,  it  has 
determined  that,  in  light  of  the  fact  that 
the  Common  Stock  is  listed  and  traded 
on  the  Amex,  the  benefits  from  the 
continued  listing  of  the  Common  Stock 
on  the  PSE  do  not  warrant  the 
additional  listing  fees  and  other 
expenditures  associated  with  the 
continued  listing  on  the  PSE. 

Any  interestea  person  may,  on  or 
before  February  23. 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington.  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioiied  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  nxatter. 

For  the  Commission,  by  the  Divistcn  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

.Jonathan  G.  Katz,   ° 
.Secretory. 
|FR  Doc.  94-2713  Filed  2^-94.  8:45  ^imj 

BILUNO  COOE  aOK>-OV4t 


[Investment  Company  Act  Ret.  No.  20045; 
812-B638] 

Common  Sense  Trust,  et  aL; 
Application 

January  31.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTfON:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  Common  Sense  Trust  (the 
"Trust");  Common  Sense  Investment 
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Advisers  (the  "Adviser");  Common 
Sense  Distributors  (the  "Distributor"); 
American  Capital  Asset  Management. 
Inc.  (the  "Subadviser");  and  Smith 
Barney  Shearson  Strategy  Advisers  Inc. 
("Smith  Barney");  on  behalf  each 
existing  and  future  portfolio  of  the  Trust 
and  any  other  open-end  mar.agement 
investment  companies  established  or 
acquired  in  the  future  that  are  in  the 
same  "group  of  investment  companies" 
as  that  term  is  defined  in  rule  lla-3 
under  the  Act  (the  "Funds"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
18(f).  18(g).  18(i).  22(c).  and  22(d)  of  the 
Act,  and  rule  22c-l  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  that  would 
permit  the  Funds  to  issue  multiple 
classes  of  shares  representing  interests 
in  the  same  portfoUo  of  securities, 
assess  a  contingent  deferred  sales  charge 
C'CDSC")  on  certain  redemptions,  and 
waive  the  CDSC  in  certain 
circumstances. 

FILING  DATE:  The  application  was  filed 
on  October  15. 1993.  and  amended  on 
December  22. 1993  and  January  27, 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  vnU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  vkTiting  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  2800  Post  Oak  Boulevard. 
Houston,  Texas  77056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287.  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  a  diversified,  open-end  management 
investment  company.  The  Trust 
currently  offers  five  separate  investment 
portfolios,  none  of  which  have  adopted 
plans  of  distribution  under  rule  12b-l. 
The  Trust  offers  shares  of  four  of  these 
portfolios  to  investors  at  their  net  asset 
value  plus  a  sales  charge  at  the  time  of 
purchase.  Shares  of  the  other  portfolio, 
a  money  market  portfolio,  are  offered  to 
investors  at  net  asset  value  without  a 
sales  charge.  The  Trust  intends  to  offer 
shares  in  four  additional  portfolios  in 
the  near  future,  each  of  which  has 
adopted  plans  of  distribution  under  rule 
12b-l. 

2.  The  Adviser  is  a  partnership  owned 
equally  by  American  Capital  Partner, 
Inc.,  a  wholly-owned  subsidiary  of  the 
Subadviser,  and  PFS  Asset 
Management,  Inc.,  an  affiliate  of 
Primerica  Financial  Services,  Inc. 
("Primerica  Financial").  The  Subadviser 
and  Primerica  Financial  are  indirect 
wholly-owned  subsidiaries  of  The 
Travelers  Inc.  The  Adviser  provides 
investment  advisory,  administrative  and 
management  services  to  the  Trust. 

3.  Pursuant  to  a  sub-advisory 
agreement  with  the  Adviser,  the 
Subadviser  provides  investment 
advisory  services  to  the  Adviser  and 
day-to-day  management  of  the  assets  of 
the  five  existing  portfolios  of  the  Trust. 
The  Subadviser  also  will  provide  day- 
to-day  management  services  for  three  of 
the  four  new  portfolios  of  the  Trust. 
Smith  Barney  will  provide  investment 
advisory  services  to  the  Adviser  and 
day-to-day  management  services  for  the 
other  new  portfolio  of  the  Trust 
pursuant  to  a  sub-advisory  agreement 
with  the  Adviser. 

4.  The  Distributor  is  a  partnership 
owned  equally  by  American  Capital 
Marketing,  Inc.,  a  wholly  owned 
subsidiary  of  American  Capital 
Management  &  Research,  Inc. 
("ACMR"),  and  PFS  Distributors,  Inc.. 
an  affiliate  of  Primerica  Financial. 
ACMR  and  PFS  Distributors,  Inc.  are 
indirect  wholly-ovmed  subsidiaries  of 
The  Travelers  Inc.  The  Distributor, 
which  is  registered  as  a  broker  dealer 
under  the  Securities  Exchange  Act  of 
1934,  acts  as  principal  underwriter  to 
the  Funds. 

5.  Applicants  propose  to  establish  a 
multiple  pricing  system  (the  "Multiple 
Pricing  System"),  which  would  provide 
investors  with  three  alternative  means 
of  purchasing  shares  in  the  Funds:  (a) 
With  a  conventional  front-end  sales  load 
and  subject  to  a  service  fee  ("Class  A 
shares"):  (b)  subject  to  the  CDSC  for  a 


specified  period  of  time,  a  distribution 
fee,  and  a  service  fee  ("Class  B  shares"), 
with  or  without  a  conversion  feature;  or 
(c)  either  with  a  front-end  sales  load  or 
a  net  asset  value  and  subject,  in  either 
case,  to  a  CDSC  for  a  specified  period 
of  time,  a  distribution  fee,  and  a  service 
fee  ("Class  C  shares"),  with  or  without 
a  conversion  feature.^ 

6.  From  time  to  time,  the  Funds  may 
create  additional  classes  of  shares. 
These  additional  classes  may  differ  from 
the  classes  specifically  described  herein 
only  in  the  following  respects:  (i)  Any 
such  class  may  be  subject  to  different 
rule  12b-l  distribution  and  service  fees; 
(ii)  any  such  class  may  bear  different 
identifying  designations;  (iii)  any  such 
class  will  have  exclusive  voting  rights 
with  respect  to  any  rule  12b-l  plan 
adopted  exclusively  with  respect  to 
such  class,  except  as  provided  in 
condition  15;  (iv)  any  such  class  may 
have  different  exchange  privileges;  (v) 
any  such  class  may  be  subject  to 
incremental  transfer  agency  costs 
attributable  to  such  class;  and  (vi)  any 
such  class  may  or  may  not  have  a 
conversion  feature. 

7.  The  distribution  structure  for  all 
classes  of  shares  of  the  Funds  will 
comply  with  any  applicable  limitations 
of  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  on  asset-based 
sales  charges,  including  rule  12b-l  plan 
distribution  and  service  fees,  which  are 
contained  in  the  NASD's  Rules  of  Fair 
Practice,  as  they  may  be  amended  or 
modified  from  time  to  time. 

8.  On  a  daily  basis,  the  investment 
income  of  a  Fund  will  be  allocated  pro 
rata  to  each  class  on  the  basis  of  the 
relative  net  asset  value  of  the  respective 
classes.  All  expenses  incurred  by  a 
Fund  not  attributable  to  a  specific  class 
will  be  allocated  pro  rata  to  each  class 
on  the  basis  of  the  relative  net  asset 
value  of  the  respective  classes,  except 
for  the  expenses  of  the  rule  12b-l  plans 
and  incremental  transfer  agency  costs,  if 
any,  which  will  be  borne  by  the  class 
that  incurred  such  expenses. 

9.  Investors  may  purchase  Class  A 
shares  at  their  net  asset  value  plus  a 
front-end  sales  load,  which  may  be 
reduced  for  larger  purchases,  under  a 
cumulative  purchase  discount,  or  under 
a  letter  of  intent.  The  sales  loads  also 
will  be  subject  to  certain  other 
reductions  permitted  by  rule  22d-l 
under  the  Act  and  as  provided  in  the 
registration  statement  of  the  Funds. 
Class  A  shares  will  be  subject  to  a 


<  Applicants  presently  have  no  plans  for  the 
existing  portfolios  of  the  Trust  to  impleinent  the 
Multiple  Pricing  System.  The  Trustees  of  the  Trust 
have  approved  the  implementation  of  the  Multiple 
Pricing  System  for  the  four  new  portfolios  of  the 
Trust  that  will  be  formed  in  the  near  future. 
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service  fee  under  a  plan  adopted 
pursuant  to  rule  12b-l,  based  upon  a 
percentage  of  the  average  daily  net 
assets  of  the  Class  A  shares. 

10.  Investors  may  purchase  Class  B 
shares  at  their  net  asset  value  per  share 
writhout  the  imposition  of  a  sales  load  at 
the  time  of  purchase.  Class  B  shares  will 
be  subject  to  a  distribution  fee,  payable 
to  the  EKstributor,  at  an  annual  rate  of 
.75%  of  the  average  daily  net  assets  of 
the  class,  and  a  service  fee  at  an  annual 
rate  of  .25%  of  the  average  daily  net 
assets  of  the  class.  In  addition,  an 
investor's  proceeds  from  a  redemption 
of  Class  B  shares  made  within  a 
specified  period  of  purchase  (the  "CDSC 
Period")  (which  could  be  at  least  three 
years,  but  would  not  exceed  eight  years) 
may  be  subject  to  a  CDSC,  which  is  paid 
to  the  Distributor.  The  CDSC  is  expected 
to  range  from  3%  to  5%  (but  can  be 
higher  or  lower)  on  shares  redeemed 
during  the  first  year  after  purchase,  and 
will  be  reduced  at  a  rate  of  1%  (but  can 
be  higher  or  lower)  per  year  over  the 
applicable  CDSC  Period. 

11.  Class  C  shares  will  be  subject  to 

a  distribution  fee  and  a  service  fee  at  an 
annual  rate  of  0.75%  and  0.25%, 
respectively,  of  the  average  daily  net 
assets  of  the  Class  C  shares  pursuant  to 
a  rule  12b-l  plan.  In  addition,  an 
investor's  proceeds  from  a  redemption 
of  Class  C  shares  made  within  the  CDSC 
Period  (expected  to  be  not  more  than 
five  years)  generally  will  be  subject  to  a 
CDSC  imposed  by  the  Distributor.  The 
CDSC  is  expected  to  be  up  to  4%  (but 
may  be  higher  or  lower)  on  shares 
redeemed  during  the  first  year  after 
purchase  and  will  be  reduced  at  a  rate 
of  1%  (but  can  be  higher  or  lower)  per 
year  over  the  applicable  CDSC  Period, 
so  that  redemptions  of  shares  held  after 
that  period  will  not  be  subject  to  a 
CDSC. 

12.  No  CDSC  will  be  imposed  on 
redemptions  of  shares  that  were 
purchased  more  than  a  fixed  number  of 
years  prior  to  their  redemption,  or  on 
shares  derived  from  the  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of  a 
shareholder's  account  resuhing  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  The  amount  of  the  CDSC 
to  be  imp>osed  will  depend  on  the 
number  of  years  since  the  investor  made 
the  purchase  payment  from  which  an 
amount  is  being  redeemed  and  the 
lesser  of  the  shares'  cost  or  the  net  asset 
value  of  the  shares  at  the  time  of 
redemption. 

13.  Applicants  also  request  the  ability 
to  waive  the  CDSC  on  redemptions:  (a) 
Following  the  death  or  disability,  as 


defined  in  section  72(m)(7)  of  the 
Internal  Revenue  Code  (the  "Code"),  of 
a  shareholder;  (b)  in  connection  with 
certain  distributions,  described  in  the 
following  paragraph,  from  an  individual 
retirement  account,  a  deferred 
compensation  plan  under  the  section 
457  of  the  Code,  a  custodial  account 
maintained  pursuant  to  section 
403(b)(7)  of  the  Code,  or  a  qualified 
p)ension  or  profit  sharing  plan 
(collectively,  "Retirement  Plans");  (c) 
pursuant  to  a  Fund's  systematic 
withdrawal  plan,  but  limited  to  12%  of 
the  value  of  the  account  annually;  (d) 
effective  pursuant  to  the  right  of  a  Fund 
to  liquidate  a  shareholder's  account  if 
the  aggregate  net  asset  values  of  shares 
held  in  the  account  is  less  than  the 
designated  minimum  account  size 
described  in  the  Fund's  prospectus;  and 
(e)  by  the  Adviser  of  its  investment  in 
a  Fund.  If  a  Fund  waives  or  reduces  the 
CDSC,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  offerees  in  the 
class  specified. 

14.  The  CDSC  may  be  waived  for  a 
total  or  partial  redemption  in 
connection  with  certain  redemptions 
from  Retirement  Plans.  The  CDSC 
charge  may  be  waived  for  any 
redemption  in  connection  with  (a)  a 
distribution  from  a  Retirement  Plan  after 
attainment  of  age  59  Vz  (or  such  other 
age  as  may  be  provided  in  section 
72(t)(2)(A)(i)  of  the  Code),  (b)  in  the  case 
of  a  tax  sheltered  custodial  account 
maintained  under  section  403(b)(7)  of 
the  Code  or  a  qualified  pension  or  profit 
sharing  plan  after  separation  from 
service  after  attainment  of  age  55  (or 
such  other  age  as  may  be  provided  in 
section  72(t)(2)(A)(v)  of  the  Code,  (c)  in 
the  case  of  an  eligible  deferred 
compensation  plan  established  and 
maintained  pursuant  to  section  457  of 
the  Code,  after  separation  from  service, 
or  (d)  a  loan,  from  a  qualified  employer 
plan  to  a  participant,  that  is  intended  to 
meet  the  requirements  of  section 
72(q)(2)  of  the  Code.  In  addition,  the 
CDSC  may  be  waived  up)on  the  tax-free 
rollover  or  transfer  of  assets  to  another 
Retirement  Plan  invested  in  one  or  more 
of  the  Funds.  In  such  instances,  a  Fund 
will  tack  the  period  for  which  the 
original  shares  were  held  on  to  the 
holding  period  of  the  shares  acquired  in 
the  transfer  or  rollover  for  purposes  of 
determining  what,  if  any,  CDSC  is 
applicable  in  the  event  that  such 
acquired  shares  are  redeemed  following 
the  transfer  or  rollover.  The  CDSC  also 
may  be  waived  on  any  redemption  that 
results  from  the  tax-free  return  of  an 
excess  contribution  pursuant  to  section 
408(d)(4)  or  (5)  of  the  Code,  the  return 
of  excess  deferral  amounts  pursuant  to 


section  401(k)(8)  or  402(g)(2)  of  the 
Code,  or  from  the  death  or  disability  of 
the  employee. 

15.  Class  B  shares  and  Class  C  shares 
may  automatically  convert  to  Class  A 
shares  a  certain  number  of  years  after 
the  end  of  the  calendar  month  in  which 
the  shareholder's  order  to  purchase  was 
accepted.  For  Class  B  shares,  the 
conversion  period  will  be  between  four 
and  ten  years;  for  Class  C  shares,  the 
conversion  period  will  be  a  maximum  of 
twelve  years.  For  purposes  of 
conversion  to  Class  A,  all  shares  in  a 
shareholder's  account  that  were 
purchased  through  the  reinvestment  of 
dividends  and  distributions  paid  in 
respect  of  Class  B  shares  or  Class  C 
shares  will  be  considered  held  in  a 
separate  sub-account.  Each  time  any 
Class  B  shares  or  Class  C  shares  in  the 
shareholder's  account  convert  to  Class 
A,  an  equal  proportion  of  the  Class  B 
shares  or  Class  C  shares  in  the  sub- 
account will  also  convert  to  Class  A. 

16.  The  Trust  will  have  obtained  an 
opinion  of  counsel  that  the  conversion 
of  Class  B  shares  and  Class  C  shares  to 
Class  A  shares  does  not  constitute  a 
taxable  event  under  current  federal 
income  tax  law.  The  conversion  of  Class 
B  shares  and  Class  C  shares  to  Class  A 
shares  may  be  suspended  if  such  an 
opinion  is  no  longer  available  at  the 
time  such  conversion  is  to  occur.  In  that 
event,  no  further  conversions  of  Class  B 
shares  or  Class  C  shares  would  occur, 
and  shares  might  continue  to  be  subject 
to  the  additional  distribution  fee  for  an 
indefinite  period. 

17.  No  CDSC  will  be  imposed  in 
connection  with  the  exercise  of  an 
exchange  privilege  whereby  an  investor 
exchanges  Class  B  shares  or  Class  C 
shares  for  Class  B  or  Class  C  shares  of 
another  Fund  or  for  shares  of  the  money 
market  portfolio  of  the  Trust.  In  the  case 
of  the  exercise  of  an  exchange  privilege 
between  the  Funds,  a  Fund  will  tack  the 
period  for  which  the  original  shares  of 

a  class  of  the  Fund  were  held  on  to  the 
holding  period  of  the  shares  acquired  in 
the  exchange  for  purposes  of 
determining  what,  if  any  CDSC  is 
applicable  in  the  event  that  such 
acquired  shares  are  redeemed  following 
the  exchange.  In  the  event  of 
redemptions  of  shares  after  exchanges, 
an  investor  will  be  subject  to  the  CDSC 
schedule  imposed  by  the  original  Fund. 
All  such  exchanges  will  comply  with 
rule  lla-3  under  the  Act. 

Applicants'  Legal  Conclusions 

1.  Applicants  are  requesting  an 
exemptive  order  to  the  extent  that  the 
proposed  issuance  and  sale  of  an 
unlimited  number  of  classes  of  shares 
representing  interests  in  the  Funds 
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might  be  deemed  (a)  to  result  in  the 
issuance  of  a  "seuior  security"  within 
the  meaning  of  section  18(g)  of  the  Act 
and  thus  be  prohibited  by  section 
18(f)(1)  of  the  Act,  and  (b)  to  violate  the 
equal  voting  provisions  of  section  18(i) 
of  the  Act. 

2.  Applicants  believe  that  the 
proposed  Multiple  Pricing  System  does 
not  present  the  concerns  that  section  18 
of  the  Act  is  intended  to  redress.  The 
Muhiple  Pricing  System  does  not 
involve  borrowings  and  will  not  affect  a 
Fund's  assets  or  reserves.  The  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds,  since  all  such  shares  will 
participate  pro  rata  in  all  of  each  Fund's 
income  and  all  of  each  Fund's  expenses, 
with  the  exception  of  the  differing 
distribution  fees  and  incremental 
agency  costs,  if  any.  Moreover,  the 
capital  structures  of  the  Funds  will  not 
facilitate  control  without  equity  or  other 
investment,  nor  will  they  make  it 
difficult  for  investors  to  value  the 
secxirities  of  the  Funds. 

3.  Applicants  believe  that  the 
issuance  and  sale  by  the  Funds  of  an 
unlimited  number  of  classes  will  better 
enable  the  Fimds  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  Under  the 
Multiple  Pricing  System,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most 
beneficial,  given  the  amount  of  his  or 
her  purchase,  the  length  of  time  the 
investor  expects  to  hold  his  or  her 
shares,  and  other  relevant 
circumstances.  The  proposed 
arrangement  would  permit  the  Funds  to 
facilitate  both  the  distribution  of  its 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

4.  Applicants  beUeve  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  I2l>-1 
distribution  plans  is  equitable  and 
would  not  discriminate  against  any 
group  of  shareholders.  With  respect  to 
any  Fund,  the  rights  and  privileges  of 
each  class  of  shares  are  substantially 
identical,  and  consequently  the 
possibility  that  their  interests  would 
ever  conflict  would  be  remote.  In  any 
event,  the  interests  of  the  Qass  A,  Class 
B.  and  Class  C  shareholders  with  respect 
to  the  service  fee  and/or  distribution  fee 
would  be  adequately  protected,  since 
the  rule  12b-l  plans  for  each  of  those 
classes  will  conform  to  the  requirements 
of  rule  12b-l,  including  the  requirement 
that  their  implementation  and 
continuance  be  approved  on  an  annual 


basis  by  both  the  full  board  and  the 
disinterested  directors  of  the  Funds. 

5.  Applicants  believe  that  the 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  fair  and  in 
the  best  interests  of  shareholders  of  the 
Funds.  Thus,  the  granting  of  the  order 
requested  herein  would  be  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to  (a)  class-specific 
expenses  consisting  of  (i)  rule  12b-l 
plan  distribution  and  service  fees,  (ii) 
incremental  transfer  agency  costs,  and 
(iii)  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class,  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order,  (b)  each  class  will 
vote  separately  as  a  class  with  respect  to 
its  rule  12b-l  plan,  except  as  provided 
in  condition  15,  (c)  any  class  may  have 
different  exchange  privileges,  (d)  each 
class  of  shares,  other  than  Class  A 
shares,  may  have  a  conversion, feature, 
and  (e)  any  class  may  bear  diffluent 
identifying  designations. 

2.  The  trustees  of  the  Funds  (the 
"Trustees"),  including  a  majority  of  the 
disinterested  Trustees,  shall  have 
approved  the  Multiple  Pricing  System 
prior  to  the  implementation  of  the 
Multiple  Pricing  System  by  the  Funds. 
The  minutes  of  the  meetings  of  the 
Trustees  regarding  the  deliberations  of 
the  Trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Pricing  System  will  reflect  in 
detail  the  reasons  for  the  Trustees' 
determination  that  the  Multiple  Pricing 
System  is  in  the  best  interests  of  both 
the  Trust  and  its  respective 
shareholders. 

3.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibihties  under  the  Act  and 
otherwise,  will  monitor  the  Funds  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  disinterested 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.The 
Adviser  and  the  Distributor  will  be 


responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
man^ement  investment  company. 

4.  'Tne  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Trustees, 
including  a  majority  of  the  Trustees  who 
are  not  interested  persons  of  the  Trust. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  class 
expenses  shall  provide  to  the  Trustee, 
and  the  Trustees  shall  review,  at  least 
quarterly,  a  written  report  of  the  amount 
so  expended  and  the  purposes  for  which 
such  expenditures  were  made. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  expenditures  complying 
with  paragraph  (b)(3)(ii)  of  rule  12b-l, 
as  it  may  be  amended  from  time  to  time. 
In  the  statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  of  shares  will 
be  used  to  support  the  distribution  fee 
and  service  fee  charged  to  shareholders 
of  such  class  of  shares.  The  statements, 
including  the  allocations  upon  which 
they  are  based,  will  be  subject  to  the 
review  and  approval  of  the  disinterested 
Trustees  in  the  exercise  of  their 
fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner  at  the 
same  time  on  the  same  day  and  will  be 
in  the  same  amount,  except  that 
distribution  fee  and  service  fee 
payments  relating  to  each  respective 
class  of  shares  will  be  borne  exclusively 
by  that  class,  and  any  incremental 
transfer  agency  costs  relating  to  a 
particular  class  of  shares  will  be  borne 
exclusively  by  that  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  such 
classes  has  been  reviewed  by  an  expert 
(the  "Expert"),  who  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
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render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  (which 
the  Funds  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Trust  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  or  of  a  regional  office  of 
the  SDC,  hmited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  will  be  a 
"report  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
(the  "AICPA"),  as  it  may  be  amended 
from  time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Export 
in  the  initial  report  referred  to  in 
condition  7  and  will  be  concurred  with 
by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  7.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

9.  The  prospectus  of  each  Fund  that 
offers  multiple  classes  will  contain  a 
statement  to  the  effect  that  a  salesperson 
and  any  other  person  entitled  to  receive 
comp)ensation  for  selling  Fund  shares 
may  receive  different  compensation  for 
selling  one  particular  class  of  shares 
over  another  in  a  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  a 
particular  class  of  shares  may 
appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
agree  to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 


Trustees  with  respect  to  the  Multiple 
Pricing  System  will  be  set  forth  in 
guidelines,  which  will  be  furnished  to 
the  Trustees. 

12.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  its  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  the 
prospectus.  The  shareholder  reports  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  each 
class  of  shares.  The  shareholder  reports 
will  contain,  in  the  statement  of  assets 
and  liabilities  and  statement  of 
operations,  information  related  to  each 
Fund  as  a  whole  generally  and  not  on 
a  per  class  basis.  Each  Fund's  per  share 
data,  however,  will  be  prepared  on  a  per 
class  basis  with  respect  to  all  classes  of 
shares  of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  a  particular  class  of 
shares,  it  will  also  disclose  the  expenses 
and/or  performance  data  applicable  to 
all  classes  of  shares  offered  by  such 
Fund.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Funds'  net  asset  values  and  public 
offering  prices  will  separately  present 
each  class  of  shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distribution 
plans  in  reliance  on  the  exemptive 
order. 

14.  Any  class  of  shares  writh  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  a  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan.  Purchase 


Class  shares  will  stop  converting  into 
Target  Class  shares  unless  shareholders 
of  the  Purchase  Class,  voting  separately 
as  a  class,  approve  the  amendment.  The 
Trustees  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
amendment,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Cla-,s  shares.  If 
deemed  advisable  by  the  Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
( 'New  Purchase  Class"),  identical  to 
such  existing  Purchase  Class  shares  in 
all  material  respects  except  that  the  New 
Purchase  Class  will  convert  into  the 
New  Target  Class.  The  New  Target  Class 
and  New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Trustees  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
3,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
the  New  Target  Class  or  New  Purchase 
Class  shall  be  borne  solely  by  the 
Adviser  and  the  Distributor.  Purchase 
Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  are  disclosed  in  an 
effective  registration  statement. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  is  currently 
proposed,  and  as  it  may  be  reproposed, 
adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-2719  Filed  2-4-94.  8:45  am] 
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APPLICAMTS:  The  MainStay  Funds  (the 
"Trust")  and  NYLIFE  Distributors  Inc. 
(the  "Oisthbutor"),  on  behalf  of  all 
existing  and  subsequently  created  series 
of  the  Trust  and  all  other  registered 
open-end  management  investment 
companies  having  the  Distributor  or  an 
entity  controlling,  controlled  by,  or 
under  common  control  with  the 
Distributor  as  principal  underwriter  (the 
"Funds").! 

RELEVANT  ACT  SECTKMS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32).  2(a)(35), 
22(c),  and  22(d),  and  rule  22c-l 
thereunder. 

SUMMARY  Of  APPL»CATK>fl:  Applicants 
seek  an  order  that  would  amend  certain 
prior  orders  (the  "Prior  Orders")  issued 
under  section  6(c)  of  the  Investment 
Company  Act  of  1940.2  The  Prior  Orders 
granted  an  exemption  from  sections 
2(a)(32).  2(a)(35),  22(c),  and  22(d)  of  the 
Act,  and  rule  22c-l  thereunder  to 
permit  the  imposition  or  waiver  of  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions. 
Applicants  seek  to  amend  the  prior 
orders  to  alter  the  CDSC  schedule 
described  in  the  prior  applications,  and 
to  add  other  instances  in  which  the 
CDSC  can  be  waived. 
FILING  DATE:  The  application  was  Hied 
on  December  14.  1993  and  amended  on 
January  24,  1994.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  reflected  in 
this  notice,  prior  to  the  issuance  of  the 
requested  order. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
cqpy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issiies  contested. 


>  The  Oislributor  serves  as  undarwriler  to  the 
following  Funds,  which  do  not  presently  intend  to 
rely  on  the  requested  order  and  have  nol  signed  the 
application:  New  York  Life  Institutional  Fimds  Inc.. 
New  York  Life  Fund.  Inc..  New  York  Life  MFA 
Series  Fund.  Inc.  and  New  York  Life  VU  Series 
Fund.  Inc.  Any  such  Fund  may  rely  on  the  order 
in  the  future  if  the  Fund  determines  to  issue  shares 
subject  to  a  contingent  deferred  sale*  charge 
("CDSC')  in  accordance  with  the  representations 
and  conditions  in  the  application. 

'  Investment  Company  Act  RaJsase  No*.  ISOM 
(Apr.  3.  1986)  (notice)  and  15078  (Apr.  30. 1966) 
(order),  and  15718  (May  S.  1987)  (notice)  and  1S758 
(May  29.  1987)  (order). 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  N\V.,  Washington,  DC  20549. 
Applicants,  51  Madison  Avenue,  New 
York,  New  York  10010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287.  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Trust  is  a  series  company,  and 
currently  offers  shares  of  thirteen 
separate  series  for  sale  to  investors. 

2.  The  Distributor,  a  wholly-owned 
subsidiary  of  New  York  Life  Insurance 
Company  ("New  York  Life"),  acts  as 
administrator,  principal  underwriter, 
and  distributor  to  all  series  of  the  Trust. 

3.  The  Trust  offers  shares  in  nine  of 
its  existing  series  subject  to  a  CDSC.  The 
CDSC  is  imposed  in  reliance  upon  the 
Prior  Orders,  which  exempt  applicants 
from  the  provisions  of  sections  2(a)(32). 
2(a)(35).  22(c).  and  22(d).  and  rule  22c- 
1  thereunder.  Currently,  a  CDSC  of  up 
to  5%  is  imposed  on  shares  of  these 
series  at  the  time  of  any  redemption  by 

a  shareholder  that  reduces  the  value  of 
the  shareholder's  account  in  the  series 
to  an  amount  that  is  lower  than  the 
amount  of  all  payments  by  the 
shareholder  for  the  purchase  of  shares 
during  the  preceding  six  years.  Each  of 
these  series  has  adopted  a  distribution 
plan  pursuant  to  rule  12b-l  under  the 
Act. 

4.  Applicants  seek  to  amend  the  Prior 
Orders  to  jjermit  the  Funds  to  sell 
shares  subject  to  a  CDSC  that  may  vary 
from  the  rate  and  schedule  contained  in 
the  Prior  Orders.  No  increase  in  the 
CDSC  amount  or  extension  of  the 
applicable  period  will  apply  to  shares 
sold  prior  to  the  issuance  of  an  amended 
order. 

5.  The  CDSC  schedule  may  vary  from 
Fund  to  Fund.  The  CDSC  will  not  be 
imposed  on  redemptions  of  shares  that 
were  purchased  more  than  a  maximum 
number  of  years  prior  to  the 
exemptions,  as  indicated  in  the  relevant 
CDSC  schedule  (the  "CDSC  Period"),  or 
on  shares  derived  from  reinvestment  of 
distributions.  Furthermore,  no  CDSC 


will  be  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of  a 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  As  a  result,  the  amount  of 
the  CDSC  will  be  calculated  as  the  lesser 
of  the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 
of  the  net  value  of  the  shares  at  the  time 
of  redemption.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing  capital 
appreciation,  next  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions,  and  finally  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time. 

6.  Applicants  also  request  amendment 
of  the  Prior  Orders  to  waive  the  CDSC 
for  pre-retirement  transfers  or  rollovers 
from  a  Fund  to  another  investment 
sponsored  or  distributed  by  New  York 
Life  or  its  subsidiaries,  when  both  the 
Fund  and  the  other  investment  are 
funding  vehicles  for  a  single  retirement 
plan. 

7.  As  amended,  the  order  would 
permit  applicants  to  waive  the  CDSC  for 
redemptions:  (a)  Following  the  death  or 
disability,  as  defined  in  section  72 
(m)(7)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  of  a 
shareholder,  (b)  in  connection  with 
distributions  permitted  to  be  made 
under  the  Code  from  an  individual 
retirement  account  ("IRA"),  or  other 
retirement  and  tax-deferred  plans;  (c)  of 
shares  purchased  by  active  or  retired 
officers,  directors  or  trustees,  partners, 
and  employees  of  the  Funds,  by  the 
Distributor  or  affiliated  compmnies,  by 
members  of  the  immediate  families  of 
such  persons,  and  by  dealers  having  a 
sales  agreement  with  the  Distributor,  or 
any  trust,  pension,  or  profit  sharing  plan 
for  the  benefit  of  such  (>ersons:  (d)  by 
New  York  Life  or  an  affiliate  thereof;  (e) 
in  connection  with  redemptions  of 
shares  made  pursuant  to  a  shareholder's 
participation  in  any  systematic 
withdrawal  plan  adopted  by  a  Fund;  (fl 
by  accounts  estabhshed  with  an  initial 
purchase  order  of  $1  million  or  more:  (g) 
effected  by  separate  accounts  or 
advisory  accounts  managed  by  New 
York  Life  or  an  affiliated  company;  (h) 
by  tax-exempt  employee  benefit  plans 
resulting  from  the  adoption  of  any  law 
or  regulation  pursuant  to  which 
continuation  of  the  investment  in  the 
Funds  would  be  improper;  (i)  effected 
by  registered  investment  companies  in 
connection  with  the  combination  of  the 
investment  company  with  a  Fund  by 
merger,  acquisition  of  assets  or  by  any 
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other  transaction;  (j)  by  any  state, 
county,  or  city,  or  any  instrumentality; 
department,  authority  or  agency  thereof, 
and  by  trust  companies  and  bank  trust 
departments  that  are  holding  shares  in 
a  fiduciary  capacity;  (k)  made  for  the 
purpose  of  funding  a  loan  to  a 
participant  in  a  tax-qualified  retirement 
plan  permitted  to  make  such  loans;  (1) 
on  transfers  to  (i)  other  funding  vehicles 
sponsored  or  distributed  by  New  York 
Life  or  an  affiliated  company,  or  (ii) 
guaranteed  investment  contracts, 
regardless  of  sponsor,  within  a 
retirement  plan;  (m)  made  to  meet 
required  distributions  by  a  charitable 
remainder  trust  under  section  664  of  the 
Code;  and  (n)  by  living  revocable  trusts. 
Applicants  believe  that  these  proposed 
waivers  are  appropriate  because  they 
involve  the  redemption  of  shares  sold  at 
little  or  no  selling  expense  to  the  Funds 
or  the  Distributor. 

8.  bi  addition  to  the  CDSC  waivers 
described  above,  no  CDSC  will  be 
charged  in  connection  with  the  exercise 
of  an  exchange  privilege  whereby  an 
investor  exchanges  shares  of  a  Fund  for 
shares  of  another  Fund  subject  to  a 
CDSC.  In  such  a  case,  the  Fund  will  add 
the  period  for  which  the  shares  of  the 
original  Fund  were  held  to  the  holding 
period  of  the  shares  acquired  in  the 
exchange  for  purposes  of  determining 
what,  if  any,  CDSC  is  applicable  in  the 
event  that  such  acquired  shares  are 
redeemed  following  the  exchange.  In  the 
event  of  redemptions  of  shares  after 
exchanges,  as  investor  will  be  subject  to 
the  CDSC  of  the  Fund  with  the  longest 
CDSC  period  or  highest  CDSC  schedule 
which  may  have  been  owned  by  him, 
whichever  results  in  the  greatest 
payment.  All  exchanges  will  be  effected 
in  accordance  with  the  provisions  of 
section  11(a)  and  rule  lla-3. 

9.  Applicants  also  propose  to  provide 
a  pro-rata  credit  for  and  CDSC  paid  in 
connection  with  a  redemption  of  shares 
followed  by  a  reinvestment  effected 
within  a  set  number  of  days,  not  to 
exceed  365,  of  the  redemption.  The 
credit  will  be  paid  for  by  the  Distributor, 
not  by  the  Funds. 

Applicants'  Legal  Analysis 

Applicants  believe  that  the 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  fair  and  in 
the  best  interests  of  shareholders  of  the 
Funds.  Accordingly,  appUcants  believe 
that  the  granting  of  the  order  requested 
herein  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
iairiy  intended  by  the  poHcy  and 
provisions  of  the  Act. 


Applicants'  Condition 

Applicants  agree  that,  as  a  condition 
of  granting  the  requested  relief,  they 
will  comply  with  the  provisions  of 
proposed  rule  6c-10  under  the  Act 
(Investment  Company  Act  Release  No. 
16619  (Nov.  2, 1988)),  as  such  rule 
currently  is  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  94-2720  Filed  2-4-&4;  8:45  am] 

B4LLM0  COOf  SOtO-OI-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Matiack  Systems,  inc., 
Common  Stock,  $1.00  Par  Value; 
Common  Stock  Purchase  Rights)  File 
No.  1-10105 

February  1, 1994. 

Matiack  Systems,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  Usted  on  the  Amex.  its 
common  stock  and  common  stock 
purchase  rights  are  Usted  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"). 
The  Company's  common  stock  and 
common  stock  purchase  rights 
commenced  trading  on  the  NYSE  at  the 
opening  of  business  on  December  9, 
1993  and  concurrently  therewith  such 
stock  was  suspended  from  trading  on 
the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
believe  that  dual  trading  of'^its  seoirities 
on  both  the  NYSE  and  Amex  would  be 
advantageous,  but  rather,  that  such  a 
dual  listing  might  fragment  the  market 
for  the  common  stock. 

Any  interested  person  may,  on  or 
before  February  23,  1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW..  Washington,  DC  20549. 


facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-2712  Filed  2-4-94;  8:45  am) 
BiLUNO  COOC  mO-Ot-M 


[Rel.  No.  tC-20044;  812-8672] 

North  American  Funds,  et  aL; 
Application 

January  31, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  North  American  Funds  and 
NASL  Financial  Services,  Inc.  ("NASL 
Financial"),  on  behalf  of  themselves  and 
any  other  open-end  investment 
comp>any  which  is  or  may  become  a 
member  of  NASL  Financial's  "group  of 
investment  companies"  as  that  phrase  is 
defined  in  rule  lla-3  under  the  Act  (the 
"Other  Funds")  and  which  issues  two  or 
more  classes  of  shares  that  have 
different  voting  rights  and  expense 
allocations  as  described  in  the 
application  and/or  impose  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  shares.'  North  American 
Funds  and  the  Other  Funds  are 
collectively  referred  to  herein  as  the 
"Fund." 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  2(a)(32),  2(a)(35),  18(0(1).  18(g), 
18(i).  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder. 
SUMMARY  Of  APPt.lCATK>N:  Applicants 
seek  an  order  to  permit  the  Fund  to 
issue  two  or  more  classes  of  shares 
representing  interests  in  the  same 
portfolios  of  securities,  assess  a  CDSC 


<  Existing  funds  that  intend  to  rely  on  the 
requested  order  have  been  named  as  applicants. 
Other  existing  funds  that  are  members  of  the  same 
"group  of  investment  companies"  do  no<  presently 
Intend  to  rely  on  the  requested  order  but  may  do 
so  In  the  future  if  they  subsequently  decide  to  offer 
muhiple  classes  of  shares  and/or  impose  a  CDSC  In 
accordance  wttb  the  representations  and  conditions 
of  the  application. 
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on  redemptions  of  certain  shares,  and 
waive  the  QDSC  in  certain  instances. 
FHJNQ  DATES:  The  application  was  filed 
on  November  8. 1993  and  amended  on 
January  10.  1994.  By  letter  dated 
January  31,  1994,  counsel,  on  behalf  of 
the  applicants,  has  agreed  to  file  a 
further  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  25, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  afHdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  North  American  Security 
Life  Insurance  Company,  116 
Huntington  Avenue,  Boston, 
Massachusetts  02116,  Attention:  John  D. 
DesPrez  ID,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648.  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPt.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

A.  The  Multi-Class  Arrangement 

1.  North  American  Funds  is  a 
registered  open-end  diversified 
management  investment  company, 
organized  as  a  Massachusetts  business 
trust.  It  currently  has  the  following 
portfolios.  Global  Growth  Fund,  Growth 
Fund.  Growth  and  Income  Fund.  Asset 
Allocation  Fund,  Strategic  Income 
Fund,  Investment  Quality  Bond  Fund, 
U.S.  Government  Securities  Fund. 
National  Municipal  Bond  Fund, 
CaUfomia  Municipal  Bond  Fund,  and 
Money  Market  Fund  (together  with  the 
investment  portfolios  of  the  Other 
Funds,  the  "Series").  NASL  Financial  is 


a  wholly-owned  subsidiary  of  North 
American  Security  Life  Insurance 
Company,  a  Delaware  stock  life 
insurance  company.  NASL  Financial 
serves  as  the  distributor  (the 
"Distributor")  of  the  Fund's  shares  and 
as  the  investment  adviser  (the 
"Adviser")  to  the  Fund. 

2.  The  Series  currently  offer  a  single 
class  of  shares  at  net  asset  value  plus, 
in  the  case  of  all  Series  except  the 
Money  Market  Fund,  a  front-end  sales 
charge.  The  sales  charge  is  waived  for 
share  purchases  totalling  more  than 
$100,000  and  less  than  $1  million,  but 
such  shares  are  subject  to  a  CDSC.z 
Share  purchases  totalling  $1  million  or 
more  are  not  subject  to  a  sales  charge  or 
any  CDSC.  Pursuant  to  the  Fund's  rule 
12b-l  distribution  plan,  shares  of  each 
Series  (except  for  the  Money  Market 
Fund)  currently  are  subject  to  a 
distribution  fee  of  up  to  1.00%  of  their 
average  annual  net  assets,  depending 
upon  the  Series. 

3.  Applicants  propose  to  offer  three 
classes  of  shares  initially,  designated  as 
"Class  A"  shares,  "Class  B"  shares,  and 
"Class  C"  shares.  Applicants  propose  to 
reclassify  the  existing  class  of  shares  of 
certain  of  the  Series  as  Class  A  shares 
and  the  existing  class  of  shares  of 
certain  of  the  other  Series  as  Class  C 
shares.  Each  reclassified  share  will  bear 
the  identical  distribution  and  service 
fees  after  such  reclassification  as  it  did 
before  the  reclassification,  and  would 
not  be  subject  to  any  increase  in  such 
fees  or  to  any  new  or  increased 
redemption  charges  as  a  result  of  the 
reclassification.  The  Fund  in  the  future 
may  create  an  unlimited  number  of 
classes  of  shares,  the  terms  of  which 
may  differ  from  the  Class  A,  Class  B. 
and  Class  C  shares  only  in  accordance 
with  the  characteristics  described  in  the 
application. 

4.  Class  A  shares  (except  for  the 
Money  Market  Fund  and  except  as 
described  in  the  next  sentence)  will  be 
offered  at  net  asset  value  plus  a  front- 
end  sales  load,  and  will  be  subject  to  a 
maximimi  distribution  fee  of  up  to  .10% 
and  a  service  fee  of  up  to  .25%  of  their 
resp)ective  average  annual  net  assets. 
Class  A  shares  of  the  National 
Municipal  Bond  Fund  and  the 
California  Municipal  Bond  Fund  will  be 
subject  to  a  service  fee  of  up  to  .15%  of 


2  Pursuant  to  an  existing  order,  applicants  are 
authorized  to  assess  a  CDSC  on  redemptions  of 
certain  shares  of  the  Series  within  twelve  months 
of  purchases  (the  'Existing  CDSC").  Investment 
Company  Act  Release  Nos.  19029  (Oct.  15. 1992) 
(notice)  and  19088  (Nov,  10. 1992)  (order).  The 
Existing  CDSC  will  be  continued  only  for  shares 
sold  prior  to  the  date  on  which  a  registration 
statement  establishing  multiple  classes  of  shares  in 
accordance  with  the  order  requested  by  the 
application  is  declared  effective. 


their  respective  average  annual  net 
assets  and  will  not  be  subject  to  any 
distribution  fee.  Except  with  respect  to 
certain  shares  reclassified  as  Class  A 
shares  and  subject  to  the  Existing  CDSC, 
Class  A  shares  will  not  be  subject  to  any 
CDSC  arrangement. 

5.  Class  B  shares  will  be  offered  for 
purchases  of  $250,000  or  less.  Class  B 
shares  will  be  sold  at  net  asset  value, 
subject  to  a  CDSC.  described  l)elow. 
Class  B  shares  of  each  Series  (except  for 
the  Money  Market  Fund)  will  be  subject 
to  a  distribution  fee  of  up  to  .75%  and 

a  service  fee  of  up  to  .25%  of  their 
average  net  asset  value. 

6.  Class  C  shares  will  be  sold  at  net 
asset  value.  Except  with  respect  to 
certain  shares  reclassified  as  Class  C 
shares  and  subject  to  the  Existing  CDSC. 
it  is  anticipated  that  Class  C  shares  will 
not  be  subject  to  a  front  end  sales  load 
or  CDSC.  Class  C  share  of  each  Series 
(except  for  the  Money  Market  Fund) 
will  be  subject  to  a  distribution  fee  of  up 
to  .75%  and  a  service  fee  of  up  to  .25% 
of  their  average  net  asset  value.J 

7.  In  the  future,  the  Fund,  on  behalf 
of  a  Series  or  class  thereof,  may  enter 
into  non-rule  12b-l  shareholder 
services  agreements  ("Shareholder 
Services  Plan")  with  certain  financial 
institutions  (which  may  include  banks), 
securities  dealers,  and  other  industry 
professionals  providing  for  the 
performance  of  certain  services.  In  the 
event  that  a  Series  or  class  thereof  is 
subject  to  botb  a  rule  12b-l  distribution 
plan  and  a  Shareholder  Services  Plan, 
services  provided  under  one  plan  will 
augment,  rather  than  duplicate,  services 
provided  under  the  other  plan. 

8.  Each  class  of  a  Series  will  represent 
interests  in  the  same  portfolio  of 
investments,  and  will  be  identical  in  all 
respects  except  for:  (a)  The 
compensation  and  other  arrangements 
permitted  by  different  distribution  plans 
and  Shareholder  Services  Plans  for  each 
class;  (b)  voting  rights  with  respect  to 
any  matter  specifically  affecting  that 
class,  including  the  distribution  plan 
and  Shareholder  Services  Plan  for  that 
class  and  expenses  related  to  the  cost  of 
holding  shareholder  meetings 
necessitated  by  the  exclusive  voting 
rights  with  respect  to  the  distribution 
plan  of  each  class  (and.  if  applicable. 
Shareholder  Services  Plan),  except  as 
provided  in  condition  16  below;  (c)  the 
impact  of  any  exf>enses  directly 
attributable  to  that  class,  as  described  in 
the  following  paragraph  ("Class 
Expenses");  (d)  any  differences  in 


>  Applicants  in  all  cases  will  comply  with  Article 
m.  Section  26  of  the  NASD's  Rules  of  Fair  Practice 
as  it  relates  to  the  maximum  amount  of  asset-based 
sales  charges  and  service  fees  that  may  be  imposed 
by  an  investment  company. 
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distributions  and/or  net  asset  value  per 
share  resulting  from  differences  in  Class 
Expenses;  (e)  any  differences  in  features 
for  purchasing,  redeeming,  exchanging, 
or  converting  shares  of  each  class  and/ 
or  in  distribution  arrangements  for  the 
offer  and  sale  of  such  shares;  and  (f)  the 
designation  of  classes. 

9.  Class  Expenses  may  include  the 
following:  (a)  Distribution  plan  fees 
(including  service  fees)  or  Shareholder 
Services  Plan  fees;  (b)  transfer  and 
shareholder  servicing  agent  fees  and 
shareholder  servicing  costs;  (c) 
professional  fees  relating  solely  to  a 
particular  class;  (d)  trustees  fees, 
including  independent  counsel  fees 
relating  solely  to  a  particular  class;  (e) 
printing  and  postage  expenses  for 
materials  distributed  to  shareholders  of 
a  particular  class;  (f)  Blue  Sky  and  SEC 
registration  fees  relating  solely  to  a 
particular  class;  and  (g)  shareholder 
meeting  expenses  for  meetings  of  a 
particular  class. 

10.  Expenses  that  are  attributable  to  a 
particular  Series  but  not  to  a  particular 
class  ("Series  Expenses")  will  be 
allocated  based  on  the  net  assets  of  each 
class. 

11.  Class  A  shares  on  which  a  sales 
charge  has  been  paid  will  be 
exchangeable  at  net  asset  value  for  Class 
A  shares  of  any  other  Series  (including 
the  Money  Market  Fund),  but  not  for 
Class  B  or  Class  C  shares.  Class  B  shares 
will  be  exchangeable  at  net  asset  value 
for  Class  B  shares  of  any  other  Series 
(including  the  Money  Market  Fund),  but 
not  for  Class  A  or  Class  C  shares.  No 
Class  B  CDSC  will  be  imposed  on  shares 
acquired  by  exchange  where  the 
exchanged  shares  would  not  have  been 
assessed  a  CDSC  upon  redemption. 
Class  C  shares  will  be  exchangeable  at 
net  asset  value  for  Class  C  shares  of  any 
other  Series  (including  the  Money 
Market  Fund),  but  not  for  Class  A  or 
Class  B  shares.  In  the  future,  applicants 
may  permit  exchanges  of  shares  of  any 
class  of  a  Series  for  shares  of  the  same 
class  of  other  open-end  investment 
companies  sponsored  by  the  Adviser  or 
the  Distributor  that  hold  themselves  out 
as  related  companies  for  purposes  of 
investment  and  investor  services. 
Applicants  will  comply  with  rule  11a- 

3  as  to  any  exchanges. 

12.  All  Class  B  snares,  other  than 
those  purchased  through  the 
reinvestment  of  dividends  and 
distributions,  will  automatically  convert 
to  Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes  six  years  after  the  end  of  the 
calendar  month  in  which  the 
shareholder's  order  to  purchase  was 
accepted.  All  Class  C  shares,  other  than 
those  purchased  through  the 


reinvestment  of  dividends  and 
distributions,  will  automatically  convert 
to  Qass  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes  not  later  than  ten  years  after  the 
end  of  the  calendar  month  in  which  the 
shareholder's  order  to  purchase  was 
accepted.  For  purposes  of  calculating 
the  holding  period,  Class  B  (or  Class  C, 
as  the  case  may  be)  shares  will  be 
deemed  to  have  been  issued  on  the 
sooner  of  the  date  on  which  the 
issuance  of  the  Class  B  (or  Class  C) 
shares  occurred,  or  for  Class  B  (or  Class 
C)  shares  obtained  through  an  exchange 
or  series  of  exchanges,  the  date  on 
which  the  issuance  of  the  original  Class 
B  (or  Class  C)  shares  occurred.  Shares 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  in 
respect  of  Class  B  (or  Class  C)  shares 
will  be  treated  as  Class  B  (or  Class  Q 
shares,  except  that  each  time  any  Qass 
B  (or  Class  C)  shares  in  the  shareholders 
account  (other  than  those  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions)  convert  to  Class 
A,  an  equal  pro  rata  portion  of  the  Class 
B  (or  Class  C)  shares  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions  also  will  convert  to  Class 

A.  The  portion  will  be  determined  by 
the  ratio  that  the  shareholder's  Class  B 
(or  Class  C)  shares  converting  to  Class 
A  bears  to  the  shareholder's  total  Class 
B  (or  Class  C)  shares  not  acquired 
through  dividends  and  distributions.  Of 
the  initial  classes  of  shares,  only  Class 
B  and  Class  C  will  have  a  conversion 
feature  (additional  classes  created  in  the 
future  also  may  have  a  conversion 
feature). 

B.  The  CDSC  Arrangement 

1.  The  Fund  proposes  to  implement  a 
CDSC  arrangement  for  Class  B  shares 
(the  "Qass  B  CDSC").  If  Class  B  shares 
are  redeemed  within  six  years  after  the 
end  of  the  calendar  month  in  which  a 
purchase  order  was  accepted,  a  CDSC 
will  be  imposed  by  applying  a  specified 
percentage  ranging  from  1%  to  5%  to 
the  lesser  of  the  aggregate  net  asset 
value  of  the  shares  at  the  time  of 
purchase,  or  the  aggregate  net  asset 
value  of  the  shares  at  the  time  of 
redemption.  The  existing  schedule  may 
be  modified  in  the  future,  and  other 
schedules  with  different  percentages 
and  periods  may  apply  to  different 
classes  created  in  the  future.  Any 
variations  in  the  CDSC  schedule  will  be 
set  forth  in  the  applicable  prospectus. 
Any  change  in  the  terms  of  the  CDSC 
would  not  affect  shares  already  issued 
unless  the  change  resulted  in  terms 
more  favorable  to  the  holders  of  such 
shares. 


2.  No  Class  B  CDSC  will  be  imposed 
on  (a)  redemptions  of  shares  held  for 
more  than  six  years  after  the  end  of  the 
calendar  month  in  which  the  purchase 
order  was  accepted,  (b)  amounts 
representing  an  increase  in  the  value  of 
a  shareholder's  account  due  to  increases 
in  the  net  asset  value  per  share,  or  (c) 
shares  acquired  through  reinvestment  of 
income  dividends  or  capital  gains 
distributions.  In  determining  the  rate  of 
any  applicable  CDSC.  it  will  be  assumed 
that  a  redemption  is  made  first  of  shares 
that  are  not  subject  to  the  Qass  B  CDSC 
and  then  of  shares  held  for  the  longest 
period  of  time.  This  will  resuU  in  the 
CDSC  being  imposed  at  the  lowest 
possible  rate. 

3.  Applicants  may  waive  the  Qass  B 
CDSC  in  the  following  instances:  (a) 
Retirement  distributions  to  participants 
or  beneficiaries  from  (i)  retirement  plans 
qualified  under  section  401(a)  of  the 
Internal  Revenue  Code  ("Code"),  (ii) 
Code  section  403(b)(7)  plans,  (iii) 
deferred  compensation  plans  under 
Code  section  457,  and  (iv)  other 
employee  benefit  plans,  following 
retirement,  termination  of  employment, 
as  the  result  of  a  loan  made  by  a 
retirement  plan  that  permits  loans,  as 
the  result  of  the  hardship  of  a  plan 
participant  (to  the  extent  permitted  by 
the  Code),  and/or  the  attainment  of  age 
59'/2  of  a  plan  participant  (if  such 
payments  are  made  pursuant  to  a 
systematic  withdrawal  plan  where  the 
payments  do  not  exceed  the  then 
applicable  effective  maximum  free 
withdrawal  amount,  annually  of  the 
value  of  the  account);  (b)  distributions 
from  IRAs  prior  to  and/or  following  the 
attainment  of  age  SQVz  (if  such 
payments  are  made  pursuant  to  a 
systematic  withdrawal  plan  where  the 
payments  do  not  exceed  the  then 
effective  maximum  free  withdrawal 
amount,  annually  of  the  value  of  the 
account);  (c)  redemptions  made 
following  the  death  or  disability  (as 
defined  in  the  Code)  of  a  shareholder 
(d)  distributions  and  redemptions  made 
automatically  and  periodically  pursuant 
to  a  systematic  withdrawal  plan  where 
the  payments  do  not  exceed  the  then 
effective  maximum  free  withdrawal 
amount,  annually  of  the  value  of  the 
account:  (e)  a  tax-free  return  of  excess 
contributions  made  to  any  retirement 
plan;  (f)  the  combination  of  the  Fund  or 
any  Series  of  the  Fimd  with  any  other 
investment  company  by  merger, 
acquisition  of  assets,  or  otherwise;  and 
(g)  redemptions  effected  pursuant  to  the 
Series'  ri^t  to  liquidate  a  shareholder's 
account  if  the  aggregate  net  asset  value 
of  shares  held  in  the  account  is  less  than 
the  then  applicable  effective  minimum 
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account  size.  If  any  of  the  waiver 
categories  are  offered  and  subsequently 
discontinued,  appropriate  disclosure 
will  be  made  in  the  applicable 
prospectus  and  investors  who 
purchased  their  shares  prior  to  such 
change  will  continue  to  be  entitled  to 
such  CDSC  waivers.  In  addition,  if  a 
Fund  waives  or  reduces  a  QDSC,  such 
waiver  or  reduction  will  be  uniformly 
applied  to  all  shares  in  the  specified 
category. 

4.  A  shareholder  will  be  credited  with 
any  CDSC  paid  in  connection  with  a 
redemption  of  any  Class  B  shares 
followed  by  a  reinvestment  in  Class  B 
shares  of  such  Series  or  another  Series 
within  a  time  period  speciRed  in  the 
current  prospectus  of  the  Fund, 
currently  anticipated  to  be  90  days  after 
such  redemption.  The  credit  will  be 
paid  by  the  Distributor. 

Applicants'  Legal  Analysis 

1.  Apphcants  request  an  order 
exempting  them  from  the  provisions  of 
sections  18(f)(1),  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  various  classes  of 
shares  representing  interests  in  the 
Fund  might  be  deemed:  (a)  To  result  in 
a  "senior  security"  within  the  meaning 
of  section  18(g),  the  issuance  and  sale  of 
which  would  be  prohibited  by  section 
18(0(1);  and  (b)  to  violate  the  equal 
voting  provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  multi-class  arrangement  will 
better  enable  the  Fund  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  Under  the 
multi-class  arrangement,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most  beneficial 
given  the  amount  of  his  or  her  purchase, 
the  length  of  time  the  investor  expects 
to  hold  his  or  her  shares,  and  other 
relevant  circumstances.  The  proposed 
arrangement  would  permit  the  Fund  to 
facilitate  both  the  distribution  of  its 
seciirities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  uimecessary  investment  risks. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
plans  (and  any  Shareholder  Services 
Plans  adopted  in  the  future)  in  the 
manner  described  is  equitable  and 
would  not  discri^iinate  against  any 
group  of  shareholders.  In  addition, 
applicants  assert  that  such  arrangements 
should  not  give  rise  to  any  conflicts  of 
interest  because  the  rights  and 
privileges  of  each  class  of  shares  are 
substantially  identical. 


4.  Applicants  believe  that  the 
proposed  multi-class  arrangement  does 
not  present  the  concerns  that  section  18 
of  the  Act  was  designed  to  address.  The 
multi-class  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Fund.  The  multi-class 
arrangement  does  not  involve 
borrowing,  nor  will  it  alTect  the  Fund's 
existing  assets  or  reserves,  and  does  not 
involve  a  complex  capital  structure. 
Nothing  in  the  multi-class  arrangement 
suggests  that  it  will  facilitate  control  by 
holders  of  any  class  of  shares. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Series,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  a  Series  will 
relate  solely  to:  (a)  The  impact  of  the 
disproportionate  payments  made  under 
the  distribution  plans  and  any 
Shareholder  Services  Plans;  (b)  the 
method  of  allocating  certain  Class 
Expenses  which  are  limited  to  (i) 
transfer  and  shareholder  servicing  agent 
fees  and  shareholder  servicing  costs,  (ii) 
professional  fees  relating  solely  to  one 
class,  (iii)  trustees  fees,  including 
independent  counsel  fees,  relating 
solely  to  one  class,  (iv)  printing  and 
postage  expenses  for  materials 
distributed  to  current  shareholders,  (v) 
Blue  Sky  and  SEC  registration  fees,  (vi) 
shareholder  meeting  expenses,  and  (vii) 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order;  (c)  the  fact  that  the 
class  will  vote  separately  with  respect  to 
any  matter  specifically  affecting  that 
class,  including  without  limitation  rule 
12b-l  distribution  plans  and 
Shareholder  Services  Plans,  except  as 
provided  in  condition  16;  (d)  the 
different  exchange  privileges  of  the 
classes  of  shares;  (e)  designation  of  each 
class  of  shares  of  the  Series;  and  (f) 
certain  classes  that  impose  a  rule  12b- 

1  fee  may  be  able  to  convert  to  a  class 
with  a  lower  rule  12b-l  fee. 

2.  The  trustees  of  the  Fund,  including 
a  majority  of  the  independent  trustees, 
will  approve  the  system  of  the  offering 
of  the  various  classes  of  shares.  The 
minutes  of  the  meetings  of  the  trustees 
regarding  deliberations  of  the  trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  multi-class 
arrangement  for  any  Series  will  reflect 
in  detail  the  reasons  for  the  trustees' 
determinations  that  the  system  is  in  the 


best  interests  of  that  Series  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  trustees  of 
the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
between  the  interests  of  the  classes  of 
outstanding  shares.  The  trustees, 
including  a  majority  of  the  independent 
trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  ENstributor  of  the  Fund  will 
be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
trustees.  If  a  conflict  arises,  the  Adviser 
and  Distributor  at  its  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  Tne  trustees  of  the  Fund  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
such  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

5.  Dividends  paid  with  respect  to  each 
class  of  shares  of  a  Series,  to  the  extent 
any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
distribution  plan  fees  or  Shareholder 
Services  Plan  fees  and  Class  Expenses 
(listed  in  condition  1)  appUcable  to  a 
class  will  be  borne  exclusively  by  that 
class. 

6.  Any  Shareholder  Services  Plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  applicants,  a  copy  of  which  has  been 
provided  to  the  staff  of  the  SEC.  that 
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such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  The 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor,  on  an  ongoing 
basis,  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and  based  on  that  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fund  (which 
the  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  SEC's  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
In  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares.  This  representation  has  been 
concurred  with  the  Expert  in  the  initial 
report  referred  to  in  condition  7  above 
and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  7  above.  Applicants  will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Expert,  or  appropriate  substitute 
Expert. 

9.  The  prosp)ectus  of  the  Fimd  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  difl^erent  compensation  with 
respect  to  one  particxilar  class  of  shares 
over  another. 

10.  The  Series  will  disclose  the 
respective  expenses,  performance  data. 


distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  snares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Series  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholders  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Series  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Series'  per  share  data,  however, 
will  be  prepared  on  a  per  class  basis 
with  respect  to  all  classes  of  shares  of 
such  Series.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Series'  net  asset  value  and 
public  offering  price  will  present  each 
class  of  shares  separately. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  wiien  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  wall  require  all  persons 
selling  shares  of  the  Fund  to  agree  to 
conform  to  these  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  the  Fund  with  respect  to  the 
multi-class  arrangement  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  trustees  as  part  of  the  materials 
setting  forth  the  duties  and 
responsibilities  of  the  tnistees. 

13.  AppUcants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imjply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
may  be  made  pursuant  to  the  rule  12b- 

1  distribution  plans  or  a  Shareholder 
Service  Plan  in  reliance  on  the 
exemptive  order. 

14.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  trustees  of  the 
Fund  including  a  majority  of  the 
independent  trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses 
shall  provide  to  the  trustees,  and  the 
trustees  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 


expended  and  the  purposes  for  which 
such  expenditures  were  made. 

15.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  m.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  the  Fund  implements  any 
amendment  to  its  rule  12b-l  plans  (or. 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Shareholder  Services  Plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 
under  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  shares  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The  trustees 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 

a  new  class  or  shares  ("New  Target 
Class"),  identical  in  all  material  resp>ects 
to  the  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by  the 
trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  ("New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Qass  shares  will 
convert  into  New  Target  Class  shares.  A 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  shares  or  New 
Purchase  Class  shares  shall  be  borne 
solely  by  the  Adviser  and  Distributor. 
Purchase  Qass  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  ot 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
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Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Applicants  will  compl^y  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2.  1988).  as 
such  rule  is  cxirrently  proposed  and  as 
it  may  be  reproposed.  adopted,  or 
amended. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  94-2721  Filed  2-4-94;  8:45  am] 
BILUNO  COOE  WIO-Ot-M 


Issuer  Delisting;  Notice  of  Appl^tion 
To  Withdraw  From  Listing  and 
Registration;  (Pulitzer  Publistiing 
Company,  Common  StocK,  $.01  Par 
Value)  RIe  No.  1-9329 

February  1,1994. 

Pulitizer  Publishing  Company 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Seciirities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Chicago  Stock  Exchange.  Inc.  ("CHX"). 

The  reasons  alleged  in  the  apphcation 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  luianimousiy 
approved  resolution  on  October  20. 
1993.  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the  CHX. 
According  to  the  Company,  the  decision 
of  the  Board  followed  a  study  of  the 
matter,  and  was  based  on  the  following: 

(1)  The  Company's  Common  Stock  is 
listed  and  traded  on  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  thus  a  market 
will  continue  to  be  made  in  the  issue; 
and 

(2)  The  Company  is  of  the  opinion 
that  the  volume  of  trading  on  the  CHX 
is  not  substantial  enough  to  warrant  the 
continuation  of  the  dual  listing.  In  the 
months  of  June  and  July  1993.  the  CHX 
executed  four  trades  in  the  issue  (Vio  of 
one  percent  market  share)  for  a  tc^  of 
1.000  shares  (*/ioo  of  one  percent  market 
share). 

Any  interested  person  may,  on  or 
before  February  23, 1994.  submit  by 
letter  to  the  Secretary  of  the  Seciirities 
and  Exchange  Commission.  450  Fifth 
Street.  N\V.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any. 


should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-2714  Filed  2-4-94;  8:45  am] 

BILUNO  COOE  aO10-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Rand  Capital 
Corporation,  Common  Stoclt.  $.10  Par 
Value)  File  No.  1-8205 

February  1, 1994. 

Rand  Capital  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exdiange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Boston  Stock  Exchange.  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
determined  to  voluntarily  withdraw 
from  listing  and  registration  on  the  BSE 
the  shares  of  Common  Stock  based  on 
the  fact  that  such  shares  are  currently 
listed  and  registered  on  NASDAQ  and, 
therefore,  the  listing  on  the  BSE  is 
duplicative,  provides  no  significant 
advantages  to  the  Company  or  its 
stockholders  and  is  an  unnecessary 
expense. 

Any  interested  person  may,  on  or 
before  February  23,  1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  94-2715  Filed  2-4-94;  8:45  am) 

BILUNO  CODE  aOIO-01-M 


[Rel.  No.  IC-20043;  File  No.  812-8582] 
SAFECO  Life  insurance  Company,  et  al. 

January  28,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  SAFECO  Life  Insurance 
Company  (the  "Company").  SAFECO 
Separate  Account  C  (the  "Separate 
Account")  and  PNMR  Securities.  Inc. 
("PNMR").  collectively,  the 
"Applicants." 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  seek  an  order  permitting  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Account  which  serves  as  a 
funding  medium  for  certain  individual 
flexible  premium  and  individual  single 
premium  deferred  variable  annuity 
contracts  (the  "Contracts")  offered  by 
the  Company. 

FILING  DATE:  The  application  was  filed 
on  September  28. 1993.  and  an 
amendment  thereto  was  filed  on 
December  28. 1993. 

HEARING  OR  N0T1RCATI0N  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
either  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  February 
22. 1994,  and  should  be  accompanied 
by  proof  of  ser\'ice  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  IX  20549. 
Applicants,  c/o  Elna  A.  Thomson.  Esq.. 


SAFECXD  Life  Insurance  Company, 
SAFECO  Plaza.  Seattle,  WA  98185. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  272- 
2060. 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  h-om  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Washington  dn 
January  23, 1957. 

2.  Concurrent  with  the  filing  of  the 
amendment  to  this  application,  the 
Separate  Account  filed  an  amended 
Form  N-4  with  the  Commission,  to 
register  as  a  unit  investment  trust  under 
the  1940  Act.  The  Separate  Account 
currently  will  be  divided  into 
subaccounts  which  will  invest  in  shares 
of  the  portfolios  of  SAFECO  Resource 
Series  Trust  or  Scudder  Variable  Life 
Insurance  Fund. 

3.  The  Contracts  will  be  distributed 
through  PNMR,  an  affiliate  of  the 
Company,  that  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Contracts  will  be  individual 
flexible  premium  and  individual  single 
premium  deferred  variable  annuity 
contracts.  The  Contracts  provide  for 
accumulation  of  Contracts  values  and 
payment  of  monthly  annuity  payments 
on  a  fixed  and  variable  basis.  Certain  of 
the  Contracts  will  qualify  for  federal  tax 
advantages  available  under  the  Internal 
Revenue  Code  ("Qualified  Contracts") 
and  certain  of  the  Contracts  will  not 
("Non-Qualified  Contracts"). 

5.  The  minimum  initial  and 
subsequent  purchase  payment  for  the 
flexible  premium  Qualified  Contracts  is 
$50.  The  minimum  initial  purchase 
payment  for  the  flexible  premium  Non- 
Qualified  Contracts  is  $2,000,  with  a 
minimum  subsequent  purchase 
payment  of  $250.  The  minimum  initial 
purchase  payment  for  the  single 
premium  Non-Qualified  Contract  is 
$25,000;  the  minimum  subsequent 
purchase  payment  is  $2,500,  with 
additional  purchase  i)ayments  allowed 
within  a  six-month  period  following  the 
remitting  of  the  initial  piut:hase 
payment. 

6.  Contract  owners  may  transfer  all  or 
a  portion  of  their  interests  in  a 
subaccount  to  another  subaccount  of  the 


Separate  Account.  Such  transfers  may 
be  made  without  charge,  at  any  time 
prior  to  the  date  upon  which  annuity 
payments  begin,  provided  that  there 
have  been  no  more  than  twelve  transfers 
made  in  a  Contract  year.  If  more  than 
twelve  transfers  are  made  in  a  single 
Contract  year,  the  Company  reserves  the 
right  to  deduct  a  transfer  charge  from 
the  amount  which  is  transferred  which 
will  equal  the  lesser  of  $10  or  2%  of  the 
amount  transferred. 

7.  The  minimum  partial  transfer 
amount  is  the  lesser  of  $500  or  the 
Contract  owner's  entire  interest  in  the 
subaccount,  unless  the  Contract  owner 
is  participating  in  the  automatic  transfer 
program  which  provides  for  pre- 
establish  automatic  transfers  of  at  least 
$250  from  a  subaccount.  No  partial 
transfer  will  be  made  if  the  Contract 
owner's  remaining  Contract  value  in  the 
subaccount  would  be  less  than  $500 
after  the  transfer  (unless  the  Contract 
owrner  is  participating  in  the  automatic 
transfer  program). 

8.  When  tine  Contract  value  is  less 
than  $50,000,  the  Company  will  deduct 
an  annual  administration  maintenance 
charge  of  $30  from  the  Contract  value  on 
the  last  day  of  each  Contract  year  and 

in  the  event  of  a  full  withdrawal.  This 
charge  is  designed  to  reimburse  the 
Company  for  general  administrative 
expenses  which  it  incurs  in  the 
establishment  and  maintenance  of  the 
Contracts  and  the  Separate  Account. 
Prior  to  the  annuity  date,  this  charge  is 
not  guaranteed,  and  may  be  changed  for 
future  years;  in  no  event  may  it  exceed 
$35  per  Contract  year.  Applicants 
represent  that  the  charge  has  not  been 
set  a  level  greater  than  its  cost,  and 
contains  no  element  of  profit. 

9.  In  addition,  relying  on  Rule  26a-l 
of  the  1940  Act,  the  Company  deducts 
an  asset-related  administration  charge 
on  each  valuation  date,  at  an  annual  rate 
of  0.15%  of  the  average  daily  net  asset 
value  of  the  Separate  Account.  This 
charge  is  designed  to  cover  the  shortfall 
in  revenues  from  the  annual 
administration  maintenance  charge,  and 
will  not  increase.  The  Company  does 
not  intent  to  profit  from  this  charge. 

10.  For  eacn  withdrawal  (whether 
partial  or  full)  after  the  first  in  any 
Contract  year,  the  Company  deducts  a 
vsithdrawal  charge  that  equals  the  lesser 
of  $25  or  2%  of  the  amount  withdrawn. 
The  withdrawal  charge  is  an 
administrative  charge,  not  a  sales 
charge,  and  is  used  to  pay  for 
administrative  expenses  incurred  by  the 
Company  in  connection  with 
withdrawals  after  the  first  in  any 
Contract  year.  No  withdrawal  charge  is 
deducted  when  the  Contract  owner  is 
participating  in  the  systematic 


withdrawal  program  or  is  exercising  a 
settlement  option. 

11.  The  Contracts  do  not  provide  for 
a  front-end  sales  charge.  Instead,  a  full 
or  partial  withdrawal  of  a  Contract  prior 
to  the  annuity  date  is  subject  to  a 
contingent  deferred  sales  charge 
("CDCS").  The  CDSC  is  a  declining 
charge  which  is  graded  down  1%  per 
year  from  8%  to  0%  over  eight  years. 

12.  The  Company  assumes  mortality 
and  expense  risks  under  the  Contracts. 
The  mortality  risks  arise  from  the 
contractual  obligation  to  make  annuity 
payments  for  the  life  of  the  Annuitant, 
and  to  waive  the  CDSC  in  the  event  of 
the  death  of  the  Contract  owner.  The 
expense  risk  assumed  by  the  Company 
is  that  the  actual  expenses  involved  in 
administering  the  Contracts  may  exceed 
the  amount  recovered  from  the  annual 
administration  maintenance  charge  and 
the  asset-related  administration  charge. 
To  compensate  it  for  assuming  these 
risks,  the  Company  deducts  a  mortality 
and  expense  risk  charge  on  each 
valuation  date,  at  an  annual  rate  of 
1.25%  of  the  average  daily  net  asset 
value  of  the  Separate  Account. 
Approximately  0.90%  of  the  1.25% 
charge  represents  mortality  risks  and 
0.35%  represents  expense  risks. 

13.  Applicants  state  that  if  the 
mortality  and  expense  risk  charge  is 
insufficient  to  cover  the  actual  costs,  the 
loss  will  be  borne  by  the  Company. 
Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
vdll  be  a  profit  to  the  Company.  The 
mortality  and  expense  risk  charge  is 
guaranteed  by  the  Company  not  to 
increase. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  exemption 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  exient  relief  is 
necessary  to  permit  the  deduction  from 
the  Separate  Account  of  a  mortality  and 
expense  risk  charge  under  the  Contracts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  Act,  as  herein  pertinent,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  the  sales  load) 
are  deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

3.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
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compensation  for  its  assumption  of 
mortality  and  expense  risks,  and 
represent  that  the  charge  is  within  the 
range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
Applicants  state  that  these  ^ 
representations  are  based  upon  an 
analysis  of  the  mortality  risks,  taking 
into  consideration  such  factors  as:  the 
guaranteed  annuity  purchase  rates;  the 
expense  risks,  taking  into  account  the 
existence  of  charges  against  Separate 
Account  assets  for  other  than  mortality 
and  expense  risks;  the  estimated  costs, 
now  and  in  the  future,  for  certain 
product  features;  and  industry  practice 
with  respect  to  comparable  variable 
annuity  contracts.  The  Company  will 
maintain  at  its  principal  office,  and 
make  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  and  the  methodology 
and  results  of  this  analysis. 

4.  Applicants  acknowledge  that  the 
CDSC  may  be  insufficient  to  cover  all 
costs  relating  to  the  distribution  of  the 
Contracts,  and  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  ail  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  the  CDSC  In  such 
circumstances  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing,  the  Company  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  made  with  respect  the 
Contracts  will  benefit  the  Separate 
Account  and  the  Contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  the  Company  at  its 
principal  office  and  will  be  available  to 
the  Commission. 

5.  Applicants  represent  that  the 
Separate  Account  will  invest  only  in 
underlying  mutual  funds  that 
undertake,  in  the  event  they  adopt  any 
plan  under  Rule  12b-l  under  the  1940 
Act  to  finance  distribution  expenses,  to 
have  such  plan  formulated  and 
approved  by  a  board  of  directors  or 
board  of  trustees,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  such  funds  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts  meet  the 
standards  in  Section  6(c)  of  the  1940 


Act.  In  this  regard.  Applicants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  94-2646  Filed  2-4-94;  8;45  am] 
BILUNQ  COOC  W10-01-M 
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Smith  Barney  Shearson  Appreciation 
Fund  Inc.  et  al.;  Notice  of  Application 

January  28. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Smith  Barney  Shearson 
Appreciation  Fund  Inc.,  Smith  Barney 
Shearson  Fundamental  Value  Fund  Inc., 
Smith  Barney  Shearson  Aggressive 
Growth  Fund  Inc.,  Smith  Barney 
Shearson  Telecommunications  Trust 
(Telecommunications  Growth  Fund), 
Smith  Barney  Shearson  Global 
Opportunities  Fund.  Smith  Barney 
Shearson  Precious  Metals  and  Minerals 
Fund  Inc.,  Smith  Barney  Shearson 
Managed  Governments  Fund  Inc.,  Smith 
Barney  Shearson  Managed  Municipals 
Fund  Inc.,  Smith  Barney  Shearson 
Short-Term  World  Income  Fund,  the 
Advisors  Fund  LP.,  Smith  Barney 
Shearson  Arizona  Municipals  Fund  Inc., 
Smith  Barney  Shearson  California 
Municipals  Fund  Inc..  Smith  Barney 
Shearson  Florida  Municipals  Fund. 
Smith  Barney  Shearson  Massachusetts 
Municipals  Fund,  Smith  Barney 
Shearson  New  Jersey  Municipals  Fund 
Inc.,  Smith  Barney  Shearson  New  York 
Municipals  Fund  Inc..  Smith  Barney 
Shearson  Worldwide  Prime  Assets 
Fund,  Smith  Barney  Shearson  Income 
Trust.  Smith  Barney  Shearson 
Adjustable  Rate  Government  Income 
Fund.  Smith  Barney  Shearson 
Investment  Funds  Inc..  Smith  Barney 
Shearson  Income  Funds.  Smith  Barney 
Shearson  Equity  Funds,  Smith  Barney 
Shearson  Daily  Dividend  Inc.  Smith 
Barney  Shearson  Government  and 
Agencies  Inc.,  Smith  Barney  Shearson 
Daily  Tax-Free  Dividend  Inc.,  Smith 
Barney  Shearson  New  York  Municipal 
Money  Market  Fund,  Smith  Barney 
Shearson  California  Municipal  Money 
Market  Fund  (collectively,  the 
"Shearson  Funds");  Smith  Barney 


Shearson  Equity  Funds,  Inc.,  Smith 
Barney  Shearson  Funds,  Inc.,  Smith 
Barney  Shearson  Money  Funds,  Inc., 
Smith  Barney  Shearson  Muni  Funds, 
Smith  Barney  Shearson  Tax  Free  Money 
Fund,  Inc.,  Smith  Barney  Shearson 
World  Funds,  Inc.  (collectively,  the 
"Smith  Barney  Funds");  Lehman 
Brothers  Institutional  Funds  Group 
Trust,  Lehman  Brothers  Funds  Inc. 
(collectively,  the  "Lehman  Funds."  the 
Shearson  Funds,  Smith  Barney  Funds, 
and  Lehman  Funds  are  collectively  the 
"Funds");  Lehman  Brothers  Inc. 
("Lehman  Brothers"),  Lehman  Brothers 
Global  Asset  Management  Limited, 
Panagora  Asset  Management  Limited. 
The  Boston  Company  Advisors,  Inc., 
Salomon  Brothers  Asset  Management 
Inc.,  and  BlackRock  Financial 
Management  L.P.  (collectively,  the 
"Advisers");  and  Lehman  Brothers 
Global  Asset  Management  Inc. 
("LBGAMI").  Smith  Barney  Shearson 
Inc.  ("Smith  Barney").  Smith  Barney 
Shearson  Advisers.  Inc.  ("SBA"),  Smith 
Barney  Shearson  Strategy  Advisers,  Inc. 
("Strategy  Advisers"),  and  Mutual 
Management  Corp.  ("MMC") 
(collectively,  the  "Smith  Barney 
Advisers"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35),  18(f),  18(g), 
18{i),  22(c),  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  amend  previous 
orders  (the  "Prior  Orders")  that 
permitted  the  Shearson  Funds  to  (a) 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  (b>  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  shares.  The 
present  order  is  necessary  because  of  the 
sale  of  the  assets  of  Shearson  to 
Primerica  Corporation  and  Primerica's 
subsidiary.  Smith  Barney. 
FILING  DATE:  The  application  was  filed 
on  July  29. 1993  and  amended  on 
December  9. 1993.  Applicants  have 
agreed  to  file  an  addition  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARMQ  OR  NOTIFICATION  OF  HEARtNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
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for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NfW..  Washington,  DC  20549. 
Applicants,  the  Shearson  Funds,  Two 
World  Trade  Center.  New  York.  New 
York  10048;  the  Smith  Barney  Funds 
and  the  Smith  Barney  Advisers  (except 
LBGAMI),  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105; 
the  Lehman  Funds  and  LBGAMI, 
American  Express  Tower.  World 
Financial  Center,  New  York,  New  York 
10285;  Lehman  Brothers,  3  World 
Financial  Center,  New  York.  New  York 
10285;  Lehman  Brothers  Global  Asset 
Management  Limited,  American  Two 
Broadgate,  London  EC2M  2PA,  England; 
Pangora  Asset  Management  Limited,  3 
Finsbury  Avenue.  London  EC2M  2PA. 
England;  Boston  Company  Advisers, 
One  Boston  Place.  Boston, 
Massachusetts  01208;  Salomon  Brothers 
Asset  Management  Inc.,  Seven  World 
Trade  Center,  New  York,  New  York 
10048;  and  BlackRock  Financial 
Management  LP.,  345  Park  Avenue. 
New  York.  New  York  10154. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company. 
Several  of  the  Funds  consist  of  multiple 
investment  portfolios  or  series,  each  of 
which  has  separate  investment 
objectives  and  policies. 

2.  On  March  12, 1993,  Shearson 
Lehman  Brothers  ("Shearson")  entered 
into  an  asset  purchase  agreement  with 
Primerica  Corporation  and  Primerica's 
indirect  ^yho^y-ov^ed  subsidiary  Smith 
Barney.  The  agreement  provided  for  the 
sale  to  Smith  Barney  and  its  designated 
affiliates  of  substantially  all  the  assets  of 
Shearson  and  the  SLB  Asset 
Management  Divisions  of  Shearson  (the 
"Transaction").  Upon  the  closing  of  the 
Transaction  on  July  31, 1993,  Smith 
Barney  became  the  sponsor  and 
distributor  or  underwriter  of  the 
Shearson  Funds,  which  were  formerly 


sponsored  and  distributed  or 
underwritten  by  Shearson.  Shearson 's 
corporate  successor,  Lehman  Brothers, 
continues  to  serve  as  the  distributor  of 
the  Lehman  Funds.  (Smith  Barney, 
Shearson,  andLehman  Brothers  are 
referred  to  as  the  "Distributors.") 

3.  The  investment  advisory  services 
that  had  formerly  been  provided  to  the 
Shearson  Funds  by  Shearson  or  its 
subsidiaries  is  now  provided  by  Smith 
Barney  or  one  of  its  investment  advisory 
affiliates.  Prior  to  the  Transaction, 
Shearson  served  as  investment  adviser 
to  the  Shearson  Funds  through  Shearson 
Asset  Management  and  Shearson 
Lehman  Advisors,  which  were 
investment  advisory  groups  of  the  Asset 
Management  Group  of  Shearson. 
Shearson  Lehman  Investment  Strategy 
Advisors  Inc.  was  a  wholly-owned 
subsidiary  of  Shearson.  Upon  the 
closing  of  the  Tran.saction,  Shearson 
Asset  Management  became  a  separate 
division  of  SBA  called  the  Smith  Barney 
Shearson  Asset  Management  Division, 
and  Shearson  Lehman  Investment 
Strategy  Advisors  Inc.  became  the 
Strategy  Advisers,  a  wholly-owned 
subsidiary  of  SBA.  Also,  upon  the 
closing  of  the  Transaction,  Shearson 
Lehman  Advisors  became  a  separate 
division  of  MMC  called  the  Greenwich 
Street  Advisors  Division.  SBA  and  MMC 
are  subsidiaries  of  Smith  Barney. 

4.  The  Prior  Orders  permitted  the 
Shearson  Funds  to  issue  multiple 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities  and 
assess  and,  under  certain  circumstances, 
waive  a  CDSC  on  redemptions  of 
shares.'  At  the  request  of  Shearson  and 
Smith  Barney,  the  Commission's 
Division  of  Investment  Management 
informed  Shearson  and  Smith  Barney 
that  the  Division  would  not  recommend 
that  the  Commission  take  any 
enforcement  action  against  them  if  the 
Shearson  Funds  operate  under  the  terms 
of  the  Prior  Orders  until  the  earlier  of  (a) 
the  date  the  Prior  Orders  are  renewed  by 
the  Commission  pursuant  to  a  renewal 
order  specifjing  Smith  Barney  and  its 
subsidiaries  or  affiliates  as  applicants  or 
(b)  June  8, 1994.2  Accordingly, 
applicants  request  an  order  that  would 
continue  and  renew  the  exemption 
granted  to  the  Shearson  Funds  and  grant 


'  Investment  Company  Act  Releaie  Nos.  18565 
(Feb.  24.  1992)  (notice)  and  18832  (July  7. 1992) 
(order):  Investment  Company  Act  Release  Nos. 
18770  (June  11. 1992)  (notice)  and  18832  (July  7. 
1992)  (order):  and  Investment  Company  Act  Release 
Nos.  19176  (Dec.  22,  1992)  (notice)  and  19216  (Jan. 
19.  1993)  (order). 

»  Shearson  Lehman  Brothers  Inc.  (Pub.  avail.  June 
8. 1993). 


the  same  exemptions  to  the  other 
applicants. 

5.  Applicants  request  that  relief  be 
extended  to  any  other  investment 
company,  or  portfolio  thereof,  that  is 
principally  underwritten  by  Smith 
Barney  or  Lehman  Brothers  that  (a)  is  or 
becomes  part  of  the  same  "group  of 
investment  companies."  and  (b)  o^ers 
shares  that  are  identical  in  all  material 
respects  to  the  shares  described  in  the 
application.  (Such  funds  are  also  the 
"Funds.") 

A.  The  Variable  Pricing  System 

1.  Pursuant  to  the  Prior  Orders, 
applicants  (other  than  the  Smith  Barney 
Fund,  Smith  Barney,  Smith  Barney 
Advisers,  and  LBGAMI)  implemented 
multiple  distribution  arrangements  (the 
"Variable  Pricing  System")  and 
amended  arrangements  (the  "Amended 
Variable  Pricing  System").  Under  the 
Amended  Variable  Pricing  System,  each 
of  the  Shearson  Funds  could  (a)  Sell 
shares  with  a  front-end  sales  load  and 
a  plan  of  distribution  adopted  pursuant 
to  rule  12b-l  under  the  Act  ("Rule  12b- 
1  Plan")  ("Class  A  shares"),  (b)  sell 
shares  subject  to  a  CDSC  and  a  Rule 
12b-l  Plan  ("Class  B  shares"),  (c)  sell 
shares  without  either  a  sales  charge  or 
a  distribution  or  service  fee  for  purchase 
by  investors  specified  below  ("Class  C 
shares"),  (d)  sell  shares  without  a  front- 
end  load  or  CDSC  but  subject  to  a  Rule 
12b-l  Plan  ("Class  D  shares"),  and  (e) 
establish  one  or  more  additional  classes 
to  be  sold  with  different  specified  sales 
load  and  service  and  distribution  fee 
structures  ("Additional  Classes").  In 
addition,  the  Prior  Orders  permitted  the 
various  classes  to  bear  specified 
expenses  ("Class  Expenses")  that  are 
directly  attributable  only  to  a  specific 
class. 

2.  Class  C  shares  may  be  purcha.sed  by 
(a)  Employee  benefit  and  retirement 
plans  of  a  Fund's  distributor  and  its 
subsidiaries  or  affiliates,  (b)  certain  unit 
investment  trusts  ( "UITs")  sponsored  by 
a  Fund's  distributor  and  its  subsidiaries 
and  affiliates,  J  and  (c)  if  authorized  by 
a  Fund's  board  (i)  employees  of  a  Fund's 
distributor  and  its  subsidiaries  and 
affiliates  and  (ii)  directors,  general 
partners,  or  trustees  of  any  investment 
company  for  which  the  distributor,  its 
subsidiaries  and/or  affiliates  serve  as 
distributor  and,  in  each  (i)  and  (ii),  their 
spouses  and  minor  children. 


5 This  category  is  restricted  to  UITs  that  could  be 
created  only  upon  receipt  of  a  second  order  of 
exemption  pursuant  to  section  6(c)  of  the  Act.  The 
UTTs  would  inv«tt  their  assets  in  fixed  pools  of 
securities,  wiiich  would  include  both  Class  C  shares 
of  a  Fund  or  portfolio  and  other  securities  such  u 
zero-coupon  government  securities. 
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3.  Applicants  may  offer  an  Additional 
Class  subject  to  a  non-rule  12b-l 
administrative  support  services  plan 
between  a  Fund  or  the  Fund's 
distributor  and  an  organization  in  which 
the  organization  agrees  to  provide 
services  to  their  clients  who  may 
beneficially  own  shares  of  the  Fund 
(such  agreements  are  "Flan 
Agreements").  The  provision  of  services 
under  the  Plan  Agreements  would 
augment  or  replace  (and  not  be 
duplicative  ofl  the  services  provided  by 
a  Fund's  investment  adviser,  transfer 
agent,  and  administrator. 

4.  Under  the  Amended  Variable 
Pricing  System,  all  expenses  incurred  by 
a  Sbearson  Fund  are  allocated  among 
the  various  classes  of  shares  based  on 
the  net  assets  of  the  Shearson  Fund 
attributable  to  each  class,  except  that 
each  class'  net  asset  value  and  expenses 
reflect  the  expenses  associated  with  that 
class's  Rule  12b-l  Plan  or  Plan 
Agreement  (if  any),  including  any  costs 
associated  with  obtaining  shareholder 
approval  of  the  Rule  12b--l  Plan  and  any 
Class  Expenses.  Expenses  of  a  Shearson 
Fund  allocated  to  a  particular  class  are 
borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  that  class. 
Applicants  request  an  exemption  to 
permit  the  Funds  to  allocate  expenses 
among  the  classes  subject  to  the  terms 
and  conditions  of  the  order  permitting 
the  Amended  Variable  Pricing  System. 

B.  The  CDSC 

1.  The  Prior  Orders  permit  the 
imposition  of  a  CDSC  in  connection 
with  the  redemption  of  Class  B  shares 
of  the  Shearson  Funds  and  on  certain 
redemptions  of  Class  A  shares  sold 
pursuant  to  a  complete  waiver  of  the 
front-end  sales  load  applicable  to  large 
purchases,  if  the  shares  are  redeemed 
within  one  year  of  the  date  of  purchase. 
Applicants  request  a  renewal  and 
continuation  of  the  Prior  Orders  to 
permit  the  Funds  to  impose  a  CDSC. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  18(f)(1).  18(g).  and  18(i)  of  the 
Act  to  permit  the  Funds  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities.  The  proposed  arrangement 
does  not  involve  borrowings,  and  does 
not  affect  the  Funds'  existing  assets  or 
reserves.  The  proposed  arrangement 
will  not  increase  the  speculative 
character  of  the  shares  of  a  Fund,  since 
all  such  shares  will  participate  in  all  of 
the  Fund's  appreciation,  income,  and 
expenses  in  the  manner  described 
above. 


2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and,  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
submit  that  the  reasons  set  forth  in  the 
Prior  Orders  with  respect  to  the  CDSC 
similarly  apply  with  the  present  request. 

Applicants'  Conditions 

A.  The  Variable  Pricing  System 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  designation  of 
each  class  of  shares  of  a  Fund;  (b) 
expenses  assessed  to  a  class  as  a  result 
of  a  Rule  12b-l  Plan  or  non-rule  12b- 
1  plan  agreement  providing  for  a  service 
and/or  distribution  fee  and  any  other 
costs  relating  to  obtaining  shareholder 
approval  of  the  Rule  12b-l  Plan  for  that 
class  or  an  amendment  to  its  Rule  12b- 
1  Plan;  (c)  different  Class  Expenses  for 
each  class  of  shares  which  are  limited 
to:  (i)  Transfer  agency  fees  as  identified 
by  the  transfer  agent  as  being 
attributable  to  a  specific  class;  (ii) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
Commission  registration  fees  incurred 
by  a  class  of  shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  fees  of  members 
of  the  governing  boards  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  (d)  except  as  described  in 
condition  6  below,  voting  rights  on 
matters  exclusively  affecting  one  class 
of  shares  (e.g..  the  adoption, 
amendment,  or  termination  of  a  Rule 
12b-l  Plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l;  (e) 
the  different  exchange  privileges  of  the 
various  classes  of  shares;  and  (f)  the  fact 
that  certain  classes  will  have  a 
conversion  feature.  Any  additional 
incremental  expenses  not  specifically 
identified  above  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  until  approved 
by  the  Commission. 

2.  Any  Plan  Agreement  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 


12b-l  (b)  through  (0  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that  the 
holders  of  shares  issued  pursuant  to  a 
Plan  Agreement  will  not  receive  the 
voting  rights  specified  in  rule  12b-l. 

3.  The  memoers  of  the  governing 
boards  of  each  Fund,  including  a 
majority  of  the  independent  board 
members,  shall  have  approved  the 
Amended  Variable  Pricing  System  prior 
to  the  implementation  of  the  Amended 
Variable  Pricing  System  by  that 
particular  Fund.  The  minutes  of  the 
meetings  of  the  members  of  the 
governing  boards  of  each  of  the  Funds 
regarding  the  deliberations  of  their 
members  with  respect  to  the  approvals 
necessary  to  implement  the  Amended 
Variable  Pricing  System  will  reflect  in 
detail  the  reasons  for  determining  that 
the  Amended  Variable  Pricing  System  is 
in  the  best  interests  of  both  the  Funds 
and  their  respective  shareholders. 

4.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  governing  board  of  the  affected 
Fund,  including  a  majority  of  the 
independent  board  members.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Class 
Expenses  shall  provide  to  the  governing 
board,  and  the  governing  board  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purpose  for  which  the  expenditures 
were  made. 

5.  On  an  ongoing  basis,  the  members 
of  the  governing  boards  of  the  Funds, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  members  of  the 
governing  boards  of  each  Fund, 
including  a  majority  of  the  independent 
board  members,  shall  take  such  action 
as  is  reasonably  necessary  to  eliminate 
any  conflicts  that  may  develop.  The 
Advisers,  Smith  Barney  Advisers, 
LBGAMI,  and  the  Distributors  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  members  of 
the  governing  boards.  If  a  conflict  arises, 
the  Advisers,  Smith  Barney  Advisers, 
LBGAMI,  and  the  Distributors  at  its  own 
costs  will  remedy  the  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

6.  If  a  Fund  implements  any 
amendment  to  its  Rule  12b-l  Plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
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that  would  increase  materially  the 
amount  that  may  be  borne  by  the  class 
of  shares  ("Target  Class")  into  whidi  the 
class  of  shares  with  a  conversion  feature 
("Purchase  Class")  will  convert  under 
the  plan,  existing  Purchase  Class  shares 
will  stop  converting  into  Target  Class 
shares  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The 
members  of  the  governing  board  shall 
take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Target 
Class"),  identical  in  all  material  respects 
to  Target  Class  shares  as  they  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  the  date  such  shares 
previously  were  scheduled  to  convert 
into  Target  Class  shares.  If  deemed 
advisable  by  the  members  of  the 
governing  board  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class"),  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  New  Purchase  Class  will 
convert  into  New  Target  Class  shares. 
New  Target  Class  or  New  Purchase  Class 
shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
members  of  the  governing  board 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  5  above,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Qass  or 
New  Purchase  Class  shares  shall  be 
borne  solely  by  the  Advisers  and  Smith 
Barney  Advisors  and  the  Distributors. 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 
7.  The  members  of  the  governing 
boards  of  the  Funds  will  receive 
quarterly  and  annual  statements  of 
distribution  and  shareholder  servicing 
revenues  and  expenditures  for  each 
respective  class  of  shares  ("Statements") 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  Statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  one  class  of  shares 
will  be  used  to  support  the  rule  12b-l 
or  servicing  fee  charged  to  shareholders 
of  that  class  of  shares.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 


specific  class  of  shares  will  not  be 
presented  to  the  members  of  the 
governing  boards  to  support  any  fee 
charged  to  shareholders  of  that  class  of 
shares.  The  Statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  board 
members  in  the  exercise  of  their 
fiduciary  duties. 

8.  EHvidends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  and  on  the  same  day  and 
will  be  in  the  same  amount,  except  that 
fee  payments  made  under  the  Rule  12b- 
1  Plans  or  non-rule  12b-l  shareholder 
services  plans  relating  to  a  particular 
class  will  be  borne  exclusively  by  each 
respective  class  and  except  that  any 
Class  Expenses  will  be  borne  by  the 
applicable  class  of  shares. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  various  classes  has 
been  reviewed  by  an  expert  (the 
"Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  Commission, 
stating  that  the  methodology  and 
procedures  are  adequate  to  ensure  that 
the  calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  this  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Independent  Examiner 
with  respect  to  these  reports,  following 

a  request  by  the  Funds  that  the  Funds 
agree  to  make,  will  be  available  for 
inspection  by  the  Commission's  staff 
upon  the  written  request  for  these  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"special  purpose"  report  on  the  "design 
of  a  system."  and  the  ongoing  reports 
will  be  "reports  on  policies  and 


procedures  placed  in  operation  and  tests 
of  pperating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends/distributions 
among  the  several  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
the  several  classes  of  shares  and  this 
representation  will  be  concurred  with 
by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  (9) 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (9)  above.  Applicants 
agree  to  take  immediate  corrective 
measures  if  the  Independent  Examiner 
or  appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

11.  The  prospectuses  of  the  Funds 
will  include  a  statement  to  the  effect 
that  a  financial  consultant  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  of  the 
Funds  may  receive  different  levels  of 
compensation  for  selling  one  particular 
class  of  shares  over  another  in  a  Fund. 

12.  The  Distributors  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  unll  require  all  persons 
selUng  shares  of  the  Funds  to  agree  to 
conform  to  these  standards.  Applicants' 
compliance  standards  will  require  all 
investors  eligible  to  purchase  Class  C 
shares  of  a  Fund  offering  such  shares  to 
invest  in  Class  C  rather  than  in  shares 
of  any  other  class  of  the  Fund. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
members  of  the  governing  boards  of  the 
Funds  with  respect  to  the  Amended 
Variable  Pricing  System  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  members  of  the  governing  boards  as 
part  of  the  materials  setting  forth  the 
duties  and  res[>onsibilities  of  the 
members  of  the  governing  boards. 

14.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  ser\'ices, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  oUier  than  Gass  C 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Class  C  shares 
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will  be  offered  solely  pursuant  to  a 
separate  prospectus.  The  prospectus  for 
Qasa  C  shares  will  disclose  the 
existence  of  the  Fund's  other  classes. 
and  the  prospectus  for  the  Fund's  other 
classes  will  disclose  the  existence  of 
Class  C  shares  and  will  identify  the 
persons  eligible  to  purchase  shares  of 
such  class.  Each  Fund  will  disclose  the 
respective  expense  and  performance 
data  applicable  to  all  classes  of  shares 
in  each  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares, 
except  Class  C  Advertising  materials 
reflecting  the  expenses  or  jjerformance 
data  for  Class  C  will  be  available  only 
to  those  persons  eligible  to  purchase 
Class  C  shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds'  net  asset  values  and  public 
offering  prices  will  present  each  class  of 
shares,  except  Class  C  shares, 
separately. 

15.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  Rule  12b-l  Plans  or  non- 
rule  12b-l  shareholder  services  plans  in 
reliance  on  the  exemptive  order. 

16.  Pxirchase  Class  shares  will  convert 
to  Target  Class  shares  on  the  basis  of  the 
relative  net  asset  value  of  the  two 
classes  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to 
conversion. 

B.  The  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as  the 
rule  is  currently  proposed  and  as  it  may 
be  reproposed,  adopted  or  amended. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  94-2645  Filed  2-4-94;  8;45  ami 
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DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
[Publtc  Notice  1944] 

Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations 

AQENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarred  pursuant  to  §  127.7(c)  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130). 

EFFECTIVE  DATE:  February  7, 1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant  Jr.,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6650). 
SUPPt-EMENTARY  INFORMATION:  Section 
38(g)(4)(A)  of  the  Arms  Export  Control 
Act  (AECA).  22  U.S.C  2778,  prohibits 
export  licenses  to  be  issued  to  a  person, 
or  any  party  to  the  export,  who  has  been 
convicted  of  violating  certain  U.S. 
criminal  statutes,  including  the  AECA. 
The  term  "person,"  as  defined  in 
§  120.14  of  the  International  Traffic  in 
Arms  Regulations  (ITAR),  means  a 
natural  person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities.  The  ITAR, 
specifically  §  126.7(e),  defines  the  term 
"party  to  the  export"  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
the  license  applicant;  the  freight 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  and  any 
consignee  or  end-user  of  any  item  to  be 
exported.  The  statute  permits  certain 
limited  exceptions  to  this  prohibition  to 
be  made  on  a  case-by-case  basis.  22 
U.S.C.  2778(g)(4). 

The  ITAR,  §  127.7.  authorizes  the 
Assistant  Secretary  of  State  for  Political- 
Military  Affairs  to  prohibit  certain 
persons  convicted  of  violating,  or 
conspiring  to  violate,  the  AECA,  from 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services.  Such  a 


prohibition  is  referred  to  as  a  "statutory 
debarment."  which  may  be  imposed  on 
the  basis  of  judicial  proceedings  that 
resulted  in  a  conviction  for  violating,  or 
of  conspiring  to  violate,  the  AECA.  See 
22  CFR  127.7(c).  The  period  for 
debarment  will  normally  be  three  years 
from  the  date  of  the  most  recent 
conviction.  At  the  end  of  the  debarment 
period,  licensing  privileges  may  be 
reinstated  at  the  request  of  the  debarred 
person  following  the  necessary 
interagency  consultations,  after  a 
thorough  review  of  the  circumstances 
surrounding  the  conviction,  and  a 
finding  that  appropriate  steps  have  been 
taken  to  mitigate  any  law  enforcement 
concerns,  as  required  by  the  AECA,  22 
U.S.C.  2778(b)(4). 

Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  court.  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR.  22  CFR  part  128,  are  not 
applicable  in  such  cases. 

The  Department  of  State  will  not 
consider  applications  for  licenses  or 
requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violating,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debarment. 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  Under 
Secretary  for  International  Security 
Affairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision.  22  CFR  §  127.7(d). 

Department  of  State  policy  p)ermits 
debarred  persons  to  apply  for  an 
exception  one  year  after  the  date  of  the 
most  recent  debarment,  in  accordance 
with  the  AECA.  22  U.S.C.  2778(g)(4)(A), 
and  the  ITAR.  §  127.7.  This  request  is 
made  to  the  Director  of  the  Office  of 
Defense  Trade  Controls.  Any  decision  to 
grant  an  exception  can  be  made  only 
after  the  statutory  requirements  under 
section  38(g)(4)  of  the  AECA  have  been 
satisfied.  If  the  exception  is  granted,  the 
debarment  will  be  suspended. 

Pursuant  to  the  AECA,  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR.  22  CFR 
127.7,  the  Assistant  Secretary  for 
Political-Military  Affairs  has  statutorily 
debarred  four  persons  who  have  been 
convicted  of  conspiring  to  violate  and 
violating  the  AECA. 

These  persons  were  previously 
debarred  as  a  result  of  their  convictions 
in  U.S.  V.  Japan  Aviation  Electronics 
Industry  Ltd,  et  al..  U.S.  District  Court. 
District  of  Columbia.  Criminal  No.  91- 
516  (58  FR  50382-50383,  September  27, 
1993).  Due  to  their  convictions  in  U.S. 
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V.  Aero  Systems,  Inc..  et  ai.  U.S.  District 
Court,  District  of  Columbia,  Criminal 
No.  92-267,  these  same  four  persons 
have  again  been  debarred  for  a  three- 
year  period  following  the  date  of  their 
convictions,  and  have  been  so  notiBed 
by  a  letter  from  the  Office  of  Defense 
Trade  Controls.  Pursuant  to  ITAR, 
§  127.7(c),  the  names  of  these  persons, 
their  ofTense,  date  of  conviction(s)  and 
court  of  conviction(s)  are  hereby  being 
published  in  the  Federal  Register. 
Anyone  who  requires  additional 
information  to  determine  whether  a 
person  has  been  debarred  should 
contact  the  Office  of  Defense  Trade 
Controls. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exercising  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procedure  Act. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
most  recent  conviction  for  conspiring  to 
violate  and  violating  the  AECA  (name/ 
business  address/offense/conviction 
date/court  citation): 

1.  Aero  Systems,  Inc.,  5415  West  36th 
Street,  P.O.  Box  52-2221,  Miami, 
Florida  33152-2221, 18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778) 
and  22  U.S.C.  2778,  July  5,  1993, 
United  States  v.  Aero  Systems,  Inc.,  et 
al.,  U.S.  District  Court,  District  of 
Columbia,  Criminal  Docket  No.  92- 
267-1 

2.  Aero  Systems,  Aviation  Corporation, 
5415  West  36th  Street,  P.O.  Box  52- 
2221,  Miami,  Florida  33152-2221. 18 
U.S.C.  371  (conspiracy  to  violate  22 
U.S.C.  2778)  and  22  U.S.C.  2778,  July 
5, 1993,  United  States  v.  Aero 
Systems,  Inc..  et  al.,  U.S.  District 
Court,  District  of  Columbia,  Criminal 
Docket  No.  92-267-2 

3.  Hierax  Company  Ltd.,  Price 
Waterhouse,  22nd  Floor,  Prince's 
Building,  Hong  Kong,  18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778) 
and  22  U.S.C.  2778,  July  5, 1993, 
United  States  v.  Aero  Systems,  Inc.,  et 
ai,  U.S.  District  Court,  District  of 
Columbia,  Criminal  Docket  No.  92- 
267-3 

4.  Aero  Systems  Pte.  Ltd.,  37  Jalan 
Pemimpin,  Malaysia  2057, 18  U.S.C. 
371  (conspiracy  to  violate  22  U.S.C. 
2778)  and  22  U.S.C.  2778,  July  5. 
1993.  United  States  v.  Aero  Systems, 
Inc..  et  dl.  U.S.  District  Court,  District 
of  Columbia,  Criminal  Docket  No.  92- 
267-4 


Dated:  January  26, 1994. 
William  B.  Robinson, 

Director.  Office  of  Defense  Trade  Controls. 
Bureau  of  Political-Military  Affairs, 
Department  of  State. 

IFR  Doc.  94-2630  Filed  2-4-94;  8:45  ami 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-04-5] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  provisions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify-  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  28,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 50, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  EX:  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 


This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (gj  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  January  31, 
1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  27547 

Petitioner:  Hughes  Aeronautical 
Operations 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hughes  to 
operate  aircraft  with  an  experimental 
certificate  over  densely  populated 
areas  or  in  a  congested  airway. 

Dispositions  of  Petitions 

Docket  No:  007SW 

Petitioner:  Airlink,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
27.1 

Description  of  Relief  Sought/ 
Disposition:  To  permit  normal 
operations  of  an  Agusta  Model 
A109K2  helicopter,  Ser.  No.  10017.  at 
gross  weights  exceeding  6,000  pounds 
up  to  a  maximum  gross  weight  of 
6,284  pounds.  Denial,  fanuary  12, 
1994,  Exemption  No.  5831 

Docket  No.:  25940 

Petitioner:  Mr.  Charles  N.  Saulisberry 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5149  to  continue  to  allow  the 
petitioner,  as  pilot  and  owner  of  Air 
Transportation,  to  remove  and 
reinstall  aircraft  cabin  seats  in  the 
company's  Cessna  182-C  aircraft. 
Grant.  January  12,  1994,  Exemption 
No.  5149B 

Docket  No.:  26576 

Petitioner:  American  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(a).  121.378(a)  and  121.709(b)(3) 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5420  to  continue  to 
allow  in-flight  replacement  of 
passenger  reading  light  bulbs  by 
qualified  flight  attendants.  Grant, 
fanuary  12,  1994,  Exemption  No. 
5420A 

Docket  No.:  27125 

Petitioner:  Air  Resorts  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
121.356 

Description  of  Relief  Sought:  To  allow 
Air  Resorts  Airlines  to  operate  four 
Convair  440  (CV-440)  aircraft  without 
an  approved  traffic  alert  and  collision 
avoidance  system  (TCAS  equipment) 
for  a  limited  period  of  120  days  after 
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the  December  30, 1993,  deadline  to 
install  TCAS  equipnient.  Denial, 
January  23,  1994,  Exemption  No.  5833 

Docket  No.:  27455 

Petitioner:  Offshore  Logistics,  Inc.,  d/bJ 
a  Air  Logistics 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots 
employed  by  Air  Logistics  to  remove 
and  replace  the  passenger  seats  in  its 
helicopters  operating  under  part  135. 
Grant,  January  12.  1994,  Exemption 
No.  5830 

IFR  Doc  94-2684  Filed  2-4-94,  845  ami 

BtLUNO  COOe  4»ia-1)-M 


RTCA,  Inc.,  Special  Committee  180; 
Fourth  Meeting;  Design  Assurance 
Guidance  for  Airborne  Electronic 
Hardware 

Pursuar:  lo  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C,  Appendix  I), 
notice  is  hereby  given  for  Special 
Committee  180  meeting  to  be  held 
March  22-24,  starting  at  8:30  a.m.  on 
the  first  day  only,  8  ajn.  subsequent 
days.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room,  1140 
Connecticut  Avenue,  NW.,  suite  1020. 
Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Approve  simimary 
of  third  meeting  held  December  14-16, 
1993;  (4)  Review  EUROCAE  Materials; 
(5)  Formalize  terms  of  reference;  (6) 
Discuss  and  formalize  administrative 
procedures:  (a)  Issue  papers  (b)  Position 
papers  (c)  Issue/decision/action  logs  (d) 
Approving  text  for  publication  (e) 
Problem  ri  ,;orting;  (7)  Review  SC-180 
schedule;  (8)  Working  group  dialogue; 
(9)  Discuss  table  of  contents;  (10) 
Establish  Working  group  assignments; 
(11)  Breakout  into  working  groups;  (12) 
Working  group  reports;  (13)  Other 
business;  (14)  Establish  agenda  for  next 
meeting;  (15)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington,  DC,  on  January  27, 
1994. 

Joyce  J.  Gillen, 
Designated  Officer. 
IFR  Doc.  94-2687  Filed  2-4-94;  8:45  am] 

BILUNO  COOe  4»10-t3-M 


Federal  Highway  Administration 

Environmental  Impact  Statement  Kern 
County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

summary:  FHWA  is  issuing  this  notice 
to  advise  the  public  that  a  Tier  1 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  transportation 
project  in  Kern  County,  California.  The 
Tier  1  EIS  is  intended  lo  satisfy 
requirements  for  environmental 
evaluation  of  route  location  and  right-of- 
way  acquisition  for  corridor  protection. 
Prior  to  facility  construction,  Tier  2 
project-specific  environmental 
document(s)  will  be  prepared. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  E.  Brown,  Chief,  District 
Operations — C,  California  Division  (HC- 
CA).  980  9th  Street,  suite  400, 
Sacramento,  California  95814-2724, 
916/551-1307. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans).  will  prepare  a  Tier  1 
Environmental  Impact  Statement  (EIS) 
to  identify  a  route  and  protect  a  corridor 
for  Route  58  between  Interstate  5  and 
State  Route  99.  a  distance  of  32.2 
kilometers  (20  miles),  in  Kem  County 
and  the  City  of  Bakersfield.  Existing 
Route  58  within  the  project  limits  is  a 
two-lane  conventional  highway  from  I- 
5  to  Alien  Road,  a  four- lane 
conventional  highway  from  Allen  Road 
to  SR  99,  and  a  four-lane  freeway  east 
of  SR  99.  Existing  development  along 
the  present  roadway  alignment 
constrains  opportunities  to  upgrade  to 
freeway  standards  and  to  accommodate 
additional  travel  modes.  The  existing 
facility  operates  at  Level  of  Service 
(LOS)  C  to  E,  and  is  exf)ected  to  decline 
to  LOS  D  to  F  by  year  2010.  Additional 
capacity  is  needed  to  meet  future  travel 
demand  in  the  transportation  corridor. 
Alternatives  under  consideration  are: 
(1)  The  "No-Project"  alternative;  (2)  a 
Transportation  Systems  Management 
alternative  providing  low  cost, 
incremental  improvements;  (3)  a  Mass 
Transit  Alternative  providing 
commuter/light  rail  and  or  bus  transit; 
(4)  the  Seventh  Standard  alternative,  a 
32.2  kilometer  (20  mile)  corridor 


parallel  to  Seventh  Standard  Road;  (5) 
the  Rosedale  Highway  alternative,  a  29 
kilometer  (18  mile)  corridor  primarily 
parallel  to  and  approximately  0.4 
kilometer  (one-fourth  mile)  from 
Rosedale  Highway;  and  (6)  the  Kem 
River  alternative,  a  24.1  kilometer  (15 
mile)  corridor  north  of  the  Kem  River 
and  Stockdale  Highway.  The  roadway 
alternative  used  for  route  planning 
purposes  and  right-of-way  corridor 
definition  consists  of  an  eight-lane 
freeway  with  an  18.3  meter  (60-foot) 
median  and  3.1  meter  (10-foot) 
shoulder.  This  corridor  width  would 
also  accommodate  a  six-lane  freeway 
with  capacity  for  a  transit  or  High 
Occupancy  Vehicle  (HOV)  facility. 
Access  control  and  interchanges  wdth 
existing  highways  and  local  streets  are 
included  in  determining  the  corridor 
examined. 

Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
the  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed  or  are 
known  to  have  interest  in  this  proposal. 
Public  scoping  and  community 
participation  meetings  were  held 
November  17,  1992  and  August  12, 1993 
at  Fruitvale  Junior  High  School,  2114 
Calloway  Drive,  Bakersfield.  An  agency 
scoping  meeting  is  scheduled  at  the 
Kem  County  Public  Services  Building, 
2700  "M  '  Street  in  Bakersfield  at  1  p.m. 
February  24, 1994.  The  Public 
Participation  Program  for  this  study 
includes  additional  community 
information  meetings  and  a  Public 
Hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties.  If 
you  have  any  information  regarding 
cultural  resources,  endangered  species 
or  other  sensitive  issues  which  could  be 
affected  by  this  project,  please  notify 
this  office.  Also,  please  indicate  if  you 
would  like  to  be  notified  at  the 
completion  of  the  above  technical 
studies. 

Comments  or  questions  concerning 
this  proposed  action  and  the 
Environmental  Impact  Statement  (EIS) 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
impleroeating  Elxecutive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
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Issued  on:  January  26, 1994. 

Leonard  E.  Brown, 

Chief.  District  Operations — C;  Sacramento. 
California. 

(FR  Doc.  94-2631  Filed  2-4-94;  8:45  am) 

BtLUNG  CODE  4910-22-M 


UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Panel  on  radio  Marti  and  TV 
Marti 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  For  the  Federal  Register. 


The  Advisory  Panel  on  Radio  Marti 
and  TV  Marti  will  conduct  a  meeting  on 
February  18, 1994,  from  9:30  a.m.  to  5 
p.m.,  in  Room  840,  301  4th  Street  SW.. 
Washington.  DC. 

The  Advisory  Panel  was  established 
pursuant  to  Public  Law  103-121  to 
determine  the  effectiveness  and 
feasibility  of  Radio  Marti  and  TV  Marti 
broadcasting.  The  Panel  will  meet  in 
open  session  with  current  U.S. 
government  broadcasters,  members  of 
Congress,  technical  experts,  Cuba 
specialists,  experts  on  international 
broadcasting,  and  other  interested 
parties  to  discuss  the  purposes,  policies 
and  practices  of  U.S.  broadcasting  to 
Cuba. 


In  accordance  with  established  Panel 
guidelines  for  public  participation,  the 
Panel  will  only  be  hearing  testimony 
from  invited  parties;  however,  any 
written  statements  from  members  of  the 
public  are  welcomed  and  will  be 
considered  by  the  Panel.  Because  of 
federal  building  security  measures, 
anyone  interested  in  attending  this 
meeting  should  call  Tammi  Thompson 
at  (202)  475-2204  for  further 
information. 

Dated:  February  1. 1994. 

Robert  S.  Leiken. 

Executive  Director,  Advisory  Panel  on  Radio 
Marti  and  TV  Marti. 

IFR  Doc.  94-2728  Filed  2-4-94;  8:45  am) 

BILUNO  CODE  8230-01-M 
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Sunshine  Act  Meetings 
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This  section  of  me  FEDERAL  REGISTER 
contains  notices  of  meetings  putXtshed  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94^09)  5  U.S.C.  552b<e)(3). 


COMMOOUY  FUTURES  TRAOWG  COMMISSION 

TtME  AND  DATE:  10:00  a.m..  Wednesday, 
February  23.  1994. 

Pt>C€:  2033  K  St..  N.W..  Washington. 
D.C.  Lower  Level  Hearing  Room. 

STATUS:  O^en. 

MATTERS  TO  BE  CONSIDERED: 

— Proposed  rules  on  holding  company  risk 
assessment 

—Final  rules  relating  to  reparation 
proceedings 

—Proposal  by  the  Chicago  Mercantile 
Exchange  to  recommence  trading  in  the 
dormant  one-year  U.S.  Treasury  Bill 
futures  contract  and  application  for 
designation  as  a  contract  market  in  options 
on  that  future  contract 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  Secretary  of  the 
Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  94-2819  Filed  2-3-94: 11:22  am) 

BILUNO  COM  eSSI-OI-M 

coMMOomr  futures  trading  commission 

TIME  AND  DATE:  11:00  a.m..  Wednesday. 
February  23.  1994. 

PLACE:  2033  K  St..  NW..  Washington. 
DC..  8th  Floor  Hearing  Room. 

STATUS:  Closed.  * 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc  94-2818  Filed  2-3-94;  11.22  ami 

BIUJNO  COM  e36t-a>-M 

coMMOomr  futures  tradino 

COMMISSION:  . 

TME  and  DATE:  11:30  a.m.  Friday, 
February  11. 1994. 

PLACE:  20?"-  K  St..  N.W.,  Washington. 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-2820  Filed  2-3-94;  11:21  am] 

BILUNO  COM  6361-«t-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Wednesday.  February  9. 

1994.  10:00  a.m. 

LOCATION:  Room  420.  East  West  Towers, 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

PPPA  Protocol 

The  staff  will  brief  the  Commission  on  the 
additional  test  data  relevant  to  certain  public 
comments  received  on  the  previously 
proposed  revisions  to  the  Commission's 
requirements  for  child-resistant  p)ackaging 
and  on  a  draft  Federal  Register  notice  that 
would  publish  the  new  data  for  public 
comment. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  February  2. 1994. 
Sbeldon  D.  Butu, 

Deputy  Secretary. 

IFR  Doc.  94-2885  Filed  2-3-94;  3:36  pm) 

BH-UNO  COM  tSSfr-OI-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday.  February  10. 

1994;  10:00  a.m. 

LOCATION:  Room  420.  East  West  Towers. 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Publia 

MATTERS  TO  BE  CONSIDERED: 

1.  Furnace  Petition  CP  93-1 

The  staff  will  brief  the  Commission  on 
petition  CP  93-1  which  requests  that  the 
Commission  issue  regulations  to  protect 
toddlers  and  inbnts  &t>m  bum  Injuries  from 
gas-fired  floor  furnaces. 

2.  aacker  Balls 

The  staff  will  brief  the  Commission  on 
final  amendments  to  the  Commission's 
regulations  for  clacker  balls,  16  CFR 


1500.18(a)(7).  1500.86(a)(5).  These 
amendments  would  clarify  the  definition  of 
clacker  ball  and  establish  exemption  criteria 
specific  to  small,  light  clacker  balls. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  February  2. 1994. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

(FR  Doc.  94-2886  Filed  2-3-94;  3:34  pmj 

BILUNO  COM  »3S6-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice '  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  U.S.C.  552b: 
DATE  AND  TIME  :  February  9.  1994.  2:00 
p.m. 

PUCE:  825  North  Capitol  Street  N.E.. 
Room  9306.  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  pap)ers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro  994th  Meeting — 
February  9. 1994,  Regular  Meeting  (2K)0 
pjn.) 

CAH-1. 
Project  No.  485-032,  Georgia  Power 
Company 
CAH-2. 
Project  No.  2299-031,  Turlock  Irrigation 
District  and  Modesto  Irrigation  District 
CAH-3. 
Project  No.  8144-004,  County  of  Amador. 
California 
CAH-*. 

Project  No.  9401-026.  Halecrest  Company 
CAH-5. 


<  Note:  The  Commission  meeting  has  been 
changed  to  2:00  p.m. 


w 
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Project  No.  2916-012,  East  Bay  Municipal 
Utility  District 
CAH-6. 

Omitted 
CAH-7. 

Omitted 
CAH-8. 
Project  Nos.  7115-013,  016.  019, 022  and 
023.  Municipal  Electric  Authority  of 
Georgia 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  EL90-48-004,  Qty  of  New 
Orleans,  Louisiana  v.  Entergy 
Corporation,  Arkansas  Povrer  and  Light 
Company,  New  Orleans  Public  Service, 
Inc.,  Louisiana  Power  and  Light 
Company,  and  Systems  Energy 
Resources,  Inc. 
CAE-2. 

Docket  Nos.  EC92-21-004  and  ER92-806- 
005,  Entergy  Services,  Inc.  and  Gulf 
States  Utilities  Company 
CAE-3. 
Docket  Nos.  ER92^36-«)5  and  EL92-29- 
004,  Florida  Power  Corporation 
CAE-4. 
Docket  No.  EG94-1 0-000,  Keystone  Energy 
Service  Company,  L.P. 
CAE-5. 
Docket  No.  EG94-9-000,  Keystone  Urban 
Renewal  Limited  Partnership 
CAE-6. 
Docket  No.  EL94-1 5-000,  Northern 
Indiana  Public  5>ervice  Comparry 
CAE-7. 
Docket  No.  ER91-195-013,  Western 

Systems  Power  Pool 
Consent  Agenda  —  Oil  and  Gas 
CAG-1. 

Docket  No.  RP94-1 12-000,  Algonquin  Gas 
Transmission  Company 
CAG-2. 
Docket  No.  RP94-1 14-000,  Mississippi 
River  Transmission  Corporation 
CAG-3. 
Docket  No.  RP94-37-001,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-4. 

Docket  Nos.  RP94-6O-000  and  RP94-60- 
001 ,  Transwestem  Pipeline  Company 
CAG-5. 
Docket  Nos.  TA89-1-43-000,  TA89-1-43- 
003  and  RP89-39-001.  Williams  Natural 
Gas  Company 
CAG-6. 
Docket  No.  PR93-t4-000,  Humble  Gas 
Pip>eline  Company 
CAG-7. 
Docket  No.  RP91-212-000.  Stingray 
Pipeline  Company 
CAG-«. 
Docket  Nos.  RP93-1 66-000  and  001 , 
Tennessee  Gas  Pipeline  Company 
CAG-9. 

Docket  Nos.  CP92-570-000,  CP92-570-005 
and  CP92-570-006,  Arkansas  Western 
Pipeline  Company 
CAG-10. 

Docket  No.  RM87-5-015,  Inquiry  into 
Alleged  Anticompetitive  Practices 
Related  to  Marketing  Afflhates  of 
Interstate  Pipelines 
Docket  No.  CP87-236-004.  Ozari  Gas 
Transmission  System 
CAG-1 1. 


Docket  No.  RP93-12  5-004,  Texas  Eastern 
Transmission  Corporation 
CAG-12. 

Docket  Nos.  RP94-66-003,  RP93-t81-003 
and  RP93-1 25-004,  Texas  Eastern 
Transmission  Corporation 
CAG-13. 
Docket  No.  RP94-50-001,  Algonquin  Gas 
Transmission  Company 
CAG-14. 
Docket  No.  OR89-2-004,  et  al..  Trans 

Alaska  Pipeline  System 
Docket  No.  IS89-7-005.  et  al..  Amerada 

Hess  Pipeline  Corporation 
Docket  No.  IS89-6-005.  et  al..  ARCO 

Transportation  Alaska,  Inc. 
Docket  No.  IS89-9-005,  et  al..  BP  Pipelines 

(Alaska),  Inc. 
Docket  No.  IS89-10-005.  et  al..  Exxon 

Pij>eline  Company 
Docket  No.  1S89-1 1-005,  et  al,  Mobil 

Alaska  Pipeline  Company 
Docket  No.  IS89-12-005,  et  al..  Phillips 

Alaska  Pipeline  Corporation 
Docket  No.  1S89-13-005,  ef  al..  Unocal 
Pipeline  Company 
CAG-1 5. 
Docket  No.  RP89-186-056,  Great  Ukes  Gas 
Transmission  Limited  Partnership 
CAG-16. 

Docket  Nos.  RP91-161-016.  RP92-3-009. 
RP90-108-022,  RP91-82-013  and  RS92- 
5-009,  Columbia  Gas  Transmission 
Corjxjration 
Docket  Nos.  RP91-160-013.  RP92-2-009, 
RP90-107-019  and  RS92-6-009, 
Columbia  Gulf  Transmission  Company 
CAG-1 7. 

Docket  Nos.  RP92-137-021,  RP92-106- 
011.  RP93-63-001.  RP93-136-O02, 
CP90-687-012,  CP92-3  78-004  and 
RS92-86-014,  Transcontinental  Gas  Pipe 
Line  Corporation 
CAG-1 8. 
Docket  No.  RP93-168-000,  LFC  Gas 
Company  v.  Northwest  Pipeline 
CorpKjration 
Docket  No.  RP93-1 74-001.  Northwest 
Pipeline  Corporation 
CAG-19.  Omitted 
CAG-20. 
Docket  Nos.  RP94-1-002  and  RP93-161- 
002.  Columbia  Gas  Transmission 
Corporation 
rj\G-21. 

Docket  Njs.  RP92-lO4-00e.  RP92-131-009 
and  RP94-93-000.  K  N  Energy,  Inc. 
CAG-2  2.  Omitted 
CAG-23.  Omitted 
CAG-24.  Omitted 
CAG-25.  Omitted 
CAG-26. 
Docket  Nos.  OR92-8-003  and  OR93-5- 
OOl.SFPP,  L.P. 
CAG-27. 
Docket  Nos.  RP91-161-009  and  RP92-3- 
005.  Columbia  Cas  Transmission 
Corporation 
CAG-28. 
Docket  No.  CP93-8-000,  North  DakoU 
Industrial  Corrunission,  Tight  Formation 
Determination,  North  Dakota-3,  Red 
River  Formation.  FERC  No.  ID93-05716T 
CAG-29. 


Docket  Nos.  RS92-1O-O07.  CP71-273-006, 
RP92-1 34-008  and  RP93-1 5-005, 
Southern  Natural  Gas  Company 
CAG-30. 

Docket  Nos.  RS92-5-014.  RP90-108-024, 
RP91-82-015,  RP91-161-020,  RP92-3- 
011,  RP93-6&-004  and  RP93-1 15-004, 
Columbia  Ges  Transmission  Corporation 

Docket  Nos.  RS92-6-Ot3.  RP90-107-021. 
RP91-160-017,  RP92-2-011  and  CP93- 
736-003.  Columbia  Gulf  Transmission 
Company 
CAG-31. 

Docket  Nos.  RS92-16-006,  CP91-2448- 

006,  MG88-3-007,  RP91-1 38-003  and 
RP91-187-012,  Florida  Gas 
Transmission  Company 

CAG-32. 

Docket  Nos.  RS92-43-01 1  and  RP93-4- 
014.  Mississippi  River  Transmission 
Company 
CAG-33. 
Docket  No.  RS92-64-010.  High  Island 

Offshore  S\-stem 
Docket  No.  RS92-88-012.  U-T  Offshore 
System 
CAG-34. 
Docket  Na  RS92-23-021.  Tennessee  Gas 

Pipeline  Company 
Docket  No.  RS92-33-008,  East  Tennessee 
Natural  Gas  Company 
CAG-35. 

Docket  Nos.  RS92-25-008  and  CP93-504- 
004,  Trunkline  Cas  Company 
CAG-36. 
Docket  No.  RS92-45-0]  3.  Natural  Gas 
Pipeline  Company  of  America 
CAG-37. 

Docket  No.  RS92-63-010,  Great  Ukes  Gas 
Transmission  Limited  Partnership 
CAG-38. 

Docket  Nos.  RS92-86-016.  RP92-108-012 
and  RP92-1 37-022,  Transcontinental 
Gas  Pipe  Line  Corp>oration 
CAG-39. 
Docket  No.  RS92-«-007,  Northern  Natural 
Gas  Company 
CAG-40. 
Docket  No.  CP87-r5-0O9,  Tennessee  Gas 
Pipeline  Company 
CAG-4 1.  Omitted 
CAG-42. 
Docket  Nos.  TC92-&-001  and  TC92-6-002. 
South  Geai;gia  Natural  Cas  Company 
CAG-43. 

Docket  No.  CP93-42S-000,  CNG 
Transmission  Corporation 
CAG-44. 

Omitted 
CAG-45. 
Docket  No.  CP94-1 11-000.  Mangum  Brick 
Company.  Inc.  v.  Arkansas  Energy 
Resources.  Inc. 
C\G-46. 

Docket  Nos.  RP89-224-010.  RP89-203- 

007,  RP9O-139-012  and  RP91-69-003. 
Southern  Natural  Gas  Company 

CAG-4  7. 

Docket  No.  RP94-67-002.  Southero 
Natural  Gas  Company 
CAG-48. 
Docket  No.  RS92-26-011.  Koch  Gateway 
Pipeline  Company 
CAG-49. 
Docket  No.  0*93-69-003.  Petal  Gas 
Storage  Company 
CAG-50. 
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Docket  Nos.  CP93-141-000.  CP93-141-0O1 
and  CP93-141-002.  Iroquois  Gas 
Transmission  System  and  Tennessee  Gas 
Pipeline  Company 

Docket  Nos.  CP93-141-O00  and  001, 
Tennessee  Gas  Pipeline  Company 
CAG-51. 

Docket  No.  RP92-1 34-009,  Southern 
Natural  Gas  Company 

Hydro  Agenda 

H-1. 

Reserved 

Electric  Agenda 

E-1. 
Docket  No.  TX93-2-000.  Gty  of  Bedford, 
Virginia,  City  of  Danville  Virginia.  City 
of  Martinsville,  Virginia.  Tov»rn  of 
Richlands,  Virginia  and  Blue  Ridge 
Power  Agency.  Opinion  on  initial 
decision. 

E-2. 

Docket  No.  TX93-2-001.  Gty  of  Bedford, 
Virginia,  City  of  Danville  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Richlands.  Virginia  and  Blue  Ridge 
Power  Agency.  Proposed  order  and  order 
on  further  proceedings. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

n.  Restructuring  Matters 

RS-1. 
Docket  Nos.  RS92-24-014,  012  and  013. 

Texas  Gas  Transmission  Corporation. 

Order  on  compliance  and  rehearing. 
RS-2. 

Docket  No.  RS92-46-008,  Pacific  Gas 

Transmission  Company.  Order  on 

clarification. 
RS-3. 
Docket  Nos.  RS92-€9-013.  RS92-69-014, 

CP88-651-012.  RP93-2O-006,  RP91- 

166-025,  CP92-79-006  and  RP93-5-019, 

Northwest  Pipeline  Corporation.  Order 

on  compliance  and  rehearing. 
RS-4. 

Docket  Nos.  RS92-60-O19,  RP88-44-047. 

RP92-185-O09.  RP91-188-013,  RP92- 

214-009,  RP93-1 53-002.  CP89-896-007. 

CP89-1 540-006,  CP9O-2214-0O7.  CP92- 

466-003,  CP92-511-O03  and  CP93-180- 

004 
Docket  No.  RP93-19-003,  Arizona  Public 

Service  Company,  et  al.,  v.  El  Paso 

Natural  Gas  Company 
Docket  No.  093-6-003.  El  Paso  Gas 

Marketing  Company.  Order  on 

compliance  and  rehearing. 
RS-5. 
Docket  NOS.RS92-3-005.  CP88-820-000. 

RP94-53-000,  RS92-3-O06,  Arkla 

Energy  Resources  Company.  Order  on 

compliance  and  rehearing. 

m.  Pipeline  Certificate  Matters 

PC-1. 

Docket  Nos.  CP93-258-000  and  CP93- 
258-001,  Mojave  Pipeline  Company. 
Order  on  jurisdiction  over  Northward 
Expansion  prop)osal.  i 


Dated:  February  2, 1994. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-2799  Filed  2-3-94;  10:51  am| 

BILUNC  CODE  6717-01-P 

DEPARTMENT  OF  JUSTICE 

UNPTED  STATES  PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closure 
(Public  Law  94-409)  (5  U.S.C.  Sec. 
552b) 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at 
approximately  nine  o'clock  a.m.  on 
Tuesday,  February  1, 1994  at  the 
Commission's  Central  Office,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  ten  appeals  from 
National  Commissioners'  decisions 
pursuant  to  28  CFR  2.27.  Five 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  Jasper  Clay,  Jr.,  Vincent 
Fechtel,  Jr..  and  John  R.  Simpson. 

In  Witness  Whereof,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  February  1, 1994. 
Edward  F.  Reilly,  Jr., 

Chairman.  U.S.  Parole  Commission. 

|FR  Doc  94-2877  Filed  2-3-94;  3:37  pml 

BILUNQ  CODE  4410-«1-M 

DEPARTMENT  OF  JUSTICE 

UNFTEO  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  To  The  Government  In  the 

Sunshine  Act 

(Public  Law  94-^09)  [5  U.S.C.  Section 

552b) 

TIME  AND  DATE:  1:30  p.m..  Tuesday, 

February  1. 1994. 

PLACE:  5550  Friendship  Boulevard. 

Chevy  Chase.  Maryland.  20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  oi>en  Parole 

Commission  meeting: 


1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sections. 

3.  Wording  for  Sanctions  Center 
Placements. 

4.  Proposal  for  Professional  Staff  Training 
by  the  McGeorge  School  of  Law.  Institute  for 
Administrative  Justice. 

5.  Discussion  on  the  Modification  to 
Subchapter  D.  Sexual  Offenses— 232(a). 

6.  Proposal  to  Modify  the  Commission's 
present  Position  Requiring  Examiners 
Participating  in  Single  Elxaminer  Hearings  to 
Provide  An  Oral  Recommendation  at  the 
Conclusion  of  the  Hearing. 

7.  Proposal  To  Amend  the  Policy  on  Not 
Counting  Prior  Convictions  in  Determining 
the  Salient  Factor  Score  When  the  Court 
Records  are  Unavilable. 

8.  Proposal  to  Amend  28  C.F.R.  §2.13  and 
28  C.F.R.  §  2.23  regarding  initial  hearings 
being  conducted  by  a  panel  of  two  hearing 
examiners. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  January  25, 1994. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  94-2878  Filed  2-3-94;  3:37  pm) 

BILUNO  COOC  4410-01-M 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94-409  |5  U.S.C.  Section 
552bl 

DATE  AND  TIME:  Tuesday,  January  25, 
1994,  9:00  a.m. 

PLACE:  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland,  20815. 

STATUS:  Closed — Meeting. 

MATTERS  CONSIDERED:  The  following 
matters  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting: 

1.  Appeals  to  the  Conmiission  involving 
approximately  ten  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  C.F.R.  2.27.  These  cases 
were  originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

2.  Approval  of  Examiner  Appointments. 

3.  Review  of  Nominations  for  the  Daniel  L 
Lopez  Memorial  Award. 

AGENCY  CONTACT:  Jeffrey  Kostbar.  Case 
Analyst.  National  Appeals  Board. 
United  States  Parole  Commission,  (301) 
492-5968. 
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Dated:  January  25, 1994. 
Michael  A.  Stover. 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  94-2879  Filed  2-3-94;  3:36  pm] 
BILUNC  COOe  4410-01-M 


s       a       J 


Monday 
February  7,  1994 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[FRL  48-357] 
RIN  2060-AE23 

National  Emissions  Standards  for 
Hazardous  Air  Pollutants 

agency:  Environmental  Protection 
Agency  (EPA). 
ACDON:  Proposed  rule. 

SUMMARY:  EPA  is  supplementing  its 
December  31. 1991  proposal  to  rescind 
40  CFR  part  61,  subpart  T  (subpart  T)  as 
it  applies  to  owners  and  operators  of 
uranium  mill  tailings  disposal  sites 
licensed  by  the  Nuclear  Regulatory 
Commission  (NRC)  or  an  affected 
Agreement  State  (Agreement  States). 
This  document  supplements,  and  does 
not  withdraw  EPA's  prior  proposal  to 
rescind.  This  document  describes  and 
invites  comment  on  provisions  for 
reconsideration  of  rescission  and 
reinstatement  of  subpart  T,  and 
describes  relevant  events  that  have 
occurred  since  the  December  1991 
proposal.  Additionally,  EPA  invites 
comment  on  the  Agency's  proposed 
determination  that  the  NRC  regulatory 
program  protects  public  health  with  an 
ample  margin  of  safety,  including 
specific  aspects  of  that  determination. 
Neither  proposal  applies  to  uranium 
mill  tailings  disposal  sites  regulated 
under  subpart  T  that  are  also  under  the 
control  of  the  Department  of  Energy 
(DOE).  As  a  National  Emission  Standard 
for  Hazardous  Air  Pollutants 
(NESIiAPs)  promulgated  on  December 
15.  1989,  subpart  T  regulates  emissions 
of  radon -222  into  the  ambient  air  from 
uranium  mill  tailings  disposal  sites. 
EPA  is  requesting  comments  only  on  the 
contents  of  this  notice  and  has  included 
a  specific  request  for  comments  as  to 
certain  a.«pects  of  this  proposal.  EPA  is 
establishing  a  45  day  comment  period 
for  retei  pt  of  all  comments. 
DATES:  Comments  concerning  this 
proposal  must  be  received  by  EPA  on  or 
before  March  24,  1994.  A  public  hearing 
will  be  held  on  March  9,  1994,  in 
Washington,  DC  if  a  request  for  such  a 
hearing  is  received  by  February  22, 
1994. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to: 
Central  Docket  Section  LE-131, 
Environmental  Protection  Agency,  Attn: 
Air  Docket  No.  A-91-67,  Washington, 
DC  20460.  Requests  to  participate  in  the 
public  hearing  should  be  made  in 
writing  to  the  Director,  Criteria  and 
Standards  Division,  6602J,  Office  of 


Radiation  and  Indoor  Air, 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460. 
Comments  and  requests  to  participate  in 
the  hearing  may  also  be  faxed  to  EPA  at 
(202) 233-9629. 

FOR  FURTHER  INFORMATION  CONTACT:  Gale 
C.  Bonanno,  Air  Standards  and 
Economics  Branch,  Criteria  and 
Standards  Division,  6602J,  Office  of 
Radiation  and  Indoor  Air, 
Environmental  Protection  Agency, 
Washington.  DC  20460  (202)  233-9219. 

SUPPLEMENTARY  INFORMATION: 

Docket 

Docket  A-91-6J  contains  the 
rulemaking  record.  The  docket  is 
available  for  public  inspection  between 
the  hours  of  8  a.m.  and  4  p.m..  Monday 
through  Friday,  in  room  M1500  of 
Waterside  Mall.  401  M  Street,  SW.. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
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I.  Background 

A.  Description  of  Uranium  Mill  Tailings 

Uranium  mill  tailings  are  sand-like 
wastes  that  result  from  the  processing  of 
uranium  ore.  Tailings  are  stored  in  large 
surface  impoundments,  called  piles,  in 
amounts  from  less  than  one  million  tons 
to  over  thirty  million  tons,  over  areas 
that  may  cover  hundreds  of  acres.  Most 
piles  are  located  in  the  Western  United 
States,  and  all  piles  emit  radon  gas,  a 
decay  product  of  radium  in  the  waste 
material  resulting  from  the  processing  of 
ore  to  recover  uranium  at  the  uranium 
mills. 

B.  Regulator}-  History 

To  deal  specifically  with  the  risks 
associated  with  these  tailings,  Congress 
passed  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA)  in 
1978  (42  U.S.C.  2022,  7901-7942).  In 
enacting  UMTRCA.  Congress  found  that 
uranium  mill  tailings  may  pose  a 
potential  and  significant  radiation 
health  hazard  to  the  public,  and  that 
every  reasonable  effort  should  be  made 
to  provide  for  the  stabilization,  disposal, 
and  control  in  a  safe  and 
environmentally  sound  manner  of  such  * 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment 
and  to  prevent  or  minimize  other 
environmental  hazards  from  such 
tailings.  See  42  U  S.C.  7901(a).  Under 
UMTRCA,  two  programs  were 
established  to  protect  public  health  and 
the  environment  from  the  hazards 
associated  with  uranium  mill  tailings. 
One  program  (Title  I)  required  the 
Department  of  Energy  (DOE)  to  condud 
the  necessary  remedial  actions  at 
designated  inactive  uranium  mill  tailing 
sites  to  achieve  compliance  with  the 
general  environmental  standards  to  be 
promulgated  by  EPA.  These  sites  were 
generally  abandoned  uranium 
processing  sites  for  which  a  license 
issued  by  the  NRC  or  its  predecessor, 
the  Atomic  Energy  Commission  (AEC), 
was  not  in  effect  on  January  1, 1978. 
The  other  program  (Title  II)  pertained  to 
active  sites,  which  are  those  that  are 
licensed  by  the  NRC  or  an  affected 
Agreement  State.  Requirements  for 
licensed  sites  include  the  final  disposal 
of  tailings,  including  the  control  of 
radon  after  milling  operations  cease. 
UMTRCA  also  required  that  EPA 
promulgate  standards  for  these  licensed 
sites,  including  standards  that  protect 
human  health  and  the  environment  in  a 
manner  consistent  with  standards 
established  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act.  as  amended.  The 
NRC.  or  an  Agreement  State,  is 
responsible  for  implementing  the  EPA 
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standards  at  licensed  uranium  milling 
sites. 

As  part  of  NRC's  1982  authorization 
and  appropriations.  Congress  amended 
UMTRCA  on  January  4. 1983.  Public 
Law  97-415,  sections  18(a)  and  22(b), 
reprinted  in  2  1982  U.S.  Code  Cong.  & 
Admin.  News  at  96  Stat.  2077  and  2080. 
As  partially  amended  thereby,  EPA  was 
required  to  promulgate  standards  of 
general  applicability  for  the  protection 
of  the  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradiological  hazards  associated  with 
the  processing  and  with  the  possession, 
transfer,  and  disposal  of  byproduct 
material  as  defined  under  section  lle(2) 
of  the  AEA,  e.g.,  uranium  mill  tailings. 
Requirements  established  by  the  NRC 
with  respect  to  byproduct  material  must 
conform  to  the  EPA  standards.  Any 
requirements  of  such  standards  adopted 
by  the  NRC  shall  be  amended  as  the 
NRC  deems  necessary  to  conform  to 
EPA's  standards.  In  establishing  such 
standards,  the  Administrator  was  to 
consider  the  risk  to  the  public  health, 
safety,  and  the  environment,  the 
environmental  and  economic  costs  of 
applying  such  standards,  and  such  other 
factors  as  the  Administrator  determines 
to  be  appropriate.  See  42  U.S.C. 
2022(b)(^l). 

As  promulgated  by  EPA  under 
subpart  D  of  40  CFR  part  192  in  1983 
and  implemented  by  NRC  pursuant  to 
its  regulations  at  10  CFR  part  40, 
appendix  A,  a  Title  II  site  licensed  by 
NRC  or  an  Agreement  State,  could 
indefinitely  continue  to  emit  radon  at 
levels  that  could  result  in  risks  higher 
than  allowed  under  the  CAA.  It  was  this 
possibility  which  compelled  EPA  to 
promulgate  subpart  T  of  40  CFR  part  61 
under  CAA  section  112.  In  addition,  the 
UMTRCA  regulations  prior  to  the  recent 
EPA  amendments  called  for  an 
impoundment  design  that  would 
achieve  compliance  with  the  20 
pCi/m2-s  flux  standard  for  1,000  years, 
or  at  least  200  years,  but  they  did  not 
include  any  requirement  that 
monitoring  occur  to  verify  the  efficacy 
of  the  design. 

On  October  16,  1985,  NRC 
promulgated  rules  at  10  CFR  part  40, 
appendix  A  to  conform  NRC's 
regulations  issued  five  years  earlier  to 
the  provisions  of  EPA's  general 
UMTRCA  standards  other  than  those 
afTecting  ground  water  protection  at  40 
CFR  part  192.  (50  FR  41852).  NRC 
completed  conforming  amendments  for 
groundwater  protection  in  appendix  A 
of  part  40  in  1987. 

Neither  the  UMTRCA  standards 
promulgated  by  EPA  in  1983  nor  the 
NRC  standards  promulgated  in  1985, 
established  compliance  schedules  to 


ensure  that  non-operational  tailings 
piles  would  be  closed,  and  that  the  20 
pCi/m2-s  standard  would  be  met,  within 
a  reasonable  period  of  time.  Moreover, 
the  EPA  standards  and  NRC  criteria  also 
did  not  require  monitoring  to  ensure 
compliance  with  the  flux  standard.  50 
FR  41852  (October  16, 1985).  To  rectify 
these  shortcomings  of  the  current  EPA 
and  NRC  programs  regulating  uranium 
mill  tailings,  EPA  promulgated 
standards  under  Section  112  of  the  CAA 
on  October  31, 1989,  to  ensure  that  the 
piles  would  be  closed  in  a  timely 
manner  with  monitoring. 

On  December  15, 1989,  EPA 
promulgated  national  standards 
regulating  radionuclide  emissions  to  the 
ambient  air  from  several  source 
categories,  including  non-operational 
sites  used  for  the  disposal  of  uranium 
mill  tailings.  (54  FR  51654).  These  sites 
are  either  under  the  control  of  the  DOE 
pursuant  to  Title  I  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act 
(UMTRCA)  of  1978.  42  U.S.C.  7901  et. 
seq.,  or  are  under  the  control  of  NRC  or 
Agreement  State-licensees  pursuant  to 
Title  n  of  UMTRCA.  These  standards— 
subpart  T  of  40  CFR  part  61  (subpart 
T) — were  promulgated  pursuant  to  the 
authority  of  Clean  Air  Act  (CAA  or  Act) 
section  112  as  it  existed  in  1989. 

Subpart  T  of  40  CFR  part  61 .  limits 
radon-222  emissions  to  the  ambient  air 
from  non-operational  uranium  mill 
tailings  disposal  sites  licensed  by  the 
NRC  or  an  affected  Agreement  State. 
Subpart  T  requires  that  these  sites, 
which  consist  of  large  (i.e.,  numerous 
acre)  impoundments  or  piles,  comply 
with  a  radon  flux  standard  of  20  pCi/ 
m2-s.  40  CFR  61.222(a).  Moreover, 
compliance  must  be  achieved  within 
two  years  of  when  the  site  becomes  non- 
operational,  40  CFR  61.222(b),  which  for 
piles  which  had  ceased  operation  prior 
to  the  time  of  promulgation  was  no  later 
than  December  15.  1991.  While  at  the 
time  of  promulgation  EPA  recognized 
that  many  sources  might  not  be  able  to 
achieve  this  date,  EPA  was  constrained 
by  then  existing  CAA  section 
112(c)(l)(B)(ii)  which  allows  a 
maximum  of  two  years  for  facilities  to 
come  into  compliance.  EPA  stated  that 
for  those  sites  which  could  not  meet  the 
two-year  date,  the  Agency  would 
negotiate  expeditious  compliance 
schedules  pursuant  to  its  enforcement 
authority  under  CAA  section  113.  See 
54  FR  51683.  Subpart  T  also  calls  for 
monitoring  and  recordkeeping  to 
establish  and  demonstrate  compliance. 
See  40  CFR  61.223  and  61.224. 
Sub(>art  T  was  part  of  a  larger 
promulgation  of  radionuclide  NESHAPs 
that  represent  the  Agency's  application 
of  the  policy  for  regulating  CAA  section 


112  pollutants  which  was  first 
announced  in  the  benzene  NESHAP.  54 
FR  38044  (September  14. 1989).  The 
NESHAP  policy  utilized  a  two-step 
approach.  In  the  first  step,  EPA 
considered  the  lifetime  risk  to  the 
maximally  exposed  individual,  and 
found  that  it  is  presumptively 
acceptable  if  it  is  no  higher  than 
approximately  one  in  ten  thousand. 
This  presumptive  level  provides  a 
benchmark  for  judging  the  acceptability 
of  a  category  of  emissions.  This  first  step 
also  considers  other  health  and  risk 
factors  such  as  projected  incidence  of 
cancer,  the  estimated  number  of  persons 
exposed  within  each  individual  lifetime 
risk  range,  the  weight  of  evidence 
presented  in  the  risk  assessment,  and 
the  estimated  incidence  of  non-fatal 
cancer  and  other  health  effects.  After 
considering  all  of  this  information,  a 
final  decision  on  a  safe  level  of 
acceptable  risk  is  made.  This  becomes 
the  starting  point  for  the  second  step, 
determining  the  ample  margin  of  safety. 

In  the  second  step,  EPA  strives  to 
provide  protection  for  the  greatest 
number  of  persons  possible  to  an 
individual  lifetime  risk  level  no  higher 
than  approximately  one  in  one  million. 
In  this  step,  the  Agency  sets  a  standard 
which  provides  an  ample  margin  of 
safety,  again  considering  all  of  the 
health  risk  and  other  health  information 
considered  in  the  first  step,  as  well  as 
additional  factors  such  as  costs  and 
economic  impacts  of  controls, 
technological  feasibility,  uncertainties, 
and  any  other  relevant  factors. 

EPA  noted  that  standards  it  had 
already  promulgated  pursuant  to  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA)  of  1978  (42 
U.S.C.  2022,  7901-7942)  would 
eventually  limit  radon  emissions  from 
those  sites  to  a  flux  of  20  pCi/m^-s  (see 
40  CFR  part  192.  subpart  D).  and  thus 
EPA  referred  to  that  level  as  "baseline." 
EPA's  risk  assessment  revealed  that 
compliance  with  the  20  pCi/m'-s 
baseline  would  result  in  an  estimated 
lifetime  risk  to  the  maximally  exposed 
individual  of  approximately  1  x  10-«.  a 
level  EPA  determined  to  be  safe  under 
the  first  step  of  the  analysis.  EPA  further 
concluded  in  the  second  step,  which 
considers  additional  factors  such  as  cost 
and  technological  feasibility,  that  the 
baseline  level  also  provided  an  ample 
margin  of  safety. 

Even  though  EPA  determined  that  the 
baseline  was  protective  of  public  health 
with  an  ample  margin  of  safety,  EPA 
still  found  it  was  necessary  to 
promulgate  subpart  T.  This  was  because 
the  baseline  assumed  compliance  with 
the  UMTRCA  regulations  even  though 
those  regulations  did  not  require  that 
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compliance  occiir  in  the  foreseeable 
future  and.  in  fact,  many  sites  were  not 
proceeding  towards  the  baseline  level  at 
the  time  subpart  T  was  promulgated.  In 
other  words,  EPA  promulgated  subpart 
T  to  address  the  timing  issue,  which 
was  not  addressed  in  the  UMTRCA 
regulations. 

The  primary  subpart  T  standard  is  the 
requirement  that  radon-222  emissions 
not  exceed  a  flux  of  20  pCi/mz-s.  40  CFR 
61.222(a).  Additionally,  it  requires  that, 
once  a  uranium  mill  taiUngs  pile  or 
impoundment  ceases  to  be  operational, 
it  must  be  disposed  of  and  brought  into 
compliance  with  the  emission  limit 
within  two  years  of  the  effective  date  of 
the  standard  (by  December  15, 1991)  or 
within  two  years  of  the  day  it  ceases  to 
be  operational,  whichever  is  later. 
Lastly,  it  requires  monitoring  of  the 
disposed  pile  to  demonstrate 
compliance  with  the  radon  emission 
limit.  See  40  CFR  61.223  and  61.224.  In 
its  1989  action,  EPA  recognized  that 
even  though  NRC  imptements  general 
EPA  standards  (promulgated  under 
UMTRCA)  which  also  regulate  these 
sites  and  call  for  compliance  with  a  20 
pCiym2-s  flux  standard  (see  40  CFR  part 
192,  subpart  D).  the  UMTRCA 
regulatory  program  did  not  answer  the 
critical  timing  concern  addressed  by 
subpart  T. 

The  existing  UMTRCA  reguJations  set  no 
time  limits  for  disposal  of  the  piles.  Some 
piles  have  remained  uncovered  for  decades 
emitting  radon.  Although  recent  action  has 
been  taken  to  move  toward  dispoaal  of  these 
piles,  some  of  them  may  still  remain 
uncovered  for  years. 

54  FR  at  51683.  However,  due  to  then- 
existing  CAA  section  112(cXl)(B)(ii), 
EPA  was  constrained  to  requiring 
compliance  with  the  20  pOAn^-s 
baseline  within  two  years,  a  date  the 
Agency  recognized  many  sites  might 
find  impossible  to  meet.  EPA 
aimounced  that  those  situations  could 
be  deah  with  through  she-specific 
enforcement  agreements  under  CAA 
section  113. 

Subpart  T  requires  compliance  by 
OMmers  and  operators  of  uranium  raill 
tailings  disposal  sites  within  two  years 
of  beoiming  non-operational.  40  CFR 
61.22(b).  Pursuant  to  its  authority  under 
then-existing  CAA  section 
112(c)(l)(B)(ii)  EPA  waived  compliance 
for  two  years  for  sites  that  were  non- 
operational  at  the  time  of  promulgation. 
Id.  Thus,  the  earliest  date  by  whidb  sites 
were  required  to  comply  with  the 
subpart  T  standards  was  December  15, 
1991.  Even  so,  EPA  recognized  at  the 
time  of  promulgation  that  many  sources 
subject  to  subpart  T  might  not  be  able 
to  achieve  ccnnpliance  by  December  15, 
1991.  Because  EPA  felt  constrained  by 


the  CAA  as  it  existed  at  that  time.  EPA 
stated  that  for  those  sites  the  Agency 
would  negotiate  expeditious  compliance 
schedules  pursuant  to  its  enforcement 
authority  under  CAA  section  113.  See 
54  FR  51683.  By  so  doing,  subpart  T  in 
effect  mandates  that  the  cover  to  meet 
that  emissions  level  be  installed  as 
expeditiously  as  practicable  considering 
technological  feasibihty. 

The  numerical  radon  emission  limit 
of  subpart  T,  is  the  same  as  the 
UMTRCA  standard  at  40  CFR  part  192. 
subpart  D  (subpart  D)  (although  under 
UMTRCA,  the  limit  is  to  be  met  through 
proper  design  of  the  disposal 
impoundment,  and  is  to  be 
implemented  by  DOE  and  NRC  for  the 
individual  sites,  while  under  the  CAA, 
the  standard  is  an  emissions  limit  with 
compliance  established  by  EPA  through 
monitoring).  Howe\'er.  the  two  year 
disposal  requirement  and  the  radon 
monitoring  requirement  were  not 
separately  required  by  the  existing 
UMTRCA  regulations. 

EPA  amended  40  CFR  part  192. 
subpart  D  on  November  15, 1993.  58  FR 
60340  to  fill  a  specific  regulatory  gap 
with  respect  to  timing  and  monitoring 
that  existed  in  that  subpart  Under 
subpart  D,  sites  are  now  required  to 
construct  a  permanent  radon  barrier 
pursuant  to  a  design  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee)  with  a  goal  that  this  occur 
by  December  31, 1997.  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU  between  EPA.  NRC 
and  the  affected  Agreement  States  (at  56 
FR  67568).  or  seven  years  after  the  date 
on  which  the  impoundments  cease 
operation  for  all  other  piles.  The  new 
requirement  for  verifying  the  flux  with 
monitoring  is  meant  to  assure  the 
efficacy  of  the  design  of  the  permanent 
radon  barrier  following  construction. 

Section  B4a(2)  of  the  Atomic  Energy 
Act  requires  NRC  to  conform  its 
regulations  to  EPA's  regulations 
promulgated  luider  UMTRCA.  As  noted 
above.  &e  existing  NRC  criteria  while 
providing  a  comprehensive  response  to 
EPA's  general  UMTRCA  standards  did 
not  compel  sites  to  proceed  to  final 
closure  by  a  date  certain  nor  did  they 
reqmre  monitoritig.  NRC  proposed 
uranium  mill  tailings  regulations  to 
conform  the  NRC  req\iirements  to  EPA's 
proposed  amended  standards  at  40  CFR 
part  192  subpart  D.  58  FR  58657 
(November  3,  1993).  The  proposed 
regulations  amend  Criterion  6  and  add 
a  new  Criterion  6A  together  with  new 
definitions  in  the  httrodiiction  to 


appendix  A  to  part  40  of  title  10  of  the 
CFR. 

These  CAA  and  UMTRCA  programs 
duplicate  each  other  by  creating  dual 
regulatory  oversight,  including 
independent  procedural  requirements, 
while  seeking  to  ensure  compliance 
with  the  same  numerical  20  pCi/m»-s 
flux  standard.  Concern  over  this 
duplication  inspired  several  petitions 
for  reconsideration,  most  notably  from 
NRC  the  American  Mining  Congress 
(AMC)  and  Homestake  Mining  Co.  It 
was  also  alleged  that  subpart  T  was 
unlawful  because  it  was  physically 
impossible  for  some  sites  to  come  into 
compliance  with  subp>art  T  in  the  time 
required.  While  these  petitions  remain 
pending  before  EPA  (at  least  in  pwrt), 
EPA  has  taken  several  actions  to  address 
the  issties  they  raise,  including 
publishing  the  proposal  to  rescind 
subpart  T.  as  well  as  the  Final  Rule  to 
amend  40  CFR  part  192,  subpart  D 
(UMTRCA  regulations)  and  a  Final  Rule 
staying  subpart  T  pending  the 
conclusion  of  this  proposed  rule. 

C.  Clean  Air  Act  Amendments  of  1990 

After  promulgation  of  subpart  T  (and 
receipt  of  reconsideration  petitions),  the 
Clean  Air  Act  was  substantially 
amended  in  November  1990.  Included 
in  the  amended  Act  was  an  amendment 
that  speaks  directly  to  the  dupUcation 
issue.  Newly  enacted  section  112(d)(9) 
provides  that  no  standard  for 
radionuclide  emissions  from  any 
category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)  is 
required  to  be  promulgated  under 
section  112  if  the  Administrator 
determines,  by  rule,  and  after 
consultation  with  the  Nuclear 
Regulatory  Commission,  that  the 
regulatory  program  established  by  the 
Nuclear  Regulatory  Commission 
pursuant  to  the  Atomic  Energy  Act  for 
such  category  or  subcategcuy  provides 
an  ample  margin  of  safety  to  protect  the 
public  health.  This  provision  strives  to 
eUminate  duplication  of  effort  between 
EPA  and  NRC,  so  long  as  public  heahb 
is  protected  with  an  ample  margin  of 
safety. 

Moreover.  Congress  expressed 
sensitivity  to  the  special  compUance 
problems  of  uranium  mill  tailings  sites 
through  new  section  112(iK3)-  This 
provision  provides  an  additional  3-yeap 
extension  to  mining  waste  operations 
(e.g.,  uraiuum  mill  taiUngs)  if  the  4 
years  allowed  (including  a  one  yeer 
extension)  for  compliance  with 
standards  promulgated  under  the 
amended  section  112  is  insufficient  to 
dry  and  cover  the  mining  waste  (thereby 
controlling  emissions). 
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D.  Memomndum  of  Understanding 
(MOV)  Between  EPA.  NFC  and  Affected 
Agreement  States 

In  July  of  1991.  EPA,  NRC  and  the 
affected  Agreement  States  entered  into 
discussions  over  the  dual  regulatory 
programs  established  under  UMTRCA 
and  the  CAA.  In  October  1991.  those 
discussions  resulted  in  a  Memorandum 
of  Understanding  (MOU)  between  EPA, 
NRC  and  the  Agreement  States  which 
outlines  the  steps  each  party  will  take 
to  both  eliminate  regulatory  redundancy 
and  to  ensure  uranium  mill  tailings 
piles  are  closed  as  expeditiously  as 
practicable.  See  56  FR  55434  (MOU 
reproduced  as  part  of  proposal  to  stay 
subpart  T);  see  also  56  FR  67537  (final 
rule  to  stay  subpart  T).  The  primary 
purpose  of  the  MOU  is  to  ensure  that 
owners  of  uranium  mill  tailings  disposal 
sites  that  have  ceased  operation,  and 
owners  of  sites  that  will  cease  operation 
in  the  future,  bring  those  piles  into 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  ex(}editiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee)  with  the  goal  that  all 
current  disposal  sites  be  closed  and  in 
compliance  with  the  radon  emission 
standard  by  the  end  of  1997.  or  within 
seven  years  of  the  date  on  which 
existing  operations  and  standby  sites 
enter  disposal  status.  This  goal 
comports  with  Congress's  concern  over 
timing  as  reflected  in  CAA  section 
112(i)(3),  as  amended. 

E.  The  Settlement  Agreement 

As  contemplated  by  the  MOU.  on 
December  31, 1991.  EPA  took  final 
action  to  stay  and  propose  rescission  of 
subpart  T  under  section  112(d)(9).  and 
to  issue  an  advance  notice  of  proposed 
rulemaking  under  UMTRCA.  See  55  FR 
67537,  67561  and  67569.  In  order  to 
preserve  its  rights.  EDF  filed  a  lawsuit 
challenging  the  legality  of  the  stay.  EDF 
V.  Reilly,  No.  92-1082  (D.C  Cat.). 
Litigation  had  previously  been  filed  by 
EDF,  NRDC,  AMC,  Homestake  and 
others,  challenging  subpart  T.  AMC,  et 
al.  V.  EPA.  Nos.  90-1058.  90-1063.  90- 
1068,  and  90-1074  (DC  Clr.).  NRC, 
AMC  and  Homestake  had  also  filed  an 
administrative  petition  for 
reconsideration  of  subpart  T. 

Discussions  continued  with  the 
litigants  and  NRC,  and  in  February 
1993,  an  agreement  was  reached  to 
settle  the  pending  litigation  and  the 
administrative  proceeding,  avoid 
potential  future  litigation,  and  otherwise 
agree  to  a  potential  approach  to 
regulations  of  NRC- licensed  non- 
operational  uranium  mill  tailings 
disposal  sites.  See  58  FR  17230  (April 


1, 1993)  (notice  announcing  settlement 
agreement  under  CAA  section  113(g)). 

The  settlement  agreement  adds 
comprehensive  detail  to,  and  thereby 
continues,  the  approach  set  forth  in  the 
MOU.  If  implemented,  the  settlement 
agreement  will  result  in  the  expeditious 
control  of  radon-222  emissions  at  non- 
operational  uranium  mill  tailings 
disposal  sites  without  the  delays  and 
resource  expenditures  engendered  by 
litigation  and  contentious 
administrative  process.  It  will  enable 
EPA  to  fulfill  the  requirement  of  section 
112(d)(9)  that  EPA  find,  by  rule,  that  the 
NRC  regulatory  program  protects  public 
health  with  an  ample  margin  of  safety. 
It  does  this,  in  part,  by  changing  EPA's 
UMTRCA  regulations  such  Uiat  public 
health  will  be  as  well  protected  under 
UMTRCA  as  would  implementation  of 
subpart  T  under  the  CAA. 

LInder  the  agreement,  the  pending 
litigation  will  not  be  dismissed  until 
after  certain  terms  in  the  agreement  are 
fulfilled.  Moreover,  the  agreement  does 
not  legally  bind  or  otherwise  restrict 
EPA's  rights  or  obligations  under  law; 
rather,  by  its  terms  (paragraph  12).  there 
is  no  recourse  for  a  court  order  to 
implement  the  agreement.  Indeed,  the 
only  remedy  for  failure  to  meet  the 
terms  of  the  final  agreement  is 
activation  by  the  litigants  of  the 
imderlying  litigation. 

n.  Rationale  for  Proposed  Rule  to 
Rescind  40  CFR  Part  61  Subpart  T  for 
NRC  and  Agreement  State  Licensees 

In  light  of  the  new  statutory  authority 
provided  EPA  by  section  112(d)(9)  of 
the  Clean  Air  Act  Amendments  of  1990. 
EPA  met  with  NRC  and  the  affected 
Agreement  States  to  determine  whether, 
with  certain  modifications  to  its 
regulatory  program  under  b'MTRCA,  the 
NRC  regulatory  program  might  provide 
an  ample  margin  of  safety,  if  so.  subpart 
T  would  be  rendered  superfluous  and, 
therefore,  needlessly  duplicative  and 
burdensome  such  that  rescission 
pursuant  to  CAA  section  112(d)(9) 
would  be  appropriate. 

In  applying  the  risk  methodology  for 
CAA  section  112  to  the  risk  assessment 
for  subpart  T,  EPA  has  already 
determined  that  the  baseline  that  would 
result  once  the  20  pQ/m^-s  UMTRCA 
standard  is  met  protects  public  health 
with  an  ample  margin  of  safety.  Thus, 
if  the  regulatory  program  implemented 
by  NRC  assures  that  sites  will  achieve 
the  baseline  (20  pCi/mz-s)  as  soon  as 
practicable  considering  technological 
feasibility  and  factors  beyond  the 
control  of  the  licensee,  then  the  NRC 
program  would  protect  the  public  to  the 
same  extent  as  subpart  T,  and  subpart  T 
would  not  be  necessary  for  these 


facilities.  More  specifically,  appropriate 
modifications  to  the  UMTRCA 
regulatory  scheme  as  implemented  by 
NRC  and  the  affected  Agreement  States 
to  ensure  specific,  enforceable  closure 
deadlines  and  monitoring  requirements 
such  that  compliance  widi  the  baseline 
will  occur  as  expeditiously  as 
practicable  considering  technological 
feasibility  and  factors  beyond  the 
control  of  the  licensee,  would  protect 
public  health  with  an  ample  margin  of 
safety.  In  so  concluding.  EPA  relies 
wholly  upon  the  risk  analysis  it 
conducted  in  promulgating  subpart  T. 
EPA  is  neither  revisiting  that  analysis 
here,  nor  does  the  Agency  seek 
comment  on  that  analysis. 

A.  The  Regulatory  Scheme  Under 
UMTRCA 

As  a  supplement  to  the  Atomic 
Energy  Act  of  1954.  as  amended, 
UMTRCA  (42  U.S.C.  2022,  7901-7942) 
was  enacted  to  comprehensively 
address  the  dangers  presented  by 
uranium  mill  taiUngs,  including  their 
disposal: 

uranium  mill  tailings  located  at  active  and 
Inactive  mill  operations  may  fxjse  a  potential 
and  significant  radiation  health  hazard  to  the 
public,  and  *   •  *  the  protection  of  the 
public  health,  safety,  and  welfare  *   *  * 
requirelsl  that  every  reasonable  effort  be 
made  to  provide  for  the  stabilization, 
disposal,  and  control  in  a  safe  and 
environmentally  sound  manner  of  such 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment  *  •   •, 

42  U.S.C  7901(a);  see  American  Mining 
Congress\.  Thomas,  772  F.2d  617  (10th 
Cir.  1985),  cert,  denied,  426  U.S.  1158 
(1986).  As  to  uranium  mill  tailings 
disposal  sites  in  particular,  UMTRCA 
gives  the  Department  of  Energy  (DOE) 
the  responsibility  to  clean  up  and 
dispose  of  certain  (i.e..  Title  I)  sites,  and 
gives  NRC  the  responsibility  for  tho.se 
(i.e..  Title  II)  sites  that  are  owned  and 
operated  by  its  licensees.  EPA  is 
responsible  for  promulgating  the 
generally  applicable  environmental 
standards  to  be  implemented  by  both 
NRC  and  DOE.  42  U.S.C  2022(a),  7911- 
7924;  AMC  724  F.2d  at  621.  EPA 
promulgated  its  final  UMTRCA 
regulations  on  December  15,  1982  for 
Title  I  sites  and  on  September  30,  1983 
for  title  n  sites.  48  FR  590  and  48  FR 
45926  (codified  at  40  CFR  part  192). 

Parts  of  EPA's  final  UMTRCA 
regulations  are  directed  to  the 
permanent  disposal  of  uranium  mill 
tailings.  See  40  CFR  part  192,  subpart  D 
(subpart  D).  Among  the  requirements  of 
subpart  D  is  the  mandate  that  radon 
releases  from  the  disposal  sites  not 
exceed  a  flux  of  20  pCi/m^-s.  40  CFR 
192.32(a)  and  (b).  Other  aspects  of 
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subpart  D  pertain  to  ground  water, 
monitoring,  design,  and  duration  of 
closure.  See  40  CFR  192.32  and  192.33. 
With  the  exception  of  the  ground  water 
provisions  at  40  CFR  192.20(a)(2)-(3),  all 
of  subpart  D  was  upheld  by  the  Tenth 
Grcuit  in  AMCv.  Thomas.  772  F.2d  at 
640.  EPA  is  currently  engaged  in 
rulemaking  to  address  the  ground  water 
remand. 

Because  NRC  implements  EPA's 
general  UMTRCA  standards  for  its 
licensees  (aS  do  its  Agreement  States),  it 
has  promulgated  its  own  implementing 
regulations  in  the  form  of  "criteria."  See 
generally  10  OFR  part  40.  appendix  A. 
While  these  criteria  set  forth  a  variety  of 
sf)ecific  requirements — financial, 
technical,  and  administrative — to 
govern  the  final  reclamation  (i.e.. 
closure)  design  for  each  disposal  site, 
they  also  provide  for  "site-specific" 
flexibility  by  authorizing  alternatives 
that  are  at  least  as  stringent  as  EPA's 
general  standards  and  NRC's  criteria, 
"to  the  extent  practicable"  as  provided 
in  section  84c  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  Id.  at  Introduction. 

Overall,  NRC's  implementation 
criteria  set  forth  a  rigorous  program 
governing  the  reclamation  of  the 
disposal  sites  so  that  closure  will  (1)  last 
for  1.000  years  to  the  extent  reasonable, 
but  in  any  event  at  least  200  years,  and 
(2)  limit  radon  release  to  20  pCi/m  2-s 
throughout  that  period.  The  design  must 
be  able  to  withstand  extreme  weather 
and  other  natural  forces.  Upon  review. 
EPA  believes  the  NRC  criteria  comprise 
a  comprehensive  response  to  EPA's 
general  standards  at  40  CFR  part  192. 
subpart  D.  However,  as  noted  above, 
nothing  in  either  EPA's  general 
standards  or  NRC's  implementing 
criteria  previously  compelled  sites  to 
proceed  towards  final  closure  by  a 
certain  date.  This  was  the  reason  for 
EPA's  decision  in  1989  to  promulgate 
the  subpart  T  NESHAP  under  the  CAA. 
Moreover,  neither  EPA's  general 
UMTRCA  regulations,  nor  NRC's 
implementing  criteria  previously 
required  appropriate  monitoring  to 
ensure  compliance  with  the  20  pCi/m  2- 
s  standard.  Nevertheless,  as  discussed 
below,  the  CAA  was  subsequently 
amended  to  allow  the  EPA  not  to 
regulate  NRC  licensees  if  it  concludes 
that  the  NRC  regulatory  scheme 
provides  an  ample  margin  of  safety  to 
protect  the  public  health. 

B.  Clean  Air  Act  Amendments  of  1990: 
Section  112(d)(9)  ("Simpson 
Amendment") 

The  purpose  of  this  provision  is  to 
preserve  governmental  resources  and 
avoid  needless,  burdensome,  and 
potentially  contradictory  CAA 


regulations.  Specifically,  section 
112(d)(9)  makes  explicit  that  EPA  need 
not  regulate  radionuclides  under  the 
CAA  for  radionuclide  sources  that  are 
sufficiently  regulated  by  NRC  or  its 
Agreement  States  (under  the  Atomic 
Energy  Act  or  its  component  acts,  such 
as  UMTRCA).  More  particularly,  section 
112(d)(9)  allows  EPA  to  decline  to 
regulate  under  section  112  if  the 
Administrator  determines  "by  rule,  and 
after  consultation  with  the  [NRC]."  that 
NRC's  regulatory  program  for  a 
particular  source  "category  or 
subcategory  provides  an  ample  margin 
of  safety  to  protect  the  public  health." 
As  EPA  interprets  section  112(d)(9), 
the  Agency  may  rescind  the  subpart  T 
NESHAP  as  it  applies  to  non- 
operational  uranium  mill  tailings 
disposal  facilities  licensed  by  NRC  or  an 
affected  Agreement  State  //the  Agency 
(1)  consults  with  NRC,  (2)  engages  in 
public  notice  and  comment  rulemaking, 
and  (3)  finds  that  the  separate  NRC 
regulatory  program  provides  an 
equivalent  level  of  public  health 
protection  (i.e.,  an  ample  margin  of 
safety)  as  would  implementation  of 
subpart  T.  While  this  rulemaking  may 
commence  prior  to  final  development  of 
NRC's  regulatory  program,  that  program 
must  fully  satisfy  the  statute  at  the  time 
EPA  takes  final  action.  In  so  doing.  EPA 
must  find  that  the  NRC  regulatory 
program  satisfies  the  CAA  standard,  not 
that  full  and  final  implementation  of 
that  program  has  already  successfully 
occurred. 

C.  Memorandum  of  Understanding 
(MOW 

EPA,  NRC  and  the  affected  Agreement 
States  entered  intensive  discussions 
about  these  matters.  This  inter-agency 
consultation  and  review  resulted  in  the 
execution  of  a  Memorandum  of 
Understanding  (MOU),  a  copy  of  which 
was  printed  at  the  end  of  the  proposed 
rule  to  rescind  subpart  T  published 
December  31,  1991  (56  FR  67568).  The 
primary  purpose  of  the  MOU  is  to 
ensure  that  non-operational  uranium 
mill  tailings  piles  and  impoundments 
licensed  by  NRC  or  an  affected 
Agreement  State  achieve  compliance 
through  emplacement  of  a  permanent 
radon  barrier  with  the  20  pCi/m  ^-s  flux 
standard  specified  in  EPA's  UMTRCA 
standards  (40  CFR  192.32(b)(1))  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee).  The  goal  is  that  this  occur  as 
to  all  current  disposal  sites  by  the  end 
of  1997,  or  within  seven  years  of  when 
the  existing  operating  and  standby  sites 
enter  disposal  status. 


The  MOU  called  for  EPA  to  modify  its 
UMTRCA  regulations  (at  40  CFR  part 
192,  subpart  D)  to  address  the  timing 
concern  that  resuhed  in  EPA's  1989 
decision  to  promulgate  subpart  T.  In 
addition,  the  MOU  called  for  NRC  to 
modify  its  implementing  regulations  at 
10  CFR  part  40,  appendix  A,  as 
appropriate,  and  to  immediately 
commence  efforts  to  amend  the  licenses 
of  the  non-operational  mill  tailings 
disposal  site  owners  and  operators  to 
include  reclamation  plans  that  require 
compliance  with  the  20  pCi/m  z-s 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  This  was  to  be 
accomplished  either  through  voluntary 
cooperation  with  the  licensees,  or 
through  administratively  enforceable 
orders.  In  accordance  with  the  MOU. 
the  NRC  and  affected  Agreement  States 
have  agreed  to  amend  the  licenses  of  all 
sites  whose  milling  operations  have 
ceased  and  whose  tailings  piles  remain 
partially  or  totally  uncovered.  The 
amended  licenses  would  require  each 
mill  operator  to  establish  a  detailed 
tailings  closure  plan  for  radon  to 
include  key  closure  milestones  and  a 
schedule  for  timely  emplacement  of  a 
permanent  radon  barrier  on  all  non- 
operational  tailings  impoundments  to 
ensure  that  radon  emissions  do  not 
exceed  a  flux  of  20  pCi/m  2-s.  These 
actions,  coupled  with  NRC's 
commitment  to  enforce  the  amended 
licenses,  are  intended  to  provide  the 
basis  for  EPA  to  make  the  requisite 
findings  under  CAA  section  112(d)(9) 
for  rescission  of  subpart  T. 

D.  Settlement  Agreement 

In  light  of  CAA  section  112(d)(9),  and 
in  order  to  foster  a  consensus  approach 
to  regulation  in  this  area,  EPA  then 
commenced  discussions  with  NRC,  the 
American  Mining  Congress  (AMC),  and 
the  Environmental  Defense  Fund  (EDF). 
As  a  result  of  discussions  after 
execution  of  the  MOU,  a  final  settlement 
agreement  was  executed  between  EPA, 
AMC,  EDF,  NRDC  and  individual  site 
owTiers,  to  which  NRC  agreed  in 
principle  by  letter.  The  settlement 
agreement  continues  the  regulatory 
approach  set  forth  in  the  MOU  adding 
extensive  detail  to  that  agreement. 

E.  Actions  by  ^7?C  and  EPA  Pursuant  to 
the  MOU  and  Settlement  Agreement 

1.  EPA  Regulatory  Actions 

On  December  31,  1991,  EPA  took 
several  steps  towards  fulfilling  its 
responsibilities  under  the  MOU  and  in 
implementing  CAA  section  112(d)(9)  by 
publishing  three  Federal  Register  (FR) 
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notices.  In  the  first  notice  (56  FR  67537). 
EPA  published  a  final  rule  to  stay  the 
effectiveness  of  40  CFR  part  61.  subpart 
T,  as  it  applies  to  (fwnere  and  operators 
of  non-operational  uranium  mill  tailings 
disposal  sites  licensed  by  the  NRC  or  an 
Agreement  State.  The  stay  will  remain 
in  effect  until  the  Agency  rescinds  the 
uranium  mill  tailings  NESHAP  at  40 
CFR  part  61,  subpart  T.  However,  if  EPA 
fails  to  complete  that  rulemaking  by 
June  30.  1994.  the  stay  will  expire  and 
the  requirements  of  subpart  T  will 
become  effective. 

In  a  second  notice  published  on 
December  31.  1991,  the  Agency 
proposed  to  rescind  the  NESHAP  for 
radionuclides  that  appears  at  40  CFR 
part  61.  subpart  T.  as  it  applies  to  non- 
operational  uranium  mill  taiUngs 
disposal  sites  licensed  by  the  NRC  or  an 
Agreement  State  (56  FR  67561). 

In  the  third  notice.  EPA  published  an 
advanced  notice  of  proposed 
rulemaking  to  amend  40  CFR  part  192. 
subpart  D  (56  FR  67569)  to  provide  for 
site  closure  to  occur  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee),  and  appropriate 
monitoring  requirements  for  non- 
operational  uranium  mill  tailings  piles. 
These  amendments  would  ensure  timely 
compliance  and  add  monitoring 
requirements  currently  lacking  in  the 
UMTRCA  regulations. 

EPA  published  a  notice  on  June  8, 
1993.  proposing  to  amend  40  CFR  part 
192  subpart  D.  (58  FR  32174).  On 
November  15,  1993.  EPA  published  the 
final  rule  amending  40  CFR  part  192. 
subpart  D.  (58  FR  60340).  This  final  rule 
requires:  (1)  Emplacement  of  a 
permanent  radon  barrier  constructed  to 
achieve  compliance  with,  including 
attainment  of,  the  20  pCi/m  2-s  flux 
standard  by  all  NRC  or  Agreement  State 
licensed  sites  that,  absent  rescission, 
would  be  subject  to  subpart  T;  (2) 
interim  milestones  to  assure  appropriate 
progress  in  em  placing  the  f)ermanent 
radon  barrier  and  (3)  that  site  closure 
occur  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  fectors  beyond  the  control  of 
the  licensee)  after  the  impoundments 
cease  operation.  EPA  announced  a  goal 
that  this  occur  by  December  31,  1997, 
for  those  non-operational  uranium  mill 
tailings  piles  listed  in  the  MOU  between 
EPA.  NRC  and  affected  Agreement 
States  (at  56  FR  67568).  or  seven  years 
af^er  the  date  on  which  the 
impoundments  cease  operation  for  all 
other  piles. 

As  intended  by  EPA.  the  phrase  **as 
expeditiously  as  practicable  considering 
technoiogical  feasibility."  means  as 
quickly  as  possible  considering:  (1)  The 


physical  characteristics  of  the  tailings 
and  sites;  (2)  the  Umits  of  available 
technology;  (3)  the  need  for  consistency 
with  mandatory  requirements  of  other 
regulatory  programs;  and  (4)  factors 
beyond  the  control  of  the  licensee. 
While  this  phrase  does  not  preclude 
economic  considerations  to  the  extent 
provided  by  the  phrase  "available 
technology."  it  also  does  not 
contemplate  utilization  of  a  cost-benefit 
analysis  in  setting  compliance 
schedules.  The  radon  control 
compliance  schedules  are  to  be 
developed  consistent  with  the  ta.-gets  set 
forth  in  the  MOU  as  reasonably  applied 
to  the  specific  circumstances  of  each 
site. 

EPA  recognized  that  the  UMTRCA 
regulatory  scheme  encompasses  a 
design  standard.  EPA  made  minor 
amendments  to  this  scheme  to  better 
facilitate  implementation  of  the 
regulation  without  fundamentally 
altering  the  current  method  of 
compliance.  Subpart  D,  as  amended, 
requires  site  control  to  be  carried  out  in 
accordance  with  a  written  tailings 
closure  plan  (radon),  and  in  a  manner 
which  ensures  that  closure  activities  are 
initiated  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
licensees).  The  tailings  closure  plan 
(radon),  either  as  originally  written  or 
subsequently  amended,  will  be 
incorporated  into  the  individual  site 
licenses,  including  provisions  for  and 
amendments  to  the  milestones  for 
control,  af^er  NRC  or  an  affected 
Agreement  State  finds  that  the  schedule 
reflects  compliance  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  fectors  beyond  the 
control  of  the  licensee).  The  compliance 
schedules  are  to  be  developwd 
consistent  with  the  targets  set  forth  in 
the  MOU  as  reasonably  applied  to  the 
specific  circumstances  of  each  site  with 
a  goal  that  final  closure  occiir  by 
December  31. 1997,  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU  between  EPA.  NRC 
and  affected  Agreement  States  (at  56  FR 
67568).  or  seven  years  after  the  date  on 
which  the  impoundments  cease 
operation  for  all  other  piles.  These 
schedules  must  include  key  closure 
milestones  and  other  milestones  which 
are  reasonably  calculated  to  promote 
timely  compliance  with  the  20  pCi/m^- 
s  flux  standard.  Milestones  which  are 
not  reasonably  calculated  to  advance 
timely  compliance  with  the  radon  air 
emissions  standard,  e.g.  installation  of 
erosion  protection  and  groundwater 
corrective  actions,  are  not  relevant  to 
the  tailings  closure  plans  (radon).  In 


addition,  subpart  D  requires  that 
licensees  ensure  that  radon  closure 
milestone  activities,  such  as  wind 
blown  tailings  retrieval  and  placement 
on  the  pile,  interim  stabilization 
(including  dewatering  or  the  removal  of 
freestanding  Uquids  and  recontouring), 
and  radon  barrier  construction,  are 
undertaken  to  achieve  compliance  with, 
including  attainment  of.  the  20  pCl/mz- 
s  flux  standard  as  expeditiously  as 

!)racticable  considering  technological 
easibility. 

The  goal  of  the  amendments  to 
subpart  D  is  for  existing  sites,  or  those 
that  become  non-operational  in  the 
future,  to  achieve  compliance  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  licensees) 
within  the  time  periods  set  forth  in  the 
MOU,  including  Attachment  A  thereto, 
and  for  new  sites  to  achieve  compliance 
no  later  than  seven  years  after  becoming 
non-operational. 

However,  if  the  NRC  or  an  Agreement 
State  makes  a  finding  that  compliance 
with  the  20  pCi/m^-s  flux  standard  has 
been  demonstrated  through  appropriate 
monitoring,  after  providing  an 
opportunity  for  public  participation, 
then  the  performance  of  the  milestone(s) 
may  be  extended.  If  an  extension  is 
granted,  then  during  the  period  of  the 
extension,  compliance  with  the  20  pCi/ 
m^-s  flux  standard  must  be 
demonstrated  each  year.  Additionally, 
licensees  may  request,  based  upon  cost, 
that  the  final  compliance  date  for 
emplacement  of  the  permanent  radon 
barrier,  or  relevant  mjiestone  set  forth  in 
the  applicable  license  or  incorporated  in 
the  (radon)  tailings  closure  plan,  be 
extended.  The  NRC  or  an  affiected 
Agreement  State  may  approve  such  a 
request  if  it  finds,  after  providing  the 
opportunity  for  public  (>articiparion, 
that:  (1)  Thie  licensee  is  making  good 
faith  efforts  to  emplaca  a  permanent 
radon  barrier  constructed  to  achieve  the 
20  pCiym^s  flux  standard;  (2)  such 
delay  is  consistent  with  the  definition  of 
"available  technology;"  and  (3)  sxich 
delay  will  not  result  in  radon  emissions 
that  are  determined  to  result  in 
significant  incremental  risk  to  the 
public  beakh.  Such  a  finding  should  be 
accompanied  by  new  deadlines  which 
reasonably  correspond  to  the  target 
dates  identified  in  Attachment  A  of  the 
MOU.  (56  FR  67569). 

EPA  expects  the  NRC  and  Agreement 
States  to  act  consistently  with  their 
commitment  in  the  MOU  and  provide 
for  public  notice  and  comment  on 
prof>osals  or  requests  to  (1)  incorporate 
radon  tailings  closure  plans  or  other 
schedules  for  affecting  emplacemant  of 
a  permanent  radon  barrier  into  hcenses. 
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and  (2)  amend  the  radon  tailings  closure 
schedules  as  necessary  or  appropriate 
for  reasons  of  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensees).  Under  the  terms  of  the 
MOU.  NRC  should  do  so  with  notice 
timely  published  in  the  Federal 
Register.  In  addition,  consistent  with 
the  MOU.  members  of  the  public  may 
request  NRC  for  action  on  these  matters 
pursuant  to  10  CFR  2.206.  EPA  also 
expects  the  Agreement  States  to  provide 
comparable  opportunities  for  public 
participation  pursuant  to  their  existing 
authorities  and  procedures. 

The  UMTRCA  regulations,  as 
promulgated  by  EPA  and  implemented 
by  NRC  prior  to  the  1993  amendments, 
while  ultimately  limiting  emissions  to 
the  same  numerical  level  as  subpart  T, 
were  supported  by  a  variety  of  design- 
based  substantive  and  procedural 
requirements  that  speak  to  UMTRCA's 
unique  concern  that  final  site  closure 
occur  in  a  manner  that  will  last  1,000 
years  or  at  least  200  years,  but  did  not 
require  monitoring  of  emissions  to 
confirm  the  performance  of  the  earthen 
cover.  See  generally  10  CFR  part  40, 
appendix  A  and  40  CFR  part  192. 
Subpart  D,  as  amended,  requires  all 
appropriate  monitoring  be  conducted 
pursuant  to  the  procedures  described  in 
40  CFR  part  61,  appendix  B,  Method 
115.  or  any  other  measurement  method 
proposed  by  a  licensee  and  approved  by 
NRC  or  the  affected  Agreement  State  as 
being  at  least  as  effective  as  EPA 
Method  115  in  demonstrating  the 
effectiveness  of  the  permanent  radon 
barrier  in  achieving  compliance  with 
the  20  pCi/m2-s  flux  standard.  After 
emplacement  of  a  permanent  radon 
barrier  designed  and  constructed  to 
achieve  compliance  with,  including 
attainment  of,  the  20  pCi/m^-s  flux 
standard,  the  licensee  shall  conduct 
appropriate  monitoring  and  analysis  of 
the  radon  flux  through  the  barrier.  This 
monitoring  will  verify  that  the  design  of 
the  permanent  radon  barrier  is  effective 
in  ensuring  that  emissions  of  radon-222 
will  not  exceed  compliance  with  the  20 
pCi/m^-s,  as  contemplated  by  40  CFR 
192.32(b)(l)(ii).  EPA  intends  that  the 
permanent  radon  barrier  be  designed  to 
ensure  sustained  compliance  with  the 
20  pCi/m2-s  flux  standard  by  all  sites, 
but  does  not  require  continuous 
emissions  monitoring.  Rather,  a  single 
monitoring  event  may  suffice  to  verify 
the  design  of  the  permanent  radon 
barrier  to  ensure  continued  compliance. 
Note,  however,  that  if  the  NRC  or  an 
Agreement  State  extends  the  time  for 
performance  of  milestones  after  making 
a  finding  that  compliance  with  the  20 
pCi/m^-s  flux  standard  has  been 


demonstrated  by  appropriate 
monitoring,  compliance  with  the  20 
pCi/m'-s  flux  standard  must  be 
demonstrated  each  year  during  the 
period  of  the  extension. 

2.  NRC  Regulatory  Action 

On  November  3, 1993,  NRC  proposed 
uranium  mill  tailings  regulations  to 
conform  the  NRC  requirements  to  EPA's 
proposed  amended  standards  at  40  CFR 
part  192  subpart  D.  (58  FR  58657). 
Section  84a(2)  of  the  Atomic  Energy  Act 
requires  NRC  to  conform  its  regulations 
to  EPA's  regulations  promulgated  under 
UMTRCA.  As  noted  above,  the  existing 
NRC  criteria  while  providing  a 
comprehensive  response  to  EPA's 
general  UMTRCA  standards  did  not 
conftpel  sites  to  proceed  to  final  closure 
by  a  date  certain  nor  did  they  require 
monitoring.  The  proposed  regulations 
amend  Criterion  6  and  add  a  new 
Criterion  6A  and  definitions  to  the 
Introduction  to  appendix  A  to  part  40  of 
title  10  of  the  CFR.  Consistent  with  the 
MOU,  NRC's  proposal  provides  for 
timely  emplacement  of  the  "final"       ^, 
radon  barrier  and  requires  appropriate 
verification  of  the  radon  flux  through 
that  barrier. 

Proposed  Criterion  6  paragraph  2 
provides  for  appropriate  testing  and 
analysis  to  verify  that  the  construction 
of  the  barrier  effectively  controls  radon 
from  uranium  byproduct  material  to  a 
level  not  exceeding  20  pCi/m^-s. 
Paragraph  3  requires  verification  of  the 
radon  flux  to  be  conducted  over  the 
covered  portion  of  the  pile  or 
impoundment  if  phased  emplacement  of 
the  barrier  is  authorized.  Paragraph  4 
would  require  reporting  and 
recordkeeping. 

As  proposed.  Criterion  6A  addresses 
the  timeliness  of  complying  with  the 
requirements  of  Criterion  6  as  applied  to 
uranium  mill  tailings.  Paragraph  1 
would  require  compliance  with 
Criterion  6  as  expeditiously  as 
practicable  considering  technological 
feasibility  after  a  pile  or  impoundment 
containing  uranium  byproduct  materials 
ceases  operation.  In  addition,  this 
paragraph  would  require  inclusion  of 
specified  interim  milestones  in  the 
individual  site  license.  Proposed 
Criterion  6A  also  sets  forth  the 
conditions  for  Commission  approval  of 
extensions  for  performance  of 
milestones  and  continued  acceptance  of 
uranium  byproduct  and  other  materials 
in  the  pile  or  impoundment.  See 
Proposed  10  CFR  part  40  appendix  A 
Criterion  6A  paragraphs  2  and  3  at  58 
FR  58664. 


3.  Amendment  of  NRC  and  Agreement 
State  Licenses 

Consistent  with  their  commitments 
under  the  MOU,  as  well  as  EPA's 
previous  proposal  to  rescind  subpart  T 
(56  FR  67561  December  31, 1991),  NRC 
and  the  affected  Agreement  States 
agreed  to  amend  the  licenses  of  all  non- 
operational  uranium  mill  tailings  sites 
to  ensure  inclusion  of  schedules  for 
emplacing  a  permanent  radon  barrier  on 
the  tailings  impoundments,  as  well  as 
interim  milestones  (e.g.,  wind  blown 
tailings  retrieval  and  placement  on  the 
pile,  interim  stabilization  and  radon 
barrier  construction).  To  this  end,  NRC 
and  the  Agreement  States  requested  the 
licensees  to  voluntarily  seek  amended 
licenses  and  have  completed  processing 
those  requests.  NRC  has  continued  the 
spirit  of  cooperation  between  EPA  and 
NRC  by  keeping  the  Agency  apprised  of 
the  status  of  the  approval  of  reclamation 
plans  and  amendment  of  licenses. 

As  of  September  30, 1993,  NRC  and 
the  Agreement  States  had  completed  all 
license  amendments  for  closure  of 
licensed  non-operational 
impoundments,  with  the  exception  of 
the  license  amendment  for  the  Atlas  site 
located  in  Moab,  Utah. 

NRC  informed  EPA  by  letter  that  the 
Commission  received  extensive 
comments  on  NRC's  July  20, 1993 
proposal  to  approve  the  Atlas 
reclamation  plan,  including  the  closure 
schedule  and  interim  milestones 
required  by  the  MOU,  and  the 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  for  the 
Atlas  mill.  NRC  rescinded  its  Finding  of 
No  Significant  Impact  for  the  Atlas  mill 
in  October  1993.  58  FR  52516  (October 
8, 1993).  One  issue  appears  to  be  the 
potential  for  flooding  of  the  Atlas 
impoundment  if  it  is  reclaimed  on-site, 
due  to  the  proximity  of  the  site  to  the 
Colorado  River.  This  concern  and  others 
appear  to  have  caused  delays  in  the 
license  amendment  for  this  site.  NRC 
informed  EPA  it  intends  to  reassess  the 
reclamation  plan  for  that  site  and 
prepare  a  report.  Based  on  the  results  of 
that  reassessment,  the  NRC  will 
determine  what  the  next  steps  should 
be.  In  its  reassessment  of  the 
reclamation  plan,  NRC  will  obtain  input 
from  Federal,  State,  and  local 
representatives.  NRC  is  actively 
pursuing  a  timely  final  decision  on  the 
Atlas  site  location  and  its  reclamation 
plan.  To  this  end,  NRC  informed  EPA  by 
letter  dated  December  28, 1993,  that 
NRC  has  conducted  several  meetings 
with  the  various  representatives 
enumerated  above  and  has  requested 
additional  technical  information  from 
the  licensee. 
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The  near  edge  of  town  is  located 
about  2  km  to  the  east  of  the  Atlas 
tailings  impoundment.  However,  it 
appears  the  area  within  a  1.5  km  radius 
of  the  Atlas  mill  tailings  impoundment 
site  is  sparsely  populated.  An  interim 
cover  is  being  placed  over  the 
Impoundment  for  radon  emission 
control  as  the  Atlas  tailings 
impoundment  dries  sufficiently  to  allow 
access  of  the  necessary  equipment.  As 
discussed  in  the  Background 
Information  Document  (BID)  for  the 
amendments  to  40  CFR  192  subpart  D, 
interim  covers  signiBcantly  reduce 
radon  emissions.  Technical  Support  for 
Amending  Standards  for  Management  of 
Uranium  Byproduct  Materials:  40  CFR 
Part  192  Background  Information 
Document.  EPA  402-R-93-O85.  October 
1993. 

If  the  1996  MOU  target  date  for 
emplacement  of  the  permanent  radon 
barrier  is  extended  by  NRC.  EPA  will 
review  such  an  extension  at  that  time. 
Under  the  present  circumstances,  it 
appears  an  extension  of  the  MOU  target 
date  would  be  consistent  with  the 
factors  to  be  considered  under  the  "as 
expeditiously  as  practicable"  standard  ■ 
at  40  CFR  section  192.32(a)(3)(i),  since 
there  may  be  a  need  for  consistency 
with  mandatory  requirements  of  other 
regulatory  programs  (i.e.,  NEPA)  and 
there  may  be  factors  beyond  the  control 
of  the  licensee.  40  CFR  section 
192.3 l(k).  Based  on  representations 
from  NRC,  EPA  beheves  that  the  extra 
time  NRC  is  taking  to  further  review  the 
proposed  Atlas  mill  site  reclamation 
plan  is  necessary  to  address  the  large 
amount  of  public  comments  received 
and  that  it  will  result  in  a  final  solution 
that  is  more  responsive  to  public 
comment. 

NRC  and  the  affected  Agreement 
States  have  also  agreed  to  enforce  the 
provisions  of  the  amended  licenses  to 
ensure  compliance  with  the  new 
schedules  for  emplacing  the  permanent 
radon  barriers,  including  interim 
milestones,  and  to  ensure  (and  verify) 
the  efticacy  of  the  design  and 
construction  of  the  barrier  to  achieve 
compliance  with  the  20  pCi/m2-s  flux 
standard  contained  in  the  amendments 
to  subpart  D. 

m.  Proposed  Rule  To  Rescind  40  CFR 
Part  61,  Subpart  T  for  ?^C  and 
Agreement  State  Licensees 

EPA  is  proposing  to  rescind  subpart  T 
as  it  applies  to  non-operational  uranium 
mill  tailings  dis{>osal  sites  licensed  by 
NRC  or  an  affected  Agreement  State. 
The  Agency  sets  forth  this  proposal 
pursuant  to  its  authority  under  CAA 
section  112(d)(9),  as  amended  in  1990. 
The  support  for  this  proposal  includes 


(1)  The  MOU,  which  reflects 
consultation  with  NRC  and  the  affected 
Agreement  States  and  sets  forth  a  course 
of  conduct  that  v^ll  bolster  NRC's 
regulatory  program  under  UMTRCA  so 
that  it  is  protective  of  public  health  with 
an  ample  margin  of  safety,  (2)  the 
settlement  agreement  which  adds 
comprehensive  detail  to  the  MOU,  (3) 
EPA's  amendments  to  40  CFR  part  192 
subpart  D,  (4)  the  relevant  license 
amendments,  to  date,  and  (5)  expected 
amendments  by  NRC  to  its 
implementation  regulations  at 
Appendix  A,  10  CFR  part  40. 

A.  Proposed  EPA  Determination  Under 
CAA  Section  1 12(d)(9) 

1.  Background 

Section  112(d)(9)  authorizes  EPA  to 
decline  to  regulate  radionuclide 
emissions  from  NRC-licensees  under  the 
CAA  provided  that  EPA  determines,  by 
rule,  and  after  consultation  with  NRC, 
that  the  regulatory  scheme  established 
by  NRC  protects  the  public  health  with 
an  ample  margin  of  safety.  The 
legislative  history  of  section  112(d)(9) 
provides  additional  guidance  as  to  what 
is  meant  by  "an  ample  margin  of  safety 
to  protect  the  public  health"  and  what 
process  the  Administrator  should  follow 
in  making  that  determination  in  a 
rulemaking  proceeding  under  section 
112(d)(9).  The  Conference  Report  points 
out  that  the  "ample  margin  of  safety" 
Hnding  under  section  112(d)(9)  is  the 
same  "ample  margin  of  safety" 
requirement  that  was  contained  in 
section  112  of  the  CAA  prior  to  its 
amendment  in  1990.  The  conferees  also 
made  clear  that  the  process  the 
Administrator  was  expected  to  follow  in 
making  any  such  determination  under 
section  112(d)(9)  was  that  "required 
under  the  decision  of  the  U.S.  Court  of 
Appeals  in  NRDCv.  EPA.  824  F.2d  1146 
(D.C.  Or  1987)  [Vinyl  Chloride)."  H.R. 
Rep.  952, 101st  Cong.,  2d  Sess.  339 
(1990). 

EPA  has  already  made  a 
determination  in  promulgating  subpart 
T  that  compliance  with  the  20 
pCi/m2-s  standard  protects  public 
health  with  an  ample  margin  of  safety. 
EPA  conducted  a  risk  analysis  in 
promulgating  subi>art  T  in  1989.  At  that 
time,  EPA  determined  that  the  20 
pCi/ra2-s  flux  standard  was  a  "baseline" 
that  was  provided  by  EPA's  general 
UMTRCA  standards  at  40  CFR  part  192 
subpart  D.  EPA  further  determined  that 
compliance  with  that  baseline  would  be 
protective  of  public  health  with  an 
ample  margin  of  safety.  EPA 
promulgated  subpart  T  to  ensure 
achievement  of  the  flux  standard  at  non- 
operational  sites  in  a  timely  manner.  In 


conducting  this  rescission  rulemaking, 
EPA  is  not  revisiting  the  risk  analysis 
nor  decision  methodology  that 
supported  the  promulgation  of  subpart 
T;  rather,  EPA  is  only  visiting  whether 
NRC's  regulatory  program  under 
UMTRCA  will  meet  the  20  pCi/mz-s 
flux  standard  established  in  subpart  T  as 
being  a  safe  level  in  a  timely  manner 
thereby  rendering  subpart  T 
unnecessarily  duplicative. 

EPA's  proposed  determination  that 
the  NRC  regulatory  program  protects 
public  health  with  an  ample  margin  of 
safety  includes  a  finding  that  NRC  and 
the  affected  Agreement  States  are 
implementing  and  enforcing,  in 
significant  pdrt  on  a  programmatic  and 
site-specific  basis:  (1)  The  regulations 
governing  the  disposal  of  uranium  mill 
tailings  promulgated  by  EPA  and  NRC 
consistent  with  the  settlement 
agreement  described  above;  and  (2)  the 
operating  license  (i.e.,  tailings  closure 
plan)  requirements  that  establish 
milestones  for  the  purpose  of  emplacing 
a  permanent  radon  barrier  that  will 
achieve  compliance  with  the  20 
pCi/m2-s  flux  standard.  In  addition,  in 
determining  whether  EPA's  and  NRC's 
regulatory  changes  have  been  effectively 
promulgated,  EPA  will  assess  whether 
any  judicial  challenge  to  these 
regulations  is  pending  and,  if  so, 
whether  such  challenge  presents  a 
significant  risk  of  interference  with  the 
purposes  and  objectives  of  the  MOU,  as 
reflected  in  the  regulatory  changes. 

2.  EPA's  UMTRCA  Standards 

As  discussed  above,  EPA  has 
modified  its  UMTRCA  regulations  (40 
CFR  part  192  subpart  D)  to  require 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(and  factors  beyond  the  control  of  the 
licensee),  and  to  require  appropriate 
monitoring  to  verify  the  efficacy  of  the . 
design  of  the  permanent  radon  barrier. 
By  definition,  no  more  rapid 
compliance  can,  as  a  practical  matter 
occur,  because  this  schedule  represents 
the  earliest  that  the  sites  could  be 
closed.  EPA  expects  that  these 
compliance  schedules  will  be  developed 
consistent  with  the  targets  set  forth  in 
the  MOU  as  reasonably  applied  to  the 
specific  circumstances  of  each  site. 

When  EPA  promulgated  subpart  T  it 
recognized  that  many  sources  might  not 
be  able  to  comply  with  the  two  year 
compliance  date  then  required  pursuant 
to  section  112.  Based  on  this,  subpart  T 
includes  a  provision  that  in  such  a  case 
EPA  would  "establish  a  compliance 
agreement  which  will  assure  that 
disposal  will  be  completed  as  quickly  as 
possible."  40  CFR  61.222(b).  The  time 
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period  required  for  closure  under 
subpart  D  embodies  the  same  approach. 
In  practice,  therefore,  both  subpart  T 
and  subpart  D  establish  the  same  basic 
timefraines  for  achievement  of  the  flux 
standard.  Assuming  NRC  and  the 
Agreement  States  faithfully  implement 
subpart  D  and  the  license  amendments 
required  under  subpart  D,  EPA  would 
not  expect  there  to  be  any  significant 
difference  between  these  two  programs 
in  the  amount  of  time  required  for  sites 
to  comply  with  the  flux  standard. 

As  disoissed  above,  subpart  D  as 
amended,  provides  that  NRC  may  grant 
an  extension  of  time  to  comply  with 
either  of  the  following  deadlines:  (1) 
Performance  of  milestones  based  upon  a 
finding  that  compliance  with  the  20 
pCi/m2-»  flux  standard  has  been  met.  or 
(2)  final  compliance  beyond  the  date  or 
relevant  milestone  based  upon  cost. 
EPA  considers  these  two  bases  upon 
which  NRC  may  grant  an  extension  to 
be  mutually  exclusive.  i.e..  a  request  for 
a  specific  extension  may  be  based  on 
one  or  the  other  but  not  both  grounds. 
If  a  milestone  is  being  extended  for  a 
basis  other  than  cost  such  an  extension 
may  be  granted  if  NRC  finds  that 
compliance  with  the  20  pCi/m^-s  flux 
standard  has  been  demonstrated  using 
EPA  Method  115  or  an  NRC  approved 
alternative.  In  addition  the  site  must 
continue  to  demonstrate  compliance 
with  this  flux  standard  on  an  annual 
basis.  However,  if  a  licensee  requests 
extension  of  the  final  compliance  date 
(or  relevant  milestone)  based  upon  cost, 
such  an  extension  may  only  be  granted 
if  NRC  finds  that  the  three  criteria 
specified  in  40  CFR  section 
192.32(aK3Miii)  are  met.  Any  extensions 
of  the  final  compliance  date  based  upon 
cost  will  be  granted  on  a  site-specific 
basis. 

If  a  licensee  requests  an  extension  of 
the  final  compliance  date  based  upon 
cost,  technology  may  not  be  used  as  a 
basis  for  granting  the  extension  unless 
the  costs  are  grossly  excessive,  as 
measured  by  normal  practice  tvithin  the 
industry.  EPA  recognizes  that  the 
emissions  from  the  pile  may  exceed  the 
20  pQ/m^-e  flux  standard  pending  final 
compliance,  but  believes  these  increases 
will  be  min'mni  and  of  limited  duration. 
Further,  a  hfetime  individual  risk  of 
approximately  1  in  10.000  is  considered 
sara  under  the  beoxene  policy  based  on 
70  years  of  exposure.  54  FR  38044 
(September  14. 1989).  EPA  does  not 
anticipate  the  short  extensions  in  the 
time  to  complete  the  radon  barrier 
contemplated  in  subpart  D  and  the 
proposed  NRC  confonning  amendments 
to  increase  the  maidmum  Uietime 
individual  risk  beyond  1  in  10J)00.  the 
level  which  EPA  found  to  protect  the 


public  health  with  an  ample  margin  of 
safety  in  promulgating  subpart  T.  54  FR 
51656  (December  15. 1989).  EPA 
believes  this  is  consistent  with  the 
reaUty  of  short -tenn  risks  from  radon 
emissions  during  the  period  of  delay, 
and  consistent  with  the  risks  associated 
with  negotiated  compliance  agreements 
when  non-operational  sites  foil  to  close 
within  the  two  year  period  required  by 
subpart  T.  EPA  beheves  these  emissions 
should  not  exceed  those  emissions 
which  could  occur  under  subpart  T  if 
compliance  agreements  had  been 
negotiated.  Extensicaos  based  upon  cost 
will  only  be  granted  if  NRC  or  an 
Agreement  State  finds,  after  providing 
an  opportunity  for  public  participation, 
that  the  emissions  caused  by  the  delay 
will  not  cause  significant  incremental 
risk  to  the  public  health.  Additionally, 
a  site  requesting  an  extension  based 
upon  cost  must  demonstrate  that  it  is 
making  a  good  faith  effort  to  emplace 
the  permanent  radon  barrier.  In  many 
situations,  where  an  interim  cover  is  in 
place,  radon  emissions  are  significantly 
reduced  and  tailings  which  are  wet  or 
ponded  emit  no  significant  levels  of 
radon.  EPA  would  also  evaluate 
extensions  under  the  proposed  section 
61.226(c)  provisions  to  determine 
whether  the  Agency  should  reconsider 
the  rescission  and  seek  reinstatement  of 
subpart  T.  on  either  a  programmatic  or 
site-specific  basis.  Thus,  under  the 
circumstances.  EPA  believes  affording 
authority  for  extensions  of  the  final 
compliance  date  based  upon  cost  is  not 
inconsistent  with  protecting  the  public 
health  and  today's  proposal. 

Additionally.  NRC  or  an  Agreement 
State  may  extend  the  date  for 
emplacement  of  the  radon  barrier  based 
on  "factors  beyond  the  control  of  the 
licensee."  as  that  term  is  implicit  in  the 
definition  of  "as  expeditiously  as 
practicable."  EPA  understands  that 
under  subpart  D's  provisions  there  is  no 
bar  to  NRC  or  an  Agreement  State 
reconsidering  a  prior  decision 
establishing  a  date  for  emplacement  of 
the  radon  barrier  that  meets  the 
standard  of  "as  expeditiously  as 
possible."  Such  reconsideration  could, 
for  example,  be  based  on  the  existence 
of  factors  beyond  the  control  of  the 
licensee,  or  on  a  change  in  any  of  the 
various  factors  that  must  be  considered 
in  establishing  a  date  that  meets  the  "as 
expeditious  as  practicable"  standard  of 
§  192.32(aK3)(i).  However  EPA  stresses 
that  such  a  change  in  circiunstances 
would  not  automatically  lead  to  an 
extension.  It  would  be  incumbent  on 
NRC  or  an  Agreement  State  to  evaluate 
all  the  factors  relevant  under 
§  192.32(a)(3)(i}  before  it  could  change  a 


previously  established  milestone  or  date 
for  emplacement  of  the  final  barrier,  and 
any  new  date  would  have  to  meet  the 
standard  set  out  in  §  192.32(a)(3Ki). 
Finally.  NRC's  and  Agreement  States' 
authority  to  reconsider  previously 
established  milestones  or  dates  would 
include  authority  to  shorten  or  speed  up 
such  dates,  as  well  as  extend  them.  EPA 
also  expects  that  public  participation 
consistent  with  that  level  of 
participation  provided  in  the  MOU  and 
the  settlement  agreement  will  be 
afforded  the  public  by  NRC  and  the 
Agreement  States  in  amending  the 
licenses  due  to  "factors  beyond  the 
control  of  the  licensee."  or  for  any  other 
basis. 

3.  NRC's  Proposed  Conforming 
Regulations 

As  discussed  previously.  NRC  has 
prop>osed  regulations  to  conform 
appendix  A  of  10  CFR  part  40  to  EPA's 
general  standards  promulgated  under 
UMTRCA;  the  proposed  rule  is 
currently  in  the  public  comment  stage 
58  FR  58657  (November  3.  1993). 
Because  the  public  process  may  alter  the 
final  rule,  especially  since  an  alternative 
for  Criterion  6A  paragraph  2  was 
proposed.  EPA  believes  that  the 
adequacy  of  the  NRC  conforming 
regulations  can  only  be  determined  after 
the  NRC  conforming  regulations  are 
finalized.  In  making  this  determination. 
EPA's  decision  will  be  based  upon  the 
Commission's  final  nde  which  must 
implement  40  CFR  part  192.  subpart  D. 
EPA  will  determine  whether  NRC's 
regulations  support  rescission  in  its 
final  rule  to  rescind  subpart  T.  EPA  is 
inviting  comments  as  to  whether  NRC's 
proposed  conforming  regulations 
support  EPA's  proposal(s)  to  rescind 
subpart  T  by  either  adeqiiately  and 
appropriately  implementing  EPA's 
amenoroents  to  40  CFR  part  192. 
subpart  D.  or  may  reasonably  be 
expected  to  do  so  prior  to  rescission  of 
subpart  T. 

4.  License  Amendments  to  Date 

Table  1  illustrates  that  all  NRC  and 
affected  Agreement  State  Ucenses. 
except  one.  have  been  modified 
pursuant  to  the  MOU.  Attachment  A  to 
the  MOU.  developed  in  conjunction 
with  eadj  site  and  considering  the 
particular  circumstances  of  that  site, 
lists  target  dates  for  emplacement  of  the 
permanent  radon  barrier  with  "a 
guiding  objective  that  this  occur  to  all 
current  disposal  sites  by  the  end  of 
1997.  and  within  seven  years  of  tvhen 
the  existing  operating  and  standby  sites 
cease  operation."  56  FR  67568 
(December  31. 1991).  The  MOU  requires 
NRC  and  the  Agreement  States  to 
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"ensure  .  .  .  that  cover  emplacement  on 
the  tailings  impoundments  occurs  as 
expeditiously  as  practicable  considering 
both  short-term  reductions  in  radon 
releases  and  long-term  stability  of  the 


uraniiun  mill  tailings."  Id.  The 
compliance  schedules  are  to  be 
developed  consistent  with  the  MOU 
targets  as  reasonably  applied  to  the 
specific  circimisiances  of  each  site  with 


a  goal  that  final  closure  occur  by 
December  31, 1997,  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU. 


Table  l  .—Status  of  Reclamation  Plans  for  Non-Operational  Uranium  Mill  Tailings  Impoundments  ' 


Facility 


Approval  date 

for  reclamation 

plan 


Approval  date 

for  reclamation 

milestones 


MOU  date  for 

firud  radon 

cover 


License  date  for 
final  radon  cover 


ANC.  Gas  H«ls,  WY 


4/10/83 


ARCO  Coal,  Bluewater,  New  Mexico 

Atlas,  Moab,  Utah  

Corxxx),  Conquista.  Texas  

Ford-Dawn  Mining,  Ford,  WA 

Hecia  MJntf>g,  Duna,  CO 

Homestake  Milan,  NM  „ 

Pattifinder-Lucky  Mc,  Gas  Hills,  Wyoming 

PetrotomicS^  Shirtey  Basin.  WY 

Quivira.  Ambrosia  Lake,  NM  

Rio  Algom,  Listx>n,  UT  

Sohio  L-Bar,  Cebolleta,  New  Mexico  

UMETCO,  Gas  Hills,  Wyoming  


UMETCO.  Mayt)ell,  CO  

UMETCO.  Uravan.  CO 

UNC,  Church  Rock.  NM  

Union  Pacific,  Bear  Creek,  Wyoming 

WNI,  Shen^vood.  WA 

WNI,  Spilt  Rock.  WY  


1/30/92 

(3) 

9/8«3 

9/30/93 

9/30/93 

7/23/93 

9/17/93 

10/23/89 , 

10/5«0 „. 

9/29«3 

5/1/89 

Various-earty 
80s. 

7/30/93 

12/31/87 

3/1 1/92 

4/3«2 

9/30«3 

6/17/93 


11/5/92 

11/9/92 
11/4/92 
9/8/93 
9/30/93 
9/30/93 
11/9/92 

12/29/92 
1/21/93 
1/22«3 

12/31/96 
11/4/92 
12/2/92 

7130/93 
12/31/87 
10/29/92 
11/5/92 
9/30/93 
11/5/92 


1995 

1995 
1996 
1996 
2010 
1997 
5  1996/2001 
1998 
1995 
1997 
1996 
1992 
1995 

1997 
•2002 
1997 
1996 
1996 
1995 


12/31/94 

25/30«6 

12/28/94 

12/31/96 

12/31/93 

«12/31/18 

■  12/31/95 

612/31/01 

9/30/98 

12/31/95 

12/31/97 

12/31/96 

12/31/92 

12/31/95 

12/31/97 
12A31/96 
12/31/97 
12/31/96 
<1/31/98 
12/31/94 


1  NRC  ar>d  the  affected  Agreement  States  committed  to  complete  review  and  approval  of  reclanution  plants,  including  schedules  for  emplace- 
ment of  earthem  covers  on  norvoperational  tailings  impourvJments  by  September  30.  1993. 

2  Two  impeundments;  1996  date  is  (or  impoundment  which  was  accepting  waste  from  off-site  for  disposal.  Licemee  has  requested  an  amerxl- 
ment  for  a  or>e  year  extension  of  dates  for  ptacen>ent  of  radon  barrier  on  the  two  piles. 

3  Delayed  pending  resolution  of  issues  raised  In  response  to  Federal  Register  notice  dated  July  20. 1993. 
«Ck}sure  date  change  is  t>ecause  of  groundwater  remediation  schedule. 

6  Two  impoundments:  large  impourxJment  to  be  completed  tjy  1 996,  smalt  impour>dment  by  2001 .  Final  radon  tarrier  placement  over  the  entire 
pile  shall  be  completed  wrttm  two  years  of  completion  of  grouridwater  corrective  actions. 
"  Date  In  the  MOU  is  for  final  reclamation. 


EPA  believes  the  NRC  and  the 
Agreement  States  are  acting  in  good 
faith  to  implement  their  commitments 
imder  the  MOU  by  amending  the  site 
licenses.  The  license  amendments  by 
NRC  and  the  affected  Agreement  States 
appear  to  reflect  closure  as 
expeditiously  as  practicable,  thus 
supporting  rescission  of  subpart  T  and 
a  determination  that  the  NRC  program 
protects  public  health  with  an  ample 
margin  of  safety.  In  addition,  consistent 
with  their  commitments  under  the 
MOU,  NRC  and  the  affected  Agreement 
States  are  providing  opportunities  for 
public  participation  in  the  license 
amendment  process. 

The  license  amendments  noted  in 
Table  1  reflect  consistent  application  of 
the  dates  contained  in  the  MOU.  Three 
exceptions  are  worth  noting.  First, 
although  the  license  amendment  for  the 
Atlas  site  is  not  complete,  EPA  is 
confident  that  NRC  is  actively  pursuing 
final  resolution  of  the  pending 
reclamation  plan.  Pending  final 
approval  of  a  reclamation  plan,  the 
Atlas  site  is  continuing  to  emplace  an 


interim  cover  on  the  pile  to  control 
radon  emissions. 

Second,  the  license  amendments  for 
the  ANC  Gas  Hills  site  address  two 
separate  impoundments.  Consistent 
with  the  MOU.  the  license  amendment 
for  the  non-operational  impoundment 
contains  a  December  31. 1994.  date  for 
emplacement  of  the  permanent  radon 
barrier.  Additionally,  an  impoundment 
previously  designated  as  operational  for 
in-situ  waste  disposal  is  now  non- 
operational.  Emplacement  of  the 
permanent  radon  barrier  on  this  second 
impoundment  is  scheduled  to  be 
completed  by  June  30.  1996,  well  within 
the  seven  year  goal  of  the  MOU  for 
impoundments  which  cease  operations 
after  December  31, 1991. 

Lastly,  the  license  amendment  dates 
for  two  additional  sites,  the  Ford-Dawn 
Mining  site  and  the  WNI  site  both 
located  in  the  Agreement  State  of 
Washington,  are  also  beyond  the  dates 
contained  in  the  MOU.  However, 
Washington  State  notes  that  for  these 
sites  the  closure  date  was  changed 
because  of  the  groundwater  remediation 
schedule,  and  the  difficulty  experienced 


in  drying  the  piles  due  to  the 
evaporation  and  precipitation  rates.  In 
sum,  EPA  believes  that  the  license 
amendments  adopted  by  NRC  and  the 
Agreement  States  to  date  reflect  a  good 
faith  attempt  to  implement  the  MOU 
and  require  closure  of  the  sites  as 
expeditiously  as  practical  considering 
technological  feasibility. 

While  NRC  and  the  Agreement  States 
have  obtained  license  amendments  for 
all  but  one  of  the  relevant  sites,  they 
have  not  as  of  yet  established  a  record 
for  enforcement  of  these  milestones, 
including  action  on  requests  for 
extensions.  Based  on  NRC 
representations,  no  milestones  occurring 
after  the  date  of  the  MOU,  October  1991, 
have  been  missed  and  as  included  in 
footnote  2  of  Table  1.  an  application  for 
an  extension  is  pending  but  no  action 
has  been  taken.  However,  given  their 
response  to  the  requirements  of  the 
MOU,  and  the  rulemaking  being 
conducted  by  NRC  to  implement  the 
requirements  of  subjMrt  D,  EPA  believes 
it  may  well  be  able  to  conclude  that  the 
milestones  established  in  the  licenses 
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for  emplacement  of  the  pennanent 
radon  barrier  (i.e..  the  tailings  closure 
plan  (radon))  will  be  implemented  and 
enforced  in  significant  part  on  a 
programmatic  and  site-specific  basis. 
The  relevant  portions  of  the  amended 
licenses  have  been  placed  in  the  docket 
for  this  action,  as  well  as  letters  from 
NRC  to  EPA  apprising  the  A^ncy  of  the 
status  of  the  license  amendments. 

EPA  and  NRC  have  completed  many 
actions  required  by  the  MOU.  including: 
re\'ising  the  NRC  and  affected 
Agreement  State  licenses  to  reflect  the 
MOU  requirements,  promulgating 
amendments  to  EPA's  UMTRCA 
regulations  at  40  CFR  part  192.  subpart 
D.  and  proposing  to  conform  the  NRC 
regulations  at  40  CFR  part  10  to  EPA's 
revised  UMTRCA  regulations.  Based  on 
EPA's  review,  to  date,  of  the  regulatory 
program  established  by  NRC  under 
L'MTRCA  (as  contained  at  10  CFR  part 
40.  appendix  A),  EPA  has  determined 
that,  once  the  timing  and  monitoring 
concerns  are  fully  and  finally  addressed 
consistent  with  EPA's  UMTRCA 
standards,  as  well  as  consistent  with 
and  including  the  other  actions  (e.g., 
license  amendments)  contemplated  b>' 
the  MOU.  the  NRC  criteria  %viU  result  in 
reclamation  designs  and  schedules  fully 
adequate  to  ensure  compliance  with  the 
20  pCi/m2-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feesibility  (including 
factors  beyond  the  control  of  the 
licensee).  Additionally,  EPA  expects 
that  when  the  NRC  regulations  are 
finally  amended,  the  Agency  should  be 
able  to  find  that  NRC  and  the  affected 
Agreement  States  are  or  will  be 
implementing  and  enforcing,  in 
significant  part,  the  regulations 
governing  disposal  of  tailings  and  the 
operating  license  requirements  (tailings 
closure  plan  (radon))  that  establish 
milestones  for  emplacement  of  a 
permanent  radon  barrier  that  will 
achieve  compliance  with  the  20  pCi/m^- 
s  flux  standard  on  a  programmatic  and 
a  site-specific  basis.  The  Agency  intends 
"in  significant  part"  to  mean  that  NRC 
or  an  affected  Agreement  State  is 
implementing  and  enforcing  the 
regulatory  and  operating  license 
requirements  in  a  manner  that  EPA 
reasonably  expected  to  not  materially 
(i.e.,  more  than  de  minimis)  >  interfere 
with  compliance  with  the  20  pCi/m*-s 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  As  part  of  its 
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determination.  EPA  requests  comments 
on  whether  any  judicial  challenge  to 
EPA's  and  NRC's  regulations  are  to  be 
expected  and  whether  such  challenge 
presents  a  significant  risk  of  interference 
with  the  purposes  and  objectives  of  the 
MOU.  as  reflected  in  the  regulatory 
changes  as  part  of  its  determination  of 
whether  EPA's  and  NRC's  regulatory 
changes  have  been  effectively 
promulgated. 

EPA  does  not  intend  to  take  final 
action  on  its  proposals  until  NRC's 
regulations  at  10  CFR  part  40,  appendix 

A,  are  effectively  revised,  as  necessary 

and  appropriate  to  implement  the    

revisions  to  EPA's  regulations  at  40  CFR 
part  192,  subpart  D.  EPA  does  intend, 
however,  to  take  final  action  on  the 
proposed  rescission  prior  to  the  time 
compliance  with  the  20  pCi/m^-s  flux 
standard  is  achieved  at  all  sites. 

B.  Reconsideration  Provisions 

Under  the  Atomic  Energy  Act,  NRC 
has  the  authority  to  waive,  for  reasons 
of  practicability,  the  dual  requirement  of 
the  MOU  that  compliance  with  the  20 
pCi/m2-s  flux  standard  occur  as 
expeditiously  as  practicable  considering 
technological  feasibility.  42  U.S.C. 
2114(c).  NRC  considers  the  term 
"practicability"  to  include  certain 
economic  considerations  not 
contemplated  by  the  requirement  of  the 
MOU  that  comphance  occuj  as 
expeditiously  as  practicable  considering 
technological  feasibility.  In 
promulgating  subpart  "T,  the  CAA  did 
not  permit,  and  EPA  did  not  consider. 
site-sf>ecific  waivers  from  ultimate 
compliance  with  that  standard.  Thus,  as 
a  theoretical  matter,  EPA  recognized  in 
its  December  1991  proposal  that  this 
waiver  authority  might  be  exercised  in 
a  manner  not  addressed  in  the  MOU 
even  after  the  UMTRCA  regulations 
have  been  promulgated  and  each  license 
amended,  although  EPA  has  no  reason 
to  believe  such  relaxation  of  restriction 
will  actually  occur.  Ne\'ertheless,  EPA 
recognized  that  this  authority  would  not 
exist  under  the  CAA  and  subpart  T  and. 
thus,  there  is  some  concern  over  the 
potential  for  deviation  from  the 
agreements  contained  'm  the  MOU. 

1.  December  31. 1991  Proposed  Rule  To 
Rescind  subpart  T 

In  response  to  the  concern  over  the 
waiver  authority  in  the  Atomic  Energy 
Act,  and  in  order  to  ensure  its  exercise 
does  not  alter  EPA's  finding  that  the 
NRC  regulatory  program  protects  public 
health  with  an  ample  margin  of  safety. 
EPA  announced  in  its  December  31 , 
1991,  proposal  that  certain  conditions 
and  grounds  for  reconsideration  would 
be  included  in  any  final  decision  to 


rescind  subpart  T.  In  this  way,  EPA 
might  base  its  rescission  finding  upon 
its  view  of  the  NRC  regulatory  program 
contemplated  by  the  MOU  at  the  time  of 
taking  final  action,  while  also  providing 
some  assurance  that  EPA  would  revisit 
that  finding  should  NRC  or  the  affected 
Agreerhent  States  substantially  deviate 
from  that  program.  Thus,  in  December 
1991,  EPA  .proposed  certain  conditions 
and  grounds  for  reconsideration,  to 
provide  assurance  that  any  finding  by 
the  Agency  that  the  NRC  program  is 
sufficient  to  justify  rescission  of  subpart 
T  under  CAA  section  112(d)(9)  would 
be  revisited  if  the  NRC  program  is 
actually  implemented  in  a  manner 
inconsistent  with  that  finding.  The 
specific  reconsideration  options 
proposed  by  EPA  were  published  at  56 
FR  67565  (December  31, 1991). 

2.  Reconsideration  Options 

EPA  has  reviewed  the  various  options 
for  reconsideration  proposed  in 
December  1991  in  light  of  the 
comprehensive  details  added  to  the 
terms  of  the  MOU  by  the  settlement 
agreement  finalized  in  April  1993.  EPA 
is  now  proposing  an  additional 
reconsideration  option  that  is  a 
combination  of  the  options  proposed  in 
December  1991.  It  is  in  effect  a  hybrid 
of  that  December  1991  proposal.  While 
EPA  is  not  withdrawing  its  prior 
reconsideration  proposal  and  the 
reconsideration  options  contained 
therein,  the  additional  reconsideration 
option  proposed  today  is  currently 
preferred  by  EPA. 

EPA  believes  the  following 
reconsideration  provisions,  which 
include  both  programmatic  and  site- 
specific  bases  for  reinstatement, 
represent  a  comprehensive  approach 
under  both  the  MOU  and  settlement 
agreement.  EPA  requests  comment  on 
these  proposed  reconsideration 
provisions.  The  Agency  notes  that  the 
20  pCi/m*-s  fltix  standard  mtist  be  met 
by  all  sites  as  provided  by  40  CFR  part 
192.  subpart  D.  EPA  does  not  intend  to 
reconsider  the  decision  to  rescind 
subpart  T  for  any  site  that  is  in  fact 
meeting  the  20  pCi/m^-s  flux  standard, 
absent  other  factors  that  would  indicate 
the  need  for  reinstatement. 

Today's  proposal  establishes  an 
obligation  for  the  Administrator  to 
reinstate  subpart  T  as  applied  to  owners 
and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites 
licensed  by  NRC  or  an  affected 
Agreement  State  provided  certain 
conditions  are  met.  Additionally, 
today's  proposal  sets  forth  the 
procedures  for  EPA  to  act  on  a  petition 
to  reconsider  rescission  of  subpart  T 
which  seeks  such  reinstatement. 
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However,  the  proposed  provisions  are 
not  intended  to  be  exclusive.  EPA 
reserves  the  right  to  initiate 
reinstatement  of  subpart  T  if 
appropriate.  PursiMOt  to  section  553(e) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553(e)  interested  persons  may 
petition  the  EPA  to  initiate 
reinstatement  of  subpart  T,  in  addition 
to  petitions  for  reinstatement  under  the 
procedures  prof)osed  today. 

The  proposed  reconsideration 
provisions  establish  procedures  for 
persons  to  petition  n*A  for 
reconsideration  of  the  rescission  and 
seek  reinstatement  of  subpart  T  and 
EPA's  response  to  such  petitions. 
Provisions  for  the  substantive 
conditions  for  reconsideration  of  the 
rescission  of  this  subpart  and 
subsequent  reinstatement  for  NRC- 
licensees  are  also  included.  Under  the 
provisions  proposed  today,  a  person 
may  petition  the  Administrator  for 
reconsideration  of  the  rescission  and 
seek  reinstatement  of  subpart  T  under 
§  61.226(a)  which  provides  for 
programmatic  and  site-specific 
reinstatement.  If  reconsideration  is 
initiated  it  must  be  conducted  pursuant 
to  notice  and  comment  rulemaking.  It  is 
important  that  any  alleged  failures  by 
NRCor  an  affected  Agreement  State  to 
implement  and  enforce  the  regulations 
governing  uranium  mill  tailings  or  the 
applicable  license  requirements  be 
addressed  in  a  timely  manner.  These 
provisions  are  intended  to  ensure  that 
persons  may  seek  recourse  from  the 
Administrator  if  they  are  adversely 
affected  by  the  failure  of  NRC  or  an 
affected  Agreement  State  to  implement 
and  enforce,  in  significant  part,  on  a 
programmatic  and  a  site-specific  basis 
the  regulations  governing  the  disposal  of 
uranium  mill  tailings  promulgated  by 
EPA  and  NRC,  requirements  of  the 
tailings  closure  plan  or  operating  license 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard.  Thus,  EPA  is  proposing  to 
establish  a  non-discretionary  duty  to 
take  final  action  granting  or  denying  an 
authorized  petition  for  reconsideration 
of  the  rescission  of  subpart  T  within  300 
days  of  receipt  of  the  petition.  If  EPA 
grants  such  petition  it  would  then 
proceed  to  initiate  rulemaking  to 
reinstate  subpart  T.  This  rulemaking, 
however,  is  not  subject  to  the  300  day 
time  period.  This  schedule  is  intended 
to  provide  EPA  and  NRC  adequate  time 
to  resolve  any  potential  problems 
identified  by  a  petition.  Failure  to  meet 
this  deadline  may  be  subiect  to  an 
action  in  District  Court  under  CAA 


section  304  to  order  that  EPA  take  final 
action  on  the  petition.  Review  of  that 
final  response  would  be  in  the  Qrcuit 
Court  of  Appeals  under  CAA  section 
307(b).  If  EPA  grants  such  a  petition  and 
initiates  rulemaking  to  reinstate  subpart 
T,  then  final  agency  action  would  not 
occur  until  EPA  haid  concluded  such 
rulemaking.  Consistent  with  the 
settlement  agreement,  EPA  may  propose 
to  grant  or  deny  the  petition  within  120 
days  of  receipt,  allow  a  comment  period 
of  at  least  60  days,  and  take  final  action 
granting  or  denying  the  petition  within 
120  days  of  the  clorse  of  the  comment 
period. 

Under  the  proposed  procedures,  EPA 
shall  summarily  dismiss  without 
prejudice  a  §  61.226la)  petition  to 
reconsider  the  rescission  and  seek 
reinstatement  of  subpart  T  on  a 
programmatic  basis,  unless  the 
petitioner  demonstrates  that  it  provided 
written  notice  of  the  alleged  failure  to 
NRC  or  an  affected  Agreement  State  at 
least  60  days  before  filing  its  petition 
with  EPA.  This  notice  to  NRC  must 
include  a  statement  of  the  grounds  for 
such  a  petition.  This  notice  requirement 
may  be  satisfied,  among  other  ways,  by 
submissions  or  pleadings  submitted  to 
NRC  during  a  proceeding  conducted  by 
NRC.  The  purpose  of  this  advance 
notice  requirement  is  to  provide  NRC  or 
an  affected  Agreement  State  with  an 
opportunity  to  address  the  concerns 
raised  by  the  potential  petitioner. 
Additionally,  EPA  shall  summarily 
dismiss  without  prejudice  a  section 
61.226(a)  petition  to  reconsider  the 
rescission  and  seek  rein.statement  of 
subpart  T  on  a  site-specific  basis,  unless 
the  petitioner  demonsUates  that  it 
provided,  at  least  60  days  before  filing 
its  petition  with  EPA,  a  written  request 
to  NRC  or  an  affected  Agreement  State 
for  enforcement  or  other  relief,  and 
unless  the  petitioner  alleges  that  NRC  or 
the  affected  Agreement  State  failed  to 
respond  to  such  request  by  taking 
action,  as  necessary,  to  assure  timely 
implementation  and  enforcement  of  the 
20  pCl/m2-s  flux  standard.  This 
provision  is  intended  to  provide  NRC  or 
an  Agreement  State  with  an  opportunity 
to  address  the  concerns  raised  by  the 
potential  petitioner  through  its  standard 
enforcement  mechanisms. 

The  Administrator  may  also  initiate 
reconsideration  of  the  rescission  and 
reinstatement  of  subpart  Tas  applied  to 
owners  and  operators  of  non-op«rationaI 
uranium  mill  tailings  disposal  sites  if 
EPA  believes  it  is  appropriate  to  do  so. 
For  example,  EPA  may  initiate  such 
reconsideration  if  it  has  reason  to 
believe  that  NRC  or  an  affected 
Agreement  State  has  failed  to 
implement  and  enforce,  in  significant 


part,  the  regulations  governing  the 
disposal  of  uranium  null  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  estabhshing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pOym^-s  flux 
standard.  Before  the  Administrator 
initiates  reconsideration  of  the 
rescission  and  reinstatement  of  subpart 
T,  EPA  shall  consuh  with  NRC  prior  to 
initiating  a  rulemaking  to  address  EPA's 
concerns.  If  the  consultation  does  not 
resolve  the  concerns,  EPA  shall  provide 
NRC  with  60  days  notice  of  the 
Agency's  intent  to  initiate  rulemaking  to 
reinstate  this  subpart. 

Upon  completion  of  a  reconsideration 
rulemaking.  EPA  may.  (1)  Reinstate 
subpart  T  on  a  programmatic  basis  if 
EPA  determines,  based  on  the  record, 
that  NRC  has  significantly  failed  to 
implement  and  enforce,  in  significant 
part,  on  a  programmatic  basis,  (a)  the 
regulations  governing  the  disposal  of 
uranium  mill  tailings  promulgated  by 
EPA  and  NRC  or  (b)  the  operating 
license  requirements  establishing 
milestones  for  the  purpose  of  emplacing 
a  permanent  radon  barrier  that  will 
achieve  compliance  with  the  20  pCL/m^- 
s  flux  standard:  (2)  reinstatement 
subpart  T  on  a  site-specific  basis  if  EPA 
determines,  based  on  the  record,  the 
NRC  or  an  affected  Agreement  State  has 
significantly  failed  to  implement  and 
enforce,  in  significant  part,  on  a  site- 
specific  basis,  (a)  the  regulation 
governing  the  disposal  of  uranium  mill 
tailings  promulgated  by  EPA  and  NRC 
or  (b)  the  operating  license  requirements 
establishing  milestones  for  the  purpose 
of  replacing  a  permanent  radon  barrier 
will  not  achieve  compliance  with  the  20 
pCi/m^-s  flux  standard;  or  (3)  issue  a 
finding  that  NRC  is  implementing  and 
enforcing  on  either  a  site-specific  or 
programmatic  basis  the  regulations 
operating  license  requirements 
described  above  and  that  reimbursement 
of  subpart  T  is  not  appropriate. 

The  proposed  regulations  establish  an 
obligation  for  the  Administrator  to 
reinstate  subpart  T  as  applied  to  owners 
and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites  if 
the  Administrator  determines  by 
rulemaking,  based  on  the  record,  that 
NRC  or  an  affected  Agreement  State  has 
failed  on  a  programmatic  basis  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
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compliance  with  the  20  pCi/mz-s  flux 
standard.  The  Administrator  also  shall 
reinstate  subpart  T  on  a  site-specific 
basis  as  applied  to  owner  and  operators 
of  non-operational  uranium  mill  tailings 
disposal  sites  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record,  that  NRC  or  an  affected 
Agreement  State  has  failed  on  a  site- 
speciHc  basis  to  achieve  compliance  by 
the  operator  of  the  site  or  sites  with 
applicable  license  requirements, 
regulations,  or  standards  implemented 
by  NRC  and  the  affected  Agreement 
States.  Under  today's  proposal,  EPA 
shall  reinstate  subpart  T  only  for  the 
failures  enumerated  in  the  preceding 
sentence  that  may  reasonably  be 
anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis)  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard  at  uranium  mill  tailings 
disposal  sites.  EPA  intends  "in 
significant  part"  to  mean  that  in 
rescinding  subpart  T,  EPA  must  find 
that  NRr  or  an  affected  Agreement  State 
is  implementing  and  enforcing,  on  a 
programmatic  and  a  site-specific  basis: 
(1)  The  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC 
consistent  with  the  MOU  and  settlement 
agreement  and  (2)  the  tailings  closure 
plan  (radon)  requirements  establishing 
milestones  for  the  purpose  of  emplacing 
a  permanent  radon  barrier  that  will 
achieve  compliance  with  the  20  pCi/mz- 
s  flux  standard  in  a  manner  that  is  not 
reasonably  expected  to  materially  (i.e., 
more  than  de  minimis)  interfere  with 
compliance  with  the  20  pCi/mz-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  Reinstatement  would 
require  an  EPA  finding  that  NRC  or  an 
affected  Agreement  State  has  failed  to 
implement  and  enforce  in  this  manner. 

rv.  Request  for  Comments 

EPA  requests  comments  on  its 
proposed  determination  that  the  NRC 
regulatory  program  protects  public 
health  with  an  ample  margin  of  safety, 
including  comments  on  whether:  (1) 
EPA  has  effectively  promulgated 
appropriate  revisions  to  40  CFR  part 
192,  subpart  D;  (2)  NRC's  regulations  at 
10  CFR  part  40,  appendix  A  either 
already  adequately  and  appropriately 
iftiplement  the  revisions  to  EPA's 
regulations,  or  may  reasonably  be 
expected  to  do  so  prior  to  rescission  of 
subpart  T;  (3)  the  revision  of  NRC  and 
affected  Agreement  State  licenses  reflect 
the  new  requirements  of  subpart  D;  and 
(4)  any  judicial  or  administrative 


challenge  to  EPA  or  NRC  regulations  is 
expected  to  present  a  significant  risk  of 
interference  with  full  compliance  with 
the  MOU  and  the  settlement  agreement. 
Additionally,  EPA  requests  comments 
on  the  proposed  reconsideration 
provisions  described  above  and 
included  in  a  new  section  61.226  added 
to  subpart  T.  In  particular  EPA  requests 
comments  as  to  whether  these 
provisions  effectively  implement  the 
regulatory  approach  of  the  MOU  and 
settlement  agreement,  especially  the 
terms  providing  specific  time  periods 
for  a  reconsideration  rulemaking. 

V.  Miscellaneous 

A.  Papenxork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  proposed  rule. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
57735,  October  4.  1993)  the  Agency 
must  determine  whether  this  regulation, 
if  promulgated,  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  aher  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  significant 
regulatory  action  as  that  term  is  defined 
in  Executive  Order  12866,  since  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  another 
adverse  economic  impact;  it  does  not 
create  a  serious  inconsistency  or 
interfere  with  another  agency's  action;  it 
does  not  materially  alter  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  etc.;  and  it  does  not  raise  novel 
legal  or  poUcy  issues.  Thus,  EPA  has 
determined  that  rescinding  subpart  T  as 
it  applies  to  owners  and  operators  of 
uranium  mill  tailings  disposal  sites  that 
are  licensed  by  the  NRC  or  an  affected 
Agreement  State  is  not  a  "significant 
regulatory  action"  under  the  terms  of 


Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

C.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 
effect  of  the  proposed  rule  on  small 
business^ntities.  However,  section 
604(b)  of  the  Act  provides  that  an 
analysis  not  be  required  when  the  head 
of  an  Agency  certifies  that  the  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Most  firms  that  own  uranium  mill 
tailings  piles  are  divisions  or 
subsidiaries  of  major  U.S.  and 
international  corporations.  Many  are 
parts  of  larger  diversified  mining  firms 
which  are  engaged  in  a  number  of  raw 
materials  industries;  the  disposal  of 
uranium  mill  tailings  piles  represents 
only  a  small  portion  of  their  overall 
operations.  Others  are  owTied  by  major 
oil  companies  and  electric  utilities 
which  were  engaged  in  horizontal  and 
vertical  integration,  respectively,  during 
the  industry's  growth  phase  in  the  1960s 
and  1970s. 

It  was  found  in  1989  rulemaking  that 
there  was  no  significant  impact  on  small 
business  entities.  There  has  been  no 
change  in  this,  and  no  new  tailings  piles 
have  been  constructed  since  1989. 1 
certify  that  this  proposed  rule  to  rescind 
40  CFR  part  61.  subpart  T  as  applied  to 
owners  and  operators  of  NRC  licensed 
non-operational  uranium  mill  tailings 
disposal  sites,  if  promulgated  as  a  final 
rule,  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Arsenic,  Asbestos, 
Benzene,  Beryllium.  Hazardous 
substances,  Mercury.  Radionuclides. 
Radon,  Reporting  and  recordkeeping 
requirements.  Uranium,  Vinyl  chloride. 

Dated:  January  31.  1994. 
Carol  M.  Browner, 
Administrator. 

Part  61  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412.  7414, 
7416.  7601. 

2.  Section  61.220  is  revised  to  read  as 
follows: 
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|»1.220    Designation  ol  (•clirtfM. 

(a)  The  provisions  of  this  subpart 
apply  to  owners  and  operators  of  all 
sites  that  are  used  for  the  disposal  of 
tailings,  and  that  managed  residual 
radioactive  material  di^ng  and 
following  the  processing  of  uranium 
ores,  commonly  referred  to  as  uranium 
mills  and  their  associated  tailings,  that 
are  listed  in,  or  designated  by  the 
Secretary  of  Energy  under  Title  I  of  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978. 

(b)  [Reserved) 

3.  Section  61.221  is  amended  by 
revising  the  introductory  text, 
paragraphs  (a)  and  (c)  and  by  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

$61,221    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meanings  given 
them  in  the  Qean  Air  Act  or  subpart  A 
of  Part  61.  The  following  terms  shall 
have  the  following  specific  meanings: 

(a)  Long  term  stabilization  means  the 
addition  of  material  on  a  uranium  mill 
tailings  pile  for  purpose  of  ensuring 
compliance  with  the  requirements  of  40 
CFR  192.02(a).  These  actions  shall  be 
considered  complete  when  the  Nuclear 
Regulatory  Commission  determines  that 
the  requirements  of  40  CFR  192.02(a) 
have  been  met. 


(c)  Residual  radioactive  materials 
means:  (1)  Waste  (which  the  Secretary 
determines  to  be  radioactive)  in  the 
form  of  tailings  resulting  from  the 
processing  of  ores  for  the  extraction  of 
uranium  and  other  valuable  constituents 
of  the  ores;  and  (2)  Other  waste  (which 
the  Secretary  determines  to  be 
radioactive)  at  a  processing  site  which 
relate  to  such  processing,  including  any 
residual  stock  of  unprocessed  ores  or 
low  grade  materials. 

id)  Tailings  means  the  remaining 
portion  of  a  metal-bearing  ore  after  some 
or  all  of  such  metal,  such  as  uranium, 
has  been  extracted. 

(e)  In  significant  part  means  in  a 
manner  that  is  not  reasonably  expected 
to  materially  (i.e.,  more  than  de 
minimis)  interfere  with  compliance 
with  the  20  pCi/mz-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee). 

4.  Section  61.222  is  amended  by 
revising  (wragraph  (b)  to  read  as  follows: 

161.222    8tan<tard. 

•        •        •        •        • 

(b)  Once  a  tiranium  mill  tailings  pile 
or  impoundment  ceases  to  be 
operational  it  must  be  disposed  of  and 
brought  into  comphance  with  this 


standard  within  two  years  of  the 
effective  dale  of  the  standard.  If  it  is  not 
physically  possible  for  an  owner  or 
operator  to  complete  disposal  within 
that  time.  EPA  shall,  after  consultation 
with  the  mill  owner  or  operator, 
establish  a  compliance  agreement  which 
will  assure  that  disposal  will  be 
completed  at  quickly  as  poesible. 

5.  Section  61.223  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

1 61 .223    Compliance  procedures. 

•        •        •        •        • 

(b)*  *  * 

(5)  Each  report  shall  be  signed  and 
dated  by  a  public  official  in  charge  of 
the  facility  and  contain  the  following 
declaration  immediately  above  the 
signature  line: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  herein  and  based 
on  my  inquiry  of  those  individuals 
immediately  responsible  for  obtaining  the 
information,  I  believe  that  the  submitted 
information  is  true,  accurate  and  complete.  I 
am  aware  that  there  are  significant  penalties 
for  submitting  false  information  including 
the  possibility  of  fine  and  imprisonment.  See, 
18U.S.C  1001. 

6.  Section  61.226  is  added  to  subpart 
T  to  read  as  follows: 

$  61 .226    ReconslderBtlon  of  rescission 
and  reinstatement  of  this  sut>part 

(a)  Reinstatement  of  this  subpart. 

(1)  The  Administrator  shall  reinstate 
40  CFR  part  61.  subpart  T  as  applied  to 
owners  and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites  that 
are  licensed  by  the  NRC  or  an  aff'ected 
Agreement  State  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record,  that  NRC  or  an  affected 
Agreement  State  has: 

(i)  Failed  on  a  programmatic  basis  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon)  (i.e.. 
contained  in  the  operating  license) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pQ/m^-s  flux 
standard;  and 

(ii)  Those  failures  may  reasonably  be 
anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis)  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m*-s  flux 
standard  at  uranium  mill  tailings 
disposal  sites. 

(2)  The  Administrator  shall  reinstate 
40  CFR  part  61.  subpart  T  on  a  site- 


specific  basis  as  ai^Iied  to  owners  and 
operators  of  non-operational  uranium 
mill  tailings  disposal  sites  that  are 
licensed  by  the  NRC  or  an  affected 
Agreement  State  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record: 

(i)  That  NRC  or  an  aflected  Agreement 
State  has  failed  on  a  site-specific  basis 
to  achieve  compliance  by  the  op>erator  of 
the  site  or  sites  with  applicable  hcense 
requirements,  regulations,  or  standards 
implemented  by  NRC  and  the  affected 
Agreement  States;  and 

(ii)  Those  failures  may  reasonably  be 
anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis)  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard  at  uranium  mill  tailings 
disposal  sites. 

(b)  Procedures  to  Petition  for 
Reconsideration  of  Rescission  of  this 
subpart. 

(1)  A  person  may  petition  the 
Administrator  to  reconsider  the 
rescission  and  seek  reinstatement  of  this 
subpart  under  §  61.226(a). 

(2)  EPA  shall  summarily  dismiss  a 
petition  to  reconsider  rescission  and 
seek  reinstatement  of  this  subpart  under 
§  61.226(a)(1)  (programmatic  basis), 
without  prejudice,  unless  the  petitioner 
demonstrates  that  written  notice  of  the 
alleged  failure(s)  was  provided  to  NRC 
at  least  60  days  before  filing  the  petition 
with  EPA.  This  notification  shall 
include  a  statement  of  the  grounds  for 
such  a  petition  and  this  notice 
requirement  may  be  satisfied  by,  but  is 
not  limited  to,  submissions  or  pleadings 
submitted  to  NRC  during  a  proceeding 
conducted  by  NRC. 

(3)  EPA  shall  summarily  dismiss  a 
petition  to  reconsider  rescission  and 
seek  reinstatement  of  this  subpart  under 
§  61.226(a)(2)  (site-specific  basis), 
without  prejudice,  unless  the  petitioner 
demonstrates  that  a  written  request  was 
made  to  NRC  or  an  affected  A^^ement 
State  fur  enforcement  or  other  relief  at 
least  60  days  before  filing  its  petition 
with  EPA.  and  unless  the  petitioner 
alleges  that  NRC  or  the  affected 
Agreement  State  failed  to  respond  to 
such  request  by  taking  action,  as 
necessary,  to  assure  timely 
implementation  and  enforcement  of  the 
20  pCi/m^-s  flux  standard. 

(4)  Upon  receipt  of  a  petition  under 
§  61 .226(b)(  1 )  that  is  not  dismissed 
under  §  61.226  (b)(2)  or  (b)(3).  EPA  will 
propose  to  grant  or  deny  an  authorized 
petition  to  reconsider,  take  comments 
on  the  Agency's  proposed  action,  and 
take  final  action  granting  or  denying 
such  petition  to  reconsider  within  300 
days  of  receipt. 
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(c)  Reconsideration  of  Rescission  of 
this  subpart  Initiated  by  the 
Administrator. 

(1)  The  Administrator  may  initiate 
reconsideration  of  the  rescission  and 
reinstatement  of  this  subpart  as  applied 
to  owners  and  operators  of  non- 
operational  uranium  mill  tailings    - 
disposal  sites  if  EPA  has  reason  to 
believe  that  NRC  or  an  affected 
Agreement  State  has  failed  to 
implement  and  enforce,  in  significant 


part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard. 

(2)  Before  the  Administrator  initiates 
reconsideration  of  the  rescission  and 
reinstatement  of  this  subpart  under 


§  61.226(c)(1).  EPA  shall  consult  with 
NRC  to  address  EPA's  concerns  and  if 
the  consultation  does  not  resolve  the 
concerns.  EPA  shall  provide  NRC  with 
60  days  notice  of  the  Agency's  intent  to 
initiate  rulemaking  to  reinstate  this 
subpart. 
[FR  Doc.  94-2693  Filed  2-3-94;  10;05  am) 
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Proclamatioii  6648  of  February  3,  1904 
American  Heart  Month,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  heart  is  one  of  nat\ire's  most  efficient  and  durable  machines.  During 
an  average  lifetime,  the  heart  contracts  an  amazing  2.5  billion  times.  Although 
we  now  realize  that  it  functions  as  a  life-giving  pump,  the  human  heart 
was  thought  of  by  ancient  man  as  the  very  soul  of  one's  being.  Certain 
words,  such  as  "courage"  and  "cordial,"  are  derived  from  the  Latin  word 
for  heart,  symbolizing  its  prominence  and  significance. 

Heart  disease  was  not  recognized  until  about  1500  A.D.,  for  the  heart  was 
considered  so  delicate  and  sensitive  that  death  was  believed  to  be  inevitable 
if  the  heart  were  injured  in  any  way.  Although  most  causes  of  heart  disease 
observed  early  in  the  20th  century  are  still  present  today,  the  treatment 
and  cures  of  the  disease  are  now  dramatically  altered.     • 

Today,  heart  disease  is  one  health  threat  that  Americans  can  conquer.  Extraor- 
dinary scientific  advances,  together  with  increased  public  awareness,  have 
forged  one  of  this  centxiry's  greatest  medical  achievements,  saving  untold 
lives  through  improved  prevention  and  treatment.  However,  as  long  as  cardio- 
vascular diseases  and  stroke  threaten  the  lives  of  Americans,  we  must  con- 
tinue in  our  diligent  efforts  to  fight  these  diseases. 

Today,  many  Americans  are  joining  in  this  fight  by  taking  steps  to  reduce 
their  chances  of  developing  a  cardiovascular  disease.  They  have  learned 
to  avoid  the  major  risk  factors  by  controlling  blood  pressure  and  blood 
cholesterol,  by  avoiding  tobacco  products,  and  by  becoming  more  physically 
active. 

At  the  same  time,  scientists  are  developing  better  ways  to  detect  and  treat 
cardiovascular  diseases  and  stroke.  Revolutionary  advances  are  reducing 
the  physical  suffering  exacted  by  heart  disease  and  are  making  diagnosis 
and  treatment  more  successful. 

The  Federal  Government  has  contributed  to  these  achievements  by  supporting 
research  and  public  education  through  its  National  Heart,  Lxmg,  and  Blood 
Institute.  The  American  Heart  Association,  through  its  research  and  education 
programs  and  its  vital  network  of  dedicated  volunteers,  has  played  a  crucial 
role  in  bringing  about  these  remarkable  accomplishments. 

The  results  of  the  many  scientific  and  public  education  achievements  are 
dramatic.  From  1972  through  1990,  the  death  rate  &x)m  heart  disease  dropped 
39  percent  and  the  death  rate  from  strokes  fell  57.4  percent. 

However,  these  advances  have  not  yet  eradicated  the  devastating  con- 
sequences of  heart  disease,  which  remains  the  leading  cause  of  death  in 
the  United  States  today.  American  men  and  women  still  suffer  about  1.25 
million  heart  attacks  each  year.  About  50  million  Americans  still  have 
high  blood  pressure — and  uncontrolled  high  blood  pressure  is  a  major  cause 
of  stroke.  Virtually  every  American  has  grieved  for  a  relative  or  friend 
debilitated  or  killed  by  a  cardiovascular  disease  or  stroke. 
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In  recognition  of  the  need  for  all  of  us  to  become  involved  in  the  ongoing 
Hght  against  cardiovascular  diseases,  the  Congress,  by  Joint  Resolution  ap- 
proved December  30.  1963  [77  Stat.  843;  36  U.S.C.  169b),  has  requested 
that  the  President  issue  an  annual  proclamation  designating  February  as 
"American  Heart  Month." 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  February  1994  as  American 
Heart  Month.  I  invite  the  Governors  of  the  States,  the  Conunonv^realth  of 
Puerto  Rico,  officials  of  other  areas  subject  to  the  jurisdiction  of  the  United 
States,  and  the  American  people  to  join  me  in  reaffirming  our  commitment 
to  combating  cardiovascular  diseases  and  stroke. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  tw^o  hundred 
and  eighteenth 


IFR  Doc.  94-2952 
Filed  2-4-94;  11:44  ami 
Billing  code  3195-01-P 


OO^IUAIPUOA  <PtlModk^^ 


Presidential  Documents 


Proclamation  6649  of  February  3,  1994 

National  Women  and  Girls  in  Sports  Day,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  inspiring  story  of  Wilma  Rudolph  is  among  our  most  outstanding  exam- 
ples of  the  courage  of  women  in  sports.  Wilma  Rudolph  literally  sprinted 
onto  the  worid  stage  during  the  1960  Olympics,  becoming  the  first  American 
woman  to  win  three  gold  medals  in  track  and  field  competition.  What 
.had  transpired  in  her  life  before  her  great  victory  in  Rome  was  perhaps 
even  more  astounding.  The  twentieth  of  twenty-two  children,  Wilma  was 
bom  near  Clarksville,  Termessee,  weighing  only  4-V2  pounds.  At  the  age 
of  four,  she  was  stricken  with  pneumonia,  chicken  pox,  and  polio,  which 
left  her  crippled  and  with  little  hope  of  ever  walking  again.  Through  sheer 
determination  and  the  love  and  support  of  family  and  coaches,  Rudolph 
became  an  athlete  of  enormous  talent  and  skill.  However,  hers  was  not 
only  a  personal  victory.  She  was  one  of  the  first  major  role  models  for 
both  Black  and  female  athletes,  and  her  unprecedented  success  caused  gender 
barriers  to  be  broken  in  previously  all-male  track  and  field  events,  like 
the  Penn  Relays. 

As  we  celebrate  the  ability  and  commitment  of  women  and  girls  in  sports. 
we  recognize  that  the  life  of  Wilma  Rudolph  carries  an  important  lesson 
for  all  of  us.  This  stunning  athletic  sprinter,  who  raced  like  the  wind, 
reminds  us  that  women  have  long  delighted  in  the  thrill  of  athletic  competi- 
tion. They  have  demonstrated  their  versatility  and  have  tested  the  limits 
of  physical  mastery  and  endurance. 

With  the  adoption  of  the  Education  Amendments  of  1972.  American  law 
offered  women  in  colleges  and  universities  the  hope  of  enjoying  the  same 
governmental  support  that  men's  sports  had  always  enjoyed.  Title  IX  of 
that  Act  requires  that  those  institutions  receiving  government  funding  provide 
equitable  athletic  programs  for  women.  But  even  as  we  remember  the  passage 
of  this  historic  legislation,  we  realize  that  true  equality  in  the  world  of 
sports  has  not  yet  come.  By  applying  the  same  virtues  that  make  a  successful 
athlete — commitment,  spirit,  and  teamwork — all  of  us  can  play  a  role  in 
providing  women  and  girls  the  opportunities  they  deserve. 

Wilma  Rudolph  has  spent  her  lifetime  trying  to  share  what  it  has  meant 
to  be  a  woman  in  the  world  of  sports,  so  that  other  young  women  have 
a  chance  to  reach  their  dreams.  On  this  day,  let  us  emulate  this  goal — 
to  encourage  all  women  and  girls  to  fulfill  their  true  potential  in  any  sport 
they  choose.  Let  us  hope  that  they,  too,  will  enjoy  the  incomparable  feeling 
of  the  wind  at  their  backs. 

The  Congress,  by  Public  Law  102-557,  has  designated  February  3,  1994. 
as  "National  Women  and  Girls  in  Sports  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE.  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  February  3,  1994,  as  National  Women  and 
Girls  in  Sports  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


OsJ^IUs^iu^A^  <rto^ikjdinQ^ 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  500 

Foreign  Assets  Controi  Regulations; 
Prospective  Lifting  of  Vietnam 
Embargo 

AGENCY:  Office  of  Foreign  Assets 

Control.  Treasury. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  Pursuant  to  the  President's 
announcement  at  5:05  p.m.  Eastern 
Standard  Time.  February  3,  1994.  the 
Treasiuy  Department  is  lifting 
prospectively  the  embargo  against 
Vietnam  and  authorizing  new  financial, 
trade,  and  other  transactions  with 
Vietnam  and  Vietnamese- nationals.  This 
final  rule  does  not  unblock  assets  within 
U.S.  jurisdiction  blocked  prior  to  this 
time,  nor  does  it  afTect  enforcement 
actions  with  respect  to  prior  violations 
of  the  embargo. 

EFFECTIVE  DATE:  5:05  p.m.  Eastern 
Standard  Time.  February  3. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter.  Chief  of  Licensing  (tel.: 
202/622-2480).  or  William  B.  Hoffman. 
Chief  Counsel  (tel.:  202/622-2410). 
Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury. 
Washington.  D.C  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASQI. 

Background 

On  February  3, 1994,  President 
Clinton  stated  that  he  was  lifting  the 
trade  embargo  against  Vietnam  because 
he  had  determined  that  this  step  offered 


the  best  way  to  resolve  the  fate  of 
American  prisoners  of  war  and  missing 
in  action.  Accordingly,  the  Office  of 
Foreign  Assets  Control  ("FAC")  is 
amending  the  Foreign  Assets  Control 
Regulations,  31  CFR  part  500  (the 
"FACR"),  to  add  §  500.578,  authorizing 
new  transactions  involving  property  in 
which  Vietnam  or  its  nationals  have  an 
interest.  The  effect  of  this  amendment  is 
that  transactions  involving  such 
property  coming  within  the  jurisdiction 
of  the  United  States  or  into  the 
possession  or  control  of  persons  subject 
to  the  jurisdiction  of  the  United  States 
after  5:05  p.m.  E.S.T.,  February  3, 1994, 
or  in  which  an  interest  of  Vietnam  or  a 
national  thereof  arises  after  that  time, 
are  authorized  by  general  license.  Newly 
authorized  transactions  include,  but  are 
not  limited  to,  importations  from  and 
exportations  to  Vietnam  (not  otherwise 
restricted),  new  investment,  travel- 
related  transactions  and  brokering 
transactions.  Property  blocked  as  of  5:04 
p.m.  E.S.T.,  February  3, 1994,  remains 
blocked.  Reports  due  under  general  or 
specific  license  must  still  be  filed 
covering  activities  prior  to  the  effective 
date  of  this  rule. 

Because  the  FACR  involve  a  foreign 
affairs  function.  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  requiring 
notice  of  propK)sed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C  601-612,  does  not  apply. 

List  of  Subjects  in  31  CFR  Pari  500 

Administrative  practice  and 
procedure.  Banks,  Banking,  Foreign 
investments  in  U.S.,  Foreign  trade. 
Securities,  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  500  is  amended 
as  follows: 


PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  E.O.  9193, 
3  CFR,  1938-1943  Comp.,  p.  1174;  E.O.  9989. 
3  CFR.  1943-1948  Comp.,  p.  748. 

Subpart  E — Licenses,  Authorizations 
ar>d  Statements  of  Licensing  Policy 

2.  Section  500.578  is  added  to  subpart 
E  to  read  as  follows: 

S  500.578  Authorization  of  new 
transactions  concerning  certain  Vietnamese 
property. 

(a)  Transactions  involving  property  in 
which  Vietnam  or  a  national  thereof  has 
an  interest  are  authorized  where: 

(1)  The  property  comes  within  the 
jurisdiction  of  the  United  States  or  into 
the  control  or  possession  of  a  person 
subject  to  the  jurisdiction  of  the  United 
States  at  or  after  5:05  p.m.  E.S.T., 
February  3, 1994;  or 

(2)  The  interest  in  the  property  of 
Vietnam  or  a  Vietnamese  national  arises 
at  or  after  5:05  p.m.  E.S.T.,  February  3, 
1994. 

(b)  Unless  otherwise  authorized  by 
the  Office  of  Foreign  Assets  Control,  all 
property  and  interests  in  property  that 
were  blocked  pursuant  to  subpart  B  of 
this  part  as  of  5:04  p.m.  E.S.T.,  February 
3. 1994.  and  any  income  accruing 
thereon  or  proceeds  arising  therefrom, 
remain  blocked  and  subject  to  the 
prohibitions  and  requirements  of  this 
part. 

Dated:  February  3. 1994. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  February  4, 1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
&  Trade  Enforcement). 
[PR  Doc  94-2963  Filed  2-4-94;  1:14  pm) 
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Stock  Number 


Plica       Revision  Oat* 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Govemmtnt  Printing 

Office. 

A  checklist  of  current  CFR  volunfies  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wtiich  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  ttie  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371 964,  Pittsburgh,  PA  1 5250-7954.  All  orders  must  be 
accompar>ied  by  remittarx;e  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:(X)  a.m.  to  4.00  p.m.  eastem  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Title                                   Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (S*^)! 9-0000 1-1) $15.00       Jon.  1,  1993 

3  (1992  Compilation 
end  Ports  100  and 

101)  (869-019-00002-0) 17.00      'Jan.  1,  1993 

4  (869-019-00003-8) 5.50        Jon.  1,  1993 

5  Parts: 

1-699  „ (869-019-00004-6)  .. 

700-1199  (869-019-00005-4)  .. 

1200-€nd,  6(6 
(Jesen/ed) (869-019-00006-2) .. 


21.00 
17.00 


Jan.  1,  1993 
Jan.  1,  1993 


21.00       Jan.  1.  1993 


7  Parts: 

0-26  (869-019-00007-1) 20.00 

27-45  (869-0 19-O00G8-9) 13.00 

46-51   (869-019-00009-7) 20.00 
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210-299 (869-019-00012-7) 30.00 

300-399 (869-019-00013-5) 15.00 
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Jan.  1, 
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Jan.  1, 

Jan.  1, 


1993 
1993 
1993 
1993 
1993 
1993 
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Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jen.  1,  1993 

Jan.  1,  1993 


Jan.  1,  1993 
Jan.  1,  1993 

Jan.  1,  1993 
Jon.  1.  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 

Jan.  1,  1993 


Jan.  1,  1993 

Jan.  1,  1993 

Jan.  1,  1993 

Jan.  1,  1993 

Jan.  1,  1993 

Jon.  1.  1993 

Jon.  1.  1993 


14  Parts: 

1-59  (869-019-00042-^ 29.00 
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35.00 
11.00 

19.00 
31.00 

30.00 


34  00 
21.00 
8.00 
22.00 
12.00 

30  00 
22.00 


38.00 
36.00 
17.00 
39.00 
15.00 

31.00 


300-499 (869-0 19-0007CM) 

500-599 (869-0 19-0007 1-2) 

600-799 (869-019-00072-1) 

800-1299  (869-019-00073-9) 

130O-€nd (869-019-00074-7) 

22  Parts: 

1-299  (869-019-00075-5) 

300-£nd  (869-019-00076-3) 

23  (869-019-00077-1)  . 

24  Parts: 

0-199  (869-019-00078-0) 

200-499 (869-019-00079-8)  . 

500-699 (869-019-00050-1)  . 

700-1699  (869-019-00081-0)  . 

170O-£nd (869-019-00082-8)  . 

25  (869-019-0008^-6)  . 

26  Parts: 

§§1.0-1-1.60  (869-019-00084-4) 21.00 

§§1.61-1.169 (869-019-00085-2) 37  00 

§§1.170-1.300 (869-019-00086-1) 23.00 

§§1.301-1.400 (869-019-00087-9) 21.00 

§§1.401-1.440  (869-019-00088-7) 31.00 

§§1.441-1.500  (869-019-00089-5)  23O0 

§§  1.501-1.640  (869-019-00090-9) 20.00 

§§1.641-1.850  (869-019-00091-7) 24.00 

§§1.851-1.907  (869-019-00092-5) 27.00 

§§1.908-1.1000  (869-0 19-O009>3) 26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.00 

§§1.1401-£nd  (869-019-00095-0) 31.00 

2-29  (869-019-00096-8) 23.00 

30-39  (869-019-00097-6) 18.00 

40-49  (86W)19-00098-4) 13.00 

50-299 (869-019-00099-2) 13.00 

300-499 (869-017-00100-0) 23.00 

500-599 (869-019-00101-8) 6.00 


Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jen.  1,  1993 

Jan.  1,  1993 
Jon.  1,  1993 
Jan.  1,  1993 

Jan.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 

Apt  1,  1993 
June  1,  1993 
June  1,  1993 

Apr.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 


Apt.  1. 
Apt.  1, 


1993 

1993 


Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 


Apt.  1, 
Apt.  1. 
Apt.  1. 
Apt.  1, 
Apt.  1. 


1993 
1993 
1993 
1993 
1993 


Apr.  1.  1993 
Apt.  1  1993 
Apt.  1,  1993 
Apt.  1,  1993 

Apt.  1,  1993 
Apt.  1,  1993 


21.00    Apt.  1.  1993 


Apt.  1, 
Apt.  1. 
Apt.  1, 
Apt.  1, 
Apt.  1. 

Apt.  1. 


1993 
1993 
1993 
1993 
1993 

1993 


Apt.  1,  1993 
Apt.  1.  1993 
Apt.  1.  1993 
Apt.  1.  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1.  1993 
Apt.  1,  1993 
Apt.  1,  1993 
Apt.  1,  1993 
4Apr.  1.  1990 


IV 
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■nam 
60(Hn<J 


Stock  I 
. (869-0)9-00102-6) 


8.00 


271 

V-W9  

20O-£n<5  .. 

2aPartst 

1-42  

43-end  ..... 


(fi«9-0T»-O&W3-45  ._„.     37.00 

(869-&19-0OKJ4-2J MOO 


...  (869-019-00105-1) 27.00 

...(869-019-00106-9) 21.00 


2»  Parts: 

QJjtj  ^  

100-499 Z". Z! 

500-899 ._.. 

9(»-l«99 

M06-W0(§§190T.llo 

W10.999>  

1910  (§§  1910.1000  to 

end)  _ _ 

Wn-W25  

1926 ._... 

1927-€nd 

dOPattaz 

1-W9  . 

200-699  ... 
TOO-End 


(869-019-0»«)3-7) ._...  21.00 

(869-019^108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7)  ..._.  17.0? 


.  (869-O19-001 12-3> 21.00 

.  (869-(n9-001 13-0 22J00 

.  (869-01  T-oena-i) . noo 

.(869-017-00113-9) 30.00 

.  C869-ei9-00>16-6) 27 JM 

.  (869-019-001 17-4)  _„..  2000 

.  (869-019-001 18-2)  .._..  27.00 

.  (869-019-001 19-0 laOQ 

.  (869-019-OOr20-4J  ..„..  29iX) 

15.00 

1900 

18.00 

.  (869-019-00121-2) 30.00 

.  (869-019-00122-1) 36.00 

.  (869-019-00123-9)  .._..  26.00 

.  (869-019-OOT24-7) 14.00 

.  (869-019-00125-5)  ._._  21.00 

.  (869-O19-00T26-3)  ...._  22.00 


31  Parts: 

0-W  

200-End  

32  Parts: 

1-39,  Vol  I  _ _ 

1-39,  Vol.  II ™ 

1-39.  Vol  m  _ „. 

1-190  

191-399 

400-629 

630-699 

700-799  

800-€nd  „ 

32  Parts: 

1-124  ...._ (869-0 19-00 >27-l)  ..._.  20.00 

125-199 (869-019-0OT28-O) 25.00 

200-€n<J (869-019-0O129-8) 24.00 

34  PdrtS! 

1-299  (869-01*Wl3<>-l) 27.00 

300-399 (869-01*-00131-0) 20.00 

400-€nd  _..  (869-Q19-00132-8)  ._...  37.00 

35  (869-019-00133-6) 12  00 

36  Parts: 

1-199  _ 

200-€nd  ..„ 


.  (869-019-00134-4) 16.00 

.  (869-019-0013&-2) 35.00 


37  _..  (869-019-0O136-I) 

38  Parts: 

0-17  „ „....  (869-019-00137-9) 31.00 

18-End _...  (869-019-00138-7) 30.00 

39  „ (869-019-00139-5)  .._..      17.00 

40  Parts: 

1-51  . 

52  ........ 

53-59  

•60  

61-80  

•81-85  ... 
86-99  .„. 
1 00-149  . 


-._ (869-017-00138-4)  _._.  31.00 

(869-O17-0O139-2)  ..„..  33.00 

(869-019-00142-5)  „„..  1 1.00 

.(869-019-00143-3)  35.00 

(869-017-00141-4) 16.00 

(869-019-00145-0)  .„...  21.00 

(869-017-00143-1) 33.00 

(869-O19-00M7-6) 36.00 


•150-189  „.  (869-019^)0148-4) 24.00 

190-259  .„ (869-019-00149-2)  ._...  17.00 

260-299 (869-Ol7-0ai47-3) 36.00 

300-399 (869-019-00151-4) 18  00 

400-424 „_  (869-0 1 7-00149-0) 26.00 

425-699 _ (869-017-00150-3) 26.00 

700-789 (869-019-00154-9)  ..„..  26.00 


n«vtsk>n  I 
Ap«.U»9W 

Apr.  I,  1993 
»Api.  1,  1991 


Tttta 


Stock  NumlMr 


Juty 

Ju^ 

July 
July 
July 


(869-019-OOri  1-5) 3r.0O        Juty 


Juty 
July 

July 
Juty 

July 
July 
July 

July 
Juty 

2  July 

2  Juty 

2  Juty 

July 

July 

July 

»July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 


20.00        Juty 


Juty 
July 

July 


July 
JUy 
July 
Juty 
July 
July 
July 
Juty 
July 
July 
July 
July 
Juty 
July 
July 


,  1993 
,  1993 

.  W93 

.  1993 

1993 

.  1993 

,  1993 

,  1993 
,  1993 
,  1992 
,  1992 

.  1993 
.  1993 
,  1993 

,  1993 
.  1993 

.  1984 
.  1984 
,  1984 
,  1993 
.  1993 
,  1993 
,  1991 
,  1993 
.  1993 

,  1993 
.  1993 
,  1993 

.  1993 
,  1993 
.  1993 

,  1993 

,  1993 
,  1993 

.  1993 


1993 
1993 

1993 


1992 
1992 
1993 
1993 
1992 
1993 
1992 
1993 
1993 
1993 
1992 
1993 
1992 
1992 
1993 


•790-Erxl  (869-019-00155-7) 

41Chaptara: 

1, 1-1  to-l-W 

1.1-11  to  Appendix,  2  (2  Reserved) 
3-4 

8     __ 

9  "..."''Z"""~Z..'Z..Z 


10-17  

18,  VOL  I,  Pom  1-5  

18,  VOL  II,  Ports  6-19 

18.  Vol  UL  Ports  20-52 

19-100  _.. 

1-100 (869-019^)0166-5)  . 

101 (869-0)9-00167-31. 

102-200 (869-019-00154-1) . 

201-€nd  ; (869-O19-00159-0)  . 

42  Parts: 

1-399  _ „ (869-019-00160-3) 24.00 

400-429 „ (869-017-00158-9) 23.00 

430-EfH*  .__ „ (869-017-00159-7) 31.00 

43  Parts: 

1-999  (869-019-O0163-8)  ... 

1000-3999  (869-019^)0164-6)  ... 

4000-€nd _...  (869-01 7-001«2-7i  „.. 


PMc« 
26.00 

13.00 

\iXO 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

r3.oo 

WOO 
V3.0O 
lOOO 

3aoo 

11.00 
12.00 


23.00 
32i)0 
13.00 


RMMonData 
July  I.  1993 

>July  1.  1984 
iJuiy  1.  1984 
iJuiy  1.  1984 
iJuly  1,  1984 
3  July  1.  1984 
iJuty  1.  1984 
3  July  1.  1984 
3  July  1,  1984 
3  Juty  r,  1984 
3  July  r,  1984 
>July  1,  1984 
July  1,  1993 
July  1,  1993 
•July  1.  199» 
July  1.  1993 

(Dct.  1,  1993 
Oct.  1,  1992 
Oct.  1.  1992 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1992 


44 


(869-019-00166-2) 27.00        Oct.  1,  1993 


45  Parts: 

1-199  _ (869-017-00164-3) 

200-499  „ _...  (869-017-00 165-1) 

500-1199  (869-019-00169-7) 

1200-£«d .„...  (869-017-00167-8) 

46  Parts: 

1-40 

41-69  

70-69  

90-139  

140-155 

156-165 

166-199 


20.00 
14.00 
30.00 
20.00 


0;t.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1993 
Oct.  1.  1992 


(869-017-00168-6)  _....  17.00 

._ (869-01 7-00169-4^ 16.00 

(869-019-001 73-5)  ......  8.50 

.  (869-017-00171-6) 14.00 

(869-01 7-001 72-4) IZOO 

(869-017-00173-23 14.0Q 

(869-017-00174-1) 17.00 


200-499  . (869-01 7-001 75-9J 22.00 

500-€nd  _ (869-0 1 7-00 176-7>. 14.00 

47  Parts: 

(J-19  (869-017-00177-5) 22.00 

20-39  (869-017-00178-3) 22.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-017-00180-5) 2T.0O 

80-EfXJ  „„..  (869-017-00181-3) 2400 

48  Chapters: 

■1  (Ports  1-51) (869-019-00185-9) 36.00 

22.00 
15.00 
12.00 
22.00 
3000 
26.00 
16.00 

23.00 
27.00 
19.00 
27.00 
31.00 
19.00 
22.00 


0:t. 
Oct. 
Oct 
Oct. 
Oct. 
'OcL 
Oct. 
Oct. 
Oct 


1.  1992 

1.  1992 

1,  1993 

1.  1992 

1.  1992 

1,  1991 

1.  1992 

1.  1992 

1,  1992 


1  (Ports  52-99)  (869-017-00183-0) 

2  (Ports  201-251)  (869-017-00184-8)  . 

2  (Ports  252-299) (869-017-00185-6)  . 

3-6  (869-01 7-(X)  186-4)  . 

7-M  .._ _ (869-0r7-00W7-2)  . 

15-28  „ (869-017-00188-1)  . 

29-End  (869-017-00189-9)  . 

48  Pans: 

1-99  (869-019-00193-0)  . 

100-177 (869-Ol7-00191-l> . 

178-199 (869-017-90192-9)  . 

200-399  _„ (869-017-00193-7)  . 

400-999 _ (869-017-00194-5)  . 

1000-1199  (869-017-00195-3)  . 

I200-£r»d (869-019-00199-9)  . 

5«  Parts: 
1-199  .... 
200-599. 
600-{fKt 


._ (869-017-00197-0) 23.00 

(869-017-00198-8) 20.00 

(869-017-00199-6) 20.00 


CFR  IrxJex  ond  Findings 
AjdS (869-019-00053-4) 


36.00 


Oct  1,  1992 
Oct.  1,  1992 
Oct.  1.  1993 
OcL  1,  1992 
Oct.  1,  1992 

Oct.  1.  1993 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1.  1992 
0:t.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 

Oct.  1.  1993 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  U  1992 
0:t.  1.  1993 

Oct.  1,  1992 
Oct  1.  1992 
Oct  1,  1992 

Jon.  1.  1993 


Federal  Register  /  Vol.  59,  No.  25  /  Monday,  February  7,  1994  /  Reader  Aids 


TItto  stock  Numbw  Price       Revision  Date 

Comptefe  1994  CFR  set _ _ _..  829.00  1994 

MicrofChe  CFR  Edition: 

Complete  set  (one-time  moiling) _ IM.00  1991 

Complete  set  (one-time  moiling) _ 185.00  1992 

Complete  set  (one-tinr>e  mailing) 223.00  1993 

Subscription  (moiled  as  issued)  — 244.00  1994 

Individual  copies _ 2.00  1994 


1  Because  Trtle  3  is  on  annud  comoilation.  tte  volume  and  <M  previoui  volumes 
should  be  reloned  as  a  permanent  relerence  source. 

»Ihe  July  1,  1965  edition  ot  32  Cf9  Ports  1-189  contOKis  o  rote  on»r  lor 
Parts  1-39  inclusive.  For  me  fcjl  text  o<  lt«e  Oeierise  AcquisitKyi  l?e9uiotK3ns 
in  Parts  1-39,  consult  ttie  ttvee  Cf6  volumes  Issued  as  o(  July  I.  1964.  contanng 
Itwie  parts. 

>nw  July  V  1965  e<Mion  o(  41  CFR  Chapters  1-100  contains  a  note  only 
for  CtKjpters  I  to  49  nclusive.  For  the  Ml  text  ol  procuemem  regulalions 
in  Chapters  I  to  49,  consult  the  eleven  Cffi  volumes  issued  as  ol  Ji<y  1, 
>964  containing  Itwse  ctxylert. 

«No  amendments  to  this  volume  were  promulgated  durvig  the  period  Apr. 
1.  1990  to  IMor.  31,  1993.  The  CFB  volume  issued  April  1,  1990,  should  be 
retained. 

*Ho  amendments  to  this  volume  wrere  promtigaled  during  Itw  penod  Apr. 
1,  1991  to  Mar  31,  1993.  The  CFB  volume  ssued  Apri  I,  1991.  should  be 
retaried. 

«No  amerxlments  to  this  volume  were  promulgaled  durng  the  period  July 
1,  1991  to  June  M,  1993.  The  C»  volunw  iswed  July  1,  1991,  should  be  retoKwd. 

7|Mo  omerxjments  to  this  volume  were  promulgated  dunr>g  the  period  October 
I.  1991  to  September  30,  1992.  The  CFR  volume  issued  October  1,  1991,  should 
beretaVted. 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUTOE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Fonn 
I I  X£S,  please  send  me  the  following: 


Ordar  procatsmg  Cod*: 

* 


Charge  your  order,  f. 
It's  Easyl 


To  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 


postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    '    I    I  ~  I I 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


VISA  or  MasterCard  Account 

III         III              II         1     1     1     1     II 

1     1           1      1  (Credit  card  expiration  date)               Thank  yOU  far 

■■     -                                                                 your  order! 

(Purchase  Order  No.) 

^■ES    NO 

Mqf  we  make  yo«ir  namc/addrcas  availabk  lo  other  mailers?  |_J   LJ 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburg,  PA  15250-7954 


(S/9J) 


Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  'Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 
Government  Manual 


l?93/94 


Superintendent  of  Documents  Publications  Order  Form 


Onler  Processing  Coda: 

*6395 


Charg»  your  order. 
IfseasyJ 

To  fax  your  orders  (202)  512-2250 


n  YES,  please  send  me copies  of  the  The  United  States  Govemment  Manoai.  1993AV4  S/N  06<M)00-00()5.V3 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handhng  and  is  subject  to  change. 

Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 

aCPODcposrt  Account       I    M    M    I    I    l-H 
□  visa  □  MasterCard  Account 

m 


(Company  or  personal  name) 


(Please  type  or  prinQ 


(Additional  address/attention  tioe) 


(Street  address) 


I 


d 


(Credit  card  expiration  dale) 


Thank  you/or 
rour  order! 


(City.  State.  Zip  code) 


(Daytime  phone  indnding  •«•  code) 


{R«v9«3» 


(Purchase  order  no.) 


(Authorizing  signature) 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pitb^burgh,  PA  15250-7954 


Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16). $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 
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Code  of  Federal  Regiilations  S]rstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
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Price  $7.00 


Oder  processing  code- 


Superintendent  of  Documents  Publications  Order  Form 


•6173 

I I  YES,  please  send  me  the  following: 


Charge  your  order. 
IfeEaeyt 
To  fax  your  orders  (202)-512-2250 


copies  of  Th«  Fed«ml  R«gl«tw-Wh«t  It  U  Bod  Han  To  Um  It.  at  $700  per  copy  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

]-D 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  Suie.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  [ 


1     I  (Credit  card  expintion  dale)  Thank  you  for 

-' — '  your  order! 


(Authorizing  Signature) 


(Rev   I  »}| 


(Purchase  Order  No.) 

\'ES    NO 

May  we  make  yournaine/address  available  to  other  mailen?  I — I    I — I 


Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  R\  15250-7954 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  ttie  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legistertive  history  references  appear  on  each  law.  Subscription  service  indudes  all  public  laws, 
issued  rregutoty  upon  enactinem,  «of  the  I03d  Congress,  26  Session,  1994. 

(Individuai  laws  aiso  nfvay  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  annooncenients  of 
newty  enacted  taws  and  prices.) 


Od«r  PnocMMng  Coda: 

*  6216 


L  ^  J 


SuperinteDdent  of  Documents  Subscriptions  Order  Form 

I — I   1  to,  enter  my  subscription(s)  as  follows: 

subscriptions  to  PUBLIC  LAWS  for  the  ia3d  Congress,  2d  Session,  1994  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  axe  subject  to  change. 


Mmm 


Charge  your  Ofdar. 
meatyl 
lb  fax  your  orders  (202)  512-2233 


(Company  or  ftnoaai  Naiae) 


(Please  type  or  prim) 


(Addiiioa^ 


tioe) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
May  wr 


YES    NO 

avaUabic  to  otkcr  oMilm?  O  Q 


Please  Choose  Method  of  Riyment: 

I I  Check  I^ble  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I 


LJ  VISA  or  MasterCard  Account 

t  1  I  1  I  N  1  1  I  1  M  1  1 


D-D 


n 


(Credit  card  expinuioa  date) 


Thank  you  for 
your  Older! 


(Authorizing  Signature)  (i/94) 

Mail  Tk    New  Orders,  Superintendent  of  Documents 
P.Q  Box  571954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
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regulations  of  the  Administrative  Committee  of  the  Federal  Register 
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20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
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Assistance  with  public  subscriptions 

202-783-3238 
512-2303 

Single  copiesAack  copies: 
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Assistance  with  public  single  copies 
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512-2457 
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Assistance  with  Federal  agency  subscriptions 

523-5243 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  utritb  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  February  17  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register.  7th  Floor 

Conference  Room.  800  North  Capitol  Street 

NW.  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 

202-523-4538 


RESERVATIONS: 


WHEN: 
WHERE 


TUCSON,  AZ 

March  23  at  9:00  am 
University  of  Arizona  Medical  School, 
DuVal  Auditorium.  1501  N.  Campbell 
Avenue.  Tucson.  AZ 
RESERVATIONS:   Federal  Information  Center 
1-800-359-3997 


OAKLAND,  CA 

WHEN:  March  30  at  9:00  am 

WHERE:  Oakland  Federal  Building.  1301  Clay  Street, 

Conference  Rooms  A.  B,  and  C.  2nd  Floor. 

Oakland,  CA 
RESERVATIONS:   Federal  Information  Center 

1-800-726-4995 
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Agricultural  Marketing  Service 

See  Packers  and  Stockyards  Administration 

Agriculture  Department 

See  Fanners  Home  Administration 

See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Packers  and  Stockyards  Administration 

Army  Department 
See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Biaclcstone  River  Valley  National  Heritage  Corridor 
Commission 

NOTICES 

Meetings;  Sunshine  Act,  5818 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan,  575&-5757 

Commodity  Futures  Trading  Commission 

RULES 

Bankruptcy;  technical  corrections,  5704 

Broker  associations;  registration  requirements;  correction, 

5703-5704 
Commodity  option  transactions;  technical  corrections,  5703 
Exchange  disciplinary,  access  denial,  or  other  adverse 
actions;  rules  relating  to  review;  technical  corrections, 
5701-5702 
Foreign  futures  and  options  transactions: 

Technical  corrections,  5702-5703 
Investigations;  technical  corrections,  5702 
Leverage  transactions;  technical  correction,  5703 
Practice  and  procedure: 
Floor  traders,  registration;  mandatory  ethics  training  for 
registrants  and  suspension  of  registrants  charged 
with  felonies;  correction,  5700-5701 
Technical  corrections,  5701 
Reports: 
Persons  holding  bona  fide  hedge  positions  and  merchants 
and  dealers  in  cotton;  technical  correction,  5702 
Special  calls;  technical  corrections,  5702 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Walgreen  Co.,  5757-5758 

Defense  Department 

See  Engineers  Corps 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Withdrawal  of  proposed  rules,  5750-5751 


NOTICES 

Environmental  statements;  availability,  etc.: 
Ballistic  Missile  Defense  Organization  theater  missile 
defense  (TMD)  program,  5758-5759 

Meetings: 
Science  Board  task  forces,  5759 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Shell  Western  E  &  P,  Inc.,  et  al..  5780-5781 
Sundstrand  Electrical  Power  Systems,  5781 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 
Acquisition  regulations: 
Contractor  project  control  systems  use.  5751-5753 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements.  5767 

Natural  gas  exportation  and  importation: 
Gulf  Energy  Marketing  Co.,  5767 
Tenaska  Washington  Partners  II,  LP..  5767 
UtihCorp  United,  Inc.,  5767-5768 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  eta: 
Savannah  Harbor  navigation  project,  GA  and  SC;  long 
term  management  strategy,  5760 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  5724-5725 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  5725-5726 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Gasoline  terminals  and  pipeline  breakout  stations,  5868- 
5890 
Air  programs: 
Outer  Continental  Shelf  regulations 
Consistency  update,  5745-5747 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  5742-5745 
NOTICES 

Sup)erfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Black  Forest  Drums  Site,  CO.  5768 
E.H.  Schilling,  site  Ironton,  OH,  5768 

Equal  Employment  Opportunity  Commission 

RULES 

EmplojTnent  discrimination: 
Charges;  designation  of  State  and  local  fair  employment 
practices  agencies  (706  agencies) — 
Delaware  Department  of  Labor  et  al..  5708-5709 
Kansas  Human  Rights  Commission,  5708 
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Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Farmers  Home  Administration 

PflOOOSED  RULES 
Program  regulations: 
Direct  emergency  loan  instructions;  revisions.  5737-5740 

Federal  Aviation  Administration 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 

Aging  airplane  safety,  5741-5742 
Class  E  airspace,  5740-5741 
NOTICES 

Committees;  establishment,  renewal,  termination,  eta: 

RTCA.  Inc.,  5814 
Meetings: 

RCTA,  Inc.,  5814 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  5769 

Federal  Election  Commission 

NOTICES 

Special  elections;  filing  dates: 
Oklahoma,  5769-5770  ' 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arkansas  et  al..  5731-5732 

Cahfomia  et  al..  5727-5728 

Colorado  et  al.,  5730-5731 

Illinois  et  al..  5728-5730.  5732-5735 
Flood  insurance;  communities  eligible  for  sale: 

Indiana  et  al..  5726-5727 
PROPOSED  RULES 
Flood  elevation  determinations: 

Maine  et  al.,  5748-5750 

Texas,  5747-5748 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Transcontinental  Gas  Pipe  Line  Corp.,  5761-5762 

Applications,  hearings,  determinations,  etc.: 
Eastern  Shore  Natural  Gas  Co.,  5762 
El  Paso  Natural  Gas  Co.,  5762 
KN  Energy.  Inc..  5762-5763 
Koch  Gateway  Pipeline  Co.,  5763 
Louisiana  Energy  &  Power  Authority,  5763 
Mississippi  River  Transmission  Corp.,  5763 
Natural  Gas  Pipeline  Co.  of  America,  5764 
Northwest  Pipeline  Corp.,  5764-5765 
Southern  Natural  Gas  Co.,  5765 
South  Georp'a  Natural  Gas  Co.,  5765 
Tennes.see  Gas  Pipeline  Co.,  5765-5766 
Texas  Gas  Transmission  Corp.,  5766 
Transwestem  Pipeline  Co..  5766-5767 
Williston  Basin  Interstate  Pipeline  Co.,  5767 

Fede^l  Reserve  System 

NOTICES 

Ntt^tings;  Sunshine  Act,  5816 


Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 
Residential  energy  sources;  average  unit  energy  costs, 
5699-5700 

Noncss 

Agency  information  collection  activities  under  OMB 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  nx>st  of  which 
are  Keyed  to  arxj  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271,  272,  and  273 
[Amendment  h(o.  347] 

Food  Stamp  Program;  Technical 
Amendn)ents  C<KK:eming  Disabled  In 
Group  Homes  and  Income  Exclusion 
for  Plans  for  Achieving  Self-Support 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

AchoN:  Final  rule. 

SUMMARY:  This  rule  finalizes  provisions 
of  the  proposed  rule  published  on 
December  21, 1992  concerning  certain 
provisions  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991  that  dealt  with 
disabled  persons  In  group  homes  and 
income  exclusions  for  Plans  for 
Achieving  Self-Support.  This  final  rule 
expands  the  food  stamp  eligibihty  of 
certain  blind  and  disabled  individuals 
residing  in  group  homes  and  excludes 
income  of  an  SSI  recipient  necessary  for 
the  fulfillment  of  a  Flan  for  Achieving 
Self  Support  (PASS). 
DATES:  The  amendment  to  7  CFR 
273.9(c)(17)  was  effective  October  1, 
1990  and  is  apphcable  on  the  earlier  of 
December  13,  1991  (the  date  of 
enactment  of  Pub.  L.  102-237),  October 
1, 1990  (for  food  stamp  households  for 
which  the  State  agency  knew,  or  had 
notice,  that  a  household  member  had  a 
PASS),  or  beginning  on  the  date  that  a 
fair  hearing  was  requested.  The 
remaining  amendments  were  effective 
and  were  to  be  implemented  no  later 
than  February  2, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour,  Supervisor, 
Eligibility  and  Certification  Regulations 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
Stamp  Program,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 


Alexandria,  Virginia,  22302  or  by 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform,  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
pohcies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  imless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows: 

(1)  For  program  benefit  recipients — 
state  administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(e)(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issueid  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  part  284  (for  rules  related 
to  QC  liabihties): 

(3)  for  retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  .to  7  U.S.C  2023  set  out  at  7 
CFR  278.8. 

Executive  Order  12372. 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  part  3105, 
subpart  V  (48  FR  29115,  June  24. 1983; 
or  48  FR  54317,  December  1,  1983,  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354,  94  Stat.  1164,  September  19, 


1980).  The  Administrator  of  the  Food 
and  Nutrition  Service  (FNS),  has 
certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  changes  would  affect  food  stamp 
applicants  and  recipients  and  State  and 
local  agencies  whic^  administer  the 
Food  Stamp  Program. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB). 

Background 

The  Food,  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991 
(Pub.  L.  102-237,  enacted  December  13, 
1991)  (the  FACT  Act)  contained  several 
technical  amendments  to  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act  (Pub.  L  101-624).  A 
proposed  rule  dealing  with  these 
technical  amendments  was  published  at 
57  FR  60489  on  December  21,  1992  and 
provided  the  public  with  60  days  to 
comment  on  me  proposed  provisions.  A 
total  of  five  comments  were  received 
regarding  this  proposed  rule.  Four  State 
agencies  and  one  public  interest  group 
commented  on  the  provisions  of  the 
proposed  rulemaking.  The  concerns 
raised  by  the  commenters  are  discussed 
below.  For  a  full  explanation  of  the 
provisions  of  this  rule,  the  reader 
should  refer  to  the  preamble  of  the 
proposed  rule. 

Expanded  Opportunity  for  Using  Food 
Stamps  to  Pay  for  Meals  in  Certain 
Group  Homes 

Under  current  regulations,  many,  but 
not  all,  blind  or  disabled  persons  living 
in  a  group  home  may  be  certified  for 
food  stamps.  The  reasons  for  this  are 
discussed  in  detail  in  the  proposed  rule. 
The  Department  proposed  to  amend  the 
regulations  to  expand  the  provisions 
governing  the  eligibility  of  blind  or 
disabled  persons  living  in  group  homes 
to  include  all  persons  defined  as  blind 
or  disabled  imder  Section  3  of  the  Food 
Stamp  Act  of  1977,  as  amended  (7 
U.S.C.  2012)  (the  Act).  This  e.xpansion 
was  authorized  by  section  901  of  the 
FACT  Act  which  amended  section 
3(g)(7)  and  3(i)  of  the  Act  (7  U.S.C.  2012 
(g)  and  (i))  to  expand  eligibility  to 
receive  food  stamps  and  to  use  them  to 
purchase  meals  provided  by  certified 
group  living  arrangements,  to  all 
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individuals  who  meet  the  Act's 
definition  of  "disabled"  contained  in 
section  3(r)(2H7)  of  the  Act  (7  U.S.Q 
2012  (r)(2H7)). 

The  Department  received  three 
comments,  all  supporting  the  proposal. 
Two  of  the  three  commenters  requested 
clarifications  about  the  rule.  One  of 
these  two  commenters  requested  that 
the  provision  be  expanded  to  clarify 
whether  the  provisions  regarding 
eligibility  of  individuals  residing  in 
group  homes  applied  to  homes  with  less 
than  four  residents  and  group  homes  not 
required  to  be  licensed  by  the  State. 
This  provision  does  not  modify  the 
eligibility  criteria  of  the  group  home  in 
which  eligible  individuals  may  reside; 
rather,  it  addresses  the  eligibility  criteria 
of  certain  residents  of  a  group  home. 
Thus,  the  commenter's  concern  is 
outside  of  the  scope  of  this  rulemaldng. 

The  second  commenter  requesting 
clarification  wished  to  know  how 
participation  of  residents  in  group 
homes  would  be  accomplished  in  an 
electronic  benefit  transfer  (EBT) 
issuance  system.  The  specifics  of  EBT 
interface  in  group  homes,  drug/ 
alcoholic  treatment  programs,  shelters 
for  battered  women  and  children,  and 
other  specialized  arrangements  need  to 
be  addressed  during  the  development  of 
a  State  agency's  EBT  system.  Therefore, 
we  are  not  addressing  this  concern  in 
this  final  rule. 

Accordingly,  the  Department  is 
adopting  as  proposed  the  definitions  of 
"Eligible  foods"  and  "Group  living 
arrarigement"  at  7  CFR  271.2.  The 
Department  is  also  adopting  as  proposed 
the  provisions  at  7  CFR  273.1(e)(l)(iii) 
and  273.11(fl  so  that  disabled  or  blind 
persons  as  (defined  in  7  CFR  271.2)  may 
apply  for  and  receive  food  stamps  and 
use  their  food  stamps  to  pay  for  meals 
provided  by  a  group  living  arrangement. 

Exclude  Plans  for  Achieving  Self- 
Support  (PASS)  from  Income 

Under  7  CFR  273.9(c)  of  the  food 
stamp  regulations,  certain  items  are 
excluded  from  income  in  determining 
food  stamp  eligibility  and  calculating 
benefits.  Section  903  of  the  FACT  Act 
and  the  provisions  of  Public  Law  102- 
265  (making  technical  corrections  to  the 
FACT  Act)  require  that  funds  provided 
for  a  PASS  plan  be  excluded  from 
income  for  food  stamp  purposes.  The 
PASS  program  is  designed  to  help 
Supplemental  Security  Income  (SSI) 
recipients  become  self-supporting.  The 
plans,  which  must  be  approved  by  the 
Social  Security  Administration  (SSA), 
permit  an  individual  to  set  aside  a 
specified  amount  of  money  to  be  used 
or  deposited  into  a  special  account  for 
an  approved  purpose.  The  Department 


proposed  to  amend  the  regulations  at  7 
CFR  273.9(c)  to  exclude  PASS  funds 
from  income  in  determining  food  stamp 
eligibility  and  benefits.  The  Department 
received  four  comments  on  this 
provision,  three  from  State  agencies  and 
one  from  a  public  interest  group.  Two 
commenters  supported  the  provision; 
two  commenters  opposed  the  provision. 

One  State  agency  opposed  the 
provision  because  the  State  agency  does 
not  know  how  to  identify  income  for  a 
PASS  account  and  thus  believes  that 
there  is  a  potential  for  error  in  excluding 
such  income.  The  State  agency  believes 
that  it  is  necessary  to  estabUsh  a  way  for 
such  income  to  be  reported  as  PASS 
income  before  such  income  can  be 
excluded.  The  exclusion  is  required  by 
statute;  therefore,  the  Department  must 
require  that  such  income  be  excluded.  It 
is  the  household's  responsibility  to 
report  and  verify  that  such  Income  is 
necessary  for  fulfillment  of  its  PASS  on 
order  for  the  income  to  be  excluded. 
The  household  should  be  able  to 
provide  such  verification  because  the 
SSA  approves  the  individual's  PASS  In 
writing,  identifying  the  amount  of 
income  that  shall  be  set  aside  each 
month  to  fulfill  the  PASS.  Further.  SSA 
requires  that  the  household  provide  for 
clear  identification  of  the  funds  that  are 
to  be  set  aside.  Eligibihty  workers 
should  ask  SSI  recipients  during  the 
interview  whether  they  have  a  PASS. 

Section  903  of  the  FACT  Act  and  Pub. 
L.  102-265  provide  for  a  food  stamp 
exclusion  for  amounts  necessary  for  the 
fulfillment  of  a  PASS.  In  the  proposed 
rule,  the  amendatory  language  for  7  CFR 
273.9(c)  Income  exclusions  was: 
"Income  of  an  SSI  recipient  which  has 
been  determined  necessary  for  the 
fulfillment  of  a  plan  for  achieving  self- 
support  (PASS)  *   *  "."The  second 
commenter  objected  to  the  phrase 
"which  has  been  determined"  in  the 
regulatory  amendment.  The  commenter 
objected  to  the  language  because  it 
believes  that  the  phrase  unnecessarily 
compUcates  the  issue  because  the 
language  in  Section  903  of  the  FACT 
Act  specifies  exclusion  of  income 
necessary  for  fulfillment  of  a  PASS.  The 
Department  has  adopted  the 
commenter's  suggestion  and  deleted  the 
phrase  "which  has  been  determined" 
from  the  final  rule.  Other  than  this 
deleUon.  the  rule  at  7  CFR  273.9(c)(17) 
is  adopted  as  proposed. 

Implementation  and  Effective  Dates 

The  provisions  extending  food  stamp 
eligibility  to  all  blind  or  disabled 
persons  (as  defined  by  the  Food  Stamp 
Act)  who  live  in  certain  group  living 
arrangements  and  to  include  meals 
served  to  these  blind  or  disabled 


pers<His  as  eUgible  for  purchase  with 
food  stamps  were  effective  and  had  to 
be  implemented  no  later  than  February 
1, 1992  in  accordance  with  the 
provisions  of  the  FACT  Act  and  with  a 
December  27. 1991  memorandum  to  all 
Regional  Administrators  of  the  Food 
and  Nutrition  Service. 

Also  in  accordance  with  that 
memorandum  and  the  provisions  of  the 
FACT  Act.  the  income  exclusion  for 
PASS  accounts  is  effective  on  the  earlier 
of:  (1)  December  13.  1991,  the  date  of 
enactment  of  the  FACT  Act,  (2)  October 
1. 1990,  for  food  stamp  households  for 
which  the  State  agency  knew,  or  bad 
notice,  that  a  household  member  had  a 
PASS,  or  (3)  beginning  on  the  date  that 
a  fair  hearing  was  requested  contesting 
the  denial  of  an  income  exclusion  for 
amounts  provided  for  a  PASS.  State 
agencies  are  not  required  to  do  file 
searches  for  cases  relating  to  PASS 
households  imless  the  question  of  an 
income  exclusion  for  PASS  had  been 
raised  with  the  State  agency  prior  to 
December  13. 1991. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedures.  Food  stamps.  Grant 
program-social  programs. 

7  CFR  Part  272 

Administrative  practice  and 
procedures.  Ahens.  Claims.  Food 
stamps,  Grant  programs-social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  Security.  Students. 

Accordingly.  7  CFR  parts  271,  272. 
and  273  are  amended  as  follows: 

1.  The  authority  citation  for  parts  271, 
272.  and  273  continues  to  read  as 
follows: 

Authority:  7  U  S.C  2011-2032. 

PART  271— GENERAL  INFORMATION 
AND  DEFINmONS 

2.  In  §271.2. 

a.  The  definition  oi  Eligible  foods  is 
amended  by  revising  paragraph  (5);  and 

b.  The  definition  of  Group  living 
arrangement  is  amended  by  revising  the 
second  sentence. 

The  revisions  read  as  follows: 

§271,2 
Definitions. 


Federal  Register  /  Vol.  59,  No.  26  /  Tuesday.  February  8.  1994  /  Rules  and  RegulaUons         5699 


Eligible  foods  *  *  *  (5)  Meals 
prepared  and  served  by  a  group  living 
arrangement  facility  to  residents  who 
are  blind  or  disabled  as  defined  in 
paragraphs  (2)  through  (11)  of  the 
definition  of  "Elderly  or  disabled 
member"  contained  in  this  section; 


Group  living  arrangement  *  *  *  To 
be  eligible  for  food  stamp  benefits,  a 
resident  of  such  a  group  living 
arrangement  must  be  blind  or  disabled 
as  defined  in  paragraphs  (2)  through 
(11)  of  the  definition  of  "Elderly  or 
disabled  member"  contained  in  this 
section. 


PART  272--REOUIREMErfrS  FOR 
PARTICIPATINQ  STATE  AGENCIES 

3.  In  §  272.1,  a  new  paragraph  (g)(131) 
is  added  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 

•        •        •        •        • 

(g)  Implementation.  •  •  • 

(131)  Amendment  No.  347.  The 
provisions  of  this  amendment  are 
efl^ective  as  specified  in  paragraphs 
(g)(131)(ii)  (A).  (B).  and  [Q  of  this 
section.  State  agencies  are  not  required 
to  do  file  searches  for  cases  relating  to 
PASS  households  unless  the  question 
on  an  income  exclusion  for  PASS  had 
been  raised  with  the  State  agency  prior 
to  December  13, 1991. 

(i)  The  provisions  at  §  271.2.  §  273.1, 
and  §  273.11  were  effective  and  had  to 
be  implemented  no  later  than  February 
1. 1992. 

(ii)  The  provision  at  §  273.9(c)(17)  is 
effective  the  earlier  of:  (A)  December  13. 
1991.  the  date  of  enactment  of  Pub.  L 
102-237;  (B)  October  1, 1990,  for  food 
stamp  households  for  which  the  State 
agency  knew,  or  had  notice,  that  a 
household  member  had  a  PASS;  or 

(C)  Beginning  on  the  date  that  a  fair 
hearing  was  requested  contesting  the 
denial  of  an  income  exclusion  for 
amounts  provided  for  a  PASS. 

PART  27»-CERTIHCAT)ON  OF 
EUGIBLE  HOUSEHOLDS 

$273.1    [Amended] 

4.  In  §273.1,  paragraph  (e)(l)(iii)  is 
amended  by  removing  the  words  "and 
who  receive  benefits  imder  title  I,  title 
n.  title  X.  title  XIV,  or  title  XVI  of  the 
Social  Security  Act"  and  adding  the 
words  "(as  defined  in  paragraphs  (2) 
through  (11)  of  the  definition  of 
"Elderly  or  disabled  member," 
contained  in  §  271.2)"  after 
"individuals". 

5.  In  §  273.9,  a  new  paragraph  (c)(17) 
is  added  to  read  as  follows: 


S  273.9    Income  and  Deductions. 

(c)  Income  exclusions.  *  •  • 
(17)  Income  of  an  SSI  recipient 
necessary  for  the  fulfillment  of  a  plan 
for  achieving  self-support  (PASS)  which 
has  been  approved  vinder  sections 
1612(b)(4)(A)(iii)  or  1612(b)(4)(B)(iv)  of 
the  Social  Security  Act.  This  Jiicome 
may  be  spent  in  accordance  with  an 
approved  PASS  or  deposited  into  a 
PASS  savings  accoimt  for  future  use. 
•        •        •        •        * 

6.  In  §273.11. 

a.  The  heading  of  paragraph  (0  is 
revised; 

b.  The  first  sentence  of  paragraph 
(f)(1)  is  amended  by  removing  the 
words,  "who  receive  benefits  under  title 
II  or  title  XVI  of  the  Social  Security 
Act";  and 

c.  Paragraph  (f)(3)  is  amended  by 
removing  the  words,  "who  receive 
benefits  under  title  n  or  title  XVI  of  the 
Social  Seouity  Act". 

The  revision  reads  as  follows: 

$273.11 

Action  on  households  with  special 
circumstances. 


(f)  Residents  of  a  group  living 
arrangement.  •  *  • 

Dated;  January  26, 1994. 
Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 

Services. 

[FR  Doc  94-2653  Filed  2-7-94;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures  of 
Energy  Consumption  and  Water  Use 
Information  About  Certain  Home 
Appliances  and  Other  Products 
Required  Under  the  Energy  Policy  and 
Conservation  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule  revision. 

SUMMARY:  The  Federal  Trade 
Commission's  Energy  and  Water  Use 
Rule  requires  that  Table  1.  in  §  305.9, 
which  sets  forth  the  representative 
average  luiit  energy  costs  for  five 
residential  energy  sources,  be  revised 
periodically  on  the  basis  of  updated 
information  provided  by  the  Department 
of  Energy  ("DOE"). 

This  document  revises  the  table  to 
incorporate  the  latest  figures  for  average 
unit  energy  costs  as  published  by  EXDE 


in  the  Federal  Register  on  December  29, 
1993.1 

DATES:  The  revisions  to  §  305.9(a)  and 
Table  1  are  effective  February  8, 1994. 
The  mandatory  dates  for  using  these 
revised  DOE  cost  fig\u«s  are  detailed  in 
the  SUPPI.EMENTARY  INFORMATION  section, 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington.  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Federal  Trade 
Commission  issued  a  final  rule,  then 
called  the  AppUance  Labeling  Rule  (44 
FR  66466),  in  response  to  a  directive  in 
section  324  of  the  Energy  PoUcy  and 
Conservation  Act  ("EPCA"),  42  U.S.C 
6201.2  The  rule  requires  the  disclosure 
of  energy  efficiency  or  cost  information 
on  labels  and  in  retail  sales  catalogs  for 
eight  categories  of  appliances,  and 
mandates  that  these  energy  costs  or 
energy  efficiency  ratings  be  based  on 
standardized  test  procedures  developed 
by  DOE.  The  cost  information  obtained 
by  following  the  test  procedures  is 
derived  by  using  the  representative 
average  imit  energy  costs  provided  by 
DOE.  Table  lin  §  305.9(a)  of  the  rule 
sets  forth  the  representative  average  unit 
energy  costs  to  be  used  for  all 
requirements  of  the  rule,  As  stated  in 
§  305.9(b),  the  Table  is  intended  to  be 
revised  periodically  on  the  basis  of 
updated  information  provided  by  DOE. 

On  December  29.  1993,  EXDE 
published  the  most  recent  figures  for 
representative  average  unit  energy  costs. 
Accordingly,  Table  1  is  revised  to  reflect 
these  latest  cost  figures  as  set  forth 
below. 

The  dates  when  use  of  the  figures  in 
revised  Table  1  becomes  mandatory  in 
calculating  cost  disclosures  for  use  in 
reporting,  labeling  and  advertising 
products  covered  by  the  Commission's 
rule  and/or  EPCA  are  as  follows: 

For  1904  Submissions  of  Data  Under 
§  305.8  of  the  Commission's  Rule 

The  new  cost  figures  must  be  used  in 
all  1994  cost  submissions.  For 
convenience,  the  annual  dates  for  data 
submission  are  repeated  here: 

Fluorescent  lamp  ballasts:  March  1 
Gothes  washers:  March  1 


<  58  FR  68901. 

>  Since  iu  promulgation,  the  rule  has  been 
amended  three  limes  to  include  new  product 
calegorie»— central  air  conditlooen  (52  FR  46888, 
Dec  10,  1987),  fluorescent  lamp  ballasts  (54  FR 
1182.  ]an.  12,  1989),  and  certain  plumbing  products 
(58  FR  54955.  Oct.  25,  1993).  In  accordance  with 
a  directive  in  the  Energy  Policy  Act  of  1992,  Pub. 
L.  102-486  (October  24,  1992).  the  Commission 
imitated  a  proceeding  to  amend  the  rule  to  include 
certain  lamp  products  (58  FR  60147,  Nov.  IS.  1993). 
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Water  heaterr  May  1 
Furnaces:  May  1 
Room  air  conditioDen:  May  1 
Dishwashers:  June  1 
Central  air  conditioners:  July  1 
Heat  pumps:  July  1 
Refrigerators:  August  1 
Refrigerator-freezers:  August  1 
Freezers:  August  1 

For  Labeling  and  Advertising  of 
Products  Covered  by  the  Commission's 
Rule 

Using  1994  submissions  of  estimated 
annual  costs  of  operation  based  on  the 
1994  DOE  cost  figures,  the  staff  will 
determine  whether  to  publish  new 
ranges.  Any  products  for  which  new 
ranges  are  pubUshed  must  be  labeled 
with  estimated  annual  cost  figtires 
calculated  using  the  1994  DOE  cost 
figures.  If  such  new  ranges  are 
published,  the  effective  date  for  labeling 
new  products  will  be  ninety  days  after 
publication  of  the  ranges  in  the  Federal 
Register.  Products  that  have  been 


labeled  prior  to  the  effective  date  of  any 
range  modification  need  not  be 
relabeled.  Advertising  for  such  products 
will  also  have  to  be  based  on  the  new 
costs  and  ranges  beginning  ninety  days 
after  publication  of  the  new  ranges  in 
the  Federal  Register. 

Energy  Usage  Representations 
Respecting  Products  Covered  by  EPCA 
but  not  by  the  Comlnission's  Rule 
Meinufacturers  of  products  covered  by 
section  323(c)  of  EPCA,  but  not  by  the 
Energy  and  Water  Use  Rule  (clothes 
dryers,  television  sets,  kitchen  ranges 
and  ovens,  humidifiers  and 
dehumidifiers,  pool  heaters  and  space 
heaters)  must  use  the  1994 
representative  average  unit  costs  for 
energy  in  all  representations  beginning 
May  9, 1994. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 


Reporting  and  recordkeeping 
requirements. 

PART  305— {AMENDED] 

Accordingly.  16  CFR  part  305  Is 
amended  as  follows: 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6294. 

2.  Section  305.9(a)  is  revised  to  read 
as  follows: 

§  305.9    Representative  average  unit 
energy  costs. 

(a)  Table  1,  below,  contains  the 
representative  unit  energy  costs  to  be 
utilized  for  all  requirements  of  this  part. 


Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1994) 


Type  o<  energy 

In  comnxjn  terms 

As  required  by  DOE  test  procedure 

Dollarsper 
maUonBtu^ 

Electricity  

Natural  Gas 

No.  2  heating  ol  _     __ — 

Propene — _ _......._..-......... 

Kerosene  .„ _. .. _. __. „ 

8.4 1  t/kWh  2. 3 

60.4</thefm«  or  k 

$6.22/MCFs.8 

$1 .054/Qal!on  ' 

$0.983/gailon  e _ 

$1.133/gallon» __ . 

$0.C841/kWti  .-     --     ._ 

S0.00000604/8tu _._ 

$0.00000760/8tu  

S0.00001 076/Btu  

$0.00000839/Btu 

$24.65 
$6.04 

$7.60 

$10.78 

$8.39 

1  Btu  stands  for  British  ttwrmal  untt. 
2kWh  stands  for  Icilowatt  hour. 
3ikWh-3,4l2  Btu. 

*  1  therm-l 00,000  Btu.  Natural  gas  prices  indude  taxes. 
5  MCF  stands  for  1.000  cubic  feet 

•  For  tt^  purposes  of  this  tat)te,  1  cubte  foot  of  natural  gas  has  an  energy  equivaJence  ot  1 ,030  Btu. 
^For  tt>e  purposes  of  thts  taUe,  1  gaflon  of  No.  2  heating  nl  has  an  energy  equivalence  of  138,690  Btu 
e  For  ttie  purposes  of  ttiis  table,  1  gallon  of  liqud  propane  has  an  energy  equivatence  of  91 .333  Btu. 

a  For  the  purposes  of  thts  table,  1  galon  of  kerosene  has  an  energy  equivalence  of  1  ;i5,P00  Btu. 


Donald  S.  dark. 

Secretary. 

[FR  Doc  94-2823  Filed  2-7-04;  8:45  ami 
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coMMOomr  futures  tradinq 

COMMSStON 

17  CFR  Parts  land  10 

Registration  of  Roor  Traders; 
Mandatory  Ethics  Training  for 
Registrants;  Suspension  of 
Registrants  Charged  With  Felonies 

AGENCY:  CoDunodity  Futures  Trading 

Conunissioo. 

ACTION:  Final  rules;  correction. 

StMMARV:  This  document  contains 
corrections  to  the  final  rules  which  were 
published  Thursday,  April  15. 1993  (58 


FR  19575).  The  rules  implemented 
requirements  mandated  by  the  Futures 
Trading  Practices  Act  of  1992  and 
imposed  requirements  for  registration  of 
floor  traders  and  ethics  training  for 
registrants. 

EFFECTIVE  DATE:  February  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black.  Office  of  General 
Coimsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 
SUPPl^MENTARY  INFORMATION: 

Background 

The  final  rules  that  are  the  stib|ect  of 
this  correction  amended  chapter  1  of 
title  17  of  the  Code  of  Federal 
Regulations  by  revising  SectloQ  1.62. 
Contract  market  requirement  for  floor 
broker  and  floor  trader  registration,  and 
by  revising  Section  10.1.  Scope  and 


applicability  of  rules  of  practice  on  the 
effective  date. 

Need  for  Correction 

As  published,  the  final  rules  contain 
typographical  errors  which  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  April . 
15. 1993,  of  the  final  rules,  which  were 
the  subject  of  FR  Doc.  93-8798.  is 
corrected  as  follows: 

§1.62    [Convctad] 

Paragraph  1.  Chi  page  19589.  in  the 
second  column,  in  §  1.62.  paragraph 
(a)(1).  line  four,  the  section  designation 
"5a(12)"  is  corrected  to  read 
"5a(a)(12)(A)". 

Par.  2.  Chi  page  19589.  in  the  third 
column,  in  §  1.62,  paragraph  (a)(2).  line 
four,  the  section  designation  "Sa(12)"  Is 
corrected  to  read  "SaTaKlZXA)". 
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fiai    [Corractod] 

Par.  3.  On  page  19597.  in  the  third 
column,  in  §  10.1,  paragraph  (a),  lines 
10  and  11,  the  phrase  "7  U.S.C  9, 
12a(2),  12a(3),  12a(4)  and  12(a)(ll),"  is 
corrected  to  read  "7  U.S.C  9  and  15, 
12a(2).  12a(3),  12a(4)  and  12a(ll)". 
•        •        *        •        • 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  94-2165  Filed  2-7-94;  8:45  am] 

BILUNQ  CODE  63S1-01-M 

17CFRParl9 

Rules  Relating  to  Review  of  Exchapge 
Disciplinary,  Access  Denial  or  Other 
Adverse  Actions 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  Part  9  to  reflect 
changes  reqiiired  by  enactment  of  the 
Futiires  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  ofEce  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  D.C  20581.  Telephone; 
(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  light  of  the  recent  passage  of  the 
Futiu^s  Trading  Practices  Act  of  1992, 
102  Cong..  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Conunodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  Part  9.  Rules  Relating  to  Review  of 
Exchange  Disciplinary,  Access  Denial  or 
Other  Adverse  Actions,  should  be 
amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correctioii 

As  published,  the  regulations  cxmtain 
references  to  designations  of  statutory 
provisions  which  have  been  (jhaugod 
and  typographical  errors  which  are  in 
need  of  clarification. 

Accordingly,  17  CFR  Part  9  is 
amended  by  making  the  {ollowing 
confonning  amendments: 


PART  9— RULES  RELAT1NQ  TO 
REVIEW  OF  EXCHANGE 
DISCIPLINARY,  ACCESS  DENIAL  OF 
OTHER  ADVERSE  ACTIONS 

§  9.1    [Amended] 

1.  In  §  9.1(b)(1).  the  phrase  "section 
5a(ll)  of  the  Act"  is  revised  to  read 
"section  5a(a)(ll)  of  the  Act". 

§9.25    [Amended] 

2.  In  §  9.25,  the  phrase  "section 
8c(l)(B)  of  the  Act"  is  revised  to  read 
"section  8c(a)(2)  of  the  Act". 

•        •        »        •        • 

Issued  in  Washington,  D.C  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  94-2145  Filed  2-7-94;  8:45  am) 

BILUNQ  CODE  e351-01-M 


17  CFR  Part  10 
Rules  of  Practice 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  Part  10  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington.  D.C  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  Ught  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.,  2d  Sess..  Public  Law  102- 
546  (Oct  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  Part  10.  Rules  of  Practice,  should 
be  amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  ofSubfects  in  17  CFK  Part  10 

Administrative  practice  and 
procedure,  authority  delegations 
(Govemmeat  agencies),  commodity 
futures. 


Acciordingly,  17  CFR  Part  10  is 
amended  by  making  the  following 
confonning  amendments: 

PART  10-RULES  OF  PRACTICE 

§iai    [Amended] 

1.  In  §  10.1(b),  the  phrase  "sections  6b 
and  6(c)  of  the  Act,"  is  revised  to  read 
"sections  6b  and  6(d)  of  the  Act,". 

2.  In  §  10.1(c).  the  phrase  "section  6(b) 
of  the  Act.  7  U.S.C.  9;"  is  revised  to  read 
"section  6(c)  of  the  Act,  7  U.S.C  9  and 
15;". 

3.  In  §  10.1(d),  the  phrase  "sections 
6(b)  and  6b  of  the  Act.  7  U.S.C  9  and 
13a;"  is  revised  to  read  "sections  6(c) 
and  6b  of  the  Act.  7  U.S.C  9  and  15  and 
13a;". 

§10.3    [Amended] 

4.  In  §  10.3(d)  the  phrase  "secuon  6(b) 
of  the  Act"  is  revised  to  read  "section 
6(c)  of  the  Act". 

Issued  in  Washington,  D.C  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  94-2146  Filed  2-7-94:  8:45  am) 
BtLUNQ  COOE  SaSI-OI-M 


17  CFR  Part  11 

Rules  Relating  to  Investigations 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 


SUMMARY:  This  document  contains 
amendments  to  17  CFR  Part  11  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  8,  1994. 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  N.W.. 
Washington,  D.C.  20561.  Telephone: 
(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28,  1992),  which  amended  the 
Commodity  Exchange  Act.  the 
Commission  has  determined  that  17 
CFR  Part  11,  Rules  Relating  to 
Investigations,  should  be  amended  to 
reflect  the  changes  in  the  Commodity 
Exchange  Act  resulting  from  the  Futures 
Trading  Practices  Act  of  1992. 

Need  for  Cacrectkia 

As  published,  the  regulations  contain 
references  to  designations  of  statutoty 
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provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  11 

Administrative  practice  and 
procedure,  Conunodity  futures, 
investigations       

Accordinly,  17  CFR  Part  11  is 
amended  by  making  the  following 
conforming  amendments: 

PART  11— RULES  RELATING  TO 
INVESTIGATIONS 

1.  The  authority  citation  for  Part  11  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  4a(j).  9  and  15, 12, 
12a(5),  unless  otherwise  noted. 

§11.1    [Amendad] 

2.  In  §  11.1,  the  phrase  "sections  6(b) 
and  8  of  the  Commodity  Exchange  Act, 
as  amended,  7  U.S.C  9  and  12"  is 
revised  to  read  "sections  6(c)  and  8  of 
the  Commodity  Exchange  Act,  as 
amended,  7  U.S.C.  9  and  15  and  12". 

Issued  in  Washington.  DC  on  January  25, 
1994.  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  94-2147  Filed  2-7-94;  8:45  am] 

BtLUNQCOOe  S39V-01-M 


17  CFR  Part  19 

Reports  By  Persons  Holding  Bona  Fide 
Hedge  Positions  Pursuant  To  §  1.3(z) 
Of  This  Chapter  And  By  Merdiants 
And  Dealers  In  Cotton 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendment. 

SUMMARY:  This  doc\mient  contains  a 
amendment  to  17  CFR  Part  19  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel.  Commodity  Futures  Trading 
Conunission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-«880. 
SUPPt-EMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.,  2d  Sess.,  Public  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  1 7 
CFR  Part  19,  Reports  By  Persons 
Holding  Bona  Fide  Hedge  Positions 
Pursuant  to  §  1.3(z)  Of  This  Chapter 


And  By  Merchants  And  Deders  In 
Cotton,  should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  pubUshed,  the  regulations  contain 
a  reference  to  a  designation  of  a 
statutory  provision  which  has  been 
changed  and  which  is  in  need  of 
clarification. 

List  of  SabiecU  in  17  CFR  Part  19 

Commodity  futures,  cotton,  grains, 
reporting  and  recordkeeping 
requirements.         

Accordingly,  17  CFR  Part  19  is 
amended  by  making  the  following 
conforming  amendment: 

PART  19— REPORTS  BY  PERSONS 
HOLDING  BONA  FIDE  HEDGE 
POSITIONS  PURSAUNT  TO  §  1.3  (Z)  OF 
THIS  CHAPTER  AND  BY  MERCHANTS 
AND  DEALERS  IN  COTTON 

1.  The  authority  citation  for  Part  19  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  6g(a),  61.  and  12a(5), 
unless  otherwise  noted.  ^ 

Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
|FR  Doc  94-2148  Filed  2-7-94;  8:45  am) 
BILUNO  cooc  assi-oi-M 


17  CFR  Part  21 

Special  Calls 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUKMKARY:  This  dociunent  contains 
amendments  to  17  CFR  Part  21  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202)  254-9880. 
SUPPI.EMENTARY  INFORMATION: 

Background 

In  Ught  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
102  Cong.,  2d  Sess.,  PubUc  Law  102- 
546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  Part  21,  Special  Calls,  should  be 


amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  F*ractices  Act 
of  1992. 

Need  for  Correction 

As  p.ubhshed.  the  regulations  contain 
references  to  designations  of  statutory 
provisions  whitJi  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  21 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements.  Silver. 

Accordingly.  17  CFR  Part  21  is 
amended  by  making  the  following 
conforming  amendments: 

PART  21— SPECIAL  CALLS 

1.  The  authority  citation  for  Part  21  is 
revised  to  read  as  follows: 

Authority.  7  U.S.C  la,  2.  2a,  4,  6a,  6c,  6f, 
6g,  61,  6k,  6m,  6n,  7,  7a,  12a,  19  and  21;  5 
U.S.C  552  and  552(b),  unless  otherwise 
noted. 

S21.03    [Amended] 

2.  In  §  21.03(h),  each  of  the  six 
occurrences  of  the  phrase  "section  6(b)" 
is  revised  to  read  "section  6(c)". 

3.  In  §  21.03(h),  tiie  phrase  "7  U.S.C 
9,"  is  revised  to  read  "7  U.S.C  9  and 

15,". 

•        •        •         •        • 

Issued  in  Washington,  DC,  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc  94-2149  Filed  2-7-94;  8:45  amj 

BILUNO  cooc  tSSI-OI-M 


17  CFR  Part  30 

Foreign  Futures  and  Foreign  Options    ' 
Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

summary:  This  document  contains 
amendments  to  17  CFR  part  30  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPt-EMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992. 
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102  Cong.,  2d  Sess.,  Pub.  L  102-546 
(Oct.  28. 1992),  which  amended  die 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  part  30,  Foreign  Futures  and 
Foreign  Options  Transactions,  should  be 
amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  published,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  1 7  CFR  Part  30 

Commodity  futures,  fraud. 

Accordingly,  17  CFR  Part  30  is 
amended  by  making  the  following 
conforming  amendments: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  Part  30  is 
revised  to  read  as  follows: 

Authority:  7  US  C.  la.  2.  4, 6. 6c  and  12a, 
unless  otherwise  noted. 

$30.02    [Amended] 

2.  In  §  30.02(a).  the  phrase  "sections 
2(a)(1),  4,  4c,  4f.  4g.  4k.  4l.  4m,  4n.  4o. 
4p,  6.  6c  6d,  8,  8a.  9, 12, 13,  and  14  of 
the  Act"  is  revised  to  read  '^eections  la, 
2,  4. 4c  4f.  4g.  4k,  41, 4ra,  4n,  4o,  4p, 

6,  6c,  8,  8a,  9, 12, 13,  and  14  of  the  Act". 
•        •        •        •        • 

Issued  in  Washington,  DC.  on  January  2S, 
1994.  by  the  Commission. 
jean  A.  Webo, 

Secretary  of  the  Commission. 
|FR  Doc.  94-2150  Filed  2-7-«4;  8:45  am] 

BILUNQ  CODE  SSSI-Ol-M 


17  CFR  Part  31 

Leverage  Transactions 

AQENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Conforming  amendment 

SUMMARY:  This  document  contains  an 
amendment  to  17  CFR  Part  31  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 

EFFECTIVE  DATE:  February  8, 1994. 

FOR  FURTHER  INFORMAJJON  COWTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futiwes  Trading 
Commission,  2033  K  Street  NfW.. 
Washington,  DC  20581.  Telephone: 
(202) 254-9880. 


SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong.,  2d  Sess.,  Pub.  L.  102-546 
(Oct.  28, 1992).  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  Part  31,  Leverage  Transactions, 
should  be  amended  to  reflect  the 
changes  in  the  Commodity  Exchange 
Act  resulting  from  the  Futures  Trading 
Practices  Act  of  1992. 

Need  for  Correction 

As  pubhsbed,  the  regulations  contain 
a  reference  to  designations  of  statutory 
provisions  which  ha\  e  been  changed 
and  which  are  in  need  of  clarification. 

List  of  Subjects  in  17  CFR  Pail  31 

Commodity  futiu^s,  currency,  fraud. 
gold,  reporting  and  recordkeeping 
requirements,  silver. 

Accordingly,  17  CFR  Part  31  is 
amended  by  making  the  following 
conforming  amendment; 

PART  31— LEVERAGE 
TRANSACTIONS 

§31.5    [Amended] 

1.  In  §  31.5(d),  the  phrase  "sections  6 
and  6(a)  of  the  Act."  is  revised  to  read 
"sections  6(a)  and  6(b)  of  the  Act". 

•        *        •        •        • 

Issue<^  Washington.  DC.  on  January  25. 
1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(PR  Doc.  94-2151  Filed  2-7-^;  «:45  amj 

BILUNQ  COOC  eXt-Ot-M 


17  CFR  Part  32 

Regulation  of  Commodity  Option 
Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  Part  32  to  reflect 
changes  required  by  enactment  of  the 
Futures  Trading  Practices  Act  of  1992. 
EFFECTIVE  DATE:  February  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black.  Office  of  General 
Counsel.  Commodity  Future  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  Telephone: 
(202) 254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 


102  Cong..  2d  Sess..  Public  Law  102- 
546  (Oct  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  Part  32.  Regulation  of  Commodity 
Option  Transactions,  should  be 
amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futures  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  pubUsbed,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  17  CFR  Part  32 

Commodity  futures,  fraud  reporting 
and  recordkeeping  requirements. 

Accordingly,  17  CFR  Part  32  is 
amended  by  making  the  following 
conforming  amendments: 

PART  32— REGULATION  OF 
COMMODITY  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  32  is 
revised  to  read  as  follows; 

Autliority:  7  U.S.C.  la,  2, 4, 6c  and  12a. 

unless  otherwise  noted. 

§32.1    [Amended] 

2.  In  §  32.1(b)(2).  the  phrase  "sections 
2(a)  and  2(b)  of  the  Act;"  is  revised  to 
read  "sections  la(13)  and  2(b)  of  the 
Act;" 

§32.3    [Amended] 

3.  In  §  32.3(c).  the  phrase  "section 
2(a)(1)  of  the  Act"  is  revised  to  read 
"section  la  of  the  Act". 


IssuHd  in  Washington.  DC  on  (anuary  25. 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Com  m  is.-iion. 

IfR  Doc.  94-2152  Filed  2-7-94;  8:45  am] 

BILUNG  COOC  «H1-01-« 


17  CFR  Part  156 

Registration  of  Broker  Associations 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule,  which  was 
published  Tuesday.  June  1,  1993.  (58  FR 
31167)  The  rule  defined  entities 
commonly  knovkm  as  "broker 
associations"  and  required  that  such 
entities  register  with  their  respective 
contract  markets  pursuant  to  contract 
market  rules. 
EFFECTIVE  DATE:  February  7,  1994. 
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FOR  FURTHER  tNFORMATIOM  CONTACT: 
Barbara  Webster  Black.  Office  of  General 
Counsel.  Qjinmodity  Futures  Trading 
Commission.  2033  K  Street,  N.W., 
Washington,  DC.  20581.  Telephone: 
(202) 254-9880. 

SUPPt-EMENTARY  INFORMATKM: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  amended  chapter  1  of 
title  17  of  the  Code  of  Federal 
Regulations  by  adding  Part  156  on  the 
effective  date. 

Need  for  Correction 

As  published,  the  authority  citation 
for  the  final  rule  con'ains  a 
typographical  error  which  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  Jime 
1. 1993  of  the  final  rule,  which  was  the 
subject  of  FR  Doc  93-12780,  is 
corrected  as  follows: 

PART  156— {CORRECTED] 

Paragraph  1.  On  page  31171,  in  the 
second  column,  the  authority  citation  is 
corrected  to  read  "Authority:  7  U.S.C 
6b,  6c,  6j(d),  7a(b).  and  12a." 

•         •         •        •        • 

Issued  in  Washington.  DC  on  January  25, 
1994,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  94-2161  Filed  2-7-94;  8:45  ami 

BIUJNO  COOE  «361-01-M 


546  (Oct.  28, 1992),  which  amended  the 
Commodity  Exchange  Act,  the 
Commission  has  determined  that  17 
CFR  Part  190,  Bankruptcy,  should  be 
amended  to  reflect  the  changes  in  the 
Commodity  Exchange  Act  resulting 
from  the  Futiu«s  Trading  Practices  Act 
of  1992. 

Need  for  Correction 

As  pubhsbed,  the  regulations  contain 
references  to  designations  of  statutory 
provisions  which  have  been  changed 
and  typographical  errors  which  are  in 
need  of  clarification. 

List  of  Sub)ects  in  17  CFR  Part  190 

Bankruptcy,  brokers,  commodity 
futures,  reporting  and  recordkeeping 
requirements.         

Accordingly.  17  CFR  Part  190  is 
amended  by  making  the  following 
conforming  amendments: 

PART  19<^-BANKRUPTCY 

1.  The  authority  citation  for  Part  190 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  la;  2,  4a,  6c.  6d.  6g,  7a. 
12. 19.  and  24,  and  11  VS.C  362,  546.  548. 
556.  and  761-766.  unless  otherwise  noted. 

S  19a01    [Amended] 

2.  In  §  190.01(kk)(2)(u),  the  phrase 
"section  5a(12)  of  the  Commodity 
Exchange  Act;"  is  revised  to  read 
"section  5a(a)(12)  of  the  Commodity 
Exchange  Ad;". 

919a05    [Amended] 

3.  In  §  190.05(b),  the  phrase  "section 
5a(l  2)  of  the  Act"  is  revised  to  read 
"section  5a(a)(12)  of  the  Act". 


17  CFR  Part  190 
Bankruptcy 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Conforming  amendments. 

SUMMARY:  This  document  contains 
amendments  to  17  CFR  Part  190  to 
reflect  changes  required  by  enactment  of 
the  Futiu-es  Trading  Practices  Act  of 
1992. 

EFFECTIVE  DATE:  February  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Webster  Black,  Office  of  General 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  Telephone: 
(202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 

Background  * 

In  light  of  the  recent  passage  of  the 
Futures  Trading  Practices  Act  of  1992, 
102  Cong  ,  2d  Sess..  Public  Law  102- 


Issued  in  Washington,  DC  on  January  25, 
1994,  by  the  Commission. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 
(FR  Doc  94-2164  Filed  2-7-94;  8:45  am] 

BILUNO  COOC  eWI-01-M 


DEPARTMEtfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  93F-0297] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitlzers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 


the  safe  use  of  N-[4- 
(aminocarbonyl)phenyll-4-[(l-([(2,3- 
dihydro-2-oxo-lH-benzimidazol-5- 
yl)amino)carbonyll-2- 
oxopropyljazolbenzamide  (C  I.  Pigment 
"Yellow  181)  as  a  colorant  in  all 
polymers  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Hoechst  Celanese 
Corp. 

DATES:  Effective  February  8, 1994; 
written  objections  and  requests  for  a 
hearing  by  March  10, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857, 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
Anand,  Center  for  Food  Safety  and 
AppUed  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  \n  a  notice 
published  in  the  Federal  Register  of 
September  17. 1993  (58  FR  48659),  FDA 
announced  that  a  food  additive  petition 
(F.\P  3B4393)  had  been  filed  by  Hoechst 
Celanese  Corp.,  500  Washington  St., 
Coventry,  RI  02816.  The  petition 
proposed  that  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  be 
amended  to  provide  for  the  safe  use  of 
N-(4-(aminocarbonyl)phenyl]-4-[(l- 
I[(2,3-dihydro-2-oxo-lH-benzimidazol- 
5-yl)amino)carbonyll-2- 
oxopropyl)azo]benzamide  (C.  I.  Pigment 
Yellow  181)  as  a  colorant  in  all 
polymere  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe  and  that 
§  178.3297(e)  should  be  amended  as  set 
forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  pedtion  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
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supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  v^ill  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  10, 1994.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hetuing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 


include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  tmd  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
AppUed  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FCX>D 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201, 402. 409.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  342.  348,  379e). 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  a  new  entry  under  (he  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

S 1 78.3297    Cotorants  for  Polymers. 


(e) 


Substances 


Limttations 


A/-[4-<Aminocartx)nyl)p»ienyO-4-{[1  -a(2,3-dihydro-2-oxo-1  A«>en2ifnidazo»- 
5-yl)amino)cart>onyl}-2-oxopropy()azo]t)en2amide  (C.  I.  Pigment  Yet- 
low  181.  CAS  Reg.  No.  74441-05-7). 


For  use  at  levels  not  to  exceed  1  percent  by  weight  of  polymers.  Ttie 
finished  articles  are  to  contact  lood  only  under  conditions  of  use  B 
through  H  described  in  Table  2  of  §  1 76.1 70(c)  of  this  chapter. 


Dated:  January  31. 1994. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[PR  Doc.  94-2880  Filed  2-7-94;  8:45  am] 

BIUJNO  COOC  4160-01-F 


21  CFR  Parts  520  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Promazine  Hydrochloride 
Tablets;  Nitrofurazone  Solution 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  that  reflect 
approval  of  two  new  animal  drug 
apphcations  (NADA's).  One  NADA  is 
held  by  Wyeth-Ayerst  Laboratories  and 
provides  for  use  of  promazine 
hydrochloride  tablets.  The  other  NADA 
is  held  by  Squire  Laboratories.  Inc..  and 
provides  for  use  of  nitrofurazone 
solution,  hi  a  notice  pubUshed 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  withdrawing  approval 
of  the  NADA's. 

EFFECTIVE  DATE:  February  18. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mohanunad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration.  7500  Standish 
PI..  Rockville,  MD  20855.  301-594- 
0749. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  withdrawing 
approval  of  NADA  10-783  for  Sparine 
Tablets  (promazine  hydrochloride)  held 
by  Wyeth-Ayerst  Laboratories.  Division 
of  American  Home  Products  Corp..  P.O. 
Box  8299.  Philadelphia.  PA  19101.  and 
NADA  138-455  for  Fura-Zone  Solution 
(nitrofurazone)  held  by  Squire 
Laboratories.  Inc..  100  Mill  St..  Revere. 
MA  02151.  The  sponsors  requested 
withdrawal  of  approval  of  the  NADA's. 
This  document  removes  21  CFR 
520.1962(b)  and  amends  21  CFR 
524.1580d(b)  to  reflect  the  withdrawal 
of  approval  of  these  NADA's. 

List  of  Subjects  in  21  CFR  Parts  520  and 
524 

Animal  drugs. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  520  and  524  are  amended  as 
follows: 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§520.1962    [Amended] 

2.  Section  520.1962  Promazine 
hydrochloride  is  funended  by  removing 
paragraph  (b)  and  reserving  it. 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§  524.1  SSOd    [Amemled] 

4.  Section  524.1580d  Nitrofurazone 
solution  is  amended  in  paragraph  (b)  by 
removing  the  last  sentence. 

Dated:  January  31, 1994. 
Richard  H.  Teske. 

Acting  Director,  Center  for  Veterinary 

Medicine. 

|FR  Doc.  94-2754  Filed  2-7-94;  8:45  am) 
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UNITEO  STATES  INFORMATION 
AGENCY 

22  CFR  Part  503 

Freedom  of  Information  Act 
Regulations 

AOCNCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  final  rule. 

SUMMARY:  This  regulation  revises  the 
Agency's  current  regulation 
implementing  the  Freedom  of 
Infonnation  Act  (FOIA).  Othei 
regulatory  provisions  regarding  law 
enforcement  records,  fees  for  processing 
requests,  and  Executive  Order  No. 
12600,  concerning  predisclosure 
notification  for  business  records,  were 
already  printed  and  are  unaffected  by 
this  rule  as  they  already  conform  to  the 
amendments  enacted  by  the  Freedom  of 
Information  Reform  Act  of  1986  (Final 
Rule  published  June  26,  1989). 
EFFECTIVE  DATE:  February  8, 1994. 
AOOfCSSES:  Freedom  of  Information 
Office,  United  States  Information 
Agency,  room  M-29,  301  4th  Street 
SW.,  Washington,  DC  20547.  telephone 
(202)  619-5499. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lola  L.  Secora,  Freedom  of  Information 
Officer  (202)  619-5499. 
SUPPLEMENTARY  MFORMATION:  The 
United  States  Information  Agency 
published  a  Notice  of  Proposed 
Rulemaking  to  revise  its  FOIA 
regulations  on  November  16, 1993  (FR/ 
Vol.  58,  No.  219).  Pursuant  to  that 
notice,  USIA  received  only  one 
comment  from  the  public,  and  it  was 
commendatory. 

The  final  rule  is  based  on  the 
proposed  rule. 

List  of  Subjects  in  22  CFR  Part  503 

Freedom  of  Information. 
Accordingly,  22  CFR  part  503  is 
amended  as  set  forth  below: 

PART  50^-FREEDOM  OF 
INFORMATION  ACT  REGULATION 

The  authority  citation  for  part  503  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552  Reform  Act  of  1986 
as  amended  by  Pub.  L.  99-570;  S«c  1801- 
1804;  22  U.S.C  2658;  5  U.S.C  301;  13  U.S.C 
8;  E.O.  10477.  as  amended:  47  FR  9320,  Apr. 
2.  1982.  E.O.  12356.  5  U.S.C  Sec.  552  (1988 
&  Supp.  Ill  1991)  as  amended  by  Freedom  of 
Information  Reform  Act  of  1986,  Pub.  L.  No. 
99-570.  title  I.  Sections  1801-1804,  100  Stat. 
3207.  3207-48-50  (1986)  (codified  at  5  U.S.C 
Sec.  552  (1988));  22  U.S.C  Sec.  2658  (1988); 
5  use  Sec.  301  (1988);  13  U.S.C  Sec.  8 
(1988);  Executive  Order  No.  10477,  3  CFR 
958  (1949-1953)  as  amended  by  Executive 


Order  No.  10822,  3  CFR  355  (1959-^1963). 
Executive  Order  No.  12292,  3  CFR  134 
(1982),  reprinted  in  22  U.S.C  S«c.  1472 
(1988);  Executive  Order  No.  12356.  3  CFR 
166  (1983),  reprinted  in  50  U.S.C  Sec.  401 
(1988). 

2.  Sections  503.1  through  503.6  are 
revised  to  read  as  follows: 

1 503.1    Introductton  and  dcflnlttona. 

(a)  Introduction.  The  FOIA  and  this 
part  apply  to  all  records  of  the  United 
States  Information  Agency,  including  all 
of  its  foreign  posts.  As  a  general  policy, 
USIA  follows  a  balanced  approach  in 
administering  the  FOIA.  We  recognize 
the  right  of  public  access  to  information 
in  the  possession  of  the  Agency,  but  we 
also  protect  the  integrity  of  the  Agency's 
internal  processes.  This  policy  calls  for 
the  fullest  possible  disclosure  of  records 
consistent  with  those  requirements  of 
administrative  necessity  and 
confidentiality  which  are  recognized  by 
the  Freedom  of  Information  Act. 

(b)  Definitions — Access  Appeal 
Committee  or  Committee,  means  the 
Committee  delegated  by  the  Agency 
Director  for  making  final  Agency 
determinations  regarding  appeals  from 
the  initial  denial  of  records  under  the 
FOIA.  This  Committee  also  reviews 
final  appeal  denials  of  documents  made 
by  the  National  Endowment  for 
Democracy  (NED)  for  its  records. 

Agency  or  USIA  means  the  United 
States  Information  Agency.  It  includes 
all  components  of  USIA  in  the  U.S.  and 
all  foreign  posts  abroad  (known  as  the 
U.S.  Information  Service  or  USIS).  (See 
22  CFR  part  504,  chapter  V — 
Organization.) 

Commercial  use,  when  referring  to  a 
request,  means  that  the  request  is  from 
or  on  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  of  a  person 
on  whose  behalf  the  request  is  made. 
Whether  a  request  is  for  a  commercial 
use  depends  on  the  piurpose  of  the 
request  and  the  use  to  which  the  records 
will  be  put.  The  identity  of  the  requester 
(individual,  non-profit  corporation,  for- 
profit  corporation),  or  the  nature  of  the 
records,  while  in  some  cases  indicative 
of  that  purpose  or  use,  is  not  necessarily 
determinative.  When  a  request  is  from  a 
representative  of  the  news  media,  the 
request  shall  be  deemed  not  to  be  for 
commercial  use. 

Department  means  any  executive 
department,  military  department, 
government  corporation,  government 
controlled  corporation,  any  independent 
regulatory  agency,  or  other 
estabUshment  in  the  executive  branch  of 
the  Federal  Government.  A  private 
organization  is  not  a  department  even  if 


it  is  performing  work  under  contract 
with  the  Government  or  is  receiving 
Federal  financial  assistance.  Grantee 
and  contractor  records  are  not  subject  to 
the  FOIA  unless  they  are  in  the 
possession  and  control  of  USIA. 

Duplication  means  the  process 
making  a  copy  of  a  record  and  sending 
it  to  the  requester,  to  the  extent 
necessary  to  respond  to  the  request. 
Such  copies  include  paper  copy, 
microform,  audiovisual  materials,  and 
magnetic  tapes,  cards  and  discs. 

Educational  institution  means  a 
preschool,  elementary  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institution 
of  professional  or  vocational  education. 

FOIA  means  section  552  of  title  5, 
United  States  Code,  as  amended. 

Freedom  of  Information  Officer  meaixs 
the  USIA  official  who  has  been 
delegated  the  authority  to  release  or 
withiiold  records  and  assess,  waive,  or 
reduce  fees  in  response  to  FOIA 
requests. 

Non-commercial  scientific  institution 
means  an  institution  that  is  not  operated 
substantially  for  purposes  of  furthering 
its  own  or  someone  else's  business, 
trade,  or  profit  interests,  and  that  is 
operated  for  purposes  of  conducting 
scientific  research  whose  results  are  not 
intended  to  promote  any  particular 
product  or  industry. 

Post  or  USIS  means  all  overseas 
offices  of  the  USIA. 

Records  means  any  handwritten, 
typed  or  printed  documents  (such  as 
memoranda,  books,  brochures,  studies, 
writings,  drafts,  letters,  transcripts,  and 
minutes)  and  dociunentary  material  in 
other  forms  (such  as  punchcards; 
magnetic  tapes,  cards,  or  discs;  paper 
tapes;  audio  or  video  recordings;  maps; 
photographs;  slides,  microfilm;  and 
motion  pictures).  It  does  not  include 
objects  or  articles  such  as  exhibits, 
models,  equipment,  and  duplication 
machines  or  audiovisual  processing 
materials.  Nor  does  it  include  books, 
magazines,  pamphlets,  or  other 
reference  material  in  formally  organized 
and  officially  designated  USIA  libraries, 
where  such  materials  are  available 
under  the  rules  of  the  particular  library. 

Representative  of  the  news  media 
means  a  person  actively  gathering  news 
for  an  entity  organized  and  operated  to 
publish  or  broadcast  news  to  the 
public."News"  means  information  that 
is  about  ciurent  events  or  that  would  be 
of  current  interest  to  the  public.  News 
media  entities  include  television  and 
radio  broadcasters,  publishers  of 
periodicals  (to  the  extent  they  publish 
"news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public,  and  entities  that 
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may  disseminate  news  through  other 
media  (e.g.,  electronic  dissemination  of 
text).  Freelance  journalists  shall  be 
considered  representatives  of  a  news 
media  entity  if  they  can  show  a  solid 
basis  for  expecting  publication  through 
such  an  entity.  A  publication  contract  or 
a  requester's  past  publication  record 
may  show  such  a  basis. 

Request  means  asking  in  writing  for 
records  whether  or  not  the  request  refers 
specifically  to  the  Freedom  of 
Information  Act. 

Review  mesLns  exfunining  the  records 
to  determine  which  portions,  if  any, 
may  be  released,  and  any  other 
processing  that  is  necessary  to  prepare 
the  records  for  release.  It  includes  only 
the  first  examination  and  processing  of 
the  requested  documents  for  purposes  of 
determining  whether  a  specific 
exemption  applies  to  a  piarticular  record 
or  portion  of  a  record. 

Search  means  looking  for  records  or 
portions  of  records  responsive  to  a 
request.  It  includes  reading  and 
interpreting  a  request,  and  also  page-by- 
page  and  hne-by-line  examination  to 
identify  responsive  portions  of  a 
document.  However,  it  does  not  include 
line-by-line  examination  where  merely 
duplicating  the  entire  page  would  be  a 
less  expensive  and  a  quicker  way  to 
comply  with  the  request. 


S  5C3.2    Making  a  request 

(a)  How  to  request  records.  All 
requests  for  dociunents  shall  be  made  in 
writing.  Requests  should  be  addressed 
to  the  United  States  Information 
Agency,  Freedom  of  Information  Officer. 
GC/FOI.  room  M-301  4th  Street  SW.. 
Washington.  DC  20547.  Write  the  words 
"Freedom  of  Information  Act  Request" 
on  the  envelope  and  letter. 

(b)  Details  in  your  letter.  Your  request 
for  documents  should  provide  as  many 
details  as  possible  that  will  help  us  find 
the  records  you  are  requesting.  If  there 
is  insufficient  information,  we  will  ask 
you  for  more.  Include  your  telephone 
number(s)  to  help  us  reach  you  if  we 
have  questions.  If  you  are  not  sure  how 
to  write  your  request  or  what  details  to 
include,  you  may  call  the  FOIA  Office. 
The  more  specific  the  request  for 
dociunents.  the  faster  the  Agency  will 
be  able  to  respond  to  your  requests. 

(c)  Requests  not  handled  under  FOIA. 
We  will  not  provide  documents 
requested  imder  the  FOIA  and  this  part 
if  the  records  are  ciurently  available  in 
the  National  Archives,  subject  to  release 
through  the  Archives,  or  commonly  sold 
to  the  public  by  it  or  another  agency 
pursuant  to  statutory  authority  (for 
example,  records  currently  available 
from  the  Government  Printing  Office  or 
the  National  Technical  Information 


Service).  Agency  records  that  are 
normally  fnely  available  to  the  general 
public,  such  as  USIA  World,  are  not 
covered  by  the  FOIA.  Also  requests  from 
Federal  departments  and  court  orders 
for  dociiments  are  not  FOIA  requests, 
nor  are  requests  fixjm  Chairmen  of 
Congressional  committees  or 
subcommittees. 

(d)  Referral  of  requests  outside  the 
agency.  If  you  request  records  that  were 
created  by  or  provided  to  us  by  another 
Federal  department,  we  may  refer  your 
request  to  or  consult  with  that 
department.  We  may  also  refer  requests 
for  classified'records  to  the  department 
that  classified  them.  In  cases  of  referral, 
the  other  department  is  responsible  for 
processing  and  responding  to  your 
request  under  that  department's 
regulation.  When  possible,  we  will 
notify  you  when  we  refer  your  request 
to  anoOier  department. 

(e)  Responding  to  your  request — (1) 
Retrieving  records.  The  Agency  is 
required  to  furnish  copies  of  records 
only  when  they  are  in  oiu-  possession 
and  control.  If  we  have  stored  the 
records  you  want  in  a  records  retention 
center,  we  will  retrieve  and  review  them 
for  possible  disclosure.  However,  the 
Federal  Government  destroys  many  old 
records,  so  sometimes  it  is  impossible  to 
fill  requests.  The  Agency's  record 
retention  policies  are  set  forth  in  the 
General  Records  Schedules  of  the 
National  Archives  and  Records 
Administration  and  in  USlA's  Records 
Disposition  Schedule,  which  estabUsh 
time  periods  for  keeping  records  before 
they  may  be  destroyed. 

(2)  Furnishing  records.  The  Agency  is 
only  required  to  furnish  copies  of 
records  which  we  have  or  can  retrieve; 
we  are  not  compelled  to  create  new 
records.  For  example,  if  the  requested 
information  is  maintained  in 
computerized  form  and  we  can,  with 
minimal  computer  instructions,  produce 
the  information  on  pap>er,  we  will  do 
so— if  this  is  the  only  way  to  respond  to 
a  request.  We  are  not,  however,  required 
to  write  a  new  computer  program  in 
order  to  print  dociunentary  material  in 
a  format  you  might  prefer. 

On  the  other  hand,  we  may  decide  to 
conserve  government  resources  and  at 
the  same  time  supply  the  records  you 
need  by  consolidating  Information  from 
various  records  rather  than  copying 
them  all.  The  Agency  is  required  to 
furnish  only  one  copy  of  a  record.  If  we 
are  unable  to  make  a  legible  copy  of  a 
record  to  be  released,  we  will  not 
attempt  to  reconstruct  it.  Rather  we  will 
furnish  the  best  copy  possible  and  note 
its  poor  quahty  in  our  reply  or  on  the 
copy.  If  material  exists  in  different 
forms,  we  will  provide  the  record  in  the 


form  that  best  conserves  government 
resources.  For  example,  if  it  requires 
less  time  and  expense  to  provide  a 
computer  record  as  a  paper  printout 
rather  than  on  tape,  we  will  provide  the 
printout. 

§  503.3    Avaflabinty  of  agency  recoros. 

(a)  Release  of  records.  If  we  have 
released  a  record  or  part  of  a  record  to 
others  in  the  past,  we  will  ordinarily 
release  it  to  you  also.  This  principle 
does  not  apply  if  the  previous  release 
was  an  unauthorized  disclosure. 
However,  we  will  not  release  it  to  you 
if  a  statute  forbids  this  disclosure  and 
we  will  not  necessarily  release  it  to  you 
if  an  exemption  applies  in  your 
situation  and  did  not  apply  or  applied 
differently  in  the  previous  situations. 

(b)  Denial  of  requests.  All  denials  are 
in  writing  and  describe  in  general  terms 
the  material  withheld  and  state  the 
reasons  for  the  denial,  including  a 
reference  to  the  specific  exemption  of 
the  FOIA  authorizing  the  withholding  or 
deletion.  The  denial  also  explains  your 
right  to  appeal  the  decision  and  it  will 
identify  the  official  to  whom  you  should 
send  the  appeal.  Denial  letters  are 
signed  by  the  person  who  made  the 
decision  to  deny  all  or  part  of  the 
request,  unless  otherwise  noted. 

(c)  Unproductive  searches.  We  make  a 
diligent  search  for  records  to  satisfy 
your  request.  Nevertheless,  we  may  not 
be  able  always  to  find  the  records  you 
want  using  the  information  you 
provided,  or  they  may  not  exist.  If  we 
advise  you  that  we  have  been  unable  to 
find  the  records  despite  a  dihgent 
search,  you  will  nevertheless  be 
provided  the  opportunity  to  appeal  the 
adequacy  of  the  Agency's  search. 
However,  if  your  request  is  for  records 
that  are  obviously  not  connected  with 
this  Agency  or  your  request  has  been 
provided  to  us  in  error,  a  "no  records" 
response  will  not  be  considered  an 
adverse  action  and  you  will  not  be 
provided  an  opportunity  to  appeal. 

(d)  Appeal  of  denials.  You  nave  the 
right  to  appeal  a  partial  of  full  denial  of 
your  FOIA  request.  To  do  so.  you  must 
put  your  appeal  in  writing  and  address 
it  to  the  official  identified  m  the  denial 
letter.  Your  appeal  letter  must  be  dated 
and  postmarked  within  30  calendar 
days  from  the  date  of  the  Agency's 
denial  letter.  Because  we  have  some 
discretionary  authority  in  deciding 
whether  to  release  or  withhold  records, 
you  may  strengthen  your  appeal  by 
explaining  your  reasons  for  wanting  the 
records.  However,  you  are  not  required 
to  give  any  explanation.  Your  appeal 
will  be  reviewed  by  the  Agency's  Access 
Appeal  CoBunittee  which  consists  of 
senior  Ageocy  officials.  When  the 
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Committee  responds  to  your  appeal,  that 
constitutes  the  Agency's  final  action  on 
the  request.  If  the  Access  Appeal 
Committee  grants  your  appeal  in  part  or 
in  full,  we  will  send  the  records  to  you 
promptly  or  set  up  an  appointment  for 
you  to  inspect  them.  If  the  decision  is 
to  deny  your  appeal  in  part  or  in  full, 
the  final  letter  will  state  the  reasons  for 
the  decision,  name  the  officials 
responsible  for  the  decision,  and  inform 
you  of  the  FOIA  provisions  for  judicial 
review. 

$503.4    Time  limits. 

(a)  General.  The  FOIA  sets  certain 
time  limits  for  us  to  decide  whether  to 
disclose  the  records  you  requested,  and 
to  decide  appeals.  If  we  fall  to  meet  the 
deadlines,  you  may  proceed  as  if  we  had 
denied  your  request  or  your  appeal. 
Since  requests  may  be  misaddressed  or 
misrouted,  you  should  call  or  write  to 
confirm  that  we  have  the  request  and  to 
leam  its  status  if  you  have  not  heard 
fit>m  us  in  a  reasonable  time. 

(b)  Time  allowed.  (1)  We  will  decide 
whether  to  release  records  within  10 
working  days  after  your  request  reaches 
the  appropriate  area  office  that 
maintains  the  records  you  are 
requesting.  When  we  decide  to  release 
records,  we  will  actually  provide  the 
records  at  that  time,  or  as  soon  as 
possible  after  that  decision,  or  let  you 
inspect  them  as  soon  as  possible 
thereafter. 

(2)  We  will  decide  an  appeal  within 
20  working  days  after  the  appeal  reaches 
the  appropriate  reviewing  official. 

(3)  The  FOI  Officer  or  appeal  official 
may  extend  the  time  limits  in  imusual 
circiunstances  for  initial  requests  or 
appeals,  up  to  10  working  days.  We  will 
notify  you  in  writing  of  any  extensions. 
"Unusual  drcxunstances"  include 
situations  where  we:  Search  for  and 
collect  records  from  field  facilities, 
records  centers  or  locations  other  than 
the  office  processing  the  records;  search 
for,  collect,  or  examine  a  great  many 
records  in  response  to  a  single  request; 
consult  with  another  office  or 
department  that  has  substantial  interest 
in  the  determination  of  the  request;  and/ 
or  conduct  negotiations  with  submitters 
and  requesters  of  information  to 
determine  the  nat\u«  and  extent  of  non- 
dlsclosable  proprietary  materials. 

$503^    R«conto  availabto  for  public 
Inspection. 

(a)  To  the  extent  that  they  exist,  we 
will  make  the  following  records  of 
general  interest  available  for  your 
inspection  and  copying: 

(1)  Orders  and  final  opinions. 
Including  concurring  and  dissenting 
opinions  in  adjudlcaUons.  (See 


§  503.8(e)  of  this  part  for  availability  of 
internal  memoranda,  including  attorney 
opinions  and  advice.) 

(2)  Statements  of  policy  and 
Interpretations  that  we  have  adopted  but 
have  not  published  in  the  Federal 
Register. 

(3)  Administrative  staff  manuals  and 
Instructions  to  staff  that  affect  the 
public.  (We  will  not  make  available, 
however,  manuals  or  instructions  that 
reveal  investigative  or  audit  procediures 
as  described  in  §  503.8  (b)  and  (g)  of  this 
part.) 

(4)  In  addition  to  such  records  as 
those  described  in  paragraph  (a)  of  this 
section,  we  will  make  available  to  any 
person  a  copy  of  all  other  Agency 
records,  imless  we  determine  that  such 
records  should  be  withheld  from 
disclosvire  under  subsection  (b)  of  the 
Act  and  §§  503.8  and  503.9  of  this  part. 

(b)  Before  releasing  these  records, 
however,  we  may  delete  the  names  of 
people,  or  information  that  would 
identify  them,  if  release  would  invade 
their  personal  privacy  to  a  clearly 
imwarranted  degree.  (See  §  503.8(0) 

(c)  This  Agency  does  not  publish  an 
FOIA  index  because  it  is  impracticable 
to  do  so. 

§  503.6    Restriction  on  some  agency 
records. 

Under  the  U.S.  Information  and 
Educational  Exchange  Act  of  1948  (22 
U.S.C.  1461.  as  amended),  the  USIA  is 
prohibited  from  disseminating  within 
the  United  States  information  about  the 
U.S.,  its  people,  and  its  policies  when 
such  materials  have  been  prepared  by 
the  Agency  for  audiences  abroad.  This 
includes  films,  radio  scripts  and  tapes, 
video  tapes,  books,  and  similar 
materials  produced  by  the  Agency. 
However,  this  law  does  provide  that 
upon  request,  such  information  shall  be 
made  available  at  USIA  for  examination 
only  by  representatives  of  the  press, 
magazines,  radio  systems  and  stations, 
research  students  or  scholars  and 
available  for  examination  only  to 
Members  of  Congress. 

S  503.9    [Reserved] 

3.  Section  503.9  is  removed  and 
reserved. 
Les  Jin, 

General  Counsel. 

IFR  Doc.  94-2708  Filed  2-7-94;  8:45  am) 
BiLUNO  COOC  «230-01-M 


EQUAL  EMPLOYMEHT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

706  Agencies 

AGENCY:  Equal  Employment 
Opportiuilty  Commission. 
action:  Final  nUe. 

summary:  This  document  effectuates  a 
name  change  of  a  fair  employment 
practice  agency  (706  Agency)  which  is 
authorized  to  investigate  dvil  rights 
violations  in  employment. 
EFFECTIVE  DATE:  February  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Boyce  Nolan.  Equal  Employment 
Opportunity  Commission.  Office  of 
Projgram  Operations,  Charge  Resolution 
Review  Program.  1801  L  Street  NW., 
Washington.  EX:  20507.  Telephone  (202) 
663-4856. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subiects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportiuilty.  Intergovernmental 
relations. 

Accordingly,  title  29,  chapter  XIV, 
part  1601  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1601— PROCEDURAL 
REGULATIONS 

1.  The  authority  citation  for  part  1601 
continues  to  read  as  follows: 

Authority:  42  US.C  2000e  to  20OOe-17;  42 
U.S.C.  12111  to  12117. 

S 1601 .74    [Amended] 

2.  Section  1601.74,  paragraph  (a)  is 
amended  by  removing  "Kansas 
Commission  on  Human  Rights"  and 
adding  "Kansas  Human  Rights 
Commission". 

Signed  at  Washington,  DC,  this  31st  day  of 
January,  1994. 

For  the  Commission. 
James  H.  Troy. 

Director,  Office  of  Program  Operations. 
[FR  Doc.  94-2797  Filed  2-7-94;  8:45  am) 
BiUJNO  COOC  (TSO-OI-M 


29  CFR  Part  1601 

706  Agencies 

AGENCY:  Equal  Employment 
Opportimity  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Equal  Employment 
Opportimity  Commission  amends  its 
regulations  designating  certain  State  and 
local  fair  employment  practices  agencies 
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as  certified  designated  agencies.  The           DEPARTMENT  OF  THE  INTERIOR  pursuant  to  Federal  regulations  at  30 

designation  pennits  the  Commission  to  CFR  732.17.  OSM  notified  Iowa  in  four 

accept  the  findings  and  resolutions  of        Office  of  Surface  Mining  Reclamation  separate  732  letters  dated  December  12 

State  and  local  fair  employment                  and  Enforcement  1988,  (Administrative  Record  No  lA- 

practices  agencies  in  regard  to  most  336);  May  11. 1989.  (Administrative 

cases  processed  upder  contract  without      30  CFR  Part  915  Record  No.  IA-340);  November  28, 

individual,  case-by-case  substantial  1989,  (Administrative  Record  No.  lA- 

weight  reviews  by  the  Commission.             Iowa  Permanent  Regulatory  Program  347);  and  February  7, 1990, 

Publication  of  this  amendment  (Administrative  Record  IA-349)  that 

effectuates  the  designation  of  the                AGENCY:  Office  of  Surface  Mining  the  State  rules  must  be  amended  to  be 

Delaware  Department  of  Labor  and  the        Reclamation  and  Enforcement  (OSM),  consistent  with  the  revised  Federal 

Howard  County  (MD)  Office  of  Human       "''eno'"-  regulations. 

Rights  as  certified  designated  FEP               ACTIOW;  Final  rule. By  letter  dated  November  23, 1992 

agencies.                                                                                              ■  (Administrative  Record  No.  IA-372) 

EFFECTIVE  DATE:  February  8  1994                 SUMMARY:  OSM  is  announcing  the  Iowa  submitted  a  proposed  amendmem 

reoruary  8. 1994.               approval  of  a  program  amendment  to  its  program  pui^uant  to  SMCRA.  Iowa 

FOR  FURTH6R  INFORMATION  CONTACT:             submitted  by  Iowa  as  a  modification  to  submitted  the  proposed  amendment 

Boyce  Nolan,  Equal  Employment                ^®  State's  permanent  regulatory  with  the  intent  of  satisfying  the 

Opportunity  Commission.  Office  of            Progra™  (hereinafter  referral  to  as  the  outstanding  732  notifications  ft-om  OSM 

Program  Operations.  Chaige  Resolution      Jf^^^  ^^^f "'J  "fl^' H"^  ^.'^^T      ,  and  the  required  program  amendments 

ReTew  PrtJgram,  1801  L  ^t,  NW..           ^qV^^Spp"?,'  ""^  ReclamaUon  Act  of  OSM  placed  on  its  program  in  a 

Washington  DC  10507  Teleohane  f202)     i^^' (SMCRA).  The  amendment  November  6, 1991,  rulemaking  action 

663-!i856                         Telephone  (202)     penauis  to  exemptions  for  coal  (56  FR  56578)  at  30  CFR  915  J16(a)  of  the 

.                                                           extraction  incidental  to  the  extraction  of  Federal  regulations. 

SUPPLEMENTARY  INFOflMATK)»l:                        Other  minerals,  restriction  of  financial  „„.,                   ,'        .  ,    ,. 

, .       ,^  ^.        .         interests  of  State  employees,  exemption  "^'^  announced  receipt  of  the 

last  of  Sub)ects  m  29  CFR  Part  1601            of  coal  extraction  incident  to  proposed  amendment  in  the  January  14. 

Administrative  practice  and                     government-financed  highway  or  other  LI'm^S'^^'eT^^  op^eSYhe 

nm«wi..«.  Pr,.,=i  i^,.!^,n™,»„»                      construction,  protection  of  empbyees,  ana.  m  me  same  nouce,  opened  the 

o^      ;  ^  f  «'"Ploy™«°t ,                    initiak  regulatory  program,  are^  P"*'^'^  comment  period  and  provided 

opportunity,  hitergovemmental                   unsuitable,  pewits  for  operaUons  and  0PP0«"nity  for  a  public  hearing  on  the 

'®'^*'°"*-                                                         exploration,  small  operator  assistance,  S^^^^P^  °^  ^*  proposed  amendment. 

Accordingly,  Utle  29.  chapter  XIV  of       bonding  and  insurance,  permanent  V"?  P"''''*^  comment  period  ended  on 

the  Code  of  Federal  Regulations,  part           program  performance  standards,  uJ"^}.'  '^^l'  ^^®  P"^^"^  hearing 

1601  U  amended  as  follows:                         inspection  and  enforcement,  blaster  ZT^^^  ^°'  February  8,  1993.  was  not 

certification,  and  contested  cases  and  "^'*'  ^<^."se  no  one  requested  an 

PART  1601— PROCEDURAL                       public  hearings.  The  amendment  is  opportunity  to  testify. 

REGULATIONS                                            intended  to  revise  the  State  program  to  During  its  review  of  the  amendment. 

be  consistent  with  the  corresponding  OSM  identified  concerns  related  to  Iowa 

1.  The  authority  citation  for  part  1601      Federal  standards,  clarify  ambiguities,  Administrative  Code  (lAC)  27-40.1(3). 

continues  to  read  as  follows:                         and  improve  operational  efficiency.  General;  27-40.3(207).  General:  LAC  27- 

Authority:  42  U.S.C.  2000e  to  2000e-17:  42     EFFECTIVE  DATE:  February  8,  1994.  ^^^^^L'  ^'^  ^^'®f  "^^^^  ^^P~ 

U.S.C  12111  to  12117.                                       FOR  FURTHER  WiFOBiiATio.*  ftm-TArr.  lor™  40^1(207),  Areas  designated  by  an  Act 

FOR  FURTHER  INFORMATKM  CONTACT:  Jerry  of  Congress;  lAC  27-40.31(207). 

Section  1601.80  is  amended  by                 *^  ^^^**'  Telephone:  (816)  374-6405.  Requirements  for  permits  and  permit 

adding  in  alphabetical  order  the                  SUPPLEMENTARY  INFORMATION:  processing:  lAC  27-40.32(207), 

following  agencies:                                                                                    *  Revision,  renewal,  and  transfer. 

L  Background  on  the  Iowa  Program  assignment,  or  sale  of  permit  rights;  LAC 
§1601.80    Certified  designated  FEP  27-40.34.  Permit  application— 
a9«'c<««-                                                          ,  P".  I«""ai7  21. 1981.  the  Seoetary  of  minimum  requirements  for  legal. 
hitenor  conditionally  approved  the  financial,  compliance,  and  related 

Delaware  Department  of  Ubor                         f^^  P™^''*'^'-  ^^  background  information;  lAC  27-40.39(1). 

.        .        .        .        .                                  information  on  the  Iowa  propTim.  Requirements  for  permits  for  special 

HowHid  County  fMD)  Office  of  Hum-n            '"'^'"^^•"g  the  Secretary  s  findings,  the  categories  of  miniJig:  lAC  27-40.61(1), 

Howard  County  (MD)  Office  of  Human            disposition  of  comments  and  the  Pen^anent  program  performance 

T   .        .        .        .                                conditions  of  approval  of  the  Iowa  standards-^neral  provisions;  lAC  27- 

January.  1994.                                                   Subsequent  actions  concermng  Iowa's  i^c  27-40.67.  Permanent  program 

For  the  Commission.                                      program  and  program  amendments  can  performance  standards-coal 

fames  H.Tn,y.                                                  be  found  at  30  CFR  915.15  and  915.18.  preparation  plants  not  located  within 

/?;;iertor.  Office  of  Program  Operations.               U.  Submission  of  Amendment  ^he  permit  area  of  a  m  ine;  lAC  27- 

-IFR  Doc.  94-2798  Filed  2-7-94;  8:45  am)  40.73(2)g.  Enforcement;  L\C  27-40.74. 

w  UNG  cooe  •750-01-M                                            From  October  1 .  1983.  to  December  Civil  penalties;  and  lAC  27-40.75. 

20. 1989.  a  number  of  changes  %vere  Individual  civil  penalties.  OSM  notified 

made  to  Federal  regulations  concerning  Iowa  of  the  concerns  by  letter  dated  May 

surface  coal  mining  and  reclamation  10.  1993  (Administrative  Record  No. 

operations.  During  this  time  period.  LA-381). 
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Iowa  responded  in  a  letter  dated  July 
8, 1993  (Administrative  Record  No.  lA- 
3831,  by  submitting  revised  language  for 
the  proposed  amendment  to  address  the 
concerns  raised  by  OSM.  On  July  21. 
1993,  OSM  published  a  notice  in  the 
Federal  Register  (58  FR  38991) 
announcing  receipt  of  revised  language 
for  the  proposed  amendment  and 
inviting  public  comment  on  its 
adequacy.  The  public  conunent  period 
ended  August  5. 1993.  By  letters  dated 
August  20. 1993  (Administrative  Record 
No.  IA-388),  and  August  30,  1993 
(Administrative  Record  No.  lA-389), 
Iowa  provided  OSM  with  additional 
information  to  clarify  and  correct  three 
editorial  errors.  These  clariBcations  are 
discxissed  in  the  appropriate  findings  to 
follow. 

m.  Director's  Findings 

1 .  Provisions  Not  Discussed 

Iowa  proposes  revisions  to  its  rules 
that  involve  minor  editorial  and  word 
changes,  and  recodification.  Iowa  also 
proposes  to  revise  its  current 
incorporation  by  reference  of  OSM's 
regulations  from  those  in  effect  as  of 
July  1, 1987.  to  those  in  effect  as  of  July 
1,1992. 

The  Director  finds  that  these  proposed 
revisions,  unless  specifically  discussed 
below,  are  no  less  effective  than  the 
Federal  regulations  and  is  approving 
them. 

2.  Provisions  Not  Discussed  That  Are 
Substantively  the  Same  as  the 
Counterpart  Federal  Regulations 

Iowa  proposes  revisions  to  rules  that 
contain  language  that  is  the  same  or 
similar  to  the  counterpart  Federal 
regulations,  replace  Federal  references 
and  terms  with  appropriate  State 
references  and  terms,  or  add  specificity 
without  adversely  affecting  other 
aspects  of  the  program  regulation.  The 
Director,  therefore,  finds  that  these 
proposed  revisions  to  Iowa's  regulations 
are  no  less  effective  in  meeting 
SMCRA's  requirements  than  the  Federal 
regulations.  These  revisions  are  as 
follows  (Federal  regulation  counterparts 
are  indicated  in  brackets):  LAG  27- 
40.4(207)  and  40.4(6),  concerning  the 
permanent  regulatory  program  and  the 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals  (30 
CFR  Part  702);  lAC  27-40.4(7)(f)(2), 
concerning  the  impact  of  a  request  for 
administrative  review  by  persons 
adversely  affected  on  an  exemption 
determination  |30  CFR  702.11(0(2)1;  LAC 
27-40.4(8)(3),  concerning  the  impact  of 
a  petition  for  administrative  review  on 
a  decision  to  revoke  an  exemption  [30 
'     CFR  702.1 7(c)(3)l;  lAC  27-10.31(15). 


concerning  a  permittee's  right  to  appeal 
for  administrative  review  (30  CFR 
773.21(c)];  LAC  27-40.33(1)  and  (2). 
concerning  general  content 
requirements  for  permit  applications  [30 
CFR  777.11(a)(3)  and  777.14(a)];  lAC 
27-40.35(1)  and  (3),  Vegetation 
Information  and  land  use  [30  CFR 
779.19(a)  and  (b)l;  lAC  27-40.35(9). 
Climatological  information  [30  CFR 
779.18];  lAC  27-40.35(13), 
Identification  of  public  roads  [30  CFR 
779.24(h));  lAC  27^0.51(5),  concerning 
soil  productivity  levels  required  for 
release  of  performance  bonds  on  prune 
farmlands  [30  CFR  800.40(c)(2)l;  LAC 
27-40.73(2)g,  concerning  notification  of 
ownera  and  controllers  of  a  permit  upon 
issuance  of  a  cessation  order  (30  CFR 
843.11(g)):  lAC  27-40.74(6),  concerning 

Erocedures  to  prepare  a  request  for  a 
earing  on  a  violation  [30  CFR  845.19); 
LAC  27-40.74(7).  concerning  procedures 
for  determining  final  assessment  of  a 
violation  [30  CFR  845.20);  and  LAC  27- 
40.75(3),  concerning  final  order  and 
opportimity  for  review  of  a  penalty 
assessment  [30  CFR  846.17(b)(l)l. 

3.  Iowa  Code  Chapter  207 

In  the  letter  dated  Jidy  8. 1993 
(Administrative  Record  No.  LA-383). 
submitting  revised  language  for  the 
proposed  amendment  in  response  to 
OSM  concerns,  Iowa  notified  OSM  that 
the  Iowa  Code  has  been  reorganized  in 
an  attempt  to  achieve  more  logical 
groupings  by  agency  and  function  In  the 
Code.  Therefore,  Iowa  Code  chapter  83 
is  now  Iowa  Code  chapter  207.  Iowa 
indicated  that  no  substantive  changes 
were  made  to  the  statute.  All  references 
to  Iowa  Code  chapter  83  In  the  Iowa 
Administrative  Code  have  been  revised 
to  read  Iowa  Code  chapter  207.  OSM 
approves  the  recodification  based  upon 
its  understanding  that  no  substantive 
changes  were  made  to  the  statute. 

4.  Provisions  Adopting  Suspended 
Federal  Regulations 

Iowa  proposes  to  adopt  by  reference 
several  Federal  regulations  or  portions 
thereof  that  are  suspended.  In  its  cover 
letter  dated  July  8, 1993,  Iowa  indicated 
it's  intention  to  adopt  the  suspension 
rule  annoimcements  located  at  the  end 
of  the  sub-Parts  to  the  Federal 
regulations  as  published  In  the  Code  of 
Federal  Regulations.  Accordingly,  the 
Director  considers  any  proposed  Iowa 
rule  adopting  a  suspended  Federal 
regulation  noted  in  the  30  CFR  as  of  July 
1 ,  1992.  to  also  be  suspended  in  the 
State  program.  Therefore,  the  Director 
finds  that  with  this  clarification,  these 
proposed  State  rules  are  no  less  effective 
than  the  Federal  counterpart  regulations 
and  is  approving  them.  The  following  is 


a  list  of  the  proposed  Iowa  rules 
adopting  suspended  Federal  regulations 
as  noted  in  the  July  1. 1992.  30  CFR  and 
the  Federal  Register  notices  that  explain 
the  Federal  suspensions. 

a.  At  LAC  27-40.3(207).  Iowa 
incorporates  30  CFR  700.11. 
Applicability,  and  the  suspension  notice 
that  suspends  paragraph  (b)  of  that 
section  insofar  as  it  excepts  from  the 
applicability  of  30  CFR  chapter  VII: 

(1)  Any  surface  coal  mining 
operations  commencing  on  or  after  June 
6,  1987;  and 

(2)  Any  surface  coal  mining 
operations  conducted  on  or  after 
November  8, 1987  (52  FR  21228.  21229, 
June  4. 1987). 

b.  At  lAC  27-40.4(207).  Iowa 
incorporates  the  definition  and 
suspension  notice  for  "affected  area"  at 
30  CFR  701.5,  Definitions  (51  FR  41952, 
41960.  November  20, 1986). 

c.  At  LAC  27-40.12(207),  Iowa 
incorporates  30  CFR  715.17,  Protection 
of  the  hydrologic  system,  and  the 
suspension  notice  that  suspends 
paragraph  (a)(1)  of  that  section  insofar 
as  it  appUes  to  total  suspended  solids 
(TSS)  discharges  (44  FR  77447.  77451. 
December  31. 1979). 

d.  At  LAC  27-40.21(207),  Iowa 
incorporates  the  definition  of  the  term 
"significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  surface  coal  mining  operations"  at 
30  CFR  761.5,  Definitions,  and  the 
suspension  notice  relating  to  the 
definition  insofar  as  the  listed  values  are 
evaluated  for  compatibibty  solely  in 
terms  of  reclaimability  (51  FR  41952, 
41960,  November  20, 1986). 

e.  At  LAC  27-40.21(207),  Iowa 
incorporates  30  CFR  761.11,  area  where 
mining  is  prohibited  or  limited,  and  the 
suspension  notice  that  suspends  30  CFR 
761.11(h)  (51  FR  41952,  41961, 
Noveml)er  20,  1986). 

f.  At  LAC  27-40.35(207),  Iowa 
incorporates  30  CFR  779.21,  soils 

resources  information,  and  the  

suspension  notice  that  suspyends  30  CFR 
779.21  to  the  extent  that  it  requires  soils 
survey  information  for  lands  not 
qualifying  as  prime  farmland  (45  FR 
51547,  51548.  August  4, 1980). 

g.  At  lAC  27-40.37(207),  Iowa 
incorporates  30  CFR  783.21,  soils 
resources  information,  and  the 
suspension  notice  that  suspends  30  CFR 
783.21  to  the  extent  that  it  requires  soils 
survey  information  for  lands  not 
qualifying  as  prime  farmland  (45  FR 
51547,  51548,  August  4,  1980). 

h.  At  LAC  27^0.63(207),  Iowa 
incorporates  30  CFR  816.46,  hydrologic 
balance:  siltation  structures,  and  the 
suspension  notice  that  suspends  30  CFR 
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816.46(b)(2)  (51  FR  41952.  41961. 
November  20. 1986). 

i.  At  lAC  27-40.63(207).  Iowa 
incorporates  30  CFR  816.81.  coal  mine 
waste:  general  requirements,  and  the 
suspension  notice  that  suspends 
paragraph  (a)  of  that  section  insofor  as 
it  allows  end  dumping  or  side  dumping 
of  coal  mine  waste  (51  FR  41952.  41961, 
November  20.  1986). 

j.  At  L\C  27-40.64(207).  Iowa 
incorporates  30  CFR  817.46.  hydrologic 
balance:  siltation  structures,  and  the 
suspension  notice  that  suspends  30  CFR 
817.46(b)(2)  (51  FR  41952.  41962. 
November  20,  1986). 

k.  At  lAC  27-40.64(207).  Iowa 
incorporates  30  CFR  817.81.  coal  mine 
waste:  general  requirements,  and  the 
suspension  notice  that  suspends 
paragraph  (a)  of  that  section  insofar  as 
it  allows  end  dumping  or  side  dumping 
of  coal  mine  waste  (51  FR  41952.  41962. 
November  20.  1986). 

1.  At  LAC  27-40.71(207).  Iowa 
incorporates  30  CFR  840.11.  inspections 
by  State  regulatory  authority,  and  the 
suspension  notice  that  suspends  30  CFR 
840.11(g)  and  (h)  (56  FR  25036.  June  3, 
1991). 

5.  Required  Program  Amendments 

Iowa  submitted  proposed  revisions  in 
response  to  required  program 
amendments  at  30  CFR  915.16(a)  of  the 
Federal  regulations  that  OSM  placed  on 
the  Iowa  program  in  the  November  6, 
1991,  final  rule  Federal  Register  notice 
(56  FR  56578.  56594).  The  Director  finds 
that  the  following  proposed  State 
regulations  satisfy  the  required  program 
amendments  and  are  no  less  effective 
than  the  Federal  regulations  indicated 
in  each  required  program  amendment, 
and  the  Director  is  approving  them  [the 
codified  required  amendments  at  30 
CFR  915.16  are  indicated  in  brackets): 
lAC  27-40.11(2).  by  deleting  from 
incorporation  by  reference  the  Federal 
regulation  at  30  CFR  710.12  and  by 
insuring  that  the  appropriate  State 
citations  are  substituted  for 
incorporated  Federal  citations.  [30  CFR 
915.16(a)(2));  lAC  27-40.13(207).  by 
deleting  from  incorporation  by  reference 
subparagraphs  (1)  through  (5)  from  the 
Federal  regulation  at  30  CFR  716.1(a). 
[30  CFR  915.16(a)(3)]:  lAC  27-40.21(5) 
and  (7).  by  specifying  that  the  general 
word  substitutions  for  "Act"  and 
"Secretary"  at  rule  LAC  27-40.1(207)  do 
not  apply  to  the  incorporated  30  CFR 
761.3  and  by  removing  the 
incorporation  by  reference  of  30  CFR 
761.12(c).  [30  CFR  915.16(a)(4)];  lAC 
27-40.51(5)  by  insuring  that  the  phrase 
"and  Fart  823  of  this  chapter"  is 
incorporated  in  its  rule.  [915.16(a)(7)l; 
lAC  27-40.61(1)  through  (4)  by 


requiring  that  the  performance 
standards  and  design  requirements  of 
Iowa's  approved  program  be  followed 
and  by  deleting  the  reference  to  "Parts 
818  through  828"  and  replacing  it  with 
"Parts  819.  823.  827,  and  828."  [30  CFR 
915.16(a)(8)];  lAC  27-40.63  (207)  and 
27-40.64  (207)  by  providing  design 
criteria  for  the  construction  or 
modification  of  coal  mine  waste  refuse 
piles,  [30  CFR  915.16(a)(9)l;  LAC  27- 
40.63  (207)  by  incorporating  by 
reference  the  Federal  regulations  at  30 
CFR  816.104  and  .105  that  define  thick 
and  thin  overburden.  [30  CFR 
915.16(a)(ll));  lAC  27-40.66(207)  by 
deleting  from  its  incorporation  by 
reference  the  Federal  regulation  at  30 
CFR  823.11(a)  thereby  requiring  that 
prime  farmland  occupied  by  all  coal 
preparation  plants,  support  facilities 
and  roads  that  are  a  part  of  the  surface 
mining  activities  meet  the  apphcable 
prime  farmland  performance  standards. 
[30  CFR  915.16(a)(12)|:  lAC  27-40.67(2) 
by  deleting  from  incorporation  by 
reference  subchapters  30  CFR 
827.13(a)(1)  through  (3)  that  deal  with 
interim  performance  standards  that  are 
not  applicable  to  the  Iowa  program,  [30 
CFR  915.16(a)(14)];  lAC  27-40.72(3)b  by 
requiring  that  the  name  of  the  person 
who  is  or  may  be  adversely  affected 
shall  not  be  disclosed  unless 
confidentiality  had  been  waived  or 
disclosed,  [30  CFR  915.16(a)(15)];  lAC 
27-40.73(2)c  by  referencing  the 
appropriate  counterpart  rule  to  section 
521(a)(5)  of  SMCRA,  which  is  Iowa 
Code  Section  207.14(6),  [30  CFR 
915.16(a)(16)l;  lAC  27-40.73(6)e  by 
referencing  the  State  statute  that 
establishes  procedural  requirements  for 
formal  adjudicatory  hearings,  which  is 
Iowa  Code  Chapter  17A.  [30  CFR 
915.16(a)(17)l:  lAC  27-40.73(6)g  by 
referencing  Iowa  Code  section  207.14 
which  contains  provisions 
corresponding  to  section  521(a)(4)  and 
525  of  SMCRA.  [30  CFR  915.16(a)(18)l; 
lAC  27-40.74(5),  (6),  and  (7)  by 
replacing  the  current  rules  with  rules 
that  are  substantively  the  same  as  the 
corresponding  Federal  rules  at  30  CFR 
845.18,  .19,  and  .20  thereby:  (1) 
providing  rule  specific  procedures  for 
conducting  informal  settlements:  (2) 
providing  that  the  proposed  penalty 
amount  be  put  in  escrow  prior  to  the 
commencement  of  the  assessment 
conference:  and  (3)  providing  escrow 
account  handling  provisions,  [30  CFR 
915.16(a)(19)j:  lAC  27-40.82(1)  by 
deleting  30  CFR  955.1  and  .2  regarding 
certification  of  blasters  since  they  are 
not  applicable  to  the  State,  [30  CFR 
915.16(a)(20)]:  and  lAC  27-40.99(l)d. 
and  (2)  by  deleting  the  reference  to  Iowa 


Code  section  207.14,  subsection  4,  and 
instead  referring  to  Iowa  Code  section 
17A.15(3),  the  provision  that  establishes 
procedures  for  appealing  the  decision  of 
an  administrative  law  judge,  [30  CFR 
915.16(a}(21)l. 

Accordingly,  the  Director  is  removing 
the  required  program  amendments  as 
identified  above  from  the  Iowa  program 
and  as  codified  at  30  CFR  915.16. 

6.  lAC  27^0. 1  (3)  and  (4).  lAC  27- 
40.35,  lAC  27^0.37.  lAC  27-40.38.  lAC 
27-40.63.  and  lAC  27-40.64. 
Authorization  of  Land  Surveyors 

Iowa  proposes  to  revise  its  rules  at 
lAC  27-40.1  (3)  and  (4)  by  deleting  from 
30  CFR  779.25(b).  780.14(c). 
780.25(a)(l)(i).  780.25(a)(3)(i).  783.25(b). 
784.16(a)(l)(i).  784.16(a)(3)(i). 
816.46(b)(3).  816.49(a)(2), 
816.49(a)(10)(ii).  816.151(a), 
817.46(b)(3),  and  817.151(a).  as 
incorporated  by  reference  into  the  State 
program,  specific  language  which 
allows  land  surveyors  to  prepare  and 
certify  certain  cross-sections,  maps,  and 
plans.  Iowa  also  proposes,  at  LAC  27- 
40.37  (incorporating  30  CFR  Part  783). 
LAC  27-40.38  (incorporating  30  CFR 
Part  784),  lAC  27-40.63  (incorporating 
30  CFR  Part  816),  and  lAC  27-40.64 
(incorporating  30  CFR  Part  817),  to 
make  similar  changes  to  the 
incorporated  language  which  allows 
land  surveyors  to  prepare  and  certify 
certain  cross-sections,  maps,  and  plans. 

Section  507(b)(14)  of  SMCRA  and  the 
Federal  regulations  allow  land 
surveyors  to  prepare  and  certify  such 
cross-sections,  maps,  and  plans  only  to 
the  extent  allowed  by  the  State.  Thus, 
this  option  is  discretionary  to  the  State 
regulatory  authority  and  Iowa's  decision 
not  to  allow  land  surveyors  to  perform 
such  duties  does  not  render  Iowa's 
program  inconsistent  with  SMCRA  or 
the  Federal  regulations.  Iowa,  in  a 
previous  program  amendment 
submittal,  received  approval  from  the 
Director  on  November  6,  1991,  to 
prohibit  land  surveyors  from  performing 
design  and  certification  tasks  in  other 
locations  of  its  program  (56  FR  56578, 
56584). 

In  Iowa's  July  8,  1993,  response  to 
OSM's  May  10,  1993,  concerns  on  this 
amendment,  some  of  the  Federal 
regulations  incorporated  by  reference  at 
L\C  27-40.1  (3)  and  (4)  included 
similar,  but  slightly  different  language 
from  the  language  the  State  proposed  to 
delete. 

Therefore,  Iowa  submitted  an  editorial 
clarification  to  OSM  in  a  letter  dated 
August  20.  1993  (Administrative  Record 
No.  LA-388),  to  clarify  the  exact 
language  that  the  State  proposed  to 
delete  from  the  incorporated  Federal 
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provisions.  Consequently,  the  Director 
finds  Iowa's  proposed  revisiMis  at  lAC 
27-40.1  (3)  and  (4).  lAC  27-40.35 
(incorporating  30  CFR  Part  779),  lAC 
27-40.37  (incorporating  30  CFR  Part 
783).  lAC  27^0.38  (incorporating  30 
CFR  Part  784),  lAC  27-40.63 
(incorporating  30  CFR  Part  816),  and 
lAC  27-40.64  (incorporating  30  CFR 
Part  816),  and  lAC  27^0.64 
(incorporating  30  CFR  Part  817).  to  be 
consistent  with  SMCRA  and  the  Federal 
regulations  and  is  approving  the 
revisions. 

7.  LAC  27-40.1(5).  Registered. 
Professional  Engineer 

Iowa  proposes  to  revise  its  rules  at 
lAC  27-40.1(5)  by  deleting  the  words 
"registered,  professional  engineer"  from 
its  incorporation  by  reference  of  30  CFR 
Parts  779,  780.  783,  784.  816,  and  817. 
Iowa  proposes  to  replace  the  deleted 
phrase  with  the  phrase  "professional 
engineer,  registered  with  the  State  of 
Iowa."  This  proposed  change  insures 
that  professional  engineers  meet  State 
regstration  requirements. 

The  Director  finds  the  proposed 
revision  at  lAC  27-40.1(5)  to  be 
consistent  with  SMCRA  and  the  Federal 
regulatiojis  and  is  approving  it. 

8.  lAC  27-40.3(207).  General 

Iowa,  at  LAC  27-40.3(207).  proposes 
to  revise  its  rules  by  deleting  30  CFR 
700.12,  dealing  with  petitions  to  initiate 
rulemakings,  from  its  incorporation  by 
reference  of  30  CFR  Part  700.  OSM.  in 
its  May  10,  1993,  issue  letter 
(Administrative  Record  No.  IA-381)  to 

Iowa,  expressed  concern  that,  by 

deleting  the  incorporation  of  30  CFR 
700.12,  Iowa  would  be  left  without  any 
rule  to  provide  procedural  requirements 
pertaining  to  such  petitions.  In  a  letter 
dated  July  8. 1993  (Administrative 
Record  No.  IA-383).  Iowa  supported  its 
decision  to  delete  30  CFR  700.12  by 
explaining  that  the  Iowa  Department  of 
Agriculture  and  Land  Stewardship 
promulgated  rules  to  provide  procedural 
requirements  for  petitions  to  initiate 
rulemaking  at  LAC  21-3.  The  Iowa  rules 
at  LAC  21-3.  in  turn,  adopt  the  Iowa 
Uniform  Rules  on  Agency  Procedure. 
Chapter  X.  that  set  forth  procedures  for 
handling  petitions  for  rulemaking.  Iowa 
submitted  both  the  Iowa  Uniform  Rules 
on  Agency  Procedure.  Chapter  X,  and 
LAC  21-10  for  OSM's  review.  r- 

Iowa  further  explained  in  its  July  8, 
1993,  letter  that  rule  LAC  21-3.5(17A) 
addresses  petitions  received  for  related 
entities  and  that  "[w]hile  the  Division 
has  its  own  rulemaking  authority 
separate  from  the  Secretary  of 
Agriculture,  the  Division  is  an  entity  of 
the  Iowa  Department  of  Agriculture  and 


Land  Stewardship  •  *  *  .  Any 
petiti<«s  received  relative  to  the  coal 
regulatory  program  will  be  so 
forwarded."  OSM  understands  Iowa's 
explanation  to  mean  that  any  petitions 
received  by  the  Secretary  of  Agriculture 
relative  to  the  coal  regulatory  program 
will  be  forwarded  to  the  Division  for 
processing  in  accordance  with  LAC  21- 
3  and  the  Iowa  Uniform  Rules  on 
Agency  Procedure.  Chaper  X. 

Upon  review  of  LAC  21-3  and  the 
Iowa  Uniform  Rules  on  Agency 
Procedure,  the  Director  finds  them  to  be 
no  less  effective  than  the  Federal 
counterpart  regulation  at  30  CFR  700.12 
and  is  approving  them.  With  regard  to 
Iowa's  proposed  revision  at  LAC  27- 
40.3(207).  \p  delete  the  incorporation  of 
30  CFR  700.12  of  the  Federal 
regulations,  the  Director  finds  this 
deletion  acceptable  so  long  as  Iowa 
amends  this  rule  to  clearly  identify  LAC 
21-3  as  governing  procedures  regarding 
petitions  for  initiating  rulemaking. 
Thus,  the  Director  is  requiring  Iowa  to 
further  amend  its  rules  at  LAC  27—40.3 
by  clearly  identifying  L\C  21-3  as 
governing  procedures  regarding 
]}etition8  for  initiating  rulemaking. 

9.  lAC  27-40.4(91  Definition  for 
"Previously  Mined  Area" 

Iowa  proposes  to  revise  its  rules  at 
LAC  27-40.4(9)  by  deleting  the  Federal 
definition  for  "previo\isly  mined  area" 
at  30  CFR  701.5  and  insertiiig  in  heu 
thereof  the  following: 

"Previously  mined  area"  means  land 
previously  mined  on  which  there  were  no 
surface  coal  mining  operations  subject  to  the 
standard  of  the  Surface  Coal  Mining  and 
Reclamation  Act  of  1977  (Public  Law  95-87, 
as  amended):  all  highwalls  created  after 
August  3. 1977,  and  all  fully  reclaimed  sites 
are  excluded  from  this  definition. 

Iowa's  proposal  is  in  response  to  a 
required  amendment  at  30  CFR 
915.16(a)(1)  (November  6,  1991  (56  FR 
56578,  56594)),  that  required  the  State 
to  provide  a  definition  for  "previously 
mined  area"  that  excludes  all  highwalls 
created  after  August  3, 1977,  and  all 
fully  reclaimed  sites.  The  Director  finds 
that  Iowa's  proposal  satisfies  the 
required  amendment  at  30  CFR 
915.16(a)(1)  and  the  Director  is. 
therefore,  approving  the  proposed 
definition. 

Since  the  required  amendment  was 
promulgated  at  30  CFR  915.16(a)(1). 
however,  on  January  8,  1993  (58  FR 
3466),  OSM  issued  a  new  definition  for 
"previously  mined  area."  The  new 
definition  provides  as  follows: 
"Previously  mined  area  means  land 
affected  by  siuface  coal  mining 
operations  prior  to  August  3, 1977,  that 


has  not  been  reclaimed  to  the  standards 
of  30  CFR  chapter  Vn." 

This  definition  limits  the  applicability 
of  30  CFR  816.106  and  817.106  to  those 
areas  mined  prior  to  August  3, 1977. 
that  are  either  unreclaimed  or  reclaimed 
to  lesser  standards  than  those  prescribed 
by  SMCRA.  while  also  ensuring  that 
areas  mined  prior  to  that  date  that  have 
been  fully  and  satisfactorily  reclaimed 
pursuant  to  SMCRA  s  standards  will  not 
be  redistiurbed  and  then  reclaimed 
imder  the  less  stringent  requirements  of 
30  CFR  816.106  and  817.106.  According 
to  the  preamble  discussion  for  the 
definition  of  "previously  mined  area," 
imder  the  definition,  unreclaimed  or 
partially  reclaimed  areas  mined  prior  to 
August  3, 1977,  would  continue  to 
qualify  for  the  partial  high  wall 
elimination  exemption  of  30  CFR 
816.106  and  817.106.  but  would  be 
otherwise  held  to  full  comphance  with 
the  reclamation  standards  of  30  CFR 
chapter  VII.  In  such  instances,  the 
operator  would  be  required  to  eliminate 
the  highwall  to  the  maximum  extent 
technically  practical,  aiwl  to 
demonstrate  the  stability  of  the 
remaining  highwall  remnant. 

As  stated  above.  Iowa's  proposed 
definition  explicitly  excludes  all 
highwalls  created  after  August  3. 1977, 
and  all  fully  reclaimed  sites.  It  is  not 
explicitly  clear,  however,  that  the 
proposed  Iowa  definition  is  consistent 
in  all  respects  with  the  newly- 
promulgated  Federal  definition.  For 
example,  under  the  Federal  definition, 
in  order  for  land  to  qualify  as  a 
"previously  mined  area."  the  land  must 
both:  (1)  have  been  affected  by  surface 
coal  mining  operations  prior  to  August 
3. 1977;  and  (2)  not  have  been  reclaimed 
to  the  standards  of  30  CFR  chapter  Vn. 

By  comparison,  under  the  State 
proposal,  the  key  consideration  in 
determining  whether  an  area  of  land 
qualifies  as  previously  mined  area,  is 
whether  the  previous  surface  coal 
mining  operations  there  were  "subject 
to  the  standards  of  the  [SMCRA]  •   •   •  " 
To  the  extent  the  State  proposal  refies 
upon  whether  an  area  of  land  was 
subject  to  the  standards  of  SMCRA.  it  is 
similar  to  the  previous  Federal 
definition  of  "previously  mined  area." 
promulgated  on  May  8. 1987  (52  FR 
17526.  17529). 

As  discussed  in  the  preamble  to  the 
promulgation  of  the  current  Federal 
definition  of  "previously  mined  area." 
the  1987  Federal  definition  of  that  term 
was  remanded  by  the  United  States 
District  Coiut  for  the  District  of 
Columbia.  See  National  Wildlife 
Federation  v.  Lujan.  733  F.  Supp.  419, 
438-442  (1990).  The  Court  found  that 
the  1987  definition  did  not  conform  to 
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the  requirements  of  SMCRA  to  the 
extent  it  relied  upon  any  date  other  than 
the  date  of  SMCRA 's  enactment — 
August  3. 1977.  Id. 

Therefore,  although  the  Director  finds 
Iowa's  proposed  rule  at  lAC  27-40.4(9) 
satisfies  the  previous  required 
amendment  at  30  CFR  915.16(a)(1)  and 
is  approving  it,  the  Director  is  requiring 
Iowa  to  further  amend  its  definition  of 
"previously  mined  area"  at  lAC  27- 
40.4(9)  to  be  explicitly  no  less  effective 
than  the  curr^t  Federal  definition  at  30 
CFR  70L5jrhe  Director  will  modify  the 
required  amendment  at  30  CFR 
915.16(a)(1)  in  accordance  with  this 
finding. 

lOIAC  27-40.21(207).  Definition  for 
"Valid  Existing  Rights" 

Iowa  proposes  to  revise  its  rules  at 
lAC  27-40.21(207)  by  incorporating  by 
reference  the  definition  for  "valid 
existing  rights"  (VER)  at  30  CFR  761.5 
as  it  existed  on  July  1. 1992.  Paragraphs 
(a)  and  (c)  of  the  definition  were 
suspended  on  November  20. 1986  (51 
FR  41952.  41954-41955).  In  that 
suspension  notice.  OSM  stated  the 
following  with  regard  to  Federal 
Programs  and  the  Indian  Lands 
Program: 

•  *  *  Suspending  the  rule  has  the  effect  of 
undoing  the  improper  promulgation  and 
leaving  in  place  the  VER  test  in  use  before 
the  1983  definition  was  promulgated.  That 
test  was  the  1979  test,  including  the  "needed 
for  and  adjacent"  test,  as  modified  by  the 
August  4, 1980,  suspension  notice  which 
implemented  the  District  Court's  February 
1980  opinion  in  In  Re:  Permanent  (I)  (the 
1980  test)*  •  •  Under  the  1980  test,  a 
demonstration  of  both  property  rights  and 
that  the  f>erson  either  had  made  a  good  faith 
effort  to  obtain  all  permits  necessary  to  mine 
or  that  the  coal  is  both  needed  for  and 
adjacent  to  an  ongoing  surface  coal  mining 
operation  is  sufiicient  to  establish  VER. 

Accordingly,  OSM  will  make  VER 
determinations  in  Federal  program  States  and 
on  Indian  lands  using  the  1980  test  OSM 
will  make  VER  determinations  on  a  case-by- 
case  basis  after  examining  the  particular  facts 
of  each  case,  and  will  consider  property 
rights  in  existence  on  August  3, 1977,  the 
owner  of  which  by  that  date  had  made  a  good 
faith  effort  to  obtain  all  permits,  as  one  class 
of  circumstances  which  would  invariably 
entitle  the  property  owner  to  VER.  VER 
would  also  exist  when  there  are  property 
rights  in  existence  on  August  3, 1977,  the 
owner  of  which  can  demonstrate  that  the  coal 
is  both  needed  for  an  immediately  adjacent 
to  a  mining  operation  in  existence  prior  to 
August  3, 1977. 

As  discussed  in  Finding  no.  4  of  this 
docimient,  Iowa  has  indicated  its 
intention  to  adopt  the  suspension 
notices  located  at  the  end  of  the  federal 
regulations  published  in  the  Code  of 
Federal  regulations.  Thus,  as  applied  to 


the  definition  of  VER,  the  Director 
interprets  Iowa's  adoption  of  the  Federal 
definition  to  include  the  above-quoted 
language  language  fi^m  the  November 
20. 1986,  preamble.  The  Director  will 
notify  Iowa  of  any  change  in  the  Federal 
regulation  in  accordance  with  30  CFR 
732.17(d)  and  may  in  the  future  require 
Iowa  to  modify  its  regulatory  program  to 
remain  consistent  with  the  Federal 
provision.  In  the  meantime,  the  Director 
is  approving  Iowa's  proposed  adoption 
by  reference  of  the  definition  for  VER  at 
30  CFR  761.5. 

11.  lAC  27-40.31(2).  Requirements  for 
Permits  and  Permit  Processing 

Iowa  proposes  to  revise  its  rules  at 
lAC  27-^0.31(2)  by  requiring  that  the 
words  "and  the  scale  of  the  map"  be 
added  at  the  end  of  the  last  sentence  of 
30  CFR  773.13(a)(l)(ii).  as  incorporated 
by  reference  into  the  State  program.  In 
addition,  Iowa  proposes  to  add  the 
following  paragraph  to  30  CFR 
773.13(a)(l)(ii).  as  incorporated  by 
reference  into  the  State  program: 

The  legal  description  shall  include  popular 
township,  county,  township,  range,  section, 
and  the  United  States  Geological  Survey  map 
identification  by  property  owners.  Section 
lines  shall  be  marked  and  the  sections  shall 
be  identified  on  the  map.  The  total  acreage 
of  the  proposed  f>ermit  area  shall  be  given  to 
the  nearest  acre. 

While  the  Federal  regulations  at  30 
CFR  773.13(a)(1)  do  not  require  such 
detailed  information,  in  accordance 
with  section  505(b)  of  SMCRA  and  30 
CFR  730.11(b).  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  environmental  controls 
and  regulations  on  surface  coal  mining 
and  reclamation  operations  that  are 
more  stringent  than  those  imposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  provision 
exists.  Section  505(b)  of  SMCF^  and  30 
CFR  730.11  dictate  that  such  State 
provisions  shall  not  construed  to  be 
inconsistent  with  the  Federal  program. 
Therefore,  the  Director  is  approving 
Iowa's  proposed  revision  at  LAC  27- 
40.31(2). 

12.  lAC  27-40.31(9).  Requirements  for 
Permits  and  Permit  Processing 

Iowa  proposes,  at  LAC  27-40.31.  to 
add  paragraph  (9)  that  specifies  that  the 
general  word  substitution  of  the  term 
"Act"  with  the  term  "Iowa  Code  chapter 
207"  found  at  LAC  27-40.1(2)  does  not 
apply  to  30  CFR  773.15(b).  as 


incorporated  by  reference  into  the  Iowa 
program. 

Tne  incorporated  Federal  regulation. 
30  CFR  773.15(b),  requires  that  no 
permit  be  issued  if  any  surface  coal 
mining  and  reclamation  operation 
owned  or  controlled  by  either  the 
apphcant  or  by  any  person  who  owns  or 
controls  the  applicant  "is  currently  in 
violation  of  the  Act  or  any  other  law. 
rule  or  regxilation  referred  to  in  (30  CFR 
773.15],"  as  indicated  by  any  available 
information,  including  the  Hst  of 
violation  notices  submitted  in  the 
application.  Among  the  specified 
violations  are: 

Federal  and  State  feilure-to-abate  cessation 
orders,  unabated  Federal  and  State  imminent 
harm  cessation  orders,  delinquent  civil 
penalties  issued  pursuant  to  section  518  of 
the  Act,  bond  forfeitures  where  violations 
upon  which  the  fortfeitures  were  based  have 
not  been  corrected,  delinquent  abandoned 
mine  reclamation  fees,  and  unabated 
violations  of  Federal  and  State  laws,  rules, 
and  regulations  pertaining  to  air  or  water 
environmental  protection  incurred  in 
connection  with  any  surface  coal  mining 
operation.  .  .  . 

The  preamble  to  the  Federal 
regulation  dated  October  3, 1988  (53  FR 
38868.  38886.  clarifies  that  ail  unabated 
violations  are  included,  no  matter  when 
they  were  issued: 

The  Act  requires  regulatory  authorities  to 
consider  past  conduct  in  the  permitting 
process.  ...  In  view  of  [sections  507ft))(4), 
(b)(5),  and  510(c)]  of  the  Act.  it  is  clear  that 
Congress  both  contemplated  and  authorized 
holding  applicants  accountable  for  past 
violations. 

Furthermore,  permit  denial  is  based 
on  violations  of  any  State  or  Federal 
program.  As  explained  in  the  preamble 
to  30  CFR  778.14(c)  dated  September  28, 
1983  (48  FR  44344,  44389).  the 
reference  to  "the  Act"  in  SMCRA 
section  510(c),  on  which  these  Federal 
regulations  are  based,  includes  all  State 
and  Federal  programs  approved  under 
SMCRA.  See  also  (53  FR  38868.  38882- 
38883)  October  3. 1988.  Therefore,  in 
the  context  of  the  State's  incorporation 
by  reference  of  the  Federal  regulation  at 
30  CFR  773.15(b),  the  term  "Act"  must 
be  understood  to  have  the  same 
meaning  that  it  has  under  the  Federal 
program. 

The  Director  therefore  finds  Iowa's 
proposed  revision  at  LAC  27-40.31(9)  to 
be  consistent  with  SMCRA  and  the 
Federal  regulations  and  is  approving  it. 

13.  lAC  27-40.31  (13)  and  (14). 
Requirements  for  Permits  and  Permit 
Processing 

a.  Time  frame  for  permit  application 
objections.  Iowa  proposes  to  revise  its 
rule  at  lAC  27-40.31  that  addresses 
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comments  and  objections  on  permit 
applications  by  adding  a  paragraph  (13) 
that  would  replace  the  phrase  "a 
reasonable  time  established  by  the 
regulatory  authority"  in  incorporated  30 
CFR  773.13(b)(1)  with  the  phrase  "60 
days  of  the  notification."  This  would 
allow  those  pubUc  entities  identified  at 
30  CFR  773.13(b)(1)  60  days  to  submit 
written  comments  or  objections  with 
respect  to  the  effects  of  the  proposed 
mining  operations  on  the  environment 
within  their  areas  of  responsibility. 
OSM  interprets  the  phrase  "60  days  of 
the  notification"  to  mean  60  days  from 
the  date  of  receipt  of  the  notification 
required  to  be  given  to  specific  public 
enUUes  under  30  CFR  773.13(a)(3). 

The  allowance  of  60  days  from  the 
date  of  receipt  of  the  notification  of  an 
application  for  a  permit  action  for  the 
governmental  entities  identified  at  30 
CFR  773.13(a)(3)  to  submit  written 
comments  or  objections  is  a  reasonable 
time  firame  and  is  consistent  with  the 
time  fi^mes  allowed  for  in  SMCRA. 
Therefore,  the  Director  finds  this 
proposed  revision  to  be  no  less  effective 
than  the  Federal  regulation  in  meeting 
SMCRA's  requirements  and  is 
approving  it. 

b.  Reapplication  requirements.  Iowa 
proposes  to  revise  its  rule  at  lAC  27- 
40.31(14),  dealing  with  the  review  of 
permit  applications,  to  require  that  the 
following  sentence  be  added  at  the  end 
of  incorporated  30  CFR  773.15(a)(2):  "In 
case  willful  suppressing  or  falsifying  of 
any  facts  or  data  is  identified,  the 
division  may  require  the  appUcant  to 
reapply  for  the  same  area." 

Iowa's  proposed  revision  conflicts 
with  SMCRA.  the  Federal  regulations, 
and  other  provisions  of  the  Iowa 
program.  Section  510(b)(1)  of  SMCRA 
and  section  30  CFR  773.15(c)(1)  of  the 
Federal  regulations  provide  that  no 
application  for  a  p)ermit  or  permit 
revision  shall  be  approved  unless  the 
application  affirmatively  demonstrates 
and  the  regulatory  authority  finds  in 
writing  on  the  basis  of  information  set 
forth  in  the  application  or  iwm 
information  otherwise  available  which 
will  be  documented  in  the  approval, 
and  made  available  to  the  applicant, 
that  the  permit  application  is  accurate 
and  complete  and  that  all  the 
requirements  of  this  Act  and  the  State 
or  Federal  program  have  been  complied 
with.  Counterpart  State  provisions  to 
section  510(b)(1)  of  SMCRA  and  30  CFR 
773.15(c)(1)  can  be  found  in  the  Iowa 
program  at  section  207.9(2)(a)  of  the 
Iowa  Code  and  lAC  27^0.31 
(incorporating  30  CFR  773.15  by 
reference). 

Thus,  under  SMCRA,  the  Federal 
regulations,  and  the  Iowa  program,  in 


the  event  willful  suppressing  or 
falsifying  of  any  facts  or  data  is 
identified,  the  regulatory  authority 
would  have  no  discretion  and  would  be 
required  to  deny  the  permit.  Therefore, 
the  Director  finds  Iowa's  proposed 
added  language  at  lAC  27^0.31(14)  to 
be  less  stringent  than  SMCRA,  less 
effective  than  the  Federal  regulations  in 
meeting  SMCRA's  requirements,  and 
inconsistent  with  approved  Iowa 
program.  Accordingly,  the  Director  is 
not  approving  it. 

The  Director  also  notes  that  under  the 
Federal.'^as  well  as  the  State,  program, 
anyone  who  knowingly  makes  any  false 
statement,  representation,  or 
certification,  or  knowingly  fails  to  make 
any  statement,  representation,  or 
certification  in  any  application,  record, 
report,  plant,  or  other  dociunent  filed  or 
required  to  be  maintained  under  the 
program,  is  subject  to  criminal 
penalties,  including  imprisonment.  See 
section  518(g)  of  SMCRA.  See  also 
Section  207.15(6)  of  the  Iowa  Code. 

14.  LAC  27-40.32,  Revision;  Renewal: 
and  Transfer,  Assignment,  or  Sale  of 
Permit  Rights 

a.  Revisions  and  amendments.  Iowa 
proposes  to  revise  its  rule  at  LAC  27- 
40.32(1)  by  adding  an  introductory 
provision  that  explains  that  the  term 
"revision"  is  used  to  describe  "a  change 
to  a  permit  that  constitutes  a  significant 
depaitiu«  from  the  original  permit.  Any 
change  to  an  Iowa  permit  that  does  not 
constitute  a  significant  departure  from 
the  original  permit  is  called  an 
"amendment"  to  the  permit  in  the 
context  of  these  rules."  The 
introductory  provision  continues  by 
requiring  that  the  public  notice,  public 
participation,  and  notice  of  decision 
requirements  of  30  CFR  773.13, 
773.19(b),  and  778.21  apply  to  all 
revisions. 

Iowa  proposes  to  revise  LAC  27- 
40.32(1)  by  clarifying  that  "(sjignificant 
departures,  including  incidental 
boundary  revisions,  shall  be  treated  as 
revisions."  Significant  departures 
include  any  change  in  the  permit  area, 
mining  method  or  reclamation 
procedure,  which  would,  in  the  opinion 
of  the  regulatory  authority,  significantly 
change  the  effect  the  mining  operations 
would  have  on  either  those  persons 
impacted  by  the  permitted  operation  or 
on  the  environment.  At  LAC  27- 
40.32(3),  Iowa  clarifies  that,  unless  it 
qualifies  as  an  incidental  boundary 
revision,  any  change  in  permit  area 
must  be  treated  as  a  new  permit 
application. 

At  LAC  27^0.32(1),  Iowa  also 
proposes  to  add  a  sentence  to  the  end 
of  the  State's  substitute  paragraph  (b)  for 


30  CFR  774.13(b)  that  requires  "(a) 
change  which  does  not  constitute  a 
significant  departure  from  the  original 
permit  will  be  processed  as  an 
amendment  to  the  permit(.l" 

Iowa  proposes  to  add  a  new  paragraph 
(6)  at  LAC  27-40.32  that  modifies  its 
incorporation  by  reference  of  30  CFR 
774.13(a)  by  adding  the  following  at  the 
end  of  the  incorporated  Federal 
regulation: 

The  "revision"  is  a  significant  departiire  in 
mining  and  reclamation  oi)erations  defined  at 
subrule  40.32(l)fb)(2)(i),  and  it  requires  a 
public  notice.  The  division  uses  the  term 
"amendment"  for  an  insignificant  revision, 
and  it  does  not  require  a  public  notice. 

The  Federal  regulations  at  30  CFR 
774.13  do  not  address  permit 
"revisions"  versus  "amendments" 
specifically,  however,  30  CFR 
774.13(b)(2)  requires  the  regulatory 
authority  to  create  guidelines 
establishing  the  scale  or  extent  of 
revisions  for  which  all  the  permit 
application  information  requirements 
and  procedures  of  30  CFR  Chapter  VII, 
Subchapter  G,  including  the  public 
notice,  public  participation,  and  notice 
of  decision  requirements  of  30  CFR 
§§  773.13,  773.19(b)  (1)  and  (3),  and 
778.21.  shall  apply.  The  Federal 
regulations  at  30  CFR  774.13(b)(2)  also 
specify  that  such  requirements  and 
procedures  shall  apply  "at  a  minimum 
to  all  significant  permit  revisions." 

There  are  four  concerns  regarding 
Iowa's  proposed  changes  to  its  program. 
First,  Iowa  has  language  in  its  program, 
at  LAC  27-40.32(2).  that  provides,  in 
part: 

Any  application  for  a  revision  which 
proposes  significant  alterations  in  the 
operations  described  in  the  materials 
submitted  in  the  application  for  the  original 
permit  under  Part  3  of  these  rules  or  in  the 
conditions  of  the  original  permit,  shall,  at  a 
minimum,  be  subject  to  the  requirements  of 
Part  9  of  these  rules  and  must  provide 
replacement  documentation  fully  describing 
changes  to  be  made  in  the  same  detail  as 
required  in  the  original  permit  (emphasis 
added). 

By  comparison,  the  proposed 
language  at  27-40.32  (1)  and  (6) 
described  above  refers  to  significant 
departures  and  significant  departures 
appear  to  only  be  required  to  provide 
public  participation  and  public  notice. 
Therefore,  it  appears  that  Iowa  is 
proposing  a  two-tiered  system  for 
revisions:  an  all-inclusive  revision, 
referred  to  as  a  significant  alteration, 
which  requires  full  replacement 
documentation  and  adherence  to  the 
requirements  of  Fart  9,  and  a  subset  to 
the  significant  alteration,  referred  to  as 
a  significant  departure,  which  only 
requires  public  participation  and  notice. 
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Second,  the  preamble  to  the  Federal 
rules  at  30  CFR  774.13(b)(2)  dated 
September  28, 1983,  (48  FR  44344, 
44377)  makes  it  clear  that  all  revisions 
to  the  permit,  whether  they  be 
significant  or  insignificant,  or  in  Iowa's 
case  a  revision  or  an  amendment,  must 
be  approved  by  the  regulatory  authority 
and  incorporated  into  the  permit. 

Under  the  final  rule,  the  regulatory 
authority  will  establish  the  guidelines  for 
revisions.  However,  all  revisions  must  be 
approved  and  incorporated  into  the  fiennit 
since  they  are  changes  to  that  document.  The 
permit  and  all  public  copies  of  it  should 
reflect  all  revisions  approved  by  the 
regulatory  authority  so  that  all  interested 
persons,  including  inspectors,  the  operator, 
and  the  public,  will  have  an  accurate  copy 
of  the  permit.  The  permit  is  the  document 
which  authorizes  the  operator  to  mine  and 
must  be  accurate. 

The  first  paragraph  of  proposed  lAC 
27—40.32(1)  seems  to  require  that  any 
change  to  a  permit  be  approved  by  the 
regulatory  authority,  either  by 
amendment  or  revisioik.  At  a  later 
section  of  proposed  lAC  27-40.32(1), 
however,  Iowa  states  that: 

l(b)l(2)  A  revision  or  amendment  to  a 
permit  shall  be  obtained: 

(i)  For  changes  in  the  surface  coal  mining 
or  reclamation  operations  described-in  the 
original  application  and  approved  under  the 
original  i>ennit,  when  such  changes 
constitute  a  departure  from  the  method  or 
conduct  of  mining  and  reclamation 
operations  contemplated  in  the  original 
permit  (emphasis  added). 

Thus,  in  one  portion  of  the  proposal 
Iowa  seems  to  require,  like  the  Federal 
regulations,  that  all  changes  to  a  permit 
be  approved  by  the  regulatory  authority. 
However,  in  another  portion  of  the 
proposal,  Iowa  seems  to  require  such 
regulatory  authority  approval  only  for  a 
particular  type  of  change  to  a  permit. 
Moreover,  Iowa  does  not  insure  that  all 
revisions  (significant  departures  and 
amendments)  be  incorporated  into  the 
permit  and  all  public  copies  of  the 
permit. 

Third,  the  Federal  regulations  set 
forth  criteria  for  approval  at  30  CFR 
774.13(c)  that  govern  all  permit 
revisions,  whether  significant  or 
nonsignificant.  Iowa  has,  at  proposed 
27-40.32(207),  incorporated  by 
reference  the  Federal  provision  at  30 
CFR  774.13(c)  into  the  Iowa  program. 
However,  in  the  context  of  the  Iowa 
program,  the  term  "permit  revision" 
only  includes  significant  revisions. 
Thus,  the  Federal  regulations  require 
that  the  criteria  at  30  CFR  774.13(c) 
govern  the  approval  of  all  revisions, 
while  the  State  proposal  requires  that 
such  criteria  govern  only  the  approval  of 
significant  revisions. 


Finally,  Iowa  has  not  outlined  what 
permit  appUcation  standards  and 
procedures  apply  to  amendments.  The 
preamble  to  30  CFR  774.13(b)(2)  dated 
September  28, 1983  (48  FR  44344. 
44377),  clearly  requires  the  regulatory 
authority  to  establish  guidelines  as  to 
what  requirements  will  apply  to 
nonsignificant  revisions  (i.e. 
amendments)  to  the  permit. 

In  light  of  the  concerns  outlined 
above,  the  Director  finds  Iowa's 
proposed  rules  at  LAC  27-40.32(1)  and 
32(6)  to  be  inconsistent  with  and  less 
effective  than  the  Federal  program 
requirements  and  is  not  approving  them 
to  the  extent  that  these  proposed  rules 
attempt  to  distinguish  between  permit 
amendments  and  revision. 

b.  Permit  review.  Iowa  proposes  to 
revise  LAC  27-40.32(1)  and 
.32(l)(b)(2)(ii)  in  response  to  a  required 
program  amendment  placed  on  the  Iowa 
program  at  30  CFR  915.16(a)(5).  This 
required  program  amendment  directed 
Iowa  to  require  that  the  Federal 
regulations  at  30  CFR  773.13,  773.19(b) 
(1)  and  (3),  and  778.21  apply,  at  a 
minimum,  to  all  significant  permit 
re\'isions  and  that  the  division  may,  at 
any  time,  as  well  as  at  midterm  review, 
require  reasonable  revisions  or 
modifications. 

Iowa,  at  LAC  27-40.32(1).  proposes  to 
require  that  30  CFR  773.13,  773.19(b)  (1) 
and  (3),  and  778.21  apply,  at  a 
minimum,  to  all  significant  permit 
revisions.  However,  since  the  Director  is 
not  approving  Iowa's  proposed 
distinction  between  permit  amendments 
and  revisions,  this  prop>osed  language 
does  not  work  in  the  context  of  &e 
existing  rules  at  lAC  27-40.32(1). 
Therefore,  the  Director  is  not  approving 
the  proposed  language  at  LAC  27- 
40.32(1). 

Iowa,  at  lAC  27-40.32(l)(b)(2)(ii), 
proposes  to  require  that  the  division 
may.  at  any  time,  as  well  as  at  midterm 
review,  require  reasonable  revisions  or 
modifications.  Therefore,  the  Director 
finds  that  Iowa  has  adequately 
addressed  this  portion  of  the  required 
program  amendment  at  30  CFR  <- 

915.16(a)(5)  and  is  approving  the 
proposed  language  at  LAC  27- 
40.32(l)(b)(2)(ii). 

The  Director  will  amend  the  required 
program  amendment  at  30  CFR 
915.16(a)(5)  in  accordance  with  this 
finding. 

c  Incidental  boundary  revisions.  Iowa 
proposes  to  add  a  requirement  to  LAC 
27-40.32(3)  that  incidental  boimdary 
revisions  (EBR's)  shall  be  considered,  on 
demonstration  by  the  operator,  for  an 
area  in  which  the  proposed  mining 
operations  are  contiguous  to  the 
approved  permit.  OSM  interprets  the 


proposed  language  to  mean  that  before 
an  area  of  land  can  be  added  to  a  permit 
as  an  IBR.  it  must  be  contiguous  to  the 
approved  permit. 

The  Federal  regulations  at  30  CFR 
774.13(d)  do  not  specifically  require 
that  lands  subject  to  an  IBR  be 
contiguous  to  the  approved  permit  area. 
However,  in  accordance  with  section 
505(b)  of  SMCRA  and  30  CFR  730.11(b), 
the  State  regulatory  authority  has  the 
discretion  to  impose  land  use  and 
environmental  controls  and  regulations 
on  surface  coal  mining  and  reclamation 
operations  that  are  more  stringent  than 
those  imposed  under  SMCRA  and  the 
Federal  regulations.  Moreover,  the  Stale 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  coimterpart 
provisions  exists.  Section  505(b)  of 
SMCRA  and  30  CFR  730.11  dictate  that 
such  State  provisions  shall  not  be 
construed  to  be  inconsistent  with  the 
Federal  program.  Therefore,  the  Director 
finds  that  the  reproposed  rule  at  LAC 
27-40.32(3)  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations  and 
is  approving  it. 

d.  Permit  renewal  exclusion.  Iowa 
proposes  to  add  a  new  paragraph  (8)  at 
lAC  27-40.32  that  would  exclude  the 
need  for  a  permit  renewal  if  the  Division 
determines  that  the  phase  II  bond  was 
released  over  the  entire  permit  area 
before  the  expiration  of  the  permit  term. 
This  proposed  language  is  similar  to 
OSM's  final  rule  at  30  CFR  773.11(a) 
published  in  the  April  5, 1989,  Federal 
Register  (54  FR  13814),  that  estabhshes 
that  a  permittee  need  not  renew  the 
permit  if  no  surface  coal  mining 
operations  will  be  conducted  under  the 
permit  and  solely  reclamation  activities 
remain  to  be  done. 

However,  the  Federal  regulation  at  30 
CFR  773.11(a)  continues  by  requiring 
that  obhgations  estabhshed  under  a 
permit  continue  until  completion  of 
surface  coal  mining  and  reclamation 
operations,  regardless  of  whether  the 
authorization  to  conduct  surface  coal 
mining  operations  has  expired  or  has 
been  terminated,  revoked,  or  suspended. 
Iowa  incorporates  by  reference,  at  LAC 
27-40.31(207),  that  portion  of  30  CFR 
773.11(a)  which  requires  that 
obhgations  estabUshed  under  a  permit 
continue  until  completion  of  surface 
coal  mining  and  reclamation  operations, 
regardless  of  whether  the  authorization 
to  conduct  s\irfac^  coal  mining 
operations  has  expired  or  has  been 
terminated,  revoked,  or  suspended. 
Therefore,  the  Director  finds  Iowa's 
proposed  rule  at  lAC  27-40.32(8)  to  be 
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no  less  effective  than  the  Federal 
regulation  and  is  approving  it. 

e.  Permit  application  information. 
Iowa  proposes  to  add  a  new  paragraph 
(9)  at  lAC  27-40.32  that  modifies  its 
incorporation  by  reference  of  30  CFR 
774.15(b)(2)(i)  to  require  that,  in 
addition  to  the  application  information 
required  by  the  Federal  provision  for  a 
permit  renewal,  an  appUcant  must  also 
provide  information  concerning  the 
"oirrent  status  of  the  mine  plan,  other 
details  and  the  time  table — if  different 
from  the  one  previously  approved — for 
the  remaining  phases  of  the  operation 
and  reclamation  plans." 

While  the  corresponding  Federal 
regulation  does  not  require  this 
additional  information,  in  accordance 
with  section  505(b)  of  SMCRA  and  30 
CFR  730.1lCb),  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  environmental  controls 
and  regulations  on  surface  coal  mining 
and  reclamation  operations  that  are 
more  stringent  than  those  imposed 
imder  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  exists. 
Section  505(b)  of  SMCRA  and  30  CFR 
730.11  dictate  that  such  State  provisions 
shall  not  be  construed  to  be  inconsistent 
with  the  Federal  program.  Therefore,  the 
Director  is  approving  Iowa's  proposed 
revision  at  LAC  27-40.32(9). 

15.  lAC  27-40.34(3).  Pennit 
Application — Minimum  Requirements 
for  Legal,  Financial,  Compliance,  and 
Related  Information 

Iowa  proposes  to  add,  at  lAC  27- 
40.34,  a  paragraph  (3)  that  specifies  that 
the  general  word  substitution  of  the 
term  "Act"  with  the  term  "Iowa  Code 
chapter  207"  at  LAC  27-40.1(2)  does  not 
apply  to  30  CFR  778.14(c),  as 
incorporated  by  reference  into  the  Iowa 
program,  regarding  minimum 
information  requirements  about 
violations  that  must  be  included  in  any 
permit  application.  As  discussed  in 
Finding  No.  12  of  this  document, 
references  to  "the  Act"  in  the  Federal 
regulaUons  at  30  CFR  778.14(c)  and 
section  510(c)  of  SMCRA  include,  in 
addition  to  SMCRA  and  its 
implementing  regulations,  all  State  and 
Federal  programs  approved  under 
SMCRA.  See  e.g.  (48  FR  44344,  44389) 
September  28, 1983.  See  also  (53  FR 
38868, 38882-38883 rOctober  3, 1988. 

Thus,  30  CFR  778.14(c)  requires 
information  regarding  violations 
received  pursuant  to  SMCRA  or  any 
State  or  Federal  law,  rule,  or  regulation 


enacted  or  promulgated  pursuant  to 
SMCRA.  In  addiUon.  30  CFR  778.14(c) 
requires  information  regarding 
violations  received  pursuant  to  any  non- 
SMCRA  Federal  law,  rule,  or  regulation, 
or  any  non-SMCRA  State  law,  rule,  or 
regulation  which  was  enacted  pursuant 
to  Federal  law,  rule,  or  regulation, 
which  pertains  to  air  or  water 
environmental  protection  and  which 
were  received  in  connection  with  any 
surface  coal  mining  and  reclamation 
operation.  Therefore,  in  the  context  of 
the  State's  incorporation  by  reference  of 
the  Federal  regulation  at  30  CFR 
778.14T[c),  the  term  "'Act"  must  be 
understood  to  have  the  same  meaning 
that  it  has  under  the  ?'ederal  program. 
The  Director  finds.Iowa's  proposed 
revision  at  lAC  27-40.34(9)  to  be 
consistent  with  SMCRA  and  the  Federal 
regulations  and  is  approving  it. 

1 6.  lAC  27-40.35  (10)  and  (1 1), 
Climatological  Information 

a.  Rain  gauge  identification  Iowa 
proposes  to  revise  lAC  27-40.35(10)  by 
adding  a  paragraph  (c)  to  the 
incorporated  Federal  regulation  at  30 
CFR  779.18  that  would  provide  as 
follows: 

Location  of  the  rain  gauges  nearest  to  the 
permit  area,  preferably  in  the  same  watershed 
as  the  permit  itself,  shall  be  marked  on  a 
map.  and  these  shall  be  described  in  the  text 
as  well,  along  with  the  p>eriod  of  available 
record  at  these  gauges. 

While  the  corresponding  Federal 
regulations  at  30  CFR  779.18  do  not 
require  this  information,  in  accordance 
widi  section  505(b)  of  SMCRA  and  30 
CFR  730.11(b),  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  enviroiunental  controls 
and  regulations  on  siuface  coal  mining 
and  reclamation  operations  that  are 
more  stringent  than  those  imposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  op>erations  for 
which  no  Federal  counterpart  provision 
exists.  Section  505(b)  of  SMCRA  and  30 
CFR  730.11  dictate  that  such  State 
provisions  shall  not  be  construed  to  be 
inconsistent  with  the  Federal  program. 
Therefore,  the  Director  is  approving 
Iowa's  proposed  revision  at  LAC 
27^0.35(10). 

b.  Climatological  impact  description. 
Iowa  proposes  to  revise  lAC 
27-40.35(11)  by  adding  a  paragraph  (d) 
to  the  incorporated  Federal  regulation  at 
30  CFR  779.18  that  would  provide  as 
follows: 

A  brief  descrition  shall  be  provided  about 
the  impact  of  the  climatological  factors  on 


operation  and  reclamation  plans,  specifically 
what  part  of  the  year  would  be  more 
conducive  than  others  to  various  mining  and 
reclamation  operations. 

While  the  corresponding  Federal 
regulations  at  30  CFR  779.18  do  not 
require  this  information,  in  accordance 
with  section  505(b)  of  SMCRA  and  30 
CFR  730.11(b),  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  enviroiunental  controls 
and  regulations  on  surface  coal  mining 
and  reclamation  operations  that  are 
more  stringent  than  those  imposed 
imder  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  siu-face  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  provision 
exists.  Section  505(b)  of  SMCRA  and  30 
CFR  730.11  dictate  that  such  State 
provisions  shall  not  be  construed  to  be 
inconsistent  with  the  Federal  program. 
Therefore,  the  Director  is  approving 
Iowa's  proposed  revision  at  LAC 
27-40.35(11). 

17.  lAC  27-40.35  (12),  (13)  and  (14) 
Maps:  General  Information 

a.  Hydrologic  area.  Iowa  proposes,  at 
lAC  27-40.35(12),  to  revise  its 
incorporation  by  reference  of  30  CFR 
779.24(g)  by  deleting  the  phrase 
"defined  by  the  regulatory  authority." 
Iowa  further  proposes  to  add  the 
following  sentence  at  the  end  of 
incorporated  30  CFR  779.24(g): 
"Hydrologic  area"  is  the  area  that 
consists  of  the  permit  area  and  the 
adjacent  area."  Thus,  the  Iowa  proposal 
would  require  permit  applications  to 
include  maps  showing,  among  other 
things,  the  locations  of  water  supply 
intakes  for  current  users  of  surface  water 
flooring  into,  out  of.  and  within  the 
permit  and  adjacent  area. 

Iowa  adopts  by  reference  at  LAC  27- 
40.4(207).  the  term  "adjacent  area"  as  it 
is  defined  at  30  CFR  701.5.  The 
definition  for  "adjacent  area"  includes 
the  area  outside  the  permit  area  where 
resources,  determined  according  to  the 
context  in  which  adjacent  area  is  used, 
are  or  reasonably  could  be  expected  to 
be  adversely  impacted  by  proposed 
mining  operations,  including  probable 
impacts  from  luiderground  worldngs.  In 
explaining  the  meaning  of  the  term 
"adjacent  area,"  OSM  stated  in  the 
Federal  Register  notice  dated  April  5, 
1983  (48  FR  14814, 14818-14819),  that: 

The  term  "adjacent  area"  is  intended  to 
refer  to  an  area  of  variable  size  in  which 
specified  resources  could  be  adversely 
impacted  by  mining  op>erations.  The  size  of 
the  adjacent  area  could  vary  on  a  case-by- 
case  basis  depending  upon  whether  impacts 
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on  water,  fish  and  wildlife,  ciilUiral 
resources,  or  others  are  being  considered 


•  *  *    The  area  determined  to  be  within 
the  "adjacent  area"  must  be  defined  within 
the  context  of  the  particular  resource  being 
evaluated  and  often  will  depend  upon  local 
conditions.  •  •  •  Thus,  the  adjacent  area 
may  differ  from  case  to  case  depending  upon 
the  factors  under  consideration.  This  can  best 
be  resolved  by  the  regulatory  authority 
within  the  context  of  the  particular 
requirement  of  the  regulatory  program  and 
the  conditions  within  the  particular  State, 
region,  or  locale  where  the  proposed  mining 
operation  is  located. 

Thus,  Iowa's  proposed  revision 
ensures  that  permit  application  maps 
will  illustrate  the  locadons  of  all  water 
supply  intakes  for  current  users  whose 
surface  water  supply  will  or  could 
reasonably  be  expected  to  be  adversely 
affected  by  the  proposed  mining 
operations.  Accordingly,  the  Director 
finds  lAC  27-40.35(12)  to  be  consistent 
with  SMOIA  and  no  less  effective  than 
the  Federal  regulations,  and  is 
approving  it 

b.  Section  and  section  line 
identification.  Iowa  proposes,  at  lAC 
27—40.35(14),  to  revise  its  incoqxjration 
by  reference  of  30  CFR  779.24(1)  by 
inserting  the  following  at  the  beginning 
of  the  regulation:  "Section  lines  and 
section  identification,  and  any  •   •   *." 
Thus,  as  revised  by  the  State,  the 
incorporated  provision  would  require 
that  permit  applications  include  maps 
showing,  among  other  things,  "[sjection 
lines  and  section  identification,  and  any 
other  relevant  information  required  by 
the  regulatory  authority." 

The  Federal  regulation  at  30  CFR 
779.24(1)  simply  allows  the  regulatory 
authority  to  require  other  information. 
While  the  corresponding  Federal 
regulations  30  CFR  779.24(1)  do  not 
require  the  information  regarding 
section  lines  and  section  identification, 
in  accordance  with  section  505(b)  of 
SMCRA  and  30  CFR  730.11(b).  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  that 
are  more  stringent  than  those  imposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  siuface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  provision 
exists.  Section  505(b)  of  SMCRA  and  30 
CFR  730.11  dictate  that  such  State 
provisions  shall  not  be  construed  to  be 
inconsistent  with  the  Federal  program. 
Therefore,  the  Director  is  approving 


Iowa's  proposed  revision  at  lAC  27- 
40.35(14). 

18.  LAC  27-40.36(3),  Surface  Mining 
Applications — Minimum  Permit 
Requirements  for  Reclamation  and 
Operation  Plan  and  LAC  27-40.38(8), 
Underground  ^4ining  Permit 
Applications— Minimum  Permit 
Requirements  for  Reclamation  and 
Operation  Plan 

Iowa  proposes  to  add  the  following 
new  language  at  LAC  27-40.36(3)  and 
27-40.38(8),  which  deal  with  minimum 
requirements  for  reclamation  and 
operations  plans  for  surface  and 
underground  mining  permit 
appUcations,  respectively: 

The  determination  of  probable  hydrologic 
consequence  (PHC)  made  pursuant  to  these 
rules  as  part  of  a  permit  application  shall 
address  all  proposed  mining  activities 
associated  with  the  permit  area  for  which 
authorization  is  sought  as  opf>osed  to 
addressing  only  thoM  activities  expected  to 
occur  during  the  term  of  the  permit. 

In  a  November  6. 1991.  nilemaking 
(56  FR  56578,  56584-56578).  OSM 
requested  that  Iowa  clarify  how  it 
intended  to  implement  30  CFR  780.21(f) 
and  784.14(d)  regarding  PHC 
determinations.  The  State  proposal 
satisfies  the  concerns  OSM  expressed  in 
Finding  No.  15  of  the  November  6. 1991, 
Federal  Register  document. 
Accordingly,  the  Director  finds  the  State 
proposals  at  LAC  27-40.36(3)  and  27- 
40.38(8)  to  be  consistent  with  SMCRA 
and  the  Federal  regulations  and  is 
approving  them. 

19.  27-40.36  (5)  and  (6),  Hydrologic 
Information 

a.  Water  quality  measurement.  ]owa 
proposes,  at  LAC  27-40.36(5),  to  revise 
its  incorporation  by  reference  of  30  CFR 
780.21(a)  by  adding  the  following 
sentence  at  the  end  of  the  regulation: 
"The  methodology  for  measurement  of 
the  quantity  of  both  surface  water  and 
groundwater  shall  also  be  described." 
OSM  interprets  this  to  mean  that  such 
measiuement  methodologies  must  be 
described  in  the  permit  application, 
although  the  State  proposal  does  not 
exphcitly  so  provide.  The  Federal 
regulation  at  30  CFR  780.21(a)  requires 
that  all  water-quality  analyses 
p)€rformed  shall  be  conducted  according 
to  the  methodology  in  the  15th  edition 
of  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater" 
or  the  methodology  in  40  CFR  Parts  136 
and  434  but  the  regulation  does  not 
specify  that  the  methodology  for 
measiu«ment  of  the  quantity  of  both 
surface  water  and  groimdwater  shall 
also  be  described. 


However,  section  30  CFR  777.13(a) 
requires  all  technical  data  submitted  in 
the  application  be  accompanied  by, 
among  other  things,  a  description  of  the 
methodology  used  to  collect  and 
analyze  the  data.  Iowa  incorporates  30 
CFR  777.13(a)  at  lAC  27-40.33(207). 
Hence,  the  addition  of  this  proposed 
language  simply  reiterates  the  need  for 
a  description  of  the  methodology  used. 
Therefore,  The  Director  is  approving 
Iowa's  proposed  revision  at  LAC  27- 
40.36(5). 

b.  Water  information  requirements. 
Iowa  proposes,  at  LAC  27-40.36(6),  to 
revise  its  incorporation  by  reference  of 
30  CFR  780.21(d)  by  deleting  the  phrase 
"may  be  required  by  the  regulatory 
authority"  and  replacing  it  with  the 
phrase  "is  required."  The  deleted 
phrase  provided  the  State  with 
discretion  whether  to  require  actual 
surface  and  groundwater  information  be 
provided  when  modeling  techniques, 
interpolation  or  statistical  techniques 
are  included  in  the  permit  application. 
Iowa,  by  removing  this  phrase,  will  now 
require  the  actual  surface  and 
groundwater  information  to  be  included 
in  all  permits  applications. 

The  Director  finds  that  this  is  a  matter 
left  to  the  discretion  of  the  State 
regulatory  authority  under  the  Federal 
regulations.  Accordingly,  the  Director 
finds  this  proposed  revision  at  LAC  27- 
40.36(6)  to  be  no  less  effective  than  the 
Federal  regulations  and  is  approving  it. 

20.  LAC  27-40.37(4).  Cross  Sections, 
Maps,  and  Plans 

Iowa  proposes  to  revise  its  rule  at  27- 
40.37(4)  to  correct  a  typographical  error. 
The  current  language  provides  that  the 
first  sentence  in  incorporated  30  CFR 
783.24,  dealing  with  informational 
requirements  for  underground  mining 
permit  applications,  is  changed  to  read 
"The  permit  application  shall  include 
cross  sections  at  a  vertical  exaggeration 
of  10:1,  maps  at  a  scale  of  1:2400,  and 
plans  showing. .  .  ."The  State 
provision  thus  specifies  more  detailed 
requirements  for  cross  sections  and 
maps  than  are  specified  in  the  Federal 
regulations  at  30  CFR  783.25(a).  This 
State  provision,  along  with  LAC  27- 
40.35(a).  the  parallel  State  provisions  for 
surface  mining  permit  applications,  was 
approved  by  OSM  on  November  6,  1991 
(56  FR  56578.  56579-56580),  as  a 
provision  that  added  specificity  to  the 
Iowa  program  without  adversely 
affecting  other  aspects  of  the  program. 

Iowa,  in  its  July  8, 1993,  submission 
prop>osad  to  correct  the  provision  to 
require  cross  sections  with  a  vertical 
exaggeration  of  1:10,  instead  of  10:1. 
However,  in  revising  the  provision. 
Iowa  inadvertently  created  another 
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typographical  error  by  requiring  cross 
seaions  with  a  vertical  exaggeration  of 
10:11  10.  Ckjnsequently,  Iowa,  in  a  letter 
dated  August  20, 1993,  submitted  an 
editorial  clanfication  to  is  revised  rule 
to  clarify  that  the  provision  requires 
cross  sections  with  a  vertical 
exaggeration  of  1:10.  OSM  understands 
Iowa  s  intent  to  exaggerate  the  vertical 
scale  of  a  relief  map  or  cross  section  in 
order  to  make  the  map  or  section  more 
clearly  perceptible.  Therefore,  in  Iowa's 
case,  the  scale  of  vertical  representation 
is  exaggerated  10  times  compared  to  the 
horizontal. 

The  Ehrector  finds  this  proposed 
revision  to  be  no  less  effective  than  the 
Federal  requirement  and  is  approving  it. 

21.  LAC  27-40.39(8).  LAC  27-40.67.1. 
and  LAC  27-40.67(3).  Coal  Preparation 
Plants  Not  Located  Within  the  Permit 
Area  of  a  Mine 

Iowa  proposes  to  revise  lAC  27- 
40.39(8)  to  require  that  the  following 
clarifying  sentence  be  added  to 
incorporated  30  CFR  785.21(a):  "An  off- 
site  processing  plant  operated  in 
connection  with  the  mine  but  off  the 
mine  site  will  be  regvilated  without 
regard  to  its  proximity  to  the  mine." 
Iowa  also  proposes  to  add  a  rule  at  lAC 
27-40.67(1)  that  would  delete  the 
Federal  regulation  30  CFR  827.1  from 
Iowa's  incorporation  by  reference  of  30 
CFR  Part  827.  Finally.  Iowa  proposes  to 
add  a  rule  at  lAC  27-40.67(3)  that  states 
"Iplroxixnity  shall  not  be  the  decisive 
factor  in  deciding  to  regulate  an  offsite 
processing  plant." 

These  proposed  rule  changes  are  In 
response  to,  and  satisfy,  required 
program  amendments  placed  on  Iowa's 
program  at  30  CFR  915.16(a)(6)  and  (13) 
in  a  November  6. 1991  (56  FR  56578. 
56594-56595),  rulemaking  action. 

These  proposed  rule  changes  are  also 
in  accordance  with  OSM's  latest 
clarification  of  its  position  regarding 
regulation  of  off-site  coal  preparation 
plants.  In  a  final  rule  Federal  Register 
notice  published  on  January  8,  1993,  (58 
FR  3466,  3468)  OSM  stated  its  position 
as  follows: 

OSM's  position  on  the  proximity  issuefu 
clarified  today  in  this  final  rule,  is  that 
surface  mining  regulatory  authorities  may 
consider  geographic  proximity  as  a  (actor  in 
determining  whetlMf  off-site  coal  processing 
facilities  operate  in  connection  with  a  mine 
as  long  as  proximity  is  not  the  decisive 
factor.  To  allow  proximity  to  be  the  decisive 
factor  would  render  "in  cnoDectioo  with" 
equivalent  to  "at  or  near."  That  is  not  \iM 
Secretar>-'s  intent 

Therefore,  the  Director  finds  Iowa's 
proposed  rules  at  lAC  27-40.39(8),  lAC 
27-40.67(1),  and  lAC  27-40.67(3)  to  be 
consistent  with  the  Federal  program  and 


is  approving  them.  The  Director  will 
amend  30  CFR  915.16(a)  by  removing 
the  required  program  amendments  at  30 
CFR  915.16(a)(6)  and  30  CFR 
915.16(a)(13). 

22.  LAC  27-40.51(7).  Bond  Release 
Application 

Iowa  proposes  to  revise  its  rules  at 
lAC  27-40.51(7)  to  modify  30  CFR 
800.40(a)(2),  as  incorporajed  by 
reference  into  the  Iowa  program,  by 
deleting  the  phrase  "Within  30  days 
after  an  application  for  bond  release  has 
been  filed  with  the  regulatory  authority, 
the  permittee  shall  submit  a  copy  of  an 
advertisement  placed"  and  inserting  in 
its  place  the  following:  "After  an 
application  for  bond  release  is  deemed 
complete  by  the  division,  an 
advertisement  shall  be  placed  by  the 
permittee  within  30  days  of  the  date  of 
notification  of  completeness."  In 
addition.  Iowa  proposes  to  add  the 
following  sentence  after  the  first 
sentence  of  30  CFR  800.40(a)(2).  as 
modified:  "The  permittee  shall  submit  a 
copy  of  the  advertisement  to  the 
division  within  30  days  of  the  last 
pubhcation."  

The  Federal  regulations  at  30  CFR 
800.40(a)(2)  do  not  require  a  permittee 
to  obtain  a  "notification  of 
completeness"  prior  to  placing  an 
advertisement  announcing  an 
application  for  bond  release.  Under  the 
Federal  regulations,  the  advertisement  is 
placed  within  30  days  after  the 
application  has  been  filed  with  the 
regulatory  authority.  Iowa  proposes  to 
delay  the  advertisement  until  it  can 
veri^  that  the  application  is  complete. 

while  the  concept  of  requiring  a 
permittee  to  obtitin  a  notification  of 
completeness  prior  to  placing  the 
advertisement  is  not  considered  less 
effective  than  the  Federal  program,  the 
implementation  of  this  concept  would 
render  Iowa's  pnsgram  less  effective 
than  the  Federal  program  because  of  the 
inherent  contradiction  this  revision 
would  create  In  the  State  rules  regarding 
applicable  time  limits  for  the  processing 
of  bond  release  applications. 

That  is.  the  Iowa  proposal  retains  the 
provision  of  the  Federal  regulations  at 
30  CFR  800.40(b)(2)  that  reauires  the 
regulatory  authority  to  notify  the 
involved  parties  of  its  decision  on  the 
bond  release  application  "(w]ithln  60 
days  from  the  filing  of  the  bond  release 
application  •   •  •"  However,  under  the 
proposed  revision,  once  an  application 
is  submitted,  and  allowance  is  made  for 
(1)  The  permittee  obtaining  a  notice  of 
completeness;  (2)  the  permittee's  30-day 
time  fiame  for  placing  the  newspaper 
advertisement;  (3)  the  running  of  the 
advertisement  of  four  successive  weeks; 


and  (4)  the  permittee's  30  day  time 
fiame  for  submitting  a  copy  of  the 
advertisement  to  the  regulatory 
authority,  it  would  be  virtually 
impossible  for  the  regulatory  authority 
to  ever  comply  with  the  60-day 
notification  requirement  of  30  CFR 
800.40(b)(2).  Therefore,  the  Director 
finds  Iowa's  proposed  rule  at  27- 
40.51(7)  is  less  effective  than  the 
Federal  regulations  at  30  CFR 
800.40(a)(2)  and  is  not  approving  it. 

23.  LAC  27-40.63(207)  and  (2). 
Contemporaneous  Reclamation, 
Backfilling  and  Grading  Time  and 
Distance  Requirements 

Iowa  proposes,  at  lAC  27-40.63(207), 
to  incorporate  by  reference  the  Federal 
regulations  at  30  CFR  Part  816  as  they 
were  in  effect  on  July  1, 1992.  This 
would  Include  the  Federal  regulation  at 
30  CFR  816.101  concerning  backfilling 
and  grading  time  and  distance 
requirements.  The  Federal  regulation  at 
30  CFR  816.101  was  suspended  on  July 
31, 1992  (57  FR  33874),  in  compliance 
with  a  Joint  Stipulation  of  Dismissal 
dated  April  16, 1992,  entered  by  this 
United  States  IDlstrict  Court  for  the 
District  of  Columbia  in  National  CUxd 
Association  and  American  Mining 
Cor^gress  v.  U.S.  Department  of  the 
Interior,  et  al..  Qvil  No.  92-0406-CRR. 
The  impact  of  this  suspension  is  that  all 
coal  mining  operations  are  subject  to  the 
State-specific  contemporaneous 
reclamation  rules  currently  In  effiect 

In  addition.  Iowa,  at  lAC  27-40.63(2). 
proposes  to  delete  the  last  sentence  of 
30  CFR  816.100,  concerning 
contemporaneous  reclamation,  from  its 
Incorporation  by  reference  of  30  CFR 
Part  816.  and  replace  it  with  the 
requirement  that: 

Contemporaneous  reclamation  shall  not 
exceed  180  days  following  coel  removal  and 
shall  not  be  more  than  Sour  spoil  ridges 
behind  the  pit  being  worked,  the  spoil  from 
the  active  pit  being  considered  the  first  ridge. 
The  regulatory  authority  may  grant 
additional  time  for  rough  backfilling  and 
grading  if  the  pyermittee  can  demonstrate, 
through  a  detailed  written  anal>-8is  under  30 
CFR  780.18(b)(3).  that  additional  time  Is 
necessary. 

Since  the  Federal  provision  at  30  CFR 
816.100  only  contains  one  sentence,  the 
Director  interprets  Iowa's  Intent  to  be  a 
complete  deletion  of  the  Federal 
provision  at  30  CFR  816.100. 

The  State's  proposed  substitute 
language  for  30  CFR  816.100  is 
substantively  the  same  as  the  language 
found  in  the  Federal  regulations  at  30 
CFR  816.101  (a)(2)  and  (b).  The 
combination  of  the  State's  proposed 
substitute  language  for  30  CFR  816.100 
and  the  incorporation  of  30  CFR 
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816.101,  will  provide  the  Iowa  program 
with  backfilUng  and  grading  time  and 
distance  performance  standards. 

Iowa's  deletion  of  30  CFR  816.100 
which  requires  backfilling,  grading, 
topsoil  replacement,  and  revegetation  to 
occur  as  contemporaneously  as 
practicable  on  all  lands  disturbed  by 
surface  mining  activities,  does  not 
render  Iowa's  program  less  effective 
than  the  Federal  program  because 
contemporaneous  reclamation 
requirements  are  found  elsewhere  in  the 
Iowa  program. 

As  discussed  above,  the  Iowa  program 
contains  time  and  distance  performance 
standards  for  backfilling  and  grading. 
Moreover,  the  contemporaneous 
reclamation  requirement  for 
revegetation,  incorporated  by  reference 
by  Iowa  at  lAC  27-40.63(207),  is 
provided  for  at  30  CFR  816.113. 

With  regard  to  the  requirement  of  30 
CFR  816.100  that  topsoil  replacement 
occur  as  contemporaneously  as 
practicable  with  mining  operations, 
while  there  is  no  specific  State 
counterpart  provision,  logic  maintains 
that  if  revegetation  is  completed 
contemporaneously,  topsoil 
replacement,  which  must  be  done  prior 
to  revegetation,  is  also 
contemporaneous.  Nevertheless,  the 
Director  finds  that,  in  order  to  be  no  less 
effective  than  the  requirements  of  the 
Federal  regulations  at  30  CFR  816.100, 
Iowa  must  amend  its  program  to 
explidlly  require  that  topsoil 
replacement  ocair  as 
contemporaneously  as  practicable  with 
mining  operations. 

Therefore,  the  Director  finds  Iowa's 
proposed  rule  at  lAC  27-40.63(2)  to  be 
no  less  effective  than  the  Federal 
program  and  is  approving  it  The 
Director  also  finds  that  Iowa's 
incorporation  of  the  Federal  regulation 
at  30  CFR  816.101  does  not  render  its 
program  less  effective  than  the  Federal 
program  and  is  approving  it.  However, 
the  Director  is  requiring  Iowa  to  further 
amend  its  program  to  explicitly  require 
that  topsoil  replacement  occur  as 
contemporaneously  as  practicable  with 
mining  operations.  /' 

24.  LAC  27-40.63(207)  and  27-    - 
40.64(207).  Design  Criteria  for  the 
Construction  or  Modification  of  Coal 
Mine  Waste  Refuse  Piles 

Iowa  proposes  to  revise  its  rules  at 
lAC  27-40.63(207)  and  27-40.64(207) 
by  incorporating  by  reference  the 
Federal  regulations  at  30  CFR  Farts  816 
and  817,  including  30  CFR  816.83  and 
817.83,  as  they  existed  on  July  1, 1992. 

Iowa's  current  rules,  approved  by  the 
Director  in  a  November  6, 1991, 
rulemaking  (56  FR  56578)  incorporate 


the  Federal  regulations  at  30  CFR  816.83 
and  817.83  as  they  existed  on  July  1, 
1987,  including  the  editorial  notes  at  the 
end  of  these  regulations.  These  editorial 
notes  state  that  30  CFR  816.83  and 
817.83  are  suspended  insofar  as  they 
"permit  the  construction  of  coal  refuse 
piles  using  lifts  of  greater  than  2  feet 
thickness."  The  Director,  in  the  same 
November  6, 1991,  rulemaking,  placed  a 
required  program  amendment  on  Iowa's 
program  at  30  CFR  915.16(a)(10).  This 
required  program  amendment  directed 
Iowa  to  amend  its  rules  to  provide 
design  criteria,  specifically,  for  Uft 
thickness  and  long-term  stability.  Iowa 
has  chosen,  instead,  to  incorporate  the 
current  Federal  regulations  at  30  CFR 
816.83  and  817.83,  as  reinstated  on  June 
9,  1988  (53  FR  21764,  21765-21766), 
that  do  not  impose  specific  design 
criteria  for  lift  thickness  and  long-term 
stability,  but  instead  impose 
performance  standards  to  assure 
stability. 

The  Director  finds  that  Iowa's 
proposed  revision  at  lAC  27-40.63(207) 
and  27-40.64(207)  regarding  design 
criteria  for  the  construction  or 
modification  of  coal  mine  ^aste  refuse 
piles  is  no  less  effective  tl^  the  Federal 
regulations  and  is  approvij^g  them. 
Consequently,  the  Director  ia  removing 
the  required  program  amencunent  at  30 
CFR915.16(a)(10). 

25.  lAC  27-40.63(9).  Impoundment 
Inspections 

Iowa  proposes  to  revise  its  rules  at 
27-40.63(9)  by  adding  the  following 
sentence  to  30  CFR  816.49(a)(10)(i),  as 
incorporated  by  reference  into  the  State 
program:  "Yearly  inspection  of  the 
impoundments  shall  be  done  in  the 
second  quarter  of  each  calendar  year, 
and  the  ins]>ection  report  shall  be 
submitted  to  the  Division  with  the 
second  quarter  water  monitoring 
report."  The  Division,  by  adopting  this 
revision,  is  fixing  the  time  of  the  yearly 
inspections. 

"The  corresponding  Federal  regulation 
requires  a  yearly  inspection  but  does  not 
set  a  specific  time  that  the  yearly 
insp>ection  must  be  conducted. 
Therefore,  the  State  regulatory  authority 
is  implicitly  given  the  discretion  to 
provide  for  such  specific  time  frames. 
Therefore,  the  Director  finds  Iowa's 
proposed  revision  at  lAC  27-40.63(9)  to 
be  no  less  effective  than  the  counterpart 
Federal  regulation  and  is  approving  It. 

26.  LAC  27-40.63(12).  Disposal  of 
Noncoal  Mine  Wastes 

Iowa  proposes  to  revise  its  rules  at  - 
lAC  27-40.63(12)  by  deleting  30  CFR 
816.89,  dealing  with  disposal  of  noncoal 
mine  wastes,  from  the  State's 


incorporation  by  reference  of  30  CFR 
Part  816  and  inserting,  in  lieu  thereof, 
the  following: 

(a)  Noncoal  mine  wastes  including,  but  not 
limited  to,  grease,  garbage,  abandoned 
mining  machinery,  lumber  and  other 
combustible  materials  generated  during 
mining  activities  shall  be  placed  and  stored 
in  a  controlled  manner  in  a  landfill  permitted 
by  the  Iowa  department  of  natural  resources 
(DNR)  pursuant  to  561  lAC  101, 102,  and 
103.  Lubricants,  paints,  and  flammable 
liquids  may  not  be  buried  in  the  State  of  Iowa 
but,  along  with  and  (sic)  other  toxic  wastes, 
must  be  disposed  of  in  the  legally  prescribed 
manner.  Iowa  law  prohibits  final  disposal  of 
noncoal  wastes  within  the  ptermit  area. 

Pending  final  disposal  at  a  permitted  DNR 
facility,  noncoal  mine  waste  shall  be  placed 
and  stored  in  a  controlled  manner  in  a 
designated  portion  of  the  permit  area  so  as 
to  ensure  that  leachate  and  surface  runoff  do 
not  degrade  surface  or  ground  water,  that 
fires  are  prevented  and  that  the  area  remains 
stable  and  suitable  for  reclamation  and 
revegetation  compatible  with  the  natural 
surroundings. 

Noncoal  mine  waste  shall  at  no  time  be 
deposited  in  a  refuse  pile  or  impounding 
structure. 

No  excavation  for  or  storage  of  noncoal 
mine  waste  shall  be  located  within  eight  feet 
of  any  coal  outcrop  or  coal  storage  area. 

(b)  Final  disposal  of  noncoal  mine  wastes 
shall  be  in  a  designated.  State-approved  solid 
waste  dis{x>S8l  site  permitted  by  the  Iowa 
def>artment  of  natural  resources  pursuant  to 
561  lAC  101.  102,  and  103. 

(c)  Notwithstanding  any  other  provision  in 
this  chapter,  any  noncoal  mine  waste  defined 
as  "hazardous"  under  section  3001  of  tbe 
resource  Conservation  and  Recovery  Act 
(RCRAl  (Pub.  L  94-580  as  amendment)  and 
40  CFR  Part  261  shall  be  handled  in 
accordance  with  the  requirements  of  Subtitle 
C  of  RCRA  and  any  implementing 
regulations. 

The  State  proposal  differs  from  the 
Federal  provision  at  30  CFR  816.89  in 
several  respects.  First,  Iowa's  proposed 
rule  makes  it  clear  that,  in  Iowa, 
lubricants,  paints,  and  flammable 
liquids  may  not  be  buried  and  must  be 
disposed  of  in  the  legally  prescribed 
manner.  This  difference  between  the 
State  and  the  Federal  provisions  does 
not  render  the  State  program  less 
effective  in  meeting  SMCRA's 
requirements  than  the  Federal 
regulation  since  the  Federal  provision  at 
30  CFR  816.89(b)  explicitly  provides 
that  operation  of  a  disposal  site  shall  be 
conducted  in  accordance  with  all  local. 
State,  and  Federal  requirements. 

Second,  Iowa's  proposed  rule  also 
makes  it  clear  that  there  can  be  no  final 
disposal  of  noncoal  wastes  within  the 
permit  area.  Instead,  final  disposal  of 
noncoal  mine  wastes  must  be  in  a 
landfill  permitted  by  the  Iowa 
Department  of  Natural  Resources.  This 
provision  of  the  Iowa  program  is  no  less 
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effective  in  meeting  SMCRA's 
requirements  than  the  Federal 
counterpart  provisions  since  the  Federal 
provision  at  30  CFR  816.89(b)  requires 
that  final  disposal  of  noocoal  mine 
waste  shall  be  in  a  designated  disposal 
site  in  the  permit  area  or  a  State- 
approved  soUd  waste  disposal  area. 

Third,  at  subsection  (c).  the  Iowa 
proposal  requires  that  any  nomxMl  mine 
waste  defined  as  "hazardous"  under 
section  3001  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Federal  regulations  at  40  CFR 
Part  261  shall  be  handled  in  accordance 
v^-ith  the  requirements  of  Subtitle  C  of 
RCRA  and  any  implementing 
regulations.  This  portion  of  the  Iowa 
proposal  is  substantively  similar  to  a 
former  Federal  provision  that  existed  at 
30  CFR  816/81 7.89(d).  See  (48  FR 
43994.  44006)  September  26.  1983.  The 
Federal  provision  was  suspended  on 
November  20, 1986  (51  FR  41952. 
41962)  to  implement  the  decision  of  the 
U.S.  District  Court  for  the  District  of 
Columbia  in  In  re:  Pennanent  Surface 
Kfin.  Regulation  Litigation.  620  F.  Supp. 
1519. 1538  (DJD.C  1985).  The  court 
remanded  the  rule  because  OSM  failed 
to  comply  with  the  public  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
§§  500-706.  in  promulgation  of  the 
Federal  provision.  

OSM  subsequently  deleted  30  CFR 
816/8 17.89(d)  m  the  Federal  Register 
notice  dated  December  17. 1991  (56  FR 
65612.  65635-65636).  hs  discussed  m 
the  December  17. 1991.  Federal  Register 
notice,  in  deleting  the  provision.  CSM 
reasoned  that  Congress  had  assigned 
permitting,  inspection,  and  enforcement 
responsibilities  under  RCRA  to  the 
Environmental  Protection  Agency  (EPA) 
and  that  SMCRA  did  not  require  OSM 
or  the  State  regulatory  authorities  to 
assunie  such  responsibilities.  It  was 
furth<?r  reasoned  that  Congress  would 
not  appropriate  funds  to  OSM  or  State 
regulatory  authorities  for  this  tasL  With 
the  deletion  of  this  requirement.  OSM 
stated  that  it  would  continue 
"consistent  with  its  jurisdiction  under 
the  Act.  to  coordinate  its  regulatory 
program  with  EPA  to  facilitate  the 
implementation  of  RCRA  regulations." 
However.  OSM's  action  does  not 
prohibit  or  prevent  a  State  regulatory 
authority  from  choosing  to  assiune  such 
responsibilities  in  coordmation  with 
EPA.  Under  section  505(b)  of  SMCRA 
and  30  CFR  730.11.  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  enviroiunental  controls 
and  regulations  on  surface  coal  mining 
and  reclamation  operations  for  which 
no  Federal  counterpart  provision  exists. 
Section  505(b)  and  30  CFR  730.11 


dictate  that  such  State  provisions  shall 
not  be  construed  to  be  inconsistent  with 
the  Federal  program. 

Because  there  is  no  Federal 
counterpart  provision  to  the  paragraph 
(c)  of  proposed  lAC  27-40.63(12).  OSM 
evaluated  Iowa's  proposal  baaed  upon 
its  consistency  with  section  515(b)(14) 
of  SMCRA.  Section  515(b)(14)  of 
SMCRA  generally  requires  that  all 
debris,  acid-forming  materials,  toxic 
materials,  or  materials  constituting  a  fife 
hazard,  are  to  be  treated  or  buried  and 
compacted  or  otherwise  disposed  of  in 
a  manner  designed  to  prevent 
contamination  of  ground  or  sturface 
waters.  Becau.se  Iowa's  proposal  here 
provides  for  the  handling  and  disposal 
of  "hazardous"  noncoal  mine  wastes  In 
a  manner  designed  to  prevent 
contamination  of  ground  or  surfiace 
waters,  i.e.,  pursuant  to  the  provisions 
of  subtitle  C  of  RCRA,  the  Director  finds 
that  Iowa's  proposed  provision  at 
paragraph  (c)  of  proposed  lAC  27— 
40.63(12)  Is  not  inconsistent  with 
section  515(b)(14)  of  SMCRA  and  Is 
approving  the  provision. 

In  summary,  then,  the  Director  finds 
that  Iowa's  proposed  rexisions  at  lAC 
27-40.63(12)  are  consistent  with 
SMCRA  and  the  Federal  regulations  and 
is  approving  them.  The  Director,  by  way 
of  this  notice,  is  requesting  that  Iowa 
correct  a  typographical  error  in  its  rule 
^n  the  phrase  "along  with  and  other 
toxic  wastes."  The  word  "and"  should 
be  corrected  to  read  "any." 

27.  lAC  27-40.68.  Special  Pennanent 
Program  Performance  Standards — In 
Situ  ^4ining 

Iowa  proposes,  at  LAC  27—40.68.  to 
delete  the  incorporation  by  reference  of 
30  CFR  Part  828.  dealing  with 
performance  standards  for  In  situ 
mining  operations,  and  to  reserve  LAC 
27-40.68.  Therefore,  in  situ  mining 
operations  are  prohibited  in  Iowa  and 
the  State  cannot  approve  any  such 
operations  since  there  are  no  rxiles  to 
govern  such  operations.  In  accordance 
with  section  505(b)  of  SMCRA  and  30 
CFR  730.11(b),  the  State  regulatory 
authority  has  the  discretion  to  impose 
land  use  and  environmental  control  and 
regulations  on  surface  coal  mining  and 
reclamation  operations  that  are  more 
stringent  than  those  imposed  under 
SMCRA  and  the  Federal  regulations. 
Section  505(b)  of  SMCRA  and  30  CFR 
730.11  dictate  that  such  provisions  shall 
not  be  construed  to  be  inconsistent  with 
the  Federal  program.  Therefore,  the 
Director  is  approving  the  proposed 
revision  at  lAC  27-40.68. 


28.  LAC  27-40.71(4).  State  Regulatory 
Authority — Inspection  and 
Enforcement,  and  27-40.74(3).  Civil 
Penalties 

Iowa  proposes,  at  lAC  27-40.71(4) 
and  LAC  27-40.74(3),  to  delete  from  its 
incorporation  by  reference  of  30  CFR 
840.11(g](3)(ii)  and  845.15(b)(2)  the 
phrase  "sections  518(e),  518(f).  521(a)(4) 
or  521(c)  of  the  Act"  and  replace  it  with 
"Iowa  Code  sections  207.15,  207.15. 
207.14  and  207.14."  respectively. 

The  proposed  State  substitute 
citations  are  not  exact  counterpart 
provisions  to  the  provisions  of  SMCRA 
referenced  at  30  CFR  840.11(g)(3)(u)  and 
845.15(b)(2). 

Iowa,  in  a  letter  dated  August  30. 
1993  (Administrative  Record  No.  lA- 
389).  proposed  to  editorially  clarify  its 
program  at  lAC  27-40.71(4)  by 
providing  alternate  State  substitute 
citations  that  are  the  exact  counterparts 
to  the  Federal  provisions  cited  at  30 
CFR  840.11(g)(3)(ii).  Therefore,  the 
Federal  Qtations  at  sections  518(e). 
518(f).  521(a)(4)  and  521(c)  of  SMCRA 
are  prop>osed  to  be  replaced  by  Iowa 
Code  subsections  207.15(6).  207.15(7). 
207.14(3).  and  207.14(8).  respectively. 

The  Director  finds  Iowa's  proposed 
revision  at  IAC'27-40.71(4)  to  be  no  less 
effective  than  the  Federal  counterpart 
regulation  and  is  approving  it.  However, 
the  Director  finds  that  the  State  proposal 
at  LAC  27-40.74(3)  is  less  effective  than 
its  Federal  counterpart  provision.  The 
Federal  provision  at  30  CFR  845.15(b)(2) 
refers  to  very  specific  enforcement 
procedures  that  the  regulatory  authority 
should  take  imder  particular 
circumstances.  In  contrast,  the  State 
proposal  at  lAC  27-40.74(3)  merely 
refers  to  the  statutory  sections  of  the 
Iowa  program  dealing  with  enforcement 
in  general.  Therefore,  the  Director  is  not 
approving  the  proposed  revision  at  LAC 
27—40.74(3).  Iowa  is  required  to  amend 
its  program  by  providing  the  same 
specific  editorial  citation  corrections  at 
L\C  27-40.74(3)  as  it  did  at  LAC  27/  ^ 
40.71(4). 

29. 1  AC  27-40.74(207)  and  (8),  Use  of 
Civil  Penalties  for  Reclamation 

Iowa  proposes,  at  LAC  27-40.74(207), 
to  incorporate  30  CFR  Part  845  as  in 
effect  on  July  1, 1992.  This 
incorporation  by  reference  includes  30 
CFR  845.21  which  deals  with  the  use  of 
Federal  funds  collected  bom  civil 
penalties  by  OSM  for  reclamation.  The 
Director  recognizes  that  30  CFR  845.21 
deals  with  the  disbiu^ement  of  money 
collected  by  the  United  States  from  the 
assessment  of  civil  penalties  and  does 
not  have  application  within  the  State 
program. 
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Iowa  also  proposes  to  revise  its  rules 
at  lAC  27-40.74  by  adding  a  paragraph 
(8)  which  provides  as  follows: 

Use  of  civil  penalties  for  reclarnation.  In 
accordance  with  Iowa  Code  section 
207.10(6),  the  division  may  expend  funds 
collected  from  civil  penalties  to  perform 
reclamation  work  on  sites  where  the  bond 
has  been  forfeited  and  additional  funds  are 
needed  to  complete  the  reclamation  of  the 
site. 

The  Federal  regulations  at  30  CFR 
845.21  address  only  how  the  Federal 
government  is  to  allocate  its  hinds. 
Therefore.  Iowa  has  discretion  as  to  how 
it  spends  its  monies  collected  from  civil 
penalties. 

Accordingly,  the  Director  finds  Iowa's 

Eroposed  rule  at  lAC  27-40.74(8)  not  to 
8  inconsistent  with  the  Federal 
program  and  is  approving  it. 

30.  lAC  27-40.74(5)a..  Procedures  for 
Assessment  Conference 

Iowa  proposes,  at  lAC  27-40. 74(5)a.  to 
revise  its  rule  by  changing  the  number 
of  days  that  a  person  who  was  issued  a 
notice  of  assessment  has  to  provide 
written  request  for  an  assessment 
conference  to  review  the  proposed 
assessment.  Iowa  proposes  to  increase 
the  timeframe  from  15  days  from  the 
date  the  notice  of  assessment  was 
mailed  to  30  days  from  the  date  the 
notice  of  assessment  was  mailed. 

The  Federal  regulation  at  30  CFR 
845.18  allows  the  person  to  request  an 
assessment  conference  within  30  days 
frt)m  the  date  that  the  proposed 
assessment  is  received.  Since  the 
number  of  days  within  which  a  person 
may  request  an  assessment  conference  is 
a  procedural  matter.  Iowa's  proposal 
must  be  evaluated  from  the  point  of 
view  of  its  similarity  to  the  Federal  rules 
in  affording  rights  and  remedies  to 
persons.  See  (46  FR  53376)  October  28, 
1981. 

The  Director  finds  that  the  time 
difference  between  the  date  of  maiUng 
versus  the  date  of  receipt  is  minor 
enough  to  be  considered  similar  and, 
therefore,  finds  the  proposed  revision  at 
lAC  27-40.74(5)  to  be  no  less  effective 
than  the  Federal  regulation  and  is 
approving  it 

31.  LAC  27-40.75(207).  Individual  Ovil 
Penalties 

Iowa  proposes,  at  lAC  27-40.75(207), 
to  incorporate  by  reference  the  Federal 
regulations  at  30  CFR  Part  846  as  in 
effect  on  July  1, 1992.  dealing  with 
individual  dvil  penalties.  Some 
exceptions  to  this  incorporation  by 
reference  are  proposed  and  are 
discussed  below. 

a.  Scope.  Iowa  proposes,  at  lAC  27- 
40.75(1).  to  delete  from  incorporation  by 


reference,  the  Federal  regulation  at  30 
CFR  846.1,  Scope.  This  provision 
merely  states  that  Part  846  covers 
assessment  of  individual  civil  penalties 
(ICP's)  under  section  518(f)  of  the  Act. 
It  does  not  set  out  any  separate 
substantive  requirement  relating  to 
ICP's.  The  Director,  therefore,  finds  that 
the  proposed  revision  at  lAC  27- 
40.75(1)  does  not  render  Iowa's  program 
less  effective  than  the  Federal  program 
and  is  approving  it. 

b.  Violation,  failure  or  refusal.  Iowa 
I>roposes,  at  lAC  27-40.75(2),  to  delete 
paragraphs  (1)  and  (2)  from  the 
definition  of  "violation,  failure  or 
refusal"  at  30  CFR  846.5,  and  insert  In 
lieu  thereof,  substitute  paragraphs  (1) 
and  (2).  Iowa's  proposed  language  is 
substantively  similar  to  the  deleted 
Federal  language  except  that,  where  the 
Federal  regulation  provides  the  specific 
statutory  cite  of  section  518(b)  of  the  Act 
as  being  excepted  from  failure  or  refusal 
to  comply  with  orders,  Iowa  substitutes 
a  general  reference  to  Iowa  Code  section 
207.15. 

As  explained  in  the  preamble  to  the 
final  rule  for  30  CFR  846.5  (53  FR  3664. 
3666,  February  8,  1988),  the  specific 
exception  for  orders  issued  pursuant  to 
section  518(b)  of  the  Act  in  the 
definition  of  violation,  failure  or  refusal 
is  required  by  section  518(f)  of  SMCRA: 

Section  518(0  specifically  prohibits  the 
Secretary  from  assessing  penalties  for  failure 
to  comply  with  an  order  incorporated  in  a 
civil  p)enalty  decision  rendered  under  section 
518(b),  presumably  because  it  would  be 
counter-productive  to  assess  an  individual 
civil  penalty  for  the  nonpayment  of  the 
original  civil  penalty  assessed  against  the 
corporate  permittee. 

Both  section  518  of  SMCRA  and  the 
State  counterpart  provision  at  Iowa 
Code  section  207.15  cover  more  than 
just  the  original  civil  penalty  assessed 
against  the  corporate  permittee. 
Accordingly.  Iowa's  proposal  to 
completely  exempt  all  orders  issued 
under  Iowa  code  section  207.15  is  less 
effective  in  meeting  SMCRA's 
requirements  than  the  Federal  rule 
because  section  518(f)  exempts  only  one 
particular  type  of  order  issued  under 
section  518.  The  Director  is  not 
approving  Iowa's  proposed  revision  at 
lAC  27^0.75(2)  to  the  extent  that 
Iowa's  proposed  rule  provides  for  the 
exemption  of  all  orders  issued  under 
Iowa  Code  section  207.15. 

c.  Service.  Iowa  proposes,  at  lAC  27- 
40.75(4).  to  delete  frtjm  its  Incorporation 
by  reference  the  Federal  regulation  at  30 
CFR  846.17(c),  dealing  with  service  of 
dvll  penalty  assessments,  and  insert  In 
lieu  thereof  the  following: 

Service.  For  purposes  of  this  section, 
service  is  sufficient  if  it  would  satisfy 


Division  III  of  the  Iowa  rules  of  dvil 
procedure  for  service  of  an  original  notice 
and  petition. 

Iowa  provided  OSM  with  a  copy  of 
the  service  requirements  from  the 
Division  ID  of  the  Iowa  Rules  of  Civil 
Procedure  for  review  (Administrative 
Record  No.  IA-383). 

Upon  review,  the  Director  finds  that 
the  Division  III  of  the  Iowa  Rules  of 
Civil  Procedure  for  service  of  an  original 
notice  and  petition  provision  is  the 
State  counterpart  provision  to  rule  4  of 
the  Federal  Rules  of  Civil  Procedure. 
The  Director  notes  that  Division  III  of 
the  Iowa  Rules  of  Civil  Procedure, 
unlike  30  CFR  846.17(c),  does  not 
appear  to  normally  allow  service  to  be 
performed  on  the  individual  to  be 
assessed  an  individual  civil  penalty  by 
certified  mall.  Proposed  State 
alternatives  to  procedural  rules 
contained  in  the  Federal  regulations  are 
evaluated  "from  the  point  of  view  of 
their  similarity  to  the  Secretary's  rules 
in  affording  rights  and  remedies  to 
persons  "  (46  FR  53376,  October  28. 
1981).  The  Director  finds  that  the  State 
propKJsal  affords  additional  procedural 
rights  and  remedies  to  persons  by  not 
allowing  service  by  certified  mail. 
Accordingly,  the  Director  finds  that 
Division  III  of  the  Iowa  Rules  of  Qvil 
Procedure  is  not  inconsistent  with  the 
Federal  program  and  is  approving  it. 
The  EMrector  also  finds  that  the  lAC  27- 
40.75(4)  incorporation  of  Division  III  of 
the  Iowa  Rules  of  Civil  Procedure  does 
not  render  its  program  less  efi'ective 
than  the  Federal  regulation  at  30  CFR 
846.17(c)  and  is  approving  it  as  well. 

IV.  Public  and  Agency  Comments 

Public  Comments 

For  a  complete  history  of  the 
opportunity  provided  for  public 
comment  on  the  proposed  amendment, 
please  refer  to  "Submission  of 
Amendment."  Because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held.  No  public 
comments  were  received. 

Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
comments  were  solicited  from  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  and  various 
other  Federal  agencies  with  an  actual  or 
potential  Interest  in  the  Iowa  program. 
Comments  were  also  soUcited  from 
various  State  agencies. 

Environmental  Protection  Agency  (EPA) 
Concunence 

Ptirsuant  to  30  CFR  732.1 7(h)(l  1  )(ii), 
concurrence  was  solicited  fiom  the  EPA 
for  those  aspects  of  the  proposed 
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amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act  and 
the  Clean  Air  Act. 

By  letter  dated  January  4. 1993 
(Administrative  Record  No.  IA-376).  the 
EPA  regional  office  in  Kansas  City, 
Kansas  responded  that  it  had  no 
comment. 

By  letter  dated  October  19. 1993 
(Administrative  Record  No.  IA-392),  the 
EPA  headquarters  office  in  Washington. 
D.C.  concurred  with  Iowa's  proposed 
amendment  as  it  related  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act  and 
the  Clean  Air  Act. 

No  other  agencies  commented  on  the 
proposed  amendment. 

State  Historic  Preservation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  Comments  (ACHP) 

30  CFR  732.17(h)(4)  requires  that  all 
amendments  that  may  have  an  effect  on 
historic  properties  be  provided  to  the 
SHPO  and  ACHP  for  conunent. 
Comments  were  solicited  from  these 
offices.  No  comments  were  received 
from  SHPO  or  ACHP. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  Iowa  on 
November  23. 1992,  and  revised  on  July 

21,  1993,  with  the  exception  of  those 
provisions  found  to  be  inconsistent  with 
SMCRA  or  the  Federal  regulations  and 
identified  in  the  codified  portion  of  this 
notice  under  30  CFR  915.16(b). 

The  Director  is  not  approving  certain 
provisions  of  the  Iowa  amendment  for 
reasons  set  forth  in  Findings:  no.  13b, 
lAC  27-40.31(14),  concerning  willful 
suppressing  or  falsifying  of  facts  in 
permit  applications;  no.  14a,  lAC  27- 
40.32(1),  concerning  guideUnes  for 
permit  revisions  and  amendments;  no. 

22,  lAC  27—40.51(7).  concerning  bond 
release  applications,  no.  28,  lAC  27- 
40.71(4),  concerning  enforcement 
procedures;  and  no.  31b,  lAC  27- 
40.75(2),  concerning  the  definition  of 
violation,  failure  or  refusal. 

The  Director  is  approving  but 
requiring  Iowa  to  further  amend  its 
regulations  as  discussed  in  Findings:  no. 
8,  lAC  27-40.3(207),  concerning 
petitions  to  initiate  rulemaking;  no.  9, 
lAC  27-40.4(9).  concerning  the 
definition  of  "previously  mined  area;" 
and  no.  23.  LAC  27-40.63(207)  and  (2). 
concerning  contemporaneous 
reclamation,  backfilling  and  grading 
time  and  distance  requirements. 

The  Director  is  approving  the  Iowa 
proposed  rules  with  the  provision  that 
they  be  fully  promulgated  in  identical 


form  to  the  rules  submitted  to  and 
reviewed  by  OSM  and  the  public^ 

The  Federal  regulations  at  30  CFR 
Part  915  codifying  decisions  concerning 
the  Iowa  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  elective  inunediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  excercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
imtil  approved  by  OSM.  The  Federal 
regulations  at  732.17(g)  prohibit  any 
unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  Iowa 
program,  the  Director  will  recognize 
only  the  statutes,  regulations,  and  other 
materiads  approved  by  OSM,  together 
with  any  consistent  implementixig 
poUcies,  directives,  and  other  materials, 
and  will  require  the  enforcement  by 
Iowa  of  only  such  provisions. 

Vn.  Procedural  Determinations 

Compliance  with  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Compliance  With  Executive  Order 
12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 


Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitutfesmajor 
Federal  actions  within  the  loeaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  vmder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexlbihty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Vni.  List  of  Subjects  in  30  CFR  Part  915 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated;  January  28. 1994. 
Raymond  L.  Lotvrie, 
Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART915— K)WA 

1.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  915.15  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 
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915.15    Approval  of  regulatory  program 
amArtdments. 

•        •        •        •        * 

(j)  With  the  exceptions  of  lAC  27- 
40.31(14),  concerning  willfull 
suppressing  or  falsifying  of  facts  in 
permit  applications,  lAC  27-40.32(1), 
concerning  guidelines  for  permit 
revisions  and  amendments,  lAC  27- 
40.51(7),  concerning  bond  release 
applications,  and  lAC  27-40.75(2), 
concerning  the  definition  of  violation, 
failure  or  refusal,  the  following 
revisions  to  the  Iowa  Administrative 
Code  submitted  to  OSM  on  November 
23, 1992,  as  revised  on  July  8, 1993,  are 
approved  effective  February  8, 1994. 

lAC  27-40.1,  Authority  and  scope; 
27-40.3,  General;  27-40.4,  Permanent 
regulatory  program  and  exemption  for 
coal  extraction  incidental  to  the 
extraction  of  other  minerals;  27-40.5, 
Restrictions  on  financial  interests  of 
State  employees;  27-40.6,  Exemptions 
for  coal  extraction  incident  to 
government- financed  highway  or  other 
constructions;  27-40.7,  Protection  of 
employees;  27—40.11,  Initial  regulatory 
program;  27-40.12,  General 
performance  standards — initial  program; 
27—40.13,  Special  performance 
standards — initial  program;  27—40.21, 
Areas  designated  by  an  Act  of  Congress; 
27-40.22,  Criteria  for  designating  areas 
as  unsuitable  for  surface  coal  mining 
operations;  27-40.23,  State  procedures 
for  designating  areas  unsuitable  for 
surface  coal  mining  operations;  27- 
40.30,  Requirements  for  coal 
exploration;  27-40.31.  Requirements  for 
permits  and  permit  processing;  27- 

40.32,  Revision;  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rights;  27- 

40.33,  General  content  requirements  for 
permit  applications;  27—40.34,  Permit 
application — minimiun  requirements  for 
legal,  financial,  compliance,  and  related 
information;  27—40.35,  Surface  mining 
permit  applications — minimum 
requirements  for  information  on 
environmental  resources;  27—40.36, 
Surface  mining  permit  appUcations — 
minimum  requirements  for  reclamation 
and  operation  plan;  27-40.37, 
Underground  mining  permit 
applications — minimum  requirements 
for  information  on  environmental 
resources;  27-40.38,  Underground 
mining  permit  applications — ^minimum 
requirements  for  reclamation  and 
operation  plan:  27-40.39,  Requirements 
for  permits  for  special  categories  of 
mining;  27—40.41,  Permanent  regulatory 
program — small  operator  assistance 
program;  27-40.51,  Bond  and  insiirance 
requirements  for  surfiace  coal  mining 
and  reclamation  operati(HU  under 
regulatory  programs;  27-40.61, 
Permanent  program  performance 


standards — general  provisions;  27- 
40.62,  Permanent  program  standards — 
coal  exploration;  27-40.63,  Permanent 
program  standards — surface  mining 
activities;  27-40.64,  Permanent  program 
standards — underground  mining 
activities;  27-40.65,  Special  permanent 
program  standards — auger  mining;  27- 
40.66,  Special  permanent  program 
standards — operations  on  prime 
farmland;  27-40.67,  Special  permanent 
program  standards — coal  preparation 
plants  not  located  within  the  permit 
area  of  a  mine;  27-40.68,  Special 
permanent  program  standards — in  situ 
processing;  27-40.71.  State  regulatory 
authority — inspection  and  enforcement; 
27-40.73,  Enforcement;  27-40.74.  CivU 
penalties;  27-40.75  Individual  civil 
penalties;  27-40.81.  Permanent 
regulatory  program  requirements — 
standards  for  certification  of  blasters; 
27-40.82,  Certification  of  blasters;  and 
27-40.92.  Contested  cases. 

3.  Section  915.16  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (a)(1),  removing  and 
reserving  paragraphs  (a)(2)-(a)(4), 
revising  paragraph  (a)(5),  removing  and 
reserving  paragraphs  (a)(6}-(a)(21)  and 
by  adding  paragraph  (b)  to  read  as 
follows: 

$915.16    Raqulrad  program  amarxlfnertts. 

(a)  By  April  11.  1994,  Iowa  shall 
amend  its  program  at: 

•  •        •        •        * 

(1)  lAC  27-40(9)  by  providing  a 
definition  of  "previously  mined  area" 
that  is  no  less  effective  than  the  current 
Federal  definition  at  30  CFR  701.5. 

•  •        •        •        • 

(5)  lAC  27-40.32(1)  by  requiring  that 
the  Federal  regulations  at  30  CFR 
773.13,  773.19(b)  (1)  and  (3),  and  778.21 
apply,  at  a  minimum,  to  all  significant 
permit  revisions. 

(b)  By  April  11. 1994.  Iowa  shall 
amend  its  program  at: 

(1)  lAC  27-40.3(207)  by  providing  a 
rule  reference  to  LAC  21-3  as  the  source 
for  procedures  regarding  petitions  for 
initiating  rulemaking. 

(2)  lAC  27-40.63(207)  and  (2).  by 
explicitly  reqiiiring  that  topsoil 
replacement  occur  as 
contemporaneously  as  practicable  with 
mining  operations. 

(3)  lAC  27-40.74(3)  by  providing 
exact  State  counterpart  provisions  to  the 
provisions  of  SMCRA  referenced  at  30 
CFR  845.15(b)(2). 

(FR  Doc  94-2729  Filed  2-7-94;  8:45  am) 
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DEPARTMEHT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  348 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  21-75] 

Regulations  Governing  2-Percent 
Depository  Bonds 

AGENCY:  Bureau  of  the  PubUc  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  being 
published  to  terminate  the  offering  of  2- 
Percent  Depository  Bonds  and  amend  by 
removal  Part  348  from  Title  31  of  the 
CFR,  effective  immediately. 
EFFECTIVE  DATE:  February  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
A.  Pyatt,  Director,  Division  of  Special 
Investments,  Bureau  of  the  Public  Debt, 
on  (304) 480-7752. 
SUPPLEMENTARY  INFORMATION: 
Department  of  the  Treasiu^  Circular, 
Public  Debt  Series  No.  21-75,  dated  July 
10,  1975.  provides  for  the  o^ering  and 
issuance  of  2-Percent  Depository  Bonds. 

Two  Percent  Depositai^  Bonos  are 
acceptable  to  secure  deposits  of  Federal 
funds  with,  and  the  faithful 
performance  of  duties  by,  depositaries 
and  financial  agents,  as  designated  in 
Part  348.  The  bonds  have  been  offered 
to  such  depositaries  and  financial  agents 
in  an  amount  not  to  exceed  the  amount 
of  their  quahfication. 

All  outstanding  2-Percent  Depositary 
Bonds  have  been  redeemed  by  the 
Department  of  the  Treasxiry. 
Depositaries  and  finandal  agents  are 
receiving  pa>7nents  for  expenses 
inciured  in  handUng  Federal  funds 
through  arrangements  not  involving  2- 
Percent  Depositary  Bonds.  The  offering 
of  2-Percent  Depositary  Bonds  wall 
terminate  effective  upon  publication  of 
this  rule  in  the  Federal  Register. 

Because  all  outstanding  2-Percent 
Depositary  Bonds  have  been  redeemed, 
part  348,  which  governs  these  seciuities, 
is  unnecessary  and,  therefore,  should  be 
removed  from  title  31  of  the  CFR 
concurrent  with  termination  of  the 
offering. 

Special  Analysis:  Because  this 
amendment  relates  to  the  terms  and 
conditions  of  special  purpose  Treasiuy 
sectirities,  the  notice  and  public 
procedures,  and  the  delayed  effective 
date  requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C  553(a)(2))  are 
inapplicable.  It  has  been  determined 
that  the  rule  does  not  ccmstitute  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  No.  12688. 
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Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  apply  to  this 
rule. 

List  of  Subjects  in  31  CFR  Part  348 

Banks,  Banking.  Bonds.  Electronic 
funds  transfer.  Government  securities. 

Accordingly.  31  CFR  part  348  is 
amended  as  follows: 

Part  348— [Removed] 

1.  Part  348  is  removed. 
Dated:  January  26, 1994. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[PR  Doc.  94-2840  Filed  2-17-94;  8;45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  22-2-6004;  FRL-4817-41 

Approval  and  Promulgation  of 
Implementation  Plans  California  State 
Implementation  Plan  Revision  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  finahzing  the  approval 
of  a  revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  May  18, 1993. 
The  revision  concerns  a  rule  from  the 
following  District:  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD).  This  approval  action  w^ill 
incorporate  this  rule  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  this  rule  is  to  regulate  the 
emission  of  volatile  organic  compounds 
(VOCs)  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  The 
revised  rule  controls  VOC  emissions 
from  non-assembly  line  motor  vehicle 
and  mobile  equipment  refinishing 
operations.  Thus,  EPA  is  finalizing  the 
approval  of  this  revision  into  the 
Cahfomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  March  10, 1994. 

ADDRESSES:  Copies  of  the  rule  revision 
and  EPA's  evaluation  report  for  the  rule 


are  available  for  pubUc  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revision  are  available  for  inspection 
at  the  following  locations: 

Rulemaking  Section  I  (A-5-4),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

Environmental  Protection  Agency, 
Jerry  Kurtzweg  ANR  443,  401  "M" 
Street.  SW.,  Washington,  DC  20460. 

Cahfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1745  West 
Shaw,  Suite  104.  Fresno,  CA  93711. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
n  (A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1195. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  May  18. 1993  in  58  FR  28944,  EPA 
proposed  to  approve  the  following  rule 
into  the  California  SIP:  SJVUAPCD's 
Rule  460.2,  Motor  Vehicle  and  Mobile 
Equipment  Refinishing  Operations.  Rule 
460.2  was  adopted  by  SJVUAPCD  on 
September  19, 1991.  The  rule  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
January  28. 1992. 

This  rule  was  submitted  in  response 
to  EPA's  1988  SIP-Call  and  the  CAA 
section  182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  giiidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  the  above  rule  and  nonattainment 
area  is  provided  in  the  notice  of 
proposed  rulemaking  (NPR)  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
gmdance  docimaents  referenced  in  the 
NPR  dted  above.  EPA  has  found  that 
the  rule  meets  the  appUcable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provision  and  evaluation  has 
been  provided  in  58  FR  28944  and  in 
the  technical  support  document  (TSD) 
available  at  EPA's  Region  DC  office(Rule 
460.2-TSD  dated  December  23. 1992). 


Response  to  Public  Comments 

On  March  22, 1993.  EPA  pubUshed  a 
direct-final  rulemaking  notice  in  the 
Federal  Register  approving  SJVUAPCD 
Rule  460.2,  and  one  comment  was 
received  from  the  Flexible  Packaging 
Association  (FPA).  Because  of  that 
comment,  EPA  pubUshed  a  withdrawal 
of  the  direct-final  notice  on  May  18, 
1993  and  on  the  same  day  proposed 
approval  of  Rule  460.2  providing  a  30- 
day  public  comment  period  (58  FR 
28944) 

The  comment  from  the  FPA  has  been 
evaluated  by  EPA  and  a  summary  of  the 
comment  and  EPA's  response  is  set 
forth  below. 

Comment:  The  FPA  commented  that 
they  believe  capture  efficiency  (CE)  test 
protocols  which  require  the  use  of  a 
temporary  total  enclosure  (TTE)  are 
excessively  expensive  and  not 
technically  justified,  compared  to 
"nonenclosed  mass  balance  tests".  FPA 
is  currently  running  side  by  side 
comparison  testing  in  cooperation  with 
EPA.  FPA  believes  that  a  requirement  to 
use  the  TTE  method  prior  to  an 
evaluation  of  this  testing  is  premature. 

Response:  EPA's  interim  policy  on  the 
implementation  of  CE  protocols  is  to 
refrain  from  listing  the  lack  of  a  CE  test 
protocol  as  a  rule  deficiency  while  EPA 
develops  and  reviews  possible 
alternatives  to  CE  test  protocols  which 
use  a  TTE.  However,  EPA  has  continued 
to  encourage  states  and  local  agencies  to 
reference  CE  test  protocols  in  their 
regulations  where  appropriate  and  to 
use  EPA's  recommended  method  for 
measuring  CE  where  noncompliance  is 
suspected.  State  and  local  agencies  are 
tee  to  include  CE  test  protocol 
requirements  in  their  regulations. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rule  for  inclusion  into  the 
Cahfomia  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  this 
mle  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
fight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (Insert  date  60  days  from  the 
date  of  publication].  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  nde  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sabiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1962. 

Dated:  December  9,  1993. 
Felicia  Marcus, 

Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)tl87)(i)(A)(2)  to 
read  as  follows: 

§52.220    Menttflcatlonofpian. 


(2)  Rule  460.2  adopted  on  September 
19, 1991. 


(c)*  • 
(187)  • 
(i)*  ' 
(A)*   • 


|FR  Doc.  94-2660  Filed  2-7-94;  8:45  am) 
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40  CFR  Part  261 
[SW-FRL-4835-2] 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste;  Antendment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
amending  part  261,  appendix  IX  to 
reflect  changes  in  ownership  and  name 
for  the  General  Cable  Company,  Muncie, 
Indiana,  and  to  delete  exclusions  that 
have  been  terminated.  Exclusions  for 
the  following  facilities  have  been 
deleted:  The  Envirite  Corporation, 
Thomaston,  Connecticut;  Pamcor  C, 
Incorporated,  Las  Piedras,  Puerto  Rico; 
Texas  Instruments,  Incorporated,  Dallas, 
Texas;  Tricil  Corporation,  Nashville, 
Teimessee;  Tricil  Corporation,  Milliard, 
Ohio;  Tricil  Corporation,  Muskegon, 
Michigan;  and  the  William  L.  Bonnell 
Company.  Carthage,  Teimessee.  Today's 
amendment  documents  these  changes. 

EFFECTIVE  DATE:  February  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346  or  at  (703)  920-9810.  For  technical 
infohnation  contact  Mr.  Jim  Kent,  Office 
of  Sohd  Waste  (5304),  U.S. 
Environmental  I*rotection  Agency.  401 
M  Street  SW..  Washington.  EX:  20460, 
(202) 260-6946. 

SUPPLEMENTARY  INFORMATION:  In  this 
document  EPA  is  amending  app>endix 
IX  to  part  261  to  reflect  changes  in  the 
status  of  exclusions  for  certain  facilities. 
The  j)etition  process  under  §§  260.20 
and  260.22  allows  facilities  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  should 
not  be  regulated  as  a  hazardous  waste. 
Based  on  waste  specific  information 
provided  by  petitioner,  EPA  granted 
exclusions  to  the  following  facilities: 
General  Cable  Company,  Muncie, 
Indiana  (51  FR  37723,  October  24. 
1986);  Envirite  Corporation.  Thomaston, 
Connecticut  (51  FR  41323.  November 
14, 1986),  Pamcor  C,  Incorporated,  Las 
Piedras.  Puerto  Rico  (51  FR  37019, 
October  17  1986);  Texas  Instnmients, 
Incorporated.  Dallas,  Texas  (50  FR 
34667,  August  27. 1985);  Tricil. 
Nashville,  Tennessee  (51  FR  41494, 
November  17, 1986);  Tricil.  Hilliard. 


Ohio  (51  FR  41494,  November  17, 1986); 
Tricil,  Muskegon,  Michigan  (51  FR 
41494.  November  17, 1986);  WilUam 
Bonnell  Company,  Carthage,  Tennessee 
(51  FR  37019,  October  17, 1986). 

On  May  17, 1993,  the  Agency  was 
notified  that  ownership  of  the  General 
Cable  Company,  Muncie,  Indiana,  had 
been  transferred  to  Indiana  Steel  &  Wire 
Corporation  (IS&W).  In  this  notification. 
IS&W  noted  that  no  changes  had  been 
made  in  the  management  of  EPA 
Hazardous  Wastes  Nos.  F006  and  K062 
excluded  by  the  Agency  and  that  all 
conditions  of  the  exclusion  continue  to 
be  met.  Today's  notice  dociunents  this 
change  by  updating  appendix  IX  to 
incorporate  this  change  in  name. 

EPA  is  also  deleting  seven  exclusions 
from  appendix  IX  because  these 
facilities  have  notified  EPA  that  they 
have  permanently  changed  their 
processes  or  otherwise  ceased 
operations  that  generate  the  excluded 
waste.  The  sp)ecific  facilities,  and  the 
date  on  which  generation  of  the 
excluded  waste  ceased,  are  given  below. 
Envirite  Corporation,  Thomaston, 
CoruiecUcut,  May  31, 1990;  Pamcor  C. 
Incorporated,  Las  Piedras,  Puerto  Rico, 
October  1,  1992;  Texas  Instruments, 
Incorporated,  Dallas,  Texas.  December 
22,  1988;  Tricil,  Nashville.  Tennessee. 
January  1.  1990;  Tricil.  Hilliard,  Ohio. 
June  30,  1991;  Tricil,  Muskegon, 
Michigan.  September  1, 1992;  WiUiam 
Bonnell  Company,  Carthage.  Tennessee. 
August  7.  1991.  All  of  the  above 
generators  have  confirmed  in  writing 
that  they  no  longer  generate  the  delisted 
waste  at  their  facilities.  On  October  15. 
1993.  the  Agency  notified  these 
facilities  of  the  proposed  action  and 
solicited  their  comments.  No  comments 
were  received  disputing  the  Agency's 
intended  action.  Therefore,  this  notice 
documents  this  by  deleting  these 
exclusions  from  part  261.  appendix  IX. 
These  facilities  would  need  to  submit 
new  delisting  petitions  if  they  wish  to 
generate  excluded  waste  at  any  time  in 
the  future. 

These  changes  to  appendix  IX  of  part 
261  are  effective  February  8. 1994.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  In  less  than  six-months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  As  described  above,  all 
affected  facilities  have  ceased 
generation  of  the  delisted  waste. 
Therefore,  a  six-month  delay  in  the 
effective  date  is  not  necessary  in  this 
case.  This  provides  a  basis  for  making 
these  amendments  effective 
immediately  upon  pubhcation  under 
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the  Administrative  Procedures  Act. 
pursuant  to  5  US.C.  5531(d). 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling,  and 
reporting  and  recordkeeping 
requirements. 

Dated:  January  25,  1994. 
Eliubeth  Cotsworth, 
Acting  Director,  Office  of  Solid  Waste. 


For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  261  is  to  be 
amended  as  follows: 

PART  261— IDENTIFICATION  ANO 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  691 2ta)  6921. 
6922.  and  6938. 

2.  Part  261,  appendix  IX.  table  1.  is 
amended  by  removing  the  entries  for 
"Envirite  Corporation.  Thomaston, 


Connecticut";  "Pamcor  C,  Incorporated. 
Las  Piedras.  Puerto  Rico";  "Texas 
Instruments.  Incorporated,  Dallas, 
Texas";  "Tricil,  Nashville,  Tennessee"; 
"Tricil.  Hiliiard.  Ohio";  Tricil. 
Muskegon.  Michigan";  and  "William 
Bonnell  Company,  Carthage. 
Tennessee".  The  "General  Cable  Co." 
name  is  removed  and  the  entry  for 
"Indiana  Steel  &  Wire  Corporation"  is 
added  in  alphabetical  order  to  read  as 
follows: 

Appendix  EX — (Amended) 


■\ 


Table  l.— Wastes  Excluded  From  Non-Speofk:  Sources 


f 


aciHty 


Address 


Waste  description 


Indiana  Steel  & /Wire  Corporation  (formerly 
General  Cabie  Co.). 


Mund.tN 


Dewatered  wastewater  treatment  sludges  (EPA  Hazardous  Waste 
Nos.  F006  and  K062)  generated  from  eteciroptating  operations  and 
steel  finishing  operations  after  October  24.  1986.  This  exciusion 
does  not  apply  to  sludges  in  arry  orvsite  impoundments  as  of  this 
data. 


|FR  Doc.  94-2706  Filed  2-7-94;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docfcat  No.  FEMA-75831 

Suspension  of  Community  Engft}nity 

AOatCY:  Federal  Emergency 
Management  Agency.  FS4A. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insxirance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  Usted  within  this  rule 
because  of  noncomplianoe  with  the 
floodplain  management  requirements  of 
the  program.  If  Federal  Emergency 
Management  Agency  (FEMA3  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  data  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Regitter. 
EFFECTIVE  DATE:  The  efEoctive  data  of 
each  community's  suspension  is  the 
third  date  ( "Susp")  listed  in  the  third 
column  of  the  foliowring  tables. 
AODAESSES:  If  jrou  vnA  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FS4A  Regional 
Office  or  the  NFIP  servicing  contiactot. 


FOR  FURTHER  INF0MMAT10N  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Program  Implementatian  Division. 
Mitigation  Directorate.  500  C  Street, 
SW.,  room  417.  Washington.  DC  20472, 
(202) 646-2717. 

SUPPlBiENTARY  MFORMATKM:  The  NFIP 
enisles  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  hves  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C  4022.  prohibits  flood  insurance 
coverage  as  authorized  imder  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  imless  an 
appropriate  public  t)ody  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seqr' Accordingly,  the  communities 
will  be  suspended  on  the  e%ctive  date 
in  the  thira  coliman.  As  of  that  date, 
flood  instirance  will  no  longer  be 
available  in  the  commxmlty.  However, 
some  of  these  commmiities  may  adopt 
and  submit  the  required  doc\mientation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
pubhshed  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 


the  commimities  will  be  publi^ed  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubUshed.  is 
indicated  in  the  fourth  colunm  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  Usted  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  undM 
5  U.S.C.  5S3(b)  are  impracticable  and 
imnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Qiief  Executive  Officer 
that  the  community  will  be  suspended 
imless  the  required  floodplain 
management  measures  are  met  prior  to 
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the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  In.<:urance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  hsted  no 
longer  comply  with  the  statutory 


requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  pohcies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987.  3  CFR,  1987  Comp.. 
p.  252. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  appUcable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PAFrr  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 

Community 
No. 

Effective  dates  of  autlxjnzation/cancellatwn  of 
sale  of  ftood  insurarx»  in  community 

Current  ef- 
fective map 
date 

Date  certain 
federal  assist- 
ance no  longer 
availat)le  in 
speoal  flood 
hazard  areas 

ReglonV 

Indtena;  Anderson,  city  of.  Madison  County 

Minnesota  Pine  Island,  city  o«.  Goodhue  Coun- 
ty- 

Region  vm 

South  Dakota:   Fort  Pierre,  city  of.  Staniey 
County. 

Region  X 
Wastiington:  BotheH,  city  of.  King  County  

180150 
270146 

465419 

530075 

Noverrtwr  7,  1974  Emerg;  December  4.  1979 

Reg;  Fetxuary  16,  1994  Susp. 
September  4,   1974   Emerg;  Pvlarch  2,   1981 

Reg;  Febnjary  16,  1994  Susp. 

May  4,  1972  Emerg;  January  12.  1973  Reg. 
February  16,  1994  Susp. 

June  20.  1975  Emerg;  June  1,  1982  Reg;  Feb- 
mary  16,  1994  Susja. 

2-16-94 
2-16-94 

2-16-94 

3-2-94 

Feb.  16.  1994. 
Do. 

Do. 

Do. 

Code  for  readuig  third  column:  Emerg— emergency;  Reg.— Regular;  Susp.— Suspensioa 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.'") 
Issued:  January  31, 1994. 
Robert  Volland. 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc  94-2857  Filed  2-7-94;  8:45  am] 
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44  CFR  Part  65 

[Docket  Na  FEMA-7081] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  Usts 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 


appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  Usted  in  the  following  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street,  SW., 
Washington,  EX:  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
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Protection  Act  of  1973.  42  U^.C  4105. 
and  are  in  accordance  with  the  Natunal 
Flood  Insurance  Act  of  1968.  42  U.SXL 
4001  at  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commimity  is  required  to  either 
adopt  or  to  show  evidence  of  being 
alrrady  in  effiect  in  order  to  qiudify  or 
to  remain  qualified  for  participatioo  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 


The  dianges  in  base  Qood  elevatioos 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi^ra  the  requirements  of  44  CFR  Fart 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Emergency  Management 
Agency  certifies  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  February  17. 
;1981.  No  regulatory  impact  analysis  has 
been  prepared. 


Execativa  Order  12612,  Federaltsm 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1967. 

Executive  Order  12778,  Civil  Justice 
RefDrm 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART6S-{AMENOED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Autherity:  42  U.S.C.  4001  el  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.a  12127,  44  PR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Lxx:ation 

Dates  and  name  of 

newspaper  where  notice 

was  put)ljsned 

Chief  executive  officer  of  commu- 
nity 

Effective  date  of 
mooificaton 

Community 
No. 

Calrfomia:  Alameda  

City  of  San 

Dec  3.  t993.  Dec.  10, 

The     Honor^e     John     Faria. 

l^ov.  19. 1993  

060013 

Leandro. 

1993.    The   Daify   Re- 
view. 

Mayor.  City  of  San  Leandro. 
H.?fi    East    14th    Street.    San 
Leandro.  CaWomia  94577r 

Hawaii:  Maui  _. 

Unincofporated 

Dec.  10.  1993,  Dec.  12. 

The    Honorat3<e    Unda    Crockett 

Dec.  22.  1993  

150003 

ArRas. 

1993.  The  Maui  News. 

Lingle.  Mayor,  County  of  Maui. 
200      South      High      Street. 
Wailuku  Maui,  Hawaii  96793. 

Texas;  Bexar  

C«ty  o(San  An- 

Nov.  23.  1993.  Nov.  30. 

The    Honoratjie    Nelson    WoW. 

Oct.  21.  1993  _ 

480045 

tono. 

1993.  San  Antonio  Ex- 
press News. 

Mayor,   Crty   of   San   AntonHj, 
P.O.  Box  839966,  San  Antonio. 
Texas  78283 

Texas:  CoAin 

City  ol  Allen  

Nov.  23.  1993.  Nov.  30. 
1993.   DaOas  Morning 
News. 

The     Hotx)rat))e     Joe     Farmer, 
Mayor,  City  of  Allen.  Crty  Hall. 
One  Butler  Circle.  Allen,  Texas 
75002. 

Sept.  27,  1993  ...._ 

480131 

Texas;  Dallas  ..._ 

Crty  ot  Dallas  .... 

Dec.  3.   1993.  Dec.  10. 
1993.       The      Dallas 
Morning  News. 

The    HonoraUe    Steve    Bartlelt. 
Mayor.    Oty   of   Dallas,    1500 
Madrilla   SEN.    Dallas.    Texas 
752in. 

Oct  29.  1993  

480171 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.100.  "Flood  Insurance.") 

Dated;  January  14, 1994. 
Robert  H.  VoUud. 

Acting  Deputy  Associate  Director.  Mkigatkm 
Pirectorate. 

(PR  Doc.  94-2858  Filed  2-7-94;  8:45  ara] 

BILIMQ  COOE  t71»-<0-P 


44  CFR  Part  65 

Pocket  No.  FEMA-7084] 

Changes  in  Rood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 


appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (lOG-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  cnirrentiy  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 
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From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  In  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORHHATTON  COffTACT: 
Michael  K.  Buckley.  P.E.,  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SW.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMEHTARY  INFORMATX)M:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 


and  must  be  used  £ar  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commimity  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60,3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  lO  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi^m  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Emergency  Management 
Agency  certifies  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 


maintain  oocomunity  eligibiUty  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements.  Accordingly.  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART  65— {AMENDEDJ 

1 .  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  Mq.: 
Reorganization  Plan  No.  3  of  197B.  3  CFR. 
1978  Comp..  p.  329.  E.O.  12127.  44  PR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §65.4  are  amended  as 
follows: 


Stale  arxJ  cxHjrrty 

Location 

Dates  and  name  oJ 

newspaper  wt>ere  notice 

was  put)lisf)ed 

Chief  executiwe  officer  of  commu- 
nrty 

Effective  date  of 
rmdrtication 

Community 
No. 

Illinois:  Cook 

Village  of 

June  10.  1993.  June  17. 

Ms,  Sheila  Schute.  President  of 

June  3. 1993 _. 

170173 C 

Wheeting. 

1993.  Daily  Herald. 

the  Village  of  Wheeling.  Cook 
County.    255    West     Dundee 
Road,  P.O.  Box  V.  Wheeling. 
Illinois  60090. 

Maine;  Lincoln  

To««*n  o<  Soutti 

Nov.  4.   1993,  Wov.   11, 

Mr.   Larry   Kelsey,  Chairman  of 

Oct  26.  1S93  

230220  8 

Bristol. 

1993.    Uncoln   County 
News. 

the    Town    of    South    Bristol 
Board  of  Selectmen.   HC  64, 
Box     050.     Walpole.     Maine 
04573. 

Pennsylvania:  Chntoo  .... 

City  of  Lock 

Nov.  26,  1993.  Dec  3. 

The          Honorable          Robet 

Nov.  16,  1993  

420328  A 

Havea 

1993.  The  Express. 

Ednxjnston.  Mayor  of  the  City 
of  lock  Haven.  20  E.  Church 
Street.    Lock    Haven.    Penn- 

^ 

sylvania  17745-2599. 

Commonweattti  of  Puer- 

MunidpaWy of 

Nov.  11.  1993.  Nov.  IS. 

The       Honorable       Pedro       J. 

To  be  determined  .. 

720000  B.0 

to  Rico. 

Cauguas. 

1993.   The  San  Juan 
Star. 

RosseBo.     Governor     of     the 
Commonwealth  of  Puerto  RkX). 
Office  of  the   Governor.   San 

Juan.  Puerto  Rico  00901 .                                         | 

h 
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(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance.") 

Dated:  January  14. 1994. 
Robert  H.  VoUand, 

Acting  Deputy  Associate  Director.  Mitigation 
Directorate. 

|FR  Doc.  94-2859  Filed  2-7-94:  8:45  ami 
BHUNOCOOC  S718-0»-P 


44  CFR  Pan  65 

Changes  in  Flood  Elevation 
Detenninations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  Modi6ed  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  Usted 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SVV., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPt.EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 


The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  quaUfied  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commuinity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiirance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

NatJoncU  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
firom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatoxy  Flexibility  Act 

The  Federal  Emergency  Management 
Agency  certifies  that  this  rule  is  exempt 
firom  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eUgibility  in  the 
Nationfd  Flood  Insxirance  Prop-am.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  imder 
Executive  Order  12291.  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  FederaUsm, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insiirance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  PR  19367, 
3  CFR.  1979  Comp..  p.  376. 

965.4    [Amended] 

2.  The  tables  pubUshed  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wnere  notice  was 
pubbshed 

Chief  executive  officef  of  com- 
munity 

Effective  date  of 
modrficatKXi 

Com- 
munity 
number 

CotoradorBooktef  (FEMA 
Docket  No.  7074). 

Idaho:  Ada  (FEI^  Dock- 
et Na  7076). 

City  of  BouWer  

City  of  Meridian  

August  5.  1993,  August  12. 
1993.  Fkxjider  Daity  Cam- 
era. 

August    19.    1993.    August 
26,     1993,     The     VaUey 
News. 

The    Honoratte    Leslie    Durgin. 
Mayof,  City  of  BoukJer.  1739 
Broadway.  BoukJer,  Cotorado 
80306. 

The  Honorable  Grant  Kingsfofd, 
Mayor,   City   of  Meridian,   33 
East  kJaho  Avenue.  Meridten, 
Idaho  83642. 

July  8,  1993 

August  11,  1993 

080024 
160180 
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State  and  county 


Waho:  Ada  (FEMA  Dock- 
et No.  7076). 


Texas:  Tan^nt  (FEMA 
Docket  No.  7074). 


Texas:  Tanant  (FEMA 
Docket  No.  7076). 


Texas:  Tan^ant  (FEMA 
Docket  No.  7076). 


Texas:  Tarrant  (FEMA 
Docket  No.  7074). 


Texas:  Tanwit  (FEMA 
Docket  No.  7074). 


Location 


Unincorporated 


City  of  Fort  Worth 


City  of  Fort  Wortti  .., 


City  of  Haitom  City 


Town  of  Westovef 
HiRs. 


City  of  Westvrartft 

Village. 


Dates  and  r^nie  of  news- 
paper wnere  notice  was 
published 


August  19,  1993.  August 
26.  1993.  The  Idaho 
Statesman. 

July  9.  1993.  Juty  15,  1993. 
Forr  Worth  Star  Tetegnm. 


August  20,  1993.  August 
26.  1993.  Fort  Worm  Star 
Telegram 

August  20,  1993.  August 
26,  1993.  Fort  Worth  Star 
Telegram. 

July  9.  1§93.  Ju«y  15.  1993. 
Fort  Worth  Star  Teiegrmrt 


July  9,  1993,  July  15.  1993. 
Fort  Worth  Star  Telegrant 


Ctiief  executive  officer  of  com- 
munity 


The  Honorable  Vem  Bisterleldt. 
Chaimwn,  Ada  County  Board 
of  Commissioners.  650  Main 
Street.  Boise.  Idaho  83702. 

The  Honorable  Kay  Granger. 
Mayor,  City  of  Fort  Wort^ 
1000  Throcknrxxton  Street. 
Fort  Worth,  Texas  76102. 

The  Honorable  Kay  Granger, 
Mayor.  City  of  Fort  Worth. 
1000  Throckmorton  Street. 
Fort  Worth.  Texas  76102. 

The  Honorable  Charles 
Womack.  Mayor.  City  of 
Haitom  City.  P.O.  Box  14246. 
Haitom  City.  Texas  761 1 7. 

The  Honorable  Sam  Berry, 
Mayor,  Town  of  Westover 
Hills,  5824  Menymount  Road. 
Fort  Worth,  Texas  76107. 

The  Honorable  W.  O.  Henker, 
Mayor.  City  of  Westworth  Vil- 
lage. 311  Burton  HiR  Road, 
Fort  Worth.  Texas  761 14. 


Effective  date  of 
nxxlrtication 


August  11,  1993 


June  28.  1993  .„ 


August  12.  1993 


August  12.  1993 


June  28.  1993 


June  28.  1993  .. 


Com- 
munAy 
numtter 


160001 


480596 


480596 


480589 


480615 


480616 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  January  14, 1994. 
Robert  H.  Volland. 

Acting  Deputy  Associate  Director.  Mitigation 
Directorate. 

IFR  Doc  94-2862  Filed  2-7-94;  8.45  am] 
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44  CFR  Patter 

Hnal  Flood  Elevation  Oetarmlnattona 

agency:  Federal  Emeigeoqr 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  Hood 
elevations  and  modified  base  (lOO-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  commimity  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effiect  in  order  to  qualify  or 
remain  qualified  for  participation  In  the 
Nadonal  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  eadi 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  Indicated 
on  the  table  below. 

ADDRESSES:  The  final  baae  flood 
elevations  ibr  each  cooimunlty  ara 


available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table  below. 
FOR  FURTHER  INfORMATKJN  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate,  500  C  Street,  SW.. 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  tNFORMATKJN:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commuiuty 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
pubhshed  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  1 10  of  the  Flood  Disaster 
Protection  .\ct  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
communitv. 


The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fit)m  the  reqiiirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
envirorunental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Emergency  Management 
Agency  certifies  that  this  rule  is  exempt 
fiom  the  requirements  of  the  Regulatory 
Flexibihty  Act  because  filial  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  commimity 
eligibility  in  the  National  Flood 
Insiu^nce  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Impact  Ajialysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  FederaUsm 

This  rule  involves  no  policies  that 
have  federalism  Implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 
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Executive  Order  12778.  Qvil  Justice 
Reform 

This  rule  meets  the  applicahle 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordlceeping  requirements. 

Accordingly.  44  CTR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  Na  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

167.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Sourea  o<  looding  and  location 


ARKANSAS 

Harty  (city),  Shaip  County  (FEMA  OedNl  No^ 
7075) 

Spnnjftvar 
A^proKimalety  0  16  mila  downatraam  tH  ffte 

ccrr«uanca  w«i  Forty  Island  Ctmk 

ApoRsinuMy  160  toal  downttraam  of  US. 

higliway  62 

Aporaumalaly  1.690  laat  upstraam  o(  US. 

hiQ»w»ay  62 

f orry  taiand  Crsafc- 
ApcraiimaMy  022  m«e  at>ov«  ttia  oonfluanoa 

MfUl  SCWIQ  IBva'  

Appraumalety  0.6S  mte  atMwa  ttie  oonduanoa 

«n0<  Sonng  Aver  _.__ : 

A(ipro»male*y  1  67  tnOa  abova  ttw  conluenea 

«r»i  Spnofl  ftver  _ _. 

Mipa  ara  amallatli  tor  nntmm  al  Itia  IMayofi 
OMica.  OnrOi  Siraal  ftn  Station.  Hardy.  Ar- 
kansas. 

NfVAOA 

Douglas  County  (untncorporMad  anaa) 
(FEUA  Dockal  No.  7056) 
Carson  Over 
Aporoximalaly  1.200  leal  downstream  ol  an 
oM  railroad  grada.  al  lti«  Carson  City  cor- 
porate bmits  

ApDronmalery  6.000  leal  downstream  ol  U.S. 

H>gnway  395  

AporcKiTTialety  2.200  leal  downstream  of  U.S. 

hignway  396 

Mapa  are  avail itIa  tor  ranlaw  U  Douglaa 
County  PuMc  Worlcs  Oepartment.  1615 
Eigrtr.  Street.  ItAnden.  Nevada. 

OREGON 

Lane  County  (unMcorporatad  araaa)  (FEMA 
Oocaat  No.  7071) 

SmSttwOvsr 
Aporoiimalely  5.800  leel  downstream  ol  U.S. 

Highway  101  (Oregon  Coast  Highway) 

Al  Sool«>eni  Pacitc  Raitroad 

ApproKimalely  300  *eei  downstream  ol  fia 

oonduence  w*  Sweet  Oe*  

ApprtxMnatery  200  )eel  jpstream  ol  tfta  cort- 

luenoe  witf(  Sloe  Gulch 

Al  Itia  conXuence  with  Berkshire  Cfsek 

Al  iti«  conlluerKe  with  Cteveand  Creek 

Accroiimatery  1 .200  teel  jpstream  ol  lite  oorv 

lluence  with  LaM  Creek 


tOepViln 


ground. 

'Gaialion 

mieal 

(NGVO). 


*3e2 

•369 
•370 

•386 

•37S 
•4M 


•4346 
•4.648 
•4,661 


•10 
•10 

•16 

•» 
•38 

•71 

•124 


tOepthln 

iaalaoova 

Sowca  Of  Hoodbig  and  localiQn 

grouTHl 
'Elevakon 

in  leal 

(NGVO). 

AfcKanM  Avar 

Hqhway  126  (McKeruw  Highway) 

•SS6 

Aporoximately  800  leel  ucatream  of  Stale 

Highway  126  (Mc*<enipe  Highway) 

•571 

Approjnmale'y  2.100  teel  jpsveam  otthecorv 

'588 

vergenca  ol  McKeruie  f»»er  North  Channel 

•596 

Approxirnatety  800  )ee<  upstream  ol  Ihe  6Nti- 

gfemot  ol  McKanne  River  North  Channel  .._ 

•589 

ktXenne  fbvtr-Nontt  Ctivtnet 

At  fia  conHuanca  wuh  McKanzIa  Rivar  Mam 

Channel                             .    -... 

•584 

Appraxiinataly  2.000  leel  ups»aam  ol  Sm  oon- 

vargenoa  with  McKerula  Aver  Main  Chan- 

"«< 

•590 

At  »a  divergenca  from  McKanzia  Fiver  Main 

Channel 

•587 

CaaHrCrsafc' 

AppronmaMy  3;300  leel  downstream  ol  Stale 

Highway  126  (McKanne  Highway) ..    _. 

•5*4 

Al  StaM  Highway  1 26  (McXanse  Highway)  — 

•566 

LotfOeaft; 

Appromtnalaly  200  teel  downstream  of  Rattle- 

snake Road  (Alignment)  

•708 

At  (  n^  TjimW  Or^ 

•750 

Appnsumatery  200  leel  upsnam  of  Eagfaa 

Rest  Road - _ - 

•783 

ApproumaMy  900  leel  upstrsam  of  ttia  oon- 

hienca  wtlh  Qosage  Creek 

•839 

Mapa  are  unfctli  tor  ravtaai  «  ttw  Land 

MHiagemant  Ovision.  Lane  Cointy  Dapart- 

mam  of  PuUc  Works.  125  East  Eighth  A««- 

nua,  Eugana,  Oregon. 

TEXAS 

(FEMA  Ooekal  Na  7073) 

Oankin  Craafc 

Al  us.  Highway  377    

*6«4 

•582 

ApprounaMy  1 XWO  leel  upstream  of  the  coA- 

lluenca  of  Tra*  Ceek  .    

•887 

At  F.M  407 _ _. 

•610 

Approumately  2.400  taal   i4>stra«n  of  OW 

,>m1»'»-*VyMlflr  Road 

•635 

Clear  OaafL 

At  Ihe  conHuenoe  wHh  Elm  Fork  Tnnty  RKer  . 

•537 

JUfl  (jp5trm<n  ^  p  y  ^Tt)    

•560 

>;^  ^^(Vflni^m  r^FU   21A4        

•568 

Al  nei::lor  Road                            

•601 

Aporoximalety  300  leel  upstream  Of  MarstMa 

Highway  .Vi 

■620 

LMe  Elm  Creek: 

At  Ihe  conHuenca  of  Running  Brancit 

•537 

Al  fty)  cori^^^vir^  ly  U|;f>1)ng  Ceek    

•647 

Just  upstream  Of  F  M  1.385 

•566 

MotOertyHoad    _.      ._ 

•566 

Just  upstream  ol  Mobberty  Road  .- 

•671 

^>Bc»i  Crss*  (Above  una  Etm  Creaky- 

Al  the  corHluonce  with  Little  Elm  Creek 

•637 

ViprOT«nate*y    10,000   leel   upstre«i>   of  the 

conlkjence  with  L;tBe  Elm  Creek  

•546 

Jusi  upstream  ol  F  M.  429  .   _       „  -• 

••561 

Approiimaiely  5.000  leel  upatream  of  FJM. 

4311 

•670 

Just  upslrewn  of  Mustang  Road 

•576 

MjsMng  Creak.' 

At  th«  corrHuence  with  Uttle  Ekn  Creak  _ 

*S48 

Jual  upstream  of  F  M.  428  ...      . 

•560 

Just  upstream  ol  Mobberty  Ro«l  .-      .. 

•574 

Do0  Bnncfi^ 

Aponaanalely  3.000  toet  downstream  ol  U.S. 

Highway  380  „.    

•537 

Just  upstream  of  Fish  Trap  Road 

•549 

Just  upstream  of  Pwvm  Ftoad  

•567 

Mipa  era  a«aHaWa  tor  ravtaeiat  Denton  Cowv 

(Catalog  of  Federal  Domestic  Assista 

nee  No. 

83.100.  "Flood  Insurance.") 

Dated:  January  14, 1994. 
Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 
|FR  Doc.  94-2860  Filed  2-7-94;  8:45  am] 
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44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AG€NCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insiu^nce  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showring  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  ins|}ection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  Usted  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-2756. 
SUPPt-EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  commimity  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
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Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  dted  below  for  each 
community. 

The  base  flood  elevations  and 
modiHed  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  showTi. 

National  Environmental  Policy  Act    .} 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Emergency  Management 
Agency  certifies  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  imder 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared.  . 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  apphcable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 


1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


lUJNOIS 

JackaonvUM  (cKy),  Moroan  County  (FEMA 
Doctot  Na  7073) 

Town  Brook: 
Apprommately  75  lael  upstream  of  Clay  Ave- 
nue   

Approivnately  650  teal  upstraant  of  Massey 

Lane  _ 

Maps  avaflabta  tor  tnapadion  si  tne  Jackson- 
wKe  Cty  Had,  InspectKXi  Department.  200 
West  Douglas.  Jacksonville,  Ulmois. 

KENTUCKY 

RusaallvUla  (dty),  Logan  County  (FEMA 
Oockal  Na  7070) 

Town  Branch: 

At  upstream  side  of  ftewlon  Road  

At  downstream  tace  of  U.S.  Higtiway  79  

Town  Branch  Tributary  C: 

At  ooolluence  with  Town  Brancfi _. 

Aporoximately   230   tael   upstraam   of  con- 

lloence  with  Town  Branch 

Town  BrarKti  Tributary  D: 

Approximately  t50  (eat  upstraant  of  oorv 
fluenca  with  Town  Branch _ „. 

At  confluence  of  Town  Branch  Tributary  F  

Town  Branch  Trimta/y  F: 

Al  confluence  of  Town  Branch  Tributary  0 

Approiimaialy  60  feet  downstream  of  EaM 

9tn  Str-iet „ „ 

Town  Branch  Tributary  G: 

At  confluence  mrlth  Town  Branch 

Approximately    250   feet    upstream    of  con- 

fluer>ce  with  Town  Brantih _ _ 

Mapa  avaNable  tor  Inapectlon  at  the  City  Engt- 

neenng  Office.  t68  South  Mam  Street.  Ru>- 

selMle.  Kentucky. 

LOUISIANA 

Ouachita  Pariah  (unlncorporatad  aiaaa) 
(FEMA  Docket  No.  7070) 
Youngs  Bayou: 

Al  Ruby  Road  - 

Al  confluence  of  Olrver  Road  Canal  and  Wast 

Prong  Youngs  Bayou 

West  Prong  Youngs  Bayou: 

At  conHuanoe  with  Youngs  Bayou 

Area  west  of  confluence  with   East  Prong 

Youngs  Bayou 

Pine  Bayou: 

Al  confluence  xnth  Youngs  Bayou _ 

Approximalefy   800  feel  upMraant  of  Burg 

Jones  Road 

ZooSrancfi: 

At  conlluence  with  Pine  Bayou „.. 

At  Standrter  Avenue 

OUrvor  Road  Canal: 

At  confluence  with  Youngs  Bayou 

Dmmstream  side  of  Louberta  Street 

Canal  L-11: 

Al  confluerx»  w*  Little  Bayou  Boauf 

Al  conltuenoe  of  Chauvm  Bayou  

North  Branch  Chauwi  Bayou: 
Afiprtaamtiety  0.5  mile  downstream  of  Smith 

Road 

Approximately  t  .200  teel  downstream  of  SR  2 
BlactrSayou. 

At  oonduenoe  of  Levee  Ditch  

At  extreme  upstream  corporate  hnitl  

Black  Sayou  Trbutary: 
Approumalely  350  leal  downstrewn  of  HiRon 

Street „ 

Approximately  250  (aal  upstream  of  Hiltan 

Street _ 

LeveaOtcfi: 

At  contuenoe  with  Black  Bayou _ 

At  upstream  corporate  limits  ..- 


t  Depth  in 

feel  atxive 

ground. 

'Elevation 

inleet 

(NGVD) 


•579 
•604 


•564 

•621 

•577 
•577 

•576 
•595 

•595 

•597 

•565 

•565 


•66 


•7t 
•W 
•70 


•70 


•74 


•71 
•71 


•70 
•71 


•95 
•100 


•70 
•71 


lOeplhn 

laeiibove 

Souice  of  flooding  and  tocaikw 

gr^^id. 
•Qevatian 

mieel 

(NGVD) 

Gotf  Course  Crs* 

At  downstream  corporate  bmits  . 

•71 

At  upstream  corporate  limits _ 

•71 

Ouachita  fiver 

Apofoiimatoiy  1.700  feel  downstream  of  City 

ot  Monroe  most  southerly  corporate  limits  .. 

•83 

Approximately  400  feel  uosfeam  of  City  of 

Monnae  most  norttierty  corporate  limits  

•85 

LMe  Bayou  Boeut 

At  confluence  with  Bayou  Lafourche 

•68 

Al  the  confluence  of  Canal  L-1 1  _ 

•69 

Petbcoat  Bayou: 

At  conlluence  «nth  Bayou  Lafourche 

•66 

Al  confluence  ot  Raccoon  Bayou 

•66 

Raccoon  Bayou: 

At  confluence  with  Petticoat  Bayou 

•66 

Upstream  of  U.S.  Route  165  

'69 

Sladr  Bayou  Lake: 

Al  oonfluenoe  with  Bayou  DeSierd 

•75 

At  Swaru  Faiftjanks  Road 

•96 

AxpoitCan^: 

At  oonfluenoe  with  Youngs  Bayou 

•67 

Al  Union  Pacific  Railroad _ 

'74 

Avpon  Canal  Lateral  "A"- 

Al  confluence  w«i  Airport  Canal _ 

'67 

At  Wmois  Central  Railroad  _. 

'68 

C»>ey  Creek: 

Al  oonfluenoe  with  Canal  L-1 1  

'73 

Approximately   40   teel   upstream   of   Slate 

Route  139 

'90 

East  Prong  Youngs  Bayou: 

1      Al  downstream  corporate  limits ™ _... 

'71 

At  upstreai^  corporate  limits _..... 

'71 

Bayou  Lafounche: 

Al  downstream  corporate  limits 

•86 

Al  upstream  corporate  Umits _ 

•69 

Swayie  School  Cana/: 

'      Approximately  300  feel  northeast  of  interac- 

tion of  Peters  Street  «id  Beverly  Street 

t1 

;      Aporoximately  650  Iset  upstream  ol  McOee 

Street 

•70 

Approximately  1.000  leel  upstream  of  Burg 

-.lonf^  Road 

•70 

Al  oonfluenoe  wnh  Youngs  Bayou 

•67 

Maps  airallable  tor  Inspection  at  the  Oeparv 

ment  of  Pubic  Wonu.  337  Well  Road.  Mon- 

roe. Louisiana. 

MAINE 

rftfmlngiteto  (town),  KvnnslMC  County 

(FEMA  DockM  No.  7071) 

Kennebec  fiver 

Approximately  1 .000  feet  downstream  of  con- 

fluence ot  Unnamed  Brtx*  No  3  

•25 

Al  oonfluenoe  oi  Meadow  Brook  

'28 

Maps     available     tor     Inipecdon    al    the 

Fanningdale  Town  Office.  175  Mame  Avenue. 

Farmingdala.  **a>n». 

i       Mercer  (town).  Somareat  County  (FEMA 

Oockat  Na  7071) 

North  Pond: 

"256 

Maps  avaUaMe  tor  Inapactton  al  the  Tax 

Records  Room.  Mercer  Town  Offica,  Marcar. 

Mame. 

Stockton  Springs  (town).  Wakto  County 

(FEMA  Docket  Na  7058) 

f^obscolBay: 

Along  shoreline  of  MM  Pond  ..._ 

•10 

Along  shoreline  at  Sandy  Port 

•23 

SfOCMon  Spnngs  TrtxJtary: 

At  upstream  noe  al  the  Bangor  and  Arooe- 

took  Railroad  

'32 

Al  upstream  side  of  Stale  Rode  3  and  U.S. 

Route  1 - „ 

•120 

Hams  Road  Trtutary: 

At  upstream  side  of  Vie  Bwigor  and  Aroos- 

took Railroad  

■33 

At  upstream  corporate  limits 

•209 

Slowers  MeaOow  OuHal: 

Approximately  75  laat  upstream  ol  oonauanoe 

""•h  P^iy)t>KrT  >*ytr              

•11 

At  confluence  of  Stowen  Meadow  — 

•40 

Slowen  Meadow:  Entm  shoralina  wHhin  com- 

•40 

5lON«rs  Ueaaow  TnbiMary  A. 
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Stxrce  of  Hooding  and  location 


Af  oOPfhj«nce  «»«i  Swwws  Msadow  

Al  upstream  noe  o(  Meadow  Road 

Slonofs  MeaOcw  Tntxjtarr  B: 

At  axif'jerce  w*i  Sicwera  MsaJow  

A!  upstrean  side  o(  Meadow  Road — 

SSDwws  MeaOtw  TntMlary  C: 

At  confluence  w«i  Siowfln  Meadow 

At  upstream  side  of  Ueadcm  Rood 

Stowen  UMdcw  TrtkJtary  D: 

Ai  cx>n(luanc8  wiUi  SU}wars  Wleadow  Tributary 

At  upstream  ixJe  of  Meadow  Road — 

Slcwers  Maadbw  Tnbdiary  E. 

Al  xnftoeroe  ««  Stowers  hleadow  

At  upeiream  side  o'  Meadow  Road _. 

Mips  avsllabte  tor  lna(Mcten  m  trw  Town  en- 
tices Stockton  S(»Trigs,  Mame. 


MASSACHUSETTS 


Stale 


Topsflald  (town).  Eaaax  County  (FEMA 
OoeUM  Ma  TOM) 

Pk^wiefi  B-rolc 

At  aowrsream  side  of  Ipewich  Road  — 

AI  O-vergence  of  **e  Bcoon 

Pye  Btux: 

At  Df«rg«nca  'j(  MHe  Brook — 

Appro<<matd'y  0.12  ima  upstream  at 

Route  97 

hUeBoK*. 

Approiurately  t2S  feel  dowratraam  ol  U.S. 
Route  1 

At  Divefgeoce  from  Pye  Brook 

IXnameO  TntutarY  to  Fish  Bmctc 

At  corfluenoe  with  TiVi  Brix* 

Apprcximately  3.29  mie  upstream  ol  Boztard 

Map*  ovallaMe  for  liiitinann  ■>  *•  Ttwn  Eiv 
gir^eefs  OWo*.  Town  Hal.  t  Weal  CoimnoK 
Street.  TopalMid.  Maaaacrusetta. 


MCMIOAN 


Eaat  Tawaa  tetfir).  taaeo  CoMoty  ^HM 
OocftM  Nol  7073) 

Tawas  Say: 

StKxetme  from  aopf^mmateiy  3.000  (eel  wear 
of  Ne««nen  Street  to  appronmaialy  2.200 
feel  'rem  west  of  Newman  Street  

S<K)reii.ie  approin'iuK^y  2,'00  (eel  west  of 
hiewrr.ar  Streel  lo  acpronmatsly  80  Mel 
west  cf  Newman  Stree< — 

St)oreline  titxn  400  flM  w«al  of  AJca  Sb«al 
extended  '.o  appmarasM«y  240O  fMI  aM 

of  Alice  Sbaet 

Maps  ovaltaMa  tor  knpacSM  al  Itw  CRy 

ager-s  Ofhcak  Olf  Ha«.  I20 

Street.  East  Tawas.  Mctiigan 

kHSSlSSlPPt 


fO^jltiin 
leelabova 

ground. 

'Elevalicn 

m  reel 

(NGVO) 


•40 

•»1 


•40 
•45 


•40 
•51 


•49 
•63 

•40 

•61 


•35 
•54 


•54 
•66 


•42 
•54 


•46 
•61 


Canton  (city).  Madison  County  (FBU 
Oockat  No.  706<) 

88(c/)ator  Osek: 
Approximately  2  rmles  above  uxifluenca  witn 

Tilda  Bogua _ 

Approiimaiely  0.5  mila  upstream  ol  State 

Route  »3  _ - 

BaKtieior  Oeek  IrbUmtf  >: 
Approxirriateiy   550   (Ml  iipstn—   at  con- 
fluence w^t^  Balchetor  Creek  — 

Approximately  0.53  nle  upstiMm  ol  Saia 

Route  16 

Sfraam  E: 

At  confluonoa  with  Bear  Croak 

Approximately  0.2  mile  downstream  ol  U.S. 

Route  51 

UMa  eaar  Crsak; 

At  oonfhjenoe  with  Bear  Creak 

Approximalaly    500   leal   HpMraom  Ot  con- 
fluence witft  Sear  Creak __ 

AMcnetorOsek  TrtHjtair  2: 

At  oonOuance  with  Bolcnalor  Creak 

Approximaialy  012  nia  ipaMonk  ol  ca»- 
fluenca  witti  Balchelar  Creak 

Ikpa  avaHaMe  tor  toapooviM  tf  vio  c*y 
Clafk'a  Otfleo.  C«y  »M,  226  Eaaf  f 
Cjvilon, 


•587 


-587 


•216 
•253 

•222 

•248 
•224 
'22S 
•231 
•231 
•232 
•234 


Souic«  Ot  floodinoand  kxalion 


County  (ItnkiearperalBd  aMas) 
(FEI*A  Qockat  No.  7070) 

FaiACHM: 
A^^iq^iMfaiy  0.5  mile  dowrulream  ol  Stale 

Wgl*iwy  63  - 

Acpraximaleiy  2.5  maaa  upakeam  ol  SUI» 

Highway  63  

C.V*asawnay  Ftw. 
Approximately  0.9  mle  downstream  ol  State 

Highway  63  - 

Approximalaly  0.82  aiM  upstream  ol  State 

Highway  63 -.-. 

Slakefy  Creek: 

At  confluence  with  Chtckasawhay  River  

Approximolefy  0.78  mile  upstream  (*  Oak 

Street 

Martin  Cree*: 

At  confluence  with  ChK*asawhay  Rr<er  

Approximalafy  06  mne  upstream  of  Lackey 

Street - 

Maps  svallabto  tor  inapaetlon  al  the  Greene 
County  Courtnouse.  BoarrJ  o(  Supervisors'  Of- 
fice, Laai-esviile.  Mss.uipg<. 


f  Depth  in 


grotfidL 

'gavanon 

mieel 

f«VO» 


•85 

•109 

•85 
'88 
•87 

•109 
•85 

•106 


Marion 


Jackson  (city).  Htada,  ItonUn.  and  Madhon 
Counvoa  (FEMA  Docket  Ma  7070) 

Peart  Hiver 

Al  downstream  corporate  Hmits 

At  upstream  oorporata  tiMts 

C^yOaek: 

Al  confluence  with  Peart  Rtver  

Approximatety  450  taal  upstream  ol  County 

T.V  Road -. 

Hardy  Craett. 

At  confluence  wrD«  Paart  Rkier __ _ 

Approximately  0.19  mia  utiiikuaiii  ol  Greon- 

wood  Aivenue 

TTiree  M«  Creak: 

At  oonfluanco  with  Paari  River 

Approximalaly  OiS  aiie  JuwiiiUa— i  ol  M- 

noa  Central  Qud  Railroad 

lynch  Creek: 

At  confluence  with  Pearl  l*«or 

Approximalely  SO  teal  naOaaiti  ol  2nd  Binoia 

Centra  Guit  Railroad  crosjaig 

Town  Creek: 

Al  confluence  with  Peart  Rioar 

Al  downs»eaiT>  side  ol  Interstate  Route  220  _ 
Town  Cieeti  Tntxjtary  No.  2: 

Al  confluence  with  Town  Creak 

Approximalely  0.20  mde  upstream  ol  oon- 

fluence  with  Town  Creak 

Town  Creek  Tributary  Ma  i 
At  confluence  with  Town  CreA 
Approximately  400  leel  upstream  ol 

Dunbar  Street - 

Town  Creek  Tnbuarfr  No.  4: 
Afxirxaimtst^r   250   leel   upstream   ol 

fluence  with  Town  Creek  

Approxirr\alelr     KX>    leal 

Ovorbrock  Diivo  

Sfraam  »: 
At  confluence  with  Pearl  Rivar 
Approximately    0.29    mk 

Braebum  Drhre 

Trahon  Creek: 

Al  the  downstream  corporate  limits  

Approximately  too  teet  Juwinueain  of  Herv 

dorson  Aosd - 

Tra/ion  Creak  TnOmary  No.  1: 

Al  confluence  wth  Tia^on „ 

Approximately  120  ftal  upsaeoin  ol  Lake- 
shore  Road 

Mbngng  Moss  Creek  rrtutary  Mo.  4: 
Approximateir  300  tael  upekoam  ol  oon- 

ftuence  w^  Hangmg  Moss  Cra*  

Approximatety   390    leel   upskeam   e*   OU 

Agency  Road „ 

Purple  CreOi: 

At  conflusice  with  Peod  Rivar _ _ 

Approximately  50O  laat  upattoom  ol  Old  Can- 
ton Rood _ 

agCraak: 
Approximatatf  SOP  IMI  upsBaewi  ol 

stream  coipoisia  tmka .~ 

Al  upatream  sMS  ol  SMk  NOato  1«  — 
fltp  Craak  rntutaij  Moi  jr 

At  confluence  with  Big  Creek  

At  downsteam  mOe  ol  Sl1#|lBU»  19 


eon- 


'268 
•286 

•270 

•341 

•272 

•272 

•272 

•272 

•274 

•274 

•275 
•349 

•325 

•325 

•281  ' 

•331 

•288 
•337 
"264 
•284 

•271 
•320 
•290 
•304 

•294 
•372 
'28) 
•283 


•318 
•362 

•333 
•366 


Source  ol  flooding  and  location 


Big  Creak  Trbulary  No.  t: 

At  confluence  with  Big  Creek  Tributary  No.  5  . 

At  the  upstream  corporwe  tmits  

Big  Creek  Tritulary  No.  7: 

At  corfluenca  with  Bq  Creek  _ - 

Al  upetrea«»  eroaamg  of  Slate  RouW  18  ~ 

Town  Craak  JrauUff  No.  5: 

Al  oonRuanoa  witi  Town  Creek 

Approxanalely  100  fert  dcwmslream  ol  Minoa 

Central  Gull  Railioad 

Eiibanks  Crsek: 

Al  confluence  with  Pearl  River „ 

Appraximataiy  425  teat  downakaam  ol  Wood 

Dale  Onve 

Twtrt  LaMes  Creek  G: 

At  eortluerxje  w«k  PeaK  f*>af 

UDStream  sida  cf  Konwood  On«e 

Twm  Lakes  Creek  ht 

At  corflijerce  wih  Pearl  Rivar — 

Approximaley    0.3   miie   upstream   of  cor>- 

ftuance  w«h  Pearl  nvar 

Sefhavsn  Creek: 

Al  oonfluenoa  with  Paart  Rivar . 

Appra«.mateiy   165  leal  Mpskaam  ol  LLS. 

Roue  55 

Hsi\gaig  Mosa  Creek: 

Al  contuence  wilti  PoaM  River  

Approx.rnalely  300  feel  upstream  o(  Ridge- 
wood  Road 

tVh.'ts  Oak  Creek  (TriMtary  3  to  Hanging  Moss 

Creeir;: 

Al  confluence  with  Hanging  Moss  Creek  

Approumateiy   0.24    mOs   upaksam   ol   CM 

Cwiton  Road — . 

Maps  awBllabta  tor  kiapacOon  at  the  Budding 

Otfloars  dflca.  OepaniTi«nt  ol  Ranning  and 

Devekipinwit  429  SouOt  \«fast  SkeeC  Jack- 
son, tAssissippi 


iDeplhin 

tsolriwv* 

grotfid. 

•  Etevalimi 
miael 
(NGVO) 


Madison  (dty).  Madtaon  County  (FEMA 
Docket  Ma  70a«) 

CuMsy  Oaek: 
Approximately  370  leel  upstream  «l  Natckai 

Trace  ParKway  — 

At  downstream  nda  ol  Hoy  Road 

SfraaraS.' 
Approximately  0.9  mile  above  conHuerioe  with 

Bear  Creek 

Approximately   1.1    milea   above  oonlluenoe 

wkh  Be«  Craak  

Stream  T: 
\]pro»maialy  1  mHa  abova  eonfluawca  witt 

(ev  Ciask 

Approximalely   1.2   mites  above  conflueiKse 

with  Bew  Creek  _ - 

Haam  Creek. 
Apprommately  360  feel  upakeam  of  Natckai 

Trace  Partiway  - — 

Appranmaieiy   0.7   mile   upeaaem   ol  con- 
fluence ol  iieam  Creek  Tnbwiary  — 

Haam  Creek  Trtxtarr. 

Al  confluence  wkh  Heom  Cra^ »»....»..... 

At  Moy  Road  

Srashaar  Craak.' 
ApKMimataH  250  toal  <Dii»kaltaaw  el  Old 

Cantor  Road — - - 

Approximately  250  leal  downstream  of  Gravel 

Road ..— 

Map*  kvakoUa  tbr  kwpaeltaA  01  I^Mc  Works 
Ospartmont  525  Past  Oak  RoaA  ktodaen, 
Mississippi. 


ktodtaoM  CouMy,  (anlnooipaiMM  api 
(FEMA  Dockat  Na  7066) 

SstcMky  Creek  IrtMrtty  1: 

Upslraani  aala  ol  Foras  Roa* 

Approximately  OJA  Mia  upsWaam  ol 
Roue  16 - — 

Stream  7: 

800  feel  above  confluenoa  wWt  Skoam  I 

Approximately  SCO  teal  ^^ttrean  ol  Ragsdale 
Ray  Road  

Stream  Or 
Approximalely   500  feel  upstream  d  con- 


•356 
•403 

•340 
•361 

•291 

•380 

•278 

'278 

•281 
•317 

•281 

•281 

•277 

'277 

•283 

•263 

•283 
-283 


'237 
*336 


'28S 
-293 

•301 
•305 

'301 

•326 

•312 
•387 

•303 
•352 


Approximalaly      1.5 

Gkjckstadt  Road 

CUtoy  Oaak 
Al  ooniuanoa  wIVi  Brashoor  Ctaek 


•232 
•243 
•246 

266 

-268 
•321 
•297 
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Sourcs  01  Hooding  and  location 


Approximatety  370  (eel  upstream  of  Natchez 

Trace  Partowy _ „ 

Stream  ft 

Al  confluence  with  Stream  Q 

Approiimatety    1.5   miles  upstream   of  con- 
fluence mrttfi  Stream  Q  

Stream  I: 

At  confluence  with  Bear  Creek  ._ 

Approximately  0.45  mile  upstream  of  Inter- 
state Route  55 

Stream  O 

At  oonfluonoe  «»*  Bear  Creek  

Approximately  t  mile  upstream  of  Gluckstadi 

Hoad __ 

Stream  N: 

At  confluence  witn  Bear  Creek 

Apofoxirr\3tety  0.4  mile  upstream  of  Cfiurch 

Road _ 

Stream  S: 

Al  oonfluenoa  wilti  Beer  Creek 

Appr^imateiy   1.1    miles  above  confluence 

with  Bear  Creek  

Haam  Creek: 
Approximalety  100  feet  above  l*atcf>ez  Trace 

Parkway 

Approximately  500  feet  above  Natctiei  Trace 

Partrway  

Simam  P- 

At  conlloence  with  Bear  Creek  

Aporoximalely  350  teal  upstream  of  Claiks- 

Oale  Road 

Sfmam  T 

At  confluence  with  Beer  Creek  

Approximatety   1-2   miles  upstream  of  con- 
fluence with  Bear  Creek 

Balcttator  Creek  TntxAary  2: 
Approximatefy   l.OOO  feet  upstream  01  con- 
fluence wiBi  Batcheky  Creek  

Approximately   0.7   mile   upstream   o<  con- 
fluence with  Batct^ekx  Creek 

Naam  Creak  Trtxltary. 

At  Hoy  Road  

Approximatety  600  tee*  upstream  of   Hoy 

Road 

Sras/iaar  Crask.' 
Approximately  1,100  (eat  upstream  of  con- 

f^ierKe  of  CuUey  Creek 

Approximatety  2  6  miles  upstream  of  Inter- 
state Route  56  (southbound)  

Bear  Creek: 

At  Metndl  Road  „ 

Approximately  1.8  miles  upstream  of  Boze- 

man  Road 

SBlcTiMy  Creak; 

Ai  confluence  of  TUda  Bogue  

Approxintately  0.7   mle  upstream   of  Miter 

Street _ 

Hanging  Moss  Creek  Tributary  4: 
Approximately  200  tee*  downstream  of  Ham 

Road 

Approximately  1,100  feel  downstream  of  Ok) 

Aooncy  Road _ 

Map*  •va«ab«e  tor  Inapacttm  at  the  Chancery 
Clerks  Office,  luladison  County  Courthouse. 
Canton.  Mississippi. 


i  Depth  in 

wet  above 

ground. 

'Elevatkin 

in  teat 

(NGVO) 


Rktgeland  (ctty),  Madlaon  County  (FEMA 
OodiM  Na  7066) 

Purple  Creek  Tributary  1: 
Approximatety  015   mila  above  confluence 

•nth  Puiple  Creek „ 

At  confluence  with  Purple  Creek  

Purple  Creek  Tnbutary  6: 

At  confluence  with  Purple  Creek  

Approximately  0.2  mile  above  conlUienoe  with 

Purple  Creek  

Purple  Creek  Trtujtary  7: 

At  confluence  with  Purple  Creek 

Approximately  0.09  mile  above  oonlh>enoe 

with  Purple  Creek 

Scrtooi  Creak- 
Approximately  450  feel  upstream  of  County 

Ijne  Hoad _ 

Approximately   560  feel  upstream  of   Lake 

Hartxxir  Drive .^ 

Bea'^er  Creek: 

Al  confluence  with  Brastiear  Creek  

Approximately  1.600  feel  upstream  of  IHinois 

Central  Gulf  Rakoad  ...._ 

Saatw    Crsek    Tributary    (formerly    Brashear 
Creek): 


•312 

'306 

•326 
•328 
•327 
•330 

•292 
•322 
•303 
•327 


•297 

•288 

•306 

•237 

•274 

•264 

•295 

•261 

•283 

•278  I 

•293  i 

•300 
•301 
•259 
•296 
•284 
•306 

•234 
•240 
•327 
•328 

•297 
•395 
•209 
•320 
•206 
•234 

•354 
•366 


Source  of  flooding  and  kxatnn 


At  confluence  with  Beaver  Creek  

Approximately  011    mile  above  oonfluwioe 

with  Beaver  Creek „ _.. 

Brasttaar  Creek: 

At  County  Ijne  Road  _ 

Approximately  0.7  mile  upstream  of  con- 
fluence wrth  Beever  Creek 

Maps  available  tor  Inspacflon  at  the  Pubkc 

AcxVs  Department,  City  Hall.  Rogeland,  l*s- 

sissippi. 


NEW  JERSEY 


New  ProvMenc*  (borough).  Union  County 
(FEMA  OoclM  No.  7071) 

Passaic  fiver: 

At  downstream  corporate  limits  

Approximately  20  feet  downstrean  of  Central 

Avenue  

Salt  Brook: 
Approximately    250    feel    downstream    of 

Spnngfiekl  Avenue  

Approximately  40  feel  downstream  of  CON- 
RAIL  _ 

tVasf  Branch  SM  Brook: 

At  confluence  with  Sad  Brook  

Approximately  320  teel  upstream  of  Morris 
Avenue  „ „ 

Map*  avallabta  tor  Inapectlon  at  the  Engineer- 
ing Department,  fiAjntspal  BuMmg.  Second 
Fkxx.  360  Ekwood  Avenue,  New  Providence. 
New  Jersey. 

OHIO 


•  Depthm 
feat  above 

ground. 

•Elevation 

in  feet 

(NGVO) 


Source  of  flooding  and  kxation 


•317 
•318 
•287 

•306 


Munroa  Fans  (dty).  Summit  County  (FEMA 
Docket  No.  7066) 

Cuyahoga  River 
Approximately  900  feet  downstream  of  down- 
stream corporate  limits 

Approximately  SO  feel  upstream  of  upstrewn 

corporate  hmits 

Map*  avallaMa  tor  Inspaclton  at  the  City  hiall, 
43  lAjnroe  Falls  Avenue,  Munroe  Falls.  Of«o. 


SOUTH  CAROLINA 


Oorchestar  County  (unlneorporatsd  areas) 
(FEMA  Dockal  f«o.  70U) 

Ashley  ffver 

Al  county  boundary 

Just    downstream    ol   confluence   of   Eagle 

Creek _ 

Coosaw  Creek: 

About  1,300  feet  downstream  of  Dorchester 
Road 

Just  upstream  of  trail  rx>ad 

Eagle  Craaiir. 

Al  mouth  

At  county  boundary _ „ 

Unnamed  Tnbulary  to  Ashler  fHver 

Just  upstream  of  State  Road  13  

About  1,500  feet  upstrean  of  oonfluenoa  of 

Tnbutary  No.  1   ....„ __ 

Hurricane  Branch: 

Just  upstream  of  Tudor  Road 

Just  downstream  of  unpaved  road  extending 

from  Longleal  Hoad  

Chandler  Bndge  Creek: 

Just  upstream  of  Mies  Jamison  Road 

About  2,100  feet  upstream  of  Mies  Jamison 

ftoad 

fiumprta  Hill  Creek: 

Just  downstreem  of  Norfolk  Souttiem  Ftailvray 

Jusi  downstream  of  Ijwrence  Dnve  

Nsgro  Branch: 

Just  downstream  of  Orangeburg  Road  

Just  downstream  of  Whjte  Boulevard 

PlafrBrancn 

Just  downstream  of  Orangeburg  Road  

Just  downstream  of  Lake  Dnve 

SlarM<)y  Branch. 

About  1,600  feet  downstream  of  State  Road 
58  

About  1 .0  mile  upstream  of  State  Road  58 

Gr«er?  aiy  Srancfi: 

At  mouth  _ 

Just  downstream  of  Short  Street 

TrtxAaryNo^ 

At  nwuth  „ _ 


•208 

•211 

•211 
*2S8 

•213 
•233 


•1.007 


•7 
•9 

•10 
•17 

•8 
•22 

•38  ' 

•54  1 

•47 

I 
•71 

•25 

•28 

•59 

•67 

I 
•42 
•74 

•42 
•54 


•25 


Just  downstream  of  Dorchester  Hoad 

Edisto  fiver 

At  county  boundary _ 

Just  downstream  of  State  Road  29 _ 

Four  Hole  Sw*TV. 

About  2,400  laal  downstream  of  State  Road 
19  _.... 

Xist  downstream  of  U.S.  Route  78 

A*  Swamp: 

Xist  upstream  of  US  Route  15 _ _ 

>iSt  dommstream  of  State  Ftoad  16 _ 

Tnbutary  No.  3: 

At  mouth  „ _„ 

Aist  upstream  of  nil  road 

Saapif  Craak.' 

At  county  boundary  . 


-  About  1,900  feat  upstream  of  trail  road  

Thbuta/y  No.  4; 

At  mouth  _ 

Atwut  1,550  feet  upstreem  of  ntouth 

Tnbutary  No.  5: 

At  mouth  

Xst  downstream  of  State  Route  22 „. 

Tributary  No.  ft- 

At  mouth  „ 

Xst  downstraam  of  McMMon  Straal  ..„ 

Tnbutary  No.  1: 

At  mouth  _ 

About  1,450  feel  i«>streem  of  mouth „ 

Maps  available  tor  mapaellon  at  the  County 
Banning  Department,  PO  Box  2220.  Sum- 
merwlle.  South  Carokna. 


TENNESSEE 


Mt  JulM  (dty),  Wilson  County  (FEMA 
Docket  No.  7070) 
Sfonars  Cisek.- 

At  M.  Juliet  ftoad  

Approximately  i  65  miles  downstream  of  Pas- 
cal Dnve  


•  Depth  in 

laelabov* 

ground. 

•Clevainn 

in  teel 
(NGVD) 


•18 

•18 
•50 


•39 
•46 

•66 
'90 

•15 

•15 

•10 
•27 

•62 

•67 

•58 


•53 
•58 


•50 
•56 


Maps  svsUaMs  tor  Inspectton  at  the  I4t  Juket 
City  Han,  2040  ttorth  Ml  Juliet  Road,  ML  Ju- 
liet, Tennessee 


Wilson  County  (tmlnoorporatsd  areas) 
(FEMA  DockM  No.  7070) 

Sfonars  Creek: 

Just  upstream  of  RuBand  Road 

At  Ok)  Letianon  Dirt  Road „ 

Smking  Creek: 
Approximately  100  feel  upstream  of  Interstate 

40  „ 

Approximately  800  teel  upstream  of  Stumpy 

Ijne  

Cedar  Creek: 

Just  upstreem  of  North  Posey  Mill  Road 

Approximately  0.8  mile  upstrewn  of  t<tarth 
Posey  Hill  Road  

Mapa  available  (or  Inspactlon  at  the  Wilson 
County  Planning  Department,  236  E.  Main 
Street,  Room  5.  Lebanon,  Tennessee. 


•550 
•484 


•541 
•560 


•572 
•594 
•542 
•563 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  14, 1994. 
Robert  H.  VoUand. 

Acting  Deputy  Associate  Director.  Mitigation 

Directorate. 

IFR  Doc.  94-2861  Filed  2-7-94;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-3299;  I.D.  020394A1 

Grcundftsh  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Services  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishcrv-  f  )r  pollock  in  Statistical  Area  61 
of  theC-L  if  cf  Alaska  (GOA).  This  action 
is  necessan,'  to  prevent  exceeding  the 
interim  specification  for  pollock  in  this 
area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t),  February  4,  1994,  until 
superseded  by  the  final  1994 
specifications  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907) 
586-7228. 


SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Flan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
61  was  established  by  interim 
specifications  (58  FR  60575,  November 
17,  1993)  as  4,232  metric  tons  (mt), 
determined  in  accordance  with 
§672.20(c)(l)(ii)(A). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  672.20(c)(2)(ii).  that  the  1994  interim 
specification  of  pollock  in  Statistical 
Area  61  soon  will  be  reached.  The 
Regional  Director  established  a  directed 
fishing  allowance  of  3,832  mt,  and  has 
set  aside  the  remaining  400  mt  as 
bycatch  to  support  other  anticipated 


groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  61,  effective  from  12 
noon,  A.l.t.,  February  4,  1994,  until 
superseded  by  the  final  1994 
specifications  in  the  Federal  Register. 

Directed  fishing  standards  for 
applicable  gear  t3?pes  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CiH  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority  16  U.S.C.  1801  etseq. 
Dated:  February  3, 1994. 
Richard  H.  Schaefier, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

IFR  Doc.  94-2870  Filed  2-3-94;  2:43  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  o(  ttte  proposed 
issuance  o(  njies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporturvty  to  participate  tn  tfie 
rule  nnatdng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1945 
RIN  0S75-AB72 

Revisions  to  the  Direct  Emergency 
Loan  Instructions  To  Implement 
Administrative)  Decisions  Pertaining  to 
the  Applicant  Loan  Eliglbiiity 
Calculation,  Appraisals,  and  Crop 
Insurance 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  emergency  loan  (EM) 
regulations  to  revise  the  applicant 
eligibility  calculation  and  appraisal 
requirements  and  to  require  crop 
insurance.  This  action  is  necessary  to 
ease  the  EM  eligibility  requirements,  to 
expedite  EM  application  processing 
time,  and  to  reduce  losses  to  family-size 
fanners  and  the  Government.  The 
intended  effect  is  to  provide  assistance 
to  a  greater  number  of  fanners  affected 
by  major  disasters  in  a  timely  manner. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  23. 
1994. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief. 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA.  room  6348.  South  Agriculture 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  20250. 
All  written  comments  made  pursuant  to 
this  notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT.' 
David  R.  Smith.  Senior  Loan  Officer, 
Fanner  Programs  Loan  Making  Division, 
Fanners  Home  Administration,  USDA, 
room  5428,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250.  telephone  (202) 
720-5114. 


SUPPI^MENTARY  MFORMATION: 
Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  and  the  Office  of  Management 
and  Budget  (0MB)  has  determined  that 
if  is  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department,  OMB  has  determined  that 
this  proposed  rule: 

(1)  Would  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and 

(2)  Is  a  significant  public  policy  issue 
as  related  to  the  direction  of  the  EM 
loan  program. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  In  the  final 
rule  related  to  Notice.  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983). 
Emergency  Loans  are  excluded  fix)m  the 
scope  of  Ebcecutive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  program  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.404 — ^Emergency  Loans. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  acconiance  with 
the  National  Environmental  Policy  Act 
of  1969.  Public  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  E.O. 


Paperwork  Reductioa  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C 
chapter  35  and -have  been  assigned  OMB 
control  number  0575-0090.  in 
accordance  with  the  Paperworit 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  proposed  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirement  from 
those  approved  by  OMB. 

Discussion  of  Proposed  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C  553  with 
respect  to  such  rules.  FmHA  is 
publishing  this  proposed  rule  with  a  15- 
day  comment  period.  This  proposed 
rale  relieves  the  restriction  of 
considering  disaster  related  assistance 
or  compensation  in  the  EM  eligibility 
calculation.  Furthermore,  the  Agency 
has  concluded  that  the  need  to  provide 
immediate  assistance  to  farmers  who 
have  suffered  severe  production  and 
physical  losses  as  a  result  of  natural 
disasters  also  justifies  the  shortened 
comment  period  under  5  U.S.C  553(d) 
as  discussed  below. 

Major  agricultural  disasters  during  the 
1993  crop  year,  including  extensive 
flooding  and  rainfall  in  9  Midwestern 
States  and  drought  in  3  Southeastern 
Slates,  will  result  in  a  significant 
increase  in  demand  for  FmHA  direct 
loan  assistance.  In  the  9  flood  states 
alone,  over  8  million  acres  of  crops  were 
lost  or  not  planted  in  1993.  Estimates 
indicate  that  the  1993  Ooods  were  the 
second  castliest  weather  disaster  in  the 
history  of  the  United  States.  Preliminary 
estimates  are  that  as  many  as  lO.OUO  of 
the  affected  fanners  may  require 
financial  assistance  from  FmHA.  ^ 

The  need  for  a  change  in  the  "^ 

regulations  is  immediate.  Farmers  have 
concluded  1993  operations,  and  are 
consulting  with  their  lenders  to  plan  for 
1994.  Fanners  who  have  suffered  severe 
production  losses  are  in  dire  need  of 
disaster  program  assistance  to  repay 
creditors  and  suppliers  annual 
production  loans,  open  supplier 
accounts,  and  installments  due  on 
intermediate  and  long  term  debts  and  to 
otherwise  repair  and  continue  tlieir 
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fanning  and  ranching  operations.  FmHA 
is  receiving  loan  requests  at  an 
increasing  rate.  The  Agency  wants  to 
give  the  public  an  opportunity  for  input 
on  the  proposed  change  but  FmHA 
needs  regulations  in  place  for  spring 
planting,  so  a  reasonable  compromise 
was  the  15-day  comment  period. 

Because  of  me  scope  of  the  situation 
and  the  impact  on  local,  regional,  and 
national  economies,  the  Agency  believes 
that  an  amendment  to  the  regulations 
after  a  shortened  comment  period  is  the 
only  way  to  assure  that  affected  farmers 
receive  the  assistance  the-  need  on  a 
timely  basis  to  recover  from  these 
disasters.  Any  further  delay  in  the 
timing  of  this  amendn  ■'nt  will  reduce 
the  Agency's  ability  to  meet  the  needs 
of  those  affected,  thus  imposing 
additional  hardships  on  those  who  have 
already  suffered  substantially  firom  flood 
or  drought,  and  jeopardizing  individual 
and  community  Hnancial  recovery  from 
these  disasters.  The  proposal  to  require 
crop  insurance  on  the  coming  year's 
crop  as  a  condition  of  making  EM  loans 
is  necessary  to  protect  the  borrower  and 
the  Government.  The  requirement  and 
its  exceptions,  however,  will  not  delay 
the  making  or  reduce  the  number  of  EM 
leans. 

The  making,  supervision,  and 
6*  rvicing  of  farm  loans  to  FmHA 
borrowers  is  governed  primarily  by  the 
Consolidated  Farm  and  Rural 
Development  Act  (CDNACT)  (7  U.S.C 
1 321  et  seq.).  In  particular,  7  U.S.C 
^  370  provides  that  the  Secretary,  and 
through  delegation  FmHA,  shall  extend 
emergency  loans  "to  any  applicant 
seeking  assistance  based  on  production 
losses  if  the  apphcaui  shows  that  a 
single  enterprise  which  constitutes  a 
basic  part  of  the  applicant's  fanning, 
ranching,  or  aquaculture  operation  has 
sustained  at  least  a  30  per  centum  loss 
of  normal  per  acre  or  per  animal 
production,"  or  a  lesser  per  centum  as 
determined  by  FmHA.  as  a  result  of  the 
disaster  and  other  eligibility  criteria  are 
met.  Under  the  statute,  FmHA  also  must 
make  production  loss  loans  based  on  80 
per  centum,  or  such  greater  per  centum 
as  determined  by  FmHA,  of  the  total 
actual  production  loss  sustained  by  the 
eligible  applicant. 

The  existing  emergency  (EM)  loan 
regulations  state  that  all  financial 
disaster  assistance/compensation  will 
be  considered  in  determining  the 
applicant's  eUgibility  for  EM  assistance 
and  again  in  calculating  the  maximum 
amount  of  loss  loan  entitlement.  Once 
eligibility  is  established,  then  all  single 
enterprises  showing  a  production  loss 
are  considered  in  the  calculation  to 
determine  the  maximum  loss  loan 
entitlement. 


The  Agency  has  concluded  that 
modifications  to  the  current  provisions 
are  in  order.  In  the  13  years  (since  2/13/ 
80}  that  FmHA  has  employed  the 
present  calculation  for  determining 
eligibility,  there  have  been  numerous 
instances  where  producers  would  have 
suffered  qualifying  losses  yet  were 
deemed  ineligible  for  an  emergency  loss 
loan  only  because  the  dollar  loss  was 
reduced  by  the  amount  of  disaster 
related  assistance/compensation  so  that 
the  30  percent  loss  level  was  not 
reached.  Based  on  this  experience,  it  is 
the  Agency's  opinion  that  ihe  ability  of 
FmHA  to  carry  out  the  underlying  intent 
of  the  program — to  provide  loans  to 
farmers  who  have  suffered  losses  due  t6 
natural  disasters  and  who  cannot  obtain 
credit  from  private  sources — has  been 
seriously  hindered.  For  this  reason,  the 
Agency  has  concluded  that  it  can  best 
serve  these  farmers,  and  thereby  meet 
the  goals  of  the  program,  by  revising  its 
regulations  as  follows.  ^^ 

The  Agency  proposes  to  amend  7  CFR 
part  1945,  subpart  D,  §  1945.163,  by 
revising  the  applicant  eligibility 
calculation  to  consider  only  the  dollar 
loss  of  a  single  enterprise  based  on  the 
difference  in  income  between  the 
disaster  year  and  the  normal  year. 
Disaster  related  assistance/ 
compensation  would  not  be  considered 
in  the  eligibility  calculation.  The 
maximum  loss  loan  entitlement, 
however,  still  would  be  the  svun  of 
production  losses  to  all  enterprises  less 
any  disaster  related  assistance/ 
compensation  and  costs  not  incurred. 
This  change  is  necessary  to  respond  to 
the  extreme  financial  stress  of  many 
farmers  affected  by  repetitive  natural 
disasters. 

By  changing  the  EM  loan  eligibility 
calculation,  more  applicants  will  be 
permitted  to  qualify  for  loan  assistance. 
This  revision  to  the  regulation  complies 
with  the  Robert  T.  Stafford  Disaster 
ReUef  and  Emergency  Assistance  Act, 
42  U.S.C.  5155.  prohibiting  the 
duplication  of  Federal  disaster  benefits. 
The  amount  of  the  individual  EM  loss 
loan  entitlement  will  continue  to  be 
reduced  by  the  amount  of  any  disaster 
related  assistance  or  comp>ensation 
received  or  to  be  received  by  the 
applicant.  The  Agency  considered 
limited  legislative  history  related  to  EM 
loan  legislation  (Pub.  L.  94-68.  August 
5, 1975)  which  suggested  that  a  person 
who  had  Federal  crop  insurance  which 
covered  a  portion  of  the  disaster  loss 
might  become  ineligible  by  not  meeting 
the  20  percent  damage  test  (now  30 
percent).  The  legislative  history, 
however,  was  found  unpersuasive  and 
insufficient  to  require  the  Agency  to 
continue  its  practice  of  considering 


other  disaster  benefits  at  the  point  of  EM 
eligibility  when  not  specifically 
required  by  statute.  The  Agency 
proposes  these  changes  with  the  belief 
that  more  farmers  in  need  will  be 
assisted  and  a  prudent  loan  making 
program  will  be  preserved  within 
statutory  constraints. 

The  Agency  also  proposes  to  amend 
§  1945.169  by  requiring  applicants  to 
purchase  multi-peril  crop  insurance 
\vhen  receiving  EM  loan  assistance. 
CONACT  section  321(b)  states  that  an 
applicant  shall  be  ineligible  for  EM  loan 
assistance  for  crop  losses  to  an  annual 
crop  planted  or  harvested  after 
December  31, 1986,  if  crop  insurance 
was  available  to  the  applicant  under  the 
Federal  Crop  Insurance  Act.  However, 
the  Disaster  Assistance  Acts  of  1988  and 
1989;  the  Food  Agriculture, 
Conservation,  and  Trade  Act  (FACT 
Act)  of  1990;  the  Dire  Supplemental 
Appropriations  Act  of  1991;  and  the 
Supplemental  Appropriations,  Transfers 
and  Recessions  Act  of  1992  waived  this 
Q'op  insurance  requirement  for  losses  to 
aiuiual  crops  planted  for  harvest  in 
years  1988-1993. 

While  these  statutes  waived  the 
eligibility  requirement,  the  Disaster 
Assistance  Acts  of  1988  and  1989  and 
the  1990  FACT  Act  required  eligible  EM 
applicants  to  agree  to  purchase  crop 
insurance  as  a  loan  condition,  subject  to 
certain  exceptions.  (The  loan  would  be 
made  on  the  condition  that  the  borrower 
obtain  crop  insurance  in  the  future,  if 
not  already  insured.)  The  Dire 
Supplemental  Appropriations  Act  of 
1991  and  the  Supplemental 
Appropriations,  Transfers  and 
Recessions  Act  of  1992  did  not  have  this 
requirement.  However,  upon 
implementing  changes  required  by  the 
1991  Act,  the  Agency  administratively 
required  eligible  appUcants  to  obtain 
crop  insurance  on  their  1992  crop  in 
order  to  receive  an  EM  loan.  This 
administrative  language  was 
inadvertently  omitted  when  making 
regulation  changes  required  by  the  1992 
Act. 

The  Agency  believes  it  is  prudent  for 
appUcants  to  purchase  crop  insurance 
on  the  coming  year's  crop  and  proposes 
to  once  again  require  it  as  an  EM  loan 
condition.  Currently,  FmHA  only 
encourages  EM  borrowers  to  obtain 
FQC  crop  insurance  or  multi-peril  crop 
insurance,  if  available.  Most  FmHA 
applicants  have  limited  resources  and 
are  unable  to  fully  recover  from  major 
disasters.  Purchasing  crop  insurance 
will  reduce  the  applicant's  risk  of 
incurring  devastating  losses,  and  will 
also  protect  the  Government's  interest. 
The  Agency,  however,  has  provided  for 
two  exceptions.  If  crop  insurance  is  not 
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available,  the  Agency  will  not  require  it. 
In  addition,  if  the  premium  cost  of  the 
insurance  would  prevent  the  applicant 
from  showing  ability  to  repay  the  loan, 
the  Agency  will  waive  the  requirement. 
The  Agency  wants  to  provide  assistance 
to  such  applicants  if  they  can  otherwise 
project  repayment  ability.  Thus,  the 
crop  insurance  requirement  will  not 
delay  the  making  of  needed  EM  loans  or 
limit  the  number  of  loans  made  since 
crop  insurance  is  only  a  loan  condition 
which  will  be  waived  in  the  two 
instances  noted  above. 

The  Agency  also  proposes  to  amend 
§  1945.175  by  revising  the  requirement 
for  two  complete  appraisals  when  the 
first  appraisal  reflects  adequate  security 
for  the  loan(s).  Section  324  (d)  of  the 
CXDNACT  states  that  farm  security, 
including  land,  livestock,  and 
equipment,  for  EM  loans  will  be  valued 
based  on  the  higher  of  the  value  of  the 
assets  on  the  day  before  the  Governor 
requests  assistance  and  the  value  of  the 
assets  one  year  before  such  day.  While 
the  two  values  must  be  considered,  the 
values  need  not  be  based  on  two 
complete  appraisals. 

The  profKJsed  change  indicates  that 
when  a  real  estate  appraisal  to  establish 
the  value  on  the  day  before  the 
Governor's  EM  designation  request 
reflects  adequate  seoirity  for  the  loan, 
the  basis  for  the  second  value  for  one 
year  and  one  day  before  the  subject 
request  will  be  documented  in  an 
attachment  to  the  appraisal.  When  the 
first  appraisal  does  not  reflect  adequate 
security  only  the  applicable  parts  of  a 
second  Form  FmHA  1922-1,  "Appraisal 
Report  -  Farm  Tract,"  reflecting  the 
changes  between  the  two  dates,  will  be 
completed  to  establish  the  value  one 
year  and  one  day  before  the  Governor's 
request  In  cases  where  there  is  a 
physical  loss  of  real  estate  and  funds 
will  be  used  for  development,  the 
recommended  market  value  will  be  as 
improved.  This  is  consistent  with 
general  appraisal  practices  and  ciirrent 
Form  FmHA  1922-1  which  includes  a 
provision  for  the  contributory  value  of 
buildings  as  improved. 

With  respect  to  chattel  appraisals, 
when  the  value  one  year  and  one  day 
before  the  Governor's  reouest  reflects 
adequate  security,  the  value  one  day 
before  the  Governor's  request  will  be 
established  on  Form  FmHA  1945-15. 
"Value  Determinadon  Worksheet."  by  a 
reasonable  estimate.  This  change  will 
reduce  Agency  processing  time  and  cost 
in  relation  to  Emergency  loans. 

Lbt  of  Subjects  in  7  CFR  Part  1945 

Agriculture,  Disaster  assistance.  Loan 
programs — Agriculture. 


Therefore,  part  1945,  chapter  XVIII, 
title  7,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1045— EMERGENCY 

1.  The  authority  citation  for  part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C.  1480; 
5  use.  301:  7  CFR  2.23;  7  CFR  2.7a 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Authortzations 

2.  Section  1945.163  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1945.163  Determining  qualifying  losses, 
eligibility  (or  EM  loan(8)  and  ttte  maximum 
amount  of  eactu 


(d)  Compensation  for  losses.  All 
financial  assistance'provided  through 
any  disaster  relief  program  and  all 
compensation  for  disaster  losses 
received  from  any  source  by  an  EM  loan 
applicant  will  reduce  the  applicant's 
loss  by  the  amount  of  such 
compensation.  All  such  compensation 
will  be  considered  in  determining  the 
maximum  amount  of  loss  loan 
entitlement.  Disaster  related  assistance/ 
compensation  will  not  be  considered  in 
the  EM  eligibiUty  calculation.  The 
amount  of  any  disaster  program  benefits 
received  from  ASCS.  including  the 
Emergency  Feed  Assistance  Program 
(EFAP),  Emergency  Conservation 
Program  (ECP),  and  Disaster  Program 
payments  will  be  considered  as 
compensation  for  losses  (ASCS 
Deficiency  Payments  are  not  to  be 
considered  as  compensation). 

3.  Section  1945.169  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

S  1945.189    Security. 

(j)  Crop  insurance.  All  recipients  of 
EM  loans  must  agree,  as  a  condition  of 
the  loan,  to  obtain  multi-peril  crop 
insurance  under  the  Federal  Crop 
Insurance  Act  for  the  coming  year's 
crop.  When  one  of  the  conditions  of 
paragraph  (j)(l)  of  this  section  exists,  the 
approval  ofticial  will  document  in  the 
applicant's  file  the  basis  for  not 
requiring  crop  insurance. 

(1)  AppUcants  will  not  be  required  to 
obtain  crop  insiuance  when  any  one  of 
the  following  conditions  exists: 

(i)  Crop  insurance  is  not  available  for 
the  crop,  i.e.,  there  is  no  open  season 
and  no  opportunity  to  acquire  crop 
insurance. 

(ii)  The  financial  projections  on 
which  the  loan  approval  is  based 
indicate  that  the  premium  cost  of  the 
required  insurance  would  pravsot  ths 


applicant  from  projecting  a  feasible 
plan,  and  thus  disqualifying  the 
applicant  for  loan  assistance. 

(2)  When  crops  are  the  primary  source 
of  repayment  for  EM  loans.  FmHA  will 
require  an  "Assignment  of  Indemnity" 
on  the  borrower's  crop  insurance 
policy(ies). 

(3)  When  EM  loans  are  based  on 
physical  losses  only,  crop  insurance 
will  only  be  required  when  loan  funds 
will  be  used  for  annual  production 
expenses.  In  such  cases,  the  same 
conditions  will  apply  as  stated  in 
paragraph  (j)(l)  of  this  section. 

(4)  When  the  payment  of  crop 
insurance  premiums  is  not  required 
until  after  narvest,  the  premiums  may  be 
paid  by  releasing  insured  crop(s)  sale 
proceeds,  notwithstanding  the  Umits  of 
§§  1962.17  and  1962.29(b)  of  subpart  A 
of  part  1962  of  this  chapter.  If  the 
borrower's  crop  losses  are  sufficient  to 
warrant  an  indemnity  payment,  the 
premium  due  will  be  deducted  by  the 
insurance  carrier  from  such  payment 
The  FmHA  County  Office  will  maintain 
a  record  on  Form  FmHA  1905-12, 
"Monthly  Expirations,"  of  the  dates 
which  each  borrower's  crop  insurance 
premium(s)  is  due.  This  is  in 
accordance  with  FmHA  Instruction 
1905-A.  a  copy  of  which  is  available  in 
any  FmHA  office. 

(5)  When  an  af^licant  purchases  the 
necessary  crop  insurance  as  a  condition 
to  receiving  an  EM  loan  and,  after  the 
EM  loan  is  closed,  allows  the  policy(ies) 
to  lapse  or  be  cancelled  before 
completion  of  the  production  year,  the 
borrower  will  become  immediately 
Uable  for  full  repayment  of  all  principal 
and  interest  outstanding  on  any  EM  loan 
made  on  the  condition  of  obtaining  crop 
insurance.  The  loan  approval  official 
will  insert  this  requirement  in  item  41 
of  Form  FmHA  1940-1,  "Request  for 
Obligation  of  Funds,"  which  is  signed 
by  the  applicant  and  the  FmHA  loan 
approval  official. 

4.  Section  1945.175  is  amended  by 
revising  paragraphs  (c)(2),  and  (c)(4)  to 
read  as  follows: 

I194S.17S    Options,  ptafwiing  and 
(c)       Appraisals. 


(2)  Real  estate  appraisals  will  be 
completed  as  provided  in  subpart  E  of 
part  1922  of  this  chapter.  However,  the 
value  of  assets  that  secure  EM  loaiu 
associated  with  a  disaster  having  any 
portion  of  its  incidence  period  occurring 
on  or  after  May  31, 1983,  must  be  based 
on  the  higher  of  two  values,  ail  of  which 
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must  be  part  of  the  file.  These  values 
will  show: 

(i)  The  asset  value  on  the  day  before 
a  State  Governor's,  Indian  Tribal 
Council's,  or  an  FmHA  State  Director's 
first  EM  designation  request,  which  is 
associated  with  the  naming  of  one  or 
more  counties  in  a  State  as  a  disaster 
area  where  eligible  farmers  may  quaUfy 
for  EM  loans;  or  the  asset  value  one  year 
(365  days)  and  one  day  before  the 
designation  request. 

(iijForm  FmHA  1922-1,  will  be 
completed  to  reflect  the  recommended 
market  value  (RMV)  as  of  the  day  before 
the  Governor's  request. 

(A)  When  the  value  one  day  before  the 
Governor's  request  reflects  adequate 
security  for  the  loan(s),  the  basis  for 
arriving  at  the  second  value,  one  year 
and  one  day  before  the  Governor's 
request,  will  be  documented  in  an 
attachment  to  the  appraisal. 

(B)  When  the  first  appraisal  does  not 
reflect  adequate  security  only  the 
appUcable  Fart(s)  2,  3,  5,  6.  7,  and  8  of 
a  second  Form  FmHA  1922-1.  will  be 
completed  to  reflect  changes  between 
the  two  dates,  and  establish  a  value  one 
year  and  one  day  before  the  Governor's 
request. 

(C)  In  cases  where  there  is  a  physical 
loss  of  real  estate  and  funds  will  be  used 
for  development,  the  RMV  will  be  as 
improved. 

(lii)  The  following  ty|>as  of  real  estate 
offered  as  collateral  for  securing  EM 
loans  will  be  appraised  at  the  present 
market  value  only: 

(A)  Farm  real  estate  the  applicant/ 
borrower  did  not  own  on  the  date  set 
forth  in  paragraph  (cM2)(i)  of  this 
section. 

(B)  Real  estate  "not  owned"  by  the 
applicant/borrower  (for  example,  a 
relative  if  offering  real  estate  as 
collateral  for  the  proposed  EM  loan). 

(C)  A  single  family  dwelling  located 
on  a  nonfarm  tract. 

(D)  Other  types  of  real  estate  such  as 
apartment  houses  and  commercial 
buildings.  The  County  Supervisor  will 
request  the  assistance  of  the  State 
Director  in  establishing  the  value  of 
such  real  estate. 

(iv)  Sales  data  utiUzed  in  the 
preparation  of  the  necessary  appraisal(s) 
should  conform  to  the  dates  set  forth  in 
paragraph  (c)(2)(i)  of  this  section,  to 
ensure  a  fair  market  value  of  the 
property  is  established.  In  addition,  it 
should  be  confirmed  that  said  sales 
resulted  from  reasonable  sales  efforts 
and  that  both  the  buyer  and  seller  were 
willing,  informed,  and  knowledgeable 
parties. 

(4)  Chattel  appraisals  will  be 
completed  on  Form  FmHA  1945-15, 


"Value  Determination  Worksheet,"  (EM 
loans  only)  when  chattels  are  taken  as 
security.  The  property  which  will  serve 
as  seoirity  will  be  described  in 
sufficient  detail  so  it  can  be  identified. 
Sources  such  as  livestock  market  reports 
and  publications  reflecting  values  of 
farm  machinery  and  equipment  will  be 
used  as  appropriate.  The  value  of  assets 
that  secure  EM  loans  associated  with  a 
disaster  having  any  portion  of  the 
incidence  period  occurring  on  or  after 
May  31, 1983,  must  be  based  on  the 
higher  of  two  values,  all  of  which  must 
be  made  part  of  the  file.  These  values 
will  be  based  on  the  time  f>eriods 
contained  in  paragraph  (c)(2)(i)  of  this 
section. 

(i)  In  those  cases  where  the  value  one 
year  and  one  day  before  the  Governor's 
request  reflects  adequate  security,  the 
appraiser  or  County  Supervisor  will 
reasonably  estimate  the  value  one  day 
before  the  Governor's  request. 

(ii)  Chattels  owned  by  the  appUcant, 
and  nonfarm  chattel  property  offered  as 
security  (such  as  planes,  house  trailers, 
boats,  etc.)  will  be  appraised  at  the 
present  market  value  only.  Chattels  that 
the  applicant/borrower  did  not  own  on 
the  dates  set  forth  in  paragraph  (c)(2)(i) 
of  this  section  will  be  appraised  at  the 
present  market  value  only. 

Dated:  Febr\iary  1, 1994. 
Bob  J.Nash; 

Under  Secretary  for  Sirtall  Community  and 
Bural  Development 

[PR  Doc.  94-2777  Filed  2-7-94;  8:45  am] 
WUMQ  COM  MIO-OT-U 


DEPARTMErrr  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  103 

PNS  No.  1384-«2] 

RIN  1115-^018 

Adjustment  to  the  Examinations  Fee 
Schedule;  Comment  Period  Extended 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMAflV:  On  January  10, 1994,  at  FR 
1308-1316,  the  Immigration  and 
Naturalization  Service  proposed  a 
regulation  adjusting  the  examinations 
fee  schedule.  To  ensure  that  the  public 
has  ample  opportxmity  to  fully  review 
and  comment  on  the  proposed 
rulemaking,  this  notice  extends  the 
public  comment  period  irom  February 
9, 1994  through  March  11,  1994. 


DATES:  Written  comments  must  be 
submitted  on  or  before  March  11, 1994. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
PoUcy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service.  425  I  Street,  NW.,  room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1384-92  on  your  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Atherton,  Chief,  Fee  Analysis 
and  Operations  Branch,  Office  of 
Finance,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  room  6240,  Washington,  DC 
20536,  telephone  202-616-2754. 

Dated:  February  2, 1994. 
Doris  Mdasaer, 

Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Dcx:.  94-2785  Filed  2-7-94;  8:45  amj 

BtUMQ  COM  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dodiat  No.  M-iAQL-l] 

Proposed  Class  E  Airspace 
Establishment;  Morris,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  prop>osed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airsf)ace  near  Morris, 
IL,  to  accommodate  an  amended  Very 
High  Frequency  Omnidirectional  Range 
Station-Airport  (VOR-A)  instrument 
approach  procedure  to  Morris 
Municipal-James  R.  Washburn  Field 
Airport,  Morris,  IL.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 
DATES:  Comments  must  be  received  on 
or  before  March  25,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  94-AGL-l,  2300  East  Devon 
Avenue,  IDes  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
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Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-1."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 


Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  near  Morris, 
IL,  to  accommodate  an  amended  VOR- 
A  instrument  approach  procedure  to 
Morris  Municipal-James  R.  Washburn 
Field  Airport,  Morris,  IL.  Controlled 
airspace  extending  fi-om  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techriical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9b65,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  600S    Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACL  IL  £5  Morris.  IL  [New] 

Morris  Municipal-James  R.  Washburn  Field 
Airport,  IL 
(let.  41»25'53"N..  long.  88''25'17"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.7  mile 

radius  of  the  Morris  Municipal-lames  R. 

Washburn  Field  Airport,  excluding  that 

airspace  which  overlies  the  Chicago,  IL.  Class 

E  airspace. 

•         •         •         •         * 

Issued  in  Des  Plaines.  Illinois  on  January 
25. 1994. 

John  P.  Cuprisin, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  94-2836  Filed  2-7-94;  8:45  am] 
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14  CFR  Parts  121, 129.  and  135 
[Docket  No.  26718;  Notice  No.  93-1 4A] 
RIN  2120-AE42 

Aging  Airplane  Safety 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking, 
extension  of  comment  period. 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  on 
Notice  No.  93-14  entitled,  "Aging 
Airplane  Safety"  (58  FR  51944;  October 
5, 1993).  This  comment  period  is 
extended  from  February  2, 1994,  until 
March  4, 1994.  The  extension  responds 
to  the  request  of  the  Regional  Airline 
Association  (RAA)  and  is  needed  to 
permit  RAA,  and  other  affected  parties, 
additional  time  to  develop  comments 
responsive  to  Notice  93-14. 


I 
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DATES:  The  comment  period  is  being 
extended  from  February  2, 1994,  to 
March  4. 1994. 

ADDRESSES:  As  Stated  in  Notice  No. 
93-14,  comments  should  be  mailed,  or 
delivered  in  triplicate  to:  Federal 
Aviation  Administration  (FAA),  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10),  Docket  No.  26718.  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket,  room 
915G,  weekdays  between  8:30  a.m.  and 
5  p.m.,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  Sobeck,  Flight  Standards 
Service,  Aircraft  Maintenance  Division 
(AFS-300),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-7355. 
SUPPLEMENTARY  INFORMATION:  On 
October  5, 1993,  the  FAA  issued  Notice 
No.  93-14,  entitled  "Aging  Airplane 
Safely"  that  proposed  changes  that 
would  require  persons  operating  older 
airplanes  to  certify  that  certain  airplane 
maintenance  actions  had  been 
performed;  would  allow  the 
Administrator  to  establish  an  airplane 
operational  limit  beyond  which 
additional  maintenance  actions  must  be 
accomplished,  would  implement  part  of 
the  FAA's  Aging  Airplane  Program  Plan; 
and  would  respond  to  the  Aging  Aircraft 
Safety  Act  of  1991.  The  proposed  rules 
are  intended  to  assure  that  older 
airplanes  are  properly  maintained:for 
continued  use  in  air  transportation. 

By  a  request  dated  January  21,  1994, 
RAA  asked  that  the  comment  period  be 
extended  30  days.  Because  of  heavy 
commitments  to  recent  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  activities,  and  many  questions 
from  its  member  airlines  on  the 
proposals.  RAA  had  not  completed 
analyzing  the  potential  effects  of  the 
proposed  rulemaking  and  could  not 
provide  substantive  comments  prior  to 
the  close  of  the  comment  period. 

The  FAA  has  determined  that  an 
extension  of  the  comment  period  will 
allow  RAA  and  its  members  additional 
time  for  a  more  thorough  review  of 
applicable  issues  and  questions  raised 
by  the  NPRM,  and  the  drafting  of 
responsive  comments.  The  FAA 
recognizes,  in  addition,  that  the 
intervening  holiday  period  may  have 
impeded  the  ability  of  interested 
p>ersons  to  formulate  comprehensive 
responses  to  the  issues  in  the  NPRM. 

In  order,  therefore,  to  give  all 
interested  persons  additional  time  to 
complete  their  conunents,  the  FAA 
finds  that  it  is  in  the  public  interest  to 
extend  the  comment  period. 


Accordingly,  the  comments  period  will 
close  on  March  4, 1994. 

Issued  in  Washington,  DC,  on  February  2, 
1994. 

Wiiliam  J.  White. 

Acting  Director.  Flight  Standards  Service. 
|FR  Doc.  94-2833  Filed  2-7-94;  8:45  ami 
BILUNO  CODE  «91»-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

I1N5-1-5192;  FRL-4S35-61 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  On  January  11,  1991,  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  submitted 
amendments  of  its  source  monitoring 
rules  and  sulfur  dioxide  (S02)  rules  to 
the  United  States  Environmental 
Protection  Agency  (USEPA)  as  State 
Implementation  Plan  (SIP)  revisions. 
Because  of  unsupported  emission  limit 
relaxations  and  enforceability 
deficiencies  in  the  amended  State 
regulations,  USEPA  is  proposing  to 
disapprove  this  SIP  revision  request. 
DATES:  Comments  on  this  revision  and 
on  the  proposed  USEPA  action  must  be 
received  by  March  10, 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J],  United  States  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
FOR  FURTHER  Mf  0RMAT10N  CONTACT: 
Mary  Onischak  at  (312)  353-5954.  (It  is 
recommended  that  you  telephone  before 
visiting  the  Region  5  Office.)  Copies  of 
the  SIP  revision  request  and  USEPA's 
analysis  are  available  for  inspection  at 
the  following  address: 

Regulation  Development  Branch, 
Regulation  Development  Section  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604. 

SUPPI.EMENTARY  INFORMATION: 

I.  Summary  of  State  Sutaiittal 

On  January  11. 1991.  IDEM  submitted 
its  amended  source  monitoring  rules 
and  sulfur  dioxide  (S02)  rules  to 
USEPA  as  Indiana  State  Implementation 
Plan  (SIP)  revisions.  The  submittal 
amends  326  Indiana  Administrative 


Code  (lAC)  Articles  3  and  7.  Because  the 
rules  contain  enforceability  deficiencies 
and  unsupported  emission  limit 
relaxations,  USEPA  proposes  to 
disapprove  the  January  11, 1991 
submittal. 

n.  Analysis  of  State  Submittal 

Indiana's  revised  monitoring  rule 
consists  of  326  lAC  3-1.1,  3-2.1,  and  3- 
3.  The  revised  sulfur  dioxide  rule 
consists  of  326  LAC  7-1.1,  7-2.  7-3.  and 
7-4.  The  following  paragraphs  describe 
the  individual  rules 

326  lAC  3-1.1 

326  LAC  3-1.1  requires  continuous 
emission  monitoring  for  sources  in 
several  categories,  including  large  fossil 
fuel-fired  steam  generators,  svlfuric  acid 
producers,  and  catalytic  cracking  units. 
Fossil  fuel-fired  steam  generators  of 
greater  than  100  million  British  Thermal 
Units  per  hour  (MMBTU/hr)  heat  input 
capacity  are  required  under  this  rule  to 
continuously  monitor  their  emissions 
for  opacity,  nitrogen  oxide,  sulfur 
dioxide,  and  oxygen  or  carbon 
monoxide  content.  The  rule  allows 
IDEM's  Commissioner  to  require 
additional  sources  to  use  continuous 
monitoring  equipment.  This  rule 
contains  the  minimum  emission 
monitoring  requirements  set  forth  in  40 
CFR  part  51,  appendix  P. 

326  lAC  3-1.1  requires  facilities  to 
report  excess  emissions  quarterly,  and 
allows  3-hour  block  averaging  of  ^ 

gaseous  measurements.  This  averaging 
time  is  consistent  with  the  SO2  National 
Ambient  Air  Quality  Standards 
(NAAQS).  Facility  owners  must  keep  all 
monitoring  records  on  file  for  2  years. 
These  requirements  are  consistent  with 
40  CFR  part  51,  appendix  P.  The  rule 
requires  facility  owners  to  submit  to 
IDEM  vmtten  standard  operating 
procedures  describing  calibration  and 
quality  control  procedures  for  the 
operation  of  all  required  continuous 
emission  monitors.  The  rule  also  sets 
forth  conversion  factors  to  be  used  with 
monitoring  data.  

326  lAC  3-1.1  refers  to  40  CFR  [part] 
60,  appendix  B  for  the  performance 
specifications  of  the  required 
monitoring  equipment,  and  specifies 
that  where  reference  is  made  to  the 
"Administrator"  in  40  CFR  (part)  60, 
appendix  B,  the  term  "Conmiissioner" 
is  to  be  inserted  for  the  purposes  of  this 
rule.  Such  substitution  is  allowed  by 
USEPA,  according  to  40  CFR  part  51. 
appendix  P,  paragraph  3.1.  The  USEPA 
has  set  forth  explicit  criteria  for  the 
Commissioner's  modification  of  the 
rule's  requirements  in  40  CFR  part  60, 
appendix  B.  However,  "Commissioner's 
discreti<m"  language  that  USEPA  finds 
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unacceptable  for  the  reasons  described 
in  section  in  below  appears  in  other 
portions  of  326  lAC  3-1.1.  e.g..  326  lAC 
3-1.1-1  (waivers)  and  326  lAC  3-1.1-2 
(alternate  instrument  response  settings), 
and  renders  these  rules  unapprovable. 

326  lAC  3-2.1 

326  lAC  3-2.1  provides  reporting 
requirements  and  specifies  the  facility 
operating  conditions  under  which 
emission  testing  should  be  performed. 
The  rule  also  prescribes  specific  testing 
procedures  for  particulate  matter,  sulfur 
dioxide,  nitrogen  oxides,  and  volatile 
organic  compounds.  It  specifies  that 
sources  should  use  emission  test 
methodologies  set  forth  in  40  CFR  (part) 
61.  appendix  A,  and  40  CFR  (part)  61, 
appendix  B.  This  is  incorrect.  The  rule 
should  cite  40  CFR  Part  60,  appendix  A, 
rather  than  40  CFR  [part]  61,  appendix 
A.  In  addition,  the  rule  allows  the  State 
to  authorize  alternate  emission  test 
methods,  changes  in  test  procedure,  or 
alternate  operating  load  levels  during 
tests.  Such  "Commissioner's  discretion" 
is  not  acceptable  to  USEPA,  for  the 
reasons  described  below  in  section  III. 

326  LAC  3-3 

326  lAC  3-3  prescribes  sampling  and 
analysis  procedures  for  coal  and  fuel  oil. 
Sources  with  total  coal-fired  capacity  of 
1500  or  more  MMBTU/hr  actual  heat 
input  must  collect  composite  samples 
daily,  in  accordance  with  specified 
American  Society  for  Testing  and 
Materials  (ASTM)  procedures.  Sources 
with  total  coal-fired  capacity  between 
100  and  1500  MMBTU/hr  actual  heat 
input  must  draw  coal  samples  at  least  3 
times  per  day  and  at  least  once  per  8- 
hour  period,  but  may  composite  and 
analyze  these  samples  monthly.  It  is  not 
acceptable  for  facilities  of  this  size  to 
perform  only  monthly  coal  analysis  to 
determine  compliance.  Monthly 
analysis  will  not  ensure  that  the  short- 
term  SO2  NAAQS  will  be  protected.  326 
lAC  3-3  does  not  specify  coal  sampling 
analysis  procedures  to  be  used  by 
facilities  with  total  coal-fired  heat  input 
capacity  less  than  100  MMBTU/hr. 
These  small  facilities  are  required  by 
326  LAC  7-2  to  report  coal  analysis  data, 
as  collected  pursuant  to  326  lAC  3-3, 
but  it  is  not  clear  whether  each  facility 
must  use  the  coal  sampling  and  analysis 
methods  prescribed  for  the  larger 
facilities  or  is  expected  to  provide  its 
own  alternative  method.  This  rule  also 
allows  "Commissioner's  discretion"  in 
prescribing  and  in  performing  alternate 
fuel  sampling  and  analysis  procedures. 
The  USEPA  believes  that  such 
discretion  is  unacceptable  for  the 
reasons  described  below  in  section  III  of 
this  document. 


326  lAC  7-1.1 

326  lAC  7-1.1  sets  forth  general  SO2 
emission  limits  for  fuel  combustion 
facilities  with  a  potential  to  emit  25  tons 
per  year  or  10  pounds  per  hour  of  SO2. 
Facilities  are  also  required  to  comply 
with  specific  emission  limitations 
pursuant  to  326  LAC  7-4,  if  appHcable. 
326  LAC  7-1.1  introduces  SO2  emission 
limits  for  oil-burning  facilities.  Facilities 
combusting  residual  oil  may  not  exceed 
1.6  pounds  SO2  per  million  British 
Thermal  Units  (Ib/MMBTU)  of  SO2.  and 
facilities  combusting  distillate  oil  may 
not  emit  more  than  0.5  Ib/MMBTU  of 
SO2.  326  LAC  7-1.1  continues  to  state 
that  facilities  combusting  coal  may  not 
emit  more  than  6.0  Ib/MMBTU. 
Facilities  which  use  both  coal  and  oil 
simultaneously  as  fuel  must  adhere  to 
the  SO2  emission  limit  for  coal  alone. 
Facilities  which  use  both  oil  and  any 
fuel  other  than  coal  simultaneously 
must  not  exceed  the  SO2  emission  limit 
for  the  oil  alone.  This  rule  allows 
facilities  to  meet  their  SO2  emission 
limits  by  combining  their  usual  fuel 
with  lower-sulfur  fuels.  However,  this 
rule  fails  to  couple  the  Ib/MMBTU 
emission  limits  with  any  applicable 
averaging  time.  The  rule  should  require 
compliance  with  the  emission  limits  on 
at  least  a  three-hour  basis  in  order  to 
assure  compliance  with  the  short-term 
SO2  NAAQS.  Since  the  averaging  time 
applicable  to  these  emission  limits  is 
not  made  clear  either  in  this  rule  or  in 
other  portions  of  Indiana's  SO2  SIP,  326 
LAC  7-1.1  cannot  be  approved. 

326  lAC  7-2 

326  LAC  7-2  specifies  that  compliance 
or  noncompliance  with  emission  limits 
can  be  determined  by  a  stack  test  in 
accordance  with  the  test  methods  in  40 
CFR  (part)  60,  appendix  A.  Continuous 
emission  monitoring  data  collected 
pursuant  to  326  LAC  3-1  may  be  used 
to  determine  compliance  with  emission 
limits.  326  LAC  7-2  also  requires 
facilities'to  report  the  results  of  fuel 
sampling  and  analysis.  Fuel  combustion 
sources  with  total  coal-fired  heat  input 
capacity  of  1500  MMBTU/hr  or  greater 
are  to  keep  records  of  average  daily  coal 
sulfur  content  and  SO2  emission  rate  (in 
units  of  Ib/MMBTU).  Sources  with  total 
coal-fired  heat  input  capacity  between 
100  and  1500  MMBTU/hr  need  only 
record  and  report  average  monthly  coal 
sulfur  content  and  SO2  emission  rate. 
Monthly  coal  analysis  is  not  acceptable 
for  facilities  of  this  size.  Long-term 
averaging  does  not  assure  compliance 
with  the  short-term  SO2  NAAQS,  since 
shorter  periods  of  high  emissions  may 
not  be  detected.  Sources  with  total  coal- 
fired  heat  input  capacity  less  than  100 


MMBTU/hr  may  submit  either  calendar 
month  or  annual  average  coal  sulfur 
content  and  SO2  emission  data.  While  it 
may  be  reasonable  for  very  small 
sources  to  have  less  stringent  sampling 
and  analysis  requirements,  the 
calculation  and  reporting  of  an  annual 
average  alone  is  not  acceptable.  This 
would  not  be  an  acceptable 
determination  of  continuous 
compliance. 

326  LAC  7-2  specifies  that  SO2 
emission  rates  for  fuel  combustion 
sources  should  be  calculated  based  on 
emission  factors  published  in  AP-42. 
"Compilation  of  Air  Pollutant  Emission 
Factors."  If  compliance  is  to  be 
determined  through  fuel  sampling  and 
analysis,  USEPA  prefers  that  SO2 
emissions  be  calculated  under  the 
assumption  that  100  percent  of  the  fuel 
sulfur  content  will  be  emitted  from  the 
facility  as  SO2.  The  factors  given  in  AP- 
42,  however,  are  acceptable.  326  LAC 
7-2  also  allows  IDEM  s  Commissioner 
to  approve  alternate  SO2  emission 
factors  based  on  sulfur  dioxide 
measurements,  but  the  rule  does  not 
specify  the  rigorous  scientific  support 
required,  or  that  the  alternate  emission 
factors  will  be  included  in  site-specific 
SIP  revisions.  Therefore,  this  rule 
cannot  be  approved.  For  compliance 
determinations,  USEPA  cannot  allow 
the  Commissioner  to  have  blanket 
authority  to  accept  emission  factors 
other  than  the  generally  applicable 
factors  given  in  AP—42  for  SO2  emission 
calculations  from  fuel  sampling  data.  To 
be  approvable,  326  lAC  7-2  must  set 
forth  any  site-specific  alternative 
emission  factors  allowed  by  the  State, 
and  thft  Statj  must  compile  sufficient 
technical  support  for  the  use  of  those 
emission  factors.  Additional  site- 
specific  emiS"<ion  factors  should  not  be 
allowed  except  through  site-specific  SIP 
revisions,  whirh  must  support  the 
alternate  emission  facfo.'-s  with  data 
from  a  series  of  emission  tests  and 
provide  for  periodic  reverification  of  the 
emission  factors'  accuracy.  In  any  case. 
326  lAC  7-2  should  also  clearly  state 
the  approved  emission  factors  and 
formulae  to  be  used  in  calculating  SO2 
emission  rates  from  fuel  analysis  data. 

326  lAC  7-3 

326  lAC  7-3  requiresHhat  sources 
with  total  actual  emissions  of  SO2 
greater  than  10.000  tons  pur  year  install 
and  operate  ambient  SO2  monitors.  The 
rule  gives  IDEM's  Commissioner 
discretionary  authority  to  grant  waivers 
of  all  or  part  of  the  requirements  of  this 
rule.  While  the  rule  provides  a  set  of 
criteria  for  reviewing  these  petitions,  the 
rule  should  also  require  that  monitoring 
data  be  provided  in  order  to  justify  the 
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waiver  of  requirements  for  further 
monitoring.  The  rule  should  also 
provide  for  USEPA  review  of  any 
waivers. 

326  lAC  7-4 

326  lAC  7-4  sets  forth  facility-specific 
SO2  emission  limitations  and 
recordkeeping  requirements  for  Lake, 
Marion,  Vigo,  Wayne,  LaPorte,  Jefferson, 
Sullivan,  Vermillion.  Floyd.  Warrick, 
Morgan,  Gibson,  Dearborn,  and  Porter 
Counties.  The  January  14. 1991 
submittal  contains  minor  revisions  to 
326  lAC  7-4.  which  primarily  consist  of 
the  removal  of  outdated  interim 
compliance  dates  for  various  sources. 
The  rule  also  reflects  facility  name 
changes  that  have  occurred  recently. 
However,  in  326  lAC  7-*-l(c)(10),  the 
emission  limits  for  Inland  Steel  in  Lake 
County  have  been  relaxed.  Similarly, 
the  SO2  emission  limits  for  Bethlehem 
Steel  in  Porter  County  have  been 
relaxed  in  326  L\C  7^-14(l)(C).  In  the 
case  of  Inland  Steel,  which  is  located  in 
an  area  currently  designated  as 
nonattainment  for  SO2,  section  193  of 
the  Clean  Air  Act  precludes  approval  of 
this  SIP  revision.  Section  193,  the 
general  savings  clause,  states  that  no  SIP 
requirements  in  effect  in  a 
nonattainment  area  before  the  date  of 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  may  be  relaxed 
unless  equivalent  or  greater  emission 
reductions  are  made.  No  emission 
reductions  o^setting  the  Inland  Steel 
relaxation  have  been  identified  by  the 
State.  Both  the  Inland  Steel  and  the 
Bethlehem  Steel  relaxations  are  affected 
by  section  1 10(1)  of  the  Clean  Air  Act, 
which  prohibits  USEPA  from  approving 
a  SIP  revision  if  the  revision  would 
interfere  with  attainment.  The  USEPA 
can  approve  a  SIP  revision  containing 
relaxations  to  existing  emission 
limitations  only  if  the  State  provides  a 
modeled  attainment  demonstration 
performed  according  to  USEPA 
guidelines  to  show  that  the  relaxed 
limits  will  continue  to  protect  the 
NAAQS.  No  information  has  been 
submitted  to  USEPA  in  support  of  the 
relaxed  emission  limitations  for  Inland 
Steel  or  Bethlehem  Steel.  Therefore,  326 
L\C  7-4-l(c)(10)  and  326  lAC  7-4- 
14(1)(C)  carmot  be  approved. 

III.  Enforceability:  "Commissioner's 
Discretion" 

Rules  containing  "Commissioner's 
discretion"  language  allow  IDEM's 
Commissioner  to  remove  or  modify 
federally  enforceable  requirements  and 
restrictions  for  individual  facilities. 
"Commissioner's  discretion"  language 
is  found  in  326  L\C  3-1.1.  3-2.1,  3-3. 
7-2,  and  7-3.  Such  language  is 


unacceptable  because  it  does  not 
provide  for  USEPA  review  of  rule 
modifications  or  exemptions  made  after 
USEPA 's  approval  of  the  original  rule. 
Modifications  to  SIP  rules  may  affect  an 
area's  attainment  and  maintenance  of 
the  NAAQS,  and  may  compromise  the 
federal  enforceability  of  the  SIP  limits. 
In  order  for  "Commissioner's 
discretion"  language  to  be  approvable, 
any  subsequent  rule  modifications  made 
by  the  Commissioner  must  not  hamper 
the  SIP'S  enforceability  or  ability  to 
assure  the  protection  and  maintenance 
of  the  standards.  The  USEPA  may 
approve  the  mle  if  it  provides  that  any 
modifications  will  be  submitted  to 
USEPA  as  SIP  revisions,  or  if  the  rule 
explicitly  states  the  criteria  which  the 
Commissioner  will  use  to  evaluate  any 
requests  for  rule  modifications  or 
exemptions.  Without  such  provisions, 
USEPA  cannot  be  certain  that  each 
facility  subject  to  the  original  rule  will 
comply  with  all  of  the  rule's 
requirements.  Therefore,  rules 
containing  "Commissioner's  discretion" 
language  without  either  federally 
approved  critpria  for  the  expected 
modifications  or  provisions  for  USEPA 
review  of  the  modifications  cannot  be 
approved  and  incorporated  into  the  SIP. 

IV.  Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

The  USEPA  is  proposing  to 
disapprove  Indiana's  January  11, 1991 
submittal.  The  rules  do  not  couple  the 
general  SO2  emission  hmits  with 
compliance  methods  or  averaging  times 
adequate  to  ensure  continuous 
compliance  and  maintenance  of  the 
NAAQS.  326  L\C  3-1.1,  3-2.1,  3-3, 
7-2,  and  7-3  contain  "Commissioner's 
discretion"  language,  which  could 
hamper  USEPA's  ability  to  enforce  the 
State  rules.  326  lAC  3-2.1  fails  to 
properly  cite  the  acceptable 
methodologies  for  source  emission 
testing.  326  lAC  7—4  contains  emission 
limits  which  are  less  stringent  than  the 
previously  approved  Umits.  and  the 
January  11, 1991  submittal  failed  to 
show  that  the  relaxations  continue  to 
protect  the  NAAQS.  Because  of  these 
deficiencies.  USEPA  is  proposing  to 
disapprove  the  January  11. 1991 
submittaL 

Public  conmients  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA's 
pro{>osal  to  disapprove.  Public 
comments  received  by  March  10, 1994 
will  be  considered  in  the  development 
of  USEPA's  final  rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 


revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  PR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  the  Office  of 
Air  and  Radiation  on  October  4, 1993 
(Michael  Shapiro's  memorandum  to 
Regional  Administrators).  A  future 
notice  will  inform  the  general  public  of 
these  tables.  Under  the  revised  tables 
this  action  remains  classified  as  a  Table 
2.  On  January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  2  years.  The 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  USEPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
State  submittal  does  not  affect  its  State 
enforceability.  Moreover,  USEPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  federal  requirements. 
Therefore,  USEPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  im{>act  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  federal 
requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Reporting  and 
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recordkeeping  lequireoMntR,  Sulfur 

oxides. 

AvAortty.  42  U.&C  7401-76nq. 

Dated:  January  26, 1994. 
Valdas  V.  Adamkus, 
Begional  Administrator. 
[FR  Doc.  94-2848  Filed  2-7-94;  8:45  ami 
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40CFRPart55 
[FRL-4835-4) 

Outer  Continentai  SheH  Air 
Regulations 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  rulemaking 
("NPR")— consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("CX2S")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("CX)A"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Clean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  South  Coast 
Air  Quality  Management  District  (South 
Coast  AQMD)  is  the  designated  COA. 
This  is  the  fint  update  of  the  South 
Coast  AQMD  OCS  requirements  suaca 
promulgation  of  the  OCS  Air 
Regulations  on  September  4, 1992.  The 
OCS  requirements  for  the  South  Coast 
AQMD  ccmtained  in  the  Technics) 
Support  Document  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
Proposed  changes  to  the  existing 
requirements  are  discussed  below. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
March  10. 1994. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5).  Attn:  Docket  No.  A-93-16 
section  IV.  Environmental  Protection 
Agency,  Air  and  Toxics  Division, 
Region  9.  75  HawthomS^t.  San 
Francisco,  CA  94105.       ■) 

Docket  Supporting  information  used 
in  developing  the  proposed  notice  and 
copies  of  the  documents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  Na  A-93-16 
section  IV.  This  docket  is  available  for 
public  inspection  and  copying  Monday- 
Friday  during  regular  business  hours  at 
the  following  locations: 


EPA  Air  Docket  (AS),  Attn:  Dodcet 
No.  A-93-16  section  IV,  Environmental 
Protection  Agency,  Air  and  Toxics 
EKvision.  Region  9,  75  Hawthorne  St. 
San  Francisco,  CA  94105. 

EPA  Air  Docket  (LE-131h  Attn:  Air 
Docket  No.  A-93-16  section  IV. 
Environmental  Protection  Agency,  401 
M  Street  SW..  room  M-1500, 
Washington,  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  fl«FORMATTON  CONTACT: 
Christine  Vineyard,  Air  and  Toxics 
Division  (A-5-3).  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  (415)  744-1197. 

supptfMBiTAfnr  mformation: 
Background 

On  September  4, 1992,  EPA 
promulgated  40  CFR  part  55  '.  which 
established  requirements  to  control  air 
pollution  firom  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  cm  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  At 
least  annually:  (2)  upon  receipt  of  a 
Notice  of  hitent  (NOI)  under  §  55.4;  and 
(3)  when  a  state  or  local  agency  submits 
a  rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  NPR  is  being  promulgated  in 
response  to  the  submittal  of  rules  by  the 
South  Coast  AC^wlD.  Pubhc  conunents 
received  in  writing  within  30  days  of 
publication  of  this  notice  will  be 
considered  by  EPA  before  promulgation 
of  the  final  updated  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 


requirements.  To  comply  with  this 
statutory  mandate.  EPA  must 
incorporate  ^plicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  resuh,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Af:L  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  in  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
state's  SIP.  Inclusion  in  the  OCS  rule 
does  not  imply  that  a  rule  meets  the 
requirements  of  the  Act  for  SIP 
approval,  nor  does  it  imply  that  the  rule 
will  be  approved  by  EPA  for  inclusion 
in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 

In  updating  40  CFR  part  55.  EPA 
reviewed  the  state  and  local  rules 
submitted  for  inclusion  in  part  55  to 
ensure  that  they  are  rationally  related  to 
the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act.  that  they  are 
not  designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  artMtrary  or  capricious.  40  CFR  55.12 
(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules  J  and 
requirements  for  toxics  and  the  South 
Coast  AQMD's  RECLAIM  (Regional 
Clean  Air  Incentives  Market) 
requirements.  RECLAIM  requirements 
will  be  incorporated  as  appropriate 
through  a  separate  consistency  update. 

After  review  of  the  rules  submitted  by 
the  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  rescind  the 
following  rule  which  has  been 
applicable  to  OCS  sources: 

Rule  107    Deteimiaation  of  Volatile  Oi^ank: 
Compounds  in  Organic  Material 
(Rescinded  3/6/92) 

The  following  rules  submitted  as 
amendments  to  existing  requirements 
are  proposed  for  inclusion  in  part  55. 
except  the  sections  of  the  rules  relating 


■  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemalung,  December  S.  1901  |5«  FK  a3774).  and 
the  preamble  to  the  final  rule  promulgated 
September  4, 1992  (57  FR  407BZ)  for  further 
background  and  Infonnetion  on  the  OCS 
regulationa. 


>  Upon  d*iegarton  tiie  onshore  ai«a  will  lue  Its 
•dmfaili&alive  and  procedural  rulee  a«  onshore,  la 
thoae  instaacea  wWe  EPA  does  not  dategate 
authority  to  Implement  and  eoforca  part  SS.  EPA 
wilt  use  its  own  administrative  and  procedural 
re(|ulieiiieii(s  to  Implement  the  substantive 
requimiaate.  40  CFR  SS.14icH4). 
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to  toxics,  administrative  requirements, 
and  RECLAIM  requirements: 

Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

3/6/92) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  212    Standards  for  Approving  Permits 

(Adopted  9/6/91)  except  (c)(3)  section  on 

toxics  and  (e)  administrative  requirement 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  (Adopted  9/11/92) 
Rule  301    Permit  Fees  (Adopted  6/1 1/93) 

except  all  references  to  RECLAIM 
Rule  304    Equipment.  Materials,  and 

Ambient  Air  Analyses  (Adopted  6/11/93) 
Rule  304.1    Anal>'ses  Fees  (Adopted  6/6/92) 
Rule  305    Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  403    Fugitive  Dust  (Adopted  7/9/93) 
Rule  431.1    Sulfur  Content  of  Gaseous  Fuels 

(Adopted  10/2/92) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  11/1/91) 
Reg  DC    New  Source  Performance  Standards 

(Adopted  4/9/93) 
Rule  1 106    Marine  Coatings  Operations 

(Adopted  8/2/91) 
Rule  1 107    Coating  of  Material  Parts  and 

Products  (Adopted  8/2/91) 
Rule  1 1 1 3    Architectural  Coatings  (Adopted 

9/6/91) 
Rule  1122    Solvent  Cleaners  (Adopted  4/5/ 

91) 
Rule  1146.1    Emission  of  Oxides  of  Nitrogen 

From  Small  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators, 

and  Process  Heaters  (Adopted  7/10/92) 
Rule  1168    Control  of  Volatile  Organic 

Compound  Emissions  from  Adhesive 

Application  (Adopted  12/4/92) 
Rule  1302    Definitions  (Adopted  5/3/91) 
Rule  1304    Exemptions  (Adopted  9/11/92) 

Administrative  Requirements 

A.  Executive  Order  12291  (Regulatory 
Impact  Analysis) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  This  exemption  continues 
in  effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30. 1993. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  in  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 


regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule,  / 

The  EPA  certifres  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
signiHcant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  OfBce  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  the 
Bnal  OCS  rulemaking  dated  September 
4. 1992  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subiects  in  40  CFR  Fart  55 

Environmental  protection, 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter,  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  28, 1994. 
John  Wise, 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55-{AMENOED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(ii)(G)  to  read  as  follows: 

§  55.1 4  Requirements  ttiat  apply  to  OCS 
sources  located  wtthin  25  miles  of  states 
seaward  boundaries,  by  stats. 


Appendix  A  to  40  CFR  Part  55 — Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 


•  •  * 


(e) 

(3)*  •  • 

(ii)*  *  * 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 

4.  Appendix  A  to  CFR  part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (7)  under  the  heading 
California  to  read  as  follows: 


Permit  Conditions  (Adopted  3/6/ 


(California)  *  *  * 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources: 

Rule  102    Definition  of  Terms  (Adopted  11/ 

4/88) 
Rule  103    Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

3/6/92) 
Rule  201    Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1    Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  (Adopted  1/5/90) 
Rule  212    Standards  for  Approving  Permits 

(9/6/91)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  2 1 8    Stack  Monitoring  (Adopted  8/7/ 

81) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 

(Adopted  9/11/92) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221    Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  6/11/93) 

except  all  references  to  RECLAIM 
Rule  304    Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  6/11/93) 
Rule  304. 1    Analyses  Fees  (Adopted  6/6/92) 
Rule  305    Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306    Plan  Fees  (Adopted  7/6/90) 
Rule  401    Visible  Emissions  (Adopted  4/7/ 

89) 
Rule  403    Fugitive  Dust  (Adopted  7/9/93) 
Rule  404    Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 


Federal  Register  /  Vol.  59.  No.  26  /  Tuesday,  February  8.  1994  /  Proposed  Rules  5747 


Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen 

(Adopted  12/21/90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only.  (Adopted  5/5/78) 
Rule  431.1     Sulfur  Content  of  Gaseous  Fuels 

(Adopted  10/2/92) 
Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  431.3    Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441    Research  Operations  (Adopted  5/ 

7/76) 
Rule  442     Usage  of  Solvents  (Adopted  3/5/ 

82) 
Rule  444    Open  Fires  (Adopted  10/2/87) 
Rule  463    Storage  of  Organic  Liquids 

(Adopted  12/7/90) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  11/1/91) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment  Oxides 

of  Nitrogen  (Adopted  1 2/4/81 ) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  47S    StP.am  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77) 

Addendum  to  Regulation  IV 

Rule  701     General  (Adopted  7/9/82) 
Rule  702    Definitions  (Adopted  7/11/80) 
Rule  704    Episode  Declaration  (Adopted  7/ 

9/82) 
Rule  707    Radio — Communication  System 

(Adopted  7/11/80) 
Rule  708    Plans  (Adopted  7/9/82) 
Rule  708.1     Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2    Content  of  Stationary  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4     Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709    First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710    Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711    Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712    Sulfate  Episode  Actions  (Adopted 

7/11/80) 
Rule  715    Burning  of  Fossil  Fuel  on  Episode 

Days  (Adopted  8/24/77) 

Regulation  DC — New  Source  Performance 
Standards  (Adopted  4/9/93) 

Rule  1106    Marine  Coatings  Operations 
(Adopted  8/2/91) 

Rule  1107    Coating  of  Metal  Parts  and 
ProducU  (Adopted  8/2/91) 

Rule  1109    Emissions  of  Oxides  of  Nitrogen 
for  Boilers  and  Process  Heaters  in 
Petroleum  Refineries  (Adopted  8/5/88) 

Rule  1110    Emissions  from  Stationary 
Internal  Combustion  Engines 
(DemonstratioE)  (Adopted  11/6/81) 


Rule  mat    Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted 

10/5/85) 
Rule  1 1 10.2    Emissions  from  Gaseous  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  9/7/90) 
Rule  1 1 1 3    Architect\iral  Coatings  (Adopted 

9/6/91) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121    Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters  (Adopted  12/1/78) 
Rule  1122    Solvent  Qeaners  (Degreascrs) 

(Adopted  4/5/91) 
Rule  1123    Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1129    Aerosol  Coatings  (Adopted  11/2/ 

90) 
Rule  1 1 34    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

8/4/89) 
Rule  1142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1146    Emissions  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators, 

and  Process  Heaters  (Adopted  1/6/89) 
Rule  1146.1     Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial.  Institutional,  and 

Commercial  Boilers,  Steam  Generators, 

and  Process  Heaters  (Adopted  7/10/92) 
Rule  1 148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1 149    Storage  Tank  Degassing 

(Adopted  4/1/88) 
Rule  1 168    Control  of  Volatile  Organic 

Compound  Emissions  bom  Adhesive 

Application  (Adopted  12/4/92) 
Rule  1173    Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  12/7/90) 
Rule  1176    Sumps  and  Wastewater 

Separators  (Adopted  1/5/90) 
Rule  1301     General  (Adopted  6/28/90) 
Rule  1302     Definitions  (Adopted  5/3/91) 
Rule  1303    Requirements  (Adopted  5/3/91) 
Rule  1304    Exemptions  (Adopted  9/11/92) 
Rule  1306    Emission  Calculations  (Adopted 

5/3/91) 
Rule  1313    Permits  to  Operate  (Adopted  6/ 

28/90) 
Rule  1403    Asbestos  Emissions  from 
Demolition/Renovation  Activities 
(Adopted  10/6/89) 
Rule  1701    General  (Adopted  1/6/89) 
Rule  1702    Definitions  (Adopted  1/6/89) 
Rule  1703    PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  1/6/89) 
Rule  1706    Emission  Calculations  (Adopted 

1/6/89) 
Rule  1713    Source  Obligation  (Adopted  10/ 
7/88) 

Regulation  XVII  Appendix 

(FR  Doc  94-2487  Filed  2-7-94;  8;45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 
[Docket  No.  FEMA-7082] 

Proposed  Flood  Elevation 
DetennI  nations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  Dood 
elevations  and  prop>osed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-j'ear)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  In  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(y<J)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  comm.unity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOn  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street,  SVV.. 
Washington,  DC  20472.  (202)  64&-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Eiiitrgency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973.  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  f>olicies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 


\ 
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the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Emergency  Management 
Agency  certifies  that  this  proposed  rule 
is  exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 


establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Impact  Analysis 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  February 
17,  1981.  No  regulatory  impact  analysis 
has  been  prepared. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
{Ktlicies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED! 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§  67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/town/county 

Source  of  flooding 

Location 

fDepth  in  feet  atx>ve 

ground.  'Elevation  in  feet 

(NGVD). 

Existing 

Modified 

Texas  

Carrollton  (City). 
Dallas.  Denton, 
and  Collin  Coun- 
ties. 

Stream  6D-5 

Elm  Forte  of  Trinrty  River ... 

Approximately  300  feet  upstream  of  the 
confluence  with  Hutton  Branch. 

Approximately  0.6  mile  upstream  of  Car- 

mel  Dnve. 
Just  downstream  of  Beltline  Road 

•495 

None 

•441 
•445 

•494 

•546 
•440 

Approximately  200  feet  upstream  of  the 
confluence  of  Denton  Creek. 

•446 

Maps  available  for  inspection  at  the  City  Engineering  Department.  1945  Jackson  Road,  Carronton,  Texas. 

Send  comnoents  to  The  Horvxatjle  Milbum  R.  Gravely.  Mayor  of  the  City  of  Can-oltton.  Dallas,  Denton,  and  Collin  Counties.  1945  Jackson 
Road.  Carrollton.  Texas  7501 1-0535. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  lanuaiy  14, 1994. 
Robert  H.  VolUnd, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  94-2855  Filed  2-7-94;  8:45  am) 
BILUNO  CODE  C71Ka»-P 


44  CFR  Part  67 
pocket  No.  FEMA-7083] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 


communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  e^ect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 


Directorate,  500  C  Street,  SW., 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood , 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973.  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations.logether 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
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pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  &om  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Emergency  Management 
Agency  certifies  that  this  proposed  rule 
is  exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 


Regulatory  Impact  Analysis 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291,  February 
17, 1981.  No  regulatory  impact  analysis 
has  been  prepared. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


§67.4    [Amsnded] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  or  ffooding  and  location 

•Depth  in 

feet  above 

ground. 

•Etevadon 

in  feet 

(NGVD). 

MAINE 

Calais,  City  (Washington 
County) 

St.  Croix  River 

Calais-RotJbtnston  cofporate 
limrts 

Calais-Banng  Plantatx)n  cor- 
porate hmrts  

•15 
*80 

Maps  avallabte  for  inspection 

at  the  Calais  City  Hall,  Com- 
munity   Development    Office, 
Churcti  Street,  Calais.  Maine. 
Send  comments  to  The  Honor- 
able Harold  Ciaric,   Mayor  of 
the  City  of  Calais,  Washington 
County.     Calais     City     Hall, 
Church  Street.  Calais,  Maine 
04619. 

§67.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


City/town/county 


Source  of  flooding 


Location 


tDepth  in  feet  atx}ve 
ground  "ElevatKX)  m  feet 

(NGVD) 


Existing 


Modified 


Illinois 


Monis  (City) 
Grundy  County. 


Nettie  Creek 


•503 


506 


East  Foric  Nettle  Creetc 


Approxinutely  200  feet  upstream  ot  Illi- 
nois Michigan  Canal.  -^-^ 

At  upstream  corporate  limits /. 

At  confluence  with  Nettle  Creeic  L. 

Approximately  150  feet  upstream  of  Gore 
Road.  ^. 

At  the  upstream  side  of  Illinois  Highway 
47. 

Approximately  200  feet  upstream  of  up- 
stream corporate  limits. 

Maps  availat)ie  for  Inspection  at  ttie  Morns  Crty  Hail.  320  Wauponsee  Street.  Morris,  Illinois. 

Send  comments  to  the  HonoratAe  Robert  T.  Feeney,  Mayor  of  the  City  of  Morris,  Grundy  County,  320  Wauponsee  Street,  Monis,  Illinois 
60450. 


East    Fork 
Tributary. 


rattle    Creek 


•506 
•503 
•548 

None 

Nof>e 


•507 

506 

•547 

•517 

•520 


Illinois 

Mundeiein  (VHIage) 
Lake  County. 

Diamond  Lalce  Drain 

Approximately  250  feet  downstream  of 
corporate  limit. 

•714 

•721 

Approximately  lOO  feet  upstream  of  Dia- 

•742 

•744 

mond  Lake  Road. 

Diamond  LaJce 

For  entire  shoreline  within  community 

•742 

•744 

Maps  available  for  inspection  at  ttie  Mundeiein  Village  Hail,  440  East  Hawtey  Street.  Mundeiein,  Illinois. 

Send  comments  to  Ms.  Marilyn  Sindels.  Mundeiein  Village  President,  440  East  Hawtey  Street.  Mundeiein.  tllinois  60060. 


Maine 


Ptiillips  (Town) 
Frankim  County. 


Sandy  River 


Ofbeton  Stream 

South  Branch  Sandy  River 

Toott)aker  Pond 


Approximately  0.45  mile  downstream  of 

Bndge  Street. 

At  upstream  corporate  limit 

At  confluerwe  with  Sandy  River 

Upstream  side  of  Tootttaker  Porxj  Road  .. 

At  confluence  with  SarvJy  River 

Approximately  0.8  mile  upstream  of  Boise 

Cascade  Road. 
Enbre  shorelirte  witivn  community 


None 

None 
Norw 
None 
Nor>e 
None 

None 


•543 

•818 
•718 
•737 
•745 
•913 

•795 
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State 


City  ^own/county 


Source  o(  fioodtng 


Location 


#Depfti  in  feet  atxjve 

ground  'Elevation  m  teet 

(r4GVD) 


Existing 


Modified 


Maps  available  for  inspection  at  ttie  Town  Hall,  Phillips.  Maine.  „  ^   „      „^   „..  „ 

Send  comments  to  Mr.  Gordon  Davenport.  Chairman  of  the  Town  of  Phrtlips  Board  of  Selectmen,  Franklin  County,  P.O.  Box  96,  Philips, 

Mare  04966. 


Massachusetts 

Easton  (Town) 
Bristol  County. 

Queset  Brook — 

Approximately  125  feet  upstream  of  Dean 
Pond  Dam. 

•96 

•97 

Approximately    028    mile    upstream    of 

None 

•183 

Canton  Street. 

Gowards  Bfook 

Approximately  0.46  mile  downstream  of 
Norton  Avenue. 

None 

•94 

Ilnstmam  ^ide  of  State  Route  106          

None 

•147 

\/Vhitman  Brook 

At  confluence  with  Queset  Brook  

None 
None 

•122 

Approximately    0.37    mile    upstream    of 

•135 

Gonrail. 

Maps  available  for  inspection  at  tt»  Planning  and  Zonmg  Office,  136  Elm  Street,  Easton,  Massachusetts. 

Send  comments  to  Mr.  Kevm  Paicos,  Easton  Town  Administrator.  136  Elm  Street,  Easton.  Massachusetts  02356. 


Michigan  ... 


Dearborn  (City) 
Wayne  County. 


River  Rouge 


Lower  River  Rouge 

Nortti      Branch      Ecorse 
Creek. 


Approxinnately  450  feet  downstream  of 
Evergreen  Road  (North  Bound). 

Approximately  100  feet  upstream  of  Ford 
Road  (West  Bound). 

At  tt>e  confluence  with  River  Rouge  

At  ttie  Guiley  Road  

At  the  SouthfieW  Freeway  

Approximately  1,300  feet  downstream  of 
Madison  Street. 


Nor>e 

None 

None 
None 
None 

None 


Maps  available  for  tnspectKxi  at  the  Deartwrn  City  Ha«  West.  Office  of  City  Engineer.  4500  Maple  Street.  Dearborn.  MkrNgan. 

Send  coftwnents  to  the  Honorable  Michael  Guido.  Mayor  of  tt»  City  of  Deaibom.  13615  Michigan  Avenue.  Dearborn.  Mchigan  48126. 


New  Yo«K 


Hamburg  (Town) 
Ene  County 


Buttermilk  Falls  Creek 


Approximately   800  feet  downstream  of  •727 

Lakeview  Road. 

At  Heltz  Road None 

Maps  available  for  inspection  at  the  BuiWing  Inspection  Office.  S-6100  South  Park  Avenue.  Hamburg.  New  York. 

Send  comments  to  Mr.  John  A.  Mchalek.  Hamburg  Town  Supervisor.  S-6100  South  Park  Avenue,  Hamburg,  New  Yoik  14075. 


•587 

•597 

•589 
•603 
•601 

•611 


•726 
•742 


(Catalog  of  Federal  Domestic  Assistance  No. 
83  100,  "Flood  Insurance."') 

Dated:  January  14, 1994. 
Robert  H.  VoUand. 

Acting  Deputy  Associate  Director.  Mitigation 
Directorate. 
|FR  Doc.  94-2856  Filed  2-7-94.  8:45  am) 

BILUMG  COOE  «7IS-0)-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15,  31,  42, 46.  and  52 

[FAR  Cases  89-14. 89-21.  89-31, 89-61. 91- 
17,  and  91-67] 

Federal  Acquisition  Regulation, 
Withdrawal  of  Proposals 

AGENCIES:  Depailment  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Proposed  rules;  withdrawal. 

SUMMARY:  The  Department  of  Defense, 
(^neral  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  decided  to 
withdraw  six  proposed  rules.  These 
rules  appeared  between  1989  and  1992 
and  have  subsequently  been  detennined 
to  be  unnecessary,  incorporated  into 
other  rules,  or  need  fiirther  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Beverly  Fayson,  FAR  Secretariat, 
room  4037,  GS  Building,  Washington. 
DC  20405  (202)  501^755. 

SUPPt-EMENTARY  INFORMATION: 

FAR  Case  B9-14.  Indirect  Cost  Rate 
Agreements 

The  proposed  rule,  published  March 
7.  1989.  in  the  Federal  Register  (54  FR 
10133).  is  hereby  withdrawn.  The  rule 
proposed  changes  to  Federal 
Acquisition  Regulation  (FAR)  15.804- 
4(i),  42.705-1.  42.705-2.  and  the  clause 
52.216-13  to  clarify  the  requirement  for 
certification  under  the  Truth-in- 
Negotiations  Act  for  Bnal  indirect  cost 


rate  agreements.  The  rule  subsequently 
was  determined  to  be  unnecessar>'. 

FAR  Case  89-21,  Inspection  for 
Commercial,  Off-the-Shelf  Supplies 

The  proposed  rule  revising  FAR 
46.202-1.  46.301.  and  46.302  published 
April  20. 1989.  in  the  Federal  Register 
(54  FR  16094).  is  hereby  withdrawn. 

Withdrawal  is  considered  necessary 
because  the  subject  matter  associated 
with  this  case  has  been  incorporated 
with  a  case  which  proposes  changes  to 
part  46,  including  inspection  of 
commercial  supplies. 

FAR  Case  89-11.  Title  to  Property 
Under  the  Progress  Payments  Clause 

The  proposed  rule,  published  May  1. 
1989,  in  the  Federal  Register  (54  FR 
18631).  is  hereby  withdrawn,  as  agreed 
upon  by  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council.  The 
proposed  FAR  clarifications  published 
for  public  comment  have  been 
determined  to  be  unnecessary  because 
the  current  FAR  adequately  covers  the 
issues  addressed  by  the  proposed  rule. 
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The  rule  proposed  a  change  to  the 
pro^ss  payments  clause  at  FAR 
52.232-16.  The  councils  published  the 
proposed  rule  to  assist  in  assessing 
whether  the  FAR  should  be  revised  to 
emphasize  that  it  is  and  always  has  been 
the  intent  of  the  FAR  that  the  interest 
taken  by  the  Government  in  property 
covered  by  the  clause  is  title  in  the  form 
of  ownership,  and  not  a  mere  lien.  The 
Councils  have  determined  that  there  is 
no  need  to  clarify  the  intent  of  the  FAR. 
Contracts  containing  the  Progress 
Payments  clause  clearly  reflect  the 
intention  of  the  parties  to  grant  title  to 
the  property  to  the  Government  and  not 
grant  merely  a  lien. 

FAR  Case  89-61 ,  Noncommercial  Cost 
Principles 

The  proposed  rule,  published  July  28, 
1989,  in  the  Federal  Register  (54  FR 
31480),  is  hereby  withdrawn.  The  rule 
proposed  revising  FAR  subparts  31.3, 
31.6,  and  31.7  to  set  forth  a  new  rule  on 
the  allowability  of  costs  incurred  under 
Federal  contracts  with  educational 
institutions,  state  and  local 
goverrunents,  federally  recognized 
Indian  tribal  governments,  and 
nonprofit  organizations.  The  statutory 
prohibitions  at  10  U.S.C.  2324(e)  on 
allowable  costs  under  defense  contracts 
have  been  published  in  the  Defense 
Federal  Acquisition  Regulation 
Supplement  and  FAR  coverage  is  not 
necessary.  Qvilian  agency  contracts  that 
are  awarded  to  these  noncommercial 
entities  rely  on  the  cost  principles 
promulgated  by  the  Office  of 
Management  and  Budget. 

FAR  Case  91-17.  Contractor 
Acquisition  of  Automatic  Data 
Processing  Equipment 

The  proposed  rule,  published  May  3, 
1991,  in  the  Federal  Register  (56  FR 
20507),  is  hereby  withdrawn.  This  rule 
proposed  raising  two  dollar  thresholds 
in  FAR  31.205-2  from  $500,000  to 
$1,000,000.  The  first  threshold  (31.205- 
2(b)(2)(iii)(B))  pertains  to  the  initial 
decision  to  lease  automatic  data 
processing  equipment  (ADPE),  which 
requires  contracting  officer's  approval. 
The  second  threshold  (31.205-2(d)(3)) 
pertains  to  a  contractor  requirement  to 
furnish  data  supporting  the  annual 
justification  for  retaining  or  changing 
existing  ADPE  capability  and  the  need 
to  continue  leasing.  Revising  the 
thresholds  in  FAR  31.205-2  will  be 
considered  further  as  a  part  of  a 
comprehensive  review  of  the  cost 
principle. 


FAR  Case  91-67,  Employee  Stock 
Ownership  Plans 

The  proposals  rule,  pubUshed 
February  4, 1992,  in  the  Federal 
Register  (57  FR  4181),  is  hereby 
withdrawn.  The  Councils  published  the 
proposed  rule  to  clarify  that  the  cost 
principle  at  FAR  31.205-6(j)(8), 
Employee  stock  ownership  plans, 
applies  to  all  employee  stock  ownership 
plans  (ESOPs)  regardless  of  whether  or 
not  an  ESOP  meets  the  definition  of 
"pension  plan"  in  FAR  31.205-6(j)(l) 
(i.e.,  provides  a  benefit  payable  for  life). 
After  consideration  of  public  comments 
and  further  examination  of  the  issues 
involved,  the  Councils  determined  that 
the  proposed  rule  fails  to  adequately 
address  major  issues  associated  with  the 
allowability  of  costs  for  ESOPs.  The 
Councils  plan  to  address  these  issues  in 
a  future  proposed  rule. 

List  of  Subjects  in  48  CFR  Parts  15,  31, 
42,  46,  and  52 

Government  procurement. 

Dated;  November  9, 1993. 
Albert  A.  VkxhiolU, 
Director. 

[FR  Doc.  94-2626  Filed  2-7-94;  8:45  am) 
BtLLMOCOOC  an>-3«-M 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  912,  952  and  970 

Acquisition  Regulation;  Project 
Control  System 

AGENCY:  Department  of  Energy  (DOE). 
ACTJON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  amending 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  update  existing 
coverage  addressing  the  use  of 
contractor  project  control  systems.  The 
Department's  new  approach  emphasizes 
evaluation  criteria  that  stress  explicit 
technical  and  schedule  baseline 
development  and  control  in  addition  to 
cost  control. 

DATES:  Written  comments  should  be 
submitted  no  later  than  February  8, 
1994. 

ADDRESSES:  Conunents  should  be 
forwarded  to  the  attention  of  Kevin  M. 
Smith,  Procurement  Policy  Division,  at 
the  address  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Smith,  Procurement  Policy 
Division  (HR-521.1),  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202) 
586-8189. 
Mary  Ann  Masterson,  Office  of  the 
Assistant  General  Counsel  for 


Procurement  and  Finance  (GC-34), 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586- 
1900. 
SUPPt.EMENTARY  INFORMATION: 

1.  Background 

n.  Section-by-Section  Analysis 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12778 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  the  National 
Environmental  Policy  Act 

IV.  Public  Comments 

I.  Background 

The  DOE  previously  used  the  Cost 
and  Schedule  Control  System  Criteria 
(CSCSC)  to  evaluate  management 
systems  on  selected  contracts.  A  recent 
internal  directive,  DOE  Notice  4700.5, 
Project  Control  System  Guidelines 
(Notice),  revised  the  method  for 
applying  control  systems  to  the 
management  of  projects  by  expanding 
upon  and  replacing  the  CSCSC.  The 
new  approach  includes  explicit 
technical  and  schedule  baseline 
development  and  control  in  addition  to 
cost  control.  The  previous  directive 
addressing  this  issue,  DOE  Order 
2250.1D,  Cost  and  Schedule  Control 
Systems  Criteria,  has  been  canceled. 
DOE  Project  Managers  are  responsible 
for  determining  the  applicability  of  the 
Project  Control  System  and  the  extent  to 
which  the  requirements  of  the  Notice 
will  be  utilized  in  individual  contracts. 
Project  Managers  will  have  the 
flexibility  to  tailor  requirements, 
encourage  formulation  of  customized 
project  control  strategies  for  each  project 
or  group  of  projects,  and  emphasize  the 
appropriate  degree  of  application  for 
each  guideline  element  to  effectively 
control  technical,  schedule,  and  cost 
risks. 

II.  Section-by-Section  Analysis 

A  detailed  list  of  changes  follows: 

1.  Subpart  912.70  is  added  to  provide 
guidance  for  the  use  of  the  new  Project 
Control  System  Guidelines. 

2.  Subsection  952.212-73,  Cost  and 
schedule  control  systems  criteria,  is 
amended  to  incorporate  the  Project 
Control  System  contract  clause. 

3.  Subsection  970.5204-50  is 
amended  to  reflect  the  new  Project 
Control  System  Guidelines. 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

The  Department  of  Energy  has 
determined  that  today's  regulatory 
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action  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866. 
'■Regulatory  Planning  and  Review,"  (58 
FR  51735.  October  4.  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  executive  order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (0MB). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b).  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  Uti^tion,  providing  clear  and 
certain  legal  s||ndards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or  ' 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  this  proposed  rule 
meets  the  requirements  of  sections  2(a) 
and  (b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibihty  Act  of 
1980.  PubUc  Law  96-354,  which 
requires  preparation  of  a  regulatory 
flexibihty  analysis  for  any  rule  that  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  hive  no 
impact  on  interest  rates,  tax  policies  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  direct  economic  factors.  It  will 
also  not  have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  proposed  rule. 
Accordingly,  no  0MB  clearance  is 
required  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501. 
et  seq.). 


E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparati^  of  a  federalism  assessment 
to  be  usea  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule  will 
apply  to  States  that  contract  with  DOE; 
however,  none  of  the  revisions  is 
substantive  in  nature. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  proposed 
rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321.  et  seq.) 
(1976)  or  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508)  and.  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  piusuant  to 
NEPA. 

rv.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  In  the  "ADDRESSES" 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room. 
lE-190.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  between  the 
hoiu^  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  hoUdays. 
All  written  comments  received  on  or 
before  the  date  specified  in  the 
beginning  of  this  notice  and  all  other 
relevant  information  will  be  considered 
by  DOE  before  taking  final  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  from  pubUc  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 


the  information  or  data  and  to  treat  it 
according  to  its  determination.  The 
Department's  generally  apphcable 
procedures  for  handling  information, 
which  has  been  submitted  in  a 
document  and  may  be  exempt  from 
public  disclosure,  are  set  forth  in  10 
CFR  1004.11.  The  Department  has 
concluded  that  this  proposed  rule  does 
not  involve  a  substantial  issue  of  fact  or 
law  and  that  the  rule  should  not  have 
a  substantial  impact  on  the  nation's 
economy  or  large  numbers  of 
individuals  or  businesses.  Therefore, 
pursuant  to  section  50(c)  of  the  DOE 
Organization  Act  (42  U.S.C  7191(c)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553).  the  Department  does  not 
plan  to  hold  a  public  hearing  on  this 
proposed  rule. 

List  of  Subjects  in  48  CFR  Parts  912, 
952.  and  970 

Government  procurement. 

Issued  in  Washington,  DC.  on  February  1. 
1994. 

G.  L.  Allen, 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

1.  The  authority  citation  for  parts  912 
and  952  continues  to  read  as  follows: 

Avthority:  42  U.S.C  7254;  40  U.S.C 
486(c). 

PART  912— CONTRACT  DELIVERY  OR 
PERFORMANCE 

2.  Subpart  912.70  is  added  to  read  as 
follows: 

Subpart  912.70— Pro|*ct  Controi  System 

912.7001  Project  control  system. 

912.7002  Solicitation  provision  and 
contract  clause. 

Subpart  912.70— Project  Control 
System 

§  912.7001    Project  control  system. 

DOE  project  managers  are  responsible 
for  determining  the  applicability  of  the 
Project  Control  System  and  the  extent  to 
which  the  requirements  of  the 
applicable  DOE  Directives  will  be 
utihzed  in  individual  contracts.  Project 
managers  will  have  the  flexibility  to 
tailor  requirements,  encourage 
formulation  of  customized  project 
control  strategies  for  each  project  or 
group  of  projects,  and  determine  the 
appropriate  degree  of  application  for 
each  guideline  element  to  effectively 
control  technical,  schedule,  and  cost 
risks. 
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$912.7002    Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall 
include  the  clause  at  952.212-73, 
Pro)ect  Control  System,  in  solicitations 
and  contracts  identified  by  the  project 
manager  as  suitable  for  the  requirements 
of  the  Project  Control  System 
Guidelines. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Subsection  952.212-73  is  revised  to 
read  as  follows:  952.212-73  Project 
control  system. 

As  prescribed  in  912.7002(a),  insert 
the  following  clause  in  solicitations  and 
contracts  where  the  requirements  of  the 
Project  Control  System  are  to  be 
utilized. 

Project  Control  System  (XXX 19M) 

(a)  In  tbe  performance  of  this  contract,  the 
contractor  shall  establish,  maintain,  and  use 
a  project  control  system  meeting  the 
requirements  speciHed  in  the  contract,  in 
DOE  Notice  4700.5  "PROJECT  CONTROL 
SYSTEM  GUIDELINES,"  and  any  other 
system  requirements  defined  by  the 
contracting  officer.  The  contractor  may 


propose  the  use  of  a  pre-existing  project 
control  system  if  such  system  satisfies  the 
requirements  of  DOE  Notice  4700.5. 

(b)  The  contractor  shall  provide  the 
contracting  officer  with  a  detailed  written 
description  of  the  proposed  project  control 
system  for  review  and  approval  within 

(contracting  officer  insert  number] 

calendar  days  after  award  of  tbe  contract 
Cost  effective  application  of  controls  vrill  be 
a  critical  factor  in  determining  acceptability 
of  the  proposed  system. 

(c)  Upon  system  approval  by  the 
contracting  officer,  the  contractor  shall  fully 
implement  the  project  control  system.  The 
contractor  shall  not  make  any  significant 
changes  to  the  approved  system  without  the 
prior  written  approval  of  the  contracting 
officer.  If  a  pre-existing  project  control 
system  does  not  satisfy  the  requirements  of 
DOE  Notice  4700.5,  revisions  necessary  to 
assure  compliance  shall  be  made  with  no 
change  to  the  estimated  cost/fixed  fee,  or 
price  of  the  contract. 

(d)  The  contractor  shall  provide  the 
contracting  officer  or  his/her  authorized 
representative  with  access  to  all  pertinent 
records,  data,  and  plans  for  purposes  of 
initial  approval,  approval  of  proposed 
changes,  and  the  operation  of  tbe  project 
control  system. 

(e)  Tbe  contractor  shall  set  forth  applicable 
project  control  system  requirements  in  those 


subcontracts  identified  by  the  contracting 
officer.  The  contractor  shall  incorporate  in 
the  identified  subcontracts  provisions  for 
review  and  surveillance  of  the 
subcontractors'  systems.  The  review  will  be 
conducted  by  the  contractor,  unless  the 
Government,  contractor,  or  subcontractor 
requests  Government  review. 

PART  970-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

4.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Audiority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91  (42  U.S.C  7254),  sec  201  of  the 
Federal  Qvilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C  420) 
and  sec  1534  of  the  Deptartment  of  Defense 
Authorization  Act,  1986,  Pub.  L  99-145  (42 
U.S.C  7256a),  as  amended. 

S  970.5204-60    [Amemtod] 

5.  Section  970.5204-50  is  amended  by 
revising  the  heading  to  read  "Project 
control  system." 

(FR  Doc.  94-2736  Filed  2-7-94;  8:45  ami 
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DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Twelve  Lakes  Stabilization  Project. 
Wasatch-Cache  National  Forest, 
Summit  County,  UT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  wrill 
prepare  an  environmental  impact 
statement  on  a  proposal  to  stabilize  Big 
Elk,  Crystal,  Duck,  Fire,  Island,  Long. 
Marjorie.  Pot.  Star,  Teapot,  Wall,  and 
Weir  Lake  reservoirs  located  in  non- 
motorized  backcountry  adjacent  to  the 
Mirror  Lake  Highway.  These  lakes  will 
no  longer  be  used  for  water  storage 
purposes.  Restoration  of  watershed 
resources,  fishery  and  wildlife  habitat, 
and  previous  recreation  impacts  will 
occur.  This  project  is  mitigation  for  lost 
fishery  and  recreational  opportunities 
related  to  the  construction  of  Jordanelle 
Reservoir  (Central  Utah  Project). 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  8,  1994. 
ADDRESSES:  Send  written  comments  to 
FOB  68,  Kamas,  Utah  84036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mead  Hargis,  Kamas  Ranger  District, 
801-783-4338. 

SUPPt.EMENTARY  INFORMATION:  The 
Wasatach-Cache  National  Forest  is  the 
lead  agency. 

The  Kamas  Ranger  District  invites 
comments  on  the  proposed  action  and 
alternatives.  Scoping  will  include 
written,  phone  or  personal  comments. 
No  meetings  are  scheduled.  District 
employees  will  meet  with  any  person 
who  requests  a  meeting. 

The  decisions  to  be  made  include 
whether  or  not  to  stabilize  these  lakes 
and  if  so  at  what  lake  surface  elevation 
and  what,  if  any,  recreation  and  natural 
resource  restoration  will  be  necessary. 


Preliminary  issues  include  cost, 
fishery  benefits,  roadless  character, 
wetlands,  cultural  resources,  potential 
impacts  of  stablization  attracting  more 
recreational  use  to  these  lakes. 

Preliminary  alternatives  include  No 
Action,  stabilization  at  natural  lake 
levels,  low  hazard  dam  levels,  and 
levels  above  low  hazard  dam  elevations. 

A  404  Dredge  and  Fill  permit  from  the 
Army  Corps  of  Engineers  and  Utah  State 
Stream  Alternation  permits  will  be 
necessary. 

The  Responsible  OfBcial  is  Melissa 
Blackwell,  District  Ranger,  Kamas 
Ranger  District. 

Estimated  dates  of  availability:  Draft 
EIS  August  1994,  final  EIS  November 
1994. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
envirorunental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  CityofAngoon  v. 
Model,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
S.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 


Dated:  February  1. 1994. 
Melissa  Blackwell, 

District  Ranger. 

(FR  Doc.  94-2837  Filed  2-7-94;  8:45  am) 

BtLUNO  CODE  M10-11-M 


Packers  and  Stockyards 
Administration 

Amendment  to  Certification  of  Central 
Filing  System — Oklahoma 

The  Statewride  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Sectuity  Act  of  1985.  on  the  basis  of 
information  submitted  by  Hannah  D. 
Atkins,  Secretary  of  State,  for  farm 
products  produced  in  that  State  (52  FR 
49056,  December  29, 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
John  Kennedy,  Secretary  of  State,  for  an 
additional  farm  product  produced  in 
that  State  as  follows: 
Quail 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)  (2),  Pub.  L.  99-198. 
99  Stat.  1535.  7  U.S.C  1631(c}  (2);  7  CFR 
2.18(e)  (3),  2.56(a)  (3),  55  F.R.  22795. 

Dated:  January  31, 1994. 
Calvin  W.  Watldns, 
Acting  Administrator,  Packers  and 
Stockyards  Administration. 
(FR  Doc.  94-2776  Filed  2-7-94;  8:45  ami 
BIUJMO  COOE  3410-KD-P 


Forest  Service 

Butch  Creek  Timber  Sale;  Idaho 
Panhandle  National  Forests,  Pend 
Oreille  County,  Washington. 

ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  statement  for 
proposed  activities  in  the  Butch  Creek 
project  area. 

DATES:  The  comment  period  on  this 

draft  environmental  impact  statement 

expires  March  28.  1994. 

ADDRESSES:  Send  written  comments  to 

District  Ranger.  Priest  Lake  Ranger 

District.  HCR  5,  Box  207,  Priest  River  ID 

83856. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 

and  envirormiental  impact  statement 

should  be  directed  to  Kent  Dunstan. 
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District  Ranger  David  Cobb,  the 
Interdisciplinary  Team  Leader,  or  David 
Asleson,  the  District  Planning  Staff 
Officer,  Priest  Lake  Ranger  District, 
Idaho  Panhandle  National  Forests,  HCR 
5  Box  207.  Priest  Lake  ID  83856.  Phone: 
(208) 443-2512. 

SUMMARY:  The  notice  is  hereby  given 
that  the  Forest  Service  has  prepared  a 
Draft  Environmental  Impact  Statement 
(DEIS)  documenting  the  environmental 
effects  that  proposed  timber  harvesting 
and  watershed  improvement  activities 
would  have  in  the  Butch  Creek  project 
area.  The  area  is  located  approximately 
15  air  miles  northwest  of  Priest  River, 
Idaho,  and  is  approximately  7,270  acres 
in  size. 

Public  participation  is  important. 
People  may  visit  with  Forest  Service 
officials  at  any  time  prior  te  the 
decision,  however,  it  is  very  importsuit 
that  public  comment  be  made  available 
to  the  Forest  Service  during  re\iew  of 
this  Draft  EIS.  After  a  45-day  public 
comment  period,  the  comments 
received  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  Final  Environmental 
Impact  Statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  June, 
1994.  The  Forest  Service  will  respond  to 
the  comments  received  from  the  DOS  in 
the  FEIS. 

The  District  Ranger  is  the  responsible 
ofGcial  for  this  EIS,  and  will  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
res{>onses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  pohcies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

SUPPLEMENTARY  rNFORMATlON:  A  very 
specific  projM)sed  action  was  developed 
for  the  area  that  includes  timber  harvest, 
reforestation  and  watershed 
rehabilitation  activities.  The  proposed 
action  and  alternatives  to  the  proposed 
action  were  developed  within  the 
framework  of  Ecosystem  Management. 
This  approach  considers  the 
management  of  all  resources  on  large 
land  areas  with  emphasis  on  sustaining 
the  ecological  systems  present. 

Five  alternatives  were  developed, 
including  a  No-Action  Alternative. 
Alternative  C  is  the  ahemative  preferred 
by  the  Forest  Service.  Under  Alternative 
C  approximately  4.5  milUon  board  feet 
of  green,  dead  and  dying  timber  would 
be  harvested  within  23  harvest  units. 
Harvest  methods  include  commercial 
thinning,  overstory  removal,  group 
selection,  individual  tree  selection, 
sanitation/salvage,  sheherwood  with 
reserves  and  seed  tree  with  reserves. 


Skyline  and  tractor  yarding  methods 
would  be  utilized  to  harvest  trees  within 
these  areas.  In  addition  to  these  timber 
management  activities,  approximately 
69  acres  would  be  precommerdally 
thinned. 

Access  to  these  proposed  harvest 
areas  would  require  0.9  mile  of  new 
road  construction,  8.7  miles  of  road 
reconstruction  and  0.8  mile  of  road 
reconditioning.  All  of  these  roads  would 
be  closed,  either  immediately  following 
the  timber  harvesting  or  after  the  post 
sale  activities  (such  as  slash  bumitig 
and  planting)  have  been  completed.  The 
majority  of  the  newly  constructed  roads 
would  be  obliterated  immediately  after 
the  timber  is  harvested  while  the 
majority  of  the  reconstructed  roads 
would  be  closed  following  the  post  sale 
activities. 

In  addition  to  these  road  activities, 
improvements  to  the  existing  Forest 
Service  Road  305  would  be  made  over 
an  8-mile  stretch  within  the  project  area 
to  reduce  the  amount  of  sediment 
reaching  the  adjacent  stream.  To  further 
improve  the  watershed  conditions, 
structures  would  be  placed  into  some 
headwater  streams. 

Management  activities  would  be 
administered  by  the  Priest  Lake  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Bonner  County,  Idaho.  This 
DEIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  this  area. 

HOW  TO  RESPOND:  The  agency  invites 
written  comments  and  suggestions  on 
the  issues  and  management 
opportunities  in  the  area  being 
analyzed.  To  ensure  that  these 
comments  are  considered  in  the  final 
decision,  comments  must  be 
postmarked  or  received  within  45  days 
hx)m  the  date  that  this  notice  is 
published  in  the  Federal  Register. 
Commenfers  should  include:  (1)  Name, 
address,  telephone  number, 
organization  represented,  if  any;  (2)  title 
of  the  document  on  which  the  comment 
is  being  submitted  (Butch  Creek  DEIS); 
and  (3)  specific  concerns  and 
supporting  reasons  for  the  District 
Ranger  to  consider.  Copies  of  the  Record 
of  Decision  will  be  mailed  to  those 
people  who  have  submitted  comments 
either  before  or  during  the  comment 
period  and  to  those  who  request  a  copy. 


Dated:  January  25. 1994. 
KentL.  Dunstan, 

District  Ranger.  Priest  Lake  Ranger  District, 

Idaho  Panhandle  National  Forests. 

IFR  Doc  94-2584  Filed  2-7-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

P.O.  020294A] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  pubhc  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Groundfish 
Permit  Review  Board  will  meet  on 
February  22-24, 1994.  in  the  Council 
Chamber  on  the  main  floor  of  2000  SVV. 
First  Avenue,  suite  420,  Portland.  OR. 
The  meeting  will  begin  each  day  at  8 
a.m.  The  meeting  will  not  adjourn  until 
the  business  for  each  day  is  completed, 
and  may  go  into  the  evening  hours. 

The  purpose  of  the  meeting  is  to 
review  appeals  on  applications  for  West 
Coast  groundfish  limited  entr>'  permits 
which  were  denied  by  the  National 
Marine  Fisheries  Service. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Thomas  Bigford  on  (206)  526-6140  at 
least  5  days  prior  to  the  meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bigford,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.  BIN  C15700,  Seattle.  WA;  98115; 
telephone:  (206)  526-6140. 

Dated:  February  2, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-2789  Piled  2-7-94;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fit>er  Textile  Products  Produced 
or  Manufactured  in  Pakistan 

February  1.1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  February  9.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 927-3715. 

SUPPLElUfeNTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultiiral  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  January  21, 1^4  between 
the  Governments  of  the  United  States 
and  Pakistan,  agreement  was  reached  to 
amend  and  extend  further  the  Bilateral 
Cotton,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  May  20. 1987  and  June  11. 
1987,  for  two  consecutive  one-year 
periods  beginning  on  January  1, 1994 
and  extending  through  December  31, 
1995. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
December  31. 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel      ' 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

G>inmittee  for  the  Implementation  of  Textile 
Agreements 

February  1,1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  December  9, 
1993:  pursuant  to  the  Bilateral  Cotton.  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20, 1987  and 
June  11, 1987,  as  amended  and  extended,  and 
the  Memorandum  of  Understanding  (MOU) 
dated  January  21, 1994  between  the 
Governments  of  the  United  States  and 
Pakistan:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  9, 1994, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  products  in  the  following  categories, 
produoed  or  manufactured  in  Pakistan  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1994  and  extending 
through  December  31, 1994,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Specific  Limits 
219  

226/313  

237  

239  

314  

315  

331/631   

334/634  

335/635  

336/636  

338  

339 

340/640  ...!.... 


Twetve-month  restraint 
limit' 


341/641   

347/348  

351/651   

352/652  

359-C/659-C3 

360  

361  

363  -.. 

369-F*  

369-Ps  


5,885,000  square  fT>e- 
ters. 

89,525,621  square  me- 
ters. 

286,225  dozen. 

1 ,347.547  kilograms. 

4,280,000  square  me- 
ters. 

60,563,779  square  me- 
ters. 

1,752,915  dozen  pairs. 

169,060  dozen. 

261 ,080  dozen. 

343,470  dozen. 

3.857,571  dozen. 

972,932  dozen. 

457,960  dozen  of  whicti 
not  more  ttian 
171 ,735  dozen  shall 
be  in  dress  shirts  in 
Categones  340-D/ 
640-02. 

515205  dozen. 

506,742  dozen. 

228,960  dozen. 

572,450  dozen. 

1,030,410  kilograms. 

1 ,998,637  numbers. 

2,598,981  numbers. 

35,881,062  numbers. 

1,144,900  kilograms. 

572,450  kitograms. 


Category 


369-R« 

369-S^ 

613/614  

615  

617  

638/639  

647/648  

Aggregate  Des- 
ignated Consutta- 
ton  Level  (DCL) 

300,301,317,326. 
330,  332,  333, 
342,  345,  349, 
'  350,  353,  354, 
359-Oe.  362  and 
369-0  »,  as  a 
group. 

Within  Aggregate 
DCL 

317  

Other  DCL 

666  


Twelve-month  restraint 
limit' 


8,014,300  kilograms. 

524,318  kikjgrams. 

17,726,894  square  me- 
ters. 

18,858,395  square  me- 
ters. 

14,292,192  square  me- 
ters. 

337.080  dozen. 

639,090  dozen. 


81,000,000  square  me- 
ters equivalents 


5,016,764  square  me- 
ters. 

1,133,981  kilograms. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    1993. 

2  Category  340-0:  only  HTS  numt)ers 
6205  20.2015,  6205.20.2020.  6205.20.2025 
and  6205.20.2030;  Category  640-D:  only  HTS 
numbers  6205.30^10,  6205.30.2020. 
6205.30.2030,  6205.302040,  6205.90.2030 
and  6205.90.4030. 

3  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.3034,  6104.62.1020, 
6104.69.3010,  611420.0048,  6114.20.0052, 
6203.42.2010,  6203.422090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;    Category    659-C:    only    HTS 


numbers        610323.0055, 
6103432025,    6103.49.2000, 


6103.43.2020, 
6103,49.3038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


only     HTS     numt)er 


numbers 


6104.63.1020.  6104.63.1030. 
6104.69.3014,  6114.30.3044, 
6203.43.2010.  6203.43.2090. 
6203.49.1090.  6204.63.1510, 
6210.10.4015,  6211.33.0010, 
and  621 1.43.0010. 

*  Category     369-F: 
6302.91 .0045. 

5  Category     369-P:     only     HTS 
6302.60.0010  and  6302.91.0005. 

"Category  369-fl:  only  HTS  numtwr 
6307.102020. 

'Category  369-S:  only  HTS  numtjer 
6307.102005. 

8  Category  359-0:  all  HTS  numbers  except 
6103.42.^25,  6103.49.3034,  6104.62.1020, 
6104.69.3010,  611420.0048,  6114.20.0052, 
6203.42.2010,  6203.422090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

621 1 .42.0010  (Category  359-C). 

« Category  369-0:  all  HTS  numbers  except 
6302.91 .0045  (Category  369-F); 

6302.60.0010,  6302.91.0005  (Category  369- 
P);  6307.10.2020  (Category  369-R);  and 
6307.10.2005  (Category  369-S). 

Imports  charged  to  these  category  limits  for 
the  period  January  1,  1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 
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The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
and  the  MOU  dated  January  21, 1994 
between  the  Governments  of  the  United 
States  and  Pakistan. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

(FR  Doc.  94-2756  Filed  2-7-94;  8:45  ami 
BILUNO  CODE  MIO-Ofl-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-00008] 

Walgreen  Co.,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
Settlement  Agreement  under  the  Federal 
Hazardous  Substances  Act  and  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Walgreen  Co..  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  February 
23. 1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to 
Comment  94-C0008,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  I.  Kramer,  Trial  Attorney.  Office 
of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFOAMATION: 
(Attached). 


Dated:  January  31, 1994. 
Sheldon  O.  Butts, 
Depu  ty  Secretary. 

Settlement  Agreement  and  Order 

1.  Walgreen  Co.  (hereinafter. 
"Walgreen"),  a  corporation,  enters  into 
this  Settlement  Agreement  (hereinafter, 
"Agreement")  with  the  stafT  of  the 
Consumer  Product  Safety  Commission, 
and  agrees  to  the  entry  of  the  Order 
described  herein.  The  purpose  of  the 
Agreement  and  Order  is  to  settle  the 
stafTs  allegations  that  Walgreen 
knowingly  caused  the  export  of  certain 
banned  hazardous  substances,  namely 
toys,  in  violation  of  section  14(d)  of  the 
Federal  Hazardous  Substances  Act 
(FHSA).  15  U.S.C  1273(d).  which  is  a 
prohibited  act  under  section  4(i)  of  the 
FHSA.  15  U.S.C.  1263(i). 

/.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Walgreen  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter.  "CPSA"),  15 
U.S.C.  2079(a).  and  sections  2  (f)(1)(D) 
and  (s).  4  (a)  and  (i)  and  5(c)  of  the 
Federal  Hazardous  Substances  Act 
(hereinafter,  "FHSA"),  15  U.S.C. 
1261(f)(1)(D)  and  (s),  1263  (a)  and  (i) 
and  1264(c). 

n.  The  Parties 

3.  The  "stafr*  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA.  15 
U.S.C.  2053. 

4.  Walgreen  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Illinois  with  its  principal  corporate 
offices  located  at  200  WiLnot  Road, 
Deerfield,  Illinois  60015.  Walgreen  is  a 
retail  drug  chain  and  is  engaged,  in  part, 
in  the  business  of  importing  and  selling 
domestically,  children's  toys  and 
novelty  items. 

ni.  Allegations  of  the  Staff 

5.  On  June  2, 1992.  Commission  field 
stafl' collected  samples  of  Walgreen 's 
"Toy  Center  Musical  Phone."  item 
#874409.  for  evaluation  under  the 
FHSA. 

6.  In  the  staffs  letter  of  July  8.  1992. 
Walgreen  was  advised  that  these  toys 
are  intended  for  children  under  three 
years  of  age  and  are  subject  to  the  Small 
Parts  regulation  at  16  CFR  part  501.  The 
toy  phone  had  battery  and  antenna 
components  that  separated  when  tested 
under  the  use  and  abuse  procedures 
outlined  in  16  CFR  1500.52(c)  and  (0- 
The  battery  antenna  components  fit 
entirely  within  the  small  parts  cylinder 


described  at  16  CFR  1500.4.  Therefore, 
the  toys  present  a  choking  hazard  to 
children  under  three  years  of  age.  As  a 
result,  the  toy  phones  are  hazardous 
substances  as  defined  in  section 
2(f)(1)(D)  and  (s)  of  the  FHSA  and  the 
regulations  at  16  CFR  1500.18(a)(9),  and 
are  banned  hazardous  substances,  under 
section  2(q)(l)(A)  of  the  FHSA. 

7.  In  that  same  letter,  Walgreen  was 
supplied  with  the  Regulated  Products 
Handbook  and  referred  to  chapter  6.  The 
letter  and  the  handbook  described, 
among  other  things,  the  procedures  that 
must  be  followed  if  a  firm  elects  to 
export  banned  products. 

8.  In  Walgreen's  response  of 
September  1. 1992,  they  described  their 
"stop  sales"  activity  and  informed 
Commission  staff  that  the  returned 
goods  would  be  "held  for  return  to  the 
vendor." 

9.  On  September  30,  1992,  the 
Commission's  Central  Regional  office 
received  a  letter  from  a  firm.  Atico 
Limited  of  Miami,  Florida  which 
represented  itself  as  Walgreen's  agent 
for  disposal  of  these  toys.  Atico  claimed 
to  have  revised  the  product  so  that  it 
would  comply  with  the  FHSA  and 
included  revised  samples  for  evaluation. 

10.  The  staffs  letter  dated  November 
3, 1992,  informed  Atico  that  the  revised 
toys  were  still  not  in  compliance  with 
the  FHSA,  and  asked  again  for  a  final 
disposition  of  Walgreen's  stock  of  these 
violative  products.  The  letter  again 
outlined  the  correct  procedures  to 
follow  should  Walgreen  elect  to 
reexport  the  products. 

11.  In  January  1993,  the  stafTwas 
contacted  by  counsel,  purportedly 
representing  Atico,  asking  for  additional 
guidance  on  the  Commission's  export 
requirements.  He  specifically  inquired 
about  possible  export  to  Paraguay.  The 
staff  told  him  that  Walgreen  was  the 
importer  and  should  file  a  notice  of 
export  with  the  Commission. 

12.  In  a  phone  conversation  held 
April  26,  1993.  the  CPSC  staff  again 
asked  Walgreen  about  the  disposition  of 
the  violative  toys.  Walgreen  advised  that 
Atico  would  be  handling  the  export  on 
its  behalf 

13.  In  a  phone  conversation  held  on 
April  27, 1993,  Walgreen  acknowledged 
that  it  had  not  filed  the  Notice  to  Export. 

14.  Subsequently,  the  staff  leamea 
that  Walgreen  had  shipped  1,758 
cartons  of  these  toys  back  to  its  foreign 
supplier  on  March  29,  1993.  The 
Commission  never  received  the  required 
Notice  of  Export  from  Walgreen  or 
Atico. 

15.  Section  14(d)  of  the  FHSA 
requires,  in  pertinent  part,  that  any 
person  who  elects  to  export  a  banned 
hazardous  product  shall  notify  the 
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Commission  of  its  intent  to  export  at 
least  30  days  prior  to  the  date  of 
exportation. 

16.  Walgreen's  failure  to  provide  the 
Commission  with  advance  notice  of  its 
intent  to  export  these  toys  is  a  violation 
of  section  14(d)  of  the  FHSA.  15  U.S.C 
1273(d).  and  is  a  prohibited  act  under 
section  4(i)  of  the  FHSA.  15  U.S.C. 

IV.  Response  of  Walgreen 

17.  Walgreen  denies  the  allegations  of 
the  staff  that  it  has  knowingly 
introduced  or  caused  the  introduction 
into  commerce  of  the  aforesaid  banned 
hazardous  toys,  that  it  knowingly  failed 
to  comply  with  export  notification 
requirements  of  the  FHSA.  or  that  it 
violated  the  FHSA  in  any  way. 

V.  Agreement  of  the  Parties 

18.  The  Consumer  Product  Safety 
Commission  has  jvuisdiction  over 
Walgreen  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  Act  (15  U.S.C.  2051  et  seq).  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C  1261  etseq. 

19.  Walgreen  agrees  to  pay  to  the 
Commission  a  dvil  penalty  in  the 
amount  of  fifty  thousand  and  00/100 
dollars  ($50,000)  within  twenty  (20) 
days  after  service  of  the  Final  Order  of 
the  Commission  accepting  this 
Settlement  Agreement.  This  f>ayment  is 
made  in  full  settlement  of  the  staff's 
allegations  set  forth  in  paragraphs  five 
through  sixteen  above  that  Walgreen 
violated  the  FHSA. 

20.  The  Commission  does  not  make 
any  determination  that  Walgreen 
knowingly  violated  the  FHSA.  The 
Commission  and  Walgreen  agree  that 
this  Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

21.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Walgreen  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing.  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Walgreen  failed  to  comply  with 
the  FHSA  as  aforesaid,  tmd  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

22.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
been  issued;  and.  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

23.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 


the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-(h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

24.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attadied 
Order,  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Walgreen  to  appropriate  legal 
action. 

25.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

26.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Walgreen  and  each  of  its  successors  and 
assigns. 

Respondent  Walgreen  Co. 
Dated:  October  28. 1993. 
Vernon  A.  Brunner, 
Exec.  Vice  President.  Walgreen  Co.,  200 
Wilmot  Road.  Deerfield.  IL  60015. 

Commission  Staff 

David  Sciuneltzer. 

Assistant  Executive  Director,  Office  of 

Compliance  and  Enforcement. 

Alan  H.  Schoem, 

Director.  Division  of  Administrative 

Litigation.  Office  of  Compliance  and 

Enforcement 

Dated:  November  9. 1993. 

Mehrin  I.  Kramer, 

Trial  Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Walgreen  Co..  a  corporation, 
and  the  staff  of  the  Consumer  Product 
Safety  Commission;  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Walgreen;  and  it 
appearing  that  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 

Ordered.  That  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  ordered,  That  upon  final 
acceptance  of  the  Settlement 
Agreement,  Walgreen  Co.  shall  pay  to 
the  order  of  the  Consumer  Product 
Safety  Commission  a  civil  penalty  in  the 
amount  of  fifty  thousand  and  00/100 
dollars  ($50,000)  within  twenty  (20) 


days  after  service  of  the  Final  Order  and 
Decision  in  this  matter. 


In  the  Matter  of  Walgreen  Co. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  31st  day  of  January, 
1994. 

By  order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  94-2873  Filed  2-7-94;  8:45  am) 
BILLtNO  COOe  OSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Final  Programmatic  Life-Cycle 
Environmental  Impact  Statement  (EIS) 
for  the  Theater  Missile  Defense  (TMD) 
Program 

agency:  Ballistic  Missile  Defense 
OrganizaUon  (BMDO),  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Proposed  Action  is  to 
conduct  research  and  development 
activities  that  would  give  the  United 
States  the  capability  to  produce  and 
deploy  an  integrated,  comprehensive 
theater  missile  defense.  The  Proposed 
Action  is  necessary  to  improve  the 
capability  of  the  United  States  to  defend 
its  forward-deployed  armed  forces  and 
its  friends  and  aUies  against  hostile 
theater  missiles  in  any  foreign  theater  of 
operations.  TMD  consists  of  three 
components:  (1)  Active  Defense  to 
destroy  enemy  missile  in-flight;  (2) 
Counterforce  to  destroy  an  enemy's 
ability  to  launch  missiles  and;  (3) 
Passive  Defense  to  evade  detection  and 
otherwise  enhance  survival  from  missile 
attack.  A  network  of  command,  oPOtrol, 
communications  and  intelligence  (d) 
elements  would  support  each  of  the 
components  individually  and  provide  a 
means  of  managing  and  integrating  the 
overall  TMD  system. 

The  EIS  addresses,  to  the  extent 
possible,  the  potential  environmental 
impacts  of  the  research,  development 
and  testing,  production,  basing  (not 
deployment),  and  eventual 
decommissioning  of  the  proposed  TMD 
components.  It  also  identifies  any 
mitigation  measures  that  could  avoid  or 
lessen  those  impacts.  Environmental 
resource  topics  evaluated  include  air 
quality,  noise,  surface  and  ground  water 
quahty.  hazardous  materials  and  wastes, 
electromagnetic  radiation,  safety,  land 
use,  transportation,  and  biological  and 
cultural  resources. 

Alternative  to  the  Proposed  Action 
analyzed  in  the  EIS: 
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•  Improve  Active  Defense  Only — 
involving  only  Active  Defense  and 
related  CH  research,  development,  and 
testing  activities.  TMD  system 
improvements  would  only  occur  in  the 
area  of  intercepting  and  destroying  in- 
flight theater  missiles. 

•  Improve  Couiiterforce  Only — 
involving  only  Counterforce  and  related 
C^I  research,  development,  and  testing 
activities.  TMD  system  improvements 
would  only  occxir  in  the  areas  of 
detecting,  identifying,  and  destroying 
fixed  and  mobile  launch  platforms, 
support  and  storage  facilities,  and 
command  and  control  nodes. 

•  Improve  Passive  Defense  Only — 
involving  only  Passive  Defense  and 
related  Cal  research,  development,  and 
testing  activities.  TMD  system 
improvements  would  occur  in  the  area 
of  camouflage,  cover,  and  deception; 
hardening  of  military  assets;  reductions 
in  thermal,  and  electronic  emissions; 
and  mobility. 

•  No-Action  Alemative — no  research 
and  development  activities,  no  testing 
activities,  and  no  production  or  basing 
would  be  undertaken  that  would  result 
in  an  ii^egrated  and  comprehensive 
TMD  system.  Normal  improvements  and 
maintenance  of  existing  system  (i.e., 
aircraft,  missile,  radars)  would  occur  to 
assure  their  performance  against 
traditional  combatant  forces. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Christine  Queen.  BMDO/DRE, 
room  1E1008,  7100  Defense  Pentagon, 


Washington,  DC,  20301-7100,  (703) 
695-8743. 

Dated:  February  2. 1994. 
L.MBynuiii, 

Alternate  OSD  FedemI  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-2757  Filed  2-7-94;  8:45  ami 

BILUNGCODC  S00O-O4-M 


Defense  Science  Board  Task  Force  on 
Tracked  Vehicle  Industrial  Base 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Tracked  Vehicle 
Industrial  Base  will  meet  in  closed 
session  on  February  14, 1994  at  the 
Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  the 
Congressional  issues  concerning  the 
public  and  private  industrial  base  for 
tanks  and  tank  engines.  The  Task  Force 
should  study  the  viability  of  the  tank 
and  tank  engine  industrial  base  and 
propose  a  definitive  plan  of  action,  cost 
estimates,  and  cost  effectiveness  trade- 
off analyses  and  an  implementation 
schedule  for  Congressional  review. 


In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  Usted  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  3, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  FedemI  Pegister  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  94-2795  Filed  2-7-94;  8:45  am] 

BILUNO  COM  $000-04-M 


Defense  Science  Board  Task  Force  on 
Acquiring  Defense  Software 
Commercially 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Acquiring  Defense 
Software  Commercially  will  meet  in 
open  session  on  February  25. 1994  at 
Strategic  Analysis,  Inc.,  4001  N.  Fairfax 
Drive,  Suite  175,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
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on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting, 
the  Task  Force  will  review  current  DoD 
software  acquisition  regulations,  DoD 
acquisition  experiences  with  selected 
software-intensive-systems,  and 
contractor  acquisition  experiences  with 
DoD  and  commercial  software-intensive 
systems. 

Persons  interested  in  further 
information  should  call  Ms.  Virginia 
Castor  at  (703)  614-0212. 

Dated:  February  3, 1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  94-2796  Filed  2-7-94;  8:45  am] 

BILUNCCOOC  »000  0«  M 


action:  Notice  of  intent 


Department  of  the  Army 
Corps  of  Engineers 

intent  To  Prepare  a  Draft 
Environmental  impact  Statement  for 
the  Long  Term  Management  Strategy 
for  Savannah  Hartx>r  Navigation 
Project,  Chatham  County,  GA  and 
Jasper  County,  SC 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Savannah  District,  DOD. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Savannah  District  is 
conducting  a  Long  Term  Management 
Strategy  (LTMS)  to  address  the  long 
term  operational  and  management  needs 
for  the  dredging  and  dredged  material 
disposal  needs  for  the  Federally 
Authorized  Savannah  Harbor 
Navigation  Project.  Savannah  Harbor  is 
located  approximately  75  miles  south  of 
Charleston.  South  Carolina,  and  120 
miles  north  of  Jacksonville,  Florida. 
Savannah  Harbor  includes  the  lower 
21.3  miles  of  the  Savannah  River.  An 
additional  11.4  miles  of  channel  is 
maintained  from  the  mouth  of  the 
harbor  across  the  bar  to  the  Atlantic 
Ocean.  Aimual  maintenance  of  the 
Savannah  Harbor  Navigation  Project 
requires  dredging  and  disposal  of 
approximately  6  million  cubic  yards  of 
material. 

The  LTMS  for  the  Savannah  Harbor 
Navigation  Project  will  focus  on  sound 
economic  and  environmental 
alternatives  for  the  management  of 
dredging  and  dredged  material  disposal 
for  maintaining  the  Federally 
Authorized  Navigation  channel  and 
additional  material  dredged  xmder 
Department  of  the  Army  permits. 
Various  alternative  dredging  schedules 
and  dredging  disposal  schemes  will  be 


examined  in  an  effort  to  minimize  total 
dredging  and  disposal  costs  and  identity 
envirorunentally  sensitive  and 
beneficial  management  practices. 
Analysis  of  potential  impacts  on 
endangered  species,  fisheries,  birds, 
marine  mammals,  watw  quality,  historic 
properties,  etc.  resulting  from  the 
various  alternatives  will  be  included  in 
theEIS. 

SCOPING  PROCESS:  Federal.  State 
and  local  o^cials;  conservation  groups, 
and  interested  businesses,  groups,  and 
individuals  are  invited  to  comment  on 
the  proposed  project  Comments 
received  as  a  result  of  this  notice  will  be 
used  to  assist  in  identifying  potential 
impacts  to  the  quality  of  the 
environment.  * 

AVAiLABIUTY:  The  Draft  Environmental 
Impact  Statement  will  be  made  available 
to  the  public  in  October  1994. 

ADDRESSES:  Written  comments  may  be 
forwarded  to  the  District  Engineer,  U.S. 
Army  Corps  of  Engineers.  Savannah 
Distinct.  100  W.  Oglethorpe  Ave.,  P.O. 
Box  889.  Savannah,  Georgia  31402- 
0889. 

DATES:  Comments  should  be  received  on 
or  before  March  10, 1994  to  ensure 
timely  consideration. 


m 
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FOR  FURTHER  INFOmUTKM  CONTACT: 
Questions  concerning  this  proposal  may 
be  directed  to  Mr.  Jamie  Sykes,  (912) 
652-5178. 

Kennedi  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  94-2R31  Filed  2-7-94;  8:45  am] 
BIUINO  COM  4012-70-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPM-1 09-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Intent  to  Prepare  an  Environmental 
Assessment  for  the  Proposed  199S/ 
1996  Soutt>east  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

February  2, 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  CFERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  CEA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  1995/1996  Southeast 
Expansion  Project.i  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project. 

Summary  of  the  Proposed  Pro)ect 

TGPL  wants  Commission 
authorization  to  construct,  operate,  and 
modify  the  following  focilities,  on  a 
phased  basis.  TGPL  would  use  the 
facilities  to  transport  up  to  165,000 
Mcfd  of  natural  gas  (115.000  Mcfd  in 
1995  (Phase  IJ  and  50.000  Mcfd  in  1996 
(Phase  ni)  from  the  interconnection  of 
TQ'L's  main  line  and  its  Mobile  Bay 
Lateral  near  Butler  in  Choctaw  County, 
Alabama,  to  certain  points  of  delivery 
upstream  of  TGPL's  Compressor  Station 
No.  165  near  Chatham.  Virginia: 

Phase  I  Facilities  (1995) 

•  12,600-horsepower(HP) 
compressor  addition  at  Compressor 
Station  No.  90  in  Marengo  County. 
Alabama. 

•  Two  7,000-HP  electric  drive  units  to 
replace  two  existing  5.620-HP  steam 
turbines  on  Units  1  and  2  at  Compressor 
Station  No.  100  in  Chilton  County. 
Alabama. 


<  TraiucontinenUl  Ga*  Pipe  Line  Corporalion't 
(TGPL)  application  was  fil«<l  %irith  the  Commissioti 
under  section  7  of  the  Natural  Gas  Act  and  Pan  157 
of  the  Cotnmisaion't  regulations. 


•  15.13  miles  of  42-inch-diameter 
loop  on  Main  Line  E  in  ChiUon  and 
Autauga  Counties.  Alabama. 

•  Modifications  to  existing 
compressor  equipment  at  Compressor 
Station  No.  110  in  Randolph  County. 
Alabama. 

•  12.000-HP  compressor  addition  at 
Compressor  Station  No.  120  in  Henry 
County.  Georgia. 

•  12,600-i#  compressor  addition  at 
Compressor  Station  No.  150  in  Iredell 
County.  North  Carolina. 

Phase  II  Facilities  (1 996) 

•  6,500-HP  compressor  addition  at 
Compressor  Station  No.  100  in  Chilton 
County,  Alabama. 

•  12.000-HP  compressor  addition  at 
Compressor  Station  No.  120  in  Henry 
County,  Georgia. 

The  general  location  of  these  facilities  is 
shown  in  appendix  1.2 

Land  Requirements  for  Construction 

The  proposed  loop  would  be  built 
adjacent  and  piarallel  to  existing  rights- 
of-way.  TGPL  intends  to  use  a  75-foot- 
wide  construction  right-of-way.  About 
15  feet  of  the  planned  75-ftx)t  width 
would  use  existing  right-of-way. 
Consequently,  about  60  feet  of  new 
clearing  would  be  required  in  most 
areas.  Following  construction,  about  35 
feet  of  the  construction  right-of-way 
would  be  allowed  to  revert  to  its  former 
land  use.  In  agricultural  areas,  a  100- 
foot-wide  construction  right-of-way  is 
planned  in  order  to  segregate  topsoil. 

Also,  additional  working  space  would 
be  required  adjacent  to  the  planned 
construction  right-of-way  at  road  and 
stream  crossings. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
CertiScate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  E.\. 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Ragiater.  Copies  are 
available  from  the  Commission's  Public  Reference 
Branch,  room  3104.  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  or  call  (202)  20a-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  Hsheries,  and 
wetlands. 

•  Vegetation  and  vvildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary'  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
TGPL.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  will 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  loop  would  cross  within  50  feet 
of  5  residences  and  a  church,  and  would 
cross  2  orchards. 

•  The  pip>eline  would  cross  9 
perennial  streams,  2  ponds,  and  50 
wetlands. 

•  The  compressor  stations  are  near 
residences. 

•  The  project  may  potentially  impact 
federally  listed  threatened  or 
endangered  species. 

•  The  pipeline  may  cross  or  be  near 
cultural  resource/archeological  sites. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  abut  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
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alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  usehil  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St.,  NE. 
Washington.  DC  20426; 

•  Reference  Docket  No.  CP94-109- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Philip  Veres,  EA  Project  Manager. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE.  room  7312. 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  3, 1994. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  request  one  from  Mr.  Veres 
at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  for  Mr. 
Philip  Veres.  EA  Project  Manager,  at 
(202) 208-1073. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc.  94-2810  Filed  2-7-94;  8:45  ami 
BlUMa  coot  (TIT-OI-M  • 


Docket  Nos.  TQ«4-*-23-<X)0  and  TM94-6- 
23-000 

Eastern  Shore  Natural  Gas  Co; 
Proposed  Changes  In  FERC  Gas  Tariff 

February  2, 1994 

Take  notice  that  on  January  28. 1994 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  certain  revised  tariff 
included  in  Appendix  A  attached  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  February  1, 1994. 

Eastern  Shore  states  that  the  purpose 
of  the  instant  filing  is  two  fold:  (1)  to 
reflect  changes  in  the  demand  and 
commodity  sales  rates;  and  (2)  to  track 
changes  in  Eastern  Shore's  pipeline 
supplier's  storage  service  rates. 

Eastern  Shore  states  that  it  seeks  to 
increase  its  CD  Commodity  sales  rate 
and  reduce  its  CD  Demand  sales  rate  by 
$0.2247  and  $0.0134  per  dt, 
respectively,  as  compared  to  those  sales 
rates  filed  in  Docket  Nos.  TQ94-3-23- 
000  and  TM94-5-23-O00.  Such  changes 
reflect  higher  prices  being  paid  to 
Eastern  Shore's  suppliers  under  its 
market  responsive  gas  contracts  and 
lower  prices  being  paid  to  Eastern 
Shore's  upstream  pipeline  suppliers  for 
firm  transportation. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  9. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell. 
Secretary. 

[FR  Doc.  94-2801  Filed  2-7-94;  8:45  am) 
8IUJNO  cooc  fm-9^-m 


[Docket  No.  MT88-1 2-007] 

El  Paso  Natural  Gas  Co  .  Tariff  Filing 

February  2, 1994. 

Take  notice  that  on  )aiiuary  25,  1994, 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing,  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission  (Commission)  Regulations 
Under  the  Natural  Gas  Act  and  in- 
compliance with  the  Commission's 
Order  on  Standards  of  Conduct  issued 
December  23, 1993  (December  23  Order) 
at  Docket  No.  MG88-17-O01,  et  al..  a 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A. 

In  light  of  the  Commission's 
interpretation  of  an  "operating 
employee"  in  Order  No.  497-E,  issued 
simultaneously  with  the  December  23 
Order,  El  Paso  stated  that  its  tendered 
revised  tariff  sheet  reflects  that  El  Paso 
and  EPGM  have  no  "shared  operating 
employees." 

El  Paso  requested  the  Commission 
accept  the  tendered  revised  tariff  sheet 
for  filing  and  permit  it  to  become 
effective  thirty  (30)  days  from  the  date 
of  the  instant  filing. 

El  Paso  stated  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
at  Docket  No.  MG88-17-O00,  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  94-2815  Filed  2-7-94;  8:45  am] 

BILUNO  cooc  a717-01-M 


[Docket  Nos.  RS92-19-003,  RS92-19-004, 
RS92-1 9-007,  RS92-1 9-008,  RS92-104- 
000,  and  RS92-1 31-000  (consolidated  In 
part) 

KN  Energy,  inc.;  Comment  Period 

February  2. 1994. 

On  January  28, 1994,  KN  Interstate 
Gas  Transmission  Company  made  its 
third  revised  compliance  filing  in 
response  to  the  Commission's  January 
13  order  (66  FERC  ^61,037).  Comments 
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on  this  filing  will  be  due  on  or  before 

February  14, 1994. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-2800  Filed  2-7-94;  8:45  am] 

BILLING  CODE  S717-41-M 

[Docket  No.  RP94-1 20-000] 

Koch  Gateway  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  2, 1994. 

Take  notice  that  on  January  31,  1994. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1. 

Koch  Gateway  states  that  this  filing 
proposes  changes  to  the  rates  for  Koch 
Gateway's  existing  transportation 
services.  This  filing  is  being  made  in 
accordance  with  Section  V(B)  of  the 
Joint  Stipulation  and  Agreement  entered 
into  between  the  parties  in  Docket  No. 
RP92-235  (62  FERC  61.290  (1993).  The 
tariff  is  being  revised  to  make  those 
changes  which  are  necessary  to  conform 
this  tariff  to  meet  the  operational  needs 
of  both  the  customers  and  Koch 
Gateway. 

Koch  Gateway  proposes  an  effective 
date  of  March  1, 1994,  for  the  applicable 
tariff  sheets,  anticipating  that  the 
Commission  will  exercise  its  authority 
under  Section  4(e)  of  the  NGA  to 
suspend  the  effectiveness  of  the  sheets 
for  the  full  five  month  statutory  period 
so  the  applicable  sheets  are  allowed  to 
be  made  effective  August  1, 1994. 

Koch  Gateway  states  that  the  rates 
reflected  on  the  proposed  tariff  sheets 
are  based  on  a  cost  of  service  of  $195.7 
million.  This  reflects  the  annual 
operating  costs  which  Koch  Gateway 
expects  to  incur  utilizing  a  base  period 
covering  the  twelve  months  ended 
September  30, 1993,  adjusted  for  knov/n 
and  measurable  changes  anticipated  to 
occur  during  the  nine-month  period 
ending  June  30, 1994. 

Koch  Gateway's  is  proposing  an 
overall  rate  of  return  of  12.55  percent 
based  on  a  capital  structure  consisting 
of  31.47  percent  debt  and  68.53  percent 
equity  and  a  claimed  return  on  equity  of 
13.05  percent.  The  overall  cost  of 
service  represents  a  $8.5  million 
increase  in  the  cost  of  service  which 
formed  the  basis  of  the  rates  approved 
by  the  Commission  in  Docket  No.  RS92- 
2fi. 

In  this  filing,  Koch  Gateway  proposes 
to  use  the  same  cost  allocation 
methodology  and  rate  design  which  the 
Commission  approved  in  Docket  No. 
RS92-26.  This  methodology  includes 
the  classification  of  fixed  costs  under 


the  principles  of  Strai^t  Fixed  Variable 
("SFV")  rate  design  methodology,  the 
utilization  of  seasonal  maximum  daily 
quantities  ("MDQ's")  for  the  No  Notice 
Service  ("NNS"),  allocation  of  costs  to 
the  contract  storage  services,  retainage 
of  the  six  100  mile  rate  types  and 
designing  ITS  rates  on  a  125%  load 
factor  t>asis. 

Koch  Gateway  is  also  proposing 
several  changes  to  its  tariff  as  a  result  of 
experience  gained  the  first  few  months 
of  operations  under  Order  No.  636. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  %vith  18  CFR 
385.214  and  385.211.  All  such  petitions 
or  protests  must  be  filed  on  or  before 
February  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashtiU, 
Secretary. 
IFR  Doc.  94-2811  Filed  2-7-94;  8:45  am] 

BILLING  CODE  e71T-01-M 


[Docket  No.  EL93-33-001] 

Louisiana  Energy  and  Power  Authority 
V.  Central  Louisiana  Electric  Co.;  Filing 

February  2. 1994. 

Take  notice  that  on  January  7, 1994, 
Louisiana  Energy  and  Power  Authority 
(LEPA)  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket  pursuant  to  the 
Commission's  order  issued  on  December 
23,  1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  9,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  avail^ie  for  public 

inspection. 

Lois  D.  CasheD, 

Secretary. 

[FR  Doc.  94-2816  Filed  2-7-94;  8:45  am] 

BILUNC  COM  6717-01-M 


[Docket  No.  RP94-1 23-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changas  in  FERC  Gas  Tariff 

February  2, 1994. 

Take  notice  that  on  January  31,  1994, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing, 
as  part  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1 ,  First  Revised 
Sheet  No.  9.  with  a  proposed  effective 
date  of  March  1,1994. 

MRT  stated  that  the  purpose  of  this 
filing  is  to  provide  for  the  disposition  of 
MRT's  unrecovered  Account  No.  191 
and  858  balances  as  of  October  31, 1993 
pursuant  to  Order  636,  et.  seq.  and 
section  162  of  the  General  Terms  and 
Conditions  of  MRTs  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1. 

'  MRT  stated  that  copies  of  its  filing  are 
available  for  inspection  at  its  business 
offices,  located  in  St.  Louis.  Missouri, 
and  have  been  mailed  to  all  of  its  former 
jurisdictional  sales  customers  and  the 
State  Commissions  of  Arkansas, 
Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9. 1994. 
Protests  %vill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this.filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-2807  Filed  2-7-94;  8:45  am) 
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[Docket  No.  RP94-1 22-0001 

Natural  Gas  Pipetina  Company  of 
Amefka;  Proposed  Changes  In  FERC 
Gas  Tariff 

February  2. 1994.  / 

Take  notice  that  on  January  28, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  25,  to  be  effective  March  1, 
1994. 

Natural  states  that  the  filing  is 
submitted  to  commerce  recovering 
effective  March  1, 1994,  approximately 
$28  million  in  known  and  measurable 
gas  supply  realignment  (GSR)  costs 
which  have  been  incurred  by  Natural  as 
a  consequence  of  Order  No.  363. 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheet  as  submitted  herein  to  become 
effective  March  1, 1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Natural  states  that  it  has  reached  a 
tentative  settlement  with  members  of 
the  Natural  Customer  Group  (NCG) 
regarding  recovery  from  them  of  GSR 
costs.  Members  of  the  NCG  may 
preserve  their  rights  by  filing  an 
abbreviated  protest  which  may  be 
supplemented  if  the  settlement  is  not 
finalized  and  approved. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  February  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary 
IFR  Doc  94-2808  Filed  2-7-94;  8:45  am] 

BtUMO  COOC  CTIT-Ot-M 


[Docket  No.  RP04-121-0001 

Northwest  Pipeline  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

February  2. 1994. 

Take  notice  that  on  January  28, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of  March 
1, 1994: 

Second  Revised  Sheet  No.  282 
Third  Revised  Sheet  No.  283 

Northwest  states  that  the  purpose  of 
this  filing  is  to  amend  the  Transition 
Cost  Reservation  (TCR)  Surcharge 
Provision  in  Section  27  of  the  General 
Terms  and  Conditions  of  Third  Revised 
Volume  No.  1  of  Northwest's  FERC  Gas 
Tariff.  Northwest  requests 
postponement  of  the  Collection  Period 
and  asks  that  such  period  commence 
June  1, 1994,  rather  than  March  1, 1994, 
as  stated  in  the  currently  effective  tariff 
provisions.  The  reason  for  the  delay  is 
to  allow  time  for  costs  associated  with 
further  development  of  Northwest's 
Electronic  Bulletin  Board  (EBB)  to  be 
properly  included  in  the  surcharge 
calculation. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  parties 
on  the  official  service  list  as  compiled 
by  the  secretary  in  this  proceeding  and 
upon  Northwest's  jxmsdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  February  9, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc  94-2809  Filed  2-7-94;  8:45  ami 

BILUNO  OOOC  fMT-OV-M 


[Docket  No.  RP93-6-021] 

Northwest  Pipeline  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

February  2, 1994. 

Take  notice  that  on  January  28, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
March  1, 1994: 

Third  Revised  Volume  No.  1 

First  Revised  Sheet  No.  1 

Second  Revised  Sheet  Nos.  5  and  5-A 

First  Revised  Sheet  Nos.  6  and  7 

Second  Revised  Sheet  No.  8 

Original  Sheet  No.  8.1 

First  Revised  Sheet  Nos.  14  and  15 

Third  Revised  Sheet  Nos.  23  and  24 

First  Revised  Sheet  Nos.  40  through  45 

First  Revised  Sheet  Nos.  50  and  51 

First  Revised  Sheet  Nos.  53  through  55 

First  Revised  Sheet  No.  61 

First  Revised  Sheet  No.  65 

First  Revised  Sheet  Nos.  70  through  72 

First  Revised  Sheet  No.  74 

First  Revised  Sheet  Nos.  80  through  86 

Sheet  Nos.  87  through  89 

Original  Sheet  Nos.  90  through  95 

Sheet  Nos.  96  through  99 

Original  Sheet  Nos.  100  through  110 

Sheet  Nos.  Ill  through  114 

Original  Sheet  Nos.  115  through  121 

Sheet  Nos.  122  through  199 

First  Revised  Sheet  Nos.  201  and  202 

First  Revised  Sheet  Nos.  226  through  232 

First  Revised  Sheet  No.  234 

First  Revised  Sheet  No.  236 

Second  Revised  Sheet  No.  239 

First  Revised  Sheet  No.  240 

First  Revised  Sheet  No.  242 

First  Revised  Sheet  No.  244 

First  Revised  Sheet  Na  246 

First  Revised  Sheet  Nos.  248  through  250 

First  Revised  Sheet  No.  253 

First  Revised  Sheet  Nos.  255  through  260 

Second  Revised  Sheet  No.  261 

First  Revised  Sheet  Nos.  262  through  265 

Second  Revised  Sheet  Nos.  266  and  267 

First  Revised  Sheet  Nos.  268  and  269 

First  Revised  Sheet  No.  271 

First  Revised  Sheet  No.  273 

First  Revised  Sheet  No.  275 

First  Revised  Sheet  No.  280 

Second  Revised  Sheet  No.  283 

First  Revised  Sheet  Nos.  325  through  328 

First  Revised  Sheet  No.  331 

Second  Revised  Sheet  No.  332 

First  Revised  Sheet  Nos.  333  and  333-A 

First  Revised  Sheet  Nos.  337  through  342 

Original  Sheet  No.  343 

Sheet  No.  344 

Original  Sheet  Nos.  345  and  346 

Sheet  Nos.  347  through  349 

Original  Sheet  Nos.  350  through  358 

Sheet  Na  359 

Original  Sheet  Nos.  360  through  362 

Sheet  Nos.  363  through  374 

First  Revised  Sheet  Nos.  375  through  378 

Original  Sheet  No.  380. 

Origiiul  VohmM  No.  2 

Ninth  Revised  Sheet  No.  1-A 
Eighteenth  Revised  Sheet  No.  2 
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Tenth  Revised  Sheet  No.  2.1 

Sixteenth  Revised  Sheet  No.  2-A 

Tenth  Revised  Sheet  No.  2-A.l 

Fifth  Revised  Sheet  No.  1186 

First  Revised  Sheet  No.  1187  through  1189 

Second  Revised  Sheet  No.  1190  and  1191 

First  Revised  Sheet  No.  1192 

Third  Revised  Sheet  No.  1193 

First  Revised  Sheet  No.  1194  and  1195 

Third  Revised  Sheet  No.  1224 

Second  Revised  Sheet  No.  1225 

First  Revised  Sheet  No.  1226  through  1249 

Second  Revised  Sheet  No.  1250  and  1251 

First  Revised  Sheet  No.  1251-A  through 

1251-C 
First  Revised  Sheet  No.  1252  and  1253. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  implement  the  joint  offer 
of  settlement  (Settlement),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  on  July  2,  1993,  as 
modified  and  approved  by  Commission 
order  of  December  23, 1993  (Order),  in 
the  above-referenced  dockets. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  parties 
designated  on  the  official  service  list  as 
compiled  by  the  secretary  in  this 
proceeding  and  upon  all  of  Northwest's 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  February  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-2813  Filed  2-7-94;  8;45  ami 

BILUMO  CODE  e717-01-M 


[Docket  No.  RP94-12&-000] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

February  2, 1994. 

Take  notice  that  on  January  31, 1994, 
South  Georgia  Natuiral  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  February  1, 
1994: 

First  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  55a 
First  Revised  Sheet  No.  55b 


South  Georgia  states  that  the  purpose 
of  this  filing  is  to  offer  an  optional 
delivery  point  allocation  methodology 
in  its  transportation  tariff.  This  option 
would  allow  any  party  who  owns  and 
operates  the  downstream  facilities  at  a 
delivery  point  on  South  Georgia's 
system  to  elect  to  have  daily  deliveries 
at  such  point  allocated  first  to  third- 
party  transportation  agreements 
nominating  at  that  point.  South  Georgia 
has  been  requested  to  implement  this 
"svring  contract"  option  so  that  the 
dowrnstream  operator  can  choose  to 
keep  third-party  shippers  whole  to  the 
extent  of  metered  flow.  South  Georgia 
has  requested  all  waivers  necessary  to 
make  these  sheets  effective  February  1, 
1994. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  should  be  filed  on 
or  before  February  9, 1994.  Protests  will 
not  be  considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  94-2803  Filed  2-7-94;  8:45  am) 


BILUNO  CODE  «717-«1-M 


[Docket  No.  RP94-1 24-000] 

Southern  Natural  Gas  Co.;  Refund 
Report 

February  2, 1994. 

Take  notice  that  on  January  31, 1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  refund 
report  pursuant  to  Section  35  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1. 

By  this  initial  filing,  Southern 
proposes  to  refund  the  credit  balance  in 
its  Accoimt  191  attributable  to  gas 
purchases  made  prior  to  November  1, 
1993,  in  connection  with  the  provision 
of  its  former  bundled  merchant  service. 
Southern  is  prop>osing  to  refund  to  its 
customers  a  total  balance  of  $1,114,434, 
comprised  of  a  credit  balance  of 
$1,456,431  in  the  commodity 


subaccount  and  a  debt  balance  in  the 
demand  subaccount  of  $341,997  which 
arose  during  the  deferral  period  of 
December  1, 1992  through  October  31, 
1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
February  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
n)ust  file  a  petition  to  intervene.  Copies 
<«af  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-2806  Filed  2-7-94;  8:45  ami 
BILUNO  CODE  trir-oi-M 

[Docket  No.  RP94-1 27-000] 

Tennessee  Gas  Pipeline  Co.;  Proposed 
Adjustment  Under  FERC  Tariff 
Provisions 

February  2. 1994. 

Take  notice  that  on  January  31,  1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  limited  application 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  15  use  717C  (1988),  and  the  Rules 
and  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
promulgated  thereunder  to  recover  gas 
supply  realignment  costs  (GSR  Costs) 
incurred  as  a  consequence  of 
Tennessee's  costs  (GSR  Costs)  incurred 
as  a  consequence  of  Tennessee's 
implementation  of  Order  No.  636. 
Tennessee  proposes  to  file  the  following 
tariff  sheets,  to  become  effective  March 
1, 1994: 

Second  Revised  Sheet  No.  22, 
Second  Revised  Sheet  No.  24, 
Fourth  Revised  Sheet  No.  30. 

Tennessee  states  that  the  purpose  of 
the  filing  in  this  docket  is  to  set  forth 
the  GSR  Costs  and  the  related  rates  that 
will  be  charged  by  Tennessee  pursuant 
to  Order  No.  636  for  the  quarter 
commencing  March  1, 1994.  The  GSR , 
Costs  sought  to  be  recovered  include 
costs  associated  with  the  reformation  or 
termination  of  certain  supply  contracts 
as  well  as  pricing  differential  costs 
associated  with  continuing  to  perform 
under  certain  gas  supply  contracts, 
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including  the  Great  Plains  Associates 
contract. 

Tennef =e  stated  that  copies  of  this 
tariff  filing  were  mailed  to  all  affected 
customers  of  Tennessee  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
I*ractice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  9, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cl-LsU, 
Secretory. 
[FR  Doc.  94-2804  Filed  2-7-94;  8;45anil 

BILLING  COOe  •717-41-M 

[Docket  No.  RP94-1 25-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  2. 1994. 

Take  notice  that  on  January  31, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff,  with 
a  proposed  effective  date  of  March  3, 
1994: 

First  Revised  Sheet  No.  224. 
First  Revised  Sheet  No.  225, 
First  Revised  Sheet  No.  226. 

Texas  C  .s  states  that  the  revised  tariff 
sheets  are  being  filed  as  a  limited 
Section  4(e)  filing  to  implement  direct 
billing  of  Texas  Gas's  Account  No.  191 
balance  remaining  after  termination  of 
its  PGA  pursuant  to  restructuring  its 
services  under  Order  No.  636.  The 
amount  to  be  direct  billed  to  Texas  Gas's 
former  sales  customers  is  $3,025,334. 

Texas  Gas  notes  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  former 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  prtxMeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CasheD, 
Secretory. 
[FR  Doc  94-2d05  Filed  2-7-94;  8:45  am) 

BILUNG  COOe  fTIT-Ot-M 

[Docket  No.  RP86-1 1»-034] 

Tennessee  Gas  Pipeline  Co.;  Refund 
Report 

February  2, 1994. 

Take  notice  that  on  January  25, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  Refund  Re[)ort  made 
in  accordance  with  the  Commission's 
orders  issued  April  10, 1992  and  Jime 
25, 1992,  in  Docket  No.  RP86-119,  ef  al. 
The  refund  report  reflects  refunds  due 
pursuant  to  the  Stipulation  and 
Agreement  filed  Jui>e  25, 1991  and  as 
modified  on  May  7, 1992. 

The  Stipulation  requires  Tennessee  to 
refund  to  its  customers  the  accumulated 
value  of  take-or-pay  paynoents  received 
under  prior  recovery  formulas  in  excess 
of  allocated  take-or-pay  demand  costs. 
The  Stipulation  provides  that  refund 
amounts  in  excess  of  $10  million, 
established  as  of  the  date  of  the 
Stipulation,  will  be  made  in  three  equal 
semi-annual  installments. 

Tennessee  states  that  on  January  25, 
1994,  Tennessee  refunded 
$23,385,807.00,  Inclusive  of  interest,  to 
Columbia  Gas  Transmission  Corporation 
(Columbia).  Tennessee  states  that  this 
refund  represents  the  final  installment 
of  refunds  owed  Columbia  and  reflects 
the  balance  as  of  January  25, 1994  in 
Columbia's  Demand  Transition  Cost 
Subaccount. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Com.mission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc  94-2814  Filed  2-7-94;  8;45  ami 

BILUNO  C006  CMT-OI-M 


[Docket  No.  RP93-66-004,  RP93-86-003, 
RP93-1 39-0031 

Transwestem  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

Febrjary  2, 1994. 

Take  notice  that  on  January  28, 1994 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
March  1,1994: 

106th  Revised  Sheet  No.  5, 
12th  Revised  Sheet  No.  5A, 
8th  Revised  Sheet  No.  5A.01. 
5th  Revised  Sheet  No.  5A.05. 
10th  Revised  Sheet  No.  SB. 

On  July  30, 1993,  the  Commission 
issued  an  order  accepting  the  filings  in 
Docket  Nos.  RP93-56-C01  and  RP93-^ 
86-001  to  be  effective  April  1, 1993  and 
accepting  and  suspending  the  tari^ 
sheets  in  Docket  No.  RP93-1 39-000  to 
be  effective  August  1,  1993.  By  the  same 
order,  the  Commission  directed 
Commission  Staff  to  convene  a 
conference  in  Docket  Nos.  RP93-56- 
001,  RP93-66-001,  and  RP93-1 39-000 
and  001  to  allow  the  parties  an 
opportunity  to  settle  the  proposed 
allocation  methodology  for 
Transwestem 's  volujnetric  surcharge. 
This  conference  was  subsequently  held 
on  August  27. 1993.  On  October  27, 
1993,  Transwestem  filed  a  settlement  in 
Docket  Nos.  RP93-56-O03,  RP93-86- 
003  and  RP93-139-003.  The  settlement 
included  pro  forma  tariff  sheets 
reflecting  the  amount  of  the  volumetric 
surcharge,  by  zone,  agreed  to  by  the 
parties  to  resolve  the  captioned  take-or- 
pay  proceedings.  On  January  18, 1994, 
the  Commission  issued  its  "Order 
Approving  Uncontested  Settlement" 
("Order").  In  the  Order,  the  Commission 
instmcted  Transwestem  to  file  tariff 
sheets  in  conformance  with  the  Order. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state  ./\^ 

commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
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with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  Qling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-2812  Filed  2-7-94;  8:45  am] 

BILUNQ  CODE  (TIT-OI-M 


[Docket  No.  TM94-3-49-001] 

Williston  Basin  Pipeline  Co.; 
Compliance  Tariff  Filing 

February  2, 1994. 

Take  notice  that  on  January  31, 1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  in 
compliance  with  the  Commission's 
letter  order  issued  January  14, 1994, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets: 

First  Revised  Sheet  No.  322, 
Original  Sheet  No.  322A. 

Williston  Basin  submitted  these  tariff 
sheets  to  include  language  to  address 
the  derivation  of  projected  and  actual 
system  average  costs  of  gas  referenced  in 
Section  38  of  the  General  Terms  and 
Conditions  of  Williston  Basin's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  all  as  more  fully  explained  in  the 
filing  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc  94-2802  Filed  2-7-94;  8:45  am) 

BILUNO  CODE  fTIT-OI-M 


Office  of  Arms  Control  and 
Nonproiiferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement", 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Norway  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  end  the 
Government  of  Sweden  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  curangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/NO(SW)-21, 
for  the  transfer  from  Sweden  to  Norway 
'  of  two  fuel  rod  segments  containing  400 
grams  of  uranium  containing  2  grams  of 
the  isotope  uranium-235  and  6  grams  of 
plutonium  for  cladding  material 
experiments.  After  conclusion  of  the 
experiments,  the  material  is  to  be 
returned  to  Sweden 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  February  2, 
1994. 

Edward  T.  Fei, 

Action  Director,  Office  of  Nonproiiferation 
Policy,  Office  of  Arms  Control  and 
Nonproiiferation. 

(FR  Doc.  94-2867  Filed  2-7-94;  8:45  am) 

BILLMO  COOC  MSfr-OI-M 


Department  of  Energy 

Office  of  Fossil  Energy 
[FE  Docket  No  94-03-NQ] 

Gulf  Energy  Marketing  Co.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Mexico 

AGENCY:  Office  of  Fossil  Energy,  EXDE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Gulf 
Energy  Marketing  Company 
authorization  to  import  up  to  150  billion 
cubic  feet  of  natural  gas  from  Mexico 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 


This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Inde{>endence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  24, 
1994. 

Qififbrd  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  94-2866  Filed  2-7-94;  8:45  am) 

BILUNO  COOC  6450-01-* 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  Dock*!  No.  93-131-NQ] 

Tenaska  Washington  Partners  II,  LP.; 
Long-Term  Authorization  To  Import 
Natural  Gas  from  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tenaska  Washington  Partners  n,  L.P. 
authorization  to  import  up  to  21,433 
MMBtu  (approximately  21,433  Mcf)  of 
Canadian  natural  gas  per  day  for  a 
period  of  20  years,  expected  to  begin  in 
1996.  The  gas  would  be  supplied  by 
Shell  Canada  Limited  and  consumed  at 
a  248-megawatt  electric  power 
generation  facility  to  be  built  in  Pierce 
County,  near  Tacoma.  Washington. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  2<, 
1994. 
Clifford  P.  Tomaszewski 

Director,  Office  of  Natural  Gas,  Offia  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-2864  Filed  2-7-94;  8:45  am] 
BILUNO  CODE  •4S0-01-P 


[FE  Docket  No.  94-02-NG] 

UtiliCorp  United,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  and  Export  Natural 
Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
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ACTION:  Notice  of  order. 


summary:  The  Office  of  Foesil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
UtiliCorp  United,  Inc.  authorization  to 
import  up  to  100  Bcf  of  nattiral  gas  from 
Canat^  and  to  export  up  to  100  Bcf  of 
natural  gas  to  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
import  or  export. 

This  order  is  available  for  in^>ection 
and  copying  in  the  OfBce  of  Fuels 
Programs  docket  room,  3F-056, 
Fonestal  Building,  1000  hidependence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washiagton.  DC  January  24, 
1994. 

Clifiord  P.  Tomaszewtki, 
Dinctor,  Office  ofNaturol  Got,  Office  ofFtteh 
Progrowe,  Office  of  Fossil  Ettergy. 
[FR  Doc.  94-286S  FiW  2-7-M;  8:45  am) 

BtUMQ  COOC  MeO.AI-^ 


EMVmONIIEMTAL  PROTECTION 
AGB4CY 

[FRL-4836-q 

Black  Forest  Drxims  Site,  Black  Forest, 
El  Paso  County,  CO;  Proposed 
Administrative  Settlement  Pursuant  to 
ttM  ComprelMnsive  Environmental 
Response,  Compensation,  and  UabiO^ 
Act,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AOENCr:  U.S.  EnTironmental  Protection 
Agency  (USEPA). 
ACDON:  Notice  of  Proposed 
Administrative  Settlement;  Request  for 
Public  Comment. 

SUMMAflY:  In  accordance  with  section 
122(i)  of  tlie  CcmprehensiTe 
Environmental  Response, 
Compwnaation,  and  Liability  Act,  42 
U.S.C.  9622(i).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  ("CERCLA'O,  notice 
is  hereby  given  of  a  proposed 
Administrative  Settlement  concerning 
the  Black  Forest  Drums  Site  in  Black 
Forest,  El  Paso  County,  Colorado.  The 
proposed  Administrative  Settlement 
resolves  an  EPA  claim  under  Section 
107  of  CERCLA.  42  U.S.C  9607  against 
the  Estate  of  Herman  Wahky  and 
Walsky  Construction  Company,  the 
settlittg  p&iTiea  for  this  site.  The 
settlement  raquiree  the  settling  parties 
to  pay  $22,00a00  to  the  Hazavdous 
Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 


will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at 
EPA  Region  VIU's  Superfund  Records 
Center,  which  is  located  on  the  8th  floor 
of  the  North  Tower,  at  999  18th  Street, 
in  Denver,  Colorado. 
DATES:  Comments  must  be  submitted  by 
March  10, 1994. 
ADDRESSES:  The  proposed 
Administrative  Settlement  and 
additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspectioo  at  EPA  Region 
Vni's  Superfimd  Records  Center,  at  the 
address  listed  above.  A  copy  of  the 
proposed  settlement  may  be  obtaiived 
from  Carol  Pokomy  (8HWM-ER), 
Enforcement  Specialist,  USEPA.  999 
18th  Street,  suite  500.  Denver.  CO 
80202-2466.  Coounents  should 
reference  ibe  Black  Forest  Drums  Site. 
Black  Forest,  CO,  EPA  Docket  No. 
CERCLA- VIiI-«9-03,  and  should  be 
addressed  to  Ms.  Pokomy  at  the  address 
given  above. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
)essie  Goldfvb,  OfSce  of  Regional 
Counsel,  at  (303)  294-7592. 

It  Is  So  Agreed: 
Kerrigan  G.  Oongh, 
Acting  Regional  Administrator.  U.S. 
Enviroamental  Protection  Agency.  Region 
VUI. 
[FR  Doc  94-2849  Filed  2-7-M;  8:45  am] 
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[FRL-4835-7] 

Proposed  Settlement  Under  Sectkm 
1 22(g)  of  the  Comprehenstve 
Environmental  Response, 
Compensation  and  UabiMy  Act;  In  E.R 
Schilling 

AGENCY:  U.S.  Environmeirtal  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

conmient. 

SUMMARY:  Notice  of  De  SOnimis 
Settlement  In  accordance  with  section 
122(i](l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA).  notice  b  ber^  given  of  a 
proposed  administrative  settlement 
concerning  the  remedial  action  at  the 
E.R  Schilling,  site  bonton,  Cfcio.  The 
Department  c^  Justice  issiised  its 
approval  for  the  proposed  agreement  on 
December  30. 1993. 

DATES:  Comments  must  be  provided  on 
or  before  March  10, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  U.S. 


Environmental  Protection  Agency. 
Region  V.  77  West  Jackscm  Boulevard, 
Chicago.  Illinois,  60604-3590,  and 
should  refer  to:  E.H.  Schilling 
Superfund  Site  in  Ironton.  Ohio,  USEPA 
Docket  No.  V-W  94-C-225. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Monica  Smyth,  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel,  77  W.  Jackson,  Blvd..  Chicago, 
Illinois  60604. 

SUPPLEMENTARY  INFORMATION:  Below  aris 
listed  the  parties  who  have  executed 
binding  certifications  of  their  consent  to 
participate  in  the  settlement: 

List  of  Settlors 

Associated  Metals  and  Minerals 
Corporation;  Matlack.  Inc. 

Matack  Inc.  will  pay  $39,200  and 
Associated  Metal  and  Minerals 
Corporation  ("ASOMA")  vrill  pay 
$197,463  to  reimbxirse  EPA  for  their  fair 
share  of  EPA's  response  costs  at  the  E.H. 
Schilling  SiteJiPA  is  entering  into  this 
agreement  under  the  authority  of 
sections  122(g)  and  107  of  CERCLA. 
Section  122(g)  authorizes  settlements 
with  de  minimis  parties  to  allow  them 
to  resolve  their  liabilities  at  Superfund 
sites  without  incurring  substantial 
transaction  costs.  Umfer  this  authority, 
the  agreement  proposes  to  settle  with 
these  parties  for  the  reimbursement  of 
USEPA's  remaining  response  costs  at 
the  E.H.  Schilling  Site.  These  two 
parties  are  responsible  for  much  less 
than  one  pert»nt  of  the  total  volume  of 
waste  sent  to  the  site  between  1969  and 
1980.  The  proposed  settlement  reflects,  . 
and  was  agreed  to  based  on.  conditions 
as  known  to  the  parties  as  of  September 
1, 1993.  Settling  Parties  will  receive  a 
complete  release  firora  further  civil  or 
administrative  liabilities  at  the  Site. 

The  Ehrironmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  thirty  days  from 
the  date  of  publication  of  this  notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  or  additional 
background  information  relating  to  the 
settlement  is  arailaMe  for  review  and 
may  be  obtained  in  person  or  by  mail 
from  Monica  Smyth,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  Region  V,  77  W.  Jackson,  Mat) 
Code  CS-3T.  Chicago,  Illinois  60604. 

Aatharity:  The  Comprebeasive 
EnvironnMQtal  RaspooM,  Cooap«nsatioa.  and 
Liability  Aa  oi  1980.  as  amendad.  42  USXL 
9601-9675. 

David  A.  Ullrich. 

Acting  Regional  Administrator. 

(PR  Doc  94-2846  Filed  2-7-94;  8:45  am] 
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FEDERAL  COMMUNtCATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sut>mitted  to  Office  of 
Management  and  Budget  for  Review 

February  1. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW..  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  July  Boley,  Federal 
Commimications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503,  (202) 
395-3561. 

OMB  Number  3060-0444. 

Title:  220  and  800  MHz  Construction 
Letter. 

Form  Number:  FCC  Form  800A. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households  and  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  1 1 .200 
responses;  1  hour  average  burden  per 
response;  11,200  hours  total  annual 
burden. 

Needs  and  Uses:  Licenses  are  required 
to  provide  the  information  listed  on  FCC 
Form  800A  to  verify  a  station  has  been 
placed  into  operation.  PR  Docket  No. 
92-210,  effective  8/24/93,  extends  the 
maximum  terms  for  slow  growth 
systems  from  three  to  five  years. 
Additionally,  PR  Docket  No.  93-35. 
effective  12/27/93.  provides  for 
extended  implementation  in  the  900 
MHz  (929-930)  paging  band  to  three 
y«ars.  The  form  has  been  revised  to 
include  these  changes.  The  data  is  used 
by  Commission  staff  to  determine 
whether  the  licensee  is  entitled  to  their 
authorization  to  operate. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(PR  Doc.  94-2817  Filed  2-7-94;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

February  1. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  renew  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street  NW.,  suite 
140,  Washington,  EX:  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0466. 

Title:  Section  74.1283,  Station 
identification. 

Action:  Extension  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  200 
responses;  .166  hour  average  burden  per 
response;  33  hours  total  annual  burden. 

Needs  and  Uses:  Section  74.1283(c)(1) 
requires  an  FM  translator  station  whose 
station  identification  is  made  by  the 
primary  station  to  furnish  current 
information  of  the  translator's  call 
letters  and  location  (name,  address  and 
telephone  number).  This  information  is 
to  be  kept  in  the  primary  station's  files. 
The  information  is  used  by  the  primary 
station  licensee  and/or  FCC  staff  in  field 
investigations  to  contact  the  translator 
licensee  in  the  event  of  malfunction  of 
the  translator. 

OMB  Number:  3060-0473. 

Title:  Section  74.1251.  Technical  and 
equipment  modifications. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
rep>orting  requirement 

Estimated  Annual  Burden:  75 
responses;  .25  hour  average  burden  |>er 
response;  19  hours  total  annual  burden. 

Needs  and  Uses:  Upon  the  installation 
or  modification  of  transmitting 
equipment  for  which  prior  FOC 
authority  is  not  required  under  the 
provisions  of  §  74.1251(b)(1)  the 
licensee  shall  place  in  the  station 
records  a  certification  that  the  new 


installation  complies  in  all  respects 
with  the  technical  requirements  of  this 
part  and  the  terms  of  the  station 
authorization.  Section  74.1251(c) 
requires  FM  translator  licensees  to 
Jiotify  the  FCC  in  writing,  of  changes  in 
the  primary  FM  station  being 
retransmitted.  The  certification  of  the 
new  installation  is  used  by  licensees  to 
provide  prospective  users  of  the 
modified  equipment  with  necessary 
information.  If  no  such  information 
exists,  any  future  problems  could 
provide  difficuh  to  solve  and  could 
result  in  electronic  frequency 
interference  for  long  periods  of  time. 
The  notification  of  changes  in  the 
primary  FM  being  retransmitted  is  used 
by  FCC  staff  to  keep  records  up-to-date 
and  to  ensure  compliance  with  FCC 
rules  and  regulations. 

Federal  Communications  Cktmmission. 

Williun  F.  Catoa. 

Acting  Secretary. 

[FR  Doc.  94-2753  Filed  2-7-94;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
[Notice  1994-1] 

Filing  Dates  for  ttie  Oklahoma  Special 
Election 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
elections. 

SUMMARY:  Oklahoma  has  scheduled 
1994  special  elections  on  March  8,  April 
5  and  May  10  to  fill  the  vacant  U.S. 
House  seat  in  the  Sixth  Congressional 
District. 

Committees  required  to  file  reports  in 
connection  with  the  Special  Primary 
Election  should  file  a  12-day  Pre- 
Primary  Report  on  February  24. 
Committees  required  to  file  reports  in 
connection  with  a  Special  Runoff 
Election  on  April  5  must  file  a  12-day 
Pre-Runoff  Report  on  March  24. 
Committees  required  to  file  reports  in 
connection  v«th  the  Special  General 
Election  to  be  held  on  May  10  must  file 
a  12-day  Pre-General  Report  on  April  28 
and  a  Post-General  Report  on  June  9. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Bobby  Werfel.  Information  Division, 
999  E  Street.  NW.,  Washington,  DC 
20463.  telephone:  (202)  219-3420;  Toll 
Free (800) 424-9530. 

SUPPLEMENTARY  INFORMATtON 

Principal  Campaign  Committees 

Special  Primary  Only 

All  principal  campaign  committees  of 
candidates  only  involved  in  the  Special 
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Primary  Election  shall  file  a  12-day  Pre- 
Primary  Report  on  February  24,  and  an 
April  Quarterly  Report  on  April  15.  (See 
the  chart  below  for  the  closing  date  for 
each  report). 

Special  Primary  and  General  Without 
Runoff 

Each  party  will  hold  a  Special 
Primary  Election  to  nominate  a 
candidate  for  the  Special  General 
Election.  Principal  campaign 
committees  of  candidates  only 
partidp>ating  in  the  Special  Primary  and 
Special  General  Elections  shall  file  a  12- 
day  Pre-Primary  Report  on  February  24, 
an  April  Quarterly  Report  on  April  15, 
a  12-day  Pre-General  Election  Report  on 
April  28,  and  a  Post-General  Election 
Report  on  June  9.  (See  the  chart  below 
for  the  closing  date  of  each  report). 

Special  Primary  and  Runoff  Elections 

In  the  event  that  one  candidate  does 
not  achieve  more  than  50%  of  the  vote 
in  his/her  party's  Special  Primary 


Election,  the  two  top  vote-getters  in  that 
party's  primary  will  participate  in  a 
Special  Runoff  Election. 

Principal  campaign  committees  only 
participating  in  the  Special  Primary  and 
Runoff  Elections  shall  file  a  12-day  Pre- 
Primary  Election  Report  on  February  24, 
a  12-day  Pre-Runoff  Election  Report  on 
March  24,  and  an  April  Quarterly 
Report  on  April  15.  (See  the  chart  below 
for  the  closing  date  of  each  report.) 

Special  Primary,  Runoff  and  General 
Elections 

Principal  campaign  committees 
participating  in  the  Special  Primary, 
Runoff  and  General  Elections  must  file 
a  12-day  Pre-Primary  Election  Report  on 
February  24,  a  12-day  Pre-Runoff 
Election  Report  on  March  24,  an  April 
Quarterly  Report  on  April  15,  a  12-day 
Pre-General  Election  Report  on  April  28, 
and  a  Post-General  Election  Report  on 
June  9.  (See  the  chart  below  for  the 
closing  date  of  each  report.) 


Unauthorized  Committees  (PACs  and 
Party  Committees) 

Quarterly  Filers 

All  political  committees  filing  on  a 
quarterly  basis  are  subject  to  special 
election  reporting  if  they  make 
previously  undisclosed  contributions  or 
expenditures  in  connection  with  the 
Oklahoma  Special  Primary,  Runoff  or 
General  Elections  by  the  close  of  books 
for  the  applicable  reports.  (See  the  chart 
below  for  the  closing  dale  of  each 
report). 

Monthly  Filers 

Political  committees  filing  on  a 
monthly  basis  are  not  required  to  file 
pre-  and  post-election  reports;  however, 
these  committees  may  have  to  file  24- 
hour  reports  on  independent 
expenditures.  See  11  CFR  104.4(b)  and 
104.5(g). 


Reporting  Dates  for  Oklahoma  Special  Elections:  March  8  Primary,  April  5  Runoff,  and  May  10  General 


Report 


Close 
books* 


Reg^cert 
mailing 
date  2 


Filing  date 


Pre-Pnmary  .... 

Pre-Runoff 

April  Quarterly 
Pre-General  .... 
Post-Ger>efa]  .. 


2/16/94 
3/16/94 
3/31/94 
4/20/94 
5/30/94 


3Z'21/94 
3/21/94 
4/15/94 
4/25/94 
6/09/94 


2/24/94 
3/24/94 
4/15/94 
4/28/94 
6/09/94 


'  The  period  begins  with  ttie  close  of  books  of  the  last  report  filed  by  the  comnrtittee.  It  the  committee  has  filed  no  previous  reports,  ttie  period 
begins  wrth  the  date  of  the  commrttee's  first  activity. 

2  Reports  sent  by  registered  or  certified  mail  nrxist  be  postmarked  by  the  mailirig  date;  otherwise,  ttiey  must  be  received  by  the  filir>g  date. 

3  The  mailing  date  for  the  Pre-Pnmary  Report  is  a  federal  holiday;  nevertheless,  the  report  must  be  received  by  the  filing  date. 


Dated:  February  1. 1994. 
Trevor  Potter, 

Chairman,  Federal  Election  Commission. 
[FR  Doc  94-2760  Filed  2-7-«4;  8:45  am) 
BILLffM  COOC  (TIS-OI-M 

FEDERAL  TRADE  COMMISSION 

Cable  Television  Survey;  Information 
Collection  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  for  clearance  of  an 
Information  collection  to  gather 
information  on  cable  television  systems' 
advertising  policies. 

SUMMARY:  OMB  clearance  is  being 
sought  for  a  survey  to  gather 
information  on  cable  television  systems' 
advertising  policies. 

A  mail  questionnaire  to 
approximately  300  cable  television 
systems  is  proposed  to  determine 


whether  advertising  time  is  sold  in 
competition  with  broadcast  television 
stations.  Commission  staff  will  use  this 
information  to  analyze  several  aspects  of 
competition  in  the  cable  television 
industry. 

DATE:  Comments  on  this  clearance 
application  must  be  submitted  on  or 
before  March  10, 1994.  ^ 

ADDRESSES:  Send  comments  to  FTC 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503.  Copies  of  the 
application  may  be  obtained  bom  the 
Ptiblic  Reference  Section,  room  130, 
Federal  Trade  Commission, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Vita,  Deputy  Assistant  Director 
for  Economic  Policy  Analysis,  Federal 
Trade  Commission,  Washington,  DC 
20580,  (202)  326-3493. 


By  direction  of  the  Commission. 

Donald  S.  Qark, 

Secretary. 

|FR  Doc.  94-2822  Filed  2-7-94;  8:45  am] 
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Granting  of  Request  for  Earty 
Teimination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  as  added  by  title  11  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  requires  persons 
contemplating  certain  mergers  or 
acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  jjeriods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
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and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 


period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


General  for  the  Antitrust  Division  of  the 
Dep>artment  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between  01 1094  and  012194 


Name  of  acquirtng  person,  name  of  acquired  person,  name  of  acquired  entity 


PMN  No. 


Date  termi- 
nated 


Cross  Timbers  Oil  Company,  Arrxjco  Corporation,  Anrxxx)  Production  Company 

Jason  Incoiporated.  DLTK,  Inc.  DLTK,  Inc „ _^„ 

U  S  West.  Inc.,  Sales  &  Compilation  Company,  Sales  &  Compilation  Company ^ 

G.T.C.  Trafwcontif>ental  Group,  Ltd.  (a  Canadian  co).  The  Fuji  Bank,  Limited.  AmerSig  Graphics,  Inc  

Dyerstxjrg  Corporation,  United  Knrtting  Acquisition  Corp.,  United  Knitting  Acquisition  Corp  

Hellman  &  Fnedman  Capital  Partners  II,  LP.,  Local  Area  Tetecommonjcations,  Inc.,  MobtleMedia  Corporation 

Tital  Wheel  Internationa).  Inc.,  Nteman's  Ltd.,  Nieman's  Ltd _ 

Archer-Oaniels-Midland  Company.  Montedison  S.P.A.,  Central  Soya  of  Trinidad.  Ltd  _. „ „ 

The  Restaurar*  Enterprises  Group,  Inc.,  Foodmaker,  Inc.,  Chi-Ctii's,  Inc 

London  Fog  Corporation,  GKH  Investments,  L.  P.  Pacific  TraM,  Inc 

GKH  Investinents,  LP.,  London  Fog  Corporation,  LorxJon  Fog  Corporation  

McDermott  International  Irw.,  Halliburton  Company,  Brown  &  RooL  IfW  

The  Bank  of  New  York  Company.  Inc..  The  First  National  Bank  of  Boston,  BancBoston  Financial  Company 

3  Com  Corpofation.  Synemetics  Inc..  Synemetics  Inc  . .... . „..„„ 

VEBA  AG,  NEWCO.  NEWCO _.... 

Franklin  Quest  Co..  Richard  L  Shipley.  Shipley  Associates,  a  Utah  corporation 

Mr.  George  Soros,  FALRIG  Offshore  (USA),  LP.,  FALRIG  Offshore  (USA),  LP 

Ashland  Oil,  Inc.,  ENI  S.P.A.,  Agipcoal  HokSng  USA,  Inc.  &  Agipcoal  Amenca,  Inc  .„ 

Kerr-McGee  Corporation,  The  Pnxtential  Insurance  Company  of  America,  Kea-McGee  Federal  Limited  Partnership 

1-1981  „ 

BancTec,  Inc,  Termirwri  Data  Corporation,  Terminal  Data  Corporation  „ 

Society  Corporation,  Bank  South  Corporation,  Bar*  South,  N.A 

Valero  Energy  Corporation,  Valero  Natural  Gas  Partners,  LP.,  Valero  Natural  Gas  Partiiers,  LP  

The  Clayton  &  Dubilier  Private  Equity  Fund  IV  Ltd.,  Westinghouse  Electric  Corp.,  Westinghouse  Electric  Supply 


Company 


St.  Joseph  Health  Systems,  Missk>n  Viejo  Medk^  Company,  Limited  Partnership,  Mission  Hospital  Regional  Medi- 
cal Center  

Mitsubishi  Corporation,  Indiana  Packers  Corporation,  (a  rwwiy  formed  j.v.),  Indiana  Packers  Corporation,  (a  r«ewly 
formed  j.v.) „ „_ 

Mitsubishi  Corporation,  Motedison  S.P>-,  Indiana  Packers  Co  ..~ „ 

DavkJ  C.  Pratt,  Bayer  AG,  Miles  Inc _ 

The  Litjerty  Corporatiorv  American  Funeral  Assurar>ce  Company,  American  Funeral  Assurance  Company „... 

AEW  Partners  LP.,  Shimizu  Corporation  (a  Japanese  corporation),  Cametoack  Esplanade  Limited  Partnership  No.  1 

Grand  Meti^opolitan  Put)fic  Limited  Company,  PepsiCo,  Inc..  PepsiCo.  Inc „ 


94-0537 
94-0605 
94-0620 
94-0625 
94-0483 
94-0508 
94-0563 
94-0573 
94-0598 
94-0610 
94-0611 
94-0622 
94-0490 
94-0536 
94-0548 
94-0559 
94-0561 
94-0563 

94-0614 
94-0603 
94-0612 
94-0619 

94-0621 

94-0555 

94-0601 
94-0602 
94-0618 
94-0660 
94-0641 
94-0653 


01/10/94 

01/10/94 

01/10/94 

01/10/94 

01/11/94 

01/11/94 

01/11/94 

01/11/9^ 

01/11/94 

01/11/94 

01/11/94 

01/11/94 

01/13/94 

01/13/94 

01/13/94 

01/13^ 

01/13/94 

01/13/94 

01/13/94 
01/14/94 
01/14/94 
01/14/94 

01/14/94 

01/19«4 

01/19/94 
01/19/94 
01/19/94 
01/21/94 
01/21/94 
01/21/94 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contract  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Claik. 

Secretary. 

(FR  Doc.  94-2821  Filed  2-7-94;  8:45  ami 

BILUNQ  COD6  e79(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  93N-0460] 

WyettvAyerst  Laboratories,  et  aL; 
Withdrawal  of  Approval  of  NADA's 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  four  new  animal  drug 
applications  (NADA's)  held  by  Wyeth- 
Ayerst  Laboratories,  Pharmachem  Corp., 
Sanofi  Animal  Health,  Inc.,  and  Squire 
Laboratories,  Inc.  The  sponsors  notified 
the  agency  in  writing  that  the  animal 
drug  products  are  no  longer  marketed 


and  requested  that  approval  of  the 
applications  be  withdrawn.  In  a  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  amending 
the  regulations  by  removing  the  entries 
which  reflect  approval  of  the  NADA's. 

EFFECTIVE  DATE:  February  18, 1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  L  Sharar,  Center  for 
Veterinary  Medicine  {HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
0749. 

SUPPLEMENTARY  INFORMATION:  The 
sponsors  of  the  NADA's  listed  in  the 
table  in  this  doc\mient  have  informed 
FDA  that  these  animal  drug  products  are 
no  longer  marketed  or  distributed  and 
have  requested  that  FDA  withdraw 
approval  of  the  applications. 
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NAOA  No. 


10-783  . 
11-871  . 
132-137 
138^*55 


Drug 
Promazine  hydrochtonde  tablets 

Iron  dextran  injectable 

Nitrofura2or>e  solution 

Nitroturazone  solution 


Sponsor 


WyettvAyerst  Laboratories  P.O.  Box  8299,  Phila- 
delphia. PA  19101 

Pharmachem  Corp..  P.O.  Box  1035,  Bethlehem. 
PA  18018 

Sanofi  Animal  Health,  Inc..  7101  College  Blvd.. 
suite  610,  Overland  Park,  KS  66210 

Squire  Laboratories,  Inc.,  100  Mill  SL,  Revere,  MA 
02151 


Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  10-783. 11-071. 
132-137,  and  138-455  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  February 
18. 1994.  * 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  removing  the  text  of  and  reserving  21 
CFR  520.1962(b)  and  amending  21  CFR 
524.1580d(b)  to  reflect  the  withdrawal 
of  approval  of  NADA's  10-783  and  138- 
455,  respectively.  It  is  unnecessary  to 
amend  the  regulations  to  reflect 
withdrawal  of  approval  of  the  other  two 
NADA's  because  NADA  11-871  was 
never  codified  and  the  sponsor  of 
NADA  132-137  (Sanofi)  has  been 
previously  removed  from  the  regulation. 

Dated:  January  31. 1994. 
Richard  H.  Teske. 

Acting  Director,  Center  for  Veterinary 

Medicine. 

IFR  Doc.  94-2755  Filed  2-7-94.  8:45  ami 

MLUMO  COOC  4160-01-f 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  Subcommittee  To  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board 

Pursuant  to  Public  Law  92^63. 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  National  Institutes  of  Health 
on  February  23-24, 1994  at  the  Bethesda 
Hyatt  Regency,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  1:30  p.m.  to  recess  on 
February  23:  and  from  8  a.m.  to 
adjournment  on  February  24. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Discussions  will 
address  the  evaluation  and 


achievements  of  the  National  Cancer 
Program. 

Ms.  Carole  Frank.  Committee 
Management  Specialist,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  North,  room  630M. 
9000  Rock vi lie  Pike,  Bethesda, 
Maryland  20892  (301/496-5708),  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Subcommittee  members 
upon  request. 

Ms.  Cherie  Nichols,  Executive 
Secretary,  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Building  31,  room  11A23,  Bethesda, 
Maryland  20892  (301/496-5515),  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cherie  Nichols  on  (301/ 
496-5515)  in  advance  of  the  meeting. 

Dated:  February  3, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc  94-2868  Filed  2-7-94;  8:45  am) 

ntUMO  COOC  4140-Ot-M 


WIthdravral  of  Prospective  Grant  of 
Exclusive  License:  Adeno-Associated 
Virus  (AAV)  Vectors  for  Gene  Therapy 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  no  longer 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
Number  4,797,368  (SN  06/712,236), 
entitled  "Adeno-Assodated  Virus  As 
Eukaryotic  Expression  Vector"  to 
Theragen.  Inc..  of  Ann  Arbor,  Michigan. 
Based  upon  written  evidence  and 
argument  received  in  response  to  a 
F«leral  Register  notice  (Vol.  57,  No. 
169,  Monday,  August  31, 1992.  page 


39405).  the  NIH  has  established  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7  and  that 
U.S.  Patent  4.797,368  should  be 
licensed  on  a  non-exclusive  basis  for  the 
field  of  gene  therapy.  The  patent  rights 
in  this  invention  have  been  assigned  to 
the  United  States  of  America. 

The  patent  describes  a  novel 
expression  vector  based  on  the 
parvovirus,  adeno-associated  virus 
(AAV),  which  is  valuable  for  the  stable 
maintenance  or  expression  of  DNA 
sequences  or  genes  in  eukaryotic  cells. 
The  use  of  many  previously  available 
virus-based  eukiaryotic  expression 
vectors  has  been  limited  because  they 
do  not  integrate  foreign  DNA  into  the 
host  genome  at  high  frequency  and  are 
not  easily  rescued  from  their  host.  This 
AAV-based  expression  vector  is  easily 
rescued  from  the  host  and  allow^  the 
host  to  express  the  foreign  DNA  or  genes 
at  high  frequency. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent,  inquiries,  comments  and  other 
materials  related  to  obtaining  a  non- 
exclusive license  should  be  directed  to: 
Mr.  Steven  M.  Ferguson.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  Box  OTT.  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220. 

Dated:  January  21.  1994. 
Donald  P.  Christoferson, 

Acting  Director.  Office  of  Technology 

Transfer. 

IFR  Doc  94-2869  Filed  2-7-94;  8:45  am) 

BILUNO  COOE  4140-Ot-M 


National  Heart  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  Heart,  Limg,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  and  sec  10(d)  of  Pub.  L.  92^63. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
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cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 
Name  of  Panel:  NHLBI  SEP  on 

Demonstration  and  Education 

Research  Applications 
Dates  of  Meeting:  February  15-16,  IQQt 
Time  of  Meeting:  9:00  a.m. 
Place  of  Meeting:  Stouffer  Concourse 

Hotel,  Arlington,  Virginia 
Agenda:  To  evaluate  and  review  grant 

applications. 
Contact  Person:  Dr.  Louise  Gorman, 

5333  VVestbard  Avenue,  Room  548, 

Bethesda,  Maryland  20892,  (301)  594- 

7452 
Name  of  Panel:  NHLBI  SEP  on 

Mechanisms  of  Vascular  Change  in 

Hypertension 
Dates  of  Meeting:  February  1&-18,  1994 
Time  of  Meeting:  7:30  p.m. 
Place  of  Meeting:  Holiday  Inn,  Bethesda, 

Maryland 
Agenda:  To  evaluate  and  review  grant 

applications. 
Contact  Person:  Dr,  Louis  M.  Ouellette. 

5333  Westbard  Avenue,  Room  552, 

Bethesda,  Maryland  20892,  (301)  594- 

7474 
Name  of  Panel:  NHLBI  SEP  on  In  Utero 

Stem  Cell  Transplantation  for  Genetic 

Diseases 
Dates  of  Meeting:  March  3-4, 1994 
Time  of  Meeting:  8:00  p.m. 
Place  of  Meeting:  Holiday  Inn,  Bethesda 

Maryland 
Agenda:  To  evaluate  and  review  grant 

applications. 
Contact  Person:  Dr.  Eric  H.  Brown,  5333 

Westbard  Avenue,  Room  5A09, 

Bethesda,  Maryland  20892,  (301)  594- 

7484 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  February  3, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
jFR  Doc.  94-2989  Filed  2-7-94;  8:45  am] 

BILUNQ  CODE  414«-ei-M 


Office  of  Inspector  General 

Delegation  of  Authority  To  Issue 
Sut>poenas 

AGENCY:  Office  of  Inspector  General, 
Office  of  the  Secretary,  HHS. 


ACTION:  Notice. 


SUMMARY:  This  notice  of  the  Inspector 
General's  delegation  of  authority  to 
issue  subpoenas  supersedes  the  prior 
delegation  of  authority  that  was 
published  in  the  Federal  Register  on 
April  2. 1986  (51  FR  11347). 

EFFECTIVE  DATES:  This  notice  is  effective 
on  February  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joel  J.  Schaer,  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION:  The 
Inspector  General  hereby  delegates  the 
authority  to  issue  subpoenas  to  the 
Principal  Deputy  Inspector  General,  the 
Deputy  Inspectors  General,  the  Assistant 
Inspectors  General  and  the  Regional 
Inspectors  General,  in  accordance  with 
the  authority  set  forth  in  section  (6)(a)(4) 
of  the  Inspector  General  Act  of  1978, 
Public  Law  95-452,  as  amended  by 
Public  Law  100-504  (codified  at  5 
U.S.C.  App.).  Specifically,  section 
6(a)(4)  authorizes  the  Inspector  General 
to  subpoena  the  production  of  all 
information,  documents,  reports, 
answers,  records,  accounts,  papers  and 
other  data  and  documentary  evidence 
necessary  to  perform  the  functions 
assigned  to  the  Inspector  General. 

This  delegation  of  authority  does  not 
limit  the  Inspector  General's  authority 
to  issue  subpoenas. 

This  delegation  may  not  be 
redelegated. 

Dated:  January  24,  1994. 
June  Gibbs  Brown, 
Inspector  General. 
(FR  Doc.  94-2758  Filed  2-7-94;  8:45  ami 

BtLUNG  CODE  4160-04-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
[WO-220-03-4320-12] 

Grazing  Administration — Exclusive  of 
Alaska;  Grazing  Fee  for  the  1994 
Grazing  Year 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  establishment  of 
grazing  fee  for  the  1994  grazing  year. 

SUMMARY:  The  Secretary  of  the  Interior 
hereby  announces  that  the  fee  for 
livestock  grazing  for  the  1994  grazing 
year  is  $1.98  per  animal  unit  month  on 
public  lands  administered  by  the 
Bureau  of  Land  Management. 
EFFECTIVE  DATES:  March  1, 1994, 
through  February  28. 1995. 
ADDRESSES:  Any  inquiries  should  be 
sent  to:  Director  (220),  Bureau  of  Land 
Management,  Main  Interior  Bldg.,  rm. 


5650, 1849  C  Street,  NW..  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  D.  Waite,  202-452-7752. 

SUPPLEMENTARY  INFORMATION:  Grazing 
fees  for  the  use  of  public  rangelands  are 
established  and  collected  under  the 
authority  of  section  3  of  the  Taylor 
Grazing  Act  of  1934,  as  amended  (43 
U.S.C.  315),  and  Executive  Order  12548 
of  February  14, 1986.  The  grazing  fees 
are  computed  by  the  formula 
established  in  43  CFR  4130.7-1. 

Dated:  February  1. 1994. 

Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

(FR  Doc.  94-2788  Filed  2-7-94;  8:45  am] 

BILLIMQ  CODE  «310-64-M 


Bureau  of  Land  Management 

[AZ-040-433»-«3-04] 

Road  Closure;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  road  generally  known  as 
the  Black  Hills  Back  Country  Byway 
will  be  closed  on  March  19, 1994 
between  the  hours  of  6  a.m.  to  6  p.m. 
The  road  is  within  Graham  and 
Greenlee  Counties  located  in  Southeast 
Arizona.  Personnel  will  be  on  site  to 
ensure  the  closure.  This  closure  is 
authorized  as  per  title  43  CFR  §8365.1- 
6;  Supplementary  Rules. 

The  legal  description  is  within  the 
following  townships: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  5  S..  R.  29  E. 
T.  5  S..  R.  30  E. 
T.  6  S.,  R.  29  E. 
T.  7  S..  R.  29  E. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  contact  Matt 
Wohlberg,  BLM  Ranger.  Safford  District. 
711  14th  Avenue,  Safford,  Arizona 
85546,  telephone  number  (602)  428- 
4040. 

Dated:  January  26, 1994. 
Frank  L.  Rowley, 
Acting  District  Manager. 
[Fp  Doc.  94-2838  Filed  2-7-94;  8:45  ami 

BILUNO  CODE  4310-n-M 
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Minerats  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operattons 
on  the  Gulf  of  Mexico  Outer 
Corrtirtental  Shelf  (OCS) 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  availability  of 

Enviromnental  Documents  prepared  for 


CXUS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

SUMMARY:  The  Minerals  Management' 
Service  fMMS).  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy-  Act  fNEPA). 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EA's)  and  Findings  of  No  Significant 


Impact  (FONSl's),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  the  FONSl's  were  prepared  by 
the  Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
proceeding  notice. 


Activity/operator 


Location 


Date 


Oryx  Energy  Co«npany,  ttwee  exptoralory  *»ells.  SEA  No.  N- 
4547B. 

Amoco  ProductKjn  Comparry,  expkjratofy  welte,  SEA  So.  S-2850 

MotiJI  Exptoration  &  PrcxJucmg  U.S.  kK..  structure  removal  oper- 

anons,  SEA  Nos.  ES/SR  90-075A  and  90-076A. 
UNOCAL  Cofpwation.  structure  rerrxjval  operations,  SEA  ^4os. 

ES/SR  92-103  and  92- 104. 
Murphy  Exptoraton  &  Productioo  Conpany.  stnjcture  removal 

operations.  SEA  Nos.  ES/SR  92-1 07 A,  92-1 08A.  92-1 09A. 

92-110A.  92-mA.  92-112A,  92-T13A,  92-114A,  92-115A, 

92-1 16A.  92-1 17A.  93-069A.  93-072A.  93-083A.  and  93- 

093A. 
Freepon-McMoRan  Inc.,  structure  removal  operat>or«.  SEA  Nos. 

ESySR  92-138A  and  92-1 39A. 
Forest  Gii  Corpoi^atKXi,  structure  removal  operations,  SEA  No. 

ES/SR  93-C1/S. 
Chevron  USA.  Ir>c..  structure  rerroval  operations,  SEA  No.  ES/ 

SR  93-02,'S. 
GuHstream  Resources,  Inc.,  structure  removal  operations,  SEA 

No.  ES/SR  93-03/S. 
MObiie  Exploration  &  Producing  US.  Inc.,  structure  removal  oper- 
ations, SEA  No.  ES/SR  93-04/S. 
Chevron  U.S.A.  Inc.,  structure  removal  operations,  SEA  No.  ES/ 

SR  93-06/S. 
The  LousJarta  Larxl  arxj  Expkya?on  Company,  structure  renxjval 

operations.  SEA  No.  E&SR  93-06/S. 
AG»P  Petroleum  Company,  Inc.,  structure  removal  operations, 

SEA  No.  EaSR  S3-009A. 
Hall-Houston  04  Compar>y.  structure  rermval  operations.  SEA 

No.  ES/SR  93-010. 
Elf  Exploration  Inc.,  structure  rerrwval  operations.  SEA  No.  ES/ 

SR93-0t1. 
Enron  Oil  &  Gas  Company,  structure  removal  operatior\s.  SEA 

No.  ES/SR  93-012. 
Mobil  Ex0)oration  &  Producing  U.S.  Inc.  structure  removal  oper- 
ations, SEA  No.  ES/SR  93-013. 
Chevron  U.S.A.  Inc.,  structure  removal  operations,  SEA  Nos.  ES/ 

SR  93-014,  93-015.  and  93-016. 

SCANA  Petroleum  Resources,  Inc.,  stnjcture  removal  operations, 

SEA  No  ES/SR  93-017. 
Murphy  Exploration  &  Production  Comparry,  structure  removal 

operations.  SLA  No.  E&'SR  93-018. 
Cofxxx}  Inc.,  structure  removal  operations,  SEA  Nos.  ES/SR  93- 

019  and  93-020. 
Roberts  &  Bunch  Offshore,  Inc.,  strjcture  rerrxjval  operations, 

SEA  No.  ES/SR  93-021. 
Murphy  Exploration  &  Production  Company,  structure  removal 

operations,  SEA  Nos.  ES/SR  93-022.  93-023,  and  93-024. 
Chevron  U.S.A.  Inc.,  structure  removal  operations,  SEA  No.  ES/ 

SR  93-025. 
Chevron  U.S.A.  Inc..  structure  removal  operations.  SEA  No.  ES/ 

SR  93-026. 
Ct^evTon  U.S.A.  Inc..  structure  removal  operations,  SEA  No.  ES/ 

SR  93-027. 
Murphy  Exploration  &  Production  Company,  structure  removal 

operations,  SEA  Nos.  ES/SR  93-028  and  93-029. 


High  Island  Area,  East  Addition.  South  Extension,  Blocks  A-385 

and  A-379,  Leases  OCS-G   10311   and  13808.  112  mites 

southeast  of  tt«  nearest  coastline  on  Galveston  Island,  Texas. 
DeSoto  Canyon  /Vrea,  Block   133,  Lease  OCS-G   10444.  72 

mtes  southeast  of  Plaquemines  Panstv  Loutstana. 
East  Cameron  Area,  Bhxk  64,  Lease  OCS  089.  20  miles  south 

of  Canrwron  Pansh,  Louisiana. 
East  Cameron  /Vrea.  Bkxk  58,  Lease  OCS-G  3530,  16  miles 

south  of  Cameron  Parish,  Louisiana. 
Ship  Shoal  Area.  Blocks  114,  120,  aid  136;  South  Petto  Area, 

Bkxks  12.  19,  and  20;  Leases  OCS  064,  038.  072.  073,  074. 

and  OCS-G  3790;  various  distar>ces  of  the  Louisiara  Coast 


VemiiJioo  Area,  Block  161,  Lease  OCS-G  1127.  45  rreles  south 

of  VermlkHi  Parish,  Louisiana. 
Eugene  Island  Area.  BkxJ<  346.  Lease  OCS-G  3696.  120  miles 

souttvsoutheast  ot  intracoastal  City,  Louisiana. 
Ship  Shoal  Area,  Btock   193,  Lease  OCS-G  8711,  35  miles 

south  ol  Terrebonne  Parish,  Louisiana. 
Eugene  Island  Area,  Block  21 9.  Lease  OCS  8C8.  47  miles 

southeast  of  Terretxinne  Pansh.  Louisiana. 
West  Cameron  Area.  Btock  398,  Lease  OCS-G  13843.  72  miles 

souttvsoutfiwyest  of  Cameron.  Louisiana. 
Scuth  Timballer  Area.  Btock  177,  Lease  OCS-G  1260.  35  miles 

south  of  Lafourche  Parish,  Louisiar^. 
South  Marsh  Island  Area,  Block  80.  Lease  OCS-G  9537.  90 

miles  south-southeast  of  Intracoastal  City,  Louisiana. 
West  Delta  Area,  Block  89,  Lease  OCS-G  1088,  25  miles  souttv 

east  of  Venice,  Louisiana. 
Mustang  Island  Area.  Btock  756,  Lease  OCS-G  5986.  24  mrtes 

soutt^east  o(  Port  Aransas,  Texas. 
West  Delta  Area.  Block  138,  Lease  OCS-G  1598.  38  miles 

south  of  Fourchon,  Louisiana. 
East  Cameron  Area,  Block  65.  Lease  OCS-G  4416.  25  miles 

south  of  Cameron  Pansh,  Louisiana. 
South  Petto  Area,  Bkx^  10,  Lease  OCS-G  2925.  4  miles  south 

of  Tenebonrw  Parish,  Louisiana. 
West  Cameron  Area;  Bkxks  530,  549,  and  638;  Lease  OCS-G 

5019,  2849.  and  2026;  71  to  93  miles  south  o«  Cameron  Par- 
ish. Louisiana. 
Matagorda  island  Area.  Btock  619,  Lease  OCS-G  3086.  26 

miles  soutt>east  of  Port  O'Conner.  Texas. 
Ship  Shoal  Area,  Block  1 14,  Leases  OCS  064,  15  rmles  south  of 

Tenebonne  Pansh,  Louslana. 
Sh0  Shoal  /Vrea  Stocks  158  and  232,  Lease  OCS  0816  and 

OCS-G  3413,  29  rmles  south  of  Tenebonne  Parish,  Louisiana. 
Eugene  Island  /Vrea.  Btock  287,  Leases  OCS-G  6721.  83  miles 

south  of  Freshwater  City.  Louisiana. 
Ship  Shoal  Area.  Btocks  93  and  1 14,  Lease  OCS  063  and  064, 

1 5  miles  south  of  Terrebonne  Pansh,  Louisiana. 
South  Marsh  Island  Area,  Btock  61,  Lease  OCS-G  1196,  61 

miles  south  ot  Freshwater  City,  Louisiana. 
Vennrfion  Area.  Btock  250,  Lease  OCS-G  1149,  65  miles  south 

of  Vermilton  Pansh,  Louisiana. 
South  Timbalier  Area,  Btock  152.  Lease  OCS  0464,  35  miles 

south  of  Lafourche  Parish,  Louisiana. 
Ship  Shoal  Area,  Btock  113  and  South  Petto  Area,  Btock  19; 

Leases   OCS   067    and   073;    13   to    17    miles    south   of 

TerTebor>ne  Parish.  Louisiana. 


09/24.'93 

02/02/93 
06/10/93 
12/28/92 
07/20/93 

08»iag3 

04/3a'S4 
06<n/93 
07/07/93 
07/01/93 
08/02.'93 
09/15/93 
01/29«3 
12/1 5«2 
02/1 5*93 
01/1 9«3 
03/15/93 
04/27/93 

02/17/93 
02/09/93 
03/09/93 
03rt>4/93 
02/18/93 
02J25/93 
04/24/93 
03Ai3<'93 
02/19/93 
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Activity/operator 


Murphy  Exploration  &  Production  Ck>mpany,  structure  renx>val 

operations,  SEA  No.  ES/SR  93-030A. 
Chevron  U.S.A.  Inc.,  structure  ren>oval  operations,  SEA  Nos.  ES/ 

SR  93-031  and  93-032. 
Chevron  U.S.A.  Inc.,  stnx:ture  renx>val  operations,  SEA  Nos.  ES/ 

SR  93-033.  93-034.  93-035,  93-036.  93-037.  93-038.  93- 

039,  and  93-040. 
Murphy  Exploration  &  Production  Conipany.  structure  rerrwval 

operatiorw.  SEA  No.  ES/SR  93-041  A. 
Chevron  U.S.A.  Inc.,  structure  rerrwval  operations,  SEA  No.  ES/ 

SR  93-042. 
Amoco  Production  Company,  structure  rerTWval  operations,  SEA 

Nos.  ES/SR  93-043,  93-044,  and  93^5. 

Amoco  Production  Company,  structure  removal  operations,  SEA 
Nos.  ES/SR  93-043A,  93-044A,  and  93-45A. 

ArTK)co  Production  Company,  structure  removal  operations.  SEA 
No.  ES/SR  93-046A. 

Flash  Gas  &  Oil  Southwest.  Inc..  structure  removal  operations. 
SEA  No.  ES/SR  93-047. 

Mobil  Exploration  &  Producing  U.S.  Inc.,  structure  renrtoval  oper- 
ations, SEA  No.  ES/SR  93-048. 

Chevron  U.S.A.  Inc.,  structure  rerrwval  operations,  SEA  Nos.  ES/ 
SR  93-049  and  93-050. 

Seagull  Energy  E&P  Inc.,  structure  removal  operations,  SEA 
Nos.  ES/SR  93-051  and  93-052. 

Falcon  Offshore  Operating  Company,  structure  removal  oper- 
ations. SEA  No.  ES/SR  93-053. 

Murphy  Exploration  &  Production  Company,  structure  removal 
operations,  SEA  No.  ES/SR  93-054. 

Kerr-McGee  Corporation,  structure  removal  operations,  SEA  Nos. 
ES/SR  93-055,  93-056,  93-057,  93-068.  and  93-069. 

CNG  Producing  Company,  stiucture  renrxival  operations,  SEA 
No.  ES/SR  93-060. 

TrunWine  Gas  Compainy,  structure  removal  operations,  SEA  No. 
ES/SR  93-061. 

OXY  USA  Inc..  stiuctijre  removal  operations.  SEA  No.  ES/SR 
S3-062. 

Unocal  Corporation,  structure  removal  operations,  SEA  No.  ES/ 
SR  93-063. 

Mobil  Exploration  &  Producing  U.S.  Inc..  structure  removal  oper- 
ations, SEA  Nos.  ES/SR  93-064  through  93-067. 

Texaco  Exploration  and  Production,  Inc.,  structure  refT>oval  oper- 
ations, SEA  No.  ES/SR  93-068. 

Murphy  Exploration  &  Production  Company,  structure  rerrxjval 
operations.  SEA  No.  ES/SR  93-069. 

CNG  Producing  Company,  structijre  removal  operations.  SEA 
No.  ES/SR  93-070. 

Murphy  Exploration  &  Production  Company,  structure  rerrwval 
operations,  SEA  No.  ES/SR  93-071. 

Murphy  Exploration  &  Production  Company,  structure  removal 
operations,  SEA  No.  ES/SR  93-072. 

Union  Pacific  Resources  Company,  structure  rerrwval  operations, 
SEA  No.  ES/SR  93-073. 

Murphy  Exploration  &  Production  Company,  structure  removal 
operations,  SEA  Nos.  ES/SR  93-074  and  93-075. 

Murphy  Exploration  &  Production  Company,  structure  removal 
operations.  SEA  Nos.  ES/SR  9:M)76A,  93-080A.  and  93- 
101A. 

Murphy  Exploration  &  Production  Company,  structure  removal 
operations,  SEA  Nos.  ES/SR  93-076  and  93-082. 

Murphy  Exploration  &  Production  Company,  structure  removal 

operations,  SEA  Nos.  ES/SR  9S-083.  93-084.  93-085.  93- 

086,  and  93-087. 
Murphy  Exploration  &  Production  Contpar^,  structure  removal 

operations.  SEA  Nos.  ES/SR  93-088.  93-089.  93-090.  and 

93-091. 
Murphy  Exploration  &  Production  Company.  stt\x:ture  renx)val 

operations,  SEA  Nos.  ES/SR  93-92  and  93-93. 
Murphy  Exploration  &  Production  Company,  structure  removal 

operations.  SEA  No.  ES/SR  93-092A. 


Location 


Ship  Shoal  Area,  Block  1 14,  Lease  OCS  064.  15  miles  south  ol 

Terrebonne  Parish,  Louisiana. 
South  Marsh  Island  Area.  Block  9.  Lease  OCS-G  1180.  48 

miles  souttvsouthwest  of  St  Mary  Parish.  Louisiana. 
Ship  Shoal  Area,  Bkwks  99  and  108,  Leases  OCS-G  1007  and 

OCS  0184, 25  miles  south  Terrebonne  Parish.  Louisiana. 

Ship  Shoal  Area.  Block  134,  Lease  OCS-G  5201,  21  miles 

south  of  Terret)onne  Pansh.  Louisiana. 
Vermilion  Area,  Block  245,  Lease  OCS-G  1 146.  90  miles  south- 

southvi^est  of  Freshwater  City,  Louisiana. 
South  Timbalier  Area.  Block  156;  Eugene  Island  Area.  Block 

224;  South  Marsh  Area.  Block  38;  Leases  OCS-G  5504. 

2928,  and  5456,  29  to  57  miles  offshore  the  Louisiana  Coast 
South  Timbalier  Area,  Bkx*  156;  Eugene  Island  Area,  Block 

224;  South  Marsh  Area,  Block  38;  Leases  OCS-G  5504. 

2928,  and  5456,  29  to  57  miles  offshore  the  Louisiana  Coast. 
East  Cameron  Area,  Bkx*  221,  Lease  OCS-G  5383,  84  miles 

south  of  Cameron,  Louisiana. 
High  Island  Area.  East  Addition.  Stock  A-170.  Lease  OCS-G 

9103,  35  miles  south  of  Sabine  Pass,  Texas. 
East  Cameron  Area,  Bkx*  64.  Lease  OCS  089,  24  miles  south 

of  Cameron  Pansh,  Louisiana. 
South  Timbalier  Area,  Blocks  176  and  177,  Leases  OCS-G 

1259  and  1260,  28  miles  south  of  Lafourche  Parish.  Louisiana. 
Galveston  Area,   Bkx*  424,  Lease  OCS-G  4186,  32  miles 

souttieast  of  SurfskJe,  Texas. 
West  Cameron  Area.  Bkx*  236,  Lease  OCS-G  5183.  45  miles 

south  of  Cameron  Parish,  Louisiana. 
Ship  Shoal  Area.  Bkx*  113,  Lease  OCS  067.  12  miles  south  of 

Terreborme  Parish.  Louisiana. 
South  Timbalier  Area,  Bkx*s  34  and  50,  Leases  OCS-G  4842 

and  41 19,  9  miles  south  of  TerretxKvie  Parish.  Louisiana. 
Ship  Shoal  Area.  Bkx*  295.  Lease  OCS-G  3999.  63  miles 

south  of  Terretxxine  Parish,  Louisiana. 
Ship  Shoal  Area.  Bkx*  139,  Lease  OCS-G  8708.  18  miles 
'  south  of  Terrebonne  Pansh,  Louisiana. 
Main  Pass  Area.  Block  91 .  Lease  OCS-G  1365,  39  miles  north- 
east of  Venk^e,  Louisiana. 
West  Cameron  Area,  Block  367,  Lease  OCS-G  5314,  57  miles 

southwest  of  Cameron  Parish,  Louisiana. 
West  Cameron  Area.  Btock  102.  Lease  OCS  0247.  10  miles 

south  of  Cameron  Parish.  Louisiana. 
East  Cameron  Area.  Bkx*  273,  Lease  OCS-G  2048,  85  miles 

south  of  Cameron  Parish,  Louisiar^a. 
South  Pelto  Area,  Block  12,  Lease  OCS  072.  10  miles  south  of 

Terrebonne  Parish.  Louisiana. 
Ship  Shoal  Area.  South  Additk>n.  Bkx*  248.  Lease  OCS-G 

1 029,  60  miles  south  of  Terrebonne  Parish,  Louisiana. 
South  Petto  Area,  Bkx*  19,  lease  OCS  073,  1 1  mdes  south  of 

Terrebonr>e  Pansh,  Louisiana. 
Ship  Shoal  Area,  Bkx*  120,  Lease  OCS  038,  28  miles  south  of 

Terrebonne  Parish,  Louisiana. 
Ship  Shoal  Area,  Bkx*  263,  Lease  OCS-G  10784,  50  mHes 

south  of  Terrebonne  Parish.  Louisiana. 
Ship  Shoal  Area.  Bkx*  118;  South  Timbalier  Area.  Bkx*  86; 

Leases  OCS  068  and  OCS-G   1555;   10  miles  south  of 

Terrebonne  Parish.  Louisiana. 
Main  Pass  Area,  Blocks  106  and  113;  South  Timbalier  Area. 

Bkx*  86;  Leases  OCS-G  8749,  5695.  and  OCS  0605;  38 

miles  east-northeast  of  Plaquemines  Pansh,  Louisiana. 
Main  Pass  Area,  Bkxks  106  and  1 13.  Leases  OCS-G  8749  and 

5695,  38  miles  east-northeast  of  Plaquemines  Pansh.  Louisi- 
ana. 
Ship  Shoal  Area.  Bkx*  1 14,  Lease  OCS  064.  30  miles  south  of 

Cocodrie.  Louisiana. 

Ship  Shoal  Area;  Btocks  93.  114.  and  113;  Leases  OCS  063, 
064,  arxj  067;  15  miles  south  of  Terrebonne  Parish,  Louisiana. 

Ship  Shoal  Area,  Bkx*  126,  Lease  OCS-G  3790.  17  miles 

south  of  Ten^ebonne  Parish,  Louisiana. 
Ship  Shoal  Area,  Bkx*  136,  Lease  OC&-3790.  17  miles  south 

of  Teaetx>nne  Pansh.  Louisiana. 


Date 


03/11/93 
03/04/93 
03/05/93 

03/11/93 
03/03/93 
04/12/93 

06/28/93 

03/15/93 
03/19/93 
07/29/93 
03/24/93 
03/11/93 
03/26/93 
03/31/93 
06/24/93 
03/31/93 
06/10/93 
04/19/93 
04/23/93 
06/24/93 
06/02/93 
05/13/93 
04/29/93 
05/07/93 
06/02/93 
05/21/93 
06/24/93 

08/05«3 

07/02/93 

05/27/93 

06/17/93 

05/25«3 
07/28/93 
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Activity /operator 


Perwuoi  Expiorabon  and  Production  Company,  structure  removal 
operations,  SEA  ftos.  ES/SR  93-094  ttirough  93-099. 

NewfieM  Exploration  Company,  structure  removal  operations, 

SEA  Na  ES/SR  33-100. 
NewfieM  Expkxaiion  Company.  s»uclure  remowal  operaions, 

SEA  r4o.  ES/SR  93-1  OCA. 
lAjiphy  Eiiploralion  &  Production  Company,  structure  remold 

operatwns,  SEA  No.  ES/SR  93-101. 
Chevron  U.SX  Inc.  structure  removal  operatent.  SEA  Nos.  ES/ 

SR  93-102  and  93-103. 
Unoctf  Coiporation.  structure  removal  operations,  SEA  Nos.  ES/ 

SR  93-104,  93-105,  and  93-106. 
Union  Oil  ConvierTy  ot  CaMorraa.  structure  removal  operabons. 

SEA  No.  ES/SR  93-107. 
Murphy  Exploration  &  Production  Company,  structua  removal 

operations.  SEA  Na  ES/SR  93-108. 
Chevron  U.SJL  Inc.  structure  removal  operations.  SEA  Na  ES/ 

SR  93-109. 
KeiT-McGee  Corporaliorv  structure  removal  operations.  SEA  No. 

ES/SR  93-110. 
Chevron  U.SJL  Inc.  sfructure  removal  operations.  SEA  Na  ES/ 

SR  93-111. 
Water  Oil  »k1  Gas  Corporation,  structure  removal  operations. 

SEA^4o  ES/SR  93-1 12A. 
Shell  Oflshore  Inc.,  structure  rerrwval  operatoons.  SEA  No.  ES/ 

SR  93-113. 
PG&E  Resources  Offshore  Company,  structure  removal  oper- 
ations. SEA  No.  ES/SR  93-114. 
Taxaco  Exploraton  &  Production  Company,  s&ucture  removal 

operations.  SEA  Nos.  ES/SR  93-1 1 5  and  33-1 16. 
She*  Offshore  Inc.  sttuctiM  removal  operations.  SEA  Na  ES/ 

SR93-117A. 
Amerada  Hess  Corporation,  structure  removal  operations.  SEA 

No.  ES/SR  9^-118. 
Trwnconbnental  Gas  Pipe  Line  Corporation,  structure  removal 

operations,  SEA  No.  ES/SR  93-119. 
GuKslream  Resources.  Inc.  structure  removal  operations,  SEA 

No.  ES/SR  93-120. 
Texaao  Exploration  and  Production  inc.,  structure  removal  oper- 
ations. SEA  No.  ES/SR  93-122. 
MoMe  Exploralion  &  Producing  U.S.  Inc,  stmcture  removal  oper- 
ations. SEA  Nos.  ES/SR  93-123  through  33-125. 

HaK-Houston  Oil  Company,  structure  removal  operations,  SEA 
Nos.  ES/SR  93-126  and  93-127. 

HaK-Houston  ON  Company,  stoucture  removal  operatiottt.  SEA 

No.  ES/SR  93-1 27A 
Chevron  U.S>.  Inc.  sttucture  removal  operakons,  SEA  Na  ES/ 

SR  93-128. 
/Amerada  Hess  Corporation,  structure  removsi  operations,  SEA 

No.  ES/SR  93-129. 
Murphy  Exptorabon  &  Production  Company,  structure  removal 

operations.  SEA  No.  ES/SR  93-13a 
Murphy  Exploration  &  Production  Company,  structure  removal 

operations,  SEA  No.  ES/SR  93-131. 
Murphy  Exploration  &  Production  Company,  stnxture  removal 

operabons.  SEA  Na  ES/SR  S3-13Z 
Chevron  [J.SJl  Inc.  structure  renwai  operations,  SEA  Na  ES/ 

SR.  93-133. 
Samedan  Oil  Corporabon,  S^ucture  removal  operabons.  SEA 

No.  ES/SR  93-134. 
Shell  Offshore  Inc.,  structure  removal  operations,  SEA  No.  ES/ 

SR  93-135. 
Gulfstream  Resources,  Inc.,  structure  removal  operations,  SEA 

Nos.  ES/SR  93-136  through  93-139. 

Gulfstream  Resources,  Inc.  stnx:kjre  removal  operaBons,  SEA 

No.  ES/SR  93-140. 
Santa  Fe  Erwrgy  Resources,  Inc.  sfructure  removal  operabons 

SEA  No.  ES/SR  93-141A 
Shei  Offshore  Inc.  skuctue  rerrwal  operaborts.  SEA  No.  ES/ 

SR  93-142. 


Locabon 


Sooth  Marsh  Island  Area.  Bock  23.  Lease  OCS  0778,  27  miles 

south  of  the  Shell  Keys  National  WHdMe  Refuge,  off  the  coast 

of  Iberia  Parish.  Louisiana. 
Ship  Shoal  Area.  Block  197.  Lease  OCS-G  11986.  34  miles 

southwest  ol  Terrebonne  Parish,  Louisiarta. 
Ship  Shoal  Area,  Block  197,  Lease  OCS-G  11986,  34  miles 

southwest  of  Terrebonne  Pansh,  Louisiana. 
South  TintMlier  Area.  Block  86,  Lease  OCS  0606,  23  mUes 

south  of  Lafourche  Pansh.  Louisiana 
South  Tvnbiriier  Area.  Bkxk  21 .  Lease  OCS  0263.  4  miles  south 

o<  Lafourche  Pansh,  Louisiana. 
Verrraton  Area,  Bkxk  39.  Lease  OCS  0341.  45  miles  south  o< 

/Abbeville.  Louisiana. 
South  TimbaUer  Area.  Bkxk  144,  Lease  OCS-G  5604.  30  mHes 

south  of  the  Isles  Demieres  of  Lafourche  Pansh.  Louisiana. 
Ship  Shoal  Area.  Bkxk  113.  Lease  OCS  067,  14  rrales  south  of 

Tenebonne  Pansh.  Louisiana. 
South  Timbalier  Area,  Block  177,  Lease  OCS-G  1260,  23  miles 

south  of  Lafourche  Parish,  Louisiana. 
Ship  Sho^  Area.  Bkxk  242,  Lease  OCS  0832,  90  miles  soulh- 

southeast  of  Morgan  City.  Louisiana. 
Main  Pass  Area,  Block  ill.  Lease  OCS-G  4263.  50  miles  south 

of  Jackson  County,  Mississippi. 
Galveston  Area,  Bkxk  319.  OCS-G  11315.  28  miles  east-sooth- 
east  of  Galveston.  Texas. 
Eugene  Island  Area,  Block  188,  Lease  OCS  0443.  30  miles 

south  of  Terrebonne  Pansh.  Louisiana. 
Vermiion  Area.  Bkxk  153,  Lease  OCS-G  9496,  42  mdes  south 

of  Vermilion  Parish,  Louisiana. 
South  Marsh  Islwid  Area,  Block  50,  Lease  OCS  788,  76  mies 

soutiwest  of  Morgan  City.  Louisiaru.  , 

East  Cameron  Area.  South  AddKion.  Bkxk  240.  Lease  OCS-G 

4101.  72  miles  south  of  Cameron,  Louisiana. 
West  Cameron  Area.  South  AddMwn.  Bkxk  589.  Lease  OCS-G 

5352,  83  miles  south  of  Cameron  Pansh.  Louisiana. 
Vermrinn  Area,  Bkxk  71 .  Lease  OCS  0248,  20  miles  south  of 

Vermihon  Parish,  Louisiana. 
Eugene  Island  Area.  Black  89.  Lease  OCS  044,  26  mUes  south- 
west of  Terrebonr>e  Parish.  Louisiana. 
West  C«vneron  Area.  South  Addiborv  Bkxk  487.  Lease  OCS-G 

2847,  81  mites  Souttiwest  of  Cameron  Pansh,  Louisiana. 
Ship  Shoal  Area,  Bkxks  72  and  63,  Leases  OCS  057  and 

OCS-G  12348,  10  miles  south  ol  Terreborme  Parish,  Louis^ 

ana. 
Vermdion  Area,   Bkxk  216;   High   Island  Area.   Bkxk   A-14; 

Leases  OCS-G  5423  and  6177,  53-150  miles  east-south-east 

ol  Galveston,  Texas. 
High  Island  Area.  Bkxk  ^-^4,  Lease  OCS-G  6177,  53  Miles 

southeast  of  Galveston,  Texas. 
West  Cameron  Area.  South  AddHkxv  Bkxk  555,  Lease  OCS-G 

5345,  100  nrntes  south  of  Cameron  Pansh,  Lomsiaria. 
West  Cameron  Area.  South  Addition,  Bkx:k  494.  Lease  OCS-G 

3519,  64  miles  south  of  Cameron  Parish,  Louisiana. 
Ship  Shoal  Area.  Bkxk  113,  Lease  OCS  067,  15  Miles  South  of 

Terreborme  Parish,  LouisiaruL 
Ship  Shoal  Area,  Bkxk  33,  Lease  OCS  063,  10  Miles  south  of 

Terrebonne  Parish.  Lousiarw. 
Ship  Shoal  Area,  Bkxk  1 17.  Lease  OCS  065,  15  miles  south  of 

Terratxxme  Pansh.  Lounona. 
Ship  Shoal  Area.  Block  108.  Lease  OCS  0814.  60  miles  West- 
southwest  of  Leevtite.  Louisiana  9/10/93. 
Vermibon  Area,  Block  76,  Lease  OCS  0249,  14  miles  south  of 

Vermilion  Pansh,  Louisiana. 
Eugene  Island  Area,  Bkxk  189,  Lease  OCS  0423,  40  miles 

sou»i  of  Terrebonne  Parish,  Lousiana. 
Eugene  Island  Areoi.  Bkxks  89  and  96,  Leases  OCS  044  and 

046,  10-13  miles  south  of  the  Ak:hafalaya  Bay  Wiklife  Man- 
agement Area  inSL  Mary  Pansh,  Louisiana 
Eugene  Island  Area  Bkxk  90,  Lease  OCS  0229,  25  miles  south 

of  SL  Mary  Pansh,  Lomsiar^a. 
West  Cwneron  Area.  Bkxk  472,  Lease  OCS-G  8409,  90  mies 

south  of  Cameron  Pansh,  Louisiana. 
Brazos  Area,  Block  A-19,  Leesa  OCS-Q  3936.  89  miles  south- 
west of  Galveston,  Texas. 


Date 


06/24/93 

06A)8i^ 
06/30/93 
06/18/93 
06/10/93 
06/01/93 
06/22/93 
05^1/93 
06/1SI93 
06n7/93 
08/11/93 
09/21/93 
07/27/93 
^0K)5l93 
07/23«3 
08/23/93 
08/06/93 
08/17/93 
08/11/93 

09no«3 

09/01/93 
08/20«3 
09/13/93 

^on&9^ 

09/01/93 
08/24«} 
08/24/93 
08/24/93 

09/23/93 
09/10/93 
09/16«3 

1005/93 
lOM)6/93 
10/01/93 


Federal  Regiater  /  Vol.  59.  No.  26  /  Tuesday,  February  8.  1994  /  Ntotices 


5777 


Activity/operator 


Unocal  Corporation,  structure  removal  operations.  SEA  No.  ES/ 
SR  93-143. 

Watter  Oil  &  Gas  Corporation,  structure  removal  operatior^s,  SEA 
No.  ES/SR  93-144. 

Texas  Exploration  and  Production  Inc..  structure  removal  oper- 
ations. SEA  No.  ES/SR  93-145. 

NERCO  Oil  and  Gas,  Inc..  structure  removal  operations.  SEA 

No.  ES/SR  93-1 45A. 
Walter  Oil  and  gas  Corporation,  structure  removal  operations, 

SEA  No.  ES/SR  94-001. 
Mobil  Exploration  &  Producing  U.S.  Inc.,  structure  removal  oper- 

atjons,  SEA  No.  ES/SR  94-002. 
ARCO  Oil  and  Gas  Company,  structure  removal  operations,  SEA 

No.  ES/SR  94-003. 
Ivory  Production  Company,  structure  removal  operations,  SEA 

Nos.  ES/SR  94-004  and  94-005. 
LLECO  Holdings,  Inc.,  structure  removal  operations,  SEA  Na 

ES/SR  94-006. 
Pennzoil  Petroleum  Company,  structure  removal  operations,  SEA 

Nos.  ES/SR  94-01 0,  94-01 1 .  and  94-012. 
Pennzoil  Petroleum  Company,  structure  removal  operations.  SEA 

Nos.  ES/SR  94-13  and  94-14. 

Shell  Offshore  Inc..  NORM  Disposal  Operations,  SEA  No.  1-1220 

Enron  Oil  and  Gas  Company,  NORM  Disposal  Operations,  SEA 
No.  NORM-060. 

Texaco  Exploration  &  Production  Inc.,  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-062. 

Chevron  USA.  Inc.,  NORM  Disposal  Operations,  SEA  No. 
NORM-063. 

Chevron  U.S-A.  Inc.,  NORM  Disposal  Operations,  SEA  No. 
NORM-068. 

Phillips  Petroleum  Company,  NORM  Disposal  Operatior,s,  SEA 
No.  NORM-C69. 

Shell  Otfshore,  Inc..  NORM  Disposal  Operations,  SEA  No. 
NORM-070. 

CNG  Producing  Company.  NORM  Disposal  Operations.  SEA  Na 

NORM-071. 
Mesa  LuTOted  Partnership,  NORM  Dsposal  Operations,  SEA  Na 

NORM-072. 


Mobil  Exploration  &  Producing  U.S.  Inc..  NORM  Disposal  Oper- 
ations. SEA  No.  NORM-^74. 

Amoco  Production  Company,  NORM  Disposal  Op-eratior«.  SEA 
No.  NOBM-076. 

Murphy  Exploration  &  Production  Company,  NORM  Disposal  Op- 
eraiions.  SEA  No.  NORM-077. 

Mobil  Exploration  &  Producing  U.S.  Inc.,  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-078. 

Chevron  U.S.A.   Inc.,   NORM   Disposal  Operations.   SEA   No. 
NORM-080. 

Union  OH  of  CaWomia,  NORM  Disposal  Operations,  SEA  No. 
NORM-081. 

Union  Oil  ol  California,  NORM  Disposal  Operations,  SEA  No. 
NORM-081A. 

Chevron   USA.   Inc.,   NORM   Disposal  Operations.   SEA  No. 
NOR1^M385. 

EH    Exploration 
NOnf^-086. 

Tsxaco  Exploration  IT  Production,  inc.,  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-088. 

Anadarko  Petroleum  Corporation,  NORM  Disposal  Operations, 
SEA  No.  NORM-089. 

Anadarko  Petroleum  Corporaliorv  NORM  Disposal  Operations, 
SEA  No.  NORM-090. 

Frf  ^poit  McMoRan  Oil  &  Gas,  hie..  NORM  Disposal  Operations, 
SEA  No.  NORM-094. 

Pennioil  Exploration  and  Production  Company,  NORM  Disposal 
Operations,  SEA  No.  NORM-095. 


Inc..   NORM   Disposal   Operations.   SEA   No. 


Location 


Main  Pass  Area,  Block  254,  Lease  OCS-G  5056.  94  mites 

northeast  of  Venice,  Louisiana. 
Galveston  Area.  Block  351.  Lease  OCS-G  9047. 36  Miles  south 

o<  Galveston  County.  Texas. 
South  Marsh  Island  Area.  Biock  231.  Leas*  OCS-G  4434.  11 

miles  sou»)  o<  the  Louisiana  State  WikSite  Refuge  in  Vermiion 

Parish  Louisiana. 
East  Cameron  Area,  South  Addition,  Bkx*  237,  Lease  OCS-G 

2860.  51  Miles  South  of  Vermilion  Pansh.  Louisiana. 
Brazos  Area,  Block  583,  Lease  OCS-G  81 17.  30  iniles  south  of 

Matagorda  County,  Texas. 
Main  Pass  Area,  Block  92,  Lease  OCS-G  1500,  40  miles  north- 
east ol  Venice,  Louisiana. 
Main  Pass  Area,  Block  128,  Lease  OCS-G  4009,  26  miles  east 

of  Plaquemines  Parish,  Louisiana. 
Galveston  Area.  Blocks  288  and  296.  Leases  OCS  0709  and 

0714.  27  miles  southeast  of  Galveston,  Texas. 
High  island  Area.  Block  A-154.  Lease  OCS-G  10285.  80  mites 

south  of  Jefferson  County,  Louisiana. 
South  Marsh  Island  Area,  Block  23.  Lease  OCS  0778,  63  mites 

south  of  Inlracoastal  City,  Louisiana. 
South  Marsh  Island.  Block  41;  East  Cameron  Area,  Bkx*  270; 

Leases  OCS-G  1 192  and  2045;  54-76  mites  sou»i  of  Vermi- 
ion Parish,  Louisiana. 
Eugene  Island  Area.  Block  158,  Lease  OCS-G  1220.  35  miles 

south  of  the  nearest  landfall  in  St  Mary  Parish,  Louisiana. 
West  Cameron  Area.  Block  405,  Lease  OCS-G  3280,  63  miles 

south  of  Cameron  Pansh.  Loueiana. 
South  Marsh  Island  Area.  Bkxic  50,  Lease  OCS  0788.  50  miles 

southwest  ol  Terreborvie  Pansh,  Louisiana. 
Grand  Island  Area,  Bkick  85.  Lease  OCS-G  1492,  50  miles 

sooth  o4  Lafourche  Parish,  Louisiana. 
South  Timbalier  Area,  Block  176,  Lease  OCS-G  1259.  36  miles 

south  of  Lafourche  Parish,  Louisiana. 
South  Marsh  Island  Area,  Bkxk  66.  Lease  OCS-G  1198.  50 

miles  souttiwest  ol  Tenetxjnne  Parish,  Louisiana. 
Grand  Isle,  Mam  Pass,  South  Pass,  and  South  Timbalier  Areas; 

Leases  OCS-G  4002.  1967,  7824.  1666.  1667,  4126.  16l0. 

ar>d  1870;  various  instances  offshore  the  Louisiana  Coast. 
Ship  Shoal  /^rea,  Bkxk  295,  Lease  OCS-G  3999,  57  mites 

souttiwest  of  Terreborme  Parish.  Louisiana 
East  Cameron,  South  Marsh.  Shi(3  Shoal,  South  Petto.  VenrBl- 

ion.  West  Delta.  Brazos,  High  Island,  and  Matagorda  Island 

Areas;  Leases  OCS-G  2254.  4410,  2619,  3171,  2271,  3141, 

3186,  4559,  4558,  2410,  and  a306;  vanous  distances  oltstxxe 

the  Louisiana  coast. 
East  Cameron  Area,  Block  64.  Lease  OCS  089.  25  miles  south 

of  Cameron  Pansh,  LouisiarTa. 
South  Timbalwr  Area.  Bkxk  156,  Lease  OCS-G  2928,  35  miles 

south  of  Lafourche  Pansh,  Louisiana. 
SNp  Shoal  Area,  Blocks  93  and  1 17,  Leases  OCS  063  and  065. 

16  rmtes  sooth  ol  Terrebonne  Pansh,  Louisiana. 
East  Cameron  Area,  Block  64.  Lease  OC5  089,  23  rmtes  sooth 

ol  Cameron  Pansh,  Loursiana. 
South  Marsh  Island  Areei,  Bkx*  9.  Lease  OCS-G  1160,  42 

miles  southwest  of  SL  Mary  Pansh,  Louisiana. 
Ship  Shoal  Area,  Bkxk  209.  Lease  OCS  0827,  33  mHes  south  of 

Terretionne  Parish.  Louisiana. 
Vemriilion  Area,  Bkxk  67.  Lease  OCS  0560.  14  mtes  sooth  of 

Vemiilion  Pansh,  Louisiana. 
South  Timbalier  Area  Block  176,  Lease  OCS-G  1259,  36  miles 

south  of  Lafourche  Pansh,  Louisiana. 
West  Cameron  Area,  Bkxk  146,  Lease  OCS-G  1996.  22  mrtes 

sooth  of  Cameron  Pansh,  Louisiana. 
West  Cameron  /U^ea.  Bkx*  487,  Lease  OCS-G  2847,  81  miles 

south  of  Cameron  Pansh,  Louisiana 
Matagorda  Island  Area.  Bkx*  487,  Lease  OCS-G  4996.  15 

miles  souttieast  of  Matagorda  County,  Texas. 
East  Cameron  Area.  Block  359,  Lease  OCS-G  2567.  107  mites 

south  of  Cameron  Pansh,  Louisiana. 
Grand  isle  Area,  Btock  83,  Lease  OCS-G  3793,  29  mites  south 

of  Lafourche  Parish,  Looniana. 
Sooth  Marsh  Island  Area,  Bkxk  128,  Lease  OCS-G  2587,  74 

rmtes  sooth  of  Terretionne  Pansh,  Louisiana. 


Date 


11/16«3 
08/1 8i^ 
11/02/93 

12/ia«2 
10/15/93 
11/24/93 
11/03«3 
01/07/94 
12A)a«3 
12/20/93 
12/17/93 

08/07/91 
t2/l5«2 
02/22/93 
03/1 5«3 
03/17/93 
03/30/93 
03/16/93 

04/30^93 
05,'l0/93 

05/1Q«3 
05n4/93 
06/08W 
05^8/93 
06.30/93 
06ni/93 
06/24«3 
07/1 6'93 
Ca.'02'93 
08/16/93 
08n9'93 
OEM  9/93 
ia'05'93 
10/1 9>93 
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Activity/operator 


Koch  Explofaton  Company.  NORM  Disposal  Operations,  SEA 

No.  NORM-096. 
Shell   Offshore.    Inc.,    NORM    Disposal   Operations.    SEA   No. 

NORM-097. 
Sonat  Exploration  Company,  NORM  Disposal  Operations.  SEA 

No.  NORf*-100. 
Chevron   U.S.A.   Inc..   NORM   Disposal   Operatons,   SEA   No. 

NORM-101. 
Mobil  Exptoration  &  Pro<Juc?ng  U.S.  Inc.,  NORM  Disposal  Oper- 

at)ons.  SEA  No.  NORM-102. 
Shell   Offshore.   Inc.,   NORM   Disposal   Operations.   SEA   No. 

NORM-103. 


Location 


East  Cameron  Area,  Block  83.  Lease  OCS  0187,  27  miles  south 
of  Cameron  Parish,  Louisiana. 

Eugene  Island  Area.  Block  158.  Lease  OCS-G  1220,  35  miles 
south  of  the  nearest  landfall  in  SL  Mary  Parish,  Louisiana. 

East  Cameron  Area,  Bkx*  23,  Lease  OCS-G  2853,  3  miles 
south  of  Cameron  Parish,  Louisiana. 

West  Delta  Area,  Block  41,  Lease  OCS-G  1073,  14  miles  south- 
west of  Plaquemines  Pansh,  Louisiana. 

Grand  Isle  Area,  BKxk  93,  Lease  OCS-G  2628,  37  mdes  souttv 
east  of  Lafourche  Parish,  Louisiana. 

Mississippi  Canyon  Area,  Block  194,  Lease  OCS-G  2638,  15 
miles  south  of  Plaquemines  Parish,  Louisiana. 


Date 


10/22/93 
11/08/93 
12/01/93 
12/17/93 
01/03/94 
12/15/93 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394. 
Telephone  (504)  736-2519. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects.  • 

Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
enviro.iment  in  the  sense  of  NEPA 
section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  January  31, 1994. 
Chris  C  Dynes, 

Acting  Regional  Director,  Gulf  of  Mexico  OCS 

Fegion. 

IFR  Doc.  94-2784  Filed  2-7-94;  8.45  am] 

BtLUNO  COOE  4310-MM-M 


National  Park  Service 

lyiaine  Acadian  Culture  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
vnth  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Friday. 
February  18. 1994.  The  meeting  will 
convene  at  7  p.m.  in  the  gymnasium  of 
the  Eagle  Lake  Elementary  School,  Eagle 
Lake,  Aroostook  County,  Maine. 

The  eleven-member  Maine  Acadian 
Culture  Preservation  Commission  was 
appointed  by  the  Secretary  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543).  The  purpose  of  the  Commission  is 
to  advise  the  National  Park  Service  with 
respect  to  the  development  and 
implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state 
of  Maine;  and  the  selection  of  sites  for 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the  summary 
report  of  the  meeting  held  November 
17.  1993. 

2.  Approval  of  the  Maine  Acadian 
Culture  Preser\'ation  Commission's 
annual  report  (FY  1993). 

3.  Reports  of  the  following  Maine 
Acadian  Culture  Preservation 
Commission  working  groups: 
Cooperating  Organizations  and  Public 
Involvement. 

4.  Report  of  the  National  Park  Service 
planning  team. 

5.  Opportunity  for  public  comment. 

6.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meeting  is  open  to  the  public 
Further  information  concerning 
Commission  meetings  may  be  obtained 
from  the  Superintendent,  Acadia 
National  Park.  Interested  f)ersons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  to  the 
Superintendent  at  least  seven  days  prior 


to  the  meeting  by  writing  to 
Superintendent.  Acadia  National  Park, 
P.O.  Box  177.  Bar  Harbor.  Maine  04609, 
or  call  (207)  288-5472. 

Dated:  January  31, 1994. 
John  C.  Reed, 
Acting  Regional  Director. 
(PR  Doc.  94-2765  Filed  2-7-94;  8:45  am| 
B4LUNG  COOE  4310-70-P 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
pro^rties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  29, 1994.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  February  23, 
1994. 

Carol  D.  Shull, 
Chief  of  Registration.  National  Register 

ARIZONA 

Codiise  County 

Apache  Powder  Historic  Residential  District, 

(Benson,  MPS),  100  &  200  Blocks,  E.  3rd 

St.,  Benson,  94000078 
Benson  Railroad  Historic  District,  (Benson, 

MPS),  200  k  300  Blocks,  W.  6th  St., 

Benson, 94000079 
Hi  Ho  Company  Grocery.  (Benson,  MPS),  398 

E.  4th  St.,  Benson,  94000074 
Martinez.  W.  D.,  General  Merchadise  Store, 

(Benson,  MPS),  180  San  Pedro  St..  Benson. 

94000073 
Oasis  Court,  (Benson,  MPS).  363  W.  4lh  St., 

Benson, 94000072 
Redfield — Romine  House.  (Benson.  MPS), 

146  E.  6th  St. ,  Benson,  94000076 
Smith-Beck  House,  (Benson,  MPS),  425 

Huachuca  St.,  Benson,  94000077 
Treu.  Max,  Territorial  Meat  Company. 

(Benson,  MPS),  305  E.  4th  St.,  Benson, 

94000075 
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Yuaa  County 

Yuma  Main  Street  Historic  District,  170—387 
S.  Main  St.,  10—29  W.  Third  St.,  Yuma, 
94000068 

ILLINOIS 

St.  Clair  County 

Scott  Field  Historic  District.  Roughly 
bounded  by  Scott  Dr.  and  Hanger  Rd., 
OTallon  vicinity,  94000060 

IOWA 

Can  County 

Chicago,  Rock  Island  fr  Pacific  Railroad 
Depot.  (Advent  &  Development  of 
Railroads  in  Iowa  MPS),  Jet.  of  1  st  and 
Chesnut  Sts..  Atlantic.  94000087 

Pocahontas  County 

Saints  Peter  and  Paul  Catholic  Church.  16 
Second  Ave.  NW,  Pocahontas,  94000086 

KANSAS 

Clay  County 

Mugfler  Lodge  Site.  Address  Restricted,  Qay 
Center  vicinity,  94000069 

Mississim 

Winston  Coimty 

Masonic  Hall,  Old,  31 1  W.  Park  St, 

Louisville,  94000065 
Smyth,  Benjamin  Franklin,  House.  207 

Smyth  Rd.,  Louisville.  94000064 

NEBRASKA 
Otoe  County 

Grand  Army  of  the  Republic  (CAM.) 
Memorial  Hall.  908  1st  Corso,  Nebraska 
City,  94000067 

Pawmee  County 

Pawnee  City  Historic  Business  District, 
Roughly  bounded  by  5th,  7th,  F  and  G  Sts., 
Pawnee  City,  94000066 

NEW  YORK 

Kings  County 

Lott.  Hendrick  I..  House.  Address  Restricted. 
Bnxiklyn  vicinity,  83004645 

Suffolk  County 

Miss  Amelia's  Cottage.  N  side  Main  St.,  at  the 
jet  of  Windmill  La.,  Town  of  East 
Hampton,  Amagansett,  94000070 

NORTH  CAROLINA 

Duplin  County 

Crady.  B.  F.,  School.  N  side  NC 11. 0.3  ml. 
W  of  jet  with  NC  111,  Komegay.  94000085 

PaMIuoUak  Covaty 

Elizabeth  Oty  State  Teachers  College  Historic 

District  (Elizabeth  Oty.  MPS).  RcKighly 

bounded  by  Parkview  and  Hollowetl 

Drives,  Elizabeth  City,  94000083 
Elizabeth  City  Water  Phnt  (Elizabeth  City. 

MPS).  N.  end  of  Wilson  St.  100  block. 

Elizabeth  City,  94000082 
Norfolk  Southern  Passeitger  Station 

(Elizabeth  City.  MPS),  109  S.  Hug^  Blvd.. 

Elizabeth  Qty,  94000080 
Northside  Historic  District  (Elizabeth  City, 

MPS),  Vic  North  Rd.,  N.  Poindexter, 

Broad,  and  Pearl  Sts..  Elizabeth  Qty, 

94000081 


PUERTO  RICO 
Vie<|ues  Municipality 

Vieques  Pharmacy.  )ct  of  Carkw  LeBrun  and 
Victor  Duteil  Sts..  Isabel  Sequnda, 
94000061 

SOUTH  CAROLINA 

Georgetown!  County 

Black  River  Plantation  House.  SW  side  SC 
51 , 0.5  mi.  NW  of  Peters  Creek. 
Georgetown  vicinity,  94000062 

Saluda  County 

Strother  Mace.  Old.  E  side  Fruit  Hill  Rd.,  0.3 
mi,  N  of  the  jet.  with  Chappells  Peny  Rd., 
Saluda  vicinity.  94000063 

VIRGINIA 

Giles  County 

Newport  Historic  District,  Area  suirounding 
Geenbriar  Branch  Rd.  and  VA  42,  Newport. 
94000059 
In  order  to  assist  in  the  preservation  of  the 

following  property,  the  commenting  period 

has  been  shortened  to  five  days: 

PUERTO  RICO 

San  German  Municipality 

San  German  Historic  District  Roughly 
bounded  by  Luna,  EstrelU.  Coaoepcion. 
Javilla.  and  Ferrocarril  Sts.  San  German, 
94000084. 

[FR  Doc.  94-2874  Filed  2-7-94;  8:45  am) 

BILUNQ  COOC  43t»-70-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Sut>mitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisicHis  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 
may  be  obtained  by  contactiitg  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0038). 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Underground  Mining  Pennit 
Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources.  30  CFR  783 

OMB  Number:  1029-0038 

Abstract:  Applicants  for  imderground 
coal  mining  permits  are  required  to 
provide  adequate  descriptions  of  the 


environmental  resources  that  may  be 
affected  by  proposed  underground  coal 
mining  activities. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Underground  Coa]  Mining  Operators. 

Estimated  Completion  Time:  50 
hours. 

Annual  Responses:  150. 

Annual  Burden  Hours:  7,448. 

Bureau  clearance  officer.  John  A. 
Trelease,  (202)  343-1475. 

Dated:  October  28, 1993. 
Gene  E.  Kraeger, 

Chief  Division  of  Technical  Services. 
(FR  Doc  94-2841  Filed  2-7-94;  8:45  ami 

BILLMQ  OOM  4910-06-H 


INTERSTATE  COMMERCE 
COMMISSION 

Finance  Docket  No.  324iq 

Fremont  Group,  Inc. — Control 
ExemptJorv— Yellowstone  Trucking, 

Inc. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
Fremont  Group,  Inc..  which  indirectly 
controls  a  10.5-mile  rail  line,  from  the 
requirements  of  49  U.S.C.  11343-44  for 
the  reao^isition  from  a  voting  trust  of 
indirect  control  of  Yellowstone 
Trucking,  Inc.,  a  motor  carrier  subject  to 
Commission  regulation. 
DATES:  This  exemption  will  be  effectivo 
on  March  10. 1994.  Petitions  to  stay 
must  be  filed  by  February  18. 1994. 
Petitions  to  reopen  must  be  filed  by 
February  28. 1994. 

ADDRESSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32415  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423;  and  (2) 
Petitioner's  representative:  Karl  Morell, 
suite  210,  919  Eighteenth  Street  NW., 
Washington.  DC  20006. 
FOR  FURTNER  DO^ORMATION  COtTTACT: 
Richard  B.  Feider  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INfORMATKJN: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call, 
or  pick  up  from:  Dynamic  Concepts, 
Inc..  room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 
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Decided:  January  24. 1994. 

By  the  Commission.  Chainnan  McDonald. 
Vice  Chairman  Phillips.  Conmiissioners 
Simmons  and  Philbin. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

[FR  Doc.  94-2842  Filed  2-7-94;  8:45  am] 
BILUNO  CODE  7035-01-^ 

Pocket  No.  AB-213  (Sub  4)] 

Canadian  Pacific  Limited- 
Abandonment — Line  Between  Skinner 
and  Vancet>oro,  ME 

The  Cominission's  Section  of 
Environmental  Analysis  (SEA)  hereby 
notifies  all  interested  parties  that  SEA 
will  prepare  a  E>raft  Environmental 
Impact  Statement  (DEIS)  and  conduct 
scoping  meetings  in  this  proceeding. 
The  Canadian  Pacific  Limited  (CP)  filed 
an  application  for  authority  to  abandon 
and  discontinue  all  freight  and 
passenger  operations  over  201.2  miles  of 
rail  line  between  Skinner  and 
Vanceboro,  in  Franklin.  Somerset. 
Piscataquis.  Penobscot,  Aroostook  and 
Washington  Counties.  Maine.  Because 
of  the  proposed  abandonment's 
potential  for  significant  environmental 
impacts.  SEA  has  determined  that 
preparation  of  a  DEIS  is  necessary. 

TTie  DEIS  will  address  the 
environmental  impacts  associated  with 
this  proposed  abandonment  and  will  be 
served  on  all  the  parties  to  the 
proceeding  and  made  available  to  the 
public.  There  will  be  a  45  day  comment 
period  from  the  date  the  DEIS  is  served 
to  allow  the  public  opportunity  to 
comment.  After  assessing  all  of  the 
comments  to  the  DEIS,  SEA  will  then 
issue  a  Final  Environmental  Impact 


Statement  that  will  include  SEA's  final 
recommendations  to  the  Commission. 
SEA  will  conduct  scoping  meetings 
prior  to  the  preparation  of  the  DEIS.  The 
purpose  of  the  scoping  process  is  to 
identify  significant  environmental 
issues  and  determine  the  scope  of  issues 
to  be  addressed  in  the  DEIS.  Persons* 
that  cannot  attend  the  scoping  meetings, 
may  submit  questions  and  comments  in 
writing  up  to  30  days  after  the  scoping 
meetings.  The  public  will  be  notified  of 
the  time  and  location  of  the  scoping 
meetings  at  least  20  days  prior  to  the 
scheduled  date. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Phillis  Johnson-Ball  (202)  927-6213  or 
Elaine  K.  Kaiser,  Chief.  Section  of 
Environmental  Analysis  (202)  927- 
6248.  TDD  for  hearing  impaired:  (202) 
927-5721. 

By  the  Commission.  Elaine  K.  Kaiser. 
Chief,  Section  of  Environmental  Analysis, 
Office  of  Economic  and  Environmental 
Analysis. 

Sidney  L.  Strickland,  Jr. 
Secretory. 
IFR  Doc.  94-2843  Filed  2-7-94;  8:45  ami 

B4LUNG  CODE  703S-0t-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistarfce 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 

Appendix 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  18,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  18. 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  18th  day  of 
January.  1994. 
Marvin  M .  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner:  Union/wofVers/fimo— 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition 

Articles  produced 

Shell  Western  E  &  P  Inc  (Co)  .         ..    .. 

BakersfieW.  CA  

Martinez.  CA  

Lancaster,  NY  ........ 

Harrisburg,  PA  

Ocean  Springs,  MS 

Phoenix,  OR 

Bennington,  VT  

Ann  ArtOf,  Ml 

Syracuse,  NY  

E.  Chicago.  Indiana 
Houston,  TX 

Clackamas,  OR 

Schuylkill  Haven, 

PA. 
Upper  Sandusky, 

OH. 
Livermore,  CA 

Denver.  CO 

01/18/94 
01/18/94 
01/18/94 
01/18/94 
01/18/94 
01/18/94 
01/18/94 
01/18/94 
01/18/94 

01/18/94 
01/18/94 

01/18/94 
01/18/94 

01/18/94 

01/18/94 

01/18/94 

01/10/94 
01/10/94 
01/05/94 
12/22/93 
01/04/94 
01/07/94 
01/03/94 
12/20/93 
01/05/94 

12/20/93 
01/15/94 

12/30/93 
12/21/93 

01/06«4 

12/29/93 

12/30/93 

29.397 
29.398 
29.399 
29.400 
29,401 
29,402 
29.403 
29.404 
29.405 

29.406 
29.407 

29,408 
29,409 

29,410 

29.411 

29,412 

Oil  and  gas. 

Shell  Devefopment  Co  (Co) 

Oil  and  gas. 

Jefferson  SmurTrt  Corn  (UPW)  

Shipping  contair>ers. 

True  Temper  Hardware  (USWA)  

SwingsterCo.  (Wkrs)  

Special  Products  of  Oregon  (Wkrs)  

Johnson  Controls,  Globe  Battery  (UAW)  . 
JackhiN  Oil  Company  (Co)  

Workmate  products. 
Sport  jackets. 
Pine  Cutstock. 
Automatic  batteries. 
Oil  and  gas. 

General    Motors    Corp..    Inland    Fisher 

(UAW). 
Inland  Steel  Comoanv  (USWA)     

Interior  and  exterior  plastK  auto 

parts. 
Coke  used  in  steel  production. 

Digicon  Geophysical  Corp  (Wkrs) 

Cupptes  Paper  Bag  Co  (GAIU) 

Coordinated  Apparel  Group.  Inc  (Wkrs)  .. 

A.  0.  Smith  Electrical  Products  (IBEW)  ... 

Allied  Signal  (Wkrs) 

Marine  seismk;  acquisition  (ex- 

plOfatkKi). 
Paper  bags  and  sacks. 
Knit,  dye  arxl  finish  fabrics. 

Horsepower  motors. 

Enriched  uranium  demonstration 

Allison  Bros.  Drilling  Co  (Wkrs)  

project. 
Natural  gas. 

Federal  Register  /  Vol.  59.  No.  26  /  Tuesday,  February  8,  1994  /  Notices 


5781 


Appendix— Continued 


Petitioner  Union/wortcers/firm— 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition 

Artictes  produced 

Adobe  Mining  Co  (Co)  

Adobe  Mining  Co  (Co)  

Kittanning,  PA  

Midland,  TX 

01/18«4 
01/18/94 

11/18/93 
11/18/94 

29.413 
29.414 

Coal. 
CoaL 

[FR  Doc.  94-2853  Filed  2-7-94;  8:45  am) 

BILLINO  CODE  4S10-3(Mil 


rrA-W-29,086J 

Sundstrand  Electrical  Power  Systems 
Lima,  OH;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  January  6, 
1994,  Local  #724  of  the  International 
Union  of  Electrical,  Radio  and  Machine 
Workers  (lUE)  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  Etecember 
9, 1993  and  was  pubHshed  in  the 
Federal  Register  on  December  28.  1993 
(58  FR  68668). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
aot  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  states  that  some 
production  of  generators,  small  motors 
and  converters  formerly  produced  at 
Lima  were  produced  in  Puerto  Rico. 

Investigation  findings  show  that  the 
Department's  denial  was  based  on  the 
fact  that  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  This  test  is  generally  demonstrated 
through  a  survey  of  the  workers'  firm's 
customers.  The  Department's  survey  of 
Sundstrand  Electrical  Power  Systems 
major  declining  customers  shows  that 
none  of  the  respondents  reported 
purchasing  imported  generators,  small 
motors  or  converters  during  the  relevant 
I>eriod. 

Further,  Puerto  Rico  is  within  the  U.S. 
Customs  boundary,  accordingly,  and 
production  in  Puerto  Rico  is  considered 
domestic  production  and  is  not  an 
import. 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  25th  day  of 
January  1994. 

Stephen  A.  Wondner, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Service,  Unemployment  Insurance 

Service. 

|FR  Doc.  94-2854  Filed  2-7-94;  8:45  am) 

BILUNQ  COOe  4510-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-010)] 

NASA  Advisory  Council  (NAC),  Life 
and  MIcrogravity  Sciences  and 
Applications  Advisory  Committee, 
Space  Station  Science  and 
Applications  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council,  Life  and 

Microgravity  Sciences  and  Applications 

Advisory  Committee,  Space  Station 

Science  and  Applications  Advisory 

Subcommittee. 

DATES:  February  15, 1994,  7:30  a.m.  to 

5:30  p.m.;  February  16, 1994,  8  a.m.  to 

5:30  p.m.;  and  February  17,  1994,  8  a.m. 

to  12:30  p.m. 

ADDRESSES:  Center  for  Advanced  Space 

Studies,  Lunar  and  Planetary  Institute, 

3600  Bay  Area  Boulevard,  Houston,  TX 

77058. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Edmond  M.  Reeves,  Code  US, 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546, 

202/358-2560. 

SUPPt^MENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 


to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Office  of  Life  and  Microgravity 

Sciences  and  Applications  Overview 

and  Strategic  Planning 
— Shuttle  Manifest  Planning 
— Mir  Utilization  Program 
— Space  Station  Issues:  Design,  Partner 

Elements  Capabilities,  Organization, 

and  Utilization 
— Life  Science  and  Microgravity  Science 

Program  Traffic  Models 
— Payload  Operations  Integration 

Center/U.S.  Operations  Center/ 

Training  Status  and  Plans 
— Status  of  Express  and  International 

Standard  Payload  Racks. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  1, 1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Manaf^ement  Officer, 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  94-2761  Filed  2-7-94:  8:45  am) 

eiLUNO  COOC  7B10-01-M 


[Notice  (94-011)] 

Aerospace  Safety  Advisory  Panel; 
Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  March  23, 1994, 1:30  p.m.  to  3 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street, 
SW.,  room  9H40.  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  L  Manning,  Code  Q-1,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/358-0914). 
SUPPLEMENTARY  INFORMATKM:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
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Administrator.  This  is  pursuant  to 
carrying  out  its  statutory  duties  for 
which  the  Panel  reviews,  identifies, 
evaluates,  and  advises  on  those  program 
activities,  systems,  procedures,  and 
management  activities  that  can 
contribute  to  program  risk.  Priority  is 
given  to  those  programs  that  involve  the 
safety  of  manned  flight.  The  major 
subjects  covered  will  be  the  Space 
Shuttle,  Space  Station,  and  Aeronautical 
Operations.  The  Aerospace  Safety 
Advisory  Panel  is  chaired  by  Norman  R. 
Parmet  and  is  composed  of  8  members 
and  5  consultants.  The  meeting  will  be 
open  to  the  public  up  to  the  capacity  of 
the  room  (approximately  50  persons 
including  members  of  the  Panel). 
Tyj)e  of  Meeting:  Open. 
Agenda: 

Wednesday.  March  23 

1:30  p.m. — Presentation  of  the 
findings  and  recommendations  of 
the  Aerospace  Safety  Advisory 
Panel 

3  p.m. — Ad|oum. 

All  attendees  will  be  requested  to  sign 
an  attendance  register. 

Dated:  February  1.  1994. 
Timothy  M.  Sullivan, 
Advisory  Comminee  Management  Officer. 
National  Aeronautics  and  Space 
A  dm  inistra  f  Jon . 

IFR  Doc.  94-2762  Filed  2-7-94:  8:45  am] 
BtUJNO  COOC  7510-01-M 


NATIONAL  CtVIUAN  COMMUNITY 
CORPS 

Establishment  of  NCCC  and 
Associated  Public  Programs 

AGENCY:  National  Civilian  Community 

Corps. 

acdoh:  Public  Notice  of  Program. 

SUMMARY:  This  public  notice  announces 
the  establishment  of  the  National 
Civilian  Community  Corps  (NCCC)  and 
associated  public  programs.  NCCC's 
mission  is  to  promote  civic  pride  and 
responsibility  through  community 
service.  National  Civilian  Community 
Corps  members,  in  collaboration  with 
community  representatives  will  under 
take  community  projects  with  agreed 
upon  and  measurable  results. 
Participants  shall  be  ethnically, 
economically,  and  socially  diverse 
youth  and  receive  innovative  and 
structured  training  programs  that 
combine  the  best  of  military  training 
techniques.  Q^lian  Conservation  Corps 
values,  and  service  learning  models. 
ADDRESSES:  National  Civilian 
Community  Corps,  1100  Vermont 


Avenue  NW.  filth  floor).  Washington. 
DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  800-942-2677 
and  ask  about  NCCC.  For  more  specific 
details,  contact  Greg  Knight  at  (202) 
60^-5000  ext.  144;  Maurice  Salth  at 
(202)  606-5000  ext.  103;  or  (202)  606- 
5256  (TDD). 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  National  and  Community  Service 
Trust  Act  (Act),  signed  by  President 
Clinton  on  September  21. 1993. 
amended  the  National  and  Community 
Service  Act  of  1990  (42  U.S.C.  12501  et 
seq.).  Under  Subtitle  E  of  the  Act,  NCCC 
was  directed  to  accomplish  the 
following: 

1.  Determine  whether  residential  service 
programs  administered  by  the  Federal 
Government  can  significantly  increase  the 
support  for  national  ser\ice  and  community 
service  by  the  people  of  the  United  States. 

2.  Determine  whether  such  programs  can 
expand  the  oppwrtunities  for  young  men  and 
women  to  perform  meaningful,  direct,  and 
consequential  act  of  community  service  in  a 
manner  that  will  enhance  their  own  skills 
while  contributing  to  their  understanding  of 
civic  resfwnsibility  in  the  United  States. 

3.  Determine  whether  retired  members  and 
former  members  of  the  Armed  Forces  of  the 
United  States.  memt)ers  and  former  members 
of  the  Armed  Forces  discharged  or  released 
from  active  duty  in  connection  with  reduced 
Department  of  Defense  spending,  members 
and  former  members  of  the  Armed  Forces 
discharged  or  transferred  from  the  Selective 
Reserve  of  the  Ready  Reserve  in  connection 
with  reduced  DOD  spending,  and  other 
members  of  the  Armed  Forces  not  on  active 
duty  and  not  actively  participating  in  a 
reserve  comptonent  of  the  Armed  Forces  can 
provide  guidance  and  training  under  such 
programs  that  contribute  meaningfully  to  the 
encouragement  of  national  and  community 
service. 

4.  Determine  whether  domestic  national 
service  programs  can  serve  as  a  substitute  for 
the  traditional  option  of  military  service  in 
the  Armed  Forces  of  the  United  States  which, 
in  Umes  of  reductions  in  the  size  of  the 
Armed  Forces,  is  a  diminishing  national 
service  opportunity  for  young  Americans. 

Under  the  provisions  of  Subtitle  E,  the 
NCCC  is  developing  two  residential 
programs,  the  National  Service  Program 
and  the  Summer  National  Service 
Program.  Both  programs  combine  the 
best  of  the  Civilian  Conservation  Corps 
values,  military  training  techniques,  and 
innovative  service  learning  models.  The 
NCCC  strategy  includes 
accomplishment  of  the  following 
activities; 

1.  Implement  the  residential  programs  for 
1000  young  men  and  women  at  four  regional 
sites  located  In  the  Northeast.  Southeast. 
Midwest,  and  West  by  4th  quarter  FY94. 


2.  Operate  a  Summer  National  Service 
program  on  a  military  base  in  the  Northeast 
region  during  FY94. 

3.  Expand  enrollment  and  establish  4 
additional  camps  by  4th  quarter  FY95. 

4.  Plan  for  a  yearly  capacity  of  6000  corps 
members  by  FY2001. 

5.  Obtain  corporate  funding  for  half  of 
FY95  program  and  for  each  year  thereafter. 

6.  Implement  a  prototype  recruiting  and 
selection  process  using  existing  federal 
agencies. 

7.  Perform  community  service  activities 
that  help  solve  unmet  needs  in  the  education, 
environment,  human  service,  and  public 
safety  areas.  All  community  service  projects 
must  meet  an  identifiable  public  need, 
provide  meaningful  community  benefits  for 
service  learning  and  skill  development, 
encourage  work  to  be  done  in  teams  of 
diverse  individuals,  and  include  continued 
educational  and  training  for  corps  memtxjrs 
in  various  technical  fields. 

National  Service  Program 

Young  people  aged  18-24  are  eligible 
to  participate  as  corps  members.  Four 
regional  campuses  are  being  established: 
one  in  the  Northeast,  one  in  the  South, 
one  in  the  Midwest,  and  one  in  the 
West.  Each  campus  will  be  located  on 
a  military  installation.  Corps  members 
will  be  recruited  and  will  enter  into 
agreement  to  participate  for  a  period  of 
eleven  months.  The  campus  experience 
will  be  divided  into  two  phases.  During 
phase  I,  corps  members  will  receive 
appro.ximately  six  weeks  of  initial 
training.  Phase  11  will  include  continued 
personal  development,  training, 
education,  and  the  performance  of 
community  service  projects.  The  corps 
members  will  be  a  diverse  group 
reflecting  the  population  of  the  United 
States.  Corps  members  will  represent 
almost  all  ethnic  groups,  cultures, 
genders,  and  come  from  both  urban  and 
rural  areas. 

To  the  extent  practicable,  at  least  50 
percent  of  the  corps  members  will  be 
economically  disadvantaged  youths. 
Corps  members  will  receive  a  living 
allowance,  during  the  eleven  month 
program  and  will  also  receive  a  post- 
service  benefit  upon  successful 
completion. 

Summer  National  Service  Program 

The  Summer  National  Service 
program  will  be  a  residential  program 
for  youth  14-17  years  of  age.  Summer 
corps  members  shall  enter  into 
agreement  to  participate  for  a  period  of 
eight  weeks.  Participants  will  receive 
approximately  two  weeks  of  training 
followed  by  six  weeks  of  community 
service  projects.  The  FY94  summer 
campus  will  be  located  on  a  military 
base  in  the  Northeast  and  focus  on 
public  safety  and  environmental 
projects.  Summer  camp  participants 


will  represent  the  same  diverse  group 
explained  under  the  National  Service 
Program,  receive  a  living  allowance  and 
will  also  receive  a  post-service  benefit 
upon  successful  completion. 

NCCC  Program  Benefits 

NCCC  programs  benefit  individuals, 
communities,  and  the  nation.  Programs 
benefit  individuals  by  providing 
educational  opportunities,  assisting 
transitioning  military  personnel,  and 
helping  to  establish  a  work  ethic  in 
young  adults.  Communities  benefit 
through  the  completion  of  community 
projects  that  would  otherwise  not  be 
done.  Our  nation  benefits  by  improved 
social  and  racial  relationships, 
maximized  use  of  existing  federal 
resources,  and  increased  public 
awareness  of  environmental,  education, 
human  services,  and  public  safety 
issues. 

Concept  Papers 

Interested  organizations  and 
individuals  are  encouraged  to  submit 
concept  papers  in  support  of  the  above 
NCCC  programs.  Submissions  will  be 
reviewed  and  maintained  on  file  by 
category  to  assist  the  NCCC  staff  in 
program  development.  Submitters  may 
be  contacted  during  the  developmental 
and  implementation  phases  for  further 
details  or  possible  collaboration  to 
accomplish  program  elements. 

This  notice  does  not  obligate  the 
NCCC  to  enter  into  any  grants  or 
contracts  as  a  result  of  this  notice. 

Dated:  February  3.  1994. 

Frederick  Peters, 

Deputy  Director  of  Training,  Education  & 
Military  Affairs. 

|FR  Doc.  94-2852  Filed  2-7-94;  8:45  ami 
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NATIONAL  ENDOWMENT  FOR  THE 
ARTS 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Arts  on  Radio  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  February  17, 1994  from  9 
a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  716,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC,  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  firom  9  a.m.  to  9:30  a.m.  for 
opening  remarks  and  from  5  p.m.  to  5:30 
p.m.  for  a  guidelines  discussion. 

The  remaining  portion  of  this  meeting 
from  9:30  a.m.  to  5  p.m.  is  for  the 


.purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  EndowTnent  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated:  February  2, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations  National 
Endowment  for  the  Arts. 

[FR  Doc  94-2766  Filed  2-7-94;  8:45  am) 
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Notice  of  Meeting 

Piu^uant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Special  Exhibitions  A 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  22-25, 
1994  from  9  a.m.  to  5:30  p.m.  This 
meeting  will  be  held  in  room  714,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  on 
February  22, 1994  for  opening  remarks 
and  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  5:30  p.m.  on 
February  22, 1994  and  from  9  a.m.  to 
5:30  p.m.,  on  February  23-25. 1994  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 


Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC.  20506,  or  call 
202/682-5439. 

Dated:  Februarj-  2. 1994. 

Yvonne  M  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc  94-2768  Filed  2-7-94;  8:45  ami 
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Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Special  Exhibitions  B 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  1-4, 1994 
from  9  a.m.  to  5:30  p.m.  This  meeting 
will  be  held  in  room  714,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  for 
opening  remarks  and  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  5:30  p.m.  on 
March  1, 1994,  and  from  9  a.m.  to  5:30 
p.m.  on  March  2-4,  1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
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applicants.  In  accordance  with 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9){B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panels  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202^682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated;  February  2.  1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations  National 
Er.dowrnent  for  the  Arts. 
|FR  Doc.  94-2767  Filed  2-7-94;  8:45  am) 
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NATIONAL  LABOR  RELATIONS 
BOARD 

Appointments  of  Individuals  To  Serve 
as  Members  of  Perfomiance  Review 
Boards 

5  U.S.C.  4314(c)(4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  perfonnance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
requirement,  nolice  is  hereby  given  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 
appointed  to  serve  as  members  of 
performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1 ,  1992 
and  ending  September  30, 1993. 

Name  and  Title 

Richard  L.  Aheam — Regional  Director, 

Region  3 
Robert  E.  Allen — Associate  General 

Counsel,  Advice 
Frank  V.  Battle — Deputy  Director  of 

Administration 
Harold  J.  Datz — Chief  Counsel  to  Board 

Member 
Yvonne  T.  Dixon— Acting  Deputy 

General  Counsel 


Frederick  Freilicher— Chief  Counsel  to 

Board  Member 
John  E.  Higgins — Solicitor 
Peter  B.  Hoffman — Regional  Director, 

Region  34 
Susan  Holik— Chief  Counsel  to  Board 

Member 
Gloria  Joseph — EHrectorof 

Administration 
Nicholas  E.  Karatinos— Acting  Associate 

General  Counsel,  Enf.  Lit. 
Barry  J.  Kearney— Deputy  Associate 

General  Counsel,  Advice 
Joseph  E  Moore — Deputy  Executive 

Secretary 
W.  Garrett  Stack — Associate  General 

Counsel,  Operations-Management 
Elinor  H.  Stillman— Chief  Counsel  to 

the  Chairman 
Berton  B.  Subrin — Director,  OfTice  of 

Representation  Appeals 
John  C.  Truesdale — Executive  Secretary 

Dated:  Washington.  DC.  February  2. 1994. 

By  Direction  of  the  Board. 
Joseph  E.  Moore. 
Acting  Executive  Secretary. 
IFR  Doc.  94-2759  Filed  2-7-94;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974;  Establishment  of 
a  System  of  Records 

AGENCY:  National  Science  Foundation 

(NSF). 

ACTION:  Notice  of  establishment  of  a 

Privacy  Act  system  of  records. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Polar  Programs  (OPP)  of 
the  NSF  is  establishing  a  system  of 
records.  This  action  covers  records  in 
the  agency's  Antarctic  Conservation  Act 
Files. 

EFFECTIVE  DATES:  This  action  will  be 
effective  without  further  notice  on 
March  10, 1994,  unless  comments  are 
received  that  would  resuU  in  a  contrary 
determination. 

AOOflESSES:  Interested  persons  may 
submit  written  comments  to  Herman 
Fleming,  Division  of  Contracts,  Policy 
and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Room  1265,  Arlington,  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herman  Fleming,  Privacy  Act  Officer,  at 
(703)  306-1243. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  notice  is  given  that 
the  NSF  proposes  to  establish  a  system 
of  records  identified  as: 


NSF-56 — Antarctic  Conservation  Act 
Files 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  comment  period  in  which  to 
comment  on  a  new  record  system. 

Dated:  Januar>'  26.  1994 
Herman  G.  Fleming. 

Reports  Clearance  and  Privacy  Act  Officer. 
National  Science  Foundation 

NSF-66 

SYSTEM  NAME: 

Antarctic  Conservation  Act  Files. 

SYSTEM  location: 

Office  of  Polar  Programs.  National 
Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for 
permits  pursuant  to  the  Antarctic 
Conservation  Act,  and/or  individuals 
who  have  been  contacted  regarding 
Antarctic  Consen'ation  Act  compliance. 
This  includes  but  is  not  limited  to 
individuals  who  have  sought  Antarctic 
Conservation  Act  permits. 

CATEGORIES  OF  RECORDS  W>UE  SYSTEM: 

All  documents  and  cor^pondence 
related  to  the  individualVcontact  with 
the  Antarctic  Conservation  Act  system, 
including  the  f»ermitting  process,  and 
investigations  pertaining  to  compliance. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

16  U.S.C.  2401,  et  seq.  (Pub.  L.  95- 
452,  as  amended,  5  U.S.C.  app.) 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  9*CLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to: 

(1)  Federal  agencies  involved  in 
enforcing  or  implementing  the  Antarctic 
Conservation  Act; 

(2)  A  court,  administrative  or  other 
adjudicative  body,  involved  in 
enforcement  of  the  Antarctic 
Conservation  Act; 

(3)  Federal,  state,  or  local  agencies,  or 
foreign  governments,  where  disclosure 
is  necessary  in  order  to  obtain  records 
in  connection  with  an  investigation  of 
the  Office  of  Polar  Programs; 

(4)  Other  Federal  agencies  in  response 
to  the  issuance  of  a  security  clearance, 
the  award  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency  to  the  extent  that 
the  record  is  relevant; 

(5)  A  Federal  agency  where  the 
records  are  relevant  to  an  agency 
decision  with  regard  to  disciplinary  or 
other  administrative  action  concerning 
their  employee; 
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(6)  The  Merit  Systems  Protectiorv 
Board  (includir«  the  Office  of  the 
Special  Counsel),  in  order  to  carry  out 
its  agency's  functions; 

(7)  Persons,  including  witnesses,  who 
may  have  inforniatitHi,  documents  or 
knowledge  relevant  to  an  Antarctic 
Conservation  Act  investigation  or 
enforcement  proceeding; 

(8)  Grantee  institutions  in  the  event 
that  Antarctic  Conservation  Act 
violations  are  alleged  against  the 
institution  or  researchers  in  connection 
with  investigation  or  enforcement 
proceedings; 

(9)  Contractors,  in  the  event  an 
Antarctic  Conservation  Act  violations  is 
alleged  against  the  contractor,  its 
employees,  or  its  subcontractors  in 
connection  with  investigation  or 
enforcement  proceedings; 

(10)  Contractors  performing  duties  on 
behalf  of  the  agency  when  relevant  to 
the  performance  of  their  duties; 

(11)  To  parties  who  have  lawfully 
subpoenaed  these  records; 

(12)  To  the  Department  of  Justice  for 
consultation  in  processing  Freedom  of 
Information  Act  requests; 

(13)  In  the  event  of  htigation  where 
the  defendant  is  (a)  any  component  of 
the  NSF,  or  any  employee  of  the  NSF 
acting  in  official  capacity;  (b)  the  United 
States,  where  the  NSF  determines  that 
the  claim,  if  successful,  is  likely  to  afiect 
directly  the  operations  of  the  NSF,  or 
any  NSF  components,  or  (c)  any  NSF 
employee  acting  in  official  capacity 
where  the  Department  of  Justice  and/or 
the  Office  of  General  Counsel  of  the  NSF 
have  agreed  to  represent  such  an 
employee,  these  records  may  be 
disclosed  to  assist  in  the  preparation  of 
an  effective  defense;  or 

(14)  To  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  the  individual  whose  records  are 
sought. 

POUOES  AND  PRACTICES  R3fl  STOWNQ, 
RETRIEVmO,  ACCCSSVIO,  RETAMNQ,  AND 
OlSPOSmQ  OF  REC0m>8  M  THE  STSTEM: 

stoaage: 

Paj)er  records  are  stored  in  file 
cabinets;  automated  data,  if  any,  is 
stored  in  the  Office  of  Polar  Program's 
Office,  which  is  secured. 

RETRIEVABILfTY: 

The  records  are  retrieved  by  the  name 
of  the  subject,  or  by  a  unique  control 
number  assigned  to  each  investigation 
or  permit  application. 

SAFEGUARDS: 

These  records  are  available  only  to 
those  persons  whose  official  duties 
require  such  access.  The  records  are 


kept  in  limited  access  areas  during  duty 
hours  and  in  locked  file  cabinets  a( 
other  times. 

RETENnON  AfB  IMPOSAU 

Tbe  files  are  kept  indefiniteJy. 

SYSTEM  IIANAQER<S>  AMD  ADDRESS: 

Thomas  F.  Foiiian,  Polar  Coordination 
and  Information  Section,  Office  of  Polar 
Programs,  National  Science  Foundation. 
4201  Wilson  Boulevard,  room  740. 
Arhngton,  VA  22230. 

NOriFICATtON  PROCEDURE: 

To  determine  whether  this  system  of 
records  contains  a  record  pertaining  to 
the  requesting  individual,  write  to  the 
system  manager  at  the  above  address. 

RECORD  ACCESS  PROCEDURES: 

See  notification  procedure. 

CONSENimC  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  this 
system  of  records  should  write  to  the 
system  manager  at  the  above  address. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
obtained  from  applicants  for  permits. 
NSF  staff  and  NSF  records,  and  from 
non-NSF  persons  and  records,  to  tbe 
extent  necessary  to  carry  out  the  duties 
described  in  the  Antarctic  Conservation 
Act.  Individuals  to  be  interviewed  and 
records  to  be  examined  are  selected 
according  to  the  criteria  described 
explicitly  and  implicitly  in  the 
Antarctic  Conservation  Act. 

IFR  Doc.  94-2787  Filed  2-7-94;  8:45  em} 
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NUCLEAR  REGULATORY 
COMMISSiON 

[Docket  No.  50-352] 

Philadelphia  Electric  Co.,  Limerick 
Generating  Station,  Unit  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (tbe  Conunission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Section 
in.D  l.(a)  of  Appendix  J  to  10  CFR  part 
50,  issued  to  Philadelphia  Electric 
Company  (the  hcensee),  for  the 
Limerick  Generating  Station,  Unit  1, 
located  at  the  licensee's  site  in  the 
Chester  and  Montgomery  Counties, 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Aation 

The  proposed  action  would  grant  an 
exemption  from  10  CFR  part  50, 


Appendix  J.  Section  III.D.l.(a)  which 
requires  a  set  of  three  Type  A  tests  (i.e.. 
Containment  Integrated  Leakage  Rate 
Test  (OLRTl)  to  be  oerformed  at 
approximately  equal  intervals  during 
each  10-year  service  period  and 
specifies  that  the  thiH  test  of  each  set 
shall  be  conducted  when  the  plant  is 
shutdown  for  the  performance  of  the  10- 
year  plant  Inservice  inspection  OSI). 
The  exemption  would  allow  a  one-time 
15-month  extension  of  the  40  ♦/-  10- 
month  interval  between  the  Unit  1 
second  and  third  Type  A  test  required 
by  Technical  Specifications  (TS) 
Surveillance  Reqirirement  4.6.1.2.a. 
Hence,  this  one-time  exemption  would 
allow  the  third.  Unit  1.  Type  A  test  to 
be  performed  during  the  sixth  Unit  1 
refueling  outage  scheduled  to  begin  in 
January  1996,  approximately  65  months 
after  the  last  Unit  1  test,  thereby 
coinciding  with  the  lO-year  plant  ISI 
refueling  outage. 

The  proposed  action  is  in  accordance 
with  the  licensee's  apphcation  for 
exemption  dated  November  30, 1993. 

Need  for  the  Proposed  Action 

The  proposed  exemption  from 
Appendix  J  is  required  in  order  to  allow 
the  third  Type  A  test  to  be  performed 
during  tbe  sixth  Unit  1  refueling  outage 
scheduled  to  begin  in  January  1996, 
thereby  coinciding  with  the  10-year  ISI 
refueling  outage,  instead  of  reauiring  the 
performance  of  a  Type  A  test  ouring 
b(«h  the  fifth  and  sixth  Unit  1  refueling 
outages.  This  one-time  extension  of  the 
Type  A  test  interval  would  also  result  in 
the  third  Type  A  test  being  performed 
20  months  after  the  end  of  the  Unit  1 
first  10-year  service  f)eriod  specified  in 
10  CFR  part  50,  Appendix  J.  "Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Reactors"  {i.e.,  August, 
1994).  In  this  way  the  third  Type  A  test 
would  be  performed  during  the  sixth 
Unit  1  refueling  outage  which  would 
align  the  start  of  the  second  10  CFR  part 
50,  Appendix  J,  10-year  service  period 
with  the  start  of  the  second  10- year  ISI 
period. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  the 
evaluation  of  the  proposed  exemption 
and  concludes  that  this  action  would 
not  significantly  increase  the  probability 
or  amount  of  expected  primary 
containment  leakage;  hence,  the 
containment  integrity  would  be 
maintained.  Tbw  current  requirement  in 
Section  ni.D.l.(a)  of  Appendix  I  in  10 
CFR  part  50  to  perform  the  three  Type 
A  tests  would  continue  to  he  met,  with 
the  exception  of  the  time  interval 
between  the  second  and  the  third  Typ« 
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A  tests  would  be  extended  from  40  +/ 
-  10  months  to  65  months.  The  third 
Type  A  test  would  be  performed 
approximately  65  months  after  the 
second  Type  A  test  and  approximately 
20  months  after  the  end  of  the  first  10 
year  service  period.  Based  on  the 
information  presented  in  the  licensee's 
application,  the  proposed  extended  test 
interval  would  not  result  in  a  non- 
detectable  leakage  rate  in  excess  of  the 
value  established  by  10  CFR  part  50, 
Appendix  J,  or  in  any  changes  to  the 
containment  structure  or  plant  systems. 
Consequently,  the  probability  of 
accidents  would  not  be  increased,  nor 
would  the  post-accident  radiological 
releases  be  greater  than  previously 
determined.  Neither  would  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result 
in  no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Conunission  concludes  that  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Conunission  concluded  that 
there  are  no  measurable  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  proposed  action  does  not  involve 
the  use  of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  for  the  Limerick  Generating 
Station,  Units  1  and  2.  dated  April  1984. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Pennsylvania  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 


significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption  dated  November  30, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  The  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room 
located  at  Pottstown  Public  Library,  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 

Dated  at  Rockville.  fAr>land,  this  2nd  day 
of  February  1994.        J 

For  the  Nuclear  Rejgulatory  Commission. 
Ouu-les  L.  Miller,      \ 

Director.  Projecl  Directorate  1-2.  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  94-2792  Filed  2-7-94;  8.45  am] 
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Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  61st 
meeting  on  Wednesday  and  Thursday, 
February  23  and  24, 1994,  in  Room  P- 
110,  7920  Norfolk  Avenue,  Bethesda, 
Maryland. 

Tne  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  February  23,  1994—8:30 

a.m.  until  6  p.m. 
Thursday.  February  24,  1994 — 8:30  a.m. 

until  6  p.m. 

During  this  meeting  the  Committee 
plans  to  consider  the  following: 

A.  HLW  Topical  Report  Position 
Paper — Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  on  its  approach  to  reviewing 
the  DOE'S  topical  reports  on  issue 
resolution  in  high-level  waste 
management,  including  the  staffs 
protocol  and  methodology  in  the 
Topical  Report  Position  Paper. 

B.  Agreement  States  Compatibility — 
Discuss  with  the  staff  the  issues  of 
Agreement  States'  adequacy  and 
compatibility  with  NRC  regulatory 
programs  necessary  to  protect  public 
health  and  safety.  ACNW  focus  will  be 
on  low-level  waste  disposal  facilities. 

C.  Yucca  Mountain  Exploratory 
Studies  Facility  fESFj— Discuss  with  the 
staff  DOE's  response  to  recent  staff 
concerns  regarding  design  control  issues 
related  to  ESF. 

D.  Pneumatic  Pathways — Hear  NRC 
stafTs  views  on  pneumatic  pathway 
concerns  raised  by  the  State  of  Nevada. 

E.  Volcanism  Related  to  a  High-level 
Waste  Repository — Review  the  current 


status  of  NMSS  and  RES  staff  work 
(including  efforts  at  the  Center)  on 
volcanism  related  to  an  HLW  repository. 

F.  Natural  Analog  Studies — Review 
results  from  natural  analog  studies  and 
examine  their  use  as  input  to 
performance  assessment  evaluations  of 
an  HLW  repository. 

G.  Design  Basis  Event  for  the  Geologic 
Repository  Operations  Area — Discuss 
with  the  staff  issues  related  to  the 
definition  of  "important  to  safety"  that 
arise  from  the  design  basis  event  for  the 
geologic  repository  operations  area.  This 
will  be  an  initial  discussion  for 
orientation. 

H.  Future  Activities — Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

I.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6.  1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by  j 

members  of  the  Committee,  its 
consultants,  and  staff.  The  ACRS  Office 
is  providing  staff  support  for  the  ACNW. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Executive  Director  of 
the  ACRS  Office  as  far  in  advance  as 
practical  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Executive  Director  of  the  office  of 
the  ACRS,  Dr.  John  T.  Laricins 
(telephone  301/492-4516),  prior  to  the 
meeting  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 
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Dated:  February  2, 1994. 
Jolm  C  Hvyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc  94-2793  Filed  2-7-94;  8:45  am) 
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[Docket  No.  50-31^ 

Connecticut  Yankee  Atomic  Power 
Co.;  Considerattofl  of  issuance  of 
Amendment  to  Facittty  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DFR- 
61,  issued  to  Connecticut  Yankfe 
Atomic  Power  Company  (the  licensee), 
for  operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County. 
Connecticut. 

The  proposed  amendment  would 
revise  Surveillance  Requirement  4.4.10, 
"Structural  Integrity."  by  replacing  the 
current  reactor  coolant  pump  flywheel 
inspection  frequency  and  examination 
methods  with  an  alternate  program. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  10. 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  resp>ect 
to  issuance  of  the  amendment  to  the 
subject  facility  operati.ig  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2,714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
WashingtoB.  OC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library.  123  Broad  Street, 
Middtetown.  Connecticut  06457.  If  a 
request  for  a  faeurng  or  petition  ibr 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretsy  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intenrene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  native  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
I>etitioner'8  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wisnes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  cmference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  p)etition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  lo 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  foils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  dte  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-<800)  24»- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  of>erator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of  the 
Federal  Register  notice.  A  copy  of  the 
petition  should  also  be  sent  to  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^  and  to  Gerald  Garfield. 
Esquire,  Day,  Berry  ft  Howard 
Counselors  at  Law  Oty  Place,  Hartford, 
Connecticut  06103-3499,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitioru  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technital  review  and  prior  to  the 
completion  of  any  required  bearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  22. 1993. 
which  is  available  for  public  ins(>ection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Bailding,  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Russell  Library,  123  Broed 
Street.  Nfiddletown.  Connecticiit  06457. 
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Dated  at  Rockville.  Maryland,  this  2nd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— l/U.  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc.  94-2791  Filed  2-7-94;  8:45  ami 

BILUNO  COOC  79«M)1-M 

pocket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DFR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (the  licensee), 
for  operation  of  the  Haddam  Neclc  Plant 
located  in  Middlesex  County, 
Connecticut. 

The  proposed  amendment  would 
modify  the  technical  specifications  to 
increase  the  maximum  nominal  fuel 
enrichment  allowed  to  be  stored  in  both 
the  new  fuel  storage  racks  and  the  spent 
fuel  pool  to  a  nominal  5.0  weight- 
percent  (w/o)  U-235.  To  support  this 
proposed  amendment  Technical 
Specification  Section  5.6,  "Fuel 
Storage,"  subsections  5.6.1. l.b.  5. 6. 1.2. a, 
and  5.6.1.2.b  will  be  revised  and 
Specifications  1.38, 1.39.  3.9.13.  and 
3.9.14  will  be  added. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  10, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street. 
Middletown,  Connecticut  06457.  If  a 
request  for  a  hearing  or  petition  for 


leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  i>etition  for 
leave  to  intervene  or  who  has  been 
admitted  asa  party  may  amend  the 
petition  witbout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 


proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
"petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Gerald 
Garfield.  Esquire.  Day,  Berry  &  Howard. 
Counselors  at  Law,  City  Place.  Hartford, 
Connecticut  06103-3499.  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
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amendment  dated  January  6, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Slolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — L'U,  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  94-2790  Filed  2-7-94:  8:45  ami 

BU.UNG  CODE  759(M)1-M 


[Docket  No.  40-08681 -MLA-2:  ASLBP  No. 
94-688-01 -MLA-2] 

JMETCO  Minerals  Corp.;  Designation 
of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  E>ecember  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§2.105,  2.700,  2.702, 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  presiding  officer  to  conduct 
the  hearing  in  the  event  that  an  informal 
adjudicatory  hearing  is  ordered  in  the 
following  Materials  Licensing 
proceeding. 

In  the  matter  of,  UMETO  Minerals 
Corporation.  P.O.  Box  1029,  Grand  Junction. 
Colorado  81502.  Source  Materials  License 
No.  SUA-1358. 

The  Presiding  Officer  is  being 
designated  pursuant  to  10  CFR  2.1207  of 
the  Commission's  Regulations. 
"Informal  Hearing  Procedures  for 
Materials  Licensing  Adjudications." 
published  in  the  Federal  Register,  54  FR 
8269  (1989).  This  action  is  in  response 
to  a  request  for  a  hearing  submitted  by 
Envirocare  of  Utah.  Inc.  (Envirocare). 
Envirocare  desires  a  hearing  concerning 
NRC  staff  approval  on  August  2. 1993  of 
an  amendment  to  UMETO  Minerals 
Corporation's  Source  Materials  License 
covering  its  White  Mesa  Mill  located 
near  Blanding,  Utah. 

The  presiding  officer  in  this 
proceeding  is  Administrative  Judge 
James  P.  Gleason. 

Following  consultation  with  the  Panel 
Chairman,  pursuant  to  the  provisions  of 
10  CFR  2.722.  the  Presiding  Officer  has 
appointed  Administrative  Judge  Thomas 
D.  Murphy  to  assist  the  Presiding 


Officer  in  taking  evidence  and  in 

preparing  a  suitable  record  for  review. 
All  correspondence,  dociunents  and 

other  materials  shall  be  filed  with  Judge 

Gleason  and  Judge  Murphy  in 

accordance  with  10  CFR  2.701.  Their 

addresses  are: 

Administrative  Judge  James  P.  Gleason, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Administrative  Judge  Thomas  D. 
Murphy,  Special  Assistant,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 

Issued  at  Bethesda,  Maryland,  this  2nd  day 
of  February  1994. 

B.  Paul  Cotter,  Jr. 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

|FR  Doc.  94-2794  Filed  2-7-94;  8:45  am) 

BtLUNO  COOC  7990-OVM 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Branch 

Budget  Enforcement  Act  Preview 
Report 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  Transmittal  of  Budget 

Enforcement  Act  Preview  Report  to  the 

President  and  Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985,  as  amended, 
the  Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Budget  Enforcement  Act  Preview  Report 
to  the  President,  the  Speaker  of  the 
House  of  Representatives,  and  the 
President  of  the  Senate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  Kolaian.  Budget  Analysis 
Branch— 202/395-4575. 

Dated:  January  25. 1994. 

James  C  Murr, 

Associate  Director  for  Legislative  Reference 
and  A  dministration. 

|FR  Doc.  94-2839  Filed  2-7-94;  8:45  am) 

BILUNQ  CODE  31KMI1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 


Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
Scheduled  for  Thursday,  February  17, 
1994,  has  been  cancelled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  room  1340,  1900  E 
Street,  NW..  Washington,  DC  20415, 
(202) 606-1500. 

Dated:  February  2. 1994. 
Anthony  F.  Ingrassi«, 

Chairman,  Federal  Prevailing  Rate  Advisory 

Committee. 

IFR  Doc.  94-2764  Filed  2-7-94;  8:45  am] 

BnXIMG  COOC  633S-01-li 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33561;  FUe  No.  SR-Amex- 
93-15] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  inc. 
Relating  to  an  Extension  of  Its  Pilot 
After-Hours  Trading  Facility 

February  1. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  April  21, 
1993.  the  American  Stock  Exchange. 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  On  Jfuiuary  4. 1994.  the 
Amex  amended  the  filing  to  request  that 
the  pilot  program  for  its  After-Hours 
Trading  facility  be  extended  for  a  three- 
month  period,  until  April  30,  1994, 
while  the  Commission  considers  the 
Exchange's  request  for  permanent 
approval  of  the  pilot  program. 3  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'15U.S.C  78s(b)(l)(1988). 

'  17  CFR  240.19b-«  (1991). 

'A«  originally  filed.  File  No.  SR-Amex-93-15 
requested  permanent  approval  of  Amex's  pilot 
After-Hours  Trading  facility.  On  |anuary  4,  1994. 
the  Amex  amended  the  filing  with  an  additional 
request  for  a  three-month  extension  of  the  pilot  in 
order  to  give  the  Commission  adequate  time  to 
consider  the  request  for  permanent  approval  and 
requested  that  the  extension  tie  granted  accelerated 
approval.  See  letter  from  William  Floyd-)ones.  |r.. 
Amex.  to  Sandra  Sciole,  Special  Counsel. 
Commission,  dated  December  23. 1993. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Oiange 

The  Exchange  proposes  to  extend  its 
pilot  After-Hours  Trading  ("AHT") 
facility  through  April  30. 1994.  The 
current  pilot  program  was  scheduled  to 
expire  on  January  31. 1994. 

The  Exchange  requests  accelerated 
approval  of  the  proposed  rule  change. 
The  Exchange  believes  that  accelerated 
effectiveness  is  appropriate  since  it 
would  permit  the  Exchange's  existing 
AHT  facility  to  continue  operating 
while  the  Commission  considers 
permanent  approval  of  the  faciUty.  The 
proposal  to  extend  the  AHT  pilot, 
therefore,  does  not  raise  any  new 
questions  for  the  commission's 
consideration. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and. basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  August  1991.  the  Commission 
partially  approved  the  Exchange's  AHT 
facility  on  a  temporary  basis.*  This 
facility  f)ermits  the  execution  of  coupled 
and  single-sided  closiiig  price  orders 
after  the  close  of  the  9:30  a.m.  to  4  p.m. 
trading  session.  Commencing  at  4:15 
p.m.,  single-sided  round  lot  orders  for 
equity  securities  can  be  entered  through 
the  Exchange's  PER  system  or  left  with 
the  specialist  or  the  specialist's 
authorized  representative  for  matching 
and  execution  at  5  p.m.  at  the 
Exchange's  last  closing  regular  way 
price.  Coupled  buy  and  sell  round  lot, 
odd  lot  and  partial  round  lot  orders  also 
can  be  entered  through  the  PER  system, 
or  left  with  the  specialist  for  execution 
at  5  p.m.  against  each  other  at  the 
Exchange's  last  regular  way  price. 
Members  are  permitted  to  designate 


good  'til  cancelled  ("GTC")  limit  orders 
entered  during  the  regular  trading 
session  as  eligible  for  execution  in  the 
AHT  session.  Such  orders  are  marked 
"GTX"  and  migrate  to  the  AHT  facility 
forpossible  execution.' 

The  Commission  stated  in  its  order 
approving  the  AHT  facility  that  it  would 
review  the  operation  of  the  facility 
during  the  temporary  approval  period. 
In  this  regard,  the  Commission  asked 
the  Exchange  to  assemble  data  on  the 
operation  of  the  facility  which  the 
Exchange  submitted  under  separate 
cover.  It  is  the  Exchange's  opinion  that 
the  system  has  functioned  well  during 
the  temporary  approval  period  and  that 
the  operation  of  the  system  has  not  had 
any  adverse  effects  upon  the 
development  of  the  national  market 
system.  The  Exchange,  therefore,  seeks 
a  three  month  extension  for  its  AHT 
facility.8 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(h)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  of  the  proposed 
rule  change. 


« See  Seciiride*  Exchange  Act  Releaae  No.  29515 
(AuguM  2.  1091).  56  FR  37736  (August  8. 1991) 
(order  approving  File  No.  SR-Amex-ftl-lS)  (Aniex 
AHT  Approval  Order). 


>The  Commission  notes  that  the  Amex's  AHT 
facility  enables  members,  not  including  specialists, 
to  enter  both  proprietary  and  agency  orders  in  any 
Exchange  traded  equity  security,  including  stocks, 
rights,  warrants,  primes  and  scores,  ADRs.  and  non- 
option  equity  derivative  products,  for  execution  at 
the  Exchange's  last  closing  regular  way  price. 

•File  No.  SR-Ajnex-93-15  also  requested 
Commission  approval  for  specialist  participation  in 
the  AHT  facility  for  investment  trust  securities 
listed  pursuant  to  Section  118B  of  the  Exchange's 
Listing  Guidelines.  This  order  approves  on  an 
accelerated  basis  until  April  30.  1994.  only  that 
portion  of  File  Na  SR-Aniex-93-15  which 
establishes  the  AHT  bcility  and  which  allows 
members,  not  including  specialists,  to  enter 
proprietary  and  agency  orders  in  Exchange- traded 
equities.  "The  Commission  Is  not  approving  the 
portion  of  the  proposed  rule  change  which  allows 
specialists  to  participate  in  any  way  for  their  own 
accounts  in  the  AHT  facility.  See  File  No.  SR- 
Amex-43-lS.  See  also  tetter  amendment  dated 
December  23, 1993.  supn  note  3. 


III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  ins{>ection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
oflice  of  the  Aroex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93- 
15  and  should  be  submitted  by  March 
1. 1994. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

For  the  reasons  set  forth  below,  the 
Commission  finds  that  approval  of  the 
Exchange's  proposed  rule  change,  for  a 
temporary  period  ending  on  April  30. 
1994.  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  sections  6  and  llA  of 
the  Act.7  The  Commission  believes  that 
the  Amex  proposal  is  reasonably 
designed  to  promote  just  and  equitable 
principles  of  trade,  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  further  investor  protection  and 
the  public  interest  in  fair  and  orderly 
markets  on  national  securities 
exchanges,  as  well  as  facilitate  the 
linking  of  qualified  markets  through 
appropriate  communications  systems 
and  execution  of  investors'  orders  in  the 
best  maricet 

In  the  Commission's  release 
approving  the  New  York  Stock 
Exchange's  ("NYSE")  Off-Hours  Trading 
("OHT")  facility,  the  Commission  noted 
the  benefits  that  would  accrue  to 


T  14  US.C.  $§  78f  and  78k-l  (1986).  See  Ainex 
AHT  Approval  Order,  supra  note  4,  for  a  complete 
description  of  the  AHT  procedures  and  the 
Commission's  rationale  for  approving  the  proposal 
on  a  pilot  basis.  The  discussion  tn  that  order  is 
incorporated  by  reference  into  this  order. 
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investors  through  the  development  of  an 
after-hours  trading  session."  By  allowing 
Amex  members  to  enter  single-sided 
and  coupled  orders  into  an  after-hours 
facility,  as  well  as  permitting  the 
migration  of  certain  Umit  orders  (GTX 
orders)  from  the  regular  9:30  a.m.  to  4 
p.m.  trading  session  for  possible 
execution  in  the  AHT  facility,  the  Amex 
is  providing  a  mechanism  for 
maintaining  its  own  individual 
marketplace  on  a  competitive  level  with 
the  NYSE  and  the  regional  exchanges.* 
Accordingly,  the  Commission  believes 
that  the  proposed  rule  change  which 
enables  members  to  enter  both 


■  See  Securities  Exchange  Act  Release  No.  29237 
(May  24. 1991).  56  FR  24853  (May  31.  1991) 
(approving  File  Nos.  SR-NYSE-90-52  and  SR- 
NYSE-90-53). 

•  Concurrently  with  this  order,  the  Commission 
is  also  approving  proposals  submitted  by  the  NYSE, 
the  Boston  Stock  Exchange.  Inc  ("BSE"),  the 
Chicago  Stock  Exchange,  Inc.  ("CHX").  the 
Philadelphia  Stock  Exchange.  Inc.  ("PhU")  and  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"),  to  extend, 
through  April  30, 1994,  the  respective  pilot 
programs  in  place  on  those  exchanges  which 

Crovide  for  executions  of  securities  during  after- 
ours  trading  sessions.  See  Securities  Exchange  Act 
Release  Nos.  32362  (May  25, 1993)  (order  approving 
File  No.  SR-NYSE-93-23):  32365  (May  25. 1993) 
(order  approving  File  No.  SR-BSE-93-10):  32368 
(May  25, 1993)  (order  approving  File  No.  SR-MSE- 
93-06);  32364  (May  25. 1993)  (order  approving  File 
No.  SR-Phlx-93-16):  and  32367  (May  25, 1993) 
(order  approving  File  No.  SR-PSE-93-6). 

In  1991,  the  Commission  approved  proposals 
submitted  by  the  BSE.  CHX.  PhU,  and  PSE  which 
require  their  specialists  to  provide  primary  market 
protection  to  limit  orders,  designated  as  executable 
after  the  close  of  the  regular  trading  session,  based 
on  volume  that  prints  in  the  primary  market's  afier- 
hours  session.  See  Securities  Exchange  Act  Release 
Nos.  29301  (June  13. 1991)  56  FR  28182  (granting 
temporary  accelerated  approval  to  File  Na  SR- 
BSB-91-04:  29297  (June  13,  1991),  56  FR  28191 
(granting  temporary  accelerated  approval  to  File  No. 
MSE-91-11):  29300  (June  13,  1991),  56  FR  26212 
(granting  temporary  partial  approval  to  File  No.  SR- 
Phlx-91-26)  and  29749  (September  27. 1991).  56 
FR  50405  (order  granting  temporary  accelerated 
approval  to  File  No.  SR-Phbt-91-32);  29305  June 
13, 1991).  56  FR  28208  (granting  partial  temporary 
accelerated  approval  to  File  No.  SR-PSE-91-21); 
and  29543  (August  9,  1991),  56  FR  40929  (order 
granting  accelerated  approval  to  File  No.  SR-PSE- 
28).  On  May  25, 1993,  the  Commission  approved 
extensions  of  the  Amex,  NYSE.  CHX.  BSE,  PSE.  and 
Phix  pilots  until  January  31,  1994.  See  Securities 
Exchange  Act  Release  No.  32365  (May  25. 1993),  58 
FR  31560  (June  3, 1993)  (order  granting  accelerated 
approvaJ  to  File  No.  SR-BSE-93-10);  Securities 
Exchange  Act  Release  No.  31363  (May  25,  1993),  58 
FR  31558  Uune  3. 1993)  (order  granting  accelerated 
approval  to  File  No.  SR-Amex-93-19);  Securities 
Exchange  Act  Release  No.  32368  (May  25,  1993).  58 
FR  31563  (June  3. 1993)  (order  granting  accelerated 
approval  to  File  No.  SR-MSE-93-6);  Securities 
Exchange  Act  Release  No.  32367  (May  25, 1993).  58 
FR  31570  (June  3, 1993)  (order  granting  accelerated 
approval  to  File  No.  SR-PSE-93-6):  Securities 
Exchange  Act  Release  No.  32364  (May  25,  1993),  58 
FR  31574  (June  3, 1993)  (order  granting  accelerated 
approval  to  File  Na  SR-Phb(-93-l6)  and  Securities 
Exchange  Act  Release  No.  32362  (May  25, 1993),  56 
FR  31565  (June  3. 1993)  (order  granting  accelerated 
approval  to  File  Na  SR-NYSE-93-23).  All  of  the 
after-hours  pilot  programs  were  scheduled  to  expire 
January  31, 1994. 


proprietary  and  agency  orders  in 
Exchange-traded  equity  securities, 
including  stocks,  rights,  warrants, 
primes  and  scores,  ADRs,  and  non- 
option  equity  derivative  products,  for 
execution  at  the  Exchange's  last  closing 
regular  way  price  should  be  extended 
until  April  30, 1994. 

In  its  orders  approving  and  extending 
the  Amex  AHT  pilot  prt>gram,  the 
Commission  requested  that  the  Amex 
provide  the  Commission  with  specific 
data  and  a  report  regarding  the 
operation  of  the  Amex's  AHT  pilot.io 


10  Among  other  things.the  Commission  requested 
that  the  Amex  monitor  and  report  on  GTX,  single- 
sided  and  coupled  order  executions  in  its  trading 
floor  to  ensure  that  Amex  specialists  are  not  taking 
unfair  advantage  of  information  derived  regarding 
which  orders  on  their  books  are  designated  CTX 
and  the  priority  among  those  orders.  In  addition, 
the  Commission  requested  that  the  following 
information  (broken  down  by  month)  be  included 
in  the  Amex  report:  trading  volume  (trades  and 
number  of  shares)  In  after-hours  session;  the 
number,  if  any,  of  (1)  single-sided  orders:  (2) 
coupled  buy  and  sell  orders;  and  (3)  CTX  orders 
executed  in  the  after-hours  session;  the  number,  if 
any,  of  single-sided  and  coupled  orders  comprised 
of  primes  and  scores  or  comprised  of  equity 
derivative  products  that  are  executed  in  the  after- 
hours  session;  the  number,  if  any,  of  (1)  single-sided 
orders:  and  (2)  single-sided  GTX  orders  that 
remained  unexecuted  at  the  end  of  the  after-hours 
session;  the  number  and  percentage  of  GTC  orders 
on  the  book  that  were  designated  "CTX":  the 
number  of  member  firms  participating  in  the  after- 
hours  session;  whether  the  Amex  marketplace  has 
experienced  any  increased  volatility  during  the  last 
hour  of  the  9:30  a.riL  to  4  p.m.  trading  session  after 
the  initiation  of  the  after-hours  session:  whether 
there  were  greater  (wider)  quote  spreads  during  the 
last  hour  of  the  9:30  a.m.  to  4  p.m.  trading  session 
after  the  initiation  of  the  after-hours  session: 
whether  there  was  a  diminution  in  the  ntmiber  of 
block  transactions  during  the  last  hour  after  the 
initiation  of  the  after-hours  session;  and  the  degree 
to  which  transactions  were  entered  In  the  after- 
hours  session  to  avoid  the  restrictions  of  the  short 
sale  rule  in  the  9:30  a.m.  to  4  p.m.  trading  session. 
Furthermore,  the  Amex's  report  should  also 
indicate:  (1)  How  its  after-hours  facility  could  link 
with  the  NYSE's  OHT  facility  and  any  other 
systems  approved  during  the  16-month  period;  (2) 
how  orders  entered  on  the  other  marketplaces  could 
interact  with  orders  in  the  Amex's  after-hours 
bcility;  and  (3)  how  the  intermarket  issues 
discussed  in  the  Commission's  order  approving  the 
AHT  pilot  would  be  addressed.  In  this  connection, 
however,  the  Conunission  underscored  its  strong 
belief  that  resolution  of  intermarket  issues  would 
not  be  solely  a  responsibility  of  the  Amex.  but 
would  fall  equally  upon  all  self-regulatory 
organizatioiM  proposing  after-hours  session*. 

In  addition,  the  Commission  stated  that  it  expects 
the  Amex.  through  use  of  its  surveillance 
procedures,  to  monitor  for,  and  report  to  the 
Commission  any  patterns  of  manipulation  or 
trading  abuses  or  unusual  trading  activity  resulting 
from  the  new  rule.  Specifically,  the  Commission 
requested  that  the  Amex  monitor  closely  the  trading 
of  primes  and  scores  and  equity  derivative  products 
in  the  AHT  facility  to  ensure  that  trading  in  these 
issues  is  not  subject  to  any  patterns  of  manipulation 
or  trading  abuses  or  unusual  trading  activity. 
Finally,  the  Commission  requested  that  the  Amex 
keep  the  Commission  apprised  of  any  technical 
problenu  which  may  arise  regarding  the  operation 
of  the  pilot  program,  such  as  difficulties  in  order 
execution  or  order  cancellation. 


The  Amex  has  reported  to  the 
Commission,  on  a  monthly  basis,  the 
number  of  trade  and  share  voliune  of 
orders  executed  after  the  close  pursuant 
to  the  pilot  procedures.  In  addition,  on 
May  21. 1993,  and  September  30, 1993, 
the  Exchange  filed  with  the  Commission 
reports  which  address  the  Exchange's 
experience  with  the  AHT  pilot  through 
September  1, 1993."  The  Commission 
expects  the  Exchange  to  submit  to  the 
Commission  by  March  15, 1994,  an 
updated  report  concerning  pilot  activity 
through  February  28, 1994." 

The  Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
in  order  to  provide  the  Amex  and 
Commission  with  additional  time  to 
review  the  pilot  program.  The  pilot 
extension  also  will  provide  the 
Commission  with  an  opportimity  to 
study  the  reports  supplied  by  the  Amex. 
During  the  pilot  extension,  the 
Commission  expects  that  the  Amex  will 
continue  to  monitor  the  operation  of  the 
AHT  pilot  program.  In  addition,  the 
Commission  continues  to  request  that 
the  Exchange  keep  the  Commission 
apprised  of  any  technical  problems  or 
patterns  of  manipulation  or  trading 
abuses  which  may  arise  regarding  the 
operation  of  the  new  rule. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  Amex  procedures 
to  remain  in  place  on  an  uninterrupted 
basis.  This  will  permit  the  Amex  to 
continue  to  compete  with  the  NYSE's 
OHT  facility,  which  in  turn  should 
benefit  investors  and  promote 
competition  among  markets. 

It  is  therefore  ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act  i3  that  a 
portion  of  the  pro]X)sed  rule  change 
(Amex-93-15),  as  discussed  above,  is 
hereby  approved  on  a  pilot  basis 
through  April  30, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


"See  letter  from  William  Floyd-Jones,  Jr.. 
Assistant  General  Counsel,  Amex.  to  Diana  Luka- 
Hopson,  Esq.,  Branch  Chief,  Commission,  dated 
May  21, 1993.  and  letter  from  William  Floyd-Jones, 
Jr.,  Assistant  General  Counsel.  Legal  k  Regulatory 
Policy  Division,  Amex,  to  Diana-Luka-Hopson. 
Branch  Chief,  Commission,  dated  .September  30, 
1993. 

"See  fupra  note  10  for  the  information  required 
to  be  provided  in  the  updated  reports. 

"  15.  U.S.C  788(b)(2)  (1988). 
>«  17  CFR  20a3O-3(a)(12)  (1991). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

!FR  Doc.  94-2771  Filed  2-7-94;  8:45  ami 
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[Release  Na  34-33582;  File  Nos.  SR-CHX- 
93-23;  SR-BSE-83-18;  SR-PSE-<4-1:  SR- 
Phlx-04-7] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc^  et  ai.; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Changes  Relating  to  an  Extension 
of  Pilot  Prx^ram  Which  Provides  Price 
Protection  of  Limit  Orders  Executable 
After  the  Close  of  Regular  Trading 
Hours 

Febniary  1.1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.z 
the  Chicago  Stoclc  Exchange.  Inc. 
("CHX").  Boston  Stock  Exchange.  Inc. 
("BSE"),  Pacific  Stoclt  Exchange.  Inc. 
("PSE").  and  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx")  (collectively, 
the  "Regional  Exchange."?")  have  filed 
with  the  Sec\irities  and  Exchange 
Commission  ("Commission")  proposed 
rule  changes  to  extend  the  effectiveness 
of  their  respective  pilot  programs 
relating  to  price  protection  of  limit 
orders.*  The  Exchanges  have  requested 
accelerated  approval  of  their  respective 
proposals.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Regional  Exchanges  propose  to 
extend  their  respective  pilot  programs 
relating  to  price  protection  of  limit 
orders  imtil  April  30. 1994.  The  rule 
changes  provide  primary  market 
protection  to  certain  limit  orders  trading 
at  the  limit  price  in  a  primary  market's 
after-hours  trading  session.* 


n.  Self-Regulatory  Organization'^ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  their  filings  with  the  Commission, 
the  self-regulatory  organizations 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  they  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
self-regulatory  organizations  have 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'15U.S.C78s(b)(l)(l988). 

1 17  CFR  240.19b-«  (1993). 

->  The  CHX  and  BSE  filed  amendments  to  their 
respective  propo&ed  niie  changes  requesting  that 
the  Commission  approve  a  three  month  extension 
of  their  pilot  programs  on  an  acceleratttd  basis.  See 
letter  from  David  T.  Susoff.  Attorney.  Foley  k 
Lardner.  to  Louis  A.  Randazzo.  Attorney,  Branch  uf 
Exchange  Regulation.  Commission,  dated  December 
21. 1993.  letter  from  Karen  A.  Aluise.  Assistant  Vice 
President  BSE.  to  Louis  A.  Randazzo.  Attorney. 
Branch  of  Exchange  Regulation.  Commission,  dated 
December  21. 1993.  In  addition,  the  Regional 
Exchanges  have  filed  for  permanent  approval,  as 
have  the  New  York  Stock  Exchange  and  the 
American  Stock  Excbar.ge.  See  File  hJos.  SR-CHX- 
93-23;  SR-BSE-93-24;  SR-PSE-94-2:  SR-Phlx- 
»4-8;  SR^^SE-93-50:  and  SR-Amex-93-15. 

*  On  June  13. 1991.  the  Commission  approved,  on 
a  pilot  basis  File  No*.  SR-MSE-91-n  ( in  1991.  the 


CHX  was  named  the  Midwest  Stock  Exchange  or 
MSE).  SR-BSE-.91-04.  SR-PSE-91-21.  and  SR- 
Phlx -91-26.  which  amended  the  Exchange's 
respective  Rules  relating  to  price  protection  of  limit 
orders.  See  Securities  Exchange  Act  Release  ^^o. 
29297  dune  13.  1991).  56  FR  28191  (June  19.  1991) 
(order  approving  File  No.  SR-MSE-91-11)(MSE 
Approval  Order);  Securities  Exchange  Act  Release 
No.  29301  (June  13.  1991),  56  FR  26182  (June  19. 
1991)  (BSE  Approval  Order):  Securities  Exchange 
Act  Release  No.  29305  (June  13.  1991),  56  FR  28208 
(June  19, 1991)  (PSE  Approval  Order);  and 
Securities  Exchange  Act  Release  No.  29300  (June 
13,  1991).  56  FR  28212  (June  19.  1991)  (PhU 
Approval  Order).  At  that  time,  the  New  York  Slock 
Exchange  ("NYSE")  had  initiated  its  Off-Hours 
trading  ("OHT ")  sessions.  The  NYSE  OHT  facility 
extends  the  NYSE's  trading  hours  beyond  the  9:30 
a.m.  to  4  p.m.  trading  sesiion  to  establish  two 
trading  sessions:  Crossing  Session  I  and  Crossing 
Session  II  Crossing  Session  1  permits  the  execution 
of  single-stock  single-sided  closing  price  orders  and 
crosses  of  single-stock  closing  price  buy  and  sell 
orders.  Crossing  Session  d  allows  the  execution  of 
crosses  of  multipie-stock  aggregate-price  buy  and 
sell  orders.  See  Securities  Exchange  Act  Release  No. 
29237  (May  24,  1991),  56  FR  24853  (May  31,  1991) 
(approving  File  Nos.  SR-NYSE-90-52  and  NYSE- 
90-53).  On  August  2. 1991,  The  Commission 
approved  a  proposed  rule  change  by  the  American 
Stock  Exchange.  Inc.  ("Amex")  to  establish  a  pilot 
extending  its  trading  hours  to  establish  an  after- 
hours  trading  facility  that  would  permit  the 
execution  of;  (1 )  Single-sided  closing-price  orders; 
and  (2)  crosses  of  closing-price  buy  and  sell  orders. 
See  Securities  Exchange  Act  Release  No.  29515 
(August  2.  1991),  56  FR  37736  (August  8.  1991) 
(approving  File  No.  SR-AMEX-91-15).  The 
Exchange's  pnx»dures  provide  primary  market 
protection  for  customer  GTX  orders  (good  until 
cancelled,  executable  in  the  afternoon  session)  in 
securities  listed  both  on  the  NYSE  and  on  the 
Amex.  The  Commission  approved  extetuions  of  the 
NYSE,  Amex  and  CHX  pilots,  as  well  as  pilots  by 
the  PSE.  Phbt  and  BSE  until  January  31,  1994.  See 
Securities  Exchange  Act  Release  No.  32365  (May 
25,  1993).  58  FR  31560  (June  3,  1993)  (order 
granting  accelerated  approval  to  File  No.SAR-BSE- 
93-101:  Securities  Exchange  Act  Release  Na  32363 
(May  25,  1993),  58  FR  31558  (June  3,  1993)  (order 
granting  accelerated  approval  to  File  No.  SR- 
Amex-93-19);  Securities  Exchange  Act  Release  No. 
32368  (May  25,  1993).  58  FR  31563  (June  3,  1993). 
(order  granting  accelerated  apprtjval  to  File  No.  SR- 
MSE-93-6):  Securities  Exchange  Act  Release  No. 
32367  (May  25,  1993).  58  FR  31570  (June  3,  1993) 
(order  granting  accelerated  approval  to  File  No.  SR- 
PSE-93-6);  Securities  Exchange  Act  Release  No. 
32364  (May  25, 1993).  58  FR  31574  Qune  3,  1993) 
(order  granting  accelerated  approval  to  File  No.  SR- 
Phlx-93-16)  and  Securities  Exchange  Act  Release 
No.  32362  (May  25.  1993).  58  FR  31565(  (June  3. 
1993)  (order  granting  accelerated  approval  to  File 
No.  SR-NYSE-93-23). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Regional  Exchanges  are 
requesting  a  three  month  extension  of 
their  respective  pilot  programs  relating 
to  price  protection  of  limit  orders  based 
on  after-hours  prints  in  a  primary 
market.  The  pilot  programs  require 
Exchange  sf>ecialists  to  provide  primary 
market  protection  for  those  limit  orders 
entered  during  an  Exchange's  primary 
trading  session  which  are  designated  as 
executable  after  the  close  of  the  regular 
Exchange  auction  market  trading 
session,  known  as  "GTX"  orders  (' 
until  cancelled,  executable  in  the 
afternoon  session"). 

The  Regional  Exchanges  have 
provided  the  Commission  with  updated 
reports  describing  their  experience  with 
the  new  rules.'  The  Commission  will  be 
reviewing  those  reports  and  new  reports 
during  the  three-month  extension  of  the 
pilots.6 


'good 


» See  letter  from  David  T.  Rusoff.  .\ttomey,  Foley 
&  Lardner.  to  Diana  Luka-Hopson,  Branch  Oiief. 
Commission,  dated  September  30,  1993:  letter  6rom 
Karen  A.  Aluise.  Assistant  Vice  President.  BSE,  to 
Diana  Luka-Hopson.  Branch  Chief.  Commission, 
dated  September  17.  1993;  letter  from  Michael  D. 
Pierson,  SeniOr  Attorney  Market  Regulation.  PSE, 
to  Diana  Luka-Hopson.  Branch  Chief,  Commission, 
dated  January  6,  1994;  letter  from  William  W. 
Uchimoto.  Vice  President  and  General  Counsel. 
Phlx.  to  Louis  A.  Randazzo.  Attorney.  Commission, 
dated  January  13, 1994. 

•  In  its  orders  approving  the  pilot  programs,  the 
Commission  requested  that  the  Exchanges  provide 
the  Commission  with  specific  data  regarding  the 
operation  of  their  respective  after-hours  pilots.  The 
Commission  requested  that  the  Exchanges  report 
on.  among  other  things.  GTX  executions  on  its 
trading  floor  to  eitsure  that  their  specialists  are  not 
taking  unfair  advantage  of  information  derived 
regarding  which  orders  on  their  books  are 
designated  GTX  and  the  priority  among  those 
orders.  In  addition,  the  Commission  requested  that 
the  Exchanges  submit  a  report  to  the  Commission 
describing  their  experiences  with  the  new  rule 
during  the  pilot  period.  The  Commission  requested 
that  the  following  information  (broken  dovtm  by 
month)  be  included  in  the  reports:  (1)  Whether 
customers  who  have  entered  GTX  orders 
experienced  any  problems  when  they  attempted  to 
cancel  such  orders;  (2)  whether  the  Exchange  has 
expe.rienced  any  difficulties  in  monitoring  the 
activities  of  specialists  with  regard  to  determining 
their  particular  obligations  to  fill  GTX  orders;  (3) 
the  number,  if  any.  of  GTX  orders  executed  after  the 
close  of  the  regular  auction  trading  session  pursuant 
to  the  new  rule;  (4)  the  number,  if  any,  of  CTX 
orders  that  remain  unexecuted  after  the  specialist 
has  fulfilled  his  or  her  obligations  in  connection 
with  the  new  rule;  (5)  the  number  and  percentage 
of  good  until  cancelled  orders  on  the  book  that  were 
designated  "GTX"  and  thus  eligible  to  be  filled:  (6) 
whether  the  marketplace  has  experienced  any 
increased  volatility  during  the  last  hour  of  the  9:30 
a.m.  to  4  p.m.  trading  sessions  after  the  initiation 
of  the  new  role;  (7)  whether  there  were  greater 
(wider)  quote  spreads  during  the  last  hour  of  the 
9:30  a.m.to  4  p.m.  trading  session  after  the  initiation 
of  the  new  rule;  and  (8)  whether  the  Exchange  or 
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2.  Statutory  Basis 

The  proposed  rule  changes  are 
consistent  with  Sections  6(b)(5)  and  11 A 
of  the  Act  in  that  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  perfect  the  mechanism  of  a  free 
and  open  national  market  system,  and, 
in  general,  further  investor  protection 
and  the  public  interest  in  fair  and 
orderly  markets  on  national  securities 
exchanges. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  exchanges  believe  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  changes. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  received  on  the 
proposed  rule  changes. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fh>m  th^ 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  llie 
filing  will  also  be  available  for 
inspwjction  and  copying  at  the  principal 
offices  of  the  CHX.  BSE,  PSE  and  Phlx. 
All  submissions  should  refer  to  File 
Nos.  SR-CHX-93-23,  SR-BSE-93-18. 
SR-PSE-1  and  SR-Phb(-94-7,  and 
should  be  submitted  by  March  1, 1994. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Regional  Exchanges'  proposals  to  extend 
their  respective  pilot  programs,  until 
April  10, 1994,  to  provide  price 
protection  of  limit  orders  executable 


after  the  close  of  regular  trading  hours 
is  consistent  with  the  reouirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  that  the  proposals 
are  reasonably  designed  to  promote  just 
and  equitable  principles  of  trade,  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  further  investor 
protection  and  the  public  interest  in  fair 
and  orderly  markets  on  national 
securities  exchanges.  For  these  reasons, 
as  discussed  in  more  detail  below  and 
in  the  origin.^1  apprm'al  orders,  the 
Commission  finds  that  approval  of  the 
proposed  rule  changes,  for  a  temporary 
period  ending  on  April  30, 1994,  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and  in 
particular,  with  the  requirements  of 
Section  6  of  the  Act.' 

In  the  Commission's  release 
approving  the  NYSE's  OHT  facility,  the 
Commission  noted  the  benefits  that 
would  accrue  to  investors  through  the 
development  of  an  after-hours  trading 
session."  Although  the  Regional 
Exchanges'  proposals  did  not  establish 
after-hours  sessions  identical  to  that  of 
the  NYSE,  the  Commission  believes  that 
they  provide  a  reasonable  competitive 
response.  By  allowing  GTX  orders  that 
would  be  executed  on  the  NYSE  to 
receive  a  similar  fill  on  the  Exchanges, 
the  proposal  is  providing  a  mechanism 
for  maintaining  its  own  individual 
marketplace  on  a  competitive  level  with 
the  primary  market.^ 

In  the  original  approval  and  extension 
orders,  the  Commission  requested 
reports  on  the  pilot  programs,  as  well  as 
weekly  data.'o  The  Commission  expects 
the  Regional  Exchanges  to  submit  to  the 
Commission  by  March  15,  1994, 
updated  reports  concerning  pilot 
activity  through  February  28, 1994." 

The  Commission  continues  to  expect 
the  Regional  Exchanges,  through  use  of 
■their  sur\'eillance  procedures,  to 
monitor  for,  and  report  to  the 
Commission,  any  patterns  of 


any  specialiit  has  given  any  special  guarantees  (o 
execute  GTX  order*  over  and  above  the 
requiremenu  of  the  new  rule. 


'15  U.S.C  78f  (1988). 

"See  Securities  Exchange  Act  Release  No.  29237, 
supra  note  4. 

■In  addition  to  extending  the  after -hours  CTX 
pilot  programs,  the  Commission  today  is  also 
approving  proposals  submitted  by  the  NYSE  and 
Amex  to  extend,  through  April  30. 1994,  their 
respective  pilot  program*  which  provide  for 
executions  of  securities  during  after-hours  trading 
sessions.  Each  of  these  pilot  programs  were 
scheduled  to  expire  on  (anuaiy  31, 1994.  See  File 
Nos.  SR-NYSE-«J-51  (Cled  on  December  23, 1993) 
and  SR-Ainex-93-lS  (filed  on  April  21. 1993). 

«>See  original  approval  orders  and  extension 
orders,  supra  note  4. 

1'  See  supra  note  6  for  the  information  required 
to  be  provided  in  the  updated  report. 


manipulation  or  trading  abases  or 
unusual  trading  activity  resulting  h-om 
these  pilot  programs.  In  addition,  the 
Commission  continues  to  request  that 
the  Exchanges  keep  the  Commission 
apprised  of  any  technical  problems 
which  may  arise  regarding  the  operation 
of  the  pilot  programs,  such  as 
difficulties  in  order  execution  or  order 
cancellation. 

The  Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  programs 
until  April  30, 1994,  in  order  to  provide 
the  Commission  with  an  opportunity  to 
continue  to  review  the  reports 
submitted  by  the  Exchanges,  The 
Commission  also  will  be  considering  the 
various  requests  for  permanent  approval 
of  these  programs  during  the  three- 
month  extensions. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  Exchanges' 
procedures  to  remain  in  place  on  an 
uninterrupted  basis.  This  will  permit 
the  Exchanges  to  continue  to  compete 
with  Crossing  Session  I  of  the  NYSE's 
OHT  facility,  which  in  turn  should 
benefit  investors  and  promote 
competition  among  markets. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act  »2  that  the 
CHX,  BSE,  PSE,  and  Phlx  proposed  rule 
changes  (CHX-93-23.  BSE-93-18.  PSE- 
94-1,  and  Phbi-94-7)  are  hereby 
approved  on  a  pilot  basis  until  April  30. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Dfputy  Secretary. 

IFR  Doc.  94-2769  Filed  2-7-94;  8:45  am) 

BU.UN<i  COOE  M10-e«-M 


[Release  No.  34-33564;  Fito  No.  SR-NYSE- 
93-27] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
the  Addition  of  Rules  72(b)  and  41 OA 
to  the  "Ust  of  Exchange  Rule 
Violations  and  Fines  Appllcat>ie 
Thereto  Pursuant  to  Rule  476A"  and 
Amending  Minor  Rule  Violation 
Enforcement  and  Reporting  Plan 

February  1.1994. 

Pursuant  to  Sections  19  (b)(1)  and 
(d)(1)  of  the  Securities  Exchange  Act  of 


>2  IS  l).S.C  78*(b)(2)  (1»W). 

<  J 17  CFR  200  30-3(aHl2)  (1993). 
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1934  ("Act")  1  and  Rules  19b-4  and 
19d-l(c)(2)  thereunder 2  notice  is 
hereby  given  that  on  May  27, 1993,  the 
New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Secimties  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization 
("SRO").  On  June  9, 1993,  the  NYSE 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  January  3. 1994,  the 
Commission  received  from  the  NYSE 
Amendment  No.  2  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  would  revise  the  Rule 
4 76 A  Violations  List  for  imposition  of 
nnes  for  minor  violations  of  rules  and/ 
or  policies  by  adding  to  the  list 
violations  of  Exchange  Rule  410A  and 
the  provision  in  Rule  72(b)  which 
prohibits  proprietary  participation  in  a 
cross  transaction. 5  The  Exchange 
proposes  to  adopt  the  following 
amendment:  • 


1 15  use  78»  (b)(1)  and  (d)(1)  (1988). 

»17  CFR  240.19b-4  and  19d-l(c)(2)  (1991). 

3  See  letter  from  Donald  Siemer.  Director,  Market 
Surveillance,  NYSE,  to  Diana  Luka-Hopson,  Branch 
Chief,  Commission,  submitted  on  ^lne  9. 1993  by 
which  the  NYSE  made  corrections  to  its  current 
Rule  476A  Violations  List. 

<  See  letter  from  Robert  J.  McSweeney.  Senior 
Vice  President.  Market  Surveillance,  to  Sandra 
Sciole,  Special  Counsel.  Commission,  dated 
December  23, 1993.  Amendment  No.  2  withdrew 
Rule  401  from  the  list  of  proposed  additions  to  the 
Rule  476A  list  of  minor  rule  violations  and  limited 
the  violations  of  Rule  72(b)  that  would  be  eligible 
to  be  fined  under  Rule  476A  to  instances  of 
proprietary  participation  with  the  cross. 

•  The  NYSE  also  has  requested  approval,  under 
Rule  19d-l(c)(2).  17  CFR  240.l9d-l(c)(2).  to  amend 
its  Rule  19d-l  Minor  Rule  Violation  Enforcement 
and  Reporting  Plan  ("Plan")  to  include  Rules  72(b), 
401  and  410A.  See  letter  from  James  E.  Buck,  Senior 
Vifij^esident  and  Secretary.  NYSE,  to  Sharon 
liawson.  Assistant  Director,  Exchange  and  Options 
Regulation.  Division  of  Market  Regulation, 
Commission,  dated  May  26. 1993.  Subsequent  to 
this  request,  the  Exchange  amended  the  proposal  to 
withdraw  Rule  401  from  the  list  of  minor  rule 
violations  and  to  add  violations  of  Rule  72(b) 
involving  Instances  of  proprietary  participation 
with  the  cross  to  the  list  of  minor  rules.  See 
Amendment  No.  2,  supra  note  4. 

•With  respect  to  the  following  amendment. 
Italicizing  indicates  new  material  and  brackets 
Indicate  material  to  be  deleted. 


List  of  Exchange  Rule  Violations  and 
Fines  Applicable  Thereto  Pursuant  to 
Rule  476A 

•  Rule  72(b)  requirements  for  "clean" 
agency  crosses  which  cannot  be  broken 
up  at  the  cross  price  7 

•  Rule  410A  requirements  for 
automated  submission  of  trading  data 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Rule  476A  8  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  or  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules.s 


'  As  noted  above,  the  minor  rule  list  would 
Include  only  the  section  of  Rule  72(b)  which 
prohibits  iiutances  of  proprietary  participation  with 
the  cross  transaction.  See  Amendment  No.  2.  supra, 
note  4. 

■Rule  476A  was  approved  by  the  Commission  on 
January  25, 1985.  See  Securities  Exchange  Act 
Release  No.  21688  (January  25,  1985),  50  FR  5025 
(February  5, 1985).  Subsequent  additions  of  rules  to 
the  Rule  476A  Violations  List  were  made  in: 
Securities  Exchange  Act  Release  No.  22037  (May 
14. 1985):  50  FR  12213  (May  21. 1985):  Securities 
Exchange  Act  Release  No.  22496  (October  2.  1985). 
50  FR  41084  (October  8.  1985):  Securities  Exchange 
Act  Release  No.  23104  (April  11. 1986).  51  FR 
13307  (April  18. 1986):  Securities  Exchange  Act 
Release  No.  24985  (October  22,  1987),  52  FR  23820 
(October  29. 1987):  Securities  Exchange  Act  Release 
No.  25763  (May  27.  1988).  54  FR  20925  (June  7. 
1988):  Securities  Exchange  Act  Release  I^.  27878 
(April  4,  1990).  55  FR  13345  (April  10,  1990): 
Securities  Exchange  Act  Release  No.  28003  (May  9, 
1990),  55  FR  20004  (May  14.  1990),  Securities 
Exchange  Ad  Release  No.  28505  (October  2.  1990), 

55  FR  41288  (October  10.  1990h  Securities 
Exchange  Act  Release  No.  28995  (March  28. 1991). 

56  FR  12967  (March  28.  1991):  Securities  Exchange 
Act  Release  No.  30280  (January  22.  1992).  57  FR 
34522  (January  29.  1992h  Securities  Exchange  Act 
Release  No.  30536  (March  31.  1992).  57  FR  12357 
(April  9.  1992):  and  Securities  Exchange  Ad 
Release  No.  32421  (June  7,  1993).  58  FR  32973  (June 
14,1993). 

•Sea  Securities  Exchange  Act  Release  No.  21013 
(June  1. 1984),  49  FR  23838  (June  8. 1984).  Pursuant 


The  purpose  of  Rule  476A  procedure 
is  to  provide  for  a  response  to  a  rule 
violation  when  a  meaningful  sanction  is 
appropriate  but  when  initiation  of  a 
disciplinary  proceeding  under  Rule  476 
is  not  suitable  because  such  a 
proceeding  would  be  more  costly  and 
time-consuming  than  would  be 
warranted  given  the  minor  nature  of  the 
violation.'**  Rule  476A  provides  for  an 
appropriate  response  to  minor 
violations  of  certain  Exchange  rules 
while  preserving  the  due  process  rights 
of  the  party  accused  through  specified, 
required  procedures.  The  list  of  rules 
which  are  eligible  for  4  76 A  procedures 
specifies  those  rule  violations  which 
may  be  the  subject  of  fines  under  the 
rule  and  also  includes  a  schedule  of 
fines. 

In  SR-NYSE-64-27,  which  initially 
set  forth  the  provisions  and  procedures 
of  Rule  476A,  the  Exchange  indicated  it 
would  amend  the  list  of  rules  from  time 
to  time,  as  it  considered  appropriate,  in 
order  to  phase-in  the  implementation  of 
Rule  4  76 A  as  experience  with  it  was 
gained. 11 

The  Exchange  is  presently  seeking 
approval  to  add  the  following  Exchange 
Rules  to  the  List  of  Rules  subject  to 
possible  imposition  of  fines  under  Rule 
4  76 A  procedures: 

•  Rule  72(b)  which  establishes  conditions 
under  which  "clean"  agency  crosses  of 
2S,(XX)  shares  or  more  cannot  be  broken  at 
the  cross  price; « 


to  paragraph  (c)(1)  of  Rule  I9d-l.  an  SRO  is 
required  to  file  promptly  with  the  Commission 
notice  of  any  "final"  disciplinary  action  taken  by 
the  SRO.  Pursuant  to  paragraph  (c)(2)  of  Rule  19d- 
1,  any  disciplinary  action  taken  by  an  SRO  for  a 
violMion  of  an  SRO  rule  that  has  been  designated 
8  minor  rule  violation  pursuant  to  the  Plan  shall  not 
be  considered  "final"  for  purposes  of  Section 
19(d)(1)  of  the  Act  if  the  sanction  imposed  consists 
of  a  fine  not  exceeding  S2.500  and  the  satKrtioned 
person  has  not  sought  an  adjudication,  including  a 
hearing,  or  otherwise  exhausted  his  or  her 
administrative  remedies.  By  deemmg  unadjudicated 
minor  violations  as  not  final,  the  Commission 
permits  the  SRO  to  report  violations  on  a  periodic. 
as  opposed  to  immediate,  basis. 

loNYSE  Rule  476  sets  forth  procedures  for 
disciplinary  proceedings  involving  charges  against 
members,  member  organizations,  allied  members, 
approved  persons  or  employees. 

><See  Securities  Exchange  Act  Release  No.  21688. 
supra  note  8. 

<<  As  amended,  the  minor  rule  list  would  include 
only  the  sealon  of  Rule  72(b)  which  prohibits 
instances  of  proprietary  participation  with  cross 
transaction.  See  supra  notes  4  and  7.  NYSE  Rule 
72(b)  states  that  when  a  member  has  an  order  to  buy 
and  an  order  to  sell  an  equivalent  amount  of  the 
same  security,  and  both  orders  are  of  25.000  shares 
or  more  and  are  for  the  accounts  of  persons  who 
are  not  members  or  member  organizations,  the 
member  may  "ctom"  those  orders  at  a  price  at  or 
within  the  prevailing  quotation.  The  member's  bid 
or  offer  shall  l>e  entitled  to  priority  at  such  cross 
price,  irrespective  of  pre-existing  bids  or  offers  at 
that  price.  The  member  shall  follow  the  crossing 
procedures  of  Rule  76,  and  another  member  may 
trade  with  either  the  bid  or  offer  side  of  the  cross 
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•  Rule  410A  which  requires  members  and 
member  orpnizations  to  submit  certain 
infomiation  concerning  transactions  in  an 
automated  format  as  requested  by  the 
Exchange;" 

The  purpose  for  the  proposed  change 
to  Rule  476A  is  to  facilitate  the 
Exchange's  ability  to  induce  compliance 
with  all  aspects  of  the  above-named 
Rules. 

The  Exchange  believes  failure  to 
comply  with  the  requirements  of  these 
Rules  should  be  adaressed  with  an 
appropriate  sanction  and  seeks 
Commission  approval  to  add  violations 
of  these  requirements  to  the  Rule  476A 
List. 

(b)  Statutory  Basis 

The  proposed  rule  change  will 
advance  the  objectives  of  Section  6(b) 
(6)  of  the  Act  in  that  it  will  provide  a 
procedure  whereby  member 
organizations  can  be  "appropriately 
disciplined"  in  those  instances  when  a 
rule  violation  is  minor  in  natiu^,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate.  The 
proposed  rule  change  provides  a  fair 
procedure  for  Imposing  such  sanctions, 
in  accordance  with  the  requirements  of 
Sections  6(b)(7)  and  6(d)(1)  of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  sudi  longer 
period  to  be  appropriate  and  publishes 
its  reesons  for  so  fbiding  or  (ii)  as  to 


traaiaction  only  to  provide  a  price  which  ii  better 
than  the  cross  price  as  to  all  or  part  of  such  bid  or 
offer.  A  member  who  is  providing  a  better  price  to 
one  side  of  the  croM  transaaion  must  trade  with  all 
other  market  interest  having  priority  at  thai  price 
before  trading  with  any  part  of  the  cross  tiansactioD. 
Mo  member  may  bnak  up  the  proposed  cioes 
transaaion.  In  tvhole  or  in  pan,  at  the  cross  price. 

"See  NYSE  Rule  4tOA  for  the  list  of  trade  data 
elements  required  to  be  submitted  to  the  NYSE 
under  this  Rule. 


which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed  rule 
change,  or 

(B)  Institute  procsedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comraents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tbat  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  nithheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-93-27  and  should  be 
submitted  by  March  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
|FR  Doc  94-2770  FUed  2-7-94;  8:45  am] 
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[Release  No.  34-33563;  File  Na  SR-NYSE- 
93^1] 

Self- Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Cttange  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Off-Hours  Trading 
Facility  and  Matched  MOC  Order 
Procadures 

February  1.1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  December 
23, 1993.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Sectirities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 


in  Items  I  and  U  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  Exchange 
has  requested  accelerated  approval  of 
the  proposal  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  Commission's  order  approving 
the  Exchange's  Off-Hours  Trading 
("OHT")  facility  contained  a  two-year 
"sunset"  provision. 3  The  Commission 
later  extended  the  "simset"  date  imtil 
January  31. 1994.«  The  proposed  rule 
change  seeks  to  extend  (i)  that  "sunset," 
and  (ii)  the  concurrent  end  of  the  pilot 
program  for  procedures  regulating 
matched  market-on-close  ("MOC") 
orders,  to  April  30,  1994.9 

The  Exchange  requests  accelerated 
approval  of  the  proposed  rule  change. 
Accelerated  approval  would  enable  the 
Exchange  to  continue  Crossing  Session 
I  and  Crossing  Session  II.  and  the 
matched  MOC  pilot  program,  as 
described  below,  on  an  uninterrupted 
basis. 


•  IS  U.S.C  78s(b)(i)  (iseel 

s  17  CrV.  240.19b-4  (1W1). 


> See  Securities  Exchange  Act  Release  No.  29237 
(May  31. 1981).  S6  FR  24«53  (June  3.  1991)  (File 
Nos.  SR-NYSE-90-52  a.od  SR-NYSE -90-53  ("OUT 
Approval  Order"). 
-     '"See  Securities  Exchange  Act  Release  No.  32362 
(May  2S,  1993).  58  FR  31565  (June  3.  1993)  (order 
granting  accelerated  approval  to  File  No.  SR- 
NYSE-93-23). 

'  The  CommiMion  initially  approved  the  matched 
MOC  order  ptxx:edures  on  a  pilot  basis  Ln  )une. 
1990.  In  that  order,  the  Commission  also  granted  an 
exemption  from  Its  short  sale  rule.  Rule  lOa-l.  for 
matched  MOC  orders  that  are  part  of  a  program 
trading  strategy.  See  Securities  Exchange  Act 
Release  No.  28167  (June  29.  1990).  55  FR  28117 
(order  granting  temporary  approval  to  File  No.  SR- 
NYSE-89-101  and  letter  from  Richard  G.  Ketchum. 
Director.  Division  of  Market  Regulation.  SEC  to 
lames  E.  Buck.  Senior  Vice  President  and  Secretary. 
NYSE,  dated  July  2. 1990.  The  original  one-year 
pilot  program  was  temporarily  extended  by  the 
Commissioo  for  an  additional  six  nxjolbs.  until 
September  30. 1'J9t.  in  order  to  give  the  Exchange 
thp  opportunity  to  contrast  the  use  of  matched  MOC 
orders  with  certain  program  trading  transactions 
effected  in  the  Excbangr's  then  recently 
implemented  Crossing  Session  0.  See  Securities 
Exchange  Ad  Release  No.  29393  (July  1.  1991).  56 
FR  30954  (order  granting  temporary  accelerated 
approval  to  File  No  SR-NYSE-91-22). 
Subeeqaently.  the  Commission  granted  accelerated 
approval  to  an  Exchange  propKMai  lo  extend  the 
pilot  period  until  November  30.  1991.  See 
Securities  Exchange  Act  Release  No.  29761 
(September  30.  1991).  56  FR  50743  (order  granting 
temporary  eccaierated  approval  to  File  No.  SX- 
NYSE-91-341.  Thereafter,  the  Conuniteion 
extended  the  matched  MOC  order  pilot  program 
through  May  24. 1993.  See  Securities  Exchange  Act 
Release  No.  30004  (November  27. 1991).  56  FR 
63533  (order  granting  temporary  approval  to  rile 
No.  SR-NYSE-91-35)  On  May  25.  1993.  the 
CoRimisston  approved  extensions  of  the  NYSE 
pilots  until  January  31.  19M.  Sw  Secorities 
Exchange  Ad  Bataaaa  No.  32362  (May  25.  1993).  58 
FR  31S6S  Owe  3. 1993). 


5796 


Federal  Register  /  Vol.  59.  No.  26  /  Tuesday.  February  8.  1994  /  Notices 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  ID  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

(a)  OHT  facility.  By  order  dated  May 
24, 1991,9  the  Commission  approved  for 
a  two-year  temporary  period  the  OHT 
facility  by  which  the  Exchange  offers  its 
two  off-hours  trading  sessions. 
"Crossing  Session  I"  permits  the 
execution  of  single-stock,  single-sided 
closing-price  orders  and  crosses  of 
single-stock,  closing-price  buy  and  sell 
orders.  "Crossing  Session  11"  allows  the 
execution  of  crosses  of  multiple-stock 
(portfolios  of  15  or  more  securities) 
aggregate  price  buy  and  sell  orders. 

The  Exchange  began  offering  the  two 
sessions  on  June  13, 1991.  On  May  25, 

1993,  the  Commission  approved  an 
extension  of  the  Pilot  until  January  31, 
1994  ("Extension  Order").'  The 
proposed  rule  change  seeks  to  extend 
approval  of  the  pilot  imtil  April  30, 

1994.  The  Exchange  has  submitted  to 
the  Commission  contemporaneously 
with  this  proposed  rule  change  a  second 
proposed  rule  pursuant  to  which  the 
Exchange  has  requested  permanent 
approval  of  both  Crossing  Session  I  and 
Crossing  Session  II  ("Permanent 
Approval  Filing"). »  The  Exchange 
therefore  requests  this  extension  until 
April  30, 1994,  to  provide  for  the 
continuity  of  the  crossing  sessions, 
pending  Commission  action  on  the 
Permanent  Approval  Filing. 

(b)  Matched  MOC  Orders.  In  File  No 
SR-NYSE-^1-35,  the  Exchange 
requested  that  procedures  for  using 
matched  MOC  orders  and  the  exemption 
from  SEC  Rule  lOa-1  (relating  to  short 
sales  of  securities) «  for  such  orders 


(which  had  originally  been  filed  as  part 
of  the  pilot  extending  expiration  Friday 
pricing  procedures  for  MOC  orders  for 
every  trading  day)  run  concurrently 
with  the  temporary  period  for  the 
Exchange's  OHT  facility.  In  its  order 
approving  this  filling,  the  Commission 
stated  that  "it  is  appropriate  to  allow  the 
Exchange  additional  time  to  compare 
and  contrast  the  matched  MOC 
procedures  with  Crossing  Session  n."  'o 
On  May  25, 1993,  the  Crossing  Session 
n  approved  an  Exchange  request  to 
extend  the  pilot  program  for  matched 
MOC  procedures  until  January  31, 
1994." 

The  Exchange  has  reviewed  program 
trading  activity  by  its  member  firms 
through  December  17, 1993,  but  has  not 
found  any  instances  of  firms  entering 
matched  MOC  orders  up  to  that  point. 
As  with  Crossing  Session  1  and  II,  the 
Exchange  has  included  in  the 
Permanent  Approval  Filing  a  request  for 
permanent  approval  of  the  matched 
MOC  order  procedures.12  The  Exchange 
requests  an  extension  until  April  30, 
1994,  so  as  to  provide  for  the  continuity 
of  those  procedures,  pending 
Commission  action  on  the  Permanent 
•Approval  Filing. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
Exchange's  OHT  facility  and  the 
matched  MOC  order  procedures,  and  for 
this  extension  of  approval  of  the  facility 
and  those  procedures,  is  the 
requirement  under  section  6(b)(5)  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftt)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
51  and  should  be  submitted  by  March 
1, 1994. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  NYSE's 
proposal  to  extend,  through  April  30, 
1994,  the  pilot  program  providing  for 
the  Exchange's  OHT  facility  and  the 
pilot  program  for  procedures  regulating 
matched  MOC  orders  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.»3  and  in  particular,  with  the 
requirements  of  section  6(b)(5).i«  The 
Commission  believes  that  the  NYSE's 
proposal  to  extend  the  OHT  facihty 
pilot,  comprised  of  Crossing  Sessions  I 


•  Se«  OHT  Approval  Order,  supra  note  3. 

'  See  Securities  Exchange  Act  Release  No.  32362. 
supra  note  4. 

•See  File  No.  SR-NYSE-93-50.  filed  with  the 
Commission  on  December  23, 1993. 

•Pursuant  to  Rule  lOa-1  under  the  Act.  17  CFR 
240.10a-l  (1991).  and  Exchange  Rule  440B,  a  short 


sale  on  the  Exchange  may  not  be  effected  at  a  price 
either  (1)  below  the  last  reported  price  or  (2)  at  the 
last  reported  price  unless  that  price  is  higher  than 
the  last  reported  price. 

"•See  Securities  Exchange  Ad  Release  No.  30004. 
supra  note  S. 

<  <  See  supra  note  S. 

"See  File  No.  SR-NYSE-93-50.  supra  note  8. 


"See  OHT  Approval  Order,  supra  note  3.  and 
Securities  Exchange  Act  Release  Nos.  28167,  29393. 
29761,  and  30004,  supra  note  5.  for  a  complete 
description  of  the  NYSE  OHT  facility,  the  NYSE 
matched  MOC  order  procedures,  and  the 
Commission's  rationale  for  approving  the  proposals 
on  a  pilot  basis.  The  discussions  in  those  orders  are 
incorporated  by  reference  into  this  order. 

M  ]  5  U.S.C.  78f(b)(5)  (1988). 
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and  n,  is  reasonably  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  For  the 
reasons  discussed  below,  the 
Commission  is  also  approving  a  three- 
month  extension  for  matched  MOC 
orders. 

(1)  OHT  Procedures  for  Crossing 
Sessions  I  and  U 

In  the  Commission's  order  approving 
the  NYSE's  OHT  facility,  the 
Commission  noted  the  benefits  that 
would  accrue  to  investors  through  the 
development  of  an  after-hours  trading 
session.15  The  Commission  stated  its 
belief  that  Crossing  Session  I  would 
provide  investors  whose  orders  were  not 
executed  during  the  9:30  a.m.  to  4  p.m. 
session  with  another  opportunity  to 
have  their  orders  executed  at  the  NYSE 
closing  price.  Crossing  Session  I  also 
would  provide  investors  the  flexibility 
to  decide  whether  they  want  a  particular 
order  to  participate  in  this  Session.  With 
respect  to  good  til  cancelled  ("GTC") 
orders  entered  for  execution  during  the 
9:30  a.m.  to  4  p.m.  trading  session,  a 
customer  would  have  the  option  of 
deciding  whether  to  designate  that  order 
as  a  GTX  (good  til  cancelled,  executable 
through  crossing  session)  order,  thus 
allowing  the  order  to  migrate  to 
Crossing  Session  I  for  possible 
execution.  In  addition,  a  customer 
would  have  the  option  of  cancelling  any 
order  entered  into  Crossing  Session  I  at 
any  time  prior  to  its  execution  at  5  p.m. 
These  benefits  would  accrue  to  both 
individual  and  institutional  investors. 
Moreover,  the  Commission  stated  its 
belief  that  Crossing  Session  I  may  help 
recapture  overseas  order  flow  by 
enabling  firms  to  facilitate  a  number  of 
portfolio  trading  strategies  involving 
small  programs  of  stocks  to  achieve 
executions  at  the  NYSE  closing  price. 

Similarly,  the  Commission  stated  its 
belief  that  Crossing  Session  II  would 
benefit  the  investing  public  by  offering 
members  the  opportunity  to  enter 
aggregate-price  crossing  portfolio  orders 
with  their  customers  after-hours  to  be 
executed  against  each  other.  The 
Commission  recognized  that  Crossing 
Session  II  could  help  to  recapture 
overseas  trades  of  U.S.  stocks  by 
providing  a  mechanism  by  which 
portfolio  trades  arranged  off  the  floor 
can  be  effected  in  an  exchange  trading 
system.  While  the  Commission 
recognizes  that  Crossing  Session  II  does 
not  provide  an  auction  market  for 


portfoHo  trades,  the  reality  of  the 
marketplace  is  that  these  portfoUo 
trades  currently  are  being  effected  off- 
exchange  and,  frequently,  overseas. 
Bringing  institutional  trades  that 
currently  are  being  exported  overseas 
for  execution  within  the  purview  of  U.S. 
regulatory  bodies  should  benefit  the 
marketplace  overall,  as  well  as  help  to 
protect  the  investing  public. 

Although  the  Commission  discussed 
these  prospective  benefits  of  the  OHT 
program  in  its  order  approving  the  pilot 
program  procedures,  the  Commission 
also  voiced  concern  regarding  certain 
issues  concerning  the  NYSE  OHT 
facility,  particularly  with  regard  to 
Crossing  Session  n  and  certain  National 
Market  System  ("NMS")  concerns.  In 
order  to  address  these  concerns,  the 
Commission  approved  the  OHT  facility 
on  a  pilot  basis,  and  requested  that  the 
Exchange  submit  a  report  concerning 
various  aspects  of  the  pilot,  including 
information  regarding  the  ability  of 
customers  to  cancel  orders  entered  into 
the  OHT  facility.16 


"See  OHT  Approval  Order,  supra  note  3. 


•*  Specifically,  the  Commission  requested  that  the 
Exchange  provide  the  following  information, 
broken  down  by  month:  trading  volume  (trade, 
share  and  dollar  value)  in  both  Crossing  Session  I 
and  Crossing  Session  11:  the  number,  if  any,  of:  (1) 
Single-stock  single-sided  orders:  (2)  single-stock 
paired  buy  and  sell  orders:  and  (3)  GTX  orders 
executed  in  Crossing  Session  I:  the  number,  if  any, 
of:  (1)  single-sided  orders:  and  (2)  single-sided  GTX 
orders  that  remained  unexecuted  at  the  end  of 
Crossing  Session  I:  the  number  and  percentage  of 
GTC  orders  on  the  book  that  were  designated 
"GTX"  and  thus  migrated  to  Crossing  Session  I:  the 
number  of  member  firms  participating  in  Crossing 
Session  I  and  those  participating  in  Crossing 
Session  II:  whether  the  NYSE  marketplace  has 
experienced  any  increased  volatility  during  the  last 
hour  of  the  9:30  a.m.  to  4  p.m.  trading  session  after 
the  initiation  of  the  OHT  bcility:  whether  there 
were  greater  (wider)  quote  spreads  during  the  last 
hour  of  the  9:30  a.m.  to  4  p.m.  trading  session  after 
the  initiation  of  the  OHT  ^cility:  whether  there  was 
a  diminution  in  the  number  of  block  transactions 
during  the  last  hour  after  the  initiation  of  the  OHT 
facility:  and  the  degree  to  which  transactions  were 
entered  in  Crossing  Session  n  to  avoid  the 
restrictions  of  the  short  sale  rule  in  the  9:30  a.m. 
to  4  p.m.  trading  session.  The  Commission  also 
requested  that,  because  at  the  time  of  the 
Commission's  approval  of  the  OHT  facility,  at  least 
one  other  marketplace  had  proposed  a  system 
comparable  to  the  NYSE's  OHT  facility,  the  NYSE's 
report  should  indicate:  (1)  How  its  OHT  facility 
could  link  with  any  other  systems  approved  during 
the  18-month  pilot  period:  (2)  how  orders  entered 
on  the  other  marketplaces  could  ii^teract  with 
orders  in  the  OHT:  and  (3)  how  the  interTharket 
issues  discussed  in  the  Commission's  order 
approving  the  OHT  pilot  would  be  addressed  (the 
Commission  emphasized  that  the  resolution  of 
intermarket  issues  would  not  be  solely  a 
responsibility  of  the  NYSE,  but  would  fall  equally 
upon  the  regional  exchanges  or  the  National 
Association  of  Securities  Dealers  proposing  an  after- 
hours  system). 

In  addition  to  the  above  information,  the 
Commission  further  expected  the  NYSE  to  monitor 
carefully  the  composition  of  aggregate-price  orders 
in  Crossing  Session  II  to  ensure  that  firms  do  not 
enter  aggregate-price  orders  where  one  stock 


In  the  order  extending  the  pilot 
program,  the  Commission  requested  that 
the  Exchange  submit  another  report 
which  discusses  all  those  elements 
described  above.  The  Exchange 
submitted  a  report  to  the  Commission 
on  September  30, 1993,  which 
contained  an  analysis  of  trading  activity 
in  the  OHT  facility  since  its  inception." 
The  Commission  expects  the  Exchange 
to  submit  to  the  Commission  by  March 
15, 1994,  an  updated  report  concerning 
pilot  activity  through  February  28. 
1994.*"  In  addition,  the  Exchange 
continues  to  submit  trade  and  share 
volume  of  OHT  activity  to  the 
Commission  on  an  on-going,  weekly 
basis. 

(2)  Matched  MOC  Orders 

In  its  original  order  approving  the 
matched  MOC  pilot  program,  and  in  the 
subsequent  orders  which  have  extended 
the  pilot  program  through  May  24, 1993 
and  January  31, 1994,  the  Commission 
voiced  concern  that,  under  the  pilot 
procedures,  matched  MOC  orders  would 
be  executed  without  the  opportunity  for 
order  exposure  or  interaction  with  the 
trading  crowd.  Because  these 
procedures  were  in  contravention  of 
traditional  auction  market  procedures, 
the  Commission  was  concerned  that 
customer  orders  on  the  list  order  book 
or  in  the  trading  crowd  could  be  by- 
passed. The  Commission,  however, 
initially  approved  these  procedures  for 
a  pilot  period,  because  these  procedures 
could  aid  in  attracting  order  flow  being 
executed  overseas  back  to  the  NYSE 
which  has  the  advantage  of  Commission 
and  Exchange  oversight  pursuant  to  the 
Act.  trade  reporting,  and  consolidated 
surveillance. 

The  Commission  has  extended  the 
pilot  program  primarily  to  give  the 
Exchange  the  opportunity  to  contrast 
the  use  of  matched  MOC  orders  with 
certain  program  trading  transactions 
effected  in  the  Exchange's  Crossing 
Session  II.  In  the  order  extending  the 
matched  MOC  pilot  program  through 
May  24, 1993,  the  Commission  stated 
that  it  was  extending  the  pilot  program, 
not  because  its  original  concerns 


dominates  the  basket.  In  addition,  the  Commiraion 
expected  the  NYSE,  through  use  of  its  surveillance 
procedures,  to  monitor  for.  and  report  to  the 
Commission,  any  patterns  of  manipulation  or 
trading  abuses  or  unusual  trading  activity  in  the 
two  crossing  sessions.  Finally,  the  Commission 
expected  the  NYSE  to  ke<»p  the  Commission 
apprised  of  any  technical  problems  which  may  arise 
regarding  the  operation  of  the  OHT,  such  as 
difficulties  in  order  execution  or  order  cancellation. 

"See  letter  from  Catherine  R  Kinney.  Executive 
Vice  President.  Equities/Audit,  NYSE,  to  Brandon 
Becker.  Director,  Division  of  Market  Regulation. 
Commission,  dated  September  30,  1993. 

■"See  supra  note  16  for  the  information  required 
to  be  provided  in  the  updated  reports. 
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regarding  the  possible  displacement  of 
customer  orders  had  been  alleviated,  but 
because  the  Commission  found  it 
reasonable  to  extend  the  pilot  period  in 
light  of  the  NYSE's  desire  to  contrast  its 
use  with  that  of  the  recently  instituted 
after-hour'  .rading  system.  >» 

The  stodc  exchanges  continually  are 
developing  new  trading  procedures  and 
products  in  an  attempt  to  facilitate  the 
trading  of  portfolios  of  securities.  The 
matched  MOC  order  pilot  procedures 
and  the  NYSE's  OHT  facility  are  but  two 
examples  of  such  developments.  Thus, 
due  to  the  NYSE's  ongoing  attempt  to 
understand  how  trades  of  member  firms 
and  their  customers  could  be  most 
efficiently  facilitated,  the  Commission 
believes  that  it  is  appropriate  to  allow 
the  Exchange  additional  time  to 
compare  and  contrast  the  matched  MOC 
procedures  with  Crossing  Session  H. 

The  Commission  finds  it  reasonable  to 
extend  the  pilot  program  for  matched 
M(X;  orders  and  the  exemption  from 
SEC  Rule  lOa-1  in  order  to  give  the 
Commission  and  Exchange  the 
necessary  time  to  evaluate  the  matched 
MOC  orde-  procedures.  In  addition,  the 
Commissi o.i  continues  to  emphasize 
that,  during  the  course  of  the  pilot 
program,  the  Exchange  is  under  a 
continued  obligation  to  inform  the 
Commission  of  its  members'  use,  if  any, 
of  the  matched  MOC  procedures  and  to 
assess  the  impact  of  matched  MOC 
orders  on  overall  market  quality  and  on 
any  possible  displacement  of  orders  on 
the  specialist's  book  or  in  the  trading 
crowd. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 


"•See  Securities  Exchange  Act  Releaite  No.  30004, 
5upra  note  5.  M  previousty  noted,  the  Commission 
granted  •  limited  exemption  from  Rule  10»-1  under 
the  Aa  for  a  MOC  order  entered  as  part  of  a  paired 
MOC  order.  S<>e  supra  note  5  and  oo«e  6  in 
securities  Ex  ^-inge  Act  Release  No.  29393  ()uhy  1. 
1991).  J6FR  J0954.  The  effectiveness  of  thU 
exemptkm  was  scheduled  to  lerminale  on  lanuary 
31. 1994.  corKurrent  with  the  expiration  of  the 
MOC  pilot  .period.  Pursuant  to  this  order,  the 
Commission  is  granting,  until  April  30, 1994,  an 
extension  of  the  relief  bom  Rule  lOa-1  regarding  a 
MOC  order  to  setl  short  that  is  entered  by  a  member 
firm  where  {1)  the  member  firm  also  has  entered  an 
MOC  order  to  buy  the  same  amount  of  stock,  and 
(2)  the  MOC  order  is  part  of  a  program  trading 
strategy  t)y  the  member  firm,  and  the  orders  are 
Identified  as  such.  As  indicated  in  the  order 
approving  the  MOC  procedures  for  a  one- year  pilot 
period  (see  note  S.  tupto],  the  Commission  believes 
that  matched  MOC  orders  that  are  part  of  a  program 
trading  strategy  do  ool  raise  the  same  concerns  that 
are  applicable  to  transactions  in  individual  stocks, 
and  that  It  is  appropriate  to  exempt  such 
transactions  in  individual  stocks,  and  that  it  is 
appropriate  to  exempt  such  transaction  from  the 
operation  of  the  short  sale  rule. 


approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  OHT  and  MOC 
procedures  to  remain  in  place  on  an 
uninterrupted  basis,  which  in  turn 
should  benefit  investors  and  promote 
competition  among  markets. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  »o  that  the 
proposed  rule  change  (SR-NYSE-93- 
51)  is  hereby  approved  on  a  pilot  basis 
through  April  30, 1994. 

For  the  Commission,  liy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. z> 

Margaret  H.  McFariand. 

Dep  u  ty  Secretary. 

|FR  Doc  94-2772  Filed  2-7-94;  8:45  am) 
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[Ratoase  No.  34-33571;  Ftto  Na  SR-CHX- 
94-01] 

SeK-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  Chicago  Stock 
Exchange,  Inc.  Relating  to  the  Capital 
Requirement  (or  the  Designated 
Primary  Market  Maker  in  the  Chicago 
Stock  Basket 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that  on  January 
22, 1994,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  11  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  CHX  has 
requested  accelerated  approval  of  the 
proposal.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Interpretation  and  Policy  .01  to  Rule  3 
of  Article  XXXVI  that  describes  the 
capital  requirement  for  the  Designated 
Primary  Market  Maker  ("DPM")  of  the 
Chicago  Stock  Basket  ("CXM").3 


»25  US.C.  78s(b)(2)  (1968). 

"  17  CFR  200.30-3(aMl2)  (1991). 

1 15  U.S.C  78s(b)(l)  (1988). 

J  17  CFR  240.19b-4  (1991). 

>  The  Commission  notes  that  the  CXM  is  a 
standardized  basket  product  consisting  of  twenty- 
five  shares  of  each  of  the  stocks  Included  in  the 
Chicago  Mert:antile  Exchange's  futures  contract  that 
is  based  on  the  American  Stock  Exchange's  Major 
Market  Index  ("MMI").  The  MMI  is  a  broad-based 
price-weighted  index  of  twenty  stocks  listed  on  the 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  capital 
requirement  of  the  DPM  for  the  CXM, 
and  clarify  that  the  excess  capital  * 
required  to  be  maintained  by  the  DPM 
is  not  excess  net  capital '  and  therefore 
does  not  include  haircuts.  Specifically, 
the  proposed  rule  change  would  reduce 
the  DPM's  excess  capital  requirement  to 
$150,000  from  $250,000.  Because  of  the 
low  trading  volume  in  the  CXM,  the 
Exchange  believes  that  the  current 
capital  requirement  is  too  burdensome 
and  not  commensurate  with  the  risk 
involved. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designated  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  of)en  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


New  York  Stock  Exchange.  See  Securities  Exchange 
Act  Release  No.  33053  (October  15. 19931.  58  FR 
54610  (October  22,  1993)  (File  No.  SR-CHX-93-18) 
CCXM  Approval  Order"),  the  DPM  acts  as  the 
specialist  in  the  basket  and  is  required  to  quote 
continuously  a  two-sided  market  in  four  CXM 
contracts.  The  DPM  must  be  an  Exchange  member 
registered  as  a  specialist  in  securities  underlying 
the  basket.  Id. 

*  The  text  of  the  proposed  rule  would  specify  thai 
this  capital  is  to  be  nuintained  in  excess  of  the 
DPM's  required  regulatory  capital  levels,  i.e.,  as  set 
forth  In  SEC  Rule  15c3-1  and  Article  XI,  Rule  3(b) 
(Specialist  Capital  Requirement)  of  the  CHX  rules. 

«  Under  SEC  Rule  1  Sc3-1 ,  the  term  "net  capital" 
typically  is  deemed  to  mean  the  net  worth  of  a 
broker-dealer  adjusted  by.  among  other  things, 
deducting  a  specified  penxntage  of  the  value  of 
each  securities  position  (l.e..  the  "haircut"). 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-01 
and  should  be  submitted  by  March  1, 
1994. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).6  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  its  order  approving  the  CXM,^  the 
Commission  found  that,  in  comparison 
to  other  methods  of  portfolio  trading, 
basket  products,  such  as  the  CXM,  are 


an  efficient  means  to  make  investment 
decisions  based  on  the  direction  of 
standardized  measures  of  stock  market 
performance,  and  may  enhance  the 
market's  ability  to  absorb  program 
trading.  As  part  of  its  review,  the 
Commission  evaluated,  among  other 
things,  the  trading  structure  for  market 
basket  contracts  and,  in  particular,  the 
responsibilities  assigned  to  the  DPMb 
and  Exchange  oversight  of  the  DPM's 
performance.  The  Commission 
concluded  that  the  CHX's  financial 
standards,  including  the  requirement 
that  the  DPM  set  aside  an  extra  cushion 
of  capital  above  that  otherwise  required 
for  a  specialist  under  relevant 
Commission  and  Exchange  rules,^ 
should  help  to  ensure  that  the  DPM  has 
sufficient  resources  to  perform  his  or 
her  market  making  obligations 
effectively. 

To  the  extent  that  trading  volume  in 
the  CXM  may  be  lower  than  originally 
was  forseen,  the  Exchange  argues  that 
the  current  capital  requirements  is  too 
burdensome  for  the  DPM  and  should  be 
lowered  to  a  level  that  is  more 
commensurate  with  the  DPM's  actual 
exposure  to  risk.  After  careful  review  of 
the  proposed  rule  change,  the 
Commission  continues  to  believe  that 
the  DPM  should  have  adequate  capital 
to  conduct  his  or  her  market  making 
activities.  Accordingly,  in  these 
particular  circumstances,  the 
Commission  believes  that  it  is  not 
inconsistent  with  the  Act  for  the  CHX  to 
reduce  the  DPM's  capital  requirement 
that  is  set  forth  in  the  Exchange  rules 
governing  basket  trading. 

In  reaching  the  above  conclusion, 
however,  the  Commission  placed  great 
weight  on  the  CHX's  representations 
regarding  the  depth  and  liquidity  of  the 
prevailing  market  for  the  CXM.  "The 
Commission  expects  and  the  Exchange 
has  agreed  that,  if  there  is  a  significant 
increase  in  basket  trading  volume,  then 
the  CHX  will  reconsider  the  adequacy  of 
its  reduced  capital  requirement  and,  if 
appropriate,  submit  another  proposed 
rule  change  to  the  Commission. lo 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of 
this  proposal  should  allow  a  regulatory 
burden  to  be  reduced  immediately, 
thereby  facilitating  the  efficient 
allocation  of  market  making  capital. 


It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act "  that  the 
proposed  rule  change  (File  No.  SR- 
CHX-94-01)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-2824  Filed  2-7-94;  8:45  am) 
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[Release  No.  34-33557;  File  Nos.  SR-OCC- 
93-04  and  SR-ICC-«3-03] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation  and  The 
Intermarket  Clearing  Corporation; 
Notice  of  Fillrtg  of  a  Proposed  Rule 
Change  Relating  to  the  Acceptance  of 
Mutual  Funds  as  Margin  Deposits 

January  31. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
February  26,  1993.  and  on  November  9, 
1993,  The  Options  Clearing  Corporation 
("OCC")  and  The  Intermarket  Clearing 
Corporation  ("ICC"),  respectively,  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  OCC 
and  ICC.  On  November  11.  1993.  and  on 
December  29, 1993.  OCC  filed 
amendments  to  the  proposed  rule 
changes.2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  will 
expand  the  acceptable  forms  of  margin 
collateral  which  clearing  members  may 
deposit  with  OCC  and  ICC  to  include 
mutual  fund  shares  that  are 


«15U.S.C78f(b)(198«). 

■  See  CXM  Approval  Order,  supra,  note  3. 


"See  supra,  note  3. 

"See  supra,  note  4. 

'"Telephone  conversation  betv>reen  David  T. 
Rusoff.  Foley  A  Lamder.  and  Beth  A.  Stekler. 
Attorney,  Division  of  Market  Regulation,  SEC  on 
February  1,  1994. 


"  15  U.S.C.  78»(b)(2)  (1988). 

'217  CFR  200.30-3(a)(12)  (1991). 

'ISU.S.C.  78«(1968). 

2  The  November  11,  1993.  amendment  sets  forth 
Global  Settlement  Fund's  (■"CSF")  agreement  to 
advise  OCC  on  a  doily  basis  the  total  asset  value  of 
each  portfolio  whose  shares  OCC  actxpts  as  margin 
collateral.  The  December  29.  1993.  amendment 
presents  OCC's  representation  that  with  respect  to 
CSF  portfolios  that  are  denominated  in  other  than 
U.S.  dollars,  OCC  will  not  accept  more  than  50% 
of  the  total  value  of  each  such  portfolio  for  margin 
purposes.  The  amendment  also  includes  a 
resolution  by  CSF's  Board  of  Directors  whereby  the 
investment  advisor  of  each  portfolio  denominated 
in  other  than  U.S.  dollars  will  seek  to  insure  that 
at  least  50%  of  the  portfolio's  assets  will  be 
invested  in  securities  for  which  the  settlement  time 
is  not  longer  than  the  time  for  redeeming  shares  in 
the  normal  couna. 
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denominated  in  either  U.S.  dollars  or  in 
a  foreign  currency  designated  by  OCC 
and  ICC 

n.  Self-Regulatory  OrganizatioiH' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission, 
OCC  and  ICC  included  statements 
concerning  the  purposes  of  and  basis  for 
the  pro{X)sed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
CXIC  and  ICC  have  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  this  rule  change  is  to 
expand  the  acceptable  forms  of  margin 
collateral  to  include  shares  of  mutual 
funds  that  are  denominated  in  either 
U.S.  dollars  or  in  a  foreign  currency 
designated  by  OCC  and  ICC  In  order  to 
be  eligible  as  a  form  of  margin  collateral 
mutual  fund  shares  must  meet  the 
standards  prescribed  in  proposed  OCC 
Rule  604(b)(2)  and  ICC  Rule  502(a)(5). 
Pursuant  to  these  proposed  rules,  OCC 
and  ICC  will  accept  redeemable  mutual 
fund  shares  that  are  issued  by  an  open- 
end  management  investment  company 
that  is  registered  with  the  Commission 
under  the  Investment  Company  Act  of 
1940  ("1940  Act").3  Approval  of  each 
mutual  fund  as  an  eligible  form  of 
margin  deposit  will  be  made  on  a  case- 
by-case  basis  by  each  of  OCC's  and  ICC's 
board  of  directors,  and  such  approval 
may  be  reP'-ed  or  revoked  at  any  time 
for  any  reason.  This  reservation  reflects 
OCC's  and  ICC's  right  to  determine 
whether  a  particular  fund  is  acceptable 
to  OCC  or  ICC  and  to  ensure  that  OCC 
and  ICC  may  act  expeditiously  in  the 
event  a  change  in  the  financial  or 
operational  condition  of  a  particular 
fund  puts  OCC  or  ICC  at  risk. 

A  fund  whose  shares  are  denominated 
in  U.S.  dollars  will  be  required  to 
maintain  its  portfolio  investments  in 
accordance  with  the  provisions  of 
proposed  OCC  Rule  604(b)(2)(A)(l)  and 
ICC  Rule  502(a)(5)(A)(l),  which 
incorporate  the  conditions  of  paragraphs 
(c)(1),  (c)(2),  (c)(3),  and  (c)(4)  of 
Commission  Rule  2a-7  under  the  1940 
Act.4  Paragraph  (c)  of  Commission  Rule 


2a-7  generally  sets  forth  the  formulas 
that  may  be  used  in  calculating  the 
current  price  per  share  for  purposes  of 
distribution  and  redemption.  Paragraph 
(c)(1)  specifies  that  a  fund's  board  of 
directors  must  determine  that  it  is  in  the 
best  interest  of  the  fund  to  maintain  a 
stable  net  asset  value  and  paragraph 
(c)(2)  requires  the  fund  to  limit  the 
maturity  of  its  portfolio  investments  to 
the  terms  set  forth  therein.  Paragraph 
(c)(3)  requires  that  a  fund's  portfoUo 
investments  be  limited  to  instnmients 
that  present  minimal  credit  risks  and, 
with  certain  exceptions  enumerated  in 
paragraph  (c)(3),  be  "eligible 
securities"  s  at  the  time  of  their 
acquisition.  Paragraph  (c)(4)  limits  to 
5%  the  percentage  of  the  fund's  total 
assets  that  may  be  invested  in  the 
securities  of  a  single  issuer  (except  for 
U.S.  government  securities).* 

By  incorporating  the  foregoing 
standards  in  proposed  OCC  Rule 
604(b)(2)  and  ICC  Rule  502(a)(5).  OCC 
and  ICC  intend  for  the  present  time  to 
limit  their  acceptance  of  U.S.  dollar- 
denominated  mutual  fund  shares  to 
those  which  qualify  as  money  market 
funds  under  Rule  2a-7.  OCC  and  ICC 
believe  that  the  foregoing  standards  are 
well-founded  in  that  they  are  based  on 
the  Commission's  rule  governing  money 
market  funds  and  thereby  create 
reasonable  and  prudent  safeguards  for 
OCC's  and  ICC's  protection. 

A  fund  whose  shares  are  denominated 
in  a  designated  foreign  currency  will  be 
required  to  maintain  its  portfolio 
investments  in  accordance  with 
proposed  OCC  Rule  604(b)(2)(A)(2)  and 
ICC  Rule  502(a)(5)(A)(2),  which  have 
been  adapted  from  Conunission  Rule 
2a-7.'  Consistent  with  the  valuation 


>  15  U.S.C  80a  (1988). 

«  17  CFR  270.2a-7tc)(lW4)  (1992).  Rule  2a-7(b) 
|17  CFR  27a2a-7(b)  (1992H  establishes  parameters 
pursuant  to  w>  cb  a  registered  investment  company 
must  operate  ...  order  to  hold  itself  out  as  a  "money 
market  fund"  or  the  equivalent  thereof.  Specifically, 


Rule  2a-7(b)  requires  an  Invest.nnent  company  to 
meet  the  conditions  of  ptaragraphs  (cH2),  (c)(3).  and 
(c)(4)  of  Rule  2a-7.  OOC  and  ICC  will  require  such 
investment  companies  to  also  meet  the 
requirements  of  paragraph  (c)(1). 

'  Under  Rule  2a-7(a)(5)  of  the  1940  Act  (17  CFR 
270.2a-7(aK5)  (1992)1  the  term  "eligible  security" 
mean*  a  security  with  a  specifled  remaining 
maturity  that  is  rated  or  is  issued  by  an  Issuer  that 
is  rated  with  respect  lo  lis  staon-lerm  debt 
obligations  in  one  of  the  two  highest  rating 
categories  for  shorHerm  debt  obligations  by  the 
requisite  nationally  recognized  statistical  ratings 
organizations  ("requisite  NRSROs  °).  Under  Rule 
2a-7(a)(13)  (17  CFR  270.2a-7(a)(13)  (1992)).  the 
term  requisite  NRSROs  means  (i)  any  two  NRSROs 
that  have  issued  a  rating  with  respect  to  a  security 
or  debt  obligation  of  an  issuer  or  (ii)  if  only  one 
NKSRO  hx  issued  a  rating  with  respect  to  such 
security  or  issuer  at  the  time  the  fund  purchases  or 
roils  over  the  security,  that  NRSRO. 

•  Under  Rule  2a-7(cH4)(i).  a  repurchase 
agreement  is  deemed  lo  be  an  acquisition  of  the 
underlying  security,  provided  thai  the  obligation  of 
the  seller  is  collateralized  fully,  as  that  term  is 
defined  in  Rule  2a-7(a)(J).  For  a  discussion  of  the 
term  "collateralized  fully,"  refer  to  note  9  below 
and  accompanying  text. 

'Rule  2»-7(c)(3)  of  the  1940  Act  restricts  money 
market  fund  portfolio  investments  to  U.S.  dollar- 


method  imposed  on  U.S.  dollar- 
denominated  funds,  a  non-U.S.  dollar- 
denominated  fund  will  be  required  to 
maintain  a  stable  net  asset  value.  The 
average  portfolio  maturity  of  such  fund 
will  be  no  more  than  thirty  days. 
Accordingly,  the  fund's  portfolio  should 
be  invested  in  frequently  maturing 
assets  for  the  purposes  of,  among  other 
things,  funding  redemptions. 

In  addition,  the  portfolio  investments 
of  a  non-U.S.  dollar-denominated  fund 
will  be  limited  to  the  following  assets: 
(1)  Short-term  government  securities 
that  are  denominated  in  the  designated 
foreign  currency,  provided  that  such 
government  securities  are  issued  or 
guaranteed  by  a  sovereign  government 
whose  standard  unit  of  official  medium 
of  exchange  is  the  designated  foreign 
currency;  (2)  debt  securities  of 
supranational  organizations;  b  (3)  fully- 
collateralized  repurchase  agreements;" 
or  (4)  instruments  in  the  form  of 
bankers'  acceptances,  certificates  of 
deposit,  or  demand  or  other  deposits 
that  are  denominated  in  the  designated 
foreign  currency. >"  Any  issuer  of  such 
instruments  must  have  shareholders' 
equity  in  excess  of  $200,000,000." 


denominated  instruments.  Therefore.  OCC  and  iOC 
will  Impoae  substantially  similar  requirements 
upon  foreign  currency-denominated  mutual  fund 
investments  as  OOC  and  ICC  impose  on  U.S.  dollar- 
denominated  funds. 

■Such  securities  must  be  denominated  In  the 
designated  foreign  curreiKy  and  must  be  rated  In 
one  of  the  two  highest  rating  categories  by  the 
requisite  NRSROs. 

•Under  Rule  2»-7(a)(3)  (17  CFR  270.2a-7(a)(3) 
(1992))  collateralized  fully,  in  the  case  of  a 
repurchase  agreement,  generally  means  that:  the 
value  of  the  securities  collateralizing  the  agreement 
are  at  least  equal  to  the  resale  price  provided  for 
in  the  agreement,  the  fund  or  its  custodian  has 
possession  of  the  collateral  or  the  collateral  is 
registered  by  book-«ntry  in  the  name  of  the  fund  or 
its  custodian,  the  fund  has  retained  the  unqualified 
right  to  possess  and  sell  the  collateral  In  the  event 
of  a  default,  and  the  collateral  consists  entirely  of 
Government  securities  or  securities  rated  In  the 
highest  rating  category  by  the  requisite  NRSROs.  To 
adapt  this  definition  lo  mutual  funds  that  axe 
denominated  in  a  designated  foreign  curreiKy.  the 
proposed  rules  require  that  repurchase  agreements 
may  only  be  secured  by  government  securities  that 
are  denominated  in  the  designated  foreign  currency, 
provided  that  such  government  securities  are  issued 
or  gueranteed  by  a  sovereign  government  whose 
standard  unit  of  official  medium  of  exchange  Is  the 
designated  foreign  security  and  provided  further 
that  such  government  securities  have  no  more  than 
two  years  remaining  to  maturity. 

«>Such  instruments  must  have  a  remaining 
maturity  of  no  more  than  sixty  days  from  the  da'e 
of  their  acquisition  t>y  the  fund  and  must  be  rated 
or  issued  b^  an  issuer  who  is  rated  in  one  of  the 
two  highest  rating  categories  by  the  requisite 
NRSROs. 

<  <  As  the  Issuers  of  such  Instruments  will  be 
banking  Institutions,  OCC  and  ICC  have 
Incorporated  their  shareholder  equity  standards 
applicable  to  non-U.S.  issuers  of  letters  of  credit, 
liefer  to  section  .01(b)  of  the  Interpretations  and 
Policies  to  OCC  Rule  604.  The  types  of  assets  in 
which  a  foreign  currency  denominated  mutual  fund 
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OCC  Rule  604(b)(2)  and  ICC  Rule 
502(a)(5)  also  specify  a  diversification 
requirement  for  a  designated  foreign 
currency  fund's  portfolio  investments. 
SpeciHcally,  as  of  the  last  day  of  each 
fiscal  quarter,  no  more  than  25%  of  a 
fund's  total  portfolio  investments  may 
be  held  in  the  securities  of  a  single 
i.ssuer  and  with  respect  to  50%  of  the 
fund's  total  portfolio  investments,  no 
more  than  5%  of  such  assets  may  be 
invested  in  the  securities  of  a  single 
issuer.  12  OCC  and  ICC  believe  that  these 
standards  create  reasonable  and  prudent 
safeguards  as  they  have  been  adapted 
from  the  Commission's  rule  applicable 
to  money  market  funds. 

The  current  market  value  of  deposited 
shares  of  each  fund  will  be  calculated 
by  multiplying  the  number  of  deposited 
shares  by  the  fund's  last  reported  net 
asset  valuation.  That  amount,  less  any 
"haircut"  and,  in  the  case  of  mutual 
funds  denominated  in  a  designated 
foreign  currency,  exchange  rates  that 
OCC  or  ICC  apply  for  their  protection, 
will  represent  the  amount  of  margin 
credit  given  to  a  clearing  member  with 
respect  to  such  shares. 

OCC  Rule  604(b)(2)(B)  and  ICC  Rule 
502(a)(5)(B)  contain  other  provisions 
that  also  are  intended  for  OCC's  and 
ICC's  protection.  OCC  and  ICC  will  be 
permitted  to  establish  a  limitation  on 
the  amount  of  the  margin  requirement 
in  an  accoiuit  of  a  clearing  member 
which  may  be  met  by  depositing  shares 
of  any  one  fund.  The  chairman  or 
president  (or  their  designee)  also  will  be 
authorized  to  limit  the  amount  of 
margin  credit  given  to  each  clearing 
member  that  has  deposited  shares  of  a 
particular  fund  to  an  account  of  OCC  or 
1CC.13  OCC  and  ICC  further  will  be 
authorized  to  redeem  or  otherwise  order 
the  disposition  of  deposited  shares  at 
any  time  without  prior  notice  to  the 
clearing  member  regardless  of  whether 


may  invest  under  ICCt  proposed  Kule  502U)(S)  are 
broader  than  those  currently  permitted  cndcr  an 
order  dated  October  2. 1992.  iuued  by  the  CFTC 
that  approved  rule  amendments  proposed  by  the 
Chicago  Mercantile  Exchange. 

1'  OC£  and  KX  have  been  edvis^d  that  the 
portfolios  of  such  funds  would  be  considered 
diversified  under  the  requirements  of  the  U.S. 
Internal  Revenue  Code  ("Code").  The  Code's  25% 
limitation  on  investments  in  the  securities  of  a 
single  issuer  applies  to  non-U.S.  government 
securities. 

> '  For  example,  should  the  number  of  transferred 
shares  of  a  particular  mutual  fund  represent  in 
OCC's  or  ICC's  view  a  disproportioriate  number  of 
the  fund's  outstanding  shares,  this  authority  could 
be  relied  on  to  limit  the  total  percentage  of  shares 
given  margin  credit  by  OCC  or  KX.  With  this 
authority,  OCC  and  ICC  may  be  able  to  take 
precautionary  measures  in  order  to  limit  their 
liquidation  risks.  This  authority  is  premiaad  on  a 
similar  provision  contained  in  OCC  Rule  1106(e). 
which  MILS  approved  by  the  Commission  in  Release 
No.  34-27104. 


or  not  the  clearing  member  has  been 
suspended. 

OCC  and  ICC  contemplate  that  the 
shares  of  mutual  funds  will  be 
uncertificated  securities  and  that  shares 
acquired  by  a  clearing  member  will  be 
deposited  with  OCC  or  ICC  via  book- 
entry.  The  shares  will  be  registered  in 
OCC's  or  ICC's  name  to  secure  the 
obligations  of  the  depositing  clearing 
member  to  OCC  or  ICC.  Consistent  with 
other  OCC  and  ICC  rules,  all  gain  or 
dividends  accrued  on  such  shares  (prior 
to  their  redemption  or  disposition)  will 
belong  to  the  depositing  clearing 
member. 

In  considering  whether  to  accept 
mutual  fund  shares  as  a  qualified  form 
of  margin  collateral,  OCC  and  ICC 
became  aware  of  the  Global  Settlement 
Fund  ("GSF").  GSF  is  an  open-end 
investment  company  registered  with  the 
Commission.  Based  upon  information 
presented  by  GSF  concerning  the 
portfolios  that  it  offers,  OCC's  and  ICC's 
boards  have  approved  the  acceptance  of 
GSF  shares.  A  complete  description  of 
GSF  policies  and  operations  is 
contained  in  its  registration  statement 
and  amended  prospectus,  which  are 
incorporated  by  reference  herein.'*  The 
following  paragraphs  summarize  the 
portions  of  GSF's  prospectus  on  which 
OCC  and  ICC  rely  in  accepting  GSF 
shares. 

GSF  currently  is  designed  to  offer 
three  individual  portfolios,  each  of 
which  is  represented  by  a  separate 
series  of  common  stock  of  GSF.  The 
three  portfolios  are  denominated  in  U.S. 
dollars  ("U.S.  dollar  portfolio"),  British 
pound  sterling  ("pound  portfolio"),  and 
Japanese  yen  ("yen  portfolio").  At  this 
time,  GSF  only  o^ers  shares  in  the  U.S. 
dollar  portfolio. 

Each  portfolio  is  authorized  to  invest 
in  specific  instruments.  The 
investments  in  the  U.S.  dollar  portfolio 
are  limited  to  U.S.  Treasury  securities 
with  maturities  of  ninety  days  or  less 
and  repurchase  agreements  covering 
U.S.  Treasury'  securities.  Such 
repurchase  agreements  must  be  secured 
by  U.S.  Treasury  securities  having  no 
more  than  two  years  remaining  to 
maturity.is  The  average  portfolio 
maturity  of  the  U.S.  dollar  portfolio  is 
fifty  days.  The  pound  and  yen  portfolios 
will  be  limited  to  investments  in  the 


<<  The  registration  statement  by  which  GSF  is 
offerirtg  its  securities  was  declared  effective  by  the 
Conunission  on  March  13. 1992.  GSF's  prospectus 
was  amended  on  September  4,  1992. 

"According to  GSFs  prospectus,  the  U.S.  dollar 
portfolio  will  not  etrter  into  a  repurchase  agreement 
with  an  issuer  if.  as  a  result  of  such  repurchase 
agreement,  the  portfolio  will  have  invested  more 
than  10%  of  its  total  assets  in  repurchase 
agreements  with  that  issuer. 


short-term  obligations  of  the  British  and 
Japanese  governments,  respectively,  and 
certain  short-term  certificates  of  deposit, 
and  demand  or  time  deposits  of  British 
and  Japanese  banks,  respectively,  with 
credit  ratings  in  one  of  the  two  highest 
rating  categories  of  two  NRSROs.  In 
addition,  the  pound  and  yen  portfolios 
will  invest  in  the  short-term  debt 
securities  of  supranational  organizations 
which  have  a  credit  rating  in  the  highest 
rating  category  of  two  NRSROs.  The  yen 
portfolio  also  will  invest  in  repurchase 
agreements  secured  by  direct  obligations 
of  the  Japanese  government  which  have 
a  remaining  term  to  maturity  of  no  more 
than  two  years.  The  average  term  to 
maturity  of  securities  in  the  pound  and 
yen  portfoUos  is  thirty  days. 
Accordingly,  the  investment  activities  of 
the  U.S.  dollar,  pound,  and  yen 
portfolios  meet  the  applicable  standards 
of  proposed  OCC  Rule  604(b)(2)  and  ICC 
rule  502(a)(5). 

OCC,  T(X.  and  their  clearing 
members  will  interface  with  GSF 
through  what  is  termed  the  GlobeSet 
System.  The  GlobeSet  System  entails 
use  of  specialized  software  on  a 
personal  computer  along  with  a  modem 
and  encrj'ption  device.  Additional 
security  for  the  GlobeSet  System  will 
include  the  use  of  identification  codes 
and  passwords.  Purchase,  redemption, 
transfer,  and  other  instructions  will  be 
transmitted  to  GSF  through  the  GlobeSet 
System.  In  addition,  it  may  be  used  to 
review  account  balances  and  transaction 
histories  and  to  access  and  make  entries 
on  GSF's  electronic  bulletin  board. le  in 
the  event  that  the  GlobeSet  System  is 
unavailable  due  to  operational 
difficulties,  instructions  may  be  sent  to 
GSF  via  facsimile  transmission.  GSF 
will  only  accept  such  instructions  if. 
among  other  things,  they  are  signed  by 
authorized  individuals  who  previously 
submitted  a  signature  specimen  and 
GSF  has  verified  the  contents  of  the 
instruction  with  such  individual. 

Operationally,  OCC,  ICC,  and  their 
clearing  members  will  each  execute 
shareholder  agreements  with  GSF  which 
will  provide,  among  other  things,  that 
shares  in  the  funds  acquired  by  an  OCC 
or  ICC  clearing  member  will  be 
deposited  in  OCC's  or  ICC's  primary 
account  via  book-entry.' t^  OCC  or  ICC 


■•GSF's  electronic  bulletin  board  may  be  used  to 
identify  counlsrpanies  (i.e..  other  GSF 
shareholders)  for  purposes  of  selling  fund  shares  or 
effecting  a  matched  transfer  of  fund  shares. 

1'  Specifically.  OCC  and  KX  will  execute  two 
separate  forms  of  shareholder  agreementv  One 
shareholder  agreement  will  provide  Cor  the 
establishment  of  i  priznary  account  in  the  name  of 
OCC  or  ICC  and  for  subaccounts  in  the  name  of 
each  clearing  member  that  desires  to  depoait  shares 
in  OOC  or  HX.  All  deposited  shares  will  be  held 
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will  hold  such  shares  as  the  "registered 
owner"  (within  the  meaning  of  Article 
8  of  the  Uniform  Commercial  Code)  as 
security  for  the  obligations  of  the 
depositing  clearing  member  in 
accordance  with  OCC's  and  ICC's  rules. 
Upon  receipt  of  a  margin  withdrawal 
request  made  by  a  clearing  member  in 
accordance  with  OCC's  or  ICC's  rules, 
OCC  or  ICC  will  transfer  the  shares  back 
to  the  clearing  member  via  book-entry 
transfer  after  the  clearing  member's 
margin  requirement  ends  or  the  clearing 
member  deposits  other  collateral. 

Liquidation  of  shares  in  each  GSF 
portfolio  may  be  accomplished  by  one 
of  four  means:  (i)  Redeeming  shares  for 
payment  in  the  designated  currency;  'a 
(ii)  redeeming  shares  for  payment  in 
seciirities  held  by  the  portfolios  (subject 
to  the  approval  of  GSF's  investment 
adviser);  (iii)  selling  shares  to  a 
counterparty  identified  through  GSF's 
electronic  bulletin  board;  or  (iv) 
effecting  a  matched  transfer  with  a 
counterparty  identified  through  GSF's 
electronic  bulletin  board.  GSF  will  fund 
liquidations  accomplished  by  the  means 
specified  in  (i)  and  (ii)  above  from 
payments  received  on  the  sale  of  shares 
issued  by  a  portfolio,  proceeds  from 
maturing  portfolio  securities,  proceeds 
from  the  sale  of  portfolio  securities,  and 
proceeds  of  borrowings  by  a  portfolio 
that  are  collateralized  by  portfolio 
securities. 

OCC  and  ICC  believe  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
because  the  proposed  rule  changes  will 
accommodate  clearing  members  by 
providing  them  another  alternative  by 
which  to  meet  their  margin 
requirements  because  OCC's  and  ICC's 
portfolio  of  margin  collateral  will  be 
further  diversified. 


in  OCXTs  or  ICCs  primary  account  with  the 
lubaccounts  being  used  for  accounting  purposes. 
The  other  shareholder  agreement  will  establish  a 
secondary  account  In  OCC's  or  KXTs  name  into 
which  OCC  or  ICC  will  transfer  shares  from  their 
primary  accounts  in  order  to  redeem  shares  from 
GSF  or  in  order  to  effect  a  disposition  of  shares  with 
a  counterparty  identified  through  GSF's  electronic 
bulletin  board.  OCC  and  ICC  will  limit  the  value  of 
the  margin  deposits  to  50%  of  the  total  value  of 
each  non-U. S.  dollar-denominated  portfolio. 

■•While  OCC  or  KX  may  order  the  redemption 
of  shares  at  any  time,  share  redemption  occurs  at 
each  next  asset  valuation.  The  proceeds  therefrom, 
however,  will  be  transferred  to  OCC  and  ICC  only 
during  the  times  t^t  the  local  bank  wire  system  for 
a  particular  portfoli^  is  In  operation.  Accordingly, 
proceeds  of  share  redemptions  from  the  U.S.  dollar 
portfolio  will  be  paid  during  the  applicable  banking 
hours  on  the  banking  days  on  which  the  Fedwire 
is  operational.  Proceeds  of  share  redemptions  from 
the  pound  portfolio  will  be  paid  during  the 
applicable  banking  hours  on  the  banking  days  on 
which  CHAPS  is  operational.  Proceeds  of  share 
redemptions  from  the  yen  portfolio  will  be  paid 
during  the  banking  hours  on  the  applicable  banking 
days  on  which  BOJNET  is  operational. 


B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

OCC  and  ICC  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  changes,  and  non 
have  been  received. 

ni.  Date  of  EfTecUveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  p>eriod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v^nth  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organizations. 

All  submisisons  should  refer  to  file 
Nos.  SR-OCC-93-04  and  SR-ICC-93- 
03  and  should  be  submitted  by  March 
1, 1994. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc.  94-2825  Filed  2-7-94;  8:45  am) 
BILUNO  CODE  Wlft-OI-M 

[Rel.  No.  IC-20049;  812-8516] 

Pilgrim  Institutional  Trust,  et  at.; 
Application 

February  1.1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  luider  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  Pilgrim  Institutional  Trust 
(formerly.  Pilgrim  State  Tax-Free  Trust 
(the  "Trust")),  Pilgrim  Magnacap  Fund, 
Pilgrim  GNMA  Fund,  Pilgrim  Global 
Investment  Series  (on  behalf  of  Pilgrim 
Short-Term  Multi-Market  Income  Fund 
and  Pilgrim  Short-Term  Multi-Market 
Income  Fund  II),  Pilgrim  Corporate 
Utilities  Fund,  and  Pilgrim  Strategic 
Investment  Series  (on  behalf  of  Pilgrim 
High  Yield  Trust)  (collectively  with  the 
Trust,  the  "Existing  Pilgrim  Funds"); 
Pilgrim  Management  Corporation  (the 
"Adviser");  and  Pilgrim  Distributors 
Corp.  (the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Amended  order 
requested  under  section  6(c)  for 
exemptions  from  sections  2(a)(32), 
2(a)(35),  18(0.  18(g),  18(i).  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLlCA'nON:  Applicants 
previously  received  relief  permitting  the 
Trust  and  the  Existing  Pilgrim  Funds  to 
issue  two  classes  of  shares,  and 
permitting  the  Trust  to  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  one  of  those  classes  (the 
"Prior  Order").*  In  addition,  the 
Existing  Pilgrim  Funds  previously 
received  exemptive  relief  to  assess  and 
waive  a  CDSC  under  certain 
circumstances.2  Applicants  request  an 
amendment  of  the  previous  orders  to 
permit  applicants  (a)  to  issue  and  sell 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
investments,  and  (b)  to  assess  and  waive 
a  CDSC  on  certain  redemptions  of 
shares  not  already  covered  by  the 


1 1nvestment  Company  Act  Release  Nos.  19025 
(Oct.  14.  1992)  (notice)  and  19087  (Nov.  10.  1992) 
(order).  The  relief  requested  by  the  application  is 
in  addition  to  that  granted  by  the  Prior  Order, 
which  remains  in  full  force  and  effect. 

I  Investment  Company  Act  Release  Nos.  17957 
Oan.  24, 1991)  (notice)  and  18007  (Feb.  20. 1991) 
(order). 
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previous  orders.  Applicants  request  that 
any  reKef  granted  pursuant  to  this 
application  also  apply  to  any  o{>en-end 
management  investment  company, 
including  any  series  thereof,  for  which 
the  Adviser  or  the  Distributor  may  in 
the  future  become,  respectively,  the 
investment  ad\iser  or  principal 
underwriter.^  The  individual  series  of 
the  Trust  and  of  other  registered  open- 
end  management  investment  companies 
that  would  rely  on  the  requested  order 
are  referred  to  collectively,  in  whole  or 
in  part  as  the  context  requires,  as  the 
"Funds." 

FILING  DATE:  The  application  was  filed 
on  July  30,  1993  and  amended  on 
Oc^tober  15. 1993  and  December  13, 
1993.  Counsel,  on  behalf  of  the     * 
applicants,  has  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
heAring  by  writing  to  the  SEC's 
Secretary  and  ser/ing  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  24,  1994,  and  should  be 
accomjjanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  ll:e  nature 
of  tiie  writer's  interest,  tfie  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  wTiting  to  the  SEC's  Secretary. 

ADDRESSES:  Secretar>',  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicants,  10100  Santa  Monica 
Boulevard,  Los  Angeles.  California 
90067. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  Kung.  Senior  Attorney  at  (202) 
504-2803  or  Efizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPt.EMENTARy  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  e  fee  from  the  SEC's 
Public  Reference  Branch. 


'  All  uivHtment  companies  relying  on  my  order 
granted  in  comisctioo  with  the  application  will 
comply  witfa  the  r«pr«iema<iofu  and  condition*  Mt 
forth  in  the  application. 


Applicants'  Representations 

1.  The  Trust  and  the  Existing  Pilgrim 
Funds  are  registered  open-end 
management  investment  companies. 
The  Adviser,  a  wholly-owned 
subsidiary  of  Pilgrim  Group,  Inc., 
provides  investment  management 
services  to  the  Trust  and  the  Existing 
Pilgrim  Funds.  The  Distributor,  a 
wholly-owned  subsidiary  of  Pilgrim 
Group,  Inc.  and  a  registered  broker/ 
dealer,  acts  as  principal  underwriter  for 
the  Trust  and  the  Existing  Pilgrim 
Funds. 

2.  Under  the  Prior  Order,  the  Existing 
Pilgrim  Funds  currently  offer  two 
classes  of  shares  ("Class  A"  shares  and 
"Class  B"  shares).  Class  A  (or  the 
"Front-End  Load  Option")  shares  are 
subject  to  a  front-end  sales  load  and  an 
annual  fee  of  up  to  .25%  of  the  average 
daily  net  asset  value  of  such  shares 
under  a  distribution  plan  adopted  under 
rule  12b-l  of  the  Act  ("12b-l  Plan"). 
Class  B  shares  are  sub'ject  to  a  CDSC 
ranging  from  3%  to  5%  (but  which  may 
be  higher  or  lower)  for  a  period  of  up 

to  six  years.  Class  B  shares  also  are 
subject  to  an  annual  fee  of  up  to  1%  of 
the  average  daily  net  asset  value  of  such 
shares  under  a  12b-l  Plan.  All 
references  to  Class  A  shares  and  Class 
B  shares  are  to  such  classes  of  shares 
currently  offered  under  the  Prior  Order. 

3.  Applicants  propyose  to  amend  the 
Prior  Order  to  enable  the  Funds  to  offer 
a  multiple  class  distribution  system  as 
described  below  (the  "Muhi-Class 
System").  Under  the  Multi -Class 
System,  in  addition  to  the  Class  A  and 
Class  B  shares,  applicants  will  offer  a 
third  class  of  shares  ("Class  C").  Class 
C  shares  would  have  a  higher  minimum 
initial  purchase  amount,  and  would  be 
subject  to  a  CDSC  expected  to  be  equal 
to  1%  during  the  first  year  after  the 
initial  purchase,  and  no  CDSC 
thereafter.  Class  C  shares  also  would  be 
subject  to  an  annual  fee  of  up  to  1%  of 
the  average  daily  net  asset  value  of  such 
shares  under  a  12b-l  Plan  (collectively 
with  Class  B,  the  "Deferred  Option"). 

4.  The  1%  distribution  fee  applicable 
to  Deferred  Option  shares  is  a 
combination  of  asset-based  sales  charges 
and  service  fees  assessed  under  a  12b- 

1  Plan.  In  all  cases  applicants  will 
comply  with  Article  in.  Section  26  of 
the  National  Association  of  Securities 
Dealers,  Inc.  Rules  of  Fair  Practice  as  it 
relates  to  the  maximum  amoimt  of  asset- 
based  sales  charges  and  service  fees  that 
may  be  imposed.  See  Sec\irities 
Exchange  Act  Release  No.  30897  (July  7. 
1992). 

5.  Under  the  Multi-Class  System, 
applicants  also  from  time  to  time  may 
create  one  or  more  additional  classes  of 


shares,  the  terms  of  which  may  differ 
from  the  Class  A  shares.  Class  B  shares, 
and  Class  C  shares  only  in  the  following 
respects:  (a)  Each  class  may  bear 
different  fees  payable  under  the 
appHcable  12b-l  Plans,  or  different  fees 
payable  imder  a  non-rule  12b-l 
shareholder  services  plan  ("Shareholder 
Ser\'ices  Plan"),  (b)  each  class  may  bear 
different  Class  Expenses,  as  defined 
below,  (c)  each  class  will  vote  separately 
with  respect  to  a  Fund's  12b-l  Plan,  (d) 
each  class  may  have  different  exchange 
privileges,  and  (e)  each  class  may  have 
a  different  designation.  Shares  of 
different  classes  may  be  sold  under 
different  sales  arrangements  (including, 
for  example,  subject  to  a  front-end  sales 
charge,  a  CDSC.  or  no  sales  load). 

6.  Each  class  of  shares  of  the  Funds 
will  bear,  pro  rata  based  on  the  relative 
net  asset  value  of  the  respective  classes, 
all  of  the  expenses  of  the  Funds  except 
that  each  class  will  bear  different  Class 
Expenses  and  the  holders  of  Deferred 
Option  shares  will  bear  a 
proportionately  higher  share  of  the 
distribution  fee  than  the  holders  of  the 
Front-End  Load  Option  shares.  Class 
Expenses  shall  be  limited  to:  (i)  Transfer 
agency  fees  (including  the  incremental 
cost  of  monitoring  a  CDSC  applicable  to 
a  specific  class  of  shares),  (ii)  printing 
and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders  of  a  specific  class,  (iii)  SEC 
and  blue  sky  registration  fees  incurred 
by  a  class  of  shares,  (iv)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 

a  specific  class,  (v)  litigation  or  other 
legal  expenses  relating  to  a  specific  class 
of  shares,  (vi)  trustees'/directors'  fees 
incurred  or  expenses  incurred  as  a 
result  of  issues  relating  to  a  sptecific 
class  of  shares,  (vii)  accounting  fees  and 
expenses  relating  to  a  specific  class  of 
shares,  and  (viii)  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
SEC  pursuant  to  an  amended  order. 

7.  Because  of  the  addjiicnai  expenses 
that  will  be  borne  solely  by  the  Deferred 
Option  shares,  the  net  income 
attributable  to  and  the  dividends 

S>ayahle  on  the  Deferred  Option  shares 
or  financial  statement  reporting 
purposes  is  expected  to  be  lower  than 
the  net  income  attributable  to  and  the 
dividends  payable 'on  Class  A  shares. 
For  tax  purposes,  however,  the 
difference  between  the  distribution  fees 
payable  by  Deferred  Option  shares  and 
the  distribution  lees  payable  by  Class  A 
shares  (i.e..  up  to  .75%)  is  not    . 
deductible  and  will  be  charged  to  the 
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Deferred  Option  shares'  paid-in-capital. 
As  a  result.  Deferred  Option  shares  will 
be  receiving  dividends  which  in  part 
can  be  considered  return  of  capital 
under  the  SEC's  financial  reporting 
rules.  It  is  therefore  expected  that  the 
net  asset  value  per  share  of  the  multiple 
classes  will  diverge  over  time. 
Assuming  no  change  in  existing  tax 
laws  or  relevant  interpretations  of  the 
SEC's  financial  reporting  rules,  any 
Fund  that  issues  two  or  more  classes  of 
shares  similarly  will  capitalize  rule 
12b-l  fees  for  tax  purposes. 

8.  The  Funds  wul  offer  exchange 
privileges  to  shareholders  in  each  of 
their  classes  as  described  in  the 
application  and  in  each  Fund's 
prospectus.  All  exchanges  will  comply 
with  section  11(a)  of  the  Act  or  rule 
lla-3  thereunder. 

9.  The  Funds  may  offer  classes  of 
shares  to  one  or  more  of  the  following 
five  limited  categories  of  investors 
("Institutional  Investors"):  (a) 
Unaffiliated  benefit  plans  such  as 
qualified  retirement  plans,  other  than 
individual  retirement  accounts  ("IRA"s) 
and  self-employed  retirement  plans, 
with  total  assets  in  excess  of  $10  million 
or  such  other  amounts  as  the  Funds  may 
establish  and  with  such  other 
characteristics  as  the  Funds  may 
establish:  (b)  tax-exempt  retirement 
plans  of  the  Adviser  and  its  affiliates, 
including  the  retirement  plans  of  the 
Adviser's  affiliated  brokers;  (c)  banks 
and  insurance  companies  purchasing  for 
their  own  accounts;  (d)  investment 
companies  not  affiliated  with  the 
Adviser;  and  (e)  endov«nent  funds  of 
non-profit  organizations.  These  shares 
("Institutional  Shares")  may  be  offered 
under  a  variation  of  the  Front-End  Load 
Option,  the  Deferred  Option  or  a  no- 
load  option,  and  may  be  subject  to 
shareholder  services  fees  under  a 
Shareholder  Services  Plan. 

10.  In  addition,  the  Funds  may  offer 
classes  of  shares  to  institutions  not 
included  in  the  categories  of 
Institutional  Investors,  such  as 
corporations,  foundations,  and  financial 
institutions,  designed  to  meet  the  needs 
of  such  institutions  ("Financial 
Shares").  Class  A,  Class  B,  and  Class  C 
shares  and  any  future  classes  of  shares 
which  are  not  Institutional  Shares  or 
Financial  Shares  are  referred  to 
collectively  as  "Non-Institutional 
Shares." 

11.  The  unaffiliated  benefit  plans  in 
category  (a)  of  paragraph  9  above  will 
have  several  common  features.  Such 
plans  will  have  total  assets  in  excess  of 
$10  million  or  such  other  amounts  as 
applicants  may  establish,  a  separate 
trustee  for  the  plan  who  is  vested  with 
investment  discretion  as  to  plan  assets. 


certain  limitations  on  the  ability  of  plan 
beneficiaries  to  access  their  plan    ■ 
investments  without  incurring  adverse 
tax  consequences,  and  such  other 
characteristics  as  the  Funds  may 
establish.  Applicants  will  exclude  self- 
directed  plans  from  this  category. 

12.  The  tax-exempt  retirement  plans 
in  category  (b)  of  paragraph  9  above  will 
consist  of  qualified  defined  contribution 
plans  maintained,  pursuant  to  Section 
401(a)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  by  the 
Adviser  or  its  affiliates  for  the  benefit  of 
employees.  Under  such  plans,  the  assets 
are  held  in  trust  by  a  trustee  and 
employees  have  limited  pre-retirement 
access  to  the  assets. 

13.  The  entities  included  in  categories 
(c).  (d).  and  (e)  of  paragraph  9  above  will 
not  be  affiliated  with  the  Adviser.  These 
offerees  will  have  in  common  the 
essential  features  of  substantial  assets 
under  management  and  investment 
decisionmaking  by  institutional 
management  on  behalf  of  the  entity  with 
respect  to  the  purchase  of  Institutional 
Shares  of  a  Fund.  Banks  and  insurance 
companies  typically  employ 
professional  staff  to  manage  the 
investment  of  cash  assets,  and  portfolio 
managers  make  investment  decisions  on 
behalf  of  investment  companies. 
Likewise,  an  endowment  fund  of  a  non- 
profit organization  is  professionally 
managed  and  individual  donors  to  such 
endowment  funds  exercise  no 
investment  discretion  on  behalf  of  the 
endowment  fund,  nor  would  such  an 
individual  donor  consider  a  direct 
investment  in  shares  of  a  Fund  as  an 
investment  alternative  in  lieu  of  a 
donation.  Thus,  no  possibility  exists 
that  an  individual  investor  would  be 
able  to  use  these  entities  as  a  conduit  for 
individual  investing  in  the  Institutional 
Shares. 

14.  Only  Institutional  Investors  will 
be  eligible  to  invest  in  Institutional 
Shares.  All  other  investors  will  be 
eligible  to  invest  solely  in  Non- 
Institutional  Shares  and/or  Financial 
Shares.  There  will  be  no  overlap 
between  the  investors  eligible  to  invest 
in  Institutional  Shares  and  investors 
eligible  to  invest  in  Non-Institutional 
Shares  and  Financial  Shares  of  any 
Fund. 

15.  Pursuant  to  the  existing  orders, 
applicants  may  assess  and  under  certain 
circumstances,  waive  a  CDSC  on  certain 
redemptions  of  shares.  Applicants  seek 
exemptive  relief  to  the  extent  necessary 
to  permit  the  Funds  to  assess  a  CDSC  on 
certain  redemptions  of  any  class  of 
Deferred  Option  shares  of  the  Funds, 
and  to  waive  or  reduce  the  CDSC  with 
respect  to  certain  types  of  redemptions. 


16.  The  amount  of  any  CDSC  will 
depend  on  the  number  of  years  since  the 
investor  made  the  purchase  payment 
from  which  an  amount  is  being 
redeemed  and  the  net  asset  value  of  the 
shares  at  the  time  of  redemption  as  set 
forth  in  a  Fund's  prospectus.'* 

17.  No  CDSC  v«ll  be  imposed  on  (a) 
redemptions  of  shares  purchased  more 
than  a  specified  period  prior  to  their 
redemption  or  (b)  Deferred  Option 
shares  derived  from  reinvestment  of 
distributions.  Further,  no  CDSC  will  be 
imposed  on  any  amount  representing  an 
increase  in  the  value  of  a  shareholder's 
account  due  to  capital  appreciation.  In 
determining  the  applicability  and  rate  of 
any  CDSC,  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  capital  appreciation,  next 
of  shares  representing  reinvestment  of 
dividends  and  capital  gain  distributions, 
and  finally  of  shares  held  by  the 
shareholder  for  the  longest  period  of 
time. 

18.  The  Funds  request  the  ability  to 
waive  or  reduce  the  CDSC  in  the 
following  instances:  (a)  On  redemptions 
following  the  death  or  disability  of  a 
shareholder,  as  defined  in  Section 
72(m)(7)  of  the  Code;  (b)  in  connection 
with  mandatory  distributions  from  an 
IRA  or  other  qualified  retirement  plan; 

(c)  on  redemptions  pursuant  to  the 
Funds'  right  to  liquidate  accounts  or 
charge  an  annual  small  account  fee;  and 

(d)  upon  the  liquidation  or  dissolution 
of  a  Fund.  If  the  Funds  waive  or  reduce 
the  CDSC,  such  waiver  or  reduction  will 
be  uniformly  applied  to  all  offerees  in 
the  class  specified. 

19.  If  a  Fund  discontinues  any  waiver 
described  above,  the  disclosure  in  the 
Fund's  prospectus  will  be  appropriately 
revised.  Any  Deferred  Option  shares 
purchased  prior  to  the  termination  of 
such  waiver  would  be  able  to  have  the 
CDSC  waived  as  provided  in  such 
Fund's  prospectus  at  the  time  of  the 
purchase  of  such  shares. 

Applicants'  Legal  Analysis 


1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  multiple  classes  of 
shares  representing  interests  in  the 
Funds  might  be  deemed:  (a)  To  result  in 
the  issuance  of  a  "senior  security" 
within  the  meaning  of  section  18(g)  and 
thus  be  prohibited  by  section  18(f)(1): 


■•  Under  proposed  rule  6c-10  (Investment 
Company  Act  Release  No.  16619  (Nov.  2. 19988)). 
a  CDSC  payable  upon  redemption  is  based  on  the 
lesser  of  tbie  amount  that  represents  a  specified 
percentage  of  net  asset  value  of  the  shares  at  the 
time  of  purchase  or  the  amount  that  represents  tho 
same  or  a  lower  percentage  of  the  net  asset  value 
of  the  shares  at  the  lime  uf  redemption. 
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(b)  to  violate  the  equal  voting 
pr(»Qsions  of  section  18(i). 

2.  T^plicants  believe  that  the 
proposed  Multi-Class  System  would 
better  enable  the  Funds  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  Applicants 
assert  that  the  proposed  arrangement 
would  permit  the  Funds  to  facilitate 
both  the  distribution  of  their  securities 
and  provide  investors  with  a  broader 
choice  as  to  the  method  of  purchasing 
shares  without  assuming  excessive 
accounting  and  bookkeeping  costs  or 
unnecessary  investment  risl«. 
Moreover,  applicants  state  that  owners 
of  shares  may  be  relieved  under  the 
Multi-Class  System  of  a  portion  of  the 
fixed  costs  normally  associated  with 
mutual  funds  since  such  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  would  otherwise 
be  the  case. 

3.  Applicants  believe  that  the 
proposed  Multi-Class  System  does  not 
raise  any  of  the  legislative  concerns  that 
section  18  of  the  Act  was  designed  to 
address.  The  Multi-Class  System  will 
not  increase  the  speculative  character  of 
the  shares  of  the  Funds.  The  proposed 
arrangement  does  not  involve 
borrowing,  nor  will  it  affect  the  Funds' 
existing  assets  or  reserves. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 
1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  the  same  Fund  will  relate 
solely  to;  (a)  the  differences  in  the 
distribution  fees  payable  by  a  Fund  to 
the  Distributor  attributable  to  each  class 
pursuant  to  the  12b-l  Plans  adopted 
and  proposed  to  be  adopted  by  the 
Fund,  or  differences  in  fees  payable  by 
each  class  under  a  Shareholder  Services 
Plan  that  may  be  adopted  and  operated 
'J\  the  future  in  the  manner  prescribed 
A)y  condition  16  below;  (b)  each  cla.ss 
may  bear  different  Class  Expenses 
which  shall  be  limited  to:  (i)  Transfer 
agency  fees  (including  the  incremental 
cost  of  monitoring  a  CDSC  applicable  to 
a  specific  class  of  shares],  (ii)  printing 
and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders  of  a  specific  class,  (iii)  SEC 
and  blue  sky  registration  fees  inciured 
by  a  class  of  shares,  (iv)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class,  (v)  litigation  or  other 


legal  expenses  relating  to  a  specific  class 
of  share,  (vi)  trustees'/directors'  fees  or 
expenses  incurred  as  a  result  of  issues 
relating  to  a  specific  class  of  shares,  (vii) 
accounting  fees  and  expenses  relating  to 
a  specific  class  of  shares,  and  (viii)  any 
other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order;  (c)  each  class  will 
vote  separately  with  respect  to  a  Fund's 
12b-l  Plan;  (d)  each  class  may  have 
different  exchange  privileges;  and  (e) 
the  designation  of  each  class  of  shares 
of  a  Fund. 

2.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Board  of 
Trustees,  including  a  majority  of  the 
Trustees  which  are  not  interested 
persons  of  the  Fund.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses 
shall  provide  to  the  Board  of  Trustees, 
and  the  Trustees  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

3.  The  Trustees  of  each  of  the  Funds, 
including  a  majority  of  the  independent 
Trustees,  will  approve  the  subsequent 
creation  of  any  additional  class  of 
shares.  The  minutes  of  the  meetings  of 
the  Trustees  of  the  Fund  regarding  the 
deliberations  of  the  Trustees  with 
respect  to  the  approval  necessary  to 
implement  the  Multi-Class  system  will 
reflect  in  detail  the  reasons  for  the 
Trustees'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  both  the  Funds  and 
their  respective  shareholders. 

4.  On  an  ongoing  basis,  the  Trustees 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts  of 
interest  among  any  outstanding  classes 
of  shares.  The  Trustees,  including  a 
majority  of  the  independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The  Adviser 
and  the  Distributor  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises,  the  Adviser  and  the  Distributor  at 
their  own  costs  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

5.  The  Trustees  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 


servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
service  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  service  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
service  of  a  particular  class  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
distribution  and  service  payments 
relating  to  any  particular  class  of  shares 
will  be  borne  exclusively  by  that  class 
and  except  that  any  Class  Expenses  will 
be  borne  exclusively  by  the  applicable 
classes  of  shares. 

7.  The  methodology  ani  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the 
various  classes  have  been  reviewed  by 
an  expert  (the  "Expert").  The  Exp)ert  has 
rendered  a  report  to  the  applicants, 
which  has  been  provided  to  the  staff  of 
the  SEC,  stating  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  maimer  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  39(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  (which 
the  Funds  agree  to  make),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  SEC,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
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on  policies  and  procedures  placed  in 
operation,"  and  the  ongoing  reports  will 
be  "reports  on  the  policies  and 
procedures  placed  in  operation  and  test 
of  operating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  (the  "AICPA"),«s  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  7  above  and  will  be  concurred 
with  by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  7  above. 
Applicants  will  take  immediate 
corrective  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

9.  The  prospectus  for  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  each  class  may  appropriately  be  sold 
to  particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  a 
Fund  to  agree  to  conform  to  such 
standards.  Such  compliance  standards 
will  require  that  all  investors  eligible  to 
purchase  Institutional  Shares  will  be 
sold  only  Institutional  Shares,  and  all 
investors  eligible  to  purchase  Non- 
Institutional  Shares  or  Financial  Shares 
will  be  sold  only  Non-Institutional 
Shares  or  Financial  Shares. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multi-Class  System  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  Trustees. 

12.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  other  than 
Institutional  Shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 


shares  are  offered  through  each 
prospectus.  Institutional  Shares  will  be 
offered  solely  pursuant  to  a  separate 
prospectus.  The  prospectus  for 
Institutional  Shares  will  disclose  the 
existence  of  the  Fund's  other  classes, 
and  the  prospectus  for  the  Fund's  other 
classes  will  disclose  the  existence  of 
Institutional  Shares  and  will  identify 
the  persons  eligible  to  purchase 
Institutional  Shares.  Each  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  each 
class  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations. 
Information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  resp)ective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares, 
except  Institutional  Shares.  Advertising 
materials  reflecting  the  expenses  or 
performance  data  for  Institutional 
Shares  will  be  available  only  to  those 
persons  eligible  to  purchase 
institutional  Shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of  a 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares,  except  Institutional  Shares, 
separately. 

13.  Applicants  acknowledge  that  the 
grant  of  tne  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Fimds  may  make  pursuant  to  their 
12b-l  Plans  or  any  Shareholder 
Services  Plans  in  reliance  on  the 
exemptive  order. 

14.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (see  Investment  Com{>any  Act 
Release  No.  16619  (Nov.  2. 1988)).  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted  or 
amended. 

15.  Applicants  will  comply  with 
section  19(a)  and  rule  19a-l  under  the 
Act,  including  the  provisions  requiring 
dividend  payments  that  include  a  return 
of  capital  to  be  accompanied  by  a 
written  statement  clearly  indicating  that 
investors  are  receiving  a  return  of 
capital  and  identifying  what  portion  of 
the  payment  is  a  return  of  capital. 

16.  If  in  the  future  any  investment 
company  adopts  a  shareholder  services 
plan  that  is  not  a  12b-l  Plan,  such 


shareholder  services  plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
exp>enditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

For  the  SEC,  by  the  Division  of  Investment 
Management  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-2829  Filed  2-7-94;  8:45  am) 
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[Rei.  No.  IC-20048;  Na  811-1671] 

The  Travelers  Fund  B-1  For  Variable 
Contracts  February  1, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANT:  The  Travelers  Fund  B  For 
Variable  Contracts  ("Applicant"). 
RELEVANT  1»40  ACT  SECTION:  Order 
requested  under  Section  8(f)  of  the  1940 
Act. 

SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILJNQ  DATE:  The  application  was  filed 
on  December  8, 1993  and  amended  on 
January  26,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  AppHcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  28, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestors'  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW..  Washington,  DC  20549.  Applicant, 
One  Tower  Square,  Hartford, 
Connecticut  06183. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  on 
(202)  272-2676.  or  Michael  V.  Wible. 
Special  Counsel,  on  (202)  272-2060. 
Office  of  Insurance  Products  (Division 
of  Investment  Management). 
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SUPPLEMENTARY  INFORMATION:  Following 

is  a  summary  of  the  application;  the 

complete  application  is  available  for  a 

fee  from  the  SEC's  Public  Reference 

Branch. 

APPLICANT'S  REPRESENTATIONS: 

1.  Applicant,  a  diversified  open-end 
management  company,  is  a  Separate 
Account  formed  under  Connecticut 
insurance  laws  by  The  Travelers 
Insurance  Company  ("Travelers"),  a  life 
insurance  company  domiciled  in 
Connecticut. 

2.  On  June  10. 1968,  Applicant  filed 

a  Notice  of  Registration  on  Form  N-8B- 
1  under  Section  8(b)  of  the  1940  Act 
(File  No.  811-2583)  and  a  Registration 
Statement  on  Form  S-5  under  the 
Securities  Act  of  1933  (File  No.  2- 
54173)  to  register  units  of  interest  of 
variable  annuity  contracts  ("Contracts"). 
Applicant's  Registration  Statement 
became  effective  on  December  18.  1968 
and  the  initial  public  offering 
commenced  on  that  date. 

3.  On  November  19. 1993.  the 
Contracts  were  exchanged  for  another 
Travelers'  variable  annuity  contract 
("New  Contract")  pursuant  to  an  offer  of 
exchange  extended  by  Travelers  to 
Contractowners  on  September  10,  1992. 
All  Contractowners  contacted  either 
consented  to  the  offer  to  exchange  or 
surrendered  their  contracts.  The  New 
Contract  has  as  an  investment  option 
The  Travelers  Growth  and  Income  Stock 
Account  for  Variable  Annuities 
("Account  OS").  Account  OS  is  an 
investment  company  with  identical 
investment  objectives,  adviser  and 
management  fees  as  the  Applicant.  The 
charges  under  the  New  Contract  are 
equal  to  or  lower  than  those  under  the 
existing  Contract.  All  units  in  Applicant 
held  under  the  exi.sting  contracts  were 
exchanged  for  units  of  equal  value  in 
Account  OS  under  the  New  Contract. 
The  offer  of  exchange  was  made  in 
compliance  with  Rule  lla-2  under  the 
1940  Act.  All  portfolio  securities  of  the 
Applicant  were  transferred  to  Account 
GS.  valued  on  the  basis  of  net  asset 
values  of  the  securities  as  determined  in 
accordance  with  the  methods  set  forth 
in  the  Statement  of  Additional 
Information  of  the  Applicant  and 
Account  GS.  No  brokerage  commissions 
were  paid.  The  transfer  of  portfolio 
securities  was  made  pursuant  to  a 
Commission  order  under  section  17(b) 
granting  an  exemption  from  Section 
17(a)  of  the  1940  Act.  (Release  No.  IC- 
19232,  File  No.  812-8172.) 

4.  As  of  November  18,  1993, 
Applicant  had  1,769,541.5358  units  of 
interest  outstanding  and  net  assets  of 
$13,238,482.89.  representing  7,467170 
Contracts  issued  prior  to  December  23, 


1983  and  7.289487  Contracts  issued 
subsequent  to  that  date. 

5.  Any  expenses  connected  with  the 
offer  of  exchange  of  the  liquidation  of 
the  Applicant  will  be  paid  by  Travelers. 

6.  Applicant  has  no  remaining  assets, 
and  no  debts  or  liabilities  remain 
outstanding.  No  distributions  were 
made  to  Applicant's  securityholders. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding.  There  are 
no  securityholders  of  Applicant. 

7.  Applicant  is  not  now  engaged  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

8.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

9.  Travelers  intends  to  notify  the 
Connecticut  and  New  York  Insurance 
Departments,  each  having  approved  the 
transfer  of  assets,  that  it  no  longer 
intends  to  utilize  the  Applicant  as  a 
separate  account. 

10.  Applicant  has  made  on  a  timely 
basis  all  filings  on  Form  N-SAR 
required  under  the  1940  Act. 
Applicant's  last  filing  on  Form  N-SAR 
for  the  period  ended  June  30.  1993,  was 
made  on  or  before  August  30,  1993. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-2828  Filed  2-7-94;  8:45  am) 
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[Release  No.  34-33558;  File  No.  SR-NSCC- 
93-14] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  on  a 
Temporary  Basis  of  a  Proposed  Rule 
Change  Extending  a  Pilot  Program 
Relating  to  the  Handling  of  Physical 
Securities  and  Paper  Transactions  for 
Participants  Located  in  New  York  City 

January  31. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  23.  1993.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 


On  January  27. 1994  NSCC  filed  an 
amendment  to  the  proposal. ^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  {}ersons  and  to  grant     >- 
accelerated  approval  of  the  proposed 
rule  change  on  a  temporary  basis 
through  January  31, 1995.  This  approval 
order  supersedes  a  previous  order  that 
approved  the  pilot  program  until  April 
30, 1994.3 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
NSCC  (1)  to  continue  to  operate  the 
pilot  program  relating  to  the  handling  of 
physical  securities  and  paper 
transactions  for  participants  located  in 
New  York  Qty  and  (2)  to  expand  the 
program  to  offer  limited  money 
settlement  services  to  two  participants. 

II.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Background 

On  April  26.  1993,  the  Commission 
approved  until  April  30,  1994,  NSCC's 
proposed  rule  change  that  established 
its  pilot  program  to  provide  direct 
clearing  type  services  for  participants 
located  in  New  York  City  ("New  York 
Window"  or  "NYW").«  NSCC  was  asked 
by  several  participants  to  provide  such 
services  because  New  York  City 
participants  have  been  experiencing  a 


<lSU.S.C7Bs(b)(l)(198a). 


2  As  explained  below,  the  amendment  modified 
the  proposal  to  seek  approval  to  offer  the  limited 
money  settlement  services  to  two  participant.  Letter 
from  Karen  1„  Saperstein.  Vice  President/Director  of 
L«gal  and  Associate  General  Counsel.  NSCC,  to 
lerry-  W.  Carpenter.  Branch  Chief.  Division  of 
Market  Regulation.  Commission  (January  27. 1994). 

3  Securities  Exchange  Act  Release  No.  32221 
(April  26,  1993).  58  FR  26570  (File  No.  SR-NSCC- 
93-03]  (order  approving  pilot  program  on  a 
temporary  tiasis  until  April  30.  1994). 

<  For  a  detailed  description  of  the  NYW  program 
and  a  discussion  of  the  various  legal,  regulatory, 
and  operational  issues,  refer  to  Securities  Exchange 
Act  Release  No.  32221  supra  note  3. 
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continual  decline  in  their  activities 
associated  with  the  processing  of 
physical  securities.  This  decline  in 
activities  is  a  result  of  the  Increasing 
depository  eligibility  of  securities  that 
previously  had  been  settled  physically. 
Consequently,  these  participants  no 
longer  find  it  desirable  to  maintain  their 
own  window  operations.  NSCC 
originally  requested  approval  of  the 
NYW  program  on  a  pilot  basis  because 
NSCC  was  seeking  to  operate  the 
individual  participants'  window 
programs  at  NSCC  After  operating  the 
pilot  for  a  period  of  time,  NSCC  was  to 
evaluate  the  program  to  determine 
whether  any  changes  should  be  made 
and  whether  to  expand  and  standardize 
the  operations.  NSCC  is  still  in  the 
process  of  evaluating  the  N^"W  program 
and  at  this  time  is  not  ready  to 
implement  a  standardized,  proprietary 
program  to  replace  the  individual 
participants'  operations.*  Therefore, 
NSCC  is  requesting  that  the  NYW  pilot 
program  be  extended. 

2.  Limited  Money  Settlement  Service 

At  the  request  of  a  participant,  NSCC 
studied  the  feasibility  of  providing 
limited  money  settlement  services. 
NSCC  found  that  it  is  feasible  to  provide 
such  services  and,  therefore,  will 
provide  the  following  limited  money 
settlement  services  to  two  participants 
en  a  limited  basis. & 

To  the  extent  that  the  NYW  processes 
"receives"'  that  result  in  next-day  funds 
debits  for  each  participant,  NSCC  will 
issue  a  check  in  payment  of  such  debits. 
NSCC  will  not  issue  such  checks  until 
it  has  verified  the  receipt  of  same-day 
funds  from  each  participant  in  an 
amount  equal  to  the  gross  amount  of 
each  participant's  pwyment  obligations 
for  that  day.  To  the  extent  that  the  NYW 
processes  "deliveries"  that  result  in 
next-day  funds  credits  for  each 
participant,  NSCC  will  pay  each 
participant  the  aggregate  amount  of  all 
checks  received  and  deposited  by  NSCC 
for  the  participant  each  day.  The 
payments.will  be  made  in  same-day 
^Jnds  on  the  day  following  receipt  and 
deposit  by  NSCC  of  the  checks.  To  the 
extent  that  receives  or  deliveries 


>  NSCC  is  planning  to  iinpleinent  a  proprietary 
New  York  Window  program  during  the  iSird 
quarter  of  19*M.  which  vinll  neceuilaie  the  Tiling  of 
a  proponed  rule  change  under  section  19(b)(2)  of  the 
Act  TelephoDe  conversation  between  Karen 
i>aperstein.  Vice  PresidentAJirPrtor  of  Lejial  and 
Associate  General  Coutvsel.  NSCC  and  jerry  W. 
Carpenter.  Branch  Chief,  and  Peter  R.  Getaghty, 
Allorrey.  Division  of  S4arket  Regulation. 
Commission  (January  26. 1994). 

■  Prior  to  Its  ^ni;ary  27, 1994.  amendment,  NSCC 
had  requested  that  it  be  allowed  to  offer  limited 
money  settlement  services  to  one  participant.  Refer 
lo  note  2  and  accompanying  te.xt. 


processed  by  the  NYW  result  in  same- 
day  funds  debits  and  credits,  the  wire 
transfers  will  continue  to  be  made 
directly  between  the  NYW  participants 
and  the  other  parties  to  the  transactions. 

NSCC  has  stated  that  the  proposed 
rule  change  will  be  implemented 
consistent  with  NSCC's  statutory 
obligation  under  section  17A  of  the  Act 
to  safeguard  securities  and  funds  in 
NSCC's  custody  or  control. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  a  burden  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(a)(l)(B)  of  the  Act  sets 
forth  Congress  findings  that  inefficient 
procedures  for  clearance  and  settlement 
of  securities  transactions  impose 
unnecessary  costs  on  investors  and 
persons  faciHtating  transactions  by  and 
acting  on  behalf  of  investors.^  The 
Commission  reasserts  its  belief,  as  stated 
in  the  previous  New  York  Window 
approval  order,  that  NSCC's  proposed 
pilot  program  should  help  minimize 
inefficient  procedures  employed  by 
individual  New  York  City  participants 
by  concentrating  these  operations  in  one 
centralized  facility. a  In  addition,  the 
Commission  also  believes  that  the 
limited  money  settlement  service 
should  provide  a  more  efficient 
mechanism  by  which  the  two 
participants  can  settle  their  debits  and 
credits  generated  by  the  NYW 
processing. 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.'  The 
Commission  believes  that  the  safety 
procedures  established  for  the  pilot 
program  and  approved  in  the  previous 
New  York  Window  approval  order  ><> 
continue  to  enable  NSCC  to  meet  its 
obligations  under  the  Section  17A  of  the 
Act.  In  addition,  the  Commission 
believes  the  safeguards  NSCC  will 
employ  in  providing  limited  money 


'  15  use  ■'tkj-l(aKlHB). 
»  Supra  note  3. 
•  15  use.  78q  1(b)(3)(F). 
^o  Supra  note  3. 


settlement  services  to  the  two 
participants  also  enable  NSCC  to  fulfill 
its  safeguarding  obligations.  For 
example,  NSCC  will  not  make  any 
payment  on  behalf  of  or  to  the  limited 
money  settlement  services  participants 
until  NSCC  has  received  funds 
sufficient  to  cover  the  amount  of  NSCC's 
payment. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  Commission  has  previously 
published  notice  of  and  has  approved 
the  NYW  pilot  program.  NSCC's 
previous  proposed  rule  change  did  not 
generate  any  comment  letters,  and  none 
are  exp>ected  on  this  proposal.  The 
limited  money  settlement  services  have 
not  been  previously  noticed  or 
approved;  however,  the  Commission 
does  not  believe  the  services  raised  any 
controversial  issues.  In  addition, 
accelerated  approval  will  allow  the  two 
participants  to  begin  utilizing  the  new 
service  immediately  and  to  begin 
benefitting  from  the  efficient  and 
centralized  payment  procedures 
provided  by  NSCC.  During  the 
temporary  approval  period,  NSCC  will 
continue  to  evaluate  the  New  York 
Window  program  and  the  limited 
money  settlement  services. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  v«itten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20.549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549,  and  at  the 
principal  offices  of  NSCC.  All 
submissions  should  refer  to  File  No. 
SR-NSCC-9^14  and  should  be 
submitted  bv  March  1,  1994. 
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V.  Conchtsion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
NSCX>-93-14)  be,  and  hereby  is. 
approved  until  January  31, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  12 

KUrgaret  H.  McFarUnd, 

Deputy  Secretary. 

IFR  Doc  94-2827  Filed  2-7-94;  8:45  am) 
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SELECTIVE  SERVICE  SYSTEM 

Fonn  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  form  has  been 
submitted  to  the  O^ice  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35): 

SSS  Form— 404 

Title:  Potential  Board  Member 
Information  Sheet. 

Need  and/or  Use:  Is  used  to  identify 
individuals  willing  to  serve  as  members 
of  local,  appeal  or  review  boards  in  the 
Selective  Service  System. 

Respondents:  Potential  board 
members. 

Burden:  A  burden  of  15  minutes  or 
less  on  the  individual  respondent. 

Copies  of  the  above  identified  form 
can  be  obtained  upon  written  request  to 
the  Selective  Service  System,  Reports 
Clearance  OfTicer,  1515  Wilson 
Boulevard.  Arlington.  VA  22209-2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  die  form 
should  be  sent  within  30  days  of 
pubhcation  of  this  notice  to  the 
Selective  Service  System,  Reports 
Clearance  Officer.  Arlington.  VA  22209- 
2425. 

A  copy  of  the  comments  should  be 
sent  to  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  room  3235, 
Washington,  DC  20503. 

Dated:  February  1. 1994. 
G.  Huntiiigtoa  Banister, 

Acting  Director. 

IFR  Doc  94-2832  Filed  2-7-94;  8:45  ami 
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TENNESSEE  VALLEY  AUTHORfTY 

En  vlronmental  Impact  Statement 
Integrated  Resource  Plan 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TV A)  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  its  Integrated  Resource  Plan  (IRP)  in 
concert  with  the  preparation  of  the  IRP. 
The  IRP  will  establish  TVA's  long-range 
energy  strategy  and  will  meet  the 
requirements  of  section  1 1 3  of  the 
Energy  Policy  Act.  Public  Law  Na  102- 
486.  The  IRP  will  evaluate  the  means  of 
providing  electric  energy  services, 
including  demand-side  management 
programs,  to  meet  the  demand  for  future 
electric  energy  services  by  TVA's 
customers.  The  EIS  will  consider  the 
potential  environmental  impacts  of 
alternative  energy  resource  strategies. 
TVA  is  inviting  comments  on  the  scope 
of  the  EIS  analyses. 
DATES:  Comments  on  the  scope  of  the 
EIS  must  be  received  on  or  before 
December  5, 1994.  A  number  of  public 
meetings  will  be  held  to  obtain 
comments  on  the  scope  of  the  EIS  and 
to  provide  information  about  TVA's  IRP 
process.  The  locations  and  times  for 
these  meetings  will  be  announced  later. 
TVA  encourages  those  wishing  to 
provide  comments  to  do  so  as  early  as 
possible. 

ADDRESSES:  Written  comments  should 
be  sent  to  Dale  Wilhelm.  Manager  of 
NEPA/IRP,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  WT  8C 
Knoxvilie,  Tennessee  37902. 
FOR  FURTHER  MFORMATKM  COfTTACT: 
Lynn  Maxwell.  Manager  of  Resource 
Planning.  Tennessee  Valley  Authority, 
1101  Market  Street,  MR  5D. 
Chattanooga,  Tennessee  37402, 
telephone  (615)  751-2539. 

SUPPLEMENTARY  INFORMATION: 

TVA  Power  Systen 

TVA  is  an  agency  and  instrumentality 
of  the  United  States,  charged  by 
Congress  with  promoting  the  proper  use 
and  conservation  of  the  resources  of  the 
Tennessee  Valley  region.  One 
component  of  TVA's  regional 
development  program  is  the  generation, 
transmission,  and  sale  of  electric  energy. 
TVA  operates  one  of  the  largest  electric 
power  systems  in  the  country, 
producing  four  to  five  percent  of  all  the 
electricity  in  the  Nation. 

TVA's  power  system  serves  about 
eight  million  people  in  a  seven-State 
region.  The  TVA  Act  requires  the  TVA 
power  system  to  be  self-supporting  and 


operated  on  a  nonprofit  basis  and 
directs  TVA  to  sell  power  at  rates  as  low 
as  are  feasible. 

Dependable  capacity  on  the  TVA 
power  system  is  about  25  million 
kilowatts,  and  consists  of  approximately 
58  percent  coal.  21  percent  bydro 
(including  the  pumped  storage  unit  and 
certain  units  operated  by  the  U.S.  Army 
Corps  of  Engineers).  13  percent  nuclear, 
and  8  percent  comlnistion  turbines. 
TVA  expects  to  initiate  operations  at 
Unit  1  of  its  Watts  Bar  Nuclear  Plant 
and  to  recommence  operations  at  Unit  3 
of  its  Brov^ns  Ferry  Nuclear  Plant  in  the 
near  fiitiue.  TVA  transmits  electricity  it 
generates  over  16,000  miles  of 
transmission  lines  to  160  local 
municipal  and  rural  cooperative  electric 
systems  ("distributors"  of  TVA  power) 
which  in  turn  retail  the  power  to 
individual  consumers  (homes,  factories, 
schools,  hospitals,  etc.).  TVA  also 
directly  serves  68  large  industries  and 
Federal  installations.  Like  other  utility 
systems,  TVA  has  power  interchange 
agreements  with  the  utilities 
surrounding  its  region,  and  it  purchases 
and  sells  power  on  an  economy  basis 
almost  daily. 

Previoiis  Energy  Planning  Activities 

TVA  has  employed  a  largely  internal 
integrated  resource  planning  and  study 
process  for  many  years.  Information 
from  this  process  has  been  used  to 
propose  energy  resource  decisions. 
Under  the  1992  Energy  Policy  Act.  TVA 
is  directed  to  continue  employing  an 
integrated  planning  process.  This  Act 
also  requires  TVA  to  provide 
distributors  of  TVA  power  an 
opportunity  to  participate  in  the 
process. 

TVA  prepares  individual 
environmental  reviews  under  the 
National  Environmental  Policy  Act 
(NEPA)  for  proposed  energy  decisions. 
As  appropriate,  information  from  TVA's 
IRP  analyses  is  used  in  these 
environmental  reviews.  TVA  has 
committed  to  employing  a  public  IRP 
process  and  has  decided  that  use  of  the 
EIS  process  under  NEPA  would  be  an 
appropriate  means  of  obtaining  pubhc 
involvement  in  the  planning  and 
decisionmaking  processes.  Preparing  an 
IRP  EIS  will  also  promote  consideration 
of  the  environmental  impacts  of 
alternatives,  and  ml]  allow  TVA  to  use 
the  IRP/EIS  with  other  NEPA  reviews 
for  future  specific  energy  decisions  or 
projects. 

Propoeed  HtP/EIS 

An  "IRP"  is  simply  a  plan  which 
broadly  identifies  the  actions  a  utility 
anticipates  undertaking  to  meet 
demands  for  electric  service  and  to 
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achieve  its  long-term  objectives  or  goals. 
The  most  important  objective  for  TVA's 
IRP  is  to  maintain  and  enhance  its 
competitiveness.  TVA  views 
"competitiveness"  broadly  and  believes 
it  has  a  number  of  components, 
including  charging  rates  for  the 
electricity  it  generates  that  will  be 
among  the  lowest  in  the  Nation, 
providing  reliable  service  that  meets  its^ 
customers'  needs,  ensuring  that  its 
activities  are  cost  effective  and  produce 
value  for  its  cxistomers,  promoting 
sustainable  economic  growth  in  the 
TVA  region,  and  accomplishing  all  of 
the  above  consistent  with  TVA's  goal  of 
being  an  environmental  leader. 

In  general,  TVA  expects  the  IRP/EIS 
to  address  the  demand  for  power  on  the 
TVA  system  (how  much  electricity  TVA 
will  be  called  upon  to  provide  in  the 
future),  the  value  of  various  resource 
options  to  TVA's  customers,  the  means 
of  meeting  that  demand  (alternatives), 
and  the  potential  environmental, 
economic,  and  operating  effects  of  those 
means.  The  IRP/EIS  will  project  future 
energy  demands  over  at  least  a  25-year 
period.  These  projections  will  be  made 
through  "load  forecasts"  and  the  IRP/ 
EIS  will  explain  how  these  are 
conducted.  In  addition,  the  IRP  will 
include  a  short-term  action  plan  that 
will  identify  actions  or  activities  which 
should  be  undertaken  to  meet  IRP 
milestones  or  preserve  energy  options. 

The  IRP/EIS  will  identify  and  address 
the  energy  resources  on  the  TVA  system 
including  existing  resources  and  those 
which  are  currently  under  construction. 
Based  on  the  results  of  the  IRP/EIS,  TVA 
may,  for  example,  decide  to  operate  an 
existing  resource  differently  or  not 
operate  it,  or  may  decide  to  accelerate, 
modify,  or  cancel  ongoing  energy 
resource  construction  projects.  In  the 
interim.  TVA  will  continue  to  serve  its 
customers. 

At  this  time,  we  anticipate  that  the 
IRP/EIS  process  will  focus  on  at  least 
three  important  areas:  (1)  Demand-side 
management  measures  and 
electrotechnologies  that  will  promote 
more  efficient  use  of  energy;  (2) 
generating  resources,  including  restart 
of  Browns  Ferry  Unit  1,  completion  of 
TVA's  Watts  Bar  Nuclear  Plant  Unit  2 
and  Bellefonte  Nuclear  Plant  Units  1 
and  2.  and  major  improvement  projects 
at  fossil  and  hydro  plants;  and  (3)  new 
technologies  on  both  the  supply  and 
demand  side  such  as  clean  coal 
technologies,  biomass  generation, 
improved  lighting,  more  efficient 
motors,  and  electric  vehicles.  The  IRP/ 
EIS  will  consider  such  things  as  the 
potential  effects  of  non-utility 
generation  and  dispersed  power,  the 
Clean  Air  Act  Amendments  of  1990  and 


other  significant  legislation,  fuel  prices, 
and  conservation  penetration  rates. 

Environmental  effects  of  a  range  of 
alternative  energy  strategies  will  be 
addressed  in  the  IRP/EIS  and  compared 
to  one  another.  Because  of  the 
programmatic  nature  of  the  proposal 
and  review  process.  TVA  anticipates 
that  the  environmental  effects  which  are 
exdinined  will  be  those  that  are  regional 
national,  or  global  in  scale  or  which  are 
generic.  This  would  include  such 
potential  environmental  effects  and 
issues  as  emissions  of  greenhouse  gases, 
acid  rain,  other  air  quality  concerns, 
water  quality  effects,  waste  generation 
and  disposal,  and  pollution  prevention. 
Socioeconomic  impacts  within  the 
region  that  may  result  firom  alternative 
energy  strategies  would  also  be 
considered.  The  more  site-specific 
effects  (those  which  depend  on  the 
specific  location  of  a  proposed  action 
such  as  the  construction  of  a  new 
generating  facility)  will  not  be 
addressed  in  detail  or  not  at  all.  This 
would  include  such  things  as  potential 
effects  on  wetlands,  floodplains,  prime 
farmlands,  threatened  and  endangered 
species,  and  cultural  resources. 

Scoping  Process 

TVA  is  interested  in  receiving 
comments  on  the  areas  and  issues 
identified  above,  and  the  scope  of  the 
IRP/EIS.  TVA  specifically  requests 
comments  on:  (1)  TVA's  overall 
approach  to  the  IRP  process.  (2)  the 
kinds  of  alternatives  which  should  be 
evaluated  in  the  IRP/EIS,  (3)  the 
significant  environmental  impacts  and 
issues  which  should  be  assessed  in  the 
IRP/EIS,  and  (4)  the  environmental 
impacts  and  issues  which  should  be 
considered  unimportant  or  insignificant 
for  the  IRP/EIS. 

It  is  important  the  TVA's  customers 
and  all  of  those  interested  in  planning 
the  energy  future  of  the  Tennessee 
Valley  region  participate  in  the  IRP/EIS 
process.  As  part  of  both  the  scoping  and 
draft  EIS  review  processes.  TVA  intends 
to  seek  out  the  views  of  and  meet 
regularly  with  representatives  of 
"stakeholder"  groups  interested  in  the 
energy  and  environmental  future  of  the 
Valley.  In  addition,  numerous 
opportunities  will  be  made  available  to 
the  general  public  to  provide  input  into 
and  comments  on  the  IRP/EIS  as  it 
proceeds. 

Following  completion  of  scoping,  a 
Draf^  IRP/EIS  will  be  prepared  and 
released  for  public  review  and 
comment.  Notice  of  the  availability  of 
this  draft  will  be  announced,  comments 
on  the  draft  solicited,  and  information 
about  additional  public  meetings/ 
hearings  will  be  published  at  a  future 


date.  TVA  contemplates  releasing  a 
Final  EIS  and  IRP  in  late  1995. 

Dated:  )anuary  31. 1994. 
Ronald  L.  Ritscfaard, 
Vice  President/Senior  Scientist. 
(FR  Doc.  94-2524  Filed  2-7-94;  8:45  am) 
BH.LINQ  coot  tiab-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
28,1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49386. 

Date  filed:  January  26. 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  668 
Amend  Rounding  Procedure  for  China. 

Proposed  Effective  Date:  February  1 . 
1994. 

Docket  Number:  49387. 

Date  filed:  January  27, 1994. 
-  Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Fares  0425  dated 
January  25, 1994  Reso  015h,  USA  Add- 
Ons. 

Proposed  Effective  Date:  April  1 , 
1994. 

Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
IFR  Doc.  94-2780  Filed  2-7-94;  8:45  am] 
BtLUNO  COOe  4910-a2-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  the  Week  Ended 
January  28, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  f>eriod  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49383. 

Date  filed:  January  24,  1994. 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  22, 1994. 

Description:  Application  of  Air  Pacific 
Limited,  pursuant  to  Section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations 
requests  amendment  of  its  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
foreign  air  transportation  with  respect  to 
persons,  property  and  mail  between 
points  in  the  United  States  and  Points 
in  Fiji. 

Docket  Number:  43430. 

Date  filed:  January  24, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  22, 1994. 

Description:  Application  of  Trans 
World  Airlines,  Inc.,  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations  applies  for  renewal  of 
that  authority  listed  in  its  certificate  of 
public  convenience  and  necessity  Route 
147  that  is  scheduled  to  expire  on 
September  17, 1994. 

Docket  Numba-:  45810. 

Date  filed:  Januarj'  28,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  25, 1994. 

Description:  Amendment  of  Qantas 
Airways  Limited  to  its  Application  for 
Amendment  of  its  Foreign  Air  Carrier 
Permit  to  perform  foreign  transportation 
between  the  United  States  and 
Australia. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
|FR  Doc  94-2781  Filed  2-7-94;  8:45  am| 
BILUNO  COK  4»10-U-P 


Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
rpports,  and  recordkeeping  requirements 
imposed  upon  the  public  whi«~h  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35). 

DATES:  January  31,  1994. 
ADDRESSES:  Written  comments  on  the 
EKDT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503,  (202)  395-7340. 


If  you  anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
Immediately. 

FOR  FURTHER  INFOfiMATKJN  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Ehvision,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  36&-4735. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrj'ing  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
January  31,  1994: 

DOT  No.  3884. 

O.Vffl  No.  2130-0534. 

Administration:  Federal  Railroad 
Administration. 

Title:  Grade  Crossing  Signal  System 
Safety  Regulations. 

Need  for  Information:  The  Rail  Safety 
Improvement  Act  of  1988  required  the 
issuance  of  rules,  regulations,  orders 
and  standards  to  ensure  the  safe 
maintenance,  inspection  and  testing  of 
signal  systems  and  devices  at  railroad 
highway  grade  crossings. 

Proposed  Use  of  Information:  The 
information  will  provide  accurate  data 
regarding  instances  of  grade  crossing 
activation  failures,  and  will  be  used  by 
FRA  to  craft  better  solutions  to  the 
problems  of  grade  cros-sing  device 
malfunctions. 

Frequency:  On  occasion,  one  time, 
recordkeeping. 

Burden  Estimate:  218,762  hours. 

Respondents:  Railroads. 

Form(s):  FRA-F-6180.83  and  FRA-F- 
6180.87. 

Average  Burden  Hours  Per  Response: 
17  minutes  reporting;  299  hours 
recordkeeping. 

ZXJT  No.  3885. 


OMB  No.  2106-0015. 

Administration:  Office  of  the 
Secretary. 

Title:  Airline  Employee  Protection 
Program. 

Need  for  Information:  Section  43  of 
the  Airline  Deregulation  Act  of  1978 
established  an  employee  protection 
program.  After  a  determinatioa  by  DOT 
that  an  air  carrier  has  undergone  a 
qualifying  dislocation,  the  Secretary  of 
Labor  gives  financial  assistance  to 
certain  employees  of  the  carrier. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine  if 
a  qualifying  dislocation  has  occurred 
and  to  assess  an  applicant's  eligibility 
for  benefits. 

Frequency:  One  time. 

Burden  Estimate:  45  hours. 

Respondents:  Former  and  present 
airline  employees. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
3  hours  reporting. 

DOT  No:  3886. 

OMB  No:  2137-0047. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Information  Collection 
Requirements  for  Hazardous  Liquid  and 
Carbon  Dioxide  Pij)eline  Operators. 

Need  for  Information:  Title  49  CFR 
part  195  prescribes  operation  and 
maintenance  procedures  for  hazardous 
liquid  and  carbon  dioxide  pipeline 
operators. 

Proposed  Use  of  Information  The 
information  will  be  used  by  RSPA  and 
State  inspectors  to  determine  operator 
compliance  with  pipeline  safety 
standards. 

Frequency:  On  occasion, 
recordkeeping. 

Burden  Estimate:  49,567  hours. 

Respondents:  Pipeline  operators. 

Form(s):  DOT  F  7000-1 . 

Average  Burden  Hours  Per  Response: 
1  hour  and  6  minutes  reporting:  235 
hours  recordkeeping. 

DOT  No:  3887. 

OAIB  No:  2137-0049. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Recordkeeping  Requirements 
for  Gas  Pipeline  Operators. 

Need  for  Information:  Title  49  CFR 
part  192  prescribes  the  operation  and 
maintenance  procedures  for  natural  and 
other  gas  pipwiine  facilities. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  RSPA  and 
State  inspectors  to  evaluate  operator 
compliance  with  pipeline  safety 
standards. 

Frequency:  Recordkeepiiig. 

Burden  Estimate:  1,143,517  hours. 

Respondents:  Gas  pipeline  operators. 
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Fonn(s):  None. 

Average  Burden  Hours  Per  Response: 
497  hours  and  11  minutes 
recordkeeping. 

DOT  No:  3888. 

OAfB  No.  2120-0571. 

Administration:  Federal  Aviation 
Administration. 

Title:  Alcohol  Misuse  Prevention 
Program  for  Personnel  Engaged  in 
Specified  Aviation  Activities. 

Need  for  Information:  The 
information  is  needed  to  respond  to 
regulations  promulgated  in  accordance 
with  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991 ,  enacted 
on  October  28. 1991. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  monitor 
industry  implementation  and 
compliance  with  the  FAA  Alcohol 
Misuse  Prevention  Program.  The 
information  will  also  be  used  to 
evaluate  the  effectiveness  of  the 
program. 

Frequency:  One  time,  on  occasion, 
annually. 

Burden  Estimate:  29,250  hours. 

Respondents:  Specified  aviation 
employers. 

Form(s):  FAA  Alcohol  Testing  MIS 
Data  Collection  EZ  Form;  FAA  Alcohol 
Testing  MIS  Data  Collection  Form,  DOT 
Breath  Alcohol  Testing  Form. 

Average  Burden  Hours  Per  Response: 
1  hour  and  48  minutes  reporting;  2 
hours  and  23  minutes  recordkeeping. 

DOT  No:  3889. 

OMB  No.  2137-0587. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Alcohol  Misuse  Prevention 
Program. 

Need  for  Information:  The  potential 
harmful  effect  of  alcohol  misuse  on  safe 
pipeline  operators  warrants  imposing 
comprehensive  alcohol  misuse  testing 
regulations  on  the  pipeline  industry. 
Title  49  CFR  part  199  requires 
information  collection  in  the  form  of  an 
alcohol  misuse  prevention  plan  and 
recordkeeping. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  RSPA  and 
State  agencies  to  monitor  alcohol 
misuse  programs  and  to  address 
compliance  and  enforcement  issues. 

Frequency:  Annual,  recordkeeping. 

Burden  Estimate:  26,354  hours. 

Respondents:  Pipeline  operators. 

Form(s):  RSPA  Alcohol  Testing  MIS 
Data  Collection  EZ  Form;  RSPA  Alcohol 
Testing  MIS  Data  Collection  Form.  DOT 
Breath  Alcohol  Testing  Form. 

Average  Burden  Hours  Per  Response: 
3  hours  and  6  minutes  reporting;  3 
hours  recordkeeping. 

DOT  No.  3890. 


OMB  No.  2125-0543. 

Administration:  Federal  Highway 
Administration. 

Title:  Controlled  Substance  and 
Alcohol  Testing. 

Need  for  Information:  Title  49  CFR 
part  382  prescribes  the  requirements  for 
drug  and  alcohol  testing  of  commercial 
motor  vehicle  drivers. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  FH\VA 
to  obtain  summary  reports  of  drug  and 
alcohol  tests  from  motor  carriers  in  an 
effort  to  ehminate  drug  and  alcohol 
abuse  in  the  motor  carrier  industry. 

Frequency:  Annually,  recordkeeping. 

Burden  Estimate:  2,900,717  hours. 

Respondents:  Motor  carriers. 

Form(s):  FHVVA  Drug  and  Alcohol 
Testing  MIS  Data  Collection  Form; 
FHWA  Drug  and  Alcohol  Testing  MIS 
Zero  Positive  Data  Collection  Form; 
Drug  Testing  Custody  and  Control  Form; 
DOT  Breath  Alcohol  Testing  Form. 

Average  Burden  Hours  Per  Response: 
2  hours  reporting;  5  hours  and  12 
minutes  recordkeeping. 

DOT  No.  3891. 

OMB  No;  2105-0517. 

Administration:  Office  of  the 
Secretary. 

Title:  Transportation  Acquisition 
Regulation. 

Need  for  Information:  In  accordance 
with  the  Federal  Acquisition 
Regulation,  this  information  is  needed 
to  solicit,  negotiate,  award  and 
administer  DOT  contracts. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  contracting 
officers  *id  supporting  technical/ 
program  and  contract  management 
personnel  to  evaluate  bids  and 
proposals;  ensure  mandatory  public 
policy  provisions;  ensure  appropriate 
cost  controls  under  contracts;  detect  and 
minimize  conditions  conducive  to 
fraud,  waste  and  abuse;  form  a  database 
for  Congressional  reports;  and  meet  all 
requirements  imposed  by  the  Federal 
Acquisition  Regulation. 

Frequency:  On  occasion. 

Burden  Estimate:  56,375  hours. 

Respondents:  Businesses,  contractors. 

Form(s):  DOT  F  4220.4;  DOT  F 
4220.7;  DOT  F  4220.43;  DOT  F  4220.44; 
DOT  F  4220.45;  DOT  F  4220.46;  Form 
DD  882. 

Avenge  Burden  Hours  Per  Response: 
1  hour  and  22  minutes  reporting. 

DOT  No.  3892. 

OMB  No.  2105-0520. 

Administration:  Office  of  the 
Secretary. 

Title:  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 


Need  for  Information:  Title  49  CFR 
part  18  prescribes  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  State  and 
local  governments. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  administer 
and  manage  the  grants  program. 

Frequency:  Recordkeeping. 

Burden  Estimate:  199,500  hours. 

Respondents:  Grantees. 

Form(s):  SF-269,  SF-272,  SF-270. 
SF-271,  SFM24. 

Average  Burden  Hours  Per  Response: 
70  hours  recordkeeping. 

DOT  No.  3893. 

OMB  No;  2120-0049. 

Administration:  Federal  Aviation 
Administration. 

Title:  Agricultural  Aircraft 
Operations — FAR  part  137. 

Need  for  Information:  FAR  part  137 
prescribes  the  standards  for  the 
operation  of  agricultural  aircraft  and  for 
the  dispensing  of  chemicals,  pesticides, 
and  toxic  substances.  Information 
collected  shows  applicant  compliance 
and  eligibility  for  certification  by  FAA. 

Proposed  Use  of  Information:  The 
information  on  FAA  Form  8710-3, 
Agricultural  Aircraft  Operator 
Certificate  Application,  is  required  from 
applicants  who  wish  to  be  issued  a 
commercial  or  private  agricultural 
aircraft  operator  certificate.  Inspectors 
in  FAA  Flight  Standards  District  Offices 
review  the  submitted  information  to 
determine  certificate  eligibility.  If  the 
information  was  not  collected,  the  FAA 
could  not  discharge  its  responsibilities 
directed  to  the  safety  of  agricultural 
aircraft  operations  and  the  dispensing  of 
materials  during  such  operations. 

Frequency:  On  occasion. 

Burden  Estimate:  13,990  hours. 

Respondents:  Agricultural  Aircraft 
Operators. 

Form(s):  FAA  Form  8710-3. 

Average  Burden  Hours  Per  Response: 
30  minutes  reporting. 

4  hours  and  30  minutes 
recordkeeping. 

DOT  No:  3894. 

OMB  No;  2115-0092. 

Administration:  U.S.  Coast  Guard. 

Title:  Barge  Fleeting  Facility  Records. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  to  ensure  that  persons  in  charge 
of  barge  fleeting  facilities  maintain 
records  of  barge  activities  and 
hazardous  cargo  in  and  out  of  these 
facilities.  These  records  will  assure  that 
barge  facilities  are  in  compliance  with 
the  regulatory  authority  and  may  also  be 
used  for  enforcement  purposes. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  these  records  to  ensure 
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that  inspections  of  barge  moorings  and 
movements  are  being  conducted  by  the 
barge  fleeting  facihties. 

Frequency:  Twice  daily; 
recordkeeping. 
Burden  Estimate:  11,032  hours. 
Respondents:  Owners  or  operators  of 
barge  fleeting  facilities. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
283  hours  recordkeeping. 
DOT  No:  3895. 
OMB  No:  New. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Drinjcing  and  Driving  Target 
Identification  Study. 

Need  for  Information:  The 
information  is  needed  to  identify  and 
target  subgroups  of  drinking  drivers. 
Proposed  Use  of  Information:  The 
primary  purpose  of  this  study  is  to 
obtain  data  to  describe  in  detail  the 
people  and  situations  involved  in 
drinking  and  driving  and  defining 
characteristics  that  would  be  useful  for 
"  developing,  refining,  and  targeting 
counfermeasures  to  specific  drinking- 
driving  subpopulations. 
Frequency:  One  time. 
Burden  Estimate:  3,479  hours. 
Respondents:  Individuals. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
12  minutes  reporting. 
ZX5T  No."  3896. 
OMB  No.  2132-0556. 
Administration:  Federal  Transit 
Administration. 

Title:  Prevention  of  Prohibited  Drug 
Use  in  Transit  Operations. 

Need  for  Information:  The  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  requires  any  recipient  of  Federal 
financial  assistance  under  Sections  3,  9 
or  18  of  the  Federal  Transit  Act,  as 
amended,  and  any  recipient  of  Federal 
financial  assistance  under  Section 
103(e)  of  Title  23  of  the  U.S.  Code,  to 
establish  a  program  designed  to  help 
prevent  accidents  and  injuries  resulting 
from  the  use  of  prohibited  drugs  by 
employees  who  perform  safety-sensitive 
functions. 

Proposed  Use  of  Information:  The 
information  collected  will  be  used  to 
build  a  database  to  determine  any 
necessary  modifications  or  the 
continuing  need  for  the  rule;  and  to 
monitor  the  effectiveness  of  the  program 
and  compliance  with  the  regulation. 
Frequency:  Annually,  recordkeeping. 
Buriden  Estimate:  42,799  hours. 
Respondents:  State  and  local 
governments,  businesses  or  other  for- 
profit  institutions,  non-profit 
institutions,  and  small  businesses  or 
organizations. 


Form(s):  FTA  Drug  Testing  MIS  Data 
Collection  Form;  FTA  Drug  Testing  MIS 
Data  Collection  EZ  Form;  Drug  Testing 
Chain  of  Custody  Form. 

Average  Burden  Hours  Per  Response: 
8  hours  reporting;  18  hours  and  30 
minutes  recordkeeping. 
DOT  No;  3897. 
OAffl  No;  2132-0557. 
Administration:  Federal  Transit 
Administration. 

Title:  Control  of  Alcohol  Misuse  in 
Transit  Operations. 

Need  for  Information:  The  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  requires  any  recipient  of  Federal 
financial  assistance  under  Sections  3,  9 
or  18  of  the  Federal  Transit  Act,  as 
amended,  and  any  recipient  of  Federal 
financial  assistance  under  Section 
103(e)  of  Title  23  of  the  U.S.  Code  to 
establish  a  program  designed  to  help 
prevent  accidents  and  injuries  resulting 
from  the  misuse  of  alcohol  by 
employees  who  perform  safety-sensitive 
functions. 

Proposed  Use  of  Information:  The 
information  collected  will  be  used  to 
build  a  database  to  determine  any 
necessary  modifications  or  the 
continuing  need  for  the  rule;  and  to 
monitor  the  effectiveness  of  the  program 
and  compliance  with  the  regulation. 
Frequency:  Aiuiually,  recordkeeping. 
Burden  Estimate:  32,479  hours. 
Respondents:  State  and  local 
governments,  businesses  or  other  for- 
profit  institutions,  non-profit 
institutions,  and  small  businesses  or 
organizations. 

Form(s):  FTA  Alcohol  Testing  MIS 
Data  Collection  Form;  FTA  Alcohol 
Testing  MIS  Data  Collection  EZ  Form; 
DOT  Breath  Alcohol  Testing  Form. 

Average  Burden  Hours  Per  Response: 
8  hours  reporting;  12  hours 
recordkeeping. 
r>OT  No;  3898. 
OMB  No;  2130-0526. 
Administration:  Federal  Railroad 
Administration. 

Title:  Control  of  Alcohol  and  Drug 
Use  in  Railroad  Operations. 

Need  for  Information:  The  FRA's 
Final  Rule  on  Control  of  Alcohol  and 
Drug  Use  in  Railroad  Operations  (49 
CFR  Part  219),  dated  February  10. 1986, 
and  FRA's  Notice  of  Proposed 
Rulemaking  (57  FR  59608),  dated 
December  15, 1992,  proposing  to  amend 
and  expand  the  current  annual  reporting 
requirements,  prescribe  the  terms  and 
conditions  necessary  to  ensure  safety  in 
railroad  operations. 

Proposed  Use  of  Information:  FRA 
and  the  railroad  industry  will  use  the 
information  to  determine  the  extent  of 
alcohol  and  drug  problems,  and  to 


curtail  the  widespread  use  of  alcohol 
and  drugs. 

Frequency:  Annually,  on  occasion, 
recordkeeping. 
Burden  Estimate:  177,189  hours. 
Respondents:  Railroads. 
Form(s):  FRA-F-6180.73,  FRA-F- 
6180.74  and  FRA-F-61 80.91,  FRA-F- 
6180.94a,  FRA-F-€180.94b,  FRA-F- 
6180.95a,  FRA-F-6180.95b,  Drug 
Testing  Chain  of  Custody  Form.  Breath 
Alcohol  Testing  Form. 

Average  Burden  Hours  Per  Response: 
15  hours  and  20  minutes  reporting;  799 
hours  and  47  minutes  recordkeeping. 
DOT  No;  3899. 
OMB  No;  2106-0023. 
Administration:  Office  of  the 
Secretary. 

Title:  Procedures  and  Evidence  Rules 
for  Air  Carrier  Authority  Applications. 

Need  for  Information:  Title  14  CFR 
parts  201.  204  and  291  set  forth  the 
application  procedures  and  filing 
requirements  for  carriers  seeking 
certificate  or  commuter  authority. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine 
the  initial  fitness  of  all  applicants  and 
to  modify,  suspend  or  revoke  an  air 
carrier's  authority  if  it  is  no  longer  fit. 
veiling,  and  able  to  operate,  or  if  it  fails 
to  file  the  reports  needed  to  monitor  its 
continuing  fitness. 
Frequency:  On  occasion. 
Burden  Estimate:  8,073  hours. 
Respondents:  U.S.  air  carriers  and 
applicants  for  air  carrier  authority. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
38  hours  and  36  minutes  reporting. 
DOT  No;  3900. 
OMB  No:  New. 

Administration:  Federal  Railroad 
Administration. 
Tide:  Railroad  Police  Officers. 
Need  for  Information:  Title  49  CFR 
Part  207  implements  the  Crime  Control 
Act  of  1990  by  requiring  notice  to  State 
officials,  after  designation  of  railroad 
police  officers,  of  the  States  in  which 
the  railroads  intend  to  have  railroad 
police  officers  protecting  railroad 
projjerty,  personnel,  passengers,  and 
cargo. 

Proposed  Use  of  Information:  The 
information  will  provide  a  mechanism 
whereby  States  can  determine  which 
railroad  police  officers  have  authority  to 
act  in  their  States. 

Freauency:  On  occasion, 
recordkeeping. 
Burden  Estimate:  1,550  hours. 
Respondents:  Railroads. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
5  hours  reporting;  1  hour  and  36 
minutes  recordkeeping. 
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DOT  No;  3901. 

0MB  No:  New. 

Administration:  Federal  Aviation 
Administration. 

Title:  Antidrug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities. 

Need  for  Information:  The 
information  is  needed  to  ensure 
compliance  with  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  enacted  on  October  28, 1991. 

Proposed  Use  of  Information:  The 
information  submitttKl  is  intended  to  be 
the  basis  for  monitoring  industry 
implementation  of,  and  compliance 
with,  the  FAA  antidrug  rule.  The 
information  will  also  be  used  to 
evaluate  the  effectiveness  of  the 
program. 

Frequency:  Annually,  one  time. 

Burden  Estimate:  11,993  hours. 

Respondents:  Specified  aviation 
employers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1-10  hours  reporting;  1  hour 
recordkeeping. 

Issued  in  Washington.  DC.  on  January  31 , 
1994.. 

Paul«  R.  Ewren. 

Chief.  Information  Management  Division. 
|FR  Doc.  94-2779  Filed  2-7-94;  6:45  ami 

BiLUNO  COOe  4«10-«2-P 


Federal  Aviation  Administration 

RTCA,  Inc.;  Formation  of  New  Special 
Committee  182 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  appendix  I),  notice 
is  hereby  given  for  the  formation  of  a 
new  Sp)ecial  Committee. 

A  new  Special  Committee  has  been 
established  by  the  RTCA  Technical 
Management  Committee  to  develop 
Minimum  Operational  Performance 
Standards  (MOPS)  for  an  Avionics 
Computer  Resource  (ACR).  This 
document  is  to  be  prepared  by  Special 
Committee  182  (SC-182).  This  activity 
will  consider  that  the  ACR  shall  be 
generic  resource,  which  will  combine 
with  specific,  partitioned  software  at  the 
time  of  aircraft  system  design  to  perform 
one  or  more  specific  aircraft  functions. 

Mr.  Robert  A.  Patterson.  Rockwell 
International  Corporation,  was 
appointed  Chairman  of  SC-182.  and 
will  conduct  the  first  meeting  March  8- 
9. 1994  at  RTCA. 

Additional  information  concerning 
this  Special  Committee  and  other  RTCA 
Special  Committees  may  be  obtained 
from  RTCA  Inc.  1140  Connecticut 
Avenue.  NW..  suite  1020,  Washington, 


DC  20036;  (202)  833-9339  (telephone) 
(202)  833-9434  (facsimile). 

Issued  in  Washington.  DC.  on  February  2, 
1994. 
loyce  J.  Gillen. 

Designated  Officer. 

IFR  Doc.  94-2835  Filed  2-7-94;  8:45  am) 

BILUNO  COM  4t1»-1»-li 


RTCA.  inc..  Special  Committee  182; 
Minimum  Operational  Pertofmance 
Standard  for  an  Avionics  Computer 
Resource;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
182  meeting  to  be  held  March  8-9. 
starting  at  9  a.m.  The  meeting  will  be 
held  at  the  RTC  Conference  Room,  1140 
Connecticut  Avenue.  NW..  Suite  1020. 
Washington.  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Review  committee 
terms  of  reference,  RTCA  Paper  No.  12- 
94/TMC-117  (enclosed);  (4)  Identify 
goals,  develop  work  program  and 
examine  milestones;  (5)  Assign  tasks;  (6) 
Other  business;  (7)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW..  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  February  2. 
1994. 

Joyce  J.  Gillen. 
Designated  Officer. 

[FR  Doc.'94-2834  Filed  2-7-94;  8:45  am] 
BILUNO  coot  4«10-19-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Informatiofl  Collection 
Requirementd'Su^ilted  to  0MB  for 
Review 

January  31, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMBJor  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0137. 

Form  Number:  None. 

Type  of  Re\iew:  Extension. 

Title:  Declaration  of  Person  Who 
Performed  Repairs. 

Description:  This  declaration  is  used  by 
Customs  to  insure  duty-free  status  for 
entries  covering  articles  repaired 
abroad.  It  must  be  file<f  by  importers 
claiming  duty-free  status. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10.236. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
10,236  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue. 
NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  94-2830  Filed  2-7-94:  8:45  am) 

BILUNO  COOC  «a2»-03-P 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy;  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

summary:  a  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  February  9 
in  room  600.  301  4th  Street.  SW., 
Washington.  DC  from  9:45  a.m.  to  12 
p.m. 

At  9:45  a.nu  the  Commission  will 
meet  with  Mr.  Douglas  Wilson.  Director 
of  Congressional  and  Intergovernmental 
Affairs  to  discuss  State/USLA 
Authorization  «nd  pending 
Congressional  issues.  At  10:30  a.m.  the 
Commission  will  meet  with  Mr.  Jaroslav 
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Vemer.  former  PAO,  USIS  Tashkent  to 
discuss  establishing  USIS  posts  in  the 
NIS.  At  11:15  a.m.  the  Commission  will 
meet  with  Mr.  Don  Hamilton,  Director, 
Office  of  American  Republic  Affairs  to 
discuss  area  issues. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Gloria  Kalamets,  (202)  619- 
4468.  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 


Dated;  February  3, 1994. 
Rose  Royal, 

Management  Analyst.  Federal  Register 
Liaison. 

[FR  Doc.  94-2872  Filed  2-7-94;  8:45  anij 
BrLUNO  CODE  8230-01-M 
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Sunshine  Act  Meetings 


Federal  Register 
VoL  59,  No.  26 

Tuesday.  February  8,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3>. 


BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERITAGE  CORRIDOR  COMMISSION 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  February  17,  1994. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7  p.m.  at 
East  Providence  Community  Center — 
Pawtucket  Ave.,  East  Providence,  RI,  for 
the  following  reasons: 

Agenda: 

1.  Signage  Status 

2.  Acitiviting  opportunities  in  East 
Providence 

3.  Budget  Review 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  R.  Pepper,  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  P.O.  Box 
730',  Uxbridge,  MA  01569.  Tel.:  (508) 
278-9400. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James  R. 
Pepper,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
lames  R.  Pepper, 
Executive  Director 
[FR  Doc.  94-3013  Filed  2-7-94;  3:55  pm] 

BILUNQ  CODE  4310-7D-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday, 
February  14, 1994. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets 
N\V.,  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  4.  1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-3015  Filed  2-4-94;  3:55  pmj 

BILLINO  CODE  6210-01-P 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

TIME  AND  DATE:  10  a.m.,  Tuesday, 

February  15,  1994 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Sections 
202  and  206  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemption  (8). 

3.  Appeal  from  Credit  Union  of 
Determination  Under  Part  701,  NCUA's  Rules 
and  Regulations.  Closed  pursuant  to 
exemption  (8). 

4.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  94-3025  Filed  2^1-94;  3:54  pm) 

BILUNG  CODE  7S3S-01-M 

NATIONAL  TRANSPORTATtON  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m..  Tuesday, 

February  15,  1994. 

PLACE:  The  Board  Room.  5th  Floor.  490 

LEnfant  Plaza,  SW.,  Washington,  DC 

20594. 

STATUS:  Open. 


Agenda 

6266 
Aviation  Incident  Report:  China  Airlines 
Flight  CI-012.  McDonnell  Douglas  MD- 
11,  Taiwan  Registration  8-150,  10  Miles 
East  of  Japan,  December  7, 1992. 

6264 

Recommendations  to  FAA:  Wake  Vortex  of 
Boeing  757s  and  ATC  Issues  Related  to 
Wake  Vortex  Separation  Criteria  in 
Heavy  Airplanes. 

608  3  A 

Highway  Accident  Report:  Gasoline  Tank 
Truck/ Amtrak  Train  Collision  and  Fire 
in  Fort  Lauderdale,  Florida.  March  17, 
1993. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-G525. 

Dated.  February  4. 1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer 
[FR  Doc.  94-2964  Filed  2-4-94;  1:02  pm) 

BILUNG  CODE  7533-01 -M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  Febniary  7.  14,  21,  and 

28.  1994. 

PLACE:  Commissioners'  Conference 

room,  11555  Rock\ille  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  7 

Tuesday.  February  8 

2:00  p.m. 
Briefing  by  Agreement  States  on  Their 

Activities  (Public  Meeting) 
(Contact:  Richard  Bangart,  301-504-334C) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday,  February  10 

9:30  a.m. 
Periodic  Meeting  with  the  Advisory 

Committee  on  Reactor  Safeguards 

(ACRS)  (Public  Meeting) 
(Contact:  John  Larkins,  301-492-4516) 

Week  of  February  14 — ^Tentative 

Monday,  February  1 4 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  21 — Tentative 

Thursday,  February  24 

3:30  p.m. 
A^irmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
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Friday,  February  25 

10:00  a.m. 
Briefing  by  Advisory  Committee  on 

Medical  Uses  of  Isotopes  (Public 

Meeting) 
(Contact:  Sally  Merchant,  301-504-2637) 

Week  of  February  28— Tentative 

Monday.  February  28 

2:00  p.m. 
Briefing  by  Commonwealth  Edison  (Public 
Meeting) 

Tuesday,  March  J 

10:00  a.m. 
Briefing  on  Proposed  Changes  to  Part  100 

(Public  Meeting) 
(Contact:  Leonard  Soffer.  301-492-3916 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 


Wednesday,  March  2 

10:00  a.m. 
Briefing  by  NARUC  (Public  Meeting) 
(Contact:  Spiros  Droggitis,  301-604-2367) 

ADOmONAL  INFORMATION: 

By  a  4-0  vote  on  January  28,  the 
Commission  determined  pursuant  to  U^.C 
552b(e)  and  §  9.107(a)  of  the  Commission's 
rules  that  "Discussion  of  Management 
Issues"  (Qosed — Ex.  2  and  6)  be  held  on 
January  31,  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  3-0  vote  (Commissioner  Remick  was 
not  present)  on  February  3,  the  Commission 
determined  pursuant  to  U.S.Q  552b(e)  and 
§  9.107(a)  of  the  Commission's  rules  that 
"Briefing  on  Investigative  Matters"  (Closed — 
Ex.  5  and  7)  be  held  on  February  3,  and  on 
less  than  one  week's  notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 


time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill.,(301)  504-1661. 

Dated:  February  4, 1994. 
William  M.  Hill.  Jr.. 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc  94-3014  Filed  2  4-04;  3:55  pm) 
BH.UNO  CODE  7590-01-M 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  10ia-AC01 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of  Critical 
Habitat  for  the  Mojave  Population  of 
the  Desert  Tortoise 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  designates  critical 
habitat  for  the  Mojave  population  of  the 
desert  tortoise  [Gopherus  agassizii),  a 
species  federally  listed  as  threatened 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  Located 
primarily  on  Federal  land,  and  to  a 
lesser  extent  on  State,  private,  and 
Tribal  lands,  this  critical  habitat 
designation  provides  additional 
protection  under  section  7  of  the  Act 
with  regard  to  activities  that  require 
Federal  agency  action.  As  required  by 
section  4  of  the  Act,  the  Service 
considered  economic  and  other  relevant 
impacts  prior  to  making  a  Hnal  decision 
on  the  size  and  configuration  of  critical 
habitat. 

EFFECTIVE  DATE:  March  10, 1994. 
ADDRESSES:  The  complete 
administrative  record  for  this  rule  is  on 
file  at  the  U.S.  Fish  and  Wildlife 
Service,  Nevada  Field  Office,  Ecological 
Services.  4600  Kietzke  Lane,  Building 
C-125.  Reno.  Nevada  89502.  The 
complete  file  for  this  rule  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  L.  Harlow,  Field  Supervisor, 
Nevada  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  at  the  above  address 
(702/784-5227). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mojave  population  of  the  desert 
tortoise,  referred  to  herein  as  desert 
tortoise  or  tortoise,  is  one  of  threes 
species  in  the  genus  Gopherus  found  in 
the  United  States.  The  Berlandier's 
tortoise  (C.  berlandieri)  is  found  in 
northeastern  Mexico  and  southern 
Texas.  The  gopher  tortoise  (G. 
polyj)heiTtus)  is  found  in  the  hot,  humid 
portions  of  the  southeastern  United 
States.  G.  agassizii  is  relatively  large, 
with  adults  measuring  up  to  15  indies 
in  shell  length,  and  inhabits  the  Mojave. 
Colorado,  and  Sonoran  Deserts  in  the 


southwestern  United  States  and 
adjacent  Mexico.  The  species  is  divided 
into  the  Sonoran  and  Mojave 
populations.  The  Sonoran  population 
occurs  south  and  east  of  the  Colorado 
River  in  Arizona  and  Mexico,  and  the 
Mojave  population  occupies  those 
portions  of  the  Mojave  and  Colorado 
Deserts  north  and  west  of  the  Colorado 
River  in  southwestern  Utah, 
northwestern  Arizona,  southern  Nevada, 
and  southern  California. 

For  a  thorough  discussion  of  the 
ecology  and  life  history  of  the  desert 
tortoise,  see  the  Draft  Recovery  Plan  for 
the  Desert  Tortoise  (Mojave  Population) 
(U.S.  Fish  and  Wildlife  Service  1993) 
and  the  April  2. 1990,  final  rule  listing 
the  desert  tortoise  as  a  threatened 
species  (55  FR  12178).  These  documents 
incorporate  the  majority  of  current 
biological  information  on  the  desert 
tortoise  used  to  develop  this  rule. 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act)  requires  the  Service  to 
designate  critical  habitat  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  listing  a 
species  as  endangered  or  threatened.  On 
August  20. 1980.  the  Service  listed  the 
Beaver  Dam  Slope  population  of  the 
desert  tortoise  (Gopherus  agassizii),  in 
southwestern  Utah,  as  a  threatened 
species  and  designated  35  square  miles 
of  critical  habitat  (45  FR  55654).  On 
September  14, 1984,  the  Service 
received  a  petition  from  the 
Environmental  Defense  Fund,  Natural 
Resources  Defense  Council,  and 
Defenders  of  Wildlife  to  list  the  desert 
tortoise  in  Arizona,  California,  and 
Nevada  as  endangered.  In  September 
1985,  the  Service  determined  that  the 
listing  was  warranted  but  precluded  by 
other  listing  actions  of  higher  priority 
under  authority  of  section  4(b)(3)(iii)  of 
the  Act  (50  FR  49868).  The  Service 
made  annual  findings  of  warranted  but 
precluded  from  1985  through  1989 
under  section  4(b)(3)(C)  of  the  Act.  On 
May  31, 1989,  the  same  three 
environmental  organizations  provided 
substantial  new  information  and 
petitioned  the  Service  to  list  the  desert 
tortoise  as  endangered  throughout  its 
range  in  the  United  States  under  the 
expedited  emergency  provisions  of  the 
Act.  As  a  result  of  the  new  information, 
on  August  4, 1989  (54  FR  32326),  the 
Service  listed  the  Mojave  population, 
excluding  the  Beaver  Dam  Slope 
population  in  Utah,  as  endangered  by 
emergency  rule.  The  Mojave  population 
was  designated  in  the  emergency  rule  as 
all  tortoises  occurring  north  and  west  of 
the  Colorado  River,  in  California, 
Nevada.  Arizona,  and  Utah.  The  Mojave 
population  was  then  proposed  under 
normal  listing  procedures  on  October 


13, 1989  (54  FR  42270).  and  listed  as 
threatened  on  April  2. 1990  (55  FR 
12178). 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service's  regulations 
(50  CFR  424.12(a)(2))  state  that  critical 
habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently   . 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  At  the  time  of 
listing,  the  Service  found  that  critical 
habitat  was  not  determinable  because 
the  specific  size  and  spatial 
configuration  of  essential  habitats,  as 
well  as  vital  linkages  connecting  areas 
necessary  for  ensuring  the  conservation 
of  the  Mojave  desert  population 
throughout  its  range,  could  not  be 
determined  without  further  information. 

On  January  8,  1993,  several  plaintiffs 
filed  a  motion  in  Desert  Tortoise  et  ol. 
V.  Lujan  et  al..  Civ.  No.  93-0114  MHP 
(N.D.  Cal.)  seeking  to  stop  the  transfer 
of  public  land  to  the  State  of  California 
for  construction  of  a  low-level  nuclear 
waste  disposal  facility  in  Ward  Valley 
located  in  southern  California.  The 
plaintiffs  contended  that  the  Service 
violated  the  Act  by  failing  to  designate 
critical  habitat  for  the  desert  tortoise 
and  sought  an  injunction  prohibiting 
transfer  of  the  site  until  critical  habitat 
was  designated  and  a  new  section  7 
biological  opinion  that  addressed  the 
effects  of  the  transfer  on  critical  habitat 
was  completed. 

On  January  27. 1993,  the  Natural 
Resources  Defense  Council  and  other 
environmental  groups  sued  to  compel 
designation  of  critical  habitat  for  the 
Mojave  population  of  the  desert  tortoise, 
alleging  that  the  Secretary  had  failed  to 
meet  the  designation  deadline  under 
section  4(b)(6)(C)(ii)  of  the  Act  [Natura] 
Resources  Defense  Council  v.  Babbitt. 
No.  C-93-0301  MHP  (N.D.  Cal.)). 
Plaintiffs  further  requested  the  court  to 
prohibit  the  Service  from  issuing  any 
further  biological  opinions  for  the 
tortoise  under  section  7  of  the  Act  until 
critical  habitat  was  designated. 

On  May  21, 1993,  the  plaintiffs,  in 
both  cases,  and  the  Secretary  agreed  on 
a  stipulation  requiring  the  defendants  to 
propose  critical  habitat  for  the  desert 
tortoise  by  August  1, 1993,  and  to 
designate  critical  habitat  by  December  1, 
1993.  On  July  30, 1993.  the  plaintiffs 
agreed  to  an  extension  of  these 
deadlines  to  August  29, 1993,  for  a 
proposal  and  December  15, 1993,  for  a 
final  decision. 
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On  March  30, 1993,  the  Service 
announced  the  availability  of  the  Draft 
Recovery  Plan  for  the  Desert  Tortoise 
(Mo)ave  Population)  (Draft  Recovery 
Plan)  (58  FR  16691).  The  Draft  Recovery 
Plan  (U.S.  Fish  and  Wildlife  Service 
1993}  divides  the  range  of  the  desert 
tortoise  into  6  recovery  units  and 
recommends  establishment  of  14  Desert 
Wildlife  Management  Areas  (DWMAs) 
within  the  recovery  units.  Within  each 
DWMA,  the  Draft  Recovery  Plan 
recommends  specific  management 
actions  to  effect  recovery  of  desert 
tortoises.  The  public  comment  period 
on  the  Draft  Recovery  Plan  closed  on 
June  30, 1993. 

The  Service  published  a  proposed 
rule  to  designate  critical  habitat  for  the 
desert  tortoise  on  August  30,  1993  (58 
FR  45748).  The  August  30  proposal 
requested  comments  from  all  interested 
parties  on  the  proposed  determination 
and  associated  economic  analysis.  This 
final  rule  represents  the  Service's  final 
decision  on  this  issue.  However,  the 
Service  may  revise  critical  habitat  in  the 
future  if  land  management  plans, 
recovery  plans,  or  other  conservation 
strategies  that  are  developed  and  fully 
implemented  reduce  the  need  for  the 
additional  protection  provided  by 
critical  habitat  designation. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  "(i)  the  specific 
areas  within  the  geographic  area 
occupied  by  the  species  •  *  •  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed  •  •  *  upon  a  determination 
•  *  •  that  such  areas  are  essential  for 
the  conservation  of  the  species."  The 
term  "conservation,"  as  defined  in 
section  3(3)  of  the  Act,  means"*  *  *  to 
use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
an  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary,"  i.e.,  the 
species  is  recovered  and  removed  from 
the  list  of  endangered  and  threatened 
species.  Section  3  further  states  that  in 
most  cases  the  entire  range  of  a  species 
should  not  be  encompassed  within 
critical  habitat. 

Roh  in  Species  Conservation 

Use  of  the  term  "conservation"  in  the 
definition  of  critical  habitat  indicates 
that  its  designation  should  identify 
lands  that  may  be  needed  for  a  species' 


eventual  recovery  and  delisting. 
However,  when  critical  habitat  is 
designated  at  the  time  a  species  is  listed, 
the  Service  frequently  does  not  know 
exactly  what  may  be  needed  for 
recovery.  In  this  regard,  critical  habitat 
serves  to  preserve  options  for  a  species' 
eventual  recovery. 

The  designation  of  critical  habitat  will 
not,  in  itself,  lead  to  recovery,  but  is  one 
of  several  measures  available  to 
contribute  to  a  species'  conservation. 
Critical  habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements) 
regardless  of  whether  or  not  they  are 
currently  occupied  by  the  listed  species, 
thus  alerting  the  public  to  the 
importance  of  an  area  in  the 
conservation  of  a  listed  species.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management  or 
protection.  Critical  habitat  receives 
protection  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  The  added  protection  of  these 
areas  may  shorten  the  time  needed  to 
achieve  recovery.  Aside  from  the  added 
protection  provided  under  section  7,  the 
Act  does  not  provide  other  forms  of 
protection  to  lands  designated  as  critical 
habitat. 

Designating  critical  habitat  does  not 
create  a  management  plan,  it  does  not 
establish  numerical  population  goals,  it 
does  not  prescribe  specific  management 
actions  (inside  or  outside  of  critical 
habitat),  nor  does  it  have  a  direct  effect 
on  areas  not  designated  as  critical 
habitat.  Specific  management 
recommendations  for  critical  habitat  are 
more  appropriately  addressed  in 
recovery  plans,  management  plans,  and 
section  7  consultations. 

In  addition  to  considering  biological 
information  in  designating  critical 
habitat,  the  Service  also  considers 
economic  and  other  relevant  impacts  of 
designating  critical  habitat.  The  Service 
may  exclude  areas  from  critical  habitat 
when  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  including  the 
areas  within  critical  habitat,  provided 
that  the  exclusion  will  not  result  in  the 
extinction  of  a  species. 

Critical  habitat  identifies  specific 
areas  essential  to  the  conservation  of  a 
species.  Areas  not  currently  containing 
all  of  the  essential  features,  but  with  the 
capability  to  do  so  in  the  future,  may 
also  be  essential  for  the  long-term 
recovery  of  the  species,  particularly  in 
certain  portions  of  its  range,  and  may  be 
designated  as  critical  habitat.  However, 
not  all  areas  containing  the  featiu«s  of 
a  listed  species'  habitat  are  necessarily 
essential  to  the  species'  recovery.  Areas 


not  included  in  critical  habitat  that 
contain  one  or  more  of  the  essential 
elements  are  still  important  to  a  species' 
conservation  and  may  be  addressed 
under  other  facets  of  the  Act  and  other 
conservation  laws  and  regulations.  All 
designated  areas  may  also  be  of 
considerable  value  in  maintaining 
ecosystem  integrity  and  supporting 
other  species,  although  that  is  not  a 
consideration  in  designating  critical 
habitat. 

The  process  of  designating  critical 
habitat  for  the  desert  tortoise  consisted 
of  three  steps  that  are  explained  in  this 
document.  The  first  step  was  to 
determine  the  elements  and  areas 
essential  to  the  tortoise's  conservation. 
This  step  was  completed  in  the  proposal 
process  and  is  summarized  in  the 
sections  of  this  rule  entitled  "Primary 
Constituent  Elements"  and  "Criteria  for 
Identifying  Critical  Habitat."  The 
second  step  was  to  determine  the 
potential  costs  of  the  proposed 
designation,  which  was  completed  in 
the  proposal  process  and  is  summarized 
in  this  rule  in  the  section  entitled 
"Economic  Summary  of  the  August  30 
Proposal."  The  final  step  was  to 
consider  whether  any  areas  should  be 
excluded  based  upon  economic  and 
other  relevant  impacts  and  to  determine 
the  costs  associated  with  the  final 
designation.  This  step  is  discussed  in 
the  sections  entitled  "Summary  of  the 
Exclusion  Process,"  "Effects  of  the 
Designation,"  "Economic  Impacts  of  the 
Final  Designation,"  and  "Available 
Conservation  Measures."  A  section  on 
biodiversity  is  included  to  highlight  the 
importance  of  that  issue  and  its 
relationship  to  the  desert  tortoise. 

Designation  of  critical  habitat  may  be 
.reevaluated  and  revised,  at  any  time, 
when  new  information  indicates  that 
changes  are  warranted.  The  Service  may 
revise  critical  habitat  if  land 
management  plans,  recovery  plans,  or 
other  conservation  strategies  are 
develojjed  and  fully  implemented, 
reducing  the  need  for  the  additional 
protection  provided  by  critical  habitat 
designation.  For  example,  after  the 
Desert  Tortoise  Recovery  Plan  is 
finalized,  land  management  agencies 
may  implement  increased  protection  for 
the  desert  tortoise.  If  protection 
measures  are  implemented,  the  Service 
may  revise  its  critical  habitat 
designation  in  the  future.  With 
increased  protection,  some  components 
of  environmental  variabihty  threatening 
tortoise  populations  (or  contributing  to 
the  variance  of  growth  rates)  may  be 
reduced,  thus  lessening  the  need  for 
large  populations.  In  such  an  event,  a 
population  viability  analysis — 
considering  population  trends  based  on 
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the  variance  of  population  growth 
rates — might  suggest  that  smaller, 
viable,  populations  would  require  less 
habitat  (i.e.,  smaller  DWMAs  and  less 
need  for  critical  habitat  designation). 
Therefore,  critical  habitat  units  (CHUs) 
could  be  decreased  in  size,  increased  in 
size,  or  eliminated  based  on  changes  in 
certain  environmental  variables,  in  land 
status,  or  tortoise  populations. 

Primary  Constituent  Elements 

In  determining  the  areas  to  designate 
as  critical  habitat,  the  Service  considers 
those  physical  and  biological  attributes 
that  are  essential  to  a  species' 
conservation.  In  addition,  the  Act 
stipulates  that  the  areas  containing  these 
elements  may  require  special 
management  considerations  or 
protection.  Such  physical  and  biological 
features,  as  stated  in  50  CFR  424.12. 
include,  but  are  not  limited  to,  the 
following: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior;  ~' 

(2)  Food,  water,  or  other  nutritional  or 
physiological  requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring:  and 

(5)  Generally,  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

The  Service  is  required  to  base  critical 
habitat  designations  upon  the  best 
scientific  and  commercial  data  available 
(50  CFR  424.12).  In  designating  critical 
habitat  for  the  desert  tortoise,  the 
Service  has  reviewed  its  overall 
approach  to  the  conservation  of  the 
desert  tortoise  undertaken  since  its 
emergency  Usting  in  1369.  In  addition, 
the  Service  reviewed  all  available 
information  that  pertains  to  habitat 
requirements  of  this  species,  including 
material  received  during  the  public 
comment  period  from  State  and  Federal 
agencies,  other  entities,  and  members  of 
the  pubUc. 

Inherent  difficulties  in  designating 
critical  habitat  for  wide-ranging 
threatened  species,  such  as  the  desert 
tortoise,  make  it  unlikely  that  all  habitat 
within  the  range  of  the  species  would  be 
included  in  the  designation.  In  fact, 
section  3(5)(C)  of  the  Act  states  that,  in 
most  cases,  critical  habitat  should  not 
encompass  the  entire  range  of  the 
species.  Based  upon  the  parameters 
discussed  below,  the  Service 
determined  the  appropriateness  of 
including  specific  areas. 


Habitat  Cbaracteristics 

The  Service  has  determined  that  the 
physical  and  biological  habitat  features 
(referred  to  as  the  primary  constituent 
elements)  that  support  nesting,  foraging, 
sheltering,  dispersal,  andyor  gene  flow 
are  essential  to  the  conservation  of  the 
desert  tortoise.  These  elements  were 
determined  from  studies  on  desert 
tortoise  habitat  preferences  (e.g.,  habitat 
structure  and  use,  forage  requirements) 
throughout  the  range  of  the  species  (U.S. 
Fish  and  Wildlife  Service  1993).  Desert 
tortoise  habitat  consists  of  the  following 
primary  constituent  elements:  Sufficient 
space  to  support  viable  populations 
within  each  of  the  six  recovery  units 
and  provide  for  movements,  dispersal, 
and  gene  flow;  sufficient  quantity  and 
quality  of  forage  species  and  the  proper 
soil  conditions  to  provide  for  the  growth 
of  such  species;  suitable  substrates  for 
burrowing,  nesting,  and  overwintering; 
burrows,  caliche  caves,  and  other 
shelter  sites;  sufficient  vegetation  for 
shelter  from  temperature  extremes  and 
predators;  and  habitat  protected  from 
disturbance  and  human-caused 
mortality. 

Designated  critical  habitat  for  the 
desert  tortoise  encompasses  portions  of 
the  Mojave  and  Colorado  Deserts  that 
contain  the  primary  constituent 
elements  and  focuses  on  areas  that  are 
essential  to  the  species'  recovery.  The 
CHU  boundaries  are  based  on  proposed 
DWMAs  in  the  Draft  Recovery  Flan. 
Because  the  boundaries  were  drawn  to 
conform  with  accepted  principles  of 
conservation  biology  (U.S.  Fish  and 
Wildlife  Service  1993),  the  areas  may 
contain  both  "suitable"  and 
"unsuitable"  habitat.  The  term 
"suitable"  generally  refers  to  habitat 
that  provides  the  constituent  elements 
of  nesting,  sheltering,  foraging, 
dispersal,  and/ or  gene  flow. 

Ecological  Considerations 

The  range  of  the  Mojave  population  of 
the  desert  tortoise  includes  portions  of 
the  Mojave  Desert  and  the  Colorado 
Desert  division  of  the  Sonoran  Desert 
(Colorado  Desert)  and  spans  portions  of 
four  States.  The  Mojave  Desert  is  located 
in  southern  California,  southern 
Nevada,  northwestern  Arizona,  and 
southwestern  Utah.  It  is  bordered  on  the 
north  by  the  Great  Basin  Desert,  on  the 
west  by  the  Sierra  Nevada  and 
Tehachapi  ranges,  on  the  south  by  the 
San  Gabriel  and  San  Bernardino 
Mountains  and  the  Colorado  Desert,  and 
on  the  east  by  the  Grand  Wash  Cliffs 
and  Hualapai  Mountains  of  Arizona. 
This  area  includes  parts  of  In)ro.  Kem. 
Los  Angeles.  San  Bernardino,  and 
Riverside  Counties  in  California;  the 


northwestern  part  of  Mohave  County  in 
Arizona;  Clark  Co^lnty,  and  the  southern 
parts  of  Esmeralda,  Nye.  and  Lincoln 
Counties  in  Nevada;  and  part  of 
Washington  County  in  Utah.  The 
Colorado  Desert  is  located  south  of  the 
Mojave  Desert,  east  of  California's 
Peninsular  Ranges,  and  west  of  the 
Colorado  River.  This  area  includes 
Imperial  County  and  parts  of  San 
Bernardino  and  Riverside  Counties. 
CaUfomia. 

The  desert  tortoise  is  most  commonly 
found  within  the  desert  scrub  vegetation 
type,  primarily  in  creosote  bush  scrub 
vegetation,  but  also  in  succulent  scrub, 
cheesebush  scrub,  blackbush  scrub, 
hopsage  scrub,  shadscale  scrub, 
microphyll  woodland,  and  Mojave 
saltbush-allscale  scrub.  Within  the 
desert  microphyll  woodland,  the  desert 
tortoise  occurs  in  blue  palo  verde- 
ironwood-smoke  tree  woodland.  The 
desert  tortoise  also  occurs  in  scrub- 
steppe  vegetation  types  of  the  desert  and 
semidesert  grassland  complex  (U.S.  Fish 
and  Wildlife  Service  1993). 

Within  these  vegetation  types,  desert 
tortoises  potentially  can  survive  and 
reproduce  where  their  basic  habitat 
requirements  are  met.  These 
requirements  include  a  sufficient 
amount  and  quality  of  forage  species; 
shelter  sites  for  protection  from 
predators  and  environmental  extremes; 
suitable  substrates  for  burrowing, 
nesting,  and  overwintering;  various 
plants  for  sheher;  and  adequate  area  for 
movement,  dispersal,  and  gene  flow. 
Throughout  most  of  the  Mojave  Region, 
tortoises  occur  most  commonly  on 
gently  sloping  terrain  with  soils  ranging 
from  sand  to  sandy-gravel  and  with 
scattered  shrubs,  and  where  there  is 
abundant  inter-shrub  space  for  growth 
of  herbaceous  plants.  "Throughout  their 
range,  however,  tortoises  can  be  found 
in  steeper,  rockier  areas  (U.S.  Fish  and 
Wildlife  Service  1993). 

The  size  of  desert  tortoise  home 
ranges  varies  with  resp>ect  to  location 
and  year.  Females  have  long-term  home 
ranges  that  are  approximately  half  that 
of  the  average  male,  which  range  from 
10  to  80  hectares  (Berry  1986). 

Although  desert  tortoise  populations 
are  not  generally  known  to  inhabit 
elevations  much  above  4.000  feet, 
tortoise  burrows  have  been  located  at 
4,800  feet  in  the  Providence  and  Clark 
Mountains  of  the  eastern  Mojave 
(Luckenbach  1982;  W.  Yumiko.  pers. 
comm.,  1992).  Reliable  sources  have 
recorded  desert  tortoises  at  7.300  feet  in 
Death  Valley  National  Monument, 
California  (Luckenbach  1982);  at  4.800 
feet  in  the  Goodsprings  Mountains  (R. 
Marlow,  pers.  comm.)  and  the  Spring 
Range,  Nevada  (C.  Stevenson,  pers. 
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comm.);  at  5,000  feet  in  the  East 
Pahranagat  Range,  Nevada  (C. 
Stevenson,  pers.  comm.);  and  at  5,200 
feet  on  the  Nevada  Test  Site  (B.  Burge, 
pers.  comm.).  In  addition,  numerous 
anecdotal  reports  place  desert  tortoises 
as  high  as  7.000  feet  on  Mount 
Charleston,  Nevada,  and  in  the  Clark 
Mountains,  California.  Fossil  remains 
from  the  Pleistocene  to  late  Holocene 
(12,000  to  1.000  years  before  present) 
indicate  the  preferred  habitat  of  the 
desert  tortoise  included  elevations  far 
exceeding  those  of  today,  perhaps  in 
response  to  arid  climatic  episodes  that 
occurred  during  this  epoch  (Morafka 
and  Brussard,  in  prep.;  Schneider  and 
Everson  1989).  This  fossil  evidence 
indicates  that  the  species  may  have 
spent  less  than  10  percent  of  its 
taxonomic  life  span  in  the  contemporary 
warm  creosote  bush  desert,  the 
remainder  having  been  spent  in  more 
mesic,  equable,  and  productive  climates 
and  ecosystems.  This  implies  that 
contemporary  tortoise  p>opulations  in 
most  of  the  Mojave  region  are  likely  to 
be  vulnerable  to  adverse  climatic 
conditions  and  to  regional  climate 
change  (Morafka  and  Brussard,  in 
prep.). 

Throughout  its  geographic 
distribution,  the  desert  tortoise  exhibits 
trait  variations  in  behavior,  ecology, 
genetics,  morphology,  and  physiology 
(Weinstein  and  Berry  1988,  Germano 
1989,  Lamb  et  al.  1989,  Brussard  1992, 
Brussard  and  Britten  1992).  For 
example,  three  basic  shell  shapes 
(phenotypes)  are  indicative  of  desert 
tortoise  populations  in  distinct 
geographic  areas  within  their  range 
(Weinstein  and  Berry  1988).  Tortoises 
occurring  in  California  and  southern 
Nevada  exhibit  a  boxlike,  high-domed 
shell  phenotype;  Beaver  Dam  Slope 
tortoises  have  a  short  plastron 
(underside)  and  a  low-domed  shell 
phenotype;  and  Sonoran  Desert  tortoises 
have  a  pear-shaped,  low-domed  shell 
phenotype  (Weinstein  and  Berry  1988). 
Furthermore,  identification  of  the  three 
phenotypes  parallels  results  of 
mitochondrial  DNA  (mlDNA)  studies 
that  also  "type"  desert  tortoises  into  the 
same  three  populations  based  on 
genetics  (Lamb  et  al.  1989).  It  is  because 
of  such  variability  that  six  recovery 
units  representing  six  distinct 
population  segments  of  the  Mojave 
population  have  been  proposed  in  the 
Draft  Recov^  Plan  (U.S.  Fish  and 
Wildlife  Service  1993).  These 
population  segments  should  not  be 
confused  with  subspecies  or  recognized 
populations,  e.g.,  the  Mojave  or  Sonoran 
populations.  The  six  recovery  units 
within  the  range  of  the  desert  tortoise. 


as  outlined  in  the  Draft  Recovery  Plan, 
mirror  the  biotic  and  abiotic  variability 
found  in  the  desert  tortoise  habitat. 

The  objective  of  the  Draft  Recovery 
Plan  is  the  recovery  and  delisting  of  the 
Mojave  p>opulation  of  the  desert  tortoise. 
Desert  tortoise  populations  have 
declined  substantially  throughout  the 
Mojave  Region  in  the  last  2  decades, 
primarily  due  to  habitat  loss.  These 
populations  grow  slowly,  and 
significant  improvement  in  the  status  of 
the  Mojave  population  will  be  a  very 
long  process,  measured  in  decades  or 
centuries  in  most  parts  of  the  Mojave 
Region.  Nevertheless,  delisting  of  the 
desert  tortoise  may  be  considered  if  the 
following  criteria  are  met: 

(1)  As  determined  by  a  scientifically 
credible  monitoring  plan,  the 
population  within  a  recovery  unit 
exhibits  a  statistically  signiHcant 
upward  trend  toward  target  density  or 
remains  stationary  at  target  density  for 
at  least  12  years  (one-half  of  a  desert 
tortoise  generation); 

(2)  Enough  habitat  is  protected  within 
a  recovery  unit  and/or  the  habitat  and 
desert  tortoise  populations  are  managed 
intensively  enough  to  ensure  long-term 
population  viability; 

(3)  Regulatory  mechanisms  or  land 
management  commitments  have  been 
implemented  that  provide  for  adequate 
long-term  protection  of  desert  tortoises 
and  their  habitat;  and 

(4)  The  population  is  unlikely  to  need 
protection  under  the  Act  in  the 
foreseeable  future. 

Even  though  the  Draft  Recovery  Plan 
has  not  been  approved,  it  represents  the 
best  available  biological  information  on 
the  conditions  needed  to  bring  the 
Mojave  population  of  the  desert  tortoise 
to  the  point  where  listing  under  the  Act 
is  no  longer  necessary  (i.e.,  recovery). 

The  Service  would  delist  the  Mo)ave 
population  of  the  desert  tortoise  if  the 
delisting  criteria  were  met  because 
protection  under  the  Act  would  be 
unnecessary.  With  the  delisting  criteria 
met,  the  desert  tortoise  and  its  habitat 
would  continue  to  be  protected  under 
other  regulatory  mechanisms  outlined 
in  a  final  recovery  plan.  Upon  deUsting, 
the  interim  protection  afforded  by  the 
Act  in  the  designation  of  critical  habitat 
would  be  eliminated. 

Management  Considerations 

Current  and  historic  desert  tortoise 
habitat  loss,  deterioration,  and 
fragmentation  is  largely  attributable  to 
lubian  development,  military  operations, 
and  multiple-uses  of  public  land,  such 
as  off-highway  vehicle  (OHV)  activities 
and  livestock  grazing.  Historically, 
habitat  reduction  and  fragmentation 
have  not  been  uniform  throughout  the 


desert  tortoise's  range,  but  have  been 
concentrated  around  populated  areas, 
such  as  Mohave,  Boron,  Kramer 
Junction,  Barstow,  Victorville,  Apple 
Valley,  Lucerne  Valley,  and  Twentynine 
Palms,  California.  Similar  patterns  are 
evident  near  Las  Vegas,  Laughlin,  and 
Mesquite.  Nevada;  and  St.  George,  Utah. 

Human  "predation"  (taking  desert 
tortoises  out  of  their  natural  populations 
either  by  death  (accidental  or 
intentional)  or  by  removal)  is  also  a 
major  factor  in  the  decline  of  the  desert 
tortoise.  People  illegally  collect  desert 
tortoises  for  pets,  food,  and  commercial 
trade.  Some  immigrants  to  the  United 
States  have  collected  desert  tortoises  for 
medicinal  or  other  cultural  purposes 
(U.S.  Fish  and  Wildlife  Service  1993). 

Desert  tortoises  are  often  struck  and 
killed  by  vehicles  on  roads  and 
highways,  and  mortality  of  desert 
tortoises  due  to  g\inshot  and  OHV 
activities  is  common  in  many  parts  of 
the  Mojave  Region,  particularly  near 
cities  and  towns.  In  the  western  Mojave 
Desert  of  California,  14.3  percent  of  the 
carcasses  found  on  11  permanent  study 
plots  showed  evidence  of  gunshot 
(Sievers  et  al.  1988).  At  one  plot,  28 
percent  of  the  carcasses  had  evidence  of 
gunshot.  Loss  of  tortoises  from 
vandalism  has  also  t>een  reported  in 
northwestern  Arizona.  Approximately 
10  percent  of  shell  remains  from  a 
tortoise  study  plot  near  Littlefield, 
Arizona,  had  gunshot  wounds. 

OHV  use  in  the  desert  has  increased 
and  proliferated  since  the  1960s  (U.S. 
Fish  and  Wildlife  Service  1993).  As  of 
1980,  OHV  activities  affected 
approximately  25  percent  of  all  desert 
tortoise  habitat  in  California,  as  well  as 
substantial  portions  in  southern  Nevada 
(U.S.  Fish  and  Wildlife  Service  1993). 
Negative  effects  range  from  minor 
habitat  alteration  to  total  denudation  of 
extensive  areas.  While  direct  effects  are 
immediate  (mortality  from  crushing, 
collection,  and  vandalism),  indirect 
effects  can  be  either  immediate 
(disruption  of  soil  integrity;  degradation 
of  annual  plants,  grasses,  and  p>erennial 
plants;  and/or  destruction  of  desert 
tortoise  shelter  sites),  delayed,  and/or 
cumulative  (soil  loss  due  to  erosion,  soil 
compaction  and  its  effects  on  annual 
and  p>erennial  plants,  water  pollution, 
and  litter  and  refuse)  (Biosystems 
Analysis  1991). 

Impacts  of  roads  within  desert  tortoise 
habitat  extend  significantly  beyond  the 
tracks  that  are  created.  Fewer  tortoise 
signs  are  found  closer  to  roads, 
suggesting  reduced  populations 
(Nicholson  1978).  Thus,  well-used  OHV 
areas  often  result  in  depressed  tortoise 
populations  extending  beyond  the 
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immediate  boundaries  of  the  directly 
disturbed  habitat. 

The  use  of  OHVs  appears  to  have  a 
significant  effect  on  tortoise  abundance 
and  distribution.  Although  road 
closures  have  been  implemented  in 
some  areas,  Uieyai  venicle  route 
proliferation  has  also  occurred  in  many 
areas  and  can  result  in  a  significant 
cumulative  loss  of  habitat.  Human 
access  increases  the  incidence  of 
tortoise  mortality  from  collecting, 
gunshot,  and  crushing  by  vehicles. 

Domestic  livestock  grazing  has 
occurred  in  desert  tortoise  habitat  since 
the  mid-1800s.  with  an  increase  in 
intensity  near  the  turn  of  the  century  to 
the  mid-1930s  (Biosystems  Analysis 
1991).  Possible  direct  impacts  from 
grazing  include  trampling  of  both 
tortoises  and  shelter  sites;  possible 
indirect  impacts  include  loss  of  plant 
cover,  reduction  in  number  of  suitable 
shelter  sites,  change  in  vegetation, 
compaction  of  soils,  reduced  water 
infiltration,  erosion,  inhibition  of 
nitrogen  fixation  in  desert  plants,  and 
the  provision  of  a  favorable  seed  bed  for 
exotic  annual  vegetation  (U.S.  Fish  and 
Wildlife  Service  1991.  1993).  Habitat 
destruction  and  degradation  are 
especially  evident  in  livestock  watering, 
bedding,  loading,  and  unloading  areas 
(U.S.  Fish  and  Wildlife  Service  1991). 

The  degree  and  nature  of  impacts 
from  livestock  grazing  are  dependent 
upon  the  local  ecosystem,  grazing 
history,  seasons  of  use,  stocking  rates, 
annual  rainfall,  and  density  of  the 
tortoise  population.  Desert  ecosystems 
require  decades  to  recover  from 
disturbances,  and  desert  tortoise 
populations  are  incapable  of  rapid 
growth,  even  imder  optimum 
conditions. 

Desert  tortoises,  particularly 
hatchlings  and  juveniles,  are  preyed 
upon  by  several  native  species  of 
mammals,  reptiles,  and  birds.  Domestic 
and  feral  dogs  are  a  new  source  of 
mortality. 

Common  raven  [Corvus  corax) 
populations  in  the  southwestern  deserts 
have  increased  significantly  since  the 
1940s,  presumably  in  response  to 
expanding  human  use  of  the  desert. 
Sewage  ponds.  landfills  (authorized  and 
unauthorized),  power  lines,  roads,  and 
other  human  uses  have  increased 
available  foraging,  roosting,  and  nesting 
opportunities  for  ravens.  Over  the  last 
20  years,  raven  populations  in  the 
western  Mojave  Desert  have  increased 
1528  percent  between  1968  and  1988 
(about  15  percent  per  year)  and 
increased  in  the  Colorado-Sonoran 
Deserts  474  percent  (over  9  percent  per 
year).  While  not  all  ravens  may  include 
tortoises  as  significant  components  of 


their  diets,  these  birds  are  highly 
opportunistic  in  their  feeding  patterns 
and  concentrate  on  easily  available 
seasonal  food  sources,  such  as  juvenile 
tortoises.  Increased  mortality  o*  young 
desert  tortoises  (in  part  due  to  predation 
by  ravens),  combined  with  drastically 
lowered  survivorship  of  adults,  is  likely 
responsible  for  observed  catastrophic 
population  declines  (U.S.  Fish  and 
Wildlife  Service  1993). 

An  upper  respiratory  tract  disease 
(URTD)  is  prevalent  in  captive  desert 
tortoises  and  has  been  identified  in  wild 
desert  tortoises  in  many  localities  in  the 
western  Mojave  Desert  and  in  limited 
localities  elsewhere.  URTD  appears  to 
be  spreading  and  may  have  been 
introduced  to  wild  populations  through 
illegal  releases  of  diseased  captive 
desert  tortoises.  Wild  desert  tortoises 
with  signs  of  URTD  are  commonly 
foimd  near  cities  and  towns  with 
concentrations  of  captive  desert 
tortoises  (Marlow  and  Brussard  1993). 
Disease  has  contributed  to  high 
mortality  rates  in  the  western  Mojave 
Desert  in  the  last  4  years  (Avery  and 
Berry  1990.  U.S.  Fish  and  Wildlife 
Service  1993). 

Recent  studies  have  demonstrated 
Mycoplasma  agassizii  sp.  nov.  as  the 
causative  agent  of  URTD.  Predisposing 
factors,  such  as  habitat  degradation, 
poor  nutrition,  and  drought,  are  likely 
involved  in  increasing  the  susceptibility 
of  individual  animals  to  disease 
(Jacobson  et  al.  1991).  Drought  and 
concomitant  poor  nutrition  have  the 
potential  to  compromise  desert  tortoises 
immunologically  and,  therefore,  make 
them  more  susceptible  to  URTD  and 
other  diseases.  Controlling  human- 
related  si>read  of  URTD,  improving 
habitat  conditions,  and  monitoring 
health  status  of  desert  tortoise 
populations  are  some  of  the  more 
important  management  tools  that  can  be 
used  in  controlling  URTD  in  wild 
populations  of  the  desert  tortoise  (U.S. 
Fish  and  Wildlife  Service  1993). 

A  shell  disease  has  also  been  observed 
in  the  Chuckwalla  Bench  population  in 
the  eastern  Colorado  Desert  Qacobson  et 
al.  1992).  A  variety  of  mineral  and  metal 
deficiencies,  as  well  as  various 
toxicants,  are  known  to  cause 
integiunentary  pathology  in  manunals, 
suggesting  disease  or  toxicosis  may  be 
responsible  for  these  observed  shell 
abnormalities  (U.S.  Fish  and  WildUfe 
Service  1993).  Another  shell  disease, 
osteopenia,  occurs  in  desert  tortoise 
populations  on  the  Beaver  Dam  Slope 
and  may  be  related  to  poor  nutrition 
(Jarchow  and  May  1989). 


Criteria  for  Identifying  Critical  Habitat 

The  maintenance  of  stable,  self- 
sustaining,  and  well-distributed 
populations  of  desert  tortoises 
throughout  their  range  is  dependent 
upon  habitat  quality  and  its  ability  to 
support  viable  populations.  The 
biological  and  physical  characteristics 
of  the  desert  ecosystem  that  support 
nesting,  foraging,  sheltering,  dispersal, 
and/or  gene  flow  are  essential  for  this 
purpose.  The  Service  based  its 
designation  of  critical  habitat  on  those 
areas  recommended  for  recovery  of  the 
desert  tortoise  in  the  Draft  Recovery 
Plan. 

The  Draft  Recovery  Plan  proposes  14 
DWMAs  within  6  recovery  units  within 
the  range  of  the  desert  tortoise.  The 
Service  used  the  DWM.^s  as  the  basis 
for  CHUs  because: 

(1)  The  Draft  Recovery  Plan's 
conservation  strategy  is  based  upon  the 
best  available  information  on  desert 
tortoises  gathered  and  analyzed  over  the 
past  20  years; 

(2)  The  Draft  Recovery  Plan  represents 
an  in-depth  analysis  of  the  conservation 
needs  of  the  desert  tortoise: 

(3)  The  areas  recommended  as 
DWMAs  were  proposed  by  experts 
familiar  with  the  species  and  its  habitat 
based  on  the  principles  of  conservation 
biology;  and 

(4)  Use  of  the  DWMAs  is  consistent 
with  the  Service's  other  conservation 
efforts  (e.g..  it  has  been  the  focus  in 
section  7  consultations  and 
conservation  planning). 

The  Service's  identification  of  areas 
consistent  with  the  proposed  DWMAs 
containing  the  primary  constituent 
elements  described  above  was  based  on 
the  seven  principles  of  conservation 
biology  used  in  the  Draf^  Recovery  Plan: 

(1)  Reserves  should  be  well- 
distributed  across  a  species'  native 
range; 

(2)  Reserves  should  contain  large 
blocks  of  habitat  with  large  populations 
of  the  target  species; 

(3)  Blocks  of  habitat  should  be  close 
together; 

(4)  Reserves  should  contain 
contiguous  rather  than  fragmented 
habitat; 

(5)  Habitat  patches  should  contain 
minimal  edge  to  area  ratios; 

(6)  Blocks  should  be  interconnected 
by  corridors  or  linkages  containing 
protected,  preferred  habitat  for  the  target 
species;  and 

(7)  Blocks  of  habitat  should  be 
roadless  or  otherwise  inaccessible  to 
humans. 

Critical  habitat  is  based  on  the 
framework  of  the  Draft  Recovery  Plan. 
Should  a  final  approved  recovery  plan 
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vary  significantly  from  the  draft,  or 
significantly  change  the  assumptions 
underlying  this  critical  habitat 
designation,  then  the  Service  may 
reevaluate  critical  habitat  boundaries. 

Differences  Fmm  the  Draft  Recovery 
Plan 

Designation  of  critical  habitat  does 
not  accomplish  the  same  goals  or  have 
as  dramatic  an  e^ect  upon  tortoise 
conservation  as  does  a  recovery  plan 
because  critical  habitat  does  not  apply 
a  management  prescription  to 
designated  areas.  Because  critical 
habitat  designation  is  not  a  management 
plan,  there  was  not  a  limitation  on  the 
size  of  the  areas  designated,  although 
the  designation  is  consistent  with 
recommendations  of  the  Draft  Recovery 
Plan. 

Adjustments  to  Legally  Described 
Boundaries 

The  regulations  require  that  the 
Service  define  "*  *  *  by  specific  limits 
using  reference  points  and  lines  as 
found  on  standard  topographic  maps" 
those  areas  designated  as  critical  habitat 
(50  CFR  424.12  (c)).  After  selecting. 
DWMAs  as  the  starting  point,  the    V 
Service  made  several  types  of 
adjustments.  To  facilitate  legal 
definition,  CHU  boundaries  were 
adjusted  to  adjacent  section  lines, 
depending  upon  the  amount  and  quality 
of  habitat  within  the  adjacent  sections. 
The  boundaries  generally  follow  the 
4,100-foot  elevation  contour  line,  except 
where  excluding  higher  elevations 
would  compromise  reserve  design 
principles.  When  adjacent  to  cities  or 
towns,  critical  habitat  boundaries  were 
drawn  on  '/i  or  V*  section  lines  to 
remove  as  much  unsuitable  habitat  as 
possible. 

In  addition  to  adjusting  DWMA 
boundaries  to  meet  the  requirements  to 
define  critical  habitat  boundaries,  the 
Service  made  other  changes.  Some 
CHUs  represent  more  precisely 
described  desert  tortoise  habitat  within 
the  DWMA  boundary,  and  thus, 
encompass  a  much  smaller  area.  For 
example,  portions  of  DWMAs  were  not 
included  in  critical  habitat  if  unsuitable 
habitat  was  identifiable  on  available 
maps  and  the  exclusion  would  not  afied 
the  size  or  configuration 
recommendations  made  by  the  Draft 
Recovery  Plan.  Conversely,  some  critical 
habitat  boundaries  were  expanded 
beyond  DWMA  boundaries  to  include 
additional  habitat  based  on  information 
made  available  to  the  Service  during 
preparation  of  the  rule. 

In  addressing  the  above  factors,  the 
Service  considered  existing  suitable 
habitat  and  desert  tortoise  populations 


that  were  not  included  in  existing 
DWMAs  and  areas  where  additional 
protection  should  be  considered  to 
reduce  the  risk  to  recovery.  When 
including  other  areas,  the  Service 
considered  factors  similar  to  those 
outlined  in  the  Draft  Recovery  Plan  on 
contiguity,  shape,  habitat  quality,  and 
spacing.  Areas  with  minimal 
fragmentation  were  selected  over  areas 
with  more  extensive  fragmentation. 
The  desert  tortoise  requires  large, 
contiguous  areas  of  habitat  to  meet  its 
life  requisites.  Human  activities  have 
reduced  much  of  the  habitat  in  some 
areas  to  small,  fragmented,  and  isolated 
areas  that  are  not  expected  to  support 
viable  populations  over  time.  In  some 
cases,  those  areas  were  designated  as 
critical  habitat  when  they  were  needed 
to  promote  future  development  of  large 
contiguous  habitat  areas  in  the  future. 

Lands  Outside  of  Critical  Habitat 

Not  all  suitable  desert  tortoise  habitat 
was  included  in  critical  habitat  The 
Service  recognizes  the  importance  of  all 
lands,  but  did  not  incorporate  all  habitat 
within  CHUs,  primarily  because  most  of 
these  lands  did  not  meet  the  designation 
criteria  (i.e.,  were  not  associated  with  an 
area  recommended  in  the  Draft 
Recovery  Plan,  were  too  small  to 
maintain  a  stable  population  of  tortoises 
over  time,  or  were  already  protected). 
This  does  not  mean  that  lands  outside 
of  critical  habitat  do  not  play  an 
important  role  in  the  tortoise's 
conservation.  These  lands  are  also 
important  to  providing  nesting,  foraging, 
sheltering,  dispersal,  and/or  gene  flow 
habitat  for  tortoises. 

Previously  Protected  Areas 

The  current  managemenfpoUcies  of 
the  Desert  National  Wildlife  Range, 
Joshua  Tree  National  Monument,  and 
the  Desert  Tortoise  Natural  Area  provide 
adequate  protection  against  potential 
habitat-altering  activities  because  they 
are  primarily  managed  as  natural 
ecosystems.  The  Service  considered 
their  relative  contribution  to  the 
tortoise's  conservation  but  did  not 
include  them  in  critical  habitat  because 
of  their  current  classification.  These 
lands  are  essential  to  the  conservation  of 
the  species  because  they  provide 
important  links  and  contain  large  areas 
of  contiguous  habitat. 

By  themselves,  these  previously 
protected  areas  are  not  large  enough  and 
do  not  contain  sufficient  population 
levels  to  support  viable  populations. 
They  will  be  considered  in  developing 
recovery  areas  for  the  desert  tortoise,  in 
addition  to  surrounding  public  lands 
with  desert  tortoise  habitat. 


Management  Planning 

The  Service's  intent  in  designating 
critical  habitat  for  the  desert  tortoise  is 
to  provide  protection  for  habitat  that 
contains  constituent  habitat  elements  in 
sufficient  quantities  and  quality  to 
maintain  a  stable  population  of  desert 
tortoises  throughout  their  range.  The 
emphasis  for  future  management  will  be 
on  maintaining  or  developing  habitat 
that  has  the  characteristics  of  suitable 
tortoise  habitat  and  to  avoid  or  reduce 
the  adverse  effects  of  current 
management  practices. 

Although  critical  habitat  is  not  a 
management  plan,  the  areas  selected  for 
inclusion  play  a  role  in  maidtaining  a 
stable  and  well-distributed  population 
of  tortoises.  Identification  of  these  areas 
concluded  the  first  step  in  the 
designation  of  critical  habitat  for  the 
desert  tortoise. 

Economic  Summary  of  August  30 
Proposal 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  data 
available  and  to  consider  the  economic 
effects  and  other  relevant  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  TTie  Secretary  may  exclude 
areas  from  critical  habitat  if  he 
determines  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  he  determines, 
based  on  the  best  scientific  and 
commercial  data  available,  that  the 
failure  to  designate  such  areas  as  critical 
habitat  will  result  in  the  extinction  of 
the  species  concerned. 

The  economic  effects  of  designating 
critical  habitat  for  the  desert  tortoise  are 
the  incremental  impacts  over  and  above 
those  impacts  that  occurred  as  a  result 
of  implementation  of  management 
plans,  such  as  Federal  land  management 
plans,  habitat  conservation  plans  that 
have  already  been  implemented,  and 
previous  events,  including  the  listing  of 
the  desert  tortoise.  The  economic 
analysis  considers  the  critical  habitat 
impacts  to  be  those  incremental  impacts 
that  are  expected  as  a  result  of  the 
critical  habitat. 

The  Service  analyzed  the  economic 
effects  of  the  August  30, 1993,  proposal 
to  designate  critical  habitat 
(Schamberger  ef  al.  1993).  A  summary 
of  that  analysis  was  provided  in  the 
proposed  rule  (58  FR  45748).  That 
analysis  examined  how  designation  of 
critical  habitat  was  expected  to  affect 
the  use  of  Federal  lands  or  State  or 
private  activities  with  some  Federal 
involvement,  and  the  economic  costs  or 
benefits  that  would  ensue  in  the  four- 
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State  area.  These  were  the  regional 
economic  effects  of  the  designation  that 
were  over  and  above  those  expected  to 
result  from  previous  actions,  including 
the  listing  of  the  desert  tortoise  as 
threatened.  The  economic  analysis 
assumed  those  values  that  were  in  place 
prior  to  critical  habitat  (e.g.,  final 
Bureau  of  Land  Management  (BLM) 
plans,  section  7  jeopardy  standard,  the 
Clark  County  short-term  habitat 
conservation  plan,  and  section  9 
prohibitions)  as  the  baseline  for  this 
analysis.  As  a  result,  critical  habitat 
effects  were  those  incremental  impacts 
that  would  occur  solely  as  a  result  of  the 
critical  habitat  proposal  above  and 
beyond  the  effects  of  these  other  actions. 

The  critical  habitat  covers  a  broad 
geographic  area  in  four  States  and 
includes  Federal,  State,  private,  and 
Tribal  lands.  Because  the  designation 
affects  only  Federal  agency  actions 
under  section  7,  it  is  assumed  that  any 
ensuing  economic  impacts  of  the 
designation  would  occur  only  on 
Federal  lands  or  on  non-Federal  lands 
where  there  is  Federal  involvement.  The 
Service  concluded  that  the  impacts  on 
Federal  lands  would  be  largely  limited 
to  livestock  grazing,  mining,  and 
recreational  activities  that  may  affect 
tortoise  habitat. 

As  a  result  of  that  analysis,  the 
Service  concluded  that  the  August  30 
proposal  would  affect  51  Federal 
grazing  permits  that  provide  about 
59,500  animal  unit  months  (AUMs).  The 
maximum  potential  reduction  in 
regional  employment  was  estimated  to 
be  425  jobs  (340  direct  jobs;  85  indirect 
jobs).  T^e  profitability  of  ranches  in  the 
seven  counties  is  estimated  to  fall  by 
$4,470,000  due  to  critical  habitat 
designation.  That  is  the  estimated 
permanent  decrease  in  ranch  profits, 
capitalized  at  10  f)ercent  for  a  50-year 
period,  in  accordance  with  the 
methodology  of  Rice  et  al.  (1978). 
Reduced  grazing  fees  in  the  seven- 
county  region  from  Federal  allotments 
was  estimated  to  total  $170,000 
annually.  Half  of  this  amount  ($85,000) 
was  retimied  to  the  grazing  programs  for 
range  improvements,  the  U.S.  Treasury 
received  a  maximxun  37.5  percent 
($63,750)  of  the  fees,  and  local 
governments  received  a  minimum  of 
12.5  percent  ($21,250).  The  effect  of 
reduced  grazing  on  Federal  land  is 
expected  to  vary  among  counties.  The 
designation  of  critical  habitat  is  not 
expected  to  have  significant  economic 
effects  within  any  of  the  seven  co\mties. 
Designation  of  critical  habitat  will  not 
affect  ongoing  mining  operations,  as  the 
ground  disturbances  typical  of  mineral 
extraction  make  mine  sites  unsuitable 
for  tortoise  habitat.  Expansion  of 


existing  mines  or  development  of  new 
mines  will  require  section  7 
consultation  with  the  Service.  Most  of 
the  CHUs  include  surface  areas  on 
which  mining  claims  have  been  filed. 
The  economic  impact  of  critical  habitat 
designation  cannot  be  determined  at  the 
present  time  due  to  the  uncertainty  of 
economically  feasible  mineral 
extraction.  Mining  claims  allow 
exploration  but  do  not  assure  exercise  of 
exploration  rights,  nor  do  they  ensure 
economic  profits  to  the  owner. 

The  Service  was  unable  to  identify 
significant  economic  impacts  to 
recreation  activities  due  to  critical 
habitat  designation. 

Conservation  of  the  desert  tortoise 
and  its  habitat  through  designation  of 
critical  habitat  will  result  in  a  wide 
range  of  benefits,  including  recreation 
values,  watershed  protection,  and 
others,  as  well  as  the  values  that  society 
places  on  conservation  of  the  tortoise 
and  its  ecosystem.  However,  it  was  not 
possible  to  place  dollar  estimates  on 
these  values. 

As  a  result  of  this  analysis,  the      < 
Service  concluded  that  the  economic 
impacts  that  would  be  incurred  firom 
critical  habitat  designation  would  not  be 
significant  to  either  the  regional  (seven- 
county)  or  national  economy.  The 
Service  did  not  recommend  any 
exclusions  based  on  economic  effects. 

Sununary  of  the  Exclusion  Process 

To  determine  whether  or  not  to 
exclude  areas  from  the  designation  of 
critical  habitat  pursuant  to  section 
4(b)(2)  of  the  Act  requires 
determinations  of: 

(1)  The  benefits  of  excluding  an  area 
as  critical  habitat, 

(2)  The  b^efits  of  including  an  area, 
and 

(3)  The  effects  of  exclusions  on  the 
probability  of  species  extinction. 

This  process  consists  of  estimating  the 
benefits  of  retaining  or  excluding  CHUs, 
weighing  those  benefits,  and 
determining  if  exclusion  of  an  area  or 
areas  will  lead  to  the  extinction  of  the 
species.  If  the  exclusion  of  an  area  or 
areas  from  critical  habitat  will  result  in 
eventual  species  extinction,  then  the 
exclusion  would  be  prohibited  under 
the  Act. 

Extinction 

Critical  habitat  consists  of  areas  with 
habitat  characteristics  that  are  essential 
to  the  conservation  of  a  listed  species. 
However,  the  exclusion  process  focuses 
upon  a  threshold  for  species  extinction. 
Conservation  (recovery)  and  extinction 
are  sepjarate  standards.  Recovery  and 
extinction  are  at  opf>osite  ends  of  a 
continuum,  with  the  likelihood  of  a 


species'  continued  survival  increasing 
the  closer  the  species  is  to  the  recovery 
end  of  the  continuum.  It  may  be  more 
difficult  to  predict  the  point  at  which 
extinction  would  be  inevitable  than  to 
determine  where  recovery  may  occur. 

Each  such  determination  may  be 
different  for  different  species  and  may 
vary  over  the  range  of  a  species.  It  may 
be  related  to  a  number  of  factors,  such 
as  the  number  of  individuals,  amount  of 
habitat,  condition  of  the  habitat,  and 
reproductive  success.  Extinction  of  a 
wide-ranging  species  such  as  the  desert 
tortoise  would  most  likely  occur  as  a 
result  of  increased  fragmentation  of  its 
habitat  (affecting  quality).  Portions  of 
the  species'  range  would  no  longer 
support  tortoises  before  the  species 
would  become  extinct.  Cumulatively, 
reductions  in  range  would  inevitably 
lead  to  the  species'  extinction.  The 
focus  of  the  analysis  was  on  those 
factors  that  pertain  to  these  issues  and 
included  consideration  of  the  condition 
and  location  of  habitat. 


Criteria  and  Decision 

The  Act  specifically  prohibits 
consideration  of  economic  effects  when 
listing  species  as  threatened  or 
endangered,  but  requires  an  analysis  of 
the  economic  and  other  relevant 
impacts  of  designating  critical  habitat. 
Therefore,  economic  costs  and  benefits 
of  critical  habitat  designation  were 
defined  as  the  economic  effects  that: 

(1)  Elxceed  those  that  resulted  from 
listing  the  desert  tortoise  as  a  threatened 
species  in  April  1990;  and 

(2)  Are  above  those  economic  effects 
resulting  from  the  previous 
implementation  of  tortoise  protection 
measures  by  Federal  land  management 
agencies. 

In  evaluating  the  designation  of 
critical  habitat  to  determine  whether  or 
not  to  exclude  areas  because  of  concerns 
over  economic  effects,  the  Service  used 
the  following  process: 

(1)  Areas  were  identified  that  are 
essential  to  the  conservation  of  the 
species  based  upon  the  criteria 
described  in  this  document;  and 

(2)  An  economic  analysis  was 
conducted  to  ascertain  the  anticipated 
economic  consequences  of  designating 
areas  as  critical  habitat,  using  the 
county  as  the  basic  level  of  economic 
analysis. 

Exclusion 

After  considering  the  economic  and 
other  factors  that  may  be  pertinent  to 
any  decision  to  exclude  areas  from 
designation  as  critical  habitat,  the 
Secretary  of  the  Interior  has  determined 
that  no  exclusions  are  appropriate. 
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Biological  Modifications  to  Boundaries 

Based  on  information  received  during 
the  proposal  process,  the  Service  refined 
boundaries  of  six  CHUs  based  on 
biological  information  that  these  areas 
did  not  contain  constituent  elements 
and  that  deletion  of  them  from  critical 
habitat  would  not  compromise  the 
function  of  the  CHU  or  its  reserve 
design.  These  areas  included: 

(1)  Approximately  2,000  acres  in  the 
Chocolate  Mountains  in  the  Chuckwalia 
CHU  in  California; 

(2)  Approximately  20.800  acres 
within  and  adjacent  to  the  Twentynine 
Palms  Marine  Corps  Base  in  the  Ord- 
Rodman  CHU  in  Califomia; 

(3)  Approximately  13.200  acres  in  the 
Newberry  Mountains  in  the  Piute- 
Eldorado  CHU  in  Nevada; 

(4)  Approximately  76.300  acres  on 
both  the  northern  and  southern  borders 
of  the  Mormon  Mesa  CHU  in  Nevada; 

(5)  Approximately  80.757  acres 
around  the  Gold  Butte-Pakoon  CHU  in 
Arizona:  and 

(6)  Approximately  8.100  acres  north 
of  St.  George,  Utah  in  the  Upper  Virgin 
River  CHU  in  Utah. 

In  addition,  based  on  information  and 
a  request  submitted  from  the  ELM,  the 
Service  included  an  additional  1,920 
acres  on  the  southern  border  of  the 
Beaver  Dam  Slope  CHU  in  Arizona.  This 
request  was  accommodated  because: 

(1)  It  was  made  by  the  landowner  and 
will  not  affect  other  landowners. 

(2)  The  proposed  inclusion 
constitutes  an  insignificant  change  from 
the  proposed  rule,  and 

(3)  It  will  allow  the  BLM's  desert 
tortoise  study  plots  to  be  included 
within  desert  tortoise  habitat. 

Effiects  of  the  Designation 

The  proposed  rule  for  the  designation 
of  critical  habitat  for  the  desert  tortoise 
published  on  August  30, 1993. 
identified  12  areas  encompassing  a  total 
of  approximately  6.6  million  acres.  It 

Table  3. 


included  eight  CHUs  totaling  4.8 
million  acres  in  Califomia.  four  CHUs 
totaling  1.3  million  acres  in  Nevada,  two 
CHUs  totalling  137,200  acres  in  Utah, 
and  two  CHUs  totaling  417.400  acres  in 
Arizona.  This  included  5  miHion  acres 
of  BLM  land.  247.400  acres  of  military 
lands,  151.200  acres  of  National  Park 
Service  land.  170,100  acres  of  State 
lands,  1.600  acres  of  Tribal  lands, 
1.079,500  acres  of  private  lands,  and 
100  acres  of  Forest  Service  land.  A 
summary  of  changes  in  acreage  between 
the  proposed  mle  and  this  final  rule  are 
provided  in  Table  1. 

Table  1.— Summary  of  Changes  in 
Acreage  Between  Proposal  and 
Final  Critical  Habitat  Designa- 
tions 

(Figures  are  rounded  to  ttie  nearest  hundred] 


Reductions: 
Bureau  of  Land  Management 

Military 

National  ParV  Service 

State 

Tribal _ 

Increases: 
Private 


Total  acre 
reduction 


204.900 

5.200 

3.900 

4.000 

0 

'18.900 


'  An  (TKrease  in  private  larxl  acreage  re- 
sulted from  a  correction  in  land  status  in  the 
Mormon  Mesa  CHU;  the  BLM  land  sold  to 
Aerojet-General  Corporation  through  the  Ne- 
vada-Florida Land  Exchange  Act  of  1988  was 
originally  shown  as  BLM. 

Tota]  Acres  Included  in  Critical  Habitat 

As  a  result  of  boundary  revisions 
based  on  new  biological  information, 
the  Service  is  designating  approximately 
199,100  acres  less  than  profiosed  in  the 
August  30, 1993  proposal.  The  final  rule 
for  the  designation  of  critical  habitat  for 
the  desert  tortoise  identifies  12  areas, 
encompassing  a  total  of  6.4  million 
acres.  The  Service  has  designated  eight 
units  totaling  4.8  million  acres  in 


Califomia.  four  units  totaling  1.2 
million  acres  in  Nevada,  two  units 
totaling  129.100  acres  in  Utah,  and  two 
units  totaling  338.700  acres  in  Arizona. 
The  final  designation  encompasses 
approximately  4.790,600  acres  of  BLM 
land.  242,200  acres  of  military  land. 
147.200  acres  of  National  Park  Service 
land.  166,200  acres  of  State  land,  1.600 
acres  of  Tribal  land,  and  1.098,400  acres 
of  private  land  (see  Tables  2  and  3). 
Three  CHU  boundaries  span  more  than 
one  State — Piute-Eldorado  (Califomia 
and  Nevada).  Gold  Butte-Pakoon 
(Nevada  and  Arizona),  and  Beaver  Dam 
Slope  (Nevada,  Arizona,  and  Utah). 

Table  2.— Approximate  Acreage  of 
Critical  Habitat  Designated  for 
the  Desert  Tortoise  by  Critical 
Habitat  Unit 

(Figures  are  rourxied  to  the  nearest  hundred] 


Critical  habrtat  t«vt 

Acres 

Califomia: 

Chemehuevi „ 

ChtK-Jcwalia 

Fremont-Kramer 

Ivanpah  Valley  „. 

Pinto  Mountains 

937.400 
1,020.600 
518.000 
632.400 
171.700 

Ofd-Rodman 

253,200 

Plute-Eldorado 

Superior-Cronese 

453.800 
766  900 

Nevada: 
Beaver  Dam  Slope  

87  400 

Gold  Butte-Pakoon  

192  300 

Mormon  Mesa 

427  900 

Piute-Eldorado „ 

Utah: 
Beaver  Dam  Slope  

516.800 
74  500 

Upper  Virgm  River  

54  600 

Arizona: 
Beaver  Dam  Slope  

42  700 

Gold  Butte-Pakoon  ...„ 

296,000 

-APPROXIMATE  Acreage  of  Critical  Habitat  Designated  for  the  Desert  Tortoise  by  Landownership 

(Figures  are  rounded  to  the  nearest  hundred] 


Califomia 

Nevada 

Utah 

Arizona 

Total 

Bureau  of  Land  Management „...    .   „    

Military  „ „ . 

National  Park  Service ._ 

3.327.400 

242,200 

0 

132.900 

0 

1,051,500 

1.0R5.000 

0 

103.600 

0 

0 

35.800 

89.400 
0 
0 

27.600 
1.600 

10.500 

288.800 

0 

43.600 

5.700 

0 

600 

4.790,600 

242.200 

147,200 

166,200 

1.600 

1.098.400 

State  „ 

Tribal ^ 

Private _ _ _ 

Total  ..„ _.... _ „ 

Number  of  critKal  habitat  units _„ 

4.754,000 
8 

1,224,400 

4 

129.100 
2 

a3fl.700 
2 

6.446,200 
•12 

•Two  areas  overtap  two  States,  one  area  overlaps  ttvee  States. 
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Developed  areas,  such  as  towns, 
airports,  and  roads,  and  dry  lakes,  active 
mining  operations,  and  water  bodies 
will  not  be  affected  by  the  designation 
because  they  will  never  contain  primary 
constituent  elements.  To  the  extent 
possible,  these  areas  were  deleted  from 
critical  habitat.  If  these  areas  were  found 
along  the  periphery  of  CHUs, 
boundaries  were  redrawn  to  physically 
exclude  them  from  the  final  maps.  This 
was  not  possible  for  areas  imbedded 
within  individual  units.  Acreage  totals 
were  adjusted  where  possible  to  reflect 
their  exclusion. 

The  majority  of  desert  tortoises  and 
suitable  desert  tortoise  habitat  (i.e.,  for 
nesting,  sheltering,  foraging,  disf>ersal, 
and  gene  flow)  are  found  on  BLM  land. 
Much  of  the  private  land  included  in 
the  critical  habitat  boundaries  results 
from  checkerboard  landownership 
patterns  along  railroads.  The  final 
designation  of  critical  habitat  includes 
the  areas  that  contain  the  best  remaining 
desert  tortoise  habitat. 

Economic  Impacts  of  the  Final 
Designation 

The  economic  analysis  (Schamberger 
et  al.  1993)  provides  the  Service's 
conclusions  on  the  potential  impacts  of 
the  areas  selected  for  final  designation 
as  critical  habitat.  This  analysis  served 
as  a  decision  document  in  evaluating 
economic  consequences  of  the  action 
leading  to  the  final  decision  to  designate 
critical  habitat. 

Consistent  with  the  requirements  of 
section  4  of  the  Act,  the  economic 
analysis  reviews  the  final  economic 
impact  of  designating  critical  habitat. 
Only  these  incremental  costs  and 
benefits  of  designation  may  be 
considered  in  determining  whether  to 
exclude  lands  from  designation.  The 
economic  analysis  examined  the  costs 
and  benefits  of  precluding  or  limiting 
specific  land  uses  within  portions  of 
critical  habitat  beyond  those  restrictions 
that  have  already  been  implemented 
either  for  the  benefit  of  the  desert 
tortoise  through  the  listing  process  or 
for  some  other  reason.  Incremental 
analysis  was  the  appropriate  method  to 
use  because  the  designation  of  critical 
habitat  is  the  only  action  for  which  the 
Service  now  has  decision  authority.  The 
economic  costs  of  listing  the  species 
have  already  been  incurred,  and  the 
economic  effects  of  actions  taken  by 
other  Federal  or  State  agencies  are 
outside  the  purview  of  the  Service.  The 
analysis  was  cast  in  a  "with"  critical 
habitat  versus  a  "without"  critical 
habitat  framework  and  measures  the  net 
change  in  various  categories  of  benefits 
and  costs  when  the  critical  habitat 
designation  was  imposed  on  the  existing 


baseline.  The  analysis  evaluated 
national  economic,  or  efficiency,  costs 
and  benefits  that  reflect  changes  in 
social  welfare.  The  standard  measure  of 
those  costs  and  benefits  is  economic 
surplus  In  the  form  of  economic  rents 
and  consumer  surplus. 

The  costs  of  designating  an  area  as 
critical  habitat  are  the  net  economic 
costs  of  precluding  or  restricting  certain 
land  uses  over  the  period  of  analysis. 
Costs  are  measured  as  the  difference 
between  the  resource's  value  in  its 
economically  best  use  without  critical 
habitat  and  its  next  best  use 
(opportunity  cost)  when  that  use  is 
precluded  or  restricted  by  critical 
habitat.  Economic  effects  include  a 
mixture  of  efficiency  and  equity 
measures. 

The  economic  efficiency  effects  of 
designation  Include  those  that  result  in 
changes  in  social  welfare.  Regional 
economic  impacts  often  represent 
transfers  among  people,  groups,  and/or 
geographic  regions.  For  simplicity, 
economic  efficiency  effects  are  referred 
to  as  benefits  and  costs,  and 
distributional  effects  are  cited  as 
economic  impacts.  National  economic 
efficiency  effects  may  include,  but  are 
not  restricted  to: 

(1)  Net  change  in  aggregate  value  of 
capital  (e.g.,  lands)  due  to  critical 
habitat  designation; 

(2)  Wage  earnings  foregone  from  a 
significant  number  of  employees 
permanently  displaced  through  critical 
habitat  designation; 

(3)  Opportunity  costs  of  foregone  or 
precluded  economic  activities  (e.g., 
cxirtailed  or  terminated  land 
development):  and 

(4)  Benefits  of  retaining  genetic  and 
biological  diversity  through  specific 
species  protection  measures. 

Regional  (distributional)  economic 
impacts  may  include: 

(1)  Changes  in  specific  county  tax 
revenues  due  to  changes  in  land  use 
(e.g.,  developed  real  estate  versus  raw, 
undeveloped  land);  and 

(2)  Regional  social  costs  and  benefits 
from  factors  such  as  transient 
unemployment,  job  training,  or 
redistribution  of  existing  job-mix 
categories  (e.g.,  transitioning  from 
underemployment  in  seasonal  range  or 
mine  work  to  full  employment  in  other 
sectors). 

The  analysis  of  effects  of  critical 
habitat  designation  combines  national 
economic  efficiency  effects  and  regional 
(distributional)  impacts.  These  include 
effects  on  the  net  returns  of  local  ranch 
operations,  foregone  grazing  fees, 
compensation  to  allottees  for  permanent 
improvements  to  land  leased  from  the 
Federal  government  for  grazing,  changes 


in  total  employment,  and  the  portion  of 
grazing  fees  that  would  be  shared  with 
local  governments. 

These  consequences  are  presented  in 
the  context  of  size,  relative  to  the  value 
added,  of  the  seven  counties  in  which 
the  grazing  impacts  would  be  realized. 
These  consequences  illustrate  the 
relative  magnitude  of  critical  habitat 
designation  economic  effects. 

Economic  Baseline 

In  assessing  the  economic  impacts  of 
the  critical  habitat  designation,  the 
Service  has  used  the  exf)ected  economic 
situation  consistent  with  restrictions 
that  were  in  place  at  the  time  of 
proposing  critical  habitat.  The  principal 
land  use  restrictions  that  were  already 
in  place  were  the  BLM's  Management 
Framework  Plans,  Resource 
Management  Flans,  and  habitat 
management  plans;  the  BLM's 
Rangewide  Flan;  National  Park  Service 
land  management  policies;  military 
land-use  policies;  and  the  listing  of  the 
desert  tortoise  as  a  threatened  species 
(section  7  jeopardy  standard  and  section 
9  prohibitions). 

Industry  (e.g.,  grazing  and  mining) 
and  recreation-related  effects  of 
designating  critical  habitat  concern 
primarily  those  activities  not  already 
affected  by  earlier  decisions.  For  all 
activities,  however,  it  is  the  incremental 
effects  of  avoiding  adverse  modification 
of  critical  habitat  and  the  marginal 
changes  in  ensuing  benefits  and  costs 
that  are  the  appropriate  measures  of  the 
effects  of  critical  habitat  designation. 

Desert  tortoise  management  and 
curtailment  of  the  activities  that 
threatened  the  species  began  when  the 
BLM  established  the  Desert  Tortoise 
Preserve  in  1973  in  the  Western  Mojave 
Desert  (Brussard  et  al.  1993).  The 
preserve  was  expanded  and  formally 
designated  a  Research  Natural  Area  and 
an  Area  of  Critical  Environmental 
Concern  (ACEC)  by  1980  (U.S.  Fish  and 
Wildlife  Service  1993).  In  1988,  the 
BLM  pubUshed  its  Rangewide  Plan 
(Spang  et  al.  1988).  which  is  based  on 
the  categorization  of  desert  tortoise 
habitat  on  BLM  land  into  three 
categories  based  on: 

(1)  Importance  of  the  habitat  to 
maintaining  viable  populations, 

(2)  Resolvability  of  conflicts, 

(3)  Desert  tortoise  density,  and 

(4)  Desert  tortoise  population  status 
(stable,  increasinc,  or  decreasing). 

Category  1  lands  are  the  most 
important  to  desert  tortoises  for  survival 
and  recovery,  and  category  3  lands  are 
the  least  important.  The  Rangewide  Plan 
provides  management  goals  and 
objectives  for  each  form  of  authorized 
multiple  use  within  each  of  the 
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categories  on  Federal  land  managed  by 
the  BLM,  including  livestock  grazing, 
mining,  and  OHV  activities.  All  CHUs 
in  this  final  rule  minimally  include 
category  1  and/or  2  habitats. 
Additionally,  CHUs  contain  some 
category  3  habitats,  uncategorized 
habitats,  and  lands  managed  by  other 
Federal  entities. 

The  Service  has  assumed  a  distinction 
exists  between  the  effects  of  listing  the 
species  and  the  incremental  effects  of 
designating  critical  habitat.  The 
differences  between  listing  and 
designation  of  critical  habitat  vary 
within  each  CHU  based  on  existing 
management. 

Eight  CHUs,  or  portions  thereof,  are 
designated  in  California  (Chemehuevi, 
Chuckwalla,  Pinto  Mountain,  Fiute- 
Eldorado  (includes  Fenner  DWMA). 
Ivanpah,  Fremont-Kramer,  Ord-Rodman, 
and  Superior-Cronese).  All  are  managed 
primarily  by  the  BLM  according  to 
guidance  provided  in  the  California 
Desert  Conservation  Area  Plan  of  1980, 
as  amended  (Desert  Plan),  and  the  1992 
California  Statewide  Desert  Tortoise 
Management  Policy  (Tortoise 
Management  Policy).  The  Desert  Plan 
defines  four  classes  of  land  use  with 
differing  management  goals  and 
prescriptions.  Classes  include 
controlled  use  (wilderness  and  areas 
recommended  for  wilderness),  limited 
use.  moderate  use,  and  intensive  use 
(vehicle  travel  restrictions  range  from 
designated  routes  only  in  limited-use 
areas  to  no  vehicular  restrictions  in 
intensive  use  areas).  The  Tortoise 
Management  Policy  designates  three 
categories  of  desert  tortoise  habitat  in 
which  varying  levels  of  protection  are 
afforded  to  the  desert  tortoise  and  its 
habitat.  Additional  management 
guidance  is  provided  in  livestock 
allotment  management  plans  (AMPs), 
habitat  management  plans  (HMPs)  for 
desert  tortoises  and  other  wildlife 
species,  the  East  Mojave  National  Scenic 
Area  Plan,  and  management  plans  for 
specific  ACECs. 

The  West  Mojave  Coordinated 
Management  Plan  and  the  Eastern 
Colorado  Desert  HMP  are  BLM 
management  plans  currently  in 
preparation  that  will  have  an  important 
effect  on  desert  tortoise  management  in 
California.  The  West  Mojave 
Coordinated  Management  Plan  will  be 
the  basis  for  a  programmatic  section  7 
consultation  for  BLM  activities  in  the 
western  Mojave  Desert  and  may  serve  as 
a  basis  for  habitat  conservation  plan(s) 
for  local  governments  in  the  section 
10(a)(1)(B)  permit  process.  The  Eastern 
Colorado  Desert  HMP  will  address  all 
BLM  activities  in  the  Chuckwalla  Bench 


area  and  will  provide  a  framework  for 
a  programmatic  section  7  consultation. 

The  Chuckwalla  CHU  is  managed  by 
the  BLM  and  the  Navy  (Chocolate 
Mountains  Aerial  Gunnery  Range).  Parts 
of  the  Suf)erior-Cronese  CHU  are 
managed  by  the  Army  (National 
Training  Center  at  Ft.  Irwin)  and  the 
Navy  (China  Lake  Naval  Air  Weapons 
Station).  The  Fremont-Kramer  CHU 
includes  a  portion  of  Edwards  Air  Force 
Base.  Portions  of  the  Piute-Eldorado  and 
Ivanpah  CHUs  in  California  are  within 
the  boundaries  of  the  East  Mojave 
National  Scenic  Area,  which  affords 
special  protection  to  the  area's  natural, 
scenic,  and  other  values  (BLM  1980). 

Several  programmatic  and  other 
biological  opinions  have  resulted  in 
additional  regulation  of  activities  within 
desert  tortoise  habitat  in  California. 
Biological  opinions  have  limited  grazing 
of  sheep  to  category  3  habitats. 
Programmatic  consultations  have  been 
completed  for  land  use  plans  at  the 
Naval  Air  Weapons  Station  and  the 
Rand-Fremont  Valley  areas.  The  Service 
has  also  completed  a  biological  opinion 
concerning  the  on-going  mission  for  the 
Army's  National  Training  Center  at  Ft. 
Irwin.  Programmatic  consultations  also 
exist  that  define  standard  terms  and 
conditions  for  mining  operations 
disturbing  less  than  10  acres,  for  non- 
competitive vehicle  races,  such  as  poker 
runs,  which  occur  on  designated  routes 
in  some  desert  tortoise  areas,  and  for  the 
four  OHV  management  areas  within  the 
western  Mojave  Desert. 

The  Service  and  the  BLM  are 
currently  developing  a  programmatic 
approach  to  long-term  pipeline 
maintenance.  The  Service  and  the  Navy 
are  also  informally  consulting  on  a 
programmatic  consultation  for  training 
activities  at  the  Marine  Corps  Air 
Ground  Combat  Center  (MCAGCC)  and 
within  the  Chocolate  Mountains  Aerial 
Gunnery  Range. 

In  Nevada,  the  majority  of  the  desert 
tortoise  habitat  is  managed  by  the  BLM 
under  the  Clark  County  Management 
Framework  Plan.  The  Stateline  Resource 
Area  of  the  Las  Vegas  District  has 
prepared  a  draft  Resource  Management 
Plan  that  proposes  designation  of 
ACECs  for  desert  tortoises;  however, 
this  document  has  not  yet  been 
finalized.  Livestock  grazing  in  Nevada  is 
restricted  to  the  period  of  June  15  to 
March  1.  in  accordance  with  the  BLM's 
proposed  livestock  grazing  program  and 
the  Service's  biological  opinion  that 
analyzed  that  proposal.  However,  as  of 
this  date,  the  BLM's  decision  to 
implement  this  seasonal  restriction  has 
been  stayed  by  an  Administrative  Law 
Judge.  Although  Interior  Board  of  Land 
Appeals  Administrative  Law  Judges 


have  the  authority  to  review  land  use 
decisions  made  by  Interior  agencies, 
they  lack  jurisdiction  needed  to  review 
biological  opinions  issued  by  the 
Service.  In  southern  Clark  County, 
portions  of  the  Piute-Eldorado  CHU  are 
also  managed  by  the  National  Park 
Service  (Lake  Mead  National  Recreation 
Area). 

In  1991.  the  Piute-Eldorado  Valley 
was  established  as  a  Tortoise 
Management  Area  (TMA).  as  mitigation 
for  the  incidental  take  of  desert  tortoises 
in  the  Las  Vegas  Valley,  pursuant  to 
section  10(a)(1)(B)  of  the  Act.  The  Short- 
Term  Habitat  Conservation  Plan  for  the 
Desert  Tortoise  in  the  Las  Vegas  Valley, 
Clark  County,  Nevada  (Regional 
Environmental  Consultants  1991). 
which  described  this  mitigation, 
provides  land-use  control  measures  for 
this  area.  These  measures  include 
prohibition  of  competitive  and 
commercial  events,  except  in  some 
portions  of  Eldorado  Valley,  placing 
livestock  grazing  areas  into  non-use 
status,  and  designation  of  roads  and 
trails. 

The  majority  of  the  lands  within  the 
Gold  Butte-Pakoon  and  Beaver  Dam 
Slope  CHUs  in  Arizona  are  managed  by 
the  BLM  under  the  Arizona  Strip 
Management  Plan.  This  plan  designates 
the  Beaver  Dam  Slope  ACEC  and 
includes  management  prescriptions 
designed  to  minimize  impacts  to  desert 
tortoises  and  their  habitat.  All  desert 
tortoise  habitat  in  Arizona  is  within  the 
area  managed  by  the  Virgin  River- 
Pakoon  Basin  Habitat  Management  Plan, 
a  cooperative  Sikes  Act  document 
written  by  the  BLM  and  the  Arizona 
Game  and  Fish  Department. 
Additionally,  desert  tortoise  habitat 
occurring  in  wilderness  areas  in  Arizona 
is  managed  according  to  the  Paiute- 
Beaver  Dam  Wilderness  Management 
Plan  and  the  Grand  Wash  Cliffs 
Wilderness  Management  Plan.  Grazing 
is  administered  according  to  the  Cedar 
Wash.  Highway.  Beaver  Dam  Slope. 
Mormon  Well.  Littlefield  Community, 
Mesquite  Community,  Mosby-Nay. 
Pakoon  Springs.  Pakoon.  Cottonwood. 
Mud  and  Cane,  and  Tassi  Allotment 
Management  Plans.  In  addition  to 
prescriptions  set  forth  in  these  allotment 
management  plans,  a  Service  biological 
opinion  on  livestock  grazing  limited 
grazing  to  the  period  from  June  1  to 
March  15. 

In  Utah,  the  Beaver  Dam  Slope  CHU 
is  primarily  managed  by  the  BLM.  In  the 
Castle  Cliffs  allotment,  a  3,040-acre 
exclosure  encompassing  the  historic 
Woodbury-Hardy  study  area  and  several 
other  important  tortoise  shelter  site 
areas  was  established  to  serve  as  a 
natural  study  area  to  enhance  the 
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tortoise  population.  However,  the 
exclosure  was  never  completely 
operstiorr'  or  effective  in  eliminating 
grazing  in  the  area.  The  BLM  reduced 
the  exclosure  to  1,500  acres,  where 
grazing  was  completely  excluded.  The 
Dixie  Resource  Area  developed  a 
resource  management  plan  for  the  area, 
but  the  Hnal  document  was  rejected  and 
the  process  has  been  reinitiated. 
Currently,  BLM  management  in  the 
Beaver  Dam  Slope  CHU  is  conducted 
under  the  Habitat  N4anagement  Plan 
adopted  in  1980. 

Tne  BLM  and  the  State  of  Utah  are  the 
primary  managers  of  the  Upper  Virgin 
River  CHU.  Smaller  amounts  of  habitat 
are  owned  by  private  entities  and  by  the 
Paiute  Indians^  Several  consultations 
have  been  initiated  regarding  grazing, 
housing  development,  horse  racing,  and 
energy  pipeliiie  developments,  for 
which  the  Service  has  prepared  draft 
biological^  opinions.  Also,  Washington 
County  is  pursuing  development  of  a 
habitat  cc:.  ^rvatlon  plan  for  the  area 
encompassing  the  Upper  Virgin  River 
CHU,  and  the  Service  is  providing 
guidance  for  development  of  this  plan. 
The  BLM  is  pursuing  land  exchanges 
with  the  State  of  Utah  for  consolidation 
of  desert  tortoise  habitat  within  the 
Upper  Virgin  River  CHU  for  ease  of 
management  and  for  long-term 
conservation  of  the  desert  tortoise  and 
other  desert  species.  The  BLMs  Dixie 
Resource  Area  is  currently  preparing  a 
Resource  Management  Plan  to  guide 
land  management  on  BLM  lands 
encompassing  the  Upper  Virgin  River 
CHU.  Because  of  the  area's  small  size 
and  its  proximity  to  an  expanding  urban 


population  center,  the  Service  has 
maintained  that  any  significant  losses  of 
habitat  within  this  area  would  likely 
jeopardize  the  continued  existence  of 
desert  tortoises  within  the  Upper  Virgin 
River  Recovery-  Unit. 

Limitations  of  the  Anafysis 

The  regional  economy  includes  the 
full  economic  activity  of  each  county  in 
which  proposed  CHUs  are  located. 
CHUs  generally  are  located  in  remote 
areas  containing  a  very  small  fraction  of 
the  human  population  and  total 
economic  activity  within  a  county.  The 
entire  county  economy  may  not  be 
affected  by  establishing  CHUs;  thus,  the 
size  of  the  relevant  regional  economy 
may  be  overstated.  Likewise,  important 
activities  in  rural  areas  may  appear  to  be 
insignificant  when  compared  to  the 
entire  regional  economy.  For  example, 
mining  does  not  appear  to  be  an 
important  employer  in  the  seven 
counties,  but  may  contribute  to  the 
economic  stability  of  small  rural 
communities  that  offer  few  other 
employment  opportunities. 

Costs  of  Critical  Habitat  Designation 

The  following  sections  summarize  the 
results  of  the  Service's  analysis  of  data 
and  identify  the  potential  costs 
associated  with  the  final  designation  of 
critical  habitat. 

Fegional  Effects  to  Livestock  Industry 

Public  lands  in  the  four  States  in  1990 
furnished  nearly  3,000  operators  with 
cattle  grazing  permits  that  provided 
more  than  3  million  AUMs  (Table  4). 
The  designation  of  critical  habitat  may 


partially  or  totally  affect  51  cattle 
permits  that  provided  59.000  AUMs. 
Nearly  all  sheep  grazing  was  eliminated 
from  most  CHUs  prior  to  critical  habitat 
designation;  therefore,  sheep  grazing 
was  not  an  activity  examined  in  the 
economic  analysis.  The  effect  of  CHU 
restrictions  on  the  availability  of  Federal 
land  for  grazing  varies  widely  among 
the  States,  from  0.6  percent  of  cattle 
AUMs  in  Nevada  to  9.6  percent  of  cattle 
AUMs  in  California.  Across  the  four 
•States,  CHUs  may  affect  1.7  percent  of 
cattle  and  sheep  grazing  AUMs  (note 
these  effects  apply  to  the  States  rather 
than  the  seven-county  region,  for  which 
comparable  data  were  not  available). 

The  economic  consequences  of 
reduced  cattle  grazing  on  Federal  lands 
to  establish  the  proposed  CHUs  includes 
three  effects.  Ranch  profits  in  the  seven 
counties  are  estimated  to  fall  by 
$4,470,000.  This  amount  is  the 
estimated  permanent  decrease  in  ranch 
profits,  capitalized  at  10  percent  for  a  50 
year  period,  in  accordance  with  the 
methodology  of  Rice  et  al.  (1978).  The 
Federal  government  will  compensate 
allottees  with  a  one-time  payment 
estimated  at  $376,000  for  the  loss  of 
permanent  improvements  to  grazing 
lands  (pending  BLM  administrative 
decisions  of  partially  affected 
allotments).  Discontinuing  grazing 
leases  will  result  in  an  annual  reduction 
of  $170,000  in  collected  grazing  fees 
that  are  divided  among  range 
improvements,  the  U.S.  Treasury,  and 
local  governments.  The  $170,000  is  not 
a  "net"  annual  reduction  in  that  it  does 
not  include  the  reduced  costs  of  grazing 
program  administration. 


Table  4.— Cattle  GRAZir4G  Affected  by  Crit>cal  Habitat  Units 


state 

Grazing  per- 
mits on 
CHUs 

AUMs  on 
CHUs* 

AUMs 
Statewide* 

Percent 

Arizona «...- . j/1. -~   . . . 

12 

13 

17 

9 

10,580 

28,240 

11,790 

8.870 

514,674 

295,676 

1,821,875 

770, 143 

2.1 

CaiifoT^a _ 

9.6 

Nevada  .._ _ 

Utah      .               ..   _.     _.... .__   ._ _ _ 

0.6 
1.2 

Total  „ _. - -.- 

51 

59,480 

3,402,368 

1.7 

•  Includes  cattle  and  cheep. 

Source:  U.S.  Bureau  o(  Land  Management  1991.  U.S.  Bureau  o4  Land  Mar^agement,  dtstnct  offices,  personal  convnunications,  1993. 


Regional  Effects  of  Mining  Industry 

The  Service  does  not  anticipate 
disruption  to  current  mining  operations 
from  designation  of  critical  habitat.  The 
Service  notes  that  active  or  previously 
disturbed  mine  sites  typically  do  not 
provide  suitable  habitat  for  desert 
tortoises.  Those  areas,  such  as  currenUy 
operating  mine  sites,  lacking  primary 


constituent  elements  are  not  considered 
critical  habitat. 

Expansion  of  mining  sites  on  public 
land  would  require  section  7 
consultation  to  determine  whether  the 
expansion  would  likely  destroy  or 
adversely  modify  critical  habitat.  In 
cases  where  habitat  is  likely  to  be 
adversely  modified,  the  Service  may 
recommend  reasonable  and  prudent 


alternatives,  including  relocation  of 
roads  or  recovery  of  disturbed  mine 
sites.  Mining  claims  provide  rights  to 
explore  and  develop  mineral  deposits 
but  there  is  no  assurance  that  deposits 
can  be  develop>ed  economically. 

Claims  may  never  be  developed  if 
mariiet  conditions  do  not  warrant  or  if 
reserves  prove  insignificant.  The 
uncertainty  involved  in  mining  claims 
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and  mineral  reserves  precludes  accurate 
estimation  of  economic  effects  from 
designation  of  critical  habitat. 

Reductions  in  County  Revenues 

Potential  revenue  loss  to  the  seven 
counties  examined  in  the  economic 
analysis  due  to  reduced  use  of  existing 
Federal  leases  and/or  permits  is  not 
precisely  calculable  due  to  several 
factors,  including  (but  not  limited  to): 

(1)  The  aggregate  number  of  leases  for 
grazing  that  have  been  issued  under 
section  15  of  the  Taylor  Grazing  Act  of 
1934,  and  from  which  a  50  percent 
revenue-sharing  basis  exists,  as  opposed 
to  section  3  permits  that  carry  a  basis  of 
12.5  percent  revenue  sharing  with  the 
affected  county; 

(2)  The  final  administrative  decision 
by  the  BLM  to  partly  or  completely 
terminate  certain  permits/leases  for 
grazing  predicated  upon  their  location, 
existing  ingress/egress  to  other  lands, 
etc.;  and 

(3)  The  {>ercentage  mixture  of  the 
above  two  types  of  permits  issued  by  the 
BLM  and  its  attendant  fee  structure. 

Although  it  is  knovm  that  certain 
grazing  fees  in  each  of  the  counties  will 
be  reduced  and/or  foregone,  it  is  not 
possible  to  estimate  accurately  the 
dollar  impact  on  the  specific  coimty 
level  imtil  the  BLM  has  concluded  its 
administrative  decision  process.  The 
effect  to  the  seven  counties  is  expected 
to  total  approximately  $21,000  (the 
minimum  12.5  percent  local  share  of  the 
$170,000  grazing  fees  collected  on 
allotments  affected  by  critical  habitat 
designation). 

Net  Economic  Effect  to  U.S.  Treasury 

The  U.S.  Treasury's  portion  of  grazing 
fees  collected  by  the  BLM  in  fiscal  year 
1989  was  insumcient  to  cover  the  direct 


costs  of  administering  grazing  programs 
in  eight  BLM  districts  in  the  hot  deserts 
of  the  southwest.  According  to  a  1991 
report  from  the  U.S.  General  Accounting 
Office  (GAO).  the  BLM  collected  grazing 
fees  totaling  $3.97  million  firom  the 
eight  BLM  desert  districts.  Half  of  this 
amount  ($1.98  million)  was  returned  to 
the  grazing  programs  for  range 
improvements,  the  U.S.  Treasury 
received  a  maximum  37.5  percent  ($1.49 
million)  of  the  fees,  and  local 
governments  received  a  minimum  of 
12.5  percent  ($496,000).  The  U.S. 
Treasury  thus  received  no  more  than 
$1.49  million.  53  percent  of  the  $2.79 
million  expense  for  grazing  management 
in  the  eight  BLM  districts.  According  to 
GAO: 

"Critics  of  livestock  grazing  could  argue 
that  the  costs  of  managing  livestock  grazing 
•  •  •  exceeded  the  funds  available  to  the 
Treasury  to  offset  these  management  costs. 
Proponents  could  counter  that  •  •  •  grazing 
fees  more  than  offset  •  •  •  management 
costs  and  provided  funds  for  State  and 
county  projects  as  well  as  for  range 
improvements. 

No  matter  how  costs  are  analyzed,  the 
resources  currently  being  speai  on  range 
management  *  *  •  are  insufficient  to 
perform  all  essential  tasks.  [I)nsufficient 
funding  and  staffing  have  been  instrumental 
in  the  BLM's  inability  to  restore  degraded 
riparian  areas,  deal  with  overstocked  grazing 
allotments,  and  detect  livestock  grazing 
trespass.  Consistent  with  our  findings,  the 
BLM  has  concluded  that  its  current  budget  is 
inadequate  to  perform  all  needed  land 
management  tasks  throughout  the  public 
lands"  (U.S.  General  Accounting  Office 
1991). 

Based  on  the  GAO's  findings,  the  U.S. 
Treasury  may  realize  a  net  financial  gain 
ht)m  discontinuing  or  reducing  Federal 
grazing  programs  in  the  hot  desert 
(assuming  administrative  costs  were 


reduced  accordingly  and  not 
reassigned).  Although  the  potential 
savings  to  the  U.S.  Treasury  was  not 
evaluated  in  the  Draft  Economic 
Analysis,  it  is  reasonable  to  assume  that 
discontinuation  of  grazing  on  the  public 
lands  designated  as  critical  habitat  for 
the  desert  tortoise  may  contribute  to 
those  savings. 

Employment  Effects 

Designation  of  critical  habitat  for  the 
desert  tortoise  is  expected  to  result  in 
the  loss  of  no  more  than  425  jobs  in  the 
seven-county  region  (Table  5).  This 
estimate  includes  340  jobs  lost  directly 
in  ranching  and  85  jobs  lost  indirectly 
in  other  industries.  This  job  loss,  due  to 
the  reduction  of  Federal  grazing  permits 
in  CHUs.  is  an  insigniHcant  proportion 
of  the  1,535.100  workers  employed  in 
the  seven  counties  in  1990.  Specific 
employment  losses  cannot  be  estimated 
for  each  county  until  the  BLM  decides 
on  how  to  handle  partially  affected 
grazing  allotments.  This  total  job  loss 
will  be  reduced  if  there  is  replacement 
of  affected  permits  by  permits  on 
unaffected  lands  (Federal  or  private)  or 
if  those  laborers  transfer  to  jobs  on 
unaffected  ranch  lands.  These  estimated 
employment  losses  will  not  be 
permanent  for  most  laborers,  as  it  is 
anticipated  that  over  85  percent  will  be 
reemployed  within  2  years. 

Critical  habitat  designation  is  not 
expected  to  result  in  lost  jobs  in  the 
mining  sector  because  current  mining 
operations  will  not  be  affected  by 
designation.  The  impact  on  future 
employment  in  the  mining  sector  cannot 
be  calculated  reliably  because  of  the 
uncertainty  of  future  expansion  and 
development  of  claims. 


Table  5.— Regional  Employment  Losses  From  Critical  Habitat  Designation  Compared  With  Total  Regional 

Employment 


state 

Direct  ranching 
emptoyment  loss 

Employment 
multiplier 

Total  employ- 
ment loss 

Total  em- 
ployees 

Arizona _ „ 

Califomia „ 

Nevada „ 

Utah  „ 

3S-60 
40^80 
45-120 
40-60 

1.21 
1.25 

1.14 
1.44 

40-75 
50-100 
50-135 
55-115 

36,600 

1,031,900 

446,800 

19,800 

Total  

160-340 

195-425 

1  535  100 

Source:  Estimated  direct  employment  losses  supplied  by  BLM  offices  in  affected  areas.  Employment  multipltef  estimated  by  IMPLAN. 


Summary  of  Potential  Impacts 

The  economic  consequences  of 
designating  critical  habitat  includes 
reduced  ranch  profits  in  the  seven 
counties  of  $4,470,000  (this  amount  is 
the  estimated  p>ermanent  decrease  in 
ranch  profits  capitalized  at  10  percent 
for  a  50-year  period,  in  accordance  with 


the  methodology  of  Rice  et  al.  (1978)). 
The  Federal  government  will 
compensate  allottees  with  a  one-time 
payment  estimated  at  $376,000  for  the 
loss  of  permanent  improvements  to 
grazing  lands  (pending  BLM 
administrative  decisions  of  partially 
affecteo^llotments).  Discontinuing 


grazing  will  result  in  an  annual 
reduction  of  $170,000  in  collected 
grazing  fees  that  are  divided  among 
range  improvements,  the  U.S.  Treasury, 
and  local  governments. 

Critical  habitat  designation  should 
result  in  the  loss  of  fewer  than  425  total 
jobs  in  the  seven  counties.  These 
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include  340  direct  ranching  jobs  and  85 
indirect  jobs  in  other  industries.  The 
estimated  employment  loss  will  not  be 
p>ennanent  bcKause  over  85  percent  of 
laborers  will  be  reemployed  within  2 
years. 

Benefits  of  Critical  UalnUt  Designation 

Conservation  of  the  desert  tortoise 
and  its  habitat  through  designation  of 
critical  habitat  may  resuh  in  a  wide 
range  of  benefits.  These  benefits  include 
preservation  of  recreation  and  existence 
values  that  will  izMseasa  the  benefits  for 
most  affected  activities.  Scenic  beauty 
contributes  to  the  quality  of  desert 
recreational  experiences.  Many  of  the 
CHUs  are  adjacent  to  or  within 
Wildemes->  Study  Areas  or  in 
designated  WUdemess  Areas.  Habitat 
conservation  will  enhance  the 
wilderness  values  of  these  adjacent  or 
contiguous  areas.  Habitat  preservation 
also  provides  for  improved  water 
quality,  scenic  and  air  quality, 
biological  diversity,  and  other 
environmental  benefits. 

Many  of  the  resource  services 
provided  by  critical  habitat  are  not 
marketed.  The  lack  of  market  prices 
makes  it  difficult  to  vahie  them  in  dollar 
terms,  as  compared  to  some  cost 
impacts,  such  as  impacts  to  livestock 
grazing.  As  a  result,  this  analysis 
currently  fooises  on  the  cost  impacts, 
primarily  related  to  livestock  grazing. 
No  comprehensive  estimate  of  the 
benefits  of  designating  critical  habitat  is 
feasible  with  available  data  Rather,  the 
analysis  provides  a  discussion  of  the 
kinds  of  nenefits  that  are  expected  to 
ensue,  witi,  empirical  data  and 
examples  as  available.  Existence  values 
represent  an  additional  category  of  non- 
use  benefit,  albeit  one  that  remains 
difficult  to  measure.  Furthermore, 
society  places  preservation  benefits  on 
endangered  species  for  the  option  of 
future  recreational  use,  with  the 
knowledge  that  the  desert  tortoise's 
natural  ecosystem  exists  and  is 
protected,  and  the  satisfaction  from  its 
t)equest  to  future  generations.  Many  of 
these  benefits  are  expected  to  Increase 
in  relative  value  over  time.  As  human 
activities  continue  to  reduce  desert 
ecosystems,  the  remaining  areas  will 
become  less  available  and  more 
valuable.  Habitat  protection  for  the 
desert  tortoise  clearly  benefits  other 
species,  as  well  as  the  human  use  and 
enjoyment  of  these  species. 

L)ividii>g  the  sum  of  benefits  between 
the  variou    parts  by  which  gains  are 
generated  is  a  delicate  task.  If 
preservation  of  a  species  is 
accomplished  wholly  through 
designating  criticat  habitat,  then  the  full 
value  of  benefits  could  be  attributed  to 


that  action.  Typically,  however, 
preservation  is  attained  through  a  set  of 
interactive  management  actions,  each  of 
which  is  essential  to  success  and  no  one 
of  which  can  be  singled  out  as  the  sole 
means  by  which  a  species  is  preserved 
(Walsh  1992).  Given  the  information  at 
hand,  and  without  better  understanding 
the  network  of  consequences  from 
management  alternatives,  it  is  not 
possible  to  disaggregate  the  siun  of 
benefits  to  identify  that  portion  directly 
attributable  to  critical  habitat 
designation. 

Biodiversity  Benefits 

Designation  of  critical  habitat  for  the 
deseri  tortoise  will  contribute  to  the 
protection  of  the  biotic  diversity  of  the 
arid  Southwest.  The  tortoise's  habitat 
includes  components  that  make  it  useful 
to  a  variety  of  other  desert  species 
whose  existence  is  enhanced  through 
retention  of  original  characteristics  of 
their  habitat.  Modification  or 
elimination  of  activities  that  would 
adversely  modify  the  natural  ecology  of 
the  region  will  conserve  the  desert 
tortoise,  as  well  as  other  animal  and 
plant  species. 

Recreational  Use  Benefits 

Direct,  non-consumptive  recreational 
use  of  the  desert  tortoise  (i.e..  tortoise 
watching)  occurs,  although  it  is  limited 
by  the  desert  tortoise's  burrowing  habits 
and  its  relatively  dispersed  populations. 
Some  recreational  activities  may  be 
relocated  or  restricted  due  to  critical 
habitat  designation,  particularly  OHV 
use. 

Intrinsic  Values 

Users  axKl  non-users  of  natural 
resources  place  value  on  knowing  that 
resources  will  exist  in  the  future. 
Benefits,  which  may  be  substantial, 
reside  in  the  form  of  ensured  future 
existence  and  availability  for  use  aiui  in 
the  abihty  to  preserve  the  resource  for 
future  generations.  By  designating 
critical  habitat  for  the  desert  tortoise, 
land  managers  will  assure  the  retention 
of  option  and  bequest  values, 
potentially  providing  benefits  far 
outside  the  designated  habitat  region. 

Long-Term  Effects  of  Critical  Habitat 
Designation 

The  analysis  of  economic  impacts  of 
critical  hatdtat  designation  was  besed 
primarily  on  data  that  are  both  ciurent 
and  cak^dabla.  Long-term  economic 
impacts,  especially  on  a  county- level 
basis,  exphcitly  have  not  been 
addressed.  For  example,  although  there 
may  be  a  very  low  level  of  temporary 
unemployment  (less  than  0. 1  percent)  of 
those  laborers  on  any  given  Federal 


allottee's  lease/permit,  it  is  normally 
anticipated  that  those  workers  will  be 
reemployed  within  2  years  or  be  shifted 
to  other  private  ranch  lands  in  the  short- 
term. 

A  given  county's  receipt  of  grazing 
fees  will  be  based  on  final 
administrative  decisions  by  the  surface 
managing  agencies  on  the  number  of 
issued/reissued  permits  and  their 
percentage  revenue  sharing  base  (cited 
in  Schamberger  et  al.  1993). 

Mining  may  be  impacted  over  the 
long  term,  but  only  to  the  extent  that 
surface  expansion  is  Umited  explicitly 
to  avoid  adverse  modification  to  critical 
habitat  If  such  limitations  do  occur, 
they  would  also  be  predicated  on 
govenunental  administrative  decision  at 
that  time  (by  the  BLM.  military,  tribal 
councils),  but  reasonably  would  be 
expected  to  be  minimal  both  in  percent 
and  dollar-level  impacts. 

Available  Conservation  Measures 

The  purpose  of  the  Act.  as  stated  in 
section  2(b).  is  to  provide  a  means  to 
conserve  the  ecosystems  upon  which 
endangered  and  threatened  species 
depend  and  to  provide  a  program  for  the 
conservation  of  Usted  species.  Section 
2(c)(1)  ofthe  Act  declares  that  '*  *  * 
all  Federal  departments  and  agencies 
shall  seek  to  conserve  endangered  and 
threatened  species  and  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  this  Act." 

The  Act  mandates  the  conservation  of 
listed  species  through  different 
mechanisms,  such  as:  Section  7 
(requiring  Federal  agencies  to  further 
the  purposes  of  the  Act  by  carrying  out 
conservation  progranas  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat);  section  9  (prohibition  of 
taking  of  listed  species):  section  10 
(wildlife  research  permits  and  habitat 
conservation  planning  on  non-Federal 
lands);  section  6  (cooperative  State  and 
Federal  grants);  land  acquisition;  and 
research.  Other  Federal  laws  also 
require  conservation  of  endangered  and 
threatened  species,  such  as  the  Federal 
Land  Polic-y  Management  Act.  National 
Environmental  Policy  Act,  and  various 
other  State  and  Federal  laws  and 
regulations. 

The  Service's  intent  in  designating 
critical  habitat  is  to  provide  habitat  that 
contains  primary  constituent  elements 
in  sufficient  quantities  to  maintain 
viable  populations  of  desert  tortoises 
within  the  six  recovery  units.  Critical 
habitat  designation  wUl  help  reduce  the 
risk  associated  with  the  near-term 
reduction  in  desert  tortoise  numbers 
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and  cumulative  loss  of  habitat 
anticipated  from  on-going  management 
plans.  Critical  habitat  offers  additional 
protection  through  section  7.  but  it  does 
not  replace  the  management 
recommendations  provided  by  the  Eh-aft 
Recovery  Plan.  Designation  of  critical 
habitat  will,  however,  provide 
regulatory  protection  and  help  retain 
options  until  long-term  conservation 
plans  are  accepted  and  fully 
implemented. 

Other  Protections 

The  States  of  Nevada,  California. 
Arizona,  and  Utah  have  established 
laws  that  provide  var>ing  levels  of 
protection  for  individual  desert 
tortoises.  The  State  of  Nevada  affords 
limited  protection  to  the  desert  tortoise, 
having  established  it  as  a  protected 
reptile  under  section  501.110.1(d)  of  the 
Nevada  Revised  Statutes,  protected  and 
rare  out.side  of  the  urban  areas  of  Clark 
County  (Las  Vegas)  under  section 
503.080.2  of  the  Nevada  Administrative 
Code,  and  unlawfid  to  transport  across 
Stijte  lines  without  the  v^ritten  consent 
of  the  Nevada  Department  of  Wildlife. 
Nevada  does  not  have  any  laws  that 
regulate  the  degradation  of  desert 
tortoise  hab;fat. 

The  California  Fi.sh  and  Came 
Commission  listed  the  desert  tortoise  as 
a  State  threatened  species  on  June  22. 
1 989.  amending  the  California  Code  of 
Regulations,  section  670  5(b)(4)  of  title 
14.  CrilifomiH  has  also  designated  the 
des«n  tortoise  as  its  official  State 
reptile. 

The  Arizona  Came  and  Fish 
Conmiission  extended  full  protection 
trom  lake  to  the  desert  tortoise,  effective 
Jaru.^iy  1.  lOP^,  through  Commission 
Order  43:  Reptiles.  Also  prohibited  is 
the  sale  of  desert  tortoises  and  their 
importation  to  the  State,  as  well  as  the 
release  of  captive  tortoises  into  the  wild. 
There  is  no  State  authority  in  Arizona 
to  regulate  the  modification  of  desert 
tortoise  habitat. 

In  Utah,  the  d»tsert  tortoise  is 
considered  a  "prohibited  reptile," 
protecting  n  from  collection, 
importation,  transportation,  possession, 
sale,  transfer,  or  release  because  it  poses 
unacceptable  disease,  ecological, 
environmental,  or  human  health  or 
safety  risks.  .No  State  regulations  exist  to 
stop  the  loss  or  degradation  of  desert 
tortoise  habitat  through  land 
development  or  other  actions  (U.S.  Fish 
and  Wildlife  Service  1990). 

Recovery  Planning  and  Section  7 
Consultation 

Recovery  planning  under  section  4(fl 
of  the  Act  is  the  "umbreUa"  that 
eventually  guides  all  of  the  Act's 


activities  and  promotes  a  species' 
conservation  and  eventual  delisting. 
Because  critical  habitat  designation  was 
based  on  recommendations  provided  in 
the  Draft  Recovery  Plan,  final  critical 
habitat  will  be  incorporated  as  part  of 
the  final  recovery  plan  for  the  desert 
tortoise.  The  Service  has  worked  closely 
with  the  Recovery  Team  and  other 
efforts  to  ensure  consistency  and  will 
reevaluate  the  need  for  critical  habitat 
after  completion  and  implementation  of 
the  recovery  plan  or  at  any  time  that 
new  information  indicates  that  changes 
may  be  warranted.  The  Service  may  also 
reassess  critical  habitat  designation  if 
other  land  management  plans  or 
con.ser\ation  strategies,  which  may 
reduce  the  need  for  the  additional 
protection  provided  by  critical  habitat 
designation,  are  developed  and  fully 
implemented. 

Ahhough  critical  habitat  is  not 
intended  as  a  management  or 
conservation  plan,  association  with  the 
Draft  Recovery  Plan  leaves  the 
perception  that  critical  habitat  is  a  form 
of  that  plan.  Tlje  Draft  Recovery  Plan, 
critical  habitat,  and  other  conservation 
processes  are  working  with  the  same 
land  ba.se  containing  the  same  specific 
locations  of  desert  tortoise  populations 
within  recovery  units;  it  is  therefore 
inevitable  that  these  processes  overlap. 
Critical  habitat  is  based  upon  the 
recommendations  of  the  Draft  Recovery 
Plan  because  it  lays  out  a  framework  for 
identifying  and  evaluating  habitat  that  is 
founded  on  scientific  principles. 
Designation  of  critical  habitat  does  not 
offer  specific  direction  for  managing 
•desert  tortoi.se  habitat.  That  type  of 
direction,  as  well  as  any  change  in 
dirertion,  will  come  through 
administration  of  other  facets  of  the  Act 
(e.g.,  section  7,  section  10,  and  recovery 
planning)  or  through  development  of 
land  management  plans  addressing  the 
desert  tortoise. 

The  final  DWMA  boundaries  will  be 
deiemiined  by  land  management 
agencies,  in  consultation  with  the 
Serv  ice,  through  a  planning  process  that 
is  coordinated  with  local  government 
and  interested  members  of  the  public. 
The  Service  intends  that  critical  habitat 
for  the  Mojave  desert  tortoise 
population  conform  to  the  DWMA 
boundaries  determined  throu^  the 
recovery  planning  and  implementation 
process.  Because  the  agency  planning 
process  for  determining  the  DWMA 
boundaries  will  not  be  completed  until 
after  critical  habitat  for  the  Mojave 
desert  tortoise  papulation  is  initially 
designated,  adjustments  to  critical 
habitat  may  need  to  be  made  in 
subsequent  rulemaking  documents  to 
make  critical  habitat  correspond  to  the 


DWMAs.  As  soon  as  the  agency 
planning  process  for  delineating  DWMA 
boundaries  is  completed,  the  Service 
will  consider  publishing  a  proposed 
rule  to  effect  appropriate  adjustments  in 
the  critical  habitat  boundaries  for  the 
affected  recovery  unit(s). 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  atiivities— 
they  authorize,  fund,  or  carry  out  are  net 
likely  to  destroy  or  adversely  modify 
critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  the  requirement  in  section 
7(a)(2)  of  the  Act  that  Federal  agencies 
ensure  their  actions  do  not  jeopardize 
the  continued  existence  of  any  listed 
species.  Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  found  at  50  CFR  part  402.  As 
required  by  50  CFR  402.14.  a  Federal 
agency  must  consult  with  the  Service  if 
it  determines  an  action  may  affect  a 
li.<ited  species  or  critical  habitat.  Thus, 
the  requirement  to  consider  adverse 
modification  of  critical  habitat  is  an 
incremental  section  7  consideration 
above  and  beyond  section  7  re%'iew  to 
evaluate  jeopardy  and  incidental  take  of 
the  species. 

Jeopardy  is  defined  at  50  CFR  402.02 
as  any  action  that  would  be  expected  to 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
species.  Destruction  or  adverse 
modification  of  critical  habitat  is 
defined  at  50  CFR  402  02  as  a  direct  or 
indirect  alteration  that  appreaably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery'  of  a 
listed  species.  The  regulations  also 
clearly  state  that  such  alterations 
include,  but  are  not  limited  to, 
alterations  adversely  modifs'ing  sny  of 
those  physical  or  biological  feaiures  that 
were  the  basis  for  determining  the 
habitat  to  be  critical. 

Survival  and  recover)*,  mentioned  in 
both  the  definition  of  adverse 
modification  and  jeopardy,  are  directly 
related.  Survival  may  be  viewed  as  a 
linear  continuum  between  recovery  and 
extinction  of  the  species  The  closer  one 
is  to  recovery,  the  greater  the  certainty 
in  the  species'  continued  surviN-al.  The 
terms  "survival  and  recovery"  are  thus 
related  by  the  degree  of  certainty  that 
the  species  will  persist  over  a  given 
period  of  time.  Survival  relates  to 
viability.  Factors  that  influence  a 
species'  viability  include  population 
numbers,  distribution  throughout  the 
range,  stochasticity,  expected  duration, 
and  reprodiictive  success.  A  species 
may  be  considered  recovered  when 
there  is  a  high  degree  of  certainty  for  the 
species'  continued  viability. 
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The  Act's  definition  of  critical  habitat 
indicates  that  the  purpose  of  critical 
habitat  is  to  contribute  to  a  species' 
conservation,  which  by  definition 
equates  to  recovery.  Section  7 
prohibitions  against  the  destruction  or 
adverse  modification  of  critical  habitat 
apply  to  actions  that  would  impair 
survival  and  recovery  of  the  listed 
species,  thus  providing  a  regulatory 
means  of  ensuring  that  Federal  actions 
within  critical  habitat  eire  considered  in 
relation  to  the  goals  and 
recommendations  of  a  recovery  plan.  As 
a  result  of  the  link  between  critical 
habitat  and  recovery,  the  prohibition 
against  destruction  or  adverse 
modification  of  the  critical  habitat 
should  provide  for  the  protection  of  the 
critical  habitat's  ability  to  contribute 
fully  to  a  species'  recovery.  Thus,  the 
adverse  modification  standard  may  be 
reached  closer  to  the  recovery  end  of  the 
survival  continuum,  whereas  the 
jeopardy  standard  traditionally  has  been 
applied  nearer  to  the  extinction  end  of 
the  continuum. 

Basis  for  Analysis 

Designation  of  critical  habitat  focuses 
on  the  primary  constituent  elements 
within  the  defined  units  and  their 
contribution  to  the  species'  recovery, 
based  on  consideration  of  the  species' 
biological  needs  and  factors  that 
contribute  to  recovery  (e.g.,  distribution, 
numbers,  reproduction,  and  viability). 
The  evaluation  of  actions  that  may  aitect 
critical  habitat  for  the  desert  tortoise 
should  consider  the  effects  of  the  action 
on  any  of  the  factors  that  were  the  basis 
for  determining  the  habitat  to  be  critical, 
including  the  primary  constituent 
elements  of  nesting,  foraging,  sheltering, 
dispersal,  and/or  gene  flow,  as  well  as 
rthe  contribution  of  the  area  to  recovery. 
The  Service  will  focxis  on  a  proposed 
action's  effect  on  the  eventual  recovery 
of  the  tortoise  in  a  CHU  (e.g.,  the  type 
of  activities  that  led  to  the  tortoise's 
listing,  such  as  habitat  loss,  degradation, 
and  fragmentation).  The  Service  would 
issue  an  adverse  modification  opinion  if 
it  determined  that  a  proposed  action 
was  likely  to  preclude  recovery  of  the 
tortoise  in  a  particular  unit. 

The  range  of  the  desert  tortoise  has 
been  divided  into  six  recovery  units  in 
the  Draft  Recovery  Plan.  These  areas  are 
based  on  genetic,  morphological, 
ecological,  and  physiological  differences 
among  the  desert  tortoises.  The 
designated  CHUs  are  intended  to 
provide  for  viable  populations  of  desert 
tortoises  representing  this  variation  in 
traits.  The  basis  for  an  adverse 
modification  opinion  should  follow  the 
recommendations  in  the  recovery  plan 
for  maintaining  viable  populations  and 


variation  throughout  the  range.  Should 
the  Recovery  Team  redefine  these 
parameters  in  the  final  recovery  plan, 
then  the  basis  for  analysis  under  section 
7  will  follow  that  basis. 

For  a  wide-ranging  species  such  as  the 
desert  tortoise,  where  multiple  CHUs 
are  designated,  each  unit  has  both  a 
local  role  and  a  rangewide  role  in 
contributing  to  the  conservation  of  the 
species.  The  loss  of  a  single  unit  may 
not  jeopardize  the  continued  existence 
of  the  species  but  may  significantly 
reduce  the  ability  of  critical  habitat  to 
contribute  to  recovery. 

Present  conditions  vary  throughout 
the  range  of  the  desert  tortoise,  with  the 
result  that  some  areas  may  be  less  able 
to  sustain  continuing  impacts  than 
others  at  any  given  time.  The  level  of 
disturbance  a  CHU  could  withstand  and 
still  fulfill  its  intended  purpose  is 
variable  throughout  the  tortoise's  range 
and  will  need  to  be  reviewed  in  the 
context  of  its  current  status,  condition, 
and  location. 

Each  project  will  need  review  as  to  its 
impacts  at  all  levels.  When  determining 
whether  any  particular  action  would 
appreciably  diminish  the  value  of  the 
habitat  for  the  survival  and  recovery  of 
the  tortoise,  the  baseline  condition  and 
expected  role  for  the  individual  unit 
and  those  within  the  same  recovery  unit 
must  be  considered.  Among  the  factors 
to  be  considered  are  the  extent  of  the 
proposed  action,  the  present  condition 
of  the  habitat  (e.g.,  percent  of  the  area 
containing  the  primary  constituent 
elements,  degree  of  fragmentation,  size 
of  the  unit),  the  existing  density  of 
desert  tortoises  in  the  unit,  the  exp>ected 
time  to  regenerate  sufficient  habitat  to 
support  an  effective  population  in  a 
particular  area,  consistency  of  the  action 
with  the  intent  of  the  recovery  plan, 
geographic  consideration,  and  local  and 
regional  problems.  The  analysis  should 
also  consider  the  effect  of  the  action  on 
critical  habitat  from  actions  planned 
outside  the  designated  area.  Analysis  of 
impacts  to  individual  units  must 
consider  the  effects  to  the  local  area,  the 
recovery  unit  in  which  it  resides,  and 
the  overall  range  of  the  listed  species. 

Consultation  Process 

Section  7  consultation  for  critical 
habitat  will  focus  on  the  effects  of 
actions  oi/tortoise  habitat  whether  or 
not  it  is  currently  occupied.  The 

f>resence  or  absence  of  tortoises  will  not 
actor  into  the  determination  of  actions 
that  tiigger  section  7.  Any  action  that 
may  affect  critical  habitat  will  trigger 
section  7  consultation. 

The  requirement  to  consider  adverse 
modification  of  critical  habitat  is  an 
incremental  section  7  consideration 


above  and  beyond  section  7  review 
necessary  to  evaluate  jeopardy  and 
incidental  take.  As  required  by  50  CFR 
402.14,  a  Federal  agency  must  consult 
with  the  Service  if  it  determines  an 
action  may  affect  a  listed  species  or  its 
critical  habitat.  Federal  agencies  are 
responsible  for  determining  whether  or 
not  to  consult  with  the  Service  and 
should  consider  a  number  of  factors 
when  determining  if  a  proposed  action 
may  affect  critical  habitat.  To  the  extent 
possible,  agencies  should  consult  on  a 
programmatic  basis. 

Tne  Service  will  consider  the  effect  of 
the  proposed  action  on  the  primary 
constituent  elements  along  with  the 
reasons  why  that  particular  area  was 
determined  to  be  critical  habitat.  The 
trigger  to  initiate  section  7  consultation 
(under  adverse  modification)  is  any 
action  that  may  affect  any  of  the  five 
primary  constituent  elements  of  critical 
habitat  or  reduce  the  potential  of  critical 
habitat  to  develop  these  elements — this 
is  independent  from  any  action  that 
would  affect  known  individuals.  The 
evaluation  should  also  take  into 
consideration  what  happens  outside  of 
critical  habitat  because  such  projects 
may  also  impact  habitat  within  critical 
habitat.  It  should  also  consider  what 
effects  the  action  may  have  o'n  other 
adjacent  CHUs,  the  recovery  unit,  and 
the  overall  range  of  the  desert  tortoise. 

Examples  of  Proposed  Actions 

Section  4(b)(8)  of  the  Act  requires,  for 
any  final  regulation  that  designates 
critical  habitat,  a  brief  description  and 
evaluation  of  those  activities  (public  or 
private)  that  may  adversely  modify  such 
habitat  or  may  be  affected  by  such 
designation.  Regulations  found  at  50 
CFR  402.02  define  destruction  or 
adverse  modification  of  critical  habitat 
as  a  direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical. 

Activities  that  disturb  or  remove  the 
primary  constituent  elements  within 
designated  CHUs  might  adversely 
modify  the  tortoise's  critical  habitat. 
These  activities  may  include  actions 
that  would  reduce  the  area  of  a  recovery 
unit  below  that  which  can  sustain  a 
viable  population  or  provide  for 
movements,  dispersal,  and  gene  flow; 
reduce  the  quantity  and  quality  of  forage 
species,  either  directly  or  through  soil 
modifications,  thereby  affecting  the 
tortoise's  nutritional  requirements: 
reduce  the  suitability  of  substrates  for 


Federal  Register  /  Vol.  59.  No.  26  /  Tuesday.  February  B.  1994  /  Rules  and  Regulations         5835 


burrowing,  nesting,  and  overwintering: 
reduce  the  number  and  availability  of 
burrow  sites,  caliche  caves,  and  other 
shelter  sites:  app>reciably  modify  the 
function  and/or  availability  of 
vegetation  to  provide  shelter  from 
temperature  extremes  and  predators: 
and  increase  the  potential  for  future 
habitat  disturbance  and  human-caused 
mortality. 

A  number  of  Federal  agencies  or 
departments  fund,  authorize,  or  carry 
out  actions  that  affect  lands  that  the 
Service  designates  as  critical  habitat. 
Among  these  agencies  are  the  BLM, 
Department  of  Defense  (DOD),  Bureau  of 
Mines,  Corps  of  Engineers,  Bureau  of 
Reclamation,  Bureau  of  Indian  Affairs 
(BIA),  Federal  Energy  Regulatory 
Commission,  National  Park  Senice, 
Federal  Highway  Administration,  and 
Department  of  Housing  and  Urban 
Dox'elopment.  Federal  agencies  and  the 
Service  are  currently  consulting  on 
numerous  activities  proposed  within  the 
range  of  the  desert  tortoise.  These 
activities  include  Federal  land 
management  plans:  Bureau  livestock 
grazing  operations;  road,  trail,  and 
utility  construction  and  maintenance: 
mining  plans  of  operation:  land  sales, 
leases,  and  exchanges;  Federal  housing 
loans:  BLM  recreation  and  public 
purpose  leases;  permits  forOHV 
activities:  military  operations;  szmd  and 
gravel  operations;  rights-of-way; 
landfills:  and  a  number  of  smaller 
actions.  The  economic  analysis  provides 
more  details  on  specific  projects 
affected  by  critical  habitat  designation. 

The  Service  expects  that  proposed 
actions  that  are  inconsistent  with  land 
management  recommendations  for 
DVVMA's  in  the  Draft  Recovery  Plan 
would  likely  be  considered  to  adversely 
modify  critical  habitat.  Proposed  actions 
that  are  consistent  with  the 
recommendations  within  the  Draft 
Recovery  Plan  would  not  be  likely  to 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Areas  designated  as  critical  habitat 
support  a  number  of  existing  and 
proposed  commercial  and  non- 
commercial activities.  Commercial 
activities  that  may  affect  desert  tortoise 
critical  habitat  include,  but  are  not 
limited  to,  livestock  grazing,  sand  and 
gravel  extraction,  mining,  OHV 
activities,  military  operations,  landfills, 
rights-of-way,  and  utility  corridors. 
Conunerdal  activities  not  likely  to 
destroy  or  adversely  modify  critical 
habitat  include  various  site-specific 
activities  such  as  scenic  tours. 
Conducting  desert  tortoise  surveys 
would  not  likely  destroy  or  adv^^y 
modify  critical  habitat.  Non-commeroial 
activities  are  largely  associated  with 


recreation  and  are  not  considered  likely 
to  adversely  affect  critical  habitat, 
provided  they  do  not  involve  use  of 
vehicles  off  of  designated  roads.  Such 
activities  include  hiking,  camping, 
hunting,  and  various  activities 
associated  with  nature  appreciation.  In 
certain  CHUs  where  more  intensive 
management  is  needed  (e.g..  the  Upper 
Virgin  River  CHU),  the  effects  of 
recreational  activities  will  be  evaluated 
on  a  case-by-case  basis. 

Some  activities  could  be  considered 
to  be  of  beneGt  to  desert  tortoise  habitat 
and,  therefore,  would  also  not  be 
expected  to  destroy  or  adversely  modify 
critical  habitat.  Examples  of  activities 
that  could  be  of  benefit  to  critical 
habitat  include  protective  measures 
such  as  some  forms  of  fire  suppression 
and  restoration  of  disturbed  areas. 
Further  research  may  support  or  refute 
any  potential  benefits  trom  such  actions. 
At  this  time,  they  will  be  evaluated  on 
a  case-by-case  basis. 

In  general,  activities  that  do  not 
remove  or  degrade  constituent  elements 
of  habitat  for  desert  tortoises  are  not 
likely  to  destroy  or  adversely  modify 
critical  habitat.  Each  proposed  action 
would  be  examined  pursuant  to  secticm 
7  of  the  Act  in  relation  to  its  site- 
specific  impacts.  Thus,  prop>osad 
actions  may  or  may  not  destroy  or 
adversely  modify  critical  habitat, 
depending  on  the  type  and  extent  of  the 
action  and  the  pre-prcject  condition  of 
the  area  in  relation  to  desert  tortoise 
habitat  needs.  The  involved  Federal 
agencies  can  assist  the  Service  in  its 
evaluation  of  proposed  actions  by 
providing  detailed  information  on  the 
habitat  configuration  of  a  project  area, 
habitat  conditions  of  surroundmg  areas, 
and  information  on  known  locations  of 
desert  tortoises. 

The  designation  of  critical  habitat 
does  not  imply  that  lands  outside  of 
critical  habitat  do  not  play  an  important 
role  in  the  conservation  of  the  desert 
tortoise.  L^nds  outside  of  critical  habitat 
are  important  for  providing  nesting, 
sheltering,  foraging,  gene  flow,  and 
dispersal  habitat  for  desert  tortoises. 
Federal  activities  outside  of  critical 
bd}itat  are  still  subject  to  review  under 
section  7  if  they  may  affect  the  desert 
tortoise.  The  Service  expects  that 
management  activities  outside  of  critical 
habitat  on  Federal  lands  would  be 
managed  as  recomniended  by  a  final 
recovery  plan.  Federal  land 
management  plans,  or  other  valid  plans. 

Reasonable  and  Prudent  Alternatives 

In  cases  where  it  is  concluded  that  an 
action  would  likely  result  in  the 
destruction  or  adverse  modificatioo  of 
critical  habitat,  to  the  extent  possible, 


the  Service  is  required  to  provide 
reasonable  and  prudent  alternatives  to 
the  proposed  action  in  its  biological 
opinion.  By  definition,  reasonable  and 
prudent  alternatives  allow  the  intended 
purpose  of  the  proposed  action  to  go 
forward  and  remove  the  conditions  that 
would  adversely  modify  critical 
habitat — alternatives  may  vary 
according  to  local  conditions,  project 
size,  or  other  factors.  The  Service 
recommends  that  the  agencies  initiate 
discussions  eariy  enough  in  the 
planning  process  to  preserve  a  greater 
number  of  options  to  reduce  impacts. 

Under  this  scenario,  if  adverse 
modification  was  anticipated,  examples 
of  possible  reasonable  and  prudent 
alternatives  that  may  be  provided  in  a 
biological  opinion  include: 

[1]  Relocating  the  planned  action  to 
another  location. 

(2)  Modifying  the  action  to  minimize 
fragmentation,  and/ or 

(3)  Modif>ing  the  action  to  implement 
land  management  practices  that  are 
known  to  be  compatible  with 
maintaining  primar)'  constituent 
elements  for  the  desert  tortoise. 

For  some  actions,  the  Service  may 
propose  minor  modifications  to  the 
project  design  that  may  avoid  adverse 
modification  of  critical  habitat.  In  the 
case  of  a  proposed  upgrade  of  a 
powerline  right-of-way  corridor,  for 
example,  the  Service  may  recommend 
that  the  corridor  be  expanded  on  one 
side  of  the  existing  corridor  versus  the 
other  side  to  avoid  impacts  to  habitat 
where  the  primary  constituent  elements 
are  of  higher  quality.  For  projects  that 
may  result  in  more  severe  impacts, 
substantial  project  changes  may  be 
necessary.  The  Service  would  propose 
reasonable  and  prudent  alternatives  to 
the  agency's  proposed  action. 
Reasonable  and  prudent  alternatives,  by 
definition,  would  allow  the  intended 
purpose  of  the  project  to  go  forward 
without  adversely  modifying  critical 
habitat. 

No  reasonable  and  prudent 
alternatives  may  be  available  for  some 
proposed  actions.  For  example,  due  to 
the  size  of  a  unit  or  high  levels  of 
existing  fragmentation,  no  level  of 
habitat  disturbance  may  be  possible 
without  resulting  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  these  situations,  the  Service  would 
issue  an  adverse  modification  biological 
opinion  with  no  reasonable  and  prudent 
alternatives.  The  Service  recommends 
that  agencies  initiate  discussions  at  the 
earliest  opportunity  to  help  avoid  this 
type  of  situation. 

Research  en  desert  tortoises  and  their 
habitat  may  negatively  affect  critical 
habitat.  Wherever  possible,  research 


5836         Federal  Register  /  Vol.  59,  No.  26  /  Tuesday.  February  8.  1994  /  Rules  and  Regulations 


should  be  conducted  outside  of  CHUs, 
cooTdinated  throughout  the  listed  range 
of  the  tortoise,  and  based  upon  an 
approved  long-tenn  strategy. 

Conservation  Measures  on  Non-Federal 
Lands 

State,  private,  and  Tribal  lands  have 
been  included  within  the  designation  of 
critical  habitat.  Critical  habitat 
designation  will  not  affect  non-Federal 
lands  except  for  actions  that  are 
authorized,  funded,  or  carried  out  by  a 
Federal  agency.  Actions  on  State  and 
private  lands  will  continue  to  be  subject 
to  section  9  of  the  Act,  requiring  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Act  for  any 
actions  that  may  result  in  take  of  desert 
tortoises.  This  provision  also  will  apply 
to  actions  on  Tribal  lands  without  a 
Federal  nexus.  Those  with  a  Federal    ' 
nexus  will  be  subject  to  section  7 
consultation  under  the  Act. 

Section  9  of  the  Act  prohibits 
intentional  and  non-intentional  "take" 
of  listed  species  and  applies  to  all 
landowners  regardless  of  whether  or  not 
their  lands  are  within  critical  habitat. 
The  term  "take,"  as  defined  by  the  Act, 
means  to  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct.  "Harass"  is  defined  as  an 
intentional  or  negligent  act  or  omission 
that  creates  the  likelihood  of  injur>'  to 
wildlife  by  annoying  it  to  such  an  extent 
as  to  significantly  disrupt  normal 
behavioral  patterns,  which  includes 
breeding,  feeding,  or  sheltering.  "Harm" 
in  the  definition  of  "take"  means  any 
action,  including  habitat  modification, 
which  actually  Idlls  or  injures  wildlife. 
Such  act  may  include  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  shehering  (50  CFR  part  17). 

Section  10(a)(1)(B)  authorizes  the 
Service  to  issue  permits  for  the  taking  of 
listed  species  incidental  to  otherwise 
lawful  activities,  such  as  housing 
development.  Incidental  take  f>ermit 
applications  must  be  supported  by  a 
habitat  conservation  plan  (HCP)  that 
identifies  conservation  measures  that 
the  f)ennittee  agrees  to  implement  to 
conserve  the  species.  A  key  element  of 
the  Service's  review  of  an  HCP  is  a 
determination  of  the  plan's  effect  upon 
the  long-term  conservation  of  the 
species.  An  HCP  would  be  approved 
and  a  section  10(a)(1)(B)  permit  issued 
if  it  would  minimize  and  mitigate  the 
impacts  of  the  taking  and  would  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  that  species  in 
the  virild. 


Due  to  limited  Federal  involvement, 
the  Service  expects  that  few.  if  any. 
formal  section  7  consultations  would  be 
initiated  for  State  lands  that  are 
included  in  critical  habitat.  The  States 
are  subject  to  the  "take"  prohibitions 
under  section  9  of  the  Act.  however,  and 
may  enter  into  the  section  10  HCP 
process  where  appropriate. 

Desert  tortoises  occurring  on  lands 
outside  critical  habitat  boundaries  are 
still  subject  to  section  9  prohibitions. 
The  Service  envisions  that  the  role  of 
desert  tortoise  habitat  in  the 
conservation  of  the  species  will  be 
addressed  through  section  7,  the  HCP 
process,  the  recovery  planning  process, 
and  other  appropriate  State  and  Federal 
laws.  On  these  lands,  it  is  expected  that 
recovery  goals  will  be  achieved  through 
the  use  of  other  conservation 
mechanisms  available  to  the  Service  and 
other  landowners  (e.g..  land  exchanges, 
conservation  and  development 
easements). 

Summary  of  Comments  and 
Recommendations 

In  the  August  30. 1993,  proposed  rule 
and  associated  notifications,  the  Service 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  this  final  rule.  The 
pubUc  comment  period  was  open  from 
August  30. 1993.  to  October  29. 1993. 
During  that  period,  the  Service 
conducted  three  public  hearings  on  this 
issue  at  the  following  locations: 
Riverside,  California,  on  October  6, 
1993;  Las  Vegas,  Nevada,  on  October  12, 
1993;  and  St.  George,  Utah,  on  October 
14, 1993.  The  Service  accepted 
testimony  from  the  public  from  1  to  4 
p.m.  and  from  6  to  8  p.m  on  each  of 
those  days.  The  Service  announced  the 
dates,  times,  and  locations  of  the  public 
hearings  in  the  August  30, 1993, 
proposed  rule  (58  FR  45748). 
Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
asked  to  comment.  In  addition,  the 
Service  published  notices  in  the 
Kingman  Daily  Miner.  Las  Vegas  Review 
Journal,  Las  Vegas  Sun,  Barstow  Desert 
Dispatch,  The  Sun,  and  the  Press 
Enterprise  on  September  23, 1993,  and 
in  the  Daily  Spectrum  on  September  16. 
1993.  announcing  the  publication  of  the 

[)roposed  rule  and  the  dates,  times,  and 
ocaUons  of  the  public  hearings. 

During  the  60-day  comment  period, 
the  Service  received  approximately  270 
written  comments.  In  addition,  147 
people  testified  at  the  three  public 
hearings.  The  Service  received 
comments  from  the  BLM,  the  Bureau  of 


Mines,  other  Federal  agencies,  military 
installations.  State  and  county  ageiK:ies, 
town  boards,  environmental 
organizations,  the  mining  industry, 
recreational  enthusiasts,  and  the 
ranching  industry.  Comments  are  part  of 
the  administrative  record  and  are 
available  for  public  review.  Issues  raised 
during  the  public  comment  period 
announced  in  the  August  30. 1993, 
proposal,  whether  written  or  oral,  are 
discussed  below. 

Issue  1 :  One  respondent  requested 
that  the  Service  adjust  the  boundaries  of 
CHUs  to  reflect  the  boundaries  proposed 
for  the  East  Mojave  National  Park,  as 
depicted  in  Senate  Bill  21. 

Servjce  Response:  The  Service  cannot 
assume  that  the  legislation  for  the  East 
Mojave  National  Park  will  pass  or  what 
form  it  will  take.  The  boundaries 
proposed  for  the  East  Mojave  National 
Park  in  Senate  Bill  21  reflect  the 
balancing  of  a  variety  of  concerns,  both 
biotic  and  abiotic,  and  should  not  be 
expected  to  resemble  boundaries 
reflecting  habitat  critical  to  the  recovery 
of  a  single  species.  Should  the  East 
Mojave  National  Park  be  established,  the 
Service  will  reevaluate  the  designation 
of  critical  habitat,  if  appropriate. 

Issue  2:  The  Service  received  several 
comments  regarding  the  presence  of 
unsuitable  habitat  within  proposed 
CHUs.  Examples  of  areas  already 
developed  that  were  included  in  the 
proposal  were  golf  courses,  buildings, 
towns,  and  existing  mining  operations. 
Many  stated  that  these  areas  should  not 
be  included  even  for  the  ease  of  writing 
legal  descriptions. 

Service  Besponse:  The  Service 
identified  large  contiguous  blocks  of 
tortoise  habitat  containing  the  primary 
constituent  elements  that  support 
nesting,  foraging,  sheltering,  dispersal, 
and/or  gene  flow,  primarily  on  Federal 
lands.  To  the  extent  possible,  the 
Service  adjusted  boundaries  to  exclude 
peripheral  areas  that  do  not  support 
primary  constituent  elements.  However, 
it  was  not  possible  to  exclude  all  areas 
of  non-habitat  via  boundary  revisions. 
In  some  cases,  CHUs  contain  small 
towns,  farms,  or  human-made 
structures.  These  areas,  although 
physically  located  within  the 
boundaries  of  critical  habitat,  are  not 
included  in  critical  habitat  designation 
because  they  do  not  contain  any  of  the 
primary  constituent  elements  of  desert 
tortoise  habitat.  Areas  not  currently 
containing  all  of  the  essential  features, 
but  with  tbe  capability  to  do  so  in  the 
future,  may  still  be  needed  for  the  long- 
term  conservation  of  the  species, 
particularly  in  certain  portions  of  the 
range. 
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Issue  3:  Some  respondents  stated  that 
the  Service  should  use  natural 
landmarks  for  critical  habitat 
boundaries  and  legal  descriptions  rather 
than  section  lines.  Use  of  section  lines 
instead  of  natural  or  human-made 
boundeiries  will  make  enforcement 
difficult,  if  not  impossible.  One  letter 
stated  that,  in  a  majority  of  cases 
(according  to  the  BLM),  documented 
sheep  trespasses  during  the  1993 
grazing  season  occurred  where  there 
were  ambiguous  boundary  lines. 

Service  Response:  In  designating 
critical  habitat,  the  Service  is  required 
to  legally  define  boundaries.  In  this 
effort,  the  Service  has  primarily  used 
section  lines.  The  Service  also  used 
major  roads  to  legally  defme  some  of  the 
CHUs. 

Issue  4:  Many  commenters  suggested 
removing  specific  areas  from  the 
proposal.  Such  suggestions  typically 
reflected  concerns  over  inclusion  of 
private  lands.in  the  proposal  or  were 
based  on  potentially  conflicting  uses, 
especially  mining  areas.  Some  letters 
provided  additional  biological 
information  to  support  site-specific 
deletions  from  critical  habitat. 

Ser\'}ce  Response:  The  Service  has 
reviewed  the  individual  requests  and 
determined  whether  the  critical  habitat 
boundaries  should  be  modified  to  avoid 
non-tortoise  habitat.  Where  possible, 
considering  restraints  of  the  map  scale 
with  which  the  Service  was  working, 
boundary  lines  have  been  modified. 
Areas  suggested  for  deletion  on  the  basis 
of  perceived  land-use  conflicts  were 
deleted  if  they  did  not  meet  the  criteria 
for  inclusion  or  did  not  provide 
important  benefits  to  the  species.  Areas 
suggested  for  deletion  because  of  poor 
habitat  were  re-examined  in  terms  of 
value  to  tortoises.  In  some  key  areas, 
habitat  currently  in  poor  condition  was 
retained  because  of  its  important 
location  and  high  potential  for 
contribution  to  recovery. 

Issue  5:  A  number  of  commenters 
stated  that  critical  habitat  should  not  be 
designated  because  existing  reserved 
lands,  such  as  national  parks  and 
wildlife  refuges,  provide  sufficient  land 
for  the  tortoise. 

Service  Response:  The  Service 
determined  that  the  tortoise  should  be 
listed  as  a  threatened  species  in  1990 
(55  FR  12178)  partly  because 
insufficient  habitat  is  protected  within 
congressionally  protected  areas  to 
adequately  conserve  desert  tortoises.  In 
addition,  the  Draft  Recovery  Plan 
recognizes  that  areas  of  sufficient  size  to 
support  self-sustaining  tortoise 
populations  do  not  exist  in  already 
protected  habitats.  Critical  habitat  is 
primarily  designated  for  areas  identified 


in  the  Draft  Recovery  Plan  as  necessary 
for  recovery  of  the  desert  tortoise. 

Issue  6:  Many  commenters  stated  that 
the  Service  had  proposed  to  designate 
too  much  habitat  for  the  desert  tortoise. 

Service  Response:  The  Service 
proposed  critical  habitat  designation  for 
those  areas  that  met  certain  criteria.  The 
proposed  and  final  designations  include 
at  least  one  CHU  within  each  of  the  six 
recovery  units  outlined  in  the  Draft 
Recovery  Plan.  The  size  of  these  areas 
is  based  primarily  on  the  requirements 
to  support  self-sustaining  populations. 
Land  management  agencies,  in 
consultation  with  the  Service,  may 
establish  desert  wildlife  management 
areas  in  which  the  desert  tortoise  will 
receive  special  consideration.  Upon 
establishment  of  these  areas,  the  Service 
may  reevaluate  the  critical  habitat 
designation. 

Issue  7:  Several  respondents  stated 
that  the  designation  should  include 
other  important  desert  todDise  habitats, 
especially  the  southern  portion  of  Ft. 
Irwin,  Joshua  Tree  National  Monument, 
the  Desert  Tortoise  Natural  Area 
(DTNA),  and  the  Desert  National 
Wildlife  Range.  They  stated  that 
Congressional  withdrawal  of  public 
lands  within  the  DTNA  from  the  general 
mining  and  mineral  laws  must  be 
renewed  after  20  years  (year  2000).  If 
mineral  extraction  is  allowed  after  that 
time,  designation  of  the  DTNA  as 
critical  habitat  may  be  the  only  way  to 
protect  this  habitat  from  the  effects  of 
mining.  Some  respondents  questioned 
why  management  plans  developed  for 
the  DTNA  and  Joshua  Tree  National 
Monument  are  sufficient  to  preclude 
critical  habitat  designation,  yet  the 
BLM's  Conservation  Plan  of  1980  is 
ignored.  One  letter  said  that  such 
inconsistencies  degrade  the  Service's 
contention  that  the  DTNA  is  protected 
so  well  that  it  need  not  be  included  in 
the  critical  habitat  designation. 

Service  Response:  The  critical  habitat 
designation  includes  the  southern  2 
mile-strip  of  Ft.  Irwin,  which  is  south  of 
where  most  existing  military  operations 
have  already  degraded  or  eliminated 
desert  tortoise  habitat.  Joshua  Tree 
National  Monument,  the  DTNA,  and  the 
Desert  National  Wildlife  Range  were  not 
included  in  the  designation  of  critical 
habitat  because  the  designation  would 
not  afford  these  areas  any  additional 
benefit.  The  mandates  of  the  Service 
and  the  National  Park  Service  provide 
for  ecosystem  management,  and  those  of 
the  BLM  are  for  multiple  use  of  public 
lands.  The  DTNA  is  managed 
specifically  for  the  benefit  of  the  desert 
tortoise  as  both  a  research  natural  area 
and  an  Area  of  Critical  Environmental 
Concern.  The  specified  areas  are 


considered  important  for  recovery  of  the 
desert  tortoise  in  the  Draft  Recovery 
Plan  and  will  be  considered  in 
establishing  desert  wildlife  management 
areas.  If,  in  the  future,  mineral 
extraction  or  other  actions  that  may 
adversely  affect  critical  habitat  are 
proposed  to  be  allowed  within  these 
areas,  the  Service  may  reevaluate 
whether  additional  critical  habitat 
should  be  designated. 

Issue  8:  Several  people  were 
concerned  that  critical  habitat  would 
restrict  access  to  their  private  lands  or 
mining  operations. 

Service  Response:  The  Service 
anticipates  being  able  to  work  with 
other  Federal  agencies  to  minimize 
effects  on  private  landowners.  Section  7 
consultation  requirements  on  Federal 
rights-of-way  applications  may,  in  some 
limited  cases,  result  in  additional 
mitigation  requirements  or  modified 
access  to  private  lands,  but  the  Service 
cannot  quantify  the  economic  effects. 

Issue  9:  A  few  letters  stated  that  the 
critical  habitat  designation  should 
include  the  Pahrump/Amargosa  Valley. 

Service  Response:  The  Service  based 
its  critical  habitat  proposal  on  those 
areas  recommended  for  recovery  in  the 
Draft  Recovery  Plan.  The  Pahrump/ 
Amargosa  Valley  was  not  one  of  those 
areas,  and,  therefore,  it  was  not 
included  in  the  proposed  designation. 

Issue  10:  A  few  respondents  requested 
inclusion  of  additional  areas  as  critical 
habitat  for  the  desert  tortoise.  One  letter 
suggested  that  inclusion  of  previously 
disturbed  areas  will  provide  buffer 
zones  while  recovery  of  the  habitat 
occurs,  thereby  minimizing  edge  effects 
of  incompatible  land  uses  and  providing 
smooth-edged  boundaries  that  are 
preferable  in  minimizing  the  boundary- 
to-area  ratio. 

Senice  Response:  The  Administrative 
Procedure  Act  requires  Federal  agencies 
to  provide  appropriate  notification  of 
proposed  actions  prior  to  making  final 
determinations.  Therefore,  the  Service 
cannot  adopt  a  final  rule  that  is 
significantly  different  from  the  proposed 
rule  without  first  offering  the  public  an 
opportunity  to  comment  on  the 
differences.  Departmental  policy  is  to 
waive  notice  and  public  comment  only 
in  special  cases  such  as  emergencies  or 
instances  where  a  proposed  amendment 
makes  only  minor  technical  changes  in 
a  rule.  The  only  addition  to  critical 
habitat  in  the  final  rule  for  desert 
tortoise  critical  habitat  was  the 
inclusion  of  3  square  miles  of  BLM  land 
on  the  southern  boundary  of  the  Beaver 
Dam  Slope  CHU  in  Arizona.  This 
request  for  inclusion  came  from  the 
BLM,  as  the  landowTier,  to  ensure  that 
its  desert  tortoise  study  plot  was  within 
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desert  tortoise  critical  habitat.  No  other 
landowners  will  be  a^ected  by  this 
inclusion.  Other  requests  for  inclusions 
were  considered  significant  and  were 
not  requested  by  the  landowner.  In 
order  to  meet  the  court-mandated 
schedule  for  designation  of  critical 
habitat,  the  Service  was  not  able  to 
prepare  a  second  proposal  including 
any  of  these  areas  for  public  review. 
Such  inclusions  may  be  considered 
during  any  future  reevaluation  of  the 
designated  critical  habitat  boundaries. 

Issue  11:  The  BIA  opposes 
designation  of  any  critical  habitat  on 
any  tribal  lands.  The  critical  habitat 
proposal  included  lands  within  Paiute 
Indian  Tribe  of  Utah-Shivwits  Band 
(Paiute-Shivwits)  lands.  The  BIA 
maintains  that  formal  consultation 
under  the  section  7  jeopardy  standard  of 
the  Act  provides  adequate  protection  for 
the  desert  tortoise. 

Service  Eesponse:  The  Service  expects 
that  all  landowners,  regardless  of  their 
status,  will  comply  with  the  Act  and 
will  contribute  to  the  conservation  of 
the  desert  tortoise.  Low,  medium,  and 
high  density  desert  tortoise  habitat 
exists  on  Utah  tribal  lands.  Tribal  lands 
were  not  excluded  from  final 
designation  because  no  new  biological 
or  economic  infomoation  was  provided, 
and  tribal  lands  contain  desert  tortoise 
habitat  necessary  for  recovery  of  the 
Upper  Virgin  River  Recovery  Unit.  This 
recovery  unit  is  unique  in  that  it 
contains  some  of  the  highest  densities  of 
desert  tortoises  known  throughout  the 
species'  range,  and  it  is  the  smallest 
recovery  unit,  requiring  more  intensive 
management  to  ensure  long-term 
survivability  and  ultimate  recovery  of 
the  unit.  Desert  tortoise  habitat 
necessary  for  recovery  within  the  Upper 
Virgin  River  Recovery  Unit  is  not 
distinguished  by  landownership 
boundaries,  and  it  includes  Federal, 
State,  private,  and  Tribal  lands. 
Following  Service  approval  and 
implementation  of  a  Washington  County 
HCP,  the  Service  will  reevaluate  the 
critical  habitat  boundaries  and  may 
propose  to  modify  critical  habitat,  if 
appropriate. 

Issue  12:  The  Service  received  several 
comments  concerning  the  Washington 
County  HCP  process,  an  effort  that  has 
been  on-going  for  more  than  2  years. 
The  final  critical  habitat  designation 
should  reflect  the  final  Desert  Habitat 
Preserve,  to  be  proposed  under  a 
Washington  County  HCP. 

Service  Response:  Washington 
County,  Utah,  is  preparing  an  HCP 
under  section  10  of  the  Act,  as  part  of 
its  application  for  a  permit  to  take  desert 
tortoises  incidentally.  To  issue  a  section 
10(a)  permit,  the  Service  must 


determine  that,  to  the  maximum  extent 
practicable,  the  applicant  will  minimize 
and  mitigate  the  impacts  of  the  taking. 
The  mitigation  for  the  Washington 
County  permit  inrJudes  establishment 
of  a  Desert  Habitat  Preserve,  primarily 
for  desert  tortoise  survival  and  recovery. 
Washington  County  has  not  yet 
submitted  an  application  for  a  section 
10(a)  permit  or  an  HCP  to  the  Service. 
This  final  designation  of  critical  habitat 
for  the  desert  tortoise  reflects  in  large 
part  the  habitat  conservation  plarming 
process  to  date  that,  if  successful,  will 
result  in  a  desert  habitat  preserve  of 
sufficient  size  and  configuration  to 
provide  for  siu^'ival  and  recovery  of 
d&sert  tortoises  in  this  recovery  unit.  If 
the  Service  approves  a  Washington 
County  HCP  and  issues  a  permit  to  take 
desert  tortoises  incidentally,  the  Service 
may  reevaluate  critical  habitat,  and 
propose  revisions,  if  appropriate. 

Issue  13.  The  designation  of  critical 
habitat  will  create  "dumping  grounds  " 
for  desert  tortoises. 

Service  Response:  Handling  (e.g., 
"dumping")  of  desert  tortoises  is 
prohibited  by  the  Act,  which  defines 
"take"  to  mean  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect  any  listed  species.  Critical 
habitat  provides  an  extra  layer  of 
protection  for  desert  tortoise  habitat,  but 
has  no  effect  upon  the  other  protections 
provided  by  the  Act. 

Issue  14:  The  Desert  Habitat  Preserve 
boundary  line  north  of  the  city  of 
Washington  was  "agreed  upon"  by 
members  of  the  Washington  County 
HCP  Steering  Committee,  and  that  exact 
line  should  be  reflected  in  final 
designation  of  critical  habitat. 

Service  Response:  The  Service  has  not 
reviewed  that  "agreed  upon"  line,  nor 
has  it  approved  any  aspect  of  a 
Washington  County  HCP  to  date.  That 
line  will  be  reviewed  in  the  context  of 
a  Desert  Habitat  Preserve  established 
under  a  VVa.shington  County  HCP,  as 
part  of  the  mitigation  for  incidental  take 
of  desert  tortoises  and  their  habitat. 

Issue  15:  Some  respondents  perceived 
critical  habitat  designation  for  the  desert 
tortoise  as  a  means  by  which  the  Federal 
government  can  seize  and  "federalize" 
public  and  private  lands.  One  person 
saw  designation  of  critical  habitat  as  a 
Federal  conspiracy.  The  Service  has  a 
hidden  political  agenda,  is  deliberately 
misinforming  the  public,  and  is 
attempting  to  control  private  property, 
much  in  the  same  regard  as  if  under  a 
communist  regime. 

Service  Response:  Designation  of 
critical  habitat  does  not,  in  and  of  itself, 
impose  additional  legal  restrictions  on 
private  lands  except  for  actions  that  are 
authorized,  funded,  or  carried  out  by 


Federal  agencies  on  those  lands.  Non- 
Federal,  as  well  as  Federal  lands,  with 
or  without  designated  critical  habitat, 
are  still  subject  to  the  prohibitions 
against  take  of  listed  species  on  their 
land,  pursuant  to  section  9  of  the  Act. 
Designation  of  critical  habitat  is  not  a 
conspiracy,  but  rather  is  a  requirement 
of  the  Endangered  Species  Act  for 
threatened  and  endangered  species. 

Issue  16:  Numerous  comments  were 
received  from  DOD  agencies,  requesting 
that  military  installations  be  excluded 
from  designation  of  critical  habitat.  The 
agencies  cited  concern  over  their  ability 
to  use  existing  facilities,  the  existence  of 
desert  tortoise  management  plans,  the 
increased  cost  of  managing  critical 
habitat,  and  existing  regulatory 
mechanisms  that  make  the  designation 
of  critical  habitat  unnecessary. 

Service  Response:  Numerous  ongoing 
activities  occur  on  Federal  lands 
managed  by  the  military.  The  Service 
has  issued  section  7  biological  opinions 
on  many  of  these  activities.  These 
opinions  contain  terms  and  conditions, 
which  were  usually  developed  in 
coordination  with  the  military',  to 
reduce  the  take  of  desert  tortoises.  Many 
ongoing  activities  and  existing  uses, 
such  as  the  bombing  ranges  at  Edwards 
Air  Force  Base  (EAFB),  the  Naval  Air 
Weapons  Station  (NAWS)  at  China 
Lake,  the  Chocolate  Mountains  Air 
Gunnery  Range,  the  communications 
facilities  at  the  National  Aeronautics 
and  Space  Administrations'  Goldstone 
Deep  Space  Communications  Complex, 
and  the  rocket  test  area  at  Leuhmann 
ridge  on  EAFB,  have  already  resulted  in 
the  removal  of  the  constituent  elements 
of  desert  tortoi.se  habitat  and  would  not 
be  affected  by  a  designation  of  critical 
habitat.  Therefore,  military  agencies 
would  not  be  required  to  relocate 
existing  facilities  to  areas  outside  of 
critical  habitat. 

Issue  17:  Several  DOD  agencies  were 
concerned  that  expansion  of  existing 
facilities  or  the  siting  of  new  facilities 
would  be  prohibited  by  designation  of 
critical  habitat. 

Service  Response:  In  the  case  of  new 
or  expanded  facilities  that  may  affect 
desert  tortoises  or  designated  critical 
habitat,  the  DOD  agencies  will  be 
required  to  consult  with  the  Service 
pursuant  to  section  7  of  the  Act. 
Through  the  consultation  process,  the 
Service  will  determine  if  the  proposed 
action  is  likely  to  jeopcirdize  the 
continued  existence  of  the  desert 
tortoise  or  destroy  or  adversely  modify 
designated  critical  habitat.  The  DOD 
provided  no  economic  data  for  such 
future  developments  by  which  the 
Service  could  consider  the  economic 
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costs  of  designating  critical  habitat  in 
these  areas. 

Issue  18:  The  NAWS  and  National 
Training  Center  at  Ft.  Irwin  cited  the 
existence  of  desert  tortoise  management 
plans  on  their  lands  and  the  increased 
costs  of  managing  critical  habitat  as 
reasons  for  excluding  these  lands  from 
critical  habitat  designation. 

Service  Response:  The  Service  fully 
acknowledges  the  positive  efforts  on 
behalf  of  the  desert  tortoise  already 
implemented  by  the  Navy  and  the 
Army.  Such  plans  should  be  considered 
in  establishing  recovery  areas  for  the 
desert  tortoise,  as  recommended  by  the 
Draft  Recovery  Flan.  The  DOD  should 
work  closely  with  the  BLM  and  the 
Service  in  determining  where  these 
recovery  areas  will  be  located  and  what 
actions  will  be  implemented  within 
them  to  effect  recovery  of  the  desert 
tortoise.  Following  establishment  of 
recovery  areas,  the  Service  will 
reevaluate  its  designation  of  critical 
habitat. 

Issue  19:  EAFB  expressed  concern 
that  designation  of  critical  habitat 
would  prevent  use  of  supersonic 
corridors  in  the  desert. 

Service  Besponse:  The  primary 
potential  adverse  effects  of  supersonic 
flight  on  the  desert  tortoise  would  be  to 
the  tortoises  themselves,  as  potential 
harm  or  harassment.  Supersonic  flight  is 
not  expected  to  destroy  or  adversely 
modify  desert  tortoise  habitat. 

Issue  20:  The  Marine  Corps  requested 
that  Twentynine  Palms  Air  Ground 
Combat  Center  be  removed  from  critical 
habitat  designation  in  the  Ord-Rodman 
CHU. 

Service  Response:  The  Service  has 
reevaluated  the  desert  tortoise  habitat 
within  the  Twentynine  Palms  Air 
Ground  Combat  Center.  Off-road  travel 
by  armored  vehicles,  bombing  and 
strafing  with  Uve  ammunition,  and 
emergency  disposal  of  ordnance  and 
fuel  from  aircraft  have  resulted  in 
deterioration  of  habitat  quality  over 
large  contiguous  areas.  Based  on  this 
reevaluation,  the  Service  has  refmed  the 
boundaries  of  the  Ord-Rodman  CHU  to 
remove  the  Twentynine  Pahns  Air 
Ground  Combat  Center  from  designation 
as  critical  habitat. 

Issue  21 :  A  few  commenters 
responded  that  there  is  no  substantive 
evidence  that  directly  links  the  decline 
in  tortoise  numbers  with  livestock 
grazing,  nor  is  there  any  evidence  that 
tortoises  have  suffered  because  their 
habitat  has  been  grazed. 

Service  Response:  The  Service  is 
currently  consulting  informally  with  the 
BLM  regarding  impacts  of  livestock 
grazing  on  desert  tortoise  critical 
habitat.  Although  no  deHnitive  studies 


on  the  relation  between  livestock 
grazing  and  the  welfare  of  desert 
tortoises  have  yet  been  completed,  there 
is  a  significant  amount  of  scientiHc 
literature  on  the  adverse  effects  of 
livestock  grazing  on  desert  ecosystems, 
in  terms  of  vegetation  changes,  soil 
compaction  and  erosion,  and  reduction 
of  microorganisms  in  the  soil.  The 
Service  will  continue  discussions  virith 
the  BLM  and  the  Desert  Tortoise 
Recovery  Team  on  this  issue. 

Issue  22:  Some  letters  stated  that 
utility  corridor  expansion,  road 

f)roHferation  from  illegal  OHV  activity, 
egal  mineral  exploration,  and  current 
grazing  practices  are  existing  activities 
that  degrade  tortoise  habitat.  Stopping 
these  uses  that  are  destructive  to 
existing  critical  habitat  is  the  answer  to 
protecting  the  tortoise. 
Service  Response:  As  stated 

Previously,  designation  of  critical 
abitat  does  not  create  a  land 
management  plan.  Federal  agencies  will 
enter  into  consultation  pursuant  to 
section  7  of  the  Act  with  the  Service  for 
all  activities  that  they  authorize,  fund, 
or  carry  out.  Through  that  consultation, 
the  Service  will  determine  if  the  actions 
are  likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  critical  habitat.  The 
Federal  land  management  agencies  will 
address  the  multiple  uses  on  lands 
under  their  administration  in  the 
process  of  establishing  desert  wildlife 
management  areas  to  implement 
recovery  actions  for  the  desert  tortoise. 

Issue  23:  Some  people  questioned  the 
existence  of  scientific  data  that  reflects 
a  true  depiction  of  the  distribution  of 
desert  tortoises  in  the  West  Mojave  or 
elsewhere. 

Service  Response:  Although  not  every 
square  inch  of  land  in  the  Mojave  Desert 
has  been  inventoried  for  the  presence  of 
desert  tortoises,  the  BLM  and  other 
agencies  and  biologists  have  spent 
considerable  time  and  effort  conducting 
desert  tortoise  surveys  throughout  the 
range  of  the  desert  tortoise.  Such 
information  has  been  compiled  into  the 
BLM's  category  and  density  maps  for 
the  desert  tortoise,  which  are  used  by 
many  of  the  agencies  involved  in  desert 
tortoise  management.  This  information 
was  also  used  in  preparing  the  Draft 
Recovery  Plan.    Issue  24:  Some  people 
stated  that  the  Service  should  consider 
the  custom  and  culture  and  the 
continued  quality  of  existence  of  the 
human  species.  The  customs  and 
culture  of  the  people  should  have  the 
same  consideration  as  biology  and 
economics  in  determining  critical 
habitat  for  the  desert  tortoise. 

Service  Response:  The  designation  of 
critical  habitat  is  mandated  by  the 


Endangered  Species  Act  and  is  based  on 
the  best  scientific  data  available  after 
taking  into  consideration  the  economic 
impact  and  any  other  relevant  impact  of 
specifying  an  area  as  critical  habitat.  In 
developing  DWMAs,  land  management 
agencies  will  have  the  opportunity  to 
consider  local  custom  and  culture  in 
their  decision  processes. 

Issue  25:  One  respondent  stated  that 
the  Service's  statements  about 
increasing  OHV  use  as  of  1980  statistics 
did  not  address  the  extent  of  lands  made 
unavailable  between  the  years  1980  and 
1993.  Currently  less  than  2  percent  of 
the  California  desert  is  accessible  for 
motorized  recreation. 

Service  Response:  Although  more 
roads  have  been  closed  since  1980, 
between  1980  and  1988,  there  were 
more  open  areas  and  limited  access 
areas  and  fewer  closed  areas 
(Biosystems  Analysis  1991).  In  addition, 
the  impact  of  OHVs  on  tortoises  has 
increased  over  the  last  decade  due  to 
changes  in  BLM  zoning,  increases  in 
OHV  use,  and  the  proliferation  of  illegal 
roads,  a  factor  that  results  in  serious 
environmental  impacts  and  a  difficult 
management  issue  for  the  BLM. 

Issue  26:  One  letter  stated  that 
organized  OHV  activities  in  the  West 
Mojave  are  regulated  by  section  7 
permits  issued  by  the  Service  through 
consultation  with  the  BLM.  Because 
OHVs  have  abided  by  these  stipulations, 
expansive  designation  of  critical  habitat 
is  not  necessary  in  light  of  the 
protection  available  through  the 
permitting/stipulation  process. 

Service  Response:  Through  section  7 
of  the  Act,  the  Service  consults  with 
Federal  agencies  that  authorize,  fund,  or 
carry  out  actions  that  may  affect  a  listed 
species.  With  the  listing  of  a  species,  the 
Service  determines  through  these 
consultations  whether  an  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species.  The  adverse  modification 
standard  may  be  apphed  when  an  action 
would  Ukely  preclude  recovery  of  a 
listed  species.  Thus  critical  habitat 
provides  additional  protection  to  a 
species  and  its  habitat  through  section 
7  of  the  Act.  After  designation  of  critical 
habitat,  the  Service  will  also  determine 
if  an  action  is  likely  to  destroy  or 
adversely  modify  critical  habitat. 
Following  designation  of  critical  habitat, 
all  current  activities  for  which  a  Federal 
agency  maintains  discretionary  action 
must  undergo  reinitiation  of 
consultation  to  analyze  whether  or  not 
they  are  likely  to  destroy  or  adversely 
modify  critical  habitat.  OHV  activities 
within  the  designated  critical  habitat  are 
not  the  only  activities  that  may 
adversely  affect  the  desert  tortoise  and 
its  habitat. 
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Issue  27:  Some  letters  objected  to  the 
general  statements  that  OHV  activity 
results  in  negative  impacts  on  desert 
tortoise  habitat  without  quantifying 
such  effects. 

Service  Response:  The  negative 
impacts  of  OHV  activity  on  desert 
tortoise  habitat  have  been  quantified 
extensively  since  the  early  1970s. 
Tortoises  are  adversely  affected  by 
OHVs  through  loss  of  forage  and 
vegetative  cover,  increased  mortality 
from  crushing,  collection,  and 
vandalism;  and  soil  compaction  and 
loss  of  burrow  sites.  Because  the  use  of 
OHVs  in  desert  areas  is  a  highly  charged 
issue,  much  attention  has  been  placed 
on  the  review  of  studies  and  the 
appropriate  use  of  statistical  tests  in  the 
quantifying  the  resiiltant  data. 

Issue  28:  Some  respondents  said  that 
the  BLM  has  alreedy  addressed 
protection  of  the  desert  tortoise  in' the 
Western  Mojave  Coordinated 
Management  Plan  and  other 
management  plans  previously  approved 
and  implemented  under  the  Federal 
Land  Policy  and  Management  Act. 
Further  protection  is  not  necessary. 

Service  Besponse:  The  Western 
Mojave  Coordinated  Management  Plan 
is  still  in  the  planning  stages  and, 
therefore,  does  not  yet  afford  the  desert 
tortoise  any  protection.  Upon  its 
finalization  and  implementation,  the 
Service  may  reevaluate  the  critical 
habitat  desiaiation. 

Issue  29:  One  respondent  said  that  the 
Service,  as  a  government  agency,  has  an 
obligation  to  the  general  public  it  serves 
to  consider  its  actions  that,  in 
conjunction  with  the  proposed  rule,  will 
affect  all  of  the  public,  including  those 
that  engage  in  OHV  recreation.  There 
are  no  areas  to  which  these  activities 
can  be  relocated  or  restricted. 

Service  Response:  Protection 
measures  were  implemented  by  the 
BLM  in  1988  through  its  Rangewide 
Plan  to  reduce  OHV  use  throughout  the 
range  of  the  desert  tortoise  in  category 
I  and  n  habitats.  As  stated  in  the  Draft 
Economic  Impact  Analysis,  in  its  off- 
highway  users  guide,  California  listed 
24  OHV  recreational  areas  managed  by 
Federal,  State,  and  other  agencies  in 
Imperial.  Riverside,  and  San  Bernardino 
Counties.  Four  sites  in  the  guide  lie  just 
outside  proposed  CHUs.  Critical  habitat 
designation  as  proposed  will  not  affect 
OHV  use  at  thme  four  sites.  The  other 
three  States  also  offer  areas  for  use  by 
OHV  enthusiasts. 

Issue  30:  One  letter  stated  that  hiking. 
camping,  and  birdwatching  are  listed  in 
the  proposed  rule  as  examples  of  non- 
consumptive  uses.  All  of  these  activities 
necessitate  a  vehicle,  in  most  instances 
off  of  a  paved  road,  therefore,  acting  as 


OHVs.  Also,  OHV  activities  are  not 
"commercial,"  but  rather  "recreational." 
The  Service  should  reevaluate  this 
classiScation. 

Service  Response:  Any  use  of  vehicles 
off  of  designated  roads  and  trails,  for 
whatever  the  reason,  can  negatively 
impact  the  desert  ecosystem.  The 
Service  is  not  singling  out  organized 
OHV  user  groups  in  this  assessment. 
However,  the  actions  of  hiking, 
camping,  and  birdwatching.  provided 
they  do  not  involve  use  of  vehicles  off 
of  designated  roads  and  trails,  are  not 
likely  to  adversely  modify  critical 
habitat.  The  Service  recognizes  that 
most  recreational  activity  is  not 
commercial.  However,  most  OHV  races 
involve  profits  for  the  promoters,  which 
is  considered  a  commercial  enterprise. 

Issue  31:  Many  respondents  were 
concerned  that  designation  of  critical 
habitat  would  restrict  ail  motorized 
access  into  these  areas.  Some  stated  that 
OHV  recreation  and  desert  tortoise 
protection  are  not  mutually  exclusive. 

Service  Response:  The  Service 
anticipates  that,  although  Federal  land 
managers  may  close  some  roads  as  a 
result  of  critical  habitat  designation, 
there  will  still  be  opportunities  for 
scenic  touring  and  other  motorized  uses 
on  designated  roads  and  trails  within 
CHUs. 

Issue  32:  One  letter  stated  that  the 
management  decision  to  set  aside 
millions  of  acres  violates  the  Federal 
Land  Policy  and  Management  Act 
because  it  exceeds  100.000  acres  and 
requires  approval  of  Congress  within  90 
days  thereafter.  Therefore,  the 
designation  of  critical  habitat  has  no 
force  and  effiect. 

Serv7ce  Response:  Designation  of 
critical  habitat  is  not  a  land  withdrawal 
nor  a  land  management  action,  but 
rather  an  action  required  by  section  4  of 
the  Endangered  Species  Act.  Land-use 
actions  authorized,  funded,  or  carried 
out  by  Federal  agencies  must  undergo 
section  7  consultation,  whereby  the 
Service  will  determine  if  such  actions 
are  likely  to  jeopardize  the  continued 
existence  of  the  desert  tortoise  or 
destroy  or  adversely  modify  its  critical 
habitat.  Exclusion  of  activities  is  not 
automatic  upon  the  designation  of 
critical  habitat. 

Issue  33:  One  letter  stated  that 
designation  of  critical  habitat  may 
severely  limit  the  ability  of  State  game 
agencies  to  travel  off-highway  to 
develop  wildlife  enhaTK:ement  projects 
involving  construction  of  roads  or  other 
facilities. 

Service  Response:  Designation  of 
critical  habitat  will  not  prohibit 
construction  and  maintenance  of 
wildlife  developments.  Each  such 


development  will  be  evaluated  on  a 
case-by-case  basis  through  section  7 
consultation  between  the  Federal  land 
management  agency  and  the  Service. 
Although  the  land  management  agency 
may  restrict  off-road  travel  within 
critical  habitat,  delivery  of  construction 
materials  can  most  often  be 
accomplished  by  other  means,  such  as 
by  foot,  horseback,  or  helicopter. 

Issue  34:  Some  letters  recommended 
that  areas  that  have  traditiortally  been 
heavily  used  for  recreation  should  be 
excluded,  as  enforcement  will  be  costly 
and  ineffective. 

Service  Response:  The  Service  has 
included  those  areas  containing 
constituent  elements  consistent  with 
recommendations  in  the  E>Taft  Recovery 
Plan.  In  the  final  rule,  the  Service, 
where  practicable,  has  deleted  areas  that 
do  not  contain  constituent  elements.  No 
such  information  was  provided  for  the 
recreation  areas  described.  Land 
management  agencies  can  consider 
these  recreation  areas  during  their 
establishment  of  recovery  areas  for 
desert  tortoises. 

Issue  35:  Several  people  were 
concerned  that  designation  of  critical 
habitat  would  preclude  the  recreational 
use  of  lands  that  their  families  have 
used  for  generations,  and  they  strongly 
opposed  its  designation. 

Service  Response:  Designation  of 
critical  habitat  is  not  synonymous  with 
setting  aside  wilderness,  locking  up  the 
lands  within,  or  prohibiting  all  uses. 
The  Service  anticipates  that  the  land 
management  agencies  will  designate 
roads  and  trails  within  critical  habitat, 
and  that  they  will  close  some  roads  that 
are  secondary  and  not  necessary  for 
access  to  private  lands  or  mines.  Also, 
designation  of  critical  habitat  could 
increase  certain  types  of  recreational 
use.  Many  people  enjoy  areas  that  show 
fewer  signs  of  human  activity.  Activities 
considered  not  likely  to  adversely  affect 
critical  habitat  include  hunting, 
picnicking,  casual  horseback  riding  (on 
designated  roads  and  trails),  camping, 
birdwatching,  bike  riding  (on  designated 
roads  and  trails),  hiking,  and  motor 
vehicle  use  on  designated  roads. 

Issue  36:  Some  local  agencies  and 
utility  companies  were  concerned  that 
designation  of  critical  habitat  would 
affect  their  abiUty  to  access,  use,  and 
maintain  existing  facilities,  rights-of- 
way,  and  fee  property.  Some  stated  that 
existing  utility  corridors  should  be 
excluded  from  critical  habitat 
designation.  Several  agencies  were 
concerned  that  critical  habitat 
designation  would  either  exclude  or 
significantly  increase  the  cost  of  future 
public  works  projects. 
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Service  Response:  Designation  of 
critical  habitat  should  not  interfere  with 
on-going  maintenance  of  existing  roads 
and  utilities.  These  structures  do  not 
normally  contain  primary  constituent 
elements,  and  they  would,  therefore,  not 
be  affected  by  the  designation.  Routine 
maintenance  operations  on  existing 
pipelines,  buried  fiber-optic  lines,  and 
electrical  transmission  line  rights-of- 
way  are  generally  covered  under 
existing  section  7  consultations  and  are 
not  likely  to  constitute  adverse 
modification  of  critical  habitat.  Any 
expansion,  addition,  or  modification 
within  the  rights-of-way  or  fee  property 
will  be  subject  to  section  7  consultation 
if  authorized,  funded,  or  carried  out  by 
a  Federal  ageixcy.  Through  such 
consultation,  the  Service  will  determine 
if  the  proposed  action  is  Hkely  to 
jeopardize  the  continued  existence  of 
the  desert  tortoise  or  destroy  or 
adversely  modify  its  critical  habitat. 

Issue  37:  Several  individuals 
requested  that  the  final  rule  contain  a 
discussion  of  how  CHUs  will  be 
managed.  Other  members  of  the  public 
were  concerned  that  critical  habitat 
designation  forces  creation  of  a 
management  plan,  establishes 
population  goals,  or  prescribes  specific 
management  actions. 

Service  Response:  The  designation  of 
critical  habitat  does  not  create  a 
management  plan  for  the  listed  species. 
It  is  the  responsibility  of  land 
management  agencies  to  ensure  that 
actions  they  authorize,  fimd,  or  carry 
out  do  not  destroy  or  adversely  modify 
designated  critical  habitat.  Several 
Federal  agencies  charged  with 
management  of  the  public's  lands  are 
preparing  or  already  implementing 
management  plans  that  include  actions 
that  will  benefit  the  desert  tortoise. 
Development  of  such  land  use  plans 
should  focus  on  recommendations 
provided  in  the  desert  tortoise  recovery 
plan. 

Issue  38:  Some  people  commented 
that  the  Service  should  prepare  an 
Environmental  Impact  Statement 
pursuant  to  the  National  Enviroiunental 
Policy  Act  (NEPA)  on  the  proposed 
designation  of  critical  habitat  prior  to 
pubhshing  a  final  rule. 

Service  Response:  The  decision  in 
Pacific  Legal  Foundation  v.  Andrus,  675 
F.2d  829  (6th  Cir.  1981),  held  that  as  a 
matter  of  law,  an  Environmental  Impact 
Statement  is  not  required  for  listings 
under  the  Act.  The  decision  noted  that 
preparing  Environmental  Impact 
Statements  on  listing  actions  does  not 
further  the  goals  of  NEPA  or  the  Act. 
The  Service  believes  that,  under  the 
reasoning  of  this  decision,  preparing  an 
Environmental  Impact  Statement  on  the 


proposed  critical  habitat  designation 
would  not  further  the  goals  of  NEPA  or 
the  Act  and  is  not  legally  required. 
NEPA  documentation  will  be  required 
for  BLM  plans  and  activities  that 
involve  critical  habitat.  The  Service 
published  a  notice  outlining  this 
determination  on  October  25, 1983  (48 
FR  49244).  The  decision  in  Douglas 
County  V.  Babbitt.  810  FSupp.  1470  (D. 
Ore.  1992).  which  held  that  the  Service 
must  comply  with  NEPA  in  designating 
critical  habitat,  has  been  stayed  pending 
appeal  of  the  decision  to  the  Ninth 
Circuit  Coiut  of  Appeals. 

Issue  39:  One  letter  stated  that  final 
designation  should  include  more 
definitive  guidelines  and  specific 
examples  for  measuring  adverse 
modification  of  critical  habitat. 

Service  Response:  It  is  difBcult  for  the 
Service  to  anticipate  all  activities  that 
may  be  proposed  within  critical  habitat. 
In  addition,  the  Service  should  avoid 
prejudging  the  outcome  of  section  7 
consultations.  The  Service  will  make  a 
determination,  on  a  case-by-case  basis, 
if  the  proposed  action  is  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  destroy  or  adversely 
modify  critical  habitat. 

Issue  40:  A  number  of  organizations 
and  individuals  requested  that  the 
Service  include  within  critical  habitat 
the  proposed  site  for  the  low- level 
radioactive  waste  repository  (LLR\VR)  in 
Ward  Valley  (Chemehuevi  CHU). 
Commenters  provided  a  variety  of 
reasons  for  inclusion  of  the  LLRWR  site, 
including  potential  threats  to  the  desert 
tortoise  should  the  LLRWR  leak 
radionuclide-contaminated  fiuids, 
leachate  contamination  of  the  aquifer 
underiying  the  LLRWR  site,  the 
potential  for  contamination  of  the 
Colorado  River  and  subsequent  adverse 
effects  to  listed  species  that  inhabit  the 
Colorado  River,  and  the  alleged  poor 
operating  record  of  the  proposed 
licensee.  Some  commenters  stated  that ' 
allowing  the  proposed  LLRWR  in  Ward 
Valley  would  violate  sections  2.  4(b)(2), 
and  7(a)(1)  of  the  Endangered  Species 
Act. 

Service  Response:  The  Service  has 
determined  that  the  Ward  Valley 
LLRWR  facility  site  should  be  included 
in  this  critical  habitat  designation. 
Following  designation  of  critical  habitat, 
all  cxirrent  activities  for  which  a  Federal 
agency  maintains  discretionary  action 
must  undergo  reinitiation  of 
consultation  to  analyze  whether  or  not 
they  are  likely  to  destroy  or  adversely 
modify  critical  habitat.  As  a  result,  the 
BLM  will  need  to  reinitiate  consultation 
under  section  7  to  determine  if  its 
proposed  transfer  of  lands  to  the  State 
of  California  for  the  proposed  LLRWR 


facility  is  likely  to  result  in  the  adverse 
modification  of  critical  habitat. 

Issue  41 :  One  group  stated  that  the 
Service  must  consider  the  cultural  vahie 
to  native  peoples  of  lands  within  critical 
habitat.  Specifically,  these  individuals 
stated  that  the  cultural  values  of  Ward 
Valley  should  be  considered  in  the 
decision  to  include  or  exclude  "from 
critical  habitat  the  proposed  LLRWR  site 
in  Waid  Valley. 

Service  Response:  The  Service 
designated  critical  habitat  based  on 
biological  information  regarding 
whether  or  iK>t  an  area  contains  the 
primary  constituent  elements  of  desert 
tortoise  habitat,  after  taking  into  account 
the  economic  costs  of  designating  that 
area.  Although  the  Service  recognizes 
that  Ward  Valley  is  important  culturally 
to  indigenous  peoples  of  the  region,  the 
Act  does  not  address  inclusion  of  areas 
within  critical  habitat  for  cultiual 
reasons. 

Issue  42:  Some  respondents  stated 
that  critical  habitat  should  not  be 
designated  because  species  like  the 
tortoise  that  cannot  adapt  should  be 
allowed  to  become  extinct. 

Service  Response:  In  section  2  of  the 
Act,  Findings,  Purposes,  and  Policy, 
Congress  found  that  numerous  species 
of  fish,  wildlife,  and  plants  had  become 
extinct  and  that  other  species  had 
become  so  depleted  in  numbers  that 
these  sp>ecies  were  in  danger  of,  or 
threatened  with,  extinction  due  to  a  lack 
of  concern  for  their  conservation. 
Furthermore.  Congress  found  that  these 
species  of  fish,  wildlife,  and  plants  are 
intrinsically  valuable  to  the  Nation  and 
its  people.  These  findings  are  the  basis 
of  the  Endangered  Species  Act,  the 
purpose  of  which  is  to  conserve 
threatened  and  endangered  species  and 
the  ecosystems  on  which  they  depend. 
The  designation  of  critical  habitat  is  one 
mechanism  provided  under  the  Act  to 
facilitate  the  recovery  of  listed  species. 
It  would  be  contrary  to  the  Act  and  the 
mission  of  the  Service  to  allow  the 
desert  tortoise  to  become  extinct 
without  taking  all  reasonable 
preventative  actions. 

Issue  43:  Some  respondents  stated 
that  the  Service  had  not  protected 
enough  critical  habitat,  because  ever» 
full  implementation  of  the  draft 
recovery  plan  gives  the  tortoise  only  a 
50/50  chance  of  surviving  500  years. 

Senice  Response:  The  CHUs 
proposed  by  the  Service  were  based  on 
recommendations  provided  in  the  Dra^ 
Recovery  Plan  because  those  areas  are 
necessary  for  the  recovery  of  the  desert 
tortoise.  Some  areas  are  larger  than 
those  recommended  in  the  Draft 
Recovery  Plan  based  on  new  biological 
information.  The  Draft  Recovery  Flan 


5842         Federal  Register  /  Vol.  59,  No.  26  /  Tuesday.  February  8.  1994  /  Rules  and  Regulations 


pointed  out  that  implementation  of 
recovery  actions  can  increase  the 
probability  of  survival  of  the  species. 

iSsue  44:  One  respondent  stated  that 
designation  of  critical  habitat  above  that 
required  or  suggested  by  the  Act  as 
mitigation  against  threatened  additional 
litigation  is  improper.  Section  4(b)(2)  of 
the  Act  defines  the  methodology  to  be 
used  in  the  determination  of  critical 
habitat,  as  exemplified  by  the  actions  of 
the  Recovery  Team.  However,  the 
boundaries  of  the  proposed  CHUs 
extend  beyond  that  recommended  by 
the  Desert  Tortoise  Recovery  Plan  for 
DWMAs.  The  Service  should  not 
arbitrarily  designate  additional  acreage 
that  is  "unsuitable"  or  excessive. 
Critical  habitat  should  not  include  the 
entire  range  of  the  species.  The  Service 
neither  identifies  nor  makes  available 
the  content  or  source  of  the  additional 
information  upon  which  these 
expansions  are  based  so  that  the 
reviewing  pubhc  has  an  opportunity  to 
base  its  comments  upon  the  same 
information.  The  proposed  rule 
increased  the  number  of  DWMAs  in 
California  from  four  to  eight. 

Service  Response:  The  Service  based 
its  designation  of  critical  habitat  on 
biological  information  and  recovery 
recommendations  provided  by  the  Draft 
Recovery  Plan.  The  Draft  Recovery  Plan 
provided  general  areas  in  which 
recovery  is  necessary  to  ensure 
maintenance  of  viable  populations  of 
desert  tortoises  in  each  of  the  six 
recovery  units.  The  Act  requires  that 
critical  habitat  boundaries  be  defined  by 
legal  metes  and  bounds.  To  refine  the 
Draft  Recovery  Plan  recommendations, 
the  Service  held  regional  meetings  of 
desert  tortoise  biologists  and  agency 
personnel  during  preparation  of  the 
proposed  rule.  Information  gathered 
during  these  meetings  was  evaluated 
and  incorporated  into  the  critical  habitat 
boundaries,  which  were  generally 
drawn  to  the  nearest  section  line.  Final 
designation  of  critical  habitat  also 
included  an  economic  analysis  of  the 
costs  of  designating  critical  habitat. 

The  Draft  Recovery  Plan  recommends 
eight  DWMAs  within  four  recovery 
units  in  California.  These  include 
Chemehuevi  DWMA  (Northern 
Colorado  Recovery  Unit);  Chuckwalla 
and  part  of  Joshua  Tree  DWMAs 
(Eastern  Colorado  Recovery  Unit);  Ord- 
Rodman,  Supwrior-Cronese.  Fremont- 
Kramer,  and  part  of  Joshua  Tree 
DWMAs  (Western  Mojave  Recovery 
Unit);  and  Fenner  and  Ivanpah  DWMAs 
(Eastern  Mojave  Recovery  Unit).  The 
Fenner  DWMA  is  incorporated  into  the 
Piute-Eldorado  CHU,  which  extends 
into  Nevada.  Joshua  Tree  National 
Monument,  although  still  considered 


important  for  recovery,  was  not 
designated  as  critical  habitat  because 
such  designation  would  not  afford  the 
desert  tortoise  any  additional  benefit 
due  to  the  National  Park  Service's 
ecosystem  management  of  the  area. 
However,  the  BLM  land  north  of  the 
Joshua  Tree  National  Monument  was 
designated  critical  habitat,  and  was 
given  the  new  name  of  the  Pinto 
Mountains  CHU. 

Issue  45:  One  letter  disagreed  with  the 
use  of  recovery  units  as  legally  and 
biologically  accepted  subpopulations  of 
tlie  Mojave  population.  Behavioral, 
physiological,  and  ecological 
uniqueness  have  not  been  linked  to  the 
genetic  and  morphologic  variability 
described  for  Nevada  populations.  The 
bounds  of  adaptive  plasticity  for  the 
desert  tortoise  have  not  been 
determined. 

Sen'ice  Response:  The  Service  based 
the  critical  habitat  designation  on 
recommendations  provided  in  the  Draft 
Recovery  Plan,  which  is  the  most 
comprehensive  source  of  information  on 
the  desert  tortoise  at  this  time.  Should 
the  recommendations  in  the  final 
recovery  plan  differ  significantly  from 
that  of  the  draft,  the  Service  will 
reevaluate  the  critical  habitat 
designation. 

Issue  46:  One  respondent  stated  that 
the  proposed  critical  habitat  designation 
focused  attention  only  on  activities  that 
impair  vegetation,  soil  structure,  or 
other  physical  attributes  of  the  habitat, 
and  considered  this  analysis  to  be  too 
narrow.  The  criteria  should  also  include 
rectifying  biological  imbalances  that 
resuh  from  habitat  alteration  (e.g., 
ravens  and  non-native  plant  species). 
Feral  predators,  such  as  dogs,  should  be 
considered  in  the  same  way  as  feral 
horses  and  burros.  Surface  disturbances 
caused  by  such  activities  as  utility 
rights-of-way.  road  construction,  and 
real  estate  development  should  be 
included. 

Senice  Response:  The  Service  already 
addresses  those  actions  that  may 
increase  feral  predators  or  ravens 
through  section  7  of  the  Act  to 
determine  if  such  actions  are  likely  to 
jeopardize  the  continued  existence  of 
the  desert  tortoise.  The  Service  agrees 
that  habitat  imbalances  negatively  affect 
desert  tortoises  and  should  be  avoided 
within  critical  habitat.  Such  imbalances 
often  result  in  increased  exotic  species, 
such  as  weedy  vegetation,  and  have 
contributed  toward  the  increase  of 
ravens  in  the  Mojave  Desert.  The  final 
rule  discusses  road  and  utility 
construction  and  issuance  of  Federal 
housing  loans  as  requiring  consultation 
pursuant  to  section  7  of  the  Act  to 
determine,  on  a  case-by-case  basis. 


whether  or  not  such  proposed  actions 
are  likely  to  adversely  modify  or  destroy 
critical  habitat. 

Issue  47:  Several  letters  stated  that 
desert  tortoises  are  not  native  to  the 
Upper  Virgin  River  Recovery  Unit  (nor 
CHU);  they  were  imported  into  the  area 
by  humans.  Therefore,  critical  habitat 
designation  is  really  land  acquisition, 
not  a  designation  of  natural  habitat. 

Service  Response:  Listing  of  the 
Mojave  population  of  desert  tortoises  as 
a  threatened  species  affords  it  protection 
under  the  Act,  regardless  of  speculation 
on  the  origin  of  populations. 

Issue  48:  Several  commenters  pointed 
out  that  areas  proposed  as  critical 
habitat  within  the  Upper  Virgin  River 
CHU  included  areas  that  do  not  have 
desert  tortoises  present  (e.g.,  developed 
areas,  high  elevations). 

Service  Response:  The  Service  has 
used  readily  recognizable  land  features 
and  legal  descriptions  to  define  the 
boundaries  of  desert  tortoise  critical 
habitat.  Only  the  land  within  those 
boundaries  that  is  suitable  desert 
tortoise  habitat  (i.e.,  contains  the 
primary  constituent  elements)  is  treated 
as  critical  habitat.  Although  the  Service 
has  adjusted  boundary  lines  to  exclude 
non-habitat  to  a  great  extent  in  this  final 
designation,  it  remains  mechanically 
impossible  for  the  Service  to  specifically 
identify  all  non-habitat  by  legal 
description,  particularly  because  many 
of  these  lands  are  less  than  40  acres  in 
size.  Actions  proposed  within  areas 
without  the  primary  constituent 
elements  of  desert  tortoise  habitat  will 
not  be  subject  to  section  7  of  the  Act, 
unless  such  actions  may  affect  nearby 
critical  habitat. 

In  the  case  of  unoccupied,  suitable 
desert  tortoise  habitat,  the  Act  states 
clearly  that  areas  in  need  of  special 
management  (inside  or  outside  of  the 
current  range  of  the  species)  can  be 
included  in  designation  of  critical 
habitat.  Recovery  of  the  desert  tortoise 
within  the  Upper  Virgin  River  Recovery 
Unit  is  dependent  upon  maintenance 
and  improvement  in  the  quantity, 
quality,  and/or  arrangement  of  habitat. 

Issue  49:  One  letter  stated  that  critical 
habitat  designated  on  Tribal  land  in 
Utah  is  insufficient  to  support  a  viable 
population  of  desert  tortoises. 

Service  Response:  Population  viability 
analysis  is  appropriate  only  at  the 
population  level.  Therefore,  the  Service 
does  not  evaluate  population  viability  of 
separate  portions  of  a  CHU.  Although  it 
requires  more  intensive  management  as 
it  is  a  smaller  population,  the  Upper 
Virgin  River  Recovery  Unit,  as 
recommended  by  the  Desert  Tortoise 
Recovery  Team,  is  a  viable  and 
recoverable  population  of  desert 
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tortoises.  The  Tribal  lands  within  Utah 
are  considered  part  of  this  recovery  unit. 
The  Upper  Virgin  River  CHU 
corresponds  to  this  recovery  unit. 

Issue  50:  Several  letters  stated  that  the 
importance  of  mining  and  grazing  in 
rural  conununities  was  not  adequately 
addressed  in  the  economic  analysis. 

Service  Response:  The  smallest 
subdivision  with  standard,  meaningful 
economic  data  normally  is  an  individual 
county:  thus,  economic  impacts  are 
based  upon  county  data  for  regional 
effects,  whereas  statewide  or  nationwide 
data  and  effects  are  addressed  only  if 
they  become  economically  relevant. 

Issue  51:  A  few  people  were 
concerned  that  inclusion  of  their  private 
land  within  critical  habitat  boundaries 
would  negate  Ft.  Irwin's  desire  to 
purchase  their  land  for  future 
expansion,  and  they  asked  if  the  Service 
was  going  to  compensate  them  for  their 
loss  of  revenue.  In  addition,  some 
people  submitted  comments  asking  the 
government  to  compensate  them  for 
reductions  in  land  values  due  to  their 
inclusion  within  critical  habitat 
boundaries. 

Service  Response:  The  National 
Training  Center  at  Ft.  Irwin  revised  its 
expansion  proposal  in  response  to  the 
Service's  concerns  for  desert  tortoises 
prior  to  the  proposal  of  critical  habitat. 

Therefore,  designation  of  critical 
habitat  would  not  affect  private  lands 
that  were  in  the  original  proposed 
expansion  area.  In  the  future,  the 
Federal  government  may  pursue 
acquisition  of  private  lands  within  the 
CHUs  on  a  willing  seller/willing  buyer 
basis  to  further  the  conservation  of  the 
desert  tortoise. 

Neither  the  Act  nor  any  other  law 
administered  by  the  Service  authorizes 
compensation  for  perceived  decreases  in 
land  value  as  suggested  by  the 
comments.  Consequently,  this  issue  is  a 
matter  for  other  agencies  and  Congress 
to  consider. 

Issue  52:  Some  respondents  stated 
that  the  Service  is  underestimating 
economic  impacts  by  separating  impacts 
from  the  listing  process  and  the 
designation  of  critical  habitat.  The 
economic  analysis  addresses  only 
incremental  impacts  associated  with 
designation  of  critical  habitat  and  omits 
impacts  resulting  from  previous 
management  plans  and  consultations. 
Service  Response:  The  Endangered 
Species  Act  specifies  that  the  listing  of 
species  should  be  based  solely  upon  the 
best  biological  information  available. 
However,  the  Act  specifies  that  the 
Service  should  consider  economic  and 
other  relevant  impacts  in  the 
designation  of  critical  habitat.  Listing  a 
species  provides  protection  under  the 


jeopardy  standard  and  incidental  take; 
designating  critical  habitat  provides 
additional  protection  through  the 
adverse  modification  standard.  These 
are  intended  to  be  separate  standards  to 
be  addressed  through  section  7 
consultation.  The  economic  analysis 
clearly  distinguishes  between  the  costs 
and  benefits  of  these  independent  and 
incremental  actions  and  is  not  an  effort 
to  underestimate  costs.  The  total  cost  of 
conserving  the  desert  tortoise  is  greater 
than  the  cost  of  designating  critical 
habitat  alone,  and  it  includes  the  costs 
of  prior  tortoise  protection  measures 
under  other  laws  and  costs  resulting 
from  listing  under  the  Act,  as  well  as  the 
cost  of  designating  critical  habitat 

Issue  53:  A  few  respondents  stated 
that  the  section  7  decisions  to  restrict 
grazing  are  currently  under  litigation 
and  a  stay  of  these  decisions  has  been 
issued.  Therefore,  the  economic  analysis 
should  be  based  on  ciurent  (prelisting) 
grazing  practices. 

Service  Response:  The  Service  based 
its  economic  baseline  on  the  biological 
opinions  rendered  by  the  Service  and 
the  decisions  issued  by  the  BLM  on 
livestock  grazing  in  desert  tortoise 
habitat.  The  Interior  Board  of  Land 
Appeals  may  review  land  use  decisions 
by  Interior  Department  agencies,  but 
lacks  jurisdiction  needed  to  review 
biological  opinions  issued  by  the 
Service.  Therefore,  the  Interior  Board  of 
Land  Appeals  Judge's  stay  of  these 
decisions  does  not  alter  the  economic 
baseline. 

Issue  54:  One  respondent  stated  that 
no  attempt  to  quantify  the  benefits  of 
critical  habitat  designation  was  made  by 
the  Service.  This  is  needed  to  balance 
the  costs,  even  if  found  not  be 
significant.  The  Economic  Analysis 
(page  60)  states,  "To  properly  compare 
benefits  and  costs,  the  full  range  of  each 
must  be  considered."  The  study  fails  to 
do  this;  therefore,  the  existing  study 
canuot  be  used  to  exclude  any  of  the 
proposed  critical  habitat  areas. 

Service  Response:  Conducting  a 
quantitative  study  of  species  benefits  is 
a  costly  and  lengthy  process  that  was 
not  possible  within  the  court-mandated 
deadlines.  Even  with  results  of  such  a 
study,  allocating  the  benefit?  of 
preservation  and  recovery  of  an 
endangered  species  between  the  various 
actions  required  is  an  extremely 
difficult  task.  If  species  preservation 
were  accomplished  entirely  through 
designation  of  critical  habitat,  then  the 
full  value  of  benefits  could  be  attributed 
to  that  action.  Typically,  however, 
preservation  is  achieved  with  multiple 
interactive  management  actions  (e.g., 
federally  Ksting  as  threatened  or 
endangered,  protection  under  State 


laws),  each  of  which  may  be  essential  to 
recovery  and  no  one  of  which  can  be 
singled  out  as  the  sole  means  by  which 
a  s[>ecies  is  preserved  or  recovery 
attained.  Given  the  data  available,  and 
without  a  clear  delineation  of  the  results 
of  each  management  alternative,  it  is  not 
possible  to  disaggregate  the  sum  of 
benefits  to  identify  that  portion  directly 
attributable  to  critical  habitat 
designation. 

Issue  55:  One  letter  stated  that  the 
economic  analysis  does  not  address  the 
impact  of  potential  delays  in  both 
maintenance  and  new  construction 
caused  by  designation  of  critical  habitat. 

Service  Response:  Actions  that  are 
authorized,  funded,  or  carried  out  by 
Federal  agencies  are  already  subject  to 
the  jeopardy  standard  pursuant  to 
section  7  of  the  Act,  if  such  actions  may 
affect  desert  tortoises.  These  actions 
require  consuhation  between  the  action 
agency  and  the  Service  to  determine 
whether  or  not  they  are  likely  to 
jeopardize  the  continued  existence  of 
the  desert  tortoise.  With  designation  of 
critical  habitat,  the  Service  will  also 
determine  whether  or  not  such  actions 
are  likely  to  destroy  or  adversely  modify 
critical  habitat.  Both  assessments  will  be 
made  conciurently  through  consultation 
between  the  Federal  action  agency  and 
the  Service;  therefore,  designation  of 
critical  habitat  will  not  result  in  any 
additional  project  delays.  The  Act 
requires  the  Service  to  issue  a  biological 
opinion  within  135  days  of  the  receipt 
of  a  request  for  formal  section  7 
consultation  from  an  action  agency. 
Therefore,  the  requirement  for  Federal 
agencies  to  insure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  listed  species  or  adversely  modify 
critical  habitat  would  not  result  in 
project  delays. 

Issue  56:  One  group  stated  that,  given 
the  long  time  frame  necessary  for 
recovery  of  the  desert  tortoise,  the 
economic  analysis  should  have 
considered  the  long-term  effects  of 
known  or  foreseeable  projects. 

Service  Response:  Without  knowing 
the  details  of  future  projects,  the  Service 
cannot  know  how  or  to  what  extent 
such  projects  may  affect  critical  habitat 
or  vice  versa.  The  Service  evaluated 
economic  information  provided  on 
existing  projects  to  determine  if  the 
benefits  of  excluding  areas  outweighed 
the  benefits  of  designating  those  areas  as 
critical  habitat.  The  Service  was  unable 
to  assign  a  cost  to  those  projects  that 
may  or  may  not  be  proposed  within 
critical  habitat  in  the  future. 

Issue  57:  One  group  stated  that  the 
economic  analysis  of  the  effiects  of 
removing  grazing  from  Federal  lands 
was  inadequate  and  understates  the 
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importance  of  grasdng  to  the  region's 
economy.  Ranchers  act  as  land 
managers  for  the  Federal  government. 
By  eliminating  ranching,  the  Federal 
government  would  have  to  expend 
additional  monies  for  management.  In 
addition,  range  improvements, 
associated  with  grazing  on  Federal 
lands,  improve  overall  habitat  quality  by 
providing  water  sources  and  facilitating 
effective  forage  use. 

Service  Response:  According  to  a 
1991  study  by  the  GAO,  the  costs  of 
administering  the  livestock  grazing 
program  by  the  BLM  and  Department  of 
Agriculture  (predator  control  and 
rangeland  grasshopper  control)  far 
exceed  the  fees  derived  from  the 
ranchers  for  their  AUMs. 

Issue  58:  One  letter  stated  that  the 
critical  habitat  economic  analysis 
should  have  included  the  costs 
associated  with  implementation  of  the 
recovery  plan.  A  2006  date  for  delisting 
was  selected  in  an  arbitrary  and 
capricious  manner  and  designed  to  limit 
the  amount  of  funding  the  Recovery 
Team  had  to  report  in  the  Draft 
Recovery  Plan. 

Service  Response:  Implementation  of 
the  recovery  plan  for  the  desert  tortoise 
is  not  a  cost  attributable  to  designation 
of  critical  habitat.  The  Draft  Recovery 
Plan  was  prepared  prior  to  proposing 
critical  habitat  and  is  mandated  by  the 
Endangered  Species  Act  whether  or  not 
a  species  has  designated  critical  habitat. 
Therefore,  its  implementation  can  be 
considered  a  cost  of  listing  the  desert 
tortoise  as  threatened  versus  a  cost 
associated  with  designation  of  critical 
habitat. 

Issue  59:  The  DOD  installations  stated 
that  the  economic  analysis  failed  to 
evaluate  the  costs  to  the  public  of 
relocating  base  activities  or  potential 
base  closures  that  might  result  from 
inclusion  in  critical  habitat. 

Service  Response:  After  careful 
consideration  of  the  activities  that  occur 
on  the  military  installations,  the  Service 
concluded  that  designation  of  critical 
habitat  should  not  result  in  the  closure 
of  military  bases  in  the  region.  The 
Service  maintains  that  most  training 
conducted  on  the  bases  can  be 
compatible  with  proper  tortoise 
management  and  has  concluded  that 
concerns  about  military  bases  being 
rendered  unusable  due  to  designation  of 
critical  habitat  are  overstated.  Areas  that 
include  existing  facilities,  or  that  have 
been  highly  degraded  (e.g.,  high-impact 
bombing  ranges),  do  not  contain 
constituent  elements  of  tortoise  habitat. 
Therefore,  they  do  not  constitute  critical 
habitat.  Expansion  or  relocation  of 
facilities  or  activities  that  may  destroy 
or  adversely  modify  critical  habitat 


within  a  CHU  on  a  military  base  (e.g., 
relocation  of  high  impact  bombing 
targets)  would  require  section  7 
consultation  to  determine  if  the 
relocation  is  likely  to  jeopardize  the 
continued  existence  of  the  desert 
tortoise  or  destroy  or  adversely  modify 
its  critical  habitat. 

Issue  60:  The  Service  should,  on 
economic  grounds,  exclude  the 
proposed  site  of  the  LLRVVR  facility  in 
Ward  Valley. 

Service  Response:  The  Service  is 
aware  that  including  the  Ward  Valley 
site  in  critical  habitat  may  threaten  a 
portion  of  the  investment  made  in  siting 
the  LLRWR  facility  and  may  result  in 
potentially  significant  costs  for  the  State 
of  California.  However,  after  considering 
these  potential  economic  impacts,  the 
Service  has  determined  that  the  area 
should  not  be  excluded  from  critical 
habitat  designation. 

Issue  61:  Several  letters  suggested  that 
designation  of  critical  habitat  would 
result  in  taking  of  private  property. 

Service  Response:  The  courts  have 
held  that  the  mere  enactment  of  laws 
that  may  result  in  restrictions  on 
property  does  not  necessarily  equate  to 
a  taking  of  prop>erty  for  which 
compensation  is  required  (Model  v. 
Virginia  Surface  Mining  and 
Reclamation  Association,  452  U.S.  264, 
295  (1981).  Agins  v.  Tiburon,  447  U.S. 
255,  260-263  (1980)).  Therefore,  the 
Service  concludes  that  publication  of  a 
final  rule  designating  critical  habitat  for 
the  desert  tortoise  does  not  equate  to  a 
taking  of  property  requiring  just 
compensation. 

Recognizing  that  governmental 
regulation  involves  adjustment  of  rights 
for  the  public  good,  the  U.S.  Supreme 
Court  has  found  that  a  regulation  that 
curtails  the  most  profitable  use  of  one's 
property,  resulting  in  a  reduction  in 
value  or  limitations  on  use  likewise 
does  not  necessarily  equate  to  a  taking 
(Andnis  v.  Allard.  444  U.S.  51,  66 
(1979),  Agins,  447  U.S.  at  262.  Model. 
452  U.S.  at  296).  Where  a  regulation 
denies  a  property  owner  the 
economically  viable  use  of  his  or  her 
property,  then  a  taking  will  likely  occur 
(Affns.  447  U.S.  at  260).  However, 
where  regulations  do  not  categorically 
prohibit  use  but  merely  regulate  the 
conditions  under  which  such  use  may 
occur,  and  do  not  regulate  alternative 
uses,  then  no  taking  occurs  [Model,  452 
U.S.  at  296).  With  the  designation  of 
critical  habitat,  a  property  owner  is  not 
denied  the  economical  viable  use  of  his 
or  her  land.  Use  of  land  is  not 
categorically  prohibited  but  rather 
certain  restrictions  may  be  imposed 
upon  Federal  agency  actions  that  may 
result  in  the  destruction  or  adverse 


modification  of  critical  habitat.  As  such, 
the  Service  concludes  that  designation 
of  critical  habitat  will  not  result  in  a 
taking  of  private  property. 

Furthermore,  a  property  ovmer  must 
establish  that  a  "concrete  controversy" 
exists  before  the  court  may  even  reach 
the  merits  of  a  takings  claim  (Model,  452 
U.S.  at  294,  Agins,  447  U.S.  at  260).  The 
property  owner  must  show  a  specific 
and  real  impact  to  specific  properties 
before  judicial  resolution  of  a  takings 
claim  is  made  (MacDonald,  Sommer, 
and  Frates  v.  Yolo  County,  477  U.S.  340. 
348-349,  Agins,  447  U.S.  at  260).  As 
applied  to  critical  habitat  designation,  a 
claim  of  takings  of  property  would  not 
be  ripe  for  judicial  resolution  until  the 
consultation  process  is  completed  and 
exemption  from  the  Endangered  Species 
Committee  is  denied.  Even  then,  it  is 
highly  unlikely  that  a  takings  claim 
would  be  successful  because 
designation  of  critical  habitat  does  not 
categorically  prohibit  use  of  the 
property  owner's  land.  Therefore,  the 
Service  has  concluded  that  designation 
of  critical  habitat  for  the  desert  tortoise 
does  not  pose  significant  takings 
implications. 

Issue  62:  One  letter  stated  that 
designation  of  State  lands  as  critical 
habitat  violates  the  "trust" 
responsibility  of  the  Federal  government 
to  the  States.  The  main  purpose  of  these 
State  lands  is  to  provide  funding  for  the 
State's  schools. 

Service  Response:  Critical  habitat 
designation  will  not  affect  State  lands 
unless  proposed  actions  on  these  lands 
are  authorized,  funded,  or  carried  out  by 
Federal  agencies.  Such  actions  would 
then  be  subject  to  consultation  if  they 
may  affect  the  desert  tortoise  or  its 
habitat  pursuant  to  section  7  of  the  Act. 
As  with  private  lands.  State  lands  are 
already  subject  to  prohibitions  of 
section  9  of  the  Act,  which  prohibit 
unauthorized  take  of  listed  species. 

Issue  63:  Several  groups  stated  that 
conferencing  on  projects  in  proposed 
critical  habitat  is  illegal  because  the 
desert  tortoise  is  already  listed  and 
because  critical  habitat  has  been 
proposed  years  beyond  the  statutory 
deadline  for  such  designation. 

Service  Response:  Section  7(a)(4)  of 
the  Act  and  50  CFR  402.10  of  the 
regulations  require  Federal  agencies  to 
confer  with  the  Service  on  any  action 
that  is  likely  to  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  With  designation  of 
critical  habitat.  Federal  agencies  will  be 
required  to  enter  into  formal 
consultation  with  the  Service  for  any 
actions  that  may  affect  desert  tortoises 
or  their  critical  habitat. 
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Issue  64:  One  letter  stated  that  the 
public  did  not  receive  an  adequate 
opportxmity  to  review  the  maps  upon 
which  the  proposed  rule  was  based 
because  the  maps  provided  in  the 
Federal  Roister  notice  were  too  small 
to  be  usefuL 

Service  Response:  The  Service 
provided  opportunities  for  the  public  to 
review  maps  at  a  scale  of  1:100,000  at 
each  of  three  public  hearings  and  made 
the  maps  available  at  the  field  offices 
located  in  Arizona,  California,  Nevada, 
and  Utah.  Due  to  the  court-mandated 
time  frame  for  development  of  the 
proposed  rule,  the  Service  was  unable  to 
provide  copies  of  these  larger-scaled 
maps  to  other  agencies. 

Issue  65:  There  was  an  insufficient 
amount  of  time  for  comment  and  review 
between  the  critical  habitat  proposal    ' 
and  final  designation. 

Service  Response:  The  Service 
provided  60  days  for  public  comment 
on  the  critical  habitat  proposal,  which 
included  three  public  hearings.  The 
schedule  for  designation  of  critical 
habitat  follows  a  stipulation  and  order 
of  dismissal  filed  on  August  3,  1993,  in 
two  lawsuits  filed  against  the  Service 
[Natural  Resources  Defense  Council,  et 
al,  v.  Bruce  Babbitt  et  al.  and  Desert 
Tortoise  (Gopbervs  agassizii)  a 
threatened  species;  et  ai,  v.  Manual 
Lujan,  Jr.).  This  court-mandated 
schedule  requires  publication  of  the 
final  critical  habitat  rule  by  December 
15,  1993.  This  short  time  frame  for 
finalizing  the  rule  does  not  allow  for  an 
extension  of  the  public  comment  period. 

Issue  66:  One  letter  stated  that  Tribal 
economic  costs  resulting  from  critical 
habitat  designation  were  not  considered 
in  the  proposal. 

Service  Response:  For  a  60-day  period 
after  the  draft  economic  analysis  was 
made  available  to  the  public,  the  Service 
collected  and  considered  other 
responses  from  State  and  Federal 
agencies,  private  land  holders,  the 
Tribe,  and  other  entities  regarding 
economic  effects  they  might  experience 
from  the  proposed  designation.  All 
responses  that  identified  specific 
economic  impacts  were  considered  in 
completing  the  final  economic  analysis. 
During  the  public  comment  period,  the 
Tribe  commented  that  the  proposed 
designation  "could  eliminate  or  reduce 
economic  development  and  other 
opportunities,"  but  did  not  identify  or 
describe  specific  effects  that  allowed 
estimation  of  economic  impacts. 

Issue  67:  The  Aerojet-General 
Corporation  and  Wyle  Laboratories  have 
requested  that  the  42,800  acres  that  they 
have  purchased  (28,800  acres)  and 
leased  (14,000  acres)  from  the  BLM  be 
excluded  from  critical  habitat 


designation.  The  basis  for  the  request 
was  the  Environmental  Stipulations 
contained  in  the  Land  Exchange  and 
Lease  Agreements  signed  pursuant  to 
the  Nevada-Florida  Land  Exchange 
Authorization  Act  of  1988,  which 
established  a  detailed  plan  for  the 
conservation  of  the  desert  tortoise  on 
these  lands.  In  addition  Aerojet-General 
Corporation  felt  that  statements  that 
critical  habitat  does  not  affect  private 
lands  are  misleading,  because 
designation  of  critical  habitat  will  affect 
these  lands  and  their  future  use  either 
through  the  section  7  process  or  through 
the  section  10  permit  process. 

Service  Response:  The  Service 
recognizes  the  desert  tortoise 
management  plan  for  this  area  but  does 
not  believe  that  it  adequately  addresses 
the  potential  impacts  of  the 
transmission  lines  that  are  proposed 
through  Coyote  Spring  Valley. 
Therefore,  the  Service  has  included  this 
area  in  the  designation  of  critical 
habitat.  Whether  or  not  critical  habitat 
is  designated,  lands  containing  desert 
tortoises  and  their  habitat  are  still 
subject  to  section  9  of  the  Act,  which 
prohibits  unauthorized  take  of  listed 
species.  The  only  avenues  for 
authorizing  take  that  is  incidental  to 
otherwise  lawful  activities  are  the 
section  7  process  for  activities  that  are 
authorized,  funded,  or  carried  out  by 
Federal  agencies,  and  the  section 
10(a)(1)(B)  permitting  process  for  non- 
Federal  actions  on  private  or  State 
lands. 

National  Environntental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impacf  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 
1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  the  final  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq).  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  CHUs,  significant 
economic  impacts  will  not  result  from 
the  critical  habitat  designation.  Also,  no 


direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

Takings  Implications  Assessment 

The  Service  has  analyzed  the 
potential  takings  implications  of 
designating  critical  habitat  for  the  desert 
tortoise  in  a  Takings  Implications 
Assessment  prepared  pursuant  to 
requirements  of  Executive  Order  12630, 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,"  The  Takings  Implications 
Assessment  concludes  that  the 
designation  does  not  pose  significant 
takings  implications. 

References  Cited 

A  complete  list  of  all  references  cited 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Elxports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as  set 
forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.95(c)  is  amended  by 
removing  the  critical  habitat  of  the 
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Beaver  Dam  Slope  population  of  the 
desert  tortoise  and  adding  the  following 
new  critical  habitat  of  the  desert  tortoise 
(Gopherus  agassiziij  in  its  place  to  read 
as  follows: 


S17.9S   CrWcal  hebttat-Ush  and  wtMUte. 


(c) 


Desert  Tortoise— Mo)ave  Population 
[Gopherus  ogassizii) 

Index  map  of  approximate  locations 
of  critical  habitat  units  follows: 


BILUNO  COOK  4S1*4«-» 
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California.  Areas  of  land  as  follows: 

1.  Fremont-Kramer  Unit  Kem,  Los 
Angeles,  and  San  Bemardino  Ck>unties.  From 


BLM  Maps:  Victorville  1978  and  Cuddeback 
Lake  1978.  (Index  map  location  A). 

Mt  Diablo  Meridian:  T.  29  S..  R.  39  E.. 
sees.  13. 14.  22-26,  35.  and  36;  T.  29  S.,  R. 
40  E..  sees.  12-33:  T.  29  S.,  R  41  E..  sees. 
7,  8. 17-20.  27-30.  and  32-36:  T.  30  S..  R. 


38  E..  sees.  24-26,  35,  and  36;  T.  30  S..  R. 

39  E.,  sees.  1-36  except  sees.  3-5;  T.  30  S., 
R.  40  E.,  sees.  4-9  and  13-36  except  those 
portions  of  sees.  13, 14,  and  23  lying 
northwesterly  of  the  Randsburg-Moiave  Road; 
T.  30  S.,  R.  41  E..  sees.  1-36  except  sees.  5- 


5848         Federal  Register  /  Vol.  59,  No.  26  /  Tuesday,  February  8,  1994  /  Rules  and  Regulations 


8  and  20  and  those  portions  of  sees.  17  and 
18  lying  easterly  of  U.S.  Hwy.  395:  T.  30  S.. 
R.  42  E..  sees.  7-10. 15-22,  and  27-34;  T.  31 
S..  R.  40  E.,  sees.  1  and  6  except  that  portion 
of  sec.  6  lying  southeasterly  of  the 
Randsburg-Mojave  Road;  T.  31  S..  R.  41  E.. 
sees.  1-17,  20-29.  and  32-36  except  those 
portions  of  sees.  20,  29  and  32  lying  westerly 
of  U.S.  Hwy.  395;  T.  31  S.,  R.  42  E.,  sees.  3- 
10, 15-22,  and  27-34;  T.  32  S..  R.  41  E..  sees. 
1-4,  9-16.  21-28,  and  34-36  except  those 
portions  of  sees.  4,  9, 16,  21,  27,  28,  and  34 
lying  westerly  of  U.S.  Hwy.  395;  T.  32  S,  R. 
42  E.;  T.  32  S..  R.  43  E.,  sees.  4-9. 16-21.  and 
28-33. 


\ 


San  Bernardino  Meridian:  T.  7  N.,  R.  5  W., 
sees.  2-11  and  14-18  except  that  portion  of 
see.  18  lying  west  of  U.S  Hvfy.  395;  T.  7  N.. 
R.  6  W.,  sees.  1-6, 12,  and  13  except  those 
portions  of  sees.  1,12,  and  13  lying  westerly 
of  U.S.  Hwy.  395;  T.  7  N..  R.  7  W.,  sees.  1- 
6;  T.  7  N.,  R.  8  W..  sees.  1-4;  T.  8  N..  R.  4 
W.,  sees.  6.  7.  and  18;  T.  8  N..  R.  5  W..  sees. 
1-35  except  sees.  24  and  25;  T.  8  N..  R.  6  W.; 
T.  8  N..  R.  7  W.;  T.  8  N..  R.  8  W.,  sees.  1- 
28,  and  33-36;  T.  8  N..  R.  9  W.,  sees.  1  and 
7-24;  T.  9  N..  R.  4  W..  sees.  2-11. 14-23,  30, 
and  31;  T.  9  N..  R.  5  W.;  T.  9  N..  R.  6  W.; 
T.  9  N.,  R.  7  W.,  sees.  1-4,  9-16.  and  19-36; 
T.  9  N.,  R.  8  VV.,  sees.  24,  25,  and  31-36;  T. 


9  N.,  R.  9  W.,  see.  36;  T.  10  N.,  R.  4  W.,  sees. 
6,  7, 18-20,  and  2»-34;  T.  10  N.,  R.  5  W.;  T. 

10  N.,  R.  6  W..  sees.  1-36  except  see.  6;  T. 
10  N.,  R.  7  W.,  sees.  9-16,  21-28.  and  33- 
36;  T.  11  N.,  R.  5  W.,  sees.  2-11, 14-23,  and 
2&-35;  T.  11  N..  R.  6  W.,  sees.  1-36  except 
those  portions  of  sees.  6,  7, 18, 19,  30,  and 
31  lying  westerly  of  U.S.  Hwy.  395;  T.  11  N.. 
R.  7  W.,  that  portion  of  sec.  1  lying  easterly 
U.S.  Hwy.  395;  T.  12  N..  R.  5  W.,  sees.  31- 
35;  T.  12  N..  R.  6  W.,  sees.  31-36;  T.  12  N., 
R.  7  W..  that  portion  of  see.  36  lying  easterly 
of  U.S.  Hwy.  395. 

BILUNO  CODE  4310-6»-P 
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2  Superior-Cronese  Unit.  San  Bernardino 
County.  From  BLM  Maps:  Cuddeback  Lake 
1978,  Soda  Mts.  1978.  Victorville  1978,  and 
Newberry  Springs  1978.  (Index  map  location 
B). 

Ml  Diablo  Meridian:  T.  29  S..  R.  42  E.. 
sees,  35  and  36;  T.  29  S..  R.  43  E-,  sees.  25, 
26,  and  31-36;  T.  29  S.,  R.  44  E.,  sees.  20- 
36;  T.  29  S..  R.  45  E.,  sees.  14-16, 19-23,  and 
25-36;  T.  29  S.,  R.  46  E.,  sees.  30-32;  T.  30 
S.,  R.  42  E.,  sees.  1.  2. 11-14,  23-26,  35.  and 
36;  T  30  S..  R.  43  E.;  T.  30  S..  R.  44  E.;  T. 
30  S..  R.  45  E.:  T.  30  S..  R.  48  E..  sees.  3- 
36;  T.  30  S..  R.  47  E..  sees.  7-10. 15-22,  and 
27-34;  T.  31  S..  R.  42  E.,  sees.  1.  2, 11-14. 
23-26.  35,  and  36;  T.  31  S..  R.  43  E.;  T.  31 


S..  R.  44  E.;  T.  31  S.,  R.  45  E.;  T.  31  S..  R. 
46  E.;  T.  31  S.,  R.  47  E,  sees.  3-10. 15-22. 
and  27-34;  T.  32  S.,  R.  43  E..  sees.  1-3.  10- 
15.  22-27.  and  34-36;  T.  32  S..  R.  44  E.;  T. 
32  S..  R.  45  E.;  T.  32  S..  R.  46  E.;  T.  32  S.. 
R.  47  E..  sees.  3-10, 15-22.  and  27-34. 

San  Bernardino  Meridian:  T.  9  N.,  R.  1  VV., 
those  portions  of  sees.  1  and  2  lying  northerly 
of  Interstate  Hwy.  15;  T.  9  N..  R.  1  E..  that 
portion  of  sec.  6  lying  northerly  of  Interstate 
Hwy.  15;  T.  10  N.^  R  2  W..  sees.  1-29;  T.  10 
N..  R.  1  W..  sees.  1-28.  30.  and  33-36  except 
those  portions  of  sees.  33-35  lying 
southwesterly  of  Interstate  Hwy.  15;  T.  10  N.. 
R.  1  E.,  sees.  18.  19.  30.  and  31;  T.  10  N..  R. 
2  E..  sees.  1-5,  8-17.  and  22-34  except  those 
portions  of  sees.  25,  26.  and  34  lying 


southeasterly  of  Interstate  Hwy.  15;  T.  10  N.. 
R.  3  E.,  sees.  1-12. 14-21.  and  30  except 
those  portions  of  sees.  11. 12. 14-16,  19-21, 
and  30  lying  southeasterly  of  Interstate  Hwy. 
15;  T.  10  N.,  R.  4  E..  those  portions  of  sees. 
5-7  lying  northwesterly  of  Interstate  Hwy. 
15;  T'  11  N..  R.  5  W..  sees.  1  and  12;  T.  11 
N..  R.  4  W..  sees.  1-7,  9. 11.  and  12;  T.  11 
N..  R.  3  W..  sees.  1-18;  T.  11  N..  R.  2  W.;  T. 
11  N..  R.  1  W.;  T.  11  N..  R.  1  E..  sees.  1-31: 
T.  11  N..  R.  2  E..  sees.  1-36  except  sec.  31; 
T.  11  N  ,  R.  3  E.;  T.  11  N..  R.  4  E  .  sees.  1- 
34  except  those  portions  of  sees.  25,  26.  33. 
and  34  lying  southeasterly  of  Interstate  Hwy. 
15;  T.  11  N..  R.  5  E..  sees.  1-11  and  15-20 
except  those  portions  of  sees.  1.  2. 10, 11. 15- 
17, 19.  and  20  lying  southeasterly  of 
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Interstate  Hwy.  15;  T.  12  N.,  R.  5  W.,  sec.  36; 
T.  12  N..  R.  4  W..  sees.  31-36;  T.  12  N..  R. 
3  W..  sees.  31-36;  T.  12  N..  R.  2  W.,  sees.  31- 
36:  T.  12  N..  R.  1  W..  sees.  31-36;  T.  12  N.. 
R.  1  E.;  T.  12  N..  R.  2  E..  sees.  3-36;  T.  12 


N..  R.  3  E..  sees.  7-36;  T.  12  N.,  R.  4  E..  sees. 
7-36;  T.  12  N..  R.  5  E.,  sees.  1-5  and  7-36; 
T.  12  N.,  R.  6  E.,  sees.  5-9. 15-22,  and  27- 
34  exeept  those  portions  of  sees.  31-34  lying 
southerly  of  Interstate  Hwy.  15;  T.  13  N..  R. 


1  E.;  T.  13  N..  R.  2  E..  sees.  19  and  29-34; 
T.  13  N..  R.  5  E.,  sees.  26-28  and  32-36;  T. 
14  N..  R.  1  E..  sees.  5-10. 15-23.  and  24-36. 

BILLINQ  CODE  4310-65-P 
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3  OrdRodman  Unit  San  Bernardino 
Cownty  From  BLM  Maps:  Newberry  Springs 
1978  and  VictorvUle  1978.  (Index  map 
location  C) 

San  Bernardino  Meridian:  T.  6  N.,  R.  1  E.. 
sees.  l-«,  10-15.  22-27.  and  34-36:  T.  6  N.. 
R  2  E..  sees.  1-11, 14-22.  and  28-33;  T.  7 
N  .  R.  1  W  ,  sees.  1-4.  9-15.  22-26. 35.  and 
36  except  those  portions  of  sees.  4. 9. 10. 15. 
22.  23.  26.  and  35  fying  southwesterly  of 
Slate  Hwy.  247;  T.  7  N..  R.  1  E.;  T.  7  N..  R. 
2  E.;  T.  7  N,  R.  3  B.;  T.  7  N..  R.  4  E.:  T.  7 


N.,  R.  5'E..  sees.  4-9  and  17-19  except  those 
portions  of  sees.  4,  8.  9.  and  17-19  lying 
southerly  of  the  northern  boundary  of 
Twentynine  Palms  Marine  Corps  Base;  T.  8 
N..  R.  1  W..  sees.  1-18,  20-29.  and  32-36 
except  those  portions  of  sees.  6,  7, 17. 18,  20. 
29.  32,  and  33  lying  southwesterly  of  State 
Hwy.  247;  T.  8  N..  R.  1  E.;  T.  8  N,  R.  2  E.. 
see«.  2-36;  T.  8  N.,  R.  3  E-,  sees.  7  and  18- 
36;  T.  8  N.,  R.  4  E,  sees.  13-16  and  18-36; 
T.  8  N..  R.  5  E..  sees.  18-18, 19-21.  23-30. 
and  31-33  except  those  portions  of  sees.  16 
and  17  lying  northerly  of  hiterstate  Hwy.  40; 


^ 


T.  8  N.  R.  6  E.  sees.  18-21  and  27-36  except 
those  portions  of  sees.  18-21.  27,  28,  34.  and 
35  lying  northerly  of  Interstate  Hwy.  40;  T. 
9  N.  R.  1  W.,  sees.  19.  20.  and  25-36  except 
those  portions  of  sees.  19.  20,  and  29-31 
lying  westeriy  of  State  Hwy.  247;  T.  9  N.,  R. 
1  E.,  sees.  25-36  except  those  portions  of 
sees.  25-27  lying  northerly  of  Interstate  Hwy. 
40;  T.  9  N.,  R.  2  E.,  sees.  27-35  except  those 
portions  of  sees.  27-30  lying  northerly  of 
Interstate  Hwy.  40. 
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4.  Chuckwalla  Unit.  Imperial  and  Riverside 
Counties.  From  BLM  Maps:  Chuckwalla  #18 
1978.  Parker-Blythe  #16  1978.  Salton  Sea  #20 
1978.  and  Midway  Well  #21  1979.  (Index 
map  location  D). 

San  Bernardino  Meridian:  T.  3  S..  R.  13  E.. 
sees.  19-21  and  27-35;  T.  4  S.,  R.  8  E..  sees. 
l-«.  8-16.  22-26.  and  36;  T.  4  S.,  R.  9  E.. 
sees.  6-10,  and  15-36;  T.  4  S..  R.  10  E.,  sees. 
19-21,  and  27-34;  T.  4  S.,  R.  13  E.,  sees.  2- 
36  except  sees.  12  and  13;  T.  4  S..  R.  14  E., 
sees.  27-36;  T.  4  S.,  R.  15  E.,  sees.  31  and 
32;  T.  5  S..  R.  9  E.,  sees.  1-4.  12. 13,  and  24; 
T.  5  S.,  R.  10  E.,  sees.  2-36  except  sec.  31; 
T.  5  S.  R.  11  E..  sees.  19-21  and  28-33;  T. 
5  S..  R.  12  E.,  see.  36;  T.  5  S.,  R.  13  E.,  sees. 
1-36  except  sees.  6  and  7;  T.  5  S.,  R.  14  E.; 
T.  5  S..  R  15  E..^ees.  4-9,  16-21.  25.  S  V2 


sec.  26.  S  V2  sec.  27,  and  sees.  28-36;  T.  5 
S.,  R.  16  E.,  sees.  28-35;  T.  6  S..  R.  10  E.,  sees. 
1-4.  9-16.  21-26.  35  and  36;  T.  6  S..  R.  11 
E..  sees.  4-36;  T.  6  S..  R.  12  E.;  T.  6  S..  R. 
13  E.;  T.  6  S..  R.  14  E.;  T.  6  S.,  R.  15  E.;  T. 
6  S..  R.  16  E.;  T.  6  S..  R.  17  E.,  sees.  5-9.  and 
14-36;  T.  6  S..  R.  18  E.,  sees.  29-36;  T.  6  S.. 
R.  19  E.,  sees.  31-36;  T.  6  S..  R.  20  E..  sees. 
31-34;  T.  7  S..  R.  11  E.,  sec.  1;  T.  7  S..  R. 

12  E..  sees.  1-6,  9-15.  and  23-25;  T.  7  S..  R. 

13  E..  sees.  1-30  and  31-36;  T.  7  S.,  R.  14 
E.;  T.  7  S..  R.  15  E.;  T.  7  S.,  R.  16  E.;  T.  7 
S..  R.  17  E.;  T.  7  S..  R.  18  E.;  T.  7  S.,  R.  19 
E.;  T.  7  S.,  R.  20  E.,  sees.  3-10. 14-23,  and 
26-35;  T.  8  S.,  R.  13  E.,  sees.  1,  2,  and  11- 
14;  T.  8  S.,  R.  14  E..  sees.  1-18.  and  sees.  21- 
26;  T.  8  S..  R.  15  E.,  sees.  1-30  and  34-36; 

T.  8  S..  R.  16  E.;  T.  8  S..  R.  17  E.;  T.  8  S.. 
R.  18  E.;  T.  8  S..  R.  Iff  E.;  T.  8  S.,  R.  20  E..* 


sees.  3-10. 15-22,  and  28-33;  T.  9  S.,  R.  15 
E..  sec.  1;  T.  9  S.,  R.  16  E.,  sees.  1-17.  20- 
29.  and  32-36;  T.  9  S..  R.  17  E.;  T.  9  S.,  R. 
18  E.;  T.  9  S.,  R.  19  E.;  T.  9  S.,  R.  20  E.,  sees. 
5-8, 17-20,  and  29-33;  T.  10  S.,  R.  16  E.. 
sees.  1-5.  9-16,  and  22-26;  T.  10  S.,  R.  17 
E.:  T.  10  S..  R.  18  E.;  T.  10  S.,  R.  19  E.;  T. 
10  S..  R.  20  E..  sees.  3-36;  T.  10  S..  R.  21  E., 
sees.  18-21  and  28-34;  T.  10  Vz  S.,  R.  21  E., 
sees.  31-33;  T.  11  S..  R.  17  E.,  sees.  1-5  and 
8-15;  T.  11  S..  R.  18  E.,  sees.  1-24;  T.  11  S., 
R.  19  E.,  sees.  1-26,  35,  and  36;  T.  11  S.,  R. 
20  E.,  sees.  1-23  and  26-34;  T.  11  S..  R.  21 
E.,  sees.  4-8;  T.  12  S.,  R.  19  E..  sees.  1,  2, 11- 
14.  23-26,  35,  and  36;  T.  12  S.,  R.  20  E.,  sees. 
3-10,  15-22,  and  27-34;  T.  13  S..  R.  19  E.. 
sees.  1.  2, 11.  12,  22-27,  and  34-36;  T.  13  S., 
R.  20  E.,  sees.  3-10. 14-23,  and  26-34. 
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5.  Pinto  Mountain  Unit.  Riverside  and  San 
Bernardino  Counties.  From  BLM  Maps: 
Yucca  Valley  1982,  Sheep  Hole  Mountains 
1978,  Chuckwalla  1978,  and  Palm  Springs 
#17  1978.  (Index  map  location  E). 


San  Bernardino  Meridian:  T.  1  S.,  R.  9  E.. 
sees.  10-15,  24,  25,  and  36;  T.  1  S.,  R.  10  E., 
sees.  7-36;  T.  1  S.,  R  11  E..  sees.  7-36;  T. 
1  S.,  R.  12  E,  sees.  7-36  except  sec.  12;  T. 
1  S.,  R.  13  E..  sees.  13-36;  T.  1  S..  R.  14  E., 
sees.  13-32;  T.  1  S.,  R.  15  E..  sees.  13-30  and 
36;  T.  1  S..  R.  16  E.,  sees.  18, 19,  and  30- 
32;  T.  2  S.,  R.  9  E.,  sees.  1, 12,  and  13;  T. 


2  S.,  R.  10  E..  sees.  1-24;  T.  2  S..  R.  11  E., 
sees.  1-24;  T.  2  S.,  R.  12  E.,  sees.  1-22  except 
sec.  13;  T.  2  S.,  R.  13  E..  sees.  3-6;  T.  2  S.. 
R  15  E.,  sec.  1;  T.  2  S.,  R  16  E..  sees.  4-9, 
16, 17,  20,  21,  28,  29,  32,  and  33;  T.  3  S.,  R. 
16  E.,  sees.  4,  5.  8,  and  9. 
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6.  Ch«meiiuevi  L/nit  San  Bernardino 
County.  Prom  BLM  Map*:  Sheep  Hole  Mu. 
1978.  Parker  197«.  Needle*  197a.  and  Amboy 
1991.  (Index  map  kx^ation  F). 

San  Bernardino  Meridian:  T.  1  S..  R.  22  E.. 
those  portions  of  tecs.  >-5  Ijriag 
northweateriy  of  the  Atdiiaoo  Topaka  and 
SanU  Pe  Railroad:  T.  1  &.  R.  23  E..  those 
portions  of  sec*.  1-3  lying  northerly  of  the 
Atchison  Topeka  and  Santa  Fe  Raikoed 
except  that  portion  of  sec  1  lying  easterly  of 
U.S.  Hwy.  95;  T.  1  N..  R.  22  B..  sees.  1-4,  9- 
16.  20-29,  and  32-36  except  those  portions 
of  sec*.  34-38  lying  southerly  of  the  Atchison 
Topeka  and  Santa  Fe  Railroad;  T.  1  N.,  R.  23 
E,  sees.  1-36  except  those  portions  of  sec*. 
31-34  lying  southerly  of  Atchison  Topeka 
and  Santa  Fe  Railroad;  T.  1  N.,  R.  24  E.  sec*. 
4-9,  lft-21.  and  29-31;  T.  2  N.,  R.  18  E,  sees. 
1-5.  and  »-14;  T.  2  N.,  R.  19  E,  sec*.  2-10. 
and  16-18;  T.  2  N..  R.  22  E,  sec*.  1-5,  8-16, 
21-2«.  and  33-36;  T.  2  N.,  R.  23  E,  sees.  5- 
8, 17-21.  and  26-36;  T.  2  N.,  R.  24  E,  sec*. 
31  and  32;  T.  3  N..  R.  17  E,  see*.  12, 13,  24, 
and  25;  T.  3  N..  R.  16  E;  T.  3  N.,  R.  19  E, 


seca.  1-35;  T.  3  N.,  E  20  E,  sees.  5-8, 18, 
and  19;  T.  3  N.,  R.  21  E,  sec*.  1-5.  9-16.  23. 
and  24;  T.  3  N..  R.  22  E,  sec*.  1-38  except 
sec  31;  T.  3  N..  E  23  E.  sec*.  2-11. 14-22, 
and  28-32;  T.  4  N..  E  18  E.  sacs.  1,  2. 10- 
15.  21-28.  and  32-36;  T.  4  N.,  E  19  E;  T. 
4  N.,  E  20  E.  sac*.  1-12.  lft-2a  and  29-32; 
T.  4  N^  E  21  E.  sees.  1-17,  20-29.  and  32- 
38; T.  4 N.  E  22 E; T.  4  N..  E  23  E. sec*. 
1-35;  T.  4  N..  E  24  E.  Sec*  6. 7. 18.  and  19: 
T.  5  N.,  E  15  E.  sac*.  1-8;  T.  5  N.,  E  18  E. 
sees.  4-8;  T.  5  N.,  E  18  E,  sees.  1-8,  8-17, 
22-26.  35.  and  36;  T.  5  N.,  E  19  E;  T.  5  N., 
E  20  E;  T.  5  N.,  E  21  E;  T.  5  N.,  E  22  E, 
sees.  2-36;  (Unsurvoyed)  T.  5  N.,  E  23  E.. 
protracted  see*.  19.  and  29-33;  T.  8  N..  E  14 
E.  see*.  1-3, 10-15,  and  23-25;  T.  6  N..  E 
15  E;  T.  8  N.,  E  18  E,  sees.  1-23,  and  27- 
34;  T.  6  N.,  E  17  E.  sec*.  1-18,  22-26,  and 
38;  T.  8  N.,  E  18  E;  T.  8  N..  E  19  E;  T.  8 
N..  E  20  E;  T.  8  N.,  E  21  E:  T.  8  N.,  E  22 
E,  sees.  3-10, 15-23,  and  28-35;  T.  7  N.,  E 
14  E,  sec*.  1-5,  8-17,  21-28,  and  33-38;  T. 
7  N.,  E  15  E;  T.  7  N.,  E  18  E;  T.  7  N..  E 
17  E:  T.  7  N.,  E  18  E;  T.  7  N.,  E  19  E;  T. 
7  N.,  E  20  E;  T.  7  N.,  E  21  E;  T.  7  N.,  E 
22  E,  sec*.  18-20.  and  28-34;  T.  8  N..  E  14 


E.,  sees.  13.  23-28.  and  31-36  except  those 
portions  of  sees.  13,  23,  24,  26,  27,  28,  31, 
32,  and  33  lying  northwesterly  of  Interstate 
Hwy.  40:  T.  8  N..  E  IS  E,  sec*.  9-38  except 
those  portions  of  sec*.  9-12. 17.  and  18  lying 
northwesterly  of  Interstate  Hwy.  40;  T.  8  N., 
E  16  E,  sees.  1, 2,  and  7-38  except  those 
portloiu  of  sec*.  1, 2,  and  7-10  and  11  lying 
nortbar}y  of  Interstate  Hwy.  40;  T.  8  N..  E 
17  E.,  sees.  1-34  except  tiras*  portions  of 
sees.  1-8  lying  northerly  of  Interstate  Hwy. 
40:  T.  8  N.,  E  18  E,  sees.  1-36  except  that 
portion  of  sec  8  lying  northerly  of  Interstate 
Hwy.  40;  T.  8  N.,  E  19  E;  T.  8  N.,  E  20  E: 
T.  8  N.,  E  21  E.  sec*.  7. 17-21.  and  27-35; 
T.  9  N.,  E  18  E,  those  portions  of  sec*.  31- 
36  lying  southerly  of  Interstate  Hwy.  40;  T. 
9  N.,  E  19  E,  sec*.  23-29  and  31-36  except 
those  portions  of  sees.  23.  24,  26-29,  31,  and 
32  lying  northerly  of  Interstate  Hwy.  40;  T. 
9  N.,  E  20  E.  sees.  19.  20.  and  2»-33  except 
those  portions  of  sees.  19  and  20  lying 
northerly  of  Interstate  Hwy.  40  and  SV>  SV^ 
sec  27.  SWVi  SWV«  sec  26.  and  WVt  WVi 
sec  35. 
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7.  Ivanpah  Unit.  San  Beroardino  County. 
From  BLM  Map>8:  Araboy  1991,  Ivanpah 
1979,  and  Mesquite  Lake  1990.  (Index  map 
location  G). 

San  Bernardino  Meridian:  T.  9  N.,  R.  12  E., 
sees.  1,  2, 11-14,  and  24;  T.  9  N.,  R.  13  E.. 
sees.  4-9, 16-21,  and  28-30;  T.  10  N.,  R  12 
E.,  sees.  25,  35,  and  36;  T.  10  N.,  R.  13  E., 
sees.  3-10, 16-21.  and  28-33;  T.  11  N.,  R.  12 
E..  sees.  1, 12, 13,  24,  25,  and  36;  T.  11  N., 
R.  13  E.,  sees.  1-12, 15-21,  and  28-33;  T.  11 
N.,  R.  14  E,  sec.  6;  T.  12  N.,  R.  11  E,  sees. 
1-5  and  9-15;  T.  12  N.,  R.  12  E,  sees.  1-18, 
21-27,  35,  and  36;  T.  12  N.,  R.  13  E.;  T.  12 
N.,  R.  14  E.,  sees.  4-9, 16-21,  and  29-32;  T. 
13  N..  R.  10  E.,  sees.  1-5. 10-14,  24.  and  25; 


T.  13  N..  R.  11  E.;  T.  13  N.,  R.  12  E;  T.  13 
N.,  R.  13  E;  T.  13  N.,  R.  14  E,  sees.  3-9, 16- 

21,  and  28-33;  T.  14  N..  R.  9  E.,  sees.  1, 12, 
13,  and  24;  T.  14  N.,  R.  10  E;  (Unsurveyed) 
T.  14  N..  R.  11  E.  Protracted  sees.  1-35;  T. 
14  N.,  R  11  E,  sec.  36;  T.  14  N.,  R  12  E; 
T.  14  N.,  R  13  E.;  T.  14  N.,  R  14  E,  sees. 
1-5,  8-17,  and  19-35;  T.  14  N.,  R  15  E,  sees. 
1-12,  and  14-22;  T.  14  N..  R  16  E,  sec.  6; 

T.  15  N.,  R  9  E,  sees.  24,  25,  and  36;  T.  15 
N.,  R  10  E.,  sees.  1-36  except  sec  6;  T.  15 
N.,  R  11  E;  T.  15  N.,  R  12  E.;  T.  15  N.,  R 
13  E,  sees.  3-11  and  14-36;  T.  15  N.,  R  14 
E,  sees.  12, 13,  23-28.  and  33-36;  T.  15  N.. 
R  15  E;  T.  15  N..  R  16  E.,  sees.  1-11, 14- 

22,  and  28-33;  T.  15'/i  N.,  R  14  E,  sees.  24 
and  25;  T.  15V2  N..  R  15  E,  sees.  19-36;  T. 


15Vi  N..  R  16  E,  sees.  l»-35;  T.  16  N.,  R 
10  E.,  sees.  25,  35,  and  36;  T.  16  N.,  R  11 
E;  T.  16  N.,  R  12  E;  T.  16  N.,  R  12Vi  E. 
sees.  12, 13.  24,  25,  and  36;  T.  16  N.,  R.  13 
E.,  sees.  7, 17-20,  and  29-33;  T.  16  N.,  R  14 
E.,  sees.  24,  25,  35,  and  36  except  those 
portions  of  sees.  24  and  35  lying 
northwesterly  of  Interstate  Hwy.  15;  T.  16  N.. 
R.  15  E.,  sees.  1-3,  10-14,  and  23-36;  T.  16 
N.,  R  16  E..  sees.  6-8, 16-22,  and  26-36;  T. 
17  N.,  R  11  E,  sees.  1-5,  8-17,  20-29,  and 
31-36;  T.  17  N..  R  12  E,  sees.  3-10, 14-23. 
and  26-36:  T.  18  N..  R  11  E..  sees.  13. 14. 
22-28,  and  33-36;  T.  18  N.,  R  12  E,  sees. 
18-20,  and  28-33. 
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8.  Piute-Eldorado  Unit.  San  Bernardino 
County.  From  BLM  Maps:  Amboy  1991, 
Needles  1978.  and  Ivanpah  1979.  (Index  map 
location  H). 

San  Bernardino  Meridian:  T.  8  N..  R.  14  E., 
sees.  1-4.  8-17. 19-24.  26-30.  32.  and  33 
except  those  portions  of  sees.  13,  23.  24,  26- 
28.  32.  and  33  lying  southeasterly  of 
Interstate  Hwy.  40;  T.  8  N..  R.  15  E..  sees.  1- 
12. 17,  and  18  except  those  portions  of  sees. 
1,  8-12. 17.  and  18  lying  southeasterly  of 
Interstate  Hwy.  40;  T.  8  N..  R.  16  E.,  sees.  1- 
10  except  those  portions  of  sections  1-3  and 
6-10  lying  southerly  of  Interstate  Hwy.  40;  T. 
8  N,  R.  17  E.,  those  portions  of  sees.  1-6 


lying  northerly  of  Interstate  Hwy.  40;  T.  9  N., 
R.  14  E..  sees.  1-3. 10-15.  22-28.  and  33-36; 
T.  9  N..  R.  15  E.;  T.  9  N..  R.  16  E.;  T.  9  N., 
R.  17  E.,  sees.  1-36  except  that  portion  of  sec. 
36  lying  southerly  of  Interstate  Hwy.  40;  T. 
9  N.,  R.  18  E.,  sees.  1-36  except  those 
portions  of  sees.  31-36  lying  southerly  of 
Interstate  Hwy.  40;  T.  9  N.,  R.  19  E..  sees.  1- 
24  and  26-32  except  those  portions  of  sees. 
26-29,  31,  and  32  lying  southerly  of 
Interstate  Hwy.  40;  T.  9  N.,  R.  20  E..  sees.  3- 
8  and  17-20  except  those  portions  of  sees.  19 
and  20  lying  southerly  of  Interstate  Hwy.  40; 
T.  10  N..  R.  14  E.,  sees.  11-14,  22-27,  and 
34-36;  T.  10  N.,  R.  15  E.,  sees.  1-3.  9-16.  and 
18-36;  T.  10  N.,  R.  16  E.;  T.  10  N.  R.  17  E.; 


T.  10  N.,  R.  18  E.;  T.  10  N.,  R.  19  E.;  T.  10 
N.,  R.  20  E.;  T.  10  N.,  R.  21  E.,  sees.  3-10. 
15-22,  and  28-31;  T.  11  N.,  R.  15  E.,  sees. 
9.  15, 16.  21.  22,  25-29,  and  33-36;  T.  11  N., 
R.  16  E.,  sees.  9, 15, 16,  21-23,  25-28.  31.  and 
33-36;  T.  11  N.,  R.  17  E.,  sees.  8, 12-17,  and 
19-36;  T.  11  N..  R.  18  E.,  sees.  1-4  and  7- 
36;  T.  11  N.,  R.  19  E..  sees.  1-13, 18, 19,  23- 
27.  and  29-36;  T.  11  N..  R.  20  E.,  sees.  1- 
11, 14-23,  and  26-35;  T.  12  N..  R.  19  E.;  T. 
12  N.,  R.  20  E.,  sees.  3-11  and  13-36;  T.  12 
N.,  R.  21  E.,  sees.  19,  30,  and  31;  T.  13  N., 
R.  19  E..  sees.  3-11  and  13-36;  T.  13  N.,  R. 
20  E.,  sees.  19  and  29-33;  T.  14  N.,  R.  19  E., 
sees.  19  and  29-33. 

BILUNO  CODE  4310-S$-P 
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Nevada.  Areas  of  land  as  follows: 

9.  Piute-EI dorado  Unit.  Clark  County.  From 
BLM  Maps:  Mesquite  Lake  1990.  Boulder 
City  1978.  Ivanpah  1979,  and  Davis  Dam 
1979.  (Index  map  location  H). 

Mt.  Diablo  Meridian:  T.  23  S..  R.  64  E.. 
sees.  31-36  except  that  portion  of  sec.  31 
lying  northwesterly  of  the  powerline  and  also 
except  those  portions  of  sees.  34-36  lying 
northeasterly  of  the  powerline;  T.  23  V2  S., 
R.  64  E..  sees.  31-36  except  that  portion  of 
sec.  31  lying  northwesterly  of  the  powerline; 
T.  23  Vi  S.,  R.  65  E.,  that  portion  of  sec.  31 
lying  southwesterly  of  the  powerline;  T.  24 
S..  R.  63  E..  sees.  1.  2. 11-15.  22-28.  and  33- 
36  except  those  f)ortioas  of  sees.  1,  2. 11, 14. 
and  IS  lying  northwesterly  of  the  powerline 
and  those  portions  of  sees.  22.  27.  28,  and  33 
lying  northwesterly  of  U.S.  Hwy.  95:  T.  24  S.. 
R.  64  E.:  T.  24  S.,  R.  65  E..  socs.  6.  7. 16. 19. 
30,  and  31;  T.  25  S..  R.  61  E..  sees.  13-15, 
E  Vz  sec.  16.  E  Vi  sec.  21.  sees.  22-27,  E  »/i 


sec.  28,  sees.  35  and  36;  T.  25  S.,  R.  62  E.. 
sees.  4-9,  and  sees.  16-36;  T.  25  S.,  R.  63  E.. 
sees.  1-4, 9-16,  and  19-36  except  those 
portions  of  sees.  4.  9,  and  16  lying 
northwesterly  of  U.S.  Hwy.  95;  T.  25  S.,  R. 
64  E.,  sees.  1-35  except  sees.  13,  24,  and  25,; 
T.  25  S.  R.  65  E.,  sec  6;  T.  26  S..  R.  61  E., 
sees.  1,  2, 11-14,  24,  25,  and  36;  T.  26  S.,  R. 
62  E.,  sees.  1-36  except  sees.  28  and  33;  T. 
26  S.,  R.  63  E.,  sees.  2-36  except  sec.  12;  T. 
26  S.,  R  64  E.,  sees.  18-20,  and  29-33;  T.  27 
S.,  R.  62  E.,  sees.  1-3,  5-6, 10-15,  22-26,  35, 
and  36;  T.  27  S.,  R.  62  Vi  E.,  sees.  1. 12, 13, 
24,  25,  and  36;  T.  27  S..  R.  63  E.;  T.  27  S.. 
R.  64  E..  sees.  4-9. 16-21,  and  26-36;  T.  27 
S..  R.  65  E,  sees.  31-35;  T.  28  S..  R.  62  E.. 
sees.  1-3,  9-16.  21-28,  and  33-36;  T.  28  S., 
R.  63  E..  sees.  1-20,  and  29-32;  T.  28  S..  R. 
64  E.,  sees.  1-18,  21-26.  35.  and  36;  T.  28 
S.,  R.  65  E..  sees.  2-11. 14-21.  and  28-35;  T. 
29  S..  R.  62  E..  sees.  1-4. 9-16.  21-28.  34. 
35  and  36;  T.  29  S..  R.  63  E..  sees.  5-10. 15- 
23.  and  26-36;  T.  29  S..  R.  64  E.,  sees.  1-3. 


9-16,  21-28,  and  31-36;  T.  29  S.,  R.  65  E., 
sees.  2-36  except  sees.  12  and  13;  T.  29  S., 
R.  66  E..  sees.  30-32:  T.  30  S.,  R.  62  E..  sees. 
1,  2.  and  11-14;  T.  30  S..  R.  63  E.,  sees.  1- 
36  except  sees.  30  and  31;  T.  30  S..  R.  64  E.; 
T.  30  S..  R.  65  E.,  sees.  1-26.  30.  31,  35.  and 
36;  T.  30  S.,  R.  66  E.,  sees.  4-9. 16-21.  and 
28-33:  T.  31  S..  R.  63  E..  sees.  1-5.  8-16.  22- 
26,  and  36;  T.  31  S..  R.  64  E.;  T.  31  S.,  R. 
65  E.,  sees.  1.  2, 6, 11-14.  and  23-36  except 
that  portion  of  sec.  36  lying  southwesterly  of 
Stale  Hwy.  163;  T.  31  S..  R  66  E..  sees.  3- 
10, 15-22,  and  27-34  except  that  portion  of 
sec.  31  lying  southwesterly  of  State  Hwy. 
163;  T.  32  S.,  R  64  E.,  sees.  1-6,  8-18,  22- 
26,  and  36;  T.  32  S.,  R  65  E..  sees.  1-12. 17- 
20,  and  29-32  except  those  portions  of  sees. 
1  and  9-12  lying  southeasterly  or  easterly  of 
State  Hwy.  163;  T.  32  S..  R  66  E..  those 
portions  of  sees.  3-6  lying  northerly  of  State 
HW7.  163;  T.  33  S..  R  65  E.,  sec.  5. 

BILUNQ  CODE  4310-S5-P 
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10.  Mormon  Mesa  Unit.  Clark  and  Lincoln 
Counties.  From  BLM  Map«:  Pahranagat  1978. 
Qover  Mts.  1978.  Overton  1978.  Indian 
Springs  1979.  Lake  Mead  1979.  and  Las 
Vegas  1966.  (Index  map  location  I). 

Mt.  Diablo  Meridian:  T.  9  S..  R.  62  E..  sees. 
13-15,  22-27.  and  34-38  except  those 
portions  of  sees.  15.  22.  27.  and  34  lying 
westerly  of  the  easterly  boundary  line  of  the 
Desert  National  Wildlife  Range;  T.  9  S..  R.  63 
E.,  sees.  18, 19.  30.  and  31;  T.  10  S..  R.  62 
E..  sees.  1.  2. 11-14.  23-25.  and  36  except 
those  portions  of  sees.  14.  23.  35.  and  36 
lying  westerly  of  the  easterly  boundary  line 
of  the  Desert  National  Wildlife  Range;  T.  10 
S..  R.  63  E.,  sees.  6.  7, 13-15, 18-20.  and  22- 
36;  T.  10  S.,  R.  64  E..  sees.  13-24  and  26- 
34;  T.  10  S..  R.  65  E..  sees.  18.  and  19;  T.  11 


S..  R.  62  E..  that  portion  of  sec.  1  lying 
easterly  of  the  easterly  boundary  line  of  the 
Desert  National  Wildlife  Range;  T.  11  S..  R. 
63  E.:  T.  11  S.,  R.  64  E..  sees.  4-9. 17-20.  30. 
and  31;  T.  11  S..  R.  66  E..  sees.  31-36;  T.  12 
S..  R.  63  E.;  T.  12  S.,  R.  64  E.,  sees.  6,  7,  and 
25-36;  T.  12  S.,  R.  65  E.,  sees.  1. 12. 13.  and 
24-36  except  those  portions  of  sees.  1.  2. 13. 
and  24  lying  westerly  of  Union  Pacific 
Railroad;  T.  12  S..  R.  66  E.;  T.  12  S.,  R.  67 
E.,  sees.  6-8, 16-22.  and  27-33;  T.  12  S.,  R. 
68  E..  sees.  23-29  and  31-36;  T.  12  S.,  R.  69 
E.,  sees.  1-5.  6-17.  and  19-36;  T.  12Vi  S..  R. 
62  E.,  that  portion  of  see.  36  lying  easterly 
of  the  easterly  boundary  line  of  the  Desert 
National  Wildlife  Range;  T.  13  S.,  R.  62  E., 
those  portions  of  sees.  1,12, 13,  24,  and  25 
lying  easterly  of  the  easterly  line  of  the  Desert 
National  Wildlife  Range;  T.  13  S.,  R  63  E.; 
T.  13  S.,  R.  64  E.;  T.  13  S.,  R.  65  E.,  sees.  1- 


24.  N  */2  26,  N  '/i  27.  N  '/j  and  SW  '/.  sec. 
28.  29-32.  and  W  ^/i  33;  T.  13  S..  R.  66  E., 
sees.  1-26,  W  ^/i  see.  27.  35.  and  36;  T.  13 
S..  R.  67  E.;  T.  13  S.,  R.  68  E..  sees.  1-36 
except  those  portions  of  sees.  25  and  33-36 
lying  southeasterly  of  Interstate  Hwy.  15;  T. 
13  S..  R.  69  E.,  sees.  1-30  except  those 
portions  of  sees.  25-30  lying  southerly  of 
Interstate  Hwy.  15;  T.  13  S.,  R.  70  E..  sees. 
6,  7, 18. 19.  30.  and  31  except  those  portions 
of  sees.  30  and  31  lying  southerly  of 
Interstate  Hwy.  15;  T.  13>/i  S..  R.  63  E..  sees. 
31-36;  T.  13V2  S..  R.  64  E.,  sees.  31-36  except 
that  portion  of  sec.  36  lying  southwesterly  of 
State  Hwy.  168;  T.  14  S.,  R.  63  E..  sees.  1- 
23.  and  26-35;  T.  14  S..  R.  64  E..  sees.  2-6. 
8-11. 15.  and  16;  T.  14  S.,  R.  66  E..  sees.  1. 
E  >/i  sec.  2. 12,  E  Vi  sec.  13,  and  E  »/2  sec. 
24;  T.  14  S.,  R.  67  E..  sees.  1-12  and  14-22 
except  those  portions  of  sees.  12. 14. 15.  21. 
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and  22  lying  southerly  of  Interstate  Hwy.  15: 
T.  14  S.,  R.  68  E.,  those  portions  of  sees.  4- 
7  lying  nortfawesteriy  of  Interstate  Hwy.  15; 
T.  15  S..  R.  63  E.,  sees.  2-11. 14-22,  and  27- 
34;  T.  16  S..  R.  63  E..  sees.  3-10. 15-22.  and 
28-33;  T.  17  S..  R.  63  E..  sees.  7-9. 16-21, 


and  26-32  except  those  portionc  of  sees.  29 

and  32  lying  easterly  of  the  westerly 

boundary  line  of  the  Apex  Disposal  Road;  T, 

18  S..  R.  63  E..  sees.  5-8. 17-19.  and  29-31         Wildlife  Ran2e 

except  those  portions  of  sees.  5.  8, 17-19.  and  *^' 

29-31  lying  easterly  of  the  westerly  boundary     biujno  cooe  4»io-6»-p 


line  of  the  Apex  Disposal  Road  and  that 
portion  of  sec  31  lying  westerly  of  the 
easterly  boundary  line  of  Desert  National 
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11.  Gold  Butte-Pakoon  Unit.  Qark  County. 
From  BLM  Maps:  Overton  1978  and  Lake 
Mead  1979.  (Index  map  location  J). 

Mt  Diablo  Meridian:  T.  13  S..  R.  71  E.. 
sees.  32-34;  T.  14  S.,  R.  69  E..  sees.  24-26. 
and  34-36;  T.  14  S..  R.  70  E..  sees.  1,  and  lO- 
36;  T.  14  S..  R.  71  E..  sees.  3-10, 15-22,  and 


27-34;  T.  15  S..  R.  69  E.,  sees.  1-3.  9-16,  21- 
28,  and  33-36;  T.  15  S.,  R.  70  E.,  sees.  2-11, 
15-22,  and  28-33;  T.  16  S.,  R  69  E.,  sees.  1- 
36  except  sees.  6,  7,  and  29-32;  T.  16  S..  R. 

70  E.,  sees.  4-36  except  sec.  12;  T.  16  S.,  R. 

71  E.,  sees.  19.  and  29-32;  T.  17  S.,  R.  69  E., 
sees.  1-3, 11-14,  24,  25,  and  36;  T.  17  S..  R. 
70  E.;  T.  17  S..  R.  71  E..  sees.  4-10. 15-22. 


and  27-34;  T.  18  S..  R.  69  E.,  sec.  1;  T.  18 
S..  R.  70  E..  sees.  1-6, 10-15,  22-27.  and  34- 
36;  T.  18  S..  R.  71  E..  sees.  3-10, 15-22,  and 
27-34;  T.  19  S.,  R.  71  E..  sees.  3.  4,  9, 10, 15. 
16.  21.  22.  27.  28.  33  and  34;  T.  20  S.,  R.  71 
E.,  sees.  3  and  4. 

BILUNO  COOE  4310-65-P 
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12.  Beaver  Dam  Slope  Unit.  Lincoln 
County.  From  BLM  Maps:  Clover  Mountains 
1978  and  Overton  1978.  (Index  map  location 
K). 


Mt.  Diablo  Meridian:  T.  8  1/2  S.,  R.  71  E., 
that  portion  of  sec.  34  lying  south  of  a 
westerly  extension  of  the  north  line  of  sec. 
26,  T.  41  S..  R.  20  W.  (Salt  Lake  Meridian). 
Washington  County.  Utah;  T.  9  S..  R.  71  E., 
sees.  3.  10.  15-17,  20-22.  27-29.  and  32-34; 
T.  10  S..  R.  70  E..  sees.  19-36;  T.  10  S..  R. 


71  E..  sees.  3-5.  7-10.  15-22.  and  27-34;  T. 
11  S..  R.  70  E.;  T.  11  S..  R.  71  E..  sees.  3- 
10.  15-22,  and  27-34;  T.  12  S.,  R.  70  E..  sees. 
1-12. 14-23.  and  28-33;  T.  12  S..  R.  71  E.. 
sees.  3-10. 

BILUNG  CODE  4310-«S-P 
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Utah.  Areas  of  land  as  follows: 

13.  Beaver  Dam  Slope  Unit.  Washington 
County.  From  BLM  Maps:  St.  George  1980 
and  Clover  Mts.  1978.  (Index  map  location 
K). 


Salt  Lake  Meridian:  T.  40  S.,  R.  19  W..  S 
1/2  sec.  28.  S  1/2  sec.  29,  S  1/2  sec.  31.  sees. 
iZ  aod  33;  T.  41  S.  R.  19  W..  S  1/2  sec.  2. 
S  1/2  sec.  3,  sees.  4,  5,  6,  E  1/2  sec.  7.  sees. 
8-11,  15-17,  E  1/2  sec.  18,  and  sees.  19-22. 
and  28-33;  T.  41  S..R.  20  VV..E  1/2  sec.  1. 
sees.  24-26.  35,  and  36;  T.  42  S.,  R.  19  W.. 


sees.  4-9,  16-22,  and  27-34;  T.  42  S.,  R.  20 
W.,  sees.  1,  2,  11-14.  23-26,  35.  and  36;  T. 
43  S..  R.  la  W..  sees.  7.  8,  S  1/2  sec.  16,  sees. 
17-21.  and  27-34;  T.  43  S.,  R.  19  VV..  sees. 
1-36  except  N  1/2  sec  1;  T.  43  S..  R.  20  W., 
sees.  1,  2,  11-14,  23-26,  35.  and  36. 

BILLING  CODE  4310-6S-.P 
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14.  Upper  Virgin  River  Unit.  Washington 
County.  From  BLM  Map:  St.  George  1980. 
(Index  map  location  L). 

Salt  Lake  Meridian:  T.  41  S..  R.  13  W..  sees. 
17-21  except  NW  1/4  NW  1/4  sec.  18.  also 
W  1/2  and  W  1/2  E  1/2  sec.  27,  sec.  28  except 
that  portion  lying  westerly  of  Gould  Wash,  N 
1/2  sec.  29.  N  1/2  sec.  30.  N  1/2  N  1/2  sec. 
33  except  that  portion  lying  westerly  of 
Gould  Wash,  and  N  1/2  NW  1/4  and  NW  1/ 

4  NE  1/4  sec.  34;  T.  41  S..  R.  14  W.,  S  1/2 

5  1/2  and  NE  1/4  SE  1/4  and  SE  1/4  NE  1/ 
4  sec.  13,  that  portion  of  sec.  14  lying 
westerly  of  Red  Cliff  Road,  sees.  15-17 
except  N  1/2  NW  1/4  and  SW  1/4  NW  1/4 
sec.  17,  sees.  19-22,  that  portion  of  sec.  23 
lying  westerly  of  Red  Cliff  Road  and  westerly 
of  Interstate  Hwy.  15,  sec.  24,  E  1/2  and  N 


1/2  SE  1/4  and  SW  1/4  SE  1/4  sec.  25,  and 
those  portions  of  sees.  26,  27,  and  32-34 
lying  northwesterly  of  Interstate  Hwy.  15;  T. 
41  S..  R.  15  W.,  sees.  14,  19,  20,  and  22-36; 
T.  41  S.,  R.  16  W.,  sees.  4,  9,  10,  S  1/2  sec. 
14,  15-16.  19,  21.  W  1/2  sec.  22,  sees.  24- 
25  except  W  1/2  SW  1/4  sec.  24  and  W  1/ 
2  NW  1/4  and  NW  1/4  SW  1/4  sec.  25,  and 
W  1/2  W  1/2  sec.  25,  SW  1/4  NE  1/4  and  NW 
1/4  NW  1/4  and  S  1/2  NW  1/4  and  SW  1/ 
4  and  W  1/2  SE  1/4  sec.  27,  E  1/2  and  E  1/ 
2  W  1/2  and  NW  1/4  NW  1/4  and  SW  1/4 
SW  1/4  sec.  28,  N  1/2  and  SE  1/4  and  E  1/ 
2  SW  1/4  sec.  30,  NE  1/4  sec.  31,  N  1/2  see. 

32,  N  1/2  and  SE  1/4  and  N  1/2  SW  1/4  sec. 

33,  sec.  34.  SE  1/4  SE  1/4  and  that  portion 
of  sec.  35  lying  westerly  of  State  Hwy.  18, 
and  sec.  36;  T.  41  S.,  R.  17  W.,  sees.  9,  144 
16,  NE  1/4  see.  21,  N  1/2  sec.  22,  NW  1/4 


and  E  1/2  sec.  23.  sec,  24.  and  NE  1/4  see. 
25;  T.  42  S.,  R.  14  W.,  those  portions  of  sees. 
5  and  6  lying  northwesterly  of  Interstate 
Hv\7.  15;  T.  42  S.,  R.  15  W.,  sec.  1,  N  1/2  and 
N  1/2  S  1/2  sec.  2,  NE  1/4  and  W  1/2  sec. 
3,  sees.  4-9,  W  1/2  W  1/2  sec.  10,  N  1/2  N 
1/2  sec.  12.  sees.  16-18,  N  1/2  and  N  1/2  SE 
1/4  and  NE  1/4  SW  1/4  see.  19,  and  W  1/2 
NW  1/4  and  N'W  1/4  SW  1/4  see.  20,  except 
those  portions  of  sees.  1  and  12  lying 
southeasterly  of  Interstate  Hwy.  15:  T.  42  S., 
R.  16  W.,  sees.  1-2.  NW  1/4  and  E  1/2  see. 
3,  NE  1/4  NE  1/4  sec.  4,  NE  1/4  sec.  10.  NW 
1/4  and  E  1/2  see.  11-12,  E  1/2  and  NW  1/ 
4  and  N  1/2  SW  1/4  sec.  13  except  that 
portion  lying  westerly  of  State  Hwy.  18,  and 
N  1/2  NE  1/4  sec.  24. 
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Arizona.  Areas  of  land  as  follows: 

15.  Beaver  Dam  Shpe  Unit.  Mohave 
County.  From  BLM  Maps:  Overton  1978  and 
Littlefield  1987.  (Index  map  location  K). 


Gila  and  Salt  River  Meridian:  T.  41  N.,  R. 
14  W..  sees.  6.  7, 18.  and  19;  T.  41  N..  R.  15 
W..  sees.  1-24.  26-28.  30,  and  31;  T.  41  N., 
R.  16  W..  sees.  1-5,  8-17,  20-29,  and  32-36; 
T.  42  N..  R.  14  W.,  sec.  31;  T.  42  N.,  R.  15 


W..  sees.  31-36;  T.  42  N..  R.  16  W..  sees.  32- 
36. 
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16.  Cold  Butte-Pakoon  Unit.  Mohave 
County.  From  BLM  Maps:  Overton  1978, 
Littlefield  1987.  Mount  Trumbull  1986.  and 
Lake  Mead  1979.  (Index  map  location  )). 

Gila  and  Salt  River  Meridian:  T.  32  N..  R. 
15  W.,  sees.  1-18  except  those  portions  of 
sees.  13-18  lying  south  of  the  Lake  Mead 
National  Recreation  area  boundary  line;  T.  32 
N..  R.  16  W.,  sees.  1,  2, 12,  and  13;  T.  32  1/ 


2  N.,  R.  15  \V.,  sees.  31-36;  T.  32  1/2  N.,  R. 
16  W.,  sees.  35  and  36;  T.  33  N.,  R.  14  VV., 
sees.  4-8. 18, 19,  and  28-31;  T.  33  N.,  R.  15 
W.;  T.  33  N..  R.  16  W..  see*.  1-14,  17-20,  23- 
26,  29-32,  35,  and  36;  T.  34  N.,  R.  14  W., 
sees.  4-9, 17-19,  30.  31.  33,  and  34;  T.  34  N., 
R.  15  W.;  T.  34  N.,  R.  16  W.;  T.  35  N..  R.  14 
W.,  sees.  3-9. 16-22,  and  28-35  ;  T.  35  N.. 
R.  15  W.;  T.  35  N.,  R.  16  W.;  T.  36  N.,  R.  14 
W.,  sees.  2-11, 14-22,  and  27-34;  T.  36  N.. 
R.  15  W.;  T.  36  N.,  R.  16  W.,  sees.  1-36 


except  sees.  4-9;  T.  37  N.,  R.  14  W.,  sees.  15. 
22,  27,  31.  and  33-35;  T.  37  N.,  R.  15  W., 
sees.  5.  8.  17-22,  and  27-36;  T.  37  N.,  R.  16 
W.,  sea  35;  T.  38  N.,  R.  15  W.,  sec.  6;  T.  38 
N.,  R.  16  W..  sees.  1-12  and  14-22;  T.  39  N.. 
R.  15  W.,  sees.  2-10. 16-21,  and  29-32;  T. 
39  N..  R.  16  VV.,  sees.  1. 12, 13,  20,  23-29, 
and  32-36;  T.  40  N..  R  14  VV..  sec.  6;  T.  40 
N.,  R.  15  VV.,  sees.  1, 10-15.  and  21-36. 
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tortoise  for  nesting,  sheltering,  foraging. 
Primary  constituent  elements:  Desert  lands      dispersal,  or  gene  flow, 
that  are  used  or  potentially  used  by  the  desert 


Dated:  December  20, 1993 
Richard  N.  Smith. 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  94-2694  Filed  2-7-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[A0-FRL-4834-«] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Gasoline  Distribution  (Stage 
0 

AGENCY:  Environmental  Protection 
Agency  (Agency). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  The  Agency  is  today 
proposing  standards  which  would  limit 
emissions  of  hazardous  air  pollutants 
(HAP's)  from  existing  and  new  bulk 
gasoline  terminals  and  pipeline     . 
breakout  stations.  These  proposed 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
implement  section  112(d)  of  the  Clean 
Air  Act  as  amended  in  1990  (1990 
amendments),  which  requires  the 
Administrator  to  regulate  emissions  of 
the  R,\P's  listed  in  section  112(b)  of  the 
Clean  Air  Act  (Act).  Several  of  these 
pollutants  are  emitted  from  all  gasoline 
distribution  facilities  (pipeline  pumping 
stations,  pipeline  breakout  stations,  bulk 
terminals,  bulk  plants,  and  service 
stations).  The  intent  of  the  proposed 
standards  is  to  protect  the  public  health 
by  requiring  new  and  existing  major 
sources  to  control  HAP  emissions  to  the 
level  attainable  by  the  maximum 
achievable  control  technology  (MACT). 
Pipeline  breakout  stations  and  bulk 
gasoline  terminals  are  the  only  two 
subcategories  within  the  gasoline 
distribution  network  that  have  been 
found  to  include  major  source  faciUties. 
Therefore,  the  proposed  standards 
would  apply  only  to  major  sovuce 
pipeline  breakout  stations  and  bulk 
gasoline  terminals. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards  for  gasoline 
distribution  facilities. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  April  11, 1994. 

Public  Hearing.  If  anyone  contacts  the 
Agency  requesting  to  speak  at  a  public 
hearing  by  March  1,  1994  ,  a  public 
hearing  will  be  held  on  March  10, 1994 
begiiming  at  9  a.m.  Persons  wishing  to 
present  oral  testimony  must  contact  Ms. 
Lina  Hanzely  of  EPA  at  (919)  541-5673 
by  March  1, 1994.  Persons  interested  in 
attending  the  hearing  should  call  Ms. 
Hanzely  at  the  same  number  to  verify 
that  a  hearing  will  be  held. 


ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (6102), 
ATTN:  Docket  No.  A-92-38.  Room 
Ml 500,  U.S.  Enviroiunental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Background  Information  Document. 
The  background  information  doctiment 
(BID)  may  be  obtained  from  the  U.S. 
Environmental  Protection  Agency 
Library  (MD-35),  Researdi  Triangle 
Park,  North  CaroUna  27711.  telephone 
number  (919)  541-2777.  Please  refer  to 
"Gasoline  Distribution  (Stage  I) — 
Background  Information  for  Proposed 
Standards,". 

Docket.  Docket  No.  A-92-38, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
Agency's  Air  Docket  Section,  Waterside 
Mall,  Room  1500, 1st  Floor,  401  M 
Street,  SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  or  technical  information 
concerning  the  proposed  standards, 
contact  Mr.  Stephen  Shedd  at  (919) 
541-5397,  Chemicals  and  Petroleum 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  For  general  information 
or  information  regarding  the  economic 
effects  of  the  proposed  standards, 
contact  Mr.  Scott  Mathias  at  (919)  541- 
5310,  Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
also  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Description  of  the  Source  Category 
and  Subcategories 

II.  Background 

ni.  Summary  of  the  Proposed  Standards 

A.  Sources  Covered 

1.  Applicability  Determination 

2.  Emission  Points  Covered 

B.  Standards  for  Sources 

C.  Effective  Date  for  Compliance 

D.  Compliance  Extensions 

E.  Compliance  Testing  and  Monitoring 

F.  Recordkeeping  and  Reporting 
rv.  Summary  of  Estimated 

Environmental,  Energy,  and  Economic 
Impacts  of  the  Proposed  Standards 

A.  Number  and  Type  of  Affected 
Sources  or  Facilities 

B.  Air  Emission  Reductions 

C.  Secondary  Environmental  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 


V.  E)ecision  Process  for  Setting  the 
NESHAP 

A.  Authority  for  the  Development  of  the 
NESHAP 

B.  Criteria  for  Development  of  the 
NESHAP 

C.  Regulatory  Development  Process  for 
the  NESHAP 

D.  Determining  Maximum  Achievable 
Control  Technology  (MACT)  "Floors" 

VI.  Selection  Rationale 

A.  Selection  of  Source  Category(s) 
Controlled 

B.  Selection  of  Emission  Points  to  be 
Covered 

C.  Selection  of  the  Basis  for  the 
Proposed  Standards  for  New  and 
Existing  Sources 

1.  Determination  of  Applicability 

2.  Determination  of  Floor  Control  Levels 

3.  Formulation  of  Regulatory 
Alternatives 

4.  Consideration  of  Environmental 
Impacts 

5.  Consideration  of  Cost 

6.  Consideration  of  Economic  Impacts 

7.  Consideration  of  Secondary  Impacts 

8.  Consideration  of  Energy  Impacts 

9.  Selection  of  the  Proposed  Standards 

D.  Selection  of  the  Format  of  the 
Proposed  Standards 

E.  Equivalent  Systems  of  Emission 
Reduction 

F.  Selection  of  Monitoring  Requirements 
and  Emission  Test  Methods 

G.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

H.  Selection  of  Compliance  Deadlines 
I.  Solicitation  of  Comments 

VII.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Executive  Order  12866 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

F.  Clean  Air  Act  Section  117 

G.  Regulatory  Review 

I.  Description  of  the  Source  Category 
and  Subcategories 

The  1990  amendments  require,  under 
Section  112,  that  the  Agency  evaluate 
and  control  emissions  of  HAP's.  The 
control  of  HAP's  is  to  be  achieved 
through  promulgation  of  emission 
standards  under  Sections  112(d)  and  (f) 
for  categories  of  sources  that  emit 
HAP's.  Pursuant  to  Section  112(c)  of  the 
Act,  the  Agency  published  in  the 
Federal  Register  the  initial  list  of  source 
categories  that  emit  HAP's  on  July  16, 
1992  (57  FR  31576).  This  list  includes 
major  and  area  sources  of  HAP's  that  the 
Agency  intends  to  regulate  before 
November  of  the  year  2000.  The  list 
reflects  the  Section  112(a)  definition  of 
major  source  as  a  source  that  emits  10 
tons  per  year  (tpy)  or  more  of  any 
individual  HAP  or  25  tpy  or  more  of  any 
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combination  of  HAP's.  Area  sources  are 
stationary  sources  that  do  not  qualify  as 
"major." 

The  initial  list  of  major  source 
categories  includes  the  gasoline 
distribution  source  category.  For 
purposes  of  the  proposed  standards,  the 
gasoline  distribution  network  refers  to 
the  storage  and  transfer  of  gasoline  as  it 
is  moved  from  the  production  refinery 
process  units  to  the  service  station 
storage  tank.  The  gasoline  distribution 
facility  category  is  made  up  of  several 
distinct  facility  types.  During  the 
analysis  of  this  category,  it  was 
determined  that  this  category  should  be 
subcategorized  by  facility  type. 
Therefore,  the  following  gasoline 
distribution  subcategories  were 
analyzed  in  the  context  of  this  proposed 
rulemaking: 

— Pipeline  pumping  stations 
— Pipeline  breakout  stations 
— Bulk  gasoline  terminals 
— Bulk  plants 
— Service  stations 

Gasoline  is  carried  from  production 
units  at  refineries  to  terminals  by 
pipelines,  which  may  span  great 
distances,  or  be  co-located  or  adjacent  to 
refineries.  The  pipeline  is  made  of 
sections  of  steel  pipe,  welded  together, 
and  usually  buried  underground.  At  the 
refinery,  a  pump  sends  the  refined 
gasoline  toward  its  destination.  Since 
the  primary  pump  is  incapable  of 
"pushing"  the  gasoline  the  entire 
distance,  pumping  stations  are  located 
along  the  pipeline  to  keep  the  gasoline 
flowing.  (Jccasionally,  flow  may  be 
interrupted  as  a  quantity  of  gasoline  is 
pumped  out  of  the  pipeline  into  storage 
tanks.  These  "breakout"  stations  usually 
are  coincident  with  pumping  stations. 

Bulk  gasoline  terminals  are  facilities 
that  receive  gasoline  ft-om  refineries  via 
pipeline,  ship,  or  barge  and  place  it  in 
storage  tanks  until  it  is  distributed. 
Also,  bulk  terminals  can  be  located 
onsite  or  adjacent  to  refineries.  At  these 
terminals,  gasoline  is  loaded  into 
railcars  (which  typically  transport 
gasoline  between  terminals)  or  tank 
trucks.  From  the  terminal,  the  tank 
trucks  normally  deliver  gasoline  to 
service  stations  or  intermediate  storage 
and  handling  facilities  known  as  bulk 
plants. 

Bulk  plants,  using  smaller  delivery 
tank  trucks,  primarily  supply  service 
stations  and  small  accounts  such  as 
farms  because  they  are  long  distances 
from  terminals  or  are  unable  to 
accommodate  the  large  terminal 
delivery  tank  trucks.  At  service  stations, 
gasoline  is  transferred  to  storage  tanks 
and  ultimately  to  motor  vehicles. 
Vehicle  refueling  (known  as  Stage  II) 


and  ship  and  barge  handling  of  gasoline 
are  being  addressed  by  the  Agency 
under  separate  programs. 

II.  Background 

As  noted  above,  section  112(b)  of  the 
1990  amendments  contains  a  list  of 
HAP's  to  be  regulated  by  Agency 
standards.  Volatile  organic  compound 
(VOC)  and  HAP  emission  sources  at 
gasoline  distribution  facilities  have  been 
studied  and  regulated  by  Federal,  State, 
and  local  air  pollution  regulatory 
agencies  for  some  time. 

Beginning  in  the  mid  1970*s.  the 
Agency  issued  control  techniques 
guideline  documents  (CTGs)  for  the 
control  of  VCX]  from  sources  at  several 
gasohne  production  and  distribution 
facilities.  These  CTGs  recommended 
control  techniques  for  gasoline  vapor 
emissions  from  service  stations 
(November  1975).  tank  truck  loading 
terminals  (October  1977).  bulk  plants 
(December  1977),  fixed-roof  petroleum 
storage  tanks  (December  1977),  external 
floating  roof  petroleum  storage  tanks 
(December  1978),  and  tank  trucks 
(December  1978).  The  Agency  also 
developed  a  general  volatile  organic 
hquid  storage  tank  CTG  (June  1984),  and 
is  in  the  process  of  revising  this 
document  (July  1992  draft).  In  addition, 
there  is  a  CTG  pertaining  to  the  control 
of  VOC  from  leaking  equipment  at 
petroleum  refineries  (issued  in  June 
1978,  and  later  superseded  by  a  CTG 
issued  in  1984).  Most  State  and  local 
agencies  have  implemented  rules 
reflecting  the  CTG  recommended 
control  technologies  in  areas  with  ozone 
nonattainment  problems. 

The  VOC  emissions  from  sources  at 
gasoline  distribution  facilities  have  also 
been  addressed  in  Federal  new  source 
performance  standards  (NSPS).  On 
March  8, 1974,  the  Agency  promulgated 
an  NSPS  (subpart  K  of  40  CFR  part  60) 
regulating  VOC  emissions  from  new 
petroleum  liquid  storage  tanks. 
Subsequent  updates  (subparts  Ka  and 
Kb)  require  more  stringent  control  levels 
for  new  storage  tanks.  Subpart  Ka  was 
promulgated  on  April  4. 1980,  and 
subpart  Kb  on  April  8.  1987  (52  FR 
11428).  Tank  truck  loading  racks  at  new 
bulk  gasoline  terminals  are  covered  by 
subpart  XX  of  40  CFR  part  60.  which 
was  adopted  on  August  18. 1983  (48  FR 
37578).  On  May  30.  1984,  40  CFR  part 

60,  subpart  GGG  (referencing  subpart 
W  provisions)  NSPS  were  promulgated 
covering  equipment  leaks  of  VOC  at 
petroleum  refineries.  Additionally, 
national  emission  standards  for 
hazardous  air  pollutants,  40  CFR  part 

61,  subpart  J  (referencing  subpart  V 
provisions)  were  promulgated  in  June  6, 


1984  covering  equipment  leaks  from 
equipment  in  benzene  service. 

The  regulatory  emission  limits 
applied  in  some  areas  are  more  stringent 
than  either  the  CTG  or  NSPS  level.  For 
example,  rules  for  the  Bay  Area  and 
Sacramento  Air  QuaUty  Management 
Districts  in  CaUfomia  have  bulk 
gasoline  terminal  emission  limits  that 
are  more  stringent  than  the  levels 
required  under  the  NSPS. 

Methods  for  control  of  HAP  emissions 
from  gasoline  distribution  facilities  have 
also  been  evaluated  in  past  studies.  In 
1978,  the  Agency  studied  benzene 
emissions  from  gasoline  distribution 
facilities  (not  including  vehicle 
refueling)  and  presented  its  findings  to 
the  National  Air  Pollution  Control 
Techniques  Advisory  Committee 
(NAPCTAC).  After  this  presentation,  the 
Agency  decided  not  to  proceed  with  a 
benzene  standard  but  rather  to  proceed 
with  the  NSPS  development  for  bulk 
gasoline  terminals.  On  August  8, 1984. 
the  Agency  published  in  the  Federal 
Register  (49  FR  31706)  a  notice  of  the 
availability  of  a  document  on  regulatory 
strategies  being  considered  for 
controlling  air  pollutants  from  bulk 
gasoline  terminals,  bulk  plants,  and 
service  stations.  After  the  public 
comment  period  on  the  regulatory 
strategies,  a  Federal  regulation  for 
controlling  vehicle  refuefing  (Stage  II) 
emissions  with  on  the  vehicle  controls 
(onboard)  was  proposed  on  August  19. 
1987,  but  no  control  requirements  were 
included  for  bulk  gasoline  terminals, 
bulk  plants,  or  other  sources  at  service 
stations. 

On  February  7,  1987,  in  response  to 
a  petition  filed  in  1984  by  the  Natural 
Resources  Defense  Council,  et.  al..  the 
United  States  Ehstrict  Court  for  the 
District  of  Columbia  ordered  the  Agency 
to  publish  either  a  notice  of  intent  not 
to  regulate  or  a  notice  of  proposed 
regulation.  This  order  covered  several 
sources  of  benzene  emissions,  including 
bulk  gasoline  terminals,  bulk  plants, 
and  gasoline  service  stations  (including 
the  filling  of  service  station  storage 
tanks  by  gasoline  tank  trucks,  but  not 
the  refueling  of  motor  vehicles).  On 
September  14,  1989  (54  FR  38083),  the 
Agency  proposed  regulations  for  the 
gasoline  distribution  facilities  noted 
above.  However,  on  March  7.  1990  (55 
FR  8292).  the  Agency  withdrew  these 
proposed  standards.  The  rationale  for 
this  withdrawal  was  that  the  baseline 
benzene  emissions  were  found  to  be 
within  a  safe  range  with  regard  to  health 
risk,  and  that  additional  controls  were 
unnecessary'  to  provide  an  ample  margin 
of  safety.  This  earlier  decision  not  to 
regulate  these  three  t>'pes  of  gasoline 
distribution  facilities  was  based  on  the 
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health  effects  from  benzene  alone  and 
were  under  the  provisions  of  the  Act  as 
amended  in  1977. 

The  HAP  list  presented  in  the  Act 
section  112(b),  as  amended  in  1990. 
contains  additional  compounds 
normally  contained  in  gasoline  vapor, 
including,  but  not  limited  to  benzene, 
toluene,  hexane,  ethylbenzene, 
naphthalene,  aunene,  xylenes,  n- 
hexane,  2.2,4-trimethylpentane,  and 
methyl  tert-butyl  ether  (MTBE). 
Additionally,  new  provisions  on  how  to 
develop  NESHAP  were  provided  in  the 
1990  amendments  to  the  Act.  Therefore, 
it  became  necessary  to  reevaluate 
emissions  from  gasoline  distribution 
facilities  to  consider  a  combination  of 
HAP's  and  the  new  provisions  for 
setting  NESHAPs. 

There  are  other  requirements  and 
regulatory  programs  that  will  affect  the 
HAP  emissions  from  gasoline 
distribution  facilities.  These  include  the 
major  and  area  source  determination 
provisions  for  pipeline  facilities  covered 
in  section  112(n)(4)(A)  of  the  1990 
amendments,  fuel  volatility  restrictions, 
and  reformulated  and  oxygenated  fuel 
requirements. 

Section  112(n)(4)(A)  stipulates  that 
"emissions  from  any  pipeline 
compressor  or  pump  station  shall  not 
be  aggregated  with  emissions  frt>m 
other  similar  units,  whether  or  not 
such  units  are  in  a  contiguous  area  or 
under  common  control  to  determine 
whether  such  units  or  stations  are 
major  sources". 
Consequently,  these  facilities  were 
evaluated  separately  for  major  souirce 
determination. 

The  Agency  has  promulgated  a 
program  that  requires  the  use  of  lower 
volatility  blends  of  gasoline  during  the 
summer  months,  which  will  reduce 
HAP  and  VOC  emissions  from  the 
gasoline  distribution  network. 

Reformulated  and  oxygenated  fuel 
requirements  in  Title  II  of  the  Act  will 
affect  gasoline  composition  and  the 
resulting  HAP  emissions.  Reformulated 
fuel  requirements  specify  a  reduced 
benzene  content,  a  minimum  oxygen 
content,  and  a  likely  reduction  in 
aromatic  components  of  the  blend. 
Reformulated  gasoline  is  required 
throughout  the  year  in  the  nine  worst 
ozone  nonattainment  areas  in  the 
United  States  to  reduce  ozone  forming 
VOC  emissions  during  the  summer 
months  and  air  toxic  emissions 
(benzene,  1 ,3-butadiene,  formaldehyde, 
acetaldehyde,  POM)  year-round  from 
gasoline  vehicles  by  15  percent 
beginning  in  1995  and  25  percent  in 
2000.  Other  areas  may  choose  to 
implement  the  prohibition  provision 


[Section  211(k)(5)  of  the  1990 
amendments)  and  thus  enter  the 
program  as  well.  Oxygenated  fuels 
program  requires  the  use  of  oxygenates 
in  gasoline  during  the  winter  months  in 
all  carbon  monoxide  (CO) 
nonattainment  areas  to  reduce  CO 
emissions.  While  significantly 
decreasing  VOC,  CO,  and  air  toxics 
emissions,  both  the  reformulated  and 
oxygenated  fuels  programs  could  lead  to 
an  increase  in  HAP  emissions  due  to  the 
fact  that  MTBE  is  listed  as  a  H.\P  in  the 
Act  section  112(b)  of  the  Act  and  is 
expected  to  be  used  in  a  large  portion 
of  the  market  to  meet  the  oxygenate 
requirements  of  these  programs. 

This  increase  will  come  about  because 
to  meet  minimum  oxygen  requirements 
under  the  reformulated  gasoline  and 
oxygenated  fuels  programs, 
approximately  11  percent  and  15 
percent  by  volume  of  MTBE  is  needed 
in  liquid  gasoline,  respectively.  Since 
MTBE  is  much  more  volatile  than  the 
aromatic  compounds  that  it  will  replace 
in  the  blend,  a  much  higher 
concentration  of  HAP's  in  the  vapor 
phase  of  this  fuel  will  result.  Therefore, 
it  is  expected  that  the  inclusion  of 
MTBE  may  increase  the  HAPA'OC  ratio 
In  gasoline  vapor  from  approximately  5 
weight  percent  for  normal  gasoline  to 
nearly  15  i>ercent  for  oxygenated 
gasoline.  The  actual  increase  in  HAPs  at 
facilities  distributing  reformulated 
gasolines  and  oxygenated  fuels  will 
depend  on  the  fraction  of  their  fuel 
containing  MTBE  as  opposed  to  other 
oxygenates  such  as  ethanol  or  ETBE. 
Furthermore,  while  the  weight  percent 
of  HAP's  may  increase  due  to  the 
presence  of  MTBE,  this  will  be  offset  to 
some  extent  under  the  reformulated 
gasoline  program  by  reducing  the  toxic 
air  pollutants  required  by  the  ACT  and 
the  deep  volatility  controls  expected  to 
result  from  the  reformulated  gasoline 
program  during  the  summer  months. 

Tne  above  mentioned  programs, 
guidelines,  and  standards  (fuels 
programs,  CTGs,  NSPS)  were 
considered,  and  their  impacts  on  the 
gasoline  distribution  network  estimated, 
before  the  development  of  control 
alternatives  for  this  proposed 
rulemaking  began.  As  a  consequence,  all 
emission  reductions,  costs,  and  other 
impacts  discussed  in  the  forthcoming 
sections  are  incremental  to  existing 
control  programs. 

m.  Summary  of  th«  Proposed 
Standards 

A.  Sources  Covered 

Sources  in  the  gasoline  distribution 
category  are  a  combination  of  major 
sources  and  area  sources.  Some  pipeline 


breakout  stations  and  bulk  gasoline 
terminals  have  been  determined  to  be 
major  sources,  since  larger  breakout 
stations  and  terminals  may  emit  either 
10  tpy  or  greater  of  individual  HAP's 
(i.e.  hexane.  MTBE)  or  25  tpy  or  greater 
of  a  combination  of  HAP's.  For  purposes 
of  this  rulemaking,  the  Agency  is 
proposing  that  niajor  source  pipeline 
breakout  stationa.and  bulk  gasoline 
terminals  in  the  gasoline  distribution 
source  category  be  regulated  under 
ma3cimum  achievable  control 
technology  (MACT)  standards.  The 
following  is  a  summary  of  the  methods 
used  to  determine  applicability  of  the 
proposed  rule. 

1 .  Applicability  Determination 

The  proposed  standard  appUes  to  all 
major  source  pipeline  breakout  stations 
and  bulk  gasoline  terminals.  Today's 
proposed  standards  provide  two  ways  to 
determine  if  a  facility  is  not  a  major 
source  and  not  subject  to  the  rule.  They 
are:  (1)  The  owner  or  operator  provides 
documentation  to  the  Administrator  that 
the  facility  is  not  a  major  source  as 
defined  in  section  112(a)  by  means  of 
completion  of  an  emissions  audit  at  the 
facility,  or  (2)  bom  the  result  of  the 
following  equations  for  estimating 
facility  emissions. 

The  Agency  has  determined  the 
following  equations  properly  estimate  if 
the  facility  is  a  major  source.  A  bulk 
gasoline  terminal  is  not  considered  a 
major  source  if  the  result  of  the 
calculation  in  equation  (1).  Et.  is  less 
thanl. 

(1)  Et  =  0.63(Tf)  +  0.19(Te)  ♦  0.092(Tes) 

+  0.03(Ti)  +  0.0012(V)  +  0.024(P)  + 

KQ 
where: 
Et  =  major  source  applicability  factor 

for  bulk  gasoline  terminals,  Et  ^  1 

means  bulk  gasoline  terminal  is  a 

major  source, 
Tp  =  total  number  of  fixed-roof 

gasoline  storage  tanks, 
Te  =  total  niunber  of  external  floating 

roof  gasoline  storage  tanks  with 

only  primary  seals, 
Tes  =  total  number  of  external  floating 

roof  storage  tanks  with  primary  and 

secondary  seals, 
Ti  =  total  number  of  fixed-roof 

gasoline  storage  tanks  with  an 

internal  floating  roof, 
V  =  number  of  valves  in  gasoline 

service. 
P  =  number  of  pumps  in  gasoline 

service. 
Q  =  gasoline  throughput  rate  (liters/ 

day). 
K  =  3.18x10-6  for  bulk  gasoline 

terminals  with  uncontrolled  loading 

racks  (no  vapor  collection  and 
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processing  systems),  OR 
K  =  (4.5  X  lO-'JlEF  +  70)  for  bulk 
gasoline  terminals  with  controlled 
loading  racks  (loading  racks  that 
have  vapor  collection  and 
•  processing  systems  installed  on  the 
emission  stream),  and 
EF  =  the  federally  enforceable 
emission  standard  for  the  vapor 
processor  (mg  of  total  organic 
compounds  per  liter  of  gasoline 
loaded). 
A  pipeline  breakout  station  is  not 
considered  a  major  source  if  the  result 
of  the  calculation  in  equation  (2),  Ep,  is 
less  than  1. 

(2)  Ep  =  2.4(Tf)  +  0.09(Te)  +  0.043(Tes) 
+  0.027(Ti)  +  0.0009(V)  +  0.009(P) 
where: 
Ep  =  major  source  applicability  factor 

for  pipeline  breakout  stations,  Ep  ^ 

1  means  pipeline  breakout  station  is 

a  major  source,  and 
Tf,  Te.  Tes.  Ti,  V,  and  P  are  the  same 

as  defined  for  bulk  terminal 

equation  (1). 
The  above  equations  are  not  allowed 
to  be  used  if  the  bulk  gasoline  terminals 
or  pipeline  faciUties  are  located  within 
the  contiguous  area  of  and  under 
common  control  with  a  major  source 
petroleum  refinery.  For  those  faciUties, 
they  would  demonstrate  they  are  not  a 
major  source  by  providing  an  emission 
audit  of  all  emission  sources  in  the 
facility,  including,  but  not  limited  to  the 
refinery  process  units,  wastewater 
systems,  etc. 

2.  Emission  Points  Covered 

Emission  points  affected  at  bulk 
gasoline  terminals  are  storage  tanks  that 
contain  or  have  the  potential  to  contain 
gasoline,  equipment  leaks  from  the 
piping  system  that  handles  gasoline  or 
gasoline  vapors,  loading  racks  that  load 
gasoline  into  tank  trucks  or  railcars,  and 
gasoline  vapor  leakage  from  sealed  tank 
trucks  or  railcars  during  loading. 
Emission  points  affected  at  pipeline 
breakout  stations  are  individual  storage 
tanks  that  contain  or  have  the  potential 
to  contain  gasoline,  and  equipment 
leaks  from  the  entire  breakout  station 
piping  system  that  handles  gasoline. 

There  are  two  types  of  storage  tanks 
found  at  bulk  gasoline  terminals  and 
pipeline  breakout  stations,  fixed-roof 
and  floating  roof  tanks.  The  greatest 
portion  of  emissions  occurring  from 
fixed-roof  tanks  are  those  emitted 
through  the  breather  (pressure-vacuum) 
valve  as  a  result  of  tank  breathing  and 
filling.  Floating  roof  tanks  may  have 
either  external  or  internal  floating  roofs. 
The  sources  of  greatest  emissions 
associated  with  an  external  floating  roof 
tank  occur  as  a  result  of  an  improper  fit 


between  the  seals  and  the  tank  shell, 
leaks  associated  with  roof  fittings,  and 
withdrawal  losses  from  evaporation 
when  a  wet  portion  of  the  tank  wall  is 
exposed.  Losses  from  internal  floating 
roof  tanks  occur  mainly  through  vents 
in  the  metal  shell  of  the  tank. 

Piunps  and  valves  are  used  at  pipeline 
breakout  stations  to  move  and  route 
gasoline  along  the  pipeline  or  to  transfer 
gasoline  to  or  from  breakout  station 
storage  tanks.  Pumps  and  valves  at  bulk 
gasoline  terminals  are  used  to  transfer 
gasoline  from  storage  tanks  to  tank 
trucks  or  railcars.  In  addition,  other 
equipment  at  these  facilities,  such  as 
compressors,  pressure  relief  devices, 
sampling  connection  systems,  flanges, 
or  other  connectors  is  in  gasoline 
service. 

Loading  rack  emissions  from  tank 
truck  or  railcar  loading  operations  at 
bulk  gasoline  terminals  occiu'  when 
gasoline  being  loaded  displaces  vapors 
from  the  cargo  tank  of  the  truck  or 
railcar  to  the  atmosphere. 

There  is  a  potential  for  emissions  due 
to  vapor  leakage  even  from  controlled 
tank  trucks  or  railcars  during  loading  if 
their  cargo  tanks  are  not  vapor-tight. 
Vapors  may  leak  to  the  atmosphere  from 
dome  cover  assemblies,  pressure- 
vacuum  (P-V)  vents,  and  vapor 
collection  piping  and  vents. 

B.  Standards  for  Sources 

The  Agency  is  proposing  an 
equipment  standard  for  storage  tanks  at 
new  and  existing  major  source  bulk 
gasoline  terminals  and  pipeline 
breakout  stations!  These  proposed 
standards  specify  new  and  existing 
storage  tanks  comply  wi\h  the 
equipment  standards  of  the  NSPS  40 
CFR  part  60,  subpart  Kb,  they  would 
require:  (1)  External  floating  roof  tanks 
to  have  specified  types  of  primary  and 
secondary  seals,  and  (2)  fixed-roof  tanks 
to  have  internal  floating  roofs  with 
specific  types  of  primary  seals  or 
secondary  seals. 

Additionally,  the  Agency  is  proposing 
an  emission  limit  of  10  milligrams  (mg) 
of  total  organic  compounds  (TOC)  per 
liter  of  gasoline  loaded  (10  mg  TOC/1) 
for  the  process  stream  outlet  of  control 
devices  and  continuous  compliance 
monitoring  of  certain  operating 
parameters  of  control  devices  installed 
at  the  loading  racks  of  new  and  existing 
major  source  bulk  gasoline  terminals. 
Operating  the  control  device  in  a 
manner  that  exceeds  or  fails  to 
maintain,  as  appropriate,  the  monitored 
operating  parameter  value  established 
during  the  emission  performance  test 
would  be  an  exceedence  of  the  emission 
limit.  New  major  source  bulk  gasoline 
terminals  would  also  be  required  to 


install  vacuum  assisted  vapor  collection 
equipment  on  their  loading  racks  where 
gasoline  tank  trucks  or  railcars  are 
loaded.  This  system  would  prevent 
vapor  leakage  from  tank  trucks  that  can 
occur  due  to  the  pressures  normally 
developed  in  fuel  compartments  during 
loading. 

The  Agency  is  also  proposing 
equipment  and  performance  standards 
for  all  tank  trucks  and  railcars  loading 
at  existing  and  new  major  source  bulk 
gasoUne  terminals.  Trucks  and  railcars 
loading  at  these  facihties  would  be 
required  to  pass  an  annual  vapor 
tightness  test  according  to  EPA  Method 
27.  This  requirement  controls  fugitive 
vapor  losses  at  existing  faciUties  and 
supplements  the  vacuum  assist  system 
at  new  fadUties  in  providing  the  best 
control  for  vapor  leakage  during 
loading. 

Piunps,  valves  and  other  equipment  at 
new  major  source  bulk  gasoUne 
terminals  and  pipeline  breakout  stations 
would  all  be  subject  to  the  same  work 
practice  and  equipment  standards 
specified  by  the  leak  detection  and 
repair  (LDAR)  program  in  40  CFR  part 
60,  subpart  W.  LDAR  requirements  at 
bulk  gasoUne  terminals  include 
components  of  the  vapor  collection  and 
processing  S}'stems.  Existing  major 
source  bulk  gasoline  terminals  and 
pipeline  breakout  stations  would  be 
required  to  perform  LDAR  for  pumps 
and  valves  four  times  per  year  (quarterly 
LDAR).  New  major  source  facilities 
would  be  required  to  implement  a 
monthly  LDAR  program  for  pumps  and 
valves,  and  follow  the  other  equipment 
standards  for  other  equipment  under  40 
CFR  part  60,  subpart  W.  Provisions  of 
these  LDAR  programs  allow  new  and 
existing  facilities  with  demonstrated 
low  leak  frequencies  for  valves  to 
decrease  the  frequency  of  monitoring. 

When  promulgated,  these  standards 
will  be  codified  under  part  63  of  title  40 
of  the  Code  of  Federal  Regulations 
(CFR).  Proposed  General  Provisions  of 
part  63  (58  Ffl  42760,  August  11.  1993) 
to  be  located  in  subpart  A,  will,  when 
promulgated,  codify  procedures  and 
criteria  to  implement  emission 
standards  for  stationary  sources  that 
emit  one  or  more  HAP's,  and  will 
provide  general  information  and 
requirements  that  apply  under  the 
section  112  NESHAP  promulgated 
under  the  CAA  amendments  of  1990. 

C.  Effective  Date  for  Compliance 

Section  112(i)(3)(A)  of  the  Act 
requires  compUance  by  existing  sources 
within  3  years  after  rule  promulgation, 
notwithstanding  the  provisions  of 
sections  112(i)(l)  and  (2).  Todays 
proposed  regulation  requires 
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compliance  by  all  affected  sources 
within  3  years  after  promulgation  of  the 
rule.  Finally.  ma|or  source  fociUties  in 
the  bulk  gasoline  terminal  and  pipeline 
breakout  station  subcategories  must 
implement  LX)AR  programs  within  180 
days  after  promulgation  of  this  rule. 
New  major  source  facilities  must 
comply  with  all  provisions  of  the 
standards  upon  startup. 

D.  Compliance  Extensions 

Section  112(i)(3](B]  allows  the 
Administrator  (or  a  State  with  a  program 
approved  under  Title  V)  to  grant 
existing  sources  an  extension  of 
compliance  of  up  to  1  year,  upon 
application  by  an  owner  or  operator  of 
an  affected  faciUty,  if  such  time  p>eriod 
is  necessary  for  the  installation  of 
controls. 

Additionally,  under  the  early 
reduction  provisions  of  section 
112(i)(5),  existing  sources  may  be 
granted  a  6-year  extension  of 
compliance  with  an  otherwise 
applicable  section  112(d)  standard 
(MACT  standard)  upon  demonstration 
by  the  owner  or  operator  of  the  source 
that  HAP  emissions  have  been  reduced 
by  90  percent  or  more  prior  to  the  date 
of  this  proposal,  or  the  source  makes  an 
enforceable  commitment  to  achieve 
such  reduction  prior  to  January  1, 1994. 
The  general  notice  governing  early 
reduction  comphance  extensions  was 
published  in  the  Federal  Register  on 
June  13. 1991  (56  FR  27338). 

E.  Compliance  Testing  and  Monitoring 

The  tests  required  under  the  proposed 
standards  include  initial  performance 
testing  of  the  bulk  terminal  vapor 
processing  system,  vapor  leak 
monitoring  and  repair  of  the  vapor 
collection  system  before  each 
performance  test,  and  annual  vapor 
tightness  testing  of  gasohne  tank  trucks 
and  railcars.  Storage  tanks  at  terminals 
and  pipeline  stations  would  require 
periodic  visual  and  seal  gap 
measurement  tests.  Continuous 
monitoring  of  an  operating  parameter 
would  be  required  for  vapor  pcocessing 
systems  to  ensure  continuous 
compliance  with  today's  proposed  10 
mg  TOC/1  emission  limit.  At  new  bulk 
gasoline  terminals,  the  vacuum 
achieved  in  the  tank  truck  or  railcar 
during  loading  would  have  to  be 
monitored  continuously  to  verify 
continuous  compliance  with 
maintaining  the  vacuum  during  truck 
and  railcar  loading  operations. 

The  schedule  for  performance  testing 
is  provided  in  §  63.7  of  the  proposed 
General  Provisions.  The  initial 
performance  test  is  required  120  days 
after  the  effective  date  of  the  standards 


or  after  initial  startup  for  a  new  facility, 
or  120  days  after  the  compliance  date 
specified  for  an  existing  hcility. 

Methods  2A.  2B,  25A,  and  25B  in 
Appendix  A  of  40  CFR  Part  60  are 
specified  for  measurement  of  total 
organic  compound  emissions  from  the 
vapor  collection  and  processing  system. 
Due  to  the  inherent  inabiUty  to  measure 
mass  emissions  from  elevated  flares 
(elevated  flare's  flame  is  open  to 
atmosphere  and  therefore  the  emissions 
cannot  be  routed  through  stacks),  these 
test  methods  are  not  applicable. 
Therefore,  the  Agency  has  established 
performance  requirements  for  flares. 
These  performance  requirements, 
including  a  linutation  on  visible 
emissions,  are  provided  in  §63.11  of  the 
proposed  General  Provisions,  which 
specifies  Method  22  for  determining 
visible  emissions  from  this  hard  to  test 
type  of  flare. 

Before  each  performance  test,  the 
owner  or  operator  would  be  required  to 
use  Method  21  to  monitor  potential  leak 
sources  in  the  terminal's  vapor 
collection  system  during  the  loading  of 
a  gasoline  tank  truck  or  railcar.  Leaks 
from  the  vapor  collection  and 
processing  system  would  have  to  be 
repaired  before  conducting  the  rest  of 
the  performance  test. 

Each  gasoline  tank  truck  and  railcar 
loading  at  an  affected  bulk'terminal 
would  have  to  pass  an  annual  vapor 
lightness  test  using  Method  27.  This 
will  ensure  that  fugitive  vapor  leakage 
from  loading  cargo  tanks  is  minimized. 

Today's  proposed  emission  standard 
includes  continuous  monitoring  of  an 
operating  parameter  as  a  requirement  for 
vapor  processing  systems  to  ensure 
continuous  compliance  with  the 
proposed  10  mg  TOC/1  emission  limit. 
The  vapor  processing  system's  operating 
parameter  "value"  would  be  established 
during  the  initial  jierformance  test  of  the 
vapor  processor.  Exceeding  or  failures  to 
maintain,  as  appropriate,  that  op>erating 
parameter  value  would  be  a  violation  of 
the  emission  limit  requiring 
maintenance  and  repair  and 
documentation  In  a  quarierly  report  to 
the  Administrator.  The  parameters  that 
may  bo  monitored  include  organic 
compounds  concentration  for  carbon 
adsorption  and  refrigeration  condenser 
systems,  and  combustion  or  condenser 
temperature  for  thermal  oxidation  and 
refrigeration  condenser  systems.  An 
owner  or  operator  may  substitute  an 
alternative  parameter  or  vapor  processor 
type  upon  the  approval  of  the 
Administrator. 

At  new  bulk  gasoline  terminals 
installing  a  vacuum  assisted  vapor 
collection  system,  the  proposed 
standards  require  continuous 


monitoring  of  the  pressure  in  the 
collection  system,  to  ensure  that  a 
vacuum  exists  at  all  times  during 
loading.  No  specific  vacuum  limits  are 
being  proposed.  As  with  parameter 
iftonitoring  of  the  vapyor  processing 
system,  this  vacuum  monitoring  will 
ensure  that  fugitive  vapor  leakage  is 
effectively  reduced  through  the 
continuous  compliance  for  the  proposed 
vacuum  requirements  for  the  vacuum 
assist  system. 

The  pirnips,  valves,  and  other 
specified  equipment  in  the  gasoline 
liquid  and  vapor  transfer  lines  at  bulk 
gasoline  terminals  and  pipeline 
breakout  stations  may  be  sources  of 
fugitive  HAP  emissions.  The  proposed 
standards  include  a  requirement  for  an 
LDAR  program  in  which  pumps  and 
valves  are  manually  monitored  using  a 
portable  VCXH  detector  on  a  periodic 
basis,  and  then  repaired  if  a  leak  is 
found.  Under  the  proposed  standards, 
monitoring  would  initially  be  carried 
out  monthly  at  new  facilities  and 
quarterly  at  existing  facilities. 
Provisions  are  included  to  reduce 
monitoring  frequencies  for  valves  on  the 
basis  of  demonstrated  low  leak  rates. 
When  a  leak  is  detected  (meter  reading 
of  10,000  ppm  on  a  portable  organic 
monitor),  the  ouTier  or  operator  would 
have  5  calendar  days  in  which  to  make 
an  initial  repair  attempt,  and  15 
calendar  days  in  which  to  complete  the 
repair.  Other  equipment  in  gasoline 
liquid  or  vapor  service  at  new  facilities 
are  required  to  have  specified 
equipment. 

F.  Recordkeeping  and  Reporting 

The  proposed  standards  require  four 
types  of  reports:  initial  notification, 
notification  of  compliance  status, 
periodic  reports,  and  other  reports.  The 
initial  notification  report  apprises  ttie 
regulatory  authority  of  applicability  for 
existing  sources  or  of  construction  for 
new  sources.  This  report  also  Includes 
a  statement  as  to  whether  the  facility 
can  achieve  compliance  by  the  required 
compliance  date.  The  notification  of 
compliance  status  demonstrates  that 
compliance  has  been  achieved.  This 
report  contains  the  results  of  the  initial 
performance  test,  which  includes 
calculation  of  the  monitored  operating 
parameter  value  for  the  vapor  processor, 
and  a  list  of  equipment  subject  to  the 
standard.  Periodic  reports  submitted 
quarterly  would  specify  exceedences  of 
the  emission  standards,  such  as  when 
the  monitored  operating  parameter  of  a 
vapor  processor  is  outside  the  value 
established  during  the  performance  test. 
Other  periodic  rejjorts,  which  are 
submitted  semiannually,  include  LDAR 
program  and  annual  storage  vessel 
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Inspection  results.  Certain  adcbtional 
reporting  la  occasionally  necessary 
because  a  short-term  response  may  be 
needed  from  the  reviewing  authority. 
For  example,  the  Administrator  may 
request  mora  frequent  reports  of 
monitored  operating  parameter  or  LDAR 
data  if  it  is  deemed  necessary  to  ensure 
compliance  with  the  standard. 

Records  required  under  the  prrrp^jsed 
standards  must  bo  kept  at  the  facility  for 
5  years.  These  include  records  of  tank 
truck  and  raiJcar  vapor  tightness  test 
certifications,  as  well  as  monitoring  data 
from  the  vapor  processor  and  from  the 
vacuum  assist  system  at  new  bulk 
gasrjUne  terminals.  Records  from  the 
LDAR  program  and  storage  vessel 
inspections,  and  records  of  startups, 
shutdowns,  and  malfunctions  of  ine 
vapor  processcM*  are  required  to  ensttre 
that  the  controls  in  place  arp  continuing 
to  be  effective. 

rV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts  of  the  PropoMrd 
Standards 

A.  Sumber  and  Type  of  Affected 
Sources  or  Facilities 

In  1998,  the  base  year  of  the  analysis. 
It  is  estimated  that  there  will  be 
approximately  403,600  fadhties  in  the 
entire  gasoline  distribution  network. 
However,  only  tvw  subcategories  Mrithin 
the  network  (pipeline  breakout  stations 
and  bulk  gasoline  terminals), 
comprising  a  total  of  1,300  fadhties.  are 
being  addressed  by  this  rulemaking.  Of 
this  total,  it  is  estimated  that  about  20 
pipeline  breakout  stations  and  about 
2*0  bulk  gasoline  terminals  qualihf  as 
major  sources  and  therefore  would  be 
subject  to  today's  proposed  standards. 

For  the  purpose  of  the  analysis 
conducted  in  connection  with  these 
standards,  all  facibtles  buih  or 
reconsiructed  between  today's  proposal 
and  the  1998  base  year  are  considered 
"new"  faciUties  in  the  base  year 
analysis  (see  proposed  General 
Provisions,  subpart  A  of  40  CFR  part 
63).  All  other  facilities  prior  to  proposal 
were  considered  to  be  "existing" 
sources  in  this  analysis.  The  estimated 
imj)acts  of  the  levels  of  control  specified 
by  the  proposed  regulation  wnthin  e.ach 
subcategory  are  discussed  below. 

1.  Existing  Facilities 

The  base  year  population  of  existing 
pipehne  breakout  stations  is  estimated 
to  be  about  245  facilities  (18  D>a)or 
source  sites,  227  aree  source  sites). 
Sources  of  emissions  at  these  fadlities 
arise  from  gasoline  storage  and  various 
equipment  components  in  the  process 
line  piping.  Under  the  proposed 
regulation,  each  existing  major  source 


pipeline  breakout  station  vrauld  be 
required  to  implement  a  quarterly  LDAR 
program  for  leaks  from  pumps  aiwi 
valves. 

Additionally,  the  18  major  source 
facilities  would  be  required  to  retrofit 
external  floating  roof  tanks  with  primary 
and  secondary  seals  and  install  interiial 
floating  roofs  with  primary  seals  on 
fixed-roof  tanks.  It  is  estimated  that  35 
exiemal  floating  roof  storage  ta.ik8  4^d 
1 1  fixed-roL-f  storage  tanks  at  these 
major  source  sites  would  need  to  be 
upgraded  to  meet  these  equipment 
standards. 

It  is  estimated  that  In  1938,  there  will 
be  737  bulk  gasoline  termiitals  that 
qualify  as  "existing"  sources.  It  is 
further  estimated  that  nearly  200,  or  27 
percent,  will  quahfy  as  ir.ajor  sources. 
Under  the  proposed  standards,  existing 
major  sources  would  be  required  to 
meet  a  10  Eig  TOC/liter  of  gasohne 
loaded  bmit  on  their  loading  rarJc 
emissions.  It  is  estimated  that  33 
jwrccnt  of  the  loading  racks  »»  existing 
bulk  gasoline  tenninais  will  already  be 
meeting  this  level  of  control.  Therefore, 
134  of  these  fadlities  (the  remaining  67 
percent)  would  need  to  newly  install, 
replace,  or  otherwise  upgrade  their 
control  dmices  to  meet  this  proposed 
standard. 

h  Is  estimated  that  there  are 
approximately  1 .600  storage  tanks  at 
existing  major  source  bulk  gasoline 
terminals.  Furthermore,  it  is  estimated 
that  400  external  floating  roof  tanks  and 
500  fixed-roof  tanks  already  have 
controls  that  satisfy  the  proposed 
standards  (I.e.,  primary  and  secondary 
seals  on  external  floating  roof  tanks  and 
internal  floating  roofs  with  primary 
seals  Installed  in  all  fixed-roof  tanis). 
Consequentlv,  It  Is  estimated  that 
approximately  470  external  floating  roof 
tanks  and  210  fixed-roof  tanks  woiJd 
need  to  impro\-e  their  control  level  to 
meet  the  proposed  standards. 

There  are  an  estimated  31,600  tank 
trucks  and  approximately  400  railcars 
that  load  at  existing  bulk  gasoline 
tenuinals.  It  is  estimated  Uiat  22,400 
tank  trucks  are  already  subject  to  aimual 
vapor  lig.htness  testing  and  nearly  all  of 
the  remaining  9,200  are  not  tested.  The 
proposed  regulation  would  require  all 
tank  trucks  and  railcars  loading  at  major 
source  fadlities  to  be  vapor  tightness 
tested  annually  using  Method  27. 

Essentially  no  terminals  have  been 
determined  to  routinely  use  an 
instrument  to  detect  leaks  from 
equipraeut  (pumps  and  valves).  Under 
the  proposed  standards,  all  existing 
major  source  bulk  gatttiiHf  terminus 
would  be  required  to  implement  the 
quarterly  LDAR  program  for  pumps  and 


valves  discussed  previously  for  pipehne 
breakout  stations. 

Additionally,  the  proposed  standards 
requires  monitoring  of  equipment, 
maintaining  records,  and  providing 
reports  to  verify  compliance  with  the 
control  requirements  discussed  above 

2.  New  Facilities 

It  is  estimated  that  there  v«ll  be  10 
storage  tanks  classified  as  new  at  the  2 
new  major  soiuce  pipeline  breakout 
stations  through  base  year  1998. 
Although  these  tanks  would  be  subject 
to  these  standards,  they  are  also  subject 
to  the  existing  NSPS  standard  as  defined 
in  40  CFR  part  60,  subpart  Kb. 

It  is  estimated  that  there  will  be 
nearly  80  major  source  bulk  gasoline 
terminals  subject  to  the  new  fadlity 
requirements  of  the  proposed  regulation 
(28  percent  of  thf  base  year  major 
source  bulk  gasohne  terminal."!).  The 
proposed  standards  would  limit  loading 
rack  HAP  emissions  from  these  sources 
to  10  mg  TOC/hter  instead  of  35  mg 
TOC/hter  as  under  the  NSPS  standards. 

As  vrith  pipehne  breakout  stations, 
the  projected  600  storage  tanks  at  new 
major  source  bulk  gasoline  terminals 
would  be  subject  to  this  regulation  (as 
well  as  the  NSf>S  for  storage  tanks)  with 
the  same  levels  of  control  outlined 
pre\'iotisiy. 

All  new  major  source  bulk  gasoline 
terminals  and  pipeline  breakout  stations 
would  also  be  required  to  implement  a 
monthly  LDAR  program  to  control 
equipment  leaks  from  pumps  and 
valves,  as  well  as  implement  other  40 
CTR  part  60,  subp)art  W  standards  for 
other  equipment  Lastly,  itew  major 
source  bulk  gasoline  terminals  would  be 
required  to  install,  operate,  and 
maintain  a  vacuum  assist  vapor 
collecbon  system  on  their  loading  racks 
that  fill  gasoline  tank  trucks  or  railcars. 
Additionally,  the  proposed  standards 
require  monitoring  of  equipment, 
maintaining  records,  and  pro\idi.ng 
reports  to  verify  compHanoe  with  the 
control  requiremeDts  discussed  above. 

B.  Air  Emission  Reductions 

1.  Existing  Sources  ■ 

For  the  existing  gasoline  distribution 
network  (approximately  390.000 
fadlities  In  base  >'ear  1998),  the 
nationvtride  baseline  HAP  emissions  are 
estimated  to  be  46,000  Mg/yr.  Of  this 
total.  8  percent  cr  4.200  Mg/yr  can  be 
attributed  to  major  source  pipeline 
breakout  stations  and  bulk  gasohne 
terminals.  Implementation  of  the 
proposed  regulation  would  leduc*  these 
emissions  to  •ppraxlmately  43,400  Mg/ 
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2.  New  Sources 

For  new  sources  through  1998.  total 
nationwide  HAP  emissions  from 
gasoline  distribution  facilities, 
approximately  13.000  total  facilities,  are 
estimated  to  be  about  6.700  Mg/yr  at 
baseline.  The  K.\P  emissions  from 
pipeline  breakout  stations  and  bulk 
gasoline  terminals  account  for  46 
percent  of  this  total  (major  sources 
contribute  12  percent  of  the  total).  The 
proposed  regulation  would  reduce  these 
emissions  to  a  total  of  approximately 
6.200  Mg/yr. 

C.  Secondary  Environmental  Impacts 

Since  implementation  of  the  proposed 
regulation  would  encompass  no 
additional  water  discharges,  there 
would  be  no  negative  impact  on  water 
quahty.  There  is  a  potential  for  a 
positive  benefit  to  water  quality, 
however,  due  to  decreased  amounts  of 
gasoline  entering  drains,  sewers,  and 
waste  sumps  because  of  improved 
leakage  control. 

There  is  projected  to  be  no  significant 
solid  waste  or  noise  impact  as  a  result 
of  implementation  of  the  proposed 
regulation.  Neither  flares,  thermal 
oxidizers,  nor  refrigeration  condenser 
systems  generate  any  solid  waste  as  a 
by-product  of  their  operation.  The  only 
solid  waste  that  may  be  generated  is 
spent  activated  carbon  if  carbon 
adsorption  is  chosen  by  an  owner  or 
operator  of  a  bulk  gasoUne  terminal  for 
loading  rack  emission  control.  It  is 
estimated  that,  in  this  case,  the  total 
environmental  impact  would  average 
about  680  kilograms  of  carbon  per  year 
for  each  bulk  terminal  choosing  this 
option.  Therefore,  the  solid  waste 
impact  can  be  considered  to  be  small. 
This  impact  would" be  minimized  if  the 
carbon  were  reactivated  and  reused.  The 
Agency  has  also  tested  the  noise  level 
from  vapor  pxocessors,  and  found  these 
levels  to  be  moderate  (less  than  70  db 
at  7  meters). 

D.  Energy  Impacts 

The  use  of  vapor  recovery  systems  on 
loading  racks  at  bulk  gasoline  terminals, 
and  pollution  prevention  measures  such 
as  equipment  standards  for  storage  tanks 
and  implementation  of  LDAR  programs 
for  equipment  components  will  all  keep 
gasoline  in  the  system  that  would  have 
escaped  as  emissions  to  the  atmosphere. 
Nationwide  annual  gasoline  savings  are 
estimated  to  total  2.34  million  gallons  at 
pipeline  breakout  stations  and  12 
million  gallons  at  bulk  gasoline 
terminals. 

E.  Cost  Impacts 

Total  capital  and  annualized  control 
costs  (third  quarter  1990  dollars). 


including  recovery  credits,  have  been 
estimated  for  both  existing  and  new 
sources.  The  control  costs  of  the 
proposed  regulation  at  existing  facilities 
is  estimated  to  require  a  total  capital 
investment  of  $93  million,  with  an 
annualized  cost  of  $8.4  milhon  per  year. 
The  implementation  costs  of  the 
proposed  regulation  will  be  lower  for 
new  facilities  than  for  existing  facilities 
primarily  duo  to  the  smaller  estimated 
number  of  new  facilities  (26  percent  of 
the  total  number,  encompassing  both 
subcategories)  and  because  new  storage 
tanks  are  regulated  by  an  existing  NSPS 
standard  and  require  no  additional 
retrofit  under  the  proposed  standards. 
As  a  consequence,  the  control  costs  of 
the  proposed  regulation  at  new  facilities 
is  estimated  to  result  in  a  total  capital 
investment  of  $32  milUon,  with 
annuahzed  costs  of  approximately  $7.4 
million  per  year.  Additional 
implementation  costs  for  the  reporting 
and  recordkeeping  requirements  under 
the  proposed  rule  are  estimated  to  be  4 
million. 

F.  Economic  Impacts 

The  proposed  standards  were 
analyzed  with  regard  to  their  impact  on 
gasoline  price  and  consumption,  facility 
closures,  and  declines  in  employment. 
While  the  proposed  standards  require 
additional  control  only  at  bulk  gasoline 
terminals  and  pipeline  breakout 
stations,  facilities  downstream  from 
terminals  and  breakout  stations  might 
be  affected  by  the  regulation  due  to 
higher  gasoline  wholesale  prices  and 
reduced  consimiption.  The  national 
average  base  year  increase  in  the  price 
of  retail  motor  gasoline  as  a  result  of  the 
proposed  standards  is  estimated  at 
$0,001  per  gallon.  The  national  base 
year  decline  in  gasoline  consumption  is 
estimated  at  less  than  100  million 
gallons  (0  08  percent).  The  base  year 
facility  closure  estimate  is  nearly  650, 
more  than  90  percent  of  which  is 
projected  for  the  service  station  sector. 
While  the  number  of  service  station 
closures  is  estimated  to  be  in  the 
hundreds,  it  should  be  noted  that  a  total 
of  over  380.000  stations  is  projected  in 
the  base  year,  so  that  the  number  of 
facilities  that  might  close  constitutes 
less  than  0.2  percent.  Furthermore,  due 
to  a  consiunption-spurred  projection  of 
modest  industry  growth  from  1993  to 
1998,  some  closures  due  to  the 
regulation  may  be  more  acciuately 
interpreted  as  reductions  in  new  facility 
openings  rather  than  closures  of  existing 
facilities.  Employment  reductions  due 
to  reduced  consumption  and  facility 
closures  are  estimated  at  just  over  1 ,100 
jobs,  70  percent  of  which  are  projected 
for  the  service  station  sector.  However. 


this  constitutes  only  around  0.05 
percent  of  the  base  year  service  station 
sector  employment.  For  the  same  reason 
given  for  facility  closures,  some 
employment  reductions  may  be  more 
accurately  interpreted  as  reductions  in 
industry  job  opportunities  rather  than 
losses  of  existing  jobs. 

V.  Decision  Process  for  Setting  the 
NESHAP 

A.  Authority  for  Development  of  the 
NESHAP 

Title  III  of  the  1990  amendments  was 
enacted  to  help  reduce  the  increasing 
amount  of  nationwide  £iir  toxics 
emissions.  Under  Title  III,  section  112 
was  amended  to  give  the  Agency  the 
authority  to  estabhsh  national  standards 
to  reduce  air  toxic  emissions  from 
sources  that  emit  one  or  more  HAf's. 
Section  112(b)  contains  a  Hst  of  HAP's, 
which  are  the  specific  air  toxics  to  be 
regulated  by  the  standards  developed 
under  section  112.  Section  112(c) 
directs  the  Agency  to  use  this  pollutant 
list  to  develop  and  publish  a  list  of 
source  categories  for  which  the 
NESHAP  will  be  developed.  The 
Agency  must  list  all  known  categories 
and  subcategories  of  "major  sources" 
defined  earlier  as  those  sources  that 
emit  10  tons/yr  or  greater  of  individual 
HAP's  or  25  tons/yr  or  greater  of  any 
combination  of  HAP's.  Area  source 
categories  selected  by  the  Agency  for  the 
NESHAP  development  will  be  based  on 
the  Administrator's  judgment  that  the 
sources  in  a  category,  individually  or  in 
aggregate,  pose  a  "threat  of  adverse 
effects  to  health  and  the  environment." 
The  initial  list  of  source  categories  was 
published  on  July  16,  1992  (57  FR 
31576). 

B.  Criteria  for  Development  of  the 
NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  soxut»8  pursuant  to  section 
1 12(d)  of  the  Act.  The  Act  requires  the 
standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of 
HAP's  achievable  for  new  or  existing 
sources.  Each  NESHAP  must  reflect 
consideration  of  the  cost  of  achieving 
the  emission  reduction,  any  non-air 
quality  health  and  environmental 
impacts,  and  energy  requirements.  The 
emission  reduction  may  be 
accomplished  through  application  of 
measures,  processes,  methods,  systems, 
or  techniques  including,  but  not  limited 
to,  measures  that: 

1.  Reduce  the  volume  of,  or  eliminate 
emissions  of.  HAP's  through  process 
changes,  substitution  of  materials,  or 
other  modifications: 
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2.  Enclose  systBins  or  protsesses  to 
eliminate  emissions; 

3.  Collect,  caphire.  or  treat  these 
pollutants  when  released  from  a 
process,  stock,  storsge,  or  fugitive 
emiosions  point; 

4.  Are  design,  equipicent,  work 
practice,  or  operational  standards 
(including  requirements  for  operaJtir 
traLiing  or  certi&cation)  as  provided  in 
Section  112(h);  or 

5.  Are  a  combiiiahon  of  the  above 
(Section  112(dK2)J. 

C.  Regulotory  Develcpizier.f  Process  for 
tt-e  NKSHAP 

IXuing  development  of  a  NE-SHAP, 
the  Agency  ci:!lects  information  about 
the  industry,  inchniing  informa'.ion  en 
emission  source  characteristics,  contrt«l 
lechr.ologjes,  data  from  HAP  erois>ion 
tests  at  well-controllftd  facilities,  and 
information  on  the  cost,  enen^,  and 
other  environmental  impfects  of 
emiwion  control  techniqvje**.  The 
Afi*incy  uses  this  informatjon  in  the 
cyevelopmenl  of  possible  regulatory 
appr«>echps. 

If  the  soiirre  category  contains  raajo; 
sourcpf,  then  a  MACT  st.'ndard  is 
n>q>ii.fd.  The  k~vel  of  control 
correspcnding  to  the  WACT  "floor 
n»»ed5.  to  i<e  determined  as  a  boundary 
for  developing  the  regulatory 
slfematives.  [Procedures  for 
determining  MACT  floors  are  discussed 
in  part  D  of  this  section  ) 

Once  the  floor  has  been  determined 
for  r.fvi  and  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  sfringe-jf  than  t.W  floor 
tevel  Such  standards  must  then  be  met 
by  ail  sourtjts  wiihin  the  category  or 
Kulicategory.  However,  in  establishing 
staTidards,  the  Administralor  rnay 
distinguish  among  classes,  tj-pes,  and 
sizes  of  sources  within  a  category  or 
subcategory  [Qean  Air  Act  Section 
112;d;;i)J.  Thus,  for  example,  the 
Administrator  could  establish  two 
cjasse«!  f .f  sources  within  a  category  or 
suhcG'-t^ory  based  on  size  and  establish 
a  difiero'nt  enrdssion  standard  for  each 
•  lass. 

In  addition,  the  Act  provides  the 
Administrator  further  flexibihty  in 
regulating  area  sources.  Section 
112{d)(S)  provides  that,  in  beu  of 
establishing  MACT  standards  under 
Section  112(d},  the  Administrator  may 
promulgate  standards  that  provide  for 
the  use  of  "generally  available  control 
technologies  or  management  pratlices" 
(GACT  standards).  Area  sotirce 
standards  promulgated  under  th:s 
authority  are  not  subject  to  the  MACT 
"floors"  described  in  part  D  of  this 
section. 


The  next  step  in  establishing  e  MACT 
or  GACT  standard  is  the  development 
and  analysis  of  regulatory  ahematives. 
First,  infcrraation  about  the  industry  is 
analyzed  to  develop  model  plant 
parameters  and  popnilations  for  the 
purpose  of  proj«iing  national  impacts, 
including  HAP  emission  reduction 
levels,  costs,  end  energy  and  secondary 
environmental  impacts.  Several 
regulatory  alternative  levels  (which  may 
be  different  levels  of  em'ssion  control, 
di.^rent  applicabihty  cjtofTii,  or  both) 
are  then  eveihiated  to  determine  the 
most  appropriate  regulatory  alternative 
to  reflect  the  MACT  or  GACT  level. 

In  addition,  ahbough  the  .NESKAP  art- 
normally  structured  in  terms  of 
numericiil  emission  liii,its,  eitemative 
apprcrtcbes  are  sometimes  necessary 
|e  g.,  source  testing  may  be  imj>ossible 
or  at  least  i/r-prsctiojl  chje  to 
techofdogiatl  and  economic 
h.TiJtations).  In  these  CKjes,  work 
prartice  or  equipmtmt  standards  may  be 
considered. 

In  the  Agency's  decision-making 
process,  the  regulatory  altemath-es 
consider»>d  for  new  versus  existii-jg 
sources  may  be  different  and  each 
alteriiative  must  be  fechnicaljy 
aciiievable.  In  selerting  a  regulatory 
ahematiyo  to  represent  NL\CT  or  GACT, 
the  Agejicy  corKJders  the  achiei'^Wo 
reduction  in  HAP  emissiins;  the  cost  of 
control;  and  ecoao.mic.  energy,  ajjd 
other  enviror.mental  impacts. 

Tba  seiectwl  regulatory  sherristi ve  is 
then  translttfed  into  a  proposed 
regulation.  The  regulation  implerrjenting 
the  MACT  or  GACT  decision  t^'pically 
j.'>cludes  S»ct>ons  addressing 
applicability,  s'andards.  test  methods 
and  compli.ince  d^monstraricn, 
n>onitorir>g,  reporting,  and 
recordkeeping.  The  preamble  to  the 
proposed  regulation,  published  in  the 
Federal  Register,  provides  an 
explanation  of  the  ratio.iale  for  the 
decision.  The  public  Is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period. 
Following  an  evaluation  o;  ihesa 
com.Tients,  the  Agency  reaches  a 
decision  and  promulgates  the  final 
standards. 

D.  Determining  Maximum  Achievable 
Control  Techfmlogy  (MACT)  "Ffocn" 

Once  the  Agenc>'  has  identifzc^  the 
specific  source  categories  or 
subcategories  of  major  .<in):r'_-e5  £.'?d  !i.~'» 
rources  that  if  intends  to  regrdate  under 
section  1 12,  MACT  standards  .ire  set  at 
a  ie\'Q]  at  least  as  stringent  a«;  the 
"floor",  unless  the  decision  has  t-een 
made  to  regulate  area  sources  ur.der 
section  112(d)(5).  Congress  has  provided 
certain  very  specific  directives  to  guide 


the  Ag«»cy  in  the  process  of 
detennining  the  regulatory  floor. 

Congress  sj-'ccifjed  that  the  Agency 
must  estabhsb  standards  which  require 
"the  maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  •   •  •  that  the  Administrator 
•   *   "  determines  is  achit^rable  *  •  •" 
[Gean  Air  Act  Section  112(d)(2)l.  In 
oddition,  Congress  limited  the  Agency's 
discretion  by  defining  the  minimum 
baseline  (fiocr)  at  vuLiti  standards  may 
!«  set.  as  follows: 

(7 )  For  any  sourrsjs,  the  standards  for 
a  source  cstfcory  or  subtategory 
"shall  not  be"less  stringent  than  the 
emi.9siou  contrT>l  that  is  achieved  in 
practice  t»y  the  br^t  controlled  s.r.ilai 
source,  as  determined  by  the 
Administrator."' 

(2)  For  exiiling  sources,  the  standards 
■  may  be  Itas  stringent  than  star.daids 
for  new  souri-ss  •   •   •  but  shall  not  be 
less  stricgBct,  and  nwy  be  more 
sfriagenf  than.  [A)  The  average  emission 
lj.T:Uation  achieved  by  the  best 
performrrg  12  percent  of  the  existing 
f-c«irces  (for  wliich  the  AdminisLralor 
has  emissions  inlormatlon)  *  *   '  or  (B) 
the  average  emissicn  bmitatiou 
at  nieved  by  the  best  performing  5 
soumes  *   *    *  for  i.ategories  or 
subcategories  •   •   •  wi:h  fevrer  than  30 
soiiTces"' 
|S.TlioDll2Jd)13jJ. 

VI.  Selection  Rationale 

A.  Selection  of  Sourcfi  Categoryis) 
Controlied 

The  gasoline  distribution  fadhty 
category  is  made  up  of  severs)  facihty 
tj-pes.  which  taken  togethw  fofm  the 
gemline  distrfbut'on  netwoik.  The 
pollutants  emitted  at  each  of  the 
facihties  in  the  gasol'j>e  distribution 
Df>twork  are  essentially  the  same.  These 
erolssions  consist  of  a  mixture  of 
organic  compounds  (essentially  bli  of 
which  qu&hfy  as  VCX^  under  the 
Age.Tcy's  definition).  Section  112(b)  of 
the  Act  contains  a  list  of  MAP'S  for 
which  the  Agenc-y  has  been  dirr<ted  to 
set  natiooal  emission  standards.  A 
comparison  of  profiles  of  normal 
gasohne  vapors  to  the  HAP  bst  reveals 
several  compounds  common  to  both. 
Benzene,  toluene,  hexar>e.  ethylbenzene. 
naphthalene,  cuirjene.  all  three  chemical 
orientabons  of  xylene  (psra.  meia,  and 
o.nho).  n-he\.ti.a.  and  2.2.4- 
tric^thylpentane  (iso-octane)  appear  on 
bolh  lists. 

Section  211  of  the  Act  contains 
pro\isions  that  will  affect  gasoline 
composi'ion  in  the  1998  base  year  a.^d. 
therefore,  the  HAP  emissions  from 
gasoline  distribution  sources.  This 
section  of  tne  Act  requires  that  fuels 
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purchased  and  sold  in  nonattainment 
areas  contain  higher  levels  of 
oxygenates  (reformulated  and 
oxygenated  fuel  programs).  While  the 
fociis  of  these  fuels  programs  is  the 
reduction  of  both  tailpipe  (combustion) 
and  evaporative  emissions  of  CO  and  air 
toxics  (benzene,  1.3-butadiene, 
formaldehyde,  acetaldehyde.  and  POM) 
emissions  from  gasoline  vehicles,  the 
intent  of  today's  proposed  rule  is  to 
reduce  major  stationary  source 
evaporative  HAP  emissions  from 
gasoline  distribution  facilities.  Methyl 
tert-butyl  ether  (MTBE)  is  projected  to 
be  a  major  source  of  oxygen  that  will  be 
added  to  gasoline  to  meet  the  oxygenate 
content  requirements  for  the 
reformulated  gasoline  and  oxygenated 
fuels  programs.  MTBE  is  also  listed  in 
Section  112(b)  as  a  HAP. 

On  July  16. 1992  (57  FR  31576).  the 
Agerlcy  published  an  initial  list  of 
source  categories  that  emit  HAP's.  in 
response  to  Section  112(c)  of  the  Act.  In 
this  Usting.  the  gasoline  distribution 
network  was  included  as  a  major  source 
but  was  not  Usted  as  a  category  whose 
area  source  facilities  were  to  be 
considered  for  regulation. 

The  Agency's  subsequent  analysis 
(summarized  in  the  background 
information  document  (BID))  of  HAP 
emissions  from  all  subcategories  of  the 
gasoline  distribution  network  concluded 
that  only  two  of  these  subcategories, 
pipeline  breakout  stations  and  bulk 
gasoline  terminals,  contained  major 
sources  and  should  therefore  be 
considered  for  regulation  under  Section 
112(d).  All  the  other  subcategories  of  the 
network  (pipeline  pumping  stations, 
bulk  plants,  and  service  stations) 
encompass  only  area  sources  and  as  a 
consequence  were  not  included  Ln  the 
proposed  standards.  These  sources  will 
be  studied  and  may  be  considered  for 
regulation  at  a  future  date  pursuant  to 
the  urban  area  source  provisions  of 
Section  112(c)(3)  of  the  Act.  Public 
comments  and  data  are  specifically 
requested  on  today's  proposal  to 
exclude  area  sources  in  this  rulemaking 
and  on  the  analysis  contained  in  the  BID 
to  estimate  emissions  for  determining 
area  and  major  source  facilities.  Also, 
the  Agency  is  specifically  requesting 
any  data  that  would  document  that  any 
service  station,  bulk  plant,  or  pipeline 
pumping  station  could  be  considered  a 
major  source  of  HAP's. 

B.  Selection  of  Emission  Points  Covered 

The  proposed  standards  would 
regulate  aU  HAP  emission  points  at 
major  source  pipeline  breakout  stations 
and  bulk  gasoline  terminals. 

As  notml  in  Section  III. A. 2,  there  are 
two  HAP  emission  source  types  at 


pipeline  breakout  stations.  These 
sources  are:  (1)  Equipment  leaks  fit)m 
pumps,  valves,  and  other  components, 
and  (2)  losses  from  storage  tanks.  Both 
of  these  sources  can  be  significant 
sources  of  emissions.  Of  the  total  of 
nearly  7,200  Mg/yr  baseline  HAP 
emissions  from  gasoline  at  pipeline 
breakout  stations,  it  is  estimated  that  12 
percent  can  be  attributed  to  equipment 
leaks  and  88  percent  is  emitted  from 
storage  tanks.  Emissions  from  pumps 
arise  bom  liquid  gasoline  leaking  from 
packed  or  mechanical  seals  in  the 
pumps  used  to  move  the  product 
through  the  pipeline.  Leaks  also  occur 
from  seals  around  stems  of  valves  and 
other  equipment  components  that 
control  or  isolate  gasoline  from  the 
environment  such  as  connections,  drain 
lines,  and  pressure  relief  devices. 

Storage  tanks  at  breakout  stations  may 
be  of  either  fixed-roof,  external  floating 
roof,  or  fixed-roof  with  an  internal 
floating  roof  construction.  Emissions 
bora  fixed-roof  tanks  consist  of 
breathing  and  working  losses.  Breathing 
loss  is  a  vapor  loss  due  to  expansion  or 
contraction  of  the  vapor  space  in  the 
tank  above  the  liquid  because  of  daily 
changes  In  temperature  or  barometric 
pressure.  These  emissions  may  occur  in 
the  absence  of  any  liquid  level  change 
in  the  tank.  Working  losses  consist  of 
emptying  and  filling  losses.  Emptying 
losses  occur  during  the  expansion  of  air 
that  is  drawn  into  the  tank  during  liquid 
removal.  This  air  becomes  saturated 
with  hydrocarbon  vapor  and,  when  it 
expands  due  to  changes  in  temperature 
or  barometric  pressure,  exceeds  the 
fixed  capacity  of  the  vapor  space. 
Overflow  then  occurs  through  the 
pressure-vacuum  valve.  Filling  losses 
occiu"  when  incoming  gasoline  displaces 
air  and  vapors  through  vents  to  the 
atmosphere. 

Standing-storage  losses,  which  result 
from  causes  other  than  a  change  in  the 
liquid  level,  constitute  the  major  source 
of  emissions  from  external  floating  roof 
tanks.  The  largest  potential  source  of 
these  losses  is  an  improper  fit  between 
the  floating  roof  seal  and  the  tank  shell 
(seal  loss).  Withdrawal  loss  is  another 
source  of  emissions  from  floating  roof 
tanks.  When  liquid  is  withdrawn  from 
.  a  tank,  the  floating  roof  is  lowered  and 
a  wet  portion  of  the  tank  wall  is 
exposed.  Withdrawal  loss  equals  the 
amount  of  liquid  vaporized  from  the  wet 
tank  wall. 

Standing-storage  losses  bom  internal 
floating  roof  tanks  arise  through  a 
somewhat  different  mechanism  due  to 
the  enclosed  design  of  the  tanks.  As 
ambient  air  flows  over  the  exterior  of 
the  tank,  it  flows  into  the  enclosed 
space  between  the  fixed  and  floating 


roofs  through  some  of  the  shell  vents 
and  flows  out  of  the  enclosed  space 
through  others.  Any  vapors  that  have 
evaporated  from  the  exposed  liquid 
surface  and  that  have  not  been 
contained  by  the  floating  deck  are  swept 
out  of  the  enclosed  space.  The 
withdrawal  loss  from  an  internal 
floating  roof  tank  is  similar  to  that 
discussed  for  tanks  with  external 
floating  roofs. 

There  are  four  contributors  to  HAP 
emissions  at  bulk  gasoline  terminals,  all 
of  which  contribute  significantly  to  the 
overall  totals:  (1)  From  loading  racks 
when  gasohne  is  loaded  into  tank  trucks 
or  railcars  (about  18  percent  of  the 
nationwide  baseline  total  of  16,500  Mg/ 
yr  HAP  emissions  from  bulk  gasoline 
terminals).  (2)  fugitive  leakage  of  vapors 
from  tank  trucks  or  railcars  during 
loading  of  gasoUne  (23  percent  of 
basehne  total).  (3)  evaporation  of 
gasoline  bom  storage  tanks  (33  percent 
of  the  baseline  total),  and  (4)  equipment 
leaks  from  pumps,  valves,  and  other 
components  (26  percent  of  baseline 
values). 

Emissions  occiir  at  loading  racks 
when  gasoline  that  is  loaded  into  cargo 
tanks  of  trucks  or  railcars  displaces 
vapors  inside  these  containers.  These 
emissions  may  occur  either 
uncontrolled  (when  facilities  are  not 
using  vapor  collection  and  processing 
equipment)  from  tank  truck  or  railcar 
cargo  compartments,  or  from  the  outlet 
vents  of  control  systems  used  to  process 
these  displaced  vapors. 

Even  at  controlled  loading  racks  (ones 
equipped  with  vapor  collection  and 
processing  systems),  fugitive  emissions 
from  leaking  truck  transport  tanks  or 
railcars  may  occur  through  the  dome 
covers,  pressure-vacuum  relief  valves  or 
vents,  and  several  other  potential 
sources.  The  dome  or  hatch  cover 
designed  to  seal  each  cargo 
compartment  during  transport  and 
during  loading  and  unloading 
operations  can  develop  leaks  over  time. 
Valves,  which  include  the  pressure- 
vacuum  (P-V)  vent  under  the  dome 
plate  assembly  and  the  vent  valve 
connected  to  the  overturn  rail  on  tank 
trucks,  can  leak  if  they  become  dirty  or 
worn.  Improperly  installed  or  damaged 
hose  couplings  can  also  be  sources  of 
vapor  emissions.  The  transport  tank 
shell,  if  damaged,  also  can  produce 
vapor  emissions  from  cracks  or  failures 
in  welds.  This  latter  type  of  leak  occurs 
less  frequently  than  those  at  the  dome 
cover  and  vents,  but  may  be  a  large 
emission  source  for  some  transport 
tanks. 

Storage  tank  and  equipment 
component  (pumps  and  valves)  leak 
emissions  at  bulk  gasoline  terminals  are 
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identical  in  the  manner  of  their 
occurrence  to  those  described  earlier  for 
pipeline  breakout  stations.  However, 
HAP  emission  reductions  are  not  the 
same  due  to  differences  in  turnover 
rates  and  storage  tank  sizes  as  well  as 
differences  in  the  nim:ibers  of  estimated 
equipment  components  in  the  process 
line  piping  between  the  two  facility 
types. 

C.  Selection  of  the  Basis  for  the 
Proposed  Standards  for  New  and 
Existing  Sources 

At  the  present  time,  a  majority  of 
sources  within  the  gasoline  distribution 
network  are  being  controlled  under 
State  regulations  and  Federal  new 
source  performance  standards 
(approximately  one-third  of  the  storage 
tanks  at  pipeline  breakout  stations;  one- 
half  of  the  storage  tanks,  nearly  70 
percent  of  loading  racks,  and  most  of  the 
tank  trucks  and  railcars  that  load  at  bulk 
gasoline  terminals).  However,  since  the 
States  are  required  to  adopt  regulations 
consistent  with  CTG  recommendations 
only  in  areas  not  attaining  the  national 
aiTibient  air  qualify  standards  (NAAQS) 
for  ozone,  many  States  have  regulations 
that  cover  only  those  areas.  Today's 
proposed  standards  will  require  more 
stringent  emission  control  levels  for 
major  source  facilities  located  in  areas 
designated  as  ozone  nonattainment.  and 
will  extend  the  same  controls  to  major 
source  facilities  located  in  attainment 
areas. 

1.  Determination  of  Applicability 

To  determine  which  pipeline 
breakout  stations  or  bulk  gasoline 
terminals  are  to  be  regulated  (i.e..  which 
ones  are  classified  as  major  sources), 
owners  and  operators  of  these  facilities 
either  may  provide  documentation  to 
the  Administrator  that  the  facility  is  not 
a  major  source  as  defined  in  section 
112(a)  by  means  of  completion  of  an 
emissions  audit  or  may  employ  one  of 
the  equations  discussed  later  in  this 
section  that  have  been  developed  for 
estimating  facility  emissions.  However, 
regardless  of  the  applicability  criteria 
equation  that  is  chosen,  bulk  gasoline 
terminals  and  pipeline  breakout  stations 
that  are  located  within  the  contiguous 
area  and  under  common  control  with  a 
petroleum  refinery  are  considered  major 
sources  if  that  petroleum  refinery  is  a 
major  source.  This  is  because  refinery 
process  equipment  in  combination  with 
bulk  terminal  and  pipeline  breakout 
station  equipment  is  likely  to  emit  more 
than  the  threshold  levels  for  major 
source  determination. 

Initially,  the  Agency  considered  a 
throughput  cutoff  determination  for 
distingmshing  major  source  from  area 


source  facilities  in  each  subcategory. 
However,  for  pipeline  breakout  stations, 
HAP  emissions  are  a  function  of  the 
number  of  individual  emission  sources 
(storage  tanks,  pumps,  and  valves), 
while  emissions  from  bulk  gasoline 
terminals  occur  from  these  sources  as 
well  as  from  sources  which  depend 
upon  gasoline  throughput  (loading  racks 
and  t^ik  truck  or  railcar  leakage). 

Since  major  source  determinations  are 
not  based  solely  on  throughput  at  each 
facility  type,  another  approach  was 
investigated  for  distinguishing  between 
major  and  area  sources.  Equations  were 
developed  to  estimate  total  HAP 
emissions  from  both  bulk  gasoline 
terminals  and  pipeUne  breakout 
stations.  The  equation  approach  allows 
a  potential  subject  facility  to  input  the 
type  of  equipment  present  at  the  facility 
and  calculate  emissions  accordingly. 
These  equations  were  developed  to 
include  all  potential  equipment; 
however,  if  a  particular  portion  of  the 
equation  does  not  apply  (e.g.,  no  fixed- 
roof  tanks),  then  that  portion  of  the 
equation  will  equal  zero  and  fall  out  of 
the  calculation. 

At  first,  several  equations  ivere 
developed  to  attempt  to  cover  many 
different  equipment  combinations, 
different  HAP  contents  in  gasoline 
emissions,  and  the  two  major  source 
criteria,  10  tons  of  a  single  HAP  or  25 
tons  of  combination  of  HAPs.  One 
equation  was  developed  for  each 
subcategory  that  would  handle  normal 
gasoline  (estimated  HAP  content  of  4.8 
percent),  a  second  set  of  equations  was 
developed  for  each  facility  handling 
reformulated  or  oxygenated  fuels 
(estimated  HAP  emission  content  of  16 
percent)  and  a  third  set  of  equations  was 
developed  for  each  facility  handling  the 
single-HAP  (estimated  to  be  gasoline 
vapor  with  MTBE  with  a  HAP  content 
of  12  percent). 

The  initial  equations  were  simplified 
to  match  the  desired  approach  to 
provide  a  simple  and  reasonable  set  of 
equations  to  distinguish  between  area 
and  major  sources.  The  initial  equations 
were  simplified  and  na^•o\^'ed  through 
testing  the  equations  against  different 
model  facility  parameters  and 
assumptions.  Consequently,  the  original 
equations  were  reduced  to  a  limited 
number  of  equipment  parameter 
variables  and  reduced  to  one  equation 
for  bulk  terminals  and  another  for 
pipeline  breakout  stations.  The  resulting 
equations  presented  below  are 
determined  by  the  Agency  to  capture  all 
major  sources  under  the  realistic  mix  of 
facility  equipment  and  operating 
parameters. 

A  bulk  gasoline  terminal  is  not 
considered  a  major  source  if  the  result 


of  the  calculation  in  equation  (1),  Ex.  is 
less  than  1 . 

(1)  Et=0.63(Tf)+0.19(Te)+0.092(Tes) 
+0.03(T,)-f0.0012(V)-^0.024(P)+KQ 

where: 
ET=major  source  applicability  factor 

for  bulk  gasoline  terminals,  Et>1 

means  bulk  gasoline  terminal  is 

estimated  to  be  a  major  source. , 
Th=total  number  of  fixed-roof  gasoline 

storage  tanks. 
TE=total  number  of  external  floating 

roof  gasoline  storage  tanks  with 

only  primary  seals. 
TEs=total  number  of  external  floating 

roof  storage  tanks  with  primary  and 

secondary  seals, 
Ti=total  number  of  fixed-roof  gasoline 

storage  tanks  with  an  internal 

floating  roof, 
V=number  of  valves  in  gasoline 

service, 
P=number  of  pumps  in  gasoline 

service, 
Q=gasoline  throughput  rate  (liters/ 

day). 
K=3.18xl0- 6  for  bulk  gasoline 

terminals  with  uncontrolled  loading 

racks  (no  vapor  collection  and 

processing  systems),  OR 
K=(4.5x^0-»)(EF■^7B)  for  bulk 

gasoline  terminals  with  controlled 

loading  racks  (loading  racks  that 

have  vapor  collection  and 

processing  systems  installed  on  the 

emission  stream),  and 
EF=the  federally  enforceable  emission 

standard  for  the  vapor  processor 

(mg  of  total  organic  compounds  per 

liter  of  gasoline  loaded). 
A  pipeline  breakout  station  is  not 
considered  a  major  source  if  the  result 
of  the  calculation  in  equation  (2),  Ep,  is 
less  than  1 . 

(2)    Ep=2.4(Tp)+0.09(Te)-^0  043(Tes) 
+0.027(T,)f0.0009(V)-f0.009(P) 

where: 
Ep=major  source  applicability  factor 
for  pipeline  breakout  stations,  Ep>l 
means  pipeline  breakout  station  is 
estimated  to  be  a  major  source.,  and 
Tf,  Te.  Tes.  Ti,  V,  and  P  are  the  same 
as  defined  for  bulk  terminal 
equation  (1). 
The  Agency  provides  the  above 
equations  to  simplify  and  reduce  the 
implementation  burden  to  affected  and 
non-affected  facilities.  The  Agency 
requests  public  comments  on  the  utility, 
accuracy,  and  need  for  these  equations. 

2.  Determination  of  Floor  Control  Levels 

A  boundary  in  the  formulation  of  the 
regulatory  alternatives  is  a 
determination  of  the  MACT  floor  for 
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new  and  existing  sources.  The  statutory 
requirements  for  determining  these 
floors  was  previously  discussed  in 
section  V.D  of  this  preamble.  Selection 
of  floor  levels  of  control  using  the 
statutory  criteria  is  described  in  the 
following  subsections. 

a.  Loading  racks.  In  many  of  the  areas 
where  bulk  terminal  loading  rack 
controls  are  mandated  authorities  have 
imposed  control  requirements  more 
stringent  than  the  limit  of  80  mg  TOC 
per  liter  of  gasoline  loaded 
recommended  in  the  CTG  for  bulk 
gasoline  terminals.  A  summary  of  State 
regulations  pertaining  to  gasoline  tank 
truck  loading  indicated  that  some 
terminals  currently  are  operating  under 
a  10  mg  TOC  per  liter  limitation  in  parts 
of  California.  In  addition,  the  NSPS  for 
tank  truck  loading  at  bulk  gasoline 
terminals  (subpart  XX  of  40  CFR  part 
60)  limits  emissions  to  35  mg/liter. 
There  are  currently  three  types  of  vapor 
processor  systems,  refrigeration 
condensers,  carbon  adsorbers,  and 
thermal  oxidation  systems,  used  to  meet 
these  three  control  reqiiirement 
emission  limits.  Each  type  of  control 
can  be  specifically  designed  to  meet 
each  limit. 

To  establish  the  control  requirements 
for  new  sources  the  Agency  is  required 
to  select  controls  not  less  stringent 
(floor)  than  the  control  achieved  in 
practice  by  the  best  similar  source.  The 
best  performing  control  systems  at 
similar  sources,  or  systems  achieving 
the  maximum  degree  of  reduction  in 
emissions,  are  those  systems  designed 
and  operated  to  meet  the  10  mg  TOC  per 
liter  standard.  Therefore,  control 
systems  achieving  the  10  mg  TOC  per 
liter  limit  are  considered  the  floor 
control  level  for  new  sources. 

To  establish  the  limit  for  existing 
sources  the  Agency  is  required  to  select 
a  limitation  no  less  stringent  (floor)  than 
the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  sources.  To  support  setting 
the  floor  for  existing  sources  the  Agency 
collected  information  on  the  number  of 
facilities  under  each  control 
requirement  and  the  results  of  the 
measiu^  emission  rates  achieved 
during  performance  tests  of  vapor 
processors  at  over  100  bulk  gasoline 
terminals. 

It  is  estimated  that  70  percent  of  the 
approximately  1,000  terminals 
nationwide  are  required  to  meet  one  of 
the  three  levels  of  control  requirements, 
10,  35.  and  80  mg  TOC  per  liter  of 
gasoline  loaded.  Performance  test  data 
were  collected  for  terminals  subject  to 
each  of  those  three  levels.  Performance 
test  data  collected  from  vapor 
processors  at  terminals  regulated  by  the 


10  mg  standard  all  met  the  10  mg  limit, 
but  less  than  3  percent  of  terminals  are 
subject  to  a  10  mg  emission  limitation. 
The  majority  (about  70  percent)  of 
performance  test  data  collected  from 
terminals  under  the  35  mg  NSPS 
standard  achieved  less  than  10  mg  TOC 
per  liter.  This  indicates  that  the  10  mg 
standard  is  achievable  by  processors 
designed  to  achieve  the  35  mg  standard. 
About  40  percent  of  the  terminals  are 
subject  to  the  35  mg  standard. 
Therefore,  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources  is  a  10  mg  standard,  thus  10  mg 
limit  is  the  Door  control  level  for 
existing  bulk  gasoline  terminals. 

b.  Tank  truck  and  railcar  vapor 
leakage.  The  CTG  detailing  control  of 
fugitive  emissions  from  tank  trucks 
recommends  that  cargo  tanks  be  tested 
for  vapor  leakage  on  an  annual  basis, 
and  repaired  as  necessary.  Also,  the 
bulk  terminal  tank  truck  loading  NSPS 
(subpart  XX  of  40  CFR  part  60)  requires 
that  tank  trucks  that  load  gasoline  at 
bulk  gasoline  terminals  be  "vapor- 
tight;"  that  is,  they  must  pass  an  aiuiual 
vapor  tightness  test  in  accordance  with 
Method  27  of  40  CFR  part  60,  appendix 
A.  A  second  form  of  leak  testing  is 
carried  out  by  the  Department  of 
Transportation  (DOT),  whose  required 
annual  leak  tightness  testing  speci&es 
pressurization  of  the  cargo  tank  to  80 
percent  of  its  maximum  allowable 
working  pressiu^e.  The  DOT  considers 
Method  27  to  be  an  acceptable 
alternative  to  its  own  pressure  test. 
However,  since  the  relief  vents  on  each 
fuel  compartment  (which  have  been 
found  to  be  the  major  sources  of  vapor 
leakage)  are  capped  off  during  the  DOT 
test,  this  test  is  considered  less  stringent 
than  Method  27  pressure  test.  Also,  the 
EXDT  test  does  not  include  a  vacuum  test 
as  specified  in  Method  27.  The  Agency 
estimates  that  over  70  percent  of 
existing  tank  trucks  are  required  to  pass 
the  annual  vapor  tightness  testing  using 
Method  27.  It  has  also  been  determined 
that  the  same  test  can  be  applied  to 
railcars. 

Through  contacts  with  one  State 
control  agency,  the  Agency  discovered  a 
system  that  provides  additional  control 
of  vapor  losses  frt^m  cargo  tanks.  In  this 
system,  a  negative  pressure  is  created  in 
the  vapor  collection  system  during 
loading,  ensuring  that  vapors  will  not  be 
forced  out  into  the  air  through  any 
leakage  points.  This  "vacuum  assist" 
system  is  in  use  at  a  few  bulk  gasoline 
tenninals  (in  addition  to  Method  27 
testing)  in  Texas,  so  it  meets  the  Act 
requirement  to  consider  the  best 
controlled  similar  source  in  establishing 
the  floor  level  of  control  for  new 


terminals.  Since  less  than  1  percent  of 
terminals  use  this  vacuum  assist  system 
it  is  not  considered  the  floor  for  tank 
trucks  at  existing  terminals.  Annual 
vapor  tightness  testing  using  Method  27 
is  the  next  highest  or  best  emission  level 
and  therefore  represents  the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  as  specified  in  the  Act. 
Therefore,  annual  vapor  tightness 
testing  using  Method  27  is  considered 
the  floor  for  tank  trucks  loading  at 
existing  terminals. 

Industry  sources  have  expressed 
concerns  regarding  the  operational 
reliability  of  a  vacuum  assist  system, 
especially  under  extreme  cold  weather 
conditions.  These  commenters  also 
believe  that  the  system  could  present  a 
safety  hazard  if  excess  negative 
pressures  were  developed  within  a  tank 
truck  fuel  compartment.  To  the 
Agency's  knowledge,  the  systems  in 
operation  have  not  experienced  any 
signiflcant  problems,  and  one  of  the 
systems  has  been  operating  for  over  2 
years.  These  systems  contain  safety 
pressiu*  rebef  devices  in  combination 
with  the  pressure-vacuum  vents  already 
installed  on  each  tank  truck 
compartment.  However,  safety  concerns 
are  important  to  the  Agency.  The 
Agency  specifically  requests  comment, 
including  technical  dociunentation  and 
data  where  available,  on  the  reliability, 
effectiveness,  safety  aspects,  and  any 
other  issue  concerning  vacuum 
producing  equipment  for  bulk  terminal 
vapor  collection  systems. 

On  the  basis  that  this  technology  has 
been  demonstrated,  the  Agency  has 
selected  the  vacuum  assist  system  for 
the  loading  of  tank  trucks  and  railcars 
at  new  bulk  gasoline  terminals  (in 
combination  with  the  10  mg  TCDC/Uter 
emission  limit  and  continuous 
monitoring  of  the  vapor  processing 
system)  as  the  floor  level  of  control  for 
fugitive  cargo  tank  leakage  at  new 
facilities. 

c.  Equipment  leaks.  The  control  of 
emissions  from  equipment  components 
leaking  liquid  or  vapors  at  pipeline 
breakout  stations  and  bulk  gasoline 
terminals  has  never  been  specifically 
addressed  by  the  Agency  in  a  federal 
reg\ilation  or  in  a  CTG.  The  Agency  has 
determined,  based  on  information 
obtained  on  site  visits  and  from  various 
industry  contacts,  that  many  facilities 
conduct  periodic  visual  inspections  to 
identify  leaking  components,  and  a  few 
(less  than  one  percent)  perform  leak 
detection  and  repair  (LDAR)  programs 
with  a  portable  organic  vapor  analyzer. 
Therefore,  the  existing  bdlity  floor  for 
the  control  of  emissions  from  leaking 
equipment  components  at  both  pipeline 
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breakout  stations  and  bulk  gasoline 
terminals  was  determined  to  be  periodic 
visual  inspections,  or  no  formal 
(federally  enforceable)  inspection 
procedure. 

The  control  of  emissions  from  leaking 
equipment  components  at  other 
facilities  with  similarities  to  pipeline 
breakout  stations  and  bulk  gasoline 
terminals  has  been  studied  extensively. 
LDAR  programs  to  conduct  periodic 
monitoring  of  these  components  are  in 
effect  for  many  types  of  sources, 
including  equipment  in  VOC  service  at 
petroleum  refineries  (40  CFR  part  60, 
subparts  GGG  and  VV)  and  equipment 
operated  in  volatile  hazardous  air 
pollutant  (VHAP)  ser\'ice  (40  CFR  part 
61,  subparts  J  and  V).  These  programs 
include  monthly  inspections  of  pumps 
and  valves  involving  the  use  of  a 
portable  organic  vapor  analyzer  to 
identify  leaking  components,  a  protocol 
for  tagging  leaking  components,  and  a 
time  limit  for  performing  repairs. 
In  determining  the  frequency  of 
monitoring  that  would  reflect  best 
control  of  these  emission  sources,  the 
Agency  found  that  some  bulk  gasoline 
terminals  are  already  carrying  out 
equipment  leak  monitoring  with  a 
portable  organic  analyzer.  Some  of  these 
programs  involve  quarterly  monitoring, 
while  others  involve  monthly 
monitoring.  Bulk  gasoline  terminals  co- 
located  with  or  within  the  contiguous 
area  of  refineries  are  performing  UDAR 
under  40  CFR  part  60.  subparts  GGG 
and  W  and  40  CFR  part  61,  subparts  J 
and  V.  Since  these  similar  source 
control  requirements  are  achieved  in 
practice  the  Agency  has  selected  an 
LDAR  program  based  on  40  CFR  part  60, 
subpart  W  as  the  floor  level  of  control 
for  equipment  leaks  at  new  bulk 
gasoline  terminals  and  breakout 
stations.  The  proposed  standards 
require  monthly  leak  monitoring  of 
pumps,  no  detectible  emissions  from      ♦ 
pressure  relief  valves  (after  overpressure 
release  to  insiu'e  proper  reseating  of 
valve),  barrier  fluid  systems  for 
compressors,  closed-purge  or  closed- 
vent  systems  for  sampling  collection 
systems,  and  caps  or  plugs  for  open- 
ended  valves  or  lines.  Requirements  for 
valves  are  that  they  be  monitored 
monthly,  with  provisions  allowing  the 
monitoring  frequency  for  valves  that  do 
not  leak  for  2  successive  months  to  be 
relaxed  from  monthly  to  quarterly. 
Additionally,  an  alternative  standard  for 
valves  allows  for  equal  to  or  less  than 
2  percent  of  all  valves  to  leak  above  the 
detection  limit,  and  contains  procedures 
that  allow  monitoring  frequency  to 
decrease  from  monthly  to  either 
quarterly  or  to  annually. 


d.  Storage  tanks.  NSFS  standards 
have  been  promulgated  (40  CFR  part  60. 
subparts  K.  Ka,  and  Kb)  that  cover  new, 
modified,  and  reconstructed  petroleum 
and  volatile  organic  liquid  (VOL) 
storage  tanks,  and  CTG 
recommendations  have  been 
implemented  for  existing  storage  tanks 
in  ozone  nonattainment  areas.  The 
requirements  specify  that  external 
floating  roof  tanks  be  equipped  with 
certain  primary  and  secondary  seals  and 
that  fixed-roof  tanks  be  equipped  with 
internal  floating  roofs  with  certain  types 
of  seals. 

Following  an  analysis  of  State 
regulations,  the  Agency  estimated  that 
approximately  76  percent  of  the  storage 
tanks  at  pipeline  breakout  stations  are  of 
external  floating  roof  design,  while  24 
percent  are  of  fixed-roof  construction. 
The  corresponding  numbers  for  storage 
tanks  at  bulk  gasoline  terminals  are  53 
and  47  percent,  respectively.  Further 
analysis  showed  that  of  the  external 
floating  roof  tanks  at  pipeline  breakout 
stations.  36  percent  have  the  NSPS  and 
CTG  required  primary  and  secondary 
seals,  while  64  percent  have  only 
primary  seals.  At  bulk  gasoline 
terminals,  the  numbers  are  43  and  57 
percent  for  the  respective  seal  types. 
Similarly,  of  the  fixed-roof  tanks  at 
pipeline  breakout  stations,  it  was 
estimated  that  38  percent  have  internal 
floating  roofs  (72  percent  at  bulk 
gasoline  terminals)  as  required  by  NSPS 
and  recommended  by  the  CTG.  while  62 
percent  are  uncontrolled  at  pipeline 
breakout  stations  (28  percent  at  bulk 
gasoline  terminals). 

Based  on  the  above  analysis,  the  most 
recent  NSPS  standard  (40  CFR  part  60, 
subpart  Kb)  represents  the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources.  Thus  the  floor  level  of  control 
for  storage  tanks  at  both  existing 
pipeline  breakout  stations  and  existing 
bulk  gasoline  terminals  has  been 
determined  to  be  the  control  level 
defined  in  subpart  Kb.  Since  it  has  not 
been  demonstrated  that,  in  practice, 
there  are  any  better  controls  than  this 
level  for  storage  tanks,  the  level  of 
control  defined  by  40  CFR  part  60, 
subpart  Kb  was  also  selected  as  the  floor 
level  of  control  for  storage  tanks  at  new 
pipeline  breakout  stations  and  bulk 
gasoline  terminals. 

Degassing  and  cleaning  of  tank  bottom 
sediments  are  necessary  to  safely  retrofit 
the  different  or  additional  seals  on 
existing  tanks  to  meet  the  floor  level  of 
control  (subpart  Kb  requirements). 
Degassing  and  cleaning  of  the  bottom  of 
the  tank  are  routine  maintenance 
practices  that  have  been  reported  to 
occur  at  least  every  ten  years.  Degassing 


and  cleaning  also  results  in  air 
emissions.  As  discussed  earher  in  this 
preamble,  section  112(i)(3)  in  the  Act 
allows  for  up  to  three  years  to  comply 
with  this  standard  and  an  additional 
one-year  permit  extension.  Also  there  is 
the  additional  time  between  proposal 
and  promulgation.  During  this  three  to 
five  year  period,  it  is  logical  to  assume 
that  many  of  the  tanks  requiring  the 
retrofit  of  controls  will  be  experiencing 
their  routine  maintenance  cleaning  and 
degassing;  these  tanks  could  be 
retrofitted  during  this  time.  Thus,  for 
these  tanks  the  retrofitting  required  by 
this  proposal  would  not  result  in  earlier 
degassing  and  cleaning  emissions  than 
would  otherwise  occur.  For  those  tanks 
that  would  not  be  degassed  or  cleaned 
during  that  period,  degassing  and 
cleaning  emissions  would  be  required 
by  this  proposed  rule  to  occur  earUer 
than  normal.  This  early  emissions 
increase  is  estimated  to  be  more  than 
off-set  by  the  emission  reductions 
achieved  from  the  required  improved 
seals.  Comments  and  data  are  requested 
on  any  situations  where  estimated 
emissions  increase  will  not  be  off-set  by 
the  emission  reduction  achieved  by  the 
controls;  for  these  situation,  the  data 
should  include  the  number  and 
description  of  tanks  in  this  atypical 
situation,  their  existing  equipment  and 
maintenance  history,  determinations  of 
the  emissions  and  costs  for  tank 
degassing  and  cleaning,  and  the  basis 
for  any  calculations. 

The  floor  level  of  control  for  existing 
storage  tanks  was  discussed  earlier  and 
was  determined  to  be  the  level  of 
control  achieved  under  the  NSPS 
subpart  Kb.  Gasoline  storage  tanks 
meeting  the  control  level  in  subpart  Kb 
were  determined  to  represent  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources.  Comments  and  data  are 
specifically  requested  on  the  number  of 
gasoline  storage  tanks  at  these  facilities 
with  seal  types  meeting  subpart  Kb. 

3.  Formulation  of  Regulatory 
Alternatives 

After  establishing  the  M.ACT  floor 
control  levels,  the  Agency  developed 
regulatory  alternatives  for  the  affected 
subcategories.  The  first  alternative 
developed  was  one  that  specified 
control  levels  at  the  floor  for  all  new 
and  existing  major  sources.  This 
alternative  was  designated  Alternative 
IV.  Next,  various  combinations  of 
control  options  were  examined,  ranging 
in  stringency  from  the  floor  level 
controls  specified  in  Alternative  IV  to 
the  most  stringent  controls  for  each 
subcategory.  A  cost-effectiveness 
analysis  was  then  performed  to 
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eliminate  the  alternatives  with  higher 
costs  for  the  same  or  lesser  emission 
reductions.  A  final  set  of  three 
regulatory  alternatives  (Alternatives  IV. 
rV-Q,  and  IV-M)  was  then  evaluated  as 
the  potential  basis  for  the  proposed 
standards.  Alternatives  IV-Q  and  IV-M 
are  similar  to  Alternative  IV  except,  they 
contain  increasingly  stringent  levels  of 
equipment  leak  control  at  existing 
facilities.  The  following  paragraphs  and 
Table  1  describe  these  alternatives. 

Table  l.— Major  Source  Regu- 
latory Alternatives  IV,  IV-Q, 
IV-M 


Emission  source 

and  controls  tor 

mapr  sources 


regulatory 

ALTER- 
NATIVE IV 

Storage  Tanks: 

— External 
Floating  Roof 
Tanks  Install 
Pnmary  and 
Secondary 
Seals. 

— Fixed  Roof 
Tanks  Install 
Internal  Fkjat- 
ing  Roofs 
with  Primary 
Seals. 
Tank  Tnxk  Load- 
ing: 

Collect  and 
Process  Va- 
pors to  10 
milligrams 
TOG  per  Irter 
of  Gasoline 
Loaded. 
Tank  Tnjck 

Leaks: 

— Vacuum  As- 
sist Loading. 

—  Annual 
Vapor  Tight- 
ness Testing. 
Equipment  Leaks: 

—Leak  Detec- 
tion and  Re- 
pair Program:. 

REGULATORY 
ALTER- 
NATIVE   IV-Q 
(ALTER- 
NATIVE        IV 
PLUS        THE 
FOLLOWING) 

Equipment  Leaks: 
Quarterly  LDAR 
for  pumps 
and  valves. 


Bulk  termi- 
nals 


New 


Ex- 
ist- 
ing 


Pipeline 
txeakout 
stations 


New 


Ex- 
ist- 
ing 


TABLE  1.— Major  Source  Regu- 
latory Alternatives  IV,  IV-Q, 
IV-M— Continued 


Emission  source 

and  controls  for 

major  sources 

Bulk  termi- 
ruls 

Pipeline 
tyeakout 
stations 

New 

Ex- 
ist- 
ing 

New 

Ex- 
ist- 
ing 

REGULATORY 
ALTER- 
NATIVE   IV-M 
(ALTER- 
NATIVE        IV 
PLUS        THE 
FOLLOWING) 

Equipment  Leaks: 
—Monthly 
LDAR  for 
pumps  and 
valves. 

X 

X 

At  pipeline  breakout  stations. 
Alternative  IV  requires  that  secondary 
seals  be  installed  on  both  new  and 
existing  external  floating  roof  storage 
tanks  and  that  fixed-roof  tanks  be 
retrofitted  with  internal  floating  roofs 
with  primary  seals.  The  control  level  for 
storage  tanks  is  the  same  as  40  CFR  part 
60,  subpart  Kb.  It  also  requires  that  an 
LDAR  program  equivalent  to  40  CFR 
part  60,  subpart  VV  be  implemented  for 
equipment  leaks  at  new  faciUties. 

At  new  and  existing  bulk  gasoUne 
terminals.  Alternative  IV  specifies  a  10 
mg  TOC/lJter  emission  Umit  for  vapor 
processors  at  loading  racks,  and  requires 
the  same  storage  tank  requirements 
discussed  above  for  pipeline  breakout 
stations.  Also,  new  facilities  must  use 
vacuum  assist  vapor  collection  for 
loading  of  gasoline  tank  trucks  and 
railcars.  and  an  LDAR  (40  CFR  part  60. 
subpart  W)  program.  Abo,  at  existing 
bulk  gasoline  terminals,  Alternative  IV 
requires  tank  trucks  and  railcars  to 
undergo  an  annual  vapor  tightness  test. 
Under  this  alternative,  no  LDAR 
program  is  required  for  equipment  leaks 
at  existing  bulk  gasoline  terminals. 

Alternatives  IV-Q  and  IV-M  specify 
controls  identical  to  those  of  Alternative 
rv,  with  the  addition  of  a  pollution 
prevention  LDAR  program  for  both 
pumps  and  valves  at  existing  bulk 
gasoline  terminals  and  pipeUne 
breakout  stations.  Alternative  IV-Q  adds 
a  quarterly  LDAR  program  for  pumps 
and  valves  at  existing  facilities,  and 
Alternative  IV-M  adds  a  monthly  LDAR 
program  for  pumps  and  valves  at  these 
same  sources.  LDAR  programs  at 
existing  sources  achieve  emission 
reduction  at  little  additional  annual  cost 
to  each  facility,  and  are  in  use  at 
facilities  with  similar  equipment. 

During  the  development  of  today's 
proposal.  EPA  considered  including  an 


emissions  averaging  approach  but  did 
not  identify  any  viable  alternatives.  EPA 
would  be  interested  in  pursuing  the 
development  of  an  averaging  alternative 
if  such  an  alternative  would  be 
protective  of  the  environment  and,  as 
expected,  lower  the  cost  of  achieving 
any  particular  emission  reduction.  A 
possible  benefit  of  an  averaging 
approach  is  that  it  may  provide  sources 
greater  flexibility  in  achieving  emissions 
reductions  that  may  also  translate  into 
cost  savings  for  the  source.  EPA  is 
interested  and  requests  data  and 
comments  that  could  be  used  to  develop 
an  emissions  averaging  alternative  in 
the  final  rule. 

4.  Consideration  of  Environmental 
Impacts 

For  the  entire  gasoUne  distribution 
network,  total  nationwide  HAP 
emissions  are  estimated  to  be  52,440 
Mg/yr  at  baseline.  Of  these  emissions, 
approximately  23,750  Mg/yr  (45  percent 
of  the  total)  can  be  attributed  to  the  two 
subcategories  of  the  network  subject  to 
today's  proposed  regulation;  nearly 
7,250  Mg/>T  of  HAP's  are  emitted  by 
pipehne  breakout  stations,  while  about 
16,500  Mg/yr  are  associated  with  bulk 
gasoline  terminals. 

All  individual  sources  of  emissions  at 
facilities  in  these  two  subcategories  are 
significant  contributors  to  total  facility 
emissions,  with  equipment  leaks  at 
pipeline  breakout  stations  being  the 
smallest  (12  percent  of  the  baseline 
subcategory  total,  due  to  the  relatively 
small  number  of  equipment  components 
in  the  process  piping  at  these  facilities). 
Storage  tanks  at  pipeline  breakout 
stations  contribute  the  remaining  88 
percent  of  the  total  for  this  subcategory. 
At  bulk  gasoline  terminals,  HAP 
emissions  are  more  evenly  distributed: 
loading  racks  account  for  18  percent  of 
the  baseline  subcategory  total,  storage 
tanks  contribute  33  percent,  fugitive 
leaks  from  cargo  tanks  of  trucks  or 
railcars  account  for  23  percent  of  the 
subcategory  total,  and  it  is  estimated 
that  leaking  pumps  and  valves  in  the 
process  line  piping  account  for  the 
remaining  26  percent. 

It  is  estimated  that  implementation  of 
Alternative  IV  would  reduce  these  HAP 
emissions  from  pipeline  breakout 
stations  and  bulk  gasoline  terminals  by 
11  percent,  implementation  of 
Alternative  IV-Q  would  reduce  them  by 
a  little  less  than  13  percent,  and 
Alternative  IV-M  by  slightly  more  than 
14  percent.  All  of  these  are  significant 
amounts  in  view  of  the  fact  that  these 
reductions  are  incremental  to  existing 
programs,  and  that  only  an  estimated  23 
percent  of  the  total  subcategory  facilities 
are  major  sources.  (The  analysis 
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estimates  that  7.4  percent  of  pipetine 
breakout  rtatioos  and  27  peroent  of  bulk 

gasoline  terminals  qualify  as  ma^ 
soufoes.)  If  only  ma^  source  [Mpeline 
breakout  stations  and  bulk  );a$oiiae 
terminal*  are  considered  at  baseline, 
implementation  of  Ahemetive  IV 
reduces  these  emissions  by  48  percent. 
Alternative  IV-Q  by  55  percent,  and 
Aitemative  IV-M  by  59  percent. 

Data  directly  from  bulk  gasoline 
leiminals  or  pipeline  facilities  was  dc4 
available  to  analyze  the  equipment  leak 
potential  emissions  and  reductions.  The 
Agency  used  the  emi.ssion8  data  thai 
had  b^n  previously  collected  at 
petroleum  reBnehes,  including  the 
Agency's  published  AP-42  emission 
factors.  Subsequent  to  the  Ageacy's 
analysis,  new  data  specific  to  leaking 
components  at  bulk  gasoline  terminals 
was  released  in  a  published  report.  This 
data  appeared  to  indicate  lower 
emissions  than  those  derived  from  the 
refinery  data,  and  industry  commenters 
urged  the  Agency  to  reconsider  leak 
detection  and  repair  standards  for  this 
subcategory.  These  ooounenters  also 
stated  that  equipmeot  oompooents  in 
use  at  gasoline  production  and 
distribution  facilities  are  quite  diifierent, 
so  the  assumptian  that  the  leakage 
characteristics  of  compooents  at  these 
two  types  of  facihties  are  similar  may 
not  be  valid.  To  address  this  latter 
comment  first,  the  Agency  beberes  that 
the  magnitude  and  frequency  of  leaks 
from  oompoaents  at  these  facilides  are 
similar.  This  conclusion  is  based  on 
several  years  of  gatherii^  and  anaiy2ing 
data  on  all  conAguratioos  and  uses  of 
equipment  at  refineries  and  chemical 
production  facihties.  Tlw  i^ency,  in  ^ 
these  data  gathering  eflorts.  found  ao 
correlation  between  l^nper^ure. 
pressure,  or  coniponpnl  size  and  the 
magnitude  or  frequency  of  leaks. 

Tne  Agency  performed  a  thorough 
review  of  the  new  data  collected  at  bulk 
gasoUne  terminals.  It  was  determined 
that,  while  acceptable  test  pro«ocols 
v»ere  used,  the  quantity  of  data  (which 
were  for  only  a  few  terminals)  were 
insufBdent  to  warrant  a  change  io  the 
emission  calculations  for  these 
components.  Therefore,  the  Agency's 
oooclusion  that  a  periodic  equipm«il 
monitoring  program  vrould  he  a  cost- 
efiecti  ve  means  of  ensoring  maximum 
HAP  emission  reductions  is  unchanged. 
The  data  discussed  above  indicates 
poteatlaliy  lower  eqtiipment  leak 
emissions  rates  than  those  found  in 
testing  refineries.  It  should  be  noted  that 
any  bcihtias  where  thi«  may  be  (he 
case,  could  quahfy  for  the  (ess  frequent 
monitoring  requifements  in  today's 
proposed  stanoards.  as  provided  far  in 
40  CFR  {Mri  60.  subpttrt  W. 


Th«  Ageiicy  is  open  to  reodvinc 
additional  data  that  could  be  used  to 
quantify  eraisstons  and  control  levels  of 
leaking  equipment  at  bulk  gasohne 
terminals  and  pipeJine  breakout 
stations.  This  inckictes  leak  frequency 
data,  leak  correlation  data,  and 
information  on  prograaK  that  may  be  in 
place  to  red»Joe  equipment  leaks.  Such 
data  should  include  specifics  on  test 
procedures,  applicabie  niles,  control 
methods,  etc  The  Agency  will  review 
all  data  received  in  developing  and 
assessing  the  finai  cantnd  requirements. 
The  full  range  of  control  options 
presented  here  will  be  induded  in  the 
consideration. 

5.  Consideration  of  Cost 

Implementation  of  Aitenutive  IV.  IV- 
Q,  or  rV'-M  is  estimated  to  result  in 
identical  capital  costs,  approximately 
$125  miUioa.  Tliis  cost  is  primarily 
associated  with  retrofit  or  installation  of 
vapor  collection  piping  and  vapor 
processors  for  loading  racks  at  bulk 
gasoline  tecminals.  Ho%vever,  there  is  a 
difference  in  annualized  cost  among 
these  three  ahematives  due  to  annual 
costs  and  recovery  credits  as&ociated 
with  implementing  LDAR  progranu  at 
existii^  sources.  Recovery  credits  are 
calculated  based  on  the  value  and  the 
amount  of  gasoline  not  allowed  to 
evaporate  or  collected  under  each 
control  alternative.  Alternative  fV-Q 
requires  the  smallest  anauelized  cost. 
$15.8  million/yr,  due  to  having  the 
largest  recovery  credit  per  dollar  spent 
on  im[?lementation  of  the  program. 
Alternative  IV-M  is  shghtry  more  costly 
at  S16.3  miilion/yr  trecovery  credits  per 
dollar  spent  are  not  quite  as  large  as  IV- 
Q).  Aiteraative  IV  has  similar 
annualized  cost  as  Allemabve  IV-M. 

6.  Consideration  of  Economic  Impacts 

The  implementation  of  either 
Regulatory  Aitemative  IV.  IV-Q,  or  IV- 
M  is  projected  to  result  in  gasoline  price 
and  consumption  impacts,  facihty 
closures,  and  declines  in  employment. 
The  national  average  base  year  increase 
in  the  retail  price  of  motor  gasoline  as 
a  result  of  these  alternatives  is  estimated 
at  $0,001  per  gallon.  The  national  base 
year  decline  in  gasohne  consumption  is 
estimated  at  less  than  100  milhon 
gallons  (0.00  percent).  There  are  a 
limited  number  of  facihty  closures 
estijia'.ed  lo  resuk  from  the  regulatory 
altemativea.  The  base  year  faciUty 
closure  estimate  is  nearly  650,  of  which 
more  than  90  percent  are  proved  fior 
the  service  station  sector.  While  the 
estimated  ntunber  of  service  station 
closures  is  estimated  to  be  in  the 
bundrads.  it  should  be  aoled  that  a  total 
of  over  aaaXMO  stations  are  pzoieded 


being  ia  openrtion  duziog  tha  base  year. 
so  that  the  number  of  ^tcilities  closing 
would  constitute  less  than  two-tenths  of 
one  peroent  Furthennore,  due  to  a 
consumption-spurred  proiectton  of 
modest  industry  growth  from  1993  to 
1998,  some  closures  due  to  the 
regulation  may  be  more  accurately 
interpreted  as  red«ctioT»  in  new  fcdlity 
openings  rather  than  closures  of  existing 
facilities  Employment  reductions  due 
to  reduced  consumption  and  facihty 
closure  are  estimated  at  fust  over  1 ,100 
)obs,  of  which  70  percent  are  projected 
for  the  service  station  -aecHm.  However, 
this  job  loss  constitutes  only  about  O.tJS 
penrsent  of  the  to<al  employment 
attributed  to  the  service  station  sector  in 
the  base  year.  For  the  same  reasoo  given 
for  faciti^  closures,  some  employTnent 
rediJctioBs  may  be  more  accurateiy 
inte.'preted  as  reductions  in  industry  job 
opportunities  rather  than  losses  of 
existing  jobs. 

7.  Consideration  of  Secondary  Impacts 

As  discussed  earher,  there  is 
projected  to  be  no  adverse  seconda.'y  air 
pt^ution  or  water  pollution  impacts 
associated  with  standards  based  on 
iraplemeBaation  of  any  of  the 
aheinattves.  In  (act,  there  is  hkely  to  be 
some  benefits.  For  example, 
Implementatkui  of  any  of  tiie 
altemalives  would  t«  based  in  m^or 
pari  on  aa  LDAR  program.  LOAR 
programs  «t  most  facilities  dkould 
actually  reduce  the  water  poIlutkM 
impact  through  detection  aitd  repair  of 
faulty  equipment  in  a  shorter  timeframe 
than  in  the  past.  Additional  benefiu 
may  be  reetrzed  through  decreased 
intrusion  of  rainwater  into  storage  tanks 
at  both  facihty  types. 

The  small  amount  of  water  condensed 
from  the  air-vapor  stream  by 
refr^eration  condenser  systems 
installed  at  loading  racks  should  pane 
no  threat  to  the  en^^roImlenl  txscause 
the  gasohne  is  recovered  lt>^caily  in  ao 
oil -water  separator)  and  the  gasoline- 
water  portion  is  collected  axxi  stored  far 
processing  off-site. 

The  onJy  potential  secondary  impact 
involves  solid  waste  disposal,  which 
may  resuh  in  cases  where  carbon 
adsoihers  are  used  to  comply  with  the 
emission  standards  a(  bulk  terminal 
loading  racks.  Spent  activated  uutioo 
from  these  units  is  rujrmaily  reclaimed 
for  reuse  during  the  carbon  s  osefni  life. 
and  then  discarded  when  it  is  ao  longer 
effective  (usually  10  yearsj  or 
reactivated  in  a  furnace.  If  the  average 
annual  sohd  waste  impact  of  this 
disposal  Assuming  no  reactivatioa)  is 
spread  ower  the  estimated  life  of  the 
carbon,  aa  nweraU  environBwntal  impact 
of  ahonl  230  mngnnyami  per  yaar  \fiJ 
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megagrams  per  terminal)  results. 

Consequently,  the  magnitude  of  the 

adverse  soUd  waste  disposal  impact 

occurring  from  the  implementation  of 

any  of  these  alternatives  is  considered 

small. 

8.  Consideration  of  Energy  Impacts 

There  is  a  beneficial  nationv^ride 
energy  impact  associated  with 
implementation  of  each  of  the 
alternatives.  Implementation  of  LDAR 
programs  and  installation  of  secondary 
seals  on  storage  tanks  both  result  in 
energy  savings,  since  additional 
gasohne  is  kept  in  the  tanks  and  lines, 
and  remains  available  for  sale  rather 
than  being  allowed  to  escape  to  the 
atmosphere.  Only  a  small  amount  of 
electrical  energy  would  be  required  for 
most  flares  that  may  be  installed  at  bulk 
terminal  loading  racks  for  emission 
control;  however,  assist  gas  may  be 
necessary  for  some  systems.  Where 
thermal  oxidation,  refrigeration 
condenser,  or  c£ubon  adsorption 
systems  are  installed  to  achieve 
compliance  for  loading  racks,  however, 
a  moderate  amount  of  electrical  energy 
will  be  required. 

As  mentioned  earlier,  vapor  recovery 
(noncombustion)  systems  would  recover 
gasoline  &t)m  vapors  collected  at  bulk 
terminal  loading  racks;  LDAR  programs, 
storage  tank  monitoring,  and  vacuum 
assist  vapor  collection  all  operate  to 
reduce  evaporation  and  improve  leak 
prevention,  so  they  result  in  gasoline 
savings.  Assuming  that  25  percent  of  the 
emission  reduction  at  bulk  terminal 
loading  racks  would  be  accomplished 
using  recovery  devices  (the  remainder 
would  be  the  result  of  combustion 
devices)  and  subtracting  the  energy  used 
by  the  recovery  devices  from  the  energy 
in  the  recovered  product,  the  savings 
resulting  from  implementation  of  each 
of  the  alternatives  are  as  follows: 
Alternative  IV  results  in  recovery  of 
approximately  16  million  gallons  of 
gasoline  per  year.  Alternative  IV-Q 
saves  almost  18  million  gallons  per  year, 
and  Alternative  IV-M  recovers  slightly 
more  than  19  million  gallons  per  year. 

9.  Selection  of  the  Proposed  Standards 

In  accordance  with  Clean  Air  Act 
section  112(d),  the  Administrator  is 
required  to  set  emission  standards  for 
new  and  existing  sources  of  HAP's  from 
source  categories  hsted  pursuant  to 
section  112(c)  (see  the  source  category 
list  proposal  of  July  16,  1992  (57  FR 
31576)1.  In  doing  so,  the  Administrator 
must  require  the  maximum  degree  of 
reduction  in  emissions  of  HAP's  that  is 
achievable,  taking  into  consideration  the 
cost  of  achieving  the  emission 
reduction,  any  nonair  quality  health  and 


environmental  impacts,  and  energy 
requirements.  Having  given  full 
consideration  to  these  directives,  the 
Administrator  has  selected  Alternative 
rV-Q  as  the  basis  for  the  proposed 
standards  for  gasoline  distribution  major 
sources. 

All  three  alternatives  discussed  earlier 
(IV.  IV-Q,  and  IV-M)  satisfy  the  Act's 
criteria.  Alternative  IV  achieves  the  least 
HAP  emission  reduction  and  is  the  least 
stringent  possible  alternative  allowed  by 
the  Act  statuton,'  language.  However,  the 
Act  provides  for  setting  standards  above 
the  floor.  As  a  result.  Alternatives  IV- 
M  and  IV-Q  contain  control  levels  more 
stringent  than  the  floor  for  existing 
sources  (monthly  and  quarterly  leak 
detection  and  repair  of  pumps  and 
valves,  respectively).  Results  of     , 
emission  reduction  calculations  stow 
that  Alternative  IV-M  achieves  greater 
HAP  emission  reductions  than  IV-Q  or 
the  floor  Alternative  IV.  Additionally, 
analysis  shows  that  Alternative  IV-Q 
and  rV-M  would  have  minor  economic 
and  nonair  quality  environmental 
impacts,  and  beneficial  energy  impacts. 

Although  Alternative  IV-M  would 
achieve  the  maximum  reduction  in  HAP 
emissions,  there  is  uncertainty  in  the 
calculation  of  emission  reductions  for 
leak  detection  and  repair  (as  discussed 
in  section  4).  Due  to  this  uncertainty  in 
emissions  and  the  increased  cost  of 
Alternative  IV-M,  Alternative  IV-Q  was 
chosen  over  the  more  stringent 
Alternative  IV-M. 

D.  Selection  of  the  Format  of  the 
Proposed  Standards 

Section  112(h)  of  the  Act  requires  that 
standards  be  promulgated  in  terms  of  a 
numerical  emission  standard  except 
when  it  is  not  feasible  for  the  pollutants 
to  be  emitted  through  a  conveyance  or 
it  is  not  practicable  to  apply 
measurement  methodology  due  to 
technological  or  economic  limitations. 
In  these  cases,  the  Administrator  may 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard  that  is 
consistent  with  the  intent  of  section 
112. 

As  discussed  under  Section  B  above, 
there  are  four  distinct  categories  of 
emission  sources  at  bulk  gasoline 
terminals:  (1)  Displacement  losses  when 
gasoline  tank  trucks  or  railcars  are 
loaded  at  loading  racks,  (2)  fugitive 
vapor  losses  from  leaking  tank  trucks  or 
railcars  during  controlled  loading 
operations.  (3)  losses  from  storage  tanks, 
and  (4)  vapor  leaks  from  equipment 
components.  The  latter  two  emission 
sources  also  occur  at  pipeline  breakout 
stations. 

To  set  a  numerical  emission  limit  for 
tank  truck  loading  operations,  the  total 


HAP  emissions  would  have  to  be 
measurable,  so'that  a  comparison  with 
this  emission  limit  could  be  made. 
Since  the  small  portion  of  the  displaced 
vapors  which  may  leak  from  the  tank 
trucks  carniot  be  quantitatively 
measured,  accurate  measvu"ements  of 
total  HAP  emissions  from  tank  truck 
loading  are  not  possible.  However,  the 
major  portion  of  the  displaced  vapors 
can  be  measured  after  the  vapors  are 
collected  at  the  loading  rack.  Vapor  • 
collection  systems  typically  include  the 
equipment  at  the  loading  rack  used  to 
contain  and  route  emissions,  and 
generally  consist  of  hoses  or  arms, 
manifolding,  piping,  and  check  valves. 
This  type  of  system  is  consistent  with 
the  current  state-of-the-art  collection 
systems  in  use  at  many  existing  bulk 
gasoline  terminals.  Because  of  its 
demonstrated  control  effectiveness,  and 
because  it  is  not  possible  to  set  a 
standard  of  performance  for  the  total 
emissions  from  the  loading  operation, 
an  equipment  standard  requiring  a 
vapor  collection  system  at  each  loading 
rarJc  was  selected  by  the  Administrator 
as  the  format  for  controlling  HAP 
emissions  at  the  loading  racks. 

Since  emissions  from  the  vapor 
collection  system  can  be  measured, 
standards  of  performance  in  the  form  of 
a  numerical  emission  limit  can  be 
applied  to  emissions  from  the  vapor 
collection  system.  Several  formats  for 
these  standards  of  performance  are 
possible.  Three  formats  considered  for 
limiting  emissions  from  the  vapor 
collection  system  include  a 
concentration  standard,  a  control 
efficiency  standard,  and  a  mass 
^piissions  standard.  A  vapor  processing 
system  would  be  necessary  under  any  of 
these  formats  to  achieve  the  required 
emission  limit. 

A  format  expressed  in  terms  of 
concentration  would  limit  the  HAP 
concentration  in  the  exhaust  from  the 
vapor  processing  system.  However,  test 
data  from  these  systems  indicate  a 
variation  in  exhaust  gas  flojv  rates  and 
concentrations  among  the  various  types 
of  systems.  Separate  concentration 
limits  might  be  required  for  each  type  of 
control  system  at  each  affected  terminal 
if  a  concentration  format  were  selected. 

Information  from  the  manufaciurers 
and  test  results  indicate  that  the  control 
efficiencies  of  the  processing  systems 
are  dependent  on  the  inlet 
concentration  to  the  processor.  The  data 
further  indicate  that  concentrations  at 
the  inlet  of  the  processor  vary 
considerably  from  terminal  to  terminal. 
It  would  be  difficult  to  adjust  the 
calculations  to  account  for  these 
variations.  Also,  control  efficiency 
testing  would  require  two  separate 


Federal  Regiaer  /  Vol  59,  No.  26  /  Tuesday.  Febmary  8.  1994  /  Proposed  Rules 


S88: 


measurements  of  poliutant 
canoentration  instead  of  iust  one 
measurement  as  required  in  the 
concentration  or  raasa  approaches. 
A  mass  standard  based  upon  the 
vapor  processor  outlet  emissions  would 
involve  a  simpter.  iess  expensive,  and 
more  straightforward  test  procedure. 
This  testing  wouid  require  measuremenl 
of  mass  emissions  at  the  procf  ?$or 
outifct  only.  !n  addition,  the  a.^fected 
industry  has  over  15  }'ears  experience  in 
conducting  this  tj-pe  of  te£tL-*g  at  bulk 
gasolizw  terminals  and,  in  fact,  this  is 
Ihe  tj7>e  of  test  data  aiiaJyzed  to 
(3e«ennine  the  KL'vCT  control  It-veis  for 
the  laciiitifts  to  be  regulated  in  this 
source  category.  Due  to  these 
considerations,  a  mass  emission  fonnat, 
bast-d  on  measurements  at  the  cutlet  of 
the  vapor  proc<>ssQr  only.  v»as  seieded 
for  the  standard  to  be  applied  to  bulk 
terminal  terJi  truck  and  railcar  loading 
emissions.  This  mass  eir.ission  format  is 
the  s&me  type  analyzed  to  determine  the 
MACr  control  levels  for  vapor 
processors. 

The  test  methods  that  have  proved  to 
be  acceptable  for  measuring  pollutant 
emissions  from  bulk  terminal  control 
systems  measure  the  total  organic 
coropoui^ds  content  of  the  exhaust 
st:«anj.  To  analyze  the  strea.-n 
specifically  for  HAP  content,  more 
cc:n\plex  testing  wouid  h«ve  to  be 
carried  out  The  eraissJan  red  jctioa 
processes  utilized  in  vapor  processing 
Fystenos  have  been  found  to  reduc* 
liAP's  in  proportion  to  the  reduction  of 
total  organics.  Thtrefore,  the  emission 
limit  for  loading  rack  vapor  cDllection 
systems  is  expressed  in  terms  of  mass 
(milligranis)  of  total  organic  compounds 
emitted  per  volume  (bter)  of  gasoline 
loaded  into  tank  frv.cks  and  railcars 

Even  at  ioad.r.g  racks  controlled 
through  inst-illation  of  vapor  collection 
and  processing  systems,  gasoline  vapor 
emissions  may  occiir  from  the  loading 
operation  due  to  vapor  leak^p  from 
closed  gpsoline  tank  trucks  or  railcars 
during  jiM'iing.  These  leakage  emissions 
origiridtu  from  pressure- vacuum  vents 
and  cefettivti  tiatch  covers  and  seals. 
Due  to  the  fugitive  nature  of  these 
emissions,  it  n  not  feasible  to  coilfrt:i  the 
escaping  vapors  and  route  them  through 
a  conveyance.  Sine*  cargo  tank  ieskage 
measureme.'its  at  the  loading  racks  do 
not  provide  a  quantitative  measurement 
of  total  organic  concentration,  flow  rate, 
or  E;ass  emissions,  an  enclosure  around 
a  loading  tank  iruck  or  railcar  virouid  be 
necessary  in  to  trap  emissions  for 
measuremenL  An  enclosing  or 
conveyance  to  accomplish  this  is  not 
technologically  or  eoonomicaliy 
practic^de.  Due  to  these  considerations, 
the  Administrator  determined  that  a 


standard  of  performance,  in  the  form  of 
a  numerical  emissioD  limit,  could  not  be 
set,  and  that  a  work  practice  standard 
would  be  appropriate  for  controlling 
cargo  tank  vap-or  leakage  emissions. 

One  method  for  monitoring  fugitive 
tank  truck  or  railcar  emissions  would 
involve  the  \ise  of  a  portable 
hydrocarbon  analjrzer  to  detect 
emissioris  during  loadizig&.  However, 
such  a  requirement  is  considered  to 
represent  an  excessive  burden, 
especially  at  unmazined  tensinals  where 
entry  is  gained  throu{^  a  cardlock 
system.  Another  riiethod  for  exercising 
control  over  leaking  tank  trucks  would 
consist  of  a  work  practice  standard.  The 
vwirk  prBctioe  standard  format  would 
consist  of  8  requirement  that  the  owner 
or  operator  of  \iie  terminal  restrict 
loadings  of  gascrfiae  tank  trucks  to  those 
for  which  documentation  was  en  file 
that  the  tank  had  pas&ed  an  appropriate 
vapor  tiglitness  test  v«thin  the  last  yecr. 
This  t>'pe  of  requirement  is  in  effect  in 
many  areas  of  the  country  under  current 
State  rules  and  is  tbe  basis  for  setting 
the  Kt,^CT  control  level.  SLnce  it  is  the 
most  practical  and  effective  Tr:eans  of 
controlling  tank  truck  or  railcar  fugitive 
emjssimis  at  loading  rscks  wiih  vapor 
control  systems,  this  M^crk  practice 
standard  was  selected  by  the 
Administrator  as  the  requiremer.t  for 
fuatjve  tank  truck  leakage  control. 

Emissions  from  gasoline  storage  tanks 
at  bulk  gasoline  terminals  and  pipeline 
breakout  stations  consist  of  a 
con^jnation  of  standing  and  working 
losses.  These  emissions  corisist  of 
vapors  that  escape  through  rim  seals  on 
the  circumference  of  the  tardt  (internal 
and  external  floeting  roof  tanks),  and  for 
fixed-roof  tanks,  through  several  ver.^s 
ar»d  other  openings  nect^ssary  to  relieve 
built  up  internal  t(ink  pressures.  The 
large  number  of  emission  poinds  makes 
testing  these  sources  excessively 
expensive  and  burdensome.  Based  on 
the  best  industry  practice  in  use  for 
controlhng  these  emissions,  an 
equipment  and  work  pr%ct>ce  star>dard 
is  being  proposed  for  the  conrrol  of 
these  rtorage  tanks,  which  is  identical  to 
the  naticcal  staiuiards  in  practice  for 
new  stOTage  tanks,  40  CFR  part  BO, 
subpart  Kb.  For  £xed-roof  tanks,  an 
interiMl  Qoatii^  roof  would  be  added, 
and  for  existii^  external  floating  roof 
tcJiks,  a  secondary  seal  would  have  to  b^ 
added  for  triose  tanks  with  only  a 
primary  seal  on  the  floating  roof. 
Periodic  visual  inspections  and  seal  gap 
measurements  would  be  necessary  to 
ensure  that  the  seals  are  continuing  to 
maintain  the  required  control. 

Both  bulk  gasoline  terminais  and 
pipeline  bre^out  stations  utilize 
pumps,  valves,  and  other  liquid  and 


vapor  transfer  equipment  compom'nts 
that  may  develop  leaks  over  time.  EHje 
to  the  large  number  of  sources,  testing 
each  to  quantify  emissions  wouW  be 
expensive.  Thus,  an  equipment  leak 
LDAR  program  and  specific  equipment 
standards  similar  to  those  curTf?nt)y 
being  practiced  at  petroleum  refineries, 
chemical  manufacturing  facihties,  and  a 
few  terrriinak  could  be  used  to  identify 
leaking  components  so  that  timely 
rrpazr  coald  be  carrjed  out.  It  is 
proposed  that  monthly  monitoring  of 
ctjmponents  emd  speofic  equipment 
standards  at  new  facilities  and  quarterly 
monitoring  of  pumps  seah  and  valves 
only  at  existir.g  facilities,  with  the 
described  provisions  to  modify  Ihfse 
frequencies  on  the  basis  of  monitoring 
resuhs,  be  carried  out. 

E.  Equivaient  Systems  ofEirUs.iion 
Reduction 

The  Administrator  does  not  preclude 
selection  of  sltemative  means  of 
compJiance  to  those  described  above  in 
part  D  of  this  section,  provided  thai  the 
owner  or  operator  proxides  pTT>of  of 
compliarrce  as  speciF.ed  under  section 
112(hK3)  of  the  Act.  If,  after  notice  and 
oppmluniry  for  comment,  the  OKTrer  or 
operator  of  any  source  estaWishes  to  the 
satisfaction  of  the  Administrator  that  an 
alternative  means  of  emission  liiniiatiun 
will  reduce  emissj^ns  of  any  air 
pollutant  at  If.^i^t  as  much  as  vrould  be 
achieved  under  the  design,  equipment, 
vi'ork  practice,  or  operational  st.'uidard. 
or  combination  thereof,  the 
Adminrstrsror  shall  permit  the  use  of 
the  aitematrve  means. 

F.  Stflection  of  Emission  Tust  Mi-tiwdf. 
audi  Continuous  Monitoring 
Requirements 

The  proposcHl  \tandardfi  require 
several  types  of  performanoe  tests,  as 
well  as  both  periodic  and  continuous 
monitariag  to  ensure  that  tbe  intent  of 
the  standards  to  achieve  maximum 
emissitm  reductions  is  realised.  The 
tests  include  performanoe  testing  of  the 
bulk  terminal  control  system,  vapor  leak 
mocitaring  and  repair  of  the  vapor 
coUediaB  system  before  each 
perfonsance  test,  and  annual  vapor 
tightness  testing  of  tank  trucks  and 
Tuilcars  that  will  load  at  the  affected 
terminals  All  of  these  procedures  have 
been  used  with  acceptable  resuhs  and 
are  consaslent  vnth  §  63.7  of  l>»e 
proposed  General  Provisions  for 
performance  testing.  Storpge  tanks  at 
terminals  and  pipeline  stations  would 
require  periodic  visual  and  seal  gap 
measurement  tests  <consi  stent  wnth  40 
CFR  part  60.  subpart  Kb).  Equipment 
components  would  hare  to  be 
monitored  and  repaired  as  neoessary  in 
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accordance  with  the  apphcable  LDAR 
program  (requirements  are  detailed  in 
40  CFR  part  60,  subpart  W). 

Continuous  monitoring  of  an 
operating  parameter  would  be  required 
for  vapoT  processing  systems.  At  new 
bulk  gasoline  terminals,  the  vacuum 
achieved  in  the  tank  truck  or  railcar 
during  vacuum  assist  loading  would 
have  to  be  monitored  continuously. 
These  monitoring  requirements  are 
required  to  verify  that  the  control 
systems  continue  to  provide  the  control 
level  required  by  the  proposed 
standards. 

1 .  Emission  Test  Methods  *• 

Performance  tests  ensure  that  a  vapor 
control  system  at  a  bulk  gasoline 
terminal  is  in  initial  compliance  with 
the  required  control  level,  and  they  also 
establish  operating  conditions  imder 
which  the  system  should  continue  to 
meet  the  required  standard.  An  initial 
performance  test  would  be  required,  in 
accordance  with  the  schedule  in  §63.7 
of  the  proposed  General  Provisions. 
This  initial  test  is  required  120  days 
after  the  effective  date  of  the  standards 
or  after  initial  startup  for  a  new  facility, 
or  120  days  after  the  compliance  date 
specified  for  an  existing  facility.  In 
accordance  with  §63.7(a)(Z)  of  the 
proposed  General  Provisions,  the 
Administrator  may  require  a 
performance  test  at  any  other  time  it  is 
authorized  by  section  114  of  the  Act. 
The  proposed  standards  require  the 
use  of  approved  test  methods  to  ensure 
consistent  and  verifiable  results  for  the 
initial  performance  test  and  for 
demonstration  of  continuous 
compliance.  Methods  2A,  2B,  25A,  and 
25B  of  40  CFR  part  60,  appendix  A  are 
specified  for  measurement  of  total 
organic  compound  emissions  from  the 
vapor  collection  and  processing  system. 
These  methods  have  been  used 
routinely  for  many  years  at  bulk 
gasoline  terminals.  Due  to  the 
difficulties  involved  in  measuring  mass 
emissions  from  flares  without  an  outlet 
stack  {which  can  be  used  to  control 
loadmg  rack  emissions),  the  above  test 
methods  will  not  be  applicable.  In  these 
cases,  flares  must  comply  with  §  63.11 
of  the  proposed  General  Provisions 
which  includes  a  compliance 
determination  according  to  Method  22 
of  40  CFR  Part  60,  Appendix  A,  and 
design  specifications  for  exit  velocity 
and  heat  content. 

Before  each  performance  test,  the 
owner  or  operator  would  be  required  to 
monitor  potential  leak  sources  in  the 
terminal's  vapor  collection  and 
processing  system  during  the  loading  of 
a  gasoline  tank  truck  or  railcar.  Leaks 
(defined  as  a  meter  reading  of  500  ppm 


or  greater  calibrated  with  methane) 
would  have  to  be  repaired  before 
conducting  the  performance  test.  This 
leak  definition  is  consistent  with  the 
definition  in  other  equipment  leak 
monitoring  regulations;  i.e.,  40  CFR  part 
60,  subparts  W  and  GGG. 

The  proposed  standards  would 
require  each  gasoline  tank  truck  and 
railcar  loaded  at  an  affected  bulk 
terminal  to  be  certified  as  vapor-tight 
through  an  annual  vapor  tightness  test 
according  to  Method  27  of  40  CFR  part 
60,  appendix  A.  This  test  verifies  that 
the  tank  compartments  will  not  emit 
fugitive  vapors  or  admit  fresh  air  into 
the  tank  truck  during  loading.  The 
pressure-vacuum  test  of  Method  27  is 
presently  required  annually  for  gasoline 
tank  trucks  operating  at  terminals 
subject  to  the  bulk  gasoline  terminals 
NSPS. 

2.  Continuous  Monitoring  Requirements 

In  addition  to  the  initial  performance 
test  required  for  bulk  terminal  vapor 
processing  systems,  continuous 
monitoring  of  the  operation  of  these 
systems  is  also  part  of  the  proposed 
standards.  Selection  of  the  format  for 
this  monitoring  and  the  rationale  for  the 
selection  are  discussed  in  the  following 
paragraphs. 

Continuous  monitoring  systems  that 
monitor  vapor  processor  exhaust 
organic  emissions  in  the  units  of  the 
proposed  standard  (mg/liter)  would 
require  measuring  not  only  total 
organics  concentration  in  the  system 
ejdbaust,  but  also  exhaust  gas  flow  rate, 
volume  of  product  dispensed, 
temperature,  and  pressure.  Such 
systems  are  not  currently  in  use  at  bulk 
gasoline  terminals.  However, 
monitoring  equipment  is  available  and 
in  use  for  monitoring  the  operational 
variables  associated  with  the  operation 
of  the  processing  systems. 

Today's  proposed  standards  (40  CFR 
part  63,  subpart  R)  require  continuous 
monitoring  of  operating  parameters  of 
vapor  processing  systems,  and  reports  of 
periods  when  the  monitored  value 
e.xceeds  or  there  is  a  failure  to  maintain, 
as  appropriate,  the  parameter  value 
established  by  monitoring  data  recorded 
during  the  performfmce  test.  The 
Agency  is  requiring  each  source  to 
establish  a  site-specific  monitoring 
parameter  value  and  if  exceeded  or  not 
maintained,  as  appropriate,  it  would  be 
an  enforceable  violation  of  the  emission 
limit.  System -specific  values  for 
monitored  parameters  would  account 
for  deviations  in  the  design,  installation, 
and  operational  characteristics  of 
individual  control  systems. 

Under  the  NSPS  and  the  earlier 
NESHAP  programs,  parameter 


monitoring  has  traditionally  been  used 
as  a  tool  in  determining  whether  control 
devices  are  being  maintained  and 
operated  properly.  However,  section 
114(a)(3)  of  the  Act  and  §  70.6(c)  of  the 
operating  permit  nde  (57  FR  32251,  July 
21, 1992)  require  the  submission  of 
"compliance  certifications"  from 
sources  subject  to  the  operating  permit 
program.  Sources  must  certify  whether 
compliance  was  continuous  or 
intermittent,  as  well  as  their  compUance 
status  at  the  end  of  the  reporting  period. 
In  light  of  these  requirements,  the 
Agency  has  considered  how  sources 
subject  to  this  rule  would  demonstrate 
compliance.  The  Agency  has  found  that 
operating  parameter  monitoring  is 
already  being  used  successfully  at  some 
bulk  gasoline  terminals  and  can  be 
applied  for  this  purpose.  The  Agency 
considers  that  each  exceedence  or 
failure  to  maintain,  as  appropriate,  of  a 
operating  parameter  value  would 
constitute  a  violation  of  the  emission 
limit. 

Organic  compounds  concentration  at 
the  processor  outlet  is  the  best 
indication  of  system  operation  and 
corresponding  emission  reduction.  A 
monitor  to  measure  this  parameter 
would  be  appropriate  for  carbon 
adsorption  and  possibly  refrigeration 
condenser  systems.  To  achieve 
representative  organic  concentration 
measurements  at  the  processor  outlet, 
the  concentration  monitoring  device 
should  be  installed  in  the  exnaust  vent 
of  the  vapor  processor:  (1)  At  least  two 
equivalent  diameters  dovvoistream  from 
the  nearest  control  device,  the  point  of 
pollutant  generation,  or  other  point  at 
which  a  change  in  the  pollutant 
concentration  or  emission  rate  may 
occur  and  (2)  at  least  a  half  equivalent 
diameter  upstream  from  the  effluent 
exhaust. 

For  some  vapor  processing  systems, 
monitoring  of  the  exhaust  organics 
concentration  may  be  impracticable  and 
monitoring  a  process  parameter  may  be 
an  equally  acciu'ate  measiu^  of  system 
performance.  For  example,  temperature 
monitoring  of  the  combustion  section  of 
a  thermal  oxidation  system  or  the 
temperature  of  the  air-vapor  mixture  on 
the  outlet  side  of  a  refrigeration 
condenser  system  establish  performance 
of  the  system.  If  a  flare  is  used  to  control 
loading  rack  emissions,  a  heat-sensing 
device  such  as  an  ultraviolet  beam 
sensor  or  a  thermocouple  to  indicate  the 
presence  of  a  flame  during  the  loading 
operation  is  retjuired. 

The  Agency  is  requesting  comment, 
including  data  and  other  supporting 
technical  information,  on  whether  the 
proposed  approach  on  continuous 
monitoring  and  types  of  monitoring 
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parameters  ensure  continuous 
compliance  of  vapor  control  systems 
that  would  be  installed  at  affected  bulk 
gasoline  terminals  to  meet  today's 
proposed  emission  standard. 
Additionally,  comments  and  data  are 
requested  on  how  representative  the 
control  equipment  parameters  are  of 
actual  performance  of  the  control 
equipment  and  in  determining 
compliance.  Also,  comments  and  data 
are  requested  on  alternative  methods  to 
those  proposed  today  that  can  be  used 
to  ensure  continuous  compliance  with 
the  emission  standard.  The  proposed 
regulation  also  allows  for  substituting 
an  alternative  vapor  processing  system 
for  those  mentioned  above  or  the 
monitoring  of  some  other  parameter  if  it 
can  be  demonstrated  to  the 
Administrator's  satisfaction  that  the 
processing  system  achieves  the  emission 
limit,  and  the  value  of  the  alternative 
monitoring  parameter  ensures 
continuous  compliance  with  the 
emission  standard. 

The  operating  parameter  value  would 
be  established  during  the  initial 
performance  test.  During  the  test,  the 
operating  parameter  would  be 
continuously  recorded  during  all  the 
times  a  gasoline  tank  truck  or  railcar 
was  being  loaded.  Only  monitoring  data 
from  performance  tests  in  which  the 
system  shows  compliance  with  the  10 
mg  TOCVliter  emission  limit  are  valid 
for  the  determination  of  the  monitored 
operating  parameter  value.  The 
operating  parameter  value  would  be  the 
average  of  the  values  recorded  during 
which  loadings  of  gasoline  tank  trucks 
occur  over  the  six-hour  performance 
test.  Today's  proposal  requires  facilities 
to  monitor  this  operating  parameter 
value  continuously,  calculate  and 
record  a  rolling  six-hour  average  valve, 
and  report  exceedences  or  failures  to 
maintain,  as  appropriate,  the  average 
value. 

New  bulk  gasoline  terminals  must 
install  a  vacuum  assist  vapor  collection 
system  to  ensure  that  loading  tank 
trucks  and  railc£u-s  do  not  emit  fugitive 
HAP  vapors.  The  vapor  collection 
system  must  be  continuously  monitored 
to  verify  that  a  vacuum  always  exists  in 
the  system  while  loading  is  taking  place. 
The  monitoring  location  must  be  within 
0.3  meter  (1  foot)  of  the  tank  truck/vapor 
return  line  interface.  The  Agency  is  not 
proposing  any  specific  vacuum  levels 
that  must  be  maintained  (although  the 
vacuum  must  never  exceed  the  level  at 
which  the  system's  or  transport  tank's 
safety  vents  automatically  begin  to 
open).  Therefore,  the  monitoring  device 
need  not  be  highly  precise.  However,  a 
continuous  record  indicating  that  a 
vacuum  is  being  maintained  for  the 


duration  of  all  loadings  must  be  created 
and  maintained  at  the  facihty. 
Comments  on  the  proposed 
approaches  to  monitoring  the  vacuum 
assist  system,  or  vapor  collection  and 
processing  systems,  and  any  other 
suggested  approaches  are  requested.  In 
particular,  the  Agency  requests  that 
commenters  submit  data  on  parameters 
or  values  of  parameters  that  might  be 
used  to  better  establish  performance  of 
these  devices  and  continuous 
compliance  with  the  emission 
standards. 

G.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

The  proposed  standards  would 
require  an  owner  or  operator  to  submit 
the  following  four  types  of  reports: 

1.  Initial  Notification, 

2.  Notification  of  Compliance  Status, 

3.  Periodic  Reports,  and 

4.  Other  reports. 

The  purpose  and  contents  of  each  of     ^ 
these  reports  are  described  in  this 
section.  The  proposed  rule  requires  all 
reports  to  be  submitted  to  the 
"Administrator."  The  term 
Administrator  refers  either  to  the 
Administrator  of  the  Agency,  an  Agency 
regional  office,  a  State  agency,  or  other 
entity  that  has  been  delegated  the 
authority  to  implement  this  rule.  In 
most  cases,  reports  will  be  sent  to  State 
agencies.  Addresses  are  provided  in  the 
proposed  General  Provisiorts  (subpart  A) 
of  40  CFR  part  63. 

Records  of  reported  information  and 
other  information  necessary  to 
document  compliance  with  the 
regulation  are  generally  required  to  be 
kept  for  5  years.  Records  pertaining  to 
the  design  and  operation  of  the  control 
and  monitoring  equipment  must  be  kept 
for  the  life  of  the  equipment. 

1.  Initial  Notification 

The  proposed  standards  would 
require  owners  or  operators  who  are 
subject  to  today's  proposed  standards 
under  40  CFR  part  63,  subpart  R  to 
submit  an  Initial  Notification.  This 
report  notifies  the  agency  of 
applicabihty  for  existing  facilities  or  of 
construction  for  new  facilities  as 
outlined  in  §63.5  of  the  proposed 
General  Provisions,  whichever  is 
applicable.  A  respondent  must  also 
report  any  facility  modifications  as 
defined  in  §  63.5  of  the  proposed 
General  Provisions.  This  report  will 
establish  an  early  dialogue  between  the 
source  and  the  regulatory  agency, 
allowing  both  to  plan  for  compliance* 
activities.  The  notice  is  due  within  45 
days  after  the  date  of  promulgation  for 
existing  sources.  For  new  sources,  it  is 
due  180  days  before  commencement  of 


construction  or  reconstruction,  or  45 
days  after  promulgation  of  today's 
proposed  rules,  whichever  is  later. 

The  Initial  Notification  must  include 
a  statement  as  to  whether  the  source  can 
achieve  compliance  by  the  specified 
compliance  date.  If  an  existing  source 
anticipates  a  delay  that  is  beyond  its 
control,  it  is  important  for  the  owner  or 
operator  to  discuss  the  problem  with  the 
regulatory  authority  as  early  as  possible. 
This  report  will  also  include  a 
description  of  the  parameter  monitoring 
system  intended  to  be  used  in 
conjunction  v^th  the  vapor  processing 
system.  Pursuant  to  section  112(d)  of  the 
Act,  the  proposed  standards  contain 
provisions  for  a  1-year  compliance 
extension  to  be  granted  by  the 
Administrator  on  a  case-by-case  basis. 
Further  discussion  of  compHance  issues 
is  included  in  section  Vl.H  of  this 
notice. 

2.  Notification  of  CompUance  Status 

The  Notification  of  Comphance  Status 
(NCS)  would  be  submitted  no  later  than 
30  days  after  the  facility's  initial 
performance  test.  It  contains  the 
information  necessary  to  demonstrate 
that  compliance  has  been  achieved, 
such  as  the  results  of  the  initial 
performance  test  on  the  vapor 
processing  system  and  results  of  the 
LDAR  monitoring  program.  The 
submission  of  the  performance  test 
report  will  allow  the  regulatory 
authority  to  verify  that  the  source  has 
followed  the  correct  sampling  and 
analytical  procedures,  and  has 
performed  all  calculations  correctly. 

Included  in  the  performance  test 
report  submitted  with  the  NCS  would  be 
the  calculation  of  the  operating 
parameter  value  for  the  selected 
operating  parameter  to  be  monitored  in 
the  vapor  processing  system.  The 
notification  must  include  the  data  and 
rationale  to  support  this  parameter 
value  as  ensuring  continuous 
compliance  with  the  emission  limit. 

3.  Periodic  Reports 

Periodic  Reports  are  required  to 
ensure  that  the  standards  continue  to  be 
met  and  that  vapor  control  systems  are 
operated  and  maintained  properly. 
Generally,  periodic  reports  would  be 
submitted  semiannually  or  quarterly. 
However,  if  monitoring  results  show 
that  the  parameter  values  for  the  vapor 
processing  system  exceed  or  fail  to 
maintain,  as  appropriate,  the  operating 
parameter  value  for  more  than  1  percent 
of  the  operating  time  in  a  quarterly 
reporting  period,  or  the  monitor  is  out 
of  service  for  more  than  5  percent  of  the 
time,  the  Administrator  may  request 
that  the  owner  or  operator  submit  more 
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frequent  reports.  After  1  year,  the 
facility  may  return  to  quarterly  reporting 
if  approved  by  the  regulatory  authority. 

The  Agency  has  established  this 
reporting  system  to  provide  an  incentive 
(less  frequent  reporting)  for  good 
performance.  Due  to  uncertainty  about 
the  periods  of  time  over  which  sources 
are  liifLely  to  experience  exceedences  or 
failures  to  maintain,  as  appropriate,  the 
operating  parameter  value  or  monitoring 
system  failures,  the  Agency  is  seeking 
comment  on  the  1  percent  and  5  percent 
criteria  triggering  the  p)otential  for  more 
frequent  reporting.  In  particular,  data 
are  requested  on  both  the  frequency  of 
exceedences  and  monitoring  system 
dovk-ntime.  As  discussed  in  section 
VTF.2,  records  must  be  kept  of  the 
parameter  value. 

Owners  and  operators  are  also 
required  to  keep  records  of  monthly  or 
quarterly  leak  detection  and  repair,  and 
to  furnish  reports  on  program  results,  as 
specified  in  §  63.428(f).  These  reports 
can  be  made  a  part  of  the  Periodic 
Report,  unless  the  frequency  of  the 
reports  exceeds  that  of  the  Periodic 
Report.  FadUties  must  also  retain 
records  and  submit  reports  of  annual 
inspections  of  storage  vessels,  in 
accordance  with  §  63.428(e).  These 
reports  may  also  be  included  in  the 
appropriate  Periodic  Report. 

4.  Other  Reports 

There  are  also  a  limited  number  of 
other  reports  required  under  the 
proposed  standards.  Where  possible. 
subpart  R  is  structured  to  allow 
information  to  be  reported  in  the 
semiannual  (or  quarterly)  Periodic 
Report.  However,  in  a  few  cases,  it  is 
necessary  for  the  facility  to  provide 
information  to  the  regulatory  authority 
shortly  before  or  after  a  specific  event. 
For  example,  notification  before  a 
performance  test  or  a  storage  vessel 
inspection  is  required  to  allow  the 
regulatory  authority  the  opportunity  to 
have  an  observer  present  (as  specified  in 
the  proposed  General  Provisions).  This 
type  of  reporting  must  be  done 
separately  frtjm  the  Periodic  Reports 
because  some  situations  require  a 
shorter  term  resp<mse  from  the 
revievN-ing  authority. 

Reports  of  start  of  construction, 
anticipated  and  actual  startup  date^.  and 
modifications,  as  required  under  §  63.5 
and  §  63.9  of  the  proposed  General 
Provisions,  are  entered  into  the 
Agency's  Aerometric  Information 
Retrieval  System  (AIRS)  and  are  used  to 
determine  whether  emission  Umits  are 
being  met. 

Records  required  under  the  proposed 
standards  are  generally  required  to  be 
kept  for  5  years.  General  recordkeeping 


requirements  are  contained  in  the 
proposed  General  Provisions  imder 
§  63.10(b).  These  requirements  include 
records  of  malfunctions  and 
maintenance  performed  on  the  vapor 
processing  system  and  the  parameter 
monitoring  system.  At  bulk  gasoUne 
terminals,  vapor  tightness  (annual  test) 
documentation  for  each  gasoline  tank 
truck  and  railcar  using  the  terminal  is 
required.  Continuous  monitoring  data 
from  the  parameter  monitor  on  the 
vapor  processor  and  the  pressure 
monitor  on  the  vacuum  assist  vapor 
collection  system  will  provide  a  record 
of  continuous  compliance  with  the 
emission  standards.  Records  of  storage 
vessel  inspections,  operating  plans,  and 
other  details  of  controlled  storage 
vessels  at  terminals  and  pipeline 
stations  are  to  be  kept  as  specified  under 
§  60.115b.  Records  dociunenting  the 
LDAR  program  at  subject  facilities  must 
be  kept  in  accordance  with  §  60.486  (b) 
through  (j). 

H.  Selection  of  Compliance  Deadlines 

The  Agency  proposes  to  allow 
affected  sources  the  following  time 
periods  after  promulgation  for 
compliance,  as  provided  for  in  Clean 
Air  Act  section  112(i).  All  sources, 
whether  uncontrolled  or  having  in  place 
control  systems  or  measures  requiring 
upgrading  toTneet  the  new  standards, 
would  be  required  to  reach  full 
compliance  within  3  years  after 
promulgation  of  the  standards.  All 
sources  must  implement  an  LDAR 
program  as  soon  as  practical,  but  not 
later  than  180  days  after  promulgation 
of  this  rule.  These  compliance  deadlines 
allow  a  reasonable  time  for  replacement 
of  operating  equipment  at  existing 
sources,  for  construction  and 
installation  of  vapor  control  devices  and 
piping,  and  for  retrofit  of  storage  tanks. 

/.  Solicitation  of  Comments 

The  Administrator  welcomes 
comments  from  interested  persons  on 
any  aspect  of  the  proposed  standards, 
and  on  any  statement  in  the  preamble  or 
the  referenced  supporting  documents. 

The  proposed  standards  were 
developed  on  the  basis  of  information 
available.  The  Administrator  is 
specifically  requesting  factual 
information  that  may  support  either  the 
approach  taken  in  the  proposed 
standards  or  an  alternate  approach.  To 
receive  proper  consideration, 
documentation  or  data  should  be 
provided. 


VII.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  Section 
307(d)(5)  of  the  Act  Persons  wishing  to 
make  an  oral  presentation  on  the 
proposed  standards  for  gasoline 
distribution  should  contact  the  Agency 
at  the  address  given  in  the  ADDRESSES 
section  of  this  preamble.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  Docket  section 
address  given  in  the  ADDRESSES  section 
of  this  preamble,  and  should  refer  to 
Docket  No.  A-92-38. 

A  verbatim  transcript  of  the  hearing 
and  any  written  statements  will  be 
available  for  public  inspection  and 
copying  during  normal  working  hours  at 
the  Agency's  Air  Docket  Section  in 
Washington,  DC  (see  ADDRESSES  section 
of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  Agency  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  tJlow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  [Section  307(d)(7)(A)  of  the 
Act]. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  PR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubhc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
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or  loan  programs  or  the  rights  and 
obheations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined  to 
treat  this  action  as  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  docket  listed 
at  the  beginning  of  today's  notice  under 
ADDRESSES.  The  docket  is  available  for 
public  inspection  at  the  Agency's  Air 
Docket  Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 

D.  Papen\'ork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  the  Agency  (ICR  No. 
1659.01)  and  a  copy  may  be  obtained 
from  Ms.  Sandy  Farmer,  Information 
Policy  Branch,  Enviroimiental 
Protection  Agency,  401  M  St.,  SVV.. 
(2136).  Washington,  DC  20460  or  by 
calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  400  hours  per  respondent  for 
the  first  year  after  the  date  of 
promulgation  of  the  rule,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  cost  for  this 
additioaal  burden  per  respondent  is 
estimated  to  be  about  14,000  dollars 
during  the  first  year. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch, 
(2136),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  10460;  and  to  the  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  the  EPA."  The  final  rule  will 
respond  to  the  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 


a  proposed  regulation  would  have  a 
significant  economic  impact  on'a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  must  be 
prepared.  However,  regulatory 
alternatives  that  would  alleviate  the 
potential  impact  of  the  proposed 
standards  on  directly  affected 
companies  were  not  selected  because 
the  CAA  requires  all  facilities  that  are 
members  of  a  category  or  subcategory  of 
major  sources  to  meet,  at  a  minimum, 
the  requirements  of  the  MACT  floor. 

For  the  affected  industry  sectors,  the 
Small  Business  Administration's 
definition  of  small  business  is 
independently  ov^Tied  companiesKvith 
less  than  100  employees.  The  proposed 
standards  directly  impact  small 
companies  owning  gasoline  bulk 
terminals  and  pipeline  breakout 
stations.  Due  to  downstream  wholesale 
gasoline  price  increases,  the  proposed 
standards  would  indirectly  impact  small 
companies  owning  gasoUne  bulk  plants 
and  gasoline  service  stations. 

A  definitive  estimate  of  the  number  of 
small  businesses  that  would  be  directly 
and  indirectly  affected  by  the  proposed 
standards  could  not  be  feasibly  obtained 
because  of  the  lack  of  data  related  to  the 
extent  of  vertical  integration  in  the 
gasoline  distribution  chain.  However, 
the  EPA  believes  that  a  maximum  of  56 
percent  of  all  gasoline  bulk  terminals 
are  owned  by  small  companies. 
Potentially,  up  to  99  percent  of  the 
indirectly  affected  gasoline  bulk  plants 
and  service  stations  are  owned  by  small 
companies.  The  percentage  of  actual 
small  companies  in  these  sectors, 
especially  the  gasoline  bulk  terminal 
sector,  is  projected  to  be  much  smaller 
due  to  vertical  integration  with 
petroleum  refiners.  No  estimate  has 
been  made  of  the  percentage  of  pipeline 
breakout  stations  owned  by  small 
companies,  but  since  they  are  typically 
affiliated  with  petroleum  refiners,  the 
percentage  is  projected  to  be  small. 

A  preliminary  assessment  indicates 
that  the  proposed  regulations  would  not 
result  in  financial  impacts  that  would 
significantly  or  differentially  stress 
affected  small  companies.  The 
compliance  costs  for  all  but  the  smallest 
throughput  facilities  in  directly  affected 
industry  segments  are  a  minute  fraction 
of  production  costs  and  revenues.  Even 
so,  the  per  unit  compliance  cost 
differential  between  large  throughput 
and  small  throughput  facilities  are 
minor.  Small  facilities  are  likely  to  be 
serving  small  or  speciahzed  markets, 
which  makes  it  unlikely  that  the 
differential  in  unit  control  costs 
between  large  throughput  and  small 
throughput  facilities  will  seriously 
affect  the  competitive  position  of  small 


companies,  even  assuming  that  small 
companies  ov»m  small  facilities. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  small 
companies,  even  though  a  substantial 
number  of  small  companies  may  be 
affected. 

F.  Clean  Air  Act  Section  117 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  welcomes  comment  on 
all  aspects  of  the  proposed  regulation, 
including  health,  economic, 
technological,  or  other  aspects. 

G.  Regulatory  Re\iew 

In  accordance  v.-ith  Clean  Air  Act 
sections  112(d)(6)  and  112(f)(2).  this 
regulation  will  be  reviewed  within  8 
years  from  the  date  of  promulgation. 
This  review  may  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risk,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  reporting 
requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements.  Petroleum  bulk  stations 
and  terminals. 

Dated:  January  31,  1994. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I.  part  63  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  seq. 

2.  It  is  proposed  that  part  63  be 
amended  by  adding  subpart  R. 
consisting  of  §§  63.420-63.429,  to  read 
as  follows: 
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Subpart  R— National  Emissiof)  Standards 
for  Gaso«in«  OistributkMi  Facilities  {Bulk 
Gasoline  Terminals  and  Pipeline  Brealtout 
Stations) 

Sec 

63.420  Applicabilitj'. 

63.421  Definitions. 

63.422  Standards:  Loading  racks. 

63.423  Standardj:  Storage  vessels. 

63.424  Standards:  Equipment  lealcs. 

63.425  Test  methods  and  procedures. 

63.426  Alternative  means  of  emission 
limitation. 

63  427    Continuous  monitoring. 

63.428  Reporting  and  recordkeeping 

63.429  Delegation  of  authority. 

Subpart  R— National  Emission 
Standards  for  GasoUne  Distribution 
Facilities  (BuUc  Gasoline  Terminals  and 
Pipeline  Brealcout  Stations) 

§  63.420    AppltcabMlty. 

(a)  The  provisions  of  this  subpart 
apply  to  each  bulk  gasoline  terminal, 
except  those  facilities: 

(1)  For  which  the  result,  Et,  of  the 
following  equation  is  less  than  1 : 
Et=0.63(Tf)+0.19(Te)+0.092(Tes)+0.03 

(T,)+0.0012(V1+0.024(P)+KQ 
where; 
ET=inajor  source  applicability  factor  for 

bulk  gasoline  terminals,  Et>1  means 

bulk  gasoline  terminal  is  a  major 

source, 
TF=total  number  of  fixed-roof  gasoline 

storage  tanks, 
TE=total  number  of  external  floating  roof 

gasoline  storage  tanks  with  only 

primary  seals, 
TEs=total  number  of  external  floating 

roof  storage  tanks  with  primary  and 

secondary  seals, 
Ti=total  number  of  fixed-roof  gasoline 

storage  tanks  with  an  internal 

floating  roof, 
V=number  of  valves  in  gasoUne  service, 
P=number  of  pumps  in  gasoline  service. 
Q=gasoline  throughput  rate  (hters/day), 
K=3  18x10-6  for  bulk  gasohne  terminals 

with  imcontrolled  loading  racks  (no 

vapor  collection  and  processing 

systems),  OR 
K=(4.5  X  10-9)  (EF+70)  for  bulk  gasoline 

terminals  with  controlled  loading 

racks  (loading  racks  that  have  vapor 

collection  and  processing  systems 

installed  on  the  emission  stream), 

and 
EF=the  federally  enforceable  emission 

standard  for  the  vapor  processor 

(mg  of  total  organic  compounds  per 

liter  of  gasoline  loaded). 

or 

(2)  For  which  the  owner  or  operator 
has  documented  to  the  Administrator's 
satisfaction  that  the  bdUty  is  not  a 
major  source  as  defined  in  section 
112(a)(1)  of  the  Clean  Air  Act. 


(b).  The  provisions  of  this  subpart 
apply  to  each  pipeline  breakout  station, 
except  those  facilities: 

(1)  For  which  the  result,  Ep,  of  the 
following  equation  is  less  than  1 : 
Ep=2.4(Tf)+0.09(Te)+0.043(Tes)+0.027 

(T,)+0.0009(V)+0.009(P) 
where: 
Ep=major  source  applicability  factor  for 

pipeline  breakout  stations,  Ep>l 

means  pipeline  breakout  station  is  a 

major  source,  and 
the  definitions  for  Tf,  Te,  Tes.  Ti,  V,  and 
P  are  the  same  as  provided  in  paragraph 
(a)  of  this  section;  or 

(2)  For  which  the  owner  or  operator 
has  documented  to  the  Administrator's 
satisfaction  that  the  faciUty  is  not  a 
major  source  as  defined  in  section 
112(a)(1)  of  the  Act. 

(c)  'The  provisions  of  paragraphs 
(a)(1),  (a)(2),  (b)(1).  and  (b)(2)  of  this 
section,  do  not  apply  to  bulk  gasoline 
terminals  or  pipeline  breakout  stations 
located  within  a  contiguous  area  and 
under  common  control  of  a  petroleum 
refinery  if  the  petroleum  refinery  is  a 
major  source  under  section  112(a)(1)  of 
the  Act. 

(d)  The  owner  or  operator  of  a  bulk 
gasoline  terminal  or  pipeline  breakout 
station  subject  to  the  provisions  of  this 
subpart  that  is  also  subject  to  applicable 
provisions  of  40  CFR  part  60,  subparts 
K,  Ka.  Kb.  W,  XX.  and  GGG  of  this 
chapter,  or  40  CFR  part  61.  subparts  J 
and  V  of  this  chapter,  shall  comply  only 
with  the  provisions  in  each  subpart  that 
contain  the  most  stringent  control 
requirements  for  that  facility. 

§63.421    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Act;  in  subparts  A.  K. 
Ka.  Kb,  W,  XX,  and  GGG  of  part  60  of 
this  chapter;  in  subparts  A,  J,  and  V  of 
part  61  of  this  chapter;  or  in  subpart  A 
of  this  part  All  terms  defined  in  both 
subpart  A  of  part  60  of  this  chapter  and 
subpart  A  of  this  part  shall  have  the 
meaning  given  in  subpart  A  of  this  part. 
For  purposes  of  this  subpart,  definitions 
in  this  section  supersede  definitions  in 
other  parts  or  subparts. 

Controlled  loading  rack  means  a 
loading  rack  equipped  with  vapor 
collection  and  processing  systems  that 
reduce  displaced  vapor  emissions  to  no 
more  than  80  milligrams  of  total  organic 
compoimds  per  Uter  of  gasoline  loaded, 
as  measured  using  the  test  methods  and 
procedures  in  §  60.503  (a)  through  (c)  of 
this  chapter. 

Equipnient  means  each  valve,  pump, 
pressure  relief  device,  sampling 
connection  system,  open-ended  valve  or 
line,  and  flange  or  other  connector  in 


the  gasoUne  liquid  transfer  and  vapor 
collection  systems.  This  definition  also 
includes  the  entire  vapor  processing 
system  except  the  exhaust  port(s)  or 
stadi:(s). 

Gasoline  tank  tmck  means  a  delivery 
tank  truck  or  railcar  used  at  bulk 
gasoline  terminals  which  is  loading 
gasoline  or  which  has  loaded  gasoline 
on  the  immediately  previous  load. 

In  gasoline  service  means  that  a  piece 
of  equipment  is  used  in  a  system  that 
transfers  gasoline  or  gasoline  vapors. 

In  VHAP  service  or  In  VOC  senice 
means,  for  the  purposes  of  this  subpart, 
in  gasoline  service. 

Operating  parameter  value  means  an 
established  value  for  control  equipment 
or  operating  condition,  which,  if 
achieved  by  itself  or  combination  with 
one  or  more  other  operating  parameter 
values,  determines  that  and  owner  or 
operator  has  complied  with  an 
applicable  emission  limit  or  standard. 

Pipeline  breakout  station  means  a 
facility  along  a  pipeline  containing 
storage  vessels  used  to  temporarily  store 
gasoline  from  the  pipeline. 

Uncontrolled  loaaing  rack  means  a 
loading  rack  used  to  load  gasoline  tank 
trucks  that  is  not  a  controlled  loading 
rack. 

Vapor-tight  gasoline  tank  truck  means 
a  gasoline  tank  truck  which  has 
demonstrated  within  the  12  preceding 
months  that  its  product  deUvery  tank 
will  sustain  a  pressure  change  of  not 
more  than  750  pascals  (75  mm  of  water) 
within  5  minutes  after  it  is  pressurized 
to  4,500  pascals  (450  mm  of  water)  or 
evacuated  to  1,500  pascals  (150  mm  of 
water).  This  capability  is  to  be 
demonstrated  using  the  pressure  and 
vacuum  test  procedures  specified  in  40 
CFR  part  60  of  this  chapter,  appendix  A, 
Reference  Method  27. 

Volatile  organic  liquid  (VOL)  means, 
for  the  purposes  of  this  subpart, 
gasoline. 

§  63.422    Standards:  Loading  raci(s. 

(a)  Each  ovvTier  or  operator  of  loading 
racks  at  a  bulk  gasoline  terminal  subject 
to  the  provisions  of  this  subpart  shall 
comply  with  the  requirements  in 

§  60.502  of  40  CFR  part  60,  subpart  XX. 
of  this  chapter  except  for  paragraphs  (b) 
and  (c)  of  that  section.  For  purposes  of 
this  section,  the  term  "affected  facility" 
used  in  §  60.502  of  this  chapter  means 
the  loading  racks  that  load  gasoline  tank 
trucks  at  the  bulk  gasoline  terminals 
subject  to  the  provisions  of  this  subpart. 

(b)  Emissions  to  the  atmosphere  from 
the  loading  racks  and  the  vapor 
collection  and  processing  system  due  to 
the  loading  of  gasoline  tank  trucks  shall 
not  exceed  10  milligrams  of  total 
organic  compounds  per  liter  of  gasoline 
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loaded.  Each  owner  or  operator  shall 
comply  as  expeditiously  as  practicable, 
but  no  later  than  February  8, 1997  at 
e.xisting  facilities  and  upon  startup  for 
new  facilities. 

(c)  Owners  or  operators  of  new  bulk 
gasoline  terminals  shall  install  a  system 
at  the  loading  racks  used  to  load 
gasoline  tank  trucks  that  will  maintain 
a  vacuiun  in  each  gasoline  tank  truck 
during  loading.  The  system  shall  satisfy 
the  following  reauirements: 

(1)  During  loading,  a  continuous 
vacuum  shall  be  maintained  in  the 
vapor  collection  system  as  measured  no 
more  than  0.3  meter  from  the  interface 
between  the  vapor  collection  system 
coupler  and  the  gasoline  tank  truck 
vapor  collection  adapter;  and 

(2)  An  interlock  system  shall  prevent 
loading  from  beginning  until  a  vacuum 
has  been  achieved,  and  shall  shut  down 
the  loading  process  if  the  vacuum  is 
lost. 

§  63.423    Standards:  Storage  vessels. 

The  owner  or  operator  of  each  storage 
vessel  greater  than  or  equal  to  75  cubic 
meters  used  to  store  gasoline  shall  equip 
each  storage  vessel  according  to  the 
requirements  in  §  60.112b(a)(l)  through 
(4)  of  this  chapter.  At  new  bulk  gasoline 
terminals  and  pipeline  breakout 
stations,  compliance  shall  be  achieved 
upon  startup.  Existing  bulk  gasoline 
terminals  and  pipeline  breakout  stations 
shall  be  in  compliance  as  expeditiously 
as  practicable,  but  no  later  than 
February  8, 1997 

§  63.424    Standards:  Equipment  leaks. 

(a)  Each  owmer  or  operator  of  a  new 
bulk  gasoline  terminal  or  new  pipeline 
breakout  station  subject  to  the 
provisions  of  this  subpart  shall  comply 
with  the  requirements  of  §  GO. 482-1  to 
60.482-10  of  this  chapter,  except  as 
specified  in  paragraph  (c)  of  this 
section.  At  new  bulk  gasoline  terminals 
and  pipeline  breakout  stations,  initial 
compUance  shall  be  achieved  upon 
startup. 

(b)  Each  owner  or  operator  of  an 
existing  bulk  gasoline  terminal  or 
pipeline  breakout  station  subject  to  the 
provisions  of  this  subpart  shall: 

(1)  monitor  pump  seals  in  accordance 
with  §  60.482-2  of  this  chapter,  except 
the  frequency  of  monitoring  specified  in 
§  60.482-2(a)(l)  of  this  chapter  shall  be 
on  a  quarterly  basis:  and 

(2)  monitor  valves  in  accordance  with 
§60.482-7  of  this  chapter,  except  the 
frequency  of  initial  monitoring  specified 

nn  §  60.482-7(a)  of  this  chapter  shall  be 
on  a  quarterly  basis.  The  provisions  of 
§^.482-7(c)  of  this  chapter  do  not 
apply.  At  existing  bulk  gasoline 
terminals  or  pipeline  breakout  stations, 


initial  compliance  shall  be  achieved  as 
expeditiously  as  practicable,  but  no  later 
than  August  8. 1994. 

(c)  An  owner  or  operator  may  elect  to 
comply  with  the  alternative  standards 
for  valves  in  §  60.483-1  and  §  60.483-2 
of  this  chapter. 

(d)  Owners  or  operators  of  bulk 
gasoline  terminals  and  pipeline 
breakout  stations  subject  to  the 
provisions  of  this  subpart  shall  not 
cause  or  allow  gasoline  to  be  spilled, 
discarded  in  sewers,  stored  in  open 
containers,  or  handled  in  any  other 
maimer  that  would  result  in  vapor 
release  to  the  atmosphere. 

§  63.425    Test  methods  and  procedures. 

(a)  Each  owner  or  operator  subject  to 
the  emission  standard  for  loading  racks 
in  §  63.422(b)  shall  conduct  a 
performance  test  on  the  vapor 
processing  system  according  to  the  test 
methods  and  procedures  in  §  60.503  of 
this  chapter,  except  a  reading  of  500 
ppm  shall  be  used  to  determine  the 
level  of  leaks  under  §  60.503(b)  of  this 
chapter  to  be  repaired.  If  a  flare  is  used 
to  control  loading  rack  emissions,  and 
emissions  from  this  device  cannot  be 
measured  using  these  methods  and 
procedures,  the  provisions  of  §  63.11(b) 
shall  apply. 

(b)  For  each  performance  test 
conducted  imder  paragraph  (a)  of  this 
section,  a  monitored  operating 
parameter  value  for  the  vapor 
processing  system  shall  be  determined 
using  the  following  procedure: 

(1)  During  the  penormance  test, 
continuously  record  the  appropriate 
operating  parameter  as  determined 
under  §  63.427(a); 

(2)  The  monitored  operating 
parameter  value  is  the  average  of  values 
recorded  during  loadings  of  gasoline 
tank  trucks  that  occur  during 
performance  test  period  in  which  the 
source  has  demonstrated  compliance 
with  the  emission  standard. 

(c)  For  performance  tests  performed 
after  the  initial  test,  the  owner  or 
operator  shall  document  the  reasons  for 
any  change  in  the  value  for  the 
operating  parameter  since  the  previous 
performance  test. 

(d)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  or  pipeline  breakout 
station  subject  to  the  equipment  leak 
provisions  of  §  63.424  (a),  (b),  or  (c) 
shall  comply  with  the  test  methods  and 
procedures  in  §  60.485  (b)  through  (g)  of 
this  chapter. 

(e)  The  owrner  or  operator  of  each 
storage  vessel  subject  to  the  provisions 
of  §  63.423  shall  comply  with  the  testing 
requirements  in  §  60.1 13b  of  this 
chapter,  and  with  the  requirements  in 
paragraph  (b)  of  this  section  when 


electing  to  comply  with  §60.112b(a)(3) 
of  this  chapter. 

§  63.426    Alternative  nteans  of  emission 
limitation. 

(a)  For  determining  the  acceptability 
of  alternative  means  of  emission 
limitation  for  storage  vessels  under 

§  63.423,  the  provisions  of  §  60.114b  of 
this  chapter  apply. 

(b)  For  determining  the  acceptability 
of  alternative  means  of  emission 
limitation  for  equipment  leaks  under 

§  63.424,  the  provisions  of  §  60.484  of 
this  chapter  apply. 

§63.427    Continuous  monitoring. 

(a)  Each  ov\Tier  or  operator  of  a  bulk 
gasoline  terminal  subject  to  the 
provisions  of  this  subpart  shall  install, 
calibrate,  certify,  operate,  and  maintain, 
according  to  the  manufacturer's 
specifications,  the  monitoring 
equipment  specified  in  paragraph  (a)(1). 
(a)(2).  (a)(3).  or  (a)(4)  of  this  section,  as 
appropriate.  All  monitoring  equipment 
shall  be  equipped  with  a  continuous 
recorder  for  continuously  recording  and 
calculating  6  hour  average  values  of  the 
information  required  in  this  paragraph. 

(1)  Where  a  carbon  adsorption  system 
is  used,  an  organic  concentration 
monitoring  device  shall  be  installed  in 
the  exhaust  air  stream. 

(2)  Where  a  refrigeration  condenser 
system  is  used,  a  temp>erature 
monitoring  device  shall  be  installed 
immediately  downstream  from  the 
outlet  to  the  condenser  section. 
Alternatively,  an  organic  concentration 
monitoring  device  may  be  installed  in 
the  exhaust  air  stream. 

(3)  Where  a  thennal  oxidation  system 
is  used,  a  temperature  monitoring 
device  shall  be  installed  in  the  firebox 
or  in  the  ductwork  immediately 
downstream  from  the  firebox  in  a 
position  before  any  substantial  heat 
exchange  occurs. 

(4)  Where  a  flare  is  used,  a  heat- 
sensing  device,  such  as  an  ultraviolet 
beam  sensor  or  a  thermocouple,  shall  be 
installed  in  proximity  to  the  pilot  light 
to  indicate  the  presence  of  a  flame. 

(5)  Monitoring  an  alternative 
operating  parameter  other  than  those 
listed  this  paragraph  shall  be  allowed 
upon  demonstrating  to  the 
Administrator's  satisfaction  that  the 
alternative  parameter  provides 
continuous  compliance  with 

§  63.422(b). 

(b)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  subject  to  the 
provisions  of  this  subpart  shall  operate 
the  vapor  processor  in  a  manner  not  to 
exceed  the  operating  parameter  value  at 
§  63.427(a)  (1)  and  (2).  or  below  the 
operating  parameter  value  at 
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§  63.427(a)(3),  and  established  using  the 
procedure  in  §  63.425(b).  In  cases  where 
an  alternative  pursuant  to  §  63.427(a)(5) 
is  approved,  each  owner  or  operator 
shall  operate  the  vapor  processor  in  a 
manner  not  to  exceed  or  not  to 
maintain,  as  appropriate,  the  alternative 
operating  parameter  value.  Operation  of 
the  vapor  processor  in  a  manner 
exceeding  or  below  the  appropriate 
operating  parameter  value,  as  specified 
above,  shall  constitute  violation  of  the 
emission  lim.it  in  §  63.422(b). 

(c)  Owners  and  operators  subject  to 
the  provisions  of  §63. 422(c)  shall 
continuously  monitor  the  pressure 
achieved  in  each  gasoline  tank  truck 
during  loading  to  ensure  no 
exceedences  in  maintaining  a  negative 
pressure. 

(d)  Owners  and  operators  of  storage 
vessels  subject  to  the  provisions  of 

§  63.423  shall  comply  with  the 
monitoring  requirements  in  §  60.116b  of 
this  chapter,  and  in  paragraph  (a)  of  this 
section  when  electing  to  comply  with 
§60.112b(a)(3)  of  this  chapter. 

§  63.428    Reporting  and  recordKeeping. 

(a)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  or  pipeline  breakout 
station  subject  to  the  provisions  of  this 
subpart  shall  comply  with  the  general 
recordkeeping  and  reporting 
requirements  of  §  63.10. 

(d)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  subject  to  the 
provisions  of  this  subpart  shall  keep 
records  and  furnish  reports  as  specified 
in  §  60.505  (a)  and  (b)  of  this  chapter. 

(c)  Each  owmer  or  operator  of  a  bulk 
gasoline  terminal  subject  to  the 
provisions  of  this  subpart  shall: 

(1)  Keep  an  up-to-date,  readily 
accessible  record  of  the  continuous 
monitoring  data  values  and  the 
calculated  6  hour  rolling  average  values 
required  under  §  63.427(a); 

(2)  Include  the  performance  test  data 
specified  in  §  63.425(b)  in  the 
Notification  of  Compliance  Status  report 
required  under  §  63.9(h)  of  the  General 
Provisions;  and 

(3)  Record  and  report  the  following 
information  when  using  a  flare  to 
comply  with  §  63.422(b): 

(i)  Flare  design  (i.e.,  steam-assisted, 
air-assisted,  or  non-assisted);  and 


(ii)  All  visible  emissions  readings, 
heat  content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required 
under  §  63.425(a). 

(d)  If  an  owner  or  operator  requests 
approval  to  use  a  vapor  processing 
system  or  monitor  a  parameter  other 
than  those  specified  in  §  63.427(a),  the 
owner  or  operator  shall  submit  a 
description  of  plaimed  reporting  and 
recordkeeping  procedures.  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
permit  application. 

(e)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  subject  to  the 
provisions  of  this  subpart  shall  submit 
to  the  Administrator  a  quarterly  report 
of  exceedences  or  failures  to  maintain, 
as  appropriate,  the  monitored  operating 
parameter  value  required  under  §  63.427 
(a)  and  (b).  Owners  and  operators  of 
new  bulk  gasoline  terminals  subject  to 
provisions  of  this  subpart  shall  submit 
to  the  Administrator  a  quarterly  report 
of  all  instances  in  which  a  vacuum  are 
not  maintained  in  a  gasoline  tank  truck 
during  loading.  These  quarterly  reports 
shall  contain  die  monitored  operating 
parameter  value  readings  for  the  days  on 
which  exceedences  or  failures  to 
maintain  have  occurred,  and  a 
description  and  timing  of  the  steps 
taken  to  repair  or  perform  maintenance 
on  the  vapor  collection  system  or 
parameter  monitoring  system.  A  report 
is  not  required  for  those  quarters  where 
there  were  no  exceedences  or  failures  to 
maintain,  as  appropriate,  the  operating 
parameter  and  no  instances  in  which  a 
vacuum  was  not  maintained. 

(f)  Owners  and  operators  complying 
with  §  63.427(a)  shall  maintain  a  record 
of  the  monitored  operating  parameter 
data  at  the  facility  for  5  years.  This 
record  shall  indicate  the  time  intervals 
during  which  loadings  of  gasoline  tank 
trucks  have  occurred  or,  alternatively, 
shall  record  the  operating  parameter 
only  during  such  loadings.  The  date  and 
time  of  day  shall  also  be  indicated  on 
this  record. 

(g)  Owners  and  operators  complying 
with  §  63.427(c)  shall  maintain  a  record 


of  the  gasoline  tank  truck  pressure  data 
at  the  facility  for  5  years. 

(h)  Each  owner  or  operator  of  storage 
vessels  subject  to  the  provisions  of  this 
subpart  shall  keep  records  for  5  years 
and  furnish  reports  as  specified  in 
§  60.115b  of  this  chapter. 

(i)  Each  owner  or  operator  of 
equipment  subject  to  the  provisions  of 
this  subpart  shall  keep  records  as 
specified  in  §60.486  (b)  through  (j)  of 
this  chapter,  and  shall  furnish  reports  as 
specified  in  §60.487  of  this  chapter. 

(j)  The  reports  required  imder  all 
paragraphs  of  this  section  shall  be 
consolidated  into  a  Periodic  Report  and 
submitted  to  the  Administrator  on  a 
semiannual  basis.  The  additional 
Periodic  Reports  required  under 
paragraph  (e)  of  this  section  that  fall 
between  the  semiannual  reports  shall  be 
submitted  separately.  Each  owner  or 
operator  shall  certify  in  the  Periodic 
Report  that  no  excess  emissions 
occurred  during  the  quarters  in  which 
no  excess  report  was  filed  under 
paragraph  (e)  of  this  section. 

(k)  The  Administrator  may  request 
more  frequent  reporting  of  monitored 
operating  parameter  data  if: 

(1)  Monitored  parameter  values 
demonstrating  the  source  is  out  of 
compliance  more  than  1  percent  of  the 
operating  days  in  the  previous  reporting 
period,  or 

(2)  The  monitoring  system  is  out  of 
service  more  than  5  percent  of  the 
operating  time  in  the  previous  reporting 
period. 

After  1  year  of  more  frequent  reporting, 
the  owner  or  operator  may  request  a 
return  to  quarterly  reporting. 

§  63.429    Delegation  o(  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act.  the  authority 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  The  authority  conferred  in 
§63.426,  and  §  63.127(a)(5)  will  not  be 
delegated  to  any  S:ate. 

[FR  Doc.  94-2695  Filed  2-7-94:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

United  States-Canada  Free  Trade 
Agreement  Amendments  to  Rules  of 
Procedure  for  Article  1904  Binational 
Panel  Reviews 

AGENCY:  United  States-Canada  Free 
Trade  Agreement,  Binational 
Secretariat.  United  States  Section. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Amendments  to  rules  of 
procedure  for  Article  1904  Binational 
Panel  Reviews. 

SUMMARY:  Canada  and  the  United  States 
have  amended  the  rules  of  procedure  for 
Article  1904  binational  panel  reviews. 
These  amendments  are  intended  to 
improve  the  panel  review  process  under 
Chapter  Nineteen  of  the  United  States- 
Canada  Free  Trade  Agreement  in  order 
to  increase  its  efficiency  and 
effectiveness. 

EFFECTIVE  DATE:  February  8. 1994.  The 
Rules  of  Procedure,  herewithin,  apply  to 
all  panel  proceedings  under  the  United 
States-Canada  Free  Trade  Agreement 
("Agreement")  commenced  on  or  after, 
or  pending  on.  the  effective  date,  except 
that  these  Rules  of  Procediire  shall  not 
apply  to  the  extent  that  in  the  opinion 
of  the  panel  their  application  in  a 
particular  panel  proceeding  pending  on 
the  effective  date  would  be 
impracticable  or  would  be  prejudicial  to 
a  participant,  in  which  event  the  panel 
may  apply  the  former  procedure  or  such 
other  procedure  not  inconsistent  with 
the  Agreement. 

Specifically,  these  Rules  of  Procedure 
govern  panel  review  of  any  final 
determination  published  or,  in  the  case 
of  a  determination  that  is  not  published, 
for  which  notice  is  received  prior  to 
January  1, 1994,  the  date  of  entry  into 
force  of  the  North  American  Free  Trade 
Agreement  ("NAFTA").  In  the  event 
that  either  Canada  or  the  United  States 
withdraws  from  the  NAFTA,  the 
Agreement  would  revive  between  them 
and  these  Rules  of  Procedure  again 
would  apply. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
B.  Koteen.  Senior  Attorney.  Stacy  J. 
Ettinger,  Attorney- Advisor,  or  Terrence 
J.  McCartin,  Attorney-Advisor,  Office  of 
the  Chief  Counsel  for  Import 
Administration,  room  8-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone;  (202)  482-0836. 
(202) 482-4618,  and  (202) 482-5031. 
respectively.  For  procedural  matters 
involving  cases  under  panel  review, 
contact  James  R.  Holbein,  United  States 


Secretary,  Binational  Secretariat,  room 
2061,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-5438. 

SUPPLEMENTARY  INFORMATION: 

Background 

Chapter  Nineteen  of  tlie  United 
States-Canada  Free  Trade  Agreement 
("Agreement")  establishes  a  mechanism 
for  replacing  judicial  review  of  final 
antidumping  and  countervailing  duty 
determinations  involving  imports  from 
Canada  or  the  United  States  with  review 
by  independent  binational  panels.  If 
requested,  these  panels  will 
expeditiously  review  final 
determinations  to  determine  whether 
they  are  consistent  with  the 
antidumping  or  coimtervailing  duty  law 
of  the  importing  coimtry.  Title  FV  of  the 
United  States-Canada  Free  Trade 
Agreement  Implementation  Agreement 
Act  of  1988.  Public  Law  No.  100-449. 
102  Stat.  1851  (1988)  amends  United 
States  law  to  implement  Chapter 
Nineteen  of  the  Agreement. 

The  Article  1904  Panel  Rules  are 
intended  to  give  effect  to  the  panel 
review  provisions  of  Chapter  Nineteen 
of  the  Agreement  by  setting  forth  the 
procedures  for  commencing,  conducting 
and  completing  panel  reviews. 
Originally  published  on  December  30, 
1988  (53  FR  53212),  the  rules  became 
effective  on  January  1. 1989,  the  date  the 
Agreement  entered  into  force.  As  a 
result  of  negotiations  between  the 
United  States  and  Canada  and.  taking 
into  account  comments  received  from 
panehsts  and  counsel  for  participants  in 
panel  reviews,  the  rules  have  been 
amended  twice  (54  FR  53165.  Dec.  27. 
1989;  and  57  FR  26698.  June  15. 1992). 
The  further  amendments  to  the  Article 
1 904  Panel  Rules  contained  in  this 
notice  are  the  result  of  negotiations 
between  the  United  States  and  Canada 
prompted  by  the  desire  to  modify 
certain  procedures  in  the  Article  1904 
Panel  Rules.  Consequently,  these 
amendments  improve  the  panel  review 
process. 

A  summary  of  the  amendments  to  the 
Article  1904  Panel  Rules  is  contained  in 
the  following  section-by-section 
analysis.  Amendments  involving 
typographical  errors,  conected  cross- 
referencing,  minor  ministerial 
corrections,  and  any  other  changes  not 
explained  below,  are  considered 
drafting  clarifications  and  have  no 
substantive  significance. 

Preamble 

The  Preamble  has  been  amended  to 
incorporate  the  amendments  contained 


herein  into  the  legislative  history  of  the 
Article  1904  Panel  Rules. 

Rule  lA 

Rule  lA  has  been  added  in  view  of 
the  entry  into  force  of  the  North 
American  Free  Trade  Agreement 
("NAFTA")  and  in  light  of  the 
possibility  that  a  Party  may  withdraw 
from  NAFTA.  The  Article  1904  Panel 
Rules  govern  panel  review  of  any  final 
determination  published  or,  in  the  case 
of  a  determination  that  is  not  published, 
for  which  notice  is  received,  prior  to  the 
entry  into  force  of  the  NAFTA.  If  either 
Canada  or  the  United  States  were  to 
withdraw  from  the  NAFTA,  the 
Agreement  would  revive  between  them 
and  these  rules  again  would  apply. 

Rule  2 

Rule  2  has  been  amended  by  deleting 
the  provision  that  the  Article  1904  Panel 
Rules  shall  not  be  construed  to  extend 
or  limit  the  jurisdiction  of  the  panels. 
This  provision  is  inconsistent  with  rule 
7.  As  amended,  the  final  sentence  of 
rule  2  clarifies  that  the  Agreement 
prevails  where  there  is  an  inconsistency 
or  ambiguity  between  the  Article  1 904 
Panel  Rules  and  the  Agreement. 

Rule  2 A 

Rule  2A  has  been  added  to  provide 
that  these  amendments  to  the  niles  shall 
not  apply  to  any  panel  proceeding 
pending  on  January  1. 1994  where,  in 
the  opinion  of  the  panel,  their 
application  would  be  impracticable  or 
would  be  prejudicial  to  a  participant. 

Rule  3 

The  definition  of  "Disclosure 
Undertaking"  has  been  added  to 
eliminate  the  need  to  refer  to  the  form 
of  the  undertaking  in  the  body  of  the 
Article  1904  Panel  Rules  or  in  an 
attached  schedule. 

The  definition  of  "investigating 
authority"  has  been  amended  to  include 
a  delegation  of  power  by  the  competent 
investigating  authority  in  matters 
regarding  the  issuance,  amendment, 
modification  and  revocation  of 
Disclosure  Orders  and  Protective 
Orders. 

The  definition  of  "Protective  Order 
Application"  has  been  added  to 
eliminate  the  need  to  refer  to  the  form 
of  the  application  in  the  body  of  the 
Article  1904  Panel  Rules  or  in  an 
attached  schedule. 

The  definition  of  "service  address" 
has  been  rephrased  to  clarify  that  an 
address,  rather  than  a  facsimile  number, 
is  the  principal  service  address. 

The  definition  of  "sendee  list"  with 
respect  to  a  panel  review  where  the  final 
determination  was  made  in  Canada  has 
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been  amended  to  clarify  that  the  panel 
review  process  is  restricted  to  goods  of 
the  United  States. 

Rule  15 

Subrule  15(a)  has  been  amended  to 
ensure  that  a  document  containing 
proprietaiy  or  privileged  information 
filed  with  the  responsible  Secretariat  is 
treated  in  accordance  with  the  terms  of 
an  applicable  Disclosure  Order  or 
Protective  Order. 

Rule  22 

In  subrule  22(1).  the  cross-reference  to 
rule  52  has  been  deleted  because  a 
person  now  must  file  w,ith  the 
responsible  Secretariat  one  original  and 
eight  copies  of  a  Disclosure  Order  or 
Protective  Order,  or  any  amendment  or 
modification  thereto,  or  notice  of 
revocation  thereof.  The  cross-reference 
to  subrule  75(2)(a)  was  added  because 
only  one  copy  of  a  supplementary 
remand  record  must  be  filed. 

Rule  23 

Rule  23  has  been  amended  to  clarify 
the  responsibilities  of  the  responsible 
Secretary  for  the  service  of  documents. 
Under  subrule  (a),  the  responsible 
Secretary  is  no  longer  required  to  serve 
Complaints  other  than  on  the  Parties. 
Now,  a  complainant  is  required  under 
subrule  24(5)  tb  serve  a  Complaint  on 
the  investigating  authority  and  on  all 
persons  on  the  service  list. 

Subrule  23(c)  has  been  amended  so 
that  the  responsible  Secretary  serves 
Notices  of  Appearance  only  on  the 
participants. 

Subrule  23(d)  has  been  amended  to 
require  that  the  responsible  Secretary 
serve  participants  only  with  those 
Disclosure  Cfrders  and  Protective 
Orders,  any  amendments  or 
modifications  thereto,  and  notices  of 
revocation  thereof  granted  to  panelists, 
court  reporters  or  translators.  Now. 
subrule  24(1)  provides  that  participants 
must  serve  their  own  Disclosure  Orders 
and  Protective  Orders,  any  amendments 
or  modifications  thereto,  and  notices  of 
revocation  thereof.  Subrule  23(d)  also 
has  been  amended  to  require  that  the 
responsible  Secretary  serve  participants 
with  Notices  of  Final  Panel  Action. 

Rule  24 

Subrule  24(1)  has  been  amended  to 
add  supplementary  remand  records  to 
the  list  of  documents  exempt  from  the 
ser\'ice  requirements  of  subrule  (1). 
Subrule  (5)  has  been  added  to  provide 
that  a  complainant,  and  not  the 
responsible  Secretary,  is  required  to 
serve  a  Complaint  on  the  investigating 
authority  and  on  all  persons  listeid  on 
the  service  list. 


Rule  33 

Subrule  33<l)(a)  has  been  amended  to 
conform  with  the  statutory  requirement 
that  a  party  provide  timely  notice  of  its 
intent  to  commence  judicial  review  in 
cases  involving  Canadian  merchandise. 
19  U.S.C.  1516a(g)(3)(B).  An  interested 
person  who  intends  to  commence 
judicial  review  of  a  final  determination 
made  in  the  United  States  must  serve  a 
Notice  of  Intent  to  Commence  Judicial 
Review  on  both  Secretaries,  the 
investigating  authority,  and  all  persons 
listed  on  the  service  list  within  20  days 
of  the  date  the  final  determination  was 
published  in  the  Federal  Register,  or 
within  20  days  of  the  date  on  which 
notice  of  the  final  determination  was 
received  by  the  other  Party  if  the  final 
determination  was  not  published  in  the 
Federal  Register. 

Rule  35 

Subrule  35(l)(c)(ii)  has  been  amended 
to  clarify  that  any  person  who  does  not 
file  a  Complaint  but  intends  to 
participate  in  the  panel  review  must  file 
a  Notice  of  Appearance. 

Rule  36 

Rule  36.  which  provided  for  joint 
panel  review  of  final  determinations  of 
dumping  or  subsidization  with  final 
determinations  of  affirmative  injury,  has 
been  removed  because  the  procedure 
had  never  been  applied  successfully  in 
any  panel  review. 

Rule  37 

Rule  37  requires  joint  panel  review 
where  a  final  affirmative  antidumping 
or  countervailing  duty  determination  for 
a  particular  good  and  a  final  negative 
injur>'  determination  for  that  same  good 
are  both  subject  to  a  request  for  panel 
review. 

Rule  38 

Rule  38,  which  provides  for  the 
applicable  periods  in  joint  panel 
reviews,  has  been  amended  to  account 
for  the  removal  of  rule  36,  to  clarify  the 
event  triggering  the  time  period  fixed  for 
joint  panel  review  pursuant  to  rule  37 
and  to  provide,  on  motion,  for  the 
possibility  of  alternative  time  periods 
for  final  antidumping  or  countervailing 
duty  determinations  subject  to  joint 
panel  review. 

Subrule  38(1)  provides  that  in  a  joint 
panel  review  pursuant  to  rule  37,  the 
time  period  fixed  for  review  of  the  final 
negative  injury  determination  applies  to 
both  panel  reviews.  This  subrule  has 
been  amended  to  specify  that  the  time 
period  fixed  for  a  joint  panel  review 
commences  uith  the  date  fixed  for  filing 
briefs  under  rule  60. 


Subrule  38(2)  now  incorporates  the 
substance  of  former  subrule  38(3)  and 
provides  that  in  a  joint  panel  review,  the 
decision  on  the  final  negative  injury 
determination  will  be  issued  first, 
unless  the  panel  orders  a  different 
timetable.  Subrule  38(2)  also  provides 
that  where  there  is  a  Determination  on 
Remand  and  where  that  Determination 
on  Remand  is  affirmative,  the  panel  will 
then  issue  its  decision  on  the  final 
antidumping  or  countervailing  duty 
determination. 

Subrule  38(3)  has  been  added  to  allow 
participants  to  bring  a  motion 
requesting  that  alternate  time  periods  be 
fixed  for  review  of  the  final 
antidumping  or  countervailing  duty 
determination.  Subrule  38(4)  has  been 
added  to  specify  the  time  period  fixed 
for  filing  such  a  motion.  Subrule  38(5) 
has  been  added  to  provide  that  where  a 
panel  has  not  issued  a  ruling  on  such  a 
motion  within  30  days  or  has  not 
otherwise  ordered,  the  motion  is 
deemed  denied  and  the  timing  set  out 
in  subrules  38(1)  and  (2)  applies. 

Rule  39 

Subrule  39(1)  has  been  amended  to 
require  that,  in  addition  to  filing  the 
Complaint  with  the  responsible 
Secretary,  the  complainant  is  now 
required  ser\'e  the  Complaint  on  the 
investigating  authority  and  on  all 
persons  listed  on  the  service  list. 

Subrule  (4)  has  been  amended  to 
indicate  that  the  time  period  for  filing 
an  amended  Complaint  is  mandatory. 

The  substance  of  subrule  (5)  has  been 
split  into  subrules  (5)  and  (6)  for  greater 
clarity.  Subrule  (5)  addresses  the  period 
within  which  an  amended  Complaint 
may  be  filed  out  of  time.  Subrule  (6)  sets 
out  the  procedure  for  seeking  leave  to 
file  an  amended  Complaint. 

Rule  40 

Subrule  40(l)(c)  has  been  amended  to 
clarify  the  reasons  for  which  a  Notice  of 
Appearance  may  be  filed.  Subrule  (2) 
has  been  amended  to  reflect  the 
amendments  made  consequentially  to 
subrule  (l)(c).  K 

Rule  41  ? 

Rule  41  has  been  amended  to 
streamline  the  procedures  for  filing  and 
service  of  the  record  for  review.  Subrule 
(1)  has  been  amended  to  remove  the 
requirement  that  a  Etesignation  of 
Record  be  filed  and  to  extend  the  time 
period  for  filing  an  Index  to  15  days 
after  the  deadline  for  filing  Notices  of 
Appearance.  Consequently,  the 
investigating  authority  is  now  required 
to  file  the  following  documents  with  the 
responsible  Secretariat  within  15  days 
after  the  expiration  of  the  time  period 
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ivxed  for  filinc  a  Notice  of  Appearance 
nine  copir?  oi  the  final  detemi. nation, 
two  copies  of  an  Index,  and  two  copies 
of  the  adreiaistrative  record  As  well, 
the  investigating  authority  is  now 
required  tc  sen^e  a  copy  of  the  Index  on 
all  participant?. 

New  suorule  (4)  addresses  the  fihng  of 
privileged  infonnation  and  has  been 
ainended  to  provide  thai  the 
investigating  authority  may  waive  its 
privilege  and  voluntarily  file  privileged 
information  Jn  a  panel  review 

R-Jf  43 

Rule  43  has  been  arcended 
ccnsequer.tialiy  to  the  amendner.is  to 
Rile  4 1.  Rule  43,  which  addressed  the 
filing  of  a  j.«ortion  of  the  admuiisL-ative 
record,  has  been  removed  because  rule 
41  now  requires  that  two  cosiplete 
copies  of  the  record  are  to  be  f.Ied  wi:h 
the  responsible  fecretary. 

F.uJe  45 

Rule  45  has  b^«n  amended  tc  clarify 
that  af  sistants  to  panelists  are  covered 
by  the  Code  of  Conduct  and  to  specify 
that  a  participarit  is  required  to  notify 
the  responsible  Secretary,  not  the 
Parties,  of  an  alleged  violation  of  the 
Code  of  Conduct  by  a  panebst  or  an 
es?istant.  The  responsible  Secretary  is 
new  required  to  notify  the  other 
Secretary  and  the  Parties  of  the 
allegations.  This  reflects  prtXKdures 
developed  by  the  governments  for 
appropriate  handling  of  sucji 
a'legations. 

RuJe^a 

Subrulc  4811))  has  been  amended  to 
hmit  hlings  of  Disclosure  Undertakings 
and  Protective  Order  Applications  with 
the  Secretary  to  one  original  and  any 
additional  copies  that  the  investigating 
authority  requires.  Because  the 
definitions  of  Disclosure  Undertaking 
and  Protective  Order  Application  have 
been  revised  to  indicate  that  the  forms 
are  available  from  the  investigating 
authority,  there  is  no  longer  a  need  for 
Schedu;o5  A  or  B. 

Bute  51 

Subruie  51  (2)  has  been  ^mended  to 
clarify  that  the  panel  may  consider  not 
only  whether  the  terms  of  a  Disclosure 
Order  or  Protective  Order  should  be 
modified,  but  also  whether  they  should 
be  amended. 

Subrule  51(3)  has  been  amended  to 
clanfy  the  powers  of  a  pan^-I  ivhere  a 
final  determination  is  made  in  the 
United  States  and  the  competent 
investigating  authority  fails  to  comply 
with  a  panel  notification  to  issue  or 
modify  a  Disclosure  Order  or  Protective 
Order.  If  the  panel  disagrees  with  the 


investigating  authority's  handling  of  a 
Disclosure  Undertaking  or  Protective 
Order  Application,  the  only  sanction  il 
can  take  is  agamst  the  investigating 
authority.  The  sanction  cannot  be 
detiimental  to  the  Interests  of  the  othei 
participants  in  the  panel  review 

Rule  52 

Subrule  52(2)  has  been  anietded  to 
pro^-ide  that  where  a  Disclosure  Order 
or  Protective  Order  is  amended, 
raodlf.ed  or  revoked,  the  competent 
investigbting  authority  shall  provide  the 
responsible  Secretariat  with  a  copy  of 
the  amendment,  aodif5.-3tion  or  Nctice 
cf  Revocation. 

HuJe53 

Rule  53  has  been  removed  becs'jse  it 
was  redundant  and  did  not  accurately 
reflect  current  practice. 

Rule  55 

Subrules  55(3)  and  55(5)  have  been 
amended  to  ensure  that,  where  the 
competent  investicating  authority  files 
with  the  responsible  Secretary  a 
document  under  seal,  the  two  panelists 
delegated  to  examine  the  document 
have  a.n  obligation  to  do  so. 

Rule  56 

Subrule  56(a)  has  been  amended  to 
make  clear  that  members  of  the 
Secretariat  staff  and  others  are  eligible 
to  receive  access  to  documents 
disclosed  pursuant  to  rule  55  and  to 
provide  that  members  of  any  future 
Extraordinary  Challenge  Cfmmitlee  end 
their  assistants  may  have  access  to  these 
docujnents,  if  necessary. 

The  substance  of  subrule  (b)  has  been 
removed  to  subrule  (c).  New  subrule  (b) 
has  been  added  to  specify  the  procedure 
by  which  a  panel  identifies  who  is 
entitled  to  access  to  a  document 
containing  privileged  information 

Rule  59 

Subrules  59  (l)(b)  and  (2}(b)  have 
been  amended  to  allow  the  filing  of 
pleadings  containing  non-prt>prietary 
and  non-privileged  information  no  later 
than  one  day  after  the  filing  of  pleadings 
containing  the  proprietary  or  privileged 
information. 

The  cross-referencing  in  submie  60(1) 
has  been  revised  to  account  for  the 
merging  of  time  lines  in  joint  panel 
reviews  under  subrule  38(1 ). 

Rule  62 

Submle  62' 1)  has  been  restructured  to 
distinguish  between  a  table  of  ccnterts 
and  a  table  cf  authorities. 

Rule  62A 

Subrule  62A(1]  has  been  amended  to 
clarify  the  contents  and  organization  of 


materials  contained  in  an  appendix.  It 
now  provides,  among  other  thing?,  that 
the  appendix  should  include  copies  of 
all  treaty  and  statutory  references  as 
well  as  copies  of  those  cases  primarily 
relied  on  in  the  briefs. 

Rule  64 

Rule  64  has  been  amended  to  add  a 
CTC-ss- reference  to  subrule  77(5),  which 
provides  for  no  right  cf  response  to  a 
motion  for  re-examination  of  a  panel 
order  or  decision. 

Rule  65 

Rule  65  incorporates  the  subf1ir>s:e  cJ 
old  rule  66. 

Rule  86 

New  rule  66  incorporates  the 
substance  of  old  rale  65  and  has  be«=n 
amended  to  provide  that  a  parel  may 
hear  oral  arp'jment  in  person  es  ivell  b* 
by  telephone  conference  call 

Rule  69 

Subru'ip  69(4)  has  been  added  to 
clarify  that  oral  argument  shall  he 
conducted  by  counsel  of  record  or. 
where  a  participant  is  an  Individu&l 
who  has  not  retained  counsel,  by  the 
participant. 

Rule  75 

Subrule  75(4)  has  been  amended  by 
adding  the  phrase  "afler  the  later  of'  to 
clarify  the  time  period  for  the  issuance 
fif  en  order  by  the  panel.  In  addition, 
subrule  75(4)  has  been  amended  to 
delete  the  cross-reference  to  rule  74 
because  rule  74  requires  that  a  panel 
decision  include  reasons,  which  en 
order  affirming  uncontested  remand 
results  does  not  require 

Rule  77 

Subrules  77  (5),  (6)  and  (7)  have  b<en 
added  as  a  resuh  of  the  addition  of  rale 
79A,  which  provides  for  the  issuance  of 
a  Notice  of  Final  Panel  Action.  Urd«»r 
former  submle  77(5),  issuance  of  a 
Notice  of  Completion  couJd  effectively 
deny  a  motion  under  subrule  77(1). 
Because  rule  79A  could  have  the  efferl 
of  denying  a  motion  under  subrule 
77(1),  new  subrule  77(5)  has  been  added 
to  clarify  that  there  is  no  right  of 
response  to  a  motion  for  re-examination 
cf  a  panel  order  or  decision  except  at 
the  discretion  of  the  panel. 

Subrule  77(6)  has  been  added  to 
specify  the  procedure  a  panel  shall 
follow  on  a  motion  for  re-examsnatirn  cl 
a  decision,  including  a  se^'en-day 
deadline  to  conform  with  the  new 
scheme  set  forth  in  rule  79A. 

To  prevent  a  situation  in  which  fewer 
than  all  five  panelists  are  available, 
subrule  77(7)  has  been  added  to  provide 
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that  the  concurrence  of  only  three 
panelists  is  requited  to  issue  a  decision 
or  order  on  a  motion  for  re-examination. 

Rule  79A 

Rule  79A  provides  for  the  issuance  of 
a  Notice  of  Final  Panel  Action.  This  rule 
has  been  added  because  the  panel  rules 
did  not  clearly  set  out  when  the  time 
period  begins  to  run  for  filing  a  Request 
for  an  Extraordinary  Challenge 
Committee.  Now.  issuance  of  a  rule  79A 
Notice  will  begin  the  time  period  for 
filing  such  a  Request.  Subrule  79A(1) 
provides  that  when  a  panel  issues  what 
it  considers  to  be  its  last  order  or 
decision,  the  panel  shall  direct  the 
responsible  Secretary  to  issue  a  Notice 
of  Final  Panel  Action  on  the  eleventh 
day  thereafter.  Issuance  of  this  Notice 
on  the  eleventh  day  is  provided  for 
because  under  subrule  77(1) 
participants  may  file  a  motion  for  re- 
examination of  the  panel's  last  decision 
within  10  days  after  a  panel  issues  its 
decision.  Subrule  79A{2)  provides  for 
the  issuance  of  a  Notice  of  Final  Panel 
Action  in  cases  where  a  motion  for  re- 
examination is  filed  pursuant  to  subrule 
77(1). 

Rule  80 

Rule  80,  which  provides  for  the 
publication  of  a  Notice  of  Completion  of 
Panel  Review,  has  been  amended  as  a 
result  of  the  addition  of  rule  79A. 
Subrule  80(a)  provides  that  a  Notice  of 
Completion  of  Panel  Review  is  effective 
on  the  day  on  which  a  panel  review  is 
terminated  by  consent  of  all 
participants.  Subrule  (a)  takes  into 
account  the  fact  that  where  all 
participants  consent  to  termination  of 
panel  review,  there  is  no  reason  to 
request  the  establishment  of  an 
Extraordinary  Challenge  Committee. 
Subrule  (b)  provides  that  in  any  other 
case,  a  Notice  of  Completion  of  Panel 
Review  is  effective  on  the  31st  day 
following  the  date  on  which  the 
responsible  Secretary  issues  a  Notice  of 
Final  Panel  Action. 

Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews,  United  States- 
Canada  Free  Trade  Agreement 
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Preamble 

The  Parties, 

Having  regard  to  Chapter  Nineteen  of 
the  Free  Trade  Agreement  between 
Canada  and  the  United  States  of 
America; 

Acting  pursuant  to  Article  1904.14  of 
the  Agreement; 

Adopted  Rules  of  Procedure 
governing  all  panel  reviews  conducted 
pursuant  to  Article  1904  of  the 
Agreement; 

Adopt  the  following  amended  Rules 
of  Procedure,  effective  on  the  date  of 
publication  in  the  Federal  Register, 
which  fi-om  that  day  shall  govern  all 
panel  rewews  conducted  pursuant  to 
Article  1904  of  the  Agreement. 

Short  Title 

1.  These  rules  may  be  cited  as  the 
Article  1904  Panel  Rules. 


Application 

lA.  These  rules  apply  to  a  panel 
review  of  a  final  determination,  unless 
any  rules  of  procedure  made  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement  are  In  force  and  apply 
to  a  panel  review  of  a  final 
determination. 

Statement  of  General  Intent 

2.  These  rules  are  intended  to  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  the  Agreement  with  respect 
to  panel  reviews  conducted  pursuant  to 
Article  1904  of  the  Agreement  and  are 
designed  to  result  in  decisions  of  panels 
within  315  days  after  the 
commencement  of  the  panel  review. 
The  purpose  of  these  rules  is  to  secure 
the  just,  speedy  and  inexpensive  review 
of  final  determinations  in  accordance 
with  the  objectives  and  provisions  of 
Article  1904.  Where  a  procedural 
question  arises  that  is  not  covered  by 
these  rules,  a  panel  may  adopt  the 
procedure  to  be  followed  in  the 
particular  case  before  it  by  analogy  to 
these  rules  or  may  refer  for  guidance  to 
rules  of  procedure  of  a  court  that  would 
otherwise  have  had  jurisdiction  in  the 
importing  country.  In  the  event  of  any 
ambiguity  or  inconsistency  between  the 
provisions  of  these  rules  and  the 
Agreement,  the  Agreement  shall  prevail. 

2A.  Where,  in  respect  of  a  panel 
proceeding  for  which  a  request  for  panel 
review  was  made  before  January  1, 
1994,  the  apphcation  of  these  rules 
would,  in  the  opinion  of  the  panel,  be 
impracticable  or  would  he  prejudicial  to 
a  participant,  the  panel  may. 

(a)  Apply  one  or  more  of  the  rules  of 
procedure  for  Article  1904  panel 
proceedings  that  were  in  effect  at  the 
time  the  request  for  panel  review  was 
made;  or 

(b)  Make  such  order,  not  inconsistent 
with  the  Agreement,  as  in  the  panel's 
opinion  is  in  the  circumstances 
required. 

Interpretation 

3.  In  these  rulec, 
"Agreement"  means  the  Free  Trade 

Agreement  between  Canada  and  the 
United  States  of  America,  signed  on 
January  2. 1988: 

"Code  of  Conduct"  means  the  code  of 
conduct  established  by  the  Parties 
pursuant  to  Article  1910  of  the 
Agreement; 

"Complainant"  means  a  Party  or 
interested  person  who  files  a  Complaint 
pursuant  to  rule  39; 

"Counsel"  means: 

(a)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  a  person  entitled  to 
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appear  as  counsel  before  a  federal  court 
in  the  United  States,  and 

(b)  With  respect  to  a  panel  review  of 
a  final  detenninatioa  made  in  Canada, 
a  person  entitled  to  appear  as  coimsel 
before  the  Federal  Court  of  Canada; 

"Counsel  of  record"  means  a  counsel 
referred  to  in  subrulc  21(1); 

"Deputy  Minister"  means  the  Deputy 
Minister  of  National  Revenue  for 
Customs  and  Excise,  or  the  successor 
thereto,  and  includes  any  person 
authorized  to  perform  a  power,  duty  or 
function  of  the  Deputy  Minister  under 
the  Special  Import  Mf^asujvs  Act,  as 
amended; 

"Disclosure  Undertaking"  means  an 
undertaking  in  the  prescribed  form, 
which  form 

(a)  In  respect  of  a  review  of  a  final 
determination  by  the  Deputy  Minister, 
is  available  from  the  Deputy  Minister, 
and 

(b)  In  respect  of  a  review  of  a  final 
determination  by  the  Tribimal,  is 
available  from  the  Tribunal; 

"Final  determination"  means,  in  the 
case  of  Canada,  a  definitive  decision 
within  the  meaning  of  subsection 
77.1(1)  of  the  Special  Import  Measures 
Act,  as  amended; 

"First  Request  for  Panel  Review" 
means 

(a)  Where  only  one  Request  for  Panel 
Review  is  filed  for  review  of  a  final 
determination,  that  Request,  and 

(b)  Where  more  than  one  Request  for 
Panel  Review  is  filed  for  review  of  the 
same  final  determination,  the  Request 
that  is  filed  first; 

"Government  information"  means: 

(a)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  information  classified  in 
accordance  with  Executive  Order  No. 
12065  or  its  successor,  and 

(b)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
information 

(i)  The  disclosure  of  which  would  be 
injurious  to  international  relations  or 
national  defence  or  security, 

(ii)  That  constitutes  a  confidence  of 
the  Queen's  Privy  Council  for  Canada, 
or 

(iii)  Contained  in  govemment-to- 
govemment  correspondence  thai  is 
transmitted  in  confidence; 

"biterested  penon"  means  a  person 
who,  pursuant  to  the  laws  of  the  country 
in  which  a  final  determination  was 
made,  would  be  entitled  to  appear  and 
be  represented  in  a  Judicial  review  of 
the  final  determination; 

"Investigating  authority"  means  the 
competent  investigating  authority  that 
issued  the  final  determination  sabiect  to 
review  and  includes,  in  respect  of  the 
issuance,  amendment,  modificatkio  or 


revocation  of  a  Disclosure  Order  or 
Protective  Order,  any  person  authorized 
by  the  investigating  authority; 
"Legal  holiaay"  means 

(a)  With  respect  to  the  United  States 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  D.iy 
(January  1),  Martin  Luther  King's 
Birthday  (third  Monday  in  January), 
Piesidenls'  Day  (third  Monday  In 
February),  Memorial  Day  (last  Monday 
in  May),  independence  Day  (July  4), 
Labor  Day  (first  Monday  in  September), 
Columbus  Day  (second  Monday  in 
October),  Veterans'  Day  (November  11), 
Thankfgiving  Day  (fourth  Thursday  In 
November),  Christmas  Day  (December 
25).  any  day  designated  as  a  holiday  by 
the  President  or  the  Congress  of  the 
United  States  and  any  day  on  which  the 
offices  of  the  Government  of  the  United 
States  located  in  the  District  of 
Columbia  are  officially  closed  in  whole 
or  in  part,  and 

(b)  With  respect  to  the  Canadian 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1),  Good  Friday,  Easter 
Monday,  Victoria  E)ay,  Canada  Day  (July 
1),  Labour  Day  (first  Monday  In 
September),  Thanksgiving  Day  (second 
Monday  in  October),  Remembrance  Day 
(November  11),  Christmas  Day 
(December  25),  Boxing  Day  (December 
26).  any  other  day  fixed  as  a  statutory 
hohday  by  the  Government  of  Canada  or 
by  the  province  in  which  the  Section  is 
located  and  any  day  on  which  the 
offices  of  the  Canadian  Section  of  the 
Secretariat  are  officially  closed  in  whole 
or  in  part; 

"Panel"  means  a  binational  panel 
established  pursuant  to  Annex  1901.2  to 
Chapter  Nineteen  of  the  Agreement  for 
the  purpose  of  reviewdng  a  final 
determination; 

"Participant"  means  any  of  the 
following  persons  who  filf  s  a  Complaint 
pursuant  to  rule  39  or  a  Notice  of 
Appearance  pursuant  to  rule  40: 

(a)  A  Party. 

(b)  An  investigating  authority,  and 

(c)  An  interested  person; 
"Party"  means  the  Government  of 

Canada  or  the  Government  of  the  United 
States; 
"Person"  means: 

(a)  An  individual, 

(b)  A  Party, 

(c)  An  investigating  authority, 

(d)  A  government  of  a  provli>ce,  slate 
or  other  pohtical  subdivision  of  the 
country  of  a  Party. 

(e)  A  department,  agency  or  body  of 

a  Party  or  of  a  government  referred  to  in 
paragraph  (d),  or 

(f)  A  partnership,  corporation  or 
association; 

"Pleading"  means  a  Request  for  Panel 
Review,  a  Complaint.  •  Notice  of 


Appearance,  a  Change  of  Service 
Address,  a  Designation  of  Record,  a 
Notice  of  Motion,  a  Notice  of  Change  of 
Counsel  of  Record,  a  brief  or  any  other 
written  submission  filed  by  a 
participant; 
"Privileged  information"  means: 

(a)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  information  of  the 
investigating  authority  that  is  subject  to 
the  attorney-client,  attorney  work 
product  or  government  delibemtive 
process  privilege  under  the  laws  of  the 
United  States  vvlth  respect  to  which  the 
privilege  has  not  been  waived,  and 

(b)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
information  of  the  investigating 
authority  that  is  subject  to  soUdtor- 
client  privilege  under  the  laws  of 
Canada,  or  that  constitutes  part  of  the 
deliberative  process  with  respect  to  the 
final  determination,  and  with  respect  to 
which  the  privilege  has  not  been 
waived; 

"Proof  of  service"  means: 

(a)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  a  certificate  of  service  in 
the  form  of  a  statement  of  the  date  and 
maimer  of  service  and  of  the  name  of 
the  person  served,  signed  by  the  person 
who  made  service,  and 

(b)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 

(i)  An  affidavit  of  service  stating  by 
whom  the  docimaent  was  served,  the 
day  of  the  week  and  date  on  which  it 
was  served,  where  it  was  served  and  the 
manner  of  service,  or 

(ii)  An  acknowledgement  of  service  by 
counsel  for  a  participant  stating  by 
whom  the  document  was  served,  the 
day  of  the  week  and  date  on  which  it 
was  served  and  the  manner  of  service 
and,  where  the  acknowledgement  is 
signed  by  a  person  other  than  the 
counsel,  the  name  of  that  person 
followed  by  a  statement  that  the  person 
is  signing  as  agent  for  the  counsel; 

"Proprietary  information"  means: 

(a)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  business  proprietfiry 
information  under  the  laws  of  the 
United  States,  and 

(b)  With  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
Information  that  was  accepted  by  the 
Deputy  Minister  or  the  Tribunal  as 
confidential  in  the  proceedings  before 
the  Deputy  Minister  or  the  Tribunal  and 
with  respect  to  which  the  person  who 
designated  or  submitted  the  information 
has  not  withdrawn  the  person's  claim  as 
to  the  confidentiality  of  the  information; 

"Protective  Order  Application"  means 
an  appiication. 


(a)  In  respect  of  a  review  of  a  final 
delennination  by  the  International 
Trade  Admimstration  of  the  United 
States  Department  of  Commerce,  in  a 
form  prescribed  by,  and  available  from, 
the  International  Trade  Administration 
of  the  United  States  Department  of 
Commerce;  and 

(b)  In  respect  of  a  review  of  a  final 
determination  by  the  United  States 
International  Trade  Commission,  in  a 
form  prescribed  by,  and  available  from, 
the  United  States  International  Trade 
Commission; 

"Responsible  Secretariat"  means  the 
section  of  the  Secretariat  located  in  the 
country'  in  which  the  final 
determination  under  review  was  made; 

"Responsible  Secretary"  means  the 
Secretary  of  the  responsible  Secretariat; 

"Secretariat"  means  the  Secretariat 
established  pursuant  to  Article  1909  of 
the  Agreement; 

"Secretary"  means  the  Secretary'  of 
the  United  States  Section  or  the 
Secretary  of  the  Canadian  Section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  behalf  of  the 
Secretary; 

"Service  address"  means: 

(a)  With  respect  to  a  Party,  the  address 
filed  with  the  Secretariat  as  the  service 
address  of  the  Party,  including  any 
facsimile  number  submitted  with  that 
address. 

(b)  With  respect  to  a  person  other  than 
a  Party,  the  address  of  the  counsel  of 
record  for  the  person,  including  any 
facsimile  number  submitted  with  that 
address  or,  where  the  person  is  not 
represented  by  counsel,  the  address  set 
out  by  the  person  in  a  Request  for  Panel 
Review,  Complaint  or  Notice  of 
Appearance  as  the  address  at  which  the 
person  may  be  served,  including  any 
facsimile  number  submitted  Yritii  that 
address,  or 

(c)  Where  a  Change  of  Service 
Address  has  been  filed  by  a  Party  or  the 
person,  the  new  address  set  out  as  the 
ser\'ice  address  in  that  form,  including 
any  facsimile  number  submitted  with 
that  address; 

"Service  list"  means,  with  respect  to 
a  panel  review, 

(a)  Where  the  final  determination  was 
made  in  the  United  States,  the  list 
maintained  by  the  investigating 
authority  of  persons  who  have  been 
served  in  the  proceedings  leading  to  the 
final  determination,  and 

(b)  Where  the  final  determination  was 
made  in  Canada,  a  list  comprising  the 
government  of  the  United  States  and 

(i)  In  the  case  of  a  final  determination 
made  by  the  Deputy  Minister,  persons 
named  on  the  Ust  maintained  by  the 
Deputy  Minister  who  participated  in  the 
proceedii^s  before  the  Deputy  Minister 


and  who  were  exporters  of  goods  of  the 
United  States,  importers  of  goods  of  the 

United  States  or  complainants  referred 
to  in  section  34  of  the  Special  Import 
Measures  Act.  as  amended;  and 

(ii)  In  the  case  of  a  final  determination 
made  by  the  Tribunal,  persons  named 
on  the  Ust  maintained  by  the  Tribunal 
of  parties  in  the  proceedings  before  the 
Tribunal  who  were  exporters  of  goods  of 
the  United  States,  importers  of  goods  of 
the  United  States,  complainants  referred 
to  in  section  3 1  of  the  Special  Import 
Measures  Act,  as  amended,  or  other 
domestic  parties  whose  interest  in  the 
findings  of  the  Tribunal  is  with  respect 
to  goods  of  the  United  States; 

"Tribunal"  means  the  Canadian 
International  Trade  Tribunal  or  its 
successor  and  includes  any  person 
authorized  to  act  on  its  behalf. 

4.  The  definitions  set  forth  in  Article 
191 1  of  the  Agreement  are  hereby 
incorporated  into  these  rules. 

5.  Where  these  rules  require  that 
notice  be  given,  it  shall  be  given  in 
v\Titing. 

Part  I — General 

Duration  and  Scope  of  Panel  Re\ieH- 

6.  A  panel  review  commences  on  the 
day  on  which  a  first  Request  for  Panel 
Review  is  filed  with  the  Secretariat  and 
terminates  on  the  day  on  which  a  Notice 
of  Completion  of  Panel  Review  is 
effective. 

7.  A  panel  review  shall  be  limited  to 

(a)  The  allegations  of  error  of  fact  or 
law,  including  challenges  to  the 
jurisdiction  of  the  investigating 
authority,  that  are  set  out  in  the 
Complaints  filed  in  the  panel  review; 
and 

(b)  Procedural  and  substantive 
defenses  raised  in  the  panel  review. 

Responsibilities  of  the  Secretary 

8.  The  normal  business  hours  of  the 
Secretariat,  during  which  the  offices  of 
the  Secretariat  shall  be  open  to  the 
public,  shall  be  from  9  a.m.  to  5  p.m.  on 
each  weekday  other  than 

(a)  In  the  case  of  the  United  States 
Section  of  the  Secretariat,  legal  holidays 
of  that  Section;  and 

(b)  In  the  case  of  the  Canadian  Section 
of  the  Secretariat,  legal  holidays  of  that 
Section. 

9.  The  responsible  Secretary  shall 
provide  administrative  support  for  each 
panel  review  and  shall  make  the 
arrangements  necessary  for  the  oral 
proceedings  and  meetings  of  each  panel. 

10.  (1)  Each  Secretary  shall  maintain 
a  file  for  each  panel  review.  Subbed  to 
subrules  (3)  and  (4).  the  file  shall  be 
comprised  of  either  the  original  or  a 
copy  of  all  documents  filed,  whether  or 


not  filed  in  accordance  with  these  rules, 
in  the  panel  review. 

(2)  The  file  number  assigned  to  a  first 
Request  for  Panel  Review  shall  be  the 
Secretariat  file  nxmiber  for  all 
documents  filed  or  issued  in  that  panel 
review.  All  documents  filed  shall  be 
stamped  by  the  Secretariat  to  show  the 
date  and  time  of  receipt. 

(3)  Where,  alier  notification  of  the 
selection  of  a  panel  pursuant  to  nile  44, 
a  document  is  filed  that  is  not  provided 
for  in  these  rules  or  that  is  not  in 
accordance  with  the  rules,  the 
responsible  Secretary  may  refer  the 
unauthorized  fihng  to  the  chairperson  of 
the  Panel  for  instructions,  provided 
such  authority  has  been  delegated  by 
the  Panel  to  its  chairperson  pursuant  to 
rule  17. 

(4)  On  a  referral  referred  to  in  subrule 
(3),  the  chairperson  may  instruct  the 
Secretary  to 

(a)  Retain  the  document  in  the  file, 
without  prejudice  to  a  motion  to  strike 
such  document;  or 

(b)  return  the  document  to  the  person 
who  filed  the  document,  without 
prejudice  to  a  motion  for  leave  to  file 
the  document. 

11.  The  responsible  Secretary  shall 
forward  to  the  other  Secretary  a  copy  of 
all  documents  filed  in  the  office  of  the 
responsible  Secretary'  in  a  panel  review 
and  of  all  orders  and  decisions  issued 
by  the  panel. 

12.  Where  under  these  rules  a 
responsible  Secretary  is  required  to 
cause  a  notice  or  other  document  to  be 
published  in  the  Canada  Gazette  and 
the  Federal  Register,  the  responsible 
Secretary  and  the  other  Secretary  shall 
each  cause  the  document  to  be 
published  in  the  publication  of  the 
country  in  which  that  section  of  the 
Secretariat  is  located. 

13.  (1)  Each  Secretary  and  every 
member  of  the  staff  of  the  Secretariat 
shall,  before  taking  up  duties,  file 

(a)  a  Disclosure  Undertaking  with  the 
Deputy  Minister  and  the  Tribunal;  and 

(o)  a  Protective  Order  Application 
with  the  International  Trade 
Administration  of  the  United  States 
Department  of  Commerce  and  the 
United  States  International  Trade 
Commission. 

(2)  Where  a  Secretary  or  a  member  of 
the  staff  of  the  Secretariat  files  a 
Disclosure  Undertaking  or  Protective 
Order  AppUcation  in  accordance  with 
subrule  (1).  the  appropriate 
investigating  authority  shall  issue  to  the 
Secretary  or  to  the  member  a  Disclosure 
Order  or  a  Protective  Order. 

14.  (1)  The  responsible  Secretarj'  shall 
file  with  the  investigating  authority  one 
original  and  any  additional  copies  that 
the  investigating  authority  requires  of 
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any  Disclosure  Undertaking  or 
Protective  Order  Application,  and  any 
amendments  or  modifications  thereto, 
filed  by  a  panelist,  assistant  to  a 
panelist,  court  reporter  or  translator 
pursuant  to  rule  49. 

(2)  The  responsible  Secretary  shall 
ensure  that  every  panelist,  assistant  to  a 
panelist,  court  reporter  and  translator, 
before  taking  up  duties  in  a  panel 
review,  files  with  the  responsible 
Secretariat 

(a)  in  the  case  of  a  panelist,  a  copy  of 
a  Disclosure  Order  or  Protective  Otder, 
signed  by  the  panelist;  and 

(b)  in  any  other  case,  a  copy  of  a 
Disclosure  Order  or  Protective  Order. 

(3)  The  responsible  Secretary  shall 
ensure  that  every  panelist,  assistant  to  a 
panelist,  court  reporter  and  translator 
files  with  the  responsible  Secretariat 
any  amendment  or  modification  to,  or 
revocation  of,  a  Disclosure  Order  or 
Protective  Order  issued  by  the 
investigating  authority. 

15.  VVhere  a  document  containing 
proprietary  information  or  privileged 
information  is  filed  with  the  responsible 
Secretariat,  each  Secretary  shall  ensure 
that 

(a)  the  document  is  stored, 
maintained,  handled,  and  distributed  in 
accordance  with  the  terms  of  an 
applicable  Disclosure  Order  or 
Ptotective  Order; 

(b)  the  wrapper  of  the  document  is 
clearly  marked  to  indicate  that  it 
contains  proprietary  information  or 
privileged  information;  and 

(c)  access  to  the  document  is  limited 
to  officials  of,  and  counsel  for,  the 
investigating  authority  whose  final 
determination  is  under  review  and 

(i)  in  the  case  of  proprietary 
information,  the  person  who  submitted 
the  proprietary  information  to  the 
investigating  authority  or  counsel  for 
that  person  and  any  persons  who  have 
been  granted  access  to  the  information 
under  a  Disclosure  Order  or  Protective 
Order  with  respect  to  the  dociiment,  and 

(ii)  in  the  case  of  privileged 
information  filed  in  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  persons  with  respect  to  whom 
the  panel  has  ordered  disclosure  of  the 
privileged  information  under  rule  55,  if 
the  persons  have  filed  with  the 
responsible  Secretariat  a  Protective 
Order  with  respect  to  the  document. 

16.  (1)  Each  Secretary  shall  permit 
access  by  any  person  to  the  information 
in  the  file  in  a  panel  review  that  is  not 
proprietary  information  or  privileged 
information  and  shall  provide  copies  of 
that  information  on  request  and 
payment  of  an  appropriate  fee. 

(2)  Each  Secretary  shall,  in 
accordance  with  subrule  15(c)  and  the 


terms  of  the  applicable  Disclosure 
Order,  Protective  Order  or  order  of  the 
panel, 

(a)  permit  access  to  proprietary 
information  or  privileged  information  in 
the  file  of  a  panel  review;  and 

(b)  on  payment  of  an  appropriate  fee, 
provide  a  copy  of  the  information 
referred  to  in  subrule  (a). 

(3)  No  document  filed  in  a  panel 
review  shall  be  removed  from  the  offices 
of  the  Secretariat  except  in  the  ordinary 
course  of  the  business  of  the  Secretariat 
or  pursuant  to  the  direction  of  a  panel. 

Internal  Functioning  of  Panels 

17.  (1)  A  panel  may  adopt  its  own 
infernal  procedures,  not  inconsistent 
with  these  rules,  for  routine 
administrative  matters. 

(2)  A  panel  may  delegate  to  its 
chairperson 

(a)  the  authority  to  accept  or  reject 
filings  in  accordance  with  subrule  10(4); 
and 

(b)  the  authority  to  grant  motions 
consented  to  by  all  participants,  other 
than  a  motion  filed  pursuant  to  rule  20 
or  55,  a  motion  for  remand  of  a  final 
determination  or  a  motion  that  is 
inconsistent  with  an  order  or  decision 
previously  made  by  the  panel. 

(3)  A  decision  of  the  cnairperson 
referred  to  in  subrule  (2)  shall  be  issued 
as  an  order  of  the  panel. 

(4)  Subject  to  subrule  26(b),  meetings 
of  a  panel  may  be  conducted  by  means 
of  a  telephone  conference  call. 

18.  Only  panelists  may  take  part  in 
the  deliberations  of  a  panel,  which  shall 
take  place  in  private  and  remain  secret. 
Staff  of  the  Secretariat  and  assistants  to 
panelists  may  be  present  by  permission 
of  the  panel. 

Computation  of  Time 

19.  (1)  In  computing  any  time  period 
fixed  in  these  rules  or  by  an  order  or 
decision  of  a  panel,  the  day  from  which 
the  time  period  begins  to  nm  shall  be 
excluded  and,  subject  to  subrule  (2),  the 
last  day  of  the  time  period  shall  be 
included. 

(2)  Where  the  last  day  of  a  time  period 
computed  in  accordance  with  subrule 
(1)  falls  on  a  legal  holiday  of  the 
responsible  Secretariat,  that  day  and  any 
other  legal  holidays  of  the  responsible 
Secretariat  immediately  following  that 
day  shall  be  excluded  from  the 
computation. 

20.  (1)  A  panel  may  extend  any  time 
period  fixed  in  these  rules  if 

(a)  adherence  to  the  time  period 
would  result  in  unfairness  or  prejudice 
to  a  participant  or  the  breach  of  a 
general  legal  principle  of  the  country  in 
which  the  final  determination  was 
made; 


(b)  the  time  period  is  extended  only 
to  the  extent  necessary  to  avoid  the 
unfairness,  prejudice  or  breach; 

(c)  the  decision  to  extend  the  time 
period  is  concurred  in  by  four  of  the  five 
panelists;  and 

(d)  in  fixing  the  extension,  the  panel 
takes  into  account  the  intent  of  the  rules 
to  secure  just,  speedy  and  inexpensive 
reviews  of  final  determinations. 

(2)  A  participant  may  request  an 
extension  of  time  by  filing  a  Notice  of 
Motion  not  later  than  the  tenth  day  prior 
to  the  last  day  of  the  time  f)eriod.  Any 
response  to  the  Notice  of  Motion  shall 
be  filed  not  later  than  seven  days  after 
the  Notice  of  Motion  is  filed. 

(3)  A  participant  who  fails  to  request 
an  extension  of  time  pursuant  to  subrule 
(2)  may  file  a  notice  of  motion  for  leave 
to  file  out  of  time,  which  shall  include 
reasons  why  additional  time  is  required 
and  why  the  participant  has  failed  to 
comply  with  the  provisions  of  subrule 
(2). 

(4)  The  panel  will  normally  rule  on 
such  a  motion  before  the  last  day  of  the 
time  period  which  is  the  subject  of  the 
motion. 

Counsel  of  Record 

21.  (1)  A  counsel  who  signs  a 
document  filed  pursuant  to  these  rules 
on  behalf  of  a  participant  shall  be  the 
counsel  of  record  for  the  participant 
from  the  date  of  filing  until  a  change  is 
effected  in  accordance  with  subrule  (2). 

(2)  A  participant  may  change  its 
counsel  of  record  by  filing  with  the 
responsible  Secretariat  a  Notice  of 
Change  of  Counsel  of  Record  signed  by 
the  new  counsel,  together  with  proof  of 
service  on  the  former  counsel  and  other 
participants. 

Filing,  Service  and  Communications 

22.  (1)  Subject  to  subrules  14(3)  and 
48(1),  rule  49  and  subrules  55  (3)  and  (4) 
and  75(2)(a),  no  document  is  filed  with 
the  Secretariat  until  one  original  and 
eight  copies  of  the  document  are 
received  by  the  responsible  Secretariat 
during  its  normal  business  hours  and 
within  the  time  period  fixed  for  filing. 

(2)  Receipt,  date  and  time  stamping  or 
placement  in  the  file  of  a  document  by 
the  responsible  Secretariat  does  not 
constitute  a  waiver  of  any  time  period 
fixed  for  filing  or  an  acknowledgement 
that  the  document  has  been  filed  in 
accordance  with  these  rules. 

23.  The  responsible  Secretary  shall  be 
responsible  for  the  service  of 

(a)  Notices  of  Intent  to  Commence 
Judicial  Review  and  Complaints  on  each 
Party: 

(b)  Requests  for  Panel  Review  on  the 
Parties,  the  investigating  authority  and 
the  persons  listed  on  the  service  list; 
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(c)  Notices  of  App>earance  on  the 
participants;  and 

(d)  Disclosure  Orders  and  Protective 
Orders  granted  to  panelists,  assistants  to 
panelists,  court  reporters  or  translators 
and  any  amendments  or  modifications 
thereto  or  notices  of  revocation  thereof 
referred  to  in  subrules  14  (2)  and  (3). 
decisions  and  orders  of  a  panel.  Notices 
of  Final  Panel  Action  and  Notices  of 
Completion  of  Panel  Review  on  the 
participants. 

24.  (1)  Subject  to  subrules  (4)  and  (5). 
all  documents  filed  by  a  participant, 
other  than  the  administrative  record, 
any  supplementary  remand  record  and 
any  docinnent  required  by  rule  23  to  be 
served  by  the  responsible  Secretary, 
shall  be  served  by  the  participant  on  the 
counsel  of  record  of  each  of  the  other 
participants,  or  where  a  participant  is 
not  represented  by  counsel,  on  the 
participant 

(2)  A  proof  of  service  shall  appear  on. 
or  be  affixed  to.  all  doounents  referred 
to  in  subrule  (1). 

(3)  Where  a  document  is  served  by 
expedited  delivery  courier  or  expedited 
mail  service,  the  date  of  service  set  out 
in  the  affidavit  of  service  or  certificate 
of  service  shall  be  the  day  on  which  the 
document  is  consigned  to  the  courier 
service  or  is  mailed. 

(4)  A  document  containing 
proprietary  information  or  privileged 
information  shall  be  filed  and  served 
under  seal  in  accordance  with  rule  46. 
and  shall  be  served  only  on 

(a)  the  investigating  authority:  and 

(b)  participants  who  have  been 
granted  access  to  the  proprietary 
information  or  privileged  information 
under  a  Disclosing  Order,  Protective 
Order  or  order  of  the  panel. 

(5)  A  complainant  shall  serve  a 
Complaint  on  the  investigating  authority 
and  on  all  persons  listed  on  the  service 
list. 

25.  Subject  to  subrule  26(a),  a 
document  may  be  served  by 

(a)  delivering  a  copy  of  the  document 
to  the  service  address  of  the  participant; 

(b)  sending  a  copy  of  the  document  to 
the  service  address  of  the  participant  by 
facsimile  transmission  or  by  expedited 
delivery  courier  or  expedited  mail 
service,  such  as  express  mail  in  the 
United  States  or  Priority  Post  in  Canada; 
or 

(c)  personal  service  on  the  participant. 

26.  Where  proprietary  information  or 
privileged  information  is  disclosed  in  a 
panel  review  to  a  person  pursuant  to  a 
Disclosure  Order  or  Protective  Order. 
the  person  shall  not 

(a)  file,  serve  or  otherwise 
conununicate  the  proprietary 
information  or  privileged  information 
by  facsimile  transmission;  or 


(b)  conmnmicate  the  proprietary 
informatitm  or  privileged  information 
by  telephone. 

27.  Service  on  an  investigating 
authority  does  not  constitute  service  on 
a  Party  and  service  on  a  Party  does  not 
constitute  service  on  an  investigating 
authority. 

Pleadings  and  Simultaneous 
Translation  of  Panel  Rexiews  in  Canada 

28.  Rules  29  to  31  apply  with  respect 
to  a  panel  review  of  a  final 
determination  made  in  Canada. 

29.  Either  English  or  French  may  be 
used  by  any  person  or  panelist  in  any 
document  or  oral  proceeding. 

30.  (1)  Subject  to  subrule  (2),  any 
order  or  decision  including  the  reasons 
therefor,  issued  by  a  panel  shall  be 
made  available  simultaneously  in  both 
English  and  French  where 

(a)  in  the  opinion  of  the  panel,  the 
order  or  decision  is  in  respiect  of  a 
question  of  law  of  general  public 
interest  w  importance;  or 

(b)  the  proceedings  leading  to  the 
issuance  of  the  order  or  decision  were 
conducted  in  whole  or  in  part  in  both 
English  and  French. 

(2)  Where 

(a)  an  order  or  decision  issued  by  a 
panel  is  not  required  by  subrule  (1)  to 
be  made  available  simultaneously  in 
English  and  French,  or 

(b)  an  order  or  decision  is  required  by 
subrule  (l)(a)  to  be  made  available 
simultaneously  in  both  English  and 
French  but  the  panel  is  of  the  opinion 
that  to  make  the  order  or  decision 
available  simultaneously  in  both 
English  and  French  would  occasion  a 
delay  prejudicial  to  the  public  interest 
or  result  in  injustice  or  hardship  to  any 
participant,  the  order  or  decision, 
including  the  reasons  therefor,  shall  be 
issued  in  the  first  instance  in  either 
English  or  French  and  thereafter  at  the 
earhest  possible  time  in  the  other 
language,  each  version  to  be  effective 
from  the  time  the  first  version  is 
effective. 

(3)  Nothing  in  subrule  (1)  or  (2)  shall 
be  construed  as  prohibiting  the  oral 
delivery  in  either  English  or  French  of 
any  order  or  decision  or  any  reasons 
therefor. 

(4)  No  order  or  decision  is  invalid  by 
reason  only  that  it  was  not  made  or 
issued  in  both  English  and  French. 

31.  (1)  Any  oral  proceeding  conducted 
in  both  English  and  French  shall  be 
translated  simultaneously.  / 

(2)  Where  a  participant  requests 
simultaneous  translation  of  oraV'^ 
proceedings  in  a  panel  review,  the 
request  shall  be  made  as  early  as 
possible  in  the  panel  review  and 


preferably  at  the  time  of  filing  a 
Complaint  or  Notice  of  Appearance. 

(3)  Where  the  diairperson  of  a  panel 
is  of  the  opinion  that  there  is  a  public 
interest  in  the  panel  review,  the 
chairperson  may  direct  the  responsible 
Secretary  to  arrange  for  simultaneous 
translation  of  any  of  the  oral 
proceedings  in  the  panel  review. 

Costs 

32.  Each  participant  shall  bear  the 
costs  of.  and  those  incidental  to.  its  own 
participation  in  a  panel  review. 

Part  II — Commencement  of  Panel 
Review 

Notice  of  Intent  To  Commence  Judicial 
He\iew 

33.  (1)  Where  an  interested  j>erson 
intends  to  commence  judicial  review  of 
a  final  determination,  the  interested 
person  shall. 

(a)  where  the  final  determination  was 
made  in  the  United  States,  v^-iihin  20 
days  after  the  date  referred  to  in  the 
Federal  Register  citation  referred  to  in 
subrule  (3)(b)  or  the  date  referred  to  in 
subrule  (3)(c).  serve  a  Notice  of  Intent  to 
Commence  Judicial  Review  on 

(i)  both  Secretaries, 
(ii)  the  investigating  authority,  and 
(iii)  all  persons  listed  on  the  ser\'ice 
list;  and 

(b)  where  the  final  determination  was 
made  in  Canada,  serve  a  Notice  of  Intent 
to  Commence  Judicial  Review  on  both 
Secretaries  and  on  all  persons  listed  on 
tlie  service  list. 

(2)  Where  the  final  determination 
referred  to  in  subrule  (1)  was  made  in 
Canada,  the  Secretary  of  the  Canadian 
Section  shall  serve  a  copy  of  the  Notice 
of  Intent  to  Commence  Judicial  Review 
on  the  investigating  authority. 

(3)  Every  Notice  of  Intent  to 
Commence  Judicial  Review  referred  to 
in  subrule  (1]  shall  include  the 
following  information  (model  form 
provided  in  the  Schedule): 

(a)  the  information  set  out  in  subrules 
58(1)  (c)  to  (0; 

(b)  the  title  of  the  final  determination 
for  which  judicial  review  is  sought,  the 
investigating  authority  that  issued  the 
final  determination,  the  file  number 
assigned  by  the  investigating  authority 
and  the  appropriate  citation  if  the  final 
determination  was  published  in  the 
Canada  Gazette  or  the  Federal  Register; 
and 

(c)  the  date  on  which  the  notice  of  the 
final  determination  was  received  by  the 
other  Party  if  the  final  determination 
was  not  pubhsbed  in  the  Caiwda 
Gazette  or  the  Federal  Kegister. 
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Request  for  Panel  Review 

34.  (1)  A  Request  for  Panel  Review 
shall  be  made  in  accordance  with  the 
requirements  of 

(a)  section  77.11  or  96.3  of  the  Special 
Import  Measures  Act,  as  amended,  and 
regulations  made  thereunder; 

(b)  section  516A  of  the  Tariff  Act  of 
1930,  as  amended,  and  regulations  made 
thereunder;  or 

(c)  section  408  of  the  United  States- 
Canada  Free  Trade  Agreement 
Implementation  Act  of  1 988,  as 
amended,  and  regulations  made 
thereunder. 

(2)  A  Request  for  Panel  Review  shall 
contain  the  following  information 
(model  form  provided  in  the  Schedule): 

(a)  the  information  set  out  in  subrule 
58(1); 

(b)  the  title  of  the  final  determination 
for  which  panel  review  is  requested,  the 
investigating  authority  that  issued  the 
final  determination,  the  file  number 
assigned  by  the  investigating  authority 
and  the  appropriate  citation  if  the  final 
determination  was  published  in  the 
Canada  Gazette  or  the  Federal  Register, 

(c)  the  date  on  which  the  notice  of  the 
final  determination  was  received  by  the 
other  Party  if  the  final  determination 
was  not  published  in  the  Canada 
Gazette  or  the  Federal  Register. 

(d)  where  a  Notice  of  Intent  to 
Commence  Judicial  Review  has  been 
served  and  the  sole  reason  that  the 
Request  for  Panel  Review  is  made  is  to 
require  review  of  the  final 
determination  by  a  panel,  a  statement  to 
that  effect;  and 

(e)  the  service  list,  as  defined  in  rule 
3. 

35.  (1)  On  receipt  of  a  first  Request  for 
Panel  Review  filed  v«thin  the  time 
period  fixed  in  the  Act  referred  to  in 
subrule  34(l)(a),  (b)  or  (c),  pursuant  to 
which  the  Request  for  Panel  Review  is 
made,  the  responsible  Secretary  shall 

(a)  forthvkdth  forward  a  copy  of  the 
Request  to  the  other  Secretary; 

(b)  forthwith  inform  the  other 
Secretary  of  the  Secretariat  file  number; 
and 

(c)  ser\'e  a  copy  of  the  first  Request  for 
Panel  Review  on  the  persons  listed  on 
the  service  list  together  with  a  statement 
setting  out  the  date  on  which  the 
Request  was  filed  and  stating  that 

(i)  a  Party  or  interested  person  may 
challenge  tie  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review, 

(ii)  a  Party,  an  investigating  authority 
or  other  interested  person  who  does  not 
file  a  Complaint  but  who  intends  to 
participate  in  the  panel  review  shall  file 


a  Notice  of  Appearance  in  accordance 
with  rule  40  within  45  days  after  the 
filing  of  the  first  Request  for  Panel 
Review,  and 

(iii)  the  panel  review  will  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  challenges  to  the  jurisdiction 
of  the  investigating  authority,  that  are 
set  out  in  the  Complaints  filed  in  the 
panel  review  and  to  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

(2)  On  the  filing  of  a  first  Request  for 
Panel  Review,  each  Secretary  shall 
forthwith  cause  a  notice  of  that  Request 
to  be  published  in  the  Canada  Gazette 
and  the  Federal  Register.  The  notice 
shall  state  that  a  Request  for  Panel 
Review  has  been  received  and  shall 
specify  the  date  on  which  the  Request 
was  filed,  the  final  determination  for 
which  panel  review  is  requested  and  the 
information  set  out  in  subrule  (l)(c). 

Joint  Panel  Reviews 

36.  Reserved. 

37.  (1)  Where  a  panel  is  established  to 
review  a  final  determination  made 
under  subsection  41(l)(a)  of  the  Special 
Import  Measures  Act,  as  amended,  that 
applies  with  respect  to  particular  goods 
of  the  United  States  and  a  Request  for 
Panel  Review  of  a  negative  final 
determination  made  under  paragraph 
43(1)  of  that  Act  with  respect  to  those 
goods  is  filed,  the  final  determinations 
shall  be  reviewed  jointly  by  one  panel. 

(2)  Where  a  panel  is  established  to 
review  a  final  determination  made 
under  section  705(a)  or  735(a)  of  the 
Tariff  Act  of  1930,  as  amended,  that 
applies  with  respect  to  particular  goods 
of  Canada  and  a  Request  for  Panel 
Review  of  a  negative  final  determination 
made  under  section  705(b)  or  735(b)  of 
that  Act  with  respect  to  those  goods  is 
filed,  the  final  determinations  shall  be 
reviewed  jointly  by  one  panel. 

38.  (1)  Subject  to  subrules  (2)  and  (3), 
where  final  determinations  are  reviewed 
jointly  pursuant  to  rule  37,  the  time 
periods  fixed  under  these  rules  for  the 
review  of  the  final  determination  made 
under  subsection  43(1)  of  the  Special 
Import  Measures  Act,  as  amended,  or 
section  705(b)  or  735(b)  of  the  Tariff  Act 
of  1930,  as  amended,  shall  apply, 
commencing  with  the  date  fixed  for 
filing  briefs  pursuant  to  rule  60. 

(2)  Unless  otherwise  ordered  by  a 
panel  as  a  result  of  a  motion  under 
subrule  (3),  where  final  determinations 
are  reviewed  jointly  pursuant  to  rule  37, 
the  panel  shall  issue  its  decision  with 
respect  to  the  finai  determination  made 
under  subsection  43(1)  of  the  Special 
Import  Measures  Act,  as  amended,  or 
section  705(b)  or  735(b)  of  the  Tariff  Act 
of  1930,  as  amended,  and  where  the 


panel  remands  the  final  determination 
to  the  investigating  authority  and  the 
Determination  on  Remand  is 
affirmative,  the  panel  shall  thereafter 
issue  its  decision  with  respect  to  the 
final  determination  made  under 
subsection  41(l){a)  of  the  Special  Import 
Measures  Act,  as  amended,  or  section 
705(a)  or  735(a)  of  the  Tariff  Act  of 
1930,  as  amended. 

(3)  Where  the  final  determinations  cire 
reviewed  jointly  pursuant  to  rule  37, 
any  participant  may,  unilaterally  or 
with  the  consent  of  the  other 
participants,  request  by  motion  that 
time  periods,  other  than  the  time 
periods  referred  to  in  subrule  (1),  be 
fixed  for  the  filing  of  pleadings,  oral 
proceedings,  decisions  and  other 
matters. 

(4)  A  Notice  of  Motion  pursuant  to 
subrule  (3)  shall  be  filed  no  later  than 
10  days  after  the  date  fixed  for  filing 
Notices  of  Appearance  in  the  review  of 
the  final  determination  made  under 
subsection  43(1)  of  the  Special  Import 
Measures  Act,  as  amended,  or  section 
705(b)  or  735fb)  of  the  Tariff  Act  of 
1930,  as  amended. 

(5)  Unless  otherwise  ordered  by  a 
panel,  where  the  panel  has  not  issued  a 
ruling  on  a  motion  filed  pursuant  to 
subrule  (3)  within  30  days  after  the 
filing  of  the  Notice  of  Motion,  the 
motion  shall  be  deemed  denied. 

Complaint 

39.  (1)  Subject  to  subrule  (3),  any 
interested  person  who  intends  to  make 
allegations  of  errors  of  fact  or  law, 
including  challenges  to  the  jurisdiction 
of  the  investigating  authority,  with 
respect  to  a  final  determination,  shall 
file  with  the  responsible  Secretariat, 
within  30  days  after  the  filing  of  a  first 
Request  for  Panel  Review  of  the  final 
determination,  a  Complaint,  together 
with  proof  of  service  on  the 
investigating  authority  and  on  all 
persons  listed  on  the  service  list. 

(2)  Every  Complaint  referred  to  in 
subrule  (1)  shall  contain  the  following 
information  (model  form  provided  in 
the  Schedule): 

(a)  the  information  set  out  in  subrule 
58(1): 

(b)  the  precise  nature  of  the 
Complaint,  including  the  applicable 
standard  of  review  and  the  allegations  of 
errors  of  fact  or  law,  including 
challenges  to  the  jurisdiction  of  the 
investigating  authority; 

(c)  a  statement  describing  the 
interested  person's  entitlement  to  file  a 
Complaint  under  this  rule;  and 

(d)  where  the  final  determination  was 
made  in  Canada,  a  statement  as  to 
whether  the  complainant 
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(i)  intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  panel,  and 

(ii)  requests  simultaneous  translation 
of  any  oral  proceedings. 

(3)  Only  an  interested  person  who 
would  otherwise  be  entitled  to 
commence  proceedings  for  judicial 
review  of  the  final  determination  may 
Gle  a  Complaint. 

(4)  Subject  to  subrule  (5),  an  amended 
Complaint  shall  be  Rled  no  later  than  5 
days  before  the  expiration  of  the  time 
period  for  filing  a  Notice  of  Appearance 
pursuant  to  rule  40. 

(5)  An  amended  Complaint  may,  with 
leave  of  the  panel,  be  filed  after  the  time 
limit  set  out  in  subrule  (4)  but  not  later 
than  20  days  before  the  expiration  of  the 
time  period  for  filing  briefs  pursuant  to 
subrule  60(1). 

(6)  Leave  to  file  an  amended 
Complaint  may  be  requested  of  the 
panel  by  the  filing  of  a  Notice  of  Motion 
for  leave  to  file  an  amended  Complaint 
accompanied  by  the  proposed  amended 
Complaint. 

(7)  Where  the  panel  does  not  grant  a 
motion  referred  to  in  subrule  (6)  within 
the  time  period  for  filing  briefs  pursuant 
to  subrule  60(1),  the  motion  shall  be 
deemed  to  be  denied. 

Notice  of  Appearance 

40.  (1)  Subject  to  subrule  (2),  within 
45  days  after  the  filing  of  a  first  Request 
for  Panel  Review  of  a  final 
determination,  the  investigating 
authority  and  any  other  person  who  is 
entitled  to  and  proposes  to  participate 
in  the  panel  review  and  who  has  not 
filed  a  Complaint  in  the  panel  review 
shall  file  with  the  responsible 
Secretariat  a  Notice  of  Appearance 
containing  the  following  information 
(model  form  provided  in  the  Schedule): 

(a)  the  information  set  out  in  rule 
58(1); 

(b)  in  the  case  of  a  Notice  of 
Appearance  filed  by  the  investigating 
authority,  any  admissions  with  respect 
to  the  allegations  set  out  in  the 
Complaints; 

(c)  a  statement  as  to  whether 
appearance  is  made 

(i)  in  support  of  the  allegations  set  out 
in  a  Complaint  under  subrule  39(2)(b), 

(ii)  in  opposition  to  the  allegations  set 
out  in  a  Complaint  under  subrule 
39(2)(b),  or 

(iii)  partly  in  support  of  the 
allegations  set  out  in  a  Complaint  under 
subrule  39(2)(b)  and  partly  in 
opposition  to  the  allegations  set  out  in 
a  Complaint  under  subrule  39(2)(b); 

(d)  a  statement  as  to  the  basis  for  the 
person's  claim  of  entitlement  to  file  a 
Notice  of  Appeararce  under  this  rule; 
and 


(e)  where  the  final  determination  was 
made  in  Canada,  a  statement  as  to 
whether  the  person  filing  the  Notice  of 
Appearance 

(i)  intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  panel,  and 

(ii)  requests  simultaneous  translation 
of  any  oral  proceedings. 

(2)  Any  complainant  who  intends  to 
appear  partly  in  opposition  to  the 
allegations  set  out  in  a  Complaint  under 
subrule  39(2)(b)  shall  file  a  Notice  of 
Appearance  containing  the  statements 
referred  to  in  subrules  (l)(c)(iii)  and 
(l)(d). 

Record  for  Review 

41.  (1)  The  investigating  authority 
whose  final  determination  is  under 
review  shall,  within  15  days  after  the 
expiration  of  the  time  period  fixed  for 
filing  a  Notice  of  Appearance,  file  with 
the  responsible  Secretariat 

(a)  nine  copies  of  the  final 
determination,  including  reasons  for  the 
final  determination; 

(b)  two  copies  of  an  Index  comprised 
of  a  descriptive  list  of  all  items 
contained  in  the  administrative  record, 
together  with  proof  of  service  of  the 
Index  on  all  participants;  and 

(c)  subject  to  subrules  (3),  (4),  and  (5), 
two  copies  of  the  administrative  record. 

(2)  An  Index  referred  to  in  subrule  (1) 
shall,  where  applicable,  identify  those 
items  that  contain  proprietary 
information,  priNileged  information  or 
government  information  by  a  statement 
to  that  efi^ect. 

(3)  Where  a  document  containing 
proprietary  information  is  filed,  it  shall 
be  filed  under  seal  in  accordance  with 
rule  46. 

(4)  No  privileged  information  shall  be 
filed  with  the  responsible  Secretariat 
unless  the  investigating  authority 
waives  the  privilege  and  voluntarily 
files  the  information  or  the  information 
is  filed  pursuant  to  an  order  of  a  panel. 

(5)  No  government  information  shall 
be  filed  with  the  Secretariat  unless  the 
investigat5ng  authority,  after  having 
reviewed  the  government  information 
and,  where  applicable,  after  having 
pursued  appropriate  review  procedures, 
determines  that  the  information  may  be 
disclosed. 

42.  Reserved. 

43.  Reserved. 

Part  III— Panels 

Announcement  of  Panel 

44.  On  the  completion  of  the  selection 
of  a  panel,  the  responsible  Secretary 
shall  notify  the  participants  and  the 
other  Secretary  of  the  names  of  the 
panelists. 


Violation  of  Code  of  Conduct 

45.  Where  a  participant  in  a  panel 
review  believes  that  a  panelist  or  an 
assistant  to  a  panelist  is  in  violation  of 
the  Code  of  Conduct,  the  participant 
shall  forthwith  notify  the  responsible 
Secretary  in  writing  of  the  alleged 
violation.  The  responsible  Secretary 
shall  promptly  notify  the  other 
Secretary  and  the  Parties  of  the 
allegations. 

Part  IV — ^Proprietary  Information  and 
Privileged  Information 

Filing  or  Senice  under  Seal 

46.  (1)  Where,  under  these  rules,  a 
document  containing  proprietary 
information  or  privileged  information  is 
required  to  be  filed  under  seal  with  the 
Secretariat  or  is  required  to  be  served 
under  seal,  the  document  shall  be  filed 
or  served  in  accordance  with  this  rule 
and.  where  the  document  is  a  pleading, 
in  accordance  with  rule  59. 

(2)  A  dociunent  filed  or  served  under 
seal  shall  be 

(a)  bound  separately  fi-om  all  other 
documents; 

(b)  clearly  marked 

(i)  in  the  case  of  a  document 
containing  proprietary'  information. 
"Proprietary"  or  "Confidential",  and 

(ii)  in  the  case  of  a  document 
containing  privileged  information. 
"Privileged";  and 

(c)  contained  in  an  opaque  inner 
wTapper  and  an  opaque  outer  wTapper. 

(3)  An  inner  vvTapper  referred  to  in 
subrule  (2)(c)  shall  indicate 

(a)  that  proprietary  information  or 
privileged  information  is  enclosed,  as 
the  case  may  be;  and 

fb)  the  Secretariat  file  number  of  the 
panel  review. 

47.  Filing  or  service  of  proprietary 
information  or  privileged  information 
with  the  Secretariat  does  not  constitute 
a  waiver  of  the  designation  of  the 
information  as  proprietary  information 
or  privileged  information. 

Disclosure  Orders  and  Protective  Orders 

48.  (1)  A  counsel  of  record,  or  a 
professional  retained  by,  or  under  the 
control  or  direction  of.  a  counsel  of 
record,  who  wishes  disclosure  of 
proprietary  information  in  a  panel 
review  shall  file  a  Disclosure 
Undertaking  or  a  Protective  Order 
Application  with  respect  to  the 
proprietary  information  as  follows: 

(a)  with  the  responsible  Secretariat, 
four  copies;  and 

(b)  with  the  investigating  authority, 
one  original  and  any  additional  copies 
that  the  investigating  authority  requires. 

(2)  A  Disclosure  Undertaking  or 
Protective  Order  Application  referred  to 
in  subrule  (1)  shall  be  served 
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(a)  wheie  the  Ehsclosure  Undertaking 
or  Protective  Order  Application  is  filed 
before  the  expiration  of  the  time  perio-i 
fixed  for  filing  a  Notice  of  Appearance 
in  the  panel  review,  on  the  p*»rscr.s 
listed  in  the  service  list;  and 

(b)  in  any  other  case,  on  all 
participants  other  than  the  investigating 
authori'v.  in  arcoriance  with  subrule 
24(1). 

49.  (1)  Ever/  paneh?t,  assistsnt  to  a 
panelist,  eoim  reporter  and  translator 
shall,  before  tailing  ap  duties  in  a  pan-;! 
review,  submit  to  the  responsible 
Secretarv  a  Discl%~siire  Undertaking  or  a 
Protwniv*;  Order  Application 

(2)  A  ptnehst,  assistant  fo  a  panelist, 
court  reporter  or  translator  a  ha  amends 
or  modifiris  a  Disclo? ore  Unrir^r^aking  or 
l*TOtective  Order  AppHcatics.  'ihall  file 
with  tt>e  r^ponsibie  S«jeta.'-M?  a  copy 
of  the  arortndment  or  rnodifi.  -!?nm. 

(3)  Whe.'s  the  investigat'n)^  authority 
receives,  pursuant  to  subrule  14(1),  a 
Di3closL,-^  Undertaking  or  Frntrtctive 
Order  Apphcation.  or  an  air  f^   dment  or 
modif!tf!:i',in  thereto,  li'ie  in  -— ;;igating 
authority  sna.'l  issur  a  D:sci(  ^  ire  Order. 
Protect! ''e  Order,  ami'.nonif.i ^  or 
modifir-i!)on  according^'. 

|4)  Where  the  jnves'igjtji  g  aiithority 
amends.  modiBes  '',t  r»»vok»!S  a 
Disclosure  Order  or  Pro'ect,'  e  Order, 
the  panelist,  assis'diit  to  a  poiJeJist, 
court  reporter  or  translator  sh^J?  provide 
the  responsible  Secretariat  w;!h  a  copy 
of  the  amendrcont.  niodificarion  or 
notice  of  revocation. 

50.  The  investigatiag  ai.thirify  shall, 
within  30  days  afVer  a  Disclosure 
Undertaking  or  Protective  Order 
Application  is  filod  in  accorfiance  with 
subruJe  48(1).  serve  on  the  person  who 
filed  the  Disclosure  Undertaki.ig  or 
Protective  Order  Appiicaticn 

(a)  a  Disclosure  Order  or  Protective 
Order,  as  the  case  may  be;  or 

(b)  a  notification  in  writing  setting  out 
the  reasons  \\hy  a  Disclosiue  Order  or 
Protective  Order  is  not  issued. 

51.  (1)  Where 

(a)  an  investigating  authority  refuses 
to  issue  a  Disclosure  Order  or  Protective 
Order  to  a  counsel  of  record  or  to  a 
professional  retained  by,  or  under  the 
control  or  direction  of,  a  counsel  of 
record,  or 

fb)  an  investigating  aathonty  issues  a 
Disclosure  Order  or  Protective  Order 
with  terms  unacceptable  to  the  counsel 
of  reco.'d,  the  counsel  of  record  may  file 
with  the  responsible  Secretahat  a  Notice 
of  Motion  requesting  that  the  panel 
review  the  decision  of  the  in\'estigating 
authority. 

(2)  Where,  ailer  consideration  of  any 
response  made  by  the  investigating 
authority  referred  to  in  subrule  (l).  the 
panel  decides  that  a  Disclosure  Order  or 


Protective  Order  should  be  issued  or 
that  the  terms  of  a  Disclosure  Order  or 
Protective  Order  should  be  modified  or 
amended,  the  panel  shall  so  notify 
counsel  for  the  investigaUng  authority. 

(3)  Where  the  final  determinatioa  was 
made  in  the  United  States  and  the 
investigating  authority  fails  to  comply 
vtrith  the  notification  referred  to  in 
subrule  (2).  the  panel  may  issue  such 
orders  as  are  just  in  the  circuarjstances, 
including  an  order  refusing  to  permit 
the  investigating  authority  to  make 
certain  arguments  in  support  of  its  case 
or  striking  certain  arguments  from  its 
pleadincs. 

52.  (1)  Where  a  EMsclcsure  Order  or 
Protective  Order  is  issued  Jo  a  person  in 
a  panel  review,  the  person  shall  file 
with  the  responsible  Secretariat  a  copy 
of  the  Ehsi  losure  Order  or  Prr;«ective 
Order. 

(2)  Where  a  Disclosure  Order  or 
ProtectiN-e  Order  is  revoked,  amended  or 
modified  by  the  investigating  auihonty, 
the  investigating  authority  sheJi  provide 
to  the  responsible  .Secretariat  and  to  all 
participants  a  copy  of  the  Notik'»  of 
Revocation,  ameiidment  or 
modification. 

53.  Reserved. 

54.  Where  a  Disclosure  Order  or 
Protective  Order  is  issued  to  a  person, 
the  person  is  entitled 

(aj  to  aa:«ss  to  the  document;  and 
(b)  where  the  person  is  a  counsel  of 
record,  to  a  copy  of  the  document 
containing  the  proprietary  informatioa, 
on  payment  of  an  appropriate  fee,  and 
to  service  of  pleadings  containing  the 
proprietary  information. 

Privileged  Information 

55.  (1)  A  Notice  of  Motion  for 
disclosure  of  a  docimient  in  the 
administrative  record  identified  as 
containLng  privileged  information  shall 
set  out 

(a)  the  reasons  why  disclosure  of  the 
document  is  necjessary  to  the  esse  of  the 
participant  filing  the  Notice  of  Motion; 
and 

(b)  a  statement  of  any  point  of  law  or 
legal  authority  relied  on,  ^^^►■:her  with 
a  condse  argument  in  support  of 
disclosure. 

(2)  Within  10  days  af^er  a  Notice  of 
Motion  referred  to  in  subrule  (1)  is  filed, 
the  investigating  authority  shall.  If  it 
intends  to  respond,  file  the  foDowmg  in 
response: 

(a)  an  affidavit  of  an  official  of  the 
investigating  authority  stating  that, 
since  the  filing  of  the  Notice  of  Motion, 
th«  official  has  examined  the  document 
and  has  determined  that  disclosure  of 
the  doounent  would  constitute 
disclosure  of  privileged  information, 
and 


(b)  a  statement  of  any  point  of  law  or 
legal  authority  rebed  on,  together  with 
a  concise  argume.nt  in  support  of  non- 
disclosuTQ. 

(3)  After  having  reviewed  the  Notice 
of  Motion  referred  to  in  subrule  (1}  and 
any  response  filed  under  subrule  (2),  the 
panel  may  order 

(a)  that  the  document  shall  not  be 
disclosed;  or 

(b)  that  the  investigating  authority  file 
two  copies  of  the  document  under  seal 
with  the  responsible  Secretariat. 

(4)  In  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  before  examining  a  document  in 
accordance  with  subrule  16)  or  (8),  a 
panebst  shall  file  with  the  responsible 
Secretariat  four  copim  ol  a  Protective 
Order  with  respect  to  the  document, 
signed  by  the  pantlist. 

(5)  Where  the  panel  has  issued  an 
order  pursuant  to  subrule  (3Xb),  the 
panel  shall  select  two  panelists,  one  of 
whom  shall  be  a  laviryer  who  is  a  citizen 
of  Canada  and  the  other  of  whom  s.^&ll 
be  a  lavi^er  who  is  a  citizen  of  the 
United  States. 

(6)  The  two  panelists  selected  laider 
subrule  (5)  shall 

(a)  examine  ihe  document  in  camttra. 
and 

(b)  commimlcate  their  decision,  if 
any.  to  the  p>anel. 

(7)  The  decision  referred  to  in  subrulh 
i6)(b)  shall  be  issued  as  an  order  of  the 
panel. 

(8)  Where  the  two  panelists  selecttnl 
under  subrule  (5)  fall  lo  come  to  a 
decision,  the  panel  shall 

(a)  examine  (he  document  in  cmneia. 
and 

(b)  is8ue  an  order  with  respecl  to  the 
disclosure  of  the  document 

J9)  Where  an  order  referred  to  in 
subrule  (7)  or  (8)  is  to  the  eflect  that  the 
drx^uTijeat  shall  not  be  disclosed,  the 
responKible  Secretary  shall  return  a)l 
copies  of  the  document  to  the 
investigating  authority  by  service  undei 
seal. 

56.  In  a  p>anel  review  of  a  final 
determination  .'nede  in  the  United 
States,  where,  pursiiact  lo  rule  55, 
disclosure  of  a  dociunent  is  granted, 

(a)  the  panel  shall  limit  disclosure  to 

|i)  persons  who  must  have  access  in 
order  to  permit  effective  representation 
in  the  panel  review, 

(ii)  persons,  such  as  the  Secretariat 
staff,  court  reporters  and  translators, 
who  must  have  access  for  administrative^ 
purposes  in  order  to  permit  elective 
functioning  of  the  panel,  and 

(iii)  members  of  an  Extrsordinary 
Challenge  Committee  and  their 
assiiitanta  who  may  need  access 
pursuant  to  the  Extraordinary  ChaUangp 
Committee  Rules; 
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(b)  the  panel  shall  issue  an  order 
identifying  by  name  and  by  title  or 
position  the  persons  who  are  entitled  to 
access  and  shall  allow  for  future  access 
by  new  coimsel  of  record  and  by 
members  of  an  Extraordinary  Challenge 
Committee  and,  as  necessary,  their 
assistants;  and 

(c)  the  investigating  authority  shall 
issue  a  Protective  Order  with  respect  to 
that  document  in  accordance  with  the 
order  of  the  panel. 

Violations  of  Disclosure  Undertakings 
and  Protective  Orders 

57.  Where  any  person  alleges  that  the 
terms  of  a  Disclosure  Undertaking  or 
Protective  Order  have  been  violated,  the 
panel  shall  refer  the  allegations  to  the 
investigating  authority  for  investigation 
and,  where  applicable,  the  imposition  of 
sanctions  in  accordance  with  section 
77.26  of  the  Special  Import  Measures 
Act,  as  amended,  or  section  777(d)  of 
the  Tariff  Act  of  1930,  as  amended. 

Part  V — Written  Proceedings 

Form  and  Content  of  Pleadings 

58.  (1)  Every  pleading  filed  in  a  panel 
review  shall  contain  the  following 
information: 

(a)  the  title  of,  and  any  Secretariat  file 
number  assigned  for,  the  panel  review; 

(b)  a  brief  descriptive  title  of  the 
pleading; 

(c)  the  name  of  the  Party,  investigating 
authority  or  interested  person  Cling  the 
document; 

(d)  the  name  of  counsel  of  record  for 
the  Party,  Investigating  authority  or 
interested  person; 

(e)  the  service  address,  as  defined  in 
rule  3;  and 

(fl  the  telephone  number  of  the 
counsel  of  record  referred  to  in  subrule 
(d)  or,  where  an  interested  person  is  not 
represented  by  counsr!,  the  telephone 
number  of  the  interested  person. 

(2)  Every  pleading  filed  in  a  panel 
review  shall  be  on  paper  8V2  x  11  inches 
(216  millimetres  by  279  millimetres)  in 
size.  The  text  of  the  pleading  shall  be 
printed,  typewritten  or  reproduced 
legibly  on  one  side  only  with  a  margin 
of  approximately  IV2  inches  (40 
millimetres)  on  the  left-hand  side  with 
double  spacing  between  each  line  of 
text,  except  for  quotations  of  more  than 
50  words,  which  shall  be  indented  and 
single-spaced.  Footnotes,  titles, 
schedules,  tables,  graphs  and  columns 
of  figures  shall  be  presented  in  a 
readable  form.  Briefs  shall  be  securely 
bound  along  the  left-hand  margin. 

(3)  Every  pleading  filed  on  behalf  of 
a  participant  in  a  panel  review  shall  be 
signed  by  counsel  for  the  participant  or, 
where  the  participant  is  not  represented 
by  counsel,  by  the  participant. 


59.  (1)  Where  a  participant  files  a 
pleading  that  contains  proprietary 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  one  set  shall  be  filed  under  seal, 
containing  the  proprietary  information 
and  labelled  "Proprietary"  or 
"Confidential",  with  the  top  of  each 
page  that  contains  proprietary 
information  marked  with  the  word 
"Proprietary"  or  "Confidential"  and 
writh  the  proprietary  information 
enclosed  in  brackets;  and 

(b)  no  later  than  one  day  following  the 
day  on  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  proprietary 
information  shall  be  filed  and  labelled 
"Non-Proprietary"  or  "Non- 
Confidential",  with  each  page  from 
which  proprietary  information  has  been 
deleted  bearing  a  legend  indicating  the 
location  from  which  the  proprietary 
information  was  deleted. 

(2)  Where  a  participant  files  a 
pleading  that  contains  privileged 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  one  set  of  shall  be  filed  under  seal, 
containing  the  privileged  information 
and  labelled  "Privileged",  with  the  top 
of  each  page  that  contains  privileged 
information  marked  with  the  word 
"Privileged"  and  with  the  privileged 
information  enclosed  in  brackets;  and 

(b)  no  later  than  one  day  following  the 
day  on  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  privileged 
information  shall  be  filed  and  labelled 
"Non-Privileged",  with  each  page  from 
which  privileged  information  has  been 
deleted  bearing  a  legend  indicating  the 
location  from  which  the  privileged 
information  was  deleted. 

Filing  of  Briefs 

60.  (1)  Subject  to  subrul-  ^«fl),  every 
participant  who  has  filed  aComplauit 
under  rule  39  or  a  Notice  of  Appearance 
with  a  statement  under  subrule 
40(l)(c)(i)  or  (iii)  shall  file  a  brief, 
setting  forth  grounds  and  argimients 
supporting  the  allegations  of  the 
Complaint  no  later  than  60  days  after 
the  expiration  of  the  time  period  fixed, 
under  subrule  41(1).  for  filing  the 
administrative  record. 

(2)  Every  participant  who  has  filed  a 
Notice  of  Appearance  with  a  statement 
under  subrule  40(l)(c)(ii)  or  (iii)  shall 
file  a  brief  supporting  any  reviewable 
portion  of  the  final  determination  no 
later  than  60  days  after  the  expiration  of 
the  time  period  for  filing  of  briefs 
referred  to  in  subrule  (1). 


(3)  Every  participant  who  has  filed  a 
brief  ptu^uant  to  subrule  (1)  may  file  a 
brief  replying  to  the  grounds  and 
arguments  set  forth  in  the  briefs  filed 
pursuant  to  subrule  (2)  no  later  than  15 
days  after  the  expiration  of  the  time 
period  for  filing  of  briefs  referred  to  in 
subrule  (2).  Reply  briefs  shall  be  limited 
to  rebuttal  of  matters  raised  in  the  briefs 
filed  pursuant  to  subrule  (2). 

(4)  An  appendix  containing 
authorities  cited  in  all  briefs  filed  under 
any  of  subrules  (1)  to  (3)  shall  be  filed 
with  the  responsible  Secretariat  within 
10  days  after  the  last  day  on  which  a 
brief  under  subrule  (3)  may  be  filed. 

(5)  Any  numt)er  of  participants  may 
join  in  a  single  brief  and  any  participant 
may  adopt  by  reference  any  part  of  the 
brief  of  another  participant. 

(6)  A  participant  may  file  a  brief 
vdthout  appearing  to  present  oral 
argument. 

(7)  Where  a  panel  review  of  a  final 
determination  made  by  an  investigating 
authority  of  United  States  with  respect 
to  certain  goods  involves  issues  that 
may  relate  to  the  final  determination  of 
the  other  investigating  authority  with 
respect  to  those  goods,  the  latter 
investigating  authonty  may  file  an 
amicus  curiae  brief  in  the  panel  review 
in  accordance  with  subrule  (2). 

Failure  to  File  Briefs 

61.  (1)  Where  a  participant  fails  to  file 
a  brief  within  the  time  period  fixed,  the 
panel  may  order  that  the  participant  is 
not  entitled 

(a)  to  present  oral  argument; 

(b)  to  service  of  any  further  pleadings, 
orders  or  decisions  in  the  panel  review; 
or 

(c)  to  further  notice  of  the  proceedings 
in  the  panel  review. 

(2)  Where 

(a)  no  brief  is  filed  by  any 
complainant  or  by  any  participant  in 
support  of  any  of  the  complainants 
within  the  time  periods  established 
pursuant  to  these  rules,  and 

(b)  where  no  motion  pursuant  to  rule 
20  is  pending,  the  panel  may.  on  its  own 
motion  or  pursuant  to  the  motion  of  a 
participant,  issue  an  order  to  show 
cause  why  the  panel  review  should  not 
be  dismissed. 

(3)  If,  on  a  motion  under  subrule  (1). 
good  cause  is  not  shown,  the  panel  shall 
issue  an  order  dismissing  the  panel 
review. 

(4)  Where  no  brief  is  filed  by  an 
investigating  authority,  or  by  an 
interested  person  in  support  of  the 
investigating  authority,  within  the  time 
period  fixed  in  subrule  60(2).  a  panel 
may  issue  a  decision  referred  to  in  rule 
74. 


5904 


Federal  Register  /  Vol.  59,  No.  26  /  Tuesday,  February  ft.  1:994  /  Nbtkxs 


Content  of  Briefs  and  Appendices 

62.  (1)  Every  brief  Bled  ptirsuant  to 
subrule  60(1)  or  (2)  shall  contain 
information,  in  the  following  order, 
divided  into  five  parts: 

Parti 

(a)  A  table  of  contents;  and 

(b)  A  table  of  authorities: 

The  table  of  authorities  shall  include 
the  authorities  cited  except  references  to 
documents  from  the  administrative 
record.  The  table  of  authorities  shall 
arrange  the  cases  alphabetically,  refer  to 
the  p8ge{s)  of  the  brief  where  each 
authority  is  dted  and  mark,  with  an 
asterisk  in  the  margin,  those  authorities 
primarily  relied  on. 

Part  n-  A  statement  of  the  Case 

(a)  in  the  brief  of  a  complainant  or  of 
participant  filing  a  brief  pursuant  to 

subnJe  60(1).  this  Part  shall  contain  a 
concise  statement  of  the  relevant  facts; 

(b)  in  the  brief  of  an  investigating 
authority  or  of  a  participant  filing  a  brief 
pursuant  to  subrule  60(2).  this  Part  shall 
contain  a  concise  statement  of  the 
position  of  the  Investigating  authority  or 
the  participant  with  respect  to  the 
statement  of  facts  set  out  in  the  briefs 
referred  to  in  paragraph  (a),  including  a 
concise  statement  of  other  facts  relevant 
to  its  case;  and 

(c)  in  all  briefs,  references  to  evidence 
in  the  administrative  record  shall  be 
made  by  page  and,  where  practicable,  by 
line. 

Part  QI:  A  statement  of  the  issues: 

(a)  in  the  brief  of  a  complaina.nt  or  of 
a  participant  filing  a  brief  pursuant  to 
subrule  60(1).  this  Part  shall  contain  a 
concise  statement  of  the  Issues;  and 

(b)  in  the  brief  of  an  investigating 
authority  or  of  a  participant  fihng  a  brief 
pursuant  to  subrule  60(2),  this  Part  shall 
contain  a  concise  statement  of  the 
position  of  the  investigating  authority  or 
the  p>articipant  with  respect  to  each 
issue  relevant  to  Its  case. 

Part  rV:  Argument 

This  Part  shall  consist  of  the  argument 
setting  out  concisely  the  points  of  law 
relating  to  the  issues  with  applicable 
citations  to  authorities  and  the 
administrative  record. 

Part  V:  Relief 

This  part  shall  consist  of  a  concise 
statement  precisely  identifying  the  relief 
requested. 

(2)  Paragraphs  in  Paris  I  to  V  of  a  brief 
may  be  numbered  consecutively. 

(3)  A  reply  brief  filed  pursuant  to  rule 
60(3)  shall  include  a  taUe  of  contents 
and  a  table  of  authorities,  indicating 


those  prindpcdly  relied  upon  in  the 
argumeDt. 

Appendix  to  the  Briefs 

62A.  (1)  Authorities  referred  to  in  the 
briefs  shall  be  included  in  an  appendix, 
which  shall  be  organized  as  follows:  a 
table  of  contents,  copies  of  all  treaty  and 
statutory  references,  references  to 
regulations,  cases  primarily  relied  on  in 
the  brief&,  set  out  alphabetically,  and  ail 
other  references  except  documents  from 
the  administrative  record. 

(2)  The  appendix  required  under 
subrule  60(4)  shall  be  compiled  by  a 
participant  who  filed  a  brief  under 
subrule  60(1)  and  who  was  so 
designated  by  all  the  participants  who 
filed  a  brief.  Each  participant  who  filed 
a  brief  under  subrule  60(2)  shall  provide 
the  designated  participant  with  a  copy 
of  each  authority  on  which  it  primarily 
relied  in  its  brief  that  was  not  primarily 
relied  on  in  any  other  brief  filed  under 
subrale  60(1).  Each  participant  who 
filed  a  brief  under  subrule  60(3)  shall 
provide  the  designated  participant  with 
a  copy  of  each  authority  on  which  it 
primarily  relied  in  its  brief  that  was  not 
primarily  relied  on  in  briefs  filed 
pursuant  to  subrule  60  (1)  or  (2). 

(3)  The  costs  for  compiling  the 
appendix  shall  be  borne  equally  by  all 
f>articipants  who  file  briefs. 

Motions 

63.  (1)  A  motion  shall  be  made  by 
Notice  of  Motion  in  writing  (model  form 
provided  In  the  Schedule)  imless  the 
circumstances  make  it  unnecessary  or 
Impracticable. 

(2)  Every  Notice  of  Motion,  and  any 
affidavit  in  support  thereof,  shall  be 
accompanied  by  a  proposed  order  of  the 
panel  (model  form  provided  In  the 
Schedule)  and  shall  h«e  filed  with  the 
responsible  Secretariat,  together  with 
proof  of  service  on  all  participants. 

(3)  Every  Notice  of  Motion  shall 
contain  the  following  information: 

(a)  the  title  of  the  panel  review,  the 
Secretariat  file  number  for  that  panel 
review  and  a  brief  descriptive  title 
indicating  the  purpose  of  the  motion; 

(b)  a  statement  of  the  precise  relief 
requested; 

(c)  a  statement  of  the  grounds  to  be 
argued,  including  a  reference  to  any 
rule,  point  of  law  or  legal  authority  to 
be  relied  on,  together  with  a  concise 
argument  in  support  of  the  motion;  and 

(d)  where  necessary,  referent»8  to 
evidence  in  the  adminlstrarive  record 
identified  by  page  and,  where 
practicable,  by  bna. 

(4)  The  pendency  of  any  motion  in  a 
panel  review  shall  not  alter  any  time 
period  fixed  in  these  rules  or  by  an 
order  or  decision  of  the  panel. 


(5)  A  Notice  of  Motion  to  which  all 
participants  consent  shall  be  entitled  a 
Consent  Motion. 

64.  Subject  to  subrules  20(2)  and 
77(5),  unless  the  panel  otherwise  orders, 
a  participant  may  file  a  response  to  a 
Notice  of  Motion  within  10  days  after 
the  Notice  of  Motion  is  filed. 

65.  (1)  A  panel  may  dispose  of  a 
motion  based  upon  the  pleadings  filed 
pertaining  to  the  motion.  ' 

(2)  The  panel  may  hear  oral  argument 
or,  subject  to  subrule  26(b).  direct  that 

a  motion  be  heard  by  means  of  a 
telephone  conference  call  with  the 
participants. 

(3)  A  panel  may  deny  a  motion  before 
responses  to  the  Notice  of  Motion  have 
been  filed. 

66.  Where  a  panel  chooses  to  hear  oral 
argument  or,  pursuant  to  subnjle  65(2), 
directs  that  a  motion  be  heard  by  means 
of  a  telephone  conference  call  with  the 
participants,  the  responsible  Secretary 
shall,  at  the  direction  of  the  chairperson, 
fix  a  date,  time  and  place  for  the  hearing 
of  the  motion  and  shall  notify  all 
participants  of  the  same. 

Part  VI— Oral  Proceedings 

Location 

67.  Oral  proceedings  in  a  panel 
review  shall  take  place  at  the  office  of 
the  responsible  Secretariat  or  at  such 
other  location  as  the  responsible 
Secretary  may  arrange. 

Pre-heonng  Conference 

68.  (1)  A  panel  may  hold  a  pre- 
hearing conference,  in  which  case  the 
responsible  Secretary  shall  give  notice 
of  the  conference  to  all  ptartidpants. 

(2)  A  participant  may  request  that  the 
panel  hold  a  pre-hearing  conference  by 
filing  with  the  responsible  Secretarial  a 
written  request  setting  out  the  matters 
that  the  participant  proposes  to  raise  at 
the  conference. 

(3)  The  purpose  of  a  pre-hearing 
conference  shall  be  to  facilitate  the 
expeditious  advancement  of  the  panel 
review  by  addressing  such  matters  as 

(a)  the  clarification  and  simplification 
of  the  issues; 

(b)  the  procedure  to  be  followed  at  the 
hearing  of  oral  argument;  and 

(c)  any  outstanding  motions. 

(4)  Subject  to  subrule  26(b),  a  pre- 
hearing conference  may  be  conducted 
by  means  of  a  telephone  conference  call 

|5)  Following  a  pre-hearing 
conference,  the  panel  shell  promptly 
issue  an  order  setting  out  its  rulings 
with  respect  to  the  matters  consif^red  at 
the  conference. 

OraJ  Argument 

69.  (1)  A  panel  shall  commence  the 
hearing  of  oral  argument  no  later  than 
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30  days  after  the  expiration  of  the  time 
period  fixed  under  subrule  60(3)  for 
filing  reply  briefs.  At  the  direction  of  the 
panel,  the  responsible  Secretary  shall 
notify  all  participants  of  the  date,  time 
and  place  for  the  oral  argument. 

(2)  Oral  argument  shall  be  limited  to 
the  issues  in  dispute,  shall  be  subject  to 
the  time  constraints  set  by  the  panel  and 
shall,  unless  the  panel  otherwise  orders, 
be  presented  in  the  following  order: 

(a)  the  complainants  and  any 
participant  who  Bled  a  brief  in  support 
of  the  allegations  set  out  in  a  Complaint 
or  partly  in  support  cf  the  allegations  set 
out  in  a  Complaint  and  pfutly  In 
opposition  to  the  allegations  set  out  in 

a  Complaint; 

(b)  the  investigating  authority  and  any 
participant  who  filed  a  brief  in 
opposition  to  the  allegations  set  out  in 

a  Complaint,  other  than  a  participant 
referred  to  in  subrule  (a);  and 

(c)  argimient  in  reply,  at  the  discretion 
of  the  paneL 

(3)  If  a  participant  fails  to  appear  at 
oral  argument,  the  panel  may  bear 
argument  on  behalf  of  the  other 
participants  who  are  present  If  no 
participant  appears,  the  panel  may 
decide  the  case  on  the  basis  of  briefs. 

(4)  Oral  argujnent  on  behalf  of  a 
participant  on  a  motion  or  at  a  hearing 
shall  be  conducted  by  the  counsel  of 
record  for  that  participant  or,  where  the 
participant  Is  an  Individual  appearing 
pro  se,  by  the  participant. 

SubsfHjuent  Authorities 

70.  (1)  A  fkarticipant  who  has  filed  a 
brief  may  bring  to  the  attention  of  the 
panel, 

(a)  at  any  time  before  the  conclusion 
of  oral  argument,  an  authority  that  is 
relevant  to  the  panel  review; 

(b)  at  any  time  after  the  conclusion  of 
oral  argument  and  before  the  panel  has 
issued  its  decision, 

(i)  an  authority  that  was  reported 
subsequent  to  the  conclusion  of  oral 
argument,  or 

(iO  with  the  leave  of  the  panel,  an 
authority  that  is  relevant  to  the  panel 
review  and  that  came  to  the  attention  of 
counsel  of  record  after  the  conclusion  of 
oral  argimient,  by  filing  with  the 
responsible  Secretariat  a  written 
request,  setting  out  the  citation  of  the 
decision  or  Judgment,  the  page  reference 
of  the  brief  of  the  participant  to  which 
the  decision  or  Judgment  relates  and  a 
concise  statement,  of  no  more  than  one 
page  In  length,  of  the  relevance  of  the 
decision  or  Judgment. 

(2)  A  request  referred  to  in  subrule  (1) 
shall  be  filed  as  soon  as  i>ossibie  after 
the  issuance  of  the  decision  or  Judgment 
by  the  couri. 


(3)  Where  a  request  referred  to  in 
subrule  (1)  is  filed  with  the  responsible 
Secretariat,  any  other  participant  may, 
within  five  days  after  the  date  on  which 
the  request  was  filed,  file  a  concise 
statement,  of  no  more  than  one  page  in 
length,  in  response. 

Oral  Proceedings  in  Camera 

71 .  During  that  part  of  oral 
proceedings  in  which  proprietary 
information  or  privileged  information  is 
presented,  a  panel  shall  not  permit  any 
person  other  than  the  following  persons 
to  be  present: 

(a)  the  person  presenting  the 
proprietary  information  or  privileged 
information; 

(b)  a  person  who  has  been  granted 
access  to  the  proprietary  information  or 
privileged  information  under  a 
Disclosure  Order,  Protective  Order  or  an 
order  of  the  panel; 

(c)  in  the  case  of  privileged 
information,  a  person  as  to  whom  the 
confidentiality  of  the  privileged 
information  has  been  waived;  and 

(d)  officials  of,  and  counsel  for,  the 
investigating  authority. 

PART  VII— Decisions  and  Completions 
of  Panel  Reviews 

Orders.  Decisions  and  Terminations 

72.  The  responsible  Secretary  shall 
cause  notice  of  every  decision  of  a  panel 
issued  pursuant  to  rule  74  to  be 
published  in  the  Canada  Gazette  and 
the  Federal  Register. 

73.  (1)  Where  a  Notice  of  Motion 
requesting  dismissal  of  a  panel  review  is 
filed  by  a  participant,  the  panel  may 
issue  an  order  dismissing  the  panel 
review. 

(2)  Where  a  NJotice  of  Motion 
requesting  termination  of  a  panel  review 
is  filed  by  a  participant  and  is  consented 
to  by  all  the  participants,  and  an 
affidavit  to  that  effect  is  filed,  or  where 
all  participants  file  Notices  of  Motion 
requesting  termination,  the  panel  review 
is  terminated  and,  if  a  panel  has  been 
appointed,  the  paneUsta  are  discharged. 

74.  A  panel  shall  issue  a  written 
decision  with  reasons,  together  with  any 
dissenting  or  concurring  opinions  of  the 
panelists,  in  accordance  with  Article 
1904.8  of  the  Agreement.  The  decision 
will  normally  be  released  by  noon  on 
the  date  of  issuance. 

Panel  Review  of  Action  on  Remand 

75.  (1)  An  investigating  authority 
shall  give  notice  of  the  action  taken 
pursuant  to  a  remand  of  the  panel  by 
fihng  with  the  responsible  Secretariat  a 
Determination  on  Remand  within  the 
time  specified  by  the  panel. 


(2)  If,  on  remand,  the  Investigating 
authority  has  supplemented  the 
administrative  record, 

(a)  the  investigating  authority  shall 
file  with  the  responsible  Secretariat  an 
Index  listing  each  item  in  the 
supplementary  remand  record,  and  a 
copy  of  each  non-privileged  item  Usted 
in  that  Index,  within  five  days  afier  the 
date  on  which  the  investigating 
authority  filed  the  Determination  on 
Remand  with  the  panel; 

(b)  any  participant  who  intends  to 
challenge  the  Determination  on  Remand 
shall  file  a  written  submission  with 
respect  to  the  Determination  on  Remand 
within  20  days  after  the  date  on  which 
the  Investigating  authority  filed  the 
Index  and  supplementary  remand 
record;  and 

(c)  any  response  to  the  written 
submissions  referred  to  in  subrule  (b) 
shall  be  filed  fay  the  investigating 
authority,  and  by  any  participant 
supporting  the  investigating  authority, 
within  20  days  after  the  last  day  cm 
which  written  submissions  in 
opposition  to  the  Determination  on 
Remand  may  be  filed. 

(3)  If,  on  remand,  the  investigating 
authority  has  not  supplemented  the 
record, 

(a)  any  participant  who  intends  to 
challenge  the  Determination  on  Remand 
shall  file  a  written  submission  within  20 
days  after  the  date  on  which  the 
investigating  authoriry  filed  the 
Determination  on  Remand  with  the 
panel;  and 

(b)  any  response  to  the  written 
submissions  referred  to  in  subrule  (a) 
shall  be  filed  by  the  investigating 
authority,  and  oy  any  particif>ant  filing 
in  support  of  the  investigating  authority, 
within  20  days  after  the  last  day  on 
which  such  written  submissions  may  be 
filed. 

(4)  If  no  written  submissions  are  filed 
under  subrule  (2)(b)  or  (3)(a)  within  the 
time  periods  established  by  these  rules, 
and  if  no  motion  pursuant  to  rule  20  is 
pending,  the  panel  shall,  within  10  days 
efter  the  later  of  the  due  date  for  such 
written  submissions  and  the  date  of  the 
denial  of  a  motion  pursuant  to  rule  20, 
issue  an  order  affirming  the 
investigating  authority's  Determination 
on  Remand. 

(5)  Where  a  Determination  on  Remand 
is  challenged,  the  panel  shall  issue  a 
written  decision  pursuant  to  rule  74, 
either  affirming  the  Determination  on 
Remand  or  remanding  it  to  the 
investigating  authority,  no  later  than  90 
days  after  the  Determination  on  Remand 
is  filed. 

75A.  In  setting  the  date  by  which  a 
Determination  on  Remand  shall  be  due 
from  the  investigating  authority,  the 
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panel  shall  take  into  account,  among 
other  factors, 

(a)  the  date  that  any  Determination  on 
Remand  with  respect  to  the  same  goods 
is  due  from  the  other  investigating 
authority,  and 

(b)  the  effect  the  Determination  on 
Remand  from  the  other  investigating 
authority  might  have  on  the 
deliberations  of  the  investigating 
authority  with  respect  to  the  making  of 
a  final  extermination  on  Remand. 

Re-examination  of  Orders  and  Decisions 

76.  A  clerical  error  in  an  order  or 
decision  of  a  panel,  or  an  error  in  an 
order  or  decision  of  a  panel  arising  from 
any  accidental  oversight,  inaccuracy  or 
omission,  may  be  corrected  by  the  panel 
at  any  time  during  the  panel  review. 

77.  (1)  A  participant  may,  within  10 
days  after  a  panel  issues  its  decision, 
file  a  Notice  of  Motion  requesting  that 
the  panel  re-examine  its  decision  for  the 
purpose  of  correcting  an  accidental 
oversight.  Inaccuracy  or  omission, 
which  shall  set  out 

(a)  the  oversight,  inaccuracy  or 
omission  with  respect  to  which  the 
request  is  made; 

(b)  the  relief  requested;  and 

(c)  if  ascertainable,  a  statement  as  to 
whether  other  participants  consent  to 
the  motion. 

(2)  The  groimds  for  a  motion  referred 
to  in  subrule  (1)  shall  be  limited  to  one 
or  both  of  the  following  grounds: 

(a)  that  the  decision  does  not  accord 
with  the  reasons  therefor;  or 

(b)  that  some  matter  has  been 
accidentally  overlooked,  stated 
inaccurately  or  omitted  by  the  panel. 

(3)  No  Notice  of  Motion  referred  to  in 
subrule  (1)  shall  set  out  any  eupmient 
already  made  In  the  panel  review. 

(4)  There  shall  be  no  oral  argument  in 
support  of  a  motion  referred  to  in 
subrule  (1). 

(5)  Except  as  the  panel  may  otherwise 
order  under  subrule  (6)(b},  no 
participant  shall  file  a  response  to  a 
Notice  of  Motion  filed  pursuant  to 
subrule  (1). 

(6)  Within  seven  days  after  the  filing 
of  a  Notice  of  Motion  under  subrule  (1). 
the  panel  shall 

(a)  issue  a  decision  ruUng  on  the 
motion;  or 

(b)  issue  an  order  identifying  further 
action  to  be  taken  concerning  the 
motion. 

(7)  A  decision  or  order  under  subrule 
(6)  may  be  made  with  the  concurrence 
of  any  three  panelists. 

Delay  in  Delivery  of  Decisions 

78.  Where  a  panelist  becomes  unable 
to  fulfil  panel  duties,  is  disqualified  or 
dies,  panel  proceedings  and  the  ruiming 


of  time  periods  shall  be  suspended, 
pending  the  appointment  of  a  substitute 
panelist  in  accordance  with  the 
procedures  set  out  in  Aimex  1901.2  to 
Chapter  Nineteen  of  the  Agreement. 

79.  Where  a  panelist  becomes  imable 
to  fulfil  panel  duties,  is  disqualified  or 
dies  after  the  oral  argimient,  the 
chairperson  may  order  that  the  matter 
be  reheard,  on  such  terms  as  are 
appropriate,  after  selection  of  a 
substitute  panelist. 

Part  Vm — Completion  of  Panel  Review 

79A.  (1)  Subject  to  subrule  (2).  when 
a  panel  issues: 

(a)  an  order  dismissing  a  panel  review 
under  subrule  61(2)  or  73(1). 

(b)  a  decision  luider  rule  74  or  subrule 
75(5)  that  is  the  final  action  in  the  panel 
review,  or 

(c)  an  order  under  subrule  75(4).  the 
panel  shall  direct  the  responsible 
Secretary  to  issue  a  Notice  of  Final 
Panel  Action  (model  form  provided  in 
the  Schedule)  on  the  eleventh  day 
thereafter. 

(2)  Where  a  motion  is  filed  pursuant 
to  subrule  77(1)  regarding  a  decision 
referred  to  in  subrule  (l)(b).  the 
responsible  Secretary  shall  issue  the 
Notice  of  Final  Panel  Action  on  the  day 
on  which  the  panel 

(a)  issues  a  ruling  finally  disposing  of 
the  motion:  or 

(b)  directs  the  responsible  Secretary  to 
issue  the  Notice  of  Final  Panel  Action, 
the  issuance  of  which  shall  constitute  a 
denial  of  the  motion. 

80.  If  no  Request  for  an  Extraordinary 
Challenge  Committee  is  filed,  the 
responsible  Secretary  shall  cause  to  be 
published  in  the  Canada  Gazette  and 
the  Federal  Register  a  Notice  of 
Completion  of  Panel  Review,  effective 

(a)  on  the  day  on  which  a  panel  is 
terminated  pursuant  to  subrule  73(2);  or 

(b)  in  any  other  case,  on  the  31st  day 
following  the  date  on  which  the 
responsible  Secretary  issues  a  Notice  of 
Final  Panel  Action. 

81.  Except  as  provided  in  rule  80, 
where  a  Request  for  an  Extraordinary 
Challenge  Committee  has  been  filed,  the 
responsible  Secretary  shall  cause  to  be 
published  in  the  Canada  Gazette  and 
the  Federal  Register  a  Notice  of 
Completion  of  Panel  Review,  effective 
on  the  day  after  the  day  referred  to  in 
rule  65  or  subrule  66(a)  of  the 
Extraordinary  Challenge  Committee 
Rules. 

82.  Reserved 

83.  Reserved 

84.  Reserved 

85.  Panelists  are  discharged  from  their 
duties  on  the  day  on  which  a  Notice  of 
Completion  of  Panel  Review  is  effective, 
or  on  the  day  on  which  an  Extraordinary 


Challenge  Committee  vacates  a  panel 
review  pursuant  to  subrule  66(b)  of  the 
Extraordinary  Challenge  Committee 
Rules. 

Schedule 

Procedural  Forms 

Forms  (1)  through  (7)  follow. 

Form  (1) 

Article  1904  Bhiational  Panel  Review 
pursuant  to  the  United  States-Canada  Free 
Trade  Agreement 

In  the  matter  of: 


(Title  of  Final  Determination) 

Notice  of  Intent  to  Commence  Judicial 
Review 

Pursuant  to  Article  1904  of  the  Canada- 
United  States  Free-Trade  Agreement,  notice 
is  hereby  served  that 

(interested  person  filing  notice) 

intends  to  commence  judicial  review  in  the 

(name  of  the  court) 

of  the  final  determination  referenced  below. 

The  following  Information  is  provided 

pursuant  to  Rule  33  of  the  Article  1904  Panel 

Rules: 

1.     

(The  name  of  the  interested  person  filing  this 
notice) 

2.     

(The  name  of  counsel  for  the  interested 
person,  if  any) 

3.     


(The  service  address,  as  defined  by  Rule  3  of 
the  Article  1904  Panel  Rules,  Including 
facsimile  number,  if  any) 

4      

(The  telephone  number  of  counsel  for  the 
interested  person  or  the  telephone  number  of 
the  interested  person,  if  not  represented  by 
counsel] 

5.     

(The  title  of  the  final  determination  for  which 
notice  of  intent  to  commence  judicial  review 
is  served) 

6.     

(The  investigating  authority  that  issued  the 
final  determination) 

7.     

(The  file  number  of  the  investigating 
authority) 

8.  (a)   r 

(The  citation  and  date  of  publication  of  the 
final  determination  in  the  Federal  Register  or 
Canada  Gazette):  or 

(b)   

(If  the  final  determination  was  not  published, 
the  date  notice  of  the  final  determination  was 
received  by  the  other  Party) 
Date    


Signature  of  Counsel  (or  interested  person,  if 
not  represented  by  counsel) 


Form  (2) 
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Article  1904  Binationai  Panel  Review 
pursuant  to  the  United  States-Canada  Free 
Trade  Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 
Secretariat  File  No. 

Request  for  Panel  Beview 

Pursuant  to  Article  1904  of  the  Canada- 
United  States  Free-Trade  Agreement,  panel 
review  is  hereby  requested  of  the  final 
detormination  referenced  below.  The 
following  information  is  provided  pursuant 
to  Rule  34  of  the  ArUcle  J  904  Panel  Rules: 

1. — ^ 

{The  name  of  the  Party  or  the  interested 
person  filing  this  request  for  fvane!  review) 

2.     

(The  name  of  counsel  for  the  Party  or  the 
interested  person,  if  any) 

3.     ^ 


(The  service  address,  as  defined  by  Rule  3  of 
the  Article  i904  Panel  Rules,  including 
facsimile  number,  if  any) 

4.     ._ 

(The  telephone  number  of  counsel  for  the 
Party  or  the  interested  person  or  the 
telephone  number  of  the  interested  person,  if 
not  represented  by  counsel) 

5.     

(The  title  of  the  final  determination  for  which 
panel  review  is  requested) 

6.     

(The  investigating  authority  thai  issued  the 
finaJ  determination) 

7.     

(The  file  number  o'.  the  investigating 
authority) 

8.  (a)   

(The  citation  and  date  of  publication  of  the 
final  dctemination  in  the  Federal  Register  or 
Ca-^ada  Gazette];  or 

(b)   

(if  the  final  determination  was  not  published, 
the  date  notice  of  the  final  determination  was 
received  by  the  other  Part}) 

9.  Yes No Non-Applicable 


(Where  a  Notice  of  Intent  to  Commence 
Judicial  Review  has  been  served,  is  the  sole 
reason  for  requesting  review  of  the  final 
determination  to  require  review  by  a  panel?) 
10.  The  Service  List,  as  defined  by  Rule  3, 
is  attached. 
Date    

Signature  of  Counsel  (or  interested  person,  if 
not  represented  by  counsel) 

Form  (3) 

Article  1904  Binationai  Panel  Review 
pursuant  to  the  United  States-Canada  Free 
Trade  Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 
Secretariat  File  No. 


Complaint 

1.     — 

(The  name  of  the  interested  person  filing  the 
complaint) 

2. ■ _ 

(The  name  of  counsel  for  the  interested 

person,  if  any) 

3.     


(The  bervice  address,  as  defined  by  Rule  3  of 
thr  Article  1904  Panel  Rules,  including 
facsimile  number,  if  any) 

4.     — 

(The  telephone  number  of  counsel  for  the 
interested  person  or  telephone  number  of  the 
interested  f)erson,  if  not  represented  by 
counsel) 

.">  Statement  of  the  Precipe  Nature  of  the 
Complaint  (See  Rule  39) 

A.  The  Applicable  Standard  of  Review 

B.  AllegJtions  of  Errors  of  Fact  or  Law 

C.  Challenges  to  the  Jurisdiction  of  the 
Investigatmg  Authority 

6.  Statement  of  the  Interested  Persons 
Entitlement  to  File  a  Complaint  Under  Rule 
39 

7.  For  Panel  Reviews  of  Determinations  Made 
in  Canada: 

(a)  Complainant  intends  to  use  the  specified 
language  in  pleadings  and  oral  proceedings 
(Specify  one) 

English        French 

fb)  Complainant  requests  simultaneous 
translation  of  oral  proceedmgs  (Specify*  one) 

Yes        No 

Date    

Signature  of  Counsel  (or  interested  person,  if 
not  represented  by  counsel) 

Fcrm  (4) 

Article  1904  Binationai  Panel  Review 
pursuant  to  the  United  States-Canada  Free 
Trade  Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 
Secretariat  File  No. 

Notice  of  Appearance 

1.     

(The  name  of  the  investigating  authority  or 
the  interested  person  filing  this  notice  of 
appearance) 

2. 

(The  nanio  of  counsel  for  the  investigating 
authority  or  the  interested  person,  if  any) 

3.     


(The  service  address,  as  defined  by  Rule  3  of 
the  Article  1904  Panel  Rules,  including 
facsimile  number,  if  any) 

4.     

(The  telephone  number  of  counsel  for  the 
Investigating  authority  or  the  interested 
person  or  the  telephone  number  of  the 
interested  p>erson,  if  not  represented  by 
counsel) 

5.  This  Notice  of  Appearance  is  made: 


.in  support  of  the  allegations  set  out 


In  a  Complaint; 

In  opposition  to  the  allegations  set 

^out  in  a  Complaint:  or 

partly  in  support  of  the  allegations 

set  out  in  a  Complaint  and  partly  in 
opposition  to  the  allegations  set  out  in  a 
Complaint; 

6.  Statement  as  to  the  basis  for  the  interested 
person's  entitlement  to  file  a  Notice  of 
Appearance  under  rule  40 

7.  For  Notices  of  Appearance  Filed  by  the 
Investigating  Authority 

Statement  by  the  Investigating  Authority 
regarding  any  admissions  with  respect  to  the 
allegaticas  set  out  in  the  Complaints 

8.  For  Panel  Reviews  of  Determinations  Made 
in  Canada: 

(a)  I  intend  to  use  the  specified  language  in 
pleadings  and  oral  pnx,-eedings  (Specify  one) 
Engl  ish        French 

foj  I  request  simultaneous  translation  of  oral 
proceedings  (Specify  one) 

Yes        No 

Date    — — 

Signature  of  Counswl  (or  interested  person,  if 
not  represenic-d  by  counsel) 

Form  (5) 

Article  1904  Binationai  Panel  Review 
Pursuant  to  the  United  States-Canada  Free 
Trade  Agreement 

In  the  matter  of: 


(Title  of  Pane!  Review) 
Secretariat  File  No. 

Notice  of  Motion 

(descriptive  title  indicating  the  purpose  of 
the  motion) 

1.  — — 

(The  name  of  the  investigating  authority  or 
the  interested  person  filing  this  notice  of 
motion) 

2.     

(The  name  of  counsel  for  the  investigating 
authority  or  the  interested  person,  if  any) 

3.     


(The  service  address,  as  defined  by  Rule  3  of 
the  Article  1904  Panel  Rules,  including 
facsimile  number,  if  any) 

4. 

(The  telephone  number  of  the  counsel  for  the 
investigating  authority  or  the  interested 
person  or  the  telephone  number  of  the 
interested  person,  if  not  represented  by 
counsel) 

5.  Statement  of  the  precise  relief  requested 

6.  Statement  of  the  grounds  to  be  argued, 
including  references  to  any  rule,  [>oint  of  law, 
or  legal  authority  to  be  relied  on 

7.  Arguments  in  support  of  the  motion, 
including  references  to  evidence  in  the 
administrative  record  by  page  and,  where 
practicable,  by  line 


5908 


Federal  Register  /  Vol.  59.  No.  26  /  Tuesday.  February  8.  1994  /  Notices 


8.  Draft  order  attached  (see  Rule  63  and  Form 
(6)) 

Date 

Signatiire  of  Counsel  (or  interested  person,  if 
not  represented  by  counsel) 

Form  (6) 

Article  1904  Binational  Panel  Review 
Pursuant  to  the  United  States-Canada  Free 
Trade  Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 
Secretariat  File  No. 

Order 

Up)on  consideration  of  the  motion 

for ,  (relief  requested),  filed  on 

behalf  of ,  (participant  filing 


motion),  and  upon  all  other  papers  and 
proceedings  herein,  it  is  hereby  ORDERED 
that  the  motion  is 


panelist  name 

Form  (7) 

Article  1904  Binational  Panel  Review 
Pursuant  to  the  United  States-Canada  Free 
Trade  Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 
Secretariat  File  No. 


Issue  Date 

I 

panelist  name 

panelist  name 

panelist  name 

panelist  name 

Notice  of  Final  Panel  Action 

Under  the  direction  of  the  panel,  pursuant 
to  rule  79 A  of  the  Article  1904  Panel  Rules, 
NOTICE  is  hereby  given  that  the  panel  has 
taken  its  final  action  in  the  above-referenced 
matter. 

This  Notice  is  effective  on . 


Issue  Date 


Signature  of  the  Responsible  Secretary 

Dated:  January  25, 1994. 
Timothy  J.  Hauser, 

Deputy  Under  Secretary  for  International 
Trade. 

(FR  Doc.  94-2782  Filed  2-3-94;  1:06  pm) 
BILUNG  CODE  SS10-OT-P 


r 


Tuesday 
Febniary  8,  1994 


3     i     1 


Part  V 


Department  of 
Commerce 

International  Trade  Administration 

United  States-Canada  Free  Trade 
Agreement:  Amendments  to  Rules  of 
Procedure  for  Article  1904  Extraordinary 
Challenge  Committees;  Notice 


i         i 
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DEPARTMENT  OF  COMMERCE      . 

International  Trade  Administration 

United  States-Canada  Free  Trade 
Agreenrtent:  Amendments  to  Rules  of 
Procedure  for  Article  1904 
Extraordinary  Challenge  Committees 

agency:  United  States-Canada  Free 
Trade  Agreement,  Binational 
Secretariat.  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Amendments  to  rules  of 
procedure  for  Article  1904 
Extraordinary  Challenge  Committees. 

SUMMARY:  Canada  and  the  United  States 
have  amended  the  rules  of  procedure  for 
Annex  1904.13  extraordinary  challenge 
proceedings.  These  amendments  are 
intended  to  improve  the  extraordinary 
challenge  proceeding  process  under 
Chapter  Nineteen  of  the  United  States- 
Canada  Free  Trade  Agreement  in  order 
to  increase  its  efficiency  and 
effectiveness. 

EFFECTIVE  DATE:  February  8, 1994.  The 
Rules  of  Procedure,  herewithin,  apply  to 
all  extraordinary  challenge  committee 
proceedings  under  the  United  States- 
Canada  Free  Trade  Agreement 
("Agreement")  commenced  on  or  after 
the  effective  date.  Specifically,  these 
Rules  of  Procedure  govern  any 
extraordinary  challenge  arising  out  of  a 
panel  review  of  any  final  determination 
published  or.  in  the  case  of  a 
determination  that  is  not  published,  for 
which  notice  is  received  prior  to 
January  1. 1994,  the  date  of  entry  into 
force  of  the  North  American  Free  Trade 
Agreement  ("NAFTA").  In  the  event 
that  either  Canada  or  the  United  States 
withdraws  from  the  NAFTA,  the 
Agreement  would  revive  between  them 
and  these  Rules  of  Procedure  again 
would  apply- 

FOR  FURTHER  1NF0RMATK5N  CONTACT:  Lisa 
B.  Koteen.  Senior  Attorney,  Stacy  J. 
Ettinger,  Attorney-Advisor,  or  Terrence 
J.  McCartin,  Attorney-Advisor,  Office  of 
the  Chief  Counsel  for  Import 
Administration,  room  B--099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  482-0836, 
(202) 482-4618.  and  (202) 482-5031, 
respectively.  For  procedural  matters 
involving  cases  under  extraordinary 
challenge  committee  review,  contact 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  room 
2061,  U.S.  Dep)artment  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone:  (202) 
482-5438. 


SUPPt.EMENTARY  INfOfMATION: 
BackgrouMi 

Chapter  Nineteen  of  the  United 
States-Canada  Free  Trade  Agreement 
("Agreement")  establishes  a  mechanism 
for  replacing  judicial  review  of  final 
antidumping  and  countervailing  duty 
determinations  involving  imports  from 
Canada  or  the  United  States  with  review 
by  independent  binational  panels.  If 
requested,  these  panels  will 
expeditiously  review  final 
determinations  to  determine  whether 
they  are  consistent  with  the 
antidumping  or  countervailing  duty  law 
of  the  importing  country. 

In  instances  in  which  one  of  the 
Parties  to  the  Agreement  alleges, 
pursuant  to  Article  1904.13  of  the 
Agreement,  that  (a)(i)  a  member  of  a 
panel  materially  violated  the  rules  of 
conduct,  (ii)  the  panel  seriously 
departed  from  a  fundamental  rule  of 
procedure,  or  (iii)  the  panel  manifestly 
exceeded  its  powers,  authority  or 
jurisdiction,  and  that  (b)  any  of  the 
actions  set  out  in  (a)  has  materially 
affected  the  panel's  decision  and 
threatens  the  integrity  of  the  binational 
panel  review  process,  that  Party  may 
request  formation  of  an  extraordinary 
challenge  committee  ("ECC"). 
Extraordinary  challenge  committee 
review  is  therefore  not  a  routine  appeal. 
Rather,  as  the  name  suggests,  the  United 
Stales  or  Canada  may  have  recourse  to 
an  ECC  onJy  in  extraordinary  cases. 
Title  IV  of  the  United  States-Canada 
Free  Trade  Agreement  Implementation 
Agreenient  Act  of  1988.  Public  Law  No. 
100-449. 102  Stat.  1851  (1988)  amends 
United  States  law  to  implement  Chapter 
Nineteen  of  the  Agreement. 

The  Extraordinary  Challenge 
Committee  Rules  are  intended  to  give 
effect  to  the  extraordinary  challenge 
committee  provisions  of  Chapter 
Nineteen  of  the  Agreement  by  setting 
forth  the  procedures  for  commencing, 
conducting  and  completing 
extraordinary  challenge  proceedings. 
Originally  published  on  December  30. 
1988  (53  Fed.  Reg.  53212.  53222),  the 
Extraordinary  Challenge  Committee 
Rules  became  effective  on  January  1. 
1989,  the  date  the  Agreement  entered 
into  force.  These  amendments  to  the 
Extraordinary  Challenge  Committee 
Rules  are  the  result  of  negotiations 
between  the  United  States  and  Canada. 
The  amendments  improve  the 
extraordinary  challenge  committee 
review  process  by  providing  for  the 
smooth  functioning  of  that  process  and 
by  making  the  rules  more  easily 
understood  by  counsel. 

A  summary  of  the  amendments  to  the 
Extraordinary  Challenge  Committee 


Rules  is  contained  in  the  following 
section-by-section  analysis. 
Amendments  involving  typographical 
errors,  corrected  cross-referencing, 
minor  ministerial  corrections,  and  any 
other  changes  not  explained  below,  are 
considered  drafting  clarifications  and 
have  no  substantive  significance. 

Preamble 

The  Preamble  has  been  amended  to 
clarify  that  paragraph  2  of  Annex 
1904.13  provides  the  mandate  for  the 
Extraordinary  Challenge  Committee 
Rules. 

Rule  2 

Rule  2  has  been  added  in  view  of  the 
entry  into  force  of  the  North  American 
Free  Trade  Agreement  ("NAFTA")  and 
in  light  of  the  possibility  that  a  Party 
may  withdraw  from  NAFTA.  The 
Extraordinary  Challenge  Committee 
Rules  govern  any  proceeding  in  which 
a  Request  for  an  Extraordinary 
Challenge  Committee  is  filed  in  respect 
of  a  panel  review  of  any  final 
determination  published  or,  in  the  case 
of  a  determination  that  is  not  published, 
for  which  notice  is  received,  prior  to  the 
entry  into  force  of  NAFTA.  If  either 
Canada  or  the  United  States  were  to 
withdraw  from  NAFTA,  the  Agreement 
would  revive  between  them  and  these 
rules  would  again  apply. 

Rule  3 

Rule  3  amends  former  rule  2  to  clarify 
that  where  procedural  questions  arise 
which  are  not  covered  by  the 
Extraordinary  Challenge  Committee 
Rules,  any  procedure  adopted  by  a 
committee  should  not  be  inconsistent 
with  the  Agreement. 

Rule  3  also  has  been  amended  to  add 
a  provision  corresponding  to  the  final 
sentence  of  Rule  2  of  the  Article  1904 
Panel  Rules,  which  provides  that  the 
Agreement  prevails  where  there  is  an 
inconsistency  or  ambiguity  between  the 
Extraordinary  Challenge  Committee 
Rules  and  the  Agreement. 

Rule  4 

The  definition  of  "Disclosure 
Undertaking"  corresponds  to  an 
amendment  to  the  Article  1904  Panel 
Rules  and  has  been  added  to  eliminate 
the  need  to  refer  to  the  form  of  the 
undertaking  in  the  body  of  the 
Extraordinary  Challenge  Committee 
Rules  or  in  an  attached  schedule. 

The  definition  of  "investigating 
authority"  corresponds  to  an 
amendment  to  the  Article  1904  Panel 
Rxtles  and  has  been  added  to  include  a 
delegation  of  power  by  the  competent 
investigating  authority  in  matters 
regarding  the  issuance,  amendment. 
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modification  and  revocation  of 
Disclosure  Orders  and  Protective 
Orders. 

The  definition  of  "personal 
information"  has  been  added  to  account 
for  a  class  of  information  not  found  in 
the  administrative  record  under  review 
by  a  panel  and  consists  of  information 
produced  in  respect  of  a  request  for  an 
extraordinary  challenge  committee 
arising  from  an  allegation  under  Article 
1904.13(a)(i)  of  the  Agreement. 

The  definition  of  "pleading"  has  been 
amended  to  remove  the  Notice  of 
Request  for  an  Extraordinary  Challenge 
Committee  and  to  add  the  Notice  of 
Motion. 

The  definition  of  "proof  of  service", 
as  it  applies  to  an  extraordinary 
challenge  proceeding  requested  in 
respect  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  has  been  amended  to  remove 
acknowledgement  of  service  as  an 
alternative  form  of  proof  of  service 
because  it  is  not  standard  practice  in  the 
United  States. 

The  definition  of  "Protective  Order 
Application"  corresponds  to  an 
amendment  to  the  Article  1904  Panel 
Rules  and  has  been  added  to  eliminate 
the  need  to  refer  to  the  form  of  the 
application  in  the  body  of  the 
Extraordinary  Challenge  Committee 
Rules  or  in  an  attached  schedule. 

The  definition  of  "service  address" 
has  been  amended  to  correspond  to  an 
amendment  to  the  Article  1904  Panel 
Rules  and  has  been  rephrased  to  clarify 
that  an  address,  rather  than  a  facsimile 
number,  is  the  principal  service  address. 

Rules 

Rule  5,  formerly  rule  4,  provides  for 
the  incorporation  of  the  definitions  in 
Article  1911  of  the  Agreement  into  the 
Extraordinary  Challenge  Committee 
Rules. 

Rules  6  to  8 

Rules  6  to  8  consolidate  the  general 
rules  applicable  to  all  extraordinary 
challenge  proceedings. 

Rule  6  provides  for  the  duration^Laji 
extraordinary  challenge  proceeding. 

Rule  7,  formerly  rule  25,  indicates 
which  legal  principles  govern  an 
extraordinary  challenge  proceeding. 

Rule  8,  formerly  rule  26,  gives  a 
committee  the  discretion  to  review  any 
portion  of  the  panel  record. 

Rules  9  and  10 

Rules  9  and  10  consolidate  the  rules 
for  the  routine  functioning  of 
committees. 

Rule  9,  formerly  rule  14,  provides  that 
a  committee  may  adopt  rules  for  its  own 
routine  administrative  matters. 


Rule  10,  formerly  rule  15,  sets  out 
who  may  participate  in  the  deliberations 
of  a  committee. 

Rules  11  and  12 

Rules  11  and  12  provide  for  the 
computation  of  time. 

Rule  11,  formerly  rule  16,  sets  out  the 
provisions  for  computation  of  time  and 
has  been  amended  to  add  subrule  11(3), 
which  provides  for  the  computation  of 
time  periods  of  five  days  or  less.  This 
provision  was  added  due  to  the 
relatively  short  period  of  time  within 
which  an  extraordinary  challenge 
proceeding  typically  takes  place — 30 
days  from  the  date  of  establishment  of 
the  committee. 

Rule  12,  formerly  rule  17,  gives  a 
committee  the  discretion  to  extend  time 
periods,  if  certain  conditions  are  met. 

Rule  13 

Rule  13,  formerly  rule  18,  sets  out  the 
conditions  for  a  counsel  to  become 
counsel  of  record  for  a  participant  in  an 
extraordinary  challenge  proceeding. 

Rule  14 

Rule  14,  formerly  rule  31,  provides  for 
the  allocation  of  costs. 

Rules  15  to  22 

Rules  15  to  22  provide  for  the 
protection  of  non-public  information: 
proprietary  information,  privileged 
information  and  personal  information. 
These  rules  set  out  the  procedures 
whereby  committee  members,  their 
assistants,  court  reporters  and 
translators,  as  well  as  participants  in  an 
extraordinary  challenge  proceeding, 
may  gain  access  to  this  non-public 
information  and  the  conditions  which 
participants  must  fulfill  in  order  to  gain 
access  to  this  information. 

Subrule  15(1),  formerly  subrule  11(1), 
provides  for  the  filing  with  the 
responsible  Secretary  of  Disclosure 
Undertakings  or  Protective  Order 
Applications  by  committee  members, 
their  assistants,  court  reporters  and 
translators  who  may  require  access  to 
documents  containing  non-public 
information. 

Subrule  15(2)  has  been  added  to 
provide  that  the  responsible  Secretary 
shall  file  the  Disclosure  Undertaking  or 
the  Protective  Order  Application  with 
the  appropriate  investigating  authority. 

Suorules  15(3)  and  (4)  address  the 
requirements  for  issuance  of  a 
Disclosure  Order  or  Protective  Order. 
Former  subrule  11(3)  had  provided  that 
the  person  to  whom  the  Disclosure 
Order  or  Protective  Order  was  issued 
would  file  with  tbe  responsible 
Secretariat  the  order  and  the  required 
number  of  copies.  Under  new  subrule 


15(3),  the  investigating  authority  issues 
the  appropriate  Order  and  transmit  it  to 
the  responsible  Secretary. 

Under  subrule  15(4)  the  responsible 
Secretary,  on  receipt  of  the  appropriate 
Order,  transmits  that  Order  to  the 
person  named  in  the  Order.  The 
rationale  for  this  amendment  was  to 
ensure  that  the  Secretary  could  act  as 
the  conduit  for  assembling,  filing  and 
receipt  of  Orders  for  all  persons  who  are 
not  counsel  in  an  extraordinary 
challenge  proceeding. 

Rule  16  has  been  added  to  correspond 
to  the  procedure  under  subrules  49(2), 
49(3)  and  49(4)  of  the  Article  1904  Panel 
Rules  and  provides  for  the  amendment 
and  modification  of  Disclosure 
Undertakings  and  Protective  Order 
Applications  and  for  the  amendment, 
modification  or  revocation  of  Disclosure 
Orders  and  Protective  Orders. 

Under  subrule  16(1),  a  committee 
member,  assistant  to  a  committee 
member,  court  reporter,  or  translator 
provides  to  the  responsible  Secretariat  a 
copy  of  any  amendment  or  modification 
made  to  a  Disclosure  Undertaking  or 
Protective  Order  Application. 

Under  subrule  16(2),  the  responsible 
Secretary  then  files  the  amendinent  or 
modification  to  the  Disclosure 
Undertaking  or  Protective  Order 
Application  with  the  competent 
investigating  authority. 

Under  subrule  16(3),  the  competent 
investigating  authority,  as  appropriate, 
amends,  modifies  or  revokes  the 
Disclosure  Order  or  Protective  Order 
and  then  transmits  to  the  responsible 
Secretariat  the  amended  or  modified 
Order  or  the  notice  of  revocation  of  the 
Order. 

Under  subrule  16(4),  the  responsible 
Secretary  transmits  the  amended  or 
modified  Order  or  the  notice  of 
revocation  of  the  Order  to  the  person 
named  therein. 

Rule  17  has  been  added  to  correspond 
to  the  procedure  under  subrule  23(d)  of 
the  Article  1904  Panel  Rules  for  service 
by  the  responsible  Secretary  of 
Disclosure  Orders  and  Protective 
Orders,  amendments  and  modifications 
thereto  and  notices  of  revocation 
thereof. 

Rule  18  has  been  added  to  correspond 
to  the  procedure  under  rule  48(1)  of  the 
Article  1904  Panel  Rules  and  provides 
for  the  issuance  of  Disclosure  Orders  or 
Protective  Orders  to  new  counsel  of 
record  or  any  professional  retained  by. 
or  under  the  control  of,  new  counsel  of 
record.  A  professional  retained  by 
counsel  refers,  for  example,  to  a 
professional  who  is  retained  on  a 
contractual  basis.  A  professional  under 
the  control  of  counsel  refers,  for 
example,  to  an  employee  of  counsel 
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who  is  not  hired  on  a  contractual  basis, 
but  takes  direction  from  counsel. 

Subrule  18(1]  provides  that  a  new 
counsel  of  record  or  such  professional 
shall  file  a  Disclosure  Undertaking  or 
Protective  Order  Application  with  the 
responsible  Secretariat  and  with  the 
competent  investigating  authority. 

Suorule  18(2)  provides  that  the 
Disclosure  Undertaking  or  Protective 
Order  Application  shall  be  served  on  all 
participants.  Subrule  18(3)  limits  the 
competent  investigating  authority  to  10 
days  after  the  filing  of  the  Disclosure 
Undertaking  or  Protective  Order 
Application  to  issue  or  to  transmit 
reasons  for  not  issuing  a  Disclosure 
Order  or  Protective  Order. 

Rule  19  has  been  added  to  correspond 
to  rule  50  of  the  Article  1904  Panel 
Rules.  Subrule  19(1)  provides  that 
counsel  may  file  a  notice  of  motion 
requesting  that  a  committee  review  the 
decision  of  a  competent  investigating 
authority  refusing  to  issue  a  Disclosure- 
Order  or  Protective  Order  to  persons 
named  in  subrule  18(1)  or  issuing  a 
Disclosure  Order  or  Protective  Order 
with  terms  unacceptable  to  a  person 
named  in  subrule  18(1). 

Subrule  19(2)  provides  for  notice  by  a 
committee  to  counsel  and  the  comp)etent 
investigating  authority  where  the 
committee  decides  that  an  order  should 
be  issued  or  that  the  terms  of  a 
Disclosure  Order  or  Protective  Order 
should  be  amended  or  modified. 

Subrule  19(3)  provides  that  if  a 
United  States  investigating  authority 
fails  to  comply  with  a  notice  of  the 
committee  set  out  in  subrule  19(2).  the 
committee  may  issue  such  orders  as  are 
just  in  the  circumstances. 

Rule  20  has  been  added  to  correspond 
to  rule  52  of  the  Article  1904  Panel 
Rules  and  provides  for  the  amendment, 
modification  or  revocation  of  Disclosure 
Orders  or  Protective  Orders  issued  to 
persons  in  committee  proceedings. 

Rule  21,  formerly  rule  39,  sets  out 
conditions  under  which  persona! 
information,  filed  pursuant  to  a  request 
for  an  extraordinary  challenge  under 
Article  1904.13(a)fi)  of  the  Agreement, 
shall  be  kept  confidential. 

Rule  22.  formerly  rule  33,  sets  out 
procedures  where  there  have  been 
allegations  of  violations  of  the  terms  of 
a  Disclosure  Order  or  Protective  Order. 

Rule  23 

Rule  23  sets  out  procedures  for  giving 
notice  of  allegations  of  violations  of  the 
Code  of  Conduct  and  has  been  added  to 
correspond  to  the  amendments  to  rule 
45  of  the  Article  1904  Panel  Rules.  Rule 
23  applies  to  both  committee  members 
and  their  assistants.  Notice  of  such  an 
allegation  must  be  given  forthwith  to  the 


responsible  Secretary  who,  in  turn,  is 
required  to  notify  promptly  the  other 
Secretary  and  both  Parties. 

Rules  24  to  27 

Rules  24  to  27.  formerly  rules  27  to 
30,  provide  for  the  language  of 
pleadings  and  simultaneous  translation 
of  extraordinary  challenge  proceedings 
in  Canada. 

Rule  28 

Rule  28,  formerly  rule  5,  provides  that 
all  notices  required  under  these  rules  be 
given  in  writing. 

Rules  29  to  36 

Rules  29  to  36  consolidate  the 
procedures  for  the  fihng  and  service  of 
documents  and  other  communications. 

Rule  29  amends  former  rule  19  to 
provide  that  the  original  plus  five  copies 
of  a  document  are  to  be  filed  with  the 
responsible  Secretariat. 

Rule  30.  which  consolidates  former 
subruies  21(2)  and  (3)  and  rule  22,  sets 
out  the  requirements  for  service  of 
public  documents.  Subrule  30(1)  sets 
out  which  of  the  documents  filed  by  a 
participant  are  required  to  be  served  by 
that  participant  on  the  other 
participants. 

Subrule  30(2)  sets  out  three 
alternative  methods  of  service  of  the 
documents  set  out  in  subrule  30(1). 

Subrule  30(3)  provides  that  proof  of 
service  be  set  out  on  all  documents 
served  under  subrule  30(1). 

Subrule  30(4)  sets  out  the 
requirements  for  establishing  the  date  of 
service  where  a  dooiment  is  served  by 
special  delivery  courier  or  expedited 
mail  service. 

Rules  31  to  35  consolidate  former 
subrule  21(4)  and  former  rules  23,  47,  48 
and  50.  The  new  rules  provide  for  the 
filing  and  service  of  documents  under 
seal,  i.e..  those  documents  containing 
personal  information,  privileged 
information  or  proprietary  information. 

Subrule  31(1),  formerly  subrule 
47(10).  provides  that  the  filing  and 
service  of  documents  under  seal  are 
required  to  accord  with  the  procedures 
set  out  in  this  subrule  and  rule  33. 

Subrule  31(2),  formeriy  rule  47(2), 
provides  for  the  binding,  marking  and 
wrapping  of  documents  filed  under  seal. 

Subrule  31(3)  provides  that  the 
opaque  inner  wrapper  containing 
documents  filed  under  seal  shall  be 
labelled  to  indicated  its  contents,  i.e.. 
proprietary  information,  privileged 
information,  or  personal  information, 
and  the  Secretariat  file  number. 

Rule  32,  formerly  rule  48,  provides 
that  the  filing  and  service  of  documents 
under  seal  does  not  waive  the  privilege 
attached  to  the  personal,  privileged  and 


proprietary  information  contained  in 
those  documents. 

Subrule  33  (1),  formerly  subrule  50(1), 
provides  for  the  filing  of  pleadings 
containing  proprietary  information  and 
sets  out  the  method  for  filing  each  of  the 
two  sets  of  pleadings  required.  Subrule 
33(2),  formerly  subrule  50(2),  makes 
similar  provisions  for  privileged 
information. 

Subruies  33(l)(b)  and  (2)(b)  have  been 
amended  to  allow  the  filing  of  pleadings 
containing  non-proprietary  and  non- 
privileged  information  no  later  than  one 
day  after  the  filing  of  pleadings 
containing  the  proprietary  or  privileged 
information. 

Subrule  33(3),  formerly  subrule  50(3). 
makes  similar  provisions  for  personal 
information  and  sets  out  the  method  for 
filing  the  one  set  of  pleadings  required. 

Rule  34  has  been  added  to  provide  for 
restrictions  on  service  of  documents 
under  seal.  Subrule  34(1)  has  been 
added  to  correspond  to  subrule  24(4)  of 
the  Article  1904  Panel  Rules  and  limits 
service  of  documents  filed  under  seal  to 
the  investigating  authority  and  those 
participants  with  Disclosure  Orders  or 
Protective  Orders. 

Subrule  34(2)  has  been  added  to 
provide  for  service  of  documents  on  a 
participant  without  a  Disclosure  Order 
or  Protective  Order  where  that 
participant  submitted  the  proprietary 
information  contained  in  those 
documents. 

Subrule  34(3)  has  been  added  to  limit 
access  to  information  in  documents 
containing  personal  information  to 
those  persons  granted  access  by  order  of 
a  committee. 

Rule  35,  formerly  rule  23.  provides 
that  persons  receiving  documents  under 
seal  shall  not  file,  serve  or  otherwise 
communicate  any  personal,  privileged 
or  proprietary  information  contained  in 
those  documents  by  facsmile 
transmission  or  by  telephone. 

Rule  36,  formerly  rule  24.  provides 
that  service  on  an  investigating 
authority  is  not  service  on  a  Party  and 
service  on  a  Party  is  not  service  on  an 
investigating  authority. 

Rule  37 

Rule  37  amends  former  rule  49  and 
provides  for  the  form  and  content  of 
pleadings.  Subrule  37(1)  has  been 
amended  to  correspond  to  subrule  58(1) 
of  the  Article  1 904  Panel  Rules  and  sets 
out  the  information  required  in  every 
pleading.  Subrule  37(2)  has  been 
amended  to  move  the  requirement  for 
the  binding  of  briefs  to  subrule  44(1). 

Rules  36  to  40 

Rules  38  to  40  provide  for  requests  for 
extraordinary  challenge  committees. 
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Rule  38,  which  consolidates  portions 
of  former  rules  34  and  40  and  which 
provides  for  request  for  an  extraordinary 
challenge  committee,  has  been  amended 
to  reflect  the  addition  of  rule  79A  to  the 
Article  1904  Panel  Rules.  Rule  79 A 
provides  for  the  issuance  of  a  Notice  of 
Final  Panel  Action  which  triggers  the 
running  of  the  time  period  for  Hting  a 
Request  for  an  Extraordinary  Challenge 
Committer. 

Subruie  38(1),  therefore,  requires  that 
a  Party  file  a  Request  for  an 
Elxtraordinary  Challenge  Committee 
referred  to  in  Article  1904.13(a)(ii)  or 
(iii)  within  30  days  after  the  issuance, 
pursuant  to  rule  79A  of  the  Article  1904 
Panel  Rules,  of  the  Notice  of  Final  Panel 
Action  in  the  panel  review  that  is  the 
subject  of  the  Request. 

Subruie  38(2)(a)  requires  that  a 
Request  for  an  Extraordinary  Challenge 
Committee  referred  to  in  Article 
1904.13(a)(i)  also  be  Hied  within  30 
days  af^er  the  issuance  of  the  Notice  of 
Final  Panel  Action.  Where,  however,  a 
Party  gains  knowledge  of  the  action  of 
the  panelist  giving  rise  to  the  allegation 
under  Article  1904.13(a)(i)  more  &an  30 
days  after  the  issuance  of  a  Notice  of 
Final  Panel  Action,  subject  to  subruie 
38(3).  subruie  38(2)(b)  requires  a  Party 
to  file  the  Request  no  n>ore  than  30  days 
after  gaining  knowledge  of  the  action  of 
the  panelist.  There  is  a  limitation,  found 
in  subruie  38(3).  which  states  that  no 
Request  pertaining  to  a  panelist's  action 
may  be  Tiled  if  two  years  or  more  have 
elapsed  since  the  issuance  of  the  Notice 
of  Completion  of  Final  Panel  Review 
pursuant  to  rule  80  or  81  of  the  Article 
1904  Panel  Rules. 

Rule  39  consohdates  former  subruie 
35(a)  and  portions  of  subruie  40(1)  and 
sets  out  the  information  to  be  contained 
in  a  Requf^st  for  Extraordinary  Challenge 
Committee.  Subruie  39(2)  has  been 
added  to  provide  that  where  a  Request 
contains  an  allegation  referred  to  in 
Article  1904.13(a)(i)  of  the  Agreement, 
the  identity  of  the  panelist  against 
whom  such  an  allegation  is  made  shell 
be  revealed  only  in  a  confidential  annex 
fil6d  together  with  the  Request  and  shall 
be  disclosed  only  in  accordance  with 
rule  61. 

Rule  40,  which  consohdates  former 
subruie  35(b)  and  portions  of  former 
subruie  40(1),  provides  for  the  materials 
tn  accompany  a  Request  for 
Extraordinary  Challenge  Committee. 

Rules  41  and  42 

Rules  41  and  42  provide  for  Notices 
of  Appearance. 

Rule  41  consolidates  former  rules  37 
and  42,  and  sets  out  the  procedure  for 
Piling  Notices  of  Appearance  tn  response 


to  a  Request  for  an  Extraordinary 
Challenge  Committee. 

Subruie  41(1)  provides  for  filing  of  the 
Notice  and  for  the  information  to  be 
contained  in  the  Notice. 

Subrules  41  (2)  and  (3)  provide  for  the 
submission  of  documents  on  the 
administrative  record  of  the  panel 
review  not  specified  in  the  Index. 

Rule  42.  formerly  rule  43.  provides 
that  where  a  panelist  has  made  a  motion 
for  an  in  camera  hearing  and  has  filed 
documents  under  seal  in  support  of  that 
motion,  and  where  the  committee 
denies  the  motion,  the  panelist  is 
permitted  to  withdraw  those 
documents. 

Rules  43  and  44 

Rules  43  and  44  provide  for  the  filing 
and  content  of  briefs  and  appendices. 

Rule  43.  formerly  rule  38.  provides  for 
the  filing  of  briefs  and  has  been 
amended  to  provide  for  the  filing  of 
appendices  along  with  the  briefs. 

Rule  44,  formerly  rule  51,  sets  out  the 
structure  and  content  of  briefs. 

Subruie  44(1)  has  been  amended  to 
add  the  requirement  for  binding  of 
briefs. 

Subruie  44(1)  has  been  further 
amended  and  subruie  44^3)  has  been 
added  to  clarify  the  structure  and 
content  of  a  table  of  authorities. 

Rule  45 

Rule  45,  which  amends  former  rule 
52,  provides  for  motions.  The  new  rule 
clarifies  that  a  committee  may  dispose 
of  a  motion  based  on  the  pleadings  and 
that,  if  there  is  oral  argument,  it  may  be 
heard  by  telephone  conference  call,  so 
long  as  there  is  no  disclosure  of 
personal,  privileged  or  proprietary 
information. 

Rules  46  to  49 

Rules  48  to  49  provide  for  the  conduct 
of  oral  proceedings. 

Rule  46,  which  amends  former  rule 
45,  provides  for  orders  of  a  committee 
on  a  motion  for  in  camera  hearings. 

Subruie  46(2)  has  been  added  to 
clarify  that  the  responsible  Secretary  is 
not  to  serve  documents  containing 
personal  information  filed  by  a  panelist 
on  a  motion  for  an  in  camera  hearing 
prior  to  the  time  for  withdrawal  by  the 
panelist  of  documents  filed  under  seal 
on  the  motion. 

Rule  47,  formerly  rule  46,  provides 
that  a  committee  may  decide  the 
procedure  to  be  followed  in  an 
extraordinary  challenge  proceeding. 

Rule  48,  formerly  rule  53,  proviaes 
that  oral  argument  in  a  committee 
proceeding  is  at  the  discretion  of  the 
cjommitXee. 

Rule  49,  formeriy  rule  54,  provides  for 
oral  proceedings  in  camera. 


Rules  50  to  61 

Rules  50  to  61  consolidate  and,  by 
amendment,  clarify  the  responsibilities 
of  the  Secretary. 

Rule  50  has  been  added  to  correspond 
to  rule  8  of  the  Article  1904  Panel  Rules. 
which  sets  out  the  business  hours  of  the 
Secretariat. 

Rule  51.  formerly  rule  32,  provides 
guidance  to  the  Secretary  as  to  who  is 
to  receive  notice  on  completion  of  the 
selection  of  the  members  of  a 
committee. 

Rule  52,  formeriy  rule  7,  sets  out  the 
administrative  support  to  be  provided 
by  the  Secretary.  The  new  rule  removes 
the  requirement  that  the  Secretary 
should  make  arrangements  for 
simultaneous  translation  because  such  a 
service  is  included  in  the  term 
"administrative  support". 

Rule  53,  formerly  rule  8,  specifies  that 
each  Secretary  shall  maintain  a  file  of 
all  documents  filed  In  each 
extraordinary  challenge,  whether  or  not 
a  document  was  filed  in  accordance 
with  these  rules,  reflecting  that  the 
Secretaries  do  not  have  any  discretion  to 
reject  a  document  that  is  submitted  for 
filing.  The  issue  of  whether  a  document 
is  properly  filed  is  for  the  committee  to 
determine. 

Rule  54,  formerly  rule  9,  provides  for 
the  forwarding  of  docvunents  from  the 
responsible  Secretary  to  the  other 
Secretary. 

Rule  55,  which  amends  former  rule 
10,  provides  for  the  publication  of 
documents.  Under  the  new  rule,  both 
Secretaries  cause  a  document  to  be 
published.  The  provision  in  the  former 
rule  for  forwarding  a  document  from 
one  Secretary  to  the  other  has  been 
removed  because  it  is  pari  of  the 
Secretary's  administrative  practice. 

Rule  56,  formerly  rule  12,  provides  for 
the  storage,  wrapping,  handling  and 
aca*ss  to  documents  filed  with  the 
Secretary,  which  contain  personal, 
privileged  or  proprietary  information. 
The  term  "storage"  has  been  expanded 
to  include  storage,  maintenance, 
handling  and  distribution  of  documents. 

Rule  57,  formeriy  subruie  13(3), 
provides  for  removal  from  the 
Secretary's  office  of  documents  filed  in 
an  extraordinary  challenge  prrx^eding. 

Subruie  58(1).  formerly  part  of 
subruie  13(1),  provides  for  access  to 
information  in  the  file  of  an 
extraordinary  challenge  proceeding  that 
is  not  personal,  privileged  or 
proprietary. 

Subruie  S8(3).  formerly  part  of 
subruie  13(1),  sets  out  the  procedure  for 
providing  copies  of  information  to 
persons  who  have  been  given  access  to 
the  information. 
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Rule  59  amends  former  rules  20.  26 
and  41  and  sets  out  the  responsibilities 
of  the  Secretary  for  the  forwarding  and 
service  of  documents,  orders  and 
decisions.  Subrules  59(1)  and  (2) 
provide  for  the  forwarding  and  ser\'ice 
of  documents  upon  the  filing  of  a 
Request  for  Extraordinary'  Challenge 
Committee. 

Subrules  59(3)  and  (4)  provide  for  the 
service  of  orders  and  decisions  of  a 
committee  and  of  Notices  of  Completion 
of  Extraordinary  Challenges. 

Rule  60,  formerly  rule  56.  provides  for 
publication  of  the  final  decisions  and 
orders  of  a  committee. 

Bule  61 

Rule  61,  formerly  rule  44,  provides  for 
the  service  of  documents  in  cases  where 
the  time  period  fixed  for  filing  a  motion 
by  a  panelist  for  an  in  camera  hearing 
has  expired. 

Pules  62  to  64 

Rules  62  to  64  set  out  procedures  on 
orders  and  decisions  of  a  committee. 

Rule  62,  formerly  rule  55,  provides 
that  all  committee  orders  and  decisions 
require  a  majority  vote. 

Rule  63.  which  amends  former  rule 
57.  provides  for  Notices  of  Motion 
requesting  dismissal. 

Subruie  63(1)  provides  that  a 
committee  may  terminate  an 
extraordinary  challenge  proceeding 
where  a  motion  requesting  dismissal  of 
the  proceeding  has  been  filed. 

Subruie  63(2)  has  been  amended  to 
remove  the  requirement  for  an  order  of 
the  committee  where  termination  is  by 
consent  of  all  participants.  The  subruie 
now  provides  that  an  extraordinary 
challenge  proceeding  is  terminated 
when  all  participants  consent  to 
dismissal  and  an  affidavit  to  that  effect 
is  filed. 

Rule  64,  formerly  rule  58,  sets  out 
three  alternative  actions  which  a 
committee  may  take  on  a  final  decision. 
The  rule  has  been  amended  to  include 
the  possibility  of  a  remand  in  a 
proceeding  based  on  a  Request  for 
Extraordinary  Challenge  Committee 
filed  under  Article  1904.13(a)(i)  of  the 
Agreement. 

Bules  65  to  67 

Rules  65  to  67  provide  for  the 
completion  of  extraordinary  challenge 
proceedings. 

Rule  65  amends  former  mle  59  to 
.provide  that  publication  of  a  Notice  of 
Termination  on  termination  of  an 
extraordinary  challenge  proceeding  by 
consent  occurs  on  the  day  after  the  day 
on  which  all  requirements  under 
subruie  63(2)  are  met.  given  that 
termination  on  consent  no  longer 


requires  issuance  of  an  order  by  the 
committee. 

Rule  66.  formerly  rule  60.  provides  for 
publication  of  a  Notice  of  Completion  of 
Extraordinary  Challenge  on  issuance  of 
a  final  decision  by  a  committee. 

Subruie  60(c)  has  been  amended  to 
provide  that  on  remand  to  a  panel,  it  is 
the  Secretary,  not  the  panel  as  in  the 
former  rule,  who  gives  notice  to  the 
committee  that  the  panel  has  taken 
action  not  inconsistent  with  the 
decision  of  the  committee. 

Rule  67.  formerly  rule  61.  provides  for 
discharge  of  committee  members. 
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Preamble 

The  Parties, 

Having  regard  to  Chapter  Nineteen  of 
the  Free  Trade  Agreement  between 
Canada  and  the  United  States  of 
America; 

Acting  pursuant  to  paragraph  2  of 
Annex  1904.13  to  Chapter  Nineteen  of 
the  Agreement: 

Adopted  Rules  of  Procedure 
governing  all  extraordinary  challenge 
committee  proceedings  conducted 


pursuant  to  Article  1904  of  the 
Agreement; 

Adopt  the  following  amended  Rules 
of  Procedure,  effective  on  the  date  of 
publication  in  the  Federal  Register. 
which  from  that  day  shall  govern  all 
extraordinary  challenge  committee 
proceedings  conducted  pursuant  to 
Article  1904  of  the  Agreement. 

Short  Title 

1.  These  rules  may  be  cited  as  the 
Extraordinary  Challenge  Committee 
Rules. 

Application 

2.  These  rules  apply  to  any 
proceeding  in  which  a  Request  for  an 
Extraordinary  Challenge  Committee  is 
filed  in  respect  of  a  panel  review  made 
pursuant  to  Article  1904  of  the 
Agreement. 

Statement  of  General  Intent 

3.  These  rules  are  intended  to  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  the  Agreement  with  respect 
to  extraordinary  challenges  conducted 
pursuant  to  Article  1904  of  the 
Agreement  and  are  designed  to  result  in 
decisions  typically  within  30  days  after 
the  establishment  of  the  committee. 
Where  a  procedural  question  arises  that 
is  not  covered  by  these  rules,  a 
committee  may  adopt  an  appropriate 
procedure  that  is  not  inconsistent  with 
the  Agreement.  In  the  event  of  any 
ambiguity  or  inconsistency  between  the 
provisions  of  these  Rules  and  the 
Agreement,  the  Agreement  shall  prevail. 

Interpretation 

4.  In  these  rules. 
"Agreement"  means  the  Free  Trade 

Agreement  between  Canada  and  the 
United  States  of  America,  signed  on 
January  2,  1988; 

"Code  of  Conduct"  means  the  code  of 
conduct  established  by  the  Parties 
pursuant  to  Article  1910  of  the 
Agreement; 

"committee"  means  an  extraordinary 
challenge  committee  established 
pursuant  to  Annex  1904.13  to  Chapter 
Nineteen  of  the  Agreement; 

"counsel"  means 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  final  determination  made 
in  the  United  States,  a  person  entitled 
to  appear  as  counsel  before  a  federal 
court  in  the  United  States;  and 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  final  determination  made 
in  Canada,  a  person  entitled  to  appear 
as  counsel  before  the  Federal  Court  of 
Canada; 

"Counsel  of  record"  means  a  counsel 
referred  to  in  subruie  13(1); 

"Deputy  Minister"  means  the  Deputy 
Minister  of  National  Revenue  for 


Customs  and  Excise,  or  the  successor 
thereto,  and  includes  any  person 
authorized  to  perform  a  power,  duty  or 
function  of  the  Deputy  Minister  under 
the  Special  Import  Measures  Act,  as 
amended; 

"Disclosure  Undertaking"  means  an 
undertaking,  in  the  prescribed  form, 
vvhich  form — 

(a)  in  respect  of  a  review  of  a  final 
determination  by  the  Deputy  Minister, 
is  avaiiabJe  from  the  Deputy  Minister, 
and 

(b)  in  respect  of  a  review  of  a  final 
determination  by  the  Tribunal,  is 
available  from  the  Tribunal; 

"final  determination"  means,  in  the 
case  of  Canada,  a  definitive  decision 
within  the  meaning  of  subsection 
77.1(1)  of  the  Special  Import  Measures 
Act,  as  amended; 

"investigatfng  authority"  means  the 
competent  investigating  authority  that 
issued  the  final  determination  that  was 
the  subject  of  the  panel  review  to  which 
an  extraordinary  challenge  relates  and 
includes,  in  respect  of  the  issuance, 
amendment,  modification  or  rev-x.afion 
of  a  Disclosure  Order  or  Protective 
Order,  any  person  authorized  by  the 
investigating  authority; 

"legal  holiday"  means — 

(a)  with  respect  to  the  United  States 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1).  Martin  Luther  King's 
Birthday  (third  Monday  in  January), 
Presidents'  Day  (third  Monday  in 
Febasary),  Memorial  Day  (last  Mondoy 
in  May),  Ir.dep«;ndence  Day  (Jiily  4), 
Labor  Day  (first  Monday  in  September), 
Columbus  Day  (second  Monday  in 
October),  Veterans'  Day  (November  11), 
Thanksgiving  Day  (fourth  Thursiiay  in 
Novem!*r).  C}irist..).-,s  Djy  (HeceMber 
25),  any  other  day  designated  is  a 
holiday  by  the  President  or  the  Congress 
of  the  United  States  and  any  day  on 
which  the  offices  of  the  Government  of 
the  LTnited  States  located  in  the  District 
of  Columbia  are  officially  clo^d  in 
whole  or  in  part,  and 

(b)  with  respect  to  the  Canadian 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1),  Good  Friday,  Easter 
Monday,  Victoria  Day,  Canada  Day  (July 
1),  Labour  Day  (first  Monday  in 
September),  Thanksgiving  Day  (second 
Monday  in  October),  Remembrance  Day 
(November  11),  Christmas  Day 
(December  25),  Boxing  Day  (December 
26),  any  other  day  fixed  as  a  statutory 
holiday  by  the  Government  of  Canada  or 
by  the  province  in  which  the  Section  is 
located  and  any  day  on  which  the 
offices  of  the  Canadian  Section  of  the 
Secretariat  are  officially  clc^d  in  whole 
or  in  part; 
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"panel"  means  abinational  panel 
established  pursuant  to  Annex  1901.2  to 
Chapter  Nineteen  of  the  Agreement,  the 
decision  of  whirii  is  the  subject  of  an 
extmordinary  challenge; 

"participant"  means  a  Party  who  files 
a  Request  for  an  Extraordinary 
Challenge  Committee  or  any  of  the 
following  persons  who  files  a  Notice  of 
Appearance  pursuant  to  these  rules: 

(a)  the  other  Party, 

(b)  a  person  who  participated  in  the 
panel  revie%v  that  is  the  subject  of  the 
extraordinary  challenge,  and 

(c)  a  panelist  against  whom  an 
allegation  referred  to  in  -Article 
19CMI.13(a)(i)  of  tlie  Agreement  is  made; 

"Party"  means  the  Government  of 
Canada  or  the  GoA'emment  of  the  United 
States; 

"person"  means: 

(a)  an  individual, 

(b)  a  Party, 

(c)  an  investigating  authorifv, 

(d)  a  government  of  a  prcvini»,  state 
or  other  political  subdivision  of  the 
country  of  a  Party, 

(e)  a  department,  agency  or  body  of  a 
Party  or  of  a  government  referred  to  in 
paragraph  (d).  or 

(0  a  partnership,  corporation  or 
8ssot:iation; 

"personal  information"  means,  with 
respect  to  an  extraordinary  challenge 
proceeding  in  which  an  allegation  is 
made  that  a  member  of  the  panel  was 
guilty  of  gross  misconduct,  bias  or  a 
serious  conflict  of  interest  or  otherwise 
materially  violated  the  rules  of  conduct, 
the  information  referred  to  in  subrule 
40(2)  and  rule  42; 

"pleading"  means  a  Request  for  an 
Extraordinary  Challenge  Committee,  a 
Notice  of  Appearance,  a  Change  of 
Service  Address,  a  Notice  of  Change  of 
Counsel  of  Record,  a  Notice  of  Motion, 
a  brief  or  any  other  written  submission 
filed  by  a  participant; 

"privileged  information"  means: 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  information  of  the  investigating 
authority  that  is  subject  to  the  atlomey- 
client,  attorney  work  product  or 
government  deliberative  process 
privilege  under  the  laws  of  the  United 
States  and  with  respect  to  which  the 
privilege  has  not  been  waived,  and 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  p)anel  review  of  a  final 
determination  made  In  Canoda, 
information  of  the  investigating 
authority  that  is  subject  to  .solicitor- 
client  privilege  under  the  laws  of 
Canada,  or  that  constitutes  part  of  the 
deliberative  process  with  respect  to  the 
final  determination,  wUh  respect  to 
which  the  privilege  has  not  been 
waived; 


"proof  of  service"  means: 

(a)  with  respect  to  an  extraordinary 
riiallenge  of  a  panel  review  of  a  fi^al 
determination  made  in  the  United 
States,  a  certificate  of  ser\'ice  in  the  form 
of  a  statement  of  the  date  and  manner 
of  service  and  of  the  name  of  the  person 
served,  signed  by  the  f>erson  who  made 
service,  and 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  panel  renew  of  a  final 
determination  made  in  Canada, 

(i)  an  affidavit  of  service  stating  the 
name  of  the  person  who  served  the 
document,  the  date  on  which  it  was 
served,  where  it  was  served  and  the 
manner  of  service,  or 

(ii)  a  written  acknowledgement  of 
service  by  counsel  for  a  participant 
stating  the  name  of  the  person  who 
served  the  document,  the  date  on  which 
it  was  served  and  the  manner  of  service 
and,  where  the  acknowledgement  is 
signed  by  a  person  other  than  the 
counsel,  the  name  of  that  person 
followed  by  a  statement  that  the  person 
is  signing  as  agent  for  the  counsel; 

"proprieiary  information"  means: 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
detennination  made  in  the  United 
States,  business  proprietary  information 
under  the  laws  of  the  United  States,  and 

fb)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada, 
information  that  was  accepted  hy  the 
Deputy  Minister  or  the  Tribunal  as 
confidential  in  the  proceedings  before 
the  Deputy  Minister  or  the  Tribunal  and 
with  re.spect  to  which  the  person  who 
designated  or  submitted  the  information 
has  not  withdrawn  the  person's  claim  as 
to  the  confidentiality  of  the  information; 

"Protective  Order  Application"  means 
an  application, 

(a)  in  respect  of  a  review  of  a  final 
determination  by  the  International 
Trade  Administration  of  the  United 
States  Department  of  Commerce,  in  a 
form  prescribed  by,  and  available  from, 
the  International  Trade  Administration 
of  the  United  States  Department  of 
Commerce;  and 

(b)  in  respect  of  a  review  of  a  final 
determination  by  the  United  States 
International  Trade  Commission,  in  a 
form  prescribed  by,  and  available  from, 
the  United  States  International  Trade 
Commission; 

"responsible  Secretariat"  means,  with 
respect  to  an  extraordinary  challenge  of 
a  |}anel  review,  the  section  of  the 
Secretariat  located  in  the  country  in 
which  the  final  determination  reviewed 
by  the  pai>el  was  made; 

"responsible  Secretary"  means  the 
Secretary  of  the  responsible  Secretariat; 
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"Secrotariat"  means  the  Secretariat 
established  pursuant  to  Article  1909  of 
the  Agreement; 

"Secretary"  means  the  Secretary  of 
the  United  States  Section  or  the 
Secretary  of  the  Canadian  Section  of  the 
Secretariat  and  includes  any  person 
autliorized  to  act  on  behalf  of  a 
Secretary; 

"semce  address"  means 

(a)  with  respect  to  a  Party  or  panelist, 
the  address  filed  with  the  Secretariat  as 
the  service  address  of  the  Party  or 
panelist,  including  any  facsimile 
number  submitted  with  that  address. 

(b)  with  respect  to  a  participant  other 
than  a  Party  or  panelist,  the  service 
address  of  the  participant  in  the  panel 
review,  or 

(c)  where  a  Change  of  Service  Address 
has  been  filed  by  a  participant,  the  new 
address  set  out  as  the  service  address  of 
the  participant  in  that  form,  including 
any  facsimile  number  submitted  with 
that  address; 

"Tribunal"  means  the  Canadian 
International  Trade  Tribunal  or  its 
successor  and  includes  any  person 
authorized  to  act  on  its  behalf. 

5.  The  definitions  set  forth  in  Article 
1911  of  the  Agreement  are  hereby 
incorporated  into  these  rules. 

Part  I — General 

6.  An  extraordinary  challenge 
proceeding  commences  on  the  day  on 
which  a  Request  for  an  Extraordinary 
Challenge  Committee  is  filed  with  the 
Secretariat  and  terminates  on  the  day  on 
which  a  Notice  of  Completion  of 
Extraordinary  Challenge  is  effective. 

7.  The  general  legal  principles  of  the 
country  in  which  a  final  determination 
was  made  apply  in  an  extraordinary 
challenge  of  the  decision  of  a  panel  with 
respect  to  the  final  determination. 

8.  A  committee  may  review  any  part 
of  the  record  of  the  panel  review 
relevant  to  the  extraordinary  challenge. 

Internal  Functioning  of  Committees 

9.  (1)  For  routine  administrative 
matters  governing  its  own  internal 
functioning,  a  committee  may  adopt 
procedures  not  inconsistent  with  these 
rules  or  the  Agreement. 

(2)  Subject  to  subrule  35(b),  meetings 
of  a  committee  may  be  conducted  by 
means  of  a  telephone  conference  call. 

10.  Only  committee  members  may 
take  part  in  the  deliberations  of  a 
committee,  which  shall  take  place  in 
private  and  remain  secret.  Staff  of  the 
Secretariat  and  assistants  to  committee 
members  may  be  present  by  permission 
of  the  committee. 

Computation  of  Time 

11.  (1)  In  computing  any  time  period 
fixed  in  these  rules  or  by  an  order  or 


decision  of  a  committee,  the  day  from 
which  the  time  period  begins  to  run 
shall  be  excluded  and.  subject  to 
subrules  (2)  and  (3),  the  last  day  of  the 
time  period  shall  be  included. 

(2)  Where  the  last  day  of  a  time  period 
computed  in  accordance  with  subrule 
(1)  falls  on  a  legal  holiday  of  the 
responsible  Secretariat,  that  day  and  any 
other  legal  holidays  of  the  responsible 
Secretariat  immediately  following  that 
day  shall  be  excluded  from  the 
computation. 

(3)  In  computing  any  time  period  of 
five  days  or  less  fixed  in  these  rules  or 
by  an  order  or  decision  of  a  committee, 
any  legal  holiday  that  falls  within  the 
time  period  shall  be  excluded  from  the 
computation. 

12.  A  committee  may  extend  apy  time 
period  fixed  in  these  rules  if       ^-^ 

(a)  the  extension  is  made  in  the 
interests  of  fairness  and  justice;  and 

(b)  in  fixing  the  extension,  the 
committee  takes  into  account  the  intent 
of  the  rules  to  secure  just,  speedy  and 
inexpensive  final  resolutions  of 
challenges  of  decisions  of  panels. 

Counsel  of  Record 

13.  (1)  Subject  to  subrule  (2),  the 
coui>sel  of  record  for  a  participant  in  an 
extraordinary  challenge  proceeding 
shall  be 

(a)  the  counsel  for  the  participant  in 
the  panel  review;  or 

(b)  in  the  case  of  a  Party  who  was  not 
a  participant  in  the  panel  review  or  of 
a  panelist,  the  counsel  who  signs  any 
document  filed  on  behalf  of  the  Party  or 
panelist  in  the  extraordinary  challenge 
proceeding. 

(2)  A  participant  may  change  its 
counsel  of  record  by  filing  with  the 
responsible  Secretariat  a  Notice  of 
Change  of  Counsel  of  Record  signed  by 
the  new  counsel,  together  with  proof  of 
service  on  the  former  counsel  and  other 
participants. 

Costs    \ 

14.  Each  participant  shall  bear  the 
costs  of,  and  incidental  to,  its  own 
participation  in  an  extraordinary 
challenge  proceeding. 

Protection  of  Non-Public  Information 

15.  (1)  Where  proprietary  information 
has  been  filed  in  a  panel  review  that  is 
the  subject  of  an  extraordinary  challenge 
proceeding,  every  member  of  a 
committee,  assistant  to  a  committee 
member,  court  reporter  and  translator 
shall  provide  the  responsible  Secretariat 
with  a  Disclosure  Undertaking  or  a 
Protective  Order  Application. 

(D  Upon  receipt  of  a  Disclosure 
Undertaking  or  Protective  Order 
Application,  the  responsible  Secretary 


shall  file  with  the  appropriate 
investigating  authority  the  Disclosure 
Undertaking  or  Protective  Order 
Application  and  any  additional  copies 
of  those  documents  required  by  the 
investigating  authority. 

(3)  The  investigating  authority  shall,  if 
appropriate,  issue  the  Disclosure  Order 
or  Protective  Order  and  provide  the 
responsible  Secretariat  with  the  original 
and  any  additional  copies  of  those 
documents  required  by  the  responsible 
Secretariat. 

(4)  Upon  receipt  of  a  Disclosure  Order 
or  Protective  Order,  the  responsible 
Secretary  shall  transmit  the  original    - 
Disclosure  Order  or  Protective  Order  to 
the  appropriate  member  of  a  committee, 
assistant  to  a  committee  member,  court 
reporter  or  translator. 

16.  (1)  A  member  of  a  committee, 
assistant  to  a  committee  member,  court 
reporter  or  translator  who  amends  or 
modifies  a  Disclosure  Undertaking  or 
Protective  Order  Application  shall 
provide  a  copy  of  the  amendment  or 
modification  to  the  responsible 
Secretariat. 

(2)  Upon  receipt  of  an  amended  or 
modified  Disclosure  Undertaking  or 
Protective  Order  Application,  the 
responsible  Secretary  shall  file  with  the 
appropriate  investigating  authority  that 
document  and  any  additional  copies  of 
that  document  required  by  the 
investigating  authority. 

(3)  Upon  receipt  of  an  amended  or 
modified  Disclosure  Undertaking  or 
Protective  Order  Application,  the 
investigating  authority  shall,  as 
appropriate,  amend,  modify  or  revoke 
the  Disclosure  Order  or  Protective  Order 
and  provide  the  responsible  Secretariat 
with  the  original  of  the  amendment, 
modification  or  notice  of  revocation  and 
any  additional  copies  of  the  docxunent 
reouired  by  the  responsible  Secretariat. 

(4)  Upon  receipt  of  an  amended  or 
modified  Disclosure  Order  or  Protective 
Order  or  a  notice  of  revocation,  the 
responsible  Secretary  shall  transmit  the 
amended  or  modified  Disclosure  Order 
or  Protective  Order  or  the  notice  of 
revocation  to  the  appropriate  member  of 
a  committee,  assistant  to  a  committee 
member,  court  reporter  or  translator. 

17.  The  responsible  Secretary  shall 
serve  Disclosure  Orders  and  Protective 
Orders  granted  to  members  of  a 
committee,  assistants  to  committee 
members,  court  reporters  or  translators, 
and  any  amendments  or  modifications 
thereto  or  notices  of  revocation  thereof, 
on  all  participants  other  than  the 
investigating  authority- 
IB.  (1)  A  counsel  of  record,  or  a 

profiessional  retained  by,  or  luder  the 
control  or  direction  of,  a  counsel  of 
record,  who  has  not  been  issued  a 
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Disclosure  Order  or  Protective  Order  in 
the  panel  review  or  in  these  proceedings 
and  who  wishes  disclosure  of 
proprietary  information  in  the  file  of  an 
extraordinary  challenge  proceeding, 
shall  file  a  Disclosure  Undertaking  or  a 
Protective  Order  Application,  as 
follows: 

(a)  with  the  responsible  Secretariat, 
four  copies;  and 

(b)  with  the  investigating  authority, 
one  original  and  any  additional  copies 
that  the  investigating  authority  requires. 

(2)  A  Disclosure  Undertaking  or 
Protective  Order  Application  referred  to 
in  subrule  (1)  shall  be  served  on  all 
participants. 

(3)  The  investigating  authority  shall, 
within  10  days  after  a  Disclosure 
Undertaking  or  Protective  Order 
Application  is  Hied  with  it  in 
accordance  with  subrule  (1),  serve  on 
the  person  who  filed  the  Disclosure 
Undertaking  or  Protective  Order 
Application 

(a)  a  Disclosure  Order  or  Protective 
Order;  or 

(b)  a  notification  in  v«-iting  setting  out 
the  reasons  why  a  Disclosure  Order  or 
Protective  Order  is  not  issued. 

19.  (1)  Where 

(a)  the  investigating  authority  refuses 
to  issue  a  Disclosure  Order  or  Protective 
Order  to  a  counsel  of  record  or  to  a 
professional  retained  by,  or  under  the 
control  or  direction  of,  a  counsel  of 
record,  or 

(b)  the  investigating  authority  issues  a 
Disclosure  Order  or  Protective  Order 
with  terms  unacceptable  to  a  counsel  of 
record,  the  counsel  of  record  may  file 
with  the  responsible  Secretariat  a  Notice 
of  Motion  requesting  that  the  committee 
review  the  decision  of  the  investigating 
authority. 

(2)  Where,  after  consideration  of  any 
response  made  by  the  investigating 
authority  referred  to  in  subrule  (1),  the 
committee  decides  that  a  Disclosure 
Order  or  Protective  Order  should  be 
issued  or  that  the  terms  of  a  Disclosure 
Order  or  Protective  Order  should  be 
amended  or  modified,  the  committee 
shall  so  notify  counsel  for  the 
investigating  authority. 

(3)  Where  the  final  determination  was 
made  in  the  United  States  and  the 
investigating  authority  fails  to  comply 
with  the  notification  referred  to  in 
subrule  (2),  the  committee  may  issue 
such  orders  as  are  just  in  the 
circumstances,  including  an  order 
refusing  to  permit  the  investigating 
authority  to  make  certain  arguments  in 
support  of  its  case  or  striking  certain 
arguments  from  its  pleadings. 

20.  (1)  Where  a  Disclosure  Order  or 
Protective  Order  is  issued  to  a  person  in 
an  extraordinary  challenge  proceeding. 


the  person  shall  file  with  the 
responsible  Secretariat  a  copy  of  the 
Disclosure  Order  or  Protective  Order. 

(2)  Where  a  Disclosure  Order  or 
Protective  Order  is  revoked,  amended  or 
modified  by  an  investigating  authority, 
the  investigating  authority  shall  provide 
to  the  responsible  Secretariat  and  to  all 
participants  a  copy  of  the  Notice  of 
Revocation,  amendment  or 
modification. 

21.  In  an  extraordinary  challenge 
proceeding  that  commences  with  a 
Request  for  an  Extraordinary  Challenge 
Committee  pursuant  to  Article 
1904.13(a)(i)  of  the  Agreement,  personal 
information  shall  be  kept  confidential 

(a)  where  a  Notice  of  Motion  is  filed 
pursuant  to  subrule  42(l)(c), 

(i)  until  the  committee  makes  an  order 
referred  to  in  subrule  46(l](a),  or 

(ii)  where  the  committee  makes  an 
order  referred  to  in  subrule  46(l)(b), 
indefinitely,  unless  otherwise  ordered 
by  the  committee;  and 

(b)  in  any  other  case,  until  the  day 
after  the  expiration  of  the  time  period 
fixed,  pursuant  to  rule  42,  for  filing  a 
Notice  of  Motion  referred  to  in  subrule 
42(l)(c). 

22.  Where  a  person  alleges  that  the 
terms  of  a  Disclosure  Undertaking  or 
Protective  Order  have  been  violated,  the 
committee  shall  refer  the  allegations  to 
the  investigating  authority  for 
investigation  and,  where  applicable,  the 
imposition  of  sanctions  in  accordance 
with  section  77.26  of  the  Special  Import 
Measures  Act,  as  amended,  or  section 
777(fl  of  the  Tariff  Act  of  1930,  as 
amended. 

Violation  of  Code  of  Conduct 

23.  Where  a  participant  believes  that 
a  committee  member  or  an  assistant  to 
a  committee  member  is  in  violation  of 
the  Code  of  Conduct,  the  participant 
shall  forthwith  notify  the  responsible 
Secretary  in  writing  of  the  alleged 
violation.  The  responsible  Secretary 
shall  promptly  notify  the  other 
Secretary  and  the  Parties  of  the 
allegations. 

Pleadings  and  Simultaneous 
Translation  of  Extraordinary  Challenge 
Proceedings  in  Canada 

24.  Rules  25  to  27  apply  with  respect 
to  an  extraordinary  challenge  of  a  panel 
review  of  a  final  determination  made  in 
Canada. 

25.  Either  English  or  French  may  be 
used  by  any  person,  panelist  or  member 
of  a  committee  in  any  document  or  oral 
proceeding. 

26.  (1)  Subject  to  subrule  (2),  any 
order  or  decision  Including  the  reasons 
therefor,  issued  by  a  committee  shall  be 


made  available  simultaneously  in  both 
English  and  French  where 

(a)  in  the  opinion  of  the  committee, 
the  order  or  decision  is  in  resp)ect  of  a 
question  of  law  of  general  public 
interest  or  importance;  or 

(b)  the  proceedings  leading  to  the 
issuance  of  the  order  or  decision  were 
conducted  in  whole  or  in  part  in  both 
English  and  French. 

(2)  Where 

(a)  an  order  or  decision  issued  by  a 
committee  is  not  required  by  subrule  (1) 
to  be  made  available  simultaneously  in 
English  and  French,  or 

lb)  an  order  or  decision  is  required  by 
subrule  (l)(a)  to  be  made  available 
simultaneously  in  both  English  and 
French  but  the  committee  is  of  the 
opinion  that  to  make  the  order  or 
decision  available  simultaneously  in 
both  English  and  French  would 
occasion  a  delay  prejudicial  to  the 
public  interest  or  resuh  in  injustice  or 
hardship  to  any  participant,  the  order  or 
decision,  including  the  reasons  therefor, 
shall  be  issued  in  the  first  instance  in 
either  English  or  French  and  thereafter 
at  the  earliest  possible  time  in  the  other 
language,  each  version  to  be  effective 
from  the  time  the  first  version  is 
effective. 

(3)  Nothing  in  subrule  (1)  or  (2)  shall 
be  construed  as  prohibiting  the  oral 
delivery  in  either  English  or  French  of 
any  order  or  decision  or  any  reasons 
therefor. 

(4)  No  order  or  decision  is  invalid  by 
reason  only  that  it  was  not  made  or 
issued  in  both  English  and  French. 

27.  (1)  Any  oral  proceeding  conducted 
in  both  English  and  French  shall  be 
translated  simultaneously. 

(2)  Where  a  participant  requests 
simultaneous  translation  of  an 
extraordinary  challenge  proceeding,  the 
request  shall  be  made  as  early  as 
possible  in  the  proceedings. 

(3)  Where  a  committee  is  of  the 
opinion  that  there  is  a  public  interest  in 
the  extraordinary  challenge  proceedings 
the  committee  may  direct  the 
responsible  Secretary  to  arrange  for 
simultaneous  translation  of  the  oral 
proceedings,  if  any. 

Fart  II — Written  Proceedings 

28.  Where  these  rules  require  that 
notice  be  given,  it  shall  be  given  in 
writing. 

Filing,  Service  and  Communications 

29.  No  document  is  filed  with  the 
Secretariat  until  one  original  and  five 
copies  of  the  document  are  received  by 
the  responsible  Secretariat  during  its 
normal  business  hours  and  within  the 
time  period  fixed  for  filing. 

30.  (1)  All  documents  filed  by  a 
participant,  other  than  documents 
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required  by  rute  59  to  be  served  by  the 
responsible  Secretary  and  documents 
referred  to  in  subrule  39(2),  rule  40. 
subrule  41(2)(a)  and  rule  42  shall  be 
served  by  the  participant  on  the  counsel 
of  record  of  each  of  the  other 
participants  or,  where  another 
participant  is  not  represented  by 
counsel,  on  the  other  participant. 

(2)  Subject  to  subrules  35(a)  and  59(4), 
a  document  may  be  served  by 

(a)  delivering  a  copy  of  the  document 
to  the  service  address  of  the  participant; 

(b)  sending  a  copy  of  the  document  to 
the  service  address  of  the  participant  by 
facsimile  transmission  or  by  an 
expedited  delivery  courier  or  expedited 
mail  service,  such  as  express  mail  in  the 
United  States  or  Priority  Post  in  Canada: 
or 

(c)  personal  service  on  the  participant. 

(3)  A  proof  of  service  shall  appear  on, 
or  be  affixed  to,  all  documents  referred 
to  in  subrule  (1). 

(4)  Where  a  document  is  served  by  an 
expedited  delivery  courier  or  expedited 
mail  service,  the  date  of  service  set  out 
in  the  affidavit  of  service  or  certificate 
of  service  shall  be  the  day  on  which  the 
document  is  consigned  to  the  courier 
service  or  expedited  mail  service. 

31.  (1)  Where,  under  these  rules,  a 
document  containing  proprietary 
information,  privileged  information  or 
personal  information  is  required  to  be 
filed  under  seal  with  the  Secretariat  or 
is  required  to  be  served  under  seal,  the 
document  shall  be  filed  or  served  in 
accordance  with  this  rule  and.  where 
applicable,  in  accordance  with  rule  33. 

(2)  A  dociiment  filed  or  served  under 
seal  shall  be 

(a)  bound  separately  from  all  other 
documents; 

(b)  clearly  marked 

(i)  in  the  case  of  a  document 
containing  proprietary  information, 
"Proprietary"  or  "Confidential". 

(ii)  in  the  case  of  a  document 
containing  privileged  information. 
"Privileged",  and 

(iii)  in  the  case  of  a  docummt 
containing  personal  information. 
"Personal  Information";  and 

(c)  contained  in  an  opaque  inner 
lATapper  and  an  opaque  outer  wrapper. 

(3)  An  inner  wrapper  referred  to  in 
subrule  {2)(c)  shall  indicate 

(a)  that  proprietary  information, 
privileged  information  or  f)ersonal 
information  is  enclosed,  as  the  case  may 
be;  and 

(b)  the  Secretariat  file  number  of  the 
extraordinary  challenge  proceeding. 

32.  Filing  or  service  of  proprietary 
information,  privileged  information  or 
personal  information  with  the 
Secretariat  does  not  constitute  a  waiver 
of  the  designation  of  the  information  as 


proprietary  information,  privileged 
information  or  personal  information. 

33.  (1)  Where  a  participant  files  a 
pleading  that  contains  proprietary 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner 

(a)  one  set  shall  be  filed  un^r  seal, 
containing  the  proprietary  information 
and  labelled  "Proprietary"  or 
"Confidential",  with  the  top  of  each 
page  that  contains  proprietary 
information  marked  with  the^vord 
"Proprietary"  or  "Confidential"  and 
with  the  proprietary  information 
enclosed  in  brackets;  and 

(b)  no  later  than  one  day  following  the 
day  OD  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  proprietary 
information  shall  be  filed  and  labelled 
"Non-Proprietary"  or  "Non- 
Confidential",  with  each  page  from 
which  proprietary  information  has  been 
deleted  marked  to  indicate  the  location 
from  which  the  proprietary  information 
was  deleted. 

(2)  Where  a  participant  files  a 
pleading  that  contains  privileged 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  one  set  shall  be  filed  under  seal, 
containing  the  privileged  information 
and  labelled  "Privileged",  with  the  top 
of  each  page  that  contains  privileged 
information  marked  with  the  word 
"Privileged"  and  with  the  privileged 
information  enclosed  in  brackets;  and 

(b)  no  later  than  one  day  following  the 
day  on  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  privileged 
information  shall  be  filed  and  labelled 
"Non-Privileged",  with  each  page  from 
which  privileged  information  has  been 
deleted  marked  to  indicate  the  location 
from  which  the  privileged  information 
was  deleted. 

(3)  Where  a  participant  files  a 
pleading  that  contains  personal 
information,  the  pleading  shall  be  filed 
under  seal  and  labelled  "Personal 
Information". 

34.  (1)  Subject  to  subrule  (2),  a 
document  containing  proprietary  or 
privileged  information  shall  be  filed 
under  seal  in  accordance  with  rule  31 
and  shall  be  served  only  on  the 
investigating  authority  and  on  those 
participants  who  have  been  granted 
access  to  the  information  under  a 
Disclosure  Order  or  Protective  Order. 

(2)  Where  all  proprietary  information 
contained  in  a  docimient  was  submitted 
to  the  investigating  authority  by  one 
participant,  the  document  shall  be 
served  on  that  participant  even  if  that 
participant  has  not  been  granted  access 


to  proprietary  information  under  a 
Disclosure  Order  or  Protectrve  Order. 
(3)  A  document  containing  personal 
information  shall  be  filed  under  seal  in 
accordance  with  rule  31  and  shall  be 
served  only  on  persons  or  participants 
who  have  been  granted  access  to  the 
information  under  an  order  of  the 
committee. 

35.  Where  proprietary  information, 
privileged  information  or  personal 
information  is  disclosed  to  a  person  in 
an  extraordinary  challenge  proceeding, 
the  person  shall  not 

(a)  file,  serve  or  otherwise 
communicate  the  information  by 
facsimile  transmission;  or 

(b)  communicate  the  information  by 
telephone. 

36.  Service  on  an  investigating 
authority  does  not  constitute  service  on 
a  Party  and  service  on  a  Party  does  not 
constitute  service  on  an  investigating 
authority. 

Form  and  Content  of  Pleadings 

37.  (1)  Every  pleading  filed  in  an 
extraordinary  challenge  proceeding 
shall  contain  the  following  information: 

(a)  the  title  of.  and  any  Secretariat  file 
number  assigned  for,  the  extraordinary 
challenge  proceeding; 

(b)  a  brief  descriptive  title  of  the 
pleading; 

(c)  the  name  of  the  participant  filing 
the  pleading; 

(d)  the  name  of  counsel  of  record  for 
the  participant; 

(e)  the  service  address,  as  defined  in 
rule  4;  and 

(f)  the  telephone  number  of  the 
counsel  of  record  of  the  participant  or. 
where  the  participant  is  not  represented 
by  counsel,  the  telephone  number  of  the 
participant. 

(2)  Every  pleading  filed  in  an 
extraordinary  challenge  proceeding 
shall  be  on  paper  SVz  x  11  inches  (216 
milhmetres  by  279  millimetres)  in  size. 
The  text  of  the  pleading  shall  be 
printed,  typewritten  or  reproduced 
legibly  on  one  side  only  with  a  margin 
of  approximately  V/z  inches  (40 
millimetres)  on  the  left-hand  side  with 
double  spacing  between  each  line  of 
text,  except  for  quotations  of  more  than 
50  words,  which  shall  be  indented  and 
single-spaced.  Footnotes,  titles, 
schedules,  tables,  graphs  and  columns 
of  figures  shall  be  presented  in  a 
readable  form. 

(3)  Every  pleading  filed  on  behalf  of 
a  participant  in  an  extraordinary 
challenge  proceeding  shall  be  signed  by 
counsel  for  the  participant  or.  where  the 
partidpant  is  not  represented  by 
counsel,  by  the  participant. 
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Request  for  an  Extraordinary  Challenge 
Committee 

38.  (1)  Where  a  Party,  in  its  discretion, 
files  with  the  responsible  Secretary  a 
Request  for  an  Extraordinary  Challenge 
Committee  referred  to  in  Article 
1904.13(a)(ii)  or  (iii)  of  the  Agreement, 
the  Party  shall  file  the  Request  within 
30  days  after  the  issuance,  pursuant  to 
rule  79A  of  the  Article  1904  Panel 
Rules,  of  the  Notice  of  Final  Panel 
Action  in  the  panel  review  that  is  the 
subject  of  the  Request. 

(2)  Where  a  Party,  in  its  discretion, 
files  with  the  responsible  Secretary  a 
Request  for  an  Extraordinary  Challenge 
Committee  referred  to  in  Article 
1904.13(a)(i)  of  the  Agreement,  the  Party 
shall  file  the  Request 

(a)  within  30  days  after  the  issuance, 
pursuant  to  rule  79A  of  the  Article  1904 
Panel  Rules,  of  the  Notice  of  Final  Panel 
Action  in  the  panel  review  that  is  the 
subject  of  the  Request;  or 

(b)  subject  to  subrule  (3),  where  the 
Party  gained  knowledge  of  the  action  of 
the  panelist  giving  rise  to  the  allegation 
more  than  30  days  after  the  issuance  of 
a  Notice  of  Final  Panel  Action,  no  more 
than  30  days  after  gaining  knowledge  of 
the  action  of  the  panelist. 

(3)  No  Request  for  an  Extraordinary 
Challenge  Committee  referred  to  in 
subrule  (2)(b)  may  be  filed  if  two  years 
or  more  have  elapsed  since  the  effective 
date  of  the  Notice  of  Completion  of 
Panel  Review  pursuant  to  rule  80  or  81 
of  the  Article  1904  Panel  Rules. 

39.  (1)  Subject  to  subrule  (2),  every 
Request  for  an  Extraordinary  Challenge 
Committee  (model  form  provided  in  the 
Schedule)  shall  be  in  writing  and  shall 

(a)  include  a  concise  statement  of  the 
allegations  relied  on,  together  with  a 
concise  statement  of  how  the  actions 
alleged  have  materially  affected  the 
panel's  decision  and  the  way  in  which 
the  integrity  of  the  panel  review  process 
is  threatened; 

(b)  contain  the  name  of  the  Party  in 
the  panel  review,  name  of  counsel, 
service  address  and  telephone  number; 
and 

(c)  where  the  panel  decision  was 
made  in  Canada,  state  whether  the  Party 
filing  the  Request  for  an  Extraordinary 
Challenge  Committee 

(i)  intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  committee,  and 

(ii)  requests  simultaneous  translation 
of  any  oral  proceedings. 

(2)  Where  a  Request  contains  an 
allegation  referred  to  in  Article 
1904.13(a)(i)  of  the  Agreement,  the 
identity  of  the  panelist  against  whom 
such  an  allegation  is  made  shall  be 
revealed  only  in  a  confidential  annex 


filed  together  with  the  Request  and  shall 
be  disclosed  only  in  accordance  with 
rule  61. 

40.  (1)  Every  Request  for  an 
Extraordinary  Challenge  Committee 
shall  be  accompanied  by 

(a)  those  items  of  the  record  of  the 
panel  review  relevant  to  the  allegations 
contained  in  the  Request;  and 

(b)  an  Index  of  the  items  referred  to 
in  subrule  (a). 

(2)  Where  a  Request  contains  an 
allegation  referred  to  in  Article 
1904.13(a)(i)  of  the  Agreement,  the 
Request  shall  be  accompanied  by,  in 
addition  to  the  requirements  of  subrule 

(1). 

(a)  any  other  material  relevant  to  the 
allegations  contained  in  the  Request; 
and 

(b)  if  the  Request  is  filed  more  than  30 
days  after  the  panel  issued  a  Notice  of 
Final  Panel  Action  pursuant  to  rule  79A 
of  the  Article  1904  Panel  Rules,  an 
affidavit  certifying  that  the  Party  gained 
knowledge  of  the  action  of  the  panelist 
giving  rise  to  the  allegation  no  more 
than  30  days  preceding  the  filing  of  the 
Request. 

Notice  of  Appearance 

41.  (1)  Within  10  days  after  the 
Request  for  an  Extraordinary  Challenge 
Committee  is  filed,  a  Party  or 
participant  in  the  |^el  review  who 
proposes  to  participate  in  the 
extraordinary  challenge  proceeding 
shall  file  with  the  responsible 
Secretariat  a  Notice  of  Appearance 
(model  form  provided  in  the  Schedule) 
containing  the  following  information: 

(a)  the  name  of  the  Party  or 
participant,  name  of  counsel,  service 
address  and  telephone  number; 

(b)  a  statement  as  to  whether 
appearance  is  made 

(i)  in  support  of  the  Request,  or 

(ii)  in  opposition  to  the  Request;  and 

(c)  where  the  extraordinary  challenge 
is  in  respect  of  a  panel  review  of  a  final 
determination  made  in  Canada,  a 
statement  as  to  whether  the  person 
filing  the  Notice  of  Appearance 

(i)  intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  committee,  and 

(ii)  requests  simultaneous  translation 
of  any  oral  proceedings. 

(2)  Where  a  Party  or  participant 
referred  to  in  subrule  (1)  proposes  to 
rely  on  a  document  in  the  record  of  the 
panel  review  that  is  not  specified  in  the 
Index  filed  with  the  Request  for  an 
Extraordinary  Challenge  Committee,  the 
Party  or  participant  shall  file,  with  the 
Notice  of  Appearance, 

(a)  the  document;  and 

(b)  a  statement  identifying  the 
document  and  requesting  its  inclusion 
in  the  extraordinary  challenge  record. 


(3)  On  receipt  of  a  document  referred 
to  in  subrule  (2),  the  responsible 
Secretary  shall  include  the  document  in 
the  extraordinary  challenge  record. 

42.  (1)  Within  10  days  after  a  Request 
for  an  Extraordinary  Challenge 
Committee  referred  to  in  Article 
1904.13(a)(i)  of  the  Agreement  is  filed, 
a  panelist  against  whom  an  allegation 
contained  in  the  Request  is  made  and 
who  proposes  to  participate  in  the 
extraordinary  challenge  proceeding: 

(a)  shall  file  a  Notice  of  Appearance; 

(b)  may  file,  under  seal,  documents  to 
be  included  in  the  extraordinary 
challenge  record  relevant  to  the 
panelist's  defense  against  the  allegation; 
and 

(c)  may  file  an  ex  parte  motion 
requesting  that  the  extraordinary 
challenge  proceeding  be  conducted  in 
camera. 

(2)  Where  a  committee  issues  an  order 
pursuant  to  subrule  46(l)(a),  a  panelist 
who  filed  documents  described  in 
subrule  (l){b)  may,  within  5  days  after 
issuance  of  the  order,  withdraw  any  of 
those  documents. 

(3)  Where  a  panelist  withdraws 
documents  pursuant  to  subrule  (2),  the 
committee  shall  not  consider  those 
documents. 

Filing  and  Content  of  Briefs  and 
Appendices 

43.  (1)  All  briefs  shall  be  filed  within 
21  days  after  the  Request  for  an 
Extraordinary  Challenge  Committee  is 
filed  and  shall  be  in  the  form  required 
by  rule  44. 

(2)  Appendices  shall  be  filed  with  the 
briefs. 

44.  (1)  Briefs  and  appendices  shall  be 
securely  bound  along  the  left-hand 
margin.  Briefs  shall  contain  information, 
in  the  following  order,  divided  into  five 
parts: 

Parti: 

(a)  A  table  of  contents;  and 

(b)  A  table  of  authorities: 

The  table  of  authorities  shall  arrange 
the  cases  alphabetically,  refer  to  the 
page(s)  of  the  brief  where  each  authority 
is  cited  and  mark,  with  an  asterisk  in 
the  margin,  those  authorities  primarily 
relied  upon. 

Part  II:  A  statement  of  the  case: 

This  part  shall  contain  a  concise 
statement  of  the  relevant  facts  with 
references  to  the  panel  record  by  page 
and,  where  applicable,  by  line. 

Part  ni:  A  statement  of  the  issues: 

(a)  In  the  brief  of  a  Party  that  files  a 
Request,  this  part  shall  contain  a 
concise  statement  of  the  issues;  and 

(b)  In  the  brief  of  any  other 
participant,  this  part  shall  contain  a 
concise  statement  of  the  position  of  the 
participant  with  respect  to  the  issues. 
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Part  IV:  Areument: 

This  part  snail  consist  of  the 
argument,  setting  out  concisely  the 
points  of  law  relating  to  the  issues,  with 
applicable  citations  to  authorities  and 
the  panel  record. 

Part  V:  Relief: 

This  part  shall  consist  of  a  concise 
statement  precisely  identifying  the  relief 
requested. 

12)  Paragraphs  in  Parts  I  to  V  of  a  brief 
may  be  numbered  consecutively. 

(3)  Authorities  referred  to  in  the  briefs 
shall  be  included  in  an  appendix,  which 
shall  be  organized  as  follows:  a  table  of 
contents,  copies  of  all  treaty  and 
statutory  references,  references  to 
regulations,  cases  primarily  relied  on  in 
the  briefs,  set  out  alphabetically,  all 
documents  relied  on  from  the  panel 
record  and  all  other  materials  relied  on. 

Motions 

45.  (1)  Motions,  other  than  motions 
referred  to  in  subrule  42(l)(c).  may  be 
considered  at  the  discretion  of  the 
committee  (model  form  provided  in  the 
Schedule). 

(2)  A  committee  may  dispose  of  a 
motion  based  upon  L'le  pleadings  filed 
on  the  motion. 

(3)  A  committee  may  hear  oral 
argument  in  person  or.  subject  to 
subrule  35[b),  direct  that  a  motion  be 
heard  by  means  of  a  telephone 
conference  call  with  the  participants. 

Part  III— Conduct  of  Oral  Procedings 

46.  (1)  The  order  of  a  committee  on 

a  motion  referred  to  in  subrule  42(1  Kc) 
shall  set  out 

(a)  that  the  proceedings  shall  not  be 
held  in  camera;  or 

(b)  that  the  proceedings  shall  be  held 
in  camem  and 

(i)  that  all  the  participants  shall  keep 
confidential  all  information  received 
with  respect  to  the  exf^ordinary 
challenge  proceeding  and  shall  use  the 
information  solely  for  the  purposes  of 
the  proceeding,  and 

(ii)  which  documents  containing 
personal  information  the  responsible 
Secretary  shall  serve  under  sea!  and  on 
whom  the  documents  shall  be  served. 

(2)  The  responsible  Secretary  shall  not 
serve  any  documents  containing 
personal  information  until  the  time 
period  for  withdrawal  of  any  documents 
pursuant  to  subrule  42(2)  has  expired. 

47.  A  committee  may  decide  tne 
procedures  to  be  followed  in  the 
extraordinary  challenge  proceeding  and 
may,  for  that  purpose,  hold  a  pre- 
hearing conference  to  determine  such 
matters  as  the  presentation  of  evidence 
and  of  oral  argument. 

48.  The  decision  as  to  whether  oral 
argument  will  be  heard  shall  be  in  the 
discretion  of  the  committee. 


Oral  Proceedings  in  Camera 

49.  Ehiring  that  part  of  oral 
proceedings  in  which  proprietary 
information  or  privileged  information  is 
presented,  a  committee  shall  not  permit 
any  person  other  than  the  following 
persons  to  be  present: 

(a)  the  person  presenting  the 
proprietary  information  or  privileged 
information; 

(b)  a  person  who  has  been  granted 
access  to  the  proprietary  information  or 
privileged  information; 

(c)  in  the  case  of  privileged 
information,  a  person  as  to  whom  the 
confidentiality  of  the  privileged 
information  has  been  waived:  an* 

(d)  officials  of,  and  counsel  for,  the 
investigating  authority. 

Part  rv — Responsibilities  of  the 
Secretary 

50.  The  normal  busine.ss  hours  of  the 
Secretariat,  during  which  the  offices  of 
the  Secretariat  shall  be  open  to  the 
public,  shall  be  from  9  a.m.  to  5  p.m.  on 
each  weekday  other  than 

(a)  in  the  case  of  the  United  States 
Section  of  the  Secretariat,  legal  holidays 
of  that  Section;  and 

(b)  in  the  case  of  the  Canadian  Section 
of  the  Secretariat,  legal  holidays  of  that 
Section. 

51.  On  the  completion  of  the  selection 
of  the  members  of  a  committee,  the 
responsible  Secretary  shall  notify  the 
participants  and  the  other  Secretary  of 
th^^names  of  the  members  of  the 
committee. 

52.  The  responsible  Secretary  shall 
provide  administrative  support  for  each 
extraordinary  challenge  proceeding  and 
shall  make  the  arrangements  necessary 
for  meetings  and  any  oral  proceedings. 

53.  Each  Secretary  shall  maintain  a 
file  for  each  extraordinary  challenge, 
comprised  of  either  the  original  or  a 
copy  of  all  documents  filed,  whether  or 
not  filed  in  accordance  with  these  rules. 
All  documents  filed  shall  be  stamped  by 
the  Secretariat  to  show  the  date  and 
time  of  receipt. 

54.  The  responsible  Secretary  shall 
forward  to  the  other  Secretary  a  copy  of 
all  documents  filed  with  the  responsible 
Secretary  and  of  all  orders  and  decisions 
issued  by  a  committee. 

55.  Where  under  these  rules  a  notice 
or  other  dociiment  is  required  to  be 
published  in  the  Canada  Gazette  and 
the  Federal  Register,  the  responsible 
Secretary  and  the  other  Secretary  shall 
each  cause  the  document  to  be 
published  in  the  publication  of  the 
country  in  which  that  section  of  the 
Secretariat  is  located. 

56.  (1)  Where  a  document  containing 
proprietary  information  or  privileged 


information  is  filed  with  the  responsible 
Secretariat,  each  Secretary  shall  ensure 
that 

(a)  the  document  is  stored, 
maintained,  handled,  and  distributed  in 
accordance  with  the  terms  of  an 
applicable  Disclosure  Order  or 
Protective  Order;  and 

(b)  access  to  the  document  is  limited 
to 

(i)  in  the  case  of  proprietary 
information,  officials  of,  and  counsel 
for.  the  investigating  authority,  the 
person  who  submitted  the  proprietary 
information  to  the  investigating 
authority  and  counsel  of  record  for  that 
person,  and  any  persons  who  have  been 
granted  access  to  the  information  under 
a  Disclosure  Order  or  Protective  Order, 
and 

(ii)  in  the  case  of  privileged 
information  relied  upon  in  an 
extraordinary  challenge  of  a  decision  of 
a  panel  with  respect  to  a  final 
determination  made  in  the  United 
States,  committee  members  and  their 
assistants  and  persons  with  respect  to 
whom  the  panel  ordered  disclosure  of 
the  privileged  information  under  rule  55 
of  the  Article  1904  Panel  Rules,  if  those 
persons  have  filed  with  the  responsible 
Secretariat  a  Protective  Order  with 
respect  to  the  document. 

(2)  Where  a  document  containing 
personal  information  is  filed  with  the 
Secretariat,  each  Secretary  shall  ensure 
that 

(a)  the  document  is  stored, 
maintained,  handled,  and  distributed  in 
accordance  with  the  terms  of  any 
applicable  Disclosure  Order  or  of 
Protective  Order;  and 

(b)  access  to  the  document  is  limited 
to  persons  granted  access  to  the 
information  pursuant  to  subrule 
46(l)(b). 

57.  No  document  filed  in  an 
extraordinary  challenge  proceeding 
shall  be  removed  from  the  offices  of  the 
Secretariat  except  in  the  ordinary  course 
of  the  business  of  the  Secretariat  or 
pursuant  to  the  direction  of  a 
committee. 

58.  (1)  Each  Secretary  shall  permit 
access  by  any  person  to  information  in 
the  file  of  an  extraordinary  challenge 
proceeding  that  is  not  proprietary 
information,  privileged  information  or 
personal  information. 

(2)  Each  Secretary  shall,  in 
accordance  with  the  terms  of  any 
applicable  Disclosure  Order,  Protective 
Order  or  order  of  a  panel  or  committee, 
permit  access  to  proprietary 
information,  privileged  information  or 
personal  information  in  the  file  of  an 
extraordinary  challenge  proceeding. 

(3)  Each  Secretary  snail,  on  request 
and  on  payment  of  the  prescribed  fee. 
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provide  copies  of  information  in  the  file 
of  an  extraordinary  challenge 
proceeding  to  any  person  who  has  been 
given  access  to  that  information. 

59.  (1)  Where  a  Request  for  an 
Extraordinary  Challenge  Committee 
pursuant  to  Article  1904.13(a)(ii)  or  (iii) 
of  the  Agreement  is  filed  with  the 
responsible  Secretariat,  the  responsible 
Secretary  shall,  upon  receipt  thereof, 

(a)  forward  a  copy  of  the  Request  and 
Index  to  the  other  Secretary:  and 

(b)  serve  a  copy  of  the  Request  and 
Index  on  the  other  Party  and  on  the 
participants  in  the  panel  review, 
together  with  a  statement  setting  out  the 
date  on  which  the  Request  was  filed  and 
stating  that  all  briefs  shall  be  filed 
within  21  days  of  the  date  of  filing  of 
the  Request. 

(2)  Where  a  Request  for  an 
Extraordinary  Challenge  Committee 
pursuant  to  Article  1904.13(a)(i)  of  the 
Agreement  is  filed,  the  responsible 
Secretary  shall,  upon  receipt  thereof, 

(a)  forward  a  copy  of  the  Request. 
Index  and  annex  to  the  other  Secretary; 
and  \ 

(b)  serve Veopy  of  the  Request,  Index 
and  annex  on  the  other  Party,  on  the 
panelist  against  whom  the  allegation 
contained  in  the  Request  is  made  and  on 
the  participants  in  the  panel  review. 

(3)  The  responsible  Secretary  shall 
serve  orders  and  decisions  of  a 
committee  and  Notices  of  Completion  of 
Extraordinary  Challenge  on  the 
participants. 

(4)  Where  the  decision  of  a  committee 
referred  to  in  subrule  (3)  relates  to  a 
panel  review  of  a  final  determination 
made  in  Canada,  the  decision  shall  be 
served  by  registered  mail. 

60.  The  responsible  Secretary  shall 
cause  notice  of  a  final  decision  of  a 
committee  issued  pursuant  to  rule  64, 
and  any  order  that  the  committee  directs 
the  Secretary  to  publish,  to  be  published 
in  the  Canada  Gazette  and  the  Federal 
Register. 

61.  Where  the  time  period  fixed, 
pursuant  to  rule  42,  for  filing  an  ex 
parte  motion  referred  to  in  subrule 
42(l)(c)  has  expired,  the  responsible 
Secretary  shall  serve  on  all  participants. 

(a)  where  no  motion  is  filed  pursuant 
to  that  subrule,  the  documents  referred 
to  in  rules  40  and  42; 

(b)  where  the  committee  issues  an 
order  referred  to  in  subrule  46(l)(a),  the 
documents  referred  to  in  rules  40  and  42 
in  accordance  with  any  order  of  the 
committee;  and 

(c)  where  the  committee  issues  an       '^ 
order  referred  to  in  subrule  46(l)(b),  the 
documents  referred  to  in  rules  40  and 

42,  in  accordance  with  subrule 
46(l)(b)(ii)  and  any  order  made  by  the 
committee. 


Part  V — Orders  and  Decisions 

62.  All  orders  and  decisions  of  a 
committee  shall  be  made  by  a  majority 
of  the  votes  of  all  members  of  the 
committee. 

63.  (1)  Where  a  Notice  of  Motion 
requesting  dismissal  of  an  extraordinary 
challenge  proceeding  is  filed  by  a 
participant,  the  committee  may  issue  an 
order  terminating  the  proceeding. 

(2)  Where  the  motion  referred  to  in 
subrule  (1)  is  consented  to  by  all  the 
participants  and  an  affidavit  to  that 
effect  is  filed,  or  where  all  participants 
file  Notices  of  Motion  requesting 
dismissal,  the  extraordinary  challenge 
proceeding  is  terminated. 

64.  (1)  A  final  decision  of  a  committee 
shall 

(a)  affirm  the  decision  of  the  panel; 

(b)  vacate  the  decision  of  the  panel;  or 

(c)  remand  the  decision  of  the  panel 
to  the  panel  for  action  not  inconsistent 
with  the  final  decision  of  the  committee. 

(2)  Every  final  decision  of  a 
committee  shall  be  issued  in  writing 
with  reasons,  together  with  any 
dissenting  or  concurring  opinions  of  the 
members  of  the  committee. 

(3)  Subrule  (2)  shall  not  be  construed 
as  prohibiting  the  oral  delivery  of  the 
decision  of  a  committee. 

Part  VI — Completion  of  Extraordinary 
Challenges 

65.  Where  all  participants  consent  to 
the  termination  of  the  proceeding 
pursuant  to  rule  63,  the  responsible 
Secretary  shall  cause  to  be  published  in 
the  Canada  Gazette  and  the  Federal 
Register  a  Notice  of  Completion  of 
Extraordinary  Challenge,  effective  on 
the  day  after  the  day  on  which  the 
requirements  of  rule  63  have  been  met. 

66.  Where  a  committee  issues  its  final 
decision,  the  responsible  Secretary  shall 
cause  to  be  published  in  the  Canada 
Gazette  and  the  Federal  Register  a 
Notice  of  Completion  of  Extraordinary 
Challenge,  effective  on  the  day  after  the 
day  on  which — 

(a)  the  committee  affirms  the  decision 
of  the  panel; 

(b)  tne  committee  vacates  the  decision 
of  the  panel;  or 

(c)  where  the  committee  remands  the 
decision  of  the  panel,  the  day  the 
responsible  Secretary  gives  notice  to  the 
committee  that  the  panel  has  given 
notice  that  it  has  taken  action  not 
inconsistent  with  the  committee's 
decision. 

67.  The  members  of  the  committee  are 
discharged  fi-om  their  duties  on  the  day 
on  which  a  Notice  of  Completion  of 
Extraordinary  Challenge  is  effective. 

Schedule — Procedural  Forms 

Forms  (1)  through  (4)  follow. 


Fonn  (1) 

Article  1904— Extraordinary  Challnrnge 
Proceeding  Pursuant  to  the  United  States- 
Canada  Free  Trade  Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 


Secretariat  File  No. 


Request  For  An  Extraordinary  Challenge 
Committee 

Pursuant  to  Article  1904  of  the  Canada- 
United  States  Free  Trade  Agreement,  (the 
Party)  hereby  requests  an  Extraordinary 
Challenge  Committee  review  of  the  panel 
decision  referenced  below.  The  following 
information  is  provided  pursuant  to  rules  39 
and  40  of  the  Extraordinary  Challenge 
Committee  Rules: 

1. _ 

(The  name  of  the  Party  filing  this  Request) 

2.     — — 

(The  name  of  counsel  for  the  Party) 

3.     ■ 

(The  service  address,  as  defined  by  Rule  4  of 
the  Extraordinary  Challenge  Committee 
Rules,  including  facsimile  number,  if  any) 

4.     . 

(The  telephone  number  of  counsel  for  the 
Party) 

5.     

(The  title  of  the  panel  review  for  which  an 
Extraordinary  Challenge  Committee  is 
requested) 

6.  Concise  statement  of  the  allegations 
relied  on,  together  with  a  concise  statement 
of  how  the  actions  alleged  have  materially 
affected  the  panel's  decision  and  the  way  in 
which  the  integrity  of  the  f>anel  review 
process  is  threatened. 

7.  Items  of  the  record  of  the  panel  review 
relevant  to  the  allegations  contained  in  the 
Request,  and  an  Index  of  the  items  are 
attached  (see  rule  40(1)). 

8.  Where  a  Request  contains  an  allegation 
referred  to  in  Article  1904.13(a)(i)  of  the 
Agreement 

(a)  confidential  annex  is  attached 
containing  the  identity  of  the  panelist  against 
whom  such  an  allegation  is  made  [see 
subrule  39(2)). 

(b)  items  of  the  record  of  the  panel  review 
relevant  to  the  allegations  contained  in  the 
Request,  and  an  Index  of  the  items  are 
attached  (see  subrule  40(1)). 

(c)  any  other  material  relevant  to  the 
allegations  contained  in  the  Request  is 
attached  [see  subrule  40(2)(a)),  and 

(d)  if  the  Request  is  filed  more  than  30  days 
after  the  panel  issued  a  Notice  of  Final  Panel 
Action  pursuant  to  rule  79A  of  the  Article 
1905  Panel  Rules,  an  affidavit  certifying  that 
the  Party  gained  knowledge  of  the  action  of 
the  panelist  giving  rise  to  the  allegation  no 
more  than  30  days  preceding  the  filing  of  the 
Request  [see  subrule  40(2)[b)). 

9.  Where  the  Panel  Decision  Was  Made  in 
Canada: 

(a)  I  intend  to  use  the  specified  language 
in  pleadings  and  oral  proceedings  (Specify 
one) 
English 
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French 


(b)  I  request  simultaneous  translation  of 
oral  proceedings  (Specify  one) 

Yes 

No 

Date 

Signature  of  Counsel 

Form  (2) 

Article  1904  Extraordinary  Oiallenge 
Proceeding  Pursuant  to  the  United  States- 
Canada  Free  Trade  Agreement 

In  the  Matter  of: 


(Title  of  Panel  Review) 


Secretariat  File  No. 
Notice  of  Motion 


(descriptive  title  indicating  the  purpose  of 
the  motion) 

1.     

(The  name  of  the  Party  or  participant  filing 
this  notice  of  motion) 

2.     

(The  name  of  counsel  for  the  Party  or 
participant) 

3.     


(Title  of  Panel  Review) 

Secretariat  File  No.  _ 
Notice  of  Appearance 


(The  name  of  the  Party  or  participant  filing 
this  notice  of  appearance) 

2.     

(The  name  of  counsel  for  Party  or  participant) 

3.     


(The  service  address,  as  defined  by  Rule  4  of 
the  Extraordinary  Challenge  Committee 
Hules,  including  facsimile  number,  if  any) 

4.     

(The  telephone  number  of  coimsel  for  the 
Party  or  participant  or  the  telephone  number 
of  the  participant,  if  not  represented  by 
counsel) 

5.  This  Notice  of  Appearance  is  made: 

in  support  of  the  Request;  or 

in  opposition  to  the  Request. 

6.  Where  a  Party  or  participant  proposes  to 
rely  on  a  document  in  the  record  of  the  panel 
review  that  is  not  sp)ecified  in  the  Index  filed 
with  the  Request  for  an  Extraordinary 
Challenge  Conmiittee 

(a)  statement  identifying  the  dociunent  and 
requesting  its  inclusion  in  the  extraordinary 
challenge  record,  and 

(b)  attach  the  document  (see  subrule  41(2)). 

7.  Where  the  Panel  Decision  Was  Made  in 
Canada: 

(a)  I  intend  to  use  the  specified  language 
in  pleadings  and  oral  proceedings  (Specify 
one) 

English 

French 

(b)  1  request  simultaneous  translation  of 
oral  proceedings  (Specify  one) 
Yes 


No 


Date 


Date  Signature  of  Counsel  (or  participant,  if 
not  represented  by  counsel) 

Form  (3) 

Article  1904  Extraordinary  Challenge 
Proceeding  Pursuant  to  the  United  States- 
Canada  Free  Trade  Agreement 

In  the  matter  of: 


(The  service  address,  as  defined  by  Rule  4  of 
the  Extraordinary  Challenge  Committee 
Rules,  including  facsimile  number,  if  any) 

4.     

(The  telephone  number  of  counsel  for  the 
Party  or  participant  or  the  telephone  number 
of  the  participant,  if  not  represented  by 
counsel) 

5.  Statement  of  the  precise  relief  requested. 

6.  Statement  of  the  grounds  to  be  argued, 
including  references  to  any  rule,  point  of  law, 
or  legal  authority  to  be  relied  on,  and 
arguments  in  supptort  of  the  motion. 

7.  Draft  order  attached  (see  Form  (4)). 

Date 

Signature  of  Counsel  (or  participant,  if  not 
represented  by  counsel) 

Form  (4) 

Article  1904  Extraordinary  Challenge 
Proceeding  Pursuant  to  the  United  States- 
Canada  Free  Trade  Agreement 

In  the  matter  of: 


Cntle  of  Panel  Review) 

Secretariat  File  No.  _ 
Order 


Upon  consideration  of  the  motion  for 

(relief  requested) 
filed  on  behalf  of 

(participant  filing  motion) 
and  upon  all  other  papers  and  proceedings 
herein,  it  is  hereby  Ordered  that  the  motion 
is . 


Issue  Date 


Member  name 


Member  name 


Member  name 

Dated:  January  25, 1994. 
Timothy  J.  Hauser. 

Deputy  Under  Secretary  for  International 
Trade. 
(FR  Doc  94-2783  Filed  2-3-94;  1:06  pm) 

BtLUMO  COOE  3$10-CT-P 
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February  8,  1994 
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Part  VI 

Department  of 
Justice 

Bureau  of  Prisons 

28  CFR  Parts  511  and  551 
Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Final  Rule  and 
Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  511 
RIN1120-AA01 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Searching/ 
Detaining  of  Non-Inmates 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rule  on 
searching/detaining  of  non-inmates  to 
incorporate  statutory  changes 
concerning  arrest  authority  for 
employees  of  the  Bureau  of  Prisons,  to 
clarify  terminology  concerning 
contraband  and  prohibited  objects,  and 
to  make  minor  raitorial  changes. 
EFFECTIVE  DATE:  February  8, 1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street.  N\V..  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 
SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  amending  its 
regulations  on  searching/detaining  of 
non-inmates.  A  final  rule  on  this  subject 
was  published  in  the  Federal  Register 
November  1, 1984  (49  FR  44057)  and 
amended  July  18, 1986  (51  FR  26126) 
and  February  1,  1991  (56  FR  4159).  A 
summary  of  the  changes  promulgated  in 
this  dociunent  follows. 

Arrest  authority  for  employees  of  the 
Bureau  of  Prisons,  which  is  contained  in 
section  3050  of  title  18  of  the  United 
States  Code,  was  broadened  by  Pu1)lic 
Law  99-646.  This  dociunent  revises 
paragraph  (b)  of  28  CFR  511.10  to  reflect 
that  broadened  authority.  Paragraph  (a) 
of  §  511.10  is  revised  to  clarify  the 
equivalence  of  contraband  and 
prohibited  objects.  Section  511.11  is 
amended  by  clarifying  the  provisions  in 
paragraph  (a)  concerning  reasonable 
suspicion  which  is  based  upon 
confidential  information,  by  removing 
extraneous  language  from  paragraph  (b) 
and  correcting  punctuation  in  paragraph 
(b)  for  the  sake  of  editorial  consistency, 
and  by  adding  a  definition  of  prohibited 
objects  in  new  paragraph  (c).  In 
§  511.12,  paragraph  (d)  is  amended  by 
adding  a  phrase  inadvertently  omitted 
in  a  previous  amendment  to  the  section. 

Because  these  changes  either  merely 
conform  the  regulations  to  current 
provisions  of  the  United  States  Code, 
clarify  existing  provisions,  or  are 


editorial  in  nature,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certiRed  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Fart  511 

Prisoners. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  511  in 
subchapter  A  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 
Kathleen  M.  Hawk, 
Director,  Bureau  of  Prisons. 

SUBCHAPTER  A— GENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART  511— GENERAL  MANAGEMENT 
POLICY 

1.  The  authority  citation  for  28  CFR 
part  511  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  751. 
752. 1791,  1792.  1793,  3050,  3621,  3622, 
3624.  4001,  4012,  4042,  4081.  4082  (Repealed 
as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99.  6.1. 

2.  In  28  CFR  part  511,  the  heading  for 
subpart  B  is  revised  to  read  as  follows: 

Subpart  B — Searching/Detaining  of 
Non-lnntates 

3.  Section  511.10  is  revised  to  read  as 
follows: 

§511.10    Purpose  and  scope. 

(a)  In  an  effort  to  prevent  the 
introduction  of  contraband  (such 
prohibited  objects  as  defined  in 

§  511.11(c))  into  an  institution.  Bureau 
of  Prisons  staff  may  subject  all  persons 
entering  an  ii>stitution,  or  during  their 
presence  in  an  institution,  to  a  search  of 
their  persons  and  effects. 

(b)  Title  18,  United  States  Code, 
section  3050  authorizes  Bureau  of 


Prisons  employees  (does  not  include 
United  States  Public  Health  Service 
employees) — 

(1)  to  make  an  arrest  on  or  off  Bureau 
of  Prisons  premises  without  warrant  for 
violation  of  the  following  provisions 
regardless  of  where  the  violation  may 
occur:  §  111  (assaulting  officers),  §  751 
(escape),  §  752  (assisting  escape)  of  title 
18,  United  Stales  Code,  and  §  1826(c) 
(escape)  of  title  28,  United  States  Code: 

(2)  to  make  an  arrest  on  Bureau  of 
Prisons  premises  or  reservation  land  of 
a  penal,  detention,  or  correctional 
facility  without  warrant  for  violation 
occurring  thereon  of  the  following 
provisions:  §  661  (theft).  §  1361 
(depredation  of  property),  §  1363 
(destruction  of  property),  §  1791 
(contraband),  §  1792  (mutiny  and  riot), 
and  §  1793  (trespass)  of  title  18,  United 
States  Code,  and 

(3)  to  arrest  without  warrant  for  any 
other  offense  described  in  title  18  or  21 
of  the  United  States  Code,  if  committed 
on  the  premises  or  reservation  of  a  penal 
or  correctional  facility  of  the  Bureau  of  i 
Prisons  if  necessary  to  safeguard 
security,  good  order,  or  government 
property.  Bureau  policy  provides  that 
such  an  arrest  may  be  made  when  staff 
has  probable  cause  to  believe  that  a 
person  has  committed  one  of  these 
offenses  and  when  there  is  likelihood  of 
the  person  escaping  before  a  warrant 
can  be  obtained. 

4.  Section  511.11  is  revised  to  read  as 
follows: 

S  511.11    Deflnitlons 

(a)  Reasonable  suspicion.  As  used  in 
this  rule,  "reasonable  suspicion"  exists 
if  the  facts  and  circumstances  that  are 
known  to  the  Warden  warrant  rational 
inferences  by  a  person  with  correctional 
experience  that  a  person  is  engaged,  or 
attempting  or  about  to  engage,  in 
criminal  or  other  prohibited  behavior.  A 
reasonable  suspicion  may  be  based  on 
reliable  information,  even  if  that 
information  is  conHdential;  on  a 
positive  reading  of  a  metal  detector;  or 
when  contraband  or  an  indicia  of 
contraband  is  foimd  during  search  of  a 
visitor's  personal  effects. 

(b)  Probable  cause.  As  used  in  this 
rule,  "probable  cause"  exists  if  the  facts 
and  circumstances  that  are  known  to  the 
Warden  would  warrant  a  person  of 
reasonable  caution  to  believe  that  an 
offense  has  been  committed. 

(c)  Prohibited  object.  A  firearm  or 
destructive  device;  ammunition;  a 
weapon  or  an  object  that  is  designed  or 
intended  to  be  used  as  a  weapon  or  to 
facilitate  escape  from  a  prison;  a 
narcotic  drug,  lysergic  acid 
diethylamide,  or  phencyclidine;  a 
controlled  substance  or  alcoholic 
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beverage;  any  United  States  or  foreign 
currency;  and  any^^ther  object  that 
threatens  the  order,  discipline,  or 
security  of  a  prison,  or  the  life,  health, 
or  safety  of  an  individual. 


§511.12    [Amended] 

5.  In  §  511.12,  paragraph  (d)  is 
amended  by  revising  the  phrase  "or  is 


attempting  to  introduce"  to  read  "or  is 
introducing  or  attempting  to  introduce' 

|FR  Doc.  94-2850  Filed  2-7-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  551 

R)N1120-AA12 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Smoktng/No 
Smoking  Areas 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

SoMMARY:  la  this  document,  the  Bureau 
of  Prisons  is  proposing  to.  revise  and 
reorganize  its  regulations  on  Smoking/ 
No  Smoking  Areas.  As  revised, 
designated  smoking  areas  at  the 
Bureau's  medical  referral  centers  and 
minimum  security  institutioas 
ordinarily  would  be  outside  of  buildings 
and  8v. :-■;•  from  entrances.  Wardens  at  all 
low,  medium,  high,  and  administrative 
institutions  other  than  medical  referral 
centers  may  continue,  but  are  not 
required,  to  designate  indoor  smoking 
areas  in  addition  to  outdoor  smoking 
areas.  This  amendment  is  intended  to 
provide  for  a  clean  air  environme-nt  and 
to  protect  the  health  and  safety  of  staff 
and  inmates. 

DATES:  Comments  due  by  April  11. 
1094. 

ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  room  7,=>4,  320 
First  Street.  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPt-EMENTARY  INFORMATION:  The 
Bureau  of  Pri.sons  is  proposing  to  amend 
its  regulations  on  Smoking/'No  Smoking 
Areas.  A  final  rule  on  this  subject  was 
published  in  the  Federal  Register  en 
November  16, 1989  (54  PR  47753). 

The  Bureau  of  Prisons  is  committed  to 
the  creation  of  a  clean  air  environment 
and  to  protect  the  health  and  safety  of 
its  staff  and  inmates  by  restricting  areas 
in  which  a  person  is  allowed  to  smoke. 
To  achieve  this  purpnise,  the  Bureau  is 
proposing  that  "smoking  areas"  to  be 
designated  by  VVardens  at  medical 
referral  centers  and  at  minimum 
security  institutions  shall  ordinarily  be 
outside  of  all  buildings  and  away  from 
all  entrances  so  as  not  to  expose  others 
to  second-hand  smoke.  Because  inmates 
at  minimum  security  institutions  have 
ample  access  to  designated  outdoor 
smoking  areas,  the  Bureau  believes  that 
the  proposed  change  is  a  reasonable  step 
towards  a  smoke  free  environment. 
Establishment  of  a  smoke  free 
enviroiunent  at  the  Bureau's  medical 


referral  centers  is  proposed  in 
accordance  with  gxiidelines  from  the 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations.  As  for  the 
re.Taining  Bureau  institutions,  the 
proposed  rule  specifies  that  the  Warden 
may,  but  is  not  required  to,  designate 
indoor  smoking  areas  in  addition  to 
outdoor  smoking  areas.  The  Bureau 
believe.''  that  by  allowing  Wardens  at 
these  institutions  this  discjetion,  the 
Bureau  will  be  able  to  more  effectively 
assess  the  practicability  of  making 
further  changes  at  higher  security  level 
institutions. 

In  addition  to  the  revisions  described 
above,  the  Bureau  has  reorganized  and 
revised  its  regulations  on  Smoking/No 
Smoking  Areas  for  the  sake  of  clarity 
and  to  avoid  redundancy.  For  example, 
the  ciurrent  regulstions  coiitain  cross 
references  qualifying  those  locations 
where  smoking  ordinarily  is  not 
permitted.  Because  the  VVarden  is 
responsible  for  designating  smoking 
arises,  ordinarily  only  where  the  needs 
of  effective  operations  so  require,  the 
Bureau  dcoms  it  unnecessary  to  list  in 
its  revised  regulations  specific  locations 
which  would  still  be  subject  to  the 
Warden's  discretion.  Tne  listing  of  these 
locations  has  therefore  been  removed 
from  the  regulation,  but  remains  as 
guidance  in  implementing  instructions 
to  staff.  The  revised  regulations  also 
contain  a  nomenclature  change  in 
which  the  title  "Warden"  has  been 
substituted  for  "Chief  Executive 
Officer". 

The  Bureau  of  Prisons  has  deterrJiined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  320  First  Street 
NW..  HOLC  Room  754,  Washington,  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 
comments  received  remain  on  file  for 
public  inspection  at  the  above  address. 
The  proj)osed  rule  may  be  changed  in 
light  of  the  comments  received.  No  oral 
hearings  are  contemplated. 


List  of  Subjects  in  28  CFR  Pari  551 

Prisoners. 
iUthI«en  M.  Kawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  a.nd 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  it  is  proposed 
to  amend  part  551  in  subchapter  C  of  28 
CFR,  chapter  V  as  set  forth  below. 

SUBCHAPTER  C— INSTITimbNAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1.  The  authority  ri'afion  for  28  CFR 
part  551  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U  S.C.  1512, 
3en,  3622.  3624,  4001,  4iX)5.  4C42,  4Cdl. 
4082  iReptealed  in  part  as  to  offenses 
coramitted  on  or  after  November  1, 1987), 
4161-4166  (Repealfd  as  to  offenses 
conimitttjd  on  or  af:er  November  1,  l£-«7), 
5006-5024  (Repealed  October  12, 1334  as  to 
offenses  cornrnuted  after  that  djle),  5039;  28 
U.S.C  509,  510;  Public  Law  99-500  (sec. 
209),  28  CFR  0.05-0.99. 

2.  Subpart  N,  conrisfing  of  §§  551.160 
through  531.163,  is  rcvi.sed  to  consist  of 
§§  551.160  through  551.164  as  follows: 

Subpart  N — Str.oking'No  Smoking  Areas 

551.160  Purpose  and  scope. 

551  161-  DeHnitions. 

551.162  Dtfsignatbd  ao  s.-nuking  arpas. 

551.163  Designated  smoking  areas. 
551  164  Notice  of  smoking  areas. 

Subpart  N — Smoking/No  Smoking 
Areas 

§551.160    Purpose  and  scope. 

To  advance  towards  becoming  a  clean 
air  environment  and  to  protect  the 
health  and  safety  of  staff  and  inmates, 
the  Bureau  of  Prisons  will  restrict  areas 
and  circumstances  where  smoking  is 
permitted  within  its  institutions  and 
offices. 

$551,181    Odftnttions. 

For  purpose  of  this  subpart,  smoking 
is  defined  as  carrying  or  inhaling  a 
lighted  cigar,  cigarette,  pipe  or  other 
lighted  tobacco  products. 

§  551.162    Designated  no  smoking  areas. 

All  areas  of  Bureau  of  Prisons 
facilities  and  vehicles  are  no  smoking 
areas  unless  specifically  designated  as  a 
smoking  area  by  the  Warden  as  set  forth 
in  §551.163. 

$551,163    Designated  smoking  areas. 

(a)  At  ail  Medical  Referral  Centers, 
including  housing  units,  and  at 
minimum  security  institutions, 
including  satelUte  camps  and  intensive 
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confinement  centers,  the  Warden  shall 
identify  "smoking  areas",  ordinarily 
outside  of  all  buildings  and  away  from 
all  entrances  so  as  not  to  expose  others 
to  second-hand  smoke. 

(b)  At  all  low,  medium,  high,  and 
administrative  institutions  other  than 
medical  referral  centers,  the  Warden 
shall  identify  outdoor  smoking  areas 
and  may,  but  is  not  required  to, 
designate  a  limited  niunber  of  indoor 


smoking  areas  where  the  needs  of 
effective  operations  so  require, 
especially  for  those  who  may  be 
employed  in.  or  restricted  to.  a 
nonsmoking  area  for  an  extended  period 
of  time. 

(c)  To  the  maximum  extent 
practicable  nonsmoking  inmates  shall 
be  housed  in  nonsmoking  living 
quarters. 


§551.164    Notice  of  smoking  areas. 

The  Warden  shall  ensure  that 
smoking  areas  are  clearly  identified  by 
the  appropriate  placement  of  signs.  The 
absence  of  a  sign  shall  be  interpreted  as 
indicating  a  no  smoking  area. 
Appropn&ie  disciplinary  action  shall  be 
taken  for  failure  to  observe  smoking 
restrictions. 

(FR  Doc.  94-2851  Filed  2-7-94;  8:45  am) 
BILUNQ  CODE  441»4S-P 
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learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ .... 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ 

DEC94  R  1     : 


:AFR  SMITH212J 

JJOHN  SMITH 

: 212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


DEC94  R  1 


:  lAFRDO     SMITH212J 

:  jjOHN  SMITH 

•  : 212  MAIN  STREET 

•  :  FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  2(M02-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  f  e     , 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  Ust  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


•5468 


Superintendent  of  Documents  Subscription  Order  Fomi     Charge  your  ontor. 

IVteasyt 


I— IT  CO  J  please  enter  my  subscriptions  as  folows: 


•AaMiCain, 


MSir 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  hcludbg  the  daily  Federal  Register,  monthly  Index  and  LSA  Ust 
of  Code  of  Federal  Regulations  Sections  A/fected,  at  '490  (»61 2.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register.  daJly  only  (FRDQ,  at  »444  (^55  foragn)  each  per  year. 


The  total  cost  of  my  order  is  $, 


..  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change 


Cofnpany  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  iine 


Street  address 


City.  State.  Zip  code 


Daytime  phone  including  area  code 
Purchase  order  number  (optional) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  nf)ethod  of  payment 

□  Check  payatjie  to  Superintendent  of  Documents 
a GPO  Deposit  Account    |    |    |    |    |    n~~|-[~| 

□  VISA      □  MasterCard    LJJJJ(explrat.on  date) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-n 


Thank  you  for  your  order! 


Authorizing  signature  i/m 

Man  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


i1 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    I  £S.  enter  my  subscription(s)  as  follows: 


On)*r  Prooaning  Cod* 

*  6216 


Charg9rourord»r.  MMI^^* 

ftk  Easyl  cHhib 

To  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  I^yment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/atiention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  wc  make  your  name/address  available  to  other  mailers?  I I   I I 


LJ  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


I-D 


1             III 

1                                                           Thank  you  far 

1                ^  Credit  card  expintinn  da»)                                         ,      - 

l_,.  i.,.i.                       vv,.wui     v.  u  vo^imnni   ua.^/                                    yOUrOftitr' 

(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
PO.  Box  371954,  Pittsburgh.  R\  15250-7954 


(••"Ml 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  tf>e  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
fir>d  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  if  (Tilles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031  -2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


Of^^  ^DCKWQ  Cods 

♦6962 


Charge  your  order. 
Its  easy! 


Kease  Type  or  Print  (Rjrm  is  aligned  for  typewriter  use.)  lb  to  yua  order,  nni  toqinrks-CflZ)  5U-2250 

Prices  inciude  regiJar  domestic  postage  and  handling  and  are  good  through  ]2/92.  After  this  date,  please  call  Order  and 
Informatioo  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

^         Stock  Number 

Title 

Price 
Each 

Total 
Price 

1 

021-602-00001-9 

Catalop-Bestselling  Government  Books 

FREE 

FREE 

Total  for 

'ubiications 

(Company  or  personal  name) 


(Pkase  type  or  print) 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 


(A<Uitional  address/attention  hoe) 


(Street  address) 


(City,  Stale,  ZIP  Code) 


GPO  Deposit  Account 

VISA  or  MasterCard  Account 

III                1   II   1   II   M   1             1 

L 


± 


(Daytime  phone  includii^  area  code) 

MaU  order  to: 

New  Orders,  Sapertntendcnt  at  Documcnta 

RQ  Box  371954,  Ptttsborgh,  PA  15250-7954 


(Credit  card  expiration  date)        '^^^^^  y^"  f^  J'<'*^  <>'*'•' 


(Signature)  ""•"« 


v.,---..n.jr>.  •  .• 

-.■;^\.^, ''5*..;■ 


•4"-!',T 


'-."     .   v 
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Public  Papers 
of  the 

Presidents 
ofttie 
United  States 


Annual  votume*  conlaintng  lb«  public  me«M|C( 
•nd  •lalefflcnU.  netv*  conferencn.  and  olhar 
■elecied  paper*  releaaad  by  the  Wtiitc  Houm 

Volumes  for  Ihe  followini  years  arc  available:  other 
volumes  not  listed  arc  out  of  print. 


Ronald  Reagan 

(Book  I) $a\m 


1H3 
(Book  II). 


1«M 
(Book  I) .. 

1W4 
(Book  II). 

IMS 

(Bookl) 

laas 

(Book  11). 


..$»m 


(Book  D *3?J0 

IMS 

(BookH) $a&m 


1M7 
(Bookl). 


George  Bush 

1969 

(Book  I) .$38JM 

19B9 

(Bookll) — 440.00 

1990 

(Book  I) .$41.00 

1990 

(Book  11)...- 541.00 

1991 

(Book  I) .$41.00 

1991 

(Book  II) .$44.00 

1992 

(Book  I) 4474)0 

1992 

(Book  11) 449.00 


1M7 
(Bookll). 


1968 

(Book  1) $39.00 


(Bookll) 


Published  by  the  Office  of  the  Federal  Register  National 
Archives  and  Records  Administration 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUIVLEMEJJT  should 
be  used  together.  This  useful  reference  tool, 
complied  from  agency  regulations,  is  designed 
to  assist  aoyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  io:^  they  must  be  kppt. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATICHMS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration . 


Superintendent  of  Documents  Publications  Order  Form 
1 I    lEtd,  please  send  me  the  following: 


Charge  four  ordet. 
ffk  Easy/ 


;E^a 


To  fax  your  orders  C2Q2)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S'N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Penonal  Name) 


(PleaM:  type  or  print) 


(Addittonal  addre&vattcniion  line) 


(Street  addresM) 


Please  Cboos«  Method  of  I^tyment: 

I I  Check  Payable  to  the  Superimendent  of  Documents 

[H  GPO  Deposit  Account         I     I     I     I     I     I    I    l~n 
lH  visa  or  Ma.sterCafd  Aocou« 


(City.  Slate.  ZiP  Code) 


(Da^-time  pttooe  mduding  area  code.) 


1    1    1  j  1  i  1  1  1    1    1  1  1    11 

j     1           II  (Ciedx  cafd  apmtiom  dale)               Thomk  you  for 

your  order! 

(Purchase  Order  No  ) 

YES  r«o 

May  ««  make  your  name/address  a>ailable  to  other  mailers?  I I    I ] 


(A«dwrizuig  *in;iM«iirr) 

Mail  To:    New  Orders,  Saperioiendent  of  DocumeMs 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION- 
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PUBUC 

Subscriptions: 

Paper  or  fiche  202-783-3238 

Assistance  with  public  subscriptions  512-2303 

Single  copie&1>ack  copies: 

Paper  or  fiche  783-3236 

Assistance  with  public  single  copies  S12-24S7 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


For  other  lelepbone  niunbert, 
at  tlia  and  of  thia  Usua. 


t  the  Reader  Aids  section 


FOR; 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  February  17  at  9  00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room.  800  North  Capitol  Street 

NW.  Washington.  DC  (3  blocks  north  of 

Union  Station  Metro) 

202-523-4538 


RESERVATIONS: 


WHEN: 
WHERE: 


RESERVATIONS: 


TUCSON,  AZ 

March  23  at  900  am 

University  of  Arizona  Medical  School. 

DuVal  Auditorium,  1501  N.  Campbell 

Avenue,- Tucson.  AZ 

Federal  Information  Center 

1-800-359-3997  or  in  the  Tucson  area. 

602-290-1616 


call 


WHEN: 
WHERE: 


RESERVATIONS: 


OAKLAND.  CA 

March  30  at  9:00  am 

Oakland  Federal  Building.  1301  Clay  Street. 

Conference  Rooms  A.  B,  and  C,  2nd  Floor. 

Oakland.  CA 

Federal  Information  Center 

1-80O-72&-4995 
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Agricultural  Marketing  Service 

RULES 

Dairy  products;  grading,  inspection,  and  standards: 
Fee  increases,  5933-5934 

Agriculture  Department 

See  Agricultural  Marketing  Service 

Air  Force  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Owyhee  County,  ID;  training  range;  correction,  6041 

Meetings: 
Scientific  Advisory  Board,  6007 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Pueblo  Depot  Activity,  CO,  6007-6008 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Arizona.  5984 
South  Carolina,  5984 

Coast  Guard 

RULES 

Drawbridge  operations: 

Virginia.  5953-5954 
Ports  and  waterways  safety: 

Chesapeake  Bay,  MD;  regulated  navigation  area,  5954 

Safety  and  security  zones,  etc.;  list  of  temporary  rules, 
5950-5951 

San  Pedro  Bay,  CA;  regulated  navigation  area,  5951-5953 
PROPOSED  RULES 
Drawbridge  operations: 

Washington,  5970-5971 

Commerce  Department 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 

Administration 
See  Travel  and  Tourism  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
India,  6006-6007 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Summer  of  Safety  Learn  and  Serve  America  program, 

6206-6211 
Summer  youth  corps  programs,  public  or  nonprofit, 
619&-6203 

Defense  Department 

See  Air  Force  Department 


See  Army  Department 
See  Navy  Department 
RUUS 

Security  protective  force;  CFR  Part  added,  5948-5950 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  6007 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  6082 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Foreign  research  reactor  spent  fuel  containing  uranium 
enriched  in  U.S.;  urgent-relief  acceptance,  6008-6009 
Grant  and  cooperative  agreement  awards: 

Idaho;  new  business  development  activities,  6009 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Kentucky;  revised  categories,  implementation  and 
enforcement,  5955-5956 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  5955 
Toxic  sttbstances: 
Preliminary  assessment  information  and  health  and  safety 
data  reporting  rules — 
List  additions,  5956-5962 
PROPOSED  RULES 

Pesticide  programs: 
Total  release  foggers;  flammability  labeling  requirements, 
5971-5972 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Aluminum  tris(O-ethylphosphonate),  5972-5974 
NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 

Janssen  Pharmacuetica  et  al.,  6019-6020 
Pesticide  registration,  cancellation,  etc.: 

Aerosect  contains  pyrethrum,  etc.,  6014-6017 

Dow  Chemical  Co.,  6018 

Ortho  Malathion  50  Insect  Spray,  etc..  6020-6021 

SKW  Trotberg  AG.  6023 
Pesticides;  emergency  exemptions,  etc.: 

Oxytetracycline,  6021-6022 

Propazine,  6022-6023 
Pesticides;  permanent  tolerances: 

Clofentezine.  6017-6018 
Pesticides;  temporary  tolerances: 

Fenbuconazole.  6018-6019 
Toxic  and  hazardous  substances  control: 

Testing  consent  orders — 

Sodium  cyanide;  mallard  reproductive  study;  deletion 
request,  6024 
Water  pollution  control: 

Clean  Water  Act- 
Class  n  administrative  penalty  assessments.  6024 
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Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Airbus  Industrie,  5964-5965 

Beech.  5965-5966 

Canadair.  5966-5968 

Fokker.  5968-5970 
NOTICES 
Meetings: 

Centers  of  Excellence  in  Airport  Pavement  Research, 
6080 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  6024-6029 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act): 

Project  cost  hmits  under  blanket  certificates,  5946-5947 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Western  Resources,  Inc.,  et  al.,  6009-6011 
Environmental  statements:  availability,  etc.: 

Alaska  Aquaculture,  Inc.,  6011 
Applications,  bearings,  determinations,  etc.: 

Arkla  Energy  Resources  Co.,  6011 

Great  Lakes  Gas  Transmission  Limited  Partnership,  6011- 
6012 

Texas  Eastern  Transmission  Corp.,  6012-6013 

Trunkline  Gas  Co.,  6013-6014 

Trunkline  LNG  Co..  6014 

WiUiston  Basin  Interstate  Pipeline  Co.,  6014 

Federal  IHighway  Administration 

NOTICES 

Ferryboat  equipment  and  machinery;  Buy  America  general 
material  requirements,  6080-6081 

Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  in  foreign  commerce: 
Coloading  practices  by  non-vessel-operating  common 
carriers;  shipper  affiliate  access  to  service  contracts, 
5974 

Federal  Register,  Administrative  Committee 

See  Federal  Register  Office 

Federal  Register  Office 

NOTICES 

(Editorial  Note:  For  a  list  of  Acts  requiring  publication  in 
the  Federal  Register,  see  the  Reader  Aids  section  at  the  end 
of  this  issue.] 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  6029-6031 
Applications,  hearings,  determinations,  etc.: 

Capitol  Bancorp  Ltd..  6031-6032 

First  Bankshares  of  West  Point,  Inc.,  6032 

Klefstad,  Harlan  A.,  et  al.,  6032 


Food  and  Drug  Administration 

RULES 

Food  additives: 
Polymers — 
Polymethylmethacrylate/ 

poly(trimethoxysilylpropyl)methacrylate 
copolymers,  5947-5948 
PROPOSED  RULES 
Human  drugs: 
Oral  health  care  products  (OTC);  oral  antiseptic  products; 
tentative  final  monograph,  6084-6124 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Children's  nutrition  label  hteracy  project,  6032-6034 
Meetings: 
Investigational  new  drugs;  procedure  to  monitor  clinical 
hold  process,  6034-6035 

General  Services  Administration 

RULES 

Federal  property  management: 
Motor  equipment  management  and  use  and  replacement 
standards,  5962-5963 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  6037-6039 
Grants  and  cooperative  agreements;  availability,  etc.: 
Low  income  housing — 
Drug  elimination  program,  6039-6040 
Privacy  Act: 
Systems  of  records,  6035-6037 

Interior  Department 

See  L^and  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Carbon  and  alloy  steel  wire  rod  from — 

Brazil,  5984-5987 

Japan, 5987-5990 
Forged  stainless  steel  flanges  from — 

India,  5994-5995 

Taiwan,  5995-5996 
Grain-oriented  electrical  steel  fi-om — 

Italy,  5991-5994 

Japan, 5990-5991 
Trade  Promotion  Coordinating  Committee;  recommendation 

to  reduce  barriers  to  exports  related  to  product 

standards  and  certification,  5996 
United  States-Canada  free-trade  agreement;  binational  panel 

reviews: 
Machine  tufted  carpeting  from — 

United  States,  5997 
Magnesium  from — 

Canada,  5997 
Preformed  fiberglass  pipe  insulation  with  vapor  barrier 
from — 

United  States.  5996-5997 
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International  Trade  Commission 

NOTICES 

Import  investigations: 
Anisotropically  etched  one  megabit  and  greater  DRAMS, 
components,  and  products  containing  such  DRAMS, 
6042-6043 
Fresh  garlic  from — 
China,  6043-6044 
Sebacic  acid  from — 

China,  6044 
Stainless  steel  flanges  from — 

India  et  al.,  6044-6045 
Vehicle  security  systems  and  components,  6045 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Gateway  Eastern  Railway  Co.,  60456046 
Peninsula  Corridor  Joint  Powers  Board,  6046 
San  Bernardino  Associated  Governments,  6046 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings; 
Future  of  Worker-Management  Relations  Commissioo. 
6046-6047 

Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

California,  6040 
Closure  of  public  lands: 

Idaho, 6040-6041 
Environmental  statements:  availability,  etc.: 

Owyhee  County,  ED;  training  range;  correction,  6041 
Recreation  management  restrictions,  etc. 

Utah  public  lands;  explosive  materials,  destructive 
devices,  and  Class  A  and  B  fireworks  use 
prohibition,  6041 
Resource  management  plans,  etc.: 

Jackson  District,  FL,  6041-6042 

National  Aeronautics  and  Space  Admlrtistration 

PROPOSED  RULES 

Acquisition  regulations: 
Small  disadvantaged  businesses  (SDBs);  Mentor-protege 
program,  5974-5978 

National  Archives  and  Records  Administration 

See  Federal  Register  Office 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
Escrowed  encryption  standard,  5997-6005 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  5962 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  billfishes;  scoping  meetings,  5978-5979 
Limited  access  management  of  fisheries  off  Alaska,  5979- 
5983 


National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1078;  permit  applications. 

etc.,  6060-6061 
Meetings: 
DOE/NSF  Nuclear  Science  Advisory  Committee,  6061 
Graduate  Education  and  Research  Development  Special 
Emphasis  Panel,  6061 

National  Telecommunications  ar>d  information 
Administration 

NOTICES 

Prehminary  spectrum  reallocation  report;  200  megahertz  for 
public  use;  availabiUty,  6005 

Navy  Department 

NOTICES 
Meetings: 
Planning  and  Steering  Advisory  Committee,  6008 

Nuclear  Regulatory  Commission 

RULES 

Operator  Ucenses: 

Comprehensive  requalification  written  examination  and 
operating  tests,  5934-5939 
NOTICES 
Meetings: 

Medical  Uses  of  Isotopes  Advisory  Committee,  6061- 
6062 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  6062-6064 

Entergy  Operations,  Inc.,  6064 

Iowa  Electric  Light  &  Power  Co.  et  al,  6064-6065 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 
Hazard  communication,  6126-6184 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program,  6065 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Richmond,  Fredericksbxirg  &  Potomac  Railway  Co. 

Employee  Thrift  and  Investment  Plan,  et  al.,  6047- 
6060 

Physician  Payment  Review  Commission 

NOTICES 

Meetings,  6065 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Somalia;  assistance  for  police  force  reestablishment 

(Presidential  Determination  No.  94-14  of  February- 1, 
1994),  5931 

Soviet  Union,  former,  Independent  States  of;  reports  to 
Congress  on  demilitarization,  authority  delegations  to 
Secretaries  of  State,  Defense,  and  Director  of  OMB 
(Memorandum  of  January  29,  1994),  5929 

Public  Health  Service 

See  Food  and  Drug  Administration 


VI 
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Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation;  preemption 
determinations.  618&-6193 

Resolution  Trust  Corporation 

RULES 

Service  of  process.  5939-5940 
NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability: 
Campobello  Island  Estates.  Canada,  6065-6066 

Securities  and  Exchange  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 

Regional  Directors  et  al.,  5942-5946 
NOTICES 
Self-regulatory  organizations^^  proposed  rule  changes: 

Cincinnati  Stock  Exchange.  Inc.,  6066-6068 
Applications,  hearings,  determinations,  etc.: 

DLJ  LBO  Plans  Management  Corp.,  6068-6072 

)anus  Aspen  Series  et  al.,  6072-6077 

Templeton  Value  Fund,  Inc.,  6077-6078 

Small  Business  Administration 

RULES 
Business  loans: 

Defense  economic  assistance,  5940-5941 
NOTICES 
Disaster  loan  areas: 

California,  6078 

Illinois  et  al.,  6079 
Meetings;  district  and  regional  advisory  councils: 

Connecticut,  6079 

Hawaii,  6079 

Massachusetts,  6079 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Research  and  Special  Programs  Administration 


NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Grand  Airways.  Inc.,  6079 
Virgin  Islands  Seaplane  Shuttle,  6079 

Travel  and  Tourism  Administration 

NOTICES 
Meetings: 
Travel  and  Tourism  Advisory  Board,  6005 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  6084-6124 

Part  III 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration,  6126-6184 

Part  IV 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  6186-6193 

PartV 

Corporation  for  National  and  Community  Service,  6196- 
6203 

Part  VI 

Corporation  for  National  «nd  Community  Service,  6206- 
6211 


Reader  Aids 

Additional  information,  including  a  list  of  pubUc  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  January  29,  1994 

Delegation  of  Responsibilities  Under  Sections  1203-1207  of 
Title  Xn  of  Public  Law  103-160 


Memorandum  for  the  Secretary  of  State,  the  Secretary  of  Defense,  [and] 
the  Director  of  the  Office  of  Management  and  Budget 

By  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  section  301  of  title  3  of  the  United 
States  Code,  I  hereby  delegate: 

1.  to  the  Secretary  of  State  the  authority  and  duty  vested  in  the 
President  under  section  1203(d)  of  the  Cooperative  Threat  Reduction 
Act  of  1993,  Title  XII  of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Public  Law  103-160); 

2.  to  the  Secretary  of  Defense  the  authorities  and  duties  vested 
in  the  President  under  sections  1203(a),  1204,  1206,  and  1207  of 
Public  Law  103-160. 

The  Secretary  of  Defense  shall  not  exercise  authority  delegated  by  number 
2  hereof  with  respect  to  any  former  Soviet  republic  unless  the  Secretary 
of  State  has  exercised  his  authority  and  performed  the  duty  delegated  by 
number  1  hereof,  as  applicable,  with  respect  to  that  former  Soviet  republic. 
The  Secretary  of  Defense  shall  not  obligate  funds  in  exercise  of  authority 
delegated  by  number  2  hereof  unless  the  Director  of  the  Office  of  Management 
and  Budget  has  made  the  determination  that  expenditures  are  to  be  counted 
as  discretionary  spending  in  the  national  defense  function  (050),  as  applicable 
to  the  funds  to  be  transferred.  '<fj, 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memoran- 
dum in  the  Federal  Register. 


OsJlAjUjU^A^l^AMxAXiA/N 


IFR  Doc  94-3121 
Filed  2-7-94;  1.32  pm) 
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THE  WHITE  HOUSE, 
Washington,  January  29,  1994. 
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Presidential  Documents 


Presidential  Determination  No.  94-14  of  February  1,  1994 

Provision  of  Assistance  To  Support  the  Reestablishment  of 
Police  Forces  in  Somalia 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(1)  (the  "Act").  I 
hereby: 

(1)  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  up  to  $12  million  under  Chapter  6  of  Part  n  of  the  Act, 
from  funds  appropriated  for  Peacekeeping  Operations  (PKO)  for  fiscal  year 
1994,  for  purposes  of  supporting  efforts  to  reestablish  police  forces  in  Soma- 
lia, without  regard  to  section  512  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1994  (Public  Law  103-67),  and 
sections  620(q)  and  660  of  the  Foreign  Assistance  Act  of  1961,  as  amended 
(22  U.S.C.  2151  et  seq.),  or  any  other  provision  of  law  within  the  scope 
of  section  614(a)(1)  of  the  Act;  and 

(2)  authorize  the  furnishing  of  such  assistance. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  publish  it  in  the  Federal  Register. 


OsJlAjAiLAAA  ^jW^^ 


PTl  Doc.  94-3174 
Filed  2-7-94;  2:00  pm) 
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THE  WHITE  HOUSE. 
Washington,  February  1,  1994. 


Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  having  general 
applicabiity  and  tegaJ  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  RegUatiorts.  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superinterxjent  of  Documents.  Prtces  of 
new  books  are  hsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  58 
[DA-0»-24] 
RIN  0681-ABO4 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products:  Revision  of  User  Fees 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  is  increasing  the  fees  charged  for 
services  provided  under  the  dairy 
grading  program.  This  rule  will  yield  an 
estimated  $308,000  of  additional  user 
fee  revenue  in  FY  1994.  The  program  is 
a  voluntary,  user-fee  funded  program 
conducted  imder  the  authority  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended. 

EFFECTIVE  DATE:  February  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  G.  Boerger,  USDA/AMS/Dairy 
Division,  Dairy  Grading  Branch,  room 
2750-South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
9381. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed  in 
accordance  with  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601  et  seq..  and 
the  Administrator.  Agricultural 
Marketing  Service,  has  determined  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  changes  will  not 
significantly  aH^ect  the  cost  per  unit  for 
grading  and  inspection  services.  The 
Agricultural  Marketing  Service 
estimates  that  this  rule  will  yield  an 


additional  $308,000  in  user  fee  revenue 
during  FY  1994.  The  Agency  does  not 
believe  the  increases  will  affect 
competition.  Furthermore,  the  dairy 
grading  program  is  a  volimtary  program. 

In  addition,  this  final  rule  has  been 
reviewed  vinder  Executive  Order  12778. 
Qvil  Justice  Reform.  This  rule  is  not 
intended  to  have  preemptive  effect  vyith 
respect  to  any  State  or  local  laws, 
regulations,  or  policies.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenges  to  this  rule  or  the 
application  of  its  provisions. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  facilitate  marketing  and 
help  consumers  obtain  the  quality  of 
dairy  products  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  from  the  users  of  the  services 
to  cover  the  cost  of  maintaining  the 
program. 

Since  the  costs  of  the  grading  program 
are  covered  by  user  fees,  it  is  essential 
that  fees  be  increased  to  cover  the  cost 
of  maintaining  a  financially  self- 
supporting  program.  The  last  fee 
increase  under  this  program  became 
effective  on  January  26,  1992.  Since  that 
time.  Congress  increased  the  salaries  of 
Federal  employees  by  3.7  percent  as  of 
January  10, 1993.  Also,  there  have  been 
normal  Increases  In  other  operating 
costs.  In  addition,  recent  congressional 
action  will  result  in  additional  salary 
increases  of  varying  amounts  in  1994. 
Although  the  program's  operating 
reserves  were  adequate  to  cover  the 
January  10.  1993,  salary  increase,  this 
v^ll  not  be  the  case  for  1994  salary 
increases,  and  a  fee  increase  is  needed. 

The  grading  program  fees  also  need  to 
be  increased  to  cover  the  costs  related 
to  the  development  of  dairy  product 
standards  and  other  activities  now 
performed  by  the  Dairy  Division's 
Standardization  Branch.  In  the  recent 
FY  1994  appropriations  bill.  Congress 
appropriated  money  for  the 
development  of  standards  by  the 
Agricultural  Marketing  Service  but  at 
the  same  time  stipulated  that  the 
program  costs  be  recovered  through  user 
fees,  with  the  fees  being  turned  over  to 
the  U.  S.  Treasury.  Since  the  dairy 
standardization  program  is  an  essential 
part  of  the  dairy  grading  program,  it  is 


appropriate  that  the  standardization 
program  costs  be  recovered  through  the 
fees  charged  the  users  of  the  grading 
program. 

The  projected  cost  of  the  dairy 
standardization  program  for  FY  1994  is 
$435,000.  To  lessen  the  initial  impact  of 
transferring  this  cost  to  the  users  of  the 
grading  program,  only  about  2/3  of  this 
cost  would  be  recovered,  with  the 
remainder  being  covered  by  the  grading 
program's  operating  reserves.  Further 
fee  increases  about  a  year  later 
presumably  would  be  needed  to  cover 
the  remaining  portion  of  the  standards 
costs. 

On  October  26. 1993,  the  Agricultural 
Marketing  Service  published  in  the 
Federal  Register  (58  FR  57567)  for 
public  comment  a  docimaent  proposing 
a  $2.60  increase  in  the  hourly  fees  for 
both  the  resident  and  nonresident 
programs,  except  for  a  $3.00  increase  for 
nonresident  services  between  the  hours 
of  6  p.m.  and  6  a.m.  The  only  comments 
received  were  from  the  States  of 
Oklahoma  and  Idaho,  which  opposed 
the  fee  increases.  State  officials  stated 
that  the  inspection  and  grading  program 
is  being  run  in  an  inefficient  manner 
and  that  steps  should  be  taken  to  reduce 
program  costs. 

Program  officials  are  continually 
seeking  ways  to  opyerate  the  program 
more  efficiently  and  to  reduce  operating 
costs.  Examples  of  actions  taken  in 
recent  years  include  the  closing  of  3  of 
4  field  offices  and  a  reduction  in 
headquarters  staff.  Also,  program 
officials  are  currently  working  with  the 
various  States  to  address  their  concerns 
regarding  program  costs.  At  the  same 
time,  it  is  essential  that  the  fees  be 
increased  now  to  cover  current 
operating  costs. 

Pursuant  to  5  U.S.C.  553.  it  is  hereby 
found  that  good  cause  exists  for  not 
delaying  the  effective  date  of  this  action 
until  30  days  after  publication  of  this 
final  rule  in  the  Federal  Register.  A 
revenue  shortfall  warrants  putting  the 
higher  rates  into  effect  as  quickly  as 
possible.  The  increase  in  fees  is 
essential  for  effective  management  and 
operation  of  the  program  and  to  satisfy 
the  intent  of  the  Agricultural  Marketing 
Act  of  1946.  A  proposed  rule  setting 
forth  proposed  fee  increases  was 
published  in  the  Federal  Register  on 
October  26. 1993  (58  FR  57567). 
Therefore,  the  provisions  of  this  final 
rule  are  known  to  interested  parties. 
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Accordingly,  the  program  fees  are  being 
increased  as  set  forth  below. 

Program  Changes  Adopted  in  the  Final 
Rule 

This  document  makes  the  following 
changes  in  the  regulations 
implementing  the  dairy  inspection  and 
grading  program: 

1.  Increases  the  hourly  fee  for 
nonresident  services  from  $44.60  to 
$47.20  for  services  performed  between  6 
a.m.  and  6  p.m.  and  from  $49.00  to 
$52.00  for  services  performed  between  6 
p.m.  and  6  a.m. 

The  noru^sident  hourly  rate  is 
charged  to  users  who  request  an 
inspector  or  grader  for  particular  dates 
and  amounts  of  time  to  perform  specific 
grading  and  inspection  activities.  These 
users  of  nonresident  services  are 
charged  for  the  amount  of  time  required 
to  perform  the  task  and  undertake 
related  travel,  plus  travel  costs. 

2.  Increases  the  hourly  fee  for 
continuous  resident  services  from 
$39.60  to  $42.20. 

The  resident  hourly  rate  is  charged  to 
those  who  are  using  grading  and 
inspection  services  performed  by  an 
inspector  or  grader  assigned  to  a  plant 
on  a  continuous,  year-round,  resident 
basis. 

List  of  Subjects  in  7  CFR  Pari  58 

Diary  products.  Food  grades  and 
standards.  Food  Labeling,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  58  is  amended  as 
follows: 

PART  5&— {AMENDED] 

Subpart  A— Regulations  Governing  ttie 
Inspection  and  Grading  Services  of 
Manufactured  or  Processed  Dairy 
Products 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627,  unless 
otherwise  noted. 

2.  Section  58.43  is  revised  to  read  as 
follows: 

§  58.43    Fees  for  Inspection,  grading,  and 
sampling. 

Except  as  otherwise  provided  in 
§  58.43  and  §§  58.38  through  58.46, 
charges  shall  be  made  for  inspection, 
grading,  and  sampling  service  at  the 
hourly  rate  of  $47.20  for  service 
performed  between  6  a.m.  and  6  p.m., 
and  $52.00  for  service  performed 
between  6  p.m.  and  6  a.m.,  for  the  time 
required  to  f)erform  the  service 
calculated  to  the  nearest  15-minute 
period  including  the  time  required  for 


preparation  of  certificates  and  reports 
and  the  travel  time  of  the  inspector  and 
grader  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request  or 
certificate  issued. 

3.  Section  58.45  is  revised  to  read  as 
follows: 

%  58.45    Fees  for  continuous  resident 
service. 

Irrespective  of  the  fees  and  charges 
provided  in  §§  58.39  and  58.43.  charges 
for  the  inspector(s)  and  grader(s) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 
$42.20  per  hour  for  services  performed 
during  the  assigned  tour  of  duty. 
Charges  for  service  performed  in  excess 
of  the  assigned  tour  of  duty  shall  be 
made  at  a  rate  of  1 V2  times  the  rate 
stated  in  this  section. 

Dated:  February  2, 1994. 
Lon  Hatamiya. 
Administrator. 
(FR  Doc.  94-2961  Filed  2-8-94;  8:45  am) 

BILLING  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  55 
RIN  3150-AE39 

Renewal  of  Licenses  and 
Requalification  Requirements  for 
Licensed  Operators 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  delete  the  requirement 
that  each  licensed  operator  at  power, 
test,  and  research  reactors  pass  a 
comprehensive  requalification  written 
examination  and  an  operating  test 
conducted  by  the  NRC  during  the  term 
of  the  operator's  6-year  license  as  a 
prerequisite  for  license  renewal.  The 
final  rule  requires  that  facility  licensees 
shall  have  a  requalification  program 
reviewed  and  approved  by  the 
Commission  and  shall,  upon  request 
consistent  with  the  needs  of  the 
Commission's  inspection  program, 
submit  to  the  Commission  a  copy  of  its 
annual  operating  tests  or  comprehensive 
written  examinations  used  for  operator 
requalification  for  review  by  the 
Commission.  In  addition,  the  final  rule 
amends  the  "Scope"  provisions  of  the 
regulations  pertaining  to  op)erators' 
licenses  to  include  facility  Ucensees. 


The  amendments  will  improve 
operational  safety  at  each  facility  by 
redirecting  NRC  resources  to  administer 
the  requahfication  program  by 
inspecting  and  overseeing  facility 
requalification  programs  rather  than 
conducting  requalification 
examinations.  This,  in  turn,  will  reduce 
both  licensee  and  NRC  costs  related  to 
the  program. 

EFFECTIVE  DATE:  March  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  DiPalo,  Office  of  Nuclear 
Regulatory  Research,  telephone:  (301) 
492-3784,  or  Frank  Collins,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  EX:  20555.  telephone  (301) 
504-3173. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  306  of  the  Nuclear  Waste 
Policy  Act  (NWPA)  of  1982  authorized 
and  directed  the  NRC  "to  promulgate 
regulations,  or  other  appropriate 
Commission  regulatory  guidance,  for  the 
training  and  qualifications  of  civilian 
nuclear  power  plant  operators, 
supervisors,  technicians  and  other 
appropriate  operating  personnel."  The 
regulations  or  guidance  were  to 
"establish  simulator  training 
requirements  for  applicants  for  civilian 
nuclear  power  plant  operator  licenses 
and  for  operator  requalification 
programs;  requirements  governing  NRC 
administration  of  requalification 
examinations;  requirements  for 
operating  tests  at  civilian  nuclear  power 
plant  simulators,  and  instructional 
requirements  for  civilian  nuclear  power 
plant  licensee  personnel  training 
programs."  On  March  25,  1987  (52  FR 
9453),  the  Commission  accomplished 
the  objectives  of  the  NWPA  that  were 
related  to  licensed  operators  by 
publishing  a  final  rule  in  the  Federal 
Register  that  amended  10  CFR  part  55 
and  became  effective  May  26, 1987.  The 
amendment  revised  the  licensed 
operator  requalification  program  by 
establishing  (1)  simulator  training 
requirements,  (2)  requirements  for 
operating  tests  at  simulators,  and  (3) 
instructional  requirements  for  the 
program  (formerly  appendix  A  to  10 
CFR  part  55).  The  final  rule  also 
stipulated  that  in  lieu  of  the 
Commission  accepting  certification  by 
the  facility  licensee  that  the  licensee  has 
passed  written  examinations  and 
operating  tests  given  by  the  facility 
licensee  within  its  Commission 
approved  program  developed  by  using  a 
systems  approach  to  training  (SAT),  the 
Commission  may  give  a  comprehensive 
requalification  written  examination  and 
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an  annua]  operating  test.  In  addition, 
the  amended  regulations  required  each 
licensed  operator  to  pass  a 
comprehensive  requalification  written 
examination  and  an  operating  test 
conducted  by  the  NRC  during  the  term 
of  the  operator's  6-year  license  as  a 
prerequisite  for  license  renewal. 

Following  the  1987  amendment  to 
part  55,  the  NRC  began  conducting 
operator  requalification  examinations 
for  the  purpose  of  license  renewal.  As 
a  result  of  conducting  these 
examinations,  the  NRC  determined  that 
the  existing  regulations  have  established 
a  high  standard  of  licensee  performance 
and  that  the  NRC  examiners  were 
largely  duplicating  tasks  that  were 
already  required  of,  and  routinely 
performed  by,  the  facility  licensees. 

The  NRC  revised  its  requaliHcation 
examination  procedures  in  1988  to 
focus  on  performance-based  evaluation 
criteria  that  closely  paralleled  the 
training  and  evaluation  process  used  for 
a  SAT  based  training  program.  This 
revision  to  the  NRC  requalification 
examination  process  enabled  the  NRC  to 
conduct  comprehensive  examinations 
for  the  purpose  of  renewing  an 
individual's  license  and,  at  the  same 
time,  use  the  results  of  the  examinations 
to  determine  the  adequacy  of  the  facility 
licensee's  requalification  training 
program. 

Since  the  NRC  began  conducting  its 
requalification  examination  program, 
the  facility  program  and  individual  pass 
rates  have  improved  from  81  to  90 
percent  and  from  83  to  91  percent, 
respectively,  through  fiscal  year  1991. 
The  NRC  has  also  observed  a  general 
improvement  in  the  quality  of  the 
facility  licensees'  testing  materials  and 
in  the  performance  of  their  operating 
test  evaluators.  Of  the  first  79  program 
evaluations  conducted,  10  programs 
were  evaluated  as  unsatisfactory.  The 
NRC  issued  Information  Notice  No.  90- 
54,  "Summary  of  Requalification 
Program  Deficiencies,"  dated  August  28, 
1990,  to  describe  the  technical 
deficiencies  that  contributed  to  the  first 
10  program  failures.  Since  that  time 
only  6  programs,  of  120  subsequent 
program  evaluations,  have  been  . 
evaluated  as  unsatisfactory. 

Pilot  requalification  examinations 
were  conducted  during  the  period 
August  through  December  1991.  The 
pilot  test  procedure  directed  the  NRC 
examiners  to  focus  on  the  evaluation  of 
crews,  rather  than  individuals,  in  the 
simulator  portion  of  the  operating  test. 
In  conducting  the  pilot  examinations, 
the  NRC  examiners  and  the  facility 
evaluators  independently  evaluated  the 
crews  and  compared  their  results.  The 
results  were  found  to  be  in  agreement. 


Furthermore,  the  NRC  examiners  noted 
that  the  facility  evaluators  were 
competent  at  evaluating  crews  and 
individuals  and  were  aggressive  in 
finding  deficiencies  and  recommending 
remedial  training  for  operators  who 
exhibited  weaknesses.  The  performance 
of  the  facilities'  evaluators  during  the 
pilot  examinations  further  confirmed 
that  the  facihty  licensees  can  find 
deficiencies,  provide  remedial  training, 
and  retest  their  licensed  operators 
appropriately. 

In  June  1992,  the  Commission  agreed 
with  the  staff  to  proceed  with  initiation 
of  rulemaking  to  eliminate  the 
requirement  for  each  licensed  operator 
to  pass  a  comprehensive  requalification 
written  examination  and  operating  test 
administered  by  the  Commission  during 
the  term  of  the  operator's  6-year  license. 
On  December  28,  1992,  proposed 
amendments  to  10  CFR  part  55  on 
renewal  of  licensees  and  requalification 
requirements  for  licensed  operators 
were  submitted  to  the  Commission  for 
approval. 

On  May  20. 1993  (58  FR  29366).  the 
Commission  published  a  proposed  rule 
in  the  Federal  Register  to  amend  10 
CFR  part  55.  The  proposed  amendments 
were  to: 

1.  Delete  the  requirement  that  each 
licensed  operator  pass  an  NRC- 
administered  requalification 
examination  during  the  term  of  his  or 
her  license. 

2.  Require  that  facility  licensees 
submit  to  the  NRC  their  annual 
requalification  operating  tests  and 
comprehensive  requalification  written 
examinations  at  least  30  days  prior  to 
the  conduct  of  these  tests  and 
examinations. 

3.  Include  "Facility  Licensees"  in  the 
"Scope"  of  part  55. 

The  period  for  public  comment  on  the 
proposed  amendments  ended  on  July 
20. 1993. 

Summary  of  Public  Comments 

The  NRC  received  42  comments  on 
the  proposed  rule.  Based  on  analysis  of 
these  comments,  several  changes  have 
been  made  in  the  final  rule.  A  siunmary 
of  the  public  comments  and,  where 
appropriate,  a  description  of  the 
changes  that  resulted  from  them  is 
discussed  for  each  of  the  proposed 
amendments  to  10  CFR  part  55. 

1 .  Proposed  Amendment:  Delete  the 
requirement  that  each  licensed  operator 
pass  an  NRC-administered 
requalification  examination  during  the 
term  of  a  licensed  operator's  6-year 
license. 

CeneraJ  Statement:  Of  the  42 
comments  received.  36  favored  this 
proposed  amendment  and  6  opposed  its 


adoption.  Most  of  the  respondents  who 
favored  the  proposed  change  based  their 
support  on  the  expectation  that  this 
change  would  reduce  the  regulatory 
burden  on  licensees  and  would  improve 
operational  safety  at  nuclear  facilities. 
One  respondent  indicated  that  while  the 
NRC's  involvement  has  had  a  positive 
impact  on  the  content  and  conduct  of 
licensee  requalification,  utilities  have 
proven  their  ability  to  develop  and 
administer  requalification  examinations 
that  meet  the  requirements  of  10  CFR 
55.59(a)(2)(iii).  Another  respondent 
representing  the  utility  industry  stated 
that.  "We  believe  the  performance-based 
inspection  process  will  be  an  effective 
means  for  ensuring  high  quality 
operator  requalification  programs."  This 
respondent  further  stated.  "The 
proposed  rule  change  will  also  afford 
better  operating  crew  continuity. 
Because  personnel  changes  occur  over 
time,  operating  crews  may  be  configured 
with  individuals  who  have  or  have  not 
had  an  NRC  administered  exam.  In  the 
past,  it  has  been  a  common  practice  to 
reconfigure  crews  to  accommodate  the 
NRC-administered  requalification 
examination  by  putting  together 
individuals  whose  6  years  is  about  to 
end.  Use  of  this  practice  to  facilitate  the 
conduct  of  requalification  exams  may 
not  be  in  the  best  interest  of  crew 
coordination  and  teamwork." 

The  six  comments  in  opposition  to 
the  proposed  amendment  to  delete  the 
NRC-conducted  requalification 
examination  varied  in  content.  For 
example,  two  public  citizen  respondents 
were  against  a  rule  change  of  any  kind 
on  the  basis  it  would  give  the  public  the 
perception  that  the  NRC's  authority  over 
the  operation  of  power  and  non- power 
reactor  plants  would  be  weakened.  Two 
respondents,  one  representing  a  State 
public  service  department  with  over- 
sight of  a  nuclear  power  plant  and  a 
second  representing  a  State  nuclear 
safety  department,  urged  that  from  a 
defense-in-depth  standpoint  to  reactor 
safety  the  proposed  rule  should  be 
reconsidered.  The  State  of  Vermont,  in 
two  separate  comments,  indicated  that  it 
was  because  of  the  current  regulation 
that  the  NRC  was  able  to  detect  the 
unsatisfactory  requalification  program  at 
Vermont  Yankee  and  identify  corrective 
actions  to  ensure  safety  of  the  plant.  The 
State  of  Illinois  contended  that  the 
current  regulations  provided  incentive 
for  licensees  to  maintain  quality 
operator  training  programs  and  that  the 
likelihood  of  further  improving  or  even 
maintaining  that  quality  without  the 
periodic  independent  involvement  by 
the  NRC  is  unlikely.  The  State  of  Illinois 
recommended  a  combination  of  routine 
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NRC  inspections  of  crew  examinations 
on  a  plant  simulator  and  a  periodic 
independent  test  administered 
simultaneously  to  all  licensed  operators 
every  6  years.  Finally,  one  respondent 
was  opposed  to  this  amendment, 
especially  its  application  to  test  and 
research  reactors  and  suggested  the 
existing  rule  be  deleted  because  the 
regulatory  analysis  for  the  1987  rule 
stated  that  the  rule  would  not  apply  to 
non-power  reactors  (NPR).  This  same 
respondent  believed  it  important  to 
maintain  NRC  sta^  competence  in 
relation  to  NPR  operator  licensing  and 
felt  this  could  be  accomplished  by 
maintaining  a  nucleus  of  specialized 
qualified  personnel,  either  as  part  of  or 
in  conjunction  with  the  NPR  directorate, 
and  through  specialized  training  and 
administration  of  initial  examinations, 
which  occur  rather  frequently. 

Response:  After  reviewing  the  six 
comments  opposing  the  proposed 
regulation,  the  Commission  has 
concluded  that  the  basis  for  this 
requirement  remains  sound  and  that  it 
should  be  adopted.  This  determination 
is  based  on  the  following 
considerations: 

(i)  The  NRC  believes  that  since  the 
beginning  of  the  requalification 
program,  experience  indicates  that 
weaknesses  in  implementation  of 
facility  licensee's  programs  are  generally 
the  root  cause  of  deBciencies  in  the 
performance  of  operators. 

(iil  The  NRC  believes  if  its  resources 
were  directed  towards  inspection  and 
oversight  of  facility  licensee's 
requali^cation  programs  rather  than 
continuing  to  conduct  individual 
operator  requalification  examinations, 
the  operational  safety  at  each  facility 
will  continue  to  be  ensured  and  in  fact, 
will  be  improved.  A  routine  inspection 
frequency  of  once  per  SALP  cycle  will 
ensure  consistency  between  inspection 
scheduling  and  licensee  performance.  A 
minimum  routine  insj>ection  frequency 
of  at  least  once  every  2  years  will  ensure 
active  NRC  oversight  of  facility 
licensee's  requalification  programs.  For 
facility  licensees  with  good 
performance,  consideration  will  be 
given  to  not  performing  an  onsite 
inspection  during  the  SALP  period. 

(lii)  The  NRC  believes  that  the  facility 
requalification  programs  have  been 
demonstrated  to  be  basically  sound 
during  the  pilot  examinations.  Given  the 
broad  range  of  possible  approaches  built 
into  the  inspection  process,  the  NRC 
would  only  conduct  examinations  when 
they  are  the  most  effective  tool  to 
evaluate  and  understand  the 
programmatic  issues,  or  if  the  NRC  loses 
confidence  in  the  facility  licensee's 
ability  to  conduct  its  own  examinations. 


Examples  which  could  result  in  a 
regional  management  decision  for  a  "for 
cause"  requalification  examination 
include: 

a.  Requalification  inspection  results 
which  indicate  an  ineffective  licensee 
requalification  program; 

b.  Operational  problems  for  which 
operator  error  is  a  major  contributor; 

c.  A  SALP  Category  3  rating  in  plant 
operations  attributed  to  operator 
performance;  and 

d.  Allegations  regarding  significant 
training  program  deficiencies. 

When  conditions  such  as  these  exist, 
the  NRC  may  initiate  planning  to 
conduct  requalification  examinations 
during  the  next  annual  examination 
cycle  scheduled  by  the  facility. 

Regarding  the  comments  from  the 
State  of  Vermont,  the  proposed 
inspection  program  includes  reviews, 
observations,  and  parallel  grading  of 
selected  operating  tests  and  written 
examinations  by  NRC  examiners, 
reviews  of  operational  performance, 
interviews  of  facility  personnel,  and  a 
general  inspection  of  the  facility 
licensee's  implementation  of  its 
requalification  training  program. 
Application  of  the  inspection  program 
in  the  case  of  Vermont  Yankee  would 
have  disclosed  discrepancies  in 
evaluation  of  operator  performance  and 
also  would  have  allowed  insight  to 
other,  more  programmatic,  deficiencies. 
The  requalification  inspection  program 
implements  routine  NRC  inspections  as 
recommended  by  the  State  of  Illinois  as 
well  as  "for  cause"  examinations. 

The  Commission  believes  the  existing 
regulation  should  not  be  deleted  in  the 
case  of  non-power  reactors,  as 
recommended  in  the  public  comments. 
A  continuing  need  exists  for  the 
regulation  to  apply  to  operators  of  all 
types  of  reactors.  The  proposed 
amendment  will  continue  to  ensure 
operational  safety  at  non-power  reactors 
by  inspecting  facility  requalification 
programs  rather  than  conducting 
requalification  examinations.  The  NRC 
will  maintain  examiner  proficiency  by 
conducting  examinations  for  initial 
license  applicants. 

2.  Proposed  Amendment:  Require  that 
facility  licensees  submit  to  the  NRC 
their  annual  requalification  operating 
tests  and  comprehensive  requalification 
written  examinations  at  least  30  days 
prior  to  conducting  these  tests  and 
examinations. 

General  Statement:  Of  the  42 
comments  received,  only  1  respondent 
favored  the  amendment  as  proposed. 
This  response  came  bom  a  university 
operated  research  reactor,  stating  that 
submitting  requalification  examinations 
by  the  facility  to  the  NRC  for  review 


prior  to  administering  the  examination 
was  less  burdensome,  by  comparison, 
than  retaining  the  existing  regulation. 
On  the  other  hand,  most  respondents 
stated  that  submitting  all  examinations 
and  tests  to  the  NRC  30  days  before  their 
administration  would  place  an  undue 
burden  on  facility  licensees  and  the 
NRC  with  little  return  on  the 
investment.  Several  respondents  offered 
alternatives  that  included  shortening  the 
lead  time,  requiring  that  the 
examinations  and  tests  be  submitted 
after  they  are  administered,  submitting 
the  question  banks  frt)m  which  the 
examinations  are  developed,  and  simply 
having  the  examinations  available  for 
on-site  inspection. 

i?esponse;  This  requirement  was 
included  in  the  proposed  regulation  so 
that  the  NRC  could  evaluate  the 
proposed  examination  materials,  in 
conjunction  with  other  information 
already  available  to  the  NRC.  to 
determine  the  scope  of  the  on-site 
inspection.  However,  the  pilot 
inspection  program  has  demonstrated 
that  a  facility's  proposed  examinations 
are  not  an  absolute  necessity  in 
preparing  for  the  on-site  activities.  In 
addition,  those  facility  licensees' 
examination  and  simulator  scenario 
banks  that  were  evaluated  were  found  to 
be  adequate  for  an  effective 
requalification  program  to  be  managed 
by  the  licensees'  staffs.  Although  being 
able  to  review  the  proposed 
examinations  at  the  NRC  did  save  some 
on-site  inspection  effort,  the  inspectors 
were  still  able  to  complete  the 
Temporary  Inspection  procedures 
within  the  time  allowed  (i.e.,  two 
inspectors  on-site  for  1  week). 

■The  NRC  believes  that  it  will  be 
advantageous  to  have  selected 
examinations  available  for  review  at 
NRC  offices  in  addition  to  other 
documentation  customarily  provided, 
consistent  with  the  Commission's 
inspection  program  needs.  During  the 
on-site  inspection,  the  inspectors  will 
observe  the  facility  evaluators 
administer  written  examinations  and 
operating  tests  to  the  crews  being 
evaluated.  Although  the  facility 
examination  may  last  several  weeks,  the 
NRC's  on-site  inspection  usually  lasts 
only  one  week.  Normally,  the  NRC 
intends  to  request  that  the  facility 
licensee  submit  only  those  written 
examinations  or  operating  tests  that  will 
be  adhiinistered  during  the  week  of  the 
NRC  inspection.  Obtaining  this 
examination  material  in  advance  of  the 
inspection  will  allow  the  inspectors  to 
prepare  for  their  on-site  insp)ection 
activities  by  reviewing  the  examinations 
or  tests  before  they  travel  to  the  facility. 
This  advance  preparation  will  result  in 
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a  more  effective  use  of  on-site 
inspection  time  and  reduce  the  burden 
on  the  facility  Ucensee  by  placing  fewer 
demands  on  their  training  staff  during 
the  examination  week.  Therefore,  the 
NEC  will  delete  the  amendment  to 
§  55.59(c)  as  proposed  from  the  final 
rulemaking  and  will  require  instead  that 
comprehensive  written  examinations  or 
operating  tests  be  submitted  upon 
request  consistent  with  the 
Commission's  Inspection  program  needs 
and  sustained  effectiveness  of  the 
facility  licensee's  examination  and 
simulator  scenario  banks. 

3.  Proposed  Amendment:  Include 

facility  licensees  in  the  scope  of  10  CFR 
part  55,  specifically  §  55.2,  will  be 
revised  to  include  facility  licensees. 

General  Statement:  Only  1  of  the  42 
respondents  to  the  FRN  addressed  and 
endorsed  this  provision  of  the  proposed 
rulemaking. 

Response:  The  NRC  believes  the 
absence  of  comments  regarding  this 
proposal  substantiates  the  NRC's 
position  that  this  is  simply  an 
administrative  correction  and  does  not 
materially  change  the  intent  of  the 
regulation.  The  NRC  considers  this 
amendment  as  an  administrative 
addition  to  these  regulations.  The  NRC 
proposed  this  change  to  eliminate  the 
ambiguities  between  the  regulations  of 
parts  50  and  55.  Section  50.54  (i) 
through  (m)  already  imposes  part  55 
requirements  on  facility  licensees,  and 
part  55  already  specifies  requirements 
for  facility  licensees.  On  this  basis,  the 
NRC  has  determined  that  the 
requirement  should  be  adopted. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined  that 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule  is  not 
a  major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment  and  therefore,  an 
environmental  impact  statement  is  not 
required. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0101. 

The  rule  will  relax  existing 
information  collection  requirements  for 
the  separately  cleared,  "Reactor 
Operator  and  Senior  Reactor  Operator 
Licensing  Training  and  Requalification 
Programs. "  The  public  burden  for  this 


collection  of  information  is  expected  to 
be  reduced  by  3  hours  per  licensee.  This 
reduction  includes  the  time  required  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  estimated  burden 
reduction  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714), 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  IX  20555-0001;  and  to  the 
Desk  Officer,  ORlce  of  Information  and 
Regulatory  Affairs.  NEOB-3019,  (3150- 
0101),  Office  of  Management  and 
Budget,  Washington.  E)C  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  values 
(beneHts)  and  impacts  (costs)  of 
implementing  the  regulation  for 
licensed  operator  requalification.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC  Single  copies  of  the 
analysis  may  be  obtained  from  Anthony 
EHPalo,  Division  of  Regulatory 
Appbcations.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
ex: 20555,  telephone  (301) 492-3784. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  ufMjn  a  substantial  number  of 
small  entities.  This  rule  primarily 
affects  the  companies  that  own  and 
operate  light-water  nuclear  power 
reactors  and  non-power  research 
reactors.  The  companies  that  own  and 
operate  these  reactors  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entity"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  in  13  CFR  part  121. 

Backfit  Analysis 

The  staff  believes  that  it  could  ensure 
and  improve  operational  safety  at  each 
facility  by  directing  its  resources  to 
inspect  and  oversee  facility 
requalification  programs  rather  than 
conducting  requalification 
examinations.  The  staffs  experience 
since  the  beginning  of  the 
requalification  program  indicates  that 
weaknesses  in  the  implementation  of 


the  facility  programs  are  generally  the 
root  cause  of  significant  deficiencies  in 
the  performance  of  licensed  operators. 
The  staff  could  more  effectively  allocate 
its  resources  to  perform  on-site 
inspections  of  facility  requalification 
examination  and  training  programs  in 
accordance  with  indicated 
programmatic  performance  rather  than 
scheduling  examiners  in  accordance 
with  the  number  of  individuals 
requiring  license  renewal.  By  re- 
directing the  examiner  resources,  the 
staff  expects  to  fmd  and  correct 
programmatic  weaknesses  earlier,  and 
thus  Improve  operational  safety. 

Currendy,  facility  licensees  assist  in 
developing  and  coordinating  the  NRC- 
conducted  requalification  examinations. 
The  assistance  includes  providing  to  the 
NRC  the  training  material  used  for 
development  of  the  written 
examinations  and  operating  tests  and 
providing  facility  personnel  to  work 
with  the  NRC  during  the  development 
and  conduct  of  the  examinations.  The 
Commission  has  concluded  on  the  basis 
of  the  analysis  required  by  10  CFR 
50.109,  that  complying  with  the 
requirements  of  this  final  rule  would 
reduce  the  regulatory  burden  on  the 
facility  licensees  by  reducing  the  effort 
expended  by  the  facility  licensees  to 
assist  the  NRC  in  developing  and 
conducting  NRC  requalification 
examinations  for  licensed  operators.  A 
smaller  increase  in  regulatory  burden  is 
anticipated  due  to  a  need  for  the  facility 
licensee  to  provide  data  and  support  for 
p>eriodic  requalification  program 
inspections. 

As  part  of  the  final  rule,  facility 
licensees  shall  have  a  requalification 
program  reviewed  and  approved  by  the 
Commission  and  shall,  upon  request 
consistent  with  the  Commission's 
ins{>ection  program  needs,  submit  a 
copy  of  its  comprehensive  written 
examinations  or  annual  operating  tests 
to  the  Commission.  The  NRC  has 
determined  that  the  pilot  inspection 
program  demonstrated  that  the  facility's 
proposed  examinations  are  not  an 
absolute  necessity  in  preparing  for  the 
on-site  activities.  Therefore,  the  NRC 
would  request  test  submittal  on  a  case- 
by-case  basis  consistent  with  the 
Commission's  test  inspection  program 
needs  and  review  these  examinations 
for  conformance  with  10  CFR 
55.59(a)(2)(i&ii).  The  NRC  would 
continue  to  expect  each  facility  to  meet 
all  of  the  conditions  required  of  a 
requalification  program  in  accordance 
with  10  CFR  55.59(c). 

Licensed  operators  would  not  have  to 
take  any  additional  actions.  Each 
operator  would  be  expected  to  continue 
to  meet  all  the  conditions  of  his  or  her 
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license  described  in  10  CFR  5S.S3. 
which  includes  passing  the  facility 
requalification  examinations  for  license 
renewal.  Each  licensed  operator  would 
be  expected  to  continue  to  meet  the 
requirements  of  the  bcility 
requalification  training  program. 
However,  the  licensed  operator  would 
no  longer  be  required  to  pass  a 
requalificatktn  examination  conducted 
by  the  NRC  during  the  term  of  his  or  her 
license  in  addition  to  passing  the 
facility  licensee's  requalification 
examinations,  as  a  condition  of  license 
renewal.  

The  "Scope"  of  part  55.  10  CFR  55.2. 
would  be  revised  to  include  facility 
licensees.  This  is  an  administrative 
addition  to  these  regulations.  It 
eliminates  currently  existing 
ambiguities  between  the  regulations  of 
parts  50  and  55.  Part  50.  in  §50.54(i) 
through  (m).  already  imposes  part  55 
requirements  on  facility  licensees,  and 
part  55  already  specifies  requirements 
for  facility  licensees. 

The  Commission  believes  that 
licensed  operators  are  one  of  the  main 
components  and  possibly  the  most 
critical  component  of  continued  safe 
reactor  operation,  especially  with 
respect  to  mitigating  the  consequences 
of  emergency  conditions.  Two-thirds  of 
the  requahfication  programs  that  have 
been  evaluated  as  "unsatisfactory"  had 
significant  problems  in  the  quality  or 
implementation  of  the  plant's 
emergency  operating  procedures  (EOPs). 
In  some  of  these  cases,  the  facility 
licensees  did  not  train  their  operators  on 
challenging  simulator  scenarios  or  did 
not  retrain  their  operators  after  the  EOPs 
were  revised.  The  Commission  believes 
that  it  could  have  identified  these 
problems  sooner  by  periodic  inspection 
of  facility  requalification  training  and 
examination  programs.  Facility 
licensees  could  have  then  corrected 
these  problems  and  improved  overall 
operator  job  fjerformance  sooner. 

This  final  rule  will  impro\'e 
operational  safety  by  providing  the  staff 
direction  to  find  and  correct  weaknesses 
in  facility  licensee  requalification 
programs.  The  experience  gained  from 
conducting  NRC  requalification 
examinations  indicates  that  the  NRC  is 
largely  duplicating  the  efforts  of  the 
facility  licensees  to  maintain  a  high 
standard  of  operator  performance.  The 
NTIC  could  now.  by  amending  the 
regulations,  more  effectively  use  its 
resources  to  oversee  facility  licensee 
requalification  programs  rather  than 
conducting  individual  operator 
requalification  examinations.  In  FY92. 
the  NRC  resources  committed  to  this 
program  for  NRC  staff  and  contractor 
support  were  approximately  12  FTE  and 


$1.3  million  (equivalent  to  8  FTE). 
respectively.  The  staff  projects  that  a 
slightly  larger  average  number  of 
examinations,  requiring  appro.ximately 
1.5  additional  staff  FTE  and  an 
additional  $200,000  contractual  support 
(equivalent  to  1.25  FTE),  would  be 
conducted  in  future  years  if  the  NRC 
continues  conducting  requalification 
examinations  for  all  licensed  operators. 
Thus,  if  it  is  assumed  that  without  the 
rule  change,  this  program  would 
continue  into  the  future,  the  relevant 
baseline  NRC  burden  would 
approximate  $2.85  (1.35  NRC  •«■  1.5 
contractor)  million  per  year  in  1992 
dollars  for  FT93  through  FY97.  The  13.5 
(12  ♦  1.5)  NRC  staff  years  (FTE)  were 
converted  to  $1.35  million  ($100,000 
per  staff  year)  based  on  allowances  for 
composite  wage  rates  and  direct 
benefits. " 

Under  the  final  rule  change.  NRR's 
analysis  indicates  that  NRC  staff  could 
perform  all  necessary  inspections  of 
requalification  exam  programs  with  11 
NRC  FTEs  and  $300,000  in  contractor 
support,  equivalent  to  1.85  contractor 
FTEs.  per  year.  At  $100,000  per  NUC 
FTE  and  $162,000  per  contractor  FTE. 
this  converts  to  an  annual  cost  in  1992 
dollars  of  $1.4  million.  Thus,  the  annual 
savings  In  NRC  operating  costs  is 
estimated  to  be  on  the  order  of  $1.45 
million  ($2.65  million  less  $1.4  million). 
Over  an  assumed  25-year  remaining  life, 
based  on  a  5%  real  discount  rate,  the 
1992  present  %vorth  savings  In  NRC 
resources  is  estimated  at  about  $20.25 
million  in  1992  dollars. 

Each  facility  licensee  would  continue 
in  its  present  manner  of  conducting  Its 
licensed  operator  reoualification 
program.  However,  this  final  rule 
reduces  the  burden  on  the  facility 
licensees  because  each  facility  licensee 
would  have  its  administrative  and 
technical  staff  expend  fewer  hours  than 
are  now  needed  to  assist  in  developing 
and  conducting  the  NRC  requalification 
examinations.  Facility  licensees  are 
expected  to  realize  a  combined  annual 
operational  cost  savings  of 
approximately  $1.24  million.  Over  an 
assumed  25-year  remaining  life,  based 


•  .MKC  labor  cocts  preaenled  b«r«  dIfTer  firora  tbfMw 
dfcveloped  under  the  NRC'i  Ucenie  fee  recovery 
program.  For  regulatory  analysis  purposes,  tabor 
costs  are  developed  under  strict  uicrea]«ntal  exist 
principles  wherein  onlv  variable  costs  that  are 
directly  related  to  the  developmeitt, 
Irapleoieatatton.  and  operation  and  malntenaocs  of 
the  proposed  requiretnetit  ar«  included  This 
approach  U  consistent  with  guidance  set  fonh  la 
NUREG/C31-3568.  "A  Handbook  for  Value  Impact 
Assessment."  and  general  cost  benefit  metiKMJotogy. 
Altem«Uv«ly,  NRC  labor  costs  for  fee  recovery 
purposes  are  appropriately  designed  for  full  cost 
recovery  of  the  services  rendered  and.  as  such. 
include  non -Incremental  costs  (04.  overhead  and 
administrative  and  logistical  support  costs). 


on  a  S%  real  discount  rate,  the  1992 
present  worth  industry  savings  is 
estimated  at  about  $17.48  million  in 
1992  dollars. 

In  summary,  the  final  rule  will  result 
in  improved  operational  safety  by 
providing  mo.*^  timely  identification  of 
weaknesses  in  facility  licensees' 
requalificadon  programs.  In  addition, 
the  final  rule  would  also  reduce  the 
resources  expended  by  both  the  NRC 
and  the  licensees.  The  Commission  has. 
therefore,  concluded  that  the  final  rule 
meets  the  requirements  of  10  CFR 
50.109.  that  there  would  be  a  substantial 
increase  in  the  overall  protection  of 
public  health  and  safety  and  the  cost  of 
implementation  is  justified. 

List  of  Sul^ects  in  10  CFR  Part  SS 

Criminal  penalty,  Manpower'tralning 
programs.  Nuclear  power  plants  and 
reactors.  Reporting  and  record-keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended:  the  Nuclear  Waste  Policy 
Act  of  1982;  and  5  U.S.C  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  55. 

PART  SS-OPERATORS*  LICENSES 

1.  The  authority  citation  for  10  CFR 
part  55  continues  to  read  as  follows: 

Authority:  Sees.  107,  161. 182,  68  Stat 
939.  94&,  953.  as  araended.  aec  234.  83  SUt. 
444.  as  amended  (42  U.S.C  2137.  2201.  2232. 
2282):  sees.  201.  as  amended.  202.  88  Stat 
1242.  as  amended.  1244  (42  U.S.C  5841. 
5842). 

Sections  S5.41.  SS.43.  SS.45.  and  SS.S9  also 
Issued  under  sac.  306.  Putx  L  97-425,  96 
Stat.  2262  (42  U.S.C  10226).  Section  55.61 
also  issued  under  sees.  186, 187. 68  Stat.  955 
(42  U.S.C  2236.  2237). 

2.  In  §  55.2,  paragraph  (c)  is  added  to 
read  as  follows: 

§55.2    Scope. 


(c)  Any  facility  licensee. 

§55.57    (Amended] 

3.  Section  55.57  is  amended  by 
removing  paragraph  (bM2)(iv). 

4.  In  §  55.59,  the  introductory  text  of 

f)aragraph  (c)  is  revised  to  read  as 
ollows: 

$55.59    Requetlflcallon. 


(c)  Requalification  program 
requirements.  A  facility  licensee  shall 
have  a  requalification  program  reviewed 
and  approved  by  the  Gommission  and 
shall,  upon  request  consistent  with  the 
Commission's  inspection  program 
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needs,  submit  to  the  Commission  a  copy 
of  its  comprehensive  requalification 
written  examinations  or  annual 
operating  tests.  The  requalification 
program  must  meet  the  requirements  of 
paragraphs  (c)  (1)  through  (7)  of  this 
section.  In  lieu  of  paragraphs  (c)  (2),  (3), 
and  (4)cf  this  section,  the  Commission 
may  approve  a  program  developed  by 
using  a  systems  approach  to  training. 
•        •        *        «        • 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February,  1994. 

For  the  Nuclear  Regulatorj'  Con^mission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 
|FR  Doc.  94-2927  Filed  2-S-94;  8:45  ami 
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RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1627 

RIN  320&-AA19 

Service  of  Process  Upon  the 
Resolution  Trust  Corporation 

agency:  Resolution  Trust  Corporation. 
action:  Final  rule. 

SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  hereby  issues  this 
final  rule  designating  the  officers  upon 
whom  service  of  process  may  be  made 
when  RTC  is  sued  in  its  receivership, 
conservatorship,  or  corporate  capacities. 
In  the  interest  of  providing  prompt 
guidance  in  an  area  that  has  caused 
much  confusion,  RTC  is  publishing  this 
final  rule. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  H.  S.  Golden  (Counsel],  telephone 
202-736-3042. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  501(a)  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA) 
added  a  new  section  21A  to  the  Federal 
Home  Loan  Bank  Act,  12  U.S.C.  1441a. 
establishing  the  RTC.  RTC  was 
authorized  to  sue  and  be  sued  in  its 
corporate  capacity  (12  U.S.C. 
1441a(b)(9),  as  amended  by  the 
Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991,  Public  Law 
No.  102-233,  sections  310  and 
314(2)(B){i).  105  Stat.  1761, 1769,  1771 
(1991)).  The  provisions  of  the  Federal 
Rules  of  Qvil  Procedure  establishing  the 
method  for  service  of  process  upon  a 
government  corporation  contemplate 


that  the  corporation  will  designate  an 
agent  for  service. 

By  reference  to  section  11, 12,  and  13 
of  the  Federal  Deposit  Insurance  Act,  12 
U.S.C.  1821, 1822,  and  1823,  FIRREA 
also  granted  RTC  the  same  powers  as 
the  Federal  Deposit  Insurance 
Corporation  when  acting  in  its 
receivership  or  conservatorship  capacity 
(12  U.S.C  1441a(b)(4)(A),  as  amended). 
Inherent  among  these  is  the  power  to 
sue  and  be  sued  in  such  capacity,  see  12 
U.S.C.  1821(d)(2). 

Because  of  the  important  differences 
among  the  capacities  in  which  RTC 
functions,  process  is  frequently  served 
upon  officers,  employees,  or  temporary 
agents  who  have  little  or  no  connection 
with  or  responsibility  for  the  component 
of  RTC  involved  in  the  underlying 
lawsuit.  Both  RTC  and  the  litigants  are 
inconvenienced  by  the  resulting 
confusion,  delay,  and  expense.  In  the 
interest  of  reducing  these  costs  to  the 
public,  RTC  by  this  rule  designates  the 
agents  who  will  accept  service  of 
process  on  behalf  of  RTC  in  its 
conservatorship,  receivership,  and 
corporate  capacities. 

Because  RTC  acts  as  conservator  or 
receiver  for  a  large  number  of  savings 
associations,  and  because  compulsory 
process  (such  as  a  subpoena  for 
production  of  documents)  does  not 
always  clearly  identify  the  institution  in 
question,  the  regulation  provides  that 
where  process  is  ser\'ed  upon  RTC  in  its 
capacity  as  conservator  or  receiver  for  a 
savings  association,  the  savings 
association  should  be  clearly  identified 
on  the  face  of  the  papers.  This  provision 
is  intended  to  facilitate  a  prompt  and 
constructive  response  to  the  papers. 

On  April  8,  1993  (58  FR  18144),  RTC 
issued  an  Interim  Rule  v^th  Request  for 
Comments,  designating  its  agents  for 
service  of  process.  A  printing  error  in 
the  original  publication  was  corrected 
by  notice  on  April  22,  1993  (58  FR 
21627).  RTC  has  proceeded  under 
authority  of  the  interim  rule  in  the 
succeeding  months,  and  thus  has 
obtained  useful  experience  in  the 
practicality  of  the  rule.  RTC  has 
received  one  comment  on  its  interim 
rule  and  is  now  issuing  a  final  rule. 

IL  Comment  and  Discussion 

In  response  to  the  April  8,  1993, 
interim  rule  and  request  for  comment, 
RTC  received  one  comment.  That  single 
comment  commended  RTC's  express 
designation  of  agents  for  service  of 
process,  and  asked  that  RTC  also 
consider  designating  specific  officers  to 
receive  notices  under  agreements  with 
other  parties. 

RTC's  experience  with  the  interim 
rule  has  been  generally  favorable. 


m.  Regulatory  Flexibility  Act 
Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  RTC  hereby 
certifies  that  this  proposal  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  1627 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  the  Resolution  Trust 
Corporation  revises  part  1627  of  title  12, 
chapter  XVI,  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1627— SERVICE  OF  PROCESS 
UPON  THE  RESOLUTION  TRUST 
CORPORATION 

Sec 

1627.1  Service  of  process  on  RTC  in  its 
corporate  capacity. 

1627.2  Service  of  process  on  RTC  as 
conservator  or  receiver. 

Authority:  12  U.S.C.  1441a(b)(4)(A).  (9)tE), 
{11)(A).  1821(d)(2). 

§1627.1    Servica  Of  process  on  RTC  In  Its 
corporate  capacity. 

Any  summons,  complaint,  subpoena, 
or  other  legal  process  issued  against 
RTC  in  its  corporate  capacity  shall  be 
duly  issued  and  served  upon: 

(a)  The  Assistant  General  Counsel 
(Litigation):  and 

(b)  The  Secretary,  the  address  for  both 
of  whom  is:  801  17th  Street,  NW., 
Washington,  DC  20434-0001;  and 

(c)  Upon  such  other  persons  as  may 
be  required  by  the  provisions  of  the 
Federal  Rules  of  Civil  Procedure 
governing  service  of  process  upon  an 
agency  of  the  United  States. 

§  1627 J    Service  of  process  on  RTfl  as 
conservator  or  receiver. 

(a)  Any  summons,  complaint, 
subpoena,  or  other  legal  process  issued 
against  RTC  in  its  capacity  as 
conservator  or  receiver  for  a  savings 
association  shall  be  duly  issued  and 
served  upon  RTC's  Assistant  General 
Counsel  in  the  field  office  having 
jurisdiction  over  the  state. 
Commonwealth,  possession,  territory,  or 
district  in  which  such  savings 
association  has  its  principal  office.  The 
name  and  principal  office  of  such 
savings  association  should  be  stated  on 
the  face  of  the  summons,  complaint, 
subpoena,  or  other  process.  In  addition, 
a  copy  of  such  process  shall  be 
delivered  to  the  Secretary,  Resolution 
Trust  Corporation,  801  17th  Street  NW.. 
Washington,  DC  20434-0001 
(telephone:  202-416-7572). 


S940       FedenJ  Register  /  Vol.  59.  No.  27  /  Wednesday,  February  9.  1994  /  Rules  and  Regulations 


(b)  The  addresses  of  RTC's  field 
of&ces  and  the  states  over  which  each 
office  has  jitrisdiction  shall  be 
published  from  time  to  time  In  the 
Federal  Register  and  maintained  by  the 
Secretary,  Resolution  Trust  Corporation, 
whose  address  and  telephone  number 
are  given  in  paragraph  (a)  of  this 
section. 

By  Order  of  the  Chief  Executive  Onicer  of 
the  Resolution  Trust  Coq>oratioa. 

Dated  at  Washington.  DC,  this  3rd  day  of 
February,  1994. 
Resolution  Trust  Corporation. 
fohn  M.  Bucldey,  Jr., 
Secretary. 

INote:  This  appendix  Mill  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix — Field  Offices  of  the 
Resolution  Trust  Corporation 
Department  of  Legal  Services 

Resolution  Trust  Corporation,  100 

Colony  Square,  suite  2300.  Atlanta. 

GA  30361. 
Responsible  for:  Alabama,  the  District 

of  Columbia,  Florida,  Georgia. 
Maryland,  North  Carolina,  Puerto 

Rico.  South  Carolina.  Tennessee. 

the  Virgin  Islands,  Virginia,  and 

West  Virginia. 
Resolution  Trust  Corporation.  3500 

Maple  Avenue,  suite  1500,  Dalbs. 

TX  75219. 
Responsible  for  Louisiana. 

Mississippi,  and  Texas. 
Resolution  Tnist  Corporation.  1225  17th 

Street,  suits  3200.  Denver.  CO 

80202. 
Responsible  for  Arizona.  Colorado. 

New  Mexico,  Nevada,  and  Utah. 
Resolution  Trust  Corporation.  4000 

MarArthur  Boulevard.  5th  floor. 

P.O.  Box  6210.  Newport  Beach.  CA 

92658-6210. 
Responsible  for  California.  Guam. 

and  Hawaii. 
Resolution  Trust  Corporation.  7400 

West  110th  Street,  suite  500. 

Overland  Park.  KS  66210-2346. 
Responsible  for  Alaska.  Arkansas. 

Iowa,  Idaho.  Illinois.  Indiana. 

Kansas,  Kentucky,  Michigan, 

Minnesota,  Missouri.  Montana. 

North  Dakota,  Nebraska.  Ohio. 

Oklahoma.  Oregon.  South  Dakota. 

Washington.  Wisconsin,  and 

Wyoming. 
Resolution  Trust  Corporation.  Valley 

Forge  Corporation  Center,  1000 

Adams  Avenue,  P.O.  Box  1500, 

Valley  Forge,  PA  19482-1500. 
Responsible  for  Connecticut, 

IDtelaware.  Maine,  Massachusetts, 

New  Hampshire,  New  Jersey,  New 

York,  Permsylvania,  Rhode  Island. 

and  Vermont. 
Alabama  (Atlanta) 


Alaska  (Overland  Pk.) 

Arizona  (Denver) 

Arkansas  (Overland  PL) 

California  (Newport  Beach) 

Colorado  (Denver) 

Connecticut  (Vtdley  Forge) 

Delaware  (Valley  Forge) 

D.C  (Atlanta) 

Florida  (Atlanta) 

Georgia  (Atlanta) 

Guam  (Newport  Beach) 

Hawaii  (Newport  Beach) 

Idaho  (Overland  Pk.) 

Illinois  (Overland  PL) 

Indiana  (Overland  Pk.) 

Iowa  (0\-erland  PL) 

Kansas  (Overland  PL) 

Kentucky  (Overland  PL) 

Louisiana  (Dallas) 

Maine  (Valley  Forge) 

Maryland  (Atlanta) 

Massachusetts  (Valley  Forge) 

Michigan  (Overland  Pk.) 

Minneosta  (Overland  PL) 

Mississippi  (Dallas) 

Missouri  (Overland  PL) 

Montana  (Overland  PL) 

Nebraska  (Overland  PL) 

Nevada  (Denver) 

New  Hampshire  (Valley  Foi^e) 

New  Jersey  (Valley  Forge) 

New  Mexico  (Denver) 

New  York  (Valley  Forge) 

N.  Carolina  (Atlanta) 

N.  Dakota  (Overland  Pk.) 

Ohio  (Overland  PL) 

Oklahoma  (Overland  Pk.) 

Oregon  (Overiand  PL) 

Peiuisylvania  (Valley  Forge) 

Puerto  Rico  (Atltmta) 

Rhode  bland  (Valley  Forge) 

S.  Carolina  (Atlanta) 

S.  Dakota  (Overiand  Pk.) 

Tennessee  (Atlanta) 

Texas  (Dallas) 

Utah  (Denver) 

Vermont  (Valley  Forge) 

Virgin  Isls.  (Atlanta) 

Virginia  (Atlanta) 

Washington  (Overland  PL) 

W.  Virginia  (Atlanta) 

Wisconsin  (Overland  PL) 

Wyoming  (Overland  Pk.) 

(FR  Doc  94-2875  Filed  2  6  04.  8:45  am) 
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SMALL  BUSINESS  AOMINiSTRATION 
13  CFR  Part  122 

Business  Loans— Defense  Economic 
Assistance 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

SUMMART:  This  final  regulation 
implements  Section  7(a)(21)  of  the 


Small  Business  Act  ("Act"),  enacted  on 
September  4, 1992.  Under  this  final 
rule,  SBA  could  make  or  guarantee 
loans  to  small  business  concerns  which 
have  been  detrimentally  affected  by  the 
closure  or  substantial  reduction  of  a 
Department  of  Defense  installation. 
EFFECTIVE  DATE:  February  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Hertzberg,  Assistant 
Administrator  for  Financial  Assistance. 
Small  Business  Administration.  409  3rd 
Street  SW..  Washington.  DC  20416 
Telephone  202/205-6490. 
SUPPLEMENTARY  INFORMATION:  Section 
7(a)(21)  of  the  Act  (Pub.  L.  102-366. 106 
Stat.  997-968  15  U.S.C  636(a)(21))  was 
enacted  on  September  4. 1992.  On 
August  26.  1993.  SBA  published  in  the 
Federal  Register  (58  FR  4S078)  a 
proposed  regulation  which  would 
implement  Section  7(a)(21)of  the  Act. 
The  Agency  received  no  cbmments. 
Accordingly,  the  final  regulation  is 
being  promulgated  without  change  from 
the  proposed  rule. 

Under  this  final  regulation  SBA  is 
authorized  to  make  direct  or  guaranteed 
loans  to  assist  a  small  business  concern 
that  has  been,  or  can  reasonably  be 
expected  to  be,  detrimentally  affected  by 
the  closure  or  substantial  reduction  of  a 
Department  of  Defense  (EXDD) 
installation.  SBA  is  also  authorized 
under  this  final  rule  to  assist  a  small 
business  concern  which  has  been 
detrimentally  affected  by  the 
termination,  or  substantial  reduction,  of 
a  DOD  program  on  which  such  small 
business  was  a  prime  contractor  or 
subcontractor  (or  supplier)  at  any  tier. 

Under  this  final  regulation,  the 
Agency  Is  also  authorized  to  make  or 
guarantee  loans  to  a  qualified  individual 
who  seeks  to  establish,  or  acquire,  and 
operate  a  small  business  concern  in  an 
area  that  has  been  or  can  reasonably  be 
expected  to  be  detrimentally  affected  by 
such  closure  or  substantial  reduction. 
For  purposes  of  Section  7(a)(21)  of  the 
Act,  "qualified  mdividual"  is  defined  to 
be:  (1)  A  member  of  the  Armed  Forces 
of  the  United  States,  honorably 
discharged  from  active  duty 
involuntarily  or  pursuant  to  a  program 
providing  bonuses  or  other  inducements 
to  encourage  voluntary  separation  or 
early  retirement;  or  (2)  a  civiUan  DOD 
employee  involuntarily  separated  from 
Federal  service  or  retired  pursuant  to  a 
program  offering  inducements  to 
encourage  early  retirement:  or  (3)  an 
employee  of  a  prime  contractor, 
subcontractor,  or  supplier  at  any  tier  of 
a  DOD  program  whose  employment  is 
involuntarily  terminated  (or  voluntarily 
terminated  pursuant  to  a  program 
offering  inducements  to  encourage 
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voluntary  separation  or  early  retirement) 
due  to  the  termination  (or  substantial 
reduction)  of  a  DOD  program. 

In  recognition  that  greater  risk  may  be 
associated  with  a  loan  to  an  applicant 
under  this  program,  the  final  rule 
resolves  any  reasonable  doubts 
concerning  the  small  business  concern's 
proposed  business  loan  for  transition  to 
nondefense-related  markets  in  favor  of 
the  loan  applicant  when  SB  A  makes  any 
determination  regarding  the  sound 
value  of  the  proposed  loan.  In  order  to 
determine  "sound  value".  SBA  will 
consider  such  factors  as  quality  of  the 
product  or  service,  technical 
qualifications  of  the  applicant's 
management  and  employees,  sales 
projections  and  the  applicant's  financial 
status. 

Because  the  Act  requires  SBA  to 
resolve  any  credit  doubts  in  favor  of  the 
loan  applicant  under  this  program,  the 
final  rule  does  not  authorize  any  loan 
under  section  7(a)(21)  of  the  Act  to  be 
made  under  the  certified  lenders 
program  (where  the  lender  is  entitled  to 
a  three  day  review  by  SBA)  or  the 
preferred  lenders  program  (where  the 
lender  has  authority  to  commit  the 
Agency's  guaranty  without  submitting 
any  paperwork  to  SBA  for  review). 

Compliance  With  Executive  Orders 
12612. 12778  and  12866,  the  Regulatory 
Flexibility  Act,  5  U^.C.  601  et  seq..  and 
the  Paperwork  Reduction  Act.  44  U.S.C 
ch.  35 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

SBA  certifies  that  this  final  rule 
would  not  be  a  significant  regulatory 
action  for  purposes  of  E.O.  12866  and. 
for  purposes  of  the  Regulatory. 
Flexibility  Act.  5  U.S.C  601  ef  seq.. 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  for  the  following  reasons: 

1.  It  would  not  result  in  an  an.nual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities. 

2.  It  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

3.  It  would  not  materially  alter  the 
budgetary  impact  of  entitlements  grants, 
user  fees,  or  loan  programs  or  the  rights 
and  obligations  of  recipients  thereot 

4.  It  would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  In  E.O.  12866. 


Executive  Order  12612 

SBA  certifies  that  this  final  rule 
would  have  no  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  ch  35.  SBA 
hereby  certifies  that  this  final  rule 
imposes  no  new  reporting  or 
recordkeeping  requirements. 

Executive  Order  12778 

SBA  certifies  that  this  final  rule  is 
drafted,  to  the  extent  practicable.  In 
accordance  with  the  standards  set  forth 
in  Section  2  of  E.O.  12778. 
ICati'.log  of  Federal  Domestic  As.sistanc8 
Programs.  No.  59-012,  Small  Business  Ldansj 

List  of  Subjects  in  13  CFR  Part  122 

Loan  programs — business. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C  634(b)(6)),  SBA  Is  amending 
Part  122,  Chapter  I.  Title  13.  Code  of 
Federal  Regulations,  as  follows: 

PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  15  U  S.C  634(b)(6).  636{aJ. 
636(mJ. 

2.  Sections  122.62  through  122.62-4 
are  added  to  read  as  follows: 

§122.62  Defense  Economic  Transition 
Assistance  under  Section  7(a)(21)  ef  the 
Act 

§  1 22.62-1    General  rule. 

(a)  Business.  The  Act  authorizes  SBA. 
subject  to  the  availability  of  funds 
appropriated  for  this  purpose,  to  make 
direct  or  guaranteed  loans  to  assist  a 
small  business  concern  that  has  been  (or 
can  reasonably  be  expected  to  be) 
detrimentally  affected  by: 

(1)  Closure.  The  closure  (or 
substantial  reduction)  of  a  Department 
of  Defense  installation:  or 

(2)  Termination.  The  termination  (or 
substantial  reduction)  of  a  Department 
of  Defense  program  on  which  such 
small  business  was  a  prime  contractor 
or  subcontractor  (or  supplier)  at  any  tier 

(b)  Qualified  Individual.  Under  tnis 
program.  SBA  is  authorized  to  make 
direct  or  guaranteed  loans  to  a  qualified 
individual  who  seeks  to  establish  (or 
acquire)  and  operate  a  small  business 
concern. 

§  122.62-2    Ouallfled  individual. 

Qualified  individual,  for  purposes  of 
this  program,  is: 


(a)  Military  status.  A  member  of  the 
Armed  Forces  of  the  United  States, 
honorably  discharged  from  active  duty 
involuntarily  or  pursuant  to  a  program 
providing  bonuses  or  other  inducements 
to  encourage  voluntary  separation  or 
early  retirement;  or 

(b)  Ci\Hian  status.  A  civilian 
employee  of  the  Department  of  Dafense 
involuntarily  separated  fi^ra  Federal 
service  or  retired  pursuant  to  a  program 
offering  inducements  to  encourage  early 
retirement:  or 

(c)  Contractor  or  supplier.  An 
employee  of  a  prime  contractor, 
subcontractor,  or  supplier  at  any  tier  of 
a  Department  of  Defense  program  whose 
employment  is  involuntarily  terminated 
(or  voluntarily  terminated  pursuant  to  a 
program  offering  inducements  to 
encourage  voluntary  separation  or  eariy 
retirement)  due  to  the  termination  (or 
substantial  reduction)  of  a  Department 
of  Defense  program. 

§  1 22.62-0    Repayment  ability. 

Any  reasonable  doubts  concerning  the 
small  business  concern's  proposed 
business  plan  for  transition  to 
nondefense-related  markets  shall  be 
resolved  tn  favor  of  the  loan  applicant 
when  making  any  determination 
regarding  the  sound  value  of  the 
proposed  loan.  In  order  to  determine 
"sound  value",  SBA  will  consider  such 
factors  as  quality  of  the  product  or 
service,  technical  qualifications  of  the 
applicant's  management  and  employees, 
sales  projections  end  the  applicants 
financial  status. 

§  1 22.62-4    Loan  making  autftorlty. 

Since  greater  risk  may  be  associated 
with  a  loan  to  an  applicant  under  this 
program,  any  defense  economic 
assistance  loan  made  by  a  participating 
lender  cannot  be  made  under  the 
Certified  Lenders  Program  pursuant  to 
part  120.  subpart  E  of  this  chapter,  or 
under  the  Preferred  Lenders  Program 
pursuant  to  part  120.  subpart  D  of  this 
chapter. 

Dated:  November  15.  1993. 
Erskine  B.  Bowles. 
Administrator. 

IFR  Dtx:.  94-2934  Filed  2-8-94;  8:45  am| 
BJUJMO  COOC  nzs-Oi-M 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PARTS  200,  202,  203,  230,  239, 
240,  249,  249b,  259,  269,  274,  275,  and 
279 

[Release  No.  M-33573] 

Regional  Office  Reorganization 

ACnON:  Final  rule  amendments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  amending  its  rules  to 
reflect  the  reorganization  of  its  regional 
offices  into  five  regional  and  six  district 
offices.  The  Director  of  the  Division  of 
Enforcement  will  have  overall 
responsibility  for  the  five  regional 
offices,  but  other  Division  Directors  will 
continue  to  be  responsible  for  managing 
their  respective  programs  in  each 
regional  and  district  office.  This 
reorganization  is  designed  to  create  a 
m.ore  efficient  reporting  structure  and  to 
improve  program  accountability.  The 
Commission  is  also  correcting  addresses 
appearing  in  its  rules  and  eliminating 
certain  redundant  rules  of  organization. 
EFFECTIVE  DATE:  February  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Clarkson,  Director,  Regional 
Office  Operations,  (202)  272-3090; 
Anne  Sullivan,  Office  of  General 
Counsel,  (202)  272-7525. 
SUPPt-EMENTARY  INFORMATION:  On  August 
27, 1993,  the  Chairman  of  the  Securities 
and  Exchange  Commission  announced  a 
new  structure  for  regional  offices  and 
changed  the  designations  of  the  offices 
and  of  their  chief  supervisory  personnel. 
This  change  is  intended  to  improve 
'  program  services  and  streamline  the 
operation  of  regional  and  district  offices. 

As  a  result  of  the  reorganization,  the 
former  structure  in  which  there  were 
nine  regional  offices  and  three  branch 
offices  has  now  been  replaced  by  a  new 
structure  comprised  of  five  regional 
offices  and  six  district  offices.  The 
heads  of  regional  offices,  located  in  New 
Yorlc.  Miami.  Chicago,  Denver,  and  Los 
Angeles,  are  now  designated  Regional 
Directors.  The  chief  supervisory 
personnel  for  the  district  offices,  located 
in  Boston,  Philadelphia.  Atlanta.  Fort 
Worth.  Salt  Lake  City,  and  San 
Francisco,  are  designated  District 
Administrators.'  The  District  Offices 


and  their  Administrators  will  op)erate 
under  the  supervision  of  the  Regional 
Directors.  The  Director  of  the  Division 
of  Enforcement  has  overall 
responsibility  for  the  five  regional 
oHices;  other  Commission  Division 
Directors  are  responsible  for  managing 
their  respective  programs  in  each 
office.2 

In  order  to  reflect  this  reorganization, 
the  Commission  is  amending  certain  of 
its  rules  to  substitute  the  terms 
"regional  director"  or  "district 
administrator"  for  "regional 
administrator"  where  appropriate,  and 
to  add  the  term  "district"  where 
appropriate  in  rules  which  refer  to 
"regional  offices."  In  addition,  the 
Commission  is  updating  the  addresses 
which  appear  in  its  rules  for  all  its  field 
offices.  It  is  also  adding  rules  which 
describe  the  duties  of  district 
administrators  and  delegate  authority  to 
these  persons.3  Finally,  the  Commission 
is  removing  Subpart  E  of  its  Rules  of 
Organization.  Conduct  and  Ethics,  and 
Information,  relating  to  Deputy 
Employment  Officers,  which  is 
superseded  by  regulations  covering 
agency  equal  employment  opportunity 
programs  in  29  CFR  Part  1614.  and 
therefore  is  no  longer  necessary.* 

The  Commission  has  determined  that 
these  amendments  and  additions  to  its 
rules  relate  solely  to  the  agency's 
organization,  procedure  or  practice. 
Therefore,  the  provisions  of  the 
Administrative  Procedure  Act  ("APA") 
regarding  notice  of  proposed  rulemaking 
and  opportunities  for  public 
participation.'  are  not  applicable. 
Similarly,  the  provisions  of  the 
Regulatory  Flexibility  Act.*  which  apply 
only  when  notice  and  comment  are 


I  The  Conunlssion  will  close  its  Seattle  District 
OfHce  in  July  1994  and  transfer  the  functions  of  that 
office  to  the  two  other  Pacific  Region  offices. 
Registrants  currently  filing  with  the  Seattle  District 
Office  should  continue  to  do  so  until  June  30, 1994; 
thereafter,  ail  registrants  in  the  Pacific  Region 
should  make  required  filings  in  the  Commission's 
Pacific  Regional  Office,  located  at  5670  Wilshire 
Boulevard.  Illh  Floor,  Los  Angeles,  California 
90036.  Until  )uly.  the  Seattle  District  Office  will  be 


located  at  91S  Second  Avenue,  Seattle.  Washington. 
98174.  and  will  be  open  from  8  a.m.  until  4:30  p.m. 
Pacific  Standard  Time. 

>The  Commission  will  continue  lo  conduct 
regulatory  functions  in  regional  and  district  offices. 
Thus,  both  types  of  offices  will  perform  regulatory 
functions  with  respect  lo  registered  brokers,  d.salers, 
transfer  agents,  investment  companies,  investment 
advisers,  and  others,  and  will  receive  filings  from 
those  registered  entities  as  well  as  from  other 
designated  reporting  entities,  such  as  government 
securities  brokers  and  dealers. 

'By  separate  action,  certain  functions  previously 
carried  on  in  most  field  offices  have  been 
consolidated.  In  Securities  Act  Release  No.  7034 
(Dec.  8.  1993).  the  Commission  reduced  the  offices 
In  which  small  business  filings  may  be  made  to  four 
regional  offices  and  one  district  office.  Consistent 
with  this  change,  authority  under  the  Securities  Act 
of  1933  will  not  be  extended  by  rule  to  District 
Administrators,  but  will  be  separately  delegated  by 
the  Chairman  only  to  the  Atlanta  District  Office. 

'The  Commission  is  not  changing  references  lo 
regional  offices  in  any  rule  relating  lo  member  or 
employee  conduct  because  it  anticipates  thai  the 
entire  conduct  rules  will  be  revised  in  the  near 
future. 

>  5  U.S.C  553. 

•5  U.S.C  603(a). 


required  by  the  APA  or  other  law,  are 
not  applicable. 

Effects  on  Competition 

Section  23(a)(2)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")''  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  such  rules,  if  any.  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  the  regional 
office  reorganization,  editing,  and 
nomenclature  changes  adopted  in  this 
release  in  light  of  the  standards  cited  in 
section  23(a)(2)  and  believes  that  their 
adoption  would  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act. 

Statutory  Basis  or  Rule 

The  amendments  to  the  Commission's 
rules  are  adopted  pursuant  to  the 
authorities  set  forth  therein. 

List  of  Subjects 

17  CFB  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Equal 
employment  opportunity.  Freedom  of 
information,  government  employees. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  202 

Administrative  practice  and 
procedure. 

17  CFR  Part  203 

Administrative  practice  and 
procedure.  Investigations. 

7  7  CFfl  Parts  230.  239.  240.  249,  249b. 
259.  269.  274.  275.  and  279 

Reporting  and  recordkeeping 
requirements. 

In  accordance  with  the  foregoing.  17 
CFR.  chapter  II  of  the  Ckxle  of  Federal 
Regulations  is  amended  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A — Organization  and  Program 
Management 

1.  The  authority  citation  for  part  200. 
subpart  A.  is  amended  by  adding  the 
following  citation: 

Authority:  15  U.S.C  77s,  78d-l,  78d-2, 
78w,  78;Ad),  79t,  77sss,  80a-37.  80b-11, 
unless  otherwise  noted. 


'  15  U.S.C  78w(a)(2). 
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Sections  200.27.  200.27a.  200.30-6.  and 
200.30-6a  are  also  issued  under  IS  U.S.C 
77e,  77f,  77b.  77h.  77|.  77q.  77u.  78e.  78g, 
78h,  78i.  78k.  78m.  78o.  78o-4.  78q,  78q-l. 
78t-l.  78u.  77hhh.  77uuu.  80a-41.  80b-5. 
and  80b-9. 


2.  Section  200.11  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(2)  and  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

i  200. 1 1    Headquarters  Office — Regional 
and  District  Office  relattonstilps. 

(a)*   •   • 

(2)  Each  Regional  Director  is 
responsible,  subject  to  the  supervision 
of  the  Director  of  the  Division  of 
Enforcement,  for  the  direction  and 
supervision  of  his  or  her  work  force  and 
for  the  execution  of  all  programs  in  his 
or  her  region  as  shown  in  paragraph  (b) 
of  this  section,  in  accordance  with 
e:>tablished  policy.  Each  District 
Administrator  is  responsible,  subfect  to 
the  supervision  of  the  relevant  Re^onal 
Director,  for  the  direction  and 
supervision  of  his  or  her  work  force  and 
for  the  execution  of  all  programs 
throu^  his  or  her  office.  In  accordance 
with  established  policy. 

(b)  Regional  Directors  and  District 
Administrators  of  the  Commission. 
Region  \:  Northeast  Region.  Connecticut. 
Delaware.  District  of  Columbia.  Maine. 
Maryland.  Massachusetts.  New 
Hampshire.  New  Jersey,  New  York. 
Pennsylvania.  Rhode  Island.  Venoont. 
Vli;ginia.  West  Virginia — Regional 
Director.  7  World  Trade  Center,  suite 
1.100.  New  York,  SY  10048. 
Boston  District — District  Administrator.  73 
Tremont  Street,  Sixth  Floor,  suite  600, 
Boston.  MA  02108. 
Philadelphia  District— District 
Administrator.  The  Curtis  Center,  suite 
1005  E..  601  Walnut  Street.  Philadelphia. 
PA  19106. 
Region  2:  Southeast  Region.  .Alabama. 

Florida,  Georgia.  Louisiana,  Mississippi, 
North  Carolina,  Puerto  Rico,  .South 
Carolina.  Tennessee.  Virgin  Islands — 
Regional  Director.  1401  Brickcll  Avenue, 
suite  200.  Miami,  FL  33131. 
Atlanta  Distric-t — Di.strict  Administrator. 
3475  Lenox  Road,  N'E..  suite  1000. 
Atlanta.  GA  30326. 
Rt^gion  3:  Midwest  Region.  Illinois,  Indiana. 
iowa,  Kentucky.  Michigan,  Missouri, 
Ohio.  Wisconsin — Regional 
Administrator.  Northwestern  Atrium 
Center,  500  West  Madison  Street,  suite 
1400.  C3iicago.IL  60611. 
Region  4:  Central  Region.  Arkansas. 
Colorado.  Kansas.  Nebraska.  New 
Mexico.  North  Dakota.  Oklahoma.  South 
Dakota,  Texas,  Utah.  Wyoming — 
Regional  Administrator.  1801  California 
Street,  suite  4800.  Denver.  00  80202. 
Fort  Worth  Distric-t— District 
Administrator.  801  Cherry  Street,  19th 
Floor.  Fort  Worth,  TX  76102.  Salt  Lake 
District — District  Administrator.  500  Key 


Bank  Tower.  50  S.  Main  Street,  suite  500, 
Box  79.  Salt  Lake  Qty,  UT  84144. 
Region  5:  Pacific  Region.  Alaska,  Arizona, 
California,  Guam,  Hawaii.  Idaho. 
Mootana.  Nevada.  Oregon,  Washington- 
Regional  Director.  5670  Wilshlre 
Boulevard.  11th  Floor,  Los  Angeles.  CA 
90036. 
San  Francisco  District — District 
Administrator,  44  Montgomery  Street. 
San  Francisco.  CA  94104. 

(c)  The  following  geographic 
allocation  determines  where  registered 
brokers,  dealers,  transfer  agents,  clearing 
agents,  registered  securities 
associations,  investment  advisers,  and 
others  as  designated  In  this  chapter 
must  file  reports  required  to  be  filed  In 
regional  or  district  offices: 

Northeast  RegJonal  Office:  New  Jersey,  New 

York. 
Boston  District  Office:  CoQnecticut.  Maine. 

Massachusetts.  New  Hampshire,  Rhode 

Island,  Vermont. 
Philadelphia  District  Office:  Delaware, 

District  of  Columbia.  Maryland, 

Pennsylvania.  Virainia.  West  Virginia. 
Southeast  Regional  Office:  Florida.  Puerto 

Rico.  Virgin  Islands. 
Atlanta  District  Office:  Alabama.  Georgia, 

Louisiana,  Mississippi,  North  Carolina. 

South  Carolina,  Tennessee. 
Midwest  Regional  Office:  Illinois.  Indiana, 

Iowa,  Kentucky.  Ohio.  Michigan, 

Mlnnespta,  Missouri.  Wisconsin. 
Central  Regional  Office:  Colorado.  Nebraska. 

New  Mexico.  North  Dakota,  South 

Dakota.  Utah.  Wyoming. 
Foff  Worth  District  Office:  Arkansas. 

Kansas,  Oklahoma,  Texas. 
Pacific  Regional  Office:  Alaska,  Arizona, 

California,  Guam,  Hawaii,  Idaho, 

Montana,  Nex'ada,  Oregon.  Washington. 

§20ai2    (Amended] 

3.  In  §  200.12,  remove  the  words 
"Regional  Administrators"  and  add.  In 
their  place,  the  words  "Regional 
Directors  and  District  Administrators". 

4.  Section  200.27  is  amended  by 
revising  the  section  heading,  removing 
the  words  "Regional  Administrator" 
and  "Regional  Administrators""  and 
adding  in  their  place  "Regional 
Director"  and  "Regional  Directors"'  and 
revising  the  last  sentence  to  read  as 
follows: 

S  200,27    The  Regional  Director*. 

•  *   *  In  addition,  the  Northeast 
Regional  Director  is  responsible  for  the 
Commission's  participation  in  cases 
under  chapters  9  and  11  of  the 
Bankruptcy  Code  in  the  Northeast 
Region,  excepting  Delaware,  District  of 
Columbia,  Maryland,  Virginia,  and  West 
Virginia:  the  Southeast  Regional 
Director  is  responsible  fof  such 
participation  in  the  Southeast  Region,  as 
well  as  Delaware,  District  of  Columbia. 
Marjland,  Virginia,  and  West  Virginia: 
the  Midwest  Regional  Director  is 


responsible  for  such  participation  in  the 
Midwest  and  Central  Regions,  excepting 
Utah:  and  the  Pacific  Regional  Director 
is  responsible  for  such  participation  in 
the  Pacific  Region  and  Utah. 

5.  Section  200.27a  is  added  to  read  as 
follows: 

f  200,27a    The  DIatrtct  Admmtstrators. 

Each  District  Administrator  is 
responsible  for  executing  the 
Commission's  programs  as  set  forth 
below,  subiect  to  review  by  the 
appropriate  Regional  Director  and 
policy  direction  and  review  by  the 
relevant  Division  Directors,  the  General 
Counsel,  and  the  Chief  Accountant  in 
Washington.  DC  The  District 
Administrators'  responsibilities  include 
particularly  the  investigation  of 
transactions  in  securities  on  national 
securities  exchanges,  in  the  over-the- 
counter  market,  and  In  distribution  to 
the  public;  the  examination  of  uiembers 
of  national  securities  exchanges  and 
registered  brokers  and  dealers,  transfer 
agents,  investment  advisers  and 
investment  companies  including  the 
examination  of  reports  filed  under 
§  240.178-5  of  this  chapter  the 
prosecution  of  injunctive  actions  in  U.S. 
District  Courts  and  administrative 
proceedings  before  Administrative  Law 
Judges:  the  rendering  of  assistance  to 
U.S.  Attorneys  in  criminal  cases:  and 
the  making  of  the  Commission's 
facilities  more  readily  available  to  the 
public  In  that  district 

§200.30-1    [Amended] 

6.  In  §  200.30-1  (g)(2),  remove  the 
word  "Administrator"  and  add.  in  its 
place,  the  word  "Director", 

i200J3(y-6    [Amettded] 

7.  In  §  200.30-5(i)(l),  remove  the 
word  "Administrator"  and  add.  In  its 
place,  the  word  "Director". 

$200JO-e    (Amended] 

8.  In  §  200.30-6.  amend  the  section 
heading  by  removing  the  %vord 
"Administrators"  and  adding,  in  its 
place,  the  word  "Directors"  and  remove 
the  word  "Administrator"  each  time  it 
appears  and  add.  in  its  place,  the  word 
"Director"  , 

9.  In  the  Introductory  text  of 
paragraph  (a)  of  §  200.30-6.  remove  the 
words  "Form  S-18  (  §  239.28  of  this 
chapter)"  and  add,  in  their  place,  the 
words  "Forms  SB-1  and  SB-2  (§§  239.9 
and  239.10  of  this  chapter)". 

10.  Section  200.30-6a  is  added  to  read 
as  follows: 

{200,30-6a    Delegation  of  authority  to 
Dtstrlct  Administrators. 

Pursuant  to  the  provisions  of  Pub.  L 
87-592.  76  StaL  394.  15  U.S.C  78d-l. 
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the  Securities  and  Exchange 
Commission  hereby  delegates,  until  the 
Commission  orders  otherwise,  the 
following  functions  to  each  District 
Administrator,  to  be  performed  by  him 
or  her  or  under  his  or  her  direction  by 
such  f)erson  a  persons  as  may  be 
designated  from  time  to  time  by  the 
Chairman  of  the  Commission: 

(a)  With  respect  to  the  Securities 
Exchange  Act  of  1934  (15  U.S.C  78a  et 
sea): 

(1)  Pursuant  to  section  15(b)(2)(C)  of 
the  Act  (15  U.S.C  78o(b)(2)(C)): 

(i)  To  delay  until  the  second  six- 
month  period  from  registration  with  the 
Commission  the  inspection  of  newly 
registered  brokei^dealers  that  have  not 
commenced  actual  operations  within  six 
months  of  tlieir  registration  with  the 
Commission:  and 

(ii)  To  delay  until  the  second  six- 
month  period  from  registration  with  the 
Commission  the  inspection  of  newly 
registered  broker-dealers  to  determine 
whether  they  are  in  compliance  with 
applicable  provisions  of  the  Act  and 
rules  thereunder,  other  than  financial 
responsibility  rules. 

(2)  Pursuant  to  Rule  0-4  (§  240.0-4  of 
this  chapter),  to  disclose  to  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System  and  the  Federal  Deposit 
Insurance  Corporation  and  to  the  state 
banking  authorities,  information  and 
documents  deemed  confidential 
regarding  registered  clearing  agencies 
and  registered  transfer  agents.  Provided 
That,  in  matters  in  which  the 
Commission  has  entered  a  formal  order 
of  investigation,  such  disclosure  shall  be 
made  only  with  the  concurrence  of  the 
Director  of  the  Division  of  Enforcement 
or  bis  or  her  delegate  and  the  General 
Counsel  or  his  or  her  delegate. 

(b)  With  respect  to  the  Investment 
Advisers  Act  of  1940  (15  U.S.C  80b-l  et 
seq):  Pursuant  to  Rule  204-2(j)(3)(ii) 

(§  275.204-2(j)(3)(ii)  of  this  chapter),  to 
make  written  demands  upon  non- 
resident investment  advisers  subject  to 
the  provisions  of  such  rule  to  furnish  to 
the  Commission  true,  correct,  complete 
and  current  copies  of  any  or  all  books 
and  records  which  such  non-resident 
investment  advisers  are  required  to 
make,  keep  current  or  preserve  pursuant 
to  any  provisions  of  any  rule  or 
regulation  of  the  Commission  adopted 
under  the  Investment  Advisers  Act  of 
1940,  or  any  part  of  such  books  and 
records  which  may  be  specified  in  such 
demand. 

(c)  In  nonpublic  investigatory 
proceedings  within  the  responsibility  of 
the  District  Administrator,  to  grant 
requests  of  persons  to  procure  copies  of 
the  transcript  of  their  testimony  given 


pursuant  to  Rule  6  of  the  Commission 
Rules  Relating  to  Investigations  (§  203.6 
of  this  chapter). 

(d)  To  notify  the  Securities  Investor 
Protection  Corporation  ("SIPC")  of  facts 
concerning  the  activities  and  the 
operational  and  financial  condition  of 
any  registered  broker  or  dealer  which  is 
or  appears  to  be  a  member  of  SIPC  and 
which  is  in  or  approaching  financial 
difficulty  within  the  meaning  of  Section 

4  of  the  Securities  Investor  Protection 
Act  of  1970  as  amended  (15  U.S.C 
78aaa  et  seq.). 

(e)  Notwithstanding  anything  in  the 
foregoing,  in  any  case  in  which  the 
District  Administrator  believes  it 
appropriate,  he  or  she  may  submit  the 
matter  to  the  Commission. 

$200.30-11    [Amended] 

11.  In  §  200.30-1  l(cM2).  add  the 
words  "or  district"  after  the  word 
"regional"  . 

Subpart  D— information  artd  Requests 

12.  The  authority  citation  for  part  200, 
subpart  D  continues  to  read  in  part  as 
follows: 

Authority:  80  Stat  383.  as  amended,  31 
Stat  54.  sees.  19.  23.  48  Stat  85,  901.  as 
amended,  sec.  20.  49  Stat  85.  833.  sea  319. 
53  SUt  1173.  sees.  38.  211,  54  Stat  841.  855; 

5  U.S.C  552.  as  amended.  15  U.S.C  77f[d). 
778,  77ggg(a),  78m(F)(3).  78w.  79t.  79v(a). 
77$ss.  808-37.  80a-44(c),  80»-44(b).  80k>- 
10(a).  80b-ll. 


13.  In  §  200.80(c)(l)(ii).  add  the  words 
"and  district"  after  the  word  "regional" 
each  time  it  appears,  and  revise  the 
Hush  text  and  the  list  of  addresses 
appearing  in  paragraph  (c)(l)(iii)  as 
follows: 

§  200.80    Commlsston  records  and 
information. 


(c)*  •  • 

(D*  *  • 

(iii)»  •  • 

The  addresses  of  the  Commission's 
regional  and  district  offices  are: 

Northeast  Regional  Office.  7  World  Trade 

Center,  suite  1300.  New  York.  NY  10048. 

Office  hours— 9  a.m.  to  5:30  p.m.  E.S.T. 
Boston  District  Office — 73  Tremont  Street. 

suite  600.  Boston.  MA  02108.  Office 

hours — 9  a.m.  to  5:30  p.m.  E.S.T. 
Philadelphia  District  Office— The  Curtis 

Center,  suite  1005  E..  601  Walnut  Street. 

Philadelphia.  PA  19106.  Office  hours— 9 

a.m.  to  5:30  p.m.  E.S.T. 
Southeast  Regional  Office.  1401  Brickell 

Avenue,  suite  200.  Miami.  FL  33131. 

Office  hours — 8:30  a.m.  to  5  pjn.  E.S.T. 


Atlanta  District  Office — Lenox  Road.  NE.. 
suite  1000.  Atlanta,  GA  30326.  Office 
hours — 9  a.m.  to  5:30  p.m.  E.S.T. 
Midwest  Regional  Office.  Northwestern 

Atrium  Center.  500  West  Madison  Street, 
suite  1400,  Chicago.  IL  60611.  Office 
hours — 8:45  a.m.  to  5:15  p.m.  CS.T. 
Central  Regional  Office.  1801  California 
Street,  suite  4800.  Denver.  CO  80202. 
Office  hours— 8  a.m.  to  4:30  p.m.  M.S.T. 

Fort  Worth  District  Office— 801  Cherry 
Street.  19th  Floor.  Fort  Worth.  TX  76102. 
Office  hours — 8:30  a.m.  to  5  pjtn.  CS.T. 

Salt  Lake  District  Office— 500  Key  Bank 
Tower.  50  S.  Main  Street,  suite  500.  Box 
79.  Salt  Lake  Cty.  UT  84144.  Office 
hours — 8  a.m.  to  4:30  p.m.  M.S.T. 
Pacific  Regional  Office.  5670  Wilshire 

Boulevard,  11th  Floor.  Los  Angeles.  CA 
90036.  Office  hours  8:30  a.m.  to  5  p.m. 
P.S.T. 

San  Francisco  District  Office — 44 
Montgomery  Street.  San  Francisco.  CA 
94104.  Office  hours — 8:30  a.m.  to  5  p.m. 
P.&T. 
•         •         •         •         • 

14.  In  §  200.80(c)(2).  remove  the 
words  "Branch  Offices"  and.  in  their 
place,  add  the  words  "District  Offices". 

15.  In  §  200.80  (d)(7)(i)  and  (e)(7)(iii). 
remove  the  word  "branch"  each  time  it 
appears  and,  in  its  place,  add  the  word 
"district". 

16.  In  the  introductory  text  of 

§  200.80(e),  add  the  words  "or  district" 
alter  the  word  "regional". 

Sut>f}art  E — Regulation  Regarding 
Equal  Employment  Opportunity 

17.  Subpart  E  is  removed  and 
reserved. 

Subpart  0— Plan  of  Organization  and 
Operation  Effective  During  Emergency 
Conditions 

18.  The  authority  citation  for  part  200, 
subpart  G  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C  77s.  78w.  79t.  77sss, 
80a-37.  SOb-ll.  unless  otherwise  noted. 


§20a202    [Amended] 

19.  In  §  200.202(a).  remove  the  word 
"Branch",  and  add,  in  its  place,  the 
word  "District",  and  remove  the  words 
"Regional  Administrator"  and  add,  in 
their  place,  the  words  "Regional 
Director  or  District  Administrator". 

20.  In  §  200.203(c)(l)(vi).  remove  the 
word  "Administrators"  and  add,  in  its 
place,  the  word  "Directors"  and  add 
paragraph  (c)(l)(vii)  to  read  as  follows: 


§200.203 
authority. 


Organization,  and  delegations  of 


(c)  •  •  • 
(D*  •  ' 
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(vii)  The  District  Administrators  in 
order  of  seniority. 


§200.204    [Amended] 

21.  In  §  200.204.  remove  the  words 
"Regional  Administrators"  and  add,  in 
their  place,  the  words  "Regional 
Directors  and  District  Administrators". 

Subpart  H — Regulations  Pertaining  to 
the  Privacy  of  Individuals  and  Systems 
of  Records  Maintained  by  ttie 
Commission 

22.  The  authority  citation  for  part  200, 
subpart  H  continues  to  read  in  part  as 
follows: 

Authority:  Pub.  L.  93-579.  sec.  {f).  5  U.S.C. 
552a(f).  unless  otherwise  noted. 

*         •         *         •         • 

.      23.  In  §  200.303  (a)(2)  and  (b)(2). 
remove  the  word  "Branch"  and  add,  in 
its  place,  the  word  "District"  and  in 
paragraph  (a)(2)  revise  the  list  of  offices 
to  read  as  follows: 

§  200.303    Times,  places  and  requirements 
for  requests  pertaining  to  individual  records 
In  a  record  system  and  for  ttie  Identification 
of  Individuals  nrtaUng  requests  for  access 
to  the  records  pertaining  to  them. 

(a)*  •  • 

(2)  •   •  * 

Northeast  Regional  Office.  7  World  Trade 
Center,  suite  1300,  New  York.  NY  10048. 
Office  hours — 9  a.m.  to  5:30  p.m.  E.S.T. 

Boston  District  Office — 73  Tremont  Street, 
Sixth  Floor,  suite  600.  Boston,  MA 
02108.  Office  hours— 9  a.m.  to  5:30  p.m. 
E.S.T. 

Philadelphia  District  Office— The  Curtis 
Center,  suite  1005  E.,  601  Walnut  Street, 
Philadelphia,  PA  19106.  Office  hours— 9 
a.m.  to  5:30  p.m.  E.S.T. 

Southeast  Regional  Office.  1401  Brickell 
Avenue,  suite  200.  Miami,  FL  33131. 
Office  hours — 8:30  a.m.  to  5  p.m.  E.S.T. 

Atlanta  District  Office — Lenox  Road,  NE., 
suite  1000,  Atlanta,  GA  30326.  Office 
hours — 9  a.m.  to  5:30  p.m.  E.S.T. 

Midwest  Regional  Office.  Northwestern 

Atrium  Center,  500  West  Madison  Street, 
suite  1400,  Chicago,  IL  60611.  Office 
hours — 8:45  a.m.  to  5:15  p.m.  CS.T. 

Central  Regional  Office.  1801  California 
Street,  suite  4800,  Denver,  CO  80202. 
Office  hours — 8  a.m.  to  4:30  p.m.  CS.T. 

Fort  Worth  District  Office— 801  Cherry 

Street.  19th  Floor,  Fort  Worth.  TX  76102. 
Office  hours — 8:30  a.m.  to  5  p.m.  CS.T. 

Salt  Lake  District  Office— 500  Key  Bank 
Tower,  50  S.  Main  Street,  suite  500.  Box 
79,  Salt  Lake  Qty,  UT  84144.  Office 
hours — 8  a.m.  to  4:30  p.m.  M.S.T. 

Pacific  Regional  Office.  5670  Wilshire 

Boulevard,  11th  Floor,  Los  Angeles.  CA 
90036.  Office  hours  8:30  a.m.  to  5  p.m. 
P.S.T. 

San  Francisco  District  Office — 44 

Montgomery  Street,  San  Francisco,  CA 
94104.  Office  hours — 8:30  a.m.  to  5  p.m. 
P.S.T. 


§200.309    [Amended] 

24.  In  §  200.309(a)(1),  remove  the 
word  "Branch"  each  time  it  appears, 
and  in  its  place,  add  the  word 
"District." 

PART  202— INFORMAL  AND  OTHER 
PROCEDURES 

25.  The  authority  citation  for  part  202 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s,  77t,  78d-l,  78u, 
78w.  78//(d),  79r,  79t,  77sss,  77uuu,  80a-37, 
80a-41,  80b-9,  and  80b-ll,  unless  otherwise 
noted. 


§202.2    [Amended] 

26.  In  §  202.2  add  the  words  "or 
district"  between  the  words  "regional" 
and  "offices". 

§202.3    [Amended] 

27.  In  §  202.3(a),  remove  the  words 
"Form  S-18  (17  CFR  239.28)"  and  add, 
in  their  place,  the  words  "Forms  SB-1 
and  SB-2  (17  CFR  239.9  and  239.10)". 

§202.5    [Amended] 

28.  In  §  202.5(c)  remove  the  words  "or 
Regional  Administrator"  and  add.  in 
their  place,  the  words  ".  Regional 
Director,  or  District  Administrator". 

§202.7    [Amended] 

29.  In  §  202.7(a).  add  the  words  "or 
district"  between  the  words  "regional" 
and  "office." 

PART  20^-RULES  RELATING  TO 
INVESTIGATIONS 

30.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77s,  78w,  79t,  77sss, 
80a-37,  80b-ll,  unless  otherwise  noted. 

§§203.2  and  203.7    [Antended] 

31.  In  §§  203.2  and  203.7(a).  add  the 
words  "Director  or  District"  between  the 
word  "Regional"  and  the  word 
"Administrator". 

32.  In  §  203.7(a).  add  the  words  "or 
District"  between  the  word  "Regional" 
and  the  word  "Offices". 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

33.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77b,  77f.  77g,  77h,  77j. 
77g,  77SSS,  78c,  78/,  78m.  78n.  78o,  78w, 
78yAd),  79t,  80a-8,  80a-29,  80a-30,  and  80a- 
37,  unless  otherwise  noted. 


§230.445    [Amended] 

34.  In  §  230.445(b),  re"hiove  the  word 
"branch"  and  add  in  its  place  add  the 
word  "district". 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

35.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77f.  77g,  77h,  77j.  77s, 
77SSS,  78c,  78/,  78m,  78n,  78o(d),  78w(a). 
78//(d),  79e,  79f.  79g,  79j,  79/.  79m.  79n,  79q. 
79t,  80a-8,  80a-29.  80a-30  and  80a-37, 
unless  otherwise  noted. 


§  239.0-1    [Amended] 

36.  In  §  239.0-l(b),  add  the  words 
"and  district"  between  the  words 
"regional"  and  "offices"  each  time  they 
appear. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

Subpart  A — Rules  and  Regulations 
Under  the  Securities  Exchange  Act  of 
1934 

37.  The  authority  citation  for  part  240, 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c,  77d,  77g.  77j. 
77s,  77eee,  77ggg,  77nnn,  77sss.  77ttt,  78c, 
78d,  78i,  78),  78/,  78m,  78n.  78o.  78p.  78s. 
78w,  78x,  78/Ad).  79q,  79t,  80a-20,  808-23, 
80a-29,  80a-37.  80b-3.  80b-4  and  80b-ll. 
unless  otherwise  noted. 


§§240.15c3-1,  240.17a-3,  240.17-6 
[Amended] 

38.  In  part  240.  add  the  words  "or 
district"  after  the  words  "regional"  and 
"region"  each  time  they  appear  in  the 
following  places: 

(a)  The  introductory  text  of 

§  240.15c3-l(a)(6)(iv).  and  §  240.15c3-l 
(a)(6)(v).  (a)(7)(iv).  (c)(2)(x)(B)(7)(ii). 
(c)(2)(x)(F)(3).  and  (e)(l)(iv); 

(b)  Section  240.17a-3(b)(2); 

(c)  Section  240.17a-5(a)(3).  (b)(1).  the 
introductory  text  of  §  240.17a-5(c)(l). 

§  240.1 7a-5(c)(2)(iii).  (c)(2)(iv).  (d)(l)(i). 
(d)(6).  (e)(4).  (0(2)(i).  the  introductory 
text  of  §  240.17a-5(f)(4).  and  §  240.17a- 
5(m)(l);and 

(d)  Section  240.17a-ll(g). 

§§240.15c3>1,240.17s-7    [Amended] 

39.  In  §§  240.15c3-l(c)(12).  240.17a-7 
(b)(1)  and  (b)(2).  add  the  words  "or 
District"  after  the  word  "Regional"  each 
time  it  appears. 

40.  In  part  240.  add  the  words  "or 
district"  after  the  word  "region"  and  the 
words  "or  District"  after  the  word 
"Regional"  each  time  they  appear  in  the 
following  places: 


f 
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(a)  Section  240.15c3-ld  {c)(6)(i)  and 
(c)(6)(ii): 

(b)  Section  240.17Ad-2(h)(l). 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

41.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a.  et  seq.,  unless 
otherwise  noted; 


$249.0-1    [Amended] 

42.  In  §  249.0-l(b).  add  the  words 
"and  district"  between  the  words 
"regional"  and  "offices"  each  time  they 
appear. 

PART  249t>-FURTHER  FORMS, 
SECURITIES  EXCHANGE  ACT  OF  1934 

43.  The  authority  citation  for  part 
249b  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  78a  et  seq..  unless 
otherwise  noted; 


f  249b.100. 2496.102,  and  249to.200 
{Amended] 

44.  \n  §  249b.l00.  249b.l02,  and 
249b.200,  add  the  words  "and  district" 
between  the  words  "regional"  and 
"offices"  in  the  appended  footnote  each 
time  they  appear. 

PART  259— GENERAL  RULES  AND 
REGULATIONS,  PUBUC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

45.  The  authority  citation  for  part  259 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79e,  79f,  79g,  79j.  791. 
79in,  79n,  79q,  79t. 

$259.0-10))    [Amended] 

46.  In  §  259.0-l(b),  add  the  words 
"and  district"  between  the  words 
"regional"  and  "offices"  each  time  they 
appear. 

PART  269— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939 

47.  The  authority  citation  for  part  269 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77ddd(c),  77eee. 
77ggg.  77hhh,  77iii,  77jjj,  778SS.  7Bll[d). 
unless  otherwise  noted. 

$269.0-1    [Amendwl] 

48.  In  §  269.0-1  (b),  add  the  words 
"and  district"  between  the  words 
"regional"  and  "offices"  each  time  they 
appear. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

49.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C  80a-l.  et  seq..  xinless 
otherwise  noted. 

$274.0-1    [Amended] 

50.  In  §  274.0-1  (b).  add  the  words 
"and  district"  between  the  words 
"regional"  and  "offices"  each  time  they 
appear. 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

51.  The  authority  citation  for  part  275 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  203,  54  Stat.  850.  as 
amended.  15  U.S.C  80b-3;  sec.  204,  54  Stat. 
852,  as  amended,  15  U.S.C  80b-4;  sec.  206A. 
84  Stat.  1433.  as  added.  15  U.S.C  80b-€A; 
sec.  211,  54  Stat.  855,  as  amended.  15  U.S.C 
80b-ll,  unless  otherwise  noted; 


$275,204-2    [Amended] 

52.  In  §  275.204-2(j)(3)(i)  and  (j)(3)(ii), 
add  the  words  "or  District"  between  the 
words  "Regional"  and  "Office"  each 
time  they  appear. 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

53.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940. 15  U.S.C.  80b-l.  et  seq. 


$279.0-1    [Amended] 

54.  In  §  279.0-l(b).  add  the  words 
"and  district"  between  the  words 
"regional"  and  "offices"  each  time  they 
appear. 

Dated:  February  2, 1994. 

By  the  Conunission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-2826  Filed  2-8-94;  8:45  ami 
BILUNG  CODE  a010-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 
[Dockel  No.  RM81-19-000] 

Project  Cost  and  Annual  Limits 

February  3. 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule. 

SUMMARY:  Pxu^uant  to  the  authority 
delegated  by  18  CFR  375.307(e)(1),  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  computes  and 
publishes  the  project  cost  and  annual 
limits  specified  in  Table  I  of 
§  157.208(d)  and  Table  H  of  §  157.215(a) 
for  each  calendar  year. 
EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Martin  A.  Burless,  Jr.,  Chief.  Pipeline 
Certificates  and  Projects  Branch, 
Division  of  Pipeline  Certificates,  OPPR, 
(202) 208-0581 
SUPPLEMENTARY  INFORMATION: 

Order  of  the  Director,  OPPR 

February  3, 1994. 

Section  157.208(d)  of  the 
Commission's  Regulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  rearrangement  of 
facilities  (Table  I)  authorized  under  the 
blanket  certificate  procedure  (Order  No. 
234, 19  FERC  161,216).  Section 
157.215(a)  specified  the  calendar  year 
dollar  limit  which  may  be  expended  on 
underground  storage  testing  and 
development  (Table  II)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "limits 
specified  in  Tables  I  and  n  shall  be 
adjusted  each  calendar  year  to  reflect 
the  'GNP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  §  375.307(e)(1)  of  the 
Commission's  Regulations,  the  authority 
for  the  publication  of  such  cost  limits, 
as  adjusted  for  inflation,  is  delegated  to 
the  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation.  The  cost  limits  for 
calendar  years  1982  through  1994,  as 
published  in  Table  I  of  §  157.208(d)  and 
Table  n  of  §  157.215(a),  are  hereby 
issued. 

Note  that  these  inflation  adjustments 
are  based  on  the  Gross  Domestic 
Product  (GDP)  Implicit  Price  Deflator 
rather  than  the  Gross  National  Product 
(GNP)  Implicit  Price  Deflator,  which  is 
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not  yet  available  for  1993.  The 
Commerce  Department  advises  that  in 
recent  years  the  annual  change  has  been 
virtually  the  same  for  both  indices. 
Further  adjustments  will  be  made,  if 
necessary. 

List  of  Subjects  in  18  CFR  Part  157 

Natural  gas. 

Robert  J.  Cupina, 

Deputy  Director,  Office  of  Pipeline  and 
Producer  Regulation. 

Accordingly.  18  CFR  part  157  is 
amended  as  follows: 

PART  157— [AMENDED] 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

§157.208    [Amended] 

2.  Table  I  in  §  157.208(d)  is  revised  to 
read  as  follows: 

Table  I 


LJmit 

Year 

Auto,  pfoject 

cost  limit 

(CO).  1) 

Priof  notice 
project  cost 
limit  (col.  2) 

1982  

S4.200.000 
4.500.000 
4.700,000 
4.900.000 
5.100.000 
5,200,000 
5,400.000 
5.600,000 
6,800,000 
6,000,000 
6.200,000 
6,400,000 
6,600.000 

512,000.000 
12,800,000 
13.300.000 
13,800,000 
14.300,000 
14.700.000 
15.100,000 
15.600.000 
16.000,000 
16,700,000 
17.300.000 
17,700,000 
18,100.000 

1983  

1984  

1985  

1986  

1987  

1988  

1989  

1990  

1991   

1992  

1993  

1994  

§157.215    [Amended] 

3.  Table  II  in  §  157.215(a)  is  revised  to 
read  as  follows: 

Table  11 


Year 

Limit 

1982 

S2  700  000 

1983 

2.900,000 
3,000,000 
3,100,000 
3.200,000 
3.300,000 
3.400.000 
3500  000 

1984 

1985 

1986 

1987 

1988 

1989 

1990 

3  600  000 

1991  

3  800  000 

1992 

3,900.000 
4  000  000 

1993 

1994 

4.100.000 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  177 
[Docket  No.  93F-0058] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


IFR  Doc.  5*4-2895  Filed  2-8-94;  8:45  am) 
BiLUNO  cooc  (nr-oi-p 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polymethylmethacrylate/ 
poly(trimethoxysilylpropyl) 
methacrylate  copolymers  as  components 
of  surface  primers  used  in  conjunction 
with  regulated  silicone  polymers  in 
repeat-use.  food-contact  applications. 
This  action  is  in  resporise  to  a  petition 
filed  by  General  Electric  Co. 
DATES:  Effective  February  9,  1994; 
written  objections  and  requests  for  a 
hearing  by  March  11.  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  22.  1993  (58  FR  21583).  FDA 
announced  that  a  food  additive  petition 
(FA?  3B4362)  had  been  filed  by  General 
Electric  Co..  c/o  700  13th  St.  NW..  suite 
1200.  Washington.  DC  20005.  The 
petition  proposed  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polymethylmethacrylate/ 
poly(trimethoxysilylpropyl) 
methacrylate  copolymers  as  surface 
primers  with  silicone  polymers 
regulated  in  §  175.300  Resinous  and 
polymeric  coatings  (21  CFR  175.300) 
and  §  177.2600  Rubber  articles  intended 
for  repeated  use  (21  CFR  177.2600). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of 
polymethylmethacrylate/ 
poly(trimethoxysilylpropyl) 
methacrylate  copolymer  is  safe  and  that 
the  regulations  should  be  amended  by 
adding  new  §  177.2465  (21  CFR 
177.2465)  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 


approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  11, 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  ail  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 
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PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201, 402. 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
use  321,  342,  348,  379e). 

2.  New  §  177.2465  is  added  to  subpart 
C  to  read  as  follows: 

§  177.2465    Poiymethytmetttacrylata/ 

po<y(trUTtethoxysilytpropyl)mettt8crytate 

copiolymers. 

Polymethylmethacrylate/ 
poly(trimethoxysilylpropyl) 
methacrylate  copolymers  (CAS  Reg.  No. 
26936-30-1)  may  be  safely  used  as 
components  of  surface  primers  used  in 
conjunction  with  silicone  polymers 
intended  for  repeated  use  and 
complying  with  §  175.300  of  this 
chapter  and  §  177.2600.  in  accordance 
with  the  following  prescribed 
conditions. 

(a)  Identity.  For  the  purpose  of  this 
section,  polymethylmethacrylate/ 
poly(trimethoxysilylpropyl) 
methacrylate  copolymers  are  produced 
by  the  polymerization  of 
methylmethacrylate  and 
trimethoxysilylpropylmethacrylate. 

(b)  Conditions  of  use.  (1)  The 
polymethylmethacrylate/ 
poly(trimethoxysilylpropyl) 
methacrylate  copolymers  are  used  at 
levels  not  to  exceed  6.0  percent  by 
weight  of  the  primer  formulation. 

(2)  The  copolymers  may  be  used  in 
food  contact  applications  with  all  food 
types  under  conditions  of  use  B  through 
H  as  described  in  Table  2  of  §  176.170(c) 
of  this  chapter. 

Dated:  January  31. 1994. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc.  94-2881  Filed  2-8-94;  8:45  am) 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  228 
Security  Protective  Force 

AGENCY:  National  Security  Agency, 

DOD. 

ACTION:  Final  rule. 

summary:  The  National  Security  Agency 
(NSA)  has  promulgated  regulations 
which  protect  its  foreign  intelligence 
facilities  within  the  United  States.  The 
classified  and  highly  sensitive 
worldwide  activities  of  the  Agency  are 


directed  and  supervised  from  these 
various  facilities.  Furthermore,  all 
intelligence  support  functions  for  the 
conduct  of  the  various  foreign 
intelligence  missions  of  the  NSA  are 
managed  from  these  facilities.  Pursuant 
to  a  Delegation  of  Authority  to  the 
Director,  NSA  from  the  Administrator  of 
General  Services  effective  October  1, 
1986,  the  NSA  was  empowered  to 
promulgate  this  part,  which  has  the 
force  of  law.  Pursuant  to  the  Delegation, 
the  NSA  has  the  authority  to  carry  out 
the  protective  police  functions  set  forth 
above  with  respect  to  property  under  its 
charge  and  control,  and  has 
promulgated  this  part  pursuant  thereto. 
EFFECTIVE  DATE:  February  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  R.  Badger,  Office  of  General 
Counsel,  National  Security  Agency. 
(301) 688-5015. 

SUPPLEMENTARY  INFORMATtON:  On 
September  30. 1991.  the  Administrator 
of  General  Services  signed  a  Delegation 
of  Authority,  effective  October  1, 1991, 
which  delegated  to  the  Director,  NSA 
the  authorities  vested  in  the 
Administrator  by,  inter  alia,  the  Act  of 
June  1,  1948,  62  Stat.  281,  Sections  1 
through  4  (40  U.S.C  318-318c),  to 
perform  functions  with  respect  to  the 
protection  of  the  buildings  and  grounds 
occupied  by  the  Agency.  40  U.S.C.  318 
empowers  the  Administrator  of  General 
Services  to  appoint  special  policemen  to 
protect  property  under  his  charge  and 
control.  In  furtherance  of  this  purpose, 
such  special  policemen  are  granted  the 
same  powers  as  sheriffs  and  constables, 
and  are  authorized  to  enforce  laws 
enacted  for  the  protection  of  p)€rsons 
and  property,  to  prevent  breaches  of  the 
peace,  to  suppress  affrays  (brawls)  or 
unlawful  assemblies,  and  to  enforce 
with  criminal  penalties  any  rules  and 
regulations  made  and  promulgated  by 
the  Administrator.  Section  318a 
provides  sp)ecific  authority  to 
promulgate  regulations  to  be  enforced 
by  such  special  poUcemen. 

On  July  2. 1991,  NSA  published  this 
regulation  as  a  proposed  rule  with 
comment  period.  No  comments  were 
received,  and  the  rule  is  now  being 
published  in  final  without  substantive 
changes. 

This  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  of  September  30, 
1993.  As  required  by  the  Regulatory 
Flexibility  Act,  it  has  been  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities.  This 
rule  is  not  subject  to  the  Paperwork 
Reduction  Act  because  it  will  not 
impose  on  the  public  any  reporting  or 
record  keeping  requirements 


List  of  Subjects  in  32  CFR  Part  228 

Secxirity  measures. 

Accordingly,  Title  32.  Chapter  I, 
Subchapter  M  is  amended  to  add  a  new 
Part  228  to  read  as  follows: 

PART  228— SECURITY  PROTECTIVE 
FORCE 

Sec. 

228.1  Applicability. 

228.2  Control  of  activities  on  protected 
property. 

228.3  Restrictions  on  admission  to 
protected  property. 

228.4  Control  of  vehicles  on  protected 
property. 

228.5  Enforcement  of  parking  regulations. 

228.6  Security  inspection. 

228.7  Prohibition  on  weapons  and 
explosives. 

228.8  Prohibition  on  photographic  or 
electronic  recording  or  transmitting 
equipment. 

228.9  Prohibition  on  narcotics  and  illegal 
substances. 

228.10  Prohibition  on  alcohol. 

228. 1 1  Restrictions  on  the  taking  of 
photographs. 

228.12  Physical  protection  of  facilities. 

228.13  Disturbances  on  protected  pro{)erty 

228.14  Prohibition  on  gambling. 

228.15  Restriction  regarding  animals. 

228.16  Soliciting,  vending,  and  debt 
collection. 

228.17  Distribution  of  unauthorized 
materials. 

228. 18  Penalties  and  the  effect  on  other 
laws. 

Authority:  40  ii.SXL  31fr-318c. 

§228.1    AppUcability. 

This  part  applies  to  all  property  under 
the  charge  and  control  of  the  Director, 
NSA.  and  to  all  persons  entering  in  or 
on  such  property  (hereinafter  referred  to 
as  "protected  property").  Employees  of 
the  NSA  and  any  other  p>ersons  entering 
upon  protected  property  shall  be  subject 
to  these  regulations. 

§  228.2    Controt  of  activities  on  protected 
property. 

Persons  in  and  on  protected  property 
shall  at  all  times  comply  with  official 
signs  of  a  prohibitory,  regulatory,  or 
directory  nature  and  with  the  direction 
of  Security  Protective  Officers  and  any 
other  duly  authorized  personnel. 

S  228.3    Restrictions  on  admission  to 
protected  property. 

Access  to  protected  property  shall  be 
restricted  to  ensure  the  orderly  and 
secure  conduct  of  Agency  business. 
Admission  to  protected  property  will  be 
restricted  to  employees  and  other 
persons  with  proper  authorization  who 
shall,  when  requested,  display 
government  or  other  identifying 
credentials  to  the  Security  Protective 
Officers  or  other  duly  authorized 
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personnel  when  entering,  leaving,  or 
while  on  the  property. 

S  228.4    Control  of  vehicles  on  protected 
property. 

Drivers  of  all  vehicles  entering  or 
while  on  protected  property  shall 
comply  with  the  signals  and  directions 
of  Security  Protective  Officers  or  other 
duly  authorized  personnel  and  any 
posted  traffic  instructions.  All  vehicles 
shall  be  driven  in  a  safe  and  careful 
manner  at  all  times,  in  compliance  with 
applicable  motor  vehicle  laws. 

§  228.5    Enforcement  of  parking 
regulations. 

For  reasons  of  security,  parking 
regulations  shall  be  strictly  enforced. 
Except  with  proper  authorization, 
parking  on  protected  property  is  not 
allowed  without  a  permit.  Parking 
without  a  permit  or  other  authorization, 
parking  in  unauthorized  locations  or  in 
locations  reserved  for  other  persons,  or 
parking  contrary  to  the  direction  of 
posted  signs  or  applicable  state  or 
federal  laws  and  regulations  is 
prohibited.  Vehicles  parked  in  violation, 
where  warning  signs  are  posted,  shall  be 
subject  to  removal  at  the  ovmer's  risk, 
which  shall  be  in  addition  to  any 
penalties  assessed  pursuant  to  §  228.18. 
The  Agency  assumes  no  responsibility 
for  the  payment  of  any  fees  or  costs 
related  to  such  removal  which  may  be 
charged  to  the  owner  of  the  vehicle  by 
the  towing  organization.  This  paragraph 
may  be  supplemented  from  time  to  time 
with  the  approval  of  the  NSA  Director 
of  Security  or  his  designee  by  the 
issuance  and  posting  of  such  specific 
traffic  directives  as  may  be  required, 
and  when  so  issued  and  posted  such 
directives  shall  have  the  same  force  and 
effect  as  if  made  a  part  hereof.  Proof  that 
a  vehicle  was  parked  in  violation  of 
these  regulations  or  directives  may  be 
taken  as  prima  facie  evidence  that  the 
registered  owner  was  responsible  for  the 
violation. 

§  228.6    Security  inspection. 

Any  personal  property,  including  but 
not  limited  to  any  packages,  briefcases, 
containers  or  vehicles  brought  into, 
while  on,  or  being  removed  from 
protected  property  are  subject  to 
inspection.  A  search  of  a  person  may 
accompany  an  investigative  stop  or  an 
arrest. 

S  228.7    Prohibition  on  weapons  and 
explosWes. 

No  persons  entering  or  while  on 
protected  property  shall  carry  or 
possess,  either  openly  or  concealed, 
firearms,  any  illegal  or  legally  controlled 
weapon  (e.g..  throwing  stars, 
switchblades),  explosives,  or  items 


intended  to  be  used  to  fabricate  an 
explosive  or  incendiary  device,  except 
as  authorized  by  the  NSA  Director  of 
Security  or  his  designee  at  each  Agency 
facility.  The  use  of  chemical  agents 
(Mace,  tear  gas,  etc.)  on  protected 
property  in  circumstances  that  do  not 
include  an  immediate  and  unlawful 
threat  of  physical  harm  to  any  person  or 
persons  is  prohibited;  however,  this 
prohibition  does  not  apply  to  use  by  law 
enforcement  personnel  in  the 
performance  of  their  duties. 

§228.8'  Prohibition  on  photographic  or 
electronic  recording  or  transmitting 
equipment 

No  person  entering  or  while  on 
protected  property  shall  bring  or  possess 
any  kind  of  photographic,  recording  or 
transmitting  equipment  (including  but 
not  limited  to  cameras,  cellular 
telephones,  or  recorders),  except  as 
specially  authorized  by  the  NSA 
Director  of  Security  or  his  designee  at 
each  Agency  facility. 

§  228.9    Prohibition  on  narcotics  and  Illegal 
substances. 

Entering  or  being  on  protected 
property  under  the  influence  of.  or 
while  using  or  possessing,  any  narcotic 
drug,  hallucinogen,  marijuana, 
barbiturate  or  amphetamine  is 
prohibited.  Operation  of  a  motor  vehicle 
entering  or  while  on  protected  property 
by  a  person  under  the  influence  of 
narcotic  drugs,  hallucinogens, 
marijuana,  barbiturates  or 
amphetamines  is  also  prohibited.  These 
prohibitions  shall  not  apply  in  cases 
where  the  drug  is  being  used  as 
prescribed  for  a  patient  by  a  licensed 
physician. 

§  228.10    Prohibition  on  alcohol 

Entering  or  being  on  protected 
property  under  the  influence  of 
alcoholic  beverages  is  prohibited. 
Operation  of  a  motor  vehicle  entering  or 
while  on  protected  property  by  a  person 
under  the  influence  of  alcoholic 
beverages  is  prohibited.  The  use  of 
alcoholic  beverages  on  protected 
property  is  also  prohibited,  except  on 
occasions  and  on  protected  property  for 
which  the  NSA  Deputy  Director  for 
Support  Services  or  his  designee  has 
granted  approval  for  such  use. 

i  228. 1 1    Restrictions  on  ttie  talcing  of 
photographs. 

In  order  to  protect  the  security  of  the 
Agency's  facilities,  photographs  may  be 
taken  on  protected  property  only  with 
the  consent  of  the  NSA  Director  of 
Security  or  his  designee.  The  taking  of 
photographs  includes  the  use  of 
television  cameras,  video  taping 


equipment,  and  still  or  motion  picture 
cameras. 

§  228.12    Physical  protection  of  facilities. 

The  willful  destruction  of,  or  damage 
to  any  protected  property,  or  any 
buildings  or  personal  property  thereon, 
is  prohibited.  The  theft  of  any  personal 
property,  the  creation  of  any  hazard  on 
protected  property  to  persons  or  things, 
and  the  throwing  of  articles  of  any  kind 
at  buildings  or  persons  on  protected 
property  is  prohibited.  The  improper 
disposal  of  trash  or  rubbish,  or  any 
unauthorized  or  hazardous  materials  on 
protected  property  is  also  prohibited. 

§  228. 1 3    Disturbances  on  protected 
property. 

Any  conduct  which  impedes  or 
threatens  the  security  of  protected 
property,  or  any  buildings  or  persons 
thereon,  or  which  disrupts  the 
performance  of  official  duties  by  Agency 
employees,  or  which  interferes  with 
ingress  to  or  egress  from  protected 
property  is  prohibited.  Also  prohibited 
is  any  disorderly  conduct,  any  failure  to 
obey  an  order  to  depart  the  premises, 
any  unwarranted  loitering,  any  behavior 
which  creates  loud  or  unusual  noise  or 
nuisance,  or  any  conduct  which 
obstructs  the  usual  use  of  entrances, 
foyers,  lobbies,  corridors,  offices, 
elevators,  stairways  or  parking  lots. 

§  228.1 4    Prohibition  on  gambling. 

Participating  in  games  for  money  or 
other  personal  property,  or  the  operating 
of  gambling  devices,  the  conduct  of  a 
lottery,  or  the  selling  or  purchasing  of 
numbers  tickets,  in  or  on  protected 
property  is  prohibited.  This  prohibition 
shall  not  apply  to  the  vending  or 
exchange  of  chances  by  licensed  blind 
operators  of  vending  facilities  for  any 
lottery  set  forth  in  a  State  law  and 
conducted  by  an  agency  of  a  State  as 
authorized  by  section  2(a)(5)  of  the 
Randolph-Sheppard  Act.  as  amended 
(20  U.S.C.  107(a)(5)j. 

§  228.15    Restriction  regarding  animals. 

No  aninjals  except  guide  dogs  for  the 
blind  or  hearing  impaired,  or  guard  or 
search  dogs  used  by  authorized  state  or 
federal  officials,  shall  be  brought  upon 
protected  property,  except  as  authorized 
by  the  NSA  Director  of  Security  or  his 
designee  at  each  Agency  facility. 

S  22&1 6    Soliciting,  vending,  and  debt 
collection. 

Commercial  or  political  soliciting, 
vending  of  all  kinds,  displaying  or 
distributing  commercial  advertising, 
collecting  private  debts  or  soliciting 
alms  on  protected  property  is 
prohibited.  This  does  not  apply  to: 
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(a)  National  or  local  drives  for 
welfare,  health,  or  other  purposes  as 
authorized  by  the  "Manual  on  Fund 
Raising  Within  the  Federal  Service." 
issued  by  the  U.S.  Office  of  Personnel 
Management  under  Executive  Order 
12353,  47  FR  12785.  3  CFR.  1982 
Osmp..  p.  139.  or  by  other  federal  laws 
or  regulations;  and 

(b)  Authorized  employee  notices 
posted  on  Agency  bulletin  boards. 

$228.17    Distribution  of  unauthorized 
matertais. 

Distributing,  posting  or  affixing 
materials,  such  as  pamphlets,  handbills, 
or  flyers,  on  protected  property  is 
prohibited,  except  as  provided  by 
§  228.16,  as  authorized  by  the  NSA 
Director  of  Security  or  his  designee  at 
each  Agency  facility,  or  when 
conducted  as  part  of  authorized 
Government  activities. 

$228.18    PenaMe* and  the  eftoct  on  other 


Whoever  shall  be  found  guilty  of 
violating  any  provision  of  these 
regulations  is  subject  to  a  fine  of  not 
more  than  $50  or  imprisonment  of  not 
more  than  30  days,  or  both.  In  the  case 
of  traffic  and  parking  violations,  fines 
assessed  shall  be  in  accordance  with  the 
schedule(s)  of  fines  adopted  by  the 
United  States  District  Court  for  the 
District  where  the  offense  occurred. 
Nothing  in  these  regulations  shall  be 
construed  to  abrogate  or  supersede  any 
other  Federal  laws  or  any  State  or  local 
laws  or  regulations  applicable  to  any 
area  in  which  the  protected  property  is 
situated. 

Dated:  February  3. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Fegister  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  94-2884  Filed  2-«-«4;  8:45  am] 

ilUJNO  CUUC  OMUU  IH  m 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 
[COO  94-007] 

Safety,  Security  Zonas,  and  Special 
Local  Regulations 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  October  1, 
1993  and  December  31.  1993,  which 
were  not  published  in  the  Federal 
Register.  This  Quarterly  notice  lists 
temporary  local  regulations,  security 
zones,  and  safety  zones,  which  were  of 
limited  duration  and  for  which  timely 
pubUcation  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  district  regulations  that  were 
established  and  terminated  between 
October  1, 1993  and  December  31, 1993, 
as  well  as  several  regulations  which 
were  not  included  in  the  previous 
quarterly  list. 

ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  de  Grom.  Executive  Secretary, 
Marine  Safety  Council  at  (202)  287- 
1477  between  the  hours  of  8  a.m.  and 
3  p.m.,  Monday  through  Friday. 
SUPPt-EMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  enviroiunental 
purposes.  A  safety  zone  may  be 

Quarterly  Report 


stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfiront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  ptirticipants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  advance  notice. 
However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  by 
the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law.  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
imdue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  under 
E.0. 12866  because  of  their  emergency 
nat\ire.  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
October  1. 1993  and  December  31, 1993, 
unless  otherwise  indicated. 

Dated:  February  4, 1994. 
Sheri  da  Grom, 
Executive  Secretary,  Marine  Safety  Council. 
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33  CFR  Part  110  and  165 

(CCGD11-W-0071 

R1N2115-AE62 

Regulated  Navigation  Area;  San  Pedro 
Bay.CA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  restricts  vessel 
movement  in  Commercial  Anchorage  G 
and  expands  the  Regulated  Navigation 
Area  at  the  approach  to  Los  Angeles/ 
Long  Beach  Harbor,  California  and 
prescribes  certain  vessel  operating 
requirements  for  vessels  operating  in 
that  area.  The  rule  is  a  proactive 
prevention  measure  to  enhance 
navigation  safety  in  the  approach  to  and 
departure  from  this  heavily  transited 
area.  This  rule  does  not  change  existing 
regulations  associated  with  the  pilot 
areas. 

EFFECTIVE  DATE:  March  11. 1994. 


FOR  FURT>4ER  INFORMATION  CONTACT: 
Lieutenant  Scott  Pisel.  Eleventh  Coast 
Guard  District.  Aids  to  Navigation  and 
Waterways  Management  Branch.  501 
West  Ocean  Blvd..  Long  Beach.  CA 
90822-5399.  telephone  (310)  980-1300 
exL  501. 

SUPPLEMEHrrARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Commander 
Michael  Haucke.  Project  Manager,  and 
Lieutenant  Commander  Craig  Juckniess. 
Project  Counsel. 
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Regulatory  History 

On  November  26. 1993.  the  Coast 
Guard  published  a  noUce  of  proposed 
rulemaking  entitled  Regulated 
Navigation  Area;  San  Pedro  Bay.  CA  in 
the  Federal  Register  (58  FR  62300-02). 
The  Coast  Guard  received  one  letter 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

The  combined  harbor  of  Los  Angeles 
and  Long  Beach  is  the  largest  shipping 
complex  in  the  United  States.  Since 
1980,  over  7,000  vessels  have  called  on 
the  port  annually,  equalling  over  14,000 
transits  of  the  regulated  navigation  area. 
Ehiring  times  of  heavy  traffic,  incoming 
traffic  in  the  morning  and  outgoing 
traffic  in  the  evening,  large  ships  may  be 
closer  than  one  minute  apart  when 
moving  through  the  bottleneck  of  the 
two  breakwater  harbor  entrances  or 
gates.  To  prevent  maritime  accidents, 
this  rule  will  restrict  vessel  movement 
in  Commercial  Anchorage  G  and  exj)and 
the  regulated  navigation  area  to  ensure 
maritime  safety  through  better 
regulation  of  vessel  movements  in  the 
prescribed  area. 

This  regulated  navigation  area 
contains  two  pilot  areas,  a  restricted 
navigation  area  and  a  precautionary 
area.  All  are  marked  on  navigational 
charts. 

The  now  disbanded  Los  Angeles/Long 
Beach  Port  and  Navigational  Safety 
Committee,  consisting  of  Long  Beach, 
Los  Angeles  and  Navy  Pilots;  Ports  of 
Los  Angeles  and  Long  Beach;  dry  cargo 
vessel  operators;  the  tanker  industry;  the 
towing  industry;  and  the  U.S.  Navy  and 
Coast  Guard,  worked  to  minimize  risk, 
reduce  close  calls,  and  prevent 
collisions  in  San  Pedro  Bay.  After  the 
EXXON  VALDEZ  grounding  in  1989, 
the  Committee  accelerated  its  work  to 
improve  navigational  safety  and  focused 
specifically  on  San  Pedro  Bay.  The 
Committee  concluded  that  a  larger 
regulated  navigation  area,  better 
organization,  and  stricter  regulation  of 
incoming  and  outgoing  vessel  traffic 
was  needed  to  prevent  accidents. 

Pursuant  to  the  State  of  California  Oil 
Spill  Prevention,  Abatement,  and 
Removal  Act  of  1990,  the  Long  Beach/ 
Los  Angeles  Harbor  Safety  Committee 
was  created.  This  new  committee,  with 
representatives  from  the  Ports  of  Los 
Angeles  and  Long  Beach,  local  pilots, 
tank  vessel  operators,  dry  cargo  vessel 
operators,  towing  industry,  a  local 
environmental  representative,  Los 
Angeles  Fisherman's  Association,  a 
maritime  labor  representative,  and  the 
State  of  California,  agreed  that  better 


regulation  of  vessel  movements  in  the 
prescribed  area  would  increase 
navigation  safety. 

Discussion  of  Conunents  and  Changes 

One  letter  was  received  commenting 
on  the  proposed  rule,  which  addressed 
two  different  areas  of  concern.  The 
commenter  first  suggested  altering  the 
description  of  vessel  categories  subject 
to  the  operating  requirements  of 
Anchorage  G  and  the  San  Pedro  Bay 
Regulated  Navigation  Area  to  include 
towing  vessels  only  while  engaged  in 
towing.  This  clarification  is  appropriate 
and  is  reflected  in  the  final  rule. 

The  commenter's  second  concern  was 
the  prohibition  on  vessels  transiting  the 
pilot  areas.  Anchorage  G,  and  the  waters 
between  Commercial  Anchorage  G  and 
the  Middle  Breakwater.  A  primary 
purpose  of  this  rule  is  to  reduce  the 
volume  of  vessel  traffic,  and  to  regulate 
operating  conditions,  within  the 
Regulated  Navigation  Area  in  order  to 
facilitate  the  safe  navigation  of  large 
vessels  entering  and  departing  the  Los 
Angeles  and  Long  Beach  Harbors.  The 
category  of  towing  vessels  excepted 
from  the  prohibition  against  entering  the 
waters  between  Anchorage  G  and  the 
Middle  Breakwater  has  been  expanded 
to  include  vessels  "engaged  In  towing 
vessels  to  or  from  Commercial 
Anchorage  G,  or  to  or  from  the  waters 
between  Commercial  Anchorage  G  and 
the  Middle  Breakwater."  The  remaining 
restrictions  on  vessel  movement  within 
these  areas  are  retained  as  proposed. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  Impact  of  this  rule 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  uimecessary. 

Small  Entities 

The  impact  of  this  rule  is  minimal, 
therefore,  the  Coast  Guard  Certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq), 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paf)€rwork  Reduction  Act  (44  U.S.C 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 


contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B,  it 
will  have  no  environmental  impact  and 
it  is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  110  and  165  as  follows: 

PARTIKMAMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  471,  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  Section  110.214  is  amended  by 
adding  paragraph  (a)(7)(iii)  to  read  as 
follows: 


911 0.21 4    Los  Angeles  and  Long  Beach 
HartMrs,  California. 

(a)*   •   * 

(7)*    •   * 

(iii)  Vessels  30  meters  or  over  in 
length,  lowing  vessels  of  8  meters  or 
over  in  length  engaged  in  towing,  every 
vessel  of  100  gross  tons  and  upward 
carrying  one  or  more  passengers  for  hire 
while  navigating,  and  each  dredge  and 
floating  plant  engaged  in  operations 
shall  not  enter  anchorage  G  unless: 

(A)  In  an  emergency; 

(B)  Proceeding  to  anchor  in  or 
departing  from  Commercial  Anchorage 
G; 

(C)  Standing  by  with  confirmed  pilot 
boarding  arrangements;  or, 

(D)  Engaged  in  towing  vessels  to  or 
from  Commercial  Anchorage  G. 


PART  165— (AMENDED] 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191, 
33  CFR  1.05-l(g),  6.04-1,  6i)4-6,  and  160.5, 
49  CFR  1.46. 
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4.  Section  165.1109  is  revised  to  read 
as  follows: 

$165.1109    San  Psdro  B«y.  Cailfofnta— 
Regulated  navigation  araa. 

(a)  Location.  The  following  is  a 
regulated  navigation  area:  The  water 
area  of  San  Pedro  Bay  encompassed  by 
the  following  geographic  coordinates; 

From  Point  Fermin  Light  (33*42'18" 
N.  llS'lT'Se"  W)  thence  along  the 
shoreline  to  the  San  Pedro  Breakwater, 
thence  along  the  San  Pedro  Breakwater 
and  the  Middle  Breakwater  (following 
the  COLREGS  Demarcation  Lines)  to 
Long  Beach  Channel  Entrance  Light  "2" 
(33''42'42"  N.  118°14'42"  W).  thence 
south  southeast  to  33*40'31''  N. 
118''08'42"  W;  thence  west  to  33''40'31" 
N.  118''12'03''  W;  thence  %vest  southwest 
to  33''39'\7''  N.  IIB'WOO"  W;  thence 
northeast  to  33''4O'06''  N.  118°17'38"  W; 
thencQ  north  to  the  point  of  origin. 
[Datum:  NAD  1983| 

(b)  Pilot  areas.  There  are  two  pilot 
areas  within  the  regulated  navigation 
area  described  in  paragraph  (a).  They 
are  defined  as  follows: 

(1)  The  Los  Angeles  Pilot  Area  is 
enclosed  by  a  line  beginning  at  Los 
Angeles  Light  (3y42'30"  N.  1 18*15*06" 
VV);  thence  easteriy  to  Los  Angeles  Main 
Channel  Entrance  Light  2  (33''4r42''  N. 
118°14'42''  W):  thence  southeasterly  to 
33'41'36.2"  (N,  118«13'46.2'  W;  thence 
southwest  to  33M1'13.9"  N. 
118''14'55.4"  W;  thence  north  to  the 
point  of  origin. 

(Datum:  NAD  1983) 

(2)  The  Long  Beach  Pilot  Area  Is 
enclosed  by  aline  beginning  at  Long 
Beach  Light  (33*43'24  "  N.  118''11'12'' 
VV);  thence  easterly  to  Long  Beach 
Channel  Entrance  Light  2  r33''43'24''  N. 
118°10'48"  VV):  thence  southerly  to 
33''42'09.1''  N.  118*l(r28.2-  W;  thence 
west  to  33°42'09.1''  N,  118»11'35.5"  VV; 
thence  northeasterly  to  the  point  of 
origin. 

(Datum:  NAD  1983] 

(c)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Floating  plant — means  any  vessel, 
other  than  a  vessel  underway  and 
making  «vay,  engaged  in  any 
construction,  manufacturing,  or 
exploration  operation. 

(2)  Vessel—means  every  description 
of  watercraft.  used  or  capable  of  being 
used  as  a  means  of  transportation  on 
water. 

(d)  The  following  regulations  apply  to 
all  vessels  while  operating  within  the 
regulated  navigation  area: 

(1)  Los  Angeles  Pilot  Area: 
(i)  No  vessel  may  enter  the  Los 
Angeles  Pilot  Area  unless  it  is  entering 
or  departing  the  Los  Angeles  Main 


Channel  via  the  Los  Angeles  Harbor 
Entrance  (Angel's  Gate). 

(ii)  Vessels  entering  the  Los  Angeles 
Pilot  Area  shall  pass  directly  through 
Mrithout  stopping  or  loitering  unless 
stopping  is  necessary  to  embark  or 
disembark  a  pilot 

(iii)  Vessels  shall  leave  Los  Angeles 
Approach  Lighted  Bell  Buoy  "LA"  to 
port  when  entering  and  departing  Los 
Angeles  Main  Channel; 

(2)  Long  Beach  Pilot  Area: 

(i)  No  vessel  may  enter  the  Long 
Beach  Pilot  Area  unless  it  is  entering  or 
departing  Long  Beach  Harbor  Entrance 
(Queen's  Gate). 

(ii)  Every  vessel  entering  the  Long 
Beach  Pilot  Area  shall  pass  directly 
thorugh  without  stopping  or  loitering 
unless  stopping  is  necessary  to  embark 
or  disembark  a  pilot 

(iii)  Every  vessel  shall  leave  Long 
Beach  Approach  Lighted  Whistle  Buoy 
"LB"  to  port  when  entering  and 
departing  Long  Beach  Channel  and 
departing  vessels  shall  pass  across  the 
southern  boundary  of  the  Long  Beach 
Pilot  Area. 

(e)  The  following  regulations 
contained  in  paragraf^s  (e)(1)  through 
(e)(4)  apply  to  vessels  30  meters 
(approximately  98  feet)  or  over  in 
length,  towing  vessels  of  8  meters 
(approximately  26  feet)  or  over  In  length 
engaged  in  towing,  vessels  of  100  gross 
tons  and  upward  carrying  one  or  more 
passengers  for  hire  while  navigating. 
and  each  dredge  and  floating  plant 
engaged  in  operations  in  the  regulated 
navigation  area: 

(1)  Such  vessel's  speed  shall  not 
exceed  12  knots; 

(2)  All  verbal  contact  between  such 
vessels  shall  be  communicated  in  the 
English  language.  No  such  vessel  may 
enter  or  transit  within  the  regulated 
navigation  area  unless  there  is  at  least 
one  person  on  the  bridge  Immediately 
available  to  communicate  with  other 
vessels  In  the  English  language: 

(3)  Whensuch  vessels  m  the  regulated 
navigation  area  encounter  nneeting, 
crossing,  or  overtaking  situations  as 
defined  by  the  International  Regulations 
for  Prevention  of  Collisions  at  Sea.  1972 
(72  COLREGS)  the  master,  pilot  or 
person  in  charge  of  each  such  vessel 
shall  make  verbal  passing  arrangements 
with  the  other  over  radiotelephone  in 
addition  to  sound  signal  requirements  of 
the  72  COLREGS; 

(4)  No  such  vessel  may  enter  the 
waters  between  Conmiercial  Anchorage 
G  and  the  Middle  Breakwater  as  defined 
by  an  area  enclosed  by  a  line  beginning 
at  Los  Angeles  Main  Channel  Entrance 
Ught  2  (33Mr42"  N.  118»14'42'  W); 
thence  eastward  along  the  middle 
breakwater  to  Long  Beach  Light 


(33''43'24"  N.  118«11'12''  W);  thence 
south  to  33*43'05.3''  N.  IIS'II'ISS"  W; 
thence  westerly  to  33*43'05.3''  N. 
118"12'15.7"  W:  thence  southwesteriy 
parallel  to  the  breakwater  to  33''42'29.9" 
N.  118*14'16.0"  W;  thence  to  the  point 
of  origin,  unless  such  vessel  is: 

(i)  In  an  emergency; 

(ii)  Proceeding  to  anchor  in  or 
departing  Commercial  Anchorage  G; 

liii)  Standing  by  with  confirmed  pilot 
boarding  arrangements;  or, 

(iv)  Engaged  in  towing  vessels  to  or 
from  Commercial  Anchorage  G.  or  to  or 
from  the  waters  between  Commercial 
Anchorage  G  and  the  Middle 
Breakwater. 

Dated:  January  24. 1994. 
ItO.  Herr. 

Rear  Admiral.  U.S.  Coast  Guard,  Comtnonder. 

Eleventh  Coast  Guard  District 

|FR  Doc  94-3000  F)|©d  2-ft-^;  8:45  ami 
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33  CFR  Part  117 
(CQ005-M-054} 

Drawbridge  Operation  Reguiationa; 
York  River,  Yorfctown.  VA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  Is  changing 
the  regulations  governing  the  operation 
of  the  George  P.  Coleman  Memorial 
drawbridge  across  the  York  River,  mile 
7.0.  at  YoAtown.  Virginia,  by  restricting 
bridge  openings  during  the  mominc  and 
evening  rush  hours  to  all  vessel  traffic 
This  Is  intended  to  provide  for  the 
regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge. 

EFFECnve  DATE:  This  rule  is  effective  on 
March  11. 1994. 

FOR  FURTMER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  39»- 
6222. 

SUPPLEMSNTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  In 
drafting  this  document  are  Linda  G. 
Gilliam,  Prefect  Manager,  Bridge 
Section,  and  LT  Monica  L  Lombard!. 
Project  Counsel,  Legal  Office. 

Regulatory  History 

On  August  19.  1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  York  River, 
Yorktown.  Virginia,  in  the  Federal 
Register  (58  FR  44155).  The  comment 
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period  ended  October  4. 1993.  The 
Coast  Guard  received  eight  letters 
conunenting  on  the  proposal.  The 
Commander,  Fifth  Coast  Guard  District, 
also  published  the  proposed  rule  as  a 
public  notice  on  August  27, 1993.  with 
the  comment  period  ending  October  4, 
1993.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

The  Virginia  Department  of 
Transportation  requested  that  peak 
morning  and  evening  vehicular  traffic 
period  openings  of  the  George  P. 
Coleman  Memorial  drawbridge  across 
the  York  River,  mile  7.0,  at  Yorktown. 
Virginia,  be  restricted  to  help  reduce 
rush  hour  highway  traffic  congestion, 
but  remain  open  on  signal  during  the 
rest  of  the  time. 

Currently,  the  Coleman  Bridge  opens 
for  vessel  traffic  on  demand.  This  rule 
will  restrict  the  passage  of  vessels 
during  rush  hours  by  eliminating  bridge 
openings  between  the  hours  of  6  8.m.  to 
8  a.m.  and  3  p.m.  to  6  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
year  roiuid.  Vessels  in  an  emergency 
shall  pass  at  any  time.  The  draw  shall 
open  on  signal  at  all  other  times. 

In  developing  this  final  rule,  the  Coast 
Guard  considered  all  views  and  believes 
this  final  rule  will  not  unduly  restrict 
commerciaiymilitary  vessels  passage 
through  the  bridge  since  they  can  plan 
their  vessel  transits  around  the 
restricted  hours  of  operation. 

Discussion  of  Conunents  and  Changes 

The  eight  comments  received  as  a 
result  of  the  public  notice  issued  by  the 
District  Commander  are  all  in  favor  of 
the  new  restrictions  for  the  Coleman 
Bridge.  No  new  or  additional  changes 
are  being  made  to  the  regulatory 
language  of  this  final  rule. 

Regulatory  Evaluation 

This  action  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  opinion  is  based  on  the  fact  that 
the  regulations  will  not  unduly  cause  a 
hardship  on  commercial/military 
vessels  who  will  be  able  to  plan  their 
vessel  transits  around  the  hours  of 
restriction. 

Small  Entities 

No  comments  were  received 
concerning  small  entities  or  on  the 
economic  imparl  this  rule  would  have 


on  small  entities.  Since  the  impact  on 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  602  et  seq), 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.]. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  Implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  117  of  title  33. 
Code  of  Federal  Regulations  to  read  as 
follows: 

PAFTT1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g) 

2.  Section  117.1025  is  added  to  read 
as  follows: 

§117.1025    Yor1(  River. 

(a)  The  Coleman  Memorial  Bridge, 
mile  7.0,  at  Yorktown,  shall  open  on 
signal;  except  from  6  a.m.  to  8  a.m.  and 
3  p.m.  to  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  the 
bridge  shall  remain  closed  to  navigation. 

(b)  The  bridge  shall  be  opened  at  any- 
time for  vessels  in  an  emergency  which 
presents  danger  to  life  or  property. 


Dated:  January  14. 1994. 
W.T.  Leland. 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc  94-2999  Filed  2-*-94;  8:45  ami 
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33  CFR  Part  165 

[CO  COTP  BALTIMORE,  MO  Regulation  M- 
001] 

Regulated  Navigation  Area;  Ice 
Operations  In  Chesapeake  Bay 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  implements 
33  CFR  165.503  the  Ice  Navigation 
Season  on  the  northern  portion  of  the 
Chesapeake  Bay  and  its  tributaries. 
Including  the  Chesapeake  and  Delaware 
Canal.  This  regulated  navigation  area 
will  be  placed  in  effect  on  January  3, 
1994.  The  purpose  of  these  Regulations 
is  to  enhance  the  safety  of  navigation  in 
the  affected  waters.  It  requires  operators 
of  certain  vessels,  during  their  vessel's 
transit  of  the  Regulated  Navigation  Area, 
to  be  aware  of  currently  effective  Ice 
Navigation  Season  Captain  of  the  Port 
Orders  issued  by  the  Captain  of  the  Port 
Baltimore. 

EFFECTIVE  DATES:  This  doounent  is 
effective  from  January  3. 1994,  until 
such  time  as  necessary  for  the  safe 
transit  of  vessels  in  the  area  and  this 
nodce  is  canceled  by  the  Captain  of  the 
Port.  Cancellation  Notice  will  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Mark  Williams,  USCG  Marine  Safety 
Office,  Custom  House,  40  South  Gay 
Street,  Baltimore.  Maryland  21202- 
4022,  (410)  962-5105. 

ORAmNQ  INFORMATION:  Drafted  by  LT 
Mark  Williams  project  officer,  MSO 
Baltimore,  and  LT  John  Gately,  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Office. 

Dated:  December  29, 1993. 
GS.  Cope. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port.  Baltimore,  Maryland. 

|FR  Doc  94-3002  Filed  2-8-94;  8;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL8a-1-6187:  FRL-4835-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 
Agency. 

ACTION:  Technical  amendments. 

SUMMARY:  This  document  contains 
corrections  to  final  rules  which  were 
published  on  September  29, 1982  and 
August  8. 1984.  These  revisions  related 
to  items  incorporated  by  reference  in  to 
the  Illinois  State  Implementation  Plan 
which  is  designated  as  §  52.720 
Identification  of  plan,  subpart  O — 
Illinois,  part  52,  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  February  9.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano  at  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  On 
September  29, 1982,  (47  FR  42733) 
when  the  United  States  Environmental 
Protection  Agency  (U.S.  EPA)  approved 
a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  in  the  form 
of  a  May  28. 1981  Illinois  Pollution 
Control  Board  (IPCB)  Final  Opinion  and 
Order  of  the  Board  in  proceeding  R78- 
17  U.S.  EPA  erroneously  codified  its 
approval  at  40  CFR  52.720(c)(37). 
Paragraph  (c)(37)  had  already  been 
utilized  to  codify  U.S.  EPA's  November 
27,  1981,  (46  FR  57893)  approval  of  a 
revision  to  the  Illinois  SIP  in  the  form 
of  an  April  3,  1980,  IPCB  Opinion  and 
Order  of  the  Board. 

On  August  8,  1984  (49  FR  31685), 
when  U.S.  EPA  approved  a  revision  to 
the  Illinois  SIP  in  the  form  of  the 
satisfaction  of  the  conditional  approval 
of  a  revised  part  D  sulfur  dioxide 
control  strategy  for  Cincinnati  Pelcin  and 
Elm  Grove  Townships  in  Tazewell 
County  and  for  Logan  and  Limestone 
Townships  in  Peoria  County,  U.S.  EPA 
erroneously  codified  its  approval  at  40 
CFR  52.720(c)(46).  Paragraph  (c)(46)  had 
already  been  utiUzed  to  codify  U.S. 
EPA's  February  22. 1984  (49  FR  6490) 
approval  of  a  revision  to  the  Illinois  SIP 
in  the  form  of  a  May  19. 1983  Opinion 
and  Order  of  the  IPCB  in  proceeding 
PCB  82-147  which  granted  Del  Monte 
Corporation's  Can  Manufacturing  Plant 
No.  115  which  is  located  in  Rochelle, 
Ogle  County.  Illinois  a  variance  from  the 
requirements  of  IPCB  Rule 
205(n)(l)(B)(i)  and  Rule  205(n)(lKB)(iv) 
until  Ciecember  31, 1994. 


Need  for  Correction 

These  duplicate  uses  of  paragraphs 
52.720  (c)(37)  and  (c)(46)  make  citations 
to  these  paragraphs  confusing  and 
unclear  as  well  as  imprecise.  For  this 
reason  U.S.  EPA  is  publishing  these 
technical  amendments,  to  avoid  further 
confusion. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Ozone.  Particulate  matter. 
Sulfur  oxides. 

Dated:  January  26, 1994. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

Accordingly,  part  52,  chapter  I,  title 
40  of  the  Code  of  Federal  Regulations  is 
corrected  by  making  the  following 
technical  amendments: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  7401-7671q. 

Subpart  O — Illinois 

§52.720    [Amended] 

2.  Section  52.720  is  amended  by 
redesignating  the  second  paragraph 
(c){37)  as  paragraph  (c)(43). 

3.  Section  52.720  is  amended  by 
redesignating  the  second  paragraph 
(c)(46)  as  (c)(47). 

IFR  Doc.  94-2910  Filed  2-8-94;  8:45  am] 
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40  CFR  Part  60 
[FRL^»83ft-3] 

Standards  of  Performance  for  New 
Stationary  Sources,  Supplemental 
Delegation  of  Authority  to  ttie 
Commonwealtli  of  Kentucicy 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  delegation  of 

authority. 

SUMMARY:  On  October  18, 1993,  the 
Commonwealth  of  Kentucky 
Department  for  Environmental 
Protection  requested  that  EPA  delegate 
authority  for  implementation  and 
enforcement  of  additional  and  revised 
categories  of  New  Source  Performance 
Standards  (NSPS).  Since  EPA's  review 
of  Kentucky's  pertinent  laws,  rules,  and 
regulations  showed  them  to  be  adequate 
for  the  implementation  and  enforcement 
of  these  federal  standards,  the  Agency 
has  made  the  delegations  as  requested. 


EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  of  authority  is  December  14, 
1993. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency. 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Natural  Resources  and  Environmental 
Protection  Cabinet,  Department  for 
Environmental  Protection,  Division 
for  Air  Quality,  316  St.  Clair  Mall, 
Frankfort,  Kentucky  40601. 

Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standards  should 
not  be  submitted  to  the  Region  FV  office, 
but  should  instead  be  submitted  to  the 
following  address: 

Natural  Resources  and  Environmental 
Protection  Cabinet,  Department  for 
Environmental  Protection,  Division 
for  Air  Quality,  316  St.  Clair  Mall, 
Frankfort,  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick.  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch.  United  States  Environmental 
Protection  Agency.  Region  FV,  345 
Courtland  Street  NE..  Atlanta.  Georgia, 
30365,  (404)  347-2864. 
SUPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  Sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15,  1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  part  60,  NSPS. 

On  April  12.  1977,  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS  programs  to  the  Commonwealth 
of  Kentucky.  On  October  18.  1993, 
Kentucky  requested  a  delegation  of 
authority  for  implementation  and 
enforcement  of  the  following  NSPS 
categories  found  in  40  CFR  part  60. 

New  Categories  for  NSPS 

1.  Subpart  Dc  401  KAR  59:435  Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units  (except 
§60.48c(a)). 

2.  Subpart  Kb  401  KAR  59:485  Storage 
Vessels  for  Petroleum  Liquids  (after  7/ 
23/84)  (except  §§60.111b(0(4),  60.114b. 
60.116b(e)(3)  (iii)  and  (iv),  and 
60.116b(f)(2)(iii)). 

Revised  Categories  for  NSPS 

1.  Subpart  F  401  KAR  59:450  Portland 
Cement  Plants. 
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2.  Subpart  G  401  KAR  59:455  Nitric 
Add  Plants. 

3.  Subpart  1 401  KAR  59:465  Hot  Mix 
Asphalt  Facilities. 

4.  Subpart  L  401  KAR  59:490 
Secondary  Lead  Smelters. 

5.  Subpart  M  401  KAR  59:495 
Secondary  Brass  and  Bronze  Ingot 
Production  Plants. 

6.  Subpart  N  401  KAR  59:500  Iron  and 
Steel  Plants. 

7.  Subpart  Na  401  KAR  59:505 
Secondary  Emissions  from  BOP  Steel 
Facilities  (after  1/10/83). 

8.  Subpart  T  401  KAR  59:535 
Phosphate  Fertilizer  Industry:  Wet 
Process  Phosphoric  Acid  Plants. 

9.  Subpart  U  401  KAR  59:540 
Phosphate  Fertilizer  Industry: 
Superphosphoric  Add  Plants. 

10.  Subpart  V  401 ICAR  59:545 
Phosphate  Fertilizer  Industry: 
Diammonium  Phosphate  Plants. 

11.  Subpart  W  401  KAR  59:550 
Phosphate  Fertilizer  Industry:  Triple 
Super  Plants. 

12.  Subpart  X  401  KAR  59:555 
Phosphate  Fertilizer  Industry:  Granular 
Triple  Superphosphate  Storage 
Facilities. 

13.  Subpart  AA  401  KAR  59:570  Steel 
Plants:  Electric  Arc  Furnaces  (After  12/ 
21/74  and  on  or  before  8/17/83). 

14.  Subpart  AAa  401  KAR  59:575 
Steel  Plants:  Electric  Arc  Furnaces  and 
Argon-Oxy  Decarbon  (after  10/7/83). 

15.  Subpart  BE  401  KAR  59:580  Kraft 
Pulp  Mills. 

16.  Subpart  CC  401  KAR  59:585  Glass 
Manufacturing  Plants. 

17.  Subpart  DD  401  KAR  59:590  Grain 
Elevators. 

18.  Subpart  EE  401  KAR  59:595 
Surface  Coating  of  Metal  Furniture 
(except  §  60.316(d)). 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  these  source  categories 
with  the  conditions  set  forth  in  the 
original  delegation  letter  of  April  12, 
1977.  Kentucky  sources  subjed  to  the 
requirements  of  these  subparts  will  now 
be  under  the  jurisdiction  of  the 
Commonwealth  of  Kentucky.  On 
December  14, 1993,  EPA  delegated  the 
authority  for  the  above  mentioned 
source  categories  in  a  letter  fr^m 
Winston  A.  Smith,  Diredor,  Air 
Pesticides,  and  Toxics  Management 
Division  to  lohn  E.  Homback,  Diredor, 
Kentucky  Division  for  Air  Quality. 

Action 

Since  review  of  the  pertinent 
Kentucky  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  categories  of  NSPS,  the 


Commonwealth's  request  for  delegation 
was  granted.  The  EPA  hereby  notifies 
the  public  that  it  has  delegated  the 
authority  for  the  source  categories  listed 
above  (except  those  sections,  as  noted, 
that  may  not  be  delegated). 

The  Onice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  sedion  6  of  Executive 
Order  12866. 

Authority.  This  notice  is  issued  under  the 
authority  of  sections  101. 110.  Ill,  and  301 
of  the  Qean  Air  Act.  as  aroended  (42  U.S.C 
7401.  7410,  7411,  7412.  and  7601). 

Dated:  )anuary  24, 1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator. 
[FR  Doc  94-2966  Filed  2-8-94;  8:45  ami 
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40  CFR  Parts  712  and  716 
[OPPTS-82042;  FRL-4745-6] 

Preliminary  Assessntent  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  Interagency  Testing 
Committee  (TTC)  in  its  32nd  Report  to 
EPA  revised  the  Toxic  Substances 
Control  Act  (TSCA)  Section  4(e)  Priority 
List  by  designating  for  testing  34 
chemical  substances.  The  ITC 
recommendations  must  be  given  priority 
consideration  by  EPA  in  promulgating 
test  rules.  EPA  is  adding  certain  of  these 
chemical  substances  to  two  model 
information-gathering  rules:  the  TSCA 
Sedion  8(a)  Preliminary  Assessment 
Information  Rule  (PAIR)  and  the  TSCA 
Section  8(d)  Health  and  Safety  Data 
Reporting  Rule.  These  model  rules  will 
require:  Manufacturers  and  importers  of 
the  substances  identified  herein  to 
report  certain  production,  use,  and 
exposure-related  information,  and 
manufacturers,  importers,  and 
processors  of  the  listed  substances  to 
report  unpublished  health  and  safety 
data  to  EPA.  This  document  also  makes 
certain  modifications  to  a  final  rule 
published  in  the  Federal  Register  of 
May  14. 1993,  and  a  technical 
amendment  to  that  rule  published  in  the 
Federal  Register  of  September  10, 1993. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  March  1 1 ,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  ENredor,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protedion 
Agency.  401  M  St..  SW..  Rm.  E-543, 


Washington,  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This  rule 
adds  34  chemical  substances  to  the 
PAIR  and  28  chemical  substances  to  the 
sedion  8(d)  Health  and  Safety  Data 
Reporting  Rule.  Manufadurers. 
importers,  and  processors  of  these 
chemicals  will  oe  required  to  report 
unpublished  health  and  safety  data,  and 
manufadurers  and  Importers  will  be 
required  to  report  end  use,  exposure, 
and  production  volume  data  to  EPA. 
Because  the  ITC  has  expressed  no  need 
for  ecological  effeds  information  for  the 
substances  being  added  to  the  section 
8(d)  rule  via  this  adion,  EPA  is  not 
requiring  the  reporting  of  these  data  for 
the  subjed  substances  under  the  sedion 
8(d)  rule. 

This  rule  also  provides  CAS  Registry 
Numbers  for  seven  chemicals  listed 
under  the  siloxanes  category  in  a  final 
rule  published  in  the  Federal  Register 
of  May  14, 1993  (58  FR  28511).  These 
CAS  numbers  did  not  exist  at  the  time 
of  publication  of  that  rule,  but  they  have 
since  been  assigned  and  are  now 
included  for  both  the  PAIR  and  section 
8(d)  rule.  The  seven  chemicals  are: 
Odacosamethylcyclotetradecasiloxane 
(CAS  No.  149050-40-8); 
dotriacontamethylcyclohexadecasiloxa- 
ne  (CAS  No.  150026-95-2); 
tetratriacontamethylcycloheptadecasi- 
loxane  (CAS  No.  150026-96-3): 
odatriacontamethylcyclononadecasilox- 
ane  (CAS  No.  150026-97-4); 
tetracontamethylcycloeicosasiloxane 
(CAS  No.  150026-98-5); 
tetracontamethylnonadecasiloxane  (CAS 
No.  150026-99-6);  and 
dotetracontamethyleicosasiloxane  (CAS 
No.  150027-00-2).  Finally,  in  a  technical 
amendment  published  in  the  Federal 
Register  of  September  10. 1993  (58  FR 
47647),  the  chemical 
polydimelhylsiloxane  (CAS  No.  9016- 
00-6).  was  inadvertently  left  in  the 
regulatory  text  portion  of  712.30(x);  this 
document  removes  the  chemical  from 
712.30(x). 

Additionally,  this  notice  correds  two 
chemical  names  added  to  40  CFR  parts 
712  and  716  in  the  Federal  Register  of 
May  14. 1993.  In  712.30(x)  and 
716.120(d).  non-endblocked  siloxanes 
(CAS  No.  70131-67-8),  is  being  revised 
to  read  siloxanes  and  silicones,  di-Me, 
hydroxy-terminated,  and 
dimethylmethyl  3,3,3-trifluoropropyl 
(CAS  No.  115361-68-7),  is  being  revised 
to  read  dimethylmethyl  3,3,3- 
trifiuoropropyl  siloxane. 

I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtures 
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(chemicals)  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time,  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Register  its 
reasons  for  not  doingso. 

On  June  2. 1993,  EPA  announced  the 
receipt  of  the  32nd  Report  of  the  ITC, 
and  it  was  then  published  in  the 
Federal  Register  of  July  16,  1993  (58  FR 
38490).  The  32nd  Report  revises  the 
Committee's  priority  list  of  chemicals  by 
designating  34  chemical  substances  to 
the  section  4(e)  priority  list. 

At  the  request  of  the  Occupational 
Safety  and  Health  Agency  (OSHA),  the 
ITC  designated,  via  its  32nd  Report,  a 
group  of  34  chemical  substances  which 
may  cause  harm  to  exposed  workers  by 
absorption  through  the  skin.  OSHA 
nominated  these  substances  (and  24 
previously  via  the  ITC's  31st  Report  (58 
FR  26898,  May  5,  1993))  for  testing  to 
support  the  assignment  of  Permissible 
Exposure  Limits  (PELS)  "skin 
designations." 

This  rule  adds  34  chemical  substances 
to  the  PAIR  and  28  substances  to  the 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule  (6  substances  are 
currently  listed  on  the  8(d)  rule,  as 
described  in  Unit  11  of  this  preamble). 
These  two  rules  are  model  information 
gathering  rules  which  assist  FTC  in 
making  testing  recommendations  and 
aid  EPA  in  responding  to  the  ITC 
recommendations. 

EPA  issued  the  PAIR  under  section 
8(a)  of  TSCA  (15  U.S.C.  2607(a)),  and  it 
is  codified  at  40  CFR  part  712.  This 
model  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufacturers  and 
importers  are  required  to  submit  a  one- 
time report  on  general  volume,  end  use, 
and  exposure-related  information  using 
the  Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  7710- 
35). 

EPA  uses  this  model  section  8(a)  rule 
to  gather  current  information  on 
chemicals  of  concern  quickly.  EPA 
issued  the  model  Health  and  Safety  Data 
Reporting  Rule  under  section  8(d)  of 
TSCA  (15  U.S.C.  2607(d)),  and  it  is 
codified  at  40  CFR  part  716.  The  section 
8(d)  model  rule  requires  past,  current, 
and  prosjjective  manufacturers, 
importers,  and  processors  of  listed 
chemicals  to  submit  to  EPA  copies  and 
lists  of  unpublished  health  and  safety 
studies  on  the  listed  chemicals  that  they 
manufacture,  import,  or  process.  These 


studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4, 
5,6,  8,  and  9. 

These  model  rules  provide  for  the 
automatic  addition  of  ITC  priority  list 
chemicals.  Whenever  EPA  announces 
the  receipt  of  an  ITC  report,  EPA  may, 
at  the  same  time  without  further  notice 
and  comment,  amend  the  two  model 
information-gathering  rules  by  adding 
the  recommended  chemicals.  The 
amendment  adding  these  chemicals  to 
the  PAIR  and  the  Health  and  Safety  Data 
Reporting  Rule  becomes  effective  30 
days  after  publication  in  the  Federal 
Register. 

For  the  chemicals  listed  under 
§  716.120(d)  of  the  section  8(d)  rule 
which  are  being  added  under  the 
category  "OSHA  Chemicals  in  Need  of 
Dermal  Absorption  Testing,"  the 
reporting  of  ecological  effects  data  will 
not  be  required.  Because  no  member  of 
the  ITC  has  expressed  a  need  for  these 
data,  EPA  believes  there  is  no  need  to 
collect  tKis  information  at  this  time. 

II.  Chemicals  To  Be  Added 

In  its  32nd  Report  to  EPA,  the  ITC 
designated  34  chemical  substances  for 
dermal  absorption  testing.  EPA  is 
adding  34  chemical  substances  to  the 
PAIR  and  28  substances  to  the  section 
8(d)  Health  and  Safety  Data  Reporting 
Rule;  these  substances  are  listed  in  the 
regulatory  text  section  of  this  document. 
EPA  is  not  adding  to  the  section  8(d)  six 
of  the  substances  listed  in  the  ITC  report 
because  the  substances  were  previously 
listed  on  the  section  8(d)  rule  and  are 
currently  subject  to  reporting.  These  six 
substances  are:  Bromoform  (CAS  No.  75- 
25-2),  (52  FR  16022,  May  1. 1987);  1,1- 
dichloroethane  (CAS  No.  75-34-3),  (52 
FR  16022,  May  1,  1987);  methyl 
methacrylate  (CAS  No.  80-62-6),  (54  FR 
8484,  February  28,  1989);  p-toluidine 
(CAS  No.  106-49-0),  (51  FR  2890. 
January  22, 1986);  beta-chloroprene 
(CAS  No.  126-99-8).  (49  FR  46741. 
November  28. 1984);  and  m- 
phthalodinitrile  (CAS  No.  626-17-5),  (56 
FR  42688,  August  30, 1991). 

Manufacturers,  importers,  and 
processors  of  the  28  substances  being 
listed  on  the  8(d)  rule  by  this  action  will 
not  be  required  to  report  ecological 
effects  data  under  the  8(d)  rule  for  those 
substances. 

For  a  complete  listing  of  the 
substances  being  added  to  the  section 
8(d)  rule  and  the  PAIR,  see  the 
regulatory  text  section  of  this  document. 


in.  Reporting  Requirements 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactured  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  fiscal  year  must 
submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35)  for  each 
manufacturing  or  importing  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
May  10, 1994.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
may  be  able  to  submit  a  copy  of  the 
original  Report  to  EPA  or  to  notify  EPA 
by  letter  of  their  desire  to  have  this 
voluntary  submission  accepted  in  lieu 
of  a  current  data  submission.  See 
§  712.30(a)(3). 

Details  of  the  reporting  requirements, 
the  basis  for  exemptions,  and  a  facsimile 
of  the  reporting  form,  are  provided  in  40 
CFR  part  712.  Copies  of  the  form  are 
available  from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to 
EPA:  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who.  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to 
EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  hsted. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them'. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 
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e.  A  copy  of  e«ch  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete-regardless  of  completion 
date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
Usted  substance  must  submit  to  EPA; 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  hst  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufactxire,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete— regardless  of  the 
completion  date. 

The  bulk  of  reporting  is  required  at 
the  time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  The  remaining  reporting 
requirements,  specifically  categories 
2(d),  2(e),  and  3,  continue  prospectively. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  Federal  Register  of 
September  15, 1986  (51  FR  32720).  Also 
foimd  there  are  explanations  of  the 
reporting  exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 

TSCA  E)ocument  Processing  Center 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460,  ATTN:  (insert  either  PAIR  or 
8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to  EPA  in  detail  the  reasons  for 
that  belief.  EPA,  in  its  discretion,  may 
remove  the  substance  from  this  rule  for 
good  cause  (40  CFR  712.30  and 
716.105).  When  withdrawing  a 


substance  bom  the  rule,  EPA  will  issue 
a  rule  amendment  for  publication  in  the 
Federal  Register. 

rv.  Release  of  Aggregate  Data 

EPA  will  follow  procedures  for  the 
release  of  aggregate  statistics  as 
prescribed  in  the  Federal  Register 
noUce  of  June  13.  1983  (48  FR  27041). 
Included  in  the  notice  are  procedures 
for  requesting  exemptions  from  the 
release  of  aggregate  data.  Exemption 
requests  concerning  the  release  of 
aggregate  data  on  any  chemical 
substance  must  be  received  by  EPA  no 
later  than  May  10, 1994. 

V.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $258,405.  To  calculate  this 
figure.  EPA  used  information  from  a 
variety  of  published  sources  as  well  as 
information  from  OPPTS's  Risk 
Management  1  (RMl)  reports  on  similar 
chemicals  to  generate  a  list  of  107  firms 
that  manufacture  and/or  import  the  34 
chemicals  at  a  total  of  161  sites.  The 
published  sources  used  include:  SRI 
International's  Directory  of  Chemical 
Producers,  Chemical  Economics 
Handbook,  and  Specialty  Chemicals; 
other  multi-client  studies;  the  U.S. 
International  Trade  Commission's 
Synthetic  Organic  Chemicals;  and 
company  product  literature.  An 
unknown  number  of  the  businesses 
affected  by  the  addition  of  the  chemicals 
to  the  Priority  List  may  qualify  as  a 
small  business  as  defined  in  40  CFR 
712.25(c).  However,  for  this  analysis  it 
is  ass\uned  that  all  firms  identified  will 
report.  Therefore,  EPA  expects  107  firms 
to  generate  a  total  of  161  reports  (some 
sites  produce  more  than  1  of  the  34 
chemicals). 

Reporting  Caste  (doUon) 

(a)  161  reports  estimated  at  $843  per 
report  =  $135,723 

(b)  234  sites  at  $762  per  site  =  $122,682 
Total  Cost  =  $258,405 

Mean  cost  per  site  =  $258,405/161  sites 
=  $1,605 

Mean  cost  per  firm  s  $258,405/107 
firms  =  $2,415 

Reportiiig  Burden  (hours) 

(a)  Rule  familiarization:  18  hrs/site  x 
161  sites  =  2,898 

(b)  Reporting:  16  hrs/report  x  161 
reports  =  2.578 

Total  burden  hoxirs  =  5,474 

Average  burden  per  site  =  5,474  hours/ 

161  sites  =  34 

Average  burden  per  firm  =  5,474  hoiu^ 

107  firms  =  51 

EPA  Costa  (doUars) 
Processing  cost  =  161  reports  x  $95/ 
report  *  $15,295 


B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting  costs 
for  establishing  section  8(d)  reporting 
requirements  for  28  chemicals  will  be 
$111,939.  This  cost  estimate  is  high 
because  the  Agency  is  uncertain  about 
the  likely  number  of  respondents  to  the 
rule.  Although  EPA  has  used  the  best 
available  data  to  make  its  economic 
projections,  much  of  the  information  is 
based  upon  the  1986  TSCA  hiventory 
Update  and  secondary  information  from 
industry  soiuces.  Therefore,  EPA  tends 
to  overestimate  rather  than 
imderestimate  reporting  burden. 

The  estimated  reportmg  costs  are 
broken  down  as  follows: 


Inrtiai  corporate  re- 

view 

$26,811 

Site  iderrtification 

13,250 

File  searches  at 

site 

27,242 

Photocopying  ex- 

i8tir>g  studws 

4,585 

Title  listing 

1,380 

Managerial  review 

forCBI 

26,707 

Reporting  on 

newly-initiated 

studies 

580 

Sutxnission  of 

newty-tnitiated 

studies 

,  1,035 

Submissions  after 

initial  reporting 

period 

10.349 

Total 

$111,939 

Reporting  Burden  (hours) 

(a)  Initial  review:  2  hours/firm  x  258 
firms  =  516  hrs 

(b)  Reporting:  6.2  hours/firm  x  258  firms 
=  2,174  hrs 

Total  reporting  burden  houis  =  2,690 
hrs 

VI.  Rulemaking  Record 

The  following  dociunents  constitute 
the  record  for  this  rule  (docket  control 
number  OPPTS-82042).  All  of  these 
dociunents  are  available  to  the  public  in 
the  TSCA  Nonconfidential  Information 
Center  (NQQ.  formerly  the  TSCA 
Public  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  NCIC  is  located  at 
EPA  Headquarters,  Rm.  E-G102.  401  M 
St..  SW..  Washington.  DC  20460. 

1.  This  final  nue. 

2.  The  economic  analysis  for  this  rule. 

3.  The  Thirty-second  Report  of  the 

rrc. 

Vn.  Regnlatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  the  Agency 
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must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines 
a"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  of  commimities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  diis  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  and 


have  been  assigned  OMB  control 
numbers  2070-0054  for  PAIR  reporting 
and  2070-0004  for  TSCA  section  8(d) 
reporting. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  34  hours  for  PAIR  per  response 
and  8.2  hours  for  section  8(d),  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  medntaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2131, 
U.S.  Envirorunental  Protection  Agency. 
401  M  St..  SVV..  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Health  and  safety 
data,  Recordkeeping  and  reporting 
requirements. 
Dated:  January  24, 1994. 
Charles  M .  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 


Part  71 2— [AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  712.30(x)  is  amended  by 
adding  34  chemicals  in  CAS  number 
sequence,  to  the  category  "OSHA 
Chemicals  in  Need  of  Dermal 
Absorption  Testing,"  and  under  the 
category  "siloxanes."  by  deleting  the 
entire  CAS  number  entry  for  9016-00- 
6,  revising  the  CAS  number  entries  for 
70131-67-8  and  115361-68-7.  and 
repositioning  and  adding  CAS  numbers 
to  the  following  substances: 
Octacosamethylcyclotetradecasiloxane, 
dotriacontamethylcyclohexadecasiloxa- 
ne, 

tetratriacontamethylcycloheptadecasi- 
loxane, 

octatriacontamethylcyclononadecasilox- 
ane, 

tetracontamethylcycloeicosasiloxane, 
tetracontamethylnonadecasiloxane.  and 
dotetracontamethyleicosasiloxane  to 
read  as  follows: 


§712.30 
periods. 


Chemicals  lists  and  reporting 


(x) 


CAS  No. 


Substance 


Effective  date 


Reporting  date 


OSHA  Cfiemicals  in  Need 
of  Dennal  Attsorption 
Testing 


61-82-5 


Amttrote 


3/11/94 


5/10/94 


74-96-4 
75-15-0 
75-25-2 
75-34-3 


Ethyl  bromide 
Carbon  disulfide 
Bromotorm 
1,1-Dichloroettiane 


3/11/94 

5/10/94 

3/11/94 

5/10/94 

3/11/94 

5/10/94 

3/11/94 

5/10/94 

77-78-1 


Dimetfiyl  sulfate 


3/11/94 


5/10/94 


79-46-9 


2-Nitropropane 


3/11/94 


5/10/94 


80-62-6 
84-66-2 
88-72-2 
89-72-5 
9OO4-0 
95-13-6 
95-«9-8 


Mettiyl  mettiacrylate 

Diettiyl  phttialate 

o-Nitrotoluene 

o-sec-Butylphenol 

o-Anisidine 

Indene 

o-Chlorotoluene 


3/11/94 

5/10/94 

3/11/94 

5/10/94 

3/11/94 

5/10/94 

3/11/94 

5/10/94 

3/11/94 

5/10/94 

3/11/94 

5/10/94 

3/11/94 

5/10/94 

99-65^) 


nvDinitrobenzene 


3/11/94 


5/10/94 
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CASNa 


Sutetanoe 


Effective  data 


Reporting  date 


10(HX)-5 
100-01-6 
100-44-7 
100-63-0 

p-Nitrochlorobenzene 
p-Nitroaniline 
Benzyl  cNoride 
Phenythydrazine 

•                                                                    < 

10M9^ 

p-TdukJine 

•                                                 i 

10&-44-1 

m-ToMdine 

•                                                                            * 

108-90-7 

1                                                              • 

Chlorobenzene 

•                                                                    < 

109-99-9 

Tetrahydrofuran 

•                                 • 

121-14-2 
122-39-4 

2,4-Oinitrotoluene 
Diphenylamine 

126-99^ 

beta-Chloroprene 

•                                                                    * 

150-76-5 

p-Methoxyphenol 

•                                                                    * 

528-29^ 

o-Dinitrobenzene 

•                                  1 
540^9^ 

1.2-Oichioroethylene 

•                                                                    < 

626-17-5 

nvPhthakxJinrtrile 

• 

768-52-5 

1300-73-8 

6423-43-4 

N-lsnpropytanitine 

Xylkjine 

Propytene  glycol  dinitrate 

• 

25013-15-4 

Vinyl  toluene 

Siloxanes 


70131-67-8 


115361-68-7 
149060^*0-8 
150026-95-2 
150026-96-3 
150026-97-4 
150026-98-5 
150026-99-6 
150027-00-2 


Siioxanes  and  silicones,  dl-Me,  hydroxy-terminated 


Dimethylmethyl  3,3,3-trifluofopfopyl  sMoxane 

Octacosamethyicyclotetradecasiloxane 

Dotriacontamettiyicyciohexadecasiioxane 

Tetratriacontamethy<cyck)heptadecasik>xane 

Octathacontamettiyk:yclononadecasiloxane 

Tetracontamethylcycioeicosasiloxane 

Tetracontamethytnonadecasiloxane 

Dotetracontamethyleicosasiloxane 


3M1/94 
3M1/94 
3^1/94 
3/11/94 

5/1  om 

5/10/94 
5/10/94 
5/10«4 

• 

3/11/94 

• 

5/10/94 

• 

3^1/94 

• 

5/10/94 

♦ 

3/11/94 

• 

5/10/94 

• 

3/11/94 

• 

5/1 0«4 

• 

3/11/94 
3/11/94 

• 

5/1  a«4 

5/10/94 

• 

3/11/94 

• 

5/1 0«4 

• 

3/11/94 

• 

5/10/94 

• 

3/11/94 

* 

5/10/94 

• 

3/11/94 

• 

5/10/94 

• 

3rt1/94 

• 

5/10/94 

• 

3/11/94 
3/11/94 
3/11/94 

• 

5/10/94 

5no«4 

5/10/94 

3/11/94 

10/1 2«3 
10/12/93 


5/10/94 

2/28/94 
2/28/94 


PART  716— {AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2607(d). 

b.  Section  716.120(d)  is  amended  by 
adding  28  chemicals  in  CAS  number 
sequence,  to  the  category  "OSHA 
Chemicals  in  Need  of  Dermal 
Absorption  Testing,"  and  under  the 


category  "siioxanes,"  revising  the  entry 
for  "non-endblocked  siioxanes"  to  read 
siioxanes  and  silicones,  di-Me,  hydroxy- 
terminated,  revising  the  entry  for 
"dimethylmethyl  3,3,3-trifluoropropyr' 
to  read  dimethylmethyl  3,3,3- 
trifluoropropyl  siloxane,  and  adding 
CAS  numbers  to  the  following 
substances: 

Dotetracontamethyleicosasiloxane, 
dotriacontamethylcyclohexadecasiloxa- 
ne, 


octacosamethylcyclotetradecasiloxane, 

octatriacontamethylcyclononadecasilox- 

ane, 

tetracontamethylcycloeicosasiloxane, 

tetracontamethylnonadecasiloxane.  and 

tetratriacontamethylcycloheptadecasi- 

loxane  to  read  as  follows: 

{  716.120   Substances  and  listed  mixtures 
to  wMch  this  subpart  applies. 


•     •     •     * 


(d) 


•    •     • 
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Category 


CAS  No. 


Special  exemptions 


Effective  date 


Sunset  date 


OSIHA  Chemicals  in  Need  of  Dermal  Absorption 
Testing 


Amitrole 

O-Anisidhw 
Benzyl  chloride 

o-sec-6utylphenoi 

Cartwn  disulfide 


Chlorotienzene 
o-Chlorotoluene 


1  ^-Dichloroethyiene 
Diethyl  phthalate 
Dimethyl  sulfate 
m-Dinitrobenzene 
o-Dinitrobenzene 


2,4-Dlnitroto<uene 
Diphenytamine 


Ethyl  bromide 


Indene 

N-lsopropytanlUne 

p-Methoxypheru3l 

p-Nltioarviine 

p-Nitrochlorobenzene 


2-Nitropropene 
o-Nitrotoiuene 


Phenylhydrazlne 
Propylene  glycol  dlnitrate 


Tetrahydrofuran 
rrvToluidhie 
VInyi  toluene 


Xylidtr>e 


Siloxanes 

Dimethylmethyl  3^Xrifluoropropyl  sfloxane 


Dotetracontam^hyleicosasiloxane 
Dothacontamethylcyctohexadecastioxane 


Octacosamethylcyciotetradecasiioxane 
Odatriacontamethylcyclononadecasiloxane 


Sflonanes  and  siHcooes,  di-Me.  hydroxy-ter- 

minated 
Tetracontamethylcycloeicosasiloxane 


Tetracontamethytnonadecasiloxane 
Tetratriacorrtamethylcycloheptadecaslloxane 


61-82-5    §71 620(b)(3)  applies 


904)4-0    §716.200^3)  applies 
100-44-7    1 716.20(bK3)  applies 


89-72-5    §71 6.20(b)(3)  applies 
75-15-0    §71 6.20(b)(3)  applies 


106-90-7    §  71 6.20(bK3)  applies 
95<49-8    §716.20(b)(3)  applies 


540-59-0 
84-66-2 
77-78-1 
99-65-0 

528-29-0 


i  71 6.20(b)(3)  applies 
i  71 6.20(b)(3)  ajjplies 
i  71 6.20(tm3)  applies 
)716.20(b  (3)  applies 
i  71 620(bH3)  applies 


121-14-2    §  71 6J20(b)(3)  applies 
122-39-4    §  716.20(b)(3)  applies 


74-96-4    §71 8.20(b)(3)  applies 


95-13-6  §  71 6.20a))(3)  applies 

768-52-6  |716.20(b  (3)  applies 

150-7&^  §  716.20(b)(3)  applies 

100^1-6  §716.20(b  3)  applies 

100-00-5  §  716.20(b)(3)  applies 


79-46-9    §71 6.20(b)(3)  applies 
88-72-2    §  71 620(b)(3)  applies 


100-63-0    §71 620(b)(3)  applies 
6423-43-4    §71620(b)(3)  appTies 


10G-99-9    §71 6.20(b)(3)  applies 

108-44-1     §71620(b)(3)  applies 

25013-15-4    §  71620(b)(3)  applies 


1300-73-8    §71 820(b)(3)  applies 


115361-68-7 


150027-00-2 
150026-95-2 


149050-40^ 
150026-97-4 


70131-67-8 
150026-98-6 


15002e-9M 
150026-96-3 


3/11/94 


3/11/94 
3/11/94 


3/11/94 


3/11/94 


3/11/94 


3/11/94 


3/11/04 


3/11/04 
3/1  lAM 


3/11/04 


3/11/04 


3/11/94 
3/11/94 

3/11/04 
3/11/04 

3/11/94 
3/11/94 
3/11/94 
3ni/94 
3/11/94 

3/11/04 
3ni/04 
3/11/04 
3/11/04 
3ni/04 

3/11/94 
3/11/94 

3ni/04 

3ni/04 

3/11/04 


3/11/94 
3/11/94 
3/11/94 
3/11/94 
3/11/94 

3ni/04 
3/11/04 
a/11/04 
3/11/04 

3ni/64 

3/11/94 
3/11/94 

3/11/04 
3/11/04 

3/11/94 
3/11/94 

3/11/04 
3/11/04 

3ni/94 
3/11/94 
3/11/94 

3/11/04 
3/11/04 
3/11/04 

3m/04 


•      •      • 


■       •      • 
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(FR  Doc.  94-2970  Filed  2-8-94;  8:45  am] 

BILUNO  CODE  66eO-6»-F 


GENERAL  SERVICES 
AOMiNISTRATK>N 

41  CFR  Part  101-08 

[FPMR  Amendment  G-106] 

Passenger  Sedan/Station  Wagon 
Replacentent  Standards 

agency:  Federal  Supply  Service.  GSA. 
action:  Final  rule. 

summary:  This  regulation  updates 
minimuin  replacement  standards  for 
sedans  and  station  wagons  for  executive 
agencies.  These  standards  were  initially 
published  in  Federal  Property 
Management  Regulations  Temporary 
Regulation  G-55  on  January  28. 1992. 
GSA  has  decided  to  make  these 
minimum  replacement  standards 
permanent.  This  amendment  will  codify 
replacement  standards  of  3  years  and 
60,000  miles  for  sedans  and  station 
wagons  for  executive  agencies. 
EFFECTIVE  DATE:  July  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Moses.  Fleet  Management 
Division,  703-305-6272. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981,  because  it 
is  not  likely  to  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more;  a  major  increase  in  costs  to 
consumers  or  others;  or  significant 
adverse  effects.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

FPMR  Temporary  Regulation  G-55 
established  a  minimum  replacement 
standard  of  3  years  or  60,000  miles  for 
passenger  sedans  and  station  wagons 
instead  of  the  6  years  or  60.000  miles 
replacement  standard  contained  in  41 
CFR  101-38.402(a)  for  such  vehicles. 
The  regulation  allowed  all  executive 
agencies  the  option  to  replace  their 
passenger  sedans  and  station  wagons  on 
a  more  timely  basis  if  they  deemed  it  to 
be  in  their  best  interest  and  cost 
beneficial. 

GSA  originally  intended  to  publish  a 
supplement  to  FPMR  Temp.  Reg.  G-55 


extending  the  expiration  date  until  June 
30, 1994.  GSA  has  reconsidered  its 
earlier  decision  and  decided  to  codify 
the  regulation,  making  the  replacement 
standards  in  G-55  permanent. 

Regulatory  Flexibility  Act 

This  amendment  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Subjects  in  41  CFR  Part  101-38 

Government  property  management. 
Motor  vehicles. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Part  101-38  is 
amended  as  follows: 

PART  101-08— MOTOR  EQUIPMENT 
MANAGEMENT 

1.  The  authority  citation  for  Part  101- 
38  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390  (40 
U.S.C.  486(c)). 

Subpart  101-08.4 — Use  and 
Replacement  Standards 

2.  Section  101-38.402  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S 1 01  -38.402    Replacement  standards. 

(a)  Table  of  minimum  replacement 
standards. 

TABLE  OF  Minimum  Replacement 
Standards 


Vehicle  description 

Life  expectancy 

Years 

Miles 

Passenger  vehicles: 
Sedans/stabon 

wagons  

Ambulances  

Buses: 

Intercrty-type 

3 

7 

N/A 
N/A 
N/A 

6 

7 
9 
6 

60,000 
60,000 

280,000 

City-type 

School-type  „ 

Trucks: 

Less  than  12,500 

pounds  GVWR  .. 
12.500-23.999 

GVWR  

24,000  pounds  and 

over 

4-  Of  6-wheel  drive  ve- 
hicles  

150,000 
80,000 

50,000 
60,000 
80.000 
40.000 

Dated:  November  9, 1993. 
Roger  W.  Johnson. 

Administrator  of  General  Services. 

[FR  Doc.  94-2951  Filed  2-»-94;  8:45  am] 

BiLUNG  COOC  e620-24-M  . 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  No.  930791-3191;  I.D.  123093E] 

Coastal  Migratory  Pelagic  Resources 
of  the  Quif  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Trip  limit  reduction. 

SUMMARY:  NMFS  reduces  the 
commercial  trip  limit  in  the  Florida  east 
coast  zone  to  25  king  mackerel  per  day 
in  or  from  the  exclusive  economic  zone 
(EEZ).  This  trip  limit  reduction  is 
necessary  to  protect  the  overfished  Gulf 
king  mackerel  resource. 

EFFECTIVE  DATES:  The  25-fish 
commercial  trip  limit  is  effective  12:01 
a.m.,  local  time,  February  7, 1994,  and 
remains  in  effect  through  March  31, 
1994,  unless  the  commercial  fishery  for 
king  mackerel  in  the  Florida  east  coast 
zone  is  closed  before  March  31  by 
publication  of  a  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-«93-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  642,  under  the  authority  of  the 
Magnuson  Fishery  Conversation  and 
Management  Act. 

Catch  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  for  the  ciurent  fishing 
year  (July  1. 1993,  through  June  30, 
1994.  58  FR  58509,  November  2,  1993) 
set  the  commercial  quota  of  king 
mackerel  in  the  Florida  east  coast  zone 
at  865.000  pounds  (392,361  kg).  In 
accordance  with  50  CFR  642.31(a)(1). 
from  the  date  that  50  percent  of  the 
zone's  commercial  quota  has  been 
harvested  until  a  closure  of  the  Florida 
east  coast  zone  has  been  effected,  king 
mackerel  in  or  from  the  EEZ  may  be 
possessed  aboard  or  landed  from  a 
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permitted  vessel  in  amounts  not 
exceeding  25  per  day.  The  25-fish  trip 
limit  remains  in  effect  through  March 
31,  1994,  when  the  boundary  of  the  Gulf 
migratory  group  of  king  mackerel  shifts 
from  the  east  coast  to  the  west  coast  of 
Florida,  unless  100  percent  of  the 
commercial  quota  is  reached  before 
March  31,  in  which  case  the  commercial 
fishery  for  king  mackerel  in  the  Florida 
east  coast  zone  is  closed  by  publication 
of  a  notice  in  the  Federal  Register. 

NMFS  has  determined  that  50  percent 
of  the  commercial  quota  for  Gulf  group 
king  mackerel  from  the  Florida  cast 


coast  zone  was  reached  on  February  6. 
1994.  Accordingly,  a  25-fish  trip  limit' 
applies  to  king  mackerel  in  or  from  the 
FEZ  in  the  Florida  east  coast  zone 
effective  12:01  a.m..  local  time,  February 
7, 1994.  The  Florida  east  coast  zone 
extends  from  the  Dade/Monroe  Coimty, 
Florida  (25''20.4'  N.  latitude)  to  the 
Volusia/Flagler  County,  Florida 
boundary  (29''25'  N.  latitude)  from 
November  1  through  March  31. 

Classification 

This  action  is  required  by  50  CFR 
642-31(a)(l)  and  (b). 


Authority:  18  U.S.C.  1801  er  seg. 
List  of  Sub)ects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  4, 1994. 
Richard  H.  Schaefer, 

Direct  Of  of  Office  of  Fisheries  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

IFR  Doc.  94-2968  Filed  2-4-94;  3:21  pm) 
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Proposed  Rules 


Federal  Register 
Vol.  59.  No.  27 
Wednesday,  February  9.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9:M4M-22&-A0] 

Airworthiness Oirectives;  Airbus 
Industrie  Model  A300  Series  Airplanes 
Equipped  Witti  BFGoodrich  Evacuation 
Door  Slides 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  air\*'orthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  series 
airplanes.  This  proposal  would  require 
modification  of  certain  evacuation  door 
slides.  This  proposal  is  prompted  by  a 
refKDrt  that,  during  flight  crew  training, 
the  toe  end  of  the  slide  lane  tore.  The 
actions^pecified  by  the  proposed  AD 
are  intended  to  prevent  damage  to  the 
slide,  which  could  render  the  slide 
unusable,  contribute  to  injury  of 
passengers  on  the  slide,  and  delay  or 
impede  the  evacuation  of  passengers 
during  an  emergency. 

DATES:  Comments  must  be  received  by 
April  5,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
226-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BFGoodrich  Company.  Aircraft 
Evacuation  Systems.  Sustaining 
Engineering.  Department  7916.  Phoenix. 
AZ  85040.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 


Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
131L.  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5338;  fax 
(310)988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resf)onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-22&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-226-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055^056. 


Discussion 

The  FAA  has  recieved  a  report  that  on 
three  occasions,  during  flight  crew 
training,  the  toe  end  of  the  slide  lane 
tore  on  certain  BFGoodrich  evacuation 
door  slides  installed  on  Airbus  Model 
A300  series  airplanes.  Subsequent 
testing,  conducted  by  BFGoodrich  (the 
manufacturer  of  the  evacuation  door 
slides),  repeated  such  a  failure  mode. 
Investigation  of  the  testing  results  has 
revealed  that  installation  of  an 
additional  splice  panel  on  the  back  side 
of  the  slide  surfaces  will  eliminate 
tearing  at  the  toe  end.  Tearing  at  the  toe 
end  of  the  slide  lane,  if  not  corrected, 
could  render  the  slide  unusable,  which 
could  contribute  to  injury  of  pas.sengers 
on  the  slide,  and  could  delay  or  impede 
the  evacuation  of  passengers  during  an 
emergency. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Alert  S€r\'ice  Bulletin 
7A1299-25A274.  dated  December  15. 
1993.  that  describes  procedures  for 
modification  of  BFGoodrich  evacuation 
door  slides  having  part  numbers  (P/N) 
7A1299-001  and  7A1299-002.  This 
modification  involves  applying  a  splice 
panel  to  the  back  side  of  the  main  and 
toe  end  sliding  surface. 
Accomplishment  of  this  modification 
will  prevent  tearing  at  the  toe  end  of  the 
slide  lane. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  equipped  with  the  subject 
BFGoodrich  evacuation  door  slides,  the 
proposed  AD  would  require 
modification  those  slides  by  applying  a 
splice  panel  to  the  back  side  of  the  main 
and  toe  end  sliding  surface.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Currently,  there  are  no  Airbus  Model 
A300  series  airplanes  equipped  with 
BFGoodrich  evacuation  door  slides  on 
the  U.S.  Register  that  would  be  affected 
by  this  proposed  AD.  However,  should 
an  affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  would  take  approximately  6.2  work 
hours  per  slide  to  accomplish  the 
proposed  actions,  at  an  average  labor 
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rate  of  $55  per  work  hour.  Required 
parts  would  be  provided  by  BFGoodrich 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  is  estimated  to  be  $341  per 
slide. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  93-NM-226-AD. 

Applicability.  All  Model  A300  series 
airplanes,  equipped  with  BFGoodrich 
evacuation  slides  having  part  numbers  (P/N) 
7A129»-001  and  7A1299-002,  certificated  in 
any  category. 


Note  1:  The  requirements  of  this  AD  are 
not  applicable  to  Airbus  Model  A310,  A300- 
600,  and  A320  series  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  tearing  of  the  toe  end  of  the 
slide,  which  could  render  the  slide  unusable, 
contribute  to  injury  of  passengers  on  the 
slide,  and  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  modify  the  evacuation  door  slides 
having  P/N's  7A1299-001  and  7A1299-002, 
in  accordance  with  BFGoodrich  Alert  Service 
Bulletin  7A1299-25A274,  dated  December 
15. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
ANM-IOOS,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
3,  1994. 

N.B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  94-2915  Filed  2-8-94;  8:45  am] 
BILUMO  COOC  4910-13-U 


14  CFR  Part  39  ^ 

[Docket  No.  93-NM-202-AD] 

Airworthiness  Directives;  Beech 
Aircraft  Corp.  Model  400A  and  400T 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Beech  Model  400A  and  400T 
airplanes.  This  proposal  would  require 
inspection  to  detect  damage  of  the  wire 
harness  in  the  wheel  well  of  the  main 
landing  gear  (MLG),  and  modification,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  damage  to  wire  harnesses  due 
to  abrasion.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  control  of  the  fuel  supply  to  the 
engine  or  loss  of  control  of  the 


retraction/extension  system  for  the  MLG 
and  MLG  door. 

DATES:  Comments  must  be  received  by 
April  5. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
202-AD,  1601  Lind  Avenue,  SW.,  i 

Renton,  Washington  98055^056.  ! 

Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Beech  Aircraft  Corporation,  Commercial 
Service  Department,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This  , 

information  may  be  examined  at  the  i 
FAA,  Transport  Airplane  Directorate,  j 
1601  Lind  Avenue,  SW.,  Renton,  I 

Washington;  or  at  the  FAA,  Small  ; 

Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas.  , 

FOR  FURTHER  INFORMATION  CONTACT:  ] 

Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-115W,  FAA. 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road.  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to  ; 

participate  in  the  making  of  the  i 

proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications       j 
received  on  or  before  the  closing  date       ; 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  p>ersons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this        . 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


# 
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submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  93-NM-202-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-202-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

Recently,  the  FAA  has  received 
reports  of  damaged  wire  harnesses  in 
the  wheel  well  of  the  main  landing  gear 
(MLG)  on  certain  Beech  Model  400A 
and  400T  airplanes.  These  harnesses 
became  abraded  when  they  came  in 
contact  with  tires  spinning  in  the  wheel 
well  following  retraction  of  the  MLG. 
Investigation  revealed  that  these  wire 
harnesses  were  routed  and  clamped 
incorrectly  during  production.  TTie  wire 
harness  in  the  wheel  well  of  the  MLG 
operates  the  boost  pump,  low  fuel 
switch,  up-lock  switch,  gear  door 
switch,  and  left-hand  low  fuel  pressure 
switch  on  these  airplanes.  Damaged 
wire  harnesses,  if  not  corrected,  could 
result  in  loss  of  control  of  the  fuel 
supply  to  the  engine  or  loss  of  control 
of  the  retraction/extension  system  for 
the  MLG  and  MLG  door. 

The  FAA  has  reviewed  and  approved 
Beechcraft  Service  Bulletin  2479. 
Revision  1.  dated  Novemberl993.  that 
describes  procedures  for  inspection  to 
detect  damage  of  the  wire  harness  in  the 
wheel  well  of  the  MLG.  and 
modification,  if  necessary.  This 
modification  entails  removing  the 
damaged  wiring,  splicing  in  new  wiring, 
and  instalhng  additional  clamps  to 
ensure  that  tires  spinning  the  wheel 
well  of  the  MLG  do  not  come  in  contact 
with  the  wire  harness.  This  service 
bulletin  references  Chapter  20-00  of  the 
Aircraft  Maintenance  Manual  and  Air 
Force  Technical  Order  P/N  T.O.  1-1 A- 
14  for  further  service  information. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  general  visual  inspection  to 
detect  damage  of  the  wire  harness  in  the 
wheel  well  of  the  ?^G,  and 
modification  of  the  damaged  harness. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  59  Model 
400A  and  400T  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 


estimates  that  46  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,060.  or  $110  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  resp>onsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  ttie  Rules  Docket. 
A  copy  of  ll  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3*-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Beech:  Docket  93-NM-202-AD. 

Applicability:  Model  400A  airplanes 
having  serial  numbers  RK-1  through  RK-41 
inclusive,  and  Model  400T  airplanes  having 
serial  numbers  TT-2  through  TT-IQ 
inclusive:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  control  of  the  fuel 
supply  to  the  engine  or  loss  of  control  of  the 
retractionyextension  system  for  the  main 
landing  gear  (MLG)  and  MLG  door, 
accomplish  the  following: 

(a)  Within  200  hours  time- in-service  after 
the  effective  date  of  this  AD,  perform  a 
general  visual  inspection  to  detect  damage  of 
the  wire  harness  in  the  wheel  well  of  the 
MLG  in  accordance  with  Beechcraft  Service 
Bulletin  2479,  Revision  1,  dated  November 
1993. 

(1)  If  no  damage  is  if  found,  no  further 
action  is  required  by  this  AD. 

(2)  If  damage  is  found,  prior  to  further 
flight,  modify  the  wiring  in  accordance  with 
the  service  bulletin. 

Note  1:  This  service  bulletin  references 
Chapter  20-00  of  the  Aircraft  Maintenance 
Manual  and  Air  Force  Technical  Order  P/N 
T.O.  1-1 A-14  for  further  service  information 
regarding  procedures  for  modification 
(removal  and  splicing)  of  the  wiring. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
3.  1994. 

N.B.  Martenson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
IFR  Doc.  94-2916  Filed  2-«-94;  8:45  am) 
BILUNG  CCOE  4«10-13-U 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Canadair  Model  CL-600-1A11, 
-2A12,  and  -2B16  series  airplanes.  This 
proposal  would  require  a  test  of  the 
engine  throttle  quadrant  to  determine  if 
the  throttle  lever  bypasses  the  idle  stop 
into  the  shut-off  position,  and 
modification  of  the  throttle  quadrant  or 
replacement  of  the  throttle  quadrant 
with  a  modified  unit.  This  proposal  is 
prompted  by  reports  of  unintentional 
engine  shutdown  on  Model  CL-60(>- 
2A12  and  -2B16  series  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  inadvertent 
shutdown  of  an  engine  while  the 
airplane  is  taxiing  or  in  flight. 
DATES:  Comments  must  be  received  by 
April  5, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
207-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  A, 
Montreal,  Quebec  H3C  3G9,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  Valley  Stream, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  J.  ONeill,  Aerospace 
Engineer,  Propulsion  Branch,  ANE-174, 
FAA,  Engine  and  Propeller  Directorate, 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-7421;  fax  (516) 
791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 


received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirormiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-207-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-207-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Canadair 
Model  CL-600-1A11,  -2A12,  and 
-2B16  series  airplanes.  Transport 
Canada  Aviation  advises  that  it  has 
received  two  reports  of  unintentional 
engine  shutdown:  One  incident 
occurred  during  flight  on  a  Model  CL- 
600-2A12,  the  other  occurred  on  a 
Model  CL--600-2B16  while  the  airplane 
was  on  the  ground.  In  both  cases,  engine 
shutdown  occurred  when  the  throttle 
lever  over-rode  the  idle  stop  during 
throttle  retardation.  The  throttle  lever 
then  moved  directly  to  the  shut-off 
position. 

Tests  results  performed  on  throttle 
quadrants  that  were  both  installed  and 
not  installed  revealed  that,  in  some 
cases,  the  idle  stop  spring-loaded  pawl 
can  be  lifted  sufficiently  for  it  to  pass 
over  the  idle  stop  without  pressure 
being  applied  to  the  release  latch.  This 
condition  becomes  more  apparent  when 
the  friction  device  on  the  quadrant  is 
loaded  and  a  side  load  is  applied  to  the 
throttle  lever.  This  condition,  if  not 
corrected,  could  result  in  inadvertent 
shutdowTi  of  an  engine  while  the 
airplane  is  taxiing  or  in  flight. 


Model  CL-600-1A11  series  airplanes 
are  similar  in  type  design  to  the  airplane 
models  on  which  the  reported  incidents 
occurred.  Therefore,  all  three  models  are 
subject  to  the  addressed  unsafe 
condition. 

Bombardier  has  issued  Canadair  Alert 
Service  Bulletin  A60Q-0615,  dated  June 
10. 1992  (for  Model  CL-600-1A11  series 
airplanes),  and  Canadair  Alert  Service 
Bulletin  A601-0374  (for  Model  CL-600- 
2A12  and  -2B16  series  airplanes), 
Revision  1,  dated  September  30, 1992. 
These  ser\'ice  bulletins  describe 
procedures  for  a  test  of  the  engine 
throttle  quadrant  to  determine  if  the 
throttle  lever  bypasses  the  idle  stop  into 
the  shut-off  position,  and  modification 
of  the  throttle  quadrant  or  replacement 
of  the  throttle  quadrant  with  a  modified 
unit.  The  modification  involves 
removing  material  from  the  small 
triangular  area  on  the  outboard  sides  of 
both  idle  stop  pawls  to  obtain  specified 
protrusion  dimensions  or  foot  widths, 
testing  each  throttle  lever  to  ensure  it 
does  not  pass  the  idle  stop  into  the  shut- 
off  position,  and  permanently 
reidentifying  the  unit.  Transport  Canada 
Aviation  classified  these  service 
bulletins  as  mandatory  and  issued 
Canadian  Airworthiness  Directive  CF- 
92-23,  dated  November  17, 1992,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

The  Canadair  alert  service  bulletins 
discussed  previously  reference  two 
service  bulletins  as  additional  sources  of 
service  information:  Sargent  Aerospace 
Service  Bulletins  43058-76-03  (for 
Model  CL-600-1A11  series  airplanes) 
and  43068-76-05  (for  Model  CL-600- 
2A12  and  -2B16  series  airplanes),  both 
dated  April  13,  1992. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  ain^•orthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
tyj)e  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  test  of  the  engine  throttle  quadrant  to 
determine  if  the  throttle  lever  bypasses 
the  idle  stop  into  the  shut-off  position. 
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and  modification  of  the  throttle 
quadrant  or  replacement  of  the  throttle 
quadrant  with  a  modified  unit.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
Canadair  alert  service  bulletins 
described  previously. 

The  FAA  estimates  that  150  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  17  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $140,250,  or  $935  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Canadair  Limited:  Docket  93-NM-207-AD. 

Applicability:  Model  CL-600-1A11  series 
airplanes,  serial  numbers  1004  through  1085 
inclusive,  equipped  with  Sargent  throttle 
quadrants,  part  numbers  600-90601-69.  -71. 
and  -73;  Model  CL-600-2A12  series 
airplanes,  serial  numbers  3001  through  3066 
inclusive,  equipped  with  Sargent  throttle 
quadrants,  part  numbers  600-90601-983. 
-1013,  -1015,  -1017.  and  -1019;  and  Model 
CL-60O-2B16  series  airplanes,  serial 
numbers  5001  through  5114  inclusive, 
equipped  with  Sargent  throttle  quadrants, 
part  numbers  600-90601-983,  -1013.  -1015. 
-1017.  and  -1019;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

T6  prevent  inadvertent  shutdown  of  an 
engine  while  the  airplane  is  taxiing  or  in 
flight,  accomplish  the  following: 

(a)  Within  50  hours  Ume-in-service  after 
the  effective  date  of  this  AD.  perform  a  test 
of  the  engine  throttle  quadrant  to  determine 
if  the  throttle  lever  bypasses  the  idle  stop 
into  the  shut-off  position,  in  accordance  with 
Canadair  Alert  Service  Bulletins  A60O-0615, 
dated  June  10, 1992  (for  Model  CL-600-1A11 
series  airplanes),  or  A601-0374.  Revision  1. 
dated  September  30. 1992  (for  Model  CL- 
600-2 Al 2  and  -2816  series  airplanes),  as 
applicable. 

Note  1:  Canadair  Alert  Service  Bulletins 
A600-0615  and  A601-0374  reference  Sai^ent 
Aerospace  Service  BulleUns  43058-76-03 
(for  Model  CL-600-1A11  series  airplanes) 
and  43058-76-05  (for  Model  CL-60O-2A12 
and  -2B16  series  airplanes),  both  dated  April 
13,  1992.  for  additional  service  information. 

(1)  If  the  throttle  lever  bypasses  the  idle 
stop  into  the  shut-off  position,  prior  to 
further  flight,  modify  the  throttle  quadrant  or 
replace  the  throttle  quadrant  with  a  modified 
unit,  in  accordance  with  the  applicable 
service  bulletin. 

(2)  If  the  throttle  lever  does  not  bypass  the 
idle  stop  into  the  shut-off  position,  within 
600  landings  after  the  effecUve  date  of  this 
AD,  modify  the  throttle  quadrant  or  replace 
the  throttle  quadrant  with  a  modified  unit,  in 
accordance  with  the  applicable  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO).  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  ACO. 


(c)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  Februdry 
3. 1994. 

N.B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-2914  Filed  2-8-94;  8:45  am) 

BILUNG  CODE  4»10-13-U 


14  CFR  Part  39 

[Docket  No.  9a-NM-201-ADJ 

Airworthiness  Directives;  Fokker 
Model  F27  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F27  series 
airplanes.  This  proposal  would  require 
replacement  of  certain  bolts  that  are 
currently  installed  in  various  flight 
critical  components  of  the  airplane.  This 
proposal  is  prompted  by  reports  of 
incidents  involving  corrosion  and 
fatigue  cracking  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal; 
these  incidents  have  jeopardized  the 
airworthiness  of  the  affected  airplanes. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  reduced 
structural  integrity  of  various  flight 
critical  components  of  the  airplane. 
DATES:  Comments  must  be  received  by 
April  5, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
201-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
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FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  ir4F0RMATI0N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-201-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comraenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-201-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  April  1988.  a  high-cycle  transport 
category  airplane  (specifically,  a  Boeing 
Model  737)  was  involved  in  an  accident 
In  which  the  airplane  suffered  major 
structural  damage  during  flight. 
Investigation  of  this  accident  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 
Subsequent  inspections  conducted  by 
the  operator  on  other  high-cycle 
transport  category  airplanes  in  its  fleet 
revealed  that  other  airplanes  had 
extensive  fatigue  cracking  and 
corrosion. 

Prompted  by  the  data  gained  bom  this 
accident,  the  FAA  sponsored  a 
conference  on  aging  airplanes  in  June 


1988.  which  was  attended  by 
representatives  from  the  aviation 
industry  and  airworthiness  authorities 
from  around  the  world.  Because  of  the 
tremendous  increase  in  air  travel,  the 
relatively  slow  pace  of  new  airplane 
production,  and  the  apparent  economic 
feasibility  of  operating  older  technology 
airplanes  rather  than  retiring  them, 
increased  attention  needs  to  be  focused 
on  the  aging  airplane  fleet  to  maintain 
its  continued  operational  safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AlA)  of  America 
agreed  to  undertake  the  task  of 
identifying  and  implementing 
procedures  to  ensure  the  continued 
structural  airworthiness  of  aging 
transport  category  airplanes.  An 
Airworthiness  Assurance  Task  Force 
(AATF)  was  established  in  August  1988, 
with  members  representing  aircraft 
manufacturers,  operators,  regulatory 
authorities,  and  other  aviation  industry 
representatives  worldwide.  The 
objective  of  the  AATF  was  to  spwnsor 
"Working  Groups"  to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  aiiplanes; 

2.  Develop  corrosion-cQrected 
inspections  and  prevention  proo^ms; 

3.  Review  the  adequacy  oi  each 
operator's  structural  maintenance 
program; 

4.  Review  and  update  the 
Supplemental  Inspection  Program  (SIP); 
and 

5.  Assess  repair  quality. 

The  Working  Group  assigned  to 
review  the  Fokker  Model  F27  series 
airplanes  has  completed  its  work  on 
Item  (1),  above.  The  Working  Group  has 
identified  certain  service  difficulties 
that  warrant  mandatory  modification  of 
these  airplanes.  The  Working  Group 
considers  that  these  service  difficulties 
warrant  mandatory  modification  of  the 
airplane  to  assure  continued  operational 
safety  of  Model  F27  airplanes  that  have 
exceeded  their  economic  design  coal. 

The  "economic  design  goal'  of  an 
airplane  is  typically  considered  to  be 
the  period  of  service  after  which  a 
substantial  increase  in  the  maintenance 
costs  is  expected  to  take  place  in  order 
to  assure  continued  operational  safety. 
The  economic  design  goal  for  Fokker 
Model  F27  series  airplanes  is  20  years 
for  structural  problems  associated  with 
environmental  deterioration,  and  60,000 
flight  cycles  for  structiiral  problems 
associated  with  fatigue  damage. 

The  Working  Group  has 
recommended  Fokker  Service  Bulletin 
F27/51-10,  Revision  2,  dated  June  12, 
1993,  for  mandatory  modification.  This 


service  bulletin  describes  procedures  for 
replacement  of  AN  bolts  that  are 
currently  installed  in  the  following 
flight  critical  components  of  the 
airplane  with  NAS  bolts.  The 
manufacturing  process  used  to  produce 
NAS  bolts  yields  superior  quality  bolts 
that  are  anticipated  to  preclude  cracking 
in  these  areas: 

1.  Flight  controls  (including  the  push- 
pull  rods  of  the  trim  drive  mechanism; 
aileron,  rudder,  elevator,  and  elevator 
trim  tab  controls;  and  elevator  hinge 
support  assemblies). 

2.  Control  surfaces  (including 
elevator,  rudder,  aileron,  and  tab  hinge 
bolts). 

3.  Fuel  control  installations. 

4.  Engine  mount  and  nacelle  brace 
installations. 

5.  Engine  control  installations. 
This  ser\  ice  bulletin  has  been 

amended  by  Service  Bulletin  Change 
Notification  F27/51  -  10REV2/01,  dated 
October  1, 1993,  to  correct  an  error  in 
a  part  number  referenced  in  the  service 
bulletin. 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  classified  the  original 
release  of  the  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  (BLA)  91-111, 
dated  September  13, 1991,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  AN  bolts  that  are 
currently  installed  in  various  flight 
critical  components  of  the  airplane  with 
NAS  bolts.  The  actions  woulo  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  pro|x>sed  compliance  time  for 
implementation  of  this  modification 
program  Is  within  3  years  after  the 
effective  date  of  the  AD.  This  time 
interval  was  based  upon  the  ability  of 
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the  manufacturer  to  provide  the  parts 
necessary  for  the  modification,  and  the 
time  necessary  to  incorporate  the 
modification. 

In  the  interim,  safety  will  be  provided 
by  various  means  currently  in  place  that 
are  considered  satisfactory  to  detect 
damage  prior  to  the  occurrence  of  an 
unsafe  condition.  These  include 
operators'  ongoing  basic  maintenance 
programs:  continuing  inspections 
required  by  numerous  AD's  issued 
previously;  the  SIP  mandated  by  AD  92- 
19-07,  Amendment  39-6365  (57  FR 
42693.  September  16, 1992);  the  FAA's 
increased  emphasis  on  surveillance  of 
operators'  maintenance  programs  and 
procedures;  and  the  FAA's  participation 
in  programs  to  physically  inspect  high- 
time  airplanes  during  scheduled  heavy 
maintenance. 

The  FAA  estimates  that  39  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  250  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $690  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$563,160,  or  $14,440  per  airplane.  This 
total  cost  figure  assumes  that  no 
of)erator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  FAA  recognizes  that  the  proposed 
modification  would  require  a  large 
number  of  work  hours  to  accomplish. 
However,  the  3-year  compliance  time 
specified  in  paragraph  (a)  of  this 
proposed  AD  should  allow  ample  time 
for  the  replacement  of  AN  bolts  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866^(2)  is  not 
a  "significant  rule"  under  thToOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14a  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NM-201-AD. 

Applicability:  Model  F27  scries  airplanes, 
having  serial  numt)ers  10102  through  10612 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
various  flight  critical  components  of  the 
airplane,  accomplish  the  following: 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  remove  AN  bolts  that  are 
currently  installed  in  the  flight  controls, 
control  surfaces,  fuel  control  installations, 
engine  mount  and  nacelle  brace  installations, 
and  engine  control  installations,  and  replace 
them  with  NAS  1303/1320  bolts,  in 
accordance  with  Fokker  Service  Bulletin 
F27/51-10.  Revision  2.  dated  June  12.  1993. 
as  amended  by  Service  Bulletin  Change 
NoUfication  F27/51  -  10REV2/01,  dated 
October  1.  1993.  , 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  any  AN 
bolt  having  a  part  number  that  is  listed  in 
Fokker  Service  Bulletin  F27/51-10.  Revision 
2.  dated  June  12, 1993,  as  amended  by 
Service  Bulletin  Change  Notification  F27/51 
-  10REV2/01.  dated  October  1, 1993.  in  any 
of  the  flight  critical  components  identified  in 
the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager, 
Standardization  Branch,  AN.M-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  adcl  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  February 
3,  1994. 

N.  B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-2917  Filed  2-8-94;  8:45  am) 

BILUNG  CODE  4*10-1  }-U 


Coast  Guard 

33  CFR  Part  117 

[CGD13-0;M)36] 

Drawbridge  Operation  Regulations; 
South  Fork  of  the  Willapa  River,  WA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the 
Washington  State  Parks  and  Recreation 
Commission,  the  Coast  Guard  is 
considering  an  amendment  to  the 
regulations  governing  the  operation  of 
the  swing  span  bridge  near  the  mouth  of 
the  South  Fork  of  the  Willapa  River, 
mile  0.3,  at  Raymond.  Washington.  The 
proposed  regulations  would  enable  the 
owners  to  maintain  the  bridge  in  the 
closed  position  for  trail  use  with  the 
provision  that  they  restore  the 
drawbridge  machinery  to  operating 
condition  upon  a  six  month  notice  from 
the  District  Commander.  This  structure 
was  formerly  owTied  by  the  Burlington 
Northern  Railroad  Company,  which  is 
abandoning  the  rail  corridor  of  which 
this  bridge  is  a  part.  The  Parks  and 
Recreation  Commission  has  acquired 
ownership  of  this  structure  as  part  of  the 
trail  system  plan  which  incorporates  the 
abandoned  line.  Presently,  the  operating 
regulations  require  24  hours  notice  for 
opening  the  bridge  for  the  passage  of  a 
vessel.  In  recent  years  the  swing  span 
has  been  maintained  in  the  open 
position,  except  for  train  passage. 
DATES:  Comments  must  be  received  on 
or  before  April  11,  1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District,  915  Second 
Avenue,  Seattle,  Washington  98174- 
1067.  The  comments  and  other 
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materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  915  Second  Avenue,  room  3410, 
Seattle,  Washington.  Normal  ofBce 
hours  are  between  7:45  a.m.  and  4:15 

E.m.,  Monday  through  Friday,  except 
oUdays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell,  Chief,  Flans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch, 
(206) 220-7270. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
\^Titten  views,  comments,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in,  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Austin 
Pratt,  project  officer,  and  Lieutenant 
Laticia  Argenti,  project  attorney. 

Discussion  of  the  Proposed  Regulations 

The  purpose  of  the  proposed 
regulations  is  to  maintain  the  bridge  as 
part  of  a  planned  recreational  trail, 
while  still  accommodating  the 
reasonable  needs  of  navigation.  The  trail 
plan  is  based  on  an  abandoned  rail  Une. 
The  Coast  Guard  must  consider  the 
impact  to  navigation,  if  any,  in  its 
evaluation  of  the  proposal.  If  the  impact 
of  this  is  minimal  then  it  would  allow 
the  Coast  Guard  to  absolve  the  new 
owner  of  the  responsibility  for  keeping 
bridge  operators  in  regular  attendance  at 
the  bridge.  Essentially,  this  proposed 
regulation  would  authorize  the 
conversion  of  the  swing  span  to  a  fixed 
bridge  until  evidence  is  demonstrated  to 
the  District  Commander  that  the 
reasonable  needs  of  navigation  require 
the  drawbridge  to  open.  Following 
notice  from  the  District  Commander,  the 
owmer  will  be  granted  six  months  in 
which  to  restore  the  drawbridge  to  full 
operating  condition  to  provide  for 
navigation.  At  that  time  the  operating 
regulations  will  also  be  evaluated. 


Federalism  Assessment  and 
Certification 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  imphcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certificatimi 

This  proposal  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  mininul  that  a  full 
regulatory  evaluation  is  unnecessary. 
Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq),  the  Coast 
Guard  certifies  that  the  proposed 
regulations,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment  and 
Certification 

This  action  has  been  reviewed  by  the 
Coast  Guard  and  has  been  determined  to 
be  categorically  excluded  from  further 
environmental  documentation  under  the 
authority  of  40  CFR  1507.3  and  in 
accordance  with  paragraph  2.B.2.g.(5)  of 
the  NEPA  Implementing  Procedures, 
COfvIDTINST  M16475.1B.  A  copy  of  the 
Categorical  Exclusion  Certification  is 
available  for  review  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority.  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.1063  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§117.1063    Wiliapa  River. 

(a)*   •   • 

(b)  The  draw  of  the  Washington  State 
Parks  and  Recreation  Commission's 
bridge  across  the  South  Fork  Wiliapa 
River,  mile  0.3,  at  Raymond,  need  not 
open  for  the  passage  of  vessels.  The 


draw  shall  be  returned  to  operable 
condition  within  six  months  after 
notification  by  the  District  Commander 
to  do  so. 

Dated:  January  27, 1994. 
John  A.  Pierson, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  13th  Coast  Guard  District 
IFR  Doc.  94-3003  Filed  2-8-94;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  156 
[OPP-250090;  FRL-4572-21 

Flammabinty  Labeling  Requirements 
for  Total  Release  Foggers;  NotmcaHon 
to  Secretary  of  Agriculture 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  to  Secretary  of 

Agriculture. 

SUMMARY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  proposed 
regulation  pursuant  to  section 
25(a)(2)(A)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  proposed  rule  proposes 
additional  precautionary  labeling 
relating  to  the  flammability  of  total 
release  fogger  pesticides. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  E.  Levine,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Westfield  Building  North.  6th 
Floor.  2800  Crystal  Drive,  Arlington. 
VA.  (703-308-8393). 
SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(A)  of  FIFRA  requires  that  the 
Administrator  provide  the  Secretary  of 
Agriculture  with  a  copy  of  any  proposed 
regulation  at  least  60  days  prior  to 
signing  it  for  publication  in  the  Federal 
Register.  If  the  Secretary  comments  in 
writing  regarding  the  proposed 
regulation  within  30  days  after  receiving 
it.  and  if  requested  by  the  Secretary,  the 
Administrator  shall  issue  for 
publication  in  the  Federal  Register  with 
the  proposed  regulation,  the  comments 
of  the  Secretary,  and  the  response  of  the 
Administrator  concerning  the 
Secretary's  comments.  If  the  Secretary 
does  not  comment  in  writing  within  30 
days  after  receiving  the  proposed 
regulation,  the  Administrator  may  sign 
the  proposed  regulation  for  publication 
in  the  Federal  Register  anytime  after  the 
30-day  period. 
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As  required  by  FIFRA  section  25(a)(2). 
a  copy  of  this  proposed 'regulation  has 
been  forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture.  Nutrition,  and  Forestry  of 
the  Senate. 

As  required  by  FIFRA  section  25(d),  a 
copy  of  this  proposed  regulation  has 
also  been  forwarded  to  the  Scientific 
Advisory  Panel. 

List  of  Subjects  in  40  CFR  Part  156 

Environmental  protection.  Labeling. 
Authority:  7  U.S.C.  136  et  seq. 
Dated:  January  31. 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

IFR  Doc.  94-2701  Filed  2-8-94;  8:45  ami 
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40  CFR  Part  180 

IPP-6F3251/P577;  FRL-4757-6] 
RIN  No.  2070-AC18 

Pesticide  Tolerances  for  Aluminum 
Tris(0-Ethylphosptu>nate) 

AGENCY:  Environmental  Protection 
Agency  (EPA).    . 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  a  tolerance  for  residues  of  the 
fungicide  fosetyl-Al.  aluminum  tris(0 
ethylphosphonate)  in  or  on  dried  hops 
at  45  ppm.  This  regulation  to  establish 
the  maximum  permissible  level  of 
residue  of  the  fungicide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  Rhone-Poulenc  Ag  Co. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP-5F3251/ 
P5771,  must  be  received  on  or  before 
March  11,  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SVV.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 


inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  C>'nthia  Giles-Parker,  Product 
Manager  (PM)  22.  Registration  Division 
(7505C).  Environmental  Protection 
Agency.  401  M  St..  SVV..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  229.  CM  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  (703)- 
305-5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  May  24, 1985  (50  FR 
21503),  which  announced  that  Rhone- 
Poulenc  Ag  Co.,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive.  Research  Triangle 
Park.  NC  27709.  had  submitted  a 
pesticide  tolerance  petition  (PP  5F3251) 
and  a  food/feed  additive  petition  (FAP 
5H5468)  to  EPA  requesting  that  the 
Administrator,  pursuant  to  sections 
408(d)  and  409  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(d),  establish  a  tolerance  for 
the  fungicide  fosetyl-AI,  aluminum 
tris(O-ethylphosphonate)  in  or  on  fresh 
hops  at  10  parts  per  million  (ppm)  and 
dried  hops  at  20  ppm.  respectively. 
Subsequently.  Rhone-Poulenc 
petitioned  the  Agency  to  amend  the 
proposed  tolerance  for  dried  hops  to 
increase  the  tolerance  from  20  ppm  to 
45  ppm.  Rhone-Poulenc  amended  the 
proposed  tolerance  a  second  time, 
notice  of  which  appeared  in  the  Federal 
Register  of  January  7,  1994  (59  FR 
1017).  requesting  a  section  408  tolerance 
for  fosetyi-Al  of  45  ppm  in  hops  instead 
of  separate  tolerances  for  fresh  and 
dried  hops  under  sections  408  and  409. 
There  were  no  comments  received  in 
response  to  the  initial  notice  of  filing. 

Prior  to  this  action,  EPA  had  not 
proposed  to  establish  a  tolerance  for 
fosetyl-Al  on  hops  because  dried  hops 
have  been  considered  a  processed  food 
requiring  a  section  409  tolerance  and 
EPA  was  concerned  that  a  section  409 
tolerance  for  fosetyl-Al  might  be 
prohibited  by  section  409"s  Delaney 
anti-cancer  clause.  Recently.  EPA 
reclassified  dried  hops  as  a  raw 
agricultural  commodity.  Tolerances  for 
raw  agricultural  commodities  are  set 
under  section  408  of  the  FFDCA.  which 
contains  no  Delaney  Clause. 

EPA  has  been  considering  for  some 
time  whether  dried  hops  are  properly 
classified  as  a  processed  food.  The 
FFDCA  defines  a  RAC  as  "food  in  its 


raw  or  natural  state,  including  all  fruits 
that  are  washed,  colored,  or  otherwise 
treated  in  their  unpeeled  natural  form 
prior  to  marketing."  Elsewhere,  the 
FFDCA  lists  canning,  cooking,  fireezing, 
dehydration,  and  milling  as  examples  of 
processing  activities  for  RACs. 

Congress  indicated  in  its  most  recent 
appropriations  bill  for  EPA  that  it 
believes  that  EPA's  treatment  of  dried 
hops  as  a  processed  food  was  a 
misinterpretation  of  the  statute.  That 
bill.  Public  Law  103-124,  which  was 
signed  by  President  Clinton  on  October 
28,  1993,  prohibits  EPA  from  using 
funds  for  any  regulatory  activity  under 
FFDCA  or  FIFRA  resulting  from  the 
classification  of  hops  as  a  processed 
food.  In  the  Congressional  report  that 
accompanied  the  bill,  the 
Appropriations  Committee  explained 
that  this  limitation  on  spending  was 
directed  at  barring  EPA  from  acting  on 
what  Congress  believes  is  an  erroneous 
interpretation  of  the  term  RAC  as  it 
appUes  to  dried  hops.  S.  Rep.  103-137. 
103d  Cong.,  1st  Sess.  121  (1993).  In 
consideration  of  these  factors,  EPA 
revised  its  guidelines  to  change  the 
classification  of  dried  hops  from  a 
processed  commodity  to  a  RAC.  EPA 
requests  comments  on  this  change.  To 
be  consistent,  EPA  is  proposing  this 
tolerance  as  on  dried  hops  rather  than 
on  hops  as  reauested  by  Rhone-Poulenc. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  toxciology  data 
considered  in  support  of  the  tolerances 
include: 

1.  A  rat  acute  oral  study  with  an  LD.vi 
of  5.4  grams  (g)/kilogram  (kg). 

2.  A  mouse  acute  oral  study  with  an 
LDso  of  3.4  gm/kg. 

3.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5,000 
ppm  (500  milligrams  (mg)/kg/day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/ke/day). 

5.  A  21-day  rabbit  dermal  study  with 
a  NOEL  of  1.5  g/kg/day  (the  highest 
dose  tested  (HDT)). 

6.  A  carcinogenicity  study  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  highest  dose  tested  was 
2.857/4,286  mg/kg  body  weight  (bwt)/ 
day). 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
8,000  ppm  (400  mg/kg/  bwt/day)  for 
systemic  effects  (carcinogenic  effects 
observed  are  discussed  below). 

8.  A  2-year  dog  feeding  study  with  a 
NOEL  of  10.000  ppm  (250  mg/kg  bwt/ 
day)  and  a  lowest-effect-level  (LJEL)  of 
20.000  ppm  (500  mg/kg  bwt/day)  based 
on  slight  degenerative  effects  on  the 
testes. 
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9.  A  reproduction  study  in  rats  with 
a  NOEL  of  300  nig/kgA)wtyday  and  an 
LEL  of  600  mg/kg/  bwt/day  based  on 
effects  on  animal  weights  in  some 
groups  and  urinary  tract  changes  In 
some  groups. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1,000  mg/kg/day, 
respectively. 

11.  Ames  mutagenicity  assays,  E.  coli 
phage  induction  tests,  micronucleus 
tests  in  mice,  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cervisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice  published  in  the 
Federal  Register  of  November  2,  1983 
(48  PR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcinogenicity  study.  In  this  study, 
Charles  River  CD  rats  were  dosed  with 
aluminum  tris(0-€thylphosphonate)  at 
levels  of  0.  2,000,  8,000,  and  40.000/ 
30.000  ppm  (0,  100,  400,  and  2.000/ 
1,500  mg/kg  bwt/day).  The  40.000  ppm 
dose  was  reduced  to  30,000  ppm  after 
2  weeks  following  observations  of 
staining  of  the  abdominal  fur  and  red 
coloration  of  the  urine  at  40,000  ppm 
(2,000  mg/kg  bwl/day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2,000/1,500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 
on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  in 
the  female  Charles  River  CD-I  rats  at  the 
high-dose  level  of  2,000  mg/kg/  bwt/ 
day,  during  the  first  2  weeks  of  the 
carcinogcnicity/chronic  feeding  study, 
before  the  dose  level  was  reduced  to 
1,500  mg/kg  bwrt/day. 

The  study  demonstrated  a 
significantly  elevated  incidence  of 
urinary  bladder  tumors  (adenomas  and 
carcinomas  combined)  at  the  highest , 
dose  level  tested  (2,000/1,500  mg/kgi  in 
male  Charles  River  CD-I  rats.  The 
tumors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
The  original  pathological  diagnosis  of 
these  tumors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  incidence  of  urinary  bladder 
tumors  was  observed  in  female  rats. 

In  1986.  the  Health  Effects  Division 
Peer  Review  Committee  for 
Carcinogenicity  of  the  Office  of 
Pesticide  Programs  concluded  that  the 
available  data  provided  limited 
evidence  of  the  carcinogenicity  of 
fosetyl-Al  in  male  rats  and  classified  the 
pesticide  as  a  Category  C  carcinogen 
(fMjssible  human  carcinogen  with 


limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  proposed 
Agency  guidelines,  published  in  the 
Federal  Register  of  November  23,  1984 
(49  FR  46294).  The  Health  Effects 
Division  Peer  Review  Committee  for 
Carcinogenicity  determined  that  a 
quantitative  risk  assessment  was  not 
appropriate  for  the  following  reasons: 

1.  The  carcinogenic  response 
observed  with  this  chemical  was 
confined  solely  to  the  high-dose  males 
at  one  site  (urinary  bladder)  in  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
surviving  animals  at  the  time  of 
terminal  sacrifice. 

4.  The  carcinogenic  effects  were 
observed  only  at  unusually  high  doses 
which  exceed  the  commonly  used  limit 
dose  of  1,000  mg/kg/day  recommended 
as  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to 
Charles  River  CD-I  mice  at  dose  levels 
ranging  from  2.500  to  30,000  ppm  (357 
to  4,286  mg/kg  bwt/day). 

6.  Fosetyl-Al  was  not  mutagenic  in 
eight  well  conducted  genotoxic  assays. 

In  1993,  the  Health  Effects  Division 
Peer  Review  Committee  (PRC)  for 
Carcinogenicity  revisited  the 
carcinogenicity  classification  of  fosetyl- 
Al  owing  to  a  recent  90-day  feeding 
study  of  fosetyl-Al  in  rats  that  showed 
a  strong  association  between  the 
presence  of  uroliths  in  the  urinary 
bladder  and  the  incidence  of  urinary 
bladder  tumors  in  treated  rats.  The  PRC 
concluded  that  fosetyl-Al  is  not 
amenable  to  classification  using  the 
current  Agency  cancer  guidelines.  Based 
on  a  mechanistic  evaluation  of  the  only 
tumors  seen,  those  that  occurred  at 
exceptionally  high  doses  in  the  bladder 
of  male  rats,  it  appears  that  humans  are 
not  likely  to  be  exposed  to  doses  of 
fosetyl-Al  that  produce  the  urinary  tract 
toxicity  that  precedes  and  seems  to  lead 
to  the  tumor  response  in  rats.  In 
particular,  anticipated  human  dietary 
and  occupational  exposures  to  fosetyl- 
Al  are  far  below  the  NOEL  in  rats  for  the 
apparent  urinary  tract  tumor  precursors 
(stone  formation  and  attendant 
epithelial  irritation).  These  effects  are 
produced  in  rats  at  extremely  high 
doses,  under  conditions  not  anticipated 
to  occur  outside  of  the  experimental 
laboratory.  The  PRC  concludes  that 
pesticidal  use  of  fosetyl-Al  is  unlikely  to 
pose  a  carcinogenic  hazard  to  humans. 
Therefore,  the  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
(RfD)  based  on  systemic  toxicity  was 
applied  to  fosetyl-Al. 

Using  a  100- fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 


by  the  most  sensitive  species  from  the 
2-year  dog  feeding  study,  the  RfD  is  3.0 
mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.0453  mg/kg  bwt/day  and 
utilizes  1.5  percent  of  the  RfD  for  the 
overall  U.S.  population.  The  exposure  of 
the  most  highly  exposed  subgroup  in 
the  population  did  not  utilize  a 
significantly  greater  amount  of  the  RfD. 
Previous  tolerances  have  been 
established  for  fosetyl-Al,  aluminum 
tris(0-€thylphosphonate),  in  asparagus, 
avocadoes,  brassica  vegetable  crop 
group,  caneberries,  citrus,  cucurbit 
vegetables  group,  dry  bulb  onions,  fresh 
ginseng  root,  leafy  vegetables  crop 
group,  pineapples,  pineapple  forage  and 
fodder,  and  strawberries. 

The  metabolism  of  aluminum  tris(0- 
ethylphosphonate)  in  plants  is 
adequately  understood.  There  is  no 
reasonable  expectation  of  secondary 
residues  occurring  in  milk,  eggs,  and 
meat  of  livestock  or  poultry  as  a  result 
of  this  use  on  hops. 

An  adequate  analvtical  method,  gas- 
liquid  chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual.  Vol.  II.  the 
analj-tical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow. 
Public  Information  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  242,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  (703)-305-4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  above 
information  considered  by  the  Agency, 
the  tolerance  established  by  amending 
40  CFR  part  180  would  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  tolerance  be  established  as  set 
forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  FIFRA,  as  amended, 
which  contains  any  of  the  ingredients 
listed  herein,  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
FFDCA  section  408(e). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
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control  number,  (PP  5F3251/P577).  All 
written  comments  filed  in  response  to 
tliis  petition  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  nev^  tolerances 
or  raising  tolerance  levels  or  establshing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4. 1981  (46  FR  249.50). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  26. 1994. 

Stephen  L.  Johnson, 

Acting  Director,  rtegistration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  §  180.415.  by  amending 
paragraph  (a)  by  alphabetically  inserting 
the  raw  agricultural  commodity  dried 
hops,  to  read  as  follows: 

§180.415    Aluminum  tris(0- 
ethylphosphonate);  tolerances  for  residues. 

(a)*     •     ' 


Commodity 


Parrs  per 
mill  ion 


Hops,  dried 


45 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  514,  580  and  581 
[Docket  No.  93-22] 

Coloading  Practices  by  Non-Vessel- 
Operating  Common  Carriers;  Shipper 
Affiliate  Access  to  Service  Contracts 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule;  extension  of 
time. 

SUMMARY:  The  Commission  by  notice  of 
Proposed  Rulemaking  published 
^klvembe^  24.  1993  (58  FT^  62077) 
proposed  amendments  to  its  non-vessel- 
operating  common  carrier  ("NVOCC") 
coloading  rules  to  clarify  ambiguities 
and  to  address  current  practices 
resulting  in  increased  application  of 
untariffed  NVCXZC  charges.  Sixty  days 
was  allowed  for  comment.  Requests  for 
additional  time  to  comment  ranging 
from  30  to  90  days  subsequently  were 
filed  by  various  interests.  Upon 
consideration  of  these  requests,  the 
Commission  determined  to  grant  a  30- 
day  extension.  Upon  further 
consideration  of  this  matter  the 
Commission  now  has  determined  to 
grant  an  additional  15  day  extension. 
DATES:  Comments  due  on  or  before, 
March  11. 1994. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C  Polking. 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St., 
NVV.,  Washington.  DC  20573-0001, 
(202) 523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
VVm.  Jarrel  Smith,  Jr.,  Director,  Bureau 
of  Investigations,  Federal  Maritime 
Commission,  800  North  Capitol  St.. 
NW..  Washington.  DC  20573-0001. 
(202) 523-5860. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 

IFR  Doc  94-2909  Filed  2-8-94:  8:45  am) 
BILLMO  CODE  6730-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1819  and  1852 

Mentor-Protege  Program 

AGENCY:  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU).  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
establishes  NASA  policy  for  the  Mentor- 


Protege  Program  which  is  designed  to 
increase  the  overall  participation  of 
Small  Disadvantaged  Businesses  (SDBs) 
in  NASA  contracts  and  subcontracts. 
The  resultant  increased  participation  of 
SDBs  in  NASA  contracts  and 
subcontracts  will  enhance  NASA's 
efforts  to  meet  and  sustain  the  annual 
minimum  eight  (8)  percent  goal 
prescribed  in  Public  Law  101-144  and 
its  amended  version  Public  Law  101- 
507. 

DATES:  Comments  are  due  no  later  than 
April  11.  1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Rae  C.  Martel.  NASA 
Headquarters.  NASA  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
(Code  K).  Washington.  DC  20546. 
Comments  should  also  be  addressed  to 
the  Office  of  Information  and  Regulator)- 
Affairs  of  0MB.  ATTN:  Desk  Officer  for 
NASA,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Rae  C.  Martel.  Telephone:  (202) 
358-2088  or  1800-2NASA-95. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  rule  proposes  NASA's  policy  on 
its  Mentor-Protege  Program.  With 
respect  to  prime  contractors,  it  defines 
eligibility  for  participation,  allowable 
developmental  assistance  measures  that 
will  enhance  the  capabilities  of  SDBs  to 
perform  NASA  contracts  and 
subcontracts,  and  incentives  for 
program  participation.  Further,  it 
defines  the  transportability  of 
subcontracting  goal  credit  features  from 
the  Department  of  Defense  (DOD) 
Mentor-Protege  Program  to  NASA 
Contractors.  However,  the  effectiveness 
of  a  mentor  under  the  NASA  Program 
will  be  evaluated  by  the  measurable 
amount  of  developmental  assistance 
provided  under  NASA  contracts. 
Participation  in  the  program  is 
voluntary. 

With  regard  to  SDBs,  "Socially  And 
Economically  Disadvantaged 
Businesses"  include  the  eligible 
participants  set  forth  in  NASA's  Eight 
(8)  percent  legislation.  Public  Law  101- 
144  and  the  amended  provision  in 
Public  Law  101-507. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR. 
chapter  18.  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402.  Qte  GPO 
Subscription  Stock  Number  933-003- 
UOOOO-1.  It  is  not  distributed  to  the 
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public,  whether  in  whole  or  in  part, 
directly  by  NASA. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  proposed 
rule  imposes  reporting  or  recordkeeping 
requirements  subject  to  0MB  approval 
under  the  Paperwork  Reduction  Act, 
which  will  be  requested  separately. 

List  of  Subjects  in  48  CFR  Parts  1819 
and  1852 

Government  procurement. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  parts  1819  and 
1852  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  1819  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Subpart  1819.72  is  added  to  read  as 
follows: 

Subpart  1819.72    [Added] 

Subpart  1819.72— The  NASA  Mentor- 
Protege  Program 

1819.7201  Scope  of  subpart. 

1819.7202  Definitions. 

1819.7203  Non-affiliation. 

1819.7204  Transportability  of  features  from 
the  Department  of  Defense  (DOD) 
mentor-protege  program  to  NASA 
contractors. 

1819.7205  General  policy. 

1819.7206  Incentives  for  prime  contractor 
participation. 

1819.7207  Measurement  of  program 
success. 

1819.7208  Mentor  firms. 

1819.7209  Protege  firms. 

1819.7210  Selection  of  protege  firms. 

1819.7211  Application  process  for  mentor 
.firms  to  participate  in  the  program. 

1819.7212  OSDBU  review  and  approval 
process  of  agreement. 

1819.7213  Agreement  contents. 

1819.7214  Developmental  assistance. 

1819.7215  Obligation. 

1819.7216  Internal  controls. 

1819.7217  Reports. 

1819.7218  Program  review. 

1819.7219  Contract  and  solicitation  clauses. 

Subpart  1819.72— The  NASA  Mentor- 
Protege  Program 

181 9.7201    Scope  of  subpart 

The  NASA  Mentor-Protege  Program  is 
designed  to  incentivize  NASA  prime 
contractors  to  assist  High  Tech  small 


disadvantaged  businesses  (SDB)s  in 
enhancing  their  capabilities  to  perform 
NASA  contracts  and  subcontracts,  foster 
the  establishment  of  long  term  business 
relationships  between  SDBs  and  NASA 
prime  contractors,  and  increase  the 
overall  number  of  SDBs  that  receive 
NASA  contract  and  subcontract  awards. 

1819.7202  Definitions. 

Historically  Black  Colleges  and 
Universities,  as  used  in  this  subpart, 
means  institutions  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2  and  listed 
therein. 

Minority  Educational  Institutions,  as 
used  in  this  subpart,  means  institutions 
meeting  the  criteria  established  in  34 
CFR  607.2  by  the  Secretary  of 
Education. 

Small  Disadvantaged  Business 
concern,  as  used  in  this  subpart,  means 
a  small  business  concern  owned  or 
controlled  by  individuals  who  are  both 
socially  and  economically 
disadvantaged  (within  the  meaning  of 
section  8(a)  (5)  and  (6)  of  the  Small 
Business  Act  (15  U.S.C.  637(a)  (5)  and 
(6))). 

1819.7203  Non-affiliation. 

For  purposes  of  the  Small  Business 
Act,  a  protege  firm  may  not  be 
considered  an  affiliate  of  a  mentor  firm 
solely  on  the  basis  that  the  protege  firm 
is  receiving  developmental  assistance 
referred  to  in  1819.7214  from  such 
mentor  firm  under  the  program. 

1819.7204  Transportability  of  features 
from  the  Department  of  Defense  (DOD) 
mentor-protege  program  to  NASA 
contractors. 

(a)  In  accordance  with  the  benefits 
authorized  by  the  EXDD  Mentor-Protege 
Program  (Pub.  L.  101-510,  section  831, 
as  amended  by  Pub.  L.  102-190,  section 
814)  a  NASA  contractor  who  is  also  an 
approved  DOD  Mentor  can  transfer 
credit  features  to  their  NASA  contracts. 

(b)  NASA  prime  contractors,  who  are 
approved  DOD  mentors,  can  award 
subcontracts  non-competitively  under 
their  NASA  contracts  to  the  proteges 
which  they  are  assisting  under  the  DOD 
program  (Pub.  L.  101-510,  section 
831(f)(2)). 

(c)  NASA  prime  contractors  may 
count  the  costs  of  developmental 
assistance  provided  to  proteges  being 
assisted  imder  the  DOD  program  toward 
meeting  the  goals  in  their 
subcontracting  plans  under  their  NASA 
prime  contracts  (Pub.  L.  102-190, 
section  814).  Limitations  which  may 
reduce  the  value  of  this  benefit  include: 

(1)  Credit  toward  attaining 
subcontracting  goals  is  available  only  to 
the  extent  that  die  developmental 


assistance  costs  have  not  been 
reimbursed  to  the  contractor  by  DOD  as 
direct  or  indirect  costs;  or 

(2)  The  credit  is  available  to  meet  the 
goals  of  a  NASA  subcontracting  plan 
only  to  the  extent  that  it  has  not  been 
applied  to  a  DOD  subcontracting  plan. 
The  same  unreimbursed  developmental 
assistance  costs  carmot  be  counted 
toward  meeting  the  subcontracting  goals 
of  more  than  one  prime  contract.  These 
costs  would  accrue  from  credit  for  the 
multiples  attributed  to  assistance 
provided  by  Small  Business 
Development  Centers,  Historically  Black 
Colleges  and  Universities  and  minority 
educational  institutions. 

(d)  The  features  identified  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  point  out  the  portability  of 
features  fitjm  the  DOD  Mentor-Protege 
Program  to  NASA  prime  contractors. 
NASA  mentors  will  be  held  to  show 
"good  faith"  by  providing  actual  , 
developmental  assistance  beyond 
transferring  credit  fi-om  activity  in  the 
DOD  activity  to  NASA  subcontracting 
plans. 

1819.7205    General  policy. 

(a)  Eligible  large  business  prime 
contractors,  not  included  on  the  "Parties 
Excluded  from  Procurement  Programs" 
list,  who  have  at  least  one  active 
subcontracting  plan,  and  who  are 
approved  as  mentor  firms  will  enter  into 
agreements  with  eligible  (SDBs)  as 
protege  firms  to  provide  appropriate 
developmental  assistance  to  enhance 
the  capabilities  of  SDBs  to  perform  as 
subcontractors  and  suppliers.  Eligible 
small  business  prime  contractors,  not 
included  on  the  "Parties  Excluded  from 
Procurement  Programs"  fist  and  that  are 
capable  of  providing  developmental 
assistance  to  SDBs,  may  be  approved  as 
mentors. 

(b)  The  pilot  program  has  a  duration 
of  three  years  commencing  from  (the 
date  of  the  pubUshed  final  rule).  During 
this  period,  eligible  mentor  firms,  which 
have  received  approval  by  NASA  to 
participate  in  the  program  pursuant  to 
subpart  1819.9212,  may  enter  into 
agreements  with  protege  firms. 

(c)  The  award  fee  evaluation  plans 
contained  in  all  NASA  cost-plus-award- 
fee  contracts  may  include  a  factor  for 
evaluation  of  a  contractor's  performance 
associated  with  Mentor-Protege  Program 
participation. 

(d)  Other  contract  types,  including 
cost-plus-fixed-fee,  with  subcontracting 
opportunities  may  include  the  clause  at 
52.219-10,  Incentive  Subcontracting 
Program  for  Small  and  Small 
Disadvantaged  Business  Concerns,  for 
use  in  evaluating  a  contractor's 
performance  associated  with  Mentor- 
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Protege  Program  participation  when  a 
subcontracting  plan  is  required. 

(e)  Costs  incurred  by  a  mentor  to 
negotiate  an  agreement  with  a  protege 
and  to  implement  the  agreement  are 
incurred  by  both  parties  at  their  own 
risk.  NASA  will  not  reimburse  these 
costs. 

1819.7206  Incentives  for  prime  contractor 
participation. 

(a)  Under  cost-plus-award  fee 
contracts,  mentor  firms  may  be  eligible 
to  earn  award  fee  associated  with  their 
performance  as  a  mentor  by 
performance  evaluation  period.  This 
performance  may  be  evaluated  to 
determine  the  degree  to  which  the 
participation  went  beyond  (exceeded) 
the  negotiated  SDB  goals  commitment. 

(b)  Under  other  contract  types  with 
subcontracting  opportunities,  including 
cost-plus- fixed-fee,  mentor  firms  may  be 
eligible  to  earn  fee  associated  with  their 
performance  as  a  mentor.  This 
performance  may  be  evaluated  to 
determine  the  degree  to  which  the 
participation  went  beyond  (exceeded) 
the  negotiated  SDB  goals  commitment. 

(c)  The  overall  developmental 
assistance  performance  of  NASA 
contractors,  in  promoting  the  use  of 
SDBs  as  subcontractors,  may  be  an 
evaluation  factor  in  award  fee  plans  of 
all  cost-plus-award-fee  contracts. 
Criteria  under  the  factor  could  include: 

(1)  Active  participation  in  the  NASA 
Mentor  Protege  Prograun; 

(2)  Actions  taken  by  the  contractor  to 
develop  working  relationships  with 
SDBs  and  others; 

(3)  The  amount  and  quality  of 
developmental  assistance  provided; 

(4)  Subcontracts  awarded  to  SDBs  and 
others; 

(5)  Success  of  the  protege  firms  in 
increasing  their  business  as  a  result  of 
receiving  developmental  assistance;  and 

(6)  Accomplishment  of  any  other 
activity  as  related  to  the  Mentor-Protege 
relationship. 

1819.7207  Measurement  of  program 
success. 

The  overall  success  of  the  program 
will  be  measured  by  the  e.xtent  to  which 
it  results  in: 

(a)  An  increase  in  the  number,  dollar 
value  and  percentage  of  subcontracts 
awarded  to  SDBs  by  mentor  firms  under 
NASA  contracts  since  the  date  of  entry 
into  the  program; 

(b)  An  increase  in  the  number  and 
dollar  value  of  contract  and  subcontract 
awards  to  protege  firms  since  the  time 
of  their  entry  into  the  program  (under 
NASA  contracts,  contracts  awarded  bv 
other  Federal  agencies  and  under 
rtwnmercial  contracts); 


(c)  An  increase  in  the  number  and 
dollar  value  of  subcontracts  awarded  to 
a  protege  firm  by  its  mentor  firm;  and 

(d)  An  increase  in  subcontracting  with 
SDB  firms  in  industry  categories  where 
SDBs  have  not  traditionally  participated 
within  the  mentor  firm's  activity. 

1819.7208    Mentor  firms. 

(a)  Eligibility: 

(1)  Contractors  eligible  for  receipt  of 
government  contracts; 

(2)  Large  prime  contractors 
performing  under  contracts  with  at  least 
one  negotiated  subcontracting  plan  as 
required  by  FAR  19.7;  and 

[3]  Small  Business  prime  contractors 
that  can  provide  developmental 
assistance  to  enhance  the  capabilities  of 
SDBs  to  perform  as  subcontractors  and 
suppliers.  A  small  business  prime 
contractor  performing  under  a  NASA 
contract  that  does  not  contain  a 
negotiated  subcontracting  plan  may 

apply- 

(b)  Mentors  will  be  encouraged  to 
identify  and  select: 

(1)  A  broad  base  of  firms  including 
those  defined  as  emerging  SDB  firms 
(e.g.,  an  SDB  whose  size  is  no  greater 
than  50%  of  the  size  standard 
applicable  to  the  SiCcode  assigned  to 
a  contracting  opportunity);  and 

(2)  SDBs  in  addition  to  firms  with 
whom  they  have  established  business 
relationships. 

§1819.7209    Protege  firms. 

(a)  For  selection  as  a  protege,  a  firm 
must  be: 

(1)  A  small  disadvantaged  business 
concern  as  defined  by  FAR  19.001; 

(2)  Certified  as  small  in  the  SIC  code 
for  the  services  or  supplies  to  be 
provided  by  the  protege  to  the  mentor; 
and 

(3)  Eligible  for  receipt  of  government 
contracts. 

(b)  A  protege  firm  may  self-certify  to 
a  mentor  firm  that  it  meets  each  of  the 
eligibility  requirements  in  paragraphs 
(a)  (1),  (2)  and  (3)  of  this  section.  Mentor 
firms  may  rely  in  good  faith  on  a  written 
representation  of  a  business  concern 
that  such  business  meets  the 
requirements  in  paragraphs  (a)  (1)  and 
(2). 

(c)  Historically  Black  Colleges  and 
Universities,  minority  educational 
institutions,  and  small  w-omen-owned 
businesses  are  eligible  as  proteges  under 
this  program. 

(d)  Proteges  may  have  multiple 
mentors.  Proteges  should  maintain  a 
system  for  developing  reports  of 
mentoring  activity  by  federafl  agencv. 

§1819.7210    Selection  of  protege  firms. 

(a)  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 


The  mentor  is  encouraged  to  identify 
and  select  protege  firms  that  represent  a 
balance  in  company  size,  e.g..  start-up, 
emerging,  etc. 

(b)  Mentor  firms  may  have  more  than 
one  protege. 

(c)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested, 
except  as  in  paragraph  (d)  of  this 
section. 

(d)  In  the  event  of  a  protest  regarding 
the  size  or  disadvantaged  status  of  a 
business  concern  eligible  to  be  a  protege 
firm,  the  mentor  firm  shall  refer  the 
protest  to  the  Associate  Administrator, 
NASA  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  for  resolution.  When 
appropriate.  NASA  wall  seek  an 
advisory  option  from  the  SBA. 

§  1819.7211    Application  process  for 
mentor  firms  to  participate  in  the  program 

(a)  Prime  contractors  interested  in 
becoming  a  mentor  firm  must  submit  a 
request  to  the  NASA  OSDBU  to  be 
approved  under  the  program.  The 
application  will  be  evaluated  on  the 
extent  to  which  the  company  plans  to 
provide  developmental  assistance  and 
that  a  balance  is  represented  among  the 
size  and  SDB  status  of  such  potential 
proteges.  The  information  required  in 
paragraph  (b)  of  this  section  must  be 
submitted  to  be  considered  for  approval 
as  a  mentor  firm. 

(b)  A  proposed  mentor  must  submit 
the  following  information  to  the  NASA 
OSDBU: 

(1)  Certification  that  the  mentor  firm 
is  currently  performing  under  at  least 
one  active  approved  subcontracting  plan 
(small  business  exempted)  and  that  they 
are  currently  eligible  for  the  award  of 
federal  contracts; 

(2)  The  iognizant  NASA  contract 
number(s).  type  of  contract, 
performance  (including  options),  title  of 
technical  program  effort,  name  of  N.^SA 
Program  Man.iger  (including  contact 
information)  and  name  of  NASA  field 
center  where  support  is  provided; 

(3)  The  number  of  proposed  Mentor- 
Protege  arrangements; 

(4)  Data  on  all  current  NASA 
contracts  and  subcontracts  to  include 
the  contract/subcontract  number(s). 
period  of  performance,  awarding  NASA 
installation  or  contractor  and  contract/ 
subcontract  value(s)  including  options; 

(5)  Data  on  total  (NASA)  subcontracts 
awarded  and  SDB  awards. 

(6)  Information  on  the  proposed  types 
of  developmental  assistance.  For  each 
proposed  Mentor-Protege  relationship 
include  information  on  the  company's 
ability  to  provide  developmental 
assistance  to  the  identified  protege  firm 
and  how  that  assistance  will  potentially 
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increase  subcontracting  opportunities 
for  the  protege  firm,  including 
subcontracting  opportunities  in  industry 
categories  where  SDBs  are  not  dominant 
in  the  company's  current  subcontractor 
base;  and 

(7)  A  Letter  of  Intent  signed  by  both 
the  mentor  and  protege(s). 

§1819.7212    OSDBU  review  and  approval 
process  of  agreement 

(a)  Information  and  Letter  of  Intent  is 
reviewed  by  NASA  OSDBU.  NASA 
OSDBU  will  provide  a  copy  of  the 
submitted  information  to  the  cognizant 
NASA  technical  program  manager  and 
contracting  officer  for  a  parallel  review 
and  conciirrence. 

(b)  If  OSDBU  approves  the 
application,  then  the  mentor 

(1)  Negotiates  agreement  with  the 
protege;  and 

(2)  Submits  an  original  and  two  (2) 
copies  of  the  agreement  to  NASA 
OSDBU  for  approval  by  the  NASA 
Mentor-Protege  program  manager,  the 
NASA  technical  program  manager  and 
the  contracting  officer. 

(c)  Upon  agreement  approval,  the 
mentor  may  implement  development 
assistance  program. 

(d)  An  approved  agreement  will 
become  a  part  of  the  official 
subcontracting  plan,  where  applicable. 
Other  agreements  will  be  incorporated 
into  the  contract. 

{ej  If  OSDBU  disapproves  the 
application,  then  the  mentor  may 
provide  additional  information  for 
reconsideration. 

§1819.7213    Agreement  contents. 

The  contents  of  the  agreement  must 
contain: 

(a)  Names  and  addresses  of  mentor 
and  protege  firms  and  a  point  of  contact 
within  both  firms  who  will  oversee  the 
agreement; 

(b)  Procedures  for  the  mentor  firm  to 
notify  the  protege  firm,  OSDBU,  and  the 
contracting  officer,  in  writing,  at  least  30 
days  m  advance  of  the  mentor  firm's 
intent  to  voluntarily  withdraw  from  the 
program; 

(c)  Procediues  for  a  protege  firm  to 
notify  the  mentor  firm  in  writing  at  least 
30  days  in  advance  of  the  protege  firm's 
intent  to  voluntarily  terminate  the 
mentor-protege  agreement.  The  mentor 
shall  notify  the  OSDBU  and  the 
contracting  officer  immediately  upon 
receipt  of  such  notice  from  the  protege; 

(d)  A  description  of  the 
developmental  program  for  the  protege, 
including  the  type  of  developmental 
assistance  that  will  be  provided  by  the 
mentor  firm  to  the  protege  firm,  and  a 
schedule  for  providing  assistance  and 
criteria  for  evaluation  of  the  protege's 
developmental  success; 


(e)  A  listing  of  the  number  and  types 
of  subcontracts  to  be  awarded  to  the 
protege  firm;  ' 

(f)  Program  participation  term; 

(g)  Termination  procedures; 

(n)  Plan  for  accomplishing  work 
should  the  agreement  be  terminated; 
and 

(i)  Other  terms  and  conditions,  as 
appropriate. 

1819.7214  Oevelopntental  assistance. 
The  forms  of  developmental 

assistance  a  mentor  can  provide  to  a 
protege  include: 

(a)  Management  guidance  relating  to 

(1)  Financial  management, 

(2)  Organizational  management, 

(3)  Overall  business  management/ 
planning,  and 

(4)  Business  development; 

(b)  Engineering  and  other  technical 
assistance; 

(c)  Noncompetitive  award  of 
subcontracts  under  NASA  contractors; 

(d)  Progress  payments  based  on  costs. 
The  customary  progress  payment  rate 
for  all  NASA  contracts  with  small 
disadvantaged  businesses  is  95  percent. 
This  customary  progress  payment  rate 
for  SDBs  may  be  used  by  prime 
contractors; 

(e)  Advance  payments.  While  a 
mentor  can  make  advance  pa\Tnents  to 
its  proteges  who  are  performing  as 
subcontractors,  the  mentor  will  only  be 
reimbursed  by  NASA  for  these  costs  if 
advance  payments  have  been  authorized 
in  accordance  with  statute  and 
regulation;  and 

(f)  Loans. 

1819.7215  Obligation. 

(a)  Mentor  or  protege  may  voluntarily 
withdraw  from  the  program  as  mutually 
agreed  by  both  mentor  and  protege. 

(b)  Mentor  and  protege  firms  will 
submit  a  "lessons  learned"  evaluation  to 
the  NASA  OSDBU  at  the  conclusion  of 
the  pilot  program  period  or  the 
conclusion  of  their  effort  whichever 
comes  first. 

1819.7216  Internal  controls. 

The  NASA  OSDBU  will  manage  the 
program.  Internal  controls  will  be 
established  by  NASA  OSDBU  to  achieve 
the  stated  program  objectives  (by 
ser\ing  as  checks  and  balances  against 
undesired  actions  or  consequences) 
such  as: 

(a)  Reviewing  and  evaluating  mentor 
applications  for  realism,  validity  and 
accuracy  of  provided  information;  and 

(b)  Reviewing  quarterly  progress 
reports  submitted  by  mentors  and 
proteges  on  protege  development  to 
measure  protege  progress  against  the 
master  plan  contained  in  the  approved 
agreement. 


1819.7217  Reports. 

(a)  Quarterly  reports  shall  be 
submitted  by  the  mentor  to  the  NASA 
mentor-protege  program  manager. 
NASA  Headquarters  OSDBU  to  include 
information  as  outlined  in  1819.7206(b). 

(b)  Proteges  are  encouraged  to  submit 
quarterly  reports,  to  the  NASA  mentor- 
protege  program  manager,  on  program 
progress  as  pertains  to  their  mentor- 
protege  agreement. 

(c)  The  NASA  technical  program 
manager  shall  submit  quarterly  reports, 
for  the  purposes  of  award  fee 
determination,  assessing  the  prime 
contractor's  performance  in  the  mentor- 
protege  program  as  pertains  to  the 
technical  effort  and  protege 
development. 

(d)  The  NASA  mentor-protege 
program  manager  will  submit  quarterly 
reports  to  the  cognizant  contracting 
officer  regarding  participating  prime 
contractor's  performance  in  the  program 
for  use  in  the  award  fee  determination 
process. 

1819.7218  Program  review. 

At  the  conclusion  of  each  year  in  the 
mentor-protege  program,  the  prime 
contractor  and  protege  will  formally 
brief  the  NASA  mentor-protege  program 
manager,  the  technical  program 
manager,  and  the  contracting  officer 
during  a  formal  program  review 
regarding  program  accomplishments  as 
pertains  to  the  approved  agreement. 

1819.7219  Solicatton  provisions  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.219-77,  NASA 
Mentor-Protege  Program,  in  all 
solicitations  and  contracts  with 
subcontracting  plans  or  that  offer 
subcontracting  opportunities,  regardless 
of  the  dollar  value  of  the  prime  contract. 

(b)  The  contracting  officer  shall  insert 
the  provisional  1852.219-78. 
E\aluation  of  Prime  Contractor 
Participation  in  the  Mentor-Protege 
Program,  in  all  solicitations  containing 
the  provisions  at  1852.219-77,  NASA 
Mentor-Protege  Program  or  FAR  52.219- 
9.  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-79,  Mentor 
Responsibility  and  Evaluation,  in 
contracts  where  the  prime  contractor  is 
a  participant  in  the  NASA  Mentor- 
Protege  Program. 
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PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

a.  Sections  1852.219-77. 1852.219- 
78,  and  1852.219-79  are  added  to  read 
as  follows: 

1852.219-77    NASA  Mentor-Protege 
Program. 

As  prescribed  in  1819.7219(a),  insert 
the  following  provision: 

NASA  Mentor-Protege  Program  (Jan  1994) 

(a)  Prime  contractors,  including  certain 
small  businesses,  are  encouraged  to 
participate  in  the  NASA  pilot  mentor-protege 
program  for  the  purpose  of  providing 
developmental  assistance  to  eligible  small 
disadvantaged  businesses  to  enhance  their 
capabilities  and  increase  their  participation 
in  NASA  contracts. 

(b)  The  pilot  program  consists  of: 

(1)  Mentor  firms,  which  are  prime 
contractors  with  at  least  one  active 
subcontracting  plan: 

(2)  Protege  firms,  which  are  small 
disadvantaged  business  (SDB)  concerns, 
include  the  eligible  participants  as  set  forth 
in  Public  Law  101-144,  as  amended  by 
Public  Law  101-507,  as  follows: 

"Small  Business  concerns  or  other 
organizations  owned  or  controlled  by  socially 
and  economically  disadvantaged  individuals 
(within  the  meaning  of  section  8(a)  (5)  and 
(6)  of  the  Small  Business  Act  (15  U.S.C. 
637(a)  (5)  and  (6)),  including  Historically 
Black  Colleges  and  Universities  and  Minority 
Educational  Institutions".  For  the  purpose  of 
this  section  economically  and  socially 
disadvantaged  individuals  shall  be  deemed 
to  include  women;" 

(3)  Mentor-Protege  agreements,  approved 
by  the  NASA  Office  of  Small  and 
Disadvantaged  Business  Utilization; 

(4)  Potential  of  payment  of  additional 
award  fee  for  voluntary  participation  and 
successful  performance  in  the  mentor-protege 
program. 

(c)  Mentor  participation  in  the  program, 
described  in  48  CFR  1819.72,  means 
providing  technical,  managerial  and  financial 
assistance  to  aid  SDBs  in  developing 
requisite  high-tech  exjjertise  and  business 
systems  to  compete  successfully  for  NASA 
contracts  and  subcontracts. 

(d)  Contractors  interested  in  p>artici[)ating 
in  the  pilot  program  are  encouraged  to 
contact  the  NASA  OSDBU,  Washington.  DC 
20546,  (202)  358-2088,  for  further 
information. 

(End  of  clause) 

1852.219-78    Evaluation  of  Prime 
Contractor  Participation  In  the  NASA 
Mentor-Protege  Program. 

As  prescribed  in  1819.7219(b).  insert 
the  following  provision: 

Evaluation  of  Prime  Contractor  Participation 
in  the  NASA  Mentor-Protege  Program  (Jan 
1994) 

This  subfactor  will  consider  the  proposed 
participation  and  extent  of  developmental 
assistance  to  be  provided  by  a  prime 
contractor  to  small  disadvantaged  businesses. 


1852-219-79 
Evaluation. 


Mentor  Requirements  and 


As  prescribed  in  1819-7219(c).  insert 
the  following  provision: 

Mentor  Reqtiirements  and  Evaluation  (Jan 
1994) 

(a)  The  purpose  of  the  NASA  Mentor- 
Protege  Program  (Program)  is  for  a  NASA 
prime  contractor  to  provide  developmental 
assistance  to  a  small  disadvantaged  business 
(SDB).  The  Mentor's  active  participation  in 
the  Program,  in  compliance  with  the  tenns  of 
the  negotiated  Mentor-Protege  Agreement, 
demonstrates  both  a  commitment  to  achieve 
the  goal  of  its  contractual  subcontracting  plan 
and  a  commitment  to  increase  the 
participation  of  SDBs  in  NASA  contracts  and 
subcontracts.  This  commitment  will  be 
recognized  in  determining  the  Mentor's 
performance  fee. 

(b)  The  OSDBU  will  evaluate  the 
contractor's  performance  through  the 
Performance  Evaluation  process.  The 
evaluation  will  consider  the  following: 

(1)  Specific  actions  taken  by  the  contractor, 
during  the  evaluation  period,  to  increase  the 
participation  of  SDBs  as  subcontractors  and 
suppliers; 

(2)  Specific  actions  taken  by  the  contractor 
during  this  evaluation  period  to  develop  the 
technical  and  corporate  administrative 
expertise  of  the  SDBs  as  defined  in  the 
agreement; 

(3)  To  what  extent  the  Protege  has  met  the 
developmental  objectives  in  the  agreement; 
and 

(4)  To  what  extent  the  firm's  participation 
in  the  Men  for- Protege  Program  resulted  in 
the  Protege  receiving  competitive  contract(s) 
and  subcontract(s)  from  private  firms  and 
agencies  other  than  the  Mentor. 

(c)  Quarterly  reports  shall  be  submitted  by 
the  mentor  to  the  NASA  mentor-protege 
program  manager,  NASA  Headquarters 
OSDBU  to  include  information  as  outlined  in 
1819.7206(b). 

(d)  The  Mentor  will  notify  the  OSDBU  and 
the  contracting  officer,  in  writing,  at  least  30 
days  in  advance  of  the  mentor  firm's  intent 
to  voluntarily  withdraw  from  the  program  or 
upon  receipt  of  a  Protege's  notice  to 
withdraw  from  the  Program; 

(e)  Mentor  and  protege  firms  will  submit  a 
"lessons  learned"  evaluation  to  the  NASA 
OSDBU  at  the  conclusion  of  the  pilot 
program  p>eriod  or  the  conclusion  of  their 
effort  whichever  comes  first.  At  the 
conclusion  of  each  year  in  the  mentor- 
protege  program,  the  prime  contractor  and 
protege  will  formally  brief  the  NASA  mentor- 
protege  program  manager,  the  technical 
program  manager,  and  the  contracting  officer 
during  a  formal  program  review  regarding 
program  accomplishments  as  p>ertains  to  the 
approved  agreement. 

(End  of  clause) 

[FR  Doc.  94-2876  Filed  2-8-94;  8:45  am] 

BILUNG  CODE  7610-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  644 
P.D.011194F] 

Atlantic  Billfish  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Atlantic  billfishes;  notice  of 

scoping  meetings  and  request  for 

comments. 

SUMMARY:  NMFS  vnll  hold  scoping 
meetings  to  receive  comments 
concerning  the  Atlantic  billfish  fishery 
from  fishery  participants  and  other 
members  of  the  public  regarding:  A 
definition  of  overfishing;  reducing 
fishing  mortality;  reporting 
requirements;  and  other  issues.  NMFS  is 
also  soliciting  written  comments  on 
issues  of  concern  in  this  fishery.  NMFS 
requests  input  at  any  time  daring  the 
scoping  process,  by  mail  or  by  fax.  An 
issues/options  statement  wrill  be 
prepared  for  the  initial  hearing  and 
revised,  based  on  written  and  oral 
comments,  for  subsequent  hearings. 

DATES:  Written  scoping  comments  must 
be  received  on  or  before  April  11, 1994. 
The  Scoping  meetings  will  be  held  on 
February  21.  March  3.  and  March  24. 
1994.  See  SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Written  scoping  comments 
should  be  sent  to  Richard  B.  Stone. 
Chief,  Highly  Migratory  Species 
Management  Division  (F/CM4).  Office  of 
Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service,  1315  East- West  Highway,  room 
14853,  Silver  Spring,  MD  20910.  Clearly 
mark  the  outside  of  the  envelope 
"Atlantic  Billfish  Scoping  Comments." 
Input  for  the  issues/ options  statement 
may  also  be  provided  to  the  same 
address,  or  by  sending  a  fax  to  C. 
Michael  Bailey  at  301-713-1035. 

The  Scoping  meetings  will  be  held  in 
Miami,  FL;  Rockport,  ME;  and 
Linthicum,  MD.  See  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey  at  telephone  301-713- 
2347  or  fax  301-713-1035. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic,  Caribbean  and  Gulf  of  Mexico 
billfish  fisheries  are  managed  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  (16  U.S.C.  1801  et  seq.]. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  fishery 
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management  plan  (FMP)  at  50  CFR  part 
644 

Atlantic  Billfishes 

Final  regulations  implementing  the 
FMP  for  Billfishes  of  the  Atlantic  Ocean 
became  effective  on  September  28.  1988. 
Billfish  means  sailfish.  htiopborus 
platypterus;  white  marlLn.  Tetrapturus 
albidus;  blue  marlin,  Makaira  nigricans: 
and  longbill  spearfish.  Tetrapturus 
pfluegeri. 

To  reduce  fishing  mortality,  and  as 
part  of  the  rebuilding  program,  the  FMP 
established  minimum  sizes,  prohibited 
fishing  with  certain  gear  types  and 
prohibited  sale  of  billfish.  NMFS  wishes 
to  obtain  public  comment  on  any 
problems  that  might  have  developed  in 
this  fishery  and  options  for  dealing  with 
these  problems.  Issues  to  be  scoped 
include:  A  definition  of  overfishing; 
reducing  fishing  mortaUty;  reporting 
requirements;  and  any  other  issues  of 
concern. 

Scoping  Meetings 

Depending  upon  the  interest  of  the 
audience,  the  Meeting  Officer  may 
increase  the  length  of  the  meetings,  and 
additional  meetings  may  be  announced 
at  a  later  date.  The  meeting  schedule  is 
as  follows: 

February  21,  1994,  Miami,  Florida  1  to 
4  p.m. 

RSM.^S  Auditorium.  University  of 
Miami.  4600  Rickcnbacker  Causeway, 
Miami.  Florida  33149-1098 

March  3,  1994.  Rockport.  Maine  7  to  8 
p.m. 

Samosct  Resort,  Warrington  Street, 
Rockport,  Maine  04856 

March  24,  1994,  Linthicum.  Maryland  6 
to  9  p.m. 

At  site  of  ICXIAT  Advisory  Committee 
meeting:  Guest  Quarters  Hotel. 
Baltimore-Washington  International 
Airport.  1300  Concourse  Drive, 
Linthicuin,  MD  21090 

Dated:  February  3. 1994. 
Richard  H.  Schaefer. 

Director.  Office  of  Fisheries  Conservation  and 

.Management. 

|PR  Doc.  94-2943  Filed  2-«-94;  3:21  pm) 

BILLING  CODE  3510-22-P 


50  CFR  Part  676 

[Docket  No.  940103-4003;  I.D.  122893B] 
RIN0648-AD19 

Limited  Access  Management  of 
Fisheries  off  Alaska,  Determinations 
and  Appeals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  This  document  proposes 
procedures  to  govern  appeals  of  initial 
administrative  determinations  vmder  the 
Alaska  fixed  gear  Pacific  halibut  and 
sablefish  Individual  Fishing  Quota  (IFQ) 
limited  access  program.  This  proposed 
rule  sets  forth:  Who  may  appeal  initial 
administrative  determinations;  the  time 
period  for  submitting  appeals;  what 
must  be  included  in  appeals;  procedures 
regarding  acceptance  of  appeals;  the 
authority  of  appellate  officers;  the 
process  for  disqualifying  appellate 
officers;  evidentiary  procedures;  the 
hearing  process,  including  discretionary 
pre-hearing  conferences;  post-hearing 
decisions;  and  general  procedures  for 
appeals.  The  intended  effect  of  this 
action  is  to  set  forth  proposed 
procedures  for  appeals  from  initial 
administrative  determinations  made  by 
NMFS  management  staff  and  decisions 
issued  by  appellate  officers  under  the 
IFQ  program. 

DATES:  Comments  must  be  received  at 
the  following  address  no  later  than 
March  28.  1994. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  709  W.  9th,  room  453,  Juneau. 
AK  99801  or  P.O.  Box  21668,  Juneau, 
AK  99802,  Attention:  Lori  J.  Gravel. 
Copies  of  this  proposed  rule,  and  the 
final  environmental  impact  statement/ 
supplementary  environmental  impact 
statement  (FEIS/SEIS)  for  the  halibut 
and  sablefish  IFQ  programs, 
respectively,  may  be  obtained  from  the 
North  Pacific  Fisher>'  Management 
Council.  P.O.  Box  103136.  Anchorage. 
AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  Fisheries  Regulations  Speciahst, 
Alaska  Region,  NMFS.  at  907-586-7228. 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  IFQ  program  is  a  regulatory 
regime  intended  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
to  promote  the  conservation  and 


management  of  hahbut  and  sablefish 
resources,  and  to  further  the  objectives 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act) 
and  the  Northern  Pacific  Halibut  Act 
(Halibut  Act). 

The  Alaskan  fisheries  using  fixed  gear 
for  Pacific  halibut  (Hippogjossus 
stenolepis]  and  sablefish  [Anoplopoma 
fimbria)  in  the  areas  defined  in  50  CFR 
676.10  (b)  and  (c)  will  be  managed 
through  the  IFQ  program  beginning  in 
1995.  Further  information  on  the 
program  is  contained  in  the  preamble  to 
the  final  regulations  implementing  the 
program  (50  CFR  part  676)  (58  FR 
59.''75,  November  9,  1993). 

This  action  proposes  procedures  for 
appeals  under  50  CFR  piart  676.  Appeals 
would  be  available  from  initial 
administrative  determinations  made  by 
NMFS  management  staff  and  appellate 
officers'  decisions.  Final  action  on  this 
proposed  rule  will  be  taken  by  NMFS 
after  review  and  consideration  of  public 
comments. 

Initial  Administrative  Determinations 

Initial  administrative  determinations 
are  the  findings  of  NMFS  staff  on 
eligibility  for  initial  allocation,  transfer 
and  use  of  quota  share  (QS)  and  IFQ 
under  the  IFQ  program.  Initial 
administrative  determinations  become 
the  final  agency  action  within  90  days 
of  its  issuance  unless  appealed  under 
the  procedure  described  below. 

Examples  of  initial  administrative 
determinations  that  would  be  made  by 
NMFS  staff  are:  (1)  Whether  applicants 
have  submitted  sufficient 
documentation  to  demonstrate  that  ihcy 
are  qualified  persons,  or  their 
successors-in-interest,  as  defined  in  50 
CFR  676.20(a)(1);  (2)  whether  to  grant 
initial  QS  allocations  to  applicants 
based  on  the  documentation  provided  in 
applications;  (3)  whether 
documentation  sabmitted  with 
applications,  or  documentation 
requested  by  NMFS  staff,  supports  the 
claims  made  on  applications  for  initial 
QS  allocations;  (4)  whether  to  grant 
initial  QS  allocations  based  on  specific 
vessel  categories  and  fishery  statistical 
areas;  and  (5)  other  issues  that  might 
arise  under  50  CFR  part  675. 

Prior  to  making  initial  administrative 
determinations.  NMFS  staff  would  be 
able  to  request  additional  information 
from  applicants  to  support  their 
applications.  Applicants  would  be 
provided  90  days  to  respond  to  these 
requests.  Requests  for  additional 
information  would  provide  an 
opportunity  for  applicants  to  submit 
additional  docimientation  for  claims  not 
consistent  with  data  contained  in  NMFS 
files.  Requests  for  additional 
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information  could  not  in  themselves  be 
the  subject  of  an  administrative  appeal. 
Appealable  determinations  would  not 
be  made  until:  (1)  An  applicant  has 
responded  to  the  request  by  providing 
additional  information  within  the  time 
period;  (2)  an  apphcant  has  waived  the 
right  to  respond  to  the  request  for 
additional  information,  and  instead  has 
requested  that  a  determination  be  made 
on  the  application  in  its  current  form;  or 
(3)  an  applicant  has  not  responded 
within  the  applicable  time  period. 

Appeals 

Persons,  as  defined  in  50  CFR  676.11, 
whose  interests  are  directly  and 
adversely  affected  by  initial 
administrative  determinations  made  by 
NMFS  staff  or  by  decisions  issued  by 
appellate  officers  would  be  able  to 
appeal  those  determinations  or 
decisions.  The  proposed  rule  would 
establish  a  2-tier  appeals  process  (i.e.. 
appeal  of  an  initial  administrative 
determination  to  the  appellate  officer 
and  appeal  of  an  appellate  officer's 
decision  to  the  Regional  Director).  This 
process  would  provide  applicants  with 
a  reasonable  opportimity  to  be  heard 
concerning  agency  actions. 

Appeals  would  have  to  be  in  writing; 
appeals  made  orally,  either  in  person  at 
NMFS,  or  over  the  telephone,  would  not 
be  accepted.  The  writing  requirement 
protects  the  applicant  (now  appellant] 
by  providing  a  written  record  of  the 
issues  appealed  and  ensuring  that  the 
appeal  becomes  part  of  the  record. 
Appeals  would  also  have  to  be  in 
original  form.  This  means  that  NMFS 
would  not  accept  appeals  sent  by 
electronic  transmission  (telefacsimile). 
Appeals  could  be  either  mailed  or 
personally  delivered  to  NMFS.  Appeals 
submitted  by  mail  may  be  sent  certified, 
return  receipt  requested,  to  provide  the 
appellant  with  evidence  of  mailing  the 
appeal  in  case  it  beconres  lost  or 
destroyed. 

Addresses  of  record  would  be 
established  from  the  addresses  used  by 
persons  on  their  first  correspondence  to 
NMFS,  Restricted  Access  Management, 
Juneau,  AK.  For  most  persons,  this  first 
correspondence  would  be  their  request 
for  an  application  for  QS  allocation. 
Any  changes  to  the  address  of  record 
should  be  promptly  provided  to  NMFS 
in  writing.  The  burden  to  notify  NMFS 
of  address  changes  would  be  on  the  IFQ 
program  applicant  because  the  applicant 
is  in  the  best  position  to  have 
knowledge  of  such  changes.  Supplying 
address  changes  ensures  that  NMFS 
would  have  an  accurate  and  current 
address  for  corresfKjndence. 

Eligibility  to  appeal  would  begin  on 
either  the  date  initial  determinations 


were  made  by  NMFS  staff  or  on  the  date 
decisions  were  issued  by  appellate 
officers.  Appeals  would  have  to  be  filed 
with  NMFS  within  90  days  of  the  date 
an  initial  administrative  determination 
was  made,  or  within  45  days  of  the  date 
an  appellate  officer's  decision  was 
issued. 

Appellants  would  be  required  to 
submit  a  full  written  statement  in 
support  of  the  appeal,  including  a 
concise  statement  of  the  reasons  why 
the  initial  administrative  determination 
has  a  direct  and  adverse  effect  on  the 
appellant  and  should  be  reversed  or 
modified.  The  appellate  officer  may 
request  additional  information  from  the 
appellant  to  resolve  the  appeal.  Appeals 
merely  challenging  the  IFQ  regulations 
would  not  be  accepted. 

In  addition  to  the  written  statement  of 
appeal,  an  appellant  may  request,  in 
writing,  a  hearing  on  one  or  more  issues 
material  to  the  appeal.  A  request  for  a 
hearing  would  have  to  be  accompanied 
by  a  concise  statement:  (1)  Raising  a 
genuine  and  substantial  issue  of 
adjudicative  fact  for  resolution;  and  (2) 
listing  available  and  specifically 
identified  reliable  evidence  upon  which 
the  factual  issue  can  be  resolved.  A 
hearing  would  not  be  held  on  issues  of 
pohcy  or  law,  or  upon  the  basis  of  mere 
allegations,  denials,  or  general 
descriptions  of  positions  and 
contentions. 

The  appellant  could,  and  would  be 
encouraged  to,  supply  evidence 
supporting  the  statement  of  appeal  and 
request  for  a  hearing.  By  timely 
submitting  a  complete  appeal,  and  by 
providing  sufficient  supporting 
evidence,  the  appellate  officer  could 
make  a  decision  in  the  appellant's  favor 
without  further  proceedings. 
Alternatively,  the  appellate  officer  could 
deny  the  appeal  as  unfounded,  a 
decision  that  would  be  appealable  to  the 
Regional  Director.  Finally,  the  appellate 
officer  could  decide  to  order  a  hearing 
to  aid  in  the  disposition  of  one  or  more 
of  the  issues  presented  on  appeal. 

Hearings 

Written  or  oral  hearings  would  be 
held  at  the  appellate  officer's  discretion 
to  resolve  genuine  and  substantial 
issues  of  adjudicative  fact,  if  such 
hearings  would  be  useful  to  resolve 
those  issues.  The  decision  of  whether  to 
hold  a  written  or  oral  hearing  would  be 
solely  within  the  appellate  officer's 
discretion  and  could  not  be  appealed  to 
the  Regional  Director. 

The  appellate  officer  could  order  a 
written  hearing  on  a  determination  that 
the  issues  presented  in  an  appeal  could 
be  resolved  by  allowing  the  appellant  «n 
opportunity  to  respond  through  written 


submissions.  The  written  hearing 
process  would  be  the  preferred  method 
of  resolving  issues  unless  the  appellate 
officer  determined  that  an  oral  hearing 
is  necessary.  The  appellate  officer  might 
decide  to  order  an  oral  hearing  on  one 
or  more  issues  after  beginning  the 
written  hearing  process. 

On  ordering  a  written  hearing,  the 
appellate  officer  would  provide  the 
appellant  with  noUce  that  a  written 
hearing  has  been  ordered,  provide  the 
appellant  with  a  statement  of  issues  to 
be  determined,  and  provide  the 
appellant  with  30  days  to  file  a  written 
response,  which  might  include 
affidavits  from  the  appellant  or  other 
witnesses.  The  statement  of  issues 
would  provide  the  appellant  vdth 
information  concerning  the  issues  to  be 
determined  at  hearing  by  the  app)ellate 
officer.  This  statement  would  help  to 
focus  the  appellant  on  pertinent,  rather 
than  extraneous,  issues.  The  appellate 
officer  might,  at  his/her  sole  discretion, 
extend  the  30-day  filing  period  for  the 
v«-itten  response  if  the  appellant  shows 
good  cause  for  failing  to  meet  the 
deadline.  This  extension  would  be 
provided  only  in  cases  in  which  the 
appellant  could  not  respond  within  the 
time  period.  The  success  of  the  IFQ 
program  depends  on  the  timely 
disposition  of  all  appeals.  Extensions  for 
an  unjustified  failure  to  meet  filing 
deadlines  would  not  be  allowed. 

The  appellate  officer  would  order  an 
oral  hearing  on  a  determination  that  an 
oral  hearing  is  necessary  to  resolve  one 
or  more  issues  presented  in  the  appeal. 
As  explained  above,  the  decision  to 
order  either  an  oral  or  written  hearing 
lies  solely  within  the  appellate  officer's 
discretion.  On  ordering  an  oral  hearing, 
the  appellate  officer  would  provide  the 
appellant  with  notice  that  an  oral 
hearing  has  been  ordered,  provide  the 
appellant  with  a  statement  of  issues  to 
be  determined  by  the  hearing  process, 
and  provide  the  appellant  with  notice, 
at  least  30  days  in  advance,  of  the  place, 
date,  and  time  of  the  oral  hearing. 
Hearings  would  be  held  in  Juneau  at  the 
prescribed  date  and  time,  unless  the 
appellate  officer  determines,  based  upon 
good  cause  shown,  that  a  different 
place,  date,  or  time  would  better  serve 
the  interests  of  justice.  As  explained 
above,  routine  delays  would  not  be 
allowed,  and  the  ordering  of 
continuances,  like  extensions,  would  be 
solely  within  the  appellate  officer's 
discretion. 

The  proposed  rule  would  allow 
appellate  officers  to  order  pre-hearing 
conferences.  The  pre-hearing  conference 
could  be  used  to  simplify  the  issues, 
obtain  stipulations  and  admissions  of 
facts,  and  discuss  the  possibility  of 
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settlement  without  further  proceedings. 
Simplifying  the  issues  would  increase 
the  efficiency  of  the  hearing  process  by 
ensuring  that  the  appellant's  time  and 
effort  are  not  wasted  on  extraneous 
issues.  Stipulations,  which  are 
conditions  that  are  specified  and  agreed 
on  in  advance,  and  admissions  of  fact, 
which  are  admissions  that  certain  facts 
are  not  in  dispute  and  do  not  need  to 
be  proved,  would  assist  in  streamlining 
the  hearing  process.  Settlements  could 
be  beneficial  to  all  parties  concerned, 
allowing  for  the  resolution  of  some 
issues  without  the  time  and  cost  that 
would  be  associated  vrith  using  the 
entire  hearing  process.  The  formal  rules 
of  evidence  would  not  apply. 

The  appellate  officer  would  have 
authority  to  conduct  hearings  in  an 
orderly  manner,  including  the  powers 
specifically  listed  in  proposed 
§676.25(i).  In  addition,  NfMFS  is 
considering  whether  the  appellate 
officers  have  the  legal  authority  to  (1) 
issue  subpoenas  to  compel  testimony 
and  the  production  of  docvmientary 
evidence,  and  (2)  take  depositions  and 
cause  depositions  to  be  taken.  Although 
these  additional  powers  are  not 
specifically  enumerated  in  proposed 
§  676.25{i),  NMFS  nevertheless  requests 
public  comment  on  the  authority  for, 
and  advisability  of,  granting  appellate 
officers  these  powers. 

To  provide  tor  the  integrity  of  the 
process,  appellate  officers  would 
withdraw  from  an  appeal  at  any  time 
they  deem  themselves  disqualified.  This 
could  occur  because  of  financial 
connection  to  the  case,  ex  parte 
communications,  or  some  other 
personal  bias.  In  addition,  appellants 
would  be  able  to  request  writhdrawal  of 
the  appellate  officer.  An  appellate 
officer  might  withdraw  upon  the 
appellant's  motion  if  it  was  entered 
prior  to  the  issuance  of  a  decision  and 
the  appellant  demonstrated  personal 
bias  or  other  basis  for  disqualification. 
If  the  appellate  officer  denies  the  motion 
to  withdraw,  he/she  would  have  to  do 
so  on  the  record. 

At  the  conclusion  of  the  hearing, 
whether  oral  or  written,  the  appellate 
officer  would  close  the  record  and  issue 
a  decision.  The  proposed  rule  would 
require  that  the  appellate  officer's 
decision  be  based  solely  on  the  record 
of  the  proceedings,  ensuring  that  the 
appellant  would  have  the  opportunity  to 
review  all  information  that  was  used  in 
the  decision-making  process.  This 
requirement  would  also  establish  a 
record  for  review  on  appeal. 

Appeal  to  the  Regional  Director 

An  appellant  whose  interests  are 
directly  and  adversely  affected  by  an 


appellate  officer's  decision  would  have 
an  opportunity  to  appeal  that  decision 
to  the  Regional  Director.  A  written 
appeal  to  the  Regional  Director  would 
have  to  be  filed  within  45  days  of  the 
issuance  of  the  appellate  officer's 
decision.  If  the  app>ellate  officer's 
decision  was  not  appealed  within  this 
45-day  period,  that  decision  would 
become  effective  upon  the  expiration  of 
the  time  period  and  would  be 
considered  a  final  agency  action.  A  45- 
day  period  is  proposed  because  it  is 
long  enough -to  provide  the  appellant 
with  reasonable  time  to  prepare  an 
adequate  appeal  to  the  Regional 
Director,  but  not  be  too  long  as  to 
unduly  delay  the  appeals  process.  An 
appeal  to  the  Regional  Director  would 
have  to  clearly  and  concisely  state  the 
reasons  why  the  appellate  officer's 
decision  has  a  direct  and  adverse  effect 
on  the  appellant,  or  other  party,  and 
should  be  modified,  reversed,  or 
remanded. 

The  Regional  Director  would  resolve 
the  appeal  based  solely  on  the  record  as 
developed  by  the  appellate  officer  and 
would  not  hold  another  hearing. 
Another  hearing  at  this  stage  of  the 
process  is  unnecessary  because  all 
evidence  and  testimony  for  the  proper 
disposition  of  issues  should  have  been 
presented  to  the  appellate  officer  and 
would  be  in  the  record.  The  appellate 
officer's  decision  would  be  affirmed  by 
either  the  Regional  Director  denying  the 
appeal  or  issuing  an  order  affirming  the 
appellate  officer's  decision.  The 
Regional  Director  could  deny  appeals 
that  are  submitted  after  the  45-day 
period  or  appeals  that  did  not  articulate 
a  sufficient  basis  to  modify,  remand,  or 
reverse  the  appellate  officer's  decision. 
The  Regional  Director  could  also  order 
that  an  appellate  officer's  decision  be 
modified  or  reversed,  or  remanded  to  an 
appellate  officer  for  further  proceedings 
consistent  with  the  Regional  Director's 
decision.  In  all  cases,  die  Regional 
Director  would  issue  a  written  decision 
explaining  the  reasons  for  the 
determination.  Unless  a  remand  was 
ordered,  a  decision  by  the  Regional 
Director  would  be  a  final  agency  action 
subject  to  judicial  review.  In  the  case  of 
a  remand,  the  appellate  officer  would 
need  to  conduct  further  proceedings 
consistent  with  the  Regional  Director's 
decision. 

Classification 

This  proposed  rule  is  designed  to 
implement  the  appeals  portion  of  the 
IFQ  program,  a  program  intended  by  the 
Council  to  promote  the  conservation 
and  management  of  the  halibut  and 
sablefish  resources,  and  to  further  the 
objectives  of  the  Magnuson  Act  and  the 


Halibut  Act.  This  proposed  rule  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
the  Halibut  Act.  and  other  applicable 
laws. 

A  regulatory  flexibility  analysis  was 
prepared  for  the  IFQ  program, 
describing  the  effects  of  this  program  on 
small  entities.  This  analysis  was 
contained  in  the  FEIS  for  the  IFQ 
program.  The  Secretary  of  Commerce 
concluded  that  the  IFQ  program  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
based  on  this  analysis.  Any  effect  of  this 
proposed  rule,  which  implements  the 
appeals  process  for  the  IFQ  program, 
was  included  in  this  prior  analysis. 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980.  The  estimated  response  time  for 
the  collection  of  information  required  to 
file  an  appeal  to  a  QS  application  is  4 
hours.  The  collection  of  information  has 
been  approved  by  the  Office  of 
Management  and  Budget,  OMB  control 
numbers  0648-0272  (IFQs  for  Pacific 
Halibut  and  Sablefish  in  the  Alaska 
Fisheriesl  and  0648-0269  (Western 
Alaska  CDQ  Program). 

This  rule  is  not  subject  to  review 
under  E.G.  12866. 

List  of  Subfects  in  50  CFR  Part  676 

Fisheries;  Reporting  and 
recordkeeping  requirements. 

Dated:  February  3. 1994. 
Nancy  Foster, 

Deputy  Assistant  AdministTxitor  for  Fisheries, 
National  Marine  Fisheries  Sen-ice. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  676  is  proposed 
to  be  amended  as  follows: 

PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows: 

Authority:  16  U  S.C.  773  etseq.  and  16 
U.S.C.  1801  et  seq. 

2.  In  §  676.25,  the  text  is  added  to 
read  as  follows: 

§  676.25    Determinations  and  appeals. 

(a)  General.  The  following  section 
describes  the  procedure  for  appealing 
initial  administrative  determinations 
and  appellate  officers'  decisions  made 
under  50  CFR  part  676. 

(b)  Who  May  Appeal.  Any  person 
whose  interest  is  directly  and  adversely 
affected  by  either  an  initial 
administrative  determination  or  an 
appellate  officer's  decision  may  file  a 
written  appeal.  For  purposes  of  this 
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section,  such  a  person  will  be  referred 
to  as  "applicant"  or  "appellant". 

(c)  Su6rr.>Jsio/J  of  Appeals.  Appeals 
must  be  in  writing  and  must  be 
submitted  in  original  form  to  NMFS, 
P.O.  Box  21668,  Juneau,  AK  99802;  or 
to  NMFS,  709  VV  9th,  room  413,  Juneau, 
AK  99801.  Appeals  transmitted  by 
electronic  means  will  not  be  accepted. 

(d)  Time  Periods  for  Appeals  and 
Date  of  Filing.  (1)  Appeals  must  be  filed 
within  the  following  time  periods: 

(i)  Appeals  from  initial  administrative 
determinations  must  be  filed  within  90 
days  of  the  date  the  determination  was 
made;  and 

(ii)  Appeals  from  appellate  officers' 
decisions  must  be  filed  within  45  days 
of  the  date  the  decision  was  issued. 

(2)  The  time  periods  within  which 
appeals  must  be  filed  begin  to  run  on 
the  date  of  issuance  of  the  initial 
administrative  determination  or 
appellate  officer's  decision  that  gives 
rise  to  the  appeal.  Saturdays,  Sundays, 
and  Fede'^"/.  holidays  will  not  be 
included  in  computing  such  time 
periods,  which  conclude  at  the  close  of 
business  of  the  final  enumerated  day, 
except  that  when  such  time  periods 
conclude  on  a  Saturday,  Sunday,  or 
Federal  holiday,  such  periods  will  be 
extended  to  the  close  of  business  on  the 
next  business  day. 

(3)  For  purposes  of  this  section,  the 
date  of  filing  is  the  date  the  appeal  is 
received  by  NMFS. 

(4)  All  other  time  periods  established 
under  this  section  will  be  computed  in 
a  manner  consistent  with  the  provisions 
of  paragraphs  (d)(2)  and  (3)  of  this 
section. 

(e)  Address  of  Record.  NMFS  will 
establish  as  the  address  of  record  the 
address  used  by  the  appUcant  in  initial 
correspondence  to  NMFS,  Restricted 
Access  Management,  after  the 
application  period  has  begun.  Notices  of 
all  actions  ejecting  the  applicant  after 
establishing  an  address  of  record  will  be 
mailed  to  that  address  unless  the 
applicant  provides  NMFS,  in  writing, 
with  any  changes  to  that  address.  NMFS 
bears  no  responsibihty  if  a  notice  is  sent 
to  the  address  of  record  and  is  not 
received  because  the  applicant's  actual 
address  has  changed  without 
notification  to  NMFS. 

(0  Statement  of  Heasons  for  Appeals 
from  Initial  Determinations.  Applicants 
must  timely  submit  a  full  written 
statement  in  support  of  the  appeal, 
including  a  concise  statement  of  the 
reasons  why  the  initial  administrative 
determination  has  a  direct  and  adverse 
effect  on  the  applicant  and  should  be 
reversed  or  modified.  If  the  applicant 
requests  a  hearing  on  any  issue 
presented  In  the  appeal,  such  request  for 


hearing  must  be  accompanied  by  a 
concise  written  statement  raising 
genuine  and  substantial  issues  of 
adjudicative  fact  for  resolution  and  a  list 
of  available  and  specifically  identified 
reliable  evidence  upon  which  the 
factual  issues  can  b<B  resolved.  The 
appellate  officer  will  limit  his/her 
review  to  the  issues  stated  in  the  appeal; 
all  issues  not  set  out  in  the  appeal  vnW 
be  waived. 

(g)  Decision  Whether  to  Order  a 
Hearing.  The  appellate  officer  will 
review  the  applicant's  appeal  and 
request  for  hearing  and,  at  his/her  sole 
discretion,  proceed  as  follows: 

(1)  Deny  the  appeal.  A  decision  to 
deny  the  appeal  may  be  appealed  to  the 
Regional  Krector  as  pro^'ided  in 
paragraph  (o)  of  this  section; 

(2)  Issue  a  decision  on  the  merits  of 
the  appeal  if  the  record  contains 
sufficient  information  on  which  to  reach 
final  judgment.  A  decision  on  the  merits 
of  the  appeal  may  be  appealed  to  the 
Regional  Ehrector  as  provided  in 
paragraph  (o)  of  this  section;  or 

(3)  Order  that  a  hearing  be  conducted. 
The  appellate  officer  may  so  order  only 
if  the  appeal  demonstrates  the 
following: 

(i)  There  is  a  genuine  and  substantial 
issue  of  adjudicative  fact  for  resolution 
at  a  hearing.  A  hearing  will  not  be 
ordered  on  issues  of  policy  or  law; 

(ii)  The  factual  issue  can  be  resolved 
by  available  and  specifically  identified 
reliable  evidence.  A  hearing  will  not  be 
ordered  on  the  basis  of  mere  allegations 
or  denials  or  general  descriptions  of 
positions  and  contentions; 

(iii)  The  evidence  described  in  the 
request  for  hearing,  if  established  at 
hearing,  would  be  adequate  to  justify 
resolution  of  the  factual  issue  in  the  way 
sought  by  the  applicant.  A  hearing  will 
not  be  ordered  if  the  evidence  described 
is  insufficient  to  justify  the  factual 
determination  sought,  even  if  accurate; 
and 

(iv)  Resolution  of  the  factual  issue  in 
the  way  sought  by  the  appliiant  is 
adequate  to  justify  the  action  requested. 
A  hearing  will  not  be  ordered  on  factual 
issues  that  are  not  determinative  with 
respect  to  the  action  requested. 

(h)  Types  of  Hearings.  If  the  appellate 
officer  determines  that  a  hearing  should 
be  held  to  resolve  one  or  more  genuine 
and  substantial  issues  of  adjudicative 
fact,  he/she  may  order: 

(1)  A  written  hearing,  as  provided  in 
paragraph  (m)  of  this  section;  or 

(2)  An  oral  hearing,  as  provided  in 
paragraph  (n)  of  this  section. 

(i)  Authority  of  the  Appellate  Officer. 
The  appellate  officer  is  vested  with 
general  authority  to  conduct  all  hearings 


in  an  orderly  nianner,  including  the 
authority  to: 

(1)  Administer  oaths; 

(2)  Call  and  question  witnesses;  and 

(3)  Issue  a  written  decision  based  on 
the  record. 

(j)  Evidence.  All  evidence  that  is 
relevant,  material,  reliable,  and 
probative  may  be  included  in  the 
record.  Formal  rules  of  evidence  do  not 
apply  to  hearings  conducted  under  this 
section. 

(k)  Appellate  Officer  Decisions.  The 
appellate  officer  will  close  the  record 
and  issue  a  decision  after  he/she 
determines  that  there  is  sufficient 
information  on  the  record  of  the 
proceedings  and  all  procedural 
requirements  have  been  met.  The 
decision  must  be  based  solely  on  the 
record  of  the  proceedings.  Appellate 
officers'  decisions  will  become  effective 
45  days  after  the  date  the  decision  is 
issued,  unless  appellant  files  a  timely 
appeal  to  the  Regional  Director  in 
accordance  with  paragraph  (o)  (1)  and 
(2)  of  this  section,  or  the  Regional 
Director  orders  review  of  the  appellate 
officer's  decision  in  accordance  with 
paragraph  (o)(4)  of  this  section. 

(1)  Disqualification  of  an  Appellate 
Officer.  (1)  The  appellate  officer  will 
withdraw  from  an  appeal  at  any  time 
he/she  deems  himself/herself 
disqualified. 

(2)  Tlie  appellate  officer  may 
withdraw  from  an  appeal  on  an 
appellant's  motion  if: 

(i)  The  motion  is  entered  prior  to  the 
appellate  officer's  issuance  of  a 
decision;  and 

(ii)  The  appellant  demonstrates  that 
the  appellate  officer  has  a  personal  bias 
or  any  other  basis  for  disqualification. 

(3)  If  the  appellate  officer  denies  a 
motion  to  withdraw,  he/she  will  so  rule 
on  the  record. 

(m)  Written  Hearing.  (1)  An  appellate 
officer  may  order  a  written  hearing 
under  paragraph  (h)(1)  of  this  section  if 
he/she: 

(i)  Orders  a  hearing  as  provided  in 
paragraph  (g)(3)  of  this  section;  and 

(ii)  Determines  that  the  issues  to  be 
resolved  at  hearing  can  be  resolved  by 
allowing  the  appellant  to  present 
written  materials  to  support  his/her 
position. 

(2)  After  ordering  a  written  hearing, 
the  appellate  officer  will: 

(i)  Provide  the  appellant  with  notice 
that  a  WTitten  hearing  has  been  ordered; 

(ii)  Provide  the  appellant  with  a 
statement  of  issues  to  be  determined  at 
hearing;  and 

(iii)  Provide  the  appellant  with  30 
days  to  file  a  wTitten  response.  The 
appellant  may  also  provide 
documentary  evidence  to  support  his/ 
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her  position.  The  period  to  file  a  written 
response  may  be  extended  at  the  sole 
discretion  of  the  appellate  officer  if  the 
appellant  shows  good  cause  for  the 
extension. 

(3)  The  appellate  officer  may,  after 
reviewing  the  appellant's  written 
response  and  documentary  evidence: 

(i)  Order  that  an  oral  hearing  be  held, 
as  provided  in  paragraph  (h)(2)  of  this 
section,  to  resolve  issues  that  cannot  be 
resolved  through  the  written  hearing 
process; 

(ii)  Request  supplementary  evidence 
from  the  appellant  before  closing  the 
record;  or 

(iii)  Close  the  record. 

(4)  The  appellate  officer  will  close  the 
record  and  issue  a  decision  after  he/she 
determines  there  is  sufficient 
information  on  the  record.  This  decision 
will  be  considered  final  for  purposes  of 
appeal  to  the  Regional  Director  as 
provided  in  paragraph  (o)  of  this 
section. 

(n)  Oral  Hearing.  (1)  The  appellate 
officer  may  order  an  oral  hearing  under 
paragraphs  (h)(2)  and  (m)(3)(i)  of  this 
section  if  he/she: 

(i)  Orders  a  hearing  as  provided  in 
paragraph  (g)(3)  of  this  section;  and 

(ii)  Determines  that  the  issues  to  be 
resolved  at  hearing  can  best  be  resolved 
through  the  oral  hearing  process.     - 

(2)  After  ordering  an  oral  hearing,  the 
appellate  officer  will: 

(i)  Provide  the  appellant  with  notice 
that  an  oral  hearing  has  been  ordered; 

(ii)  Provide  the  appellant  with  a 
statement  of  issues  to  be  determined  at 
hearing;  and 

(iii)  Provide  the  appellant  with  notice, 
at  least  30  days  in  advance,  of  the  place, 
date,  and  time  of  the  oral  hearing.  Oral 
hearings  will  be  held  in  Juneau  at  the 
prescribed  date  and  time,  unless  the 
appellate  officer  determines,  based  upon 
good  cause  showTi,  that  a  different 
place,  date,  or  time  will  better  serve  the 
interests  of  justice.  A  continuance  of  the 
oral  hearing  may  be  ordered  at  the  sole 
discretion  of  the  appellate  officer  if  the 
appellant  shows  good  cause  for  the 
continuance. 


(3)  The  appellate  officer  may,  either  at 
his/her  own  discretion  or  on  the  motion 
of  the  appellant,  order  a  pre-hearing 
conference,  either  in  person  or 
telephonically,  to  consider: 

(i)  The  simplification  of  issues; 

(ii)  The  possibility  of  obtaining 
stipulations,  admissions  of  facts,  and 
agreements  to  the  introduction  of 
documents; 

(iii)  The  possibility  of  settlement  or 
other  means  to  facilitate  resolution  of 
the  case;  and 

(iv)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  proceedings. 

(4)  Tne  appellate  officer  must  provide 
the  appellant  with  notice  of  a  pre- 
hearing conference,  if  one  is  ordered,  at 
least  30  days  in  advance  of  the 
conference.  All  action  taken  at  the  pre- 
hearing conference  will  be  made  part  of 
the  record.  . 

(5)  At  the  beginning  of  the  oral 
hearing,  the  appellate  officer  may  first 
seek  to  obtain  stipulations  as  to  material 
facts  and  the  issues  involved  and  may 
state  any  other  issues  on  which  he/she 
may  wish  to  have  evidence  presented. 
Issues  to  be  resolved  at  the  hearing  will 
be  limited  to  those  identified  by  the 
appellate  officer  as  provided  in 
paragraph  (g)(3)  of  tbis  section.  The 
appellant  will  then  be  given  an 
opportunity  to  present  his/her  case. 

(6)  During  the  oral  hearing,  the 
appellant  has  the  right  to  present 
reliable  and  material  oral  or 
documentary  evidence  and  to  conduct 
such  cross-examination  as  may  be 
required  in  the  interests  of  justice. 

(7)  After  the  conclusion  of  the  oral 
hearing  the  appellant  may  be  given  time 
by  the  appellate  officer  to  submit  any 
supplementary  information  that  may 
assist  in  the  resolution  of  the  case. 

(8)  The  appellate  officer  will  close  the 
record  and  issue  a  decision  on  the 
appeal  after  he/she  determines  there  is 
sufficient  information  on  the  record. 
This  decision  will  be  considered  final 
for  purposes  of  appeal  to  the  Regional 
Director  as  provided  in  paragraph  (o)  of 
this  section. 

(o)  Appeals  to  the  Regional  Director. 
An  appellant  may  appeal  an  appellate 


officer's  decision  to  the  Regional 
Director.  All  such  appeals  must  be  filed 
with  the  Regional  Director  vdthin  the 
time  period  established  in  paragraph 
(d)(l)(ii)  of  this  section. 

(1)  An  appeal  to  the  Regional  Director 
of  an  appellate  officer's  decision  must 
be  accompanied  by  a  full  written 
statement  in  support  of  the  appeal, 
including  a  concise  statement  of  the 
reasons  why  the  appellate  officer's 
decision  has  a  direct  and  adverse  effect 
on  the  appellant  and  should  be 
modified,  reversed,  or  remanded. 

(2)  The  Regional  Director  may  order  a 
review  of  the  appellate  officer's  decision 
and  may  issue  a  decision  on  review  that 
modifies  or  reverses  the  appellate 
officer's  decision,  or  remands  that 
decision  to  the  appellate  officer  for 
further  proceedings  consistent  with  the 
decision  on  review.  The  Regional 
Director's  decision  will  be  based  solely 
on  the  record  as  developed  by  the 
appellate  officer. 

(3)  If  the  Regional  Director  denies  the 
appeal,  the  appellate  officer's  decision 
is  affirmed,  and  the  action  is  a  final 
agency -action  subject  to  judicial  review 
under  5  U.S.C.  704. 

(4)  Within  45  days  of  the  date  the 
appellate  officer's  decision  is  issued,  the 
Regional  Director  may,  at  his/her  own 
discretion,  order  review  of  any  appellate 
officer's  decision.  If  the  Regional 
Director  orders  review  of  an  appellate 
officer's  decision,  the  Regional  Director 
must  notify  the  appellant  and  prepare 
an  order  that  affirms,  modifies,  reverses, 
or  remands  the  decision  to  the  appellate 
officer  for  further  proceedings 
consistent  with  the  decision  on  review. 
If  the  appellate  officer's  decision  is 
modified  or  reversed,  the  Regional 
Director  must  issue  a  written  decision 
explaining  the  reasons  for  his/her 
determination.  Unless  a  remand  is 
ordered,  the  Regional  Director's 
decision  is  a  final  agency  action  subject 
to  judicial  review  under  5  U.S.C.  704. 
[FR  Doc.  94-2871  Filed  2-8-94;  8:45  am] 
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U.S.  COM?.':SSiON  ON  CIVIL  RIGHTS 

Agenda  and  Notica  of  Public  Meeting 
cf  the  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  1  p.m.  on  Saturday,  February 
26, 1994,  at  the  Hilton-Tucson,  7600 
East  Broadway,  Tucson,  Arizona  85710. 
The  purpose  of  the  meeting  is  to  discuss 
the  border  violence  project  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Manuel  Pena  or 
Philip  Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-0P08).  Hearing- impaired 
persons  wh^  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  reg\ilations  of  the  Commission. 

Dated  at  Washington.  DC  February  3, 
1994. 
Carol-Le«  Horiey, 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc.  94-2941  Filed  2-6-94;  8;45  amj 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 


Commission  will  convene  at  1  pan.  and 
adjourn  at  4  p.m.  on  Thursday,  N4arch 
10, 1994,  at  tiie  Embassy  Suites  Hotel, 
Boardroom,  200  Stoneridge  Drive  in 
Coliuubia,  South  Carolina.  The  purpose 
of  the  meeting  is  to:  (1)  To  discuss  the 
status  of  the  Commission  and  SACs;  (2) 
to  discuss  civil  rights  progress  and/or 
problems  in  the  State;  and  (3)  to  review 
and  discuss  the  draft  report  on  I^cial 
Tensions  in  South  Carolina. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  EKrector  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rtdes 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  4, 
1994. 

Carol-Le«  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  94-2942  Filed  2-ft-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Actanlnistratlon 
[A-d51-821] 

Final  Determination  of  Sales  at  I.es8 
Than  Fair  Value:  Certain  Cartjon  and 
Alloy  Steel  Wire  Rod  from  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 

Department  of  Commerce. 
FCW  FURTHER  INFORMATfON  CONTACT: 
Ellen  Grebasch  or  Erik  Warga,  Office  of 
Antidimiping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3773  or  482-0922, 
respectively. 

FINAL  DETERMINATtON:  We  determine  that 
imports  of  certain  carbon  and  alloy  steel 
wire  rod  ("steel  wire  rod")  from  Brazil 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 


in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  our  November  19, 1993, 
preliminary  determination  (58  FR 
62636,  November  29, 1993),  the 
follovdng  events  have  occurred: 

On  December  8, 1993,  interested  party 
Michelin  Tire  Corporation  requested  a 
public  hearing. 

Petitioners  (Connecticut  Steel 
Corporation,  Georgetown  Steel 
Corporation,  Keystone  Steel  &  Wire 
Company,  and  North  Star  Steel  Texas, 
Inc.),  respondent  Siderurgica  Mondes 
Jimior  ("SMJ"),  and  other  interested 
parties  ("the  Barnes  Group"— comprised 
of  Barnes  Group  Inc.,  Associated  Spring, 
and  NHK-Associated  Spring  Suspension 
Components  Inc. — and  Amercord  Inc.) 
filed  case  briefs  on  January  5,  and 
rebuttal  briefs  on  January  10, 1994.  The 
other  mandatory  respondent.  Qa 
Siderurgica  de  Guanabara  ("Cosigua"), 
did  not  file  a  brief  or  a  rebuttal. 

A  pubUc  hearing  took  place  on 
January  12, 1994.  At  our  request, 
interested  parties  in  the  companion 
investigation  of  wire  rod  from  Canada 
also  submitted  case  and  rebuttal  briefs 
and  attended  the  hearing  to  discuss  the 
scope  of  the  three  ongoing 
investigations  of  certain  carbon  and 
alloy  steel  wire  rod. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod,  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  The  following 
products  are  excluded  from  the  scope  of 
this  investigation: 

•  Steel;  wore  rod  5.5  mm  or  less  In 
diameter,  writh  tensile  strength  greater  than  or 
equal  to  1040  MPa.  and  the  following 
chemical  content,  by  weight:  carbon  greater 
than  or  equal  to  0.79%,  aluminum  less  than 
or  equal  to  0.005%,  phosphorous  plus  sulfur 
less  than  or  equal  to  0.040%,  and  nitrogen 
less  than  or  equal  to  0.006%; 

•  Free-machining  steel  containing  0.03% 
or  more  of  lead,  0.03%  or  more  of  bismuth, 
0.08%  or  more  of  sulfur,  more  than  0.4%  of 
phosphorus,  more  than  0.05%  of  selenium, 
and/or  more  than  0.01%  of  tellurium; 

•  Stainless  steel  rods,  tool  steel  rodr.  free- 
cutting  steel  rods,  sulfurized  steel  rods,  ball 
bearing  steel  rods,  high-nickel  steel  rods,  and 
concrete  reinforcing  bars  and  rods;  and 

•  Wire  rod  7.9  to  18  mm  in  diameter, 
containing  0.43  to  0.73%  carbon  by  weight. 
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and  having  partial  decarburization  and  seams 
no  more  than  0.75  mm  in  depth. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.31.3000.  7213.31.6000. 
7213.39.0030.  7213.39.0090. 
7213.41.3000.  7213.41.6000. 
7213.49.0030.  7213.49.0090. 
7213.50.0020.  7213.5p.0040. ' 
7213.50.0040.  7213.50.0080. 
7227.20.0000,  7227.90.6000,  and 
7227.90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1.  1992,  through  March  31. 1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  "such  or  similar" 
merchandise. 

Best  Information  Available 

Because  both  mandatory  respondents 
failed  to  respond  to  our  questionnaire, 
we  based  our  determination  on  best 
information  available  (BIA)  pursuant  to 
section  776(c)  of  the  Act. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  of  Commerce  ("the 
Department")  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  these 
respondents  who  did  not  cooperate  in 
an  investigation.  According  to  the 
Department's  two-tiered  BIA 
methodology  outlined  in  tlie  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products.  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Belgium,  58  FR  37083.  (July  9.  1993). 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
the  margin  alleged  in  the  petition,  or  (2) 
the  highest  calculated  rate  of  any 
respondent  in  the  investigation.  Because 
there  were  no  cooperative  respondents 
in  this  investigation,  we  are  assigning  to 
all  exporters,  as  BIA.  a  margin  of  36.02 
percent,  the  highest  margin  calculated 
based  on  information  in  the  petition  on 
merchandise  that  is  within  the  scope  of 
this  investigation  (as  amended). 


Fair  Value  Comparisons 

To  determine  whether  respondents 
made  sales  of  steel  wire  rod  from  Brazil 
in  the  United  States  at  less  than  fair 
value,  we  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination,  except  that 
we  calculated  taxes  on  U.S.  sales  in 
accordance  with  our  revised  tax 
methodology.  Our  revised  methodology 
consisted  of  applying  the  home  market 
tax  rate  to  USP.  See,  e.g..  Stainless  Steel 
Wire  Rod  from  France  (58  FR  68865, 
December  29,  1993)  (Final 
Determination)  ("French  Wire  Rod"). 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination,  except  that 
the  ICMs  value-added  tax  was  not 
deducted  from  FMV.  In  addition,  we 
calculated  a  readjustment  of  the  amount 
of  tax  on  the  U.S.  credit  expenses  added 
to  FMV  by  applying  the  tax  rate  to  those 
expenses.  This  readjustment  amount 
was  also  added  to  FMV  (See  French 
Wire  Rod). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Interested  Party  Comments 

Comment  1.  Michelin  contends  that 
the  Department  must  exclude  from  the 
scope  of  the  investigation  tire  cord 
quality  1070  steel  wire  rod  ("TCQ 
1070"),  which  Michelin  imports, 
because  Michelin  has  been  unable  to 
obtain  that  product  in  commercial 
quantities  from  any  U.S.  manufacturer. 
Additionally,  Michelin  suggests  that  the 
Flat  Panel  Displays  case '  ["FPDs"] 
established  that  the  Department  is 
required  to  determine,  within  a  class  or 
kind  of  merchandise,  whether  "there  are 
any  distinct  products  for  which  U.S. 
manufactures  do  not  manufacture  a  like 
product."  Michelin  contends  that  TCQ 
1070  is  a  distinct  product,  and  that  the 
portion  of  the  petition  pertaining  to 
TCQ  1070  should  be  dismissed  for  lack 
of  standing  on  the  part  of  petitioners.  If 
TCQ  1070  is  not  found  to  be  a  distinct 
product  Michelin  suggests  that  TCQ 


1070  is  essentially  the  same  as  tire  cord 
quality  1080  steel  wire  rod  ("TCQ 
1080").  which  is  already  excluded  from 
the  scope  of  the  investigation  pursuant 
to  petitioners'  October  19. 1993.  petition 
amendment.  Accordingly,  Michelin 
argues.  TCQ  1070  and  TCQ  1080  should 
be  evaluated  jointly.  Based  on  this 
premise,  Michelin  contends  that  the 
Department  should  determine  that  the 
two  subsets  of  all  steel  wire  rod — tire 
cord  quality  and  non-tire  cord  quality — 
constitute  two  distinct  classes  or  kinds 
of  merchandise  based  on  the  Diversified 
Products  criteria. 2  and  class-or-kind- 
specific  dumping  margins  should  be 
calculated. 

Stelco  Inc.,  commenting  on  scope  in 
the  context  of  the  companion 
investigation  of  wire  rod  from  Canada,^ 
argues  that  the  antidumping  law  does 
not  permit  the  Department  to  accept 
without  explanation  or  analysis 
petitioners'  October  18.  1993. 
amendment  to  the  petition  (excluding 
TCQ  1080)  over  the  objection  of  an 
interested  party.  To  grant  a  contested 
exclusion  request.  Stelco  suggests, 
requires  an  explicit  finding  that  the 
product  in  question  be  "*   *  'co- 
extensive with  a  rational  class  or  kind 
of  wire  rod  product  subcategory'. "  A 
reasonable  analysis,  according  to  Stelco. 
can  lead  only  to  the  joint  consideration 
and  disposition  of  petitioners' 
amendment  (excluding  TCQ  1080)  and 
Michelin's  request  (to  exclude  TCQ 
1070). 

Petitioners  object  to  the  request  to 
exclude  TCQ  1070  because  the 
precedent  of  other  antidumping 
investigations  of  wire  rod.  as  well  as  the 
Diversified  Products  criteria  and  the 
criteria  used  to  determine  like  products, 
demonstrate  no  "bright  line"  upon 
which  to  base  a  decision  to  treat  TCQ 
1070  as  a  distinct  product  or  to  find  that 
wire  rod  products  comprise  multiple 
classes  or  kinds.  Petitioners  also 
contend  that  the  request  is  untimely. 

Petitioners  claim  that  there  is 
substitutability  between  the  products 
that  Michelin  would  exclude  on  the  one 
hand  and  products  that  would  remain 
within  the  scope  on  the  other  hand  (e.g.. 
tire  bead  quality  wire  rod).  Petitioners 


<  Final  Determination  and  Partial  Rescission:  Flat 
Panel  Displays  from  [apan  (56  FR  32376.  Julv  16. 
1991). 


-  The  Diversified  Products  Corp  v.  United  States 
(572  F.  Supp.  883  (CIT  1983)1  case  upheld  a  class- 
or-kind  decision  which  considered  the  following 
criteria:  (1)  The  product's  general  physical 
characteristics;  (2)  its  ultimate  use;  (3)  the 
expectations  of  the  ultimate  purchaser;  (4)  the 
channels  of  trade:  and  (5)  cost. 

3  Stelco,  a  Canadian  wire  rod  producer,  is  not  an 
interested  party  in  this  proceeding.  However,  the 
scope  issues  in  the  three  concurrent  wire  rod 
investigatioits  are  essentially  the  same  and  thus  best 
disposed  of  together.  Therefore,  we  have  placed 
Stelco's  scope  comments  on  the  record  in  this 
proceeding. 
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further  claim  that  the  description  of  the 
product  that  Michelin  proposes  to 
exclude  encompasses  products  that 
petitioners  produce.  Finally,  petitioners 
suggest  that,  even  if  the  Department 
determines  tire  cord  quality  wire  rod  to 
be  a  distinct  product  or  a  separate  class 
or  kind.  f)etitioners'  standing  must  be 
accepted  unless  challenged  by  a 
domestic  producer. 

With  respect  to  Stelco's  argument  that 
the  Department's  acceptance  of 
petitioners'  amendment  was  unlawful, 
petitioners  contend  that  Department 
precedent  requires  only  that  scope 
amendments  "be  timely  and  consistent 
with  the  intent  of  the  petitioner." 

DOC  Position.  We  agree  with 
petitioners.  Accordingly,  we  have  not 
excluded  TCQ  1070  from  the  scope  of 
this  investigation  but  will  continue  to 
exclude  TCQ  1080. 

The  Act  and  our  regulations  do  not 
provide  for  consideration  of  domestic 
availability  in  determining  whether  a 
product  should  or  should  not  fall  within 
the  scope  of  an  investigation.  See,  e.g.. 
Appendix  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  (58  FR  37062,  July  9. 
1993)  ('•Flat-Rolled  Steel"). 
Additionally,  our  acceptance  of 
petitioners'  amendment  excluding  TCQ 
1080  from  the  scope  of  the  petition  was 
lawful  and  appropriate.  Under  our 
regulations,  section  353.12(b)(4) 
requires  a  petitioner  to  describe  the 
scope  in  filing  a  petition  and  section 
353.12(e)  provides  that  a  petitioner  may 
amend  the  petition. 

We  agree  that  we  must  evaluate  scope 
amendments.  Generally,  when  a 
petitioner  asks  to  amend  the  scope  of  a 
petition,  our  chief  concern  is  the 
administrative  feasibility  of  granting  the 
request  (see,  e.^.,  Flat-Rolled  Steel  cases, 
where  petitioners'  late  plate  scope 
amendment  was  rejected) — including 
such  factors  as  whether  time  permits 
soliciting  any  required  new  information 
and  practicality  for  customs  purposes. 
In  addition,  we  will  evaluate  on  its 
merits  any  opposition  to  an  exclusion 
request.  However,  the  act  on  the  part  of 
a  petitioner  of  making  such  a  request  is 
generally  sufficient  justification  for 
granting  such  an  exclusion,  because  it  is 
a  statement  by  petitioner  that  it  does  not 
need  relief  from  a  product's 
competition.  Further,  this  view  of  a 
petitioner's  important  role  in 
determining  the  scope  is  supported  by 
Department  practice  in  past  cases  (e.g., 
Flat-Rolled  Steel  cases). 

In  this  case,  Stelco  opposes  the 
exclusion  of  TCQ  1080  on  the  grounds 
that  this  product  should  not  be 
considered  separately  from  TCQ  1070. 


While  we  agree  that  TCQ  1070  and  TCQ 
1080  are  similar  in  meuiy  respects,  these 
similarities  do  not  require  that  the  two 
products'  fates  be  inextricably 
intertwined.  The  two  products  have 
different  minimum  carbon  contents,  and 
the  matching  criteria  in  the  three 
companion  wire  rod  cases  (upon  which 
all  interested  parties  were  afforded  an 
opportunity  to  comment)  rank  grade/ 
carbon  content  highest  among  relevant 
characteristics  of  wire  rod.  Thus,  the 
two  are  meaningfully  distinct  products, 
only  one  of  which  (TCQ  1070) 
petitioners  have  chosen  to  include  in 
the  scope  of  their  petition. 

Notwithstanding  Stelco's 
unsupported  allegations  concerning 
petitioners'  exclusion  request,  neither 
the  statute  nor  the  regulations  requires 
the  Department  to  determine  that 
products  whose  exclusion  is  contested 
represent  a  distinct  class  or  kind  of 
merchandise  or  a  distinct  like  product, 
nor  did  the  FPDs  case  establish  a 
requirement  for  a  like  product  analysis. 
In  FPDs,  a  like  product  analysis  was 
conducted  in  order  to  evaluate  the 
petitioner's  standing  with  respect  to  one 
class  or  kind  of  merchandise. 

With  respect  to  whether  TCQ  1070 
can  be  excluded  over  petitioners' 
opposition,  such  exclusions  are  possible 
only  if  the  product  is  determined  to  be 
part  of  a  separate  class  or  kind  of 
merchandise  which  petitioners  do  not 
produce.  TCQ  and  non-TCQ  wire  rod  do 
not  constitute  separate  classes  or  kinds 
of  merchandise — even  applying  the 
Diversified  Products  criteria  (which,  we 
note,  are  guidelines,  not  mandatory 
criteria  for  defining  class  or  kind).*  In 
short,  there  is  no  bright  line  among  the 
product  groups  at  issue  in  this  case. 
Further,  there  is  no  precedent  for 
separate  classes  or  kind  in  other 
investigations  or  wire  rod,  and  no  party 
broached  this  issue  when  asked  to 
comment  on  matching  criteria.  In  any 
case,  since  petitioners  claim  that  they 
produce  TCQ  1070,  a  separate  class  or 
kind  finding  would  not  result  in  a 
finding  that  petitioners  lack  standing. 

In  conclusion,  petitioners  have 
requested  a  scope  amendment  that  can 
be  administered.  Petitioners  oppose  the 


*  Wire  rod  has  in  past  cases  been  broadly  defined 
in  tenns  of  the  same  general  physical  characteristics 
and  range  of  uhimate  users.  Customers  expect  to 
draw  or  stamp  the  product  into  various  other 
downstream  products.  While  different  technical 
specifications  and  uses  exi.st,  it  would  be 
prohibitively  difficult  to  identify  each  unique 
combination  as  defining  a  separate  class  or  kind  of 
merchandise.  No  differences  in  channels  of  trade, 
such  as  sale  to  end  users  versus  sales  to  resellers, 
distinguish  groups  of  wire  rod.  Although  tire  cord 
quality  wire  rod  has  a  relatively  high  cost,  it  i«  not 
the  only  type  of  wire  rod  included  in  the  scope  that 
has  a  high  cost. 


exclusion  of  TCQ  1070,  and  TCQ  1070 
is  neither  a  distinct  product  for  which 
petitioners  lack  standing  nor  part  of  a 
separate  tire  cord  ouality  class  or  kind 
of  merchandise.  While  similar  to  TCQ 
1080,  TCQ  1070  differs  in  terms  of  a 
characteristic  recognized  as  significant: 
Carbon  content.  Challenges  to  like 
product  or  class-or-kind  determinations 
are  subject  to  very  high  standards  and 
are  difficult  for  the  Department  to 
sustain.  Petitioners'  scope  definition  is 
afforded  great  weight  because 
petitioners  can  best  determine  from 
what  products  they  require  relief. 
Moreover,  in  administering  the  law  the 
Department  may  not  take  into  account 
potential  shortages  in  domestic  supply. 

Comment  2.  Petitioners  and  the 
Barnes  Group  request  the  exclusion  of 
valve  spring  quality  wire  rod  from  the 
scope  of  this  investigation,  in 
accordance  with  petitioners'  November 
1993  petition  amendment. 

DOC  Position.  We  agree  that  valve 
spring  quality  wire  rod  should,  in 
accordance  with  petitioners' 
amendment,  be  excluded  from  the 
scope.  This  amendment  has  not  been 
contested,  and  nothing  on  the  record  in 
this  proceeding  gives  rise  to  concern 
over  feasibility. 

Comment  3.  SMJ  alleges  that,  in  the 
petition  inargin  calculations  on  which 
the  preliminary  LTFV  margin 
calculations  were  based,  the  adjustment 
to  USP  for  foreign  inland  freight  charges 
was  overstated  as  a  result  of  an 
erroneous  inflation  adjustment.  SMJ 
also  alleges  that  the  margin  calculations 
do  not  properly  account  for  the  12- 
percent  ICMS  tax  that  is  assessed  on 
home  market  sales  of  the  subject 
merchandise. 

Petitioners  counter  that  SMJ  has 
misinterpreted  information  on  the 
record  and  arrived  at  an  unsubstantiated 
conclusion.  The  only  appropriate 
change  to  the  preliminary  LTFV  margin 
calculations  is  that,  in  calculating  the 
LTFV  margin,  the  Department  should 
revise  its  treatment  of  Brazilian  indirect 
taxes  to  be  consistent  with  the  Court  of 
International  Trade's  holding  in 
Federal-Mogul  Corporation  v.  United 
States,  Court  Nos.  91-07-00530  and  91- 
08-00569,  Slip.  Op  93-194  (CIT  October 
7. 1993).  (The  Court  ordered  that,  to 
calculate  the  addition  to  United  States 
price,  the  home  market  tax  rate  be 
applied  to  United  States  price  at  the 
same  point  in  the  stream  of  commerce 
where  the  tax  is  applied  to  home  market 
sales.) 

DOC  Position.  We  agree  with 
petitioners.  The  information  upon 
which  the  petition  margin  calculations 
were  based  was  accepted  for  purposes  of 
initiating  this  investigation.  When  a 
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respondent  has  chosen  not  to  cooperate 
with  our  investigation,  the  BIA  margins 
calculated  are  not  open  to  cross- 
examination  unless  a  plain  clerical  error 
or  methodological  inconsistency  is 
involved.  SMJ  has  drawn  conclusions 
based  on  their  own  speculation,  but  not 
explicitly  supported  by  the  information 
on  the  record.  With  respect  to  taxes, 
petitioners  have  pointed  out  a 
methodological  inconsistency 
(inasmuch  as  the  Department's 
treatment  of  taxes  changed  after  the 
preliminary  determination).  Therefore, 
we  have  adjusted  USP  and  FMV 
according  to  the  Federal-Mogul  CIT 
decision  in  order  to  be  consistent  with 
(  urrent  practice  (see  "United  States 
Price"  section  of  this  notice,  above). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  steel  wire 
rod  from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manufacturer/prod  ucer/exporter 


All  companies 


Margin 
percent- 
age 


36.02 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  within  45 
days.  If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  the  subject 
merchandise,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 


Notice  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CFR 
353.34(d),  concerning  the  return  or 
destruction  of  proprietar>'  information 
disclosed  under  APO.  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20(a)(4). 

Dated:  February  2. 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-2995  Filed  2-8-94:  8:45  am] 

BILUNC  C006  3510-OS-M 


[A-588-«30] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cartx>n  and 
Alloy  Steel  Wire  Rod  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch  or  Erik  Warga.  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Departm.ent  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NVV..  Wa.shington,  DC  20230: 
telephone  (202)  482-3773  or  482-0922, 
respectively. 

FINAL  DETERMINATION:  We  determine  that 
imports  of  certain  carbon  and  alloy  steel 
wire  rod  ("steel  wire  rod")  from  japan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  showTi  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  November  19,  1993, 
preliminary  determination  (58  FR 
62638,  November  29,  1993).  the 
following  events  have  occurred. 

On  December  8,  1993,  interested  party 
Michelin  Tire  Corporation  requested  a 
public  hearing. 

Petitioners  (Connecticut  Steel 
Corporation,  Co-Steel  Raritan,  and 
Keystone  Steel  &  Wire  Co.),  and 
interested  patties  ("the  Barnes  Group" — 
comprised  of  Barnes  Group  Inc., 
Associated  Spring,  and  NHK-Associated 
Spring  Suspension  Components  Inc. — 
and  Amercord  Inc.)  filed  case  briefs  on 
January  5,  and  rebuttal  briefs  on  January 
10,  1994.  Another  interested  party 


Goodyear  Tire  &  Rubber  Compvany,  also 
filed  a  rebuttal  brief  on  January  10. 

A  public  hearing  took  place  on 
January  12, 1994.  At  our  request, 
interested  parties  in  the  companion 
investigation  of  wire  rod  from  Canada 
also  submitted  case  and  rebuttal  briefs 
and  attended  the  hearing  to  discuss  the 
scope  of  the  three  ongoing 
investigations  of  certain  carbon  and 
alloy  steel  wire  rod. 

On  January  18,  1994,  Keystone  Steel 
&  Wire  Co.  withdrew  as  a  petitioner.  On 
January  24,  1994.  respondents.  Nippon 
Steel  Corporation  and  Kobe  Steel  Inc.. 
and  Sumitomo  Metal  Industries  (another 
Japanese  wire  rod  exporter)  requested 
termination  of  the  investigation. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod.  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  The  following 
products  are  excluded  from  the  scope  of 
this  investigation: 

•  Steel  wire  rod  5.5  mm  or  less  in 
diameter,  with  tensile  strength  greater  than  or 
equal  to  1040  MPa.  and  the  following 
chemical  content,  by  weight:  carbon  greater 
than  or  equal  to  0.79%.  aluminum  less  than 
or  equal  to  0.005%,  phosphorous  plus  sulfur 
less  than  or  equal  to  0  040%,  and  niu-ogcn 
less  than  or  equal  to  0.006%; 

•  Free-machining  steel  containing  0.03% 
or  more  of  lead,  0.05%  or  more  of  bismuth. 
0.08%  or  more  of  sulfur,  more  than  0.4%  of 
phosphorus,  more  than  0.05%  of  selenium, 
and/or  more  than  0.01%  of  tellurium; 

•  Stainless  steel  rods,  tool  steel  rods,  free- 
cutting  steel  rods,  resulfurized  steel  rods,  ball 
bearing  steel  rods,  high-nickel  steel  rods,  and 
concrete  reinforcing  bars  and  rods;  and 

•  Wire  rod  7.9  to  18  mm  in  diameter, 
containing  0.43  to  0.73%  carbon  by  weight, 
and  having  partial  decarburization  and  seams 
no  more  than  0.75  mm  in  depth. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.31.3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090. 
7213.41.3000,  7213.41.600, 
7213.49.0030.  7213.49.0090, 
7213.50.0020,  7213.50.0040. 
7213.50.0080,  7227.20.0000. 
7227.90.6000,  and  7227.90.6050  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1.  1992.  through  March  31,  1993. 
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Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  "such  or  similar" 
merchandise. 

Best  Information  Available 

Because  both  mandatory  respondents 
failed  to  respond  to  our  questionnaire, 
we  based  our  determination  on  best 
information  available  (BIA)  pursuant  to 
section  776(c)  of  the  Act. 

In  determining  what  rate  to  use  as 
BLA,  the  Department  of  Commerce  ("the 
Department")  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  According  to  the 
Department's  two-tiered  BLA 
methodology  outlined  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  Certain  Cold-Rolled 
Cartwn  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Belgium,  (58  FR  37083,  July  9.  1993). 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
the  margin  alleged  in  the  p>etition,  or  (2) 
the  highest  calculated  rate  of  any 
respondent  in  the  investigation.  Because 
there  were  no  cooperative  respondents 
in  this  investigation,  we  are  assigning  to 
all  exporters,  as  BIA,  a  margin  of  47.71 
percent,  the  highest  margin  calculated 
based  on  information  in  the  petition  on 
merchandise  that  is  within  the  scope  of 
this  investigation  (as  amended). 

Fair  Value  Comparisons 

To  determine  whether  respondents 
made  sales  of  steel  wire  rod  from  Japan 
in  the  United  States  at  less  than  fair 
value,  we  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination 


Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Interested  Party  Comments 

Comment  1.  Michelin  contends  that 
the  Department  must  exclude  from  the 
scope  of  the  investigation  tire  cord 
quality  1070  steel  wire  rod  ("TCQ 
1070"),  which  Michelin  imports, 
because  Michelin  has  been  unable  to 
obtain  that  product  in  commercial 
quantities  from  any  U.S.  manufacturer. 
Additionally,  Michelin  suggests  that  the 
Flat  Panel  Displays  case  i  ("FPDs") 
established  that  the  Department  is 
required  to  determine,  within  a  class  or 
kind  of  merchandise,  whether  "there  are 
any  distinct  products  for  which  U.S. 
manufacturers  do  not  manufacture  a  like 
product."  Michelin  contends  that  TCQ 
1070  is  a  distinct  product,  and  that  the 
portion  of  the  petition  pertaining  to 
TCQ  1070  should  be  dismissed  for  lack 
of  standing  on  the  part  of  petitioners.  If 
TCQ  1070  is  not  found  to  be  a  distinct 
product  Michelin  suggests  that  TCQ 
1070  is  essentially  the  same  as  tire  cord 
quality  1080  steel  wire  rod  ("TCQ 
1080"),  which  is  already  excluded  from 
the  scope  of  the  investigation  pursuant 
to  petitioners'  October  19,  1993.  petition 
amendment.  Accordingly,  Michelin 
argues,  TCQ  1070  and  TCQ  1080  should 
be  evaluated  jointly.  Based  on  this 
premise,  Michelin  contends  that  the 
Department  should  determine  that  the 
two  subsets  of  all  steel  wire  rod — tire 
cord  quality  and  non-tire  cord  quality — 
constitute  two  distinct  classes  or  kinds 
of  merchandise  based  on  the  Diversified 
Products  criteria.^  and  class-or-kind- 
specific  dumping  margins  should  be 
calculated. 

Stelco  Inc.,  commenting  on  scope  in 
the  context  of  the  companion 
investigation  of  wire  rod  from  Canada,  J 
argues  that  the  antidumping  law  does 
not  permit  the  Department  to  accept 
without  explanation  or  analysis 
p)€titioners'  October  18,  1993, 


1  Final  Determination  and  Partial  Rescission:  Flat 
Panel  Displays  from  Japan  (56  FR  32376.  July  16. 
1991) 

»The  Dh'ersified  Products  Corp.  v.  United  States 
(S72  F.  Supp.  863  (OT  19631)  case  upheld  a  class- 
or-kind  decision  which  considered  the  following 
criteria:  (1)  The  product's  general  physical 
characteristics:  (2)  its  ultimate  use:  (3)  the 
expectations  of  the  ultimate  purchaser  (4)  the 
channels  of  trade:  and  (5)  cost. 

'  Stelco,  a  Canadian  wire  rod  producer,  is  not  an 
Interested  party  in  this  proceeding.  However,  the 
scope  issues  in  the  three  concurrent  wire  rod 
investigations  are  essentially  the  same  and  thus  best 
disposed  of  together.  Therefore,  we  have  placed 
Stelco's  scope  comments  on  the  record  in  this 
proceeding. 


amendment  to  the  petition  (excluding 
TCQ  1080)  over  the  objection  of  an 
interested  party.  To  grant  a  contested 
exclusion  request,  Stelco  suggests, 
requires  an  explicit  finding  that  the 
product  in  question  be  "*  *  *  co- 
extensive with  a  rational  class  or  kind 
of  wire  rod  product  subcategory."  A 
reasonable  analysis,  according  to  Stelco, 
can  lead  only  to  the  joint  consideration 
and  disposition  of  petitioners' 
amendment  (excluding  TCQ  1080)  and 
Michelin's  request  (to  exclude  TCQ 
1070). 

Petitioners  object  to  the  request  to 
exclude  TCQ  1070  because  the 
precedent  of  other  antidumping 
investigations  of  wire  rod,  as  well  as  the 
Diversified  Products  criteria  and  the 
criteria  used  to  determine  like  products, 
demonstrate  no  "bright  line"  upon 
which  to  base  a  decision  to  treat  TCQ 
1070  as  a  distinct  product  or  to  find  that 
wire  rod  products  comprise  multiple 
classes  or  kinds.  Petitioners  also 
contend  that  the  request  is  untimely. 

Petitioners  claim  that  there  is 
substitutability  between  the  products 
that  Michelin  would  exclude  on  the  one 
hand  and  products  that  would  remain 
within  the  scope  on  the  other  hand  (e.g.. 
tire  bead  quality  wire  rod).  Petitioners 
further  claim  that  the  description  of  the 
product  that  Michelin  proposes  to 
exclude  encompasses  products  that 
petitioners  produce.  Finally,  petitioners 
suggest  that,  even  if  the  Department 
determines  tire  cord  quality  wire  rod  to 
be  a  distinct  product  or  a  separate  class 
or  kind,  petitioners'  standing  must  be 
accepted  unless  challenged  by  a 
domestic  producer. 

With  respect  to  Stelco's  argument  that 
the  Department's  acceptance  of 
petitioners'  amendment  was  unlawful, 
petitioners  contend  that  Department 
precedent  requires  only  that  scope 
amendments  "be  timely  and  consistent 
with  the  intent  of  the  petitioner." 

LXX:  Position.  We  agree  with 
petitioners.  Accordingly,  we  have  not 
excluded  TCQ  1070  from  the  scope  of 
this  investigation  but  will  continue  to 
exclude  TCQ  1080. 

The  Act  and  our  regulations  do  not 
provide  for  consideration  of  domestic 
availability  in  determining  whether  a 
product  should  or  should  not  fall  within 
the  scope  of  an  investigation.  See.  e.g., 
Appendix  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  (58  FR  37062,  July  9. 
1993)  ("Flat-Rolled  Steel"). 
Additionally,  our  acceptance  of 
petitioners'  amendment  excluding  TCQ 
1080  from  the  scope  of  the  petition  was 
lawful  and  appropriate.  Under  our 
regulations,  section  353.12(b)(4) 
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requires  a  petitioner  to  describe  the 
scope  in  filing  a  petition  and  section 
353.12(e)  provides  that  a  petitioner  may 
amend  the  petition. 

We  agree  that  we  must  evaluate  scope 
amendments.  Generally,  when  a 
petitioner  asks  to  amend  the  scope  of  a 
petition,  our  chief  concern  is  the 
administrative  feasibility  of  granting  the 
request  (see,  e.g..  Flat-Rolled  Steel  cases, 
where  petitioners'  late  plate  scope 
amendment  was  rejected) — including 
such  factors  as  whether  time  permits 
soliciting  any  required  new  information 
and  practicality  for  customs  purposes. 
In  addition,  we  will  evaluate  on  its 
merits  any  opposition  to  an  exclusion 
request.  However,  the  act  on  the  part  of 
a  petitioner  of  making  such  a  request  is 
generally  sufficient  justification  for 
granting  such  an  exclusion,  because  it  is 
a  statement  by  petitioner  that  it  does  not 
need  relief  from  a  product's 
competition.  Further,  this  view  of  a 
petitioner's  important  role  in 
determining  the  scope  is  supported  by 
Department  practice  in  past  cases  (e.g., 
Flat-Rolled  Steel  cases). 

In  this  case,  Stelco  opposes  the 
exclusion  of  TCQ  1080  on  the  grounds 
that  this  product  should  not  be 
considered  separately  from  TCQ  1070. 
While  we  agree  that  TCQ  1070  and  TCQ 
1080  are  similar  in  many  respects,  these 
similarities  do  not  require  that  the  two 
products'  fates  be  inextricably 
intertwined.  The  two  products  have 
different  minimum  carbon  contents,  and 
the  matching  criteria  in  the  three 
companion  wire  rod  cases  (upon  which 
all  interested  parties  were  afforded  an 
opportunity  to  comment)  rank  grade/ 
carbon  content  highest  among  relevant 
characteristics  of  wire  rod.  Thus,  the 
two  are  meaningfully  distinct  products, 
only  one  of  which  (TCQ  1070) 
petitioners  have  chosen  to  include  in 
the  scope  of  their  petition. 

Notwithstanding  Stelco's 
unsupported  allegations  concerning 
petitioners'  exclusion  request,  neither 
the  statute  nor  the  regulations  requires 
the  Department  to  determine  that 
products  whose  exclusion  is  contested 
represent  a  distinct  class  or  kind  of 
merchandise  or  a  distinct  like  product, 
nor  did  the  FPDs  case  establish  a 
requirement  for  a  like  product  analysis. 
In  FPDs,  a  like  product  analysis  was 
conducted  in  order  to  evaluate  the 
petitioner's  standing  with  respect  to  one 
class  or  kind  of  merchandise. 

With  respect  to  whether  TCQ  1070 
can  be  excluded  over  petitioners' 
opposition,  such  exclusions  are  possible 
only  if  the  product  is  determined  to  be 
part  of  a  separate  class  or  kind  of 
merchandise  which  p>etitioners  do  not 
produce.  TCQ  and  non-TCQ  wire  rod  do 


not  constitute  separate  classes  or  kinds 
of  merchandise — even  applying  the 
Diversified  Products  criteria  (which,  we 
note,  are  guidelines,  not  mandatory 
criteria  for  defining  class  or  kind).*  In 
short,  there  is  no  bright  line  among  the 
product  groups  at  issue  in  this  case. 
Further,  there  is  no  precedent  for 
separate  classes  or  kind  in  other 
investigations  of  wire  rod.  and  no  party 
broached  this  issue  when  asked  to 
comment  on  matching  criteria.  In  any 
case,  since  petitioners  claim  that  they 
produce  TCQ  1070.  a  sepairate  class  or 
kind  finding  would  not  result  in  a 
finding  that  petitioners  lack  standing. 

In  conclusion,  petitioners  have 
requested  a  scope  amendment  that  can 
be  administered.  Petitioners  oppose  the 
exclusion  of  TCQ  1070.  and  TCQ  1070 
is  neither  a  distinct  product  for  which 
petitioners  lack  standing  nor  part  of  a 
separate  tire  cord  quality  class  or  kind 
of  merchandise.  While  similar  to  TCQ 
1080.  TCQ  1070  differs  in  terms  of  a 
characteristic  recognized  as  significant: 
carbon  content.  Challenges  to  like 
product  or  class-or-kind  determinations 
are  subject  to  very  high  standards  and 
are  difficult  for  the  Department  to 
sustain.  Petitioners'  scope  definition  is 
afforded  great  weight  because 
petitioners  can  best  determine  from 
what  products  they  require  relief. 
Moreover,  in  administering  the  law  the 
Department  may  not  take  into  account 
potential  shortages  in  domestic  supply. 

Comment  2.  Petitioners  and  the 
Barnes  Group  request  the  exclusion  of 
valve  spring  quality  wire  rod  from  the 
scojie  of  this  investigation,  in 
accordance  with  petitioners'  November 
1993  petition  amendment. 

DOC  Position.  We  agree  that  valve 
spring  quality  wire  rod  should,  in 
accordance  with  petitioners' 
amendment,  be  excluded  from  the 
scope.  This  amendment  has  not  been 
contested,  and  nothing  on  the  record  in 
this  proceeding  gives  rise  to  concern 
over  feasibility. 

Comment  3.  Respondents  contend 
that  the  Department  should  terminate 
this  investigation  because  of  the  January 
18. 1994.  withdrawal  by  three  of  the  five 
original  petitioners.  Respondents  reason 


*  wire  rcxl  has  in  past  cases  been  broadly  defined 
in  tenns  of  the  same  general  physical  characteristics 
and  range  of  ultimate  uses.  Customers  expect  to 
draw  or  stamp  the  product  into  various  other 
downstream  products.  While  different  technical 
specifications  and  uses  exist,  it  would  be 
prohibitively  difficult  to  Identify  each  unique 
combination  as  deRning  a  separate  class  or  kind  of 
merchandise.  No  differences  in  channels  of  trade, 
such  as  sale  to  end  users  versus  sales  to  resellers, 
distinguish  groups  of  win  rod.  Although  tire  cord 
quality  wire  rod  has  a  relatively  high  cost,  it  is  not 
the  only  type  of  wire  rod  included  In  the  scope  that 
has  a  high  cost. 


that  these  three  companies'  withdrawal 
as  petitioners  constitutes  a  withdrawal 
of  support,  which,  in  turn,  should  be 
considered  opposition  to  the  petition. 
Alternatively,  respondents  request  that 
the  domestic  industry  be  polled  to 
determine  whether  a  majority  supports 
the  petition. 

DOC  Position.  We  disagree.  The 
Department's  policy  has  been  to  accept 
the  representation  of  petitioners  that  the 
petition  has  been  filed  on  behalf  of  the 
domestic  industry.  In  this  case,  the 
withdrawal  of  certain  producers  as 
petitioners  was  not  accompanied  by  a 
statement  that  they  oppose  the  petition. 
Because  there  has  been  no  showing  of 
opposition  by  domestic  producers,  we 
conclude  that  the  petition  was  filed  on 
behalf  of  the  U.S.  industry.  See 
Suramerica  de  Aleaciones  Laminadas  v. 
United  States,  966  F.2d  660  (Fed.  Cir. 
1992).  In  addition,  neither  the  statute 
nor  our  regulations  require  a  petitioner 
to  establish  affirmatively  that  it  had  or 
continues  to  have  the  support  of  a 
majority  of  domestic  producers.  See 
Trent  Tube  v.  Avesta  Sand\ik  Tube.  975 
F.2d  807.  812-«13  (Fed.  Cir.  1992). 
Finally,  the  Department  only  considers 
polling  the  domestic  industry  when 
members  of  that  industry  have 
submitted  for  the  record  statements  of 
opposition  to  the  petition.  See  Final 
Dietermination  of  Sales  at  Less  Than  Fair 
Value:  Polyethylene  Terephthalate  Film. 
Sheet,  and  Strip  from  Japan  (56  FR 
16300.  April  22.  1991). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Japan  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manufacturer/pfoducer/exporter 


All  companies 


Margin 
percent- 
age 


47.71 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
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injury  to,  the  U.S.  industry  within  45 
days.  If  the  ITC  determines  that  material 
injury,  or  threat  of  materijJ  injury,  does 
not  exist  with  respect  to  the  subject 
merchandise,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notice  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CFR 
353.34(d),  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20(3)(4). 

Dated;  February  2,  1994. 
foseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  94-2996  Filed  2-8-94;  8:45  ami 
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[A-€88-831] 

Preliminary  Determination  of  Sates  at 
Less  Than  Fair  Value:  Grain-Oriented 
Electrical  Steel  From  Japan 

AGENCY:  Import  Administiation, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  7, 1994. 

FOR  FURTHER  INF0R««ATI0N  CONTACT: 
Jeffery  B  Denning  or  Michael  Ready, 
Office  of  -Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  US.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  N\V.,  Washington, 
DC  20230;  telephone:  (202)  482-4194  or 
(202)  482-2613,  respectively. 

PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
grain-oriented  electrical  steel  from  Japan 
are  being,  or  are  likely  to  l^,  sold  in  the 
United  States  at  less  than  f^ir  value 
(■'LTFV"),  as  provided  in  sefction  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
"Act").  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  not'u 


Case  History 

Since  the  initiation  of  this 
investigation  on  September  15,  1993, 
(58  FR  49017,  September  21, 1993),  the 
following  events  have  occurred: 

On  October  20. 1993,  the  International 
Trade  Commission  ("ITC")  issued  an 
affirmative  preliminary  injury 
determination  in  this  case  (see 
Investigation  No.  731-TA-660). 

In  October  1993,  the  Department  of 
Commerce  (the  "Department") 
requested  and  received  comments,  and 
rebuttal  comments,  from  petitioners  and 
all  interested  parties  (including  the  sole 
respondent  in  the  concurrent 
investigation  involving  Italian 
producers)  on  the  model  matching 
hierarchy  to  be  used  in  this 
investigation. 

In  October  1993,  the  Department 
contacted  Nippon  Steel  Corporation 
("Nippon"),  and  Kawasaki  Steel 
Corporation  ("Kawasaki"),  (producers 
who  accounted  for  at  least  60  percent  of 
the  exports  of  the  subject  merchandise 
to  the  United  States  during  the  period 
of  investigation  ("POI")),  to 
communicate  our  intention  to  have 
officials  from  the  Department  travel  to 
their  production  facilities  and 
headquarters  for  the  purpose  of 
presenting  the  antidumping 
questionnaire,  and  answering  any 
questions  regarding  the  ensuing 
investigation.  Nippon  and  Kawasaki 
declined  to  participate  in  that 
presentation. 

On  November  4,  1993,  the  Department 
published  a  revision  of  the  scope  of  this 
investigation  to  correct  an  error 
published  in  the  notice  of  initiation.  See 
Revision  of  Scope  of  Investigations: 
Grain-Oriented  Electrical  Steel  from 
Japan,  58  FR  58838.  The  scope  stated 
below  conforms  to  that  revision. 

On  November  2,  1993,  the  Department 
transmitted  the  antidumping  duty 
questionnaires  to  Nippon  and  Kawasaki, 
and  on  November  12  and  15,  1993, 
Nippon  and  Kawasaki,  respectively, 
advised  the  Department  that  they  would 
not  be  responding  to  the  Department's 
questionnaire. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  grain-oriented  silicon 
electrical  steel,  which  is  a  flat-rolled 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  carbon,  not  more 
than  1.0  percent  of  aluminum,  and  no 
other  element  in  an  amount  that  would 
give  the  stoel  the  characteristics  of 
another  alloy  steel,  of  a  thickness  of  no 
more  than  0.56  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 


are  of  a  width  measuring  at  least  10 
times  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS'1 
under  item  subheadings  7225.10.0030, 
7226.10.1030.  7226.10.5015  and 
7226.10.5065.  Althou-^  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  HTS  subheadings  listed  above 
reflect  a  revision  from  those  identified 
in  our  Notice  of  Initiation,  and  in  our 
published  Revision  of  Scope  of 
Investigations  (58  FR  58838,  November 
4, 1993).  This  revision  is  due  to  the  fad 
that  the  HTS  has  been  amended  so  that 
there  are  now  specific  subheadings  for 
grain-oriented  electrical  steel.  This 
revision  of  identified  HTS  subheadings 
pertains  to  this  investigation,  as  well  as 
the  concurrent  antidumping  and 
countervailing  duty  investigations  of 
grain-oriented  electrical  steel  from  Italy 
(case  nos.  A-475-811.  C-»73-812, 
respectively). 

Period  of  Investigation 

The  period  of  investigation  is  March 
1  through  August  31. 1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  grain- 
oriented  electrical  steel  from  Japan  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  ("USP")  to  the  foreign 
market  value  ("FMV"),  as  specified  in 
the  "United  States  Price"  and  "Foreign 
Maiket  Value"  sections  of  this  notice. 

Because  both  Nippon  and  Kawasaki 
failed  to  respond  to  our  questionnaire, 
we  based  our  determination  on  best 
information  available  ("BIA"),  pursuant 
to  section  776(c)  of  the  Act. 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  refused  to  cooperate. 
A  full  description  of  the  Dep>artment's 
BIA  methodology  is  Included  in 
Appendix  II  to  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
the  United  Kingdom  (58  FR  37215,  July 
9,  1993).  Because  Nippon  and  Kawasaki 
have  refused  to  respond  in  any  way  to 
our  antidumping  questionnaire,  we  have 
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determined  each  to  be  a  non-cooperative 
respondent.  As  a  result,  we  have  based 
our  preliminary  determination  on  the 
comparison  in  the  petition  between  U.S. 
price  and  home  market  price  which 
yielded  the  highest  antidumping 
margin.  Petitioner's  bases  for  these 
prices  are  fully  described  in  our  notice 
of  initiation  of  this  investigation  (see, 
Initiation  of  Antidumping  Duty 
Investigations:  Grain-Oriented  Electrical 
Steel  From  Italy  and  Japan,  58  PR 
49017,  September  21. 1993).  For  this 
determination,  we  also  made 
adjustments  to  petitioner's  calculations 
to  account  for  Japanese  consumption 
taxes.  (See  Memorandum  to  Lou  Apple, 
dated  January  28,  1994.) 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  average  of  the 
official  exchange  rates  in  effect  during 
the  month  of  the  U.S.  sale,  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  grain-oriented  electrical  steel 
from  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  showTi  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Prodticef/manutacturer/exporter 


Kawasaki  Steel  Corporation 
Nippon  Stee)  Corporation  .... 
All  ottiers  . 


Margin 
percent- 
age 


31.08 
31.08 
31.08 


nC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injiuy  to.  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  detennination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 


Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
March  2, 1994,  and  rebuttal  briefs  no 
later  than  March  7, 1994.  A  hearing,  if 
requested,  will  be  held  on  March  9, 
1994.  at  10  am  at  the  U.S.  Department 
of  Commerce  in  room  3708.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  not  later  than  75  days 
after  the  date  of  this  preliminary 
determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated;  February  2, 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-2997  Filed  2-8-94:  8:45  ami 
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[A-^75-8111 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Grain-Oriented  Electrical  Steel  From 
Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffery  B.  Denning  or  Jennifer  L.  Katt, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NVV.,  Washington, 
ex: 20230;  telephone  (202) 482-4194 
and  482-0498.  respectively. 

PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  grain- 
oriented  electrical  steel  ("GOES")  from 
Italy  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value, 
as  provided  in  section  733  of  the  Tariff 
Act  of  1930.  as  amended  (the  "Act"). 
The  estimated  margins  are  showrn  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 


Case  History 

Since  the  initiation  of  this 
investigation  on  September  15. 1993.  - 
(58  FR  49017.  September  21. 1993).  the 
following  events  have  occurred: 

On  October  20. 1993,  the  United 
States  International  Trade  Commission 
("ITC")  issued  an  affirmative 
preliminary  injury  determination  (see 
Investigation  No.  701-TA-355.  58  FR 
54168). 

On  November  4, 1993.  the  Department 
of  Commerce  ("Department")  published 
a  revision  to  the  scope  of  this 
investigation  (see  58  FR  58838, 
November  4. 1993).  That  scope  revision 
is  reflected  below  in  the  "Scope  of  the 
Investigation"  section  of  this  notice. 

In  November  1993.  the  Department 
issued  its  antidumping  duty 
questionnaire  to  ILVA  S.p.A.  and  Acciai 
Speciali  Temi  ("Temi").  the  sole  Italian 
producer  of  subject  merchandise  during 
the  period  of  investigation.  After  formal 
transmittal  of  the  questionnaire,  officials 
from  the  Department  traveled  to  Temi's 
production  facilities  in  Italy  in  order  to 
outline  the  Department's  antidumping 
procedures,  answer  questions  Temi 
might  have  concerning  the  proceeding 
and  discuss  any  difficulties  Temi  may 
encounter  in  meeting  the  Department's 
reporting  requirements. 

In  November  and  December, 
respectively.  Temi  submitted  its 
responses  to  Sections  A  and  B  through 
D  of  our  questionnaire. 

In  December  1993,  the  Department 
issued  a  supplemental  questionnaire, 
and  in  January  1994.  Temi  submitted  its 
response  to  that  supplement. 

On  January  26, 1994.  Temi  requested 
a  postponement  of  the  final 
determination  in  this  investigation. 

Postponement  of  Final  Detennination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  January  26. 1994.  Temi 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  more  than  135  days  after  the  date  of 
publication  of  the  affirmative 
preliminary  determinations.  Pursuant  to 
19  CFR  353.20(b).  if  our  preliminary 
determination  is  affirmative,  and  the 
Department  receives  a  request  from 
producers  or  resellers  who  account  for 
a  significant  portion  of  the  exports 
under  investigation,  we  will,  absent 
compelling  reasons  to  the  contrary, 
grant  the  request. 

Because  no  such  compelling  reasons 
exist,  we  are  postponing  the  final 
determination  until  the  135th  day  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 
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Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  grain-oriented  silicon 
electrical  steel,  which  is  a  flat-rolled 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  cartwn,  not  more 
than  1.0  percent  of  aluminum,  and  no 
other  element  in  an  amoimt  that  would 
give  the  steel  the  characteristics  of 
another  alloy  steel,  of  a  thickness  of  no 
more  than  0.56  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 
are  of  a  width  measuring  at  least  10 
times  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  CHTS") 
under  item  numbers  7225.10.0030, 
7226.10.1030,  7226.10.5015  and 
7226.10.5065.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  HTS  subheadings  listed  here 
reflect  a  revision  from  those  identified 
in  our  Notice  of  Initiation,  and  in  our 
published  Revision  of  Scope  of 
Investigations  (58  PR  58838,  November 
4, 1993).  This  revision  is  due  to  the  fact 
that  the  Harmonized  Tariff  Schedule  has 
been  amended  so  that  there  are  now 
specific  HTS  subheadings  for  grain- 
oriented  silicon  electrical  steel.  This 
revision  of  identified  HTS  numbers 
pertains  to  this  investigation,  as  well  as 
the  concurrent  antidumping 
investigation  from  Japan  (A-588-831) 
and  countervailing  duty  investigation 
from  Italy  (C-^75-812). 

Period  of  Investigation 

The  period  of  investigation  ("POl")  is 
March  1, 1993,  through  August  31. 
1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  merchandise  subject  to  this 
investigation  constitutes  a  single  such  or 
similar  category.  In  making  our  fair 
value  comparisons,  in  accordance  with 
the  Department's  standard  methodology, 
we  first  compared  identical 
merchandise,  as  determined  by  the 
model-matching  criteria  contained  in 
Appendix  V  of  the  questionnaire 
("Appendix  V"),  on  file  in  Room  B-099 
of  the  main  building  of  the  Department 
of  Commerce  ("Public  File").  Since 
there  were  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  all  of  our  price- 
to-price  comparisons  involved  identical 
merchandise. 

Because  Temi  reported  a  single  level 
of  trade  for  both  the  home  and  United 
States  markets,  in  accordance  with  19 


CFR  353.58.  all  comparisons  were  made 
at  the  same  level  of  trade. 

Fair  Value  Comparisons 

To  determine  whetlier  Temi's  sales  of 
GOES  from  Italy  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price 
("USP")  to  the  foreign  market  value 
("FMV"),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

All  of  Temi's  U.S.  sales  to  the  first 
unrelated  purchaser  took  place  prior  to 
importation  into  the  United  States. 
Therefore,  in  accordance  with  section 
772(b)  of  the  Act,  our  calculation  of  USP 
was  based  on  the  purchase  price  ("PP") 
methodology. 

We  calculated  Temi's  PP  sales  based 
on  packed  and  delivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  U.S.  brokerage  and 
handling,  U.S.  duty  and  customs  fees 
and  freight  expenses.  We  have  also 
made  adjustments  for  the  value-added 
fax  paid  on  comparison  sales  in  Italy. 
These  adjustments  are  made  pursuant  to 
Federal-Mogul  Corp  and  The 
Tonington  Co.  v.  United  States.  834  F. 
Supp.  1391  (Crr,  1993).  For  discussion 
of  this  adjustment  see.  Final  Results  of 
Administrative  Review:  Certain 
Industrial  Forklifts  from  Japan.  (59  FR 
1374,  January  10. 1994)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Stainless  Steel  Wire  Rods 
ftt)m  France,  (58  FR  68865,  December 
29. 1993). 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufiicient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  subject 
merchandise  to  the  volume  of  third 
country  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  As  a  resuh  we  determined  that 
the  home  market  was  viable,  and 
therefore,  we  have  based  FMV  on  home 
market  sales. 

We  used  the  Department's  related 
pmrty  test  to  determine  whether  sales  to 
related  customers  were  made  on  an 
arm's  length  basis.  See  Appendix  n  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  (58  FR  3707^,  July  9, 1993), 
for  a  discussion  of  this  test.  We 
excluded  from  our  price-to-price 
comparisons  any  sales  to  related 
customers  we  determined  were  not  at 
arm's  length.  Additionally,  after 


issuance  of  the  questionnaire,  Temi 
stated  in  a  submission  that  it  sold  only 
one  type  of  GOES  in  the  United  States 
(conventional  permeability  GOES),  but 
sold  this  as  well  as  other  types  of  GOES 
in  its  home  market  (high  permeability 
GOES  and  "downgraded  '  GOES).  Temi 
claimed  that  during  the  POI  it  had  home 
market  sales  of  identical  merchandise, 
as  determined  by  the  Department's 
model-matching  criteria,  for  all 
"models"  of  GOES  sold  in  the  United 
States,  and  requested  that  it  be  allowed 
to  limit  its  reporting  of  home  market 
sales  on  that  basis.  We  agreed  to  Temi's 
request.  Consequently.  Temi  was 
required  to  provide  full  reporting  of  all 
home  market  sales  of  conventional 
permeability  GOES,  as  well  as  the 
following  information  for  all  remaining 
home  market  sales  of  subject 
merchandise: 

(1)  All  the  Appendix  V  product 
characteristics  for  each  unique  product,  as 
determined  by  that  criteria,  for  all  homo 
market  POI  sales  of  subject  merchandise; 

(2)  The  total  POI  volume  and  value  of 
sales,  broken  down  for  each  month  of  the 
POI,  for  each  unique  home  market  product, 
as  determined  by  Appendix  V  and; 

(3)  Sample  sales  invoices  and  order 
confirmations  for  POI  sales  of  each  unique 
product,  as  determined  by  Appendix  V. 

(See  Memorandum  from  Team  to 
Richard  W.  Moreland,  dated  December 
10.  1993,  in  the  Public  File) 

Cost  of  Production 

.  Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)  of  the  Act,  we  initiated  an 
investigation  to  determine  whether 
Temi's  home  market  POI  sales  were 
made  at  prices  below  its  cost  of 
production  ("COP"),  and  over  an 
extended  period  of  time. 

A.  Calculation  of  COP 

We  calculated  COP  based  on  the  sum 
of  Temi's  cost  of  materials,  fabrication, 
general  expenses  and  home  market 
packing  reported  on  its  sales  database, 
in  accordance  with  section  773(b)  of  the 
Act.  We  relied  on  the  submitted  COP, 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued: 

1.  We  disallowed  G&A  expenses 
reported  on  a  divisional  basis  for  the 
POI.  We  were  unable  to  determine  ILVA 
S.p.A.'s  aimual  G&A  costs  based  on  the 
information  submitted.  As  BIA, 
pursuant  to  section  776(c)  of  the  Act.  we 
used  the  average  1992  SGAA  percentage 
for  the  domestic  industry  as  reported  in 
petitioner's  cost  allegation  dated  August 
26.  1993.  Since  we  could  not  breakout 
the  selling  expenses  from  this 
percentage,  we  disregarded  all 
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submitted  selling  and  C&A  expenses, 
and  used  the  domestic  average  SG&A 
rate. 

2.  Term's  submitted  financial  expense 
was  calculated  based  exclusively  on 
interest  expense  incurred  on  a 
divisional  basis  during  the  period 
March  1  to  August  31. 1993.  The 
Department's  policy  is  to  compute  a 
company's  interest  expense  percentage 
using  its  audited  consolidated  annual 
flnancial  statements  for  the  year  that 
most  closely  represents  the  POL  As  BL\, 
we  recalculated  interest  expense  based 
on  1992  ILVA  Group  consolidated 
financial  statements. 

(See  Concurrence  Memorandum,  dated 
January  28,  1994,  for  discussion  of  these 
adjustments) 

B.  Test  of  Home  Market  Sale  Prices 

After  calculating  COP,  we  tested 
whether,  as  required  by  section  773(b) 
of  the  Act,  Temi's  home  market  sales  of 
subject  merchandise  were  made  at 
prices  b«low  COP,  in  substantial 
quantities,  and  over  an  extended  f)eriod 
of  time,  according  to  the  following 
methodology: 

On  a  model-specific  basis,  (as 
determined  by  Appendix  V)  we 
compared  COP  to  reported  prices, 
minus  movement  charges  and  rebates.  If 
over  90  percent  of  the  sales  of  a  model 
were  at  prices  equal  to  or  greater  than 
the  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  model  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities".  If  between  ten  and  90 
percent  of  the  sales  of  a  given  model 
were  at  prices  equal  to  or  greater  than 
the  COP,  w  discarded  only  the  below- 
cost  sales,  providt^d  sales  of  that  model 
werp  also  found  to  be  made  over  an 
extended  period  of  time.  Where  we 
found  that  more  than  90  percent  of  the 
sales  of  a  model  were  at  prices  below 
the  COP  and  sold  over  an  extended 
period  of  time,  in  accordance  with 
section  773ib]  nf  the  Art.  we 
disregarded  all  sales  of  that  model,  and 
calculated  FMV  based  on  construt:ted 
value  ("CV). 

In  order  to  determine  whether  sales 
were  made  over  an  extended  period  of 
time,  we  performed  the  following 
analysis  on  a  model-specific  basis:  (1)  if 
a  respondent  sold  a  product  in  only  one 
month  of  the  PCI  and  there  were  sales 
in  that  month  below  the  COP,  or  (2)  if 
a  respondent  sold  a  product  during  two 
months  or  more  of  the  POI  and  there 
were  sales  below  the  COP  during  two  or 
more  of  those  months,  then  below-cost 
s;ilc;s  were  considered  to  have  been 
made  over  an  extended  period  of  time. 
Otlierwise  the  below-cost  sales  were  not 


considered  as  having  been  made  over  an 
extended  period  of  time. 

C.  Results  of  COP  Test 

We  found  that  for  certain  models  of 
GOES  more  than  90  percent  of  home 
market  sales  were  at  below-COP  prices 
and  were  made  over  an  extended  period 
of  time.  Since  Temi  provided  no 
indication  that  these  sales  were  at  prices 
that  would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade,  we  based 
FMV  on  CV  for  all  U.S.  sales  left 
without  an  identical  match  to  home 
market  sales  as  a  resuh  of  our 
application  of  the  COP  test. 

D.  Calculation  of  CV 

We  calculated  CV  based  on  the  sura 
of  Temi's  cost  of  materials,  fabrication, 
general  expenses  and  U.S.  packing  costs 
as  reported  in  the  U.S.  sales  database. 
We  m.ade  the  adjustments  described 
above  for  COP.  In  accordance  with 
section  773(e)(l)(B)(i)  and  (ii)  of  the  Act 
we  included:  (1)  the  greater  of  Temi's 
reported  general  expenses,  adjusted  as 
detailed  above,  or  the  statutory 
minimum  often  percent  of  the  cost  of 
manufacture  ("COM")  and;  (2)  for  profit, 
we  used  the  statutory  minimum,  eight 
percent  of  COM  and  general  expenses 
(because  actual  profit  on  home  market 
sales  was  less  than  eight  percent). 

Price-to-Price  Comparisons 

For  those  products  for  which  there 
were  an  adequate  number  of  sales  at 
prices  above  the  COP,  we  based  FMV  on 
home  market  prices.  We  calculated  FMV 
based  on  delivered  prices,  inclusi'.'e  of 
packing  and  VAT  to  customers  in  the 
home  market.  Based  upon  application  of 
our  related  party  test,  we  made 
comparisons  only  to  home  market  sales 
to  unrelated  parties.  Since  all 
comparisons  of  U.S.  and  home  market 
sales  involved  identical  merchandise, 
we  made  no  adjustments,  pursuant  to  19 
CFR  353.57,  for  physical  differences  in 
merchandise.  We  deducted  credit  and 
warranty  expenses.  In  addition  we  made 
deductions,  where  appropriate,  for 
retjatns  and  inland  freight.  We 
subtracted  home  market  packing  and 
added  U.S.  packing  costs.  Pursuant  to 
section  773(a)(4)(B)  of  the  Act  and  19 
CFR  353.56(a)(2),  we  made 
circumstance-of-sale-adjustments  for 
imputed  credit  and,  where  appropriate, 
certain  U.S.  warehousing  expenses.  We 
recalculated  credit  for  those  sales  that 
had  missing  payment  and  or  shipment 
dates.  For  sales  with  unreported 
shipment  and  payment  dates,  we  used 
a  weighted-average  credit  days  for  our 
imputed  credit  calculations.  For  sales 
with  only  un.reported  paynnenl  dates,  we 


used  the  date  of  the  preliminary 
determination  as  the  paydate  (see 
Concurrence  Memorandum). 

We  included  in  FMV  the  amount  of 
the  VAT  collected  in  the  home  market 
(19  percent).  We  also  calculated  the 
amount  of  tax  that  was  due  solely  to  the 
inclusion  of  price  deductions  in  the 
original  tax  base  (i.e.,  19  percent  of  the 
sum  of  any  adjustments,  expenses  and 
charges  that  were  deducted  from  the  tax 
base).  We  deducted  this  amount  from 
the  FMV  after  all  other  additions  and 
deductions  had  been  made.  By  making 
this  additional  tax  adjustment,  we  avoid 
a  distortion  that  would  cause  the 
creation  of  a  dumping  margin  even 
when  pre-tax  dumping  is  zero  (see 
Concurrence  Memorandum). 

Price  to  CV  CfHnparisons 

Where  we  compared  Temi's  U.S. 
prices  to  CV.  we  deducted  from  FMV 
the  weighted-average  home  market 
direct  selling  expenses  and  added  the 
U.S.  model  specific  direct  selling 
expenses. 

Currency  Conversion 

We  made  currency'  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  that  we 
determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  GOES  from  Itply  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  d.ite  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary' 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  estimated 
preliminary  less  than  fair  value 
dumping  margins  are  as  follows: 


ProOucerrmanufactufer  'exporter 


ILVA    S.p.A. 

Term 

All  ott>ers  .... 


and   Acciai   SpeoaR 


We-ght- 
ed-aver- 

age 
margin 
percent- 
age 


5.62 
5.62 


i 
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ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
i  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
May  6.  1994.  and  rebuttal  briefs  no  later 
than  May  12.  1994.  A  hearing,  if 
requested,  will  be  held  on  May  17.  1994. 
at  1  pm  at  the  U.S.  Department  of 
Commerce  in  room  1815.  Parties  should 
confirm  by  telephone  the  time.  date,  and 
place  of  the  hearing  48  hours  prior  to 
the  scheduled  time.  In  accordance  with 
19  CFR  353.38(b).  oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs. 

We  will  make  our  final  determination 
not  later  than  135  days  after  publication 
of  this  determination  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  February  2. 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-2998  Filed  2-«-94;  8:45  am) 
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[A-53J-e09J 

Amended  Final  Determination  and 
Antidumping  Duty  Order;  Certain 
Forged  Stainless  Steel  Flanges  From 
India 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  February  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins  or  Brian  Smith.  Office  of 
Antidumping  Duty  Investigations, 
Import  Administration,  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1756  or 
(202)  482-1766,  respectively. 

Scope  of  Order 

The  products  covered  by  this  order 
are  certain  forged  stainless  steel  flanges 
both  finished  and  not-finished, 
generally  manufactured  to  specification 
ASTM  A-182,  and  made  in  alloys  such 
as  304.  304L.  316,  and  316L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld  neck,  used  for  butt-weld 
line  connections,  threaded,  used  for 
threaded  line  connections,  slip-on  and 
lap  joint,  used  with  stub  ends/butt-weld 
line  connections,  socket  weld,  used  to 
fit  pipe  into  a  machined  recession,  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  Ranges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheading 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
wTitten  description  of  the  scope  of  this 
order  remains  dispositive. 

Amendment  of  Final  Determination 

In  accordance  with  section  735(d)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  December  29. 1993,  the 
Department  of  Commerce  (the 
Department)  published  its  final 
determination  that  certain  forged 
stainless  steel  flanges  from  India  were 
being  sold  at  less  than  fair  value  (58  FR 
68853). 

On  January  18.  1994.  Akai  Impex  Ltd. 
(Akai).  the  respondent,  alleged  that  the 
Department  made  clerical  errors  with 
respect  to  the  product  code  of  one  U.S. 
sale  and  the  price  of  two  additional  U.S. 
sales  used  in  the  calculation  of  the 
margin  for  the  final  determination.  First, 
respondent  alleged  that  the  Department 
incorrectly  identified  the  product  code 
for  one  of  the  U.S.  sales  transactions. 
Because  respondent  did  not  report  a 
constructed  value  (CV)  for  the  incorrect 
product  code,  but  did  provide  CV  for 
the  product  code  in  question, 
respondent  alleges  that  the  Department 
improperly  based  the  margin  for  sales  of 
this  product  on  best  information 
available  (BIA).  Regarding  the  errors  in 
price,  respondent  alleged  that  the  unit 
prices  for  two  of  Akai's  U.S.  sales 


transactions  were  incorrectly  stated  on 
the  Department's  disclosure  documents. 

We  agree  that  these  are  clerical  errors. 
We  examined  Akai's  latest  submission 
to  the  Department  as  well  as  the  data  on 
Akai's  most  recent  diskette  submission. 
Both  the  hard  copy  of  Akai's  submission 
and  the  sales  transactions  as  shown  on 
Akai's  diskette  show  that  the  product 
code  and  the  prices  for  the  three 
referenced  transactions  are  as  stated  by 
Akai.  Therefore,  we  corrected  the  data 
in  question,  and  we  have  recalculated 
the  margin  in  our  final  determination  to 
reflect  these  corrections.  The  corrected 
margins  appear  in  the  suspension  of 
liquidation  section  of  this  notice. 

On  January  18, 1994,  Akai  also 
alleged  that  clerical  errors  were  made  in 
the  cost  information  submitted  for  nine 
products.  Akai  alleged  that  the 
Department  erroneously  calculated  CV 
for  six  of  these  products.  In  addition, 
Akai  stated  that  the  Department  did  not 
use  CV  data  it  submitted  for  three  of  the 
nine  products. 

We  examined  Akai's  verified 
submission  and  determined  that  we 
used  in  the  calculations  the  data 
reported  by  Akai  for  six  of  the  products 
in  question.  Moreover,  we  find  that  Akai 
did  not  submit  CV  data  for  two  products 
for  which  it  has  alleged  clerical  errors. 
Finally,  for  the  remaining  product,  Akai 
reported  duplicate  data.  As  discussed  in 
our  final  determination,  the  Department 
selected  the  highest  reported  value  as 
BIA. 

We  do  not  agree  that  these  are  clerical 
errors  that  should  be  corrected  by  the 
Department.  In  all  cases  we  used  the 
data  submitted  by  Akai.  Therefore,  we 
have  made  no  changes  to  the  cost  data 
used  in  calculating  the  margin  in  our 
final  determination.  (See  memorandum 
to  Barbara  R.  Stafford  from  Richard  W. 
Moreland.  February  1.  1994.  for  a 
detailed  explanation  of  our  decision.) 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  December  20.  1993.  the 
Department  of  Commerce  (the 
Department)  made  its  final 
determination  that  certain  forged 
stainless  steel  flanges  from  India  are 
being  sold  at  less  than  fair  value  (58  FR 
68859.  December  29.  1993).  However, 
on  February  2.  1994.  in  accordance  with 
section  735(d)  of  the  Act.  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  by  reason  of  such 
imports.  The  ITC  did  not  determine, 
pursuant  to  section  735(b)(4)(B)  of  the 
Act.  that,  but  for  the  suspension  of 
liquidation  of  entries  of  certain  forged 
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stainless  steel  flanges  horn  India,  the 
domestic  industry  would  have  been 
materially  injured.    • 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
unliquidated  entries  of  certain  forged 
stainless  steel  flanges  from  India, 
entered  or  withdrawn  from  warehouse, 
for  consumption  made  on  or  after  the 
date  on  which  the  ITC  publishes  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register 
(which  is  currently  scheduled  for 
February  9, 1994)  will  be  liable  for  the 
assessment  of  antidumping  duties. 

The  Department  will  direct  U.S. 
Customs  officers  to  terminate  the 
suspension  of  liquidation  for  entries  of 
certain  forged  stainless  steel  flanges 
imported  from  India  and  entered,  or 
withdrawn  from  warehouse,  for 
consumpiion  before  the  date  on  which 
the  ITC  publishes  its  notice  of  final 
determination  of  threat  of  material 
injury  in  the  Federal  Register  and  to 
release  any  bond  or  other  security,  and 
refund  any  cash  deposit,  posted  to 
seciu^  the  payment  of  estimated 
antidumping  duties  with  respect  to 
these  entries. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
U.S.  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority,  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  relevant 
entries  of  certain  forged  stainless  steel 
flanges  from  India.  U.S.  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margin  as  noted  below: 


Manufacturef/producer/exportef 

Wetghted- 
average 

margin  per- 
centage 

Mukand  Ltd 

210.00 

Sunstar  MetaJs  Ltd  _ 

210.00 

Bombay  Forgings  Pvt  LW  _ 

Dynaforge - 

Akai  Impex  Pvt  1  fri  

All  Ottiers „ 

210.00 

210.00 

18.56 

162.14 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  forged  stainless  steel  flanges 
from  India,  pursuant  to  section  736(a)  of 
the  Act  Interested  parties  may  contact 
the  Central  Records  Unit,  room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 


This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
tFR  353.21. 

Dated:  February  4. 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc  94-3063  Filed  2-6-94;  8:45  am) 

BILLMG  COOe  39tO-DS-P 

[A-5a3-821] 

Antidumping  Duty  Order:  Certain 
Forged  Stainless  Steel  Flanges  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  February  9. 1994. 
FOB  FURTHER  INFORMATION  CONTACT: 
Pamela  Ward,  Office  of  Antidumping 
Duty  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N"V.,  Washington,  DC  20230; 
telephone  (202)  482-1174. 

Scope  of  Order 

The  products  covered  by  this  order 
are  certain  forged  stainle.'-.s  steel  flanges 
both  finished  and  not-finished, 
generally  manufactured  to  specification 
ASTM  A-182,  and  made  in  alloys  such 
as  304,  304L,  316,  and  316L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld  neck,  used  for  butt-weld 
line  connections,  threaded,  used  for 
threaded  line  connections,  slip-on  &  lap 
joint,  used  with  stub  end&'butt-weid 
line  connections,  socket  weld,  used  to 
fit  pipe  into  a  machined  recession,  and 
blind,  used  to  seal  off  a  line.  The  sizes 
■of  the  flanges  within  the  scope  range 
generally  from  one  to  sLx  inches; 
however,  all  sizes  of  the  above 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  horn 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheading 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
wTitten  description  of  the  scope  of  this 
order  remains  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tarifl^  Act  of  1930,  as  amended  (the 
Act),  on  December  20. 1993,  the 
Department  of  Commerce  (the 
Department)  made  its  final 


determination  that  certain  forged 
stainless  steel  flanges  from  Taiwan  are 
being  sold  at  less  than  fair  value  (58  FR 
68859,  December  29,  1993).  On 
February  2,  1994,  in  connection  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  by  reason  of  such 
imports.  The  ITC  did  not  determine, 
pursuant  to  section  735(b)(4)(B)  of  the 
Act,  that,  but  for  the  suspension  of 
liquidation  of  entries  of  certain  forged 
stainless  steel  flanges  from  Taiwan,  the 
domestic  industry  would  have  been 
materially  injured. 

When  \"he  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for  ' 
finding,  the  "Special  Rule'*  provision  of 
section  736Cb)(2)  applies.  Therefore,  all 
unliquidated  entries  of  certain  forged 
stainless  steel  flanges  from  Taiwan, 
entered  or  withdrav^i  from  warehouse, 
for  consumption  made  on  or  after  the 
dale  on  which  the  ITC  publishes  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register 
(which  is  currently  st  heduled  for 
February  9, 1994)  will  be  liable  for  the 
assessment  of  antidumping  duties. 

The  Dep>artment  will  direct  U.S. 
Customs  officers  to  terminate  the 
suspension  of  liquidation  for  entries  of 
certain  forged  stainless  steel  flanges 
imported  from  Taiwan  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  the  date  on  which 
the  ITC  publishes  its  notice  of  final 
determination  of  threat  of  material 
injury  in  the  Federal  Register  and  to 
release  any  bond  or  other  security,  and 
refund  any  cash  deposit,  posted  to 
secure  the  payment  of  estimated 
antidumping  duties  with  respect  to 
these  entries. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
U.S.  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority,  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  relevant 
entries  of  certain  forged  stainless  steel 
flanges  from  Taiwan.  U.S.  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margin  as  noted  below: 


Manutacturer/producer/exporter 

We.gWe<*- 
average 
margin    - 

percentage 

Enlin  Steel  Corporation  

48.00 

Ta  Chen  Stainless  Pipe  Co.,  Ltd 

48.00 
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Manutacturer/producer/exporter 

Weighted- 
average 
margin 

percentage 

Tay  PrecisKXi  Industries  Co.,  Ltd 
All  Others     

48.00 
48.00 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  forged  stainless  steel  flanges 
from  Taiwan,  pursuant  to  section  736(a) 
of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated;  February  4. 1994. 
)oseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-3064  Filed  2-8-94:  8;45  am] 

BILUNO  COOC  )91»-OS-P 


Trade  Promotion  Coordinating 
Committee;  Working  Group  on  Product 
Standards  and  Certification;  Request 
for  Public  Comment  on 
Recommendation  to  Reduce  Barriers 
to  Exports  Related  to  Product 
Standards  and  Certification 

AGENCY:  Trade  Promotion  Coordinating 
Committee,  Working  Group  on  Product 
Standards  and  Certification. 
ACTION:  Recjuest  for  public  comment  on 
recommendation  to  review  programs  in 
order  to  reduce  regulatory  barriers  to 
exports  related  to  product  standards  and 
certification. 

SUMMARY:  The  Interagency  Trade 
Promotion  Coordinating  Committee's 
Working  Group  on  Product  Standards 
and  Certification  invites  written 
comments  from  the  public  on  a 
recommendation  to  review  regulatory 
and  procurement  programs  to  identify 
outdated  or  unnecessary  restrictions  to 
exports  related  to  product  standards  and 
certification. 

DATES:  Written  comments  from  the 
public  are  due  on  or  before  May  10, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Ludolph,  Director.  Office  of 
European  Community  Affairs,  room 
3036.  U.S.  Department  of  Commerce, 
Washington.  DC  20230.  (202)482-5276. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Government's  Trade  Promotion 
Coordinating  Committee  (TPCC) 
established  a  working  group  to 
implement  recommendations  which 


would  promote  U.S.  exports  and  reduce 
barriers  to  exporting  related  to  product 
standards  and  certification.  These 
recommendations  were  included  in  the 
TPCC's  first  report  to  Congress,  entitled 
"Toward  a  National  Export  Strategy" 
and  dated  September  30. 1993.  The 
working  group  has  determined  that 
public  views  on  the  implementation  of 
Recommendation  Number  8  would  be 
useful.  This  recommendation  charges 
the  TPCC  member  departments  and 
agencies  to:  Review  regulatory  programs 
to  identify  outdated  or  unnecessary 
restrictions  to  exports  and  implement 
appropriate  modifications. 

The  TPCC  Report  explains  the 
purpose  of  this  recommendation  as 
follows: 

This  review  is  designed  to  reduce  the 
imfwct  of  regulations  on  exports,  while 
maintaining  the  domestic  level  of  health 
and  safety  protection.  For  example, 
prior  to  1986.  the  Federal  Food.  Drug 
and  Cosmetic  Act  did  not  allow  U.S. 
firms  to  export  pharmaceuticals  that  had 
not  received  approval  for  marketing 
from  the  FDA.  However,  the  Drug 
Export  Act  amendments  of  1986 
established  provisions  that  permit  such 
exports,  subject  to  certain  restrictions, 
including  notification  by  the 
government  of  the  importing  country 
that  the  products  meet  its  requirements. 

Comments  from  the  public  should 
identify  any  regulatory  programs 
dealing  with  safety,  consumer 
information,  environment,  and 
procurement  which  are  outdated  or  are 
unnecessary  restrictions  to  exports 
related  to  product  standards  and 
certification. 

The  TPCC  was  established  pursuant 
to  section  201  of  the  Export 
Enhancement  Act  of  1992  (19  U.S.C. 
para  4727).  The  TPCC  Working  Group 
on  Product  Standards  and  Certification 
is  an  informal  working  group  of  the 
TPCC  charged  with  identifying  means  to 
implement  the  recommendations 
embodied  in  the  TPCC  report  and  has 
no  regulatory  authority.  Therefore,  any 
comments  received  from  the  public  will 
not  be  construed  as  a  petition  for 
change.  No  commenter  is  required  to 
provide  specific  information  other  than 
that  necessary  for  self-identification. 
Copies  of  the  TPCC  Report  can  be 
reviewed  in  room  3314.  Office  of 
European  Community  Affairs,  U.S. 
Department  of  Commerce,  Washington 
DC  20230. 

Comments  must  be  filed  by  May  10, 
1994  with  Charles  Ludolph,  Director, 
Office  of  European  Community  Affairs, 
room  3036,  U.S.  Department  of 
Commerce.  International  Trade 
Administration.  Washington.  D.C. 
20230. 


Dated:  February  3. 1994. 
Charles  M .  Ludolph, 
Director,  Office  of  European  Community 
Affairs. 

[FR  Doc.  94-3004  Filed  2-8-94;  8:45  ami 
BILUNO  CODE  391fr-OA-P 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Notice  of  Completion 
of  Panel  Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Completion  of  Panel 
Review  of  the  final  determination  made 
by  the  Deputy  Minister  for  National 
Revenue,  Customs.  Excise  and  Taxation 
respecting  Preformed  Fiberglass  Pipe 
Insulation  with  a  Vapor  Barrier. 
Originating  in  or  Exported  from  the 
United  States  of  America  is  terminated. 
(Secretariat  File  No.  CDA-93-1904-12) 

summary:  This  notice  is  effective 
February'  7, 1994,  the  31st  day  following 
the  filing  of  a  consent  motion  to 
terminate  the  binational  panel  review  of 
this  matter. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving  • 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
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amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
PR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules,  as  amended. 

Background 

Rule  73(2)  of  the  Article  1904  Panel 
Rules  provides,  in  pertinent  part,  that, 
"where  all  participants  file  Notices  of 
Motion  requesting  tennination,  the 
panel  review  is  terminated."  A  Consent 
Motion  requesting  termination  was 
received  from  all  participants  on 
January  5, 1994.  Pursuant  to  Rule  80(c) 
of  the  Article  1904  Panel  Rules,  the 
panel  review  in  this  matter  will  be 
completed  on  the  31st  day  following  the 
day  on  which  the  panel  review  was 
terminated  (February  7,  1994). 

Dated:  February  3. 1994. 
James  R.  Holbein, 

United  States  Secretary,  FTA  Binational 

Secretariat. 

(FR  Doc.  94-2992  Filed  2-8-94;  8:45  ami 

BILLINQ  CODE  3S10-&Mrl 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Notice  o(  Decision  of 
Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  panel. 

SUMMARY:  Pursuant  to  Rule  72  of  the 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews,  the  Panel 
established  to  review  the  finding  made 
by  the  Canadian  International  Trade 
Tribunal,  respecting  Machine  Tufted 
Carpeting  Originating  in  or  Exported 
from  the  United  States  of  ,Ajnerica 
(Injury)  issued  its  decision  on  remand 
on  January  21,  1994.  (Secretariat  file  No. 
CDA-92-1904-02) 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTAL  INFORMATION:  The 
Binational  Panel  affirmed  in  part  and 
remanded  in  part  the  investigating 
authority's  determination  on  remand 
concerning  Machine  Tufted  Carpeting 
Originating  in  or  Exported  from  the 
United  States  of  America,  which  was 
filed  on  May  25,  1993. 

The  Binational  Panel  instructed  the 
investigating  authority  to  provide  its 
determination  on  remand  within  21 


days  of  the  panel  decision  (by  February 
11. 1994). 

Dated:  February  3, 1994. 
James  R.  Holbeiii, 

United  States  Secretary,  FTA  Binational 

Secretariat 

[FR  Doc.  94-2991  Filed  2-8-94;  8:45  am] 

BILLma  CODE  3S10-OT-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Decision  of  Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  panel. 

SUMMARY:  On  January  27, 1994,  a 
Binational  Panel  issued  its  decision  in 
the  consolidated  reviews  of  the  remand 
of  the  Final  Affirmative  Material  Injury 
Determination  in  both  the  Antidumping 
Duty  Investigation  and  the 
Countervailing  Duty  Investigation 
respecting  Magnesium  from  Canada 
made  by  the  U.S.  International  Trade 
Commission.  These  determinations 
were  reviewed  by  the  same  panel  under 
Secretariat  File  No.  US A-92-1 904-05/ 
06  and  the  decision  affected  both 
determinations.  The  Binational  Panel 
affirmed  the  redetermination  in  all 
respects.  A  copy  of  the  complete  panel 
decision  is  available  from  the  Binational 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  VVhen  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 


in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15. 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background 

On  August  26,  1992  the  U.S. 
International  Trade  Commission 
published  the  Final  Affirmative  Material 
Injury  Determinations  in  the 
Antidumping  Duty  and  Countervailing 
Duty  Investigations  respecting 
Magnesium  from  Canada. 

On  September  25, 1992,  Norsk  Hydro 
Canada,  Inc.  filed  Requests  for  Panel 
Review  with  the  United  States  Section 
of  the  Binational  Secretariat  pursuant  to 
Article  1904  of  the  United  States- 
Canada  Free-Trade  Agreement.  Separate 
Requests  for  Panel  Review  were  filed  for 
both  the  antidumping  and 
countervailing  duty  injury 
determinations.  In  addition,  the 
Government  of  Quebec  filed  Requests 
for  Panel  Review  in  this  matter. 

Panel  Decision 

On  August  27, 1993,  the  Binational 
Panel  remanded  the  final 
determinations  to  the  U.S.  International 
Trade  Commission  for  a  detailed 
explanation  on  certain  a.spects  of  the 
determination. 

The  Commission  filed  a 
determination  on  remand  on  October 
27.  1993. 

The  Binational  Panel  affirmed  the 
Commission's  determination  on  remand 
in  all  requests  on  January  27,  1994. 

Dated:  February  3, 1994. 
James  R.  Holbein, 

U.S.  Secretary,  FTA  Binational  Secretariat. 
[PR  Doc.  94-2990  Filed  2-8-94;  8  45  ami 

BILLING  CODE  3510-OT 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  930659-4017] 

PIN  069a-AB19 

Approval  of  Federal  Information 
Processing  Standards  Publication  185, 
Escrowed  Encryption  Standard  (EES) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 


5998 


Federal  Register  /  Vol.  59,  No.  27  /  Wednesday.  February  9.  1994  /  Notices 


Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
PIPS Pubhcation  185,  Escrowed 
EncryTrtion  Standard. 

summary:  On  luly  30, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  40791)  that  a  Federal  biformation 
Processing  Standard  for  EES  was  being 
proposed  for  Federal  use.  The  written 
comments  submitted  by  interested 
parties  and  other  material  available  to 
the  Department  relevant  to  this  standard 
were  reviewed  by  NIST.  On  the  basis  of 
this  review.  NIST  recommended  that  the 
Secretary  approve  the  standard  as  a 
Federal  hiformation  Processing 
Standards  Publication  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation.  The  detailed 
justification  document  which  was 
presented  to  the  Secretary  is  part  of  the 
public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW.,' Washington  DC  20230. 
This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard:  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Both  sections  of  the  standard 
are  provided  in  this  notice. 
EFFECTIVE  DATE:  This  standard  is 
effective  March  11, 1994. 
ADDRESSES:  Interested  parties  may 
purcha.se  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  "Where  to 
Obtain  Copies"  section  of  the 
announcement  section  of  the  standards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Rubin,  Deputy  Chief  Counsel 
for  the  National  Institute  of  Standards 
and  Technology.  (301)  975-2803,  room 
Aim,  Administration  Building, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899. 
SUPPLEMENTARY  INFORMATION:  This 
Standard  specifies  a  technology 
developed  by  the  Federal  government  to 
provide  strong  encryption  protection  for 
unclassified  information  and  to  provide ' 
that  the  keys  used  in  the  encryption  and 
deer}  ption  processes  are  escrowed.  This 
latter  feature  will  assist  law  enforcement 
and  other  government  agencies,  under 
the  proper  legal  authority,  in  the 
collection  axud  decryption  of 


electronically  transmitted  information. 
The  encryption  technology  will  be 
implemented  in  electronic  devices. 

The  purpose  of  this  standard  is  to 
facilitate  the  acquisition  of  devices  that 
implement  escrowed  encryption 
techniques  by  Federal  government 
agencies.  This  standard  does  not 
mandate  the  use  of  escrowed  encryption 
devices  by  Federal  government 
agencies,  the  private  sector  or  other 
levels  of  government.  The  use  of  such 
devices  is  totally  voluntary.  The 
standard  provides  a  mechanism  for 
Federal  government  agencies  to  use 
when  they  wish  to  specify  key  escrowed 
encryption  as  a  requirement  in  their 
acquisition  documents.  Otherwise 
agencies  would  have  to  formally  waive 
the  requirements  of  the  recently 
reaffirmed  encryption  standard,  FIPS 
46-2,  Data  Encryption  Standard,  if  they 
wanted  to  use  escrowed  encryption 
techniques. 

Key  escrow  technology  was 
developed  to  address  the  concern  that 
widespread  use  of  encryption  makes 
lawfully  authorized  electronic 
surveillance  difficult.  In  the  past,  law 
enforcement  authorities  have 
encountered  very  little  encryption 
because  of  the  expense  and  difficulty  in 
using  this  technology.  More  recently, 
however,  lower  cost,  commercial 
encryption  technology  has  become 
available  for  u.se  by  U.S.  industry  and 
private  citizens.  The  key  escrow 
technology  provided  by  this  standard 
addresses  the  needs  of  the  private  sector 
for  top  notch  communications  security, 
and  of  U.S.  law  enforcement  to  conduct 
lawfully  authorized  electronic 
suT\'eillance. 

Analysis  of  Continents 

This  FIPS  was  announced  in  the 
Federal  Register  (58  FR  40791  dated 
July  30,  1993)  and  was  also  sent  to 
Federal  agencies  for  review.  Comments 
were  received  from  22  government 
organizations  in  the  United  States,  22 
industry  organizations  and  276 
individuals.  Of  the  298  comments 
received  from  industry  organizations 
and  from  individuals,  225  were 
forwarded  to  NIST  by  the  Electronic 
Frontier  Foundation  which  had 
collected  them  as  electronic  mail 
messages. 

The  Federal  government  organizations 
submitting  comments  included  11 
Cabinet  departments  and  11  other 
Federal  organizations.  The  22  industry 
organizations  included  several  large 
computer  industry  organizations,  4 
trade  associations,  2  professional 
societies,  and  several  smaller  computer 
industry  organizations.  The  individuals 
submitting  comments  included 


computer  systems,  networks  and 
software  professionals;  consultants; 
professionals  affiliated  with  universities 
and  colleges;  students;  and  many 
individuals  who  did  not  identify  their 
professions. 

Comments  were  grouped  for  the 
purpose  of  this  analysis  in  the  following 
major  categories: 

A.  General  comments  concerning  key 
escrow  encryption; 

B.  Other  general  comments; 

C.  Patent  infringement  allegations; 

D.  Economic  comments  on  the 
standard,  including  its  potential  cost  to 
Federal  agencies  and  private 
organizations  that  adopt  it,  and  the 
effect  that  the  standard  may  have  upon 
the  competitiveness  of  U.S.  firms  in 
domestic  and  world  markets;  and, 

E.  Comments  on  the  technical 
operation  of  the  standard. 

Each  of  these  matters  is  discussed  in 
turn  below. 

A.  General  Comments  Concerning  Key 
Escrow 

Nearly  all  of  the  comments  received 
from  industry  and  individuals  opposed 
the  adoption  of  the  standard,  raising 
concerns  about  a  variety  of  issues 
including  privacy;  the  use  of  a  secret 
algorithm;  the  security  of  the 
technology;  restrictions  on  software 
implementation;  impact  on 
competitiveness;  and  lack  of  procedures 
for  escrowing  keys.  Over  80  percent  of 
the  industry  and  individual  responses 
repeated  the  following  points  which 
were  also  made  by  the  Electronic 
Frontier  Foundation: 

(1)  Five  industry  organizations  and 
200  individuals  said  that  guarantees  are 
needed  to  assure  that  this  standard  is 
not  a  first  step  toward  prohibition 
against  other  forms  of  encryption.  In 
response,  NIST  notes  that  the  standard 
is  a  specification  for  voluntary  use  by 
the  Federal  government  in  the 
acquisition  of  devices  for  escrowed 
encrj'ption.  There  is  no  requirement  that 
the  public  use  this  standard.  Further, 
the  Administration  has  announced  that 
it  will  not  propose  new  legislation  to 
limit  the  use  of  encryption  technology. 

(2)  Three  industry  organizations  and 
164  individuals  said  that  there  had  been 
insufficient  technical  and  operational 
information  available  to  allow  full 
public  comment.  Also,  seven  Federal 
government  organizations,  19  industry 
organizations,  and  213  individuals 
expressed  concern  that  the  details  of  the 
escrowed  encryption  system  had  not 
been  announced  when  the  FIPS  was 
proposed.  Other  related  concerns 
included:  the  escrow  agents  have  not 
been  identified;  the  operating 
procedures  are  unclear;  the  system  will 
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not  be  secure  if  tbe  keys  are  not 
protected;  the  system  must  allow  for 
enforcement  of  expiration  of  wiretap 
authority.  One  member  of  the  NIST 
Computer  Privacy  and  Security 
Advisory  Board  stated  that  the  notice 
was  "content-free". 

In  response,  NIST  notes  that  the 
standard  is  a  technical  one,  for 
implementation  in  electronic  devices 
and  use  in  protection  of  certain 
unclassified  government 
communications  when  such  protection 
is  required.  It  adopts  enoyption 
technology  developed  by  the  Federal 
government  to  provide  strong  protection 
for  unclassified  information  and  to 
enable  the  keys  used  in  the  encryption 
and  decryption  processes  to  be 
escrowed.  The  technical  aspects  of  the 
Escrowed  Encryption  Standard  have 
been  set  forth  in  detail,  and  the 
classified  algorithm  has  been  examined 
by  independent  experts. 

The  responsibility  for  designation  of 
the  key  component  escrow  agents  lies 
with  the  Attorney  General,  rather  than 
the  Secretary  of  Commerce.  In  addition, 
the  Attorney  General  is  charged  with 
reviewing  for  legal  sufficiency  the 
procedures  by  which  an  agency 
establishes  its  authority  to  acquire  the 
content  of  communications  encrypted 
with  electronic  devices  using  the 
Escrowed  Encryption  Standard. 
Designation  of  the  key  component 
escrow  agents,  and  approval  of 
procedures  for  acquisition  of  key 
components  to  facilitate  decryption  of 
communications,  are  separate  from  the 
establishment  of  the  technical 
parameters  of  this  standard.  Necessarily, 
protection  of  the  information  encrypted 
by  use  of  the  Escrowed  Encryption 
Standard  requires  that  the  key 
components  and  other  aspects  of  the 
system  be  accorded  strict  security. 
Procedures  to  provide  strict  security  in 
the  programming,  storage,  and 
transmission  of  key  components  have 
been  developed;  however,  the  security 
procedures  for  the  key  components  are 
beyond  the  scope  of  this  rule. 

Even  were  the  identity  of  the  key 
component  escrow  agents,  or  the 
procedures  under  which  escrowed  key 
components  will  be  maintained  and 
released  for  use  in  conjunction  with 
lawfully  authorized  interceptions 
relevant  to  the  tectmical  standards 
established  in  the  instant  rule,  the 
Department  of  Commerce  has  found, 
consistent  with  5  U.S.C  553(b)(B).  that 
notice  and  public  procedure  thereon  is 
unnecessary.  The  technical  aspects  of 
the  Escrowed  Encryption  Standard 
themselves,  coupled  with  the  strength  of 
the  algorithm  and  the  privacy 
protections  afforded  by  the  Constitution 


and  relevant  statutes,  afford  adequate 
assurance  of  the  efficacy  of  the  standard 
for  the  protection  of  sensitive 
unclassified  Federal  government 
information,  without  the  need  for 
specifying  the  identities  of  key 
component  escrow  agents  or  detailing 
the  procedures  respecting  maintenance 
or  release  of  key  components. 

(3)  One  Federal  government 
organization,  10  industry  organizations, 
and  199  individuals  were  concerned 
that  the  escrowed  encryption  system 
may  infringe  on  individual  rights.  Some 
said  that  the  government  cannot  act  as 
an  independent  escrow  agent.  One 
industry  organization  and  6  individuals 
said  that  the  government  cannot  be 
trusted  to  run  the  escrow  system. 

The  technical  capabilities  afforded  by 
the  Escrowed  Encryption  Standard 
permit  protection  of  certain  sensitive, 
but  unclassified  Federal  government 
information  at  a  level  far  stronger  than 
that  of  the  Data  Encryption  Standard, 
while  at  the  same  time  permitting 
decryption  of  communications  in 
conjunction  with  electronic  surveillance 
when  authorized  by  law.  These 
comments  address  policy  issues 
separate  from  the  technical  aspects  of 
the  Escrowed  Encryption  Standard 
established  herein.  The  technical 
benefits  accruing  to  a  Federal 
government  system  using  the  Escrowed 
Encryption  Standard  are  independent  of 
the  identity  of  the  entities  serving  as  key 
component  escrow  agents. 

With  respect  to  the  suggestions  that 
the  system  may  infringe  individual 
rights,  the  purpose  of  the  escrowing  of 
key  components  is  to  permit  decryption 
only  in  those  circumstances  in  which 
interception  of  communications  is 
lawfully  authorized,  consistent  with  the 
Constitution  and  relevant  statutes.  To 
this  end,  the  Attorney  General  is  to 
review  for  legal  sufficiency  the 
procedures  by  which  an  agency 
establishes  its  authority  to  acquire  the 
contents  of  such  communications.  The 
Department  of  Justice  has  assured  NIST, 
therefore,  that  the  Escrowed  Encryption 
Standard  is  fully  consistent  with 
protection  of  individual  privacy  rights. 

(4)  Fifteen  industry  organizations  and 
193  individuals  were  concerned  that  the 
standard  uses  a  secret  algorithm.  Some 
said  that  since  the  algorithm  is  secret,  it 
is  not  possible  to  evaluate  it.  Some  said 
that  the  algorithm  is  flawed  and  is 
subject  to  compromise.  Two  individuals 
said  that  the  algorithm  has  severe 
technical  problems,  and  that  the 
algorithm  for  generating  the  unit  keys  is 
too  predictable.  One  individual  said  that 
in  addition  to  possible  decryption  via 
escrowed  keys,  the  algorithm  has  a  back 
door.  Others  said  that  people  will  not 


use  encrj'ption  that  they  cannot  trust, 
and  that  the  risks  of  using  the  EES  have 
not  been  assessed.  One  government 
organization,  two  industry  organizations 
and  7  individuals  said  that  the 
technolog>'  will  not  be  accepted 
internationally  if  the  algorithm  is  not 
known.  \ 

The  algorithm  was  developed  ' 

originally  as  a  classified  algorithm  for 
the  U.S.  Government  to  provide  highly 
effective  communications  security.  It  is 
still  used  for  that  purpose.  There  are  no 
trap  doors  or  any  known  weaknesses  in 
it.  A  classified  algorithm  is  essential  to 
the  effectiveness  of  the  key  escrow 
solution.  The  use  of  a  classified 
algorithm  a.ssures  that  no  one  can 
produce  devices  that  use  the  algorithm 
without  the  key  escrow  feature  and 
thereby  frustrate  the  ability  of 
government  agencies  to  acquire  the 
content  of  communications  encrypted 
with  the  algorithm,  in  conjunction  with 
lawfully  authorized  interception.  NIST 
finds  that,  because  the  algorithm  needs 
to  remain  secret  in  order  to  presen.  e  the 
utility  of  the  key  escrow  feature,  it 
would  be  neither  practicable  nor  in  the 
public  interest  to  publish  the  algorithm. 

(5)  Eight  industiy  organizations  and 
181  individuals  said  that  it  was 
premature  to  adopt  the  EES  as  a 
standard  until  policy  decisions  on 
encryption  are  made. 

The  Federal  government  is  committed 
to  protection  of  sensitive  information  of 
all  kinds,  particularly  sensitive,  but 
unclassified  information  outside  the 
scope  of  the  Warner  Amendment.  The 
Escrowed  Encryption  Standard  gives 
Federal  managers  the  ability  to  afford 
their  agencies'  sensitive  but  unclassified 
information  protection  substantially 
stronger  than  possible  witlf  the  Data 
Encryption  Standard.  This  standard 
permits,  but  does  not  mandate,  the  use 
of  the  Escrowed  Encryption  Standard  by 
Federal  managers;  it  in  no  way 
mandates  use  of  the  standard  outside 
the  Federal  government.  Issuance  of  the 
standard  at  this  time  is  fully  consistent 
with  the  President's  Directive  on 
encryption  management. 

B.  Other  General  Comments 

Twelve  individuals  questioned  the 
role  of  the  National  Security  Agency  in 
the  development  of  the  standard.  In 
response.  NIST  notes  that  NSA,  because 
of  its  expertise  in  the  field  of 
cryptography  and  its  statutory  role  as  a 
technical  advisor  to  U.S.  government 
agencies  concerning  the  use  of  secure 
communications,  developed  the 
technical  basis  for  the  standard  which 
allows  for  the  widespread  use  of 
encryption  technology  while  affording 
law  enforcement  the  capability  to  access 
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encr>'pted  communications  under 
lawhilly  authorized  conditions.  NSA 
worked  in  cooperation  with  the 
Department  of  Justice,  the  FBI  and  NIST 
to  develop  the  escrowed  encryption 
standard. 

Seven  individuals  said  that  there  is 
other  technology  available  for  protecting 
information  that  is  more  cost  effective 
and  that  the  EES  is  not  the  best  solution 
for  the  problems  identified.  NIST  notes 
that  use  of  the  standard  is  voluntary*. 
The  standard  states  that  a  risk  analysis 
should  be  performed  to  determine 
potential  threats  and  risk  and  that  the 
costs  of  providing  encryption  using  this 
standard  as  well  as  alternative  methods 
and  their  respective  costs  should  be 
projected.  A  decision  to  use  this 
standard  should  be  based  on  the  risk 
and  cost  analyses. 

One  individual  said  that  the 
government  should  not  broaden  its 
access  to  private  communications.  NIST 
notes  that  the  standard  does  not  broaden 
access  to  private  commuiucations. 
Access  must  be  legally  authorized. 

One  government  organization,  4 
industry  organizations  and  28 
individuals  said  that  the  standard 
hinders  security  of  information  and  will 
not  help  law  enforcement  activities. 
NIST  responds  that,  as  noted  in  the 
President's  directive  on  "Public 
Encrjption  Management,"  new 
communications  technology  can 
frustrate  lawful  government  electronic 
surveillance  and,  when  exported 
abroad,  thwart  foreign  intelligence 
activities  critical  to  our  national 
interests.  The  Escrowed  Encryption 
Standard  provides  substantially  stronger 
encryption  protection  than  is  currently 
available  under  the  Data  Encryption 
Standard,  and  its  implementation  in 
hardware  is  expected  to  permit  ease  and 
transparency  of  use.  It  is  anticipated 
that  security  will  be  enhanced  by  the 
combination  of  robust  encryption  with 
technology  easily  usable  even  in 
circumstances  that  have  not,  in  the  past, 
readily  lent  themselves  to  encryption. 
The  Escrowed  Encryption  Standard 
permits  the  protection  of  sensitive 
information  with  strong  encryption, 
while  at  the  same  time  permitting 
protection  of  the  public  safety  by 
deay  ption  in  conjunction  with  lawfully 
authorized  electronic  surveillance.  The 
key  escrowing  technique  in  this 
standard  will  allow  the  government  t6 
gain  access  to  encrypted  information 
only  with  appropriate  legal 
authorization. 

Four  industry'  organizations  and  17 
individuals  .said  that  the  standard  does 
not  respond  to  any  user  requirement. 
NIST  responds  that  the  standard 
provides  substantially  stronger 


protection  for  sensitive,  but  unclassified 
Federal  government  information  than  is 
currently  available  under  the  DATA 
Encryption  Standard.  Moreover,  the 
standard  permit  law  enforcement 
entities  to  protect  the  public  safety  by 
gaining  access  to  encrypted  information 
in  conjunction  with  lawfully  authorized 
electronic  surveillance. 

One  industry  organization  and  20 
individuals  said  that  it  is  unlikely  that 
people  engaged  in  illegal  activities  will 
use  the  standard.  NIST  notes  that  the 
Administration  has  chosen  to  encourage 
the  widespread  use  of  key  escrow 
devices  to  make  strong  encryption 
broadly  available  and  affordable. 

One  individual  said  that  the  key 
escrow  program  will  be  funded  by  asset 
forfeiture  and  therefore  will  not  be 
subject  to  Congressional  review.  The 
Federal  government  will  acquire  a 
number  of  key  escrow-equipped 
devices,  for  some  of  which  funds  from 
the  Department  of  Justice  Asset 
Forfeiture  Super  Surplus  Fund  will  be 
utilized.  NIST  notes  that  the  asset 
forfeiture  program  is  subject  to 
Congressional  review  and  oversight,  and 
to  General  Accounting  Office  reviews 
and  audits,  if  requested  by  the  Congress. 
There  are,  however,  no  plans  to  use 
asset  forfeiture  funds  for  other  aspects  of 
the  key-escrow  encryption  system. 

One  industry  organization  stated  that 
the  applicability  of  the  standard  should 
be  Umited  to  telephony.  NIST  notes  that 
the  standard  is  applicable  to  voice, 
facsimile,  and  computer  information 
communicated  in  a  telephone  system. 

One  industry  organization  said  that 
the  recommended  FIPS  deviates  from 
the  FIPS  process.  In  respon.se,  NIST 
notes  that  it  uses  a  variety  of  methods 
to  develop  needed  standards,  including 
working  closely  with  other  Federal 
agencies  as  mandated  by  the  Computer 
Security  Act  of  1987.  NIST  followed  its 
usual  procedures  in  announcing  the 
proposed  standard  and  soliciting 
comments  from  government  and  privat-e 
sector  organizations,  as  well  as  from 
interested  members  of  the  public.  All 
comments  received  to  the  Federal 
Register  notice  announcing  the 
proposed  standard  have  been  made  part 
of  the  public  record  and  are  available  for 
inspection  and  copying  at  the  Central 
Reference  and  Records  Inspection 
Facility  in  the  Department  of 
Commerce.  The  justification  document 
which  was  presented  to  the  Secretary  of 
Commerce  is  part  of  the  public  record 
as  well. 

C.  Patent  Infringement  Allegations 

In  addition  to  the  above  comments. 
NIST  has  received  two  allegations  of 
patent  infringement  for  the  key  escrow 


technology  adopted  by  the  EES.  The 
first  allegation  was  from  the  older  of  an 
issued  patent,  the  second  was  from  an 
inventor  who  had  recently  filed  a  patent 
application  with  the  Patent  and 
Trademark  Office.  Also,  one  government 
organization  observed  that  the  patent 
status  of  the  EES  is  not  clear  and  may 
result  in  co.st  impacts  due  to  payment  of 
royalties,  sJiould  EES  be  found  to 
infringe  upon  any  privately  held  patent. 
Based  upon  information  received  to 
date,  NIST  has  not  been  persuaded  that 
any  patent  of  which  it  is  aware  will  lead 
to  a  successful  claim  against  any  use  of 
the  EES,  including  U.S.  Government 
users,  for  payment  of  royalties.  An 
infringement  study  was  conducted  upon 
the  first  infringement  allegation,  with 
the  result  that  no  infringement  was 
found.  When  the  patent  relevant  to  the 
second  allegation  was  issued  in  January' 
of  this  year,  an  infringement  study  was 
begun  on  that  patent. 

D.  Economic  Effects  of  the  Standard 

Public  comments  were  received  on 
three  economic  aspects  of  the  proposed 
standard,  including  concerns  about  the 
cost  to  the  government  and  the  private 
sector  of  implementing  the  standard;  the 
effect  of  the  standard  upon  the 
competitiveness  of  U.S.  software  firms 
in  world  markets;  and  suggestions  that 
the  government  has  bestowed  an  unfair 
economic  benefit  upon  the  contractor 
that  has  been  selected  to  manufacture 
the  escrow  encryption  semiconductor 
chips  that  are  called  for  in  the  standard. 
Each  of  these  matters  is  addressed  in 
turn  below. 

1.  Costs 

A  number  of  comments  were  received 
concerning  the  possible  cost  of 
implementing  the  Escrowed  Encryption 
Standard.  Thus,  one  government 
agency,  two  industry  organizations  and 
nine  individuals  expressed  concern 
about  the  cost  of  administration  of  the 
escrow  database,  or  about  the  cost, 
availability,  implementation  and 
maintenance  of  the  equipment  needed 
to  support  the  standard.  Indeed,  one 
Federal  organization  said  that  it  did  not 
support  the  standard  because  there 
would  be  an  adverse  impact  if  the 
organization  had  to  replace  or  modify  its 
current  equipment.  An  industry 
organization  suggested  that  the  standard 
would  impose  costs  on  the  private 
sector  if  private  parties  need  to  use  the 
standard  to  communicate  with  the 
government. 

NIST  estimates  the  cost  of 
establishing  the  escrow  system  to  be 
approximately  $14  million.  The  cost  of 
operating  the  key  escrow  facility  is 
estimated  to  be  $16  million  annually. 
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These  costs  figures  are  based  upon  a 
number  of  factors.  NIST  notes  that  use 
of  the  staiMJard  is  vohuitary  for  Federal 
agencies,  and  that  agencies  are  not 
required  to  implement  it.  Agencies  will 
determine  whether  to  use  this  standard 
based  on  their  analyses  of  the  risk  of 
unauthorized  disclosure  of  their 
sensitive  data  and  the  cost  of  using  this 
standard  to  protect  the  data.  NIST  does 
not  expect  the  wholesale  replacement  of 
the  current  base  of  equipment  that 
conforms  to  FIPS  46-2,  Data  Encryption 
Standard.  Rather,  the  implementation  of 
this  standard  appears  most  likely  to 
occur  as  the  Federal  government 
replaces  old  and  obsolete  equipment. 
NIST  believes  that  as  the  Federal 
government  replaces  old  and  obsolete 
equipment,  the  additional  costs  of 
implementing  this  standard  in 
electronic  devices  will  prove  to  be 
negligible  compared  to  the  costs  of 
equivalent  encryption  protection  which 
would  be  implemented  in  encryption 
devices  which  do  not  comply  with  this 
standard. 

NIST  also  notes  that  the  standard  has 
no  direct  applicability  to  entities  that  do 
not  operate  Federal  computer  systems. 
Thus,  businesses,  universities  and  other 
nonprofit  organizations  and  individual 
citizens  are  free  to  use  products  that 
conform  to  the  standard,  or  to  ignore  the 
standard  if  they  see  fit. 

2.  Competitiveness 

Eight  industry  organizations  and  28 
individuals  said  that  the  standard  will 
reduce  the  competitiveness  of  U.S. 
computer  hardware  and  software 
companies  in  foreign  markets.  NIST 
notes  that  approval  of  the  Escrowed 
Encrv'ption  Standard  will  not  prevent 
U.S.  manufacturers  from  making  other 
encnpUon  products  for  the  private 
sector.  While  export  controls  may  affect 
the  sales  of  U.S.  encryption  products 
abroad,  key  escrow  products  are  already 
exportable  to  U.S.  industry  and 
individuals  operating  abroad  in 
accordance  with  proper  export  licensing 
through  the  Department  of  State. 
Further,  a  comprehensive  policy  review 
on  commercial  enayption  is  now 
underway  by  the  Administration.  This 
review  will  consider,  among  other 
topics,  broader  export  options  for  key 
escrow  products.  Again,  approval  of  the 
Escrowed  Encryption  Standard  for 
broader  export  will  not  restrict  exports 
of  other  encryption  products.  The 
overseas  market  for  these  products  will 
depend  on  a  variety  of  factors  including 
any  restrictions  other  countries  place  on 
imports  of  encryption  technology'. 


3.  Unfair  Competitive  Advantage 

One  industry  organization  and  two 
individuals  said  that  the  standard  gives 
an  economic  advantage  to  the  one 
company  that  has  been  selected  by  the 
Government  to  date  to  manufacture 
semiconductor  chips  which  conform  to 
this  standard.  NIST  notes  that  the 
company  that  designed  the  microcircuit 
was  selected  because  of  its  expertise  in 
design  of  custom  cryptographic  chips, 
its  seciure  facilities,  and  employment  of 
cleared  personnel  The  company  that 
developed  the  microcircuit  was  selected 
for  its  technological  capabilities  to 
fabricate  microcircuits  resistant  to 
reverse  engineering.  Other 
manufacturers  that  wish  to  enter  the 
market  and  can  satisfy  the  technology 
and  security  requirements  will  be 
approved  to  manufacture  the 
microcircuits. 

E.  Technical  Recommendations  and 
Editorial  Changes 

A  wide  range  of  technical  issues  were 
raised  in  the  public  comment  process. 
Each  issue,  and  a  NIST  response  follows 
below. 

Four  industry  organizations  and  7 
individuals  said  that  the  reqiiired 
hardware  implementation  of  the 
escrowed  encryption  standard  was  not 
optimum.  Software  implementation 
would  be  more  useful  and  cost  effective. 
NIST  notes  tliat  because  software  is  easy 
to  change,  secure  software 
implementations  of  the  key  escrow 
technique  have  been  difTicult  to  devise. 
On  August  24, 1993  (58  FR  44662)  NIST 
invited  the  participation  of  the  software 
industry  in  cooperative  efforts  to  meet 
this  challenge.  Several  organizations 
have  indicated  that  they  wish  to 
collaborate  with  NIST  in  this  area.  NIST 
will  try  to  establish  coojjerative 
partnerships  to  investigate  the 
implementation  of  the  EES  in  software. 

Three  Federal  government 
organizations  and  ooe  individual  said 
that  applicability  of  the  standard  should 
not  be  restrictive,  and  that  it  should 
allow  for  other  appHcations  and  data 
rates.  NIST  notes  that  the  scope  of 
applicability  was  established  to  address 
the  immediate  need  for  improved 
telephone  security  while  preserving  the 
law  enforcement  capability  of 
decrypting  intercepted 
telecommunications  that  have  been 
lawfully  authorized.  Use  of  the  standard 
is  voluntary.  Use  of  the  standard  for 
other  purposes  is  not  prohibited  in  the 
standard. 

One  individual  stated  that  the 
standard  should  require  two  or  more 
escrow  agents  and  that  the  standard 
should  state  that  all  the  components  of 


the  device  unique  key  are  independent 
and  all  are  needed  to  form  the  key.  A 
change  was  made  to  state  that  the 
Device  Unique  Key  shall  be  composed 
of  two  components  (each  80  bfts  long) 
and  each  component  shall  be 
independently  generated  and  stored  by 
an  escrow  agent.  This  change  proxndes 
for  the  two  escrow  agents  envisioned  by 
the  Department  of  Justice,  and  two  key 
components,  each  80  bits  long. 

One  individual  said  that  the  name  of 
Device  Identifier  (DID)  should  be  device 
Unique  Identifier  (UID).  Since  DID  is 
used  elsewhere  for  another  purpose, 
NIST  changed  the  name  of  Device 
Identifier  (DID)  to  device  Unique 
Identifier  (UID). 

One  individual  said  that  the  standard 
should  provide  for  access  to  both  sides 
of  a  real-time  conversation.  NIST  notes 
that  if  the  two  keys  are  different,  either 
a  law  enforcement  official  must  obtain 
a  court  order  for  both  parties  of  a  two- 
day  communication  or  it  can  only 
decrypt  one  part  of  a  conversation. 
Therefore,  the  standard  was  changed  to 
stale  that  the  session  key  used  to 
encrypt  transmitted  information  shall  be 
the  same  as  the  session  key  used  to 
decrypt  received  information  in  a  two- 
way  simuhaneous  communication. 

One  industry  organization  said  that 
the  standard  should  specify  a  register 
for  Leaf  Creation  Methods.  NIST 
changed  the  standard  to  state  that  the 
Leaf  Creation  Method  (LCM)  shall  be 
registered  in  the  NIST  Computer 
Security  Object  Register  (e.g..  LO.f-1). 
Additional  LCM's  may  be  created  in  the 
future. 

One  industry'  organization  said  that 
the  Cryptographic  Protocol  Field  (CPF) 
has  not  been  defined  and  should  be 
removed  from  the  standard  since  it  is  an 
incomplete  specification.  NIST  changed 
the  standard  to  state  that  the 
Cryptographic  Protocol  Field  (CPF)  shall 
be  registered  in  the  NIST  Computer 
Security  Object  Register.  This  will 
enable  the  details  on  the  CPF  to  be 
formalized  later. 

Four  Federal  government 
organizations  and  two  individuals  said 
that  the  standard  is  not  an 
interoperability  standard,  that  it  does 
not  specify  parameter  lengths  and 
formats  and  placement  in 
communications,  and  that  the  standard 
provides  insufficient  technical 
information  for  implementation.  NIST 
added  information  to  the  starvdard  to 
explain  that  if  is  not  an  interoperability 
standard.  It  does  not  provide  sufficient 
information  to  design  and  implement  a 
security  device  or  equipment.  Other 
specifications  and  standards  will  be 
required  to  assure  interoperability  of 
EES  de%'ices  in  various  applications. 
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SpeciHcations  of  a  particular  E£S  device 
must  be  obtained  firom  the  manufacturer 
in  order  to  use  it  in  an  application. 

One  industry  commenter  said  that  the 
standard  should  sp)ecify  a  register  of 
family  keys,  such  as  "FBI  Family  Key 
1,"  to  provide  some  assurance  of 
interoperability.  NIST  changed  the 
standard  to  state  that  the  family  key 
shall  have  an  identifier  (KF-ID).  The 
identifier  of  a  family  key  shall  be 
registered  in  the  NIST  Computer 
Security  Object  Register.  As  a  result,  if 
more  than  one  family  key  exists 
{reasonable  assumption),  it  should  be 
identified  so  that  lawf  enforcement 
agencies  can  decrypt  the  LEAF. 

One  industry  organization  and  one 
individual  stated  that  the  standard 
should  reference  technical 
specifications  explicity  (even  if  they  are 
classified).  NIST  changed  the  standard 
to  provide  specific  information  on  how 
to  obtain  the  technical  specifications  for 
the  SKJPJACK  algorithm  and  the  LEAF 
Creation  Method  1. 

One  industry  organization  said  that 
parameters  (input,  output,  status,  errors) 
are  not  specified  in  the  standard,  and 
that  diversity  of  sources  of 
implementations  cannot  be  established. 
NIST  notes  that  various  devices  meeting 
this  standard  are  anticipated.  Therefore, 
the  implementations  will  depend  on  a 
number  of  factors,  including  physical, 
electrical  and  application  requirements. 

One  industry  organization  said  that 
the  star;dard  should  state  that  DID  is 
transmitted  in  the  LEAF.  NIST  notes 
that  the  standard  does  state  this. 

One  individual  said  that  the  reverse 
engineering  protection  for  the  algorithm 
is  not  prefect.  NIST  notes  that  the 
standard  specifies  that  the  encryption 
algorithm  and  the  LEAF  creation 
method  shall  be  implemented  in 
electronic  devices  highly  resistant  to 
reverse  engineering.  It  does  not  specify 
how  the  reverse  engineering  is  to  be 
prevented  (or  deterred).  It  also  does  not 
specify  a  metric  for  measuring  the 
prevention  (or  deterrence).  These  are 
difficult  to  quantify  and  to  specify  and 
depend  greatly  on  the  implementation. 
A  study  is  being  performed  to  evaluate 
the  protection  provided  by  one  of  the 
current  implementations  of  the  standard 
(MYK-78).  Estimates  of  the  protection 
provided  are  1-4  years  of  protection 
against  attacks  by  sp>ecialized 
laboratories  investing  $1M  to  $4M. 

One  industry  organization  stated  that 
2*  •80  keys  is  sufficient  for  session  key, 
but  it  is  not  suiBcient  for  lifetime  keys 
(family  and  unique  keys).  NIST  notes 
that  the  length  of  the  family  key  and  the 
device  unique  key  are  presently  80  bits 
for  the  SKIPJACK  algorithm.  The 
session  key  is  also  80  bits.  While  the 


security  lifetime  of  a  session  key  is 
normally  much  shorter  than  the  security 
lifetime  of  a  master  key  (also  called  Key 
Encrypting  Key),  it  is  convenient  to  use 
keys  of  the  same  length  for  all  purposes. 
Present  implementations  of  the  EES  use 
one  length  key  for  all  three  types  of  keys 
(i.e.,  80  bits).  This  is  expected  to  be 
sufficiently  long  for  unclassified  data 
encryption  for  many  years.  However, 
the  length  of  the  family  key  and  device 
imique  key  can  be  increased  in  future 
implementations  and  future  LEAF 
creation  methods.  Some  provisions  for 
these  have  been  made  in  the  standard. 

One  industry  organization  was 
concerned  that  disclosure  of  the  Device 
Unique  Key  could  allow  decryption  of 
ALL  information  ever  encrypted  with 
that  device  (all  past  and  all  future),  and 
that  this  condition  could  technically  be 
prevented.  NIST  believes  that  key 
escrow  procedures  intended  to 
administratively  control  the  use  of  the 
device  Unique  Key  are  outside  the  scope 
qf  standard.  Technical  controls  were  not 
included  in  the  initial  design  of  the 
MyK-78  but  could  be  added  in  future 
designs. 

One  individual  was  concerned  that 
two  party  control  is  not  truly 
implemented  in  the  "chip."  NIST 
acknowledges-that  two  party  control 
was  not  in  the  original  design  criteria  of 
the  chip.  Administrative  controls  are  to 
be  used  to  assure  two  party  control  for 
present  design.  This  two  party  control 
feature  could  be  added  to  future 
designs. 

One  individual  said  that  one 
"tamperproofing  session"  is  supported 
by  the  Mykotronics  implementation  of 
the  EES.  However,  the  second  escrow 
agent  entering  a  key  could  read  first 
escrow  agent's  key  and  hence  have  both 
keys.  NIST  notes  that  the  present 
method  of  reverse  engineering 
protection  provides  for  one 
"programming  session"  in  which  device 
unique  parameters  are  put  into  the 
device.  The  parameters  are  "locked" 
after  being  entered  and  verified.  The 
present  technology  allows  this  to  be 
done  only  once.  Other  technologies  may 
be  developed  which  allow  two  or  more 
independed  "program  sessions"  which 
prevent  reading  of  previously  entered 
parameters  while  other  parameters  are 
being  entered.  Future  implementations 
may  be  have  this  feature  but  such 
requirements  at  the  present  time  are 
outside  the  scope  of  this  standard. 

One  industry  organization 
recommended  that  the  following  should 
be  put  into  the  standard:  "The  Session 
Key  (80  bits)  shall  be  encrypted  with  the 
device  Unique  Key.  The  encrypted 
Session  Key  is  concatenated  with  the 
Device  Identifier  (DID)  (xx  bits)  and  the 


Escrow  Authenticator  (EA)  (yy  bits). 
This  result  is  then  encrypted  with  the 
Family  Key  to  generate  a  128  bit  LEAF. 
The  128  bit  LEAF  along  with  a  64  bit 
Initialization  Vector  shall  be  transmitted 
with  the  cipher  text."  NIST 
acknowledges  that  this  is  a  general 
description  of  the  LEAF  creation 
method  specified  in  this  standard.  The 
complete  specifications  are  classified. 
Classified  specifications  must  be 
obtained  in  order  to  implement  the 
standards.  Users  of  devices  meeting  this 
standard  do  not  need  to  know  the 
specifics  of  the  LEAF  creation  method 
in  order  to  use  security  devices  meeting 
this  standard.  There  is,  therefore,  no 
purpose  in  providing  this  general 
specification  in  the  standard. 

One  industry  organization 
recommended  that  Modes  of  Operation 
be  developed  for  the  EES,  including 
Counter  Addressing  or  Long  Cycle 
Mode,  and  that  the  LFSR  should  be 
included.  NIST  notes  that  four  modes  of 
operation  are  specified  in  FIPS-81. 
Subsets  of  these  four  modes  are 
specified  in  the  EES.  Other  subsets  are 
implemented  in  various  devices 
implementing  this  standard.  For 
example,  the  Output  Feedback  (OFB) 
mode  is  implemented  in  the  MYK-78T 
while  all  subsets  specified  in  the 
standard  are  implemented  in  the  MYK- 
80.  The  Linear  Feedback  Shift  Register 
(LFSR)  mode  has  been  used  in  some 
devices  but  was  not  included  in  the 
Modes  of  Operation  for  DES.  OFB  can 
be  used  in  the  same  applications. 
National  security  interests  were 
considered  when  selecting  the  modes  of 
operation. 

One  industry  organization  said  that 
the  standard  should  state  length  of 
Family  Key.  NIST  notes  that  the  length 
of  the  family  key  (80  bits)  may  increase 
in  future  implementations,  and 
therefore  flexibility  is  needed  in  the 
standard. 

Dated;  February  4, 1994. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication  185 

Announcing  the  Escrowed  Encryption 
Standard  (EES) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 
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Name  of  Standard:  Escrowed 
Encryption  Standard  (EES). 

Category  of  Standard: 
Telecommunications  Security. 

Explanation:  this  Standard  specifies 
use  of  a  syTnmetric-key  encryption  (and 
decr>'ption)  algorithm  (SKIPJACK)  and  a 
Law  Enforcement  Access  Field  (LEAF) 
creation  method  (one  part  of  a  key 
escrow  system)  which  provides  for 
decryption  of  encr^'pted 
telecommunications  when  interception 
of  the  telecommunications  is  lawfully 
authorized.  Both  the  SKIPJACK 
algorithm  and  the  LEAF  creation 
method  are  to  be  implemented  in 
electronic  devices  (e.g.,  very  large  scale 
integration  chips).  The  devices  may  be 
incorporated  in  security  equipment 
used  to  encrypt  (and  decrypt)  sensitive 
unclassified  telecommunications  data. 
Decryption  of  lawfully  intercepted 
telecommunications  may  be  achieved 
through  the  acquisition  and  use  of  the 
LEAF,  the  decryption  algonthm  and  the 
two  escrowed  key  components. 

One  deRnition  of  "escrow"  means 
that  something  (e.g.,  a  dociunent.  an 
encryption  key)  is  "delivered  to  a  third 
person  to  be  given  to  the  grantee  only 
upon  the  fulfillment  of  a  condition" 
(Webster's  Seventh  New  Collegiate 
Dictionary).  The  term,  "escrow",  for 
purposes  of  this  standard,  is  restricted 
to  this  dictionary  definition. 

A  key  escrow  system,  for  purposes  of 
this  standard,  is  one  that  entrusts  the 
two  components  comprising  a 
cryptographic  key  (e.g.,  a  device  unique 
key)  to  two  key  component  holders  (also 
called  "escrow  agents").  In  accordance 
with  the  above  definition  of  "escrow", 
the  key  component  holders  provide  the 
components  of  a  key  to  a  "grantee"  (e.g., 
a  law  enforcement  official)  only  upon 
fulfillment  of  the  condition  that  the 
grantee  has  properly  demonstrated  legal 
authorization  to  conduct  electronic 
surveillance  of  telecommunications 
which  are  encrypted  using  the  specific 
device  whose  device  unique  key  is 
being  requested.  The  key  compc»ients 
obtained  through  this  process  are  then 
used  by  the  grantee  to  reconstruct  the 
device  unique  key  and  obtain  the 
session  key  which  i^  then  used  to 
decrypt  the  telecommunications  that  are 
encrypted  with  that  session  key. 

The  SKIPJACK  encryption/decryption 
algorithm  has  been  approved  for 
govenmient  applications  requiring 
encryption  of  sensitive  but  unclassified 
data  telecommunications  as  defined 
herein.  The  specific  operations  of  the 
SKIPJACK  algorithm  and  the  LEAF 
creation  method  are  classified  and 
hence  are  referenced,  but  not  specified, 
in  this  standard. 


Data  for  pnirposes  of  this  standard 
includes  voice,  facsimile  and  computer 
information  communicated  in  a 
telephone  system.  A  telephone  system 
for  purposes  of  this  standard  is  liniited 
to  a  system  which  is  circuit  switched 
and  operating  at  data  rates  of  standard 
commercial  modems  over  analog  voice 
circuits  or  which  uses  basic-rate  ISDN 
or  a  similar  grade  wireless  service. 

Data  that  is  considered  sensitive  by  a 
responsible  authority  should  be 
encrypted  if  it  is  vulnerable  to 
unauthorized  disclosure  during 
telecommunications.  A  risk  analysis 
should  be  performed  imder  the 
direction  of  a  responsible  authority  to 
determine  potential  threats  and  risks. 
The  costs  of  providing  encryption  using 
this  standard  as  well  as  alternative 
methods  and  their  respective  costs 
should  be  projected.  A  responsible 
authority  should  then  make  a  decision, 
based  on  the  risk  and  cost  analyses, 
whether  or  not  to  use  encryption  and 
then  whether  or  not  to  use  this  standard. 

Approving  Authority:  Secretary  of 
Commerce. 

Maintenance  Agency:  Department  of 
Comjnerce,  National  Institute  of 
Standards  and  Technology. 

Applicability:  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  and  their  contractors 
under  the  conditions  specified  below. 
This  standard  may  be  used  in  designing 
and  implementing  security  products 
and  systems,  which  Federal 
departments  and  agencies  use  or  operate 
or  which  are  operated  for  them  under 
contract.  These  products  may  be  used 
when  replacing  Type  II  and  Type  III 
(DES)  encryption  devices  and  products 
owned  by  the  government  and 
government  cwitractors. 

This  standard  may  be  used  when  the 
following  conditions  apply: 

1.  An  authorized  official  or  manager 
responsible  for  data  security  or  the 
security  of  a  computer  system  decides 
that  encryption  is  required  and  cost 
justified  as  per  OMB  Circular  A-130; 
and 

2.  The  data  is  not  classified  according 
to  Executive  Order  12356,  entitled 
"National  Security  Information,"  or  to 
its  successor  orders,  or  to  the  Atomic 
Energy  Act  of  1954,  as  amended. 

However,  Federal  departments  or 
agencies  which  use  encryption  devices 
for  protecting  data  that  is  classified 
according  to  either  of  these  acts  may  'ise 
those  devices  also  for  protecting 
unclassified  data  in  lieu  of  this 
standard. 

In  addition,  this  standard  may  be 
adopted  and  used  by  non-Federal 
Government  organizations.  Such  use  Is 


encouraged  when  it  provides  the 
desired  security. 

Applications:  This  standard  may  be 
used  in  any  unclassified  government 
and  commercial  communicatioas.  Use 
of  devices  conforming  to  this  starkdard 
is  voluntary  for  unclassified  government 
applicatioiis  and  for  commercial 
security  applications. 

Implementations:  The  encryption/ 
decryption  algorithm  and  the  LEAF 
creation  method  shall  be  implemented 
in  electronic  devices  (e.g.,  electronic 
chip  packages)  which  are  protected 
against  unauthorized  entry, 
modification  and  reverse  engineering. 
Implementations  which  are  tested  and 
validated  by  NIST  will  be  considered  as 
complying  with  this  standard.  An 
electronic  device  shall  be  incorporated 
into  a  cryptographic  module  in 
accordance  with  FIPS  140-1.  NTST  will 
test  for  conformance  with  FIPS  140-1. 
Conforming  cryptographic  modules  can 
then  be  integrated  into  security 
equipment  for  sale  and  use  in  a  security 
application.  Information  about  devices 
that  have  been  validated,  procedtires  for 
testing  equipment  for  conformance  with 
NIST  standards,  and  information  about 
approved  security  equipment  are 
available  from  the  Computer  Systems 
Laboratory,  NIST,  Gaithersburg,  MD 
20899. 

Export  Control:  Implementations  of 
this  standard  are  subject  to  Federal 
Government  export  controls  as  specified 
in  Title  22,  Code  of  Federal  Regulations, 
Parts  IZOllirough  131  (International 
Traffic  of  Arms  Regulations — ITAR). 
Exporters  of  encryption  devices, 
equipment  and  technical  data  are 
advi.<;ed  to  contact  the  U.S.  Department 
of  State,  Office  of  Defense  Trade 
Controls  for  more  information. 

Patents:  Implementations  of  this 
standard  may  be  covered  by  U.S.  and 
foreign  patents. 

Implementation  Schedule:  This 
standard  becomes  effective  thirty  days 
following  publication  of  this  FIPS  PUB. 

SptcificatJons:  Federal  Information 
Processing  Standard  (FIPS  185), 
Escrowed  Encryption  Standard  (EES) 
(affixed). 

Cross  Index 

a.  FIPS  PUB  46-2,  Data  Encryption 
Standard. 

b.  FTPS  PUB  81,  Modes  of  Operation 
of  the  DES. 

c.  FIPS  PUB  140-1.  Security 
Requirements  for  Cryptographic 
Modules. 

Glossary 

The  following  terms  are  used  as 
defined  below  for  purposes  of  this 
standard: 
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Data — Unclassified  voice,  facsimile 
and  computer  information 
communicated  over  a  telephone  system. 

Decryption — Conversion  of  ciphertext 
to  plaintext  through  the  use  of  a 
cryptographic  algorithm. 

Device  (cryptographic) — An  electronic 
implementation  of  the  encryption/ 
decryption  algorithm  and  the  LEAF 
creation  method  as  specified  in  this 
standard. 

Digital  data — ^Data  that  have  been 
converted  to  a  binary  representation. 

Encryption — Conversion  of  plaintext 
to  ciphertext  through  the  use  of  a 
cr>'ptographic  algorithm. 

Key  components — The  two  values 
from  which  a  key  can  be  derived  (e.g.. 
KU,  e  KU2). 

Key  escrow — The  processes  of 
managing  (e.g.,  generating,  storing, 
transferring,  auditing)  the  two 
components  of  a  cryptographic  key  by 
two  key  component  holders. 

LEAF  Creation  Method — A  part  of  a 
key  escrow  system  that  is  implemented 
in  a  cryptographic  device  and  creates  a 
Law  Enforcement  Access  Field. 

Type  I  cryptography — A 
cr>ptographic  algorithm  or  device 
approved  by  the  National  Seciirity 
Agency  for  protecting  classified 
information. 

Type  II  cryptography — A 
cryptographic  algorithm  or  device 
approved  by  the  National  Security 
Agency  for  protecting  sensitive 
unclassified  information  in  systems  as 
specified  in  section  2315  of  Title  10 
United  Slates  Code,  or  section  3502(2) 
of  title  44,  United  States  Code. 

Type  III  cryptography — A 
cryptographic  algorithm  or  device 
approved  as  a  Federal  Information 
Processing  Standard. 

Type  111(E)  cryptography — A  Type  III 
algorithm  or  device  that  is  approved  for 
export  from  the  United  States. 

Qualifications:  The  protection 
provided  by  a  security  product  or 
system  is  dependent  on  several  factors. 
The  protection  provided  by  the 
SKIPJACK  algorithm  against  key  search 
attacks  is  greater  than  that  provided  by 
the  DES  algorithm  (e.g.,  the 
cryptographic  key  is  longer).  However, 
provisions  of  this  standard  are  intended 
to  ensure  that  information  encrypted 
through  use  of  devices  implementing 
this  standard  can  be  decrypted  by  a 
legally  authorized  entity. 

Where  to  Obtain  Copies  of  the 
Standard:  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield.  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  185  (FIPS  PUB  185),  and 


identify  the  title.  When  microfiche  is 
desired,  this  should  t>e  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

Federal  Infonnation  Processing 
Standards  Publication  185 

Specifications  for  the  Escrowed 
Encrj-ption  Standard 

1.  Introduction 

This  publication  specifies  Escrowed 
Encryption  Standard  (EES)  functions 
and  parameters. 

2.  General 

This  standards  specifies  use  of  the 
SKIPJACK  cryptographic  algorithm  and 
a  LEAF  Creation  MeUiod  to  be 
implemented  in  an  approved  electronic 
device  (e.g.,  a  very  large  scale 
integration  electronic  chip).  The  device 
is  contained  in  a  logical  cryptographic 
module  which  is  then  integrated  in  a 
security  product  for  encrypting  and 
decrypting  telecommunications. 

Approved  implementations  may  be 
procured  by  authorized  organizations 
for  integration  into  security  equipment. 
Devices  must  be  tested  and  validated  by 
NIST  for  conformance  to  this  standard. 
Cryptographic  modules  must  be  tested 
and  validated  by  NIST  for  conformance 
to  FIPS  140-1. 

3.  Algorithm  Specifications 

The  specifications  of  the  encryption/ 
decryption  algorithm  (SKIPJACK)  and 
LEAF  Creation  Method  1  (LCM-1)  are 
classified.  The  National  Security 
Agency  maintains  these  classified 
specifications  and  approves  the 
manufacture  of  devices  which 
implement  the  specifications.  NIST  tests 
for  conformance  of  the  devices 
implementing  this  standard  in 
cryptographic  modules  to  FIPS  140-1 
and  FIPS  81. 

4.  Functions  and  Parameters 
4.1.    Functions 

The  following  functions,  at  a 
minimum,  shall  be  implemented: 

1.  Data  Encrj'ption:  A  session  key  (80 
bits)  shall  be  used  to  encrypt  plaintext 
information  in  one  or  more  of  the 
following  modes  of  operation  as 
specified  in  FIPS  81:  ECB,  CBC.  OFB 
(64),  CFB  (1.  8, 16,  32,  64). 

2.  Data  Decryption:  The  session  key 
(80  bits)  used  to  encrypt  the  data  shall 
be  used  to  decrypt  resulting  ciphertext 
to  obtain  the  data. 

3.  LEAF  Creation:  A  Family  Key  (e.g., 
KF-1)  shall  be  used  to  create  a  Law 
Enforcement  Access  Field  (LEAF)  in 


accordance  with  a  LEAF  Creation 
Method  (e.g.,  LCM-1).  the  security 
equipment  shall  ensure  that  the  LEAF  is 
transmitted  in  such  a  manner  that  the 
LEAF  and  ciphertext  may  be  decrypted 
with  legal  authorization.  No  additional 
encryption  or  modification  of  the  LEAF 
is  permitted. 

4.2    Parameters 

The  following  parameters  shall  be 
used  in  performing  the  prescribed 
functions: 

1.  Device  Unique  Identifier  (UID):  The 
identifier  unique  to  a  particular  device 
and  used  by  the  Key  Escrow  System. 

2.  Device  Unique  Key  (KU):  The 
cryptographic  key  unique  to  a  particular 
device  and  used  by  the  Key  Escrow 
System. 

3.  Cryptographic  Protocol  Field  (CPF): 
The  field  identifying  the  registered 
cryptographic  protocol  used  by  a 
particular  application  and  used  by  the 
Key  Escrow  System  (reserved  for  future 
specification  and  use). 

4.  Escrow  Authenticator  (EA):  A 
binary  pattern  that  is  inserted  in  the 
LEAF  to  ensure  that  the  LEAF  is 
transmitted  and  received  properly  and 
has  not  been  modified,  deleted  or 
replaced  in  an  unauthorized  manner. 

5.  Initialization  Vector  (IV):  A  mode 
and  application  dependent  vector  of 
bytes  used  to  initialize,  synchronize  and 
verify  the  encryption,  decryption  and 
key  escrow  functions. 

6.  Family  Key  (KF):  The  cryptographic 
key  stored  in  all  devices  designated  as 

a  family  that  is  used  to  create  a  LEAF. 

7.  Session  Key  (KS):  The 
cryptographic  key  used  by  a  device  to 
encrypt  and  decrj-pt  data  during  a 
session. 

8.  Law  Enforcement  Access  Field 
(LEAF);  The  field  containing  the 
encrypted  session  key  and  the  device 
identifier  and  the  escrow  authenticator. 

5.  Implementation 

The  Cr>'ptographic  Algorithm  (i.e. 
SKIPJACK)  and  a  LEAF  Creation 
Method  (e.g.,  LCM-1)  shall  be 
implemented  in  an  electronic  device 
(e.g.,  VLSI  chip)  which  is  highly 
resistant  to  reverse  engineering 
(destructive  or  non-destructive)  to 
obtain  or  modify  the  cryptographic 
algorithm,  the  UID.  the  KF,  the  KU.  the 
EA,  the  CPF.  the  operational  KS,  and 
any  other  security  or  Key  Escrow 
System  relevant  information.  The  device 
shall  be  able  to  be  programmed/ 
personalized  (i.e.,  made  imique)  after 
mass  production  in  such  a  manner  that 
the  UID,  KU  (or  its  components),  KF  (or 
its  components)  and  EA  fixed  pattern 
can  be  entered  once  (and  only  once)  and 
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maintained  without  external  electrical 
power. 

The  LEAF  and  the  IV  shall  be 
transmitted  with  the  ciphertext.  The 
specifics  of  the  protocols  used  to  create 
and  transmit  the  LEAF,  IV,  and 
encrypted  data  shall  be  registered  and  a 
CPF  assigned.  The  CPF  (and  the  KF-ID. 
LCM-ID)  shall  then  be  transmitted  in 
accordance  with  the  registered 
specifications. 

Various  devices  implementing  this 
standard  are  anticipated.  The 
implementation  may  vary  with  the 
application.  The  specific  electric, 
physical  and  logical  interface  will  vary 
with  the  implementation.  Each 
approved,  registered  implementation 
shall  have  an  unclassified  electrical, 
physical  and  logical  interface 
specification  sufficient  for  an  equipment 
manufacturer  to  understand  the  general 
1 3quirements  for  using  the  device.  Some 
of  the  requirements  may  be  classified 
and  therefore  would  not  be  specified  in 
the  underclassified  interface 
specification. 

The  device  Unique  Key  shall  be 
composed  of  two  components  (each  a 
minimum  of  80  bits  long)  and  each 
component  shall  be  independently 
generated  and  stored  by  an  escrow 
agent.  The  session  key  used  to  encrypt 
transmitted  information  shall  be  the 
same  as  the  session  key  used  to  decrypt 
received  information  in  a  two-way 
simultaneous  communication.  The  Lead 
Creation  Method  {LCM),"the 
Cryptographic  Protocol  Field  (CPF),  and 
the  Family  Key  Identifier  (KF-ID)  shall 
be  registered  in  the  NIST  Computer 
Security  Object  Register. 

This  standard  is  not  an 
interoperability  standard.  It  does  not 
provide  sufficient  information  to  design 
and  implement  a  security  device  or 
equipment.  Other  specifications 
standards  will  be  required  to  assure 
interoperability  of  EES  devices  in 
various  applications.  Specifications  of  a 
particular  EES  device  must  be  obtained 
from  the  manufacturer. 

The  specification  for  the  SKIPJACK 
algorithm  are  contained  in  the  R21 
Informal  Technical  Report  entitled 
"SKIPJACK"  (S).  R21-TECH-044-91, 
May  21, 1991.  The  specifications  for 
LEAF  Creation  Method  1  are  contained 
in  the  R21  Informal  Technical  Report 
entitled  "Law  Enforcement  Access  Field 
for  the  Key  Escrow  Miscrocircuit"  (S). 
Organizations  holding  an  appropriate 
security  clearance  and  entering  into  a 
Memorandum  of  Agreement  with  the 
National  Security  Agency  regarding 
implementation  of  the  standard  will  be 
provided  access  to  the  classified 
specifications.  Inquiries  may  be  made 
regarding  the  Technical  Reports  and  this 


program  to  Director,  National  Security 
Agency,  Fort  George  G.  Meade,  MD 
20755-6000,  Attn:  R21. 

[FR  Doc.  94-2919  Filed  2-«-94:  8:45  amj 
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National  Telecommunications  and 
Information  Admlnisti^tion 

pocket  No.  940231-4031] 

Preliminary  Spectrum  Reallocation 
Report 

ACTION:  Notice  of  release  of  the 
Preliminary  Spectrum  Reallocation 
Report  Identifying  200  Megahertz  for 
Public  Use,  a  request  for  public 
comments,  and  a  meeting  to  introduce 
the  report. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  title  VI, 
Communications  Licensing  and 
Spectrum  Allocation  Improvement,  the 
Secretary  of  Commerce  will  release  the 
Preliminary  Spectrum  Reallocation 
Report  to  the  public  and  submit  it  to  the 
President,  the  Congress  and  the  Federal 
Communications  Commission  on 
February  10, 1994.  Interested  parties  are 
invited  to  submit  written  comments  (10 
copies)  by  May  11,  1994.  The  report  will 
be  available  on  February  10,  1994,  at 
NTIA  in  hard  copy  form  and  on  NTIA's 
Bulletin  Board  at  (202)  482-1199. 
Comments  can  be  provided  in  written 
form  or  via  the  NTIA  bulletin  board. 

A  meeting  will  be  held  at  the 
Department  of  Commerce  at  which  the 
report  will  be  introduced  and  the  press 
and  interested  parties  will  have  an 
opportunity  to  ask  questions.  The 
meeting  will  be  on  February  10,  1994, 
from  9:30  to  11:30  in  room  4830  at  the 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
person  to  contact  to  obtain  copies  of  the 
report  and  provide  written  comments  is: 
Norbert  Schroeder,  Program  Manager, 
Spectrum  Openness,  National 
Telecommunications  and  Information 
Administration,  room  4092.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  Telephone: 
(202)  482-3999,  Fax:  (202)  482-4396. 

Dated:  February  4, 1994. 
Norbert  Schroeder, 

Program  Manager,  Spectrum  Openness, 
NTIA. 

[FR  Doc.  94-3012  Filed  2-4-94;  3:47  pml 
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Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Board  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5, 
U.S.C.  (App.  1976)  notice  is  hereby 
given  that  the  Travel  and  Tourism 
Advisory  Board  of  the  U.S.  Department 
of  Commerce  will  hold  its  Winter 
Meeting  on  February  16  and  17, 1994, 
9  a.m.  to  5  p.m.,  in  Chicago,  Illinois. 
The  meeting  will  be  held  at  the  Hyatt 
Regency  Chicago,  151  E.  Wacker  Drive. 

On  February  16,  the  Board  will 
conduct  a  public  forum  to  assist  the 
Tourism  Policy  Council  in  its  effort  to 
create  a  comprehensive  tourism 
development  strategy  for  the  Federal 
government.  Members  advise  the 
Secretary  of  Commerce  on  matters 
pertinent  to  the  Department's 
responsibilities  to  accomplish  the 
purpose  of  the  National  Tourism  Policy 
Act  (Pub.  L  97-63),  and  provide 
guidance  to  the  Under  Secretary  for 
Travel  and  Tourism. 

Agenda  items  are  as  follows: 
Public  Forum — February  16,  1994 

Welcome — Darryl  Hartley  Leonard.  Chairman 
Presentations  By  Elected  Officials 
Panel  1:  Tourism  Research  and  Training 
Panel  2:  Product  Development  and 

Promotion 
Panel  3:  Tourism  Infrastructure  Development 

Winter  Meeting — February  17, 1994 

/.  Call  to  Order 

//.  Roll  Call 

///.  Review  of  Tourism  Policy  Council 

/V'.  Presentation  of  USTTA  Strategic  Plan 

V.  USTTA  Program  Update 

V7.  BrieHngon  Defense  Conversion  of 

Empowerment  Zones 
17/.  Miscellaneous 
Vlll.  Adjournment 

A  number  of  seats  will  be  available  to 
observers  form  the  public  and  press.  To 
assure  adequate  seating,  individuals 
intending  to  attend  should  notify  the 
Committee  Control  Officer  in  advance. 
The  public  will  be  permitted  to  file 
written  statements  with  the  Committee 
before  or  after  the  meeting. 

Dana  V.  Shelley,  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  room  1863, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230  (telephone:  202- 
482-0137),  will  respond  to  public 
requests  for  information  about  the 
information. 
Leslie  R.  Doggett, 

Acting  Under  Secretary  of  Commerce  for 
Travel  and  Tourism. 

[FR  Doc.  94-3016  Filed  2-8-94;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton.  Man- 
Made  Fitjer,  Silk  Blend  and  Other 
Vegetat>4e  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
India 

February  3. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year  and 

amending  visa  requirements. 

EFFECTIVE  DATE:  February  11.  1994. 
FOR  FURTHER  tNFORMATKJN  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.£MENTARY  INFORMATION: 

Authority:  Executive  Order  \\6S\  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  January  22. 1994  betw^een 
the  Governments  of  the  United  States 
and  India,  agreement  was  reached  to 
amend  and  extend  further  the  Bilateral 
Cotton.  Wool.  Man-Made  Fiber.  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  February  6,  1987,  for  two 
consecutive  one-year  periods  beginning 
on  January  1. 1994  and  extending 
through  EJecember  31.  1995. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
December  31,  1994  and  to  amend  the 
visa  requirements  to  include  coverage  of 
merged  Categories  338/339. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


of  the  provisions  of  the  MOU,  but  are 

designed  to  assist  only  in  the 

implementation  of  certain  of  its 

provisions. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Februarys,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  temis  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  Deccmtier  9, 
1993;  pursuant  to  the  Memorandum  of 
Understanding  dated  January  22, 1994 
between  the  Governments  of  the  United 
States  and  India;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  11. 1994, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products  in  the  following  categories, 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  jjeriod 
beginning  on  January  1, 1994  and  extending 
through  December  31, 1994,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit' 

Levels  in  Group  1 

218  

9,787,453  square  me- 

ters. 

219  

47.442,506  square  me- 
ters. 

313  

26.187,602  square  me- 
ters. 

314  

5.930.313  square  me- 
ters. 

315  

9,960,550  square  me- 
ters. 

317  

33,000,000  square  me- 
ters. 

326  

7,500,000  square  me- 

ters. 

334/634  

106,000  dozen. 

335/635  _ 

471,912  dozen. 

336/636  ._ 

646,508  dozen. 

338/339  ...    .- 

3.250.000  dozen. 

340/640  „..„.. 

1.571.063  dozen 

341    

3.488.332  dozen  of 

wtiicti  not  nx>re  than 

2,092,999  dozen  shaN 

tie  in  Category  341- 

Y2. 

342/642  

910,1 16  dozen. 

345 

137,388  dozen. 

347/348  

420,972  dozen. 

351/651   

202,000  dozen. 

363  

32,1 15,628  numbers 

369-D3 „... 

988.768  kilograms 

369-S*  

539,328  kilograms. 

369-Os  „. 

11.870,000  kilograms. 

641   

1.112,589  dozea 

Category 

Twelve-month  restraint 
limit' 

647/648  

646,070  dozen. 

Group  II 

200.201.220-229, 

80,000,000  square  me- 

237, 239,  300, 

ters  equivalent 

301 ,  330-333. 

349.350.352. 

359-362.  600- 

607.611-629. 

630-633.  638. 

639,643-646, 

649,  650,  652. 

. 

659,  665-0  •, 

666.  669,  670, 

and  831-859,  as 

a  group. 

'  The  Hmits  have  not  tjeen  adjusted  to  ac- 
count (Of  any  imports  exported  atler  December 
31,  1993. 

2  Category  341-Y:  only  HTS  numtjers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  621 1.42.0054. 

3  Category  369-0:  only  HTS  numbers 
6302.60.0010.  6302.91.0005  and 
6302.91.0045. 

"Category  369-S:  only  HTS  number 
6307.10.2005. 

s  Category  369-0;  all  HTS  numbers  except 
5702.10.9020.  5702.49.1020.  5702.99.1010 
(ruas  exempt  from  the  t)ilateral  agreement); 
6302.60.0010,  6302.91.0005,  6302.91.0045 
(Category  369-0);  and  6307.10.2005  (Cat- 
egory 369-8)  . 

6  Category  665-0:  all  HTS  numtiers  except 
5702.10.9030.  5702.42.2020.  5702.92.0010 
and  5703.20.1000  (rugs  exempt  from  the  bilat- 
eral agreement). 

Imports  charged  to  these  category  limits  for 
the  fHjriod  January  1. 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  t>een  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  dated  January  22, 
1994  between  the  Governments  of  the  United 
States  and  India. 

For  visa  purposes,  you  are  directed, 
effective  on  February  11. 1994,  to  amend 
further  the  directive  dated  Novemlier  26. 
1979,  to  include  merged  Categories  338/339 
for  goods  produced  or  manufactured  in  India 
and  exported  from  India  on  and  after 
February  11, 1994. 

Merchandise  in  Categories  338/339  may  be 
accompanied  by  either  the  appropriate 
merged  category  visa  or  the  correct  category 
visa  corresponding  to  the  actual  shipment. 

Shipments  entered  or  withdrawn  &om 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  \x  obtained. 

In  carr>'ing  out  the  atxjve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Cx^mmonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
TexUle  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^airs 
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exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-2988  Filed  2-8-94;  8:45  ami 

BILLIfMl  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  applicable  form,  and  OMB  control 
number:  Signature  and  Tally  Record, 
DD  Form  1907,  OMB  Control  Number 
0702-0027 

Type  of  request:  Reinstatement 

Number  of  respondents:  200 

Responses  per  respondent:  225 

Annual  responses:  45,000 

Average  burden  per  response:  3  minutes 

Annual  burden  hours:  1,485 

Needs  and  uses:  Signature  and  Tally 
Record  is  a  integral  part  of  the 
Defense  Transportation  System  to 
provide  continuous  accountability 
and  custody  of  classified  and 
sensitive  material  when  using 
commercial  carriers.  The  form  records 
the  shipment  transfer  from  one  carrier 
to  another  from  pickup  point  to  the 
consignee. 

Affected  public:  Businesses  or  other  for- 
profit,  small  businesses  or 
organization 

Frequency:  On  occasion 

Respondent's  obligation:  Mandatory 

OMB  desk  officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  Virginia  22202- 
4302. 


Dated:  February  4, 1994. 
Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  94-2920  Filed  2-&-94;  8:45  am] 
BILLING  COOe  9000-04-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Mobility  Panel  of  the  USAF 
Scientific  Advisory  Board's  1994 
Summer  Study  on  "Mission  Support  & 
Enhancement  for  Foreseeable  Aircraft 
Force  Structure"  will  meet  on  28 
February  through  1  March  1994  at  HQ 
AMC,  Scott  AFB,  Illinois  and  The 
Federal  Express  Corporation  on  2  March 
1994  at  Memphis,  Tennessee  from  8 
a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
related  to  extending  the  service  life  of 
current  inventory  aircraft. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-8845. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  94-2954  Filed  2-8-94;  8:45  am) 
BILLING  CODE  M10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  1994  Summer  Study  Committee 
of  the  Special  Mission  Panel  will  meet 
from  8  a.m.  to  5  p.m.  on  22-23  February 
1994  at  Hurlburt  Field,  FL. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  to  have 
discussions  concerning  the  Special 
Mission  Panel.  The  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b  of  title  5,  United  States 
Code,  specifically  subparagraphs  (1)  and 
(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 

Officer 

[FR  Doc.  94-2955  Filed  2-8-94;  8:45  am) 

BILUNO  COOE  M1IM>1-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  1994  Summer  Study  Committee 
Panel  on  Material  Degradation  will  meet 
from  8  a.m.  to  5  p.m.  on  22-25  February 
1994  at  Wright-Patterson  AFB,  OH. 

The  purpose  of  these  meetings  are  to 
receive  briefings  and  to  have 
discussions  concerning  material 
degradation.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
section  552b  of  title  5,  United  States 
Code,  specifically  subparagraph  (1)  and 
(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-^648. 
Grace  T.  Rowe. 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  94-2956  Filed  2-8-94;  8:45  am] 
8ILUNG  COOE  3S10-01-M 


Office  of  the  Secretary  of  the  Army 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
Disposal  and  Reuse  of  Pueblo  Depot 
Activity  (PUDA),  Pueblo,  CO 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  Intent. 

summary:  The  Defense  Base  Closure  and 
Realignment  Commission  was  mandated 
by  Public  Law  100-526,  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act,  October 
24, 1988.  Under  this  Act,  the  Secretary 
of  the  Army  has  the  authority  to  dispose 
of  excess  and  surplus  real  property  and 
facilities  located  at  a  closed  or  realigned 
installation.  However,  the  Department 
of  the  Army  must  still  prepare 
environmental  analyses  to  assess  the 
environmental  effects  of  disposal  and 
reuse  of  the  installation.  The  Army 
intends  to  prepare  an  EIS  to  assess  the 
environmental  and  socioeconomic 
effects  of  disposal  and  subsequent 
rescue  of  parcels  of  PUDA.  Development 
of  the  potential  alternative  reuses  of  the 
disposed  property  will  be  made  in 
conjunction  with  the  local  community, 
the  Office  of  Economic  Adjustment,  and 
the  Army.  As  required  by  the  National 
Environmental  Policy  Act  (NEPA),  the 
Army  will  also  analyze  the  "no  action" 
alternative  which  identifies  impacts  of 
leaving  the  installation  in  caretaker 
status.  This  analysis  will  include  the 
direct,  indirect,  and  cumulative  efi^ects 
of  disposal  and  reuse  of  PUDA. 

The  public  will  have  an  opportunity 
to  comment  on  the  disposal  and  reuse 
of  PUDA  before  any  action  is  taken. 
Comments  received  as  a  result  of  this 
notice  will  be  used  to  assist  the  Army 
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in  identifying  potential  impacts  to  the 
quality  of  the  human  environment. 
Individuals  or  organizations  may 
participate  in  the  scoping  process  by 
wTitten  comment  or  by  attending  a 
public  hearing. 

DATES:  A  scoping  meeting  will  be  held 
in  the  vicinity  of  PUDA  on  or  before 
March  11. 1994. 

ADDRESSES:  Written  comments  or 
questions  regarding  this  notice  may  be 
sent  to  the  following  address:  Ms. 
Shirley  Bamett.  HQ  U.S.  Army  Materiel 
Command,  ATTN:  AMCSO.  5001 
Ei.senhower  Avenue,  Alexandria.  VA 
22333-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Verbal  comments  or  questions  regarding 
this  notice  may  be  directed  to  Ms. 
Shirley  Bamett  at  (703)  274-8155. 

Dated:  January  28,  1994. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary- of  the  Army 
(Environmental,  Safety  fr  Occupation  Health) 
OASA  (IL&E). 
[FR  Doc.  94-2918  Filed  2-8-94:  8:45  am! 

BILLING  COCE  3710-OS-M 


Departn>ent  of  the  Navy 

Planning  and  Steering  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
use.  App.  21.  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  on  February  23, 
1994,  from  9:00  a.m.  to  3:30  p.m.,  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria.  Virginia.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN 
security.  The  entire  agenda  will  consist 
of  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  all 
sessions  of  the  meeting  shall  be  closed 
to  the  public  because  they  concern 
matters  listed  in  552b(c)(l)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact;  LCDR  D.B.DC 
20350,  Telephone  Number:  (703)  693- 
7248. 

Dated:  January  31. 1994. 
Michael  P.  Rummel, 

LCDR.  JAGC.  USN.  Federal  Hegister  Liaison 
Officer. 

IFR  Doc.  94-29S0  Filed  2-8-94;  8:45  am) 
eiLLJNC  CODE  Stlfr-AE-f 


DEPARTMENT  OF  ENERGY 


Availability  of  a  Revised  Draft 
Environmental  Assessment  of  the 
Urgent-Relief  Acceptance  of  Foreign 
Research  Reactor  Spent  Fuel 

AGENCY:  United  States  Department  of 

Energy. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4321  et  seq..  the  Council  on 
Environmental  Quality  regulations 
implementing  the  National 
Environmental  Policy  Act,  40  CFR  1500 
et  seq.,  and  the  United  States 
Department  of  Energy's  implementing 
procedures,  10  CFR  part  1021,  the 
Department  of  Energy  has  prepared  a 
revised  draft  Environmental  Assessment 
(DOE/EA-0912)  to  evaluate  the 
potential  environmental  impacts  of  the 
proposed  urgent-relief  acceptance  of 
foreign  research  reactor  spent  fuel 
containing  uranium  enriched  in  the 
United  States. 

DATES:  The  revised  draft  Environmental 
Assessment  is  available  to  the  general 
public,  and  has  been  distributed  to 
individuals  known  to  be  interested  in 
the  proposal.  Written  comments 
received  on  or  before  March  7. 1994. 
will  be  considered  in  the 
decisionmaking  process  and,  if 
appropriate,  in  preparing  the  final 
Environmental  Assessment.  Written 
comments  received  after  March  7. 1994. 
will  be  considered  to  the  extent 
practicable.  Written  comments  should 
be  sent  to  Mr.  Charles  Head  at  the 
address  listed  below. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Persons  requesting  additional 
information  regarding  this  proposed 
action  or  desiring  a  copy  of  the  revised 
draft  Environmental  Assessment  should 
contact: 

Mr.  Charles  Head.  Office  of  Spent  Fuel 
Management.  Office  of  Environmental 
Restoration  and  Waste  Management.  U.S. 
Department  of  Energy  (Mail  Stop  EM-37). 
1000  Indci>endenc8  Avenue.  SW. 
Washington.  DC  20585.  (202)  586-0200. 

Copies  of  the  revised  draft 
Environmental  Assessment  are  available 
for  public  review  at  tlie  following 
Department  of  Energy  reading  rooms: 

U.S.  Department  of  Energy.  Freedom  of 
Information  Reading  Room,  Forrestal 
Building,  room  lE-190. 1000 
Independence  Avenue.  SW..  Washington. 
DC  20585. 

U.S.  Department  of  Energy.  Public  Reading 
Room,  Gregg  Graniteville  Library.  171 
University  Parkway.  Aiken.  SC  29801. 

For  general  information  regarding  the 
Department  of  Energy  National 


EnvironmentaJ  Policy  Act  process, 
please  contact: 

Ms.  Carol  M.  Borgstrom,  Office  of  National 
Environmental  Policy  Act  Oversight.  U.S. 
Department  of  Energy.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585,  (202) 
586-4600  or  (BOO)  472-2756. 

SUPPLEMENTARY  INFORMATION:  In  October 
1993.  the  Department  of  Energy 
distributed  for  comment  a  draft 
Environmental  Assessment  which 
evaluated  the  proposed  urgent-relief 
acceptance  of  up  to  700  elements  of 
foreign  research  reactor  spent  fuel 
containing  uranium  enriched  in  the 
United  States.  The  Department 
proposed  to  transport  that  spent  fuel  to 
the  United  States  as  part  of  an  effort  to 
minimize  the  use  of  highly  enriched 
uranium  in  civil  programs  worldwide. 
This  reduces  the  risk  of  theft  or 
diversion  of  this  material  for  use  in 
developing  nuclear  weapons.  The 
urgency  of  that  proposed  action  arose 
from  the  need  to  ensure  that  countries 
currently  possessing  tliis  spent  fuel 
continue  to  support  the  nonproliferation 
initiatives  of  the  United  States 
embodied  in  the  Reduced  Enrichment 
for  Research  and  Test  Reactors  Program 
until  an  Environmental  Impact 
Statement  could  be  completed  on  tlie 
proposed  policy  to  accept  up  to  15.000 
spent  fuel  elements  from  foreign 
research  reactors  for  up  to  fifteen  years 

It  was  apparent  from  the  comments 
that  the  Department  received  in 
response  to  the  October  1993  draft 
Environmental  Assessment  that  many 
people  did  not  agree  that  there  is  a  need 
for  the  United  States  to  accept  this  spent 
fuel.  Others  expressed  concerns 
regarding  DOE's  plans  for  implementing 
the  proposed  action. 

Recently  completed  visits  by  teams  of 
experts  from  the  United  States  to  foreign 
research  reactors  in  Europe  and 
Australia,  while  altering  some  details  of 
the  Department's  proposal  for  urgent- 
relief  acceptance,  have  confirmed  the 
near-term  need  for  the  acceptance  of  a 
limited  number  of  foreign  research 
reactor  spent  fuel  elements  until  the 
Environmental  Impact  Statement  has 
been  completed.  A  Notice  of  Intent 
announcing  the  Department's  plans  for 
preparation  of  this  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  October  21. 1993. 
and  nine  public  scoping  meetings  were 
held  during  November  and  December 
1993. 

A  revised  draft  Environmental 
Assessment,  which  includes  revisions 
made  in  response  to  comments  received 
on  the  October  1993  draft,  has  now  been 
prepared  and  is  available  for  public 
review  and  comment.  The  proposed 
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action  is  to  accept  a  limited  Dumber  of 
highly  enriched  uranium  spent  fuel 
elements  which  would  be  shipped  by 
sea  to  any  one  of  seven  ports  (Newport 
News,  Norfolk,  or  Portsmouth,  Virginia; 
Charleston,  South  Carolina; 
Wilmington,  North  Carolina;  Savannah, 
Georgia;  and  Jacksonville,  Florida)  and 
then  by  truck  to  the  Department's 
Savannah  River  Site  near  Aiken,  South 
Carolina,  for  interim  storage. 

The  revised  draft  Environmental 
Assessment  notes  that  failure  to  accept 
any  spent  fuel  would  have  serious 
negative  impacts  on  the  Reduced 
Enrichment  for  Research  and  Test 
Reactors  Program  and  the  attendant 
United  States  policy  to  minimize  the 
civil  use  of  highly  enriched  uranium. 
The  Reduced  Enrichment  for  Research 
and  Test  Reactors  Program,  initiated  in 
1978  and  still  ongoing,  is  aimed  at 
reducing  the  demand  for  highly 
enriched  uranium  by  developing  high 
density,  low  enriched  uranium  fuels 
which  are  not  directly  usable  in  nuclear 
weapons,  to  replace  the  highly  enriched 
uranium  fuels  used  in  both  domestic 
and  foreign  research  reactors.  Although 
the  countries  from  which  the 
Department  is  considering  accepting 
spent  fuel  are  not  themselves  countries 
of  nuclear  proliferation  concern,  these 
countries  export  research  reactors  and 
fuel  to  developing  countries  and  have 
participated  in  the  Reduced  Enrichment 
for  Research  and  Test  Reactors  program. 
This  program  has  been  responsible  for 
gaining  worldwide  acceptance  of  low 
enriched  uranium  fuels  for  research 
reactors,  thus  promoting  important 
nonproliferation  interests. 

Tiie  Department  of  Energy  invites 
those  interested  in  the  proposed  urgent- 
rulif  f  ac-ceptance  of  a  limited  number  of 
spent  fuel  elements  from  foreign 
research  reactors  to  review  the  revised 
draft  Environmental  Assessment  and  to 
provide  comments.  Comments 
postmarked  by  March  7, 1994,  will 
receive  full  consideration  in  tlie 
decisionmaking  process.  Comments 
postmarked  after  that  dale  will  be 
considered  to  the  extent  practicable. 

Issued  at  Washington.  EXZ.  this  February  4. 
1994. 

Tara  O'Took, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 
IFR  Doc.  94-3096  Filed  2-8-94;  8:45  am] 

BILLING  CODE  6«50-01-P 


Financial  Assistance:  State  of  Idaho, 
Grant 

agency:  U.S.  Department  of  Energy 
(DOE). 


ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7,  it  intends  to  award  a  new  start 
Grant  Number  DE-FG07-94ID13290  to 
the  State  of  Idaho.  The  proposed  grant 
will  fund  new  business  development 
activities  by  the  State  of  Idaho.  The 
Federal  Domestic  Catalog  Number  is 
81.104. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  L.  Sandwina,  U.S.  Department  of 
Energy,  Idaho  Operations  Office.  785 
EXDE  Place.  MS  1221,  Idaho  Falls,  Idaho 
83401-1562.  (208)  526-8698. 

SUPPLEMENTARY  INFORMATION:  The 
Statutory  authorities  for  the  proposed 
award  are  42  U.S.C.  2011  et  seq..  Atomic 
Energy  Act  of  1954  as  amended  and 
Public  Law  95-^1,  Department  of 
Energy  Organization  Act.  The  proposed 
award  meets  the  criteria  for  "non- 
competitive" financial  assistance  as  set 
forth  in  10  CFR600.7(b)(2)(i)(c).  The 
applicant  represents  a  unit  of 
government  and  the  activity  to  be 
supported  is  related  to  |>erformance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity.  The  award  of  this  grant  was 
authorized  by  the  Secretary  in  the 
signing  of  the  Settlement  Agreement  to 
end  the  ongoing  litigation  over  the 
acx.eptance  and  storage  of  spend  nuclear 
fuel  at  the  INEL.  The  grant  provided 
funding  to  the  State  of  Idaho  to  support 
regional  economic  development,  such  as 
technology  transfer,  worker  training  and 
enhanced  training,  and  local  business 
development.  The  grant  will  cover  these 
activities  for  an  indetermined  period 
and  will  be  funded  at  a  level  of 
5500,000  for  the  initial  period  and  in 
such  amounts  as  are  agreeable  to  the 
State  and  DOE  thereafter. 

Issued  Januarj'  26. 1994. 
David  W.  NeMnam, 
Acting  Director.  Procurement  Sen-ices 
Division. 
jFR  Doc.  94-2965  Filed  2-8-94;  8:45  am] 

BILUNQ  CODE  e4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-125-000.  et  al.] 

Western  Resources,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  1.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Western  Kesoaires,  Inc.  Kansas  Gas 
and  Electric  Company 

[Docket  No.  ER94-125-0001 

Take  notice  that  on  January  25.  1994. 
Western  Resources.  Inc.  (WW)  tendered 
for  filing  an  amendment  to  its  Novembei 
4.  1993.  filing  in  this  docket.  The  filing 
provides  supporting  workpapers  for  the 
Interconnection  Agreement  between 
WKI  and  the  Kansas  City.  Kansas,  Board 
of  Public  Utilities  (KCBPU). 

Copies  of  the  filing  were  served  on  the 
KCBPU  and  the  Kansas  Corporation 
Commission. 

Comment  date:  February  15. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Portland  General  Electric  Company 

(Docket  No.  ER94-138-0001 

Take  notice  that  on  December  27, 
1993.  Portland  General  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

[Docket  No.  ER94-'194-O00l 

Take  notice  that  on  January  25.  1994. 
Western  Resources.  Inc.  (WRI)  tendered 
for  filing  an  amendment  to  its  November 
30.  1993.  filing  in  this  docket.  The  filing 
provides  workpapers  which  define  and 
explain  the  formulae  under  which  WRI 
calculates  billings  to  the  co-owners  of 
the  Jeffrey  Energy  Center  for 
transmission  and  dispatch  services. 

Copies  of  the  filing  were  served  on 
Missouri  Public  Service,  WestPlains 
Energy.  UtiliCorp  United  Inc..  and  the 
Kansas  Corporation  Commission. 

Comment  date:  February  15. 1994.  ii 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  WestPlains  Energy,  a  division  of 
UtiliCorp  United.  Inc. 

(Docket  No.  ER94-283-0001 

Take  notice  that  on  January  13,  1994 
WestPlains  Energy,  a  division  of 
UtiliCorp  United.'inc.  (WestPlains) 
tendered  for  filing  a  Certificate  of 
Concurrence  in  tJie  Western  Systems 
Coordinating  Council  Agreement  which 
was  filed  by  PacifiCorp  on  December  17. 
1993  in  Docket  No.  ER94-283. 

A  copy  of  the  filing  was  served  on 
PacifiCorp,  the  Kansas  Corporation 
Commission  and  the  Pubhc  Utilities 
Commission  of  the  State  of  Colorado. 

Comment  date:  February  15. 1994.  in 
accx)rdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Oklahoma  Gas  and  Electric  Company    8.  Arizona  Public  Service  Company 


(Docket  No.  ER94-909-000I 

Take  notice  that  on  January  18,  1994, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  revised 
Electric  Service  Agreements  for  two  of 
its  wholesale  municipal  customers 
which  are  served  under  OG&E's  WM-1 
Firm  Power  Rate  Schedule  which  is  part 
of  CXi&E's  FERC  Electric  Tariff  1st 
Revised  Volume  No.  1. 

Copies  of  this  filing  have  been  sent  to 
the  affected  customers,  the  Oklahoma 
Corporation  Commission,  and  the 
Arkansas  Public  Service  Commission. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER94-91(M)00I 

Take  notice  that  on  January  18, 1994, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  Modification 
9  to  the  San  Juan  Project  Operating 
Agreement  (Operating  Agreement). 
Under  Modification  9  to  the  Operating 
Agreement,  PNM  and  Tucson  Electric 
Power  Company  (TEP)  have  made 
certain  modifications  to  the  allocation  of 
expenses  inciured  jn  operating  the  San 
Juan  Project  to  reflect  the  intended 
ownership  sale  of  a  portion  of  San  Juan 
Unit  4  to  Utah  Associated  Municipal 
Power  Systems  (UAMPS). 

PNM  requests  an  effective  date  for 
Modification  9  to  coincide  with  the 
closing  of  the  ownership  sale  from  PNM 
to  UAMPS,  presently  anticipated  to  be 
no  later  than  June  1, 1994. 

Copies  of  the  filing  have  been  served 
upon  TEP,  UAMPS  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Portland  General  Electric  Company 

(Docket  No.  ER94-924-0001 

Take  notice  that  on  January  24, 1994, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  Operation 
and  Maintenance  Agreement 
(Agreement)  Between  Portland  General 
Electric  Company  and  Eugene  Water 
and  Electric  Board,  Regarding  the  Stone 
Creek  Hydroelectric  Project.  PGE 
respectfully  requests  that,  imder  the 
provisions  of  18  CFR  35.11,  the 
Commission  grant  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Agreement  to  become  effective  as  of 
January  24, 1994. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  No.  ER94-92S-O0O1 

Take  notice  that  on  January  24,  1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Amendment  No.  2 
(Amendment)  to  Service  Schedule  Q  of 
the  Power  Coordination  Agreement 
Between  APS  and  the  Salt  River  Project 
Agricultural  Improvement  and  Power 
District  (SRP)  (APS-FPC  Rate  Schedule 
No.  3). 

The  Amendment  conforms  the 
liability  provisions  of  Service  Schedule 
Q  to  the  liability  provisions  of  other 
Service  Schedules  of  the  Power 
Coordination  Agreement.  The 
Amendment  does  not  provide  for  any 
changes  to  rates  or  charges  under 
Service  Schedule  Q. 

Copies  of  this  filing  have  been  served 
upon  SRP  and  the  Arizona  Corporation 
Commission. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

(Docket  No.  ER94-92&-O001 

Take  notice  that  on  January  24. 1994, 
Idaho  Power  Company  (IPC)  Ijandered 
for  filing  a  Service  Agreement  between 
Cowitz  County  Public  Utility  District 
and  Idaho  Power  Company  under  Idaho 
Power's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  1  dated  January  13, 
1994. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consimiers  Power  Company 

[Docket  No.  ER94-929-0001 

Take  notice  that  on  January  24, 1994, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing 
Amendment  No.  1  to  the  Coordinated 
Operating  Agreement  between 
Consumers,  the  Michigan  Public  Power 
Agency  and  Wolverine  Power  Supply 
Cooperative,  Inc.  which  became 
effective  on  August  1,  1992  and  has 
been  designated  as  Consumers  Rate 
Schedule  FERC  No.  67. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consumers  Power  Company 

(Docket  No.  ER94-930-0001 

Take  notice  that  on  January  24,  1994, 
Consumers  Power  Company 
(Consumers)  tendered  for  re-filing  the 
Delhi  Interconnection  Facilities 
Agreement  with  the  Qty  of  Lansing,  and 
the  Redwood,  Alba,  Hersey,  Grand 
Traverse,  Airport,  Pere  Marquette  and 
Blendon  Interconnection  Facilities 
Agreements  with  Wolverine  Power 


Supply  Cooperative,  Inc.  All  such  re- 
filings are  made  to  correct  their 
inadvertent  designation  as  terminated 
rate  schedules  in  Docket  No.  ER92-753- 
000  by  the  Commission's  order  issued  in 
September,  1992. 

Comment  date:  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PowerNet  G.P. 

(Docket  No.  ER94-931-000I 

Take  notice  that  on  January  24,  1994, 
PowerNet  G.P.  (PowerNet),  tendered  for 
filing  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  a  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
Schedule  No.  1,  to  be  effective  on  March 
24,  1994. 

PowerNet  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  PowerNet  purchases  power, 
including  capacity  and  related  services 
from  electricbtilities,  qualifying 
facilities  and  independent  power 
producers,  and  resells  such  power  to 
other  purchasers,  PowerNet  will  be 
functioning  as  a  marketer.  In  PowerNet 's 
marketing  transactions,  PowerNet 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  All  sales 
will  be  at  arms-length,  and  no  sales  will 
be  to  affiliated  entities.  In  transactions 
where  PowerNet  does  not  take  title  to 
electric  power  and/or  energy,  PowerNet 
will  be  limited  to  the  role  of  a  broker 
and  charge  a  fee  for  its  services. 
PowerNet  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  PowerNet  does  not  currently 
have  or  contemplate  acquiring  title  to 
any  electric  power  transmission 
facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  February  15, 1994,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Maine  Power  Company 

(Docket  No.  ER94-932-0001 

Take  notice  that  on  January  25,  1994. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  the  Service 
Agreement  entered  into  with  Maine 
Public  Service  Company  pursuant  to 
CMP's  Power  Sales  Tariff. 

CMP  has  served  a  copy  of  the  filing 
on  the  affected  customer  and  on  the 
Maine  Public  Utilities  Commission. 
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Comment  date;  February  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  eiui  of  this  notice. 

14.  Appalachian  Power  Company 

IDocket  No.  ER94-933-000) 

Take  notice  that  on  January  26.  1994. 
Appalachian  Power  Company  (APCo). 
tendered  for  filing  with  the  Commission 
a  December  13, 1993  Addendum  to  the 
existing  Electric  Service  Agreement 
between  APCo  and  Elk  Power  Company 
(Elk  Power),  which  increases  APCo's 
maximum  capacity  commitment  to  Elk 
Power  from  3^00  kW  to  3,500  kW. 

APCo  proposes  an  effective  date  of 
April  1,  1994.  and  states  that  a  copy  of 
Its  Filing  was  sen'ed  on  the  affected 
customer  and  the  Public  Service 
Commission  of  West  Virginia. 

Comment  date:  February  15. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  UtiliCorp  United  Inc. 

[Docket  No.  ES94-1 3-000) 

Take  notice  that  on  January  21.  1994. 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
an  appUcation  under  §  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  corporate  guaranties  in  support 
of  Secured  Debentures  in  an  amount  of 
up  to  and  including  $40  million 
(Canadian)  to  be  issued  in  one  or  more 
series  by  West  Kootenay  Power.  Lt. 
(WKP)  at  some  time  before  December 
31.  1995.  Also,  UtiliCorp  requests 
exemption  from  the  Commission  "s 
competitive  bidding  and  negotiated 
placement  regulations.  WKP  is  a 
whollv-owned  subsidiary  of  UtiliCorp 
British  Columbia  Ltd..  which  in  turn  is 
a  wholly  owned  subsidiary  of  UtiliCorp. 

Comment  date:  February  22. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Company 

IDocket  No.  ER94-934-0001 

Take  notice  that  on  January  26. 1P94, 
New  England  Power  Company  (NEP), 
tendered  for  filing  supplements  to  its 
service  agreement  with  Central  Vermont 
Public  Service  under  NEP's  FERC 
Electric  Tariff.  Original  Volume  No.  3. 

Comment  date:  February  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wiping  to  become  a  party 
must  file  a  motion  to  irrtervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-2929  Filed  2-6-94;  8:45  ami 

BILLING  CO0€  tT\7-0%-t> 


Alaska  Aquaculture,  Inc.;  AvaUat>llity 
of  Environmental  Assessment 

[Project  Ho.  10773-011  AUska] 

February  3,  1994 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licen.sing  (OHL) 
has  reviewed  an  application  to  amend 
the  licenses  for  the  Burnett  River 
Hatcherj'  Project.  The  amendment 
would  change  project  features  as 
follows:  (1)  Reroute  the  project's 
penstock.  (2)  change  the  elevation 
datum.  (3)  remove  the  existing 
powerhouse  and  build  the  authorized 
powerhouse  at  a  different  location,  and 
(4)  reduce  the  installed  capacity  from 
330  to  280  kilowatts.  This  project  is 
located  on  the  Burnett  River  on  Etolin 
Island  along  the  southeast  coast  of 
Alaska.  The  staff  of  DHL's  Division  of 
Project  Compliance  and  Administration 
prepared  an  Environmental  Assessment 
(EA)  for  the  application.  In  the  EA.  staff 
concludes  that  approval  of  the  proposed 
amendment  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  equality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  330a,  of  the  Commission's 
offices  at  941  North  Capitol  Street  NE., 
Washington.  DC  20426. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-2896  Filed  2-8-^4:  8:45  ami 
BILUMG  COOf  «n7-01-ll 


[Docket  No.  TM94-2-31-001  and  RP94-83- 
001J 

Arkia  Energy  Resources  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Februar>'  3,  1994. 

Take  notice  that  on  January  27, 1994, 
ArkIa  Energy  Resources  Company  (AER) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
the  following  tariff  sheets,  u-ith  an 
effective  date  of  Januat)'  1.  1994: 

Second  R€vwed  Sheet  No.  4 
Second  Revised  Sheet  No.  4.1 
Second  Revised  Sheet  No.  4.3 

AER  states  that  the  revised  tariff 
sheets  are  being  filed  in  accordance 
with  the  conditions  set  forth  in  the 
Commission's  letter  order  issued  on 
Januar\'  12, 1994,  in  Docket  Nos.  TM94- 
2-31-000  and  RP94-83-000. 

AER  states  that  copies  of  tfie  filing 
have  been  mailed  to  each  of  AER's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.NE.. 
Washington,  DC  20426,  in  accordance 
\vith  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  public  reference  room. 
Lois  D.  Cashell, 
Secretan: 
(FR  Doc.  94-2900  Filed  2-R-94.  8:45  ami 

BILUNG  COOE  671 7-0 1 -M 


[Docket  Ho.  BP91-174-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Senfti-Annuai 
Transporter's  Use  Report 

Ffibruarj-  3. 1994. 

Take  notice  that  on  January  31.  1994, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  with  the 
Federal  Energy  Regulatory  Commission 
its  Semi-Annual  Transporter's  Use 
Report. 

Great  Lakes  states  that  the  purpose  of 
its  filing  is  to  comply  with  Section  1(f) 
of  Article  VTII  of  Rate  Schedule  T-4  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2  and  Section  4.3  of  Rate  Schedules 
FT  and  IT  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  Great  Lakes 


6012 


Federal  Register  /  Vol.  59,  No.  27  /  Wednesday,  February  9.  1994  /  Notices 


further  states  that  the  above-described 
tariff  provisions  require  Great  Lakes  to 
file,  each  January  31  and  July  31, 
workpapers  setting  forth  the 
calculations  of  the  monthly 
Transporter's  Use  percentages 
applicable  during  each  month  of  the 
immediately  preceding  six-month 
I>eriod. 

Great  Lakes  states  that  a  copy  of  its 
filing  was  posted  and  that  copies  thereof 
were  served  on  each  of  its  customers, 
the  Public  Service  Commissions  of  the 
States  of  Minnesota,  Wisconsin  and 
Michigan,  and  on  all  remaining  parties 
listed  on  the  service  list  maintained  by 
the  Commission's  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-2901  Filed  2-8-94;  8:45  am] 

BILUMO  COOC  «717-01-M 


[Docket  No.  RP91 -143-256] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Revenue  Sharing  Report 

February'  3. 1994. 

Take  notice  that  on  January  26,  1994, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  Interruptible/Overrun 
(I/O)  Revenue  Sharing  Report  in 
accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24, 1992,  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 
000,  et  al. 


Great  Lakes  states  that  this  report 
reflects  application  of  the  revenue 
sharing  mechanism  and  remittances 
made  to  firm  shippers  for  I/O  revenue 
collected  for  the  November  1. 1992 
through  October  31,  1993  period,  in 
accordance  with  Article  FV  of  the 
Settlement.  Great  Lakes  further  states 
that  such  remittances,  totalUng 
$2,782,188,  were  made  to  Great  Lakes' 
firm  shippers  on  December  28,  1993. 
The  amounts  remitted  are  subject  to 
adjustment  at  a  future  date  in 
accordance  with  Articles  III  and  V  of  the 
Settlement  because  the  ratemaking 
methodology  resulting  from  the 
implementation  of  Opinion  Nos.  367, 
367-A,  368  and  368-A,  is  subject  to 
judicial  review  and  the  outcome  of  the 
current  proceeding  before  the  Presiding 
Administrative  Law  Judge. 

Great  Lakes  states  that  a  copy  of  its 
report  was  sent  to  the  Public  Service 
Commissions  of  the  States  of  Minnesota, 
Wisconsin  and  Michigan,  and  on  all 
remaining  parties  listed  on  the  ser\'ice 
list  maintained  by  the  Commission's 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  wdth  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  94-2903  Filed  2-8-94;  8:45  am] 

BILUNQ  CODE  6717-01-M 

[Docket  No.  CP92-184-007] 

Texas  Eastern  Transmission  Corp.; 
Amendment  and  Motion  to  Vacate 

February  3, 1994. 

Take  notice  that  on  January  27,  1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 


Houston,  Texas  77056-1642,  filed  in 
Docket  No.  CP92-184-007  pursuant  to 
Section  7(c)  to  amend  and  to  partially 
vacate  the  Commission's  order  issued 
July  16.  1993,  in  Docket  Nos.  CP92- 
184-000  et  al.  in  order  to  modify  the 
construction  program  associated  with 
the  Integrated  Transportation  Project 
(FTP)  and  to  make  corresponding 
adjustments  to  the  approved  initial  ITP 
rates,  all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  and  open 
to  public  inspection. 

It  is  indicated  that  on  July  16, 1993, 
the  Commission  issued  an  order 
approving  construction  and  operation  of 
incremental  facilities  on  Texas  Eastern's 
mainline  system  which  would  permit 
Texas  Eastern  to  render  part  284 
transportation  service  for  specific 
shippers.  Texas  Eastern  explains  that 
the  facihties  and  associated  services 
were  designated  as  the  Integrated 
Transportation  Project  (ITP).  The  order 
authorized  discrete  construction 
programs  for  1993  and  1994.  consistent 
with  Texas  Eastern's  plan  to  implement 
the  underlying  transportation  service  in 
two  stages:  111,000  Dekatherms  per  day 
Pthd)  to  commence  November  1,  1993, 
and  the  remaining  90,000  Dthd  to 
commence  November  1,  1994,  for  an 
aggregate  ITP  service  level  of  201,000 
Eithd.  Refiecting  the  staged  construction 
approved  for  FTP  facilities,  the  order 
also  authorized  an  incremental  rate  with 
a  built-in  step-up,  i.e.,  an  initial  rate 
effective  November  1, 1993,  based  on 
1993  FTP  construction,  with  a  step-up 
effective  November  1, 1994, 
incorporating  1994  FTP  construction 
costs. 

Texas  Eastern  states  that  because  of 
the  narrow  window  available  for  1993 
construction  and  changes  in  FTP 
customer  requirements,  it  has  been 
compelled  to  reschedule 
implementation  of  FTP  service.  As 
shown  below,  the  adjustments  include 
deferral  to  1994  and  1995  of  portions  of 
the  service  originally  scheduled  to  be 
initiated  in  1993  and  deferral  until  1995 
of  some  service  originally  scheduled  for 
implementation  in  1994.  While  there  is 
some  reallocation  of  FTP  service  among 
customers,  there  is  no  planned  change 
in  the  ultimate  total  level  of  FTP  service. 

I.  Timing  of  ITP  Service  Levels 
Underlying  July  16, 1993  Order 


ITP  shipper 

11/01/93 
Dthd  vol- 
umes 

11/01/94  Dthd  volumes 

Total  ITP 

service  Dthd 

volumes 

UGI 

40,000 

25,000 

40,000 

6,000 

0 

75,000 

0 

0 

40,000 

100,000 

40,000 

6,000 

PSE&G 

Delmarva 

PGW 
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ITP  shipper 

11/01/93 

Dthdvoi- 

umes 

11/01/94  Dthd  volumes 

Total  ITP 

service  Dthd 

volurrtes 

Yanked             - - 

0 

15.000 

15,000 

Total      

111,000 

90,164 

201,000 

n.  Revised  Allocations  and  Timing  for 
ITP  Implementation 


ITP  shipper 

11/01/93 
Dthd  vol- 
umes 

11/01/94 
Dthd  vol- 
umes 

11/01/95 
Dthd  vol- 
umes 

Cumulative 
Dttid  vol- 
umes 

UGI                     

20.000 

13,000 

0 

0 

0 

10,000 
47,000 
20,000 
6.000 
15.164 

10,000 

50,000 

10,000 

0 

0 

40,000 

PSE&G .' 

110,000 

Delmarva 

30,000 

PGW          

6,000 

Yankee  

15,164 

Total 

33.000 

98.164 

70,000 

201,164 

Texas  Eastern  asserts  that  the  ITP 
service  modifications  set  forth  above 
necessitate  changes  in  the  timing, 
configuration  and  extent  of  facility 
construction  required  to  support  ITP 
service  as  well  as  corresponding 
adjustments  in  the  initial  rates  for  ITP 
service.  Based  on  a  reevaluation  of  its 
FTP  facility  design  analysis,  Texas 
Eastern  has  determined  that  it  no  longer 
requires  approximately  8.92  miles  of 
authorized  pipeline  along  with  certain 
approved  compressor  modifications.  In 
addition.  Texas  Eastern  states  that  it 
will  require  a  total  of  11.02  miles  of  new 
pipeline  which  is  not  already 
authorized  while  deferring  some  of  the 
remaining  authorized  facilities.. 

In  order  to  conform  its  facility  and 
rate  authorizations  to  the  revised  ITP 
service  levels  and  implementation 
schedule,  Texas  Eastern  requests  the 
following  specific  authorizations: 

(1)  To  defer  construction  of  a  portion 
of  the  authorized  ITP  facilities  until 
1995; 

(2)  To  vacate  certificate  authorization 
as  it  relates  to  8.92  miles  of  authorized 
pipeline; 

(3)  To  construct,  install,  own.  and 
operate  an  additional  11.02  miles  of  36" 
pipeline  for  1995  ITP  service;  and 

(4)  To  charge  revised  section  7(c) 
initial  rates  for  1994  ITP  service  and 
new  initial  rates  for  1995  FTP  service. 

Texas  Eastern  states  that  it  has 
certificate  authority  under  the  July  16. 
1993,  order  to  construct  the  authorized 
facilities  necessary  to  provide  1994  ITP 
services.  Texas  Eastern  requests 
authorization  of  the  proposed  additional 
facilities  required  for  1995  FTP  service 
by  September  1. 1994.  Texas  Eastern 
states  that  it  will  not  install  any  of  the 
proposed  additional  facilities  or  the 


authorized  facilities  no  longer  required 
until  the  requested  authorizations  are 
granted.  Texas  Eastern  estimates  that  the 
capital  cost  of  the  proposed  additional 
facilities  in  $13,966,000  and  that  the 
revised  cost  of  all  1994  and  1995  ITP 
facilities  in  $100,724,000  and 
$91,987,000,  respectively.  Texas  Eastern 
proposes  the  following  revised  initial 
rate  for  1994  and  new  initial  rate  for 
1995  ITP  services. 


Rate  Per  Dth 

1994 

1995 

Demand  Rate  ... 

SI  9.974 

S21.078 

Texas  Eastern  states  that  the  subject 
amended  application  supersedes  other 
pending  TIT  applications.  Specifically, 
Texas  Eastern  states  that  it  will 
withdraw  its  applications  in  Docket 
Nos.  CP92-184-004  and  CP94-5-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  and  motion  to  vacate 
should  on  or  before  February  24.  1994. 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 


Rules.  Any  person  who  has  heretofore 

filed  need  not  file  again. 

Lois  D.  Cashell,' 

Secreiary. 

[FR  Doc.  94-2902  Filed  2-8-94;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  RP91^4-010] 

Trunkline  Gas  Co.;  Annual 
Reconciliation  Report 

Februarys.  1994. 

Take  notice  that  on  January  31.  1994, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  working  papers 
refiecting  its  second  annual  take-or-pay 
volumetric  surcharge  reconciliation. 

Trunkline  states  that  the  information 
is  submitted  pursuant  to  Article  II, 
Section  8  of  the  Stipulation  and 
Agreement  in  the  above-captioned 
proceeding  which  requires  Trunkline  to 
submit,  on  an  annual  basis,  a  report  of 
the  take-or-pay  volumetric  surcharge 
amounts  collected  from  its  customers. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all 
participants  in  the  proceeding  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  20426,  in  accordance  with 
Rule  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.211. 
All  such  protests  should  be  filed  on  or 
before  February  10,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-2897  Filed  2-8-94;  8:45  am| 

Bi4.LWG  COOT  c717-01-M 


[Docket  No.  RP92-122-002] 

Trunktine  LHG  Co.;  Annual 
ReconciJiation  Report 

Federal  3, 1994. 

Take  notice  that  on  January  31, 1994, 
Trankline  LNG  Company  (Trunkline 
LNG)  tendered  for  filing  wodung  papers 
reflecting  its  first  annual  reconciliation 
report. 

Trunkline  LNG  states  that  the 
information  is  submitted  pursuant  to 
Article  VIII,  section  4  of  the  Stipulation 
and  Agreement  in  the  above-captioned 
proceeding  which  requires  Trunkline 
LNG  to  submit,  on  an  annual  basis,  a 
report  of  the  cost  and  revenues  which 
result  from  the  operation  of  the  PLNG- 
2  tariff  dat^  1  June  26,  1987,  as  amended 
December  1,  1989. 

Trunkline  LNG  states  that  copies  of 
this  filing  have  been  served  on  all 
participants  in  the  proceeding  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  E)C  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  sucfi  protests  should  be 
filed  on  er  before  February  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casr.;..!, 
Secretary. 
IFR  Doc.  94-2898  Filed  2  8-94;  8:45  am] 

BJLUNG  COOE  5717-01-M 


[Docket  No.  RP94-48-004] 

Williston  Basin  Interstate  Pipeline  Co.; 
Complance  Filing 

February  3. 1994. 

Take  notice  that  on  January  27, 1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  submitted 
its  Compliance  Filing  pursuant  to  the 
Commission's  January  12,  1994,  "Order 
Terminating  Technical  Conference 
Proceedings,  Establishing  Hearings,  and 
Consolidating  Proceedings." 

Williston  Basin  states  that  in 
accordance  with  Ordering  Paragraph  (G) 
of  the  Commission's  Order,  a  listing  of 
the  cash  and  non-cash  pajrments  made 
to  Koch  Hydrocarbon  Company  (Koch) 
and  verification  of  payment  of  the 
settlement  amount  is  contained  in  the 
filing.  The  nature  of  the  non-cash 
payment  is  identified  in  the  Appendices 
to  the  "Settlement  and  Release  of 
Claims"  dated  August  11,  1993,  which 
document  was  also  included  in  the 
filing  and  is  to  be  treated  in  a 
confidential  manner  pursuant  to  Section 
388.112  of  the  Commission's 
Regulations.  The  relief  obtained  by 
Williston  Basin  in  exchange  for  the 
settlement  payment  is  delineated  in  the 
Settlement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  Lhe 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  ( 18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc  94-2899  Filed  2-8-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-6fr188;  FRL  4753-^ 

Notice  of  Receipt  of  Requests  to 
Vohintanfy  Cancel  Certain  Pesticide 
Registrations 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTtON:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
May  10, 1994,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATKDN  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703) 305-5761. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  51 
pesticide  products  registered  under 
section  3  or  24{c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  REGisiRATiot^iS  With  Pending  Requests  for  Cancellation 


Registration  No. 


000087-00008 

00023^-00015 

000400-003^ 

000400  AL-77-0007 


Product  Name 


Aerosect  contains  Pyrettvum 

Flotox  Garden  SuKur 

Flowable75 

Vitavax  Ftowable  Fungicide 


Chemtcat  Name 


Mineral  oil  -  includes  paraffin  ort  from  063503 

(Butylcaft)ityl>(6-pfDpylpiperonyl)  ettier  80%  and  related  compounds  20% 
Pyrethrins 

Sulfur 

Aliphatic  petroleum  hydrocarbons 

5,6-DifiydfO-2-fnethyl-1,4-oxatMirv3-carboxanalkle 
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Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name 

Chemical  Name 

000400  GA-78-0003 

Vitavax  Flowable  Fungicide 

5.6-Dihydro-2-methyl- 1 .4-oxathiin-3-carboxanaltde 

000400  GA-81-0021 

Vitavax-4G 

5,6-Dihydro-2-methy  1- 1 .4-oxathiin-3-caftxjxanalide 

000400  NC-77-0002 

Vitavax  Flowat>le  Fungicide 

5,6-Dihydro-2-methy  1- 1 ,4-oxathiin-3<artx)xanalide 

000400  NM-81-0020 

Vitavax  Flowable  Fungicide 

5,6-Dihydro-2-methy  1- 1 ,4-oxathiin-3-carboxanaltde 

000400  SC-77-0004 

Vitavax  Flowable  Fungicide 

5,6-Dihydro-2-methyl- 1 ,4-oxathiin-3-carboxanalide 

000400  TX-80-0012 

Vitavax-4G  Granular  Fungicide 

5,6-Dihydro-2-methyf-1 ,4-oxathiin-3-cart>oxanalide 

000400  VA-77-0002 

Vitavax  Flowable  Fungicide 

5,6-Dihydro-2-methyl-1,4-oxathiin-3-caftX)xanalide 

000432-00642 

Propoxur  Transparent  Emulsion  Spray  0.5% 

o-lsopropoxyphenyl  methylcarbamate 

000432-00643 

Propoxur  Transparent  Emulsion  Spray  1% 

o-lsopropoxyphenyl  mettiylcart)amate 

000432-00644 

Ultratec   Insecticide   witfi   Propoxur   Trans- 
parent Emulsion 

o-lsopropoxyphenyl  methylcartjamate 

000432-00650 

Propoxur  Transparent  Emulsion  Pressurized 
Spray  1% 

o-lsopropoxyphenyl  methyteartamate 

000432-00696 

Ultratec  Insecticide  with  Propoxur 

o-lsopropoxyphenyl  methytcartamate 

000475-00293 

Flying  Insect  Killer  Pressurized  Spray 

2-Methy  l-4-oxo-3-(2-propeny  l)-2-cyclop€nten- 1  -yi-d^nm  -2^  -dimethyl- 

W-Octyl  bicycloheptene  dicartxjximide 

Aliphatic  petroleum  hydrocartxjns 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  retated  compounds  20% 

000475-00319 

CAI  Dairy  Spray 

• 

W-Octyl  bicycloheptene  dicartoximide 

Aliphatic  petroleum  hydrocartwns 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

000475-00321 

Indoor  Fogger  VIII 

2-f^ethyl-4-oxo-3-(2-propenyl)-2-cyclopenten-1-y1-£>trans-2^-dJr'.c:hy! 
Aliphatic  petroleum  hydrocartwns 

{3-Ptienoxyphenyl)methyl          d<is          and         trarB'2,2-d.7r!ethyl-3-(2- 
methylpropenyl)cyclopro 

000475-00322 

CAI  Institutional  Insect  Killer 

AK)ctyl  bicycloheptene  dicarboximide 

Aliphatic  petroleum  hydrocarbons 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

000538-00059 

Quell  Lawn  Insect  Control 

o-lsopropoxyphenyl  methylcartamate 

000707-00102 

Dithane  M-45  Concentrate  Agricultural  Fun- 
gicide 

Zinc  ion  and  manganese  ethylenebisdithiocartamate.  coordrisfljon  product 

000802-00377 

Lilly/Miller  Alphaspra  800 

Potassium  1  -naphthaleneacetate 

000802-00378 

Miller's  Alphaspra  200 

Potassium  1  -naphthaleneacetate 

000802-00383 

Lilly/Miller  Holly  Dip 

Potassium  1  -naphthaleneacetate 

000875-00094 

Wyandotte     Multi-Chlor     D     Highly-Soluble 
Chlorine  Sanitiz 

Potassium  dichloro-s-triazinetnone 

000875-00098 

Steri-Chlor    D    Highly-Soluble    Chlorinated 
Sanitizer 

Potassium  dichloro-s-tnazinetnone 

000875-00149 

Oxford  522 

Sodium  dichloro-s-triazinetrione 

000875-00152 

Oxford  Chlor-Avait  Powdered  Chlorine  Sani- 
tizer 

Sodium  dichloroisocyanurate  dihydrate 

000875-00172 

Oxford  1202 

Sodium  dichloroisocyanurate  dihydrate 

002935-00451 

Grass  &  Weed  Killer 

Aliphatic  petroleum  hydrocartxjns 

003487-00022 

Eagles-7  Spra-Kill  with  Baygon 

o-lsopropoxyphenyl  methylcarbamate 
2,2-Dichlorovinyl  dimethyl  phosphate 

004758-00045 

VAPO  Total  Release  Aerosol 

o-lsopropoxyphenyl  methylcarbamate 
2.2-Dichlorovinyl  dimethyl  phosphate 

004758-00087 

Holiday  Insect  Bomb  with  Baygon 

o-lsopropoxyphenyl  methylcarbamate 
Aliphatk;  petroleum  hydrocarbons 

004758-00116 

Holiday  Automatic  Indoor  Fogger 

o-lsopropoxyphenyl  methylcarbamate 

W-Octyl  bicycloheptene  dicartxjximide 

(Butylcart)ityl){6-propylpiperonyl)  ether  60%  and  related  compounds  20% 

Pyrethrins 

2j2-Dichlorovinyl  dimethyl  phosphate 

004758-00139 

Holiday  Indoor  Foggei 

o-lsopropoxypnenyl  methylcarbamate 
NOctyl  bicycloheptene  dicartwximioe 

601& 
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Table  1.  —  Reg»strations  With  Pending  Requests  for  CANCELLAiroN— Continued 


Registration  No. 

Prortjjct  Name 

Chemical  Name 

- 

(Butylcart)ityO(6-propylptperoryl)  ether  80%  and  reteted  compounds  20% 

Pyrethnns 

2i-D«chlorovinyl  dimethyl  phosphate 

005481-00349 

AIco  House  and  Kennel  Fogger 

o-lsopropoxyphenyl  methylcaroamate 
2,2-Dlchlorovinyl  dimethyl  phosphate 

008590-00184 

Agway  Maiattiion  ULV  Concentrate  Insecti- 
cide 

O.O-Otmethyl  phosphorodithtoate  o(  diethyl  mercaptosucctraxe 

010182-00153 

Captan-SuMur  10-50  Dust 

Sulfur 

CIS- AATnchloromethytthto-4-cyclohexene- 1 ,2-dicartx)X4mide 

010182-00313 

OrthocKfe  Suttur  10-25  Dust 

Sulfur 

cJs-/V-Trichloromethylthio-4-cyclohex€ne-1 ,2-dicartx»Mmide 

010182-00314 

OrttiocJde  Sulfur  10-50  Dust 

Sulfur 

cis-A/-Tnchloromethytthio-4-cyclohexene- 1 .2-dicartx)ximK3e 

010827-00033 

Ind-Sol  80  Mosquito  Larvactde 

Aliphatic  petroleum  hydrocartxjns 

010882-00010 

Chem-Cide  Insect  Spray 

Aliphatic  petroleum  hydrocartx>ns 
{1-Cyclohexene-1,2-dicart)oximido)methyl                        2,2-dimethyl-3-(2- 

methylpropenyl)cycloprop 
(5-Ben2yl-3-furyl)methyl                                                    2,2-dimethyl-3-(2- 

methylpropenyl)cyclopropanecart>oxylate 

011715-00103 

Better  WofW  Automatic  Fcgger 

o-lsopropoxyphenyl  methylcartjamate 
2.2-Dichlorovinyl  dimethyl  phosphate 

011715-00105 

Speer     Vapona    wittv    Baygon     One-Shot 
Fogger 

olsopropoxyphenyl  methylcartjamate 
2,2-Dtchlorovinyl  dimethyl  phosphate 

011715-00140 

Fusillade  IrKkxx  Fogger  (with  Propoxur) 

o-lsopropoxyphenyl  methylca-tjamafe 

WOctyl  t)icycloheptene  dicartjoximide 

{Butylcarbityl)(6-propylpiperonyl)  ether  80^^  and  related  compounas  2u-/o 

Pyrethnns 

017816-20003 

Sodium  Hypochlorite 

Sodium  hypochlorite 

0282S3-00023 

Unicom  Rid  RTU 

0,0-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate             ' 

037425-00005 

Adams  Anti-Crawl 

O-lsopropoxyphenyl  methylcartiamafe 

^Octyl  bicycloheptene  rticartxjximide 

(Butylcart)ityl)(6-propytpiperonyl)  ether  8Q°/i>  and  related  compoupds  20% 

Pyrethnns 

052466-00014 

Kennel  Spray- TPC 

Aromatic  petroleum  derivative  solvent 

0,0-Diethyl  0-(3,5.6-trichloro-2-pyridyl)phosphorothioate 

Aliphatic  petroleum  hydrocarbons 

053719-00002 

Bengal  Flea  Killer 

2-Vethyl-4-oxo-3-(2-propenyl>-2-cyclopenten-l -y!  *trans-2,2-dimethyl- 

AWDctyl  bic^-cloheptene  dicartx)ximide 

0,0-Diethyl  0-(3,5.6-tnchloro-2-pyridyl)phosphcrothioate 

Aliphatic  petroleum  hydrocarbons 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 

000087 
000239 
000400 
000432 
000475 
000538 
000707 
000802 


Company  Name  and  Address 


Pennsylvania  Erigineering  Co,  1119-21  N.  Howard  St,  Philadelphia.  PA  19123. 

The  Solaris  Group,  A  Div  of  The  Ag  Div  of  Monsanto  Co.,  Box  5008.  San  Ramon.  CA  54583. 

Uniroyal  Chemical  Co  Inc.,  74  Afroty  Rd,  Bettiany.  CT  06524. 

Roussel  UCLAF  Corp..  95  Chestnut  Ridge  Rd,  Montvale,  NJ  07645. 

Reckjtt  &  Coleman  Household  Products,  1655  Vailey  Rd,  Wayne,  NJ  07474. 

O.M.  Scott  &  Sons  Co,  14111  Scottslawn  Rd,  Marysville,  OH  43041. 

P-'^m  &  Haas  Co.,  Agn.  Chemicals  Registration  &  Regulator,  Independence  Mall  W..  Philadelphia,  PA  19i05. 

Cr^is  H.  Lilly  Co.,  7737  N.E.  Killingsworth.  Portland.  OR  97218. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 

Conv 

pany  No. 


Company  Name  and  Address 


000875 
002935 
003487 
004758 
005481 
008590 
010182 
010827 
010882 
011715 
017816 
028293 
037425 
052466 
053719 


Diversey  Corp.,  12025  Tech  Center  Dr.,  Livonia,  Ml  48150. 

Wilbur  Ellis  Co.,  191  W.  Shaw  Ave..  Fresno,  CA  93704. 

Bacon  Products  Co.  Inc.,  Box  22187,  Chattanooga,  TN  37422. 

Pet  Chemicals,  4242  BF  Goodnch  Blvd..  Box  18993,  Memphis,  TN  38181. 

Amvac  Chemical  Corp.,  4100  E.  Washington  Blvd,  Los  Angeles,  CA  90023. 

Agway  Inc.,  c/o  Universal  Cooperatives  Inc..  Box  460,  Minneapolis.  MN  55440. 

Zeneca  Inc.,  Zeneca  Ag  Products,  New  Murphy  Rd.  &  Concord  Pike,  Box  751,  Wilmington,  DE  19897. 

Chemical  Speaaltes  Inc.,  P.  O.  Box  312,  San  Marcos,  TX  76656. 

CherrvPower,  15  Wing  Drive,  Cedar  Knolls,  NJ  07927. 

Speer  Products  Inc.,  Box  18993.  Memphis.  TN  38181. 

Gully  Pool  Service  &  Supply  Inc.,  2757  Fowler  St.,  Ft  Myers,  FL  33901. 

Unicom  Labs  &  Phaeton  Corp.,  1000  1 18th  Ave.  N,  St.  Petersburg,  FL  33716. 

Smrthkline  Beecham  Animal  Health.  1600  Paoli  Pike,  West  Chester,  PA  19380. 

Horse  Health  Products,  Inc..  c/o  Pitman-Moore  Inc.,  1201  Douglas  Ave.,  Kansas  City.  KS  56103. 

Bengal  Chemical,  Inc.,  P.O.  Box  40487.  Baton  Rouge.  LA  70835. 


HI.  Procedures  for  Withdrawal  of 
Request 

Rogistrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
svich  withdrawal  in  writing  to  Janiies  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  Mtiy  10,  1994.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
r.otice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  reqiic;*  must  also  include  a 
conimitment  to  p;;y  any  reregistration 
teps  due,  and  to  fulfill  any  applicable 
r.n.satisfied  data  requirements. 

I\'.  Pro\'isions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  affer  the  date  the 
cancellation  request  was  received.  This 
policy  ie  in  accordance  with  the 
.Agency's  statement  of  poUcy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26.  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-spvecific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 


Existing  stocks  are  tho.se  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
thev  are  exhau.sted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
c;a.ses  when  more  stringent  restrictions 
on  sale,  distribution,  or  u.se  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  tiie  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pe.sts.  Product  registrations. 

Datnd;  lanuary  26, 1994. 

Douglas  D.  Campt, 

DirtfCior.  Office  ofPesiicidc  Proj^rarrs. 
|FR  Vk>c.  94-2972  Filed  2-8-94:  fi:45  am) 

BILLING  C00€  6M0-a&-F 


[PF-689;  FRL-4753-1] 

Nor-Am  Chemical  Co.;  Notice  of  Filing 
of  Request  for  a  Permanent  Tolerance 
for  Clofentezlne 

AGENCY:  Environmental  Protection 
Aj^oncy  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  Nor- 
Am  (Chemical  Co.  a  request  for 
permanent  tolerances  for  clofentezlne  in 
or  on  peaches,  nectarines,  almonds, 
unlnjts,  apricots,  and  cherries. 
ADORESSES:  By  mail  submit  written 
comments,  identified  by  the  document 
control  number  IPF-5891,  to:  Public 
Response  and  Prop,ram  Resources 
Branch,  Field  Operations  Division 
(750fiC),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128. 
CM  #2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  and  any 
(,onnnent(<;)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  Iw  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  wTitten  comments  will  be  available 
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for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  &om  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOfl  FURTHER  INFORMA'HOM  CONTACT:  By 
mail:  Dennis  Edwards,  Jr.,  Product 
Manager  (PM-19),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  201,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-305-6386. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  from  Nor-Am  Chemical  Co., 
Little  Falls  Centre  One,  2711  Centerviile 
Rd.,  Wilmington,  DE  19808,  a  request  to 
make  the  tolerances  permanent  for 
residues  of  clofentezine  (3,6-bis(2- 
chlorophenyl)-l,2,4.5-tetrazine  in  or  on 
peaches,  nectarines,  walnuts,  almonds, 
apricots,  and  cherries  (reference:  40  CFR 
180.446). 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests. 

Authority:  21  U.S.C.  346a  and  371. 

Dated:  January  14.  1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  94-2443  Filed  2-8-94;  8:45  am) 

BILLING  CODC  6S60-60-F 

IOPP-30281A];  FRL-4757-2]- 

Dow  Chemical  Co.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Dow  Chemical  Co.,  to 
register  the  pesticide  products 
Antimicrobial  DTEA  1.5%  and 
Antimicrobial  DTEA  Technical 
containing  active  ingredients  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ruth  Douglas,  Product  Manager 
(PM)  32,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  I^. 
278,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington.  VA  22202.  (703-305-7964). 


SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  May  27, 1987  (52  FR 
19768),  which  announced  that  Dow 
Chemical  Company,  P.O.  1706, 
Midland,  MI  48674,  had  submitted 
applications  to  register  the  pesticide 
products  Antimicrobial  DTEA  15%  and 
Antimicrobial  DTEA  Technical  (EPA 
File  Symbols  464-ARO  and  464-AEN), 
containing  the  active  ingredients  2- 
(decylthio)ethaneamine,  hydrochloride 
salt  and  2-(decylthio)ethaneamine  at  15 
and  99.8  percent  respectively,  active 
ingredients  not  included  in  any 
previously  registered  products. 

The  applications  were  approved  on 
October  20,  1993,  as  Antimicrobial 
DTEA  15%  to  control  bacterial,  fungal, 
and  algal  slimes  in  recirculating  cooling 
water  systems  (EPA  Registration 
Number  464-619)  and  Antimicrobial 
DTEA  Technical  for  manufacturing  use 
only  (EPA  Registration  Number  464- 
620). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  2- 
(decylthio)ethaneamine,  hydrochloride 
salt  and  2-(decylthio)ethaneamine,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  2- 
(decylthio)ethaneamine,  hydrochloride 
salt  and  2-(decylthio)ethaneamine  when 
used  in  accordance  with  widespread 
and  commonly  recognized  praciice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  2-(decylthio)elhanea,'nine, 
hydrochloride  salt  and  2- 
(decylthio)ethaneamine. 

A  copy  of  thi^fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 


FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subfects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  January  26, 1994. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  94-2698  Filed  2-8-94;  8:45  am) 

BILLING  CODE  e5«0-60-F 

[PP  2G4038n-655;  FRL  4753-8] 

Fenbuconazole;  Extension  of  a 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  extended  a 
temporary  tolerance  for  the  combined 
residues  of  the  fungicide  fenbuconazole 
and  its  metabolites  in  or  on  the  raw 
agricultural  commodity  pecans  at  0.1 
part  per  million  (ppm). 
DATES:  This  temporary  tolerance  expires 
January  4.  1995. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM#2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  which  was  published  in 
the  Federal  Register  of  February  24, 
1993  (58  FR  11233),  announcing  the 
establishment  of  a  temporary  tolerance 
for  the  combined  residues  of  the 
fungicide  fenbuconazole  [alpha-{2-[4- 
chlorophenyll-ethyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrilel; 
RH-9129  and  RH-9130,  the 
diastereomeric  lactone  metabolites  of 
fenbuconazole  [5-(4-chiorophenyl)- 
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dihydro-3-phenyl-3-(m«thyl-lH-1.2,4- 
triazole-l-yl)-2-3H-furanone|;  and  RH- 
6467,  the  benzylic-ketone  metabolite  of 
fenbuconazole  l4-(4-chlorophenyl)-2- 
(methyl-lH-1^.4-triazole)-4-oxo-2- 
phenyl  butanenitrile]  in  or  on  the  raw 
agricultural  commodity  pecans  at  0.1 
part  per  million  (ppm).  This  tolerance 
was  issued  in  respon.se  to  pesticide 
petition  (PP)  2G4038.  submitted  by 
Rohm  and  Haas  Co..  Independence  Mall 
West.  Philadelphia,  PA  19105. 

This  temporar)'  tolerance  has  been 
extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodity  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  perm.it  7G7-EUP-125, 
which  is  beirrg  extended  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FI?TIA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819:  7  U.S.C. 
1.36). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
this  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  extended  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rohm  and  Haas  Co.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and"Drug 
Administration. 

This  tolerance  expires  January  4, 
1995.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 


expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  terra  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  January  26. 1994. 

Stephen  L.  Johnson, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-2703  Filed  2-6-94;  8:45  ami 

BILLING  CODE  6S60-&0-F 


[PF-583;  FRL-4749-6] 

Pesticide  Tolerance  Petitions; 
Amendments  and  a  Withdrawal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  notice  announces 
amendments  to  pesticide  petitions  (PP) 
and  to  a  food  and  feed  additive  petition 
(FAP)  proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricuhural  commodities.  It  also 
announces  one  vvithrawn  petition. 

ADDRESSES:  By  mail,  submit  WTitten 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Divfsion  {750GC),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  S\V.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1 128.  CM  #2. 1921 
Jefferson  Etevis  Hwy..  Arlington.  V.\ 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  contact  the  FM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


'                             Product  Manager 

Office  location/telephone  num- 
ber 

Address 

Cvntttia  Giles-Parker  (PM  22)  

Rm.  229,  CM  #2,  703-305-5540 
Rm.  237.  CM  #2.  703-305-7830 

1921  Jefferson  Davts  Hwy..  Arlington,  VA. 

Joanne  Miller  (PM  23)  

Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  various  agricultural 
commodities.  EPA  has  also  received  one 
notice  of  withdrawal  of  a  petition 
without  prejudice  to  future  filing. 


Amended  Petitions 

1.  PP  4F3096.  In  a  notice  published  in 
the  Federal  Register  of  August  8, 1984 
(49  FR  31756),  it  was  announced  that 
Janssen  Pfiarmacuetica,  1125  Trenton- 
Harbourton  Rd..  P.O.  Box  200, 
Titusville,  NJ  08560-0200.  had 
submitted  PP  4F3096  proposing  that  40 
CFR  180.413  be  amended  to  establish  a 


tolerance  for  imazalil  (l-(2-(2,4- 
dichlorophenyl)-2-(2- 
propenyloxy)ethyl)-lH-imidazole)  and 
its  metabolite  l-(2.4-dichlorophenyl)-2- 
(iH-imidazole-l-yl)-l-ethanol.  in  or  on 
pome  fruits  at  7.0  parts  per  million. 
Janssen  Pharmaceutica  has  submitted  an 
amendment  to  the  petition,  to  limit  the 
proposed  tolerance  to  pears  at  10.0  ppm. 
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The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM  22) 

2.  PP  8F3622.  DowElanco.  9002 
Purdue  Rd.,  Indianapolis,  IN  46268- 
1189  (formerly  Dow  Chemical.  U.S.A.) 
has  submitted  an  amendment  to  PP 
8F3622  that  proposes  amending  40  CFR 
180.431  by  estabhshing  a  regulation 
permitting  residues  of  the  herbicide 
clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid)  in  or  on  the 
following  commodities:  com.  filed, 
grain  at  1.0  part  per  million  (ppm);  com, 
field,  forage  at  3.0  ppm:  and  com.  field, 
fodder  at  10.0  ppm.  Notice  of  the 
petition  appwared  initially  in  the 
Federal  Register  of  May  25,  1988  (53  FR 
18896).  and  was  amended  in  the 
Federal  Register  of  April  18,  1990  (55 
FR  14466)  and  the  Federal  Register  of 
May  27.  1992  (57  FR  22232).  The 
proposed  analytical  method  is  gas 
chromatography.  (PM  23) 

3.  FAP  0H5597.  DowElanco.  9002 
Purdue  Rd..  Indianapolis.  IN  46268- 
1189  (formerly  Dow  Chemical,  U.S.A.) 
has  submitted  an  amendment  to  FAP 
0H5597  that  proposes  amending  40  CFR 
185.1100  and  40  CFR  186.1100  by 
establishing  regulations  permitting 
residues  of  tbe  herbicide  clopyralid  (3,6- 
dichloro-2-pyridinecarboxylic  acid)  in 
or  on  field  com  milling  fractions  at  1.5 
parts  per  million  (ppm).  Previous  notice 
of  this  petition  appeared  in  the  Federal 
Register  of  April  18.  1990  (55  FR 
14466),  proposing  to  establish  a 
tolerance  of  0.6  ppm  for  the  herbicide 
clopyralid  in  or  on  the  commodity  com, 
field,  milling  fractions,  and  in  the 
Federal  Register  of  May  27,  1992  (57  FR 
22232),  amending  the  petition  to 
propose  to  increase  the  tolerance  from 
0.6  ppm  to  1.2  ppm.  (PM  23). 

Withdrawn  Petition 

4.  FAP  4H5434  In  a  notice  published 
in  the  Federal  Register  of  August  8, 


1984  (49  FR  31756),  it  was  announced 
that  Janssen  Pharmacuetica.  1125 
Trenton-Harbourton  Rd..  P.O.  Box  200, 
Titusville,  NJ  08560-0200,  had 
submitted  FAP  4H5434  proposing  that 
21  CFR  561.429  (redesignated  as  40  CFR 
186.3650  in  the  Federal  Register  of  June 
29,  1988  (53  FR  24668))  be  amended  to 
establish  a  tolerance  for  imazalil  (l-(2- 
(2,4-dichlorophenyl)-2-(2- 
propenyloxy)ethyl)-lH-imidazole)  and 
its  metabolite  l-(2,4-dichlorophenyl)-2- 
(iH-imidazole-l-yl)-l-ethanol,  in  or  on 
apple  pomace  (wet/dry)  (postharvest)  at 
30.0  parts  per  million.  )anssen 
Pharmaceutica  has  requested  that  the 
petition  be  withdrawn  without 
prejudice  to  future  filing.  (PM  22) 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Pesticides 
and  pests. 

Authority:  7  U.S.C.  136a. 
Dated:  January  24, 1993. 

Stephen  L.  Johnson. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  94-2444;  Filed  2-8-94;  8:45  am) 
BILUNO  cooc  ssao-60-f 


[OPP-34051;  FRL  4753-4] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 


amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  May  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  305-5761. 
SUPPt.EMENTARY  INFORMATION: 

I.  Intrcduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  14  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
May  10, 1994.  to  discuss  withdrawal  of 
the  applications  for  amendment.  This 
90-day  period  will  also  permit 
interested  members  of  the  public  to  . 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Registration 
No. 


Product  Name 


Delete  From  Lat»l 


000239-00739 

000407-00407 
000407-00434 


000572-00062 
000572-00186 
00590&-00443 

011037-00011 


Ortho  Malattiion  50  Ir^sect  Spray 

6%  Malathion  Grain  Dust 
Malathion  Spray 


Rockland  Frurt  Tree  Spray 
Rockland  General  Purpose  Spray 
Malattiion  8  Insecticide 

Hacienda  Maiat^lon  50% 


Dairy  bams,  chicken  houses,  stables,  dog  kenrwis,  asparagus,  dogs  &  cats,  animal 
quarters,  beef  cattle,  chickens,  ducks,  geese,  turkeys,  poultry  houses,  roost  paint 

Rk»,  fiekj  and  garden  seeds,  grain  sorghum 

Cotton,  soyt>eans,  sugar  tieets,  grain  storage,  livestock  pest  control  (bogs,  sheep, 
goats,  horses,  t>ee(.  norvmilking  cattle,  poultry,  domestic  pets),  domestic  animial 
housing,  dairy  bams,  loading  sheds,  lactating  young  arMnals,  peanuts,  safflower, 
buiWings,  meat  processing  plants,  homes,  food  processing  plants 

Use  of  wettable  powder  formulation  on  peacties  ar)d  cherries 

Use  of  wettable  powder  formulabon  on  peaches  and  cherries 

Cranberries,  canots.  plums,  prunes,  apples,  totxacco,  metons  pumpkins,  soil  incor- 
porated treatment  kx  strawberries 

Plums,  apples,  pears,  niek>ns 
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Table  l.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued" 


EPA  Registration 
No. 

Product  Name 

Delete  From  Label 

035915-00010 

Oxon  Italia  Simazine  Technical 

Artichokes,  asparagus,  sugarcane,  swimming  pools,  farm  ponds,  cooling  towers, 
aguana,  non-cropland  (industnal  sites,  highways,  railroads,  rights-of-way) 

035915-00011 

Sim-Trol  4L 

Asparagus,  artichokes,  sugarcane,  non<ropland  (industrial  sites,  highways,  rights-of- 
way) 

035915-00012 

Sim-Trol  9DF 

Asparagus,  artichokes,  sugarcane,  non-cropland  (industrial  s.1es,  highways,  rights-of- 
way) 

035915-00013 

Simazine  80WP 

Asparagus,  artrchokes,  non-cropland  (industrial  sites,  highways,  nghts-of-way) 

062719-00107 

Spike  SOW 

Use  on  ditchbanks 

062719-00121 

Spike  20P 

Use  on  ditchbanks 

062719-00122 

Spike  40P 

Use  on  ditchbanks 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations. 


Com- 
pany No. 


Company  Nanne  and  Address 


000239 
000407 
000572 
005905 
011037 
035915 
062719 


Chevron  Chemical  Company,  Ortho  Consumer  Products  Division,  940  Hensley  St..  Richrrtond,  CA  94804 

Impenal,  Inc.,  P.O.  Box  98,  Shenandoah,  lA  51601. 

Rockland  Corporation,  P.O.  Box  809,  West  Caldwell.  tU  07006. 

Helena  Chemical  Company,  6075  Poplar  Ave.,  Suite  500.  Memphis,  TN  381 19. 

Garden  Valley  Fertilizer  Co.,  Hacienda  Enterpnses,  565  Charles  St.,  San  Jose,  CA  951 12 

Oxon  Italia  S.P.A.,  c/o  Pesticide  Regulatory  Services.  3703  Sedgefield  Drive,  Valdosta,  GA  31602. 

DowElanco,  9002  Purdue  Road,  Indianapolis.  IN  46268. 


III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 

Dati'd:  January  26, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  94-2971  Filed  2-8-94:  8:45  am] 
BILUNG  CODE  tS60-6(t-f 

[OPP-1 80920;  FRL  4757-7] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Oxytetracycline; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUiyiMARy:  EPA  has  received  a  specific 
exemption  request  from  the  Washington 


State  Department  of  Agriculture 
(hereafter  referred  to  as  the 
"Applicant")  for  use  of  the  pesticide 
oxytetracycline  (CAS  79-57-2)  to 
control  fire  blight  on  up  to  3000  acres 
of  Fuji,  Braeburn,  Gala  and  Jonagold 
apples  in  Benton,  Chelan,  Douglas, 
Grant,  Okanogan  and  Yakima  counties. 
In  accordance  with  40  CFR  166.24,  EPA 
is  soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES;  Comments  must  be  received  on 
or  before  February  24,  1994. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180920,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SVV., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128.  Cr>'Stal 
Mall  #2.  1921  Jefferson  Davis  Highway, 
Arhngton,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  V'A, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  CoUantes,  Registration 
Division  (7505\V),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC.  20460.  Office  loca»icn  and 
telephone  number:  6th  Fluor.  Crystal 
Station  I,  2800  Jefferson  Davis  Highway, 
Arlington,  VA  22202  (701-3OR-H347). 

SUPPLEiyiENTARV  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
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conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  bactericide, 
oxytetracycline,  available  as  Tenamycin 
(EPA  Reg.  No.  618-104)  from  Merck  and 
Company,  Incorporated,  to  control  fire 
blight,  caused  by  E.  amyiovora,  on  up  to 
3000  acres  of  Fuji,  Braebum,  Gala,  and 
Jonagold  apples  in  Benton,  Chelan, 
Douglas.  Grant.  Okanogan,  and  Yakima 
counties.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant,  fire  blight 
is  not  new  to  "Red  Delicious"  apples  in 
Washington.  However,  due  to  a  major 
change  in  the  apple  cultivar 
composition,  approximately  3,000  acres 
of  new  apple  cultivars  have  become 
extremely  susceptible  to  blight.  The 
Applicant  claims  that  none  of  the 
registered  pesticides  is  effective  against 
this  disease  and  that,  without  an 
effective  control,  growers  will  incur  a 
significant  economic  loss  during  the 
1994  growing  season. 

Under  the  proposed  exemption  a 
maximum  of  24,000  lbs  of  formulated 
product  could  be  used  (3,000  acres  x  1 
lb.  per  acre  x  8  applications  =  24,000 
lbs)  if  blight-conducive  weather 
occurred  throughout  the  bloom  period 
on  all  3,000  acres.  A  60-day  preharvest 
interval  will  be  obser\'ed.  In  addition, 
livestock  will  not  feed  on  the  crop  by- 
product or  graze  on  the  treated  orchards. 
Applications  would  be  made  between 
March  15,  1994.  and  August  1.  1994. 

This  notice  does  not  coastitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  pubfic  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  u.se 
has  not  been  submitted  to  the  Agency 
(40  CFR  166.24  (a)|6)l.  Exemptions  for 
the  use  of  oxytetracycline  on  apples 
have  been  requested  and  granted  for  the 
past  3  years,  and  an  application  for 
registration  of  this  use  has  not  been 
submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Washington  State  Department  of 
Agriculture. 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  p)ests.  Crisis  exemptions. 

Dated:  January  27.  1994. 

Stephen  L.  Johnson. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  94-2702  Filed  2-8-94;  8;45  am) 
atujMO  cooc  »5»a-6a-* 

IOPP-180919;  FRL  4757-«l 

Receipt  of  Apptication  for  Emergency 
Exemptions  to  use  Propaz)r>e; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Oklahoma 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  propazine  (CAS  139—40-2) 
to  treat  up  to  280,000  acres  of  sorghum 
to  control  various  weeds.  The  Applicant 
proposes  the  use  of  a  new  (unregistered) 
chemical;  therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  February  24, 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ■OPP-180919,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2,  1921 
JefTerson  Davis  Highway,  Arlington.  VA, 
from  8  a.m.  to  4  p.m.,  N'londay  through 
Friday,  except  legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505 W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-308-8791). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIf  RA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  propazine  on 
sorghum  to  control  pigweed. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

Sorghum  is  grown  as  a  rotational  crop 
with  cotton  and  wheat,  in  order  to 
comply  with  the  soil  conservation 
requirements.  Propazine,  which  was 
formerly  registered  for  use  on  sorghum, 
was  voluntarily  canceled  by  the  former 
Registrant,  who  did  not  wish  to  support 
its  re-registration.  The  Applicant  claims 
that  this  has  left  many  sorghum  growers 
with  no  pre-emergent  herbicides  that 
will  adequately  control  certain  broadleaf 
weeds,  especially  pigweed.  Until 
recently,  growers  have  been  using  up 
existing  stocks  of  propazine.  The 
Applicant  states  that  other  available 
herbicides  have  serious  limitations  on 
their  use,  making  them  unsuitable  for 
control  of  pigweed  in  sorghum. 
Altlipugh  the  original  Registrant  of 
propazine  has  decided  not  to  support 
this  chemical  through  re-registrafion, 
another  company  has  committed  to 
support  the  data  requirements  for  this 
use.  Propazine  was  once  registered  for 
this  use,  but  has  now  been  voluntarily 
canceled  and  is  therefore  considered  to 
be  a  new  chemical. 

The  Applicant  states  that,  because 
growers  have  been  using  existing  stocks 
of  propwzine  since  the  time  of  its 
voluntary  cancellation,  yields  have  not 
shown  a  decrease.  However,  this  is  the 
first  season  where  most  gr^v    rs  have 
depleted  their  stocks  of  pi  /pazine,  and 
the  Applicant  claims  that  significant 
economic  losses  will  occur  without  the 
availability  of  propazine. 

The  Applicant  proposes  to  apply 
propazine  at  a  maximum  rate  of  1.2  lbs. 
active  ingredient  (a.i.),  (2.4  pts.  of 
product)  per  acre,  by  ground  or  air.  with 
a  maximum  of  one  application  per  crop 
growing  season.  Therefore,  use  under 
this  exemption  could  potentially 
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amount  to  a  maximum  total  of  336,000 
lbs.  of  active  ingredient  (84,000  gal.  of 
product).  This  is  the  first  time  that 
Oklahoma  has  applied  for  this  use  of 
propazine  on  sorghum. 

Requests  for  exemptions  were  also 
received  earlier  this  year  from  New 
Mexico  and  Texas,  and  Texas  was 
issued  an  exemption  for  this  use  for  last 
growing  season.  This  notice  does  not 
constitute  a  decision  by  EPA  on  the 
application  itself.  The  regulations 
governing  section  18  require  publication 
of  a  notice  of  receipt  of  an  application 
for  a  specific  exemption  proposing  use 
of  a  new  chemical  (i.e.,  an  active 
ingredient  not  contained  in  any 
currently  registered  pesticide).  Such 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

k  The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Oklahoma  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  January  26. 1994. 

Stephen  L.  Johnson. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-2700  Filed  2-8-94;  8:45  am) 

BILUNO  CODE  «S60-90-P 

[OPP-30358;  FRL-4754-3] 

SKW  Trostberg  AG.;  Approval  of  a 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  SKW  Trostberg  AG,  to 
conditionally  register  the  pesticide 
product  Dormex  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joaime  I.  Miller.  Product  Manager 
(PM)  23,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
237,  CM  #2,  Environmental  Protection 


Agency.  1921  Jefferson  Davis  Hwy, 
Arlington.  VA  22202.  (703-305-7850). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  SKW 
Trostberg  AG.  Postfach  1262.  D-8223 
Trostberg.  Federal  Republic  of  Germany, 
c/o  Siemer  and  Associates,  Inc.,  4672  W. 
Jennifer,  Suite  103,  Fresno,  CA  93722. 
dated  May  14, 1990,  to  conditionally 
register  the  pesticide  product  Dormex,  a 
plant  growth  regulator  containing  the 
active  ingredient  hydrogen  cyanamide 
at  50  percent,  an  active  ingredient  not 
included  in  any  previously  registered 
product.  However,  since  the  notice  of 
receipt  of  application  to  register  this 
product  was  not  published  in  the 
Federal  Register,  as  required  by  section 
3(c)(4)  of  FIFRA.  as  amended,  interested 
parties  may  submit  written  comments 
within  30  days  from  the  date  of 
publication  of  this  notice. 

The  application  was  approved  on 
November  29, 1993,  as  Dormex  (EPA 
Registration  Number  54555-2)  for 
restricted  use  on  desert  grown  grapes. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  information  is  lacking  because  a 
period  reasonably  sufficient  for 
generation  of  the  information  has  not 
elapsed  since  the  Administrator  first 
imposed  the  requirement,  on  condition 
that  such  information  is  received  by  the 
end  of  the  conditional  registration 
period  and  do  not  meet  or  exceed  the 
risk  criteria  set  forth  in  40  CFR  154.7; 
that  use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects  on 
the  environment;  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  hydrogen 
cyanamide  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  hydrogen  cyanamide  during 
the  f)eriod  of  conditional  registration  is 
not  expected  to  cause  any  unreasonable 
adverse  effect  on  the  environment,  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

This  product  is  conditionally 
registered  in  accordance  with  FIFIL\ 
section  3(c)(7)(A).  provided  that  the 
registrant  submits  to  the  EPA  an 
acceptable  worker  training  program 
which  will  mitigate  worker  exposure,  by 


teaching  the  use  of  protective  personal 
equipment  and  engineering  controls 
needed  to  minimize  exposure  to 
hydrogen  cyanamide.  This  conditional 
registration  expires  on  November  24, 
1994. 

Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  the  pyesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  of  hydrogen 
cyanamide  is  contained  in  an  EPA 
Pesticide  Fact  Sheet.  A  copy  of  the  fact 
sheet,  which  provides  a  summary 
description  of  the  chemical,  use  patterns 
and  formulations,  science  findings,  and 
the  Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road.    . 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2. 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW.,  Washington.  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  fanuary  26. 1994. 

Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

[PR  Doc.  94-2704  Filed  2-8-94;  8:45  ami 
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tOPPTS-421iaA;  Fm.-4754-8] 

Testing  Consent  Order  For  Sodium 
Cyanide;  Request  To  Delete  Mallard 
Reproductive  Study. 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Request  for  Comment. 

SUMMARY:  This  notice  invites  public 
comment  on  the  request  of  chemical 
substance  manufacturers  to  delete  as 
technically  infeasible  the  mallard 
reproductive  study  on  sodium  cyanide 
currently  required  under  the  testing 
consent  order  for  sodium  cyanide 
(OPTS-42n8). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460,  (202)  554-1404,  TDD  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  EPA's 
procedures  for  requiring  the  testing  of 
chemical  substances  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA)  include  the  use  of  enforceable 
consent  orders.  Chemical  substance 
manufacturers  of  sodium  cyanide  agreed 
tc  a  testing  program  which  included  a 
irallard  reproduction  study  (56  FR 
6544,  December  17,  1991).  In  a  letter 
dated  May  17. 1993  (received  July  21, 
1993)  DuPont  Chemicals,  requested  on 
behalf  of  the  companies  subject  to  the 
consent  order  (Cyanco,  Degussa 
Corp6.''ation,  E.I.  Du  Pont  de  Nenjours 
Company,  FMC  Corporation  and  IQ 
(Americas)  Inc.),  that  the  requirement  to 
perform  a  mallard  reproduction  study 
on  sodium  cyanide  be  deleted  because 
the  completion  of  this  requirement  is 
not  technically  feasible. 

Wildlife  International  Ltd.(contract 
laboratory  for  DuPonf),  reported  to 
DuPont  that  the  while  bobtail  quail  and 
malla.'d  LC50-studies  with  sodium 
cyanide  using  waterbome  exposure 
were  among  the  most  difficult  studies  to 
conduct.  From  the  LC50  study  it  was 
learned  that  mallards  exposed  to 
concentrations  as  low  as  100  mg  L  of 
the  test  substance  in  water  limited  their 
consumption  of  water  to  hatf  or  less 
than  that  of  the  control  birds.  That  is, 
they  effectivelj'  limited  their  water 
consumption  to  the  point  where  many 
of  the  deaths  m.ay  have  been  related  to 
dehydration.  Thus,  concentration  levels 
low  enough  to  determine  true 
reproductive  effects  may  not  be  relevant 
to  the  real  world  dietary  exposure 
situation  because  the  birds  will  no 


longer  ingest  water  with  even  low 
concentration  levels. 

DuPont  claims,  and  EPA  preliminarily 
agrees,  that  completion  of  the  study 
using  the  required  test  standard  is  not 
technically  feasible.  Under  40  CFR 
79C.68(b)(2)(iii).  EPA  may  make  changes 
that  affect  the  scope  of  the  consent 
order,  but  EPA  must  provide  notice  and 
an  opportunity  for  comment  before  such 
changes  become  effective.  Furthermore, 
if  comments  indicate  that  no  consensus 
exists  among  the  interested  parties  on 
making  the  change,  the  issue  must  be 
negotiated  before  any  such  adjustment 
can  become  effective.  Interested  parties 
therefore,  have  30  days  from  publication 
of  this  notice  to  provide  WTitten 
comments  on  the  elimination  of  the 
mallard  reproductive  study  from  the 
testing  consent  order  on  sodium 
cyanide.  If  comments  indicate  that 
differences  of  opinion  exist  regarding 
this  change,  EPA  will  conduct 
negotiations  following  the  procedures 
specified  in  40  CFR  790.22(b).  If  the  30 
day  deadline  passes  and  no  adverse 
public  comments  have  been  received, 
EPA  will  grant  the  proposed 
modification  without  further  notice. 

Authority:  15  U.S.C.  2603. 

Dated:  February  2,  1994. 

Charles  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Preventicn  and  Toxics. 

|FR  Doc.  94-2973  Filed  2-&-9A:  8:45  ami 
BILUNG  CODE  C560-S0-F 


[FRL-4836-2] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  II  Administrative 
Penalty  to  Pinewood  Sewer  Company, 
and  Opportunity  to  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposal  of  a  Clean  Water  Act 
Class  II  administrative  penalty  and 
notice  of  public  comment  period. 

SUMMARY:  Pursuant  to  33  U.S.C.  section 
1319(g),  EPA  is  authorized  to  issue 
orders  assessing  civil  penalties  for 
various  violations  of  the  Act.  EPA  may 
issue  such  orders  after  the 
commencement  of  either  a  Gass  I  or 
Class  II  penalty  proceeding.  EPA 
provides  public  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
section  1319(gj<4)(a). 

Class  II  pro<.eedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  .\dministra*.ive 
Assessment  of  Qvil  Penalties  and  the 
Revo<,ation  and  Suspension  of  Permits, 
40  CFR  part  22.  The  procedures  through 
which  the  public  may  submit  wTitten 


comment  on  a  proposed  Class  II  order 
or  perticipate  in  a  Class  II  proceeding, 
and  the  procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  profKJsed  Class  II  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  oate  identified  below,  EPA 
commenced  the  following  Gass  11 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Pinewood  Sewer 
Company,  Inc.  (Pinewood  Wastewater 
Treatment  Plant),  Munds  Park, 
Coconino  County,  Arizona,  Docket  No. 
CWA  IX-FY94-12;  filed  on  January  27, 
1994  with  Steven  Armsey,  Regional 
Hearing  Clerk,  U.S.  EPA,  Region  9.  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  (415)  744-1389; 
proposed  penahy  of  $60,000,  for 
discharges  of  pollutants  without  an 
NPDES  permit. 

Concurrently  with  the 
commencement  of  this  Qass  11 
proceeding,  EPA  and  Rnewood  Sewer 
Company,  Inc.  entered  into  a  Con.sent 
Agreement  to  resolve  this  matter  for  the 
sum  of  $60,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwi.so 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  Respondent  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information. 

Dated:  January  27, 1994. 
Harry  Seraydarian. 
Director.  Wuter  Management  Division. 
IFR  Doc.  94-2967  Filed  2-8-94;  8:45  am] 

BILUNO  COOC  SMO-SO-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sutimltted  to  Office  of 
Managemertt  and  Budget  for  Review 

February  3.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
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clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc.,  2100  M  Street  NW.,  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

Please  note:  The  Commission  has 
requested  expedited  OMB  review  of  this 
item  by  February  18, 1994,  under  the 
provisions  of  5  CFR  1320.18. 
OMB  Number:  None 
Title:  FCC  Remittance  Advice  and 

Continuation  Sheet 
Action:  New  collection 
Form  Numbers:  FCC  Form  159  and  FCC 

form  159-S 
Respondents:  Individuals  or  households 

and  businesses  or  other  for-profit 

(including  small  businesses) 


Frequency  of  Response:  On  occasion 

reporting  requirement 
Estimated  Annual  Burden:  210.000 

responses;  .25  hours  average  burden 

per  response:  52.500  hours  total 

annual  burden 

Needs  and  Uses:  The  Commission  has 
implemented  provisions  contained  in 
Section  6003(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  (Pub.  L. 
103-66  102-121)  approved  8/10/93. 
which  adds  a  new  Section  9  to  the 
Communications  Act.  This  new  Section 
9  authorizes  the  Commission  to  assess 
and  collect  annual  regulatory  fees  to 
recover  costs  inciured  in  carrying  out  its 
enforcement  activities,  policy  and 
rulemaking  activities,  user  information 
services,  and  international  activities.  A 
lockbox  bank  will  be  used  to  collect  the 
regulatory  fees.  The  FCC  Forms  159  and 
159-S  will  be  used  to  collect  required 
financial  data  which  will  be  key  entered 
into  the  FCC's  database.  The  data 
captured  from  the  forms  will  be  used  for 
administrative  purposes  including 
issuing  refunds,  responding  to  public 
and  operational  inquiries,  monitoring 


installment  payments,  and  ensuring  full 
payment  by  all  required  to  pay.  The 
forms  will  be  used  primarily  for 
remitting  "Section  9"  regulatory  fees. 
The  forms  will  be  used  to  enhance  the 
collection  of  fines  or  debts  due  the  FCC 
The  form  will  also  be  used  by  current 
filers  of  FCC  Form  155  filing  multiple 
applications  in  the  same  lockbox,  and 
applicants  paying  by  credit  card.  In  the 
later  two  cases,  only  the  FCC  Form  159 
would  be  filed  out  so  as  not  to  collect 
duplicative  Information.  Without  this 
information  the  Commission's  ability  to 
verify  proper  and  full  payment  would 
be  significantly  reduced.  The 
information  will  establish  an  audit  trail 
of  each  transaction  (which  we  currently 
do  not  have)  so  that  we  can  be  in  full 
compliance  with  established  financial 
procedures. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 
BtLUNO  coot  cna-oi-M 


6026  Federal  Register  /  Vol.  59,  No.  27  /  Wednesday.  February  9.  1994  /  Notices 


FEDERAL  CO/K\;N€aTO%S   COt-iiSSON 

FCC  REMITTANCE  ADVICE 

(Read  Instructions  carefully  BEFORE  proceeding.) 

See  DuD'*   b^r3er\  es'ma:«  0"  i-everse. 


SPECuy.  USE 


Appfo»»<J  br  C^-B 

3060- 
E«pres 


SPtClAi.    USE 


Page  nc._ 


PAYOR   INFORMATION 

(1)  FCC  aCCOjn'  nl>."9EB  Ca  vou  f>3ve  a  rvynoei-  c-or  10  t^!s'  1'  VES,  e'^'e'-   't. 

C2;  TOTAL   AMOUNT   PA©  (donarj  aryj  cents 

1  1  M  1  1  1  1  [  1           1  1  1  II 

$                                • 

O;  PAYOR  NAME  (f  cav-r-3  Dv  cej''  ca^O,  e-^'er  "ar^  •x»etl|r    as   ■!  aooears  o"  yO'jr  caro 


(d)  S'CtEET   aCCPESS  Lf.£   NO.    1 


C5)  STStET    ADDRESS  LiNE   NO-  2 


C5)  C:Ty 

(-5  STATE           (6)  Zf   COCE 

C9)  CAvTME  T£LEPHO^«   nlmBEp  (»^ciuae   area  coce) 

dC)  COUNTRY   CODE  ('<  not  U.S.AJ 

ITEM  0^  INFORMATION 


til  A)  NAME  0=   a?».CamT,  lCEnSEE,   PEG'JLa'EE.  OP  CE9TCP 

FCC  U«E   ONLV 

(12A)  FCC  CALL  S•GVOT^-£P    C              (:3A)  ZP  COCE 

(•i4■l>4v^•fST      Tv»C    ;qcE 

(15A>QuANTlTy 

dSAj  fEt   D'jE     . 

• 

C'?A)  FCC  COCE    1 


I   CSA)  FCC  C03E   2 


(19A)  ADCPESS  LINE   NO.    1 


(20A)  ADCRESS  LINE   NO.  2 


(21  A)  CiTY/STATE    OS   COUNTRY   CODE 


ITEM  02  INFORMATION 

(ilB)  NA^■•E  CF   APa-.CA'iT.  LICENSEE.   R53ULATEE.  OR  DEBTOR 

FCC  USE   ONLY 

(129)  FCC   CALL   SiGN/OTHER    C 

(138)  Zip  CGOE 

(UB)    PAVV^NT     TVP£    COCE 

(^M)CL;ANTlTy 

oeS)  Hi  Z'^i 

(•7B)  FCC   CODE    " 

(leB)  FCC   CCOE  2 

('96)  aCOPESS  line   NC.    ■ 

(20B)  AOORESS  LINE   NO,  2 

(2  IB)  CITY/STATE    OR  COUNTRY   CODE 

CREDIT   CARD  PAYMENT   INFORMATION 


(22) 

I      I  Mastercara 

I      I  v.sa 
ExoiRaTON   DATE; 


MASTERCAPO/VISA 

ACCOUNT 

NUMBER 

mm 

Monx  ytv 


(23)  I  h«r«by  BUThorli*  th«  FCC  to  charge 
my  VISA  or  Mactercw^d  for  the  t«rvlce(t)/ 
author lTitlon(«l    herein   detcribed. 


AUTHORIZED    SIGNATURE  DATE 


FCC  FORM    159 
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Public   recordkeeping  burden  for  this  collection  of  ir>fomr«tion  is  estimated  to  average  /S^mnAti  per  response,  inciudrtg  the 
time  for  review*ig   nsfructions,   searchir^g  existir>g  data  sources,  gatherrw  and  maMarwng    the  data  rweded,  ar^  corr^ietrvj 
and  reviewrio  the  collection  of  rformatoa  Send  cofrments  regardryj  this  burden  estmate  or  any  other  aspect  of  thi$ 


collection  ot  inforrraton,   includirw   sugoestons    for  reducno  the  burden  to  the  Federat  Commuicrions   Corrrmssion, 
„         ^.  ..  «.  -:--    AVC-PPS,  Washington    DC  Z0554,  and  to  the  Office  of  Management  and  Budget,  Paperwork 

),  Washington,  DC   20503.  »-  .     -^ 


Records  Maragement  brveion, 
Reduction  Project  (3060- 


FCC  FORM    159 
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FCC  SUPPLEMENTAL  REMITTANCE 
ADVICE  (CONTINUATION  SHEET) 


3060- 


PAGE  NO.. 


OF 


ITEM  # INFORMATION 


NA.V1E    OF    APPLCANT,    lCENSEE. 

n£3ULATEE.   00  DEBTOR 

FCC  USE  ONtY 

FCC  CAU.   SCvOThEP    C 

ZIP  ccce 

PAv\ieNT    Tvof   CODE 

Quantity 

FEE  Due 

$ 

FCC  ccoe  1 

FCC  CODE   2 

ADOnesS  L»s£  NO.    i 

AOOPESS  LINE  NO.  2 

CITY/STATE    OP    COUNTRY    CCOE 

ITEM  « INFORMATiOfJ 


NAN:E   of    applicant,    licensee. 

nSGULATEE.   0«  DEBTOR 

FCC  0S6  ONtY 

FCC    CALL    S-GN-OTHEB    O 

ZIP  CODE 

pavv'En'   type  CODE 

QUANTITY 

FEE  Due 

$ 

FCC  CODE    1 


!   FCC  CODE   2 


ADDRESS  L.^i£  NO. 


ADDRESS  Li."^  %0.   i 


CiTY/STATE    OR    COUNTRY    CODE 


ITEM  #. 


INFORMATION 


NAME  OP   APPLCAT^iT.   lCENSEE,  REOaATEE.   OR  DEBTOR 

FCC  USE  ONLY 

FCC   CALL   SOfVOTMER    0 

ZP   CCOE 

PAVMEMT 

Tvoc   CODE 

C'JA.\T>TY 

FEE   C^^E 

$ 

FCC  CODE    1 


FCC  CODE   2 


ADDRESS  lNE  no. 


i    ADDRESS  Ll^.E  %D.   2 


CTy/STaTE    op  CQijNTRy  CCCE 


ITEM   « 

INFORMATION 

NA1V1E   OF    APPLCANT,    l€ENSE£, 

REGULATEE.   OR  DEBTOR 

FCC  USE  ONLY 

FCC  CALL   SGist'OTHER    0 

ZIP  CODE 

PAWEMT    Tvoc    CODE 

Quantity 

FEE  Cj£ 

$ 

FCC  CODE    1 


FCC  CODE   2 


ADDRESS  LME  NO.   1 


ADDRESS  LINE  NO.  2 


CiTy.'STaTE    or  COUNTRY   CDC£ 


FCC  F0R^.1    'b9-S 
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Federal  Communications  Commission 
Instructions  for  Using  FCC  Form  159 
(Remittance  Advice)  and  FCC  Form 
1 59-S  (Supplemental  Remittance 
Advice) 

FCC  Form  159  and  FCC  Form  159-S 
must  be  used  for  remitting  any  type  of 
fee,  fine  or  debt  due  the  FCC.  The  form 
will  also  be  used  for  applicants  filing 
multiple  applications  in  the  same 
lockbox,  and  applicants  paying  by  credit 
card.  The  following  information  is 
provided  to  assist  you  in  completing 
FCC  Forms  159  4  159-S. 

(1)  FCC  Account  No. — This  is  a 
personal  identification  number  that 
must  consist  often  digits.  You  have 
three  options  to  create  this  FCC  Account 
Number.  Option  1 — You  may  use  your 
taxpayer  identification  number  (TIN) 
with  a  prefix  of  "E"  (for  employer)  (i.e., 
E123456789).  Option  2— Your  Social 
Security  Number  (SSN)  with  a  prefix  of 
"T"  (for  taxpayer)  (i.e.,  T123456789). 
Option  3 — You  may  use  your  ten-digit 
telephone  number  (i.e.,  5551234567). 
Your  same  number  must  be  used  each 
time  you  are  paying  for  single  or 
multiple  fee. 

(2)  Total  Amount  Paid. — Enter  the 
total  amount  of  your  remittance. 

(3)  Payor  Name. — Enter  the  name  of 
the  person  or  company  (i.e..  maker  of 
the  check)  responsible  for  payment. 
Enter  an  individual  name  (last,  first, 
middle  initial).  If  a  company,  enter  the 
name  which  is  used  commercially. 

(4)  Address  (Line  1). — The  street 
address  or  post  office  box  number  to 
which  correspondence  should  be  sent. 

(5)  Address  (Line  2). — This  line  may 
be  used  if  further  identification  of  the 
address  is  required. 

(6)  City. — The  name  of  the  city 
associated  with  the  given  street  address. 

(7)  State. — If  you  are  based  in  the 
United  States  of  America,  enter  the 
appropriate  two-digit  state  abbreviation 
as  prescribed  by  the  U.S.  Post  Office.  If 
you  are  based  outside  the  United  States 
of  America,  leave  this  section  blank. 

(8)  Zip  Code. — Enter  the  appropriate 
five  or  nine-digit  zip  code  prescribed  by 
the  U.S.  Post  Office.  If  address  is 
foreign,  enter  the  appropriate  zip 
(postal)  code. 

(9)  Telephone  Number. — Enter  the 
payor's  ten-digit  daytime  telephone 
number,  including  area  code.  For 
foreign  telephone  numbers  include  the 
appropriate  country  dialing  access  code, 
as  if  you  were  calling  from  the  United 
States.  |For  example  a  United  Kingdom 
number  would  have  the  prefix  (011-44) 
followed  by  the  number  within  the  UK.) 
This  number  should  tell  us  where  you 
can  be  reached  during  normal  business 
hours  in  case  the  need  arises. 


(10)  Country  Code. — This  section  is 
only  for  those  customers  based  outside 
the  United  States  of  America.  Enter  the 
country's  appropriate  country  code 
here. 

(11)  Name  of  Applicant,  Licensee, 
Regulatee  or  Debtor. — Enter  the  name 
(last,  first,  middle  initial)  of  the 
applicant  as  it  appears  on  the  original 
being  submitted.  If  company,  enter 
name  which  is  used  commercially.  Each 
applicant  must  be  listed  separately  if 
multiple  applications  are  submitted.  If 
the  Applicant,  Licensee  or  Regulatee  is 
the  same  as  the  payor  it  is  not  necessary 
to  fill  out  this  section. 

(12)  FCC  Call  SignyOther  Identifier.— 
Enter  an  applicable  call  sign  or  unique 
FCC  identifier,  if  any,  as  shown  on  your 
enclosed  correspondence. 

(13)  Zip  Code. — Enter  the  Applicant, 
Licensee  or  Regulatee's  five  or  nine-digit 
zip  code  prescribed  by  the  U.S.  Post 
Office.  If  address  is  foreign,  enter  the 
appropriate  country  code  here.  It  is  not 
necessary  to  complete  this  section  if  the 
Payor  is  the  same  as  the  Applicant, 
Licensee  or  Regulatee. 

(14)  Payment  Type  Code. — Beginning 
with  the  first  box,  enter  correct  Payment 
Type  Code(s)  from  the  instructional 
guide.  Incorrect  Payment  Type  Codes 
may  result  in  your  application  or  filing 
being  returned  to  you  without  further 
processing.  Each  Payment  Type  code 
must  be  listed  separately  on  the 
Remittance  Advance  Form.  If 
concurrent  actions  are  necessary  on  the 
same  application,  place  any  additional 
codes  in  the  next  "Item  Information" 
payment  type  code  block  and  repeat 
your  FCC  Call  Sign  or  other  ID.  It  is  not 
necessary  to  fill  out  the  applicant's 
name  and  address  again. 

(15)  Quantity. — Enter  the  number  of 
actions  required  with  this  submission. 
Refer  to  the  particular  services  for 
further  instructions  concerning  multiple 
requests. 

(16)  Amount. — Enter  the  amount  of 
the  fee  required  for  the  Payment  Type 
Code  used. 

(17)  FCC  Code  1. — Used  for  special 
filings.  Code  will  be  defined  in  Pubfic 
Notice  if  it  is  to  be  used. 

(18)  FCC  Code  2.— (Same  as  item  17). 
(19,  20,  21)  Applicant  Address.— If 

the  same  as  Payor  address  leave  these 
sections  blank.  If  multiple  payment 
codes  have  been  used  for  the  same 
Applicant,  Licensee  or  Regulatee  it  is 
not  necessary  to  complete  these  sections 
more  than  once.  However,  these 
sections  must  be  completed  the  first 
time.  If  different  from  Payor  address 
follow  item  (4,  5.  6.  7). 

(22)  Credit  Card  Data.— If  remitting 
payment  by  credit  card  "mark"  the 
appropriate  block  for  the  tyjie  of  credit 


card  being  used — Master  Card  or  Visa 
only.  Enter  your  credit  card  number  and 
expiration  date.  If  any  area  required  for 
credit  card  approval  is  incomplete,  the 
application  will  be  returned 
unprocessed. 

(23)  Authorized  Signature. — Sign  and 
date  the  Remittance  Advice  Form  to 
authorize  all  credit  card  payments.  The 
application  will  not  be  processed 
further  if  it  is  not  signed  here. 

FCC  Supplemental  Remittance  Advice 
(FCC  Form  159-S).— Use  this  form  for 
any  additional  services  required  writh 
this  filing. 

Checks  must  be  drawn  on  a  U.S.  Bank 
and  denominated  in  U.S.  currency.  No 
checks  drawn  on  a  foreign  bank  will  be 
accepted. 

Special  Note 

If  the  Applicant,  Licensee,  Regulatee 
or  Debtor  is  the  same  as  the  payor,  it  is 
not  necessary  to  fill  out  blocks  11, 13, 
19,  29,  &  21.  However,  you  must 
complete  all  information  regarding  FCC 
codes  in  blocks  12,  &  14.  FCC  codes  in 
blocks  17  &  18  will  only  be  completed 
when  required  by  public  notice). 
Payment  information  in  blocks  14.  15  & 
16  must  also  be  completed. 

If  more  than  one  fee  payment  is  being 
made  for  an  individual  or  organization 
on  the  same  application,  move  to  the 
next  available  "Item  Information" 
section.  It  is  only  necessary  to  complete 
those  sections  requesting  Name  (block 
11),  Zip  Code  (block  13),  FCC  codes 
(blocks  12  &  14).  Complete  blocks  17  & 
18  as  instructed  above.  Payment 
Information  in  blocks  14, 15,  &  16  must 
also  be  completed.  It  is  not  necessary  to 
fill  out  the  applicant's  address  again 
(blocks  19.  20  &  21). 

If  more  than  one  payment  is  being 
made  on  the  same  application,  each  for 
a  different  individual  or  organization, 
then  it  is  necessary  to  also  fill  out  the 
blocks  requesting  the  applicant's  name 
and  address. 

IFR  Doc.  94-2932  Filed  2-8-94;  8:45  ami 

BILUNO  CODE  (TIS-OI-C 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 

BACKGROUND:  On  June  15,  1984,  the 
Office  of  Management  and  Budget 
(0MB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act  of 
1980,  as  per  5  CFR  1320.9,  to  approve 
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of  and  assign  OMB  control  numbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320.9.  Board-approved 
collections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  A  copy  of  the 
SF  83  and  supporting  statement  and  the 
approved  collection  of  information 
instrument(s)  will  be  placed  into  OMB's 
public  docket  files.  The  following  forms, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 
analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Conunents  must  be  submitted  on 
or  before  February  24,  1994. 
ADOf^ESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
Streets.  NW..  Washington.  DC  20551.  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  secvirity  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between  9 
a.m.  and  5  p.m..  except  as  provided  in 
section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  room  3208, 
Washington.  DC  20503. 
F0«  FURTHER  JWFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Mary  M  McLaughlin. 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829).  Division  of  Research 
and  Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 


DC  20551.  For  the  hearing  impaired 
only.  Telecommunications  Device  for 
the  Deaf  (TTD)  Dorothea  Thompson 
(202-452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revisions,  of  the  following  reports: 

1.  Report  title:  Weekly  Report  of 
Eurodollar  Liabilities  Held  by  Selected 
U.S.  Addressees  at  Foreign  Offices  of 
U.S.  Banks. 

Agency  form  number:  FR  2050. 

OMB  Docket  number:  7100-0068. 

Frequency:  Weekly. 

Reporters:  Large  foreign  branches  and 
banking  subsidiaries  of  U.S.  banks. 

Annua!  reporting  hours:  11.284. 

Estimated  average  hours  per  response: 
3.5. 

Number  of  respondents:  62  branches. 
0  banking  subsidiaries.  Small  businesses 
are  not  anected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2)l  and  is  given 
confidential  treatment  [5  U.S.C 
552(b)(4)l. 

This  report  collects  data  on  overnight 
and  term  Eurodollars  held  by  certain 
U.S.  residents  in  selected  foreign 
branches  of  U.iS.  commercial  banks  and 
Edge  and  agreement  corporations.  The 
data  are  used  for  the  construction  of  the 
Eurodollar  components  of  the  monetary 
aggregates  and  for  analysis  of  banks* 
liability  management  practices. 

The  report  has  been  renamed  and  now 
includes  data  formerly  collected  on  the 
Weekly  Report  of  Foreign  Branch 
Liabilities  to,  and  Custody  Holdings  for, 
U.S.  Addresses  (FR  2077;  OMB  No. 
7100-0176).  which  has  been 
discontinued.  The  reporting  panel  has 
been  broadened  to  include  foreign 
banking  subsidiaries,  although  currently 
none  meets  the  cutoff.  The  panel  will  be 
composed  of  those  institutions  with  a 
weekly  average  of  $200  million  in  total 
EurodoUar'liabilities  to  U.S.  addressees 
other  than  depository  institutions  and 
all  money  market  mutual  funds.  Other 
changes  include  the  following: 

(1)  The  overnight  Eurodollar  item  now 
collected  on  the  FR  2050  and  the  two  tenn 
Eurodollar  items  now  collected  on  the  FR 
2077  would  be  collected  in  the  body  of  the 
new  combined  report,  with  the  following 
redefinitions:  (a)  The  item  on  negotiable  term 
Eurodollar  holdings  held  in  custody  would 
be  redefined  to  exclude  those  held  for 
depository  institutions,  consistent  with  the 
exclusion  of  deptository  institution  holdings 
from  the  other  two  items;  and  (b)  all  three 
items  would  be  redeHned  to  also  exclude 
Eurodollar  liabilities  to  all  money  market 
mutual  funds,  which  now  are  included. 

(2)  A  memorandum  item  would  l>e  added 
to  the  report  to  segregate  overnight 


Eurodollars  held  by  institution-only  money 
market  mutual  funds. 

(3)  The  two  term  Eurodollar  data  items 
would  be  expanded  from  single-day 
(Wednesday)  coverage  to  daily  data  reported 
weekly,  consistent  with  the  coverage  of  the 
overnight  Eurodollar  item.  Daily  data  also 
would  be  collected  for  the  new  memorandum 
item. 

The  combined  report  will  be 
implemented  as  of  the  reporting  week 
beginning  Tuesday,  March  29,  1994. 

2.  Report  title:  Quarterly  Report  of 
Assets  and  Liabilities  of  Large  Foreign 
Offices  of  U.S.  Banks. 

Agency  form  number:  FR  2502q. 

OMB  Docket  number  7100-0079. 

Frequency:  Quarterly. 

Reporters:  Large  foreign  branches  and 
banking  subsidiaries  of  U.S.  banks. 

Annual  reporting  hours:  9,045. 

Estimated  avemge  hours  per  response: 
3.75. 

Number  of  respondents:  588  branches, 
15  banking  subsidiaries.  Small 
businesses  are  not  affected. 

General  description  of  report:  Tnis 
information  collection  is  required  [12 
U.S.C.  248(a)(2).  602.  and  625)  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)l. 

This  report  collects  asset  and  liability 
information  from  foreign  branches  and 
subsidiaries  of  U.S.  commercial  banks 
and  Edge  and  agreement  corporations. 
The  data  are  used  in  the  construction  of 
the  monetary  aggregates  and  to  monitor 
flows  of  funds  between  banks  and  their 
branches.  The  report  also  provides 
information  on  foreign  branch  claims  to 
individual  countries,  which  aids  in 
monitoring  the  total  exposure  of  U.S. 
banks  to  individual  countries.  Also,  data 
fix)m  this  report  are  combined  with  data 
from  the  Department  of  the  Treasury  to 
form  the  basis  of  information  that  is 
compiled  by  the  Bank  for  International 
Settlements  (BIS)  from  all  G-10 
countries  on  international  banking 
market  developments. 

The  report  has  been  renamed  and  now 
includes  some  of  the  data  formerly 
collected  on  the  Monthly  Report  on 
Foreign  Branch  Assets  and  Liabilities 
(FR  2502;  OMB  No.  7100-0078).  which 
has  been  discontinued.  The  reporting 
panel  has  been  broadened  to  include 
large  foreign  banking  subsidiaries.  The 
FR  2502  items  on  customer  detail  on 
transactions  with  U.S.  residents  and 
claims  and  liabilities  vis-a-vis  other 
non-U. S.  offices  of  the  parent  have  been 
reformatted  and  are  collected  in  the 
memoranda  section.  Data  on  Eurodollar 
liabilities,  both  overnight  and  term* 
payable  to  certain  U.S.  addresses,  which 
excluded  liabilities  held  by  depository 
institutions,  have  been  redefined  to  also 
exclude  liabilities  hold  by  all  money 
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market  mutual  funds.  An  item  has  been 
added  to  collect  liabilities  held  by 
institution-only  money  market  mutual 
funds.  The  report's  overnight  and  term 
Eurodollar  items  have  been  expanded 
from  single-day  coverage  to  five  days  of 
data.  The  remaining  items  from  the 
former  FR  2502  report  have  been 
dropped,  resulting  in  a  66  percent  net 
decrease  in  reporting  burden. 

3.  Report  title:  Application  for 
Employment  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

Agency  form  number:  N.A. 

OMB  Docket  number:  7100-0181. 

Frequency:  On  occasion. 

Reporters:  Individuals. 

Annual  reporting  hours:  10,099. 

Estimated  average  hours  per  response: 
1. 

Number  of  respondents:  10,099.Small 
businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (12  U.S.C  244  and 
248(1))  and  is  given  confidential 
treatment  (5  U.S.C.  552(a)  and  552(b)  (2) 
and  (6)). 

The  Application  for  Employment  with 
the  Board  of  Governors  of  the  Federal 
Reserve  System  collects  information 
needed  to  determine  the  qualifications, 
suitability,  and  availability  of 
applications  for  employment  with  the 
Board  and  of  current  Board  employees 
for  reassignment,  reinstatement, 
transfer,  or  promotion.  The  completed 
form  may  also  be  used  to  examine,  rate, 
or  assess  the  applicant's  qualifications 
and  to  determine  if  the  applicant  is 
entitled  to  rights  or  benefits  under 
certain  laws  and  regulations.  The 
proposed  revisions  include  the  deletion 
of  certain  items,  the  addition  of  items, 
clarification  of  Federal  Reserve  Board 
personnel  policies,  and  minor  editorial 
changes. 

4.  Report  title:  Report  of  Condition 
and  Income  for  Edge  and  Agreement 
Corporations. 

Agency  form  number:  FR  2886b. 

OMB  Docket  number:  7100-0086 

Frequency:  Quarterly. 

Reporters:  Edge  and  Agreement 
corporations. 

Annual  reporting  hours:  2,301. 

Estimated  average  hours  per  response: 
6.6. 

Number  of  respondents:  49  banking 
corporations,  38  investment 
corporations.  Small  businesses  are  not 
affected. 

General  description  of  report:  This 
information  collection  is  required  and 
authorized  by  law  [12  U.S.C.  602  and 
6251.  Certain  respondent  data  are  given 
confidential  treatment  [5  U.S.C. 
552(b)(4)]. 


This  report  collects  balance  sheet  and 
income  data  from  Edge  and  Agreement 
corporations.  The  data  are  used  to 
supplement  examination  reports  and 
support  the  applications  process,  to 
monitor  aggregate  institutional  trends, 
and  to  measure  the  effect  of  and 
compliance  with  the  Board's  Regulation 
K.  The  significant  revisions  proposed 
consist  of  the  collection  of  all  branch 
activities  of  both  banking  and 
investment  Edge  corporations  (both 
domestic  and  foreign)  into  one 
consolidated  report;  the  addition  of  a 
new  schedule  to  collect  selected  items 
from  individual  branches;  the  addition 
of  a  new  schedule  to  collect  information 
on  risk  based  capital;  the  addition  of  a 
new  schedule  to  collect  additional 
information  on  securities  to  comply 
with  the  implementation  of  Financial 
Accounting  Standards  Board  (FASB) 
Statement  115;  and  the  addition  of  a 
new  balance  sheet  item  to  collect 
information  on  subordinated  notes  and 
debentures. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension, 
Without  Revisions,  of  the  Follovdng 
Reports 

1.  Report  title:  Request  for  Proposal; 
Request  for  Price  Quotations. 

Agency  form  number:  N.A. 

OMB  Docket  number:  7100-0180. 

Frequency:  On  occasion. 

Reporters:  Vendors,  suppliers. 

Annual  reporting  hours:  6.580. 

Estimated  average  hours  per  response: 
.854 

Number  of  respondents:  7.700.  Small 
businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (12  U.S.C  244]  and  is 
not  given  confidential  treatment,  unless 
requested  otherwise  by  the  respondent. 

The  Federal  Reserve  Board  utilizes 
these  two  procurement  forms  in 
obtaining  competitive  proposals  and 
contracts.  Depending  upon  the  product 
or  services  for  which  the  Federal 
Reserve  Board  is  seeking  competitive 
bids,  the  vendor  or  supplier  is  requested 
to  provide  either  basic  price  information 
for  providing  the  goods  or  services 
(Request  for  Price  Quotation)  or  a 
document  covering  not  only  price 
information,  but  the  means  of 
performing  a  particular  service  and  a 
description  of  the  qualification  of  the 
contractor's  staff  who  will  perform  the 
service  (Request  for  Proposal). 

2.  Report  title:  Ongoing  Intermittent 
Survey  of  Households. 

Agency  form  number:  FR  3016. 
OMB  Docket  number:  7100-0150. 
Frequency:  Up  to  four  times  a  year. 
Reporters:  Households  and 
individuals. 


Annual  reporting  hours:  240. 

Estimated  average  hours  per  response: 
.25. 

Number  of  respondents:  500.  Small 
businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  [12 
U.S.C.  225a.  263, 1828(c).  1842,  1843, 
and  4008.  and  15  U.S.C.  1693b{a)].  No 
issues  of  confidentiality  arise  under  the 
Freedom  of  Information  Act  [FOIA]  or 
under  the  Privacy  Act. 

This  survey  provides  the  Federal 
Reserve  with  considerable  flexibility  in 
obtaining  household-based  information 
specifically  tailored  to  the  Federal 
Reserve's  policy  and  regulatory  and 
operational  responsibilities. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2. 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  94-2887  Filed  2-8-94;  8:45  ami 
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Capitol  Bancorp  Limited;  Acquisition 
of  Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  ins[>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
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fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  4,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60890: 

1.  Capitol  Bancorp  Limited,  Lansing, 
Michigan;  to  acquire  Consolidated  Baink 
Services,  Inc.,  Holland,  Michigan,  and 
thereby  engage  in  performing  internal 
audit  services  on  a  contract  basis,  which 
will  be  expanded  into  compliance 
management  and  other  advisorj'  services 
for  depository  institutions,  pursuant  to 
§'225.25(bKll)  of  tlie  Board's 
Regulation  Y.  These  services  will  bs 
provided  to  Michigan  banking 
institutions. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  2.  1994. 
lennjfer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-2888  Filed  2-S-94,  8:45  am) 
BIUJ4Q  cooe  e2io-ot-^ 


First  Bankshares  of  West  Point,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  March 
4. 1994. 


A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.VV..  Atlanta,  Georgia 
30303: 

1.  First  Bankshare-s  of  West  Point, 
Inc.,  West  Point,  Georgia;  to  acquire  at 
least  16.11  percent  of  the  voting  shares 
of  First  Peoples  Bank,  Pine  Mountain. 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  2. 1994. 
Jennifer  J.  Johnson, 
Associate  Secrvtary  of  the  Board. 
[FR  Doc.  94-2690  Filed  2-8-94;  8:45  anil 
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Harlan  A.  Klefstad,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  cr  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Februarj'  28, 1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Harlan  A.  Klefstad.  Forman,  North 
Dakota;  to  acquire  an  additional  18.9 
percent  for  a  total  of  38.0  percent;  and 
Steven  D.  McLaen,  Forman,  North 
Dakota,  to  acquire  an  additional  16.3 
percent  for  a  total  of  33.7  percent  of  the 
voting  shares  of  Sargent  Bankshares, 
Inc.,  Forman.  North  Dakota,  and  thereby 
indirectly  acquire  Sargent  County  Bank, 
Forman.  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2. 1994. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-2889  Filed  2-6-94;  8  45  ara) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Partial  Support  for  Children's  Nutrition 
Lat>el  Literacy  Project;  Consideration 
of  Cooperative  Agreement 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  accepted  for  consideration  a 
single  source  application  from  KIDSNEi' 
(a  nonprofit,  multimedia  organization) 
for  partial  support  for  Phase  11  of  the 
"Kid's  Label  Literacy  Project"  in  the 
form  of  a  cooperative  agreement.  Phase 
I.  which  has  been  completed,  was 
funded  from  private  sources.  The  goal  of 
this  multimedia  project  is  to  help  cre-afe 
generations  of  label  literate  adults  by 
motivating  children  to  look  for  and  to 
use  the  new  food  label  on  their  own  and 
with  the  help  of  their  parents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects: 
Maura  C.  Stephanos,  Division  of 
Contracts  and  Grants  Management 
(HFA-520),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443- 
6170. 
Regarding  the  programmatic  aspects: 
Sherree  Lancaster,  Office  of  the 
Commissioner  (HFA-5),  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-8122. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  that  it  has  accepted  for 
consideration  a  single  source 
application  from  KIDSNET  for  support 
of  a  children's  nutrition  label  literacy 
project.  Competition  is  limited  to 
KIDSNET  because  it  has  developed  a 
unique  combination  of  commitments 
and  partnerships  that  bring  together 
educators  and  the  broadcast  media,  as 
well  as  nutritionists,  food  industry 
representatives,  trade  associations,  and 
others  to  launch  this  multimedia 
project.  Specifically.  KIDSNET  has:  (1) 
Formed  a  partnership  with  the  National 
Education  Association,  representing 
more  than  2  million  teachers,  which 
will  help  to  develop  and  distribute  a 
curriculum  to  teachers  and  to  medical, 
health,  and  social  service  professionals 
via  its  health  information  network;  (2) 
arranged  for  Houghton-Mifflin,  the 
company  that  holds  the  rights  to  the 
popular  children's  character  "Curious 
George,"  to  allow  the  character  to  be 
used  in  television  (TV)  public  service 
announcements  (PSA's),  videos,  and  a 
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variety  of  printed  materials  to  educate 
children  about  the  food  label  (in  a  way 
similar  to  that  In  which  "Smokey  the 
Bear"  educates  children  about  forest 
fires);  (3)  received  the  endorsement  from 
KIDSNETs  broadcast  industry  advisory 
board,  which  includes  all  four  TV 
networks  and  the  major  cable  TV 
networks,  to  produce  TV  PSA's  that  will 
run  during  the  best  time  slots  targeted 
for  children;  (4)  formed  a  kid's  label 
literacy  media  task  force  representing 
national  broadcast  and  cable  networks 
and  a  leading  children's  production 
company  to  develop  and  implement  this 
project  and  ensure  widespread  usage  of 
the  PSA's  on  the  major  national  TV  and 
cable  networics;  (5)  arranged  for  the 
Federal  Consumers  Information  Center 
to  distribute  a  parent  and  teacher 
companion  brochure  which  will  be 
promoted  during  the  PSA's;  (6)  signed- 
on  more  than  100  representatives  of 
industry  and  trade  associations  and 
experts  in  child  development  and 
nutrition  to  participate  in  this  project; 
(7)  identified,  met  with,  and  held 
preliminary  discussions  with  various 
children's  museums  to  develop  and 
promote  a  kid's  label  literacy  exhibit; 
and  (8)  as  a  resuh  of  KIDSNET's  Phase 
I  activities,  acquired  expertise  and 
recognition  in  the  fleld  of  children  and 
label  literacy.  FDA's  authority  to  enter 
into  grants  and  cooperative  agreements 
is  set  out  in  section  301  of  the  Public 
Health  Service  Act  (42  U.S.C  241). 
FDA's  programs  are  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
No.  93.103.  Before  entering  into  grants 
or  cooperative  agreements,  FDA 
carefully  considers  the  benefits  that 
such  support  will  provide  the  public. 

KIDSNET's  application  for  this  award 
will  undergo  a  noncompetitive  dual 
peer  review.  An  external  review 
committee  of  experts  in  nutrition,  food 
labeling,  and  media  has  reviewed  and 
evaluated  the  application  based  on  its 
expressed  ability  to  successfully 
accomplish  the  goals  of  the  project.  A 
second  level  review  will  be  conducted 
by  the  National  Advisory  Environmental 
Health  Sciences  Council,  which 
regularly  reviews  applications  for  FDA. 

I.  Background 

In  1991,  FDA  and  the  U.S. 
Department  of  Agriculture  initiated  a 
food  labeling  education  campaign  to 
increase  consumers'  knowledge  and 
effective  use  of  the  new  food  label  to 
assist  them  in  making  accurate  and 
sound  dietary  choices  in  accordance 
with  the  Dietary  Guidelines  for 
Americans.  The  goals  of  the  campaign 
are  to  promote  awareness  of  the  food 
label  and  to  motivate  consumers  to  use 
food  label  information  in  making  more 


nutritious  food  selections  in  order  to 
achieve  healthier  diets.  A  major  thrust 
of  the  campaign  is  to  encourage  and 
build  partnerships  among  and  with 
health,  nutritional,  and  consumer 
groups  in  order  to  develop,  disseminate, 
and  evaluate  materials  and  projects 
educating  children  about  the  new  food 
label.  FDA  also  recognizes  that  the 
learning  process  must  be  expanded 
beyond  the  classroom  to  include  other 
areas  of  frequent  exposure  such  as 
children's  TV  programming. 

In  1992,  in  support  of  this  campaign, 
KIDSNET  initiated  Phase  I  of  the  "Kid's 
Label  Literacy  Project."  This  initial 
phase  of  the  project  involved  research 
and  development  of  an  outline  for  an 
educational  and  public  outreach 
initiative  to  educate  children  about 
nutrition  through  food  labeling.  In 
December  1991.  KIDSNET  conducted 
several  children's  focus  groups  to:  (1) 
Examine  children's  attitudes  and 
l)ehavior  regarding  food  purchasing, 
preparation,  and  consumption;  (2) 
determine  children's  awareness  and 
knowledge  of  the  relationship  between 
food  and  nutrition;  and  (3)  identify 
sources  of  information  on  food.  As  part 
of  its  efforts  to  reach  out  to  the  various 
constituencies  involved  in  nutrition 
education,  KIDSNET  conducted  a 
seminar  in  January  1994,  with  more 
than  100  representatives  from  the 
government,  food  industry,  nutrition 
and  educational  health  communities, 
public  interest  groups,  and  the  media  to 
obtain  their  insights  and  cooperation 
regarding  this  initiative.  During  the 
National  Education  Association's 
National  Health  Conference,  held  in  the 
spring  of  1993,  KIDSNET  surveyed 
participants  to  determine  how  this 
labeling  initiative  should  be 
implemented  in  the  schools.  Educators 
from  10  States  volunteered  to 
particii>ate  in  curriculum  development 
and  evaluation.  In  addition,  KIDSNET 
reviewed  various  cartoon  characters  to 
identify  one  that  would  become  the  key 
symbol  for  the  project.  The  character 
"Curious  George"  was  selected  to  be  the 
key  symbol  and  will  become  f>art  of  the 
educational,  consumer,  TV,  and  product 
elements  of  the  initiative. 

n.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  the  "Kids  Label  Literacy 
Project."  if  awarded.  wiU  be  in  the  form 
of  a  cooperative  agreement  in  the 
anticipated  amount  of  $50,000.  The 
award  will  be  subject  to  all  policies  and 
requirements  that  govern  the  programs 
of  the  Public  Health  Service,  including 
the  provisions  of  45  CFR  part  74  and  the 


Public  Health  Service  grants  policy 
statement. 

B.  Length  of  Support 

The  length  of  support  will  be  1  year 
with  the  possibility  of  an  additional  2 
years  of  noncompetitive  support. 
Continuation  beyond  the  first  year  will 
be  based  upon  performance  during  the 
preceding  year  and  the  availability  of 
Federal  fiscal  year  appropriations. 

C.  Delineation  of  Substantive 
Involvement 

1.  All  PSA's  will  be  reviewed  and 
approved  by  the  FDA  for  product 
content. 

2.  FDA  will  have  full  representation 
on  the  advisory  board. 

3.  FDA  will  review  and  approve  all 
education  material  distributed  by 
KIDSNET. 

4.  FDA  will  be  consulted  on  the 
implementation  of  the  traveling 
exhibits. 

ni.  Reasons  for  Single  Source  Selection 

FDA  is  offering  this  cooperative 
agreement  to  KIDSNET  to  encourage 
continuation  of  the  "Kids  Label  Literacy 
Project"  by  providing  partial  support  of 
Phase  n.  FDA  believes  that  there  is 
compelling  evidence  that  KIDSNET  is 
uniquely  quaUfied  to  fulfill  the  goals  of 
the  children's  nutrition  label  literacy 
project.  While  completing  Phase  I  of  the 
project,  KIDSNET  has  obtained 
expertise  and  recognition  in  educating 
children  about  nutrition  and  the  food 
label  via  the  media.  Also.  KIDSNET  has 
developed  a  unique  combination  of 
partnerships  and  commitments  from 
various  sectors;  these  include:  (1)  Major 
TV  networks  and  cable  TV.  which  will 
run  the  PSA's  during  the  best  time  slots 
for  children;  (2)  the  Federal  Consumer 
Information  Center,  which  will 
distribute  the  companion  brochure;  (3) 
the  National  Education  Association, 
which  will  help  write,  pubUsh.  and 
distribute  a  curriculum  to  schools;  (4) 
release  by  the  company  holding  the 
rights  to  the  popular  children's 
character  "Curious  George,"  which 
could  be  used  in  the  PSA's,  videos,  and 
printed  materials;  and  (5)  various 
children's  museums  throughout  the 
United  States,  which  expose  the  public 
to  a  variety  of  pertinent  and  timely 
information.  In  the  past  2  years, 
KIDSNET  has  laid  a  strong  foundation 
for  the  successful  introduction  and 
implementation  of  this  project.  In 
December  1991,  it  conducted  focus 
groups  on  the  subject  of  nutrition  and 
the  food  label  with  children.  In  January 
1992,  KIDSNET  held  a  national 
symposium  in  Washington.  DC,  with 
participation  from  government,  public 
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interest  groups,  educational 
organizations,  and  representatives  of  the 
private  sector  to  help  focus  the  project 
and  generate  support  for  such  an 
initiative. 

IV.  Reporting  Requirements 

Program  progress  reports  and 
financial  status  reports  (Standard  Form 
SF-269)  will  be  required  quarterly, 
based  on  date  of  award.  These  reports 
will  be  due  within  30  days  after  the  last 
day  of  each  quarter.  Final  program 
progress  and  financial  status  reports 
will  be  due  90  days  after  expiration  of 
the  project  period  of  the  grant. 

Daled:  January  31.  1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-2833  Filed  2-8-94;  8:45  am] 

BtLUNQ  CODE  4160-01-F 


Investigational  New  Drugs;  Procedure 
to  Monitor  Clinical  Hold  Process; 
Meeting  of  Review  Committee  and 
Request  for  Submissions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  the  clinical  hold  review 
committee,  which  reviews  the  clinical 
holds  that  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  has 
placed  on  certain  investigational  new 
drug  trials.  The  committee  was 
established  as  a  1-year  experiment  in 
August  1991.  The  committee  met 
quarterly  through  1992.  The 
experimental  phase  of  the  committee 
process  has  concluded,  and  FDA  has 
decided  that  the  committee  will  now 
meet  semiannually  as  a  regular  program. 
FDA  is  inviting  any  interested  drug 
company  to  use  the  confidential, 
mechanism  to  submit  to  the  committee 
for  its  review  the  name  and  number  of 
any  investigational  new  drug  trial 
placed  on  clinical  hold  during  the  past 
12  months  that  the  company  wants  the 
committee  to  review. 
DATES:  The  meeting  will  be  held  in 
March  1994.  Drug  companies  may 
submit  review  requests  for  the  March 
meeting  before  March  11,  1994. 
ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  rm.  14-105.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-443-1306. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Wolf,  Center  for  Drug 


Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855.  301- 
594-1046. 

SUPPLEMENTARY  INFORMATION:  FDA 
regulatior.s  at  part  312  (21  CFR  part  312) 
provide  procedures  that  govern  the  use 
of  investigational  new  drugs  in  human 
subjects.  These  regL>!ations  require  that 
the  sponsor  of  a  clinical  investigation 
submit  an  investigational  new  drug 
application  (IND)  to  FDA  outlining  the 
proposed  use  of  the  investigational 
drug.  The  IND  must  contain  the  study 
protocol,  a  summary  of  human  and 
animal  experience  with  the  drug,  and 
information  about  the  drug's  chemistry 
and  pharmacology.  FDA  reviews  an  IND 
to  help  ensure  the  safety  and  rights  of 
subjects  and  to  help  ensure  that  the 
quality  of  any  scientific  evaluation  of 
drugs  is  adequate  to  permit  an 
evaluation  of  the  drug's  efficacy  and 
safety.  An  investigational  new  drug  for 
which  an  IND  is  in  effect  is  exempt  from 
the  premarketing  approval  requirements 
that  are  otherwise  applicable  and  may 
be  shipped  lawfully  for  the  purpose  of 
conducting  clinical  investigations  of 
that  drug. 

If  FDA  determines  that  a  proposed  or 
ongoing  study  may  pose  significant  risks 
for  human  subjects  or  is  otherwise 
seriously  deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  impose  a  clinical  hold  on  the 
study.  The  clinical  hold  is  one  of  FDA's 
primar)-  mechanisms  for  protecting 
subjects  who  are  Involved  in 
investigational  new  drug  trials.  A 
clinical  hold  is  an  order  that  FDA  issues 
to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
placed  on  one  or  more  of  the 
investigations  covered  by  an  IND.  When 
a  proposed  study  is  placed  on  chnical 
hold,  subjects  may  not  be  given  the 
investigational  drug  as  part  of  that 
study.  When  an  ongoing  study  is  placed 
on  clinical  hold,  no  new  subjects  may 
be  recruited  to  the  study  and  placed  on 
the  investigational  drug,  and  patients 
already  in  the  study  should  stop 
receiving  therapy  involving  the 
investigational  drug  unless  FDA 
specifically  permits  it. 

FDA  regulations  at  21  CFR  312.42 
describe  the  grounds  for  the  imposition 
of  a  clinical  hold.  When  FDA  concludes 
that  there  is  a  deficiency  in  a  proposed 
or  ongoing  chnical  trial  which  may  be 
grounds  for  the  imposition  of  a  hold 
order,  ordinarily  FDA  will  attempt  to 
resolve  the  matter  through  informal 
discussions  with  the  sponsor.  If  that 
attempt  is  unsuccessful,  the  agency  may 
order  a  clinical  hold.  In  CDER.  a  clinical 


hold  is  ordered  by  or  on  behalf  of  the 
director  of  the  Division  that  is 
responsible  for  review  of  the  IND.  The 
order  identifies  the  studies  imder  the 
IND  to  which  the  hold  applies  and 
explains  the  basis  for  the  action.  The 
hold  order  may  be  made  by  telephone 
or  other  means  of  rapid  communication, 
or  in  writing.  Within  30  days  of  the 
imposition  of  the  clinical  hold,  the 
Division  director  provides  the  sponsor 
with  a  written  explanation  of  the  basis 
for  the  hold.  Any  sponsor  who  has  not 
received  a  written  explanation  within 
30  days  should  notify  the  Division  and 
request  that  it  be  issued.  In  addition  to 
providing  a  statement  of  reasons,  this 
ensures  that  the  hold  is  recorded  in 
CDER's  management  information 
system. 

The  cUnical  hold  order  specifies 
whether  the  sponsor  may  resume  the 
affected  investigation  without  prior 
notification  by  FDA  once  the  deficiency 
has  been  corrected.  If  the  order  does  rot 
permit  this  resumption,  an  investigation 
may  resume  only  after  the  Division 
director  or  his  or  her  designee  has 
notified  the  sponsor  that  the 
investigation  may  proceed.  Resumption 
may  be  authorized  by  telephone  or  other 
means  of  rapid  communication.  If  all 
investigations  covered  by  an  IND  remain 
on  clinical  hold  for  1  year  or  longer, 
FDA  may  place  the  IND  on  inactive 
status. 

FDA  regulations  at  21  CFR  312.48 
provide  dispute  resolution  mechanisms 
through  which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  a 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  hold. 

Over  the  years,  drug  sponsors  have 
expressed  a  number  of  concerns  about 
the  clinical  hold  process,  including 
concerns  about  the  scientific  and 
procedural  adequacy  of  some  agency 
actions.  FDA  undertook  several 
initiatives  to  evaluate  the  consistency 
and  fairness  of  the  Center's  practices  in 
imposing  clinical  holds.  First,  CDER 
completed  a  center-wide  review  of 
clinical  holds  recorded  in  the 
management  information  system.  While 
some  differences  in  practice  and 
procedure  were  discerned  among 
di\'isions,  it  appeared  that  the 
procedures  specified  in  the  regulations 
were,  in  general,  being  followed,  and 
that  holds  were  scientifically 
supportable. 

Second,  FDA  established  a  committee 
in  CDER  to  review  selected  clinical 
holds  for  scientific  and  procedural 
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quality.  The  committee  held  pilot 
meetings  in  1991  and  1992.  "Hie  trial 
phase  of  the  committee  review  process 
conGrmed  the  agency's  view  that  the 
divisions  in  CDER  impose  clinical  holds 
in  a  manner  that  is  generally  consistent 
with  FDA's  procedural  requirements 
and  that  holds  are  imposed  on 
scientifically  supportable  grounds. 

The  agency  now  has  decided  to  make 
the  clinical  hold  committee  review 
process  a  regular,  ongoing  program.  The 
review  pro<»dure  of  the  committee  is 
designed  to  afford  an  opportunity  for  a 
sponsor  who  does  not  wish  to  seek 
formal  reconsideration  of  a  pending 
hold  to  have  that  hold  considered 
"anonymously."  The  committee 
consists  of  senior  managers  in  ODER,  a 
senior  official  from  the  Center  for 
Biologies  Evaluation  and  Research,  and 
FDA's  Chief  Mediator  and  Ombudsman. 
The  committee  will  meet  semiannually. 
The  March  meeting  will  be  the  second 
meeting  after  the  close  of  the 
experimental  stage  of  the  committee. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  holds  proposed 
for  review  by  drug  sponsors.  In  general, 
a  drug  sponsor  should  request  review 
when  it  disagrees  with  the  agency's 
scientific  conclusions. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to 
FDA's  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CDER  staff  (with  the  exception  of  the 
Chief  Mediator  and  Ombudsman)  are 
never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the  holds 
were  randomly  chosen  and  which  were 
submitted  by  sponsors.  The  committee 
will  evaluate  the  selected  clinical  holds 
for  scientific  content  and  consistency 
v«th  agency  regulations  and  CDER 
policy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  will  be 
available  from  the  Chief  Mediator  and 
Ombudsman.  If  the  status  of  a  clinical 
hold  changes  following  the  committee's 
review,  the  appropriate  division  will 
notify  the  sponsor. 

FDA  invites  drug  companies  to 
submit  to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  new  drug  trial 
that  was  placed  on  clinical  hold  during 
the  past  12  months  that  they  want  the 
committee  to  review  at  its  March 
meeting.  Submissions  should  be  made 
by  March  11, 1994,  to  Amanda  B. 


Pedersen,  FDA  Chief  Mediator  and 
Ombudsman  (address  above). 

Dated:  February  2. 1994. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  94-2882  Filed  2-6-94;  8:45  am] 
BajJNO  COOC  41«»-»»-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Assistant  Secretary  for  Administration 
[Docket  No.  N-«4-3713] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 

AGENCY:  Department  of  Housing  and 

Urban  Development. 

ACTION:  Notification  of  a  proposed 

amendment  to  an  existing  system  of 

records, 

summary:  The  Department  is  giving 
notice  that  it  intends  to  amend  the 
following  Privacy  Act  system  of  records: 
HUD/H-11,  Tenant  Housing  Assistance 
and  Contract  Verification  Data. 
EFFECTIVE  DATES:  This  amendment  shall 
become  effective  without  further  notice 
in  30  calendar  days  (March  11, 1994) 
unless  comments  are  received  on  or 
before  that  date  which  would  result  in 
a  contrary  determination. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Gerk, 
Office  of  General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 

A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Privacy  Act  Officer, 
Telephone  Number  (202)  708-2374. 
This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  HUD/H- 
1 1  contains  a  record  for  each  individual 
receiving  housing  assistance  from  HUD 
under  one  of  the  following  programs: 
Section  8,  Public/Indian  Housing, 
Section  236  (including  Section  236 
RAP),  Rent  Supplement,  Section 
221(d)(3)  BMIR.  SecUon  811,  and 
Section  202.  This  amendment  is  being 
made  to  reflect  the  Department's 
intention  to  maintain  and  use  records 
detailing  contractual  agreements  entered 
into  between  HUD  and  its  respective 
tenants  and  PHAs/owner/management 


agents  for  the  aforementioned  programs, 
lliese  records  will  detail  the  duration 
and  financial  terms  of  agreed  upon 
contractual  agreements.  Additionally,  a 
set  of  records  will  be  maintained 
detailing  a  history  of  all  assistance  made 
under  the  lease.  Also,  this  system  of 
records  is  being  amended  to  change  the 
name  of  the  system  to  better  reflect 
program  coverage. 

Tne  system  notice  is  set  forth  in  its 
entirety  below.  Previously,  the  system 
and  prefatory  statement  containing  the 
general  routine  uses  applicable  to  all  of 
the  Department's  systems  of  records 
were  published  in  the  "Federal  Register 
Privacy  Act  Issuances,  1991 
Compilation,  Volume  I." 

A  report  as  required  by  5  U.S.C 
552(a)  of  the  Privacy  Act,  has  been 
submitted  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4B  of 
Appendix  I  to  OMB  Circular  Na  A-130, 
"Federal  Agency  Responsibibties  for 
Maintaining  Records  About 
Individuals."  revised  June  25,  1993  (58 
FR  36068.  July  2, 1993). 

Authority:  5  U.S.C  88  Stat.  1896;  sec.  7(d} 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

Issued  at  Washington,  DC  February  2, 
1994. 

Marilyno  A.  Davis, 
Assistant  Secretary  for  Administration. 


HUD/H-11 
SYSTEM  NADfC: 

Tenant  Housing  Assistance  and 
Contract  Verification  Data. 

SYSTEM  location: 

Headquarters  and  Field  Offices.  For  a 
listing  of  Field  Offices  with  addresses, 
see  24  CFR  part  16,  appendix  A.    , 
Decentralized  portions  of  this  data  may 
be  maintained  by  selected  contractors 
with  research  contracts. 

categories  of  inoiviouals  covered  by  the 

SYSTEM: 

This  file  contains  a  record  for  each 
individual  receiving  housing  assistance 
fi'om  HUD  under  the  following 
programs:  Section  8,  Public/Indian 
Housing,  Section  236  (including  Section 
236  RAP),  Rent  Supplement,  Section 
221  {d)3  BMIR,  Section  811.  and  Section 
202.  The  file  will  also  contain  a  record 
for  each  PHA/owner/management  agent 
who  receives  payments  for  the  assisted 
housing  programs  mentioned  above. 

categories  of  records  M  the  SYSTEM: 

The  system  of  records  provides  data 
needed  to:  (1)  Determine  the  amount  of 
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housing  assistance  tenants  may  receive. 
(2)  calculate  payments  due  to  public 
housing  agencies,  owners/management 
agents,  or  contract  admimstrators,  (3) 
forecast  budgets  and  (4)  control  funds. 
The  system  of  records  also  contains 
manual  and  automated  records 
consisting  of:  Identification  information 
such  as  Name:  SSNs  for  all  individuals 
six  (6)  years  of  age  and  older.  Alien 
Registration  Information;  address  and 
tenant  unit  nimiber;  financial  data  such 
as  income,  adjustments  to  income; 
contract  rent  amount;  tenant  rent;  tenant 
characteristics  such  as  number  in 
family,  sex  of  family  member, 
information  about  the  family  that  v^ould 
qualify  them  for  certain  adjustments  or 
for  admission  to  a  project  limited  to  a 
special  population  (e.g.,  elderly, 
handicapped  or  disabled);  relationships 
of  members  of  the  household  to  the 
Head  of  household  (e.g.,  spouse,  child); 
preference(s)  applicable  to  the  family  at 
admission;  income  status  at  admission 
and  race  and  ethnicity  of  Head  of 
household;  unit  characteristics  such  as 
number  of  bedrooms;  geographic  data 
information  obtained  by  PHA  or  owner 
from  third  parties  used  to  verify  data 
supplied  by  the  applicant  or  tenant  to 
determine  eligibility  or  level  of 
assistance;  information  obtained  from  a 
state  wage  information  collection 
agency  on  wages  and  claim  information; 
information  obtained  through  computer 
matching  by  HUD  or  a  PHA  with 
Federal  and  State  agencies;  information 
on  the  results  of  the  follow-up  phase  of 
owner  verifications  or  a  computer  match 
of  tenant  income  (i.e.,  dollar  amount  of 
overpaid  assistance,  amount  repaid, 
prosecution,  termination  of  assistance, 
and  termination  of  tenancy);  and  related 
correspondence. 

Also  included  are  manual  and 
automated  records  on  all  contractual 
agreements,  and  financial  information 
(i.e.,  names,  addresses.  Taxpayer 
Identification  Nxunbers  (TlNs)  or  Social 
Security  Numbers  (SSNs),  obligations, 
payments,  contract  terms)  for  public 
housing  agencies,  and/or  owners/ 
management  agents. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

United  States  Housing  Act  of  1937;  as 
amended,  42  U.S.C.  1437  et  seq.,  and 
the  Housing  and  Community 
Development  Amendments  of  1981. 
Public  Law  97-35,  95  Stat.  408. 

ROUTINE  uses  OF  RECOflDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

See  routine  uses  paragraph  in 
prefatory  statement.  Other  routine  uses 
include: 


1.  Federal,  State,  and  local  agencies 
(e.g..  State  agencies  administering  the 
State's  unemployment  compensation 
laws.  State  Welfare  and  food  stamp 
agencies,  U.S.  Office  of  Personnel 
Management,  U.S.  Postal  Service,  U.S. 
Department  of  Defense,  and  U.S.  Social 
Security  Administration) — to  verify  the 
accuracy  and  completeness  of  the  data 
provided,  to  verify  eligibility  or 
continued  eligibility  in  HUD's  rental 
assistance  programs,  and  to  aid  in  the 
identification  of  tenant  errors,  fraud  and 
abuse  in  assisted  housing  programs 
through  the  Department's  tenant  income 
computer  matching  program; 

2.  Individuals  under  contract  to  HUD 
or  under  contract  to  another  agency 
with  funds  provided  by  HUD — for  the 
performance  of  research  and  statistical 
activities  directly  related  to  the 
management  of  HUD's  rental  assistance 
programs,  to  support  quality  control  for 
tenant  eligibility  efforts  requiring  a 
random  sampling  of  tenant  files  to 
determine  the  extent  of  administrative 
errors  in  making  rent  calculations, 
eligibility  determinations,  etc.,  and  for 
processing  certifications/ 
recertifications. 

3.  Public  Housing  Authorities, 
(PHAs) — to  verify  the  accuracy  and 
completeness  of  tenant  data  used  in 
determining  eligibility  and  continued 
eligibility  and  the  amount  of  housing 
assistance  received; 

4.  Private  Owners  of  assisted 
housing — to  verify  the  accuracy  and 
completeness  of  applic&nt  and  tenant 
data  used  in  determining  eligibility  and 
continued  eligibility  and  the  amount  of 
assistance  received. 

5.  Private  owners  of  assisted 
housing — to  verify  the  accuracy  and 
completeness  of  applicant  and  tenant 
data  used  in  determining  eligibility  and 
continued  eligibility  and  the  amount  of 
assistance  received. 

6.  To  PHAs,  ouTiers/management 
agents  and  contract  administrators — to 
identify  and  resolve  discrepancies  in 
tenant  data; 

7.  To  the  Internal  Revenue  Service — 
to  rei>ort  income  using  IRS  Form  1099; 
emd, 

8.  Social  Security  Administration  and 
Immigration  and  Naturalization 
Service — to  verify  alien  status  and 
continued  eligibiUty  in  HUD's  rental 
assistance  programs. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folder;  magnetic 
tape/disk. 


RETRCVABHJTY: 

Name  of  tenant  and  all  household 
members,  address,  SSN,  or  other 
identification  number.  Name  of  owrners/ 
management  agents  by  name,  SSN  or 
TIN. 

SAFEGUARDS: 

File  folders,  automated  recordskept 
in  a  secured  area.  Access  restricted  to 
authorized  individuals. 

RETENTtON  AND  DISPOSAL: 

Obsolete  records  are  destroyed  or  sent 
to  a  storage  facility  in  accordance  with 
HUD  Handbook  2235.6,  Records 
Disposition  Management;  HUD  Records 
Schedules. 

SYSTEM  MANAGER  AND  ADDRESS: 

For  Section  8,  Section  236  (including 
Section  236  RAP).  Rent  Supplement, 
Section  221{d)3  BMIR.  Section  811.  and 
Section  202 — Office  of  the  Assistant 
Secretary  for  Housing:  Director.  Housing 
Information  and  Statistics  Division, 
Office  of  Management;  Director, 
Planning  and  Procedures  Division, 
Office  of  Multifamily  Housing 
Management,  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
Programs;  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410. 

For  Public  and  Indian  Housing  and 
Section  8  existing  and  Mod  Rehab 
Programs — Office  of  Assistant  Secretary 
for  Public  and  Indian  Housing:  Office  of 
Public  Housing.  Chief.  Occupancy 
Branch.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
SW..  Washington.  DC  20410. 

For  Computer  Matching  Activities — 
Director.  Computer  Matching  Activities 
Division.  Office  of  Public  and  Indian 
Housing  Comptroller.  U.S.  Department 
of  Housing  and  Urban  Development. 
451  7th  Street.  SW..  Washington.  DC 
20410. 

NOTIFICATION  PROCEDURES: 

For  information  assistance,  or  inquiry 
about  the  existence  of  records,  contact 
the  Privacy  Act  Officer  at  the 
appropriate  location,  in  accordance  with 
24  CFR  part  16.  A  list  of  all  locations  is 
g-ven  in  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

The  Department's  rules  for  providing 
access  to  records  to  the  individual 
concerned  appear  in  24  CFR  part  16.  If 
additional  information  or  assistance  is 
required,  contact  the  Privacy  Act  Officer 
at  the  appropriate  location.  A  list  of  all 
locations  is  given  in  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

The  Department's  rule  for  contesting 
the  contents  of  records  and  appealing 
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initial  denials  by  the  individual 
concerned  appear  in  24  CFR  part  16.  If 
additional  information  or  assistance  is 
needed  in  relation  to  contesting  the 
contents  of  records,  it  may  be  obtained 
by  contacting  the  Privacy  Act  Officer  at 
the  appropriate  location.  A  list  of  all 
locations  is  given  in  appendix  A.  If 
additional  information  or  assistance  is 
needed  in  relation  to  appeals  of  initial 
denials,  it  may  be  obtained  by 
contacting  the  HUD  Departmental 
Privacy  Appeals  Officer,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Washington,  DC  20410. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  other  individuals 
and  organizations.  Federal,  State,  and 
local  agencies.  PHA  staff/private 
owners/management  agents. 

IFR  Doc.  94-2946  Filed  2-8-94;  8:45  ami 
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Office  of  Administration 
[Docket  No.  N-94-3712] 

Submission  of  Proposed  Information 
Coliection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUKHMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  foUovnng 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507,  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  February  2, 1994. 
Kay  Weaver 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Proposal:  Proposed  Rule  on  Seven 
Unit  Limitation  Section  203(k)  Program 
(FR-2713). 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
rule  requires  State  and  local 
governments  to  submit  a  plan  to  HUD 
describing  the  program  of  neighborhood 
redevelopment.  HUD  must  accept  the 
plan  before  exempting  a  section  203  (k) 
rehabilitation  loan  from  the  seven  unit 
rule. 

Form  number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 


Number  of  re- 
sportdents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Plan 


10 


160 


1.600 


Total  Estimated  burden  hours:  1,600. 

Status:  Reinstatement. 

Contact:  Ken  Crandall,  HUD,  (202) 
708-4998,  Joseph  F.  Lackey,  Jr..  OMB, 
(202) 395-7316. 

Dated:  February  2. 1994. 
IFR  Doc.  94-2944  Filed  2-8-94;  8:45  am) 
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[Docket  No.  N-94-3711] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
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whether  the  proposal  is  new  or  «n 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  oflicial  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  SectioD  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Dated:  fanuary  24, 1994. 
John  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Proposal:  Legal  Lastnictions 
Concerning  Applications  for  Full 
hisurance  Benefits  Assignment  of 
Multifamily  Mortgages  to  the  Secretary. 

Office:  General  Counsel. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Holders  of  HUD-insured  multifamily 
mortgages  may  receive  mortgage 
insurance  benefits,  in  the  event  of  a 


default,  by  assigning  the  mortgage  to 
HUD.  This  information  collection 
describes  the  legal  documents  to  be 
submitted  by  the  mortgagee  and  the 
procedures  for  submission. 

Form  number:  None. 

Respondents:  State  or  Local 
Governments,  businesses  or  other  for- 
profit,  and  Federal  Agencies  or 
Employees. 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 


Number  of  re- 
spofxlents 


Frequency  of 
respor^se 


Hours  per  re- 
sponse 


Burden  hours 


Information  coAection 


359 


26 


9,334 


Total  estimated  burden  hours:  9,334. 

Status:  Reinstatement. 

Contact:  Donald  Franck.  HUD.  (202) 
708-4167,  Joseph  F.  Lackey,  Jr.,  OMB. 
(202) 395-6880. 

Dated;  January  24.  1994. 

Proposal:  Real  Estate  Settlement 
Procedures  Act  (RESPA).  Amendments 
to  RESPA  in  the  Housing  and 


Community  Development  Act  of  1992 
(FR-3382). 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
rule  proposes  to  amend  24  CFR  Part 
3500,  the  implementing  regulations  for 
I^SPA,  to  reflect  amendments  to 
RESPA  in  the  Hoiising  and  Community 
Development  Act  of  1992  which  adds  a 


new  class  of  covered  transactions — 
subordinate  mortgages  and  proposes  a 
new  Settlement  Statement  (HUD-IA). 

Fonn  Number:  HUD-IA. 
Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  submission:  On 
occasion. 
Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


HUD-IA  ...„ 


115.000 


13.12 


.35 


528.025 


Tofa7  estimated  Burden  Hours: 
528.025. 

Status:  Extension. 

Contact:  Ivy  M.  Jackson.  HUD.  (202) 
708-4560.  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  January  24. 1994. 


Proposal:  Default  Status  Report  on 
Multifamily  Housing  Projects. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Mortgagees  use  this  report  to  notify 
HUD  that  a  project  owner  has  defaulted 
and  that  an  assignment  of  acquisition 
will  result  if  HUD  and  the  mortgagor  do 


not  develop  a  plan  for  reinstating  the 
loan.  The  report  triggers  HUD's 
negotiation  with  the  mortgagor. 
Form  Number:  HUD-92426. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  submission:  Monthly. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequerx:y  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Information  collection 
Recordkeeping  


2.000 
500 


.25 

2.00 


1,500 
1.000 


7o(a7  estimated  Burden  Hours:  2,500. 

Status:  Extension. 

Contact:  James  J.  Tahash,  HUD.  (202) 
708-3944.  Joseph  F.  Uckey,  Jr..  OMB. 
(202) 395-7316. 

Dated:  January  10. 1994. 

Proposal:  Issuer's  Monthly 
Accounting  Report. 


Office:  Government  National 
Mortgage  Association. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Issuers  will  use  these  forms  to  report 
monthly  on  their  securities  accounting. 
The  information  is  necessary  to  assure 
issuers  are  performing  pursuant  to  the 


guaranty  agreement  and  investors  are 
receiving  all  funds  due  them. 

Form  number;  HUD-11 71  lOA.  1710B, 
1710C,  11710D,  and  11710E. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  submission:  On  occasion 
and  monthly. 

Reporting  burden: 


Number  of  re- 
spofxlents 


Frequency  of 
respoTYse 


Hours  per  re- 
sponse 


Burden  hours. 


HUD-11710A 
HUD-17106.. 
HUD-1710C  - 


824 
13 

10 


4,287 

12 

2 


.012036 
.16 


42,517 

39 

3 
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Number  of  re- 
spondents 

Frequency  of 
response 

Hours  per  re- 
sponse 

Burden  hours. 

HUD-11710D      

824 

12 
24 

.25 
.16 

2  472 

HUD-1 1710E 

824 

3.164 

Total  estimated  burden  hours:  48,195. 

Status:  Reinstatement. 

Contact:  Brenda  Countee.  HUD,  (202) 
708-1535.  Joseph  F.  Lackey.  Jr..  OMB. 
(202) 395-7316. 

Dated:  January  10. 1994. 

Proposal:  Summary  of  Guaranty 
Agreement — Graduated  Payment  and 
Growing  Equity. 


O^/ce:  Government  National 
Mortgage  Association  (GNMA). 

Description  of  the  need  for  the 
information  and  its  proposed  use:  In 
compliance  with  Section  306(g)  of  the 
National  Housing  Act,  GNMA  is 
authorized  to  guarantee  the  timely 
payment  of  principal  and  interest  on 
securities  which  are  based  on  or  backed 
by  a  pool  composed  of  mortgages. 


Issuers  of  mortgage-backed  securities 
polls  use  these  forms  to  report  monthly 
on  their  securities  accounting. 

Form  number:  HUD-1 746. 11 748- A. 
11748-B,  and  11748-C. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  submission:  On 
occasion. 

Reporting  burden: 


Numt»er  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours. 


Information  collection 


824 


4.4 


.25 


900 


Total  estimated  burden  hours:  900. 

Status:  Reinstatement. 

Contact:  Charles  Clark.  HUD,  (202) 
708-1535.  Joseph  F.  Lackey,  Jr..  OMB, 
(202) 395-7316. 

Dated;  January  10, 1994. 

Proposal:  Application  Submission 
Requirements:  Section  202  Housing  for 
the  Elderly  and  Section  811  Housing  for 
Persons  with  Disabihties. 


Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
information  is  needed  to  facilitate  a 
prompt  and  orderly  conversion  of  the 
Section  202  Direct  Loan  Pipeline 
Projects  to  the  Section  202  or  Section 
811  Capital  Advance  Programs.  This 
information  will  be  used  to  assist  HUD 
in  determining  the  owner's  eligibility 
and  capacity  to  finalize  the 


development  of  a  housing  project  under 
the  Capital  Advance  Program. 

Form  number:  HUD-92446-C:A, 
92476A,  9066-CA.  90165-CA.  9064- 
CA.  90171-CA.  90163-C:A,  92450-CA, 
91732A.  92531B-C:A.  90167-CA. 
90177-CA,  90170-C:A,  and  90176-CA. 

Respondents:  Non-profit  institutions. 

Frequency  of  submission:  On  occasion 
and  monthly. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours. 


Information  collection 


260 


43.17 


11.225 


Total  estimated  burden  hours:  11,225. 

Status:  Extension. 

Contact:  Evelyn  Berry.  HUD.  (202) 
708-2866.  Joseph  F.  Lackey.  Jr..  OMB. 
(202) 395-7316. 

Dated:  January  12. 1994. 
(FR  Doc.  94-2945  Filed  2-8-94;  8:45  am] 

BILUNO  COOE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Housing;  Federal  Housing 
Commissioner 

[Docket  No.  N-fl4-3696;  FR-3576-N-02] 

Extension  of  Application  Due  Date  for 
NOFA  for  Federally  Assisted  Low 
Income  Housing  Drug  Elimination 
Grants— FY-1 994 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 


ACTION:  Notice  of  extension  of 
application  due  date  for  Notice  of 
Funding  Availability  (NOFA)  for  Fiscal 
Year  (FY)  1994. 

summary:  On  January  20,  1994.  HUD 
published  a  NOFA  that  announced 
HUD'S  FY  1994  funding  of  $12,306,000 
for  Federally  Assisted  Low  Income 
Housing  Drug  Elimination  Grants.  The 
purpose  of  this  Notice  is  to  extend  the 
application  period  from  March  7. 1994 
to  April  8. 1994,  and  to  clarify  that  all 
eligible  applicants  may  apply  for 
funding  whether  or  not  they  applied  for 
or  received  funding  under  previous 
NOFAs. 

DATES:  All  applications  must  be 
received  by  the  appropriate  HUD 
Regional  Office  no  later  than  4  p.m. 
(local  time)  on  April  8,  1994. 
Applications  by  fax  will  not  be 
accepted. 


ADDRESSES:  Applications  (original  and 
one  copy)  must  be  received  by  the 
deadline  at  the  appropriate  HUD 
Regional  Office  with  jurisdiction  over 
the  applicant  project.  Attention: 
Director  of  Housing  Management. 

FOR  FURTHER  INFORMATION  CONTACT: 
Application  documents  may  be  obtained 
from  The  Multifamily  Housing 
Clearinghouse  by  dialing  1-800-955- 
2232.  Apphcation  material  and  project- 
specific  guidance  may  also  be  obtained 
from  the  Office  of  the  Director  of 
Housing  in  the  HUD  Regional  Office 
having  jurisdiction  over  the  project(s)  in 
question.  These  are  listed,  by  Region  as 
follows: 


I 


III 


Boston 

New  York  ... 
Philadelphia 


John  Mclnerney 

Joyce  Biase  

Diane  Lelk) 


(617)565-5112 
(212)  264-5837 
(215)  597-4650 
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IV 

V 

VI 

VII 

VIII 

IX 

X 


Atlanta 

Chicago 

Fort  Worth 

Karisas  City  ... 

Denver  

San  Francisco 
Seattls 


Marcia  Ringo  

Mary  Watkins 

Pete  Drenrxw  

Carleta  R.  Fota  .. 
Karta  Martir^ez  .... 
Rose  HaTiilton  .„. 
Virwent  Gonzales 


(404)  331-4122 
(312)  353-6950 
(817)885-5809 
(913)551-5506 
(303)  672-5369  Erl. 
(415)556-7317 
(206)  220-6225 
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SUPPLEMEMTARY  INFOaidATIOH:  A  Notice 
cf  Funding  Availability  (NOFA) 
announcing  HUD's  FY  1994  funding  of 
S12.306.000  for  Federally  Assisted  Low 
Income  Housing  Drug  Elimination 
Grants  was  published  on  January  20, 
1994  (59  FR  3282).  Tliis  Notice  amends 
that  NOFA  by  extending  the  application 
due  date.  Due  to  the  disruption  caused 
by  the  earthquake  in  California  and 
other  administrative  considerations 
within  the  Department  of  Housing  and 
Urban  Development,  the  due  date  for 
receipt  of  FY  1994  applications  is 
extended  from  March  7.  1994,  to  Friday, 
April  8, 1994.  The  time  for  receipt  and 
location  for  receipt  of  applications 
remain  the  same. 

In  response  to  inquiries  received  by 
the  Department,  this  Notice  also  serves 
to  clarify  that  all  eligible  applicants  may 
apply  for  funding,  whether  or  not  they 
applied  for  or  received  funding  under 
previous  Notices  of  Funding 
Availability  for  this  program. 

Authority:  42  U.S.C.  11901  et  seq 

Dated:  Febmary  3.  1994. 
Nicolas  P.  Reteinas, 

Assistant  Secretary  for  Housing — FedertsI 
Housing  Commwissioner. 
[FR  Doc.  94-2947  Filed  2-S-94;  8:45  am] 

BiUJHO  COO€  4210~77-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-067-04-4210-06;  CACA  12736] 

Termination  of  Land  Classification; 
Imperial  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Termination  of  R&PP 
land  classification. 

SUMMARY:  Bureau  of  Land  Management 
(ELM)  Order  of  Classification  for 
Recreation  and  Public  Purposes.  CACA 
12736.  dated  August  20.  1982,  is  hereby 
terminated  in  its  entirety  under  the 
authority  of  43  CFR  2461.5  as  to  all  the 
lands  found  suitable  for  classification 
under  the  Recreation  and  Public 
Purposes  Act  of  June  14,  1926,  as 
amended  (43  U.S.C.  869  et  seq.)  located 
in  section  24.  T.  15  S,  R.  23  E.,  SEEM 
(containing  304.00  acres).  The  land  is 


opened  to  operation  of  the  public  land 
laws  and  mining  laws,  only  to  the  extent 
such  opening  is  consistent  with  and 
subject  to  the  segregative  effect  of 
Secretarial  Order  10/16/1931. 
DATES:  Effective  February  9. 1994. 
ADDRESSES:  Comments  or  concerns  may 
l>e  addressed  to  the  El  Centro  Resource 
Area  Office  at  1661  S.  4th  Street.  El 
Centrol.  CA  92243. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Kastoll,  Realty  Specialist, 
(telephone  (619)  353-7461. 

Dated:  January  26,  1994. 
Henri  R.  Bisson, 

District  Manager. 

IFR  Doc  94-2958  Filed  2-8-94;  845  am] 

BtLUNC  COOE  4310-40-M 


[1D-020-406A-02] 

Road  Closures 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  temporary  closures  of 
public  lands  in  Cassia  and  Twin  Falls 
Counties,  Idaho. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Idaho  within 
Cassia  and  Twin  Falls  Counties  shall  be 
closed  to  prevent  erosion  and  rutting  of 
the  roads  traveled  by  motor  vehicles 
during  wet  or  snowy  conditions.  The 
roads  will  be  closed  immediately  until 
April  11,  1994.  All  roads  will  be  posted 
at  the  entrance  to  public  lands. 

The  legal  land  descriptions  for  the 
road  closures  are  as  follows: 

The  Indian  Springs  Road.  (BLM.  road 
#4214).  from  the  Foothill  Road  to  the  U.S. 
Forest  Service  boundary,  a  distance  of 
approximately  4.5  miles.  Road  is  located  at 
T.12S..  R.18E..  section  4  in  Twin  Falls 
County. 

Cherry  Springs  Road.  (BLM  road  #4223). 
from  the  Rock  Creek  Road  southwest  to  its 
intersection  wiih  the  Indian  Springs  Road, 
just  north  of  the  U.S.  Forest  Service 
boundary.  This  is  a  distance  of 
approximately  6  miles.  Road  is  located  at 
T.12S..  R.18E.,  section  2  in  Twin  Falls 
County. 

East  Side  of  North  Cottonwood  Road.  (BLM 
road  #4221).  from  the  Foothill  Road  to  the 
junction  of  the  North  Cottonwood  Creek 
Road,  approximately  6  miles.  Legal 
description  is  T.12S..  R.17E.,  southeast  Vt  of 
section  35.  in  Twin  Falls  County. 


West  Side  of  North  Cottonwood  Creek 
Road.  (BLM  road  #4221),  from  the  Foothill 
road  to  the  U.S.  Forest  Service  boundary,  a 
distance  of  approximately  5  miles,  and  back 
to  the  Foothill  Road,  a  loop  approximately  11 
miles  total.  Legal  description  is  T.I 23., 
R.18E.,  section  11,  for  the  start,  and  ending 
at  T.12E.,  R.18E.  section  6.  in  Twin  Falls 
County. 

Curtis  Spring  Road,  (BLM  road  ff42163). 
from  the  Foothill  Road  for  approximately  3.5 
miies.  Legal  description  is  T.12S..  R.17E., 
section  2,  in  Twin  Falls  County. 

Squaw  Joe  Road.  {hlM  road  »4220).  south 
of  the  Nat-Soo-Pah  Warm  Springs,  to  iho  U.S. 
Forest  Service  boundary,  approximately  5.5 
miles.  Legal  description  is  T.12S.,  R.17E.. 
sections  2,  in  Twin  Falls  County. 

l,ost  Creek-Hot  Creek  road,  (BLM  road 
#4203),  southeast  of  Highway  93, 
approximately  22.5  miles.  Legal  description 
is  T.14S..  R.16E.,  section  30,  in  Twin  Falls 
County. 

The  West  Fork  of  Dry  Creek  Road  (BLM 
road  #1610).  &t>m  the  Tugaw  Ranch 
southwest  to  the  U.S.  Forest  Service 
boundary,  a  distance  of  approximately  7 
miles.  Legal  description  is  T.12S.,  R.19E. 
section  11.  in  Cassia  County. 

The  East  Rock  of  Dry  Creek  off  Foothill 
Road.  (BLM  road  #1609).  southeast  to  the 
U.S.  Forest  Service  boundary,  a  distance  of 
approxunately  7  miles.  Legal  description  is 
T.llS.,  R.19E..  section  1,  in  Cassia  County. 

No  person  may  use.  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
of  control  over  any  tj-pe  of  motorized 
vehicle  on  the  closed  routes. 

Exemptions  to  this  order  are  granted 
to  the  following: 

Law  enforcement  patrol  and  emergency 
services  and  administratively  approved 
access  for  actions  such  as  monitoring, 
research  studies,  grazing  activity,  and  access 
to  private  lands. 

Employees  of  valid  right-of-way  holders  in 
the  course  of  duties  associated  with  the  right- 
of-way. 

Holders  of  valid  lease(s)  and/or  permit(s) 
and  their  employees  in  the  course  of  duties 
associated  with  the  lease  an/or  permit. 

Other  actions  would  be  considered  on  a 
case  by  case  basis. 

EFFECTIVE  DATE:  This  closure  is  effective 
immediately  and  shall  remain  in  effect 
until  April  11,  1994  or  until  rescinded 
by  the  Authorized  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Dyer,  Snake  River  Resource  Area 
Manager,  Rt.  3,  Box  1,  Burely.  ID  83318, 
(208)  678-5514.  A  map  showing  vehicle 
routes  of  travel  is  available  from  the 
Burely  BLM  Office. 
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SUPPLEMENTARY  INFORMATION:  Authority 
for  this  closure  and  rr  striction  order 
may  be  found  in  43  CFR  8354.1. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/'or 
imprisonment  not  to  exceed  12  months. 

Dated:  January  28, 1934. 
Marvin  R-  Bagley, 
Associated  District  Manager. 
IFK  Doc.  94-294"?  Filed  2-ft-04;  8:45  am] 

BILUNG  CODE  4313-GG-M 


DEPARTMENT  OF  DEFENSE 
DEPARTMENT  OF  THE  A!R  FORCE 
DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Msnagement 

[10-930-04-4060-02] 

Draft  Environmental  impact  Statement, 
Idaho;  Correction 

AGENCIES:  Air  Force,  Department  of 
Defense;  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Correction,  Draft  Environmental 
Impact  Statement,  Draft  Plan  . 
Amendment,  and  Realty  Action;  Elmore 
County,  Idaho. 

SUMMARY:  In  notice  document  93-30763, 
appearing  on  page  65971  in  the  issue  of 
Friday,  December  17, 19S3,  in  the 
heading  (above),  change  Elmore  County, 
Idaho,  to  Owyhee  County,  Idaho.  Under 
"ACTION,"  change  Elmore  Coimty,  Idaho, 
to  Owyhee  County,  Idaho.  On  page 
65972.  first  column  after  the  legal 
description,  change  Elmore  County. 
Idaho,  to  Owyhee  County.  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Vernon  (Butch)  Peugh.  BLM  Idaho  State 
Office,  3380  Americana  Terrace.  Boise, 
Idaho  83704.  (208)  384-3074. 

Dated:  January  19, 1994. 
Dehnar  D.  Vail. 
State  Director,  Bureau  ofLandManagemetit. 

Dated;  February  1. 1994. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 

Officer. 

[FR  Doc.  94-2960  Filed  2-8-94;  8:45  am] 

BILUNG  CODE  431frOQ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[UT-31 1-04-4740-02] 

Utah  Bureau  of  l^nd  Management  Use 
of  Explsoive  Materials,  Destructive 
Devices,  and  Fireworks  on  the  Public 
Lands 

agency:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Establishment  of  a 
supplementary  rule  prohibiting 
individuals  from  using  explosive 
materials,  destructive  devices,  and  Class 
A  and  B  fireworks  on  the  PubUc  Lands 
in  Utah  without  authorization. 

SUMMA."^:  This  supplementary  rule 
prohibits  public-land  visitors  from  using 
E.xplosive  Materials  as  defined  by  the 
Secretary  of  Treasury  under  Title  18. 
U.S.Q  Section  1101,  Destructive 
Dedces  as  defined  in  Title  26,  U.S.C. 
5845,  and  Class  A  and  B  Fireworks  as 
defined  in  49  CFR  on  Public  Lands  in 
Utah  administered  by  the  Bureau  of 
Land  Management  without  the  approval 
of  the  Bureau. 

DATES:  These  rules  will  go  into  effect  on 
February  9, 1994  and  will  remain  in 
effect  until  rescinded  or  modified  by  the 
authorized  officer. 

ADDRESSES:  State  Director  (UT-911), 
Bureau  of  Land  Management,  Utah  State 
Office,  P.O.  Box  45155.  Salt  Lake  City, 
Utah  84145-0155. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Phillips.  Special  Agent-in- 
Cherge,  Utah  State  Office,  (801)  539- 
4084. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  necessarj'  to  ensure  pubfic  safety  and 
protect  pubUc  land  resources.  The  rule 
does  not  fJter  the  use  of  Explosive 
Materials  on  public  lands,  e.g.,  mining 
uses,  where  expUcitly  allowed  by 
regulation  for  authorized  purposes. 
Personnel  exempt  from  the 
requirements  of  this  notice  include  any 
Federal,  State,  or  local  officer,  members 
of  any  organized  rescue  or  fire-fighting 
force  in  the  performance  of  an  official 
duty,  or  any  person  authorized  by  the 
Bureau.  This  supplementary  rule  is 
issued  under  the  authority  of  43  CFR 
8365.1-6.  Violation  is  punishable  by 
fines  and/'or  imprisonment  under  43 
CFR  8360.0-7  and  other  Federal  and 
State  laws  as  applicable. 
James  M.  Parker, 
State  Director 

|FR  Doc  94-2982  Filed  2-8-94;  8:45  am] 
BtLUNG  CODE  43t0-OO-M 


[ES-020-04-4410-02;  4-00157  lUM] 

Avaitabiilty  of  Draft  Florida  Resource 
Management  Plan  and  Environments 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availabihty. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Eastern  States, 
Jackson  District,  announces  the 
availability  of  the  Draft  Florida  Resource 
Management  Plan  and  Environmental 
Impact  Statement  (RMP/EIS)  for  public 
review.  This  document,  prepared  in 
accordance  with  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  section  202(c)  of  the 
National  Environmental  Policy  Act  of 
1909,  presents  alternatives  for  managing 
BLM-administered  public  lands 
throughout  the  Slate  of  Florida. 

PUaUC  PARTICIPATION:  Reading  copies 
will  be  available  at  the  following  public 
libraries: 

Lykes  Memorial  Library.  238  Howell 

Avenue,  Broolesville.  FL. 
Staffordene  Foggia  Librar>-,  6335 

Blackbird  Avenue,  Brooksville,  FL. 
State  Library  of  Florida,  Documents 

Section.  R.  A.  Gray  Building,  500  S. 

Bronough  Street,  Tallahassee.  FL. 
Walton — De  Funiak  Library,  100  Circle 

Drive.  De  Funiak  Springs,  FL. 
West  Florida  Regional  Library,  200  West 

Gregory  Street,  Pensacola,  FL. 
Palm  Beach  County  PubUc  Library. 

Reference  Section.  3650  Summit 

Blvd..  West  Palm  Beach,  FL. 

Copies  will  be  available  from  the 
Jackson  District,  411  Briarwood  Drive, 
suite  404,  Jackson.  MS  39206,  phone 
(601)  977-5400.  Public  reading  copies 
will  be  available  for  review  at  the 
following  BLM  locations: 

Office  of  External  Affairs,  Main  Interior 

Building,  18th  and  C  Streets.  NW.. 

Washington  DC  20240. 
Office  of  External  Affairs.  Eastern  States, 

7450  Boston  Blvd..  Springfield.  VA 

22153. 

Comments  on  the  Draft  RMP^EIS  must 
be  submitted  or  postmarked  no  later 
than  May  19. 1994.  Comments  may  be 
submitted  at  three  public  meetings  to  be 
held: 

April  5, 1994,  7-10  p.m..  Florida 
National  Guard  Armory.  Post  of 
Brooksville.  16386  Spring  Hill 
Drive,  Brooksville,  FL. 
April  6, 1994,  7-10  p.m..  Department  of 
Environmental  Protection,  Marjory 
Stoneman  Douglas  Building,  3900 
Commonwealth  Blvd.,  Tallahassee. 
FL. 
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April  7, 1994.  7-10  p.m.,  De  Funiak 
Springs  Community  Center,  505  N. 
10th  Street,  De  Funiak  Springs,  FL. 
ADDRESSES:  Comments  should  be 
addressed  to  Duane  Winters,  RMP  Team 
Leader,  Bureau  of  Land  Management, 
Jackson  District,  411  Briarwood  Drive, 
suite  404,  Jackson,  Mississippi  39206. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Duane  Winters,  RMP  Team  Leader, 
(601) 977-5400. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
RMP/EIS  presents  and  analyzes  four 
alternatives  for  managing  BLM- 
administered  public  lands  throughout 
the  State  of  Florida.  These  lands  include 
approximately  395,000  acres  of  split- 
estate  federal  mineral  ownership  (where 
federal  ownership  is  limited  to  mineral 
interests  and  the  surface  estate  is  owned 
by  either  the  State  of  Florida  or  private 
interests)  and  several  hundred  acres  of 
public  land,  comprised  of  small  surface 
tracts,  located  in  seven  counties 
throughout  the  State. 

The  RMP/nS  evaluates  three  tracts 
for  Area  of  Critical  Environmental 
Concern  (ACEC)  designation. 

Under  the  Preferred  Alternative,  a 
portion  (approximately  60  acres)  of  the 
Jupiter  Inlet  tract,  located  in  Palm  Beach 
County,  would  be  designated  an  ACEC. 
The  ACEC  would  be  managed  to 
maintain  a  viable  scrub  vegetation 
community  and  improve  habitat 
conditions  for  Florida  scrub  )ay,  gopher 
tortoise,  and  other  endemic  scrub 
species,  and  to  interpret  natural  and 
cultural  resources  to  provide  recreation 
opportunities. 

Motorized  vehicle  use  would  be 
limited  to  designated  routes.  The  ACEC 
would  be  withdrawn  from  entry  under 
the  1872  mining  law.  closed  to  mineral 
material  sales  and  mineral  lease,  and 
would  be  an  avoidance  area  for  rights- 
of-way.  The  ACEC  would  be  available 
for  cooperative  management  with  other 
government  agencies  and/or  private 
organizations,  or  for  conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
provided  that  the  proposed  use  would 
follow  the  stated  management  objectives 
and  land-use  allocations. 

The  Walton  Beach  tracts,  located  in 
Walton  County,  are  considered  for 
designation  as  the  Walton  Beach  ACEC 
in  Alternative  3.  Under  the  Preferred 
Alternative,  however,  these  three  tracts 
would  not  be  designated  an  ACEC. 
Under  ACEC  designation,  as  considered 
in  Alternative  3,  these  tracts  would  be 
managed  for  the  protection  and 
enhancement  of  the  dune  system  and 
associated  habitat,  and  to  provide 
opportunities  for  non-motorized 
recreation.  The  tracts  would  be 
classified  as  an  avoidance  area  for 


rights-of-way,  would  be  closed  to 
motorized  vehicle  use,  would  be 
withdrawn  from  entry  under  the  1872 
mining  law,  and  closed  to  mineral 
material  sales  and  lease  of  solid 
minerals.  Oil  and  gas  leasing  would  be 
subject  to  a  no  surface  occupancy 
stipulation.  The  tracts  would  be 
available  for  cooperative  management 
with  other  government  agencies  and/or 
private  organizations,  or  for  conveyance 
under  the  Recreation  and  Public 
Pvirposes  Act,  provided  that  the 
proposed  use  would  follow  the  stated 
management  objectives  and  land-use 
allocations. 

The  Cape  San  Bias  tract,  located  in 
Gulf  County,  is  considered  for  ACEC 
designation  in  Alternative  3.  Under  the 
Preferred  Alternative,  however,  it  would 
not  be  designated  an  ACEC.  Under 
ACEC  designation,  as  considered  in 
Alternative  3,  the  tract  would  be 
managed  to  protect  the  coastal  dune 
habitat.  The  tract  would  be  closed  to 
motorized  vehicle  use,  would  be 
classified  as  an  avoidance  area  for 
rights-of-way,  would  be  withdrawn  from 
entry  under  the  1872  mining  law,  and 
closed  to  mineral  material  sales  and 
lease  of  solid  minerals.  Oil  and  gas 
leasing  would  be  subject  to  a  no  surface 
occupancy  stipulation.  The  tract  would 
be  available  for  cooperative 
management  with  other  government 
agencies  and/or  private  organizations,  or 
for  conveyance  under  the  Recreation 
and  Pubhc  Purposes  Act,  provided  that 
the  proposed  use  would  follow  the 
stated  management  objectives  and  land- 
use  allocations.  A  tract  of  public  land 
adjacent  to  the  Peace  River  was 
evaluated  to  determine  if  it  was  eligible 
to  be  studied  for  possible  inclusion  in 
the  National  Wild  and  Scenic  River 
System.  It  was  determined  that  it  was 
ineligible  for  further  study  because  it 
would  be  unmanageable  due  to  the  lack 
of  other  public  lands  adjacent  to  the 
river.  The  37-acre  tract  of  BLM- 
administered  land  adjacent  to  the  river 
comprises  only  one  percent  of  the  land 
area  within  a  corridor  of  one-quarter 
mile  on  either  side  of  the  River  for  the 
nine-mile  segment  evaluated.  The 
remaining  acres  in  the  corridor  are 
predominantly  under  private  ownership 
and  are  used  for  agricultural  or 
ranchland  purposes. 

Dated;  February  3,  1994. 
Robert  V.  Abbey, 
District  Manager. 

[FR  Doc.  94-2913  Filed  2-»-94;  8:45  am) 
M.UNOCOOC  4310-ai-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgatlon  No.  337-TA-345] 

Notice  of  Commission  Determination 
To  Apply  a  Modified  Procedure  for 
Considering  the  Presiding 
Administrative  Law  Judge's  Final 
Initiai  Determination  and  for  Deciding 
Whether  There  Is  a  Violation  of  Section 
337  of  the  Tariff  Act  of  1930 

In  the  Matter  of  Certaio  Anisotropically 
Etched  One  Megabit  and  Greater  Drams, 
Components  Thereof,  and  Products 
Containing  Such  Drains 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined,  pursuant 
to  rule  201.4(b),  to  waive  in  part  the 
interim  rules  normally  applicable  to 
consideration  by  the  Commission  of  the 
final  initial  determination  (ID)  issued  by 
the  presiding  administrative  law  judge 
(ALJ),  and  to  follow  instead  a  modified 
procedure  for  considering  the  ALJ's 
final  ID  in  the  above-capUoned 
investigation  and  for  deciding  whether 
there  is  a  violation  of  section  337  of  the 
Tariff  Act  of  1930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Czako.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-3093. 

SUPPt-EMENTARY  INFORMATION:  On  or 
before  February  18,  1994,  the  ALJ  will 
issue  a  final  ID  in  this  investigation. 
Ordinarily,  final  IDs  are  processed  in 
accordance  with  the  deadlines  set  forth 
in  Commission  interim  rules  210.53- 
.56.  In  this  investigation,  however,  the 
Commission  has  determined  to  waive  in 
part  the  apphcation  of  those  interim 
rules  and  instead  to  apply  a  revised 
procedure.  The  reviscfd  procedure  is 
similar,  but  not  identical,  to  the 
procedure  set  forth  in  proposed  final 
rule  210.46(a),  pubUshed  in  the  Federal 
Register  on  November  5, 1992  (57  FR 
52830,  52883).  The  interim  rules  are 
waived  for  this  investigation  to  the 
extent  that  they  conflict  with  the 
procedure  set  forth  below. 

Commission  rule  201.4(b)  provides  for 
waiver  of  rules  when  in  the  judgment  of 
the  Commission  there  is  good  and 
sufficient  reason  therefor.  The 
Commission  believes  these  criteria  are 
met  here.  As  noted  in  the  explanatory 
notes  to  the  proposed  final  rules  (57  FR 
at  52847),  the  Commission  has  proposed 
an  amended  and  streamlined  procedure 
for  review  of  final  IDs.  In  order  to  assess 
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the  effectiveness  of  the  amended 
procedure,  the  Commission  has 
determined  to  apply  a  similar  procedure 
in  several  section  337  investigations, 
including  this  one. 

Accordingly,  consideration  of  the 
ALJ's  final  ED  in  this  investigation  will 
be  according  to  the  following  procedure: 

1.  Petitions  for  review  must  be  filed 
no  later  than  March  7, 1994. 

2.  Responses  to  the  petitions  for 
review  must  be  filed  no  later  than 
March  16, 1994. 

3.  Reply  submissions  must  be  filed  no 
later  than  March  21,  1994. 

4.  Approximately  45  days  after 
issuance  of  the  ID,  the  Commission  may 
issue  a  notice  requesting  written 
submissions  fit>m  the  parties,  other 
federal  agencies,  and  interested 
members  of  the  public  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding  by  the  respondents.  The  notice 
also  may  require  the  parties  to  file 
supplemental  briefs  on  violation  issues 
selected  by  the  Commission.  The  notice 
wall  set  deadlines  for  the  submission  of 
any  such  written  submissions  or  briefs. 

5.  The  Commission  will  issue  an 
order  and  a  Federal  Register  notice  on 
or  before  June  20,  1994  (the  statutory 
deadline  for  completion  of  the 
investigation)  announcing  the 
Commission's  decisions  on  violation  of 
section  337,  and,  if  necessary,  on 
remedy,  the  pubUc  Interest,  and 
bonding. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337. 19 
U.S.C  1335).  and  §  201.4(b)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.4(b)).  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Ey  order  of  the  Commission. 

Issued:  February  3. 1994. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  94-2977  Filed  2-«-94;  8:45  am) 
BtLUNG  CODE  7020-02-P 

[Investigation  No.  731-TA-663 
(Preliminary)] 

Fresh  Garlic  From  the  People's 
Republic  of  China 

agency:  United  States  bit^mational 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 


antidumping  investigation  No.  731-TA- 
683  (Preliminar)')  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  The  People's  Republic  of 
China  of  fi^sh  or  &t>zen  garlic  or  cloves 
thereof,  whether  or  not  peeled  (skins 
removed),  provided  for  in  subheadings 
0703  20.00,  0710.80.70,  and  0710.80.97 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  March  17, 
1994. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  January  31,  1994,  by  the  Fresh 
Garlic  Producers  Association,  consisting 
of  the  A&D  Christopher  Ranch,  Gilroy, 
CA;  Belridge  Packing  Co..  Wasco.  CA; 
Colusa  Produce  Corp.,  Colusa.  CA; 
Denice  &  Filice  Packing  Co.,  Hollister, 
CA;  El  Camino  Packing,  Gilroy,  CA;  The 
Garlic  Company,  Shafter,  CA;  and 
Vessey  and  Company,  Inc..  El  Centre, 
CA. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entr\'  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 


all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
preUminary  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  not  later 
than  seven  (7)  days  after  the  publication 
of  this  notice  in  the  Federal  Register.  A 
separate  service  Ust  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  February 
22,  1994,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Lany  Reavis  (202-205-3185) 
not  later  than  February  18,  1994,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
§§  sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
February  25. 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  sections 
201.16(c)  and  207.3  of  the  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  servicQ. 
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Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Conunission's 
rules. 

Issued:  February  2, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  94-2980  Filed  2-a-94;  8:45  ami 

BILUNG  COOE  7D20-02-P 

[Investigation  No.  731-TA-653  (Final)] 

Sebacic  Acid  From  the  People's 
Republic  of  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
653  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  ("China")  of  sebacic  acid,' 
provided  for  in  subheading  2917.13.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  January  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  S\V., 
Washington.  EX:  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 


'  For  purposes  of  this  investigation,  sebacic  acid 
is  deflned  as  all  grades  of  the  dicarboxvlic  acid  with 
the  formula  (CHj),(COOH)]. 


determination  by  the  Department  of 
Commerce  that  imports  of  sebacic  acid 
from  China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  July  19, 
1993,  by  Union  Camp  Corp..  Wayne.  NJ. 

Participation  in  the  investigation  and 
public  service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  final  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report. — The  prehearing  staff  . 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on  May 
10,  1994,  and  a  pubUc  version  will  be 
issued  thereafter,  pursuant  to  section 
207.21  of  the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  coimection  with  this 
investigation  beginning  at  9:30  am.  on 
May  24,  1994,  at  the  U.S.  International 
Trade  Commission  Building.  Requests 
to  appear  at  the  hearing  should  be  filed 
in  writing  with  the  Secretary  to  the 
Commission  on  or  before  May  18, 1994. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  20,  1994, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6Cb)(2),  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 


requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
§  207.22  of  the  Commission's  rules;  the 
deadline  for  filing  is  May  18.  1994. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b) 
of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  2,  1994; 
vdtness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  June  2,  1994.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  Sled 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  fist),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  February  2.  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  94-2978  Filed  2-8-94;  8:45  am) 
BILUNQ  COOE  702<MI2-I> 


[Investigations  Nos.  731-TA-639  and  640 
(Final)] 

Stainless  Steel  Flanges  From  India  and 
Taiwan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 


'  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CKR  207.2(fl). 

^Commissioner  Urunsdale  and  Commissioner 
Crawford  dissenting. 


(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  India  and 
Taiwan  of  stainless  steel  flanges.^ 
provided  for  in  subheadings  7307.21.10 
and  7307.21.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).  The 
Commission  further  determines, 
pursuant  to  19  U.S.C  1673d(b)(4)(B), 
that  it  would  not  have  found  material 
injury  but  for  the  suspension  of 
liquidation  of  entries  of  merchandise 
under  investigation. 

Background 

The  Conmiission  instituted  these 
investigations  effective  August  2, 1993. 
following  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  stainless  steel  flanges  from 
India  and  Taiwan  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Ac-t  (19  U.S.C.  1673b(b)). 
Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  September  1.  1993  (58  FR 
46212).  The  hearing  was  held  in 
Washington.  DC,  on  December  22, 1993. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  February 
2.  1994.  The  views  of  the  Commission 
arc  contained  in  USITC  Publication 
2724  (February  1994).  entitled 
"Stainless  Steel  Flanges  from  India  and 
Taiwan:  Investigations  Nos.  701-TA- 
639  and  640  (Final)." 

Issued:  February  3. 1994. 


•As  defined  by  Conunerce.  the  flanges  toverea  oy 
these  investigations  are  forged  stainless  steel 
flanges,  both  finished  and  unfinished,  generally 
manufactured  to  American  Soriety  for  Testing  and 
Materials  (ASTM)  specification  ASTM  A-182.  and 
made  in  alloys  such  as  304,  304L,  316.  and  316L. 
The  scope  includes  5  general  types  of  flanges.  They 
are  weld  neck,  used  for  butt -weld  line  connections: 
threaded,  used  for  threaded  line  connections:  slip- 
on  &  lap  joint,  used  with  stub  end/butt-weld  line 
connections:  socket  weld,  used  to  fit  pipe  into 
machined  recessions:  and  blind,  used  to  seal  off 
lines.  The  sizes  of  the  flanges  covered  in  the  scope 
range  generally  from  1  to  6  inches.  However,  all 
sizes  of  the  above-described  merchandise  are 
included  within  the  scope. 


By  order  of  the  Commission. 
Donna  R.  Kochnke. 

Secretary. 

IFR  Doc.  94-2979  Filed  2-8-94;  8:45  am) 

BtLUNQ  COO€  7020-02-P 

pnvestigatton  No.  337-TA-3551 

Certain  Vehicle  Security  Systems  and 
Components  Thereof;  Initial 
Detennlnation  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Audiovox 
Corporation. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  February  1, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington.  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary'  to  the  Commission.  500  E 
Street.  SW..  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 


Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it, 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dioime,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  February  1, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc  94-2981  Filed  2-8-94;  8:45  am) 
BILUNO  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32454] 

Gateway  Eastern  Railway  Co.— 
Trackage  Rights  Exemption— Gateway 
Western  Railway  Co.  and  SPCSL  Corp. 

Gateway  Western  Railway  Company 
(GVVRC)  and  SPCSL  Corp.  (SF)  have 
agreed  to  grant  nonexclusive  overhead 
trackage  rights  to  Gateway  Eastern 
Railway  Company  (GERC)  over 
approximately  12.2  miles  of  rail  line, 
between  milepost  275.0  at  "WR"  Tower, 
Granite  City,  IL,  and  milepost  287.2  at 
Church,  IL.  GERC  will  also  acquire  the 
right  to  use  both  GWRC's  Venice  Yard 
(milepost  279.0)  and  East  St.  Louis  Yard 
(milepost  285.4).  GERC  is  a  noncarrier 
but  has  filed  a  notice  of  exemption,  in 
Gateway  Eastern  Railway  Company — 
Acquisition  and  Operation  Exemption — 
Lines  of  Consolidated  Rail  Corporation. 
Finance  Docket  No.  32304  (ICC  served 
July  2.  1993)  (58  FR  35977).  to  acquire 
two  lines  from  Consolidated  Rail  * 

Corporation  (Conrail):  (1)  A  14.79-milc 
hne  between  milepost  243.5  at  "WR" 
Tower  and  milejjost  0.91  at  East  Alton. 
IL.  and  (2)  a  1.9-mile  line  between 
milepost  238.7  at  "Q"  Tower  in  East  St. 
Louis.  IL.  and  milepost  236.8  at 
"Willows"  interlocking  in  East  St. 
Louis.'  The  14.79-mile  line  connects  at 
"WR"  Tower  with  the  12.2  miles  of 
trackage  rights  at  ifesue  here.  By  giving 
GERC  direct  access  to  GWRC's  Venice 
and  East  St.  Louis  Yards,  these  trackage 
rights  will  facilitate  the  interchange  of 
traffic  between  GERC  and  GWRC.  The 


I CEKC  also  assumed  by  assignment  Conrail's 
overhead  trackage  rights  on  5.2S  miies  of  line 
belonging  to  the  Termirul  Railroad  A.uocialion  of 
St.  Louis  between  "WR"  Tower  and  a  point  near 
"Willows"  interlocking. 


6046  Federal  Register  /  Vol.  59.  No.  27  /  Wednesday.  February  9,  1994  /  Notices 


trackage  rights  were  to  become  effective 
on  or  after  January  28,  1994.^ 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 


'Neither  these  trackage  rights  nor  the  ones  in 
Fi.Tance  Docket  No.  32307  (where  GWRC  filed  a 
notice  of  exemption  to  acquire  overhead  trackage  on 
a  portion  of  the  1.9  mile  line  being  acquired  in 
Finance  Docket  FMo.  32304)  can  become  effective 
until  CERC  consummates  the  acquisition  and 
operation  in  Finaitce  Docket  No.  32304  and 
becomes  a  carrier  entitled  to  use  the  exemption 
procedures  in  49  CFR  1180.2(d)(7).  Because  a 
Doncarrier  may  file,  but  not  consummate, 
exemptions  under  section  1 180.2(d)  before 
becoming  a  carrier,  the  notice  of  exemption  was  not 
rejected  as  requested  by  the  United  Transportation 
Union.  Illinois  Legislative  Board  (UTU),  on  ^uary 
27,  1994,  in  a  petition  to  stay,  reject,  and/or  revoke. 

CERC  may  not  consummate  the  acquisition  and 
operation  axemption  In  Finance  Docket  Na  32304 
until  the  petition  (or  axemption  Is  granted  in 
Firunce  Docket  No.  32306  or  a  valid  voting  trust  is 
filed  under  49  CFR  1013.3.  In  Finance  Docket  No. 

32306.  GWRC  which  wholly  owns  GERC  and 
Wertheim  Schroder  k  Co..  Inc.  which  controls 
GWRC.  seek  an  exemption  under  49  U.S.C  10505 
from  the  prior  approval  requirements  of  49  U.S.C 
11343  et  se<).  to  continue  in  control  of  GERC  when 
it  becomes  a  carrier.  While  that  exemption  petition 
was  pending,  a  draft  voting  trust  agreement  was 
Informally  submitted  to,  and  approved  by. 
Commission  personnel,  consistent  with  the 
procedures  of  49  CFR  1013.3,  in  a  letter  dated 
January  14,  1994. 

UTU  petitioned  to  stay  the  elective  date  of  the 
notice  of  exemption  filed  in  the  instant  proceeding 
and  the  notices  of  exemption  Issued  In  Firuince 
Docket  Nos.  32304  and  32307.  UTU  also  sought 
revocation  of  the  Instant  exemption  and  has 
pending  with  the  Commission  petitions  to  revoke 
the  latter  two  notices  of  exemption.  The  stay 
petition,  although  timely  filed,  was  not  received  In 
time  for  action  before  the  January  28,  1994  effective 
date  of  the  Instant  axemption.  and  the  latter  rwo 
exemptions  had  already  become  effective.  The 
Commission  will  entertain  in  a  consolidated 
decision:  (1)  UTU's  petition  to  revoke  in  the  instant 
proceeding,  (2)  the  pending  petitions  to  revoke  by 
UTU  and  others  in  Finance  Docket  Nos.  32304  and 

32307,  and  (3)  the  continuance  in  control 
exemption  in  Finance  Docket  No.  32306. 

These  proceedings  are  all  related  to  Finance 
Docket  No.  3230S.  where  GERC  and  GWRC  jointly 
seek  an  exemption  under  49  U.S.C  10505  fnom  the 
prior  approval  requirements  of  49  U.S.C  10901  to 
construct  a  connection  between  GWRCs  lines  and 
the  1.9-mile  line  in  Finance  Docket  No.  32304  and 
that  was  the  subject  of  the  trackage  rights  agreement 
between  GERC  and  GWRC  in  Finance  Docket  No. 
32307.  The  construction  and  trackage  rights  are 
Intended  to  give  GWRC  direct  access  to  Conrail's 
Rose  Lake  Yard. 

They  are  also  related  to  the  Commission's 
decision  in  Gateway  Western  Railway  Company — 
Constmction  Exemption — St.  Clair  County.  IL.  et 
al..  Finance  Docket  Nos.  32158  and  32158  (Sub-No. 
1)  (ICC  served  May  11,  1993).  In  these  pnxeedings, 
the  Commission  conditionally  granted  GWRC  an 
exemption  to  construct  and  operate  a  rail  line  in 
East  St.  Louis  but  requested  additional  evidence  on 
whether  the  construction  of  a  Conrail  connection 
was  intended  and  the  anticipated  trafTic 
consequences  of  such  a  conrtection.  Petitions  to 
reopen  and  revoke  these  exemptions  are  now 
pending  before  the  Commission. 


filed  with  the  Commission  and  served 
on:  Wilham  C.  Sippel,  Two  Prudential 
Plaza,  45th  Floor,  180  North  Stetson 
Avenue.  Chicago.  IL  60601. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co— Trackage  Rights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

Decided:  February  3,  1994. 

By  the  Comniission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-2983  Filed  2-8-94;  8:45  am) 

BILUNG  CODE  7D3S-0t-P 


[Finance  Docket  Na  32456] 

Peninsula  Corridor  Joint  Powers 
Board— Renewal  of  Trackage  Rights 
Exemption — Southern  Pacific 
Transportation  Co. 

Peninsula  Corridor  Joint  Powers 
Board  (JPB)  has  filed  a  verified  notice 
under  49  CFR  1180.2(d)(7)  to  exempt 
Southern  Pacific  Transprariation 
Comp)any's  extension  through  February 
1, 1997,  of  the  term  of  an  agreement 
granting  JPB  passenger  commuter 
service  trackage  rights  over  rail  lines  in 
California  between  milepost  44.0  at  or 
near  Santa  Clara  Junction  and  milepost 
48.7  at  or  near  Tamien. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  p)etition  to  revoke  will  not  stay  the 
exemption's  effectiveness.  Pleadings 
must  be  filed  vnth  the  Commission  and 
served  on  Michael  N.  Conneran. 
Hanson,  Bridgett,  Marcus,  Vlahos  & 
Rudy,  333  Market  Street,  suite  2300,  San 
Francisco.  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  February  3,  1994. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  PrtDceedings. 
Sidney  L.  Strickland.  Jr., 
SecKtary. 
|FR  Doc.  94-2984  Filed  2-8-94;  8:45  ami 

BILUNO  COOC  7036-01-P 


[Finance  Docket  Na  32449] 

San  Bernardino  Associated 
Governments — Acquisition 
Exemption — Southern  Pacific 
Transportation  Co. 

San  Bernardino  Associated 
Governments  (SANBAG)  has  filed  a 
notice  of  exemption  to  acquire  from 
Southern  Pacific  Transportation 
Company  (SP),  approximately  21.86 
miles  of  SP's  Baldwin  Park  Branch  line 
between  mileposts  515.82  and  537.68. 
all  in  San  Bernardino  County,  CA. 
According  to  SANBAG.  the  acquisition 
took  place  on  April  19.  1991,  when 
SANBAG  was  a  noncarrier. ' 

This  notice  is  filed  under  49  CFR 
1150.31.2  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Charles  A.  Spitulnik,  Hopkins  &  Sutter. 
888  16th  St..  NW.  suite  700. 
Washington.  DC  20006. 

Decided:  January  31, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Prtx»edings. 
Sidney  L.  Stricldand.  Jr. 
Secretary. 
[FR  Doc.  94-2985  Filed  2-8-94;  8:45  am) 

BILLMG  COOE  7D36-01-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Meeting 

AGENCY:  Office  of  the  Secretary  of  Labor, 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 


■  This  proceeding  is  related  to  Docket  No.  AB-12 
(Sub-No.  158X).  Southern  Pacific  Transportation 
Company — Discontinuance  of  Service  Exemption — 
San  Bernardino.  CA,  wherein  SP  seeks  an 
exemption  under  49  U.S.C  1050S  from  the  prior 
approval  requiremenu  of  49  U.S.C  10903  et  seq.  to 
discontinue  service  over  a  lS.70-mile  portion  of  the 
Baldwin  Park  Branch  between  mileposts  519.80  and 
S35.SO.  The  Commission  has  deferred  issuing  a 
decision  on  SP's  petition  pending  SANBAG's 
response  concerning  its  possible  unauthorized 
acquisition  of  the  line.  SANBAG  responded  by 
rUing  this  notice  of  exemption. 

'SANBAG  requests  that  exemption  be  considered 
nunc  pro  tunc,  however,  we  note  that  the  class 
exemption  Involved  here  provides  only  for 
prospective  application.  LJnder  the  class  exemption 
procedures,  this  exemption  became  effective  on 
January  17,  1994.  seven  days  after  It  was  Tiled  with 
the  Commission  on  |anuary  10,  1994. 
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was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below: 

TIME  AND  PLACE:  The  meeUng  will  be 
held  on  Thursday,  February  24, 1994 
from  10  a.m.  to  4:30  p.m.  in  room  N- 
3437  A-D,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  EXZ. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

The  meeting  will  be  devoted  to 
procediual  and  substantive  issues  of 
representation.  It  will  receive  testimony 
on  the  facts  of  the  representation 
process  and  what,  if  any,  changes  in  the 
present  legal  framework  are  required  to 
enhance  cooperative  behavior,  improve 
productivity,  and  reduce  conflict  and 
delay. 

The  meeting  will  be  organized  around 
two  panels,  one  in  tlie  morning  and  one 
in  the  afternoon.  The  morning  panel 
will  be  comprised  of  two  representatives 
of  labor,  one  a  lawyer  and  one  a  union 
officer  concerned  with  organizing 
campaigns,  and  two  representatives  of 
management,  one  a  lawyer  and  one  a 
human  resources  executive. 

The  afternoon  panel  will  be  drawn 
from  academic  specialists  including 
professors  of  labor  law  and  academics 
reporting  on  research  concerning 
representation  issues. 

The  members  of  the  panels  will  each 
be  allotted  ten  minutes  of  prepared 
presentations  and  then  engage  in 
discussion  of  the  issues  with  each  other 
and  with  members  of  the  Commission. 
PUBLIC  PARTJCIPATION:  The  meeting  will 
be  open  to  the  public.  It  will  be  in 
session  from  10  a.m.  until  12:30  p.m. 
when  it  will  adjourn  for  limch  and  will 
return  at  1:45  p.m.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
15  copies  to  Mrs.  June  M.  Robinson, 
Designated  Federal  Official, 
Commission  on  the  Future  of  Worker- 
Management  Relations,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW..  Washington,  DC  20210,  telephone 
(202) 219-9148. 

Signed  at  Wasnington.  DC  this  2nd  day  of 
February.  1994. 
Robert  B.  Reich, 
Secretary  of  Labor. 

IFR  Doc.  94-2926  Filed  2-8-94:  8:45  ami 
BILUNG  CODE  4S10-23-M 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-^78,  et  al.] 

Proposed  Exemptions;  Richmond, 
Fredericlcsburg  and  Potomac  Railway 
Company  Employee  Ttirift  and 
Investment  Plan,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  docimient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  e.xemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  |>ersons  are  invited  to 
submit  UTitten  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  f)erson's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 


within  15  days  of  the  date  of  pubUcaticn 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPt-EMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
apphcations  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  Subpart  B  (55  FR 
32836,  32847.  August  10.  1990). 
Effective  December  31.  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Richmond.  Fredericksburg  and 
Potomac  Railway  Company  Employee 
Thrift  and  Investment  Plan  (the  Plan) 
Located  in  Richmond,  Virginia 
(Application  No.  D-9578J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  Subpart  B  (55 
FR  32836.  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  a  guaranteed  investment 
contract.  No.  GA-5250  (the  QIC)  issued 
by  Mutual  Benefit  Life  Insurance 
Company  of  New  Jersey  (Mutual 
Benefit)  to  the  Richmond. 
Fredericksburg  &  Potomac  Corporation 
(RFP).  a  party  in  interest  with  respect  to 
the  Plan;  provided  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  receives  no  less  than  the  fair 
market  value  of  the  QIC  at  the  time  of 
the  sale;  (3)  the  Plan's  trustee,  acting  as 
independent  fiduciary  for  the  Plan,  has 
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determined  that  the  proposed  sale  price 
is  not  less  than  the  current  fair  market 
value  of  the  GIC;  and  (4)  the  Plan's 
trustee  has  determined  that  the 
proposed  transaction  is  appropriate  for 
and  in  the  best  interests  of  the  Plan  and 
its  participants  and  benenciaries. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
individual-account  plan  with  provisions 
for  salary  reduction  contributions.  As  of 
June  30, 1993,  the  Plan  had  total  assets 
of  approximately  $10,796,703.  The  Plan 
had  130  participants  as  of  December  31, 
1992.  The  Plan  is  sponsored  by  the 
Richmond,  Fredericksburg  and  Potomac 
Railway  Company  (the  Rail  Company). 

a  Delaware  Corporation  with  its 
principal  place  of  business  in 
Richmond,  Virginia.  Investment 
decisions  with  respect  to  Plan  assets  are 
made  by  the  individual  participants, 
who  direct  the  investment  of  their  Plan 
accounts  among  investment  options 
chosen  by  an  investment  committee  (the 
Committee)  comprised  of  three 
employees  of  the  Rail  Company.  The 
custodial  trustee  of  the  Plan  is 
NationsBank  of  Virginia,  N.A.  (the 
Trustee). 

2.  RFP  is  a  Virginia  corporation  with 
its  principal  place  of  business  in 
Richmond,  Virginia.  RFP  formerly 
owned  and  operated  a  railroad,  which 
was  sold  to  the  Rail  Company  effective 
October  10. 1991.  When  RFP  sold  the 
railroad,  most  RFP  employees  engaged 
in  the  railroad  operations  were  hired  by 
the  Rail  Company.  In  addition,  the 
section  401(k)  profit  sharing  plan  (the 
Previous  Plan)  which  RFP  had 
maintained  for  its  employees  was 
adopted  and  renamed  the  Plan's  current 
name  by  the  Rail  Company  when  it 
bought  the  railroad.! 

3.  Under  the  Previous  Plan, 
participants  were  offered  several 
options  for  the  investment  of  the  salary 
reduction  contributions  in  their 
accounts,  including  a  "guaranteed 
fund"  (the  G  Fund)  which  invested 
primarily  in  guaranteed  investment 
contracts  issued  by  insvirance 
companies,  as  selected  by  the 
Committee.  The  assets  in  the  G  Fund, 
now  included  among  the  assets  of  the 


■  The  applicant  has  Informed  the  Department  that 
all  participants  in  the  Previous  Plan,  Including  RFP 
employee*  who  were  not  hired  by  the  Rail 
Company  when  it  bought  the  railroad,  became 
participants  in  the  Plan  and  all  assets  of  the 
Previous  Plan  became  assets  of  the  Plan  when  the 
Rail  Company  bought  the  railroad.  RFP  has 
subsequently  established  a  new  401  (k)  Plan  for  its 
employees.  Consequently.  Immediately  following 
the  purchase  of  the  QC  by  RFP.  the  Plan  «vill 
transfer  to  RFPs  new  401(k)  plan  the  amounts 
credited  to  the  accounts  of  participants  who  have 
continued  in  RFP's  employ. 


Plan,  included  the  GIC,  contract  No. 
GA-5250  issued  by  Mutual  Benefit  on 
January  1,  1991.  RFP  represents  that  the 
GIC  is  a  guaranteed  investment  contract 
bearing  interest  on  deposits  at  the  rate 
of  8%  per  annum  for  three  years. 

4.  On  July  16, 1991.  Mutual  Benefit 
was  placed  into  rehabilitation 
proceedings  by  the  New  Jersey 
Cormnissioner  of  Insurance.  As  a  result 
of  these  proceedings,  payments  on 
Mutual  Benefits  group  annuity 
contracts,  including  the  GIC  held  by  the 
Plan,  have  been  suspended 
indefinitely.2  On  July  18, 1991.  the 
Committee  directed  the  Trustee  to 
discontinue  deposits  under  the  GIC.  The 
Committee  also  notified  Plan 
participants  that  imtil  further  notice, 
withdrawals  from  the  G  Fund  are 
limited  to  the  participants'  interests  in 
G  Fund  assets  other  than  the  GIC  RFP 
represents  that  it  is  uncertain  whether 
or  to  what  extent  Mutual  Benefit  will  be 
able  to  make  any  further  payments  or 
honor  any  withdrawal  requests  pursuant 
to  the  terms  of  the  GIC. 

RFP  represents  that  it  wishes  to  enter 
into  the  proposed  transaction  in  order  to 
protect  the  accounts  of  Plan  participants 
and  beneficiaries  from  the  effects  of  a 
prolonged  rehabilitation  process  and 
from  any  potential  loss  if,  as 
anticipated,  the  assets  of  Mutual  Benefit 
are  not  sufficient  to  meet  its  obligations 
under  the  GIC  RFP  also  represents  that 
the  proposed  purchase  of  the  GIC  would 
make  fiinds  available  to  the  Plan  which 
are  c\UTently  due  under  the  terms  of  the 
contract.  RFTP  represents  that  the  Plan 
will  not  incur  any  expenses  with  respect 
to  the  sale  of  the  GIC. 

5.  RFP  proposes  to  protect  the 
interests  of  the  affected  participants  by 
purchasing  the  GIC  from  the  Plan  at  its 
accumulated  book  value.  The 
accumulated  book  value  is  defined  as 
the  sum  of  all  amounts  deposited  under 
the  terms  of  the  GIC,  plus  accrued 
interest.  less  any  amounts  withdrawn 
from  the  GIC  by  the  Plan.  Accrued 
interest  is  calculated  at  the  contract  rate 
of  8%  until  December  31. 1993.  the 
maturity  date.  For  the  period  beginning 
on  January  1, 1994  and  ending  on  the 


'The  Department  note*  that  the  decisions  to 
acquire  and  bold  the  QC  are  governed  by  the 
nduciary  responsibility  requirements  of  Part  4, 
Subtitle  B.  Title  I  of  the  Act.  In  this  regard,  the 
Department  is  not  herein  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  CIC 
issued  by  Mutual  Benefit. 

>  RFP  previously  applied  for,  and  received,  an 
administrative  exemption  allowing  for  an  extension 
of  credit  from  RFP  to  the  Plan  which  would  enable 
the  Plan  to  make  distributions  to  Plan  participants. 
RFP  represents  that  the  extension  of  credit  never 
occurred  because  RFP  never  received  approval  from 
the  Internal  Revenue  Service  for  the  proposed  loan. 


purchase  date,  interest  v^ll  be  credited 
at  a  rate  equal  to  3.5%.  The  proposed 
rate  of  interest  for  periods  after  the 
maturity  date  are  the  rates  that  would 
apply  to  the  GIC  for  those  periods 
according  to  the  proposed  plan  of 
rehabilitation  set  forth  by  the  Superior 
Court  of  New  Jersey.  RFP  represents  that 
a  request  for  a  closing  agreement  has 
been  filed  with  the  Internal  Revenue 
Service  pursuant  to  Internal  Revenue 
Procedure  92-16.'' 

6.  The  Trustee,  acting  as  the  Plan's 
independent  fiduciary  with  respect  to 
this  transaction,  has  reviewed  the 
proposed  transaction  on  behalf  of  the 
Plan.  The  Trustee  represents  that  it  has 
determined  that  the  proposed  purchase 
price  for  the  GIC  is  at  least  equal  to  the 
fair  market  value  of  the  GIC  In  addition, 
the  Trustee  represents  that  it  has 
determined  that  the  proposed 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  its 
participants  and  beneficiaries. 
Immediately  prior  to  the  actual  sale  of 
the  GIC  to  RFP,  the  Trustee  will  re- 
examine the  appropriateness  of  the 
proposed  transaction  for  the  Plan, 
including  the  fair  market  value  of  the 
GIC 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  settion  408(a)  of 
the  Act  because:  (1)  The  Plan  will 
receive  cash  for  the  GIC  in  the  amount 
of  the  accvunulated  book  value  of  the 
Guaranteed  Investment  Contract,  which 
the  Plan's  independent  fiduciary  has 
determined  to  be  not  less  than  the  fair 
market  value  of  the  GIC;  (2)  the 
transaction  will  enable  the  Plan  and  its 
participants  and  beneficiaries  to  avoid 
any  risk  associated  with  the  continued 
holding  of  the  GIC.  and  to  exennse  all 
of  their  rights  under  the  Plan  to  request 
distributions,  loans,  withdrawals  and 
investment  transfers  with  respect  to 
amoiuits  currently  invested  in  the  GIC; 
(3)  the  Plan's  Trustee,  acting  as  the 
Plan's  independent  fiduciary,  has 
determined  that  the  sale  at  the  proposed 
price  is  in  the  best  interests  of  the 
participants  and  beneficiaries  of  the 
Plan;  and  (4)  immediately  prior  to  the 
sale,  the  Trustee  will  determine  if  the 
propKised  transaction  is  appropriate  for 
and  in  the  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  interested 
persons  within  5  days  of  the  publication 


'Internal  Revenue  Procedure  92-16  provides  for 
a  temporary  closing  agreement  program  to  settle 
certain  tax  liabilitiea  that  arise  out  of  transactions 
between  an  employer-sponsor  and  the  trujt  of  a 
qualined  defined  contribution  plan. 


of  the  notice  of  proposed  exemption  in 
the  Federal  Register.  Tae  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  it  v/ill  be  provided  to  all 
participants  and  beneficiaries  by  first 
class  mail.  The  notice  will  infonn 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing 
vdih  respect  to  the  proposed  exemption. 
WriUen  comments  and  requests  for  a 
public  hearing  are  due  within  35  days 
of  publication  of  the  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORWATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  2 19-8971. '(This  is  not 
a  toll-free  number.) 

Stroh  Brewery  Company.  Inc.  Salaried 
Employees'  Thrift  Plan  (the  Plan) 
LocatMi  in  Detroit,  Michigan 

(Application  No.  D-958G) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  tlie 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  August  10.  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  40S  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
certain  pooled  fund  units  from  the  Plan 
to  Stroh  Brewery  Company,  Inc.,  a  party 
in  interest  with  respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  All  terms  and 
renditions  of  the  Siale  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's-length  transaction;  (2)  the 
Sale  is  a  one-lime  cash  transaction;  (3) 
the  Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  this  transaction;  and  (4) 
the  Plan  receives  a  sales  price  equal  to 
the  fair  market  value  of  its  residual 
interest  in  the  Convertibles  Fund. 

Effective  Date:  This  exemption,  if 
granted,  would  be  effective  as  of 
Decemh»er31, 1993. 

Summary  of  Facts  and  Representations 

1.  The  Plan  Is  a  401(k)  plan  sponsored 
by  the  Stroh  Brewery  Company,  Inc., 
(the  Employer),  an  Arizona  corporation 
engaged  in  the  business  of  brewing 
beverages.  As  of  July  31,  1993,  the  Plan 
had  total  assets  of  $73,440,876  and  589 
participants. 

2.  The  Plan  is  comprised  of  three 
funds — the  equity  fund,  the  fixed 


investment  fimd  and  the  balanced  fund. 
In  1973.  the  Plan's  equity  fund 
commenced  participation  In  the  Morgan 
Guaranty  Trust  Company  of  New  York 
Convertibles  Fund  (the  Convertibles 
Fund),  which  is  a  pooled  asset  fund. 
The  Convertible  Fund  has  traditionally 
been  comprised  of  limited  partnerships 
and  convertible  securities,  principally 
debt  instruments  convertible  into 
equity.  From  1973  until  the  current 
time,  various  amounts  have  been 
invested  in  and  withdrawn  by  the  Plan 
from  the  Convertible  Fund.  The 
cumulative  annual  rate  of  return  for  the 
Convertibles  Fund  has  been  10.96 
percent. 

In  late  1990,  three  large  investors  (the 
Investors)  in  the  Convertibles  Fund 
sought  to  withdraw  their  investment 
from  the  Convertibles  Fund.  Because  of 
the  lack  of  new  investors,  the  Investor's 
withdrawal  would  have  left  virtually  no 
Uquidity  in  the  Convertibles  Fund. 
Therefore,  Morgan  determined  that  all 
investors  would  be  required  to  remain 
in  the  Convertibles  Fund  until  it  could 
be  completely  liquidated.  In  February 
1991,  Morgan  Guaranty  Trust  Company 
of  New  York  (Morgan)  commenced 
liquidation  of  the  Convertibles  Fund.  At 
the  cinrent  time,  Morgan  has  hquidated 
all  of  the  Convertibles  Fund's 
underlying  assets  which  were  readily 
disposable  on  a  recognized  market.  The 
remaining  assets  in  the  Convertibles 
Fund  include  miscellaneous  items  such 
as  private  placements  and  limited 
partnership  interests  which  have  no 
readily  discemable  market.  Morgan 
estimates  that  it  will  take  three  to  five 
years  to  liquidate  these  remaining  assets 
in  the  Convertible  Fund. 

Morgan  values  the  Convertibles  Fund 
monthly  based  upon:  (1)  Limited 
partnerships:  limited  partnerships  are 
valued  based  upon  valuation 
information  obtained  from  the  general 
partners;  (2)  public  securities:  public 
securities  are  priced  at  market,  with 
some  discount  taken  for  Uquidity;  (3) 
bankrupt  securities:  bankrupt  securities 
are  currently  being  carried  and  regularly 
priced  at  zero  to  ten  percent  of  their  ■ 
original  value;  and  (4)  private  securities: 
private  securities  are  priced  by 
determining  the  net  present  value  of  the 
projected  stream  of  cash  flow, 
discounted  for  liquidity. 

As  of  November  10, 1993,  Morgan 
placed  the  fair  market  value  of  the 
Convertibles  Fund  at  $620.68  per  unit. 
However  in  November  of  1993,  Morgan 
split  the  Convertibles  Fund's  price  per 
unit  by  ten.  This  was  done  in  an  effort 
to  facilitate  an  efficient  Uquidation  of 
the  Convertibles  Fund  by  allowing 
distributions  of  smaller  amounts  on  a 
more  frequent  basis.  Therefore,  the  price 


per  unit  after  the  split  was  $62.06  a  unit. 
As  of  December  17, 1993,  the  Plan's 
residual  investment  in  the  Convertibles 
Funds  was  832  units  (the  Units).  As  of 
December  17, 1993,  tlie  applicant 
represents  that  Morgan  valued  the  price 
per  unit  at  $64.63,  making  ♦*'e  total 
value  of  the  Units  equal  to  $53,772. 

3.  Effective  January  1. 1994,  Fidelity 
Management  Trust  Company  (Fidelity) 
will  become  the  trustee  of  the  Plan  and 
intends  to  make  the  Plan  a  section 
404(c)  plan  within  the  meaning  of 
regulation  29  CFR  2550.404(c)-l  of  the 
Department  and  to  comply  with  all  the 
relevant  requirements  of  that  regulation. 
However,  this  objective  cannot  be  met 
until  the  Units  are  converted  into  cash. 
Because  Morgan  cannot  readily 
liquidate  the  remaining  units  in  the 
Convertibles  Fund  (see  Paragraph  #2 
above),  the  Plan  proposes  to  sell  the 
Units  to  the  Employer  for  cash  for  their 
fair  market  value.  "The  Employer  will 
then  hold  on  to  the  Units  until  the 
liquidation  is  completed.  The  fair 
market  value  will  be  based  on  the  most 
recent  monthly  valuation  of  the 
Convertibles  Fund  provided  by  Morgan. 
The  Sale  will  be  a  one-time  cash 
transaction,  and  the  Plan  will  incur  no 
expenses  with  respect  to  the  transaction. 
Accordingly,  the  Employer  requests  an 
administrative  exemption  from  the 
Department  to  permit  the  Sale  from  the 
Plan  to  the  Employer  under  the  terms 
and  conditions  described  herein. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  for  an 
exemption  under  Section  408(a)  of  the 
Act  because:  (1)  The  terms  of  the  Sale 
will  be  at  least  as  favorable  as  those  the 
Plan  could  obtain  in  an  arm's-length 
transaction;  (2)  the  Sale  will  be  a  one- 
time cash  transaction;  (3)  the  Plan  will 
not  be  required  to  pay  any  commissions, 
costs  or  other  expenses  in  connection 
with  this  transaction;  and  (4)  the  Plan 
will  receive  a  sales  price  equal  to  the 
fair  market  value  of  its  residual  interest 
in  the  Convertibles  Fund. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

CS  Holding  and  Affiliates  Located  in 
New  York,  New  York 

(Application  No.  0-9605) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
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the  exemption  is  granted,  CS  Holding 
and  each  of  its  affiliates  (collectively,  CS 
Holding),  except  Banque  Leu 
Luxembourg  (BLL),  shall  not  be 
precluded  from  functioning  as  a 
"qualified  professional  asset  manager" 
pursuant  to  Prohibited  Transaction 
Exemption  84-14  (PTE  84-14.  49  FR 
9494.  March  13.  1984)  solely  because  of 
a  failure  to  satisfy  Section  1(g)  of  PTE 
84-14.  as  a  result  of  affiliation  with 
BLL,  including  any  current  or  future 
affiliate  of  CS  Holding,  other  than  BLL, 
which  in  the  future  may  become  eligible 
to  serve  as  a  QPAM  under  PTE  84-14. 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  as  of  December 
17,  1993. 

Summary  of  Facts  and  Representations 

1.  CS  Holding  is  a  publicly-owTied 
holding  company  organized  under 
Swiss  law  and  located  in  Zurich, 
Switzerland.  Through  the  international 
operations  of  its  affiliated  components, 
CS  Holding  provides  a  variety  of 
financial  services.  Its  affiliates  include 
BLL,  a  financial  institution  organized 
under  the  laws  of  the  Crand  Ehichy  of 
Luxembourg.  Prior  to  July  10, 1990  BLL 
was  not  affiliated  with  CS  Holding  or 
any  of  its  affiUates.  On  that  date,  Leu 
Holding,  a  subsidiary  of  CS  Holding, 
acquired  the  parent  of  BLL.  BLL  became 
a  wholly-owned  subsidiary  of  Leu 
Holding  in  December  1990  as  a  result  of 
corporate  restructuring.  CS  Holding 
currently  owns  approximately  96.8 
percent  of  Leu  Holding.  BLL  engages 
primarily  in  private  banking,  investment 
counseling,  and  portfolio  management. 
CS  Holding  represents  that  BLL  has  not 
in  the  past  acted,  nor  is  it  presently 
acting  or  intending  in  the  future  to  act, 
as  a  fiduciary  with  respect  to  any 
employee  benefit  plans  subject  to  the 
Act  or  the  Code. 

2.  On  December  17,  1993,  BLL  entered 
a  plea  of  guilty  (the  Plea)  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  in  response  to  an 
information  filed  by  the  U.S.  Attorney's 
Office  (the  Information)  charging  BLL 
with  one  count  of  money  laundering  in 
violation  of  18  U.S.C.  section  1957.  The 
Information  charges  that  between 
February  20,  1989  and  February  28, 
1990,  a  BLL  account  officer  (the  Officer) 
engaged  in  monetary  transactions 
involving  criminally  derived  property 
by  transferring  cashier's  checks  from 
BLL  in  Luxembourg  to  certain  U.S. 
banks,  on  behalf  of  two  related  BLL 
customer  bank  accounts.  The 
Information  charges  that  the  Officer, 
who  is  no  longer  employed  by  BLL, 
acted  knowingly  or  with  conscious 
avoidance  of  knowledge  that  the  checks 
represented  proceeds  of  illegal  activity. 


CS  Holding  represents  that  the  Plea 
represents  BLL's  acceptance  of 
responsibihty  for  the  isolated  actions  of 
a  former  employee,  and  that  in 
connection  with  the  Plea,  BLL  has 
entered  into  a  plea  agreement  (the  Plea 
Agreement)  with  the  U.S.  Attorney's 
Office  which  filed  the  Information, 
obligating  BLL  to  certain  sanctions  and 
certain  corrective  measures,  described 
below. 

CS  Holding  notes  that  the  Plea  relates 
solely  to  BLL,  which  was  not  an  affiliate 
of  CS  Holding  at  the  time  of  the  Officer's 
actions  involved  in  the  Information.  CS 
Holding  states  that  all  of  the  facts 
forming  the  factual  basis  of  the 
Information  occurred  prior  to  the  date 
that  CS  Holding  acquired  control  of 
BLL,  and  that  neither  CS  Holding  nor 
any  of  its  affiliates  was  aware  of  such 
facts  until  after  CS  Holding  acquired 
control  of  BLL.  The  transaction  through 
which  CS  Holding  acquired  an  indirect 
interest  in  BLL  (the  Acquisition)  was 
consummated  in  July  1990,  several 
months  after  the  last  illegal  check 
transfer  involved  in  the  Information.  CS 
Holding  represents  that  prior  to  the 
Acquisition  BLL  operated 
independently  of  CS  Holding,  and  that 
officials  of  CS  Holding  did  not  become 
aware  of  the  conduct  described  in  the 
Information  until  more  than  one  year 
after  CS  Holding  acquired  control  of 
BLL. 

6.  CS  Holding  represents  that 
although  the  Officer's  actions  did  not 
involve  any  investment  management 
activities  of  BLL  or  any  assets  of  plans 
covered  by  the  Act,  the  plea  of  guihy  to 
the  criminal  activities  described  above 
would  preclude  each  component  of  CS 
Holding,  as  an  affiliate  of  BLL,  from 
serving  as  a  "qualified  professional  asset 
manager"  (QPAM)  pursuant  to  sections 
Kg)  and  V(d)  of  PTE  84-14.  Section  1(g) 
of  PTE  84-14  precludes  a  person  who 
otherwise  qualifies  as  a  QPAM  from 
serving  as  a  QPAM  if  such  person  or  an 
affiliate  s  thereof  has  within  the  10  years 
immediately  preceding  the  transaction 
been  either  convicted  or  released  from 
imprisonment  as  a  result  of  certain 
criminal  activity.  CS  Holding  requests 
an  exemption  to  enable  CS  Holding 
affiliates  to  function  as  QPAMs  despite 
their  failure  to  satisfy  section  Kg)  of  PTE 


>  For  purposes  of  section  1(g)  of  ITE  84-14,  an 
"afniiate"  of  a  person  is  defined,  in  relevant  part, 
as  "any  person  directly  or  indirectly,  through  one 
or  more  intermediaries,  controlling,  controlled  by, 
or  under  common  control  with  the  person  *   *   *" 
(PTE  84-14  section  V(d)).  As  such,  under  thl» 
dennilion,  CS  Holding  and  all  its  subsidiaries 
(collectively,  CS  Holding)  would  be  considered 
affiliates  of  BLL. 


84-14  due  to  aHiliation  with  BLL  and 
the  Pleas  entered  by  BLL. 

7.  The  proposed  exemption  is 
requested  on  behalf  of  CS  Holding 
affiliates  that  are  banks,  investment 
banking  firms,  or  registered  investment 
advisers,  which  are,  or  may  become, 
eligible  to  serve  as  QPAMs.  The 
proposed  exemption  would  also  apply 
to  CS  Holding  affiliates  that  are  acquired 
in  the  future.  CS  Holding  represents  that 
the  requested  exemption,  to  enable 
access  to  the  exemptive  relief  afforded 
by  PTE  84-14,  is  needed  for  CS  Holding 
affiliates  to  engage  in  the  full  range  of 
transactions  that  can  be  executed  by 
investment  managers  who  quaUfy  as 
QPAMs.  CS  Holding  represents  that  PTE 
84-14  is  not  relevant  for  most 
transactions  involving  the  purchase  or 
sale  of  U.S.  exchange-traded  securities, 
seciuities  lending,  investment  in  short- 
term  instruments,  or  certain  residential 
mortgage  pools,  since  these  transactions 
may  be  effected  pursuant  to  other 
applicable  class  exemptions.  However, 
CS  Holding  represents  that  PTE  84-14  is 
necessary  where  the  CS  Holding 
affiliates  have  discretion  over 
investments  by  plans  covered  by  the  Act 
in  real  estate,  mortgages  fixed  income 
securities,  foreign  securities, 
derivatives,  foreign  currency  and  other 
commodities,  since  there  is  no  other 
class  exemption  permitting  an 
investment  manager  to  purchase 
property  from,  sell  or  lease  property  to. 
borrow  money  from,  or  engage  in 
principal  transactions  in  fixed  income 
securities  .  foreign  currency  and 
commodities  with  parties-in-interest 
with  respect  to  the  investing  employee 
benefit  plans. 

8.  CS  Holding  represents  that  various 
measures  have  been  taken  to  ensure  that 
conduct  such  as  that  involved  in  the 
Plea  will  not  reciir.  Among  the  steps 
taken  by  CS  Holding  are  the  following: 

(A)  F*romptly  after  BLL  learned  of  the 
investigation  into  this  matter,  in  November 
1991.  BLL  terminated  the  employment  of  the 
Officer. 

(B)  In  November  and  December  1991,  BLL 
conducted  an  extensive  internal  review  of  its 
private  banking  accounts  to  determine  if 
there  were  any  other  accounts  indicative  of 
suspicious  activity.  A  follow-up  investigation 
was  conducted  in  February  1992.  CS  Holding 
represents  that  the  reviews  conducted  by 
BLL's  internal  audit  department  found  no 
evidence  that  any  other  accounts  were  being 
used  for  money  laundering  activities. 

(C)  In  January  1992.  BLL  adopted 
additional  internal  auditing  procedures  for 
private  banldng  activities,  requiring  monthly 
audits  of  all  new  accounts.  In  addition,  in 
February  1992,  BLL  issued  new  instructions 
regarding  business  relationships  with  private 
banking  customers,  including  procedures  for 
acceptance  of  de|x>sits  and  expanded 
reporting  responsibilities  of  account  officers. 
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(D)  In  February  1992  BLL  elected  to  adopt 
the  Swiss  Federal  Bank  Commission's 
guidelines  for  the  prevention  of  money 
laundering.  In  March  1992,  BLL  instituted  an 
electronic  data  processing  system  which 
automatically  records  all  incoming  and 
outgoing  payments  with  the  time  and  date, 
facilitating  \he  early  recognition  of  possible 
money  laundering  activities. 

(E)  Effective  May  1,  1992,  BLL  established 
a  new  management  position  responsible  for 
the  implementation  and  enforcement  of  anti- 
money  laundering  procedures.  A  new 
managerial  position  also  was  created 
effective  June  1, 1992  to  oversee  back-office 
control  procedures,  including  supervision 
and  inspection  of  payment  traffic  and 
securities  transactions. 

(F)  At  the  time  of  the  Plea.  BLL  agreed. 
under  the  tenns  of  the  Plea  Agreement,  (1)  to 
forfeit  S2.3  million  to  the  United  States,  (2) 
to  pay  a  Hne  of  $60,(XX),  and  (3)  to  retain 
Price  Waterfaouse  to  prepare,  and  file  with 
the  U.S.  Attorney's  Office,  annual  Special 
Purpose  Reports  to  be  issued  on  April  15, 
1994,  April  IS.  1995.  and  April  15,  1996.  In 
addition,  the  Plea  Agreement  requires  BLL  to 
prepare  a  monograph  with  yearly  updates 
providing  information  about  money 
laundering  laws,  currency  regulations, 
forfeiture  laws,  laws  prohibiting  the 
structuring  of  transactions  to  avoid  reporting 
requirements,  and  methods  of  detecting  and 
preventing  illegal  money  laundering,  to  be 
distributed  to  employees  of  BLL  involved  In 
servicing  customer  accounts,  all 
correspondent  banks  of  BLL,  and  various 
European  financial  institutions  and 
regulatory  bodies. 

9.  CS  Holding  asserts  that  failiire  to 
grant  the  requested  exemption  will 
prohibit  employee  benefit  plans  for 
which  CS  Holding  affiliates  act  as 
investment  managers  from  engaging  in 
transactions  with  parties  in  interest  that 
would  otherwise  be  permitted  under 
PTE  84-14,  and  will  cause  the  plans  to 
forego  attractive  investment 
opportunities,  due  to  the  large  number 
of  service  providers  engaged  by  client 
plans,  and  the  wide  array  of  services 
offered  by  CS  Holding  affiliates  to  plans. 
CS  Holding  states  that  many  of  its 
affiliates  would  be  deprived  of  their 
abilities  to  offer  and  render  the  full 
range  of  specialized  investment 
advisory  services  demanded  by 
employee  benefit  plans  covered  by  the 
Act.  CS  Holding  notes  that  the  actions 
involved  in  the  Information  did  not 
involve  the  operations  of  any  CS 
Holding  affiliates,  other  than  BLL  prior 
to  its  affiliation  with  CS  Holding,  and 
that,  accordingly,  such  actions  should 
not  impair  or  relate  to  the  abilities  of  CS 
Holding  afhliates  to  serve  as  QPAMs.  CS 
Holding  represents  that  many  of  the 
employee  beneHt  plans  which  are 
clients  of  CS  Holding  afHliates  are  plans 
with  assets  in  excess  of  $50  million, 
with  a  significant  {X)rtion  of  such  plans 
having  assets  in  excess  of  $100  million. 


and  that  such  plans  benefit  &om  the 
investment  sophistication  and  access  to 
resources  necessary  to  properly  and 
independently  monitor  the  performance 
of  investment  managers  engaged  on 
their  behalf.  CS  Holding  represents  that 
the  CS  Holding  af^liates  which  are 
eligible  to  serve  as  QPAMs  are  subject 
to  regulation  under  U.S.  securities  or 
banking  laws,  and  that  the  CS  Holding 
affiUates  serving  as  investment  advisers 
registered  under  the  Investment 
Advisers  Act  of  1940  are  subject  to  that 
Act's  substantive  requirements  and  the 
jurisdiction  of  the  Securities  and 
Exchange  Commission,  including 
unannounced  audits  and  annual 
disclosure  requirements. 

10.  In  summeiry  the  applicant 
represents  that  the  proposed  exemption 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (A) 
The  criminal  activity  involved  In  the 
Plea  occurred  prior  to  CS  Holding's 
acquisition  of  any  interest  in  BLL,  and 
did  not  Involve  any  criminal  charges 
against  any  affiliates  of  CS  Holding 
other  than  BLL;  (B)  CS  Holding  has 
taken  substantial  measures  to  prevent 
any  recurrence  of  the  criminal  activity; 
(C)  CS  Holding  affiliates  will  be  able  to 
engage  in  a  broader  variety  of 
investment  services  on  behalf  of 
employee  benefit  plans  which  demand 
such  services;  (D)  The  criminal  acts  in 
question  were  neither  authorized  nor 
condoned  by  BLL  or  any  other 
component  of  CS  Holding;  and  (E)  The 
other  condiUons  of  PTE  84-14. 
combined  with  the  measures  taken  by 
CS  Holding,  aH^ord  ample  protection  of 
the  interests  of  participants  and 
beneficiaries  of  employee  benefit  plans. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi^e  number.) 


Residential  Funding  Corporation  (RFC), 
Residential  Funding  Mortgage 
Securities,  Inc.  (RFMSI).  Residential 
Funding  Mortgage  Exchange 
Corporatioii  (RFMEC),  Residential 
Funding  Securities  Corporation  (RFSQ, 
GMAC  Auto  Receivables  Corporation 
(GMAC  Auto),  General  Motors 
Acceptance  Corporation  (GMAC), 
GMAC  Mortgage  Corporation  (GMAC 
Mortgage)  and  GMAC  Mortgage 
Securities  11,  Inc.  (GMAC  Mortgage 
Securities;  together,  the  Applicants) 
Located  in  Minneapolis,  Minnesota 
(RFC.  RFMSI.  RFMEC  and  RFSC). 
Wilmington,  Delaware  (GMAC  Auto), 
New  York.  New  York  (GMAQ,  and 
Elldns  Park,  Pennsylvania  (GMAC 
Mortgage  and  GMAC  Mortgage 
Securities) 

(Application  Nos.  D-9112  and  D-91131 

Proposed  Exemption 

/.  Transactions 

A.  Effective  June  9.  1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  Indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sp>onsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  Interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates:  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.* 

B.  Effective  June  9,  1992,  the 
restrictions  of  sections  406(b)(  1 )  and 
406(b)(2)  of  the  Act  and  the  taxes 


••Section  I.A.  provides  no  relief  from  sections 
406ta)(l)(E).  406(a)(2)  and  407  for  any  person 
rendering  Investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(AKi>)  «i>d 
regulation  29CFR  2S10.3-21(c). 
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imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obUgor 
writh  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.''  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (iii),  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  June  9.  1992.  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 


the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust. 8 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  fi'om  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
IIl.S. 

D.  Effective  June  9.  1992.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwrise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F).  (G),  (H). 
or  (I)  of  the  Act  or  section  4975(e)(2)  (F). 
(G).  (H),  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  Part  1  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 


'  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


■In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view. 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Diiiff  &  Phelps 
Inc.  (D  &  P)  or  Fitch  Investors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  emd 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.  A.  (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtaihs  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
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required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II. A. (6)  above. 

///.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  a  certificate 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust; 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  and 

(c)  with  respect  to  which  (i)  one  of  the 
AppUcants  or  any  of  their  affiliates  is 
the  sponsor,  and  an  entity  which  has 
received  from  the  Department  an 
individual  prohibited  transaction 
exemption  relating  to  certificates  which 
is  similar  to  this  exemption  is  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate 
or  a  selling  or  placement  agent;  or  (ii) 
one  of  the  Applicants  is  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate 
or  a  selling  or  placement  agent;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument  - 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Code;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust  with  respect  to 
which  (i)  one  of  the  Applicants  or  any 
of  its  affiliates  is  the  sponsor,  and  an 
entity  which  has  received  from  the 
Department  an  individual  prohibited 
transaction  exemption  relating  to 
certificates  which  is  similar  to  this 
exemption  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate  or  a  selling  or 
placement  agent  or  (ii)  one  of  the 
Applicants  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  a  selling  or 
placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include  * 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
homr  equity  loans  and  obligations 


secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
ni.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(fl  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-{e)  of  this  section  B.(l); 

(2)  proj>erty  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.{1). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  typo  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&F's,  Moody's,  D  &  P.  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C  "Underwriter"  means: 

(1)  any  of  the  Applicants; 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  vdth  any  of  the 
Applicants; 


(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  any 
of  the  Applicants  or  a  person  described 
in  (2)  is  a  manager  or  co-manager  with 
respect  to  the  certificates;  or 

(4)  an  entity  which  has  received  from 
the  Department  an  individual 
prohibited  transaction  exemption 
relating  to  certificates  which  is  similar 
to  this  exemption. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subser\'icers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
sub-servicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenting  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust. 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  p)erson.  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obhgation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  loase 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer: 

(3)  The  sponsor; 

(4)  TTie  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
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the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (1H6)  above.  ■ 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person: 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  i>artner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  penon  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 


S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  diarge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "QuaUfied  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
secxirity  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after  June  9, 
1992. 

//.  Summary  of  Facts  and 
Representations 

1 .  The  Applicants  can  be  described  as 
follows: 

(a)  RFC.  RFC  is  owned  indirectly  by 
General  Motors  Corporation  through  a 
chain  of  wholly  owned  subsidiaries. 
RFC  is  an  indirect  wholly  owned 
subsidiary  of  GMAC  Mortgage,  which  is 


a  wholly  owned  subsidiary  of  GMAC, 
which  in  turn  is  a  wholly  owned 
subsidiary  of  General  Motors 
Corporation.  RFC  buys  conventional 
mortgage  loans  under  several  loan 
purchase  programs  from  mortgage  loan 
originators  or  sellers  nationwide  that 
meet  its  seller  ehgibility  requirements 
and  sells  certain  of  the  loans  either 
directly  or  through  RFMSI  in  the 
secondary  market.  RFC  conducts    . 
operations  bom  its  headquarters  in 
Minneapolis  and  from  offices  located  in 
Cahfomia,  Georgia,  New  York,  Texas 
and  Rhode  Island.  In  1986,  RFC 
commenced  the  master  servicing  of 
loans  purchased  under  its  modified  loan 
purchase  programs.  At  August  30, 1993, 
RFC  was  master  servicing  a  loan 
portfolio  of  approximately  $21.7  billion. 

(b)  flf MS/.  RFMSI  is  a  wholly  owned 
subsidiary  of  GMAC  Mortgage,  which  is 
a  wholly  owned  subsidiary  of  GMAC. 
RFMSI  was  organized  for  the  purpose  of 
serving  as  a  private  secondary  mortgage 
market  conduit.  RFMSI  purchases  loans 
from  RFC  or  other  sellers,  or  exchanges 
certificates  for  loans  from  sellers.  RFMSI 
issued  approximately  SI 0.8  billion  in 
conduit  mortgage  pass-through 
certificates  during  1992.  RFMSI  does 
not  have,  nor  is  it  expected  in  the  future 
to  have,  any  significant  assets. 

(c)  RFMEC.  RFMEC  is  an  indirect 
wholly  owned  subsidiary  of  GMAC 
Mortgage  and  a  wholly  owned 
subsidiary  of  RFC.  RFMEC  maintains  its 
principal  office  in  Miruieapohs, 
Minnesota.  RFMEC  does  not  have,  nor 
is  it  expected  to  have,  any  significant    . 
assets. 

(d)  RFSC.  RFSC  is  a  wholly  owned 
subsidiary  of  an  indirect  p>arent  of 
RFMSI.  RFSC  was  first  registered  as  a 
broker-dealer  on  April  23, 1990,  and  a 
principal  function  of  RFSC  will  be  to 
sell  conduit-mortgage  pass-through 
certificates  of  RFMSI. 

(e)  GS4ACAuto.  GMAC  Auto,  a 
wholly  owned  subsidiary  of  GMAC,  was 
organized  for  the  limited  purpose  of 
purchasing  receivables  from  GMAC, 
transferring  such  receivables  to  third 
parties,  and  any  activities  incidental  to 
and  necessary  or  convenient  for  the 
accomplishment  of  such  purposes. 

(f)  GMAC.  GMAC,  a  wholly  owned 
subsidiary  of  General  Motors 
Corporation,  was  incorporated  in  1919 
under  the  New  York  Banking  Law 
relating  to  investment  companies. 
Operating  directly  and  through 
subsidiaries  and  associated  companies 
in  which  it  has  equity  investments, 
GMAC  provides  a  wide  variety  of 
automotive-related  financial  services  to 
and  through  franchised  General  Motors 
dealers  in  many  countries  throughout 
the  world.  Other  financial  services 
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include  insurance,  mortgage  banking, 
marine  financing  and  investment 
services.  As  of  I)ecember  31, 1992,  on  a 
consolidated  basis,  CMAC  bad  total 
assets  ef  $93.6  billion  and  total 
shareholder's  equity  of  $8  billion.  For 
the  year  ended  December  31, 1992,  on 
a  consolidated  basis,  GMAC  had  gross 
revenues  of  $13.6  billion  and  net 
income  of  $936  million. 

[g]  GMAC  Mortgage.  GMAC  Mortgage 
is  a  wholly  owned  subsidiary  of  GMAC. 
Mortgage  banking  operations  are 
conducted  in  the  United  States  through 
GMAC  Mortgage  and  its  subsidiaries. 
The  mortgage  banking  activity  involves 
the  origination  and  marketing  to 
investors  of  single-family  and 
commercial  mortgage  loans  and  the 
subsequent  servicing  of  these  loans  on 
behalf  of  investors.  GMAC  also  offers 
home  equity  loans  in  selected  states. 
Typically,  GMAC  Mortgage  funds  loans 
for  60  to  90  days,  pending  assembly  and 
delivery  to  investors.  Thereafter,  GMAC 
Mortgage  earns  an  on-going  fee  for  loan 
services  including  billing,  collecting 
and  forwarding  pajments  to  investors, 
taxing  authorities  and  insurance 
companies. 

(h)  GMAC  Mortgage  Securities.  GMAC 
Mortgage  Securities,  a  wholly  owned 
subsidiary  of  GMAC  Mortgage,  was 
organized  for  the  purpose  of  purchasing 
mortgage  loans  and  depositing  such 
mortgage  assets  into  trust,  and  selling 
certificates  representing  interests  in 
such  trusts,  as  well  as  any  other 
activities  incidental  to  or  necessary  or 
convenient  for  the  accomplishment  of 
such  purposes. 

Trust  Assets 

2.  The  Applicants  seek  exemptive 
relief  to  permit  plans  to  invest  in  pass- 
through  certificates  representing 
undivided  interests  in  the  following 
categories  of  trusts:  (1)  single  and  multi- 
family  residential  or  commercial 
mortgage  investment  trusts;'  (2)  motor 
vehicle  receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts. 'o 


»The  Department  notes  that  PTE  83-1  |48  FR  895. 
lanuary  7,  1983],  a  class  exemption  for  mortgage 
pool  investment  trusts,  would  generally  apply  to 
trusts  fx)ntaining  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met.  The  Applicants  request  relief 
for  single-fiamily  residential  mortgages  in  this 
exemption  because  li  would  prefer  otA  exemption 
for  all  trusts  of  similar  structure.  However,  the 
Applicants  have  stated  that  they  may  still  avail 
themseK'es  of  the  exemptive  relief  provided  by  PTE 
83-1. 

■"Guaranteed  governmental  mortgage  pool 
certiHcates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 


3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  groimd 
leases  of  real  property.  Commercial 
mortgages  are  fitjquently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  tlian 
the  term  of  such  mortgages. 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement  among 
a  sponsor,  a  servicer  and  a  trustee.  The 
sponsor  or  servicer  of  a  trust  selects 
assets  to  be  included  in  the  trust.  These 
assets  are  receivables  which  may  have 
been  originated  by  a  sponsor  or  servicer 
of  the  trust,  an  affiliate  of  the  sponsor 
or  £er\'icer,  or  by  an  unrelated  lender 
and  subsequently  acquired  by  the  trust 
sponsor  or  servicer. 

Prior  to  or  concurrently  with  the 
closing  date,  the  sponsor  acquires  legal 
title  to  all  assets  selected  for  the  trust, 
establishes  the  trust  and  designates  an 
independent  entity  as  trustee.  On  the 
closing  date,  the  sponsor  conveys  to  the 
trust  legal  title  to  the  assets,  .ind  the 
trustee  issues  certificates  representing 
fractional  undivided  interests  in  the 
trust  assets.  The  certificates  are  either 
publicly  or  privately  offered.  In  certain 
cases,  the  certificates  will  be 
represented  by  physical  certificates 
registered  in  the  name  of  a  depository 
entity  or  a  nominee  of  the  depository. 

Certificateholders  are  entitled  to 
receive  montldy,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rale — the  pass-through  rate — which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  fimds  are 


Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
plan  assets  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  cer^incate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not. 
solely  by  reason  0(  the  plan's  holding  of  such 
certificate.  Include  any  of  the  mortgages  underlying 
such  certificate.  The  applicants  are  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  are  plan  assets. 


not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
account's  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  account  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit. 
Usually,  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  does  not  exceed  one  month. 
Furthermore,  in  those  cases  where 
distributions  are  made  semi-annually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  delivered  to  the  trustee,  it 
vnll  be  made  available  to 
certificateholders  and  delivered  to  or 
made  available  to  each  rating  agency 
that  has  rated  the  certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  The  Applicants 
request  exemptive  relief  for  two  types  of 
multi-class  certificates:  "strip" 
certificates  and  "fast-pay/  slow-pay" 
certificates.  Strip  certificates  are  a  t>-pe 
of  security  in  which  the  stream  of 
interest  payments  on  receivables  is  split 
from  the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
established,  each  representing  rights  to 
disproportionate  pa^Tnents  of  principal 
and  interest." 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 


"  It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  to  causing  plan 
assets  to  l>e  invested  in  certificates  pursuant  to  this 
exemption. 
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payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
maimer  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  certificates  be 
subordinated  to  the  rights  of  another 
certificateholder  In  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amoimt  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  prorata  basis. '^ 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Fooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
limited  time  after  the  issuance  of  trust 
certificates.  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  j.s  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of^receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 


» If  a  tnist  UstiM  (ubordinate  certificates,  holders 
of  such  subordinate  certificales  may  not  share  in  the 
amount  distributed  on  ■  pro  rata  basis.  The 
Department  notes  that  the  axemption  does  not 
provide  relief  for  plan  investment  in  such 
suhordinatad  certificates 


their  business,  including  finance 
companies,  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufactxirer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  RFC.  RFMSI. 
RFMEC.  GMAC  Auto,  GMAC,  GMAC 
Mortgage,  GMAC  Mortgage  Securities  or 
one  of  their  brother  or  sister  affiliates. 
The  sponsor  may  be  the  servicer.  Where 
the  sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  In  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for 'enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
the  trust  sponsor,  the  servicer  or 
underwriter  or  placement  agent.  The 
Applicants  represent  that  the  trustee 
will  be  a  substantial  financial  institution 
or  trust  company  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  by  the 
spransor,  servicer  or  out  of  trust  assets. 
The  method  of  compensating  the  trustee 
will  be  specified  in  the  pooUng  and 
servicing  agreement  and  disclosed  in 
the  prospectus  or  private  placement 
memorandimi  relating  to  the  offering  of 
the  certificates. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  pajnnents  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 


cubservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  the  underwriter  or 
placement  agent,  although  in  some  cases 
they  will  be  related  to  RFSC,  which  will 
sell  conduit-mortgage  pass-through 
certificates  of  RFMSI.  In  certain  cases,  a 
depositary  entity  or  its  nominee  will 
have  the  certificates  registered  in  its 
name,  and  will  maintain  procedures  for 
distribution  of  notices,  reports, 
distributions  and  statements  to 
certificateholders. 

Certificate  Price.  Pass-Through  Rate  and 
Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 
a  trust,  the  sponsor  generally  purchases 
the  receivables  in  the  secondary  market, 
either  directly  from  the  originator  or 
from  another  secondary  market 
participant.  The  price  the  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
accoimt  payment  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates,  or  a  combination  of 
certificates  and  cash.  If  the  sponsor 
receives  certificates  bom  the  trust,  the 
sponsor  sells  all  or  a  portion  of  these 
certificates  for  cash  to  investors  or 
secxirities  underwriters.  In  some 
transactions,  the  sponsor  or  an  affiliate 
may  retain  a  portion  of  the  certificate  for 
its  own  account.  The  transfer  of  the 
receivables  to  the  trust  by  the  sponsor, 
the  sale  of  certificates  to  investors,  and 
the  receipt  of  the  cash  proceeds  by  the 
sponsor  generally  take  place 
simultaneously. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces  including  investor  demand,  the 
pass-throMgh  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  fit>m  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 
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The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.'^  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor,  and  receive 
fees  for  acting  in  that  capacity)  vdll 
retain  the  difference  between  payments 
received  on  the  receivables  in  the  trust 
and  payments  payable  (at  the  pass- 
through  rate)  to  certificateholders, 
except  that  in  some  cases  a  portion  of 
the  payments  on  receivables  may  be 
paid  to  a  third  party,  such  as  a  fee  paid 
to  a  provider  of  credit  support.  The 
servicer  may  receive  additional 
compensation  by  having  the  use  of  the 
amounts  paid  on  the  receivables 
between  the  time  they  are  received  by 
the  servicer  and  the  time  they  are  due 
to  the  trust  (which  time  is  set  forth  in 
the  pooling  and  servicing  agreement). 
The  servicer  will  be  required  to  pay  the 
administrative  expenses  of  servicing  the 
trust,  including  the  trustee's  fee,  out  of 
its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  supfwrt  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  tnjst  is  established. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  f>arty,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  fees  and  charges  associated  with 
foreclosure  or  repossession,  or  other 
conversion  of  a  secured  position  into 
cash  proceeds,  upon  default  of  an 
obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 


•>The  pass-throu^  rate  on  certificates 
representing  interests  in  trusts  holding  leases  Is 
determined  by  breaking  down  lease  peyments  into 
"principal"  and  "interest"  components  baaed  on  an 
implicit  interest  rate. 


prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  sp>ecified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
pajTnents  to  certificateholders. 

16.  Participating  underwriters  or 
placement  agents  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
undenATiting,  this  fee  would  consist  of 
the  difference  between  what  such 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor. 

The  arrangements  among 
underwriters  are  typically  set  forth  in  an 
"Agreement  Among  Underwriters", 
which  gives  the  managing  underwriter, 
as  lead  manager  of  the  offering,  the 
authority  to  act  on  behalf  of  all  the 
underwriters.  This  agreement  also 
imposes  customary  restrictions  on  the 
underwriters'  dealings  in  the  offered 
securities  as  are  necessary  to  comply 
with  securities  laws  and  to  ensure  the 
orderly  distribution  of  the  offered 
securities. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  Applicants  represent  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  a 
receivable  included  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 


the  receivables  is  reduced  to  a  specified 
percentage  (usually  between  5  and  10 
percent)  of  the  initial  aggregate  unpaid 
balance.  The  terms  of  such  repurchase 
are  specified  in  the  pooling  and 
servicing  agreement  and  will  be  at  least 
equal  to  the  unpaid  principal  balance  on 
the  receivables  plus  accrued  interest, 
less  any  unreimbursed  advances  of 
principal  made  by  the  servicer. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P's,  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amount 
of  this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obUgations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  'Typically,  in 
these  cases,  the  master  servicer,  in  its 
capacity  as  servicer,  will  first  advance 
funds  to  the  full  extent  that  it 
determines  that  such  advances  will  be 
recoverable  (a)  out  of  late  payments  by 
the  obligors,  (b)  from  the  credit  support 
provider  (which  may  be  itself)  or,  (c)  in 
the  case  of  a  trust  that  issues 
subordinated  certificates,  from  amounts 
otherwise  distributable  to  holders  of 
subordinated  certificates,  and  the  master 
servicer  will  advance  such  funds  in  a 
timely  manner.  In  some  transactions, 
however,  the  master  servicer  may  not  be 
obligated  to  advance  funds,  but  instead 
would  be  called  upon  to  provide  funds 
to  cover  defaulted  payments  to  the  full 
extent  of  its  obligations  as  insurer. 
When  the  servicer  is  the  provider  of  the 
credit  support  and  provides  its  own 
funds  to  cover  defaulted  payments,  it 
will  do  so  either  on  the  initiative  of  the 
trustee,  or  on  its  own  initiative  on 
behalf  of  the  trustee,  but  in  either  event 
it  will  provide  such  funds  to  cover 
payments  to  the  full  extent  of  its 
obligations  under  the  credit  support 
mechanism. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  defaulted  payments,  or  otherwise 
fails  in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
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trustee,  who  is  indepeDdent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust,  there  are  prdtections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  decUnes 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  Tne  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  Included  in  the  trust 
(monthly,  quarterly  or  semi-annually,  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  p>ooling  and 
servicing  agreement  or.  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 


accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  In  cases  where  the  master  servicer 
and  the  insurer  are  affiliated  or  the  same 
entity,  the  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  The  floor  amount  may  be  a 
fixed  dollar  amount  or  ft  multiple  of  the 
balance  of  one  or  more  of  the  largest 
obUgations  outstanding.  Once  the  floor 
amount  has  been  reached,  the  servicer 
lacks  an  incentive  to  postpone  the 
recognition  of  credit  losses  because  the 
credit  support  amount  becomes  a  fixed 
dollar  amount,  subject  to  reduction  only 
for  actual  draws.  From  the  time  that  the 
floor  amount  is  effective  until  the  end 
of  the  life  of  the  trust,  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
where  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  a  prospectus  or 
private  placement  memorandum  will  be 
furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer, 

(f)  A  description  of  the  poofing  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 


which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  £rom 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 

(h)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  vrill  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  lO-Q  and 
Armual  Reports  on  Form  lO-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  lO-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  lO-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
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will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typicidly  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates.  This  report  will  also 
provide  to  certificateholders  (either  by 
the  trustee,  the  servicer  or,  in  certain 
cases,  the  depository  of  the  certificates) 
a  summary  statement  of  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support,  a  breakdown  of 
payments  between  principal  and 
interest  and  other  material  information 
concerning  the  underlying  assets, 
including,  where  applicable, 
information  as  to  the  number  and 
amount  of  delinquent  and  defaulted 
receivables.  The  summary  statement 
provided  to  the  certificateholders  will 
be  part  of  the  report  to  the  trustee 
described  in  this  paragraph.  If  this 
information  is  to  be  furnished  by  the 
depository  of  the  certificates,  the  trustee 
and  the  servicer  will  have  no  control 
over  distribution  to  certificateholders. 

Secondary  Market  Transactions 

24.  In  general,  it  is  the  policy  of  many 
underwriters  to  attempt  to  make  a 
market  for  securities  for  which  they  are 
the  lead  or  co-managing  underwriter.  In 
gnneral,  it  is  also  the  policy  of  many 
placement  agents  to  facilitate  sales  by 
investors  who  purchase  certificates  if 
such  entity  has  acted  as  agent  or 
principal  in  the  original  private 
placement  of  the  certificates  and  if  such 
investors  request  such  entity's 
assistance. 

Retroactive  Relief 

25.  The  Apphcants  do  not  beUeve  that 
they  have  engaged  in  any  prohibited 
transactions  that  would  be  covered  by 
the  requested  exemption.  However,  it  is 
possible  that  some  transactions  may 
have  occurred  that  would  be  prohibited. 
For  example,  because  many  certificates 
are  held  in  street  or  nominee  name,  it 

is  not  always  possible  to  identify 
whether  the  percentage  interest  of  plans 


in  a  trust  is  or  is  not  "significant"  for 
purposes  of  the  Department's  regulation 
relating  to  the  definition  of  plan  assets 
(29  CFR  2510.3-1 01(f)).  These  problems 
are  compounded  as  transactions  occur 
in  the  secondary  market.  In  addition, 
with  respect  to  the  "publicly-offered 
security"  exception  contained  in  that 
regulation  (29  CFR  2510.3-101(b)),  it  is 
difficult  to  determine  whether  each 
purchaser  of  a  certificate  is  independent 
of  all  other  purchasers.  Therefore,  the 
rehef  requested  herein  is  retroactive  to 
June  9,  1992,  which  is  the  date  upon 
which  the  Applicants  originally  filed 
their  exemption  appfication  with  the 
Department. 

Summary 

26.  In  summary,  the  Applicants 
represent  that  the  transactions  for  which 
exemptive  relief  is  requested  satisfy  the 
statutory  criteria  of  section  408(a)  of  the 
Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P's, 
Moody's,  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  the 
Applicants  and  their  affiUates  seek 
exemptive  relief  will  be  governed  by  the 
pooling  and  servicing  agreement,  which 
is  made  available  to,  or  described  in  the 
prospectus  or  private  placement 
memorandum  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Many  underwriters  have  made, 
and  the  AppUcants  anticipate  that  such 
underwriters  will  continue  to  make,  a 
secondary  market  in  certificates 
sponsored  by  RFC,  RFMSI.  RFMEC, 
GMAC  Auto,  GMAC,  GMAC  Mortgage 
or  GMAC  Mortgage  Securities. 

Discussion  of  Proposed  Exemption 

/.  Differences  Between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (46  FR  7520,  January  23,  1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7,  1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 


bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  reUef  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the         • 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  refief 
from  section  406(b)(1)  and  (b)(2)  of  the 
Aci  for  the  above-described  transactions 
when  the  sp>onsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  from  section  406(a)  and 
(b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1 ,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maiirtaining  a  system  for 
Insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83- 
1  in  the  following  major  respects;  (1) 
The  proposftd  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief;  (2)  The  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single-family  residential  mortgages;  (3) 
Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  reUef 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  S&P's,  Moody's,  D&P  or  Fitch 
(insurance  or  other  credit  support 
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would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating):  and  (4)  The 
proposed  exemption  provides  more 
limited  section  406(b)  and  section  407 
relief  for  sales  transactions. 

JI.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  Applicants  and 
information  provided  by  SAP's, 
Moody's.  D&P  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  relief  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  SAP's.  Moody's.  D&P  or  Fitch.  The 
Department  believes  that  the  rating 
condition  vsnll  permit  the  applicant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  ha\ing  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  otlier  than  plans  for  at 
least  one  year.'* 

///.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

The  Applicants  represent  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
undervvnter  of  certificates  may  be  a  pre- 
existing party  in  interest  with  respect  to 
an  investing  plan."  In  these  cases,  a 


"In  referring  to  different  "types"  of  asset -backed 
securities,  the  Department  means  certificates 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP's.  D&P,  Fitch  or  Moody's)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  panicular  assets 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g..  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

"In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certincates  with 
respect  to  which  the  Applicants  or  any  o{  their 
afniiates  are  either  (a)  the  sole  underwriter  or 
manager  or  co-manager  of  the  underwriting 
syndicate,  (b)  a  selling  or  placement  agent,  or  (c)  the 
sponsor.  In  which  case  an  entity  which  has  received 
from  the  Department  an  individual  prohibited 


direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 
the  Act.'*  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  the  Applicants 
represent  that  a  trust  sponsor,  servicer, 
trustee,  insurer,  and  obUgor  with  respect 
to  receivables  contained  in  a  trust,  or  an 
undervmter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan.  The 
Applicants  represent  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1), 
and  in  some  cases  section  406(b)(2),  of 
the  Act. 

Moreover,  the  Applicants  represent 
that  to  the  extent  there  is  a  plan  asset 
"look  through"  to  the  underlying  assets 
of  a  trust,  the  investment  in  certificates 
by  a  plan  covering  employees  of  an 
obligor  under  receivables  contained  in  a 
trust  may  be  prohibited  by  sections 
406(a)  and  407(a)  of  tlie  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  Umited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 


transaction  exemption  relating  to  certificates  which 
is  similar  to  this  exemption  Is  the  sole  underwriter 
or  the  manager  or  co-manager  of  the  underwriting 
syndicate  or  a  selling  or  placement  agent 

'•The  Applicants  represent  that  where  a  trust 
sponsor  is  one  of  the  Applicants  or  iu  affiliate,  sales 
to  plans  by  the  sponsor  may  be  exempt  under  PTE 
75-1,  Part  n  (relating  to  purchases  and  sales  of 
securities  by  broker-dealers  and  their  affiliates),  if 
none  of  the  Applicants  is  a  fiduciary  with  respect 
to  plan  assets  to  be  invested  in  certificates. 


interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  tht  Code, 
including  statutory  or  adminisfrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  3rd  day  of 
February.  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
US  Department  of  Labor. 
[FR  Doc  94-2912  Filed  2-8-94;  8:45  am] 
BIIJJNG  CODE  4510-29-P 


NATIONAL  SCIENCE  FOUNDATION 

Antarctic  Conservation  Act  of  1978; 
Notice  of  Permit  Modification 

AGENCY:  National  Science  Foundation. 
SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Public  Law  95-541;  Code  of 
Federal  Regulations  title  45,  part  670). 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  703-306-1013. 
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Permit  Office,  room  755,  Office  of  Polar 
Programs,  National  Science  Foundation, 
Arlington,  Virginia  22230. 
APPLICANT:  Pete  Peterson;  Antarctic 
Support  Associates,  Englewood, 
Colorado  80112. 

DESCRIPTION  OF  PERMIT  AND  MODIFICATION: 
The  Foundation  issued  a  permit  to  Mr. 
Peterson,  an  official  of  the  Foundation's 
antarctic  support  contractor,  on  1  April 
1992  after  posting  a  notice  in  the  5 
February  1992  Federal  Register.  Public 
comments  were  not  received.  The 
permit  allows  removal  of  elephant  seals 
from  the  pier  at  Palmer  Station, 
Antarctica,  so  that  they  and  equipment 
operators  will  not  be  endangered  during 
station  and  ship  operations.  The 
removal  is  done  by  walking  behind  the 
seal  and  herding  it  towards  the  water. 

A  separate  review  by  the  National 
Marine  Fisheries  Service  established 
that  such  action  does  not  require  a 
Marine  Mammals  Protection  Act  permit. 

The  modification,  issued  by  the 
Foundation  on  28  January  1994,  allows 
removal  of  any  animals,  not  just 
elephant  seals,  whose  proximity  to 
equipment  operations  on  and  around 
the  pier  endanger  the  animals  or  the 
equipment  operators.  Other  animals  that 
occasionally  wander  on  to  the  pier 
include  crabeater  seals  and  penguins. 
LOCATION:  Palmer  Station.  Antarctica. 
DATES: 1/28/94-4/30/97. 
Thomas  F.  Forhan, 

Pennit  Office,  Office  of  Polar  Programs. 
|FR  Doc.  94-2959  Filed  2-8-94;  8;45  am] 
BILUNG  COOE  7S55-01-M 


Special  Emphasis  Panel  in  Graduate 
Education  &  Research  Development; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  &  Research  Development. 

Date  6r  Time:  February  16-17, 1994;  8:30 
a.m.  to  5  p.m. 

Place:  Rosslyn  Westpark  Hotel.  1900  N. 
Fort  Myer  Drive.  Arlington,  VA  22209. 

Type  of  Meeting:  Closed. 

Contact  Person:  Sonia  Ortega,  Program 
Director.  4201  Wilson  Boulevard,  room  907. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1697. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  nominations  to 
the  Presidential  Faculty  Fellows  Program 
(PFF). 

Agenda:  Review  and  evaluate  PFF  Program 
nominations. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries;  and  [>ersonal  Information 
concerning  individuals  associated  with  the 
profK>sals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552b.(c)  (4) 
and  (6)  of  the  Government  in  the  Sunshine 
Act. 

Reason  for  Late  Notice:  Complications  with 
meeting  logistics. 

Dated:  February  4, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  94-2976  Filed  2-8-94;  8:45  am] 
BILUNG  COOE  7S5$-01-M 


DOE/NSF  Nuclear  Science  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  February  25. 1994  from  9 
a.m.  to  5  p.m. 

Place:  Department  of  Energy,  Forrestall 
Building,  Room  lE-245.  1000  Independence 
Ave..  SW..  Washington.  DC  20585. 

Type  of  Meeting:  Open. 

Cbn/ac/ Person:  John  W.  Lightbody. 
Program  Director  for  Nuclear  Physics. 
National  Science  Foundation.  4201  Wilson 
Blvd.  Arlington.  VA  22230.  Telephone:  (703) 
306-1890. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientific  priorities  within  the 
field  of  basic  nuclear  science  research. 

Agenda:  Discussion  of  Budgets  and  Status 
of  DOE  and  NSF  Nuclear  Physics  Program- 
Discussion  of  Future  Long-Range  Planning 
Activities — Public  Comments  (*) 

(*)  Persons  wishing  to  sp>eak  should  make 
arrangements  through  the  Contact  Person 
identified  above. 

Dated:  February  4. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-2975  Filed  2-8-94;  8:45  am] 
BILUNG  COOE  7&»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes;  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACMUI) 
will  hold  an  open  meeting  on  February 
24, 1994,  to  provide  the  members  of  the 
committee  an  opportunity  to  prepare  for 
a  meeting  with  the  Chairman  and  the 
Commissioners  of  the  Nuclear 


Regulatory  Commission.  The  ACMUI 
meeting  with  the  Commission  is 
scheduled  for  February  25, 1994.  at  10 
a.m.,  in  the  Commissioners'  Conference 
Room  in  NRC's  One  White  Flint 
Building.  This  meeting  will  be  noticed 
separately. 

The  committee  has  no  advance 
agenda  for  this  meeting;  the  members 
will  address  topics  of  mutual  interest  for 
discussion  at  the  meeting  with  the 
Conmiission.  NRC  staff  will  provide 
supplemental  information  and  other 
support  at  the  committee's  request. 
DATES:  The  meeting  will  be  held  at 
12:30  p.m.,  on  February  24, 1994. 
LOCATION:  Holiday  Iim,  Crowrn  Plaza, 
1750  Rockville  Pike,  Rockville. 
Maryland  20852. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Sally  M.  Merchant,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  MS  6- 
H-3,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301)  504-2637. 

Conduct  of  the  Meeting 

Barry  Siegel.  M.D.  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
followring  procedures  apply  to  public 
participation  in  the  meeting. 

1.  Persons  may  submit  written 
comments  by  sending  a  reproducible 
copy  to  the  Secretary  of  the 
Commission.  ATTN:  Advisory 
Committee  Management  Officer.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Comments  must 
be  received  by  February  18,  1994.  to 
ensure  consideration  at  the  meeting. 
The  transcript  of  the  meeting  will  be 
kept  open  until  March  10,  1994,  for 
inclusion  of  written  comments. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Ms.  Merchant, 
in  writing,  by  February  18, 1994.  The 
Chairman  will  rule  on  requests  to  make 
oral  statements.  Given  the  nature  and 
duration  of  this  meeting,  the  Chairman 
may  determine  that  oral  statements  will 
not  be  permitted. 

Opportunity  for  members  of  the 
public  to  make  oral  statements  will  be 
based  on  the  order  in  which  requests  are 
received.  In  general,  oral  statements 
should  be  limited  to  approximately  5 
minutes.  Oral  statements  must  be 
supplemented  by  detailed  written 
statements,  for  the  record.  Ruling  on 
who  may  speak,  the  order  of 
presentation,  and  time  allotments  may 
be  obtained  by  calling  Ms.  Merchant. 
(301)  504-2637,  between  9  a.m.  and  5 
p.m.  EST.  on  February  22, 1994. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
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members,  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  comments  will  be 
available  for  inspection,  and  copying  for 
a  fee.  at  the  NRC  Public  Document 
Room.  2120  L  Street  N\V..  Lower  Level. 
Washington.  DC  20555.  on  or  about 
March  11. 1994. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  as  amended  (primarily  Section 
161a)  the  Federal  Advisory  Act  (5  U.S.C. 
App)  and  the  Commission's  regulations 
in  Title  10.  U.S.  Code  of  Federal 
Regulations,  part  7. 

Dated:  February  3. 1994. 
John  C.  Hoyle. 

Ad\-isory  Committee  Management  Officer. 
|FR  Doc.  94-2928  Filed  2-8-94;  8:45  am] 
BIUJNO  CODE  7M0-41-M 


[Docket  Nos.  50-373  and  50-374] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards;  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18  issued  to 
Commonwealth  Edison  Company,  (the 
licensee)  for  operation  of  the  LaSalle 
County  Nuclear  Station.  Units  1  and  2, 
located  in  LaSalle  County.  Illinois. 

The  proposed  amendment  would 
extend  the  functional  test  interval  from 
Monthly  to  Quarterly  for  the  following: 

1.  Reactor  protection  system  instrumentation 

surveillances  for  Main  Steam  Line 
Isolation  Valve  Closure.  Turbine  Stop 
Valve  Closure,  and  Turbine  Control 
Valve  Fast  Closure  Valve  Trip  System 
Oil  Pressure  Low;  and 

2.  EDC-RPT  system  instrumentation 

surveillances  for  Turbine  Stop  Valve 
Closure,  and  Turbine  Control  Valve  Fast 
Closure. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6).  for 
amendments  to  be  granted  under 
exigent  circimistances  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration  Under  the  Commission's 


regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Commonwealth  Edison  has  evaluated  the 
proposed  Technical  Specification 
Amendment  which  extends  the  Surveillance 
Test  Interval  (STI)  for  certain  instruments  in 
the  Reactor  Protection  System  (RPS)  and  the 
End-of-Cycle  Recirculation  Pump  Trip  (EOC- 
RPT)  system  for  LaSalle  County  Station, 
Units  1  and  2.  and  determined  that  they  do 
not  constitute  a  Significant  Hazards 
Consideration.  Based  on  the  criteria  for 
defining  a  significant  hazards  consideration 
established  in  10  CFR  50.92.  operation  of 
LaSalle  County  Station,  Units  1  and  2  in 
accordance  with  the  prop>osed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  t>ecause: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  increase 
the  STI  for  actuation  instrumentation 
supporting  RPS  and  EOC-RPT  trip  functions. 
There  are  no  changes  in  any  of  the  affected 
systems  themselves.  Because  of  this  there  is 
no  change  in  the  probability  of  occurrence  of 
an  accident  or  the  consequences  of  an 
accident  or  the  consequences  of  malfunction 
of  equipment.  With  respect  to  the 
malfunction  of  equipment,  topical  reports 
prepared  by  GE  demonstrated  that  there  is  a 
reduction  in  scram  frequency  for  the  RPS. 
This  offsets  the  slight  increase  in  trip 
function  unavailability  determined  by  GE. 
This  was  judged  acceptable  by  GE.  The  NRC 
concurred  with  this  conclusion  in  its  review 
of  the  topical  reports  (NEDC-30851P-A).  For 
EOC-RPT  GE  demonstrated  that  the  trip 
function  unavailability  when  the  surveillance 
interval  Is  extended  from  1  to  3  months  is 
lower  for  the  turbine  stop  valve  trip  function 
and  slightly  higher  for  the  turbine  control 
valve  trip  ftinction  than  the  same  trip 
functions  for  RPS-scram.  However,  GE 
concluded  that  the  small  increase  in  EOC- 
RPT  unavailability  (represented  by  small 
increased  risk  of  a  MCPR  violation)  is  offset 
by  the  benefits  associated  with  the  similar 
approved  STI  and  AOT  changes  for  the  RPS- 
scram  function.  Therefore.  GE  concluded  that 
the  STI  changes  for  EOC-RPT  trip  function 
are  bounded  by  the  approved  RPS  analysis 
(Reference  5).  The  NRC  accepted  the 
conclusions  of  GE  by  a  SER  included  in 
Reference  9.  The  proposed  changes  are 
consistent  »*ith  the  Safety  Evaluation  Reports 
issued  in  these  topical  reports.  The  proposed 
changes  therefore  do  not  involve  a  significant 


increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  changes  do  not  create  the 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  any  evaluated 
previously  in  the  UFSAR.  The  proposed 
changes  increase  the  STI  for  the  RPS  and 
EOC-RPT  Instrumentation.  There  are  no 
changes  in  the  instrumentation  of  these 
systems.  Since  there  are  no  such  changes 
there  is  no  pKKsibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  changes  do  not  reduce  the 
margin  of  safety  as  defined  in  the  basis  for 
any  Technical  Specification.  The  proposed 
changes  do  not  cliange  any  setpoints  in  the 
above  mentioned  systems  or  their  levels  of 
redundancy.  Setpoints  are  based  upon  the 
drift  occurring  during  an  18  month 
calibration  interval.  The  bases  in  the 
Technical  Specifications  either  do  not 
discuss  Sn,  or  state  "*   *   *  one  channel  may 
he  inof>ereble  for  brief  intervals  to  conduct 
required  surveillance."  The  proposed 
changes  are  bounded  by  the  analyses  of 
References  5  and  9.  These  analyses,  which 
were  prepared  by  CE  and  approved  by  the 
NRC,  examined  the  effects  of  extending  STI 
and  found  that  the  proposed  changes  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  LaSalle  Station  Units  1  and 
2  RPS  and  EOC-RPT  systems  have  been 
compared  to  the  generic  analyses  and 
verified  to  be  bounded. 

This  proposed  amendment  does  not 
involve  a  significant  relaxation  of  the  criteria 
used  to  establish  safety  limits,  a  significant 
relaxation  of  the  bases  for  the  limiting  safety 
system  settings  or  a  significant  relaxation  of 
the  bases  for  the  limiting  conditions  for 
op)erations.  Therefore,  based  on  the  guidance 
provided  in  the  Federal  Register  and  the 
criteria  established  in  10  CFR  50.92(c),  the 
proposed  change  does  not  constitute  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  received  within  15 
days  after  the  date  of  publication  of  this 
notice  will  be  considered  in  making  any 
final  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
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Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
'final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  PubUcations 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  tmd  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfork  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
WashinRton,  DC  20555. 

The  filing  of  requests,  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  24, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Public  Library  of  Illinois  Valley 
Community  College,  Route  No.  1, 
Oglesby,  Illinois  61348.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  j)ermitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  preceding;  and  (3)  the  possible  effect 
of  any  order  which  may  be  entered  in 
the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  Erst 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  sf>ecificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  vdthin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  pwrty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  EX3  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  James  E.  Dyer:  Petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  Michael 
I.  Miller,  Esquire;  Sidley  and  Austin, 
One  First  National  Plaza,  Chicago, 
Illinois  60690,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


6064 


Federal  Register  /  Vol.  59.  No.  27  /  Wednesday.  February  9,  1994  /  Notices 


amendment  dated  September  10.  1993 
as  supplemented  on  November  17, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  room, 
located  at  the  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1.  Oglesby.  lUinois  61348. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  T.  Gody,  Jr., 
Project  Manager,  Project  Directorate  111-2, 
Division  of  Reactor  Projects— IWI\'/V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  94-2923  Filed  2-8-94:  8  45  am] 
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[Docket  No.  50-456] 

Entergy  Operations,  Inc.;  River  Bend 
Station.  Unit  1 

Exemption 

/ 

On  November  20.  1985.  the 
Commission  issued  Facility  Operating 
License  No.  NPF-47  to  Gulf  States 
Utilities  Company  (GSU)  and  Cajun 
Electric  Power  Cooperative  (the 
licensees)  for  River  Bend  Station,  Unit 
1.  The  license  provided,  among  other 
things,  that  the  facility  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission. 

II 

Appendix  J  of  part  50  of  title  10  of  the 
Code  of  Federal  Regulations,  "Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Reactors."  Section 
III.D.3  requires  that  Type  C  leak  rate 
tests  be  performed  each  reactor 
shutdown  for  refueling,  but  in  no  case 
at  intervals  to  exceed  2  years. 

By  letter  dated  November  18.  1993.  as 
supplemented  by  letter  dated  December 
21.  1993.  GSU  requested  a  one-time 
exemption  to  the  schedular 
requirements  for  performing  Appendix 
J.  Type  C.  leak  rate  testing.  River  Bend 
was  last  shutdown  for  refueling  from 
March  12.  1992,  to  September  8.  1992 
and  the  Type  C  local  leak  rate  testing 
was  performed.  River  Bend  experienced 
several  forced  outages  since  then  which, 
combined  with  the  6-month  refueling 
uutage  have  impacted  the  24-month 
surveillance  interval  required  by 
Technical  Specifications.  Consequently, 
the  first  of  these  surveillances  are  due 
to  be  performed  29  days  before  the  next 
scheduled  refueling  outage.  This 
exemption  would  provide  an  extension 
of  29  days  to  allow  the  testing  of  20 


containment  isolation  valves  to  be 
delayed  until  the  upcoming  refueling 
outage  currently  scheduled  to  begin 
April  16.  1994.  This  would  allow  the 
licensee  to  avoid  the  thermal  transients 
and  personnel  exposures  associated 
with  shutting  the  plant  down  solely  to 
perform  leakage  testing.  The  licensee 
will  make  a  good  faith  effort  to  complete 
the  surveillance  tests  within  the  current 
frequency  if  an  outage  of  sufficient 
length  occurs  prior  to  the  refueling 
outage. 

The  licensee  has  demonstrated  that 
the  valves  in  question  are  not  subject  to 
degradation  based  on  the  results  of 
leakage  tests  from  the  previous  refueling 
outage.  These  tests  showed  that 
substantial  margin  existed  between  the 
allowed  leakage  and  the  as-left  leakage 
and  that  the  affected  valves  provide 
only  a  small  contribution  to  the  overall 
allowable  leakage  rate. 

/// 

Section  50.12  of  the  Commission's 
regulations  permit  the  granting  of  an 
exemption  from  the  regulations  when 
special  circumstances  are  present. 
According  to  50.12(a)(2)(ii).  special 
circumstances  are  present  whenever 
application  of  the  regulation  in  question 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

The  underlying  purpose  of  Appendix 
J,  Section  III.D.3  is  to  assure  a  leak  tight 
containment  to  mitigate  the 
consequences  of  an  accident.  The  past 
leak  rate  data  and  available  margin  to 
that  allowed  by  the  Technical 
Specifications  is  sufficient  to  assure  that 
the  underlying  purpose  of  Appendix  J, 
Section  III.D.3  is  fulfilled.  Therefore,  the 
staff  has  determined  that  the  special 
circumstances  as  described  in  10  CFR 
50.12{a){2)(ii)  exist  in  that  the 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  10  CFR  part 
50.  Appendix  J.  Section  III.D.3. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  68969). 

This  Exemption  is  effective  upon 
issuance. 


Dated  at  Rockville.  Maryland,  this  2nd  day 
of  February  1994 

For  the  Nuclear  Regulatory  Commission. 
|ohn  A.  Zwolinski, 

Acting  Director,  Division  of  Reactor  Projects 
UI/IV/V,  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  94-2924  Filed  2-«-94,  8:45  ami 
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[Docket  No.  50-331] 

Iowa  Electric  Light  &  Power  Co.,  et  al.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  195  to  Facility 
Operating  License  No.  DPR-49,  issued 
to  Iowa  Electric  Light  and  Power 
Company,  Central  Iowa  Power 
Cooperative,  and  the  Com  Belt  Power 
Cooperative,  which  revised  the 
Technical  Specifications  for  operation 
of  the  Duane  Arnold  Energy  Center 
located  in  Linn  County,  Iowa.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  revised  Technical 
Specification  5.5  based  on  the 
limitations  necessary  to  maintain  stored 
fuel  kefr  less  than  or  equal  to  0.95  for  the 
reracking  of  the  spent  fuel  pool.  The 
revision  also  made  some  editorial 
changes  and  added  two  references.  Page 
3  of  the  Facility  Operating  License  was 
revised  to  reflect  the  Updated  Final 
Safety  Analysis  Report  and  the  letter  of 
March  23, 1993,  requesting  this 
amendment  change. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  July  30,  1993  (58  FR  40841).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  detennined  not  to 
prepare  an  Environmental  Impact 
Statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 
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For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  23, 1993,  and 
supplemented  September  12  and 
November  23,  1993,  and  January  10, 
1994;  (2)  Amendment  No.  195  to 
License  No.  DPR-49,  (3)  the 
Commission's  related  Safety  Evaluation 
dated  February  2. 1994,  and  (4) 
Environmental  Assessment  dated 
January  6. 1994  (59  FR  786).  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociiment 
Room,  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  Cedar 
Papids  Pubhc  Library,  500  1st  Street, 
SE.,  Cedar  Rapids.  Iowa  52401. 

Dated  at  Rockville,  Maryland  this  2nd  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Pubifer, 

Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  ProjecU  HI/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  94-2925  Filed  2-6-94;  8:45  am) 
WLUNOcooc  raao-oi-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Notice  of  FIrtal  Adoption  of  1994 
Columbia  River  Basin  Rsh  and  Wildlife 
Program 

January  31, 1994. 

AQENCV:  PadGc  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

summary:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservaiion  Act  (16  U.S.C.  839  et  seq.) 
the  Pacific  Northwest  EUectric  Power 
and  Conservation  Planning  Council 
(Council)  has  adopted  a  comprehensive 
version  of  the  Columbia  River  Basin 
Fish  and  Wildlife  Program  (program), 
which  includes  all  program 
amendments  adopted  since  1987. 
Copies  of  the  new  program  in  typescript 
and  the  Council's  responses  to 
comments  are  available  on  request.  See 
FOR  FURTHER  INFORMATION,  below. 
background:  The  Council  has 
completed  a  multi-year  process  to 
amend  the  Columbia  River  Basin  Fish 
and  Wildlife  Program  (program).  As  the 
final  step  in  this  process,  the  Council 
has  adopted  a  version  of  the  program 
that  incorporates  all  program 
amendments  adopted  since  1987, 
including  amendments  regarding 
anadromous  fish,  resident  fish  and 
wildlife.  The  Council  adopted  the  new 
program  aini  a  response  to  comments  on 
January  12, 1994.  Currently,  the  new 


program  is  available  in  typescript. 
Printed  copies  of  the  program  (with 
minor  editorial  revisions)  are  expected 
to  be  available  in  April. 

FOR  FURTHER  INFORMATION:  For  copies  of 
the  1994  Columbia  Basin  Fish  and 
Wildlife  Program  (request  document  no. 
94-2),  the  response  to  comments 
(request  doomient  no.  94-6),  or  other 
information,  contact  the  Council's 
Public  Affairs  Division,  851  SW.,  Sixth 
Avenue,  suite  1100,  Portland,  Oregon 
97204  or  (503)  222-5161,  toll  bee  1- 
800-222-3355. 
Edward  W.  Sheet*. 
Executive  Director. 

(FR  Doc.  94-2949  Filed  2-8-94;  8:45  am] 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold 
meetings  February  24-25, 1994  at  the 
Embassy  Suites  Hotel.  1250  22nd  Street 
NW.,  Washington,  DC,  in  the  Consulate 
Room  to  review  and  revise  the  draft  of 
its  Annual  Report  to  Congress  due 
March  31,  1994.  During  the  public 
session  of  the  meeting  on  February  24, 
the  Commission  will  re\iew  all  major 
conclusions  and  recommendations  to  be 
contained  in  the  report.  That  review  is 
scheduled  to  begin  at  10  a.m.  and  is 
expected  to  follow  the  chapter  outline  of 
the  report,  although  there  may  be  some 
last-minute  changes  in  the  order.  That 
outline  is  as  follovra: 

1.  Context  far  Reform 

Refc»ming  the  Health  System:  Cost,  Quality, 
and  Access 

2.  The  Stnxrture  of  Refomi 

3.  Cost  Containment  and  Expenditure  Limits 

4.  Design  Issues  for  Expenditure  Limits 

5.  Regulating  Plan  Premiums 

6.  Rate  Setting 

7.  Structuring  the  Health  Insurance  Market 

8.  Establishing  Equitable  Premiums: 
Conununity  Rating  and  Risk  Adjustment 

9.  Ensuring  Access  for  the  PtK>r 

10.  Widening  or  Narrowing  the  Gap?  The 
Effect  of  Health  System  Reform  on  Medical 
and  Medicaid  Payments 

11.  Quality  Assurance 

Reforming  the  Heahh  System: 
Complementary  Policies 

12.  Coverage  Decisions  and  Technology 
Assessment 

13.  Graduate  Medical  Education  Reform 

14.  Nonphysician  Practitioners 

15.  Medical  Mali>ractic«  Refcvm 

16.  Eleveloping  a  National  Data  Strategy 


Medicare  and  Medicaid 

17.  BeneficiariM  and  the  Medicare  Fee 
Schedule 

18.  Physicians  and  the  Medicare  Fte 
Schedule 

19.  Ensuring  Fair  and  Accurate  Payment 
under  the  Medicare  Fee  Schedule 

20.  Bonus  Payments  in  Health  Professional 
Shortage  Areas 

21.  A  Look  Back  at  Implementation  and 
Impact  of  Volume  Performance  Standards 

22.  Enhancing  Medicare  Policy  to  Restrain 
Volume  Growth 

23.  Access  for  Medicaid  Beneficiaries 

After  the  Commission  has  reviewed  the 
reconojnendations  for  the  annual  report,  it 
will  adjourn  into  Executive  Session  for 
editorial  review  of  the  report  chapters.  It  is 
expected  that  the  February  25  meeting  will 
be  held  entirely  in  Executive  Session. 
ADDRESS:  Please  note  that  the 
Commission  has  a  new  address:  2120  L 
Street  NW. /suite  200AVashington,  DC 
20037.  The  telephone  number  is  202/ 
653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  2027653-7220. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  meeting's  format,  no  agenda  will  be 
issued.  You  may  confirm  the  meeting 
time  by  calling  the  Commission's  office 
at  202-653-7220. 
Paul  B.  Gincbuis, 
Executive  Director. 

[FR  Doc.  94-2922  Filed  2-8-94;  845  am| 
BHAMQ  COOC 


RESOLUTION  TRUST  CORPORATKM 

Coastal  Barrier  Improvement  Act; 
Property  AvaHatjItlty;  Campobeilo 
Island  Estates,  New  Brunswick, 
Canada 

AGEI4CY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Trinity  Ranch, 
located  in  Fort  Worth  end  Benbrook, 
Tarrant  County,  Texas,  and  Campobeilo 
Island  Estates,  located  on  Campobeilo 
Island,  New  Brunswick,  Canada,  are 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below.  This  notice  is  a 
republication  of  the  notice  of 
availability  for  Campobeilo  Island 
Estates,  initially  published  on  Jime  29. 
1993  (FR  Vol.  58:  34845/34836). 
clarifying  the  description  of  the 
property  and  its  size. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  pwrtion  of  these 
properties  may  be  mailed  or  faxed  to  the 
RTC  unUl  May  10. 1994. 
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ADDRESSES:  Copies  of  detailed 
descriptions  of  th^se  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person: 

Trinity  Ranch: 

Mr.  Steven  Reid.  Resolution  Trust 
Corporation,  Dallas  Field  Office,  3500  Maple 
Avenue,  Reverchon  Plaza,  suite  300.  Dallas. 
TX  75219-3935.  (214)  443-4738:  Fax  (214) 
443-6574. 

CampobeUo  Island  Estates: 

Mr.  Steven  J.  Vranka.  Resolution  Trust 
Corporation,  c/o  Nevander  Asset 
Management,  Inc..  4665  MacArthur  Court. 
suite  200.  Newport  Beach.  CA  46655.  (714) 
851-2530;  Fax  (714)  752-7057. 

SUPPLEMENTARY  INFORMATION:  The 
Trinity  Ranch  property  is  located  in  the 
cities  of  Fort  Worth  and  Benbrook  along 
both  sides  of  U.S.  Highway  377 
approximately  2.5  miles  southwest  of 
the  IH-20  and  Loop  820  interchange  in 
southwest  Tarrant  County,  Texas.  The 
site  is  situated  in  an  undeveloped 
floodplain(s)  and  is  contiguous  with  an 
area  known  as  the  Benbrook  Project 
which  is  managed  by  the  U.S.  Army 
Corps  of  Engineers  for  natural  resource 
conservation  purposes.  The  Trinity 
Ranch  property  consists  of 
approximately  2,005  acres  of 
undeveloped  land.  The  property  is 
irregular  in  shap>e  and  consists  of  two 
non-contiguous  tracts  divided  by  U.S. 
Highway  377  which  bisects  the  property 
in  a  northeast/southwest  direction.  The 
terrain  is  gently  rolling  and  mostly  open 
space  with  a  few  heavily  wooded 
riparian  areas. 

The  CampobeUo  Island  Estates 
property  is  located  on  CampobeUo 
Island,  New  Brunswick,  Canada.  The 
site  has  frontage  on  the  Atlantic  Ocean, 
contains  endangered  species,  and  is 
adjacent  to  the  Roosevelt  CampobeUo 
International  Park  which  is  managed 
jointly  by  the  United  States  and  Canada. 
The  CampobeUo  Island  Estates  property 
consists  of  approximately  3,419.67  acres 
of  land  of  which  3,040.17  acres  are 
undeveloped  and  are  not  subdivided, 
354.8  acres  are  subdivided  and  24.7 
acres  are  improved  parcels.  The 
property  is  situated  in  a  coastal  zone 
regulated  by  the  New  Brunswick 
Department  of  Environmental  Affairs 
and  contains  a  number  of  home  lots 
designed  for  recreational  purposes  and 
an  abandoned  fish  processing  plant. 
These  properties  are  covered  properties 
within  the  meaning  of  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Pubhc  Law  101-591  (12  U.S.C. 
1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 


received  on  or  before  May  10,  1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government: 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  'Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 
RE:  (insert  name  of  property]  Federal 
Register  Publication  Date: 


(insert  Federal  Register  publication  date) 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Public  Law  101-591,  section 
10(b)(2),  (12  U.S.C.  1441a-3(b)(2)), 
including,  for  qualified  organizations,  a 
determination  letter  from  the  United 
States  Internal  Revenue  Service 
regarding  the  organization's  status 
under  section  501(c)(3)  of  the  U.S. 
Internal  Revenue  Code  (26  U.S.C. 
170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g..  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wrildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  as  provided  in  a 
clear  written  description  of  the 
purpose(s)  to  which  the  property  will  be 
put  and  the  location  and  acreage  of  the 
area  covered  by  each  purpose(s) 
including  a  declaration  of  entity  that  it 
will  accept  the  placement,  by  the  RTC, 
of  an  easement  or  deed  restriction  on 
the  property  consistent  with  its 
intended  conservation  use(s)  as  stated  in 
its  notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  February  2.  1994. 
Resolution  Trust  Corporation. 
)ohn  M.  Buckley,  Jr.. 
Secretary. 
IFR  Doc.  94-2908  Filed  2-8-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleasA  No.  34-33570;  File  No.  SR-CSE- 
92-08] 

Setf-Regutatory  Organizations; 
Cincinnati  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Delegation  of 
Securities  Committee's  Authority  to  an 
Exchange  Officer  to  Approve 
Designated  Issues  and  Dealers 

February  1, 1994. 

On  July  27, 1992.  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
delegate  authority  to  an  Exchange 
officer  to  approve  Designated  Issues  and 
Dealers.  On  October  1.  1992,  the  CSE 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change. 3 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31451 
(November  13,  1992),  57  FR  54878 
(November  20,  1992).  No  comments 
were  received  on  the  proposal. 

The  rule  change  amends  Article  VI, 
Section  3.1(b)  of  the  CSE's  Code  of 
Regulations  ("By-Laws")  to  expressly 
authorize  the  Securities  Committee  to 
delegate  to  an  Exchange  officer  its 
authority  to  approve  Designated  Issues 
and  Dealers.*  The  following  is  the  text 
of  the  rule  change  (additions  are 
italicized): 

The  Securities  Committee  shall  have  the 
authority  to  adopt  Of>erating  procedures 
necessary  and  appropriate  for  the  Exchange's 
automated  interface  with  the  Intermarket 
Trading  System  (ITS).  The  Securities 
Committee  also  may  delegate  its  authority  in 
Rule  11.9  to  approve  Designated  Dealers  and 
Designated  Issues  to  an  officer  of  the 
Exchange. 

Under  Rule  11.9,  when  the  CSE  hsts 
or  obtains  unlisted  trading  privileges  on 
an  issue,  the  Securities  Committee  may 
designate  that  issue  for  inclusion  in  the 
national  Seciirities  Trading  System 
("NSTS"),  an  electronic  securities 
communication  and  execution  facility 
through  which  bids  and  offers  of 


'15  U.S.C  78s(b)(l)  (1988). 

»  17  CFR  240.196-4  (1993). 

1  See  letter  from  Kevin  S.  Fogarly.  General 
Counsel.  CSE.  to  Elizabeth  Cosgrove,  Attorney.  SEC. 
dated  July  30.  1992.  The  amendment  nude  minor 
clarifying  changes  to  the  proposed  rule  change. 

'The  terms  'Designated  Issuer"  and  "Designated 
Dealer"  are  deHned  in  the  CSE  Code  of  Regulations, 
Rule  11.9. 
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competing  dealers,  as  well  as  public 
orders,  are  consolidated  for  review  and 
execution  by  users  of  the  system.*  The 
Securities  Committee  also  approves 
proprietary  members  of  the  Exchange  as 
Designated  IDealers  who  perform  market 
functions  by  entering  bids  and  offers  for 
Designated  Issues  into  the  System.^ 

The  Exchange  states  that  it  adds 
issues  quite  frequently  to  the  NSTS,  and 
that  it  is  impractical  to  assemble  the 
Securities  Committee  to  designate  each 
issue  or  to  approve  Designated  Dealers 
for  those  issues.  The  Exchange  notes 
that  the  rule  change  does  not  affect  the 
Securities  Committee's  authority  to 
reassign  issues  in  light  of  market  maker 
performance  or  to  establish  general 
policy;  nor  doe  it  delegate  any  authority 
with  respect  to  applications  for 
membership  or  listing.  In  addition,  the 
officer  to  whom  the  authority  is  granted 
will  prepare  a  report  of  his  or  her 
actions  on  a  semi-armual  basis  to  be 
submitted  to  the  Securities  Committee 
for  ratification.'  The  Securities 
Committee  retains  authority  to  overturn 
any  action  by  the  Officer,  and  members 
affected  by  the  officer's  actions  will  be 
so  advised  at  the  time  the  actions  are 
taken.8  Any  person  aggrieved  by  an 
action  of  the  officer  has  the  same  rights 
ujider  the  Exchange's  rules  for  review  as 
if  the  Securities  Committee  had  acted 
and  does  not  have  to  wait  for  ratification 
of  the  officer's  action  before  pursuing 
those  rights.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consi.stent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b). »*>  In 
particular,  the  Commission  beUeves  the 
proposal  is  consistent  with  the  section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 


'The  NSTS  combines  the  display  of  both  the 
limit  order  file  and  current  quotation/last  sale 
information  to  uatn  with  the  matching  and 
execution  of  like-priced  orders,  bids  and  offers 
according  to  programmed  price/time  and  agnncy/ 
principal  priorities  in  order  to  give  users  the  ability 
to  perform  the  brokerage  and  market  making 
functions  performed  on  other  exchanges.  In 
addition,  the  NSTS  provides  for  the  automatic 
execution  of  orders  under  predetermined 
conditions.  CSE  Code  of  Regulations,  Rule 
n.9(a)(l). 

•CSE  Code  of  Regulations.  Rule  n.9(c). 

'  See  letter  from  Robert  Ackermann.  Vice 
President,  Regulation,  CSE,  to  Sandia  Sciole, 
Special  Counsel,  Division  of  Market  Regulation, 
SEC  dated  January  25, 1994. 

•W. 

■See  CSE  Code  of  Regulations,  Chapter  X 
(Adverse  Action). 

»oi5U.S.C78f(b)(1988). 


acts,  and,  in  general,  to  protect  investors 
and  the  public,  in  that  it  promotes  a 
more  efficient  administration  of 
Exchange  business  by  allowing 
Designated  Issues  and  Dealers  to  be 
approved  by  an  officer  instead  of 
requiring  the  Securities  Committee  to 
convene  for  that  purpose.  In  addition, 
persons  affected  by  the  actions  of  the 
officer  will  retain  any  rights  and 
remedies  previously  available  under  the 
CSE's  Constitution  and  Code  of 
Regulations.li 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (SR-CSE-92-08) 
is  approved. 

For  the  Commission,  by  the  Division  of 
market  Regulation,  pursuant  to  delegated 
authority. >3 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  94-2893  Filed  2-8-94;  8:45  amj 
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(Release  No.  34-33569;  File  No.  SR-CSE- 
93-06] 

SeH-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Cincinnati  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Listing  and 
Maintenance  Standards  for  Preferred 

StOC.''8 

February  1. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  1993,  the  Cincinnati  Stock 
E.xchange,  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend 
the  Exchange's  listing  and  maintenance 
standards  for  preferred  stocks  to 
conform  them  to  the  standards  used  by 
the  New  York  Stock  Exchange 


( "NYSE")  3  and  the  American  Stock 
Exchange  ("Amex").« 

The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 
Accelerated  approval  would  allow  the 
CSE  to  have  in  place  Usting  and 
maintenance  standards  which  conform 
to  those  currently  used  by  the  NYSE  and 
Amex. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  amendment  is  to 
Article  IV,  Section  1  of  the  CSE  By- 
Laws,  Rule  1.3(2).  It  will  apply  to  listed 
preferred  stock  and  will  conform  the 
rules  of  the  Exchange  to  those  currently 
in  place  at  the  NYSE  and  Amex.  The 
proposed  standards  for  preferred  stocks 
will  apply  to  both  initial  and 
maintenance  requirements  for  those 
securities.5 


II  See  supra  note  9  and  accompanying  text. 

n  15  U.S.C.  78s(bK2)  (1988). 

>3 17  CFR  200.30-3(a)(12)  (1993). 

il5U.S.C78»(b)(l)(1988). 

J  17  CFR  240.19b-4  (1993). 


'The  Commission  notes  that  the  NYSE  has  not  set 
any  minimum  numerical  criteria  for  the  listing  of 
preferred  stock.  The  NYSE  slates  that  the  preferred 
stock  must  be  of  sufncient  size  and  distribution  to 
warrant  trading  in  the  Exchange  market  system. 
NYSE  Listed  Company  Manual  1  703.05.  The  NYSE, 
however,  has  set  certain  numerical  delisting  criteria 
for  prefeiTsd  stock,  stating  that  it  will  "normally 
give  consideration  to  suspending  or  removing  a 
preferred  stock  if  the  aggregate  market  value  of 
publicly-held  shares  is  less  than  S2.000.000  and  the 
number  of  publicly-held  shares  is  less  than 
100.000."  W  These  two  measures  are  the  minimum 
standards  which  the  CSE  is  proposing  to  add  to  its 
listing  requirements  for  preferred  slock. 

«TheCSE"s  proposed  listing  requirements  for 
preferred  stock  are  the  same  as  the  current  Amex 
requirements.  See  Amex  Company^^gide  §  103.  The 
numerical  size  and  earning  criteria  for  companies 
to  list  on  the  Exchanges  remain  different  for  the 
NYSE.  Amex.  and  CSE.  See  NYSE  Listed  Company 
Manual  1 102.01:  Amex  Company  guide  §  101;  CSE 
By-Laws  Articie  [V.  Section  1.3.    . 

sTbe  CSE  Rules  do  not  contain  separate 
maintenance  requirements  for  listed  securities.  The 

Cnntinoed 
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2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it 
will  promote  just  and  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C  Self  Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  vnth  respect  to  the  proposed 

rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v\Titten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar>'.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.SC.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-93-06 
and  should  be  submitted  by  March  2, 
1994. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  CSE's 
proposal  to  increase  its  listing  standards 
for  preferred,stock  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 


a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)(5)  of  the  Acta  in  that 
it  will  promote  just  and  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  Commission  believes  that  the 
development  and  enforcement  of 
adequate  standards  governing  the  listing 
of  seciuities  on  an  exchange  is  of  critical 
importance  to  exchange  markets  and  to 
the  investing  public.  Listing  standards 
ser\'e  as  a  means  for  the  self-regulatory 
organizations  ("SROs")  to  screen  issuers 
and  to  provide  listed  status  only  to  bona 
fide  companies  with  substantial  float, 
investor  base,  and  trading  interest  to 
ensure  sufficient  liquidity  for  fair  and 
orderly  markets. 

The  proposed  rule  change  increases  in 
some  respects  the  CSE's  listing 
standards  for  preferred  stock.  The  old 
standards  required  500  recordholders 
for  which  trading  privileges  had  been 
granted  or  were  requested.  200,000 
shares  for  which  trading  privileges  had 
been  granted  or  were  requested 
exclusive  of  the  holdings  of  officers  and 
directors,  and  a  class  of  common  stock 
that  was  listed  on  the  Exchange  or  was 
otherwise  eligible  for  listing.  For  issuers 
whose  common  stock  is  traded  on  the 
CSE,  NYSE,  or  Amex,  the  rule  change 
requires  100,000  publicly  held  shares7 
an  aggregate  market  value  of  $2  million, 
and  a  price  of  $10.  For  issuers  of 
preferred  stock  not  listed  on  the  CSE. 
NYSE,  or  Amex,  the  rule  change 
requires  400,000  publicly  held  preferred 
shares.  800  public  round-lot  holders,  an 
aggregate  market  value  of  $4  million, 
and  a  price  of  $10. 

The  Commission  believes  that  the 
initial  listing  and  maintenance  criteria 
for  preferred  sock,  as  described  above, 
are  consistent  with  section  6(b)(5)  of  the 
Act  in  that  these  criteria  should  help  to 
ensure  the  maintenance  of  fair  and 
orderly  markets,  as  well  as  enhance 
benefits  and  protections  for  investors 
who  trade  in  these  securities.  Requiring 
a  minimum  number  of  publicly  held 
shares,  and  a  minimum  aggregate 
market  value  and  price  per  share  should 
help  ensure  a  wide  public  distribution 
of  the  securities,  which  should  decrease 
the  opportunities  for  manipulation,  as 
well  as  help  create  a  more  liquid  market 
for  trading. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 


CSE  Rule  for  the  d_eUs»ing  of  socurilins.  however, 
states  thai  a  security  nnay  be  delisted  if  it  fails  to 
meet  the  listing  sundards.  CSE  By  Uws.  Article  IV. 
Section  3.  Rule  3.1(c). 


•15  U.SC  78f(b){5)  (1988). 

'  Publicly  held  shares  excludes  the  holdings  of 
officers,  directors,  controlling  shareholders  and 
other  concentrated  or  family  holdings.and  restricted 
securities. 


prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  fiUng  thereof 
in  the  Federal  Register.  The 
Commission  beUeves  that  accelerated 
approval  of  the  proposal  is  appropriate 
In  order  to  allow  the  CSE  to  conform  its 
listing  standards  for  preferred  stocks 
with  those  of  the  NYSE  and  Amex.  The 
rule  change  serves  to  create  a  uniformity 
of  enhanced  listing  standards  among  the 
various  exchanges,  which  benefits  the 
marketplace  as  a  whole,  and  thereby 
serves  the  public's  interest. 

/( is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Acts  that  the 
proposed  rule  change  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFariand. 

Deputy  Secretary. 

IFR  Doc.  94-2894  Filed  2-8-94;  8.45  am) 

eiLLINO  COOC  8010-01-M 

[Release  No.  IC-20053;  813-126] 

DU  LBO  Plans  Management 
Corporation;  Application  for 
Exemption 

February  2.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  DLJ  LBO  Plans  Managem.ent 
Corporation  ("DLJ  Management"),  on 
behalf  of  certain  limited  liability 
companies  (the  "Companies"). 
RELEVANT  ACT  SECTIONS:  Applicant  seeks 
an  order  under  section  6(b)  granting  an 
exemption  from  all  provisions  of  the  Act 
except  sections  7,  8(a),  and  9,  certain 
provisions  of  section  17.  sections  36 
through  53.  sections  2  through  5  to  the 
extent  necessary  to  implement  the  other 
sections,  and  the  rules  and  regulations 
related  to  these  sections. 
SUMMARY  OF  APPLICATION:  Applicant,  on 
behalf  of  the  Companies,  seeks  an  order 
that  would  grant  the  Companies  an 
exemption  from  most  provisions  of  the 
Act.  and  would  permit  certain  affiliated 
and  joint  transactions.  Each  Company 
would  be  an  employees'  securities 
company  within  the  meaning  of  section 
2(a)(13)ofthe  Act. 

FILING  DATES:  The  applications  was  filed 
on  August  2, 1993.  and  amended  on 
December  2.  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 


•  15  U.SC.  78»(bK2)  (1888). 
•17  CFR  20O.3O-3(a)(12!  (1993). 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  law7ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  v^riting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N\V..  Washington,  DC  20549; 
Applicant.  140  Broadway,  New  York, 
New  York  10005-1285. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attorney,  at 
(202)  272-3922,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  .272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulations). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatives 

1.  DLJ  Management  is  a  Delaware 
corporation  and  a  wholly-owned 
subsidiary  of  Donaldson,  Lufldn  & 
Jenrette,  Inc.  ("DLJ  Inc.,"  together  with 
any  person  that  directly  or  indirectly  is 
controlled  by  DLJ  In»,'"DLJ").  DLJ  Inc. 
is  a  diversified  financial  services 
holding  company  which,  directly  and 
through  its  subsidiaries,  provides 
investment,  financing,  and  related 
ser\ices.  DLJ  Inc.'s  principal  subsidiary, 
Donaldson,  Lufldn  &  Jenrette  Securities 
Corporation,  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934. 

2.  DLJ  Management,  or  another  direct 
or  indirect  wholly-owned  subsidiary  of 
DLJ  Inc.  formed  for  such  purpose,  will 
be  the  manager  of  the  Companies  (the 
"Manager"). 

3.  Each  Company  will  be  a  Delaware 
limited  fiabihty  company  formed  as  an 
"employees'  securities  company' 
within  the  meaning  of  section  2(a)(13)  of 
the  Act,  and  will  operate  as  a  closed- 
end,  non-diversified,  management 
investment  company.'  Each  Company 


>  A  limited  liability  company  generally  is  treated 
as  a  corporation  for  limited  liability  purposes  and 
under  certain  circumstances  as  a  partnership  for 
federal  income  tax  purp>oses.  Applicant  reserves  the 
right  to  implement  this  structure  through  a  limited 
partnership  arrangement. 


will  be  governed  by  a  limited  liability 
company  agreement  ("LLC, 
Agreement"). 

4.  Investors  in  the  Companies 
("Members"),  other  than  the  Manager, 
will  be  current,  highly-compensated 
employees,  officers,  or  directors  of  DLJ 
("Eligible  Employees"),  who  are  also 
"accredited  investors"  under  subsection 
6  of  rule  501(a)  of  Regulation  D  under 
the  Securities  Act  of  1933  (the 
"Securities  Act").  In  addition,  these 
Members  will  be  experienced 
professionals  in  the  investment  banking 
and  securities  business,  or  in 
administrative,  financial,  accounting, 
legal,  or  operational  activities  related 
thereto.  They  will  be  sophisticated 
investors  able  to  fend  for  themselves 
without  benefit  of  regulatory  safeguards. 
All  Members  v«ll  be  aware  that  (a) 
interests  in  the  Companies  will  be  sold 
in  a  transaction  exempt  under  section 
4(2)  of  the  Securities  Act  or  Regulation 
D  imder  the  Securities  Act,  and  thus  are 
offered  without  registration  under  the 
Securities  Act;  and  (b)  although 
registered  under  the  Act,  the  Companies 
will  be  exempt  from  most  provisions  of 
the  Act. 

5.  The  Companies  will  enable  Eligible 
Employees  to  pool  their  investment 
resources  and  to  receive  the  benefit  of 
certain  investment  opportunities  that 
come  to  the  attention  of  DLJ.  Each 
Company  will  acquire  equity  and 
equity-related  investments,  excluding 
any  investment  in  a  company  which  is 
an  investment  company  as  defined  in 
section  3(a)  of  the  Act.  in  (a)  companies 
which  are  the  subject  of  DLJ 
transactions  involving  leveraged  or 
management  buyouts,  recapitalizations, 
bankruptcies,  reorganizations,  start-up 
and  expansion  financings,  or  other 
similar  investments  or  restructurings 
("Merchant  Banking  Transactions") 
structured  by  DLJ  Merchant  Banking 
Partners.  L.P.,  DLJ  Offshore  Partners, 
C.V.,  or  DLJ  International  Partners.  C.V. 
(together  with  any  similar  funds  created 
hereafter,  the  "DLJ  Merchant  Banking 
Funds"),  or  with  respect  to  which  a  DLJ 
Merchant  Banking  Fund  assisted  in  the 
consummation  and,  in  each  case,  in 
which  DLJ  has  a  long-term  equity  or 
equity-related  investment  ("Fund 
Investments");  and/or  (b)  companies 
other  than  DLJ  which  are  the  subject  of 
transactions  structured  by  DLJ's 
investment  banking  or  merchant 
banking  groups  or  with  respect  to  which 
either  group  assisted  in  the 
consummation,  in  which  DLJ  has  a  long- 
term  equity  or  equity-related 
investment,  and  which  are  not  Fund 
Investments  ("Non-P'und  Investments") 
(together  with  Fund  Investments,  the 
"DLJ  Investments").  The  LLC 


Agreement  may  provide  for  Umitations 
on  the  amount  of  investments  in  Non- 
Fund  Investments. 

6.  At  least  two  plans  will  be  available 
to  Eligible  Employees.  Eligible 
Employees  in  the  "DLJ  Plan"  will  invest 
in  all  investments  made  by  a  Company 
and  share  in  the  net  profits  or  losses  of 
the  Company  for  each  investment 
period  in  proportion  to  their  capital 
accounts.  The  "DLJMB  Plan  "  is 
available  only  to  Eligible  Employees 
who  are  deemed  important  to  DLJ's 
business  through  their  involvement  in 
Merchant  Banking  Transactions.  Eligible 
Employees  in  the  DLJMB  Plan  may  only 
invest  in  Merchant  Banking 
Transactions  in  which  they  have  been 
directly  involved  and  will  share  in  the 
net  profits  or  losses  of  each  such 
investment  in  proportion  to  the  capital 
accounts  of  the  DLJMB  Plan  participants 
relating  to  that  particular  investment.^ 

7.  Because  ofthe  difference  in  the 
eligibility  of  membership  and  the  nature 
of  the  interests  held  in  the  two  plans, 
DLJ  may  create  separate  Companies  for 
each  plan,  although  DLJ  may  create  only 
one  Company  for  both  plans,  with 
separate  capital  accounts  and 
allocations  for  each  plan.  To  the  extent 

a  DLJMB  Plan  Company  co-invests  with 
a  DLJ  Plan  Company  in  DLJ 
Investments,  the  amount  of  a  particular 
investment  made  available  to  each 
company  will  be  governed  by  the  terms 
of  the  agreement  described  in  paragraph 
9  below. 

8.  Applicant  expects  that  a  new 
Company  will  be  established  each  year 
(or  other  relevant  period),  although, 
depending  upon  investment  activity,  it 
may  not  be  necessary  or  desirable  to 
form  a  new  Company  after  only  one  year 
of  activity.3 

9.  To  assure  each  DLJ  Plan  Company 
that  it  will  have  the  ability  to  acquire  an 
interest  in  every  DLJ  Investment,  and  to 
assure  each  DLJMB  Plan  Company  that 
it  will  have  the  ability  to  acquire  an 
interest  in  every  DLJ  Investment  on 
which  DLJMB  Plan  Company 
participants  worked,  each  Company  will 
enter  into  an  agreement  with  DLJ  Inc. 
(the  "DLJ  Agreement").  Under  the  DL; 
Agreement,  unless  a  committee 
comprised  of  senior  professionals  at  DLJ 


'  Applicant  reserves  the  fli-xibility  to  utilize  the 
Companies  for  additional  DLI  employee  plans, 
subject  generally  to  the  representations  in  the 
application. 

3  Applicant  reser\'es  the  right  to  establish  a  single 
long-term  Company,  in  which  the  interests  for  each 
year  (or  other  relevant  period)  would  be  held  in 
separate  and  distinct  portfolios  with  different 
classes  of  interests,  capital  accounts,  and 
allocations  of  income  and  loss  applicable  for  each 
such  year  (or  other  relevant  period).  Each  of  these 
portfolios  would  comply  with  rule  18f-2  under  the 
Act. 
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(the  "administrative  Committee") 
approves  a  detennination  by  the 
Manager  that  a  Company  not  participate 
in  a  particular  investment,  each 
Company  will  be  obligated  to  purchase 
from  DLJ  Inc.  or  an  affiliate  of  DLJ  Inc., 
and  DLJ  Inc.  will  agree  to  sell  or  cause 
an  affiliate  of  DLJ  Inc.  to  sell  to  the 
Company,  a  fixed  percentage  of  such 
entity's  long-term  equity  or  equity- 
related  investment  in  each  DLJ 
Investment  that  closes  during  a  period 
specified  in  the  DLJ  Agreement  (the 
"Investment  Period")  (other  than 
investments  held  by  Designated  Funds 
or  Designated  Subsidiaries,  and 
Exempted  Investments,  as  defined 
below). 

10.  For  DLJ  Plan  Companies,  it  is 
expected  that  a  Company  will  be 
obligated  to  purchase  from  DLJ  and  DLJ 
will  be  obligated  to  sell  to  the  Company 
not  less  than  20%  and  not  more  than 
30%  of  DLJ's  long-term  equity  or  equity- 
related  investment  in  DLJ  Investments, 
to  be  determined  at  the  beginning  of 
each  Investment  Period  depending  on, 
among  other  factors,  availability  of 
capital  and  compensation  objectives. 

1 1 .  For  DLJMB  Plan  Companies,  a 
Company  will  be  obligated  to  purchase 
from  DLJ  and  DLJ  will  be  obligated  to 
sell  to  the  Company  a  percentage  of 
DLJ's  long-term  equity  or  equity-related 
investment  in  DLJ  Investments  to  be 
determined  on  an  investment  by 
irA'estment  basis  no  later  than  two 
weeks  following  DLJ's  acqiiisition, 
depending  principally  on  the  number  of 
Members  who  will  be  participating  in 
each  investment,  the  size  of  the  DLJ 
Investment,  and  the  quality  of  work 
done.  No  employee  will  be  obligated  to 
take  the  portion  of  the  investment 
offered  under  the  DLJMB  Plan." 

12.  Each  DLJ  Agreement  will  provide 
that  a  Company  will  acquire  DLJ 
Investments  from  DLJ  as  soon  as 
practicable  after  DLJ  purchases  the 
investment,  but  in  no  event  later  than 
one  month  after  the  later  of  such 
purchase  or  organization  of  the 
Company,  at  a  price  equal  to  the  cost  to 
DLJ  of  purchasing  the  investment. s 


*  The  OL]  Bridge  Fund  purchases  sbort-lenn 
securities  to  provide  bridge  financing  for 
acquisitions.  In  transactions  in  which  the  DLJ 
Bridge  Fund  has  provided  a  bridge  loan  in 
connechon  with  the  transaction,  (a)  the  percentage 
to  be  purchased  under  the  DLJMB  Plan  will  be 
determined  upon  full  repayment  of  the  bridge  loan, 
unless  the  Administrative  Committee  approves  an 
ea.-!ier  determination  by  the  Manager:  and  (b|  in 
addition  to  the  fixed  percentage  to  be  purchased 
under  the  0L|  Plan,  after  the  bridge  loan  is  fully 
repaid.  DL)  may  offer  an  additional  equity  portion 
of  the  iavestmenl  to  the  Company. 

>  In  certain  transactions,  a  Company  may  acquire 
its  investment  directly  from  (he  issuer,  concurrently 
with  DLl. 


13.  Each  DLJ  Agreement  will  provide 
that  a  Company  may  not  sell  any 
security  purchased  under  the  DLJ 
Agreement  or  any  Other  Investment,  as 
defined  below,  so  long  as  DLJ  Inc.  or 
any  direct  or  indirect  whoUy-owiied 
affiliate  of  DLJ  Inc.  has  an  investment  in 
a  stock  or  security  which  is  identical, 
substantially  similar,  or  economically 
equivalent  to  such  security,  absent  the 
consent  of  the  administrative 
Committee.  A  Company  will  be  required 
to  participate  in  any  public  or  private 
sale  by  DLJ  Inc.  anti/or  any  wholly- 
owned  affiliate  of  DLJ  Inc.  of  securities 
owned  by  them  or  for  their  benefit 
which  are  identical,  substantially 
similar,  or  economically  equivalent  to 
the  securities  held  by  a  Company.  The 
DLJ  Agreement  provides  that  the 
Company  must  sell  no  less  than  its  pro 
rata  share  of  such  securities  but  may, 
with  the  consent  of  the  Administrative 
Committee,  sell  more  than  its  pro  rata 
share  of  these  securities. 

14.  Although  each  Company  will  be 
required  to  purchase  DLJ  Investments, 
the  Company  will  not  be  required  to 
participate  in  sales  by  non-wholly- 
owned  affiliates  of  DLJ  (such  as  other 
partnerships  estabUshed  by  DLJ  Inc.)  in 
which  DLJ  Inc.  or  its  wholly-owned 
affiliates  do  not  participate.  The 
rationale  underljing  the  differing 
requirements  is  that  while  DLJ  Inc.  has 
the  ability  to  make  all  DLJ  Investments 
available  to  the  Companies,  DLJ  Inc.  and 
its  wholly-owned  affiliates  may  not 
have  the  authority  to  require  that  a  non- 
wholly-owned  affiliate  permit  a 
Company  to  participate  in  its 
disposition  of  such  investments. 

15.  The  Administrative  Committee 
will  have  no  involvement  in  disposition 
decisions  where  a  portfolio  security  is 
held  by  a  Company  and  a  non-wholly- 
owned  affiliate,  but  not  by  DLJ  Inc.  or 

a  wholly-owned  affiliate.  In  such 
circumstances,  the  timing  of  the 
disposition  will  be  determined  by  the 
Manager  in  the  exercise  of  its  fiduciary 
responsibilities. 

16.  Pursuant  to  the  DLJ  Agreement, 
certain  funds  managed  by  DLJ  (the 
"Designated  Funds  ")  will  not  be 
obligated  under  the  DLJ  Agreements  to 
sell  DLJ  Investments  to  the  Companies. 
The  Designated  Funds  include  certain 
merchant  banking  funds  established  by 
DLJ  Inc.,  the  investors  of  which  are 
limited  partners  unaffiliated  with  DLJ 
Inc.  Because  of  certain  provisions  in  the 
documents  establishing  the  Designated 
Funds,  DLJ  Inc.  lacks  the  ability  to 
compel  the  sale  of  any  of  the  Designated 
Funds'  portfolio  securities  to  the 
Companies.  At  the  present  time,  the  DLJ 
Merchant  Banking  Funds.  DLJ  Merchant 
Banking,  L.P.,  DLJ  Merchant  Banking. 


Inc.  and  DLJ  Offshore  Management  N.V. 
are  the  only  Designated  Fimds.  To  the 
extent  that  a  substantial  portion  of  DLJ's 
activities  in  initiating  and  structuring 
Fund  Investments  is  conducted  through 
the  DLJ  MertAant  Banking  Funds,  and 
DLJ  is  obligated  to  co-invest  with  such 
funds,  each  Company  will  be  assured  of 
the  ability  to  acquire  an  interest  in 
several  DLJ  Investments. 

17.  Pursuant  to  the  DLJ  Agreement, 
certain  investment  subsidiaries  and 
affiliates  of  DLJ  Inc.  ("Designated 
Subsidiaries")  will  not  be  obligated 
under  the  DLJ  Agreements  to  sell  DLJ 
Investments  to  the  Companies.  Many  of 
the  investments  in  which  the 
Designated  Subsidiaries  invest  would  be 
unsuitable  investments  for  a  Company 
due  to  the  size  of  the  investment,  the 
maturity  of  the  portfolio  company,  or 
other  relevnt  factors.  The  Designated 
Subsidiaries  at  present  include  The 
Sprout  Group;  Wood,  Struthers  & 
Winthrop  Management  Corp.;  and  the 
DLJ  Bridge  Fund. 

18.  Each  DLJ  Agreement  will  provide 
that  DLJ  will  not  be  obligated  to  offer  a 
Company  any  portion  of  securities  (a) 
which  it  receives  as  compensation  for 
providing  investment  banking  or  other 
services,  (b)  which  it  acquires  solely  in 
the  capacity  of  underwriter  or  principal 
market  maker  or  in  connection  with 
block  positioning,  proprietary  trading 
accounts,  risk  arbitrage,  or  other  broker 
dealer  activities,  or  (c)  in  other 
circumstances  enumerated  as 
exceptions  to  DLJ's  obligation  to  offer  an 
investment  opportunity  to  a  DLJ 
Merchant  Banking  Pftnd,  as  set  forth  in 
the  fund's  organizational  document 
(collectively.  "Exemptetl  Investments"). 
The  circumstances  in  which  DLJ 
acquires  any  Exempted  Investment 
generally  are  not  of  the  type  making 
those  investments  appropriate  for 
acquisition  by  the  Companies. 

19.  A  Company  may  invest  in  an 
investment  made  by  a  Designated  Fund 
or  a  Designated  Subsidiary  if  the 
Company  is  offered  the  opportunity  to 
invest  in  such  investment  and  if  the 
Administrative  Committee  approves  a 
determination  by  the  Manager  that  the 
Company's  participation  in  such 
investment  is  appropriate. 

20.  A  Company  will  not  invest  in 
investments  made  by  DLJ  that  are  not 
DLJ  Investments  or  are  Exempted 
Investments  ("Other  Investments") 
unless  the  Company  is  offered  the 
opportunity  to  invest  in  such  Other 
Investments  and  the  Administrative 
Committee  approves  a  determination  by 
the  Manager  that  the  Company's 
participation  in  such  investments  is 
appropriate. 
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21.  Pending  investment,  and  prior  to 
distribution,  Company  funds  will  be 
invested  in:  (a)  United  States 
Government  obligations  with  maturities 
of  no  more  than  one  year  and  one  day; 
(b)  high  grade  commercial  paper  with 
maturities  of  no  more  than  six  months 
and  one  day;  (c)  interest-bearing 
deposits  maturing  within  one  year  in 
any  bank  or  trust  company  organized  or 
licensed  under  the  laws  of  the  United 
States  or  any  state  thereof  and  having  an 
unrestricted  surplus  of  at  least  $250 
million;  or  (d)  any  money  market  fund 
distributed  or  managed  by  DLJ,  Alliance 
Capital  Management  L.P.,  or  Wood, 
Struthers  &  \Vinthrop  Management 
Corp.  (each  such  investment,  a 
"Temporary  Investment").  Consistent 
with  section  12(d)(l)(A)(i)  of  the  Act,  no 
Company  will  acquire  more  than  3%  of 
the  total  outstanding  voting  stock  of  any 
investment  company.  Also,  the  Manager 
temporarily  may  invest  any  portion  of 
Company  funds  attributable  to  its  own 
capital  contributions  by  making 
unsecured  demand  loans  to  DLJ  for 
working  capital  purposes.  Such  a  loan 
would  be  made  at  a  return  rate  equal  to 
the  Manager's  Preferred  Return,  as 
defined  below. 

22.  The  Manager,  in  addition  to 
performing  all  management  and 
administrative  services  necessary  for  the 
operation  of  the  Companies,  will  make 

a  substantial  investment  in  each 
Company.  For  DLJ  Plan  Companies, 
upon  the  formation  of  each  Company, 
and  for  both  DLJ  Plan  Companies  and 
DLJMB  Plan  Companies,  at  the  time  of 
each  investment  by  a  Company,  the 
Manager  will  contribute  1%  of  the  total 
cash  contributions  made  by  all  the 
Members  (excluding  the  Manager's 
other  capital  contribution  obUgations 
described  in  the  following  sentence).  In 
addition,  at  the  time  of  each  investment 
by  the  Company  in  DLJ  Investments  and 
Other  Investments,  the  Manager 
generally  will  make  an  additional 
capital  contribution  to  the  Company 
equal  to  approximately  65%  of  the 
aggregate  amount  that  the  Company 
proposes  to  invest. s 

23.  The  Manager  will  be  entitled  to 
receive  a  cumulative  annual  return  on 
its  contribution  to  the  capital  of  a 
Company  (other  than  its  1%  capital 
contribution  described  above)  from  the 
time  contributed  until  the  repayment  of 
such  capital  at  (a)  the  rate  of  interest 
publicly  announced  by  Citibank,  N.A.  as 
its  prime  rate  or  base  lending  rate,  or. 


'If  8  particular  employee  plan  does  not  involve 
as  much  leverage  as  the  DL)  Plan  and  the  DLJMB 
Plan,  it  is  possible  that  DLJ  will  not  contribute 
capital  to  the  Company  other  than  its  1%  capital 
contribution,  and  instead  will  hold  a  substantially 
similar  investment  outside  of  the  Company. 


if  no  such  rate  has  been  announced  by 
Citibank,  N.A.,  then  the  rate  of  interest 
so  announced  by  another  major  money 
center  bank  in  New  York  City  selected 
by  the  Manager  in  its  sole  discretion, 
plus  (b)  1V4%  per  aimum  (the 
"Preferred  Return"). 

24.  Company  profits,  excluding  those 
derived  from  "Temporary  Investments, 
will  be  allocated  as  follows:  first,  to  the 
Manager  in  an  amoimt  necessary  to 
provide  it  the  Preferred  Return;  second, 
to  the  Members,  including  the  Manager, 
in  the  same  proportions,  in  reverse 
order,  as  any  previously  allocated 
losses,  up  to  the  amount  of  such  losses; 
and  thirti,  to  the  Members,  including  the 
Manager  only  to  the  extent  of  its  1% 
contribution,  in  proportion  to  their 
capital  accounts. 

25.  Company  losses  not  derived  from 
Temporary  Investments  will  be 
allocated  to  the  Members,  including  the 
Manager,  in  the  same  proportions  as  any 
profits  would  be  allocated  pursuant  the 
third  item  of  paragraph  24  above 

26.  Profits  and  losses  of  a  Company 
derived  from  Temporary  Investments  of 
capital  contributions  pending 
investments  in  portfolio  investments 
will  be  allocated  to  the  Members, 
including  the  Manager,  in  proportion  to 
their  capital  accounts.  Profits  and  losses 
of  each  Company  from  Temporary 
Investments  of  distributions  held  for  the 
account  of  the  Members,  including  the 
Manager,  f)ending  termination  of  the 
Manager's  right  to  purchase  interests 
during  the  Forfeiture  Period,  as  defined 
below,  will  be  allocated  to  the  Members, 
including  the  Manager,  for  whose 
account  such  distributions  are  retained. 

27.  Each  member  will  have  a  limited 
obligation  to  restore  to  a  Company, 
upon  liquidation,  such  Member's 
negative  capital  account  balance,  if  any. 
The  Member's  obligation  will  not 
exceed  the  value  of  the  Member's 
interests  in  specified  other  Companies 
created  under  the  application  and  other 
employee  benefit,  compensation,  and 
similar  plans  established  by  DLJ. 

28.  All  of  the  Manager's  directors  and 
principal  officers  will  be  directors  or 
officers  of  DLJ,  and  a  majority  of  such 
directors  and  principal  officers  will  be 
Eligible  Employees  under  the  DLJ  Plan. 
No  compensation  will  be  paid  to  the 
Manager  or  its  officers  or  directors  for 
its  services.  The  Manager  will  bear  all 
expenses  incurred  in  connection  with 
the  organization,  business  operations, 
winding  up,  and  liquidation  of  the 
Companies. 

29.  The  Manager  will  register  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Manager  believes  that  its  relationships 


with  the  Companies  will  fully  comply 
with  the  provisions  of  the  Advisers  Act. 

30.  The  Members  may  remove  a 
Manager  upon  the  approval  of  at  least 
90%  of  the  entire  owrnership  interest  of 
the  Members  of  a  Company,  excluding 
the  Manager.  The  remaining  Members 
may  elect  to  continue  the  Company 
following  such  removal. 

31.  All  Company  interests  will  be 
non-transferable.  However,  with  the 
consent  of  the  Manager,  in  its  sole 
discretion,  a  Member  may  assign  his 
economic  interest  to  a  member  of  the 
assignor's  immediate  family. 

32.  In  the  DLJ  Plan,  a  participant's 
investment  generally  will  become 
vested  at  the  rate  of  33V3%  annually 
beginning  on  March  31  of  the  year  after 
the  Company's  formation,  except  as 
provided  below.  If  a  participant  ceases 
to  be  an  active  employee  of  DLJ  (a 
"Departing  Member")  by  reason  of  (a) 
death,  (b)  retirement  on  or  after  age  65 
or  on  any  other  date  qualifying  the 
participant  for  early  or  disability 
retirement,  or  (c)  termination  of  a 
participant's  employment  with  DLJ  for 
any  reason  (other  than  for  cause,  as 
defined  in  the  LLC  Agreement)  within 
24  months  after  a  change  of  control,  as 
defined  in  the  LLC  Agreement,  of  DLJ. 
such  Departing  Member's  investment 
will  be  fully  vested;  provided  that  if  a 
participant's  employment  with  DLJ  is 
terminated  at  any  time  for  cause,  any 
previous  vesting  will  be  forfeited,  and 
all  of  the  Department  Member's 
investment  shall  be  subject  to 
repurchase,  as  explained  in  paragraph 
34  below,  during  the  period  from  the 
termination  date  to  the  later  of  (i) 
December  31  of  the  year  following  the 
year  in  which  the  participant's 
employment  is  terminated  and  (ii)  the 
last  day  of  the  eighteenth  calendar 
month  following  the  month  in  which 
the  participant's  employment  is 
terminated  (the  "Forfeiture  Period").  If 
a  Member  voluntarily  resigns  his  or  her 
employment  with  DLJ,  any  unvested 
interests  similarly  will  be  subject  to 
repurchase. 

33.  In  the  DLJMB  Plan,  a  participant's 
investment  will  be  vested  25%  annually 
beginning  18  months  after  the 
investment  date  for  each  particular 
investment,  except  as  provided  below.  If 

(a)  a  participant's  employment  with  DLJ 
is  terminated  at  any  time  for  cause,  or 

(b)  a  participant  voluntarily  terminates 
his  employment  and  during  the 
Forfeiture  Period  the  participant 
becomes  employed  by,  or  a  partner  in. 
consultant  to.  or  otherwise  joins  any 
firm  that  the  Manager  determines,  in  its 
reasonable  discretion,  to  be  competitive 
with  DLJ's  merchant  banking  or 
investment  banking  (including  high 
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yield)  businesses  or  any  other  business 
of  DLJ.  any  previous  vesting  will  be 
forfeited  and  all  of  the  Departing 
Member's  investment  shall  be  subject  to 
repurchase,  as  explained  in  paragraph 
34  below.  No(v\'ithstanding  the 
foregoing,  however,  if  the  participant's 
employment  is  tenninated  for  any 
reason,  other  than  for  cause,  within  24 
months  after  a  change  in  control,  such 
Departing  Member's  investment  will  be 
fully  vested. 

34.  In  both  the  DLI  Plan  and  the 
DLJMB  Plan,  upon  termination  of  a 
participant's  employment  with  DLJ.  the 
Manager  may  decide  at  any  time  during 
the  Forfeiture  Period  to  purchase  for 
cash  all  or  a  portion  of  the  unvested 
interests.  Upon  any  such  purchase,  the 
Manager  will  pay  the  Departing-Meraber 
an  amount  determined  under  a 
prescribed  formula  set  forth  in  the 
application. 

35.  Each  Company  will  send  audited 
annual  financial  statements  to  the 
Members  within  120  days  of  the  end  of 
the  fiscal  year,  or  as  soon  as  practicable 
thereafter.  In  addition,  a  copy  of  each 
Member's  Internal  Revenue  Service 
Schedule  "K-1"  will  be  transmitted  to 
such  M^nber. 

36.  The  Companies  and  the  Manager 
permanently  will  maintain  and  preserve 
such  accounts,  books,  and  other 
documents  as  constitute  the  record 
forming  the  basis  for  the  audited 
financial  statements  that  are  to  be 
provided  to  each  Member  or  that  are 
necessary  or  appropriate  to  record  its 
transactions  with  the  Company.  All 
such  records  will  be  subject  to 
examinaticn  by  the  Commission  and  its 
staff. 

Applicant's  Legal  Analysis 

1.  On  behalf  of  the  Companies, 
applicant  requests  an  exemption  under 
section  6(b)  of  the  Act  from  all 
provisions  of  the  Act  except  (a)  sections 
7,  8(a),  9,  36,  and  37,  and  the  rules  and 
regulations  under  those  sections;  (b) 
certain  provisions  of  section  17.  and  the 
related  rules  and  regulations  under 
those  sections;  (c)  sections  2  through  5 
to  the  extent  necessary  to  implement  the 
other  sections;  and  (d)  sections  38 
through  S3,  and  the  rules  and 
regulations  imder  those  administrative 
and  jurisdictionaJ  sections  necessary  to 
enforce  comphance  with  the  terms  of 
any  order  granted. 

2.  Applicant  requests  an  exemption 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  permit  DLJ  to  engage 
in  any  transaction  as  principal  with  a 
Company.  The  exemption  is  requested 
to  permit  the  Companies  to  (a)  purchase 
portfolio  investments  from  DLJ  on  a 
principal  basis  pursuant  to  the  DL| 


Agreement;  (b)  purchase  interests  or 
property  in  a  company  or  other 
investment  vehicle  in  which  DLJ 
already  owns  securities,  or  where  such 
company  or  other  investment  vehicle  is 
otherwise  afBUated  with  DLJ  Inc.  or  a 
Company;  (c)  sell,  put  or  tender,  or  grant 
options  in  securities  or  interests  in  a 
company  or  other  investment  vehicle 
back  to  such  entity,  where  that  entity  is 
affiliated  with  DLJ;  (d)  participate  as  a 
selling  security  holder  in  a  public 
offering  that  is  underwritten  by  DLJ  or 
in  which  DLJ  acts  as  a  member  of  the 
underwriting  or  selling  group;  and  (e) 
make  short-term  Temporary  Investments 
purchased  from,  and  sold  to,  DLJ  or  its 
affiliates. 

3.  Apphcant  requests  an.exemption 
from  section  17(d)  under  the  Act  to 
permit  the  Companies  to  engage  in 
transactions  in  which  affiliated  persons 
of  the  Companies  may  also  be 
participants.  Apphcant  states  that  such 
an  exemption  is  necessary  in  view  of  the 
fact  that  the  Companies  will  be  required 
to  invest  their  capital  contributions  in 
DLJ  Investments  in  whicli  DLJ  will 
retain  an  interest. 

4.  Applicant  requests  an  exemption 
from  section  17(0  to  the  extent 
necessary  to  permit  DLJ  to  act  as 
custodian  without  a  written  contract. 
Applicant  asserts  that  because  there  is 
such  a  close  association  between  the 
Companies  and  DLJ,  a  vvTitten  contract 
would  cause  a  burden  and  expense 
where  none  is  necessary. 

5.  Applicant  requests  an  exemption 
from  section  17(g)  and  rule  17(g)(1)  to 
permit  the  Manager's  officers  and 
directors,  who  may  be  deemed 
"interested  persons,"  to  take  actions  and 
make  the  determinations  set  forth  in  the 
rule.  In  addition,  applicant  requests  an 
exemption  from  section  17(j)  and  rule 
17J-1  (except  for  paragraph  (a)  thereof) 
because  the  "access  person" 
requirements  are  unnecessary  in  this 
context. 

6.  Applicant  submits  that  the 
exemptions  requested  pursuant  to 
section  6(b)  are  consistent  with  the 
protection  of  investors.  Applicant 
asserts  that  the  exemptions  are 
necessary  or  relevant  to  the  operations 
of  the  Companies  as  an  Investment 
program  uniquely  adapted  to  the  needs 
of  employees  of  DLJ.  Applicant  further 
submits  that  the  requested  relief  is 
consistent  with  the  legislative  history 
relating  to  employees'  securities 
companies.  In  support  of  these 
assertions,  applicant  cites  the  nature  of 
the  Companies  as  employees'  securities 
companies  under  the  Act  and  their 
intended  manner  of  operation. 

7.  Applicant  asserts  that  a  substantial 
community  of  economic  and  other 


interests  exists  among  DLJ  and  the 
Members,  including  the  Manager,  which 
obviates  the  need  for  protection  of 
investors  under  the  Act.  The  Companies 
were  conceived  and  will  be  organized 
and  managed  by  persons  who  will  be 
investing  in  the  Companies,  and  will 
not  be  promoted  by  persons  seeking  to 
profit  from  fees  or  investment  advice  or 
from  the  distribution  of  securities. 
Applicant  also  submits  that  the  terms  of 
the  proposed  affiliated  transactions  will 
be  reasonable  and  fair  and  free  from 
overreaching. 

For  the  SEtZ.  by  the  Dixasion  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

jFR  Doc.  94-2892  Filed  2-8-94;  845  am] 
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[Rel.  No.  IC-200S4:  812-6408] 
Janus  Aspen  Series,  et  al. 

February  3, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act" 

or  "Act"). 

APPUCAMTS:  Janus  Aspen  Series  (the 
"Trust")  and  Janus  Capital  Corporation 
("Janus  Capital"). 
REI.EVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  9(a).  13(a), 
15(a),  and  lS(b)  of  the  1940  Act  and 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  and  shares  of 
any  other  investment  company  that  is 
designed  to  fund  insurance  products 
and  for  which  Janus  Capital,  or  any  of 
its  affiliates.  ser\'es  as  investment 
adviser,  administrator,  manager, 
principal  underwriter  or  sponsor  (the 
Trust  and  such  other  investment 
companies  collectively,  "funds")  to  be 
sold  to  and  held  by  (a)  variable  annuity 
and  variable  life  insurance  separate 
accounts  of  both  affiliated  and 
unaffiliated  Ufe  insurance  companies 
("Participating  Insurance  Companies") 
and  (b)  qualified  pension  and  retirement 
plans  outside  of  the  separate  account 
context  ("Qualified  Plan"  or  "Plans"). 
FILINQ  DATE:  The  application  was  filed 
on  May  21, 1993.  and  amended  on 
December  9,  1993. 

HEAMNG  OR  NOTIFICATION  OF  HEARJNO:  An 
order  granting  the  apphcation  will  be 
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issued  unless  the  commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
the  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  February 
28,  1994  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  law7ers.  a 
certificate,  hearing  requests  should  state 
the  nature  of  the  request  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  secretary  of  the  SEC 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington,  DC  20549. 
Apphcants.  100  Fillmore  Street,  suite 
300,  Denver.  Colorado  80206-4923. 
FOR  FURTHER  INFORiyUTJOH  COtfTACT: 
Joyce  M.  Pickholz,  Senior  Attorney,  or 
Wendell  Mr.  Faria,  Deputy  Chief,  on 
(202)  272-2060.  Office  of  hisurance 
Products  (Division  of  hivestment 
management). 

SUPPLEMENTARY  INFORMATION:  Follovnng 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  was  organized  as  a 
business  trust  under  the  laws  of  the 
State  of  Delaware  on  May  19. 1993.  The 
Trust  is  a  registered  open-end 
Kidnagement  investment  company 
comprised  of  six  separately  managed 
series.  Additional  series  could  be  added 
to  the  Trust  in  the  future. 

2.  Janus  Capital  is  the  investment 
adviser  and  administrator  for  each  of  the 
Trust's  series.  Kansas  City  Southern 
Industries,  Inc.  ("KCSI")  owns 
approximately  81%  of  the  outstanding 
voting  stock  of  Janus  Capital.  KCSI  is  a 
pubhcly  traded  holding  company  whose 
prim2U7  subsidiaries  are  engaged  in 
transportation,  financial  services  and 
real  estate. 

3.  Shares  of  each  series  of  the  Trust 
may  be  offered  only  to  insurance 
company  separate  accounts  that  fund 
variable  annuity  and  variable  life 
insurance  contracts  ("Contracts").  The 
Trust  initially  intends  to  offer  its  shares 
exclusively  to  variable  annuity  separate 
accounts  estabUshed  by  Western 
Reserve  Life  Assurance  Co.  of  Ohio 
("Western  Reserve")  or  its  affiliates  and 
variable  aruiulty  sef>arate  accounts 
established  by  insurance  companies  that 
are  not  affiliated  with  Western  Reserve. 
It  is  contemplated  that,  shares  of  each 
series  of  the  Trust  also  would  be  offered 
to  one  or  more  variable  life  insurance 
separate  accounts  estabUshed  by 


insurance  companies  that  are  not 
affiliated  with  Western  Reserve.  It  is 
anticipated  that  Participating  Insurance 
Companies  will  rely  on  Rule  6e-2  or  6e- 
3(T)  under  the  1940  Act.  Shares  or  each 
series  of  the  Trust  also  would  be  offered 
directly  to  Qualified  Plans  outside  of  the 
separate  account  context. 

4.  Qualified  Plans  may  choose  any  of 
the  Funds  as  the  sole  investment  under 
the  Plan  or  as  one  of  several 
investments.  Plan  participants  may  or 
may  not  be  given  an  investment  choice 
depending  on  the  Plan  itself.  Shares  of 
any  of  the  Funds  sold  to  Qualified  Plans 
would  be  held  by  the  trustee{s)  of  said 
Plans  as  mandated  by  Section  403(a)  of 
the  Employee  Retirement  Income 
Security  Act  ("ERISA").  Janus  Capital 
will  not  act  as  investment  adviser  to  any 
of  the  Qualified  Plans  that  will  purchase 
shares  of  any  of  the  Funds. 

5.  The  use  of  a  common  management 
investment  company  as  the  underlying 
investment  medium  for  both  variable 
annuity  and  variable  life  insurance 
separate  accounts  is  commonly  referred 
to  as  mixed  funding.  The  use  of  a 
common  investment  company  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffiliated 
insurance  companies  is  commonly 
referred  to  as  shared  funding. 

Applicants'  Legal  Analysis 

1.  In  connection  with  scheduled 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust,  Rule  6e- 
2(b)(15)  provides  partial  exemptions 
fi^m  Sections  9(a).  13(a),  15(a)  and  15(b) 
of  the  1940  Act  to  the  extent  that  those 
sections  have  been  deemed  by  the 
Commission  to  require  "pass- through" 
voting  with  respect  to  an  underlying 
investment  company's  shares.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-2(b)(15)iare 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  exclusively  to 
variable  Ufe  insurance  separate  accoimts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company.  Therefore,  the 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
investment  company  that  also  offers  its 
shares  to  a  variable  annuity  separate 
account  of  the  same  or  of  any  affiliated 
or  unaffiliated  insurance  company. 
Also,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  if  shares  of  the 
underlying  investment  compmny  are 
offered  to  variable  annuity  or  variable 


life  insurance  separate  accounts  of 
unaffiliated  insurance  companies. 
Moreover,  because  the  relief  under  Rule 
6e-2(b)(15)  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts,  additional  exemptive 
relief  is  necessary  if  the  shares  of  the 
Funds  are  also  to  be  sold  to  Qualified 
Plans. 

2.  The  Applicants  state  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  Treasury  Regulations  which  made  it 
possible  for  shares  of  an  investment 
company  to  be  held  by  the  trustee  of  a 
Qualified  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  to  also  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts.  Thus,  the 
sale  of  shares  of  the  same  investment 
company  to  separate  accounts  and 
Qualifiml  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules6©-2(b)(15)  and  6e-3(T)(b)(15). 
given  the  then-current  tax  law. 

3.  According  to  the  Applicants, 
various  factors  have  kept  more 
insurance  companies  from  offering 
variable  annuity  and  variable  life 
insurance  Contracts  than  currently  do 
so.  These  factors  include  the  costs  of 
organizing  and  operating  a  funding 
medium,  the  lack  of  expertise  with 
respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments)  and  the  lack 
of  public  name  recognition  as 
investment  experts.  In  particular,  some 
smaller  life  insurance  companies  may 
not  find  it  economically  feasible,  or 
within  their  investment  or 
administrative  expertise,  to  enter  the 
Contract  business  on  their  own.  The 
Applicants  submit  that  use  of  the  Funds 
as  common  investment  media  for 
Contracts  would  ameliorate  these 
concerns. 

4.  Applicants  assert  that  Participating 
Insurance  Companies  would  benefit  not 
only  from  the  investment  advisory  and 
administrative  expertise  of  Janus 
Capital,  but  also  from  the  cost 
efficiencies  and  investment  flexibiUty 
afforded  by  a  large  pool  of  funds. 
Therefore,  making  the  Funds  available 
for  mixed  and  shared  funding  will 
encourage  more  insurance  companies  to 
offer  Contracts.  This  should  resuh  in 
increased  competition  with  respect  to 
both  Contract  design  and  pricing,  which 
can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Contract  owners  would  benefit  because 
mixed  and  shared  funding  eliminates  n 
significant  portion  of  the  costs  o> 
establishing  and  administering  separate 
funds.  Moreover,  sale  of  the  shares  of 
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Funds  to  Qualified  Plans  should  result 
in  an  increased  amount  of  assets 
available  for  investment  by  such  Funds. 
This,  in  turn,  should  inure  to  the  benefit 
of  Contract  owners  by  promoting 
economies  of  scale,  by  permitting 
greater  safety  through  greater 
diversification,  and  by  making  the 
addition  of  new  portfolios  to  the  Trust 
more  feasible. 

5.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a).  13(a).  15(a)  and  15(b) 
of  the  Act  to  the  extent  that  those 
sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  underlying 
investment  company's  shares.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  exclusively  to 
separate  accounts  of  the  life  insxirer.  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  premium 
variable  life  insurance  contracts  or 
flexible  premium  variable  Ufe  insurance 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  hfe  insurer  or  of  an 
affiliated  Ufe  insurance  company. 
Therefore.  Rule  6e-3(T)  permits  mixed 
funding  for  flexible  premium  variable 
life  insurance.  However.  Rule  6e-3(T) 
does  not  permit  shared  funding,  because 
the  relief  granted  by  Rule  6e-3(T)(b)(15) 
is  not  available  with  respect  to  a  flexible 
jjfemium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
investment  company  that  also  offers  its 
shares  to  separate  accounts  (including 
flexible  premium  variable  life  insurance 
separate  accounts)  of  unaffiliated  life 
insurance  companies. 

6.  According  to  the  Applicants,  the 
relief  granted  by  Rule  6e-3(T)  is  in  no 
way  affected  by  the  purchase  of  shares 
of  the  Funds  by  Qualified  Plans. 
However,  because  the  relief  under  Rule 
6e-3T)  is  available  only  where  shares 
are  offered  exclusively  to  separate 
accounts,  additional  exemptive  relief  is 
necessary  if  the  shares  of  the  Funds  are 
also  to  be  sold  to  Plans. 

7.  Applicants  state  that  they  are  not 
aware  of  any  stated  rational  for  the 
exclusion  of  separate  accounts  and 
investment  companies  engaged  in 
shared  funding  from  the  exemptive 
relief  provided  under  Rules  6e-2(b)(15) 
and  6e-3(T)  (b)(15)  or  for  the  exclusion 
of  separate  accounts  and  investment 


companies  engage  in  mixed  funding 
from  the  exemptive  relief  provided 
under  Rule  6e-2(b)(15).  Similarly. 
Applicants  are  not  aware  of  any  stated 
rationale  for  excluding  Participating 
Insurance  Companies  bom  the 
e.xemptive  relief  requested  because  the 
Funds  may  also  sell  their  respective 
shares  to  Qualified  Plans.  If  the  Funds 
were  to  sell  taeir  respective  shares  only 
to  Qualified  Plans,  no  exemptive  relief 
would  be  necessary.  The  relief  provided 
under  Rules  6e-2(b)(15)  and  6e-3(T) 
(b)(15)  does  not  relate  to  qualified 
pension  and  retirement  plans  or  to  a 
registered  investment  company's  ability 
to  sell  its  shares  to  such  plans. 
Exemptive  relief  is  requested  in  the 
application  only  because  the  separate 
accounts  investing  in  the  Funds  are 
themselves  investment  companies 
seeking  relief  under  Rules  6e-2  and  6e- 
3(T)  and  do  not  wish  to  be  denied  such 
•relief  if  the  Funds  sell  shares  to 
Qualified  Plans. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2). 
However.  Rules  6e-2{b)(15)  (i)  and  (ii) 
and  6e-3(T)(b)(15)  (i)  and  (ii)  provide 
partial  exemptions  from  Section  9(a) 
under  certain  circimistances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  These 
exemptions  limit  the  disqualification  to 
affiliated  individuals  or  companies  that 
directly  participate  in  the  management 
or  administration  of  the  underlying 
investment  company. 

9.  Applicants  argue  that  the 
exemptions  contained  in  Rules  6e- 
2(b)(15)  and  6e-3(T)  (b)(15)  recognize 
that  it  is  unnecessary  to  apply  Section 
9(a)  to  the  thousands  of  individuals  who 
may  be  involved  in  a  large  insurance 
company  but  would  have  no  connection 
with  the  investment  company  funding 
the  separate  accounts.  Applicants 
believe  that  it  is  unnecessary  to  limit  the 
applicability  of  the  rules  merely  because 
shares  of  the  Funds  may  be  sold  in 
connection  with  mixed  and  shared 
funding.  The  Participating  Insurance 
Companies  are  not  expected  to  play  any 
rule  in  the  management  or 
administration  of  the  Fimds.  Therefore, 
applying  the  restrictions  of  Section  9(e) 
serves  no  regulatory  purpose.  Indeed, 
applying  such  restrictions  would 
increase  the  monitoring  costs  incurred 
by  the  Participating  Insurance 
Companies  and.  therefore,  would  reduce 
the  net  rates  of  return  realized  by 
Contract  owners.  Moreover,  the  relief 


requested  herein  will  in  no  way  be 
affected  by  the  proposed  sale  of  shares 
of  Funds  to  Qualified  Plans.  The 
insulation  of  the  Trust  from  those 
individuals  who  are  disqualified  under 
the  Act  remains  in  place.  Since  the 
Qualified  Plans  are  not  investment 
companies  and  will  not  be  deemed  to  be 
affiliated  solely  by  virtue  of  their 
shareholdings,  no  additional  relief  is 
necessary. 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  assimie  that  Contract 
owners  are  entitled  to  pass-through 
voting  privileges  with  respect  to 
investment  company  shares  held  by  a 
related  separate  account.  However,  if 
the  limitations  on  mixed  and  shared 
funding  are  satisfied.  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
provide  exemptions  from  the  pass- 
through  voting  requirements  in  limited 
situations. 

11.  Rules  6e-2(b)(15)  (iii)(A)  and  6e- 
3(T)(b)  (15)(iii)(A)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  investment  company 
or  any  contract  between  an  investment 
company,  and  its  investment  adviser, 
when  an  insurance  regulatory  authority 
so  requires.  Rules  6e-2(b)(15)  (iii)(B) 
and  6e-3(T){b)  (15)(iii)(B)  provide  that 
the  insurance  company  may  disregard 
contract  owners'  voting  instructions 
with  regard  to  changes  initiated  by  the 
contract  holders  in  the  investment 
company's  investment  policies, 
principal  underwriter  or  investment 
adviser.  Under  the  rules,  voting 
instructions  with  respect  to  a  change  in 
investment  policies  may  be  disregarded 
only  if  the  insurance  company  makes  a 
good  faith  determination  that  such 
change  would:  (1)  violate  state  law;  (2) 
result  in  investments  that  were  not 
consistent  with  the  investment 
objectives  of  the  separate  account;  or  (3) 
result  in  investments  that  would  vary 
from  the  general  quality  and  nature  of 
investments  and  investment  techniques 
used  by  other  separate  accoimts  of  the 
company  or  of  an  affiliated  Hfe 
insurance  company  with  similar 
investment  objectives.  Voting 
instructions  with  respect  to  a  change  in 
an  investment  adviser  may  be 
disregarded  only  if  the  insurance 
company  makes  a  good  faith 
determination  that:  (1)  the  adviser's  fee 
would  exceed  the  maximum  rate  that 
may  be  charged  against  the  separate 
account's  assets;  (2)  the  proposed 
adviser  may  be  expected  to  employ 
investment  techniques  that  vary  from 
the  general  techniques  used  by  the 
current  adviser;  or  (3)  the  proposed 
adviser  may  be  expected  to  manage  the 
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investment  company's  investments  in  a 
manner  that  would  be  inconsistent  with 
its  investment  objectives  or  in  a  manner 
that  would  result  in  investments  that 
vary  from  certain  standards. 

12.  Applicants  submit  that  Rule  6e-2 
recognizes  that  variable  life  insurance 
contracts  have  important  elements 
imique  to  insurance  contracts  and  are 
subject  to  extensive  state  regulation  of 
insurance.  Thus,  In  adopting  Rule  6e-2, 
the  Commission  expressly  recognized 
that  exemptions  from  pass-through 
voting  requirements  were  necessary  to 
assure  the  solvency  of  the  life  insurer 
and  the  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
co'ild  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer.  Flexible 
premium  variable  life  insurance 
contracts  and  variable  annuity  contracts 
are  subject  to  substantially  the  same 
state  insxirance  regulatory  authority,  and 
therefore,  the  corresponding  provisions 
of  Rule  Be-aCn  (which  apply  to  flexible 
premium  insurance  contracts  and  which 
permit  mixed  funding)  presumably  were 
adopted  In  recognition  of  the  same 
considerations  as  the  Commission 
applied  in  adopting  Rule  6e-2.  These 
considerations  are  no  less  important  or 
necessiiry  when  an  insurance  company 
funds  its  separate  accounts  in 
connection  with  shared  and  mixed 
funding.  Such  funding  does  not 
compromise  the  goals  of  the  insurance 
regulatory  authorities  or  of  the 
Commission.  While  the  Commission 
may  have  wished  to  reserve  wide 
latitude  with  respect  to  the  once 
unfamiliar  variable  annuity  product, 
that  product  is  now  familiar  and  there 
appears  to  be  r.o  reason  for  the 
maintenance  of  prohibitions  against 
mixed  and  shared  funding 
arrangements.  Indeed,  permitting  such 
arrangements  eliminates  needless 
duplication  of  start-up  and 
administrative  expenses  and  potentially 
increases  an  investment  company's 
assets,  thereby  making  effective 
portfolio  management  strategies  easier 
to  implement,  as  well  as  promoting 
other  economies  of  scale. 

13.  In  addition.  Applicants  assert  that 
the  Funds'  sale  of  shares  to  Qualified 
Plans  will  not  have  any  impact  on  the 
relief  requested.  Shares  of  the  Funds 
sold  to  such  Plans  would  be  held  by  the 
trustees  of  said  Plans  as  mandated  by 
Section  403(a)  of  ERISA.  Section  403(a) 
also  provides  that  the  trustee(s)  must 
have  exclusive  authority  and  discretion 
to  manage  and  control  the  plan  with  two 
exceptions:  (1)  When  the  plan  expressly 
provides  that  the  trustee(s)  are  subject  to 
the  direction  of  a  named  fiduciary  who 


is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  plan  and  not  contrary  to  ERISA,  and 
(2)  when  the  authority  to  manage, 
acquire  or  dispose  of  assets  of  the  plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA.  Unless  one  of  the  two 
exceptions  stated  in  Section  403(a) 
applies,  plan  trustees  have  the  exclusive 
authority  and  responsibility  for  voting 
pro.xies.  Where  a  named  fiduciary 
appoints  an  investment  manager,  the 
investment  manager  has  the 
responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  In  any  event,  there  is  no-pass 
through  voting  to  the  participants  in 
such  plans.  Accordingly,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
Qualified  Plans. 

14.  Applicants  assert  that  no 
increased  conflicts  of  interest  would  be 
present  if  the  Commission  grants  the 
requested  exemptive  relief.  Shared 
funding  does  not  present  any  issues  that 
do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  states.  For  example, 
when  different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Insurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  That  possibility,  however,  is 
no  different  and  no  greater  than  exists 
when  a  single  insurer  and  its  affiliates 
offer  their  insurance  products  in  several 
states,  as  currently  is  permitted. 

15.  According  to  the  Applicants, 
affiliations  do  not  reduce  the  potential, 
if  any  exists,  for  differences  in  state 
regulatory  requirements.  In  any  event, 
the  conditions  discussed  below  (which 
are  adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15))  are 
designed  to  safeguard  against  any 
adverse  effects  that  differences  among 
state  regulatory  requirements  may 
produce.  If  a  particular  state  insurance 
regulator's  decision  conflicts  with  the 
majority  of  other  state  regulators,  the 
affected  insurer  may  be  required  to 
withdraw  its  separate  account's 
investment  in  the  relevant  Funds. 

16.  Similarly,  affiliation  does  not 
eliminate  the  potential,  if  any  exists,  for 
divergent  judgments  as  to  when  a 
Participating  Insurance  Company  could 


disregard  Contract  owner  voting 
instructicHis.  The  (>otential  for 
disagreement  is  limited  by  the 
requirement  that  disregarding  voting 
instructions  be  reasonable  and  based  on 
specified  good  faith  determinations. 
However,  if  a  Participating  Insurance 
Company's  decision  to  disregard 
Contract  owner  voting  instructions 
represents  a  minority  position  or  would 
preclude  a  majority  vote  approving  a 
particular  change,  such  Participating 
Insurance  Company  may  be  required,  at 
the  election  of  the  relevant  Fund,  to 
withdraw  its  separate  account's 
investment  in  that  fund  and  no  charge 
or  penalty  will  be  imposed  as  a  rerult 
of  such  withdrawal. 

17.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would  or 
should  be  materially  different  from  what 
they  would  or  should  be  if  such 
investment  company  or  series  the  eof 
funded  only  variable  annuity  or  only 
variable  life  insurance  Contracts.  Hence, 
there  is  no  reason  to  believe  that 
conflicts  of  interest  would  result  from 
mixed  funding.  Moreover,  the  Funds 
vdll  not  be  managed  to  favor  or  disfavor 
any  particular  insurer  or  type  of 
Contract. 

18.  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986  ("Code")  is  the 
only  section  in  the  Code  where  separate 
accounts  are  discussed.  5>ection  817(h) 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f)(3)(iii). 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits,  among  other 
things,  "qualified  pension  or  retirtment 
plans"  and  separate  accounts  to  share 
the  same  underlying  management 
investment  company.  Therefore,  neither 
the  Code,  the  Treasury  Regulations  nor 
Revenue  Rulings  thereunder  present  any 
inherent  conflicts  of  interest  if  Qu.ilified 
Flans,  variable  annuity  separate 
accounts  and  variable  life  separate 
accounts  all  invest  in  the  same 
management  investment  company. 

19.  Applicants  submit  that  while 
there  are  differences  in  the  manner  in 
which  distributions  are  taxed  for 
variable  annuity  contracts,  variable  life 
insurance  contracts  and  Qualified  Plans, 
the  tax  consequences  do  not  raise  any 
conflicts  of  interest.  When  distributions 
are  to  be  made,  and  the  separate  account 
or  the  Qualified  Plan  cannot  net 
purchase  payments  to  make  the 
distributions,  the  separate  account  or 
the  Plan  will  redeem  shares  of  the  Trust 
at  their  net  asset  value.  The  Qualified 
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Plan  will  then  make  distributions  in 
accordance  with  the  terms  of  the  Plan 
and  the  life  insurance  company  will 
make  distributions  in  accordance  with 
the  terms  of  the  variable  contract. 

20.  Applicants  state  that  the  ability  of 
Funds  to  sell  their  respective  shares 
directly  to  Qualified  Plans  does  not 
create  a  "senior  security,"  as  such  term 
is  defined  under  Section  18(g)  of  the 
1940  Act,  with  respect  to  any  Contract 
owner  as  opposed  to  a  participant  under 
a  Qualified  Plan.  As  noted  above, 
regardless  of  the  rights  and  benefits  of 
participants  under  the  Qualified  Plans, 
or  Contract  holders  under  Contracts,  the 
Qualified  Plans  and  the  separate 
accounts  have  rights  only  with  respect 
to  their  respective  shares  of  the  Trust. 
They  can  only  redeem  such  shares  at 
their  net  asset  value.  No  shareholder  of 
any  of  the  Funds  has  any  preference 
over  any  other  shareholder  with  respect 
to  distribution  of  assets  or  payment  of 
dividends. 

21.  Applicants  submit  that  there  are 
no  conflicts  between  the  Contract 
owners  of  the  separate  accounts  and  the 
participants  under  the  Qualified  Plans 
with  respect  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  state 
insiu-ance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
cannot  simply  redeem  their  separate 
accounts  out  of  one  fund  and  invest  in 
another.  Time-consuming,  complex 
transactions  must  be  undertaken  to 
accomphsh  such  redemptions  and 
transfers.  On  the  other  hand,  trustees  of 
Qualified  Plans  can  make  the  decision 
quickly  and  implement  the  redemption 
of  their  shares  from  a  Fund  and  reinvest 
in  another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  suitable  investment.  Based 
on  the  foregoirtg,  even  if  there  should 
arise  issues  where  the  interests  of 
Contract  holders  and  the  interests  of 
Qualified  Plans  are  in  conflict,  the 
issues  can  be  almost  immediately 
resolved  because  the  trustees  of  the 
Qualified  Plans  can,  on  their  own, 
redeem  the  shares  out  of  the  Trust. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  requested 
crder  is  granted: 

1.  A  majority  of  the  Trustees  or  Board 
of  Directors  (each,  a  "Board")  of  each 
Fund  will  consist  of  persons  who  are 
rot  "interested  persons"  thereof,  as 
defined  by  Section  2(a)(19)  of  the  1940 
Act  and  the  Rules  thereunder  and  as 
modified  by  any  applicable  orders  of  the 
Commission,  except  that  if  this 


condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  director, 
then  the  oi>eration  of  this  condition 
shall  be  suspended  (a)  for  a  period  of  45 
days  if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board,  (b)  for  a  period  of 
60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies, 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Boards  will  monitor  their 
respective  Funds  for  the  existence  of 
any  material  irreconcilable  conflict 
between  the  interests  of  the  Contract 
owners  of  all  separate  accounts 
investing  in  the  Funds.  An 
irreconcilable  material  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  an  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  and  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling  or 
any  similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the  Funds 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  Contract  owners  and  variable 
life  insurance  Contract  owrners;  or  (f)  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  the  voting 
instructions  of  Contract  owners. 

3.  Participating  Insurance  Companies 
and  Janus  Capital  (or  any  other 
investment  adviser  of  a  Fund)  will 
report  any  such  potential  or  existing 
conflicts  to  the  Board  of  any  relevant 
Fund.  Participating  Insurance 
Companies  will  be  responsible  for 
assisting  the  appropriate  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  a 
Participating  Insurance  Company  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Contract  owner 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts 
and  to  assist  the  Boards  will  be 
contractual  obligations  of  all  insurers 
investing  in  Funds  under  their 
agreements  governing  participation  in 
the  Funds,  and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interest  of  Contract  owTiers.  If  it  is 
determined  by  a  majority  of  the  Board 
of  a  Fund,  or  by  a  majority  of  its 
disinterested  trustees  or  directors,  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  will,  at  their  expense  and  to 


the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  trustees  or  directors),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  irreconcilable  material 
conflict,  which  steps  could  include:  (a) 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Fimd  or  any  series  and 
reinvesting  such  assets  in  a  different 
investment  medium,  which  may  include 
another  series  of  a  Fund  or  another 
Fund,  or  submitting  the  question  of 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity  Contract 
OMTiers  or  variable  life  insurance 
Contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Contract  owners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
an  insurer's  decision  to  disregard 
Contract  owner  voting  instructions  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  the 
election  of  the  fund,  to  withdraw  its 
separate  account's  investment  in  such 
Fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  of  taking  remedial 
action  in  the  event  of  a  Board 
determination  of  an  irreconcilable 
material  conflict  and  bearing  the  cost  of 
such  remedial  action  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participating  in  the  Funds  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
owners. 

4.  For  purposes  of  this  condition  4,  a 
majority  of  the  disinterested  members  of 
the  applicable  Board  will  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  irreconcilable 
material  conflict,  but  in  no  event  will 
the  Fund  be  required  to  establish  a  new 
funding  medium  for  any  Contract.  No 
Participating  Insurance  Company  shall 
be  required  by  this  condition  4  to 
establish  a  new  funding  medium  for  any 
Contract  if  an  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of 
Contract  owners  materially  and 
adversely  affected  by  the  irreconcilable 
material  conflict. 

5.  Any  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  will  be 
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made  known  promptly  to  all 
Participating  Insurance  Companies. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  interprets  the  1940 
Act  to  require  pass-through  voting 
privileges  for  Contract  owners. 
Accordingly,  the  Participating  Insurance 
Companies  will  vote  shares  of  a  Fund 
held  in  their  separate  accounts  in  a 
maimer  consistent  with  voting 
instructions  received  &x)m  Contract 
owners.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  calculates  voting  privileges  in 
a  manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligatio.i  to  calculate  voting  privileges 
in  a  marmer  consistent  with  all  other 
separate  accounts  investing  in  the  Fund 
will  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing 
participation  ia  the  Fund.  Each 
Participating  Insurance  Company  will 
vote  shares  for  which  it  has  not  received 
voting  instrar.lions  as  well  as  shares 
attributable  to  it  in  the  same  proportion 
as  it  votes  shares  for  which  it  has 
received  instructions. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  al! 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participating  Insurance  Companies  of  a 
confiict,  and  dotemiining  whell.er  any 
proposed  action  adequately  remedies  a 
conflict,  will  l>e  properly  recorded  in 
the  minutes  of  tl:e  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

8.  Each  Fund  will  notifj'  all 
Participating  Insurance  Companies,  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Fund  will  disclose  in  its 
prospectus  that:  (a)  Shares  of  the  Fund 
are  offered  in  cormection  with  mixed 
and  shared  funding,  (b)  mixed  and 
shared  funding  may  present  certain 
conflicts  of  interest,  and  (c)  the  Board  of 
such  Fund  will  monitor  for  the 
existence  of  any  material  conflicts  and 
determine  what  action,  if  any.  should  be 
taken. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  shares  of  the  Fund), 
and.  in  particular,  each  such  Fund  will 
either  provide  for  aimual  meetings 
(except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 


the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  Act.  (although  the  Funds  are  not 
within  the  tnists  described  in  Section 
16(c)  of  the  Act),  as  well  as  Section 
16(a),  and,  if  appHcable,  Section  16(b)  of 
the  Act.  Further,  each  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6o-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provisions  of  the  Act  of  the  rules  there 
under  with  respect  to  mixed  and  shared 
funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Funds 
and  the  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e3-(T).  as 
amended,  and  rule  6e-3,  as  adopted,  to 
the  extent  applicable. 

11.  Nu  kss  than  annually,  the 
Participating  Insurance  Companies  and/ 
or  Janus  Capital  shallsubmit  to  the 
Boards  .such  reports,  materials,  or  data 
as  such  Boards  may  reasonably  request 
so  that  the  Hoards  may  carr^'  out  fully 
the  obl^go'ibns  imposed  upon  them  by 
the  conditions  contained  in  the 
Application.  Such  reports,  materials  and 
date  shall  be  submitted  more  frequently 
if  deomed  appropriate  by  tho  applicable 
Boards.  The  obligations  of  the 
Participating  Insurance  Companies  to 
provide  those  reports,  materials  and 
data  to  the  Boards  shall  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  the  agreements 
governing  their  participation  in  the 
Funds. 

12.  If  a  Qualified  Plan  shareholder 
should  become  an  owner  of  10%  or 
more  of  the  assets  of  a  Fund,  such 
Qualified  Plan  shareholder  will  execute 
a  participation  agreement  with  such 
Fund.  A  Qualified  Plan  shareholder  will 
execute  an  application  containing  an 
acknowledgment  of  this  condition  at  the 
time  of  its  initial  purchase  of  shares  of 
the  Fund. 

Conclusion 

For  the  reasons  and  upon  the  facts 
stated  above,  AppUcants  believe  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Manegetnent.  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-2962  Filed  2-&-94.  845  am] 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-20052:  811-6640] 

Templeton  Value  Fund,  Inc.; 
Application  for  Deregistration 

Februar>'  2, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Templeton  Value  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  9,  1993  and  amended  on 
January  14,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  rt>quest  a 
hearing  by  writing  to  the  SEC's 
Secretar\'  and  serving  applicant  with  a 
copy  of  the  recjuest,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  law^•ers,  a  certificate  of  ser\ice. 
Hearing  requests  should  state  the  nature 
of  the  WTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretarv,  SEC.  450  Fifth 
Street.  N\V..  Washington.  DC  20549. 
Applicant.  700  Central  Avenue,  St. 
Petersburg.  Florida  33701. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Staff  Attorney.  (202)  272- 
2511.  or  C.  David  Messman.  Branch 
Chief.  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  as  a  Maryland 
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corporation.  On  August  19, 1988, 
applicant  registered  under  section  8(a) 
of  the  Act  and  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act  and  the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  and  the  initial  public  offering 
commenced  on  October  20,  1988. 
Applicant  operated  as  a  closed-end 
investment  company  from  October  27, 
1988  through  February  28, 1991. 

2.  On  October  14,  1990,  applicant 
filed  a  registration  statement  pursuant  to 
the  Seciirities  Act  of  1933  to  register  an 
indefinite  number  of  shares  as  an  open- 
end  investment  company.  The 
registration  statement  was  declared 
effective  on  March  1, 1991. 

3.  On  May  27, 1993,  applicant's  Board 
of  EMrectors  approved  an  Agreement  and 
Plan  of  Reorganization  (the 
"Reorganization")  between  applicant 
and  Tenipleton  Smaller  Companies 
Growth  Fund,  Inc.  (the  "Growth  Fund"). 
In  accordance  with  rule  1 7a-8  of  the 
Act,  applicant's  directors  determined 
that  the  sale  of  applicant's  assets  to 
Growth  Fund  was  in  the  best  interest  of 
applicant's  shareholders,  and  that  the 
interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. < 

4.  On  or  about  September  8.  1993, 
proxy  materials  related  to  the 
Reorganization  were  distributed  to 
applicant's  shareholders.  At  a  special 
meeting  held  on  October  13, 1993, 
holders  of  a  majority  of  the  outstanding 
voting  shares  of  apphcant  approved  the 
Reorganization. 

5.  On  October  22,  1993  (the  "Qosing 
Date"),  Growth  Fund  acquired  all  or 
substantially  all  of  the  assets  of 
applicant  In  exchange  for  shares  of 
Growth  Fvmd  and  the  assumption  by 
Growth  Fund  of  all  of  appUcant's 
known  liabilities.  The  number  of  shares 
of  Growth  Fund  issued  to  applicant  was 
determined  on  the  basis  of  the  relative 
net  asset  values  of  applicant  and  Growth 
Fund  as  of  the  Closing  Date.  Each 
shareholder  of  applicant  received  that 
number  of  shares  of  Growth  Fund 
having  an  aggregate  net  asset  value 
equal  to  the  aggregate  net  asset  value  of 
such  shareholder's  shares  of  applicant 
as  of  the  Closing  Date. 

6.  On  the  Closing  Date,  apphcant  had 
10,759.620  shares  outstanding  with  a 
net  asset  value  of  $10.07  per  share  and 


'  Applicant  and  the  Growth  Fund  may  be  deemed 
to  be  affiliated  persons  of  each  other  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-A  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persona  of  one  another  solely  by 
reason  of  having  a  conunon  inveatmeni  adviser, 
conunon  directors,  and/or  common  officers. 


an  aggregate  net  asset  value  of 
$108,307,279. 

7.  The  expenses  related  to  the 
Reorganization  totaled  approximately 
$120,300.  Such  expenses  included  the 
cost  of  printing  and  mailing  proxy 
statements  as  well  as  $65,427  in 
commissions  that  were  paid  to  transfer 
ownership  of  some  small  foreign 
portfoUo  securities.  Applicant,  Growth 
Fund,  and  Templeton  Investment 
Counsel,  Inc.,  the  investment  adviser, 
each  paid  one-third  of  the  expenses 
incurred  in  connection  with  the 
Reorganization. 

8.  At  the  time  of  fiUng  of  ihe 
application,  applicant  had  no  assets  or 
liabilities.  Apphcant  has  no 
shareholders  and  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
Applicant  is  not  engaged  in,  and  does 
not  propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

9.  Apphcant  intends  to  file  a 
certificate  of  dissolution  in  accordance 
with  the  laws  of  the  State  of  Maryland. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-2891  Filed  2-*-94;  8:45  am] 
BtLLMQ  CODE  a01»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  «2697; 
Amendment  «1] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  January  19, 
1994,  to  include  Orange  and  Ventura 
Counties  in  the  State  of  California  as  a 
disaster  area  as  a  result  of  damages 
caused  by  an  earthquake  and 
aftershocks  on  January  17,  1994  and 
continuing. 

In  addition,  apphcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  California 
counties  of  Riverside,  San  Diego,  and 
Santa  Barbara  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  18, 1994,  and  for  economic 
injury  the  deadline  is  October  17, 1994. 

The  economic  injury  number  for 
Cahfomia  is  815900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 


Dated:  February  1, 1994. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-2939  Filed  2-8-94;  8:45  am) 
BILUNO  CODE  «KS-»t-M 


[Declaration  of  Disaster  Loan  Area  #2697] 

California;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  17, 1994, 
I  find  that  Los  Angeles  County  in  the 
State  of  California  constitutes  a  disaster 
area  as  a  result  of  damages  caused  by  an 
earthquake  and  aftershocks  on  January 
17, 1994  and  continuing.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
March  18, 1994,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  October  17, 1994,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Kern,  Orange,  San  Bernardino,  and 
Ventura  in  the  State  of  California  may 
be  filed  until  the  specified  date  at  the 
above  location. 

The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  credit  availat)le 
elsewhere 

Homeowners  without  credit  avail- 
able elsewt>ere 

Businesses  with  credit  availat)le 
elsewhere 

Businesses  and  nofvprofit  organt- 
zations  without  credit  availat>le 
elsewhere 

Others  (including  norvprofit  orga- 
nlzatior^s)  with  credt  available 
elsewhere 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere  


Percent 


7250 
3.625 
7.700 

4.000 

7.125 

4000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  269702.  For 
economic  injury  the  number  is  815900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  January  19, 1994. 
Alfred  E.  Judd, 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-2940  Filed  2-8-94;  8:45  am) 
nujNO  cooe  ao2s-ot-M 
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U.S.  SMALL  BUSINESS 
ADMINISTRATION 

Notification  of  Extension  of  Filing 
Deadline 

This  is  to  give  notice  that  the  deadline 
for  filing  applications  for  physical 
disaster  loans  as  a  result  of  the  Midwest 
floods  has  been  extended  to  February 
15,  1994  for  three  of  the  nine  states  that 
had  counties  Presidentially  declared  as 
disaster  areas.  Those  states  and  their 
respective  declaration  numbers  are: 

IHinois— 2662 
Iowa — 2661 
Missouri — 2663 

All  Other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  loans 
will  remain  as  previously  published  for 
each  state. 

(Catalog  of  Federal  Domestic  Assistance 
Prograni  Nos.  59002  and  59008). 

Dated:  January  19, 1994. 
Alfred  E.  ludd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
|FR  Doc  94-2938  Filed  2-8-94;  8:45  am] 

BILUNQ  COOC  e02S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Hartford  District  Advisory  Council ; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Hartford  District 
Advisory  Council  will  hold  a  pubhc 
meeting  at  8:30  a.m.  on  Wednesday, 
March  16. 1994,  at  2  Science  Park,  New 
Haven,  Connecticut,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Jo-Ann  Van  Vechten,  District  Director, 
U.S.  Small  Business  Administration, 
330  Main  Street,  Hartford,  Connecticut 
06106.  (203)  240-4670. 

Dated;  February  2,  1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

(FR  Doc.  94-2936  Filed  2-8-94;  8:45  am) 
BILUNQ  CODE  802S-01-M 


Honolulu  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Honolulu  District 
Advisory  Council  will  hold  a  public 
meeting  at  9:30  a.m.  on  Thursday, 
March  3,  1994,  at  the  Prince  Kuhio 
Federal  Building,  300  Ala  Moana 


Boulevard.  Conference  Room  4113A. 
Honolulu.  Hawaii,  to  discuss  such 
matters  as  may  be  presented  by 
members,  sta^of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director,  U.S.  Small  Business 
Administration,  300  Ala  Moana 
Boulevard,  room  2314,  Honolulu, 
Hawaii  96850.  (808j  541-2965. 

Dated;  February  2, 1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Council. 

IFR  Doc.  94-2937  Filed  2-8-94;  8:45  am] 
BaXlNO  CODE  e039-01-M 


Boston  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Boston  District  Advisory 
Council  will  hold  a  public  meeting  at 
9:30  a.m.  on  Friday.  February  25.  1994, 
at  the  Federal  Reserve  Bank  of  Boston, 
600  Atlantic  Avenue,  32nd  floor, 
Boston,  Massachusetts,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Joseph  D.  Pellegrino,  District 
Director,  U.S.  Small  Business 
Administration,  10  Causeway  Street, 
room  265,  Boston,  Massachusetts 
02222-1093,  (617)  565-5560. 

Dated;  January  31.  1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

(FR  Doc.  94-2935  Filed  2-8-94;  8:45  am] 
BILUNO  COOE  a02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Grand  Airways,  Inc.,  for 
Issuance  of  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-12)  Docket  49044. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Grand 
Airways,  Inc..  fit.  willing,  and  able  and 
(2)  awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation  of  persons,  property  and 
mail. 


DATES:  Persons  wishing  to  tile 
objections  should  do  so  no  later  than 
February  14.  1994. 

RESPONSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49044  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107).  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW..  Washington.  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Mr. 
James  A.  Lawyer,  Air  Carrier  Fitness 
Division,  Department  of  Transportation. 
400  Seventh  Street,  SW..  Washington, 
DC  20590.  (202)  366-064. 

Dated:  February  3, 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FR  Doc.  94-2987  Filed  2-8-94;  845  am] 
BILLINQ  COOE  4S10-S2-P 


Fitness  Determination  of  Virgin  Islands 
Seaplane  Shuttle 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination^ — Order  94-2-13, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find 
Caribbean  Air  Transport,  Inc.  dfh/& 
Virgin  Islands  Seaplane  Shuttle  fit, 
willing,  and  able  to  provide  commuter 
air  service  under  section  419(e)  of  the 
Federal  Aviation  Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  room  6401,  Washington,  DC  20590, 
and  serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  February  18, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Woods,  Air  Carrier  Fitness 
Division  {P-56.  room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated;  February  3.  1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Pol  icy  and 
International  Affairs. 
IFR  Doc.  94-2986  Filed  2-8-94;  8:45  ami 

BILUNG  COOE  4910-62-P 
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Federal  Aviation  Administration 

Centers  of  Excellence  In  Airport 
Pavement  Research;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  information  meeting 
for  FAA  Centers  of  Excellence  (CDE)  in 
airport  pavement  research. 

SUMMARY:  Notice  is  hereby  given  of  an 
information  meeting  regarding  aviation 
research  grant  proposals  for  an  FAA 
Center  of  ExceUencs  in  Airport 
Pavement  Research. 
DATES:  The  meeting  will  be  held  March 
16. 1994.  from  10  am  to  4  pm. 
ADDRESSES:  The  ireeting  will  be  held  in 
the  Auditorium  of  the  Federal  Aviation 
Administration  Technical  Center,  First 
floor  Technical  Building,  Atlantic  City 
International  Airport,  Atlantic  City, 
New  Jersey.  08405. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Research  and  Technology 
Applications,  ACL,  Building  270, 
Atlantic  City  International  Airport, 
Atlantic  City,  New  Jersey.  08405. 
telephone  609-^85-5043. 
NOTICE:  The  FAA  will  hold  an 
information  meeting  on  March  16, 1994, 
to  explain  further  the  FAA  research 
needs,  procedures,  and  criteria  for  the 
selection  of  the  Center  of  Excellence  in 
Pavement  Research.  Suggestions  from 
attendees  will  be  addressed  at  this 
meeting.  Interested  parties  are 
encouraged,  but  not  required,  to  attend 
the  informational  meeting. 
SUPPLEMENTARY  INF0RMATK3N:  The  FAA 
intends  to  award  a  grant  to  establish  a 
COE  in  airport  pavement  research  at  a 
qualified  college  or  university.  The 
Center  will  conduct  basic  research  in 
four  major  areas:  modeling  of  airport 
pavement  structures,  constitutive 
behavior  of  pavement  materials, 
material  characterization,  and  new 
technologies  in  pavement  evaluation. 

The  FAA  is  responsible  for 
developing  standards  for  airport 
pavement  design,  evaluation,  and 
maintenance.  Together  with  the  airport 
operators  and  industry,  the  FAA  spends 
nearly  $2  billion  annually  for  airport 
construction  and  maintenance.  Flans  for 
the  introduction  of  new,  larger,  and 
heavier  aircraft  weighing  in  excess  of 
1.0  million  pounds  has  necessitated  re- 
examination of  the  current  pavement 
design  methodologies.  The  COE  for 
pavement  research  will  assist  the  FAA 
in  the  pursuit  of  developing  advanced 
design  methodologies  which  are 
validated  through  full  scale  testing. 

The  FAA  grant  award  will  provide 
funding  over  a  long-term  period  to 


establish  and  operate  the  COE  in 
support  of  pavement  technology.  The 
grant  recipient  is  required  to  match  FAA 
funds  with  non-Federal  funding  over 
the  term  of  the  grant. 

The  COE  will  be  selected  on  the  basis 
of  the  following  criteria: 

— The  extent  to  which  the  needs  of  the  State 
in  which  the  applicant  is  located  are 
representative  of  the  needs  of  the  region  for 
improved  air  transportation  services  and 
facilities. 

— The  demonstrated  research  and  extension 
resources  available  to  the  applicant  for 
carrying  out  the  intent  of  the  legislation. 

— The  capability  of  the  applicant  to  provide 
leadership  in  making  national  and  regional 
contributions  to  the  solution  of  both  long- 
range  and  immediate  air  transportation 
problems. 

— The  extent  to  which  the  applicant  has  an 
established  air  transportation  program. 

— The  demonstrated  ability  of  the  applicant 
to  disseminate  results  of  air  transp>ortation 
research  and  educational  programs  through 
a  statewide  or  regionwide  continuing 
education  program. 

— The  projects  that  the  applicant  proposes  to 
carry  out  under  the  grant. 

Those  persons  wishing  to  attend  this 
informational  meeting  must  register  by 
no  later  than  March  2,  1994.  To  register 
for  the  meeting  or  to  obtain  more 
information  about  the  meeting,  contact 
Ms.  Patricia  Watts,  Office  of  Research 
and  Technology  Applications  at  the 
FAA  Technical  Center,  Building  270, 
Atlantic  City  International  Airport. 
Atlantic  City.  New  Jersey,  08405. 
telephone  609-485-5043.  or  facsimile 
609-^85-6509. 

Issued  in  Atlantic  County,  New  Jersey  on 
January  24,  1994. 
Harvey  B.  Safeer. 
Director,  FAA  Technical  Center. 
[FR  Doc.  94-2930  Filed  2-8-94,  8:45  am) 

BILLING  COOE  4«10-1)-M 


Federal  Highway  Administration 

General  Material  Requirements;  Buy 
America  Requirements 

AGENCY:  Federal  Highway 
Administration  (FHWAJ,  DOT. 
ACTION:  Notice  of  nationwide  waiver  of 
Buy  America  for  ferryboat  equipment 
and  machinery. 

SUMMARY:  The  FHWA  is  hereby  granting 
8  nationwide  waiver  of  the  Buy  America 
requirements  for  certain  steel  items  used 
in  the  construction  of  ferryboats.  This 
action  permits  the  use  of  specifically 
identified  steel  equipment  and 
machinery  manufactured  outside  of  the 
United  States  in  Federal-aid  highway 
construction  projects  for  ferryboats. 
EFFECTIVE  DATE:  February  9,  1994. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  R.  Geiger,  Office  of  Engineering 
(202J  366-0355  or  Mr.  Wilbert  Baccus. 
Office  of  the  Chief  Counsel  (202)  366- 
0780,  Federal  Highway  Administration. 
400  Seventh  Street  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  23  CFR  635.410(c)(6). 
the  FHWA  hereby  provides  notice  that 
it  is  granting  a  nationv^de  waiver  of  the 
requirements  of  23  CFR  635.410.  Buy 
America  requirements,  for  certain 
ferryboat  equipment  and  machinery 
items.  Section  635.410  provides,  with 
exceptions,  that  no  Federal-aid  highway 
construction  project  using  steel  or  iron 
materials  is  to  be  authorized  to  proceed 
unless  all  manufacturing  processes 
including  the  application  of  coatings  for 
such  materials  occur  in  the  United 
States.  Because  the  construction  of 
ferryboats  is  increasingly  difficult 
within  the  requirements  of  Buy 
America,  a  nationwide  waiver  of  these 
requirements  is  being  granted  for  certain 
ferryboat  equipment  and  machinery 
items.  The  items  included  in  the  waiver 
are  marine  diesel  engines,  electrical 
switchboards  and  switchgear,  electric 
motors,  pumps,  ventilation  fans,  boilers, 
electrical  controls,  and  electronic 
equipment.  Items  not  included  in  the 
waiver  are  products  which  are  readily 
available  in  the  United  States  such  as 
steel  and  stainless  steel  plate  and 
shapes,  sheet  steel  and  stainless  steel, 
steel  and  stainless  steel  pipe  and  tubing, 
and  galvanized  steel  products.  Items  not 
specifically  included  in  the  waiver 
remain  subject  to  the  Buy  America 
requirements. 

The  basis  for  the  nationwide  waiver  is 
that  certain  equipment  and  machinery 
are  not  manufactured  in  the  United 
States,  using  exclusively  United  States 
steel  and  iron,  in  sufficient  and 
reasonably  available  quantities  to  avoid 
an  enormous  administrative  burden  on 
the  State,  contractor,  and  suppliers. 
Therefore,  imposing  Buy  America 
requirements  in  this  limited  instance  is 
not  in  the  public  interest. 

On  June  16, 1993  the  FHWA 
pubhshed  a  notice  (58  FR  33295)  and 
requested  comments  on  the  proposed 
nationv^de  waiver  and  the  availability 
of  a  domestic  supply  of  the  items 
included  in  the  waiver.  Two  comments 
were  received  to  FHWA  Docket  No.  93- 
22.  Both  commentors  were  supportive  of 
the  waiver.  They  both  requested  that  the 
waiver  be  expanded  to  include  more 
items.  Their  comments  were  basically 
the  same;  the  two  sought  to  include 
items  such  as  bearings,  fasteners,  valves. 
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and  outfitting  in  the  waiver.  The  FHWA 
does  not  agree  that  these  items  should 
be  specifically  included  in  the  waiver. 
Bearings,  fasteners,  and  valves  are 
available  in  sufficient  quantity  and 
satisfactory  quality  from  domestic 
manufacturers.  Bearings,  fasteners,  and 
valves  furnished  as  individual  items  are 
therefore  not  waived.  However, 
bearings,  fasteners,  and  valves  included 
as  a  component  of  waived  equipment 
and  machinery  are  considered  an 


integral  part  of  the  waived  equipment 
and  machinery  and  are  included  in  the 
waiver.  Outfitting  is  not  included  in  the 
waiver.  The  FHtVA  believes  that 
including  outfitting  in  the  waiver  would 
allow  the  waiver  to  be  applied  to  items 
which  are  domestically  available  in 
sufficient  quantity  and  satisfactory 
quality. 

The  FHVVA's  Buy  America 
requirements  contained  in  23  CFR 
635.410  are  based  on  section  165  of  the 
Surface  Transportation  Assistance  Act 


of  1982  (Pub.  L.  97M24,  Section  165,  96 
Stat.  2097,  2136),  as  amended  by  Public 
Law  98-229.  Section  10.  98  Stat.  55,  57. 
and  Public  Law  102-240.  Sections  1041. 
1048. 105  Stat.  1914,  1993,  1999. 

Authority:  23  U.S.C.  315;  49  CFR  1.48;  23 
CTR  635.410 

Issued  on:  January  28. 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[FR  Doc.  94-2906  Filed  2-8-94;  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nfieetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAH  FACILITtES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 

TIME  AND  DATE:  2:00  p.m.,  Februan'  24, 
1994. 

PLACE:  Public  Hearing  Room,  Suite  700, 
625  Indiana  Avenue,  N.VV.,  Washington, 
DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board's 
continuing  review  of  the  Department  of 
Energy's  development  of  policies, 
directives,  and  guidance  that  bear  upon 
the  protection  of  the  workforce  from  the 


radiological  and  chemical  hazards  at 
Department  of  Energy  defense  nuclear 
facilities. 

The  Department  of  Energy  will  take 
appropriate  measures  to  safeguard  any 
classified  or  controlled  nuclear 
information  it  presents  at  this  meeting. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Robert  M.  Andersen, 
General  Counsel,  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
DC  20004,  (202)  208-6387.  This  is  not 
a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  The  Board 
will  discuss  and  deliberate  upon  DOE's 
implementation  of  the  new  safety 
directive  (DOE  Order  5480.23,  "Safety 
Analysis  Reports")  that  requires  DOE  to 
preserve  and  strengthen  the  protection 
of  public  health  and  safety.  The  Board 
wrill  focus  on  the  supplementary 
guidance  DOE  has  been  developing  on 


the  treatment  of  worker  safety  in  nuclear 
facility  safety  analysis  reports.  The 
meeting  will  include  presentations  by 
DOE  and  possibly  the  Board's  Technical 
Staff  relating  to  protecting  workers  from 
hazards  of  the  Department  of  Energy's 
defense  nuclear  facilities. 

A  transcript  of  the  meeting  will  be 
made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  boards's 
Washington  office. 

The  Board  reserves  its  right  to  further 
schedule  and  otherv«se  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  as  provided  by  law. 

Dated:  February  7, 1994. 
Robert  M.  Andersen, 
Genera]  Counsel. 
[PR  Doc.  94-3177  Filed  2-7-94;  2:41  pmj 
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DEPARTMErn*  OF  HEALTH  AND 
HUMIAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  356 

[Docket  No.  81 N-033A] 
RIN  0905-AA06 

Oral  Health  Care  Drug  Products  for 
Over-the-Counter  Human  Use; 
Tentative  Final  Monograph  for  Oral 
Antiseptic  Drug  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of 
a  tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  oral  antiseptic  drug 
products  (drug  products  used  to  help 
decrease  the  chance  of  infection  in 
wounds  in  the  mouth)  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  notice 
of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Oral  Cavity  Drug 
Products  and  public  comments  on  an 
advance  notice  of  proposed  rulemaking 
that  was  based  on  those 
recommendations.  This  proposal  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
August  8, 1994.  Because  new  testing 
procedures  for  OTC  oral  antiseptic  drug 
products  are  included  in  this  tentative 
final  monograph,  the  agency  is  allowing 
a  period  of  180  days  for  comments  and 
objections  instead  of  the  normal  60 
days.  New  data  by  February  9,  1995. 
Comments  on  the  new  data  by  April  10, 
1995.  Written  comments  on  the  agency's 
economic  impact  determination  by 
August  8, 1994. 

ADDRESSES:  Written  comments, 
objections,  new  data,  or  requests  for  oral 
hearing  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  25, 1982  (47  FR 


22760),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  oral 
health  care  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Oral  Cavity  Drug 
Products  (Oral  Cavity  Panel),  which  was 
the  advisory  review  panel  responsible 
for  evaluating  data  on  the  active 
ingredients  in  this  drug  class.  Interested 
persons  were  invited  to  submit 
comments  by  August  23,  1982.  Reply 
comments  in  response  to  comments 
filed  in  the  initial  comment  period 
could  be  submitted  by  September  22, 
1982.  In  the  Federal  Register  of  July  30, 
1982  (47  FR  32953),  in  response  to  a 
request  for  an  extension  of  time,  the 
comment  period  and  reply  comment 
period  for  OTC  oral  health  care  drug 
products  were  extended  to  November 
22, 1982  and  December  22.  1982, 
respectively. 

In  the  Federal  Register  of  December 
28.  1982  (47  FR  57739).  the  reply 
comment  period  was  extended  to 
January  21,  1983. 

In  accordance  with  §  330.10(a)(10), 
the  data  and  information  considered  by 
the  Panel  were  put  on  public  display  in 
the  Dockets  Management  Branch 
(address  above),  after  deletion  of  a  small 
amount  of  trade  secret  information. 

In  response  to  the  advance  notice  of 
proposed  rulemaking.  1 1  drug 
manufacturers,  3  professional 
organizations,  4  health  professionals, 
and  1  individual  consumer  submitted 
comments.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Brapcntaddress 
above).  t 

FDA  is  issuing  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  in  several  segments.  This 
document  is  the  third  segment  to  be 
published,  and  it  contains  the  agency's 
responses  to  comments  on  OTC  oral 
antiseptic  drug  products  and  to 
comments  on  the  drug  or  cosmetic 
status  of  certain  oral  antiseptic 
ingredients  and  claims.  The  first 
segment  of  the  tentative  final 
monograph  covering  OTC  oral  health 
care  anesthetic/analgesic,  astringent, 
debriding  agent/oral  wound  cleanser, 
and  demulcent  drug  products  was 
published  in  the  Federal  Register  of 
January  27.  1988  (53  FR  2436).  The 
second  segment,  an  amendment  to  the 
tentative  final  monograph  to  include 
OTC  relief  of  oral  discomfort  drug 
products,  was  published  in  the  Federal 
Register  of  September  24. 1991  (56  FR 
48302).  Another  part  of  the  OTC  oral 
health  care  drug  products  rulemaking 
'involves  antiplaque  and  antiplaque- 
related  products.  The  agency  published 


a  call-for-data  for  OTC  antiplaque 
ingredients  in  the  Federal  Register  of 
September  19, 1990  (55  FR  38560).  The 
data  received  in  response  to  that  call- 
for-data  are  currently  being  evaluated  by 
the  Dental  Products  Panel.  The  Panel's 
recommendations  to  the  agency, 
regarding  the  safety  and  effectiveness  of 
antiplaque  and  antiplaque-related  drug 
products  will  be  published  in  an 
advance  notice  of  proposed  rulemaking 
in  a  future  issue  of  the  Federal  Register. 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  May  25, 1982  (47 
FR  22760),  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR 
330.10).  Similarly,  the  present 
document  is  designated  as  a  "tentative 
final  monograph."  In  this  tentative  final 
monograph  (proposed  rule)  to  amend 
part  356  (21  CFR  part  356)  (proposed  in 
the  Federal  Register  of  January  27. 
1988.  53  FR  2436),  FDA  states  for  the 
first  time  its  position  on  the 
establishment  of  a  monograph  for  OTC 
oral  antiseptic  drug  products.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of 
a  final  monograph,  which  will  be  a  final 
rule  establishing  a  monograph  for  OTC 
oral  health  care  drug  products  and  will 
include  oral  antiseptic  drug  products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Oral  Cavity 
Panel's  conclusions  and 
recommendations  on  OTC  oral 
antiseptic  drug  products,  as  modified  on 
the  basis  of  the  comments  received  and 
the  agency's  independent  evaluation  of 
that  report.  Modifications  have  been 
made  for  clarity  and  regulatory  accuracy 
and  to  reflect  new  information.  Such 
new  information  has  been  placed  on  file 
in  the  Dockets  Management  Branch 
(address  above).  These  modifications  are 
reflected  in  the  following  summary  of 
the  comments  and  FDA's  responses  to 
them. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  HI  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA 
does  not  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  jiot  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
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at  the  final  monograph  stage.  In  place  of 
Category  I.  the  term  "monograph 
conditions"  is  used;  in  place  of 
Categories  II  or  IE.  the  term 
"nonmonograph  conditions"  is  used. 
This  document  retains  the  concepts  of 
Categories  I,  II,  and  III  at  the  tentative 
final  monograph  stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions) 
will  be  effective  12  months  after  the 
date  of  pubUcation  of  the  final 
monograph  in  the  Federal  Register.  On 
or  after  that  date,  no  OTC  drug  product 
that  is  subject  to  the  monograph  and 
that  contains  a  nonmonograph 
condition,  i.e.,  a  condition  that  would 
cause  the  drug  to  be  not  generally 
recognized  as  safe  and  effective  or  to  be 
misbranded,  may  be  initially  introduced 
or  initially  dehvered  for  introduction 
into  interstate  commerce  unless  it  is  the 
subject  of  an  approved  application. 
Further,  any  OTC  drag  product  subject 
to  this  monograph  that  is  repackaged  or 
relabeled  after  the  effective  date  of  the 
monograph  must  be  in  compliance  with 
the  monograph  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  oral  health  care 
drug  products  (47  FR  22760),  the  agency 
suggested  that  the  conditions  included 
in  the  monograph  (Categorj'  I)  be 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register  and  that  the 
conditions  excluded  from  the 
monograph  (Category  II)  be  eliminated 
from  OTC  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph,  regardless  of 
whether  further  testing  was  undertaken 
to  justify  their  future  use.  Experience 
has  shown  that  relabeling  of  products 
covered  by  the  monograph  is  necessary 
in  order  for  manufacturers  to  comply 
vn\h  the  monograph.  New  labels 
containing  the  monograph  labeling  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
it  is  impractical  to  expect  new  labeling 
to  be  in  effect  6  months  after  the  date 
of  publication  of  the  final  monograph. 
Experience  has  shown  also  that  if  the 
deadline  for  relabeling  is  too  short,  the 
agency  is  burdened  with  extension 
requests  and  related  paperwork. 


In  addition,  some  products  will  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stabiUty 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result 
in  economic  loss,  but  also  interfere  with 
consumers'  access  to  these  products. 
Therefore,  the  agency  is  proposing  that 
the  final  monograph  be  effective  12 
months  after  the  date  of  its  publication 
in  the  Federal  Register.  The  agency 
believes  that  within  12  months  after  the 
date  of  publi.  ation  most  manufacturers 
can  order  new  labeling  and  reformulate 
their  products  and  have  them  in 
compliance  in  the  marketplace. 

If  the  agency  determines  that  any 
labeling  for  a  condition  included  in  the 
final  monograph  should  be 
implemented  sooner  than  the  12-month 
effective  date,  a  shorter  deadline  may  be 
established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

In  the  event  that  new  data  submitted 
to  the  agency  during  the  allotted  12- 
month  comment  and  new  data  period 
are  not  sufficient  to  establish 
"monograph  conditions"  for  OTC  oral 
antiseptic  drug  products,  the  final  rule 
will  declare  these  products  to  be  new 
drugs  under  section  201  (p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)),  for  which 
new  drug  applications  approved  imder 
section  505  of  the  act  (21  U.S.C.  355) 
and  21  CFR  part  314  are  required  for 
marketing.  TTiat  rule  would  also  declare 
that  in  the  absence  of  an  approved  new 
drug  application,  these  products  would 
be  misbranded  under  section  502  of  the 
act  (21  U.S.C.  352).  The  rule  will  then 
be  incorporated  into  21  CFR  part  310, 
subpart  E — Requirements  for  Specific 
New  Drugs  or  Devices,  instead  of  into  an 
OTC  drug  monograph  in  part  356. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  pubfished  in  the 
Federal  Registers  of  January  30, 1973 
(38  FR  2781)  (dental  drug  products)  and 
July  20.  1973  (38  FR  19444)  (oral  health 
care  drug  products)  or  to  additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 


the  advance  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above). 

I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

A.  General  Comments  on  Oral 
Antiseptic  Ingredients 

1 .  Several  comments  objected  to  the 
recommendation  of  the  majority  of  the 
Oral  Cavity  Panel  that  only  one  Category 
III  indication  is  appropriate  for  oral 
antiseptics,  i.e..  for  the  treatment  of  sore 
mouth  and  sore  throat.  One  comment 
contended  that  antiseptic  mouthwashes 
are  not  intended  to  be  used  primarily  in 
the  treatment  of  sore  mouth  and  sore 
throat.  Two  comments  maintained  that 
the  Oral  Cavity  Panel's 
recommendations  that  antiseptic 
mouthwashes  be  used  solely  for  this 
indication  is  inconsistent  with  the 
commonly  accepted  purpose  of  these 
products.  Another  comment  stated  that 
the  use  of  oral  antiseptics  solely  for  the 
treatment  of  sore  mouth  or  sore  throat, 
as  the  Panel  recommended,  would 
result  in  a  disservice  to  consumers  by 
depriving  them  of  safe,  famiUar 
products  upon  which  they  depend.  A 
number  of  comments  discussed  the  use 
of  oral  antiseptic  ingredients  to  reduce 
dental  plaque,  gingivitis,  or  both. 

The  agency  notes  that  the  Oral  Cavity 
Panel  used  the  term  "antimicrobial 
agent"  to  describe  an  ingredient  that 
kills  microorganisms  or  prevents  or 
inhibits  their  growth  and  reproduction. 
In  this  tentative  final  monograph,  in 
order  to  be  consistent  with  terminology 
proposed  in  the  tentative  final 
monograph  for  OTC  first  aid  antiseptic 
drug  products  in  the  Federal  Register  of 
July  22,  1991  (56  FR  33644).  the  agency 
is  proposing  to  replace  the  Panel's  term 
"antimicrobial"  with  the  term 
"antiseptic." 

The  Oral  Cavity  Panel  only  reviewed 
antiseptic  ingredients  for  sore  mouth 
and  sore  throat  claims  and  did  not 
specifically  evaluate  the  effectiveness  of 
oral  antiseptics  to  inhibit  plaque 
formation.  Although  data  on  plaque 
reduction  as  a  measure  of  the 
effectiveness  of  OTC  oral  antiseptics 
were  presented  to  that  Panel,  it  did  not 
accept  such  data  because  it  believed  that 
"the  rationahty  of  plaque  reduction  as  a 
criterion  of  effectiveness  of 
antimicrobial  agents  for  use  in  the 
mouth  and  throat  is  highly  debatable, 
and  evidence  of  the  validity  of  the 
method  is  scant"  (47  FR  22760  at  22840 
to  22842).  The  Panel  was  not  charged 
with  reviewing  drug  products  used  to 
treat  dental  or  periodontal  diseases,  and 
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it  did  not  address  ingredients  with 
antiplaque  claims. 

Because  no  advisory  review  panel 
reviewed  the  safety  and  effectiveness 
data  on  particular  ingredients,  including 
oral  antiseptics,  for  antiplaque  or 
gingivitis  indications,  the  agency 
announced  a  call-for-data  for 
ingredients  contained  in  products 
bearing  antiplaque  and  antiplaque- 
related  claims  in  the  Federal  Register  of 
September  19, 1990  (55  FR  38560).  A 
substantial  amount  of  information  has 
been  submitted  to  the  agency  pursuant 
to  that  call-for-data.  The  safety  and 
effectiveness  data  submitted  to  the 
agency  for  various  antiplaque  and 
antipUque-related  ingredients  are 
currently  being  evaluated  by  the  IDental 
Products  Panel.  That  Panel  will  advise 
the  Commissioner  of  Food  and  Drugs  on 
the  promulgation  of  a  monograph 
estabhshing  conditions  under  which 
oral  antiseptic  drugs  for  antiplaque  and 
antiplaque-related  use  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

In  the  call-for-data,  the  agency  stated 
that,  in  order  to  be  eligible  for  review 
under  the  OTC  drug  review  procedures, 
an  ingredient  must  have  been  marketed 
in  a  product  with  the  relevant 
indication  to  a  material  extent  and  for 
a  material  lime  (21  U.S.C  321(p)(2)). 
The  agency  specifically  requested 
information  demonstrating  such 
marketing.  The  marketing  data 
submitted  to  the  agency  by  various 
manufacturers  includes  data  on 
ingredients  marketed  in  the  United 
States,  as  well  as  data  on  ingredients 
that  have  only  been  marketed  in  other 
countries.  Agency  policy  cxirrently 
requires  ingredients  to  have  been 
marketed  in  the  United  States  as  of  a 
certain  date  (December  4,  1975)  to  be 
eligible  for  consideration  in  the  OTC 
drug  review.  Because  of  the  passage  of 
time,  some  anbplaque  Ingredients  have 
entered  the  marketplace  since  1975  and 
have  been  marketed  for  a  number  of 
years.  The  agency  is  reevaluating  its 
policy  for  eligibility  in  the  OTC  drug 
review  in  relation  to  the  statutory 
language  "used  to  a  material  extent  and 
for  a  material  time"  within  the  meaning 
of  21  U.S.C.  321(p)(2).  The  agency  is 
also  reevaluating  its  longstanding  j>olicy 
that  foreign  marketing  alone  is  not  an 
adequate  basis  for  an  ingredient  to  be 
considered  in  the  OTC  drug  review.  The 
agency's  conclusions  on  these  matters 
will  affect  many  other  therapeutic 
categories  of  drugs  in  addition  to 
antiplaque  products.  For  example,  the 
agency  is  currently  reviewing  petitions 
to  include  sunscreens  and 
phytomedicines  marketed  only  in 
Europe  in  the  OTC  drug  review.  The 


ultimate  review  status  of  some  of  the 
antiplaque  ingredient(s)  is  dependent  on 
the  resolution  of  this  broader  policy, 
which  will  be  discussed  in  a  future 
issue  of  the  Federal  Register. 

The  agency  agrees  with  the  comments 
that  more  than  one  indication  may  be 
appropriate  for  oral  antiseptics. 
Although  the  Oral  Cavity  Panel's 
recommended  indication  for  temporary 
rehef  of  sore  throat  and  sore  mouth 
remains  in  Category  III  in  this  tentative 
final  monograph,  the  agency  is 
proposing  a  Category  1  indication  for 
oral  antiseptics  used  to  help  In  the 
prevention  of  infection  in  minor  sore 
mouth  conditions.  The  agency  is  also 
requesting  additional  data  to  support 
the  Panel's  recommended  Category  III 
indication.  (For  a  further  discussion 
regarding  the  indications  for  OTC  oral 
antiseptic  drug  products,  see  section 
I.K.,  comment  22.) 

2.  Two  comments  maintained  that  the 
safety  of  oral  antiseptics  is  well 
established.  One  of  the  comments  noted 
that  the  Oral  Cavity  Panel  had  initially 
placed  oral  antiseptic  active  ingredients 
in  Category  I  for  safety,  but  after 
questions  were  raised  about  the 
carcinogenic,  teratogenic,  and 
mutagenic  potential  of  these 
ingredients,  the  Panel  placed  them  in 
Category  III.  Maintaining  that  the 
chemical  nature  and  the  extensive 
scientific  history  of  oral  antiseptics  do 
not  lead  to  the  conclusion  that  these 
materials  are  carcinogenic,  teratogenic, 
or  mutagenic,  the  comment  noted  that 
the  review  of  quaternary  ammonia 
compounds  written  for  the  Panel  by  one 
of  its  members  concludes  that 
quaternary  ammonia  comp>ounds  are 
safe  for  use  in  the  oral  cavity.  The 
comment  also  quoted  the  following  from 
the  tentative  final  monograph  for  OTC 
topical  antimicrobial  drug  products 
published  in  the  Federal  Register  of 
January  6. 1978  (43  FR  1210  at  1238  and 
1239): 

The  Commissioner  disagrees  with  the 
Panel  that  carcinogenicity,  mutagenicity,  or 
teratogenicity  studies  must  be  completed. 
The  Commissioner  concludes  that,  in  the 
absence  of  any  data  suggesting  that  *  *  *  has 
any  carcinogenic,  mutagenic,  or  teratogenic 
potential,  testing  for  these  properties  should 
not  be  required. 

The  comment  contended  that  "the 
parallel  with  oral  antiseptics  is  striking 
and  conclusive." 

Both  comments  disagreed  with  the 
Panel  that  long-term  use  of  oral 
antiseptics  could  cause  harmful  shifts  of 
the  oral  flora,  arguing  that  no  such 
effects  have  been  reported  for  this  class 
of  products  and  the  available  evidence 
suggests  that  their  occurrence  is 
imlikely.  As  an  example,  one  comment 


stated  that  fungal  overgrowth  leading  to 
thrush  (candidiasis  or  moniliasis)  that  is 
commonly  associated  with  the 
administration  of  broad  spectrum 
antibiotics  is  one  type  of  floral  shift  that 
could  be  troublesome.  However,  the 
comment  asserted  that  there  is  no  basis 
for  supposing  that  frequent  or  even 
abusive  use  of  OTC  antiseptic 
mouthwashes  could  lead  to  thrush 
because  part  of  the  testing  procedure  for 
active  antiseptic  ingredients  has  been  an 
in  vitro  test  showng  effectiveness 
against  the  fungus  Candida  albicans, 
which  is  the  organism  principally 
responsible  for  thrush. 

Regarding  the  Oral  Cavity  Panel's 
suggestion  that  antiseptic  mouthwashes 
could  selectively  eliminate  "beneficial" 
organisms  from  the  mouth,  opening  the 
way  to  the  adverse  effects  of  pathogenic 
flora,  the  comment  asserted  that  in  "all 
the  literature  of  the  microbial  etiology  of 
oral  disease  there  are  no  reports  stating 
or  implying  such  an  adverse  shift  of  oral 
flora."  in  supp>ort  of  this  statement,  the 
comment  cited  reviews  by  Socransky 
(Ref.  1)  and  Loesche  (Ref.  2).  The 
comment  also  cited  a  report  by  Volpe  et 
al.  (Ref.  3)  that  no  harmful  floral  shift 
resulted  when  mouthwashes  containing 
cetylpyridinium  chloride, 
benzethonium  chloride,  or 
hoxachlorophene  were  used. 

The  comment  stated  that  members  of 
the  Nonprescription  Drug 
Manufacturers  Association  (NDMA) 
Task  Group  (formerly  known  as  The 
Proprietary  Association  Task  Group) 
estimate  that,  over  a  period  of  10  years, 
its  companies  have  conducted  studies  of 
antiseptic  mouthwashes  involving  over 
5,000  subjects  for  intervals  ranging  from 
1  week  to  1  year.  Professional 
supervision  and  examination  have 
demonstrated  no  instances  of  adverse 
effects  resulting  from  floral  shifts.  The 
comment  asserted  that  this  is  conclusive 
evidence  of  the  safety  of  oral  antiseptics. 

The  comment  noted  that  another 
example  of  an  occasional  and 
undesirable  effect  of  the  prolonged  use 
of  antibiotics  is  lingua  nigra  or  black 
hairy  tongue.  Maintaining  that  this 
condition  is  associated  with  Candida 
ai;d  with  members  of  the  related  genera, 
Actinomyces,  Nocardia,  and 
Streptomyces,  the  comment  asserted 
that  because  in  vitro  testing  of  oral 
antiseptics  by  the  NDMA  Task  Group 
included  proof  of  effectiveness  against 
Actinomyces  as  well  as  Candida,  there 
is  no  reason  to  believe  that  black  hairy 
tongue  would  result  from  any  use  of  oral 
antiseptics. 

The  Oral  Cavity  Panel  evaluated  the 
adverse  effects  of  antiseptic  ingredients 
contained  in  oral  health  care  drug 
products  from  the  following  two 
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standpoints:  (1)  Short-term  use  to  treat 
sore  mouth  and  sore  throat  and  (2)  long- 
term  use  for  cleansing,  elimination  of 
mouth  odors,  and  other  purposes  where 
no  symptoms  of  a  disease  exist  (47  FR 
22760  at  22848).  The  Panel  did  not 
consider  OTC  oral  health  care  drug 
products  appropriate  for  prophylactic 
use  to  prevent  the  development  of 
symptoms  or  disease  states  of  the  mouth 
and  throat  (47  FR  22778).  It  concluded 
that  antiseptic  ingredients  should  be 
used  for  oral  health  care  only  when 
specific  symptoms  (e.g  ,  sore  throat  or 
sore  mouth)  are  present  to  justify  the 
need  for  a  specific  product  whose 
effectiveness  has  been  established  (47 
FR  22834). 

Although  the  Oral  Cavity  Panel 
placed  no  oral  antiseptics  in  Category  I, 
it  placed  25  antiseptic  ingredients  in 
Category  III  for  effectiveness. 
Additionally,  the  Panel  determined  that 
16  of  those  25  ingredients  are  safe  for 
short-term  use  in  the  oral  cavity.  It  did 
not  determine  that  any  antiseptic 
ingredients  are  safe  (i.e.,  Category  I)  for 
long-term  use  in  the  oral  cavity. 
Ingredients  considered  by  the  Panel  to 
be  safe  for  short-term  use  as  OTC 
antiseptics  in  the  oral  cavity  (i.e., 
Category  III  for  effectiveness  and 
Category  I  for  safety)  include  phenol, 
carbamide  peroxide  in  anhydrous 
glycerin,  ethyl  alcohol,  and  hydrogen 
peroxide.  Ingredients  placed  in  Category 
in  for  safety  and  effectiveness  by  the 
Panel  include  cetylpyridinium  chloride, 
domiphen  bromide,  and  povidone- 
iodine.  The  Panel  also  recommended 
labeling  for  oral  antiseptics  in  OTC  oral 
health  care  drug  products  that  includes 
a  warning  restricting  use  to  not  more 
than  2  days  (47  FR  22850). 

The  Panel  did  not  clearly  distinguish 
between  the  use  of  oral  antiseptic 
ingredients  in  mouthwashes  (long-term) 
and  oral  first  aid  products  (short-term). 
The  agency  believes  that  many  of  these 
ingredients  were  placed  in  Category  III 
for  safety  by  the  Panel  because  the 
ingredients  are  used  in  mouthwashes 
that  are  recommended  by  manufacturers 
for  long-term  use  on  a  daily  basis.  (For- 
a  discussion  of  the  time  limits  for  use 
of  oral  antiseptics,  see  section  I.K., 
comment  25.)  The  agency  believes  that 
the  Panel's  concerns  are  not  necessarily 
relevant  to  the  short-term  use  of  these 
ingredients  (i.e..  up  to  7  days).  For 
example,  the  Panel  stated  that 
"extensive  clinical  observations  also 
indicate  that  PVP-I  (povidone-lodine)  is 
generally  nonirritating  and 
nonsensitizing  when  applied  to  the  skin 
and  mucous  membranes"  (47  FR  22760 
at  22884)  and  that  dequalinium  chloride 
has  a  low  degree  of  toxicity  similar  to 
other  quaternary  ammonia  compounds 


(quats)  (47  FR  22760  at  22867). 
Nevertheless,  the  Panel  placed 
povidone-iodine  and  dequalinium 
chloride  in  Category  m  for  safety.  The 
Panel  recognized  the  safety  of  the 
commercially  available  concentrations 
of  domiphen  bromide,  but  stated  that 
because  controlled  studies  had  not  been 
done  on  the  effects  of  domiphen 
bromide  when  used  on  a  long-term 
basis,  its  safety  could  not  be  assumed 
(47  FR  22868  and  22869). 

Accordingly,  the  agency  concludes 
that  the  assessment  of  short-term  safety 
of  oral  antiseptics  should  be  determined 
on  an  indi\idual  basis  based  upon 
customary  use  (see  section  I.E., 
comment  8;  section  I.G.,  comment  12; 
and  section  I.I.,  comment  15).  The 
agency  Invites  comment  on  the  safety  of 
specific  ingredients  for  use  on  a  short- 
term  basis. 

When  OTC  oral  antiseptics  are 
indicated  for  short-term  use  and  there  Is 
an  absence  of  data  suggesting  that  the 
ingredients  evaluated  by  the  Oral  Cavity 
Panel  have  any  carcinogenic,  mutagenic, 
or  teratogenic  activities,  the  agency 
agrees  with  the  Panel  that  the  sponsor 
of  a  product  should  not  be  expected  to 
conduct  studies  to  obtain  data  on  their 
tumorigenicity,  mutagenicity,  or 
teratogenicity.  Such  studies  are  often 
conducted  by  the  National  Cancer 
Institute  and  other  agencies  when 
necessary.  The  agency  notes  that 
benzethonium  chloride  is  currently 
being  evaluated  for  carcinogenic 
potential  in  the  National  Toxicology 
Program  (NTP).  (See  section  I.C. 
comment  5.) 

The  safety  of  long-term  daily  usage  of 
OTC  oral  antiseptic  ingredients  in  the 
oral  cavity  will  be  evaluated  by  the 
Dental  Products  Panel  as  part  of  its 
safety  and  effectiveness  review  of  OTC 
antiplaque  ingredients  and  will  be 
discussed  in  a  subsequent  segment  of 
the  rulemaking  for  OTC  oral  health  care 
drug  products,  to  be  published  in  a 
future  issue  of  the  Federal  Register.  (See 
section  I. A.,  comment  1.) 
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3.  Several  comments  and  two  reply 
comments  disagreed  with  the  Oral 
Cavity  Panel's  recommendation  that 
OTC  oral  health  care  drug  products 


containing  pharmacologically  active 
concentrations  of  antimicrobial 
ingredients  should  not  be  used  to 
achieve  a  cosmetic  effect,  such  as  a 
reduction  of  mouth  odor  (47  FR  22760 
at  22844).  The  comments  contended 
that  the  use  of  ingredients  in  cosmetic 
mouthwash  products  is  outside  the 
scope  of  the  OTC  drug  review 
procedure,  which  is  limited  to  drug 
actions  and  drug  claims.  Arguing  that 
the  Panel's  recommendation  advocates 
the  position  that  the  regulatory 
classification  of  a  product  is  dependent 
solely  on  the  ingredient  it  contains,  the 
comments  maintained  that  it  is  a  well- 
established  regulatory  policy  that  the 
intended  use  of  a  product  determines 
whether  it  is  regulated  as  a  drug  or  as 
a  cosmetic  and  that  the  intended  use  is 
determined  by  the  manufacturer's 
representations  and  labeling  claims.  The 
comments  stated  that  claims  for  the 
reduction  or  suppression  of  mouth  odor 
and  for  oral  cavity  cleansing  or 
refreshing  are  cosmetic  claims.  To 
support  their  contentions,  many  of  the 
comments  cited  the  definitions  of 
"drug"  and  "cosmetic"  in  sections 
201(g)  and  201(i)  of  the  act  (21  U.S.C. 
321(g)  and  321(i)),  the  legislative  history 
of  the  act,  and  prior  case  law.  Some 
comments  also  quoted  the  following 
statement  delivered  to  the  Oral  Cavity 
Panel  in  1974  by  the  then  FDA  chief 
counsel: 

Generally,  a  product  label  will  be  the 
determining  factor  as  to  how  a  product  will 
be  classified,  i.e..  a  drug  or  cosmetic.  The 
overall  safety  of  a  product  will  also  be  a 
major  factOT  in  such  classification.  For 
example:  The  claim  "kills  germs  that  cause 
odor,"  would  be  considered  a  cosmetic 
claim:  the  claim  "kills  germs  that  cause 
disease"  would  be  considered  a  drug  claim 
*  *  *.  (Ref  1) 

Several  comments  stated  that  the 
agency  has  a  long-standing  policy  that 
cosmetics  containing  antimicrobial 
ingredients  or  other  pharmacologic 
agents  are  not  drugs  unless  drug  claims 
are  made  for  them.  Some  of  the 
comments  pointed  out  that  FDA's  policy 
concerning  drug  versus  cosmetic  status 
has  been  stated  in  many  docimients. 
including  the  procedural  regulations 
governing  the  OTC  drug  review  (37  FK 
9464  to  9475)  and  official  trade 
correspondence,  and  that  the  policy  was 
restated  in  the  tentative  final 
monograph  for  OTC  antiperspirant  drug 
products,  published  in  the  Federal 
Register  of  August  20.  1982  (47  FR 
36492),  and  in  the  report  of  the 
Advisor}'  Review  Panel  on  OTC 
Contraceptives  and  Other  Vaginal  Drug 
Products  (Vaginal  Panel),  published  in 
the  Federal  Register  of  October  13.  1983 
(48  FR  46694).  Many  comments  pointed 
out  that  in  both  the  OTC  antiperspirant 
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drug  products  rulemaking  and  the  OTC 
topical  antimicrobial  drug  products 
rulemaking,  the  FDA  agreed  that  a 
product  that  contains  antimicrobial 
ingredients  to  reduce  microbial  flora 
solely  for  the  purpose  of  cleansing  or 
reducing  odor  is  a  cosmetic  and  not  a 
drug  and  that  such  cosmetic  uses  are 
outside  the  scope  of  OTC  drug 
monographs.  Concluding  that  the  Oral 
Cavity  Panel's  recommendations  are 
without  legal  foundation  and  are 
contrary  to  the  provisions  of  the  act  and 
the  legal  precedents  established  for 
more  than  40  years,  the  comments 
requested  that  FDA  reject  the  Panel's 
recommendations  and  adhere  to  the 
traditional  drug/cosmetic  distinctions. 

One  comment  stated  that  the  Oral 
Cavity  Panel  appeared  to  base  its 
proposal  to  delete  all  cosmetic 
indications  for  antimicrobial 
mouthwash  products  on  the  finding  that 
topical  antimicrobials  as  a  class  are 
unsafe  and  ineffective.  Asserting  that 
action  to  be  contrary  to  the  substantial 
scientific  evidence  presented  to  that 
Panel  and  to  the  Advisory  Review 
Panels  on  OTC  Topical  Antinaicrobial 
Drug  Products  (the  Antimicrobial  I  and 
n  Paneb).  the  comment  stated  that 
antimicrobial  ingredients,  used 
appropriately,  are  no  less  safe  than  other 
ingredients  commonly  used  as 
cosmetics.  A  reply  comment  added  that 
there  are  extensive  scientific  data 
demonstrating  the  effectiveness  of  an 
antimicrobial  mouthwash  in 
suppressing  mouth  odor. 

Another  reply  comment  agreed  with 
the  Panel  that  cosmetic  claims  are  not 
acceptable  as  "indications"  for  the  OTC 
oral  health  care  drug  products 
rulemaking  insofar  as  cosmetic  claims 
are  not  drug  indications.  However,  the 
reply  comment  stated  that  this  should 
not  preclude  truthful  and 
nonmisleading  information  about  the 
cosmetic  usefulness  in  the  product's 
labeling  and  mentioned  antidandruff 
shampoos  and  anticaries  toothpastes  as 
two  examples  of  OTC  products  with 
both  drug  and  cosmetic  claims.  Tke 
reply  comment  argued  that  dual  claims 
should  be  permitted  for  an  OTC  oral 
health  care  drug  product,  e.g.,  that  it 
refreshes  or  deodorizes  the  mouth  (a 
cosmetic  claim)  and  aids  in  the 
temporary  relief  of  discomfort  due  to 
occasional  sore  throat  or  sore  mouth  (a 
drug  claim),  just  as  sim±  dual  claims  are 
permitted  for  antidandruff  shampoos, 
which  are  represented  to  clean  hair  (a 
cosmetic  claim)  and  to  prevent  dandruff 
(a  drug  claim),  and  for  anticaries 
toothpastes,  which  are  represented  to 
clean  teeth  and  to  prevent  tooth  decay. 

The  comments  requested  that  the 
agency  recognize  the  following  phrases 


as  cosmetic  claims  for  OTC  oral  health 
care  products  and,  therefore,  consider 
them  as  outside  the  scope  of  the  OTC 
drug  review:  "Kills  germs  that  cause  bad 
breath."  "mouth  refreshment,"  "clean 
feeling."  "control  of  mouth  odor," 
"control  of  bad  breath,"  "an  aid  to  the 
daily  care  of  the  mouth,"  and  "causing 
the  mouth  to  feel  clean."  Two 
comments  argued  that  terms  such  as 
"antimicrobial,"  "antiseptic,"  "kills 
germs,"  "kills  germs  by  millions  on 
contact,"  "antibacterial,"  and  other 
synonymous  phrases  can  be  properly 
used  to  describe  cosmetic  functions,  i.e., 
cleansing  or  refreshing  and  deodorizing, 
without  creating  drug  connotations.  The 
comments  stated  that  when  used  in 
connection  with  oral  hygiene  and 
deodorizing  representations,  such 
claims  are  cosmetic  claims  because  the 
context  in  which  they  appear  connotes 
cosmetic  purposes  only.  These 
comments  concluded  that 
mouthwashes,  rinses,  and  gargles 
labeled  solely  with  traditional  cosmetic 
claims  for  cleansing,  refreshing,  or 
deodorizing  the  mouth  or  breath  are 
subject  to  regulation  only  as  cosmetics 
and  not  as  drugs. 

The  Oral  Cavity  Panel  stated  that 
claims  for  the  suppression  of  mouth 
odor  in  the  labeling  of  OTC  antiseptic 
health  care  products  are  drug  claims 
because  they  are  linked  to  a  drug  action, 
i.e.,  antimicrobial  activity  (47  FR  22760 
at  22844).  Concluding  that  such  claims 
"*  •  •  indicate  that  a  product  is  used 
for  cosmetic  purposes  but  imply  that  the 
product  exerts  a  therapeutic  effect"  (47 
FR  22857),  the  Panel  classified  claims 
for  the  suppression  of  mouth  odor  as 
well  as  claims  for  the  cleansing  or 
freshening  of  the  mouth  in  Category  11. 

The  act  provides  the  statutory 
definitions  that  differentiate  a  orug  from 
a  cosmetic.  A  "drug"  is  defined  as  an 
article  "intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease"  or  "intended  to 
a^ect  the  structiire  or  any  function  of 
the  body  •  *  •,"  (21  U.S.C.  321(g)(1)(B) 
and  321(g)(1)(C)).  A  "cosmetic,"  on  the 
other  hand,  is  defined  as  an  article 
intended  to  be  "*  *  *  applied  to  the 
human  body  or  any  part  thereof  for 
cleansing,  beautifying,  promoting 
attractiveness,  or  altering  the 
appearance  '  •  *"  (21  U.S.C  321(i)(l)). 
The  agency  agrees  with  the  comments 
that  the  intended  use  of  a  product  is  the 
primary  determining  factor  as  to 
whether  it  is  a  drug,  a  cosmetic,  or  both. 
This  intended  use  may  be  inferred  trom 
the  product's  labeling,  promotional 
material,  advertising,  and  any  other 
relevant  faclor.  (See,  e.g..  National 
Nutritional  Foods  Ass'n  v.  Mathews,  557 
F.2d  325,  334  (2d  Cir.  1977).) 


In  determining  whether  a  product  is 
a  drug  or  a  cosmetic,  the  intended  use 
may  be  established  from  the  type  and 
amount  of  ingredient(s)  present,  as  well 
as  tbe  product's  labeling.  For  example, 
in  some  instances,  the  mere  presence  of 
certain  therapeutically  active 
ingredients  could  make  a  product  a  drug 
even  in  the  absence  of  drug  claims.  In 
these  cases,  the  intended  use  would  be 
implied  because  of  the  known  or 
recognized  drug  effects  of  the  ingredient 
(e.g.,  fluoride  in  a  dentifrice).  However, 
in  other  instances,  the  presence  of  an 
ingredient  (e.g..  an  antimicrobial),  in 
and  of  itself,  does  not  make  a  product 
a  drug  when  no  drug  claim  is  made. 

The  agency  does  not  agree  with  the 
Panel  that  claims  for  the  suppression  of 
mouth  odor  in  the  labeling  of  an  oral 
product  containing  an  antiseptic 
ingredient  necessarily  makes  that 
product  a  drug.  Oral  products  that 
contain  antiseptic  ingredients  are 
considered  "cosmetics,"  and  not 
"drugs."  if  only  deodorant  (or  other 
cosmetic)  claims  are  made  for  the 
products.  Tbe  agency  stated  in  the 
tentative  final  monograph  for  OTC  first 
aid  antiseptic  drug  products  (56  FR 
33644  at  33648)  that  the  mere  presence 
of  an  antimicrobial  ingredient  in  a 
product  labeled  for  deodorant  use,  witti 
the  ingredient  identified  only  in  the 
ingredient  tist  and  no  reference  to  its 
antimicrobial  properties  stated 
elsewhere  in  the  labeling,  would  not 
cause  the  product  to  be  considered  a 
drug.  Claims  such  as  "mouth 
refreshment."  "clean  feeling,"  "control 
of  mouth  odor,"  "control  of  bad  breath," 
and  "for  causing  the  mouth  to  feel 
clean"  are  considered  cosmetic  claims 
in  accordance  with  section  201  (i)  of  the 
act  and  are  not  included  in  this  tentative 
final  monograph. 

However,  any  broader  claims  that 
represent  or  suggest  a  therapeutic  use 
for  the  product  would  subject  it  to 
regulation  as  a  drug.  For  example,  the 
agency  considers  the  phrase  "an  aid  to 
daily  care  of  the  mouth"  to  be  a  drug 
claim  because  it  implies  that  the 
product  exerts  a  therapeutic  benefit.  The 
agency  also  considers  terms  such  as 
"antibacterial,"  "antimicrobial," 
"antiseptic,"  or  "kills  germs"  in  the 
labeling  of  oral  products  to  imply  that 
the  product  will  have  a  therapeutic 
effect.  The  agency  concludes  that  such 
statements  would  constitute  a  drug 
claim  for  the  product  because 
consiuners  would  perceive  the  intended 
effect  to  be  achieved  by  a  drug  action. 
Likewise,  any  of  the  cosmetic 
statements  mentioned  above  could 
become  part  of  a  drug  claim  if 
additional  statements  are  included.  For 
example,  cosmetic  claims  such  as 
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"control  of  mouth  odor"  and  "for 
causing  the  mouth  to  feel  clean"  become 
drug  claims  when  therapeutic  terms  are 
added  as  follows:  (1)  "antimicrobial  for 
control  of  mouth  odor,"  ot  (2)  "kills 
germs  to  help  the  mouth  feel  clean." 
Furthermore,  use  of  the  term  "active 
ingredient(s)"  in  the  labeling  of  these 
products  would  Imply  that  die  product 
possesses  a  drug-like  property  and,  thus, 
would  cause  the  product  to  be 
considered  a  drug. 

Products  marketed  only  as  cosmetics 
are  not  subject  to  this  rulemaking,  but 
are  subject  to  the  provisions  of  sections 

601  and  602  of  the  act  (21  U.S.C  361 
and  362)  relating  Jo  adulteration  and 
misbranding  of  cosmetics.  "Ehe  final 
ore  drug  monograph  for  these  products 
will  cover  only  the  drug  use  of  me 
active  ingredients  listed  therein.  The 
concentration  range,  limitations, 
warnings,  and  directions  established  for 
the  ingredients  in  the  monograph  may 
not  apply  to  the  use  of  the  same 
ingredients  in  products  intended  solely 
as  cosmetics.  However,  some  of  these 
factors  may  be  considered  by  the  agency 
in  determining  the  safety  of  an 
ingredient  for  cosmetic  uses.  Those 
products  intended  for  both  drug  and 
cosmetic  use  will  be  required  to 
conform  to  the  requirements  of  the  final 
monograph.  However,  such  products,  in 
addition  to  bearing  the  indications 
allowed  for  OTC  oral  health  care  drug 
products,  may  also  be  labeled  for 
cosmetic  uses,  such  as  deodorancy  or 
cleansing,  in  conformity  with  section 

602  of  the  act  and  the  provisions  of  21 
CFR  parts  701  and  740. 

In  accordance  with  the  revised 
labeling  requirements  for  OTC  drug 
products,  it  is  the  agency's  view  that 
cosmetic  claims  may  not  appear  within 
the  boxed  area  designated  "APPROVED 
USES."  As  discussed  in  the  final  rule  on 
the  agency's  "exclusivity  pohcy"  (51  FR 
16258  at  i6264  (paragraph  14)). 
cosmetic  terminology  is  not  reviewed 
and  approved  by  FDA  in  the  OTC  drug 
monographs  and  therefore  could  not  be 
placed  in  the  box.  Cosmetic  claims  may 
appear  elsewhere  in  the  labeling,  should 
manufacturers  choose  the  labeling 
alternative  provided  in  §  330.1(c)r2)(i)  or 
(c)(2)(iii)  for  labeling  drug/cosmetic 
products.  Although  the  agency  does  not 
specifically  prohioit  commingled  drug 
and  cosmetic  labeling  in  other  than  the 
indications  section,  such  claims  should 
be  appropriately  described  so  that 
consumers  will  more  readily  be  able  to 
differentiate  the  drug  aspects  from  the 
cosmetic  aspects  of  such  labeling.  If 
commingled  drug  and  cosmetic  labeling 
claims  are  confusing  or  misleading,  the 
product's  labeling  could  be  misleading 
within  the  meaning  of  the  act  and 


misbranded  under  sections  502(a)  and 
602(a)  of  the  act  (21  U.S.C  352(a)  and 
362(a)). 

Reference 

(1)  Summary  Minutes  of  the  Advisory 
Review  Panel  on  OTC  Oral  Health  Care  Drug 
Products,  June  13  and  14, 1974.  OTC  Vol. 
130PA2,  Dockets  Management  Branch. 

B.  Conunent  on  Akohol 

4.  One  comment  expressed  confusion 
regarding  the  Oral  Cavity  Panel's 
discussion  and  conclusions  on  ethyl 
alcohol  (47  FR  22760  at  22871  to 
22873).  As  an  example,  the  comment 
mentioned  that  the  Panel  considered 
ethyl  alcohol  to  be  safe  for  use  in  the 
oral  cavity  while  also  stating  that  "Ethyl 
alcohol  above  20  percent  is  considered 
to  be  an  irritant  •  •  •."  Pointing  out  that 
the  Panel  also  mentioned  70  percent 
alcohol  (47  FR  22873),  the  comment 
questioned  if  it  was  permissible  to  use 
70  percent  alcohol  as  a  solvent.  The 
comment  also  wondered  how  the  Panel 
determined  that  "The  quantity  [of 
alcohol)  absorbed  from  the  mouth  and 
throat  is  not  significant."  (47  FR  22872). 
The  comment  concluded  that,  because  it 
appears  that  the  Panel's  report  lacks 
sufficient  proof  of  safety  and 
effectiveness  of  alcohol  in 
concentrations  over  20  percent  and 
because  of  the  high  vulnerability  of 
elderly  p>eopIe  and  children  to  alcohol, 
oral  health  care  products  containing 
more  than  20  percent  alcohol  should  not 
be  permitted  to  stay  on  the  market. 

The  agency  reviewed  the  Oral  Cavity 
Panel's  discussion  regarding  ethyl 
alcohol  (alcohol)  as  an  active  ingredient 
in  OTC  oral  health  care  drug  products 
and  did  not  find  any  statement 
concerning  alcohol  above  20  percent 
being  considered  an  Irritant  However, 
in  a  report  on  OTC  agents  for  the  relief 
of  oral  discomfort  published 
concurrently  with  the  Oral  Cavity 
Panel's  report  in  the  Federal  Register  of 
May  25, 1982  (47  FR  22712),  die  Dental 
Panel  stated  that  alcohol  above  20 
percent  is  an  irritant  to  the  dental  pulp 
and.  therefore,  concentrations  above  20 
percent  should  not  be  used  in  agents  for 
the  relief  of  toothache  in  an  open  tooth 
cavity  (47  FR  22712  at  22726). 

The  Oral  Cavity  Panel  concluded  that 
alcohol  is  safe  for  use  as  an  OTC  oral 
antimicrobial  ingredient  (47  FR  22760  at 
22872).  However,  the  Panel  did  not 
clearly  define  a  safe  concentration  of 
alcohol.  The  Panel  also  stated  that 
commercially  available  mouthwashes 
contain  alcohol  as  a  solvent  in 
concentrations  up  to  35  percent,  but  that 
concentrations  above  35  percent  cause 
burning  of  the  mucous  membranes  (47 
FR  22872).  The  Panel  specifically  stated 


that  concentrations  of  aicobol  that  kill 
bacteria,  e.g..  70  percent  alcohol,  cause 
burning  and  intense  discomfort  and  are 
too  Irritating  when  applied  to 
inflammations  of  the  mucous 
membranes  of  the  oral  cavity  (47  FR 
22873).  For  the  above  reasons  and 
because  alcohol  has  a  marked  potential 
for  abuse,  the  Panel  recommended  that 
the  quantity  of  alcohol  used  as  a  soivent 
in  pharmaceutical  preparations  should 
be  linxited  to  35  percent. 

In  its  report  on  OTC  agents  for  the 
relief  of  oral  discomfort  (47  FR  22712  at 
22737).  the  Dental  Panel  accepted  the 
safety  of  1.5  percent  phenol  in  70 
f>ercent  alcohol  for  direct  appUcation  to 
the  giuns  for  up  to  7  days.  That  Panel 
concluded  that  up  to  70  percent  alcohol 
was  an  appropriate  vehicle  for  5  to  20 
percent  benzocaine  with  a  maximum 
dosage  of  1  milliliter  (mL)  and  that 
compound  benzoin  tincture  (74  to  80 
percent  alcohol)  and  benzoin  tiiurture 
(75  to  83  percent  alcohol)  were  safe  for 
occasional  appUcation  to  small  areas  of 
the  oral  mucosa  regardless  of  the  high 
alcohol  content  (47  FR  22746). 

The  Oral  Cavity  Panel  considered 
alcohol  Lneffecti\"e  as  an  eChtimicrobial 
ingredient  at  concentrations  below  70 
percent  (47  FR  22872  to  22873). 
However,  that  Panel  also  postulated  that 
the  lower  concentrations  of  alcohol  used 
as  a  solvent  for  an  antimicrobial 
ingredient  could  act  synergistically  with 
the  antimicrobial  ingredient  to  produce 
an  enhanced  antimicrobial  effect.  The 
Panel  concluded  that  there  were 
insufficient  data  from  controlled  studies 
to  estabU&h  the  effectiveness  of  alcohol 
alone  as  an  antiseptic  ingredient  for  the 
treatment  of  symptoms  such  as  sore 
mouth  and  sore  tnroat,  and  the  Panel 
placed  it  in  Category  m. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  alcohol  dnig 

f)roducts  for  topical  antimicrobial  use 
47  FR  22324),  the  Advisory  Review 
Panel  on  OTC  Miscellaneous  External 
Drug  Products  (Miscellaneous  External 
Panel)  stated  that  the  "irritant  action  of 
alcohols  is  particularly  marked  on 
mucosa.  The  more  concentrated  the 
alcohol,  the  more  pronounced  are  its 
irritant  effects."  That  Panel 
recommended  caution  in  the  topical  use 
of  60  to  95  percent  alcohol  and  50  to 
91.3  percent  isopropyl  alcohol  on  the 
mucous  membranes  (47  FR  22324  at 
22327)  and  placed  the  indication  "For 
application  to  mucous  membranes"  in 
Category  D  (47  FR  22332).  In  the 
tentative  final  monograph  for  OTC  first 
aid  antiseptic  drug  products,  the  agency 
discussed  this  indication  and  stated  that 
the  use  of  alcohol  on  the  mucous 
membranes  of  the  mouth  and  throat 
would  be  addressed  in  the  rulemaking 
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for  OTC  oral  health  care  drug  products 
(56  FR  33644  at  33656). 

The  agency  is  aware  of  a  recent  study 
(Ref.  1)  indicating  that  men  and  women 
using  mouthwashes  with  25  percent  or 
higher  alcohol  content  on  a  regular  long- 
term  basis  have  a  slightly  increased  risk 
of  oral  and  pharyngeal  cancers. 
Moreover,  the  risk  rose  with  longer  and 
more  frequent  mouthwash  use.  After 
adjusting  for  tobacco  and  alcohol 
consumption,  men  had  a  40-percent 
higher  risk  and  women  had  a  60-percent 
higher  risk  of  these  cancers,  compared 
to  those  who  did  not  use  a  mouthwash 
product.  Although  these  findings  do  not 
firmly  establish  the  risk  relationship 
between  use  of  an  alcohol-containing 
mouthwash  product  and  these  cancers, 
they  show  a  need  to  look  further  at  this 
relationship.  The  agency  is  also  aware  of 
three  earher  studies  demonstrating  an 
apparent  association  between  long-term 
mouthwash  use  and  an  increased  risk  of 
oral  and  pharj'ngeal  cancers  (Refs.  2,  3. 
a:id  4).  Although  these  studies  may  have 
no  bearing  on  the  safety  of  the  short- 
term  use  of  drug  products  containing 
alcohol,  the  agepcy  believes  that  serious 
consideration  must  be  given  to  the 
results  of  these  studies  to  determine 
whether  there  is  a  need  to  limit  the 
amount  of  alcohol  permitted  in  oral 
health  care  drug  products. 

In  1992,  the  agency  sent  letters  to  two 
manufacturers'  associations  requesting 
data  and  information  on  the  relationship 
between  alcohol-containing  drug 
products  and  oral  and  pharyngeal 
cancers  and  the  extent  of  alcohol  in 
OTC  oral  health  care  drug  products 
(Refs.  5  and  6).  In  response,  the 
associations  jointly  submitted  a  list  of 
OTC  mouthwashes,  their  alcohol 
content,  and  their  1990  sales  data  (Ref 
7).  a  reanalysis  (Ref  8)  of  the  study  on 
the  association  between  the  use  of 
alcohol-containing  mouthwashes  and 
oral/pharyngeal  cancer  (Ref  1) 
discussed  previously,  and  a  review  (Ref 
8)  of  related  medical  and  scientific 
literature  pertaining  to  the  etiology  of 
oral  cancer.  The  agency  is  currently 
evaluating  the  data  and  information 
submitted. 

The  agency  notes  that  alcohol  is  used 
as  a  solvent  in  many  OTC  oral  health 
care  drug  products  currently  on  the 
market.  When  alcohol  is  included  in 
oral  antiseptic  products,  the  agency 
believes  that  the  amount  of  alcohol 
absorbed  from  topical  application  of  the 
product  to  the  mouth  and  throat  to  be 
insignificant.  Such  products  are  usually 
formulated  as  mouthwashes  (oral  rinses) 
or  gargles  and  are  retained  in  the  mouth 
for  a  short  period  of  time  (usually  1 
minute  or  less)  and  then  spit  out,  or  are 
applied  as  very  small  amounts  of  the 


product  to  discreet  areas  of  the  oral 
mucosa.  However,  the  agency  believes 
that  alcohol  should  be  included  in  OTC 
oral  health  care  drug  products  only  if 
the  alcohol  is  necessary  to  dissolve  the 
active  ingredient(s). 

The  agency  is  currently  evaluating  the 
use  of  alcohol  in  all  OTC  drug  products. 
On  December  17,  1992  (Ref  9),  the  OTC 
Drugs  Advisory'  Committee  discussed 
the  use  of  alcohol  in  OTC  drug  products 
for  oral  ingestion  and  recommended  to 
the  agency  that  such  products  should 
not  contain  more  than  the  minimum 
amount  of  alcohol  needed  as  a  solvent 
for  the  active  ingredient,  for 
preservative  purposes,  or  for  taste 
enhancement.  The  Committee 
specifically  recommended  the 
following: 

1.  For  persons  12  years  of  age  and 
above,  a  maximum  alcohol 
concentration  up  to  and  including  10 
percent  volume-to-volume; 

2.  For  children  age  6  to  under  12,  a 
maximum  alcohol  concentration  up  to 
and  including  5  percent  volume-to- 
volume;  and 

3.  For  children  under  6  years  of  age, 

a  mcLximum  alcohol  concentration  up  to 
and  including  0.5  percent  volume-to- 
volume. 

Based  on  the  Committee's 
recommendations,  the  agency  published 
a  proposed  rule  on  OTC  drug  products 
intended  for  oral  ingestion  that  contain 
alcohol  in  the  Federal  Register  of 
October  21, 1993  (58  FR  54466).  That 
proposal  would  establish  a  maximum 
concentration  limit  for  alcohol  as  an 
inactive  ingredient  in  OTC  drug 
products  intended  for  oral  ingestion. 

In  conclusion,  the  agency  is 
evaluating  the  use  of  alcohol  in  all  OTC 
drug  products,  is  investigating  a 
possible  link  between  the  regular  use  of 
alcohol-containing  mouthwashes  and 
oral  and  pharyngeal  cancers,  and  is 
considering  limiting  the  amount  of 
alcohol  permitted  in  such  products. 
Although  the  agency  is  not  proposing  in 
this  tentative  final  monograph  to  limit 
the  amount  of  alcohol  used  as  a  solvent 
in  OTC  oral  health  care  drug  products, 
it  urges  all  manufacturers  to  limit  the 
alcohol  content  of  all  OTC  drug 
products  to  the  smallest  amount 
compatible  with  the  dissolution  of  the 
active  ingredient(s). 
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C.  Comment  on  Benzethonium  Chloride 

5.  One  comment  disagreed  with  the 
Oral  Cavity  Panel's  classification  of 
benzethonium  chloride  in  Category  III 
for  safety.  The  comment  criticized  the 
Panel's  statement  that  "Adequate  data 
on  absorption  and  attainment  of  toxic 
blood  levels  and  the  metabolic  fate  of 
quats  [quaternary  ammonium 
compounds]  are  not  available"  (47  FR 
22760  at  22860).  The  comment 
contended  that  information  on  the 
absorption  of  benzethonium  chloride  is 
available  and  that  submissions  to  the 
Panel  (Refs.  1  and  2)  contained 
extensive  data  on  the  absorption  and 
distribution  of  benzethonium  chloride 
in  chickens  and  in  pregnant  rats  and 
their  fetuses. 

The  comment  also  objected  to  the 
Oral  Cavity  Panel's  statement  that  "No 
data  are  available  on  the  mutagenic, 
tumorigenic.  or  teratogenic  effects  of 
benzethonium  chloride  when  used  in 
mouthrinses  or  gargles  for  long-term  use 
on  a  daily  basis  for  oral  health  care"  (47 
FR  22860).  The  comment  contended 
that  five  studies  submitted  to  the  Panel 
(Refs.  3  through  7)  show  that 
tumorigenicity  and  teratogenicity  of 
benzethonium  chloride  are  not  a 
problem.  The  comment  mentioned 
several  other  studies  that  were  available 
to  the  Panel  and  supposedly  further 
substantiate  that  benzethonium  chloride 
is  not  a  teratogen  and  does  not  impede 
fertility  or  adversely  affect  postnatal 
survival  of  pups  (Refs.  8  through  12). 

The  comment  pointed  out  that  the 
Oral  Cavity  Panel  made  several 
comments  in  its  discussion  of 
benzalkonium  chloride  (47  FR  22760  at 
22858  to  22860)  indicating  concerns 
similar  to  those  raised  regarding 
benzethonium  chloride,  but  the  Panel 
still  placed  benzalkonium  chloride  in 
Category  I  for  safety.  The  comment 
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staled  that  it  could  not  understand  how 
the  Panel  could  conclude  that 
benzalkonium  chloride  is  safe  while 
concluding  that  benzethoniura  chloride 
is  not  safe,  when  the  supporting  data  for 
bcnzalkonium  chloride  were  not  as 
extensive.  Adding  that  88  million  units 
of  a  mouthrinse  containing 
benzethoniuni  chloride  have  been  used 
without  any  serious  toxicity  reported, 
the  comment  noted  that  out  of  this  large 
population  of  users,  some  must  have 
b«>en  pregnar.t.  The  corrjnent  contended 
that  this  use  experience  further  supports 
the  rat  and  rabbit  fertility  and 
teratogenicity  studies.  The  comnient 
requested  that  benzethonium  chloride 
be  reclassified  in  Category  I  for  safety. 

Although  acknowledging  that  quafs 
ETB,  in  general,  nonirritating  and 
no.itoxic  In  their  effective  dosage 
ranges,  the  Oral  Cavity  Panel  was 
concerned  about  the  effect  of  long-term, 
daily  use  of  these  compounds.  The 
Panel  stated  that  adequate  data  are  not 
available  on:  (1)  The  absorption  and 
atteinment  of  toxic  blood  levels  and  the 
metabolic  fate  of  the  quets  and  (2)  the 
cumulative  effects  from  continued  use 
on  a  day-to-day  basis  over  the  span  of 
years  or  a  lifetime  as  would  be  the  case 
when  these  i.igredienfs  are  incorporated 
in  mouthwashes  (47  FR  22760  at  22860). 
The  Panel  was  also  concerned  about  the 
absence  of  data  on  the  mutagenic, 
turaorigenic,  or  teratogenic  effects  of 
quats  \vhen  used  on  a  long-term  daily 
basis  in  the  oral  qavity.  The  Oral  Cavity 
Panel  placed  most  of  the  quats  it 
evaluated  in  Category  in  for  safety. 
Nevertheless,  in  spite  of  these  concerns, 
the  Panel  recommended  that 
benzalkoraiun  chloride  and  cetalkoniura 
chloride  be  considered  safe  for  OTC  use 
in  the  oral  cavity. 

Regarding  the  comment's  contention 
that  the  Oral  Cavity  Panel  was 
inconsistent  in  its  evaluation  of 
be:iz=thoruum  chloride  and 
benza'konium  chloride,  the  agency 
cannot  determine  from  the  Panel's 
discussion  of  the  two  ineredients  (47  FR 
22760  at  22858  to  22861)  what  caused 
the  Panel  to  recommend  that  one 
ingredient  was  safe  and  the  other  not 
safe.  However,  the  Panel  made  its  safety 
decisions  based  upon  an  assumption 
that  oral  antiseptics  were  used  on  a 
long-term  daily  basis.  As  discussed 
above,  the  agency  is  proposing  in  this 
tentative  final  monograph  that  data 
relating  to  the  long-term  safety  of  oral 
antiseptics  is  not  relevant  to  the 
determination  of  safety  for  short-term 
use  in  the  oral  cavity  (see  section  I.A., 
comment  2).  Therefore,  the  agency 
agiees  with  the  Panel's  safety  evaluation 
of  benzalkonium  chloride  and  is 
proposing  that  benzalkonium  chloride  is 


safe  for  short-term  use  as  an  oral 
antiseptic. 

The  agency  has  reevaluated  the  data 
submitted  to  the  Oral  Cavity  Pane!  as 
well  as  new  information  regarding  the 
safety  of  benzethonium  chloride  and 
concludes  that  benzethonium  chloride 
should  remain  in  Category  m.  The 
agency  agrees  with  the  Panel  that  the 
studies  originally  submitted  to  the  Panel 
(Refs.  1  through  7)  do  not  support  the 
safety  of  benzethonium  chloride. 

Regarding  the  data  on  absorption  and 
attainment  of  adequate  blood  levels  and 
the  metabolic  fate  of  quats,  the  data 
referred  to  by  the  comment  (Refs.  1  and 
2)  do  not  answer  the  Panel's  concerns. 
The  most  meaningful  data  presented  on 
absorption  were  contained  in  the  rat 
maternal  and  fetal  absorption  study 
(Ref.  2).  Low  levels  of  C*  were  detected 
in  maternal  blood  and  urine  following 
oral  dosing  of  pregnant  rats  with  C»* 
labeled  benzethonium  chloride.  After  15 
days  of  dosing  vrith  1.125  railligraras/ 
kilogram  (mg/kg)  per  day  labeled 
benzethonium  chloride,  1.5  nanogram/ 
gram  of  the  labeled  compound  was 
detected  in  maternal  blood.  The  urinary 
level  of  labeled  benzethonium  chloride 
found  in  this  group  was  28  nanograms 
per  milhliter  (mL).  These  data  suggest 
poor  absorption,  but  there  is  no 
correlation  with  toxic  blood  levels. 
Furthermore,  the  metabolic  fate  of 
benzethonium  is  unknown  and  is  not 
addressed  in  any  of  the  studies 
mentioned  by  the  comment. 

Two  studies  demonstrate  that 
subtnitaneous  injection  of  benze'thonjuro 
chloride  produces  fibrosarcomas  at  the 
injection  site  in  rats  (Ref.  6),  but  not  in 
mice  (Ref  4).  Another  study 
demonstrates  that  this  ingredient  is 
cytotoxic  (Ref.  7).  These  data  indicate 
that  benzethonium  chloride  is  a  weak 
carcinogen  according  to  the 
classification  scheme  proposed  by 
Crasso  and  Golberg  (Ref  13). 

In  one  study,  rats  were  injected  with 
the  maximally  tolerated  dose  of  3  mg/ 
kg  and  three  lower  doses  twice  weekly 
for  1  year  (Ref.  6).  Two  hundred  animals 
were  treated;  80  were  in  the  high  dose 
group.  The  study  also  included  120  each 
in  negative  and  vehicle  control  groups. 
Observation  continued  for  6  months 
after  termination  of  treatment. 
Cumulative  data  from  all  dose  groups 
show  a  16-percent  incidence  of  timiors 
at  the  injection  site  is  males  and  a  10- 
percent  incidence  in  females.  No 
injection  site  tumors  were  noted  in  the 
vehicle  control  animals;  one  injection 
site  tumor  was  observed  in  the  negative 
control  group.  At  other  tested  sites, 
tumor  incidence  numbers  of  the  treated 
animals  were  not  different  from  the 
control  groups.  However,  there  was  a 


clear  dose-related  effect  at  the  injection 
site.  As  stated  above,  these  data  indicate 
that  benzethonium  chloride  is  a  weak 
carcinogen. 

The  teratology  studies  (Refs.  9, 10, 
and  12)  indicate  that  benzethonium 
chloride  has  very  slight  teratogenic 
potential.  Effects  on  the  fetus  are  largely 
related  to  the  retardation  of  growth, 
which  is  also  evident  in  the  dams. 
Matsmal  effects  also  influence  fetal 
viability,  especially  evident  in  rabbits 
(Ref.  12).  Increased  ossification 
variations  wore  significant  only  in  the 
high  dose  groups  (i.e.,  35.6  mg/kg/day) 
in  rats  (Ref  10).  Effects  at  lower  doses 
that  were  apparent  in  one  study  (Ref.  9) 
might  be  attributed  to  variability  as 
evidenced  by  the  difference  in  the  two 
control  groups  of  one  of  the  other 
studies  (Ryf.  10).  The  reproductive 
capacity  of  rats  does  not  appear  to  be 
affected,  although  weight  gains  are 
alfected  in  both  parents  (Ref.  8). 

The  agency  does  not  believe  that 
sufficient  data  and  information  are 
available  at  this  time  to  categorize 
benzethonium  chloride  as  safe  for  use  in 
the  oral  cavity  and  Invites  further 
comments  and  data  on  this  matter.  The 
agency  is  aware  that  the  NTP  has 
undertaken  studies  to  characterize  and 
evaluate  the  toxicological  potential, 
including  carcinogenicity,  of 
benzethonium  chloride  in  laboratory 
animals.  The  results  of  these  studies 
may  aid  the  agency  in  its  determinations 
regarding  the  safety  of  benzethonium 
chloride.  At  this  Ume,  benzethonium 
chloride  remains  in  Category  III  for 
safety  in  this  tentative  final  monograph. 
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D.  Comments  on  Boric  Acid 

6.  One  comment  stated  that  the  Oral 
Cavity  Panel's  discussion  on  the  safety 
and  effectiveness  of  boric  acid  as  an 
antimicrobial  ingredient  (47  FR  22760  at 
22850)  should  be  considered  arbitrary 
because  it  is  based  on  a  limited  search 
of  the  literature  and  a  minimum  effort 
to  evaluate  this  literature.  The  comment 
contended  that  the  Panel's  statements 
that  "absorption  of  boric  acid  occurs 
readily  from  the  mucous  membranes  of 
the  mouth,  throat  •  *  *  "  and  that  "it 
is  also  absorbed  from  the  surface  of  the 
vagina,  the  lining  of  the  conjunctival  sac 
*  •  •"  (47  FR  22850)  are  not  mentioned 
in  the  discussion  of  this  ingredient  in 
the  paper  by  George  (Ref.  1)  which  the 
Panel  cited  as  the  source  of  this 
information.  The  comment  added  that 
the  only  statement  this  author  makes 
regarding  mucous  membrane  absorption 
of  boric  acid  is  an  inference  taken  from 
another  reference  (Ref.  2).  which  in  turn 
provided  no  chemical  or  laboratory 
evidence  to  support  the  previous 
statements. 

The  comment  also  objected  to  the 
Oral  Cavity  Panel's  statement  "Death 
has  occiirred  from  ingestion  of  less  than 
5  grams  (g)  (of  boric  acid)  in  infants  and 
from  5  to  20  g  in  aduhs,"  (47  FR  22760 
at  22850).  stating  that  these  reported 
lethal  doses  are  found  in  review  articles 
and  appear  repeatedly  as  a  result  of 
frequent  cross-referencing  from 
publications  used  in  the  medical  field. 
The  comment  contended  that  the  only 
absolute  statement  on  a  toxic  dose  of 
boric  acid  appeared  in  a  1906  New  York 
Medical  Bulletin  whicb  discussed  an 
autopsy  report  on  a  62-year-old  man 
who  had  ingested  15  g  of  boric  acid  on 


prescription  for  a  bladder  infection; 
however,  no  conclusion  was  made  that 
boric  acid  was  the  cause  of  death.  The 
comment  added  that  the  published 
reports  on  poisonings  by  boric  acid 
resulted  from  sp>ecial  circumstances, 
i.e.,  in  the  course  of  therapeutic 
treatments,  erroneous  use  of  boric  acid 
in  place  of  other  substances  in  hospitals, 
or  similar  misuse,  and  usually  only 
estimated  dosages  were  reported. 
Although  the  comment  stated  that  boric 
acid  should  not  be  used 
indiscriminately,  it  contended  that  the 
Panel  made  an  inadequate  study  of  the 
literature  concerning  the  safety  of  boric 
acid.  The  comment  added  that  the  only 
carefully  controlled  clinical  study  on 
the  ingestion  of  borax  and  boric  acid  by 
humans  was  a  study  by  Wiley, 
published  in  1904  (Ref.  3).  The 
comment  expressed  surprise  that  this 
reference  was  not  cited  oy  the  Panel  and 
has  not  been  cited  by  other  authors  who 
have  conducted  a  literature  review  on 
boric  acid.  The  comment  reported  that 
this  study,  conducted  by  the  "poison 
squad"  who  eventually  made  up  the 
staff  of  FDA.  involved  ingestion  of  borax 
or  boric  acid  at  varying  dosages  up  to  5 
g  per  day  (as  a  single  dose)  for  periods 
up  to  50  days.  The  comment  claimed 
that  no  fatalities  or  chronic  irreversible 
pathological  conditions  were  observed 
in  any  of  the  participants. 

The  comment  also  expressed  concern 
about  the  Oral  Cavity  Panel's 
classification  of  boric  acid  in  Category  II 
for  effectiveness  (47  FR  22760  at  22850) 
on  what  it  considered  a  minimum  effort 
to  investigate  and  evaluate  the 
literature.  For  example,  the  comment 
mentioned  that  the  Panel  cited  a  paper 
by  Novak  and  Taylor  (Ref.  4).  In  this 
study,  the  investigators  found  that 
concentrations  higher  than  2  percent 
boric  acid  may  inhibit  phagocytosis. 
The  comment  contended  that  although 
the  Panel  acknowledged  this  finding,  it 
ignored  the  absence  of  this  action  at 
lower  concentrations.  The  comment  also 
referred  to  another  paper  by  these  same 
authors  (Ref.  5).  which  discusses  the 
antibacterial  action  of  boric  acid.  The 
comment  stated  that  this  article 
appeared  in  the  same  journal 
immediately  following  the  article  by 
Novak  and  Taylor  but  was  not  cited  by 
the  Panel  in  its  list  of  references  on 
boric  acid.  The  comment  concluded  that 
the  references  cited  as  evidence  to 
support  the  Panel's  conclusions  on 
effectiveness  are  limited  to  one 
reference,  which  is  general  in  nature 
with  no  primary  references  or  data 
presented. 

The  agency  has  reviewed  the  article 
by  George  (Ref.  1)  cited  in  the  Oral 
Cavity  Panel's  report  and  the  reference 


cited  therein  (Ref.  2)  and  agrees  with  the 
comment  that  these  references  do  not 
present  adequate  evidence  to  support 
the  Panel's  conclusion  that  boric  acid  is 
absorbed  from  mucous  membranes. 
Although  the  literature  contains  many 
incidences  of  boric  acid  toxicity 
resulting  from  the  absorption  of  the  drug 
after  application  to  abraded  skin  or  from 
ingestion,  there  is  a  lack  of  data  and 
information  on  the  degree  of  absorption 
of  boric  acid  from  mucous  membranes 
(Refs.  6  through  9). 

The  agency  agrees  with  the  comment 
that  the  human  lethal  doses  used  in  the 
Oral  Cavity  Panel's  report  appear  in 
review  articles  and  other  biomedical 
publications  as  a  result  of  cross- 
referencing  from  older  literature. 
However,  because  most  reports  of 
poisoning  with  boric  acid  are  due  to 
accidental  ingestion  of  the  drug,  exact 
doses  cannot  be  determined;  thus, 
varying  human  lethal  doses,  such  as  15 
to  30  g  in  adults  and  3  to  6  g  in  children, 
are  reported  in  the  literature  (Refs.  8,  9, 
and  10). 

The  agency  notes  that  the  study  by 
Wiley  (Ref.  3)  was  conducted  to 
determine  the  effects  of  borax  and  boric 
acid  upon  digestion  and  overall  human 
health.  At  the  end  of  this  study.  Wiley 
reported  that  the  continuous 
administration  of  borax  and  boric  acid 
created  disturbances  of  appetite, 
digestion,  and  health. 

As  more  reports  of  the  toxic  effects  of 
boric  acid  appeared  and  more  effective 
antiseptics  were  developed,  the  Vaginal 
Panel  noted  that  this  ingredient  fell  into 
disfavor  except  for  a  few  minor  uses  (48 
FR  46694  at  46712).  This  may  have  been 
due  in  part  to  the  findings  of  Novak  and 
Taylor  (Ref.  4)  who  suggested  that 
normal  phagocj-tosis  is  inhibited  by 
boric  acid  in  concentrations  greater  than 
2  percent,  thus  counteracting  the  drug's 
antibacterial  action. 

The  agency  reviewed  the  second 
study  by  Novak  and  Taylor  (Ref.  5)  and 
notes  that  this  in  vitro  study  was 
designed  to  determine  the  bacteriostatic 
action  of  boric  acid,  in  the  presence  of 
tears,  against  three  species  of  bacteria 
commonly  found  in  minor  eye 
infections.  The  authors  reported  that 
boric  acid  in  concentrations  from  0.5  to 
2  percent  was  bacteriostatic  against  the 
three  species  of  bacteria  tested. 
However,  the  agency  does  not  consider 
this  in  vitro  study  to  be  a  valid 
substitute  for  a  well-controlled  clinical 
study  in  the  intended  target  population. 
The  agency  believes  that  the  Panel  did 
not  include  this  study  in  the  list  of 
references  cited  for  boric  acid  because  it 
did  not  consider  the  study  relevant  to 
the  efficacy  of  this  ingredient  in  OTC 
oral  health  care  drug  products.  The 
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agency  concludes  that  this  study  does 
not  support  the  effectiveness  of  boric 
acid  for  antiseptic  use  in  OTC  oral 
health  care  drug  products. 

The  agency  points  out  that  the  Oral 
Cavity  Panel's  discussion  concerning 
the  safety  and  effectiveness  of  boric  acid 
was  not  intended  to  include  all 
available  information  on  the  subject,  but 
was  intended  to  be  representative  of  the 
available  data.  The  Panel  members 
selected  the  studies  to  be  cited 
according  to  their  best  scientific 
judgment  at  that  time.  In  addition, 
because  the  comment  did  not  submit 
new  data  or  information  that  offer 
evidence  contrary  to  the  Panel's 
conclusion  and  other  information  that 
exists  in  the  literature  (as  discussed 
above),  the  agency  is  proposing  in  this 
tentative  final  monograph  that  boric 
acid  remain  in  Category  II  (not  safe  and 
not  effective)  as  an  antiseptic  agent  in 
OTC  oral  health  care  drug  products. 
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7.  Referring  to  the  Oral  Cavity  Panel's 
statement  that  "Boric  acid  is  used  as  a 
pharmaceutical  necessity  for  buffering 
as  well  as  for  an  active  ingredient  (Ref. 
D"  (47  FR  22760  at  22850),  one 
comment  stated  that  the  cited  reference 
discusses  only  the  use  of  boric  acid  as 

a  pharmaceutical  necessity,  but  not  as  a 
buffer  or  as  an  active  ingredient.  The 
comment  contended  that  the  Panel's 
statement  as  written  gives  the 
connotation  that  the  buffering  action  of 
boric  acid  and  its  use  as  an  active 
ingredient  are  both  cited  in  the 
reference.  The  comment  recommended 
that  the  statement  be  amended  to  read 
"Boric  acid  is  used  as  a  pharmaceutical 
necessity  (Ref.  1)  for  buffering  *  *  *." 

The  comment  is  correct  in  stating  that 
the  cited  pages  of  the  National 
Formulary  (Ref.  1)  discuss  the  use  of 
boric  acid  as  a  pharmaceutical 
necessity,  but  the  cited  pages  do  not 
discuss  its  use  as  a  buffer  or  as  an  active 
ingredient.  The  agency  notes,  however, 
that  boric  acid  is  discussed  as  a 
buffering  agent  on  pages  935  to  936  of 
the  same  reference  (Ref.  2),  and  that 
these  pages  should  have  been  included 
as  part  of  the  citation.  The  agency  also 
agrees  with  the  comment  that  the 
National  Formulary  does  not  discuss  the 
use  of  boric  acid  as  an  active  ingredient. 
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E.  Comments  on  CetyJpyridinium 
Chloride 

8.  Two  comments  contended  that 
cetylpyridinium  chloride  at 
concentrations  of  up  to  0.1  percent  is 
safe  for  use  as  an  OTC  antiseptic  agent 
and  should  be  placed  in  Category  I.  The 
first  comment  described  the  results  of 
various  safety  testing  (e.g.,  acute 
toxicity,  oral  mucosal  and  eye  irritation, 
subchronic,  and  teratology  studies)  on 
cetylpyridinium  chloride  clone  and  on 
cetylpyridinium  chloride  in 
combination  with  domiphen  bromide. 
The  comment  also  submitted  a  safety 
report  (Ref.  1)  prepared  from  data 
available  through  August,  1982.  The 
comment  stated  that,  in  all  these 
studies,  there  have  been  no  remarkable 
pathologic  findings  and  thus  0.045 
percent  cetylpyridinium  chloride  is  safe 
for  OTC  oral  use  as  a  single  ingredient 
and  in  combination  with  0.005  percent 
domiphen  bromide. 

The  other  comment  stated  that 
cetylpyridinium  chloride  is  the  active 
ingredient  in  a  commercially  available 


mouthwash  that  has  been  used  by 
millions  of  consumers  for  over  40  years 
and  that  the  product  continues  to  be  the 
subject  of  an  approved  application 
based  on  the  established  safety  of  the 
product.  The  comment  summarized  the 
safety  data  that  had  been  submitted  to 
the  Oral  Cavity  Panel,  including  long- 
term  usage  studies  involving  acute  and 
subacute  toxicity  exposure  to 
cetylpyridinium  chloride  and  related 
compounds  in  humans  and  animals 
(Ref  2).  The  comment  contended  that 
these  studies  failed  to  reveal  evidence  of 
any  teratogenic  effects  and  added  that  in 
studies  involving  life  time  exposure  of 
mice  and  rats  to  benzalkonium  chloride, 
a  representative  quat,  no  evidence  of 
carcinogenic  or  mutagenic  potential  was 
found.  "The  comment  concluded  that 
these  experimental  data,  in  conjunction 
with  the  extremely  low  order  of  toxicity 
seen  in  the  more  than  four  decades  of 
human  use,  reinforce  and  justify  the 
National  Cancer  Institute's  (NCI) 
apparent  lack  of  concern  regarding  the 
carcinogenicity  and  mutagenicity  of 
cetylpyridinium  chloride  and  other 
quats. 

The  comment  added  that  the  safety  of 
cetylpyridinium  chloride  is  further 
substantiated  by  the  infrequent  number 
of  adverse  drug  experience  reports, 
particularly  when  considered  in  relation 
to  the  extensive  usage  of  products 
containing  this  ingredient.  For  example, 
marketing  studies  in  1979  indicated  that 
one  mouthwash  product  was  used  by 
approximately  13  million  consumers 
and  that  500,000  people  had  used  the 
product  more  or  less  continuously  for  a 
10-year  period.  The  comment  stated 
that,  in  the  20-year  period  between  1963 
and  1982,  there  were  only  110  drug 
experience  reports,  an  average  of  5.5 
reports  per  year.  The  comment 
contended  that  these  reports  show  that 
cetylpyridinium  chloride  is  safe  because 
it  has  not  been  associated  with  any 
deleterious  effects  of  a  significant  nature 
when  routinely  used  as  an  oral  hygiene 
product.  The  comment  also  submitted 
the  results  of  several  clinical 
evaluations  of  irritation  and/or  allergic 
reactions  of  mucous  membrane  and  skin 
surface  exposure  to  cetylpyridinium 
chloride-containing  solutions  (Ref  3). 
The  comment  concluded  that  the  drug 
experience  reports  and  clinical 
evaluations  support  a  Category  I 
classification  of  cetylpyridinium 
chloride  for  safety. 

As  part  of  FDA's  Drug  Efficacy  Study 
Implementation  (DESI)  program, 
mouthwash  products  containing 
povidone-iodine,  cetylpyridinium 
chloride,  and  other  ingredients  were 
reviewed  by  the  National  Academy  of 
Sciences-National  Research  Council, 
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Drug  Efficacy  Study  Group  (NAS-NRC/ 
DESG)  and  found  ineffective  for  claims 
relating  to  antimicrobial,  antiseptic, 
germicidal,  and  analgesic  uses  (35  PR 
12423).  In  a  subsequent  notice 
published  in  the  Federal  Register  of 
December  2. 1971  (36  FR  23000).  the 
agency  stated  that  because  of  the 
implementation  of  the  OTC  drug  review, 
mouthwash  and  gargle  products 
reviewed  under  the  DESI  program 
would  now  be  under  the  purview  of  the 
OTC  drug  review;  thus,  final  agency 
action  on  these  products  would  be 
deferred  pending  evaluation  of  the  data 
and  information  concerning  such 
products  under  the  OTC  drug  review. 

The  agency  believes  that  many  of  the 
oral  antiseptic  ingredients  reviewed  by 
the  Oral  Cavity  Panel,  including 
cetylpyridinium  chloride,  were  placed 
in  Category  III  for  safety  because  they 
were  used  commercially  in 
mouthwashes  that  were  recommended 
for  lor.g-term  use  on  a  daily  basis.  The 
agency  believes  that  the  Panel's 
concerns  regarding  the  safety  of  the 
long-term  OTC  use  of  oral  antiseptic 
ingredients  are  not  necessarily  relevant 
to  the  short-term  OTC  use  of  these 
ingredients  (see  section  I.  A.,  comment 
2). 

The  Oral  Cavity  Panel  discussed  the 
results  of  several  cetylpjTidinium 
chloride  toxicity  studies  in  its  report  (47 
FR  22760  at  22865).  According  to  the 
Panel,  the  LDjo  of  cetylpvTidinium 
chloride  is  250  kg/mg  subcutaneously,  6 
mg/kg  intraperitoneaUy.  30  mg/kg 
intravenously,  and  200  mg/kg  orally. 
When  50  mg/kg  cetylpyridinium 
chloride  in  water  was  administered 
daily  for  60  days  to  rats,  no  toxic  effects 
or  alterations  in  the  rate  of  growth  were 
noted.  Doses  of  5  to  10  mg/kg 
administered  through  the  esophagus 
showed  no  toxic  effects  over  a  6-day 
period. 

The  Panel  noted  that  a  1:3.000  (0.033 
percent)  solution  of  cetylpjTidinium 
chloride  is  irritating  to  the  mucous 
membranes  of  the  conjunctiva,  but  not 
to  the  skin  (47  FR  22865).  It  also  stated 
that  a  1:200  (0.5  percent)  alcoholic  or 
aqueous  solution  of  cetylpjTidinium 
chloride  does  not  cause  skin  irritation. 
The  Panel  added  that  percutaneous 
absorption  of  cetylpyridinium  chloride 
is  not  believed  to  be  significant. 
However,  the  agency  notes  that  the 
presence  of  the  cetyl  group  on  the  basic 
quat  molecule  increases  the  lipid 
solubility  of  the  molecule  and,  thus, 
cetylpyridinium  chloride  has  a  potential 
for  increased  absorption  and  irritation 
(47  FR  22865). 

The  agency  has  reviewed  its  adverse 
reaction  files  covering  1969  to  August 
1993  (Ref.  4).  During  those  years.  249 


cases  of  adverse  reactions  were 
associated  with  the  use  of  products 
containing  cetylpyridinium  chloride. 
None  of  the  adverse  reaction  reports 
could  be  attributed  solely  to 
cetylpyridinium  chloride.  Of  these 
cases,  10  had  a  serious  outcome  (e.g., 
death,  coma,  or  hospitalization).  Two 
reports  involved  children  under  4  years 
of  age  who  died  after  ingesting 
unknown  amounts  of  a  mouthwash 
containing  cetylpyridinium  chloride 
and  14  percent  alcohol.  In  both  cases, 
alcohol  was  the  most  likely  cause  of 
death. 

Four  adverse  reaction  reports 
described  coma  as  an  outcome.  Two 
involved  young  children  (3  and  4  years 
old)  who  lapsed  into  comas  after 
ingesting  unknown  amounts  of  a 
mouthwash  product  containing 
cetylpyridinium  chloride  and  14 
percent  alcohol.  As  is  the  case  with  the 
deaths  described  above,  these  comas  are 
more  likely  due  to  alcohol  ingestion 
than  cetylp>Tidinium  chloride 
ingestion.  C3ne  adverse  reaction  report 
in  which  coma  is  listed  as  the  outcome 
involved  an  individual  who  ingested  44 
cetylp>Tidinium  chloride-containing 
lozenges,  became  gradually  and 
imperceptively  unconscious,  and 
caused  a  head-on  automobile  collision. 
Another  report  described  a  middle-aged 
male  with  a  history  of  alcohoHsm  who 
was  hospitalized  in  a  coma  after 
possibly  ingesting  a  mouthwash 
containing  cetylpyridinium  chloride. 

Two  anaphylactic-type  reactions  were 
reported.  One  was  determined  to  be  an 
allergic  reaction  to  bisulfites.  The  other 
was  not  clear-cut  because  the  subject 
had  experienced  several  similar 
anaphylactic-like  attacks,  only  one  of 
which  followed  use  of  a 
cetylp)Tidinium  chloride-containing 
product. 

Two  cases  reported  the 
hospitalization  of  people  who  had 
severe  allergic-type  reactions.  One 
report  described  a  21-year-old  female 
with  swelling  in  her  throat,  a  sensation 
of  feeling  hot  and  flushed,  followed  by 
dyspnea,  dysphagia,  angioedema  of  the 
face  (especially  the  eyelids),  hands,  and 
feet,  and  near  faintness  following  the 
ingestion  of  one  cetylpyridinium 
chloride  lozenge.  Another  case  report 
described  a  young  male  (8  years  old) 
with  a  burning  sensation,  redness,  and 
swelling  on  areas  of  the  skin  (chin  and 
neck)  where  a  cetylpyridinium  chloride- 
containing  mouthwash  was  spilled 
during  gai^ling. 

The  most  frequently  reported  less 
serious  events  are  as  follows:  26  cases 
of  stomatitis,  13  reports  of  pain,  12 
reports  of  taste  perversion.  10  cases  of 
nausea.  9  cases  of  contact  dermatitis,  9 


cases  of  pharyngitis,  8  cases  of  malaise, 
and  7  cases  of  allergic  responses.  Other 
less  frequently  reported  reactions 
included  rash,  tooth  caries,  dry  mouth, 
and  rhinitis. 

The  agency  believes  that  the 
information  contained  in  its  adverse 
reaction  files  regarding  cetylpyridinium 
chloride  demonstrates  that  the 
ingredient  can  be  safely  used  in  an  OTC 
drug  product.  None  of  the  adverse 
reaction  reports  could  be  attributea 
solely  to  cetylpyridinium  chloride.  All 
reports  involved  products  containing 
many  ingredients  in  addition  to 
cetylpyridinium  chloride.  In  addition, 
other  drugs  (e.g.,  alcohol)  were 
implicated  in  the  most  serious  cases. 

The  agency  believes  that  the 
information  contained  in  its  adverse 
reaction  files,  30  years  of  safe  marketing 
of  an  OTC  mouthwash  containing 
cetylpyridinium  chloride  (NDA  14- 
598).  and  the  safety  data  evaluated  by 
the  Oral  Cavity  Panel  are  sufficient  to 
conclude  that  0.025  to  0.1  percent 
cetylpyridinium  chloride  is  safe  as  an 
OTC  oral  antiseptic  when  labeled  for 
short-term  use  (not  to  exceed  7  days). 
However,  the  agency  is  concerned  that 
using  cetylpyridinium  chloride  where 
excessive  gum  irritation  or  bleeding 
exists  could  increase  the  absorption  and 
systemic  load  of  the  ingredient  and 
possibly  lead  to  some  of  the 
toxicological  effects  discussed  by  the 
Oral  Cavity  Panel  (eg.,  neuromuscular 
blocking  of  nicotinic  and  muscarinic 
receptors)  (47  FR  22760  at  22865). 
Therefore,  the  agency  is  proposing 
labeling  that  would  caution  consumers 
not  to  use  a  product  containing 
cetylpyridinium  chloride  if  excessive 
gum  irritation  or  bleeding  exists  unless 
directed  to  do  so  by  a  doctor  or  dentist 
as  follows:  "Do  not  use  this  product  if 
gums  are  irritated  or  bleeding  unless 
directed  to  do  so  by  a  doctor  or  dentist." 
This  labeling  will  be  included  in  the 
final  monograph  for  OTC  oral 
antiseptics  if  cetylpyridinium  chloride 
becomes  Category  I  in  that  rulemaking. 
The  agency  requests  comment  regarding 
this  proposed  labeling. 

Data  on  the  combination  of 
cetylpyridinium  chloride  and  domiphen 
bromide  are  discussed  in  section  I.L.. 
comments  30  and  31. 
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9.  Two  comments  contended  that 
0.025  to  0,1  percent  cetylpyridinium 
chloride  is  an  effective  antiseptic  agent 
and  should  be  placed  in  Category  1.  One 
comment  stated  that  complete  proof  of 
the  ability  of  cetylpyridinium  chloride 
to  kill  bacteria  in  vitro  had  been 
submitted  to  the  Oral  Cavity  Panel  (Ref. 
1)  and  that  this  proof  had  been  accepted 
at  the  time  by  the  Panel.  The  comment 
also  discussed  several  tests  (Ref.  2) 
purporting  to  demonstrate  the 
effectiveness  of  0.045  percent 
cetylpyridinium  chloride  in 
combination  with  0.005  percent 
domiphen  bromide  and  stated  that  these 
tests  supported  the  antiseptic 
effectiveness  of  cetylpyridinium 
chloride.  The  other  comment  discussed 
data  from  seven  in  vitro  studies 
designed  to  demonstrate  the  antiseptic 
activity  of  cetylpyridinium  chloride 
(Ref.  3).  The  comment  stated  that  two  of 
these  studies  fulfilled  the  in  vitro 
guidelines  established  by  the  Oral 
Cavity  Panel  (47  FH  22760  at  22890  to 
22893)  and  that  the  other  five  studies 
demonstrated  complementary  activity 
against  other  test  organisms  (Ref.  3).  The 
comment  also  summarized  a  number  of 
in  vivo  studies  designed  to  demonstrate 
the  antimicrobial  activity  of 
cetylpyridinium  chloride.  The  comment 
mentioned  that  all  of  these  in  vitro  and 
in  vivo  studies  had  been  submitted  to 
the  Oral  Cavity  Panel. 

That  Panel  discussed  in  vitro  and  in 
vivo  testing  protocol  guidelines  for 
upgrading  oral  antiseptic  ingredients  to 
Category  I  (47  FR  22760  at  22890  to 
22893).  The  in  vitro  studies  submitted 
by  the  second  comment  (Ref.  3)  do  not 
fulfill  the  guidelines  recommended  by 
the  Panel.  For  example,  in  one  study 
(Ref.  4),  the  protocol  closely  resembled 
that  recommended  by  the  Panel. 
However,  the  incubation  conditions 
used  to  prepare  the  test  cultures  were 
unlike  those  recommended  by  the 
Panel,  and  some  culture  conditions 
were  not  specified  (i.e.,  whether  the 
cultures  were  grown  aerobically  or 
anaerobically).  The  test  method  used  in 
this  study  was  also  different  from  the 
method  recommended  by  the  Panel  in 
that  culture  tubes  that  showed  no 
growth  after  48  hours  incubation  were 
not  transferred  to  90  mL  of  sterile 
inactivating  media  and  further 
incubated  for  1  week.  In  another  study 
where  the  protocol  was  similar  to  that 
recommended  by  the  Panel  (Ref.  5),  a 
product  containing  cetylpyridinium 
chloride  was  used  as  the  test  material, 
but  cetylpyridinium  chloride  alone  was 
not  tested.  Therefore,  there  is  no  way  of 
knowing  whether  or  not  other 


ingredients  in  the  test  product  affected 
its  antimicrobial  activity.  Several  other 
in  vitro  studies  (Refs.  6  through  9)  tested 
the  antiseptic  effectiveness  of 
cetylpyridinium  chloride  and 
cetylpyridinium  chloride-containing 
products  against  organisms  other  than 
those  recommended  by  the  Panel.  One 
study  (Ref.  10)  tested  the  effectiveness 
of  several  mouthwash  formulations 
against  pooled  human  saliva.  Critical 
kiUing  times  against  the  organisms  in 
the  saliva  were  determined,  but  specific 
organisms  were  not  identified. 

Fifteen  of  the  in  vivo  studies 
submitted  were  based  upon  plaque 
reduction.  The  Panel  had  considered 
using  plaque  reduction  as  a  criterion  for 
antiseptic  activity  in  the  oral  cavity,  but 
discarded  it  (47  FR  22760  at  22840).  The 
Panel  did  not  accept  plaque  reduction 
as  a  criterion  for  determining  the 
effectiveness  of  oral  antiseptics,  and  the 
agency  agrees.  A  subsequent  segment  of 
the  rulemaking  for  OTC  oral  health  care 
drug  products  will  cover  plaque-related 
claims  and  ingredients  used  for  the 
reduction  of  plaque.  (See  section  I. A., 
comment  1  and  section  I.M.,  comment 
32.) 

The  agency  believes  that  the  other  in 
vivo  studies  submitted  (Ref.  3)  are  not 
adequate  to  demonstrate  the 
effectiveness  of  cetylpyridinium 
chloride  in  reducing  the  bacterial 
population  of  the  oral  cavity.  These 
studies  were  not  designed  to 
demonstrate  the  antibacterial  activity  of 
the  ingredient  cetylpyridinium  chloride 
alone.  They  were  designed  to 
demonstrate  the  antibacterial  activity  of 
products  such  as  commercial 
mouthwashes  or  lozenges  containing 
cetylpyridinium  chloride  and  other 
ingredients  that  could  affect  the 
antibacterial  activity  of  the  product.  The 
complete  formulations  of  these  products 
were  not  identified,  and  the  antiseptic 
activity  of  the  ingredient 
cetylpyridinium  chloride  was  not 
compared  to  the  activity  of  a  placebo 
containing  all  of  the  ingredients  in  the 
commercial  product  except  for  the 
cetylpyridinium  chloride.  Therefore, 
any  antiseptic  activity  demonstrated  in 
those  studies  cannot  be  solely  attributed 
to  the  presence  of  cetylpyridinium 
chloride.  In  order  to  demonstrate 
antiseptic  activity  of  cetylpyridinium 
chloride,  studies  must  be  designed  with 
one  arm  consisting  of  the  ingredient 
cetylpyridinium  chloride  alone  to 
demonstrate  that  cetylpyridinium 
chloride  decreases  the  number  of 
microorganisms  in  the  oral  cavity.  In 
addition,  the  agency  is  not  aware  of  any 
data  from  clinical  studies  demonstrating 
a  therapeutic  benefit  from  the  OTC  use 
of  cetylpyridinium  chloride  as  an 


antiseptic  in  the  oral  cavity.  Data  on  the 
combination  of  cetylpyridinium 
chloride  and  domiphen  bromide  are 
discussed  in  section  I.L.,  comments  30 
and  31. 

The  agency  concludes  that  additional 
data  are  needed  to  establish  the 
effectiveness  of  cetylpyridinium 
chloride  as  an  oral  antiseptic  to  help 
prevent  infection  in  the  oral  cavity.  The 
agency  believes  that  the  Panel's 
proposed  in  vitro  and  in  vivo  testing 
guidehnes  and  its  discussion  of  clinical 
studies  represent  a  good  starting  point 
for  the  design  of  studies  to  upgrade  a 
Category  n  or  Category  III  oral  antiseptic 
ingredient  to  Category  I.  (See  section 
I.M.,  comment  33  for  a  further 
discussion  of  testing  guidelines.) 
However,  the  agency  notes  that  specific 
testing  guidelines  for  upgrading 
ingredients  to  monograph  status  are  not 
included  in  the  tentative  final 
monograph.  (See  part  11.  paragraph 
A.2. — Testing  of  Category  II  and 
Category  m  conditions.)  All  such  testing 
should  be  designed  using  the  most 
current  technology  available.  The 
agency  will  mee^  with  industry 
representatives  or  other  interested 
parties  at  their  request  to  discuss  testing 
protocols.  Any  party  interested  in 
conducting  studies  should  request  a 
meeting  at  its  earliest  convenience. 
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F.  Comments  on  Cblorophyllin  Copper 
Complex 

10.  One  comment  complained  that  the 
Oral  Cavity  Panel's  discussion  of 
cblorophyllin  under  the  heading 
"Antimicrobial  Agents"  (47  FR  22760  at 
22866  to  22867)  contains  inaccurate  and 
misleading  statements  about  other 
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properties  of  the  ingredient.  The 
comment  specifically  objected  to  the 
statement  that  chlorophyllin  "has  fallen 
into  disuse  over  recent  years  since  it  has 
not  been  demonstrated  that  it  is  an 
effective  deodorant"  and  added  that 
support  for  this  statement  was  one 
unidentified  reference  to  a  study  in 
which  ingested  chlorophyll  decreased 
halitosis  in  dogs  but  had  no  effect  on  the 
odor  in  the  dogs'  coats  (hair). 

The  comment  maintained  that  15 
laboratory  and  hiunan  clinical  studies 
demonstrating  the  deodorancy 
effectiveness  of  chlorophyll  were 
submitted  to  the  Panel  (Ref.  1). 
Emphasizing  that  chlorophyllin  has  not 
fallen  into  disuse  as  a  deodorant,  the 
comment  asserted  that  chlorophyllin  is 
widely  used  in  hospitals  and  nursing 
homes  as  a  deodorant  for  ostomy 
patients  and  incontinent  patients.  The 
comment  cited  an  article  by  Young  and 
Beregi  (Ref.  2)  to  support  the  wide  use 
of  chlorophyllin  as  an  aid  in  controlling 
odors  of  incontinent  patients.  The 
comment  suggested  that  "a  less  frequent 
but  pertinent"  indication  for 
chlorophyllin  is  to  reduce  odor  bom 
cancer  of  the  oral  cavity. 

The  agency  notes  that  chlorophyllin 
copper  complex  is  the  name  adopted  for 
chlorophyllin  by  the  United  States 
Adopted  Names  Council  (Ref.  3). 
Therefore,  chlorophyllin  copper 
complex  is  the  name  used  for  this 
ingredient  in  this  tentative  final 
monograph. 

The  agency  agrees  with  the  comment 
that  chlorophyllin  copper  complex  is 
appropriate  for  use  in  hospitals  and 
nursing  homes  as  an  internal  deodorant 
for  ostomy  patients  and  incontinent 
patients.  In  the  final  monograph  for 
OTC  deodorant  drug  products  for 
internal  use  published  in  the  Federal 
Register  of  May  11. 1990  (53  PR  19862). 
the  agency  concluded  that  chlorophyllin 
copper  complex  (100  to  200  mg  daily) 
is  generally  recognized  as  safe  and 
effective  for  OTC  (internal)  use  in 
controlling  ostomy  odors  and  in 
controlling  the  odors  of  fecal  and 
urinary  incontinence.  The  agency 
considers  the  local  deodorancy  effect  of 
chlorophyllin  copper  complex  when 
used  topically  in  the  oral  cavity  to  be  a 
cosmetic  rather  than  a  drug  e-ffect  and. 
as  such,  would  not  be  subject  to  the 
rulemaking  for  OTC  oral  health  care 
drug  products.  (For  a  discussion  of  the 
cosmetic  uses  of  OTC  oral  health  care 
drug  products,  see  section  I. A., 
comment  3.)  However,  if  a  product 
containing  this  ingredient  makes  a  claim 
that  the  product  "reduces  odor  from 
cancer  of  the  oral  cavity."  this  claim 
would  need  to  be  supported  by  data 


from  appropriate  studies  in  patients 
with  cancer  of  the  oral  canty. 
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11.  Noting  that  the  Oral  Cavity  Panel 
had  classified  chlorophyllin  solely  as  an 
"antimicrobial  agent,"  one  comment 
stated  that  its  antibacterial  properties 
are  less  significant  than  its  healing 
effects.  The  comment  asserted  that  the 
data  submitted  to  the  Panel  emphasized 
that  chlorophyllin  is  primarily  a  healing 
agent  that  acts  to  relieve  discomfort  due 
to  minor  irritations,  inflammation,  and 
other  lesions  by  encouraging  tissue 
repair  and  reducing  inflammation.  The 
comment  contended  that  there  should 
be  a  classification  for  ingredients,  such 
as  chlorophyllin,  that  encourage  repair 
of  minor  irritations  or  inflammation. 
Acknowledging  that  there  might  be 
some  problems  with  using  the  term 
"healing  agents"  for  OTC  drug  products, 
the  comment  suggested  using  the  term 
"tissue-repair  agents"  for  products 
containing  this  ingredient.  The 
comment  referred  to  the  statement  in 
the  Panel's  report  that  no  data  were 
submitted  or  are  available  from 
controlled  studies  to  substantiate  a 
wound  healing  claim  (47  FR  22760  at 
22867)  and  argued  that  its  own 
submission  to  the  Panel  contained  many 
controlled  studies  on  the  wound  healing 
effects  of  chlorophyllin. 

The  agency  has  reviewed  the 
submissions  on  chlorophyiiin  copper 
complex  made  to  the  Oral  Cavity  Panel 
(Refs.  1  and  2)  as  well  as  submissions 
made  to  the  .\dvisory  Review  Panel  on 
OTC  Dentifrice  and  Dental  Care  Drug 
Products  (Dental  Panel)  (Refs.  3  and  4). 
Although  no  antiseptic  claims  appear  in 
the  labeling  of  chlorophyllin  copper 
complex-containing  products  submitted 
to  these  panels,  the  submissions  contain 
data  purporting  to  show  the 
bacteriostatic  effectiveness  of  water- 
soluble  chlorophyllins  as  well  as  data  to 
support  the  wound  healing  claims  (Refs. 
1  and  3).  The  Oral  Cavity  Panel 
evaluated  the  data  submitted  in  support 
of  the  antiseptic  effectiveness  of 
chlorophyllin  copper  complex,  and  the 
Dental  Panel  evaluated  the  data 
submitted  to  support  the  wound  healing 
claims. 

The  Oral  Cavity  Panel  concluded  that 
chlorophyllin  copper  complex  is  safe, 
but  that  there  are  Insufficient  data 
available  to  permit  final  classification  of 


its  effectiveness  as  an  OTC  antiseptic 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  (47  FR  22760  at  22866).  Because 
no  additional  data  were  submitted  to  the 
agency  in  support  of  the  antiseptic 
effectiveness  of  chlorophyllin  copper 
complex,  the  agency  concludes  that  the 
Panel's  Category  III  classification  is 
appropriate.  Therefore,  in  this  tentative 
final  monograph,  the  agency  is 
proposing  a  Category  III  classification 
for  chlorophyllin  copper  complex  as  an 
OTC  oral  health  care  antiseptic 
ingredient. 

In  its  report  on  OTC  oral  mucosal 
injury  drug  products  published  in  the 
Federal  Register  of  November  2. 1979 
(44  FR  63270).  the  Dental  Panel 
concluded  that  water-soluble 
chlorophyllins  are  safe,  but  that  there 
were  insufficient  effectiveness  data 
available  to  permit  final  classification  of 
water-soluble  chlorophyllins  as  oral 
wound  healing  agents  (44  FR  63270  at 
63286).  Therefore,  the  Dental  Panel 
classified  water-soluble  chlorophyllins 
in  Category  III.  In  response  to  the 
publication  of  the  Panel's  report,  the 
agency  received  no  comments  regarding 
chlorophyllin  copper  complex  as  an 
OTC  oral  wound  healing  agent. 
Therefore,  in  the  tentative  final 
monograph  for  OTC  oral  mucosal  injur>' 
drug  products  published  in  the  Federal 
Register  of  July  26,  1983  (48  FR  33984). 
the  agency  accepted  the  Panel's 
evaluation  and  proposed  a  Category  III 
classification  for  chlorophyllin  copper 
complex  as  an  oral  wound  healing 
agent.  Again,  the  agency  received  no 
comments  regarding  chlorophyllin 
copper  complex  in  response  to  the 
publication  of  the  tentative  final 
monograph  for  OTC  oral  mucosal  injury 
drug  products.  Accordingly,  in  the  final 
rule  for  OTC  oral  wound  healing  agents 
published  in  the  Federal  Register  of 
July  18,  1986  (51  FR  26112),  the  agency 
concluded  that  there  was  insufficient 
evidence  to  support  the  effectiveness  of 
chlorophyllin  copper  complex  as  an  oral 
wound  healing  agent.  Therefore, 
chlorophyllin  copper  complex  is 
considered  a  nonmonograph  oral  wound 
healing  ingredient. 
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G.  Comments  on  Domiphen  Bromide 

12.  One  comment  requested  that  the 
agency  approve  domiphen  bromide  at 
concentrations  of  up  to  0.1  percent  for 
safety.  The  comment  described  the 
results  of  various  safety  testing  (e.g.. 
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acute  toxicity,  tiral  ravcosal  otid  eye 
InitatiaD.  svhctaatoc,  and  teratofogy 
studies)  on  domipben  bromide  bKhm 
and  OD  domipben  bromide  in 
combination  with  cetylpyhdinium 
chloride.  The  comment  also  included  a 
safety  report  (Ref.  1)  prepared  from  data 
available  through  Augxist  1982.  The 
comment  stated  that,  in  all  these 
studies,  there  have  been  no  remarkable 
pathologic  findings  and  thus  up  to  0.1 
percent  domipben  bromide  is  safe  lor 
OTC  oral  use  as  a  single  ingredient 

As  stated  in  section  I. A.,  comment  2, 
the  agency  belie\'e9  that  many  of  the 
oral  antiseptic  ingredients  reviewed  by 
the  Oral  Cavity  Panel,  including 
domipben  bromide,  were  placed  ia 
Category  in  for  safety  because  they  were 
used  commerciaUy  inmouthwasfaes  that 
were  reconunended  for  long-term  use  on 
a  daily  basis.  The  agency  believes  that 
the  Panel's  concerns  regarding  the  safety 
of  the  long-term  OTC  use  of  oral 
antiseptic  ingredients  are  not 
necessarily  recant  to  the  short-term 
OTC  use  of  these  ingredients. 

The  agency  has  reevaluated  the  data 
submitted  to  the  Oral  Cavity  Panel 
regarding  the  safety  of  domipben 
bromide  in  light  of  labeling  that  would 
limit  use  of  oral  antiseptic  drug 
products  to  7  days  or  less.  The  Panel 
noted  in  its  discussion  of  domipben 
bromide  (47  FR  22760  at  22868  to 
22869)  that  "the  concentrations  of 
domipben  bromide  used  in  commercial 
lozenges  and  mouthwashes  appear  to  be 
nontoxic."  h  dted  several  studies  in 
which  no  toxicity  could  be 
demonstrated.  According  to  the  Panel. 
the  intravenoiis  LDjo  was  determined  to 
be  18  mg/kg  for  rats,  31  mg/kg  fat  mice, 
and  11  to  12  mg/kg  ka  r^ibits.  An  oral 
LDjo  (speciefl  unspecified)  could  not  be 
determined  because  madied  diarrhea 
resulted,  but  it  was  suspected  to  be 
above  800  mg/kg/day.  The 
intraperitoneal  LOjo  was  40  to  45  mg/kg 
for  rats  and  10  to  20  mg/kg  for  guinea 
pigs.  One  study  (Ref.  2)  discussed  in  the 
Panel's  report  concluded  that  clinical 
use  of  a  mouthwash  containing  0.01 
perceait  domipben  bromide  two  to  six 
times  daily  for  up  to  52  weeks  resulted 
in  no  apparent  toxicity. 

The  Panel  noted  thai  only  six  adverse 
reactions  were  reported  between  1958 
and  1970  £ar  a  lozenge  product 
containing  domiphen  bromide  (47  FR 
22869).  These  included  one  complautt 
of  lack  of  efiectiveness.  two  cases  of 
bums  on  the  tongue,  one  case  of 
soreness  of  the  mouth,  one  case  of 
fungal  growth  after  use  of  the  product, 
and  one  case  of  chalk-like  taster  The 
agency  has  reviewed  its  adverse  reaction 
files  covering  1969  to  May  1993.  During 
those  years,  no  adverse  event  reports 


associated  with  dmmphes  bromide 
were  received. 

The  agency  tentatively  concludes  that 
the  safety  data  evaluated  by  the  Oral 
Cavity  Panel,  30  yean  of  sttiie  marketing 
of  an  OTC  mouthwash  product 
containing  domipben  bromide  C^a^A 
14-598).  and  the  lack  of  adverse  event 
reports  in  its  files  are  sufficient  to 
conclude  that  up  to  0.1  percent 
domipben  bromide  is  safe  as  an  OTC 
oral  antiseptic  when  labeied  for  short- 
term  use  (not  to  exceed  7  da}^). 
However,  when  this  ingredient  is  \xsed 
in  conjunction  with  cetylpyridinium 
chloride  as  an  oral  antiseptic  (see 
section  I.E.,  comment  8),  the  agency  is 
concerned  that  using  domipbni 
bromide  where  excessive  gum  irritation 
or  bleeding  exists  could  increase  the 
absorption  and  systemic  load  of  the 
ingredient  and  possibly  lead  to  some  of 
the  toxicok>gical  effects  discussed  by 
the  Oral  Cavity  Panel  (e.g.,  convulsions, 
central  nervous  system  depression 
follovwd  by  death  d\ie  to  the  curare- like 
action  of  quats)  (47  FR  22760  at  22869). 
Therefore,  the  agency  is  proposing 
labeling  that  would  caution  consumers 
not  to  use  a  product  containing 
domipben  bromide  if  excessive  gum 
irritation  or  bleeding  exists  unless 
directed  to  do  so  by  a  doctor  or  dentist 
as  follows:  "Do  not  use  this  product  If 
gums  are  irritated  or  bleeding  unless 
directed  to  do  so  by  a  doctor  or  dentist." 
This  labeling  will  be  included  in  the 
final  monograph  for  OTC  oral 
antiseptics  if  domipben  bromide 
becomes  Category  I  in  that  rulemaking. 
The  agency  remiests  comment  regarding 
this  proposed  labeling. 

Data  on  the  combination  of 
cetylpyridinium  chloride  and  domipben 
bromide  are  discussed  in  section  I.L., 
comments  30  and  31. 
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13.  One  comment  requested  that  the 
agency  approve  0.05  percent  domipben 
bromide  for  efiectiveness.  The  comment 
stated  that  efiectiveness  was  proven  in 
tests  against  three  organisms,  and  that 
the  results  of  these  tests  were  included 
in  the  comment  IRef.  1]  and  bad  been 
reported  to  the  Oral  Cavity  Panel  (Ref. 
2).  The  comment  added  that  the 
protocol  for  these  studies  was  reviewed 
and  approved  by  the  PaneL  The 
comment  mentioned  that,  in  several 
votes  taken  over  a  period  of  more  than 
3  years,  the  Panel  placed  domiphen 
bromide  in  Category  L  The  comment 


added  that,  at  its  next-to-Iast  meeting, 
the  Panel  reaciiided  its  action  and 
placed  domiphen  bromide,  along  with 
all  other  antiseptic  ingredients,  in 
Category  HI  lor  cHectiveness.  The 
comment  argtied  that  the  Panel's 
decision  was  ill-advised  and  urged  the 
agency  to  give  monograph  status  to 
domiphen  bromide. 

The  agency  believes  that  there  are  not 
enough  data  to  conclude  that  domiphen 
bromide  is  an  effective  oral  antiseptic 
The  eOectiveness  studies  (Reb.  1  and  2) 
were  conducted  according  to  the  ^y 
12, 1977,  version  of  tentative  guidelines 
developed  and  submitted  to  the  Pan^ 
by  the  NDKtA  (formerly  known  as  The 
I^prietary  Association)  (Ref.  3).  Those 
guidelines  were  under  consideration  by 
the  Oral  Cavity  Panel,  but  were 
subsequently  revised  as  described  In  the 
Panel's  1982  report  (47  FR  22760  at 
22890  to  22893).  A  notable  revision 
made  by  the  Panel  was  to  increase  the 
inocuhun  of  test  culture;  the  1977 
NfDM^  guidelines  pro%ided  for  a  1  mL 
aliouot  ofa  1  to  4  dilution  of  inocuhun 
added  to  10  mL  of  the  moirthwash 
product  or  active  ingredient,  while  the 
Panel's  final  guidelines  specified  1  mL 
of  undiluted  cuhiire  in  9  mL  of  product 
or  active  ingredient.  The  Panel  also 
proposed  additional  in  vitro  testing  that 
included  a  determination  of  the 
minimum  Inhibitory  concentration 
(MIQ  of  the  antiseptic  agent,  and  testing 
of  freshly  obtained  chnical  isolates  bmm 
mouth  and  throat  infections  to  provide 
updated,  relex-ant  data  on  the 
susceptibihty  of  these  isolates  to  the 
antiseptic  agent  (47  FR  22760  at  22890 
to  22891).  Since  publication  of  the 
Panel's  repKMt,  no  such  data  for 
domiphen  bromide  have  been  provided 
to  the  agency.  In  addition,  the  agency  ts 
not  aware  of  any  data  from  clinical 
studies  demonstrating  a  theraperrtic 
benefit  fnmi  the  OTC  use  of  domipben 
bromide  in  the  oral  cavity.  The  agency 
concludes  that  additional  data  are 
necessary  to  establish  the  effectiveness 
of  domiphen  bromide  as  an  oral 
antiseptic  to  help  prevent  infection  in 
the  oral  cavity. 

The  agency  believes  that  the  Panel's 
1982  proposed  testing  guide hnes  and  its 
discussicHi  of  clinical  studies  represent 
a  good  starting  point  for  the  design  of 
studies  to  upgrade  a  Category  IT  or 
Category  III  oral  antiseptic  ingredient  to 
Category  L  (See  section  I.M.,  comment 
33  for  a  further  discussion  of  testing 
guidelines  )  Since  testing  requirements 
are  subject  to  change  over  time  b^cat^e 
of  technological  advancements,  the 
agency  notes  that  specific  testing 
guidelines  for  upgrading  ingredients  to 
monograph  statue  are  not  included  in 
the  tentative  final  monograph.  (See  part 
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n.  paragraph  A.2.— Testing  of  Category 
II  and  Category  III  conditions.)  All  such 
testing  should  be  designed  using  the 
most  current  technology  available.  The 
agency  will  meet  with  industry 
representatives  or  other  interested 
parties  at  their  request  to  discuss  testing 
protocols.  Any  party  interested  in 
conducting  studies  should  request  a 
meeting  at  its  earhest  convenience. 
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H.  Comment  on  Phenol 

14.  One  comment  requested  that  the 
agency  classify  1.4  to  1.5  percent  phenol 
in  Category  I  as  an  antiseptic 
mouthwash.  The  comment  stated  that 
until  its  next-to-last  meeting,  the  Oral 
Cavity  Panel  believed  that  the  antiseptic 
capability  of  a  mouthwash  could  be 
demonstrated  through  the  use  of  in  vitro 
and  in  vivo  studies,  but  that  the  Panel 
arbitrarily  decided  to  reverse  its  long- 
standing position  without  additional 
evidence.  The  comment  further  stated  it 
had  presented  documentation  to  the 
Panel  prior  to  its  reversal  that  phenol 
met  the  requirements  of  both  the  in  vitro 
and  in  vivo  protocols.  The  comment 
resubmitted  the  same  studies  it  had 
submitted  to  the  Panel  and  requested 
that  the  agency  accept  these  data  (Ref 

The  agency  has  evaluated  the  studies 
submitted  to  the  Panel  and  concludes 
that  they  are  not  adequate  to  establish 
the  effectiveness  of  phenol  as  an  OTC 
oral  antiseptic  The  comment's  data 
include  one  in  vitro  study  and  two  in 
vivo  efficacy  studies.  No  data  from 
clinical  studies  were  submitted  to  the 
agency  to  demonstrate  a  therapeutic 
benefit  from  the  OTC  use  of  phenol  in 
the  oral  cavity. 

The  in  vitro  study  was  conducted 
according  to  the  July  12, 1977,  NDMA 
tentative  guidelines  that  had  been 
submitted  to  the  Panel  (Ref.  2).  Those 
guidelines  were  under  consideration  by 
the  Oral  Cavity  Panel  at  the  time  the 
comment's  studies  were  conducted,  but 
were  subsequently  revised  as  described 
in  the  Panel's  report  (47  FR  22760  at 
22890).  A  notable  revision  made  by  the 
Panel  was  to  increase  the  inoculum  of 
test  culture;  the  1977  NDMA  guidelines 
provided  for  a  1  mL  aliquot  of  a  1  to  4 
dilution  of  inoculum  added  to  10  mL  of 
the  product  or  active  ingredient,  while 
the  Panel's  final  guidelines  specified  1 
mL  of  imdiluted  culture  in  9  mL  of 
product  or  active  ingredient.  The  Panel 
also  proposed  additional  in  vitro  testing 
that  included  a  determination  of  the 


MIC  of  the  antiseptic  agent,  and  testing 
of  freshly  obtained  clinical  isolates  from 
mouth  and  throat  infections  to  provide 
updated,  relevant  data  on  the 
susceptibility  of  these  isolates  to  the 
antiseptic  agent  (47  FR  22760  at  22890 
to  22891).  No  such  data  were  provided 
for  phenol  following  the  Panel's  final 
recommendations. 

The  two  in  vivo  studies  were  also 
designed  following  tentative  guidelines 
(Ref.  3)  under  consideration  by  the 
Panel.  According  to  those  guidelines,  an 
oral  antiseptic  ingredient  that  reduced 
the  accumulation  of  dental  plaque  was 
considered  to  reduce  microorganisms, 
and  thus  was  deemed  an  oral  antiseptic. 
The  Panel  liad  originally  considered  this 
in  vivo  method,  based  on  plaque 
reduction  on  the  teeth  and  periodontal 
tissues,  as  a  criterion  for  antiseptic 
activity  in  the  oral  cavity,  but 
subsequently  discarded  it,  stating  that 
the  method  was  inexact  and  had  no 
rational  basis  because  dental  plaque  is 
not  a  disease  per  se  (47  FR  22760  at 
22840).  There  was  considerable 
discussion  of  this  issue  by  the  Panel, 
and  in  making  its  final  determination, 
the  Panel  relied  upon  the  opinions  of 
consultants  and  statisticians  who  are 
experts  in  the  field,  as  well  as  on  the 
expertise  of  the  Panel  members  (47  FR 
22840  to  22842).  In  its  final  report,  the 
Panel  did  not  accept  plaque  reduction 
as  a  criterion  for  determining 
effectiveness  of  antiseptic  agents,  and 
the  agency  agrees.  A  subsequent 
segment  of  the  rulemaking  for  OTC  oral 
health  care  drug  products  will  cover 
plaque-related  claims  and  ingredients. 
(.See  section  I.M.,  comment  32.) 

The  agency  disagrees  with  the 
comment  that  the  Oral  Cavity  Panel 
arbitrarily  reversed  its  position 
regarding  in  vitro  and  in  vivo  studies. 
Rather,  after  careful  deliberations,  the 
Panel  modified  its  tentative  in  vitro 
guidelines,  and  replaced  its  tentative  in 
vivo  guidelines  with  others  it  befieved 
were  more  appropriate.  The  agency 
believes  that  the  Panel's  proposed 
testing  guidelines  and  its  discussion  of 
clinical  studies  represent  a  good  starting 
point  for  the  design  of  studies  to 
upgrade  a  Category  U  or  Category  III  oral 
antiseptic  ingredient  to  Category  I.  (See 
section  I.M.,  comment  33  for  a  further 
discussion  of  testing  guidelines.) 
However,  the  agency  notes  that  specific 
testing  guidelines  for  upgrading 
ingredients  to  monograph  status  are  not 
included  in  the  tentative  final 
monograph.  (See  part  II.  paragraph 
A.2. — Testing  of  Category  II  and 
Category  III  conditions.)  All  such  testing 
should  be  designed  using  the  most 
current  technology  available.  The 
agency  will  meet  with  industry 


representatives  or  other  interested 
parties  at  their  request  to  discuss  testing 
protocols.  Any  party  interested  in 
conducting  studies  should  request  a 
meeting  at  its  earliest  convenience. 
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/.  Comments  on  Povidone-Iodine 

15.  Three  comments  objected  to  the 
Oral  Cavity  Panel's  conclusion  that 
there  are  insufficient  data  available  to 
permit  classification  of  povidone-iodine 
as  safe  for  OTC  topical  antimicrobial  use 
on  the  mucous  membranes  of  the  mouth 
and  throat.  One  comment  (Ref  1)  stated 
that  most  of  the  safety  concerns  raised 
by  the  Oral  Cavity  Panel  had  been  fully 
addressed  by  data  submitted  earlier  to 
several  other  OTC  drug  rulemakings:  (1) 
Topical  antimicrobial  drug  products,  (2) 
contraceptive  and  other  vaginal  drug 
products,  (3)  topical  acne  drug  products, 
and  (4)  antifungal  drug  products.  The 
comment  contended  that  had  the  data 
and  testimony  to  these  other  panels 
been  considered  by  the  Oral  Cavity 
Panel,  many  safety  concerns  would  have 
been  resolved  and  duplicative  efforts 
precluded.  Another  comment 
maintained  that  the  Panel's  conclusion 
that  there  are  insufficient  data  available 
to  permit  classification  of  povidone- 
iodine  as  safe  for  antiseptic  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  is  in  error.  A  third  comment 
mentioned  that  a  commercially 
available  mouthwash  containing 
povidone-iodine  has  been  marketed 
under  an  approved  new  drug 
application  (NDA)  (NDA  10-290)  for  a 
quarter  century  without  reports  of  any 
significant  adverse  effects  related  to  this 
product. 

One  comment  contended  that  clinical 
and  experimental  studies  have  shown 
that  povidone-iodine  can  reduce 
infection  in  wounds  or  surgical 
procedures  without  impairing  wound 
healing  or  causing  adverse  reactions. 
The  comment  submitted  several  studies 
to  support  its  statement  (Refs.  2  through 
9).  Another  comment  also  submitted 
data  to  establish  that  povidone-iodine 
preparations  do  not  inhibit  normal 
wound  healing  (Rofs.  10. 11,  and  12). 
The  comment  stated  that  the  concern  as 
to  whether  povidone-iodine  accelerates 
or  delays  wound  healing  was  addressed 
in  detail  in  the  Antimicrobial  II  Panel's 
report  on  the  antifungal  use  of 
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povidone-iodine,  published  in  the 
Federal  Register  of  March  23, 1992  (47 
FR  12480  at  12545). 

One  comment  submitted  three  studies 
(Refs.  la.  14.  and  15^  one  of  which  {Ref. 
13)  was  also  submitted  by  another 
comment,  designed  to  demonstrate  that 
no  carcinogenic  or  mutagenic  effects  are 
associated  with  the  use  of  povidnne- 
iodine.  Ajiother  comment  submitted 
data  regarding  the  cap}3bihty  of 
povidone-iodLne  to  alter  DJiA.  in  living 
cf.Ils.  These  data  were  also  prestnted  to 
the  Vaginal  Panel  in  1378  tRefs.  15  and 
16).  A  third  comment  maintained  that 
ai!  data  relevant  to  the  mutagenic 
potential  of  povidone-iodine  had  been 
considered  by  the  Vaginal  Panel,  which 
concluded  that  povidone-iodine  is  not 
carcinogenic,  teratogenic,  or  mutagenic 
The  comment  submitted  a  review  of  the 
available  data  (Ref.  17). 

One  comment  discussed  the  Oral 
Cavity  Panels  statement  that  "chronic, 
indiscrimiri8t6  use  of  PW-I  [povidone- 
iodmej  has  been  associated  with  iodism, 
an  increase  in  protein-boimd  iodine, 
and  ahered  thyroid  function,"  (47  FR 
22760  at  22833).  The  comment  egreed 
that  indiscriminate  use  of  any  substance 
may  cause  harm  and  stated  that  one  of 
the  functions  of  proper  OTC  drug 
labeling  is  to  instruct  the  consumer  with 
appropriate  directions  so  that 
indisoiraJnata  use  of  pharmaceutical 
products  can  be  avoided.  The  comment 
submitted  FDA  approved  labeling  (from 
NDA  10-290)  fRef.  18)  fc»  a 
commerdally-avaiiable  product  and 
noted  that  the  labeling  should  eliminate 
concerns  about  chronic,  indiscriminate 
use  of  the  product.  The  comment  added 
that  application  of  povidoi>e-iodine  to 
mucosal  tif^ue  does  not  affect  normal 
th}Toid  function  and  stated  that  data 
had  bec:i  submitted  to  FDA  in  support 
of  this  conitntica  (Ref.  19). 

One  comment  indicated  that  the  Oral 
Cavity  Panel's  basis  for  the  following 
statement  was  misdirected:  *Th»  toxic 
effects  of  PVT-I  [povidone-iodine)  are 
due  to  the  release  of  free  iodine  and 
since  the  release  occurs  slowly,  its 
toxicity  and  imtancj'  is  low,"  (47  FR 
22883).  The  comment  agreed  with  the 
Panel  that  the  toxicity  and  irritancy  of 
povidcKie-iodine  is  low;  however,  the 
comment  maintained  that  the  low 
toxicity  and  irritancy  exhibited  by 
povidone-iodine  is  due  to  the  kinetics  of 
the  available  iodine  dynamic 
eq'iilibrium  as  well  as  the  physical  and 
chemical  properties  of  the  iodine  moiety 
in  povidone-iodine  rather  than  the  slow 
release  of  free  iodine  as  suggasted  by  the 
Panel. 

One  comjnent  stated  that  povidone- 
iodine  has  been  the  siibject  of  extensive 
scientific  study  for  decades  and  that  the 


medical  literature  contains 
approximately  4,000  references,   • 
including  extensive  long-term  feeding 
studies  in  animals  and  humans.  The 
comment  pointed  out  the  Oral  Cavity 
Panel  reported  that  povidone-iodine  is 
nontoxic  and  that  the  free  iodine 
released  from  povidone-iodine  has  low 
to.xicity  and  irritancy  (47  FR  22780  at 
22S33).  The  comment  mentioned  that 
the  Panel  also  stated  that  "Povidone  is 
practically  nontoxic,"  "povidone  is  not 
metabolized,"  and  "the  greatest  portioa 
(of  povidone!  is  excreted  unchariged  by 
the  kidney."  The  comment  submitted  a 
toxicology  re-.iew  of  data  to  show  no 
biologically  significant  toxicity  or  other 
adverse  e&cts  of  povidone-iodine 
following  oral  sdministraticKi  [Refs.  20 
through  23).  The  comment  contended 
that  povidone-iodine  is  completely  safe 
for  use  on  either  a  short-  or  long-term 
basis. 

One  comment  st^ed  that  the  rale  of 
absorption  of  povidone  and  iodine  from 
the  povidone-iodine  complex  through 
intact  skin,  vaginal  mucosa,  and  \he 
peritoneal  cavity  has  been  shown  to  be 
insignificant  or  virtually  nonexistent. 
The  comment  submitted  data  to  support 
its  statement  (Refs.  20.  24,  25,  and  26). 
Citing  "dental  academicians,"  the 
comment  contended  that  a  valid 
comparison  can  be  made  between  the 
histology  and  function  of  the  vaginal 
mucosa  and  the  oral  mucosa.  One 
comment  asserted  that  the  safety 
concerns  raised  by  the  Orai  Cavity  Panel 
regarding  the  use  of  povidone-iodine  in 
the  oral  cavity  are  based  upon  uses  of 
povidone-iodine  solution  that  are  not 
relevant  to  the  use  of  low  concentrations 
of  povidone-iodine  in  the  oral  cavity. 
For  example,  the  comment  noted  that 
the  Panel's  concern  about  the  behavior 
of  povidone-iodine  after  parenteral 
administration  is  not  pertinent  to  the 
safety  of  oral  health  care  drug  products 
used  topically  on  the  mouth  and  throat 
(47  FR  22760  at  22883  to  22884). 
Another  (xunment  stated  that  because 
the  oreJ  mucosa  and  the  peritoneum  are 
very  different  histologically  and 
functionally,  studies  on  the  peritoneum 
cited  by  the  Oral  Cavity  Panel  cannot  be 
applied  to  the  use  of  povidone-iodine  in 
the  oral  cavity. 

The  agency  has  considered  the  data 
submitted  in  support  of  the  safety  of 
povidone-iodine,  the  Oral  Cavity  Panel's 
discussion  of  the  safety  of  povidone- 
iodine  (47  FR  22760  at  22883  to  22884). 
and  the  other  advisory  panels' 
evaluations  of  the  safety  of  povidone- 
iodine.  Based  on  this  information,  FDA 
concludes  that  povidone-iodine  should 
be  classified  in  Category  I  for  safety  as 
an  OTC  antiseptic  ingredient  for  short- 
term  (i.e.,  no  more  than  7  days)  topical 


use  on  the  mucous  membrane  of  the 
mouth  and  throat. 

As  stated  elsewhere  ia  this  dociiroent 
(see  section  I.A.,  comment  2),  the 
agency  believes  that  many  of  the  oral 
antiseptic  ingredients  reviewed  by  the 
Panel,  including  povidone-iodLne,  were 
placed  in  Category  m  for  safety  because 
they  were  used  commercially  in 
mouthwashes  that  were  recommended 
for  long-term  use  on  a  daily  basis.  The 
agency  believes  that  the  Oral  Cavity 
Panel's  concerns  regarding  the  safety  of 
the  long-term  OTC  use  of  oral  antiseptic 
ingredients  are  not  necessarily  reJevanf 
to  the  short-term  OTC  use  of  these 
ingredients.  In  its  discussion  of 
povidone-iodine  (47  FR  22760  at 
22884).  the  Panel  stated  that  extensive 
clinical  observations  indicated  that 
povidone-iodine  is  generally 
nonirritatirg  and  nonsensitizing  when 
apphed  to  skin  and  mucous  membranes 
Tbe  Pa^el  ccwjcluded  that  although 
povidone-iodine  may  be  safe  for 
occasional  application  to  the  rnucous 
membranes,  there  were  insufficient  data 
to  est^hi^  its  safety  for  long-term  daily 

The  Oral  Cjvity  Panel's  concern  about 
povidone-iodine's  e^ect  on  wound 
healing  wss  based  upon  a  statement  in 
the  Antimicrobial  I  Panel  report  on 
antimicrobial  drug  prcducts  published 
in  the  Federal  Register  of  Sep'err>ber  13, 
1974  (39  FR  33102)  that  "conflicting 
data  [had  been  presented)  concerning 
the  role  of  PVP-jodine  use  on  the  rate  of 
wound  healing."  Some  data  presented 
to  the  .^timicrobial  I  Panel  suggested 
that  povidone-iodi7>e  had  no  effect  on 
the  rate  of  wound  healtng.  while  other 
data  sugj;ested  a  delay  in  wou.nd  heali.ig 
after  povidone-iodine  use  in  animal 
model  studies  (39  FR  33102  at  33131). 
In  its  evaluation  of  povidone-iodine  as 
a  topical  antifungal  ingredient,  the 
Antimicrobial  II  Panel  rehed  on  new 
data  as  well  as  the  recommendations  of 
the  Antimicrobial  I  Panel.  In  its  report, 
the  Antimicrobial  II  Panel  specifically 
addressed  the  effects  of  povidone-iodir»e 
on  wound  healir^g  (47  FR  12480  at 
12545),  concluded  that  povidone- iodir;€ 
has  no  adverse  effects  on  wound 
healing,  and  d€termir>ed  that  10  percent 
povidone-iodine  is  safe  fc>r  OTC  use  as 
an  antifungal  agent.  In  the  tentative  final 
monograph  for  OTC  first  aid  antiseptic 
drug  products,  the  agency  evaluated 
additional  rww  data  regarding  the  effipct 
of  povidone-iodine  on  wound  healing 
and  concluded  that  this  ingredient  does 
not  delay  wound  healing  (56  FR  33644 
at  33662).  The  agency  has  no  reason  to 
believe  that  the  mechanism  for  woutkI 
heahng  in  the  oral  cavity  is  significantly 
different  from  the  mechanism  for  skin 
wound  heeling.  Therefore,  the  agency 
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believes  that  the  data  discussed  above 
are  applicable  to  wound  healing  in  the 
oral  cavity.  The  agency  tentatively 
concludes  that  povidone-iodine  does 
not  inhibit  normal  wound  healing  in  the 
oral  cavity. 

In  the  tentative  final  monograph  for 
OTC  first  aid  antiseptic  drug  products 
(56  FR  33644  at  33661  to  33662),  the 
agency  discussed  data  from  published 
and  unpubhshed  studies  to  show  that 
povidone-iodine  does  not  alter  thyroid 
function.  The  agency  reviewed  the  data 
and  agreed  that  thyroid  disfunction  does 
not  occur  from  topical  use  of  povidone- 
iodine.  In  addition,  studies  following 
the  application  of  povidone-iodine  to 
the  mucous  membranes  (vagina)  and 
intact  and  damaged  skin  in  humans  and 
animals  reported  protein-bound  iodine 
elevations,  but  no  alterations  in  th>Toid 
function.  The  agency  concluded  that  0.5 
to  5  percent  povidone-iodine  is  safe  for 
OTC  use  as  a  topical  first  aid  antiseptic. 

The  agency  also  agrees  with  one 
comment  that  the  cvurently  available 
information  indicates  that  povidone- 
iodine  is  not  mutagenic  or  carcinogenic. 
In  its  evaluation  of  povidone-iodine  as 
a  topical  antifungal  ingredient,  the 
Ap.timicrobial  11  Panel  relied  on  new 
safety  data  as  well  as  the 
recommendations  of  the  Antimicrobial  I 
Panel  (39  FR  33102  at  33129).  In  its 
report,  the  Antimicrobial  II  Panel 
specifically  discussed  data  on  the 
mutagenicity  potential  of  povidone- 
iodine  (47  FR  12480  at  12545)  and 
concluded  that  povidone-iodine  has  no 
significant  mutagenic  or  carcinogenic 
capabilities.  That  Panel  determined  that 
10  percent  povidone-iodine  is  safe  for 
OTC  use  as  an  antifungal  agent.  The 
Vaginal  Panel  reviewed  a  povidone- 
iodine  migration  and  absorption  study 
in  three  experimental  animal  species 
using  radioactively  tagged  povidone- 
iodine  (48  FR  46694  at  46705).  Although 
there  was  evidence  of  absorption  of 
iodine  from  the  vagina  into  the  systemic 
circulation,  the  experiments  showed 
little  or  no  flow  of  radioactively  tagged 
povidone  into  the  uterus  from  the 
vagina.  Stating  that  "the  weight  of 
evidence  is  sufficient  to  conclude  that 
povidone-iodine  does  not  have  a 
significant  mutagenic  or  carcinogenic 
effect"  (48  FR  46694  at  46705),  that 
Panel  classified  povidone-iodine  as 
Category  I  for  the  relief  of  minor  vaginal 
irritations.  In  addition,  the  agency  has 
searched  the  scientific  literature 
covering  1982  through  May  1993.  and 
has  not  found  any  information 
indicating  that  povidone-iodine  might 
be  mutagenic  or  carcinogenic. 

The  agency  has  reviewed  its  adverse 
reaction  files  covering  1970  to  August 
1 993  (Ref.  26).  During  those  years  there 


were  no  cases  of  adverse  reactions 
associated  with  the  use  of  povidone- 
iodine  as  an  oral  antiseptic.  There  were 
numerous  cases  of  adverse  reactions 
associated  with  the  use  of  topical 
products  containing  povidone-iodine, 
e.g.,  first  aid  antiseptics  or  surgical 
scrubs.  Of  these  cases,  20  were 
classified  as  serious.  Five  deaths 
occurred.  However,  each  death  occiured 
after  the  professional  use  of  povidone- 
iodine  as  a  health  care  antiseptic  in  a 
hospital  setting  (i.e.,  (1)  use  as  surgical 
scrub  on  a  patient  who  had  previously 
been  exposed  to  multiple  radiographic 
examinations,  (2)  use  to  sterilize  the 
peritoneal  cavity  after  surgery,  (3) 
administration  concurrent  with  an 
electrol>ie  solution  by  enema  and 
subsequently  through  a  nasogastric  tube, 
and  (4)  continuous  irrigation  of  a  hip 
wound).  The  other  serious  case  reports 
involved  chest  pain,  contact  dermatitis, 
or  chemical  bums  resulting  from  the 
preoperative  use  of  povidone-iodine 
solutions  as  health-care  antiseptics. 
These  cases  resulted  in  prolonged 
hospitahzations  and/or  disability  (e.g.. 
loss  of  vision  or  bums  of  varying 
degrees).  The  most  frequently  reported 
events  included:  reports  of  rash,  reports 
of  contact  dermatitis,  reports  of 
application  site  reactions,  reports  of 
vaginitis,  and  reports  of  pain.  Other  less 
frequently  reported  reactions  (i.e.,  1  or 
2  reports  per  reaction)  included 
conjunctivitis,  anaphylactic  shock, 
iodism,  rhinitis,  and  dry  skin.  The 
agency  notes  that  the  majority  of  these 
cases  were  the  result  of  povidone-iodine 
products  being  used  by  health  care 
professionals  on  people  who  were  in  the 
hospital  for  surgery  or  who  were 
othenvise  compromised.  In  addition, 
the  povidone-iodine  concentration  in 
the  products  used  in  these  cases  was  5 
to  10  percent,  which  is  much  higher 
than  its  concentration  in  oral  antiseptic 
products  (0.5  percent).  The  agency  does 
not  believe  that  these  reports  are 
relevant  to  the  use  of  povidone-iodine 
as  an  oral  antiseptic  product  used  in 
small  amounts  in  the  oral  cavity  for  a 
limited  period  of  time  (i.e.,  up  to  7 
days). 

The  agency  believes  that  the 
information  contained  in  its  adverse 
reaction  files  and  the  safety  data 
evaluated  by  the  Oral  Cavity  Panel  are 
sufficient  to  conclude  that  0.5  percent 
povidone-iodine  (i.e.,  the  concentration 
evaluated  by  the  Oral  Cavity  Panel)  is 
safe  as  an  OTC  oral  antiseptic  for  short- 
terra  use  (not  to  exceed  7  days). 
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16.  Two  comments  objected  to  the 
Oral  Cavity  Panel's  conclusion  that 
there  is  insufficient  evidence  available 
to  classify  povidone-iodine  in  Category 
I  as  an  effective  oral  antiseptic.  One 
comment  stated  that  a  commercial 
mouthwash  has  been  marketed  under  an 
approved  NDA  for  a  quarter  century  and 
that  reports  of  clinical  studies  involving 
thousands  of  patients  had  been 
submitted  to  the  Panel. 

The  comments  objected  to  the  Panel's 
statement  that  the  "•  •  *  slow  release  (of 
povidone-iodine]  also  raises  doubts 
about  its  effectiveness,  since  the  active 
ingredient  is  elemental  iodine,"  (47  FR 
22760  at  22883).  One  comment  stated 
that  the  Panel's  speculation  on  the 
release  of  iodine  and  its  impact  on  the 
effectiveness  of  povidone-iodine  is 
imfounded.  The  comment  added  that 
the  effectiveness  of  povidone-iodine 
solution  as  a  topical  microbicide  is 
proven  in  the  hundreds  of  studies 
submitted  or  referenced  to  the  Panel. 
The  comment  contended  that  the  Panel 
did  not  develop  an  independent 
viewpoint  regarding  the  effectiveness  of 
povidone-iodine  but  relied  upon  the 
Antimicrobial  I  Panel's  evaluation.  The 
comment  argued  that  the  issues  raised 
by  the  Antimicrobial  I  Panel  were  fully 
answered  by  the  data  submitted  in 
response  to  that  Panel's  report. 

Another  comment  stated  that  the 
efficacy  of  the  povidone-iodine  complex 
is  independent  of  the  initial  content  of 
free  iodine  and  that  biocidal  effect  is 
determined  by  iodine  liberated  from  the 


complex  during  the  reaction  with  amino 
acids  of  the  proteins  of  bacteria,  fungi, 
etc.  The  comment  mentioned  that 
substantial  data  submissions  to  the 
Antimicrobial  I  Panel  and  other  panels 
showed  that  iodine  is  freely  released 
from  the  complex  and  that  the  rate  of 
iodine  release  is  controlled  by  tissue 
demand.  The  comment  submitted  data 
regarding  the  rate  of  release  and 
germicidal  activity  of  povidone-iodine 
(Refs.  1,  2,  and  3).  The  comment  stated 
that  the  studies  established  that:  (1)  The 
biocidal  activity  of  the  complex  is 
independent  of  the  initial  free  iodine 
content;  (2)  the  clinical  effectiveness  of 
the  complex  is  caused  by  the  amount  of 
available  iodine;  (3)  the  iodine  becomes 
effective  by  oxidation  or  iodizing 
reaction  of  amino  acids  of  the  proteins 
of  bacteria,  fungi,  etc.;  (4)  the  iodine  is 
liberated  from  the  povidone-iodine 
complex  at  a  rate  in  the  milliseconds 
time  range;  and  (5)  within  the  acidity 
levels  studied  (i.e.,  those  levels  relevant 
to  the  field  of  medicine,  between  pH  3 
and  5),  no  significant  change  with 
regard  to  the  rapidity  of  iodine  release 
from  the  povidone-iodine  complex 
could  be  observed.  The  comment 
concluded  that  there  are  sufficient  data 
available  to  establish  the  effectiveness  of 
povidone-iodine  for  use  as  an  OTC  oral 
antiseptic. 

As  part  of  FDA's  DESI  program, 
mouthwash  products  containing 
povidone-iodine,  cetylpyridinium 
chloride,  and  other  ingredients  were 
reviewed  by  the  N.^S-NRC/DESG  and 
found  ineffective  for  claims  relating  to 
antimicrobial,  antiseptic,  germicidal, 
and  analgesic  uses  (35  FR  12423).  In  a 
subsequent  notice  published  in  the 
Federal  Register  of  December  2,  1971 
(36  FR  23000),  the  agency  stated  that 
because  of  the  implementation  of  the 
OTC  drug  review,  mouthwash  and 
gargle  products  reviewed  under  the 
DESI  program  would  now  be  under  the 
purview  of  the  OTC  drug  review;  thus, 
final  agency  action  on  these  products 
would  be  deferred  pending  evaluation 
of  the  data  and  information  concerning 
such  products  under  the  OTC  drug 
review. 

The  ^ency  has  reviewed  the  data 
submitted  regarding  the  availability  of 
iodine  frx)m  the  povidone-iodine 
complex  and  considered  the  data 
discussed  in  the  tentative  final 
monograph  for  OTC  topical  acne  drug 
products,  published  in  the  Federal 
Register  of  January  15,  1985  (50  FR  2172 
at  2173  to  2174)  and  in  the  tentative 
final  monograph  for  OTC  first  aid 
antiseptic  drug  products  (56  FR  33644  at 
33661).  The  agency  agrees  with  the 
comment  that  the  issues  regarding  the 
availability  of  iodine  from  povidone- 


iodine  complex  and  the  stability  of  the 
complex  have  been  resolved  for  this 
ingredient.  However,  the  agency  has 
determined  that  further  studies  are 
needed  to  demonstrate  the  effectiveness 
of  povidone-iodine  for  OTC  topical  use 
in  the  oral  cavity  to  help  prevent 
infection. 

As  discussed  in  section  I.K.,  comment 
27,  the  agency  believes  that  0.5  percent 
povidone-iodine  is  an  efTective  oral 
antiseptic  for  professional  use  when 
used  for  the  preparation  of  the  oral 
mucosa  prior  to  injection,  dental 
surgery,  or  tooth  extraction  by  a  health 
care  professional.  However,  the  data 
discussed  in  that  comment  do  not 
support  OTC  use  of  povidone-iodine  as 
an  OTC  oral  antiseptic.  The  data 
demonstrate  that  applying  povidone- 
iodine  according  to  the  specialized 
professional  labeling  directions 
proposed  in  §  356.80(c)(3)  of  this 
tentative  final  monograph  results  in  a 
decrease  of  bacteremia  after  oral  surgery 
or  tooth  extraction.  They  did  not 
demonstrate  a  therapeutic  benefit  from 
using  povidone-iodine  as  an  OTC  oral 
rinse.  Although  the  gingival  mucosa 
surrounding  the  operation  sites  were 
sampled  prior  to  and  immediately  after 
surgery  or  tooth  extraction,  the  studies 
did  not  demonstrate  a  decrease  in  the 
number  of  oral  bacteria  over  an 
extended  period  of  time,  and  the 
organisms  affected  by  the  povidone- 
iodine  treatment  were  not  completely 
identified.  These  studies  do  not 
demonstrate  the  effectiveness  of 
povidone-iodine  when  used  as  an  OTC 
oral  rinse.  In  addition,  the  agency  is  not 
aware  of  any  data  from  clinical  studies 
demonstrating  a  therapeutic  benefit 
from  the  OTC  use  of  povidone-iodine  in 
the  oral  cavity. 

The  agency  believes  that  the  Panel's 
proposed  ir  vitro  and  in  vivo  testing 
guidelines  and  its  discussion  of  clinical 
studies  represent  a  good  starting  point 
for  the  design  of  studies  to  upgrade  a 
Category  IT  or  Category  III  oral  antiseptic 
ingredient  to  Category'  I.  (See  section 
I.M.,  comment  33  for  a  further 
discussion  of  testing  guidelines.) 
However,  the  agency  notes  that  specific 
testing  guidelines  for  upgrading 
ingredients  to  monograph  status  are  not 
included  in  this  monograph.  (See  part  II. 
paragraph  A. 2. — Testing  of  Category  11 
and  Category  III  conditions.)  All  such 
testing  should  be  designed  using  the 
most  current  technology  available.  The 
agency  will  meet  with  industry 
representatives  or  other  interested 
parties  at  their  request  to  discuss  testing 
protocols. 
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17.  One  comment  objected  to  the  Oral 
Cavity  Panel's  statement  (47  FR  22760  at 
22882)  that  "There  is  some 
disagreement  concerning  the  chemical 
nature  of  povidone-iodine.  Some  believe 
that  it  is  a  specific  chemical  entity; 
others  claim  that  it  is  merely  a  complex. 
The  prevalent  consensus  is  that 
povidone-iodine  is  a  complex  of 
povidone  and  elemental  iodine." 
Maintaining  that  there  is  no 
disagreement  among  quaUfied  scientists 
concerning  the  chemical  nature  of 
povidone-iodine,  the  comment  stated 
that  povidone-iodine  is  a  specific 
chemical  entity  that  is  defined  in  the 
Official  Compendia  and  the  scientific 
literature.  Referring  to  the  "United 
States  Pharmacopeia  (U.S.P.)  XX" 
description  of  povidone-iodine  as  "*  * 
•  a  complex  of  iodine  with  povidone" 
(Ref  1),  the  comment  contended  that 
the  fact  that  po\idone-iodine  is 
described  as  a  complex  does  not 
contradict  its  existence  as  a  chemical 
entity.  The  comment  stated  that  a 
"complex"  is  formed  by  the  "bonding  of 
two  or  more  compounds,  resulting  in  a 
new  chemical  entity  having  properties 
distinguishable  from  those  of  the 
component  parts."  According  to  the 
comment,  data  in  the  public  record 
demonstrate  that  povidone-iodine  is  a 
well-defined  chemical  entity  that  retains 
the  full  antimicrobial  spectrum  of 
iodine  without  the  noxious  chemical 
and  physical  properties  of  elemental 
iodine,  thereby  providing  a  stable, 
essentially  nonirritating  and  nontoxic 
compound. 

Another  comment  agreed  with  the 
Oral  Cavity  Panel's  recognition  of  the 
"prevailing  consensus"  that  povidone- 
iodine  is  a  complex  composed  of 
povidone  and  iodine.  However,  this 
comment  felt  that  the  Panel  may  have 
been  unaware  of  the  nature  of  povidone- 
iodine,  and  contended  that  this  lack  of 
awareness  may  have  affected  other 
considerations  concerning  the  source  of 
the  complex's  effectiveness,  the  rate  of 
iodine  release,  and  the  complex's  effect 
on  the  rate  of  healing.  The  comment 
included  a  detailed  chemical 
description  of  povidone-iodine  and  of 
povidone-iodine's  activity  (Ref.  2). 

One  comment  asserted  that  the 
Panel's  misunderstanding  of  the  nature 
of  povidone-iodine  is  indicated  by  its 


statement  that  "Povidone  is  available  as 
a  series  of  aggregates  having  mean 
molecular  weights  ranging  from  10,000 
to  700.000  daltons,"  (47  FR  22760  at 
22883).  Stating  that  the  U.S.P.  XX 
described  povidone  as  a  series  of 
products  rather  than  a  series  of 
aggregates  (Ref.  1),  the  comment 
maintained  that  the  povidone  product 
used  in  the  synthesis  of  povidone- 
iodine  does  not  spread  over  the  broad 
range  of  molecular  weights  described  by 
the  Panel  but  has  a  molecular  weight 
average  of  less  than  40.000.  The 
comment  added  that  this  specificity  in 
molecular  weight  must  be  recognized 
when  considering  the  properties  of  the 
povidone  used  to  synthesize  povidone- 
iodine. 

The  agency  has  reviewed  the 
literature  and  believes  that  povidone- 
iodine  is  a  well-defined  chemical. 
Povidone-iodine  is  described  in  "U.S.P. 
XXII"  (Ref.  3)  and  in  "Martindale.  The 
Extra  Pharmacopeia"  (Ref.  4)  as  a 
complex  of  iodine  with  povidone  (2- 
pyrroUdinone,  1-ethenyl-.  homopolymer 
or  l-vinyl-2-p>Trolidinone  polymer)  that 
contains  not  less  than  9  percent  and  not 
more  than  12  percent  of  available  iodine 
calculated  on  a  dried  basis.  "U.S.P. 
XXII"  (Ref.  3)  provides  standards  for  the 
purity  and  acceptability  of  iodine, 
povidone,  and  povidone-iodine.  Other 
references  describe  povidone-iodine  as 
iodine  compounded  or  complexed  with 
povidone  (Refs.  5  and  6). 

Regarding  the  Panel's  statement  that 
"Povidone  is  *  *  *  a  series  of  aggregates 
*  •  •"  (47  FR  22760  at  22883),  the 
agency  notes  that  "U.S.P.  XXII" 
describes  povidones  as  a  "synthetic 
polymer  consisting  essentially  of  linear 
l-vinyl-2-pyrroUdinone  groups,  the 
degree  of  polymerization  of  which 
results  in  polymers  of  various  molecular 
weights."  (Ref.  3).  Povidone  is  produced 
commercially  as  a  series  of  products 
having  mean  molecular  weights  ranging 
from  about  10,000  to  about  700,000  (Ref. 
6),  and  the  Panel  correctly  described  the 
ramge  of  molecular  weights  of  povidone 
available.  However,  it  neglected  to  point 
out  that  povidone  having  an  average 
molecular  weight  of  40,000  is  used  in 
the  preparation  of  povidone-iodine  (Ref 
6).  For  the  above  reasons,  the  agency 
concludes  that  there  is  Utile  or  no 
disagreement  regarding  the  chemical 
nature  of  povidone-iodine. 
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18.  Two  comments  maintained  that 
several  of  the  Oral  Cavity  Panel's 
statements  in  its  discussion  of 
povidone-iodine  (47  FR  22760  at  22882 
to  22885)  showed  a  basic 
misunderstanding  of  the  behavior  of 
povidone-iodine  in  solution.  One 
comment  requested  that  the  Panel's 
introductory  discussion  of  povidone- 
iodine  be  rewritten  to  properly  reflect 
the  chemical  dnd  physical  properties  of 
povidone-iodine  and  that  the 
information  provided  should  accurately 
describe  the  product  used  in  the 
formulation  of  OTC  oral  health  care 
antimicrobial  preparations. 

The  comment  asserted  that  the  Panel's 
statement  which  reads  "The  iodine  that 
can  be  released  in  its  free  form  from 
povidone-iodine  is  approximately  10 
percent  of  the  labeled  iodine  content  of 
the  complex"  (47  FR  22883)  is 
misleading.  The  comment  noted  that 
povidone-iodine  powder  contains  about 
10  percent  available  iodine  and  a  10- 
percent  aqueous  solution  of  povidone- 
iodine  provides  1  percent  titratable 
iodine,  all  of  which  is  available  for 
germicidal  use. 

The  comment  indicated  that  the 
following  statement  made  by  the  Panel 
is  in  error:  "Freshly  prepared  solutions 
of  povidone-iodine  do  not  give  a  blue 
color  with  starch  as  do  tinctures  and 
other  solutions  of  elemental  iodine. 
Solutions  that  have  been  standing  for 
some  time  do  give  a  blue  color"  (47  FR 
22883).  The  comment  referred  to  the 
two  identification  tests  required  by  the 
U.S.P.  for  povidone-iodine  solution 
(Ref.  1)  and  stated  that  identification 
test  A  requires  a  blue  color  upon 
mixture  of  a  povidone-iodine  solution 
with  starch  TS  (test  solution),  and  test 
B  requires  that  no  blue  color  be 
produced.  Stating  that  test  B  detects  the 
presence  of  uncomplexed  free  iodine, 
the  comment  asserted  that  properly 
manufactured  povidone-iodine 
solutions  conform  to  these  U.S.P. 
standards  and  do  not  deteriorate  and 
release  free  iodine  vapor  under  normal 
storage  conditions,  as  the  Panel's  quoted 
statement  implies. 

The  comment  objected  to  the 
following  statement  in  the  Panel's 
discussion  of  povidone-iodine:  "The 
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addition  of  sodium  bicarbonate  makes 
aqueous  solutions  less  acidic,  but  also 
less  stable."  (47  FR  22760  at  22883),  and 
noted  that  "a  current  In-Process 
Revision  of  the  U.S.F."  provides  for  a 
pH  range  of  2.0  to  6.5.  Citing  the 
"Fharmacopeial  Forum"  (Ref.  2).  the 
comment  stated  that  this  pH  range 
reflects  the  range  of  values  found  in 
commercial  formulations  and  is 
consistent  wth  adequate  stability, 
germicidal  activity,  and  dermal  safety. 
Noting  that  product  stability  is  fully 
regulated  under  Current  Good 
Manufacturing  Practice  (CGMP) 
regulations  found  in  21  CFR  parts  210 
and  211,  the  comment  maintained  that 
its  povidone-iodine  mouthwash  gargle 
product  is  stable,  has  a  documented 
shelf-life  stability,  and  is  labeled  with 
an  expiration  date. 

Citing  the  Panel's  statement  "When 
an  aqueous  solution  is  applied  topically, 
a  slow  release  of  free  iodine  occurs 
which  exerts  antimicrobial  action"  (47 
FR  22760  at  22883),  the  comment 
asserted  that  the  activity  of  povidone- 
iodine  solution  is  not  the  result  of  a 
slow,  "trickle  type"  of  release  of  free 
iodine,  but  occiu^  because  iodine  is 
available  in  the  course  of  a  continuous, 
dynamic  equilibrium  reaction.  The 
comment  added  that  the  dynamic 
equilibrium  results  in  the  immediate 
availability  of  all  the  iodine  present  in 
the  solution  at  virtually  the  same  rate  as 
for  tincture  of  iodine.  The  comment 
maintained  that  data  submitted  to  the 
Oral  Cavity  Panel,  the  Antimicrobial  I 
Panel,  and  the  rulemaking  for  OTC 
topical  acne  drug  products  demonstrate 
that  all  of  the  iodine  present  in  an 
aqueous  solution  of  povidone-iodine  is 
instantly  (i.e.,  within  milliseconds) 
available  upon  application  to  the  tissue 
site;  therefore,  the  Panel's  reference  to  a 
"slow  release  of  free  iodine"  is 
incorrect. 

The  second  comment  maintained  that 
a  key  factor  in  the  availability  of 
elemental  iodine  from  the  povidone- 
iodine  complex  is  the  ability  of  the 
complex  to  keep  the  antimicrobial 
iodine  in  reserve  and  supply  it  only  on 
demand.  The  comment  stated  that  when 
there  is  no  iodine  demand,  the  level  of 
free  iodine  is  kept  quite  low,  contrary  to 
the  Panel's  statement  regarding  the 
continuous  "slow-release"  of  iodine. 
The  comment  contended  that  at 
equilibrium  the  concentration  of  iodine 
is  low,  but  as  the  iodine  is  depicted 
from  the  solution,  it  is  replaced 
instantaneously  from  the  available  pool. 
Thus,  the  comment  concluded  that  the 
rate  of  release  of  iodine  is  not  variable, 
but  is  always  the  same  and  that  the 
germicidal  activity  of  povidone-iodine 
is  not  affected  until  the  entire  pool  is 


depleted.  The  comment  submitted  data 
describing  the  structure  and  the  kinetics 
of  iodine  release  from  the  povidone- 
iodine  complex  (Refs.  3  and  4)  and 
pxuporting  to  confirm  the  in  vitro 
microbiological  consequences  of  the 
release  mechanism  (Ref  5). 

The  agency  considers  the  following 
statement  made  by  the  Panel  in  its 
discussion  of  povidone-iodine  to  be 
unclear  and  undocumented:  "Freshly 
prepared  solutions  *  *  *  do  not  give  a 
blue  color  *  *  *"  (47  FR  22760  at 
22883).  The  agency  agrees  with  the 
comments  that  properly  manufactured 
povidone-iodine  solution  must  comply 
with  the  appropriate  U.S.P.  standards 
that  include  two  identification  tests:  one 
in  which  the  formation  of  a  blue  color 
confirms  the  presence  of  available 
iodine  in  the  povidone-iodine  solution, 
and  the  other  in  which  the  lack  of  a  blue 
color  confirms  that  free  iodine  is  not 
being  released  into  the  atmosphere  (Ref. 
6).  The  absence  of  free  iodine  in  the 
atmosphere  is  indicative  that  the  vapor 
pressiue  of  povidone-iodine  solution  is 
virtually  zero  in  contrast  to  the  high 
vapor  pressure  demonstrated  by  iodine 
tincture. 

Regarding  the  Panel's  statement  that 
"The  addition  of  sodium  bicarbonate 
makes  aqueous  solutions  [pH  2.0]  less 
acidic,  but  also  less  stable"  (47  FR 
22760  at  22883),  the  agency  notes  that 
the  U.S.P.  specifies  a  pH  range  between 
1.5  and  6.5  for  povidone-iodine  topical 
solutions  (Ref.  6).  Therefore,  a 
povidone-iodine  topical  solution  should 
be  stable  for  its  shelf  life  at  any  pH 
between  1.5  and  6.5.  The  agency  also 
agrees  with  the  comment  that  issues 
regarding  stability  would  be  governed 
by  the  CGMP  regulations  (21  CFR  parts 
210  and  211).  These  regulations  require 
a  written  testing  program  to  assess  the 
stability  of  finished  products  and  to 
determine  appropriate  storage 
conditions  and  an  expiration  date. 
Section  211.137(a)  (21  CFR  211.137(a)) 
requires  that  products  bear  an 
expiration  date  supported  by 
appropriate  stability  testing.  However, 
§  21 1.137(g)  provides  that  expiration 
dating  requirements  are  not  enforced  for 
human  OTC  drug  products  if  their 
labeling  does  not  bear  dosage 
limitations  and  they  have  been  shown  to 
be  stable  for  at  least  3  years  by 
appropriate  stability  data. 

The  agency  has  reviewed  the  data 
submitted  on  the  kinetics  of  iodine 
released  from  the  povidone-iodine 
complex  in  solution  (Refs.  3  and  4)  and 
discussed  the  data  in  the  tentative  final 
monograph  for  OTC  topical  acne  drug 
products  (50  FR  2172  at  2173  and  2174) 
and  in  the  tentative  final  monograph  for 
OTC  topical  antifungal  drug  products 


published  in  the  Federal  Register  of 
December  12, 1989  (54  FR  51136  at 
51143  and  51144).  The  agency  agrees 
with  the  comment  that  all  of  the  iodine 
in  a  povidone-iodine  solution  is 
immediately  available  and  that  the  rate 
of  iodine  release  from  the  povidone- 
iodine  complex  is  neither  slow  nor 
variable. 

Regarding  the  comment's  statement 
that  povidone-iodine  powder  contains 
10  percent  available  iodine  and  that  a 
10-percent  solution  of  povidone-iodine 
contains  1  percent  available  iodine,  the 
agency  notes  that  "U.S.P.  XXII"  states 
that  povidone-iodine  powder  contains 
not  less  than  9  percent  and  not  more 
than  12  percent  available  iodine  (Ref.  6). 
Earlier  compendia  (e.g.,  "U.S.P.  XIX" 
(Ref.  7))  characterized  a  10-percent 
povidone-iodine  solution  as  equivalent 
to  1  percent  available  iodine. 

Regarding  the  data  submitted  to 
confirm  the  in  vitro  microbiological 
consequences  of  the  povidone-iodine 
complex's  release  mechanism  (Ref.  5), 
the  agency  discusses  the  oral 
antimicrobial  effectiveness  of  povidone- 
iodine  in  section  1. 1.,  comment  16. 

One  comment  requested  that  the 
introductory  portion  on  povidone- 
iodine  in  the  Panel's  report  should  be 
rewritten  to  reflect  these  corrections. 
Although  the  agency  acknowledges 
some  ambiguities  in  the  Panel's 
introductory  discussion  of  povidone- 
iodine  (47  FR  22760  at  22882  to  22885). 
it  does  not  see  a  need  to  rewrite  that 
discussion.  The  agency  believes  that  the 
above  response  should  add  to  and 
clarify  the  Panel's  discussion  of  the 
chemical  and  physical  nature  of 
povidone-iodine  in  solution. 
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/.  Comments  on  Dosages  for  Oral 
Antiseptic  Ingredients 

19.  One  comment  stated  that  the 
dosage  level  of  0.025  percent  eucalyptol. 
as  recommended  in  the  Oral  Cavity 
Panel's  majority  report  on  antimicrobial 
agents  (47  PR  22760  at  22873).  is 
incomplete.  The  comment  contended 
that  the  dosage  should  read  0.025  to  0.1 
percent  concentration,  the  range 
reviewed  by  the  Panel  and  correctly 
listed  in  the  Panel's  evaluation  of 
eucalyptol  as  an  anesthetic/ analgesic 
(47  FR  22827). 

The  agency  has  reviewed  the 
administrative  record  regarding  the 
Panel's  evaluation  of  eucalyptol  as  an 
antimicrobial  agent  and  notes  that  one 
product  submitted  to  the  Panel 
contained  eucalyptol  at  a  concentration 
of  0.025  percent  (Ref.  1),  while  another 
submitted  product  contained  0.091 
percent  eucalyptol  (Ref.  2).  The  Panel 
also  reviewed  data  on  products 
containing  eucalyptol  used  as  an 
anesthetic/analgesic  ingredient  in  the 
same  dosage  range  (i.e.,  0.025  to  0.091 
percent)  and  apparently  rounded  off  the 
0.091  percent  dose  in  the  data  to  0.1 
percent  in  its  report.  Therefore,  the 
agency  agrees  with  the  comment  that 
the  proposed  dosage  range  for 
eucalyptol  as  an  antiseptic  agent  should 
also  have  read  0.025  to  0.1  percent. 
However,  because  eucalyptol  is 
classified  as  Category  ID  as  both  an  oral 
health  care  antiseptic  and  anesthetic/ 
analgesic  ingredient  in  the  OTC  oral 
health  care  drug  products  rulemaking, 
the  proposed  dosage  range  serves  only 
as  a  guide  to  anyone  interested  in 
testing  eucalyptol  for  upgrading  to 
Categor>'  I.  However,  data  on  any 
concentration  of  eucal>-ptol  may  be 
submitted. 
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K.  Comments  on  Labeling  for  Oral 
Antiseptic  Ingredients 

20.  Three  comments  objected  to  the 
Oral  Cavity  Panel's  recommendation 
that  the  term  "antiseptic"  and  any 
reference  to  the  pharmacologic  effects  of 
antimicrobial  agents  not  be  included  in 
its  recommended  monograph.  One 
conunent  stated  that  the  Panel's  position 
is  contrary  to  the  act,  which  requires  a 
statement  of  pharmacologic  effect  or 
class  of  drug  in  OTC  labeling.  Another 
comment  contended  that  the  term 
"antiseptic"  should  be  preserved  in  the 
statement  of  identity  because,  by 


traditional  definition,  an  antiseptic  is  a 
substance  that  kills  or  inhibits  the 
grovrth  of  microorganisms.  Stating  that 
antiseptic  activity  is  synonymous  with 
antimicrobial  activity,  the  comment 
requested  the  approval  of  the  following 
terms  as  statements  of  identity  for  OTC 
oral  antimicrobials:  (1)  Oral 
antimicrobial,  (2)  oral  antiseptic,  and  (3) 
oral  antibacterial.  The  other  comment 
added  that  the  terms  "antiseptic"  and 
"kills  germs"  should  be  placed  in 
Category  I  in  the  tentative  final 
monograph. 

In  discussing  the  use  of  the  terms 
"antiseptic."  "disinfectant."  and 
"antimicrobial  agent."  the  Oral  Cavity 
Panel  stated  that  the  term 
"antimicrobial  agent"  describes  an 
ingredient  in  OTC  oral  health  care  drug 
products  that  kills  or  interferes  with  the 
proliferation  and  activity  of 
microorganisms,  both  pathogenic  or 
nonpathogenic,  and  that  a  therapeutic 
benefit  may  or  may  not  be  derived  fi-om 
its  use  (47  FR  22760  at  22833).  The 
Panel  defined  the  terra  "antiseptic"  as 
an  antimicrobial  agent  that,  when  used 
on  living  tissue,  produces  some 
therapeutic  benefit  and  acts  to 
counteract  an  infection.  A 
"disinfectant"  was  defined  as  an 
antimicrobial  agent  used  on  inanimate 
objects.  Thus,  the  Panel  considered  the 
term  "antimicrobial  agent"  to  be  a 
general  term  that  encompasses  both 
antiseptics  and  disinfectants, 
disregarding  how  the  ingredient  is  used. 
The  Panel  included  the  following 
statement  of  identity  in  §  356.51(a)  of  its 
recommended  monograph  (47  FR  22760 
at  22928):  "oral  health  care 
antimicrobial." 

The  agency  disagrees  with  the  Panel's 
recommendation  that  the  term 
"antiseptic"  not  be  used  as  part  of  the 
statement  of  identity  for  antimicrobial 
agents  contained  in  OTC  oral  health 
care  drug  products  (47  FR  22760  at 
22833).  "The  agency  believes  that  the 
Panel  was  opposed  to  the  terra 
"antiseptic"  because,  according  to  the 
Panel's  definition,  this  term  implies 
therapeutic  benefit  and  the  Panel  was 
not  convinced  of  the  effectiveness  of 
OTC  antiseptics  in  providing  a 
therapeutic  benefit,  i.e..  relief  of  sore 
mouth  and  sore  throat  symptoms. 
However,  the  agency  believes  that  the 
term  "oral  antiseptic"  is  appropriate  for 
use  in  the  statement  of  identity  for  the 
active  ingredients  included  in  this 
segment  of  the  oral  health  care  drug 
products  rulemaking.  Those  found 
effective  could  provide  a  therapeutic 
benefit.  An  antiseptic  is  a  substance  that 
can  kill  or  inhibit  the  growth  of 
microorganisms  when  applied  to  living 
tissues  without  significant  harm  to  the 


tissues  (Ref.  1).  This  definition  is  in 
keeping  with  the  definition  of  an 
antiseptic  in  section  201(o)  of  the  act  (21 
U.S.C.  321(o)).  If  safety  and 
effectiveness  data  support  the  inclusion 
in  Category  I  of  any  antiseptic  active 
ingredient(s)  for  OTC  use  in  oral  health 
care  drug  products,  the  agency  believes 
that  the  term  "antiseptic"  is  well 
recognized  by  consumers  and  can 
appropriately  be  used  in  the  labeling  for 
such  products. 

The  agency  believes  that  the  term 
"health  care,"  while  appropriate  for 
classification  purposes  and  used  to 
identify  this  rulemaking,  is  cumbersome 
and  unnecessary  in  consumer  labeling 
as  a  statement  of  identity  for  an  OTC 
oral  antiseptic.  Therefore,  in  this 
tentative  final  monograph,  the  agency  is 
proposing  to  revise  the  statement  of 
identity  in  §  356.51(a)  of  the  Panel's 
recommended  monograph  (47  FR 
22928)  to  include  the  term  "antiseptic" 
instead  of  the  term  "health  care 
antimicrobial."  The  agency  is  also 
revising  the  statement  of  identity  to 
include  dosage  forms  (see  section  I.K.. 
comment  21).  and  is  renumbering  the 
statement  of  identity  section  as 
§  356.64(a). 

Because  the  term  "antiseptic"  is  well 
recognized  by  consumers  and  because 
the  agency  wishes  to  minimize 
consumer  confusion  about  the  labeling 
of  similar  marketed  products,  the  terms 
"oral  antimicrobial"  and  "oral 
antibacterial"  are  not  being  included  as 
alternate  statements  of  identity  for  this 
class  of  drug  products.  However,  the 
agency  has  no  objection  to  such  tenns 
appearing  in  the  labeling  as  other 
information  provided  it  does  not  appear 
in  any  portion  of  the  labeling  required 
by  the  monograph  and  does  not  detract 
from  such  required  information. 

The  agency  is  not  including  in  this 
tentative  final  monograph  the  Panel's 
definition  for  an  antimicrobial  agent  in 
§  356.3(c)  of  its  recommended 
monograph  (47  FR  22760  at  22927). 
Instead,  the  agency  is  proposing 
definitions  for  the  terms  "antiseptic 
drug"  and  "oral  antiseptic"  in  §  355.3  as 
follows: 

Antiseptic  dnig.  In  accordance  with  section 
201(o)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321(o)).  "The 
representation  of  a  drug,  in  its  labeling,  as  an 
antiseptic  shall  be  considered  to  be  a 
representation  that  it  is  a  germicide,  except 
in  the  case  of  a  drug  purporting  to  be.  or 
represented  as,  an  antiseptic  for  inhibitory- 
use  as  a  wet  dressing,  ointment,  dusting 
powder,  or  such  other  use  as  involves 
prolonged  contact  with  the  body." 

Oral  antiseptic.  An  antiseptic-containing 
drug  product  applied  topically  to  the  oral 
cavity  to  help  prevent  infection  in  wounds 
caused  by  minor  oral  irritations,  cuts. 
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scrap>es,  or  injury  following  minor  dental 
procedures. 

The  agency  believes  that  claims  such 
as  "kills  germs"  could  be  potentially 
misleading  to  the  average  consumer  if 
directly  associated  with  the  term 
"infection"  that  is  included  in  the 
indication.  The  term  "kill  germs"  may 
be  interpreted  to  imply  elimination  of 
all  bacteria  in  the  mouth  when,  in  fact, 
oral  antiseptics  used  in  the  mouth  only 
decrease  the  number  of  certain  bacteria. 
However,  the  agency  believes  this  term 
is  familiar  to  the  average  consumer  and 
may  be  useful  in  describing  a  product's 
action  or  intended  effect.  Although  this 
term  is  not  included  in  the  monograph, 
it  may  be  included  in  labeUng  of  oral 
antiseptic  drug  products  provided  it  is 
not  intermingled  with  labeling 
established  by  the  monograph  and  is  not 
used  in  a  false  or  misleading  manner. 

Reference 

( 1 )  Berkow.  R.,  editor,  "The  Merck  Manual 
of  Diagnosis  and  Therapy,"  14th  ed.,  Merck 
and  Co.,  Inc.,  Rahway.  NJ,  p.  2300, 1982. 

21.  One  comment  requested  that  the 
agency  approve  the  following 
statements  of  identity,  and  any 
reasonably  synonymous  statements,  for 
the  combination  of  0.045  percent 
cetylpyridinium  chloride  and  0.005 
percent  domiphen  bromide:  "(1)  oral 
antiseptic,  (2)  oral  antimicrobial,  (3) 
mouthwash.  (4)  gargle,  and  (5) 
mouthwash  and  gargle." 

The  statement  of  identity  for  oral 
health  care  antiseptics  is  discussed  in 
section  I.K.,  comments  20  and  22.  As 
explained  there,  the  agency  believes  that 
the  term  "oral  antiseptic"  is  appropriate 
as  the  statement  of  identity  for  these 
products.  Because  the  term  "antiseptic" 
is  well  recognized  by  consumers,  and  in 
order  to  avoid  confusion  in  the 
marketplace,  the  term  "oral 
antimicrobial"  is  not  being  included  in 
the  monograph  as  an  alternate  statement 
of  identity.  However,  the  agency  has  no 
objection  to  the  term  "oral 
antimicrobial"  appearing  in  the  labeUng 
as  other  information  provided  it  is  not 
intermingled  with  labeUng  established 
by  the  monograph,  and  it  is  not  used  in 
a  false  or  misleading  manner. 

In  accord  with  21  CFR  201.61, 
wherever  possible,  the  agency  prefers  to 
use  the  general  pharmacological 
category  as  the  statement  of  identity  for 
OTC  drug  products;  where  this  is  not 
appropriate,  the  principal  intended 
action  is  used.  The  terms  "mouthwash," 
"gargle,"  or  "mouthwash  and  gargle"  by 
themselves  do  not  inform  consumers  of 
the  pharmacological  category  or  the 
principal  intended  action  of  a  drug 
product.  The  agency  recognizes  that  oral 
products  have  beoi  marketed  for  years 


as  "mouthwashes,"  "gargles,"  and 
"mouthwashes  and  gargles."  However, 
many  of  these  products  have  been 
marketed  for  daily  long-term  use  as 
cosmetics,  and  the  agency  believes  that 
consumers  associate  the  term 
mouthwash  vdth  such  unlimited 
cosmetic  use.  In  this  document,  the 
agency  is  proposing  to  limit  the  use  of 
oral  antiseptic  drug  products  to  7  days 
or  less.  The*  agency  believes  that  use  of 
the  term  "mouthwash"  on  such 
products  could  be  confusing  to 
consumers,  who  might  be  led  to  assume 
that  the  product  could  be  used  for  an 
unlimited  period  of  time.  However,  the 
agency  believes  that  use  of  the  term 
"rinse"  in  the  statement  of  identity 
would  be  acceptable  because  the  term 
"rinse"  implies  a  therapeutic  use  (e.g., 
fluoride  rinse).  Also,  the  agency  does 
not  oppose  the  inclusion  of  the  term 
"gargle"  in  the  statement  of  identity, 
when  included  in  addition  to  the 
required  pharmacological  category. 
Therefore,  in  this  tentative  final 
monograph,  the  agency  is  proposing  an 
alternate  statement  of  identity  for  oral 
antiseptics  to  include  a  choice  of  terms 
describing  the  appropriate  dosage  form 
of  the  product,  i.e.,  "rinse,"  "gargle,"  or 
"rinse  and  gargle."  as  follows:  The 
labeling  of  the  product  contains  the 
established  name  of  the  drug,  if  any,  and 
identifies  the  product  as  an  "oral 
antiseptic,"  or  an  "antiseptic"  (select 
one  of  the  following:  "rinse,"  "gargle," 
or  "rinse  and  gargle").  (See  section  I.K.. 
comment  20.) 

In  this  tentative  final  monograph,  the 
agency  is  classifying  cetylp>Tidinium 
chloride,  domiphen  bromide,  and  a 
combination  of  cetylpyridinium 
chloride  and  domiphen  bromide  in 
Category  III  for  effectiveness  as  oral 
health  care  antiseptics.  (See  section  I.E., 
comment  9;  section  I.G.,  comment  13; 
and  section  I.L.,  comments  30  and  31.) 
If  cetylpyridinium  chloride,  domiphen 
bromide,  or  a  combination  of  these 
ingredients  are  upgraded  to  Category  I 
for  OTC  oral  antiseptic  use,  the  product 
may  be  labeled  with  either  statement  of 
identity  proposed  in  §  356.64(a)  of  this 
tentative  final  monograph. 

22.  Four  comments  oojected  to  the 
Oral  Cavity  Panel's  position  that 
antimicrobial  agents  should  not  be  used 
for  therapeutic  purposes  in  OTC  oral 
health  care  products.  Three  of  the 
comments  disagreed  with  the  Panel's 
statement  that  antiseptics  are  used  in  an 
attempt  to  sterilize  intact  cutaneous  and 
mucous  surfaces,  contaminated  or 
infected  wounds,  mucosal  ulcerations, 
or  other  lesions  caused  by  pathogenic 
microbial  activity  (47  FR  22760  at 
22831).  The  comments  pointed  out  that 
topical  antimicrobials  are  used  to 


decrease  the  number  of  bacteria  present 
and  to  help  prevent  the  chance  of 
infection  after  minor  injury  to  the 
mouth  or  gums;  they  are  not  used  as 
sterilizing  agents.  The  comments 
presented  excerpts  from  the  advance 
notice  of  proposed  rulemaking  on 
alcohol  drug  products  for  topical 
antimicrobial  OTC  human  use 
published  in  the  Federal  Register  of 
May  21,  1982  (47  FR  22324)  and  the 
tentative  final  monograph  on  OTC 
topical  antibiotic  drug  products 
published  in  the  Federal  Register  of 
July  9,  1982  (47  FR  29986)  which,  they 
stated,  show  that  the  Miscellaneous 
External  Panel  and  the  agency, 
respectively,  favor  the  use  of 
antimicrobial  agents  to  reduce  the 
number  of  bacteria  on  the  skin  and  thus 
help  prevent  infection.  One  of  the 
comments  also  pointed  out  that  the  Oral 
Cavity  Panel's  position  is  directly 
contrary  to  that  of  the  Dental  Panel " 
which  found  that  the  use  of  an  oral 
antimicrobial  is  rational  therapy  (47  FR 
22712  at  22720). 

One  comment  noted  that  the  Oral 
Cavity  Panel  identified  and  evaluated 
two  categories  of  products  containing 
antimicrobial  active  ingredients:  (1) 
Those  used  on  a  short-term  basis  to 
relieve  symptoms  of  sore  mouth  or  sore 
throat,  or  both,  due  to  microbial 
infections,  and  (2)  those  used  on  a  long- 
term,  often  day-to-day.  basis.  The 
comment  contended  that  the  category  of 
products  used  on  a  short-term  basis 
should  be  further  divided  into  two 
groups:  (1)  Products  used  on  a  short- 
term  basis  that  are  applied  locally  (i.e., 
to  the  affected  site  of  infection  to  reduce 
the  number  of  bacteria),  and  (2) 
products  used  on  a  short-term  basis  that 
are  applied  to  the  total  oral  cavity. 

Stating  that  presentations  had  been 
made  to  the  Oral  Cavity  Panel 
concerning  the  existence  of  a  target 
population  for  locally  applied  topical 
antiseptics,  the  comment  felt  that  the 
data  supplied  on  the  historical  use  of 
topical  antiseptics  to  assist  in 
preventing  infection  were  adequate  to 
establish  an  oral  first  aid  antiseptic 
categor>'  (Ref.  1).  The  comment  stated 
that  the  only  indication  provided  by  the 
Panel  for  any  OTC  oral  antimicrobial 
ingredient  does  not  address  the  issue  of 
reducing  organisms  at  the  lesion  or  site 
of  infection  to  help  prevent  oral 
infection,  i.e.,  the  "tirst  aid"  category. 
The  comment  requested  that  the 
following  indication  and  other 
allowable  indications  be  included  as 
Category  I  labeling: 

Indication:  First  aid  and/or  antiseptic  to 
help  prevent  infection  in  wounds  caused  by 
minor  oral  irritation;  cuts,  scrapes  or  injxiry 
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such  as  following  minor  dental  procedures  or 
from  dentures  and  orthodontic  appliances. 

Other  Allowable  Indications:  (i) 
"Decreases"  or  "Helps"  reduce  the  number  of 
bacteria  on  the  treated  area. 

(ii)  Helps  "prevent,"  "guard  against."  or 
"protect  against"  oral  infections. 

(iii)  Helps  reduce  the  "risk"  or  "chance"  of 
oral  infection. 

(iv)  Helps  prevent  bacterial  contamination 
in  minor  injuries  or  lesions  of  the  mouth. 
The  comment  also  requested  that, 
based  upon  available  data,  carbamide 
peroxide  in  anhydrous  glycerin,  sodium 
phenolate  and  phenol,  and  povidone- 
iodine  be  classified  in  Category  I  as 
topical  antiseptics  for  local  application. 

Regarding  tne  Oral  Cavity  Panel's 
statement  that  antiseptics  are  used  in  an 
attempt  to  sterilize  surfaces,  wounds, 
and  lesions  caused  by  pathogenic 
microbial  activity  (47  FR  22760  at 
22831),  the  agency  agrees  with  the 
comments  that  most  of  the  antiseptic 
agents  used  in  OTC  health  care  drug 
products  are  not  effective  as  sterilizing 
agents.  For  an  antiseptic  agent  to  be  an 
effective  sterilizing  agent,  the  ingredient 
must  be  sporicidal,  i.e.,  must  kill 
bacterial  spores.  The  majority  of  the 
antiseptics  used  in  OTC  oral  health  care 
products  wrill  not  destroy  bacterial 
spores.  However,  as  the  Panel  stated, 
"Topical  antimicrobial  ingredients  are 
applied  to  the  mucous  membranes  of 
the  mouth  and  throat  to  kill,  inhibit  the 
proliferation  of,  or  alter  the  metabolic 
activity  of  all  types  of  microorganisms, 
both  pathogenic  and  nonpathogenic," 
(47  FR  22760  at  22831).  The  antiseptics 
are  used  in  an  "attempt  to  sterilize" 
intact  surfaces  with  complete 
sterilization  of  the  wound  site  viewed  as 
the  ultimate  achievement  by  the  drug.  In 
an  ideal  sense,  a  drug  that  could 
sterilize  a  wound  site  would  be  very 
beneficial  in  the  treatment  of  cuts  and 
scratches.  The  agency  believes  that  is 
the  point  the  Panel  was  trying  to  relate 
in  its  description  of  the  effects  of  these 
drugs. 

The  agency  notes  that  the  Panel  listed 
nine  reasons  why  it  believed  that 
antiseptic  ingredients  should  not  be 
used  in  OTC  oral  health  care  drug 
products  (47  FR  22760  at  22834).  Most 
of  the  reasons  were  based  on  the  Panel's 
belief  that:  (1)  Antiseptics  are 
nonspecific  ingredients  that  would  not 
be  effective  in  treating  wounds  in  the 
oral  cavity  and  could  possibly  be 
harmful.  (2)  these  ingredients  do  not 
penetrate  deeply  into  tissue,  and  (3)  the 
ingredients  would  be  significantly 
diluted  and  rp.Tioved  from  the  wound 
site  by  the  action  of  saliva.  Therefore, 
the  Panel  did  not  recommend  any 
Category  I  indications  for  antiseptics, 
but  instead  included  a  Category  III 
indication,  "For  the  temporary  relief  of 


minor  sore  mouth  and  sore  throat  by 
decreasing  the  germs  in  the  mouth." 
However,  the  agency  disagrees  with  the 
Panel's  position  that  antiseptic 
ingredients  should  not  be  used  for  other 
therapeutic  purposes  in  OTC  oral  health 
care  drug  products.  The  agency  believes 
J^at  antiseptics  may  be  useful  in  helping 
to  reduce  the  chance  of  infection  in 
minor  sore  mouth  conditions  by 
decreasing  the  number  of  bacteria  on  the 
mucous  membranes  of  the  mouth. 

Two  of  the  studies  submitted  by  one 
comment  provide  support  that  there  is 
a  target  population  that  would  benefit 
from  the  availability  of  an  OTC 
antiseptic  drug  product  to  help  prevent 
or  reduce  the  incidence  of  certain  oral 
conditions  (Ref.  1).  Addy  et  al.  (Ref.  2) 
reported  that  an  antibacterial 
mouthwash  (0.2  percent  chlorhexidine 
gluconate)  reduced  the  incidence, 
duration,  and  severity  of  aphthous 
ulcers  (canker  sores)  as  compared  to  a 
control  and  an  astringent  mouthwash 
when  evaluated  subjectively.  The 
mouthwash  was  used  for  1  minute  three 
times  daily  for  a  period  of  5  weeks.  The 
authors  speculated  that,  in  such 
conditions,  oral  hygiene  is  frequently 
neglected  due  to  oral  discomfort  that 
further  increases  the  possibility  of 
infection  from  bacterial  plaque  deposits. 
Thus,  attempts  to  reduce  secondary 
infection  of  the  aphthous  ulcers  may  be 
of  value  for  the  patient.  Olsen  (Ref.  3) 
evaluated  patients  with  denture 
stomatitis.  The  treatment  consisted  of 
each  patient  sucking  placebo, 
amphotericin  B,  or  chlorhexidine 
chloride  lozenges  combined  with 
denture  soaking  in  a  0.2-percent 
aqueous  solution  of  chlorhexidine 
digluconate.  Olsen  concluded  that 
denture  disinfection  was  em  essential 
part  in  the  management  of  denture 
stomatitis,  finding  that  denture 
immersion  in  0.2  percent  chlorhexidine 
solution  significantly  reduced  the 
number  of  organisms  both  on  the 
mucous  membranes  and  on  the  denture. 
The  combination  of  amphotericin  B 
lozenges  and  chlorhexidine  denture 
disinfection  was  the  most  effective 
regimen.  Although  chlorhexidine,  a 
drug  available  by  prescription  for  oral 
use,  was  used  in  the  studies,  the  agency 
believes  that  these  studies  do  support 
the  existence  of  a  target  population  that 
would  benefit  from  the  use  of  antiseptic 
ingredients  in  helping  to  alleviate  some 
oral  conditions.  However,  additional 
data  are  needed  to  support  the  above 
indications  for  OTC  oral  antiseptics. 

The  Panel  identified  two  categories  of 
products  containing  antiseptics  for  oral 
use:  (1)  Those  used  on  a  short-term  basis 
to  relieve  symptoms  of  sore  mouth  and 
sore  throat,  or  both,  due  to  microbial 


infections,  and  (2)  those  used  on  a  long- 
term,  often  day-to-day,  basis  for 
cleansing  the  mouth,  suppressing  mouth 
odors,  and  other  related  purposes  in 
which  no  symptoms  of  an  infectious 
process  are  evident  but  for  which 
antiseptic  claims  are  made  (47  FR  22760 
at  22890). 

The  agency  does  not  see  a  need  at  this 
time  to  follow  one  comment's  request  to 
subdivide  the  category  of  OTC  oral 
antiseptic  products  used  on  a  short-term 
basis  into  two  groups:  (1)  Those  applied 
locally,  and  (2)  those  applied  to  the  total 
oral  cavity.  The  agency  believes  that  on 
a  short-term  basis  antiseptic  ingredients 
can  be  used  for  local  application  or  for 
application  to  the  total  oral  cavity  to 
help  prevent  infection  in  minor  sore 
mouth  conditions.  Other  monographs, 
e.g.,  the  tentative  final  monograph  for 
OTC  first  aid  antiseptic  drug  products 
(56  FR  33644  at  33677)  and  the 
amendment  to  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  (56  FR  48302  at  48343  to 
48346),  identify  situations  where  short- 
term  use  of  a  product  for  minor  sore 
mouth  conditions  is  appropriate  for 
consumer  selfmedication  (e.g.,  use  in 
minor  oral  wounds,  accidental  injury  or 
irritation  of  the  mouth  or  gums,  or 
minor  wounds  resulting  from 
orthodontic  appliances  or  dentures). 
Accordingly,  the  agency  is  proposing 
the  following  indication  for  these 
products  in  this  tentative  final 
monograph: 

"First  aid  to  help"  (select  one  of  the 
following:  "prevent,"  ("decrease"  ("the 
risk  of  or  "the  chance  of')),  ("reduce" 
("the  risk  of  or  "the  chance  of)), 
"guard  against."  or  "protect  against") 
(select  one  of  the  following:  "infection" 
or  "bacterial  contamination")  "in" 
(select  any  of  the  following:  "minor 
cuts,"  "minor  scrapes,"  or  "minor  oral 
irritation")  (which  may  be  followed  by) 
"caused  by"  (select  any  of  the  following: 
"dental  procedures,"  "dentures," 
"orthodontic  appliances,"  or 
"accidental  injury"). 

The  Panel's  Category  III  indication  for 
oral  antiseptics  also  included  use  of 
these  ingredients  for  sore  throat  by 
decreasing  the  number  of  germs  in  the 
mouth.  The  agency  has  determined  that 
this  part  of  the  indication  should  remain 
in  Category  III  because  inadequate  data 
have  been  submitted  to  support  a  "relief 
of  sore  throat"  indication. 

The  agency  notes  that  the  Panel 
discussed  long-term  uses  of  oral 
antiseptics  to  cleanse  the  mouth  and 
suppress  mouth  odors.  The  agency 
considers  such  uses  to  be  cosmetic  in 
nature.  Cosmetic  claims  are  not  subject 
to  this  rulemaking.  (See  section  I.A.. 
comment  3.)  However,  antiseptic 
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mouthweishes  used  on  a  long-term  basis 
for  plaque  reduction  are  considered 
drugs.  The  agency  will  address  the  long- 
term  use  of  antiseptic  mouthwash 
products  for  plaque  reduction  in  a 
subsequent  segment  of  the  OTC  oral 
health  care  drug  product  rulemaking. 
(See  section  I.A.,  comment  1  and  section 
I.M.,  comment  32.) 

In  conclusion,  the  agency  agrees  with 
the  comment  that  a  first  aid  claim  is 
appropriate  for  OTC  oral  antiseptics  and 
is  proposing  such  a  claim  in  this 
tentative  final  monograph.  Claims 
related  to  "sore  throat,"  "canker  sores," 
and  "denture  stomatitis"  are  Category  III 
because  additional  data  are  needed  to 
support  these  claims  for  OTC  oral 
antiseptics.  The  agency's  evaluations  of 
the  ingredients  phenol  and  povidone- 
iodine.  requested  by  the  comment  for 
Category  I  classification,  are  discussed 
in  section  I.H.,  comment  14  and  section 
I.I.,  comment  16.  No  additional  data 
were  submitted  to  support  the  efficacy 
of  carbamide  peroxide;  thus,  this 
ingredient  remains  in  Category  UI  in  this 
tentative  final  monograph.  The  agency 
invites  the  submission  of  data  to 
support  reclassification  of  any  oral 
antiseptic  ingredient(s)  from  Categor>'  III 
to  Category  I. 
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23.  One  comment  requested  that  the 
agency  amend  the  Oral  Cavity  Panel's 
Category  UI  indication  for  oral  health 
care  antimicrobials  that  states  "For  the 
temporary  relief  of  minor  sore  mouth 
and  sore  throat  by  decreasing  the  germs 
in  the  mouth"  (47  FR  22760  at  22889). 
The  comment  claimed  that  a  portion  of 
the  statement,  "by  decreasing  the  germs 
in  the  mouth,"  is  not  an  indication  for 
use,  but  is  a  statement  of  mechanism  of 
action  and  should  be  deleted  from  the 
proposed  indication.  The  comment 
stated  that  including  a  mechanism  of 
action  in  the  indication  is  not  consistent 
with  the  labeling  of  other  OTC  oral 
health  care  products  such  as  anesthetic/ 
analgesic  agents,  astringents,  debriding 
agents,  or  demulcents.  Another 
comment  requested  that  the  agency 
place  the  following  labeling  claim  in 
Category  I  for  the  combination  of  0.045 
percent  cetylpyridinium  chloride  and 
0.005  percent  domiphen  bromide: 


"Temporarily  reduces  bacteria  in  the 
mouth  and  throat." 

The  agency  acknowledges  that  the 
Oral  Cavity  Panel's  recommended 
Category  III  indication  for  oral 
antiseptics  contains  a  phrase  denoting  a 
mechanism  of  action  as  does  the 
agency's  proposed  Category  I  indication 
(see  section  I.K.,  comment  22). 
However,  this  type  of  labeling  is  not 
inconsistent  with  some  of  the  labeling 
indications  proposed  by  the  agency  for 
other  oral  health  care  drug  products.  For 
example,  the  agency's  proposed 
indication  for  debridinjg  agents,  which 
states  "aids  in  the  removal  of  phlegm, 
mucus  •  •  •  associated  with  occasional 
sore  mouth"  (56  FR  48302  at  48345), 
and  the  proposed  indication  for 
demulcent  drugs,  which  states  "*  *  * 
protection  of  irritated  areas  in  sore 
mouth  and  sore  throat"  (56  FR  48346). 
contain  wording  denoting  a  mechanism 
of  action.  Thus,  although  monograph 
indications  do  not  always  include  a 
mechanism  of  action,  at  times  such 
labeling  is  included  in  a  monograph. 

The  agency  does  not  believe  that  the 
labeling  claim  requested  by  one 
comment,  "Temporarily  reduces 
bacteria  in  the  mouth  and  throat,"  is  an 
appropriate  indication  for  OTC  oral 
health  care  drug  products.  The 
indication  does  not  inform  consumers  of 
what  benefit  might  be  expected  to  result 
from  reducing  the  bacteria  in  the  mouth 
and  throat.  Furthermore,  the  agency  is 
not  aware  of  any  data  demonstrating 
that  reducing  the  bacteria  in  the  throat 
has  a  therapeutic  benefit.  However,  the 
agency  has  no  objection  to  labeling 
referring  to  reduction  of  bacteria  in  the 
mouth  (e.g..  temporarily  reduces  the 
number  of  bacteria  in  the  mouth) 
appearing  in  the  labeling  of  OTC  oral 
antiseptic  drug  products  as  other 
information,  provided  it  is  not 
intermixed  with  labeling  established  by 
the  monograph  and  it  is  not  used  in  a 
false  or  misleading  manner. 

24.  One  comment  objected  to  the  Oral 
Cavity  Panel's^Category  II  classification 
of  the  indication  that  states  "Helps 
provide  soothing  temporary  relief  of 
dryness  and  minor  irritations  of  the 
mouth."  (47  FR  22760  at  22858)  for 
mouthwash  products  containing 
povidone-iodine.  The  comment 
mentioned  that  the  Panel  concluded 
that  this  statement  indicates  that  the 
product  is  used  for  cosmetic  purposes 
but  implies  that  the  product  exerts  a 
therapeutic  effect  (47  FR  22857  to 
22858).  The  comment  felt  that  dryness 
and  irritation  of  the  mouth  and  throat 
are  recognized  by  the  consumer  as  an 
abnormal  condition  and  are  thought  to 
be  synonynums  with  such  statements  as 
"minor  irritation,  pain,  sore  mouth,  and 


sore  throat,"  "discomfort."  and 
"irritated  areas  in  sore  mouth  and  sore 
throat."  The  comment  claimed  that 
these  statements  should  be  permitted  as 
an  alternate  or  adjunct  to  Category  I 
labeling  for  antimicrobial  products, 
where  the  effects  are  documented  with 
substantial  evidence. 

The  comment  added  that  substantial 
evidence  was  submitted  to  show  that  a 
povidone-iodine  mouthwash  provides 
relief  of  dryness  and  minor  irritations  of 
the  mouth  and  throat.  The  comment 
referred  to  evidence  supporting  this 
indication,  approved  under  NDA  IQ- 
290,  but  the  comment  did  not  include 
any  additional  data  concerning  this 
clsiim.  The  comment  requested  that  the 
following  indications  be  allowed  under 
§  356.51  for  antimicrobial  drug  products 
containing  povidone-iodine:  (1)  "To 
help  (or  Helps)  provide  soothing 
temporary  relief  of  dryness  and  minor 
irritations  of  the  mouth  and  throat."  and 
(2)  "Aids  in  the  temporary  relief  of 
occasional  minor  irritation,  pain,  sore 
mouth,  and  sore  throat."  The  comment 
noted  that  this  second  indication  was 
recommended  by  the  Oral  Cavity  Panel 
for  astringent  drug  products. 

A  second  comment  stated  that  the 
indications  "An  aid  to  daily  oral  care." 
and  "Provides  soothing  temporary  relief 
of  dr>'ness  and  minor  irritations  of  the 
mouth  and  throat,"  and  any  reasonably 
synonymous  statements,  should  be 
approved  for  the  combination  of 
cetylpyridinium  chloride  0.045  percent 
and  domiphen  bromide  0.005  percent.  A 
third  comment  requested  that  the 
following  claim  be  approved  for  use  on 
products  containing  cetylpyridinium 
chloride:  "For  daily  use  as  an  adjunct  to 
good  oral  hygiene." 

In  the  Federal  Register  of  December  2. 
1971  {36  FR  23000).  as  part  of  the 
agency's  DESI  program,  the  agency 
stated  that  mouthwash  and  gargle 
products  reviewed  under  the  DESI 
program  would  now  be  under  the 
purview  of  the  OTC  drug  review;  thus, 
final  agency  action  on  these  products 
was  deferred  pending  evaluation  of  the 
data  and  information  concerning  such 
products  under  the  OTC  drug  review. 
However,  in  the  meantime,  the  agency 
found  the  following  labeling  claims 
acceptable  for  mouthwash  products,  on 
an  interim  basis;  "To  help  provide 
soothing  temporary  relief  of  dryness  and 
minor  irritations  of  the  mouth  and 
throat."  "an  aromatic  mouth  freshener." 
"an  aid  to  daily  care  of  the  mouth."  and 
"for  causing  the  mouth  to  feel  clean." 
.  Thus,  the  comments'  requested 
indication,  "To  help  provide  soothing 
temporary  relief  of  dryness  and  minor 
irritations  of  the  mouth  and  throat,"  was 
allowed  as  a  result  of  that  DESI  notice. 
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In  this  tentative  final  monograph,  the 
agency  is  further  addressing  the  claims 
permitted  by  that  DESI  notice  and 
requested  by  the  comments. 

The  agency  believes  that  the  Panel 
was  correct  in  placing  the  statement 
"Helps  provide  soothing  temporary 
relief  of  dryness  and  minor  irritations  of 
the  mouth"  and  similar  statements  in 
Category  II  as  an  indication  for  the  use 
of  drug  products  containing  antiseptic 
ingredients.  However,  the  agency 
believes  that  the  Panel  erred  when  it 
included  this  statement  under  the 
heading  of  "Statements  or  phrases  that 
indicate  a  product  is  used  for  cosmetic 
purposes  but  imply  that  the  product 
exerts  a  therapeutic  effect"  (47  PR  22760 
at  22857  and  22858).  Statements 
containing  phrases  such  as  "relief  of 
dryness"  and  "irritation  of  the  mouth 
and  throat"  are  more  appropriate  as 
indications  for  drug  products  containing 
astringents  (47  PR  22904)  and 
demulcents  (47  PR  22919).  Astringents 
alleviate  irritation  of  the  mouth  and 
throat  and  demulcents  exert  therapeutic 
actions  that  will  alleviate  the  conditions 
of  "dr>'ness"  and  "irritation."  On  the 
other  hand,  the  agency  does  not  have 
adequate  evidence  showing  that 
antiseptic  ingredients  are  effective  in 
alleviating  dryness  or  irritation  of  the 
mouth.  These  ingredients  act  by 
destroying  microorganisms  that  may  be 
present,  and  there  is  no  proof  that  the 
destruction  of  microorganisms  alleviates 
dryness  or  irritation. 

Regarding  the  substantial  evidence 
supporting  the  claim  of  "rehef  of 
dryness  and  minor  irritations  of  the 
mouth  and  throat"  mentioned  by  the 
first  comment,  the  agency  notes  that  no 
data  were  submitted  to  show  that 
consumers  associate  the  therapeutic 
activity  of  an  antiseptic  agent  with  the 
relief  of  dryness  and  minor  irritations, 
nor  were  adequately  controlled  studies 
substantiating  the  claim  included  in 
NDA  10-290.  Therefore,  the  agency  is 
not  proposing  such  claims  for  any 
antiseptic  products. 

The  agency  has  already  proposed  a 
"relief  of  dryness"  claim  for  demulcent 
ingredients  as  part  of  this  rulemaking  in 
§  356.58  of  the  amendment  to  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  (56  PR  48302 
at  48346).  That  claim  states:  "For 
temporary  relief  of  minor  discomfort 
and  protection  of  irritated  areas  in  sore 
mouth  and  sore  throat."  As  mentioned 
by  one  comment,  the  proposed 
indications  for  oral  health  care 
astringent  ingredients  presently  include 
a  claim  for  "reHef  of  minor  irritation." 
(See  proposed  §  356.54  in  the 
amendment  to  the  tentative  final 


monograph  for  OTC  oral  health  care 
drug  products  (56  PR  48345).) 

With  regard  to  the  other  labeling 
claims  permitted  in  the  December  2, 
1971  DESI  notice  and  the  labeling 
claims  suggested  by  the  second  and 
third  comments,  i.e.,  "An  aid  to  daily 
oral  care"  and  "For  daily  use  as  an 
adjunct  to  good  oral  hygiene,"  the 
agency  now  considers  these  types  of 
claims  to  be  cosmetic  claims  that  are  not 
subject  to  this  rulemaking.  (See  section 
I.A.,  comment  3.) 

25.  One  comment  stated  that  the  2- 
day  duration  of  treatment  recommended 
by  the  Oral  Cavity  Panel  for 
antimicrobial  drug  products  (47  FR 
22760  at  22928)  is  insufficient  "to 
address  normal  healing  time."  Stating 
that  the  Topical  Antimicrobial  Drug 
Products  Panel  provided  a  7-day  use 
limit,  the  comment  recommended  that  a 
7-day  duration  of  use  be  adopted  for  this 
monograph. 

The  Oral  Cavity  Panel  recommended 
the  2-day  use  limit  for  all  OTC  oral 
health  care  drug  products  because  of  the 
risk  of  serious  illness  if  appropriate 
treatment  of  a  sore  throat  is  delayed. 
However,  although  a  sore  mouth  may 
denote  the  presence  of  a  condition  that 
requires  diagnosis  and  treatment  by  a 
physician,  in  most  cases  it  is  caused  by 
minor  ulcerations  and  other  benign 
conditions  that  are  self-limited,  last  only 
short  periods  of  time,  and  generally  heal 
spontaneously  in  7  to  10  days  (47  FR 
22760  at  22774  to  22776).  As  stated  in 
the  first  segment  of  the  oral  health  care 
drug  products  tentative  final  monograph 
(53  FR  2436  at  2448),  the  agency 
believes  that  because  symptoms 
associated  with  a  sore  mouth  are 
unlikely  to  be  indicative  of  a  serious 
health  threat,  a  7-day  use  limitation  of 
an  OTC  oral  health  care  drug  product  is 
appropriate  for  the  relief  of  symptoms  of 
a  sore  mouth,  e.g.,  pain  and  minor 
irritation.  Because  a  sore  throat  can  be 
the  symptom  of  a  serious  disease  and 
may  require  more  immediate  attention, 
the  agency  believes  that  it  is  necessary 
to  place  a  2-day  limit  on  the  use  of  an 
OTC  oral  health  care  drug  product  that 
is  used  to  relieve  symptoms  of  a  sore 
throat. 

For  these  reasons,  in  an  amendment 
to  the  first  segment  of  the  OTC  oral 
health  care  drug  products  tentative  final 
rulemaking  (56  FR  48302  at  48343  and 
48346),  the  agency  subsequently 
proposed  the  following  warning  for  OTC 
oral  health  care  drug  products  Uiat  are 
indicated  for  the  relief  of  sore  mouth 
and  sore  throat  symptoms:  "If  sore 
throat  is  severe,  persists  for  more  than 
2  days,  is  accompanied  or  followed  by 
fever,  headache,  rash,  swelling,  nausea, 
or  vomiting,  consult  a  doctor  promptly. 


If  sore  mouth  symptoms  do  not  improve 
in  7  days,  or  if  irritation,  pain,  or 
redness  persists  or  worsens,  see  your 
dentist  or  doctor  promptly."  Por 
products  labeled  for  the  relief  of  sore 
mouth  only,  the  proposed  warning 
reads:  "Do  not  use  this  product  for  more 
than  7  days  unless  directed  by  a  dentist 
or  doctor.  If  sore  mouth  symptoms  do 
not  improve  in  7  days,  if  irritation,  pain, 
or  redness  persists  or  worsens,  or  if 
swelling,  rash,  or  fever  develops,  see 
your  dentist  or  doctor  promptly."  (See 
56  FR  48302  at  48343,  48345,  and 
48346.) 

Likewise,  the  agency  believes  that 
part  of  this  proposed  warning  may  be 
applicable  to  OTC  oral  health  care 
antiseptic  drug  products.  At  this  time, 
sore  throat  claims  are  Category  III  for 
oral  antiseptic  ingredients.  Therefore,  in 
this  document,  the  agency  is  not 
proposing  the  first  portion  of  the  above 
warning  for  oral  health  care  drug 
products  that  are  indicated  for  the  relief 
of  sore  throat.  If  sore  throat  claims  for 
oral  antiseptic  ingredients  are  upgraded 
to  Category  I,  the  agency  wrill  include 
the  first  portion  of  the  above  warning  in 
the  final  monograph  for  oral  antiseptic 
drug  products.  The  agency  is  proposing 
in  this  amendment  to  the  OTC  oral 
health  care  tentative  final  monograph 
that  the  second  portion  of  the  above 
warning  replace  the  warnings 
recommended  by  the  Panel  in 
§356.51(c)(l)(i)  and  (c)(l)(ii).  The 
agency  believes  that  this  warning  fully 
conveys  the  intent  of  the  Panels 
recommended  warnings.  This  warning 
is  included  in  §  356.64(c)  of  this 
tentative  final  monograph  in  case  any 
oral  antiseptic  ingredients  are  classified 
in  Category  I  to  help  in  reducing  the 
chance  of  infection  in  minor  oral 
irritations. 

26.  One  comment  requested  that  the 
agency  approve  the  follov«ng  wording, 
as  well  as  reasonable  variations  thereof, 
for  directions  for  use  for  OTC  oral 
antimicrobials/antiseptics:  "Rinse  or 
gargle  for  20  seconds  with  one  ounce 
first  thing  in  the  morning,  after  meals, 
and  before  social  engagements." 

In  this  tentative  final  monograph,  the 
agency  is  addressing  only  the  drug  use 
of  antiseptic  ingredients  in  oral  rinses 
and  gargles.  The  agency  believes  that 
the  comment's  suggested  directions  for 
use  apply  to  the  cosmetic  use  of  oral 
antiseptic  products  for  the  suppression 
of  oral  malodor  (e.g.,  "first  thing  in  the 
morning,"  and  "before  social 
engagements")  and  for  oral  cleansing 
(e.g.,  "after  meals").  Such  directions  are 
not  appropriate  for  the  drug  use  of  these 
products  and  therefore  are  not  being 
included  in  this  tentative  final 
monograph.  However,  antiseptic 
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products  intended  for  use  only  as 
cosmetics  are  not  subject  to  this 
rulemaking  and  may  bear  appropriate 
directions  and  other  labeling  for 
cosmetic  uses.  (See  section  I.A., 
comment  3.) 

27.  One  comment  requested  that  the 
following  professional  labeling  for 
povidone-iodine  be  included  in  the  oral 
health  care  drug  products  monograph: 
"Professional  labeling — for  local 
degerming  prior  to  dental  prophylaxis 
and  gingivectomy."  Noting  that  the 
Antimicrobial  I  Panel  recommended 
labeling  limited  to  professional  use,  the 
comment  stated  that  professional 
labeling  should  likewise  be  allowed  for 
oral  health  care  drug  products.  The 
comment  explained  that  the  value  of 
local  degerming  using  povidone-iodine 
mouthwash  in  dental  prophylaxis  and 
gingivectomy  procedures  was  shown  in 
studies  presented  to  the  Panel  (Ref.  1). 
The  comment  added  that  the  studies 
demonstrated  substantial  evidence  of 
the  effectiveness  of  povidone-iodine 
mouthwashygargle  in  significantly 
reducing  gingival  surface  bacteria  prior 
to  dental  prophylaxis  and  procedures, 
thereby  reducing  the  risk  of  systemic 
infection. 

In  the  tentative  final  monograph  for 
OTC  health  care  antiseptic  drug 
products  that  will  be  published  in  a 
future  issue  of  the  Federal  Register,  the 
agency  intends  to  propose  povidone- 
iodine  in  Category  I  for  use  as  a  patient 
preoperative  skin  preparation,  a  surgical 
hand  scrub,  and  a  health  care  personnel 
handwash.  The  agency  has  reevaluated 
the  data  submitted  to  the  Oral  Cavity 
Panel  (Ref.  1)  and  believes  that  some  of 
the  submitted  data  (Refs.  2  and  3) 
support  the  requested  professional 
labeling  for  povidone-iodine  in  aqueous 
solution. 

The  Oral  Cavity  Panel  stated  that 
povidone-iodinc's  "application  on  the 
injection  site  of  the  oral  mucosa  prior  to 
administering  local  anesthesia  virtually 
eliminates  all  readily  cuUivable 
organisms"  (47  FR  22760  at  22884).  The 
Panel  cited  three  studies  (Refs.  2,  4.  and 
5)  that  indicate  that  irrigation  of  the 
gingival  sulcus  and  rinsing  the  mouth 
with  povidone-iodine  immediately 
before  tooth  extraction  or  gingivectomy 
markedly  reduces  the  incidence  of 
associated  bacteremia  (i.e.,  the  presence 
of  bacteria  in  the  blood).  However, 
because  two  of  the  cited  studies  (Refs. 
4  and  5)  were  published  only  in  abstract 
form,  the  Panel  considered  the  data 
insufficient  in  detail  to  be  properly 
evaluated  (47  FR  22884). 

One  study  cited  by  the  Panel  (Ref.  2) 
is  supportive  of  professional  labeling  for 
povidone-iodine  solution  for  use  in 
local  degerming  prior  to  dental 


prophylaxis  and  gingivectomy.  In  this 
study,  52  patients  scheduled  for 
gingivectomy  were  randomly  divided 
into  two  equal  groups.  Test  patients 
were  administered  a  0.5-percent 
povidone-iodine  solution,  whereas 
control  patients  were  administered  a 
placebo  solution  that  was  identical  in 
appeeirance  to  the  povidone-iodine 
solution  but  contained  no  povidone- 
iodine.  Immediately  prior  to 
gingivectomy,  each  patient  rinsed  for  30 
seconds  with  about  20  mL  of  the 
assigned  preparations.  The  solution  was 
then  expectorated  and.  after  a  2-minute 
interval,  the  rinsing  was  repeated.  The 
sulci  of  the  teeth  in  the  quadrant 
scheduled  for  gingivectomy  and  the 
surrounding  mucosa  were  then  irrigated 
for  about  1  minute  using  20  mL  of  the 
assigned  liquid  delivered  by  a  standard 
syringe  with  a  blunt,  angulated  needle. 
Gingival  surface  samples  were  obtained 
by  swabbing  the  gingiva  just  prior  to 
rinsing  and  immediately  after  irrigation 
with  the  assigned  preparation.  These 
gingival  swabs  provided  the  inoculum 
for  blood  agar  plates  that  were 
incubated  aerobically  and  anaerobically 
at  36  °C  for  48  hours.  After  incubation, 
the  colonies  on  the  plates  were  counted. 
The  grading  system  for  estimating  the 
nuniber  of  bacterial  colonies  per  plate 
ranged  from  1+  (i.e.,  few)  to  4+  (i.e.,  too- 
numerous-to-count),  and  the  major 
genera  and/or  species  were  enumerated. 
About  15  mL  of  blood  were  drawn  from 
each  patient  before  rinsing  with  the 
assigned  preparation  and  within  3 
minutes  after  the  gingivectomy.  The 
samples  were  cultured  aerobically  and 
anaerobically,  and  subsequent  isolates 
were  identified  by  standard 
bacteriological  procedures. 

The  use  of  the  povidone-iodine 
solution  significantly  reduced  the 
incidence  of  post-gingivectomy 
bacteremia  (p  <  0.5).  Fifteen  control 
patients  developed  positive  blood 
cultures,  but  only  six  patients  in  the  test 
group  developed  positive  blood 
cultures.  Virtually  all  prerinse  bacterial 
cultures  resulted  in  colony  count  scores 
of  4+.  Use  of  the  test  preparation 
produced  an  average  decrease  of  33  to 
42  percent  in  colony  count  scores  (for 
example,  a  decrease  from  a  average 
score  of  4+  to  a  average  score  of  2.7). 
Comparable  degerming  occurred  for 
both  aerobic  and  anaerobic  bacteria. 

In  a  double-blind  clinical  study  (Ref 
3).  Scopp  and  Or\ieto  randomly 
assigned  64  patients  requiring  dental 
extraction  into  two  groups.  One  group  of 
32  patients  was  prepared  preoperatively 
by  gingival  sulcal  irrigation  and  rinsing 
with  a  0.5-percent  povidone-iodine  oral 
rinse;  the  other  32  patients  were 
prepared  preoperatively  in  the  same 


manner  except  that  a  placebo  solution 
(colored,  flavored,  and  packaged  to 
match  the  active  drug)  was  used  for 
irrigation  and  rinsing.  All  patients  were 
instructed  to  rinse  for  30  seconds  with 
10  to  20  mL  of  the  assigned  oral  rinse, 
then  wait  2  minutes  and  repeat  the 
rinse.  The  gingival  sulcus  of  each  tooth 
to  be  extracted  and  the  surrounding 
gingival  mucosa  were  then  irrigated  for 
approximately  1  minute  with  10  to  20 
mL  of  the  assigned  solution  using  a 
standard  sjTinge  and  blunt,  angulated 
needle.  Prior  to  rinsing  and  immediately 
after  irrigation,  cultures  of  the  gingival 
sulcus  were  obtained.  Dental  extraction 
was  performed  without  further 
antisepsis.  Blood  samples  were  obtained 
for  culture  before  rinsing  and  within  3 
minutes  after  the  dental  extraction. 

Bacteremia  (i.e..  positive  blood 
cultures)  occurred  in  28  percent  of  the 
patients  using  the  povidone-iodine  oral 
rinse  and  in  56  percent  of  the  patients 
using  the  placebo  solution.  The 
difference  between  the  two  groups  is 
statistically  significant  in  favor  of 
povidone-iodine  (p  <  0.05).  The  gingival 
sulcus  cultures  taken  immediately  after 
rinsing  and  irrigation  with  the 
povidone-iodine  oral  rinse  showed 
reduction  or  elimination  of  bacteria  in 
14  patients,  no  change  in  17  patients, 
and  increased  growth  in  1  patient.  For 
the  placebo  group,  the  gingival  sulcus 
cultures  showed  no  growth  and  reduced 
growth  in  1  patient  each,  no  change  in 
28  patients,  and  increased  growth  in  2 
patients.  The  difference  in  bacterial 
reduction  of  the  gingival  sac  in  the  two 
groups  is  ^so  statistically  significai:t  (p 
<0.01). 

The  agency  believes  that  these  studies 
demonstrate  the  effectiveness  of  a  0.5- 
percent  povidone-iodine  aqueous 
solution  for  the  preparation  of  the  oral 
mucosa  prior  to  injection,  dental 
surgery,  or  tooth  extraction  when  used 
by  a  health  care  professional  according 
to  the  directions  proposed  in 
§  356.80(c)(3)  of  this  tentative  final 
monograph.  However,  these  studies  do 
not  demonstrate  the  effectiveness  of 
povidone-iodine  when  used  by 
consumers  as  an  oral  antiseptic.  In  order 
for  an  ingredient  to  be  classified  in 
Category  I  as  an  oral  antiseptic,  the 
agency  believes  that,  among  other 
things,  the  ingredient  should 
demonstrate  the  ability  to  decrease  the 
number  of  bacteria  in  the  oral  cavity 
over  an  extended  period  of  time  (e.g.,  up 
to  4  hours).  In  addition,  the  ingredient 
should  provide  clinically  significant 
benefits  under  OTC  conditions  of  use 
(e.g..  helping  to  prevent  infection  in 
minor  wounds  in  the  mouth,  or 
relieving  the  symptoms  of  sore  throat). 
(See  section  I.M..  comment  33  for 
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further  discussion  of  testing 
procedures.)  These  data  demonstrate 
that  applying  povidone-iodine 
acxx>rding  to  the  directions  proposed  in 
§  356.80(c)(3)  of  this  tentative  final 
monograph  results  in  an  immediate 
decrease  of  bacteria  around  the 
operation  or  extraction  site  and  a 
decrease  of  bacteremia  after  oral  surgery 
cr  tooth  extraction.  Although  the  studies 
sampled  the  gingival  mucosa 
surrounding  the  operation  sites  prior  to 
and  immediately  af^er  surgery  or  tooth 
extraction,  they  did  not  demonstrate  a 
decrease  in  the  number  of  oral  bacteria 
over  an  extended  period  of  time.  In 
addition,  the  organisms  affected  by  the 
po\-idone-iodine  treatment  were  not 
completely  identified.  Furthermore, 
these  data  do  not  demonstrate  a 
therapeutic  benefit  from  the  OTC  use  of 
povidone-iodine.  Therefore,  the  agency 
is  dassif}-ing  povidone-iodine  in 
Category  ID  for  effectiveness  as  an  OTC 
oral  antiseptic  in  this  tentative  final 
monograph.  {See  section  I.I.,  comment 
16.)  The  agency  is  placing  povidone- 
iodine  in  Category  I  for  use  as  a  dental 
preoperative  by  health  care 
professionals  and  is  proposing  labeling 
for  such  products  in  §  356.80. 
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L.  ComrziTAs  on  Combination  Oral 
Antiseptic  Drug  Products 

•28.  One  comment  noted  that  the 
Dental  Panel  recognized  that  the 
combination  of  an  oral  antiseptic  (i.e., 
aatimicrobiaJ  agent)  and  an  oral  wound 
cleanser  (i.e.,  debriding  agent)  was 
rational  and  should  provide  additional 
protection  for  an  oral  wound  (44  FR 
63270  at  63276).  The  Oral  Cavity  Panel, 
however,  placed  the  same  combination 
in  Category  U  because  it  beHeved  that 
the  antimicrobial  agent  would  be 
diluted  and  washed  away  from  the 
diseased  surface  (47  FR  22760  at  22792). 
The  comment  stated  that  manufacturer's 


directions  state  that  these  products 
should  remain  in  contact  with  the 
wound  site  for  at  least  1  minute.  The 
comment  added  that  there  are  active 
ingredients  that  function  as 
antimicrobial  agents  as  well  as 
debriding  agents  and  that  ingredients 
with  both  properties  are  effective  when 
applied  locally.  The  comment  explained 
that  because  the  purpose  of  an 
ar.tisf'plic  is  to  decrease  the  number  of 
bacteria  and  reduce  the  chance  of 
infection  after  minor  injuries  to  oral 
cavity  tissues,  the  cx)mbination  of  a 
debriding  agent  and  an  antiseptic 
provides  logical  therapy  to  reduce 
chances  of  infection,  while  cleansing 
the  wound  site. 

In  the  first  segment  of  the  tentative 
final  monograph  for  OTC  oral  health 
care  drug  products  (53  FR  2436),  the 
agency  incorporated  portions  of  the 
OTC  oral  mucosal  injury  rulemaking, 
which  includes  oral  wound  cleansers 
and  oral  wound  healing  agents,  into  the 
oral  health  care  rulemaking  and 
proposed  that  debriding  agents  and  oral 
wound  cleansers  be  treated  as  a  single 
therapeutic  class  of  ingredients.  The 
agency  addressed  OTC  oral  wound 
healing  agents  separately  in  a  final  rule 
(51  FR  26112)  and  deferred 
consideration  of  the  combination  of  an 
oral  woxind  cleanser  and  an  oral 
antiseptic  (as  recommended  in 
§  353.20(b)  by  the  Dental  Panel)  to  this 
antiseptic  segment  of  the  rulemaking  for 
OTC  oral  health  care  drug  products. 

Although  the  Dental  Panel 
recommended  that  the  combination  of 
an  oral  wound  cleanser  and  an  oral 
antiseptic  be  classified  as  Category  I,  it 
stated  in  a  parenthetical  note  that  "the 
advisability  of  adding  an  antiseptic  for 
the  stated  purpose  is  under  review  by 
the  OTC  Advisory  Review  Panel  on  Oral 
Cavity  Drug  Products"  (44  FR  63270  at 
63276).  After  reviewing  both  Panels* 
recommendatioiis,  the  agency  agrees 
with  the  Oral  Cavity  Panel's  Category  n 
classification  of  one  or  more  antiseptic 
ingredients  combined  with  any 
debriding  agent  The  agency  is 
concerned  Uiat  combining  an  antiseptic 
ingredient  with  a  debriding  agent/ oral 
wound  cleanser  would  decrease  the 
effectiveness  of  the  antiseptic 
ingredient.  Because  debriding  agent/ora] 
wound  cleansers  loosen  and  remove 
tissue,  debris,  mucus,  etc.,  from  mucosal 
surfaces  by  their  chemical  and 
mechanical  action  (eg.,  foaming, 
lowering  surface  tension,  and  reducing 
viscosity  of  mucus),  the  antiseptic 
ingredient  might  not  be  in  direct  contact 
with  the  oral  mucosa  for  a  long  enough 
period  of  time  to  exert  a  significant 
antiseptic  effect,  even  though  the 
manufacturer's  directions  state  that 


these  products  should  remain  in  cont3<:t 
with  the  wound  site  for  at  least  1  minute 
before  spitting  out.  The  agency  believes 
that  a  reasonable  time  to  apply  a 
Category  i  antiseptic  to  an  oral  mucosal 
wound  site  or  to  the  site  of  an  oral 
inflammation  is  after  that  site  has  been 
cleansed  voth  a  debriding  agent/oral 
woimd  cleanser.  Additionally,  the 
agency  has  surveyed  the  marketplace 
and  is  not  aware  of  any  currently 
available  OTC  drug  product  containing 
a  combination  of  an  oral  health  care 
antiseptic  ingredient  and  an  oral  wound 
cleanser  or  debriding  agent,  nor  were 
data  on  any  such  products  submitted  to 
either  the  Dental  Panel  or  the  Oral 
Cavity  Panel. 

The  comment  mentioned  that  some 
debriding  agents  also  function 
effectively  as  antiseptic  agents. 
However,  there  are  no  Category  I 
debriding  agent/oral  wound  cleansers 
thai  are  also  Category  I  antiseptic  agents 
in  this  tentative  final  ropnograph. 

In  conclusion,  for  thereasons  stated 
above,  the  agency  is  classifying  the 
combination  of  an  antiseptic  agent  and 
a  debriding  agent/oral  wound  cleanser 
in  Category  11  in  this  tentative  final 
monograph.  Data  are  needed  to  show 
that  the  two  ingredients  are  effective 
when  used  in  combination. 

29.  Several  comments  pointed  out 
that  the  Dental  Panel  had  placed  the 
following  combinations  in  Category  I  in 
§  354.20(b),  (c),  and  (d),  respectively,  of 
its  recommended  monograph:  (1)  An 
oral  mucosal  protectant  and  an  oral 
antiseptic,  (2)  an  oral  mucosal  analgesic 
and  an  oral  antiseptic,  and  (3)  an  oral 
mucosal  protectant,  an  oral  mucosal 
analgesic,  and  an  oral  antiseptic.  The 
comments  noted  that  the  Dental  Panel 
had  deferred  review  of  the  antiseptic 
ingredients  to  the  Oral  Cavity  Panel,  but 
that  Panel  failed  to  address  locally 
apphed  antiseptics  in  the  combinations 
placed  in  Category  I  by  the  Dental  Panel. 
The  comments  maintained  that  these 
combinations  are  rational  because  the 
antiseptic  ingredient  will  help  to 
prevent  or  reduce  possible  infection 
while  the  oral  mucosa]  analgesic  will 
relieve  the  pain  due  to  minor  irritations 
or  injury  to  the  oral  mucosa,  and  the 
addition  of  an  oral  mucosal  protectant 
provides  a  coating  over  the  wound  for 
protection  and  holds  the  analgesic  and 
antiseptic  ingredients  in  place  where 
they  can  act  most  effectively.  The 
comments  urged  FDA  to  accept  the 
recommendations  of  the  Dental  Panel 
and  permit  these  combinations  in  the 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products. 

One  of  the  comments  added  that  the 
labehng  in  the  tentative  final 
monograph  for  OTC  topical 
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antimicrobial  drug  products  (47  FR 
22986  at  29989)  is  consistent  with  the 
rationale  expressed  by  the  Dental  Panel 
for  its  recommendation  to  place  the 
combination  of  an  oral  mucosal 
analgesic  and  an  oral  antiseptic  in 
Category  I.  The  comment  contended  that 
the  following  claims  could  be  used  for 
topically  applied  oral  antiseptics  in 
such  combination  products; 

(1)  (Select  one  of  the  following: 
"Decreases"  or  "Helps  reduce")  "the  number 
of  bacteria  on  the  treated  area." 

(2)  "Helps"  (select  one  of  the  following: 
"prevent,"  "guard  against,"  or  "protect 
against")  "*  *  *  infection." 

(3)  "Helps  reduce  the"  (select  one  of  the 
following  "risk"  or  "chance")  "of  *  *  * 
infection." 

(4)  "Helps  prevent  bacterial  contamination 
in  minor  cuts,  scrapes,  and  bums." 

The  agency  has  reviewed  tbe  Dental 
Panel's  di.scussion  regarding 
combinaUons  (47  FR  22712  at  22720) 
luid.  in  general,  agrees  with  that  Panel 
that  the  following  combinations  are 
rational:  (1)  Oral  antiseptic  and  oral 
anesthetic/analgesic:  (2)  ora!  antiseptic 
and  oral  mucosal  protectant;  (3)  and  oral 
antiseptic,  oral  anesllietic/analgesic,  and 
oral  mucosal  protectant.  In  addition,  the 
agency  has  reviewed  the  Oral  Cavity 
Panel's  evaluation  of  combinations 
containing  oral  antiseptic  active 
ingredients  (47  FR  22760  at  22790  to 
22793)  and  agrees  that  the  following 
combinations  are  reasonable:  (1)  Oral 
antiseptic  and  oral  astringent;  (2)  oral 
antiseptic  and  oral  demulcent;  (3)  oral 
antiseptic,  oral  anesthetic/analgesic,  and 
ora!  astringent;  and  (4)  oral  antiseptic, 
oral  anesthetic/analgesic,  and  oral 
demulcent.  Accordingly,  the  agency  is 
proposing  these  seven  combinations  in 
§  356.26  of  this  tentative  final 
monograph. 

However,  this  tentative  final 
monograph  does  not  include  any 
C^tcgiir>"  I  oral  antiseptic  ingredients. 
Therefore,  these  combinations  will  not 
be  included  in  the  final  monograph 
unless  at  least  one  oral  antiseptic  active 
ingredient  achieves  monograph' status. 
Further,  the  agency  notes  that  the  seven 
proposed  Category  I  combinations  may 
not  be  appropriate  for  all  Category  III 
oral  antiseptic  ingredients.  For  example, 
if  hydrogen  peroxide  were  upgraded  to 
Category  I  as  an  oral  antiseptic,  it  might 
not  be  appropriate  to  combine  hydrogen 
peroxide  with  an  oral  mucosal 
protectant  or  an  oral  demulcent.  As  each 
oral  antiseptic  ingredient  achieves 
monograph  status,  the  agency  will 
evaluate  that  ingredient  specifically  as 
to  which  combinations  are  suitable. 

In  this  tentative  final  monograph,  the 
indication  being  proposed  for  oral 
health  care  antiseptic  drug  products  is 
similar  in  content  to  those 


recommended  by  one  of  the  comments. 
(See  section  I.K.,  comment  22.) 
Indications  for  oral  anesthetic/analgesic, 
oral  astringent,  oral  demulcent,  and  oral 
mucosal  protectant  drug  products  were 
proposed  in  §§  356.52(b),  356.54(b), 
356.58(b),  and  356.60(b)  of  die 
amendment  to  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products  (56  FR  48302  at  48343  to 
48346). 

The  agency  considers  that  the 
indication  proposed  for  oral  anesthetic/ 
analgesic  ingredients  in  §  356.52(b)(1) 
("For  the  temporary  relief  of  occasional 
minor  irritation,  pain,  sore  mouth,  and 
sore  throat,")  as  not  appropriate  for  a 
combination  product  containing  an  oral 
antiseptic  because  "temporary  relief  of 
sore  throat"  is  a  Category  III  indication 
for  OTC  oral  antiseptics.  (See  section 
I.K.,  comment  22.)  In  addition,  the 
agency  considers  the  indication 
proposed  for  oral  anesthetic/analgesic 
ingredients  in  §  356.52(b)(2)  ("For  the 
temporary  relief  of  pain  associated  with 
canker  sores")  as  not  suitable  for  a 
combination  product  containing  an  OTC 
oral  antiseptic  ingredient  because 
claims  related  to  canker  sorus  are 
Category  III  for  OTC  oral  antiseptics. 
Likewise,  the  agency  does  not  consider 
the  indication  proposed  for  oral 
anesthetic/analgesic  ingredients  in 
§  356.52(b)(7)  for  denture  adhesive 
products  containing  an  oral  anesthetic/ 
analgesic  ("For  the  temporar>'  relief  of 
pain  or  discomfort  of  the  mouth  and 
giuns  due  to  dentures")  as  appropriate 
for  products  containing  an  oral 
antiseptic  ingredient  because  there  is  no 
Category  I  combination  that  includes  an 
oral  antiseptic  and  a  denture  adhesive. 
Therefore,  when  an  oral  antiseptic  is 
present  in  certain  combination  products 
(i.e.,  with:  (1)  An  oral  anesthetic/ 
analgesic.  (2)  an  oral  anestlietic/ 
analgesic  and  an  oral  mucosal 
protectant.  (3)  an  oral  anesthetic/ 
analgesic  and  an  oral  astringent,  or  (4) 
an  oral  anesthetic/analgesic  and  an  oral 
demulcent),  the  labeling  of  the  product 
may  not  contain  the  indications 
proposed  for  oral  anesthetic/analgesic 
ingredients  in  §  356.52(b)(1),  (b)(2),  and 
(b)(7). 

Additionally,  the  Oral  Cavity  Panel 
recommended  that  oral  antiseptics 
should  not  be  used  in  children  under  3 
years  of  age  (47  FR  22760  at  22928).  In 
§  356.50(d),  §  356.54(d),  §  356.56(d),  and 
§  356.58(d)  of  the  tentative  final 
monograph  for  OTC  oral  health  care 
drug  products,  the  agency  proposed  that 
the  lower  age  limit  for  OTC  oral  health 
care  ingredients  be  2  years,  except  for 
sodium  perborate  monohydrate  (6-year 
lower  age  limit),  phenol  preparations 
that  are  intended  for  yigestion  or  that 


could  be  inadvertently  ingested  (6-year 
lower  age  limit),  tooth  desensitizers  (12- 
year  lower  age  limit),  butacaine  sulfate 
(12-year  lower  age  limit),  and  teething 
preparations  (4-month  lower  age  limit) 
(56  FR  48302  at  48343  to  48346).  The 
agency  does  not  believe  that  oral 
antiseptics  should  be  used  in  children 
under  2  years  of  age  unless  done  so 
under  a  doctor's  supervision.  Therefore, 
the  agency  is  not  proposing  the 
indication  for  oral  anesthetic/analgesic 
ingredients  in  §  356.52(b)(6)  for 
benzocaine  or  phenol  used  in  products 
for  teething  pain  ("For  the  temporary 
relief  of  sore  gums  due  to  teething  in 
infants  and  children  4  months  of  age 
and  older")  for  a  combination  product 
containing  an  ortil  antiseptic  and  an  oral 
anesthetic/analgesic  or  an  oral 
antiseptic,  an  oral  anesthetic/analgesic, 
and  an  oral  mucosal  protectant. 

The  agency  does  not  consider  the 
indication  proposed  for  oral  astringents 
in  §  356.54  ("For  the  temporary  relief  of 
occasional  minor  irritation,  pain,  sore 
mouth,  and  sore  throat")  as  appropriate 
for  a  combination  product  containing  an 
oral  antiseptic  and  an  oral  astringent 
because  oral  antiseptics  are  not 
indicated  for  use  in  relieving  the 
discomfort  of  sore  throat.  Therefore, 
when  an  oral  antiseptic  is  combined 
with  an  oral  astringent  or  an  oral 
anesthetic/analgesic  and  an  astringent, 
the  indication  proposed  for  oral 
astringent  drug  products  in  §  356.54  is 
not  appropriate.  Instead,  the  agency  is 
proposing  the  following  indication  for  a 
combination  product  containing  an  oral 
antiseptic  and  an  oral  astringent:  "For 
temporary  relief  of  occasional  minor 
irritation,  pain,  and  sore  mouth."  The 
agency  is  also  proposing  that  a 
combination  product  containing  an  oral 
antiseptic,  an  oral  astringent,  and  an 
oral  anesthetic/analgesic  be  labeled  with 
any  of  the  applicable  indications 
proposed  in  §  356.52(b)(3).  (b)(4),  or 
rb)(5)  or  with  the  indication  proposed 
above  for  a  combination  drug  product 
containing  an  oral  antiseptic  and  an  oral 
astringent. 

The  agency  does  not  consider  the 
indication  proposed  for  oral  demulcents 
in  §  356.58  ("For  temporary  relief  of 
minor  discomfort  and  protection  of 
irritated  areas  in  sore  mouth  and  sore 
throat")  as  appropriate  for  a 
combination  product  containing  an  oral 
antiseptic  and  an  oral  demulcent 
because  oral  antiseptics  are  not 
indicated  for  use  in  relieving  the 
discomfort  of  sore  throat.  Therefore, 
when  an  oral  antiseptic  is  combined 
with  an  oral  demulcent  or  an  oral 
anesthetic/analgesic  and  an  oral 
demulcent,  the  indication  proposed  for 
oral  demulcent  drug  products  in 
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§  356.58  is  not  appropriate.  Instead,  the 
agency  is  proposing  <he  following 
indication  for  a  combination  product 
containing  an  oral  antiseptic  and  an  oral 
demulcent:  "For  temporary  relief  of 
minor  discomfort  and  protection  of 
irritated  areas  in  sore  mouth."  The 
agency  is  also  proposing  that  a 
combination  product  containing  an  oral 
antiseptic,  an  oral  demulcent,  and  an 
oral  anesthetic/analgesic  be  labeled  with 
any  of  the  applicable  indications 
proposed  in  §  356.52(b)(3),  (b)(4).  or 
(b)(5)  or  with  the  indication  proposed 
above  for  a  combination  product 
containing  an  oral  antiseptic  and  an  oral 
demulcent. 

The  agency  has  determined  that  the 
indication  proposed  for  oral  mucosal 
protectant  active  ingredients  in 
§  356.60(b)(4)  ("For  protecting  recurring 
canker  sores")  should  not  be  used  for  a 
combination  product  containing  an  oral 
antiseptic  and  an  oral  mucosal 
protectant  because  claims  related  to 
canlier  sores  are  Category  III  for  oral 
antiseptics.  (See  section  I.K.,  comment 
22.)  Therefore,  when  an  oral  antiseptic 
is  combined  with  an  oral  mucosal 
protectant,  the  indication  proposed  for 
oral  mucosal  protectants  in 
§  356.60(b)(4)  is  not  appropriate. 

The  agency  also  notes  that  certain 
warnings  proposed  for  oral  anesthetic/ 
analgesic  ingredients  in  §  356.52(c)(1). 
(c)(5),  and  (c)(6),  for  oral  astringents  in 
§  35d.54(c),  and  for  oral  demulcents  in 
§  356.58(c)(1)  would  not  be  applicable 
to  certain  combination  products 
containing  an  oral  antiseptic.  The 
warnings  in  §  356.52(c)(1).  §  356.54(c), 
and  §  356.58(c)(1)  are  partially  sore 
throat  warnings  that  limit  use  of  a 
product  to  2  days  if  the  sore  throat  is 
severe  or  is  accompanied  by  or  followed 
by  fever,  headache,  rash,  swelling, 
nausea,  or  vomiting.  These  warnings  are 
not  applicable  to  a  combination  product 
containing  an  antiseptic  because  an  oral 
antiseptic  is  not  indicated  for  use  to 
relieve  the  symptoms  of  sore  throat  In 
addition,  because  oral  antiseptics  may 
not  be  used  in  teething  products  or 
denture  adhesives,  the  warnings  related 
to  such  products  in  §  356.52(c)(5)  and 
(c)(6)  are  not  applicable  to  combination 
drug  products  containing  an  oral 
antiseptic  and  an  oral  anesthetic/ 
analgesic  or  an  oral  antiseptic,  an  oral 
anesthetic/analgesic,  and  any  other  oral 
health  care  ingredient. 

Because  this  tentative  final 
monograph  does  not  Include  any 
Category  I  antiseptic  ingredients,  the 
agency  is  not  proposing  any  directions 
for  oral  antiseptic  ingredients.  The 
agency  is  reserving  §  356.64(d)  for 
directions  should  any  oral  antiseptic 
ingredients  be  included  in  the  final 


monograph.  Likewise,  for  the  same 
reason,  the  agency  is  not  proposing  any 
directions  for  oral  health  care 
combination  drug  products  containing 
andseptic  ingredients. 

Based  on  the  above  discussion,  the 
agency  is  proposing  to  include  specific 
indications  and  warnings  in  §  356.66(b) 
and  (c)  for  the  labeling  of  combination 
drug  products  that  include  an  oral 
antiseptic.  This  labeling  will  appear  in 
the  final  monograph  only  if  at  least  one 
oral  antiseptic  active  ingredient 
achieves  monograph  status. 

30.  One  comment  requested  that  the 
agency  approve  the  combination  of 
0.045  percent  cetylpyridinium  chloride 
and  0.005  p)ercent  domiphen  bromide  as 
a  Category  I  oral  antiseptic  The 
comment  contended  that  the  addition  of 
small  amounts  of  domiphen  bromide  to 
a  formulation  containing 
cetylpyridinium  chloride  enhances  the 
in  vitro  activity  of  the  formulation 
against  gram-positive  and  gram-negative 
standard  bacterial  cultures.  The 
comment  contended  that  this 
performance  improvement  satisfies  even 
the  Oral  Cavity  Panel's  criteria  for  the 
combination  of  two  active  ingredients 
fi'om  the  same  therapeutic  category 
having  the  same  pharmacological 
mechanism  of  action  (47  FR  22760  at 
22792).  The  comment  added  that  in 
calling  for  "improvement  of  safety  or 
enhanced  effectiveness  or  both."  the 
Panel  went  well  beyond  the  existing 
regulatory  guidehnes  for  OTC 
combinations  in  §  330.10(a)(4)(iv), 
which  requires  only  that  each  ingredient 
in  the  combination  make  a  contribution 
to  the  claimed  effect. 

The  comment  submitted  the  results  of 
two  in  vitro  studies  designed  to  justify 
the  combination  of  0.045  percent 
cetylpyridiniiun  chloride  and  0.005 
percent  domiphen  bromide  (Ref.  1).  It 
also  submitted  a  published  article 
suggesting  that  this  combination  was 
more  effective  in  a  clinical  study  than 
a  formulation  containing 
cetylpyridinium  as  the  sole  oral 
antiseptic  ingredient  (Ref.  2). 

The  agency  discussed  the  Oral  Cavity 
Panel's  recommendations  regarding 
combination  products  in  the  first 
segment  of  the  tentative  final 
monograph  for  OTC  oral  heahh  care 
drug  products  (53  FR  2436  at  2450).  The 
Panel  recommended  that  any  Category  I 
oral  health  care  ingredient  could  be 
combined  with  one  or  more  ingredients 
from  the  same  therapeutic  category  if 
each  ingredient  is  present  in  its  full 
therapeutic  dose,  or  subtherapeutic  dose 
where  appropriate,  only  when  there  is  a 
clear  demonstration  that  there  is  an 
improvement  of  safety  or  enhanced 
effectiveness  or  bo^  (47  FR  22760  at 


22927).  However,  the  agency  ciurently 
uses  the  combination  policy  in 
§  330.10(a)(4)(iv)  and  its  guidelines  for 
OTC  drug  combination  products  (Ref.  3) 
as  the  criteria  for  evaluating  all  OTC 
combination  drug  products. 
The  combination  policy  in 
§  330.10(a)(4)(iv)  states  that  an  OTC 
drug  may  combine  two  or  more  safe  and 
effective  (Category  I)  ingredients  when 
each  ingredient  makes  a  contribution  to 
the  claimed  effect(s);  when  combining 
the  ingredients  does  not  decrease  the 
safety  or  effectiveness  of  any  of  the 
indi\'idual  ingredients;  and  when  the 
combination,  used  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  provides  rational  therapy  for 
a  significant  proportion  of  the  target 
populations.  Paragraph  3  of  the  agency's 
guidehnes  (Ref.  3)  requires  that,  for 
combinations  of  ingredients  from  the 
same  therapeutic  category  with  the  same 
mechanism  of  action,  such 
combinations  should  not  ordinarily  be 
combined  unless  there  is  some 
advantage  over  the  single  ingredients  in 
terms  of  enhanced  effectiveness,  safety, 
patient  acceptance,  or  quality  of 
formulation.  The  Ingredients  may  be 
combined  in  selected  circumstances  ttt 
treat  the  same  symptoms  or  conditions 
if  the  combination  meets  the  OTC 
combination  policy  in  all  respects,  the 
combination  offers  some  advantage  over 
the  active  Ingredients  used  alone,  and 
the  combination  is,  on  a  benefit-risk 
basis,  equal  to  or  better  than  each  of  the 
active  ingredients  used  alone  at  its 
therapeutic  dose. 

Altnough  the  agency  believes  that  the 
ingredients  cetylpyridium  chloride  and 
domiphen  bromide  in  the 
concentrations  mentioned  by  the 
comment  are  safe  for  OTC  use  as  oral 
antiseptics,  neither  ingredient  has  been 
demonstrated  to  be  an  effective  oral 
antiseptic.  (See  section  I.E.,  comment  9 
and  section  I.G.,  comment  13.)  The  data 
submitted  by  the  comment  are  not 
adequate  to  demonstrate  the 
effectiveness  of  either  ingredient  or  a 
combination  of  the  two  ingredients.  The 
two  in  vitro  studies  tested  the 
ingredients  against  only  two  organisms. 
Staphylococcus  aureus  and  Salmonella 
typhosa  (Ref.  1).  The  agency  does  not 
believe  that  demonstrating  antiseptic 
effectiveness  against  these  two 
microorganisms  is  relevant  to  the  use  of 
an  antiseptic  in  the  oral  cavity.  The 
published  article  reported  the  results 
from  a  study  of  the  effects  of  two 
mouthwashes  on  bacterial  plaque  (Ref. 
2).  As  stated  in  section  I.M.,  comment 
32,  the  agency  agrees  writh  the  Panel  that 
reduction  of  plaque  accumulation  is  no4 
an  appropriate  criterion  for  estabUshing 
oral  antiseptic  effectiveness.  (See 
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section  I.M.,  comment  33  for  a 
discussion  of  appropriate  testing 
procedures.) 
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31.  One  comment  stated  that 
cetylpyridinium  chloride  and  domiphen 
bromide  are  effective  OTC  oral 
antiseptics  and  that  an  application 
(NDA  14-598)  for  a  product  containing 
these  ingredients  had  been  approved  for 
18  years,  i.e..  up  to  November  17, 1982, 
the  date  of  the  comment.  The  comment 
stated  that  NDA  14-598  established  the 
safety  and  effectiveness  of  the  active 
ingredients,  cetylpyridinium  chloride 
0.045  percent  and  domiphen  bromide 
0.005  percent,  and  their  combination; 
and  that  the  same  combination  is  used 
today.  The  comment  maintained  that 
supplementation  of  the  application  and 
periodic  reporting  have  supported  and 
even  strengthened  the  proof  of  safety 
and  effectiveness.  In  addition,  the 
comment  stated  that  extensive  tests 
demonstrating  the  ability  of  a  product 
containing  cetylpyridinium  chloride 
and  domiphen  bromide  to  kill  bacteria 
and  viruses  in  vitro  were  reported  to  the 
Panel  (Ref.  1)  and  are  included  in  NDA 
14-598.  The  comment  also  stated  that 
NDA  14-598  contains  the  results  of 
numerous  tests  showing  reduction  of 
bacterial  counts  after  rinsing  with  the 
product  and  that  the  application 
contains  data  showing  effectiveness  of 
the  product  in  temporarily  relieving 
minor  sore  throat.  The  comment  stated 
that  although  the  bulk  of  the  material  in 
NDA  14-598  is  not  publicly  available,  it 
is  in  the  agency's  files  and  may  be  used 
by  the  agency  to  support  these 
comments.  Moreover,  the  comment 
contended  that  it  regards  the  continuing 
validity  of  the  appUcation  as  conclusive 
evidence  of  the  product's  safety  and 
effectiveness  for  use  as  an  OTC  oral 
antiseptic  (Ref.  2). 

The  agency  notes  that  data  contained 
in  an  application  are  confidential 
information  covered  by  21  CFR  20.61 
and  are  not  publicly  available.  The 
sponsor  of  the  application  would  have 
to  affirmatively  submit  these  data  as 
part  of  the  public  administrative  record 
for  the  agency  to  consider  them  in  this 
rulemaking  proceeding.  As  the  agency 
has  indicated  elsewhere  under  similar 
conditions  concerning  an  antitussive 


drug  product  containing 
diphenhydramine  hydrochloride  (48  FR 
48576  at  48582),  determination  by  FDA 
that  a  new  drug  is  safe  and  effective  and 
the  approval  of  an  application  for  the 
drug  are  not  synonymous  with  a 
determination  that  a  drug  is  generally 
recognized  as  safe  and  effective  in  the 
OTC  drug  review.  See  Weinberger  v. 
Bentex  Phannaceuticals,  Inc.,  412  U.S. 
645.  651  (1973).  In  addition,  the  agency 
is  aware  that  the  commentor  requested 
that  approval  of  NDA  14-598  be 
withdrawn  because  the  product  was  no 
longer  being  marketed  as  a  drug  (Ref.  4). 

General  recognition  of  the 
effectiveness  of  a  drug  in  the  OTC  drug 
review  must  be  based  on  adequate 
published  or  publicly  available  medical 
and  scientific  data.  (United  States  v.  41 
Cases  '  •  •  Naremco,  420  F.2d  1126 
(C.A.  5.  1970);  United  States  v.  An 
Article  of  Drug  *  "  Mykocert.  345  F. 
Supp.  571  (D.C.  1972);  United  States  v. 
An  Article  of  Drug  *  *  '  Asper  Sleep. 
CCHF.D.  and  Cosm.  L  Rep.  40.821 
Civil  No.  70-C-196  (N.D.  111.  1971); 
United  States  v.  An  Article  of  Drug  *  * 
*  (Furestorol  Vaginal  Suppositories  294 
F.  Supp  1307  (N.D.  Ga.  1968).)  There  is 
not  adequate  information  publicly 
available  at  this  time  to  demonstrate 
that  cetylpyridinium  chloride, 
domiphen  bromide,  or  the  combination 
of  the  two  ingredients  are  generally 
recognized  as  effective  for  the  Category 
I  indication  proposed  in  this  document. 
Therefore,  the  agency  is  unable  to 
conclude  at  this  time  that  these 
ingredients  or  a  combination  of  these 
ingredients  are  generally  recognized  as 
effective  oral  antiseptic  agents,  and  is 
proposing  that  they  be  Category  III  for 
effectiveness.  (See  section  I.E..  comment 
9;  section  I.G.,  comment  13;  and  section 
I.L..  comment  30.) 
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M.  Comments  on  Testing 

32.  Addressing  the  Oral  Cavity  Panel's 
consideration  of  protocols  for  testing 
antiseptic  mouthwashes,  two  comments 
stated  that  the  measurement  of  plaque 
reduction  is  a  valid  technique  to  assess 
the  antimicrobial  activity  of  oral 
antiseptics.  Noting  that  dental  plaque  is 


largely  composed  of  living  bacteria 
within  a  polysaccharide  matrix,  one 
comment  contended  that  experts 
recognize  that  "antiseptic  activity  may 
be  measured  in  the  mouth  by  taking 
counts  of  unattached  organisms  before 
and  after  treatment,  or  by  measuring 
plaque  differences  among  subjects 
receiving  either  the  test  substance  or  a 
control."  The  comment  mentioned  that 
the  Panel's  minority  report  outlines  a 
scheme  of  reasonable  in  vitro  and  in 
vivo  tests  that  are  well  accepted  and 
have  been  shown  to  be  satisfactory  in 
demonstrating  the  antiseptic  activity  of 
mouthwashes  (47  FR  22760  at  22893  to 
22901).  The  comment  added  that,  in 
1978.  the  Oral  Cavity  Panel  voted 
approval  of  the  clinical  protocols 
needed  to  support  Category  I  status  for 
oral  antimicrobials  for  use  in 
mouthwashes,  and  that  a  professional 
association  of  manufacturers  concurred 
with  that  recommendation.  The 
comment  urged  that  these  protocols  be 
reinstated  as  the  proof  required  to 
obtain  Category  I  status  for 
antimicrobial  mouthwashes. 

Also  citing  the  Panel's  minority 
report,  the  second  comment  stated  that 
the  majority  of  the  Panel,  at  its  next-to- 
last  meeting,  voted  to  reject  the  testing 
guidelines  for  demonstrating  antiseptic 
activity  that  the  Panel  had 
recommended  to  industry  over  the 
course  of  several  years  and  that  the  firm 
submitting  the  comment  had  relied 
upon  to  confirm  its  product's  antiseptic 
properties.  Although  pointing  out  that 
the  majority  of  the  Panel  evidently 
desired  an  objective  test  to  justify 
plaque  reduction  as  a  criterion  for 
establishing  antimicrobial  activity  (47 
FR  22760  at  22841).  the  comment 
contended  that  such  an  objective  test 
was  originally  prescribed  by  the  Panel 
and  successfully  conducted  for  the 
firm's  mouthwash  product  containing  a 
combination  of  volatile  oils.  The 
comment  stated  that  reductions  in 
dental  plaque  biomass  have  been  shown 
to  correlate  with  reductions  in  dental 
plaque  bacteria  by  objective  weight 
measurement  (47  FR  22894  to  22895) 
and  that  other  equally  valid  plaque 
reduction  measurements,  such  as  area 
measurement,  were  also  successfully 
conducted  for  the  firm's  product.  The 
comment  concluded  that  these  "state  of 
the  art"  plaque  reduction  measurements 
should  be  accepted  as  indices  of 
antiseptic  action. 

The  agency  is  aware  that  the  majority 
of  the  Panel  stated  that  "the  rationality 
of  plaque  reduction  as  a  criterion  of 
effectiveness  of  antimicrobial  agents  for 
use  in  the  mouth  and  throat  is  highly 
debatable,  and  evidence  of  the  validity 
of  the  method  is  scant.  Plaque 
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reduction,  therefore,  is  not  accepted  by 
this  Panel  as  a  criterion  for  determining 
effectiveness  of  antimicrobial  agents  for 
oral  health  care  products  intended  to 
treat  sore  mouth  or  sore  throat,"  (47  FR 
22840).  The  agency  agrees  with  the 
Panel  and  believes  that  plaque 
reduction  has  not  been  established  as  a 
vahd  technique  for  determining  the 
antiseptic  effectiveness  of  ingredients 
used  for  the  types  of  indications  being 
considered  in  this  segment  of  the 
tentative  final  monograph:  (1)  First  aid 
to  help  prevent  infection  in  the  mouth, 
or  (2)  for  the  temporary  relief  of  minor 
sore  throat  symptoms. 

The  agency  believes  that  the  types  of 
tests  suggested  in  the  Panel's  testing 
guidelines  at  47  FR  22760  at  22890  to 
22893  are  better  suited  to  demonstrate 
the  effectiveness  of  antiseptic 
ingredients  in  reducing  the  risk  of 
infection  in  the  oral  cavity  or  in 
relieving  sore  mouth  and  sore  throat 
symptoms.  These  testing  guidelines  are 
further  discussed  in  section  I.M., 
comment  33.  However,  as  discussed  in 
the  previous  segments  of  this  tentative 
final  monograph  (see  53  FR  2436  and  56 
FR  48302),  in  developing  this 
monograph  the  agency  is  not  addressing 
specific  testing  guidelines  for  upgrading 
ingredients  to  Category  I.  In  revising  the 
ore  drug  review  procedures  relating  to 
Category  III.  published  in  the  Federal 
Register  of  September  29,  1981  (46  FR 
47730),  the  agency  advised  that 
tentative  final  and  final  monographs 
will  not  include  recommended  testing 
guidelines  for  conditions  that  industry 
wishes  to  upgrade  to  monograph  status. 
Instead,  the  agency  will  meet  with 
industry  representatives  at  their  request 
to  discuss  testing  protocols.  The  revised 
procedures  also  state  the  time  in  which 
test  data  must  be  submitted  for 
consideration  in  developing  the  final 
monograph.  (See  also  part  II.  paragraph 
A.2.— Testing  of  Category  II  and 
Category  III  conditions.) 

The  agency  wishes  to  point  out  that, 
as  discussed  in  the  call-for-data  for 
antiplaque  ingredients  and  claims  (55 
FR  38560),  the  Dental  Products  Panel 
will  evaluate  data  regarding  the  safety 
and  effectiveness  of  active  ingredients 
contained  in  products  displaying 
antiplaque  and  antiplaque- related 
claims.  A  subsequent  segment  of  the 
rulemaking  for  OTC  oral  health  care 
drug  products  will  cover  that  Panel's 
recommendations  to  the  agency 
regarding  drug  ingredients  used  for  the 
reduction  of  plaque  and  plaque-related 
claims.  Methods  discussed  by  the 
comments  and  by  the  minority  of  the 
Oral  Cavity  Panel  may  be  appropriate  to 
demonstrate  antiseptic  activity  of 


ingredients  intended  to  reduce  or 
prevent  plaque. 

33.  Two  comments  stated  that 
presentations  had  been  made  to  the  Oral 
Cavity  Panel  concerning  guidelines  for 
in  vitro  and  in  vivo  testing  of  topical 
antiseptics  (Refs.  1.  2,  and  3)  and  that 
these  data  were  not  considered  or 
included  in  that  Panel's  discussion.  The 
comments  contended  that  the  guidelines 
were  adequate  to  test  ingredients  for 
effectiveness  and  to  establish  a  first  aid 
antiseptic  category  for  oral  health  care 
drug  products  that  meet  these 
guidelines.  The  comments  stated  that 
the  guidelines  provide  for  a  statistically 
significant  reduction  in  vivo  combined 
with  a  95-percent  reduction  in  vitro  of 
the  organisms  tested  and,  thus,  provide 
proof  of  clinically  useful  antiseptic 
activity. 

One  comment  paraphrased  an  agency 
statement  that  was  published  in  the 
tentative  final  monograph  for  OTC 
topical  antimicrobial  dnig  products  (i.e., 
first  aid  antibiotic  drug  products)  (47  FR 
29986  at  29991  to  29992)  as  follows: 

The  agency  agrees  with  the  comments  that 
minor  skin  injuries,  such  as  cuts  and  scrapes, 
are  self-healing  and  that  the  body's  healing 
mechanisms  can  handle  some  infections  that 
might  develop  in  these  injuries.  However,  as 
the  reply  comment  pointed  out,  some  minor 
skin  injuries  do  not  heal  without  treatment 
and  it  is  impossible  to  make  that  distinction 
at  the  time  of  injury.  It  is  well  documented 
that  applying  topical  antibiotics  to  skin 
wound  lesions  reduces  the  number  of 
bacteria  at  the  site  of  application  and  serves 
as  an  adjunct  to  cleansing  wounds. 
The  comment  argued  mat,  in  view  of  the 
agency's  medical  assessments  of  topical 
antibiotics  as  stated  above,  clinical 
testing  of  each  ingredient  or  product  is 
unnecessary.  The  comment  felt  that  in 
vitro  data  demonstrating  that  a 
product's  active  ingredient  is  effective 
against  the  organism(s)  likely  to  be 
found  at  the  site  should  be  sufficient  to 
allow  classification  in  Category  I.  The 
comment  added  that  such  a  decision 
would  be  consistent  with  the  agency's 
acceptance  of  all  Category  I  topical 
antibiotics  for  the  first  aid  indication  to 
help  prevent  infection  in  minor  cuts, 
scrapes,  and  bums  (47  FR  29986  at 
29999). 

The  Oral  Cavity  Panel  considered  the 
presentations  concerning  guidelines  for 
in  vitro  and  in  vivo  testing  (Refs.  1,  2, 
and  3)  and  made  suggestions  concerning 
requirements  for  conducting  such 
studies  designed  to  obtain  data  for 
reclassifying  Category  III  ingredients  to 
Category  I  for  safety  and  effectiveness  or 
both  (47  FR  22760  at  22890  to  22893). 
The  Panel  suggested  that  preliminary, 
well-designed  in  vitro  studies  be 
required  to  demonstrate  antiseptic 
effectiveness  and  that  the  data  obtained 


from  in  vitro  studies  be  verified  and 
supported  by  in  vivo  animal  and  human 
studies.  The  Panel  stated  that  human 
model  studies  should  be  followed  by 
appropriate  clinical  trials.  The  Panel 
included  recommendations  for  in  vitro 
and  in  vivo  testing  procedures  to 
indicate  the  types  of  data  necessary  to 
upgrade  ingredients  from  Category  III  to 
Category  I  and  provided  suggestions  for 
obtaining  such  data. 

Clinical  Testing  of  OTC  Oral  Antiseptics 
The  agency  believes  that  data  from  in 
vitro  testing  alone  are  insufficient  to 
establish  that  an  oral  antiseptic  is 
generally  recognized  as  effective  in:  (1) 
Decreasing  the  number  of 
microorganisms  in  the  oral  cavity  and 
thus  helping  to  prevent  or  reduce  the 
chance  of  infection  or  bacterial 
contamination  in  minor  oral  wounds,  or 
(2)  temporarily  relieving  the  symptoms 
of  minor  sore  throat  or  mouth.  The 
•agency's  assessment  of  the  effectiveness 
of  topical  antibiotics  in  helping  to 
prevent  infection  in  minor  skin  cuts, 
scrapes,  and  bums  (47  FR  29986  at 
29991  to  29992)  is  not  relevant  in 
evaluating  the  effectiveness  of  oral 
antiseptic  ingredients  in  helping  to 
prevent  infection  in  minor  wounds  in 
the  mouth.  Although  demonstrated  in 
vitro  antiseptic  bactericidal  or 
bacteriostatic  action  is  of  predictive 
value  in  projecting  clinical  efficacy  for 
antiseptics  used  on  the  skin  (39  FR 
33103  at  33110  and  56  FR  33644  at 
33671),  the  agency  beheves  that  such 
activity  alone  is  not  sufficient  to  allow 
classification  of  an  ingredient  in 
Category  I. 

The  environment  of  the  oral  cavity  is 
ver>-  different  fi-om  that  of  the  skin,  the 
oral  cavity  supports  one  of  the  most 
concentrated  and  varied  microbial 
population  of  the  body.  The  total 
microscopic  count  of  saliva  has  been 
given  as  anything  from  43  million  to  5.5 
billion  per  mL  with  an  average  of  about 
750  million.  The  microbial 
concentration  of  the  gingival  sulcus  and 
in  plaque  is  at  least  100  fold  greater,  or 
approximately  200  billion  cells  per  gram 
of  sample  (Ref.  4).  Conversely,  the  skin, 
for  the  most  part,  is  an  inhospitable 
place  for  most  microorganisms  because 
the  secretions  of  the  skin  are  acidic  and 
most  of  the  skin  contains  httle  moisture 
(Ref.  5).  The  agency  beheves  that,  on  the 
fairly  dry  surface  of  the  skin,  a 
reduction  in  microorganisms  caused  by 
the  application  of  a  topical  antiseptic 
will  persist  for  some  time  and,  thus, 
may  help  to  prevent  minor  skin 
infections.  However,  even  if  one  could 
demonstrate  a  reduction  of 
microorganisms  on  a  site  in  the  oral 
cavity,  it  is  unlikely  that  this  reduction 
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would  result  in  a  therapeutic  benefit 
because  the  action  of  saliva  would 
reinoculate  the  site  almost  immediately. 
As  the  Oral  Cavity  Panel  stated, 
approximately  0.25  to  1  mL  of  saliva  is 
exhreted  per  minute  in  the  oral  cavity 
(47  FR  22766).  Therefore,  oral  s\u-faces 
are  constantly  bathed  with  saliva,  and 
organisms  are  readily  transported  from 
one  area  of  the  mouth  to  another.  This 
may  be  particularly  true  of  minor  oral 
irritations,  cuts,  and  scraps  where  there 
is  an  almost  irresistible  urge  to  probe 
the  site  with  the  tongue.  This 
continuous  reinoculation  of  the  site 
with  large  numbers  of  microorganisms 
is  likely  to  counteract  any  therapeutic 
benefit  that  might  result  from  topical 
antiseptic  action  in  the  oral  cavity. 
Therefore,  the  agency  tentatively 
concludes  that  clinical  testing  is 
necessary  to  demonstrate  that  an 
antiseptic  ingredient  truly  has  a 
therapeutic  effect  in  the  oral  cavity. 

Clinical  trials  to  demonstrate  the 
effectiveness  of  an  OTC  oral  antiseptic 
ingredient  should  be  well-designed  and 
well-controlled.  Such  trials  should  be 
structured  to  closely  approximate  the 
clinical  situations  for  which  a  product 
is  intended  to  be  used  and  to 
substantiate  proposed  claims.  These 
studies  should  demonstrate  that  the 
topically-applied  antiseptic  ingredient 
helps  to  prevent  infection  in  minor 
wounds  in  the  mouth  better  than  the 
vehicle  alone. 
In  Vivo  Testing  Procedures . 

Three  in  vivo  studies  submitted  to  the 
Panel  (Ref.  2),  and  mentioned  by  the 
comments,  were  designed  to  answer 
specific  questions  raised  by  the  Panel 
during  its  evaluation  of  in  vivo  testing 
guidelines  for  oral  antiseptics  (Ref.  1). 
The  basic  method  used  in  the  three 
studies  (Ref.  2)  involved  the  use  of  10 
normal  subjects  with  no  medical 
problems.  The  subjects  were  treated 
with  cetylpyridinium  chloride  (0.1  or  1 
percent)  and  a  placebo  (distilled  or 
deionized  water).  In  some  of  the  studies, 
a  template  was  used  to  define  the  cheek 
treatment  area,  and  in  other  studies,  no 
template  was  used.  Each  subject  served 
as  his  or  her  own  control.  The  technique 
consisted  of  using  a  swab  to  sample  the 
cheek  before  treatment,  treating  the 
cheek  vrith  the  designated  agent  (i.e., 
active  ingredient  or  placebo),  and 
sampling  again  1  minute  later.  Samples 
were  mixed,  serially  diluted,  plated, 
'  incubated,  and  visible  bacterial  colonies 
counted.  A  variety  of  mixing,  plating 
methods,  and  environmental  conditions 
were  used  (e.g.,  drop  plate  counting 
method,  standard  plating  procedures, 
sonication,  and  incubation  under  carbon 
dioxide,  aerobic,  and  anaerobic 


conditions.)  The  results  of  all  three 
studies  indicated  that  cetylpyridinium 
chloride  decreased  the  number  of 
bacteria  within  1. minute  after 
application  on  the  cheek.  Individual 
studies  included  the  following  results: 

(1)  Subjects  differ  from  each  other  by  10 
to  100  fold  in  their  normal  bacterial 
counts,  but  vary  little  from  1  day  to 
another  in  their  own  bacterial  counts; 

(2)  a  swab  samphng  procedure  and  a 
drop-plate  couinting  method  are 
sensitive,  adequate  methods  to  detect 
small  decreases  in  bacterial  counts  in  a 
10-subject  panel,  and  decreases  smaller 
than  2  logs  or  100  fold  are  significant; 

(3)  a  template  is  not  necessary  to  limit 
the  treatment  area;  (4)  successive 
samples  taken  before  treatment 
invariably  decrease,  as  do  samples  taken 
after  treatment  with  water  while 
samples  taken  after  treatment  with 
cetylpyridinium  chloride  level  off  or 
increase  in  successive  samples, 
indicating  that  the  antiseptic  killed 
bacteria  in  the  top  layer  of  the  oral 
mucosa  but  not  in  the  lower  layers;  (5) 
sonication  of  swab  samples  increases 
the  sensitivity  of  the  method,  but  does 
not  affect  the  estimate  of  antiseptic 
effectiveness;  thus,  this  method  may  be 
used  optionally;  (6)  conventional 
plating  methods  and  other  well-tested 
plating  methods  are  highly 
reproducible;  and  (7)  although  results 
for  all  three  incubation  environments 
were  essentially  the  same,  the  effect  of 
some  oral  antiseptics  could  have 
differing  effects  against  types  of  bacteria 
requiring  specific  gaseous 
environments;  thus,  three  environments 
should  be  used  in  future  studies. 

The  agency  concludes  that  the 
techniques  of  the  in  \avo  testing 
guidelines  presented  to  the  Panel  for 
demonstrating  the  effectiveness  of  a 
locally  applied  antiseptic  ingredient 
(Refs.  1  and  2)  represent  a  partial  guide 
for  helping  to  assess  an  ingredient's 
effectiveness  as  an  OTC  oral  health  care 
antiseptic,  but  are  not  totally  adequate 
for  that  purpose.  The  agency  believes 
that  in  vivo  testing  methods  used  to 
help  demonstrate  the  effectiveness  of 
oral  health  care  antiseptic  ingredients 
should  stipulate  the  specific  organisms 
to  be  tested,  the  acceptable  decrease  in 
bacterial  numbers,  and  the  period  of 
time  for  which  the  antiseptic  activity 
should  persist.  The  Panel's  discussion 
of  in  vivo  testing  did  not  include  such 
informaUon  (47  FR  22760  at  22891). 
Such  testing  methods  should  also  take 
into  accouint  the  following:  (1)  The 
normal  flora  of  the  site  to  be  used  in  the 
study,  (2)  the  complexity  of  the  oral 
flora,  (3)  the  site-to-site  variation  of  the 
oral  flora  within  the  mouth,  (4)  when 


tissue  is  abraded,  burned,  or  punctured, 
sites  may  be  exposed  that  allow  the 
binding  of  oral  microorganisms  that 
would  not  otherwise  reside  in  that 
particular  ecological  niche,  and  (5)  what 
shifts  in  the  bedance  of  the  flora  and/or 
colonization  by  other  species  are  to  be 
expected  if  the  site  is  abraded  or 
otherwise  damaged.  A  spectrum  of 
activity  against  a  representative  battery 
of  organisms  should  be  developed  (i.e., 
Candida  albicans,  representative 
actinomyces  and  streptococcal  species, 
and  other  flora  frequently  isolated  from 
the  site).  A  thorough  review  of  the 
literature  should  identify'  the 
appropriate  microorganisms. 

In  addition,  the  in  vivo  testing 
guidelines  presented  to  the  Panel  (Ref. 
1)  did  not  include  adequate  sampling 
intervals  after  treatment  with  the  oral 
antiseptic.  Using  the  guidelines,  a 
statistically  significant  difference  was 
obtained  between  treatment  of  the  cheek 
with  the  placebo  and  treatment  with 
cetylpyridinium  chloride;  however,  the 
length  of  time  that  the  antiseptic  effect 
persists  past  the  1-minute  time  interval 
used  in  die  studies  was  not  explored. 
The  transient  decrease  in  the  number  of 
bacteria  at  the  1-minute  interval  after 
cetylpyridinium  chloride  application,  as 
noted  in  the  comment's  studies  (Ref.  2). 
is  not  unexpected.  The  ability  to 
maintain  such  a  decrease  over  a 
reasonable  interval  of  time  is  more 
significant  and  important,  especially 
when  one  considers  the  effect  of  the  oral 
environment.  The  agency  believes  that, 
for  demonstrating  antiseptic  activity  in 
the  oral  cavity,  more  appropriate  time 
intervals  might  be  1  minute,  10  minutes, 
30  minutes.  1  hour.  2  hours,  and  4 
hours. 

The  agency  also  believes  that  it  might 
be  useful  to  use  more  than  one 
incubation  en\ironment  because  some 
microniches  in  the  oral  cavity  (e.g.,  the 
gingival  crevice)  support  anaerobic 
growth,  and  organisms  commonly 
isolated  from  the  oral  cavity  include 
facultative  anaerobes  as  well  as  strict 
anaerobes.  One  approach  would  be  to 
use  a  nonselective  medium  under 
anaerobic  and  carbon  dioxide 
conditions  and  several  selective  media 
under  appropriate  conditions  depending 
upon  the  microorganism  of  interest. 

In  Vitro  Testing  Procedures 

The  agency  believes  that  the  Panel's 
proposed  in  \itro  testing  guidelines 
represent  a  good  starting  point  for  the 
design  of  in  vitro  studies  to  help 
upgrade  a  Category  11  or  Category  III  oral 
antiseptic  ingredient  to  Category  I  (47 
FR  22760  at  22890  to  22891.  However, 
all  such  testing  should  be  designed 
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using  the  most  current  technology 
available. 

Although  the  agency  offers  the  above 
comments  on  clinical,  in  vivo,  and  in 
vitro  testing  as  guidance,  specific  testing 
gmdelines  for  upgrading  ingredients  to 
Category  I  arc  not  included  in  this 
monograph.  (See  part  II.  paragraph 
A.  2. — Testing  of  Category  U  and 
Category  III  conditions.)  Instead,  the 
agency  will  meet  with  industry 
representatives  or  other  interested 
parties  at  their  request  to  discuss  testing 
protocols.  Any  party  interested  in 
conducting  studies  should  request  a 
meeting  at  its  earliest  convenience.  (See 
also  section  I.M.,  comments  32  and  35.) 

The  above  discussion  applies  only  to 
the  testing  required  to  upgrade  OTC  oral 
antiseptic  ingredients  from  Categories  II 
or  III  to  Category  I.  In  addition,  &e 
agency  has  tentatively  concluded  that 
final  formulation  testing  of  OTC  oral 
antiseptic  drug  products  is  necessary. 
For  a  further  discussion  of  such  testing, 
see  part  II.  paragraph  B.IO — Summary  of 
the  Agency's  Changes. 
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34.  Three  comments  disagreed  with 
the  Oral  Cavity  Panel's  discussion 
concerning  chlorhexidene  as  a  standard 
for  testing  the  effectiveness  of  oral 
antimicrobials.  One  comment  stated  that 
the  use  of  chlorhexidene  is 
inappropriate  and  unnecessary  for  this 
class  of  products  and  that  the  proposed 
guideUnes  for  topically  applied 
antiseptics  for  use  on  the  skin  do  not 
include  chlorhexidene  as  a  standard. 
The  second  comment  stated  that  the  use 
of  chlorhexidene  as  a  standard  is 
unreasonable  because  its  usefulness  is 
currently  at  issue,  and  the  drug  is  not 
yet  accepted  as  a  safe  and  effective  oral 
antiseptic.  The  third  comment  stated 
that  chlorhexidine  is  improven  as  a 
standard  reference  for  pathogens 
responsible  for  the  production  of  sore 
throat  and  sore  mouth. 

The  agency  acknowledges  that  neither 
the  tentative  final  monograph  for  OTC 
antimicrobial  drug  products  (43  FR 
1210)  nor  the  amended  tentative  final 
monograph  (now  called  OTC  first  aid 
antiseptic  drug  products)  (56  FR  33644) 


includes  chlorhexidene  as  a  standard  for 
topical  antiseptics.  However,  since  the 
comment  was  submitted,  a 
chlorhexidene  antiseptic  mouthwash 
has  been  approved  for  oral  use  in  the 
U.S.  (Ref.  1). 

The  Oral  Cavity  Panel's  minority 
report  recommended  an  in  vitro  test 
utilizing  chlorhexidene  as  a  standard 
and  recommended  that  all  antimicrobial 
oral  products  be  compared  to  the 
standard  (47  FR  22760  at  22897). 
However,  as  discussed  in  section  I.M., 
comment  32,  the  testing  procedures 
recommended  by  the  minority  of  the 
Panel  are  not  being  accepted  by  the 
agency  for  testing  the  active  ingredients 
that  are  included  in  this  segment  of  the 
oral  health  care  drug  products 
mlemaking. 

In  its  in  vitro  testing  procedure  for 
determining  the  effectiveness  of  oral 
antimicrobials,  the  majority  of  the  Panel 
recommended  the  use  of  a  positive 
standard  control  to  validate  the  test 
procedure  by  assuring  the  consistent 
susceptibility  of  the  test  organisms.  The 
Panel's  majority  report  stated  that 
"chlorhexidene  digluconate.  0.2  percent 
in  sterile  water,  is  acceptable  for  this 
purpose."  (47  FR  22391).  The  agency 
does  not  agree  with  the  Panel  that 
chlorhexidine  is  an  appropriate  positive 
control  for  this  purpose.  EJetermining 
whether  or  not  an  organism  is 
susceptible  to  chlorhexidine  does  not 
correlate  to  whether  or  not  the  organism 
is  susceptible  to  the  test  ingredient. 
Furthermore,  as  discussed  in  prt  II. 
paragraph  B.IO — Summary  of  the 
Agency's  Changes,  the  agency  is 
suggesting  that  the  active  ingredient,  in 
a  suitable  inactive  medium,  be  used  as 
a  positive  control. 
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35.  Two  comments  stated  that  the 
Oral  Cavity  Panel's  guidelines  for 
testing  topically  applied  antimicrobials 
(47  FR  22760  at  22890  to  22893)  should 
permit  variations  in  the  metliods  used. 
One  comment  mentioned  that  variations 
should  be  allowed  depending  on  the 
ingredient  being  tested.  As  an  example 
of  an  appropriate  variation,  the  other 
comment  suggested  that  a  method  that 
had  been  submitted  to  the  Panel  would 
provide  adequate  status  of  in  vivo 
antimicrobial  activity  (Ref.  1).  The 
comment  described  that  method  as 
"swabbing  of  the  active  ingredient  three 
times  using  a  template  and  comparing 
this  to  a  control." 

The  agency  is  not  including  specific 
guideUnes  for  upgrading  active 
ingredients  to  Category  I  in  this 


document.  Instead,  the  agency  will  meet 
with  industry  representatives  at  their 
request  to  discuss  testing  protocols  and, 
therefore,  revisions  may  be  made  from 
time-fo-time.  (See  section  I.E.,  comment 
8;  section  I.G.,  comment  12;  and  section 
I.M.,  comment  33  for  a  discussion  of 
appropriate  testing  procedures.) 

"The  agency  notes  that  the  procedure 
referred  to  by  one  comment  calls  for 
volunteer  subjects  with  no  symptoms  of 
an  oral  disease  state.  The  agency  does 
not  believe  this  procedure  by  itself  will 
provide  adequate  proof  of  the  in  vivo 
effectiveness  of  an  oral  antiseptic. 
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36.  Referring  to  the  Oral  Cavity 
Panel's  discussion  of  in  vivo  testing, 
two  comments  disagreed  with  the 
suggested  protocol  for  the  determination 
of  an  antimicrobial  ingredient's  adverse 
effect  on  wound  healing  (47  FR  22760 
at  22892).  The  comment  felt  that  the 
procedure  described  by  the  Panel  would 
be  impossible  to  control  if  there  were 
only  one  wound  in  the  mouth. 
Expressing  the  opinion  that,  in  order  to 
compare  the  rate  of  healing,  a  controlled 
study  would  require  multiple  wounds, 
of  comparable  size  and  depth,  in 
comparable  locations  in  the  mouth,  and 
at  a  comparable  stage  in  the  healing 
process,  both  comments  considered  it 
virtually  impossible  to  find  such  a 
situation  occurring  naturally  in  human 
subjects.  The  comments  agreed  with  the 
Panel  that  such  a  study  could  be  done 
in  animals,  but  felt  that  animal  studies 
would  be  of  little  value  because  animals 
have  different  microbial  populations 
than  humans.  One  of  the  comments 
added  that  if  a  product  does  not  have  an 
excessively  hi^  degree  of  substantivity, 
the  risks  of  retarding  wound  healing  are 
limited  and  such  tests  are  unwarranted. 

The  agency  agrees  with  the  comments 
that  it  would  be  almost  impossible  to 
find  a  representative  population  of 
human  subjects  with  multiple  mouth 
wounds  so  that  one  wound  could  serve 
as  a  test  site  and  another  as  a  control 
site  in  the  same  subject.  However,  the 
agency  believes  that  the  Panel  was 
referring  to  a  "controlled  study"  as  one 
in  which  a  population  of  subjects  with 
comparable  wounds  is  divided  into  a 
group  that  is  treated  with  the  test 
ingredient  and  a  group  that  receives  a 
control,  such  as  the  vehicle  lacking  the 
test  ingredient.  In  the  Panel's  discussion 
of  general  considerations  applying  to 
the  testing  for  recategorization  of 
Category  III  oral  health  care  ingredients 
(47  FR  22760  at  22782  to  22783),  the 
design  for  a  controlled  study  is 
described  as  one  in  which  subjects  who 
have  similar  conditions  are  divided  into 
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a  treated  group  and  a  placebo  group.  In 
the  discussion  cited  by  the  comments 
(47  FR  22891).  the  Panel  stated  that 
control  groups  should  receive  treatment 
with  inert  vehicles  that  are  identical  in 
appearance,  color,  and  consistency  to 
the  test  materials.  The  agency  beUeves 
that  the  general  principles  stated  above 
can  be  coordinated  so  that  well- 
controlled  studies  to  investigate  the 
adverse  effects  of  oral  health  care 
antimicrobial  ingredients  on  wound 
healing  could  be  designed  according  to 
the  Panel's  recommendations. 

The  agency  disagrees  with  the 
comments'  belief  that  animal  studies  axe 
of  little  value  and  concurs  with  the 
Panel's  position  on  animal  studies. 
Althou^  believing  that  the  final 
appraisal  of  an  oral  antiseptic  must  be 
done  by  clinical  trials,  the  Panel 
recommended  that  in  vivo  testing, 
including  animal  and  human  models, 
should  be  performed  prior  to  clinical 
studies  (47  FR  22891).  The  agency 
agrees  that  an  initial  assessment  of 
safety  and  effectiveness  of  a  drug  should 
be  made  using  animal  models  before  the 
test  formulation  is  given  to  humans  in 
a  controlled  clinical  study. 

However,  the  agency  does  not  believe 
that  further  wound  healing  studies  are 
necessary  for  OTC  oral  antiseptic 
ingredients.  As  part  of  the  rulemaking 
for  OTC  topical  antiseptic  drug 
products,  the  agency  has  reviewed  many 
studies  designed  to  show  the  effect  of 
antiseptic  ingredients  on  wound 
healing.  The  agency's  conclusions  on 
these  data  are  stated  in  the  tentative 
final  monograph  for  OTC  first  aid 
antiseptic  drug  products  (56  FR  33644  at 
33658,  33660,  and  33662).  Several  of  the 
first  aid  antiseptic  ingredients  for  which 
wound  healing  studies  were  submitted 
are  also  classified  as  Category  III  oral 
antiseptic  ingredients,  i.e., 
benzalkonium  chloride,  iodine,  and 
povidone-iodine.  The  subniitted  studies 
show  that  these  antiseptic  ingredients 
do  not  delay  wound  healing  when  used 
for  a  short  period  of  time,  i.e.,  7  days, 
on  limited  areas  of  the  body.  The  agency 
believes  that  these  wound  healing  data 
are  also  relevant  to  oral  antiseptic 
ingredients  that  are  limited  to  a 
maximum  of  7  days  of  use  on  the 
affected  area  of  the  mouth  and  throat. 
The  Panel  was  concerned  about  the  lack 
of  data  on  possible  adverse  effects  on 
the  oral  mucosa  resulting  from  the  use 
of  oral  antiseptic  drug  products  on  a 
daily  basis  for  months  at  a  time  (47  FR 
22760  at  22834).  However,  the  agency  is 
proposing  labeling  limiting  self- 
medication  with  these  products  to  a  7- 
day  period  for  relief  of  the  sjonptoms  of 
sore  mouth.  (See  section  I.K.,  comment 
25.)  In  addition,  the  oral  antiseptic 


ingredients  are  used  in  lower 
concentrations  than  the  first  aid 
antiseptic  ingredients  and  are  in  contact 
with  the  affected  area  for  a  shorter  time 
period  following  application.  This 
occurs  because  the  oral  antiseptic 
ingredients  are  mixed  with  the  saliva  of 
the  mouth  and  then  expectorated. 
Therefore,  oral  antiseptic  ingredients 
would  not  be  expected  to  delay  wound 
healing.  For  the  above  reasons,  the 
agency  concludes  that  additional 
studies  to  demonstrate  that  oral 
antiseptic  ingredients  do  not  delay 
wound  healing  are  unnecessary. 
Further,  according  to  21  CFR  310.534(b). 
any  OTC  drug  product  that  is  labeled, 
represented,  or  promoted  for  use  as  an 
oral  wound  healing  agent  (e.g.. 
"promotes  wound  healing")  is  regarded 
as  a  new  drug,  and  an  approved 
application  is  required  before 
marketing. 

37.  One  comment  stated  that  the  Oral 
Cavity  Panel's  recommended  studies  to 
prove  that  antiseptic  mouthwashes  aid 
in  the  treatment  of  sore  mouth  and  sore 
throat  are  not  feasible  for  the  following 
reasons:  (1)  It  is  not  feasible  to  attempt 
to  collect  enough  data  in  any  reasonable 
period  of  time  from  voliuiteers  who 
have  symptoms  of  a  sore  throat  or  sore 
mouth  due  to  the  unique  infection  with 
a  single  pathogen  in  order  to  prove 
specific  activity  of  an  antibacterial  agent 
(47  FR  22760  at  22779);  (2)  Koch's 
Postulates  would  be  virtually 
impossible  to  fulfill  because  proof  of  the 
presence  of  the  offending  etiologic  agent 
specifically  responsible  for  the  sor6 
mouth/sore  throat,  in  addition  to 
correlation  of  relief  of  symptoms  of  sore 
mouth/sore  throat  with  a  decrease  or 
elimination  of  the  etiologic  agent,  could 
of  itself  be  impossible  to  achieve;  (3) 
complementary  animal  studies 
simulating  these  symptoms  would  be 
difficult  to  perform  without  the 
introduction  of  a  systemic  pathogen 
and.  under  these  circiunstancos.  the 
natural  conditions  specified  as  a 
prerequisite  for  proof  of  efficacy  could 
not  be  approximated  (47  FR  22890);  (4) 
the  test  organisms  originally  approved 
by  the  Panel  to  demonstrate 
antimicrobial  activity  (the  Bahn  test). 
Streptococcus  mutans,  Actinomyces 
viscosus,  C.  albicans  and  optionally. 
Pseudomonas  aeruginosa,  have  no 
precedent  for  use  as  test  organisms  for 
antibacterial  activity  relating  to 
production  of  s>'mptoms  of  sore  mouth 
or  sore  throat;  and  (5)  such  studies  must 
by  necessity  avoid  the  use  of  any 
systemic  antimicrobial  agent  and  would 
obviously  create  a  situation  which  is  not 
only  medically  imsound  but  also 
unethical. 


In  its  discussion  of  the  data  required 
for  the  evaluation  of  oral  antiseptic 
ingredients  (47  FR  22760  at  22890  to 
22893).  the  Oral  Cavity  Panel 
recommended  general  principles 
applicable  to  the  design  of  experimental 
protocols  for  demonstrating  the  safety 
and  efficacy  of  these  ingredients.  The 
Panel  did  not  consider  its 
recommendations  for  testing  the 
effectiveness  of  these  ingredients  to  be 
mandatory  requirements,  but  presented 
its  recommendations  merely  to  indicate 
the  types  of  data  it  considered  necessary 
and  to  provide  suggestions  for  obtaining 
such  data.  The  agency  is  adopting  this 
approach  and  treating  the  Panel's 
recommendations  as  guidelines  for 
obtaining  data  to  upgrade  Category  II  or 
Category  III  ingredients  to  Category  I. 
However,  in  this  tentative  final 
monograph,  the  agency  is  proposing 
testing  procedures  for  final  formulations 
containing  Category  I  oral  antiseptics. 
(See  section  I.M.,  comments  32  and  35.) 

The  Panel  recognized  that  it  would  be 
impossible  to  propose  a  single  general 
protocol  because  of  the  diverse  etiology 
of  oral  in^lammstion.  The  Panel 
recommended  that  the  data  obtained  in 
support  of  Category  I  status  for  oral 
antiseptic  ingredients  show  that 
preparations  applied  to  the  mucous 
membranes  of  the  mouth  and  throat  act 
topically  and  relieve  sjTnptoms  caused 
by  an  infection  by  reducing  pathogenic 
microbial  populations  (47  FR  22760  at 
22890),  but  it  also  recognized  that 
appropriate  individual  tests  must  be 
devised  to  demonstrate  this  for  a 
particular  ingredient  and  that  the 
responsibility  of  selecting  or  devising 
reliable  methods  for  procuring 
acceptable  evidence  of  the  effectiveness 
of  an  ingredient  rests  with  the 
manufacturer  sponsoring  the  product. 

The  agency  is,  however,  proposing 
testing  procedures  for  OTC  oral 
antiseptic  final  formulations  in  §  356.90 
of  this  tentative  final  monograph.  In 
those  testing  procedures,  the  agency  is 
accepting  the  Panel's  recommendations 
regarding  the  use  of  S.  mutans,  A. 
viscosus,  and  C.  albicans  as  test 
organisms.  (See  Part  II.  paragraph 
B.IO — Summary  of  the  Agency's 
Changes.)  These  organisms  are 
representative  of  organisms  commonly 
found  in  the  oral  cavity.  The  agency 
believes  that  a  decrease  in  the  number 
of  these  organisms  in  the  proposed  in 
vitro  testing  procedures  indicates  that 
the  final  formulation  of  a  product  has 
not  decreased  the  effectiveness  of  a 
Category  I  oral  antiseptic. 
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n.  The  Agency's  Tentative  Cocclusioas 
and  Adoption  of  the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 

1.  Summary  of  Ingredient  Categories. 

The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the  Oral 
Cavity  Par.el,  as  well  as  other  data  and 
information  available  at  this  time,  and 
has  made  one  cha::ge  in  the 
categorization  of  ora!  antiseptic 
ingredients  recommended  by  the  Panel. 
As  a  convenience  to  the  reader,  the 
follo\%'ing  lis?  is  included  as  a  summary 
of  thecatsgcrlzation  of  oral  antiieptlc 
ingredients  rptommended  by  the  Panel 
and  the  propo<;pri  catp?ori2auon  by  the 
agency. 


Antisep'u:  Active  trv 
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Alcohol 

Benzaikori-urn  chbride 
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Cetalkoruum  ct'^kxioe 
Cerylpyndinium  ctio- 
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Chlofop-^y!lrp  copper 

conpfex 
Cresoi 

DcquaiiniurT)  chioride 
OcTiiphen  broniide 
Eucalyptol 
Fenic  chioricie 
Gentian  vkjiet 
Hydrogen  peroxide 
lcdir>e 
MentTiol 

Meralein  socSum 
Methyf  salicylate 
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Oxyquinoline 
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Potassium  chlorate 
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Sodum  capryiate 
Sodium  dichromate 
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2.  Testing  of  Category  11  and  Category  UJ 
Conditions. 

The  Oral  Cavity  Panel  recommended 
testing  gxiidelines  for  OTC  oral  health 
care  antimicrobial  drug  products  [47  FR 
22760  at  22890  to  22893).  The  agency's 
position  regarding  these  testing 


guidelines  is  discussed  in  Part  I. 
paragraph  E  of  this  document.  Interested 
persons  may  communicate  with  the 
agency  about  the  submission  6f  data  and 
information  to  demonstrate  the  safety  or 
effectiveness  of  any  OTC  oral  antiseptic 
active  ingredient  or  condition  included 
in  the  review  by  following  the 
procedures  outlined  in  the  agency's 
policy  statement  published  in  the 
Federal  Register  of  September  29. 1981 
(45  FR  47740)  and  clarified  April  1, 
1933  (48  FR  14050).  That  policy 
statement  includes  procedures  for  the 
submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons, 
and  agency  cummimications  on 
submitted  test  data  and  other 
information. 

B.  Summary  of  the  Agency's  Changes 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  antiseptic  section  of  the  Oral  Cavity 
Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  summary  of 
the  changes  made  by  the  agency  follows. 

1.  In  order  to  be  consistent  writh 
terminology  used  in  the  rulemaking  for 
OTC  topical  antiseptic  drug  products, 
the  agency  is  proposing  to  replace  the 
Panel's  term  "antimicrobial"  with  the 
term  "antiseptic"  in  this  tentative  final 
monograph.  (See  section  I.A.,  comment 
1.) 

2.  The  agency  is  not  including  in  this 
tentative  final  monograph  the  Panel's 
definition  for  an  antimicrobial  agent  in 
§  356.3(c)  of  its  r«rommended 
monograph  (47  FR  22760  at  22927). 
Instead,  the  agency  is  proposing  to  add 
definitions  for  the  terms  "antiseptic 
drug"  and  "oral  antiseptic"  to  §  356.3  of 
this  tentative  final  monograph.  (See 
section  I.K.,  comment  20.) 

3.  The  Oral  Cavity  Panel  concluded 
that  gentian  violet  was  safp  for  use  in 
the  oral  cavity,  but  that  there  were 
insufficient  data  available  to  permit 
final  classification  of  its  effectiveness  as 
an  oral  antiseptic  (47  FR  22760  at  22873 
to  22875).  The  Panel  based  its  safety 
deternunation  on  several  factors:  (1)  the 
oral  IDio  of  gentian  violet  in  mice  and 
rats  is  1.2  to  10  g/kg;  (2)  it  is  nontoxic 
when  apphed  to  the  mucous  membrane 
and  skin;  and  (3)  gpntian  violet  has  been 
used  orally  in  both  children  and  adults 
as  an  anthelmintic.  However,  the  Panel 
noted  that  when  gentian  violet  is 
ingested,  it  may  cause  nausea,  vomiting, 
diarrhea,  and  lassitude,  and  that 
intravenous  injection  of  impiire 


preparations  may  produce  a  severe 
shock-like  reaction. 

Regarding  the  use  of  gentian  violet  as 
an  anthebnintic.  in  its  report  on  OTC 
anthelmintic  drug  products  pubhshed 
in  the  Federal  Register  of  September  9, 
1980  (45  FR  59540),  the  Miscellaneous 
Internal  Panel  reviewed  the  information 
available  to  it  regarding  the  safety  of 
gentian  violet  and  acknowledged  both  a 
scarcity  of  acute  toxicity  data  and  "a 
high  incidence  of  undesirable  side 
effects  associated  with  its  clinical  use  in 
children."  That  Panel  also  reviewed 
reports  regarding  the  potential 
carcinogenicity  of  gentian  violet  and 
recommended  "that  further  testing  be 
performed  to  resolve  the  carcinogenic 
concerns."  According  to  the 
Miscellaneous  Internal  Panel,  these 
concerns  were  not  convincing  when 
weighed  against  the  lack  of  adverse 
effects  reported  during  the  long 
marketing  history  of  gentian  violet. 
Thus,  that  Panel  concluded  that  gentian 
violet  was  safe  when  used  as  directed. 
FDA,  however,  reviewed  the  available 
data  relevant  to  the  genetic  toxicity  of 
gentian  violet  and  stated  in  its  preernble 
to  the  Panel's  report  on  OTC 
anthelmintic  drug  products  that  a 
definitive  conclusion  regarding  the 
carcinogenic  activity  of  gentian  violet 
could  not  be  reached  at  that  time.  On 
the  basis  of  the  available  evidence,  the 
agency  nominated  gentian  violet  for 
study  in  the  NTP.  The  agency 
concluded  that  the  potential  risk  of 
using  gentian  violet  as  an  oral 
anthelmintic  outweighed  the  benefits 
and  announced  its  intent  to  classify 
gentian  violet  in  Category  II  in  the 
tentative  final  monograph  for  OTC 
anthelmintic  drug  products  (45  FR 
49540). 

In  that  tentative  final  monograph 
published  in  the  Federal  Register  of 
August  24, 1982  (47  FR  37062  at  37063). 
the  agency  further  discussed  the  genetic 
toxicity  of  gentian  violet,  and  reaffirmed 
its  earlier  conclusions  regarding  the 
safety  of  gentian  violet.  In  that  proposal, 
gentian  violet  was  classified  in  Category 
0  as  an  oral  anthelmintic  In  the  final 
rule  published  in  the  Federal  Register 
of  August  1, 1986  (51  FR  27756  at 
27758),  the  agency  determined  that 
gentian  violet  is  a  nonmonograph  drug 
for  OTC  anthebnintic  use. 

In  a  proposed  rule  published  in  the 
Federal  Register  of  February  13, 1990 
(55  FR  5194)  regarding  the  safety  of 
gentian  violet  in  animal  feed,  FDA 
discussed  the  National  Center  for 
Toxicology  Research's  (NCTR)  series  of 
studies  that  provide  additional  new 
information  on  the  toxicity  and 
carcinogenicity  of  gentian  violet.  One 
lifetime  study  (chronic  study)  showed 
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gentian  violet  to  be  a  carcinogen  in 
mice.  Another  lifetime  study  in  rats  also 
resulted  in  a  carcinogenic  response.  A 
residue  study  showed  that  residues  of 
gentian  violet  occiured  in  the  edible 
tissues  of  chickens  after  they  were 
administered  gentian  violet. 
Reproductive-teratology  studies  were 
negative  or  inconclusive.  A 
multigeneration  study  in  rats  showed  a 
lower  body  weight,  a  dose-related 
necrosis  in  the  thymus,  and  a  dose- 
related  effect  on  the  kidneys  in  females. 
However,  a  pairwise  statistical 
evaluation  of  these  parameters  was  not 
performed.  Metabolism  studies  in  rats 
and  mice  showed  that  orally 
administered  gentian  violet  ^s  absorbed, 
with  the  highest  residue  levels  of  the 
compound  and  its  metabolites  occurring 
in  fat  and  liver.  The  proposal  also 
discussed  the  results  of  an  extensive 
search  of  the  published  literature 
relevant  to  the  safety  of  gentian  violet 
(55  FR  5194  at  5200). 

The  agency  concluded  that  even  if  the 
chronic  studies  that  had  been  performed 
by  NCTR  did  not  establish  that  gentian 
violet  is  an  animal  carcinogen,  they  did 
not  establish  that  gentian  violet  is  safe. 
There  is  a  paucity  in  the  scientific 
literature  of  the  kind  of  studies  that  are 
needed  to  support  an  expert  opinion 
that  gentian  violet  is  generally 
recognized  as  safe.  In  fact,  FDA's 
literature  survey  generally  found  that 
gentian  violet  tends  to  have  mutagenic, 
genotoxic,  and  other  toxic  properties. 
FDA  believes  where  such  incriminating 
studies  exist,  experts,  generally  agree 
that  chronic  studies  must  affirmatively 
show  that  the  substance  does  not  cause 
cancer  before  it  can  be  recognized  as 
safe  (55  FR  5194  at  5201).  The  agency 
concluded  that  gentian  violet  is  not 
generally  recognized  as  safe  for  use  in 
animal  feed  or  as  a  food  additive.  The 
agency  elso  concluded  that  gentian 
violet  for  veterinary  drug  use  in  food 
animals  is  not  generally  recognized  as 
safe  and  effective  and  is  a  new  animal 
drug  (55  FR  5201). 

In  the  Federal  Register  of  August  15. 
1991  (56  FR  40502).  the  agency  issued 
a  final  rule  amending  its  regulations  (21 
CFR  500.29)  to  declare  that  gentian 
violet  is  neither  generally  recognized  as 
safe  nor  prior  sanctioned  and  is  a  food 
additive  when  added  to  animal  feed  for 
any  nondrug  use.  The  agency  also 
amended  its  regulations  (21  CFR  500.30) 
to  reflect  its  determination  that  gentian 
violet  is  not  generally  recognized  as 
safe,  not  generally  recognized  as 
effective,  or  not  "grandfathered"  under 
the  Drug  Amendments  of  1962  (Pub.  L. 
87-781).  Therefore,  gentian  violet  is  a 
new  animal  drug  when  used  for  any 


veterinary  drug  purpose  in  food 
animals. 

Based  on  the  above,  the  agency 
concludes  that  gentian  violet  is  not  safe 
for  use  as  an  oral  antiseptic.  Therefore, 
in  this  tentative  final  monograph,  the 
agency  is  reclassifying  gentian  violet 
from  Category  III  to  Category  II. 

4.  The  agency  believes  that  the  safety 
data  evaluated  by  the  Panel  are 
sufficient  to  conclude  that 
cetylpyridinium  chloride,  domiphen 
bromide,  and  povidone-iodine  are  safe 
for  use  as  OTC  oral  antiseptics  when 
labeled  for  short-term  use  (not  to  exceed 
7  days).  However,  there  are  insufficient 
data  to  demonstrate  the  effectiveness  of 
these  ingredients,  and  they  are  classified 
in  Category  III.  (See  section  I.E., 
comments  8  and  9;  section  I.G., 
comments  12  and  13;  and  section  I.I.. 
comments  15  and  16.) 

5.  The  agency  is  proposing  the 
following  combinations  in  §  356.26  (and 
labeling  for  these  combinations  in 

§  356.66):  (1)  oral  antiseptic  and  oral 
anesthetic/analgesic;  (2)  oral  antiseptic 
and  oral  astringent;  (3)  oral  antiseptic 
and  oral  demulcent;  (4)  oral  antiseptic 
and  oral  mucosal  protectant;  (5)  oral 
antiseptic,  oral  anesthetic/analgesic,  and 
oral  astringent;  (6)  oral  antiseptic,  oral 
anesthetic/analgesic,  and  oral 
demulcent;  and  (7)  oral  antiseptic,  oral 
anesthetic/analgesic,  and  oral  mucosal 
protectant.  (See  section  I.L.,  comment 
29.) 

6.  The  agency  is  proposing  to  revise 
the  statement  of  identity  in  §  356.51(a) 
of  the  Panel's  recommended  monograph 
(and  including  the  revised  statement  in 
§  356.64(a)  of  this  tentative  final 
monograph)  as  follows:  "The  labeling  of 
the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  'oral  antiseptic,'  or  an 
'antiseptic'  (select  one  of  the  following: 
'rinse,'  'gargle.'  or  'rinse  and  gargle')." 
(See  section  I.K..  comments  20  and  21.) 

7.  The  agency  is  proposing  the 
following  indication  in  §  356.64(b)  of 
this  tentative  final  monograph:  "First 
aid  to  help"  (select  one  of  the  following: 
"prevent,"  ("decrease"  ("the  risk  oV  or 
"the  chance  of')),  ("reduce"  ("the  risk 
oV  or  "the  chance  oV')),  "guard 
against,"  or  "protect  against")  (select 
one  of  the  following:  "infection"  or 
"bacterial  contamination")  "in"  (select 
any  of  the  following:  "minor  cuts," 
"minor  scrapes,"  or  "minor  oral 
irritation")  (which  may  be  followed  by) 
"caused  by"  (select  any  of  the  following: 
"dental  procedures,"  "dentures," 
"orthodontic  appliances,"  or 
"accidental  injury").  (See  section  I.K.. 
conunent  22.) 

8.  The  agency  is  proposing  to  replace 
the  Panel's  recommended  warnings  in 


§  356.51(c)(l)(i)  and  (c)(l)(ii)  with  the 
following  warning  found  in  §  356.64(c) 
of  this  document:  "Do  not  use  this 
product  for  more  than  7  days  unless 
directed  by  a  dentist  or  doctor.  If  sore 
mouth  symptoms  do  not  improve  in  7 
days,  if  irritation,  pain,  or  redness 
persists  or  worsens,  or  if  swelling,  rash, 
or  fever  develops,  see  your  dentist  or 
doctor  prompUy."  (See  section  I.K., 
comment  25.) 

9.  The  agency  is  proposing 
professional  labeling  in  §  356.80  for  the 
use  of  povidone-iodine  as  a  dental 
preoperative  preparation  by  health  care 
professionals.  (See  section  I.K.. 
comment  27.) 

10.  The  agency  has  determined  that, 
because  the  final  formulation  of  an  oral 
antiseptic  drug  product  can  affect  the 
effectiveness  of  the  active  ingredient, 
final  formulation  testing  of  oral  health 
care  antiseptic  drug  products  is 
necessary.  Therefore,  the  agency  is 
proposing  final  formulation  testing 
procedures  be  included  in  this  tentative 
final  monograph.  These  testing 
procedures  are  being  put  forth  for 
comment  in  this  document. 

The  Panel  recommended  that 
evidence  be  submitted  to  verify  that 
each  antiseptic  ingredient  is  released 
from  its  vehicle  when  applied  to 
mucous  membranes,  but  it  did  not 
include  final  formulation  testing 
procedures  for  OTC  oral  antiseptics  in 
its  recommended  monograph  (47  FR 
22760  at  22890).  The  agency,  however, 
is  aware  that  the  final  formulation  of  an 
oral  health  care  drug  product  can  affect 
the  activity  of  an  antiseptic  ingredient 
included  in  that  product.  Therefore,  in 
keeping  with  the  final  formulation 
testing  procedures  proposed  for  first  aid 
antiseptic  drug  products  (i.e.,  those 
applied  to  the  skin)  (56  FR  33644  at 
33673)  and  those  that  will  be  proposed 
for  health  care  antiseptic  drug  products 
(e.g..  surgical  scrubs)  in  a  future  issue  of 
the  Federal  Register,  the  agency  is 
proposing  procedures  for  testing  the 
final  formulations  of  oral  health  care 
antiseptic  drug  products  in  this 
tentative  final  monograph.  These  testing 
procedures  are  based  upon  the  in  vitro 
effectiveness  testing  procedures 
recommended  by  the  Oral  Cavity  Panel 
(47  FR  22760  at  22890  to  22893)'  and  the 
first  aid  antiseptic  testing  procedures 
proposed  by  the  agency  in  §  333.70  of 
the  tentative  final  monograph  for  OTC 
first  aid  antiseptic  drug  products  (56  FR 
33644  at  33673).  In  general,  the 
proposed  testing  procedures  for  first  aid 
antiseptic  drug  products  have  been 
modified  to  account  for  the  different  test 
organisms  required  for  testing  the 
effectiveness  of  oral  antiseptics.  The 
agency  has  also  taken  into  accoimt  all 
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commeots  peitaining  to  the  Oral  Cavity 
Panel's  recommended  in  vitro  testing 
guidelines.  (See  section  I.M.,  comments 
34  and  35.) 

In  the  testing  procedures  included  in 
the  tentative  final  monograph  for  OTC 
first  aid  antiseptic  drug  products,  the 
agency  proposed  in  §  333.70(b}{2){i)  and 
(b](2)(ii)  a  "neutralizer  inactivation  of 
antiseptic  test"  and  a  "neutralizer  effect 
on  bacterial  viability  test"  (56  FR  33644 
at  33678  and  33679).  Differences  in 
microbial  plate  counts  greater  than  20 
percent  between  test  and  control 
cultures  require  that  the  overall  test 
results  be  discarded.  Based  upon  new 
information,  the  agency  is  concerned 
that  a  20- percent  difference  in  microbial 
plate  counts  might  be  too  restrictive. 
There  is  a  relatively  large  inherent 
variation  in  microbial  plate  counts.  In 
addition,  because  the  criterion  for 
fulfilling  the  requirements  of  the  overall 
testing  procedures  is  a  3-logio  reduction 
in  viable  organisms  (i.e.,  99.9  percent), 
the  agency  now  questions  whether  a  1- 
logio  (i.e..  90  percent)  difference  might 
not  be  a  more  reasonable  criterion  for 
the  differences  in  microbial  plate  counts 
for  the  neutralizer  tests.  Although  the 
agency  is  proposing  the  20-percent 
criterion  in  this  tentative  final 
monograph  for  consistency  with  the 
OTC  first  aid  antiseptic  tentative  final 
monograph,  the  agency  requests 
comment  on  this  matter. 

In  addition,  in  §  333.70(c)(5)  of  the 
OTC  first  aid  antiseptic  tentative  final 
monograph,  the  agency  proposed  a  '*test 
organism  antiseptic  resistance  test"  in 
which  the  test  organisms'  resistance  to 
phenol  is  determined  In  order  to  ensure 
that  the  resistance  of  each  organism  to 
antiseptics  has  not  changed  (56  FR 
33679).  The  Oral  Cavity  Panel 
recommended  that  a  0.2-percent 
chlorhexidine  gluconate  solution  be 
used  as  a  positive  control  to  assure  the 
consistent  susceptibiUty  of  the  test 
organisms  (47  FR  22760  at  22891). 
However,  the  agency  believes  that 
determining  an  organism's  resistance  or 
lack  of  resistance  to  phenol  or 
chlorhexidine  gluconate  has  no  bearing 
upon  whether  or  not  that  organism's 
suscepUbihty  to  a  particular  test 
ingredient  has  changed.  The  mechanism 
of  action  of  the  test  antiseptic  may  be 
quite  different  than  that  of  phenol  or 
chlorhexidine  gluconate.  Because  the 
"test  organism  antiseptic  resistance 
test"  is  designed  to  demonstrate  that  the 
active  ingredient  is  still  active  in  the 
specific  formulation  under  test,  and  the 
active  ingredient  has  presxmiably 
already  been  shown  to  have  in  vitro  and 
in  \ivo  antiseptic  activity  by  itself,  the 
proper  control  is  the  active  ingredient 
alone.  Therefore,  the  agency  is 


suggesting  that  the  active  ingredient,  in 
a  suitable  inactive  medium,  be  used  as 
a  positive  control. 

The  complete  testing  procedures  are 
included  in  §  356.90  of  this  tentative 
final  monograph.  The  agency  invites 
specific  comment  at  this  time  on  the 
final  formulation  testing  procedures 
proposed  in  this  doomient.  After 
reviewing  any  submitted  comments  or 
data,  the  agency  may  revise  the  testing 
procedures  prior  to  establishing  a  final 
monograph.  The  agency  also  recognizes 
that  the  testing  procedures  may  need  to 
be  revised  periodically  as  newer 
techniques  are  developed  and  proven 
adequate. 

11.  For  an  active  ingredient  to  be 
included  in  an  OTC  c^g  final 
monograph,  in  addition  to  information 
demonstrating  safety  and  effectiveness, 
it  is  necessary  to  have  publicly  available 
sufficient  chemical  information  that  can 
be  used  by  all  manufacturers  to 
determine  that  the  ingredient  is 
appropriate  for  use  in  their  products. 
Only  some  of  the  oral  antiseptic  active 
ingredients  that  the  Panel  evaluated  are 
standardized  and  characterized  for 
quality  and  purity  and  are  included  in 
official  compendia.  Alcohol, 
benzalkoniiun  chloride,  benzethonium 
chloride,  benzoic  acid,  boric  acid, 
camphor,  carbamide  peroxide, 
cetylpyridinium  chloride,  cresol, 
gentian  violet,  hydrogen  peroxide, 
iodine,  menthol,  methyl  salicylate, 
nitromersol,  oxyqulnoline  sulfate, 
phenol,  povidone-iodlne,  tolu  balsam, 
and  thymol  are  currently  included  as 
articles  in  the  U.S.P.  (Ret  1).  The 
remaining  oral  antiseptic  active 
ingredients  are  not  adequately 
characterized  and  would  need  to  be  if 
data  are  submitted  to  upgrade  them  to 
monograph  statiis. 

The  agency  believes  that  it  would  bo 
appropriate  for  parties  interested  in 
upgrading  noiunonograph  ingredients  to 
monograph  status  to  develop  with  the 
United  States  Pharmacopoelal 
Convention  appropriate  standards  for 
the  quality  and  purity  of  any  of  these 
ingredients  that  are  not  already 
included  in  official  compendia.  Should 
appropriate  standards  fail  to  be 
established,  ingredients  otherwise 
ehgible  for  monograph  status  will  not  be 
included  in  the  final  monograph. 

Refierence 

(1)  "United  States  Pharmacopeia  XXU— 
National  Formulary  XVII,"  United  States 
Pharmacopeiai  Convention,  Inc..  Roclcville, 
MD,  pp.  34, 146. 149.  219-220,  223,  268.  605, 
663.  703-703,  821-«22.  954, 1061, 1119. 
1390,  1904-1905.  1906,  1921-1922,  1947- 
1948,  1955,  1991,  198a 


The  agency  has  examined  the 
economic  consequences  of  this 

proposed  rulemaking  and  has 
determined  that  it  does  not  require 
either  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12866,  or 
a  regulatory  flexibility  analysis,  as 
defined  In  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  This  rulemaking  for 
OTC  oral  antiseptic  drug  products  is  not 
expected  to  have  an  impact  on  small 
businesses. 

This  proposed  rule  does  not  include 
any  Category  I  ingredients.  Some 
ingredients  are  in  Category  n  (not 
generally  recognized  as  safe  and 
effective),  but  most  are  in  Category  III 
(more  data  needed  to  establish  safety 
and  effectiveness).  If  data  are  not 
submitted  to  upgrade  these  ingredients 
to  monograph  status.  OTC  products 
containing  oral  antiseptics  will  not 
bepermitted  to  display  antiseptic  drug 
claims  In  labeling.  However,  most  of 
these  products  could  remain  In  the 
marketplace.  After  relabeling,  many 
products  could  be  marketed  as 
cosmetics;  others  could  be  marketed  as 
OTC  oral  wound  cleansing  drug 
products.  After  reformulation  and 
relabeling,  a  few  products  coiild  be  sold 
as  OTC  oral  anestiietic/analgeslcs.  Many 
OTC  products  containing  oral 
antiseptics  are  labeled  for  use  to  reduce 
or  prevent  the  accumulation  of  dental 
plague.  Unless  a  safety  concern  arises, 
such  products  may  remain  on  the 
market  until  the  agency's  evaluation  of 
antiplaque  and  antiplaque-related 
products  is  completed. 

The  impact  of  the  proposed  rule,  if 
implemented,  appears  to  be  minimaL 
Therefore,  the  agency  concludes  that  the 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12866. 
Further,  the  agency  certifies  that  this 
propxwed  rule,  if  implemented,  will  not 
have  a  significant  economic  Impact  on 
a  substantial  number  of  small  entities  as 
defined  In  the  Regulatory  Flexibility 
Act. 

The  agency  invited  public  comment 
in  the  advance  notice  of  proposed 
rulemaking  regarding  any  impact  that 
this  rulemaking  woiud  have  on  OTC 
oral  antiseptic  drug  products.  No 
comments  on  economic  Impacts  were 
received. 

The  agency  Invites  public  comment 
regcirding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  oral  antiseptic  drug 
products.  Comments  regarding  the 
impact  of  this  rulemaking  should  be 
accompanied  by  appropriate 
documentation.  The  agency  will 
evaluate  any  comments  and  supporting 
data  that  are  received  and  will  reassess 
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the  econornic  Impact  of  this  rulemaking 
in  the  preamble  to  the  final  rule. 

The  agency  has  dplermined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impart  statement 
is  required. 

Interested  persons  may,  on  or  before 
August  8,  1994,  submit  to  the  EXx:kets 
Management  Branch  (address  above) 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  imp>act 
detenuinalion  may  be  submitted  on  or 
before  August  8, 1 994.  Three  copies  of 
all  comments,  objections,  and  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
February  9, 1995,  may  also  submit  ia 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  In  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  April  10, 
1995.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing- 
and  classifvnng  CTC  driig*-,  published  in 
the  Federa)  Register  of  September  29. 
1981  (46  FR  47730).  Three  copies  of  all 
data  and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
f:o:Timents  should  be  addressed  to  the 
Dockets  Manageraent  Branch.  Received 
data  and  comments  may  also  be  seen  in 
the  office  aJX)ve  between  9  a.m.  and  4 
p.m.,  Monday  through  Fridny. 

In  establishing  a  final  monograph,  the 
cgency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of 
the  adm'nistrative  record  on  (insert  date 
14  months  after  date  of  publication  in 
the  Federal  Register).  Data  submitted 
after  the  closing  of  the  administrative 


record  will  be  reviewed  by  the  agency 
only  after  a  final  monograph  is 
published  in  the  Federal  Register, 
unless  the  Commissioner  finds  good 
cause  has  been  shown  that  warrants 
earlier  consideration. 

List  of  Subjects  in  21  CFR  Part  356 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  thai 
21  CFR  part  356  (as  proposed  in  the 
Federal  Register  of  May  25, 1982  (47  FR 
22760),  the  Federal  Register  of  January 
27, 1988  (53  FR  2436),  and  Ihe  Federal 
Register  of  September  24, 1991  (56  FR 
48302))  be  amended  as  follows: 

PART  355-ORAL  HEALTH  CARE 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  356  continues  to  read  as  follows: 

Authori^:  Sees.  201,  501,  502,  503,  505, 
510.  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.SC  321,  351.  352.  353, 
355,  360,  371). 

2.  Section  356.3  is  amended  by 
adding  new  paragraphs  (m)  and  (n)  to 
read  as  follows: 

§356.3    Definitions. 


(m)  Antiseptic  drug.  In  accordance 
with  section  201(o)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C 
321(o)),  "The  representation  of  a  drug, 
in  its  labeling,  as  an  antiseptic  shall  be 
considered  to  be  a  representation  that  it 
is  a  germicide,  except  in  the  case  of  a 
drug  purporting  to  be,  or  represented  as, 
an  antiseptic  for  inhibitory  use  as  a  wet 
dressing,  ointment,  dusting  powder,  or 
such  other  use  as  involves  prolonged 
contact  with  the  body." 

(n)  Orel  cntiseptic.  An  antiseptic- 
containing  drjg  product  applied 
topioilly  to  the  oral  cavity  to  help 
prevent  infection  in  wounds  caused  by 
minor  oral  irritations,  cuts,  scrapes,  or 
injury  following  minor  dental 
procedures. 

3.  New  §  356.11  is  added  to  subpart  B 
to  read  as  follows: 

§356.11     Antiseptics. 

Fovidone-iodine  provided  to  health 
professionals  (but  not  to  the  general 
public). 

4.  Section  356.26  is  amended  by 
adding  new  paragraphs  (i),  (j),  (k),  (1), 
(m),  (n),  and  (o)  to  read  as  follows: 


$3S6.2«    PwrntttBdcombtoiattoosolacttwe 
ingredlenti. 

(i)  Any  single  oral  antiseptic  active 
ingredient  identified  in  §356.11  may  be 
combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §356.12. 

(j)  Any  single  oral  antiseptic  active 
ingi^ient  identified  in  §  356.11  may  be 
combined  with  any  single  oral 
astringent  active  ingredient  identified  in 
§356.14. 

(k)  Any  single  oral  antiseptic  active 
ingredient  identified  in  §  356.11  may  be 
combined  with  any  single  oral 
demulcent  active  ingredient  identified 
in  §356.18. 

(1)  Any  single  oral  antiseptic  active 
ingredient  i(tentified  in  §  356.11  may  be 
combined  with  any  single  oral  mucosal 
protectant  active  ingredient  identified  in 
§356.20. 

(m)  Any  single  oral  antiseptic  active 
ingredient  identified  in  §  356.11  may  be 
combined  with  any  single  oral 
anesthetic/analgesic  active  ingredient 
identified  in  §  356.12  and  any  single 
oral  astringent  active  ingredient 
identified  in  §  356.14. 

(n)  Any  single  oral  antiseptic  active 
ingredient  identified  in  §356.11  may  be 
combined  with  any  single  oral 
anesthetic/ar.algesic  active  ingredient 
identified  in  §  356.12  and  any  single 
oral  demulcent  active  ingredient 
identified  in  §356.18. 

(o)  Any  single  oral  antiseptic  aciive 
ingredient  identified  in  §  356.11  may  be 
combined  with  any  single  oral 
anesthetic/analgesic  active  Ingredient 
identified  in  §  356.12  and  any  single 
oral  mucosal  protectant  active 
ingredient  identified  in  §  356.20. 

5.  New  §  356.64  is  added  to  subpart  C 
to  rtad  as  follows: 

§  356.64    Labeling  of  oral  antiseptic  Orug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
ncne  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "onji  antiseptic,"  or 
an  ■  antiseptic"  (select  one  of  the 
fol'ovw'ing:  "rinse,"  "gargle,"  or  "rinse 
and  gargle"). 

(b)  Indications.  The  labeling  of  the 
product  slates,  under  the  heading 
"Indications."  lh»  foltowing:  "First  ^:f^ 
to  help"  (select  one  of  the  following: 
"prevent,"  ("decrease"  ("the  risk  of  or 
"the  chance  of)),  ("reduce"  ("the  risk 
of  or  "the  chance  of)),  "guard 
against,"  or  "protect  against")  (seied 
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one  of  the  following:  "infection"  or 
"bacterial  contamination")  "in"  (select 
any  of  the  following:  "minor  cuts," 
"minor  scrapes,"  or  "minor  oral 
irritation")  (which  may  be  followed  by) 
"caused  by"  (select  any  of  the  following: 
"dental  procedures,"  "dentures," 
"orthodontic  appliances,"  or 
"accidental  injury"). 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings":  "Do  not 
use  this  product  for  more  than  7  days 
unless  directed  by  a  dentist  or  doctor.  If 
sore  mouth  symptoms  do  not  improve 
in  7  days,  if  irritation,  pain,  or  redness 
persists  or  worsens,  or  if  swelling,  rash, 
or  fever  develops,  see  your  dentist  or 
doctor  promptly." 

(d)  Directions.  (Reserved] 

6.  Section  356.66  is  amended  by 
adding  new  paragraphs  (b)(3),  Cb)(4), 
(b)(5).  (b)(6),  (b)(7),  (b)(8).  (b)(9),  (c)(1). 
(c)(2).  (c)(3).  and  (c)(4)  to  read  as 
follows: 

§  356.66    Labeling  of  combination  drug 
products. 


(b)«   •   • 

(3)  For  permitted  combinations 
identified  in  §356.26(i).  In  addition  to 
emy  or  all  of  the  indications  in 

§  356.64(b),  any  or  all  of  the  indications 
in  §  356.52(b)(3).  (b)(4),  and  (b)(5) 
should  be  used. 

(4)  For  permitted  combinations 
identified  in  §  356.26(j).  In  addition  to 
any  or  all  of  the  indications  in 

§  356.64(b),  the  following  indication  for 
oral  astringent  active  ingredients  should 
be  used:  "For  temporary  relief  of 
occasional  minor  irritation,  pain,  and 
sore  mouth." 

(5)  For  permitted  combinations 
identified  in  §  356.26(k).  In  addition  to 
any  or  all  of  the  indications  in 

§  356.64(b),  the  following  indication  for 
oral  demulcent  active  ingredients 
should  be  used:  "For  temporary  relief  of 
minor  discomfort  and  protection  of 
irritated  areas  in  sore  mouth." 

(6)  For  permitted  combinations 
identified  in  §356.26(1).  In  addition  to 
any  or  all  of  the  indications  in 

§  356.64(b),  any  or  all  of  the  indications 
in  §  356.60(b)(1),  (b)(2),  and  (b)(3) 
should  be  used. 

(7)  For  permitted  combinations 
identified  in  §356.26(m).  In  addition  to 
any  or  all  of  the  indications  in 

§  356.64(b),  any  or  all  of  the  indications 
in  §  356.52(b)(3),  (b)(4),  and  (b)(5) 
should  be  used.  The  following 
indication  for  oral  astringent  active 
ingredients  should  be  used:  "For 
temporary  reUef  of  occasional  minor 
irritation,  pain,  and  sore  mouth." 


(8)  For  permitted  combinations 
identified  in  §  356.26(n).  In  addition  to 
any  or  all  of  the  indications  in 

§  356.64(b),  any  or  all  of  the  indications 
in  §  356.52(b)(3).  (b)(4),  and  (b)(5) 
should  be  used.  The  following 
indication  for  oral  demulcent  active 
ingredients  should  be  used:  "For 
temporary  relief  of  minor  discomfort 
and  protection  of  irritated  areas  in  sore 
mouth." 

(9)  For  permitted  combinations 
identified  in  §356.26(o).  In  addition  to 
any  or  all  of  the  indications  in 

§  356.64(b),  any  or  all  of  the  indications 
in  §  356.52(b)(3).  (b)(4),  and  (b)(5)  and  in 
§  356.60(b)(1).  (b)(2),  and  (b)(3)  should 
be  used, 
(c)*  •   • 

(1)  For  permitted  combinations 
identified  in  §  356.26(i).  In  addition  to 
the  warnings  in  §  356.64(c),  the 
warnings  in  §  356.52(c)(2),  (c)(3).  and 
(c)(4).  if  applicable,  should  be  used. 

(2)  For  permitted  combinations 
identified  in  §356.26(j).  The  warnings 
in  §  356.64(c)  should  be  used. 

(3)  For  permitted  combinations 
identified  in  §356.26(k).  The  warnings 
in  §  356.64(c)  should  be  used. 

(4)  For  pefmitted  combinations 
identified  in  §356.26(k).  In  addition  to 
the  warnings  in  §  356.64(c),  the 
warnings  in  §  356.52(c)(2),  (c)(3).  and 
(c)(4),  if  applicable,  should  be  used. 

7.  Section  356.80  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

§  356.80    Professional  labeling. 

***** 

(d)  The  labeling  of  aqueous  products 
containing  povidone-iodine  identified 
in  §  356.11  provided  to  health 
professionals  (but  not  to  the  general 
public)  may  contain  the  follov^dng: 

(1)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  antiseptic."  or 
an  "antiseptic"  (select  one  of  the 
following:  "rinse."  "gargle."  or  "rinse 
and  gargle"). 

(2)  Indications.  The  labeling  of  the 
product  states  under  the  heading 
"Indications,"  the  following:  "For 
preparation  of  the  oral  mucosa  prior  to 
injection,  dental  surgery,  or  tooth 
extraction." 

(3)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions:"  For  products  containing 
povidone-iodine  identified  in  §  356.11, 
the  final  product  to  be  appUed  is  a  0.5 
percent  aqueous  solution. 
Manufacturers  may  also  market  a  more 
concentrated  solution  provided  that  it 


contains  adequate  directions  to  dilute 
the  product  to  a  0.5  percent  aqueous 
solution.  "Apply  10  to  20  milliliters  of 
solution  to  the  operative  site.  Instruct 
the  patient  to  rinse  for  30  seconds  and 
then  spit  out.  Wait  2  minutes,  and  apply 
another  10  to  20  milliliters  of  solution 
to  the  operative  site.  Instruct  the  patient 
to  rinse  again  for  30  seconds  and  then 
spit  out.  With  a  standard  sjTinge  and  a 
blunt,  angulated  needle,  irrigate  the 
operative  site  and  the  surrounding 
gingival  mucosa  for  1  minute  with  10  to 
20  milliliters  of  the  solution.  Instruct 
the  patient  to  spit  out  the  solution  after 
the  irrigation  procedure." 

8.  New  subpart  D  consisting  of 
§  356.90  is  added  to  read  as  follows: 

Subpart  D — Final  Formulation  Testing 
Procedures 

§  356.90    Testing  of  oral  antiseptic  drug 
products. 

An  oral  antiseptic  drug  product  in  a 
form  suitable  for  topical  application  will 
be  recognized  as  effective  if  it  contains 
an  active  ingredient  included  in 
§  356.11  and  if,  at  its  lowest 
recommended  use  concentration,  it 
decreases  the  number  of  bacteria  per 
milliliter  in  Streptococcus  mutans 
(ATCC  No.  25175).  Actinomyces 
viscosus  (ATCC  No.  19246).  and 
Candida  albicans  (ATCC  No.  18804) 
cultures  (available  from  American  Type 
Culture  Collection  (ATCC).  12301 
Parklawn  Dr..  Rockville.  MD  20852)  by 
3  logio  within  10  minutes  at  37  °C  in  the 
presence  of  10  percent  serum  in  vitro. 
Oral  antiseptic  drug  products  must  meet 
the  specified  requirements  when  tested 
in  accordance  with  the  following 
procedures  unless  a  modification  is 
approved  as  specified  in  paragraph  (e) 
of  this  section. 

(a)  Laboratory  facilities,  equipment, 
and  serum  reagent — (J)  Laboratory 
facilities.  To  prevent  the  contamination 
of  test  microorganism  cultures  with 
extraneous  microorganisms,  perform  the 
test  using  aseptic  techniques  in  an  area 
as  free  from  contamination  as  possible. 
Because  test  cultures  of  microorganisms 
may  be  adversely  affected  by  exposure 
to  ultraviolet  light  or  chemicals  in 
aerosols,  do  not  test  under  direct 
exposure  to  ultraviolet  Ught  or  in  areas 
under  aerosol  treatment.  Do 
environmental  tests  to  assess  the 
suitability  of  the  testing  environment 
frequently  enough  to  assure  the  validity 
of  test  results. 

(2)  Equipment.  Use  laboratory 
equipment  that  is  adequate  for  its 
intended  use.  Thoroughly  cleanse  the 
equipment  after  each  use  to  remove  any 
antiseptic  residues.  Keep  the  equipment 
covered  when  not  in  use.  Sterilize  clean 
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glassware  intended  for  holding  and 
Lf-ansferring  the  test  organisms  in  a  hot 
air  oven  at  200  to  220  "C  for  2  hours. 
Use  volumetric  flasks,  pipcts,  or 
accuTEtely  calibrated  diluting  de-.ices 
when  diluting  standard  and  sample 
solutions.  Use  plastic  or  glass  Petri 
dishes  having  dimensions  of  29  X  100 
milJinieters.  Use  covers  of  suitable 
material. 

(3)  Seniiv.  Reagent — Use  inactivated 
fetal  bovine  serum  without  added 
preservatives  and/or  antiinfective 
products. 

(b)  Culture  media  end  diluting 
fluids — (1)  Cultiire  media.  Use  Brain 
Heaj-t  Infusion  Medium  for  culture 
med>a  and  diluting  fluids.  Prepare  the 
medium  as  follows: 

Brain  Heart  Infusion  Metfiun 


Call  Bra:a, 
Infusion 
from 

Beef  Heart. 
IrfiiSion 
fron 

Pept-.ine 

Sodum  chlo- 
nde 

Disodium 
phosphate 

Cexlrosa 

Water,  dis- 
tilled 


cOO  grams 


250  grarrs 
lOgraiTS 

6  grarris 

2.5  grants 
2  grams 


Q.s.  to  1  ,OCG  rr.iHiiiters 


Mix  thoroughly.  Heat  with  frequent 
agitation  and  boil  for  1  mir.ute.  Sterilize 
by  autoclaving  at  121  "C  for  15  minutes. 
In  lieu  of  preparing  the  media  from  the 
individual  ingredients,  the  modia  may 
be  made  from  dehydrated  mixtures 
which,  when  reconstituted  with 
distilled  water,  have  the  same  or 
equivaJeiit  composition  as  media 
prepared  from  individual  ingredients. 
Media  prepared  from  dehydrated 
mixtures  is  to  have  growth-promoting, 
buffering,  and  oxygen  tension- 
controlling  properties  equal  to  or  better 
than  media  prepared  from  individual 
ingredients.  Adjust  the  pH  of  each 
medium  with  1  Normal  hydrochloric 
acid  or  sodium  hydroxide  before 
steribzation,  if  necessary,  so  that  the 
medium  will  have  a  final  pH  of  7.4  after 
sterilization. 

(i)  Medium  A  (without  neutralizers). 
Use  Brain  Heart  Infusion  mediimi 
corresponding  to  that  described  in 
paragraph  (b)(1)  of  this  section. 

(ii)  Medium  B.  Brain  Heart  Infusion 
agar  medium.  Same  as  Medium  A, 
except  for  the  addition  of  15  grams  of 
agar  per  liter. 

(iii)  Medium  C.  Same  as  diluting  fluid 
1,  except  for  the  addition  of  15  grams  of 
agar  per  liter. 


(iv)  Medium  D.  Same  as  diluting  fluid 
2,  except  for  the  addition  of  15  grams  of 
agar  per  liter. 

(2)  Diluting  fluids— {i)  Diluting  fluid 
J.  Diluting  medium  for  neutralizing 
quaternary  ammonium  and  phenolic 
antiseptic  ingredients.  Same  as  Medium 
A.  exrept  for  the  addition  of  5  grams  of 
lecitliin  and  40  milbliters  of  polysorbate 
20  per  liter. 

(ii)  Diluting  fluid  2.  Diluting  medium 
for  neutralizing  iodophor  antiseptic 
ingredients.  Same  as  Medium  A,  exciept 
for  the  addition  of  5  grams  of  sodium 
thiosulfate  per  liter. 

(3)  Neutralizers.  When  neutralizers 
are  added  to  culture  media  and  diluting 
fluid,  perform  the  following  tests. 

(i)  Neutralizer  inactivation  of 
cntispptic  test.  Assay  the  neutralizer 
efficacy  for  the  test  antiseptic  as  follows: 
Prewarra  tho  test  antiseptic,  culture 
mtnliura,  test  culture,  and  serum  to  37 
°C  by  incubating  appropriate  volumes  of 
all  solutions  in  a  water  bath  at  37  "C  for 
5  minutes.  Mix  0.8  milliliter  of 
antiseptic  (for  controls  use  0.8  milliliter 
of  sterile  water)  with  9.0  milliliters  of 
ojiture  medium  containing  an 
appropriate  antiseptic  neutralizer 
followed  by  the  addition  of  0.2  milliliter 
of  the  test  culture  in  50  percent  serum. 
Incubate  the  mixture  of  cells,  semm, 
antiseptic,  and  neutralizer  at  37  *C  for 
10  minutes.  Remove  aliquots,  dilute, 
and  assay  for  surviving  bacteria  by  the 
piafe-count  assay  method  using  diluting 
and  plating  media  containing 
appropriate  neutralizers,  if  required. 
Results  obtained  showring  differences 
gieater  than  20  percent  between  test  and 
control  cultures  indicate  that  the 
neutralizer  used  to  inactivate  the  te-it 
antiseptic  is  ineffective.  Reject  results 
obtained  from  tests  employing 
ineffective  neutralization  procedures. 

(ii)  Neutralizer  effect  en  bacteria 
viability  test.  Test  the  effect  of 
neutralizers  used  to  inactivate  antiseptic 
active  ingredients  on  cell  viability  by 
diluting  aliquots  of  each  test  organism 
culture  in  Medium  A  (without 
neutralizer),  specified  in  paragraph 
(b)(l)(i)  of  this  section,  and  in  the 
appropriate  diluting  fluid  (neutralizing 
medium),  specified  in  paragraph  (b)(2) 
of  this  section.  Determine  the  number  of 
bacteria  in  aliquots  of  appropriate 
dilutions  by  the  plate-count  assay 
method  utilizing  growth  agar  medium 
containing  the  same  neutralizer 
concentration  as  the  diluting  medium. 
Determine  neutralizer  effects  on  cell 
viability  by  comparing  the  relative 
niunber  of  microorganisms  growing  on 
Medium  B,  specified  in  paragraph 
(b)(l)(li)  of  this  section,  with  and 
without  added  neutralizers.  Results 
obtained  showing  differences  greater 


than  20  percent  between  cultures 
diluted  in  medium  with  and  without 
neutralizers  indicate  that,  at  the 
concentration  utihzed,  the  antiseptic 
neutralizer  alters  the  determination  of 
viable  cells  in  the  test  cultures.  Reject 
results  obtained  from  tests  Li  which  the 
neutralizer  employed  alters  the 
determination  of  viable  cell  numbers. 

(c)  Test  organisms — (1)  Use  cultures 
of  the  following  microorganisms: 

(j)  Streptococcus  mutans  (ATCC  No. 
25175). 

(ii)  Actinomyces  viscosus  [ATCC  No. 
19246). 

(iii)  Candida  albicans  (ATCC  No. 
1S804). 

(2)  Preparation  of  suspension. 
Maintain  stock  cultures  on  Medium  B 
agar  slants  by  monthly  transfers. 
Alternatively,  cultures  may  be 
lyophilized  and  stored  at  -70  "tl 
Incubate  new  stock  transfers  2  days  at 
37  t:;  then  store  at  2  to  5  "C  Incubate 
Streptococcus  mutar.s  and  Actinomyces 
viscosus  anaerobicaliy.  Incubate 
Candida  albicans  aerobically.  From 
stock  culture,  inoculate  Xxihes  of 
Medium  A  and  make  Hi  least  4  but  less 
than  30  consecutive  daily  transfers  in 
Medium  A.  incubating  at  37  "C,  before 
using  the  culture  for  testing.  Use  a  16- 
to  18-hour  culture  of  Streptococcus 
mutans  and  Candida  albicans  and  a  32- 
to  36-hour  culture  oi  Actinomyces 
viscosus  grov/n  in  Medium  A  at  37  "C 
for  the  test. 

(3)  Determination  of  cell  number  in 
broth  cultures.  Prepare  serial  1:10 
dilutions  of  each  culture  in  Medium  A 
and  determine  the  niunber  of  cells  per 
milhliter  of  culture  by  the  plate-count 
assay  method.  Do  not  use  cultures 
stored  at  4  "C  for  more  than  48  hours  for 
essay.  Do  not  use  cultures  containing 
less  than  109  cells  per  milliliter. 

(4)  Plate-count  assay.  For  each  culture 
to  be  assayed,  pipet  1 .0  milliliter  of  each 
prepared  dilution  into  each  of  two 
sterile  Petri  plates.  To  each  plate,  add  20 
milliliters  cf  sterile  Medium  B  that  has 
been  melted  and  cooled  to  45  "C  (if 
neutralizers  are  required,  use  the 
corresponding  agar  growth  medium 
with  the  appropriate  neutralizer).  Mix 
the  sample  with  the  agar  by  tilting  and 
rotating  the  plate  and  eiliow  the  contents 
to  solidify  at  room  temperature.  Invert 
the  Petri  plates  and  incubate  at  37  "C  for 
48  hours.  Following  incubation,  count 
the  number  of  developing  colonies.  Use 
Petri  plates  containing  between  30  and 
300  colonies  in  calculating  the  number 
of  bacteria  per  milliliter  of  original 
culture. 

(5)  Test  organism  antiseptic  resistance 
test.  To  ensure  that  antiseptic  resistance 
properties  of  each  organism  have  not 
changed  substantially,  determine  the 
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susceptibility  of  each  organism  to  the 
active  ingredient(s)  being  tested,  in  a 
suitable  inactive  medium,  using  the 
testing  procedures  in  this  section.  The 
organisms  are  satisfactory  if  the  number 
of  organisms  per  milliliter  are  reduced 
by  3  logio  within  10  minutes  at  37  "C 
in  the  presence  of  10  percent  seriun. 

(d)  Test  procedures — (1)  Method  1 — 
(i)  Method  validation.  This  test  is  valid 
only  for  those  antiseptics  that  are  water 
soluble  and/or  miscible  and  that  can  be 
neutralized  by  one  of  the  subculture 
media  specified  in  paragraphs  (b)(2)(i) 
and  (b)(2)(ii)  of  this  section  or  that  can 
be  overcome  by  dilution. 

(ii)  Bactericidal  assay  procedure. 
Prewarm  all  test  solutions  by  incubating 
appropriate  volumes  at  37  °C  in  a  water 
bath  for  5  minutes.  Pipet  1.0  milliliter 
of  senun,  1.0  milliliter  of  appropriate 
bacterial  test  culture,  and  8.0  milliliters 
of  the  test  antiseptic  product  at  its 
recommended  use  concentration  into  a 
medication  tube  and  mix  well.  Incubate 
at  37  'C  for  10  minutes.  Remove 


triplicate  1 -milliliter  sample  aliquots 
and  dilute  in  Medium  A  containing 
appropriate  neutralizers.  Determine  the 
number  of  surviving  organisms  per 
milliliter  of  test  cultiu-e  by  tha  plate- 
count  method  using  plating  media 
containing  appropriate  neutralizers,  if 
required. 

(iii)  Bacteriostatic  assay  procedure. 
Prewarm  all  test  solutions  by  incubating 
appropriate  volumes  at  37  °C  in  a  water 
bath  for  5  minutes.  Pipet  1.0  milliliter 
of  serum,  1.0  milliliter  of  appropriate 
bacterial  test  culture,  and  8.0  milliliters 
of  the  test  antiseptic  product  at  its 
recommended  use  concentration  into  a 
medication  tube  and  mix  well.  Pipet  1.0 
milliliter  aliquots  of  this  test  mixture 
into  triplicate  medication  tubes 
containing  100  milliliters  of  Medium  A 
without  neutralizers  and  mix  well. 
Incubate  at  37  °C  for  48  hours  and 
determine  the  number  of  organisms  per 
milliliter  of  culture  by  the  plate-count 
method. 

(2)  (Reserved] 


(e)  Test  modifications.  The 
formulation  or  mode  of  administration 
of  certain  products  may  require 
modification  of  the  testing  procedures 
in  this  section.  In  addition,  alternative 
assay  methods  (including  automated 
procedures)  employing  the  same  basic 
chemistry  or  microbiology  as  the 
methods  described  in  this  section  may 
be  used.  Any  proposed  modification  or 
alternative  assay  method  shall  be 
submitted  as  a  petition  under  the  rules 
established  in  §  10.30  of  this  chapter. 
The  petition  should  contain  data  to 
support  the  modification  or  data 
demonstrating  that  an  alternative  assay 
method  provides  results  of  equivalent 
accuracy.  All  information  submitted 
will  be  subject  to  the  disclosure  rules  in 
part  20  of  this  chapter. 

Dated:  December  10, 1993. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc.  94-2262  Filed  2-6-94;  8:45  am] 
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DEPARTMEtfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910.  ^915, 1917. 1918. 
1926,  and  1928 

RIN  121&-AB02 

Hazard  Communication 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
action:  Final  rule. 

SUMMARY:  The  HCS  requires  employers 
to  establish  hazard  communication 
programs  to  transmit  information  on  the 
hazards  of  chemicals  to  their  employees 
by  means  of  labels  on  containers, 
material  safety  data  sheets,  and  training 
programs.  Implementation  of  these 
hazard  communication  programs  will 
ensure  all  employees  have  the  "right-to- 
know"  the  hazards  and  identities  of  the 
chemicals  they  work  with,  and  will 
reduce  the  incidence  of  chemically- 
related  occupational  illnesses  and 
injuries. 

This  modified  final  rule  includes  a 
number  of  minor  changes  and  technical 
amendments  to  further  clarify  the 
requirements,  and  thereby  help  ensure 
full  compliance  and  achieve  protection 
for  employees.  In  particular,  the  rule 
adds  and  clarifies  certain  exemptions 
from  labeling  and  other  requirements; 
modifies  and  clarifies  aspects  of  the 
wTitten  hazard  communication  program 
and  labeling  requirements;  clarifies  and 
slightly  modifies  the  duties  of 
distributors,  manufacturers,  and 
importers  to  provide  material  safety  data 
sheets  (MSDSs)  to  employees;  and 
clarifies  certain  provisions  regarding 
MSDSs. 

EFFECTIVE  DATES:  The  amendments  in 
this  document  will  be  effective  on 
March  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Fosttr,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Heilth  Administration,  200 
Constitution  Avenue,  N\V.,  room  N3647, 
V.'ashington,  DC  20210;  telephone  (202) 
219-8151. 

To  aid  in  efforts  to  comply  with  the 
HCS.  a  single  copy  of  the  following 
documents  may  be  obtained  without 
charge  from  OSHA's  Publications 
Office,  room  N3101  at  the  above 
address,  (202)  219-4667:  the  Hazard 
Communication  Standard  (a  Federal 
Register  reprint  of  today's  publication); 
OSHA  3084,  Chemical  Hazard 
Communication,  a  booklet  describing 
the  requirements  of  the  rule;  OSHA 
3117,  Informacion  Sobre  Los  Riesgos  De 
Los  Froductos  Quimicos,  a  Spanish 


translation  of  OSHA  3084;  OSHA  3111, 
Hazard  Communication  Guidelines  for 
Compliance,  a  booklet  which  reprints 
Appendix  E  of  the  standard  to  further 
help  employers  comply  with  the  rule; 
and  OSHA  3116,  Information  Sobre 
Riegos  Normas  De  Cumplimiento,  a 
Spanish  translation  of  OSHA  3111. 

OSHA  3104,  Hazard 
Communication — A  Compliance  Kit  (a 
step-by-step  guide  to  compliance  with 
the  standard)  is  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402,  (202)  783-3238; 
GPO  Order  No.  929-022-00000-9; 
$18 — domestic;  S22.50 — foreign. 

SUPPLEMENTARY  INFORMATION:  References 
to  the  rulemaking  record  are  made  in 
the  text  of  this  preamble.  The  Hazard 
Communication  Standard  docket.  No. 
H-022.  contains  eight  sub-dockets — H- 
022A,  H-022B.  H-022C,  H-022D,  H- 
022E.  H-022F,  H-022G,  and  H-022H. 
All  of  these  docket  files  are  part  of  the 
rulemaking  record.  However,  in  this 
document,  no  specific  references  are 
made  to  either  Docket  H-022C  or  H- 
022E  (these  files  deal  exclusively  with 
the  issue  of  trade  secrets),  or  H-b22F, 
H-022G.  and  H-022H.  The  following 
abbreviations  have  been  used  for 
citations  to  the  other  record  files: 

H-022,  Ex.:  Exhibit  numbers  in 
Docket  H-022,  which  includes  H-022A 
and  H-022B,  for  exhibits  collected  for 
the  original  1983  HCS  for 
manufactvuing. 

Ex.:  Exhibit  numbers  in  H-022D  for 
exhibits  collected  since  the  1985  Court 
remand  related  to  the  expansion  of  the 
scope  of  industries  covered.  This  docket 
includes  the  comments  received  in 
response  to  the  August  8. 1988  proposal. 

Tr.:  Public  hearing  transcript  page 
numbers.  The  hearing  transcript  pages 
from  the  December  1988  hearing  are  not 
numbered  consecutively,  i.e.,  each  day 
begins  again  with  page  1.  Transcript 
references  will  thus  include  a  reference 
to  the  day,  and  the  page  number  for  that 
day's  testimony.  The  days  are  numbered 
as  follows:  December  6  is  Day  1; 
December  7  is  Day  2;  December  8  is  Day 
3;  December  9  is  Day  4;  December  12  is 
Day  5;  December  13  is  Day  6;  and 
December  14  is  Day  7.  As  an  example, 
a  reference  to  testimony  which  appears 
on  page  65  of  the  transcript  for 
December  8  will  be  indicated  as  "Tr.  3- 
65."  Transcript  references  to  hearings 
held  between  June  15  and  July  31, 1982, 
are  consecutively  numbered,  and  will 
not  haVe  a  prefix  number  identifying  the 
day. 


L  Background 

A.  Re\iew  of  the  Need  for  the  Standard 

The  HCS  was  promulgated  to  provide 
workers  vdth  the  right  to  know  the 
hazards  and  identities  of  the  chemicals 
they  are  exposed  to  while  working,  as 
well  as  the  measiu-es  they  can  take  to 
protect  themselves.  OSHA  has  estimated 
that  there  are  over  32  million  workers 
exposed  to  hazardous  chemicals  in  over 
3.5  million  workplaces  (48  FR  53282, 
53323;  52  FR  31871).  According  to  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  there  are  as 
many  as  575,000  hazardous  chemical 
products  in  these  workplaces  (48  FR 
53323).  Based  on  the  grovrth  rate  of  the 
chemical  industry  with  regard  to  new 
products,  this  number  may  now  be  as 
high  as  650,000.  Chemical  exposures 
occur  in  every  tj-pe  of  industiyr  (52  FR 
31858).  (See  also  Exs.  4-1  and  4-2.)  In 
fact,  workers  typically  experience 
multiple  exposures  to  numerous 
industrial  chemicals  at  one  point  of  time 
or  over  a  long  period  of  employment.  48 
FR  53323. 

Besides  having  what  OSHA  considers 
to  be  an  inherent  right  to  know  about 
hazardous  chemicals  in  their 
workplaces,  exposed  employees  have  a 
need  to  know  this  information  as  they 
are  at  significant  risk  of  experiencing 
adverse  health  or  physical  effects  in  the 
absence  of  such  knowledge.  Chemicals 
pose  a  m>Tiad  of  hazards  to  exposed 
workers,  from  mild  health  effects,  such 
as  irritation,  to  death.  Some  chemicals 
cause  or  contribute  to  chronic  diseases, 
such  as  heart  disease,  kidney  disease, 
sterility,  or  cancer.  Many  chemicals 
cause  acute  injuries  or  illnesses  such  as 
rashes,  bums,  and  poisoning.  Numerous 
chemicals  pose  physical  hazards  to 
workers  by  contributing  to  accidents 
like  fires  and  ejcplosions. 

During  the  HCS  rulemaking,  data 
collected  about  chemical  illness  and 
injury  rates  in  manufacturing  sectors 
showed  that  some  40-50.000 
manufacturing  workers  experienced 
chemical  source  illnesses  a  year,  and  an 
average  10,000  worker  compensation 
claims  were  filed  annually  in 
connection  with  chemical  illness  or 
injury  in  manufacturing  (48  FR  53285). 
Employees  in  non-manufacturing 
industries  were  estimated  to  experience 
acute  chemical  illness  and  injury  at  the 
rate  of  13.671  injuries,  38,248  illnesses, 
and  102  fatalities  per  year.  52  FR  31868. 
The  chronic  disease  rate  was  17.153 
chronic  illnesses,  25,388  cancer  cases, 
and  12,890  cancer  deaths  per  year.  Id. 
(Compare  with,  Ex.  4-77  (NIOSH  data 
indicating  136,212  work-related 
chemical  injuries  treated  in  emergency 
rooms  in  1986)). 
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OSHA  believes  that  the  reported  data 
understate  the  extent  of  the  health  and 
safety  problems  caused  by  chemicals  in 
the  workplace.  Lack  of  knowledge  about 
health  effects  associated  with  chemical 
exposures  contributes  to  the  chronic 
underreporting  of  occupational  illnesses 
(Exs.  4-44;  41).  As  the  effects  caused  are 
diseases  or  physical  manifestations  that 
may  also  occur  in  workers  as  a  result  of 
non-chemical  or  non-occupational 
factors,  it  is  often  difficult  to  identify 
such  ailments  as  being  caused  by 
occupational  exposures.  Misdiagnosis  is 
a  problem  and  often  symptoms  are 
treated  without  realizing  that  the  cause 
is  an  occupational  chemical  exposure. 
See.  eg.,  53  FR  25973  (Lx.  4-178). 

Worker  turnover  in  many  industries 
also  increases  the  likelihood  that  the 
link  between  a  workplace  chemical 
exposure  and  subsequent  illness  will  be 
overlooked  emd  will  not  be  reported. 
This  is  particularly  true  for  long-term 
health  effects  which  develop  over  time, 
or  after  repeated  exposures.  Many 
chronic  diseases  are  characterized  by 
long  latency  periods  of  20-30  years  or 
longer. 

In  addition,  health  effects  of  some 
chemicals  may  contribute  to  the 
occurrence  of  injuries  that  are  reported 
but  are  not  causatively  linked  to 
chemical  exposures.  For  example, 
central  nervous  system  depression  due 
to  solvent  exposure  may  cause  a  painter 
to  become  dizzy  and  fall  off  a  ladder. 
The  subsequent  injury  may  be  reported, 
but  the  solvent  exposure  is  not 
identified  as  the  cause.  (See  Exs.  67  for 
studies  on  neurobehavioral  changes  in 
painters  due  to  solvent  exposures;  4- 
161  for  case  of  injur}-  to  cosmetologist 
resulting  from  solvent  exposure  causing 
dizziness,  loss  of  balance,  and  a  fall.) 

B.  Cheniew  of  Standard 

The  purpose  of  the  HCS  is  to  ensure 
that  the  hazards  of  all  chemicals 
produced  or  imparted  are  evaluated, 
and  that  information  concerning  their 
hazards  is  transmitted  to  employers  and 
employees.  In  broad  outline,  the  HCS 
achieves  its  purpose  by  an  integrated 
three-pronged  system.  First,  chemical 
manufacturers  and  importers  must 
review  available  scientific  evidence 
concerning  the  physical  and  health 
hazards  of  the  chemicals  they  produce 
or  import  to  determine  if  they  are 
hazardous.  (Paragraph  (d)).  Second,  for 
every  chemical  found  to  be  hazardous, 
the  chemical  manufacturer  or  importer 
must  develop  comprehensive  material 
safety  data  sheets  (MSDSs)  and  warning 
labels  for  containers  and  send  both 
downstream  along  with  the  chemicals. 
(Paragraphs  (f),  (g)).  Third,  all  employers 
must  develop  a  written  hazard 


communication  program  and  provide 
information  and  training  to  employees 
about  the  hazardous  chemicals  in  their 
workplace.  (Paragraphs  (e).  (h)). 

The  three  information  components  in 
this  system — labels,  material  safety  data 
sheets,  and  worker  training — are  all 
essential  to  the  effective  functioning  of 
the  program.  The  MSDSs  provide 
comprehensive  technical  information, 
and  serve  as  a  reference  document  for 
exposed  workers  as  well  as  health 
professionals  providing  services  to  those 
workers.  The  labels  provide  a  brief 
synopsis  of  the  hazards  of  the  chemicals 
at  the  site  where  the  chemical  is  used 
in  the  work  area.  Training  ensures  that 
workers  understand  the  information  on 
both  MSDSs  and  labels,  know  how  to 
access  this  information  when  needed, 
and  are  aware  of  the  proper  protective 
procedures  to  follow.  Each  component 
effectuates  the  others.  See  General 
Carbon  Co.  v.  OSHRC.  860  F.2d  479, 
481  (DCCir.  1988). 

The  provision  of  information  under 
the  HCS  about  these  effects  and 
protective  measures  will  reduce  the 
incidence  of  chemical  source  illnesses 
and  injuries  in  the  workplace.  48  FR 
53281-83.  An  effective  hazard 
communication  program  will 
accomplish  this  purpose  through 
modifying  the  behavior  of  both 
employers  and  employees.  Employers, 
many  of  whom  have  not  been  aware  of 
the  potential  hazards  of  the  chemicals 
they  purchase  to  use  in  their 
workplaces,  will  be  able  to  use  the 
information  provided  under  the  HCS  to 
design  better  protective  programs. 
Complete  information  about  chemicals 
may  allow  an  employer  to  choose  a  less 
hazardous  product,  thus  preventing 
dangerous  exposures  from  occurring. 
Exs.  4-194.  71—40.  Accurate  information 
is  also  needed  to  properly  design 
engineering  controls,  select  appropriate 
protective  clothing,  and  choose  an 
effective  respirator  for  exposed 
employees.  Ex.  71-40.  Improved 
understanding  of  chemical  hazards  by 
supervisory  personnel  results  in  safer 
day-to-day  handling  of  hazardous 
substances,  and  proper  storage  and 
clean-up.  See  e.g.,  Exs.  4-61,  4-75,  71- 
40. 

Workers  provided  the  necessary 
hazard  information  will  more  fully 
participate  in,  and  support,  the 
protective  measures  instituted  in  their 
workplaces.  The  presence  of  labels  and 
material  safety  data  sheets  in  the 
workplace  will  provide  each  worker 
with  the  hazards  of  the  chemicals,  as 
well  as  the  means  to  protect  themselves. 
The  training  of  workers  will  teach  them 
how  to  use  the  available  information 
effectively.  Properly  trained  workers 


will  know  how  to  read  and  use  labels 
and  material  safety  data  sheets,  will 
know  what  protection  is  required  to 
work  safely  with  the  chemicals  in  the 
workplace  and  will  use  it,  and  will  be 
able  to  determine  what  actions  are 
necessary  if  an  emergency  occurs.  (E.g., 
Exs.  4-75,  4-174.)  Information  on 
chronic  effects  of  exposure  to  hazardous 
chemicals  will  help  workers  recognize 
such  sjTnptoms  and  seek  early  treatment 
of  chronic  disease. 

The  information  provided  under 
hazard  communication  will  also  enable 
health  and  safety  professionals  to 
provide  better  services  to  exposed 
employees.  (E.g..  Exs.  4-153,  71-37.) 
Medical  surveillance,  exposure 
monitoring,  and  other  such  services  will 
beenhanced  by  the  ready  availability  of 
health  and  safety  information. 

As  OSHA  has  noted  in  Appendix  E  of 
the  rule:  "For  any  safety  and  health 
program,  success  depends  on 
commitment  at  every  level  of  the 
organization.  This  is  particularly  true 
for  hazard  communication,  where 
success  requires  a  change  in  behavior. 
This  \\ill  only  occur  if  employers 
understand  the  program,  and  are 
committed  to  its  success,  and  if 
employees  are  motivated  by  the  people 
presenting  the  information  to  them." 

It  is  in  mese  ways  that  the  HCS 
addresses  the  significant  risks  posed  to 
workers  handling  hazardous  chemicals 
and  not  knowing  their  hazards  or  the 
proper  methods  of  handling  and  using 
them.  This  rulemaking  is  intended  to 
promulgate  minor  changes  and 
technical  amendments  to  the  existing 
HCS  to  enhance  its  effectiveness. 

C.  History  of  the  Rulemaking 

The  development  of  OSHA's  Hazard 
Communication  Standard  (HCS)  was 
initiated  in  1974.  The  process  has  been 
lengthy  and  is  discussed  in  detail  in  the 
preambles  to  both  the  original  and 
revised  final  rules  (see  48  FR  53280-81 
and  52  FR  31852-54),  and  in  the  August 
1988  NPRM  (53  FR  29822-25).  This 
discussion  will  focus  on  the  sequence  of 
events  which  has  occiured  since  the 
original  final  rule  was  pubhshed  in  the 
Federal  Register  on  November  25,  1983. 
and  in  particular,  those  which  have 
occurred  since  the  NPRM  was 
published. 

The  original  rule,  which  was 
promulgated  on  November  25,  1983  (48 
FR  53280),  covered  employees  in  the 
manufacturing  sector  of  industry.  That 
rule  was  modified  on  August  24,  1987 
(52  FR  31852)  to  expand  the  coverage  to 
all  industries  where  employees  are 
exposed  to  hazardous  chemicals. 
Complete  implementation  of  the 
standards  requirements  in  the  non- 
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ma/iufacturing  sector  was  subsequently 
delayed  by  various  court  and 
administrative  actions.  However,  the 
August  24, 1987,  rule  is  now  fully 
effective  and  has  been  so  since  January 
24,  1989,  and  is  being  enforced  in  all 
industries.  (See  Notice  of  Enforcement, 
54  FR  6886,  Feb.  15,  1989). 

Petitions  for  judicial  review  of  the 
original  1983  rule  covering 
manufacturing  were  filed  in  the  U.S. 
Court  of  Appeals  for  the  Third  Circuit 
(hereinafter  referred  to  as  "the  Court"  or 
"the  Third  Circuit")  by  the  United 
Steelworkers  of  America,  AFL-CIO- 
CLC,  and  by  Public  Gtizen,  Inc., 
representing  itself  and  a  number  of  labor 
groups.  Motions  to  intervene  in  these 
cases  were  received  from  the  Chemical 
Manufacturers  Association,  the 
American  Petroleum  Institute,  the 
National  Paint  and  Coatings 
Association,  and  the  States  of  New 
York,  Coimecticut.  and  New  Jersey.  In 
addition,  petitions  for  review  of  the 
standard  were  filed  by  the  State  of 
Massachusetts  in  the  First  Circuit;  the 
State  of  New  York  in  the  Second  Circuit: 
the  State  of  Illinois  in  the  Seventh 
Circuit;  the  Flavor  and  E.xtract 
Manufacturers'  Association  in  the 
Fourth  Circuit;  and  the  Fragrance 
Materials  Association  in  the  District  of 
Columbia  Circuit.  These  cases  were 
subsequently  transferred  to  the  Third 
Circuit  and  consolidated  into  one 
proceeding.  The  cases  brought  by  the 
Flavor  and  Extract  Manufacturers' 
AssociaUon  and  the  Fragrance  Materials 
Association  were  withdravim  pnor  to 
filing  briefs. 

The  Court  issued  its  initial  decision 
on  the  challenges  to  the  rule  on  May  24, 
1985  United  Steelworkers  of  America  v. 
Auchter.  763  F.2d  728  (3d  Cir.  1985)(Ex. 
4-21.)  The  standard  was  upheld  in  most 
respects,  but  three  issues  were 
remanded  to  the  Agency  for 
reconsideration.  The  decision  was  not 
appealed. 

First,  the  Court  concluded  that  the 
definition  of  trade  secrets  incorporated 
by  OSHA  included  chemical  identity 
information  that  was  readily 
discoverable  through  reverse 
engineering  and,  therefore,  was 
"broader  than  the  protection  afforded 
trade  spcrets  by  state  law."  The  Court 
directed  the  Secretary  of  Labor  to 
reconsider  a  trade  secret  definition 
which  would  not  include  chemical 
identity  information  that  is  readily 
discoverable  through  reverse 
engineering.  Secondly,  the  Court  held 
the  trade  secret  access  rule  in  the 
standard  invalid  insofar  as  it  limited 
access  to  health  professionals,  but  found 
the  access  rule  otherwise  valid.  The 
Secretary  was  directed  to  adopt  a  rule 


permitting  access  by  employees  and 
their  collective  bargaining 
representatives  to  trade  secret  chemical 
identities.  OSHA  complied  with  the 
Court  orders  regarding  the  two  trade 
secret  issues  in  a  separate  rule, 
published  in  final  form  on  September 
30.  1986  (51  FR  34590).  The  revised 
trade  secret  provisions  were 
incorporated  into  the  text  of  the  final 
rule  published  on  August  24, 1987. 

The  third  issue  remanded  to  OSHA 
involved  the  scope  of  industries  covered 
by  the  standard.  The  original  HCS 
applied  to  employers  and  employees  in 
the  manufacturing  sector.  The  Court 
directed  the  Secretary  of  Labor  to 
reconsider  the  standard's  application  to 
employees  in  other  industry  sectors,  and 
"to  order  its  application  in  those  sectors 
unless  he  can  state  reasons  why  sUch 
application  would  not  be  feasible."  763 
F.2d  at  739,  743. 

OSHA  subsequently  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  to  collect  comments  and 
information  on  the  expansion  of  the 
scope  to  cover  these  additional  sectors 
(50  FR  48795;  November  27.  1985).  In 
particular,  the  Agenc>'  sought 
information  on  the  extent  employers  in 
non-manufacturing  industries  had 
already  implemented  various  aspects  of 
a  hazard  communication  program.  In 
addition,  OSHA  wanted  to  obtain  data 
regarding  the  applicability  of  the 
provisions  as  written  in  the  original  rule 
to  these  other  sectors.  A  total  of  226 
responses  were  received.  (See  Ex.  2.) 
OSHA  also  commi^ioned  a  study  of  the 
economic  impact  of  extending  the  HCS 
to  the  fifty  major  non-manufacturing 
industry  groups  within  its  jiuisdiction. 
(See  Exs.  4-1  and  4-2.)  Based  on  this 
newly  acquired  evidence,  as  well  as  the 
previous  rulemaking  record,  OSHA  was 
in  the  process  of  drafting  a  proposed 
rule. 

On  January  27, 1987,  however,  the 
United  Steelworkers  of  America,  AFL- 
CIO-CLC  and  Public  Citizen,  Inc., 
petitioners  in  the  1985  challenge,  filed 
a  Motion  For  An  Order  Enforcing  the 
Court's  Judgment  and  Holding 
Respondent  in  Civil  Contempt. 
Petitioners  claimed  that  the  Court's 
1985  order  had  not  authorized  OSHA  to 
embark  on  further  fact  gathering,  and 
that  OSHA  should  have  made  a 
feasibility  determination  based  upon  the 
1985  rulemaking  record.  Petitioners  also 
argued  that  even  if  further  fact  gathering 
had  been  allowed  by  the  Court's  order, 
OSHA's  pace  was  unduly  slow. 

In  response,  OSHA  noted  that  the 
Court's  1985  order  did  not  s{>ecify  that 
OSHA  should  act  on  the  then-existing 
record.  OSHA  believed  that  seeking 
further  evidence  on  feasibility  in  non- 


manufacturing  was  appropriate  in  light 
of  its  statutory  obligation  to  issue  rules 
that  are  well  grounded  in  a  factual 
record.  OSHA  also  asserted  that, 
consistent  with  Supreme  Court 
precedent,  the  Agency  should  be 
permitted  to  exercise  its  discretion  in 
determining  the  appropriate  rulemaking 
procedures  for  complying  with  the 
Court's  remand  order.  Lastly,  the 
Agency  argued  that  its  schedule  to 
complete  the  rulemaking  was  reasonable 
and  did  not  constitute  undue  delay. 

On  May  29.  1987.  the  Court  issued  a 
decision  holding  that  the  Court's  1985 
remand  order  required  consideration  of 
the  feasibility  of  an  expanded  standard 
without  further  rulemaking.  United 
Steelworkers  of  America,  AFL-CIO-CLC 
V.  Pendergrass.  819  F.2d  1263  (3d  Cir. 
1987)  (Ex.  4-20.)  The  Court  declared 
that  adequate  notice  had  been  provided 
to  non-manufacturers  during  the 
original  rulemaking  that  they  might  be 
covered  by  the  HCS.  id.  at  1265-1266. 
1 269.  that  the  answers  to  the  remaining 
questions  OSHA  may  have  had 
regarding  feasibility  were  "self-evident" 
or  "readily  ascertainable"  from  the 
original  record,  id.  at  1268-69,  and  that 
further  fact  finding  was  "unnecessary", 
id.  at  1268.  The  Court  ordered  the 
Agency  to  issue,  within  60  days  of  its 
order,  "a  hazard  communication 
standard  applicable  to  all  workers 
covered  by  the  OSHA  Act,  including 
those  which  have  not  been  covered  in 
the  hazard  communication  standard  as 
presently  written,  or  a  statement  of 
reasons  why,  on  the  basis  of  the  present 
administrative  record,  a  hazard 
communication  standard  is  not 
feasible."  Id.  at  1270. 

OSHA  subsequently  re-evaluated  the 
evidence  in  the  record  and  determined 
that  a  modified  final  rule  covering  all 
employers  subject  to  the  Act  (i.e.,  both 
manufacturing  and  nonmanufacturing) 
was  both  necessary  (the  Agency  had 
determined  in  1983  that  all  employees 
exposed  to  hazardous  chemicals 
without  having  adequate  information 
about  them  were  at  significant  risk  of 
experiencing  adverse  effects)  and 
feasible  (both  technologically  and 
economically).  The  Agency  therefore 
issued  the  revised  rule  on  Hazard 
Communication  which  was  published 
in  the  Federal  Register  on  AUgust  24, 
1987  (52  FR  31852). 

The  only  modifications  OSHA  made 
to  the  original  rule  in  the  1987  revision 
were  those  that  were  related  to 
expansion  of  the  scope.  Publication  of  a 
final  rule  precluded  any  actions  other 
than  those  specifically  required  by  the 
expansion,  p)articularly  since  the  Court 
determined  that  the  record  it  reviewed 
(exhibits  collected  through  November 
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1983)  was  a  sufficient  basis  for  the  Bnal 
rule.  Thus  evidence  collected 
subsequent  to  that  time  was  merely 
cited  as  additional  substantiation  for  the 
expansion. 

The  revised  final  nile  expanded  the 
scope  of  ixuhistries  covered  from  just  the 
manufacturing  sector  to  all  industries 
where  emploj-ees  are  exposed  to 
hazardous  chemicals.  As  OSilA  stated 
at  that  time,  the  Agency  has  evidence  to 
indicate  that  there  is  chemical  exposure 
in  every  type  of  industry,  lack  of 
knowledge  about  those  hazardous 
chemicals  puts  employees  at  a 
significant  risk  of  experiencing  material 
impairment  of  health,  and  thus 
employees  in  all  industries  must  have 
protection  under  the  rule.  (See  52  FR 
31858.) 

Although  the  standard  was  issued  as 
a  Bnal  rule,  OSHA  invited  interested 
parties  to  submit  information,  data  or 
evidence  regarding  the  feasibiUty  or 
practicality  of  the  provisions  as  written 
when  applied  to  the  non-raanufactiiring 
sector,  as  well  as  any  recommendations 
for  further  modification.  A  60-day 
period  was  established  for  such 
comments,  and  it  ended  on  October  23, 
1987.  A  total  of  137  comments  were 
received  (40  of  them  were  received  after 
the  deadline),  and  entered  into  Docket 
H-022D  (Ex.  5).  A  variety  of  opinions 
was  expressed  in  the  comments 
regarding  a  number  of  issuss;  however, 
most  of  the  comments  did  not  contain 
data  or  evidence  concerning  either 
feasibihty  or  practicality.  Many  of  the 
comments  were  questions  or  requests 
for  clarification  of  the  provisions. 

In  addition  to  the  cumments 
submitted  to  OSHA,  the  Office  of 
Management  and  Budget  (OMB) 
convened  a  public  meeting  under  the 
Paperwork  Reduction  Act  (44  U..S.C  35) 
to  address  the  Inl'^rn.ntion  collection 
requirements  of  ib^^  f»)^anded  rule.  The 
transcript  of  the  OMfl  pubhc  meeting 
(which  was  held  on  October  16.  1987) 
is  enteiTed  in  the  docket  as  Ex.  5-76,  and 
other  rele\'ant  documents  {e.g.,  copies  of 
statements,  etc.)  are  entered  in  Exhibit 
6.  (In  addition,  the  transcript  of  an  April 
2, 1987,  public  meeting  on  the 
information  collection  requirements  for 
the  n^anufactunng  sector  is  Ex.  4-3.) 
The  majority  of  the  participants  in 
OMB's  October  16  meeting  submitvd 
writte.n  commerfs  to  OSHA  as  well,  so 
there  is  considerable  duplication  in 
Exhibit  5  of  opinions  that  had  already 
been  expressed  by  the  same  parties  in 
other  parts  of  the  rulemaking  record. 

In  a  letter  sent  to  the  Department  of 
Labor  on  October  28,  1987.  and 
subsequently  published  by  OSHA  in  the 
Federal  Register  on  December  4, 1987 
(52  FR  46075)  (Ex  4-67).  OMB.  under 


the  authority  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  ef  seq), 
disapproved  certain  information 
collection  requirements  in  the  expanded 
scope  rule,  as  of  the  rule's  effective  date 
(May  23, 1988).  These  were  based  upon 
the  record  of  the  October  16  public 
meeting  and  the  pre\'ious  meeting  on 
April  2, 1987  regarding  the  information 
collection  requirements  for  the 
manufacturing  sector,  as  well  as  OSHA's 
preamble  to  its  August  24  rule  and  its 
justification  submitted  formally  under 
the  Paperwork  Reduction  Act.  The 
October  28  letter  stated  that  OMB 
disapproved:  (1)  The  requirement  that 
material  safety  data  sheets  be  provided 
on  multi-employer  worksites;  (2) 
coverage  of  any  consumer  product  that 
falls  within  the  "consumer  products" 
exemption  included  in  Section  311(e)(3) 
of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986;  and  (3) 
coverage  of  any  drugs  regulated  by  the 
Food  and  Drug  Administration  in  the 
non-manufacturing  sector.  In  addition, 
OMB  detwmined  that  OSHA  should 
TBopen  the  rulemaking  on  the  HCS  to 
consider  alternatives  to  the  definition  of 
"article"  which  was  included  in  both 
the  original  and  revised  final  rules. 
Lastly,  OMB  conditioned  paperwork 
approval  upon  OSHA's  consulting  with 
the  U.S.  Small  Business  Administration 
and  the  Department  of  Commerce  in 
order  to  develop  a  plan  for  a  Federal 
administrative  effort  that  will  provide 
assistance  to  the  regulated  industries  to 
alleviate  paperwork  b\irdens  and  costs. 
For  a  complete  description  of  OMB's 
rationale  for  these  detenrdnations,  see 
the  Federal  Register  notice  of  December 
4. 1987  (52  FR  46075). 

On  April  13, 1988,  OMB  extended  its 
approval  of  all  information  collection 
requirements  in  the  HCS  through  April 
1991 .  except  that  OMB  continued  to 
disapprove  the  three  provisions 
previously  disapproved.  53  FR  15033. 
OMB's  approval  of  the  existing 
definition  of  "article"  was  limited  to  the 
clarification  included  in  a  January  14, 
1 968,  letter  from  Assistant  Secretary  for 
Occupational  Safety  and  Health  John 
Pendergrass  to  OMB,  which  stated  that 
"absent  e\idence  that  releases  of  such 
very  small  quantities  could  present  a 
health  hazard  to  employees,  the  article 
excejjtion  to  the  rule's  requirements 
would  apply."  In  response  to 
commenters  who  requested  that  OMB 
not  extend  approval  to  any  requirements 
in  the  non-manufacturing  sector,  CW,^B 
also  stated: 

The  concerns  of  these  cocunenters  are  largely 
based  on  the  possibility  that  the  standard  and 
OMB's  decision  under  the  FRA  will  change 
dramaticalty  as  a  resuh  of  the  rulemaking. 
Although  change  is  always  possible,  any 


such  change  would  be  fuUy  oonsidemd 
during  the  rulemaking  process.  Of  coarse,  in 
ord«r  for  OMB  to  grant  PRA  approvals,  any 
changes  must  offer  su/Scient  practical  utility 
to  justify  any  incremental  paperwork  tHirden 
they  impose,  including  the  burden  of  revising 
alre8dy-deveIop)ed  written  programs. 
Moreover,  as  staled  above,  we  are  continuing 
to  disapprove  the  previously-disapproved 
provisions;  the  rulemaking  should  of  course 
confbrrri  the  rule  to  these  disapprovals. 

On  August  8,  1988,  OSHA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  to  modify  its  Hazard 
Communication  Standard  (HCS)  (S3  FR 
29822). 

hi  the  NPRM,  OSHA  reopened  the 
rule  on  all  of  the  issues  raised  by  OMB 
in  its  letter  in  order  to  have  an 
opportunity  to  fully  discuss  the 
complete  ciurent  record  on  each  Item, 
as  well  as  to  collect  additior^  data  bom 
thepublic. 

The  initial  deadline  ior  receipt  of 
comments  on  the  NPRM  was  October  7, 
1988.  This  date  was  later  extendi^  to 
October  28, 1988.  OSHA  received  167 
comments. 

An  informal  pubhc  hearing  was 
convened  in  Washington.  DC  on 
December  6.  1 988,  arui  was  adjourned 
on  December  14, 1988.  Over  1300  pages 
of  oral  testimony  were  received.  Sixty 
days  were  provided  for  post-hearing 
submissions  of  new  Informatioa  by 
hearing  f>articipants  (ending  February 
13, 1989),  and  an  additional  thirty  days 
were  allowed  for  submission  of 
summary  brie^  A  total  of  thirty-four 
post-hearing  exhibits  have  been  entered 
into  the  record. 

Administrative  Law  f\»dge  George 
Fath  certified  and  cioeed  the  hearing 
record  on  November  9,  1990. 

OSHA  pubbshed  two  requests  for 
comments  and  information  subsequent 
to  the  1988  NPRM.  On  January  22,  1990 
(55  FR  216b).  the  Agency  solicited 

Eublic  input  related  to  international 
armonizalion  of  chemical  safety  and 
health  information,  and  a  proposed 
convention  and  recommendation  of  the 
International  Labor  Organization  (ILO). 
OSHA  received  52  comments  in 
response  to  this  notice  which  were  used 
by  L'nited  States'  representatives  to 
prepare  for  participation  in  the  ILO 
meetings  on  these  documents. 

On  May  17.  1990  (55  FR  20530), 
OSH.A  published  a  request  for 
comments  on  improving  the 
effectiveness  of  information  generated 
in  atxordance  with  the  HCS,  and 
subsequently  disseminated  on  labels 
a.id  MSDSs.  Neariy  600  comm*»nts  were 
received  during  the  90  day  cormnert 
period.  Many  commenters  supported 
standardization  of  the  format  or  order  of 
information  on  the  MSDSs,  and  of  the 
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presentation  of  infonnation  on  labels. 
The  Agency  has  decided  that 
administrative  or  regulatory  changes  to 
be  made  in  response  to  these  comments 
will  be  done  separately  from  this  final 
rule. 

D.  Court  Challenges  to  the  Revised  Final 
Rule 

The  revised  final  rule  was  challenged 
in  the  U.S.  Court  of  Appeals  by  the 
Associated  Builders  and  Contractors, 
National  Grain  and  Feed  Association, 
Associated  General  Contractors  of 
Virginia,  Associated  General  Contractors 
of  America,  and  United  Technologies 
Corporation.  A  number  of  interested 
parties  intervened  in  the  cases  as  well. 
The  challenges  generally  involved  the 
appropriateness  of  OSHA's  publishing  a 
final  rule  in  response  to  the  Third 
Circuit's  order. 

Although  these  cases  were  originally 
consohdated  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  they  were  transferred  to  the  U.S. 
Court  of  Appeals  for  the  Third  Circuit 
on  May  20, 1988.  The  cases  were 
transferred  to  the  Third  Circuit  because 
the  "revised  (HCS)  was  promulgated  in 
response  to  orders  by  the  Third  Circuit 
*   *   *  and  petitioners  have  raised  issues 
similar  to  those  already  considered  by 
that  court." 

On  June  24,  1988.  the  Third  Circuit 
granted  a  stay  of  the  standard  as  it 
applied  to  the  construction  industry  (29 
CFR  1926.59)  pending  the  outcome  of 
the  litigation  diallenging  the  rule. 
OSHA  published  a  notice  in  the  Federal 
Register  on  July  22.  1988  (53  FR  27679) 
to  provide  the  public  further 
information  regarding  the  applicability 
of  the  stay  to  construction  employers 
and  enforcement  of  the  rule  in  the  other 
industries 

After  considering  the  merits  of  the 
challenges  to  the  standard  which  were 
filed  by  employer  representatives,  the 
U.S.  Court  of  Appeals  for  the  Third 
Circuit  issued  a  decision  on  November 
25,  1988  that  denied  the  petitions  for 
review.  The  Court  stated:  "None  of  the 
substantive  or  procedural  challenges  to 
the  apphcation  of  the  hazard 
communication  standard  to  the 
construction  or  grain  processing  and 
storage  industries  have  merit.  The 
petitions  for  review  of  ABC  (Associated 
Builders  and  Contractors,  Inc.).  AGC 
(The  Associated  General  Contractors), 
NGFA  (The  National  Grain  and  Feed 
Association,  Inc.)  and  UTC  (United 
Technologies  Corporation)  will 
therefore  be  denied.  The  stay  of  those 
standards  granted  by  a  panel  of  this 
court  on  June  24. 1988,  shall  be 
vacated."  Associated  Builders  and 
Contractors.  Inc.  v.  Brock.  862  F.2d  63, 


69  (3d  Qr.  1988)  (Ex.  15).  Further 
requests  from  the  AGC  and  the  ABC  for 
a  continuation  of  the  stay  were  denied 
by  the  Third  Circuit  and  by  the  United 
States  Supreme  Court  (Nos.  88-1070; 
88-1075).  The  Supreme  Court  also 
declined  to  review  the  Third  Circuit's 
decision  (November  29,  1988).  The 
Third  Circuit's  ruling  became  fully 
effective  on  January  30,  1989.  The 
standard,  therefore,  is  effective  in  all 
industries.  54  FR  6886. 

E.  Litigation  Involving  Provisions 
Disapproved  With  Regard  to 
Infonnation  Collection  Requirements 

As  described  above,  on  October  28, 
1987,  the  Office  of  Management  and 
Budget  (OMB),  citing  authority  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  disapproved  certain 
information  collection  requirements  in 
the  expanded  scope  rule,  as  of  the  rule's 
effective  date.  On  December  4. 1987  (52 
FR  46075).  OSHA  published  OMB's 
letter  describing  its  determination  in  a 
notice  in  the  Federal  Register.  (See  also 
53  FR  15033  (Apr.  27.  1988)  (OMB  letter 
to  Department  of  Labor  dated  April  13. 
1988)). 

The  provisions  that  OMB  disapproved 
were:  (1)  The  requirement  that  material 
safety  data  sheets  be  provided  on  multi- 
employer worksites;  (2)  coverage  of  any 
consumer  product  that  falls  within  the 
"consumer  products"  exemption 
included  in  section  311(e)(3)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986;  and  (3) 
coverage  of  any  drugs  regulated  by  the 
Food  and  Drug  Administration  in  the 
non-manufacturing  sector.  In 
accordance  with  OMB's  decision.  OSHA 
did  not  enforce  these  three  disapproved 
requirements. 

OMBs  disapproval  of  the  HCS 
provisions  was  challenged  in  the  U.S. 
Court  of  Appeals  for  the  Third  Circuit. 
On  August  19.  1988.  the  Court  of 
Appeals  invalidated  OMB's  actions  as 
being  outside  OMB's  authority  under 
the  Paperwork  Reduction  Act.  United 
Steelworkers  of  America  v.  Pendergrass, 
855  F.2d  108  (3d  Cir.  1988)(Ex.  4-190). 
The  Court  held  that  the  three 
disapproved  HCS  provisions  did  not 
require  "collection  of  information" 
under  the  Paperwork  Reduction  Act  and 
embodied  substantive  policy 
decisionmaking  entrusted  to  OSHA.  Id. 
at  112.  The  Court  ordered  that:  "The 
Secretary-  (of  I^bor]  shall  publish  in  the 
Federal  Register  a  notice  that  those 
parts  of  the  August  24, 1987  hazard 
communication  standard  which  were 
disapproved  by  OMB  are  now 
effective."  Id.  at  114. 

On  September  2. 1988,  the  U.S. 
Department  of  Justice  filed  a  petition 


with  the  Third  Circuit  requesting  a 
reheeu'ing  and  suggesting  a  rehearing  en 
banc,  which  automatically  stayed  the 
effect  of  the  Court's  order.  The  Court 
denied  the  petition  for  rehearing 
(November  29.  1988),  as  well  as  requests 
for  stay  of  the  decision.  In  addition,  a 
further  motion  by  industry 
representatives  for  a  stay  of  the  decision 
was  denied  by  U.S.  Supreme  Court 
Justice  Brennan  (January  24, 1989).  and 
by  the  full  Court  upon  reconsideration 
(February  21. 1989). 

The  Third  Circuit's  decision  became 
effective  January  30, 1989.  As  ordered 
by  the  Third  Circuit,  OSHA  published  a 
notice  in  the  Federal  Register  on 
February  15,  1989  (54  FR  6886)  to 
inform  affected  employers  and 
employees  that  all  provisions  of  the 
HCS  were  in  effect  in  all  industries.  As 
a  matter  of  enforcement  policy,  OSHA 
did  not  check  for  compliance  with  the 
three  provisions  in  programmed 
inspections  until  March  17,  1989. 

"To  implement  the  court  order, 
technical  amendments  were  made  to  the 
HCS  to  delete  from  notes  following  the 
headings  of  the  standard,  and  from  the 
parentheticals  following  the  text  of  the 
standard,  statements  tiiat  any  provisions 
of  the  HCS  are  disapproved  by  OMB. 
The  OMB-assigned  control  number  for 
the  approved  collection  of  information 
requirements  of  the  HCS  remain 
following  the  text  of  the  standard.  The 
Paperwork  Reduction  Act  requires 
display  of  OMB  control  numbers  with 
all  information  collection  provisions. 

Following  the  decision  in  United 
Steelworkers.  the  Solicitor  General 
requested  the  Supreme  Court  on  behalf 
of  the  United  States  government  to 
review  the  case,  and  the  Court  granted 
its  request.  In  Dole  v.  United 
Steelworkers  of  America,  the  Supreme 
Court  affirmed  the  judgment  of  the 
Third  Circuit.  110  S.Ct.  929  (1990).  The 
Court  held  that  the  term  "collection  of 
information"  in  the  Paperwork 
Reduction  .^ct  refers  solely  to  the 
collection  of  information  by  or  for  the 
use  of  a  federal  agency,  and  does  not 
cover  rules  mandating  disclosure  of 
information  to  a  third  party.  Id.  at  937. 
Thus,  the  OMB-disapproved  provisions 
reinstated  by  the  Third  Circuit  continue 
to  be  in  effect. 

The  primary  purpose  for  the  1988 
HCS  NPRM  was  to  address  the  issues 
related  to  the  OMB  disapproval.  As  the 
Third  Circuit  has  invalidated  OMB's 
disapproval,  and  that  decision  was 
upheld  by  the  Supreme  Court,  those 
provisions  are  no  longer  considered  to 
be  infonnation  collection  requirements 
subject  to  OMB  review  and  approval. 
The  modifications  in  this  final  rule  are 
based  upon  OSHA's  determination  that 
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clarifications  would  enhance 
compliance  and  thus  protection  of 
workers.  The  only  infuncaLion 
collection  burdens  for  tha  rule  involve 
access  by  OSHA  duriug  Lnspectior,^  to 
records  maintained  by  the  employer. 
These  were  approved  by  OMB  on  June 
24. 1991  until  April  1994  (control 
number  1216-0072).  As  this  Enal  rule 
does  not  affect  the  access  burden.  OSIIA 
is  not  submitting  this  rule  for  further 
consideration  under  the  authority  of  the 
Paperwork  Reduction  .Act. 

F.  Advisory  Committee  on  Construction 
Safety  and  Heahh  (ACCSH) 

As  discussed  in  the  preamble  to  the 
August  1987  final  rule  (52  FR  31858- 
59).  the  ACCSH  reviewed  a  draft  notice 
of  proposed  rulemaking  to  expand  the 
scope  of  the  HCS  to  constraction  on 
June  23, 1987.  The  ACCSH  went 
through  the  NPRM  line-by-line,  making 
recommendations  to  adapt  It  to  the 
constniction  industry,  i.e.,  the 
document  with  the  recommended 
changes  constituted  an  ACCSH 
recommended  standard  for  hazard 
communication  (Ex.  4-186).  A  mamber 
of  the  recommendaticns  were  adopted 
(e.g.,  the  definition  of  workplace  was 
modified  to  include  job  sites  or  projects; 
the  written  hazard  communication 
program  requirements  were  ameniled  to 
state  more  clearly  that  the  prr^rams  are 
to  be  maintained  at  the  site). 

As  the  1968  NPRM  addressed  issues 
that  affect  construction.  OSHA 
transmitted  a  draft  of  it  to  the  ACCSH 
for  review  and  conrunent.  In  a  meeting 
on  March  30, 1388,  the  ACCSH  did  not 
pro'/ide  specific  recorrrser.iations  on 
the  NPRM.  The  ACCSH  reiterated  its 
desire  to  have  a  separate  standard  for 
construction,  and  appointed  a 
subcommittee  to  make  further 
recommendations  to  the  As'^istant 
Secretary.  However,  the  ACCSH  also 
r«^<-5 ■P.-meJ  that  the  standard  as  written 
should  be  implemented  oa  May  23, 
1988  as  originally  scheduled. 

1  he  ACCSH-appointed  subcommittee 
reviewed  the  standard  egain  and 
prepared  new  recommendations.  The 
full  committee  voted  to  submit  the 
subcommittee's  recommendations  to 
OSHA  at  their  meeting  on  November  30, 
1988.  Their  recommendations  are  in  the 
record  as  Exs.  14-1, 14-2,  and  14-3. 

The  focus  of  their  recommendations 
was  to  reorganize  the  requirements  of 
the  rule  by  removing  any  provisions  that 
apply  primarily  to  chemical 
manufacturers  and  importers.  Their 
proposed  draft  rule  either  deleted  the 
requirCTients  or  moved  them  to  an 
appendix.  OSPIA  does  not  agree  that 
these  requirements  should  be  removed 
from  the  rule.  It  is  important  for 


construction  employers  to  be  aware  of 
what  information  they  are  entitled  to, 
and  the  distribution  mechanisms. 
Reorganization  as  suggested  by  the 
ACCSH  detracts  from  the  logical 
presentation  of  the  requirements,  and 
makes  the  rule  more  difficult  to 
understand.  OSrLA  bebeves  that  the 
addition  of  non-mandatory  Appendix  E 
provides  sufficient  guidance  for 
constniction  employers,  as  well  as  all 
other  employers  using  chemicals,  to 
guide  them  to  the  applicable  provisions 
of  the  rule. 

In  addition,  the  ACCSH  subcommittee 
suggested  tiiat  a  definition  be  added  for 
a  "comjjetent  person,"  and  that  such 
individuals  be  given  certain  duties 
under  the  rule.  OSHA  does  not  believe 
that  this  is  a  provision  that  would  add 
to  the  protections  of  the  rule.  The  HCS 
is  intended  to  train  all  workers  about 
the  hazards  of  chemicads  ar.  J 
appropriate  protective  measures.  It  is 
not  clear  what  additional  training  a 
worker  would  have  to  have  to  be 
designated  a  "competent  person."  The 
intent  of  the  rule  is  to  ensure  that  aU 
workers  are  trained  to  be  "coa?petent." 
In  addition,  it  was  suggested  that  the 
■'competent  person"  would  have  the 
authority  to  stop  the  job  or  conect  the 
hazards.  This  t)-pe  of  action  is  beyond 
the  information  transmittal 
rsquL-^menls  of  the  HCS. 

II.  Pertinent  Legal  Authority 

The  primary  pur]K>se  of  the 
Occupational  Safety  and  Health  Ad  (the 
Act)  (29  U.S.C.  e-Sl  et  soq.)  is  to  assure, 
so  far  as  possible,  safe  and  heaithful 
working  conditions  for  every  American 
worker  over  the  period  of  his  or  her 
woiking  lifetime.  One  means  prescribed 
by  the  Congress  to  achieve  this  goal  is 
the  mandate  given  to,  and  the  authority 
vested  in,  the  Secretary  of  Labor  to  set 
mandatory  safety  and  health  standards. 

Authority  for  issuance  of  this 
standard  is  found  primarily  in  sections 
6(b),  8(c)il).  and  8(g)(2)  of  the  Act.  29 
U.S.C.  6550}),  657(cMl),  657(g)(2). 
Section  6(b),  and  in  particular  Section 
6(b)(5),  governs  the  issuance  of 
occupational  safety  and  health 
standards  dealing  with  toxic  materials 
or  harmful  physical  agents.  Section 
8(c)(1)  of  the  Act  empowers  the 
Secretary  to  require  employers  to  make, 
keep,  and  preserve  records  regarding 
activities  related  to  the  Act  and  to  make 
such  records  avail^le  to  the  Secretary. 
Section  8(g)(2)  of  the  Act  empowers  the 
Secretary  to  "prescribe  such  rules  and 
regulations  as  [shej  may  deem  necessary 
to  carry  out  (herj  responsibilities  under 
this  Act  •   •  •." 


Section  3(8)  of  the  Act,  29  U.S.C 
652(8),  defines  an  occupational  safety 
and  health  standard  as  follows: 

(A]  stacdard  v^hich  nnquires  conditioos.  or 
the  adoption  or  use  of  ol^  or  more  practice*. 
means,  methods,  opftrations,  or  processes, 
reasonably  necessary  nr  appropriate  to 
provide  a  safe  or  healthful  eiriplcyment  and 
places  of  employment. 

In  addition.  Congress  specifically  stated 
in  section  6Cb)(5)  that: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materiais.  or  tunnful 
physic&I  agents  under  this  subeection,  shall 
set  the  staadard  which  tsosl  adequately 
assii."es,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employ*^ 
will  suffer  material  impairment  of  health  or 
funrtional  capecity  even  if  such  employee 
has  regular  exposure  to  Lhe  hazard  dealt  with 
by  such  standard  for  the  p>eriod  of  his 
working  iiia.  Development  of  standards 
under  this  subsection  shall  be  based  upon 
rcrearrji,  desnoDstietions,  experiments,  and 
such  other  information  as  may  \m 
appropriate.  In  addition  to  the  attainment  of 
tha  highest  degree  of  health  and  safety 
prr-tection  for  the  employee,  other 
considerations  shall  be  the  latest  available 
srienliHc  data  in  the  field,  the  feasibility  of 
standards,  and  oxperienoe  gainfKl  under  this 
and  other  health  and  safety  laws.  Whenever 
practicable,  the  standard  promulgated  shall 
be  expressed  is  terms  of  objective  criteria 
and  of  the  performaare  desired. 

The  Supreme  Court  has  said  that 
section  3(8)  applies  to  all  permanent 
standards  promulgated  under  the  Act 
and  requires  the  Secretary,  before 
issuing  any  standard,  to  determine  ihst 
i!  is  reasonably  necessary  and 
appropriate  to  remedy  a  significant  risk 
of  material  health  impairment. 
Induitria]  Union  Dep't  v.  American 
Petmhum  Institute,  448  U.S.  607  (ISSO). 
The  "significant  risk"  determination 
constitutes  a  findi-Pg  that,  absent  the 
change  in  practices  mandated  by  the 
standard,  the  workplaces  in  question 
would  be  "unsafe"  in  the  sense  tliat 
workers  u'ouid  be  threatened  wilh  a 
significant  risk  of  harm.  Id.  at  642.  This 
finding,  however,  does  not  require 
mathematical  precision  or  anything 
approaching  scientific  certainty  if  the 
"best  available  e^'idsnce"  does  not 
warrant  that  degree  of  proof.  Id.  at  655- 
656;  29  U.S.C  655  (b)(5).  Rather,  the 
Agency  may  base  its  findings  largely  on 
policy  considerations  and  has 
considerable  leeway  with  the  kinds  of 
assumptions  it  applies  in  interpretij>g 
the  data  supporting  it  448  U..S.  at  656. 

Moreover,  under  the  authority  of 
Section  6(b)(7),  29  U.S.C  655(bM7).  any 
standard  issued  by  the  Secretary  shall 
contain  requirements  that  are  essentially 
"information-gathering  '  in  function, 
including: 


6132       Federal  Register  /  Vol.  59,  No.  27  /  Wednesday,  February  9,  1994  /  Rules  and  Regulations 


*   *  *  prescribling]  the  use  of  labels  or  other 
appropriate  forms  of  warning  as  are 
necessary  to  insure  that  employees  are 
apprised  of  all  hazards  to  which  they  are 
exposed,  relevant  symptoms  and  appropriate 
emergency  treatment,  and  proper  conditions 
and  precautions  of  safe  use  or  exposure. 

These  requirements  may  be  imposed  at 
levels  of  risk  below  what  would  be 
necessary  for  the  setting  of  exposure 
limits  because  they  serve  the  purpose  of 
"keeplingl  a  constant  check  on  the 
validity  of  the  assumptions  made  in 
developing  the  permissible  exposure 
limit,  giving  it  a  sound  evidentiary  base 
for  decreasing  the  limit  if  it  was  initially 
set  too  high."  Id.  at  658  (footnote 
omitted).  They  also  provide  basic 
protections  for  workers  in  the  absence  of 
specific  permissible  exposure  Umits. 
particularly  by  providing  employers 
♦with  guidance  for  designing  protective 
programs. 

After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  a 
proposed  standard,  it  must  set  a 
standard  "which  most  adequately 
assures,  to  the  extent  feasible  on  the 
basis  of  the  best  available  evidence,  that 
no  employee  will  suffer  material 
impairment  of  health  •   •   *."29U.S.C. 
655(b)(5).  The  Supreme  Court  has 
interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  possible  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  to  the  constraints  of 
technological  and  economic  feasibility. 
American  Textile  Manufacturers 
Institute,  Inc.  v.  Donovan  [ATMI],  452 
U.S.  490  (1981).  The  "feasibility" 
constraint  has  also  been  described 
simply  as  limiting  standards  to 
requiring  only  what  is  "capable  of  being 
done"  or  "achievable."  Id.  at  508-509. 
The  Court  held  that  "cost-benefit 
analysis  is  not  required  by  the  statute 
because  feasibility  analysis  is."  Id.  at 
509.  The  Court  stated  that  the  Agency 
could  use  cost-effectiveness  analysis 
and  choose  the  less  costly  of  two 
equally  effective  standards.  Id.  at  531 
n.32. 

A.  Finding  of  Significant  Risk 

In  United  Steelworkers  of  America  v. 
Auchter.  763  F.2d  728.  735  (3d  Cir. 
1985),  the  U.S.  Court  of  Appeals  for  the 
Third  Qrcuit  concluded,  as  a  threshold 
matter,  that  the  hazard  communication 
rule  is  a  section  6  standard  under  the 
Act  which  is  aimed  at  correcting  a 
particular  "significant  risk"  in  the 
workplace.  The  HCS  is  not  "merely  an 
enforcement  or  detection  procedure 
designed  to  further  the  goals  of  the  Act 
generally."  Id.  (quoting  test  for 
distinguishing  standards  from 


regulations  first  explained  in  Louisiana 
Chemical  Ass'n  v.  Bingham,  657  F.2d 
777.  782  (5th  Cir.  1981)).  See  also 
Associated  Builders  &■  Contractors  v. 
Brock.  862  F.2d  at  67. 

The  practices  mandated  by  the 
standard — hazard  evaluations,  written 
hazard  communication  programs,  labels 
and  other  forms  of  warning,  material 
safety  data  sheets,  and  information  and 
training — are,  at  bottom,  directed  not 
merely  at  the  identification  of 
workplace  chemicals,  but  more 
significantly  at  the  correction  of  their 
hazards  as  well.  This  correction  will 
occur  largely  as  a  result  of  employee 
compliance  with  instructions  on  how  to 
protect  themselves  when  exposed  to 
hazardous  chemicals  that  are  an  integral 
part  of  any  hazard  communication 
program,  as  well  as  by  other  hazard- 
reducing  strategies  adopted  by 
employers  when  they  become  more 
aware  of  the  hazards  in  their  workplaces 
[e.g.,  chemical  substitution).  And 
because  the  record  clearly  indicates  that 
inadequate  communication  about 
serious  chemical  hazards  endangers 
workers,  and  that  the  practices  required 
by  this  standard  are  necessary  and 
appropriate  to  the  elimination  or 
mitigation  of  these  hazards,  the 
Secretary  is  able  to  make  the  threshold 
"significant  risk"  determination  that  is 
an  essential  attribute  of  all  permanent 
standards.  The  Third  Circuit  Court  of 
Apf>eals  agreed  that  "inadequate 
communication  is  itself  a  hazard,  which 
the  standard  can  eliminate  or  mitigate." 
United  Steelworkers  v.  Auchter.  763 
F.2d  at  735. 

A  number  of  commenters  have 
questioned  OSHA's  general  finding  of 
significant  risk.  These  commenters 
argue  that  OSHA  needed  to  find 
significant  risk:  (1)  For  each  industry 
covered  (e.g.,  Ex.  84  (construction));  (2) 
for  each  chemical  covered  (e.g.,  Ex.  11- 
129  (grain  dust));  and  (3)  for  each 
exposure  situation  (e.g.,  Ex.  85 
(mixttues,  articles)).  Although  these 
comments  are  addressed  in  more  detail 
in  Fart  III  of  this  preamble  where  the 
rule  is  summarized,  briefly,  it  is  clear 
from  the  relevant  court  decisions  that 
these  specific  findings  are  not  required 
for  a  standard  such  as  this,  where  the 
risk  of  inadequate  knowledge  is  the 
same  in  every  application  of  the 
standard. 

In  Associated  Builders  &■  Contractors 
V.  Brock.  862  F.2d  63  (1988),  the  Third 
Circuit  responded  to  the  first  two 
complaints  against  OSHA's  significant 
risk  finding.  The  Court  noted  that  the 
general  significant  risk  finding  for  the 
original  1983  rule  was  appropriate  for 
the  entire  manufacturing  sector,  even 
though  OSHA  did  not  make  individual 


findings  for  each  of  the  twenty  major 
Standard  Industrial  Classification  (SIC) 
Code  manufacturing  subdivisions.  Id.  at 
67.  The  Court  concluded  that  "[tjhere  is 
no  more  obvious  need  for  industry 
specific  significant  risk  determinations 
for  the  (non-manufacturing)  industries 
than  for  subdivisions  of  the 
manufacturing  sector."  Id.  at  67-68.  The 
Court  held  that  for  this  "performance- 
oriented  information  disclosure 
standard  covering  thousands  of 
chemical  substances  used  in  numerous 
industries  *   *   •  the  significant  risk 
requirement  must  of  necessity  be 
satisfied  by  a  general  finding  concerning 
all  potentially  covered  industries.  A 
requirement  that  the  Secretary  assess 
risk  to  workers  and  the  need  for 
disclosure  with  respect  to  each 
substance  in  each  industry  would 
effectively  cripple  OSHA's  performance 
of  the  duty  imposed  on  it  by  29  U.S.C. 
655(b)(5);  a  duty  to  protect  all 
employees,  to  the  maximum  extent 
feasible."  Id.  at  68.  OSHA  was  not 
required  to  assess  individually  the 
significant  risk  that  would  be  alleviated 
by  the  HCS's  application  to  each  of  the 
seventy  major  business  classifications, 
much  less  for  each  of  the  hazardous 
substances  used  in  those  industries. 

As  for  arguments  that  OSHA  should 
only  apply  the  HCS  where  chemical 
exposures  pose  known  significant  risks 
[e.g.,  Ex.  85).  the  Agency  concludes  that 
neither  the  record  evidence  nor  policy 
considerations  support  such  an 
approach.  The  record  shows  that 
although  chemical  manufacturers  or 
importers  may  know,  in  principle,  the 
use  to  which  their  product  will  be  put. 
they  generally  do  not  know  enough 
about  downstream  operations  to  make 
reliable  predictions  about  downstream 
exposure  levels.  Therefore,  information 
must  be  provided  for  all  hazardous 
chemicals  to  which  employees  may  be 
exposed,  regardless  of  any  judgments  by 
the  chemical  manufacturer  or  importer 
about  possible  levels  of  risk.  48  FR 
53295,  53296.  53307.  Furthermore,  to 
allow  chemical  manufacturers  or 
importers  to  edit  hazard  information 
based  on  their  predictions  of  the  extent 
of  downstream  exposures  is  to  deprive 
downstream  employers  and  employees 
an  opportunity  to  make  an  effective 
assessment  of  potential  hazards  based 
on  complete  information  on  the 
individual  chemical  and  in  light  of  any 
possible  additive  or  synergistic  effects 
that  may  be  posed  by  the  presence  of 
other  hazardous  chemicals  in  the 
workplace.  Id.  at  53295,  53323.  OSHA 
finds  that  workers  would  be  threatened 
with  a  significant  risk  of  harm  if 
chemical  manufacturers  or  importers  are 
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allowed  to  delete  hazard  information 
based  on  a  presumption  of  downstream 
risks,  thus  depriving  downstream 
employees  and  employers  from  having 
complete  information  on  which  to  base 
their  decisions  regarding  control 
measures.  See,  General  Carbon  Co.  v. 
OSHRC.  860  F.2d  479  (DC  Cir.  1988). 

In  addition,  in  light  of  §  6(b)(7)  of  the 
Act  requiring  OSHA  to  "insure  that 
employees  are  apprised  of  all  hazards  to 
which  they  are  exposed,"  the  Agency 
concludes  that  employees  must  be 
informed  about  all  potential  hazards 
before  the  worker  is  exposed  to  them 
and  not  only  when  there  is 
overexposure.  Linking  HCS 
applicability  to  downstream  exposures 
posing  a  significant  risk  is  contrary  to 
the  standard's  very  purpose:  to  change 
downstream  employer  and  employee 
behavior  before  adverse  health  effects 
occur.  48  PR  53296.  OSHA  has 
concluded  that  imposing  informational 
requirements  is  necessary  and 
appropriate  to  protect  workers  even 
when  OSHA  has  not  determined  that 
the  level  of  risk  at  a  particular  worksite 
warrants  a  substance-specific  standard 
that  would  employ  more  elaborate  types 
of  controls.  Cf.  Associated  Builders  &■ 
Contractors,  862  F.2d  at  67-68;  United 
Steelworkers,  819  F.2d  at  1269-70. 

B.  Finding  of  Feasibility 

OSHA  originally  chose  to  direct  the 
HCS  to  employers  in  manufacturing, 
based  on  what  were  believed  at  that 
time  to  be  relevant  policy 
considerations.  The  Third  Circuit  held 
that  "[olnce  a  standard  has  been 
promulgated,  however,  the  Secretary 
may  exclude  a  particular  industry  only 
if  he  informs  the  reviewing  court,  not 
merely  that  the  sector  selected  for 
coverage  presents  greater  hazards,  but 
also  why  it  is  not  feasible  for  the  same 
standard  to  be  applied  in  other  sectors 
where  workers  are  exposed  to  similar 
hazards."  United  Steelworkers,  763  F.2d 
at  738.  Therefore,  because  inadequate 
communication  of  chemical  hazards  is 
itself  a  significant  risk,  id.  at  735.  OSHA 
was  required  by  the  Court  order  to  apply 
the  HCS  to  all  workplaces  where 
employees  are  exposed  to  chemical 
hazards,  to  the  extent  feasible. 

The  feasibility  question  raised  by  the 
HCS  is  not  difficult  to  resolve.  This 
standard  does  not  relate  to  activities  on 
the  fixjntiers  of  scientific  knowledge;  the 
requirements  are  not  the  sorts  of 
obligations  that  approach  the  limits  of 
feasibility.  Associated  Builders  &■ 
Contractors.  862  F.2d  at  68.  The  record 
on  which  the  original  and  expanded 
HCS's  were  based  did  not  contain 
credible  evidence  that  the  HCS  would 
be  technologically  or  economically 


infeasible  for  any  industrial  sector,  id., 
and  there  was  substantial  evidence  of 
feasibility,  52  FR  31855-58. 

Fart  ni  of  this  preamble  addresses  in 
more  detail  the  comments  which  argue 
that  individual  requirements  of  the  rule 
are  infeasible  (e.g.,  Exs.  29  (distribution 
of  MSDSs  by  wholesalers);  32  (provision 
of  MSDSs  at  construction  sites)).  As  a 
general  matter,  however,  OSHA 
concludes  that  there  is  substantial 
evidence  in  the  record  that  the 
performance-oriented,  informational 
provisions  of  the  HCS  are  capable  of 
being  done,  and  will  not  threaten  any 
industry's  "long-term  profitability," 
ATXa,  452  U.S.  at  531  n.55. 

Certainly,  the  technical  expertise 
needed  to  develop  the  chemical  hazard 
information  is  feasible  for  producers  of 
the  hazardous  chemicals.  See,  e.g.,  48 
FR  53296-99.  Likewise,  there  are  no 
technological  barriers  preventing 
implementation  of  the  other  HCS 
requirements,  in  that  they  are 
conventional  and  common  business 
practices  that  are  administrative  in 
nature.  52  FR  31855. 

Moreover,  OSHA  concludes  that  the 
HCS  administrative  requirements  can  be 
economically  incorporated  into  present 
practices.  OSHA  believes  all  businesses 
that  produce,  distribute,  and  use 
chemicals  can  ensure  that  their 
containers  are  maintained  with  proper 
hazard  warnings  just  as  these  businesses 
would  maintain  labels  or  markings  on 
containers  to  ensure  that  downstream 
purchasers  and  workers  handling  or 
using  the  chemicals  comprehend  the 
containers'  contents  and  intended  uses. 
Hazard  information  can  be  sent  from 
supplier  to  user  just  as  suppliers  are 
able  to  send  the  chemical  product  itself 
to  the  user.  All  employers  are  able  to 
acquire  and  maintain  up-to-date  MSDSs 
for  hazardous  chemicals  just  as  they  are 
able  to  acquire  and  maintain  up-to-date 
cost  information  and  performance 
specifications  on  those  very  same 
products.  OSHA  also  concludes  it  is 
feasible  for  employers  to  inform  and 
train  workers  regarding  chemical 
hazards  present  in  the  workplace  just  as 
employers  are  capable  of  instructing  and 
training  their  workers  to  perform  their 
jobs  in  an  efficient  and  speedy  manner. 
52  FR  31856-57.  OSHA  concludes  that 
the  record  contains  substantial  evidence 
of  the  economic  feasibility  of  the  HCS, 
including  such  evidence  as:  (1)  The 
numerous  examples  of  compliance  in  all 
industries  (see,  e.g.,  id.,  Ex.  4-169  (71% 
of  the  42.779  manufacturing  facilities 
inspected  by  OSHA  from  the  initial 
compliance  date  to  Feb.  1988  in  full 
compliance;  of  those  cited  for  violating 
the  HCS.  majority  had  a  hazard 
communication  program  although  it  was 


deficient  in  some  respect));  (2)  the 
similar  implementation  of  other  Federal 
communication  laws  and  of  state  laws 
(see,  e.g.,  Ex.  4-183  (some  1000 
employers  inspected  by  Maryland  Apr. 
1, 1987  to  Mar.  31, 1988,  in  total 
comphance  with  state  law;  over  1100 
non-manufacturing  workplaces 
inspected  by  Teiuiessee  Oct.  1,  1987  to 
June  30, 1988,  in  total  compliance),  4- 
184  (over  16,000  establishments 
inspected  by  Washington  Jan.  1, 1987  to 
Dec.  31, 1987,  in  total  compliance));  (3) 
the  detailed  regulatory  impact  and 
regulatory  flexibility  analyses  which 
concluded  that  the  costs  associated  with 
the  HCS  were  negligible  in  relation  to 
revenues  and  profits  of  affected 
industries  (Ex.  4-1,  4-2.  See  also  52  FR 
31867-76,  53  FR  29846-49);  and  (4)  the 
development  of  numerous  guidelines 
and  consultative  services  offered  by  the 
Federal  Government,  States,  trade 
associations,  unions,  professional 
organizations,  and  private  consultants 
(see  e.g.,  52  FR  31857,  53  FR  29848;  Exs. 
4-116,  4-118.  4-121,  4-122,  4-123,  4- 
128,  4-129,  4-130,  4-137,  4-138.  4-139. 
4-144.  4-147. 4-148.  4-149.  4-150.  4- 
151.  4-154.  4-157.  4-158.  4-159.  4-160. 
71-16.  71-55.  71-58.  71-61.) 

OSHA  has  tailored  the  standard  for  a 
number  of  manufactiuing  and  non- 
manufacturing  operations  to  ensure  that 
its  requirements  are  feasible  and 
effective  in  protecting  all  workers.  See 
52  FR  31858.  Cf.  452  U.S.  at  531,  n.32 
(OSHA  can  choose  the  less  costly  of  two 
equally  effective  standards.) 
Modifications  adopted  in  this  final  rule 
also  act  to  tailor  the  rule  to  be  more 
effective  by  incorporating  language 
which  clarifies  the  requirements. 

in.  Summary  and  Explanation  of  the 
Issues  and  the  Provisions  of  the  Final 
Rule 

The  regulatory  text  presented  in  this 
document  reprints  the  entire  final  rale 
with  the  adopted  modifications 
incorporated  into  the  existing 
provisions.  However,  the  discussion 
which  follows  is  limited  to  the  adopted 
changes  and  related  issues  raised  in  the 
record.  It  does  not  provide  a  complete 
summary  and  explanation  of  all  of  the 
provisions  of  the  rule — for  such 
information  interested  parties  should 
refer  to  the  preambles  of  the  original  (48 
FR  53334-40)  and  revised  (52  FR 
31860-67)  final  rules. 

While  the  primary  purpose  of 
publishing  the  NFRM  was  to  resolve  the 
issues  rai^  by  OMB  and  presented  in 
the  proposed  and  alternative  provisions. 
OSHA  also  invited  comment  on  other 
related  issues.  (As  described  in  the 
background  section  above,  due  to  a 
decision  issued  by  the  U.S.  Court  of 
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Appeals  for  the  Third  Circuit, 
subsequently  upheld  by  the  U.S. 
Supreme  Court,  the  OMB  disapproval 
has  been  invalidated.)  In  reopening  the 
record.  OSHA  recognized  that  it  was  not 
operating  "on  a  clean  slate."  In 
developing  the  revised  final  rule  in 
1987,  OSHA  had  the  benefit  of  an 
extensive  evidentiary  record.  In 
addition,  the  Agency's  experience 
gained  under  the  original  standard,  as 
wrell  as  under  state  standards,  some  of 
which  already  applied  to  the 
nonmanufacturing  sector,  further 
supported  OSHA's  regulatory  approach. 
OSHA  continues  to  believe  that  the 
record  substantially  justifies  the 
Agency's  regulatory  choices,  and  the 
information  presented  to  OSHA  since 
the  standard  was  issued  in  1987  has  not 
convinced  OSHA  that  significant 
changes  are  warranted  to  comply  with 
the  OSH  Act.  This  final  rule  reflects  that 
position.  There  are  no  substantial 
changes  in  the  requirements,  and  OSHA 
is  simply  promulgating  clarifications 
and  modifications  to  enhance 
compliance. 

As  noted  in  the  NPRM,  OSHA  retains 
"almost  unlimited  discretion  to  devise 
means  to  achieve  the  Congressionally 
mandated  goal."  United  Steelworkers  of 
America  v.  Marshall.  647  F.2d  1189. 
1230  (DC.  Qr.  1980).  cert,  denied,  453 
U.S.  913  (1981).  Accord.  Building  and 
Construction  Trades  Dept..  AFL-CIO  v. 
BrocJc.  838  F.2d  1258. 1271  (IX:  Cir. 
1988).  As  the  Agency  determined  at  the 
time  of  the  original  final  rule  in  1983 
that  all  emplo>ees  exposed  to  hazardous 
chemicals  are  at  significant  risk  of 
experiencing  adverse  health  effects 
without  the  protections  of  the  HCS, 
OSHA  is  statutorily  required  to  extend 
those  protections  to  those  employees 
unless  it  can  be  shown  that  the 
requirements  are  not  feasible  (i.e.,  they 
are  not  capable  of  being  done).  In  the 
1987  revised  final  rule,  OSHA 
determined  that  the  provisions  are 
feasible  in  all  industries.  The  rule's 
requirements  had  thus  been  determined 
by  OSH.^  to  be  both  necessary  for  the 
protection  of  all  workers  exposed  to 
hazardous  chemicals  (i.e.,  they  would 
mitigate  a  significant  risk  of  exposure), 
as  well  as  capable  of  being  done  (i.e.,  are 
technologically  and  economically 
feasible).  As  a  result  of  these 
determinations.  OSHA  published  the 
NPRM  vi-ith  the  stated  expectation  that 
the  standard  would  not  be  changed 
significantly  in  this  final  rule  unless  the 
Agency  received  substantial  evidence 
during  the  rulemaking  that  a  regulatory 
modification  was  clearly  necessary.  This 
necessity  would  have  to  be  based  on 
evidence  that  the  1987  standard  is 


demonstrably  infeasible  in  a  specific 
■  respect,  or  that  the  proposed  alternative 
would  significantly  increase  the 
standard's  intended  safety  and  health 
benefit  or  significantly  improve  its  cost- 
effectiveness. 

As  will  be  discussed  in  detail  below, 
the  information  submitted  during  this 
rulemaking  proceeding  has  convinced 
OSHA  that  its  regulatory  choices  are 
supported  by  substantial  evidence  and 
that  significant  changes  to  the  rule  are 
unnecessary.  However,  some  of  the 
comments  do  reflect  a  lack  of 
understanding  of  the  requirements  and 
of  what  is  necessary  for  proper 
implementation  of  an  acceptable 
program.  Hence  OSHA  is  taking  the 
opportunity  in  this  final  rule  to 
incorporate  modifications  to  clarify 
such  provisions  and  enhance 
compliance. 

The  discussion  of  the  record  which 
follows  is  organized  in  the  order  the 
subjects  are  addressed  in  the  standard 
for  ease  of  reference. 

Scope  and  Application 

Coverage  of  all  industries.  As  OSHA 
described  in  the  preamble  to  the  revised 
final  rule  (52  FR  31855-59),  expansion 
of  the  protections  afforded  by  the  HCS 
to  all  nonmanufacturing  industries  is 
supported  by  the  rulemaking  record. 
Evidence  collected  by  OSHA  indicates 
that  there  is  chemical  e.xpos\u« 
occurring  in  every  type  of  industry 
covered  (although  every  employee  may 
not  be  exposed),  and  that  employees 
exposed  to  hazardous  chemicals 
without  knowledge  of  their  identities, 
hazards,  and  appropriate  protective 
measures  are  at  a  significant  risk  of 
experiencing  adverse  effects  from  such 
exposures.  Furthermore,  it  is  the 
Agency's  position  that  all  such 
employees  are  entitled  to  information 
regarding  the  chemical  hazards  they  are 
exposed  to  in  the  workplace  (i.e..  that 
they  have  a  fundamental  right  to  know 
this  information),  and  that  a  uniform 
Federal  hazard  communication  standard 
is  the  best  method  to  ensure  that  it  is 
provided.  OSHA's  regulatory 
requirements  in  this  regard  are 
consistent  with  the  mandate  of  the  Act 
(to  protect  all  employees  to  the  extent 
feasible),  as  well  as  with  the  Court's 
decisions  upon  review  of  the  rule. 

Despite  these  explicit  determinations 
by  OSHA  in  1983  and  1987.  as  well  as 
by  the  Third  Circuit  in  its  decisions 
(subsequently  upheld  by  the  Supreme 
Court),  and  a  subsequent  reiteration  of 
this  determination  in  the  NPRM,  there 
were  still  some  comments  submitted 
which  suggested  that  certain  industrial 
sectors  should  be  exempted  from  the 
rule,  or  only  covered  by  limited 


provisions.  The  majority  of  these  were 
from  representatives  of  the  construction 
industry,  and  from  distributors  of 
hazardous  chemicals.  The  arguments 
generally  involved  the  degree  of  risk 
encountered  in  the  industry,  and  the 
feasibility  of  the  requirements.  OSHA 
has  not  found  the  arguments  regarding 
infeasibility  to  be  persuasive,  nor  is 
there  any  justification  for  lessening  the 
protections  afforded  employees  in  the 
industries  in  question. 

Coverage  of  the  Construction  Industry 

Significant  risk — industry  perspective. 
As  was  described  in  the  preamble  to  the 
NPRM,  representatives  of  the 
construction  industry  submitted 
comments  objecting  to  coverage  under 
the  revised  final  rule  (53  FR  29827). 
They  argued  that  the  rule's  protections 
were  not  required  in  their  industry  as 
exposures  to  hazardous  chemicals  did 
not  present  a  significant  risk  to  workers, 
and  construction  employees  are  already 
required  to  be  trained  under  the  existing 
construction  training  standard,  29  CFR 
1926.21.  Therefore,  according  to  these 
commenters.  whatever  risk  there  is  has 
already  been  mitigated  by  the  existing 
training,  and  any  incremental  risk 
remaining  is  not  significant  enough  to 
warrant  coverage  under  the  HCS. 

The  comments  and  testimony 
received  subsequent  to  the  pubhcation 
of  the  NPRM  reiterate  and  expand  upon 
this  position.  For  example,  a  number  of 
commenters  opposed  the  rule  in  its 
entirety,  suggesting  that  it  is  too 
burdensome,  construction  is  already 
adequately  covered,  and  the 
requirements  are  not  appropriate  for 
construction.  See,  e.g.,  Exs.  11-9. 11-24. 
11-29. 11-114.  and  11-142.  "We 
believe  an  extension  of  the  Hazard 
Communication  Standard  to  the  non- 
manufacturing  sector  is  unwarranted 
and  burdensome.  Construction  workers 
simply  do  not  face  a  significant  risk  of 
material  harm  from  exposure  to 
chemicals,  and  the  standard  is  infeasible 
for  the  construction  industrj'  to 
implement."  Ex.  11-114. 

A  number  of  commenters  suggested 
that  construction  should  not  be  covered 
since  workers  in  this  industry  only  use 
hazardous  chemicals  for  short  periods  of 
time,  the  quantities  they  use  are  small, 
and  they  usually  work  outdoors  (see, 
e.g..  Exs.  11-1,  11-73,  ll-«4.  and  11- 
97). 

Similarly,  other  commenters 
suggested  that  only  a  few  chemicals 
used  in  construction  are  hazardous,  and 
thus  may  warrant  providing  the 
protections  of  hazard  communication  to 
exposed  workers  (Ex.  11-4,  asbestos  is 
hazardous  and  employees  should  be 
trained  regarding  its  hazards).  It  was 
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also  suggested  that  the  definition  of 
what  constitutes  a  hazardous  chemical 
be  limited  under  the  rule  (Ex.  11-6),  and 
that  OSHA  cannot  cover  the  only 
chemicals  that  pose  a  true  hazard  to 
workers  on  the  construction  job  site  (Ex. 
11-114,  natural  gas  seepage). 

The  majority  of  the  construction 
industry  commenters  stated  that  there  is 
no  significant  risk  in  the  industry  that 
requires  coverage  by  the  HCS.  The 
Associated  General  Contractors  of 
America  (AGC)  (Ex.  11-135)  suggested 
to  its  members  that  comments  submitted 
to  OSHA  in  response  to  the  NPRM 
address  whether  the  company  believes 
construction  workers  face  a  significant 
risk  of  material  harm  from  exposure  to 
chemicals;  whether  the  standard  would 
reduce  whatever  risks  from  hazardous 
chemicals  do  exist;  and  whether  the  rule 
is  feasible.  These  commenters  uniformly 
responded  to  AGC's  request  for  this 
information  to  be  submitted  to  the 
record  by  stating  that  there  is  no 
significant  risk  in  construction,  the  rule 
would  not  reduce  whatever  risks  there 
are,  and  the  burdens  are  substantial  (see, 
e.g.,  Exs.  11-12, 11-18, 11-20,  11-26, 
11-36, 11-83,  11-97,  11-135,  and  11- 
157).  (The  AGC  surveyed  its 
membership  to  collect  information 
regarding  their  opinions  on  the  HCS  and 
associated  burdens.  At  the  time  their 
comments  were  submitted,  only  102 
responses  had  been  received  from  the 
8,000  members  that  are  general 
contractors.  Ex.  11-135.) 

Most  did  not  provide  any  specific 
comments  on  provisions  of  the  rule,  or 
suggestions  for  solutions  to  the 
problems  they  identified,  other  than 
exempting  the  construction  industry 
from  coverage.  Providing  no  evidence  or 
substantiation  for  their  opinions,  they 
simply  stated  that  there  is  no  significant 
risk,  the  risk  would  not  be  alleviated  by 
implementation  of  the  rule,  and  the 
burden  would  not  be  feasible.  For 
example,  at  least  six  of  this  type  of 
response  were  received  from  officers  of 
Charlie's  Acoustical  Systems,  Inc.  (Exs. 
11-16,  11-18.  11-19.  11-20. 11-26. 11- 
27,  and  11-28).  "Chemicals  on  the 
construction  site  are  not  a  significant 
risk  and  the  manufacturing  standard  is 
an  infeasible  program  to  implement." 
Ex.  11-26. 

The  conclusions  of  some  of  the 
commenters  on  the  issue  of  significant 
risk  are  apparently  based  on  their  own 
organizations'  reports  of  illnesses  and 
injuries  caused  by  chemical  exposures. 
According  to  these  industry 
representatives,  the  number  of  injuries 
reported  that  are  due  to  chemical 
exposures  is  small,  and  those  which  do 
occur  are  caused  by  well  knovvm  hazards 
(such  as  bums  caused  by  handling  wet 


concrete).  They  fxulher  contend  that  the 
HCS  would  not  alleviate  any  of  those 
injuries  caused  by  well-known  hazards 
since  no  new  information  would  be 
presented  to  workers.  "[Tlhe  majority  of 
chemical  injuries  were  the  result  of 
exposure  to  concrete.  This  work  is  done 
by  union  workers  with  years  of 
experience  in  this  field.  It  is  highly 
unlikely  that  training  and  MSDSs  would 
reduce  concrete  bums  or  rashes.  Most  of 
which  are  an  allergic  reaction."  Ex.  11- 
73. 

An  additional  argument  is  that 
chemicals  are  already  handled  safely  on 
construction  sites  (Exs.  11-9, 11-83, 
and  11-142),  and  in  particular,  that 
compliance  with  existing  training 
requirements  in  29  CFR  1926.21  results 
in  adequate  information  being  given  to 
workers  about  hazardous  chemicals. 
"With  regard  to  regulating  the  few 
chemically  related  injuries  that  do 
occur,  OSHA's  existing  standards 
regarding  employee  training  (1926.21(b) 
2  through  6)  address  these  sufficiently." 
Ex.  11-83. 

In  its  brief  summarizing  the  record, 
the  AGC  cites  the  testimony  of  various 
construction  contractors  indicating  that 
training  is  already  conducted  as  proof 
that  no  additional  information  is 
necessary  (Ex.  84).  They  further 
discount  reports  of  incidents  of 
chemical  injuries  occurring:  "AGC  does 
not  contend  that  there  are  no  chemical 
hazards  in  construction.  Rather,  AGC 
maintains  that  the  hazards  which  exist 
are  well  known  to  employers  and 
employees  alike,  and  that  those  hazards 
do  not  occur  with  a  frequency  or 
intensity  which  merit  the  elaborate 
mechanisms  of  the  revised  HCS." 

The  AGC  also  argues  that  the  degree 
of  safety  and  health  training  unions 
have  in  their  apprenticeship  training 
programs  also  indicates  how  significant 
workers  consider  the  risk  to  be  in  their 
particular  industry  (Ex.  84).  "During  the 
hearing.  AGC  sought  to  ascertain  from 
the  Building  and  Construction  Trades 
Department,  AFL-CIO  (BCTD),  how 
seriously  its  members  take  the  risk  of 
chemical  exposure  in  constmction,  by 
inquiring  whether  this  issue  is  covered 
in  construction  union  apprenticeship 
programs.  Unfortunately,  BCTD  refused 
to  provide  any  such  information,  and 
even  objected  that  the  question  was 
irrelevant.  Tr.  12/13/88  pp.  134-136.  It 
would  appear,  however,  that  if  BCTD 
truly  believes  that  chemical  hazard 
exposure  is  a  major  risk  to  workers,  it 
would  readily  have  introduced  evidence 
showing  the  emphasis  placed  on  these 
concerns  in  apprenticeship  training. 
The  failure  to  produce  any  such 
evidence,  coupled  with  an  objection  to 


its  relevance,  speaks  volumes."  (Quoted 
without  footnotes.) 

Construction  industry  representatives 
also  contend  that  statistics  cited  by 
OSHA  regarding  the  incidence  of 
chemical  source  illnesses  and  injuries 
verify  that  the  risk  in  construction  is  not 
significant  (see,  e.g.,  Ex.  11-142).  By 
their  interpretation,  the  number  of 
illnesses  and  injuries  is  too  low  to 
warrant  the  coverage  of  the  HCS. 

Significant  risk — employee 
perspective.  Representatives  of 
construction  workers  participating  in 
the  rulemaking  do  not  appear  to  agree 
with  the  AGC's  contention  that  the 
hazards  they  face  are  well  known  to 
them,  and  do  not  warrant  coverage 
under  the  HCS.  In  its  brief  summarizing 
the  record  (Ex.  89),  the  Building  and 
Construction  Trades  Department  (BCTD) 
of  the  AFL-aO  states  that  "although 
the  skin  rashes  and  other  chemical 
incidents  these  employers  report  are 
certainly  of  concern,  there  are  a  myriad 
of  other,  far  more  serious  illnesses 
which  our  members  suffer  as  a  result  of 
exposures  on  the  job."  The  BCTD 
further  elaborates  by  citing  scientific 
studies  in  the  record  (Ex.  67,  submitted 
by  the  Sheet  Metal  Workers' 
International  Association)  which  give 
epidemiological  evidence  of  illnesses 
occurring  in  construction  workers  due 
to  workplace  exposures:  "For  example, 
welders  suffer  from  acute  and  chronic 
respiratory  disease,  and  show  increased 
rates  of  lung  cancer  of  up  to  74%  after 
20  years  in  the  trade.  Painters,  plumbers 
and  floor-layers  experience  skin 
conditions,  as  well  as  serious  central 
nervous  system  problems  from 
exposures  to  solvents.  Employees 
working  with  man-made  mineral 
insulation  suffer  from  bronchitis;  roofers 
have  skin  and  eye  problems,  in  addition 
to  increased  cancers;  and  masons  suffer 
from  silicosis  and  lung  cancer.  Indeed, 
some  of  these  problems,  rather  than 
being  minimized  by  outdoor  work,  are 
exacerbated  by  exposures  to  sunlight." 
(Quoted  from  Ex.  89  without  footnote 
cites.) 

In  response  to  questions  raised  during 
their  oral  testimony,  the  BCTD  also 
addressed  the  issue  of  underreporting  of 
illnesses  and  injuries  in  construction  by 
reference  to  the  National  Academy  of 
Sciences  study  on  reporting  of  illnesses 
and  injuries  (Ex.  41);  "That  National 
Academy  of  Sciences  study  did 
dramatically  find  an  under-reporting  of 
illnesses  in  the  construction  industry.  " 
Tr.  6-97.  Another  report  on 
recordkeeping  prepared  by  the  Keystone 
Center  was  also  referred  to:  "And  it  was 
agreed  upon  by  that  Keystone  Center,  in 
their  report,  that  there  are  serious 
under-reporting  of  illnesses  in  the 
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construction  industry.  Actually,  across 
all  industries,  but  more  notably  the 
construction  industry,  because  of  the 
latency  of  most  of  the  illnesses."  Tr.  6- 
97-98. 

The  Sheet  Metal  Workers  stated  in 
their  testimony:  "We,  in  the  Sheet 
Metals  Workers',  our  contractors,  and 
others  in  construction  unions,  know 
that  many  more  health  hazards  exist  on 
a  construction  site  than  is  generally 
believed."  (Tr.  5-100.)  The  testimony 
further  pointed  out  that  products  that 
were  once  considered  to  be  fairly  safe 
(e.g.,  asbestos)  were  later  found  to  be 
highly  hazardous.  "As  we  attempt  to 
cope  with  the  problems  of  our  members 
with  asbestos  disease,  we  are  also 
watching  closely  research  which  is 
imfolding  around  man-made  mineral 
fibers.  Within  the  past  year.  Johns- 
Manville  and  Owens-Coming  have 
modified  their  material  safety  data 
sheets  to  recommend  the  use  of 
respirators  for  those  working  around  its 
fiberglass  products."  (Tr.  5-101-2.) 
Other  substances  of  concern  include 
those  in  welding  fumes,  and  propellents 
in  adhesives  used  in  asbestos  removal 
work  (such  as  methylene  chloride)(Tr. 
5-102).  "We  want  to  share  in  the  same 
protections  from  those  and  other  health 
hazards  that  OSHA  offers  to  our  union 
sisters  and  brothers,  and  those  in  other 
walks  of  life.  For  many  obvious  reasons, 
we  can't  allow  the  same,  or  similar 
kinds  of  exposiu^s  to  happen  to  yet 
another  generation  of  sheet  metal 
workers."  (Tr.  5-102) 

Another  employee  representative 
asked  the  Coalition  panel  to  comment 
on  the  conclusion  of  the  NAS  report, 
which  was  read  into  the  record  as 
follows  (Tr.  5-87-9):  "The  only  illness 
data  from  the  BLS  armual  survey  that 
might  be  useful  for  any  purpose,  may  be 
those  on  occupational  skin  diseases,  all 
other  illnesses  included  on  the  annual 
survey  form  are  under-reported  and  can 
be  used  only  with  great  caution."  The 
conclusion  of  the  report  was  further 
quoted  as  reading:  "For  all  of  these 
reasons,  data  on  occupational  illnesses 
in  the  annual  survey,  other  than  those 
for  skin  diseases,  are  understated  to  the 
point  that  they  are  more  misleading 
than  useful."  The  panel  declined  to 
comment  on  this  conclusion.  The  study 
was  entered  into  the  record  (Ex.  41). 

The  AFLr^HO  also  addressed  the 
i.ssue  of  significant  risk  in  construction 
'  in  their  oral  testimony:  "Contrary  to  the 
OMB  and  industry  claims,  it  is  clear  that 
chemicals  do  pose  a  significant  risk  to 
construction  workers  and  to  workers  at 
multi-employer  worksites — paints, 
solvents,  heavy  metals,  adhesives,  put 
painters,  iron  workers,  and  roofers  at 
serious  risk  of  disease.  And  these 


workers,  like  other  workers,  exposed  to 
toxic  chemicals,  should  receive  the  full 
protections  of  the  standard."  Tr.  7-44. 

Significant  risk— OSHA 's  findings.  As 
has  been  discussed  previously  in  this 
preamble,  as  well  as  in  the  preambles  to 
the  final  rules  in  1983  and  1987  and  the 
Third  Circuit  litigation  on  the  HCS, 
OSHA  has  determined  that  there  is  a 
significant  risk  to  all  workers  exposed  to 
hazardous  chemicals  without  benefit  of 
information  regarding  those  hazards,  the 
identities  of  the  chemicals,  and 
associated  protective  measures. 

This  finding  of  significant  risk  applies 
to  construction  emplojinent  as  well  as 
to  every  other  type  of  industry  regulated 
by  OSHA.  The  sole  difference  in 
construction  is  that  those  employers  in 
complete  compliance  with  the  existing 
construction  training  standard  (29  CFR 
1926.21)  will  have  already  done  most  of 
the  training  required  under  the  HCS. 
Therefore,  the  burden  of  compliance  is 
less  for  construction  than  for  any  other 
of  the  nonmanufacturing  industries. 

Although  the  AGC  claims  in  its  post- 
hearing  brief  that  "the  rulemaking 
record  as  a  whole  does  not  support  the 
finding  that  the  standard  is  reasonably 
necessary  to  reduce  significant  risk"  in 
the  construction  industry  (Ex.  84), 
OSHA  does  not  agree.  The  AGC  cites  as 
its  primary  evidence  the  statements 
made  by  its  ovrn  representatives  and 
those  of  other  industry  sources  that  the 
rule  is  not  needed.  OSHA  believes  that 
the  record  accumulated  since  the  1987 
rule  was  published  amply  demonstrates 
that  the  majority  of  the  participating 
representatives  of  the  construction 
industry  do  not  want  the  rule  to  apply 
to  them.  That,  however,  is  quite 
different  than  demonstrating  that  the 
rule  is  neither  necessary  nor  feasible  in 
the  construction  industry.  OSHA  does 
not  believe  that  the  record  evidence 
supports  either  of  those  conclusions. 

As  OSHA  established  in  the  1983 
final  rule  (48  FR  53284-86),  thousands 
of  chemical  source  illnesses  and  injuries 
are  reported  annually  in  the 
construction  industry.  The  numbers  are 
substantial,  and  yet  all  scientific 
indications  are  that  the  illnesses  are 
probably  grossly  underreported  (47  FR 
12094-95;  48  FR  53284-86;  Ex.  H-022: 
17;  Exs.  4-1  and  4-2;  Ex.  4-70;  Ex.  4- 
44;  and  Ex.  41). 

The  Coalition  of  Construction  Trade 
Industry  Associations  (hereinafter 
referred  to  as  "the  Coalition")(Ex.  11- 
142)  claims  that  the  reported  incidence 
rate  of  chemically-related  illness  is  too 
low  to  be  considered  significant.  This  is 
not  true.  In  fact,  construction  is  third 
after  agriculture  and  manufacturing  in 
terms  of  incidence  rates,  and  thus 
exceeds  the  rates  of  all  other 


nonmanufacturing  industries  (48  FR 
53285). 

This  has  occurred  despite  the  fact  that 
in  construction  there  are  a  number  of 
factors  which  tend  to  contribute  to  the 
underestimation  of  chemical  source 
illnesses  and  injuries.  The  transient 
nature  of  the  workforce  minimizes  the 
likelihood  that  any  illness  or  injury  that 
does  not  produce  an  immediate,  acute 
effect  (such  as  concrete  bums)  is 
identified  and  reported.  Since  a  worker 
may  not  report  back  to  the  same 
workplace  the  day  after  an  exposure, 
even  a  number  of  acute  effects  would  be 
unreported.  Thus  any  effect  which  has 
a  latency  period  of  more  than  one  day 
will  generally  not  be  included  in  the 
illness  and  injury  log  and  linked  to 
occupational  exposures.  This  is  aptly 
demonstrated  by  the  anecdotal  reports 
of  injuries  being  Umited  to  concrete 
bums  and  similar  ailments  (6x.  11-135; 
Tr.  6-20.  21;  Tr.  6-28).  while  the 
scientific  epidemiological  data  based  on 
studies  of  exposed  construction  workers 
whose  health  status  was  followed  over 
longer  periods  of  time  reveal  the 
incidence  of  serious,  chronic  health 
effects  (Ex.  67). 

The  ability  of  employers  to  identify 
occupational  illnesses  with  chemical 
exposures  is  always  a  concern, 
particularly  since  the  effects  of  exposure 
are  effects  which  may  also  be  caused  by 
other  factors.  As  cited  in  the  original 
NPRM  preamble  (47  FR  12094).  the 
Bureau  of  Labor  Statistics  (BLS)  noted 
this  reporting  disparity  in  its  annual 
report.  "The  recording  and  reporting  of 
illness  continue  to  present  some 
measuring  problem  since  employers 
(and  even  doctors)  are  often  unable  to 
recognize  some  illnesses  as  being  work 
related.  The  annual  sur\'ey  includes 
data  on  only  current  and  visible 
illnesses  of  workers;  it  does  not  include 
data  on  illnesses  which  might  surface 
later." 

So  if  workers  being  exposed  to 
solvents  have  headadies  and  feel 
nauseous,  this  may  not  be  identified  as 
being  caused  by  their  chemical 
exposures  when  in  fact  they  are 
experiencing  central  ner\'ous  system 
depression.  Part  of  the  purpose  of  the 
HCS  is  to  increase  awareness  regarding 
these  potential  effects.  In  fact,  improved 
reporting  of  occupational  illnesses  and 
injuries  caused  by  chemical  exposures 
is  expected  to  be  one  of  the  positive 
effects  of  the  HCS. 

The  comments  and  testimony 
submitted  by  the  construction  industry 
suggest  that  some  constmction 
employers  are  either  unaware  of  the 
extent  of  potential  hazardous  effects  in 
their  industry,  or  are  attempting  to 
minimize  the  evidence  of  the 
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seriousness  of  the  types  of  effects  which 
may  occur  as  a  result  of  employee 
exposure.  For  example,  Trio 
Construction  Services,  Inc.  (Ex.  11-100) 
supports  an  exemption  for  the 
construction  industry  "because  the 
construction  industry  is  not  a  user  of 
today's  highly  toxic  materials, 
chemicals,  carcinogens,  explosives, 
etc."  And  yet  Trio  indicates  further  that 
their  comp>any  uses  "gasoline,  kerosene, 
fuel  oil,  VVD-40,  paints,  lacquers, 
thinners,  adhesives,  concrete,  oxygen 
and  acetylene  to  name  a  few."  By  the 
definitions  of  hazard  in  the  rule,  the 
types  of  chemicals  cited  do  indeed 
include  "highly  toxic  materials, 
chemicals,  carcinogens  *   *   •." 

Similarly,  the  Runlin  Company  (Ex. 
1 1-97)  argues  that  "many  chemicals 
utilized  by  Construction  Contractors 
such  as  water  repellents,  form  release 
agents,  concrete  sealers,  solvents, 
adhesives,  bonding  agents,  epoxy  resins, 
linseed  oil  and  curing  compounds  are 
nontoxic*   *  *"  This  too  reveals  a  lack 
of  information  regarding  the  hazardous 
properties  of  chemicals  as  these  types  of 
products  commonly  include  numerous 
hazardous  chemicals. 

The  AGC  itself  admitted  in  a 
newsletter  to  its  members  that  there  are 
82  hazardous  chemicals  employees 
involved  in  concrete  work  may  be 
exposed  to,  including  such  potential 
carcinogens  as  benzene  and  vinyl 
chloride  (Ex.  4-98).  In  addition,  an  AGC 
representative  submitted  about  400 
MSDSs  with  his  notice  of  intent  to 
appear  at  the  public  hearing  (Ex.  13-39), 
including  MSDSs  for  a  number  of  the 
chemicals  listed  by  Trio  and  Ruhlin 
above.  The  hazards  of  the  chemicals 
covered  by  those  MSDSs  cover  a  full 
range  of  health  effects,  as  well  as 
physical  hazards. 

Clearly,  these  comments  and 
references  indicate  that  chemical 
exposures  in  the  construction  industrj' 
are  extensive,  and  that  the  hazards  are 
not  apparently  as  "well  known"  as  the 
AGC  has  indicated  (Ex.  84). 

The  industry  representatives  argue 
that  the  transient  natiu^  of  the  work 
force  must  result  in  unique  treatment  of 
the  industry  from  a  regulator)- 
standpoint,  yet  they  do  not  seem  to 
recognize  that  the  same  industry 
characteristic  results  in  an 
underestimation  of  the  magnitude  of  the 
problem  with  respect  to  chemical 
exposures. 

For  example,  they  argue  that 
exposures  are,  in  essence,  relatively 
isolated  instances  of  Imef  duration. 
There  is  no  recognition  in  their 
comments  that  painters  exposed  on  one 
site  today  and  another  tomorrow 
throughout  their  working  careers  have  a 


significant  cumulative  dose  of  chemical 
exposures.  In  the  industry's  perspective, 
viewing  exposures  as  a  finite 
occurrence,  the  need  for  the  standard  is 
limited  and  the  possibility  of  disease 
occurring  as  a  result  is  remote.  In  fact, 
professional  trade  woricers  generally  use 
the  same  types  of  chemicals  from  job  to 
job  (althou^  the  specific  constituents 
may  vary)  and  their  potential  for  long- 
term  substantial  exposure  is  significant. 
(The  industry  representatives  use  the 
similarity  of  job  exposures  to  argue  for 
"portability"  of  training,  yet  do  not 
seem  to  recognize  that  it  contributes  to 
the  occurrence  of  chronic  disease  that  is 
not  reported.) 

The  arguments  that  the  work  is 
completed  outdbors  and  is  therefore 
insignificant  are  also  not  persuasive. 
(See,  e.g.,  Ex.  11-91.)  Much 
construction  work  is  finish  or  repair 
work  that  is  conducted  indoors,  and 
significant  exposures  can  occur. 
Outdoor  exposures  are  not  guaranteed  to 
be  low.  A  recent  article  describing 
exposure  to  lead  at  an  outdoor  site 
found  that  the  measured  levels  far 
exceeded  legal  limits  (Ex.  71-31).  No 
industry  representatives  submitted 
exposure  data  to  support  their 
contentions,  and  it  is  highly  likely  that 
such  data  do  not  exist  as  many  of  these 
employers  do  not  generally  measure  for 
exposures. 

In  fact,  according  to  the  Coalition, 
employers  don't  need  permissible 
exposure  hmit  information  on  MSDSs 
because  they  don't  understand  it 
anyway  and  apparently  aren't  interested 
in  learning  about  it  (Ex.  11-142). 
"Nearly  aU  MSDSs  provide  PELs  or 
TLVs  (Threshold  Limit  Values);  none  of 
the  labels  do.  Neither  employees  nor 
employers  are  trained  chemists.  Since 
they  are  incapable  of  quantising  job- 
site  exposures,  PELs  and  TLVs  are 
useless  to  them."  Of  course,  PELs  are 
legally  established  exposure  limits  that 
must  not  be  exceeded.  The  purpose  of 
including  them  on  an  MSDS  is  to  ensure 
the  downstream  employers  and 
employees  are  alerted  to  the  fact  that  the 
product  contains  a  chemical  that  is 
regulated,  and  thus  proper  protective 
measures  must  be  implemented. 

AGC's  argument  that  the  significance 
workers  attach  to  the  risks  of  chemical 
exposures  can  be  determined  by  the 
number  of  hours  included  in  union 
apprenticeship  training  programs  is 
spurious  at  best  (Ex.  84).  And  despite 
AGC's  claims  to  the  contrary,  the 
BCTD's  refusal  to  respond  to  AGC's 
inquiries  regarding  such  programs  does 
not  indicate  that  its  members  do  not 
consider  the  issue  to  be  important  (Tr. 
6-134-36).  As  counsel  for  the  BCTD 
indicated,  "the  employer  has  the 


responsibiUty  to  ensure  safety  on  the 
work  site,  and  that  includes  the  safety 
training  and  hazard  communication 
identification."  (Tr.  6-135.) 
Nevertheless,  a  member  of  the  BCTD 
panel  had  already  addressed  knowledge 
gained  in  apprenticeship  programs  (Tr. 
6-91-3).  and  in  response  to  similar 
inquiries  from  the  AGC.  both  the  Sheet 
Metal  Workers  (Tr.  5-113-14;  Ex.  81) 
and  the  AFL-CIO  (Tr.  7-77-78) 
confirmed  that  such  training  is  in  fact 
included  in  union  programs,  and  that 
the  emphasis  on  such  information  has 
increased  in  recent  years. 

There  were  suggestions  in  the  record 
that  unions  be  required  to  assume  some 
of  the  compliance  burden.  The  Flat 
Glass  Maiiieting  Association  indicated 
that  unions  should  be  held  responsible 
for  training  since  the  contractors 
frequently  hire  employees  from  union 
halls  (Ex.  11-152).  "There  is  no  reason 
why  OSHA  should  not  require  the 
unions  to  include  in  their 
apprenticeship  training  programs 
courses  on  hazardous  chemical 
identification,  detection,  and  treatment. 
The  unions  should  be  required  to 
cooperate  with  the  employers  in 
developing  and  conducting  such 
programs  insofar  as  they  deal  with 
commimicating  the  hazards  of 
chemicals  on  the  job  site." 

The  reason  that  this  is  not  a  viable 
option  for  the  HCS  is  that  OSHA  has  no 
authority  under  the  Act  to  compel 
employees  or  their  representatives  to 
provide  training.  Although  section  5(b) 
of  the  Act  requires  "|elach  employee 
comply  with  all  occupational  safety  and 
health  standards  and  all  rules, 
regulations  and  orders  issued  under  the 
Act"  that  are  applicable,  Congress  "(did) 
not  intend  the  employee-duty  •   *   *  to 
diminish  in  any  way  the  employer's 
compliance  responsibilities  or  his 
responsibility  to  assure  compliance  by 
his  own  employees.  Final  Responsibility 
for  compliance  with  the  requirements  of 
this  (Ajct  remains  with  the  employer." 
S.  Rep.  No.  1282,  91st  Cong.  2d  Sess.  1- 
11  (1970).  OSHA  caimot  sanction 
employees  or  their  representatives  for 
failure  to  provide  training.  Atlantic  &■ 
Gulf  Stevedores  v.  OSHRC.  534  F.2d  541 
(3d  Cir.  1976). 

In  addition,  since  the  majority  of 
employees  working  in  this  country  are 
not  members  of  unions,  such  an 
approach  would  be  ineffective  for  the 
great  majority  of  worksites  in  any  event. 
However,  as  OSHA  has  stated  a  number 
of  times  with  regard  to  the  training 
requirements  of  this  rule,  the  HCS  only 
requires  each  employer  to  ensure  that 
training  has  been  provided  to 
employees.  If  employers  and  employee 
representatives  in  a  particular  area  agree 
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to  some  sort  of  centralized  training 
program  so  that  training  on  the  jobsite 
will  be  minimal  (limited  to  the 
information  that  is  specific  to  that  site), 
the  rule  is  flexible  enough  to  permit  that 
type  of  approach.  Indeed,  OSHA 
encourages  joint  efforts  where  possible 
because  such  partnerships  result  in 
better  and  more  efficient  information 
transfer.  (See,  e.g.,  Exs.  4-63,  4-75.) 
Employers  will  be  held  accoimtable  for 
the  adequacy  of  the  training  provided, 
but  need  not  present  all  of  the 
information  themselves. 

Reduction  of  Risk  Through  Current 
Training  Requirements.  Although,  as 
has  been  described  herein,  the 
construction  industry  representatives 
claim  that  the  risk  of  exposure  to 
chemicals  in  construction  is  not 
"significant,"  this  conclusion  is  coupled 
with  the  contention  that  the  existing 
training  requirements  (29  CFR  1926.21) 
alleviate  whatever  risk  there  may  be 
(see,  e.g..  Exs.  11-135, 11-142  and  84). 

The  construction  training 
requirements  that  apply  to  chemicals 
mav  be  summarized  as  follows: 

(b)(2)  The  employer  shall  instruct 
each  employee  in  the  recognition  and 
avoidance  of  unsafe  conditions  and  the 
regulations  applicable  to  this  work 
environment  to  control  or  eliminate  any 
hazards  or  other  exposure  to  illness  or 
injury. 

(b)(3)  Employees  required  to  handle 
or  use  poisons,  caustics,  and  other 
harmful  substances  shall  be  instructed 
regarding  the  safe  handling  and  use,  and 
be  made  aware  of  the  potential  hazards, 
personal  hygiene,  and  personal 
protective  measures  required  *   *   *. 

(b)(5)  Employees  required  to  handle 
or  use  flammable  liquids,  gases,  or  toxic 
materials  shall  be  instructed  in  the  safe 
handling  and  use  of  these  materials  and 
made  aware  of  the  specific  requirements 
contained  in  subparts  D,  F,  and  other 
applicable  subparts  of  this  part  *   *   *. 

(6)(i)  All  employees  required  to  enter 
into  confined  or  enclosed  spaces  shall 
be  instructed  as  to  the  nature  of  the 
hazards  involved,  the  necessary 
precautions  to  be  taken,  and  in  the  use 
of  protective  and  emergency  equipment 
required.  The  employer  shall  comply 
with  any  specific  regulations  that  apply 
to  work  in  dangerous  or  potentially 
dangerous  areas. 

(ii)  For  purposes  of  paragraph  Cb)(6)(i) 
of  this  section,  "confined  or  enclosed 
space"  means  any  space  having  a 
limited  means  of  egress,  which  is 
subject  to  the  accumulation  of  toxic  or 
flammable  contaminants  or  has  an 
ox\gen  deficient  atmosphere  *   *   *. 

As  OSHA  has  indicated  in  its 
regulatory  impact  analysis  (Ex.  4-1)  and 
in  response  to  questions  in  the  public 


hearing  (Tr.  1^5),  the  Agency  estimated 
that  approximately  75-80%  of  the 
training  required  under  the  HCS  is  also 
required  under  the  construction  training 
standards  described  above.  Thus  if  a 
construction  contractor  was  in  full 
compliance  with  §  1926.21,  the 
incremental  training  required  to 
complete  compliance  with  the  HCS 
would  primarily  be  limited  to  the 
requirements  for  explanation  of  the 
MSDSs,  labels,  and  other  features  of  the 
employer's  hazard  communication 
program. 

Tne  primary  difference  between  the 
two  rules  is  that  the  §  1926.21  standard 
is  very  general  and  does  not  provide 
employers  with  sufficient  guidance  to 
establish  an  adequate  training  program 
for  hazard  communication.  OSHA 
testified  to  this  point  in  response  to 
questions  raised  at  the  public  hearing, 
Tr.  1-47-8.  This  has  been  pointed  out 
repeatedly  by  members  of  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  (Tr.  6-78-9),  and  the 
Agency  has  attempted  to  somewhat 
rectify  the  problems  by  providing 
additional  guidance  in  a  compliance 
directive  (Ex.  4-152).  However,  there 
are  still  problems  with  enforcement  due 
to  the  way  the  provisions  were  drafted 
when  adopted. 

The  AGC  claims  that  its  analysis  of 
the  enforcement  statistics  OSHA  entered 
into  the  record  (Ex.  4-199)  indicates 
that  §  1926.21  is  one  of  the  most  cited 
Agency  rules  (Ex.  84).  As  described  in 
their  post-hearing  brief,  between  fiscal 
year  1982  and  fiscal  year  1987,  OSHA 
issued  4,205  citations  for  violations  of 
§  1926.21(b),  "3,814  of  which  were  for 
§  1926.21(b)(2)  governing  hazard 
training."  A  review  of  the 
subparagraphs  included  in  paragraph  (b) 
raises  questions  regarding  the  AGC's 
analysis.  Subparagraph  fb)(2)  is  a 
general  one  which  covers  all  types  of 
hazards,  including  safety  hazards  such 
as  trenching,  etc.  The  subparagraphs  of 
primary  relevance  to  chemical  hazard 
training  are  (b)(3)  and  (b)(5).  When  90% 
of  the  citations  that  have  been  issued  for 
paragraph  (b)  involve  subparagraph 
(b)(2),  there  are  clearly  very  few 
citations  issued  for  subparagraphs  (b)(3) 
and  Cb){5).  In  fact,  in  the  6  year  period 
included  in  the  statistics,  only  156 
citations  were  issued  for  violations  of 
(b)(3)  and  (b)(5).  (As  a  point  of 
reference,  in  1990  OSHA  issued  over 
5600  citations  for  violations  of  the  HCS 
training  requirements.  Over  4300  of 
those  violations  were  cited  as  being 
serious,  and  32  were  considered  to  be 
willful.) 

There  is  evidence  in  the  rulemaking 
record  that  complete  training  on 
chemical  hazards  is  not  widespread  in 


the  construction  industry  despite  the 
long-established  requirements.  As  cited 
in  the  NPRM  preamble  (53  FR  29827), 
the  most  compelling  evidence  is  a  BLS 
study  which  indicated  that  only  23%  of 
construction  workers  had  been  trained 
regarding  such  hazards.  The  BLS  report 
was  based  on  a  survey  administered  to 
construction  workers  who  had  been 
injured  on  the  job. 

AGC  cites  the  testimony  of  employer 
representatives  during  the  hearing  as 
substantiating  that  sufficient  training  is 
occurring.  In  OSHA's  view,  many  of  the 
submissions  in  the  testimony  and 
comments  support  the  Agency's 
position  that  the  current  state  of 
chemical  hazard  training  in 
construction  is  not  sufficient  to  protect 
employees.  Therefore,  the  additional 
training  requirements  of  the  HCS  are 
necessary. 

Four  employer  representatives 
testified  on  behalf  of  the  Coalition.  As 
a  primary  argument  of  construction 
industr>'  representatives  was  that 
current  training  sufficiently  mitigates 
any  risk  of  exposure  that  may  occur  in 
construction,  OSHA  questioned  these 
employers  on  present  practices. 
Specifically,  the  OSHA  panelist  asked 
each  employer  to  "tell  me  what  kind  of 
training  you  provide  for  your  workers  in 
accordance  with  1926.21,  when  you  do 
it,  and  how  you  get  the  information  in 
order  to  do  it." 

The  first  contractor  initially  indicated 
that  his  homebuilding  firm  did  not  do 
any  training  (Tr.  5-43).  He  then 
modified  his  response  to  indicate  that 
the  superintendents  on  the  job  were 
responsible  for  training,  and  he  didn't 
know  what  was  included  in  the  training 
program  (Tr.  5—44). 

The  second  employer  representative 
descTibed  in  detail  training  regarding 
scaffolding  and  other  related  safety 
issues  for  workers  in  the  masonry 
industries.  When  further  questioned  as 
to  whether  the  training  included  any 
information  on  chemical  hazards  as 
required  under  §  1926.21,  he  replied  (Tr. 
5—46):  "Not  at  this  time.  We  have 
conducted  one  session.  We  were  cited 
on  a  Maryland  job  site  through  the 
Maryland  OSHA  for  not  having,  by  their 
standards,  a  hazardous  communication 
program  in  place."  He  also  did  not 
appear  to  be  aware  that  in  Delaware, 
where  his  firm  is  located,  a  state  right- 
to-know  law  was  implemented  prior  to 
expansion  of  the  HCS,  and  it  covered 
construction  (Tr.  5—46,  5-60).  It  is  likely 
his  firm  would  have  been  in  substantial 
compliance  with  the  HCS  if  it  had 
complied  with  the  preexisting  state  law 
in  Delaware.  He  further  indicated  later 
in  his  testimony  that  he  interpreted  the 
current  standard  (§  1926.21}  as  covering 
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safety  hazards,  and  not  training 
regarding  chemical  hazards  (Tr.  5-59- 
60). 

The  third  employer  was  an  electrical 
contractor,  and  he  stated  that  safety 
hazards  related  to  electrical  work  are 
addressed  in  worker  training.  Coverage 
of  chemical  hazards  in  current  training 
was  less  clear  since  he  indicated  there 
aren't  many  products  of  concern  in  the 
electrical  industry,  and  the  employers 
are  not  sure  what  is  a  hazard  (Tr.  5—47). 
Apparently,  employers  are  receiving 
MSDSs  for  many  products  they  use  that 
are  not  actually  hazardous  chemicals 
covered  by  the  HCS  (e.g.,  flashlight 
batteries).  Products  such  as  flashlight 
batteries  are  exempted  as  articles  under 
the  rule,  and  thus  do  not  have  to  be 
included  in  training. 

Only  the  fourth  contractor  employer 
on  the  Coalition  panel,  whose  business 
involved  painting,  appeared  to  have 
clearly  included  training  regarding 
chemical  hazards  in  his  program  (Tr.  5- 
48). 

The  participants  on  the  AGC's  panel 
described  chemical  training  programs  in 
their  organization.  The  two  contractor 
employers  were  from  states  with  pre- 
existing right-to-know  laws  (Vermont 
and  Wisconsin),  and  had  apparently 
instituted  training  programs  to  comply 
with  those  rules.  Although  they 
referenced  training  conducted  prior  to 
the  right-to-know  reqviirements,  it 
appeared  to  be  safety  training.  There 
was  no  description  of  chemical  hazard 
training  done  in  compliance  with 
§1926.21.  Ex.  44. 

As  cited  before,  there  are  numerous 
indications  in  the  comments  and 
testimony  of  the  participants  that  the 
hazards  in  the  construction  industry  are 
not  recognized  by  the  employer 
representatives,  thus  it  is  unlikely  that 
adequate  training  is  being  done.  (See, 
.e.g.,  Exs.  11-97  and  11-100.)  Comments 
submitted  in  response  to  the  revised 
final  rule,  for  example,  clearly  indicate 
that  companies  were  estimating 
compliance  btu^dens  based  on  analyses 
that  assumed  no  training  had  been  done 
to  date  (see,  e.g.,  Exs.  5-10,  5-65,  and 
5-117). 

As  the  ACCSH  indicated  in  its  1980 
report  to  OSHA  regarding  occupational 
health  standards  for  the  construction 
industry  (Ex.  4—4),  the  construction 
industry's  implementation  of  §  1926.21 
has  been  hampered  by  lack  of 
information  regarding  the  hazards  of  the 
chemicals  in  use.  As  OSHA  noted  in  the 
preamble  to  the  1987  final  rule  (52  FR 
3 1858-59):  "Of  particular  concern  to  the 
Committee  at  that  time  was  that 
construction  employers  do  not  have 
access  to  the  necessary  information 
upon  which  to  develop  appropriate 


signs  and  labels  or  material  safety  data 
sheets,  and  therefore  must  depend  upon 
suppliers  for  such  information.. 
'[Cjonstruction  employers  may  not 
always  be  aware  of  the  hazard 
associated  with  a  particular  product  or 
device  if  the  items  are  not  accompanied 
upon  purchase  by  appropriate  labels 
and  data  sheets  *  *  *.'  OSHA  agrees 
that  this  lack  of  information  has  been  a 
problem  for  all  dov^oistream  users  of 
chemicals,  and  thus  developed  the 
approach  incorporated  into  the  HCS — 
producers  or  importers  of  chemicals  are 
responsible  for  evaluating  the  hazards 
and  transmitting  that  information  to 
downstream  employers  or  users  of  the 
materials.  Under  the  expanded  rule, 
construction  employers  would  be  the 
recipients  in  this  downstream  flow  of 
information."  The  ACCSH  further  noted 
that  "such  information  was  fundamental 
to  the  preparation  of  warning  signs, 
labels,  training  programs,  and  other 
important  job  safety  and  health 
activities." 

OSHA's  current  rule  is  thus 
completely  consistent  with  the  ACCSH's 
recommendations  in  this  area.  In  fact, 
although  the  AGC  (Ex.  84)  and  the 
Coalition  (Ex.  11-142)  have  repeatedly 
stated  that  the  OSHA  rule  "ignores"  the 
advice  of  the  ACCSH,  the  record 
demonstrates  that  the  Agency  has  not 
only  consulted  the  Committee  but  has 
also  incorporated  their  advice  in  a 
number  of  respects.  The  requirements  of 
the  rule  for  labels,  MSDSs  available  to 
employees  on-site,  and  amplified 
training  programs  are  entirely  consistent 
with  substantive  reconmiendations 
made  by  the  ACCSH  in  1980,  as  well  as 
when  they  reviewed  the  rule  line  by  line 
in  1987  (Exs.  4-6  and  4-186).  Ex.  4-186 
is  an  OSHA-prepared  working 
document  in  which  the  Agency  took  the 
ACCSH  transcript  fi-om  the  June  23, 
1987  meeting  that  vv^as  a  detailed  review 
of  the  HCS,  and  incorporated  the 
suggested  changes  into  the  text  of  the 
rule  to  most  efficiently  address  the 
ACCSH  comments.  As  noted  in  the 
preamble  to  the  1987  rule,  a  number  of 
the  suggestions  made  by  the  ACCSH 
were  incorporated  into  the  regulatory 
text  (52  FR  31858).  At  subsequent 
meetings  in  1987  (Ex.  4-74)  and  1988 
(Ex.  4-108),  they  further  reiterated  their 
view  that  the  rule  as  written  be 
implemented. 

Despite  claims  to  the  contrary,  the 
record  clearly  shows  that  OSHA  has 
consulted  the  ACCSH  repeatedly  on  this 
issue.  And  on  the  substantive 
requirements,  the  Agency's  rule  has 
been  entirely  consistent  with  the 
recommendations  of  the  Committee. 
The  only  difference  of  opinion  in 
approach  has  been  that  the  Committee 


would  like  a  separate  standard  to  be 
promulgated,  and  the  Agency  has 
maintained  that  such  an  approach  is  not 
appropriate  on  this  particular  issue.  A 
difference  of  opinion  does  not  mean  that 
the  Agency  has  ignored  the  advice  of  the 
Committee. 

The  AGC  and  the  Coalition  have  not 
substantively  addressed  the  specific 
recommendations  of  the  ACCSH,  and 
have  impUed  that  OSHA  has  not  given 
the  Committee  an  opportunity  to 
present  recommendations.  Close 
examination  of  the  dociunents  cited 
above  that  are  related  to  specific  ACCSH 
reviews  will  reveal  that  the  ACCSH's 
opinions  have  been  addressed  by  OSHA 
in  the  rule's  requirements,  and  that 
these  opinions  are  quite  different  than 
those  put  forth  by  the  industry 
representatives  who  claim  the  ACCSH 
has  not  been  properly  consulted.  From 
the  1980  report  to  the  most  recent 
recommendations  in  November  of  1988. 
the  Committee  has  endorsed  the  need 
for  a  standard;  confirmed  that  such  a 
standard  is  feasible;  recognized  that 
availability  of  information  on  multi- 
employer worksites  must  be  specifically 
addressed;  supported  requirements  for 
MSDSs,  including  their  availability  on 
site;  and  emphasized  the  need  for 
further  training  requirements.  Thus  it 
appears  clear  that,  unlike  the  AGC  and 
the  Coalition,  the  ACCSH's 
recommendations  for  a  vertical  standard 
for  construction  did  not  mean  a  rule  that 
is  less  protective  for  construction 
workers  than  the  rules  covering  workers 
in  other  industries. 

Employee  representatives  in  the 
construction  industry  have  also 
consistently  indicated  that  training  is 
either  not  tieing  done,  or  is  inadequate 
(see,  e.g.,  Tr.  6-91-3).  In  response  to  a 
question,  the  Sheet  Metal  Workers' 
representative  indicated  that  the  rule 
would  provide  information  about 
chemical  hazards  that  they  do  not 
currently  have  under  existing 
regulations:  "Yes,  there  are  adhesives 
that  we  are  not  sure  about,  that  are  being 
used  in  ventilating  systems  for  coatings. 
And  we  are  not  necessarily  sure  what 
they  are,  except  that  people  will 
complain  about  noxious,  or  obnoxious 
gases  on  the  job.  for  example.  And  we 
don't  know  what  they  are."  Tr.  5-115- 
16. 

Thus  the  rulemaking  record  clearly 
indicates  that  the  requirements  of  the 
HCS  are  needed  to  supplement  the 
provisions  of  §1926.21.  As  has  been 
discussed  at  length  in  the  preamble  to 
the  original  final  rule  (see  in  particular 
48  FR  53301,  53305-06,  53310),  in  order 
to  ensure  that  the  information  is 
effectively  communicated,  a  hazard 
communication  program  must  include 
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three  components — labels,  material 
safety  data  sheets,  and  training.  These 
provisions  are  interdependent,  serving 
different  purposes  and  communicating 
the  information  in  a  different  way.  thus 
improving  the  effectiveness  of  the 
program.  (See  also  H-022,  Exs.  3  and  4; 
52  PR  31855.)  As  indicated  by  the 
ACCSH,  the  construction  industry 
employers  will  benefit  from  the 
acquisition  of  this  information  as  it  will 
enable  them  to  enhance  compliance 
with  the  training  provisions  in 
§  1926.21.  As  a  result  of  the  improved 
programs,  construction  employees' 
significant  risk  of  experiencing  adverse 
effects  due  to  chemical  exposures  will 
be  reduced.  Associated  Builders  &■ 
Contractors,  862  F.  2d  at  68  ("We  reject 
*  *  *  the  contention  by  ABC  and  AGC 
that  because  the  construction  industry 
already  provides  training  in  hazardous 
materials  handling,  there  is  no 
significant  risk  in  that  industry.  At  best 
that  argument  establishes  the  existence 
of  risks,  and  the  requirement  for 
maintenance  on  the  jobsite  of 
information  on  those  risks  can  only 
make  the  existing  training  more 
effective.") 

The  training  requirements  of  the  HCS 
are  more  complete,  and  more  specific  in 
terms  of  what  is  required.  The 
additional  requirements  to  maintain 
labels  and  MSDSs  supplied  by  the 
producers  and  distributors  of  the       y-v 
products  used  will  provide  the        -^ 
employer  with  more  information 
regarding  the  hazards  of  the  chemicals, 
identities,  and  appropriate  protective 
measures.  Such  information  will  enable 
the  employer  to  better  protect  workers 
from  chemical  hazards,  as  well  as 
improve  existing  training  programs. 
They  will  also  serve  as  a  reference 
source  for  workers  to  ensure  that  they 
truly  have  access  to  all  applicable 
information  regcu-ding  that  chemical.  As 
discussed  previously,  this  standard  is 
based  primarily  on  the  premise  that  all 
workers  exposed  to  hazardous 
chemicals  have  a  right,  and  need,  to 
know  this  basic  information. 

Feasibility  of  the  rule  in  the 
construction  industry.  In  addition  to 
contending  that  there  is  no  significant 
risk  of  exposure  in  the  construction 
industry,  and  that  the  pre-existing 
training  rule  mitigates  that  risk 
sufficiently,  industry  representatives 
claim  that  the  rule  as  written  is 
infeasible.  See,  e.g..  11-  36, 11-97, 11- 
98,  11-114,  11-135,  and  11-142.  But  see 
also  Ex.  71-16:  "Compliance  with  the 
OSHA  Hazard  Communication  Standard 
will  not  be  as  difficult  as  it  first  appears 
if  you  start  now  and  follow  an  organized 
approach — in  fact,  you  may  already 
have  some  procedures  in  place  that 


comply  with  the  standard."  (From 
compliance  guidance  manual  prepared 
by  AGC  coimsel.) 

It  is  clear  that  these  commenters 
sought  to  indicate  the  rule  is  infeasible 
because  the  Court  order  to  OSHA  stated 
that  the  rule  was  to  be  expanded  unless 
the  Secretary  of  Labor  found  it  would  be 
infeasible  to  do  so.  OSHA  explicitly 
determined  that  the  rule  is  both 
technologically  and  economically 
feasible  to  implement  in  all  industries. 
52  FR  31855-58.  Of  course,  as  the  Court 
has  recognized,  the  Agency  had  already 
determined  that  there  was  a  significant 
risk  to  employees  in  all  industries 
where  they  are  exposed  to  hazardous 
chemicals  without  benefit  of  the 
information  provided  under  the 
requirements  of  the  HCS. 

Clearly,  the  HCS  does  not  include  any- 
requirements  that  can  be  considered  to 
be  "technology-forcing."  It  simply 
requires  the  development  of  information 
regarding  hazardous  chemicals,  and  the 
transmittal  of  that  information  to 
exposed  employees  as  well  as  to 
downstream  employers  using  the 
materials.  For  the  construction  industry, 
where  some  training  was  required  prior 
to  the  expansion  of  the  rule,  the 
requirements  simply  involve  the 
preparation  of  a  written  program, 
maintenance  of  labels  on  containers 
within  the  workplace,  obtaining  and 
maintaining  material  safety  data  sheets 
prepared  by  chemical  suppliers,  and 
some  incremental  additional  training  of 
workers.  There  simply  are  no  issues  of 
technological  feasibility  in  these  types 
of  requirements.  52  FR  31856-57. 

OSHA  completed  a  regulatory  impact 
analysis  prior  to  promulgation  of  the 
1987  final  rule,  and  found  that  the 
standard  is  economically  feasible  in  all 
industries  (Exs.  4-1  and  4-2;  52  FR 
31867-76).  The  analysis  for  this 
rulemaking  is  limited  to  the  changes 
that  were  proposed  in  the  NPRM.  OSHA 
concluded  that  the  changes  are  not 
significant  or  major,  and  therefore  a 
regulatory  impact  analysis  was  not 
required. 

As  the  BCTD  has  pointed  out  (Ex.  89), 
employers'  claims  of  economic 
infeasibility  are  based  on  cost  analyses 
that  use  inaccurate  assumptions  about 
requirements  of  the  rule.  "While 
showing  that  the  employer  will  incur 
some  economic  cost  in  complying  with 
the  standard,  industry  representatives 
have  fallen  far  short  of  demonstrating 
that  the  cost  they  project  will  cause 
economic  dislocation  in  the  industry. 
But  even  their  projected  costs  are  greatly 
inflated."  The  BCTD  then  analyzed 
projections  by  the  Coalition  that  a 
general  contractor  with  ten  employees 
would  have  to  spend  $15,197.50  to 


comply  the  first  year.  Without 
questioning  the  unit  costs  used,  the 
BCTD  deleted  costs  assessed  for 
activities  that  are  not  required  by  the 
rule.  As  a  result,  using  the  Coalition's 
own  figures,  the  costs  would  be  reduced 
to  $5,053.  OSHA  believes  that  even  that 
figure  is  an  overestimation  of  the  actual 
costs,  but  in  any  event,  the  BCTD's 
analysis  aptly  illustrates  what  OSHA 
itself  has  found  to  be  true — that  the 
construction  industry's  statements 
regarding  feasibility  are  based  on 
inaccurate  and  inflated  assessments  of 
activities  that  are  not  required  by  the 
rule. 

In  fact,  statements  from  the  industry 
representatives  themselves  conflict  on 
this  issue.  For  example,  although  the 
AGC  (Ex.  11-135,  Ex.  84)  and  various 
members  of  the  AGC  have  indicated  that 
the  rule  is  not  feasible,  the  AGC  Dallas 
(Ex.  11-24)  stated:  "All  members  have 
been  complying  with  the  standard  since 
23  May.  1988*   *   •."If  the  600 
members  of  the  Dallas  AGC  were  able  to 
comply  with  the  rule  by  May  1988,  it 
cannot  be  considered  to  be  infeasible. 
The  Dallas  AGC  is  opposed  to  the  HCS. 
and  yet  indicate  that  "our  members 
have  always  trained  and  monitored  the 
safe  work  practices  of  their  workers 
which  they  feel  covers  nearly  100%  of 
the  Hazard  Communication  training  i.e. 
safety  goggles,  protective  gloves, 
respirators,  etc.  and  believe  the 
regulation  as  it  now  stands  is  near 
impossible  to  comply  with."  It  is 
difficult  to  understand  how  the 
members  could  have  accomplished 
"nearly  100%"  of  the  HCS  training  prior 
to  the  implementation  of  the  rule,  and 
yet  have  determined  that  it  is  "near 
impossible  to  comply  with." 

Similarly,  the  Coalition  has  argued 
that  the  training  requirements  of  the 
rule  are  technologically  infeasible  (Ex. 
11-142).  And  yet  the  employer 
representatives  testifying  on  behalf  of 
the  Coalition  did  not  indicate  that  this 
is  the  case.  In  response  to  a  question 
from  OSHA  as  to  whether  training  of 
workers  before  they  actually  go  out  on 
a  site  is  done,  and  is  therefore  feasible, 
the  answer  was  yes  (Tr.  5—48-9). 

It  is  somewhat  inexplicable  to  OSHA 
that  the  industry  representatives  can 
claim  that  it  is  feasible  to  comply  with 
the  existing  training  standards,  and  yet 
not  with  the  HCS  requirements.  Some  of 
the  discrepancy  can  be  explained  by  the 
inaccurate  interpretations  regarding 
training  that  persist  in  the  industry 
despite  numerous  clarifications  and 
corrections  by  OSHA.  On  other  issues, 
however,  the  different  positions  on  the 
rule  are  less  clear. 

For  example,  the  §  1926.21  rule  does 
not  address  the  so-called  "portability" 
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of  training.  There  is  no  specific 
provision  in  that  rule  for  allowing 
employers  to  rely  on  training  provided 
by  some  other  source,  yet  employers 
claim  that  compliance  with  that  rule  is 
feasible  and  is  being  done.  On  the  other 
hand,  the  HCS  has  been  criticized  for 
not  including  such  provisions.  Ex.  84. 

However,  OSHA  nas  already  provided 
employers  with  guidance  on  this  issue 
in  Appendix  E  to  the  rule  (included  in 
the  NPRM  at  53  FR  29855.  and 
published  separately  as  a  booklet, 
OSHA  3111).  "An  employer  can  provide 
employees  infonnation  and  training 
through  whatever  means  found 
appropriate  and  protective.  Although 
there  would  always  have  to  be  some 
training  on-site  (such  as  informing 
employees  of  the  location  and 
availabihty  of  the  written  program  and 
MSDSs).  employee  training  may  be 
satisfied  in  part  by  general  training 
about  the  requirements  of  the  HCS  and 
about  chemical  hazards  on  the  job 
which  is  provided  by.  for  example,  trade 
associations,  unions,  colleges,  and 
professional  schools.  In  addition, 
previous  training,  education  and 
experience  of  a  worker  may  relieve  the 
employer  of  some  of  the  burdens  of 
informing  and  training  that  worker. 
Regardless  of  the  method  relied  upon, 
however,  the  employer  is  always 
ultimately  responsible  for  ensuring  that 
employees  are  adequately  trained.  If  the 
compliance  officer  finds  that  the 
training  is  deficient,  the  employer  will 
be  cited  for  the  deficiency  regardless  of 
who  actually  provided  the  training  on 
behalf  of  the  employer." 

In  addition  to  this  guidance  in  the 
appendix  to  the  rule.  OSHA  has  also 
addressed  this  issue  in  its  instructions 
to  compliance  officers  enforcing  the 
rule.  These  instructions  are  publicly 
available,  and  are  included  in  the  record 
at  Ex.  4-170.  "Ckjmplete  retraining  of  an 
employee  does  not  automatically  have 
to  be  conducted  when  an  employer 
hires  a  new  employee,  if  the  employee 
has  received  prior  training  by  a  past 
employer,  an  employee  union,  or  any 
other  entity."  It  continues:  "An 
employer,  therefore,  has  a  responsibility 
when  hiring  a  new  employee  who  has 
been  previously  trained  by  someone 
other  than  the  current  employer  to 
evaluate  the  employee's  level  of 
knowledge  against  the  training, 
information  requirements  of  the 
standard,  and  the  employer's  own 
program." 

Both  of  these  written  interpretations 
were  publicly  available  in  August  1988, 
and  thus  the  construction  industry 
representatives  had  access  to  them  prior 
to  submitting  comments  or  oral 
testimony.  In  any  event,  they  are  also 


entirely  consistent  with  all  previous 
interpretations  of  the  rule  on  this  issue 
provided  by  the  Agency  since  it  was 
first  promulgated  in  1983.  As  discussed 
later  in  this  preamble  in  the  discussion 
of  the  information  and  training 
provisions,  OSHA  is  clarifying  the 
regulatory  text  to  address  this 
misinterpretation  of  the  rule's 
requirements.  However,  OSHA  does  not 
find  that  these  claims  of  infeasibility 
based  on  an  apparent  disregard  for 
current  interpretations  of  the  rule  to  be 
valid. 

If  employers  in  an  area  choose  to 
establish  a  centralized  training  program, 
perhaps  in  conjunction  with  local 
unions,  the  rule  does  not  prohibit  such 
an  arrangement.  If  the  employers  can 
assure  themselves  that  a  worker  has 
been  properly  trained,  re-training  is  not 
required. 

Another  misinterpretation  that 
persists  in  the  industry  comments  also 
involves  training.  Many  of  the  claims  of 
both  economic  and  technological 
infeasibility  in  the  comments  (see,  e.g., 
Exs.  11-135,  11-142,  and  84)  are  based 
on  the  misconception  that  the  rule 
requires  training  on  each  chemical,  and 
subsequently  each  MSDS. 

The  1987  HCS  (as  well  as  the  1983 
rule),  stated  in  paragraph  (h)(1): 
"Employers  shall  provide  employees 
with  information  and  training  on 
hazardous  chemicals  in  their  work  area 
at  the  time  of  their  initial  assignment, 
and  whenever  a  new  hazard  is 
introduced  into  their  work  area."  The 
training  may  be  done  in  whatever  way 
employers  find  appropriate  for  their 
particular  work  operations,  as  long  as  all 
of  the  elements  addressed  in  the  rule  are 
included. 

When  OSHA  pubHshed  the  1987  rule, 
the  re-training  issue  was  discussed  in 
the  preamble  (52  FR  31866-67):  "One 
question  that  does  arise  regarding 
training  is  whether  it  needs  to  be  done 
specifically  on  each  chemical,  or 
whether  employers  can  train  regarding 
categories  of  hazards.  Either  method 
would  be  acceptable.  See  48  FR  53312, 
53338.  If  employees  are  exposed  to  a 
small  number  of  chemicals,  the 
employer  may  wish  to  discuss  the 
particular  hazards  of  each  one.  Where 
there  are  large  numbers  of  chemicals, 
the  training  regarding  hazards  could  be 
done  on  categories  [e.g.,  flammable 
liquids:  carcinogens),  with  employees 
being  referred  to  substance-specific 
information  on  the  labels~&H,d  the 
MSDSs.  Similarly,  the  re-trajning  occurs 
when  the  hazard  changes^^iot  just  when 
a  new  chemical  is  introduced  into  the 
workplace.  If  the  new  chemical  has 
hazards  which  employees  have  been 
trained  about,  no  re-training  occurs.  If 


the  chemical  has  a  hazard  they  have  not 
been  trained  about,  re-training  would  be 
limited  to  that  hazard." 

This  issue  was  also  addressed  in 
Appendix  E  to  the  proposed  rule  (53  FR 
29855):  "Information  and  training  may 
be  done  either  by  individual  chemical, 
or  by  categories  of  hazards  (such  as 
flammabiUty  or  carcinogenicity).  If  there 
are  only  a  few  chemicals  in  the 
workplace,  then  you  may  want  to 
discuss  each  one  individually.  Where 
there  are  large  numbers  of  chemicals,  or 
the  chemicals  change  frequently,  you 
will  probably  want  to  train  generally 
based  on  the  hazard  categories  (e.g., 
flammable  liquids,  corrosive  materials, 
carcinogens).  Employees  will  have 
access  to  the  substance-specific 
information  on  the  labels  and  MSDSs." 

The  compliance  directive  included 
this  topic  as  well  (Ex.  4-170): 
"Additional  training  is  to  be  done 
whenever  a  new  hazard  is  introduced 
into  the  work  area,  not  a  new  chemical. 
For  e.xample.  if  a  new  solvent  is  brought 
into  the  workplace,  and  it  has  hazards 
similar  to  existing  chemicals  for  which 
training  has  already  been  conducted, 
then  no  new  training  is  required.  Of 
course,  the  substance-specific  data  sheet 
must  be  available,  and  the  product  must 
be  properly  labeled.  If  the  newly 
introduced  solvent  is  a  suspect 
carcinogen,  and  there  has  never  been  a 
carcinogenic  hazard  in  the  workplace 
before,  then  new  training  for  carcinogen 
hazards  must  be  conducted  in  the  work 
areas  where  employees  will  be  exposed 
to  it." 

Thus  if  an  employer  trains  regarding 
all  possible  hazards  (and  there  are  a 
total  of  23  types  of  physical  and  health 
hazards  covered  under  the  rule),  there  is 
no  re-training  required.  If  the  employer 
chooses  to  limit  the  initial  training  to 
some  subset  of  the  23  hazards,  and  a 
chemical  is  introduced  into  the 
workplace  that  has  a  hazard  which  has 
not  been  addressed  in  the  initial 
training,  then  re-training  must  occur. 

The  construction  industry's 
interpretation  of  this  requirement  is  not 
supported  by  available  dociimentation. 
The  plain  reading  of  the  text  indicates 
that  re-training  is  to  be  done  when  the 
hazard  changes,  and  the  hazards 
covered  by  the  rule  are  defined,  yet  the 
industry  representatives  interpret  the 
requirement  as  being  chemical-specific. 
See.  e.g.,  Exs.  11-6, 11-15,  11-24, 11- 
73, 11-84,  11-98,  11-142,  and  11-152. 
(But  see  Ex.  4-106,  Hazard 
Communication  Guide  for  California 
Construction  by  the  Safety  and  Health 
Committee  of  AGC  of  California,  at  p.  7. 
("Training  can  be  for  each  individual 
substance,  chemical  families  (solvents, 
metals),  or  categories  of  hazards.")  See 
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also  Ex.  71-16,  a  meinual  providing 
compliance  guidance  that  was  prepared 
by  AGC's  counsel:  "Depending  upon  the 
types  of  hazardous  chemicals  used,  you 
may  organize  the  subject  matter  by 
specific  chemical,  by  categories  of 
hazard  or  by  work  area.")  The  cost 
analyses  they  present  to  demonstrate 
infeasibility  are  also  based  on  this 
perception  of  the  rule's  requirements 
(£36.  e.g..  Ex.  11-142). 

As  will  be  discussed  in  the  section  of 
this  preamble  dealing  with  information 
and  training,  OSHA  is  further  clarifying 
the  regulatory  text  to  deal  with  this 
issue.  In  terms  of  feasibility,  however, 
the  Agency  finds  no  evidence  to 
indicate  that  the  rule  is  infeasible  with 
respect  to  training,  and  particularly 
training  of  employees  who  will  be 
working  en  multi -employer  worksites. 
OSHA  has  provided  substantial 
guidan  e  to  employers  regarding  these 
provisions,  and  such  guidance  was 
available  prior  to,  or  at  the  time  of, 
publication  of  the  NPRM.  Infeasibility 
cannot  be  established  through  analyses 
based  on  misinterpretations  of  the  rule. 

OSHA  maintains  that  the  rule  is  both 
economically  and  technologically 
feasible.  Industry  claims  to  the  contrary 
are  based  primarily  on  inacciuBte 
statements  regarding  the  requirements 
of  tho  rule,  and  on  assessments  that  do 
not  account  for  training  thet  should 
have  been  done  to  comply  with 
si 926.21  or  programs  that  are  required 
under  preexisting  state  standards.  There 
is  a  cost  associated  with  compliance 
with  this  rule  as  with  any  other 
regulation.  The  cost  is  justified  by  the 
p.'otections  that  v/ill  be  afforded 
employees  as  a  result  of  implementation 
of  the  requirements. 

With  regard  to  state  requirements, 
OSHA  included  in  the  rulemaking 
record  enforcement  data  from  a  number 
of  state  plan  states  that  expanded  the 
scope  to  construction  prior  to 
promulgation  of  the  Fe<ieral  rule  (Exs. 
4-183,  4-184).  As  can  be  seen  from 
these  statistics,  construction  emploj-ers 
in  these  states  are  found  to  be  in 
compliance  in  the  majority  of 
inspections.  This  eNndencs  indicates 
that  the  rule  is  feasible.  For  example, 
the  state  of  Tennessee  has  a  provision 
for  exchanging  MSDSs  on  multi- 
employer worksites.  Yet  two-thirds  of 
the  employers  inspected  were  found  to 
be  in  con^plete  compliance  with  the 
rule.  Indicating  that  they  must  be  able 
to  comply  with  the  requirements  for 
exchanging  MSDSs.  This  is 
confirmation  that  the  industry 
arguments  discussed  above  are  not 
substantiated  in  practice. 

In  summary,  OSHA  concludes  that 
there  Is  substantial  evidence  in  the 


record  indicating  that  there  is  a 
significant  risk  in  the  construction 
industry  that  warrants  coverage  under 
the  HCS;  the  current  requirements  for 
training  under  §  1926.21  do  not  mitigate 
that  risk  sufficiently;  and  the 
requirements  of  the  rule  can  feasibly  be 
implemented  in  the  construction 
workplace. 

Coverage  of  small  businesses  and 
"low  hazard"  industries.  As  discussed 
in  the  preamble  to  the  NPRM,  OSHA 
does  not  consider  it  to  be  appropriate  to 
determine  the  extent  of  protection 
afforded  an  employee  b>'  the  size  of 
business  he/she  is  employed  in  (53  FR 
29826).  Although  the  Agency  does  have 
enforcement  policies  that  take  Lnto 
consideration  the  size  of  the  business,  as 
well  as  free  consultation  services  that 
are  primarily  intended  for  small 
employers  without  on-staff  safety  and 
health  capability  (see  Exs.  4-?^  and  4- 
39),  such  small  businesses  must  still 
comply  with  regulations  and  ensure  that 
their  employees  are  protected  to  the 
same  extent  as  employees  of  larger 
businesses. 

Several  responses  to  the  NPRM  again 
argued  that  the  r\i!e  is  not  feasible  for 
small  businesses,  and  is  too  costly  to 
Implement  (see,  e.g.,  Exs.  11-3, 11-39, 
11-123,  and  11-13?.).  "The  HCS  was 
enacted  for  all  the  right  reasons  but  has 
placed  an  ur.reasonabla  biuden  on  small 
businesses."  Ex.  11-39.  OSHA 
recognizes  that  there  are  costs  involved 
in  achieving  compliance,  but  our 
analyses  indicate  that  these  costs  are 
feasible,  and  the  requiiements  are 
necessary  to  achieve  employee 
protection. 

Congressional  hearings  on  the  impact 
of  the  HCS  on  small  business  were 
convened  in  both  the  Senate  and  the 
House  of  Representatives  under  the 
auspices  of  their  small  business 
committees.  Testimony  and  statements 
from  the  House  hearing  appear  in  the 
record  in  Ex  4-198.  The  Senate  hearing 
took  place  in  June  1989.  after 
co.mpletion  of  the  rulemaking  comment 
periods  and  public  hearings. 

Following  these  congressional 
hearings,  the  General  Accounting  Office 
(GAO)  was  requested  to  conduct  a  study 
of  the  HCS  with  regard  to  small  business 
by  the  conunittee  chairs.  Senator  Dale 
Bumpers  and  Congressman  Norman 
Sisisky.  The  GAO  recently  completed 
their  investigation,  and  issued  two 
reports.  While  these  studies  are  not  part 
of  the  rulemaking  record  on  this  final 
rule,  they  contain  information  that  is 
relevant  to  these  discussions.  A  single 
copy  of  each  report  may  be  received  free 
of  charge  frxjm  the  GAO.  The  first, 
issued  in  Novemb«*r  1991,  is  entitled 
OSHA  Action  Needed  to  Improve 


Compbance  With  Hazard 
Communication  Standard  (GAO/HRI>- 
92-8).  and  the  second,  issued  in  May 
1992  is  Employers'  Experiences  in 
Complying  With  the  Hazard 
Communication  Standard  (GAOyliRD- 
92-63BR).  Copies  may  be  obtained  by 
calling  the  GAO  at  (202)  275-6241,  or 
writing  to  them  at  U.S.  General 
Accounting  Ofilce,  P.O.  Box  6015, 
Gaithersburg,  MD  20877. 

In  the  course  of  preparing  these 
studies,  the  GAO  conducted  a  national 
survey  of  approximately  2,000 
employers  in  construction, 
manufacturing,  and  personal  services. 
Thus  the  burdens  and  benefits  described 
by  the  GAO  were  self-reported  by  the 
employers  surveyed.  They  also  collected 
information  through  other  means,  such 
as  OSHA's  compliance  data,  and 
interviews  with  affected  employers. 

The  congressional  request  for  G.^O  to 
investigate  had  particularly  focussed  on 
the  MSDS  provisions  of  the  rule. 
However,  G.^O  found  that  70%  of  those 
email  employers  (fewer  than  20 
employees)  who  had  attempted  to 
comply  had  little  difficulty  with  the 
MSDS  requirements.  Furthermore, 
while  there  were  costs  associated  with 
compliance,  tho  burden  was  reported  to 
be  "great"  or  "very  great"  in  fewer  than 
one- fifth  of  the  survey  responses. 

In  addition  to  assessing  ourdens,  GAO 
solicited  Information  on  the  benefits  of 
the  HCS.  Over  56%  reported  a  "great" 
or  "very  great"  improvement  in  the 
avaHability  of  hazard  information  in  the 
woikplace  and  in  management's 
awareness  of  workplace  hazards.  In 
addition,  about  45%  of  all  employers 
appearing  to  comply  believed  that  the 
rule  had  been  beneficial  for  workers. 
And  about  30%  reported  that  they 
replaced  hazardous  chemicals  used  in 
their  workplaces  with  less  hazardous 
ones  because  of  information  they 
received  on  an  MSDS. 

Other  findings  of  the  GAO  will  be 
discussed  in  this  preamble  where 
appropriate.  On  the  whole,  however, 
OSHA  is  encouraged  by  the  results  of 
their  study.  While  the  GAO  has 
suggested  improvements  in  the 
enforcement  and  Implementation  of  the 
rule,  the  findings  are  supportive  overall 
of  hazard  conununication  and  indicate 
that  when  employers  comply,  the 
expected  benefits  do  occur. 
Furthermore,  employers  themselves 
reported  that  compliance  is  achievable. 

Similar  to  the  suggestions  to  exempt 
or  limit  coverage  for  small  businesses, 
there  were  suggestions  that  certain  "low 
hazard"  industries  be  exempted  frt;m 
the  rule  as  well  (see,  e.g.,  Ex.  11-118). 
OSHA  believes  that  the  rule  already 
includes  accommodations  for  many 
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types  of  operations  that  are  less 
hazardous  (for  example,  limited 
coverage  where  chemicals  are  handled 
in  sealed  containers),  but  the  rule's 
protections  are  necessary  for  all  workers 
exposed  to  hazardous  chemicals. 

Coverage  of  pesticides.  In  the  NPRM 
(53  PR  29827-28).  OSHA  invited 
comment  on  an  area  of  potential  conflict 
that  had  been  raised  in  the  comments  on 
the  1987  rule  (see,  e.g..  Exs.  5-6.  5-44. 
5-50,  and  5-66),  involving  employees 
exposed  to  pesticides.  Commenters 
maintained  that  OSHA  cannot  cover 
pesticide  exposures  outside  the 
manufacturing  sector  as  these  are 
regulated  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136  et  seq.)  administered  by 
the  Environmental  Protection  Agency 
(EPA).  EPA  requires  pesticides  to  be 
labeled,  approves  the  specific  label 
language,  and  requires  the  pesticides  to 
be  applied  in  accordance  with  the 
labeling  instructions. 

EPA  also  has  some  specific 
requirements  to  protect  farmworkers 
exposed  to  pesticides  (40  CFR  part 
1970).  and  proposed  modifications  to 
provide  additional  protection  on  July  8. 
1988  (53  FR  25971)  (Ex.  4-178). 

OSHA  invited  comment  in  the  NPRM 
on  the  relationship  of  the  jurisdictions 
of  EPA  and  OSHA  with  regard  to  the 
protection  of  workers  exposed  to 
pesticides.  For  purposes  of  this 
discussion.  OSHA  suggested  that  its 
own  jurisdiction  could  be  seen  to  vary 
with  the  degree  of  protection  afforded 
v/orkers  under  the  EPA  rules.  (53  FR 
29827-28.) 

The  majority  of  the  comments 
received  stated  that  EPA  should  retain 
sole  jurisdiction  for  farmworker 
exposure  to  pesticides  (see.  e.g.,  11-14, 
11-30.  11^1. 11-55.  11-87.  11-96,  11- 
101.  11-112,11-159).  Many  of  these 
were  from  state  cooperative  extension 
agents.  Other  commenters  indicated  that 
OSHA  and  EPA  should  coordinate  to 
have  consistent  approaches,  or  that  the 
jurisdictions  need  to  be  clarified  (Exs. 
11-14, 11-32. 11-102.  11-121).  Worker 
representatives  tended  to  believe  that 
OSHA  coverage  is  needed  to  provide 
adequate  protection  (see.  e.g..  Exs.  11- 
21.  11-49. 11-144). 

EPA  and  OSHA  worked  together  to 
coordinate  regulations  in  this  area.  EPA 
issued  its  final  Worker  Protection 
Standard  for  Agricultural  Pesticides  on 
August  21, 1992  (57  FR  38102).  OSHA 
has  agreed  not  to  cite  employers  who 
are  covered  imder  EPA's  final  rule  with 
regard  to  hazard  communication 
requirements  for  pesticides.  This  policy 
is  already  in  effect.  Agricultural 
employers  who  are  otherwise  covered 
by  OSHA  will  still  be  responsible  for 


having  a  hazard  communication 
program  for  hazardous  chemicals  that 
are  not  pesticides. 

Coverage  of  the  agriculture  industry. 
Representatives  of  the  agriculture 
industry  (Exs.  5-6.  5-50)  were  also 
concerned  that  the  revised  final  rule  did 
not  mention  the  Congressional 
appropriations  rider  under  which  OSHA 
is  prohibited  from  promulgating  or 
enforcing  any  OSHA  standards  on  farms 
with  10  or  fewer  employees  unless  the 
farm  has  a  temporary  labor  camp.  As 
long  as  this  rider  is  added  annually  to 
OSHA's  appropriations  bill,  the 
protections  of  the  HCS  will  not  apply  on 
those  farms.  However,  farms  with  1 1  or 
more  emplovpcs.  as  well  as  those  with 
temporary  labor  camps,  are  covered  by 
the  rule,  except  coverage  of  pesticides  as 
discussed  above. 

Commenters  on  the  NPRM  reiterated 
that  they  believed  the  appropriations 
rider  should  be  specifically  referenced 
in  the  rule,  rather  than  simply  discussed 
in  the  preamble  (Exs.  11-34.  11-67. 11- 
78.  11-87, 11-99.  and  11-  101).  OSHA 
does  not  agree.  An  appropriations  rider 
may  change  from  year-to-year,  and  is 
not  a  determination  by  the  Agency  that 
coverage  of  such  employers  is  not 
necessary.  Thus  it  does  not  belong  in 
the  regulatory  text  of  a  rule. 

Other  comments  related  to  the 
agriculture  industry  included  a 
suggestion  that  OSHA  should  not  cite 
farmers  until  jurisdictional  problems 
with  EPA  are  resolved  (Ex.  11-34). 
OSHA  is  not  currently  issuing  citations 
for  violations  of  the  rule  with  regard  to 
pesticide  application  in  the  fields.  All 
other  provisions  of  the  rule  are  being 
enforced  in  the  agriculture  industry.  As 
this  same  commenter  noted, 
approximately  100,000  farms  will  have 
to  have  programs  for  chemicals  other 
than  pesticides  as  they  have  more  than 
10  employees. 

It  was  also  suggested  that  the  HCS  is 
not  needed  in  agriculture  as  exposures 
are  limited  (Ex.  11-67).  OSHA  does  not 
agree.  (See,  eg..  52  FR  16053-61  (Ex.  4- 
91);  Exs.  4-28;  4-102).  As  discussed  in 
the  preamble  to  the  NPRM  (53  FR 
29826).  the  HCS  is  a  right-to-know 
standard,  and  employees  have  the  right 
to  know  as  long  as  the  potential  for 
exposure  exists  in  the  work  operation, 
and  the  chemical  has  been 
demonstrated  to  be  hazardous.  It  is  also 
not  sufficient  to  simply  tell  a  worker 
that  a  chemical  is  hazardous,  without 
telling  them  what  the  hazard  is  (Ex.  11- 
67).  The  appropriate  response  to  the 
information  presented  about  the  hazard 
will  vary  with  the  type  of  hazard.  A 
chemical  that  is  flammable  requires  a 
different  protective  response  than  one 
that  causes  skin  bums. 


Coverage  of  distributors.  A  constant 
feature  of  the  HCS  has  been  the 
downstream  flow  of  information  from 
suppliers  of  chemicals  to  the  ultimate 
users.  When  the  HCS  was  originally 
proposed  in  1982,  it  did  not  expUcitly 
cover  importers  or  distributors.  OSHA 
invited  comment  on  coverage  of  these 
suppliers  in  addition  to  the  coverage  of 
chemical  manufacturers  that  was 
already  included  in  the  NPRM.  The 
Agency  stated  that  explicit  coverage 
may  not  be  necessary  because 
marketplace  pressure  exerted  by 
manufacturers  needing  the  hazard 
information  would,  in  fact,  ensure  dial 
the  importers  and  distributors  make  it 
available  to  their  customers. 

Rulemaking  participants  did  not  agree 
that  this  "marketplace  pressure" 
approach  would  work,  and 
overwhelmingly  supported  exphcit 
inclusion  of  importers  and  distributors 
in  the  final  rule  (48  FR  53287-88).  As 
a  result  of  those  comments,  OSHA 
required  these  suppliers  to  ensure  that 
containers  they  shipped  were  labeled, 
and  under  the  original  rule,  material 
safety  data  sheets  were  supplied  with 
the  initial  shipment  of  a  chemical  to  a 
manufacturing  employer. 

A  regulatory  impact  analysis  of  this 
requirement  indicated  clearly  that  this 
automatic  provision  of  information  to 
downstream  customers  was  the  most 
efficient  and  cost-effective  way  of 
ensuring  that  the  employers  using  tlie 
chemicals  had  the  information  before 
exposing  employees.  OSHA  considered 
requiring  such  suppliers  to  provide  the 
information  on  request,  but  information 
presented  by  employers  in  the 
rulemaking  record  indicated  that  this 
approach  was  more  costly  than  the 
automatic  transmittal,  as  well  as  being 
less  effective.  48  FR  53330.  H-022.  Ex. 
184.  When  the  rule  was  expanded  to 
cover  nonmanufacturing,  importers  and 
distributors  were  required  to  provide 
MSDSs  in  accordance  with  the  rule  to 
all  downstream  employers. 

A  number  of  representatives  of 
distributors  to  the  non-manufacturing 
sector  have  requested  that  the  rule  be 
modified  to  either  exclude  them  from 
the  requirements  of  the  rule  [i.e.,  require 
employers  to  request  MSDSs  directly 
from  the  original  chemical 
manufacturer),  or  allow  them  to  simply 
respond  to  requests  rather  than 
affirmatively  sending  the  MSDSs  with 
the  first  shipment  of  a  chemical  to  a 
downstream  employer.  (See.  e.g.,  Exs. 
25.  28.  29.  31.  32.  60.  and  62.)  "[Tlhe 
intent  of  the  law  to  provide  meaningful 
and  timely  notice  to  employees  using 
hazardous  materials  can  best  be  fulfilled 
through  the  implementation  of  an  as- 
needed  and  on-request  responsibility  for 
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transmission  of  MSDS's."  (Ex.  62; 
Beauty  and  Barber  Supply  Institute, 
luc.) 

Although  OSHA  recognizes  that 
complying  with  this  requirement  does 
present  a  burden  to  distributors,  the 
rulemaking  record  Indicates  that  such 
an  approach  is  the  most  cost-effective 
way  to  ensure  that  the  downstream 
employees  are  properly  protected.  The 
costs  of  the  distribution  of  the  MSDSs 
are  ultimately  home  by  the  downstream 
user  obtair.ing  the  information.  The 
n?commend3tions  of  these  distributors 
that  they  either  be  exempted,  or  allowed 
to  respond  to  requests  only,  simply  shift 
the  burdens  of  compliance  to  other 
employers  and  create  a  less  efficient 
system  of  information  transmittal.  In 
particular,  OSHA  beheves  that  the 
distributors  who  wish  to  simply 
respond  to  requests  aie  assuming  that 
the  number  of  requests  will  be  minimal. 
As  all  downstream  employers  are  now 
covered  by  the  rule,  this  is  not  a  realistic 
assumption.  Every  customer  they  have 
to  which  hazardous  chemicals  are 
suppUed  is  required  to  have  the  MSDSs. 
If  a  distributor  has  to  respond  to 
multiple  requests  from,  as  one 
commenter  testified  (Tr.  3-43),  10,000 
customers,  the  burden  on  both  the 
requestors  and  the  distributor  will  be 
significant. 

OSHA  specifically  recalculated  the 
costs  for  distributors  to  the 
nonraanufacturing  sector  to  consider  an 
"on  request"  system  (Ex  71-70).  These 
cost  figures  reiterated  the  findings  of  the 
original  cost  analysis,  i.e..  this  is  a  more 
costly  and  less  efficient  way  to 
distribute  the  information.  Furthermore, 
as  the  downstream  employers  are  not 
supposed  to  use  a  chemical  without 
having  the  MSOS,  it  will  cause  them  a 
delay  in  use  of  the  product,  or  increase 
the  probability  that  employees  will  be 
inadequately  protected  because 
employers  will  use  the  product  without 
the  MSDS.  Clearly,  downstream  users 
are  not  as  knowledgeable  about  the 
hazards  of  the  chemical  products  as  the 
manufactiu^rs  of  those  products.  The 
bi^t  way  to  protect  downstream 
employees  is  for  OSHA  to  assure  that 
complete  hazard  information  is 
provided  to  the  do'-vnsL-eaia  employers 
a.rid  employees  by  the  time  thry  receive 
the  chemical. 

Other  comments  from  these 
eirploj-ers  related  to  ideas  for 
infcnnation  to  be  included  on  mo:e 
dei.iiled  labels,  instead  of  MSDSs  (Ex. 
28),  or  other  specific  suggestions  for 
modification  of  the  disLfibctor's  d»ities 
(Ex  22).  These  will  be  dmalx  with  in  the 
sections  of  the  preamble  covering  labels 
and  material  safety  data  sheets. 


Laboratory  coverage.  The  current  HCS 
Umits  ccrverage  of  laboratories 
(paragraph  (b)(3)),  simply  requiring  that 
labels  be  kept  on  containers  that  are 
received  labeled;  that  material  safety 
data  sheets  which  are  received  be  kept, 
and  employees  be  given  access  to  them; 
and  that  employees  be  trained  in 
accordance  with  paragraph  (h)  of  the 
rule.  Paragraph(h)(2)(iii)  states,  among 
other  things,  that  employees  an  to  be 
informed  of  the  location  and  availability 
of  the  written  hazard  communication 
program.  Since  laboratories  are  not 
required  to  have  written  hazard 
communication  programs,  this  part  of 
the  information  and  training  program 
would  not  apply  to  these  types  of 
facilities.  Although  this  would  appear  to 
be  evident,  OSHA  has  received  a 
number  of  questions  regarding  this,  so 
the  provision  has  been  modified  to 
clarify  that  the  location  and  availability 
of  the  written  hazard  communication 
program  does  not  have  to  be  addressed 
in  the  laboratory  training  program.  The 
location  and  availability  of  material 
safety  data  sheets,  whic^  is  also 
currently  addressed  under  paragraph 
(h)(2)(iii).  would  still  have  to  be 
included  in  the  training  program. 

Two  other  technical  amendments 
have  been  made  to  clarify  the  laboratory 
provisions.  In  p>aragraph  (bK3)(iii),  the 
current  rule  states  that  employees  are  to 
be  "apprised  of  the  hazards  of  the 
chemicals  in  their  workplaces  in 
accordance  with  paragraph  (h)  of  this 
section".  Paragraph  (h)  requires 
employers  to  provide  employees  with 
both  information,  (h)(2),  and  training, 
(h)(3),  on  hazardous  chemicals  in  their 
work  area.  Some  employers  have 
misinterpreted  the  use  of  the  word 
"apprised"  in  (b)(3)(iii)  as  only 
requiring  hazard  information  transmittal 
and  not  training.  Clearly  the  intent  of 
referencing  paragraph  (h)  in  paragraph 
(b)(3)(iii)  was  to  require  employers  to 
"fully  implement  the  training 
provisions  of  the  hazard  communication 
st.nndard  for  laboratory  employees."  48 
FR  53288.  Paragraph  (b)(3)(iii), 
therefore,  has  been  clarified  to  indicate 
that  laboratory  employees  must  be 
provided  both  informatio.n  and  training 
in  accordance  \\ith  paragraph  (h). 

Another  recurring  question  involves  a 
laboratory's  responsibilities  as  a 
chemical  manufacturer  or  distributor. 
Thij  li.mited  previsions  of  paragraph 
(b)(3)  are  directed  to  an  employer's 
duties  to  laboratory  employees.  They  do 
not,  in  current  form,  affect  such  an 
employer's  duties  once  the  material  is 
being  packaged  and  shipped  elsewhere. 
At  that  point,  the  parts  of  the  standard 
that  deal  with  distribution  of  chemicals 
apply.  In  order  to  reiterate  those 


requirements,  OSHA  has  adopted  a 
technical  amendment  to  clarify  a 
laboratory's  duties  when  shipping  or 
transferring  a  chemical  out  of  the 
laboratory.  In  this  situation,  a  laboratory 
would  be  a  chemical  manufacturer  or 
distributor,  and  would  have  to  evaluate 
the  chemical's  hazards  under  paragraph 
(d)  and  label  contamers  and  provide 
material  safety  data  sheets  in 
accordance  with  the  rule  if  the  chemical 
is  determined  to  be  hazardous.  This 
would  inclVide  samples  sent  to  another 
laboratory.  It  must  be  reemphasized, 
however,  that  the  HCS  is  based  upon 
currently  available  information.  If  a  nevrf 
chemical  is  developed,  and  it  has  not 
been  tested  to  determine  its  hazardous 
effects,  then  there  is  no  information  to 
transmit.  The  rule  does  not  require 
testing  of  chemicals  to  be  performed. 

One  commenter  has  suggested  that 
laboratories  be  treated  the  same  as  any 
other  workplace  in  terms  of  protection 
(Ex.  11-125).  OSHA  believes  that  the 
feasibility  and  practlcahty  concerns  of 
laboratories  warrant  the  approach  taken 
(see  52  FR  31861;  48  FR  53287-69  for 
further  discussion). 

With  regard  to  laboratories,  it  should 
also  be  noted  that  OSHA  has  finalized 
a  specific  rulemaking  to  address 
Occupational  Exposure  to  Toxic 
Substances  in  Laboratories  (29  CFR 
1910.1450).  Some  interested 
commentexs  in  both  rulemakings  were 
concerned  about  potential  dupUcation 
or  conflict  in  the  requirements  of  the 
HCS  versus  the  laboratory  standard.  The 
Agency  drafted  the  final  laboratory 
standard  in  a  manner  that  does  not 
conflict  with  or  dupUcate  the 
requirements  of  the  HCS. 

Coverage  of  operations  involving 
sealed  containert.  The  1987  rule 
included  limited  coverage  for  work 
operations  where  employees  only 
handle  chemicals  in  sealed  containers, 
i.e..  they  are  not  opened  in  tfca 
workplace  under  normal  conditions  of 
use  (paragraph  (b)(4)).  No  changes  were 
proposed  for  the  provision  when  the 
NPR.M  was  pubUshed.  However,  OSHA 
is  maJung  a  minor  technical  amendment 
in  this  final  rule.  The  provision  as 
promulgated  requires  employers  to 
request  an  MSDS  for  chemicals  received 
without  one  when  employees  want  to 
have  access  to  the  MSDS.  There  was  no 
time  frame  included  in  the  rule  for  thi-j 
request  process.  In  this  final  rule,  OSHA 
has  clarified  that  the  request  is  to  be 
made  as  soon  as  possible.  OSIL^  hi^ 
generally  interpreted  this  to  me.an 
within  24  hours.  This  is  consistent  with 
the  requirement  in  (g)(6)(iii)  for  an 
employer  or  distributor  to  obtain  an 
MSDS  as  soon  as  possible  when  one  has 
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not  been  provided  with  a  shipment  of  a 
hazardous  chemical. 

There  were  comments  received  which 
asked  for  clarifications  of  the  sealed 
container  exemption.  In  particular, 
commenters  questioned  whether  the 
training  requirements  of  the  sealed 
container  provisions  apply  to  retail 
establishments  selling  consumer 
products.  Exs.  11-11  and  11-93.  For 
those  consumer  products  that  are  not 
otherwise  completely  exempted  (i.e., 
food,  drugs,  cosmetics  packaged  for  sale 
to  consumers  in  a  retail  establishment), 
training  would  apply  ujider  the  rule. 
OSHA  beheves  that  the  limited  nature 
of  the  requirements  are  minimally 
biudensome  to  these  types  of 
employers,  but  that  workers  need  to  be 
told  what  to  do  in  the  event  of  a  spill 
or  leak  in  this  situation.  The  large 
quantities  of  materials  present  pose  a 
different  potential  exposure  situation 
than  there  would  be  in  a  home  where 
consumers  generally  have  smaller 
quantities  stored.  The  training  can  be 
directed  to  the  various  types  of  hazards, 
and  need  not  be  on  the  specific 
chemicals. 

Labeling  exemptions.  Following 
publication  of  the  1987  final  rule,  the 
Department  of  Agriculture  (Ex.  5-28) 
and  the  Animal  Health  Institute  (Ex.  5- 
37)  requested  that  a  specific  exemption 
be  included  for  labehng  of  veterinary 
biological  products.  Although  these 
materials  are  considered  to  be  drugs,  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FDCA),  21  U.S.C.  392(b)  "defers" 
regulation  of  some  veterinary  biologies 
to  the  Department  of  Agriculture  when 
the  biologies  are  subject  to  the  Virus- 
Senim-Toxin  Act  of  1913,  21  U.S.C.  151 
et  seq. 

To  the  extent  that  the  hazards  of  these 
materials  are  biological  hazards,  the 
HCS  would  not  apply  in  any  event. 
However,  there  are  apparently  some 
chemicals  used  in  the  materials  that 
would  potentially  be  covered  by  the 
HCS  (in  particular,  formaldehyde). 
OSHA  has  added  an  exemption  for 
labeling  of  these  items  when  they  are 
subject  to  the  labeling  requirements  of 
either  the  Food  and  Drug 
Administration  or  the  Department  of 
Agriculture.  A  number  of  commenters 
supported  this  clarification  (Exs.  11—48, 
11-60.  11-76, 11-89, 11-101,  and  11- 
134),  and  no  one  objected.  It  should  be 
noted,  however,  that  this  exemption  is 
just  for  labeling,  and  to  the  extent 
chemical  hazards  are  present  in  these 
materials,  the  other  provisions  of  the 
HCS  would  apply  in  terms  of  employee 
protection. 

An  additional  comment  (Ex.  11-119) 
suggested  that  a  similar  labeUng  . 
exemption  be  incorporated  for  seeds 


that  are  labeled  in  accordance  v^th  the 
Federal  Seed  Act  administered  by  the 
U.S.  Department  of  Agriculture.  OSHA 
agrees,  and  has  added  such  an 
exemption  to  this  &nal  rule. 

OSHA  has  also  added  an  exemption 
for  additional  labeling  of  chemical 
substances  or  mixtures  that  are  labeled 
in  accordance  with  the  requirements  of 
EPA  under  the  Toxic  Substances 
Control  Act  (TSCA).  EPA  has  labeling 
authority  for  such  products  under 
TSCA,  and  has  adopted  some  labeling 
requirements  for  specific  substances. 
These  specific  labeling  requirements 
would  apply. 

Other  Exemptions 

Hazardous  waste.  The  existing  HCS 
includes  a  total  exemption  for 
hazardous  waste  when  regulated  by  EPA 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  However,  the  rule 
does  not  mention  hazardous  waste 
regulated  by  EPA  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  In  order  to  ensure  that 
coverage  of  the  rule  is  consistently 
applied,  this  exemption  has  been 
modified  to  include  hazardous 
substances  regulated  by  EPA  under 
CERCLA. 

Wood  dust.  In  the  preamble  to  the 
revised  final  rule,  OSHA  clarified  that 
the  wood  and  wood  products  exemption 
did  not  apply  to  "wood  dust."  Wood 
dust  is  not  generally  a  wood  "product." 
but  is  created  as  a  byproduct  during 
manufacturing  Of>eratJons  involving 
sawing,  sanding,  and  shaping  of  wood. 
Wood  dust  does  not  share  solid  wood 
products'  "self-evident"  hazard 
characteristics  that  supported  the 
exemption  of  wood  products  from  the 
HCS'  coverage.  Except  for  the  chemical 
additives  present  in  the  wood,  products 
such  as  lumber,  plywood,  and  paper  are 
easily  recognizable  in  the  workplace 
and  pose  a  risk  of  fire  that  is  obvious 
and  well-known  to  the  employees 
working  with  them.  The  potential  for 
exposure  to  wood  dust  within  the 
workplace,  especially  with  regard  to 
respirable  particles,  is  not  self-evident, 
nor  are  its  hazards  through  inhalation  so 
well-known  that  hazard  communication 
programs  are  unnecessary. 

OSHA  is  technically  amending  the 
rule  to  clarify  that  the  wood  and  wood 
products  exemption,  paragraph 
(b)(6)(iv),  only  applies  to  wood  or  wood 
products  for  which  the  chemical 
manufacturer  or  importer  can  show  that 
the  hazard  potential  is  limited  to  its 
flammabihty  or  combustibility,  and 
therefore  the  other  hazards  of  wood  dust 
or  other  chemicals  that  may  be  emitted 
from  treated  wood  would  be  covered. 


Lumber  which  will  not  be  processed  is 
exempted.  Although  this  has  been  the 
Agency's  enforcement  policy,  there  have 
been  commenters  who  suggested  that 
the  rule  itself  should  be  clarified  (Exs. 
2-104  and  2-105). 

OSHA  recognizes  that  there  are  some 
practical  questions  regarding  the 
appropriate  application  of  the  HCS 
requirements  to  wood  dust.  First,  it  is 
obvious  that  exposure  can  only  occur 
when  the  dust  is  generated  in  airborne 
concentrations,  in  a  particle  size  that 
can  be  inhaled  by  people  working  in  the 
area,  such  as  sanding,  sawing,  or 
grinding  operations.  (See,  e.g.,  Ex.  2- 
211).  The  rule  should  not  be  interpreted 
as  requiring  hazard  communication 
programs  for  wood  mulch,  which  is 
typically  made  up  of  rather  large  pieces 
of  wood,  and  not  processed 
downstream,  or  trace  quantities  of  wood 
dust  on  boards  that  have  been  cut. 
Secondly,  it  is  also  obvious  that  wood 
dust  cannot  be  labeled  in  these  work 
situations  since  it  is  not  "contained." 
Work  areas  could  be  placarded  with  the 
hazard  information  to  provide  an 
immediate  visual  warning  for  workers, 
involved  in  these  types  of  operations. 
The  inability  to  label  in  some  situations, 
however,  does  not  negate  the  need  for 
a  material  safety  data  sheet  and  training 
on  the  hazards  and  the  available  means  - 
of  protection,  and  these,  and  all  other 
HCS  requirements,  would  still  apply. 

The  question  of  who  should  be 
responsible  for  generation  of  the 
material  safety  data  sheet  is  one  which 
is  more  difficult  to  answer.  Several 
commenters  suggested  that  the  generator 
of  the  dust  in  a  particular  operation 
[e.g.,  furniture  manufacturing)  should  be 
responsible,  not  the  producer  of  the 
wood  product  (e.g..  a  logging  company) 
(Exs.  2-68.  2-104.  2-138,  and  2-211).' In 
this  situation,  as  well  as  similar 
situations  with  grain  and  other  products 
which  are  grown  rather  than  produced, 
OSHA  believes  it  is  appropriate  to  place 
the  responsibility  for  development  of 
the  MSDS  on  the  first  employer  who 
handles  or  processes  the  raw  material  in 
such  a  way  that  the  hazardous  chemical 
is  "produced"  and  released  into  the 
work  environment.  For  wood,  although 
some  dust  would  be  produced  when  the 
tree  is  felled,  it  appears  that  the  duty 
would  most  appropriately  fall  on  the 
sawmill,  which  is  a  manufacturing 
operation  (SIC  Codes  24  and  26).  For 
grain  dust,  it  would  be  the  grain 
elevator.  Data  sheets  would  thus  have  to 
be  provided  to  the  workers  in  these 
facilities  exposed  to  the  hazards,  and 
where  these  tj-pes  of  operations 
distribute  the  product  in  a  form  where 
the  hazard  %vill  be  generated  under 
further  processing  (eg.  the  sa^vmill  sells 
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boards  to  a  furniture  manufacturing 
facility),  then  the  material  safety  data 
sheet  must  be  transmitted  downstream 
as  well. 

Articles.  As  discussed  at  length  in  the 
NPRM  preamble  (53  FR  29828-33), 
OSHA  believes  that  the  definition  of  an 
exempted  "article"  which  was 
promulgated  under  the  original  final 
rule  in  1983  is  still  appropriate,  but 
proposed  a  minor  modification  to  clarify 
the  definition  to  be  consistent  with 
Agency  interpretations. 

The  current  definition  of  "article"  is 
as  follows: 

"Article"  means  a  manufactured  item:  (i) 
Which  is  fcrmed  to  a  specific  shap)e  or  design 
during  manufacture:  (ii)  which  has  end  use 
function(s)  dependent  in  whole  or  in  part 
upon  its  shape  or  design  during  end  use:  and 
(iii)  which  does  not  release,  or  otherwise 
result  in  exposure  to,  a  hazardous  chemical 
under  normal  conditions  of  use. 

The  new  definition  will  read  as  follows: 

"Article"  means  a  manufactured  item, 
other  than  a  fluid  or  a  particle:  (i)  Which  is 
formed  to  a  specific  shape  or  design  during 
manufacture:  (ii)  which  has  end  use 
function{s)  dependent  in  whole  or  in  pcirt 
upon  its  shape  or  design  during  end  use;  and 
(iii)  which  under  normal  conditions  of  use 
does  not  release  more  than  very  small 
quantities,  e.g.,  minute  or  trace  amounts,  of 
a  hazardous  chemical  (as  determined  under 
paragraph  (d)  of  this  section)  and  does  not 
pose  a  physical  hazard  or  health  risk  to 
employees. 

The  new  definition  differs  fi-om  the 
ciurent  one  in  that  it  includes  as  articles 
items  which  release  not  more  than  very 
small  quantities— e.g.,  minute  or  trace 
amounts — of  a  hazardous  chemical,  as 
long  as  these  items  do  not  pose  a 
physical  hazard  or  health  risk  to 
employees.  This  definition  gives 
manufacturers  and  importers  more 
latitude  in  determining  whether  an  item 
is  covered  under  the  HCS,  as  the  current 
definition  requires  that  to  be  considered 
an  article,  an  item  not  release  any 
amount  of  a  hazardous  chemical.  The 
proposed  definition  also  makes  clear 
that  fluids  and  particles  are  not  articles; 
this  is  not  a  change  in  the  definition,  but 
simply  articulates  this  fact  for  the  sake 
of  clarity. 

Many  of  the  commenters  on  the 
proposed  revision  supported  the 
changes  (see,  e.g.,  Exs.  11-1,  11-11, 11- 
40,  11-48,  11-50,  11-51.  11-54, 11-86, 
11-90, 11-111,  and  11-133).  Some 
commenters  did  not  believe  that  a 
revision  was  necessary  in  any  event: 
"  •  •  *  [VVle  beheve  that  the  definition 
of  the  term  "article'  is  in  danger  of 
overelaboration.  The  extant  definition  is 
sufficient.  The  proposed  version,  while 
becoming  wordier,  would  still  be 
acceptable."  Ex.  11-10.  See  also  Ex.  11- 


136.  OSHA  has  concluded  that  the 
additional  language  as  proposed  is 
necessary  in  order  to  give  employers 
more  complete  information  on  what  an 
exempted  article  is,  and  is  adopting  the 
proposed  modifications  in  this  final 
rule. 

As  the  Agency  indicated  in  the  NPRM 
discussion,  the  definition  has  been  in 
place  since  1983,  and  chemical 
manufacturers  and  importers  have  been 
successfully  applying  it  to  their 
products  since  that  time.  There  appear 
to  have  been  few  citations  issued 
regarding  inappropriate  application  of 
the  article  exemption.  The  rulemaking 
participants  objecting  to  the  definition 
have  couched  their  objections  in  terms 
of  difficulties  in  applying  the 
requirements  of  the  rule.  However, 
OSHA  believes,  and  the  record 
accumulated  since  the  NPRM  was 
published  continues  to  support  this 
belief,  that  the  true  objection  is  to  the 
coverage  of  specific  products,  not  to 
whether  the  definition  can  be  applied  as 
written.  Producers  of  these  types  of 
products  clearly  can  determine  that  they 
are  not  articles  under  the  HCS,  and  thus 
the  requirements  of  the  rule  apply. 
Their  objections,  therefore,  are  to 
coverage  under  the  rule. 

OSHA  discussed  this  issue  at  length 
in  the  NPRM.  As  indicated  at  that  time, 
the  primary  participants  regarding  this 
issue  are  Tlie  Formaldehyde  Institute 
(Ex.  11-37, 11-140,  Ex.  86),  and 
representatives  of  other  organizations 
associated  with  formaldehyde-treated 
products  (see,  e.g..  National 
Particleboard  Association  (Ex.  11-137. 
Ex.  74);  National  Cotton  Council  (Ex.  58, 
Tr.  7-183-91.  Ex.  91)).  It  should  be 
noted  that  both  the  Formaldehyde 
Institute  and  the  National  Particleboard 
Association  submitted  notices  of  intent 
to  appear  at  the  informal  public 
hearings,  but  withdrew  prior  to 
presenting  their  testimony. 
Furthermore,  although  their  post- 
hearing  exhibits  have  been  entered  into 
the  record,  as  a  procedural  matter, 
organizations  not  participating  in  the 
hearing  are  not  allowed  to  file  post- 
hearing  exhibits.  In  addition,  the 
National  Cotton  Council  was  permitted 
to  testify  the  last  day  of  the  hearing,  but 
had  not  submitted  a  notice  of  intent  to 
appear.  Consequently,  testimony  was 
not  available  prior  to  the  hearing  to 
enable  OSHA  and  other  interested 
parties  to  prepare  questions  on  it.  The 
National  Cotton  Council  submitted  a 
post-hearing  exhibit  March  23  (8  days 
after  the  period  for  submission  of  briefs 
was  concluded).  Since  this  submission 
was  not  a  brief,  it  should  have  been 
submitted  by  February  13,  the  date  for 


hearing  participants  to  present 
additional  information. 

OSHA  is  not  going  to  repeat  all  of  the 
discussion  regarding  the  Agency's 
interpretation  of  the  rule's  requirements. 
(See  53  FR  29828-33.)  The 
formaldehyde-related  commenters  have 
attempted  to  use  that  discussion  to 
argue  that  OSHA's  position  on  articles 
is  inconsistent  with  other  parts  of  the 
rule  or  with  Agency  interpretations. 
This  simply  is  not  the  case,  and  the 
discussion  stands  as  the  Agency's 
position. 

The  rule  cannot  credibly  be 
interpreted  as  not  covering  the  products 
these  commenters  are  discussing.  In 
particular,  in  the  original  final  rule. 
OSHA  indicated  that  the  definition  of 
article  was  specifically  worded  in  the 
fashion  it  was  to  address  problems  with 
such  products  as  these  commenters  are 
concerned  about:  "For  example,  the 
ACnVU  (Ex.  Ill)  described  a  situation 
involving  fabrics  in  common  use  which 
are  treated  with  permanent  press  resins 
which  release  formaldehyde  when 
handled.  Workers  engaged  in  making 
clothing  fi'om  such  fabrics  should  be 
informed  about  the  nature  and  identity 
of  their  formaldehyde  exposures  *  *  *. 
Therefore,  the  definition  has  been 
modified  to  ensure  that  in  this  type  of 
situation,  hazard  information  is 
transmitted  to  employees  and 
downstream  employers."  43  FR  53293. 
Commenters'  arguments  that  their 
professional  judgment  allowed  them  to 
determine  that  downstream  risks  are 
negligible  are  completely  contrary  to  the 
rule  as  written.  Professional  judgment 
comes  into  play  only  with  regard  to  the 
weight  of  the  evidence  substantiating  a 
hazard,  not  with  regard  to  predicting 
downstream  exposures. 

As  OSHA  noted  in  the  NPRM,  the 
definition  of  an  article  and  application 
of  that  definition  to  determine  whether 
an  item  is  exempted,  is  an  issue  for 
chemical  manufacturers  and  importers, 
not  non-manufacturers.  Non- 
manufacturers  have  no  responsibility  for 
applying  the  definition,  and  can  rely  on 
the  evaluations  performed  by  their 
suppliers.  One  commenter  took  issue 
with  this  statement  (Ex.  11-111),  and 
indicated  that  non-manufacturing  is 
concerned  about  articles  as  well.  Some 
of  these  commenters  supported  the 
position  that  the  article  definition 
should  be  narrowed  so  as  to  result  in 
fewer  products  being  covered  in  non- 
manufacturing  workplaces  (see.  e.g.,  Ex. 
11-135,  11-142).  That  is  a  different 
issue  than  claiming  that  the  definition 
itself  is  unworkable,  and  OSHA  is 
reiterating  that  application  of  the 
definition  to  manufactured  items  is  an 
issue  that  is  solely  the  concern  of 
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manu£acturers.  Therefore,  opinions 
expressed  by  these  non-manufacturers 
who  have  no  experience  applying  the 
definition,  and  have  no  responsibiUty  to 
do  so,  are  irrelevant  as  to  whether  the 
definition  should  be  revised. 

The  primary  alternative  suggested  by 
representatives  of  the  formaldehyde 
industry  commenters  is  that  OSHA 
exempt  de  minimis  releases  so  that  a 
manufactured  item  which  releases 
"small"  amounts  of  a  hazardous 
chemical  during  normal  conditions  of 
use  is  still  considered  an  article  and  not 
covered  by  the  HCS.  (See,  e.g.,  Exs.  11- 
37. 11-107, 11-122.  11-127, 11-135, 
11-137, 11-140, 11-142, 11-146. and 
11-154)  (six  of  these  commenters  are 
formaldehyde-related  organizations;  two 
are  construction  representatives  who  do 
not  have  to  apply  the  de^nition;  one  is 
a  mining  industry  representative  that  is 
not  covered  by  OSHA).  Several 
commenters  indicated  that  the  changes 
were  a  step  in  the  right  direction,  but 
did  not  go  far  enough  (Exs.  11-38, 11- 
137,  and  11-147). 

As  indicated  in  the  NPRM,  this 
alternative  simply  does  not^provide 
sufficient  protection  for  em'ployees.  and 
does  not  address  the  true  issue  of 
concern — the  exposure  of  employees. 
Manufacturers  and  importers  often 
cannot  accurately  predict  dowmstream 
exposures  to  a  hazardous  chemical,  and 
individual  reactions  to  an  exposure 
vary.  The  purpose  of  this  standard, 
therefore,  is  to  provide  information  on 
all  hazardous  chemicals  to  which 
employees  could  be  exposed. 

No  new  arguments  have  been 
presented  by  these  rulemaking 
participants,  and  as  discussed  in  the 
NPRM,  the  existing  arguments  are  not 
persuasive.  As  a  result  of  comments 
these  same  participants  and  others  have 
made  in  the  formaldehyde  docket,  the 
hazard  communication  provisions  of  the 
formaldehyde  rule  were  stayed 
repeatedly,  and  the  HCS  was  applied  to 
those  products.  As  OSHA  had  indicated 
in  the  NPRM,  the  0.1  ppm  cut-off  that 
applied  in  the  formaldehyde  standard 
was  a  de-regulatory  provision — it 
resulted  in  the  hazard  communication 
provisions  of  that  rule  applying  to  fewer 
products  than  would  be  covered  under 
the  HCS.  As  far  as  OSHA  is  concerned, 
the  specific  formaldehyde  rulemaking 
addressed  the  concerns  of  the  industry 
producing  such  products  by  establishing 
a  substance-specific  de  minimis  cut-off 
for  formaldehyde.  That  cut-off  was  then 
stayed  at  the  request  of  the  industry 
representatives.  The  Agency  does  not 
believe  it  is  appropriate  to  revise  the 
generic  HCS  rule  to  address  the  specific 
situation  with  regard  to  formaldehyde. 


OSHA  recently  published  a  new  final 
rule  on  formaldehyde  which  revised  the 
substance-specific  hazard 
communication  provisions  (57  FR 
22290;  May  27, 1992).  The  requirements 
of  this  specific  standard  with  regard  to 
hazard  communication  now  supercede 
the  generic  HCS  provisions.  As  these 
new  provisions  address  the  unique 
concerns  of  the  formaldehyde-related 
industries,  OSHA  does  not  believe  those 
industries'  concerns  need  be  dealt  with 
further  in  this  rulemaking  proceeding 
with  regard  to  the  article  definition.  As 
noted  in  the  formaldehyde  preamble  (57 
FR  22297-98),  nothing  in  the 
formaldehyde  rule  should  be  considered 
to  be  precedent-setting  with  regard  to 
hazard  communication.  It  was  a  unique 
situation  that  was  handled  on  an 
individual  basis  and  does  not  apply  to 
the  generic  provisions  of  the  HCS. 

Several  commenters  suggested  that 
the  mixture  rule  should  be  applied  to 
the  entire  article,  including  die 
chemicals  that  are  boimd  inextricably 
and  to  which  employees  are  not 
exposed  (Exs.  11-122, 11-127, 11-137, 
and  11-140).  As  OSHA  described  in  the 
NPRM,  this  is  inappropriate  and 
irrelevant  to  employee  exposures.  The 
weight  or  volume  of  a  gas  present  in  a 
solid  material  is  totally  unrelated  to 
what  is  released — in  the  situation  of  the 
formaldehyde-contaminated  products, 
the  gas  is  100%  of  the  release  even 
though  the  relative  weight  or  volume 
would  be  far  less  than  the  percentages 
indicated.  Two  other  commenters 
indicated  they  did  not  agree  with  the 
discussion  regarding  mixtures  (Exs.  11- 
86,  11-137)— however,  the  discussion 
merely  describes  what  the  standard 
already  requires.  One  commenter 
suggested  that  the  definition  be  clarified 
to  indicate  that  the  hazard 
determination  is  to  be  done  on  the 
release.  Ex.  11-147.  The  definition 
already  refers  to  paragraph  (d)  with 
regard  to  the  release,  and  the  overall 
scope  of  the  standard  is  Umited  to 
exposures  which  occur  when  chemicals 
are  released. 

Other  commenters  indicated  that 
OSHA  should  emphasize  that 
manufacturers  do  not  have  to  consider 
misuse  when  determining  if  their 
product  is  an  article.  Exs.  11-11, 11- 
111.  (Another  conunenter  indicated  that 
the  definition  should  cover  abnormal 
conditions  of  use  as  well  as  normal.  Ex. 
11-125.)  The  definition  does  not 
mention  misuse,  and  certainly  that  is 
not  a  factor  in  the  manufacturer's 
decision.  It  also  does  not  apply  to  the 
ultimate  destruction  of  the  product,  e.g., 
materials  emitted  when  plastics  are 
incinerated.  Chemical  manufacturers 
and  importers  do  have  to  consider  any 


intermediate  uses  prior  to  the  final  use, 
i.e..  whether  installation  or  finishing  of 
the  item  results  in  employee  exposures 
(Ex.  11-21).  The  ACCSH 
recommendations  suggested  that  the 
definition  hst  some  of  these  types  of 
operations  that  would  be  covered  (such 
as  welding).  OSHA  does  not  think  that 
is  necessary,  and  as  has  already  been 
stated,  the  definition  is  in  danger  of 
becoming  too  detailed.  Therefore,  we 
reiterate  again  that  the  exemption 
applies  to  the  end  use  of  the  product 
only — ^if  intermediate  uses  result  in 
exposures,  they  are  covered  under  the 
rule. 

A  number  of  other  comments  were 
also  received.  One  suggestion  (Ex.  11- 
51)  was  that  further  consideration 
should  be  given  to  exempting  those 
amounts  not  known  to  cause  adverse 
health  effects.  Similar  to  the  argimients 
regarding  de  minimis  cut-offs,  this 
suggestion  presiunes  a  "bright  line" 
determination  of  when  risks  will  occur 
and  knowledge  of  downstream 
exposures.  This  approach  is  not 
consistent  with  the  intent  of  the  HCS  to 
prevent  effects  from  occiuring  by 
providing  information  prior  to  putting 
the  employee  at  risk. 

It  was  also  suggested  that  for 
polymers,  the  primary  concern  should 
be  what  employees  are  exposed  to,  not 
simply  the  constituents  (Ex.  11-51). 
This  is  true  for  all  articles,  and  is  the 
approach  OSHA  has  adopted. 

One  commenter  indicated  that  most 
medical  devices  are  articles  (Ex.  11- 
107) — OSHA  agrees  that  this  is  probably 
true,  since  medical  devices  include  such 
items  as  crutches,  etc.  Where  this  is  not 
true  and  hazardous  chemicals  are  not 
completely  boimd  up  in  the  medical 
device,  it  would  not  be  an  article.  It  was 
also  noted  that  trace  amounts  will  be 
difficuh  to  determine  (Ex.  11-122). 

Another  commenter  stated  that 
adding  the  exemption  for  fluids  and 
particles  confused  the  issue,  and  it 
should  be  deleted  (Ex.  11-108).  OSHA 
does  not  agree.  Fluids  and  particles 
never  met  the  definition  in  the 
exemption  anyway,  and  stating  that 
explicitly  ensures  tlie  definition  is 
interpreted  correctly  and  is  consistent 
with  EPA's  definition  of  an  article. 

However,  as  has  been  discussed 
previously,  it  is  not  appropriate  to  adopt 
all  of  EPA's  definition  since  it  does  not 
adequately  address  worker  exposures 
(Ex.  11-135).  nor  is  it  appropriate  to 
exempt  exposures  below  the  PEL  (many 
chemicals  do  not  have  PELs,  and  the 
manufacturers  cannot  predict  what 
dowmstream  exposures  will  be  (Ex.  14- 
122)).  Similarly,  an  action  level  or 
percentage  of  PEL  as  a  trigger  is  not 
appropriate  for  an  information 
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transmittal  standard,  and  will  not  work 
as  the  majority  of  chemicals  do  not  have 
PELS  (Exs.  11-127, 11-131). 

One  commenter  was  under  the 
impression  that  the  change  in  definition 
would  result  in  hundreds  of  products  in 
the  printing  industry  being  covered  that 
weren't  covered  under  the  original  rule 
(Ex.  11-162).  This  is  inexplicable  to 
OSHA  since  the  revised  definition  was 
simply  a  clarification  of  the 
requirements,  not  a  change  in  the 
provision. 

The  National  Electrical  Manufacturers 
Association  (Ex.  24)  submitted  examples 
of  electrical  brushes  to  the  record,  and 
was  concerned  about  a  court  decision 
involving  such  products.  It  should  be 
noted  that  decisions  concerning  the 
applicability  of  the  rule  to  items  such  as 
electrical  brushes  are  to  be  made  on  a 
case-by-case  basis  by  the  chemical 
manufacturer  or  importer  in  the  hazard 
determination  process.  It  is  entirely 
possible  that  electrical  brushes  from 
different  manufacturers  would  be 
treated  differently  under  the  rule, 
depending  upon  their  specific 
characteristics.  The  brushes  of  concern 
in  the  court  c^se  released  copper  and 
graphite  dust  as  a  result  of  handling, 
and  employees  were  exposed.  It  is 
conceivable  that  other  brushes  would 
not  be  capable  of  releasing  such 
materials  when  handled,  and  thus 
would  not  be  covered. 

OSHA  concludes  that  no  further 
change  in  the  definition  is  warranted 
based  on  the  information  submitted  to 
the  record.  In  fact,  the  information  is  not 
new,  and  simply  repeats  the  argimients 
previously  presented  and  rejected  by 
OSHA  in  the  NPRM. 

Food,  drugs,  cosmetics,  and  alcoholic 
beverages.  For  ease  of  reference,  OSHA 
has  reorganized  these  exemptions  in 
this  final  rule  and  separated  them  by 
topic  [i.e.,  there  is  a  specific 
subparagraph  dealing  writh  food  and 
alcoholic  beverages,  another  with  drugs, 
and  a  third  with  cosmetics). 

In  the  1987  revised  final  rule,  OSHA 
included  an  exemption  for  food,  drugs, 
cosmetics,  or  alcoholic  beverages  in  a 
retail  establishment  which  are  packaged 
for  sale  to  consiuners  (paragraph 
(b)(6)(v)).  This  exemption  recognized 
that  even  where  these  chemicals  are 
hazardous  (and  many  are  not, 
particularly  in  the  area  of  food  items), 
they  present  little  or  no  hazard  to 
employees  when  they  are  in  final 
packaged  form  for  sale  to  consumers. 
This  exemption  effectively  Umited 
coverage  of  many  retail  establishments 
which  only  have  hazardous  chemicals 
in  this  form,  i.e.,  packaged  for  sale  to 
consumers.  But  it  did  not  exempt  these 
products  when  they  are  being  used  in  a 


retail  establishment  and  thus  exposing 
employees. 

As  previously  stated  in  the  preamble 
to  the  revised  final  rule,  if  a  product  is 
exempted  downstream,  a  distributor  has 
no  responsibility  for  providing  a  MSDS 
on  that  product  to  the  retail  distributor. 
"In  addition,  since  these  products  are 
exempted,  employers  which  package 
them  for  retail  sale  would  not  have  to 
furnish  material  safety  data  sheets  to 
distributors  receiving  the  products."  52 
FR  31862.  Several  commenters 
suggested  that  wholesale  distributors  be 
exempted  (Ex.  11-39),  or  that  the 
packaged  materials  be  exempted  at  the 
wholesale  level  as  well  (Exs.  11-111, 
11-117, 11-158).  OSHA  disagrees.  The 
large  volume  of  chemicals  handled  in 
these  types  of  workplaces,  and  the  fact 
that  they  may  readily  spill  or  leak,  poses 
a  risk  to  the  distributors'  employees. 
Their  coverage,  however,  is  already 
limited  by  the  sealed  container 
provisions  (paragraph  (b)(4))  of  the  rule 
to  maintaining  information  received, 
and  training  workers  with  particular 
emphasis  on  handling  spills  and  leaks. 
This  approach  minimizes  the  burdens  of 
coverage,  while  providing  adequate 
protection  for  employees  who  only 
handle  these  chemicals  in  sealed 
containers. 

Food.  OSHA  proposed  a  further 
modification  to  this  exemption  to  both 
clarify  and  extend  it  to  other  food  and 
alcoholic  beverage  products  in  retail 
establishments  that  are  being  prepared 
for  consumption  by  consumers.  Thus 
food  used  for  cooking  meals  to  be  sold 
to  customers  would  be  exempt,  as 
would  alcoholic  beverages  which  are 
sold  by  the  glass  and  thus  prepared  for 
consumption  rather  than  "packaged"  for 
consumer  use.  Although  OSHA  believes 
that  most  such  products  in  terms  of  food 
items  would  not  be  hazardous  under  the 
rule  in  any  event,  it  appears  that  some 
manufacturers  are  nevertheless 
providing  material  safety  data  sheets  for 
such  items  as  aflatoxin  in  peanut  butter 
used  in  a  restaurant.  To  ensure  such 
interpretations  are  not  made,  and  that 
material  safety  data  sheets  are  not 
unnecessarily  being  provided  for  such 
items,  OSHA  proposed  this 
modification  to  the  exemption  and 
invited  comment  on  the  proposed 
language. 

Comments  supporting  this  exemption 
were  received  (Exs.  11-25, 11-88,  11- 
113,  and  11-117),  although  it  was 
suggested  that  no  differentiation  be 
made  between  packaged  and 
unpackaged  food  in  this  exemption  (e.g., 
bulk  food  shipments)  (Exs.  11-25  and 
11-115).  No  comments  were  received 
that  objected  to  the  proposed 
exemption.  One  commenter  suggested 


that  food  be  totally  exempted  (11-115), 
but  food  can  be  a  hazardous  chemical  at 
some  stages  of  production  [e.g.,  flour 
dust  causes  baker's  asthma).  It  was  also 
suggested  that  it  be  clarified  that 
beverages  other  than  those  that  are 
alcoholic  are  considered  to  be  food.  This 
appears  to  OSHA  to  be  self-evident. 

■To  accommodate  the  concerns  raised, 
OSHA  has  re-drafted  the  exemption 
pertaining  to  food  and  alcoholic 
beverages  as  follows: 

"Food  or  alcoholic  beverages  which 
are  sold,  used,  or  prepared  in  a  retail 
establishment  (such  as  a  grocery  store, 
restaurant,  or  drinking  place),  and  foods 
intended  for  personal  consumption  by 
employees." 

Drugs.  The  original  HCS  covered  the 
manufacture  and  formulation  of  drugs 
in  the  manufacturing  sector.  The  rule 
included  a  labeling  exemption  for  such 
products  when  they  were  labeled  in 
accordance  with  the  regulations  of  the 
Food  and  Drug  Administration  (FDA), 
but  all  other  aspects  of  the  program 
were  applicable  to  the  drug  products  as 
well  as  those  chemicals  used  to  make 
them.  In  preparing  the  revised  final  rule, 
OSHA  determined  that  it  is  not 
necessary  to  cover  such  drugs  in  the 
non-manufacturing  sector  when  they  are 
in  a  form  that  is  not  likely  to  result  in 
exposure  to  employees.  "Thus  the  rule 
totally  exempted  drugs  when  they  are  in 
a  retail  establishment  (i.e.,  a  drug  store 
or  a  pharmacy)  and  are  pre-packaged  for 
sale  to  a  consumer  (paragraph  (b)(6)(v)). 
Therefore  all  over-the-counter  drugs 
were  exempted  at  the  retail  level  (thus 
wholesale  distributors  did  not  have  to 
send  MSDSs  to  the  retail  facilities),  and 
many  prescription  drugs  were  exempted 
at  the  retail  level  as  well  since  they  are 
packaged  prior  to  reaching  the  retail 
establishment.  In  addition,  OSHA 
included  an  exemption  for  drugs  in 
solid,  final  form  [e.g.,  pills,  tablets, 
capsules)  for  direct  administration  to  a 
patient.  As  mentioned  previously,  this 
was  based  on  the  Agency's 
determination  that  the  potential  for 
exposure  is  minimal  from  drugs  in  these 
forms. 

However,  in  recognition  of  the  fact 
that  there  are  various  types  of  workers 
who  may  be  exposed  to  drugs  in 
hospitals  or  pharmacies  (eg.,  nurses, 
nurses'  aides,  pharmacy  aides,  janitors, 
or  technicians),  OSHA  did  not  exempt 
those  drags  that  are  not  solid  or  are  not 
pre-packaged  for  sale  to  consumers  (a 
pharmacy  in  a  hospital  would  be 
considered  to  be  a  retail  sale 
establishment  for  purposes  of  the 
exemption  as  written).  What  remains 
under  this  approach  are  primarily 
powder,  aerosol,  or  liquid  prescription 
drugs.  (An  industry  representative 
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admitted  in  response  to  questions 
during  the  hearing  that  these 
exemptions  eliminated  coverage  of  75% 
of  drug  products  and  that  industry 
estimates  of  cost  did  not  take  these 
exemptions  into  account  (Tr.  3-94-95)). 
Thus  nurses  required  to  mix  anti- 
neoplastic drugs,  for  example,  or 
janitors  cleaning  up  spills,  would  be 
entitled  to  a  material  safety  data  sheet 
and  training  under  the  revised  final 
rule. 

There  was  little  discussion  of  the  drug 
issue  in  the  record  prior  to  the  revised 
final  rule  (see,  e.g.,  Ex.  2-176). 
However,  since  drugs  are  designed  to  be 
biologically  active,  OSHA  wants  to 
ensure  that  employees  will  be  properly 
protected.  As  an  example  of  potential 
problems,  OSHA  cited  a  report  in  the 
American  Industrial  Hygiene 
Association  Journal  (Ex.  4-59)  that 
described  one  hospital's  experience 
with  a  drug  that  is  generated  as  an 
aerosol  in  a  tent  for  administration  to 
children.  Nurses,  respiratory  therapists, 
doctors,  and  other  employees  are 
directly  exposed  when  they  enter  the 
tent  to  care  for  the  patients.  Information 
on  the  drug  indicates  that  such 
occupational  exposure  may  result  in 
carcinogenesis,  fertility  impairment,  and 
fetotoxicity.  In  addition,  however, 
employees  who  were  exposed  also 
complained  of  experiencing  acute 
effects  such  as  headaches,  burning  and 
dryness  of  the  eyes,  coughing  and 
dryness  of  the  upper  respiratory  tract. 
The  hospital  eventually  devised  a 
protective  program  for  exposed 
employees  based  upon  its  experiences. 
A  MSDS  with  recommendations  for 
protective  measures  may  have  helped 
them  resolve  the  situation  prior  to 
employees  being  exposed. 

In  response  to  the  approach  taken  in 
the  revised  final  rule,  the  National 
Wholesale  Druggists'  Association 
(NWDA)  (Ex.  5-85)  recommended  that 
OSHA  recognize  package  inserts 
approved  under  FDA  regulations  as  an 
acceptable  alternative  to  material  safety 
data  sheets  required  under  the  rule. 
Additionally,  the  NWDA  suggested  that 
the  Physicians'  Desk  Reference,  a 
privately  developed  reference  regarding 
drugs,  also  be  considered  to  be  an 
alternative  to  requiring  MSDSs  for  drugs 
approved  by  FDA.  Other  commenters 
recommended  that  all  prescription 
drugs  be  exempted  since  they  are 
adequately  covered  by  FDA  labels,  other 
available  resources,  and  the  medical 
training  of  persons  handling  or 
supervising  handling  of  the  drugs  (Exs. 
5-77  and  5-102). 

Although  the  purpose  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 
administered  by  the  FDA  is  to  protect 


consimiers  of  such  products  and  the 
general  public  (see,  e.g..  Pharmaceutical 
Mfrs  V.  FDA.  484  F.  Supp.  1179, 1183 
(D.Del.  1980)),  the  product  data  inserts 
that  accompany  pharmaceuticals  do 
contain  some  information  that  is 
analogous  to  that  found  on  MSDSs  and 
would  provide  some  protection  for 
employees.  In  particular,  at  21  CFR 
201.100(d)(1),  FDA  requires  that  inserts 
for  prescription  drugs  for  human  use 
must  contain  the  following  information: 

Adequate  information  for  such  use, 
including  indications,  effects,  dosages, 
routes,  methods,  and  frequency  and  duration 
of  administration  and  any  relevant  warnings, 
hazards,  contraindications,  side  effects,  and 
precautions,  under  which  practitioners 
licensed  by  law  to  administer  the  drug  can 
use  the  drug  safely  and  for  the  purposes  for 
which  it  is  intended  •  •  •  (in)  the  same  | ) 
language  and  emphasis  as  labeling  approved 
or  permitted  •   •  • 

This  would  be  useful  chemical  hazard 
information  for  employees  involved  in 
administering  the  products  even  though 
employee  protection  is  not  the  primary 
purpose  of  the  information  presented. 

In  addition  to  publication  of  such 
information  in  the  package  inserts 
themselves,  the  FDA  regulations  also 
state  that  (21  CFR  202.1(1)(2)): 

(Rleferences  published  (for  example,  the 
"Physicians'  Desk  Reference")  for  use  by 
medical  practitioners,  pharmacists,  or  nurses, 
containing  drug  information  supplied  by  the 
manufacturer,  packer,  or  distributor  of  the 
drug  and  which  are  disseminated  by  or  on 
behalf  of  its  manufacturer,  packer,  or 
distributor  are  hereby  determined  to  be 
labeling  as  defined  [by]  the  Act." 

According  to  the  Physicians'  Desk 
Reference  (PDR)  in  its  Forward  (40th  ed. 
1986),  "drug  information"  in  the  PDR  is 
"prepared  by  manufacturers,  edited  and 
approved  by  their  medical  department 
and/or  medical  consultant."  PDR 
publishes  the  information  verbatim.  Id. 

OSHA  proposed  to  modify  the 
definition  of  "material  safety  data 
sheet"  under  the  rule  to  indicate  that  a 
package  insert  approved  by  FDA,  or  an 
entry  in  the  PDR  prepared  in  accordance 
with  FDA's  requirements,  be  considered 
in  compliance  with  the  HCS 
requirements  for  a  MSDS  for  these 
products.  In  addition,  the  exemption 
regarding  solid  drugs  was  corrected  to 
read  "e.g.,  tablets  or  pills"  rather  than 
"j.e."  as  is  cxirrently  indicated  in  the 
revised  final  rule  (see,  e.g.,  Exs.  5-77,  5- 
85,  and  5-102). 

"The  Agency  invited  comment  on  this 
issue,  particularly  from  employees  who 
would  be  affected  by  the  modification  to 
ensure  that  they  agree  that  this 
information  is  adequate  for  their 
protection.  The  existing  exemption  for 
labeling  would  remain  in  eH^ect, 


employers  would  still  have  to  have 
hazard  communication  programs  where 
covered,  and  training  would  have  to  be 
given  to  those  employees  who  have  not 
previously  been  trained  regarding  the 
hazards  and  protective  measures. 

Industry'  representatives  consistently 
supported  the  use  of  alternatives  to 
MSDSs  for  drugs  (see,  e.g.,  Ex.  11—42, 
11-60, 11-108, 11-115,  and  11-153),  or 
further  thought  that  a  full  exemption 
from  all  requirements  was  warranted 
(e.g.,  Exs.  11-54, 11-59, 11-75.  11-120, 
and  11-138)  or  that  drugs  should  be 
exempted  when  handled  by  wholesalers 
(Ex.  11-158).  "Applying  the  Hazard 
Communication  Standard  to  drugs  that 
are  either  aerosol,  mist,  or  liquid  and  for 
patient  use  seems  both  impractical  and 
questionable.  To  begin  with,  if  these 
drugs  are  being  handled  by  nurses  or 
doctors,  they  are  being  handled  by 
professionals  trained  to  dispense 
medication."  Ex.  11-120.  It  was  also 
suggested  that  the  exemption  be  further 
extended  to  manufacturing  (Ex.  11-48), 
and  that  other  alternative  information 
sources  be  permitted  in  addition  to 
those  indicated  in  the  proposal  (Exs. 
11-92, 11-108,  and  11-138). 

Additionally,  some  of  these 
commenters  suggested  that  other  items 
regulated  by  FDA  (such  as  medical  and 
dental  devices)  should  also  be  allowed 
to  be  accompanied  by  package  inserts 
instead  of  MSDSs  (Exs.  11^8, 11-96, 
and  11-108). 

It  was  also  suggested  that  other 
information  comparable  to  the  PDR 
should  be  permitted  (Exs.  11-92, 11- 
108,  and  11-138),  and  it  was  noted  that 
FDA  does  not  actually  approve  package 
inserts,  they  are  just  issued  in 
compliance  with  the  law,  and  therefore 
the  OSHA  rule  should  not  refer  to 
approved  inserts  (Ex.  11-48). 

Another  commenter  suggested  that 
the  PDR  be  permitted  to  be  used,  but 
that  the  entries  be  modified  to  include 
safety  information  for  workers  (Ex.  11- 
62).  It  was  also  confirmed  that  training 
needs  to  be  provided  for  proper 
handling  of  drugs  (Ex.  11-92),  so  a  total 
exemption  would  hot  be  appropriate. 
However,  one  commenter  suggested  that 
OSHA  could  rely  on  "voluntary" 
training  (Ex.  11-120). 

On  the  other  hand,  a  number  of 
commenters  indicated  that  package 
inserts  end  PDR  entries  are  not 
acceptable  alternatives  to  MSDSs  (Exs. 
11-7, 11-21,  11-69, 11-103,  11-125, 
and  11-144).  Concerns  expressed  by 
these  commenters  included  the  fact  that 
the  information  on  the  package  inserts 
and  PDR  entries  is  not  clear  or  easily 
understood,  and  the  information  is  not 
comparable  to  that  included  on  MSDSs. 
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For  example,  the  American  Nurses* 
Assodatioa  and  the  Araehcan 
Association  of  Critic^  Care  Nurses  (Ex. 
1 1-69)  objected  to  aliowing  alteraatives 
to  MSI>Ss  for  drugs.  "The  use  of  such 
inserts  or  entries  has  not  historically 
been  for  occupational  exposure  alerts 
•   *   '  Additionally,  they  are  usually  in 
minute  print  aad  contain  vol<.iminous 
jiatient  ri?sponse  and  safety  information. 
Tnis  would  negate  the  effect  of  a  hazard 
elert  to  employees."  1  he  ANA  and 
AACN  indicated  that  nurses  are 
experiencing  significant  exposjire 
potentials  to  many  different  types  of 
drugs:  "increasingly,  niirses  have  to  mix 
patients'  intravenous  medications  on 
holidays,  evening,  night  and  weekend 
shifts  because  there  is  no  pharmacist  in 
the  facility.  Likewiso,  nurses  have  had 
to  perform  housekeepLog  duties, 
cleaning  equipment,  and  disinfecting 
patient  ar^^s  after  waste  spills  *   •  • 
Technological  advances  in 
pharmaceuticals  used  to  medicate 
patients  and  for  medical  treatment 
could  increase  nurse  exposures  to  drugs 
that  are  harmful  outside  of  the 
pharmacy  preparation  area." 

Similarly,  the  American  Federation  of 
State,  County  and  Municipal  Lmploj'ees 
(Ex.  11-144)  stated:  "Workers  may 
receive  signiucant  and  hazardous 
exposure  to  drugs  in  the  course  of 
manufacturing,  preparing,  or 
ad.ministsring  those  drugs.  For  example, 
hospital  personnel  who  prepare  and 
a'jminister  c\ioto>2C  drugs  have  been 
shown  to  experience  both  short-term 
health  effects  (such  as  dizziness,  nausea, 
headache,  lightheadedness,  allergic 
reactions),  and  chronic  effects 
(including  cancer,  leukemia,  birth 
defects,  miscarriages,  and  chromosomal 
damage).  Waste  anesthetic  gases,  such 
as  nitrous  oxide,  have  caused  nausea, 
dizziness,  headaches,  fetigtie,  and 
imtability,  as  well  as  sterility, 
miscarriages,  birth  defects,  cancer,  and 
liver  and  kidney  disease,  among 
operating  room  staff  and/or  their 
spouses  (in  the  case  of  miscarriages  and 
birth  defects)."  AFSC\IE  also  noted  that 
PDR  entries  aad  package  inserts  do  not 
include  the  fctilowing  information  that 
MSDSs  would:  Exposure  Hmits, 
physical  hazards,  routes  of  exposure, 
health  hazard  data  related  to  worker 
exposure,  control  measures,  and 
procedures  for  safe  handling  and  use. 

OSHA  has  decided  iK)t  to  adopt  the 
proposed  modification  in  the  final  rule. 
It  is  clear  from  the  comments  of  worker 
representatives  and  others  that  the 
proposed  alternative  does  not  provide 
adequate  information,  and  is  XMt  as 
effective  as  having  MSDSs. 

Although  the  National  Wholesale 
Druggists  Association  has  provided 


estimates  of  extensive  burdens  that 
would  be  caused  by  coverage  of  the  non- 
solid,  prescription  drugs  in  the  non- 
manu&M^turing  Lndustries,  their  numbers 
are  not  credible.  As  mentioned 
previously,  even  assumixig  that  the:r 
unit  costs  are  correct,  their  burden 
estimates  do  not  t£ke  into  account  the 
existing  exempdons  in  the  rule.  For 
example,  at  a  Congressional  bearing  (Ex. 
4-198)  the  .N"WDA  distributed  two 
MSDSs  for  toothpaste  and  an  cver-tbe- 
coimter  stomach  remedy  to  illustrate  the 
types  of  information  they  had  to 
distribute.  In  fact,  the  MSDS  for  the 
toothpaste  clearly  indicated  that  the 
chemical  was  not  hazardous  under  the 
HCS — so  it  was  not  covered  and 
distribution  of  the  MSDS  was  not 
necessary.  The  stomach  remedy  was 
combustible — a  concern  in  the 
manufacturing  facility.  However,  it  loo 
is  exempt  in  terms  of  MSDS  distribution 
once  it  is  packaged  for  sale  to  a 
consumer.  Thus  NWDA  members  are 
not  required  to  send  ViSDSs 
downstream  for  either  of  thftse  products. 

NWDA  estimated  that  comphanoe 
with  the  rule  would  cost  their  iruiustry 
$59  trillion  dollars  (Exs.  5-76  at  p.  175), 
although  at  the  same  time  they  reported 
total  sales  of  pharmaceutical  prcducts  to 
he  about  $13  billion  a  year.  More  recent 
estimates  varied  from  $1.8  million  per 
facility  to  $16  million  per  facility  (Tr.  3- 
94-95:  Ex.  82).  These  figures  are  grossly 
exaggerated,  and  are  based  on  incrrrect 
assumptions  srich  cs  having  an  MSDS 
included  with  every  package  instead  of 
provided  once  with  the  initial  shipment, 
or  providing  copies  of  every  MSDS  in  a 
product  line  to  every  customer  whether 
they  purchase  the  product  or  not.  OSHj\ 
does  not  find  N\\T)A's  arguments  to  be 
credible,  nor  do  we  believe  that  it  is 
in  feasible  to  distribute  MSDSs  for  drags 
that  are  not  already  exempted 
elsewhere.  Proper  protection  of  the 
workers  exposed  to  these  chemicals 
warrants  the  burdens  imposed. 

OSHA  also  raised  anotncr  issue  of 
concern  regarding  labeling  of  drugs 
dispensed  by  a  pharmacist  to  a  nurse 
who  gives  tt  to  the  patienL  It  is  our 
understanding  that  these  dispensed 
drugs  may  not  be  marked  in  any  wey, 
and  since  the  nurse  doesn't  transfer  the 
material  from  the  labeled  container,  the 

t)ortable  container  exemption  for 
abehng  would  not  spply.  OSHA  invited 
comment  on  suggestions  for  dealing 
with  this  issue  for  non-solid  drugs.  One 
conunenter  suggested  that  each  facihty 
should  develop  an  appropriate  method 
for  dealing  with  the  issue  in  conjunctkio 
with  a  training  program  (Ex.  11-92).  The 
other  indicated  that  dispensed  drugs  do 
not  need  to  be  labeled  (Ex.  1 1-96).  A 
third  suggested  that  although  the 


commenting  organization  supported 
such  labeling,  it  appeared  to  he  more 
beneficial  to  the  patient  than  to  health 
care  workers  (Ex.  11-69).  OSHA  has 
decided  that  the  containers  of  drugs 
dispensed  by  a  phiirmadst  to  a  heahh 
care  provider  to  give  to  a  patient  will  be 
considered  to  be  exemptwl  a^dor  the 
portable  container  previsions  of  the 
rule.  This  exemption  has  been  added  to 
paragraph  (f)(7).  Although  the  employee 
administering  the  drugs  may  not  be  the 
person  performing  the  transfer,  it 
appears  that  the  necessary  informeticn 
is  readily  accessible  to  them,  and  that 
labeling  the  individual  containers  is  not 
necessary  in  this  situation. 

Cosmetics.  OSHA  has  separated  the 
exemptions  applying  to  cosmetics  and 
placed  them  in  a  new  subparagraph,  but 
has  not  changed  the  substa.ice  of  the 
requiremen's.  Cosmetics  are  exempt 
when  packaged  for  sale  to  consimiers  in 
a  retail  establishment,  anA  when 
brou^t  Into  the  workplace  for 
employee  consumption.  Oll>erwise,  they 
are  covered  by  the  rule  when  they 
contain  hazardous  chemicals. 

Conmimer  products.  As  described  in 
the  NPR.M  (53  FR  29834-32).  one  of  the 
fundamental  principles  upon  which  the 
HCS  is  built  in  that  employees  are 
entitled  to  information  regarding  any 
chemical  which  is  hazardous  and  to 
which  they  are  potentially  exposed.  The 
type  of  use  a  hazardous  chemical  is 
intended  for  is  irrelevant — the  risk  bcirg 
addrt'ssed  is  exposure  to  a  chemical 
without  knowing  what  the  hazards  ar>d 
appropriate  protftctive  measures  are. 
That  being  the  case,  the  1982  Nl'RM 
contained  no  exemptions  for  any 
"types"  of  chemicals.  The  exemptions 
which  were  in  the  original  final  rule 
were  based  upon  comments  submitted 
to  the  ndemaking  record  after  that 
prcposaL  OSHA  limited  the  exemptions 
to  situations  where  other  regulatory 
programs  addressed  the  problems 
involved  (e.g.,  labeling  exemptions  for 
those  products  labeled  in  accordance 
with  another  Federal  agency's 
requirements),  or  where  the  hazards  did 
not  resuh  from  workplace  exposure. 

In  the  area  of  consumer  products,  the 
original  final  rule  inchideo  an 
exemption  for  additional  labels  on  siich 
products  when  they  are  labeled  in 
accordance  with  the  requirements  of  the 
Consumer  Product  Safety  Commission 
(CPSC).  CPSCs  requirements  for 
labeling  of  hazardous  substances  are  for 
the  purpose  of  protecting  consumers 
when  such  pircducts  are  used  in  the 
home,  the  school,  and  recreational 
facilities  (15  U.S.C.  2052(a)(1)).  The 
Federal  Hazardous  Substances  Act,  IS 
U.S.C.  1261  et  seq.,  and  regulations 
issued  under  that  Act  by  CPSC  are  not 


Federal  Register  /  Vol.  59.  No.  27  /  Wednesday,  February  9,  1994  /  Rules  and  Regulations       6151 


designed  to  protect  workers.  See 
American  Petroleum  Institute  v.  OSHA, 
581  F.2d  493.  510  (5th  Cir.  1978).  aff'd 
on  other  grounds  sub.  nom.  Industrial 
Union  Dep't.  v.  American  Petroleum 
Institute,  448  U.S.  607  (1980). 

Consumer  products  generally  do  not 
include  the  ty-pe  of  specific  hazard 
information  OSHA  would  require  on  the 
labels  of  containers  of  hazardous 
chemicals  which  are  shipped.  Although 
some  consideration  is  given  to  chronic 
hazards,  the  basic  emphasis  is  on  acute 
effects.  In  addition,  the  labels  focus  on 
precautionary  statements  and  routes  of 
exposure  rather  than  informing  the  user 
of  the  specific  hazards.  For  example,  a 
label  for  lead  solder  purchased  in  a 
hardware  store  indicates  that  it  is  "fatal 
if  swallowed"  and  "causes  severe 
bums,"  but  gives  no  indication  of  the 
fact  that  lead  causes  not  only  acute  lead 
poisoning  but  also  has  severe  effects  on 
a  number  of  body  systems,  including 
damage  to  blood-forming,  nervous,  and 
reproductive  systems  (see,  OSHA's  lead 
standard,  29  CFR  1910.1025). 
Furthermore,  the  primary  route  of  entry 
for  occupational  exposure  to  lead  would 
normally  be  inhalation — the  consumer 
label  does  not  indicate  that  inhalation  of 
fumes  generated  when  soldering  is  of 
concern.  Ex.  4-71.  Conversely,  a 
properly  prepared  MSDS  for  the  same 
material  will  indicate  the  full  range  of 
health  effects,  the  appropriate  protective 
measures,  the  fact  that  there  is  an  OSHA 
standard  for  the  material  with  a 
permissible  exposure  limit,  and  other 
useful  information  for  both  the 
employer  and  the  employee  being 
exposed. 

Upon  considering  what  information  is 
necessary  for  the  protection  of  workers 
exposed  to  these  so-called  consumer 
products  in  the  workplace,  OSHA 
decided  that  protection  of  workers 
would  be  served  by  allowing  the  CPSC 
labels  to  suffice,  but  requiring  MSDSs 
and  training  as  for  any  other  hazardous 
chemicals.  There  appears  to  be  some 
misconception  that  by  virtue  of  being 
permitted  to  be  marketed  to  consumers, 
consumer  products  are  inherently  safe 
and  don't  require  any  additional 
information  be  given  to  workers  using 
them.  This  certainly  is  not  the  case. 

As  OSHA  described  at  length  in  the 
NPRM  preamble,  the  Consumer  Product 
Safety  Commission  (CPSC),  in  its 
National  Electronic  Injury  Surveillance 
System  (NEISS).  compiles  estimates  of 
product-associated  injuries  based  on  a 
statistically  significant  sample  of 
incidents  reported  to  institutions  with 
emergency  treatment  departments. 
Information  regarding  work-related 
injuries  treated  in  emergency  rooms  has 
subsequently  been  provided  by  CPSC  to 


the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  See  Ex.  4- 
77. 

The  NIOSH  data  indicate  that  a  total 
of  136,212  work-related  chemical 
injuries  were  estimated  to  have  been 
treated  in  emergency  rooms  in  1986.  As 
examples  of  the  types  of  exposures 
responsible  for  these  injuries,  included 
in  this  total  were  chemicals  and 
chemical  compounds  (solids,  liquids, 
gases):  102,428;  coal  and  petroleum 
products:  23.532;  and  soaps,  detergents, 
cleaning  compounds  not  classified 
elsewhere:  10,252.  Thus  OSHA  has 
concluded  that  workers  exposed  to 
hazardous  chemicals  in  consumer 
products  are  at  a  significant  risk  of 
experiencing  adverse  health  effects.  In 
particular,  OSHA  has  determined  that 
workers  exposed  to  such  chemicals  by 
using  the  products  in  a  maimer  not 
anticipated  by  the  chemical 
manufacturer  or  importer,  or  using  them 
in  such  a  way  that  exposures  are  more 
substantial  than  those  consumers  would 
normally  experience,  need  the 
protections  of  the  HCS.  For  example,  as 
NIOSH  indicated  in  its  comments,  many 
paint  thinners  and  paint  removers 
available  as  consumer  products  contain 
organic  solvents  with  toxic  properties 
which  could  produce  a  hazard  if  used 
in  large  quantities  and  over  an  extended 
time  period  (Ex.  11-124). 

Many  products  used  industrially  are 
also  sold  and  used  as  consumer 
products.  Thus  exempting  such 
products  would  be  in  essence 
exempting  them  because  of  the  method 
of  distribution  for  them,  i.e.,  that  they 
are  generally  sold  in  retail 
establishments,  rather  than  through 
wholesale  distribution  systems.  This  is 
not  an  appropriate  rationale  for  such  an 
exemption  since  it  does  not  consider 
either  workplace  exposure  potential  or 
the  hazardous  nature  of  the  chemical. 

OSHA  did  not  exempt  consumer 
products  from  any  provisions  of  the 
original  final  rule  other  than  labeling. 
During  the  implemcnta'ion  of  the 
original  final  rule,  OSHA  determined 
that  its  enforcement  policy  regarding 
consumer  products  would  focus  on  the 
type  and  extent  of  usage  (see,  OSHA's 
instructions  to  compliance  officers  for 
enforcement  of  the  HCS,  Ex.  4-24): 

A  common  sense  approach  must  be 
employed  whenever  a  product  is  used  in  a 
manner  similar  to  which  it  could  be  used  by 
a  consumer,  thus  resulting  in  levels  of 
exposure  comparable  to  consumer  exposure. 
The  frequency  and  duration  of  use  should  be 
considered.  For  example,  it  may  not  be 
necessary  to  have  a  data  sheet  for  a  can  of 
cleanser  used  to  clean  the  sink  in  an 
employee  restroom.  However,  if  such 
cleanser  is  used  in  large  quantities  to  clean 


process  equipment,  it  should  be  addressed  in 
the  Hazard  Communication  Program. 

This  appeared  to  OSHA  to  be  a 
reasonable  accommodation  for 
employers  who  use  consiuner  products 
in  the  manner  intended,  and  with  the 
same  frequency  and  duration  of 
exposure  as  would  be  experienced  as 
consumers.  The  State  of  Maryland  has 
implemented  a  similar  exemption  in  its 
right-to-know  law  since  1985  (Ex.  11- 
21).  They  commented  that  the  coverage 
of  consumer  products  in  this  manner  is 
necessary  for  the  proper  protection  of 
employees,  and  employers  in  Maryland 
have  been  able  to  comply  with  the 
provision. 

OSHA  recognized  that  many  more 
non-manufacturers  would  use  consumer 
products  than  would  be  found  in 
manufacturing  facilities,  and  that  the 
method  of  obtaining  them  might  more 
likely  be  from  retail  distributors  than 
wholesale.  Thus  the  ANPR  included 
questions  regarding  the  use  of  such 
products,  and  the  means  of  obtaining 
them.  Relatively  few  responses  were 
received.  However,  the  responses  did 
confirm  that  in  many  cases  the  use  of 
consumer  products  in  workplace 
operations  has  the  potential  to  result  in 
significant  exposures  that  warrant  more 
information  being  available  than  that 
which  appears  on  a  consumer  product 
label  (see,  e.g..  Exs.  2-59,  2-83).  OSHA 
decided  to  incorporate  into  the  revised 
final  rule  its  existing  enforcement  policy 
which  was  tied  to  type  and  extent  of 
exposure  (52  FR  31878;  paragraph 
(b)(6)(vii)): 

Any  consumer  product  or  hazardous 
substance,  as  those  terms  are  defined  in  the 
Consumer  Product  Safety  Act  (15  U.S.C.  2051 
et seq]  and  the  Federal  Hazardous 
Substances  Act  (15  U  S.C.  1261  et  seq.) 
respectively,  where  the  employer  can 
demonstrate  it  is  used  in  the  workplace  in 
the  same  manner  as  normal  consumer  use. 
and  which  use  results  in  a  duration  and 
frequency  of  exposure  which  is  not  greater 

than  exposures  experienced  by  consumers 

•   *   * 

OSHA  further  stated  that  this  exemption 
"strikes  a  balance  between  the  practical 
considerations  of  acquiring  and 
maintaining  material  safety  data  sheets 
on  CPSC  regulated  products  which 
employees  are  exposed  to  at  home  as 
well  as  at  work,  and  the  worker's  need 
for  more  hazard  information  than  a 
CPSC  label  when  exposures  are  greater 
or  more  frequent  than  typical  public  use 
if  the  chemical  would  generate."  52  FR 
31863. 

There  were  some  comments 
submitted  on  the  coverage  of  consumer 
products  following  the  publication  of 
the  revised  final  rule.  A  number  of  them 
felt  that  they  could  not  define  what 
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exposures  in  the  workplace  would  be 
comparable  to  consumer  exposure,  and 
that  the  rule  should  exempt  siich 
exposures  unless  they  are 
"significantly"  greater  than  consumer 
exposure  or  that  siich  products  should 
be  completely  exempted  (Exs.  5-53,  5— 
72.  5-68.  5-93,  5-94.  and  5-971.  As  we 
have  stated  earlier,  a  common  sense 
approach  is  required  in  making  these 
determinations,  and  most  employers  we 
have  dealt  with  clearly  know  whether 
the  use  of  such  products  is  unusual,  of 
longer  duration,  or  more  frequent  than 
home  use.  However,  in  the  NPRM  we 
invited  ^arther  comment  on  the  issue  of 
adding  the  word  "significantly"  to  the 
consumer  product  exemptitm  to  modify 
"greater."  A  number  of  commenfers 
supported  this  suggestion  (see,  e.g..  Exs. 
11-51, 11-93,  11-104.  11-111.  11-115. 
11-140.  and  ll-isaj.  in  some  coses, 
however,  this  support  was  only 
endorsed  as  an  alteroative  if  the  Ageixry 
did  not  agree  to  a  broader  exemption 
(see,  e-ff..  11-111, 11-1151. 

Anotner  suggestion  submitted  (Exs,  5- 
84.  5-931,  and  endorsed  by  OMB  in  its 
paperwork  decision  (E-x.  4-67).  was  to 
use  the  same  consumer  product 
exemption  adopted  by  Congress  in  the 
community  right-to-kiiow  provisions  of 
the  Super^uid  Amendments  and 
Reauthorization  Act  (SARA)  of  1386, 
Public  Law  99-199  (Ex.  4-16).  which  is 
being  implemented  by  the 
Environmental  Protection  Agency 
(EPA).  The  exemption  would  then  be  for 
"any  substance  to  the  extent  that  it  is 
used  for  personal,  family,  or  household 
purposes,  or  is  present  in  the  same  form 
and  concentration  as  a  product 
packaged  for  distribution  and  use  by  the 
general  pubfic."  As  OSHA  noted  in  the 
NPRM,  this  exemption  is  not  related  to 
the  extent  of  employee  exposure  to 
chemicals  that  are  hazardous — which  is 
the  concern  of  OSHA  in  the  HCS — and 
it  is  not  appropridre  for  this  rule.  NIOSH 
also  noted  th^t  "consiuuer  products ""  are 
defined  by  EPA  and  OSHA  for  different 
purposes,  and  should  not  be  summarily 
grouped  to^gether  (Ex.  11-124). 

The  legjsla  jve  history  fur  SARA  does 
not  discuss  the  household  or  consunier 
product  exemption.  OSH-A's  rule 
preceded  the  S.\ilA  legjslabon,  and  U 
can  be  presumed  that  the  exemptions  in 
S.\RA  were  intended  by  CoogriJss  to 
address  the  difffcrect  needs  of 
ccmmunity  right-to-know  versus  worker 
right-to-know.  Community  right  to- 
know  under  SARA  entails  informing  the 
general  p'jbli-  and  emergency  response 
facilities  abcut  chemicals  in  their 
neighborhoods  that  could  cause 
hazardous  conditions  during  emergency 
situations.  The  HCS  involves  informing 
employees  about  the  chemicals  they  are 


potentially  exposed  to  on  a  day-to-dsy 
basis  as  a  result  of  their  work.  The 
SARA  exemption  of  consumer  products 
was  not  a  determination  by  Congress 
that  such  coverage  is  unnecessary  in  the 
workplace. 

Nevertheless,  a  number  of  employer 
representatives  supported  such  aa 
exemption  as  appropriate  for  inclusion 
in  the  HCS  tsee,  e.g..  Exs.  11-11. 11-74. 
11-106,  11-127. 11-142,  and  11-156). 
or  simply  suggested  thai  consumer 
products  not  be  covered  [Ex.  11-9),  or 
that  CPSC  labels  provide  enough 
protection  (Exs.  11-82. 11-95).  The 
argvmfients  presented  involvB  the  desire 
for  consistency  with  SARA  (ahhough 
the  HCS  provisions  preced»td  SARA's), 
the  perceived  lack  of  need  for  additionial 
information  on  such  products,  end 
concerns  about  interpreting  the 
exemption  as  written.  For  example,  the 
Texas  Eastern  Gas  Pipeline  Company 
(Ex  11-128)  stated:  "The  significant 
difference  between  theso  two  is  that 
SARA  HI  is  a  blanket  consumer  prodiict 
exemption,  whereas  OSHA  requires  an 
employer  demonstration  to  exempt  an 
item.  Our  coiKem  Is  the  potential 
adverse  interpretabons  of  OSHA  Field 
Compliance  Of£cers  and  the  required 
extent  of  any  such  demonstraboa  by  the 
employer" 

Obviously,  a  complete  exemption  is 
easier  to  comply  with  aiKi  enforce  than 
a  partial  exemption.  (Likewise,  another 
option  that  would  be  easier  to  comply 
with  and  enforce  would  be  to  totally 
cover  the  products,  rather  than 
exempting  any  of  them.)  Howe\'er,  the 
issue  of  concern  here  is  whether 
employees  have  sufficient  infonnation 
to  be  protected,  not  whether  it  would  be 
less  burdensome  to  completely  exempt 
the  products.  A  total  exemption  for 
consumer  products  would  not 
adequately  protect  employees,  and  since 
the  Agency  has  determined  that  these 
employees  are  at  significant  risk  of 
experiencing  adverse  health  eff^octs  if 
the  workplace  use  of  consumer  products 
is  not  covered,  then  OSHA  would  cot  be 
meeting  its  statutory  mandate. 

Consistency  with  SARA  requirements 
is  not  a  pe.nsuasive  argument  either. 
Sinre  EPA  has  adopted  a  permanent 
reporting  threshold  of  10,000  pounds  for 
most  hazardous  chemicals  (55  PR 
30632).  there  will  be  many  products 
covered  in  the  workplace  uivJt  the  HCS 
that  will  not  be  reported  under  SARA. 
In  fact,  there  will  be  many  workplaces 
that  will  not  be  required  to  report 
anything  under  SARA  that  will 
nevertheless  be  covered  under  the  HCS. 
In  addition,  although  the  Ageitcies  have 
attempted  to  be  consistent  where 
possible,  they  nevertheless  have 
different  staTutory  mandates  and 


purposes  for  regulation.  OSHA*s  intent 
is  to  protect  workers  and  provide  them 
the  right  to  know  about  the  hazardous 
chemicals  in  their  workplaces.  This  is 
quite  different  from  reporting  the 
presence  of  chemicals  to  local 
authorities  ftir  the  purpose  of  emergency 
planning. 

A  number  of  commenters,  particularly 
those  who  represented  workers,  were 
concerned  about  employee  access  to 
information  about  consumer  products 
(see.  e.g.,  Exs.  11-51. 11-125,  and  11- 
144).  Some  questioned  whether  the 
CPSC  label  should  be  permitted  even 
when  the  product  has  an  MSDS  and 
there  is  training  For  example,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  (Ex.  11-124) 
stated:  "[M}any  paint  thinners  and  paint 
removers  available  as  'consumer 
products'  contain  organic  solvents  with 
toxic  pro(>erties  which  could  produce  a 
hazard  if  used  in  large  quantities  and 
over  an  extended  time  period.  The 
information  reported  for  'consumer 
products'  does  not  offer  the  type  of 
information  needed  to  prevent 
hazardous  exposure  if  used  as  an 
industrial  chemical  when  extended 
exposure  times  are  likely." 

Similarly,  at  testimony  during  the 
hearing  representatives  of  workers  in 
the  construction  industry  expressed 
concern  about  coverage  of  consumer 
products:  "Now,  the  typical  Ubel  says 
'Use  with  adequate  ventilation  and 
don't  ingest  it',  you  know,  don't  eat  it 
That  we  do  not  think  is  adequate 
information  for  the  use  of  a  material  on 
a  construction  site.  Because,  number 
one,  we  are  not  using  it  aa  Harry 
Homeowner,  where  he  may  be  fixing 
one  trap  undemf^th  the  kitchen  sink. 
Our  people  are  using  it  every  day,  over 
a  seven  or  eight  hour  period  for  40 
hours  a  week,  for  52  weeks  a  year. 
That's  a  little  bit  different  use.~  TJ.  6- 
105-7. 

Other  employee  representatives 
addressed  the  appropriateness  of  the 
S.'MIA  exemption  in  a  worker  righl-to- 
know  standard:  "to  o*.jt  view,  exchisicm 
of  co.nsumer  products  as  dt>re  ur>der 
Title  3  really  isnT  appropriate  under 
OSHA.  Under  OSH.^  the  concern 
should  be  is  the  chemical  hazardous, 
and  what  do  we  need  to  do  wi*h  resp-ect 
to  information,  not  what  is  the  sctin:.e — 
does  it  come  off  a  shelf  of  a  retail 
distributor,  or  does  it  come  directly 
from  the  manufacturer?  And  so  we  think 
OSHA's  treatment  in  this  area  is  really 
the  appropriate  one  of  looking  at  the 
hazardous  nature  of  the  chemical,  and 
stemming  from  that,  the  Information 
that  must  be  provided  to  the  employer 
and  to  the  worker.  So.  we  think  that  the 
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OSHA  definhioD  should  be 
maintained."  Tr.  7-47. 

Representatives  of  the  Chemical 
Manufacturers  Association  also  agreed 
that  consumer  products  should  not  be 
completely  exempted  (Tr.  7-24-6). 
Their  members  are  producers  of  such 
products,  and  are  required  to  prepare 
the  MSDSs  and  distribute  them. 

OSHA  believes  that  the  record  does 
not  support  excluding  consumer 
products  that  are  used  in  a  manner 
different  from  normal  consumer  use.  or 
are  used  more  frequently,  resulting  in 
greater  employee  exposures.  These 
chemicals  present  a  hazard  to  workers 
that  is  not  sufHciently  mitigated  by  the 
CPSC-required  labels.  MSDSs  and 
training  are  necessary  to  protect 
exposed  employees.  OSHA  also  does 
not  believe  that  adding  the  word 
"significantly"  to  modify  "greater"  in 
the  exemption  resolves  (he  problems 
employers  have  suggested  will  occur  as 
a  result  of  the  exemption.  In  p>articular, 
if  these  employers  believe  they  cannot 
determine  when  exposures  are  "greater" 
than  that  experienced  by  consumers 
(i.0..  it's  too  subjective),  it's  unclear  how 
these  same  emplovers  would  be  able  to 
detennine  when  the  exposures  are 
"significantly"  greater. 

We  also  believe  that  some  of  the 
employer  objections  were  based  on 
Interpretations  of  the  requirements  that 
were  more  onerous  than  intended.  For 
example,  as  was  quoted  above,  there 
were  some  emplo3wrs  who  felt  that  the 
employer  would  have  to  go  to  some 
great  length  to  "demonstrate"  that  the 
use  was  a  true  consumer-type  usage.  To 
come  within  the  exemption  of  this 
provision,  an  employer  need  only  show 
that  employee  use  of  a  consumer 
product  containing  hazardous  chemicals 
is  of  a  duration  and  .frequency  that 
clearly  does  not  exceed  what  a 
reasonable  person  would  concede  to  be 
normal  consumer  use  In  a  home 
environment.  (Generally,  these  types  of 
objections  were  based  on  an  assumption 
that  OSHA's  enforcement  of  the 
provision  would  be  unreasonable.  This 
certainly  has  not  been  the  case  in  the 
manufacturing  sector,  and  in  any  event, 
if  a  citation  is  issued  unreasonably, 
existing  options  are  available  in  the 
form  of  employer  contest  to  the 
citation.) 

In  order  to  address  the  concerns  about 
bow  the  exemption  was  worded,  and 
therefore  would  be  interpreted,  OSHA 
has  modified  the  language  in  the  final 
rule.  The  exemption  is  now  worded  as 
follows: 

Any  coosonier  product  or  hazardous 
substance,  as  tbo«e  terms  an  ctefinad  ia  the 
Consumer  Product  Safety  Ad  (15  VS.C.  2061 
et  seq]  ajxl  Pwleral  Hszardoot  Substaooea 


Act  (15  U.S.C  1261  et  seq.)  rmpectively, 
where  the  employer  caa  show  that  it  is  used 
in  the  workplace  for  the  purpose  intended  by 
the  chemical  manufacturer  or  Importer  of  the 
product,  and  the  use  resuhs  In  a  duration  and 
frequency  of  exposure  which  is  not  greater 
than  the  range  of  exposures  that  could 
reasonably  be  exp>erienced  by  consumers 
when  used  for  the  purpose  intended. 

We  believe  these  changes  make  the 
exemption  clearer,  and  yet  do  not 
diminish  the  protections  that  are 
necessary  for  workers  exposed  to  the 
chemicals  involved. 

There  were  a  few  other  comments 
received  regarding  this  issue  as  well. 
One  was  that  training  could  still  be 
done,  based  on  the  labels,  rather  than 
totally  exempting  the  products  from 
coverage  (Ex.  11-141).  As  has  been  fully 
described  in  both  the  NPRM  preamble 
and  this  document,  MSDSs  provide 
information  that  is  necessary  for  the 
protection  of  exposed  workers.  Training 
cannot  be  done  adequately  without  the 
information  on  the  MSDS  for  the 
product.  Others  suggested  that  OSHA 
provide  guidance  on  what  it  considers 
to  be  a  consumer  product  (Exs.  11-38, 
11-104).  As  OSHA  stated  in  the 
preamble  to  the  NPRM,  a  consumer 
product  is  anything  that  can  be 
purchased  In  a  retail  store  and  is 
therefore  available  to  the  general  public 
for  personal  or  household  use.  One 
conxmenter  also  suggested  that  the 
exemption  from  the  Maine  right-to- 
know  standard  that  was  quoted  in  the 
NPRM  was  a  better  alternative  (Ex.  11- 
93).  We  do  not  agree,  and  believe  the 
changes  incorporated  herein  address  the 
situation  appropriately. 

Consumer  productii  which  meet  the 
definition  in  paragraph  (b)(6)(ix)  are 
totally  exempted  from  the  requirements 
of  the  rule.  Those  which  do  not  meet 
this  exemption  are  exempted  from 
further  labeling  under  (b)(5)(v). 
Employers  must  still  provide  MSDSs 
and  training  on  these  products. 

Nuisance  particulates.  In  the  1985 
ANPR.  OSHA  requested  comments  on 
the  coverage  of  nuisance  particulates. 
Under  the  HCS.  all  chemicals  for  which 
OSHA  has  a  standard,  or  which  are 
listed  in  the  latest  edition  of  the 
American  Conference  on  Governmental 
Industrial  Hygienists'  (ACCIH) 
Threshold  Limit  Values  and  Biological 
Exposure  Indices  annual  pubUcation, 
are  to  be  considered  hazardous  for 
purposes  of  the  HCS  (paragraphs 
(d)(3)(i)  and  (ii)).  At  that  time.  OSHA 
had  a  generic  permissible  exposure  limit 
(PEL)  for  all  nuisance  dust.  There  were 
also  a  number  of  substances  Usted  in  the 
threshold  limit  value  (TLV)  publication 
which  ara  specifically  identified  as 
nuisance  particulates.  These  substances 


were  listed  by  name  in  the  main  table 
of  the  TLVs  and  in  Appendix  D,  entitled 
"Some  Nuisance  Particulates."  The  HCS 
covers  any  chemicals  Usted  in  the  TLV 
publication,  so  these  nuisance 
particulates  were  in  fact  part  of  the 
"floor"  of  chemicals  covered  by  the 
HCS. 

However,  since  any  dust  or 
particulate  can  potentially  be  a 
"nuisance."  OSHA  decided  as  a  matter 
of  interpretation  to  limit  coverage  of  this 
part  of  the  ride  to  those  nuisance 
particulates  that  were  specifically  listed 
at  that  time  in  Appendix  D  of  the  TLV 
booklet.  OSHA  further  detennined  that 
if  a  substance  hsted  in  Appendix  D  was 
not  included  in  an  employer's  hazard 
communication  program,  a  de  minimis 
notification  would  be  Issued  as  long  as 
the  substance  did  not  pose  a  covered 
physical  or  health  hazard  other  than  its 
nuisance  ciiaracteristics.  A  de  minimis 
violation  is  one  involving  a  technical 
violation  of  a  rule,  but  which  bears  no 
relationship  to  safety  or  heahh.  A  de 
minimis  violation  has  no  penalties 
associated  with  It,  and  the  employer  has 
no  duty  to  abate  the  condition. 

The  majority  of  those  commenting  in 
response  to  the  198S  ANPR  stated  that 
nuisance  dust  should  not  be  covered 
(see.  e.g.,  Exs.  2-12,  2-23.  2-64. 1-77. 
2-90,  2-107.  2-128, 2-144,  2-167, 2- 
193,  2-211).  Additional  comments 
recommending  exclusion  of  nuisance 
dusts  were  received  af^er  the  final  rule 
as  well  (Exs.  5-84.  5-86,  and  S-93). 
Edison  Electric  Institute's  argument  is 
an  example  of  the  comments  received 
(Ex  2-107): 

The  purposes  of  the  standard  can  be  wt-Il- 
served  even  with  the  omission  of  nuisance 
dusts.  Any  sohd  (powder,  flake,  granules) 
can  produce  nuisance  dusts.  Requiring 
MSDSs  on  nuisance  dusts  would  be 
impractlcai  in  Ksoe  cases  [e.g..  Ooor 
sweeping  dusts),  and  of  httle  use  in  others 
because  those  do  not  present  a  significant 
health  hazard 

There  were  also  a  few  comments 
which  supported  continued  coverage  of 
nuisance  dust  (Exs.  2-30,  2-59.  2-88. 
and  2-105).  and  others  which  addressed 
specific  dusts  such  as  flour  (particularly 
with  regard  to  baker's  asthma]  (Exs.  2- 
88. 1-153,  and  2-166).  and  grain  (Exs. 
2-97.  2-125.  and  2-160). 

In  the  1988  NPRM.  OSHA  proposed  to 
exempt  nuisance  particulates  which  did 
not  meet  any  of  the  definitions  of  health 
or  physical  hazards  under  the  rule.  Most 
participants  who  commented  on  this 
change  supported  the  exemption  (see. 
e.g.,  Exs.  11-40, 11-50.  11-56.  11-90. 
11-100, 11-147,  and  11-160).  Hovraver, 
it  was  suggested  that  the  exemption  was 
too  Umited  (Ex  11-135).  This  does  not 
appear  to  OSHA  to  be  true  since  the 
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dusts  are  being  treated  in  the  same 
manner  as  any  other  type  of  chemical 
would  be. 

There  were  concerns  raised  about  the 
potential  irritant  effects  of  the  dusts  still 
being  covered  (Exs.  11-7, 11-51).  If  a 
properly  conducted  hazard  evaluation 
indicates  the  potential  to  cause  eye 
irritation,  that  is  a  covered  hazard  and 
the  chemical  would  not  be  exempted  as 
a  nuisance  particulate.  Similarly,  one 
commenter  said  that  dusts  which 
exhibit  effects  at  high  concentrations 
should  not  be  exempted  (Ex.  11-124). 
The  hazard  evaluation  process  for 
nuisance  particulates  is  not  any 
different  than  for  any  other  chemical.  If 
the  dust  does  not  meet  the  definition  of 
hazard  (at  any  concentration),  it  is  not 
covered.  Evaluation  of  the  hazards  of 
the  dusts  is  to  be  done  by  the  producer 
of  the  material.  Again,  dusts  are  not 
different  from  any  other  material  under 
the  rule  in  terms  of  hazard  evaluation 
(Ex.  1 1-133).  One  commenter  also 
stated  that  the  exemption  will 
discourage  rigorous  testing  (Ex.  11-58). 
OSHA  is  not  sure  why  this  would  be  the 
case,  particularly  since  it  has  been  our 
understanding  that  many  companies 
have  undertaken  more  testing  since  the 
HCS  was  promulgated  to  help  ensure 
that  better  information  is  available. 

It  was  also  suggested  that  physical 
hazards  should  not  be  considered  to 
trigger  coverage  as  the  HCS  was 
designed  to  address  health  effects,  not 
physical  hazards  (Ex.  11-129).  This 
statement  is  simply  not  true.  The  HCS 
has  always  covered  all  types  of  health 
and  physical  hazards.  (See  definition  of 
'hazardous  chemical"  in  29  CFR 
1910.1200(c)). 

Another  suggestion  was  to  extend  the 
exemption  to  include  nuisance 
"droplets"  (Ex  11-126).  Mineral  oil 
mist  was  the  concern  in  this  comment. 
Mineral  oil  mist  has  a  specific  PEL  and 
is  thus  a  hazardous  chemical  under  the 
rule.  OSHA  does  not  agree  that  it  would 
be  appropriate  to  exempt  any  such 
chemical  that  Is  specifically  regulated. 
Therefore,  chemical  manufacturers  or 
importers  must  develop  and  transmit  an 
MSDS  and  label  for  any  substance  with 
a  specific  OSHA  PEL. 

The  ACGIH  no  longer  lists  a  separate 
nuisance  particulate  appendix,  although 
there  is  still  a  general  recommended 
TLV  for  nuisance  particulates.  These 
would  be  exempt  unless  there  is 
evidence  they  present  a  physical  or 
health  hazard  separate  from  their 
nuisance  characteristics. 

OSHA  is  also  clarifying  that  the 
burden  of  proof  for  this  exemption 
belongs  to  the  manufacturer  or  importer. 
The  language  in  the  NPRM  was 
"nuisance  particulates  for  which  •   •   • 


no  evidence  is  found  to  indicate  that 
they  pose  any  covered  physical  or 
health  hazard."  and  in  the  final  rule 
reads  "nuisance  particulates  where  the 
chemical  manufacturer  or  importer  can 
establish  that  they  do  not  pose  any 
physical  or  health  hazard  •  *  •  "  This 
is  consistent  with  the  provision  on 
wood  dust.  It  also  complies  with 
Executive  Order  12778  which,  in  order 
to  reduce  unnecessary  Utigation, 
requires  each  agency  formulating 
proposed  regulations  to  try  to  ensure 
that  the  regulations  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct.  Exec.  Order  No.  12778,  3  CFR 
359  (1992). 

Coverage  of  grain  dust.  Following 
promulgation  of  the  revised  final  rule,  a 
number  of  commenters  objected  to  grain 
dust  being  considered  a  hazardous 
chemical  imder  the  rule,  and  to  OSHA 
"adopting"  the  ACGIH  TLV  for  grain 
dust  (see,  e.g..  Exs.  5-2,  5-16,  5-21,  5- 
32,  5-43,  5-57.  5-104,  and  5-124).  The 
majority  of  the  comments  on  this  subject 
submitted  in  response  to  the  NPRM  still 
objected  to  coverage  of  grain  dust  (see, 
e.g..  Exs.  11-43. 11-53, 11-63,  11-77, 
11-109,  and  11-151).  Some  indicated 
that  OSHA's  rule  on  grain  handling 
already  adequately  covers  training  of 
workers  (Exs.  11-67  and  11-109). 
OSHA's  position  on  this  issue  remains 
the  same — grain  dust  meets  the 
definition  of  a  hazardous  chemical 
under  the  HCS.  and  is  fully  covered  by 
the  rule.  To  the  extent  that  workers  are 
already  trained,  this  merely  minimizes 
the  burden  of  comphance. 

Since  publication  of  the  NPRM, 
OSHA  adopted  a  PEL  of  10  mg/m^  for 
grain  dust  under  its  1989  Air 
Contaminants  final  rule  (54  FR  2332). 
The  Eleventh  Circmt  Court  of  Appeals 
vacated  the  final  exposure  limits 
designated  in  that  standard  on  July  7, 
1992.  However,  the  AFL-QO  and  the 
National  Grain  and  Feed  Association 
which  had  reached  a  settlement  with 
OSHA  on  the  new  grain  dust  limit 
moved  the  appeals  court  to  rule  that  its 
decision  did  not  disturb  this  settlement. 
The  court  granted  the  motion  on 
February  1. 1993.  and  stated  that  the 
agreement  remains  in  effect. 
Consequently,  OSHA  will  continue  to 
enforce  the  1989  limit  (58  FR  35339). 
Information  regarding  this  PEL  must 
now  appear  on  MSDSs  for  grain. 
Information  regarding  this  PEL  must 
now  appear  on  MSDSs  for  grain. 

As  explained  in  the  NPRM  preamble 
(53  FR  29840-41).  under  the  provisions 
of  the  original  final  rule,  as  well  as  the 
revised  final,  OSHA  established  a 
"floor"  of  chemicals  which  are  always 
considered  to  be  hazardous  under  the 
rule.  These  include  chemicals  which 


OSHA  regiilates,  and  chemicals  which 
appear  in  the  latest  edition  of  Threshold 
Limit  Values  for  Chemical  Substances 
and  Physical  Agents  in  the  Work 
Environment,  an  annual  publication  nf 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  (now  entitled  Threshold  Limit 
Values  and  Biological  Exposure 
Indices) (paragraph  (d)(3)).  ACGIH  is  a 
professional  society  wbich  is  widely 
recognized  as  an  authority  in  evaluation 
of  the  hazards  of  materials  in  the 
workplace,  and  estabUshment  of 
recommended  permissible  exposure 
levels  for  those  materials.  During  the 
rulemaking  on  the  original  rule, 
participants  confirmed  that  if  ACGIH 
finds  a  material  to  be  hazardous,  and 
thus  establishes  a  permissible  level  for 
it,  this  is  important  information  to  be 
considered  in  the  hazard  determination 
process.  (See,  e.g.,  48  FR  53298-99.) 
Therefore,  OSHA  included  this 
conclusion  in  the  hazard  determination 
process  by  stating  that  if  the  material 
appears  on  the  ACGIH  list,  it  is,  by 
definition  under  the  rule,  a  hazardous 
chemical.  Chemicals  listed  by  ACGIH 
(or  regulated  by  OSIL\),  however,  are 
not  the  only  substances  Covered  under 
the  scope  of  the  rule.  If  there  is  evidence 
to  indicate  a  material  presents  a 
physical  hazard  in  the  workplace  (e.g. 
fiammabiUty  or  combustibility)  or  if 
there  is  one  statistically  significant 
study  that  Indicates  a  potential  adverse 
health  effect  may  occur  upon  exposure, 
the  chemical  is  covered  by  the  rule 
(paragraph  (d)(2)). 

OSHA  has  not  "adopted"  the 
threshold  limit  value  (TLV)  for  any  of 
the  substances  on  the  TLV  list.  It  has 
simply  stated  that  the  fact  that  this 
recognized  authority  has  found  a 
substance  to  be  hazardous  is  important 
information  for  exposed  employees  and 
users  of  a  product  to  be  aware  of.  as  well 
as  being  aware  of  the  level  of  exposure 
that  authority  has  recommended.  Where 
OSHA  has  specific  exposure  levels,  this 
information  must  also  be  indicated  on  a 
MSDS,  and  if  the  producer  has  a 
recommended  level — as  many  larger 
manufacturers  do — this  information 
must  also  appear.  Thus  the  downstream 
employers  will  have  the  benefit  of 
knowing  that  such  recommendations 
and  requirements  exist,  and  this  will 
help  them  design  appropriate  protective 
measures  for  their  emplovees. 

Whether  these  materials  appeared  on 
the  TLV  list  or  not  is  somewhat 
immaterial  in  terms  of  whether  they  are 
covered  by  the  rule  since,  if  they  are  not 
listed,  an  evaluation  still  has  to  be  made 
of  the  available  hazard  data  to 
determine  if  they  meet  the  definition  of 
"hazardous  chemical"  under  the 
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standard.  (See  Ex.  11-124,  cwnments 
from  NIOSH  specifically  supporting  the 
finding  of  hazard  for  grain  dust.)  For 
grain  dust,  there  is  evidence  that  it 
presents  both  a  physical  hazard 
(potential  for  explosion)  and  a  health 
hazard  (there  is  evidence  that 
respiratory  effects  resuh  from  exposure). 
(See,  e.g.,  OSFLA  Final  Rule  for  Grain 
Handhng  Facilities,  52  FR  49542;  Ex.  4- 
29  (MSDS  for  grain);  Ex.  4-30  (ACGIH 
documentation  for  the  TLV  for  grain 
dust);  Ex.  4-13  (OSH.^  Grain  Elevator 
Industry  Hazard  Alert.  1/5/73);  and  Ex. 
4-49  (U.S.  General  Accounting  OfSce 
report  on  grain  fumigation,  1981).  Thus 
grain  dust  would  be  covered  by  the  rule 
regardless  of  whether  the  TLV  list  is 
referenced  or  net.  The  additional  TLV 
reference  merely  ensures  that  the 
downstream  employers  are  provided  the 
necessary  information  atwut  available 
recommendations  for  control  of  the 
exposures  to  the  material. 

OSHA  does  not  agree  that  it  has 
"delegated"  its  authority  to  ACfilH 
under  the  rula,  and  the  Agency  certainly 
has  not  "adopted"  the  TLV  undf^r  this 
rulemaking  process.  The  IICS  requires 
employers  to  disclose  complete  and 
current  iriformation  on  harardous 
materials  employees  are  potentially 
exposed  to,  and  employees  are  entitled 
to  receive  available  information  on  grain 
dust.  It  is  not  necessary  for  the  Agency 
to  make  individual  Juagments  about  the 
hazards  of  each  chemical  under  the  HCS 
to  determine  if  it  is  covered — the  HCS 
is  a  generic  rule  which  estabUshes 
criteria  by  which  these  judgments  can 
be  made  by  producers  ni  substances, 
subject  to  review  by  OSULA  through  its 
enforremPDt  crocedures. 

It  should  aiso  b*»  noted  that  the 
National  Grain  and  Feed  Association 
(NGFA)  challenged  the  requirements  of 
the  revised  Hnal  rule  in  the  litigation 
destjibed  ui  tSe  background  section  of 
this  preamble.  Associated  Builders  and 
Contractors,  Inc.  v.  Brock,  862  F.2d  63 
(.  d  Cir.  1988).  The  Third  Circuit 
rejected  the  NGFA's  arguments  as 
having  no  merit.  Id.  at  69.  NGFA 
petitioned  the  Supreme  Court  for  a  wnt 
of  certiorari,  but  their  request  was 
denied  (November  29,  1988). 

Radiation  and  biological  hazards. 
Although  OSHA  has  never  considered 
either  radioactivity  or  biological  hazards 
to  be  covered  by  the  HCS,  we  have 
received  inquiries  regarding  such 
coverage,  and  therefore  added  specific 
exemptions  for  these  types  of  hazards  in 
the  NPRM.  These  specific  exemptions 
are  being  adopted  in  this  final  rule.  If. 
however,  another  type  of  hazard  is 
presented  along  with  the  material  (e.g., 
a  container  with  a  biological  sample 
packed  In  a  hazardous  solvent),  then  the 


container  would  be  subject  to  the 
requirement  of  the  HCS  for  the  other 
hazardous  chemicaL 

Several  commenters  supported  the 
clarification  regarding  these  types  of 
hazards  (Exs.  11-21, 11-48,  and  11-50). 
Others  suggested  that  biohazards  should 
be  included  (Exs.  11-103;  37),  and  that 
the  Centers  for  Disease  Control  could  be 
responsible  for  generating  MSDSs  for 
such  hazards  (Ex.  11-103).  OSHA 
believes  that  this  particular  rulemaking 
is  mora  appropriately  limited  to 
chemjca]  hazards,  although  we  do  not 
discourage  employers  from  including 
coverage  of  such  agents  in  their  hazard 
communication  programs.  A  separate 
rulemaking  on  occupational  exposure  to 
bloodbome  pathogens  (29  CFR 
1910.1030)  was  recently  completed,  and 
should  address  some  of  the  concerns  of 
these  commenters 

Suggeftjons  for  other  exemptions. 
Several  commenters  suggested 
additional  exemptions  for  the  rule.  One 
indicated  that  non-food  products  used 
by  the  food  service  industry  (such  as 
cleaners)  should  be  exempt  (Ex.  11- 
117).  This  obviously  would  not  provide 
adequate  protection  for  employees  in 
that  industry  required  to  use  such 
products,  and  no  such  exemption  has 
been  included. 

Other  commenters  indicated  that  the 
HCS  should  only  cover  chemicals  for 
which  the  Agency  has  made  specific 
hazard  determinations  (Ex.  11-78).  or 
initiated  notice  and  comment  on 
whether  or  not  the  chemical  should  be 
covered  (Elx.  11-145).  Such  a  substance- 
specific  approach  is  essentially  the 
system  that  was  in  place  prior  to  the 
promulgation  of  the  HCS,  and  only 
directly  covered  a  few  chemicals.  As  has 
been  demonstrated,  employees  exposed 
to  hazardous  chemicals  without  benefit 
of  information  about  the  hazards  and 
protective  measures  are  at  significant 
risk  of  experiencing  health  effects.  This 
generic  standard  provides  t.Sat  broad- 
based  protection,  although  OSfiA  will 
continue  to  use  a  substance-sp>ecific 
approach  when  necessary. 

There  was  also  a  suggestion  that  the 
rule  specifically  exempt  kitchen 
cabinets  (Exs.  11-51  and  11-54).  OSHA 
has  made  no  explicit  determination 
regarding  kitchen  cabinets  In  terms  of 
coverage.  If  employees  are  exposed  to 
hazardous  chemicals  during  installation 
of  such  cabinets,  they  would  be  covered. 
It  is  the  responsibility  of  the 
manufacturer  of  the  products  to  do  a 
proper  hazard  determination  to  decide 
whether  or  not  they  are  covered  under 
the  rule. 


Definitions 

Article.  The  issues  involving  the 
article  definition  and  exemption  have 
already  been  desciibed  in  detail  in  the 
preceding  section.  Tlie  modified 
definitioD  for  "article"  being  adopted  is 
"a  manufactured  item,  other  than  a  fluid 
or  particle:  (i)  Which  is  formed  to  a 
specific  shape  or  design  during 
manufacture;  (ii)  which  has  end  use 
functionfs)  dependent  in  whole  or  in 
part  upon  its  ^ape  or  design  during  end 
use;  and  (iii)  which  under  normal 
conditions  of  use  does  not  release  more 
than  very  small  quantities  (eg.,  minute 
or  trace  amounts]  of  a  hazardous 
chemical  (as  determined  under 
paragraph  (d)  of  this  section)  and  does 
not  pose  a  physical  hazard  or  a  health 
risk  to  employees." 

Commercial  account.  OSHA  proposed 
a  definition  for  'commerciid  account" 
to  help  clarify  which  retail  distributors 
need  to  maintain  MSDSs  for  their 
customers,  and  is  adopting  it  as  part  of 
the  final  rule.  The  rationale  for  this  is 
discussed  further  under  the  section  of 
the  preamble  dealing  with  material 
safety  data  sheets. 

The  definition  proposed  was: 
"commercial  account"  means  "an 
arrangement  whereby  a  retail  distributor 
sells  hazardous  chemicals  to  an 
emploj^r,  generally  in  large  quantities 
over  time  and  at  costs  that  are  below  the 
rt'gular  retail  price."  One  commenter 
(Ex.  11-21)  suggested  that  discounts  are 
not  always  given,  even  to  those  who 
purchase  large  quantibes  over  time. 
Therefore,  to  accommodate  this 
concern,  the  final  rule  language 
indicates  tbey  generally  purchase  large 
quantities  over  time  "and/or  at  costs 
that  are  below  the  regular  retail  price." 

Exposure  or  exposed.  An  additional 
clarification  has  been  made  to  the 
definition  for  "exposure"  or  "expc^ed." 
The  definition  in  the  final  rule  referred 
to  employees  being  "subjected  to  a 
hazardous  chemical  in  the  course  of 
employment  through  any  route  of  entry 
(inhalation.  L^gcstion,  akin  contact  or 
absorption,  etc.),  and  includes  potential 
(e.g.  accidental  or  possible)  exposure." 
This  was  interpreted  by  a  few  j>eople  as 
meaning  that  if  a  chemical  only  poses  a 
physical  hazard  (i.e.  it  is  flammable  but 
does  not  have  any  health  effects),  it 
would  not  be  covered  by  the  rule 
because  the  employee  would  not  be 
"exposed"  to  it.  This  was  certainly  not 
the  intent,  as  the  employee  wci:ld  be 
"subjected"  to  the  hazardous  chemical 
by  virtue  of  it  being  prestait  in  the 
workplace  with  the  potential  for 
burning,  and  thus  injuring  the 
employee.  In  order  to  ensure  that  such 
an  interpretation  is  not  erroneously 
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made,  the  clarified  definition  in  this 
final  rule  refers  to  both  physical  and 
health  hazards,  rather  than  just  a 
"hazardous  chemical". 

Hazard  warning.  The  1983  and  1987 
final  rules  included  a  definition  for 
"hazard  warning"  which  states  that  it 
means  "any  words,  pictures,  symbols,  or 
combination  thereof  which  convey  the 
hazard(s)  of  the  chemical(s)  in  the 
containerfs)."  "Appropriate  hazard 
warnings"  are  to  be  put  on  container 
labels.  Since  the  rule  covers  "physical" 
and  "health"  hazards,  specific 
information  regarding  these  would  be 
required  on  a  label  to  comply  and  be 
considered  appropriate.  OSHA  provided 
clarification  regarding  the  Agency's 
interpretations  of  these  requirements  in 
the  preamble  to  the  revised  final  rule 
(see.  52  FR  31864).  In  the  NPRM,  the 
Agency  proposed  to  incorporate  these 
clarifications  into  the  text  of  the  rule. 
Thus  the  new  definition  proposed  was 
that  "hazard  warning"  means  "any 
words,  pictures,  symbols,  or 
combination  thereof  appearing  on  a 
label  or  other  appropriate  forms  of 
warning  which  convey  the  specific 
physical  and  health  hazard(s),  including 
target  organ  effects,  of  the  chemicaUs)  in 
the  container(s).  (See  the  definitions  for 
"physical  hazard"  and  "health  hazard" 
to  determine  the  hazards  which  must  be 
conveyed.)  This  modification  is  being 
adopted  in  this  final  rule.  The  Agency's 
interpretation  of  the  rule  in  requiring 
health  effects  information,  including 
information  on  target  organ  effects,  was 
challenged  and  upheld  in  Martin  v. 
American  Cyanamid.  on  No.  92-3321 
(6th  Circtiit  September  15.  1993.) 

In  the  development  of  the  1983  final 
rule,  the  Agency  sought  to  require  on 
labels  that  information  that  it 
considered  to  be  necessary  to  employee 
protection,  and  which  did  not  appear  on 
many  of  the  labels  in  use  in  industry  at 
that  time.  It  appeared  to  OSHA,  based 
on  the  information  available  at  that 
time,  that  labels  frequently  included 
precautionary  information  but 
infrequently  enumerated  the  actual 
hazards  of  the  chemical.  In  addition,  the 
labels  often  lacked  identity  information. 
Thus  OSHA  chose  to  require  that  this 
limited  information — the  identity  and 
hazards — be  included  on  the  label, 
while  not  precluding  the  addition  of 
other  t>'pes  of  information  thought  to  be 
appropriate  by  the  chemical  industry. 
The  rule  also  took  a  performance- 
oriented  approach  to  the  presentation  of 
information,  allowing  various  formats  to 
be  used  as  long  as  the  information 
required  by  the  HCS  was  included. 
OSHA  did  not  endorse  or  support  any 
particular  existing  labeling  system  as 
being  in  compliance  with  the 


requirements  as  drawn.  In  fact,  it  was 
thought  likely  that  many  existing  labels, 
regardless  of  what  system  was  used, 
would  have  to  be  revised  to  meet  the 
new  requirements. 

Unfortimately,  some  have  interpreted 
this  performance-oriented  approach  to 
label  format  as  allowing  any  label  to 
suffice.  This  was  not  the  intent  of  the 
rule,  and  OSHA  has  not  enforced  it  in 
that  maimer.  Furthermore,  the  rule  does 
not  permit  label  preparers  to  make 
judgments  about  the  information  to  be 
included  based  on  assumptions  about 
downstream  exposure  situations.  If  the 
chemical  is  present  in  the  quantities 
required  to  be  considered  a  health 
hazard  under  the  mixture  provisions  of 
the  rule,  and  it  is  there  in  a  form  where 
employees  can  be  exposed  (i.e..  it  is 
available  for  exposure),  then  the 
demonstrated  hazards  must  be  included 
on  the  label.  There  is  some  professional 
judgment  involved  in  assessing  the 
weight  of  the  evidence  available  to 
indicate  that  the  hazard  exists. 
Therefore,  if  there  is  one  animal  study 
as  the  only  evidence  of  a  particular 
adverse  effect,  it  is  likely  that  this 
generally  would  not  be  included  on  a 
label  as  part  of  an  appropriate  hazard 
warning,  although  it  would  have  to  be 
on  the  MSDS.  Where  there  are  multiple 
studies,  or  human  evidence, 
professional  judgment  would  result  in  a 
warning  statement. 

For  products  that  are  being  shipped, 
the  label  is  at  certain  points  the  only 
information  available  to  people 
handling  the  container.  Therefore, 
complete  information  must  be  available, 
and  accessible  in  a  fashion  that  does  not 
require  special  training  to  use.  Whether 
it's  on  a  loading  dock,  or  in  a  warehouse 
where  only  sealed  containers  are 
handled,  it  is  necessary  to  have  the 
complete  hazard  information  for 
employees  who  may  not  have  access  to 
an  MSDS. 

For  in-plant  systems,  OSHA  has 
allowed  some  leeway  with  respect  to  the 
nature  of  the  hazard  information 
required  on  the  label,  so  long  as  the 
employer  can  establish  that  its  entire 
Hazard  Communication  Program  is 
effective.  Some  of  the  labeling  systems 
that  pre-dated  the  HCS  and  which  are 
used  in-plant  highlight  the  type  and 
severity  of  the  hazard  and  the  personal 
protective  equipment  needed.  These 
alternative  in-plant  labeling  systems 
typically  make  use  of  a  numerical  and/ 
or  color  coding  to  indicate  the  type  and 
severity  of  a  particular  hazard  (e.g.,  a 
"health  hazard"  rated  at  4  would  be  a 
particularly  serious  "health"  hazard). 
The  labels  are  often  supplemented  by 
specific  health  effect  information,  but 


are  sometimes  limited  to  the  generahzed 
rankings. 

These  systems  tend  to  be  used  in 
plants  where  there  are  large  number  of 
chemicals  used,  and  the  chemicals 
change  frequently.  These  types  of  labels 
give  the  workers  a  quick  snapshot 
assessment  of  the  hazards.  The  labels 
also  provide  workers  with  information 
about  the  particular  protective 
equipment  needed  in  their  work  areas 
so  they  can  properly  and  quickly  protect 
themselves. 

OSHA  has  permitted  these  types  of 
systems  to  be  used  for  in-plant  labeUng 
when  the  three-part  Hazard 
Communication  system  is  proven  to  be 
effective  despite  the  potential  absence  of 
target  organ  effect  information  on  the 
container  labels.  It  is  reasonable  to 
allow  this  limited  flexibility  for  in-plant 
labeling  systems  (as  opposed  to 
shipping  labels)  because  in  the  in-plant 
context,  the  employer  retains  control 
over  the  entire  hazard  communication 
program  within  the  workplace.  In  this 
limited  circimistance.  the  employer  can 
assure — through  more  intensified 
training — that  its  own  employees  are 
fully  aware  of  the  hazards  of  the 
chemicals  being  used.  When  these  types 
of  systems  are  used,  the  health  effects 
information  on  the  label  may  therefore 
be  somewhat  streamlined  (in 
comparison  to  a  shipping  label  for  the 
same  chemical)  only  because  worker 
training — including  training  on  the 
specific  health  effects  of  chemicals 
used — is  proportionately  intensified. 
Employers  must  ensure  that  their 
workers  are  aware  of  all  information 
required  to  be  conveyed  under  the  HCS. 
and  OSHA  will  make  a  plant-specific 
determination  of  the  effectiveness  of  the 
complete  program  when  an  inspection 
is  conducted.  Any  employer  who 
chooses  to  rely  on  one  of  these  types  of 
alternative  labeling  systems  instead  of 
using  labels  which  contain  complete 
health  effects  information  will — in  any 
enforcement  action  alleging  the 
inadequacy  of  the  Information  conveyed 
through  labeling — bear  the  burden  of 
establishing  that  its  overall  hazard 
communication  program  has  achieved  a 
level  of  awareness  among  its  employees 
which  equals  or  exceeds  the  level  of 
awareness  that  would  have  been 
achieved  if  the  employer  had  used 
labels  containing  complete  health 
effects  information. 

As  will  be  discussed  xmder  labeling 
requirements.  OSHA  is  incorporating 
this  long-standing  interpretive 
distinction  into  the  requirements  of  the 
rule.  Based  on  our  implementation 
experiences,  we  believe  that  target  organ 
information  can  be  made  readily 
accessible  to  workers  in-plant  through 


Federal  Register  /  Vol.  59.  No.  27  /  Wednesday.  February  9.  1994  /  Rules  and  Regulations       6157 


all  three  components  of  the  program.  On 
shipped  containers,  however,  it  must  be 
addressed  on  the  label  since  the  label 
will  be  standing  alone  in  some 
situations,  and  workers  may  not  have 
the  training  to  understand  every 
different  type  of  labeling  system  they 
may  encounter  in  these  situations. 

Hazard  Determination 

Mixtures.  OSHA  made  one  minor 
correction  to  the  mixture  provisions  in 
the  NPRM.  Paragraph  (d)(5)(iv)  indicates 
that  hazardous  chemical  components  of 
a  mixture  in  concentrations  less  than 
one  percent  {or  in  the  case  of 
carcinogens,  less  than  0.1  percent)  are 
covered  by  the  HCS  if  they  can  be 
released  in  concentrations  which  may 
exceed  an  OSHA  exposure  limit  or 
ACGIH  Threshold  Limit  Value,  or  could 
present  a  health  "hazard"  to  employees 
in  the  concentrations  released.  OSHA 
incorrectly  used  the  term  "hazard"  in 
this  provision.  A  hazard  is  an  inherent 
property  of  the  chemical,  and  would 
exist  no  matter  what  quantity  was 
present.  OSHA  intended  to  refer  to  the 
presence  of  a  health  risk  to  employees 
exposed  to  the  chemical.  The  risk  is  a 
function  of  the  inherent  hazard  and  the 
amount  of  exposure.  Therefore,  in 
accordance  with  these  scientific 
principles,  OSHA  corrected  paragraph 
(d)(5)(iv)  to  state  that  such 
concentrations  of  hazardous  chemicals 
are  always  covered  by  the  HCS  when 
they  present  a  health  risk  to  employees 
even  if  they  are  present  in  a  mixture  in 
amounts  below  the  cut-offs. 

Written  Hazard  Communication 
Program 

Mobile  worksites.  Under  the  revised 
final  rule.  OSHA  included  what  it 
termed  a  mobile  worksite  provision 
which  permitted  employers  of 
employees  who  travel  between 
workplaces  during  a  work  shift  to 
maintain  MSDSs  at  the  primary 
workplace  as  long  as  the  information  is 
available  to  employees  immediately  in 
the  event  of  an  emergency  (paragraph 
(g)(9)).  Such  employees  would  also  have 
access  to  the  MSDSs  at  the  primary 
workplace  prior  to  departing  for  the 
other  sites,  and  when  they  return  to  the 
primary  workplace.  This  appeared  to 
OSHA  to  be  a  reasonable 
accommodation  for  such  a  work 
operation,  but  one  which  would  still 
provide  employees  with  immediate 
access  to  necessary  information  in  an 
emergency  and  daily  access  to  all 
information  as  a  reference  source. 

Several  commenters  requested  that 
OSHA  clarify  that  in  this  situation  the 
written  hazard  communication 
programs  may  also  be  maintained  at  the 


central  workplace  (Exs.  5-46,  5-67.  5- 
79.  and  5-110).  Therefore  OSHA 
proposed  to  add  the  following 
paragraph  to  the  written  hazard 
communication  program  requirements 
(paragraph  (e)(5)): 

Where  employees  must  travel  between 
workplaces  during  a  workshift.  i.e.,  their 
work  is  carried  out  at  more  than  one 
geographical  location,  the  written  hazard 
communication  program  may  be  kept  at  a 
central  location  at  the  primary  workplace 
facility. 

It  should  be  noted  that  as  in  the 
situation  with  MSDSs.  this  exception  is 
limited  to  work  operations  where 
employees  are  dispatched  from  a 
primary  workplace  each  day.  thus 
making  it  impractical  to  either  carry  a 
written  program  with  them,  or  to  have 
a  duplicate  copy  at  each  site  serviced 
(such  as  oil  wells). 

Few  comments  were  received  on  this 
modification,  but  those  that  were 
submitted  generally  supported  the 
approach  proposed  (Exs.  11-67,  11-90, 
and  11-101).  OSHA  has  incorporated  it 
into  the  final  rule,  but  removed  the 
phrase  "at  a  central  location."  The 
written  program  must  be  available  at  the 
primary  workplace  upon  request, 
consistent  witii  existing  requirements  in 
paragraph  (e)(4). 

Multi-employer  worksite  provision. 
When  OSHA  promulgated  the  original 
final  HCS.  there  was  a  requirement  in 
the  written  hazard  communication 
program  that  employers  include  in  the 
plan  and  implement  "the  methods  the 
employer  will  use  to  inform  any 
contractor  employers  with  employees 
working  in  the  employer's  workplace  of 
the  hazardous  chemicals  their 
employees  may  be  exposed  to  while 
performing  their  work,  and  any 
suggestions  for  appropriate  protective 
measures."  48  FR  53343,  paragraph 
(e)(l)(iii).  As  described  in  the  preamble 
to  the  NPRM  (53  FR  29842-45),  OSHA 
found  substantial  evidence  in  the  record 
to  indicate  that  the  rule  needed  to 
address  the  issue  of  employers  on  multi- 
employer worksites  exposing  the  other 
employer(s)'  employees  to  hazardous 
chemicals. 

hi  preparing  the  revised  final  rule, 
OSHA  took  the  comments  of  rulem.aking 
participants  into  consideration  and 
included  a  multi-employer  worksite 
provision  in  the  written  hazard 
communication  program  requirements 
(52  FR  31880;  paragraph  (e)(2)): 

Employers  who  produce,  use,  or  store 
hazardous  chemicals  at  a  workplace  in  such 
a  way  that  the  employees  of  other 
employer(s)  may  be  exposed  (for  example, 
employees  of  a  construction  contractor 
working  on-site)  shall  additionally  ensure 
that  the  hazard  communication  programs 


developed  and  implemented  under  this 
paragraph  (e)  include  the  following: 

•  •  *  The  methods  the  employer  will  use 
to  provide  the  other  employees)  with  a  copy 
of  the  material  safety  data  sheet,  or  to  make 
it  available  at  a  central  location  in  the 
workplace,  for  each  hazardous  chemical  the 
other  employees)'  employees  may  be 
exjxjsed  to  while  working; 

•  *   *  The  methods  the  employer  will  use 
to  inform  the  other  employer(s)  of  any 
precautionary  measures  that  need  to  be  taken 
to  protect  employees  during  tie  workplace's 
normal  operating  conditions  and  in 
foreseeable  emergencies;  and, 

•  *  *  The  methods  the  employer  will  use 
to  inform  the  other  employer(s)  of  the 
labeling  system  used  in  the  workplace. 

As  described  in  the  preamble  to  the 
final  rule  (52  FR  31865),  this  type  of 
provision  is  necessary  to  ensure  that  all 
employees  have  sufficient  information 
to  protect  themselves  in  the  workplace, 
regardless  of  which  employer  uses  the 
hazardous  chemical.  It  also  ensures  that 
employers  have  the  necessary 
information  to  adequately  conduct 
training,  and  to  select  appropriate 
protective  measures  for  the  work 
operation. 

It  should  be  noted  that  the  muUi- 
employer  worksite  provision  does  not 
create  the  duty  for  each  employer  to 
have  MSDSs  on-site.  That  duty  appears 
in  paragraphs  (g)(1)  and  (g)(8),  which 
were  not  new  requirements  in  the 
revised  final  rule.  The  multi-employer 
worksite  provisions  simply  require  that 
employers  describe  methods  in  their 
written  HCS  programs  to  make  those 
already-present  MSDSs  available  to  the 
other  employers  on  the  site  when  the 
other  employers'  employees  are  being 
exposed. 

Initial  industry  comments  objecting  to 
the  multi-employer  worksite  provisions 
appeared  to  envision  a  situation  where 
every  contractor  on  a  site  duplicates 
every  MSDS  in  his  possession  for  every 
other  contractor  on-site.  As  has  been 
discussed  by  OSHA  repeatedly,  the 
provisions  of  the  rule  simply  do  not 
require  such  an  activity.  First  of  all,  the 
only  time  MSDSs  must  be  shared  is  if 
the  contractors  are  working  in  the  same 
aiea  of  a  site  at  the  same  time  and  thus 
exposing  each  other's  employees. 
Secondly,  the  MSDSs  can  be  made 
available  in  any  way  the  employers  on 
a  site  deem  to  be  appropriate,  i.e.,  they 
can  be  made  available  in  an  office  trailer 
on-site,  they  can  be  kept  in  the 
employer's  truck,  or  they  can  be  made 
available  to  both  employees  and  other 
employers  through  electronic  access. 

Tne  issue  became  somewhat  confused 
when  OMB  disapproved  the 
requirement  to  "provide"  MSDSs  on  a   ' 
muhi-employer  worksite  (Ex.  4-67).  as 
opposed  to  the  multi-employer  worksite 
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provision  to  have  methods  that  would 
make  the  already-present  MSDSs 
available  to  the  other  employers.  OMB's 
action  effectively  removed  the  employee 
protections  of  paragraph  (g). 
Furthermore,  there  appears  to  be  some 
misunderstanding  about  what  a  multi- 
employer worksite  is  (Ex.  11-116).  Such 
a  site  is  not  Umited  to  construction.  Any 
type  of  workplace  where  there  are 
employees  of  more  than  one  employer 
working  is  a  multi-employer  site.  It  is 
likely  that  every  worksite  is  a  multi- 
employer worksite  at  some  point. 

A  number  of  the  comments  received 
subsequent  to  OMB's  actions  favor 
keeping  the  MSDSs  in  a  central  office 
location  and  providing  them  on  request 
(Exs.  11-1, 11-141, 11-142. and  11- 
155).  Others  simply  object  to  MSDSs  on 
every  site,  and  support  OMB's  approach 
(Exs.  11-13. 11-110.  11-114,  11-135, 
and  11-154).  These  employers  claim 
that  employees  are  not  interested  in  the 
MSDSs  (Ex.  11-6);  there  are  too  many  of 
them  to  keep  them  at  the  site  (Ex.  11- 
24);  and  there  is  no  place  to  keep  them 
on  the  site  (Ex.  11-142). 

Other  commenters,  however, 
emphasized  the  importance  of 
maintaining  MSDSs  on-site,  for  the 
benefit  of  employees  as  well  as  for 
making  them  available  to  other 
employers.  "U  S  WEST  supports  the 
basic  requirements  regarding  provision 
of  material  safety  data  sheets  (MSDS)  at 
multi-employer  work  places.  In  fact,  U 
S  WEST  would  be  supportive  of 
stronger  language  to  emphasize  the 
responsibility  of  employers  wt»o 
produce,  use  or  store  hazardous 
chemicals  at  a  workplace  to  adequately 
communicate  potential  hazards  to  the 
employees  of  other  employers."  Ex.  11- 
50.  See  also  Exs.  11-51,11-54,11-90, 
and  11—124.  And  as  another  commenter 
indicated  (Ex.  11-40);  "Common  sense 
should  serve  as  the  linchpin  for 
establishing  the  presence  of  material 
safety  data  sheets  (MSDS)  on  multi- 
employer work  sites.  Very  simply,  some 
provision  must  be  made  to  advise 
workers  of  any  actual  or  potential 
hazardous  exposure  while  on  the  work 
site." 

The  ACX3SH  subcommittee  which 
recommended  a  change  to  this  provision 
also  appeared  to  be  confused.  They 
recommended  that  the  provision 
address  an  employer's  duty  to  obtain 
MSDSs  for  chemicals  his/her  employees 
are  exposed  to  that  are  generated  by 
other  contractors.  The  duty  to  obtain 
MSDSs  appears  in  paragraph  (g) — the 
multi-employer  worksite  provision's 
only  purpose  is  to  ensure  that  the  other 
employer's  written  program  describes 
the  methods  that  will  be  used  to  provide 
the  MSDSs.  The  ACCSH-recommended 


change  does  not  accomplish  that 
piupose. 

As  was  discussed  in  the  history 
section  of  this  preamble.  OMB's 
disapproval  has  been  invalidated  by  the 
Third  Circuit  decision  which  was 
subsequently  upheld  by  the  Supreme 
Court.  Therefore,  all  of  the  requirements 
are  currently  being  enforced. 

The  current  rulemaking  activity  has 
not  provided  any  substantial  evidence 
that  the  requirements  are  unnecessary  or 
inappropriate. 

Without  MSDSs  the  hazard 
communication  program  will  not  be 
effective.  The  consensus  of  the 
participants  in  the  rulemaking  on  the 
original  final  rule  was  that  labels  can 
only  provide  limited  information — ^the 
MSDS  provides  the  detailed  source  of 
information.  Most  concurred  with 
OSHA's  conclusion  that  a  program 
cannot  be  effective  without  all  of  the 
major  components  currently  in  the 
OSHA  rule — including  MSDSs  being 
available  to  employees  and  employers  at 
the  job  site  (see,  e.g.,  H-022  Exs.  19-62, 
19-91.  19-124,  19-156.  19-185,  and  19- 
199.)  As  will  be  discussed  further 
below,  comments  objecting  to  the  use  of 
MSDSs  have  been  received  in  this 
rulemaking.  However,  these  participants 
have  not  provided  evidence  that  has 
persuaded  OSHA  that  employees  can  be 
protected  appropriately  without  the 
information  available  on  the  MSDSs. 

The  argiiment  that  there  may  be  large 
numbers  of  MSDSs  on  multi -employer 
worksites  does  not  mean  that  employees 
should  not  be  protected  from  those 
chemicals.  Although  cumulative 
numbers  are  large  (Ex.  11-142.  the 
Coalition  indicates  that  on  a  particular 
homebuilding  site  there  were  302 
MSDSs  required),  the  fact  remains  that 
for  most  individual  contractors  the 
number  per  site  is  much  smaller  and 
quite  manageable  (those  302  MSDSs 
were  accumulated  by  38  subcontractors, 
for  an  average  of  8  MSDSs  per 
subcontractor.) 

Many  of  these  same  employers  would 
have  OSHA  believe  that  there  are  no 
trailers  or  offices  on  these  sites,  and  no 
vehicles,  so  they  have  no  place  to  keep 
the  MSDSs  (Tr.  5-50;  54;  57).  As  has 
been  stated  in  the  record  before  (53  FR 
29845).  every  job  site  has  a  significant 
amount  of  paper  associated  with  it. 
including  blueprints,  building 
specifications,  building  permits,  etc. 
See.  e.g.,  Ex.  4-162.  We  believe  that 
employers  can  keep  the  MSDSs  in  the 
same  location  as  these  other  papers. 

By  removing  the  MSDSs  from  the  site, 
employers  are  creating  a  barrier  to 
access,  i.e.,  it  is  far  less  likely  that 
employees  will  request  MSDSs  from  a 
remote  site.  If  an  employee  is  on  the  site 


for  one  day  only,  as  these  employers 
indicate  is  often  the  case,  it  is  unlikely 
that  a  raquest  will  be  made  for  the 
MSDS  to  be  delivered  at  some  later 
time.  (Similarly,  experiences  under  state 
laws  that  allow  extended  periods  of 
time  for  delivery  of  the  MSDS  (such  as 
15  days),  are  not  analogous.  In  15  days, 
the  construction  employee's  exposurt 
would  likely  have  long  since  ended,  and 
he/she  would  probably  be  at  another  job 
site.  Provision  of  MSDSs  under  these 
conditions  does  not  serve  the  purpose  of 
being  available  prior  to  exposure  to 
prevent  adverse  health  effects  from 
occurring.)  And  although  construction 
employers  maintain  that  employees  are 
not  interested  in  MSDSs.  evidence  from 
other  industries  indicates  that 
employees  do  use  MSDSs  when  they  are 
readily  accessible  (Ex.  4-75). 

OSHA  has  costed  out  the  alternative 
of  providing  MSDSs  on  request  through 
delivery  from  a  central  office  location, 
although  this  would  not  be  an 
acceptable  alternative  to  the  current 
requirement  because  it  is  not  at  least  as 
protective  and  therefore  does  not  protect 
employees  to  the  extent  feasible.  "The 
costs  were  calculated  using  the 
percentage  of  employees  reported  to  be 
using  data  sheets  in  the  study 
referenced  above  (Ex.  4-75).  and 
assuming  a  short  and  a  long  distance 
request  for  the  information,  and  thus  the 
time  for  delivering  the  MSDS.  Ex.  71- 
70.  This  analysis  reveals  that  it  is  less 
costly  to  maintain  the  MSDSs  on-site  as 
currently  required,  rather  than 
responding  to  requests  from  employees 
and  delivering  the  MSDSs  to  the  site 
upon  request. 

Therefore,  the  alternative  suggested  to 
maintain  MSDSs  at  the  office,  and 
provide  them  on  request,  is  not  only  less 
effective  but  also  more  costly.  OSHA  is 
maintaining  the  current  requirement  for 
MSDSs  to  be  available  on-site  for 
employee  access  and  to  be  accessible  to 
other  employers  when  necessary  due  to 
exposure  of  their  employees. 

We  have  modified  the  language  of  the 
provision  to  address  some  of  the 
misinterpretations  discussed  in  the 
comments.  The  applicable  provision 
will  now  read:  "(Tjhe  methods  the 
employer  will  use  to  provide  the  other 
employer(s)  on-site  access  to  material 
safety  data  sheets  for  each  hazardous 
chemical  the  other  employer(s)' 
employees  may  be  exposed  to  while 
working."  This  removes  the  language 
that  employers  have  been  interpreting  as 
meaning  they  had  to  physically  give 
each  employer  a  copy  of  every  MSDS. 
or  create  an  office  to  defwsit  them. 
Whatever  means  the  employers  find 
appropriate  for  the  on-site  access  cm  a 
particular  job  will  be  acceptable.  Thus 
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a  repository  in  the  trailer  may  be  used; 
they  may  be  accessible  electronically;  or 
each  subcontractor  could  keep  his/her 
own  MSDSs  in  the  company  vehicle  on 
the  site.  The  key  to  ascertaining 
compliance  is  whether  the  MSDSs  are 
readily  accessible  (i.e.,  there  are  no 
barriers  to  accessing  the  information)  to 
exposed  workers  as  well  as  other 
employers. 

Labels  and  Other  Forms  of  Warning 

As  noted  above  under  the  discussion 
of  the  definition  of  "hazard  warning". 
OSHA  proposed  to  modify  the  language 
in  paragraph  (f)(5)(ii)  regarding  in-plant 
labeling  requirements  to  clarify  that 
employers  may,  as  an  alternative  to 
specific  hazard  warnings,  provide  more 
general  hazard  information  on  the  labels 
as  long  as  the  specific  physical  and 
health  hazards  of  the  chemicals  are 
effectively  conveyed  through 
implementation  of  the  other  aspects  of 
the  hazard  communication  program 
[i.e.,  provision  and  explanation  of  data 
sheets  and  more  extensive  training).  For 
example,  some  labeling  systems  indicate 
the  presence  of  an  acute  "health 
hazard"  and  rate  the  severity  of  that 
"hazard"  using  a  number  system.  The 
specific  health  hazard  is  not  on  the  label 
under  this  system,  but  is  available  on 
the  MSDS.  Employers  using  this  type  of 
hazard  rating  system  must  ensure  that 
the  worker  has  the  required  immediate 
access  to  the  data  sheet,  and 
understands  the  labeling  system  used 
and  how  to  obtain  and  use  the 
information  provided.  The  training 
program  will  generally  need  to  be  more 
detailed  to  address  these  aspects  of  the 
employer's  hazard  communication 
program.  An  employer  relying  on  one  of 
these  labeling  systems  will  have  to 
augment  his  training  program  to 
specifically  address  target  organ  effects 
that  may  not  be  readily  discerned  from 
a  numerical  or  symbol  warning  system. 
Precautionary  statements  alone  are  not 
considered  to  be  general  hazard 
information  under  this  provision. 

The  proposed  modification  was  not  a 
change  in  Agency  policy  or 
interpretation  of  this  requirement.  Since 
1985,  OSHA's  instructions  to  its 
compliance  staff  have  included 
allowances  for  these  types  of  systems  in 
a  facility.  For  example,  the  current 
directive,  CPL  2-2.38C.  states: 

OSHA  recognizes  that  the  degree  of  detail 
on  a  label  needed  to  convey  a  hazard  may  be 
different  within  a  workplace  where  other 
information  is  readily  available  compared  to 
labels  required  on  shipped  containers,  where 
the  label  may  be  the  only  information 
available. 

Several  commenters  indicated  that  the 
proposed  distinctions  are  helpful  (Exs. 


11-10, 11-51,  and  11-139).  and 
supported  the  change  to  the  definition 
of  "hazard  warning"  (Exs.  11-21, 11- 
86).  There  was  a  suggestion  that  the 
acceptance  of  specific  labeling  systems 
be  indicated  (Ex.  11-10).  OSHA  does 
not  agree  with  that  approach.  In  keeping 
with  the  performance-oriented  approach 
of  the  rule,  whatever  in-plant  labeling 
system  is  used  vyrill  be  judged  during  a 
compliance  inspection  in  the  context  of 
the  effectiveness  of  the  entire  program. 

There  were  also  suggestions  that  the 
language  be  modified  to  indicate  that 
only  "significant"  hazards  need  to  be 
warned  about  (Exs.  11-48,  11-90). 
OSHA  does  not  agree  with  that 
suggestion.  The  HCS  requires  warnings 
on  all  well-substantiated  hazards.  If  the 
weight  of  the  evidence  demonstrates 
that  a  hazard  is  "well-substantiated", 
the  hazard  must  be  warned  about 
regardless  of  its  perceived  severity. 

One  commenter  noted  that 
Department  of  Transportation  (DOT) 
placards  on  cargo  will  generally  not 
indicate  target  organs  (Ex.  11-68).  This 
is  true,  but  the  actual  containers  being 
shipped  are  the  ones  that  would  be 
labeled  in  accordance  with  OSHA's 
requirements,  rather  than  the  shipping 
containers.  The  only  time  this  would  be 
a  problem  is  when  there  is  a  bulk 
shipment,  and  the  shipping  container  is 
the  only  container.  OSHA  has  already 
addressed  this  by  allowing  the 
additional  label  information  to  be  with 
the  shipping  papers,  rather  than  on  the 
outside  of  the  shipping  container. 

There  were  objections  to  this 
modification  from  representatives 
concerned  about  information  available 
to  workers  (Exs.  11-21.  11-125).  OSHA 
believes  that  its  compliance  policy  to 
assess  the  effectiveness  of  the  entire 
program  will  ensure  that  complete 
information  is  available  to  workers  in  all 
situations. 

One  commenter  (Ex.  11-86)  thought 
in-plant  labels  should  only  have  the 
name  of  the  chemical,  not  the  hazards. 
OSHA  does  not  agree  with  this — the 
label  must  provide  hazard  information 
to  be  an  effective  reminder  of  the  more 
detailed  data  available  elsewhere  on 
MSDSs  and  in  training.  Additionally. 
MSDSs  cannot  be  substituted  for 
labels — they  serve  different  purposes 
and  contain  information  presented  in  a 
different  fashion.  "Hazard  warnings" 
provide  a  brief  summary  of  the  hazards 
in  a  highlighted  form.  The  MSDS 
provides  more  detailed  information. 

The  current  HCS  did  not  address  the 
issue  of  updating  labels  when  new 
information  becomes  available  regarding 
the  hazards  of  the  chemical.  OSHA  is 
clarifying  this  situation  by  adding  a 
provision  which  is  consistent  with  the 


updating  requirements  for  material 
safety  data  sheets,  i.e..  the  new 
information  is  to  be  added  to  the  label 
within  three  months  of  becoming  aware 
of  significant  new  information  regarding 
the  hazards  of  the  chemical. 

ANSI  Standard  for  Precautionary 
Labeling.  As  noted  in  the  preamble  to 
the  NPRM  (53  FR  29542).  the  American 
National  Standards  Institute  (ANSI) 
revised  its  standard  for  precautionary 
labeling  of  industrial  chemicals 
(Z129.1-1988)  to  include,  among  other 
things,  guidance  for  target  organ  effect 
labeling.  A  copy  of  the  final  document 
has  been  available  in  the  record  (Ex.  49). 
OSHA  invited  comment  on  whether  the 
Agency  should  recognize  (either  in  the 
final  rule  or  in  a  compliance  directive) 
that  the  ANSI  standard  provides 
employers  with  useful  guidance  to 
produce  an  acceptable  label  for 
compliance  with  the  HCS.  In  other 
words,  if  the  employer  follows  the 
guidance  provided  by  ANSI,  that  would 
be  one  way  to  comply  with  the 
requirements  of  the  HCS.  Employers 
would  still  be  free  to  use  other  labeling 
systems  or  approaches  to  labeling, 
where  appropriate,  as  long  as  they  meet 
the  requirements  of  the  HCS.  But  those 
employers  who  wish  to  have  more 
specific  guidance  to  follow  would  be 
able  to  use  the  ANSI  standard  to  assist 
them  in  complying.  OSHA  indicated 
that  it  was  particularly  interested  in 
comments  about  the  extent  of  target 
organ  information  that  would  be  on  a 
label  under  the  ANSI  scheme,  and 
whether  this  would  provide  enough 
information  to  comply  with  the  HCS. 

A  number  of  comments  were 
submitted  which  supported  the  use  of 
the  ANSI  standard  as  compliance 
assistance  (see.  e.g.,  11-51.  11-57,  11- 
106, 11-143. 11-147.  and  11-156). 
Many  of  these  also  emphasized  that  it 
should  not  be  considered  to  be  the  only 
way  to  comply,  just  one  method  that 
could  be  used.  There  were  also  related 
suggestions  that  a  uniform  labeling 
approach  would  be  helpful  (Exs.  11-124 
and  11-155). 

An  objection  was  raised  about  the 
public's  opportunity  to  comment  on  the 
final  ANSI  standard  before  addressing  it 
in  the  HCS  (Ex.  11-125).  The  ANSI 
standard  was  finalized  prior  to  the 
publication  of  the  HCS  NPRM,  and  was 
available  in  the  docket  as  Ex.  4-110.  As 
OSHA  specifically  solicited  comments 
on  this  issue  in  the  NPRM.  the  public 
was  given  an  opportunity  to  provide 
input. 

OSHA  believes  that  the  ANSI 
standard  provides  much  useful 
information  for  employers  required  to 
prepare  product  labels.  The  standard 
has  been  revised  significantly  since  the 
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previous  version  was  issued  in  1982, 
and  provides  helpful  guidance  in  new 
areas,  such  as  classincation  of 
carcinogens,  mutagens,  and  teratogens 
for  purposes  of  labeling,  and  the 
addition  of  phrases  to  be  used  to  report 
target  organ  effects.  All  of  this 
information  would  assist  employers  in 
compl)'ing  with  the  HCS. 

OSHA  does  have  one  concern, 
however,  regarding  the  health  hazard 
evaluation  process.  As  the  Agency  has 
stated  from  the  outset  of  this 
rulemaking,  the  HCS  is  based  on  the 
premise  that  chemicals  have  inherent 
characteristics  that  pose  potential 
hazards,  and  workers  have  the  right  to 
know  what  those  potential  hazards  are 
Risk  of  exposure  is  to  be  addressed  in 
training,  not  in  the  process  of  deciding 
what  information  will  be  provided  on 
labels  and  MSDSs.  Any  well- 
substantiated  hazard  must  appear  on  the 
label  where  there  is  a  potential  for 
e.xposure. 

The  ANSI  standard,  on  the  other 
hand,  specifically  states  that  the 
labeling  recommendations  are  not  based 
only  on  the  inherent  properties  of  the 
chemical,  but  are  directed  to  the 
avoidance  of  hazardous  exposures 
resulting  from  customary  and 
reasonably  foreseeable  occupational  use. 
misuse,  handling  and  storage.  The 
health  hazard  evaluation  also  refers  to 
an  exposure  assessment  being 
performed. 

It  is  possible  for  someone  following 
the  guidance  in  the  ANSI  standard  to 
construct  a  label  that  is  complete 
enough  to  satisfy  the  requirements  of 
the  HCS.  OSHA's  concern  is  that 
information  may  be  eliminated  from 
some  labels  based  on  the  "exposure 
assessment"  factor,  and  employers  will 
not  be  in  compliance  with  the  HCS.  The 
inability  of  the  producer  or  importer  to 
acciirately  predict  downstream 
exposures,  and  thus  the  need  for 
complete  disclosure  of  hazards,  was 
discussed  in  the  original  final  rule  (48 
FR  53296),  and  is  still  applicable. 

Therefore,  employers  must  be  advised 
that  while  following  the  ANSI  standard 
would  provide  useful  assistance  to  them 
when  preparing  labels,  it  does  not 
guarantee  compUance.  Employers  must 
also  be  aware  of  the  requirements  of  the 
HCS,  which,  among  other  things,  may 
be  interpreted  to  have  a  lower  threshold 
than  ANSI  for  reporting  hazard 
information.  OSHA  believes  that  the  use 
of  the  ANSI  standard  will  generally  be 
very  helpful  to  employers  when 
complying  with  the  HCS,  and  that  labels 
will  be  improved  through  the 
availability  of  this  voliuatary  consensus 
standard.  A  reference  to  it  will  be 


included  in  the  Agency's  instructions  to 
its  compliance  officers. 

Labeling  limitation  for  certain 
shipments.  In  the  revised  final  rule, 
OSHA  made  a  change  to  the  labeling 
requirements  for  shipments  of  solid 
metal.  Solid  metal  is  often  considered  to 
be  an  "article"  under  the  rule,  and  thus 
exempt.  Where  the  metal  is  not  an 
"article"  since  its  downstreeim  use 
results  in  hazardous  chemical  exposure 
to  employees  working  with  it,  a 
provision  was  added  which  allows 
shippers  of  this  type  of  material  to  send 
the  label  information  once,  similar  to 
material  safety  data  sheet  transmittal,  as 
long  as  the  material  is  the  same  and  it 
is  being  shipped  to  the  same  customer. 
In  these  situations,  there  should  be  no 
hazard  to  anyone  handling  the  metal 
from  the  time  it  is  produced  in  solid 
form  until  the  time  someone  works  on 
it  in  a  way  that  releases  a  chemical 
hazard.  Since  the  label  information 
transmitted  would  only  reflect  the 
chemical  hazards  released  when  it  is 
later  worked  on,  the  label  would  not 
provide  any  hazard  information  that  is 
needed  by  those  handling  the  material 
in  transit.  The  label  information  does 
serve  a  different  purpose  than  the  MSDS 
as  the  label  is  an  immediate  visual 
warning,  a  "snapshot  picture"  of  the 
hazards,  whereas  the  MSDS  provides 
detailed  hazard  information.  Thus  both 
information  transmittal  sources  are 
necessary.  It  was  emphasized  in  the 
preamble  that  this  exception  is  only  for 
the  solid  metal  itself — any  hazardous 
chemicals  present  in  conjunction  with 
the  metal  in  such  a  form  that  employees 
may  be  exposed  when  handUng  the 
material  [e.g.,  cutting  fluids,  lubricants, 
and  greases),  would  require  labels  with 
eacii  shipment. 

OSHA  proposed  to  further  modify  this 
exception  to  include  wood,  plastic,  and 
whole  grain  The  Agency  believes  the 
situation  involving  wood  and  plastic  is 
analogous  to  solid  metal  in  that  the 
hazard  potential  is  in  the  downstream 
use  and  does  not  involve  employees 
involved  in  transit.  For  whole  grain, 
OSHA  recognized  that  some  dust  may 
be  generated  during  the  transportation 
process,  but  believed  that  the  repetitive 
nature  of  the  shipments  and  the 
relatively  small  amount  of  dust 
generated  due  to  the  handling  at  this 
stage  makes  such  an  exemption 
appropriate.  (See,  e.g..  Ex.  5-13,  5-15, 
5-21,  5-52,  and  5-92.)  The  Agency 
invited  comment  on  this  extended 
exception.  Supporting  comments  were 
received  (see,  e.g.,  Exs.  11-51, 11-54, 
and  11-W).  The  modifications  are  being 
adopted  in  this  frnal  rule  as  proposed. 

One  commenter  suggested  that  it  be 
clarified  that  only  containers  are 


required  to  be  labeled,  not  pieces  of 
wood,  etc.  Ex.  11-137.  This  is  true. 
However,  ultimately  these  items  are  in 
some  sort  of  container  for  purposes  of 
shipment,  from  shrink-wrapped  pallets 
to  the  truck  itself.  Thus  labels  are  still 
required  for  the  shipment  in  this 
situation,  unless  the  items  are  covered 
by  the  one-time  labeling  approach 
incorporated  into  the  final  rule. 

With  regard  to  this  change  in 
requirement  for  shipments  of  whole 
grain,  most  of  the  comments  from  the 
grain  industry  were  conceijned  with 
totcily  exempting  grain  dust  rather  than 
the  specific  labeling  limitation.  Several 
objected  to  any  labels  for  shipments  of 
whole  grain  (Exs.  11-94, 11-109,  11- 
129,  and  11-160),  also  indicating  that 
all  facilities  already  have  both  labels 
and  MSDSs.  If  this  is  the  case,  they  are 
already  in  compliance  with  the  rule  so 
there  should  be  no  problem  with  this 
provision.  The  exemption  was  also 
supported  (Ex.  11-67). 

The  American  Iron  and  Steel  Institute 
(AISI)  testified  that  the  exemption  for 
solid  metal  should  be  extended  to 
include  the  coatings  on  the  metals  (Ex. 
70).  They  suggested  that  employees 
involved  in  the  transport  of  large  steel 
items  in  particular  would  not  be 
exposed  to  potential  hazards  due  to  the 
manner  in  which  the  items  are  handled. 
OSHA  does  not  agree.  There  is  still  a 
risk  of  contact  dermatitis,  and  thus 
workers  need  to  be  warned  regarded 
these  hazards. 

Other  comments  on  labeling.  A 
number  of  comments  were  received 
suggesting  that  the  labeling 
requirements  be  changed.  In  particular, 
it  was  suggested  that  the  information  on 
the  labels  be  expanded  in  lieu  of 
requiring  material  safety  data  sheets 
(see,  e.g.  11-8, 11-75, 11-104, 11-118. 
11-132, 11-147,  and  11-156).  "For  non- 
manufacturers,  it  is  more  efficient  for 
workers  to  obtain  their  waminjjs  from 
the  labels  on  containers  of  chemical 
products.  The  labels  accompany  each 
product  and  are  always  readily  available 
to  the  user.  Labels  are  required  to 
contain  all  significant  dangers."  Ex.  11- 
104. 

Specific  suggestions  for  labels 
included  precautionary  statements  (11- 
17. 11-57.  and  11-125),  and  the 
telephone  number  of  the  supplier  (11- 
38,  11-115,  and  11-150).  In  terms  of 
precautionary  statements,  employers  are 
free  to  include  such  information. 
However,  as  discussed  at  length  in  the 
original  final  rule  (48  FR  53300-05).  the 
purpose  of  the  label  is  to  provide  an 
immediate  visual  warning  of  the 
hazards.  Label  warnings  tend  to  be  the 
same  from  product  to  product  (e.g., 
nearly  everything  is  harmful  if  inhaled). 
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This  type  of  information  does  not  tell 
the  worker  what  the  hazard  is. 
Furthermore,  most  producers  already 
include  such  information  on  their 
labels — the  missing  elements  generally 
involve  what  the  hazards  actually  are. 
With  regard  to  the  telephone  number, 
OSHA  originally  proposed  the  number 
be  included  on  labels  (47  FR  12121). 
There  were  numerous  objections  from 
producers  to  this  requirement.  Thus 
OSHA  limited  the  telephone  number 
provision  to  the  MSDS,  rather  than  the 
label.  The  information  is  available 
through  the  MSDS  to  all  employers,  as 
well  as  to  health  professionals  providing 
ser\'ices  to  exposed  employees. 

Material  Safety  Data  Sheets 

An  issue  that  is  related  to  the 
coverage  of  oonsumer  products,  and  is 
undoubtedly  the  genesis  of  some  of  the 
recommendations  to  eliminate  such 
products  from  coverage,  is  the 
distribution  of  consumer  products  in 
commerce.  It  is  important  to  pomt  out 
that  the  vast  ma)ority  of  consumer 
products  are  not  covered  by  this  rule. 
Only  those  which  are  hazardous  are 
potentially  covered,  and  within  that 
group,  only  those  which  are  used  in  the 
workplace.  Producers  of  the  materials 
which,  while  marketed  to  consimiers, 
are  also  likelv  to  be  sold  to  employers 
and  used  Id  the  workplace  are  well 
aware  of  that  potential  market.  (See,  e.g., 
Ex.  2-148.)  Thus  manufacturers  of 
materials  used  in  construction,  graphic 
arts,  and  cleaning  operations,  are  aware 
that  their  products  have  industrial 
applications  even  when  sold  as 
consimier  products.  MSDSs  have 
already  been  prepared  arul  distributed 
for  many,  if  not  most,  of  these  products. 
Manufacturers  are  required  to  have 
MSDSs  for  their  own  workers,  and  have 
alreadv  been  required  to  distribute  such 
MSDSs  to  non-manu&cturing  customers 
in  a  significant  number  of  states  vnth 
right-to-know  rules.  Furthermore,  most 
manufacturers  have  and  make  available 
MSDSs  because  of  product  liability 
concerns  separate  and  apart  from  any 
regulatory  requirements.  This  was 
certainly  demonstrated  in  the  record  by 
the  large  number  of  manufacturers  that 
produosd  MSDSe  in  the  absence  of  such 
requirements  prior  to  promulgation  of 
the  original  HCS.  The  sealed  container 
provision  also  eliminates  many 
consumer  products  from  full  coverage  in 
woii.places  where  employees  may 
handle  such  materials,  but  do  not  open 
the  containers  to  use  them.  Employees 
may,  however,  request  data  sheets  for 
the  chemicals  they  only  handle  in 
sealed  containers. 

The  record  for  the  origiaaJ  final  rule 
strongly  supported  the  need  for 


automatic  transmittal  of  MSDSs  frtmi 
producers  to  users  through  the  supply 
chain.  The  cost  analyses  of  the  rule 
demonstrated  that  a  system  that  reUes 
on  users  requesting  a  copy  of  a  MSDS 
v^H  be  more  costly,  aiKl  less  protective 
(48  FR  53327).  However,  in  the  revised 
final  rule,  OSHA  determined  that  where 
retail  distributors  are  involved  in  the 
distribution  chain  it  was  necessary  to 
slightly  revise  this  position.  Therefore, 
the  revised  final  rule  stated  (52  FR 
31882,  paragraph  (g)(7)): 

Retail  distributors  which  sell  hazardous 
chemicals  to  commercial  customers  shall 
provide  a  material  safety  data  sheet  upon 
request,  and  shall  post  a  sign  or  otherwise 
inform  them  that  a  material  safety  data  sheet 
is  available.  Chemical  manufactiirers. 
importers,  and  distributors  need  not  provide 
material  safety  data  sheets  to  retail 
distributors  which  have  informed  them  that 
the  retail  distributor  does  not  seU  the  product 
to  commercial  customers  or  open  the  sealed 
container  to  use  it  In  their  own  workplaces. 

OSHA  provided  the  foDtywlng  rationale 
for  this  departure  from  the  automatic 
provision  approach  fouiKl  to  be 
necessary  In  the  original  final  rule  (52 
FR  31866): 

Retail  distributors,  howevei,  often  sell  to 
businesses  and  the  general  public  and 
frequently  have  no  way  of  knowing  who  a 
particular  purchaser  Is.  Lhider  the  current 
rule,  retail  distributors  might  have  to  give 
material  safety  data  sheets  to  each  customer 
to  ensure  that  commercial  customers  get  the 
infarmatkn  they  need  under  the  HCS.  A 
specl5c  statement  regarding  retail 
distributors  is,  therefore.  Included  in 
paragraph  lgM7)  to  address  this  practical 
problem.  Thoee  retail  distributors  who  sell 
hazardous  chemicals  to  employers  must 
provide  a  material  safety  data  sheet  upon 
request,  and  must  post  a  sign  or  otherwise 
inform  the  employers  that  an  MSDS  is 
available. 

OSHA  recognizes  that  although  it  is 
possible  for  an  employer  to  inddentaliy 
purchase  a  hazardous  chemical  from 
any  type  of  retail  estabhshment,  it  is  not 
reasonable  to  expect  every  retail  store 
that  happens  to  carry  such  materials  to 
keep  a  file  of  MSDSs  in  case  an 
employer  decides  to  make  a  random 
purchase  at  the  stor&  We  further 
recognize  that  such  random  purchases 
would  normally  be  of  small  amounts 
that  would  generaUy  be  used  as  a 
constimer  uses  them,  and  thus  would  be 
exempt  under  the  rule  anyway. 
However,  even  in  those  cases  where 
they  are  used  In  greater  quantities,  it 
appears  more  reasonable  to  place  the 
burden  on  the  user  in  that  situation  to 
obtain  the  MSDS  than  to  have  every 
retail  establishment  keep  large  numbers 
of  them  on  file.  This  proviskin  also 
limits  the  number  of  esteblishmenU  to 


v«^iSch  distributors  of  such  products 
have  to  transmit  MSDSs. 

The  National  Retail  Merchants 
Association  (NRMA)  (Ex.  5-74) 
indicated  that  the  revised  final  rule 
"*  •  •  has  struck  a  good  balance 
between  the  obvious  problem  of 
requiring  retailers  to  train  all  employees 
about  every  product  which  may  appear 
on  retailers'  shelves,  and  the  real  need 
for  employee  training  for  emergency 
spillage  of  packaged  products."  They 
did  think,  however,  that  the  definition 
of  "consumer  product"  as  stated  by 
CPSC  might  be  confusing  to  retailers, 
particularly  small  businesses,  since 
"retailers  would  have  to  go  through  the 
process  of  examining  all  goods  sold  in 
their  stores  to  determine  if  they  are  or 
are  not  consumer  products."  In  fact,  if 
retailers  are  selling  the  products,  they 
are  considered  to  be  "consumer" 
products,  and  there  is  no  determination 
to  be  made  by  the  retailer  in  this 
respect.  In  this  situation,  deciding 
whether  a  product  is  a  consumer 
product  or  not  is  a  determination  made 
by  the  producer  in  developing  the 
appropriate  label  for  the  material  based 
uf>on  its  intended  use. 

With  regard  to  the  issue  of  making 
MSDSs  available  at  the  retail 
distribution  level,  NRMA  suggested  that 
OSHA  define  the  term  "commercial 
accoimt"  to  ensure  it  is  being  properly 
interpreted  and  appUed.  They  further 
suggested  that  this  definition  be  related 
to  selling  items  in  large  quantities  and 
below  the  regular  retail  pric&  "Such 
accoimts  can  be  i^ntified,  and  it  would 
be  less  burdensome  to  notify  siich 
customers  that  MSDSe  are  available 
upon  request  In  fact  many  retail  firms 
have  already  dona  this  under  many  state 
right-to-kiHm  laws."  (Ex.  5-74). 

The  United  Brotherhood  of  Carpenters 
and  Joiners  of  America  (UBCJA) 
similarly  noted  that  with  regard  to 
MSDSs  being  available  from  retail 
distributors  (Ex.  2-105): 

[Tlhose  contractors  who  do  purchase 
materiate  fax>m  retail  outlets  generally  buy 
them  frton  a  tMlldlng-cuppty  house  mat  sells 
sttcb  maieriais  in  kncer  quantities,  and  may 
give  them  a  volume  discount.  These  stores 
would  have  no  probiem  supplying  MSDSs  to 
customers  *   *    *. 

OSHA  agreed  with  the  NRMA  that 
adding  such  a  definition  would  clarify 
that  many  retail  distributors  have  no 
need  to  mnintnin  MSDSs  because  they 
do  not  generally  supply  hazardous 
chemicals  to  commercial  customers 
(e.g..  grocery  stares,  clothing  stores). 
Therefore,  we  proposed  a  definition  for 
the  term  "commercial  account"  tiesed 
upon  NRMA's  recommended  criteria, 
and  Invited  comment  on  the 
approprialeneas  of  this  approach,  in 
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addition,  we  proposed  to  further  modify 
the  language  in  paragraph  (g)(7).  The 
language  regarding  the  general  duty  for 
distributors  lo  provide  MSDSs  was 
modified  to  track  the  language  in 
paragraph  (g)(6)  immediately  preceding 
it  regarding  the  duty  of  chemical 
manufacturers  and  importers  to  transmit 
such  information  with  their  initial 
shipment  and  with  the  Hrst  shipment 
after  a  material  safety  data  sheet  is 
updated.  Previously,  the  rule  simply 
stated  that  "distributors  shall  ensure 
that  material  safety  data  sheets,  and 
updated  information,  are  provided  to 
other  distributors  and  employers."  This 
slight  modification  clarifies  that 
distributors  are  required  to  provide 
MSDSs  in  the  same  manner  that 
chemical  manufacturers  and  importers 
do. 

Proposed  paragraphs  (g)(7)  (iii)  and 
(iv)  further  indicated  that  retail 
distributors  only  need  to  provide 
MSDSs  if  they  have  commercial 
accounts  for  employers  purchasing 
hazardous  chemicals.  If  an  employer 
incidentally  purchases  a  hazardous 
chemical  from  them,  and  they  are  not 
required  to  have  an  MSDS  available 
since  they  don't  use  the  chemical  or 
have  commercial  accounts,  then  the 
retail  distributor's  duty  is  hmited  to 
providing  that  employer  with  the  name, 
address,  and  telephone  number  of  the 
supplier  from  which  the  MSDS  can  be 
obtained. 

As  discussed  earlier  in  this  preamble, 
a  number  of  distributors  suggested  that 
they  be  deleted  from  Uie  coverage  of  the 
rule  in  terms  of  MSDSs,  either  by 
eliminating  them  from  the  chain  of 
distribution  for  the  information  or  by 
dropping  requirements  for  MSDSs.  The 
record  does  not  support  either  of  these 
approaches  as  being  a  viable  alternative 
for  the  HCS. 

In  general,  the  commenters  on  the 
proposed  modifications  supported  the 
changes  (see,  e.g.,  Exs.  11-11,  11-93, 
11-106,  11-111,  11-117,  and  11-147). 
"(Wle  agree  with  the  modifications 
made  to  the  definition  of  commercial 
account,  and  the  requirement  that  retail 
establishments  would  only  have  to 
make  MSDSs  available  upon  request  to 
these  customers  only."  Ex.  11-11.  Some 
thought  the  approach  was  better  but  still 
needed  further  revision  (Exs.  11-115, 
11-132).  "The  proposed  modifications 
of  the  Standard  enunciated  in  the  notice 
of  proposed  rulemaking  are  a  step  in  the 
right  direction.  We  urge  further 
modifications*   *   •."  Ex.  11-115. 

The  State  of  Maryland  pointed  out 
that  with  the  proposed  modifications,  a 
gap  was  created  in  the  distribution 
chain  with  regard  to  MSDSs  since  there 
was  no  exphcit  requirement  for 


manufacturers,  importers,  and 
distributors  to  provide  MSDSs  in 
response  to  requests  from  downstream 
employers  purchasing  products  from  a 
retail  distributor  without  having  a 
commercial  account.  "There  is  no 
requirement  (here  or  elsewhere)  that  the 
mtmufacturer.  importer,  or  distributor 
supply  that  employer  with  an  MSDS, 
eO^ectively  leaving  a  hole  in  the 
previously  closed  'loop'."  Ex.  11-21. 

Other  commenters  noted  that 
wholesale  distributors  that  have  over- 
the-counter  sales  should  be  permitted  to 
provide  MSDSs  on  request  as  their 
operations  are  similar  to  those  of 
concern  in  retail  estabUshments.  "The 
fact  is  that  wholesaler-distributors,  like 
retail  businesses,  sell  products  to 
employers  that  do  not  have  a 
conunercial  account  and  do  not  use  the 
product  itself.  Additionally,  wholesaler- 
distributors,  like  retail  establishments, 
sell  products  in  walk-in,  over-the- 
counter  transactions."  Ex. 11-111. 

There  were  also  a  few  comments  that 
did  not  support  the  modifications.  In 
particular,  worker  representatives  were 
concerned  that  employees  would  be 
required  to  use  the  chemical 
immediately,  without  benefit  of  the 
MSDS  information  (see,  e.g.,  Ex.  125). 

OSHA  is  adopting  the  modifications 
in  the  final  rule.  In  addition,  the  Agency 
has  changed  paragraph  (g)(6)  to  break  it 
down  into  subparagraphs  similar  to  the 
changes  being  made  to  paragraph  (g)(7). 
As  suggested  by  the  State  of  Maryland, 
a  specific  requirement  for  chemical 
manufacturers,  importers,  and 
distributors  to  respond  to  requests  has 
been  added.  In  addition,  OSHA  has 
added  a  provision  to  paragraph  (g)(7) 
that  would  allow  wholesale  distributors 
to  provide  MSDSs  on  request  in  over- 
the-counter  sales  operations. 

These  provisions,  in  summary,  are 
intended  to  clarify  the  obligations  of 
chemical  manufacturers  and  importers 
to  provide  MSDSs  to  downstream 
distributors  and  employers.  OSHA 
especially  means  for  these  requirements 
to  apply  in  three  situations:  Where  a 
distributor  or  employer  does  not  receive 
an  MSDS  from  the  manufacturer  or 
importer;  where  a  distributor  or 
employer  who  has  purchased  a 
hazardous  chemical  in  the  normal 
course  of  business  needs  a  replacement 
MSDS;  and  where  an  employer  without 
a  commercial  account  purchases  a 
hazardous  chemical  from  a  retail 
distributor  not  required  to  have  MSDSs 
on  file. 

A  number  of  other  comments  were 
received  regarding  the  distributor 
requirements  of  the  rule.  One  noted  that 
distributors  would  not  have  MSDSs  to 
protect  their  own  employees  if  they 


have  conmiercial  accounts  (Ex.  11-21). 
However,  many  of  these  employers 
already  come  under  the  sealed  container 
provisions  of  the  rule  and  only  have  to 
obtain  MSDSs  if  their  employees  request 
them.  If  they  use  the  chemicals,  they 
will  have  to  have  one  as  well.  Another 
thought  the  retailer  should  have  to  ask 
the  employee  making  a  purchase  if  an 
MSDS  is  needed  (Ex.  11-133).  This 
seems  to  defeat  the  purpose  of  allovdng 
the  on-request  system  to  alleviate  the 
burden  in  over-the-counter  operations. 

The  National  Welding  Supply 
Association  (Ex.  54)  appeared  to  be 
under  the  impression  that  the  rule 
previously  allowed  distributors  to 
provide  MSDSs  at  some  time  after  the 
shipment,  when  it  was  convenient  for 
them.  They  thus  viewed  the  clarification 
as  a  change  in  duties.  In  fact,  the 
distributors  were  always  required  to 
provide  MSDSs  at  the  time  of  the  initial 
shipment,  just  as  the  chemical 
manufacturers  and  importers  were 
required  to  do  so.  Sending  it  at  some 
undetermined  later  time  would  not 
provide  timely  protection  for  workers. 

There  was  also  a  suggestion  that  the 
term  "retail"  distributor  be  defined.  Ex. 
11-103.  This  does  not  appear  to  be 
necessary  as  the  Standard  Industrial 
Classification  (SIC)  Codes  already  define 
and  delineate  between  retail  and 
wholesale  distribution.  The  commenter 
was  particularly  concerned  about  dental 
product  distributors  defining 
themselves  as  "retail"  distributors  to 
avoid  the  automatic  provision  of 
MSDSs.  Dental  product  distributors  are 
not  retail  establishments.  Retail 
establishments  primarily  sell  to  the 
general  public  for  personal  or  household 
use.  Distributors,  such  as  those 
providing  dental  products  to  dental 
offices,  that  sell  primarily  to  businesses 
institutions,  professional  offices,  etc., 
are  considered  to  be  wholesale 
distributors.  They  are  thus  required  to 
provide  MSDSs  automatically  with  their 
first  shipment  of  a  hazardous  chemical 
to  the  dental  office,  and  also  with  the 
first  shipment  after  the  MSDS  for  a 
product  is  updated. 

Several  commenters  also  suggested 
that  retailers  be  required  to  request 
MSDSs.  rather  than  requiring  upstream 
distributors  to  ascertain  the  need  of  the 
retailers  for  the  information.  Exs.  11- 
106.  11-150.  and  11-158.  As  discussed 
previously,  this  "on  request"  system  is 
not  as  efficient,  and  is  in  fact  more 
costly,  than  the  automatic  transmittal. 

One  concern  raised  was  that  chemical 
manufacturers  should  not  have  to  keep 
track  of  the  employers  they  provide 
MSDSs  to  on  request,  where  the 
chemicals  were  purchased  from  a  retail 
distributor  (Ex.  11-156).  In  other  words. 
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these  requestors  are  not  actually 
customers  of  the  chemical  manufacturer 
and  when  the  MSDS  is  updated,  it 
should  not  have  to  be  routinely 
provided  to  these  employers.  In  fact,  the 
standard  does  not  require  such  an 
approach.  Updated  MSDSs  only  have  to 
be  provided  writh  the  next  shipment  to 
a  customer  after  being  updated.  If  the 
shipment  is  going  to  a  distributor,  the 
MSDS  is  sent  there  It  would  be  up  to 
the  employer  making  the  purchase  from 
a  retail  distributor  to  ask  for  the  current 
MSDS. 

A  number  of  commente.T  discussed 
the  widespread  distribution  of  MSDSs 
for  products  that  do  not  require  them 
(see,  e.g..  Ex  11-158;  Exs.  22,  25.  and 
30).  Many  chemical  manufacturers  and 
importers  are  preparing  MSDSs  for  all  of 
tlieir  products,  whether  they  are 
hazardous  or  not,  and  whether  they  are 
required  by  the  HCS  or  not.  This  is 
apparently  being  done  because  some 
customers  request  MSDSs  for  all 

Eroducts,  not  fust  those  that  are 
azardous.  In  addition,  it  is  irtended  to 
provide  adequate  warning  in  light  of 
product  liability  concerns. 

OSHA  certainly  caiuiot  prevent 
anyone  from  providing  MSDSs  for 
products  that  are  not  covered  by  the 
rile.  In  fact,  it  ts  often  useful  to  know 
Lbst  there  is  no  hazard  associated  with 
the  product,  and  MSDSs  are  often  being 
requested  so  customers  can.  as-sure 
themselves  that  the  hazards  have  been 
evaluated. 

It  does  present  a  problem,  however, 
for  distributors.  In  pwrticular. 
distributors  of  products  that  are 
considered  to  be  articles  are  receiving 
numerous  data  sheets  for  these  items, 
and  are  thus  having  to  either  distribute 
them  or  determine  whether  they  have  to 
be  distributed.  (See,  e.g.,  testimony  of 
the  National  Association  of  Electrical 
Dist-;!iutGni,Tr.  2-121-161.) 

DiiL.'rj'ors  do  not  have  to  provide 
the  MSDSs  to  downstream  customers  for 
products  that  are  not  hazardous  under 
the  rule.  OSHA  is  aware  that  many  of 
the  MSr-Sa  provided  for  articles  and 
other  exempted  products  indicate  on 
them  that  the  MSDS  is  not  required 
under  the  HCS.  We  encourage  all 
producers  of  such  items  to  include  that 
information  on  the  MSDS.  One 
commenter  suggested  that  the  rule 
reqjire  that  the  MSDS  indicate*  whether 
the  chemical  is  within  the  scope  of  the 
HCS.  Ex.  11-117.  Others  made  this  same 
suggestion  In  response  to  the  request  for 
comments  and  information  OSHA 
published  in  May  1990.  It  will  be 
considered  if  the  rule  is  reopened  to 
address  improvements  to  MSDSs.  It 
would  help  both  the  distributor,  and  the 
ultimate  user  of  the  itiaterial,  to  have  a 


clear  indication  as  to  whether  the 
product  is  actually  hazardous  within  the 
requirenjents  of  the  rule.  (For  example, 
construction  contractors  testified  that 
they  have  received  MSDSs  for  items 
such  as  flashlight  batteries,  and  were 
thus  confused  regarding  whether  or  not 
these  items  had  to  be  addressed  in  their 
hazard  communication  program.  See, 
e.g.,  Tr.  5-47.) 

There  were  also  suggestions  that 
chemical  manufacturers  be  required  to 
provide  MSDSs  in  each  carton  or  unit 
they  ship  [Exs.  11-117. 11-158).  This 
would  result  in  the  proliferation  of 
many  more  MSDSs  than  are  required  to 
satisfy  the  purposes  of  the  rule. 

Additionally,  one  commenter 
suggested  that  manufacturers  be 
required  to  compile  relevant  MSDSs 
into  a  "unitary  reference  source"  and 
periodically  revise  it  fEx.  11-158).  It 
appears  that  this  means  that 
manufacturers  should  include  all 
MSDSs  for  their  product  line  in  one 
book,  and  send  all  of  them  to  each 
c-ustomer.  Although  some  manufacturers 
have  chosen  this  way  to  comply,  and  it 
would  be  acceptable,  this  aitemative 
also  results  in  the  proliferation  of  many 
more  MSDSs  than  the  rule  requirrs.  A 
similar  suggestion  for  shifting  the 
burden  is  to  require  the  chemical 
manufacturers  to  supply  customers  with 
the  MSDSs  directly.  This  is  less  cost- 
effinent,  the  chemical  manufacturers 
frequently  don't  even  know  who  the 
customers  are.  and  it  increases  the 
possibility  that  chemicals  will  be  used 
without  information. 

As  discussed  previously,  OSH.\ 
recognizes  that  there  are  burdens 
associated  with  complying  with  the  rule 
(e.g.,  Ex.  11-132).  However,  these 
burdens  are  necessary  to  protect 
employees,  and  are  ultimately  borne  by 
the  downstream  users  of  the  chemicals 
as  tho  costs  will  be  reflected  in  the  costs 
of  the  products.  The  automatic 
provision  of  the  MSDSs  is  far  less 
burdensome  than  the  alternative  "on 
request"  system  suggested  by  some  of 
the  commenters  (see  Ex.  71-70). 

A  number  of  other  comments  were 
received  regarding  MSDSs.  One 
commenter  noted  that  the  MSDS 
requirements  are  not  sufficient  to 
protect  producers  against  product 
liability  (Ex.  11-7).  As  far  as  OSHA  is 
concerned,  this  is  irrelevant  to  the 
nilemaking.  The  purpose  of  the  HCS  is 
to  provide  appropriate  information  to 
employees  and  employers.  If  producers 
want  to  provide  additional  data  to 
satisfy  product  Uability  concerns,  that's 
their  prerogative. 

Inclusion  of  SARA  Title  ID  hazard 
categories  on  the  MSDSs  was  also 
suggested  (Exs.  11-38, 11-52).  OSHA  is 


aware  that  some  producers  are 
including  such  Information,  and 
encourages  others  to  do  so.  However, 
since  that  information  Is  not  required  to 
protect  workers.  OSHA  does  not  have 
the  authority  to  require  it  or  prohibit  its 
being  on  the  MSDSs. 

Another  comment  was  that 
manufacturers  should  not  be  allowed  to 
provide  only  component  information  on 
the  MSDSs  for  mixtures  (Ex.  11-50). 
The  HCS  requires  data  available  on 
mixtures  tested  as  a  whole  to  determine 
its  hazards  to  be  utilized  first  before 
data  on  the  hazards  of  its  components. 
Component  information  is  only 
permitted  when  there  is  no  information 
on  the  mixture  as  a  whole.  The  HCS 
does  not  require  testing  of  a  mixture  in 
any  way— chemical  manufacturers  and 
importers  are  allowed  to  rely  on 
currently  available  information  for 
components  of  the  whole  mixture  where 
no  information  exists  for  the  mixture  as 
a  whole. 

This  same  commenter  also  said  that 
OSHA  should  not  permit  chemical 
manufacturers  and  importers  to  put 
"worst  case"  recommendations  on 
MSDSs  rather  than  realistic 
recommendations  (Ex.  11-50).  MSDS 
preparers  are  required  to  provide 
accurate  information  on  MSDSs.  If  a 
recommendation  is  not  accurate,  the 
chemical  manufacturer  or  importer 
could  be  cited.  OSHA  is  aware  that 
there  are  MSDSs  that  have  Information 
on  them  that  is  not  accurate  in  this 
regard.  For  example,  the  MSDS  may 
Indicate  the  material  is  not  hazardous, 
yet  under  precautionary  measures  it  is 
suggested  that  if  the  material  gets  on  the 
skin,  it  must  be  washed  off  immediately. 
The  precautionary  measures  most  be 
consistent  with  the  hazards  of  the 
chemical,  not  simply  written  to  protect 
the  liability  of  the  manufacturvir  by 
suggesting  more  protective  measures 
than  are  necessary. 

It  was  also  suggested  that  MSDSs 
should  only  be  updated  when  changes 
are  significant  (Ex.  11-60).  In  fact,  this 
is  what  the  standard  already  requires. 
Chemical  manufacturers  and  importers 
may  be  updating  them  more  frequently 
to  meet  their  internal  requirements,  but 
the  rule  simply  requires  updating  whtm 
there  is  "significant"  Information  of 
concern.  Paragraph  (g)(5). 

A  request  was  also  received  to  clarify 
who  is  responsible  for  ensuring  the 
MSDS  is  with  the  shipment  and 
available  in  marine  cargo  handling 
operations.  Ex.  11-68.  The  MSDS  does 
not  have  to  be  "with"  the  shipment — it 
only  has  to  be  provided  at  the  time  of 
the  first  shipment.  Marine  cargo 
handling  operations  would  generally 
come  under  the  limited  sealed  container 
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provisions  of  the  rule,  in  which  case 
MSDSs  only  have  to  be  obtained  by  the 
employer  when  an  employee  reouests  it. 

Other  commenters  suggested  tiiat  the 
format  for  the  MSDSs  should  be 
standardized  (Exs.  11-103. 11-124). 
OSH\  has  provided  a  non-mandatory 
format  (OS?L\  174)  for  those  chemical 
manufacturers  and  importers  that 
choose  to  use  it.  As  described  earlier  in 
this  preamble,  subsequent  to  this 
rulemaking,  OSHA  published  a  request 
for  comments  and  information  on  ways 
to  improve  the  information  presented  on 
labels  and  MSDSs.  OSHA  is  also  aware 
that  the  Chemical  Manufacturers 
Association  has  prepared  giiidelines  for 
the  preparation  of  MSDSs  (Ex.  11-90 
and  Ex.  49).  and  that  an  ANSI  standard 
is  being  developed.  International 
activities  regarding  harmonization  of 
formats  and  information  are  imderway 
as  well  CExs.  75  and  71-12).  and  there 
is  research  being  conducted  regarding 
MSDS  variabihty.  appropriate  format, 
etc.  OSHA  is  ev-aluating  available 
information,  and  expects  to  take 
regulatory  action  to  improve  the 
presentation  of  information  on  MSDSs 
at  a  later  date. 

OSHA  beheves  that  the  quality  of 
available  MSDSs  needs  to  be  improved. 
Although  implementation  of  the  HCS 
has  resulted  in  the  creation  of  many 
more  data  sheets  than  were  provided 
voluntarily,  and  most  of  these  sheets  are 
of  better  quality  than  were  available 
prior  to  promulgation  of  the  standard, 
there  are  still  many  which  need  to  be 
improved.  The  accuracy  and  sufficiency 
of  the  information  provided  is  one 
concern.  Some  employers  have 
generated  MSDSs  to  comply  with  the 
rule,  but  have  not  ensured  that  the 
information  provided  is  adequate. 

The  secona  issue  with  regard  to  the 
quality  of  the  MSDSs  has  to  do  with  the 
presentation  of  the  information.  MSDSs 
now  serve  a  multitude  of  purposes. 
being  directed  to  employees  as  well  as 
to  health  professionals  and  the 
community.  In  some  cases,  the  language 
is  too  technical  to  properly 
communicate  the  necessary  information. 
The  format  of  the  MSDSs  often  "buries" 
the  information  that  is  of  most  concern 
to  workers  (such  as  hazard  information 
and  protective  measures). 

Chemical  manufacturers  and 
importers  should  be  carefully  reviewing 
their  MSDSs  to  ensure  they  provide 
accurate  and  useful  information,  and  to 
consider  whether  or  not  they  are 
presented  in  the  most  communicative 
maimer.  We  are  aware  that  many 
employers  are  already  considering  these 
factors.  For  example,  many  word 
processing  programs  will  reveal  the 
reading  level  required  to  understand  the 


information  presented.  For  those  parts 
of  the  MSDS  or  label  that  are  intended 
for  workers,  the  reading  level  should  be 
directed  to  a  level  that  is  appropriate  for 
the  workforce  (generally  sixth  to  eighth 
grade).  It  would  also  be  helpful  to  place 
information  intended  for  workers  at  the 
beginning  of  the  sheet. 

As  mentioned  previously,  the  GAO 
has  prepared  two  studies  of  the  HCS, 
and  has  made  recommendations 
concerning  MSDS  requirements  in  a 
recent  report  (GAO/HRD-92-8).  It  found 
that  MSDSs  are  seen  by  employers  as 
being  too  complicated,  and  that  OSHA's 
system  of  reviewing  the  accuracy  of  the 
sheets  is  not  likely  to  detect  systemic 
problems.  As  a  result,  they 
recommended  that  the  standard  be 
revised  to: 

Specify  that  developers  of  MSDSs  include 
on  each  data  sheet  a  brief  description  of 
employer  responsibilities  under  the  standard, 
and 

Address  the  problem  of  employers'  and 
employees'  inability  to  understand  the 
MSDSs  by  clearly  specifying  the  language 
and  presentation  of  information  to  be  used  on 
MSDSs. 

The  description  of  the  standard  is 
intended  to  address  concerns  that  small 
businesses  in  particular  are  not  aware  of 
the  requirements  of  the  rule.  OSHA  will 
solicit  comment  on  these  suggestions  at 
such  time  as  the  rulemaking  is  opened 
to  consider  changing  the  MSDS 
requirements.  In  addition,  strategies  for 
reviewing  MSDS  accuracy  in 
compliance  inspections  will  be 
reviewed. 

Related  to  this  issue  regarding 
comprehensibility  were  the  comments 
received  objecting  to  the  use  of  MSDSs 
under  the  rule  (see,  e.g.,  Exs.  11-74, 11- 
78,  11-108, 11-118, 11-142).  Many  of 
these  employer  comments  indicated  that 
employees  are  not  interested  in  the 
information  on  MSDSs,  or  that  it  is  not 
useful  to  them.  "The  information 
contained  on  these  sheets  is  written  by 
chemists  and  for  chemists.  They  are 
much  too  technical  for  everyday  use. 
The  average  employee  on  a  home 
improvement  job  site  already  knows  not 
to  drink  paint  and  not  to  apply  hot  tar 
to  his  skin."  Ex.  11-74. 

Proper  implementation  of  the  HCS 
results  in  both  employers  and 
employees  being  educated  about  the 
hazards  of  chemicals  in  their 
workplaces.  Statements  such  as  these 
trivialize  the  importance  of  the 
information  conveyed.  For  example, 
many  paints  contain  solvents  that  are 
neurotoxins.  Application  can  generate 
vapors  that  can  impair  a  worker's  ability 
to  function  and  may  lead  to  accidents 
such  as  falling  off  ladders. 
Unfortunately,  some  of  the  comments 


indicate  that  the  employers  do  not  want 
more  information  about  the  chemicals 
they  use.  For  example,  the  Coalition 
submitted  an  analysis  of  label 
information  versus  MSDS  information 
for  the  same  chemical  products.  Their 
conclusion  was  that  MSDSs  include 
more  information,  but  they  don't  wemt 
or  need  it  (Ex  11-142). 

This  simply  perpetuates  the  situation 
which  necessitated  the  promulgation  of 
the  rule,  i.e.,  that  employers  do  not 
know  about  the  chemicals  in  use  in 
their  workplaces,  and  therefore  workers 
are  not  able  to  learn  about  these 
materials  either. 

The  effectiveness  of  a  hazard 
communication  program  is  directly 
related  to  the  attitude  and  ability  of  the 
person  presenting  the  information  to  the 
workers  (see  Ex.  4-75).  If  the  trainer 
conveys  the  impression  that  the 
information  is  trivial,  or  the  message  is 
uiuiecessary,  then  the  program  will  not 
be  effective.  (For  example,  a  trainer  for 
the  AGC  testified  that;  "You  need  to 
understand  that  the  interest  level  is  low, 
the  attention  span  is  limited,  and  in 
some  cases,  people  showed  up  for  class, 
shall  we  just  say  'under  the  influence'." 
Tr.  6-33.  OSHA  recognizes  that  not 
every  employee  is  going  to  be  interested 
in  all  of  the  information  presented. 
However,  it  appears  to  OSHA  that 
approaching  a  class  with  the  attitude 
that  the  workers  aren't  interested  and 
won't  understand  the  information  will 
not  result  in  an  effective  program.) 

Employee  representatives  did  not 
indicate  that  employees  are  not 
interested  in  having  access  to  MSDSs.  In 
fact,  the  testimony  and  comments  were 
quite  the  opposite— employee 
representatives  emphasized  that  access 
to  MSDSs  is  considered  to  be  necessary. 
See,  e.g.,  BCTD  testimony:  "*   *  *  [Ljet 
us  repeat  that  the  worksite  is  exactly 
where  the  MSDS  is  needed,  and  it  is 
used  by  our  members." 

OSHA  believes  that  the  fact  that 
MSDSs  need  to  be  improved  is  not  an 
indication  that  they  should  be  discarded 
in  favor  of  the  limited  information  on 
labels.  The  appropriate  response  to  the 
problem  is  to  improve  the  MSDSs,  not 
to  remove  protections  from  employees 
by  limiting  the  information  that  is 
available  to  them.  Furthermore,  labels 
simply  caimot  provide  all  of  the 
information  that  is  required  to  be 
disclosed.  The  label  format  is  limited  by 
size,  and  the  effectiveness  of  a  label  in 
serving  its  primary  purpose — to  provide 
an  inunediate  visual  warning — will  be 
impeded  by  information  overload  if  all 
possible  information  is  required  to  be 
included  on  a  label.  Participants  arguing 
that  MSDSs  have  information  overload 
have  missed  the  key  difference  in  the 
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roles  of  labels  and  MSDSs.  Labels  are 
subject  to  the  overload  argument 
because  they  are  intended  to  provide  an 
immediate  warning — a  purpose  that 
research  has  showTi  cannot  be  met  if 
there  is  too  much  information  on  the 
label.  On  the  other  hand,  MSDSs  are 
reference  documents,  not  an  immediate 
vi^aming  mechanism. 

Some  of  the  comments  on  the  role  of 
labels  versus  data  sheets  revealed  a  lack 
of  information  on  the  part  of  the 
participants  regarding  available  research 
on  the  role  of  labeling.  For  example,  one 
commenter  indicated  that  there  are 
"hundreds"  of  studies  that  indicate 
labels  are  effective,  and  thus  the 
preferred  means  of  transmitting 
information  (Ex.  11-108).  When  asked 
during  the  hearing  to  provide  a 
bibliography  of  these  studies  (Tr.  3- 
182),  the  American  Dental  Trade 
Association  suggested  that  OSHA 
consult  the  ANSI  labeling  standard  for 
such  a  bibliography. 

The  ANSI  labeling  standard  does  not 
contain  any  such  information.  The  one 
study  referenced  is  one  on  symbols  that 
was  conducted  in  conjunction  with  the 
development  of  the  standard.  That  study 
concluded  that  many  commonly  used 
symbols  are  not  well-recognized,  and 
thus  are  not  effectively  transmitting 
hazard  information.  Based  on  that 
study,  the  ANSI  committee  decided  not 
to  include  requirements  for  symbols  in 
the  standard.  Ex.  49. 

The  chairman  of  the  ANSI  committee 
testified  on  behalf  of  the  Chemical 
Manufacturers  Association  (Tr.  6-6-39). 
He  is  also  chairman  of  the  Board  of  a 
professional  society  (formerly  the 
American  Conference  on  Chemical 
Labeling  but  now  the  Society  for 
Chemical  Hazard  Communication)  of 
experts  on  labeling  and  material  safety 
data  sheets.  OSHA  asked  him  if  he  or 
the  ANSI  committee  were  aware  of 
"himdreds"  of  studies  regarding  the 
effectiveness  of  labels,  and  he  replied: 
"No,  I  am  not  aware  of  any  studies  of 
that  nature."  Tr.  6-29.  Mr.  Talcott 
further  indicated  that  "a  full  hazard 
communication  program  really  includes 
the  label,  a  properly  constructed  label, 
but  it  has  other  parts.  And  the  data 
sheet,  as  well  as  the  hazard 
determination  and  training  programs 
serve  very  vital  parts  in  that  full  hazard 
communication  program.  And  I  think 
OSHA  has  properly  recognized  that 
there  are  multiple  parts,  and  a  label 
alone  is  not  going  to  be  a  full  hazard 
communication  program."  Tr.  6-28-29. 

In  fact,  although  there  have  been 
various  labeling  requirements  and 
practices  for  many  years,  there  is  little 
evidence  that  labeling  results  in  a 
change  in  behavior  without  the 


availability  of  other  information  and 
commimication  mechanisms.  See  Ex. 
71-23A,  Handbook  of  Chemical 
Industry  Labeling:  "[T]he  editors  have 
found  no  published  research  which 
clearly  isolates  the  effect  of  a  given  label 
on  a  specific  chemical  product  from  the 
effects  of  other  factors  including  inserts, 
training,  general  media  information, 
advertising  and  promotion  or 
consumerist  activities." 

It  should  also  be  noted  that  it  was 
suggested  that  the  labeling  requirements 
of  the  ANSI  standard  result  in  enough 
information  for  workers.  Yet  the  ANSI 
committee  specifically  addressed  this 
issue  in  the  preamble  to  the  standard: 
"Precautionary  labels  are  not  intended 
to  include  all  information  on  the 
properties  of  a  chemical  nor  the 
complete  details  of  its  handling  under 
all  conditions.  Such  information  is  more 
appropriately  provided  through  other 
means,  such  as  material  safety  data 
sheets,  technical  bulletins,  training,  or 
other  commimications  intended  to 
enhance  and  supplement  the  label."  Ex. 
49. 

Clearly,  the  genesis  of  many  of  the 
comments  received  opposing  the  MSDS 
requirements  is  simply  that  these 
commenters  do  not  want  to  deal  with 
them,  rather  than  any  objective  evidence 
that  they  are  not  necessary.  As  has  been 
discussed  at  length  in  previous  HCS 
Federal  Register  documents  (see 
preambles  to  original  NPRM  and  final 
rule),  the  effectiveness  of  a  hazard 
communication  program  relies  on  the 
three-pronged  approach  in  the  HCS 
(labels,  MSDSs,  and  training).  Each 
serves  a  different  purpose,  and  they  are 
all  interdependent  on  each  other.  No 
information  provided  during  this 
rulemaking  proceeding  has  altered  that 
finding. 

Comments  that  MSDSs  are  intended 
for  manufacturing  and  are  only  useful 
there  are  not  supported  by  evidence 
either  (Ex.  11-104).  MSDSs  were  first 
created  many  years  ago,  and  were  used 
in  many  different  types  of  operations. 
(See  Ex.  71-33,  a  paper  on  the  history 
of  the  development  of  data  sheets:  "[B]y 
the  middle  of  the  nineteenth  century 
manufacturers  were  supplying  their 
customers  with  some  sort  of  data  sheet, 
either  along  with  their  product  or  on 
demand  *  *  *.  The  earliest  example  of 
an  MSDS  that  I  have  ever  seen  is  one  by 
Valentine  and  Company  of  1906."  The 
first  Federal  requirements  for  MSDSs 
were  in  the  maritime  industries,  ship 
building,  breaking  and  repairing 
operations,  and  were  promulgated  in 
1968.  MSDSs  have  been  required  by 
various  state  laws  in  all  industries  for 
some  years.  International  activities  in 
the  area  of  hazard  communication  also 


indicate  that  there  is  widespread 
recognition  of  the  need  for  MSDS 
information  to  supplement  labels  (Ex 
7t-12). 

Thus  MSDSs  remain  a  key  aspect  of 
the  regulatory  approach  in  the  HCS. 
Activities  to  improve  them  will  be 
encouraged  by  OSHA,  and  further 
regulatory  action  may  be  taken  to 
update  the  requirements  at  a  later  date. 

Some  minor  modifications  have  been 
made  to  the  requirements  to  clarify  the 
provisions.  It  has  come  to  OSHA's 
attention  that  the  requirement  for 
MSDSs  to  be  readily  available  to 
workers  when  they  are  in  their  work 
areas  during  the  workshifl  has  been 
interpreted  as  meaning  the  MSDSs  can 
be  located  elsewhere,  as  long  as  they  are 
available  through  some  means  such  as 
by  telephone.  This  is  not  permissible 
under  the  rule.  The  provisions  in 
paragraph  (g)(8)  state  that  "the  employer 
shall  maintain  copies  of  the  required 
material  safety  data  sheets  for  each 
hazardous  chemical  in  the  workplace, 
and  shall  ensure  that  they  are  readily 
accessible  during  each  work  shift  to 
employees  when  they  are  in  their  work 
areas."  The  incorrect  interpretations  are 
apparently  being  reached  by  reading  the 
phrase  "in  the  workplace"  as  a  modifier 
to  "hazardous  chemical",  rather  than  as 
a  designation  as  to  where  the  MSDSs 
must  be.  In  order  to  ensure  that  such 
misinterpretations  are  not  perpetuated, 
the  phrase  has  been  reworded  to 
indicate  that  "the  employer  shall 
maintain  in  the  workplace  copies  of  the 
required  material  safety  data  sheets  for 
each  hazardous  chemical  *   •   *."In 
addition,  paragraph  (g)(1)  which 
requires  an  employer  to  have  MSDSs 
has  been  modified  to  include  the  phrase 
"in  the  workplace." 

Paragraph  tg)(8)  has  been  further 
modified  to  indicate  that  "electronic     . 
access,  microfiche,  and  other 
alternatives  to  maintaining  paper  copies 
of  the  material  safety  data  sheets  are 
permitted  as  long  as  no  barriers  to  ready 
employee  access  in  each  workplace  are 
created  by  such  options."  OSHA  has 
always  permitted  such  alternatives  for 
purposes  of  compliance,  but  did  receive 
comments  that  indicated  not  all 
employers  were  aware  of  these  options 
(see,  e.g.,  Ex.  35).  (See  also  Ex.  11-50: 
"In  keeping  with  the  performance- 
oriented  intent  of  the  HCS  U  S  WEST 
expects  OSHA  to  allow  employers 
flexibility  in  meeting  the  requirements 
of  this  section  (e.g.  allow  the  use  of 
telefaxing  or  other  data  transmission 
means  for  providing  access  to  MSDS).  A 
particular  need  for  flexibility  must  be 
recognized  for  service  industries  where 
there  is  frequent  and  varied  association 
with  multi-employer  workplaces  on  a 
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daily  basis.")  This  modification  should 
help  ensure  that  employers  know  they 
can  achieve  complicmce  using  these 
methods.  ». 

The  MSDS  requirements  have  always 
indicated  that  the  documents  must  be  in 
English,  paragraph  (g)(2).  However,  this 
was  to  ensure  that  MSDSs  for  imported 
products  are  not  simply  provided  in  the 
language  of  the  country  of  origin.  It  was 
not  intended  to  prevent  translation  of 
MSDSs  into  other  appropriate 
languages.  Thus  this  provision  has  been 
modified  to  indicate  that  the  MSDSs 
may  be  available  in  other  languages  as 
well. 

One  commenter  noted  that  the  change 
in  the  hazard  determination  provisions 
regarding  mixtures  (changing  "hazard" 
to  "risk"),  needed  to  be  made  in  the 
MSDS  requirements  for  disclosure  of 
chemical  identity  as  well.  Ex.  11-137. 
OSH-\  agrees,  and  the  change  has  been 
made  in  paragraph  (g3(2)(i){C)(2).  In 
addition,  paragraph  (g)(2)(i)(C)(2)  is 
being  technically  amended  to  delete  an 
inappropriate  reference  to  paragraph 
(d)(4)  regarding  carcinogenicity.  All  of 
the  hazard  determination  provisions 
apply  to  carcinogens,  and  the  reference 
should  simply  be  to  paragraph  (d). 

The  mobile  worksite  provision, 
paragraph  (g)(9)  is  also  being  modified 
to  take  out  the  reference  to  a  central 
location  at  the  primary  workplace 
facihty.  The  MSDSs  may  be  kept 
wherever  the  employer  deems 
appropriate  and  accessible  at  that 
facihty. 

Employee  Information  and  Training 

OSHA  did  not  propose  to  modify  the 
information  and  training  requirements. 
However,  a  number  of  comments  which 
have  been  received  regarding  training, 
particularly  in  the  construction 
industry,  reveal  a  continuing  lack  of 
understanding  of  the  requirements. 
OSHA  has  corrected  these 
misperceptions  in  a  number  of  forums, 
but  the  misinterpretations  persist.  Thus 
the  Agency  is  modifying  the 
requirements  to  ensure  they  are  better 
understood. 

Since  1983.  the  HCS  has  included  the 
following  provision:  "Employers  shall 
provide  employees  with  iidormation 
and  training  on  hazardous  chemicals  in 
their  work  area  at  the  time  of  their 
initial  assignment,  and  whenever  a  new 
hazard  is  introduced  into  their  work 
area."  The  provisions  of  the  paragraph 
further  elaborate  the  specific 
information  the  employees  must 
receive,  and  the  elements  to  be 
addressed  in  the  training  program. 

A  substantial  portion  oi  the  comments 
received  from  the  construction  industry 
maintain  that  the  training  is  infeesibla 


in  their  industry.  This  claim  of 
infeasibility  is  based  upon  their 
interpretation  that  the  employer  must 
treiin  each  worker  on  the  MSDS  on  each 
chemical,  and  thus  would  have  to  stop 
the  work  on  the  job  each  time  a  new 
contractor  comes  on  the  site  with  new 
chemicals  to  re-train  all  employees  on 
those  chemicals.  (See.  e.g.,  Exs.  11-6. 
11-15.  11-73.  11-98.  11-142.) 

In  fact,  the  information  and  training 
requirements  are  flexible,  and  do  not 
specify  how  the  training  is  to  be 
accomphshed.  If  an  employer  only  has 
a  few  chemicals,  it  may  be  most  useful 
to  individually  review  each  one  in  the 
workplace.  However,  where  there  are 
many  chemicals,  and  the  chemicals 
change  frequently,  it  would  be  more 
appropriate  to  train  workers  regarding 
ail  types  of  hazards,  by  categories,  rather 
than  addressing  each  individual 
substaiKe.  The  chemical-specific 
information  will  alwa)'s  be  available  to 
the  workers  on  the  labels  and  the  data 
sheets. 

The  re-training  required  by  the  rule  is 
when  a  new  hazard  is  brought  into  the 
workplace,  not  a  new  chemical.  If  a  new 
chemical  is  Dammable,  and  the 
employer  has  already  trained  regarding 
flammability.  there  is  no  re-training 
required.  If  a  new  chemical  is 
carcinogenic,  and  that  type  of  hazard 
was  not  addressed  in  the  employee's 
training,  then  re-training  is  required. 

As  was  noted  in  the  NPRM,  the 
construction  industry  is  unique  among 
the  non-manufacturing  industries 
because  there  are  long-standing 
requirements  for  regular  training 
regarding  hazardous  chemicals. 
Relevant  paragraphs  of  29  CFR  1926.21 
state  that: 

The  employer  shall  instruct  each  employee 
in  the  recognition  and  avoidance  of  unsafe 
conditions  and  the  regulations  applicable  to 
his  work  environment  to  control  or  eliminate 
any  hazards  or  other  exposure  to  illness  or 
injury. 

Employees  required  to  handle  or  use 
poisons,  caustics,  and  other  harmful 
substances  shall  be  instructed  regarding  the 
safe  handling  and  use,  and  be  made  aware  of 
the  p)Otential  hazards,  p>ersonal  hygiene,  and 
personal  protective  measures  required  *  •  *. 

Employees  required  to  handle  or  use 
flammable  liquids,  gases,  or  toxic  materials 
shall  be  instructed  in  the  safe  handling  and 
use  of  these  materials  and  made  aware  of  the 
specific  requirements  contained  in  subparts 
D,  F,  and  other  applicable  subparts  of  this 
part. 

OSHA  would  Uke  to  reiterate  that 
employers  who  are  in  comphance  with 
these  provisions  as  required  are 
substantially  in  compliance  with  the 
HCS  training  provisions  as  well.  The 
HCS  simply  requires  that  construction 
employers  supplement  these  already 


estabhshed  training  programs  with  the 
additional  information  required  by  the 
HCS,  such  as  the  existence  of  the  rule 
and  the  use  and  availability  of  labels 
and  MSDSs. 

Coverage  of  construction  employers 
under  the  HCS  will  enable  them  to 
provide  more  effective  training  imder 
the  construction  rules  because  the  HCS 
will  ensure  they  are  provided  with 
necessary  substance-specific 
information  upon  which  to  base  an 
appropriate  training  program.  It  will 
also  enable  them  to  select  more 
appropriate  protective  measures  for  the 
hazardous  chemicals  on  their  sites.  As 
has  been  previously  cited,  the  Advisory 
Committee  on  Construction  Safety  and 
Health  has  long  recognized  the 
construction  employers'  decreased 
ability  to  properly  .transmit  hazard 
information  and  design  appropriate 
protective  measures  without  the  labels 
and  MSDSs  for  the  specific  products 
(Ex.  4-4). 

Effective  date.  The  changes  being 
promulgated  in  this  final  rule  are  minor, 
and  do  not  require  any  additional 
employer  actions  to  comply.  Therefore, 
there  is  no  need  for  an  extended  period 
for  compliance,  and  the  changes  will 
become  effective  30  days  after 
publication  of  the  rule. 

Appendix  A.  This  appendix  has  only 
been  modified  in  one  respect  to  clarify 
the  intent.  The  specific  definitions  of 
hazards  which  are  included  in  this 
appendix  were  never  intended  to  be  a 
categorization  scheme  for  hazards.  If  a 
substance  meets  one  of  these 
definitions,  it  is  definitely  covered  by 
the  rule.  However,  if  it  does  not,  the 
employer  is  still  required  to  evaluate  the 
vaUdity  of  any  other  available  data  in 
accordance  with  the  requirements  of  the 
rule.  This  is  now  stated  in  Appendix  A 
as  a  clarification. 

Appendix  B.  A  statement  regarding 
the  need  to  evaluate  all  data  on 
carcinogenicity,  besides  the  referenced 
sources,  has  also  been  added  for 
clarification  to  Appendix  B.  In  addition, 
a  statement  regarding  short-tenn  tests 
has  been  added.  Short-term  tests  (i.e.,  in 
vitro  studies)  were  not  specifically 
addressed  in  the  final  rule,  but  it  is 
OSHA's  determination  that  they 
generally  would  not  provide  results 
which  can  be  analyzed  for  statistical 
significance,  and  thus  would  not  meet 
the  requirements  of  the  rule  for  such  a 
finding. 

Addition  of  Appendix  E.  OSHA 
published  a  new  nonmandatory 
appendix  in  the  NPRM  to  provide 
additional  guidance  to  employers 
complying  with  the  HCS.  and  is 
adopting  it  in  this  final  rule.  The 
appendix  suggests  the  steps  an 
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employer  using  chemicals  should  follow 
to  achieve  compliance,  and  provides 
some  information  regarding  how  OSHA 
will  be  enforcing  the  requirements  of 
the  HCS.  A  reference  to  Appendix  E  has 
also  been  added  to  the  scope  and 
application  (paragraph  (b)(1))  to  direct 
employers  to  the  guidance  it  provides. 
OSHA  believes  this  appendix  will  assist 
employers  to  design  and  implement 
effective  programs. 

Although  a  number  of  comments 
received  after  the  revised  final  rule  was 
published  in  1987  stressed  the  need  for 
guidance  or  outreach  materials  (see,  e.g., 
11-74, 11-104, 11-123, 11-141),  few  of 
those  previously  interested  parties 
commented  on  the  new  appendix  or  its 
contents.  Those  who  did  comment  were 
generally  supportive,  and  believed  it 
would  be  helpful  to  employers  (Exs.  11- 
10,  11-34,  11-38,  11^0,  and  11-90). 

One  chemical  manufacturer  suggested 
that  OSHA  should  not  encourage 
employers  to  discard  any  MSDSs. 
whether  the  chemical  is  hazardous  or 
not  (Ex.  11-10).  Although  OSHA  agrees 
in  a  general  sense  that  having 
information  regarding  the  absence  of 
hazards  is  useful,  the  rule's  coverage  is 
Umited  to  hazardous  chemicals  to 
which  employees  are  potentially 
exposed.  The  proliferation  of  MSDSs  on 
products  for  which  they  are  clearly  not 
necessary  (such  as  floor  mats  and  hard 
hats)  dilutes  the  attention  that  should 
properly  be  paid  to  those  products  that 
are  covered. 

There  were  suggestions  that  a 
reference  to  the  American  National 
Standards  Institute  (ANSI)  standard  for 
labeling  be  included  in  Appendix  E 
(Exs.  11-51  and  11-90).  As  this 
appendix  is  intended  for  employers  who 
use  chemicals,  rather  than'employers 
who  evaluate  hazards  and  prep'are 
labels,  this  suggestion  does  not  appear 
to  be  appropriate. 

There  was  also  a  suggestion  that  a 
specific  appendix  is  needed  for 
agriculture  (Ex.  11-67).  OSHA  believes 
that  the  generic  guidance  can  be 
successfully  used  to  assist  all  types  of 
industries. 

In  order  to  make  Appendix  E  more 
widely  available,  OSHA  has  published 
it  in  a  separate  booklet,  OSHA  3111, 
Hazard  Communication  Guidelines  for 
Compliance.  A  single  copy  may  be 
obtained  from  OSHA's  Publications 
Office,  (202)  52.3-9667. 

IV.  Analyses  of  Regulatory  Impact, 
Regulatory  Flexibility,  and 
Environmental  Impact 

Execut-.ve  Order  12866  (58  FR  51735, 
Sept.  30,  1993)  requires  that  a  regulatory 
impact  analysis  be  conducted  for  any 
rule  having  major  economic 


consequences  on  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government.  The 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.)  similarly  requires  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  to  consider  the 
impact  of  a  regulation  on  small  entities. 

The  current  final  rule  is  merely  a 
minor  revision  of  the  HCS  which 
already  applies  to  all  industrial  sectors 
where  workers  are  exposed  to  hazardous 
chemicals.  This  revision  is  not  a  major 
or  significant  rule,  thus  no  additional 
regulatory  impact  analysis  is  necessary. 
As  noted  in  the  NPRM  (53  FR  29846- 
49),  the  analyses  p)erformed  prior  to 
publication  of  the  1987  final  rule,  which 
is  currently  being  enforced,  are  not 
being  revised.  However,  as  comments 
were  submitted  concerning  the  costs  of 
the  current  provisions,  OSHA  is  taking 
this  opportunity  to  briefly  discuss  some 
of  the  issues  that  have  been  raised. 

As  was  the  case  with  comments 
submitted  subsequent  to  the  publication 
of  the  1987  final  rule,  most  of  these 
comments  either  provided  no  specific 
data  or  evidence  regarding  either  the 
costs  or  the  analysis,  or  rather  simply 
provided  cost  summaries  with  no 
indication  of  methodology  or 
substantiation  of  unit  assumptions. 
Others  provided  cost  estimates  that 
were  clearly  unrealistic  or  based  on 
false  premises  in  terms  of  the  actual 
requirements  of  the  rule.  OSHA 
maintains  that  the  economic 
methodology  used  in  the  analysis  was 
appropriate,  and  the  costs  were  based 
on  reasonable  assumptions.  Information 
submitted  subsequent  to  that  analysis 
have  not  persuaded  OSHA  that  the  cost 
analyses  were  unreasonable. 

For  example,  as  noted  in  the  preamble 
to  the  NPRM,  the  Small  Business 
Administration  (SBA)  and  others 
criticized  the  estimates  of  products 
covered  per  firm.  In  particular,  the  use 
of  the  National  Occupational  Exposures 
Survey  (NOES)  data  was  considered  by 
some  to  be  inappropriate.  Although 
OSHA  has  already  shown  that  these 
criticisms  were  not  vahd  (53  FR  29846- 
49),  a  few  more  points  on  the  subject  are 
in  order. 

As  indicated  previously,  the  data  used 
from  the  NOES  are  averages.  OSHA 
expected  that  some  establishments  in 
the  nonmanufacturing  industries  will 
maintain  more  MSDSs  than  the  average, 
just  as  some  establishments  will 
maintain  fewer.  Consequently,  examples 
of  firms  with  more  than  the  average 
number  of  chemicals  do  not  invalidate 
the  survey  (see  Ex.  5-93).  Furthermore, 
it  should  be  noted  that  OSHA's 
estimates  are  for  the  number  of 
hazardous  chemical  products  at  a 


facility  or  site,  not  for  an  inventory  of 
all  the  chemicals  a  firm  may  have  at 
multiple  sites.  The  HCS  also  only 
requires  that  a  firm  maintain  one  MSDS 
for  a  particular  chemical — where 
multiple  suppliers  are  used,  the 
chemical  is  only  counted  once. 

The  construction  industry  in 
particular  claimed  that  the  number  of 
chemical  products  used  in  the  estimates 
was  too  low.  In  general,  estimates  OSHA 
used  varied  by  the  size  of  the  firm  and 
the  two-digit  SIC  code,  but  were 
approximately  12  products  per  firm  per 
site  (and  an  estimate  of  3  ongoing  sites 
for  each  firm  at  any  given  time).  The 
CoaUtion  (Ex.  11-142)  submitted  an 
actual  count  of  products  at  a  home 
building  site  per  subcontractor.  The 
average  number  per  contractor  per  site 
was  8  (4  less  than  the  OSHA  average), 
although  the  number  varied  from  1  to 
90.  Only  5  of  the  38  subcontractors  had 
more  than  the  average  of  12  estimated 
by  OSHA.  The  total  number  of  MSDSs 
for  this  site  was  302  (763  pages),  which 
could  easily  fit  in  one  file  drawer  on  the 
site. 

The  Coalition  still  maintains  OSHA's 
numbers  are  faulty,  but  could  not 
explain  why  the  data  they  submitted  did 
not  support  their  own  contention  in  this 
regard  (Tr.  5-56-7). 

Similarly.  AGC  surveyed  their 
members  and  received  responses 
regarding  number  of  MSDSs  required 
(Ex.  11-135).  The  numbers  varied  from 
10  to  525.  However,  it  appears  that  these 
product  counts  are  for  the  firm,  and  not 
for  each  job.  And  some  of  the 
commenters  admitted  that  they  send 
MSDSs  to  the  site  for  chemicals  that  are 
not  there  so  they  do  not  have  to  sort  the 
MSDSs  in  any  fashion.  In  any  event, 
even  the  largest  reported  number  (525) 
for  a  firm  (not  a  site)  is  substantially 
smaller  than  earlier  claims  of 
"thousands"  (Ex.  5-76).  Although  525  is 
a  substantial  numbefl)f  MSDSs.  they 
will  fit  in  a  space  less  than  the  size  of 
a  file  drawer.  This  is  also  a  quite  smaller 
volume  than  claims  that  construction 
firms  would  need  a  separate  office 
building  to  maintain  MSDSs  on  a  site 
(Ex.  5-76). 

Actual  community  right-to-know 
reporting  data  from  nonmanufacturing 
firms  in  Los  Angeles  also  confirm  that 
OSHA's  estimates  of  products  per  firm 
are  reasonable  (Ex.  4-187). 

The  cost  information  submitted  to  the 
OSHA  docket  after  the  current  rule  was 
published  does  not  provide  sufficient 
evidence  for  OSHA  to  conclude  that  the 
Hazard  Communication  Standard  that  is 
currently  being  enforced  is  infeasiblc  in 
any  industry.  (In  fact,  much  of  it  does 
not  include  any  information  about  how 
the  costs  were  calculated.)  As  described 
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in  the  NPRM,  there  have  been  claims 
from  the  construction  industry  that 
costs  were  underestimated  by  OSHA 
and  the  rule  is  therefore  infeasible  for 
this  industry  to  comply  with  (see,  e.g., 
Exs.  5-65.  5-83.  and  5-86).  Additional 
comments  were  received  in  response  to 
the  NPRM  {see,  e.g..  11-135, 11-142). 
However,  many  firms  in  the 
construction  industry  have  been  subject 
to  state  hazard  communication  laws  for 
the  last  several  years.  Evidence  on 
enforcement  activities  in  several  of 
those  states  indicate  that  construction 
firms  are  able  to  comply.  The 
construction  industry  has  also  been 
subject  for  many  years  to  the 
requirements  of  29  CFR  1926.21,  which 
establishes  the  obligation  to  train 
construction  workers  in  the  recognition 
and  the  safe  handling  of  hazardous 
substances.  In  this  regard  the  Hazard 
Communication  Standard  has  added 
very  few  additional  training 
responsibilities.  OSHA's  cost  estimates 
focus  only  on  new  duties,  not  on  the 
burdens  of  pre-existing  standards.  So 
the  cost  estimate  for  the  expanded  rule 
does  not  assimie  the  costs  for  training 
that  should  have  been  conducted  to 
comply  with  §  1926.21.  Employers  who 
were  not  in  compUance  with  that  rule, 
or  with  the  requirements  of  the  states 
they  are  operating  in,  will  have  to  spend 
more  to  comply  than  has  been 
estimated.  However,  that  is  not  a  cost 
that  is  attributable  to  the  HCS. 

As  the  Agency  has  indicated  before, 
the  cost  estimates  were  based  on  the 
best  available  information,  and  are 
averages.  Firms  will  be  expected  to  have 
costs  both  above  and  below  the  figiires 
estimated.  As  long  as  estimates  are 
based  on  reasonable  assumptions  and 
cost  figures,  the  Agency  has  satisfied  its 
analysis  requirements  to  assure  the  rule 
is  economically  feasible.  If  OSHA  were 
to  rely  on  some  or  all  of  the  assertions 
in  the  record  regardmg  estimates  of  time 
involved  in  complying  with  the 
Standard,  and  estimates  of  the  number 
of  MSDSs  which  would  be  generated  by 
the  imposition  of  the  Standard,  the 
Standard  would  still  be  feasible  in  every 
SIC.  Consequently,  OSHA  finds  that 
claims  of  infeasible  costs  are  not 
substantiated  by  any  analysis  or 
evidence,  and  that  nothing  in  the  record 
supports  a  conclusion  of  infeasibility  in 
any  SIC  regulated  under  the  existing 
rule. 

Many  of  the  claimed  costs  were  also 
based  on  misinterpretations  of  the  rule. 
As  noted  earlier  in  this  preamble,  for 
example,  the  Coalition  cost  estimates  for 
a  firm  were  based  largely  on 
accomplishment  of  activities  that  were 
not  required  to  comply.  Ex.  11-142.  The 
results  were  therefore  unreaUstically 


inflated  from  what  costs  might  actually 
be  expected  to  occur. 

OSHA  expects  that  the  hmited 
modifications  being  promulgated  in  this 
final  rule  will  not  eliminate  protections 
of  the  rule,  but  may  make  the  standard 
more  cost-effective.  OSHA  does  not 
consider  this  NPRM  to  be  either  a  major 
or  significant  rule.  In  addition,  the 
changes  are  too  subtle  for  the  economic 
model  to  be  able  to  reflect  the  decreases 
in  the  costs.  However,  it  is  expected  that 
if  the  proposed  changes  are 
implemented  the  costs  will  be 
somewhat  reduced. 

With  regard  to  criticisms  of  the  cost 
methodology  used  by  OSHA.  the  GAO 
has  reviewed  it  at  the  request  of 
Congress  and  concluded  that  OSHA's 
general  approach  to  estimating  the  costs 
of  compUance  with  the  HCS 
requirements  is  fundamentally  sound.  It 
noted  that  the  cost  estimates  derived 
would  vary  based  on  differences  in 
assumptions  regarding  parameters. 
(GAO/HRD-92-63BR). 

Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq..  the  Assistant 
Secretary  certifies  that  modifications  to 
the  existing  HCS  contained  in  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
has  not  substantively  changed  the  HCS 
promulgated  on  August  24. 1987.  The 
changes  do  not  eliminate  protections 
already  provided  by  the  nile.  but  simply 
clarify  the  rule  to  enhance  compliance 
and  thereby  further  improve  employee 
protections.  As  noted  in  the  discussion 
above  regarding  the  regulatory  impact 
analysis,  the  changes  are  too  subtle  to  be 
quantified  by  the  economic  model  used 
to  calculate  compliance  costs  of  the 
HCS.  It  is  expected,  however,  that  if  the 
proposed  changes  are  implemented,  the 
compliance  costs  would  be  somewhat 
reduced  for  small  businesses. 

A  regulatory  impact  and  regulatory 
flexibility  analysis  was  prepared  by 
OSHA  for  the  August  1987  revised  HCS 
(Exs.  4-1  and  4-2).  See  also  52  FR 
31867-76  (summary  of  analyses).  OSH.\ 
analyzed  the  impact  of  expanding  the 
coverage  of  the  HCS  from  the 
manufacturing  sector  to  all  employers 
within  OSHA's  jurisdiction.  Economic 
impacts  were  analyzed  for  each 
provision  of  the  rule;  for  each  of  fifty 
business  classifications  as  indicated  by 
their  two-digit  Standard  Industrial 
Classification  Codes;  and  for  four 
employment  size  classes  (1-19;  20-99; 
100-249;  and  greater  than  250).  The 
majority  of  non-manufacturers  are  small 
businesses  with  fewer  than  20 
employees,  and  the  effects  of  the  HCS 


on  small  businesses  were  analyzed.  Id. 
at  31869.  75-76  (tables  9  and  10).  It 
should  be  noted,  however,  that  although 
a  particular  workplace  may  be 
considered  a  small  business  based  upon 
the  number  of  employees  at  that  site, 
many  of  these  businesses  are  actually 
part  of  large  corporations  with 
significant  safety  and  health  resources 
[e.g.,  fast  food  franchises,  retail  store 
chains).  OSHA's  analyses  indicated  that 
the  HCS's  compliance  costs  would  be  a 
negligible  percentage  (less  than  one-half 
of  one  percent)  of  the  typical  small 
business'  average  annual  revenue.  Id.  at 
31869,  75  (table  9).  In  addition,  no 
disproportionate  impact  was  foreseen 
for  small  businesses  when  compared  to 
large  businesses.  Id.  at  31870,  75-76 
(table  10). 

OSHA  believes  that  it  has  minimized 
the  economic  impact  of  the  HCS  on 
small  entities  in  accordance  with  the 
Regulatory  Flexibility  Act,  while 
accomplishing  the  objectives  of  the  OSH 
Act.  The  HCS  is  a  performance-oriented 
rule  which  benefits  small  employers  by 
allowing  them  to  choose  compliance 
methods  best  suited  for  their  individual 
workplaces.  The  HCS  is  also  tailored  for 
some  work  operations  found  in  small 
businesses  to  ensure  that  the  standard  is 
practical  and  cost-effective  in 
communicating  hazards  to  workers.  See, 
e.g.,  29  CFR  1910.1200(b)(3), 
(laboratories);  (b)(4),  (handhng  of  sealed 
containers):  (b)(5).  (container  labeling 
exemptions);  (b)(6),  (products  totally 
exempted).  See  also  52  FR  31858.  In 
addition.  OSHA-developed  compliance 
guidelines,  such  as  the  new  Appendix  E 
to  the  rule,  and  the  compliance  kit 
available  from  CPO  (OSHA  3104),  will 
directly  benefit  small  businesses  by 
clarif>'ing  and  simplifying  compliance 
efforts. 

Environmental  Assessment — Finding  of 
No  Significant  Impact 

In  accordance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  the  Council  on 
Environmental  Quality  guidelines  (40 
CFR  part  1500).  and  the  Department  of 
Labor  regulations  (29  CFR  part  11).  the 
Assistant  Secretary  for  OSHA  has 
determined  that  this  final  rule  will  not 
have  a  significant  environmental 
impact.  As  concluded  previously,  the 
current  standard  will  not  significantly 
affect  the  quality  of  the  human 
environment  outside  the  workplace.  52 
FR  31870;  48  FR  53333-34.  Labeling  of 
containers  will  not  have  a  direct  or 
significant  impact  on  air  or  water 
quality,  land  or  energy  use,  or  solid 
waste  disposal  outside  of  the  workplace 
Similarly,  the  requirements  for 
preparation  of  a  written  compliance 
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plan,  provision  and  maintenance  of 
MSDSs,  and  provision  of  information 
and  training  should  not  have  an  adverse 
environmental  impact.  Accordingly,  this 
document's  modifications  to  the  HCS 
also  will  not  have  a  significant  impact 
on  the  environment  outside  the 
workplace. 

V.  Clearance  of  Information  Collection 
Requirements 

On  March  31, 1983,  the  Office  of 
Management  and  Budget  (0MB) 
published  a  new  5  CFR  part  1320. 
implementing  tho  information 
collection  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  (48  PR  13666).  Part  1320.  which 
became  effective  on  April  30.  1983.  sets 
forth  procedures  for  agencies  to  follow 
in  obtaining  0MB  clearance  for 
information  collection  requirements. 

In  accordance  with  the  provisions  of 
the  Paperwork  Act  and  the  regulations 
issued  pursuant  thereto,  OSHA  certifies 
that  it  submitted  the  information 
collection  requirements  contained  in  the 
HCS  to  OMB  for  review  under  section 
3504(h)  of  that  Act.  In  June  1991 .  OMB 
extended  its  approval  of  the  information 
collection  requirements  through  April 
1994.  There  are  no  changes  in  this 
modified  final  rule  which  affect  those 
requirements  or  change  the  burden  of 
the  requirements.  The  OMB  Control  No. 
is  1218-0072. 

VI.  Federalism  and  State  Plan 
Applicability 

This  final  standard  has  been  reviewed 
in  accordance  with  Executive  Order 
12612.  52  FR  41685  (October  30. 1987). 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  with  respect  to  which  Federal 
OSHA  has  promulgated  occupational 
safety  or  health  standards.  Under  the 
OSH  Act.  a  State  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of.  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan— States  must,  among  other  things, 


be  at  least  as  effective  as  the  Federal 
standards  in  providing  safe  and 
healthful  emplojTnent  and  places  of 
employment. 

Those  States  which  have  elected  to 
participate  under  Section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
regulation  and  would  be  able  to  deal 
with  special,  local  conditions  within  the 
framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and  health 
plans  must  adopt  a  comparable  standard 
within  six  months  of  the  publication 
date  of  a  final  standard.  These  States 
include:  Alaska.  Arizona.  California. 
Connecticut  (for  State  and  local 
government  employees  only),  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York  (for  State  and  local 
government  employees  only).  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a 
State  standard  is  promulgated.  Federal 
OSHA  will  provide  interim  enforcement 
assistance,  as  appropriate. 

Although  a  State  HCS  becomes 
effective  in  accordance  with  State 
promulgation  provisions,  and  is 
enforceable  upon  promulgation,  OSHA 
must  also  review  and  approve  the 
standard  to  assure  that  it  is  "at  least  as 
effective"  as  the  Federal  standard. 
OSHA  intends  to  closely  scrutinize 
State  standards  submitted  under  current 
or  future  State  plans  to  assure  not  only 
equal  or  greater  effectiveness,  but  also 
that  any  additional  requirements  do  not 
confiict  with,  or  adversely  affect,  the 
effectiveness  of  the  national  application 
of  OSHA's  slandard.  Because  the  HCS  is 
"applicable  to  products"  in  that  it 
permits  the  distribution  and  use  of 
hazardous  chemicals  in  commerce  only 
if  they  are  in  labeled  containers 
accompanied  by  material  safety  data 
sheets,  OSHA  must  determine  in  its 
review  whether  any  State  plan  standard 
provisions  which  differ  from  the  Federal 
are  "required  by  compelling  local 
conditions  and  do  not  unduly  burden 
interstate  commerce."  Section  18(c)  of 
the  Act.  29  U.S.C  667(c). 

VII.  Authority,  Signature,  and  the  Final 
Rule 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 


For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of 
section  41  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941),  section  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C. 
333),  sections  4.  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653.  655.  657),  Secretary 
of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059).  9-83  (48  FR 
35736).  or  1-90  (55  FR  8033)  as 
applicable,  and  29  CFR  part  1911,  and 
5  U.S.C.  553.  the  Occupational  Safety 
and  Health  Administration  hereby 
amends  parts  1910. 1915, 1917, 1918, 
1926.  and  1928  of  Title  29  of  the  Code 
of  Federal  Regulations,  as  set  forth 
below. 

List  of  Subjects  in  29  CFR  Parts  1910, 
1915, 1917, 1918, 1926, and  1928 

Hazard  communication;  Occupational 
safety  and  health:  Right-to-know; 
Labeling;  Material  safety  data  sheets; 
Employee  training. 

Signed  at  Washington.  DC.  this  26th  day  of 
January  1994. 
Joseph  A.  Dear. 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

OSHA  is  amending  parts  1910.  1915. 
1917. 1918. 1926.  and  1928  of  title  29 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

PART  1917— MARINE  TERMINALS 

PART  1918-SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 

PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

PART  1928— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
AGRICULTURE 

PART  1910-IAMENDED] 

1.  The  authority  citation  for  subpart  Z 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  6.8  Occupational  Safety 
and  Health  Act.  29  U.S.C.  655.  657:  Secretary 
of  Ubor's  Order  12-71  (36  FR  8754),  9-76 
(41  FR  25059).  9-83  (48  FR  35736)  or  1-90 
(55  FR  9033).  as  applicable;  and  29  CFR  part 
1911. 

All  of  subpart  Z  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act. 
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except  those  substances  which  have  expwsure 
limits  listed  in  Tables  Z-1,  Z-2  and  Z-3  of 
29  CFR  1910.1000.  The  latter  were  issued 
under  section  6(a)  (29  U.S.C.  655(a)r. 

Section  1910.1000.  Tables  Z-1,  Z-2  and  Z- 
3  also  issued  under  5  U.S.C.  553.  Section 
1910.1000,  Tables  Z-1,  Z-2  and  Z-3  not 
issued  under  29  CFR  part  1911  except  for  the 
arsenic  (organic  compounds),  benzene,  and 
cotton  dust  listings. 

Section  1910.1001  also  issued  under  Sec. 
107  of  the  Contract  Work  Hours  and  Safety 
Standards  Act,  40  U.S.C  333. 

Section  1910.1002  not  issued  under  29 
U.S.C  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C  553. 

Section  1910.1025  also  issued  under  5 
U.S.C.  553. 

Section  1910.1043  also  issued  under  5 
LLS.C.  551  et  seq. 
'Sections  1910.1200. 1910.1499  and 
1910.1500  also  issued  under  5  U.S.C.  553. 


PAFTT  1915— [AMENDED] 

2.  The  authority  citation  for  part  1915 
continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers' Compensation  Act  (33  U.S.C  941); 
sees.  4,  6.  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  use.  653,  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754).  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  or  1-90  (55  FR  9033),  as  applicable; 
29  CFR  part  1911. 

Section  1915.99  also  issued  under  5  U.S.C. 
553. 

PART  1917— [AMENDED] 

3.  The  authority  citation  for  part  1917 
continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941); 
sees.  4,  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  or  1-90  (55  FR  9033),  as  applicable; 
29  CFR  part  1911. 

Section  1917.28  also  issued  under  5  U.S.C 
553. 

PART  1918— [AMENDED] 

4.  The  authority  citation  for  part  1918 
continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
sees.  4,  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  use  653,  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059).  »-83  (48  FR 
35736),  or  1-90  (55  FR  9033),  as  applicable. 

Section  1918.90  also  issued  under  5  U.S.C 
553  and  29  CFR  part  1911. 

5.  The  authority  citation  for  subpart  D 
of  part  1926  continues  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C  333);  Sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  use  653,  655,  657);  Secretary  of  Labor's 


Order  Nos.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  or  1-90  (55  FR 
9033),  as  applicable. 

Section  1926.59  also  issued  under  5  U.S.C 
553  and  29  CFR  part  1911. 

PART  1928— [AMENDED] 

6.  The  authority  citation  for  part  1928 
continues  to  read  as  follows: 

Authority:  Sees.  6  and  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  655, 
657);  Secretary  of  Labor's  Order  Nos.  12-71 
(36  FR  8754),  8-76  (41  FR  25059),  9-«3  (48 
FR  35736),  or  1-90  (55  FR  9033),  as 
applicable;  29  CFR  part  1911. 

Section  1928.21  also  issued  under  5  U.S.C 
553. 

7.  Parts  1910, 1915,  1917,  1918,  and 
1926  are  amended  by  revising 

§§  1910.1200,  1915.1200,  1917.28  and 
1918.90,  and  1926.59  to  contain  the 
identical  text,  including  Appendices  A, 
B,  C,  D,  and  E,  to  read  as  follows: 


S. 


Hazard  communication. 


(a)  Purpose.  (1)  The  purpose  of  this 
section  is  to  ensure  that  the  hazards  of 
all  chemicals  produced  or  imported  are 
evaluated,  and  that  information 
concerning  their  hazards  is  transmitted 
to  employers  and  employees.  This 
transmittal  of  information  is  to  be 
accomplished  by  means  of 
comprehensive  hazard  communication 
programs,  which  are  to  include 
container  labeling  and  other  forms  of 
warning,  material  safety  data  sheets  and 
employee  training. 

(2)  This  occupational  safety  and 
health  standard  is  intended  to  address 
comprehensively  the  issue  of  evaluating 
the  potential  hazards  of  chemicals,  and 
commimicating  information  concerning 
hazards  and  appropriate  protective 
measures  to  employees,  and  to  preempt 
any  legal  requirements  of  a  state,  or 
pohtical  subdivision  of  a  state, 
pertaining  to  this  subject.  Evaluating  the 
potential  hazards  of  chemicals,  and 
commimicating  information  concerning 
hazards  and  appropriate  protective 
measures  to  employees,  may  include, 
for  example,  but  is  not  limited  to, 
provisions  for:  developing  and 
maintaining  a  written  hazard 
communication  program  for  the 
workplace,  including  lists  of  hazardous 
chemicals  present;  labeling  of 
containers  of  chemicals  in  the 
workplace,  as  well  as  of  containers  of 
chemicals  being  shipped  to  other 
workplaces;  preparation  and 
distribution  of  material  safety  data 
sheets  to  employees  and  downstream 
employers;  and  development  and 
implementation  of  employee  training 
programs  regarding  hazards  of 
chemicals  and  protective  measures. 
Under  section  18  of  the  Act,  no  state  or 


political  subdivision  of  a  state  may 
adopt  or  enforce,  through  any  coiul  or 
agency,  any  requirement  relating  to  the 
issue  addressed  by  this  Federal 
standard,  except  pursuant  to  a 
Federally-approved  state  plan. 

(b)  Scope  and  application.  (1)  This 
section  requires  chemical  manufacturers 
or  importers  to  assess  the  hazards  of 
chemicals  which  they  produce  or 
import,  and  all  employers  to  provide 
information  to  their  employees  about 
the  hazardous  chemicals  to  which  they 
are  exposed,  by  means  of  a  hazard 
communication  program,  labels  and 
other  forms  of  warning,  material  safety 
data  sheets,  and  information  and 
training.  In  addition,  this  section 
requires  distributors  to  transmit  the 
required  information  to  employers. 
(Employers  who  do  not  produce  or 
import  chemicals  need  only  focus  on 
those  parts  of  this  rule  that  deal  with 
establishing  a  workplace  program  and 
communicating  information  to  their 
workers.  Appendix  E  of  this  section  is 
a  general  guide  for  such  employers  to 
help  them  determine  their  compliance 
obligations  under  the  rule.) 

(2)  This  section  applies  to  any 
chemical  which  is  known  to  be  present 
in  the  workplace  in  such  a  manner  that 
employees  may  be  exposed  linder 
normal  conditions  of  use  or  in  a 
foreseeable  emergency. 

(3)  This  section  applies  to  laboratories 
only  as  follows: 

(i)  Employers  shall  ensure  that  labels 
on  incoming  containers  of  hazardous 
chemicals  are  not  removed  or  defaced: 

(ii)  Employers  shall  maintain  any 
material  safety  data  sheets  that  are 
received  with  incoming  shipments  of 
hazardous  chemicals,  and  ensure  that 
they  are  readily  accessible  during  each 
workshift  to  laboratory  employees  when 
they  are  in  their  work  areas; 

(iii)  Employers  shall  ensure  that 
laboratory  employees  are  provided 
information  and  training  in  accordance 
with  paragraph  fh)  of  this  section, 
except  for  the  location  and  availability 
of  the  written  hazard  communication 
program  under  paragraph  (h)(2)(iii)  of 
this  section;  and, 

(iv)  Laboratory  employers  that  ship 
hazardous  chemicals  are  considered  to 
be  either  a  chemical  manufacturer  or  a 
distributor  under  this  rule,  and  thus 
must  ensure  that  any  containers  of 
hazardous  chemicals  leaving  the 
laboratory  are  labeled  in  accordance 
with  paragraph  (f)(1)  of  this  section,  and 
that  a  material  safety  data  sheet  is 
provided  to  distributors  and  other 
employers  in  accordance  with 
paragraphs  (g)(6)  and  (g)(7)  of  this 
section. 
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(4)  In  work  operations  where 
employees  only  handle  chemicals  in 
sealed  containers  which  are  not  opened 
under  normal  conditions  of  use  (such  as 
are  found  in  marine  cargo  handling, 
warehousing,  or  retail  sales),  this 
section  applies  to  these  operations  only 
as  follows: 

(i]  Employers  shall  ensure  that  labels 
on  incoming  containers  of  hazardous 
chemicals  are  not  removed  or  defaced; 

(ii)  Employers  shall  maintain  copies 
of  any  material  safety  data  sheets  that 
are  received  with  incoming  shipments 
of  the  sealed  containers  of  hazardous 
chemicals,  shall  obtain  a  material  safety 
data  sheet  as  soon  as  possible  for  sealed 
containers  of  hazardous  chemicals 
received  without  a  material  safety  data 
sheet  if  an  employee  requests  the 
material  safety  data  sheet,  and  shall 
ensure  that  the  material  safety  data 
sheets  are  readily  accessible  during  each 
work  shift  to  employees  when  they  are 
in  their  work  area(s);  and, 

(iii)  Employers  shall  ensure  that 
employees  are  provided  with 
information  and  training  in  accordance 
with  paragraph  (h)  of  this  section 
(except  for  the  location  and  availability 
of  the  UTitten  hazard  communication 
program  under  paragraph  (h)(2)(iii)  of 
this  section),  to  the  extent  necessary  to 
protect  them  in  the  event  of  a  spill  or 
leak  of  a  hazardous  chemical  from  a 
sealed  container. 

(5)  This  section  does  not  require 
labeling  of  the  following  chemicals: 

(i)  Any  pesticide  as  such  terra  is 
defined  in  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136  et  seq.),  when  subject  to  the 
labeling  requirements  of  that  Act  and 
labeling  regulations  issued  under  that 
Act  by  the  Environmental  Protection 
Agency; 

(ii)  Any  chemical  substance  or 
mixture  as  such  terms  are  defined  in  the 
Toxic  Substances  Control  Act  (15  U.S.C. 
2601  et  seq),  when  subject  to  the 
labeling  requirements  of  that  Act  and 
labeling  regulations  issued  under  that 
Act  by  the  Environmental  Protection 
Agency; 

(iii)  Any  food,  food  additive,  color 
additive,  drug,  cosmetic,  or  medical  or 
veterinary  device  or  product,  including 
materials  intended  for  use  as  ingredients 
in  such  products  (e.g.  flavors  and 
fragrances),  as  such  terms  are  defined  in 
the  FederaJ  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.)  or  the  Virus- 
Seruin-Toxin  Act  of  1913  (21  U.S.C.  151 
et  seq.),  and  regulations  issued  imder 
those  Acts,  when  they  are  subject  to  the 
labeling  requirements  under  those  Acts 
by  either  the  Food  and  Drug 
Administration  or  the  Department  of 
Agriculture; 


(iv)  Any  distilled  spirits  (beverage 
alcohols),  wine,  or  malt  beverage 
intended  for  nonindustrial  use,  as  such 
terms  are  defined  in  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  201  et 
seq.)  and  regulations  issued  under  that 
Act,  when  subject  to  the  labeling 
requirements  of  that  Act  and  labeling 
regulations  issued  under  that  Act  by  the 
Bureau  of  Alcohol.  Tobacco,  and 
Firearms; 

(v)  Any  consumer  product  or 
hazardous  substance  as  those  terms  are 
defined  in  the  Consumer  Product  Safety 
Act  (15  U.S.C.  2051  et  seq.)  and  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.)  respectively,  when  subject 
to  a  consumer  product  safety  standard 
or  labeling  requirement  of  those  Acts,  or 
regulations  issued  under  those  Acts  by 
the  Consumer  Product  Safety 
Commission;  and, 

(vi)  Agricultural  or  vegetable  seed 
treated  with  pesticides  and  labeled  in 
accordance  with  the  Federal  Seed  Act  (7 
U.S.C.  1551  et  seq.)  and  the  labeling 
regulations  issued  under  that  Act  by  the 
Department  of  Agriculture. 

(6)  This  section  does  not  apply  to:  (i) 
Any  hazardous  waste  as  such  term  is 
defined  by  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (42  U.S.C.  6901  et  seq.), 
when  subject  to  regulations  issued 
under  that  Act  by  the  Environmental 
Protection  Agency; 

(ii)  Any  hazardous  substance  as  such 
term  is  defined  by  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)(42  U.S.C.  9601  et  seq),  when 
subject  to  regulations  issued  under  that 
Act  by  the  Environmental  Protection 
Agency; 

(iii)  Tobacco  or  tobacco  products; 

(iv)  Wood  or  wood  products, 
including  lumber  which  will  not  be 
processed,  where  the  chemical 
manufacturer  or  importer  can  establish 
that  the  only  hazard  they  pose  to 
employees  is  the  potential  for 
flammability  or  combustibility  (wood  or 
wood  products  which  have  been  treated 
with  a  hazardous  chemical  covered  by 
this  standard,  and  wood  which  may  be 
subsequently  sawed  or  cut,  generating 
dust,  are  not  exempted); 

(v)  Articles  (as  that  term  is  defined  in 
paragraph  (c)  of  this  section); 

(vi)  Food  or  alcoholic  beverages 
which  are  sold,  used,  or  prepared  in  a 
retail  establishment  (such  as  a  grocery 
store,  restaurant,  or  drinking  place),  and 
foods  intended  for  personal 
consumption  by  employees  while  in  the 
workplace; 

(vii)  Any  drug,  as  that  term  is  defined 
in  the  Federal  Food,  Drug,  and  Cosmetic 


Act  (21  U.S.C.  301  et  seq).  when  it  is 
in  solid,  final  form  for  direct 
administration  to  the  patient  [e.g., 
tablets  or  pills);  drugs  which  are 
packaged  by  the  chemical  manufacturer 
for  sale  to  consumers  in  a  retail 
establishment  (e.g.,  over-the-counter 
drugs);  and  drugs  intended  for  personal 
consumption  by  employees  while  in  the 
workplace  (e.g.,  first  aid  supplies); 

(viii)  Cosmetics  which  are  packaged 
for  sale  to  consumers  in  a  retail 
establishment,  and  cosmetics  intended 
for  personal  consiunption  by  employees 
while  in  the  workplace; 

(ix)  Any  consumer  product  or 
hazardous  substance,  as  those  terms  are 
defined  in  the  Consumer  Product  Safety 
Act  (15  U.S.C.  2051  et  seq.)  and  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.)  respectively,  where  the 
employer  can  show  that  it  is  used  in  the 
workplace  for  the  purpose  intended  by 
the  chemical  manufacturer  or  importer 
of  the  product,  and  the  use  results  in  a 
duration  and  frequency  of  expos\u« 
which  is  not  greater  than  the  range  of 
exposures  that  could  reasonably  be 
experienced  by  consumers  when  used 
for  the  purpose  intended; 

(x)  Nuisance  particulates  where  the 
chemical  manufacturer  or  importer  can 
establish  that  they  do  not  pose  any 
physical  or  health  hazard  covered  under 
this  section; 

(xi)  Ionizing  and  nonionizing 
radiation:  and. 

(xii)  Biological  hazards. 

(c)  Definitions. 

Article  means  a  manufactured  item 
other  than  a  fluid  or  particle:  (i)  which 
is  formed  to  a  specific  shape  or  design 
during  manufacture;  (ii)  which  has  end 
use  function(s)  dependent  in  whole  or 
in  part  upon  its  ^ape  or  design  during 
end  use;  and  (iii)  which  under  normal 
conditions  of  use  does  not  release  more 
than  very  small  quantities,  e.g.,  minute 
or  trace  amounts  of  a  hazardous 
chemical  (as  determined  under 
paragraph  (d)  of  this  section),  and  does 
not  pose  a  physical  hazard  or  health  risk 
to  employees. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Chemical  means  any  element, 
chemical  compound  or  mixture  of 
elements  and/or  compounds. 

Chemical  manufacturer  means  an 
employer  with  a  workplace  where 
chemical(s)  are  produced  for  use  or 
distribution. 

Chemical  name  means  the  scientific 
designation  of  a  chemical  in  accordance 
with  the  nomenclature  system 
developed  by  the  International  Union  of 
Pure  and  Apphed  Chemistry  (lUPAC)  or 


6172       Federal  Register  /  Vol.  59.  No.  27  /  Wednesday,  February  9.  1994  /  Rules  and  Regulations 


the  Chemical  Abstracts  Service  (CAS) 
rules  of  nomenclature,  or  a  name  which 
will  clearly  identify  the  chemical  for  the 
purpose  of  conducting  a  hazard 
evaluation. 

Combustible  liquid  means  any  liquid 
having  a  flashpoint  at  or  above  100  °F 
(37.8  "C).  but  below  200  T  (93.3  "C), 
except  any  mixture  having  components 
vdth  flashpoints  of  200  °F  (93.3  "C).  or 
higher,  the  total  volume  of  which  make 
up  99  percent  or  more  of  the  total 
volume  of  the  mixture. 

Commercial  account  means  an 
arrangement  whereby  a  retail  distributor 
sells  hazardous  chemicals  to  an 
employer,  generally  in  large  quantities 
over  time  and/or  at  costs  that  are  below 
the  regular  retail  price. 

Common  name  means  any 
designation  or  identification  such  as 
code  name,  code  number,  trade  name, 
brand  name  or  generic  name  used  to 
identify  a  chemical  other  than  by  its 
chemical  name. 
Compressed  gas  means: 
(i)  A  gas  or  mixture  of  gases  having, 
in  a  container,  an  absolute  pressure 
exceeding  40  psi  at  70  "F  (21.1  "C);  or 
(ii)  A  gas  or  mixture  of  gases  having, 
in  a  container,  an  absolute  pressure 
exceeding  104  psi  at  130  "F  (54.4  "C) 
regardless  of  the  pressure  at  70  °F  (21.1 
'C):  or 

(iii)  A  liquid  having  a  vapor  pressure 
exceeding  40  psi  at  100  "F  (37.8  "C)  as 
determined  by  ASTM  D-323-72. 

Container  means  any  bag,  barrel, 
bottle,  box,  can,  cylinder,  drum, 
reaction  vessel,  storage  tank,  or  the  like 
that  contains  a  hazardous  chemical.  For 
purposes  of  this  section,  pipes  or  piping 
systems,  and  engines,  fuel  tanks,  or 
other  operating  systems  in  a  vehicle,  are 
not  considered  to  be  containers. 

Designated  representative  means  any 
individual  or  organization  to  whom  an 
employee  gives  written  authorization  to 
exercise  such  employee's  rights  under 
this  section.  A  recognized  or  certified 
collective  bargaining  agent  shall  be 
treated  automatically  as  a  designated 
representative  without  regard  to  written 
employee  authorization. 

Director  means  the  Director.  National 
Institute  for  Occupational  Safety  and 
Health,  U:S.  Department  of  Health  and 
Human  Services,  or  designee. 

Distributor  means  a  business,  other 
than  a  chemical  manufacturer  or 
importer,  which  supplies  hazardous 
chemicals  to  other  distributors  or  to 
employers. 

Employee  means  a  worker  who  may 
be  exposed  to  hazardous  chemicals 
under  normal  operating  conditions  or  in 
foreseeable  emergencies.  Workers  such 
as  office  workers  or  bank  tellers  who 
encounter  hazardous  chemicals  only  in 


non-routine,  isolated  instances  are  not 
covered. 

Employer  means  a  person  engaged  in 
a  business  where  chemicals  are  either 
used,  distributed,  or  are  produced  for 
use  or  distribution,  including  a 
contractor  or  subcontractor. 

Explosive  means  a  chemical  that 
causes  a  sudden,  almost  instantaneous 
release  of  pressure,  gas.  and  heat  when 
subjected  to  sudden  shock,  pressure,  or 
high  temperature. 

Exposure  or  exposed  means  that  an 
employee  is  subjected  in  the  course  of 
employment  to  a  chemical  that  is  a 
physical  or  health  hazard,  and  includes 
potential  [e.g.  accidental  or  possible) 
exposure.  "Subjected"  in  terms  of 
health  hazards  includes  any  route  of 
entry  {e.g.  inhalation,  ingestion,  skin 
contact  or  absorption.) 

Flammable  means  a  chemical  that 
falls  into  one  of  the  following  categories: 

(i)  Aerosol,  flammable  means  an 
aerosol  that,  when  tested  by  the  method 
described  in  16  CFR  1500.45.  yields  a 
flame  projection  exceeding  IB  inches  at 
full  valve  opening,  or  a  flashback  (a 
flame  extending  back  to  the  valve)  at 
any  degree  of  valve  opening; 

[u].  Gas,  flammable  means:  (A)  A  gas 
that,  at  ambient  temperature  and 
pressure,  forms  a  flammable  mixture 
with  air  at  a  concentration  of  thirteen 
(13)  percent  by  volume  or  less;  or 

(B)  A  gas  that,  at  tunbient  temperature 
and  pressure,  forms  a  range  of 
flammable  mixtures  with  air  wider  than 
twelve  (12)  percent  by  volume, 
regardless  of  the  lower  Umit; 

(iii)  Liquid,  flammable  means  any 
liquid  having  a  flashpoint  below  lOO'F 
(37.8°C).  except  any  mixture  having 
components  with  flashpoints  of  100°F 
(37.8'*C)  or  higher,  the  total  of  which 
make  up  99  percent  or  more  of  the  total 
volume  of  the  mixture. 

(iv)  Solid,  flammable  means  a  solid, 
other  than  a  blasting  agent  or  explosive 
as  defined  in  §  1910.109(a).  that  is  liable 
to  cause  fire  through  friction,  absorption 
of  moistiu^.  spontaneous  chemical 
change,  or  retained  heat  from 
manufacturing  or  processing,  or  which 
can  be  ignited  readily  and  when  ignited 
bums  so  vigorously  and  persistently  as 
to  create  a  serious  hazard.  A  chemical 
shall  be  considered  to  be  a  flammable 
solid  if,  when  tested  by  the  method 
described  in  16  CFR  1500.44.  it  ignites 
and  bums  with  a  self-sustained  flame  at 
a  rate  greater  than  one-tenth  of  an  inch 
per  second  along  its  major  axis. 

Flashpoint  means  the  minimum 
temperature  at  which  a  hquid  gives  off 
a  vapor  in  sufficient  concentration  to 
ignite  when  tested  as  follows: 

(i)  Tagliabue  Closed  Tester  (See 
American  National  Standard  Method  of 


Test  for  Flash  Point  by  Tag  Closed 
Tester.  Zll. 24-1979  (ASTM  D  56-79)) 
for  liquids  with  a  viscosity  of  less  than 
45  Saybolt  Universal  Seconds  (SUS)  at 
lOO'F  (37.8"'C).  that  do  not  contain 
suspended  solids  and  do  not  have  a 
tendency  to  form  a  surface  film  under 
test;  or 

(ii)  Pensky-Martens  Closed  Tester  (see 
American  National  Standard  Method  of 
Test  for  Flash  Point  by  Pensky-Martens 
Closed  Tester.  Zll. 7-1979  (ASTM  D 
93-79))  for  liquids  with  a  viscosity 
equal  to  or  greater  than  45  SUS  at  lOO^F 
(37.8°C),  or  that  contain  suspended 
solids,  or  that  have  a  tendency  to  form 
a  surface  film  under  test;  or 

(iii)  Setaflash  Closed  Tester  (see 
American  National  Standard  Method  of 
Test  for  Flash  Point  by  Setaflash  Closed 
Tester  (ASTM  D  3278-78)). 
Organic  peroxides,  which  undergo 
autoaccelerating  thermal 
decomposition,  are  excluded  from  any 
of  the  flashpoint  determination  methods 
specified  above. 

Foreseeable  emergency  means  any 
potential  occurrence  such  as.  but  not 
limited  to,  equipment  failure,  rupture  of 
containers,  or  failure  of  control 
equipment  which  could  result  in  an 
uncontrolled  release  of  a  hazardous 
chemical  into  the  workplace. 

Hazardous  chemical  means  any 
chemical  which  is  a  physical  hazard  or 
a  health  hazard. 

Hazard  warning  means  any  words, 
pictures.  s>'mbols,  or  combination 
thereof  appearing  on  a  label  or  other 
appropriate  form  of  warning  which 
convey  the  specific  physical  or  health 
hazard(s).  including  target  organ  effects, 
of  the  chemical(s)  in  the  container(s). 
(See  the  definitions  for  "physical 
hazard"  and  "health  hazard"  to 
determine  the  hazards  which  must  be 
covered.) 

Health  hazard  means  a  chemical  for 
which  there  is  statistically  significant 
evidence  based  on  at  least  one  study 
conducted  in  accordance  with 
established  scientific  principles  that 
acute  or  chronic  health  effects  may 
occur  in  exposed  employees.  The  term 
"health  hazard"  includes  chemicals 
which  are  carcinogens,  toxic  or  highly 
toxic  agents,  reproductive  toxins, 
irritants,  corrosives,  sensitizers, 
hepatotoxins.  nephrotoxins, 
neurotoxins,  agents  which  act  on  the 
hematopoietic  system,  and  agents  which 
damage  the  lungs,  skin,  eyes,  or  mucous 
membranes.  Appendix  A  provides 
further  definitions  and  explanations  of 
the  scope  of  health  hazards  covered  by 
this  section,  and  Appendix  B  describes 
the  criteria  to  be  used  to  determine 
whether  or  not  a  chemical  is  to  be 


Federal  Register  /  Vol.  59,  No.  27  /  Wednesday,  February  9,  1994  /  Rules  and  Regulations       6173 


considered  hazardous  for  purposes  of 
this  standard. 

/denti'ty  means  any  chemical  or 
common  name  which  is  indicated  on 
the  material  safety  data  sheet  (MSDS) 
for  the  chemical  The  identity  used  shall 
permit  cross-references  to  be  made 
among  the  required  list  of  hazardous 
chemicals,  the  label  and  the  MSDS. 

Immediate  use  means  that  the 
hazardous  chemical  will  be  under  the 
control  of  and  used  only  by  the  person 
who  transfers  it  from  a  labeled  contfdner 
and  only  within  the  work  shift  in  which 
it  is  transferred. 

Importer  means  the  first  business  with 
employees  within  the  Customs  Territory 
of  the  United  States  which  receives 
hazardous  chemicals  produced  in  other 
countries  for  the  purpose  of  supplying 
them  to  distributors  or  employers 
within  the  United  States. 

Label  means  any  written,  printed,  or 
graphic  material  displayed  on  or  affixed 
to  containers  of  hazardous  chemicals. 

Material  safety  data  sheet  (MSDS) 
means  written  or  printed  material 
concerning  a  hazardous  chemical  which 
is  prepared  in  accordance  with 
paragraph  (g)  of  this  section. 

Mixture  means  any  combination  of 
two  or  more  chemicals  if  the 
combination  is  not,  in  whole  or  in  part, 
the  result  of  a  chemical  reaction. 

Organic  peroxide  means  an  organic 
compound  that  contains  the  bivalent  -O- 
O-structure  and  which  may  be 
considered  to  be  a  structural  derivative 
of  hydrogen  peroxide  where  one  or  both 
of  the  hydrogen  atoms  has  been 
replaced  by  an  organic  radical. 

Oxidizer  means  a  chemical  other  than 
a  blasting  agent  or  explosive  as  defined 
in  §  1910.109(a),  that  initiates  or 
promotes  combustion  in  other  materials, 
thereby  causing  fire  either  of  itself  or 
through  the  release  of  oxygen  or  other 
gases. 

Physical  hazard  means  a  chemical  for 
which  there  is  scientifically  valid 
evidence  that  it  is  a  combustible  liquid, 
a  compressed  gas,  explosive,  fiammable, 
an  organic  peroxide,  an  oxidizer, 
pyrophoric,  unstable  (reactive)  or  water- 
reactive. 

Produce  means  to  manufacture, 
process,  formulate,  blend,  extract, 
generate,  emit,  or  repackage. 

Pyrophoric  means  a  chemical  that  will 
ignite  spontaneously  in  air  at  a 
temperature  of  ISO'F  (54.4°C)  or  below. 

Responsible  party  means  someone 
who  can  provide  additional  information 
on  the  hazardous  chemical  and 
appropriate  emergency  procedures,  if 
necessary. 

Specific  chemical  identity  means  the 
chemical  name.  Chemical  Abstracts 
Service  (CAS)  Registry  Number,  or  any 


other  information  that  reveals  the 
precise  chemical  designation  of  the 
substance. 

Trade  secret  means  any  confidential 
formula,  pattern,  process,  device, 
information  or  compilation  of 
information  that  is  used  in  an 
employer's  business,  and  that  gives  the 
employer  an  opportunity  to  obtain  an 
advantage  over  competitors  who  do  not 
know  or  use  it.  Appendix  D  sets  out  the 
criteria  to  be  used  in  evaluating  trade  ■ 
secrets. 

Unstable  (reactive)  means  a  chemical 
which  in  the  pure  state,  or  as  produced 
or  transported,  will  vigorously 
pol>'merize,  decompose,  condense,  or 
will  become  self-reactive  under 
conditions  of  shocks,  pressure  or 
temperature. 

Use  means  to  package,  handle,  react, 
emit,  extract,  generate  as  a  byproduct,  or 
transfer. 

Water-reactive  means  a  chemical  that 
reacts  with  water  to  release  a  gas  that  is 
either  flammable  or  presents  a  health 
hazard. 

Work  area  means  a  room  or  defined 
space  in  a  workplace  where  hazardous 
chemicals  are  produced  or  used,  and 
where  employees  are  present. 

Workplace  means  an  establishment, 
job  site,  or  project,  at  one  geographical 
location  containing  one  or  more  work 
areas. 

(d)  Hazard  determination.  (1) 
Chemical  manufacturers  and  importers 
shall  evaluate  chemicals  produced  in 
their  workplaces  or  imported  by  them  to 
determine  if  they  are  hazardous. 
Employers  are  not  required  to  evaluate 
chemicals  unless  they  choose  not  to  rely 
on  the  evaluation  performed  by  the 
chemical  manufacturer  or  importer  for 
the  chemical  to  satisfy  this  requirement. 

(2)  Chemical  manufacturers, 
importers  or  employers  evaluating 
chemicals  shall  identify  and  consider 
the  available  scientific  evidence 
concerning  such  hazards.  For  health 
hazards,  evidence  which  is  statistically 
significant  and  which  is  based  on  at 
least  one  positive  study  conducted  in 
accordance  with  established  scientific 
principles  is  considered  to  be  sufficient 
to  establish  a  hazardous  effect  if  the 
results  of  the  study  meet  the  definitions 
of  health  hazards  in  this  section. 
Appendix  A  shall  be  consulted  for  the 
scope  of  health  hazards  covered,  and 
Appendix  B  shall  be  consulted  for  the 
criteria  to  be  followed  with  respect  to 
the  completeness  of  the  evaluation,  and 
the  data  to  be  reported. 

(3)  The  chemical  manufacturer, 
importer  or  employer  evaluating 
chemicals  shall  treat  the  following 
sources  as  estabfishing  that  the 
chemicals  listed  in  them  are  hazardous: 


(i)  29  CFR  part  1910,  subpart  Z.  Toxic 
and  Hazardous  Substances, 
Occupational  Safety  and  Health 
Administration  (OSHA);  or, 

(ii)  Threshold  Limit  Values  for 
Chemical  Substances  and  Physical 
Agents  in  the  Work  Environment, 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  (latest 
edition).  The  chemical  manufacturer, 
importer,  or  employer  is  still 
responsible  for  evaluating  the  hazards 
associated  with  the  chemicals  in  these 
source  Usts  In  accordance  with  the 
requirements  of  this  standard. 

(4)  Chemical  manufacturers, 
importers  and  employers  evaluating 
chemicals  shall  treat  the  following 
sources  as  establishing  that  a  chemiceil 
is  a  carcinogen  or  potential  carcinogen 
for  hazard  communication  purposes: 

(i)  National  Toxicology  Program 
(NTF),  Annual  Report  on  Carcinogens 
(latest  edition); 

(ii)  International  Agency  for  Research 
on  Cancer  (lARC)  Monographs  (latest 
editions):  or 

(iii)  29  CFR  part  1910.  subpart  Z, 
Toxic  and  Hazardous  Substances, 
Occupational  Safety  and  Health 
Administration. 

Note:  The  Registry  of  Toxic  Effects  of 
Chemical  Substances  published  by  the 
National  Institute  for  Occupational  Safety 
and  Health  iadicates  whether  a  chemical  has 
been  found  by  NTP  or  lARC  to  be  a  potential 
carcinogen. 

(5)  The  chemical  manufacturer, 
importer  or  employer  shall  determine 
the  hazards  of  mixti^res  of  chemicals  as 
follows: 

(i)  If  a  mixture  has  been  tested  as  a 
whole  to  determine  its  hazards,  the 
results  of  such  testing  shall  be  used  to 
determine  whether  the  mixture  is 
hazardous: 

(ii)  If  a  mixture  has  not  been  tested  as 
a  whole  to  determine  whether  the 
mixture  is  a  heahh  hazard,  the  mixture 
shall  be  assumed  to  present  the  same 
health  hazards  as  do  the  components 
which  comprise  one  percent  (by  weight 
or  volume)  or  greater  of  the  mixture, 
except  that  the  mixture  shall  be 
assumed  to  present  a  carcinogenic 
hazard  if  it  contains  a  component  in 
concentrations  of  0.1  percent  or  greater 
which  is  considered  to  be  a  carcinogen 
under  paragraph  (d)(4)  of  this  section; 

(iii)  If  a  mixture  has  not  been  tested 
as  a  whole  to  determine  whether  the 
mixture  is  a  physical  hazard,  the 
chemical  manufacturer,  importer,  or 
employer  may  use  whatever 
scientifically  valid  data  is  available  to 
evaluate  the  physical  hazard  potential  of 
the  mixture;  and, 

(iv)  If  the  chemical  manufacturer, 
importer,  or  employer  has  evidence  to 
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indicate  that  a  component  present  in  the 
mixture  in  concentrations  of  less  than 
one  p>ercent  (or  in  the  case  of 
carcinogens,  less  than  0.1  percent)  could 
be  released  in  concentrations  which 
would  exceed  an  estabbshed  OSHA 
permissible  exposure  bmit  or  ACEIH 
Threshold  Limit  Value,  or  could  present 
a  health  risk  to  employees  in  those 
concentrations,  the  mixture  shall  be 
assumed  to  present  the  same  hazard. 

(6)  Chemical  manufacturers, 
importers,  or  employers  evaluating 
chemicals  shall  describe  in  writing  the 
procedures  they  use  to  determine  the 
hazards  of  the  chemical  they  evaluate. 
The  written  procedures  are  to  be  made 
available,  upon  request,  to  employees, 
their  designated  representatives,  the 
Assistant  Secrptary  and  the  Director. 
The  written  description  may  be 
incorporated  ltiIo  the  written  hazard 
communication  program  req?iired  under 
paragraph  (e)  of  this  section. 

(e)  Written  hazard  communication 
program.  (1)  Employers  shall  develop. 
implement,  and  maintain  at  each 
workplace,  a  written  hazard 
communication  program  which  at  least 
describes  bow  the  criteria  specified  in 
paragraphs  (f).  (g),  and  fh)  of  this  section 
for  labels  and  other  forms  of  warning, 
material  safety  data  sheets,  and 
employee  information  and  training  will 
be  met,  end  which  also  includes  the 
foHcvlng: 

|i)  A  hst  of  the  hazardous  chemicals 
knowm  to  be  present  using  an  identity 
that  is  referenced  on  the  appropriate 
material  safety  data  sheet  (the  list  may 
be  compiled  for  the  workplace  as  a 
whole  or  for  individual  work  areas); 
and, 

(li)  The  methods  the  employer  will 
use  to  inform  employees  of  the  hazards 
of  non-routine  tasks  (for  example,  the 
cleaning  of  rf^actor  vessels),  and  the 
hazaids  associated  with  chemicals 
contained  in  unlabeled  pipes  in  their 
work  areas. 

(2)  Multi-empioyer  workplaces. 
Employers  who  produce,  use.  or  store 
hazardous  chemicals  at  a  workplace  in 
such  a  way  that  the  employees  of  other 
employer!?)  may  be  exposed  (for 
example,  employees  of  a  construction 
contractor  working  on-site)  shall 
additionally  ensure  that  the  hazard 
communication  programs  developed 
and  implemented  under  this  paragraph 
(e)  include  the  following: 

(i)  The  methods  the  employer  vnll  use 
to  provide  the  other  employer(s)  on-site 
acce;!s  t  j  material  safety  data  sheets  for 
each  hazardous  chemical  the<cther 
employer(s)'  employees  may  be  exposed 
to  while  working; 

(ii)  The  methods  the  employer  will 
use  to  inform  the  other  employees)  of 


any  precautionary  measures  that  need  to 
be  taken  to  protect  employees  during 
the  workplace's  normal  operating 
conditions  and  in  foreseeable 
emergenciffs;  and, 

(iii)  The  methods  the  employer  wrill 
use  to  inform  the  other  emplo]rer(s)  of 
the  labeling  system  used  In  the 
workplace. 

(3)  The  emploj'er  may  rely  on  an 
existing  hazard  communication  program 
to  comply  with  these  requirements, 
provided  that  it  meets  the  criteria 
established  in  this  paragraph  (e). 

(4)  The  employer  shall  make  the 
viTitten  hazard  communication  program 
available,  upon  request,  to  employees, 
their  designated  representatives,  the 
Assistant  Secretary  and  the  Director,  in 
accordance  with  the  requirements  of  29 
CFR  1910.20  (e). 

(5j  Where  employees  must  travel 
between  workplaces  during  a  work&hift, 
i.e.,  their  work  is  carried  out  at  more 
thcui  one  geographical  location,  the 
written  hazard  communication  program 
may  be  kept  at  the  primary  workplace 
facility. 

(f)  Labels  and  other  fonns  of  warning. 
(1)  The  chemical  manufacturer, 
importer,  or  distributor  shall  ensure  that 
each  container  of  hazardous  chemicals 
leaving  the  workplace  is  labeled,  tagged 
or  marked  with  the  following 
Information: 

(i)  Identity  of  the  hazardous 
chemical(s); 

(ii)  Appropriate  hazard  warnings,  and 

(iii)  Name  and  address  of  the 
chemical  manufacturer,  importer,  or 
other  responsible  party- 

(2)(i)  For  solid  metal  (such  as  a  steel 
beam  or  a  metal  casting),  sohd  wood,  or 
plastic  items  that  are  not  exempted  as 
articles  due  to  their  oovmstream  use,  or 
shipments  of  whole  grain,  the  required 
label  may  be  transmitted  to  the 
customer  at  the  time  of  the  initial 
shipment,  and  need  not  be  included 
with  subsequent  shipments  to  the  same 
employer  unless  the  information  on  the 
label  changes; 

(ii)  The  label  may  be  transmitted  with 
the  initial  shipment  itself,  or  with  the 
material  safety  data  sheet  that  is  to  be 
provided  prior  to  or  at  the  time  of  the 
first  shipment;  and. 

(iii)  This  exception  to  reqiiiring  labels 
on  every  containo^  of  hazardous 
chemicals  is  only  for  the  solid  material 
itself,  and  does  not  apply  to  hazardous 
chemicals  used  in  conjunction  with,  or 
known  to  be  present  v»rith,  the  material 
and  to  which  employees  handling  the 
items  in  transit  may  be  exposed  (for 
example,  ciitting  fluids  or  pesticides  in 
grains). 

(3)  Chemical  manufacturers, 
importers,  or  distributors  shall  ensure 


that  each  container  of  hazardous 
chemicals  lea\'ing  the  workplace  is 
labeled,  tagged,  or  marked  in 
accordance  with  this  section  in  a 
manner  which  does  not  conflict  with 
the  requirements  of  the  Hazardous 
Materials  Transportation  Act  (49  U.S.C. 
1801  et  seq.]  and  regulations  issued 
imder  that  Act  by  the  Department  of 
Transportation. 

(4)  U  the  hazardous  chemical  is 
regulated  by  OSHA  in  a  substance- 
specific  health  standard,  the  chemical 
manufacturer,  importer,  distributor  or 
employer  shall  ensure  that  the  labels  or 
other  forms  of  warning  used  are  in 
accordance  with  the  requirements  of 
that  standard. 

(5)  Except  as  provided  in  paragraphs 
(f)(6)  and  (fl(7)  of  this  section,  the 
employer  shall  e.nsure  that  each 
container  of  hazardous  chemicals  in  the 
workplace  is  labeled,  tagged  or  marked 
with  the  foliovtring  information: 

(i)  Identity  of  the  hazardous 
chemicai(s)  contained  therein;  and. 

(ii)  Appropriate  hazard  wamings,  or 
alternatively,  words,  pictures,  symbols, 
or  combination  thereof,  which  provide 
at  least  general  information  regarding 
the  hazards  of  the  chemicals,  and 
which,  in  conjunction  with  the  other 
information  Immediately  available  to 
employees  under  the  hazard 
communication  program,  will  provide 
employees  wi\h  the  specific  information 
regarding  the  physical  and  health 
hazards  of  the  hazardous  chemical. 

(6)  The  employer  may  use  signs, 
placards,  process  sheets,  batch  tickets, 
operating  procedures,  or  other  such 
Mfritten  materials  in  heu  of  afSxlng 
labels  to  individual  stationary  process 
containers,  as  long  as  the  alternative 
method  identifies  the  containers  to 
which  it  is  applicable  and  conve^'s  the 
information  required  by  paragraph  IfHb) 
of  this  section  to  be  on  a  label.  The 
written  materials  shall  be  readily 
accessible  to  the  employees  in  their 
work  area  throughout  each  work  shift 

(7)  The  employer  is  not  required  to 
label  portable  containers  into  which 
hazardous  chemicals  are  transferred 
from  labeled  containers,  and  which  are 
intended  only  for  the  immediate  use  of 
the  employee  who  performs  the  transfer. 
For  purposes  of  this  section,  drags 
which  are  dispensed  by  a  pharmacy  to 

a  health  care  provider  for  direct 
administration  to  a  patient  are  exempted 
from  labeling. 

(a)  The  employer  shall  not  remove  or 
deface  existing  labels  on  incoming 
containers  of  hazardous  chemicals, 
unless  the  container  is  immediately 
marked  v^-ith  the  required  information. 

(9)  The  employer  shall  ensure  that 
labels  or  other  forms  of  warning  are 
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legible,  in  English,  and  prominently 
displayed  on  the  container,  or  readily 
available  in  the  work  area  throughout 
each  work  shift.  Employers  having 
employees  who  speak  other  languages 
may  add  the  information  in  their 
language  to  the  material  presented,  as 
long  as  the  information  is  presented  in 
English  as  well. 

(10)  The  chemical  manufacturer, 
importer,  distributor  or  employer  need 
not  affix  new  labels  to  comply  with  this 
section  if  existing  labels  already  convey 
the  required  information. 

(11)  Chemical  manufacturers, 
importers,  distributors,  or  employers 
who  become  newly  aware  of  any 
significant  information  regarding  the 
hazards  of  a  chemical  shall  revise  the 
labels  for  the  chemical  within  three 
months  of  becoming  aware  of  the  new 
information.  Labels  on  containers  of 
hazardous  chemicals  shipped  after  that 
time  shall  contain  the  new  information. 
If  the  chemical  is  not  currently 
produced  or  imported,  the  chemical 
manufacturer,  importers,  distributor,  or 
employer  shall  add  the  information  to 
the  label  before  the  chemical  is  shipped 
or  introduced  into  the  workplace  again. 

(g)  Materia]  safety  data  sheets.  (1) 
Chemical  manufacturers  and  importers 
shall  obtain  or  develop  a  material  safety 
data  sheet  for  each  hazardous  chemical 
they  produce  or  import.  Employers  shall 
have  a  material  safety  data  sheet  in  the 
workplace  for  each  hazardous  chemical 
which  they  use. 

(2)  Each  material  safety  data  sheet 
shall  be  in  English  (although  the 
employer  may  maintain  copies  in  other 
languages  as  well),  and  shall  contain  at 
least  the  following  information: 

(i)  The  identity  used  on  the  label,  and. 
except  as  provided  for  in  paragraph  (i) 
of  this  section  on  trade  secrets: 

(A)  If  the  hazardous  chemical  is  a 
siiigle  substance,  its  chemical  and 
common  name(s); 

(B)  If  the  hazardous  chemical  is  a 
mixture  which  has  been  tested  as  a 
whole  to  determine  its  hazards,  the 
chemical  and  common  name(s)  of  the 
ingredients  which  contribute  to  these 
known  hazards,  and  the  common 
name(s)  of  the  mixture  itself;  or, 

(C)  If  the  hazardous  chemical  is  a 
mixture  which  has  not  been  tested  as  a 
whole: 

[1]  The  chemical  and  common 
name(s)  of  all  ingredients  which  have 
been  determined  to  be  health  hazards, 
and  which  comprise  1%  or  greater  of 
the  composition,  except  that  chemicals 
identified  as  carcinogens  under 
paragraph  (d)  of  this  section  shall  be 
listed  if  the  concentrations  are  0.1%  or 
greater;  and, 


(2)  The  chemical  and  common 
name(s)  of  all  ingredients  which  have 
been  determined  to  be  health  hazards, 
and  which  comprise  less  than  1%  (0.1% 
for  carcinogens)  of  the  mixture,  if  there 
is  evidence  that  the  ingredient(s)  could 
be  released  from  the  mixture  in 
concentrations  which  would  exceed  an 
established  OSHA  permissible  exposure 
limit  or  ACGIH  Threshold  Limit  Value, 
or  could  present  a  health  risk  to 
employees;  and, 

(3)  The  chemical  and  common 
name(s)  of  all  ingredients  which  have 
been  determined  to  present  a  physical 
hazard  when  present  in  the  mixture; 

(ii)  Physical  and  chemical 
characteristics  of  the  hazardous 
chemical  (such  as  vapor  pressure,  fiash 
point); 

(iii)  The  physical  hazards  of  the 
hazardous  chemical,  including  the 
potential  for  fire,  explosion,  and 
reactivity; 

(iv)  The  health  hazards  of  the 
hazardous  chemical,  including  signs 
and  symptoms  of  exposure,  and  any 
medical  conditions  which  are  generally 
recognized  as  being  aggravated  by 
exposure  to  the  chemical; 

(v)  The  primary  route(s)  of  entrj-; 

(vi)  The  OSHA  permissible  exposure 
limit,  ACGIH  Threshold  Limit  Value, 
and  any  other  exposure  limit  used  or 
recommended  by  the  chemical 
manufacturer,  importer,  or  employer 
preparing  the  material  safety  data  sheet, 
where  available; 

(vii)  Whether  the  hazardous  chemical 
is  listed  in  the  National  Toxicology 
Program  (NTP)  Annual  Report  on 
Carcinogens  (latest  edition)  or  has  been 
found  to  be  a  potential  carcinogen  in  the 
International  Agency  for  Research  on 
Cancer  (lARC)  Monographs  (latest 
editions),  or  by  OSHA; 

(viii)  Any  generally  applicable 
precautions  for  safe  handling  and  use 
which  are  known  to  the  chemical 
manufacturer,  importer  or  employer 
preparing  the  material  safety  data  sheet, 
including  appropriate  hygienic 
practices,  protective  measures  during 
repair  and  maintenance  of  contaminated 
equipment,  and  procedures  for  clean-up 
of  spills  and  leaks; 

(ix)  Any  generally  applicable  control 
measures  which  are  known  to  the 
chemical  manufacturer,  importer  or 
employer  prepjuing  the  material  safety 
data  sheet,  such  as  appropriate 
engineering  controls,  work  practices,  or 
personal  protective  equipment; 

(x)  Emergency  and  first  aid 
procedures; 

(xi)  The  date  of  preparation  of  the 
material  safety  data  sheet  or  the  last 
change  to  it;  and, 


(xii)  The  name,  address  and  telephone 
number  of  the  chemical  manufacturer, 
importer,  employer  or  other  responsible 
party  preparing  or  distributing  the 
material  safety  data  sheet,  who  can 
provide  additional  information  on  the 
hazardous  chemical  and  appropriate 
emergency  procedures,  if  necessary. 

(3)  If  no  relevant  information  is  lound 
for  any  given  category  on  the  material 
safety  data  sheet,  the  chemical 
manufacturer,  importer  or  employer 
preparing  the  material  safety  data  sheet 
shall  mark  it  to  indicate  that  no 
applicable  information  was  found. 

14)  Where  complex  mixtures  have 
similar  hazards  and  contents  (i.e.  the 
chemical  Ingredients  are  essentially  the 
same,  but  the  specific  composition 
varies  from  mixture  to  mixture),  the 
chemical  manufacturer,  importer  or 
employer  may  prepare  one  material 
safety  data  sheet  to  apply  to  all  of  these 
similar  mixtures. 

(5)  The  chemical  manufacturer, 
importer  or  employer  preparing  the 
material  safety  data  sheet  shall  ensure 
that  the  information  recorded  accurately 
reflects  the  scientific  evidence  used  in 
making  the  hazard  determination.  If  the 
chemical  manufacturer,  importer  or 
employer  preparing  the  material  safety 
data  sheet  becomes  newly  aware  of  any 
significant  information  regarding  the 
hazards  of  a  chemical,  or  ways  to 
protect  against  the  hazards,  this  new 
information  shall  be  added  to  the 
material  safety  data  sheet  within  three 
months.  If  the  chemical  is  not  currently 
being  produced  or  imported  the 
chemical  manufacturer  or  importer  shall 
add  the  information  to  the  material 
safety  data  sheet  before  the  chemical  is 
introduced  into  the  workplace  again. 

(6)(i)  Chemical  manufacturers  or 
importers  shall  ensure  that  distributors 
and  employers  are  provided  an 
appropriate  material  safety  data  sheet 
with  their  initial  shipment,  and  with  the 
first  shipment  after  a  material  safety 
data  sheet  is  updated; 

(ii)  The  chemical  manufacturer  or 
importer  shall  either  provide  material 
safety  data  sheets  with  the  shipped 
containers  or  send  them  to  the 
distributor  or  employer  prior  to  or  at  the 
time  of  the  shipment; 

(iii)  If  the  material  safety  data  sheet  is 
not  provided  with  a  shipment  that  has 
been  labeled  as  a  hazardous  chemical, 
the  distributor  or  employer  shall  obtain 
one  from  the  chemical  manufacturer  or 
importer  as  soon  as  possible;  and, 

(iv)  The  chemical  manufacturer  or 
importer  shall  also  provide  distributors 
or  employers  with  a  material  safety  data 
sheet  upon  request. 

(7)(i)  Distributors  shall  ensure  that 
material  safety  data  sheets,  and  updated 
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information,  are  provided  to  other 
distributors  and  employers  with  their 
Initial  shipment  and  with  the  &rst 
shipment  after  a  material  safety  data 
sheet  is  updated; 

(ii)  The  distributor  shall  either 
provide  material  safety  data  sheets  with 
the  shipped  containers,  or  send  them  to 
the  other  distributor  or  employer  prior 
to  or  at  the  time  of  the  shipment; 

(iii)  Retail  distributors  selling 
hazardous  chemicals  to  employers 
having  a  commercial  account  shall 
provide  a  material  safety  data  sheet  to 
such  employers  upon  request,  and  shall 
post  a  sign  or  otherwise  inform  them 
that  a  material  safety  data  sheet  is 
available; 

(iv)  Wholesale  distributors  selling 
hazardous  chemicals  to  employers  over- 
the-counter  may  also,  as  an  alternative 
to  keeping  a  file  of  material  safety  data 
sheets  for  all  hazardous  chemicals  they 
sell,  provide  material  safety  data  sheets 
upon  the  request  of  the  employer  at  the 
time  of  the  over-the-counter  purchase, 
and  shall  post  a  sign  or  otherwise 
inform  such  employers  that  a  material 
safety  data  sheet  is  available; 

(v)  If  an  employer  without  a 
commercial  account  purchases  a 
hazardous  chemical  from  a  retail 
distributor  not  required  to  have  material 
safety  data  sheets  on  file  (/  e.,  the  retail 
distributor  does  not  have  commercial 
accounts  and  does  not  use  the 
materials),  the  retail  distributor  shall 
provide  the  employer,  upon  request, 
with  the  name,  address,  and  telephone 
number  of  the  chemical  manufacturer, 
importer,  or  distributor  from  which  a 
material  safety  data  sheet  can  be 
obtained: 

(vi)  Wholesale  distributors  shall  also 
provide  material  safety  data  sheets  to 
employers  or  other  distributors  upon 
request;  and. 

(vii)  Chemical  manufacturers, 
importers,  and  distributors  need  not 
pro\ide  material  safety  data  sheets  to 
retail  distributors  that  have  informed 
them  that  the  retail  distribiitor  does  not 
sell  the  product  to  commercial  accounts 
or  open  the  sealed  container  to  use  it  in 
Iheir  own  wcvkplaces. 

(8)  The  employer  shall  maintain  in 
the  workplace  copies  of  the  required 
material  safety  data  sheets  for  each 
hazardous  chemical,  and  shall  ensure 
that  they  are  readily  accessible  during 
each  work  shift  to  employees  when  l^y 
are  in  their  work  area(s).  (Electronic 
access,  microfiche,  and  other 
alternatives  to  maintaining  paper  copies 
of  the  material  safety  data  sheets  are 
permitted  as  long  as  no  barriers  to 
immediate  employee  access  In  each 
workplace  are  oeated  by  such  options.) 


(9)  Where  employees  must  trevel 
between  workplaces  durirg  a  workshift, 
i.e.,  their  work  is  carried  out  at  more 
than  one  geographical  location,  the 
material  safety  data  sheets  may  be  kept 
at  the  primary  workplace  {adUty.  In  this 
situation,  the  employer  shall  ensure  that 
employees  can  immediately  obtain  the 
required  infonnatioD  in  an  emergency. 

(10)  Material  safety  data  sheets  may 
be  kept  in  any  form,  including  operating 
procedures,  and  may  be  designed  to 
cover  groups  of  hazardous  chemicals  in 
a  work  area  where  it  may  be  more 
appropriate  to  address  the  hazards  of  a 
process  rather  than  individual 
hazardous  chemicals.  However,  the 
employer  shall  ensure  that  in  all  cases 
the  required  information  is  provided  for 
each  hazardous  chemical,  and  is  readily 
accessible  during  each  work  shift  to 
employees  when  they  are  in  in  their 
work  area^s). 

(11)  Material  safety  data  sheets  shall 
also  be  made  readily  available,  upon 
request,  to  designated  representatives 
and  to  the  Assistant  Secretary,  in 
accordance  with  the  requirements  of  29 
CFR  1910.20(e).  The  Director  shall  also 
be  given  access  to  material  safety  data 
sheets  in  the  same  manner. 

(h)  Employee  information  and 
training.  (1)  Employers  shall  provide 
employees  with  effective  Information 
and  training  on  hazardous  rhprpir^lf^  in 
their  work  area  at  the  time  of  their 
initial  assignment,  and  whenever  a  new 
physical  or  health  hazard  the  employees 
have  not  previously  been  trained  about 
is  introduced  into  their  work  area. 
Information  and  training  may  be 
designed  to  cover  categories  of  hazards 
le^g.,  flammahility.  carcinogenicity)  or 
specific  chemicals.  Chemical-specific 
information  must  ahvays  be  available 
through  labels  and  material  safety  data 
sheets. 

(2)  Information.  Employees  shall  be 
informed  of: 

(i)  The  requirements  of  this  section; 

(ii)  Any  operations  in  their  work  area 
where  hazardous  diemicals  are  present; 
and, 

(iii)  The  location  and  availabihty  of 
the  written  hazard  commimication 
program,  including  the  required  list{s) 
of  hazardous  chemicals,  and  material 
safety  data  sheets  required  by  this 
section. 

(3)  Tmintng.  Employee  training  shall 
include  at  least: 

(i)  Methods  and  observations  that  may 
be  used  to  detect  the  presence  or  release 
of  a  hazardous  chemical  in  the  work 
area  (such  as  monitoring  conducted  by 
the  employer,  continuous  monitoring 
devices,  visual  appearance  or  odor  of 
hazank>us  chemicals  when  being 
released,  etc.); 


(ii)  Hie  ph3rsical  af>d  heahh  hazards 
of  the  chemicals  in  the  work  area; 

(iii)  The  measures  employees  can  take 
to  protect  themselves  from  these 
hazards,  including  specific  procedures 
the  employer  has  implemented  to 
protect  employees  from  exposure  to 
hazardous  chemicals,  such  as 
appropriate  work  practices,  emergency 
procedures,  and  personal  protective 
equipment  to  be  used;  and, 

(iv)  The  details  of  the  hazard 
oommunicatiun  program  developed  by 
the  employer,  including  an  explanation 
of  the  labeling  system  and  the  material 
safety  data  sheet,  and  bow  employees 
can  obtain  and  use  the  appropriate 
hazard  information. 

(i)  Trade  secrtts.  (1)  The  chemical 
manufacturer,  importer,  or  employer 
may  withhold  the  specific  chemical 
identity,  including  the  chemical  name 
and  other  specific  identification  of  a 
hazardous  chemical,  from  the  material 
safety  data  sheet,  provided  that: 

(i)  The  claim  that  the  information 
withheld  is  a  trade  secret  can  be 
supported; 

fii)  Information  contained  in  the 
material  safety  data  sheet  concerning 
the  properties  and  effects  of  the 
hazardous  chemical  is  disclosed; 

(iii)  The  material  safety  data  sheet 
indicates  that  the  specific  chemical 
identity  Is  beli^  withheld  as  a  trade 
secret;  and, 

(Iv)  The  specific  chemical  identity  is 
made  available  to  heahh  professjonals, 
employees,  and  designated 
representatives  in  accordance  with  the 
applicable  provisions  of  this  paragraph. 

(2)  Where  a  treating  physiaan  or 
nurse  determines  that  a  medical 
emergency  exists  and  the  specific 
chemical  identity  of  a  hazardous 
chemical  is  necessary  for  emergency  or 
first-aid  treatment,  the  chemical 
manufacturer,  importer,  or  employer 
shall  immediately  disclose  the  specific 
chemical  identity  of  a  trade  secret 
chemical  to  that  treating  physician  or 
nurse,  regardless  of  the  existence  of  a 
written  statement  of  need  or  a 
confidentiality  agreement.  The  chemical 
manufacturer.  Importer,  or  employer 
may  require  a  written  statement  of  need 
and  confidentiahty  agreement,  in 
accordance  %rith  the  provisions  of 
paragrap>hs  (i)  (3)  and  (4)  of  this  section, 
as  soon  as  circumstances  p>ermit. 

(3)  In  non-emergency  sitiiations,  a 
chemical  manufacturer,  importer,  or 
employer  shall,  upon  request,  disclose  a 
speidfic  chonical  identity,  otherwise 
permitted  to  be  wdthheld  under 
paragraph  (iHl)  of  this  section,  to  a 
healdi  professional  (i.e.  physician, 
industrial  hygienist,  toxicologist, 
epidemiologist,  or  occupational  health 
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nurse)  providing  medical  or  other 
occupational  health  services  to  exposed 
employee{s),  and  to  employees  or 
designated  representatives,  if: 

(i)  The  request  is  in  writing; 

(ii)  The  request  describes  with 
reasonable  detail  one  or  more  of  the 
following  occupational  health  needs  for 
the  information: 

(A)  To  assess  the  hazards  of  the 
chemicals  to  which  employees  will  be 
exposed; 

(B)  To  conduct  or  assess  sampling  of 
the  workplace  atmosphere  to  determine 
employee  exposure  levels; 

(C)  To  conduct  pre-assignment  or 
periodic  medical  surveillance  of 
exposed  employees; 

(D)  To  provide  medical  treatment  to 
exposed  employees; 

(E)  To  select  or  assess  appropriate 
prrsonal  protective  equipment  for 
exposed  employees; 

(F)  To  design  or  assess  engineering 
controls  or  other  protective  measures  for 
exposed  employees;  and, 

(G)  To  conduct  studies  to  determine 
the  health  effects  of  exposure. 

(iii)  The  request  explains  in  detail 
why  the  disclosure  of  the  sp)ecific 
chemical  identity  is  essential  and  that, 
in  lieu  thereof,  the  disclosure  of  the 
following  information  to  the  health 
professional,  employee,  or  designated 
representative,  would  not  satisfy  the 
purposes  described  in  paragraph 
(i)(3)(ii)  of  this  section: 

(A)  The  properties  and  effects  of  the 
chemical; 

(B)  Measures  for  controlling  workers' 
exposure  to  the  chemical; 

(C)  Methods  of  monitoring  and 
analyzing  worker  exposure  to  the 
chemical;  and, 

(D)  Methods  of  diagnosing  and 
treating  harmful  exposures  to  the 
chemical; 

(iv)  The  request  includes  a 
description  of  the  procedures  to  be  used 
to  maintain  the  confidentiality  of  the 
disclosed  information;  and, 

(v)  The  health  professional,  and  the 
employer  or  contractor  of  the  services  of 
the  health  professional  {i.e.  downstream 
employer,  labor  organization,  or 
individual  employee),  employee,  or 
designated  representative,  agree  in  a 
wTitten  confidentiahtj'  agreement  that 
the  health  professional,  employee,  or 
designated  representative,  will  not  use 
the  trade  secret  information  for  any 
purpose  other  than  the  health  need(s) 
asserted  and  agree  not  to  release  the 
information  under  any  circumstances 
other  than  to  OSHA,  as  provided  in 
paragraph  (i)(6)  of  this  section,  except  as 
authorized  by  the  terms  of  the 
agreement  or  by  the  chemical 
manufacturer,  importer,  or  employer. 


(4)  The  conGdentiality  agreement 
authorized  by  paragraph  (i)(3)(iv)  of  this 
section: 

(i)  May  restrict  the  use  of  the 
information  to  the  health  purposes 
indicated  in  the  written  statement  of 
need; 

(ii)  May  provide  for  appropriate  legal 
remedies  in  the  event  of  a  breach  of  the 
agreement,  including  stipulation  of  a 
reasonable  pre-estimate  of  likely 
damages;  and, 

(iii)  May  not  include  requirements  for 
the  posting  of  a  penalty  bond. 

(5)  Nothing  in  this  standard  is  meant 
to  preclude  the  parties  from  pursuing 
non-contractual  remedies  to  the  extent 
permitted  by  law. 

(6)  If  the  health  professional, 
employee,  or  designated  representative 
receiving  the  trade  secret  i^fo^mation 
decides  that  there  is  a  need  to  disclose 
it  to  OSIIA,  the  chemical  manufacturer, 
importer,  or  employer  who  provided  the 
information  shall  be  informed  by  the 
health  professional,  employee,  or 
designated  representative  prior  to,  or  at 
the  same  time  as,  such  disclosure. 

(7)  If  the  chemical  manufacturer, 
importer,  or  employer  denies  a  written 
request  for  disclosure  of  a  specific 
chemical  identity,  the  denial  must: 

(i)  Be  provided  to  the  health 
professional,  employee,  or  designated 
representative,  within  thirty  days  of  the 
reouest; 

(ii)  Be  in  writing; 

(iii)  Include  evidence  to  support  the 
claim  that  the  specific  chemical  identity 
is  a  trade  secret; 

(iv)  State  the  specific  reasons  why  the 
request  is  being  denied;  and, 

(v)  Explain  in  detail  how  alternative 
information  may  satisfy  the  specific 
medical  or  occupational  health  need 
without  revealing  the  specific  chemical 

identity. 

(8)  Tne  health  professional,  employee, 
or  designated  representative  whose 
request  for  information  is  denied  under 
paragraph  (i)(3)  of  this  section  may  refer 
the  request  and  the  written  denial  of  the 
request  to  OSHA  for  consideration. 

(9)  When  a  health  professional, 
employee,  or  designated  representative 
refers  the  denial  to  OSHA  under 
paragraph  (i)(8)  of  this  section.  OSHA 
shall  consider  the  evidence  to  determine 
if: 

(i)  The  chemical  manufacturer, 
importer,  or  employer  has  supported  the 
claim  that  the  specific  chemical  identity 
is  a  trade  secret; 

(ii)  The  health  professional, 
employee,  or  designated  representative 
has  supported  the  claim  that  there  is  a 
medical  or  occupational  health  need  for 
the  information;  and, 

(iii)  The  health  professional, 
employee  or  designated  representative 


has  demonstrated  adequate  means  to 
protect  the  confidentialitj'. 

(10)(i)  If  OSHA  determmes  that  the 
specific  chemical  identity  requested 
under  paragraph  (i)(3)  of  this  section  is 
not  a  bona  fide  trade  secret,  or  that  it  is 
a  trade  secret,  but  the  requesting  health 
professional,  employee,  or  designated 
representative  has  a  legitimate  medical   - 
or  occupational  health  need  for  the 
information,  has  executed  a  wTitten 
confidentiality  agreement,  and  has 
shown  adequate  means  to  protect  the 
confidentiality  of  the  information,  the 
chemical  manufacturer,  importer,  or 
employer  will  be  subject  to  citation  by 
OSHA. 

(ii)  If  a  chemical  manufacturer, 
importer,  or  employer  demonstrates  to 
OSHA  that  the  execution  of  a 
confidentiality  agreement  would  not 
provide  sufficient  protection  against  the 
potential  harm  from  the  unauthorized 
disclosure  of  a  trade  secret  specific 
chemical  identity,  the  Assistant 
Secretary  may  issue  such  orders  or 
impose  such  additional  limitations  or 
conditions  upon  the  disclosure  of  the 
requested  chemical  information  as  may 
be  appropriate  to  assure  that  the 
occupational  health  services  are 
provided  without  an  undue  risk  of  harm 
to  the  chemical  manufacturer,  importer, 
or  employer. 

(11)  If  a  citation  for  a  failure  to  release 
specific  chemical  identity  information  is 
contested  by  the  chemical  manufacturer, 
importer,  or  employer,  the  matter  will 
be  adjudicated  before  the  Occupational 
Safety  and  Health  Review  Commission 
in  accordance  with  the  Act's 
enforcement  scheme  and  the  applicable 
Commission  rules  of  procedure.  In 
accordance  with  the  Commission  rules, 
when  a  chemical  manufacturer, 
importer,  or  employer  continues  to 
withhold  the  information  during  the 
contest,  the  Administrative  Law  Judge 
may  review  the  citation  and  supporting 
documentation  in  camera  or  issue 
appropriate  orders  to  protect  the 
confidentiality  of  such  matters. 

(12)  Notwithstanding  the  existence  of 
a  trade  secret  claim,  a  chemical 
manufacturer,  importer,  or  employer 
shall,  upon  request,  disclose  to  the 
Assistant  Secretary  any  information 
which  this  section  requires  the  chemical 
manufacturer,  importer,  or  employer  to 
make  available.  Where  there  is  a  trade 
secret  claim,  such  claim  shall  be  made 
no  later  than  at  the  time  the  information 
is  provided  to  the  Assistant  Secretary  so 
that  suitable  determinations  of  trade 
secret  status  can  be  made  and  the 
necessary  protections  can  be 
implemented. 

(13)  Nothing  in  this  paragraph  shall 
be  construed  as  requiring  the  disclosure 
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under  any  circumstances  of  process  or 
percentage  of  mixture  information 
which  is  a  trade  secret. 

(j)  Effective  dates.  Chemical 
manufacturers,  importers,  distributors, 
and  employers  shall  be  in  compliance 
with  all  provisions  of  this  section  by 
March  11,  1994. 

Appendix  A  to  §  — Health  Hazard 

Definitions  (Mandatory) 

Although  safety  hazards  related  to  the 
physical  chciracteristics  of  a  chemical  can  be 
objectively  defined  in  tems  of  testing 
requirements  (e.g.  flammability),  health 
hazard  definitions  are  less  precise  and  more 
subjective.  Health  hazards  may  cause 
measurable  changes  in  the  body — such  as 
decreased  puiraonaTy  function.  These 
changes  are  generally  mdicated  by  the 
occurrence  of  signs  and  symptoms  in  the 
exposed  employees — such  as  shortness  of 
breath,  a  non-measurable,  subjective  feeling. 
Employees  exposed  to  such  hazards  must  t>e 
apprised  of  both  the  change  in  body  function 
and  the  signs  and  symptoms  that  may  occur 
to  signal  that  change. 

The  determination  of  occupational  health 
hazards  is  complicated  by  the  fact  that  many 
of  the  effects  or  signs  and  symptoms  occur 
commonly  in  non-occupationally  exposed 
populations,  so  that  effects  of  exposure  are 
difficult  to  separate  &x)m  normally  occurring 
illnesses.  Occasionally,  a  substance  causes  an 
effect  that  is  rarely  seen  in  the  population  at 
large,  such  as  angiosarcomas  caused  by  vinyl 
chloride  exposure,  thus  making  it  easier  to 
ascertain  that  the  occupational  exposure  was 
the  primary  causative  factor.  More  often, 
however,  the  effects  are  common,  such  as 
lung  cancer.  The  situation  is  further 
complicated  by  the  fact  that  most  chemicals 
have  not  been  adequately  tested  to  determine 
their  health  hazard  ptoteotial,  and  data  do  not 
exist  to  substantiate  these  effects. 

There  have  been  many  attempts  to 
categorize  effects  and  to  de^ne  them  in 
various  ways.  Generally,  the  terms  "acute" 
and  "chronic"  are  used  to  delineate  between 
effects  on  the'basis  of  severity  or  duration. 
"Acute"  effects  usually  occur  rapidly  as  a 
result  of  short-term  exposures,  and  are  of 
short  duration.  "Chronic"  effects  generally 
occur  as  a  result  of  long  term  exposure,  and 
are  of  long  duration. 

The  acuta  effects  referred  to  most 
frequently  are  those  defined  by  the  American 
National  Standards  Institute  (ANSI)  standard 
for  Precautionary  Labeling  of  Hazardous 
Industrial  Chemicals  (Z129.1-1988) — 
irritation,  corrosivity,  sensitization  and  lethal 
dose.  Although  these  are  impxjrtant  health 
effects,  they  do  not  adequately  cover  the 
considerable  range  of  acute  effects  which 
may  occur  as  a  result  of  occupational 
exptosure,  such  as,  for  example,  narcosis. 

Similarly,  the  term  chronic  effect  is  often 
used  to  cover  only  carcinogenicity, 
teralogenicit>-.  and  mutagenicity.  These 
effects  are  obviously  a  concern  in  the 
workplace,  b-j*  again,  do  not  adequately 
cover  the  area  of  chronic  effects,  excluding, 
for  example,  blood  dyscrasias  (such  as 
anemia),  chronic  bronchitis  and  liver 
atrophy 


The  goal  of  defining  precisely,  in 
measurable  terms,  every  possible  health 
effect  that  may  occur  in  the  workplace  as  a 
result  of  chemical  exposures  cannot 
realistically  be  accomplished.  This  does  not 
negate  the  need  for  employees  to  be  informed 
of  such  effects  and  protected  from  them. 
Apjjendix  B,  which  is  also  mandatory, 
outlines  the  principles  and  procedures  of 
hazard  assessment. 

For  purf)oses  of  this  section,  any  chemicals 
which  meet  any  of  the  following  definitions, 
as  determined  by  the  criteria  set  forth  in 
Appendix  B  are  health  hazards.  However, 
this  is  not  intended  to  be  an  exclusive 
categorization  scheme.  If  there  are  available 
scientific  data  that  involve  other  animal 
species  or  test  methods,  they  must  also  be 
evaluated  to  determine  the  applicability  of 
the  HCS. 

1.  Carcinogen:  A  chemical  is  considered  to 
be  a  carcinogen  if: 

(a)  It  has  been  evaluated  by  the 
International  Agency  for  Research  on  Cancer 
(lARC),  and  found  to  be  a  carcinogen  or 
fKJtential  carcinogen;  or 

(b)  It  is  listed  as  a  carcinogen  or  potential 
carcinogen  in  the  Annual  Report  on 
Carcinogens  published  by  the  National 
Toxicology  Program  (NTP)  (latest  edition);  or, 

(c)  It  is  regulated  by  OSHA  as  a  carcinogen. 

2.  Corrosive:  A  chemical  that  causes  visible 
destruction  of,  or  irreversible  alterations  in, 
living  tissue  by  chemical  action  at  the  site  of 
contact.  For  example,  a  chemical  is 
considered  to  be  corrosive  if,  when  tested  on 
the  intact  skin  of  albino  rabbits  by  the 
method  described  by  the  U.S.  Department  of 
Transportation  in  appendix  A  to  49  CFR  part 
173,  it  destroys  or  changes  irreversibly  the 
structure  of  the  tissue  at  the  site  of  contact 
following  an  exposure  period  of  four  hours. 
This  term  shall  not  refer  to  action  on 
inanimate  surfaces. 

3.  Highly  toxic:  A  chemical  falling  within 
any  of  the  following  categories: 

(a)  A  chemical  that  has  a  median  lethal 
dose  (LDjo)  of  50  milligrams  or  less  per 
kilogram  of  body  weight  when  administered 
orally  to  albino  rats  weighing  between  200 
and  300  grams  each. 

(b)  A  chemical  that  has  a  median  lethal 
dose  (LDv)}  of  200  milligrams  or  less  per 
kilogram  of  body  weight  when  administered 
by  continuous  contact  for  24  hours  (or  less' 
if  death  occurs  within  24  hours)  with  the 
bare  skin  of  albino  rabbits  weighing  between 
two  and  three  kilograms  each. 

(c)  A  chemical  that  has  a  median  lethal 
concentration  (LCjo)  in  air  of  200  parts  per 
million  by  volume  or  less  of  gas  or  vapor,  or 
2  milligrams  per  liter  or  less  of  mist,  fume, 
or  dust,  when  administered  by  continuous 
inhalation  for  one  hour  (or  less  if  death 
occurs  within  one  hour)  to  albino  rats 
weighing  between  200  and  300  grams  each. 

4.  Irritant:  A  chemical,  which  is  not 
corrosive,  but  which  causes  a  reversible 
inflammatory  effect  on  living  tissue  by 
chemical  action  at  the  site  of  contact.  A 
chemical  is  a  skin  irritant  if,  when  tested  on 
the  intact  skin  of  albino  rabbits  by  the 
methods  of  16  CFR  1500.41  for  four  hours 
exposure  or  by  other  appropriate  techniques, 
it  results  in  an  empirical  score  of  five  or 
more.  A  chemical  is  an  eye  irritant  if  so 


determined  under  the  procedure  listed  in  16 
CFR  1500.42  or  other  appropriate  techniques. 

5.  Sensitizer:  A  chemical  that  causes  a 
substantial  proportion  of  exptosed  people  or 
animals  to  develop  an  allergic  reaction  in 
normal  tissue  af^er  repeated  exposure  to  the 
chemical. 

6.  Toxic.  A  chemical  falling  within  any  of 
the  following  categories: 

(a)  A  chemical  that  has  a  median  lethal 
dose  (LDjo)  of  more  than  50  milligrams  p>er 
kilogram  but  not  more  than  500  milligrams 
per  kilogram  of  body  weight  when 
administered  orally  to  albino  rats  weighing 
between  200  and  300  grams  each. 

(b)  A  chemical  that  has  a  median  lethal 
dose  (LDso)  of  more  than  200  milligrams  per 
kilogram  but  not  more  than  1,000  milligrams 
per  kilogram  of  body  weight  when 
administered  by  continuous  contact  for  24 
hours  (or  less  if  death  occurs  within  24 
hours)  with  the  bare  skin  of  albino  rabbits 
weighing  between  two  and  three  kilograms 
each. 

(c)  A  chemical  that  has  a  median  lethal 
concentration  (LCjo)  in  air  of  more  than  200 
parts  per  million  but  not  more  than  2,000 
parts  per  million  by  volume  of  gas  or  vapor, 
or  more  than  two  milligrams  per  liter  but  not 
more  than  20  milligrams  per  liter  of  mist, 
fume,  or  dust,  when  administered  by 
continuous  inhalation  for  one  hour  (or  less  if 
death  occurs  within  one  hour)  to  albino  rats 
weighing  between  200  and  300  grams  each. 

7.  Target  organ  effects. 

The  following  is  a  target  organ 
categorization  of  effects  which  may  occur, 
including  examples  of  signs  and  symptoms 
and  chemicals  which  have  been  found  to 
cause  such  effects.  These  examples  are 
presented  to  illustrate  the  range  and  diversity 
of  effects  and  hazards  found  in  the 
workplace,  and  the  broad  scope  employers 
must  consider  in  this  area,  but  are  not 
intended  to  be  all-inclusive. 

a.  Hepatotoxins:  Chemicals  which  produce 

liver  damage 
Signs  &  Symptoms;  Jaundice;  liver 

enlargement 
Chemicals:  Carbon  tetrachloride: 

nitrosamiues 

b.  Nephrotoxins:  Chemicals  which  produce 

kidney  damage 
Signs  &  Symptoms:  Edema;  proteinuria 
Chemicals:  Halogenated  hydrocarbons; 

uranium 

c.  Neurotoxins:  Chemicals  which  produce 

their  primary  toxic  effects  on  the  nervous 

system 
Signs  &  Symptoms:  Narcosis;  behavioral 

changes;  decrease  in  motor  functions 
Chemicals:  Mercury;  carbon  disulfide 

d.  Agents  which  act  on  the  blood  or  hemato- 

poietic system:  Decrease  hemoglobin 

function;  deprive  the  body  tissues  of 

oxygen 
Signs  &  Symptoms:  Cyanosis;  loss  of 

consciousness 
Chemicals:  Carbon  monoxide;  cyanides 

e.  Agents  which  damage  the  lung:  Chemicals 

which  irritate  or  damage  pulmonary 
tissue 
Signs  ft  Symptoms:  Cough;  tightness  in 
chest;  shortness  of  breath 
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Chemicals:  Silicm;  asbestos 

f.  Reproductive  toxins:  Chemicals  which 

affect  the  reproductive  cajMbilities 
including  chromosomal  damage 
(mutations)  and  effects  on  fetuses 
(teratogenesis) 

Signs  &  Symptoms:  Birth  defects:  sterility 

Chemicals:  Lead;  DBCP 

g.  Cutaneous  hazards:  Chemicals  which  affect 

the  dermal  layer  of  the  body 
Signs  k  Symptoms:  De&tting  of  the  skin; 

rashes;  irritation 
Chemicals:  Ketones;  chlorinated 

compounds 
h.  Eye  hazards:  Chemicals  which  affect  the 

eye  or  visual  capacity 
Signs  &  Symptoms:  Conjunctivitis;  corneal 

damage 
Chemicals:  Organic  solvents;  acids 


Appendix  B  to  §. 


—Hazard 


Determination  {Mandatory) 

The  quality  of  a  hazard 
communication  program  is  largely 
dependent  upon  the  adequacy  and 
accuracy  of  the  hazard  determination. 
The  hazard  determination  requirement 
of  this  standard  is  performance- 
oriented.  Chemical  manufacturers, 
importers,  and  employers  evaluating 
chemicals  are  not  required  to  follow  any 
specific  methods  for  determining 
hazards,  but  they  must  be  able  to 
demonstrate  that  they  have  adequately 
ascertained  the  hazards  of  the  chemicals 
produced  or  imported  in  accordance 
with  the  criteria  set  forth  in  this 
Appendix. 

Hazard  evaluation  is  a  process  which 
relies  heavily  on  the  professional 
judgment  of  the  evaluator,  particularly 
in  the  area  of  chronic  hazards.  The 
performance-orientation  of  the  hazard 
determination  does  not  diminish  the 
duty  of  the  chemical  manufacturer, 
importer  or  employer  to  conduct  a 
thorough  evaluation,  examining  all 
relevant  data  and  producing  a 
scientifically  defensible  evaluation.  For 
purposes  of  this  standard,  the  following 
criteria  shall  be  used  in  making  hazard 
determinations  that  meet  the 
requirements  of  this  standard. 

1.  Carcinogenicity:  As  described  in 
paragraph  (d)(4)  of  this  section  and 
Appendix  A  of  this  section,  a 
determination  by  the  National 
Toxicology  Program,  the  International 
Agency  for  Research  on  Cancer,  or 
OSHA  that  a  chemical  is  a  carcinogen  or 
potential  carcinogen  will  be  considered 
conclusive  evidence  for  purposes  of  this 
section.  In  addition,  however,  all 
available  scientific  data  on 
carcinogenicity  must  be  evaluated  in 
accordance  with  the  provisions  of  this 
Appendix  and  the  requirements  of  the 
rule. 

2.  Human  data:  Where  available, 
epidemiological  studies  and  case  reports 


of  adverse  health  effects  shall  be 
considered  in  the  evaluation. 

3.  Animal  data:  Himian  evidence  of 
health  effects  in  exposed  populations  is 
generally  not  available  for  the  majority 
of  chemicals  produced  or  used  in  the 
workplace.  Therefore,  the  available 
results  of  toxicological  testing  in  animal 
populations  shall  be  used  to  predict  the 
health  effects  that  may  be  experienced 
by  exposed  workers.  In  particular,  the 
definitions  of  certain  acute  hazards  refer 
to  specific  animal  testing  results  (see 
Appendix  A). 

4.  Adequacy  and  reporting  of  data. 
The  results  of  any  studies  which  are 
designed  and  conducted  according  to 
established  scientific  principles,  and 
which  report  statistically  significant 
conclusions  regarding  the  health  effects 
of  a  chemical,  shall  be  a  sufficient  basis 
for  a  hazard  determination  and  reported 
on  any  material  safety  data  sheet.  In 
vitro  studies  alone  generally  do  not  form 
the  basis  for  a  definitive  finding  of 
hazard  under  the  HCS  since  they  have 

a  positive  or  negative  result  rather  than 
a  statistically  significant  finding. 

The  chemical  manufacturer,  importer, 
or  employer  may  also  report  the  results 
of  other  scientifically  valid  studies 
which  tend  to  refute  the  findings  of 
hazard. 

Appendix  C  to  § — ^Information 

Sources  (Advisory) 

The  following  is  a  Hst  of  available 
data  sources  which  the  chemical 
manufacturer,  importer,  distributor,  or 
employer  may  wish  to  consult  to 
evaluate  the  hazards  of  chemicals  they 
produce  or  import: 
— Any  information  in  their  own 

company  files,  such  as  toxicity  testing 

results  or  illness  experience  of 

company  employees. 
^Any  information  obtained  from  the 

supplier  of  the  chemical,  such  as 

material  safety  data  sheets  or  product 

safety  bulletins. 
— Any  pertinent  information  obtained 

from  the  following  source  list  (latest 

editions  should  be  used): 

Condensed  Chemical  Dictionary 

Van  Nostiand  Reinhold  Co..  135  West  50th 
Street.  New  York.  NfY  10020. 
The  Merck  Index:  An  Encyclopedia  of 
Chemicals  and  Drugs 

Merck  and  Company.  Inc..  126  E.  Lincoln 
Ave.,  Rahway.  NJ  07065. 
lARC  Monographs  on  the  Evaluation  of  the 
Carcinogenic  Risk  of  Chemicals  to  Man 

Geneva:  World  Health  Organization, 
International  Agency  for  Research  on  Cancer. 
1972-Present  (Multivolunw  work). 
Summaries  are  available  in  supplement 
volumes.  49  Sheridan  Street.  Albany.  NY 
12210. 


Industrial  Hygiene  and  Toxicology,  by  F.A. 
Patty 

John  Wiley  ft  Sons.  Inc..  New  York,  NY 
(Multivolume  work). 

Clinical  Toxicology  of  Commercial  Products 

Cleason,  Gosselin.  and  Hodge. 

Casarett  and  Doull's  Toxicology:  The  Basic 
Science  of  Poisons 

DouU,  Klaassen,  and  Amdur.  Macmillan 
Publishing  Co..  Inc.,  New  Yorit.  NY. 

Industrial  Toxicology,  by  Alice  Hamilton  and 
Harriet  L.  Hardy 

Publishing  Sciences  Group.  Inc..  Acton. 
MA. 

Toxicology  of  the  Eye.  by  W.  Mbrton  Grant 

Charles  C.  Thomas,  301-327  East  Lawrence 
Avenue.  Springfield.  IL. 

Recognition  of  Health  Hazards  in  Industry 

m 

William  A.  Burgess.  John  Wiley  and  Sons. 
605  Third  Avenue.  New  York.  NY  10158. 

Chemical  Hazards  of  the  Workplace 

Nick  H.  Proctor  and  James  P.  Hughes.  J.P. 
Lipincott  Company,  6  Winchester  Terrace. 
New  York.  NY  10022. 

Handbook  of  Chemistry  and  Physics 

Chemical  Rubber  Company.  18901 
Cranwood  Parkway.  Cleveland.  OH  44128. 

Threshold  Limit  Values  for  Chemical 
Substances  and  Physical  Agents  in  the  Work 
Environment  and  Biological  Exposure 
Indices  with  Intended  Changes 

American  Conference  of  Governmental 
Industrial  Hygienists  (AOGIH),  6500  Glenway 
Avenue.  BIdg.  D-5,  Cincinnati.  OH  45211. 

Information  on  the  physical  hazards  of 
chemicals  may  be  found  in  publications  of 
the  National  Fire  Protection  Association, 
Boston.  MA. 

Note:  The  following  documents  may  be 
purchased  from  the  Superintendent  of 
Documents.  US.  Government  Printing  Office. 
Washington.  DC  20402. 

Occupational  Health  Guidelines 
NIOSH/OSHA  (NIOSH  Pub.  No.  81-123). 

NIOSH  Pocket  Guide  to  Chemical  Hazards 

NlOSHPub.  No.  90-117. 

Registry  of  Toxic  Effects  of  Chemical 
Substances 

(Latest  edition) 
Miscellaneous  Documents  publish»>d  by  the 
National  Institute  for  Occupational  Safety 
and  Health: 
Criteria  documents. 
Special  Hazard  Reviews. 
Occupational  Hazard  Assessments. 
Current  Intelligence  Bulletins. 

OSHA 's  General  Industry  Standards  (29  CFR 
Part  1910) 

NTP  Annual  Report  on  Carcinogens  and 
Summary  of  the  Annual  Report  on 
Carcinogens. 

National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road,  Springfield. 
VA  22161;  (703)  487-4650. 
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Bibliographic  data  bases  service  provider 


Bibliographic  Retrieval  Services  (BRS).  1200  Route  7,  Latham    NY 
12110. 


LockheecJ-DIALOG   Information  Service.   Inc..  3460  HilMew  Avenue 
Palo  Alto,  CA  94304. 


SDC-ORBIT.  SDC  Information  Service,  2500  Colorado  Avenue.  Santa 
Monica.  CA  90406. 


National  Lit>rary  of  Medicine  

Department  of  Health  and  Human  Services.  Public  Health  Service.  Na- 
tional Institutes  of  Health.  Bethesda,  MD  20209. 


Perganrwn  International  Information  Corp..  1340  Old  Chain  Bridge  Rd 

McLean,  VA  22101. 
Questel,  Inc.,  1625  Eye  Street,  NW,  Suite  818.  Washington.  DC  20006 

Chemical  Information  System  ICI  (ICIS).  Bureau  of  National  Affairs 
1133  15th  Street.  NW,  Surte  300,  Washington,  DC  20005. 


Occupational  Health  Services,  400  Plaza  Drive,  Secaucus,  NJ  07094 


File  name 


Biosis  Previews 

CA  Search 

Medlars 

NTIS 

Hazardline 

American  Chemical  Society 

Joumal 

Excerpta  Medica 

IRCS  Medical  Science  Joumal 

Pre-Med 

IntI  Pharmaceutical  Abstracts 

Paper  Chem 

Biosis  Prev.  Files 

CA  Search  Files 

CAB  Abstracts 

Chemical  Exposure 

Chemname 

Chemsis  Files 

Chemzero 

Emtjase  Files 

Environmental  Bibliographies 

Enviroline 

Federal  Research  in  Progress 

IRLLife  ScierKe  Collection 

NTIS 

Occupational  Safety  and  Health  (NIOSH) 

Paper  Chem 

CAS  Files 

Chemdex,  2,  3 

NTIS 

Hazardous  Substances  Data  Bank  (NSDB) 

Medline  Files 

Toxline  Files 

Cancerlit 

RTECS 

Chemline 

Laboratory  Hazard  Bulletin 

CIS/ILO 

Cancernet 

Structure  and  Nomenclature  Search  System  (SANSS) 

Acute  Toxicity  (RTECS) 

Clinical  Toxicology  of  Commercial  Products 

Oil  and  Hazardous  Materials  Technical  Assistance  Data  System 

CCRIS 

CESARS 

MSDS 

Hazardline 


. — Definition  of 


Appendix  D  to  § 

"Trade  Secret"  (Mandatory) 

The  following  is  a  reprint  of  the 
Restatement  of  Torts  section  757,  comment  b 
(1939): 

b.  Definition  of  trade  secret.  A  trade  secret 
may  consist  of  any  formula,  pattern,  device 
or  compilation  of  information  which  is  used 
in  one's  business,  and  which  gives  him  an 
opportunity  to  obtain  an  advantage  over 
competitors  who  do  not  know  or  use  it.  It 
may  be  a  formula  for  a  chemical  compound, 
a  process  of  manufacturing,  treating  or 
preserving  materials,  a  pattern  for  a  machine 
or  other  device,  or  a  list  of  customers.  It 
differs  from  other  secret  information  in  a 
business  (see  s759  of  the  Restatement  of 


Torts  which  is  not  included  in  '.his 
Appendix)  in  that  it  is  not  simply 
information  as  to  single  or  ephemeral  events 
in  the  conduct  of  the  business,  as,  for 
example,  the  amount  or  other  terms  of  a 
secret  bid  for  a  contract  or  the  salary  of 
certain  employees,  or  the  security 
investments  made  or  contemplated,  or  the 
date  fixed  for  the  announcement  of  a  new 
policy  or  for  bringing  out  a  new  model  or  the 
like.  A  trade  secret  is  a  process  or  device  for 
continuous  use  in  the  operations  of  the 
business.  Generally  it  relates  to  the 
production  of  goods,  as,  for  example,  a 
machine  or  formula  for  the  production  of  an 
article.  It  may,  however,  relate  to  the  sale  of 
goods  or  to  other  operations  in  the  business, 
such  as  a  code  for  determining  discounts. 


rebates  or  other  concessions  in  a  price  list  or 
catalogue,  or  a  list  of  specialized  customers, 
or  a  method  of  bookkeeping  or  other  office 
management. 

Secrecy.  The  subject  matter  of  a  trade 
secret  must  be  secret.  Matters  of  public 
knowledge  or  of  general  knowledge  in  an 
industry  cannot  be  appropriated  by  one  as 
his  secret.  Matters  which  are  completely 
disclosed  by  the  goods  which  one  meirkets 
cannot  be  his  secret.  Substantially,  a  trade 
secret  is  known  only  in  the  particular 
business  in  which  it  is  used.  It  is  not 
requisite  that  only  the  proprietor  of  the 
business  know  it.  He  may,  without  losing  his 
protection,  communicate  it  to  employees 
involved  in  its  use.  He  may  likewise 
communicate  it  to  others  pledged  to  secrecy. 
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Others  may  also  know  of  it  Independently, 
as.  for  example,  when  they  have  discovered 
the  process  or  fonnula  by  independent 
in\'ention  and  are  keeping  it  secret. 
Nevertheless,  a  substantial  element  of  secrecy 
must  exist,  so  that,  except  by  the  use  of 
improper  means,  there  would  be  difficulty  in 
acquiring  the  information.  An  exact 
defmition  of  a  trade  secret  is  not  possible. 
Some  factors  to  be  considered  in  determining 
whether  given  information  is  one's  trade 
secret  are:  (1)  The  extent  to  which  the 
information  is  known  outside  of  his  business: 
(2)  the  extent  to  which  it  is  known  by 
employees  and  others  involved  in  his 
business:  (3)  the  extent  of  measures  taken  by 
him  to  guard  the  secrecy  of  the  information: 
(4)  the  value  of  the  information  to  him  and 
his  competitors;  (5)  the  amount  of  effort  or 
money  expended  by  him  in  developing  the 
information:  (6)  the  ease  or  difficulty  with 
which  the  Information  could  be  properly 
acquired  or  duplicated  by  others. 

Novelty  and  prior  art.  A  trade  secret  may 
be  a  device  or  process  which  is  patentable: 
but  it  need  not  be  that.  It  may  be  a  device 
or  process  which  is  clearly  anticipated  in  the 
prior  art  or  one  which  is  merely  a  mechanical 
improvement  that  a  good  mechanic  can 
make.  Novelty  and  invention  are  not 
requisite  for  a  trade  secret  as  they  are  for 
patentability.  These  requirements  are 
essential  to  p>atentability  because  a  patent 
protects  against  unlicensed  use  of  the 
patented  device  or  process  even  by  one  who 
discovers  It  properly  through  independent 
research.  The  patent  monopoly  is  a  reward  to 
the  inventor.  But  such  is  not  the  case  with 
a  trade  secret.  Its  protection  is  not  based  on 
a  policy  of  rewarding  or  otherwise 
encouraging  the  development  of  secret 
processes  or  devices.  The  protection  is 
merely  against  breach  of  faith  and 
reprehensible  means  of  learning  another's 
secret.  For  this  limited  protection  it  is  not 
appropriate  to  require  also  the  kind  of 
novelty  and  invention  which  is  a  requisite  of 
patentability.  The  nature  of  the  secret  is, 
however,  an  important  factor  in  determining 
the  kind  of  relief  that  is  appropriate  against 
one  who  is  subject  to  liability  under  the  rule 
stated  in  this  Section.  Thus,  if  the  secret 
consists  of  8  device  or  process  which  is  a 
novel  invention,  one  who  acquires  the  secret 
wTongfully  is  ordinarily  enjoined  from 
further  use  of  it  and  is  required  to  account 
for  the  profits  derived  from  his  past  use.  If, 
on  the  other  hand,  the  secret  consists  of 
mechanical  improvements  that  a  good 
mechanic  can  make  without  resort  to  the 
secret,  the  wrongdoer's  liability  may  be 
limited  to  damages,  and  an  injunction  against 
future  use  of  the  improvements  made  with 
the  aid  of  the  secret  may  be  inappropriate. 


Appendix  E  to  § . 


.(Advisory) — 


Guidelines  for  Employer  Compliance 

The  Hazard  Communication  Standard 
(HCS)  is  based  on  a  simple  concept — that 
employees  have  both  a  need  and  a  right  to 
know  the  hazards  and  identities  of  the 
chemicals  they  are  exposed  to  when  working. 
They  also  need  to  know  what  protective 
measures  are  available  to  prevent  adverse 
effects  from  occurring.  The  HCS  is  designed 
to  provide  employees  with  the  information 
they  need. 


Knowledge  acquired  under  the  HCS  will 
help  employers  provide  safer  workplaces  for 
their  employees.  When  employers  have 
information  about  the  chemicals  being  used, 
they  can  take  steps  to  reduce  exposures, 
substitute  less  hazardous  materials,  and 
establish  proper  work  practices.  These  efforts 
will  help  prevent  the  occurrence  of  work- 
related  illnesses  and  injuries  caused  by 
chemicals. 

The  HCS  addresses  the  issues  of  evaluating 
and  communicating  hazards  to  workers. 
Evaluation  of  chemical  hazards  involves  a 
number  of  technical  concepts,  and  is  a 
process  that  requires  the  professional 
judgment  of  experienced  experts.  That's  why 
the  HCS  is  designed  so  that  employers  who 
simply  use  chemicals,  rather  than  produce  or 
impwrt  them,  are  not  required  to  evaluate  the 
hazards  of  those  chemicals.  Hazard 
determination  is  the  responsibility  of  the 
producers  and  imjxjrters  of  the  materials. 
Producers  and  importers  of  chemicals  are 
then  required  to  provide  the  hazard 
information  to  employers  that  purchase  their 
products. 

Employers  that  don't  produce  or  import 
chemicals  need  only  focus  on  those  parts  of 
the  rule  that  deal  with  establishing  a 
workplace  program  and  communicating 
information  to  their  workers.  This  appendix 
is  a  general  guide  for  such  employers  to  help 
them  determine  what's  required  under  the 
rule.  It  does  not  supplant  or  substitute  for  the 
regulatory  provisions,  but  rather  provides  a 
simplified  outline  of  the  steps  an  average 
employer  would  follow  to  meet  those 
requirements. 

1.  Becoming  Familiar  With  The  Rule. 

OSHA  has  provided  a  simple  summary  of 
the  HCS  in  a  pamphlet  entitled  "Chemical 
Hazard  Communication,"  OSHA  Publication 
Number  3084.  Some  employers  prefer  to 
begin  to  become  familiar  with  the  rule's 
requirements  by  reading  this  pamphlet.  A 
copy  may  be  obtained  from  your  local  OSHA 
Area  Office,  or  by  contacting  the  OSHA 
Publications  Office  at  (202)  523-9667. 

The  standard  is  long,  and  some  parts  of  it 
are  technical,  but  the  basic  concepts  are 
simple.  In  fact,  the  requirements  reflect  what 
many  employers  have  been  doing  for  years. 
You  may  find  that  you  are  already  largely  in 
compliance  with  many  of  the  provisions,  and 
will  simply  have  to  modify  your  existing 
programs  somewhat.  If  you  are  operating  in 
an  OSHA-approved  State  Plan  State,  you 
must  comply  with  the  State's  requirements, 
which  may  be  different  than  those  of  the 
Federal  rule.  Many  of  the  State  Plan  States 
had  hazard  communication  or  "right-to- 
know"  laws  prior  to  promulgation  of  the 
Federal  rule.  Employers  in  State  Plan  States 
should  contact  their  State  OSHA  offices  for 
more  information  regarding  applicable 
requirements. 

"The  HCS  requires  information  to  be 
prepared  and  transmitted  regarding  all 
hazardous  chemicals.  The  HCS  covers  both 
physical  hazards  (such  as  flammability),  and 
health  hazards  (such  as  irritation,  lung 
damage,  and  cancer).  Most  chemicals  used  in 
the  workplace  have  some  hazard  p)otential, 
and  thus  will  be  covered  by  the  rule. 

One  difference  between  this  rule  and  many 
others  adopted  by  OSHA  is  that  this  one  is 


performance-oriented.  That  means  that  you 
have  the  flexibility  to  adapt  the  rule  to  the 
needs  of  your  workplace,  rather  than  having 
to  follow  specific,  rigid  requirements.  It  also 
means  that  you  have  to  exercise  more 
judgment  to  implement  an  appropriate  and 
effective  program. 

The  standejti's  design  is  simple.  Chemical 
manufacturers  and  importers  must  evaluate 
the  hazards  of  the  chemicals  they  produce  or 
import.  Using  that  information,  they  must 
then  prepare  labels  for  containers,  and  more 
detailed  technical  bulletins  called  material 
safety  data  sheets  (MSDS). 

Chemical  manufacturers,  importers,  and 
distributors  of  hazardous  chemicals  are  all 
required  to  provide  the  appropriate  labels 
and  material  safety  data  sheets  to  the 
employers  to  which  they  ship  the  chemicals. 
The  information  is  to  be  provided 
automatically.  Every  container  of  hazardous 
chemicals  you  receive  must  be  labeled, 
tagged,  or  marked  with  the  required 
information.  Your  suppliers  must  also  send 
you  a  properly  completed  material  safety 
data  sheet  (MSDS)  at  the  time  of  the  first 
shipment  of  the  chemical,  and  with  the  next 
shipment  after  the  MSDS  is  updated  with 
new  and  significant  information  about  the 
hazards. 

You  can  rely  on  the  information  received 
from  your  suppliers.  You  have  no 
independent  duty  to  analyze  the  chemical  or 
evaluate  the  hazards  of  it. 

Emploj-ers  that  "use"  hazardous  chemicals 
must  have  a  program  to  ensure  the 
information  is  provided  to  exposed 
employees.  "Use"  means  to  package,  handle, 
react,  or  transfer.  This  is  an  intentionally 
broad  scop>e.  and  includes  any  situation 
where  a  chemical  is  present  in  such  a  way 
that  employees  may  be  exposed  under 
normal  conditions  of  use  or  in  a  foreseeable 
emergency. 

The  requirements  of  the  rule  that  deal 
specifically  with  the  hazard  communication 
program  are  found  in  this  section  in 
paragraphs  (e),  written  hazard 
communication  program;  (f).  labels  and  other 
forms  of  warning:  (g).  material  safety  data 
sheets;  and  (h).  employee  information  and 
training.  The  requirements  of  these 
paragraphs  should  be  the  focus  of  your 
attention.  Concentrate  on  becoming  familiar 
with  them,  using  paragraphs  (b).  scope  and 
application,  and  (c).  definitions,  as  references 
when  needed  to  help  explain  the  provisions. 

There  are  two  types  of  work  ojjcrations 
where  the  coverage  of  the  rule  is  limited. 
These  are  laboratories  and  operations  where 
chemicals  are  only  handled  in  sealed 
containers  (e.g.,  a  warehouse).  The  limited 
provisions  for  these  workplaces  can  be  found 
in  paragraph  fb)  of  this  section,  scope  and 
application.  Basically,  employers  having 
these  types  of  work  operations  need  only 
keep  labels  on  containers  as  they  are 
received:  maintain  material  safety  data  sheets 
that  are  received,  and  give  employees  access 
to  them:  and  provide  information  and 
training  for  employees.  Employers  do  not 
have  to  have  Written  hazard  communication 
programs  and  lists  of  chemicals  for  these 
tjpes  of  operations. 

The  limited  coverage  of  laboratories  and 
sealed  container  operations  addresses  the 
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obligabon  of  an  employer  to  the  workers  in 
the  operations  involved,  and  does  not  aflect 
the  employer's  duties  as  a  distributor  of 
chemicals.  For  example,  a  distributor  may 
have  warehouse  operations  where  employe«i8 
would  be  protected  under  the  limited  seaied 
coDiainer  provisions  In  this  situation, 
requirements  for  obtaining  a.nd  maintaining 
MSDSs  are  limited  !o  providing  access  to 
those  received  with  containers  while  the 
substant*  is  in  the  wurkpiace.  and  requesting 
MSDSs  when  employees  request  access  for 
those  not  rweived  with  the  conta:ners. 
However,  as  s  distributor  of  hazardous 
chemicals,  that  empiover  will  .^tMi  have 
responsibilities  for  providing  MSDSs  to 
downstream  custonjf  r*  at  the  lur.e  of  the  first 
shipment  ard  when  tne  MSDS  is  «p<iated. 
Therefore,  alihougo  'hey  may  not  be  inquired 
for  the  erspioyecs  in  ibe  work  i;p«r3tion,  the 
distributor  rosy,  nevertheless,  hjve  to  have 
MSIXSs  lo  sBtishi  other  rsquirt-rr  p  ,ts  of  the 
ruia. 

2.  Ideniify  R^pcnsiUt  i^taj 

Hazard  communication  i."  going  to  be  a 
roniinuing  p;t>gra;n  in  your  faci'ity. 
Compliance  with  the  HCS  is  not  a  "one  shot 
deal."  In  order  ro  havo  a  suttessfui  program, 
it  will  be  necessary  to  ss-,igD  resj>;  -.sibility 
for  both  the  initial  and  ongoing  ar  tivities  that 
have  to  be  ur-dertaAen  to  compjy  with  the 
rule.  In  some  cases,  ihese  activities  .Tiay 
diready  be  pirt  cf  i  urrvM  job  asst^ments. 
For  example  siJe  supervisors  artr  ■i^uently 
responsible  for  on-lhe-pb  traiair.5  sessions. 
Early  identillcation  of  the  r«pon^ible 
employees,  and  iavolveir.enl  of  them  in  the 
developmeut  of  your  pian  of  action,  will 
result  in  a  mor«  tiffective  progfam  design. 
Evaluation  of  the  effectiveness  of  your 
p.-ogram  will  also  be  enhanced  by 
involvement  of  al7e<  ted  employefs. 

For  any  safety  and  health  prog.'^m,  success 
depends  on  commitment  at  every  level  of  the 
organization.  This  is  panicularly  tnie  for 
hazard  communication,  where  success 
requires  a  change  in  behavior  This  will  only 
occur  if  employers  understand  the  program, 
and  are  committed  to  its  success,  and  if 
eiTiployees  are  motivaied  by  the  pcwpie 
presenting  the  information  to  them. 

3.  Identify  Hazardous  Chemicoh  in  the 
Workplace. 

The  standard  requires  a  list  of  hazardous 
chemicals  In  the  workplace  as  part  of  the 
written  hazard  communication  program.  The 
list  will  eventually  serve  as  an  inventory  of 
everything  for  which  an  MSDS  must  be 
maintained.  At  this  point,  however, 
preparing  the  list  will  help  you  complete  the 
rest  of  the  program  since  it  will  give  you 
some  idea  of  the  scope  of  the  program 
required  for  compliance  in  your  facility. 

The  best  way  to  prepare  a  comprehensive 
list  is  to  survey  the  workplace.  Purchasing 
records  may  also  help,  and  certainly 
employers  should  establish  procedures  to 
ensu-o  that  in  the  future  purchasing 
procedures  result  in  MSDSs  being  received 
before  a  material  is  used  in  the  workplace. 

The  broedesl  possible  perspective  should 
be  taken  when  doing  the  survey.  Sometimes 
people  think  of  "chemicals"  as  being  only 
liquids  in  containers.  The  HCS  covers 


chemicals  In  all  physlca]  forms— Jiqulds, 
solids,  gases.  >-8pors,  fumes,  and  mists — 
whether  they  are  "contained"  or  not.  The 
hazardous  nature  of  the  chemical  and  the 
potential  for  exposxire  are  th^  factors  which 
determine  whether  a  chemical  is  covered.  If 
It's  not  hazardous,  Ifs  iK>t  covered.  If  there 
is  no  potential  for  exposure  (e.g.,  the 
chemical  is  inextricably  bound  and  cannot  be 
released),  the  rule  dc*s  not  cover  the 
cJiemical. 

Look  around.  Identify  chtnnicals  in 
containers,  inchidtng  pipes,  but  also  think 
about  themioiis  generated  in  the  work 
operations.  For  example,  welding  fumes, 
dusts,  and  exhaust  fumes  are  all  sources  of 
chemical  exposures.  Read  labels  provided  by 
suppliers  for  hazard  information.  Make  a  list 
of  all  chemicals  in  the  workplace  ttat  ere 
potentiaiiy  hazardous.  For  your  own 
information  and  plaznirjg.  you  rr.ay  also  want 
to  note  on  the  list  th^  locatior.(s)  of  the 
products  within  the  workplere.  a.id  an 
indication  of  the  hazerds  3s  fou.^d  on  lb« 
fabel.  This  will  help  you  as  you  prepare  the 
rest  of  your  program. 

Paragraph  (b)  of  this  section,  scope  and 
application,  includes  exerrpcions  for  various 
chemicals  or  workplace  situations.  After 
compiling  the  complete  list  of  chemicals,  you 
should  review  paragraph  (b)  of  this  section  to 
determine  If  any  of  the  items  can  be 
eliminated  from  the  list  because  they  are 
exempted  materials.  For  example,  food, 
drugs,  and  cosmetics  brought  info  the 
workplace  for  employee  consumption  are 
exempt.  So  rubbing  alcohol  in  the  first  aid  kit 
would  not  he  covered. 

Once  you  have  compiled  as  complete  a  list 
as  possible  of  the  potentiaiiy  hazardous 
chemicals  in  the  workplace,  the  next  step  is 
to  determine  if  you  have  received  msteriJd 
safety  daU  sheets  for  all  of  them.  Check  your 
files  against  the  Inventory  you  have  just 
compiled.  If  any  a.-*  missing,  contact  your 
supplier  and  request  one.  It  is  a  good  idea  to 
document  these  requests,  either  by  copy  of  a 
letter  or  a  note  regarding  teiephcne 
conversiitions.  If  you  have  MSDSs  for 
chemicals  that  are  not  on  your  list,  figure  out 
why.  Maybe  you  don't  use  the  chemical 
anymore.  Or  maybe  you  missed  It  in  your 
survey.  Som«  suppliers  do  provide  MSDSs 
for  products  that  ar«  not  hazardous.  These  do 
not  have  to  be  maintained  by  you. 

You  should  not  allow  employees  to  use 
any  chemicals  for  which  you  have  not 
received  an  MSDS.  The  MSDS  provides 
information  you  need  to  ensu:t  proper 
protective  measures  are  implemented  prior  to 
exposure. 

4  Preparing  and  Imphmenting  a  Hazard 
Coaimunicotion  Pn^gram 

All  worknlaces  where  employees  are 
exposed  to  hazardous  chemicals  must  have  a 
written  plan  which  describes  how  the 
standard  will  be  implemented  in  Lhat  facility. 
Preparation  of  a  plan  is  oot  just  a  paper 
exercise — all  of  the  elements  must  be 
implemented  in  the  workplace  in  order  to  be 
in  compliance  with  the  rule.  See  paragraph 
(e)  of  this  section  for  the  specific 
requirements  regarding  written  hazard 
communication  programs.  The  only  work 
operations  which  do  not  have  to  comply  with 


the  written  plan  requirements  are 
laboratories  and  work  operations  where 
employees  only  handle  chemicals  in  sea}<KJ 
containers.  See  paragraph  fb)  of  this  section, 
scope  and  application,  for  the  specific 
reqioirements  for  these  two  types  of 
workplaces. 

The  plan  does  not  have  to  be  lengthy  or 
complicated.  It  Is  Intended  to  be  a  blueprint 
for  implementation  of  your  program — an 
assurance  that  all  aspects  ofthe  requL'emeafs 
have  been  addressed. 

Many  trade  associations  and  other 
professional  groups  have  provided  sample 
program?  and  o'hw  assistance  materials  to 
effected  empioyers.  These  have  been  very 
he!pfu!  io  many  employers  since  they  tend  to 
be  Itllored  to  the  pwiicular  Industry 
Lnvclved.  Ycu  may  w*.sh  to  Investigate 
whether  your  Industry  trade  groups  have 
developed  such  materials. 

Although  such  general  guidasoe  may  b« 
helpful,  you  must  remember  that  the  wriltpa 
program  has  to  reflect  what  you  ar«  doisg  in 
your  workplace.  Therefore,  If  you  use  a 
gecerir  progtaa  it  must  be  adapted  to 
address  the  facility  It  covers.  For  exeropla, 
tl.e  written  plan  must  list  the  chemicals 
present  at  the  site,  indicate  who  is  to  be 
responsible  for  the  various  aspects  of  the 
program  in  your  facility,  and  indicate  wherj 
written  materials  will  be  oiada  available  10 
employees. 

If  OSHA  Inspects  your  workplace  for 
uomplianije  with  the  HCS,  the  OSHA      • 
compliance  officer  will  ask  to  see  your 
written  plan  at  the  outset  of  the  inspection. 
In  general,  the  following  items  will  he 
considered  in  evaluating  your  program. 

The  written  program  must  describe  how 
the  requiremenu  for  labels  and  other  forms 
of  warning,  material  safety  data  sheets,  and 
employee  information  and  training,  are  going 
to  be  met  In  yc»ir  facility.  The  foliowicg 
discussion  pn>vid<»  the  type  of  infonnatioa 
cnmpliarice  officers  will  be  locking  for  to 
decide  whether  these  elements  of  the  hazard 
communicaTion  program  have  been  properly 
addressed: 

A.  Lobttls  and  Other  Forms  of  Warning 

In-plant  containers  of  hazardous  chemiciils 
must  be  labeled,  tagged,  or  marked  with  the 
identity  of  the  material  and  appropriate 
hazard  warnings.  Chemical  manufacturers, 
importers,  and  distributors  are  required  to 
ensu.**  that  every  container  of  hazardous 
chemicals  they  ship  is  appropriately  labeled 
with  such  Information  and  with  the  name 
and  address  of  the  producer  or  other 
responsible  party.  Employers  purchasing 
diemicals  can  rely  on  the  labels  proxided  by 
their  suppliers.  If  the  material  is 
subsequently  transferred  by  the  employer 
from  a  labeled  containfir  to  another  container, 
the  employer  will  have  to  label  that  container 
unless  it  Is  subject  to  the  portable  container 
exemption.  See  paragraph  (0  of  this  section 
for  specific  labeling  requirements. 

The  pirimary  infurrnatlon  to  be  obtained 
from  an  OSHA-required  label  is  an  Identity 
for  the  material,  and  appropriate  hazard 
warnings.  The  Identity  Is  any  term  which 
appears  on  the  label,  the  MSDS.  and  the  list 
of  chemicals,  and  thus  links  these  three 
sources  of  information.  The  Identify  used  by 
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the  supplier  may  be  a  common  or  trade  name 
(•'Black  Magic  Formula"),  or  a  chemical 
name  (l.l.l.-trichloroethane).  The  hazard 
warning  is  a  brief  statement  of  the  hazardous 
effects  of  the  chemical  ('•flammable,"  "causes 
lung  damage^').  Labels  frequently  contain 
other  information,  such  as  precautionary 
measures  ('•do  not  lise  near  open  flame"),  but 
this  information  is  provided  voluntarily  and 
is  not  required  by  the  rule.  Labels  must  be 
legible,  and  prominently  displayed.  There  are 
no  specific  requirements  for  size  or  color,  or 
any  specified  text 

With  these  requirements  in  mind,  the 
compliance  officer  will  be  looking  for  the 
following  types  of  information  to  ensure  that 
labeling  will  be  properly  implemented  in 
your  facility: 

1.  Designation  of  person(s)  responsible  for 
ensuring  labeling  of  in-plant  containers: 

2.  Designation  of  person{s)  responsible  for 
ensuring  labeling  of  any  shipped  containers; 

3.  Description  of  labeling  system(s)  used; 

4.  Description  of  written  alternatives  to 
labeling  of  in-plant  containers  (if  used);  and, 

5.  Procedures  to  review  and  update  label 
information  when  necessary. 

Employers  that  are  purchasing  and  using 
hazardous  chemicals — rather  than  producing 
or  distributing  them— will  primarily  be 
concerned  with  ensuring  that  every 
purchased  container  is  labeled.  If  materials 
are  transferred  into  other  containers,  the 
employer  must  ensure  that  these  are  labeled 
as  well,  unless  they  fall  under  the  portable 
container  exemption  (paragraph  (f)(7)  of  this 
section).  In  terms  of  labeling  systems,  you 
can  simply  choose  to  use  the  labels  provided 
by  your  suppliers  on  the  containers.  These 
will  generally  be  verbal  text  labels,  and  do 
not  usually  include  numerical  rating  systems 
or  symbols  that  require  special  training.  The 
most  important  thing  to  remember  is  that  this 
is  a  continuing  duty — all  in-plant  containers 
of  hazardous  chemicals  must  always  be 
labeled.  Therefore,  it  is  important  to 
designate  someone  to  be  responsible  for 
ensuring  that  the  labels  are  maintained  as 
required  on  the  containers  in  your  facility, 
and  that  newly  purchased  materials  are 
checked  for  labels  prior  to  use. 

B.  Material  Safety  Data  Sheets 

Chemical  manufacturers  and  importers  are 
required  to  obtain  or  develop  a  material 
safety  data  sheet  for  each  hazardous  chemical 
they  produce  or  Import.  Distributors  are 
responsible  for  ensxiring  that  their  customers 
are  provided  a  copy  of  these  MSDSs. 
Employers  must  have  an  MSDS  for  each 
hazardous  chemical  which  they  use. 
Employers  may  rely  on  the  information 
received  from  their  suppliers.  The  specific 
requirements  for  material  safety  data  sheets 
are  in  paragraph  (g)  of  this  section. 

There  is  no  specified  format  for  the  MSDS 
under  the  rule,  although  there  are  specific 
information  requirements.  OSHA  has 
developed  a  non-mandatory  format,  OSHA 
Form  174,  which  may  be  used  by  chemical 
manufactxirers  and  importers  to  comply  with 
the  rule.  The  MSDS  must  be  in  English.  You 
are  entitled  to  receive  from  your  supplier  a 
data  sheet  which  includes  all  of  the 
information  required  under  the  rule.  If  you 
do  not  receive  one  automatically,  you  should 


request  one.  If  you  receive  one  that  is 
obviously  inadequate,  with,  for  example, 
blank  spaces  that  are  not  completed,  you 
should  request  an  appropriately  completed 
one.  If  your  request  for  a  data  sheet  or  for  a 
corrected  data  sheet  does  not  produce  the 
information  needed,  you  should  contact  your 
local  OSHA  Area  Office  for  assistance  in 
obtaining  the  MSDS. 

The  role  of  MSDSs  under  the  rule  is  to 
provide  detailed  information  on  each 
hazardous  chemical,  including  its  potential 
hazardous  effects,  its  physical  and  chemical 
characteristics,  and  recommendations  for 
appropriate  protective  measures.  This 
information  should  be  useful  to  you  as  the 
employer  responsible  for  designing 
protecti%'e  programs,  as  well  as  to  the 
workers.  If  you  are  not  familiar  with  material 
safety  data  sheets  and  with  chemical 
terminology,  you  may  need  to  learn  to  use 
them  yourself.  A  glossary  of  MSDS  terms 
may  be  helpful  in  this  regard.  Generally 
speaking,  most  employers  using  hazardous 
chemicals  will  primarily  be  concerned  with 
MSDS  information  regarding  hazardous 
effects  and  recommended  protective 
measures.  Focus  on  the  sections  of  the  MSDS 
that  are  applicable  to  your  situation. 

MSDSs  must  be  readily  accessible  to 
employees  when  they  are  in  their  work  areas 
during  their  workshifts.  This  may  be 
accomplished  in  many  different  ways.  You 
must  decide  what  is  appropriate  for  your 
particular  workplace.  Some  employers  keep 
the  MSDSs  in  a  binder  in  a  central  location 
(e.g.,  in  the  pick-up  truck  on  a  construction 
site).  Others,  particularly  in  workplaces  with 
large  numbers  of  chemicals,  computerize  the 
information  and  provide  access  through 
terminals.  As  long  as  employees  can  get  the 
information  when  they  need  it,  any  approach 
may  be  used.  The  employees  must  have 
access  to  the  MSDSs  themselves— simply 
having  a  system  where  the  information  can 
be  read  to  them  over  the  phone  is  only 
permitted  under  the  mobile  worksite 
provision,  paragraph  (g)(9)  of  this  section, 
when  employees  must  travel  between 
workplaces  during  the  shift.  In  this  situation, 
they  have  access  to  the  MSDSs  prior  to 
leaving  the  primary  worksite,  and  when  they 
return,  so  the  telephone  system  is  simply  an 
emergency  arrangement. 

In  order  to  ensure  that  you  have  a  current 
MSDS  for  each  chemical  in  the  plant  as 
required,  and  that  employee  access  is 
provided,  the  compliance  officers  will  be 
looking  for  the  following  types  of  information 
in  your  written  program: 

1.  Designation  of  per8on(8)  responsible  for 
obtaining  and  maintaining  the  MSDSs; 

2.  How  such  sheets  are  to  be  maintained 
in  the  workplace  (e.g..  in  notebooks  in  the 
work  area(s)  or  in  a  computer  with  terminal 
access),  and  how  employees  can  obtain 
access  to  them  when  they  are  in  their  work 
area  during  the  work  shift; 

3.  Procedures  to  follow  when  the  MSDS  is 
not  received  at  the  time  of  the  first  shipment; 

4.  For  producers,  procedures  to  update  the 
MSDS  when  new  and  significant  health 
information  is  found;  and, 

5.  Description  of  alternatives  to  actual  data 
sheets  in  the  workplace,  if  used. 

For  employers  using  hazardous  chemicals, 
the  most  important  aspect  of  the  written 


program  in  terms  of  MSDSs  is  to  ensure  that 
someone  is  responsible  for  obtaining  and 
maintaining  the  MSDSs  for  every  hazardous 
chemical  in  the  workplace.  The  list  of 
hazardous  chemicals  required  to  be 
maintained  as  part  of  the  written  program 
will  serve  as  an  inventory.  As  new  chemicals 
are  purchased,  the  list  should  be  updated. 
Many  companies  have  found  it  convenient  to 
include  on  their  purchase  orders  the  name 
and  address  of  the  person  designated  in  their 
company  to  receive  MSDSs. 

C.  Employee  Information  and  Training 

Each  employee  who  may  be  •'exposed"  to 
hazardous  chemicals  when  working  must  be 
provided  information  and  trained  prior  to 
initial  assignment  to  work  with  a  hazardous 
chemical,  and  whenever  the  hazard  changes. 
••Exposure"  or  "exposed"  under  the  rule 
means  that  "an  employee  is  subjected  to  a 
hazardous  chemical  in  the  course  of 
employment  through  any  route  of  entry 
(inhalation,  ingestion,  skin  contact  or 
absorption,  etc.)  and  Includes  potential  (e.g.. 
accidental  or  possible)  exposure."  See 
paragraph  (h)  of  this  section  for  specific 
requirements.  Information  and  training  may 
be  done  either  by  individual  chemical,  or  by 
categories  of  hazards  (such  as  flanMnability  or 
carcinogenicity).  If  there  are  only  a  few 
chemicals  in  the  workplace,  then  you  may 
want  to  discuss  each  one  individually.  Where 
there  are  large  numbers  of  chemicals,  or  the 
chemicals  change  frequently,  you  will 
probably  want  to  train  generally  based  on  the 
hazard  categories  [e.g.,  flammable  liquids, 
corrosive  materials,  carcinogens).  Employees 
will  have  access  to  the  substance-specific 
information  on  the  labels  and  MSDSs. 

Information  and  training  is  a  critical  part 
of  the  hazard  communication  program. 
Information  regarding  hazards  and  protective 
measures  are  provided  to  workers  through 
written  labels  and  material  safety  data  sheets. 
However,  through  effective  information  and 
training,  workers  will  learn  to  read  and 
understand  such  information,  determine  how 
it  can  be  obtained  and  used  in  their  own 
workplaces,  and  understand  the  risks  of 
exposure  to  the  chemicals  in  their 
workplaces  as  well  as  the  ways  to  protect 
themselves.  A  properly  conducted  training 
program  will  ensure  comprehension  and 
understanding.  It  is  not  sufficient  to  either 
just  read  material  to  the  workers,  or  simply 
hand  them  material  to  read.  You  want  to 
create  a  climate  where  workers  feel  free  to 
ask  questions.  This  will  help  you  to  ensure 
that  the  information  is  understood.  You  must 
always  remember  that  the  underlying 
purpose  of  the  HCS  Is  to  reduce  the 
incidence  of  chemical  source  illnesses  and 
injuries.  This  will  be  accomplished  by 
modifying  behavior  through  the  provision  of 
hazard  information  and  information  about 
protective  measures.  If  your  program  works, 
you  and  your  workers  will  better  understand 
the  chemical  hazards  within  the  workplace. 
The  procedures  you  establish  regarding,  for 
example,  purchasing,  storage,  and  handling 
of  these  chemicals  will  improve,  and  thereby 
reduce  the  risks  posed  to  employees  exposed 
to  the  chemical  hazards  involved. 
Furthermore,  your  workers'  comprehension 
will  also  be  increased,  and  proper  work 
practices  will  be  followed  in  your  workplace. 
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If  you  an  going  to  do  tb«  training  yotmeif, 
you  will  have  to  understand  tbe  material  and 
be  prepared  to  naotivate  the  worliers  to  leam. 
This  is  not  always  an  easy  task,  but  tbe 
benents  are  wortb  tbe  effort  More 
information  regarding  appropriate  training 
can  be  found  In  OSHA  Publication  Na  2254 
which  contains  voluntary  training  guidelines 
prepared  by  OSHA's  Training  Institute.  A 
copy  of  tbis  document  is  available  from 
OSHA's  Publications  Office  at  (202)  219- 
4667. 

In  reviewing  your  written  prograiQ  with 
regard  to  information  and  training,  the 
following  Items  need  to  be  considered: 

1.  Designation  of  person(s)  responsible  for 
conducting  training; 

2.  Format  of  tbe  program  to  be  used 
(audiovisuals,  classroom  instruction,  etch 

3.  Elements  of  the  training  program  (should 
be  consistent  with  the  elements  In  paragraph 
(h)  of  this  section):  and, 

4.  Procedure  to  train  new  employees  at  the 
time  of  their  initial  assignment  to  work  with 
a  hazardous  chemical,  and  to  train  employees 
when  a  new  hazard  is  introduced  into  the 
workplace. 

The  written  program  should  provide 
enough  details  about  the  employer's  plans  in 
this  area  to  assess  whether  or  not  a  good  faith 
effort  is  being  made  to  train  employees. 
OSHA  does  not  expect  that  every  worker  will 
be  able  to  recite  all  of  the  information  about 
each  chemical  in  tbe  workplace.  In  general, 
the  most  important  aspects  of  training  under 
the  HCS  are  to  ensure  that  employees  are 
aware  that  they  are  exposed  to  hazardous 
chemicals,  that  they  know  how  to  read  and 
use  labels  and  material  safety  data  sheets, 
and  that,  as  a  consequence  of  learning  this 
information,  they  are  following  the 
appropriate  protective  measures  established 
by  the  employer.  OSHA  compliance  ofBcers 
will  be  talking  to  employees  to  determine  if 
they  have  received  training,  if  they  know 
they  are  exposed  to  hazardous  chemicals, 
and  if  they  know  where  to  obtain  substance- 
specific  information  on  iabeb  and  MSDSs. 

The  rule  does  not  require  employers  to 
maintain  records  of  employee  training,  but 
many  employers  choose  to  do  so.  This  may 
help  you  monitor  your  own  program  to 
ensure  that  all  employees  are  appropriately 
trained.  If  you  already  have  a  training 
program,  you  may  simply  have  to 
supplement  it  with  whatever  additional 


information  is  required  uztder  tbe  HCS.  For 
example,  construction  employers  that  are 
already  in  compliance  with  the  construction 
training  standard  (29  CFR  1926.21)  will  have 
little  extra  training  to  do. 

An  employer  can  [Mx>vide  employees 
information  and  training  tlirough  whatever 
means  are  found  appropriate  and  protective. 
Although  there  would  always  hove  to  be 
some  training  on-site  (such  as  icfonning 
employees  of  the  location  and  availability  of 
the  written  program  and  MSDSs),  employee 
training  may  be  satisfied  in  part  by  general 
training  about  the  requirements  of  the  HCS 
and  about  chemical  hazards  on  the  )ob  which 
is  provided  by,  for  example,  trade 
•associations,  unions,  colleges,  and 
professional  schools.  In  addition,  previous 
training,  editcation  and  experience  of  a 
worker  may  relieve  tbe  employer  of  some  of 
the  btirdens  of  informing  and  training  that 
worker.  Regardless  of  th*  n>ethod  relied 
upon,  however,  the  employer  is  always 
ultimately  responsible  for  ensuring  that 
employees  are  adequately  trained.  If  the 
compliance  officer  finds  that  tbe  training  is 
deficient,  the  employer  will  be  cited  for  the 
deficiency  regardless  of  who  actually 
provided  the  training  on  behalf  of  the 
employer. 

D.  Other  Requiremettta 

In  addition  to  these  specific  items, 
compliance  officers  will  also  be  asking  the 
following  questions  in  assessing  the 
adequacy  of  the  program: 

Does  a  list  of  the  hazardous  chemicals  exist 
in  each  work  area  or  at  a  central  location? 

Are  methods  the  employer  will  use  to 
inform  employees  of  the  hazards  of  non- 
routine  tasks  ouUined? 

Are  employees  informed  of  the  hazards 
associated  with  chemicals  contained  in 
unlabeled  pipes  in  their  work  areas? 

On  miUti-emplover  %vorkslte8,  haa  the 
employer  provided  other  employers  with 
information  about  labeling  systems  and 
precautionary  measures  where  the  other 
employers  have  employees  exposed  to  the 
initial  employer's  chemicals? 

Is  the  written  program  made  available  to 
employees  and  their  designated 
representatives? 

If  your  program  adequately  addresses  the 
means  of  communicating  Information  to 
employees  in  your  workplace,  and  provides 


ans%»ers  to  the  basic  questions  outlined 
above,  it  will  be  found  to  be  In  compliance 
with  the  rule. 

5.  Checklist  for  Compliance 

Tbe  following  checklist  vfill  help  to  eixsure 
you  are  in  compliance  with  the  rule: 

Obtained  a  copy  of  the  rule. 

Read  and  understood  the  requirements. 


Assigned  responsibility  for  tasks. 

Prepared  an  inventory  of  chemicals. . 

Ensured  containers  are  labeled. 

Obtained  MSDS  for  each  chemical.  _ 
Prepiared  written  program. 


Made  MSDSs  available  to  workers. . 
Conducted  training  of  workers. . 


Established  procedures  to  maintain  current 

program. 

Established  procedures  to  evaluate 

efJectiveoess. 

fl.  Further  Assistance 

If  you  have  a  question  regarding 
compliance  with  the  HCS,  you  should 
contact  your  local  OSHA  Area  OfBee  for 
assistance.  In  addition,  each  OSHA  Regional 
Office  has  a  Hazard  Communication 
Coordinator  who  can  answer  your  questions. 
Free  consultation  services  are  also  available 
to  assist  employers,  and  information 
regarding  these  services  can  be  obtained 
through  tbe  Area  and  Regional  offices  as 
well 

The  telephone  mimber  for  the  OSHA  office 
closest  to  you  should  be  listed  in  your  local 
telephone  directory.  If  you  are  not  able  to 
obtain  this  information,  you  may  contact 
OSHA's  Office  of  Information  and  Consumer 
Affairs  at  (202)  219-8151  for  further 
assistance  in  identifying  the  appropriate 
contacts. 

8.  In  §  1928.21.  paragraph  (aM5)  Is 
republished  for  the  convenience  of  the  user 
to  read  as  follows: 

$1928.21    Applicable  standards  In  29  CFR 
Partltia 

(a)«  •  • 

(5)  Hazard  oonimunicatian — 
§1910.1200. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Preemption  Detennination  No.  PD-6<R); 
Docket  No.  PDA-8(R)] 

Michigan  Marldng  Requirements  for 
Vehicles  Transporting  Hazardous  and 
Liquid  Industrial  Wastes 

agency:  Researdi  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Administrative  detennination 
that  Michigan  marking  requirements  for 
vehicles  licensed  to  carry  hazardous  and 
liquid  industrial  wastes  are  preempted 
by  the  Hazardous  Materials 
Transf)ortation  Act. 

APPUCANT:  Chemical  Waste 
Transportation  Institute,  on  behalf  of  the 
National  Solid  Wastes  Management 
Association. 

STATE  LAWS  Af  FECTEO:  Michigan 
Compiled  Laws  §323.277(1);  Michigan 
Administrative  Code  299.9406(6). 
APPUCABLE  FEDERAL  REQUIREMENTS: 
Hazardous  Materials  Transportation  Act 
(HMTA),  49  App.  U.S.C.  1801  et  seq.. 
and  the  Hazardous  Materials 
RegulaUons  (HMR),  49  CFR  parts  171- 
180. 

MODE  AFFECTED:  Highway. 
SUMMARY:  Michigan  Compiled  Laws 
§  323.277(1)  and  Michigan 
Administrative  Code  299.9406(6). 
requiring  the  marking  of  motor  vehicles 
used  to  transport,  respectively,  "liquid 
industrial  waste"  and  "hazardous 
waste,"  are  preempted  by  49  App. 
use.  1811(a)(3).  These  marking 
requirements  are  not  "substantively  the 
same  as"  Federal  marking,  labeling  and 
placarding  requirements.  As  applied  to 
vehicles  used  to  transf>ort  only  liquid 
industrial  wastes  that  are  not  hazardous 
materials,  the  marking  requirement  at 
§  323.277(1)  is  preempted  as  an  obstacle 
to  accomplishing  the  purposes  of  the 
HMTA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  B.  Holtman,  Office  of  the  Chief 
CouiTsel.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington  DC  20590-0001.  telephone 
number  (202)  366-4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Application  for  Preemption 
Determination 

On  January  4.  1993,  the  Chemical 
Waste  Transportation  Institute  (CWTI). 
an  institute  of  the  National  Solid  Wastes 
Management  Association,  applied  for  a 
determination  of  preemption  pursuant 
to  49  CFR  107.203.  The  CWTI 


application  seeks  an  administrative 
determination  that  State  of  Michigan 
requirements  to  mark  motor  vehicles 
used  to  transport  "hazardous  waste" 
and  "liquid  industrial  waste"  are 
preempted  by  the  HMTA. 

On  January  26. 1993.  RSPA  published 
a  Public  Notice  and  Invitation  to 
Comment,  providing  for  comments  imtil 
March  31, 1993  and  rebuttal  comments 
until  June  4. 1993.  58  FR  6170.  The 
Michigan  Department  of  Natural 
Resources  (DNR)  submitted  comments 
opposing  preemption;  one  waste 
industry  association  and  two  waste 
transporters  submitted  comments 
supporting  preemption.  CWTI 
submitted  rebuttal  comments 
responding  to  those  of  the  DNR. 

A.  Michigan  Requirements  for  Marking 
Waste-Hauling  Vehicles 

The  two  provisions  of  Michigan  law 
for  which  CWTI  seeks  a  preemption 
determination  impose  marking 
requirements  on  motor  vehicles  used  to 
transport  "liquid  industrial  waste"  and 
"hazardous  waste." 

Michigan  Compiled  Laws.  §§  323.271 
through  323.280  (cited  by  CWTI  and 
commenters  as  Michigan  Act  136. 
Public  Acts  of  1969).  regulates  the 
transportation  and  disposal  of  "liquid 
industrial  waste."  "Liquid  industrial 
waste"  is  defined  as: 

Any  liquid  waste,  other  than  unpolluted 
water,  which  is  produced  by  or  incident  to 
or  results  from  an  industrial  or  commercial 
activity  or  the  conduct  of  any  enterprise. 

Mich.  Comp.  Laws  Ann.  §  323.271(b) 
(West  Supp.  1993).  The  statute  requires 
any  person  removing  liquid  industrial 
waste  from  the  premises  of  another  to  be 
Ucensed  and  bonded.  Records  of  waste 
removal  and  disposal  must  be 
maintained,  and  vehicle  operation  and 
waste  disposal  must  accord  with 
applicable  provisions  of  State  law. 

The  first  State  requirement  for  which 
CWTI  seeks  a  finding  of  preemption. 
Michigan  Compiled  Laws  §323.277(1), 
requires  the  marking  of  motor  vehicles 
used  to  transport  liquid  industrial 
waste.  On  each  side  of  the  vehicle,  the 
words  "licensed  industrial  waste 
hauling  vehicle"  must  be  "painted 
*   *   *  in  letters  not  less  than  2  inches 
high."  These  words  must  be  followed  by 
the  vehicle  license  number  and  a  seal 
furnished  by  the  State  designating  the 
year  for  which  the  license  is  issued. 
Apparently,  the  lettering  is  to  remain  on 
the  truck  at  all  times  it  is  licensed  to 
transport  bquid  industrial  waste, 
whether  or  not  it  actually  is  carrying  the 
regulated  waste. 

Hazardous  waste  transportation 
within  the  State  of  Michigan  is  governed 


by  Michigan  Administrative  Code  Part 
299.9400  (1991).  promulgated  purauant 
to  Michigan  Compiled  Laws.  §§  299.501 
through  299.551  (dted  by  CWTI  and 
commenters  as  Michigan  Act  64,  Public 
Act  of  1979). 

The  definition  of  "hazardous  waste" 
at  §  299.504(3)  of  the  State  statute 
essentially  mirrors  the  definition  under 
the  Federal  Resource  Conservation  and 
Recovery  Act  (RCRA).  42  U.S.C.  6901  et 
seq.  See  42  U.S.C  6903(5).  (27).  As 
under  RCRA.  see  42  U.S.C  6921(a).  40 
CFR  261.20.  261.30.  "hazardous  waste" 
under  Michigan  law  consists  of 
"characteristic"  wastes,  i.e.,  those 
meeting  a  criterion  of  ignitability. 
corrosivity.  reactivity  or  toxicity.  Mich. 
Admin.  Code  299.9203(l)(a),  299.9212. 
and  "listed"  wastes  designated  pursuant 
to  an  administrative  finding  of  potential 
hazard,  Mich.  Admin.  Code 
299.9203(l)(b).  299.9213,  299.9214. 
State  regulations  provide  that  any 
federally  designated  RCRA  hazardous 
waste  is  a  hazardous  waste  under 
Michigan  law.  Mich.  Admin.  Code 
299.9208(1),  299.9209(1).  Thus,  while 
the  director  of  the  DNR  may  designate 
additional  hazardous  wastes.  Mich. 
Admin.  Code  299.9209(2).  the 
regulations  in  question  apply,  at  a 
minimum,  to  all  RCRA  hazardous 
wastes. 

Michigan  Administrative  Code  part 
299.9400  Imposes  business  and  vehicle 
licensing,  recordkeeping  and 
operational  requirements  on  hazardous 
waste  transporters.  The  second  State 
requirement  for  which  CWTI  seeks  a 
finding  of  preemption.  §  299.9406(6). 
requires  thia  following  marking  on  each 
side  of  the  "waste-hauling  portion  of  the 
vehicle": 

The  words  "Hazardous  Waste-Hauling 
Vehicle"  followed  by  the  company  name, 
city,  and  state  in  clearly  legible  letters  not 
less  than  5  centimeters  high.  *   •   *  A 
transporter  may  remove  this  lettering  for  uses 
other  than  hazardous  waste  treatment  |sic|  ■ 
if  such  alternate  uses  are  identified  in  the 
transporter's  business  or  vehicle  license. 

Mich.  Admin.  Code  299.9406(6).  The 
lettering  is  to  remain  "visible"  while  the 
vehicle  is  licensed.  Id. 

The  two  marlung  requirements  apply, 
respectively,  to  motor  vehicles  licensed 
to  haul  liquid  industrial  waste  or 
hazardous  waste,  as  defined  under 
Michigan  law.  The  requirements  apply 
to  vehicles  used  for  both  bulk  and  non- 
bulk  transportation,  as  those  terms  are 
defined  in  the  HMR.  See  49  CFR  171.8. 
With  the  hmited  exception  in 
§  299.9406(6)  quoted  above,  they  apply 


•  CWTI  advitM  that,  according  to  the  DNR. 
"treatment"  should  read  "transportation."  58  FR 
6170  n.  6. 


Federal  Register  /  Vol.  59,  Na  27  /  Wednesday,  February  9,  1994  /  Ntotices 


6187 


both  when  materials  other  than  waste 
are  being  transported  in  the  licensed 
vehicle  and  when  the  vehicle  is  empty. 

B.  HMTA  Requirements  for  Motor 
Vehicle  Marking  and  PlacOrding 

RCRA  hazardous  wastes,  as 
designated  pursuant  to  42  U.S.C  6921 
by  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA),  are  hazardous  materials  under 
the  HMR.  49  CFR  171.8  ("Hazardous 
material")  (as  amended  at  55  FR  52930. 
52935  (Nov.  5, 1992));  see  also  49  CFR 
171.3(3)  ("No  person  may  offer  for 
transportation  or  transport  a  hazardous 
waste  •   *   *  in  interstate  or  intrastate 
commerce  except  in  accordance  with 
the  requirements  of  [the  HMR).").  Both 
interstate  and  Litrastate  hazardous 
waste  transporters  are  subject  to  the 
HMR.  49  CFR  171.1(a). 

Under  the  HMR,  if  a  hazardous  waste 
meets  fhr^  definilion  of  any  of  the 
hazard-specific  classes  1  through  8,  it  is 
subject  to  the  marking,  labeling  and 
placarding  requirements  applicable  to 
that  class  49  CFR  172.101(c)(12). 
173.2a.  If  the  waste  does  not  meet  the 
definition  of  one  of  those  classes.  It  is 
designated  as  a  Class  9  hazardous 
material.  49  CFR  173.140(b).  Different 
vehicle  marking  and  placarding 
requirements  apply  depending  on  the 
hazard  class  of  the  waste,  the  quantity, 
and  whether  it  is  transp)orted  in  bulk  or 
non-bulk  packagings. 

The  general  marking  requirements  for 
bulk  packagings  in  which  hazardous 
waste  is  transported  appear  at  49  CFR 
172.302.  Under  this  section,  only  the 
identificalion  number  of  the  waste  need 
be  marked  on  the  packaging;  if  the 
packaging  is  used  under  the  terms  of  an 
exemption,  the  exemption  number  must 
be  marked  as  well.  49  CFR  172.302(a). 
(c);  172.504(0(9).  Tho  packaging  must 
remain  marked  ^ntil  it  has  been  cleaned 
of  residue  and  purged  of  vapors,  or 
refilled  with  a  material  requiring 
different  markings,  at  which  time  the 
markings  for  the  waste  must  be 
removed.  49  CFR  172.302(d).  If  the 
waste  is  radioactive,  poisonous  by 
inhalation,  explosive  or  an  elevated 
temperature  material,  additional 
marking  requirements  apply.  49  CFR 
172.310. 172.313. 172.320. 172.325. 
Labeling  requirements  apply  to  certain 
smaller  bulk  packagings.  49  CFR 
172.400(a). 

A  vehicle  transporting  hazardous 
waste  in  bulk  must  display  placards 
designated  in  the  HMR  for  the  hazard 
class(es)  of  the  waste.  49  CFR  172.504. 
The  vehicle  must  remain  placarded 
until  it  is  cleaned  of  residue  and  purged 
of  vapors,  or  refilled  with  a  material 
requiring  different  or  no  placards,  at 


which  time  the  placards  for  the  waste 
must  be  removed.  49  CFR  172.514(b).  If 
the.  waste  is  a  Class  9  hazardous 
material  in  domestic  tnmsportation.  the 
vehicle  need  not  be  placarded.  49  CFR 
172. 504(0(9).  The  required  waste 
identification  number  may.  however,  be 
displayed  on  a  placard  rather  than  as  a 
marking.  49  CFR  172.336(b). 

Non-bulk  packages  of  hazardous 
waste  are  subject  to  a  number  of 
requirements  for  marking.  49  CFR 
172.301,  172.310.  172.312, 172.313, 
172.316,  172.320,  172.324,  172.325,  and 
labebng,  id..  172.400. 172.402. 172.403, 
172.404.  No  marking  requirements, 
however,  apply  to  the  motor  vehicle  that 
transports  them.  Rather,  the  vehicle 
must  display  placards  designated  for  the 
hazard  class(es)  of  the  waste  being 
transported.  49  CFR  172.504(a). 
Exceptions  from  placarding  may  apply 
if  the  waste  is  an  infectious  substance, 
49  CFR  172.500(b)(1),  or  if  there  is  less 
than  454  kilograms  (1001  pounds)  of  it. 
49  CFR  172.504(c).  Under  certain 
circumstances,  a  "Dangerous"  placard 
may  be  used  in  place  of  two  or  more 
hazard-specific  placards.  49  CFR 
172.5046)  If  the  waste  is  a  Class  9 
material  in  domestic  transportation,  the 
vehicle  need  not  be  placarded.  49  CFR 
172.504(f)(9). 

II.  Preemption  Under  the  HMTA 

The  HMTA  was  enaded  in  1975  to 
give  the  Department  of  Transportation 
greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  App.  U.S.Q  1801.  It 
"replaceld)  a  patchwork  of  state  and 
federal  laws  and  regulations  concerning 
hazardous  materials  with  a  scheme  of 
uniform,  national  regulations." 
Southern  Pac.  Transp.  Co.  v.  fhiblic 
Serv.  Conun'n,  909  F.2d  352.  353  (9th 
Gr.  1990). 

As  enacted  in  1975,  the  HMTA 
preempted  "any  requirement,  of  a  State 
or  political  subdi\'ision  thereof,  which 
is  inconsistent  with  any  requirement  set 
forth  in  (the  HMTA).  or  in  a  regulation 
issued  under  (the  HMTAj."  HMTA. 
Public  Law  93-633,  section  112(a),  88 
Stat.  2161  (1975).  Congress  intended 
this  provision  "to  preclude  a 
multiplicity  of  State  regulations  and  the 
potential  for  varying  as  well  as 
coiJlicting  regulations  in  the  area  of 
hazardous  materials  transporiation."  S. 
Rep.  No.  1192. 93d  Cong..  2d  Sess.  37 
(1974). 

Thereafter.  DCTTs  Materials 
Transportation  Bureau  (MTB), 
predecessor  of  RSPA's  Office  of 
Hazardous  Materials  Safety, 
Implemented  HMTA  preemption 


through  the  issuance  of  inconsistency 
rulings.  Inconsistency  rulings,  while 
advisory  in  nature,  were  "an  alternative 
to  htigation  for  a  determination  of  the 
relationship  of  Federal  and  State  or 
local  requirements"  and  also  a  possible 
"basis  for  an  application  ifor]  a  waiver 
of  preemption  pursuant  to  section 
112(b)  of  the  HMTA."  Inconsistency 
Ruling  No.  2  (IR-2),  44  FR  75566.  76657 
(Dec.  20.  1979). 

In  the  1990  amendments  to  the 
HMTA.  Public  Uw  101-615  (Nov.  16. 
1990),  preemption  under  the  HMTA  was 
strengthened  on  the  basis  of  the 
following  Congressional  findings: 

(3)  Many  States  aod  locslitie*  twve  enaUed 
laws  and  regulation!  whicli  vary  bom 
Federal  laws  and  regulations  pertaining  to 
the  trans|X)rtation  of  hazardous  nuteriai&. 
thereby  creating  the  potential  (or 
unreasonable  hazards  in  other  jurisdictioos 
and  cxtnfounding  shippers  and  carriers  which 
attempt  to  comply  wilii  multiple  and 
conflicting  registration,  permitting,  routiug, 
notification,  and  other  regulatory 
requirements. 

(4)  Because  of  ibe  potential  risks  to  life, 
property,  and  the  envuDnment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  goveruing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  In  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  ail  levels,  Federal  standards  for 
regulating  the  traasptortation  of  hazardous 
materials  in  Intrastate,  interstate,  and  foreign 
commerce  axe  necessary  and  dt^irable. 

49  App.  U..S.C  1801  note.  In  amending 
tho  HMTA,  Congress  affirmed  that 
"imiformity  was  the  linchpin"  of  the 
statute.  Colorado  Pub.  Util.  Conun'n  v. 
Harmon.  951  F.2d  1571. 1575  (10th  Cir. 
1991).  Unless  a  waiver  of  preemption  is 
granted  by  DOT,  the  HMTA  as  amended 
exphdtly  preempts  "any  requirement  of 
a  State  or  political  subdivision  thereof 
or  Indian  tribe"  not  "otherwise 
authorized  by  Federal  law"  if 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  (the 
HMTA]  or  of  any  regulation  issued  under 
[the  HMTAI  Is  not  possible. 

(2)  The  State  or  poliUcal  sutxiivlsloD  or 
Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  regulations  issued  under  (the 
HMTAj,  or 

(3)  It  is  preempted  under  section  105(aN4) 
|49  App.  U.S.C  1804(a)(4).  concerning 
"covered  sublets")  or  section  10S(b)  |49 
U.S.C  1804(b).  concerning  highway  routing 
requirements  L 

49App.  U.S.C  1811(a). 

The  first  two  paragraphs  codify  the 
"dual  compliance"  and  "obstacle" 
criteria  that  RSPA  had  applied  in 
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issuing  inconsistency  rulings  prior  to 
the  1990  amendments  to  the  HMTA. 
These  criteria  derive  from  U.S.  Supreme 
Court  preemption  decisions.  E.g.,  Ray  v. 
Atlantic  Richfield.  Inc.,  435  U.S.  151 
(1978);  Florida  Lime  &■  Avocado 
Gro\\vrs,  Inc.  v.  Paul,  373  U.S.  132 
(1963);  Mines  v.  Da\idowitz,  312  U.S.  52 
(1941). 

The  third  paragraph,  49  App.  U.S.C. 
1811(a)(3),  refers  to  49  App.  U.S.C. 
1804(a)(4).  which  specifies  five 
"covered  subject"  areas  in  which  non- 
Federal  requirements  are  given 
particular  scrutiny: 

(i)  The  designation,  description,  and 
classificatioD  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and  use  of 
shipping  documents  [>ertaining  to  hazardous 
materials  and  requirements  respecting  the 
number,  content,  and  placement  of  such 
documents. 

(iv)  The  written  notification,  recording, 
and  reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials. 

(v)  The  design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  any  of  these  areas,  a  non-Federal 
requirement  that  is  "not  otherwise 
authorized  by  Federal  law"  is 
preempted  unless  it  is  "substantively 
the  same"  as  the  HMTA  or  HMR 
requirement  To  be  "substantively  the 
same."  the  non-Federal  requirement 
must  "conform!  ]  in  every  significant 
resf)ect  to  the  Federal  requirement. 
Editorial  and  other  similar  de  minimis 
changes  are  permitted."  49  CFR 
107.202(d). 

HMTA  preemption  of  non-Federal 
waste  transportation  regulation  is 
further  implemented  through  49  CFR 
171.3(c): 

With  regard  to  hazardous  waste  subject  to 
[the  HMR).  any  requirement  of  a  state  or  its 
political  subdivision  is  Inconsistent  with  (the 
HMR]  if  it  applies  because  that  material  is  a 
waste  material  and  applies  differently  from 
or  in  addition  to  the  requirements  of  [the 
HMR)  concerning: 

(1)  Packaging,  marking,  labeling,  or 
placarding; 

(2)  Format  or  contents  of  discharge  reports 
(except  immediate  reports  for  emergency 
response);  and 

(3)  Format  or  contents  of  shipping  papers, 
including  hazardous  waste  manifests. 

In  place  of  the  prior  process  for 
issuing  advisory  inconsistency  rulings, 
the  HMTA  authorizes  any  directly 
affected  person  to  apply  to  the  Secretary 
of  Transportation  for  a  preemption 
determination  with  respect  to  a 


requirement  of  a  State,  political 
subdivision  or  Indian  tribe.  49  App. 
U.S.C.  1811(c)(1).  Preemption 
determinations  under  authority  of  the 
HMTA  address  preemption  only  by  the 
HMTA,  and  not  by  the  Commerce 
Clause  of  the  Constitution  or  federal 
statutes  other  than  the  HMTA.  Other 
statutes  may  be  relevant  to  determining 
HMTA  preemption,  for  instance  in 
establishing  whether  a  non-Federal 
requirement  is  "otherwise  authorized  by 
Federal  law."  49  App.  U.S.C. 
1804(a)(4)(A). 

The  Secretary  of  Transportation  has 
delegated  to  RSFA  the  authority  to  make 
preemption  determinations,  except  for 
those  concerning  highway  routing, 
which  are  delegated  to  the  Federal 
Highway  Administration.  49  CFR 
1.53(b).  Under  RSPA's  regulations, 
preemption  determinations  are  issued 
by  RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  49  CFR 
107.209(a).  If  a  requirement  of  a  State, 
a  political  subdivision  of  a  State  or  an 
Indian  tribe  is  preempted,  that 
jiurisdiction  may  apply  for  a  waiver  of 
preemption  under  49  CFR  107.215 
through  107.227.  A  waiver  may  be 
granted  if  the  Associate  Administrator 
finds  that  the  non-Federal  requirement 
affords  the  public  a  level  of  safety  equal 
to  or  greater  than  that  afforded  by  the 
HMR,  and  that  it  does  not  unreasonably 
burden  commerce.  Alternatively,  the 
jurisdiction  may  petition  imder  49  CFR 
106.31  for  adoption  of  a  imiform  Federal 
rule. 

Preemption  determinations  under  the 
HMTA  are  consistent  with  the 
principles  and  policy  set  forth  in 
Executive  Order  No.  12.612 
("Federalism").  52  FR  41685  (Oct.  30, 
1987).  Section  4(a)  of  that  Executive 
Order  authorizes  preemption  of  State 
laws  only  when  a  statute  contains  an 
express  preemption  provision,  there  is 
other  clear  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  vnth 
the  exercise  of  Federal  authority.  The 
HMTA  contains  an  express  preemption 
provision,  which  RSPA  has 
implemented  through  its  regulations. 

m.  The  CWTI  Application  and  Public 
Comment 

A.  The  CWTI  Application 

CWn  states  that  hazardous  materials 
vehicle  marking  is  a  "covered  subject" 
under  49  App.  U.S.C.  1804(a)(4)(B)(ii). 
State  regulations  pertaining  to  marking, 
CWTI  continues,  must  be  "substantively 
the  same"  as  those  of  the  HMR  or  they 
are  preempted.  CWTI  then  characterizes 
the  Michigan  requirements  as  marking 
requirements.  It  contends  that  they  are 


not  substantively  the  same  as  the 
Federal  requirements,  and  therefore  are 
preempted.  CWTI  supports  its  argument 
by  citing  49  CFR  171.3(c)(1),  quoted  in 
Section  II,  above.  This  section  prohibits 
regulation  of  waste  materials  as 
hazardous  waste  differently  than  the 
HMR  with  respect  to,  among  other 
categories,  marking,  labeling  and 
placarding. 

CWTI  suggests  that  the  required 
vehicle  markings  will  confuse  the 
public  and  emergency  responders 
outside  of  Michigan.  It  contends  that 
vehicles  not  carrying  hazardous  or 
liquid  industrial  waste  but  marked 
according  to  Michigan  law  are  more 
likely  to  be,  and  have  been,  denied  entry 
to  non-hazardous  waste  disposal 
facilities,  resulting  either  in  a  de  facto 
vehicle  dedication  or  in  more  trips, 
more  mileage  and  a  correspondingly 
greater  public  risk.  CWTI  asserts  that  by 
complying  with  the  Michigan 
requirement  to  mark  even  trucks  that  are 
empty,  transporters  must  violate  the 
HMTA  prohibition  on  representing  that 
a  hazardous  material  is  present  when  it 
is  not.  See  49  App.  U.S.C.  1804(e);  see 
also  49  CFR  171.2(f)(2). 

Finally,  CWTI  asserts  that  the 
Michigan  requirements  are  not 
"otherwise  authorized  by  Federal  law," 
49  App.  U.S.C.  1811(a),  by  RCRA  or  any 
other  Federal  statute. 

B.  Comments  Supporting  Preemption 

Conunents  supporting  preemption 
were  received  from  three  additional 
parties.  The  Hazardous  Materials 
Advisory  Coiuicil  (HMAC),  an 
organization  representing  "shippers, 
carriers  of  all  modes,  container 
manufacturers  and  reconditioners, 
emergency  response  and  waste  clean-up 
companies,"  echoed  CWTI's  arguments 
that  the  Michigan  requirements  violate 
both  49  CFR  171.3(c)(1),  which 
prohibits  regulation  of  wastes  as  wastes 
in  a  maimer  different  from  the  HMR, 
and  171.2(0(2),  which  prohibits 
representing  that  hazardous  materials 
are  present  when  they  are  not. 

HMAC  also  cites  49  App.  U.S.C.  1819, 
which  establishes  a  working  group  to 
recommend  uniform  forms  and 
procedures  for  State  registration  and 
permitting  of  hazardous  materials 
transporters.  The  reconunendations, 
when  transmitted  to  the  Secretary  of 
Transportation,  will  form  the  basis  for 
possible  Department  of  Transportation 
regulations.  After  the  effective  date  of 
any  promulgated  regulations,  no  State 
shall  enforce  any  requirement  relating  to 
that  subject  matter  imless  it  is  "the  same 
as"  the  regulations.  49  App.  U.S.C. 
1820(e).  HMAC  states  that  it  is  a  non- 
voting member  of  the  working  group. 
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and  that  the  group  has  not  contemplated 
regulations  such  as  the  Michigan 
marking  requirements. 

Two  private  waste  haulers,  Price 
Trucking  Corporation  and  Enmanco, 
state  that  they  have  been  turned  away 
from,  or  been  delayed  at,  non-hazardous 
waste  disposal  facilities  due  to  the 
markings  on  their  trucks,  and  that  those 
markings  have  caused  confusion  outside 
of  Michigan.  Enmanco  suggests  that  the 
markings  are  imprecise  and  cause 
confusion  as  to  what  the  truck  is 
carrying.  Price  Trucking  joins  CWTI  and 
HMAC  in  arguing  that  compliance  with 
the  Michigan  requirements  brings  a 
vehicle  into  violation  of  49  CFR 
171.2(f)(2). 

C.  Comments  Opposing  Preemption 

The  Michigan  DNR  filed  comments 
opposing  preemption  of  its  marking 
requirements. 

The  DNR  asserts  that  the  application 
filed  by  CWTI  is  procedurally  defective, 
in  that  it  fails  adequately  to: 

1.  State  how  CWTI  is  affected  by  the 
Michigan  requirements. 

2.  Set  forth  the  text  of  the  Michigan 
requirements  for  which  a  finding  of 
preemption  is  sought. 

3.  Specify  the  vSaTA  or  HMR 
provisions  with  which  the  Michigan 
requirements  are  to  be  compared. 

4.  Explain  why  the  Michigan 
requirements  should  be  preempted. 
See  49  CFR  107.203(b)(2),  (3),  (4),  (5). 

On  the  merits  of  the  determination, 
the  DNR  contends  that  the  marking 
requirements  serve  important  public 
interests.  First,  the  markings  warn 
emergency  responders  and  the  public  in 
the  event  of  an  accident.  The  DNR 
asserts  that  its  requirements  are 
particularly  warranted  for  vehicles 
transporting  Class  9  hazardous  wastes, 
or  hazardous  wastes  in  non-bulk 
containers.  These  vehicles  are  not 
required  to  be  placarded  under  the 
HMR,  resulting,  according  to  the  DNR, 
in  a  situation  Uiat  is  "inimical  to  the 
public  health,  safety  and  welfare,  and 
the  public  interest."  Without  the 
markings  required  under  Michigan  law, 
the  DNR  argues,  a  vehicle  transporting 
Class  9  or  non-bulk  wastes  will 
inadequately  communicate  its  hazards 
to  those  arriving  at  an  accident  scene. 

The  DNR  furuer  suggests  that  the 
markings  will  alert  the  public  to  the 
dual  activities  of  those  waste  transport 
vehicles  that  also  are  used  to  carry 
gravel,  topsoil,  sand,  food  or  other 
commodities.  They  will  allow  those 
engaging  transportation  services  better 
to  determine  the  past  uses  of  a  vehicle, 
and  will  assist  sanitary  landfills  in 
preventing  the  receipt  of  hazardous 
wastes. 


The  DNR  asserts  that  there  is  no 
conflict  between  State  and  Federal 
regulation,  as  the  Department  of 
Transportation  "has  chosen  not  to  fill 
this  important  regulatory  void."  It  states 
that  the  benefits  of  the  Michigan 
marking  requirements  outweigh  a 
minimal  regulatory  burden. 

D.  Rebuttal  Comments 

In  rebuttal,  CWTI  responds  that 
Preemption  Determination  No.  2  (PD- 
2(R)),  58  FR  11176  (Feb.  23, 1993).  has 
affirmed  the  CWTI's  "standing"  to  file 
applications  for  preemption 
determinations  on  behalf  of  its 
members.  In  that  ruling,  concerning  a 
State  of  Illinois  hazardous  waste 
manifest  at  variance  with  the  uniform 
Federal  manifest,  RSPA,  according  to 
CWTI,  affirmed  its  broad  reading  of  the 
"directly  affected"  standard  for  who 
may  apply  for  a  preemption 
determination.  CWTI  also  states  that  in 
its  apphcation  it  cited  the  State 
requirements  for  which  it  seeks  a 
finding  of  preemption,  that  the  cited 
requirements  were  appended  to  the 
application,  and  that  a  "plain  reading" 
indicates  the  HMR  provisions  to  which 
comparison  is  to  be  made,  namely,  those 
governing  marking,  labeling  and 
placarding. 

CWTI  disputes  the  DNR  claim  that  the 
required  markings  convey  accurate 
hazard  warning  information. 
Specifically,  it  suggests  that  the 
information  will  be  inaccurate  when  the 
vehicle  is  empty  or  contains  something 
other  than  the  wastes  indicated  by  the 
marking.  It  notes  that  while  vehicles 
transporting  Class  9  hazardous  materials 
are  not  required  to  be  placarded  under 
the  HMR,  not  all  wastes  covered  by  the 
marking  requirements  are  Class  9 
materials.  It  states  that  the  DNR's 
purported  concerns  about  cross- 
contamination  are  not  relevant  to 
vehicles  used  to  transport  hazardous 
wastes  in  non-bulk  packagings.  Finally, 
CWTI  contends  that  Michigan's,  and 
indeed  RSPA's,  judgments  as  to  the 
adequacy  of  the  Federal  vehicle  marking 
system  are  not  pertinent  to  determining 
preemption  in  a  "covered  subject"  area. 
RSPA's  determination,  CWTI  asserts,  is 
limited  to  "whether  the  non-federal 
requirement  is  'substantively  the  same 
as'  the  federal  standard."  Finally,  CWTI 
reiterates  its  position  that  neither  RCRA 
nor  its  implementing  regulations 
"othenvise  authorizes"  the  Michigan 
requirements  at  issue. 

rv.  Discussion 

A.  Procedural  Issues 

The  DNR  asserts  that  CWTI.  contrary 
to  49  CFR  107.203(b)(5),  has  not 


adequately  stated  how  it  is  affected  by 
the  Michigan  marking  requirements  for 
which  it  seeks  a  finding  of  preemption. 
In  its  application,  CWTI  states  that  it  is 

A  not-for-profit  assodation  that  represents 
approximately  2,000  waste  services 
companies  throughout  the  United  States  and 
Canada.  Members  of  the  Institute  are 
commercial  firms  specializing  in  the 
transportation  of  hazardous  waste,  by  truck 
and  rail,  from  its  point  of  generation  to  its 
management  destination.  Our  membnrs  are 
both  private  and  for  hire  carriers  that  operate 
in  interstate  and  intrastate  commerce, 
including  points  to  and  from  and  through 
Michigan. 

This  averment  is  sufficient  to  inform 
RSPA  and  interested  members  of  the 
public  of  how  CWn  is  affected  by  the 
Michigan  requirements.  Beyond 
considering  simply  whether  petitioner 
has  stated  its  interest,  however,  it  is 
appropriate  to  address  the  DNR's 
implied  claim:  That  CWTI  lacks 
standing  to  apply  for  the  preemption 
determination. 

The  HMTA.  as  originally  enacted, 
provided  for  the  preemption  of  non- 
Federal  requirements  that  were 
"inconsistent"  with  the  HMTA  or  the 
HMR.  HMTA,  Public  Law  93-633, 
section  112(a).  88  Stat.  2161  (1975). 
Preemption  questions  were  decided  by 
RSPA,  in  accordance  with  its 
regulations,  through  a  process  that 
resulted  in  the  issuance  of  inconsistency 
rulings.  The  1990  amendments  to  the 
HMTA  elevated  the  advisory 
inconsistency  ruling  to  that  of  a 
"binding  administrative  process  for 
determining  whether  State  and  local 
requirements  are  preempted."  H.R.  Rep. 
No.  444, 101st  Cong.,  2d  Sess.  1  (1990). 

As  amended,  the  HMTA  pro\'ides: 

Any  person,  including  a  State  or  political 
subdivision  thereof  or  Indian  trit>e,  directly 
affected  by  any  requirement  of  a  State  or 
political  subdivision  or  Indian  tribe,  may 
apply  to  the  Secretary,  in  accordance  with 
regulations  prescribed  by  the  Secretary,  for  a 
determination  of  whether  that  requirement  is 
preempted  by  |lhe  HMTA). 

49  App.  U.S.C.  1811(c).  The  HMTA 
standing  test,  then,  is  that  a  person  be 
"directly  affected"  by  a  non-Federal 
requirement  for  which  it  seeks  a 
preemption  determination.  This 
provision  codified  and  amended  RSPA's 
prior  practice  in  considering 
applications  for  inconsistency  rulings, 
in  which  RSPA  interpreted  the  standing 
requirement  broadly. 

Absent  dispute  with  the  facts  of 
CWTI's  averment,  it  is  established  that 
CWTI's  members  include  those  who 
transport  hazardous  waste  in  or  through 
Michigan  by  motor  vehicle.  As  CWTI 
notes,  in  PD-2(R)  RSPA  found  that 
CWTI  had  standing  on  behalf  of  its 


6190 


Federal  Register  /  Vol.  59,  No.  27  /  Wednesday,  February  9.  1994  /  Notioes 


members  to  challenge  Ulinois' 
enfoicement  of  a  requirement  to  use  a 
State  hazardous  waste  manifest  at 
variance  with  that  countenanced  by  the 
HMR  58  FR  at  11181-82.  CVVTI  has 
standing  sxxfficient  for  the  present 
application. 

The  DNR  claims  that  CWTI  has  not  set 
forth  the  text  of  the  Michigan 
requirements  for  which  it  seeks  a 
finding  of  preemption.  CVVTI's 
applicatioQ  cites  to  the  two  provisions 
of  Michigan  law  containing  the  marking 
requirements  at  issue.  58  FR  at  6170  n. 
4  &  5,  ¥nth  the  text  of  those  provisions 
attached.  The  application  as  submitted 
did  not  include  the  bill  text  of  Michigan 
statutes  and  rules  (such  as  definitions 
and  iurisdictional  sections]  necessary  to 
imderstand  the  scope  of  the  two 
provisions.  For  RSPAs  purposes,  this 
deficiency  was  remedied  by  CWTI  in 
response  to  «  July  7, 1993  tetter  from  the 
RSPA  Office  of  Oiief  Counsel  to  CWTI. 
a  copy  of  which  was  seat  by  certified 
mail  to  the  DNR.  Were  an  interested 
party  prejudiced  in  its  ability  to 
comment  by  the  absence  froci  the 
docket  of  these  supporting  materials,  a 
suitable  procedural  remedy  might  be  in 
order.  The  I>NR  has  not  alleged 
prejudice  to  itself  from  CWTI's  failure  to 
include  these  materials  with  its 
application,  and  indeed  cannot 
reasonably  claim  to  Lack  access  to  its 
own  statutes  and  administrative  rules. 
Accordingly,  CWTI's  oomphasce  with 
49  CFR  107.203(b)(2)  is  adequate. 

The  DNR  argues  that  tbe  CWTI 
application  did  not  "specify  each 
requirement"  of  the  HMR  with  which 
CWTI  seeks  the  Michigan  marking 
requirements  to  be  compared.  See  49 
CFR  107.203(b)(3).  The  appUcation  did 
not  include  citations  to  specific  HMR 
provisions,  ft  did,  however,  state  that 
the  HMR  requirements  at  issue  were,  for 
instance,  those  "in  certain  covered 
subject  areas  including  the  'marking'  of 
hazardous  materials."  Marking,  labeling 
and  placarduig  requirements  are  set 
forth  concisely  in  the  HMR  at  49  CFR 
part  172  subparts  D.  E  and  F, 
respectively.  In  addition,  the  non- 
Federal  requirements  on  their  face 
pertain  to  motor  vehicle  marking  and 
placarding.  RSPA  has  been  able  to 
identify  the  HMR  provisions  relevant  to 
its  analysis:  tlie  DNR  has  not  suggested 
that  its  ability  to  comment  on  CWTI's 
application  has  been  undermined  by  the 
application's  failure  to  specify  the 
Federal  provisions  at  issue. 
Accordingly,  conapliance  with 
§  107.2O30)](3)  is  adequate. 

Finally,  the  DNR  asserts  that  CWTI 
has  not  sufficiently  explained  why  the 
Michigan  requirements  should  be 
preempted.  Tbe  CWTI  application 


contends  that  these  requirements  should 
be  preempted  because  they  concern  a 
covered  subject  and  are  not 
"substantively  tbe  same"  as  HMR 
requirements.  It  also  argues  that  the 
Michigan  requirements  violate  49  CFR 
171.3(c)(1)  by  regulating  waste  materials 
in  a  manner  different  from  the  HMR, 
and  that  they  conflict  with  49  CFR 
171.2(f)(2),  by  requiring  a  vehicle  to 
represent  that  a  hazardous  material  is 
aboard  at  times  when  it  is  not  Finally. 
the  application  asserts  that  the 
requirements  will  confuse  the  public 
and  emergency  resp>onders,  and  either 
will  result  in  more  vehicte  mileage  and 
correspondingly  greater  public  risk,  or 
will  constitute  a  burdensome  de  facto 
vehicle  dedication  requirement.  These 
argimients  meet  the  procedural 
requirement  of  49  CFR  107.203(bX4). 

B.  "Covered  Subject"  Test 

The  1990  amendments  to  the  HMTA 
strengthened  Federal  preemption  with 
respect  to  five  "covered  subjects."  In 
these  five  areas.  Congress  recognized  "a 
compelling  need  for  standardized 
requirements  relating  to  certain  areas  of 
the  transportation  of  hazardous 
materials."  H.R.  Rep.  No.  444, 101st 
Cong.,  2d  Sess.  at  33-34.  Congress 
explained  its  rationale  for  the  1990 
amendments  to  the  HMTA,  including 
broad  Federal  preemption  of 
requirements  concerning  "covered 
subjects,"  with  findings  quoted  in 
Section  II,  above.  See  49  App.  U.S.C. 
1801  note. 

If  the  non-Federal  requirement 
regulates  in  the  area  of  a  covered 
subject,  a  strict  preemption  standard 
applies:  the  requirement  is  preempted 
unless  it  is  "siAstantively  the  same"  as 
applicable  requirements  under  the 
HMTA  and  HMR.  49  App.  U.S.C. 
1804(a)(4MA).  "  'Substantively  the  same' 
means  that  the  non-Federal  requirement 
conforms  in  every  significant  respect  to 
the  Federal  requirement.  Editorial  and 
other  similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d).  The 
non-Federal  regulations  must  contain 
"the  same  substance"  as  the  Federal 
regulations.  Colorado  Public  Utilities 
Comm'n  v.  Harmon,  above,  951  F.2d  at 
1578. 

In  PD-2(R),  RSPA  considered  whether 
the  State  of  Illinois'  Uniform  Hazardous 
Waste  Manifest  was  preempted  under 
the  HMTA.  58  FR  11176.  Tbe  Illinois 
manifest  differed  from  the  Federal 
manifest  in  requiring  that  additional 
manifests  rather  than  cootimiation 
sheets  be  used,  and  that  the  figure  for 
the  total  quantity  of  waste  documented 
on  the  manifest  be  rounded  to  the 
nearest  whole  number  in  the  units  used. 
58  FR  at  11176-77. 


Because  the  Illinois  requirements 
concerned  the  number  and  content  of 
shipping  docimients.  a  "covered 
subject,"  the  question  was  vrhether  the 
Illinois  manifest  was  "substantively  the 
same"  as  the  Federal  Uniform 
Hazardous  Waste  Manifest  required  by 
the  HMR.  49  App.  U.S.C  1804(a)(4XB). 
RSPA  concluded  that  the  differences 
wen  not  de  minimis  and  not  merely 
editorial,  but  "significantly  alter{ed]" 
both  the  information  supplied  on  tbe 
manifest  and  the  manifest  format,  and 
therefore  were  preempted.  58  FR  at 
11183. 

"The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials"  is  a  "covered 
subject"  under  49  App.  U.S.C. 
1804(a)(4)rB).  Congress,  identifying  this 
area  as  one  in  which  uniformity  is 
critical,  stated: 

[CJonsistency  in  regulations  pertaining  to 
(packing,  repacking,  handling,  labeling, 
maricing  ana  placarding]  are  (sic)  needed  to 
promote  safety  at  all  stages  of  hazardous 
materials  transportation.  Conflicting 
requirements  for  any  of  tbes*  (ubiectt  will 
confuse  all  who  oome  into  contact  with 
hazardous  matehalt.  including  shif^iers, 
carriers,  and  other  handiers  of  such  materials 
in  transit.  Of  major  importaDcs  as  well  is  the 
need  for  consistency  for  those  who  respond 
to  emergencies  involving  hazardous 
materials.  DiffiBrBnl  requirements  in  these 
areas  would  lessen  the  ability  of  emergency 
responders  quickly  to  identify  hazardous 
materials,  thus  impairing  their  ability 
promptly  and  effectively  to  respond  to  any 
emergency. 

H.R.  Rep.  Na  444, 101st  Cong..  2d  Sess. 
at  34. 

In  designating  the  marking,  labeling 
and  placarding  of  hazardous  materials 
as  an  area  of  particular  Federal  primacy, 
the  1990  amendments  essentially 
codified  RSPA's  long-standing  position 
that  this  area  is  one  "of  exclusive 
HMTA  domain."  IR-3.  46  FR  18918, 
18924  (Mar.  26. 1981). 

RSPA's  inconsistency  rulings 
uniformly  found  hazard  warning 
requirements  different  from  HMR 
requirements  to  be  preempted.  See  IR- 

31,  55  FR  25572  Uune  21, 1990) 
(placard);  IR-30,  55  FR  9676  (Mar.  14, 
1990)  (sign);  IR-24.  53  FR  19848  (May 
31, 1988)  (placard);  IR-22,  52  FR  46574 
(Dec.  8,  1987)  (placard):  IR-3, 46  FR 
18918  (identification  niunbers);  cf.  IR- 

32,  55  FR  36736  (ordinance  requiring 
placarding  in  accordance  Hith  HMR  not 
preempted). 

In  the  present  case,  the  requirements 
at  Michigan  Administrative  Code 
299.9406(6)  and  Michigan  Compiled 
Laws  §  323.277(1)  compel  trucks  used  to 
transport  hazardous  %vastes  and  liquid 
industrial  wastes  to  bear  on  each  side 
"Hazardous  Waste-Hauling  Vehicle" 
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and  "licensed  industrial  waste  hauling 
vehicle,"  respectively.  These 
requirements,  according  to  the  DNR, 
"facilitate  safe  and  proper  emergency 
response  activities  by  providing  a 
hazard  warning  to  the  public  concerning 
the  content  of  a  vehicle  transporting 
hazardous  waste."  They  are  marking 
requirements  within  the  meaning  of  49 
App.  U.S.C.  1804(a)(4)(B)(ii),  because 
they  direct  that  language  regarding  the 
hazards  of  a  material  in  transportation 
be  marked  in  a  way  that  is  likely  to  be 
understood  by  emergency  responders 
and  the  public  as  hazard 
communication  information.  Cf. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
above,  951  F.2d  at  1583  (the  preemption 
inquiry  turns  not  on  the  purpose  of  the 
non-Federal  requirement,  but  on  its 
effect). 

Markings,  when  required  under  the 
HMR,  generally  must  be  placed  on  the 
package.  49  CFR  172.301(a),  172.302(a). 
In  bulk  highway  transport,  markings  are 
placed  directly  on  the  cargo  tank  or 
portable  tank,  49  CFR  172.302(a), 
172.326;  vehicles  transporting 
hazardous  materials  in  non-bulk 
packagings  are  not  marked,  49  CFR 
172.301(a),  see  generally  49  CFR 
172.30O-.338.  Conversely,  markings    . 
required  by  Michigan  need  not  appear 
on  the  packaging;  they  may  be  placed 
elsewhere  on  the  waste-hauling  vehicle. 
Mich.  Comp.  Laws  Ann.  §  323.277(1), 
Mich.  Admin.  Code  299.9406(6).  The 
location  of  the  markings,  however,  does 
not  in  itself  determine  whether  or  not 
they  are  markings  within  the  meaning  of 
49  App.  U.S.C.  1804(a)(4)(B)(ii).  What  is 
important  is  that  they  (1)  are  in  a 
location  where  they  purport  to 
communicate  hazards  posed  by  the 
material  in  the  vehicle;  and  (2)  use 
language  to  do  so  that  may  be  confused 
with  that  of  HMR-required  markings 
(see  49  CFR  172.101(c)(9)(requiring  use 
of  word  "waste"  in  proper  shipping 
name  for  hazardous  wastes).  In  this 
instance,  the  risk  of  confusion  is  present 
even  if  the  markings  appear  in  a 
location  other  than  that  specified  in  the 
HMR. 

While  the  director  of  the  DNR  is 
authorized  to  designate  a  material  as  a 
"hazardous  waste"  under  Michigan  law 
even  if  it  is  not  a  RCRA  hazardous 
waste,  the  universe  of  State  "hazardous 
waste"  encompasses  all  RCRA 
hazardous  wastes.  Mich.  Admin.  Code 
299.9104(d),  299.9203(1),  299.9209(1), 
299.9213(1).  All  materials  subject  to 
EPA  manifest  requirements  at  40  CFR 
Part  262  are  hazardous  materials,  49 
CFR  171.8  ("Hazardous  waste," 
"Hazardous  material");  RCRA 
hazardous  wastes  are  subject  to  EPA 
manifest  requirements.  40  CFR  262.20, 


263.20.  Thus,  RCRA  hazardous  wastes 
are  hazardous  materials,  and  the 
marking  requirement  of  Michigan 
Administrative  Code  299.9406(6) 
applies  to  the  transportation  of 
hazardous  materials. 

Michigan  Compiled  Law  323.277(1) 
applies  to  "any  liquid  waste,  other  than 
unpolluted  water,  which  is  produced  by 
or  incident  to  or  results  from  an 
industrial  or  commercial  activity  or  the 
conduct  of  any  enterprise."  Mich. 
Comp.  Laws  Arm.  §  323.271(b).  From 
this  broad  definition,  it  may  be  inferred 
that  many  "liquid  industrial  wastes"  are 
not  hazardous  materials  under  the 
HMTA.  At  the  same  time,  the  term 
encompasses  liquid  hazardous  wastes, 
which,  as  noted  above,  are  hazardous 
materials.  This  marking  requirement 
thus  applies  to  a  significant  number  of 
liquid  wastes  that  are  hazardous 
materials.  Therefore,  the  two 
requirements  concern  the  "marking 
•  •  *  of  hazardous  materials,"  a 
covered  subject  under  49  App.  U.S.C. 
1804(a)(4)(B)(ii). 

The  two  Michigan  provisions  require 
that  motor  vehicles  used  to  transport 
certain  hazardous  materials  be  marked 
in  a  manner  different  from  the  HMR. 
The  HMR  require  only  that  the  vehicle 
be  placarded  to  communicate  the  hazard 
class(es)  of  the  waste(s)  being 
transported  and,  for  bulk  transport,  that 
the  identification  numbers  of  the 
waste(s)  on  board  be  displayed.  49  CFR 
172.302(a),  172.504(a);  see  Section  I.B, 
above.  In  some  cases,  no  placarding  is 
required,  or  the  "Dangerous"  placard  is 
authorized.  49  CFR  172.500(b)(1), 
172.504(b),  172.504(c),  172.504(f)(9). 
Placards  and  identification  number 
markings  may  not  be  displayed  if  no 
hazardous  wastes  are  on  board.  49  CFR 
171.2(f)(2).  The  Michigan  provisions 
require  vehicles  to  be  marked  wi\h 
descriptions,  formulated  by  the  State, 
intended  to  communicate  that  wastes 
are,  or  have  been,  on  board;  these 
descriptions  must  remain  on  the  vehicle 
even  when  it  is  empty.  These 
differences  are  not  de  minimis  or 
editorial.  The  Michigan  requirements,  as 
apphed  to  materials  designated  as 
hazardous  materials  under  the  HMTA, 
are  not  "substantively  the  same"  as  the 
Federal  requirements,  and  are 
preempted  under  49  App.  U.S.C. 
1811(a)(3). 

C.  "Obstacle"  Test 

"Liquid  industrial  waste,  '  defined  at 
§  323.271(b),  is  a  broad  category  that,  as 
indicated  by  the  parties,  includes  wastes 
that  are  not  hazardous  materials  under 
the  HMTA.  With  respect  to  the 
§  323.277(1)  marking  requirement,  the 
above  finding  of  preemption  pertains 


only  to  the  marking  of  vehicles  in  which 
hazardous  materials  are  transported.  In 
determining  whether  the  HMTA 
preempts  the  application  of  §  323.277(1) 
to  vehicles  transporting  only  liquid 
industrial  wastes  that  are  not  hazardous 
materials,  the  analysis  differs. 

The  marking  requirement  of 
§  323.277(1)  here  does  not  concern  the 
"marking*   •   •  of  hazardous 
materials,"  a  covered  subject  under  49 
App.  U.S.C.  1804(a)(4)(B).  because  we 
are  concerned  with  the  situation  where 
the  vehicle  is  used  to  transport  only 
liquid  industrial  wastes  that  are  not 
hazardous  materials.  If  the  marking 
requirement  were  an  adoption  or  a 
duplication  of  an  HMR  marking 
requirement,  the  effect  of  the 
requirement  would  be  to  treat  the 
regulated  materials  as  hazardous 
materials.  This  would  constitute,  in 
effect,  the  "designation  •   •   •  and 
classification  of  hazardous  materials," 
also  a  covered  subject  under 
§  1804(a)(4)(B).  Here,  the  Michigan 
marking  requirement  difiers  from  HMR- 
specified  markings  and  applies  to 
materials  that  are  not  hazardous 
materials.  No  covered  subject  is 
involved  and,  accordingly,  the 
"substantively  the  same"  standard  is  not 
applicable. 

As  discussed  in  Section  11,  above, 
application  of  the  marking  requirement 
to  vehicles  transporting  only  liquid 
industrial  wastes  that  are  not  hazardous 
materials  nevertheless  is  preempted  by 
the  HMTA  if: 

(1)  Compliance  with  both  the  State  •   •   • 
requirement  and  any  requirement  of  (the 
HMTA)  or  of  a  regulation  issued  under  [the 
HMTA)  is  not  possible,  (or) 

(2)  The  State  *  *  *  requirement  as  applied 
or  enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  regulations  Issued  under  |the 
HMTA). 

49  App.  U.S.C.  1811(a). 

The  marking  requirement,  as  applied 
to  liquid  industrial  wastes  that  are  not 
hazardous  materials,  "stands  as  an 
obstacle  to  the  accomplishment  and 
execution  of  the  full  purposes  and 
objectives"  of  the  HMTA,  Colorado  Pub. 
Util.  Comm'n  v.  Harmon,  above,  951 
F.2d  at  1580.  and  therefore  is 
preempted. 

The  purpose  of  the  HMTA  is  "to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  which  are 
iiiherent  in  the  transportation  of 
hazardous  materials  in  commerce."  49 
App.  U.S.C.  1801.  The  single, 
comprehensive  body  of  requirements 
concerning  hazardous  materials 
shipping  papers,  marking,  labeling,  and 
placarding  is  at  the  heart  of  the 
regulatory  framework  established  in  the 
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HMR  to  achieve  this  purpose. 
Umformity  in  this  area  is  critical  to 
ensure  that  hazardous  materials  are 
handled  appropriately  during 
transportation  and  that  emergency 
responders  can  take  efficient  and 
effective  response  action  when  an 
accident  occurs.  See  generally  H.R.  Rep. 
No.  444. 101st  Cong..  2d  Sess.  at  34 
(quoted  above). 

For  thi<  reason,  the  Office  of 
Hazardous  Materials  Safety  consistently 
has  expressed  the  position  that  the 
Federal  role  in  designating  hazardous 
materials  and  applying  maii±ig. 
labeling  and  placarding  requirements  to 
those  materials  is  exclusive.  E.g.,  IR-32. 
55  FR  36736;  IR-29,  55  FR  9304  (Mar. 
12,  1990);  IR-28,  55  FR  8884  (Mar.  8. 
1990);  IR-3, 46  FR  13918  (Mar.  26. 
1981);  IR-2, 44  FR  75566  (Dec  20, 
1979).  This  principle  has  been  judicially 
affirmed.  Missouri  Pacific  RR  Co.  v. 
RaAroad  Conun'n  of  Texas,  671  F.Supp. 
466,  481-82  fW.D.  Tex.  1987).  affd  850 
F.2d  264  (5th  Cir.  1988).  cert  den.  109 
S.Ct.  7S4  (1989).  Congress  emphasized 
the  importance  of  uniformity  in  1990, 
when  it  amended  the  HMTA  to  identify 
hazardous  materials  designation  and 
marking,  labeling  and  placarding  as 
"covered  subjects"  under  essentially 
exclusive  Federal  jurisdiction. 

RSPA  has  determined  that  hazardous 
materials  classification  by  States  and 
localities  in  a  manner  different  from  the 
HMR  undermines  the  framework  of 
hazard  identification  the  HMR 
establishes: 

The  key  to  hazardous  materials 
trar.sp>ortation  safety  is  precise 
communicatioc  of  risk.  The  proliferatioB  of 
differing  State  and  local  systems  of  hazard 
c!assi6cation  is  antithetical  to  a  uniform. 
compreher»i»e  system  of  hatardous 
materials  transportation  safety  regulation. 
This  is  precisely  the  situation  which 
G^ngress  sought  to  preclude  when  it  enacted 
the  preemption  provision  of  the  HMTA. 

IR-6,  48  FR  760,  764  (Dec.  29, 1962). 

If  every  state  were  to  assign  additional 
requirements  on  the  basis  of  indef)endeatly 
created  and  variously  named  subgroupw  of 
•  *   *  materials,  the  resulting  confusion  of 
regulatory  requirements  would  leed 
ineluctably  to  the  increased  likelihood  of 
reduced  complianca  with  the  HMR  (ajnd 
subsequent  decrease  in  public  safety. 

lR-15,  49  FR  46660.  45660  (Nov.  27. 
1984).  While  these  rulings  concerned 
the  attempt  to  apply  non-Federal 
requirements  different  bom  the  HMR  to 
hazardous  materials,  the  rationale 
applies  equally  to  marking  requirements 
imposed  on  materials  that  are  not 
hazardous  materials. 

Application  of  the  Michigan  marking 
requirement,  even  to  vehicles 
transporting  only  hquid  industrial 


wastes  that  are  not  hazardous  materials, 
is  detrimental  to  the  purposes  of  the 
H\fTA.  The  Michigan  statute  requires  a 
vehicle  marking  that  announces  the 
potential  hazard  of  an  "industrial 
waste."  Under  the  HMR.  the  term 
"waste"  is  a  component  of  the  proper 
shipping  name  of  any  RCRA  hazardous 
waste.  49  CFR  172.101(c)(9).  "Liquid 
industrial  waste."  however,  does  not 
conform  to  markings  specified  in  the 
HMR.  This  is  tantamount  to  the  creation 
of  an  additional  class  of  hazardous 
materials  with  its  own  marking 
requirements.  A  proliferation  of  vehicles 
bearing  non-conforming  markings 
would  undermine  efforts  to  educate 
hazardous  materials  employees  and 
emergency  responders  in  the  single, 
uniform  nomenclature  of  hazard 
communication  contained  in  the  HMR. 
Shippers,  consignees,  law  enforcement 
officers  and  emergency*  responders  are 
familiar  with  HX4R-specified  markings, 
which  are  referable  to  a  single,  national 
body  of  regulations.  Those  encountering 
vehicles  with  the  "liquid  industrial 
waste"  marking  may  be  uncertain  as  to 
whether  the  marking  indicates  the 
presence  of  a  hazardous  material  and.  if 
so,  what  the  material  might  be. 
Confusion  as  to  whether  the  marking  is 
an  HMR-prescribed  marking  introduces 
ambiguity  into  the  regulatory 
framework.  This  ambiguity  in  the  long 
run  tends  toward  reduced  compliance. 
Finally,  requiring  the  marking  of 
vehicles  transporting  "any  liquid  waste 
•   *   *  produced  by  *   *   *  the  conduct 
of  any  enterprise,"  Mich.  Comp.  Laws 
Ann.  §  323.271(b).  e^q>ands  the  universe 
of  vehicles  displaying  hazard  warnings 
to  include  those  that  pose  no  or  httle 
risk  to  health,  safety  or  property, 
diminishing  the  attention  that  vehicle 
hazard  warnings  under  the  HMR 
fi'amework  should  and  do  command.  In 
all  of  these  respects,  a  greater  risk  to 
public  safety  is  the  result. 

When  a  vehicle  marking  is  required, 
sufficiently  similar  to  HIvOl  markings 
that  it  appears  to  be  a  hazard  warning, 
but  that  does  not  conform  to  HMR 
markings,  the  purposes  of  the  HMTA  are 
undermined.  The  marking  requirement 
of  §  323.277(1).  as  applied  to  vehicles 
transporting  liquid  industrial  wastes 
that  are  not  hazardous  materials,  stands 
as  an  obstacle  to  accomphshing  the 
purposes  of  the  HMTA.  and  therefore  is 
preempted. 

Because  we  find  that  the  Michigan 
marking  requirement  is  preempted  as  an 
obstacle  to  the  HMTA.  we  need  not 
address  the  argument  that  it  fails  the 
"dual  compliance"  test. 


D.  Other  Ar^ments 

The  DNR  suggests  that  there  is  no 
conflict  between  the  Michigan 
requirements  and  the  HMR  because  the 
former  simply  "fill  thle]  important 
regulatory  void"  that  the  HMR  allegedly 
do  not  address.  The  DNR  does  not 
explain  the  "void"  to  which  it  refers. 
Presumably,  it  is  the  absence  of 
language  on  a  vehicle  describing  the 
wastes  it  carries,  specifically  for 
vehicles  shipping  Class  9  or  non-bulk 
wastes  not  subject  to  placarding 
requirements. 

The  HMR  are  a  comprehensive 
framework  of  packaging,  hazard 
communication  and  transportation 
controls  directed  to  ensuring  the  safe 
and  efficient  movement  of  hazardous 
materials.  Subparts  A  through  G  of  49 
CFR  part  172  establish  a  comprehensive 
system  of  hazard  communication 
through  hazardous  materials 
nomenclature,  shipping  paper,  marking, 
labeling,  placarding  and  emergency 
response  requirements  reflecting  a 
considered  balance  among  regulatory 
goals  of  risk  minimization,  feasibility  of 
administration  and  compliance,  and 
regulatory  cost. 

The  structure  of  the  HMR  is  reflected 
in  the  statutory  language  identifying 
hazardous  materials  "packing, 
repacking,  handling,  labeling,  marking, 
and  placarding"  as  a  covered  subject.  49 
App.  U.S.C.  1804(aK4)(3){ii).  With 
respect  to  this  "subject."  there  is  no 
regulatory  void  in  the  HMR;  there  is  an 
encompassing,  integrated  framewori;  of 
regulation. 

The  fact  that  the  HMR  do  not  require 
additional  descriptive  markings  on 
vehicles  transporting  hazardous  wastes 
simply  means  "that  the  Secretary'  has 
determined  that  no  regulation  is  needed 
on  that  topic."  IR-22.  54  FR  26698. 
26703  (June  23. 1989)  (decision  on 
appeal).  For  example,  the  exception  of 
Class  9  materials  from  placarding 
requirements  is  not  an  oversight,  but  the 
result  of  a  conscious  decision 
implemented  by  regulation.  49  CFR 
172.504(f)(9). 

CWTI  argues  that  the  Michigan 
requirements  will  confuse  emergency 
responders  and  the  public;  that  they 
will  result  in  additional  m.ileage  for 
marked  trucks  and  correspondingly 
greater  public  risk;  or.  in  the  alternative, 
that  they  constitute  a  de  facto  vehicle 
dedication  requirement. 

The  DNR.  conversely,  claims  that  the 
requirements  serve  important  public 
interests  by  informing  emergency 
responders.  the  public,  landfill 
operators  and  those  seeking 
transportation  services  that  marked 
vehicles  contain  or  have  contained 
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wastes.  It  contends  that  the  public 
benefits  of  the  requirements  outweigh 
the  minimal  regulatory  burden  that  they 
impose. 

Whether  Michigan's  requirements 
confuse  or,  to  the  contrary,  inform 
responders  and  the  public,  whether  in 
fact  they  increase  vehicle  mileage  and 
public  risk,  and  whether  they  constitute 
a  significant  burden  on  the  regulated 
community  are  not  relevant  to  the 
preemption  determination  concerning  a 
covered  subject,  hi  prescribing  the 
"substantively  the  same"  standard. 
Congress  has  concluded  as  a  matter  of 
law  that  in  the  area  of  covered  subjects, 
uniformity  is  paramount  and  Federal 
regulation  shall  prevail.  Colorado  Pub 
Util.  Coinw'n  v.  Harmon,  above,  951 
F.2d  at  1582-83.  This  is  true  as  well 
with  respect  to  marking  requirements 
subject  to  the  "obstacle"  test.  FD-1(R), 
58  FR  32418.  32420  Qune  9. 1993) 
(preemption  under  the  HMTA  turns  on 
the  effect,  not  the  purpose,  of  the  non- 
Federal  requirement)  (denying  petition 
for  reconsideration).  "The  relative 
importance  to  the  State  of  its  own  law 
is  not  material  when  there  is  a  conflict 
with  a  valid  federal  law,  for  the  Framers 


of  our  Constitution  provided  that  the 
federal  law  must  prevail."  Colorado 
Pub.  Util.  Comm  'n  v.  Harmon,  above, 
951  F.2d  at  1583  {quoting  Free  v.  Bland, 
369  U.S.  663,  666,  8  L.Ed.2d  180 
(1962)). 

V.  Ruling 

For  the  reasons  set  forth  above,  RSPA 
finds  that  Michigan  Compiled  Laws 
§  323.277(1)  and  Michigan 
Administrative  Code  299.9406(6), 
requiring  the  marking  of  motor  vehicles 
used  to  transport,  respectively,  "hquid 
industrial  wastes"  and  "hazardous 
wastes,"  are  preempted  by  49  App. 
U.S.C  1811(a)(3).  These  marking 
requirements  are  not  "substantively  the 
same  as"  Federal  marking,  labeling  and 
placarding  requirements.  As  applied  to 
vehicles  used  to  transport  only  liquid 
industrial  wastes  that  are  not  hazardous 
materials,  the  marking  reqxurement  at 
§  323.277(1)  is  preempted  as  an  obstacle 
to  accomphshing  the  purposes  of  the 
HMTA. 

VI.  Petition  for  Reconsideration/ 
ludicial  Review 

In  accordance  with  49  CFR 
107.211(a),  "(alny  person  aggrieved"  by 


RSPA's  decision  on  CWTI's  application 
may  file  a  petition  for  reconsideration 
within  20  days  of  service  of  the 
decision.  Any  party  to  this  proceeding 
may  seek  review  of  RSPA's  decision  "by 
the  appropriate  district  court  of  the 
United  States  *   •   •  within  60  days  after 
such  decision  becomes  final."  49  App. 
U.S.C  1811(e). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  service  If  no 
petition  for  reconsideration  is  filed 
within  that  time.  The  fiUng  of  a  petition 
for  reconsideration  Is  not  a  prerequisite 
to  seeking  judicial  review  of  this 
decision  under  49  App.  U.S.C  1811(e). 

If  a  petition  for  reconsideration  Is 
filed  within  20  days  of  service,  the 
action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  p)etition  for 
reconsideration  will  constitute  final 
agency  action.  49  CFR  107.211(d). 

Issued  in  Washington,  DC  on  February  2, 
1994. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

IFR  Doc  94-2907  Filed  2-«-94;  8:45  ami 

ttuMO  coot  mt*-m-p 


Wednesday 
^  February  9,  1994 


s      s 


I   ^  ^ 


s        i  S       I 


Part  V 


Corporation  for 
National  and 
Community  Service 

Community  Service — Summer  of  Safety 
Youth  Corps  Program;  Notice* 


6196 


Federal  Register  /  Vol.  59.  No.  27  /  Wednesday,  February  9,  1994  /  Notices 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Community  Service — Summer  of 
Safety  Youtti  Corps  Program 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  announces  the 
availability  of  up  to  $2.5  million  for 
grants  to  support  existing  public  or 
private  nonprofit  summer  youth  corps 
programs  addressing  public  safety  or 
environmental  needs  in  local 
Xonununities.  These  funds  will  provide 
opportunities  for  approximately  1000 
youth  to  serve  their  communities  on  a 
full-time  basis  during  the  summer  while 
earning  a  limited  stipend  and  a  $1000 
post-service  educational  award. 
DATES:  The  deadline  for  the  submission 
of  proposals  is  Monday,  March  21, 1994. 
ADDRESSES:  All  proposals  should  be 
submitted  to  the  Corporation  for 
National  and  Community  Service,  1100 
Vermont  Avenue,  NW.,  Washington  DC, 
20525. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Nathalie  Augustin,  Senior  Program 
Officer,  at  the  Corporation  for  National 
and  Community  Service,  (202)  606- 
5000,  ext.  116. 

SUPP1.EMENTARY  INFORMATION: 
Background 

On  September  21, 1993,  the  President 
signed  into  law  the  National  and 
Community  Service  Trust  Act  (the  Act). 
which  created  the  Corporation  for 
National  and  Conmmnity  Service.  The 
Corporation's  mission  is  to  engage 
Americans  of  all  ages  and  backgrounds 
in  service  that  addresses  the  nation's 
education,  public  safety,  health,  and 
environmental  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so, 
the  Corporation  will  foster  civic 
responsibility,  strengthen  the  ties  that 
bind  us  as  a  people,  and  provide 
educational  opportimity  for  those  who 
make  a  substantial  commitment  to 
service. 

The  Corporation  is  a  new  Federal 
agency  that  encompasses  the  work  and 
staff  of  two  existing  independent 
agencies,  the  Commission  on  National 
and  Community  Service  and  ACTION. 
The  Corporation  will  fund  a  new 
national  service  initiative  called 
AmeriCorps,  service-learning  initiatives 
in  elementary  and  secondary  schools 
and  institutions  of  higher  education, 
and  the  new  National  Civilian 
Community  Corps.  The  Corporation  will 
also  engage  in  efforts  to  improve  the 


quality  of  service  programs  and 
continue  to  support  the  Volunteers  In 
Service  To  America  (VISTA)  program 
and  the  senior  volunteer  programs 
previously  sponsored  by  ACTION. 
The  Act  generally  authorizes  the 
Corporation  to  support  summer  service 
programs.  Pursuant  to  this 
authorization,  the  Corporation  has 
estabhshed  a  range  of  Summer  of  Safety 
initiatives  which  will  focus  on 
enhancing  public  safety.  These  are 
briefly  described  in  Appendix  #1.  The 
youth  corps  component  of  the  Summer 
of  Safety  program  will  provide  an 
opportunity  for  school-age  youth  to 
make  a  full-time  commitment  to 
addressing  the  public  safety  needs  of 
their  communities  during  their  simimer 
vacation.  Because  summer  youth  corps 
programs  ty-pically  concentrate  their 
activities  on  environmental  projects, 
applicants  may  propose  environmental 
projects  in  addition  to  public  safety 
projects. 

Objectives  of  the  Sununer  of  Safety 
Program 

The  Summer  of  Safety  Program  is 
being  launched  to  respond  to  the 
growing  fear  of  and  frustration  over  the 
levels  of  crime  and  violence  in 
commimities  in  every  part  of  the 
country.  The  1994  Sunamer  of  Safety 
will  demonstrate  the  potential  of 
national  service  to  respond  to  these 
urgent  needs  by  tapping  the  talents  and 
energies  of  Americans  of  ail  ages  and 
backgrounds— especially  young  adults. 
Specifically,  Summer  of  Safety  will 
address  the  public  safety  needs  of 
communities  by  achieving  the  followdng 
objectives: 
— Making  direct,  demonstrable  impacts 

on  crime,  violence  and  fear  by 

identifying  and  meeting  public  safety 

needs. 
— Building  new  partnerships  and 

collaborations  for  safety  that 

capitalize  on  all  of  the  community's 

resources. 
— Demonstrating  that  every  citizen — 

especially  young  people — can  help 

make  communities  safer. 
— Providing  seed  support  for  innovative 

service  programs  that  address  public 

safety  needs. 
— Stimulating  public  interest  in  national 

service  as  a  means  to  respond  to 

America's  problems. 

Program  Overview 

The  Corporation  will  award  up  to  $2.5 
million  to  support  existing  simimer 
youth  corps  programs  operated  by  State 
agencies,  Indian  tribes,  and  private 
nonprofit  organizations.  Of  the  available 
funds.  States  will  be  able  to  compete  for 
SI  million  dollars,  Indian  tribes  and 


private  nonprofit  organizations  will  bf 
able  to  compete  for  $1.5  million.  Onf 
milhon  dollars  will  be  reserved  in  the 
National  Service  Trust  Fund  for 
educational  awards  to  up  to  1 ,000 
participants  who  successfully  complete 
the  summer  program. 

Funded  youth  corps  programs  must 
engage  youth  in  service  projects  that 
address  public  safety  or  environmental 
needs.  The  term  "youth  corps  program" 
means  a  program  such  as  a  conservation 
or  youth  service  corps  that: 
— Undertakes  meaningful  service 

Eroiects  with  visible  public  benefits; 
iciudes  as  participants  youths  and 
young  adults  between  the  ages  of  16 
and  25,  inclusive,  including  out-of- 
school  youths  and  other 
disadvantaged  youths  (such  as  youths 
with  limited  basic  skills,  youth  in 
foster  care  who  are  becoming  too  old 
for  foster  care,  youths  of  limited 
English  proficiency,  homeless  youths 
and  youths  who  are  individuals  with 
disabilities)  who  are  between  those 
ages;  and 
— Provides  those  participants  with: 
crew-based,  hi^ly  structured,  and 
adult-supervised  work  experience,  life 
skills,  education  career  guidance  and 
counseling,  employment  training,  and 
support  services;  and  the  opportunity 
to  develop  citizenship  values  and 
skills  through  service  to  their 
community  and  the  United  States. 
Grants  will  be  awarded  to  operate  10- 
to  12-week  summer  youth  corps 
programs.  Service  activities  during  the 
summer  must  focus  on  the  areas  of 
public  safety  and  the  environment.  At 
least  one-half  of  the  funds  awarded  will 
support  public  safety-related  service 
activities.  Permissible  activities  include 
assisting  in  community  policing 
initiatives,  escorting  seniors  in  high- 
crime  neighborhoods,  and  recreation/ 
activities  for  children  and  youth  that 
incorporate  violence  prevention  and 
safety  education.  See  Appendix  #2  for 
an  approach  to  developing  a  public 
safety  program  and  examples  of  possible 
public  safety  activities  in  which 
corpsmembers  may  be  engaged. 

In  addition  to  public  safety  activities, 
youth  corps  programs  may  also  engage 
in  environmental  activities  including: 
— Revitalizing  neighborhoods  by 
creating  and  maintaining  trees,  green 
spaces,  and  recreation  areas; 
— Eliminating  environmental  risks 
through  education,  testing,  and 
cleanup; 
— Reducing  waste  through  energy 
efficiency  efforts,  recycling,  and  other 
conservation  measures; 
—Conserving  and  restoring  public 
lands,  forests,  rivers,  streams,  and 
wetlands; 
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— Making  parks  more  accessible  through 
trail  maintenance  and  infrastructure 
improvements;  and 
— Sampling,  mapping,  monitoring,  and 
'ecording  the  status  and  trends  of  air, 
water,  groundwater,  land,  plants,  and 
animals. 

Programs  do  not  have  to  address  both 
public  safety  and  environmental  needs. 
Some  programs  may  focus  solely  on 
public  safety  projects,  other  programs 
may  focus  solely  on  environmental 
projects;  and  still  others  may  focus  on 
both  issue  areas.  We  note  again  that  at 
least  one  half  of  the  funds  awarded  will 
be  used  to  support  programs  engaging  in 
public  safety. 

Eligibility 

States,  through  a  Corporation- 
approved  State  Commission.  Alternative 
Administrative  Entity  (AAE),  or 
Transitional  Entity  (TE),  are  eligible  to 
submit  applications  to  support  existing 
State-operated  summer  youth  corps 
programs  piusuant  to  Subtitle  C  of  the 
Act  (AmeriCorps  Grants).  If  a  State  has 
yet  to  establish  a  State  Commission  or 
AAE,  such  a  State  may  designate  a  State 
agency  (including  a  State  Lead  Agency 
that  was  designated  to  administer  grants 
awarded  by  the  Commission  on 
National  and  Community  Service)  to 
serve  as  a  TE. 

Private  nonprofit  organizations  and 
Indian  Tribes  operating  existing  youth 
corps  programs  are  also  eligible  to  apply 
for  funds  pursuant  to  Subtitle  H  of  the 
Act  (Investment  for  Quality  and 
Innovation). 

Program  Requirements 

Fimded  programs  must  comply  vnth 
the  following  requirements: 

(1)  Programs  must  seek  to  strengthen 
the  ability  of  the  community  to  utilize 
commimity  service  as  a  means  of 
responding  to  problems  of  crime, 
violence  and  fear  or  environmental 
problems.  In  order  to  respond  to  such 
problems,  programs  must  clearly 
identify  the  specific  needs  they  seek  to 
address. 

(2)  Programs  must  estabUsh  specific 
objectives  that  reflect  demonstrable 
positive  outcomes  in  the  areas  of  public 
safety  or  the  environment.  These 
objectives  should  be  directly  related  to 
alleviating  the  identified  needs. 

While  the  goal  of  pubUc  safety 
projects  should  be  the  reduction  of 
crime,  violence  and  fear  in  the 
commimities  served,  it  may  be  very 
difficult  to  document  such 
accomplishments,  given  the  limited 
time  during  which  a  siunmer  program 
can  operate.  Accordingly,  as  well  as 
quantifiable  measures  of  outcome,  there 
may  also  be  intermediate  measures  of 


effort  and  accompUshment  which  are 
appropriate  as  specific  objectives. 

Examples  of  such  objectives — each  of 
which  should  address  only  one  activity 
and  include  one  result — may  include 
reduction  in  reported  crime  of  XX% 
(generally  or  in  more  limited  focus,  e.g., 
robberies  of  convenience  stores,  gang- 
related  assaults,  attacks  against  senior 
citizens,  etc.),  XX%  of  neighborhood 
residents  feel  safer  compared  to  before 
program,  XX  victims  of  violent  crime 
assisted  at  court  or  at  home,  XX  Safe 
Houses  established,  XX  playgrounds 
refurbished  and  supervised,  etc. 

Examples  of  demonstrable  objectives 
for  environmental  projects  include  XX 
trees  planted,  XX  low-income  homes 
tested  for  lead  paint  and  radon,  XX% 
participation  in  a  community  recycling 
project,  XX  miles  of  trails  built. 

(3)  Programs  proposing  to  engage  in 
any  pubUc  safety  activities  must  form 
collaborative  partnerships  with 
organizations  within  the  community 
that  will  enhance  the  capacity  of  the 
community  to  respond  to  problems  of 
crime,  violence,  and  fear.  Given  the 
range  of  needs  that  must  be  met  and  the 
variety  of  possible  service  activities  that 
may  help  meet  these  needs,  there  are 
many  organizations,  institutions  and 
individuals  within  the  community  that 
can  meaningfully  contribute.  Such 
organizations  include:  law  enforcement, 
schools,  and  other  pubUc  agencies; 
private  nonprofit  organizations 
(including  victim  assistance  and  youth- 
serving  organizations);  health  and 
welfare  programs;  senior  centers;  civic 
organizations;  youth  groups;  and  the 
business  sector. 

(4)  There  are  activities  that  are  not 
appropriate  for  Summer  of  Safety  youth 
corps  participants.  Concern  for  the 
physical  safety  of  participants  and  the 
specialized  training/skill  requirements 
for  certain  law  enforcement/corrections 
tasks  limit  the  types  of  service  activities 
which  are  appropriate.  Certain  other 
activities  are  not  appropriate  absent  a 
clear  link  to  a  broad  community  public 
safety  effort.  Finally,  some  tasks  are  not 
suitable  for  national  service  programs  at 
all.  Specifically: 

— ^The  Corporation  will  not  support 
programs  which  place  service 
participants  in  situations  that  (i) 
involve  the  arrest  process,  (ii)  involve 
the  chain  of  custody  of  evidence,  (iii) 
involve  witnessing  criminal  incidents 
which  may  result  in  participants 
being  called  as  witnesses  in 
adjudicatory  proceedings,  (iv)  result 
in  intentional  contact  with  suspected 
criminal  offenders,  (v)  involve  contact 
with  defendants  or  convicted 
offenders  without  appropriate 


safeguards  in  place,  or  (vi)  otherwise 
pose  significant  risk  to  participant 
safety  (e.g.,  working  alone  in  a  high 
crime  neighborhood). 

— Grant  funds  may  not  be  used  to 
support  programs  that  merely  provide 
positive  activities  for  youth  (e.g., 
recreation,  field  trips,  cultural 
opportunities,  sociaiyathletic  events, 
vocational  support,  academic 
assistance,  mentoring).  Although  the 
Corporation  recognizes  the 
importance  of  such  activities  and 
their  indirect  coimection  to  public 
safety  in  the  long  term,  grant  funds 
may  not  be  used  to  support  such 
activities  imless  they  are  conducted  as 
components  of  broad  public  safety 
initiatives. 

— Activities  that  do  not  provide  a  direct 
benefit  to  the  community,  such  as 
clerical  work  or  research,  may  be 
performed  if  they  support  direct 
service,  but  may  not  be  the  primary 
activity  of  a  national  service  program. 

— Certain  activities  are  prohibited  for 
participants  in  national  service 
programs.  These  activities  include:  (i) 
Efi^orts  to  influence  legislation;  (ii) 
organizing  protests,  petitions, 
boycotts  or  strikes;  (iii)  assisting  or 
deterring  union  organizing;  imf>airing 
contracts  for  services  or  collective 
bargaining  agreements;  (iv)  partisan 
political  activity;  (v)  religious 
instruction;  and  (vi)  benefiting 
profitmaking  businesses,  labor 
imions,  partisan  pohtical 
organizations,  or  non-profit 
organizations  which  fail  to  comply 
with  Section  501(c)  of  the  Internal 
Revenue  Code.  Further  information 
about  these  prohibited  activities  may 
be  found  in  the  Corporation's 
Proposed  Regulations,  published  in 
the  Federal  Register  on  January  7, 
1994. 

(5)  Programs  must  actively  seek  to 
include  participants  from  diverse  racial, 
ethnic,  economic,  and  educational 
backgroimds,  and  include  residents 
from  the  community  where  the  program 
will  be  conducted. 

(6)  Programs  must  provide 
appropriate  training  and  educational 
opportunities,  including  service 
learning,  to  participants. 

(7)  The  physical  safety  of  participants 
must  be  of  paramount  concern.  Thus, 
programs  must  demonstrate  their  plans 
for  ensuring  the  physical  safety  of 
participants. 

(8)  Programs  must  provide  a  living 
allowance  in  an  amount  not  to  exceed 
$170  per  week.  The  Corporation  will 
provide  a  $1000  post-service 
educational  award  to  participants  who 
successfully  complete  the  summer 
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program.  The  award  may  be  used  only 
for  higher  educational  purposes, 
including  loan  repayment,  or  certain 
types  of  vocational  training.  The 
educational  awards  will  be 
administered  through  the  National 
Service  Trust  Fimd.  In  order  for  a 
participant  to  receive  the  educational 
award,  such  participant  must 
successfully  complete  a  minimum  of 
381  hours  of  service  during  the  course 
of  the  summer  program.  Up  to  10  hoiu^ 
per  week  of  classroom  training  and 
education  activities  may  be  counted 
toward  these  service  hours. 

(9)  Programs  must  agree  to  (a)  begin 
operations  between  June  1,  and  |ime  20, 
1994,  (b)  officially  "launch"  summer 
activities  on  June  21, 1994,  and  (c) 
conclude  by  Augxist  24, 1994. 

(10)  Programs  must  track  progress 
toward  achievement  of  their  program 
objectives.  Programs  must  also  monitor 
the  quality  of  service  activities,  the 
satisfaction  of  both  persons  served  and 
program  participants,  and  management 
effectiveness.  Internal  evaluation  and 
monitoring  should  be  a  continuous 
process  allowing  for  frequent  feedback 
and  quick  correction  of  weaknesses. 
Additionally,  programs  must  coop>erate 
with  the  Corporation  and  its  evaluators 
in  all  Corporation  monitoring  and 
evaluation  efforts.  As  part  of  these 
efforts,  programs  must  collect  and 
submit  to  the  Corporation  certain 
participant  data,  including  the  total 
number  of  participants  in  the  program, 
and  the  number  of  participants  by  race, 
ethnicity,  sex,  age,  economic 
background,  education  level,  disability 
classification,  and  geographic  region. 
The  Corporation  will  provide  forms  for 
collecting  participant  data. 

(11)  Programs  must  comply  with  a 
number  of  match  requirements  outlined 
below.  The  program  cost  match  may  be 
in  cash  or  in-kind  services.  Other 
Federal  funds  may  be  used  as  a  match 
for  the  purpose  of  this  proposal,  except 
as  noted  below.  Programs  are 
encouraged  to  exceed  the  required 
match  amoimts  because  evidence  of 
such  "over-matching"  will  be  a  factor  in 
the  selection  of  programs.  Programs 
must  provide  a  match  of  at  least: 

— 25%  of  the  cost  of  operating  the 
program;  and 

—15%  of  the  cost  of  the  living 
allowance  for  participants.  This 
match  may  not  include  in-kind 
services  or  other  Federal  funds. 

(12)  Awards  made  by  the  Corporation 
are  Federal  Grants,  and  will  be  subject 
to  the  Corporation's  Regulations, 
applicable  Office  of  Management  and 
Budget  Circulars,  including  Audit 
Requirements,  and  other  appropriate 


Federal  Statutory  requirements.  These 
various  requirements  will  be 
incorporated  into  the  terms  and 
conditions  of  the  grant  award. 

The  Corporation's  proposed  program 
regulations  were  published  in  the 
Federal  Register  (Volume  59,  No.  5)  on 
January  7, 1994.  The  Corporation 
intends  to  issue  its  regulations  in  final 
form  prior  to  the  apphcation  submission 
deadline. 

Proposal  Guidelines 

AppUcants  must  submit  an  unbound 
original  and  four  (4)  unbound  copies  of 
their  appUcations.  Applications  must  be 
received  by  the  Corporation  by  6:00 
p.m.  Eastern  Daylight  Saving  time, 
March  21. 1994.  Applications  must  be 
mailed  or  hand-defivered  to  the 
Corporation.  1100  Vermont  Avenue, 
NW..  Washington.  DC  20525.  Facsimiles 
will  not  be  accepted. 

Proposals  should  not  exceed  twenty- 
five  (25)  typewritten,  double-spaced 
pages,  including  title  page,  budget, 
budget  narrative,  all  attachments  or 
appendices,  organized  and  labeled  in 
the  following  categories. 

/.  Title  Page 

The  title  page  should  provide  the 
following  information:  (1)  Specification 
that  funds  are  being  requested  under  the 
Simmier  of  Safety  Youtii  Corps 
Programs:  (2)  the  name  and  address  of 
the  legal  apphcant.  and  signature  of  its 
authorized  executive;  (3)  the  amount  of 
Corporation  funds  requested,  and  the 
amount  of  non-Federal  match;  (4)  the 
number  of  participants:  and  (5)  one 
paragraph  describing  the  proposed 
activities  (including  the  amount  of 
requested  funds  which  will  be  used  to 
support  public  safety  projects)  and  the 
target  community. 

//.  Program  Narrative 

A  narrative  describing  the  proposed 
program  should  be  organized  in  the 
following  manner. 

(A)  Needs 

(1)  Discuss  the  specific  needs  or 
problems  that  exist  in  the  target 
community/neighborhoodfs)  which  the 
program  will  address.  Sources  of  official 
data  (demographic  data,  crime  offense 
data,  etc),  public  opinion  surveys, 
expert  analysis  and  other  sources  of 
local  information  are  all  useful. 

(2)  Describe  specifically  how  the 
program  will  address  the  identified 
problem(s).  Outcomes  must  be 
measvirable  and  direct. 

(3)  Discuss  why  the  method  of 
addressing  needs  will  be  effective  in 
achieving  the  specified  objectives 
established  by  the  program.  This  should 


include  discussion  of  long-term  effects 
(e.g.,  safe  houses  established  during  the 
summer  will  continue  to  operate  during 
the  school  year,  vacant  lots  will  be 
converted  into  community  gardens  or 
green  spaces,  neighborhood  volunteers 
will  continue  activities  initiated  during 
the  sximmer,  etc.) 

(B)  Participants 

(1)  Describe  plans  to  recruit,  screen, 
select,  and  assign  a  qualified  pool  of 
participants,  including  individuals  from 
the  community  served. 

(2)  Describe  the  training  and 
education  to  be  provided  to  participants 
to  ensure  successful  involvement  in  the 
summer  program. 

(3)  Discuss  how  the  entire  summer 
experience  for  participants — including 
orientation,  training,  service  activities, 
etc. — will  develop  useful  skills,  teach 
participants  about  public  safety  and 
environmental  issues,  promote  active 
citizenship,  and  strengthen  participants' 
commitment  to  service. 

(4)  Describe  the  poHcies  and  practices 
designed  to  assure  the  safety  of 
participants  while  carrying  out  service 
activities. 

(5)  Describe  plans  to  provide  health 
care  and  appropriate  child  caie  for 
certain  program  participants. 
Preliminary  guidance  may  be  found  in 
the  Corporation's  proposed  regulations 
(See  Appendix  #3).  These  plans  may  be 
revised  prior  to  grant  approval  as  a 
result  of  requirements  in  this  area  that 
will  be  set  forth  in  the  Corporation's 
final  regulations. 

(6)  Describe  the  arrangements  that 
will  be  made  to  provide  for  appropriate 
program  and  participant  liability 
coverage. 

(7)  Describe  the  arrangements  that 
will  be  made  to  cover  on-the-job  injury 
to  participants,  such  as  Unkage  vfith 
State  Workers*  Compensation  or  other 
appropriate  accident  and  injury 
poUcies. 

(C)  Service  Activities 

(1)  Describe  the  specific  service 
activities  that  will  be  conducted  by  the 
program. 

(2)  Identify  the  number  of  participants 
and  unstipended  volunteers,  if 
appropriate,  who  will  serve  in  each  of 
the  identified  activities. 

(3)  Discuss  how  participants' 
background,  skills  or  other  factors  will 
influence  the  assignment  of  participants 
to  the  various  service  activities. 

(4)  Describe  the  training  participants 
will  receive  to  enable  them  to  carry  out 
service  assignments. 


(5)  Descrioe  procedures  for  the 
supervision  of  participants  engaged  in 
service  activities. 
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(6)  Discuss  the  process  by  which  the 
program  will  ensure  that  service 
participants  will  not  displace  paid 
workers,  including  consultations  with 
appropriate  labor  unions. 

(D)  Continuation 

(1)  While  demonstrable  impact  should 
be  evidenced  during  the  summer,  it  is 
not  likely  that  problems  will  be 
completely  solved  during  a  10  to  12- 
week  period.  Efforts  with  a  longer-term 
horizon,  such  as  the  development  of 
plans  for  action  beyond  the  scope  of  the 
summer  effort,  may  also  begin  during 
the  summer.  It  is  important  to  ensure 
that  promising  community-based 
activities  are  not  lost  at  the  end  of  the 
summer. 

Unless  a  program  will  achieve  its 
entire  intended  impact  in  the  summer 
only  or  its  impact  will  be  long-term 
without  further  program  effort,  plans  to 
continue  the  service  projects  should  be 
addressed  in  the  proposal.  Examples  of 
ways  in  which  a  program  could  seek  to 
continue  the  service  projects  begim  in 
the  summer  include  the  following: 
— The  service  projects  could  continue  to 
be  carried  out  by  an  organization — 
including  the  appUcant  or  partner 
organizations — using  other  resources; 
— A  combination  of  local.  State  and 
private  funds  could  be  secured,  thus 
permitting  the  continuation  of  service 
and  volunteer  activities;  or 
— The  program  partnership  could 
establish  (or  expand)  an  effective 
volunteer  cadre  to  continue  its  efforts. 

(2)  Identify  priority  activities  or 
strategies  which  will  be  sustained 
following  the  summer.  This  may  be  the 
entire  service  projects,  select 
components,  or  efforts  begun  in  the 
summer  that  will  be  brought  to  fruition. 

(3)  Describe  the  resources  and 
approaches  that  will  assure 
continuation  of  the  procr^  activity. 

(4)  Programs  that  will  accomplish 
their  objectives  by  the  end  of  the 
summer  or  those  that  have  no  need  to 
sustain  activity  because  they  will 
achieve  long-term  impact  as  a  result  of 
the  summer  effort  need  not  respond  to 
this  section. 

(E)  VVorkplan/TimeUne 

(1)  Identify  steps  and  milestones  in  a 
program  development,  implementation 
and  management  process  that  begins 
April  8  (the  date  by  which  successful 
applicants  will  receive  notice  of 
selection)  and  ends  on  August  24. 

(2)  Incorporate  a  required  national- 
scope  training  and  technical  assistance 
workshop  for  the  leadership  (program 
director  and  two  key  supervisory  staff) 
of  programs  that  will  engage  in  public 
safety  activities  in  late  April. 


(3)  Absent  a  compelling  reason  to  do 
otherwise,  estabUsh  the  week  of  June  13 
for  participant  orientation  and  training, 
use  June  21  as  the  official  date  to 
"launch"  their  efforts,  and  end  the 
program  by  August  24. 

(F)  Applicant  Capacity 

(1)  Describe  the  applicant's  capacity 
to  develop  and  administer  the  program; 
include  a  description  of  any  experience 
rurming  pubic  safety  or  environmental 
programs,  or  managing  the  tj'pes  of 
partnerships  needed  for  effective  public 
safety  projects. 

(2)  Include  brief  resumes  or  other 
descriptions  of  the  experience  and 
background  of  proposed  or  actual 
program  director  and  key  supervisory 
staff.  Please  note  that  such  attachments 
wall  count  towards  an  applicant's 
overall  20-page  Umitation. 

(3)  For  programs  engaging  in  public 
safety  activities,  or  for  programs  which 
have  established  certain  partnerships  to 
carry  out  environmental  projects, 
describe  the  working  relationships  that 
exist  with  the  appropriate  community 
organizations  and  public  agencies, 
including  the  local  law  enforcement 
agency. 

(4)  Certify  the  applicant's  willingness 
to  promote  a  national  identity  for  the 
Summer  of  Safety  program,  as  an 
AmeriCorps  project,  through  the  use  of 
logos  and  other  materials,  and 
participate  in  activities  such  as  common 
opening  or  closing  ceremonies  and  other 
events. 

(G)  Partnership 

(1)  For  applicants  proposing  public 
safety  activities,  identify  the 
organizations  and  agencies  (and,  if 
appropriate,  individuals)  that  have 
committed  to  participating  in  the 
partnership  effort,  and  identify  the 
leader  of  the  partnership. 

(2)  Describe  the  commitment  each 
partner  has  made  to  carry  out  specific 
roles  and  to  contribute  specific 
resources  (training,  expertise,  space, 
supplies,  funds,  publicity,  etc.)  to 
support  the  program. 

(H)  Monitoring  and  Evaluation 

(1)  Describe  how  progress  toward 
program  objectives  will  be  monitored. 

(2)  Describe  how  the  quality  of  service 
activity  and  the  satisfaction  of  both  the 
participants  and  the  individuals  or 
institutions  served  will  be  assessed  on 
an  on-going  basis. 

(3)  Include  sound  plans  for  ensuring 
that  the  required  descriptive  and 
demographic  data  is  collected. 

(4)  Include  the  results  from  previous 
evaluations. 


(5)  Commit  to  cooperating  with  the 
Corporation's  national  evaluation  effort. 

///.  Budget 

(1)  The  Budget  Summary  Form 
included  here  should  be  completed.  On 
an  attached  sheet,  please  provide  brief 
explanations  and/or  justifications  of 
each  budget  item. 

(2)  "Other  Expenses"  may  include 
other  allowable  costs  (including  such 
things  as  local  training,  equipment, 
transportation,  insurance,  etc.),  related 
to  the  operation  of  the  program.  Each 
component  of  "other  expenses"  must  be 
explained. 

(3)  The  Corporation  is  in  the  process 
of  determining  the  advisability  of 
requiring  health  care  coverage  for 
participants  (see  Appendix  #3).  For 
purposes  of  this  budget,  please  reflect  a 
line  item  for  health  care  equal  to  S300 
per  participants,  S255  of  which  is  paid 
for  by  the  Corporation  and  $45  of  which 
is  paid  for  by  the  program. 

(4)  For  those  programs  proposing 
public  safety  projects,  include  in  your 
budget  an  estimate  of  $700  for  the  cost 
of  travel  and  per  diem  for  the  program 
director  and  two  key  supervisory  staff  to 
attend  a  three  day  training  program  that 
will  be  held  in  late  April  in  a  location 
to  be  determined  by  the  Corporation. 

(5)  The  educational  award  of  $1000 
for  participants  who  successfully 
complete  the  program  will  be 
administered  directly  by  the 
Corporation  and  should  not  be  included 
in  the  budget  submitted  for  this 
proposal. 

Selection  Criteria 

The  following  criteria  will  be  used  to 
select  applicants  for  award.  Each  criteria 
will  be  considered  up  to  the  percentage 
of  the  total  proposal  as  noted. 

(1)  Quality  (65%) 

(a)  Plan  (30%):  The  program  narrativt 
describes  a  high  quality  public  safety 
and/or  environmental  service  initiative 
with: 

— Direct  demonstrable  outcomes; 
— Feasible  project  implementation  plaiir 

and  realistic  timetables,  which  were 

developed  with  input  from  the 

community  to  be  served; 
— A  range  of  service  activities 

appropriate  to  community  needs  and 

participant  backgrounds  and  skills. 

Discussion  of  proposed  service 

activities  should  include  description 

of  specific  assignments; 
— Recruitment  and  selection  plans  that 

v^ll  attract  a  qualified  and  diverse 

group  of  participants,  including 

community  residents; 
— Evaluation  reports,  if  available,  that 

support  the  proposed  program;  and 
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— Self-assessment  techniques  to  monitor 
performance  against  objectives, 
(b)  Applicant  and  Partnership  (35%): 

The  applicant  organization  evidences: 

— The  existence  or  selection  of  a  well- 
qualified  project  director  and 
supervisors  for  participants; 

— Experience  in  operating  public  safety 
or  environmental  initiatives; 

— Track  record  demonstrating  capacity 
to  organize  and  facilitate  partnership 
of  participating  agencies  and 
organizations;  and 

— Ability  to  conduct  fiscal  affairs  of 
program. 
In  addition,  for  applicants  proposing 

public  safety  activities,  the  proposal 

identifies  a  broad-based  working 

partnership  of  agencies  and 

organizations  to  carry  out  public  safety- 
related  service  activities  that: 

— Includes  appropriate  public  and 
private  agencies  and  organizations 
with  track  records  of  operating  public 
safety  programs  and  youth  and 
community  efforts.  If  local  law 
enforcement  agencies/organizations 
are  not  included,  proposal  must 
explain  why  the  participation  of  law 
enforcement  is  not  necessarj-; 

— Includes  re:.idents  of  the  communities 
in  which  the  progrcira  will  be  based; 

— Evidences  specilic  conunitment  from 
participating  entities  to  contribute  to 
and  cooperate  with  activities  initiated 
bv  community  partnership; 

— identifies  tasks  and  roles  to  be  carried 
out  by  partnership  members  during 
project  planning  phase  (prior  to 
summer)  and  during  operating  phase; 
and 

— Defines  procedures  for  the  effective 
operation  of  a  practical  working 
partnership. 

(2)  Cost  Effectiveness  (15%) 

The  proposal  evidences  a  cost 
effective  approach  to  the  use  of 
Corporation  and  other  Federal  funds 
and  non-Federal  resource  (cash,  in-kind, 
and  human).  Specifically: 
— The  budget  is  reasonable  for  the 

proposed  service  activities  and  the 

identified  community  needs: 
— The  match  requirement  is  achieved. 

Additional  match  that  enhances  the 

cost  effectiveness  of  the  proposal  is 

strongly  encouraged; 
— The  extent  and  type  of  matching 

funds  and  other  resources  from  other 

public  (including  Federal  agencies 

and  private  sources  will  be 

considered;  and 
—Linkages  with  other  federally-funded 

programs  are  encouraged. 

(3)  Sustainability  (10%) 

The  quahty  and  feasibiUty  of  plans  to 
sustain  especially  effective  elements  of 


program  activity  following  the 
completion  of  the  summer  program 
vrithout  additional  Corporation  funding 
will  be  considered. 

(4)  Innovation  and  Replication  (10%) 

The  proposal  incorporates  innovative 
approaches  to  partnerships,  community 
involvement,  and  service,  and  evidences 
strategies  and  activities  potentially 
replicable  in  other  locations. 

In  addition  to  the  above  criteria,  the 
Corporation  will  give  special 
consideration  to:  (1)  Youth  corps 
programs  that  previously  received 
funding  fi-om  the  Commission  on 
National  and  Community  Service,  under 
the  American  Conservation  and  Youth 
Ser\ice  Corps  program,  to  operate 
summer  programs;  and  (2)  programs 
with  creatively  designed  service  projects 
that  meet  both  environmental  and 
public  safety  needs,  e.g.,  a  project  that 
involves  the  c!ean-up  and  creation  of  a 
green  space  in  a  vacant  lot  that  has 
attached  much  criminal  activity. 

Moreover,  the  Corporation  will  ensure 
that  at  least  50%  of  the  funds  awarded 
to  States  for  State-operated  corps  will 
support  projects  that  will  be  conducted 
in  areas  of  need,  as  detailed  in 
Appendix  #4. 

Application  Review  and  Selection 
Process 

The  Corporation  will  evaluate  the 
applications  using  a  panel  of  reviewers 
consisting  of  experts  in  the  field  of 
public  safety,  youth  corps,  and  the 
environment.  Publication  of  this 
announcement  does  not  obligate  the 
Corporation  to  award  any  specific 
number  of  grants  or  to  obligate  the 
entire  amount  of  funds  available. 

Notification  of  tentative  selection  will 
be  made  by  April  8, 1994.  Selections 
will  be  considered  tentative  until 
execution  of  a  final  grant  agreement, 
which  may  require  discussions  between 
Corporation  and  program  staff  to  resolve 
remaining  financial  or  programmatic 
issues  and  to  refine  and/or  further 
develop  plans  or  specific  strategies. 

Appendix  1 

The  other  components  of  1994 
Summer  of  Safety  which  are  sponsored 
by  the  Corporation  for  National  and 
Community  Service  are  briefly 
described  below.  For  further 
information  about  any  of  these  Summer 
of  Safety  initiatives,  please  contact  the 
Corporation. 

Summer  of  Safety  Grants  Program — ^The 
Summer  of  Safety  Grants  program  will  - 
provide  opportunities  for  1000  participants, 
at  least  17  years  of  age.  to  serve  full-time  in 
community -based  collaborative  efforts  to 
respond  to  public  safety  needs  related  to 


crime,  violence  and  fear.  Awards  will  be 
made  in  10  to  20  locations — both  urban  and 
rural — to  programs  run  by  partnerships  that 
may  include  law  enforcement,  other  public 
agencies,  nonprofit  and  community-based 
organizations,  institutions  of  higher 
education,  Indian  Tribes,  and  the  business 
community. 

VISTA  Summer  Associates— The  \1STA 
Summer  of  Safety  program  will  support  1,000 
full-time  VISTA  Summer  Associates 
beginning  service  between  June  1  and  June 
21,  and  serving  from  ft-10  weeks  on  projects 
which  also  have  full->'ear  VISTA  Volunteers 
assigned.  Participants  will  receive  a  living 
allowance,  and  those  who  successfully 
complete  the  summer  term  of  service  are 
eligible  to  receive  a  Sl.OOO  educational  award 
from  the  National  Service  Trust. 

VISTA  Summer  Associate  activities  will 
address  the  issues  of  crime,  violence,  and 
fear  in  low-income  communities  by  working 
on  efforts  such  as  community  policing,  crime 
prevention,  and  victim  assistance.  Both  new 
and  existing  VlSTA-sponsoring  organizations 
are  eligible  to  apply  for  VISTA  Summer 
Associates  through  ACTION  State  Offices 
which  will  provide  technical  assistance  in 
developing  project  applications. 

Learn  and  Serve  America — Summer  of 
Safety  grants  of  up  to  550,000  will  be  made 
through  the  Corporation's  Learn  &  Serve 
America  program  to  engage  1500  youth 
between  the  ages  of  five  and  seventeen  in 
innovative  public  safety-related  community 
service.  Eligible  applicants  are  public  or 
private  nonprofit  organizations  that  have 
experience  working  with  school-age  youths, 
and  that  have  been  in  existence  for  at  least  ■ 
one  year.  K-12  Summer  of  Safety  programs 
must  be  innovative,  and  may  encompass 
multiple  program  sites. 

National  Senior  Volunteer  Corps — ^The 
National  Senior  Volunteer  Corps  will  fund  20 
grants  to  existing  NSVC  sponsors  involving 
the  full  range  of  public  safety  activities.  An 
estimated  2,800  Senior  Corps  members  will 
be  recruited.  The  Corps  will  include 
professionally  trained  and  other  seniors 
interested  in  serving  public  safety  needs. 
There  will  be  a  targeted  recruitment 
campaign  to  attract  highly  skilled  senior  or 
retired  [>olice  officers,  sheriffs  deputies, 
correctional  office^,  military  police,  social 
workers,  teachers,  public  defenders  and 
conununity  leaders. 

Activities  may  include:  providing 
administrative  support  to  police 
departments,  conducting  neighborhood  crime 
surveys,  providing  crime  prevention 
education  to  seniors,  assisting  domestic 
violence  victims  navigate  the  court  system, 
coordinating  neighborhood  watch  programs, 
and  serving  as  mentors,  tutors  and  counselors 
to  juveniles  under  court  supervision. 

Guidance  to  existing  sponsors  will  be 
issued  in  late  January  with  projects  becoming 
operational  in  June. 

National  Civilian  Community  Corps — 
Approximately  200  Corps  members,  ages  14- 
17.  will  do  public  safety-related  service 
projects  with  schools,  local  law  enforcement 
agencies,  and  community-based 
organizations.  Corps  members  will  receive 
leadership  training  and  a  mix  of  the  best 
military  and  civilian  youth  service 
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programming  during  their  eight  weeks  at  the 
camp  on  an  underutilized  military 
installation.  The  site  for  the  NCXX  Summer 
of  Safety  camp  will  be  selected  by  March. 

1994. 

Appendix  2 

This  Appendix  provides  suggestions  for 
how  you  might  approach  the  development  of 
a  Summer  of  Safety  program.  It  is  meant  to 
be  thought-provoking  and  is  not  a  required 
process. 

•    /.  Identify  the  Crime/Violence  Problem  To  Be 
Addressed 

By  working  directly  with  local  law 
enforcement,  canvassing  door-to-door  in 
neighborhoods,  attending  community 
meetings,  setting  up  meetings  for  law 
enforcement  with  community  groups, 
contacting  and  surveying  local  businesses, 
public  agencies,  service  organizations,  youth 
groups,  senior  groups,  etc.,  your  organization 
can  identify  specific  crime  problems  which 
confront  the  community  and  concern 
residents.  The  types  of  issues  most  readily 
identified  throu^  this  kind  of  analysis 
include: 

— Specific  population  needs  (e.g.,  seniors 
who  are  afi^id  to  go  to  the  market  after 
dark,  or  children  who  can't  use  a 
playground  because  of  drug  activity,  debris 
or  disrepair,  or  teenagers  who  get  in 
trouble  when  a  facility — theater,  club. 
etc.— closes  for  the  evening,  or  targets  of 
hate  crimes); 

— Physical  hazards  (e.g.,  drug  houses,  vacant 
structures  used  for  drug  trade  or  other 
illegal  or  disorderly  purpose,  abandoned 
vehicles,  missing  street  lights,  broken 
fences,  dangerous  vehicle  traffic  patterns. 
op)en-air  drug  markets); 

— Resident  safety  concerns  (e.g.,  fear  of  crime 
and  victimization,  need  for  crime 
prevention  information — locks,  etc.,  lack  of 
information  about  crime  witbiii 
neighborhood);  and 

— Unreported  or  undetected  criminal  activity 
(e.g.,  drug  use  or  sales  in  a  neighborhood 
location,  gang  activity,  prostitution, 
victims  of  crime  who  have  not  reported  the 
victimization  or  who  continue  to  be 
•     victimized — especially  victims  of  domestic 
violence  or  fraudulent  solicitors/practices). 

n.  Pick  The  Partners 

Think  broadly  about  the  range  of 
organizations  that  are  already  involved  in 
reducing  crime  and  violence  in  your 
community,  or  that  may  be  interested  in 
joining  such  an  effort  Try  to  determine 
which  ones  have  missions,  resources  or 
experience  comparable  to  yours.  City 
agencies,  especially  local  law  enforcement 
agencies,  should  be  considered.  Other 
possible  partners  include: 
— Schools  (including  higher  education 

institutions). 
— Private  non-profit  organizations 

(particularly  those  that  work  to  prevent 

crime  and  violence  or  that  work  with  youth 

or  victims  of  crime). 
— Community  and  neighborhood 

organizations. 
— Senior  or  neighborhood  centers. 
— Private  businesses. 


Please  read  Program  Narrative  section  2(g) 
("Partnership")  carefully  regarding  the 
delineation  of  roles  and  other  aspects  of 
creating  a  useful  pwrtnership.  Keep  in  mind 
that,  while  effective  partnerships  will  involve 
many  elements  in  a  community,  eligibility  to 
receive  funds  and  parameters  of  allowable 
activities  are  limited.  (See  sections  entitled, 
"Eligibility"  and  "Limitations".) 

III.  Craft  a  Specific  Problem  Response 

After  analyzing  the  community's  needs  and 
picking  your  partners,  you  will  plan  and 
implement  a  specific  program  designed  to 
make  a  direct  and  demonstrable  difference. 

It  may  help  to  have  various  activities 
linked  with  a  common  theme.  For  example, 
in  a  victim's  assistance  program,  participants 
might  be  engaged  in  the  following  activities: 
— Supporting  victim  services  within  the 
court,  notify  victims  of  court  dates  and 
procedures,  meet  and  accompany  victims 
to  courtrooms,  staff  child  care  centers, 
follow-up  on  restitution  orders,  etc.: 
— Accompanying  law  enforcement  on  calls  to 
provide  immediate  crisis  intervention 
support,  accompany  victims  to  hospital  or 
police  department,  make  social  service 
referrals  (including  to  battered  women's 
shelters),  arrange  lock/home  repairs,  assist 
with  emergency  funds,  lost  documents, 
public  assistance,  etc.; 
— Maintaining  follow-up  contact  with 
victims  to  help  identify  longer-term  needs; 
and 
— Assisting  in  operation  of  a  victim  service 
program;  i.e.,  work  in  a  family  violence 
shelter  providing  child  care,  tutoring, 
transportation,  vocational  help;  serve  with 
a  sexual  assault  crisis  center/hotline  or 
abused  children's  center. 
It  is  also  possible  that,  within  a  Summer 
of  Safety  program,  there  may  be  a  number  of 
different  service  activities  which  can 
positively  impact  the  safety  of  the 
community.  But  make  sure  that  the  activities 
you  are  contemplating  are  realistic.  Will  they 
make  a  real  difference  in  your  communities 
within  the  short  time  frame  of  the  summer? 
Clearly,  not  every  problem  can  be  solved  in 
one  simsmer,  but  appropriate  responses  can 
be  developed  that  identify  the  parties 
responsible  for  necessary  actions,  specify  and 
take  initial  steps,  and  evidence  impact. 
While  the  range  of  possible  effective 
activities  is  potentially  limitless,  below  are 
additional  examples  of  activities  that  can  be 
started  and  have  appreciable  impact  in  a 
short  time: 

— Involving  neighborhood  youth  in  a  senior 

escort  service; 
— Conducting  and  disseminating  crime 

prevention  surveys  and  information/ 

advice; 
— Undertaking  conmiunity  clean-up  efforts, 

focusing  on  graffiti,  vacant  lots,  alleys, 

AND  other  sites  where  fear  of  crime  and 

disorder  are  evident; 
— Identifying  and  boarding-up  abandoned 

properties  in  which  drug  use/trade  may  be 

occurring; 
— Organizing  neighborhood  watch-type 

programs; 
— Initiating  or  enhancing  relationships 

between  law  enforcement  and  local  youth 

organizations; 


— Developing  a  network  of  "Safe  Houses"  or 
"safe  Corridors"  in  neighborhood,  and 
training  parents  and  children  about  the 
program; 

— Developing  and  conducting  anti-violenc 
presentations  for  youth  groups; 

— Joining  with  senior  volunteers  in 
intergenerational  efforts  designed  arounf^ 
youth  safety  themes; 

— Developing  and  supervising  youth 
activities  that  incorporate  age-appropriate 
personal  safety/violence  prevention 
training;  e.g..  illicit  drug  use,  impaired 
driving,  etc.; 

— Establishing  conflict  resolution  programs, 
including  outreach,  training,  and  ongoing 
activities  for  youth  through  schools  and 
community-based  youth  organizations;  and 

—Leading  public  safety-relatwi  field  trips  for 
youth,  with  appropriate  orientation;  e.g.,  to 
jails/prisons,  police  stations,  courts, 
hospitals,  family  violence  shelters,  etc. 

Appendix  3 

The  Corporation  is  in  the  process  of 
determining  the  advisability  of  requiring 
health  care  policies  for  Summer  of  Safety 
participants.  That  determination  will  be 
discussed  with  prospective  grantees  prior  to 
entering  into  a  final  grant  agreenient. 

The  Act  requires  that  service  programs 
make  child  care  available  or  provide  an 
allowance  for  child  care  for  service 
participants.  The  Act  further  requires  the 
Corporation  to  issue  guidelines  for  child  care 
and  the  child  care  allowance. 

Below  is  the  guidance  contained  in  the 
Corporation's  proposed  regulations,  Section 
2522.250.  published  in  the  Federal  Register 
(Volume  59.  No.  5)  on  January  7. 1994.  This 
guidance  is  subject  to  change  upon  issuance 
of  the  Corporation's  final  regulations. 

(a)  Child  care.  Grantees  must  provide  child 
care  through  an  eligible  provider  or  a  child 
care  allowance  in  an  amount  determined  by 
the  Corporation  to  those  full-time 
participants  who  need  child  care  in  order  to 
pariicipute. 

(1)  Need.  A  participant  is  considered  to 
need  child  care  in  order  to  participate  in  the 
program  if  he  or  she: 

(i)  Is  the  parent  or  legal  guardian  of,  or  is 
acting  in  loco  parentis  for,  a  child  under  13 
who  resides  with  the  participant; 

(ii)  Has  a  family  income  that  does  not 
exceed  75  percent  of  the  State's  median 
income  for  a  family  of  the  same  size; 

(iii)  At  the  time  of  acceptance  into  the 
program,  is  not  currently  receiving  child  care 
assistance  from  another  source,  including  a 
parent  or  guardian,  which  would  continue  to 
be  provided  while  the  participant  serves  in 
the  program;  and 

(iv)  Certifies  that  he  or  she  needs  child  care 
in  order  to  participate  in  the  program. 

(2)  Provider  eligibility.  Eligible  child  care 
providers  are  those  who  are  eligible  child 
care  providers  as  defined  in  the  Child  Care 
and  Development  Block  Grant  Act  of  1990 
(42  U.S.C.  9858n(5)). 

(3)  Child  care  allowance.  The  amount  of 
the  child  care  allowance  will  be  determined 
by  the  Corporation  based  on  payment  rates 
for  the  Child  Care  and  Development  Block 
Grant  Act  of  1990  (42  U.S.C  9858c(4)(A)). 

(4)  Federal  share.  The  Corporation  will  pay 
100%  of  the  child  care  allowance,  or  if  the 
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Drograrn  provides  child  care  through  an 
eligible  provider,  the  actual  cost  of  the  care 
of  the  amount  or  the  allov»rance,  whichever  is 
less. 

Appendix  4 

The  Act  requires  that,  in  selecting  projects 
for  funding  under  Subtitle  C,  the  Corporation 
consider  whether  the  project  would  be 
conducted  in  areas  of  need,  which  are: 

(1)  Communities  designated  by  the  Federal 
government  or  States  as  emfKSwerment  zones 


or  redevelopment  areas,  targeted  for  special 
economic  incentives,  or  otherwise 
identifiable  as  having  concentrations  of  low- 
income  people. 

(2)  Areas  that  are  environmentally 
distressed. 

(3)  Areas  adversely  affected  by  Federal 
actions  related  to  the  management  of  Federal 
lands  that  result  in  significant  regional  job 
losses  and  economic  dislocation. 

(4)  Areas  adversely  affected  by  reductions 
in  defense  spending  or  the  closure  or 
realignment  of  military  installations. 


(5)  Areas  that  have  an  unemployment  rate 
greater  than  the  national  average 
unemployment  rate  for  the  most  recent  12 
months  for  which  satisfactory  data  are 
available. 

Dated:  February  4, 1994. 
Catherine  Milton, 

Vice  President  and  Director  of  National  and 
Community  Service  programs 

BILUNG  CODE  6820-BA-M 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Community  Service — Summer  of 
Safety  Learn  and  Serve  America 
Program 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  announces  the 
availability  of  up  to  S400.000  for  grants 
to  support  innovative  summer  senice- 
leaming  initiatives  that  address  public 
needs.  Thase  funds  will  provide  service 
opportunities  for  more  than  1 ,000  youth 
to  serve  their  communities.  Operating 
grants  will  be  awarded  on  a  competitive 
basis  to  quahfied  public  or  private 
nonprofit  organizations  for  the  purpose 
of  implementing  exceptionally 
innovative,  high-quality  community- 
based  service-Teaming  programs. 
DATES:  The  deadline  for  the  submission 
of  proposals  is  Monday,  March  21. 1994. 
ADDRESSES:  All  proposals  should  be 
submitted  to  the  Corporation  for 
National  and  Community  Service,  1100 
Vermont  Avenue,  NVV.,  Washington, 
DC..  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  Anderson,  senior  program  officer, 
at  the  Corporation  for  National  and 
Community  Service,  (202)  606-5000. 

SUPPI.EMENTARY  INFORMATION: 
Backgrousd 

On  September  21,  1993  the  President 
signed  into  law  the  National  and 
Community  Service  Trust  Act  (the  Act), 
which  created  the  Corporation  for 
National  and  Community  Service  (the 
Corporation).  The  Corporation's  mission 
is  to  engage  Americans  of  all  ages  and 
backgrounds  in  service  that  addresses 
the  nation's  educational,  pubbc  safety, 
health,  and  environmental  needs  to 
achieve  direct  and  demonstrable  results. 
In  doing  so,  the  Corporation  will  foster 
civic  responsibility,  strengthen  the  ties 
that  bind  us  together  as  a  people,  and 
provide  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

The  Corporation  is  a  new  federal 
agency  that  encompasses  the  work  and 
staff  of  two  existing  independent 
agencies,  the  Commission  on  National 
and  Community  Service  and  ACTION. 
The  Corporation  will  fund  a  new 
national  service  initiative  called 
AmeriCorps,  service- learning  initiatives 
for  elementary  and  secondary  schools 
and  Institutions  of  higher  education 
called  Learn  and  Serve  America,  and  the 
new  National  Civilian  Community 


Corps.  The  Corporation  will  also  engage 
in  efforts  to  Improve  the  quabty  of 
service  programs  and  continue  to 
support  the  Volunteers  in  Service  to 
America  (VISTA)  program  and  the 
senior  volunteer  programs  previously 
sponsored  by  ACTION. 

The  Act  authorizes  the  Corporation  to 
support  stmimer  service  programs 
directly  (such  as  the  Summer  of  Safety) 
and  indirectly,  in  conjunction  with  the 
States.  Programs  that  operate  during  the 
summer  offer  an  excellent  opportunity 
to  experiment  with  new  approaches  to 
solving  community  problems  and  to 
bring  new  resources  and  participants 
into  community  service  efforts. 

Objectives  of  the  Sonuner  of  Safety 
Program 

"Summer  of  Safety,"  the 
Corporation's  1994  summer  service 
program,  is  being  launched  in  response 
to  growing  concern  and  frustration  over 
the  levels  of  crime  and  violence  across 
the  country.  The  1994  Summer  of  Safety 
program  will  demonstrate  the  potential 
of  service  as  a  means  of  addressing  these 
community  problems  by  tapping  the 
talents  and  energies  of  Americans  of  all 
ages  and  backgrounds. 

The  Learn  and  Serve  America 
component  of  Summer  of  Safety  will 
support  community-based  initiatives 
that  provide  youth  with  opportunities  to 
learn  and  develop  their  own  capabilities 
through  service- learning.  Service- 
learning  is  stn  educational  method 
which  engages  young  people  in  sei'vice 
to  their  communities  as  a  means  of 
enriching  their  academic  learning, 
promoting  personal  grovs^h,  and  helping 
them  to  develop  the  skills  needed  for 
productive  citizenship.  Summer  of 
Safety  will  promote  youth  development 
and  address  the  public  safety  needs  of 
communities  by  achieving  the  following 
objectives: 
— Supporting  community-based 

organizations  to  create,  develop,  and 
offer  public  safety-related  service- 
learning  opportunities  for  youth 
between  the  ages  of  five  and  17 
inclusive; 
— Building  new  partnerships  and 
collaborations  for  safety  that 
capitalize  on  a  broad  remge  of 
community  resources; 
— Demonstrating  that  young  people  can 
play  a  role  in  making  communities 
safer;  and 
— Stimulating  public  interest  in  national 
service  as  a  means  to  respond  to 
America's  problems. 

Program  Overview 

The  Learn  and  Serve  America 
Summer  of  Safety  Program  is  designed 
to  engage  yoimg  people  in  meeting  the 


public  safety  needs  of  their 
communities.  In  doing  so,  these  projects 
can  build  positive  commimity 
relationships,  with  young  people 
Involved;  provide  hands-on  education 
in  crime  prevention  that  will  be  shared 
with  parents,  siblings  and  other  youth; 
increase  crime  reporting  by  youth;  help 
prevent  crimes  against  and  by  youth; 
and  help  young  people  play  a  role  in 
making  their  neighborhoods  safer. 

The  Corporation  will  fund  up  to  eight 
exceptionally  innovative  summer 
programs  that  will  operate  for  eight  to 
ten  weeks  during  the  summer  months. 
Selected  programs  will  be  offidally 
launched  on  June  21.  and  should  end  by 
August  24.  Grants  will  be  made  to 
programs  recruiting  a  minimum  of  100 
participants  between  the  ages  of  five 
and  17  inclusive  and  will  range  from 
approximately  $50,000  to  $75,000. 

Eligible  applicants  must  be  public  or 
private  nonprofit  organizations 
experienced  in  working  with  school-age 
youth.  In  addition,  a  nonprofit  must 
have  been  in  existence  for  at  least  one 
year.  Summer  of  Safety  programs  should 
be  carried  out  by  community-based 
organizations,  including  law 
enforcement,  in  partnership  wilh  one  or 
more  local  education  agencies  or  other 
organizations.  Programs  must  be  based 
on  the  creative  and  innovative 
appUcation  of  service-learning 
opportunities  that  address  community 
pubUc  safety  needs.  In  addition,  the 
Corporation  encourages  programs  that 
encompass  multiple  sites. 

Summer  of  Safety  will  support 
community -based  programs  that  engage 
youth  of  different  ages,  races,  genders, 
ethnic  groups,  disabilities,  or  economic 
backgrounds  in  a  variety  of  service- 
learning  activities.  These  service- 
learning  activities  must  promote 
personal  growth  and.  at  the  same  time, 
address  the  community's  public  safety 
needs.  Possible  program  activities  could 
include: 

— Training  youth  in  conflict  resolution 
strategies  to  function  as  peer 
mediators  to  reduce  violent  conflicts 
among  other  youth.  Participants 
would  gain  self-esteem,  develop 
problem-soKing,  communication  and 
critical  thinking  skills,  and  a  better 
understanding  of  how  to  resolve 
differences  effectively  without 
violence. 
— Youth  researching  public  safety  issues 
in  their  community  through  contacts 
with  local  law  enforcement  officials, 
residents  and  crime  prevention 
organizations  in  order  to  develop 
service  projects  that  address  speidfic 
needs  Uke  a  neighborhood  playground 
cleanup  with  a  recycling  component 
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and  then  a  public  awareness 
campaign  aimed  at  keeping 
playgrounds  clean,  safe  and  hazard- 
free. 

— Older  youth  leading  younger  children 
in  creating  posters  and  brochures  that 
cover  first  aid,  crime  prevention, 
reporting  crime,  substance  abuse 
prevention  or  other  topics. 
Development  of  the  materials  might 
involve  youths  woridng  with 
representatives  of  law  enforcement, 
crime  prevention  and  substance  abuse 
prevention  organizations,  local 
emergency  health  care  employees, 
local  residents  or  other  youth. 
Participants  might  also  present  their 
material  and  ideas  to  local  officials 
and  residents  at  community  meetings. 

— Middle  school  and  high  scnool  age 
youth  teaching  young  children  about 
violence  prevention,  substance  abuse 
prevention,  vandalism  prevention, 
self-esteem,  and  peer  pressure.  The 
older  youth  research  issues  and 
design  the  presentations  developing 
their  research,  organizational  and 
public  speaking  skills. 

— Young  people  of  all  ages  designing 
and  coordinating  a  crime  prevention 
or  public  safety  fair  with  exhibit 
booths  and  workshops.  Youth 
participants  can  use  art  and 
vocational  skills  and  improve  their 
organizational  and  commimication 
skills  through  presentations.  They 
will  build  self-confidence  and 
awareness  of  the  conmiunity's 
resources  through  soliciting 
community  groups  and  businesses  for 
their  input  and  support. 

— Plays,  skits  and  puppet  shows  with 
crime,  violence,  drug  prevention,  or 
self-protection  themes  that  are  written 
and  organized  by  teens  and  presented 
to  younger  children.  This  project 
requires  participants  to  utilize  writing 
skills  and  creativity  and  increases 
their  knowledge  of  substantive  public 
safety  issues. 

— Young  people  tackling  the  issue  of 
substance  abuse  in  their  community 
by  conducting  a  survey  of  their  peers, 
analyzing  the  responses,  and 
developing  strategies  for  combating 
the  identified  problems.  This  project 
will  incorporate  peer  counseling  and 
peer  involvement  leading  to  improved 
interpersonal  skills. 

— Participants  creating  a  peer  court 
system  where  youth  are  trained  by 
local  justice  experts  to  be  the  judges, 
lawyers,  jurors,  bailiffs,  and  court 
clerks.  They  hear  and  try  cases 
involving  peers,  make  real  judgments 
and  pass  actual  sentences.  Young 
people  would  leam  how  the  legal 
system  works  and  gain  excellent 
analytical  and  communications  skills. 


Funding  Guidelines 

The  Corporation  expects  to  make 
grants  ranging  from  $50,000  to  $75,000. 
There  are  four  basic  requirements 
concerning  program  funding  for  Learn 
and  Serve  America  Summer  of  Safety 
grants: 

— The  Corporation  share  of  the  total  cost 
to  carry  out  a  funded  project  may  not 
exceed  90  percent. 
— A  qualified  organization  must  spend 
no  more  than  five  percent  of  the  grant 
funds  on  administrative  costs  for  any 
fiscal  year. 
— A  qualified  organization  may  spend 
between  10  and  15  percent  of  the 
grant  to  build  capacity  through 
training,  technical  assistance, 
curriculum  development,  and 
coordination  activities. 
— Stipends,  allowances,  or  other 
financial  support  may  not  be  paid  to 
any  program  participant  except  as 
reimbursement  for  transportation, 
meals,  and  other  reasonable  out-of- 
pocket  expenses  directly  related  to 
program  participation. 

Restrictions  Governing  the  Use  of 
Corporation  Assistance 

Corporation  assistance  may  not  be 
used: 
— ^To  provide  religious  instruction, 

conduct  worship  services  or  engage  in 

any  form  of  proselytization; 
— To  assist,  promote,  or  deter  union 

organizing; 
— To  finance,  directly  or  indirectly,  any 

activity  designed  to  influence  the 

outcome  of  an  election  to  any  public 

office; 
— To  impair  existing  contracts  for 

services  or  collective  bargaining 

agreements;  or 
— To  make  up  for  any  budget  cuts  in 

State  or  local  public  funds  in  this  or 

the  preceding  fiscal  year. 

Selection  Criteria 

Applications  for  Leam  and  Serve 
America  Summer  of  Safety  programs 
will  be  evaluated  based  on  the  following 
criteria  which  are  listed  in  order  of 
importance  with  maximum  points  for 
each  item  listed: 

(1)  Quality  (70) 

(a)  Concept  and  Design  (40) 

— The  plan  meets  community  needs  and 
involves  individuals  from  diverse 
backgrounds  (including  economically 
disadvantaged  youth  and  disabled 
individuals)  who  will  serve  together 
and  explore  the  underlying  causes  of 

?ublic  safety  problems, 
he  goals  and  objectives  of  the  plan 
are  appropriate  for  promoting 
commxmity-based  service-learning. 
— ^The  plan  provides  for  productive, 
meaningful,  educational  experiences 


that  incorporate  service-learning 
methods. 

— The  extent  to  which  service  projects 
will  be  carried  out  in  areas  that  are 
economically  or  environmentally 
distressed  (such  as  empowerment 
zones,  redevelopment  areas,  or  other 
areas  with  high  concentrations  of  low- 
income  people). 

— The  extent  to  which  the  program  will 
recruit  participants  from  among 
residents  of  the  communities  in 
which  service  projects  would  be 
conducted. 

— The  extent  to  which  the  program  will 
involve  participants  and  community 
residents  in  the  design,  leadership, 
and  operation  of  the  program. 

— The  extent  and  quahty  of  the 
program's  partnership,  including  the 
ongoing  involvement  of  partners  and 
the  applicant's  plan  for  partnership 
maintenance, 
(b)  Organizational  Capacity  (30) 

— The  plan  describes  a  sound  process 
for  training,  technical  assistance, 
supervision.  Quality  control, 
evaluation,  administration,  and  other 
key  activities. 

— The  principal  leaders  who  will 
implement  the  plan  are  well  qualified 
for  their  resi>onsibilities. 

— The  plan  describes  the  experience  in 
operating  public  safety  and/or 
community  service  initiatives. 

— The  plan  describes  the  track  record 
demonstrating  capacity  to  organize 
and  facilitate  partnership  of 
participating  agencies  and 
organizations. 

— The  plan  describes  ability  to  conduct 
fiscal  affairs  of  program. 

(2)  Innovation  and  Rcplicabifity  (15) 
— The  plan  is  unique  and  Innovative  in 

its  approach  to  applying  service- 
learning  strategies  to  promote  public 
safety. 

— The  applicant  demonstrates  the 
ability  to  assist  others  in  replicating 
the  program  concept. 

— The  plan  advances  knowledge  about 
how  to  do  effective  and  innovative 
commimity  service-learning  aimed  at 
addressing  public  safety  needs. 

(3)  Sustainability  (15) 

— The  plan  fosters  collaborative  efforts 
among  community-based 
organizations,  local  educational 
agencies,  and  local  government 
agencies,  and/or  businesses. 

— The  plan  has  strong,  broad-based 
partnerships  and  has  community 
support. 

— The  program  shows  evidence  of  a 
cost-effective  approach  in  using 
Corporation  and  other  Federal  funds 
and  non-Federal  resources  (cash  or  in- 
kind). 
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— ^There  is  evidence  that  Rnanrial 

resources  will  be  available  to  continue 
the  Leam  and  Serve  America  effort 
after  the  expiration  of  the  grant. 

Proposal  Gnidelines 

The  application  consists  of,  among 
other  things,  the  submission  of  a 
profKjsal  that  describes  how  the 
qualiGed  organization  will  promote, 
manage,  and  evaluate  a  community- 
based  service-learning  project  which 
addresses  public  safety  needs. 

The  application  must  contain  the 
following  components  in  this  order: 

(1)  Title  page 

(2)  Abstract 

(3)  Program  narrative 

(4)  Institutional  and  personnel 
information 

(5)  Budget  information 

(6)  Assurances  signature  form 
(7(  Certification  signature  form 
(8)  Appendices 

The  lolkrwing  information  describes 
requirements  ior  each  component  hsted 
above. 

/.  Title  Page 

Please  complete  the  attached  form. 

U.  Abstract 

Attach  a  one-page,  double-spaced 
summary  following  the  title  p>age.  It 
should  describe  the  proposal's. 
— goals  and  objectives; 
— proposed  activities;  and 
—expected  outcomes. 

ni.  Program  Narrative 

This  portion  of  the  proposal,  not  to 
exceed  20  typed,  double-spaced  pages, 
should  cover  a  period  of  eight  to  ten 
weeks.  The  program  narrative  must 
include  the  loliowing  items  (the 
questions  imder  each  section  are  not 
prescriptive  but  ilhistratlve). 

(A)  Needs 

— What  specific  unmet  public  safety 
need(s)  will  the  appUcant  seek  to 
address  through  service-learning 
strategies? 

— What  process  will  be,  or  has  been, 
used  to  determine  the  needls)? 

— Who  will  be,  or  has  been,  involved  in 
making  the  determination? 

— How  will  youth  participants  be 
involved? 

(B)  Demographics 

— How  will  the  appbcant  ensure  broad- 
based  community  involvement  in 
identifying  service- learning  pro)ects 
and  diverse  participant  mix  (diflerent 
ages,  grade  levels,  races,  geiiders, 
ethnic  groups,  disabibties,  or 
economic  backgrounds)? 

— How  will  community  input  be 
encouraged? 


— What  will  be  the  geographic 
breakdovioi  (rural,  suburban,  urban, 
etc.)? 

— What  will  be  the  socio-economic  and 
ethnic  breakdown  of  the  participants? 

(C)  Coals  and  Objectives 

Describe  the  goals  and  objectives  of 

the  proposal. 

— What  are  the  desired,  time-phased, 
and  demonstrable  outcomes? 

— ^How  will  the  program  be  innovative? 

— How  many  youth  will  be  involved  in 
the  program? 

— How  will  service-learning  be 
integrated  into  community-based 
program  curricula? 

— Who  are  potential  local  partners? 

— What  is  your  expected  participant 
impact?  For  example,  what 
knowledge,  skills,  and  attitudes  will 
participants  achieve  as  a  result  of 
service- learning? 

— What  is  the  expected  community 
impact?  For  example,  how  many  local 
organizations  will  benefit,  how  many 
people  will  be  served,  how  many 
hours  of  service  will  be  provided,  and 
what  improvements  will  result  from 
student  service- learning? 

— How  will  your  goals  and  objectives 
build  on  the  existing  service-leamiog 
activities  in  the  local  community?  For 
example,  what  current  service- 
learning  programs  exist,  and  what 
will  be  their  relationship  to  the 
program? 

(D)  Design  and  Activities 

(1)  Participant  Recnntment 

— How  will  the  appbcant  recruit  the 
minimimi  of  100  program  participants 
between  the  ages  of  five  and  17 
inclusive? 

— Will  the  program  focus  on  a  particular 
age  group? 

— What  will  be  the  criteria  for 
participant  selection? 

— How  will  the  applicant  ensure 
diversity  among  {>articipants? 

(2)  Training  and  Building  Capacity  for 
Service- Learning 

— What  training  will  be  provided? 

— Who  will  provide  the  training? 

— Who  will  receive  the  training,  (e.g. 
teachers,  sta^.  participants 
organizations  and  agencies, 
community  members,  and  other 
aduhs)? 

— What  technical  assistance  will  be 
provided  to  other  communities  who 
would  like  to  implement  successfully- 
tested  local  models? 

— What  f)arti«rships  will  be  developed? 

— What  outreach  to  other  community- 
based  organizations,  local  education 
agencies,  or  local  government 
agencies  will  be  conducted? 


(3)  Types  of  Service  Activities  Ofiiered 
—How  will  you  ensure  age-appropriate 

public  safety-related  service-learning 
activities? 

— Who  will  determine  what  service 
activities  are  offered? 

— How  will  participants  be  oriented  or 
prepared  for  their  service-learning 
experiences? 

— Wnat  opportunities  will  be  provided 
to  partidpwnts  to  reflect  on  their 
service-learning  experiences? 

— How  will  professionals  in  the  service- 
learning  field  be  involved? 

— Who  wul  be  responsible  for 
coordinating  this  effort? 

— How  will  student  input  be  obtained? 

— How  will  service  opportunities  for 
economically  and  educationally 
disadvantaged  youth  and  individuals 
with  disabilities  be  assured? 

(4)  Coordination 

— What  are  the  roles  and  responsibilities 
of  program  partners? 

— If  trie  program  involves  muhiple  sites, 
how  will  they  be  coordinated?  What 
will  be  the  common  elements? 

— How  will  informatian  be 
disseminated  and  outreach  efforts  be 
condvicted  to  ensure  the  Involvement 
of  a  wide  range  of  organizations? 

— Will  service- learning  activities  be 
coordinated  with  federally  and  non- 
federally  assisted  education  and 
training  programs? 

— How  will  the  plan  promote  pubUc 
awareness  of  service-leaming  and 
recognize  exemplary  service? 

(E)  Quality  Control  and  Evaluation 

— How  will  the  applicant  conduct 

Erogram  management? 
low  will  the  achievement  of  goals 

and  objectives  and  timely 

implementation  be  monitored? 
— How  will  the  qualified  organization 

provide  on-going  self-evaluation  (e.g. 

data  collection,  measuring  outcomes, 

and  assessing  the  process  to  make 

improvement  as  needed)? 
— At  the  end  of  the  summer,  what 

difference  will  the  program  have 

made? 

(F)  Sustainabihty  of  the  Program 

— How  will  the  appbcant  repbcate  or 
sustain  its  efforts  after  the  Corporation 
funding  is  completed? 

— Will  potential  funding  sources  be 
identified? 

— Is  there  a  commitment  to  support 
service- learning  activities  after 
Summer  of  Safety  funding  expires? 

— Will  the  program  be  Hnked  to  other 
State,  Federal  or  local  Initiatives? 

(G)  Institutional  and  Personnel 
Information 

This  portion  ad<tresses  the 
applicant's.  Its  stafTs,  and  its  partners' 
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capability  to  manage  a  lcx:al  service- 
learning  program.  The  applicant  should 
describe  its: 

— Experience  in  administering  service- 
learning  programming; 

— Capacity  to  operate  service-learning 
programs,  including  information  on 
experience  of  key  staff  members  or 
plans  to  recruit  for  that  expertise; 

— Capacity  to  evaluate  service-learning 
programming,  including  information 
on  the  staff  person  responsible  for  this 
component  or  plans  to  recruit  for  that 
expertise. 

(H)  Budget  Information 

Complete  the  budget  form  provided 
on  page  xx.  Applicants  may  request 
between  $50,000  and  $75,000.  Also 
provide  a  budget  narrative  that  explains 
both  federal  and  non-federal  resources 
which  include: 
— The  basis  used  to  estimate  the  total 

cost  for  each  line  item;  and 
— How  each  line  item  relates  to  the 

proposed  program. 

The  budget  should  be  sufficient  to 
perform  the  task  described  in  the 
proposal  narrative.  It  should  not  contain 
unexplained  amounts  for  miscellaneous 
or  contingency  costs  or  unallowable  line 
items  such  as  stipends. 

(I)  Assurances  Signature  Form 

Programs  that  are  funded  will  be 
required  to  sign  a  form  certifying  that 
they  will  agree  to  perform  all  actions 
and  support  all  intentions  stated  in  the 
assurances. 

(J)  Certification  Signature  Form 

Because  grants  from  the  Corporation 
are  federal  grants,  potential  grantees 
will  be  required  to  execute  federal 
certifications,  including  drug-free 
workplace,  buy  America,  prohibition  on 
lobbying  activities,  and  debarment, 
suspension  and  other  responsibility 
matters. 

(K)  Appendices 

This  portion  of  the  proposal  is  limited 
to  five  pages.  Items  could  include: 
— Partnership  information; 
— Letters  of  support  with  details  on 

cooperation; 


— Brochures,  pamphlets,  and  publicity 
items. 

Video  and  cassette  tapes  should  not 
be  submitted. 

Term  of  Grants 

Programs  should  consider  June  21  as 
the  o^cial  date  to  launch  their  efforts, 
and  programs  should  end  by  August  24. 

Review  Process 

The  Corporation  will  review  these 
applications  in  a  multi-stage  assessment 
process,  including  a  peer  review  and 
staff  review  and  approval.  Additionally, 
the  Corporation  may  conduct 
discussions  and/or  site  visits  with  some 
or  all  applicants.  Applicants  should  be 
prepared  to  participate  if  requested. 

Submission  Procedure 

Applicants  must  mail  or  hand-deliver 
an  unbound  original  and  seven 
unbound  copies  of  the  complete 
application  to  the  address  listed  at  the 
beginning  of  this  notice. 

Appendix:  Definitions 

Administrative  costs.  Administrative  costs 
are  cosls  associated  with  the  overall 
administration  of  a  Corporation  program. 
Such  costs  include  the  following:  (1)  Indirect 
costs  (e.g.,  costs  IdentiTied  with  two  or  more 
cost  objectives  but  not  identified  with  a 
particular  cost  objective)  as  described  in 
applicable  provisions  of  Office  of 
Management  and  Budget  Circulars  that  relate 
to  indirect  costs.  (2)  costs  for  financial, 
accounting,  or  contracting  functions;  (3)  costs 
for  insurance  that  protects  the  entity  that 
operates  the  program;  and  (4)  costs  for 
salaries  and  benefits  of  the  director  and  any 
other  administrative  staff  of  the  program. 
Administrative  costs  do  not  include 
allowable  costs  directly  related  to  program 
operations,  such  as  the  following:  (1)  Costs 
for  living  allovvances  and  training  of 
participants;  (2)  costs  for  staff  training;  (3) 
costs  for  travel;  (4)  costs  related  to  the 
evaluation  of  the  program;  (5)  costs  for 
salaries  and  benefits  of  staff  who  recruit, 
train,  place,  or  supervise  participants. 
Particular  costs  such  as  those  associated  with 
staff  who  perform  both  administrative  and 
program  functions  may  be  prorated  between 
administrative  costs  and  costs  directly 
related  to  program  operations. 

Community-based  agency.  A  community- 
based  agency  is  a  private  nonprofit 


organization  (including  a  church  or  religious 
entity)  that  is  representative  of  a  community 
or  a  significant  segment  of  a  community,  and 
is  engaged  in  meeting  human,  educational, 
environmental,  or  public  safety  community 
needs. 

Grantmaking  entity.  A  grantmaking  entity 
for  school-based  programs  is  a  public  or 
private  nonprofit  organization  experienced  in 
service-learning  that  submits  an  application 
to  make  grants  for  school-based  service- 
learning  programs  and  was  in  existence  at 
least  one  year  before  the  date  on  which  the 
organization  submitted  the  application. 

Local  Educational  Agency  (LEA).  Local 
Educational  Agency  has  the  same  meaning 
given  such  terra  in  section  1471(12)  of  the 
Elementary  and  Secondary  Education  Act  of 
1965  (20  use.  2891(12)). 

Partnership.  A  partnership  is  an 
organization  comprised  of  two  or  more 
entities  that  entered  into  a  written  agreement 
sf)ecifying  the  res[x>nsibilities  of  each  partner 
with  respect  to  a  service-learning  program. 

Qualified  organization.  A  qualified 
organization  is  a  public  or  private  nonprofit 
organization,  other  than  a  grantmalcing  entity, 
that  has  experience  in  working  with  school- 
age  youth,  and  that  was  in  existence  at  least 
one  year  before  the  date  on  which  the 
organization  submitted  an  application  for  a 
service-learning  program. 

School-age  youth.  School -age  youth  are 
individuals  between  the  ages  of  5  and  17, 
inclusive;  and  children  with  disabilities  as 
defined  in  section  602(a)(1))  of  the 
Individuals  with  Disabilities  Education  Act 
(20  use.  1401(a)(1)).  who  receive  services 
under  part  B  of  such  Act. 

Senice-leaming.  Service-learning  is  a 
method  whereby  participants  or  participants 
learn  and  develop  through  active 
pctrticipation  in  thoughtfully-organized 
service  that  is  conducted  in  and  meets  the 
needs  of  a  community;  is  coordinated  with 
an  elementary  school,  secondary  school, 
institution  of  higher  education,  or 
community  service  program,  and  with  the 
community:  helps  foster  civic  resfX)nsibility; 
is  integrated  into  and  enhances  the  academic 
curriculum  of  the  participants,  or  the 
educational  components  of  the  community 
service  program  in  which  the  participants  are 
enrolled;  and  provides  structured  time  for  the 
participants  or  participants  to  reflect  on  the 
service  experience. 

Dated:  February  4.  1994. 

Catherine  Milton, 

Vice  President  and  Director  of  National  and 
Community  Service  Programs. 
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1.  Proposal  Title: 


Title  Page 

Learn  and  Serve  America  -  Summer  of  Safety 


5. 


8. 


Legal  Applicant: 


Contact  Persons  Name:, 
Address: 


City,  State,  Zip: 
Phone/Fax: 


Employer  ID  Number: 
IRS  Tax  Number 


4.         Project  Directon_ 


Organization's  Name:_ 
Address:  " 


City,  State,  Zip:_ 
Phone/Fax: 


Budget: 

Corporation  Funds  Requested:. 


Total  Budget  Amount:. 


Duration  of  Project: 

Start  Date: 


End  Date: 


Anticipated  Number  of  Participants: 


Certification: 

The  applicant  certifies  to  the  best  of  his/her  knowledge  and  bebef  that  the  data  in  this  application  are  true  and 
correct  and  that  the  filing  of  the  apphcation  has  been  duly  authorized  by  the  governing  body  of  the  applicant  and 
that  the  applicant  will  comply  with  the  assurances  required  of  applicants  if  the  assistance  is  approved. 

Name: Signature: 

Title: -  Phone: Date: - 
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LIST  OF  ACTS  REQUIRING  PUBUCATION  IN  THE  FEDERAL  REGISTER.  1993 
Additions  to  Table  II,  January  15, 1993,  through  December  20, 1993 

This  table  lists  the  subject  matter,  public  law  number,  and  citations  to  the  U.S.  Statutes  at  Large  and  U.S.  Code 
for  those  acts  of  the  first  session  of  the  103d  Congress  that  require  Federal  agencies  to  publish  docxunents  in  the 
Federal  Register. 

Table  II  appears  in  the  CFR  Index  and  Finding  Aids  volume  revised  as  of  January  1.  1994. 


Description  of  Act                                          Public  Law 
National  Institutes  of  Health  Revitalization  Act  of  1993  103-43 


Forest  Resources  Conservation  and  Shortage  Relief  Amend-  103-45 
ments  Act  of  1993. 

Big  Thicket  National  Preserve  Addition  Act  of  1993  103-46 

Omnibus  Budget  Reconciliation  Act  of  1993 103-66 


Rehabilitation  Act  Amendments  of  1993  103-73  .. 

Depository  Institutions  Disaster  Relief  Act  of  1993 103-76  .. 

National  end  Community  Service  Trust  Act  of  1993  103-82  .. 

Foreign  Operations.  Export  Financing,  and  Related  Programs  103-87  .. 

Appropriations  Act,  1994. 

Catawba  Indian  Tribe  of  South  Carolina  Land  Claims  Settle-  103-116 

ment  Act  of  1993. 

Treasury,  Postal  Service,  and  General  Government  Appro-  103-123 

priatioos  Act,  1994. 

National  Defense  Authorization  Act  for  Fiscal  Year  1994 103-160 


Lechuguilla  Cave  Protection  Act  of  1993  103-169 

Patent  and  Trademark  Office  Authorization  Act  of  1993  103-179 

North  American  Free  Trade  Agreement  Implementation  Act  .     103-182 


Copyright  Royalty  Tribunal  Reform  Act  of  1993  103-198 

Resolution  Trust  Corf>oration  Completion  Act  103-204 

Coast  Guard  Authorization  Act  of  1993  103-206 


Citation 

107  Stat.  127;  42  USC  289a-l.  107  Stat.  135;  42  USC  289a- 

2. 
107  Stat.  225;  16  USC  620c. 

107  Stat.  229;  16  USC  698.  107  Stat.  230;  16  USC  698  note. 
107  SUt  339;  12  USC  1721.  107  Stat.  344;  20  USC  1087c. 

107  Stat.  352,  353;  20  USC  1087g.  107  Stat.  355;  20  USC 

1078.  107  Stat.  364;  20  USC  1077a. 
107  Stat.  725;  29  USC  753. 
107  SUt.  752;  12  USC  4008  note.  107  Stat.  754;  12  USC 

1828  note. 
107  Stat.  819;  42  USC  12602.  107  Stat.  895;  42  USC  12651 

note. 
107  Stat.  953. 

107  Stat.  1124;  25  USC  941e. 

107  Stat.  1269;  39  USC  3642. 

107  Stat.  1715;  10  USC  2430  note.  107  Stat.  1747;  33  USC 
1902.  107  Stat.  1818,  1819;  id  USC  2501  note.  107  Stat. 
1917.  1919;  10  USC  2687  note. 

107  Stat.  1983:  16  USC  4301  note. 

107  Stat.  2041;  35  USC  156. 

107  Stat.  2064;  19  USC  3313.  107  Stat.  2102;  19  USC  3353. 
107  Stat.  2104;  19  USC  2112  note.  107  Stat.  2105;  19  USC 
3358.  107  Stat.  2115;  17  USC  104A.  107  Sut.  2138;  19 
USC  3435.  107  Stat.  2141,  2144;  19  USC  1516a.  107  Stat. 
2148;  19  USC  3431  note. 

107  Stat.  2305,  2306;  17  USC  802.  107  Stat.  2309;  17  USC 
118. 

107  Stat.  2412;  12  USC  1441a. 

107  Stat.  2425;  46  USC  3703  note. 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code    .5133  Charge  your  order. 

VT7C  Its  easy! 

I  Utijy  please  send  tne  the  following  indicated  publjcations:  To  fu  your  order*  and  lrtquines-(202)  S12-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N!  063-000-00037-1 


1.  The  total  cost  of  my  order  is  S_ 


Foreign  orders  please  add  an  additional  25% 
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Rules  and  Regulations 


Federal  Kegister 

Vol.  59.  No.  2a 

Thursday,  February  M,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiltty  and  legal  eflect.  most  ol  which 
are  keyed  to  and  codified  in  tfie  Code  of 
Federal  Regulations,  which  is  pubkshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  SuperintefKJent  o<  Documents.  Prices  of 
new  txwks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1CFR  Parts  305  and  310 

Recommendations  and  Statements  of 
the  Admintetrattve  Conference 
Regarding  Administrative  Practice  and 
Procedure 

agency:  Administrative  Conference  of 

the  United  States. 
ACTION:  Final  action. 

SUMMARY:  For  FY  1994.  the 
Administrative  Conference  is  publishing 
in  the  Code  of  Federal  Regulations 
(CFR)  the  titles,  but  not  the  texts,  of  the 
formal  recommendations  and  statements 
adopted  by  the  Conference  during  the 
year.  The  Conference  expects  to  pubHsh 
both  the  titles  and  texts  of 
recommendations  and  statements  in  the 
CFR  in  future  years. 
EFFECTIVE  DATE:  The  addition  of  the 
titles  of  recommendations  and 
statements  to  the  Code  of  Federal 
Regulations  is  to  be  effective  February 
10, 1994. 

FOR  FURTHER  INFORMATION:  Renee 
Bamow,  Information  C^cer  (202-254- 
7020). 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the 
United  States  is  a  federal  agency  whose 
mission  includes  making 
.-ecommendations  and  other  statements 
'o  improve  the  efficiency,  adequacy,  and 
fairness  of  the  administrative 
procedures  used  by  federal  agencies  in 
carrying  out  administrative  programs  (5 
U.S.C  594(1)).  Reconunendations  and 
statements  of  the  Adraimstrative 
Conference  are  published  in  fiiil  text  in 
the  Federal  Re^ster  upon  adoption.  In 
1994,  for  purely  budgetary  reasons,  the 
Administrative  Conference  removed  the 
texts  of  all  recommendations  and 
statements  from  Parts  305  and  310  of  the 
Code  of  Federal  Regulations  (see  58  FR 
54271.  October  21. 1993).  This  action 


does  not  reflect  any  change  in  the 
Conference's  views  set  forth  in  the 
recommendations  and  statements. 

While  r«Doving  the  texts  of 
recommendations  and  statements  from 
the  Code  of  Federal  Regulations  for 
1994,  the  Conference  decided  to 
continue  to  publish  the  table  of  contents 
for  all  Administrative  Conference 
recomm^idations  and  statements  in  the 
CFR  for  the  convenience  of  the  pabhc. 
By  this  action,  the  Conference  is  adding 
the  titles  of  recommendations  and 
statements  adopted  in  1993  to  the  table 
of  contents  for  parts  305  and  310. 

Copies  of  all  recommendations  and 
statements,  and  the  research  reports  on 
which  they  are  based,  will  continue  to 
be  available  from  the  OfGoe  of  the 
Chairman  of  the  Administrative 
Conference.  2120  L  Street,  NW..  suite 
500,  Washington,  DC  20037;  telephone: 
(202)  254-7020.  As  explained  at  1  CFR 
304.2,  requests  for  single  copies  of  such 
documents  will  be  filled  at  no  charge  to 
the  extent  that  supplies  on  hand  permit. 

For  the  reasons  set  forth  in  the 
preamble.  1  CFR  chapter  in  is  amended 
as  follows: 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  Tlje  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  591-596. 

2.  New  §§  305.93-1  through  305.93-5 
are  added  to  the  table  of  contents  to  read 
as  follows: 

305.93-1    Use  of  APA  Fonnal  Procedures  In 

Civil  Money  Penalty  I*roceedings 

(ReconunendatioD  No.  93-1). 
305.93-2    Administrative  and  ludicial 

Review  of  Prompt  Corrective  Action 

Decisions  by  the  Federal  Banldng 

Regulaloa  (Reontnineatiahon  No.  03-2). 
305.9S-3    Peer  Review  in  the  Award  of 

Discretionary  Grants  (Reconimeudation 

Na  93-3). 
305.93-4    Improviog  the  Environment  iior 

Agency  Rulemaking  (Recommendation 

No.  93-4). 
305.93-5    Procedures  for  Regulation  of 

Pesticides  (Reuunimeudation  No.  93-5). 

PART  310-MISCELLANEOUS 
STATEMENTS 

1.  The  autbcuity  citation  for  part  310 
continues  to  read  as  follows: 

AMrtMrity:  5  U.S.C  S91-596. 


2.  New  §  310.16  is  added  to  the  table 
of  contents  to  read  as  follows: 

3iat6    Right  to  Consult  with  Cotuiari  ia 
Agency  lavestigaboas. 
Dated:  February  1, 1994. 
leOrejr  S.  LMbhers, 
Research  Director. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123 

Disaster— Physical  Dteaster  and 
Economic  ln}ury  Loans 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  revising  on  an 
immediate  basis  the  limitations  on  its 
share  of  disaster  assistance  made 
available  to  homeowners  for  any  one 
disaster  commencing  on  or  after  January 
1, 1994,  from  $20,000  to  $40,000  for 
repair  and  replacement  of  household 
and  personal  effects  and  from  $100,000 
to  $200,000  for  repair  or  replacement  of 
a  primary  residence,  and  is  also 
increasing  the  limitations  expressed  in 
other  provisions  of  its  regulations 
governing  disaster  loans  to  homeowners 
which  are  based  upon  those  limitations. 
This  revision  is  being  undertaken  on  an 
emergency  basis  and  is  therefore 
published  as  a  final  rule. 

DATES:  This  rule  is  effective  on  February 
10, 1994. 

ADDRESSES:  Comments  should  be 
submitted  to  Bernard  Kulik.  Assistant 
Administrator  for  Disaster  Assistance. 
U.S.  Small  Business  Administration, 
409  Third  Street.  SW..  8th  floor. 
Washington.  DC  20416. 
FOR  RMINER  MKMMAHON  CONTACT: 
Michael  E.  Deegan.  Office  of  Disaster 
Assistance.  (202)  205-6734. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7tb)(l)  of  the  Small  Business 
Act,  15  U.S.C  636(bKl),  SBA  is 
authorized  to  make  disaster  loans 
available  to  rep>air,  rehabilitate  or 
replace  homeowner's  real  or  personal 
property  damaged  or  destroyed  as  a 
PBsuh  of  physical  disasters.  Section 
7(cK6)  of  the  same  Act,  15  U.S.C 
636(c)(6),  provides  that  such  loans  are 
limited  to  a  total  amount  of  $500,000  of 
SBA  assistance  for  each  disaster. 
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Under  these  authorities,  SBA  has 
established  by  regulation  the  following 
limitations  on  assistance  available  to 
homeowners  and  others  for  disasters 
commencing  on  or  after  October  1, 1982: 

(1)  $20,000  for  repair  or  replacement 
of  household  and  personal  effects; 

(2)  $100,000  for  repair  or  replacement 
or  a  primary  residence,  including  repair 
or  replacement  of  landscaping  and/or 
recreational  facilities  not  to  exceed 
$2,500: 

(3)  Eligible  refinancing  not  to  exceed 
the  lesser  of  $100,000  or  the  physical 
damage  to  the  real  property  which  is  to 
be  repaired; 

(4)  $24,000  for  mitigation  of  further 
damage  from  like  disasters; 

(5)  $244.0000  for  the  total  loan  within 
the  limitations  specified  in  (1)  through 
(4)  above,  and 

(6)  Persons  living  in  a  damaged  home 
who  are  not  dependents  of  the  occupant 
may  apply  for  loans  to  repair  or  replace 
personal  property  to  the  extent  of  their 
loss,  but  such  loans  may  not  exceed 
S20.000. 

These  loan  limitations  were 
established  in  1984,  and  have  become 
insufficient  to  meet  the  needs  of  many 
homeowners  and  renters  who  have  been 
confronted  with  the  effects  of  physical 
disasters  by  virtue  of  the  impact  of 
economic  inflation.  They  are  now,  for 
example,  inadequate  to  compensate 
many  disaster  victims  for  the  costs 
associated  with  rebuilding,  replacing 
and  repairing  residential,  real  property 
and  household  effects  such  as  clothing, 
furniture  and  appliances  which  have 
been  lost  or  damaged  as  a  result  of  a 
physical  disaster.  Moreover,  in  the 
aftermath  of  disasters,  especially  large 
catastrophes,  construction  costs  often 
increase  sharply.  Therefore,  SBA,  under 
the  statutory  authority  cited  above,  has 
decided  to  increase  these  limitations  to 
meet  the  impact  of  inflation  and 
construction  cost  increases.  Effective  for 
any  disaster  commencing  on  or  after 
January  1, 1994,  the  new  Hmitations  are: 

(1)  $40,000  for  repair  or  replacement 
of  household  and  personal  effects: 

(2)  $200,000  for  repair  or  replacement 
of  a  primary  residence,  including  repair 
replacement  of  landscaping  and/or 
recreational  facilities  not  to  exceed 
$5,000; 

(3)  Eligible  refinancing  not  to  exceed 
the  lesser  of  $200,000  or  the  physical 
damage  to  the  real  property  which  is  to 
be  repaired; 

(4)  $48,000  for  mitigation  of  future 
damage  from  like  disasters; 

(5)  $488,000  for  the  total  loan  within 
the  limitations  specified  in  (1)  through 
(4) above,  and 

(6)  Persons  living  in  a  damaged  home 
who  are  not  dependents  of  the  occupant 


may  apply  for  loans  to  repair  or  replace 
personal  property  to  the  extent  of  their 
loss,  but  such  loans  may  not  exceed 
$40,000. 

SBA  is  establishing  these  new 
limitations  effective  upon  publication 
pursuant  to  13  CFR  123.1(b)  which 
authorizes  emergency  changes  in  the 
regulations  governing  its  disaster 
assistance  program,  and  5  U.S.C. 
553(b)(B)  which  permits  publication  of 
regulations  in  final  form  without  notice 
of  comment  when  an  agency  finds  that 
good  cause  exists  for  publication  in  final 
form  on  an  emergency  basis,  and  that 
notice  and  comment  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  In  this  regard,  the  public 
interest  in  seeing  to  it  that  the  new 
limitations  are  effective  as  to  the  recent 
California  earthquake  disaster  makes  the 
utilization  of  notice  and  comment 
rulemaking  impracticable. 

Compliance  With  Executive  Orders 
12866, 12612.  and  12778;  Regulatory 
Flexibility  Act.  5  U.S.C  601,  et  seq.;  and 
the  Paperwork  Reduction  Act,  44  U.S.C 
Ch.  35. 

For  purposes  of  Executive  Order 
12866,  SBA  certifies  that  this  rule  will 
not  have  an  annual  economic  effect  in 
excess  of  $100  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
governments,  or  have  a  significant 
adverse  effect  on  competition,  and, 
therefore,  would  not  constitute  a  major 
or  significant  rule.  SBA  has  made  this 
determination  based  upon  the  fact  that 
even  though  this  rule  would  increase 
the  amounts  of  disaster  assistance 
available  to  an  individual  borrower,  it 
would  not,  in  and  of  itself,  increase  the 
gross  amount  of  disaster  assistance 
available  to  those  who  are  eligible. 
Individual  applicants  will  still  be 
governed  by  eligibility  requirements  for 
SBA  disaster  assistance  and  will  remain 
eligible  for  assistance  to  the  extent  of 
verifiable  loss  as  present  regulations 
provide. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment. 

For  purp>oses  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  SBA  certifies  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
it  is  not  a  major  or  significant  rule. 

For  purposes  of  the  Paperwork 
Reduction  Act,  SBA  certifies  that  this 


rule  will  not  impose  a  new 
recordkeeping  or  reporting  requirement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.008.  Small  Business) 

List  of  Subjects  in  13  CFR  Part  123 

Disaster,  Physical  disaster  and 
economic  injury  loans. 

For  the  reasons  set  out  above, 
pursuant  to  sections  5(b)(6),  7(b)(1),  and 
7(c)(6)  of  the  Small  Business  Act,  Title 
13,  part  123  of  the  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  123— (AMENDED] 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Sections  5(b)(6).  7(b),  (c).  (f)  of 
the  Small  Business  Act.  15  U.S.C  634(b)(6), 
636(b).  (c),  (0;  Pub.  L  102-395. 106  Stat. 
1828, 1864;  and  Pub.  L.  103-75. 107  Stat. 
739. 

2.  Section  123.25  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  123.25    Special  conditions — Home  loans. 

(a)  Limits.  SBA's  share  of  loans 
approved  on  or  after  October  1, 1983.  to 
a  Homeowner  (including  all 
dependents)  is  limited  for  any  one 
disaster  commencing  on  or  after  January 
1,  1994,  to  the  following: 

(1)  $40,000  for  repair  or  replacement 
of  household  and  personal  effects; 

(2)  $200,000  for  repair  or  replacement 
of  a  primary  residence,  including  repair 
or  replacement  of  landscaping  and/or 
recreational  facilities  not  to  exceed 
$5,000; 

(3)  Eligible  refinancing  pursuant  to 
§  123.24(f)  not  to  exceed  the  lesser  of 
$200,000  or  the  physical  damage  to  the 
real  property  which  is  to  be  repaired; 

(4)  $48,000  for  mitigation  pursuant  to 
§  123.24(j); 

(5)  $488,000  for  the  total  loan  within 
the  limitations  specified  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section. 

(b)  Additional  limits.  Persons  living  in 
a  damaged  home  who  are  not 
dependents  of  the  occupant  may  apply 
for  loans  to  repair  or  replace  personal 
property  to  the  extent  of  their  loss,  but 
such  loans  may  not  exceed  $40,000. 

•         •        •        •         * 

Dated:  February  1. 1994. 
Erskine  B.  Bowles, 

Administrator. 

|FR  Doc.  94-2933  Filed  2-9-94;  8:45  am] 
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DEPAFniyi04T  OF  TRANSPORTAT10M 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-CE-8ft-AO;  Amendment  9»- 
8819;  AD  94-04-01J 

Airwortttiness  Directives:  de  Haviltand 
DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD*s)  that  currently  require  repetitively 
inspecting  the  wing  attachment  fittings 
and  the  wing  front  fittings  {or  cracks  oa 
certain  de  Havilland  DHC-6  series 
airplanes,  and  replacing  any  cracked 
part.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter  class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  repetitions  of  certain  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available. 
This  action  requires  incorporating  a 
modification  that  would  eliminate  \he 
need  for  the  repetitive  inspections 
currently  required  by  the  two  existing 
AD's.  The  actions  specified  by  this  AD 
are  intended  to  prevent  loss  of  control 
of  the  airplane  caused  by  cracked  wing 
attachment  fittings. 

DATES:  Effective  March  31,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  31. 
1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
de  Havilland,  Inc.,  123  Garratt 
Boulevard,  Downsview,  Ontario, 
Canada,  M3K  1Y5.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  Cify,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NVV.,  suite  700, 
Washington,  DC 

FOR  FURTHER  tNFORMATJCN  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer.  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue.  Room  202. 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220. 
SUPPLEMENTARY  INFORMATKJN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  de 
Havilland  DHC-6  series  airplanes  was 
published  in  the  Federal  Register  on 


October  27. 1993  (58  FR  57758).  The 
action  proposed  to  supersede  AD  69- 
02-01  and  AD  85-16-10  with  a  new  AD 
that  would  (1)  initially  retain  the 
ref)etitive  inspection  of  the  wing 
attachment  fittings  required  by  the 
current  AD's;  aod  (2)  eventually  require 
installiag  new  steel  adapter  fittings  as 
terminating  action  for  those  repetitive 
inspections.  The  inspections  would  be 
accomplished  in  accordance  with  de 
Havilland  Service  Bulletin  (SB)  No.  6/ 
476,  Revision  B.  dated  January  22, 1988, 
and  the  installation  would  be 
accomplished  in  accordance  with  de 
Havilland  SB  No.  6/500.  dated  January 
22,1988. 

Interested  persons  have  been  afSorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  supporting  the 
proposed  rule  and  no  comments  were 
received  on  the  FAA's  determinatioa  of 
the  cost  to  the  public 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
96  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Parts  cost  approximately 
$6,750  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$2,033,072. 

AD  69-02-01  and  AD  85-16-10.  both 
of  which  are  superseded  by  this  action. 
cun«ntly  require  inspecting  the  top 
inner  faces  of  the  wing  attachment 
fittings  for  cracks  at  intervals  of  500 
hours  time-in-service  (TIS),  but  require 
removing  both  the  left  and  right  upper 
wing-  fuselage  fairings,  dye  penetrant 
inspecting  them  utilizing  a  10-power 
glass,  and  reattaching  the  fairings.  These 
inspections  take  approximately  3 
workhours  at  an  average  cost  of  $55  per 
hour;  approximately  $165  per  airplane 
or  $297,440  for  the  entire  fleet.  The 
inspection  procedures  of  this  AD  take 
approximately  3  workhours  at  an 
average  cost  of  $55  per  hour. 

The  cost  figures  oo  not  account  for  the 
recurring  costs  of  the  repetitive 
inspections  required  by  AD  69-4)2-01 
and  AD  85-16-10.  This  AD  only 
requires  these  repetitive  inspections 
until  accomplishment  of  the  mandatory 
modification.  This  elimination  of  the 


rep>etitive  inspections  reduces  die  cost 
of  the  required  mo<£fication 
requirement. 

The  intent  of  the  FAA's  aging 
commuter  aiijdane  program  is  to  ensure 
safe  oparatioD  of  commuter-class 
airplanes  that  are  in  commercial  so-vioe 
without  adversely  impacting  private 
operators.  Of  the  approximately  169 
airplanes  io  the  U.S.  registry  that  are 
affected  by  this  AD.  the  FAA  has 
detemined  that  approximalejy  50 
percent  are  operated  in  scheduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remainiag  SO  percent  are  operated  ia 
other  forms  of  air  transportation  such  as 
air  cargp  and  air  taxi. 

This  AD  allows  2.000  hours  time-ia- 
servioe  (TIS)  before  mandatory 
accompli^unent  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  required  modification 
within  10  to  20  calendar  months  after 
this  AD  becomes  effective.  For  private 
owners,  who  typically  operate  between 
100  to  200  hours  TIS  per  year,  this  will 
allow  120  to  240  calendar  months 
(about  10  to  20  years)  before  the 
required  modification  is  mandatory.  In 
addition,  replacing  the  fittings 
terminates  the  need  for  the  repetitive 
inspections. 

"The  incremental  costs  of  this  AD 
depend  on  the  utilization  of  de 
Havilland  DHC-6  series  airplanes,  and 
whether  cracks  were  found  during  any 
of  the  repetitive  inspections 
accomplished  within  2  000  hours  TIS 
after  the  efFective  date  of  this  AD.  The 
discussion  that  follows  assumes  that  no 
cracked  fittings  are  found  and  operators/ 
owners  do  not  replace  the  fittings  until 
required  at  2.000  hours  TIS  after  the 
effective  date  of  this  AD. 

This  AD  imposes  additional  costs  on 
most  operators/owners  of  de  Havilland 
DHC-6  series  airplanes.  Although  the 
action  eliminates  the  repetitive 
inspections  upon  replacement  of  the 
fitting  at  2,000  hours  TIS  after  the 
effective  date  of  the  AD.  the  cost  of  the 
replacement  fittings  will  most  likely  be 
more  than  the  cost  of  the  repetitive 
inspections.  "Hie  follov^-ing  presents  the 
greatest  present  value  incremental  costs 
for  10. 20,  and  30-year  remaining 
service  fives  (a  chart  that  represents  this 
is  contained  in  the  regulatory  flexibility 
anal>-sis  and  may  be  obtaineid  by 
contacting  the  Docket  at  the  location 
contained  in  the  ADDRESSES  section  of 
the  preamble  of  this  AD): 
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•  10-year  remaining  service  life— 
Approximately  $9,000  for  de  Havilland 
DHC-6  series  airplanes  utilized  an  average  of 
725  hours  TIS  annually; 

•  20-year  remaining  service  life — 
Approximately  S8.200  for  de  Havilland 
DHC-6  series  airplanes  utilized  an  average  of 
560  hours  TIS  annually;  and 

•  30-year  remaining  service  life — 
Approximately  $7,800  for  de  Havilland 
DHC-6  series  airplanes  utilized  an  average  of 
525  hours  annually. 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  govenunent  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  FlexibiUty 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100. 14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substantial  number"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  the  required 
rule,  or  any  number  of  small  entities 
subject  to  the  rule  which  is  substantial 
in  the  judgment  of  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  as  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100. 14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  9  aircraft  owTied  and  annualized 
cost  threshold  at  $65,300  for  scheduled 
operators  and  $4,600  for  unscheduled 
operators  (expressed  in  second  quarter 
1993  dollars). 

The  169  U.S.-registered  airplanes 
affected  by  this  AD  are  owned  according 
to  the  following  breakdowTi:  13  by 
individuals,  8  by  U.S.  government 
agencies,  and  148  by  businesses  or  not- 
for-profit  enterprises.  Of  the  148 
entities,  one  owns  26  airplanes,  one 
owns  11  airplanes,  nineteen  own 
between  2  and  9  airplanes,  and  fifty 
own  1  airplane  each. 

The  FAA  cannot  determine  the  sizes 
of  all  the  148  owner  entities  nor  the 
relative  significance  of  the  costs  or  cost 
savings  estimated  above.  However,  more 
than  one-third  of  these  entities  operate 
their  de  Havilland  DHC-6  series 
airplanes  in  scheduled  service. 


According  to  statistics  obtained  by  the 
FAA,  these  airplane  operators  in 
scheduled  service  utilize  their  airplanes 
an  average  of  1,383  hours  TIS  annually, 
and  general  aviation  operators  utilize 
their  airplanes  an  average  of  706  hours 
TIS  annually.  These  figures  may  have  a 
standard  of  error  of  14.4  percent  and  the 
general  aviation  average  may  include 
some  airplanes  in  commuter  service. 
The  FAA  cannot  reasonably  estimate  the 
distribution  of  these  hours  among  the  de 
Havilland  DHC-6  fleet. 

Because  of  these  imcertainties,  no  cost 
thresholds  for  significant  economic 
impact  can  be  reasonably  determined. 
The  FAA  solicited  comments 
concerning  the  impact  of  the  notice  of 
proposed  rulemaking  (NPRM)  on 
owners  of  aH^ected  airplanes,  and 
received  no  comments  on  this  matter. 
Based  on  the  possibility  that  this  AD 
could  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
FAA  conducted  a  regulatory  flexibility 
analysis,  A  copy  of  this  analysis  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  significant 
under  DOT  Regulatory  Fohcies  and 
Procedures  (44  FR  11034,  February  26, 
1979)  because  of  substantial  public 
interest;  and,  (3)  if  promulgated,  may 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  FAA  has  conducted  an  Initial 
Regulatory  Flexibility  Determination 
and  Analysis  and  has  considered 
alternatives  to  this  action  that  could 
minimize  the  impact  on  small  entities. 
A  copy  of  this  analysis  may  be  obtained 
by  contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES".  After  carefiil 
consideration,  the  FAA  has  determined 
that  the  required  action  is  the  best 
course  to  achieve  the  safety  objective  of 
returning  the  airplane  to  its  original 
certification  level  of  safety. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.69. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  69-02-01,  Amendment 
39-2347,  and  AD  85-16-10. 
Amendment  39-5216,  and  adding  the 
following  new  AD  to  read  as  follows: 

94-04-01  De  Havilland:  Amendment  39- 
8819;  Docket  No.  91-CE-88-AD. 
Supersedes  AD  69-02-01,  Amendment 
39-2347,  and  AD  85-16-10,  Amendment 
39-5216. 

Applicability:  Models  DHC-6-1.  DHC-6- 
100,  DHC-6-200,  and  DHC-6-300  airplanes 
(all  serial  numbers),  certiGcated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  control  of  the  airplane 
caused  by  cracked  wing  attachment  fittings, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished  within  the 
last  400  hours  TIS,  and  thereafter  at  intervals 
not  to  exceed  500  hours  TIS  until  compliance 
with  paragraph  (b)  or  (c)  of  this  AD, 
accomplish  the  following: 

(1)  Remove  both  left  and  right  upper  wing- 
fuselage  fairings  in  accordance  with  the 
applicable  de  Havilland  maintenance 
manual. 

(2)  Using  dye  penetrant  procedures  and  at 
least  10-power  magnification,  visually 
inspect  the  top  inner  faces  of  the  left  and 
right  forward  wing  attachment  fittings,  either 
part  number  (P/N)  C6WM1031-1  and 
C6VVM1031-2,  P/N  C6WM1133-1  and 
C6WM1133-2,  or  P/N  C6VVM1162-1  and 
C6WM1162-2,  for  cracks  in  accordance  with 
the  Accomplishment  Instructions  section  of 
de  Havilland  Service  Bulletin  (SB)  No.  6/476, 
Revision  B,  dated  January  22, 1988. 

(b)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  forward  wing  attachment 
fittings  with  new  front  steel  adapter  fittings 
(Modification  No.  6/1887).  P/N  C6WM1162- 
3  and  C6WM1 163-4,  in  accordance  with  the 
Accomplishment  Instructions  section  of  de 
Havilland  SB  No.  6/500.  dated  January  22. 
1988. 
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(c)  Within  the  next  2.000  hours  TIS  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  in  accordance  with  paragraph 
(b)  of  this  AD.  replace  the  forward  wing 
attachment  fittings  with  new  front  steel 
adapter  fittings  (Modification  No.  6/1887),  P/ 
N  C6WM1162-3  and  C6WM1163-4,  in 
accordance  with  the  Accomplishment 
Instructions  section  of  de  Havilland  SB  No. 
6/500,  dated  January  22. 1988. 

(d)  The  installation  of  new  front  steel 
adapter  fittings  (Modification  No.  6.1887)  as 
specified  in  paragraphs  (b)  and  (c)  of  this  AD 
IS  considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  New  York  Aircraft 
Certification  Office,  181  Franklin  Avenue, 
room  202.  Valley  Stream,  New  York  11581. 
The  request  shall  be  forwarded  through  an 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(g)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  de 
Havilland  Service  Bulletin  No.  6/476. 
Revision  B,  dated  January  22, 1988.  The 
modification  required  by  this  AD  shall  be 
done  in  accordance  with  de  Havilland 
Service  Bulletin  No.  6/500,  dated  January  22, 
1988.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland,  Inc,  123  Garratt 
Boulevard,  Downsview,  Ontario,  Canada, 
M3K  1Y5.  Copies  may  be  inspected  at  the 
FAA.  Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Regi'sfer,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC 

(h)  This  amendment  (39-8819)  supersedes 
AD  69-02-01,  Amendment  39-2347,  and  AD 
85-16-10,  Amendment  39-5216. 

(i)  This  amendment  (39-8819)  becomes 
effective  on  March  31, 1994. 

Issued  in  Kansas  City,  Missouri,  on 
February  3. 1994. 
Barry  0.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  94-3048  Filed  2-9-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  01-ANM-iq 

Alteration  of  Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
description  of  Jet  Route  J-54,  located  in 
the  vicinity  ofldaho  and  Oregon, 
published  in  the  Federal  Register  on 
February  3. 1994.  That  final  rule 
inadvertently  removed  a  segment  from 
Cherokee.  WY.  to  Laramie.  WY. 
Therefore,  this  action  reflects  the 
reinstatement  of  that  jet  route  segment 
from  Cherokee.  WY,  to  Laramie.  WY,  in 
the  description  of  Jet  Route  J-54. 

EFFiCnVE  DATE:  0701  u.t.c.  March  9. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATF- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION:  On 
February  3, 1994.  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  correcting  the  description  of  Jet 
Route  J-54,  located  in  Idaho  and 
Wyoming,  to  reinstate  Boise,  ID.  and  to 
remove  a  segment  from  Cherokee.  WY, 
to  Laramie.  WY  (59  FR  5080).  This 
action  reflects  the  reinstatement  of  the 
segment  from  Cherokee.  WY.  to 
Laramie.  WY.  in  the  description  of  J-54. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  February  3. 1994  (59  FR 
5080)  and  the  description  in  FAA  Order 
7400.9A.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  are  corrected 
as  follows: 

§71.1    [Corrected] 

On  page  5080,  in  the  second  column, 
the  description  for  J-54  is  corrected  to 
read  as  follows: 

J-54    (Corrected] 

From  Tatoosh.  WA,  via  Olympia.  WA; 
Baker,  OR;  Boise,  ID;  Pocatello,  ID;  Cherokee, 
WY;  to  Laramie.  WY. 

Issued  in  Washington,  DC,  on  February  4, 
1994. 

WUlis  C.  Nelson, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  94-3044  Filed  2-7-94;  12:25  pm) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  31 

rn}8436] 

RIN  1545-AP91 

Deposits  of  Employment  Taxes; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correcting  amendment  to  Treasury 
Decision  8436  which  was  published  in 
the  Federal  Register  for  Thursday. 
September  24,  1992  (57  FR  44099).  The 
final  regulations  relate  to  the  deposit  of 
Federal  employment  taxes  (including 
railroad  retirement  taxes)  under  section 
6302  of  the  Internal  Revenue  Code. 
EFFECTIVE  DATE:  January  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  G.  Surabian  at  (202)  622-4940 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correcting  amendment 
provide  guidance  under  section  6302 
relating  to  the  deposit  of  Federal 
employment  taxes,  effective  January  1. 
1993. 

Need  for  Correction 

As  pubHshed.  TD  8436  contains  an 
ambiguity  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification.  Section  31.6302-l(f)(3)(ii) 
of  the  regulations  provides  that  the 
deposit  makeup  date  for  deposit 
shortfalls  for  employers  depositing 
under  the  Semi-weekly  or  One-Day  rule 
is  the  first  Wednesday  or  Friday 
(whichever  is  earlier)  falling  on  or  after 
the  15th  day  of  the  month  following  the 
month  in  which  the  deposit  was 
required  to  be  made.  Section  31.6302- 
1(h)(2)  of  the  regulations,  however, 
provides  that  if  the  aggregate  amount  of 
taxes  reportable  on  the  return  for  the 
return  period  exceeds  the  total  amount 
deposited  by  the  employer  with  regard 
to  the  return  period  pursuant  to 
§31.6302-1.  the  balance  due  must  be 
remitted  in  accordance  with  the 
applicable  forms  and  instructions. 
Under  section  6151(a)  of  the  Internal 
Revenue  Code,  any  balance  due  is 
required  to  be  paid  by  the  due  date  of 
the  return  for  the  return  period.  The  due 
date  for  Form  941.  Employer's  Quarterly 
Federal  Tax  Return,  is  the  last  day  of  the 
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first  month  following  the  close  of  the 
calendar  quarter. 

Under  §  31.6302-1  of  the  regulations, 
a  deposit  under  the  Semi-weekly  or 
One-Day  rule  with  respect  to  a  pay  date 
occurring  on  the  last  day  of  a  return 
period  (calendar  quarter)  is  not  due 
until  after  the  close  of  that  return 
period.  For  example,  an  employer  with 
a  pay  date  wi  Wednesday,  March  31. 
1993,  must  make  a  deposit  by  Thursday. 
April  1, 1993.  if  depositing  imder  the 
One-Day  rule,  or  by  Wednesday.  April 
7,  1993.  if  depositing  under  the  Semi- 
weekly  rule.  Under  §  31.6302-l(f)(3)(ii), 
as  drafted,  a  shortfall  with  respect  to 
either  deposit  would  not  be  due  until 
Wednes<^y.  May  19. 1993,  well  after  the 
return  due  date  (April  30)  for  the  return 
period.  This  result  was  not  intended. 

List  of  Subjects  in  Part  31 

Eraplojinent  taxes.  Income  taxes. 
Penalties.  Pensions.  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

Accordingly.  26  CFR  part  31  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  AT  SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

§31.6302-1    [Amended] 

Par.  2.  In  §  31.6302-1,  paragraph 
(n(3)(ii)  is  amended  by  adding  the 
language  "or.  if  earlier,  the  return  due 
date  for  the  return  period"  immediately 
after  the  last  word  in  the  paragraph  and 
before  the  period. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer.  Ass't  Chief 
Counsel  (Corporate). 
IFR  Doc.  94-3175  Filed  2-9-94.  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN2900-AF94 

Proce<lurat  Due  Process  and  Appellate 
Rights 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
iidjudication  regulations  concerning 
procedural  due  process  and  appellate 


rights.  This  amendment  is  necessary  to 
clearly  reflect  VA  policy  concerning  the 
scheduling  of  claimant  hearings,  and  to 
clarify  the  number  of  decision-makers 
VA  will  provide  to  conduct  claimant 
hearings.  The  intended  effects  of  this 
amendment  are  to  stipulate  that  a 
claimant  hearing  will  not  normally  be 
scheduled  solely  for  the  purpose  of 
receiving  argument  by  a  claimant's 
representative,  and  that  the  claimaiit  is 
expected  to  be  present  at  the  hearing; 
and  to  clarify  that  the  requisite  number 
of  decision-makers  for  the  conduct  of 
claimant  hearings  is  one. 
EFFECTIVE  DATE:  This  amendment  is 
effective.  February  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr..  Consultant.  Regulations  Staff. 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW..  Washington.  DC 
20420,  (202)  233-3005, 
SUPPI.EMENTARY  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
3.103(c)(2)  to  stipulate  that  a  claimant 
hearing  will  not  normally  be  scheduled 
solely  for  the  purpose  of  receiving 
argument  by  a  cl^mant's  representative, 
and  that  the  claimant  is  expected  to  be 
present  at  the  hearing,  in  the  Federal 
Register  of  July  15,  1993  (58  FR  38103- 
04).  VA  also  published  a  proposal  to 
amend  §  3.103  (c)(1)  and  (c)(2)  to  clarify 
that  the  requisite  number  of  decision- 
makers for  the  conduct  of  claimant 
hearings  is  one,  in  the  Federal  Register 
of  July  15.  1993  (58  FR  38106). 
Interested  persons  were  invited  to 
submit  written  comments,  suggestions 
or  objections  concerning  the  proposals 
on  or  before  August  16,  1993.  In  order 
to  avoid  any  possible  confusion  that 
might  arise  if  final  rules  were  sef)arately 
publish*!,  we  have  combined 
publication  of  the  final  rule  proposed 
under  RIN  2900-AG33  with  the  final 
rule  under  RIN  290O-AF94.  Since  no 
comments  concerning  either  proposal 
were  received,  the  proposed 
amendments  are  adopted  without 
change. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C  601-«12. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 


The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104. 
64.105,  64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims.  Handicapped. 
Health  care.  Pensions.  Veterans. 

Approved;  January  12. 1994. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension.  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
othenvise  noted. 

§3.103    [Amended] 

2.  In  §  3.103(cMl).  in  the  third 
sentence,  remove  the  word  "personnel" ' 
and  insert,  in  its  place,  the  words  "one 
or  more  employees";  in  the  fourth 
sentence,  remove  the  words  "VA 
personnel"  and  insert,  in  their  place,  the 
words  "one  or  more  VA  employees". 

3.  In  §  3.103(c)(2).  remove  the  first 
two  sentences  and  add,  in  their  place, 
the  sentences: 

§  3.103    Procedural  due  process  and 
appellate  rights. 


(c)*   *   * 

(2)  The  purpose  of  a  hearing  is  to 
permit  the  claimant  to  introduce  into 
the  record,  in  person,  any  available 
evidence  which  he  or  she  considers 
material  and  any  arguments  or 
contentions  uith  respect  to  the  facts  and 
applicable  law  which  he  or  she  may 
consider  pertinent.  All  testimony  will 
be  under  oath  or  affirmation.  The 
claimant  is  entitled  to  produce 
witnesses,  but  the  claimant  and 
witnesses  are  expected  to  be  present. 
The  Veterans  Benefits  Administration 
will  not  normally  schedule  a  hearing  for 
the  sole  purpose  of  receiving  argument 
from  a  representative.  *   •   • 

4.  In  §  3.103(c)(2),  in  what  is  now  the 
fifth  sentence,  remove  the  word 
"personnel"  and  insert,  in  its  place,  the 
words  "employee  or  employees". 
IFR  Doc.  94-3066  Filed  2-9-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-1 5-6025;  FRL-4S28-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
RACT for  VOCs  From  Synthetic 
Organic  Chemical  Manufacturing 
industries  (SOCMI)  in  Allegheny 
County 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  taking  a  limited 
approval/limited  disapproval  on  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER).  This  revision  establishes  and 
requires  reasonably  available  control 
technology  (RACT)  to  control  fugitive 
volatile  organic  compounds  (VOC) 
emissions  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing- 
Fugitive  Sources  (SOCMI)  and  the 
associated  test  method  required  to 
determine  compliance.  This  revision 
has  been  submitted  by  the  PADER  at  the 
request  of  the  Allegheny  County  Bureau 
of  Air  Pollution  Control  (BAPC)  to  fulfill 
its  1982  ozone  SIP  commitment  to  adopt 
all  applicable  control  technique 
guidelines  (CTG's)  published  by  EPA. 
The  intended  effect  of  this  document  is 
to  take  limited  approval  action  on  the 
revision  because  the  regulation 
strengthens  the  SIP.  At  the  same  time, 
EPA  is  taking  limited  disapproval  action 
on  this  revision  because  it  does  not  fully 
meet  the  Federal  SIP  requirements. 
Furthermore,  the  limited  disapproval 
action  initiates  the  18-month  sanction 
clock  and  the  24-month  Federal 
implementation  plan  (FIP)  period. 
These  actions  are  being  taken  under  the 
Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  March  14, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  Jerry 
Kurtzweg  ANR-443.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460; 
Commonwealth  of  Pennsylvania, 
Department  of  Environmental  Resources 
Bureau  of  Air  Quality  Control.  P.O.  Box 
8468.  400  Market  Street,  Harrisburg. 


Pennsylvania  17105;  and  Allegheny 
County  Health  Department,  Bureau  of 
Air  Pollution  Control,  301  39th  Street, 
Pittsburgh,  Pennsylvania  15201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  A.  Sheckler,  (215)  597-6863. 
SUPPLEMENTARY  INFORMATION:  On 
December  15,  1992  (57  FR  59327),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  limited  approval  and 
limited  disapproval  of  the  addition  of 
section  534,  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing-Fugitive 
Sources  and  section  605  I,  the 
associated  test  method  required  to 
determine  compliance  with  section  534, 
which  revised  Article  XX  of  the 
Allegheny  County  Health  Department 
Rules  and  Regulations,  as  a  revision  to 
the  Allegheny  County  portion  of  the 
Pennsylvania  SIP.  The  formal  SIP 
revision  was  submitted  by  the 
Commonwealth  of  Pennsylvania  on  July 
13,  1987. 

As  discussed  in  the  NPR  (57  FR 
59327),  the  proposed  revision  serves  to 
strengthen  the  SIP  because  the 
regulations  constitute  RACT  for  the. 
synthetic  organic  chemical  and  polymer 
manufacturing  fugitive  sources,  except 
as  discussed  below.  By  taking  limited 
approval  action,  the  regulations  will  be 
made  federally  enforceable.  Therefore, 
EPA  is  taking  limited  approval  action. 
At  the  same  time,  the  revision  is  not 
approvable  pursuant  to  section 
182(a)(2)(A)  of  the  CAA  because  its 
Director  discretion  provisions  are  not 
consistent  with  the  interpretation  of 
section  172  of  the  pre-amendment 
guidance.  Specifically,  section  534  at 
paragraph  D  of  the  Allegheny  County's 
regulation,  which  provides  the  Ehrector 
of  the  Allegheny  County  BAPC  the 
discretion  to  approve  alternatives,  must 
be  amended  to  require  that  the  use  of 
any  alternative  VOC  emission  reduction 
system  and/or  alternative  monitoring 
procedures  also  be  approved  by  the 
United  States  Environmental  I^otection 
Agency.  Therefore,  EPA  is  also  taking 
limited  disapproval  action. 

Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submittal 
imder  section  llO(k)  for  an  area 
designated  nonattainment  based  on  the 
submittal's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  sanctions  set 
forth  in  section  179(b)  unless  the 
deficiency  has  been  corrected  within  18 
months  of  such  disapproval.  Section 
179(b)  provides  two  sanctions  available 
to  the  Administrator:  Highway  funding 
and  emission  offsets.  The  disapproval 
action  in  this  final  rulemaking  initiates 


the  18-month  sanctions  period  for 
Allegheny  County.  Moreover,  final 
disapproval  triggers  the  24-month 
period  by  which  EPA  must  promulgate 
a  Federal  implementation  plan  (FIP) 
under  section  110(c)  until  such  time  as 
the  Commonwealth  of  Pennsylvania 
corrects  the  language  of  Article  XX, 
section  534  at  paragraph  D  as  described 
above. 

The  rationale  for  EPA's  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR 

Final  Action 

EPA  is  taking  limited  approval/ 
limited  disapproval  action  on  the 
addition  of  section  534,  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing-Fugitive  Sources  and 
section  605  I.  the  associated  test  method 
required  to  determine  compliance  with 
section  534,  which  revised  Article  XX, 
as  a  revision  to  the  Allegheny  County 
portion  of  the  Pennsylvania  SIP. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15. 1990.  The  Agency  has  determined 
that  this  action  does  not  conform  with 
the  statute  as  amended  and  must  be 
disapproved.  The  Administrator  has 
examined  the  issue  of  whether  this 
action  should  be  reviewed  only  imder 
the  provisions  of  the  law  as  it  existed  on 
the  date  of  submittal  to  the  Agency  (i.e., 
prior  to  November  15,  1990)  as  has 
determined  that  the  Agency  must  apply 
the  new  law  to  this  revision. 

The  limited  disapproval  action  taken 
in  this  rulemaking  notice  initiates,  the 
18-month  sanction  clock  for  Allegheny 
County  and  the  24-month  FIP  clock  for 
EPA,  upon  the  effective  date  of  this 
document. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  pertaining  to  the  limited 
approval/limited  disapproval  of 
Allegheny  County's  RACT  for  VOC's 
hom  SOCMI,  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Acting  Regional  Administrator  under 
the  procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised. by  an  October  4, 
1993  memorandum  from  Michael  H. 
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Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation.  On  January  6, 
1989.  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  Table 
3  SIP  revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
The  OMB  has  agreed  to  continue  the 
waiver  until  such  time  as  it  rules  on 
EPA's  request.  This  request  is  still 
applicable  under  Executive  Order 
12866.  which  superseded  Executive 
Order  12291  on  September  30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Gsurt  of  Appeals  for  the 
appropriate  circuit  by  April  11, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  aflect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  C311  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  Organic 
Compounds. 

Dated:  January  6. 1994. 
Siaaley  L.  L«skowski. 
Acting  Regional  Administrator.  Begion  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52-{AlylENOEDJ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autimrity:  42  U.S.C.  7401-7671  q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph(c)(86)  to  read  as 
follows: 

§52.2020    l(*entmeation  of  plan. 

(c)*    *    * 

(86)  Revisions  to  the  Pennsylvania 
Regulations  for  reasonably  available 
control  technology  (RACT)  to  control 
fugitive  organic  chemical  manufacturing 
industries.  Article  XX  of  the  Rules  and 
Regulations  of  the  Allegheny  County 
Health  Department,  section  534  and  605 
I  submitted  on  July  13,  1987  by  the 
Pennsylvania  Department  of 
Environmental  Resources  (DER). 


(i)  Incorporation  by  reference. 

(A)  Letter  of  July  13. 1987  from  the 
Pennsylvania  Department  of 
Environmental  Resources  transmitting 
regulations  for  the  control  of  "Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing-Fugitive  Sources"  and 
the  associated  test  method.  EPA  method 
21. 

(B)  Article  XX.  of  the  Rules  and 
Regulations  of  the  Allegheny  County 
Health  Department,  section  534  and  605 
I,  effective  June  10. 1987. 

3.  Section  52.2023  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§52.2023    Approval  Status. 


(h)  The  Allegheny  County  Bureau  of 
Air  Pollution  Control  (BAPC)  Article 
XX.  section  534  at  paragraph  D,  does  not 
fulfill  its  1982  ozone  SIP  commitment  to 
adopt  all  applicable  control  technique 
guidelines  published  by  EPA.  These 
regulations  establish  and  require 
reasonable  available  control  technology 
to  control  fugitive  volatile  organic 
compounds  emissions  (VOC)  from 
synthetic  organic  chemical  and  f)olymer 
manufacturing-fugitive  sources  and 
associated  lest  method  required  to 
determine  compliance,  but  provide  the 
Director  of  the  Bureau  authority  to 
approve  an  alternative  VOC  emission 
reduction  s>'stem  and/or  alternative 
monitoring  procedure.  The  approval  of 
any  such  ahematives  by  the  Director  of 
the  BAPC  cannot  and  would  not  amend 
the  SIP.  Only  the  Administrator  of  the 
United  States  Environmental  Protection 
Agency  (EPA)  has  the  authority  to 
approve  an  alternative  VOC  emission 
reduction  system  and/ or  the  use  of  an 
alternative  monitming  procedure  as  a 
revision  to  the  SIP.  Air  Pollution  Article 
XX.  section  534  at  paragraph  D  of  the 
SIP  will  remain  inadequate  until  this 
language  providing  for  Director 
discretion  is  corrected  to  require  that 
any  such  alternatives  approved  by  the 
Director  of  BAPC  must  also  be  approved 
by  EPA.  The  amended  version  of  Article 
XX.  section  534.  paragraph  D  must  be 
adopted  by  the  Commonwealth, 
submitted  to  EPA  and  approved  as  a  SIP 
revision  to  correct  this  deficiency  in  the 
Pennsylvania  SIP. 
IFR  Doc.  94-2911  Filed  2-9-94;  8:45  am] 

B4LUMQ  COOC  6S«0-6»-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-33;  raill-8160;  823^ 

Radio  Broadcasting  Services; 
Oakhurst,  Firetough  arxJ  June  Lake, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  276A  for  Channel  296A  at 
Oakhurst,  California,  and  modifies  the 
license  for  Station  KAAT  (FM) 
accordingly  to  enable  it  to  increase  its 
effective  radiated  power  to  six  kilowatts, 
in  response  to  a  petition  filed  by 
California  Sierra  Corporation. 
Additionally.  Channel  234A  is 
substituted  for  Channel  276A  at 
Firebaugh,  California,  a  vacant 
allotment  for  which  a  petition  for 
reconsideration  seeking  reinstatement  of 
an  application  is  pending.  See  58  FR 
12916,  March  3, 1993.  Coordinates  for 
Channel  276A  at  Oakhurst.  California, 
are  37-25-08  and  119-^4-04. 
Coordinates  for  Channel  234A  at 
Firebaugh.  California,  are  36-51-30  and 
120-27-12.  (See  also.  Supplementary 
Information,  infra).  With  this  action,  the 
proceeding  is  terminated  with  respect  to 
RM-8160  only. 

EFFECTIVE  DATE:  March  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  First 
Report  and  Order,  MM  Docket  No.  93- 
33,  adopted,  January  11.1994,  and 
released,  February  7,  1994.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  N\V..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commissions 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  located  at  1919  M  Street.  NW., 
room  246,  or  2100  M  Street,  NW..  suite 
140,  Washington,  DC  20037. 

An  additional  proposal  filed  in  this 
proceeding  by  Don  Stewart,  seeking  the 
allotment  of  a  Class  A  FM  channel  to 
June  Lake,  California,  is  the  subject  of  a 
Further  Notice  of  Proposed  Rule  Making 
and  will  be  resolved  separately. 

List  ofSi^iects  in  47  CFR  Part  73 

Radio  Broadcasting  Part  73  of  title  47 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


^i 
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PART  73-{AMErM)E0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Antfaority:  47  U.S.C.  154.  303. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  276A 
and  adding  Channel  234A  at  Firebaugh; 
and  by  removing  Channel  296A  and 
adding  Channel  276A  at  Oakhurst. 

Federal  QHmnunications  Ck^minission. 

)ohn  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-3055  Filed  2-9-94;  8:45  am] 

BUXWQ  COOE  •712-01-M 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904, 925, 952.  and  970 

RIN  1991-AB06 

Acquisition  Reguiation;  Restrictions 
on  Awards  to  Foreign  Controlled 
Contractors 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  today 
publishes  this  notice  to  provide  its 
disposition  of  public  comments 
received  in  response  to  its  invitation  to 
comment  on  an  interim  final  rule 
pubUshed  in  the  Federal  Register  on 
November  10,  1993.  The  purpose  of  the 
interim  final  nile  was  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  implement  section 
836  of  the  Fiscal  Year  1993,  Defense 
Authorization  Act.  That  section 
prohibits  award  of  a  contract  under  a 
national  security  program  to  a  company 
owTied  by  an  entity  controlled  by  a 
foreign  government  if  that  company 
requires  access  to  a  proscribed  category 
of  information  to  perform  the  contract. 
The  interim  final  rule  provided  that  it 
would  automatically  become  effective 
on  January  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Langston.  Office  of 
Procurement  and  Assistance 
-Management  (HR-521.1),  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202)  586- 
8247. 

SUPPLEMENTARY  INFORMATION:  DOE 
published  an  interim  final  rule  in  the 
Federal  Register  (58  FR  59682)  on 
November  10. 1993,  that  amended  the 
DEAR  to  implement  section  836  of  the 
Fiscal  Year  1993.  Defense  Authorization 
Act.  That  section  prohibits  award  of  a 


contract  under  a  national  seciirity 
projgram  to  a  company  owned  by  an 
entity  controlled  by  a  foreign 
government  if  that  company  requires 
access  to  a  proscribed  category  of 
information  to  perform  the  contract. 

The  interim  final  rule  amended  the 
DEAR  by  adding  a  new  subpart  904.71 
to  describe  a  prohibition  on  contracting 
with  any  company  owned  by  an  entity 
controlled  by  a  foreign  government  if 
the  company  will  require  access  to 
proscribed  information  to  perform  the 
contract.  This  subpart  contained 
definitions  and  described  grounds 
under  which  the  prohibition  may  be 
waived  by  the  Secretary  of  Energy.  A 
new  subpart  925.7  was  added  to  provide 
notice  of  this  prohibition.  Fart  952  was 
amended  to  provide  a  solicitation 
provision  to  be  used  in  solicitations  that 
require  access  to  proscribed  information 
by  the  contractor.  Part  970  was  also 
amended  to  apply  these  changes  to 
management  and  operating  contracts  if 
they  require  access  to  proscribed 
information. 

Since  no  public  comments  were 
received.  DOE  has  determined  not  to 
amend  the  interim  final  rule  and  it 
became  effective  on  January  10.  1994 

List  of  Subjects  in  48  CFR  Parts  904, 
925,  952,  and  970 

Government  procurement. 

Issued  in  Washington.  DC,  on  February  4. 
1994. 

G.L.  Allen. 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 
[FR  Doc.  94-3095  Filed  2-9-94;  8:45  am) 

BILLmC  COOE  e450-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1051, 1053,  and  1312 
[Ex  Parte  No.  MC-180  (Sul>-No.  3)] 

Regulations  Implementing  Section  7  of 
the  "Negotiated  Rates  Act  of  1993" 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Delay  of  effective  date  of  final 
rules. 

SUMMARY:  By  decision  served  January 
13. 1994.  (59  FR  2303,  January  14. 
1994).  the  Commission  promulgated 
regulations  required  by  the  Negotiated 
Rates  Act  of  1993  (Pub.  L.  No.  11003- 
180).  The  effective  date  of  the  final  rules 
was  set  to  be  February  13,  1994. 

On  January  28. 1994.  the  American 
Trucking  Associations  (ATA)  and 
National  Small  Shipments  Traffic 


Conference,  Inc.  and  Health  and 
Personal  Care  Distribution  Conference. 
Inc.  (Conferences)  filed  petitions  asking 
the  Commission  to  extend  the  effective 
date  of  the  rules  to  April  2,  1994.  ATA 
and  the  Conferences  indicate  that 
additional  time  is  needed  for  carriers 
and  shippers  to  revise  their  current 
relationships,  which  may  involve  new 
paper  freight  bills  and  reprogramming  of 
computers  to  enable  the  insertion  of  the 
proper  notices  and  warnings  required  by 
the  new  statute  and  regulations.  ATA 
states  that  the  120  days  provided  in  the 
statute  for  the  Commission  to  develop 
its  regulations  was  intended  to  provide 
carriers  and  shippers  adequate  time  to 
make  these  revisions.  The  Conferences 
state  also  that  extension  of  the  effective 
date  will  enable  the  ATA  and  shipper 
groups  to  jointly  file  a  formal  request 
that  will  present  to  the  Commission  a 
common  set  of  interpretive  questions 
requiring  declaratory  answers  before  the 
new  rules  take  effect.  The  requests  are 
reasonable  and  will  be  granted. 
EFFECTIVE  DATE:  Effective  February  7. 
1994.  the  effective  date  of  the  final  rules 
at  59  FR  2303  is  delayed  to  April  2. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-6373   [TDD 
for  the  hearing  impaired:  (202)  927- 
5721.) 

Decided:  February  4.  1994. 

By  the  Commission.  Gail  C.  McDonald. 
Chairman. 

Sidney  L.  Strickland,  |r.. 

Secretary. 

[FR  Doc.  94-3113  Filed  2-9-94;  8  45  ami 

BILUNG  COOC  7036-O1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  652 

[Docket  No.  931072-4027;  092193C] 

Atlantic  Surf  Clam  and  Ocean  Ouahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (N'MFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  1994  fishing  quotas  for  surf 

clams  and  ocean  quahogs. 

SUMMARY:  NMFS  issues  final  quotas  for 
the  Atlantic  surf  clam  and  ocean  quahog 
fisheries  for  1994.  The  quotas  are  set 
annually  to  prevent  overfishing  and  to 
establish  a  basis  for  setting  individual 
quotas  under  the  Fishery  Management 
Plan  for  the  Atlantic  Surf  Clam  and 
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Ocean  Quahog  Fisheries  (FMP).  These 
final  quotas  were  selected  from  a  range 
defined  as  optimum  yield  (OY)  for  each 
fishery.  The  intent  of  this  action  is  to 
establish  allowable  harvests  of  surf 
clams  and  ocean  quahogs  from  the 
exclusive  economic  zone  in  1994. 

EFFECTIVE  DATE:  January  1. 1994. 

ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  analysis 
and  recommendations  are  available 
from  David  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council.  Room  2115,  Federal  Building. 
300  South  New  Street,  Dover,  DE  19901. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Myles  Raizin  (Resources  Policy  Analyst) 
508-281-9104. 

SUPPLEMENTARY  INFORMATKDN:  The  FMP 

directs  the  Secretary  of  Commerce 
(Secretary),  in  consultation  with  the 
Mid-Atlantic  Fishery  Management 
Council  (Council),  to  specify  quotas  for 
surf  clams  and  ocean  quahogs  on  an 
annual  basis  from  a  range  to  represent 
the  OY  for  each  fishery. 

For  surf  clams,  the  quota  must  fall 
within  the  OY  range  of  1.85  million 
bushels  and  3.40  million  bushels.  For 
ocean  quahogs,  the  quota  must  fall 
within  the  range  of  4.00  million  bushels 
and  6.00  million  bushels. 

In  specifying  the  quotas,  the  Secretary 
considered  the  latest  available  stock 
assessments  prepared  by  NMFS.  data 
reported  by  harvesters  and  processors, 
and  other  relevant  information 
concerning  exploitable  biomass  and 
spawTiing  biomass,  fishing  mortality 
rates,  stock  recruitment,  projected  effort 
and  catches,  and  areas  closed  to  fishing. 
This  information  was  presented  in  a 
written  report  prepared  by  the  Council 
and  adopted  by  the  Regional  Director, 
Northeast  Region,  NMFS. 

Proposed  quotas  of  2.85  million 
bushels  for  surf  clams  and  5.4  million 
bushels  for  ocean  quahogs  were 
recommended  by  the  Council. 

This  action  establishes  a  surf  clam 
quota  of  2.85  million  bushels  and  an 
ocean  quahog  quota  of  5.4  million 
bushels  for  the  1994  fisheries,  which  are 
identical  to  the  1993  quotas.  These 
quotas  established  by  the  Secretary  are 
unchanged  from  the  proposed  quotas 
NMFS  published  in  the  Federal  Register 
on  November  3, 1993  (58  FR  58681). 
The  public  comment  period  ended  on 
December  2. 1993.  No  comments  were 
received. 

The  final  quotas  for  the  1994  Atlantic 
surf  clam  and  ocean  quahog  fisheries  are 
as  follows: 


1994  Surf  Clam/Ocean  Quahog 
Quotas 


Fishery 


Surf  dam  

Ocean  quahog 


t994rinai 
quotas  (in 
txjshels) 


2,850,000 
5,400.000 


Other  Matters 

This  action  is  taken  luider  authority  of 
50  CFR  part  652. 

List  of  Subjects  in  50  CFR  Fart  652 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  February  4. 1994. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  94-3043  Filed  2-9-94;  8:45  am] 
BILUNO  COOe  3510-U-M 

50  CFR  Parts  672  and  675 

[Docket  No.  940225-402S;  I.D.  012494BI] 

Groundfish  of  ttie  Gulf  of  Alaska, 
Groundfish  of  ttie  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Emergency  interim  rule:  request 

for  comments. 

SUMMARY:  NMFS  has  determined  that  an 
emergency  exists  in  groundfish  fisheries 
in  the  Gulf  of  Alaska  (GOA)  and  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  Management 
measures  must  be  implemented  to 
prevent  overfishing  of  GOA  thomyhead 
rockfish  and  Pacific  ocean  perch  (POP) 
and  to  limit  unnecessarily  high  bycatch 
amounts  of  these  rockfish  species  and 
Pacific  halibut  in  the  GOA  trawl 
fisheries  in  a  manner  that  will  reduce 
the  likelihood  of  premature  fishery 
closures.  These  measures  include 
revising  regulations  applicable  to  the 
management  and  monitoring  of  the  GOA 
halibut  bycatch  limit  established  for 
trawl  gear  fisheries,  revising  directed 
fishing  standards,  and  adjustment  of 
BSAI  flatfish  seasons  to  provide  for 
additional  fishing  opportunities  in  the 
BSAI  early  in  the  fishing  year.  This 
action  is  necessary  to  respond  to  new 
information  applicable  to  the 
management  of  GOA  halibut  and 
rockfish  species  and  to  avoid  premature 
fishery  closures.  This  action  is  intended 
to  further  the  goals  and  objectives 
contained  in  the  fishery  management 


plans  for  the  groundfish  fisheries  off 
Alaska. 

DATES:  Effective  February  7, 1994 
through  May  11, 1994.  Comments  are 
invited  on  this  action  until  February  25, 
1994. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division.  Alaska  Region. 
National  Marine  Fisheries  Service.  P.O. 
Box  21668,  Juneau,  Alaska  99802, 
Attention:  Lori  Gravel.  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  a  proposed  regulatory 
amendment,  which  will  follow  and 
implement  the  actions  taken  under  the 
emergency  rule,  may  be  obtained  from 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
GOA  and  the  BSAI  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Groundfish  of  the  GOA  and  the  FMP  for 
the  Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801,  et  seq.)  (Magnuson  Act), 
and  are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  672  and  675.  General 
regulations  tha\  also  pertain  to  U.S. 
fisheries  are  codified  at  50  CFR  part  620. 

Management  problems  can  arise  that 
need  to  be  addressed  quicker  than  is 
feasible  in  the  normal  procedures 
provided  by  the  Magnuson  Act  for  FMP 
amendments  and  implementing 
regulations.  Section  305(c)  of  the 
Magnuson  Act  authorizes  the  Secretary 
to  issue  emergency  regulations  to 
address  such  situations.  Emergency 
regulations  may  remain  in  effect  for  90 
days  with  a  possible  90-day  extension. 

At  its  September  1993  meeting,  the 
Council  requested  NMFS  to  prepare  a 
rulemaking  that  would  implement 
several  management  measures  to 
prevent  some  GOA  trawl  fisheries  from 
taking  a  disproportionate  amount  of  the 
GOA  halibut  bycatch  limit  established 
for  the  trawl  fisheries,  thus  causing 
premature  closure  of  other  trawl 
fisheries.  These  proposed  emergency 
measures  were  presented  to  the  Council 
in  September  1993  by  GOA  and  BSAI 
trawl  industry  representatives  as  an 
alternative  to  controversial  FMP 
amendments  that  were  considered  by 
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the  Council  that  would  establish  a  super 
exclusive  registration  program  for 
vessels  participating  in  the  GOA  and 
BSAI  groundfish  fisheries. 

These  alternative  measures  were 
intended  to  address  the  competition  for 
the  halibut  bycatch  limit  established  for 
the  GOA  trawl  fisheries  (§672.20(fl)  and 
included  (1)  the  estabUshment  of  two 
GOA  trawl  fishery  categories  that  would 
be  eligible  to  receive  separate 
apportionments  of  the  halibut  bycatch 
limit.  (2)  revision  of  directed  fi.shing 
standards  to  eliminate  unnecessarily 
high  halibut  bycatch  rates  that  can 
result  from  covert  targeting  on 
groundfish  species  for  which  directed 
fishing  is  closed,  and  (3)  adjustment  of 
the  season  opening  date  for  the  BSAI 
yellowfin  sole  and  "other  flatfish" 
fisheries  from  May  1  to  January  20.  The 
intent  of  the  recommended  season 
adjustment  is  to  provide  for  additional 
fi.shing  opportunities  in  the  BSAI  early 
in  the  year  and  reduce  the  incentive  for 
trawl  vessel  operators  to  move  from  the 
BSAI  to  the  GOA  after  the  rock  sole  roe 
fisherj'  is  closed,  typically  by  the  end  of 
February.  NMFS  intends  to  prepare  a 
proposed  rule  and  publish  it  in  the 
Federal  Register  for  public  review  and 
comment. 

At  its  December  1993  meeting,  the 
Council  requested  NMFS  to  implement 
the  above  management  measures 
immediately  under  an  emergency 
interim  rule,  by  less  than  a  unanimous 
vote.  This  request  was  in  response  to 
new  information  from  some  affected 
fishermen  about  the  management  of 
GOA  halibut  bycatch  and  total 
allowable  catch  (TAG)  amounts 
specified  fcrthomyhead  rockfish  and 
Pacific  ocean  perch  (POP). 

Several  fishermen  furnished 
information  on  practices  of  other 
fishermen  in  the  affected  fisheries  that 
are  inconsistent  with  conservation  of 
Pacific  halibut  bycatch.  This 
information  was  given  in  the  form  of 
testimony,  which  was  presented  to  the 
Council  orally  and  in  writing.  These  are 
permissible  means  of  constructing  an 
administrative  record  to  undergird  the 
Council's  determinations. 

Overfishing  concerns  exist  for 
ihomyhead  rockfish  and  POP  that  will 
require  conservative  management  of  the 
TAG  amounts  specified  for  these  species 
to  avoid  reaching  overfishing.levels  and 
premature  closure  of  other  groundfish 
fisheries  that  take  thomyhead  rockfish 
or  POP  as  bycatch.  The  Council  heard 
concerns  about  the  effect  of  premature 
trawl  closures  brought  about  from 
proposed  halibut  bycatch  restrictions  or 
overfishing  on  the  GOA  trawl  fisheries 
and  the  communities  that  dep>end  on 
them. 


Management  measures  to  avert  these 
problems  must  be  implemented  early  in 
the  fishing  season  to  avoid  serious 
problems  affecting  inseason  monitoring 
and  management  of  the  thomyhead 
rockfish  and  POP  TACs  and  the  halibut 
bycatch  limit  established  for  GOA  trawl 
fisheries. 

Implementing  these  measures  under 
emergency  interim  rulemaking  will 
provide  immediate  benefits  to  the 
public  that  outweigh  the  value  of 
postponement  for  public  review  and 
comment.  NMFS  concurs  with  the 
Council's  recommendation  to 
implement  the  following  measures  by 
an  emergency  interim  rule  while  a 
regulatory  amendment  is  reviewed, 
which  would  put  these  measures  in 
place. 

A.  Establish  two  GOA  trawl  fishery 
categories  for  purposes  of  apportioning  the 
GOA  halibut  bycatch  limit  established  for  the 
trawl  gear  fisheries  (§672.20(0)  These  two 
categories  are  the  (1)  shallow  water  fishery 
complex  (the  Alaska  pollock,  Pacific  cod, 
Atka  mackerel,  shallow  water  flatfish, 
flathrad  sole,  and  "other  species"  trawl 
fisheries),  and  (2)  the  deep  water  fishery 
complex  (the  deepwater  flatfish,  rex  solo, 
arrowtooth  fiounder,  sablefish.  and  rockfish 
trawl  fisheries): 

B.  Revise  the  method  for  calculating 
retainable  amounts  of  groundfish  species 
under  directed  fishing  standards 
(§§672.20(M  and  675  20(i)}.  Revised  methods 
will  prohibit  using  retained  amounts  of 
arrowtooth  flounder  or  groundfish  species 
closed  to  directed  fishing  as  a  basis  for 
calculating  retainable  amounts  of  other 
groundfish  species  that  are  closed  to  directed 
fishing:  and 

C.  Adjust  the  opening  date  for  the  BSAI 
yellowfin  sole  and  "other  flatfish"  fisheries 
from  May  1  to  January  20.  As  a  result  of  this 
season  adjustment,  directed  fishing  standards 
governing  retainable  amounts  of  flatfish 
species  at  §  675.20(h)(2)  also  are  revised. 

A  fuller  description  of,  and 
justification  for,  each  of  these  measures 
follow. 

Establishment  of  Two  GOA  Trawl 
Categories  for  Purposes  of  Apportioning 
the  Halibut  Bycatch  Mortality  Limit 

Existing  regulations  at  §  672.20(f) 
establish  a  framework  process  for  the 
annual  specification  of  separate  Pacific 
halibut  prohibited  species  catch  (PSC) 
limits  for  "trawl"  and  "fixed  gear" 
fisheries,  and  for  apportioning  those 
limits  by  season.  Although  these 
regulations  limit  the  bycatch  of  Pacific 
halibut  in  the  GOA  groundfish  trawl 
fisheries,  they  have  resulted  in  conflict 
among,  and  preemption  of.  groundfish 
trawling  operations  in  the  (iOA  as 
different  trawl  fishery  components 
compete  for  shares  of  the  available 
halibut  PSC  limit.  This  occurs  due  to 
seasonal  variations  in  halibut  bycatch 


rates  and  amounts  experienced  in  the 
different  trawl  fisheries  and  the  lack  of 
trawl  fishery  categories  in  regulations 
that  could  receive  separate 
apportionments  of  the  halibut  PSC  limit. 

Under  existing  regulations,  it  is 
possible  for  the  activities  of  one  group 
of  trawl  vessels  used  to  fish  for  a 
particular  groundfish  species  or  species 
complex  to  take  a  disproportionate 
amount  of  the  halibut  bycatch  limit. 
This  can  cau'*  the  premature 
attainment  of  the  halibut  PSC  limit  and 
closure  of  all  trawling  operations  in  the 
GOA,  except  for  trawling  for  pollock 
with  pelagic  trawl  gear.  Such  closures 
may  leave  significant  amounts  of 
economically  important  TAG 
unharvested,  idling  vessels  and  crew, 
and  disrupting  processing  and  fishing 
support  sectors,  fishery  dependent 
communities,  and  intermediate  and 
final  markets.  Even  if  the  total  trawl  PSC 
limit  is  not  reached  prematurely,  the 
threat  that  at  any  point  in  time  in  the 
fishing  year  it  may  be.  can  force  other 
user  groups  to  incur  urmecessary  costs, 
alter  fishing  plans,  or  undertake 
inefficient  or  undesirable  fishing 
decisions. 

Many  of  the  potentially  adverse 
impacts  of  the  present  framework 
process  used  to  manage  halibut  bycatch 
in  the  GOA  trawl  fi.sheries  would  be 
avoided  or  reduced  if  the  GOA  trawl 
PSC  limit  is  apportioned  between 
competing  fishery  categories.  Fishery 
data  from  the  CX)A  trawl  fisheries 
indicate  that  the  variation  in  halibut 
bycatch  rates  and  associated  bycatch 
mortality  in  these  fisheries  appears  to  be 
relatively  well  demarcated  by  the 
following  operational  categories:  (1) 
Those  vessels  fishing  for  species  in  the 
"shallow  water  species  complex" 
(Alaska  pollock.  Pacific  cod,  shallow 
water  flatfish,  flathead  sole,  Atka 
mackerel,  or  "other  species"),  and  (2) 
those  vessels  fishing  for  species  in  the 
"deep  water  species  complex" 
(sablefish.  rockfish,  deep  water  flatfish, 
and  arrowtooth  fiounder).  Ahhough  the 
Council's  action  on  this  management 
measure  included  the  Hathead  sole 
fishery  in  the  deep  water  complex,  1993 
fisher)'  data  show  that  over  65  percent 
of  the  total  GOA  flathead  sole  harv^est 
was  associated  with  fisheries  in  the 
shallow  water  complex.  Therefore, 
NMFS  is  including  the  flathead  sole 
fishery  in  the  shallow  water  complex. 
The  shallow  water  and  deep  water 
complexes  are  associated  with  inshore 
and  offshore  trawl  operations, 
respectively. 

Based  on  Council  recommendations  at 
its  September  and  December  1993 
meetings,  the  emergency  rule  apportions 
the  1994  GOA  halibut  trawl  PSC  limit 
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among  fisheries  and  seasons  as  set  forth 
below: 

Apportionment  of  the  2000  metric  ton 
(mt)  halibut  bycatch  mortaUty  limit 


established  for  the  1994  GOA  trawl 
fisheries  among  the  shallow  and  deep 
water  trawl  fishery  complexes  and 
seasons.  Seasons  open  and  close  at  12 


noon,  Alaska  local  time  (A.l.t.).  except 
that  the  first  season  opens  at  00:01 
hours,  A.l.t.,  January  20,  and  the  last 
season  ends  at  12  midnight,  A.l.t., 
December  31. 


Season 


Jan.  20-Mar.  31  

Mar.  31^un.  30 

Jun.  30-Sep.  30 

Sep.  30-Oec  31  

1  No  apportionmenL 


Shallow  complex 
(metric  tons) 


500 
100 
200 

(') 


Deep  complex 
(metric  tons) 


100 

300 

400 

D 


Total  (metric  tons) 


600 
400 
600 
400 


Attaiimient  of  a  seasonal  (quarterly) 
bycatch  allowance  by  a  fishery  complex 
will  result  in  directed  fishing  closures 
for  each  species  within  that  fishery 
complex  for  the  remainder  of  the 
quarter,  except  that  when  the  halibut 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  the 
shallow  water  complex  is  reached, 
directed  fishing  for  pollock  with  pelagic 
trawl  gear  may  continue  subject  to  other 
regulatory  provisions.  Any  overages  or 
shortfalls  of  a  quarterly  bycatch 
allowance  will  be  accounted  for  in  the 
subsequent  quarterly  allowance. 

A  detailed  justification  for  the  fishery 
and  seasonal  appwrtionments  of  the 
1994  halibut  PSC  Umit  is  described  in 
the  EA  prepared  for  this  management 
measure  (see  ADDRESSES).  In  summary, 
the  apportionments  implemented  under 
this  emergency  rule  reflect  the 
recommendations  presented  to  the 
Council  at  its  September  and  December 
1993  meetings  by  an  ad  hoc  industry 
working  group  responsible  for 
developing  this  management  measure. 
These  apportionments  are  intended  to 
accommodate  seasonal  bycatch 
requirements  in  a  manner  that  optimizes 
the  1994  halibut  PSC  limit  established 
for  trawl  gear  relative  to  anticipated 
trawl  fishing  patterns  and  1994 
groundfish  TACs. 

Revision  of  the  Methodology  Used  To 
Calculate  Retainable  Amounts  of 
Groundfish  Under  Directed  Fishing 
Standards 

The  emergency  rule  amends 
§§  672.20(h)  and  675.20(i)  to  address 
problems  with  the  current  regulatory 
provisions  for  calculation  of 
"retainable"  bycatch  amounts  of 
groundfish  species  for  which  directed 
fishing  is  closed.  Current  regulations 
provide  for  an  overly  liberal 
computation  of  retainable  amounts  of 
groundfish  bycatch  species  because  the 
basis  for  bycatch  retention 
inappropriately  includes  species  not 
open  for  directed  fishing.  This 
compromises  the  intent  of  using 


directed  fishing  standards  to  restrict 
bycatch  of  species  after  directed  fishery 
closures,  effectively  allowing  unlimited 
bycatch  retention. 

An  associated  concern  exists  that 
some  vessel  op)erators  deliberately  target 
on  arrowlooth  flounder  only  to  provide 
a  basis  for  retaining  allowable  amounts 
of  high  valued  groundfish  species  for 
which  directed  fishing  is  closed.  In  this 
case,  arrowtooth  flounder  is  harvested 
solely  for  the  purpose  of  providing 
"directed  catch"  against  which 
"retainable  bycatch"  quantities  may  be 
calculated  and  accumulated. 
Subsequently,  the  arrowtooth  flounder 
directed  catch  is  discarded  and  only  the 
economically  valuable  bycatch, 
authorized  on  the  basis  of  the  quantity 
of  the  arrowtooth  harvest,  are  actually 
retained  for  processing.  This  practice 
effectively  subverts  the  "bycatch  only" 
intent  of  fishery  closures  and  associated 
directed  fishing  standards  at  §§  672.20 
and  675.20.  Furthermore,  trawl 
operations  for  arrowtooth  flounder 
experience  relatively  high  bycatch  rates 
of  halibut  and  contribute  to  the 
premature  attaiiunent  of  the  halibut  PSC 
limit,  further  aggravating  the 
competition  for  halibut  as  bycatch  in  the 
Alaska  trawl  fisheries  and  increasing  the 
potential  for  costly  trawl  fishery 
closures. 

Adjustment  of  Season  Opening  Dates 
for  the  BSAI  Flatfish  Fisheries 

Under  the  emergency  rule,  the 
opening  date  for  the  yellowfin  sole  and 
"other  flatfish"  fisheries  is  adjusted 
from  May  1  to  January  20,  the  beginning 
of  the  trawl  fishing  year  in  the  Bering 
Sea  (§  675.23(d)).  The  directed  fishing 
standard  for  flatfish  species 
(§  675.20(h)(2))  is  changed  to 
accommodate  this  season  change  and 
allow  sufficient  bycatch  amounts  of  rock 
sole,  yellowfin  sole,  arrowtooth 
flounder,  or  "other  flatfish"  in  the 
flatfish  fisheries,  while  allowing  for 
fishing  operations  to  minimize  the 
discard  waste  of  these  species.  The 
proposed  change  to  the  directed  fishing 


standard  for  these  flatfish  species  also 
would  establish  species  specific 
standards,  rather  than  aggregate 
standards  for  all  flatfish  species  closed 
to  directed  fishing.  The  intent  of  this 
action  is  to  simplify  directed  fishing 
standards,  and  reduce  discard  waste  by 
increasing  the  retainable  amounts  of 
flatfish  sp)ecies  closed  to  directed 
fishing  relative  to  other  flatfish  species 
that  are  open  to  directed  fishing. 

The  purpose  of  the  season  adjustment 
for  the  yellowfin  sole  and  "other 
flatfish"  fisheries  is  to  provide  the  BSAI 
trawl  industry  with  viable  fishing 
alternatives,  reduce  the  need  for,  and 
likelihood  of,  significant  movement  of 
fishing  capacity  from  the  BSAI  to  the 
GOA,  reduce  competition  for  GOA 
halibut  bycatch  under  the  halibut 
bycatch  restrictions  established  for  the 
GOA  trawl  fisheries,  and  reduce  the 
likelihood  that  displacement  of  Bering 
Sea  trawl  effort  into  the  GOA  may 
preempt  fishing  opportunities  for  GOA 
operations  later  in  the  fishing  year  by 
exhausting  the  GOA  trawl  halibut  PSC 
limit,  thus  necessitating  GOA-wide 
trawl  closures.  This  action  also  will 
reduce  the  likelihood  that  bycatch 
amounts  of  GOA  thomyhead  rockfish 
and  TOP  will  reach  overfishing  levels, 
resulting  in  costly  fishery  closures. 

The  original  purpose  for  delaying 
directed  fishing  for  yellowfin  sole  and 
"other  flatfish"  species  until  May  1  was 
to  prevent  the  joint  venture  processing 
(JVP)  and  domestic  annual  processing 
(DAP)  fisheries  from  taking  a 
disproportionate  share  of  their 
respective  red  king  crab  or  halibut 
bycatch  allowances  established  for 
Bycatch  Limitation  2U)nes  1  or  2H 
(defined  at  §675.2),  before  available 
amounts  of  yellowfin  sole  and  other 
groundfish  species  were  harvested. 
Early  attainment  of  red  king  crab  or 
halibut  bycatch  allowances  because  of 
high  bycatch  rates  experienced  in  the 
early  spring  flatfish  fisheries  resulted  in 
premature  fishery  closures  that 
prevented  available  amounts  of  flatfish 
and  other  groundfish  species  from  being 
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harvested.  Delaying  the  opening  of  the 
yellowfin  sole  and  "other  flatfish'" 
fisheries  until  May  1  allowed  the  DAP 
fisheries  to  utilize  the  bulk  of  the 
available  Zone  1  PSC  limits  in  the  rock 
sole  and  Pacific  cod  fisheries  from 
January  through  April,  optimizing  their 
catch  of  allocated  groundfish  species. 

The  flatfish  fisheries  have  changed 
substantially  since  the  May  1  starting 
date  was  implemented.  JVP  fisheries  no 
longer  operate  in  the  EEZ  off  Alaska. 
The  domestic  industry  has  developed 
profitable  new  markets  for  products 
from  the  "other  flatfish"  complex.  In 
addition,  the  yellowfin  sole  and  rock 
sole/"other  flatfish"  fisheries  are 
allocated  separate  bycatch  allowances 
that  may  be  seasonally  apportioned  to 
optimize  the  groundfish  harvest  within 
the  established  prohibited  species 
bycatch  restrictions. 

The  May  1  opening  date  of  the 
yellowfin  sole  and  "other  flatfish" 
fisheries  now  has  the  effect  of 
preventing  domestic  fishermen  from 
harvesting  these  resources  at  the 
beginning  of  the  fishing  year,  when  few 
other  fishing  opportunities  exist.  This 
has  contributed,  for  example,  to  a 
situation  in  which  the  available  TAG  for 
the  "other  flatfish"  complex  has  been 
underutilized  in  recent  years.  In  1991, 
only  about  47  percent  of  the  TAG  for 
this  species  group  was  harvested.  In 
1992  and  1993,  that  figure  dropped  to 
38  percent  and  45  percent,  respectively. 
While  these  resources  have  been 
underutilized,  despite  an  expressed 
interest  in  accessing  them  at  the 
beginning  of  the  fishing  year,  retention 
of  the  May  1  opening  has  forced  BSAI 
trawl  fishermen  to  either  move  into  the 
GOA  deepwater  flatfish  fishery,  which 
opens  in  January,  or  cease  fishing  until 
Mayl. 

The  rock  sole  fishery  in  the  Bering 
Sea  currently  opens  at  the  beginning  of 
the  fishing  year  to  allow  the  lucrative 
"roe"  fishery  to  be  conducted.  This 
fishery  typically  closes  in  late-February 
or  early-March  when  the  rock  sole  are 
spawned  out.  Seasonal  halibut  bycatch 
restrictions  can  close  other  fisheries 
(e.g..  Pacific  cod  during  1991  and  1992), 
leaving,  as  noted  above,  few  alternative 
fishing  opportunities  for  the  BSAI 
groundfish  fleet.  Flathead  sole,  one  of 
the  species  in  the  Bering  Sea  "other 
flatfish"  category,  produce  roe,  which 
matures  just  after  rock  sole  roe  matures. 
Markets  for  roe-bearing  flathead  sole 
have  emerged,  making  this  fishery  a 
natural  extension  of  that  for  roe-bearing 
rock  sole  in  the  Bering  Sea.  Other 
markets  for  these  flatfish  species, 
including  a  domestic  fillet  market,  are 
under  development. 


Under  the  emergency  rule,  opening 
the  BSAI  yellowfin  soje  fishery  and  the 
"other  flatfish"  fishery  at  the  beginning 
of  the  1994  trawl  season  (January  20) 
will  provide  vessel  operators  fishing  in 
the  Bering  Sea  with  the  opportunity  to 
participate  in  a  potentially  profitable, 
developing  fishery.  This  opportunity  is 
expected  to  reduce  the  need  for  vessels 
to  move  into  the  GOA  trawl  fisheries 
early  in  the  fishing  year,  thus 
potentially  decreasing  pressure  on  the 
GOA  halibut  PSC  limit,  reducing  the 
likelihood  of  rockfish  bycatch  amounts 
reaching  overfishing  levels  in  the  GOA 
trawl  fisheries,  and  diminishing  the 
probability  of  preemption  of  existing 
GOA  groundfish  fisheries  through  early 
closure. 

NMFS  concurs  that  the  above 
regulatory  measures  must  be 
implemented  by  emergency  rulemaking 
to  prevent  overfishing  of  thomyhead 
rockfish  and  POP  stocks  and  premature 
attainment  of  the  halibut  trawl  PSC 
limit,  thus  reducing  the  likelihood  of 
costly  fishery  closures.  Such  closures 
would  result  in  significant  direct 
economic  loss  to  nearly  all  segments  of 
the  GOA  trawl  industry  due  to  foregone 
•groundfish  harvests  and  closure  of 
processing  operations.  Social  costs 
associated  with  such  closures  include 
increased  unemployment  tmd  reduced 
cash  flow  through  business  and 
communities  that  support  and  depend 
upon  the  GOA  groundfish  fisheries. 
Comments  on  this  action  are  invited 
through  February  25,  1994  (see 
ADDRESSES). 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws. 

This  rule  is  not  subject  to  review 
under  E.O.  12866. 

The  AA  finds  that  the  reasons 
justifying  promulgation  of  this  rule  on 
an  emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  under 
sections  553fb)  and  (d)  of  the 
Administrative  Procedure  Act.  The 
management  measures  implemented 
under  this  emergency  rule  must  be 
implemented  as  soon  as  possible  to 
respond  to  testimony  at  the  Council's 
September  and  December  1993  meetings 
concerning  the  developing  competition 
between  GOA  trawl  fisheries  for  the 
halibut  bycatch  mortality  limit  and  the 
potential  for  overfishing  of  thomyhead 
rockfish  and  POP.  This  action  is 


necessar>'  to  allocate  the  GOA  halibut 
PSC  limit  between  trawl  fisheries,  limit 
the  influx  of  BSAI  trawl  effort  into  the 
GOA  after  the  BSAI  rock  sole  roe  fishery 
ends  in  late  February,  and  prevent  an 
associated  increase  in  thomyhead.  POP, 
and  halibut  bycatch  amounts.  Decreased 
bycatch  of  these  species  under  the 
emergency-  rule  will  diminish  the 
potential  for  premature  fishery  closures, 
decrease  foregone  groundfish  harvests, 
and  increase  fishery  revenues  under 
existing  overfishing  and  halibut  bycatch 
restrictions. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulator}-  Flexibility 
Act,  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  the  State  of  Alaska.  This 
determination  has  been  submitted  under 
section  307  of  the  Coastal  Zone 
Management  Act  for  review  by  the 
responsible  State  agency. 

An  EA  was  prepared  for  the 
regulatory  amendment  that  will  follow 
this  action  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Recordkeeping  and 
reporting. 

Dated:  February  4. 1094. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  parts  672  and  675  arc 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16.  U.S.C  1801  et  seq. 

2.  In  §  672.20,  paragraphs  (f)(l)(i)  and 
(h)(1)  are  suspended  from  Febmary  7, 
1994  until  May  11,  1994  and  new 
paragraphs  (0(3)  and  (h)(3)  are  added 
from  February  7,  1994  until  May  11. 
1994  as  follows: 

§  672.20    G«n«ral  limitations. 

•        •        •        *        * 

(0*  •  • 

(3)  Trawl  gear  fisheries. — (i) 
Apportionment  of  the  Halibut  PSC  limit 
to  Trawl  gear  fisheries.  The  halibut  PSC 
limit  for  trawl  gear  specified  under 
paragraph  (f)(2)  of  this  section  is 
apportioned  into  bycatch  allowances 
and  seasonal  apportionments  thereof, 
specified  in  paragraph  (f)(3)(iii)  of  this 
section,  for  fishery  categories  defined  in 
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paragraph  (fK3Ki»)  of  Ais  section,  based 
on  each  ca(ego77's  proportMjnal  share  of 
the  anticit.ited  bycatch  mortality  of 
haKbut  during  a  fishing  year  and  the 
need  to  optimize  the  amouitf  of  total 
grouadfi^  harvested  under  the  non- 
trawi  halibut  PSC  limit.  The  sum  of  all 
halibut  bycatch  allowances  will  equal 
the  halibut  PSC  limit  specified  at 
paragraph  (f)(2)  of  this  section. 

(iilFor  purposes  of  apportioning  the 
trawl  halibut  PSC  limit  among  fisheries, 
the  following  fishery  categories  are 
specified  and  defined  in  terms  of  round- 


weight  equivalents  of  those  grotmdfish 
species  for  which  a  TAC  has  been 
specified  under  S  672.20  (a)  and  (c^ 

(A)  Shallow  water  species  fishery. 
Fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  resuhs  in 
a  retained  aggregate  catch  of  pollock, 
Pacific  cod,  shallow- water  flatfish, 
flathead  sole,  Atka  mackerel,  and  "other 
species"  that  is  greater  than  the  retained 
amount  of  any  other  groundfish  species 
or  species  group. 

(B)  Deep  water  species  fishery. 
Fishing  with  trawl  gear  during  any 


weekly  reporting  period  that  resuhs  In 
a  retained  catch  of  groundfish  and  is  not 
a  shallow  water  species  fishery  as 
defined  under  paragraph  (f)(3)(ii)(A)  of 
this  section. 

(iii)  1994  emergency  interim  bycatch 
allowances  and  seasonal 
apportionments  thereof.  The  halibut 
PSC  limit  specified  for  vessels  using 
trawl  gear  under  paragraph  (f)(2)  of  this 
section  is  apportioned  among  trawl 
fishery  categories  and  season  under  this 
paragraph  (f)(3)  as  follows: 


Season 

ShalkMw  water 

species  complex 

(metnctons) 

Deep  w«ter  spe- 
cies comptex 
(metnctons) 

Totai  (metnc  tons) 

Jan.  20— Mar.  31  ..._ 

Mnr  31 .hn  30            

- - 

500 

100 

200 

(') 

100 
300 
400 

(') 

600 
400 

Jun  30 — Sec  30 

aoo 

Sep.  30— Dec  31   — 

- 

400 

'No  apportionment 

(iv)  AttcJnment  of  a  Pacific  halibut 
trawl  fishery  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  either  of  the 
trawl  fishery  categories  listed  in 
paragraphs  (n(3)(ii)  (A)  or  (B)  of  this 
section  will  catch  the  Pacific  halibut 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  in  paragraph  (f)(3)(iii) 
of  this  section.  NMFS  will  close  the 
entire  Gulf  of  Alaska  to  directed  fishing 
with  trawl  gear  for  each  species  and/or 
species  group  that  comprises  that 
fishery  category,  except  that  when  the 
halibut  bycatch  allowance  or  seasonal 
apportionment  thereof  specified  for  the 
shallow  water  species  fishery  is 
reached,  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  may  continue, 
consistent  with  other  provisions  of  this 
part. 

(h)*  *  • 

(3)  Calculations. — (i)  In  making  any 
determination  concerning  directed 
fishing  under  paragraph  (g)  of  this 
section,  the  amount  or  percentage  of  any 
species,  species  group  or  any  fish  or  fish 
products  will  be  calculated  in  round 
weight  equivalents. 

(iU  Arrowtooth  flounder  or  any 
groundfish  species  for  which  directed 
fishing  is  closed  may  not  be  used  to 
calculate  retainable  amounts  of  other 
groundfish  species  under  paragraph  (g) 
of  this  section. 


PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

3.  The  authority  ciutions  for  50  CFR 
part  675  continue  to  read  as  follows: 

Authority:  16  U  S.C.  1801  et  seq. 

4.  In  §  675.20.  paragraphs  (h)(2), 
(h)(6).  and  (i)(l)  are  suspended  from 
February  7. 1994  until  May  11,  1994. 
and  new  paragraphs  (h)(7).  (hK8)  and 
(i)(3)  are  added  from  February  7.  1994 
until  May  11.  1994,  as  follows: 

§675.20    Generallimitations. 


(h)*   *  • 

(7)  Yellowfin  sole,  rock  sole, 
arrowtooth  flounder,  or  "other  flatfish". 
The  operator  of  a  vessel  is  engaged  in 
directed  fishing  for  yellowfin  sole,  rock 
sole,  arrowtooth  flounder,  or  "other 
flatfish"  if  be  retains  at  any  time  during 
a  trip  an  amount  of  one  of  these  species 
equal  to  or  greater  than  35  percent  of  the 
amount  of  the  other  respective  species 
retained  at  the  same  time  on  the  vessel 
during  the  same  trip,  plus  20  percent  of 
any  groundfish  species  other  than 
yellowfin  sole,  rock  sole,  or  "other 
flatfish"  retained  at  the  same  time  on 
the  vessel  during  the  same  trip. 

(8)  Other.  Except  as  provided  under 
paragraphs  (h)  (1)  through  (7)  of  this 
section,  the  operator  of  a  vessel  is 
engaged  in  directed  fishing  for  a  specific 
species  or  species  group  if  he  retains  at 
any  particular  time  during  a  trip  that 
species  or  species  group  in  an  amount 


equal  to  or  greater  than  20  percent  of  the 
amount  of  all  other  fish  species  retained 
at  the  same  time  on  the  vessel  during 
the  same  trip. 

(!)••* 

(3)  Calculations,  (i)  In  making  any 
determination  concerning  directed 
fishing  under  paragraph  (h)  of  this 
section,  the  amount  or  percentage  of  any 
species,  species  group  or  any  fish  or  fish 
products  will  be  calculated  in  round 
weight  equivalents. 

(ii)  Arrowtooth  flounder  or  any 
groundfish  species  for  which  directed 
fishing  is  closed  may  not  be  used  to 
calculate  retainable  amounts  of  other 
groundfish  species  under  paragraph  (h) 
of  this  section. 
***** 

5.  In  §  675.23,  paragraph  (c)  is 
suspended  from  February  7. 1994  until 
May  11, 1994  and  new  paragraph  (f)  is 
added  from  February  7, 1994  until  May 
11.  1994.  as  follows: 

§  675.23    Seasons. 


(f)  Directed  fishing  for  arrowtooth 
fiounder  and  Greenland  turbot  is 
authorized  from  12  noon  Alaska  local 
time.  May  1  through  12  midnight, 
Alaska  local  time,  December  31,  subject 
to  the  other  provisions  of  this  part. 

IFR  Doc.  94-3054  Filed  2-7-94;  4:30  pm| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  840,  842,  and  843 

Petition  To  Initiate  Rulemaking; 
Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Citizen  Complaints  and  State 
and  Federal  Inspection  and 
Enforcement  Authority 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Department  of  the  Interior. 
ACTION:  Withdrawal  of  petition  to 
initiate  rulemalcing. 


SUMMARY:  At  the  request  of  the 
petitioners,  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is 
withdrawing  a  petition  for  rulemaking 
submitted  by  the  Interstate  Mining 
Compact  Commission  that  was 
published  in  the  August  17.  1993 
Federal  Register  (58  FR  43594). 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Stoclcer.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW..  Washington, 
DC  20240:  Telephone:  202-208-2550. 
SUPPLEMENTARY  INFORMATION:  On  August 
17,  1993  (58  FR  43594),  OSM  published 
in  the  Federal  Register  a  notice  of 
availability  and  request  for  comment  on 
a  petition  for  rulemaking  submitted  by 
the  Interstate  Mining  Compact 
Commission  (IMCC).  The  petition, 
submitted  under  section  201(g)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  requested  that 
the  Federal  regulations  at  30  CFR  parts 
840,  842  and  843  be  amended  to  address 
the  oversight  role  of  OSM  in  States 
where  a  regulatory  program  approved  by 
the  Secretary  of  the  Interior  is  in  effect. 
The  petition  focused  on  the  treatment  of 
citizen  complaints  alleging  violations  at 
surface  coal  mining  and  reclamation 
operations  and  on  citizen  complaints 
alleging  that  a  State  permitting  decision 
does  not  conform  to  applicable 
regulatory  program  requirements. 


The  IMCC  in  a  letter  to  OSM  dated 
January  24,  1994.  withdrew  the  petition 
for  rulemaking  without  prejudice,  prior 
to  any  decision  by  OSM  with  respect  to 
the  petition.  Therefore,  OSM  is 
terminating  further  action  on  a  decision 
to  grant  or  deny  the  petition. 

Dated:  February  3, 1994. 
Anne  H.  Shields, 

Acting  Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
IFR  Doc.  94-3008  Filed  2-9-94;  8:45  am] 

BILUNO  CODE  4310-05-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

34  CFR  Parts  602  &  667 

State  Postsecondary  Review  Program 
and  Secretary's  Procedures  and 
Criteria  for  Recognition  of  Accrediting 
Agencies;  Meetings 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  regional  meetings  to 
obtain  additional  public  comment  in  the 
development  of  final  regulations. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  announces 
regional  meetings  to  obtain  public 
comment  on  the  proposed  regulations 
for  the  State  Postsecondary  Review 
Program,  34  CFR  part  667,  that  were 
published  in  the  Federal  Register  on 
January  24,  1994  (59  FR  3604).  and  the 
Secretary's  Procedures  and  Criteria  for 
Recognition  of  Accrediting  Agencies,  34 
CFR  Part  602,  that  were  also  published 
in  the  Federal  Register  on  January  24, 
1994  (59  FR  3578). 
DATES:  The  meetings  will  be  held  on 
Feb.  15,  17,  18.  25,  and  28.  See 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  The  meetings  will  be  held 
in  Atlanta.  GA;  Philadelphia,  PA; 
Boston,  MA;  Chicago,  IL;  San  Francisco, 
CA.  See  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Rogers  (202)  708-8200. 
SUPPLEMENTARY  INFORMATION:  In  order  to 
increase  the  opportunity  for  public 
participation  in  the  development  of 
final  regulations,  the  Assistant  Secretary 
for  Postsecondary  Education  is 
convening  a  series  of  meetings  in 
different  parts  of  the  country  and  invites 
institutions,  accrediting  agencies.  State 
postsecondary  review  entities  and  other 
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interested  parties  to  provide  comments 
on  the  proposed  regulations  at  these 
meetings.  The  Department  will  make  a 
transcript  of  the  public  comments  so 
that  the  Secretary  can  take  these 
comments  into  account  in  the  drafting 
of  the  final  regulations. 

If  you  plan  to,attend  any  meeting,  the 
Assistant  Secretary  suggests  that  you 
bring  a  copy  of  the  regulations  with  you. 
If  you  wish  to  provide  written 
comments  on  either  or  both  of  the 
proposed  regulations,  you  may  bring 
your  comments  to  the  meeting  or  mail 
them  to  the  Department  at  the  address 
given  in  the  preamble  of  the  notices  of 
proposed  rulemaking  for  these  programs 
published  in  the  January  24.  1994 
Federal  Register. 

State  Postsecondary  Review  Program 

In  the  Federal  Register  of  January  24. 
1994,  the  Secretary  has  proposed 
regulations  to  implement  the  State 
Postsecondary  Review  Program  (SPRP) 
authorized  under  title  IV,  part  H. 
subpart  1  of  the  Higher  Education  Act 
of  1965.  as  amended  (HEA).  Under  the 
SPRP.  the  Secretary-  enters  into  an 
agreement  with  a  State  in  which  the 
State  designates  a  postsecondary  review 
entity  (SPRE)  that  is  responsible  for 
conducting  or  coordinating  reviews  of 
institutions  of  higher  education  referred 
to  the  State  by  the  Sec:retary  under 
specific  statutory  provisions.  The 
purpose  of  the  review  is  to  determine 
whether  those  institutions  should 
continue  to  participate  in  the  title  IV. 
HEA  student  financial  assistance  ' 
programs.  The  SPRE  reviews 
institutions  on  the  basis  of  standards 
developed  in  consultation  with 
institutions  located  in  the  State.  The 
Secretary  reimburses  SPREs  for  costs 
they  incur  under  the  SPRP.  The 
deadline  date  for  submission  of 
comments  to  the  Department  on  these 
proposed  regulations  is  March  21.  1994. 

S€cretary''s  Procedures  and  Criteria  for 
Recognition  of  Accrediting  Agencies 

In  the  Federal  Register  of  January  24, 
1994,  the  Secretary  also  proposed 
regulations  to  amend  the  current 
regulator)'  provisions  governing  the 
Secretary's  recognition  of  accrediting 
agencies.  The  proposed  regulations 
implement  provisions  contained  in  title 
IV,  part  H,  subpart  2  of  the  HEA.  The 
purpose  of  the  Secretary's  recognition  of 
accrediting  agencies  is  to  assure  that 
those  agencies  are.  for  HEA  and  other 
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Federal  purposes,  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered  by  the  institutions  of  higher 
education  or  higher  education  programs 
they  accredit.  The  deadline  date  for 
submission  of  comments  to  the 
Department  on  these  proposed 
regulations  is  March  21, 1994. 

Dates:  The  regional  meetings  are 
scheduled  for  February  15, 17, 18,  25, 
and  28.  The  meeting  in  Atlanta  will 
begin  at  1  p.m.  and  end  at  4  pjn.  The 
other  meetings  will  begin  at  10  a.m.  and 
end  at  1  p.m.  We  have  included  the 
telephcme  number  for  the  hotel  where 
each  meeting  will  be  held,  should  you 
wish  to  make  hotel  reservations. 

Addresses:  The  regional  meetings  are 
scheduled  to  be  held  at  the  following 

locations: 

February  15, 1994 — Atlanta,  Georgia 
The  Stouffer  Concourse  Hotel,  One 
Hartsfield  Centre  Parkway,  Atlanta, 
Georgia  30354,  Hotel  telephone 
number  (404)  209-9999 

February  17, 1994 — Philadelphia, 

Pennsylvania,  The  Doubletree  Hotel 
Philadelphia,  Broad  Street  at 
Locust,  Philadelphia.  Pennsylvania 
19107,  Hotel  telephone  number 
(215)  893-1600 

February  18, 1994 — Boston, 

Massachusetts,  Logan  lntemati(Hial 
Airport.  Hilton  Hotel,  75  Service 
Road,  Boston,  Massachusetts 
02128-2079.  Hotel  telephone 
number  (617)  569-9300 

February  25. 1994 — Chicago,  Illinois, 
Westin  iiotel  CHare,  6100  River 
Road,  Rosemont,  Illinois  60018. 
Hotel  telephone  number  (708)  696- 
6000 

February  28, 1994 — San  Francisco, 
California,  San  Francisco  Airport 
Marriott  Hotel  1600  Old  Bayshore 
Highway,  Burlingame,  Cahfomia 
904 10,  Hotel  telephone  number 
(415)  692-9861 

Note:  As  space  (at  these  meetingB  is 
limited,  we  encourage  you  to  make  hotel 
raswttioos  as  soon  ie  poosihl*. 

For  Fiuther  Information  Contact: 
Diane  Rogers,  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  (room  4614, 
ROB-3).  Washirigton.  DC  20202-5100. 
Telephone  (202)  708-8200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  Through 
Friday. 


Dated:  February  7, 1994. 
David  A  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc  94-3170  Filed  2-9-94;  8:45  am) 

BtLUNQ  COM  4000-01-P 


DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Adminislration 

42  CFR  Part  489 

[BPD-748-P] 

RIN0938-AQ03 

Medicare  Program;  Chartge  In  Provider 
Agreement  Regulations  Related  to 
Federal  Employee  Health  Benefits 

AGENCY:  Heahh  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  current  Medicare  regulations  to 
require  that  payment  for  inpatient 
hospital  services  furnished  to  retired 
Federal  workers  age  65  and  older  who 
are  enrolled  in  a  Federal  Employee 
Health  Benefits  (FEHB)  plan  but  who 
are  not  entitled  to  receive  hospital 
benefits  under  Medicare  Part  A 
(Hospital  Insurance)  may  not  exceed  the 
hospital  payments  established  for 
Medicare  purposes  for  inpatient 
hospital  services.  The  rule  would  also 
amend  current  Medicare  regulations  to 
authorize  HCFA  to  consider  termination 
or  nonrenewal  of  a  hospital's  Medicare 
provider  agreement  for  knowingly  and 
willfully  failing  to  accept,  on  a  repeated 
basis,  the  Medicare  rate  as  payment  in 
full  from  an  FEHB  plan.  This  proposed 
rule  would  Implement  section  7002(f)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990.  enacted  on  November  5, 1990. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  aa  April  11, 1994. 

ADDRESSES:  Mail  written  comments  to 

the  following  edUi  WW. 

Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  BPD-748-P.  P.O. 

Box  26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue, 

SW.,  Washington,  DC  20201.  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 


Due  to  staffing  and  resoiuce 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-748-^.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  begiiming 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Dei>artment's  offices  at  200 
Independence  Avenue  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  ajm.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent.  send 
your  request  to:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  ATTN:  New  Order,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $4.50. 
In  addition,  you  may  view  and 
photocopy  the  Federal  Register 
document  at  most  Ubraries  designated 
as  U.S.  Government  Depository 
Libraries  and  at  many  c^er  public  and 
academic  libraries  tlmnighout  the 
country  that  receive  the  Federal 
Register.  The  order  desk  operator  will 
be  able  to  tell  you  the  location  of  U.S. 
Government  Etepositories. 
FOR  FURTHER  INFORMATION  CONTACT:  Mel 
Lewis,  (410)  966-4615. 

SUPPLEMENTARY  MFORMATKM: 

L  Background 

The  Office  of  Personnel  Management 
(OPM)  administers  Federal  Employee 
Health  Benefit  (FEHB)  plans.  These 
plans  provide  a  variety  of  bealth 
services  packages  to  current  Federal 
employees  and  their  families  as  well  as 
to  retired  Federal  workers  and  any 
eUgible  dependents.  Most  retired 
Federal  employees  age  65  and  older  are 
eiigibla  to  recMve  hospital  insaimos 
benefits  under  Medicare  Part  A 
(Hospital  Insurance),  one  of  two 
insurance  programs  created  by  the 
Social  Security  Amendments  of  1965 
when  the  Medicare  program  was 
estabUshed  by  the  addition  of  title  XVm 
to  the  Social  Security  Act  (the  Act). 
There  are,  however,  some  retired 
Federal  workers  age  65  and  older  who 
are  not  entitled  to  receive  hospital 
insurance  benefits  under  Medicare  Part 
A. 

Present  Medicare  conditions  of 
participation  (requirements  that 
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hospitals  must  meet  to  qualify  fw 
participation  in  the  Medicare  program] 
mandate  that  a  provider  not  charge  a 
beneficiary  for  services  for  which  the 
beneficiary  is  entitled  to  have  payment 
made  under  Medicare.  A  provider  is 
defined  in  42  CFR  400.202  as  a  hospital, 
a  skilled  nursing  facility  (SNF),  a 
comprehensive  outpatient  rehabilitation 
facility  (CORF),  a  home  health  agency 
(IfflA),  or,  effective  November  1,  1983 
through  September  30, 1986,  a  hospice 
that  has  in  effect  an  agreement  to 
paflicipate  in  Medicare,  or  a  clinic,  a 
rehabilitation  agency,  or  a  public  health 
agency  that  has  a  similar  agreement  but 
only  to  furnish  outpatient  physical 
therapy  or  speech  pathology  services. 
Under  the  requirement  not  to  charge  a 
beneficiary  for  services  for  which  the 
beneficiary  is  entitled  to  have  payment 
made  under  Medicare,  the  provider 
agrees  to  accept  Medicare  payment  in 
full  for  services  covered  under  Medicare 
and  furnished  by  the  provider.  Existing 
Medicare  conditions  of  participation 
and  provider  agreements  do  not  require 
that  hospitals  accept  the  Medicare 
prospective  payment  system  (PPS)  rate 
as  payment  in  full  when  issued  by  an 
FEHB  plan  for  an  enroUee  not  entitled 
to  Medicare  Part  A. 

Reforms  in  the  Health  Benefits 
Program  under  section  7002(f)  of  the 
Omnibus  Budget  Reconcihation  Act  of 
1990  (Pub.  L  101-508,  enacted  on 
November  5, 1990)  require  that  FEHB 
plans  limit  their  inpatient  pwyment  for 
retired  FEHB  enrollees  who  are  age  65 
and  older  but  who  are  not  entitled  to 
receive  hospital  insurance  benefits 
under  Medicare  to  rates  that  would  have 
been  paid  by  Medicare  under  the 
inpatient  hospital  prospective  payment 
system.  The  prospective  payment 
system  is  a  system  of  payment  for  acute 
inpatient  hospital  stays  under  Medicare 
Part  A  based  on  prospectively  set  rates. 
Under  this  system,  Medicare  payment  is 
made  at  a  predetermined,  specific  rate 
for  each  hospital  discharge. 

Section  7002(f)  of  Public  Law  101- 
508  also  requires  that  the  OPM  noti^' 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  of  incidents 
when  a  hospital  knowingly  and 
vdllfully  attempts  to  collect,  on  a 
repeated  basis,  the  difference  between 
the  Medicare  payment  rates  and  the 
hospital's  charge,  less  any  deductible  or 
coinsurance  obUgation.  The  Secretary 
may  consider  these  incidents  as 
violations  of  the  Medicare  provider 
agreement  and  may  consider 
termination  or  nonrenewal  of  the 
agreement.  A  Medicare  provider 
agreement  is  an  agreement  between 
HCFA  and  one  of  the  providers 
.specified  in  §  489.2(b)  to  furnish 


services  to  Medicare  beneficiaries  and  to 
comply  with  section  1886  of  the  Act, 
which  establishes  hospital  payments. 
HCFA  may  terminate  a  provider 
agreement  if  any  of  the  failings  listed  in 
§  489.53(a),  which  sets  forth  the  basis 
for  HCFA's  termination  of  an  agreement 
with  any  provider,  is  attributable  to  a 
provider. 

The  committee  and  conference  reports 
accompanying  Public  Law  101-508 
support  the  implementation  of  the 
changes  in  the  provider  agreement 
regulations.  The  Report  of  the 
Committee  on  the  Budget  of  the  House 
of  Representatives  (H.R.  Rep.  No.  881, 
lOlst  Cong..  2d  Sess.  177  (1990)) 
accompanying  Public  Law  101-508 
explains  that  section  8002(d)  of  the 
House  bill: 

*  *   *  Requires  the  Office  of  Personnel 
Management,  in  consultation  with  the 
Department  of  Health  and  Human  Services, 
to  develop  and  implement  a  system  through 
which  health  benefits  plan  carriers  will  be 
able  to  identify  Medicare-eligible  FEHBP 
annuitants.  Establishment  of  this  system  will 
ensure  that  payments  under  coordination  of 
benefits  with  Medicare  do  not  exceed  the 
present  or  future  statutory  maximum  which 
physicians  may  charge  Medicare 
beneficiaries. 

The  Conference  Report  to  Accompany 
H.R.  5835  (H.R.  Rep.  No.  964,  101st 
Cong.,  2d  Sess.  976  (1990))  states  that 
section  8002  of  the  House  bill: 

*  *   *  Requires  improved  coordination 
between  the  Office  of  Personnel  Management 
and  the  Department  of  Health  and  Human 
Services  in  order  to  ensure  that  Medicare's 
payments  and  limits  can  be  correctly  applied 
when  the  FEHBP  carriers  make  a  seconckry 
pa>Tnent. 

The  Conference  Report  also  points  out 
that: 

Section  8005  of  the  Senate  amendment 
applies  Medicare  part  A  hospital  payment 
limits  to  piayments  to  providers  of  services  to 
FEHBP  annuitant  enrollees  who  are  age  65 
and  older  but  not  eligible  for  Medicare. 

The  report  states  that  the  Conference 
agreement  encompasses  the  House  and 
Senate  provisions,  including  a 
requirement  for 

*  *   *  Improved  coordination  between  the 
Office  of  Personnel  Management  and  the 
Department  of  Health  and  Human  Services  in 
order  to  ensure  that  Medicare's  payment  and 
limits  can  be  correctly  applied  •   *   •  and  the 
Senate  provision  which  applies  Medicare 
hospital  payment  limits  to  payments  to 
providers  of  services  to  FEHBP  annuitant 
enrollees  who  are  age  65  and  older  but  not 
eligible  for  Medicare. 

n.  Provisions  of  the  Proposed 
Regulations 

We  are  profMJsing  to  revise  the 
following  regulations  to  implement 
section  7002(f)  of  Public  Law  101-508: 


We  would  amend  §  489.21,  which  sets 
forth  specific  limitations  on  charges 
under  Medicare  provider  agreements,  by 
revising  the  introductory  text  to  make 
the  limitations  for  inpatient  hospital 
services  applicable  to  retired  FEHB  plan 
enrollees  age  65  or  older  who  are  not 
entitled  to  Medicare  benefits.  We  would 
also  add  a  new  paragraph  (i)  under 
§  489.21  to  require  that  the  provider  not 
charge  for  inpatient  hospital  services 
that  are  in  excess  of  the  hospital 
payments,  after  appUcable  copayments 
have  been  satisfied,  established  for 
Medicare  purposes  for  inpatient 
hospital  services  under  section  1886  of 
the  Act  furnished  to  a  retired  Federal 
employee  age  65  or  older  who  is 
enrolled  in  an  FEHB  plan  and  who  is 
not  entitled  to  receive  hospital  benefits 
under  Medicare  Part  A. 

We  would  amend  §489.53.  which  sets 
forth  the  basis  for  termination  of 
provider  agreements  by  HCFA.  We 
would  add  to  §  489.53  a  new  paragraph 
(a)(13)  stating  that  we  may  terminate  the 
agreement  with  any  provider  if  we  find 
that  the  provider  knowingly  and 
willfully  charges,  on  a  repeated  basis, 
more  than  the  hospital  payments,  after 
applicable  copayments  have  been 
satisfied,  established  for  Medicare 
purposes  for  inpatient  hospital  services 
under  section  1886  of  the  Act. 

III.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibihty  Act 
(RFA)  (5  U.S.C  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  ent'ties.  For  purposes 
of  the  RFA,  all  hospitals  are  considered 
to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 

This  proposed  rule  would  add  a  new 
paragraph  (i)  under  §  489.21  to  require 
that  payment  for  inpatient  hospital 
services  furnished  to  retired  Federal 
workers  age  65  or  older  who  are 
enrolled  in  an  FEHB  plan  but  who  are 
not  entitled  to  receive  hospital  benefits 
under  Medicare  Part  A  may  not  exceed 
the  hospital  paj-ments  established  for 
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Medicare  purposes  for  inpatient 
hospital  services. 

In  addition,  we  may  terminate  the 
Medicare  agreement  with  any  provider 
if  the  provider  knowingly  and  willfully 
charges,  on  a  repeated  basis,  an  amount 
in  excess  of  the  hospital  payments,  after 
applicable  copayments  have  been 
satisfied,  estabUshed  for  Medicare 
purposes  for  inpatient  hospital  services 
under  section  1886  of  the  Act. 

Prospective  payment  rates  tend  to  be 
substantially  below  the  rates  most 
hospitals  charge  most  private  insurers, 
including  those  private  insurers 
participating  in  the  Federal  Employee 
Health  Benefit  Program.  This  new 
requirement  will  therefore  result  in 
substantial  savings  to  the  FEHBP.  The 
requirement  became  effective  January  1 , 
1992,  without  rulemaking.  Hospitals 
have  been  notified  of  their  obligations 
through  OPM  administrative 
procedures,  savings  will  accrue  directly 
through  the  OPM  program,  and 
compliance  will  be  obtained  and 
monitored  by  OPM. 

HCFA  is  involved  only  because  the 
Congress  required  that  we  establish  a 
sanction  mechanism  in  case  any 
hospitals  knowingly  and  willfully 
violate  the  requirement  on  a  repeated 
basis.  These  sanction  procedures  would 
come  into  play  only  after  an  OPM 
determination  of  a  problem  and 
notification  to  HCFA.  Hospitals  that  do 
not  charge  more  than  the  hospital 
payments  established  for  Medicare 
purposes  would  not  be  affected  by  this 
rule.  We  do  not  beheve  that  any 
hospitals  would  knowingly  refuse  to 
comply,  or  that  any  hospital  would  lose 
provider  status.  Therefore,  this 
proposed  rule  would  have  negligible 
economic  effects. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
would  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

hi  accordance  with  the  provisions  of 
Executive  Order  12866  this  proposed 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

rv.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements. 
Consequently,  this  rule  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

B.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and  when  we 
proceed  with  the  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

List  of  Subjects  in  42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  IV, 
subchapter  E,  part  489  is  proposed  to  be 
amended  as  set  forth  below: 

PART  48»-PROVIOER  AND  SUPPLIER 
AGREEMENTS 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861, 1864(m), 
1866.  and  1871  of  the  Social  Security  Act  (42 
U.S.C  1302, 1395X,  1395aa(m),  1395cc,  and 
1395hh). 

Subpart  B — Essentials  of  Provider 
Agreefnents 

2.  Section  489.21  is  amended  by 
revising  the  introductory  text  of  the 
section  and  by  adding  a  new  paragraph 
(i)  to  read  as  follows: 

§  489.21    Specific  limitations  on  charges. 

Except  as  specified  in  subpart  C  of 
this  part,  the  provider  agrees  not  to 
charge  a  beneficiary  for  any  of  the 
services  enumerated  in  this  section,  or 
in  the  instance  of  a  retired  Federal 
Employee  Health  Benefit  (FEHB)  plan 
enrollee  age  65  or  older  not  entitled  to 
Medicare  benefits,  other  than  a 
prepayment  enrollee,  for  those  services 
listed  exclusively  in  paragraph  (i)  of  this 
section. 


(i)  Inpatient  hospital  services  that  are 
in  excess  of  the  hospital  payments,  after 
applicable  copayments  have  been 
satisfied,  established  for  Medicare 
purposes  for  inpatient  hospital  services 
under  section  1886  of  the  Act  furnished 
to  a  retired  Federal  employee  age  65  or 
older  who  is  enrolled  in  an  FEHB  plan, 
other  than  a  prepayment  plan,  and  who 
is  not  entitled  to  receive  hospital 
benefits  under  Medicare  Part  A. 


Sut>part  E— Termination  of  Agreement 
and  Reinstatement  After  Termination 

3.  In  §  489.53,  the  introductory  text  to 
paragraph  (a)  is  republished  and  a  new 
paragraph  (a)(13)  is  added  to  read  as 
follows: 

§489.53    Termination  by  HCFA. 

(a)  Basis  for  termination  of  agreement 
with  any  provider.  HCFA  may  terminate 
the  agreement  with  any  provider  if 
HCFA  finds  that  any  of  the  following 
failings  is  attributable  to  that  provider: 

(13)  It  knowringly  and  willfully 
charges,  on  a  repeated  basis,  more  than 
the  hospital  payments,  after  applicable 
copayments  have  been  satisfied, 
established  for  Medicare  purposes  for 
inpatient  hospital  services  vmder  section 
1886  of  the  Act. 
•        •        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  October  13, 1993. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  1, 1993. 
Donna  E.  Shalala, 
Secretary. 

IFR  Doc.  94-3098  Filed  2-9-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-33;  RM-8160;  RM-8233] 

Radio  Broadcasting  Services; 
Oaithurst,  FiretMugh  and  June  Laite, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  issuing  a 
Further  Notice  to  provide  an 
opportunity  to  comment  on  a 
counterproposal  filed  by  Don  Stewart 
seeking  the  allotment  of  a  Class  A  FM 
charmel  to  June  Lake,  California,  as  that 
locaUty's  first  local  aural  transmission 
service.  Channel  226A  is  being 
considered  for  allotment  to  June  Lake. 
However,  additional  information  is 
requested  to  determine  whether  June 
Lake  quafifies  as  a  "community"  for 
allotment  purposes.  Coordinates  used 
for  channel  226A  at  June  Lake  as  37-47- 
06  and  119-04-06. 
DATES:  Comments  must  be  filed  on  or 
before  March  31, 1994,  and  reply 
comments  on  or  before  April  15, 1994. 
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ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner  as  follows:  Don  Stewart. 
12550  Brookhurst  Street— #35A.  Garden 
Grove,  CA  92640. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making.  MM 
Docket  No.  93-33,  adopted  January  11, 
1994.  and  released,  February  7, 1994. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Center  (room 
239).  1919  M  Street.  NW.  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street. 
NW..  suite  140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  county  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  et  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
fohn  A.  Karousoa, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
IFR  Doc.  94-3056  Filed  2-9-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  93-227;  RM-82921 

Radio  Broadcasting  Services; 
Marathon  and  Stevens  Point,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  dociunent  dismisses  the 
proposal  to  substitute  Channel  285A  for 
Channel  285C3  at  Marathon.  Wisconsin, 
modify  the  license  for  Station 


WMGU(FM)  and  reallot  the  Channel  to 
Stevens  Point.  Wisconsin,  in  response  to 
comments  filed  by  Eagle  of  Wisconsin. 
Inc.  See  58  FR  42715,  August  11, 1993. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Cx)mmission's  Report 
and  Order,  MM  Docket  No.  83-227, 
adopted  January  14. 1994.  and  released 
February  7. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street.  NW..  suite  140.  Washington.  DC 
20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communication  Commission.' 
John  A.  Karousoa, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  94-3057  Filed  2-9-94;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

[GSAR  Notice  No.  5-383] 

General  Services  Administration 
Acquisition  Regulation;  Contractor 
Identification  of  Products  Witti 
Environmental  Attributes 

AGENCY:  Office  of  Acquisition  Policy. 
GSA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  revision  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR) 
(published  as  an  interim  rule,  59  FR 
3657,  January  26. 1994).  The  revision 
revises  the  multiple  award  schedule 
(MAS)  clause  at  552.238-75, 
Identification  of  Energy-Efficient  Office 
Equipment  and  Supplies  Containing 
Recovered  Materials  or  Other 
Environmental  Attributes  to  require 
MAS  contractors  to  identify  such 
products  and  briefly  describe  the 
environmental  benefit  associated  with 
them. 


DATES:  comments  are  due  in  writing  on 
or  before  April  11. 1994  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Comments  should  be 
eddressed  to  the  GSA  Desk  Officer, 
room  3235,  NEOB.  Washington.  DC 
20503  and  to  Ms.  Marjorie  Ashby, 
General  Services  Administration.  Office 
of  GSA  Acquisition  Policy,  18th  and  F 
Sts.,  NW..  Washington,  DC  20405. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Paul  Linfield,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Various  statutes,  including  the  Energy 
Policy  and  Conservation  Act,  as 
amended  (42  U.S.C  6201  et seq),  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486),  the  Qean  Air  Act  Amendments  of 
1990  (Pub.  L.  101-549),  and  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.S.C.  6901 
et  seq),  require  Federal  agencies  to 
consider  energy-efficiency  and  other 
environmental  considerations  in  their 
procurement  practices.  These 
requirements  are  reinforced  in  a  number 
of  executive  orders,  including  Executive 
Order  11912, 12759, 12843. 12845  and 
12873.  As  a  major  procuring  agency,  the 
GSA,  through  its  multiple  awards 
schedule  programs,  provides 
encouragement  to  suppliers  to  produce 
products  with  environmental  attributes 
and  can  assist  Federal  agencies  in 
meeting  their  responsibilities  expressed 
in  the  various  statutes  and  executive 
orders  through  the  identification  of 
those  products. 

B.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  Executive  Order  12866. 
Regulatory  Planning  and  Review. 

C.  Regulatory  Flexibility  Act 

Under  multiple  award  schedules, 
contractors  currently  are  required  to 
submit  certain  marketing  information 
with  their  offers  and  to  public  and 
distribute  to  ordering  agencies 
commercial  catalogs  and/or  pricelists. 
This  rule  would  require  those 
contractors  to  identify  and  describe 
those  products  that  have  environmental 
attributes. 

This  change  may  have  an  ecx)nomic 
effect  on  a  substantial  number  of  small 
entities.  Accordingly,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared  and  submitted  to  the  Acting 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Copies  of  the 
initial  regulatory  flexibility  analysis  are 
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available  for  public  comment  from  the 
office  identified  above.  GSA  awarded 
approximately  2.800  multiple  award 
schedule  contracts  valued  at 
approximately  $4.19  billion  during 
fiscal  year  1992.  Approximately  74 
percent  of  these  contracts  were  awarded 
to  small  business  concerns. 

D.  Paperwork  Reduction  Act 

The  revised  clause  at  552.238-75 
contains  an  information  collection 
requirement  that  is  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  it  has  been  submitted 
to  0MB  for  approval  under  the  Act.  The 
title  of  this  collection  is  Identification  of 
Products  with  Environmental 
Attributes.  Requiring  contractors  to 
identify  and  describe  products  with 
environmental  attributes  is  intended  to 
stimulate  the  development  of  products 
that  incorporate  pollution  prevention 
technologies  and  facilitate  the  marketing 
of  such  products  to  the  Federal 
Government,  the  Nation's  largest  single 
consumer.  Federal  agencies  are  required 
to  give  preference  to  such  products, 
when  doing  so  is  cost-effective  and 
meets  performance  requirements.  The 
estimated  armual  burden  for  this 
collection  is  14.000  hours.  This  is  based 
on  an  estimated  average  burden  hour 
per  response  of  5  hours,  a  proposed 
frequency  of  one  response  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  2.800. 

Comments  on  the  information 
collection  requirement  in  this  rule  may 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB. 
Attention:  Desk  Officer  for  GSA, 
Washington,  DC  20503,  and  to  Ms. 
Marjorie  Ashby,  Office  of  GSA 
Acquisition  Policy,  room  4006,  18th  and 
F  Sts.,  NW.,  Washington,  DC  20405. 

List  of  Subjects  in  48  CFR  Part  552 

Government  procurement. 

Accordingly,  it  is  proposed  that  48 
CFR  part  552  be  amended  to  read  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Part  552  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  552.238-75  is  revised  to 
read  as  follows: 

552.238-75    Identlftcation  of  Energy- 
Efticlent  Ottlc«  Equipment  and  Supplies 
Containing  Recovered  Materials  or  Other 
Environmental  Attributes 

As  prescribed  in  538.203-71(d),  insert 
the  following  clause: 


Identification  of  Energy -Efficient  Office 
Equipment  and  Supplies  Containing 
Recovered  Materiails  or  Other 
Environmental  Attributes  (XXX  1994) 

(a)  Definitions.  Energy-efficient  office 
equipment,  as  used  in  this  clause,  means 
office  equipment  that  provide  equivalent  or 
better  f)erformance  and  value  to  users,  but 
uses  significantly  less  energy  than  competing 
models. 

Recovered  materials,  as  used  in  this  clause, 
means  waste  material  and  by-products  which 
have  been  recovered  or  diverted  from  solid 
waste,  but  such  term  does  not  include  those 
materials  and  by-products  generated  from, 
and  commonly  reused,  within  an  original 
manufacturing  process  (42  U.SC.  6903(19)). 

(b)  The  offeror  shall  identify  in  its  offer  and 
include  in  any  commercial  catalogs  and 
pricelists  submitted  to  the  Contracting 
Officer,  energy-efficient  office  equipment  and 
supplies  that  contain  recovered  material  or 
other  environmental  attributes.  Additionally, 
a  brief  description  of  the  environmental 
attribute  associated  with  any  item  so 
identified  must  be  included  with  the  offer. 
An  example  of  energy-efficient  office 
equipment  is  microcomputers  and  associated 
equipment  identified  by  the  Environmental 
Protection  Agency's  (EPAs)  Energy  Star 
Logo.  Supplies  that  contain  recovered 
materials  and  other  environmental  attributes 
include  products  identified  in  EPA 
procurement  guidelines  (40  CFR  parts  248 
through  253)  and  products  that  are  either 
degradable,  ozone  safe,  recyclable,  contain 
low  volatile  organic  content  compounds,  or 
contribute  to  source  reduction.  Such  supplies 
shall  satisfy  the  guidance  contained  in  16 
CFR  part  260,  Guides  for  the  Use  of 
Environmental  Marketing  Qaims. 

(c)  An  offeror,  in  identifying  an  item  with 
an  environmental  attribute  and  in  describing 
its  environmental  attribute,  shall  possess 
evidence  or  rely  upon  a  reasonable  basis  to 
substantiate  the  claim  (see  16  CFR  260.5). 
The  Government  will  accept  an  offeror's 
claim  of  an  item's  environmental  attribute  on 
the  basis  of — 

(1)  Participation  in  a  Federal  agency 
sponsored  program,  e.g.,  EPA's  Energy  Star 
Computer  program; 

(2)  Verification  by  an  independent 
organization  that  sf>ecializes  in  certifying 
such  claims:  or 

(3)  Possession  of  competent  and  reliable 
evidence.  For  any  test,  analysis,  research, 
study  or  other  evidence  to  the  "competent 
and  reliable,"  it  must  have  been  conducted 
and  evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using  procedures 
generally  accepted  in  the  profession  to  yield 
accurate  and  reliable  results.  (End  of  Clause) 

Dated:  January  28. 1994. 
Richard  H.  Hopf,  m, 

Associate  Administrator,  Office  of 

Acquisition  Policy. 

IFR  Doc.  94-3151  Filed  2-9-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  940232-4032;  I.D.  020494A] 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  Flexible  Area 

Action  System  #7. 

SUMMARY:  NOAA  issues  this  notice  to 
inform  the  public  and  the  fishing 
industry  that  the  New  England  Fishery 
Management  Council  (Council)  is 
considering  Flexible  Area  Action 
System  #7  under  Amendment  3  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  purpose 
of  the  action  would  be  to  protect 
substantial  concentrations  of  spawning 
haddock  (with  a  large  percentage  of 
females  full  of  roe)  from  being  disturbed 
or  caught  and  wastefuUy  discarded  at 
sea.  This  situation  presents  a  hazard  to 
haddock  spawning  success  as  well  as 
significant  wasted  haddock  mortality. 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  February  24, 
1994.  The  Coimcil's  Multispecies 
Committee  will  hold  a  hearing  on 
February  24.  1994,  at  10  AM. 
ADDRESSES:  Send  comments  on  this 
proposed  action,  the  fact-finding  report 
and  the  Council's  impact  analysis  to 
Richard  B.  Roe,  Regional  Director, 
National  Marine  Fisheries  Service,  One 
Blackbimi  Drive,  Gloucester,  MA  01930. 

Copies  of  the  NMFS  Northeast 
Regional  Director's  (Regional  Director) 
fact-finding  report  and  the  Council's 
impact  analysis  will  be  available  on 
February  18,  1994,  upon  request  from 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1),  Saugus, 
MA  01960. 

The  public  hearing  will  be  held  at  the 
King's  Grant  Inn,  Danvers, 
Massachusetts  in  conjimction  with  a 
meeting  of  the  Committee  to  solicit 
comments  on  the  proposed  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  Martin  Jaffe,  NMFS,  Fishery  Policy 
Analyst.  50&-281-9272. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  under  50  CFR  651.26  as 
established  by  Amendment  3  to  the 
FMP.  Amendment  3  was  approved  by 
the  Secretary  of  Commerce  on 
November  24.  1989,  and  published  on 
December  22, 1989  (54  FR  52803).  with 
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the  regulations  effective  on  December 
19. 1989.  Section  651.26  specifies  a 
Flexible  Area  Action  System  (FAAS) 
whereby  protection  can  be  provided  to 
concentrations  of  juvenile,  sub-legal  or 
spawTiing  fish.  As  part  of  this  process, 
the  Regional  Director  will  initiate  a  fact- 
finding investigation  of  the  alleged 
problem.  The  Council  will  also  provide 
an  impact  analysis  of  alternative 
measures  that  might  be  implemented 
under  this  action. 

The  Council's  Multispecies 
Committee  (Committee)  received  a  sea 
sampler's  report  that  excessive  by- 
catches  of  spawning  haddock  were 
occurring  in  Area  I  off  of  Cape  Cod. 
Massachusetts.  To  determine  the  extent 
of  the  problem  and  whether  it  is 
appropriate  to  take  action,  the 
Committee  has  initiated  this  action. 

Potential  Area  Aflfected 

(1)  The  potential  area  of  the  proposed 
action  that  could  be  affected  includes 
part  or  all  of  Area  1,  defined  at  50  CFR 
651.21(a)(1)  and  encompassed  by  lines 
connecting  the  following  points:  (a) 
40''53'  N.  Latitude,  eS'SS'  W.  Longitude; 
(b)  41'35'  N.  Latitude,  68'30'  W. 
Longitude;  (c)  41''50'  N.  Latitude,  68''45' 
W.  Longitude;  (d)  41''50'  N.  Latitude, 
69°00'  W.  Longitude;  (e)  41 'SO'  N. 


Latitude,  eg'OO'  W.  Longitude;  (f)  41''30' 
N.  Latitude,  69''23'  W.  Longitude,  and 
(a)  40''53'  N.  Latitude,  68''53'  W. 
Longitude. 

(2)  The  principal  species  that  could  be 
affected  by  any  action  would  be 
haddock  and  Atlantic  cod,  primarily, 
and  any  other  groundfish  species  where 
fisheries  for  them  are  forced  to  move  to 
other  areas  for  the  period  of  a  closure. 

(3)  The  types  of  gear  that  could  be 
affected  by  this  action  are  all  types  of 
gear  capable  of  catching  groundfish. 
including,  but  not  limited  to,  otter 
trawls,  sink  gillnets,  hook  gear,  traps 
and  any  other  gear  types  directed  at 
haddock  or  that  catch  haddock  in  the 
area  defined  as  a  result  of  the  fact- 
finding. 

(4)  The  fisheries  that  potentially 
would  be  impacted  are  the  commercial 
and  recreational  groundfish  fisheries 
that  operate  in  the  area  of  the  proposed 
action  and  use  the  gear  types  listed 
above. 

(5)  The  principal  ports  that  would  be 
affected  are  Portland,  Maine,  Gloucester, 
Massachusetts.  Boston,  Massachusetts, 
New  Bedford/Fairhaven,  Massachusetts, 
and  Galilee,  Rhode  Island.  Some  smaller 
ports  could  also  be  impacted. 

(6)  The  expected  duration  of  the 
action  is  as  long  as  180  days.  If 


implemented  as  early  as  March  1, 1994, 
the  action  could  last  until  August  28, 
1994. 

(7)  The  Committee  expects  to 
recommend  that  those  areas  that  are 
determined  to  have  significant 
concentrations  of  spawning  haddock  be 
closed  to  fishing  with  the  types  of  gear 
described  In  (3)  above. 

Other  actions  which  might  be 
considered  are  implementation  of  any 
measures  currently  listed  in  the 
Northeast  Multispecies  Fishery 
Management  Plan  and  its  implementing 
regulations,  e.g.,  a  minimum  mesh  size. 

(8)  The  Council  will  begin  analyzing 
the  potential  impacts  from  possible 
action  upon  publication  of  this  notice. 

(9)  The  Council's  impact  analysis  will 
be  available  on  February  18, 1994. 

List  of  Subiects  in  50  CFR  Part  651 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Vessel 
permits  and  fees. 

Dated:  February  4, 1994. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

{FR  Doc.  94-3007  Filed  2-4-94;  4:50  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

February  4, 1994. 

The  Depjartment  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension;  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  p)erson. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-\V  Admin. 
Bldg..  Washington,  DC  20250,  (202) 
690-2118. 

Extension 

•  Food  and  Nutrition  Senice 
Food  Stamp  Program — Identification 

Card  Requirements. 
Recordkeeping:  Monthly:  Annually. 
Individuals  or  households;  State  or 

local  governments;  220,898,524 

responses;  1,555,402  hours. 


David  Walters  (703)  305-2385. 
Reinstatement 

•  Animal  and  Plant  Health  Inspection 
Service 

7  CFR  319.  321.  352— Foreign 
quarantine  Notices  PPQ  368.  546,  564. 
587(MD)  and  588. 

On  occasion. 

Individuals  or  households;  State  or 
local  governments;  Farms;  Businesses  or 
other  for-profit;  Non-profit  institutions; 
Small  businesses  or  organizations; 
290,391  respon.ses;  99,935  hours, 

Pete  Grosser  (301)  436-6799. 

New  Collection 

•  Forest  Service 

Hells  Canyon  Private  Land  Use 
Regulations:  36  CFR  292.  Subpart  E. 

On  occasion. 

Individualls  or  households;  12 
responses;  96  hours. 

Thomas  P.  Lennon  (202)  205-1423. 
Larry  IC  Roberson, 
Deputy  Department  Oearance  Officer. 
|FR  Doc.  94-3042  Filed  2-9-94;  8:45  ami 
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Farmers  Home  Administration 

Availability  of  Rural  Housing  Targeting 
Set  Aside  (RHTSA)  Funds 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  the 
availability  of  Rural  Housing  Targeting 
Set  Aside  (RHTSA)  funds  for  Fiscal  Year 
(FY)  1994.  This  action  is  taken  to 
publish  notice  of  the  availability  of 
Sections  502,  504,  514,  515  and  524 
loan/grant  funds  in  targeted, 
underserved  areas  and  certain  colonias 
that  are  now  eligible  for  FmHA  housing 
assistance.  The  intended  effect  is  to 
make  the  public  aware  of  eligible 
targeted  counties  and  targeted  housing 
funds  available  through  FmHA. 
EFFECTIVE  DATE:  February  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Reese-Foxworth,  Loan 


Specialist.  Multi-Family  Housing 
Processing  Division,  at  (202)  720-1608, 
or  Gloria  Denson,  Loan  Specialist, 
Single  Family  Housing  Processing 
Division  at  (202)  720-1474.  The  address 
is  USDA-FmHA,  South  Agriculture 
Building,  14th  and  Independence  Ave. 
SW.,  Washington,  DC  20250-0700. 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 

10.405    Farm  Labor  Housing  Loans  and 
Grants. 

10.410  Low  Income  Housing  Loans. 

10.411  Rural  Housing  Site  Loans. 
10.415    Rural  Rental  Housing  Loans. 
10.417    Very  Low  Income  Housing  Repair 

Loans  and  Grants. 
10.427    Rural  Rental  Assistance  Payments. 

Discussion  of  Notice 

7  CFR,  part  1940,  subpart  L  contains 
the  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds."  Exhibit  C  of  subpart  L  contains 
information  on  RHTSA. 

The  Housing  and  Community 
Development  Act  of  1992  requires  that 
at  least  5  targeted  counties  contain 
Indian  tribal  lands.  Based  upon  the 
selection  criteria,  6  of  the  100  targeted 
counties  and  2  of  the  pooled  counties 
contain  Indian  tribal  lands.  They  are  as 
follows: 

Choctaw  County,  .Mabama. 

Bethel  Census  Area,  Alaska. 

Apache  County,  Arizona. 

Navajo  County,  Arizona. 

Rolette  County,  North  Dakota. 

Sioux  County,  North  Dakota. 

Nome  Census  Area,  Alaska  (Pool  Funds 

Only). 
Yukon-Ko>-ukuk  County,  Alaska  (Pool  Funds 

Only). 

FmHA  is  particularly  interested  in 
receiving  loan  requests  for  tribal 
organizations  in  these  counties  to 
develop  housing. 

The  following  information  has  been 
provided  to  FmHA  field  offices  on 
Fiscal  Year  1994  RHTSA  funds  and 
designated  counties  eligible  for  FmHA 
housing  assistance: 
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Farmers  Home  Administration  Rural  Housing  Targeting  Set  Aside  (RHTSA) 

IFY1994] 


state 


Alabama  

Alaska 

Arizona  

Arkansas  ... 

Georgia 

Kentucky  ...„„, 

Mississippi  

New  Mexico  .., 
Nortti  Dakota  , 
Puerto  Rico  .., 
South  Dakota 

Texas 

Utah  „ 

Wisconsin 


State  total 
Reserve  ... 


National  total 


Very  tow-ifv 

come  502 

k>ansFY1994 

set  aside 


2,400,000 
1,600,000 
1,600,000 
1.600.000 
1,600,000 
1,600,000 
3,200.000 
2,400,000 
1.600.000 
3,200,000 
3,200.000 
3,200,000 
800,000 
800,000 


28.800.000 
7,200.000 


36.000,000 


Low-income 
502k)ansFY 
1994  set  aside 


3,600,000 
2,400,000 
2,400,000 
2,400,000 
2,400,000 
2,400,000 
4,800,000 
3,600,000 
2.400,000 
4,800,000 
4,800,000 
4,800,000 
1,200,000 
1,200.000 


43,200,000 
10.800,000 


54,000,000 


Total  502 

toansFY  1994 

set  askle 


6,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
4,000,000 
8,000,000 
6,000,000 
4,000,000 
8,000.000 
8,000,000 
8,000,000 
2,000,000 
2,000,000 


72,000,000 
18,000,000 


90,000,000 


504  grants  FY 
1994  set  askto 


75,000 

50.000 

50.000 

50.000 

50.000 

50.000 

100.000 

75.000 

50,000 

100,000 

100,000 

100,000 

25.000 

25.000 


900,000 
350,000 


1,250,000 


504k>ansFY 
1994  set  aside 


120.000 

80,000 

80,000 

80,000 

80,000 

80,000 

150.000 

120,000 

80,000 

150,000 

150,000 

150,000 

40,000 

40,000 


1,400,000 
350,000 


1.750.000 


515toansFY 
1994  set  aside 


1.368,000 
1,368,000 
1,368.000 
1,368,000 
1,368,000 
1,368,000 
1,368,000 
1,368,000 
1,368.000 
7,475.000 
1,368,000 
1,764,000 
1.368,000 
1,368,000 


25.655,000 
1,350,000 


27.005,000 


Minimum  state  funding  levels  are  established  in  sectkxw  502,  504  and  515,  based  upon  national  averaoes  as  fottows- 

Section  502— <he  lessor  of  52,000,000  per  county  or  $8,000,000  per  state 

Section  504  toans— the  lessor  of  $40,000  per  county  or  $1 50,000  per  state 

Section  504  grants— the  lessor  of  $25,000  per  county  or  $100,000  per  state 

Section  515— sufficient  funds  to  obiigate  approximately  36  units  at  $38,000  per  unit 
Section  514  funds  of  $815,000  and  section  524  funds  of  $30,000,  are  available  on  a  first-con'>e,  first-served  basis 
800  units  of  new  construction  RA  are  available  for  section  515  requests. 
A  ^J^  "i*^^  reserve  will  be  available  on  an  as  needed  basis  for  SFH  programs.  For  MFH.  the  resen^e  witi  be  available  onty  for  patch-outs  until 

Pooling  of  unused  RHTSA  funds  and  RA  is  tentatively  scheduled  for  July  1,  1994,  and  may  be  changed  administratively,  based  upon  fund 

AU  unused  RHTSA  funds  and  RA  are  subject  to  year-end  pooling,  tentativety  scheduled  for  August  15.  1994. 


100  Counties  Eligible  in  Fiscal 
Year  1994  for  RHTSA  Funds  Im- 
mediately AND  AT  Pooling 


state 


Alabama 
Aiat>ama 
Alabann 
Alaska  ... 
Alaska  ... 


Arizona _ 

Arizona  

Arkansas 

Arkansas  

Georgia  

Georgia 

Kentucky  

Kentucky  

Mississippi  ... 
Mississippi  ... 
Mississippi  ... 
Mississippi  ... 
New  Mexico  . 
New  Mexico  . 
New  Mexico  ., 
North  Dakota 
North  Dakota 
Puerto  Rrco  ... 
Puerto  Rkx)  ... 
Puerto  Rk»  ... 
Puerto  Rkx)  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 


County  name 


100  Counties  Eligible  in  Fiscal 
Year  1994  for  RHTSA  Funds  Im- 
mediately AND  AT  Pooling— Con- 
tinued 


100  Counties  Eligible  in  Fiscal 
Year  1994  for  RHTSA  Funds  Im- 
mediately AND  AT  Pooling— Con- 
tinued 


Choctaw. 
Perry. 
Witeox. 

BettiaJ  Census  Area. 
Wade  Hampton  Cen- 
sus Area. 
Apache  S. 
Navajo.  S. 
Lee. 
Newton. 
Hancock. 
Taliaferro. 
Breathitt 
Elliott. 
Bolivar. 
Coahoma. 
Issaquena. 
Sharkey. 
McKinley. 
Mora. 
San  Juan. 
Rolette. 
Skxjx. 

Aguas  Bumas. 
Aibonito. 
Anasco. 
Aquadilla. 
Arroyo. 
Barranquitas. 
Cabo  Rojo. 


State 


Courrty  name 


State 


Puerto  Rico 

Caguas. 

Puerto  Rico 

Carolina. 

Puerto  Rico 

Cayey. 

Puerto  Rico 

Ciales. 

Puerto  Rico 

Cidra. 

Puerto  Rrco 

Coamo. 

Puerto  Rico 

Comerio. 

Puerto  Rkx> 

Cutebra. 

Puerto  Rico 

Dorado 

Puerto  Rico ....... 

Fk>rida. 

Puerto  Rico 

Guanica 

Puerto  Rico 

Guayanilla. 

Puerto  Rk» 

Guaynabo. 

Puerto  Rk» _.. 

Gurabo. 

Puerto  Rico 

Isabela. 

Puerto  Rkx) . 

Juana  Diaz 

Puerto  Rico 

JUTKOS. 

Puerto  Rico 

Lajas. 

Puerto  Rk» „ 

I  arei! 

Puerto  Rico  ._ 

Las  Marias. 

Puerto  Rico 

Las  Piedras 

Puerto  Rico 

Loiza. 

Puerto  Rico . 

Luquilk). 
Manati. 

Puerto  Rico 

Puerto  Rk» 

Mancao. 

Puerto  Rico 

Mayaguez. 

Puerto  Rico 

Moca. 

Puerto  Rico 

Naguabo. 

Puerto  Rico I  Naranjito. 


Puerto  Rico  .. 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  .~ 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  „. 
Puerto  Rioo  -. 
Puerto  Rk»  ... 
Puerto  Rreo  ~. 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rk»  ... 
Puerto  Rk»  ... 
Puerto  Rico  ... 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 

Texas  

Texas  


County  nante 


Orocovis. 

Patiilas. 

Penuelas. 

PorK». 

Rincon. 

Sabana  Grande. 

Salinas. 

San  Juan. 

San  Sebastian. 

Santa  lsat>el. 

Toa  Alta. 

Toa  Baja. 

Trujilk)  Alto. 

Utuado. 

Vega  Alta. 

Vega  Baja. 

Vieques. 

Villalba. 

Yabucoa. 

Bennett 

Corsoa 

Dewey. 

Jackson. 

Mellette  E. 

Shartnon,  PT. 

Todd. 

Ziebach. 

Duval. 

Edwards. 
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100  Counties  Euoble  in  Fiscal 
Year  1994  for  RHTSA  Funds  Im- 
mediately AND  AT  Pooling— Con- 
tinued 


State 

Texas  

Texas 

Texas  — 

Texas  — 

Texas  — 

Texas  

Texas  

Texas 

Texas -~-. 

Texas  

Texas  

Utah  .-„ 

Wisconsin  


County  name 


Frio. 

Hudspeth. 

Jim  Wells. 

Kames. 

La  Salle. 

Maverick. 

PreskJto. 

San  Patricia 

Uvalde. 

Webb. 

Zavala 

San  Juaa 

Menominee. 


50  Counties  Eligible  in  Fiscal  Year 
1994  FOR  Rural  Housing 
Targeting  Set  Asjoe  (RHTSA) 
Pooled  Funds  Only 


state 

Alabama 

Alabama — 

Alaska — 

Aieska 

Alaska 

Anzona  ....._»_ 

Arizona -.. 

Artcansas  

Artcansas 

Geoi'Qia  ..._-._ 
Georgia  — ...._ 

Georgia 

Georgia 

Georgia  ~ 

Idaho 

Kentucky 

Kentucky 

Kentucky  „ 

Kentucky  „ 

Kentucky  

Louisiana  

Louisiana 

Louisiana  

Louisiana  

Louisiana  

Mississippi  -_ 
Mississippi  .... 

Mississippi 

New  Mexico  — 
New  Mexco  ~ 
North  Carolina 
North  Carolina 
North  Dakota  . 
Puerto  Rico  .... 
Puerto  Rico  .._ 
Puerto  Rico  ._. 

Texas  

Texas  ™ 

Texas  

Texas  

Texas  

Texas  »«...».» 

Texas 

Texas  

Texas  


County  name 


Clark. 

Dallas. 

DiUingham  Census 

area. 
Nome  Census  area. 
Yukon-Koyukuk. 
Cocornno,  PL 
La  Paz. 
St.  Francis. 
Searcy. 
Clay. 
Dooty. 
Marioa 
Taftxit 
Webster. 
Madison. 
Casey. 
KnotL 
Knox. 
Lawrer>ce. 
Perry. 

Plaquemines. 
Red  River. 
St  Martin. 
St.  Mary. 
Terrebonne. 
Greene. 
Leftore. 
Panoia. 
Catroa 
Chaves. 
Warrea 
Halifax. 
Benson. 
Ceiba. 

Hofmigueros. 
QuePradittas. 
Cochran. 
Crosby. 
Dawsoa 
Ector. 
Gaines. 
Kinney. 
Kleberg. 
Pecos. 
Reeves.- 


50  CouNmES  Eljgjble  in  Fiscal  Year 
1994  for  Rural  Housing 
Targeting  Set  Asjoe  (RHTSA) 
Pooled  Funds  Only— Continued 


state 


Texas  

Texas  

Virginia 

Virgirtia 

Virgin  Islands 


County  name 


Terry. 
Va(  Verde. 
Lee. 

Northamptoa 
SL  Thomas. 


Dated:  Febnjary  2, 1994. 
Kfichael  V.  Dunn, 
AdministTator,  Fannen  Home 
Admizustration. 
(FT?  Doc.  94-3211  Filed  2-9-94;  8:45  am] 

BIUJNQ  COOe  3410-07-41 


DEPARTMENT  OF  COMMERCE 

Intsmationai  Trade  Administration 
(C-223-«01] 

Fresh-Cut  Flowiers  From  Costs  Rica; 
Preliminary  Results  of  Countervailing 
Duty  Adminlstrativa  Review  and  Intent 
To  Terminate  Suspended  Investigation 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review  and  intent  to  terminate 
suspended  investigation;  fresh-cut 
flowers  from  Costa  Rica. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  certain  fresh-cut 
flowers  from  Costa  Rica.  The  review 
covers  the  period  January  1, 1991 
through  December  31, 1991  and  six 
programs.  On  January  22, 1992.  the 
Government  of  Costa  Rica  (GOCR) 
requested  an  administrative  review  and 
termination  of  the  suspended 
investigation  covering  fresh-cut  flowers. 
Section  355.25(a)(2)  of  the  Department's 
regulations  permits  termination  of  a 
suspended  investigBtion  If  the 
Department  determines  that  all 
producers  and  exporters  covered  by  the 
suspension  agreement  have  not  applied 
for  or  received  any  net  subsidy  on  the 
subject  merchandise  for  a  period  of  at 
least  Ave  consecutive  years,  and  it  is  not 
likely  that  the  producers  or  exporters 
will  in  the  future  apply  for  or  receive 
any  net  subsidy  on  the  merchandise 
from  those  programs  that  the 
Department  has  found  countervailable. 
Therefore,  w©  examined  the  programs  to 
determine  if  the  producers  and 


exporters  had  complied  with  the  terms 
of  the  suspension  agreement  during  the 
review  period.  The  Department  has 
{ound  that  the  signatories  were  in 
compliance  with  the  terms  of  the 
suspension  agreement  in  each  of  the 
four  previous  review  periods  (56  FR 
66434.  December  23, 1991;  56  FR  2163. 
January  22. 1991;  55  FR  17478.  April  25, 
1990;  54  FR  36838.  September  5, 1989). 
We  also  preliminarily  determine  that 
the  GOCR  and  the  signatories  of  the 
suspension  agreement  on  fresh-cut 
flowers  have  complied  with  the  terras  of 
the  suspension  agreement  during  the 
current  period  of  review  (POR).  On  the 
basis  of  our  analysis  of  the  information 
in  the  record,  we  preliminarily 
determine  that  it  is  not  likely  that  the 
producers  or  exporters  will  in  the  future 
apply  for  or  receive  a  net  subsidy  from 
the  countervailable  programs.  Therefore. 
we  preliminarily  determine  that  the 
GOCR  has  met  all  requirements  for 
termination  of  the  suspended 
countervailing  duty  investigation  on 
certain  cut  flowers  as  outlined  in  the 
Department's  regulations.  We  invite 
interested  perties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  February  10, 1994. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Elizabeth  Patience  or  Jean  Kemp,  Office 
of  Agreements  Compliance. 
International  Trade  Administration, 
US.  Department  of  Commerce. 
Constitution  Avenue  and  14th  Street 
rJW..  Washington.  DC  20230;  telephone: 
(202) 482-3793. 
SUPPl£MENTARY  INFORMATK>N: 

Background 

On  December  26, 1991.  the 
Department  published  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  the 
suspended  investigation  in  this 
proceeding  (56  FR  66846).  The 
producers  and  exporters  listed  in 
appendix  A,  accounting  for  more  than 
eighty-five  (85)  percent  of  total  exports 
of  subject  merchandise  from  Costa  Rica 
to  the  United  States,  are  signatories  to 
the  suspension  agreement.  Our 
information  indicates  that  the  38 
signatory  companies  accounted  for 
substantially  all  of  the  imports  into  the 
United  States  of  this  merchandise 
during  the  POR.  The  GOCR  and  the 
signatories  are  the  respondents  in  this 
review.  The  suspension  agreement 
permits  ACOFLOR.  the  Costa  Rican 
Association  of  Flower  Growers,  to  act  on 
behalf  of  the  signatories.  See 
Suspension  of  Countervailing  Duty 
Investigation:  Certain  Fresh-Cut  Flowers 
from  Costa  Rica,  52  FR  1356, 1360 
(1987). 
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On  January  22, 1992,  respondents 
requested  the  fifth  administrative 
review  of  the  suspended  investigation 
covering  fresh-cut  flowers  (52  PR  1356. 
January  13. 1987).  At  the  same  time, 
respondents  requested  termination  of 
the  suspended  investigation,  in 
accordance  with  19  CFR  355.25(a)(2) 
and  355.25(b)(2).  On  February  24, 1992, 
the  Department  initiated  this  review, 
covering  the  period  January  1. 1991 
through  December  31, 1991  (57  FR 
6314).  On  March  31. 1992.  the 
Department  pubHshed  public 
notification  of  the  GOCR's  request  for 
termination  of  the  suspended 
investigation  (57  FR  10885).  The 
Department  is  now  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act),  and  19  CFR  355.22  and 
355.25.  The  final  results  of  the  last 
administrative  review  in  this  case  where 
published  in  the  Federal  Register  on 
December  23. 1991  (56  FR  66434). 

Scope  of  Review 

hn  ports  covered  by  this  review  are 
shipments  of  miniature  (spray) 
carnations,  standard  carnations,  and 
p>ompon  chrysanthemimis  firom  Costa 
Rica.  This  merchandise  is  ourently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  items  0603.10.30  and 
0603.10.70.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  January 
1. 1991  through  December  31,  1991  and 
six  programs:  (1)  Tax  Credit  Certificates; 

(2)  Certificates  for  Increasing  Exports: 

(3)  Income  Tax  Exemptions  for  Export 
Earnings;  (4)  Exporter  Credit  for  Sales 
Tax  and  Consumption  Tax  on  Certain 
Domestic  Purchases;  (5)  Exporter 
Exemptions  for  Taxes  and  Duties  on 
Imports;  and  (6)  Accelerated 
Depreciation.  On  January  20,  1992. 
ACOFLOR  certified,  on  behalf  of  itself, 
its  individual  members,  and  as 
authorized,  the  signatories  to  the 
Agreement,  that  none  of  the  signatories 
(1)  applied  for  or  received  any  net 
subsidy  on  the  subject  merchandise 
during  the  appropriate  period  under  any 
program  that  the  Commerce  Dep>artment 
previously  found  countervailable  in 
these  proceedings;  and  (2)  that  the 
signatories  shall  not  apply  for  or  receive 
any  net  subsidy  on  the  sub)ect 
merchandise  under  any  program  the 
Department  has  previously  determined 
to  be  countervailable  in  these 
proceedings.  On  January  23, 1992,  the 
Ministry  of  Foreign  Trade  submitted  a 
certification  that  the  GOCR  did  not 
provide  ACOFLOR.  its  members,  or  any 
signatory  of  the  Agreement,  any  net 


subsidy  on  the  subject  merchandise 
during  the  appropriate  period,  pursuant 
to  any  program  that  the  Department  has 
previously  determined  to  be 
countervailable  in  these  proceedings. 
We  selected  six  producers/exporters  of 
the  subject  merchandise  which  are 
signatories  to  the  agreen>ent  for  the 
purpose  of  verifying  the  accuracy  of  the 
respondents'  information  and 
certifications:  American  Flower 
Corporation.  S.A..  Floras  de  Coris.  S.A.. 
Fincas  Nabori,  S.A..  Flores  Garces,  S.A. 
(formerly  Hermefink  y  Garces,  S.A.), 
Flor  Bella,  S.A.,  and  Floricultura 
Cartaginesa  (collectively,  the  six 
companies). 

Analysis  of  Programs 

(1)  Tax  Credit  Certificates 

Certificados  de  Abono  Tributario 
(CATs)  are  bearer  instruments  issued  by 
the  Central  Bank  of  Costa  Rica.  Prior  to 
1991,  the  value  of  the  CAT  was  15 
percent  of  the  amount  of  the  foreign 
currency  converted  from  a  firm's 
shipments  of  non-traditional  exports. 
Effective  December  3, 1993.  the  GOCR 
ceased  granting  CATs  as  part  of  new 
"export  contracts"  which  allow 
exporters  to  receive  GOCR  benefits. 
During  the  period  of  review  (POR),  if  a 
company  with  an  export  contract 
voluntarily  accepted  a  reduction  in  the 
value  of  the  CAT  from  15  percent  to 
10.5  percent,  it  could  extend  its  export 
contract  benefits  for  three  years  and  be 
exempt  from  the  25  percent  tax  on  CAT 
earnings.  The  Central  Bank  is  not 
granting  CATs  in  new  export  contracts. 

The  suspension  agreement  prohibits 
Costa  Rican  producers  and  exporters  of 
fresh-cut  flowers  from  applying  for  or 
receiving  any  benefits  under  the  CAT 
program  for  shipments  of  the  subject 
merchandise  to  the  United  States. 
Effective  the  date  of  the  agreement 
(January  13, 1987),  any  unused 
certificates  received  on  prior  shipments 
of  the  subject  merchandise  to  the  United 
States  were  to  be  returned  to  the  Central 
Bank  of  Costa  Rica  (Central  Bank). 
During  verification,  we  examined  the 
GOCR's  records  and  found  no  exporters 
of  the  subject  merchandise  received  or 
possessed  unused  CATs  for  exports  to 
the  United  States  during  the  POR.  In 
addition,  we  examined  the  six 
companies'  accounting  records  which 
indicated  that  the  companies  did  not 
receive  or  possess  unused  CATs  for 
subject  merchandise  during  the  POR. 
Therefore,  we  preliminarily  determine 
that,  with  respect  to  this  program,  the 
signatories  have  complied  with  the 
agreea>ent  during  this  administrative 
review.  We  also  preUminarily  determine 
that,  with  respect  to  this  program,  the 


signatories  have  complied  with  the 
agreement  for  a  period  of  five 
consecutive  years  based  upon  the 
results  in  this  review  and  the  foiu' 
previous  administrative  reviews. 

(?)  Certificates  for  Increasing  Exports 
lOEX) 

This  program  provides  grants  to 
agricuhural  and  agro-industrial 
producers  who  increase  exports  from 
one  year  to  the  next.  The  suspension 
agreement  prohibits  Costa  Rican 
producers  and  exporters  of  fresh-cut 
flowers  fnaa  applying  for  or  receiving 
any  benefits  under  the  CIEX  program.  In 
August  1984,  the  program  was 
discontinued  due  to  lack  of  funds,  and 
the  last  benefits  were  paid  in  1986.  In 
1988,  the  Costa  Rican  Congress 
approved  a  special  commission  of  bonds 
for  the  purpose  of  liquidating  the 
outstanding  CIEX  benefits  for  1983/84, 
1984/85.  and  1985/86.  During 
verification,  we  examined  government 
and  company  records  and  found  that 
this  program  was  not  used  by  the 
signatories  during  the  POR.  Therefore, 
we  preliminarily  determine  that,  with 
respect  to  this  program,  the  signatories 
have  complied  with  the  agreement 
during  this  administrative  review.  We 
also  preliminarily  determine  that,  with 
respect  to  this  program,  the  signatories 
have  complied  with  the  agreement  for  a 
period  of  five  consecutive  years  based 
upon  the  results  in  this  review  and  the 
four  previous  administrative  reviews. 

(3)  Income  Tax  Exemptions  for  Export 
Earnings 

Firms  in  Costa  Rica  are  eligible  for  a 
tax  exemption  for  export  earnings.  The 
suspension  agreement  prohibits  Costa 
Rican  producers  and  exporters  of  fre&h- 
cut  flowers  from  applying  for  or 
receiving  any  income  tax  exemptions  for 
inconte  derived  from  exports  of  the 
subject  merchandise  to  the  United 
States.  During  verification,  we  examined 
the  six  com(>anies'  tax  returns.  We 
foiuid  that  any  benefits  due  under  this 
program  had -been  calculated  in 
accordance  with--the  terms  of  the 
suspension  agreement  and  did  not 
include  earnings  on  exports  of  the 
subject  merchandise.  Therefore,  we 
preliminarily  determine  that,  with 
respect  to  this  program,  the  signatories 
have  c(»nplied  with  the  agreement 
during  the  POR.  We  also  preliminarily 
determine  that,  with  respect  to  this 
program,  the  signatories  have  compfied 
with  the  agreement  for  a  period  of  five 
consecutive  years  based  upon  the 
results  in  this  review  and  the  four 
previous  administrative  reviews. 

I 
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(4)  Exporter  Credit  for  Sales  Tax  and 
Consumption  Tax  on  Certain  Domestic 
Purchases 

Exporting  firms  in  Costa  Rica  are 
eligible  for  a  rebate  of  sales  taxes  and 
selective  excise  taxes  (i.e.,  indirect 
taxes)  paid  on  certain  domestically- 
purchased  articles.  The  suspension 
agreement  prohibits  Costa  Rican 
producers  and  exporters  of  fresh-cut 
flowers  from  applying  for  or  receiving 
any  rebates  of  sales  taxes  and  selective 
excise  taxes  on  domestic  purchases  not 
physically  incorporated  into  any 
exports.  During  verification,  we 
examined  government  and  company 
records  and  determined  that  none  of  the 
signatory  producers  and  exporters 
applied  for  or  received  any  rebates  of 
these  taxes  during  the  review  period  on 
domestic  purchases  not  physically 
incorporated  into  exports.  Therefore,  we 
preliminarily  determine  that,  with 
respect  to  this  program,  the  signatories 
have  complied  with  the  agreement 
during  the  FOR.  We  also  preliminarily 
determine  that,  with  respect  to  this 
program,  the  signatories  have  complied 
with  the  agreement  for  a  period  of  five 
consecutive  years  based  upon  the 
results  in  this  review  and  the  four 
previous  administrative  reviews. 

(5)  Exporter  Exemptions  for  Taxes  and 
Duties  on  Imports 

Costa  Rican  firms  with  export 
contracts  may  be  exempted  from  paying 
duties  and  taxes  on  imported  raw 
materials,  intermediate  products  and 
capital  goods  used  to  produce  exported 
finished  products.  The  suspension 
agreement  prohibits  Costa  Rican 
producers  and  exporters  of  fresh-cut 
flowers  from  applying  for  or  receiving 
any  exemptions  from  taxes,  surcharges, 
and  duties  (i.e.,  indirect  taxes)  on  non- 
physically  incorporated  imports. 
Initially,  this  requirement  prevented 
exporters  or  producers  from  receiving 
an  exemption  on  any  non-physically 
incorporated  imports,  whether  used  in 
the  production  of  subject  merchandise 
or  not,  because  the  Department  was 
unable  to  verify  that  the  exemption  did 
not  benefit  the  subject  merchandise. 
Subsequently,  the  Department  found 
that  the  agency  responsible  for  granting 
exemptions,  CENPRO,  had  instituted  a 
system  of  controls  to  ensure  that  no 
exemptions  would  be  granted  for 
imports  no  physically  incorporated  into 
exports  of  the  subject  merchandise.  See 
Certain  Cut  Flowers  from  Costa  Rica; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  54  FR 
27197,  27198  (1989).  During  the  POR,  as 
part  of  this  system  of  controls, 
ACOFLOR  received  a  list  from  CENPRO 


of  flower  growers  that  applied  for  tax 
and  duty  exemptions  under  this 
program.  Before  any  applications  were 
processed,  a  representative  of 
ACOFLOR  visited  the  fiower  growers 
claiming  the  exemptions,  inspected  the 
imported  good  in  question,  and  verified 
its  intended  use.  If  the  ACOFLOR 
representative  determined  that  the 
imported  good  would  be  used  in  the 
production  of  the  subject  merchandise, 
ACOFLOR  would  require  that  the  flower 
grower  promptly  withdraw  its 
application  for  exemption. 

During  verification,  we  examined  the 
system  of  controls  administered  by 
ACOFLOR  and  CENPRO  and 
government  and  company  records,  and 
determined  that  no  exporter  or  producer 
received  such  exemptions  on  any  item 
without  verification  that  the  item  in 
question  had  not  been  or  will  not  be 
physically  incorporated  in  the  subject 
merchandise.  Therefore,  because  we 
were  able  to  verify  that  items  receiving 
duty-free  treatment  did  not  provide 
benefits  to  the  subject  merchandise,  we 
preliminarily  determine  that,  with 
respect  to  this  program,  the  signatories 
have  complied  with  the  agreement 
during  this  administrative  review.  We 
also  preliminarily  determine  that,  with 
respect  to  this  program,  the  signatories 
have  complied  with  the  agreement  for  a 
period  of  five  consecutive  years  based 
upon  the  results  in  this  review  and  the 
four  previous  administrative  reviews. 

(6)  Accelerated  Depreciation 

Exporting  firms  in  Costa  Rica  may  u,se 
accelerated  depreciation  for  new 
equipment  if  they  are  authorized  to  do 
so  by  the  Ministerio  de  Hacienda.  The 
suspension  agreement  prohibits  Costa 
Rican  producers  and  exporters  of  fresh- 
cut  flowers  from  making  use  of 
accelerated  depreciation.  During 
verification,  we  examined  the  six 
companies'  depreciation  records  and 
determined  that  no  firm  used 
accelerated  depreciation  during  the 
POR.  Therefore,  we  preliminarily 
determine  that  the  signatories  have 
complied  with  the  terms  of  the 
suspension  agreement  for  the  POR.  We 
also  preliminarily  determine  that,  with 
respect  to  this  program,  the  signatories 
have  complied  with  the  agreement  for  a 
period  of  five  consecutive  years  based 
upon  the  results  in  this  review  and  the 
four  previous  administrative  reviews. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the  GOCR 
and  signatory  companies  have  complied 
with  all  the  terms  of  the  suspension 
agreement  during  period  January  1, 
1991  through  December  31.  1991.  As 


described  above,  we  also  preliminarily 
determine  that  the  signatories  have 
complied  with  the  agreement  for  a 
period  of  five  consecutive  years.  In 
addition,  the  GOCR  and  ACOFLOR,  as 
authorized  by  the  signatories,  have 
certified  to  the  Department  that  the 
signatories  will  not  in  the  future  apply 
for  or  receive  any  net  subsidy  on  the 
subject  merchandise  under  any  program 
the  Department  has  previously 
determined  to  be  countervailable  in 
these  proceedings.  We  also  note  that  the 
GOCR  and  ACOFLOR  have  stated  in  the 
record  that  they  will  maintain 
procedures  to  ensure  producers  and 
exporters  of  fresh-cut  flowers  from  Costa 
Rica  will  not  receive  net  subsidies 
under  any  program  the  Department  has 
previously  determined  to  be 
countervailable  in  these  proceedings,  in 
the  event  that  the  agreement  is 
terminated.  Moreover,  the  Department 
has  not  been  presented  with  any 
evidence  indicating  the  signatories  may 
apply  for  or  receive  any  such  subsidy  in 
the  future.  On  the  basis  of  the  foregoing 
evidence,  in  accordance  with  19  CFR 
355.25(a)(2)(ii),  we  preliminarily 
determine  that  it  is  not  likely  that  the 
producers  or  exporters  will  in  the  future 
apply  for  or  receive  a  net  subsidy  from 
the  countervailable  programs.  See 
Matsushita  Elec.  Indus.  Co,  Ltd.  v. 
United  States.  750  F.2d  927,  933  (Fed 
Cir.  1984);  PPG  Indus,  v.  United  States, 
780  F.  Supp.  1389  (CIT  1991);  See  also 
Ceramic  Tile  from  Mexico;  Final  Results 
of  Countervailing  Duty  Administrative 
Review  and  Revocation  in  Part  of 
Countervailing  Duty  Order,  59  FR  2823, 
2824  (January  19,  1994).  Therefore  we 
preliminarily  determine  to  terminate  the 
suspended  countervailing  duty 
investigation  on  fresh-cut  flowers  from 
Costa  Rica. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments, 
must  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)(C)  and  751(c)  of  the  Tariff  Act 
(19  U.S.C  1675(a)(1)(C)  and  1675(c)) 
and  19  CFR  355.22  and  355.25. 
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Dated:  February  3. 1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  A — List  of  Signatory 
Producers  and  Exporters 

1.  American  Flower  Corporation,  S.A. 

2.  Flores  del  Cerro,  S.A. 

3.  Agroflor  de  Paralso,  S.A. 

4.  Flores  Garces,  S.A. 

5.  Tico  Flor,  S.A. 

6.  Coexflo,  S.A. 

7.  Compania  Agricola  Flex,  S.A. 

8.  Flor  Bella,  S.A. 

9.  Exporflor  de  Cartago,  S.A. 

10.  Lianpa.  S.A. 

11.  Floricultiira  de  Costa  Rica,  S.A. 

12.  Vivero  El  Zamorano.  S.A. 

13.  Floress  de  Iztaru,  S.A. 

14.  Inversiones  Costa  Flor,  S.A. 

15.  Coopeflor,  S.A. 

16.  EuroOores,  S.A. 

17.  Flores  y  Follajes  del  Tirol,  S.A. 

18.  Flores  del  Volcan  CRP.  S.A. 

19.  Goreza,  S.A. 

20.  Llano  Qaro,  S.A. 

21.  Omamentaies  Cargil,  S.A. 

22.  Floricultura  La  Colina.  S.A. 

23.  Flores  Intercontinentales,  S.A. 

24.  Fincas  Naborl,  &A. 

25.  Flores  de  Coris,  S.A. 

26.  Florex,  S.A. 

27.  C.R.B.  Intemacional,  S.A. 

28.  Flores  del  Caribe,  S.A. 

29.  Zurqui  Flor  de  Costa  Rica,  S.A. 

30.  Rio  Tapezco,  S.A. 

31.  Jardin  Botanico  LDL  de  Costa  Rica,  S.A. 

32.  Tropiflor  de  la  Montana,  S.A. 

33.  Floricultura  Santa  Rosa,  S.A. 

34.  Corporacion  Rica  Flor,  S_A. 

35.  Intertec.  S.A. 

36.  Accoreo,  S-A. 

37.  Floricultura  Cartaginesa,  S.A. 

38.  Brumas  Bajas,  Sj\. 
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Minority  Business  Development 
Agency 

Business  Deveiopment  Center 
Applications:  Newark/Jersey  City 
(Service  Area) 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUIMMARY:  In  accordance  with  Executive 
Order  11625,  and  15  U.S.C  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  July  1, 1994  to  June  30,  1995  is 
estimated  at  $521,516.  The  total  Federal 
Amount  is  $443,289  and  is  comf>osed  of 
$432,477  plus  the  Audit  Fee  Amount  of 
$10,812.  The  application  must  include  a 


minimum  cost  share  of  15%  ($78,227  of 
the  total  project  cost  through  non- 
Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Newark/ 
Jersey  Qty,  N.J.  geographic  service  area. 
The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  estabUsh 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
puolic  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  pi  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal 
Awards  may  result  in  an  application  not 
being  considered  for  award.  The 
applicant  with  the  highest  point  score 
will  not  necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort.  MBDCs  may 
charge  client  fees  for  management  and 


technical  assistance  (M4TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  cUent  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  v^ll  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availabiUty  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  March  11, 1994.  Apphcations  must  be 
postmarked  on  or  before  March  11, 
1994.  The  mailing  address  for 
submission  is: 

ADDRESSES:  New  York  Regional  Office. 
Minority  Business  Development 
Agency,  Jacob  K.  Javits  Federal 
Building,  room-3720.  New  York,  New 
York  10278.  (Area  Code  &  Telephone 
Number):  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Fuller,  Acting  Regional 
Director,  New  York  Office  at  (212)  264- 
3262. 

SUPPI^MENTARV  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obt^ned  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  vert)al  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
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other  arrangements  satisfactory  to  the 
Def)artment  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  %vith  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  thef^,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  any  time 
before  the  date  of  completion  whenever 
it  is  determined  that  the  award  recipient 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are  failure 
to  meet  cost-sharing  requirements; 
unsatisfactory  performance  of  the  MBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance.  Such  inaccurate  or  inflated 
claims  may  be  deemed  illegal  and 
punishable  by  law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  i  %f^gR  part  26.  section 
105)  are  subject  to  15  CFR  part  26. 
Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26.  Subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  appUes. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 


grants,  cooperative  agreements,  and 
contracts  for  more  than  SIOO.OOO. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development. 

(Catalog  of  Federal  Domestic  Assistance) 

•    Dated:  February  2,  1994. 

William  R.  Fuller, 

Acting  Regional  Director.  Regional  Office. 
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Business  Developnieflt  Center 
Applications:  Fayettevllle,  NC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  July  1.  1994  to  June  30.  1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  The  Federal 
amount  includes  $4,125  for  an  annual 
audit  fee.  Cost-sharing  contributions 
may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Fayetteville.  North  Carolina  geographic 
service  area. 

The  award  number  for  this  MBDC  will 
be  04-10-94006-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 


Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  ser\'ices  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactor>' 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
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the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  application 
is  March  17, 1994.  Applications  must  be 
postmarked  on  or  before  March  17, 
1994. 

ADDRESSES:  Atlanta  Regional  Office, 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street.  NW..  suite  1715. 
Atlanta,  Georgia  30308-3516.  (404)  730- 
3300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Henderson,  Acting  Regional 
Director,  Atlanta  Regional  Office, 
telephone  (404)  730-3300. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  March  2. 
1994,  9:00  a.m.  at  the  following  address: 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street  NW.,  room  1715. 
Atlanta.  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable— No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  pwid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 


Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honestly  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 


Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-liL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28.  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  hieligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  EKX.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development, 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  February  4, 1994. 
Robert  M.  Henderson, 

Acting  Regional  Director,  Atlanta  Regional 
Office. 

|FR  Doc.  94-3163  Filed  2-9-94;  8:45  ami 
BILUMQ  COOC  3910-31-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  issuance  of  an 
extension  to  Scientific  Research  Permit 
No.  777  (P496). 

On  April  27. 1992  (57  FR  15286).  the 
U.S.  Army  Corps  of  Engineers,  Coastal 
Ecology  Group  was  issued  Scientific 
Research  Permit  777  under  the  authority 
of  the  Endangered  Species  Act  of  1973 
(ESA)  16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildUfe  (50  CFR  parts  217-227).  On 
April  22. 1993.  the  Corps  was  issued 
Modification  1  to  Permit  777,  and  on 
June  14, 1993,  the  Corps  was  issued 
Modification  2  to  Permit  777. 

Notice  is  hereby  given  that  on 
February  2, 1994.  NMFS  issued 
Modification  3  to  Permit  777.  which 
extends  the  duration  of  the 
authorization  through  April  21,  1995. 

Issuance  of  this  extended  permit,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
0(>erate  to  the  disadvantage  of  the  listed 
species  which  are  the  subject  of  this 
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Permit:  (3)  is  consistent  with  the 
purposes  and  policies  se4  forth  in 
section  2  of  the  ESA.  This  permit  was 
also  issued  in  aooordanoe  with  and  is 
subject  to  parts  217-222  of  title  50  CFR. 
the  NMFS  regulations  governing  listed 
s|>ecies  pennits. 

The  application,  permit, 
modifications,  and  supporting 
documentation  are  available  for  review 
by  interested  persons  in  the  following 
offices  by  appointment: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1333  East 

West  Hwy.,  Silver  Spring.  Maryland 

20910; and 
National  Marine  Fisheries  Service. 

Southeast  Region.  9450  Kcger 

Boulevard.  St.  Petersburg.  FL  33702 

(813-«93-3141). 

Dated:  February  2. 1994. 
William  W.  Fox.  Jr.. 

Director.  Office  of  Protected  Resources. 
[FR  Doc.  94-3159  Filed  2-9-94;  8:45  am] 

BIUJNO  COOe  3910-22-M 


Endangered  Species;  Pennits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  Second  Modification 
to  Scientific  Research  Permit  726  (P45I1. 

On  March  22, 1991  (56  FR  13309),  Dr. 
Boyd  Kynard  was  issued  Permit  726 
take  rfiortnose  sturgeon  {Acipenser 
brevirostnim)  for  scientific  research 
activities,  subject  to  certain  conditions 
set  forth  therein,  as  authorized  under 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227).  On  May  7, 1993,  as  authorized  by 
the  ESA.  NMFS  issued  Modification  1  to 
Permit  726.  On  December  16.  1993  (58 
FR  65702).  as  authorized  by  the  ESA. 
NMFS  extended  Permit  726  through 
December  31.  1994.  and  acknowledged 
the  receipt  of  another  modification 
request 

Notice  is  hereby  given  that  on 
February  3.  1994.  as  authorized  by  the 
ESA,  NMFS  issued  Modification  2  to 
Permit  726.  subject  to  certain  conditions 
set  forth  therein.  The  nnxiification 
authorizes  Dr.  Kynard  to  take  an 
additional  15  adult  shortnose  sturgeon, 
to  be  captured  from  the  population 
below  the  Holyoke  Dam.  tagged  with 
radio  tags,  and  released,  and  take  up  to 
500  drifting  eggs  or  embryos  (which 
may  be  alive  or  dead)  using  stationary 
plankton  nets  set  downstream  of 
suspected  spawning  sites,  and 
preserved.  This  modification  is  valid  for 
the  duration  of  the  permit,  through 
December  31, 1994. 


Issuance  of  this  Permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  Permit:  (1)  Was  applied  for  in  good 
faith;  (2)  v«ll  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is/are  the  subject  of  this  Permit:  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  This  Permit  was  also  issued  in 
accordance  with  and  is  subject  to  Parts 
217-227  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Midway,  Silver  Spring,  MD 
20910  (301-713-2322);  and 
National  Marine  Fisheries  Service, 
Northeast  Region.  One  Blackburn 
Drive.  Gloucester.  MA  01930  (508- 
281-9250). 

Dated;  February  3. 1994. 
WilliaiB  W.  Fox,  |r. 

Director.  Office  of  Protected  Resources. 
|FR  Doc.  94-3141  Filed  2-9-94;  8:45  am] 

BILUNO  CODE  3S1fr-22-M 


Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Issuance  of  a  modification  to 
Scientific  Research  Permit  802  {PS12). 

On  November  23. 1992  (57  FR  56903). 
Dr.  Andre  Lacdry  was  issued  Permit  802 
to  take  sea  turtles  for  scientific  research 
activities,  subject  to  certain  conditions 
set  forth  therein,  as  authorized  under 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227).  On  December  4,  1993  (58  FR 
65346).  as  authorized  by  the  ESA, 
NMFS  issued  Amendment  1  to  Permit 
802  and  acknowledged  the  receipt  of  an 
application  for  a  modification. 

Notice  is  hereby  given  that  on 
Frfjruary  2, 1994,  as  authorized  by  the 
ESA.  NMFS  issued  Modification  1  to 
Permit  802.  The  modification  authorizes 
Dr.  Landry  to  capture  an  additional  100 
Kemp's  ridley  {Lepidochelys  kempii)  sea 
turtles.  These  turtles  may  be  flipper 
tagged,  weighted,  and  measured.  Blood 
and  fecal  samples  may  be  collected,  and 
the  turtles  may  also  be  equipped  with 
radio,  sonic,  and/or  satellite  tags.  In 
additiojj.  by  NMFS'  request.  Dr.  Landry 
must  conduct  a  multiple  tagging 
program  on  all  Kemp's  ridley  sea  turtles. 
Double  flipper  tags,  passive  integrated 


transponder  (PIT)  tags  and  magnetic  tags 
would  be  ettaciied  to  or  inserted  in  all 
Kemp's  ridley  turtles  taken.  This 
modification  is  valid  for  the  duration  of 
the  permit,  through  December  31, 1997. 

Issuance  of  this  modification,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  the  permit:  (1)  Was  applied 
for  in  good  faith:  (2)  will  not  operate  to 
the  disadvantage  of  the  Usted  species 
which  are  the  subject  of  the  permit;  (3) 
is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  The  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-227  of  title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  amendment, 
modification,  and  supporting 
documentation  are  available  for  review 
by  interested  persons  in  the  following 
offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hi^way.  Silver  Spring,  MD 
20910  (301-713-2322);  and 
National  Marine  Fisheries  Service, 
Southeast  Region.  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702 
(813-«93-3366). 

Dated:  February  2. 1994. 
WiUiam  W.  Fox.  Jr^ 
Director.  Office  of  Protected  Besources. 
IFR  Doc.  94-3160  Filed  2  9  04;  8:45  ami 
BIUJNO  COOC  9S10-a-« 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  886;  St.  George's  School  (P437A). 

On  December  8, 1993,  notice  was 
published  (58  FR  64556)  that  an 
application  had  been  filed  by  St. 
Cieorge's  School,  to  take  listed  species  of 
sea  turtles,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

Notice  is  hereby  given  that  on 
February  3, 1994  as  authorized  by  the 
provisions  of  the  ESA,  NMFS  issued 
Permit  866  to  St.  George's  School  to  take 
sea  turtles,  subject  to  certain  conditions 
set  forth  therein. 

The  permit  authorizes  the  study  of  sea 
turtles  in  the  pelagic  stage  and  in  their 
feeding  habitats  in  the  Bahamas  and  the 
Caribbean.  Up  to  200  loggerhead 
(Caretta  cartta),  200  green  [Chehnia 
mycas),  100  hawksbill  (Eretmoc/ie/ys 
imbricata).  5  leathertwck  (Dermoc/?e/>'S 
coriacea),  5  Kemp's  ridley  (Lepidochelys 
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kf^mpii),  and  5  olive  ridley  [L  olivacea] 
sea  turtles  may  be  captured,  flipper 
lagged,  blood  sampled,  and  potentially 
re<.aptured  during  research  activities. 
The  permit  continues  research 
activities,  previously  authorized  under 
Permit  676,  through  December  31, 1998. 
Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  Hnding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is/are  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  Utle  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  ofBces  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD 
20910  (301-713-2322);  and 
National  Marine  Fisheries  Service, 
Northeast  Region,  One  Blackburn 
Drive,  Glouchester,  MA  01930  (508- 
281-9250). 
National  Marine  Fisheries  Service, 
Southeast  Region,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702 
(813-893-3141). 

Dated;  February  3, 1994. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources. 
|FR  E)oc.  94-3140  Filed  2-9-94;  8:45  am] 

BILUNO  COOC  3510-32-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  Annual  Health  Care  Survey  for 
DoD  Beneficiaries. 

Type  of  Request:  New  collection. 

Average  Burden  per  Response:  30 
minutes. 

Responses  Per  Respondent:  1. 

Number  of  Respondents:  4 1 ,000. 

Annual  Burden  Hours:  20,500. 

Annual  Responses:  41,000. 

Needs  and  Uses:  In  accordance  with 
Section  724  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 


and  1993,  the  Department  of  Defense  is 
conducting  an  annual  health  care  survey 
of  its  beneficiaries.  The  survey  will  ask 
eligible  beneHciaries  about  their  health, 
access,  knowledge  of  health  care 
programs  and  other  information. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondents  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3001,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  Virginia  22202- 
4302. 

Dated:  February  7, 1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
jFR  Doc.  94-3142  Filed  2-9-94;  8:45  am) 
BtLUNOCOOE  9000-04-M 


Office  of  the  Secretary 

Ballistic  Missile  Defense  Advisory 
Committee;  Meeting 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  Committee  will  meet  in 
closed  session  in  Colorado  Springs,  CO, 
on  February  23  and  24,  1994. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  through  the  USD(A)  on  all 
matters  relating  to  baUistic  missile 
defense  acquisition,  system 
development,  and  technology. 

In  accordance  with  Section  10(d),  as 
amended  (5)  U.S.C,  App  II,  (1982),  it 
has  been  determined  that  this  BMD 
Advisory  Committee  meeting  concerns 
matters  listed  in  5  U.S.C,  552(c)(1) 
(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  February  7, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Efepartment  of  Defense. 

IFR  Doc.  94-3150  Filed  2-9-94;  8:45  am) 

BILUNO  CODC  5000-04-M 


Defense  Science  Board  Task  Force  on 
Antitrust  Aspects  of  Defense  Industry 
Consolidation 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Antitrust  Aspects  of 
Defense  Industry  Consolidation  will 
meet  in  open  session  on  February  15, 
1994  at  the  Department  of  Justice,  9th 
Street  and  Constitution  Avenue,  room 
3109,  Washington.  DC. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Amy 
Jeffress  at  (703)  697-7228. 

Dated:  February  7, 1994. 
Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-3148  Filed  2-9-94;  845  am) 

BILUMC  COOC  8000  04  M 


Defense  Science  Board  Task  Force  on 
Depot  Maintenance  Managentent 

ACTION:  Change  in  Date  of  Advisory 
Committee  Meeting  Notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Depot 
Maintenance  Management  scheduled  for 
January  20-21, 1993  as  published  in  the 
Federal  Register  (Vol.  58,  No.  247,  Page 
68635,  Tuesday,  December  28, 1993,  FR 
Doc.  93-31555)  will  be  held  on 
February  3-4, 1994.  In  all  other  respects 
the  original  notice  remains  unchanged. 

Dated:  February  7, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-3149  Filed  2-9-94;  8:45  ami 

BILUNO  CODE  5000  04  M 


Defense  Science  Board  Task  Force  on 
Depot  Maintenance  Management 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Depot  Maintenance 
Management  will  meet  in  closed  session 
on  February  22-23.  March  1-2,  and 
March  15-16. 1994  at  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
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Defense  for  Acquisition  and  Technology 
on  sdentiBc  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  assess  the 
overall  perfonnance  and  management  of 
depot-level  activities  of  the  Department 
of  Defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463.  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  S 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public 

Dated.  February  7, 1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense 

(FR  Doc.  94-3144  Filed  2  9  04;  8:45  am] 

BILUNG  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Readiness 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMAflY:  The  Defense  Science  Board 
Task  Force  on  Readiness  will  meet  in 
closed  session  on  February  22,  March 
25,  April  21.  and  May  9.  1994  at  the 
Pentagon,  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  provide 
advice,  recommendations,  and 
supporting  rationale  on  the  components 
of  a  Readiness  Early  Warning  System  to 
insure  that  oiu-  forces  do  not  become 
'hollow."  and.  where  deficiencies  may 
begin  to  emerge,  to  suggest  corrective 
actions. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C  App.  II,  (1988)).  it  has  been 
determined  that  these  DSB  Task  Foice 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 


accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  February  7. 1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-3143  Filed  2-9-94;  8:45  ami 
BILUNG  CODE  S000-04-M 

Department  of  the  Navy 

Secretary  of  the  Navy's  Advisory 
Committee  on  Navd  History,  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Secretary  of  the  Navy's 
Advisory  Committee  will  meet  on 
March  10-11, 1994,  from  8:00  a.m.  to 
4K)0  p.m..  in  the  Dudley  Knox  Center  for 
Naval  History  Conference  Room, 
Building  1,  Washington  Navy  Yard, 
Washington.  DC.  20374-5060. The 
purpose  of  the  meeting  is  to  elicit  the 
advice  of  the  committee  concerning 
various  aspects  of  the  Navy's  historical 
programs.  The  meeting  will  be  open  to 
the  public. 

For  further  information  concerning 
this  meeting,  contact:  Dr.  W.  S.  Dudley. 
Naval  Historical  Center.  Building  57. 
Washington  Navy  Yard,  20374-5060. 
telephone  202-433-7230. 

Dated;  February  2.  1994 
Michael  P.  Rununel 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

IFR  Doc.  94-3161  Filed  2-9-94;  8:45  am] 
BILUNQ  CODE  3«10-AE-F 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  CoUectlon 
Requests 

AQEMCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 


since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMBj  has 
been  requested  by  February  25. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  b« 
addressed  to  Cary  Green.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
room  4682,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATON  CONTACT:  Gary 
Green,  (202)  401-3200 

SUPPLEMENTARY  INFORMATION:  ^>ectlon 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportiinity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated;  February  3, 1994. 
Linda  C.  Tague, 

Actir\g  Director.  Information  Resources 
Management  Service. 
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OfRce  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review:  Expedite. 

Title:  Presidential  Academic  Fitness 
Award  School  Order  Form. 

Abstract:  This  collection  will  be  used  by 
pubhc  and  non-public,  elementary 
and  secondary  schools.  Interested 
schools  will  use  the  order  form  to 
participate  in  the  Presidential 
Academic  Fitness  Awards  Program 
(PAFA),  confirming  their  address  and 
indicating  the  number  of  awards 
needed  by  exit  grade  at  the  school. 


The  Deptirtment  will  use  the 
information  to  award  certificates  to 
school  recipients. 
Additional  Information:  An  expedited 
review  is  requested  in  order  to 
provide  sufficient  time  for 
participating  schools  to  mail  the  order 
form  back  to  the  Department  by  April 
4.  Therefore,  we  are  requesting  0MB 
clearance  by  February  25, 1994.  The 
two  pages  of  the  order  form  that 
changed  from  the  previous  year  has 
been  included  for  public  comment. 
The  order  form  reflects  revisions  to 


the  criteria  for  participation  in  the 

PAFA  program. 
Frequency:  Annually. 
Affected  Public:  Individuals  or 

households;  State  or  local 

governments;  Non-profit  institutions. 
Reporting  Burden: 

Responses:  52,000 

Burden  House:  17,333 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

BILUMO  COOE  4000-1-M 
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Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
14. 1994. 

ADDRESSES:  Written  conmients  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place,  NVV..  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682.  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORHUTJON  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATKM:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 


above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  February  3. 1994. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Application  for  Training  Programs 
in  Early  Childhood  Education  and 
Violence  GounseUng. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees;  Non-profit  institutions. 

Reporting  Burden: 
Responses:  90 
Burden  Hoiu^:  540 

Recordkeeping  Burden: 
Recordkeepers:  5 
Burden  Hours:  50 

Abstract:  Institutions  of  higher 
education  will  apply  for  grants  to 
establish  innovative  programs  to 
recruit  and  train  students  under  the 
Training  Programs  in  Early  Childhood 
Education  and  Violence  Counseling. 
The  Department  will  use  this 
information  to  make  grant  awards. 
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Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Survey  of  Independent  Living 

Training  and  Technical  Assistance 

Needs. 
Frequency:  Annually. 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions. 
Reporting  Burden: 

Responses:  240 

Burden  Hours:  240 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  Survey  is  used  to  obtain 

information  from  Statewride 

Independent  Living  Councils  and 

centers  for  independent  living 

regarding  their  training  and  technical 

assistance  needs  in  order  to  determine 

funding  priorities. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Evaluation  of  Upward  Boimd. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 

households;  Non-profit  institutions. 
Reporting  Burden: 

Responses:^,331 

Burden  Hours:  4,443 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 


Abstract:  The  evaluation  of  Upward 
Bound  will  include  student  follow-up 
data  collected  through  a  computer 
assisted  telephone  interview,  the 
collection  of  information  on  student 
transcripts  and  participation  data,  and 
the  acquisition  of  information  on 
project  operations  and  course 
offerings.  The  information  will  be 
used  to  inform  Congress  about  the 
services  provided  to  Upward  Bound 
participants  and  the  effectiveness  of 
the  program  and  to  provide  valuable 
information  on  the  strategies  that  are 
particularly  effective  for  specific 
populations  of  students. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  the 
Federal  Perkins  Loan,  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Programs. 

Frequency:  Aiuiually. 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions. 

Reporting  Burden: 
Responses:  4,800 
Burden  Hours:  79.173 

Recordkeeping  Burden: 
Recordkeepers:  4,800 
Burden  Hours:  384 

Abstract:  This  form  will  be  used  to 
compute  the  amount  of  funds  needed 


by  each  institution  during  the  1995- 
96  award  year.  The  Department  will 
use  the  information  to  assess  program 
effectiveness  and  to  account  for  funds 
expended  during  the  1993-94  award 
year. 

[FR  Doc.  94-3017  Filed  2-9-94;  8:45  am) 
BILUNG  CODE  4000-01-M 


Training  in  Early  Childhood  Education 
and  Violence  Counseling 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  priorities  for 
fiscal  year  1994. 

SUMMARY:  The  Secretary  proposes 
absolute  priorities  and  a  competitive 
preference  for  fiscal  year  1994  under  the 
Training  in  Early  Childhood  Education 
and  Violence  Counseling  Program.  The 
absolute  priorities  would  target  Federal 
financial  resources  on  several  categories 
of  disadvantaged  students  who  are 
seeking  careers  in  early  childhood 
development  or  violence  counseling, 
increase  the  likelihood  that  the 
disadvantaged  students  would  be 
retained  in  the  training  program,  and 
ensure  that  trainees  would  be  prepared 
for  work  in  economically  disadvantaged 
areas.  The  competitive  preference 
would  increase  the  likeUhood  that 
applicants  address  the  critical  need  for 
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trained  individuals  to  provide 
counseling  to  young  children  who  have 
been  affected  by  violence  and  to  adults 
who  work  with  these  young  children. 
DATES:  Comments  must  be  received  on 
or  before  February  10. 1994. 
ADDRESSES:  All  comments  concerning 
the  proposed  absolute  priorities  and 
competitive  preference  should  be 
addressed  to  Mary  Jean  LeTendre,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW..  room  2043.  FOB-6. 
Washington,  DC  20202-6132. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Alexander.  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW..  room  2025,  FOB-6.  Washington 
DC  20202-2641.  Telephone:  (202)  401- 
1692.  Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  &sa.  and  8  pjn.  eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  three  proposed  absolute 
priorities  and  one  competitive 
preference  under  the  Training  in  Early 
Childhood  Education  and  Violence 
Counseling  Program.  The  purpose  of 
this  program  is  to  provide  financial 
assistance  to  institutions  of  higher 
education  (IHEs)  to  enable  them  to 
establish  innovative  programs  to  recruit 
and  train  students  for  careers  in  (1)  early 
childhood  development  and  care,  or 
preschool  programs,  or  (2)  providing 
counseling  to  young  children  from  birth 
to  6  years  of  age  who  have  been  affected 
by  violence  and  to  adults  who  work 
with  these  children.  The  authorizing 
legislation  (Section  596  of  the  Higher 
Education  Amendments  of  1992)  Umits 
grants  to  IHEs  that  (1)  prepare  students 
for  work  in  economically  disadvantaged 
areas;  (2)  plan  to  focus  their 
recruitment,  retention,  and  training 
efforts  on  disadvantaged  students;  and 
(3)  have  demonstrated  effectiveness  in 
providing  the  type  of  training  for  which 
the  institution  seeks  assistance.  In 
addition,  the  Secretary  proposes  that 
grants  be  Umited  to  projects  that  meet 
each  of  the  three  absolute  priorities  in 
this  notice,  and  that  competitive 
preference  be  given  to  applicants  whose 
proposed  project  meets  the  proposed 
competitive  priority. 

The  purpose  of  the  proposed 
priorities  would  advance  Goal  1  of  the 
National  Education  Goals  by  improving 
early  childhood  education  and  child 
care  services  in  disadvantaged  areas, 
and  by  enhancing  the  ability  of 
educators  and  others  to  help  young 
children  and  their  families  cope  with 
violence. 


The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice 
and  other  considerations  of  the 
Department.  Funding  of  particular 
projects  will  depend  on  the  nature  of 
the  final  priorities  and  the  quality  of  the 
applications  received. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these 
competitions  will  be  published  in  the 
Federal  Register  coQCuirent  with  or 
following  put>lication  of  the  notice  of  final 
priorities. 

Proposed  Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  appUcations  that  meet 
each  of  the  following  three  priorities. 
Tlie  Secretary  proposes  to  fund  under 
this  competition  only  applications  that 
meet  these  three  absolute  priorities. 

Proposed  Absolute  Priority  1 — Focusing 
Training  and  Recruitment  on  Certain 
Categories  of  Disadvantaged  Students 

Background:  There  is  a  growing  need 
for  well-quahfied  early  childhood 
educators  and  child  care  providers, 
especially  by  parents  who  are  on  public 
assistance  and  seeking  employment. 
Studies  demonstrate  that  more  than  1 1 
million  children  are  involved  in  early 
care  and  education  outside  their  homes, 
including  approximately  60  percent  of 
children  in  families  with  incomes  of 
$10,000  or  less.  The  quality  of  the 
services  these  children  receive  will 
depend  on  the  knowledge  and  skills  of 
the  people  who  care  for  and  teach  them. 

Tne  statute  requires  grantees  to  focus 
their  recruitment,  retention,  and 
training  efforts  on  disadvantaged 
individuals.  This  proposed  priority 
would  require  each  IHE  to  include  in  its 
appUcation  a  plan  demonstrating  that  its 
recruitment,  retention,  and  training 
efforts  will  be  targeted  primarily  toward 
one  or  more  of  the  following  categories 
(1)  individuals  who  are  recipients  of 
public  assistance  under  programs  such 
as  Aid  to  Families  with  Dependent 
Children  (AFDC);  Special  Supplemental 
Food  Program  for  Women,  Infants,  and 
Children  (WIG);  or  the  food  stamp 
program;  or  who  have  been  recipients  of 
public  assistance  within  12  months 
prior  to  recruitment  in  the  program;  (2) 
graduating  high  school  seniors  whose 
parents  are  recipients  of  public 
assistance  imder  programs  such  as 
AFDC.  WIG.  or  the  food  stamp  program, 
or  whose  parents  have  been  recipients 
of  public  assistance  within  12  months 
prior  to  recruitment  in  the  program;  (3) 
individuals  who  lack  a  postsecondary 


degree  and  are  currently  working  in  a 
Chapter  1,  Head  Start,  or  Even  Start 
program  or  other  Federal.  State,  or  local 
program  primarily  serving 
disadvantaged  young  children;  or  (4) 
individuals  who  lack  a  postsecondary 
degree  and  are  parents  of  children 
participating  in  Head  Start,  Even  Start, 
or  eligible  Qiapter  1  schoolwide 
programs  or  other  Federal,  State,  or 
local  program  primarily  serving 
disadvantaged  young  children.  This 
proposed  priority  would  contribute  to 
higher  employment  rates  for  low- 
income  individuals,  and  better  paying 
jobs  for  the  working  poor,  while 
increasing  the  supply  of  quality  child 
care  providers  and  violence  counselors. 

Priority 

Each  IHE  must  include  in  its 
application  a  plan  demonstrating  that  its 
recruitment,  retention  and  training 
efforts  will  be  targeted  primarily  toward 
one  or  more  of  the  following  categories: 

(1)  Individuals  who  are  recipients  of 
public  assistance  under  programs  such 
as  Aid  to  FamiUes  with  Dependent 
Children  (AFDC);  Special  Supplemental 
Food  Program  for  Women,  Infants,  and 
Children  (WIG);  or  the  fogd  stamp 
program;  or  who  have  been  recipients  of 
public  assistance  within  12  months 
prior  to  recruitment  in  the  "program. 

(2)  Graduating  high  school  seniors 
whose  parents  are  recipients  of  public 
assistance  under  programs  such  as 
AFDC,  WIG,  or  the  food  stamp  program, 
or  whose  parents  have  been  recipients 
of  pubUc  assistance  within  12  months 
prior  to  recruitment  in  the  program. 

(3)  Individuals  who  lack  a 
postsecondary  degree  and  are  currently 
working  in  a  Chapter  1,  Head  Start,  or 
Even  Start  program  or  other  Federal, 
State,  or  local  program  primarily  serving 
disadvantaged  young  children. 

(4)  Individuals  who  lack  a 
postsecondary  degree  and  are  parents  of 
children  participating  in  Head  Start. 
Even  Start,  or  eligible  Chapter  1 
schoolwide  programs  or  other  Federal, 
State,  or  local  program  primarily  serving 
disadvantaged  young  children. 

Proposed  Absolute  Priority  2 — Training 
Programs  Resulting  in  a  Two-Year 
Certificate  or  Degree 

Background:  The  typical  lead  teacher 
in  non-school  sponsored  early 
childhood  classrooms  has  completed 
high  school  and  has  had  some 
postsecondary  education.  In  Head  Start, 
for  example,  one  study  found  that  56.5 
percent  of  lead  teachers  had  a  high 
school  diploma,  or  equivalent,  or  a 
Child  Development  Associate  (CDA) 
certificate  (Observational  Study  of  Early 
Childhood  Programs),  but  had  not 
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completed  a  formal  education  program 
at  the  postsecondary  level.  The  same 
study  showed  that  while  100  percent  of 
lead  teachers  in  school-sponsored  early 
childhood  programs  had  at  least  a  BA  or 
BS  degree.  63.2  percent  of  the  teaching 
assistants  or  aides  had  not  completed 
any  formal  education  beyond  high 
school  and  most  lacked  specific  training 
in  early  childhood  education. 

Child  care  workers  have  one  of  the 
highest  turnover  rates  of  all 
occupations.  During  the  past  decade, 
staff  turnover  in  child  care  centers 
nearly  tripled.  Some  of  the  reasons  often 
cited  for  this  high  turnover  rate  are  low 
pay,  lack  of  benefits,  stressful  working 
conditions,  and  lack  of  training  in 
critical  job  safety,  skill  competencies, 
and  child  development  knowledge.  This 
proposed  priority  would  require  each 
IHE  to  demonstrate  in  its  application 
that  a  primary  component  of  the 
proposed  project  would  be  a  course  of 
study  leading  to  a  two-year  certificate  or 
degree  in  early  childhood  development 
and  care,  preschool  education,  or 
violence  counseling.  This  priority 
would  allow  projects  to  include  shorter 
term  training  opportunities  such  as 
those  leading  to  a  CDA  certificate,  as 
well  as  longer  term  opportunities  such 
as  a  four-year  degree  in  early  childhood 
development,  so  long  as  a  primary 
component  of  the  project  is  a  course  of 
study  leading  to  a  two-year  certificate  or 
degree. 

Earning  a  two-year  degree  would 
enhance  the  career  opportunities  and 
improve  the  retention  of  individuals 
working  in  programs  serving  low- 
income  children.  At  the  same  time, 
encouraging  institutions  to  provide  a 
two-year  degree  would  serve  to  attract 
and  retain  low-income  individuals  for 
whom  a  four-year  degree  may  initially 
seem  out  of  reach,  and  provide  a 
credential  likely  to  result  in  a  living 
wage  job  and  meaningful  career 
advancement  for  individuals  in  low- 
paying  positions. 

Priority 

Each  IHE  must  demonstrate  in  its 
application  that  a  primary  component  of 
the  proposed  project  would  be  a  course 
of  study  leading  to  a  two-year  certificate 
or  degree  in  early  childhood 
development  and  care,  preschool 
education,  or  violence  counseling. 

Proposed  Absolute  Priority  3 — Field 
Experience 

Background:  Research  in  adult 
learning  emphasizes  the  need  for 
linking  training  to  practical  issues  in 
participants'  lives —  often  through  the 
use  of  concurrent  hands-on  practice. 
This  is  especially  important  for  trainees 


who  will  be  working  in  disadvantaged 
areas.  Coursework  alone  is  insufficient 
to  prepare  trainees  for  work  in  the  child 
care  field;  the  curriculum  should  relate 
closely  to  real-world  issues  and  include 
practical  experience.  Students  need 
experience  working  with  children  in 
appropriate  high-quality  settings  where 
they  can  observe  other  teachers  and 
practice  what  they  have  learned  through 
coursework. 

This  proposed  absolute  priority 
would  require  that  all  individuals 
served  by  the  proposed  project  receive 
substantial  field  experience  in  early 
childhood  development  and  care, 
preschool  education,  or  violence 
counseling. 

Training  programs  in  early  childhood 
education  and  violence  counseling  that 
include  concurrent  classroom  training 
and  field  experience  components  are 
not  only  more  likely  to  retain  students, 
but  may  result  in  higher  employability 
following  the  training  and  increase  the 
likelihood  that  students  will  return  to 
disadvantaged  areas  for  employment. 

Priority 

All  individuals  served  by  the 
proposed  project  will  receive  substantial 
field  experience  in  early  childhood 
development  and  care,  preschool, 
education,  or  violence  counseling.  The 
field  experience  must  be  in 
communities  where  there  is  highly 
concentrated  poverty,  a  high  incidence 
of  violence,  or  both. 

Proposed  Competitive  Preference 

Under  34  CFR  75.105(c)(2)(i)  the 
Secretary  proposes  to  give  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
proposes  to  award  10  additional  points 
to  an  application  that  meets  this  priority 
in  a  particularly  effective  way.  These 
points  would  be  in  addition  to  any 
points  the  applicant  earns  under  die 
selection  criteria  for  the  program: 

Proposed  Competitive  Preference — 
Emphasis  on  Training  for  Violence 
Counseling 

Background:  Each  day  in  American 
communities,  children  are  witnesses  to 
violent  acts  or  are  victims  of  abuse  or 
personal  assault.  Recent  studies  report 
high  percentages  of  young  children 
witnessing  shootings  and  stabbings  at 
home  and  on  the  street.  Other  studies 
show  an  alarming  increase  in  the 
numbers  of  pediatric  firearms  deaths 
and  injuries. 

Some  experts  describe  the  impact  of 
violence  on  many  children  as  "post- 
traumatic stress  disorder."  Research  has 
found  that  chronic  exposure  to  violence 
can  have  serious  developmental 


consequences  for  children,  including 
psychological  disorders,  grief  and  loss 
reactions,  impaired  intellectual 
development  and  school  problems, 
truncated  moral  development, 
pathological  adaptation  to  violence,  and 
identification  with  the  aggressor. 
Furthermore,  research  demonstrates  that 
the  younger  the  child,  the  greater  the 
threat  of  exposure  to  violence  to  healthy 
development. 

Most  teachers  and  child  care 
providers  have  not  been  trained  to  help 
children  cope  with  the  effects  of 
violence.  Given  the  national  epidemic  of 
violence,  there  is  a  responsibility  to 
enhance  the  ability  of  educators  to  help 
young  children  and  their  families  cope 
with  violence  and  promote  their 
resilience.  There  is  also  a  need  to  train 
additional  service  providers  to  address 
the  developmental  impact  of  exposure 
to  violence  on  young  children  and  to 
support  families  in  their  efforts  to 
protect  their  children's  physical  and 
emotional  well-being.  The  purpose  of 
this  competitive  preference  is  to  provide 
a  strong  incentive  for  applicants  to 
include  a  course  of  study  in  violence 
counseling  in  their  proposed  projects.. 

Priority 

Competitive  preference  will  be  given 
to  applicants  whose  proposed  project 
includes  training  and  field  experience 
leading  to  a  degree  or  certificate  in 
violence  counseling  for  some  or  all  of 
the  participants. 

Executive  Order  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order  the  Secretary  has  assessed 
the  potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regujations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
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notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  2017.  400 
Maryland  Avenue,  SW..  Washington. 
DC.  between  the  hours  of  8:30  a.m.  and 
4  p.m..  Ntondey  through  Friday  of  each 
week  except  Federal  holidays. 

Progrvn  Anthority:  Section  596  of  the 
Higher  Education  Amendments  of  1992. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.?66  Early  Childhood  Education 
and  Violence  Counseling  Programl 

Dated:  February  4.  1994. 
Thomas  W.  Payzant 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc-  94-3171  Filed  2-9-94:  8:45  am] 

BILUNQ  CODE  4«>IM>1-P-M 


[CFOA  No  J  84.21 4A] 

Migrant  Education  Even  Start  Program 
Cancellation  of  Discretionary  Program 
for  FiscaJ  Year  (FY)  1994 

SUMMARY:  On  September  24. 1993,  the 
Dejjartment  of  Education  published  a 
notice  in  the  Federal  Register  inviting 
applications  for  new  awards  for  FY  1994 
for  the  Migrant  Education  Even  Start 
Program  (58  FR  50141.  50148-49J.  The 
purpose  of  this  notice  is  to  advise 
potential  applicants  that  this 
competition  is  being  withdrawn  due  to 
insufficient  funds. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Kinard.  Office  of  Migrant 
Education,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  2155,  FOB-6.  Washington.  DC 
20202.  Telephone:  (202)  401-0742. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infomaation 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  B  psa..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 


Dated:  February  2. 1994. 
Thomas  W.  Payxant, 

Assistant  Secretary  for  Elementary  and 

Secondary  Edvcation. 

[FR  Doc.  94-3018  Filed  2-9-94:  8:45anjl 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM87-1 7-000] 

Natural  Gas  Data  Collection  System; 
Availability  of  Revised  Data  Entry,  Edit- 
Checking,  and  Print  Software  and 
Errata  Notice  lor  FERC  Form  No.  2-A 

February  4. 1994. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  revised 

PC  executable  software  (data  entry,  edit- 

checking  and  print).  User's  Manual  and 

errata  notice  for  FERC  Form  Na  2-A. 

SUMMARY:  On  December  23, 1993.  the 
Commission  issued  revised  record 
formats  and  edit-checks  for  the  FERC 
Form  No.  2-A  (58  FR  68897,  December 
29, 1993).  Most  of  the  changes  to  the 
record  formats  and  edit  checks  were 
necessary  to  accommodate  certain  new 
accounting  requirements  and  new  and 
revised  pages  for  the  Form  No.  2-A  that 
were  established  in  Order  No.  552. 
issued  March  31. 1993.  This  version  of 
the  Form  No.  2-A  software  (1)  provides 
for  the  new  accounting  and  reporting 
requirements  of  Order  No.  552  and  (2) 
includes  'cosmetic'  enhancements  to 
improve  the  readability  of  the  printed 
output  pages. 

The  Form  No.  2-A  software  is  divided 
into  two  packages  for  distribution:  (1) 
Data  entry  module  and  (2)  edit-checking 
module  aind  print  module.  The  data 
entry  module  is  separated  from  the  edit- 
checking  and  print  modules  because  the 
Commission  must  require  prospective 
users  of  the  data  entry  module  to  sign 
a  sublicensing  agreement  before 
releasing  the  data  entry  module  to  the 
user.  Details  on  how  to  obtain  the  two 
software  packages  are  explained  in  the 
ADDRESSES  and  SUPPLEMENTARY 
INFORMATION  sections  of  this  Notice. 

An  errata  notice  to  correct  several 
errors  in  the  Form  No.  2-A  list  of  new 
and  revised  record  formats  and  edit 
check  equations  released  on  December 
23.  1993.  is  provided  in  Appendix  A. 
DATES:  The  software  and  User's  Manual 
for  the  Form  No.  2-A  are  available  on 
February  4. 1994. 

ADDRESSES:  (1)  Requests  for  the  Form 
No.  2-A  data  entry  software  module 


(DEFTA)  should  be  directed  to  James  M. 
Krug  at  the  address  below.  Each  request 
for  the  DEPTA  software  must  be 
accompanied  by  a  signed  copy  of  the 
DEFTA  subHcensing  agreement.  These 
requests  should  be  addressed  to:  James 
M.  Krug,  PR20.2,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  room  6010. 
Washington.  DC  20426.  (202)  208-0677. 

(2)  Requests  for  the  Form  No.  2-A 
edit-checking  software  and  print 
software  module  and  User's  Manual 
should  be  directed  to:  Public  Reference 
and  Files  Maintenance  Branch,  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street  NE..  room  3104, 
Washington.  DC  20426.  (202)  208-1371. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  Form  No.  2- 
A  software  and  documentation,  contact: 
Robert  Trimble  at  (202)  208-0906. 

For  information  related  to  the 
execution  of  the  software,  contact;  James 
M.  Krug  at  (202)  208-0677. 

SUPPLEMENTARY  INFORMATION:  The  Data 
Entry  software  for  the  Form  No.  2-A. 
(DEFTA).  was  developed  by  FERC  staff 
using  the  Paradox  3.5  Procedural 
Application  Language  marketed  by 
Borland  International  (BORLAND).  This 
software  is  being  made  available  to  the 
public  as  a  runtime  module,  a  propriety 
non-interactive  version  of  Paradox  that 
permits  users  to  run  applications 
developed  in  Paradox.  Users  of  the 
runtime  version  of  DEFTA  can  perform 
only  the  operations  included  in  DEFTA 
and  not  any  of  the  ad  hoc  design 
interactions  included  in  Paradox  itselL 

The  Form  No.  2-A  data  entry  software 
is  being  made  available  with  no 
licensing  fees  under  the  terms  of  the 
Commission's  Paradox  Rimtime  license. 
However,  each  nonmajor  pipeline 
company  requesting  the  E)EFTA 
software  will  be  required  to  sign  and 
return  to  the  Commission,  a 
sublicensing  agreement  acknowledging 
BORLAND'S  copyright  on  the  Paradox 
Runtime  Version  3.5  software  and 
absolving  BORLAND  of  culpability  for 
any  damages  that  might  result  from  the 
use  of  this  software.  A  signed  copy  of 
the  DEFTA  sublicensing  agreement 
must  be  on  file  with  the  Commission 
before  Staff  will  issue  the  software  to 
the  requesting  party. 

All  users  who  previously  submitted  a 
signed  copy  of  the  DEFTA  sublicensing 
agreement  will  automatically  be  sent  the 
updated  version  of  DEFTA.  The 
sublicensing  agreement  and  the 
automatic  updating  procedure  described 
above  applies  only  to  the  data  entry 
software  module. 
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Copies  of  the  Form  No.  2-A  (1)  edit- 
checking  and  print  software  modules. 
(2)  User's  Manual  and  (3)  record  formats 
are  available  through  the  Commission's 
duplication  contractor.  LaDom  System 
Corporation  (LaDom).  The  Form  No:  2- 
A  software.  User's  Manual  and  record 
formats  can  be  purchased  on  diskette  in 
the  following  ways: 

(1)  By  written  request  to  the 
Commission.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street  NE., 
Washington.  DC  20426.  ATTN:  Mr. 
William  McDermott.  Chief,  Public 
Reference  &  Files  Branch. 

Please  enclose  a  check,  payable  to 
LaDom  System  Corporation  for  $7.00 
per  diskette  ordered  and  S3. 40  to  cover 
postage  and  handling.  Allow  10-14  days 
for  processing  and  delivery. 

(2)  Directly  from  LaDom  System 
Corporation  at  the  cashier's  window  in 
the  Commission's  Public  Reference 
Room  for  $7.00  per  di.skette  plus 
applicable  sales  tax.  if  any.  The  Public 
Reference  Room  is  located  on  the  third 
floor,  941  N.  Capitol  Street.  NE., 
Washington,  DC. 

(3)  By  telephone  request  to  LaDom 
Energy  Information  Services  at  1-800- 
676-FERC.  Orders  placed  by  phone  will 
be  assessed  charges  as  follows: 

(a)  a  $25.00  processing  fee. 

(b)  $7.00  jper  diskette  ordered,  and 

(c)  cost  of  shipping  and  handling. 
(The  requestor  will  have  a  choice  of 
regular  mail,  2-Day  Express  Mail  or 
Federal  Express). 

Please  contact  the  Commission's 
Public  Reference  &  Files  Maintenance 
Branch  on  (202)  208-1371  or  LaDom  (1- 
800-676-FERC)  for  information  and  the 
cost  of  purchasing  the  paper  version  of 
any  documents. 

LaDom  System  Corporation 
employees  cannot  answer  questions 
regarding  the  use  of  the  record  formats 
and  software.  Any  questions  concerning 
the  application  of  the  information 
contained  in  these  documents  should  be 
directed  to  the  individual  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 

This  notice,  including  all  of  the 
appendices,  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS),  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the  user 
and  may  be  accessed  on  a  24-hour  basis 
using  a  personal  computer  untb  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  OPS  at  300. 1200  or  2400  baud 
dial  (202)  208-1397.  For  access  at  9600 
baud  dial  (202)  208-1781.  FERC  is  using 
U.S.  Robodcs  HST  Dual  Standard 


modems.  If  you  have  any  problems, 
please  call  (202)  208-2474.  The  notice 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance  of  the  notice. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Reference 
and  Information  Center  (room  3308)  at 
the  Commission's  headquarters.  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 
Lois  U.  CasheU. 
Secretary. 

Appendix  A — Corrections  to  the  Form  No.  2- 
A  New  and  Revised  Record  Formats  and 
Edit  Check  Equations  Released  on  December 
23, 1993 

Appendix  C — Siminiary  of  Revisions  to  the 
FERC  Form  No.  2-A  Record  Formats  and 
General  Instructions 

Add: 

1.  F8/28 — Inserted  new  item  286a — 
Noncurrent  Portion  of  Allowances,  character 
positions  192-203,  data  t>pe — numeric;  item 
287  moved  to  204-215;  item  288  moved  to 
216-227;  item  289  moved  to  228-239  and 
edit  equation  for  item  289  revised  to  item 
283  -  item  284  ♦  (sura  of  items  285,  286. 
286a.  287  and  288);  Footnote  Id  moved  to 
240-243. 

Revise: 

2.  F8/08— item  98— the  Comments  Column 
should  read  (sum  of  items  86  thru  89)  -«-  item 
89a  -  item  89b  +  (sum  of  items  90  thru  93) 

-  item  94  +  (sum  of  items  95  thru  97)  - 
item  97a  ■*■  item  97b. 

3.  F8/36— item  401— the  Comments 
Column  should  read  (sum  of  items  386  thru 
392)  +  item  391a  -  item  391b  *  (sum  of 
items  393  thru  396)  -  item  397  ■••  item  398 

-  Item  399  •f  item  400  -  item  400a  -f  item 
400b. 

Appendix  E— List  of  N«w  and  Revised  Form 
No.  2-.\  Edit  Checks 

Add: 

4.  Edit  Check  »5:  item  56  =  item  47  ♦  item 
48  *  item  49  +  item  50  -  item  51  -  item 
52  +  item  53  -  item  54  ♦  item  55. 

5.  Edit  Check  #51:  item  289  =  item  283  - 
item  284  ■••  item  285  ■»•  item  286  +  item  286a 
•f  item  287  ♦  item  288. 

Revise: 

6.  Edit  Check  »2:  item  34  =  item  26  •*■  item 
27  -f  item  28  -  item  29  ■♦■  item  30  +  item  30a 

-  item  30b  +  item  31  -f  item  32  ♦  item  33. 

7.  Edit  Check  *1 1 ;  item  98  ==  item  86  ■*-  item 
87  +  item  88  +  item  89  +  item  89a  -  item 
89b  +  item  90  +  item  91  ♦  item  92  *■  item 

93  -  item  94  •♦■  item  95  •f  item  96  ♦  item  97 

-  item  97a  *  item  97b. 

(PR  Doc.  94-3041  Filed  2-9-94;  8:45  am] 

8IUJNQ  COOC  67I7-01-P 


[Docket  No.  RP94-78-001] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

Fcbruarj'  4,  1994. 

Take  notice  that  on  January  31.  1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  Na  1.  First  Revised  Sheet  No. 
705,  with  an  effective  dale  of  Januar}^  7. 
1994. 

Algonquin  states  that  it  has  submitted 
a  revised  tariff  sheet  in  compliance  wjui 
ordering  paragraph  (C)  of  the 
Commission's  January  6. 1994,  order  in 
Docket  No.  RP94-78-000.  Algonquin 
requests  that  the  Commission  accept  tho 
revised  tariff  sheet  effective  Januorv  " 
1994. 

Algonquin  states  that  the  revised  tariff 
sheet  conforms  to  the  changes  proposed 
in  Texas  Eastern's  Januar)'  14.  1994, 
filing  to  recover  GSR  costs  (1)  through 
a  reservation  surcharge  instead  of  a 
direct  bill,  and  (2)  over  a  reasonable 
period. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions  ■ 
and  parties  on  the  6er\ice  list  in  Docket 
No.  RP94-78-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  Febmary  11.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  end  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasfaeU, 
Secretory. 

[PR  Doc.  94-3040  Filed  2-9-94;  8:45  ami 
BILUNC  COOC  CZir-OI-M 


[Docket  Na  RP04-1 15-001] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

February  4, 1994. 

Take  notice  that  on  February- 1. 1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  tariff  sheet, 
with  the  proposed  effective  date  of  the 
tariff  sheet  is  November  1.  1993: 

2  Sub  First  Revised  Sheet  No.  98 
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Algonquin  states  that  the  purpose  of 
this  filing  is  to  replace  its  January  21. 
1994  filing  in  this  docket.  The  revised 
tariff  sheet  refiects  the  assignment  of  the 
Granite  State  Gas  Transmission  s  AFT- 
1  entitlements  to  Bay  State  Gas 
Company  and  Northern  Utilities,  Inc. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  18  CFR  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  11.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casheli. 
Secmtary. 

!FR  Doc  94-3039  Filed  2-»-94:  8:45  ami 
BiLUNO  cooe  triT-OI-M 

[Docket  No.  RP9J-159-001] 

Michigan  Gas  Storage  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff  and  of 
Motion  to  Make  Suspended  Rates 
Effective 

Fubruary  4.  1994. 

Take  notice  that  on  February  1,  1994, 
Michigan  Gas  Storage  Company  (MGS) 
tendered  for  filing  tariff  sheets  revised 
in  compliance  with  the  Commission's 
August  31.  1993  Order  (Order)  in  this 
docket.  The  Order  required  that  MGS 
eliminate  costs  associated  with  facilities 
not  in  service  and  certificated  by 
December  31.  1993.  MGS  also  tendered 
on  February  1. 1994  its  motion  to  make 
effective  the  rates  originally  filed  in  this 
docket  (as  modified  in  compliance  with 
the  Order)  on  February  1,  1994— the 
first  day  after  the  period  for  which  the 
rates  were  suspended. 

MGS  states  that  copies  of  the  filing 
were  served  upon  those  on  the  ser\  ice 
list,  MGS's  jurisdictional  customers  and 
the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NT., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  11. 1994. 


Protests  will  be  considered  by  the 

Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Casheli. 

Secretary. 

jFR  Doa  94-3036  Filed  2-»-94;  8:45  am] 

BILUNG  C00€  S717-01-M 


[Docket  No.  RP92-48-010] 

Viking  Gas  Transmission  Co.;  Reports 
of  Credits  of  Interruptible  Revenues 

February  4, 1944. 

Take  notice  that  on  February  1, 1994. 
Viking  Gas  Transmission  Company 
(Viking)  filed  a  Report  of  Credits  of 
Interruptible  Revenues.  Viking  States 
that  the  purpose  of  its  filing  is  to  report 
the  credits  of  interruptible  revenues 
Viking  will  make  to  Eligible  Firm 
Shippers  pursuant  to  the  January  21, 
1994.  Stipulation  and  Agreement  in 
Docket  No.  RP92^8-000. 

Viking  states  that  copies  of  the  filing 
have  been  served  on  all  parties  listed  on 
the  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  11. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  .serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli. 
Secretary. 
|FR  Doc.  94-3038  Filed  2-9-94;  8:45  am) 

BILUNO  COOE  6717-01-M 


[Docket  No.  ER91-195-014] 

Western  Systems  Power  Pool; 
Informational  Filing 

February  4. 1994. 

Take  notice  that  on  January  31.  1994, 
the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  as 
required  by  May  13,  1993.  letter  order 
in  the  above-referenced  proceeding. 
Copies  of  WSPP's  informational  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Casheli, 

Secretary. 

[FR  Doc.  94-3037  Filed  2-9-94;  8:45  ami 

BH.UMG  COOE  S717-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Office  of  Fossil  Energy 

Petroleum  Refinery  Industry  Workshop 

AGENCY:  Energy  Efficiency  and 
Renewable  Energy,  Fossil  Energy, 
Department  of  Energy  (EXDE). 
ACTION:  Notice  of  workshop. 

SUMMARY:  The  U.S.  DOE  is  announcing 
one  workshop  for  the  purpose  of 
soliciting  comments  and  feedback  from 
the  petroleum  refining  industry  on  its 
near-,  mid-,  and  long-term  technology 
needs. 

DATES:  February  14-15.  1994. 
ADDRESSES:  J.  W.  Marriott  Hotel.  5950 
Westheimer,  Houston.  Texas  77056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  E.Wiley.  U.S.  Department  of 
Energy,  Office  of  Industrial 
Technologies,  EE-233. 1000 
Independence  Avenue.  SW, 
Washington.  DC  20585.  202-586-2099. 
SUPPLEMENTARY  INFORMATION:  On  behalf 
of  DOE'S  Offices  of  Energy  Efficiency 
and  Renewable  Energy  and  Fossil 
Energy.  Argonne  National  Laboratory 
(ANL)  and  the  National  Petroleum 
Refiners  Association  will  conduct  one 
workshop.  Information  received  from 
this  workshop  will  assist  DOE  in  the 
assessment  of  the  petroleum  refinery 
industry's  interest  in.  and  the  need  for. 
establishing  a  collaborative  R&D 
program  with  DOE.  The  objective  of  the 
collaborative  program  with  the  refining 
industry  is  to  help  it  remain  competitive 
vis-a-vis  the  rapidly  changing  market 
(domestic  and  international)  and 
regulatory  environment.  This 
information  will  be  utilized  in  the 
preparation  of  a  Petroleum  Refinery  of 
the  Future  initiative.  A  critical  aspect  of 
the  study  is  to  solicit  comments  and 
feedback  from  affected  interests  on:  (1) 
The  key  market  and  regulatory  factors 
that  will  or  are  likely  to  cause 
significant  change  in  refinery  practice; 
(2)  a  vision  of  the  "refinery  of  the 
fiiture"  beyond  the  year  2000;  (3) 
specific  changes  in  refinery  technology 
that  can  be  expected  or  that  will  be 
required  to  occur;  and  (4)  R&D  that  will 
assist  the  industry  in  making  a  cost- 
effective  transition  to  the  projected 
future  refinery  environment.  The  DOE 
believes  that  the  success  of  such  an 


I 
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initiative  lies  in  targeting  research  areas 
and  specific  teclinologies  having  a  high 
priority  within  the  industry.  The  public 
workshop  format  will  provide  a  forum 
for  representatives  of  both  the  industry 
as  well  as  the  public  to  raise  critical 
i<;sues  and  challenges,  to  exchange 
views  on  various  issues,  and  to  convey 
specific  concerns  and  positions.  The 
views  expressed  by  participants  and 
their  areas  of  agreement  and 
disagreement  will  be  reported  to  the 
DOE.  The  workshop  format  is 
sufTiciently  flexible  to  allow 
introduction  of  issues  by  any 
participants  not  on  the  agenda. 
Workshop  facilitators  will  be  provided 
by  Argonne  National  Laboratory  and  the 
National  Petroleum  Refiners 
Association.  Detailed  information  on 
registration  at  these  workshops  can  be 
obtained  from:  Terrence  S.  Higgins, 
National  Petroleum  Refiners 
Association,  telephone  (202)  457-0480; 
or  Michael  Petrick.  Argonne  National 
Laboratory,  telephone  (708)  252-5960. 

Issued  in  Wasliington.  DC.  on  February  4. 
1994. 

Quistine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 

Renewable  Energy. 

(FR  Doc  94-3165  Filed  2-9-94;  8:45  ami 

BILLING  COM  »l>e  01-» 


Office  of  Hearings  and  Appeals 

Proposed  hnpiementatton  of  Special 
Refund  Procedures 

AOENCV:  Office  of  Hearings  and  Appeals, 

DOE. 

ACTION:  Notice  of  Proposed 

Implementation  of  Special  Refund 

Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of  a  total  of 
$83,847.58,  plus  accrued  interest,  in 
refined  petroleum  overcharges  obtained 
by  the  DOE  under  the  terms  of  a 
Remedial  Order  issued  to  Alameda 
Chevron,  et  al..  Case  Nos.  LEF-0093,  et 
al.  The  OHA  has  tentatively  determined 
that  the  funds  will  be  distributed  in 
accordance  with  the  provisions  of  10 
C.F.R.  Part  205,  Subpart  V  and  15  U.S.C. 
4501,  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act 
(PODRA). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  on  or  before  March  14. 
1994  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  comments 


should  display  a  reference  to  Case 
Number  LEF-0093,  et  al. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
L  Hargrove,  Staff  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2400. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  E)ecision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute  to 
eligible  claimants  $83,847.58,  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  Remedial  Order 
that  the  DOE  issued  to  Alameda 
Chevron,  et  al.,  on  October  22. 1980. 
Under  the  Remedial  Order.  Alameda 
Chevron  and  15  other  firms  were  found 
to  have  violated  the  Federal  petroleum 
price  and  allocation  regulations 
involving  the  sale  of  motor  gasoline 
during  the  relevant  audit  periods. 

The  OHA  has  proposed  to  distribute 
the  Remedial  Order  funds  is  a  two  stage 
refund  proceeding.  Purchasers  of  motor 
gasoline  from  any  one  of  the  Remedial 
Order  firms  named  in  the  Appendix 
following  the  P*roposed  Decision  and 
Order  wiU  have  an  opportunity  to 
submit  refund  applications  in  the  first 
stage.  Refunds  will  be  granted  to 
applicants  who  satisfactorily 
demonstrate  they  were  injured  by  the 
pricing  violations  and  who  dociunent 
the  volume  of  motor  gasoline  they 
purchased  from  one  or  more  of  the 
Remedial  Order  firms  during  the 
relevant  audit  period.  In  the  event  that 
money  remains  after  all  first  stage 
claims  have  been  disp>osed  of,  the 
remaining  funds  will  be  disbursed  in 
accordance  with  the  provisions  of  15 
U.S.C.  4501,  the  Petroleum  O-ercharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA). 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
forward  two  copies  of  their  submissions, 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register,  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  Comments  so  received,  will  be 
made  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
lE-234,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 


Dated:  February  3. 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Proposed  Implementation  of  Special 
Refund  Procedures 

February  3. 1994. 

Names  of  Firms:  Alameda  Chevron,  et 
al. 

Date  of  Filing:  ]u\y  20,  1993. 

Case  Numbers:  LEF-0093.  et  al. 

.On  July  20, 1993,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  requesting  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  Subpart  V  special 
refund  proceedings.  Under  the 
procedural  regulations  of  the  DOE. 
special  refund  proceedings  may  be 
implemented  to  refund  monies  to 
persons  injured  by  violations  of  the  DOE 
petroleum  price  regulations,  provided 
DOE  is  unable  to  readily  identify  such 
persons  or  to  ascertain  the  amount  of 
any  refund.  10  CFR  205.280.  We  have 
considered  the  ERA's  request  to 
formulate  refund  procedures  for  the 
disbursement  of  monies  remitted  by 
Alameda  Chevron  and  15  other  firms 
pursuant  to  a  Remedial  Order  (hereafter, 
the  Order)  issued  by  OHA  on  October 
22.  1960.  to  those  firms  and  have 
determined  that  such  procedures  are 
appropriate.  Each  firm's  name,  case 
number  and  amount  of  money  remitted 
to  remedy  its  pricing  violations  has  been 
set  out  in  the  Appendix  immediately 
following  this  IDecision. 

Under  the  terms  of  the  Order,  a  total 
of  $83,847.58  has  been  remitted  to  the 
DOE  to  remedy  pricing  violations  which 
occurred  during  the  relevant  audit 
periods.  These  funds  are  being  held  in 
an  escrow  account  established  with  the 
United  States  Treasury  pending  a 
determination  of  their  proper 
distribution.  See  Memorandum  from 
George  B.  Breznay,  Director  OHA.  to 
James  T.  Campbell.  Comptroller, 
"Transferring  Funds  to  Escrow 
Account."  August  20.  1993.  This 
Decision  sets  forth  OKA's  tentative  plan 
to  distribute  those  funds.  The  specific 
application  requirements  appear  in 
Section  III  of  this  Decision.  Because 
these  procedures  are  set  forth  in 
proposed  form,  refund  applications 
should  not  be  filed  at  this  time. 
Comments  are  solicited. 

I.  Jurisdiction  and  Authority 

The  general  guidelines  that  govern 
OHA's  ability  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  at  10  CFR  part  205.  Subpart 
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V.  These  procedures  apply  in  situations 
where  the  DOE  cannot  readily  identify 
the  persons  who  were  injured  as  a  result 
of  actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  amount  of 
the  refund  each  person  should  receive. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  8 
DOE  1 82.508  (1981)  and  Office  of 
Enforcement.  8  DOE  1 82,597  (1981). 

II.  Background 

The  facts  alleged  in  the  Remedial 
Order  were  undisputed.  Each  Remedial 
Order  firm  was  a  "retailer"  of  motor 
gasoline  as  that  term  has  been  defined 
at  10  CFR  212.31  and  was  therefore 
subject  to  the  provisions  of  10  CFR  part 
210  and  10  CFR  part  212.  Subpart  F. 
The  Order  states  that  during  the  relevant 
audit  period,  they  each  charged  prices 
higher  than  those  permitted  by  10  CFR 
212.93(a)(2);  levied  a  cents-per-gallon 
fee  for  services  associated  with  the  sale 
of  motor  gasoline  in  violation  of  10  CFR 
210.62(d)(1)  and  refused  to  make  their 
records  available  for  inspection  in 
violation  of  10  CFR  210.92(b). 

The  firms  were  ordered  to  reduce 
their  prices  for  motor  gasoline  by 
specified  amounts  until  a  sufficient 
volume  of  gasoline  had  been  sold  at  the 
reduced  prices  to  remedy  the 
violations. »  After  decontrol,  the  Order 
was  modified  to  require  direct  monetary 
restitution  to  the  Treasury  instead.  See 
Sunset  Boulevard  Car  Wash,  20  FERC 
1 62,319  at  63,537  (1982).  The  firms 
objected.  The  Order  has  since  been 
affirmed  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  in  a 
Decision  issued  on  August  13, 1982.  Id. 

III.  The  Proposed  Motor  Gasoline 
Refund  Procedures 

This  section  sets  forth  the 
considerations  that  will  be  used  to 
evaluate  applications  for  refund  payable 
from  the  monies  remitted  by  each  firm. 
We  propose  to  implement  a  two  stage 


refund  proceeding.  Purchasers  of  motor 
gasoline  from  any  of  these  gasoline 
retailers  will  have  an  opportunity  to 
submit  refund  applications  in  the  first 
stage.  In  the  event  that  money  remains 
after  all  first  stage  claims  have  been 
disposed  of,  the  remaining  funds  will  be 
disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(15  U.S.C.  4501)  (PODRA). 

Refund  applications  submitted  in  this 
special  refund  proceeding  will  be 
evaluated  in  exactly  the  same  manner  as 
applications  submitted  in  other  refined 
product  proceedings.  Refunds  vill  be 
granted  to  applicants  who  satisfactorily 
demonstrate  they  were  injured  by  the 
pricing  violations  and  who  document 
the  volume  of  motor  gasoline  they 
purchased  from  one  or  more  of  these 
retailers  during  the  relevant  audit 
period.  In  order  to  permit  applicants  to 
participate  in  the  refund  proceeding 
without  incurring  inordinate  expense 
and  to  facilitate  OHA's  consideration  of 
refund  applications,  we  plan  to  adopt 
certain  presumptions  regarding  pricing 
violations  and  injury.  10  CFR 
205.282(e). 

With  regard  to  the  pricing  violations, 
we  propose  to  adopt  a  rebuttable 
presumption  that  such  violations  were 
dispersed  equally  throughout  each  of 
these  retailer's  sales  of  motor  gasoline 
during  the  audit  period  and  that  refunds 
should  therefore  be  made  on  a  pro  rata 
or  volumetric  basis.  Under  this 
volumetric  refund  approach,  an 
applicant  will  be  eligible  to  receive  a 
refund  that  is  equal  to  the  gallons  of 
gasoline  purchased  multiplied  by  the 
per  gallon  refund  amount,  plus  accrued 
interest. 

We  are  proposing  that  a  separate  per 
gallon  refund  amount  (volumetric)  be 
set  for  each  retailer.  The  volumetric  was 
obtained  by  dividing  the  remedial  order 
funds  each  retailer  remitted  by  the 
gallons  of  motor  gasoline  we  believe  it 
sold  during  the  relevant  audit  period.^ 
Applicants  believing  they  were 
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disproportionately  overcharged  will 
have  an  opportunity  to  rebut  this 
presumption  and  those  who  succeed  in 
doing  so,  will  be  eligible  to  receive 
refunds  calculated  at  a  higher 
volumetric. 

The  potential  applicants  are  likely  to 
fall  into  just  two  categories  since  each 
of  the  Remedial  Order  firms  was 
retailer.  We  will  provide  a  presumption 
of  injury  for  end-users  of  petroleum 
products  whose  businesses  were 
unrelated  to  the  petroleum  industry  and 
were  therefore  not  subject  to  the 
regulations  promulgated  under  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA),  15  U.S.C.  §§  751-760h.  In 
order  to  receive  a  refund,  such 
applicants  will  only  be  required  to 
document  the  volume  of  motor  gasoline 
they  purchased  from  one  or  more  of 
these  retailers  during  that  retailer's 
audit  period.  See  Shell  OU  Company,  17 
DOE  1  85.204  (T988).  The  second 
category  of  applicant  consists  of  both 
retailer  and  reseller  apphcants  who  will 
be  required  to  submit  detailed  evidence 
of  injury.  These  appl^nts  must  show 
that  the  overcharges  were  absorbed,  not 
passed  through  to  their  customers.  They 
therefore  will  be  unable  to  rely  upon 
injury  presumptions  utilized  in  many 
refined  product  refund  cases.  Id. 

Only  claims  for  at  least  $15  in 
principal  will  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refund  proceedings  because  tho 
cost  of  processing  claims  for  refunds  of 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Mobil 
Oil  Corp.,  13  DOE  1  85,339  (1985). 

The  deadline  for  filing  an  Application 
for  Refund  is  June  1, 1995. 

It  Is  Therefore  Ordered  That: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Alameda 
Chevron  and  the  15  firms  listed  in  the 
Appendix,  pursuant  to  the  Remedial 
Order  finalized  on  October  22, 1980,  be 
distributed  in  accordance  with  the 
foregoing  Decision. 


Case  No. 


Case  name 


$  Amount 

Audit  period 

Votumetric 

$2,270.92 

8/1/79-10/30/79 

.0151 

3,056.42 

8/1/79-1/30/80 

.0102 

2.933.32 

8/1/79-10/30/79 

.0196 

4.366.42 

8/1/79-1/11/80 

.0163 

4.815.87 

8/1/79-1/30/80 

.0161 

6.235.74 

8/1/79-1/30/80 

.0208 

8.294.00 

8/1/79-12/13/79 

.0375 

LEF-0093 
LEF-0094 
LEF-0095 
LEF-0096 
LEF-0097 
LEF-0C98 
LEF-0099 


Alameda  Chevron  .... 
Ben's  Exxon  Service 
Berryessa  Chevron  .. 

Bill  Wren's  Shell  

Cutting  Shell  Service 
Ed  Gularte  Chevron  . 
Joe  Berube  Services 


'  The  Order  imposed  no  sanctions  upon  the  firms 
for  (ailing  to  provide  records  pursuant  to  10  CFR 
210.92(b).  See  Remedial  Order  at  1  and  7. 

>  In  the  absence  of  accurate  figures  indicating  the 
amount  of  motor  gasoline  sold  ^  each  firm  during 


the  audit  period,  we  have  estimated  the  volume  of 
their  sales  using  the  best  available  data.  Our 
estimate  is  that  each  gasoline  retailer  sold  50.000 
gallons  of  motor  gasoline  per  month  for  each  month 
of  its  audit  period.  This  figure  was  used  to  calculate 


each  retailer's  volumetric.  Should  interest  in  claims 
submitted  pursuant  to  this  Order  indicate  that  our 
sales  volume  estimate  was  inaccurate.  It  may  be 
necessary  to  reestimate  the  volumetric. 
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Case  No. 


LEF-0100 
LEF-0101 
LEF-0102 
LEF-0103 
LEF-0104 
LEF-0105 
LEF-O106 
LEF-0107 
LEF-0108 


Appendix— Continued 


Case  name 


McDowell  Exxon  

Petaluma  Standard  Service  . 
Regalia's  Chevron  Service  .. 

Starr  Union  Service  

Tenth  Street  Chevron 

Tom's  Coffee  Tree  Chevron 

Wallace  Arco  Service  

Watt's  Shell  Service 

Weber's  Chevron  Service  .... 


$  Amount 


6.998.37 
3,987.27 
8.887.87 
6,773.51 
7.097.98 
4,500.00 
2.067.09 
3,562.80 
8.000.00 


883.847.58 


Audit  period 


8/1/79-10/20/79 
8/1/79-1/30/80 
8/1/79-1/11/80 

8/1/79-11/20/79 
8/1/79-1/30/80 

8/1/79-11/20/79 
8/1/79-1/11/80 

8/1/79-11/14/79 

8/1/79-11/14/79 


Volumetric 


.0529 
.0133 
.0332 
.0372 
.0237 
.0247 
.0069 
.0206 
.0464 


|FR  Doc.  94-3097  Filed  2-9-94;  8:45  ami 

BtLUNd  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-4836-7] 

New  Source  Review  Reform 
Subcommittee;  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  On  July  7. 1993,  the  EPA  gave 
notice  of  the  establishment  of  the  New 
Source  Review  (NSR)  Reform 
Subcommittee  (Subcommittee)  (58  PR 
36407)  under  the  auspices  of  the  Clean 
Air  Act  Advisory  Committee  (55  PR  No. 
217,  46993)  which  was  established 
pursuant  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app  I).  The 
Subcommittee's  purpose  is  to  provide 
independent  advice  and  counsel  to  the 
EPA  on  policy  and  technical  issues 
associated  with  reforming  the  NSR 
rules. 

Open  Meeting  Dates:  Notice  is  hereby 
given  that  the  Subcommittee  will  hold 
an  open  meeting  on  March  16-17, 1994 
at  the  Omni  Hotel,  201  Foster  Street. 
Durham.  North  Carolina  27702, 
telephone  (919)  683-6664,  telefax  (919) 
683-2046.  The  Subcommittee  is 
scheduled  to  meet  from  8:30  a.m.  to  5 
p.m.  on  March  16  and  8:30  a.m.  to  1 
p.m.  on  March  17,  1994.  Due  to  the  size 
of  the  meeting  room,  seating  is  limited 
to  approximately  100  individuals  and 
will  be  made  available  on  a  first  come, 
first  serve  basis. 

At  its  last  meeting  on  January  20-21, 
1994,  the  Subcommittee  decided  that  an 
additional  meeting  would  be  necessary 
to  reach  a  final  consensus  on  certain 
recommendations  for  program  reform. 
Consequently,  at  the  March  16-17, 1994 
meeting,  the  Subcommittee  will  review 
final  recommendations  developed  by 
subgroups  on  specific  issues  regarding 
Class  I  area  impacts,  best  available 


control  technology  and  NSR 
applicability. 

Inspection  of  Committee  Documents: 
Documents  relating  to  the  above-noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  transcript  of  the 
Subcommittee's  meeting,  will  be 
available  for  public  inspection  in  EPA 
Air  Docket  No.  A-9&-37.  The  docket  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  to  12  noon 
and  1:30  to  3:30  p.m.,  weekdays,  at 
EPA's  Air  Docket  (6102).  room  M-1500. 
•401  M  Street,  SVV.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

The  transcript  of  the  upcoming 
meeting  will  be  available  to  the  public 
through  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  (TTN) 
electronic  bulletin  board.  For  assistance 
in  accessing  the  OAQPS  TTN,  contact 
the  systems  operator  at  (919)  541-5384 
in  Research  Triangle  Park.  North 
Carolina,  during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  Subcommittee 
or  its  activities,  please  contact  Mr. 
David  Solomon,  Designated  Federal 
Official  to  the  Subcommittee  at  (919) 
541-5375,  telefax  (919)  541-5509,  or  by 
mail  at  U.S.  EPA,  OAQPS.  Air  Quality 
Management  Division  (MD-15). 
Research  Triangle  Park,  North  Carolina 
27711. 

Dated:  January  26, 1994. 
John  S.  Seitz. 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 
(PR  Doc.  94-3122  Filed  2-9-94;  8:45  am) 

BILUNG  CODE  «S«0-60-P 


[FRL-4836^] 

Meeting  of  the  Local  Government 
Advisory  Committee 

On  March  2-3. 1994,  the  Local 
Government  Advisory  Committee  will 
conduct  its  first  meeting.  The  purpose  of 


the  meeting  is  to  provide  members  with 
information  regarding  the  Agency's  past 
and  current  local  government  activities 
and  develop  the  Committee's  first 
priorities  and  projects. 

The  Committee  is  charged  with 
identifying  and  recommending  a  series 
of  activities  to  improve  the 
implementation  of  environmental 
programs  by  local  governments.  These 
activities  should  be  developed  to 
address  unmet  local  government  needs 
caused  by  a  lack  of  coordination  and 
communication  among  various 
governmental  agencies  and  programs;  an 
inability  to  develop  priorities  as  to  the 
problems  to  be  addressed;  the  need  for 
data  and  information  on  the  costs  and 
benefits  of  regulation  and  on  technical, 
legal,  and  scientific  aspects  of 
regulation;  limited  financing;  and, 
inflexible  requirements  resulting  from 
the  nature  of  regulations. 

The  meeting  will  be  held  at  the  On^'-"^ 
Washington  Circle  Hotel  located  at  0ne 
Washington  Circle.  NW..  in  Washiiigton, 
DC.  The  meeting  will  begin  at  9  a.m.  on 
March  2nd  and  conclude  at  11  a.m.  on 
March  3rd. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Denise  Zabinski. 
She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0419  or  by  writing  to  401  M 
Street.  SW..  (1502),  Washington,  DC 
20460. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  above 
number  if  planning  to  attend  so  that 
arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible. 
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Dated:  Februdry  4,  1994. 
Shelley  H.  Metzenbanm, 
Associate  Administrator,  Office  of  Regional 
Operations  and  State/Local  Relations. 
|FR  Doc.  94-3166  Filed  2-9-94;  845  am) 

BCUNO  CODE:  U40-S0-P 


[FRL-4836-6] 

Meeting  of  the  Small  Town 
Environmental  Planning  Task  Force 

On  March  3-4, 1994.  the  Small  Town 
Environmental  Planning  Task  Force  will 
conduct  its  first  meeting.  The  purpose  of 
the  meeting  is  to  provide  members  with 
information  regarding  the  Agency's  past 
and  current  local  government  activities 
and  develop  the  Committee's  first 
priorities  and  projects. 

The  Task  Force  is  charged  with 
identifying  regulations  developed 
pursuant  to  Federal  environmental  laws 
which  pose  significant  compliance 
problems  for  small  towns;  identifying 
means  to  improve  the  working 
relationship  between  the  Environmental 
Protection  Agency  and  small  towns; 
reviewing  proposed  regulations  for  the 
protection  of  environmental  and  public 
health  and  suggesting  revisions  that 
could  improve  the  ability  of  small  towns 
to  comply  with  such  regulations;  and. 
identifying  means  to  promote 
regionalization  of  environmental 
treatment  systems  and  infrastructure 
serving  small  towns  to  improve  the 
economic  conditions  of  such  systems 
and  infrastructure. 

The  meeting  will  be  held  at  the  One 
Washington  Circle  hotel  located  at  One 
Washington  Circle.  NW..  in  Washington, 
DC  The  meeting  will  begin  at  11  a.m. 
on  h4arch  3rd  and  conclude  at  12  noon 
on  March  4th. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Ann  Cole.  She  is 
the  point  of  contact  for  information 
concerning  any  Committee  matters  and 
can  be  reached  by  calling  (202)  260- 
3953  or  by  writing  to  401  M  Street.  SW., 
(1502).  Washington.  DC  20460. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  above 
number  if  plaiming  to  attend  so  that 
arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible. 
Sheiley  H.  Metzenbaum, 
Associate  Administrator,  Office  of  Regional 
Operations  and  State/Local  Relations.     , 
|FR  Doc.  94-3167  Filed  2-9-94;  8:45  am) 
~  BILLING  CODE:  6S«0-6»-P 


FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980, 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Summary  of  Deposits. 

Form  Number:  FDIC  8020/05. 

OMB  Number  3064-0061. 

Expiration  Date  of  Current  OMB 
Clearance:  April  30. 1994. 

Frequency  of  response:  Annually. 

Respondents:  Offices  of  insured  banks 
with  branches  in  the  United  States. 

Number  of  respondents:  68,000. 

Number  of  responses  per  respondent: 
1. 

Total  annual  responses:  68,000. 

Average  number  of  hours  per 
response:  0.55. 

Total  annual  burden  hours:  37,400. 

OMB  reviewer:  Gary  Waxman.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
3064-0061,  Washington,  DC  20503. 

FDIC  contact:  Steven  F.  Hanft.  (202) 
898-3907.  Office  of  the  Executive 
Secretary,  room  F-400.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
April  11, 1994. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
Summary  of  Deposits  annual  survey 
obtains  data  about  the  amount  of 
deposits  held  at  all  offices  of  all  insured 
banks  with  branches  in  the  United 
States.  The  survey  data  provide  a  basis 
for  measuring  the  competitive  impact  of 
bank  mergers,  and  are  also  used  in 
banking  research. 

Dated:  February  3. 1994. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Acting  Executive  Secretary. 

|FR  Doc.  94-3005  Filed  2-9-94;  8:45  amj 

BiUJNe  COOC  S714-0t-M 

FEDERAL  MARITIME  COMMISSION 

Agree«nent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement  (s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  207-011144-005. 

Title:  Australia-New  Zealand  Direct 
Line  Service  Agreement. 

Parties:  Pacific  Container  S.A., 
Australia-New  Zealand  Containerline 
S.A.,  Societe  Navle  et  Commerciale. 

Synopsis:  The  proposed  amendment 
changes  the  name  of  Pacific  Container 
S.A.  to  Compagnie  Commerciale 
Armoricaine  d'Armement,  S.A. 
("CCCA");  Austraha-New  Zealand 
Containerline  S.A.  to  Francaise  de 
Navigation  par  Conteneurs,  S.A. 
("FNC");  and  Societe  Navale  et 
Commerciale  to  SCAC  Delmas-Vieljeux. 
The  changes  result  from  an 
organizational  change  transferring  the 
joint  service  to  CCCA  and  FNC  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  207-011441-001. 

Title:  NOSAC/NYK  Joint  Service 
(EastAVest)  Agreement. 

Parties:  NOSAC  ANS,  Nippon  Yusen 
Kabushiki  Kaisha. 

Synopsis:  The  proposed  amendment 
revises  the  scope  to  reflect  the  intention 
of  the  parties  to  limit  carriage  under  the 
Agreement  to  uncontainerized  cargo  on 
roll-on/roll-ofi' vessels,  and  specifies 
that  in  the  event  the  joint  service 
becomes  a  party  to  a  conference 
agreement,  it  will  be  governed  by  the 
voting  rules  of  the  conference.  It  also 
makes  other  non-substantive  changes  to 
the  Agreement. 

Agreement  No.:  217-011445. 
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Title:  Space  Charter  Agreement 
Between  SeaPreight  Line  Ltd/Navimar 
Lines,  C.A. 

Parties:  SeaFreight  Line  Ltd,  Navimar 
Lines,  C.A. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space  from 
each  other  in  the  trade  between  ports  in 
Venezuela  and  Florida  and  U.S.  points 
via  those  ports.  The  parties  have 
fequested  a  shortened  review  period. 

Agreement  No.:  203-011446. 

Title:  Mexican  Discussion  Agreement. 

Parties:  Crowley  American  Transport, 
Corp.,  Thompson  Shipping  Company, 
Ltd..  Tropical  Shipping  &  Construction 
Co.  Ltd. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  meet, 
exchange  information  and  agree  upon 
rates,  charges  and  other  matters  of 
mutual  interest  in  the  trade  between 
U.S.  Atlantic  and  Gulf  Coast  ports  and 
points  and  ports  and  points  in  Mexico. 
Adherence  to  any  agreement  reached  is 
voluntary.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  224-200555-O02. 

Title:  Jacksonville  Port  Authority/ 
Allen  Freight  Trailer  Bridge,  Inc. 
Terminal  Agreement. 

Parties:  Jacksonville  Fort  Authority, 
Allen  Freight  Trailer  Bridge,  Inc. 

Synopsis:  The  proposed  amendment 
sets  forth  annual  rate  increases  as 
provided  for  in  the  Agreement. 

Agreement  No.:  224-200847. 

r/(ye;  The  Fort  Authority  of  New  York 
&  New  Jersey/P&O  Containers  Ltd. 
Container  Incentive  Agreement. 

Parties:  The  Port  Authority  of  New 
York  &  New  Jersey  ("Port")  P&O 
Containers  Ltd.  ("P&O"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  P&O  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200848. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey /Atlantic  Container  Lines 
Container  Incentive  Agreement. 

Parties:  The  Port  Authority  of  New 
York  &  New  Jersey  ("Port").  Atlantic 
Container  Lines  ("ACL"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  ACL  a  container 
incentive  of  $20.00  for  each  import    * 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 


from  points  more  than  260  miles  bom 
the  Port 

Agreement  No.:  224-200849. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Inchcape  Shipping 
Services  Container  Incentive 
Agreement. 

Parties:  The  Port  Authority  of  New 
York  &  New  Jersey  ("Port").  Inchcape 
Shipping  Services  ("Inchcape"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Inchcape  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  7. 1994. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  94-3085  Filed  2-9-94;  8:45  am) 

BILLING  CODE  673(M>1-M 


FEDERAL  RESERVE  SYSTEM 
[Docket  No.  7100-0128] 

Bank  Holding  Company  Reporting 
Requirements 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Extension  of  comment  period  on 
changes  to  bank  holding  company 
reporting  requirements  (FR  Y-9C,  FR  Y- 
9LP  and  FR  Y-9SP)  and  a  request  for 
public  comments  on  additional  changes 
to  the  reporting  requirements  related  to 
the  proposed  Call  Report  revisions. 
BACKGROUND:  Notice  is  hereby  given  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  under 
delegated  authority  from  the  Office  of 
Management  and  Budget  (0MB),  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public),  of  an  extension  of  the  comment 
period  regarding  revisions  to  the  bank 
holding  company  reporting 
requirements,  and  a  request  for  public 
comment,  on  additional  changes  to  the 
Financial  Statements  for  Bank  Holding 
Companies  (FR  Y-9C,  FR  Y-9LP  and  FR 
Y-9SP)  necessitated  by  the  proposed 
revisions  to  the  Reports  of  Condition 
and  Income  (Call  Report).  Some 
revisions  to  the  bank  holding  company 
reporting  requirements  were  initially 
published  in  the  Federal  Register  on 
December  17. 1993  (58  FR  65997).  The 
Board  announced  at  that  time  that 
additional  revisions  to  the  bank  holding 


company  reporting  requirements  may  be 
necessary  based  upon  upcoming 
revisions  to  the  Call  Report,  which  were 
not  finalized  at  the  time  of  publication 
of  the  December  17, 1993  Federal 
Register  Notice.  Therefore,  the  Board  Is 
granting  an  extension  of  the  initial 
comment  period,  which  ended  January 
3, 1994,  to  allow  bank  holding 
companies  more  time  to  review  and 
comment  on  the  proposed  initial 
revisions,  as  well  as  the  opportunity  to 
comment  on  additional  reporting 
changes  that  are  based  upon  the 
proposed  Call  Report  revisions.  The 
specific  changes  to  the  FR  Y-9  series  of 
reports  related  to  the  Call  Report 
revisions  are  summarized  below  and 
will  be  required  for  the  March  31, 1994 
reporting  date.* 

DATES:  Comments  must  be  submitted  on 
or  before  March  9.  1994. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C. 
Streets,  NW..  Washington.  DC  20551.  or 
delivered  to  the  Board's  mail  room  B- 
2223  between  8:45  a.m.  and  5:15  p.m.. 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Straet  between  Constitution  Avenue  and 
C  Street.  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m..  except  as 
provided  in  Section  261.8(a)  of  the 
Board's  Rules  Regarding  Availability  of 
Infonnation,  12  CFR  261.8(a). 

A  copy  of  the  coijiments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  T.  Maahs.  Super\'isory  Financial 
Analyst  (202/872-4935).  Mark  S. 
Benton,  Senior  Financial  Analyst  (202/ 
452-5205).  or  Tina  Robertson.  Senior 
Financial  Analyst  (202/452-2949). 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System.  A  copy  of  the 
proposed  form,  the  request  for  clearance 
(SF  83).  supporting  statement, 
instructions,  and  other  documents  will 
be  placed  into  OMB's  public  docket  files 
once  approved  and  may  be  requested 
from  the  Federal  Reserve  Board 
Clearance  Officer,  Mary  M.  McLaughlin 
(202/452-3829).  Chief,  Financial 


'  The  revliions  lo  the  FR  Y-9SP  are  effective  wilh 
the  June  1994  reporting  date. 
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Reports,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  System,  Washington,  DC  20551. 
For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Street,  NW., 
Washington,  DC  20551. 

Description  of  Affected  Reports 

1.  Report  Title:  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
Agency  Form  Number.  FR  Y-9C 

OMB  bocket  Number:  7100-0128 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  147,511 
Estimated  Average  Hours  per  Response: 
Range  from  5  to  1.250  hours 
Number  of  Respondents:  1,A18 
Small  businesses  are  affected. 

The  information  collection  is 
mandatory  (12  U.S.C  1844(b)  and  (c) 
and  part  of  the  information  is  given 
conHdential  treatment.  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However, 
confidential  treatment  for  the  report 
information,  in  whole  or  in  part,  can  be 
.requested  in  accordance  with  the 
instructions  to  the  form. 

The  FR  Y-9C  consolidated  financial 
statements  are  currently  filed  by  all 
bank  holding  companies  that  have  total 
consolidated  assets  of  $150  milhon  or 
more,  or  with  more  than  one  subsidiary 
bank.2  La  addition,  an  FR  Y-9C  must  be 
filed  by  lower-tier  BHCs  that  have  total 
consohdated  assets  of  51  billion  or 
more.  The  following  bank  holding 
companies  are  exempt  from  filing  the 
FR  Y-9C,  unless  the  Board  specifically 
requires  an  exempt  company  to  file  the 
report:  bank  holding  companies  that  are 
subsidiaries  of  another  bank  holding 
company  and  have  total  consolidated 
assets  of  less  than  Si  billion;  bank 
holding  companies  that  have  been 
granted  a  hardship  exemption  by  the 
Board  under  section  4(d)  of  the  Bank 
Holding  Comp>any  Act;  and  foreign 
banking  organizations  as  defined  Y 
section  211.23(b)  of  Regulation  K. 

The  report  includes  a  balance  sheet, 
income  statement,  and  statement  of 
changes  in  equity  capital  with 
supporting  schedules  providing 
information  on  securities,  loans,  risk- 
based  capital,  deposits,  interest 
sensitivity,  average  balances,  off-balance 
sheet  activities,  past  due  loans,  and  loan 
charge-offs  and  recoveries. 

2.  Report  Title:  Parent  Company  Only 
Financial  Statements  for  Large  Bank 
Holding  Companies 


Agency  Form  Number.  FR  Y-9LP 
OMB  Docket  Number.  7100-0128 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  28,722 
Estimated  Average  Hours  per  Response: 
Range  from  2.0  to  13.5  hours 
Number  of  Respondents:  1.751 
Small  businesses  are  affected. 

The  information  collection  is 
mandatory  (12  U.S.C  1844(b)  and  (c) 
and  part  of  the  information  is  given 
confidential  treatment.  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However, 
confidential  treatment  for  the  report 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

The  FR  Y-9LP  financial  statements  are 
to  be  filed  on  a  parent  company  only 
basis  by  any  bank  holding  company 
filing  an  FR  Y-9C,  or  by  the  parent 
company  of  any  bank  holding  company 
that  is  a  majority-owned  subsidiary  of  a 
FR  Y-9C  respondent.3  The  follov>ring 
bank  holding  companies  are  exempt 
from  filing  the  FR  Y-9LP,  unless  the 
Board  specifically  requires  an  exempt 
company  to  file  the  report:  bank  holding 
companies  that  are  subsidiaries  of 
another  bank  holding  company  and 
have  total  consolidated  assets  of  less 
than  $1  billion:  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d)  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizations  as 
defined  y  section  211.23(b)  of 
Regulation  K. 

3.  Report  Title:  Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies 
Agency  Form  Number  FR  Y-9SP 
OMB  Docket  Number  7100-0128 
Frequency:  Semiannual 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  33.600 
Estimated  Average  Hours  per  Response: 
Range  from  1.5  to  6.0  hours 
Number  of  Respondents:  4,480 
Small  businesses  are  a^ected. 

The  information  collection  is 
mandatory  (12  U.S.C  1844(b)  and  (c) 
and  part  of  the  information  is  given 
confidential  treatment.  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However, 
confidential  treatment  for  the  report 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed  by  one 
bank  holding  companies  with  total 


consolidated  assets  of  less  than  $150 
million.3  This  report,  an  abbreviated 
version  of  the  more  extensive  FR  Y-9LP. 
is  designed  to  obtain  basic  balance  sheet 
and  income  information  for  the  parent 
company,  information  on  intangible 
assets,  information  on  intercompany 
transactions,  and  data  for  capital 
adequacy  evaluation. 

Additional  Reporting  Form  Revisions- 
Necessitated  By  Call  Report  Revisions. 

FR  Y-9C: 

(1)  Revise  the  reporting  of  securities 
in  the  followingFR  Y-9C  schedules  to 
reflect  the  effect  of  Financial 
Accounting  Standards  Board  Statement 
No.  115,  "Accounting  for  Certain 
Investments  in  Debt  and  Equity 
Securities"  (FASB  115),  which  bank 
holding  companies  must  adopt  for 
reporting  purposes  for  fiscal  years 
beginning  after  December  15, 1993: 

fa)  In  the  body  of  Schedule  HC-A. 
"Securities,"  the  amortized  cost  and  fair 
value  for  each  type  of  held-to-maturity 
securities  would  be  reported  separately 
from  the  amortized  cost  and  fair  value 
for  each  type  of  available-for-sale 
securities.  In  addition,  as  announced  in 
the  December  17,  1993  Federal  Register 
Notice,  bank  holding  companies  with 
total  consolidated  assets  of  $1  billion  or 
more  will  be  required  to  report 
additional  detail  as  a  memoranda  item 
on  certain  debt  securities,  mortgage- 
backed  securities  and  equity  securities. 
This  information  will  include  the 
amortized  cost  and  fair  value  of  each 
type  of  held-to-maturity  or  available-for- 
sale  security  classified  as  certain  debt, 
mortgage-backed  securities  and  equity 
securities. 

(b)  On  Schedule  HC-A,  Memoranda 
item  5,  "Debt  secxirities  held  for  sale." 
would  be  deleted.  A  new  Memorandum 
item  would  be  added  for  the  amortized 
cost  of  held-to-maturity  securities  sold 
or  transferred  during  the  calendar  year- 
to-date. 

(c)  On  Schedule  HC.  "Balance  Sheet." 
item  2,  "Securities."  would  be  split  into 
separate  items  for  "Available-for-sale 
securities"  and  "Held-to-maturity 
securities,"  while  a  new  item  (26.e) 
would  be  added  and  entitled  "Net 
unrealized  holding  gains  (losses)  on 
available-for-sale  securities." 

(d)  On  Schedule  HI.  "Income 
Statement,"  item  6.  "Gains  (Losses)  on 
securities  not  held  in  trading  accounts." 
would  be  split  into  separate  items  for 
gains  (losses)  on  available-for-saie 
securities  and  held-to-maturity 
securities. 


2  Proposed  revisions  to  the  FR  Y-9C  reporting 
pan«l  %re  discussed  in  the  Decembor  17, 1993 
Federal  Register  Notica. 


>  Proposed  revisions  to  the  FR  Y-SLP  reporting 
pinel  are  discussed  in  the  December  17, 1993 
F«4erai  Regialer  h4o(ice. 


*  Proposed  revisions  to  the  FR  Y-9SP  reportii^ 
panel  are  discussed  in  the  December  17, 1993 
Federal  Regitfer  Notic*. 
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(e)  On  Schedule  HI-A,  "Changes  in 
Equity  Capital,"  item  13  would  be 
recaptioned  as  "Change  in  net 
unrealized  holding  gains  (losses)  on 
available-for-sale  securities," 

(2)  Revisions  related  to  trading 
activities  and  derivative  products: 

(a)  On  Schedule  HC.  "Balance  Sheet," 
a  new  category  of  liabilities.  'Trading 
liabilities,"  would  be  added. 

(b)  On  Schedule  HC-G.  "Memoranda." 
revaluation  gains  and  losses  on  interest 
rate,  foreign  exchange  rate,  and  other 
commodity  and  equity  contracts  would 
be  reported,  as  well  as  "liability  for 
short  positions,"  This  additional 
information  on  Schedule  HC-C  would 
be  reported  only  by  bank  holding 
companies  with  total  consolidated 
assets  of  $1  bilUon  or  more,  or  with  $2 
billion  or  more  in  par/notional  amounts 
of  interest  rate,  foreign  exchange  rate, 
and  other  commodity  and  equity 
contracts. 

(c)  On  Schedule  HC-H.  which  collects 
past  due  and  nonaccrual  data, 
additional  items  would  be  added  to 
collect  interest  rate,  foreign  exchange 
rate,  and  other  commodity  and  equity 
contracts  that  are'  [>ast  30  through  89 
days  or  past  due  90  days  or  more.  Bank 
holding  companies  would  report  the 
book  value  of  amounts  carried  as  assets 
on  the  balance  sheet  for  such  past  due 
contracts  as  well  as  the  replacement 
costs  of  those  past  due  contracts  with  a 
positive  replacement  cost.  This 
additional  information  on  Schedule  HC- 
G  would  be  reported  only  by  bank 
holding  companies  with  total 
consolidated  assets  of  $1  billion  or 
more,  or  with  $2  billion  or  more  in  par/ 
notional  amounts  of  interest  rate, 
foreign  exchange  rate,  and  other 
commodity  and  equity  contracts. 
Consistent  with  existing  treatment  of 
certain  Schedule  HC-H  data,  bank 
holding  company  information  on 
contracts  past  due  30  through  89  days  - 
would  be  treated  as  confidential. 

FR  Y-9LP: 

Revise  the  reporting  in  the  following  FR 
Y-9LP  schedules  to  reflect  the  effect  of 
FASB  115: 

(a)  On  Schedule  PC,  "Balance  Sheet," 
add  a  new  item  to  equity  (item  20.e) 
entitled  "Net  unrealized  holding  gains 
(losses)  on  available-for-sale  securities." 

(b)  On  Schedule  PC-b,  "Memoranda," 
revise  item  11  to  collect  the  "market 
value  of  securities  classified  as 
available-for-sale  in  Schedule  PC.  item 
2.a  through  2.c"  and  the  "amortized  cost 
of  securities  classified  as  beld-to- 
maturity  in  Schedule  PC,  item  2.a 
through  2.a" 


FR  Y-9SP: 

Revise  the  reporting  in  the  following  FR 
Y-9SP  schedules  to  reflect  the  effect  of 
FASB  115: 

(a)  On  the  Balance  Sheet,  add  a  new 
item  to  equity  (item  16. d)  entitled  "Net 
unrealized  holding  gains  (losses)  on 
available-for-sale  securities." 

(b)  On  the  Memoranda  section  of  the 
balance  sheet,  revise  item  6  to  collect 
the  "market  value  of  securities  classified 
as  available-for-sale  in  item  2  of  the 
balance  sheet"  and  the  "amortized  cost 
of  securities  classiHed  as  held-to- 
maturity  in  item  2  of  the  balance  sheet." 

Legal  Status 

The  Legal  Division  has  determined 
that  (12  U.S.C  1844(b)  and  (c)) 
authorizes  the  Board  to  require  these 
reports. 

Overall,  the  Board  does  not  consider 
the  data  in  these  reports  to  be 
confidential.  However,  a  bank  holding 
company  may  request  confidential 
treatment  pursuant  to  section  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
(5  U.S.Q  552(b)(4)  and  (b)(6)).  Section 
(b)(4)  provides  exemption  for  "trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential."  Section 
(b)(6)  provides  exemption  for 
"personnel  and  medical  files  and      • 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy."  Section 
(b)(8)  exempts  matters  that  are 
"contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared 
by.  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions." 

The  Legal  Division  has  also 
determined  that  on  the  Y-9C,  Schedule 
HC-H.  Column  A.  requiring  information 
on  "assets  past  due  30  through  89  days 
and  still  accruing"  and  memoranda  item 
2  are  confidential  pursuant  to  Section 
(b)(8)  of  the  Freedom  of  Information  Act 
(5  U.S.C  552(b)(8)). 

Regulatory  Flexibility  Act  Analysis 

The  Board  certifies  that  the  above 
bank  holding  company  reporting 
requirements  are  not  expected  to  have  a 
significant  ecooomic  impact  on  small 
entities  within  the  meaning  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq).  The  reporting  requirements  for 
the  small  companies  require 
significantly  fewer  items  of  data  to  be 
submitted  than  the  amount  of 
information  required  of  large  bank 
holding  companies. 

The  information  that  is  collected  on 
the  reports  is  essential  for  the  detection 
of  emerging  financial  problems,  the 


assessment  of  a  holding  company's 
financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
and  acquisitions.  The  imposition  of  (he 
reporting  requirements  is  essential  tor 
the  Board's  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  2. 1994. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc  94-3112  Filed  2-9-94:  8:45  am] 
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Fifth  Third  Bancorp,  et  al.;  Fonnattons 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Heu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
7, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Fifth  Third  Bancorp,  Cincinnati. 
Ohio;  to  merge  with  The  National 
Bancorp  of  Kentucky.  Inc.  Lexington, 
Kentucky,  and  thereby  indirectly 
acquire  National  Bank  of  Cynthiana. 
Cynthiana.  Kentucky,  and  First  National 
Bank  of  Falmouth.  Falmouth.  Kentucky. 

B.  Federal  Reserve  Bank  of  Chicago 
Oames  A.  Bluemle,  Vice  President)  230 
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South  LaSalle  Street,  Chicago,  lUinois 
60690: 

1.  First  Michigan  Bank  Corporation, 
Holland.  Michigan;  to  merge  with  Old 
State  Bank  Corporation,  Fremont, 
Michigan,  and  thereby  indirectly 
acquire  Old  State  Bank  of  Fremont, 
Fremont,  Michigan. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Financial  Investors,  Inc..  New  York, 
New  York,  and  thereby  indirectly 
acquire  St.  Louis  Bank  for  Savings,  FSB, 
Duluth.  Minnesota,  which  will  be 
converted  to  St.  Louis  Bank  for  Savings, 
National  Association,  and  merged  into 
First  Bank  National  Association, 
Minneapolis.  Minnesota,  a  subsidiary  of 
First  Bank  System.  Inc. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Palmer  Bancshares,  Inc.,  Palmer, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percentof 
the  voting  shares  of  Palmer  Bancshares 
of  Delaware,  Inc.,  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  Commercial  State  Bank.  Palmer, 
Texas. 

2.  Palmer  Bancshares  of  Delaware, 
Inc.,  Wilmington,  Delaware;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Commercial  State  Bank,  Palmer,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4. 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-3091  Filed  2-9-94;  8:45  am) 
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Eva  Gabiiella  Murr,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 


of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  2. 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Eva  Gabriella  Murr,  Rye,  New  York; 
to  acquire  an  additional  14.98  percent  of 
the  voting  shares  of  B.M.J.  Financial 
Corp.,  BordentowTi,  New  Jersey,  for  a 
total  of  24.9  percent,  and  thereby 
indirectly  acquire  Bank  of  Mid-Jersey, 
Bordentown,  New  Jersey;  Mount  Holly 
State  Bank.  Mount  Holly.  New  Jersey; 
and  Southern  Ocean  State  Bank.  Little 
Egg  Harbor  Township,  Tuckerton.  New 
Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Harmon  C.  Hurt,  Troy,  Ohio;  to 
retain  4.39  percent  of  the  voting  shares 
of  Florida  Bancorporation.  Inc.,  Palm 
Harbor,  Florida,  and  thereby  indirectly 
acquire  Florida  Bank  of  Commerce, 
Palm  Harbor,  Florida. 

2.  Albert  Paris  Quails.  Jr.,  Ft.  Walton 
Beach,  Florida;  to  acquire  100  percent  of 
ti^  voting  shares  of  E.C.S.B.  Holding 
Company,  Inc.,  Ft.  Walton  Beach, 
Florida,  and  thereby  indirectly  acquire 
Emerald  Coast  State  Bank,  Ft.  Walton 
Beach,  Florida. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs.  Minnesota  55480: 

1.  George  F.  Ehlis,  Dickinson.  North 
Dakota;  to  acquire  an  additional  18.97 
percent  of  the  voting  shares  of  United 
Bancor,  Ltd.,  Dickinson,  North  Dakota, 
for  a  total  of  2968  percent,  and  thereby 
indirectly  acquire  American  State  Bank 
and  Trust  of  Dickinson,  Dickinson, 
North  Dakota. 

D.  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  City  Bankshares,  Inc..  ESOP.  Carl 
Lindon  Short,  Trustee,  Oklahoma  Qty, 
Oklahoma;  to  acquire  an  additional  0.79 
percent  of  the  voting  shares  of  City 
Bankshares,  Inc.,  Oklahoma  City, 
Oklahoma,  for  a  total  of  15.92  f>ercent, 
and  thereby  indirectly  acquire  Qty  Bank 
&  Trust,  Oklahoma  City.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  4, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-3092  Filed  2-9-94;  8:45  am) 
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The  Shorebank  Corporation,  et  al.; 
Notice  Of  Applications  to  Engage  de 
novo  In  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wiU  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  oHices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  ''reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  2, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  The  Shorebank  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiaries,  Cleveland 
Development  Bancorporation,  Chicago, 
Illinois,  and  Cleveland  Enterprise 
Group.  Chicago.  Illinois,  in  community 
development  activities  by  assisting  the 
formation  of  locally-owned  businesses 
that  will  provide  employment 
opportunities  for  low-  and  moderate- 
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income  individuals  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 

2.  The  Sborebank  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiaries,  Cleveland 
Development  Bancorporation,  Chicago, 
Illinois,  and  CDS  Development,  Co., 
Chicago,  Illinois,  in  community 
development  activities  by  engaging  in 
real  estate  development  activities 
including  the  construction, 
rehabilitation,  ownership,  and 
management  of  residential,  commercial, 
and  industrial  real  estate  that  promotes 
the  community  welfare  and  benefits 
low-  and  moderate-income  individuals 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4. 1994. 

Jennifier  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[PR  Doc  94-3093  Filed  2-9-94;  B:45  am] 
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FEDERAL  TRADE  COMMISSION 
Pkt  9180] 

Detroit  Auto  Dealers  Association,  Inc.. 
et  al.;  Proposed  Consent  Agreement 
With  Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  represents  two  identical 
consent  agreements  with  two  different 
groups  of  respondents  (one  group  of 
respondents  associated  with  the  sale  of 
CM.  Ford,  Lincoln-Mercury  and 
Volkswagen  Vehicles;  and  the  other 
group  of  respondents  associated  with 
the  sale  of  Chrysler,  Plymouth  and 
Dodge  vehicles),  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  one 
hundred  and  forty  six  Detroit-area 
automobile  dealerships,  owners  and 
managers,  and  dealer  associations  to 
stay  open  at  least  62  hours  a  week  for 
a  year.  In  addition,  the  agreement  would 
prohibit  the  respondents  from  entering 
into,  continuing  or  carrying  out  any 
agreement  to  establish,  fix  or  maintain 
any  hours  of  operation. 

DATES:  Conunents  must  be  received  on 
or  before  April  11, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  SL  and  Pa.  Ave..  NW., 
Washington.  DC  20580. 

FOR  FURTHER  MFORMATXM  CONTACT: 


Ernest  Nagata,  FTC/H-394,  Washington, 
DC  20580.  (202)  326-2714. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(0).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  agreement  herein,  by  and 
between  respondents  identified  in 
Attachments  A,  B,  C.  D  and  E,  and  their 
attorneys,  and  counsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's  rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 

1.  Respondent  dealers  identified  in 
Attachments  A  and  C  are  all 
corporations  with  their  principal  places 
of  business  located  at  the  addresses 
shown  in  Attachments  A  and  C. 

2.  Individual  respondents  identified 
in  Attachments  B  and  D  are  officers  of 
various  dealers,  as  shown  in 
Attachments  B  and  D,  and  as  such  they 
formulate,  direct  and  control  the  acts 
and  practices  of  the  dealers  for  which 
they  are  officers. 

3.  Respondent  associations  identified 
in  Attachment  E  are  incorporated  trade 
associations  for  motor  vehicle  dealers 
with  their  principal  places  of  business 
located  at  die  addresses  shown  in 
Attachment  E. 

4.  The  respondents  listed  in 
Attachments  A,  B.  C.  D  and  E  have  been 
served  with  a  copy  of  the  complaint 
issued  by  the  Federal  Trade 
Commission  alleging  that  they  and 
others  have  violated  section  5  of  the 
Federal  Trade  Commission  Act,  and 
have  filed  answers  to  the  complaint 
denying  these  allegations. 

5.  The  respondents  Usted  in 
Attachments  A,  B,  C,  D  and  E  admit  all 
the  jurisdictional  facts  relating  to  Count 
I  set  forth  in  the  Commission's 
complaint  in  this  proceeding. 

6.  The  respondents  listed  in 
Attachments  A,  B,  C.  D  and  E  waive  the 
following  with  resjiect  to  Count  I  of  the 
complaint: 


(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

7.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents  listed  in 
Attachments  A,  B,  C.  D  and  E  in  which 
event  it  will  take  such  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  decision,  in  disposition  of  Count  I  of 
the  complaint  issued  by  the 
Commission  in  this  proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  relates  solely  to 
Count  I  of  the  Commission's  complaint 
in  this  proceeding;  this  agreement  does 
not  constitute  an  admission  by  the 
respondents  listed  in  Attachments  A,  B, 
C,  D  and  E  that  the  law  has  been 
violated  as  alleged  in  Count  I  of  the 
complaint  issued  by  the  Commission. 

9.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  the 
respondents  Usted  in  Attachments  A,  B. 
C.  D  and  E,  (1)  issue  its  decision 
containing  the  following  Order  to  cease 
and  desist  in  disposition  of  Count  I  of 
the  complaint  issued  by  the 
Commission  in  this  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effiect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
DeUvery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
Order  to  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  The  respondents  listed  in 
Attachments  A.  B,  C.  D  and  E  waive  any 
right  they  might  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
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understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  to  contradict  the  terms  of  the  Order. 

10.  The  respondents  listed  in 
Attachments  A,  B,  C,  D  and  E  have  read 
the  complaint  and  the  order 
contemplated  hereby.  These 
respondents  understand  that  once  the 
Order  has  been  issued,  they  may  be 
required  to  file  one  or  more  compliance 
reports  showing  they  have  fully 
complied  with  the  Order.  These 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

It  Is  Ordered,  that  for  the  purposes  of 
this  order,  the  following  definitions 
shall  apply: 

1.  "Person"  means  any  natural 
person,  corporation,  partnership, 
association,  joint  venture,  trust,  or  other 
organization  or  entity,  but  not 
governmental  entities. 

2.  "Dealer"  means  any  person  who 
receives  on  consignment  or  purchases 
motor  vehicles  for  sale  or  lease  to  the 
public,  and  any  director,  officer, 
employee,  representative  or  agent  of  any 
such  person. 

3.  "Dealer  association"  means  any 
trade,  civic,  service,  or  social 
association  whose  membership  is 
composed  primarily  of  dealers. 

4.  "Detroit  area"  means  the  Detroit, 
Michigan  metropolitan  area,  comprising 
Macomb  County,  Wayne  County  and 
Oakland  County  in  the  State  of 
Michigan. 

5.  "Hours  of  operation"  means  the 
times  during  which  a  dealer  is  open  for 
business  to  sell  or  lease  motor  vehicles. 

6.  "Weekday  hours"  means  the  hours 
of  9  a.m.  to  6  p.m.  Monday  through 
Friday. 

7.  "Non-weekday  hours"  means  hours 
other  than  9  p.m.  to  6  p.m.  Monday 
through  Friday. 

8.  "Major  holidays"  means  New 
Year's  Day,  Memorial  Day,  July  4,  Labor 
Day,  Thanksgiving  and  Christmas,  and 
includes  the  date  federal  courts  close  in 
observance  of  these  specified  holidays  if 
such  holiday  falls  on  a  Sunday. 

9.  "Holiday  weeks"  means  any  week 
that  contains  a  major  holiday,  Christmas 
Eve  or  New  Year's  Eve. 

10.  "Daylight  Savings  Time"  means 
the  legal  time  during  the  period 
described  in  15  U.S.C  260a. 

11.  "Standard  Time"  means  the  legal 
time  during  any  period  other  than  the 
period  described  in  15  U.S.C.  260a. 


12.  "Unsafe  Area"  means  any  area 
that  is  unsafe  for  both  customers  and 
dealership  employees  after  dark. 

13.  "Group  I  Dealership  and 
Individual  Respondent"  means  any 
corporation  listed  in  Addendum  A  to 
the  order,  including  its  officers, 
directors,  representatives,  agents, 
divisions,  subsidiaries  and  successors 
and  assigns,  and  any  individual  listed  in 
Addendum  B  to  the  order. 

14.  "Group  II  Dealership  and 
Individual  Respondent"  means  any 
corporation  listed  in  Addendum  C  to 
the  order,  including  its  officers, 
directors,  representatives,  agents, 
divisions,  subsidiaries  and  successors 
and  assigns,  and  any  individual  listed  in 
Addendum  D  to  the  order. 

15.  "Association  Respondent"  means 
any  association  listed  in  Addendum  E  to 
the  order,  the  officers,  directors, 
representatives,  agents,  divisions, 
suDsidiaries,  successors  and  assigns  of 
any  listed  association. 

16.  "Respondent"  means  any 
dealership,  individual,  or  association 
respondent. 

17.  "Consenting  Respondent"  means 
any  dealership,  individual,  or 
association  respondent  listed  in  any 
addendum  to  this  order. 

18.  "Non-association  Respondent" 
means  any  dealership  or  individual 
respondent.  The  term  "non-association 
respondent"  does  not  include  any 
individual  respondent  who  does  not 
own  or  operate  a  dealership  in  the 
Detroit  area. 

I 

It  Is  Further  Ordered,  that  each 
consenting  respondent  shall  cease  and 
desist  from,  directly  or  indirectly  or 
through  any  corporate  or  other  aevice, 
entering  into,  continuing,  or  carrying 
out  any  agreement,  contract, 
combination,  or  conspiracy,  in  or 
affecting  commerce  (as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act),  with  any  other 
respondent  or  other  dealer  or  dealer 
association  in  the  Detroit  area  to 
establish,  fix,  maintain,  adopt,  or  adhere 
to  any  hours  of  operation. 

II 

It  Is  Further  Ordered,  that  each 
consenting  respondent  shall  cease  and 
desist  from,  directly  or  indirectly  or 
through  any  corporate  or  other  device, 
performing  any  of  the  following  acts  or 
practices  or  encouraging,  inducing,  or 
requiring  any  person  to  perform  any  of 
the  following  acts  or  practices,  or 
entering  into,  continuing,  or  carrying 
out  any  agreement,  contract, 
combination,  or  conspiracy  with  any 
other  person  in  the  Detroit  area  to  do  or 


perform  any  of  the  following  acts  or 
practices: 

A.  Exchanging  information  or 
communicating  with  any  other 
respondent  or  other  dealer  or  dealer 
association  in  the  Detroit  area 
concerning  hours  of  operation,  except  to 
the  extent  necessary  to  comply  with  any 
order  of  the  Federal  Trade  Commission, 
and  except,  after  two  (2)  years  from  the 
date  this  order  becomes  final,  to  the 
extent  necessary  to  incorporate 
individual  dealers'  hours  of  operation  in 
lawful  joint  advertisements;  provided, 
however,  (i)  that  nothing  in  this  Part  Il.A 
of  the  order  shall  prohibit  joint 
advertisements  incorporating  individual 
dealers'  hours  of  operation,  when  such 
individual  dealers  are  legally  operated, 
directly  or  indirectly,  under  common 
control:  and  (ii)  that  nothing  in  this  Part 
Il.A  of  the  order  shall  prohibit  joint 
advertisements  incorporating  individual 
dealers'  hours  of  operation  for  special 
events  such  as  tent  sales,  mall  sales,  or 
annual  sales  when  hours  of  operation 
are  extended. 

B.  Requesting,  recommending, 
coercing,  influencing,  inducing, 
encouraging,  or  persuading,  or 
attempting  to  request,  recommend, 
coerce,  influence,  induce,  encourage,  or 
persuade,  any  other  respondent  or  other 
dealer  or  dealer  association  in  the 
Detroit  area  to  maintain,  adopt  or  adhere 
to  any  hours  of  operation. 

m 

It  Is  Further  Ordered,  that  each  Group 
I  dealership  and  individual  respondent 
shall,  commencing  ten  (10)  days  after 
this  order  becomes  final  and  continuing 
for  a  period  of  one  (1)  year,  maintain  a 
minimum  of  sixty-two  (62)  hours  of 
operation  per  week  for  the  sale  and 
lease  of  motor  vehicles;  provided, 
however,  that  each  Group  I  dealership 
and  individual  respondent  shall  have 
the  option  of  maintaining  less  than 
sixty-two  (62)  hours  of  operation  during 
the  weeks  that  contain  one  of  the  major 
holidays,  Christmas  Eve  or  New  Year's 
Eve;  provided  further  that  during  such 
holiday  weeks  each  Group  I  dealership 
and  individual  respondent  shall 
maintain  an  adjusted  minimum  number 
of  hours  of  operation,  determined  by 
subtracting  (1)  the  number  of  hours  of 
operation  ordinarily  in  effiect  for  the  day 
of  the  week  on  which  the  major  holiday 
occurs,  and  (2)  in  the  case  of  holiday 
weeks  containing  Christmas  Eve  or  New 
Year's  Eve,  one-half  the  number  of 
hours  of  operation  ordinarily  in  effect 
for  the  day  of  the  week  on  which 
Christmas  Eve  or  New  Year's  Eve 
occurs,  from  sixty-two  (62).  Each  Group 
I  dealership  and  individual  respondent 
shall  post  conspicuously  its  hours  of 
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operation  at  each  of  its  places  of 
business  subject  to  this  order  in  a 
manner  and  location  readily  visible  to 
the  public  firom  outside  the  main 
entrance  of  the  dealership's  showroom. 
Each  Group  I  dealership  and  individual 
respondent  shall  conduct  its  sales  and 
lease  operation  during  any  non-wreekday 
hours  in  all  respects  in  the  same  manner 
as  during  weekday  hours,  except  that 
the  motor  vehicle  sales  force  and 
supporting  sales  force  on  duty  during 
non-weekday  hours  may  be  reduced  to 
a  number  sufficient  to  meet  the  market 
demand  during  such  non-weekday 
hours;  provided,  however,  that  the  sales 
force  and  supporting  sales  staff  shall  at 
all  such  times  be  sufficient  in  number 
and  authority  to  consummate  fully  all 
sales  and  lease  transactions,  in  the  same 
manner  as  during  weekday  hours. 

IV 

It  Is  Further  Ordered,  that  each  Group 
II  dealership  and  individual  respondent 
shall,  commencing  ten  (10)  days  after 
this  order  becomes  final  and  continuing 
for  a  period  of  one  (1)  year,  maintain  a 
minimum  of  sixty-two  (62)  hours  of 
operation  per  week  during  daylight 
savings-time  and  fifty-eight  (58)  hours  of 
operation  per  week  during  standard 
time  for  the  sale  and  lease  of  motor 
vehicles;  provided,  however,  that  each 
Group  II  dealership  and  individual 
respondent  shall  have  the  option  of 
maintaining  less  than  sixty-two  (62) 
hours  of  operation  during  daylight 
savings  time,  or  less  than  fifty-eight  (58) 
hours  of  operation  during  standard  time, 
during  the  weeks  that  contain  one  of  the 
major  holidays,  Christmas  Eve  or  New 
Year's  Eve;  provided  further  that  during 
such  holiday  weeks  each  Group  II 
dealership  and  individual  respondent 
shall  maintain  an  adjusted  minimum 
number  of  hours  of  operation, 
determined  by  subtracting  (1)  The 
number  of  hours  of  operation  ordinarily 
in  effect  for  the  day  of  the  week  on 
which  the  major  holiday  occurs,  and  (2) 
in  the  case  of  holiday  weeks  containing 
Christmas  Eve  or  New  Year's  Eve.  one- 
half  the  number  of  hours  of  operation 
ordinarily  in  effect  for  the  day  of  the 
week  on  which  Christmas  Eve  or  New 
Year's  Eve  occurs,  from  sixty-two  (62), 
during  daylight  savings  time,  or  from 
fifty-eight  (58),  during  standard  time. 
Each  Group  11  dealership  and  individual 
respondent  shall  post  conspicuously  its 
hours  of  operation  at  each  of  its  places 
of  business  subject  to  this  order  in  a 
manner  and  location  readily  visible  to 
the  public  from  outside  the  main 
entrance  of  the  dealership's  showroom. 
Each  Group  n  dealership  and  individual 
respondent  shall  conduct  its  sales  and 
lease  operation  during  any  non-weekday 


hours  in  all  respects  in  the  same  manner 
as  during  weekday  hours,  except  that 
the  motor  vehicle  sales  force  and 
supporting  sales  staff  on  duty  during 
non-weekday  hours  may  be  reduced  to 
a  number  sufficient  to  meet  the  market 
demand  during  such  non-weekday 
hours;  provided,  however,  that  the  sales 
force  and  supporting  sales  staff  shall  at 
all  such  times  be  sufficient  in  number 
and  authority  to  consummate  fully  all 
sales  and  lease  transactions,  in  the  same 
manner  as  during  weekday  hours. 

The  requirements  of  Parts  III  and  IV 
of  this  order  to  maintain  minimum 
weekly  hours  of  operation  shall  not 
apply  to  iny  individual  respondent  who 
does  not  own  or  operate  a  dealership  in 
the  Detroit  area. 

V. 

It  is  Further  Ordered,  that  in  the  event 
the  proceeding  in  Docket  No.  9189 
against  any  non-association  respondent 
resuhs  in  a  final  adjudicated  order  in 
accordance  with  section  5(g)-{k)  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  45,  or  in  a  subsequent  consent 
order  requiring  such  non-association 
respondent  to  maintain  fewer  minimum 
weekly  hours  of  operation  than  required 
by  Fart  III  of  this  order,  then  each 
consenting  respondent  subject  to  Part  HI 
of  this  order  shall  be  bound  only  by  the 
minimum  weekly  hours  of  operation 
obligations  set  forth  in  such  subsequent 
order  against  any  non-association 
respondent;  provided,  however,  that  this 
Part  V  shall  not  apply  to  an  order  for 
dismissal  against  any  non-association 
respondent,  or  to  an  order  based  on  a 
finding  (1)  that  any  non-association 
respondent  had  entered  into  a  labor 
agreement  incorporating  fewer  hours  of 
operation  than  required  by  Part  III  of 
this  order,  (2)  that  any  non-association 
respondent  is  located  in  an  unsafe  area, 
or  (3)  that  the  minimum  hours 
requirement  of  any  non-association 
respondent  should  be  less  than  the 
requirements  set  forth  in  Part  III  of  this 
order  based  on  the  unique 
circumstances  of  that  respondent. 

VI 

It  Is  Further  Ordered,  that  in  the  event 
the  proceeding  in  Docket  9189  against 
any  non-association  respondent  results 
in  a  final  adjudicated  order  in 
accordance  with  section  5(g)-(k)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45.  or  in  a  subsequent  consent 
order  requiring  such  non-association 
respondent  to  maintain  fewer  minimum 
wreekly  hours  of  operation  than  required 
by  Part  IV  of  this  order,  then  each 
consenting  respondent  subject  to  Part  IV 
of  this  order  shall  be  bound  only  by  the 
minimum  weekly  hours  of  operation 


obligations  set  forth  in  such  subsequent 
order  against  any  non-association 
respondent;  provided,  however,  that  this 
Part  VI  shall  not  apply  to  ap  order  for 
dismissal  against  any  non-association 
respondent,  or  to  an  order  based  on  a 
finding  (1)  that  any  non-association 
respondent  had  entered  into  a  labor 
agreement  incorporating  fewer  hours  of 
operation  than  required  by  Part  IV  of 
this  order  or  (2)  that  the  minimum  hours 
requirement  of  any  non-association 
respondent  should  be  less  than  the 
requirements  set  forth  in  Part  IV  of  this 
order  based  on  the  unique 
circumstances  of  that  respondent. 

VII 

It  Is  Further  Ordered,  that  each  Group 
I  dealership  and  individual  respondent, 
a  well  as  each  Group  II  dealership  and 
individual  respondent,  shall,  while 
Parts  III  and  Part  IV  of  this  order  are  in 
effect,  disclose  its  hours  of  operation  in 
all  of  its  advertising,  except  that  such 
disclosure  is  not  required  in  joint-dealer 
advertisements  conducted  through  an 
association  or  in  advertisements  offering 
for  sale  a  single,  particular  motor 
vehicle.  In  any  print  advertisements,  the 
disclosure  shall  be  made  in  a  clear  and 
prominent  manner  in  the  same  type 
style  as  that  in  which  the  principal 
portion  of  the  text  of  the  advertisement 
appears  and  in  twelve  point  or  larger 
bold  type  so  that  it  can  be  readily 
noticed.  In  television  advertisements, 
the  disclosure  shall  be  presented  in  both 
the  audio  and  visual  portions.  During 
the  audio  portion  of  the  disclosure  in 
television  and  radio  advertisements,  no 
other  sounds,  including  music,  shall 
occur  and  the  rate  of  speech  shall  be  the 
same  as  for  the  other  parts  of  the 
advertisement.  The  audio  portion  of  the 
disclosure  in  television  and  radio 
advertisements  need  not  state  the 
dealership's  hours  of  operation  on  a 
day-by-day  basis  so  long  as  the 
disclosure  states  clearly  and 
prominently  the  evenings  in  which  the 
dealership  is  open  and  any  Saturday 
hours. 

VIII 

It  Is  Further  Ordered,  that  each 
association  respondent  shall,  for  a 
period  of  five  (5)  years  from  the  date 
this  order  becomes  final,  cause  to  be 
made  minutes  of  all  business  meetings 
of  its  membership,  its  board  of  directors, 
and  its  committees.  Such  minutes  shall 
(i)  Identify  all  persons  attending  such 
meeting,  (ii)  include  a  certification, 
signed  by  the  presiding  officer  and  the 
secretary  under  penalty  of  perjury,  that 
states  whether  hours  of  operation  were 
discussed  at  the  meeting,  and  (iii) 
summarize  what  was  discu.<:sed  at  the 
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meeting.  If  hours  of  operation  were 
discussed  at  any  business  meeting 
subject  to  this  order,  then  the  minutes 
of  such  meeting  shall  identify  the 
participants  in  the  discussion  of  hours 
of  operation  and  state  in  detail  the 
substance  of  the  discu£sion(s).  Each 
association  respondent  shall  retain  such 
minutes  (including,  but  not  limited  to, 
the  required  certifications)  for  a  period 
of  five  (5)  years  from  the  date  the 
minutes  were  created.  Such  minutes 
shall  be  provided  to  the  Commission 
upon  request. 

It  Is  Further  Ordered,  that  each 
association  respondent  shall: 

A.  Within  sixty  (60)  days  from  the 
date  this  order  becomes  final,  amend  its 
bylaws,  rules  and  regulations  to 
eliminate  any  provision  inconsistent 
with  any  provision  of  this  order, 

B.  Within  sixty  (60)  days  from  the 
date  this  order  becomes  final,  amend  its 
bylaws,  rules  and  regulations  to 
incorporate:  (1)  A  provision  that 
prohibits  its  members  from  discussing  at 
any  formal  or  informal  membership, 
board  of  directors,  or  committee  meeting 
the  house  of  operation  of  any  dealer, 
except  to  the  extent  necessary  to  comply 
with  any  order  of  the  Federal  Trade 
Commission;  and  (2)  a  provision  that 
requires  expulsion  from  membership  of 
any  member  who  violates  such 
prohibition; 

C  Within  ten  (10)  days  after  the 
amendment  of  any  bylaws,  rules  or 
regulations  pursuant  to  this  order, 
furnish  a  copy  of  such  amended  bylaws, 
rules  or  regulations  to  all  members,  and 
within  ten  (10)  days  of  any  new  member 
)oining  an  association  respondent, 
furnish  to  such  new  member  a  copy  of 
the  bylav^,  rules  and  regulations  of 
association  respondent;  and 

D.  Within  sixty  (60)  days  after 
receiving  information  from  any  source 
concerning  a  potential  violation  of  any 
bylaw,  rule,  or  regulation  required  by 
Part  IX.B.  of  this  order,  investigate  the 
potential  violation,  record  the  findings 
of  the  investigation,  and  expel  for  a 
period  of  one  (1)  year  any  member  who 
is  found  to  have  violated  any  of  the 
bylaws,  rules  or  regulations  required  by 
Part  K.B.  of  this  order. 


It  Is  Further  Ordered,  that  each 
association  respondent  shall,  for  a 
period  of  five  (5)  years  from  the  date 
this  order  becomes  final,  provide  to  the 
Commission  the  name  and  address  of 
any  member  expelled  pursuant  to  the 
requirements  of  Part  IX.D.  of  this  order 
within  ten  (10)  days  after  such 
expulsion. 


XI 

It  Is  Further  Ordered,  that  within  ten 
(10)  days  after  the  date  this  order 
becomes  final,  each  Group  I  dealership 
and  individual  respondent,  as  well  as 
each  Group  n  dealership  and  individual 
respondent,  shall  provide  a  copy  of  the 
order  to  each  of  its  employees  involved 
in  motor  vehicle  sales  or  leasing  in  the 
Detroit  area  and  each  association 
respondent  shall  provide  a  copy  of  the 
order  to  each  of  its  officers,  directors, 
members  and  employees.  For  a  period  of 
five  (5)  years  from  the  date  this  order 
becomes  final,  each  Group  I  dealership 
and  individual  respondent,  as  well  as 
each  Group  11  dealership  and  individual 
respondent,  shall  provide  a  copy  of  the 
order  to  each  new  employee  involved  in 
motor  vehicle  sales  or  leasing  in  the 
Detroit  area,  and  each  association 
respondent  shall  provide  a  copy  to  each 
new  member,  within  ten  (10)  days  after 
the  date  the  employee  is  hired  or  the 
new  member  joins  the  association 
respondent. 

xn 

It  Is  Further  Ordered,  that  each 
consenting  respondent  shall,  within 
ninety  (90)  days  after  this  order  becomes 
final  and  annually  thereafter  for  a 
period  of  five  (5)  years,  file  with  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
order. 

The  requirements  of  this  part  XII  to 
file  a  compliance  report  with  the 
Conmiission  shall  not  apply  to  any 
individual  respondent  who  does  not 
own  or  operate  a  dealership  in  the 
Detroit  area;  provided,  however,  that 
such  individual  respondent  shall, 
within  ninety  (90)  days  after  this  order 
becomes  final,  file  with  the  Commission 
a  verified  written  report  stating  that  he 
does  not  own  or  operate  a  dealership  in 
the  Detroit  area;  provide  further  that  if 
circumstances  change  whereby  such 
individual  respondent  does  own  or 
operate  a  dealership  in  the  Detroit  Area, 
then  that  individual  respondent  shall 
notify  the  Commission  at  the  earliest 
practicable  date  prior  to  any  such 
change  and  begin  complying  with  the 
requirements  of  Part  Xil  of  this  order. 

xni 

It  Is  Further  Ordered,  that  for  a  period 
of  five  (5)  years  from  the  date  this  order 
becomes  final,  each  consenting 
respondent  that  is  not  an  individual 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  corporate  status  (such  as 
dissolution,  assignment,  or  sale)  that 
results  in  the  emergence  of  a  successor 


corporation,  the  creation  of  dissolution 
of  subsidiaries,  or  any  other  change  in 
any  corporate  respondent  which  may 
affect  compliance  obligations  arising  out 
of  the  order.  Each  consenting 
respondent  that  is  an  individual  shall, 
for  five  (5)  years  from  the  date  the  order 
becomes  final,  promptly  notify  the 
Commission  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  any  new  affiliation  or  employment 
with  any  dealer  or  dealer  association. 
Such  notice  shall  include  the 
individual's  new  business  address  and  a 
statement  of  the  nature  of  the  business 
or  employment  in  which  the  respondent 
is  newly  engaged,  as  well  as  a  ' 
description  of  the  individual's  duties 
and  responsibilities  in  connection  with 
the  new  business  or  employment. 

AttacJunenI  A 

Group  I  Dealership  Pespondents 

)iin  Causley  Pontiac-GMC  Truck.  Inc.,  38111 

Gratiot  Avenue.  Mt.  Clemens,  Ml  48043 
Jim  Fresard  Pontiac,  Inc.,  400  North  Main 

Street,  Royal  Oak,  MI  48067 
Red  Hobnan  Pontiac,  Inc.  a/k/a  Red  Holman 

Ponbac-Toyota-GMC  Truck  Ca,  35300 

Ford  Road,  Westland.  MI  48185 
Art  Moran  Pontiac,  CMC,  Inc.,  29000 

Telegraph  Road.  Southneld,  MI  48034 
Rinke  Pontiac,  CMC  Inc.,  27100  Van  Dyke 

Avenue,  Wanen,  MI  48093 
Bob  Sellers  Pontiac-GMC  Truck.  Inc  a/VJa 

Bob  Sellers  Pontiac-GMC  Inc.,  38000 

Grand  River.  Farmington  Hills,  MI  48335 
Shelton  Pontiac-Buick,  Inc.,  855  S.  Rochester 

Road,  Rochester.  MI  48306 
)ack  Cauley  ChevToIet,  Inc..  7020  Orchard 

Lake  Road,  West  Bloomfield.  MI  48033 
Dick  Genthe  Chevrolet,  Inc.  15600  Eureka 

Road.  Southgate,  Ml  48195 
Lou  LaRiche  Chevrolet  a/k/a  Lou  LaRiche 

Chevrolet-Subaru.  Inc.  40875  Plyniouth 

Road.  Plymouth.  MI  48170 
Mark  Chevrolet,  Inc.,  33200  Michigaa 

Avenue,  Wayne,  MI  48184 
George  Matick  Chevrolet,  Inc.,  14001 

Telegraph  Road,  Redford.  Michigan  48239 
Matthews-Hargreaves  Chevrolet  Co.,  1616 

South  Main  Street.  Royal  Oak,  MI  48067 
Merollis  Chevrolet  Sales  ft  Service.  21800 

Gratiot  Avenue,  Eastpointe,  MI  48021- 

2224 
Mike  Savoie  Chevrolet,  Inc.,  1900  West 

Maple.  Troy.  Ml  48084 
Les  Stanford  Chevrolet,  Inc..  21711  Michigan 

Avenue.  Dearborn.  MI  48123 
Tennyson  Chevrolet,  Inc.,  32570  Plymouth 

Road,  Livonia,  MI  48150 
BuffWhelan  Chevrolet,  Inc,  40445  Van  Dyke 

Avenue,  Sterling  Heights.  MI  48311-8002 
Wink  Chevrolet.  Co.  d/b/a  Bill  Wink 

ChevTolet/GMC.  10700  Ford  Road, 

Dearborn,  MI  48126 
Ed  Rinke  Chevrolet.  Inc  a/k/a  Ed  Rinke 

Chevrolet-GMC  Co..  26125  Van  Dyke 

Avenue,  Centerline,  Ml  48015-1280 
Armstrong  Buick-Opel,  Inc  .  30500  Plymouth 

Road,  Livonia,  MI  48150 
Fischer  Automotive  Group,  Inc.  f/k/a/  Fisher 

Buick-Subaru.  Inc,  1790  Maplelawn,  Troy, 

Ml  48099-0909 
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Tamaroff  Buick  Opel,  Inc.  £/k/a  Tamaroff 

Buick-Honda.  Inc.,  28585  Telegraph  Road, 

Southfield,  MI  48034 
Audette  Cadillac.  Inc..  7100  Orchard  Lake 

Road,  West  Bloomfield.  MI  48033 
Dreisbach  and  Sons  Cadillac,  Inc.  a/k/a 

Dreisbach  &  Sons  Cadillac  Co..  24600 

Grand  River  Avenue,  Detroit,  MI  48219 
Birmingham  Chrjsler-Plymouth.  Inc.,  2100 

West  Maple  Road,  Troy,  MI  48084 
Lochmoor  Chrysler-Plymouth,  Inc.,  18165 

Mack  Avenue,  Detroit,  MI  48224 
Shelby  Oil  Company,  Inc.  d/b/a  Monicatti 

Chrysler-Plymouth,  Inc..  40755  Van  Dyke 

Avenue,  Sterling  Heights,  Ml  48078 
Roseville  Chrysler-Pl>'mouth,  Inc.,  25800 

Gratiot  Avenue,  Roseville,  MI  48006 
Westbom  Chrysler-Plymouth,  Inc..  23300 

Michigan  Avenue,  Dearborn,  MI  48124 
Colonial  Dodge,  Inc..  24211  Gratiot  Avenue, 

E.  Detroit,  MI  48021 
Mt.  Clemens  Dodge,  Inc.,  43774  N.  Gratiot. 

Mt.  aemens,  Ml  48043 
Northwestern  Dodge,  Inc.,  10500  W.  Eight 

Mile  Road,  Femdale,  MI  48220 
Oakland  Dodge,  Inc..  101  W.  Fourteen  Mile 

Road.  Madison  Heights,  MI  48071 
Sterling  Heights  Dodge,  Inc.,  40111  Van  D>ke 

Avenue,  Sterling  Heights,  MI  48078 
Van  D>ke  Dodge,  Inc..  28400  Van  Dyke 

Avenue,  P.O.  Box  1539,  Warren,  MI  48090 
Avis  Ford,  Inc.,  29200  Telegraph  Road, 

Southfield,  MI  48034 
Jorgcnsen  Ford,  Inc  f/k/a  Jerry  Bielfield  Co., 

8333  Michigan  Avenue,  Detroit.  MI  48210 
Fairlane  Ford  Sales.  Inc.  £'k/a  Beverly  John 

Ford  a/k/a  Bob  Ford.  Inc.,  14585  Michigan 

Avenue,  Dearborn,  MI  48126 
Gomo  Brothers,  Inc.,  22025  Allen  Road, 

Woodhaven,  MI  48183 
Jerome-Duncan,  Inc.,  8000  Ford  Country 

Lane.  Sterling  Heighu,  MI  48313-3710 
McDonald  Ford  Sales,  Inc  ,  550  West  Seven 

Mile  Road,  Northvillc,  MI  48167 
Pat  Milliken  Ford,  Inc.,  9600  Telegraph  Road, 

Redford,  MI  48239 
Russ  Milne  Ford,  Ina,  43870  N.  Gratiot 

Avenue,  Mt.  Clemens,  MI  48036 
North  Brothers  Ford.  Inc..  33300  Ford  Road. 

Westland.  MI  48185 
Stark  Hickey  West.  Inc  ,  24760  West  .Seven 

Mile  Road.  Detroit,  MI  48219 
Bob  Thibodeau,  Inc.,  26333  Van  Dyke 

Avenue,  Centerline,  MI  48015 
Arnold  Lincoln  Mercury  Co.,  29000  Gratiot 

Avenue,  Roseville.  MI  48066 
Stu  Evans  Lincoln  Mercury  of  Garden  City  a/ 

k/a  Stu  Evans  Lincoln-Mercur>'.  Inc.  of 

Garden  City,  32000  Ford  Road,  Garden 

Qty,  MI  48135 
Stu  Evans  Lincoln  Mercury  of  Southgate  a/ 

k/a  Stu  Evans  Lincoln-Mercury,  Inc.  of 

Southgate,  16800  Fort  Street.  Southgate.  MI 

48195 
Hines  Park  Lincoln  Mercury  a/k/a  Hines  Park 

Lincoln -Mercury,  Inc.,  40601  Ann  Arbor 

Road,  Plymouth.  MI  48170 
Krug  Lincoln-Mercury.  Inc.  21531  Michigan 

Avenue.  Dearborn.  MI  48124 
Mclnemey,  Inc.  d/b/a  Northland  Chrysler- 

Pl>Tnouth,  Inc..  14100  West  Eight  Mile 

Road,  Oak  Park,  MI  48237 
Park  Motor  Sales  Co.  a/k/a  PHP  d/b/a  Park 

Motor  Sales  Co.,  18100  Woodward  Avenue. 

Detroit.  MI  48203 


Star  Lincoln  Mercury.  Inc..  24350  Twelve 

Mile  Road.  P.O.  Box  2142.  Southfield.  MI 

48037 
Chamock  Oldsmobile.  Inc..  24555  Michigan 

Avenue.  Dearborn.  MI  48124 
Drummy  Oldsmobile.  Inc..  14925  East  Eight 

Mile  Road.  Eastpointe.  Michigan  48021 
Gage  Oldsmobile,  Inc..  21710  Woodward, 

Femdale,  MI  48220-0280 
Bill  Rowan  Oldsmobile  a/k/a  Bill  Rowan 

Oldsmobile.  Inc.,  15800  Eureka  Road, 

Southgate,  MI  48195 
Suburban  Oldsmobile-Cadillac  f/k/a 

Suburban  Oldsmobile-Datsun,  Inc..  1810 

Maplelawn,  Troy,  MI  48099-0909 
Autobahn  Motors,  Inc..  1765  South  Telegraph 

Road.  Bloomfield  Hills,  MI  48013 
Melton  Motors.  Inc.:  15100  Eureka, 

Southgate,  MI  48195 
Wood  Motors,  Inc.,  15351  Gratiot  Avenue, 

Detroit,  MI  48205 
Pointe  Dodge,  Inc.,  18001  Mack  Avenue, 

Detroit,  MI  48224 

Attachment  B — 

Croup  I  Individual  Respondents 

W.  Robert  Allen  do.  Matthews-Hargreaves 

Chevrolet  Co.,  1616  South  Main  Street, 

Royal  Oak,  MI  48067 
Thomas  Clark  Armstrong,  c/o  Armstrong 

Buick-Opel,  Inc.,  30500  Plymouth  road. 

Livonia,  MI  48150 
Charles  Audette  c/o  Audette  Cadillac,  Inc., 
•    7100  Orchard  Lake  Road,  West  Bloomfield. 

MI  48033 
Frank  B.  Audette  c/o  Audette  Cadillac.  Inc.. 

7100  Orchard  Lake  Road.  West  Bloomfield. 

MI  48033 
Robert  F.  Bamett,  3923  Maple  Hill  East,  West 

Bloomfield,  MI  48033 
Jerry  M.  Bielfield,  19457  Suffolk,  Detroit  MI 

48203 
Robert  M.  Brent,  32711  Van  Dyke  Avenue. 

Warren.  MI  48093 
Paul  Carrick  c/o  Autobahn  Motors.  Inc..  1765 

South  Telegraph  Road,  Bloomfield  Hills, 

MI  48013 
John  H.  Cauley  c/o  Jack  Cauley  Chevrolet, 

Inc.,  7020  Orchard  Lake  Road,  West 

Bloomfield,  MI  48033 
James  F.  Causelv.  Sr  c/o  Jim  Causley 

Pontiac-GMC  Truck,  Inc..  38111  Gratiot 

Avenue,  Mt.  Clemens.  Ml  46043 
J.  Herbert  Chamock  c/o  Chamock 

Oldsmobile.  Inc..  24555  Michigan  Avenue, 

Dearborn,  MI  48124 
John  Cueter,  2448  Washtenaw,  Ypsilanti.  MI 

48197 
Al  Dittrich,  5825  Highland  Road,  Waterford, 

Ml  48237 
Thomas  S.  Dreisbach  c/o  Dreisbach  and  Sons 

Cadillac.  Inc.,  24600  Grand  River  Avenue, 

Detroit,  Mi  48219 
John  L.  Dmmmy,  Sr.  c/o  Drummy 

Oldsmobile,  Inc.,  14925  East  Eight  Mile 

Road.  Eastpointe,  Michigan  48021 
Richard  J.  Duncan  c/o  Jerome-Duncan,  Inc.. 

8000  Ford  Country  Lane.  Sterling  Heights. 

MI  48313-3710 
Stewart  Evans  c/o  Stu  Evans  Lincoln 

Mercury  of  Garden  City,  32000  Ford  Road, 

Garden  City,  MI  48135 
Amold  Feuerman  c/o  Amold  Lincoln 

Mercury  Co.,  29000  Gratiot  Avenue, 

Roseville.  MI  48066 
W.R.  Flannery  a/k/a  Richard  Flannery,  3456 

Franklin  Road.  Bloomfield  Hills.  MI  48302 


B.  John  Ford  a/k/a  John  Ford  c/o  Bob  Ford. 

Inc.,  14585  Michigan  Avenue,  Dearborn, 

MI  48126 
F.  James  Fresard.  c/o  Jim  Fresard  Pontiac. 

Inc.,  400  North  Main  Street.  Royal  Oak,  MI 

48067 
Frank  Galeana.  c/o  Van  Dyke  Dodge,  Inc.. 

28400  Van  Dyke  Avenue.  P.O.  Box  1539. 

Warren,  MI  48090 
Richard  E.  Genthe,  c/o  Dick  Genthe 

Chevrolet,  Inc,  15600  Eureka  Road, 

Southgate,  MI  48195 
Albert  A.  Holman,  c/o  Red  Holman  Pontiac, 

Inc.,  35300  Ford  Road,  Westland,  Ml  48185 
George  Kolb,  c/o  Hines  Park  Lincoln- 
Mercury,  40601  Ann  Arbor  Road, 

Plj-moulh,  Ml  48170 
Sigmund  Krug,  c/o  Krug  Lincoln-Mercury. 

Inc..  21531  Michigan  Avenue,  Dearborn. 

Ml  48124 
Louis  H.  LaRiche.  c/o  Lou  LaRiche  Chevrolet, 

40875  Plymouth  Road,  Pl>'mouth,  MI 

48170 
Walter  N.  Lazar,  P.O.  Box  6594,  Dclray 

Beach,  FL  33484 
W.  Desmond  McAlister.  33011  Westview 

Court  South,  Bloomfield  Hills.  MI  48304 
Martin  J.  Mclnemey.  c/o  Mclnemey.  Inc.. 

14100  West  Eight  Mile  Road.  Oak  Park.  MI 

48237 
George  S.  Matick.  Jr..  c/o  George  Matick 

Chevrolet,  Inc,  14001  Telegraph  Road, 

Redford,  Michigan  48239 
Kenneth  Meade,  c/o  Poime  Dodge,  Inc, 

18001  Mack  Avenue.  Detroit.  MI  48224 
George  Melton,  c/o  Melton  Motors,  hic, 

15100  Eureka,  Southgate,  MI  48195 
Norman  A.  Merollis,  c/o  Merollis  Chevrolet 

Sales  &  Service,  21800  Gratiot  Avenue, 

Eastpointe.  MI  48021-2224 
W.B.  (Pat)  Milliken.  c/o  Pat  Milliken  Ford. 

Inc..  9600  Telegraph  Road.  Redford.  M! 

48239 
Russell  H.  Milne,  c/o  Russ  Milne  Ford,  Inc  . 

43870  N.  Gratiot  Avenue,  Mt.  Clemens,  Ml 

48036 
Arthur  C.  Moran,  c/o  Art  Moran  Pontiac, 

GMC,  Inc  .  29000  Telegraph  Road. 

Southfield,  Ml  48034 
James  E.  North,  c/o  North  Brothers  Ford.  Inc.. 

33300  Ford  Road.  Westland.  Ml  48185 
James  E.  Riehl.  c/o  Roseville  Chrjsler- 

Pl\Tnouth.  Inc..  25800  Gratiot  Avenue. 

Roseville.  Ml  48006 
Roland  J.  Rinke,  c/o  Rinke  Pontiac.  GMC, 

Inc.,  27100  Van  Dyke  Avenue.  Warren.  MI 

48093 
Arthur  J.  Roshak.  c/o  Colonial  Dodge,  Inc.. 

24211  Gratiot  Avenue,  E.  Detroit.  MI  48021 
William  H.  Rowan,  c/o  Bill  Rowan 

Oldsmobile,  15800  Eureka  Road. 

Southgate,  Ml  48195 
Myron  P.  Savoie,  c/o  Mike  Savoio  Chevrolet. 

Inc.,  1900  West  Maple,  Troy,  Ml  48084 
Robert  B.  Sellers,  c/o  Bob  Sellers  Pontiac- 
GMC  Tmck,  Inc.,  38000  Grant  River, 

Farmington  Hills,  MI  48335 
CM.  Shelton,  c/o  Shelton  Pontiac-Buick, 
Inc.,  855  S.  Rochester  Road.  Rochester.  .MI 
48306 
Joseph  B.  Slatkin,  c/o  Sheila  Rosenbauer, 
Harry  Slatkin  Builders,  39935  Grand  River, 
Novi.  MI  48375 
Leslie  J.  Stanford,  c/o  Les  Stanford  Chevrolet. 
Inc,  21711  Michigan  Avenue.  Dearbnm, 
Ml  48123 
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Marvin  M.  Tamaroff.  c/o  Tamaroff  Buick 

Opel.  Inc..  28585  Telegraph  Road. 

Southfield.  Ml  48034 
Harry  Tennyson,  c/o  Tennyson  Chevrolet. 

Inc..  32570  PlynxHith  Road,  Livonia.  MI 

48150 
Robert  Thibodeau.  c/o  Bob  Thibodeau.  Inc 

26333  Van  Dyke  Avenue.  Centerline.  MI 

48015 
Anthony ).  Viviano,  c/o  Sterling  Heights 

Dodge.  Inc.  40111  Van  Dyke  Avenue, 

Sterling  Heights.  Ml  48078 
Stanley  A.  Wilk,  c/o  Star  Lincoln  Mercury, 

Inc.,  24350  Twelve  Mile  Road.  P.O.  Box 

2142.  Southfield.  Ml  48037 
William  J.  Wink.  Jr..  c/o  Wink  Chevrolet.  Co.. 

10700  Ford  Road.  Dearborn,  MI  48126 
Donald  Wood.  Sr.  c/o  Wood  Motors.  Inc.. 

15351  Gratiot  Avenue,  Detroit.  MI  48205 
Robert  Zankl,  18018  Riverside  Drive. 

Pompano  Beach,  FL  33062 

Attacfamenl  C 

Group  n  Dealership  Respondents 

James  Martin  Chevrolet,  Inc.  6250 

Woodward  Avenue.  Detroit.  MI  48202 
Jefferson  Chevrolet.  Co.,  2130  East  Jefferson 

Avenue,  Detroit,  Ml  48207 
Charles  Dalgleish  Cadillac.  Inc.,  6160  Cass 

Avenue,  Detroit.  MI  48202 
Bill  Snethkamp.  Inc..  16430  Woodward 

Avenue.  Highland  Park.  MI  48023 
Garrity  Motor  Sales.  Inc.  11500  Joseph 

Campau.  Hamtramck.  Ml  48212 

Attachment  D 

Croup  n  Individual  Respondents 

Charles  H.  Dalgleish.  Jr.  c/o  Charles  Dalgleish 

Cadillac.  Inc..  6160  Cass  Avenue.  Detroit, 

MI  48202 
Douglas  Dalgleish  c^o  Charles  Dalgleish 

Cadillac.  Inc.,  6160  Cass  Avenue.  Detroit, 

Ml  48202 
James  A.  Garrity  c/o  Garrity  Motor  Sales.  Inc. 

11500  Joseph  Campau.  Hamtramck.  Ml 

48212 
James  B.  Large  c/o  James  Martin  Chevrolet. 

Inc..  6250  Woodward  Avenue,  Detroit.  MI 

48202 
William  Snethkamp  c/o  Bill  Snethkamp.  Inc.. 

16430  Woodward  Avenue.  Highland  Park, 

MI  48023 
James  P.  Tellier  c/o  Jefferson  Chevrolet.  Co.. 

2130  East  Jefferson  Avenue.  Detroit.  Ml 

48207 
Raymond  R.  Tessmer  c/o  Jefferson  Chevrolet. 

Co..  2130  East  Jefferson  Avenue.  Detroit. 

MI  48207 

Attaclimeal  E 

Association  Respondents 

Tri-Countv  Pontiac  Dealers  Association.  Inc.. 

16000  W.  Twelve  Mile  Road.  Southfield. 

Ml  48076 
Greater  Detroit  Chevrolet  Dealers 

Association,  Inc.  100  Renaissance  Center. 

Suite  3100,  Detroit.  MI  48243 
Chrysler-Plymouth  Dealers  Association  of 

Greater  Detroit.  Inc.  c/o  D>'kema  Gossett. 

400  Renaissance  Center.  Detroit.  Ml  46243- 

1668 
Southeastern  Michigan  Dodge  Dealers 

Association.  Inc  f/k/a  Greater  Detroit 

Dodge  Dealers  Association.  Inc.  13500 

Telegraph  Road.  Taylor.  MI  48180 


Metro  Detroit  Buick  Dealers  Association,  Inc.. 

100  Renaissance  Center,  Suite  3100, 

Detroit.  Ml  48243 
Metro  Detroit  Cadillac  Dealers  Association, 

Inc.,  100  Renaissance  Center,  Suite  3100, 

Detroit,  MI  48243 
Metropolitan  Detroit  Ford  Dealers,  Inc., 

30955  Northwestern  Highway,  Suite  250, 

Farmington  Hills.  MI  48334 
Metropolitan  Detroit  Oldsmobile  Dealers 

Association.  Inc..  24700  Northwestern 

Highway.  P.O.  Box  307.  Southfield.  Ml 

48037-0307 
Metropolitan  Lincoln-Mercury  Dealers 

Association.  Inc.  1500  Woodward  Avenue. 

Suite  300.  Bloomfield  Hills.  MI  48303 
Southeastern  Michigan  Volkswagen  Dealers 

Association,  Inc..  650  First  National 

Building.  Detroit.  MI  48226 
Metropolitan  Detroit  Chevrolet  Dealers 

Advertising  Association  a/k/a  Metropolitan 

Detroit  Chevrolet  Dealers  Ad\'ertising 

Association,  Inc.  100  Renaissance  Center, 

Suite  3100,  Detroit.  MI  48243 
Chrysler-Plymouth  Dealers  of  Greater  Detroit 

Advertising  Association,  Inc.  c/o  Dykema 

Gossett.  400  Renaissance  Center.  Detroit. 

MI  48243-1668 
Ford  Dealers  Advertising  Fund,  Inc,  30955 

Northwestern  Highway,  Suite  250. 

Farmington  Hills.  Ml  48334 
Lincoln-Mercury  Dealers  Advertising  Fund — 

Detroit  District.  Inc.  1500  Woodward 

Avenue.  Suite  300.  Bloomfield  Hills.  Ml 

48303 
Tri-County  D.A.A..  Inc.  13500  Telegraph 

Road,  Taylor,  MI  48180 

Analysis  ot  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  Rnal  approval,  two 
agreements  to  a  proposed  consent  order 
from  sixty-nine  automobile  dealerships, 
sixty-two  owners  or  managers  of 
automobile  dealerships  and  fifteen 
dealer  associations  located  in  the 
Detroit,  Michigan  area.  Each  agreement 
was  executed  by  a  different  group  of 
dealers,  individuals  and  associations, 
but  the  agreements  are  identical  in 
content.  The  parties  to  the  agreements 
(hereinafter  collectively  referred  to  as 
"the  dealers")  are  listed  below. 

The  proposed  consent  order  has  been 

filaced  on  the  public  record  for  60  days 
or  reception  of  comments  by  interested 
parties.  Comments  received  during  this 
period  will-become  part  of  the  public 
record.  After  60  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  or  make  final  the 
agreements'  proposed  order. 
On  December  20, 1984,  the 
Commission  issued  an  administrative 
complaint  alleging  that  the  dealers, 
together  with  other  dealers  who  are  not 
parties  to  the  consent  agreements, 
agreed  among  themselves  and  with 
others  to  limit  competition  in  the  sale  of 


new  motor  vehicles  in  the  Detroit, 
Michigan  area  in  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act, 
by  adopting  and  adhering  to  a  schedule 
limiting  hours  of  operation  for  the  sale 
or  lease  of  motor  vehicles  in  the  Detroit 
area.  The  alleged  agreement  limited 
weekday  evening  hours  to  Mondays  and 
Thursdays  and  eliminated  Saturday 
hours  altogether,  except  for  occasional 
special  sales. 

On  July  14, 1987,  the  Administrative 
Law  Judge  ("AL)")  issued  an  Initial 
Decision  dismissing  the  complaint.  The 
ALJ  found  that  the  dealers  and  the  other 
respondents  had  acted  in  response  to 
employee  demands  for  shorter  hours 
and,  therefore,  that  the  dealers' 
agreement  was  exempt  from  the 
antitrust  laws  by  reason  of  the  non- 
statutory labor  exemption. 

Counsel  supporting  the  complaint 
appealed  the  Initial  Decision  to  the 
Commission.  On  February  22, 1989,  the 
Commission  issued  a  decision  reversing 
the  AL).  The  Commission  held  that  the 
dealers  were  not  entitled  to  the 
nonstatutory  labor  exemption  because 
their  uniform  hours  restrictions  were 
not  the  result  of  any  collective 
l>argaining  activity  with  employees:  on 
the  contrary,  the  dealers  had  agreed 
among  themselves  in  order  to  avoid 
collective  bargaining.  The  Commission's 
Final  Order,  among  other  provisions, 
prohibited  the  dealers  from  conspiring 
in  any  way  to  fix  hours  of  operation.  As 
a  corrective  measure  the  Final  Order 
also  required  the  dealers  to  remain  open 
a  minimum  of  64  hours  a  week  for  one 
year.  The  Commission  found  that  "a 
cease  and  desist  order  alone  would  be 
inadequate  to  remedy  the  respondents' 
violations  of  section  5."  Because  of  the 
history  of  violent  enforcement  of  the 
hours  restrictions,  the  Conmiission 
foiuid  that  "Idlealers  individually  will 
decide  to  remain  closed  for  fear  of 
reprisals  if  they  try  to  extend  hours. 
Only  if  many  dealers  are  open  at  the 
same  time,  making  enforcement  of  the 
restriction  diHicult  or  impossible,  will 
the  fear  of  being  singled  out  for 
enforcement  be  overcome."  Detroit  Auto 
Dealers  Assoc.,  Inc..  Ill  FTC  417,  506 
(1989). 

The  dealers  and  other  respondents 
appealed  the  Commission's  decision  to 
the  United  States  Court  of  Apjjeals  for 
the  Sixth  Circuit.  On  January  31, 1992, 
the  Court  of  Appeals  affirmed  the 
Commission's  decision  in  substantial 
part  and  remanded  the  case  to  the 
Commission  for  the  "limited  purpose" 
of  reconsidering  certain  issues. 

The  dealers  subsequently  signeo  an 
Agreement  Containing  a  Consent  Order 
fo  Cease  and  Desist  in  order  to  resolve 
the  allegations  in  the  administrative 
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complaint.  Under  Part  1  of  the  proposed 
order,  the  dealers  would  be  prohibited 
from  entering  into,  continuing  or 
carrying  out  any  agreement  to  establish, 
fix  or  maintain  any  hours  of  operation. 
Part  II.  A  of  the  proposed  oraer  would 
prohibit  the  dealers  from  exchanging 
information  or  communicating  with  any 
other  dealer  or  association  concerning 
hours  of  operation,  except  to  the  extent 
necessary  to  comply  with  any  order  of 
the  Commission,  and  except,  after  two 
(2)  years  from  the  date  the  order 
becomes  final,  to  the  extent  necessary  to 
incorporate  individual  dealers'  hours  of 
operation  in  lawful  joint 
advertisements.  Part  n.A  has  two 
exceptions  to  the  two-year  prohibition 
against  the  inclusion  of  individual 
dealers'  hours  of  operation  in  }oint 
advertising.  First,  the  prohibition  would 
not  apply  to  individual  dealers  that  are 
legally  operated  under  common  control. 
Second,  the  prohibition  would  not 
apply  to  joint  advertising  for  special 
events  such  as  tent  sales,  mall  sales,  or 
annual  sales  when  hours  of  operation 
are  extended. 

Part  U.B  of  the  proposed  order  would 
prohibit  the  dealers  from  requesting, 
recommending,  coercing,  influencing, 
inducing,  encouraging  or  persuading 
another  dealer  or  dealer  association  to 
maintain,  adopt  or  adhere  to  any  hours 
of  operation. 

Under  Parts  III  and  IV  of  the  proposed 
order,  the  dealers  (other  than  the 
associations]  would  be  required  to 
maintain  certain  minimum  hours  of 
operation  for  a  period  of  one  year.  Part 
III  would  require  the  vast  majority  of  the 
dealers  (identified  as  '■Group  I" 
respondents,  listed  in  Addendums  A 
and  B  to  the  orders)  to  maintain  a 
minimum  of  sixty-two  (62)  hours  of 
operation  per  week  for  a  one-year 
period,  with  a  reduced  minimum  for 
weeks  that  contain  one  of  six  major 
holidays  (New  Year's  Day,  Memorial 
Day.  July  4,  Labor  Day,  Thanksgiving 
and  Christmas),  Christmas  Eve  or  New 
Year's  Eve. 

Under  Part  IV  of  the  proposed  consent 
order,  certain  dealers  (identified  as 
"Group  n"  respondents,  listed  in 
Addendums  C  and  D  to  the  orders) 
would  be  required  to  maintain  a  lower 
minimum  of  58  hours  of  operation  per 
week  during  Standard  (non-daylight 
savings)  time,  with  a  62-hour  minimum 
in  effect  during  Daylight  Savings  time. 
Group  II  dealers  have  provided  evidence 
to  the  Commissi(Mi  that  because  of  the 
crime  rate  in  the  areas  in  which  they  do 
business,  the  safety  of  their  employees 
would  be  jeopardized  if  their 
dealerships  were  required  to  be  open  for 
62  hours  during  Standard  time,  when 
daylight  hours  are  shorter.  The  dealers 


in  Group  U  would  be  permitted  to  make 
the  same  adjustment  for  holiday  weeks 
as  the  Group  I  dealers. 

Parts  III  and  IV  of  the  proposed  order 
would  also  provide  that  the  staffing  for 
non-weekday  hours  may  be  reduced  to 
a  level  sufficient  to  meet  the  market 
demand  during  such  hours,  provided 
that  the  staffing  shall  be  sufficient  in 
number  and  authority  to  consimimate 
fully  all  sales  and  lease  transactions  in 
the  same  manner  as  during  weekday 
hours. 

Parts  V  and  VI  of  the  proposed  order 
would  provide  most-favored-nations 
treatment  to  Group  I  and  Group  II 
dealers,  respectively,  in  the  event  that 
any  subsequent  Commission  order 
requires  fewer  minimum  hours  of 
operation  than  required  by  Part  III  or 
Part  rv,  whichever  is  applicable.  Parts  V 
and  VI  would  also  specify  certain 
exceptions  to  the  triggering  of  most- 
favored-nations  treatment. 

Under  Part  VII  of  the  proposed  order, 
the  dealers  would  be  required  to 
disclose  their  hours  of  operation  in  all 
advertising  for  a  none-year  period.  A 
printed  disclosure  must  be  made  in  a 
"clear  and  prominent  manner"  using 
"twelve  point  or  larger  bold  type  so  that 
it  can  be  readily  noticed."  In  radio 
advertising  or  in  the  audio  portion  of 
television  advertising,  the  respondent 
need  not  state  specific  hours  on  a  day- 
by-day  basis  so  long  as  it  states  "clearly 
and  prominently"  tfie  evenings  on 
which  it  is  open,  and  any  Saturday 
hours. 

Under  Part  Vin  of  the  proposed 
consent  order,  each  association  would 
be  required  to  maintain  detailed 
certified  minutes  of  any  meeting  at 
which  hours  of  operation  are  discussed. 

Part  IX  of  the  proposed  order  would 
require  each  association  to  amend  its 
bylaws,  rules  and  regulations  to:  (i) 
Eliminate  any  provision  inconsistent 
with  any  provision  of  the  order  (ii) 
incorporate  a  provision  that  prohibits  its 
members  from  discussing  hours  of 
operation  at  any  meeting;  and  (iii)  expel 
from  membership  any  member  who 
violates  such  prohibition.  Each 
association  would  also  be  required  to 
furnish  a  copy  of  the  amended  bylaws, 
rules  and  regulations  to  every  member 
and  new  member,  and  within  60  days 
after  receiving  information  concerning  a 
potential  violation  of  any  bylaw,  rule  or 
regulation  required  by  the  order, 
conduct  an  investigation  and  expel  for 
one  year  any  person  who  is  found  to 
have  committed  a  violation.  Under  Part 
X  of  the  proposed  order,  each 
association  would  be  required  to 
provide  to  the  Commission  the  name 
and  address  of  each  member  expelled 
pursuant  to  paragraph  IX. 


The  remainder  of  the  proposed  order 
contains  provisions  regarding 
compliance,  record-keeping  and 
distribution  of  the  order  to  various 
persons.  Part  XI  would  require  each 
dealership  and  astociation  to  give  a 
copy  of  the  order  to  each  employee  and 
member,  and  to  each  new  employee  and 
member,  as  the  case  may  be.  Part  XII 
would  require  the  dealers  to  file  annual 
compliance  reports  for  a  period  of  five 
years.  The  reporting  requirement  would 
be  waived  for  individuals  who  no  longer 
own  or  operate  a  dealership  in  the 
Detroit  area,  provided  that  the 
individual  submits  an  initial 
compliance  report  so  stating.  The 
reporting  requirement  would  be  re- 
activated if  the  individual  again  comes 
into  owTiership  or  operation  of  a 
dealership  in  the  Detroit  area.  Part  XIII 
of  the  proposed  order  would  require 
each  dealer  to  report  any  change  of 
status  that  may  affect  its  obligations 
under  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  the  proposed  order 
or  to  modify  in  any  way  their  terms. 

Parties  to  the  Consent  Ayeemeuts 

Group  I  Dealerships  (Addendum  A  to  the 
Agreements) 

Jim  Causiey  Pontiac-GMC  Truck,  Inc. 

Jim  Fresard  Pontiac,  Inc. 

Red  Holman  Pontiac.  Inc  a/k/a  Red  Holman 

Pontiac-Toyota-GMC  Truck  Co. 
Art  Moran  Pontiac,  CMC  Inc  a/k/a  Art 

Moran  Pontiac-GMC  Inc 
Rinke  Pontiac.  CMC,  Inc  a/k/a  Rinke 

Pontiac-GMC  Co. 
Bob  Sellers  Pontiac-GMC  Truck.  Inc.  a/k/a 

Bob  Sellers  Pontiac-GMC.  Inc 
Shelton  Pontiac-Buick.  Inc 
Jack  Cauiey  Chevrolet,  Inc 
Dick  Genthe  Chevrolet,  Inc. 
Lou  LaRiche  Chevrolet  a/k/a  Lou  LaRiche 

ChevroletSubaru.  Inc. 
Mark  Chevrolet,  Inc. 
Geor;ge  Matick  Chevrolet.  Inc. 
Matthews-Hargreaves  Chevrolet  Co. 
Merollis  Chevrolet  Sales  ft  Service 
Ed  Rinke  Chevrolet,  Inc.  a/k/a  Ed  Rinke 

Chevrolet-CMC  Co. 
Mike  Savoie  Chevrolet.  Inc 
Les  Stanford  Chevrolet,  Inc. 
Tennyson  Chevrolet,  Inc. 
Buff  Whelan  Chevrolet.  Inc. 
Wink  Chevrolet,  Co.  d/b/a  Bill  Wink 

C:he\Toiet/GMC 
Armstrong  Buick-Opel.  Inc. 
Fischer  Automotrve  Group.  Inc.  f/k/a  Fischer 
Buick  Mazda-Subaru-Suzuki  a/k/a  Fischer 
Buick-Subani.  Inc. 
Tamaroff  Buick  Opel.  Inc.  a/k/a  Tamaroff 

Buick-Honda.  Inc. 
Audctte  Cadillac.  Inc. 
Dreisbach  and  Sons  Cadillac.  Inc  a/k/a 

Dreisbach  &  Sons  Cadillac  Co. 
Bimiingham  Chrysler-Plymouth,  Inc. 
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i-ochmoor  Chrysler-Plymouth.  Inc. 

Shelby  Oil  Company.  Inc. 

Roseville  Chrysler-Pl>inouth,  Inc. 

Westbom  Chrysler-Plymouth,  Inc. 

Colonial  [)odge,  Inc. 

Mt.  Clemens  Dodge,  Inc. 

Northwestern  Dodge.  Inc. 

Oakland  Dodge.  Inc. 

Sterling  Heights  Dodge,  Inc. 

Van  Dyke  Dodge,  Inc. 

Avis  Ford,  Inc. 

Jorgensen  Ford,  Inc.  f/k/a  Jerry  Bielfield  Co. 

Fairlane  Ford,  Inc.  a/k/a  Beverly  John  Ford 

Gomo  Brothers,  Inc. 

Jerome-Duncan,  Inc. 

McDonald  Ford  Sales.  Inc. 

Pal  Milliken  Ford,  Inc. 

Russ  Milne  Ford,  Inc. 

North  Brothers  Ford,  Inc. 

Stark  Hickey  West,  Inc. 

Bob  Thibodeau,  Inc. 

Arnold  Lincoln  Mercury  Co.  a/k/a  Arnold 

Lincoln-Mercury  Co. 
Stu  Evans  Lincoln  Mercury  of  Garden  City  a/ 

k/a  Stu  Evans  Lincoln-Mercury.  Inc..  of 

Garden  City 
Stu  Evans  Lincoln  Mercury  of  Soulhgate  a/ 

k/a  Stu  Evans  Lincoln-Mercury.  Inc.,  of 

Southgate 
Hines  Park  Lincoln  Mercury  a/k/a  Mines  Park 

Lincoln-Mercxiry.  Inc. 
Krug  Lincoln-Mercury.  Inc. 
Mclnemey,  Inc.  d/b/a  Northland  Chrysler- 

Pl>Tnouth.  Inc. 
Park  Motor  Sales  Co.  a/k/a  PHP  d/b/a  Park 

Motor  Sales  Co. 
Star  Lincoln  Mercury,  Inc.  a/k/a  Star  Lincoln- 
Mercury,  Inc. 
Chamock  Oldsmobile,  Inc. 
Drummy  Oldsmobile.  Inc. 
Cage  Oldsmobile,  Inc. 
Bill  RoMran  Oldsmobile  a/k/a  Bill  Rovtran 

Oldsmobile,  Inc. 
Suburban  Oldsmobile-Cadillac  a/k/a 

Suburban  Oldsmobile-Datsun,  Inc. 
Autobahn  Motors.  Inc. 
Melton  Motors.  Inc. 
Wood  Motors,  Inc. 
Pointe  Dodge,  Inc. 

Group  II  Dealerships  (Addendum  B  to  the 
Agreements) 

James  Martin  Chevrolet,  Inc.  a/k/a  James- 
Martin  Chevrolet,  Inc. 

Jefferson  Chevrolet,  Co.  a/k/a  Jefferson 
Chevrolet  Co. 

Charles  Dalgleish  Cadillac,  Inc.  a/k/a  Charles 
Dalgleish  Cadillac-Peugeot.  Inc. 

Bill  Snethkamp,  Inc. 

Carrity  Motor  Sales,  Inc. 

Croup  I  Individuals  (Addendum  C  to  the 
Agreements) 

W.  Robert  Allen 

Thomas  Qark  Armstrong  a/k/a  Thomas 

Armstrong 
Charles  Audette 

Frank  B.  Audette  a/k/a  Frank  Audette 
Robert  Bamett  a/k/a  Robert  B.  Bamett 
Jerry  Bielfield  a/k/a  Jerry  M.  Bielfield 
Robert  M.  Brent 
Paul  Carrick 
John  H.  Cauley 

James  Causely  a/k/a  James  F.  Causley,  Sr. 
J.  Herbert  Chamock 
John  Cueter 


Al  Dittrich 

Thomas  S.  Dreisbach 

John  L.  Drummy,  Sr. 

Richard  Duncan  a/k/a  Richard  J.  Duncan 

Stewart  Evans 

Arnold  Feuerman 

W.R.  Flannery  a/k/a  Richard  Flannery 

B.J.  Ford  a/k/a  John  Ford 

F.  James  Fresard 

Frank  Galeana 

Richard  E.  Genthe 

Albert  A.  Holman 

George  Kolb 

Sigmund  Kmg 

Louis  LaRiche  a/k/a  Louis  H.  LaRiche 

Walter  N.  Lazar 

W.  Desmond  McAlister 

Martin  J.  Mclnemey 

George  S.  Matick,  Jr. 

Kenneth  Meade 

George  Melton 

Norman  A.  Merollis 

Pat  Milliken  a/k/a  W.B.  (Pat)  Milliken 

Russell  H.  Milne 

Arthur  C  Moran 

James  North  a/k/a  James  E.  North 

James  E.  Riehl  a/k/a  James  Riehl 

Roland  J.  Rinke  a/k/a  Roland  Rinke 

Arthur  J.  Roshak 

William  H.  Rowan 

Myron  P.  Savoie 

Bob  Sellers  a/k/a  Robert  B.  Sellers 

CM.  Shelton  a/k/a  CM.  (Bud)  Shelton 

Joseph  B.  Slatkin 

Leslie  J.  Stanford 

Marvin  M.  Tamaroff  a/k/a  Marvin  Tamaroff 

Harry  Tennyson 

Bob  Thibodeau,  Sr.  a/k/a  Robert  Thibodeau 

Anthony  J.  Viviano 

Stanley  A.  Wilk 

William  J.  Wink,  Jr. 

Donald  Wood,  Sr.  a/k/a  Donald  Wood 

Robert  Zankl 

Group  n  Individuals  (Addendum  D  to  the 
Agreements) 

Charles  H.  Dalgleish,  Jr.  a/k/a  Charles 

Douglas  Dalgleish  Dalgleish,  Jr. 
James  a.  Garrity 
James  P.  Large 
William  Snethkamp 
James  P.  Tellier 
Raymond  R.  Tessmer 

Associations  (Addendum  E  to  the 
Agreements) 

Tri-County  Pontiac  Dealers  Association,  Inc. 

a/k/a  Tri  County  Pontiac  Dealers 

Association,  Inc. 
Greater  Detroit  Chevrolet  Dealers 

Association,  Inc. 
Chr>'sler-Pl>Tnouth  Dealers  Association  of 

Greater  Detroit,  Inc.,  a  corporation  a/k/a 

Chrysler  and  Plymouth  Dealers  Association 

of  Greater  Detroit.  Inc. 
Southeastern  Michigan  Dodge  Dealers 

Association,  Inc.  a/k/a  Greater  Detroit 

Dodge  Dealers  Association,  Inc. 
Metro  Detroit  Buick  Dealers  Association,  Inc. 
Metro  Detroit  Cadillac  Dealers  Association, 

Inc. 
Metro  Detroit  Ford  Dealers,  Inc.  a/k/a 

Metrop>olitan  Detroit  Ford  Dealers,  Inc. 
Metropolitan  Detroit  Oldsmobile  Dealers 

Association,  Inc. 
Metrof)olitan  Lincoln-Mercury  Dealers 

As.soriation,  Inc. 


Southeastem  Michigan  Volkswagen  Dealers 

Association,  Inc. 
Metropolitan  Detroit  Chevrolet  Dealers 

Advertising  Association,  Inc. 
Chrysler-Plymouth  Dealers  of  Greater  Detroit 

Advertising  Association.  Inc.  a/k/a 

Chrysler  Plj-mouth  Dealers  of  Greater 

Detroit  Advertising  Association,  Inc. 
Ford  Dealers  Advertising  Fund.  Inc.  a/k/a 

Metro  Detroit  Ford  Advertising  Fund,  Inc. 
Lincoln-Mermry  Dealers  Advertising  Fund — 

Detroit  District,  Inc. 
Tri-County  D.A.A.,  Inc.  a/k/a  Tri  County 

DA.  A.,  Inc. 
Donald  S.  Qark. 
Secretary. 

(FR  Doc.  94-3089  Filed  2-9-94;  8:45  ami 
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[Fll«  No.  922  3123] 

Unocal  Corporation,  et  a!.;  Proposed 
Consent  Agreement  Wltti  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  I*roposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  three  companies 
from  making  claims  about  the  attributes 
or  performance  of  any  gasohne  without 
first  having  scientific  evidence  to 
substantiate  their  claims.  In  addition, 
the  respondents  would  be  required  to 
mail  their  credit-card  customers,  in 
certain  states,  a  noUce  stating  that  most 
cars  do  not  need  a  high  octane  gasoline 
to  perform  properly,  and  to  remind 
them  to  check  their  owner's  manual  to 
determine  the  proper  octane  level  of 
gasoline  to  purchase. 
DATES:  Comments  must  be  received  on 
or  before  April  11, 1994. 
ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Frauens,  FTC/Los  Angeles  Regional 
Office,  11000  Wilshire  Blvd..  Suite 
13209,  Los  Angeles,  CA.  90024.  (310) 
575-7890. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Conunission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
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of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b){6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  Unocal  Corpordtion,  a 
corporation.  Union  Oil  Company  of 
California,  a  corporation,  and  Leo  Burnett 
Company.  Inc.,  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Unocal 
Corporation,  a  corporation,  Union  Oil 
Company  of  California,  a  corporation, 
and  Leo  Burnett  Company,  Inc.,  a 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents, 
and  it  now  appears  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  Tnat  by  and 
between  Unocal  Corporation,  a 
corporation.  Union  Oil  Company  of 
California,  a  corporation,  and  Leo 
Burnett  Company,  Inc.,  a  corporation, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Respondent  Unocal  Corporation  is  a 
corporation  organized,  existing,  and  doing 
business  under  and  by  virtue  of  the  laws  of 
the  State  of  Delaware,  with  its  office  and 
principal  place  of  business  at  1201  West  Fifth 
Street,  Los  Angeles,  California  90017. 

2.  Respondent  Union  Oil  Compwny  of 
California  is  a  corporation  organized, 
existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  California, 
with  its  office  and  principal  place  of  business 
at  1201  West  Fifth  Street.  Los  Angeles, 
California  90017. 

3.  Respondent  Leo  Burnett  Company,  Inc. 
is  a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware,  with  its  office 
and  principle  place  of  business  at  35  West 
Wacker  Drive,  Chicago.  Illinois  60601. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

5.  Proposed  resf>ondents  waive: 
|a)  Any  procedural  steps; 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  Hndings  of 
fact  and  conclusion  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement;  and 

(d)  Any  claim  under  the  Equal  Access  To 
Justice  Act. 

6.  This  agreement  shall  not  become  part  of 
the  public  record  of  the  proceeding  unless 
and  until  it  is  accepted  by  the  Commission. 
If  this  agreement  is  accepted  by  the 


Commission,  it.  together  with  the  draft 
complaint  £ontemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period  of 
sixty  (60)  days  and  information  in  respect 
thereto  publicly  released.  The  Commission 
thereafter  may  either  withdraw  its  acceptance 
of  this  agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take  such 
action  as  it  may  consider  appropriate,  or 
issue  and  serve  its  complaint  (in  such  form 
as  the  circumstances  may  require)  and 
decision,  in  disposition  of  the  proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute  an 
admission  by  proposed  respondents  of  fects, 
other  than  jurisdictional  facts,  or  of 
violations  of  law  as  alleged  in  the  draft 
complaint  here  attached. 

8.  This  agreement  contemplates  that,  if  it 
is  accepted  by  the  Commission,  and  if  such 
acceptance  is  not  subsequently  withdrawn  by 
the  Commission  pursuant  to  the  provisions  of 
Section  2.34  of  the  Commission's  Rules,  the 
Commission  may,  without  further  notice  to 
proposed  respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance  with 
the  draft  complaint  here  attached  and  its 
decision  containing  the  following  order  to 
cease  and  desist  in  disposition  of  the 
proceeding;  and  (2)  make  information  public 
in  respect  thereto.  When  so  entered,  the  order 
to  cease  and  desist  shall  have  the  same  force 
and  effect  and  may  be  altered,  modified  or  set 
aside  in  the  same  manner  and  within  the 
same  time  provided  by  statute  for  other 
orders.  The  order  shall  become  final  upon 
service.  Delivery  by  the  U.S.  Postal  Service 
of  the  complaint  and  decision  containing  the 
agreed-to-order  to  proposed  respondents' 
address  as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondents 
waive  any  rights  they  may  have  to  any  other 
mariner  of  service.  The  complaint  may  be 
used  in  construing  the  terms  of  the  order,  and 
no  agreement,  understanding,  representation, 
or  interpretation  not  contained  in  the  order 
or  the  agreement  noay  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

9.  Proposed  respondents  have  read  the 
proposed  complaint  and  order  contemplated 
herBby.  They  understand  that  once  the  order 
has  been  issued,  they  will  be  required  to  file 
one  or  more  compliance  reports  showing  that 
they  have  fully  complied  with  the  order. 
Proposed  respondents  further  understand 
that  they  may  bo  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  eech 
violation  of  the  order  after  it  becomes  final. 

Order 

I 

It  is  Ordered  That  respondents  Unocal 
Corporation,  Union  Oil  Company  of 
California  and  Leo  Burnett  Company,  Inc., 
corporations,  their  successors  and  assigns, 
and  their  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or  other 
device,  in  connection  with  the  advertising, 
labelling,  packaging,  offering  for  sale,  sale  or 
distribution  of  Unocal  92  and  89  octane 
gasolines  or  any  other  gasoline  in  or  affecting 
commerce,  as  "conunerce"  is  defined  in  the 
Federal  Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  making  any 


representation,  directly  or  by  implication, 
about: 

A.  The  superiority  of  Unocal  92  or  89 
octane  in  providing  engine  power  or 
acceleration  for  any  automobile; 

B.  The  superiority  of  Unocal  92  or  89 
octane  in  prolonging  the  longevity  of  an 
engine  for  any  automobile;  or 

C.  The  relative  or  absolute  attributes  or 
performance  of  any  gasoline  with  respect  to 
vehicle  engine  power,  acceleration, 
longevity,  or  any  other  performance 
characteristic,  unless  at  the  time  of  making 
such  representation,  respondents  possess  and 
rely  upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  For  purposes  of  this  Order, 
"competent  and  reliable  scientific  evidence" 
shall  mean  tests,  analysis,  research,  studies 
or  other  evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that  has 
been  conducted  and  evaluated  in  an  objective 
marmer  by  persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  to  yield  accurate  and  reliable 
results.  , 

Provided  That,  nothing  in  this  Ord^r  shall 
prohibit  respondents  from  truthfully 
representing  the  numerical  octane  rating  of 
any  gasoline. 

Provided  further  that,  it  shall  be  a  defense 
hereunder  that  respondent  Leo  Burnett 
Company,  Inc.  neither  knew  nor  had  reason 
to  know  of  an  inadequacy  of  substantiation 
for  the  representation. 

ft  is  further  ordered  That  for  three  (3)  years 
after  the  date  of  the  last  dissemination  of  the 
representation  to  which  they  f>erfain, 
respondents  Unocal  Corporation.  Union  Oil 
Company  of  California  and  Leo  Burnett 
Company,  Inc.  shall  maintain  and  upon 
request  make  available  to  the  Federal  Trade 
Commission  or  its  staff  for  inspection  and 
copying: 

A.  All  materials  relied  upon  to  substantiate 
any  claim  or  representation  covered  by  this 
Order,  and 

B.  AH  tests,  reports,  studies  or  surveys  in 
respondents'  pmssession  or  control  that 
contradict  any  representation  covered  by  this 
Order. 

Ill 

It  is  further  rodered  That  respondents 
Unocal  Corporation,  Union  Oil  Company  of 
California  and  Leo  Burnett  Company,  Inc. 
shall  forthwith  distribute  a  copy  of  this  Order 
to  all  operating  divisions,  subsidiaries, 
franchisees,  officers,  managerial  employees, 
and  all  of  their  employees  or  agents  engaged 
in  the  preparation  or  placement  of 
advertisements  or  promotional  materials 
covered  by  this  Order  and  shall  obtain  from 
each  such  employee  a  signed  statement 
acknowledging  receipt  of  the  order. 
IV 

It  is  further  ordered  That  respondents 
Unocal  Corporation,  Union  Oil  Company  of 
California  and  Leo  Burnett  Company.  Inc. 
shall  notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change  in  the 
corporation(s)  such  as  a  dissolution, 
assignment  or  sale  resulting  in  the  emergence 
of  a  successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation(s)  that  may  affect 
compliance  obligatings  under  this  Order. 
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It  is  further  ordered  That  respondents 
Unocal  Corporation.  Union  Oil  Company  of 
California  and  Leo  Burnett  Company.  Inc. 
shall,  within  sixty  (60)  days  after  service 
upon  them  of  this  Order  and  at  such  other 
times  as  the  Commission  may  require,  file 
with  the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and  form 
in  which  they  have  complied  with  this 
Order. 

It  is  further  ordered  That  respondents 
Unocal  Corporation  and  Union  Oil  Company 
of  California  shall  mail  to  the  last  known 
address  of  all  consumers  who  hold  an  active 
Unocal  credit  card  on  the  date  this  Order 
becomes  final,  and  who  reside  in  any  of  the 
states  of  Oregon,  Washington.  Nevada. 
California,  or  Hawaii,  an  exact  copy  of  the 
Notice  which  is  incorporated  by  reference  as 
Appendix  A. 

The  mailing  shall  not  include  any  other 
documents  that  contradict  or  in  any  way 
mitigate  the  information  in  the  Notice. 
Respondents  Unocal  Corporation  and  Union 
Oil  Company  of  California  shall  bear  all  costs 
of  printing  and  disseminating  the  Notice.  The 
Notice  shall  be  mailed  by  first  class  mail 
within  30  days  of  the  date  of  this  Order 
becomes  final. 

Appendix  A — Important  Information 
About  the  Octane  Needs  of  Your  Car 

As  a  Unocal  customer,  you  probably  know 
that  Unocal  offers  three  grades  of  unleaded 
gasoline  at  its  sen-ice  stations:  87  octane 
regular.  89  octane  mid-grade,  and  92  octane 
premium.  The  89  and  92  octane  grades  arc 
formulated  primarily  for  vehicles  that  are 
designed  to  opwrate  on  higher  octanes  (high- 
performance  vehicles)  and  for  vehicles  that 
may  be  experiencing  engine  knocking  and 
pinging. 

In  July  1991,  the  Federal  Trade 
Commission  issued  a  brochure  that  advises 
consumers  to  purchase  the  lowest  octane 
gasoline  that  their  cars  can  use  without 
engine  knocking  or  pinging.  The  brochure 
notes  that  "many  exjjerts  believe  that  most 
cars  do  not  need  a  high  octane  gasoline  to 
perform  properly  and  efficiently."  The 
brochure  also  advises  consumers  to  "first 
check  your  owner's  manual  for  the 
recommended  octane  level."  According  to 
the  brochure,  if  your  vehicle  runs  without 
knocking  or  pinging  it  generally  does  not 
need,  and  will  not  perform  better  with, 
higher  octane  gasoline. 

The  octane  requirements  of  your  vehicle 
can  vary  over  time  or  under  certain  weather, 
altitude  and  driving  conditions.  If  your  car  is 
knocking  or  pinging  at  the  octane  level 
recommended  in  your  owner's  manual,  you 
may  need  a  higher  octane  gasoline. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Unocal  Corporation,  Union  Oil 
Company  of  California,  and  Leo 
Bumette  Company.  Inc. 
("Respondents"). 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  Aher  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
•agreement. 

Unocal  Corporation  and  its  wholly- 
owned  subsidiary.  Union  Oil  Company 
of  California.  Inc.  (collectively, 
"Unocal")  are  marketers  of  gasoline  and 
other  petroleum  products,  including 
Unocal  89  and  92  octane  gasolines.  Leo 
Bumette  Company,  Inc.  ("Leo  Burnett) 
is  an  advertising  agency  and  prepared 
and  disseminated  advertisements  for 
Unocal  gasoline. 

The  Commission's  complaint  in  this 
matter  charges  Respondents  with 
making  unsubstantiated  claims  in 
advertisements  and  promotional 
materials  for  Unocal  89  and  92  octane 
gasolines.  Specifically,  the  complaint 
alleges  that  Respondents  represented 
that  Unocal  89  and  92  provide  superior 
engine  performance  and  longevity  as 
compared  to  regular  unleaded  gasoline, 
that  would  be  significant  to  consumers, 
for  automobiles  generally.  The 
complaint  alleges  that  Respondents 
represented  that  they  had  a  reasonable 
basis  for  these  claims  when,  in  fact,  they 
did  not.  The  complaint  further  charges 
that  Leo  Burnett  knew  or  should  have 
known  that  the  claims  were 
unsubstantiated. 

The  consent  order  contains  provisions 
designed  to  remedy  the  alleged 
violations.  Fart  I  of  the  order  requires 
Respondents  to  cease  from  making  any 
representations  regarding  (a)  the 
superiority  of  Unocal  89  or  92  octane 
gasolines  in  providing  engine  power  or 
acceleration  or  prolonging  engine 
longevity,  or  (b)  the  relative  or  absolute 
attributes  or  performance  of  any 
gasoline  with  respect  to  any 
performance  characteristic,  unless  they 
possess  competent  and  reliable 
scientific  evidence  to  substantiate  the 
claim.  Fart  I  states  that  nothing  in  the 
order  prohibits  Respondents  from 
truthfully  representing  the  numerical 
octane  rating  of  any  gasoline.  Fart  I  also 
provides  that  Leo  Burnett  would  have  a 
defense  to  an  alleged  violation  of  the 
order  if  it  neither  knew  nor  had  reason 
to  know  that  the  substantiation  for  any 
representation  was  inadecjuate. 

Part  II  of  the  order  requires 
Respondents  to  maintain  and  make 
available  to  the  Federal  Trade 
Commission  material  relating  to  the 


support  for  their  representations.  Part  III 
requires  Respondents  to  provide  a  copy 
of  the  order  to,  and  obtain  a  signed 
acknowledgement  from,  their  divisions, 
subsidiaries,  franchisees,  officers, 
managerial  employees  and  all  other 
employees  involved  in  advertising 
covered  by  the  order.  Part  IV  requires 
Respondents  to  notify  the  Commission 
of  certain  changes  in  corporate 
structure.  Part  V  requires  Respondents 
to  file  written  compliance  reports  with 
the  Commission. 

Part  VI  of  the  order  requires  Unocal  to 
mail  a  notice  to  active  Unoc:al  credit 
card  holders  in  five  states  within  thirty 
days  after  the  order  is  final.  The  five 
states  are  Oregon.  Washington.  Nevada. 
California,  and  Hawaii. 

The  notice  explains  that  Unocal  sells 
three  octane  levels  of  unleaded 
gasoline — 87  regular.  89  mid-g'-ade  and 
92  premium,  and  that  the  last  two 
grades  are  designed  primarily  for  high 
performance  vehicles  and  vehicles  that 
are  experiencing  engine  knocking  or 
pinging.  The  notice  then  refers  to  a  1991 
FTC  brochure  which  advises  consumers 
to  check  their  owner's  manual  for  the 
recommended  octane  level  and 
purchase  the  lowest  octanegasoline  that 
does  not  result  in  knocking.  It  notes 
that,  according  to  the  brochure,  if  the 
car  runs  without  knocking  or  pinging,  it 
generally  will  not  perform  better  with 
higher  octane.  The  notice  further  states 
that  octane  requirements  can  vary  under 
different  conditions,  and  that  if  the  car 
is  knocking  at  the  recommended  octane 
level,  it  may  need  a  higher  octane. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Spcretary. 

Separate  Statement  of  Commissioner 
Deborah  K.  Owen,  Concurring  In  Part, 
and  Dissenting  in  Part,  in  the  Matter  of 
Unocal  Corporation,  et  al.  (File  No. 
922-3123) 

I  concur  in  the  Commission's  action  to 
accept  for  public  comment  an  administrative 
complaint  against,  and  consent  agreement 
with.  Unocal  Corporation  and  its  advertising 
agency,  Leo  Burnett  Company,  Inc.,  for 
allegedly  making  unsubstantiated  octane 
performance  and  longevity  claims.  However, 
based  on  the  ad  itself  and  the  available 
extrinsic  evidence,  I  do  not  find  reason  to 
tielieve  that  Exhibit  A  to  the  complaint 
(commonly  referred  to  as  tho  "Love  Is 
Forever"  ad)  conveys  the  message  alleged  in 
Paragraph  8,  that  Unocal  92  octane  provides 
significantly  superior  engine  performance 
and  longevity  for  automobiles  generally,  as 
opposed  to  for  high  performance 
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automobiles.  Accordingly,  I  respectfully 
dissent  as  to  Exhibit  A.  Paragraph  8,  and  all 
references  to  92  octane  gasoline  in  the 
administrative  complaint. 

Statement  of  Roscoe  B.  Starek,  III 
Concurring  in  Part  and  Dissenting  in 
Part,  in  Unocal  Corporation,  et  al., 
Matter  No.  922-3123 

I  support  the  decision  to  charge 
Unocal  Corporation  with 
unsubstantiated  representations 
regarding  its  89  octane  and  92  octane 
gasoline.  I  further  support  the  decision 
to  charge  Leo  Burnett  Company,  Inc.  for 
unsubstantiated  representations 
regarding  92  octane  gasoline. 

I  dissent,  however,  from  issuance  of 
this  complaint  insofar  as  it  charges  Leo 
Burnett  with  liability  for  the  Unocal  89 
octane  claims.  Complaint  paras.  9, 11, 
12.  In  recent  years,  the  Commission  has 
prosecuted  three  advertising  agencies 
for  very  significant,  even  egregious 
violations  of  Section  5  of  the  Federal 
Trade  Commission  Act  (FTC  Act).  Here, 
I  think  the  record  supports  the 
conclusion  that  Leo  Burnett  made 
substantial,  good  faith  pre- 
dissemination  efforts  to  determine 
whether  its  89  octane  claim  was 
substantiated.  Hence,  it  is  my  view  that 
inclusion  of  the  89  octane  allegation  in 
the  complaint  represents  a  significant 
and  unnecessary  departure  from  recent 
precedent  regarding  advertising  agency 
liability. 

I  also  oppose  inclusion  of  this 
allegation  against  Leo  Burnett  on  legal 
grounds.  The  FTC  Act  requires  the 
Commission  to  make  a  two-step 
determination  before  it  issues  a 
complaint:  It  must  conclude  first,  that  it 
has  reason  to  believe  that  an  unfair  or 
deceptive  act  or  practice  has  been 
committed,  and  second,  that  a 
proceeding  would  be  in  the  interest  of 
the  public.  FTC  Act,  Section  5(b).  15 
U.S.C.  45(b).  The  record  supports  the 
conclusion  that  Leo  Burnett  requested 
and  was  presented  with  factual 
information  in  support  of  the  claim  for 
89  octane  gasoline,  although  it  also 
possessed  some  information  that  would 
tend  to  undermine  the  general  nature  of 
the  benefit  provided  by  89  octane 
gasoline.  The  Commission  previously 
has  held,  with  respect  to  a  claim 
requiring  complex  scientific 
substantiation,  that  where  an 
advertising  agency  requested  and  relied 
upon  evidence  that  provided  some 
scientific  basis  for  the  claim,  possession 
of  additional  information  tending  to 
undermine  the  substantiation  did  not 
put  the  agency  on  notice  that 
substantiation  was  inadequate.  Bristol- 
Myers  Co..  102  F.T.C.  21,  365-66  (1983). 
Given  this  precedent,  and  on  the  record 


before  us,  I  am  not  able  to  conclude  that 
there  is  reason  to  believe  that  Leo 
Burnett  engaged  in  actionable  conduct 
in  connection  with  the  89  octane  claims. 

Moreover,  elimination  of  the  89 
octane  charge  &x)m  the  complaint  would 
have  simplified  the  complaint  without 
the  need  for  any  significant  change  in 
order  coverage.'  Under  these 
circumstances,  it  does  not  appear  that  it 
is  in  the  public  interest  to  include  this 
charge  in  the  complaint. 
|FR  Doc.  94-3087  Filed  2-9-94;  8:45  ami 

BILUNQ  CODE  67SO-01-M 


[File  No.  912  3147] 

Vein  Clinics  of  America,  Inc.  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Illinois-based 
corporation  and  its  officer  from 
misrepresenting  the  rate  of  likely 
recurrence  for  any  venous  disease 
following  treatment,  or  misrepresenting 
the  newness,  past  availability,  safety, 
risks  or  potential  side-effects  of  any 
cosmetic  or  plastic  surgery  procedure. 
In  addition,  the  consent  agreement 
would  require  respondents  to  have 
scientific  evidence  to  substantiate  any 
representations  it  makes  about  any 
cosmetic  or  plastic  surgery  procedure  it 
markets  or  sells  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  April  11,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  E)C  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kelly  or  Sondra  Mills,  FTC/H- 
200,  Washington,  DC  (202)  326-3304  or 
326-2673. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 


'  While  it  would  have  appeared  appropriate  to 
exempt  Leo  Burnett  from  Parts  lA  and  IB  of  the 
order  insofar  as  they  specincally  pertained  to 
engine  power,  acceleration  and  longevity  claims  for 
89  octane  gasoline.  Part  IC  still  would  have  fenced- 
in  these  and  other  performance  claims  regarding 
any  gasoline. 


cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  Vein  Clinics  of  America, 
Inc.,  a  corporation,  and  D.  Brian  McDonagh, 
M.D.,  individually  and  as  an  officer  of  said 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Vein 
Clinics  of  America.  Inc.,  a  corporation, 
and  D.  Brian  McDonagh,  M.D., 
individually  and  as  an  officer  of  said 
corporation,  and  it  now  appearing  that 
Vein  Clinics  of  America,  inc.  and  D. 
Brian  McDonagh,  M.D.,  hereinafter 
sometimes  referred  to  as  a  proposed 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Vein  Clinics  of  America,  Inc.,  by  its 
duly  authorized  officer,  and  D.  Brian 
McDonagh,  M.D.,  individually  and  as  an 
officer  of  said  corporation,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Vein  Clinics 
of  America.  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  located  at 
1101  Perimeter  Drive,  Suite  615.  in  the 
City  of  Schaumburg.  State  of  Illinois. 

Proposed  respondent  D.  Brian 
McDonagh.  M.D.  is  the  Chairman  of  the 
Board  and  National  Medical  Director  of 
Vein  Clinics  of  America.  Inc.  He 
formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation.  His  address  is  1535  Lake 
Cook  Road,  in  the  City  of  Northbrook. 
State  of  Illinois. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procodural  steps; 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement;  and 

(d)  All  rights  under  the  Equal  Access  to 
Justice  Act. 
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4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  accepted  by 
the  Commission.  If  this  agreement  is 
accepted  by  the  Commission  it.  together 
with  the  draft  of  complaint 
contemplated  thereby,  will  be  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondents  of  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  ii>-the  draft  Complaint 
here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  pro\'isions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents.  (10)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  Snal  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  compiled  with  the  order. 


Proposed  respondents  further 
understand  that  they  may  be  Uable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

1.  "Sclerotherapy"  means  the 
treatment  of  venous  disease  by  injecting 
a  solution  into  a  vein  with  a  needle. 

2.  "Compression  sclerotherapy" 
means  the  treatment  of  venous  disease 
by  injecting  a  solution,  including  but 
not  limited  to  Sotradecol  (sodium 
tetradecyl  sulfate),  into  a  vein  with  a 
needle,  followed  by  compression  of  the 
injected  area  with  bandages  or  wraps 
and  post-procedure  ambulation  by  the 
patient. 

3.  "Any  substantially  similar  service" 
means  compression  sclerotherapy  in 
which  a  solution  of  Sotradecol  (sodium 
tetradecyl  sulfate)  is  injected  into  a  vein. 

4.  "Venous  disease  treatment 
procedure"  includes,  but  is  not  limited 
to.  sclerotherapy,  compression 
sclerotherapy,  laser  treatments, 
electrocautery,  and  Surgery. 

5.  "Competent  and  reliable  scientific 
evidence"  means  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  have  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I 

ft  is  Ordered  That  respondents  Vein 
Clinics  of  America.  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  D.  Brian  McDonagh.  M.D., 
individually  and  as  an  officer  and 
medical  director  of  said  corporation, 
and  respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale 
or  sale  of  any  venous  disease  treatment 
procedure  or  any  other  cosmetic  or 
plastic  surgery  procedure  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from,  in  any 
manner,  directly  or  by  implication: 

A.  Representing  that  the  rate  at  which 
varicose  veins  recur  following  surgery  is 
approximately  65%  to  85%  in  five 
years,  or  otherwise  misrepresenting  the 
rate  at  which  venous  disease  is  Ukely  to 
recur  or  return  following  treatment  by 
any  venous  disease  treatment 
procedure; 


B.  Representing  that  prior  to  the 
opening  of  Vein  Clinics  of  America, 
surger>'  was  the  only  available  treatment 
for  large  varicose  veins; 

C.  Representing  that  the  sclerotherapy 
practiced  at  respondents'  clinics  as  of 
the  date  respondents  sing  this  Order 
sometimes  referred  to  as  the  "MicroCure 
Process,"  or  any  substantially  similar 
service,  is  a  newly  discovered  and/or 
previously  unavailable  method  of 
treating  varicose  and  spider  veins; 

D.  Misrepresenting  that  the 
sclerotherapy  practiced  at  respondents' 
clinics  as  of  the  date  respondents  sign 
this  Order,  sometimes  referred  to  as  the 
"MicroCure  Process."  or  any 
substantially  similar  service,  is 
exclusively  available  at  respondents' 
clinics; 

E.  Misrepresenting  the  newness  of,  or 
the  past  or  present  availability  of,  any 
cosmetic  or  plastic  surgery  procedure, 
including  any  venous  disease  treatment 
procedure; 

F.  Representing  that  the 
sclerotheraphy  practiced  at  respondents' 
clinics  as  of  the  date  respondents  sign 
this  Order,  sometimes  referred  to  as  the 
"MicroCure  Process,"  or  any 
substantially  similar  ser\'ice: 

(1)  Does  Qot  present  the  risk  of  burning, 
marking,  or  scarring  the  skin;  or 

(2)  Presents  no  possibility  of  significant 
risks  to  health; 

G.  Misrepresenting  the  safety,  risks,  or 
potential  side-effects  of  any  cosmetic  or 
plastic  surgery  procedure,  including  any 
venous  disease  treatment  procedure. 

II 

It  is  further  ordered  That  respondents 
Vein  Clinics  of  America,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  D.  Brian  McDonagh. 
M.D..  individually  and  as  an  officer  and 
medical  director  of  said  corporation, 
and  respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale 
or  sale  of  any  venous  disease  treatment 
procedure  or  any  other  cosmetic  or 
plastic  surgery  procedure,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  making 
any  representation,  in  any  manner, 
directly  or  by  implication,  regarding: 

A.  The  success  rate  or  the  rate  at  which  a 
condition  is  likely  to  recur  or  return 
following  treatment  by  any  cosmetic  or 
plastic  surgery  procedure,  including  any 
venous  disease  treatment  procedure:  or 

B.  The  rate  or  nature  of  risks  to  health  or 
of  ad\-erse  cosmetic  side-effects  presented  by 
any  cosmetic  or  plastic  surgery  procedure. 
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including  any  venous  disease  treatment 
procedure; 

unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Ill 

//  is  further  ordered  That  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representative  covered  by  this 
Order,  respondents,  or  the  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

IV 

//  is  further  ordered  That  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  operating  divisions,  to  each 
of  their  managerial  employees,  and  to 
each  of  their  officers,  agents, 
representatives,  or  employees  engaged 
in  the  preparation  or  placement  of 
advertising  or  other  material  covered  by 
this  Order  and  shall  secure  from  such 
person  a  signed  statement 
acknowledging  receipt  of  this  Order. 


It  is  further  ordered  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  order'. 

\1 

It  is  further  ordered  That,  for  a  period 
of  ten  (10)  years  from  the  date  of  entry 
of  this  Order,  the  individual  respondent 
named  herein  shall  promptly  notify  the 
Commission  of  the  discontinuance  of 
his  present  business  or  employment, 
with  each  such  notice  to  include  the 
respondent's  new  business  address  and 
a  statement  of  the  nature  of  the  business 
or  employment  in  which  the  respondent 
is  newly  engaged  as  well  as  a 
description  of  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment. 


vn 

It  is  further  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  service 
upon  them  of  this  Order  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  the  requirements  of 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Vein  Clinics  of 
America,  Inc.,  a  Delaware  corporation, 
and  D.  Brian  McDonagh,  M.D..  its 
Chairman  of  the  Board  and  National 
Medical  Director  (hereinafter 
collectively  referred  to  as  "VCA ').  VCA 
markets  a  procedure  commonly  known 
as  "compression  sclerotherapy"  for 
treating  venous  disease,  including 
varicose  veins,  spider  veins  and  ulcers. 
VCA's  treatment  method,  which  it 
sometimes  refers  to  as  the  "MicroCure 
Process",  consists  of  injecting  solutions 
of  Sotradecol  (sodium  tetradecyl  sulfate) 
into  the  veins,  followed  by  compression 
of  the  area  with  a  bandage  and  post- 
procedure ambulation  by  the  patient. 
Proposed  respondents  currently  offer 
their  sclerotherapy  treatment  services  to 
the  public  at  twelve  clinics  located  in 
cities  in  California,  Georgia,  Illinois, 
Kansas,  Maryland  and  Virginia. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  proposed  respondents  deceptively 
advertised:  (1)  The  rate  at  which  venous 
disease  recurs  following  treatment  by 
VCA's  procedure  and  by  other  methods; 
(2)  the  newness  and  availabiUty  of  the 
treatment  method  administered  by  VCA; 
and  (3)  the  risks  to  health  and  of  adverse 
cosmetic  side-effects  presented  by 
VCA's  treatment  procedure  and  by  other 
methods  of  treating  venous  disease. 

Recurrence 

The  complaint  against  VCA  alleges 
that  proposed  respondents  falsely 
represented  that  varicose  veins  recur  at 
a  rate  of  approximately  65  to  85  percent 
in  five  years  following  surgical 
treatment  when,  in  fact,  the  rate  at 
which  venous  disease  recurs  five  years 


after  surgery  is  substantially  lower  than 
65  percent. 

The  complaint  also  alleges  that  VCA 
failed  to  posses  a  reasonable  basis  for 
claims  it  made  regarding  the  rate  at 
which  venous  disease  recurs  following 
treatment  by  VCA's  method  and  by 
other  treatment  methods.  In  brochures 
VCA  provided  to  prospective  customers, 
proposed  respondents  represented  that 
the  rate  at  which  venous  disease  recurs 
within  five  years  following  treatment  by 
VCA  is  less  than  3  percent.  VCA  also 
claimed  that  the  rate  at  which  venous 
disease  recurs  following  treatment  by 
hypertonic  saline  injections  is  "high." 
VGA's  brochures  also  represented  that 
there  is  virtually  no  recurrence  of 
venous  disease  among  patients  who 
have  undergone  treatment  by  VCA  after 
having  previously  undergone  surgery  or 
other  modes  of  treatment  and  that 
venous  disease  recurs  at  a  lower  rate 
following  treatment  by  VCA  than  by  any 
other  treatment  method.  The 
Commission  believes  that  these 
recurrence  rate  claims  are  deceptive 
because  at  the  time  proposed 
respondents  made  these  claims,  VCA 
did  not  posses  adequate  substantiation 
for  those  claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  recurrence  rate 
misrepresentations  cited  in  the 
complaint  in  several  ways.  First,  the 
order  (Part  I. A)  prohibits  proposed 
respondents  from  representing  that  the 
rate  at  which  varicose  veins  recur 
following  surgery  is  approximately  65  to 
85  percent  in  five  years. 

Second,  Part  I.A  further  prohibits 
proposed  respondents  from  otherwise 
misrepresenting  the  rate  at  which 
venous  disease  is  likely  to  recur  or 
return  following  treatment  by  any 
venous  disease  treatment  procedure. 

Third,  Part  II.  A  of  the  order  requires 
proposed  respondents  to  posses  a 
reasonable  basis  consisting  of  competent 
and  reliable  scientific  evidence 
substantiating  any  claim  regarding  the 
success  rate  or  the  rate  at  which  a 
condition  is  likely  to  recur  or  return 
following  treatment  by  any  cosmetic  or 
plastic  surgery  procedure,  including  any 
venous  disease  treatment  procedure. 

Newness  and  Availability 

The  Commission's  complaint  further 
alleges  that  proposed  respondents 
falsely  represented  that  VCA's  treatment 
procedure,  sometimes  referred  to  by 
VCA  as  the  "MicroCure  Process."  is  a 
unique  mode  of  treatment  that  is 
exclusively  available  from  VCA  and  that 
differs  materially  from  the  procedures 
generally  used  by  other  physicians  to 
treat  varicose  and  spider  veins.  The 
complaint  also  alleges  that  proposed 
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respondents  falsely  represented  that 
VGA's  procedure  is  a  newly  discxsvered. 
-previously  unavailable  method  of 
treating  varicose  and  spider  veins  and 
that  prior  to  the  opening  of  VGA, 
surgery  was  the  only  available  treatment 
for  large  varicose  veins. 

In  fact,  according  to  the  complaint, 
proposed  respondents'  treatment 
method  is  not  unique,  is  not  exclusively 
available  from  VGA  and  does  not  differ 
materially  from  the  procedures  used  by 
physicians  to  treat  varicose  and  spider 
veins.  Rather.  VGA's  procedure,  known 
within  the  medical  community  as 
compression  sclerotherapy,  can  be.  has 
been  and  is  regularly  performed  by 
other  physicians.  VGA's  procedure  is 
neither  a  new  nor  previously 
unavailable  method  of  treating  varicose 
and  spider  veins.  Moreover,  prior  to  the 
advent  of  VGA.  surger>'  was  not  the  only 
method  of  treating  large  varicose  veins. 

The  proposed  consent  order  prohibits 
the  alleged  misrepresentations.  First,  the 
consent  order  prohibits  proposed 
respondents  from  representing  that  prior 
to  VGA.  surgery  was  the  only  available 
treatment  for  large  varicose  veins  (Part 
I.B). 

Second,  the  proposed  consent 
prohibits  VGA  from  representing  that  its 
procedure  is  a  newly  discovered  and/or 
previously  unavailable  melhod  of 
treating  varicose  and  spider  veins  (Part 
I.G). 

Third,  the  proposed  consent  further 
prohibits  VGA  from  misrepresenting 
that  its  procedure  is  exclusively 
available  at  proposed  respondents' 
clinics  (Part  l.D). 

Finally,  the  proposed  order  broadly 
prohibits  VGA  from  making  any 
misrepresentations  regarding  the 
newness  of.  or  the  past  or  present 
availability  of.  any  cosmetic  or  plastic 
surgery  procedure,  including  any 
venous  disease  treatment  procedure 
(Part  IE). 

Risks  and  Side-EEfects 

The  complaint  also  alleges  that  VGA's 
brochures  and  advertisements  falsely 
represented  that  proposed  respondents' 
sclerotherapy  method  does  not  present 
the  risk  of  burning,  marking  or  scarring 
the  skin.  The  complaint  farther  alleges 
that  VGA  falsely  represented  that  the 
only  significant  risk  to  health  and  risk 
of  allergic  reaction  presented  by 
respondents'  method  is  that  of  a  mild 
allergic  reaction  in  1  in  1,000  patients. 

Intact,  according  to  Lhe  complaint. 
VGA's  sclerotherapy  can  result  in 
burning,  marking  and  scarring  the  skin. 
Injections  of  Sotradecol  may  cause 
ulcers  (open  sores)  to  form  if  it  extrudes 
onto  the  surface  of  the  skin  when 
injected,  leaving  scars,  and  may  result 


in  potentially  permanent  pigmentation. 
Sotradecol  can  also  cause  sever  allergic 
reactions,  including  the  possibility  of 
anaphylactic  shock. 

In  addition,  the  complaint  alleges  that 
proposed  respondents  failed  to  possess 
a  reasonable  basis  for  claims  that  VGA's 
sclerotherapy  presents  (a)  fewer 
significant  risks  to  health  than  other 
non-surgical  methods  of  treating  venous 
disease,  and  (b)  presents  fewer  risks  of 
adverse  cosmetic  side-effects  than  other 
methods  of  treating  venous  disease.  The 
Goramission  believes  these  claims  are 
deceptive  because  at  the  time  proposed 
respondents  made  these  claims,  they 
did  not  possess  adequate  substantiation 
for  those  claims. 

The  proposed  consent  order  addresses 
these  alleged  misrepresentations  in 
several  ways.  First,  the  proposed 
consent  prohibits  VGA  from 
representing  that  its  sclerotherapy  does 
not  present  the  risk  of  burning,  marking 
or  scarring  the  skin  (Part  I.F.I)  or 
presents  no  possibiHty  of  significant 
risks  to  health  (Part  LF.2). 

Second,  the  proposed  consent  broadly 
prohibits  VGA  from  misrepresenting  the 
safety,  risks,  or  potential  side-effects  of 
any  cosmetic  or  plastic  surger>' 
procedure,  including  any  venous 
disease  treatment  procedure  (Part  I.G). 

Third,  the  proposed  consent  order 
requires  VGA  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claims  about  the  rale 
or  nature  of  risks  to  health,  or  of  adverse 
cosmetic  side-effects,  presented  by  any 
cosmetic  or  plastic  surgery  procedure, 
including  any  venous  disease  treatment 
procedure  (Part  n.B). 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary 
(FR  Doc  94-3088  Filed  2-9-94;  8:45  am| 
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GENERAL  SERVICES 
ADMINISTRATION 

Business  Advisory  Board;  Meeting 

Meeting  Notice:  Notice  is  hereby 
given  that  the  General  Services 
Administration  (GSA)  Business 
Advisory  Board  will  meet  February  23. 
1994.  from  8  a.m.  to  4  p.m.  at  the 
General  Services  Administration 
Building  at  18th  and  F  Streets,  room 
6137.  Washington.  DG.  20405.  Notice  is 
required  by  the  Federal  Advisory 


Gommittee  Act.  5  U.S.C.  App.  2.  and  the 
implementing  regulation.  41  GFR  101-6. 

The  purpose  of  the  meeting  is  to 
provide  a  forum  to  discuss  the 
development  of  asset  management 
principles  that  will  guide  the 
management  of  GSA's  real  projierty 
portfolio.  The  agenda  for  this  meeting 
will  include  discussions  on  and 
recommendations  of  asset  management 
principles  to  guide  GSA's  ownership 
enterprise. 

The  meeting  will  be  open  to  the 
public. 

For  further  information,  contact 
Deborah  Schilling  (202)  501-9192  of  the 
Public  Buildings  Service.  Real  Estate 
Reinvention  Task  Force.  GSA. 
Washington.  DG  20405. 

Dated:  February  2.  1994. 
David  L.  Bibb, 

Deputy  Commissioner.  Public  Buildings 
Service. 

|FR  Doc.  94-3145  Filed  2-9-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary'  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.G. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Survey  of  Medicare  Beneficiar>' 
Understanding  of  the  Explanation  of 
Medical  Benefits — New — This  survey  of 
Medicare  beneficiary  understanding  of 
the  "Explanation  of  Your  Medicare  Part 
B  Benefits"  notice  is  needed  to  provide 
a  scientific  measure  of  the  effectiveness 
of  the  recently  revised  notice  and  to 
collect  beneficiaries  suggestions  for 
future  improvements.  Respondents: 
Individuals;  Total  Number  of 
Respondents:  400;  Frequency  of 
Response:  one  time;  Average  Burden  per 
Response:  15  minutes;  Estimated 
Annual  Burden:  100  hours. 

OMB  Desk  OlTicer,  Allison  Evdt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Glearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
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designated  above  at  the  following 
address: 

OMB  Reports  Management  Branch.  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
Dated:  January  28,  1994. 

Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

|FR  Doc.  94-3100  Filed  2-9-94;  8:45  am) 
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"greatest  economic  need"  for 
Administration  on  Aging  programs.  For 
information  about  those  programs, 
contact  Donald  Fowles.  Administration 
on  Aging.  HHS— telephone:  (202)  619- 
2614. 

For  information  about  the  Department 
of  Labor's  Lower  Living  Standard 
Income  Level  (an  ahemative  eligibility 
criterion  with  the  poverty  guidelines  for 
certain  Job  Training  Partnership  Act 
programs),  contact  Hugh  Davies.  Office 
of  Employment  and  Training  Programs, 
U.S.  Department  of  Labor — telephone: 
(202) 21&-5580. 

For  information  about  the  number  of 
persons  in  poverty  or  about  the  Census 
Bureau  (statistical)  poverty  thresholds, 
contact  Kathleen  Short.  Chief.  Poverty 
and  Wealth  Statistics  Branch.  U.S. 
Bureau  of  the  Census — telephone:  (301) 
763-8578. 


Size  of  family  unit 

Poverty 
guideline 

1  

$7,360 

9,840 

12  320 

2 

3 

4 

14  800 

5 

17,280 
19  760 

6 

7 

22^40 

8 

24.720 

Annual  Update  of  the  HHS  Poverty 

Guidelines 

AGENCY:  Department  of  Health  and 
Human  Services. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  an 

update  of  the  HHS  poverty  guidelines  to 

account  for  last  (calendar)  year's 

increase  in  prices  as  measured  by  the 

Consumer  Price  Index. 

EFFECTIVE  DATE:  These  guidelines  go  into     1994    POVERTY   GUIDELINES   FOR   ALL 

effect  on  the  day  they  are  published  STATES   (EXCEPT  ALASKA   AND   Ha- 

(unless  an  office  administering  a  WAII)  AND  THE  DISTRICT  OF  COLUM- 

program  using  the  guidelines  specifies  a         BlA 

different  effective  date  for  that 

particular  program). 

ADDRESSES:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation, 

Department  of  Health  and  Human 

Services  (HHS).  Washington,  D.C. 

20201. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  alwut  how  the  poverty 

guidelines  are  used  in  a  particular 

program,  contact  the  Federal  (or  other) 

office  which  is  responsible  for  that 

program.  .        ^         ,  For  family  units  with  more  than  8 

For  general  information  about  the  members,  add  $2,480  for  each 

poverty  guidelines  (but  not  for  additional  member.  (The  same 

information  about  how  they  are  used  in      increment  applies  to  smaller  family 
a  particular  program),  contact  Gordon         sizes  also,  as  can  be  seen  in  the  figures 
r  isner.  Office  of  the  Assistant  Secretary      above.) 
for  Planning  and  Evaluation.  HHS — 
telephone:  (202)  690-6141  1 994  povERTY  GUIDELINES  FOR 

For  mformation  about  the  Hill-Burton  ALASKA 

Uncompensated  Services  Program  (no-  la5>ra 

fee  or  reduced-fee  health  care  services  at 
certain  hospitals  and  other  health  care 
facilities  for  certain  persons  unable  to 
pay  for  such  care),  contact  the  Office  of 
the  Director,  Ehvision  of  Facilities 
Compliance,  HHS — telephone:  (301) 
44,3-5656.  The  Division  of  Facilities 
Compliance  notes  that  as  set  by  42  CFR 
124.505(b).  the  effective  date  of  this 
update  of  the  poverty  guidelines  for 
facilities  obligated  under  the  Hill- 
Burton  Uncompensated  Services 

Program  is  sixty  days  from  the  date  of  For  family  units  with  more  than  8 

this  publication.  members,  add  $3,100  for  each 

Under  a  recent  amendment  to  the  additional  member.  (The  same 

Older  Americans  Act,  the  figures  in  this      irrcrement  applies  to  smaller  family 
notice  are  the  figures  that  area  agencies       sizes  also,  as  can  be  seen  in  the  figures 
on  aging  should  use  to  determine  above.) 


Size  of  family  unit 

Poverty 
guideline 

1  

S9.200 

2 

12,300 
15  400 

3 

4 

18500 

5 

21  600 

6 ". 

24  700 

7 

27  800 

8 

30  900 

1994  Poverty  Guideunes  for 
Hawaii 


Size  of  family  unit 

Poverty 
guideline 

1 _ 

$8  470 

2 _„ „ 

3 

4 

11,320 
14.170 
17020 

5 

19,870 
22  720 

6 

7 

25i70 

8 

28,420 

For  family  units  with  more  than  8 
members,  add  $2,850  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above.) 

The  preceding  figures  are  the  1994 
update  of  the  poverty  guidelines 
required  by  sections  652  and  673(2)  of 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1981  (Pub.  L.  97-35).  As 
required  by  law,  this  update  reflects  last 
year's  change  in  the  Consumer  Price 
Index  (CPI-U);  it  was  done  using  the 
same  procedure  used  in  previous  vears. 

Section  673(2)  of  OBRA-1981  (42 
U.S.C.  9902(2))  requires  the  use  of  the 
poverty  guidelines  as  an  eligibility 
criterion  for  the  Community  Services 
Block  Grant  program,  while  section  652 
(42  U.S.C.  9847)  requires  the  use  of  the 
poverty  guidefines  as  an  eligibility 
criterion  for  the  Head  Start  program. 
The  poverty  guidelines  are  also  used  as 
an  eligibility  criterion  by  a  number  of 
other  Federal  programs  (both  HHS  and 
non-HHS).  When  such  programs  give  an 
OBRA-1981  citation  for  the  poverty 
guidelines,  they  cite  .section  673(2). 

The  poverty  guidelines  are  a 
simplified  version  of  the  Federal 
Government's  statistical  poverty 
thresholds  used  by  the  Bureau  of  the 
Census  to  prepare  its  statistical 
estimates  of  the  number  of  persons  and 
families  in  poverty.  The  poverty 
guidelines  issued  by  the  Department  of 
Health  and  Human  Services  are  used  for 
administrative  purposes — for  instance, 
for  determining  whether  a  person  or 
family  is  financially  eligible  for 
assistance  or  services  under  a  particular 
Federal  program.  The  poverty 
thresholds  are  used  primarily  for 
statistical  purposes.  Since  the  poverty 
guidelines  in  this  notice — the  1994 
guidelines — reflect  price  changes 
through  calendar  year  1993,  they  are 
approximately  equal  to  the  poverty 
thresholds  for  calendar  year  1993  which 
the  Census  Bureau  will  publish  in  late 
summer  1994. 

In  certain  cases,  as  noted  in  the 
relevant  authorizing  legislation  or 
program  regulations,  a  program  uses  the 
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poverty  guidelines  as  only  one  of 
several  eligibility  criteria,  or  uses  a 
percentage  multiple  of  the  guidelines 
(for  example.  130  percent  or  185  percent 
of  the  guidelines).  Some  other  programs, 
while  not  using  the  guidelines  to 
exclude  non-lower-inconie  persons  as 
ineligible,  use  them  for  the  purpose  of 
giving  priority  to  lower-income  persons 
or  families  in  the  provision  of  assistance 
or  services.  In  some  cases,  these  poverty 
guidelines  may  not  become  effective  for 
a  particular  program  until  a  regulation 
or  notice  specifically  applying  to  the 
program  in  question  has  been  issued. 
The  fKjverty  guidelines  given  above 
should  be  used  for  both  farm  and 
nonfarm  families.  Similarly,  these 
guidelines  should  be  used  for  both  aged 
and  non-aged  units.  The  poverty 
guidelines  have  never  had  an  aged/non- 
aged  distinction;  only  the  Census 
Bureau  (statistical)  poverty  thresholds 
have  separate  figures  for  aged  and  non- 
aged one-person  and  two-person  units. 

Definitions 

There  is  no  single  administrative 
definition  of  "income,"  "family." 
"family  unit."  or  "household"  that  is 
valid  for  all  programs  that  use  the 
poverty  guidelines.  Federal  programs 
may  use  administrative  definitions  that 
differ  somewhat  from  the  statistical 
definitions  given  below;  the  Federal 
office  which  administers  a  program  has 
the  responsibility  for  making  decisions 
about  administrati%'e  definitions. 
Similarly.  non-Federal  organizations 
which  use  the  poverty  guidelines  in 
non-Federally-fimded  activities  may  use 
administrative  definitions  that  differ 
from  the  statistical  definitions  given 
below.  In  either  case,  to  find  out  the 
precise  definitions  used  by  a  particular 
.  program,  one  must  consult  the  office  or 
organization  administering  the  program 
in  question.  The  following  statistical 
definitions  (derived  for  the  most  part 
from  language  used  in  U.S.  Bureau  of 
the  Census.  Current  Population  Reports. 
Series  P60-185  and  earlier  reports  in  the 
same  series)  are  made  available  for 
illustrative  purposes  only. 

(a)  Family.  A  family  is  a  group  of  two 
or  more  persons  related  by  birth, 
marriage,  or  adoption  who  live  together; 
all  such  related  persons  are  considered 
as  members  of  one  family.  For  instance, 
if  an  older  married  couple,  their 
daughter  and  her  husband  and  two 
children,  and  the  older  couple's  nephew 
all  lived  in  the  same  house  or 
apartment,  they  would  all  be  considered 
members  of  a  single  family. 

(b)  Unrelated  individual.  An 
unrelated  individual  is  a  person  15 
years  old  or  over  (other  than  an  inmate 
of  an  institution)  who  is  not  living  with 


any  relatives.  An  unrelated  individual 
may  be  the  only  p>erson  living  in  a  house 
or  apartment,  or  may  be  living  in  a 
house  or  apartment  (or  in  group  quarters 
such  as  a  rooming  house)  in  which  one 
or  more  persons  also  live  who  are  not 
related  to  the  individual  in  question  by 
birth,  marriage,  or  adoption.  Examples 
of  unrelated  individuals  residing  with 
others  include  a  lodger,  a  foster  child, 
a  ward,  or  an  employee. 

(c)  Household.  As  defined  by  the 
Bureau  of  the  Census  for  statistical 
purposes,  a  household  consists  of  all  the 
persons  who  occupy  a  housing  unit 
(house  or  apartment),  whether  they  are 
related  to  each  other  or  not.  If  a  family 
and  an  unrelated  individual,  or  two 
unrelated  individuals,  are  living  in  the 
same  housing  unit,  they  would 
constitute  two  family  units  (see  next 
item),  but  only  one  household.  Some 
programs,  such  as  the  food  stamp 
program  and  the  Low-Income  Home 
Energy  Assistance  Program,  employ 
administrative  variations  of  the 
"household"  concept  in  determining 
income  eligibility.  A  number  of  other 
programs  use  administrative  variations 
of  the  "family"  concept  in  determining 
income  eligibility.  Depending  on  the 
precise  program  definition  used, 
programs  using  a  "family"  concept 
would  generally  apply  the  poverty 
guidelines  separately  to  each  family 
and/or  unrelated  individual  within  a 
household  if  the  household  includes 
more  than  one  family  and/or  unrelated 
individual.  > 

(d)  Family  unit.  "Family  unit"  is  not 
an  official  U.S.  Bureau  of  the  Census 
term,  although  it  has  been  used  in  the 
poverty  guidelines  Federal  Register 
notice  since  1978.  As  used  here,  either 
an  unrelated  individual  or  a  family  (as 
defined  above)  constitutes  a  family  unit. 
In  other  words,  a  family  unit  of  size  one 
is  an  unrelated  individual,  while  a 
family  unit  of  two/three/etc.  is  the  same 
as  a  family  of  two/three/etc. 

(e)  Income.  Programs  which  use  the 
poverty  guidelines  in  determining 
eligibility  may  use  administrative 
definitions  of  "income"  (or  "countable 
income")  which  differ  from  the 
statistical  definition  given  below.  Note 
that  for  administrative  purposes,  in 
many  cases,  income  data  for  a  part  of  a 
year  may  be  annualized  in  order  to 
determine  eligibility — for  instance,  by 
multiplying  by  four  the  amount  of 
income  received  during  the  most  recent 
three  months. 

For  statistical  purposes — to  determine 
official  income  and  poverty  statistics — 
the  Bureau  of  the  Census  defines 
income  to  include  total  annual  cash 
receipts  before  taxes  from  all  sources, 
with  the  exceptions  noted  below. 


Income  includes  money  wages  and 
salaries  before  any  deductions;  net 
receipts  from  nonfarm  self-employment 
(receipts  from  a  person's  own 
unincorporated  business,  professional 
enterprise,  or  partnership,  after 
deductions  for  business  expenses);  net 
receipts  from  farm  self-employment  - 
(receipts  from  a  farm  which  one 
operates  as  an  owner,  renter,  or 
sharecropper,  after  deductions  for  farm 
operating  expenses);  regular  payments 
from  social  security,  railroad  retirement 
unemployment  compensation,  strike 
benefits  from  union  funds,  workers' 
compensation,  veterans'  payments, 
public  assistance  (including  Aid  to 
Families  with  Dependent  Children. 
Supplemental  Security  Income, 
Emergency  Assistance  money  payments, 
and  non-Federally-funded  General 
Assistance  or  General  Relief  money 
payments),  and  training  stipends; 
alimony,  child  support,  and  militar\ 
family  allotments  or  other  regular 
support  from  an  absent  family  member 
or  someone  not  living  in  the  household; 
private  pensions,  government  employee 
pensions  (including  military  retirement 
pay),  and  regular  insurance  or  annuity 
payments;  college  or  university 
scholarships,  grants,  fellowships,  and 
assistantships;  and  dividends,  interest, 
net  rental  income,  net  royalties,  periodic 
receipts  from  estates  or  trusts,  and  net 
gambling  or  lottery  winnings. 

For  official  statistical  purposes, 
income  does  not  include  the  following 
types  of  money  received:  Capital  gains; 
any  assets  drawn  doviTi  as  withdrawals 
from  a  bank,  the  sale  of  property,  a 
house,  or  a  car.  tax  refunds,  gifts,  loans, 
lump-sum  inheritances,  one-time 
insurance  payments,  or  compensation 
for  injury.  Also  excluded  are  noncash 
benefits,  such  as  the  employer-paid  or 
union-paid  portion  of  health  insurance 
or  other  employee  fringe  benefits,  food 
or  housing  received  in  lieu  of  wages,  the 
value  of  food  and  fuel  produced  and 
consumed  on  farms,  the  imputed  value 
of  rent  from  owner-occupied  nonfarm  or 
farm  housing,  and  such  Federal  noncash 
benefit  programs  as  Medicare,  Medicaid, 
food  stamps,  school  lunches,  and 
housing  assistance. 

Dated:  February  7.  1994. 
Donna  E.  Shalala. 

Secretary  of  Health  and  Human  Senices. 
|FK  Doc.  94-3229  Filed  2-9-94:  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

National  Childhood  Lead  Poisoning 
Prevention  Education  Conference 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
will  convene  the  following  conference 
cosponsored  by  the  Maternal  and  Child 
Health  Bureau,  Health  Resources  and 
Services  Administration;  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health; 
Food  and  Drug  Administration;  National 
Institute  of  Standards  and  Technology; 
Environmental  Protection  Agency; 
Department  of  Housing  and  Urban 
Development;  Consumer  Product  Safety 
Commission;  and  Department  of 
Defense. 

Name:  National  Childhood  Lead  Poisoning 
Prevention  Education  Conference — Building 
Better  Programs  in  Lead  Education. 

Times  and  dates:  8:30  a.m.-6^.m.,  March 
9,  1994;  8:30  a.ni.-5:30  p.m..  March  10,  1994; 
8:30  a.m.-ll  a.m.,  March  11,  1994. 

Place:  Atlanta  Renaissance  Hotel,  590  West 
Peachtree  Street  NW.,  Atlanta,  Georgia 
30308. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  To  bring  together  Federal,  State, 
and  local  entities  involved  in  lead  education 
to  share  information  on  effective  education 
programs,  materials,  and  strategies.  The 
conference  will  also  provide  training  on 
planning,  implementing,  and  evaluating 
educational  lead  programs. 

Matters  to  be  discussed:  Conference  topics 
to  be  discussed  include:  (1)  Conducting 
nwfds  assessments,  (2)  developing  goals  and 
objectives,  (3)  planning  communication 
strategies.  (4)  evaluating  programs.  (5) 
reaching  varied  audiences,  (6)  risk 
communications,  (7)  social  marketing.  (8) 
coordinating  efforts,  (9)  public/private  sector 
involvement,  (10)  assessing  effectiveness, 
and  (11)  communicating  results. 

Registration  forms  are  available  from  the 
contact  person  shown  below. 

Contact  person  for  more  information:  Niki 
Reiser.  Childhood  Lead  Poisoning  Prevention 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects  (F42),  NCEH,  CDC,  4770 
Buford  Highway,  NE.,  Chamblee,  Georgia 
30341,  telephone  404/488-7330. 

Dated:  February  3, 1994. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

|FR  Doc.  94-3047  Filed  2-9-94:  8:45  am) 
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CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection. 

Times  and  dates:  8:30  a.m.-S  p.m., 
Februarv  28, 1994;  8:30  a.ni.-3  p.m..  March 
1,1994. 

Place:  Sheraton  Century  Center  Hotel.  2000 
Century  Boulevard,  NE.,  Atlanta,  Georgia 
30345. 

Stotus;  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HFV 
prevention  efforts  including  maintaining 
surveillance  of  HIV  infection  and  AIDS,  the 
epidemiologic  and  laboratory  study  of  HIV 
and  AIDS,  information/education  and  risk 
reduction  activities  designed  to  prevent  the 
spread  of  HIV  infection,  and  other  preventive 
measures  that  become  available. 

Matters  to  be  discussed:  The  committee 
will  continue  to  review  the  reports  of  the  five 
subcommittees  which  conducted  an  external 
review  of  CDC's  HIV  prevention  programs. 
They  will  also  be  updated  on  current  HIV 
prevention  activities.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  person  for  more  information: 
Connie  Granoff,  Committee  Assistant,  Office 
of  the  Associate  Director  for  HIV/AIDS,  CDC, 
1600  Clifton  Road,  NE.,  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone  (404)  639- 
2918. 

Dated:  February  3, 1994. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

jFR  Doc.  94-3045  Filed  2-9-94;  8:45  ami 
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National  Committee  on  Vital  and  Health 
Statistics;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  committee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  and  dates:  1p.m. -5p.m.,  March  8, 
1994;  9  a.m.-5p.m..  March  9. 1994;  9  a.m.- 
1  p.m.,  March  10, 1994. 

Place:  Room  703A-729A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  committee  to  consider  reports  from  each 
NCVHS  subcommittee;  to  receive  reports 
from  offices  of  the  Department  of  Health  and 
Human  Services;  to  explore  infonnation 


needs  for  health  reform;  and  to  address  new 
business  as  appropriate. 

Contact  person  for  more  information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary. 
NCVHS,  NCHS.  room  1100,  Presidential 
Building.  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  301/436-7050. 

Dated:  February  3, 1994. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  94-3046  Filed  2-9-94;  8:45  a.m.) 
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Food  ar»d  Drug  Administration 
[Docket  No.  940-0025] 

Interim  Guidance  on  the  Voluntary 
LabeNng  of  Milk  and  Milk  Products 
From  Cows  That  Have  Not  Been 
Treated  With  Recomt>inant  Bovine 
Somatotropin 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing 
interim  guidance  on  the  labeling  of  milk 
and  milk  products  from  cows  that  have 
not  been  treated  with  recombinant 
bovine  somatotropin.  Several  States  and 
industry  and  consumer  representatives 
have  requested  guidance  from  FDA  on 
this  issue.  This  interim  guidance  is 
intended  to  respond  to  these  requests. 
DATES:  Written  comments  by  March  14, 
1994. 

ADDRESSES:  Submit  written  comments 
on  the  interim  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington  DC  20204,  202-205-^681. 
SUPPLEMENTARY  INFORMATION:  On 
November  5. 1993,  FDA  approved  a  new 
animal  drug  application  providing  for 
the  subcutaneous  use  of  sterile 
sometribove  zinc  suspension 
(recombinant  bovine  somatotropin 
(rbST)  or  a  recombinant  bovine  growth 
hormone  (rbGH))  in  lactating  dairy  cows 
to  increase  the  production  of  marketable 
milk  (58  FR  59946,  November  12,  1993). 
FDA  approved  the  product  because  the 
agency  had  determined  af)er  a  thorough 
review  that  rbST  is  safe  and  effective  for 
dairy  cows,  that  milk  from  rbST-treated 
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cows  is  safe  for  human  consumption, 
and  that  production  and  use  of  the 
product  do  not  have  a  significant  impact 
on  the  environment.  In  addition,  the 
agency  found  that  there  was  no 
significant  difference  between  milk  from 
treated  and  untreated  cows  and. 
therefore,  concluded  that  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  the  agency  did  not  have  the 
authority  in  this  situation  to  require 
special  labeling  for  milk  from  rbST- 
treated  cows.  FDA  stated,  however,  that 
food  companies  that  do  not  use  milk 
from  cows  supplemented  with  rbST 
may  voluntarily  inform  consumers  of 
this  fact  in  their  product  labels  or 
labeling,  provided  that  any  statements 
made  are  truthful  and  not  misleading. 
Several  States  and  industry  and 
consumer  representatives  have  asked 
FDA  to  provide  guidance  on  the  labeling 
of  milk  and  milk  products  from  cows 
that  have  not  been  treated  with  rbST. 

FDA  agrees  that,  with  the  expiration 
of  the  congressional  moratorium  on  the 
commercial  sale  of  rbST  on  February  3, 
1994,  the  issuance  of  guidance  would 
help  prevent  false  or  misleading  claims 
regarding  rbST.  FDA  views  this 
document  primarily  as  guidance  to  the 
States  as  they  consider  the  proper 
regulation  of  rbST  labeling  claims. 
Given  the  traditional  role  of  the  States 
in  overseeing  milk  production,  the 
agency  intends  to  rely  primarily  on  the 
enforcement  activities  of  the  interested 
States  to  ensure  that  rbST  labeling 
claims  are  truthful  and  not  misleading. 
The  agency  is  available  to  provide 
assistance  to  the  States. 

The  guidance  presented  here  reflects 
FD.^'s  interpretation  of  the  act  and  may 
be  relevant  to  States"  interpretation  of 
their  own  similar  statutes.  This 
document  does  not  bind  FDA  or  any 
State,  and  it  does  not  create  or  confer 
any  rights,  privileges,  benefits,  or 
immunities  for  or  on  any  persons. 
Furthermore,  this  document  reflects 
FDA's  current  views  on  this  matter. 
FDA  may  reconsider  its  position  at  a 
later  date  in  light  of  any  comments  it 
receives  on  this  guidance  document. 

Interested  persons  may.  on  or  before 
March  14.  1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  interim 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

The  text  of  the  interim  guidance 
follows: 


Interim  Guidance  on  ttie  Voluntary  Lat>eling 
of  Milk  and  Milk  Products  From  Cows  That 
Have  Not  Been  Treated  WItti  Recomt>lnant 
Bovine  Somatotropin 

Appropriate  Labeling  Stalemenls 

At  the  Federal  level,  statements  about  rbST 
in  the  labeling  of  food  shipped  in  interstate 
commerce  would  be  reviewed  under  sections 
403(a)  and  201(n)  of  the  act.  Under  section 
403(a)  of  the  act,  a  food  is  misbranded  if 
statements  on  its  label  or  in  its  labeling  are 
false  or  misleading  in  any  particular.  Under 
section  201(n).  both  the  presence  and  the 
absence  of  information  are  relevant  to 
whether  labeling  is  misleading.  That  is. 
labeling  may  be  misleading  if  it  fails  to 
disclose  facts  that  are  material  in  light  of 
representations  made  about  a  product  or  facts 
that  are  material  with  respect  to  the 
consequences  that  may  result  from  use  of  the 
product.  Thus,  certain  labeling  statements 
about  the  use  of  rbST  may  be  misleading 
unless  they  are  accompanied  by  additional 
information.  This  guidance  is  based  on  the 
use  of  the  false  ur  misleading  standard  in  the 
Federal  law.  which  is  incorporated  in  many 
States'  food  and  drug  laws.  States  may  also 
have  additional  authorities  that  are  relevant 
in  regulating  such  claims. 

Because  of  the  presence  of  natural  bST  in 
milk,  no  milk  is  "bST-free."  and  a  "bST-free" 
labeling  statement  would  be  false.  Also,  FDA 
is  concerned  that  the  term  "ibST  free  "  may 
imply  a  compositional  difference  between 
milk  from  treated  and  untreated  cows  rather 
than  a  difference  in  the  way  the  milk  is 
produced.  Instead,  the  concept  would  better 
be  formulated  as  "from  cows  not  treated  with 
rbST"  or  in  other  similar  ways.  However, 
even  such  a  statement,  which  as.serts  that 
rbST  has  not  been  used  in  the  production  of 
the  subject  milk,  has  the  potential  to  be 
misunderstood  by  consumers.  Without 
proper  context,  such  statements  could  be 
misleading.  Such  unqualified  statements  may 
imply  that  milk  from  untreated  cows  is  safer 
.  or  of  higher  quality  than  milk  from  treated 
cows.  Such  an  implication  would  be  false 
and  misleading. 

FDA  believes  such  misleading  implications 
could  best  be  avoided  by  the  use  of 
accompanying  information  that  puts  the 
statement  in  a  proper  context.  Proj>er  context 
could  be  achieved  in  a  number  of  different 
ways.  For  example,  accompanying  the 
statement  "from  cows  not  treated  with  rbST" 
with  the  statement  that  "No  significant 
difference  has  been  shown  between  milk 
derived  from  rbST-treated  and  non-rbST- 
treated  cows"  would  put  the  claim  in  proper 
context.  Proper  context  could  also  be 
achieved  by  convoying  the  firm's  reasons 
(other  than  safety  or  quality)  for  choosing  not 
to  use  milk  from  cows  treated  with  rbST,  as 
long  as  the  label  is  truthful  and 
nonmisleading. 

States  should  evaluate  any  labeling 
statement  about  rbST  in  the  context  of  the 
complete  label  and  all  labeling  for  the 
product,  as  well  as  of  any  advertising  for  the 
product.  Available  data  on  consumers' 
perceptions  of  the  label  statements  could  also 
be  used  to  determine  whether  a  statement  is 
misleading. 

SubstanHation  of  Labeling  Qaims 


There  is  currently  no  way  to  differentiate 
anal>'tically  between  naturally  occurring  bST 
and  recombinant  bST  in  milk,  nor  are  there 
any  measurable  compositional  differences 
between  milk  from  cows  that  receive 
supplemental  bST  and  milk  from  cows  that 
do  not.  Therefore,  to  ensure  that  claims  that 
milk  comes  from  untreated  cows  are  valid. 
States  could  require  that  firms  that  use  such 
claims  establish  a  plan  and  maintain  records 
to  substantiate  the  claims,  and  make  those 
records  available  for  inspection  by  regulatory 
officials.  The  producer  of  a  product  labeled 
with  rbST  claims  should  be  able  to 
demonstrate  that  all  milk-derived  ingredients 
in  the  product  are  from  cows  not  treated  with 
rbST.  Failure  to  maintain  records  would 
make  it  difficult  for  a  firm  to  defend  itself  in 
the  face  of  circumstantial  evidence  that  it  is 
using  rbST  or  selling  milk  from  treated  cows. 
In  some  situations  (e.g.,  dairy  cooperatives 
that  only  process  milk  from  untreated  cows). 
States  may  decide  that  affidavits  fnjin 
individual  farmers  and  processors  are 
adequate  to  document  that  milk  or  milk 
products  received  by  the  firm  were  from 
untreated  cows. 

States  should  consider  requiring  that  firms 
that  use  statements  indicating  that  their 
product  is  "certified"  as  not  from  cows 
treated  with  rbST  be  participants  in  a  third 
party  certification  program  to  verify  that  the; 
cows  have  not  been  injected  with  rbST. 
States  could  seek  to  ensure  that  certification 
programs  contain  the  following  elements: 
Participating  dair>'  herds  should  consist  of 
animals  that  have  not  been  supplomented 
with  rbST.  The  program  should  he  able  to 
track  each  cow  in  the  herd  over  time.  Milk 
from  non-rbST  herds  should  be  kept  separate 
from  other  milk  by  a  physical  segregation, 
verifiable  by  a  valid  paper  trail,  throughout 
the  transportation  and  processing  steps  until 
the  finished  milk  or  dairy  product  is  in  final 
packaged  form  in  a  labeled  container.  Th«' 
physical  handling  and  recordkeeping 
provisions  of  such  a  program  would  be 
neces.sary  not  because  of  any  safety  conLcrns 
about  milk  from  treated  cows  but  to  ensure 
that  the  labeling  of  the  milk  is  not  false  or 
misleading. 

Dated:  Februan,'  17.  1994, 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Dcx:.  94-3214  Filed  2-B-94:  9 
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Indian  Health  Service 

Tribal  Management  Program  for 
American  Indians/Alaska  Natives: 
Grants  Application  Announcement 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  competitive  grant 
applications  for  tribal  management 
grants  for  American  Indians/Alaska 
Natives. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  that  competitive  grant 
applications  are  now  being  accepted  for 
Tribal  Management  Grants  for  American 
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Indians/Alaska  Natives.  These  grants  are 
established  under  the  authority  of 
section  103(b)(2)  and  section  103(e)  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act,  Pub.  L.  93- 
638,  as  amended  by  Pub.  L.  100-472,  25 
U.S.C.  450h(b)(2).  There  will  be  only 
one  funding  cycle  during  fiscal  year 
(FY)  1994.  This  program  is  described  at 
93.228  in  the  Catalog  of  Federal 
Domestic  Assistance.  These  grants  will 
he  awarded  and  administered  in 
accordance  with  this  announcement; 
Department  of  Health  and  Human 
Services  regulations  governing  Pub.  L. 
93-638  grants  at  42  CFR  36.101  et  seq. 
and  45  CFR  part  92,  Department  of 
Health  and  Human  Services.  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  or  45  CFR  part 
74,  Administration  of  Grants  to  Non- 
profit Recipients;  the  Public  Health 
Service  Grant  Policy  Statement;  and 
applicable  Office  of  Management  and 
Budget  Circulars.  Executive  Order 
12372  requiring  intergovernmental 
review  is  not  applicable  to  this  program. 
Therefore,  this  program  is  not  subject  to 
the  Public  Health  System  Reporting 
requirements  as  referenced  in  Executive 
Order  12372.  Public  Health  Ser\'ice 
urges  applicants  submitting  feasibility 
studies  or  health  plans  to  address 
specific  objectives  of  Healthy  People 
2000.  Such  interested  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325 
(Telephone  202-783-3238). 
DATES:  A.  Application  Receipt  Date — An 
original  and  two  (2)  copies  of  the 
completed  grant  application  must  be 
submitted  with  all  required 
documentation  to  the  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Twinbrook  Building,  suite  300,  12300 
Twinbrook  Parkway,  Rockville, 
Maryland  20852,  by  close  of  business 
March  28,  1994. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
with  hand  carried  applications  received 
by  close  of  business  5  p.m.  or  (2) 
postm.irked  on  or  before  the  deadline 
and  received  in  time  to  be  reviewed 
along  with  all  other  timely  applications. 
A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Late  applications  not  accepted 
for  processing  will  be  returned  to  the 


applicant  and  will  not  be  considered  for 
funding. 
B.  Additional  Dates: 

1.  Application  Review:  April  25. 1994 

2.  Applicants  Notified  of  Results:  On  or 
about  June  17.  1994  (approved, 
recommended  for  approval  but  not 
funded,  or  disapproved) 

3.  Anticipated  Start  Date:  August  1, 
1994. 

CONTACTS  FOR  ASSISTANCE:  For  Tribal 
Management  Grant  program 
information,  contact  Ms.  Bea  Bowman, 
Division  of  Community  Services,  Indian 
Health  Service,  Parklawn  Building, 
room  6A-05,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  (301)  443- 
6840.  For  grant  application  and  business 
management  information,  contact  Mrs. 
Kay  Carpentier,  Grants  Management 
Branch,  Indian  Health  Service, 
Twinbrook  Building,  suite  100.  12300 
Twinbrook  Parkway.  Rockville. 
Maryland  20852.  (301)  443-5204.  (The 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose,  eligibility 
and  documentation,  funding  priorities, 
project  types,  funds  available, 
limitations,  period  of  support  and 
application  procedures  for  FY  1994. 

A.  General  Program  Purpose 

The  purpose  of  the  Tribal 
Management  Grant  Program  is  to 
improve  the  management  capacity  of  a 
tribal  organization  to  enter  into  a 
contract  under  the  Indian  Self- 
Determination  Act,  Pub.  L.  93-638. 
Tribal  management  grants  assist  tribes 
and  tribal  organizations  in  preparing  to 
assume  operation  of  all  or  part  of  an 
existing  IHS  direct  operated  health  care 
program  by  enabfing  them  to  develop 
and  maintain  their  management 
capabilities. 

In  addition,  tribal  management  grants 
are  available  to  any  tribal  organization 
under  the  authority  of  Public  Law  93- 
638  section  103(e)  for  (1)  obtaining 
technical  assistance  from  providers 
designated  by  the  tribal  organization, 
including  tribal  organizations  that 
operate  mature  contracts,  for  the 
purpose  of  program  planning  and 
evaluation,  including  the  development 
of  any  management  systems  necessary 
for  contract  management,  and  the 
development  of  cost  allocation  plans  for 
indirect  cost  rates;  and  (2)  planning, 
designing,  and  evaluating  Federal  health 
programs  serving  the  tribe,  including 
Federal  administrative  functions. 

Tribal  management  grants  may  not  be 
used  to  support  operational  programs, 
ur  to  supplement  existing  public  and 
private  resources.  The  grants  may, 


however,  be  used  as  matching  shares  for 
other  Federal  grant  programs  that 
develop  tribal  capabilities  to  contract  for 
the  administration  and  operation  of 
health  programs. 

Note:  Projects  related  to  water,  sanitation, 
waste  management;  and  long  term  care: 
tuition,  fees.  stip>ends  for  certification  and 
training  of  staff  providing  direct  services:  and 
design  and  planning  of  construction  for 
facilities  will  not  be  considered  eligible  for 
review.  Projects  which  include  training  and 
technical  assistance  on  the  pending 
regulations  for  Indian  Self-Determination  and 
Education  Assistance  Act,  Pub.  L.  93-638.  as 
amended  by  Pub.  L  100-472,  will  not  be 
considered  for  funding.  Inclusion  of  these 
activities  in  a  proposed  project  shall  render 
the  application  ineligible  and  the  application 
will  be  returned  to  the  applicant. 

B.  Eligibility  and  Documentation 

Any  federally  recognized  Indian  tribe 
or  Indian  tribal  organization  is  eligible 
to  apply  for  a  grant,  however,  only  one 
tribal  management  grant  will  be 
awarded  and  funded  to  a  tribe  or  tribal 
oi^anization  per  funding  cycle.  Eligible 
applicants  include  tribal  organizations 
that  operate  mature  contracts  who  are 
designated  by  a  tribe  or  tribes  to  provide 
technical  assistance  and/or  training. 

The  following  documentation  is 
required: 

1.  Documentation  of  new  federally 
recognized/restored  tribes — A  copy  of 
the  Federal  Register  Notice  of  letter  from 
the  Bureau  of  Indian  Affairs  (BIA) 
verifying  tribal  status. 

2.  Tribal  Resolution — (a)  A  resolution 
of  the  Indian  tribe(s)  served  by  the 
project  must  accompany  the 
application;  (b)  Applications  which 
propose  projects  to  include  more  than 
one  Indian  tribe  must  include 
resolutions  from  all  tribes  to  be  ser\'ed; 
and  (c)  Applications  by  tribal 
organizations  will  not  require  a  specific 
tribal  resolution(s)  if  the  current  blanket 
tribal  resolution(s)  under  which  they 
operate  would  encompass  the  proposed 
grant  activities. 

C.  Funding  Priorities 

The  IHS  has  established  the  following 
funding  priorities  for  awarding  tribal 
management  grants.  Funding  priorities 
were  published  for  public  comment  in 
the  Federal  Register  on  November  23. 
1992,  at  57  FT*  54986  and  retained  with 
clarification  as  published  on  March  12, 
1993  at  58  FR  13605. 

Priority  I 

An  Indian  tribe  that  has  received 
Federal  recognition  (new,  restored, 
untemiinated,  funded  or  unfunded) 
within  the  past  tliree  (3)  years  and  is 
preparing  to  contract  under  Pub.  L.  93- 
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638  to  assume  operation  of  health  care 
services. 

Priority  n 

An  Indian  tribe  or  Indian  tribal 
organization  currently  contracting  with 
IHS.  with  a  stated  intention  to  contract 
all  or  part  of  an  existing  IHS  operated 
service  unit  or  health  program. 
Applicants  meeting  this  profile  must 
have  current  certified  management 
systems,  i.e.  BIA.  IHS.  or  CPA  certified; 
and  resolutions  of  support  from  the 
tribes  to  t>e  served  by  the  project  in  a 
multi-tribal  ser\'ice  unit. 

Priority  m 

An  Indian  tribe  or  Indian  tribal 
organization  stating  an  interest  in 
contracting  IHS  health  programs  for  the 
first  time.  Applicants  meeting  this 
profile  must  have  current  certified 
management  systems,  i.e.  BIA.  IHS.  or 
CPA  certified;  or  respond  within  a 
specific  time  period  in  the  first  quarter 
of  the  grant  period  to  establish  certified 
management  systems  to  begin  receiving 
federal  funds. 

Priority  IV 

An  Indian  tribe  or  Indian  tribal 
organization  stating  an  interest  in 
planning,  designing  and  evaluating 
Federal  health  programs  serving  the 
tribe,  including  Federal  administrative 
functions. 

Priority  V 

An  Indian  tribe  or  Indian  tribal 
organization  currently  contracting  IHS 
tribal  programs,  i.e..  Community  Health 
Representative  program.  Alcohol 
programs.  Emergency  Medical  Services, 
etc..  and  are  seeking  improvement  or 
expansion  of  existing  tribal  health 
management  structure  witliout  further 
contracting. 

D.  Project  Types 

The  Tribal  Management  Grant 
Program  consists  of  seven  (7)  types  of 
projects:  (1)  Feasibility  studies.  (2) 
planning.  (3)  development  of  tribal 
health  management  structure.  (4)  human 
resources  development.  (5)  evaluation. 
(6)  technical  assistance  and  (7)  Federal 
programs  analysis. 

Note:  The  above  listing  of  project  tj-pes  are 
not  subject  to  prioritization. 

Applications  shall  address  only  one 
project  type  as  opposed  to  a 
combination  of  two  or  more  project 
types. 

Project  Types  Descriptions 

1.  Feasibility  Study — a  study  of  a 
specific  mS  program  or  segment  of  a 
program  to  determine  if  tribal 
management  of  the  program  is  possible. 


This  study  shall  indicate  necessary 
plans,  approach,  training  and  resources 
required  to  assume  tribal  management 
of  the  program.  The  study  shall  include 
a  minimum  of  four  (4)  major 
components: 

a.  Health  needs  and  health  care 
services  assessments,  which  identify 
existing  health  care  services  and 
delivery  system,  program  division 
issues,  health  status  indicators,  unmet 
needs,  volume  projections,  and  demand 
analysis. 

b.  Management  analysis  of  existing 
management  structure,  proposed 
management  structure,  implementation 
plans  and  requirements,  and  personnel 
staffing  requirements  and  recruitment 
barriers. 

c.  Financial  analysis  of  historical 
trends  data,  financial  projections  and 
new  resource  requirements  for  program 
and  management  costs,  and  analysis  of 
potential  revenues  from  Federal/Non- 
Federal  sources. 

d.  Decision  stage  which  incorporates 
findings;  conclusions  and 
recommendations;  and  presentation  of 
the  feasibility  study  and 
recommendations  to  the  governing  body 
to  determine  whether  tribal  assumption 
of  the  health  program(s)  is  desirable  or 
warranted. 

2.  Plan — a  collection  of  data  to 
establish  goals,  policies,  and  procedures 
for  operation  of  tribal  health  programs. 
Health  plans  shall  specify  IHS  health 
programs  and  the  priority  order  in 
which  the  tribe  will  assume  operation  of 
these  programs.  A  plan  shall  include  a 
minimum  of  four  components: 

a.  Sur\'ey  and  analysis  of  the 
population's  needs. 

b.  Prioritization  of  health  needs  and 
programs. 

c.  Statement  of  goals  and  objectives 
for  each  program  to  be  assumed. 

d.  Strategy  including  policies  and 
procedures  for  tribal  assumption  and 
operation  of  each  program. 

3.  Development  of  Tribal  Health 
Management  Structure — erection  or 
enhancement  and  implementation  of 
systems  to  manage,  organize  or  direct 
health  programs.  Management 
structures  include  health  department 
structure  and  organization,  tribal  health 
boards,  systems  for  accounting, 
personnel,  third  party  billing,  medical 
records,  etc..  upgrading  to  achieve 
accreditation  through  Joint  Commission 
on  Accreditation  of  Health 
Organizations  (jCAHO)  or  development 
of  fiscal  and  patient  registration  systems 
to  meet  requirements  of  Federally 
Qualified  Health  Centers  (FQHC). 
Management  structure  projects  shall 
include  at  minimum  the  following: 

a.  Description  of  existing  structures. 


b.  Explanation  of  the  purpose  and 
design  of  the  proposed  management 
structure. 

c.  Identification  of  improvements 
expected  and  impact  of  newly  created  or 
enhanced  management  structure 
proposed. 

d.  Short  range  and  long  range 
strategies  for  tribal  operation  of  the 
management  structure. 

4.  Human  Resources  Development — 
development  of  a  particular  skill  or 
group  of  skills  required  for  tribal  staff  to 
manage  or  operate  an  IHS  program.  The 
human  resources  development  plan 
shall  at  minimum  include: 

a.  Training  needs  assessment  and 
analysis  of  education,  skills  and 
experience  of  current  staff  and  future 
requirements. 

b.  Assessment  of  management  and 
administrative  competence  required  to 
meet  short  range  (1-2  years)  and  long 
range  (not  more  than  5  years)  needs 
coupled  with  identification  of 
organizational  needs. 

c.  Identification  of  short  range  and 
long  range  management  training 
program. 

5.  Evaluation  Studies — a  systematic 
collection,  analysis,  and  interpretation 
of  data  to  determine  the  value  of  current 
tribal  health  programs.  Evaluation 
studies  shall  at  minimum  include: 

a.  Effects  of  any  previous  studies  as 
related  to  the  goals  and  objectives, 
policies  and  procedures,  or  programs  on 
target  groups. 

b.  A  description  of  the  current  tribal 
health  programs'  effectiveness  and 
efficiency,  including  direct  services, 
financial  management,  personnel,  data 
collection  and  analysis,  third  party 
billing,  etc. 

c.  Identification  of  what  could  be 
done  to  improve  the  health  care  deliver) 
system(s). 

'  6.  Technical  Assistance — aid  or  help 
from  providers  designated  by  the  tribal 
organization,  including  tribal 
organizations  that  operate  mature 
contracts,  for  the  purposes  of  program 
planning  and  evaluation,  including 
development  of  any  management 
systems  necessary  for  contract 
management,  and  development  of  cost 
allocation  plans  for  indirect  cost  rates. 
For  example,  an  Indian  tribe  or  Indian 
organization  may  wish  to  seek  technical 
assistance  from  a  tribe  to  develop  a 
managed  care  component  for  a  direct 
ser\-ice  delivery  system. 

7.  Federal  Programs  Analysis — 
projects  focused  on  planning,  designing 
and  evaluating  Federal  programs  serving 
the  tribe,  including  Federal 
administrative  functions.  For  example  a 
tribe  or  tribal  organization  may  wish  to 
evaluate  IHS  direct  services  programs 
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such  as  Contract  Health  Services. 
Mental  Health,  Public  Health  Nursing. 
etc. 

E.  Funds  Available,  Limitations  and 
Period  of  Support 

1.  Funds  available — It  is  anticipated 
that  approximately  $5,000,000  will  be 
available  for  approximately  75  new  and 
continuation  grants  averaging  $67,000 
cacJi.  Grant  funding  levels  include  both 
direct  and  indirect  costs. 

2.  Limitations — Only  one  grant  project 
will  be  awarded  per  tribe  or  tribal 
organization.  A  current  tribal 
management  grantee  whose  project  will 
not  be  completed  within  the  current 
grant  period  will  not  be  awarded  new, 
renewal  or  competing  continuation 
grants. 

3.  Period  of  support — (a)  feasibility 
studies  and  planning  projects  are 
limited  to  one  year  (12  months)  funding; 
(b)  projects  regarding  tribal  management 
structure,  human  resources 
development,  evaluation,  technical 
assistance,  and  Federal  programs 
analysis  may  be  funded  up  to  three  (3) 

\  ears  in  annua!  budget  periods 
depending  upon  the  defined  scope  of 
work. 

F.  The  Tribal  Management  Grant 
Application  Kit 

A  Tribal  Management  Application 
Kit,  including  the  required  PHS  form 
and  Narrative  PHS  5161-1  (Rev.  7/92) 
(OMB  Approval  No.  0937-0189)  and  the 
U.S.  Government  Standard  fonns  (SF- 
424,  SF-424A  and  SF-424B),  may  be 
obtained  from  the  Grants  Management 
Branch,  Division  of  Acquisition  and 
Grants  Operations,  IHS,  Twinbrook 
Metro  Plaza,  suite  100,  12300 
Twinbrook  Parkway,  Rockville,  MD 
20852.  telephone  (301)  443-5204.  (Note: 
This  is  not  a  toll  free  number.) 

G.  Grant  Application  Requirements 

All  applications  must  be  singled- 
spaced,  typewritten,  and  consecutively 
numbered  pages  using  black  type  not 
smaller  than  12  characters  per  one  inch, 
with  conventional  border  margins,  on 
only  one  side  of  standard  size  81/2  x  11 
paper  that  can  be  photocopied.  All 
applications  must  include  the  following 
in  the  order  presented: 
— Tribal  Resolution(s)  and 

Documentation  (B.  Eligibility  and 

Documentation), 
— Standard  Form  424,  Application  for 

Federal  Assistance, 
—Standard  Form  424A,  Budget 

Information — Non-Construction 

Programs,  (pages  1  and  2), 
— Standard  form  424B,  Assurances — 

Non-Construction  Programs  (front  and 

back). 


— Checklist  (pages  23-24)  Note:  Each 

standard  form  and  the  checklist  is 

f;ontained  in  the  PHS  Grant 

Application.  Form  PHS  5161-1 

(Revised  7/92), 
—A  one-page  project  abstract  (H.  1.), 
— A  table  of  contents  (H.  2.), 
— Introduction  (H.  3.), 
— Need  for  Assistance  (H.  4.), 
— Objective(s),  Results,  and  Benefits 

Expected  (H.  5), 
— Approach  (H.  6.), 
— Evaluation  (H.  7), 
— Key  Personnel  (H.  8.), 
— Budget  Justification  and  Management 

Controls  (H.  9),  and 
— Appendix  to  include: 
•Resumes  (Curriculum  Vitae)  of  key 

staff, 
•Position  descriptions  for  key  staff, 
•Organizational  chart. 
•Copy  of  current  negotiated  indirect 

cost  rate  agreement. 
•A  map  of  the  area  to  benefit  from  the 

project, 
•A  copy  of  the  survey  instrument,  if 

used. 
•Application  Receipt  Card,  PHS— 3038- 

1  Rev.  5-90. 

H.  Application  Narrative  Instructions, 
Application  Standards  (Criteria)  and 
Weights 

The  following  instructions  for 
preparing  the  application  narrative  also 
constitute  the  standards  (criteria  or  basis 
for  evalaution)  for  reviewing  the 
application  to  approve  or  disapprove. 
Weights  assigned  each  section  are  noted 
in  parenthesis. 

1.  Abstract — An  abstract  may  not 
exceed  one  typewritten  page,  the 
abstract  should  clearly  present  the 
application  in  summary  form,  from  a 
"who-what-when-where-how-cost" 
point  of  view  so  that  reviewers  see  how 
the  multiple  parts  of  the  application  fit 
together  to  form  a  coherent  whole. 

2.  Table  of  Contents — Provide  a  one 
page  typewritten  table  of  contents. 

Narrative:  Please  describe  the 
<:omplete  project  in  clear  and  succinct 
language  as  application  reviewers  may 
have  little  or  no  knowledge  regarding 
the  tribe  or  tribal  organization.  It  should 
be  organized  as  described  in  this 
section,  should  not  exceed  25  single 
spaced  pages,  and  address  the 
following:  (Note:  Application  narratives 
exceeding  25  pages  will  not  be  accepted 
for  review.) 

3.  Introduction  (5  pts.) 

a.  Identify  the  funding  priority  and 
justify  the  priority  selected. 

b.  Identify  the  type  of  project. 

c.  State  the  type  (specific  or  blanket) 
and  date  of  resolution  submitted  with 
the  application.  (Refer  to  B.  Eligibility 
and  Documentation). 


d.  Describe  the  population  to  be 
served  by  management  of  tribal  health 
programs  and  the  number  of  eligible 
beneficiaries. 

e.  Provide  a  precise  location  of  the 
project  and  area  to  be  served  by  the 
proposed  project  including  a  map 
(include  the  map  in  the  appendix). 

4.  Need  for  Assistance  (10  pts.) 

a.  Explain  the  reason  for  the  project. 

b.  Describe  the  tribe's  current  health 
operations  including  whether  the  tribe 
has  a  health  department,  how  long  it  has 
been  operating,  what  programs  or 
services  are  currently  provided  and 
indicate  accomplishments  using 
statistics  if  available. 

c.  Describe  the  overall  and  specific 
need  for  assistance  by  explaining  the 
current  and  past  situation  or  demand 
and  unmet  need  (i.e.,  resources,  staffing, 
equipment,  training,  etc.). 

d.  Identify  relevant  environmental, 
economic,  social,  financial  or 
organizational  programs  requiring, 
solutions. 

e.  Include  relevant  statistical  data  to 
support  the  need  and  include  examples. 

f.  Describe  the  relationship  between 
this  project  and  other  federally  funded 
work  planned,  anticipated,  or 
underway. 

g.  Identify'  all  previous  and/or  current 
tribal  management  grants  received, 
dates  of  funding,  and  project 
accomplishments  (Do  not  include 
copies  of  reports). 

5.  Objective(s)  Results  and  Benefits 
Expected  (20  pts.) 

a.  State  is  measurable  terms,  realistic 
principal  and  subordinate  objectives  of 
the  project. 

b.  Identify  the  expec;ted  results. 
benefits  and  outcome  or  product  to  be 
derived  from  each  objective  of  the 
project. 

c.  Identify  who  will  do  what,  when, 
and  how,  relating  to  the  anticipated 
outcome  of  the  project. 

6.  Approach  (20  pts.) 

a.  Outline  and  describe  the  major 
tasks  and  activities  with  the  objective(s) 
to  be  achieved. 

b.  Include  a  workplan  with  start, 
target  milestones  and  completion  dates 
on  a  calendar  timeline. 

c.  Discuss  present  or  proposed  staffing 
of  the  project.  Position  descriptions  for 
key  personnel  must  be  included  in  the 
Appendix. 

d.  Describe  data  sources, 
management,  quality  control,  and 
analysis  by  addressing: 

1.  Data  to  be  collected,  by  whom,  and 
time  intervals  in  the  project, 

2.  Data  sources  and  how  access  to  the 
sources  will  be  attained, 

3.  Procedure  to  collect,  receive,  code 
and  prepare  the  data  for  analysis. 
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4.  How  data  %vill  be  kept  conRdential 
and  secure. 

5.  Contingency  plan  for  low  response 
rates, 

6.  How  completeness  and  accuracy  of 
data  will  be  measured  and  assured. 

7.  Plan  for  statistical  or  non-statistical 
analyses  of  data, 

8.  Include  a  copy  of  survey 
instruinent(s).  if  used. 

e.  If  use  of  consultants  or  contractors 
is  proposed  or  anticipated,  provide  a 
detailed  scope  of  work  which  clearly 
defines  the  deliverable  or  outcomes 
anticipated:  and  qualifications  and 
experience  requirements. 

f.  Identify  who  will  review  and  accept 
the  work  products  of  the  project 
deliverable/outcomes,  including  work  to 
be  performed  by  consultants  or 
contractors. 

7.  Evaluation  (15  pts.) 

a.  State  how  it  will  be  determined  if 
the  project's  objectives  were  achieved 
and  how  the  accomplishment  of  those 
objectives  can  be  attributed  to  the 
project. 

b.  Discuss  the  criteria  to  be  used  to 
evaluate  results  and  benefits. 

c.  Explain  the  methodology  that  will 
be  used  to  determine  if  the  needs 
identified  for  the  project  are  being  met 
and  if  the  project's  outcomes  identified 
are  being  achieved. 

8.  Key  Personnel  (15  pts.) 

a.  Provide  job  position  descriptions 
and  resumes  (if  applicable)  for  key  staff. 

b.  Identify  qualifications  and 
experience  requirements  for  consultants 
or  contractors  if  use  is  anticipated. 

c.  State  the  tribe's  approved  Indian 
Preference  policy. 

9.  Budget  Justification  and 
Management  Control  (15  pts.) 

a.  Provide  a  bud^  justification  in 
accordance  with  the  budget  narrative 
instructions  contained  on  page  21  of 
form  PHS  5161-1 

b.  Describe  where  the  project  will  be 
housed,  i.e.,  facilities  and  equipment 
available. 

c.  List  equipment  and  software 
purchases  necessary  for  implementation 
of  the  project;  include  descriptive 
rationale  and  justification  for  computer 
hardware/software. 

d.  Describe  the  management  control  of 
the  tribe/tribal  organization  over  the 
direction  and  acceptability  of  work  to  be 
performed  by  the  consultant  or 
contractor. 

e.  Provide  dociunentation  of  current 
certified  financial  management  system, 
i.e.  BIA,  IHS,  orCPA  certified. 

f.  If  a  first-time  apphcant,  include  a 
plan  to  meet  the  special  requirement  of 
establi.shing  certified  management 
systems  to  begin  receiving  Federal 
hinds. 


g.  If  indirect  cost  are  claimed, 
applicant  must  submit  a  copy  of  Indirect 
Cost  Rate  Agreement  supporting  this 
claim. 

10.  Multi-year  Projects — projects 
requiring  a  second  or  third  year  must 
include  a  program  narrative  and 
categorical  budget  and  justification  for 
each  additional  year  of  funding 
requested. 

11.  Appendix — to  include: 

a.  Current  approved  organizational 
chart. 

b.  Resumes  and  job  descriptions  for 
key  staff. 

c.  Copy  of  current  negotiated  indirect 
cost  rate  agreement. 

d.  A  map  of  the  area  to  benefit  from 
the  project. 

e.  A  copy  of  the  survey  instrument,  if 
used,  and 

f.  Application  receipt  card,  PHS 
3038-1  Rev.  5-90. 

I.  Assurances 

The  application  shall  contain 
assurances  to  the  Secretary'  that  the 
applicant  will  comply  with  program 
regulations,  42  CVR  part  36  subpart  H. 

I.  Reporting 

1.  Program  Report — Program  progress 
reports  will  be  submitted  quarterly. 
These  reports  will  include  a  brief 
description  of  a  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period,  reasons  for 
slippage  and  otlier  pertinent 
information  as  required.  A  final  report 
is  due  90  days  after  expiration  of  the 
budgiM/project  period . 

2.  Financial  Status  Report — Quarterly 
financial  status  reports  will  be 
submitted  30  days  after  the  end  of  the 
quarter.  Final  financial  status  reports  are 
due  90  days  after  expiration  of  the 
budget/project  period.  Standard  Form 
269  (long  form)  will  be  used  for 
financial  reporting. 

K.  Grant  Administration  Requirements 

Grants  are  administered  in  accordance 
with  the  following  documents: 

1.  45  CFR  part  92.  Department  of 
Health  and  Human  Services,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  or  45  CFR  part 
74.  Administration  of  Grants  to  Non- 
profit recipients. 

2.  Public  Health  Service  Grant  Policy 
Statement,  and 

3.  Appropriate  Cost  principles:  OMB 
Circular  A-87,  State  and  Local 
Governments,  or  OMB  Qrcular  A-122, 
Non-profit  Organizations. 

L  Objective  Review  Process 

Applications  meeting  eligibility 
requirements  that  are  complete  and 


conform  to  this  program  announcement 
will  be  reviewed  by  a  centralized  Ad 
Hoc  Objective  Review  Committee  (ORG) 
appointed  by  IHS  primarily  for  review 
of  these  applications.  The  review  will  be 
conducted  at  the  IHS  Headquarters  and 
in  accordance  with  IHS  objective  review 
procedures.  The  objective  review 
process  ensures  nationwide  competition 
for  limited  funding.  The  ORG  will  be 
comprised  of  IHS  (40%  or  less)  and 
other  federal  or  non-federal  individuals 
(60%  or  more)  with  appropriate 
expertise.  The  ORC  will  review  each 
application  against  established  criteria. 
Based  upon  the  evaluation  criteria,  the 
reviewers  assign  a  numerical  sco.-e  to 
each  application,  which  will  be  used  in 
making  the  final  funding  decision. 
Applications  scoring  less  than  60  points 
will  be  considered  technically 
unacceptable  and  will  be  disapproved. 

M.  Application  Standards  Qualitative 
Rating  Factors 

1.0=Excellent — verj-  comprehensive, 
in-depth  clear  re-sponse.  The  application 
meets  this  standard  with  no  omissions. 
Consistently  high  performance  can  be 
expected. 

0.8=Very  Good — extensive,  detailed 
application  similar  to  excellent  in 
quality,  but  with  minor  areas  requiring 
additional  clarification.  High  quality 
performance  is  likely,  but  not  assured 
due  to  minor  omissions  or  areas  where 
less  than  excellent  performance  might 
be  expected. 

0.6=Good — no  deficiencies  in  the 
response.  Better  than  acceptable 
performance  can  be  expectt;d,  but  in 
some  significant  area  there  is  lack  of 
clarity  which  might  impact  or. 
performance. 

0.4=Fair — the  response  generally 
meets  minimum  standards.  Existing 
deficiencies  are  confined  to  areas  with 
minor  impact  on  performance  and  can 
be  corrected  without  revision. 

0.2=Marginal — deficiencies  exi.^t  in 
significant  areas.  The  application  can  be 
corrected  without  major  revision  or 
serious  deficiencies  exist  in  areas  with 
minor  impact. 

0.0=Unsatisfactor)' — serious 
deficiencies  exist  in  significant  areas. 
The  project  cannot  be  expected  to  meet 
minim\im  requirements  without 
revisions.  The  application  only 
indicates  a  willingness  to  perform  a 
project  without  specifying  how  or 
demonstrating  the  capacity  to  do  so. 
Only  vague  indications  exist  regarding 
capability. 

N.  Results  of  the  Review 

The  results  of  the  objective  Review 
are  forwarded  to  the  Associate  Director. 
Office  of  Tribal  Activities,  for  final 


Federal  Register  /  Vol  59.  No.  28  /  Thursday.  February  10.  1994  /  Notices 


6285 


review  and  approval  Applicants  are 
notified  of  their  approval  or  approval 
without  funds,  on  or  about  June  17. 
1994.  A  Notice  of  Grant  Award  will  be 
issued  approximately  ten  (10)  days  prior 
to  the  start  date  of  August  1,  1994. 
Unsuccessful  applicants  are  notified  in 
writing  of  disapproval  not  later  than 
June  17. 1994.  A  brief  explanation  of  the 
reasons  the  application  was  not 
approved  is  provided  along  with  the 
name  of  an  IHS  official  to  contact  if 
more  information  is  desired. 

Dated:  December  10. 1993. 
Michel  E.  Lincoln, 

Acting  Director. 

(FR  Doc  94-3009  Filed  2-9-94;  8:45  am] 

BILLING  CODE  4160-16-M 


Office  of  Inspector  General 
Program  Exclusions:  January  1994 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  January  1994,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare.  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Sen  ices  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  pa>-ment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  fi-ee  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject,  city,  state 


SLrtjject,  city,  state 


Program-Related  Convictions: 

Belkin.  Howard  R.  West 
Bloomfiekl,  M!  

Dom,  Marbn,  Vineland.  NJ  ... 

FerreM.  Elizabetti  B,  AtJanta, 
GA  

Jones,  Nayttiania.  Kew  Gar- 
dens, NY  

Metro  PTiarmacy,  Inc.  Detrort. 
Ml  _ 

Miller,  Juliet  Louise,  Miami, 
PL  „ 


Effective 
date 


02/08/94 
02/07/94 

02/03/94 

02/07/94 

02/07/94 

02/03/94 


Nieto.  Daniel  S,  Richnwnd. 

VT  ..„ 

Papier.  Donald,  Palermo,  NJ 
Penna,  Nictx)ias  J,  Morgar>- 

ton.  NC  

PtX)eniK       Medical       Ckxp. 

Miami.  PL  

Qmrantes,    Ramon    Tomas, 

Miami  Springs,  FL  

Ramon     Ouirantes     Ortho- 
pedics. Hialeah.  FL  

Royal  Crest  Health  Care  Ctr. 

Gastonia.  HC 

Sodano,  Michael. 

Beac*i¥wx)d,  NJ 

Stewart,  Ralph  Timothy,  Still- 
water, MN 

Weiner     &     Belkin     D.D.S.. 

P.O.,  Detroit,  Ml  

Whittle,    Bartara.   Charlotte, 

NC  

Patient  Alxise/Negiect  Convic- 
tions 
Freeman,  Glenda  Peterson, 

Birmingham,  AL 

Johnson,  Leslie.  Marks.  MS  . 
Norphlet.  Farry  J  Jr.  Taykx, 

MS  

Rollins.      Phyllis      Lorraine, 

Cottondale.  AL  

Rowe.   Barbara  Smith.   Mo- 
bile. AL  

Turner.      Vincent      Tyrone. 

Whistter,  AL 

Conviction    tor    Health    Care 
Fraud 
Be<ski.  Israel.  North  Memck. 

NY  

Cobb.  Clanssa  Fox.  Chapel 

Hill,  NC 

Hicks.   Mary  L,  Fayetteville. 

NC  

Lewis,   l£ila  Bridges,  Char- 

totte,  NC  

Sprinkle,  Lon  Ann.  Salistxiry. 

NC  

Controlled   Substance  Convic- 
trons 

Aziz.  Rahil.  Rome,  NY  _. 

Ciiong,  Tran  T.  Alexandria. 

VA _.. 

Gamad.  Romuto  R.  Warren, 

OH  

Meggiscn.  Scott  D.  Bay  City. 

Ml  

Sewards,  Patnck  Mito,  M^en- 

town,  PA 

Entities    Owned'Controlled    by 
Conveted 
C    D    Heanng    Laboratones, 

Huntington,  NY 

Domar  Eyewear,   Irx;.   Vine- 
land,  NJ  

Eljay  Drug,  Inc.  Woodt^ven, 

NY  „ 

Default  on  Heal  Loan 
AtMUTzukwe,     Joy      Ijeoma. 

Philadelphia,  PA 

Ahmed.  Azza  A.  Newark,  NJ 
Akunne.    Festus   O,   Jersey 

City,  NJ 

Alesescu.  Kenneth  J,  Rose- 
viile,  CA 


Effective 
date 


02/03«4 
02/07/94 

02/03«4 

02/03/94 

02Kam 

02/03/94 

02/03.'94 

02/07^ 

02*08/94 
02/03/94 

02/03/94 
02,'03/94 

02/03/94 

02^03/94 

02A)3/94 

02/03/94 

02/07/94 
02/03,'94 
02mm 
02«)3/94 
02A)3/94 

02/07/94 
02J03^ 
02/08/94 
02/08/94 
02/03m 

02/07/94  I 

02A}7/94 

02/07/94 

02/13/94 
02/17/94 

02/17/94 

02/13/94 


Sut>)ect.  city,  state 


Alexander,  Edward  A,  Culver 
Oty,  CA _.. 

Baisch.  Joan  D,  Cypress,  CA 

Benjamin,  Roxarme  L,  Rose 
Oty,  Ml  „ 

Benson.   Laurel  J.    Denver. 
CO _ 

Bernstein.  Davkj  T.  Atlanta. 
GA  

Buckles.  Bobby  R,  Boise.  ID 

Butko.  Nathantel  K.  Gardena, 
CA  

Campbell,          Otis          Jr. 
McMinnviPe.  TN 

Caro.  Joseph  E.  Utuado,  PR 

Ctwencik.        Charles        F, 
Columbiana,  AL 

Daley,    William   M,    Bostoa 
MA  „ 

Davenport.  Lorenzo  N,  Arrv 
ityville,  NY  

Davis,    Georgia    A.    Stone 
Mountain.  GA  

Day.  Claranjth  E,  Oeveland. 
OH  

Douglas.    Clifford    C.    Red- 
lands.  CA 

Eartey.  Kenneth  S,  Atlanta, 
GA  

Enx:fiie,    Anthorua   O,    East 
Orange.  NJ „ 

Gearity,       Katherine       Ann. 
North  Bergen.  NJ  

Gllck,  Stantey  B.  Los  Ange- 
les, CA 

Hartwick.     RusseN     A     Jr. 
Wellston,  OH  

Hermkla,   Mario  D,   Bergen- 
fiekt  KJ  

Jankord.  Dean  F.  BumsviUe. 
MN 

Johnson.  Kevin  D.  Hacken- 
sack.  NJ  

Karagounis.   Vasiltos,    Roch- 
ester, NY  

KeDy,  Robert  8.  DM  Bndge. 
NJ  

Kob,  Maryarm,  Mesa.  AZ 

Koltwck,   Janet  C,   Omaha. 
NE  

Kunihira.      Date      Y,      San 
Bernardino.  CA 

Levine.  Jeffrey   D.  Ortando. 
FL  „.... 

Markle.  James  A.  Pompano 
Beach.  FL „ 

Miller.   John   W,    Pittsburgh. 
PA  ...._ 

Mitchell,  Atoert  B.   Philadel- 
phia. PA 

Nelson,  Mark  J,  Poughkeep- 
sie.  NY 

Never?.  Harry  M,  Bronx.  NY  . 

Oluiobi.  Oete  F,  Henpstead. 

NY  _ 

Oranen.     David     J.     Sac- 
ramento, CA 

Popa,  Dragos  B.  Long  Island 
Crty,  NY  

Posey.  WMie  L  II.  Rochester 

HHIs,  Ml   

Pratt.  Edward  P,  Bristol,  NH  . 


Effectrve 
date 


02/13.'94 
02/13/94 

02/18/94 

02/13/94 

02/13.'94 
02/13/94 

02'13/94 

02/13/94 
02/17/94 

02/13/94 

02/1 3'94 

02/17/94 

02/13/94 

02/18/94 

02'13m 

02/13/94 

02/17/94 

02/17/94 

02/13/94 

02/13/'94 

02/17/94 

02/18/94 

02/17/94 

02/17/94 

02/17/94 
02/13/94 

02/1 3«4 

02/13/94 

02/1  a'94 

02/13/94 

02/13/94 

02/13/94 

02/17/94 
02/17/94 

02/17/94 

02/13/94 

02/17/94 

02/18«4 
02/13/94 
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Subject,  city,  state 


Reed.  Robert  W,  San 
BemarcSno,  CA 

Rensch,  M>chael  A,  Omaha, 
NE  

Richardson.  James  M.  Hack- 
ensack,  NJ  

Rieselman,  James  R,  Phoe- 
nix, AZ 

Roberts,  Pamela  M,  Mount 
Vernon,  NY 

Rojowski,  Ravenna  F,  Tea- 
neck,  NJ  

Romanski,  Michael  M,  Wall, 
NJ  

Samuels,  Trudy,  Ft  Washing- 
ton, PA  

Schiettino,  David,  HoboKen, 
NJ  

Schwartz.  Mark  S,  Atlantic 
Beach,  NY  

Smith,  Carl  Andrew,  Garden 
Grove.  CA  

SmrttvBurton,  Cynthia  W. 
Shawnee  Missiorv,  KS  

Tnmbte,  Dale  A,  Holbrook, 
AZ 

Wheatley,  William  J, 
Washir>gtonville,  NY  

Whipkey,  Douglas  G.  Jensen 
Beach,  FL 


Effective 
date 


02/13/94 
02/13*94 
02/17/94 
02/13/94 
02/17/94 
02/17/94 
02/17/94 
02/13/94 
OZ'17/94 
02/17/94 
02/13/94 
02/13/94 
02/13/94 
02/17/94 
02>13/94 


Dated.  February  3.  1994. 
James  F.  Patton, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Investigations. 
[PR  Doc.  94-3164  Filed  2-9-94:  8:45  ami 

BILUNG  CODE  4110-60-P 


Public  Health  Service 

National  Vaccine  Advisory  Committee 
(NVAC);  Public  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 
SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health 
(OASH)  are  announcing  the  forthcoming 
meeting  of  a  NVAC  Subcommittee  on 
Vaccination  Registries. 
DATES:  Date,  Time  and  Place:  February 
25-26. 1994,  at  8:30  a.m.  to  5  p.m.  on 
February  25,  and  8:30  a.m.  to  11 :30  a.m. 
on  February  26.  The  meeting  will  be 
held  in  San  Antonio,  Texas,  at  La 
Mansion  del  Rio  Hotel,  112  College 
Street,  in  the  Iberian  West  Ballroom. 
The  entire  meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson,  D.P.A., 
Acting  Executive  Secretary,  National 
Vaccine  Advisory  Committee,  National 
Vaccine  Program  Office.  Hubert 
Humphrey  Building,  room  730-E,  200 
Independence  Avenue,  SW., 
Washington.  DC  20201.  (202)  401-8141. 


AGENDA:  OPEN  PUBLIC  HEARING: 

Interested  persons  may  formally  present 
^ata,  information,  or  views  orally  or  in 
writing  on  issues  to  be  discussed  by  the 
Subcommittee  or  on  any  of  the  duties 
and  responsibilities  of  the 
Subcommittee  as  described  below. 
Those  desiring  to  make  presentations 
should  make  a  request  to  the  contact 
person  before  February  21,  and  submit 
a  brief  description  of  the  information 
they  wish  to  present  to  the 
Subcommittee.  Those  requests  should 
include  the  names  and  addresses  of 
proposed  participants  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments.  A  maximum  of 
10  minutes  will  be  allowed  for  such 
presentations.  Any  person  attending  the 
meeting  who  does  not  request  an 
opportunity  to  speak  in  advance  of  the 
meeting  will  be  allowed  to  make  an  oral 
presentation  at  the  conclusion  of  the 
meeting,  if  time  permits,  at  the 
chairperson's  discretion. 
OPEN  SUBCOMMITTEE  DISCUSSION:  The 
Subcommittee  shall  act  in  an  advisory 
capacity  to  the  NVAC  for  the  purpose  of 
examining  different  models  for 
establishing  a  State-based  National 
Immunization  Registry  System.  The 
Subcommittee  will  discuss  key 
vaccination  registry  issues  for  states  and 
local  governments  and  the  uses  of 
registries  for  disease  surveillance.  The 
registry  systems  will  be  evaluated  on 
their  ability  to  provide  immunization 
records  to  families  and  health  care 
providers,  notify  new  parents  of  the 
need  of  immunizing  their  children, 
track  vaccinations  given,  identify 
unvaccinated  children,  be  the  basis  for 
a  recall  system,  aid  in  the  monitoring  of 
adverse  vaccine  events,  and  provide 
data  useful  in  clinic  and  program 
management. 

A  list  of  Subcommittee  members  and 
the  charter  of  the  Advisory  Committee 
will  be  available  at  the  meeting.  Those 
unable  to  attend  the  meeting  may 
request  this  information  from  the 
contact  person. 

Dated:  February  3. 1994. 
Chester  A.  Robinson, 

Acting  Executive  Secretary,  NVAC. 

(PR  Doc.  94-3099  Filed  2-9-94;  8:45  ami 

BILUNO  CODE  4160-1 7-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Cooperative  Agreements  for  Managed 
Care  Demonstration  Models  for  SSI 
Beneficiaries  Disatited  Due  to 
Addiction  to  Alcohol  and  Other  Drugs 

AGENCY:  Center  for  Substance  Abuse 
Treatment.  Substance  Abuse  and  Mental 


Health  Services  Administration 

(SAMHSA),  HHS. 

ACTION:  Program  update  and 

reannouncement. 

Under  the  authority  of  sections 
501(d)(18)  and  510(a)  and  (b)  (1)  and  (5) 
of  the  Public  Health  .Service  Act  and 
section  1110  of  the  Social  Security  Act, 
the  Center  for  Substance  Abuse 
Treatment  (CSAT),  in  cooperation  with 
the  Social  Security  Administration 
(SSA),  is  reannouncing  the  "Cooperative 
Agreements  for  Managed  Care 
Demonstration  Models  for  SSI 
Beneficiaries  Disabled  Due  to  Addiction 
to  Alcohol  and  Other  Drugs"  program  to 
solicit  State  applications  for  model 
programs  designed  for  the  referral  and 
monitoring  (R&M)  of  Supplemental 
Security  Income  (SSI)  recipients 
disabled  due  to  drug  addiction  or 
alcoholism  (DA&A).  The  goal  of  this 
cooperative  agreement  demonstration  is 
to  maximize  substance  abusers" 
opportunities  for  rehabilitation  and 
assure  the  effective  utilization  of 
Federal  resources.  Eligibility  for  this 
cooperative  agreement  demonstration  is 
limited  to  the  following  states  who 
currently  have  SSA  R&M  contracts: 
Arizona,  California,  Hawaii,  Illinois, 
Indiana,  Maryland,  Michigan, 
Minnesota,  Mississippi,  Montana, 
Nebraska,  Nevada,  New  Jersey.  New 
York,  Ohio,  Pennsylvania,  Tennessee, 
Washington,  and  Wisconsin.  Eligibility 
is  limited  to  these  states  because  the 
demonstration  projects  must  build  on 
the  expertise  and  systems  already 
established  by  existing  referral  and 
monitoring  agency  (RM.^)  contracts 
with  the  SSA.  In  keeping  with  CSAT's 
practice  of  working  closely  with  the 
states  to  ensure  coordination  and 
synergy  between  State  and  Federal 
funding  efforts,  eligibility  for  this 
program  is  limited  to  the  Single  State 
Agency  for  DA&A  of  those  states  listed 
above.  The  State  DA&A  Agency  will 
work  cooperatively  with  any  other  State 
agency  involved  with  the  provision  of 
R&M  services,  however,  the  State  DA&A 
Agency  will  be  considered  the 
applicant.  Applications  will  also  be 
accepted  from  consortia  of  neighboring 
States  in  a  region,  providing  that  one 
Single  State  Agency  for  DA&A  be 
designated  as  the  grantee  for  the 
cooperative  agreement  award  and  the 
legal  signatory. 

Approximately  $1.3  million  will  be 
available  to  support  approximately  1-2 
awards  in  FY  1994.  The  receipt  date  for 
applications  is  May  10, 1994. 

This  program  was  originally 
announced  in  the  Federal  Register  (Vol. 
58,  No.  107)  on  June  7.  1993. 
Cooperative  agreement  awards  for  FY 
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1993  were  made  in  September  1993. 
The  ajinouncement  has  subsequently 
been  updated  for  FY  1994  to:  (1)  Clarify 
that  New  York  Qty  is  included  under 
the  Slate  of  New  York's  eligibility  for 
this  program;  (2)  clarify  that 
demonstration  projects  must  include 
case  managers  who  are  trained  to  work 
with  dually  diagnosed  beneBciaries,  as 
well  as  those  with  drug  addiction  and 
alcoholism;  (3)  clarify  that  a  letter  of 
intent  to  submit  an  application  is  not 
necessary;  (4)  clarify  that  CSAT  will 
include  an  urban/rural  distribution  of 
projects  among  eligible  states  as  an 
award  decision-making  criterion;  and 
(5)  incorporate  other  minor  technical 
changes  related  to  individual  contacts 
and  addresses,  and  to  help  ensure 
overall  clarity. 

For  additional  information  regarding 
the  program  and/or  application 
procedures  and  for  kits  including  the 
PHS  5161-1  application  form,  a  copy  of 
the  updated  announcement  and 
guidance  for  submitting  an  application, 
contact:  George  Kanuck,  Public  Health 
Advisor,  Quality  Assurance  and 
Evaluation  Branch.  Center  for  Substance 
Abuse  Treatment,  Rockwall  II.  suite  880, 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Telephone:  (301)  443-3820. 
(The  Catalog  of  Federdl  Domestic  Assistance 
number  for  this  program  is  93.132.) 

Dated:  February  4, 1994. 
Richard  Kopanda. 
Acting  Executiiv  Officer.  SAMHSA. 
[PR  Doc.  94-3058  Filed  2-9-94;  8  45  rjn) 

BILUNG  CODE  41S2-2(M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-*20^1-«700:  WYW124414] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

February  4,  1994. 

Pursuant  to  the  provisions  of  30 
US  C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYVV124414  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  I6V3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 


reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188)  and  the  Bureau  of  L^nd 
Management  is  proposing  to  reinstate 
lease  WYW124414  effective  July  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Doris  M.  Miller. 

Acting  Supervisor  Land  Law  Examiner 
[FR  Doc.  94-3133  Filed  2-^94;  8:45  am] 
BILUNO  CODE  4I10-22-M 


[WY-930-421<M)4;  WYW  10184^ 

Conveyance  and  Opening  Order; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  exchange  of  public 

land  in  Campbell  County  for  private 

land  in  Campbell  County. 

SUMMARY:  This  notice  advises  the  public 
of  completion  of  an  exchange  of  Federal 
surface  estate  for  private  surface  estate, 
between  the  United  States,  Bureau  of 
Land  Management,  and  Glenn  L. 
Clabaugh,  Sylvia  S.  Clabaugh,  and 
Bonnie  A.  Clabaugh,  under  the  authority 
of  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended.  43  U.S.C.  1716. 
EFFECTIVE  DATE:  February  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  Bureau  of  Land 
Management.  Wyoming  State  Office. 
P.O.  Box  1828,  2515  Warren  Avenue, 
Cheyenne,  Wyoming  82001.  307-775- 
6115. 

SUPPt-EMENTARY  INFORMATION:  The 
Federal  surface  estate  of  the  following 
described  land  has  been  conveyed  to 
Glenn  L.  Clabaugh,  Sylvia  S.  Clabaugh. 
and  Bonnie  A.  Clabaugh  of  Gillette, 
Wyoming: 

Sixth  Principal  Meridian,  Wyoming 

T.  53  N..  R.  70  W., 

Sec.  19,  lot  17; 

Sec.  30.  loU  7,  8,  12, 13. 14.  and  15. 
T.  53  N..  R.  71  W.. 

Sec.  10,  lot  8: 

Sec.  11.  lots  9  and  10; 

Sec.  15,  lots  3,  4.  5.  and  6; 

Sec.  20,  lots  6  and  7; 

Sec  21.  lots  2.  3.  and  7; 

Sea  24.  lots  9  and  10; 

Sec.  25.  lots  1  and  8; 

.Sec.  29.  lots  2.  3.  5,  6,  7,  and  10; 

Sec.  30.  lots  9.  10, 11,  12,  13,  14,  15.  16. 
and  20; 

Sec.  32.  lot  2. 

The  land  described  contains  1.534.73 
acres. 

1.  In  exchange  for  the  Federal  surface 
estate  described  above,  the  United 


States  acquired  the  following  described 
surboe  estate: 

Sixth  Principal  Meridian.  Wyoming 
T.  53  N.,  R.  71  W., 

Sec.  3,  lots  2,  3,  SEV«NWV4.  NWV«SEV«. 
SWV«SEV4; 

Sec.  10.  lots  7,  SWV4NEV4; 

Sec.  11.lots5,6,  7,  8; 

Sec.  12,  lots  1,  2,  3,  4,  5.  6,  7.  8. 
T.  54  N..  R.  71  W., 

Sec.  34,  NEv«,  NEV4NWV4.  SVzNWV,, 
SWV4SEV4; 

Sec.  35,  SWV4SVVV4. 

The  land  described  contains  1.126.03 
acres.  . 

2.  The  £air  market  value  of  the  private 
land  conveyed  to  the  United  States  is 
$71,000.00.  The  fair  market  value  of  the 
Federal  land  conveyed  to  the  Clabaugh 's 
is  $73,500.00.  A  cash  equalization 
payment  of  $295.00  was  paid  by  the 
Clabaugh's.  and  the  remaining  $2,205.00 
was  waived  pursuant  to  section  9  )f  the 
Federal  Land  Exchange  Facilitatio  1  Act 
of  1988  (Public  Law  100-409).  The 
public  interest  was  well  served  by 
waiving  this  amount  in  order  to  acquire 
key  public  access  to  large  blocks  of 
public  land  and  providing  lands  with 
high  recreational  and  wildlife  values. 

3.  At  9  a.m.  on  March  14. 1994.  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  Ail 
valid  apphcations  received  at  or  prior  to 
9  a.m.,  March  14.  1994,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

Dated;  February  3.  1994. 
John  A.  Naylor, 

Chief,  Branch  of  Land  liesourves. 
[FR  Doc.  94-3134  Filed  2-9-94;  8:45  a.-nl 

BILUNC  CODE  A310-22-M 


[NV-©40-5101-10-F303:  N-67461] 

Pipeline  Right-of-Way  Application; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  a  right-of-way  application 
has  been  filed  for  a  gas  pipeline  that 
will  cross  approximately  45  miles  of 
public  land. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Clark,  BLM  Nevada  State  Office, 
850  Harvard  Way,  P.O.  Box  12000, 
Reno,  Nevada  89520,  (702)  785-6530. 
SUPPLEMENTARY  INFORMATION:  Paiute 

Pipeline  Company  has  applied  for  a 
right-of-way  grant  under  Section  38  of 

I  . 
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the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  185),  to  construct  approximately 
45  miles  of  pipeline  across  the  following 
described  public  lands: 

Mount  Diablo  Meridian,  Nevada 

T.  16  N..  R  20E.. 

Sec.  29,  S'^SWV*.  SW'ASEV*; 
Sec.  30,  SW'y*jNEV«,  S'/z  lot  1  NW'A,  S'/^ 
lot  2  NWV«,  Ni/«SEV«. 
T.  20  N.,  R.  22  E., 
Sec.  22.  N'/zS'/i; 
Sec.  24.  S'/^^AVV4.  NV^NEV*. 
T.  20  N.,  R.  23  E.. 

Sec.  20.  NVzN'/^. 
T.  31  N..  R.  33E.. 
Sec.  4,  lot  1  NEV4,  W'/^  lot  2  NEV« 

E'/iSWV«.  NWV«SEV«; 
Sec.  8,  SEV4SEV4; 
Sec.  20,  W'/^'A,  NEV4NEV4; 
Sec.  32,  NEV4NW2V4,  W'/^WVz. 
T.  37  N.,  R.  37  E., 
Sec.  12.  NWV4NEV4.  EV2NWV4.  N'A.iSWV4, 

SWV4SWV4: 
Sec.  14,  lot  2,  Nv.iNE''4,  SWV4NEV4. 
NEV4SWV4,  SV2SWV4. 
T.  37N..R.  39  E., 

Sec.  6.  lots  3.  4,  5. 
T.  38N.,R.  38E., 

Sec.  3,  lots  2.  3,  SWV4NEV4.  SEV4NWV4, 

N'^SW'A.  SW'ASW'A; 
Sec.  16.  NWV4NEV4.  E'-^NW'A,  NViSW'/., 

SWV4SWV4; 
Sec.  20,  EV2NEV4.  N'/iSE'A,  SWV4SEV4; 
Sea  30.  SEv.SE'A. 
T.  43  N.,  R.  42  E., 

Sec.  5,  lots  2.  3,  SE'ANW'/.. 
T.  44N.,R.  42E., 
Sec.  12,  SEV4SEV4; 
Sec.  13,  NV.ZNEV4,  EVzNW'A,  SWV.NW'/., 

NWV4SWV4; 
Sec.  14,  SEV4SWV4,  ^4EV4SE'/4,  S'/iSE'/.; 
Sec.  22,  NEV4SWV4.  SViSWV*: 
Sec.  23,  lots  3,  4,  5; 
Sec.  27,  NWV4NWV4; 
Sec.  28,  NV2NEV4.  SWV4NEV4.  EV;iSWV4, 

SW'ASW'/.,  NWV4SEV4: 
Sec.  32,  EViNEV4,  SW'ANE'A,  WVzSE'A; 
Sec.  33.  NWV4N\VV4. 
T.  44  N.,  R.  43  E., 
Sec.  4,  lots  3,  4; 
Sec.  5,  lot  1,  S'/iNEV4,  N'/zSW'A. 

SWV4SWV4,  NWV4SEV4; 
Sec.  6.  SEV4SEV4; 

Sec.  7,  lots  2,  3,  NVzNE'A,  SWV4NEV4, 
SEV4NWV4. 
T.  45  N.,  R.  43  E., 
Sec.  24,  SEV4NEV4,  SV2SWV4.  NViSE'A, 

SVVV4SEV4; 
Sec.  24.  NWV4NWV4; 
Sec.  26,  NEV4NEV4,  S'ANE'A,  SEV4NVVV4, 

N'/.iSWV4,  SWV4SWV4; 
Sec.  27,  SEV4SEV4; 

Sec.  33,  WVzE'/i.  S^-zSW'/.,  NE'ASEv,; 
Sec.  34,  NViNE'A,  NE'ANW'A,  SVzNWV*, 
NWV4SWV4. 
T.  45  N..  R.  44  E., 
Sec.  23.  SWV4; 
Sec.  27,  NVi.  SWV4. 

Containing  approximately  145  acres. 

The  proposed  50-foot  wide  right-of- 
way  will  involve  27.5  miles  of  24" 
pipeline,  14.25  miles  of  16  "  pipeline, 
and  2.5  miles  of  12"  pipeline  and  will 


be  located  within  an  existing  Southeast 
Gas  pipeline  right-of-way. 

The  application  also  requests  a  55- 
foot  wide  tempory  work  area  abutting 
the  proposed  right-of-way  and  a  100- 
foot  wide  tempory  work  space  abutting 
any  wilderness  study  areas. 

An  EIS  covering  this  right-of-way 
project  will  be  prepared  by  the  Federal 
Energy  Regulatory  Commission. 

The  right-of-way  application  and 
related  documents  are  available  for 
review  at  the  Bureau  of  Land 
Management,  Nevada  State  Office,  850 
Harvard  Way,  Reno,  Nevada. 
Robert  G.  Steele, 

Deputy  State  Director,  Operations. 
IFR  Doc.  94-3139  Filed  2-9-94;  8:45  am) 

BILUNG  COOC  4310-HC-M 


Bureau  of  land  nrianagement 
[AZ-040-4210-4S-03;  AZA  28016] 

Realty  Action;  Recreation  and  Public 
Purposes  (RAPP)  Act  Classification; 
Arizona 

AGENCY:  Breau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  following  public  lands  in 
Graham  County,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the 
Graham  County  Board  of  Supervisors 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq).  Graham  County 
proposes  to  use  the  lands  for  a  landfill. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  6  S.,  R.  26  E., 
Sec.  29,  NW'A; 
Sec.  30,  EV2FEV4. 
Containing  240  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes,  and  conveyance  is  consistent 
with  current  BLM  land  use  planning 
and  would  be  in  the  public  interest. 

Conveyance  of  the  lands  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 


Office  of  the  Bureau  of  Land 
Management,  Safford  District.  711 14th 
Avenue,  Safford,  Arizona. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  conveyance  or  classification  of 
the  lands  to  the  District  Manager, 
Safford  District  Office,  711  14lh 
Avenue,  Safford,  Arizona  85546. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  landfill.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  landfill. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective 
April  11,  1994. 

Dated:  January  31,  1994. 
William  T.  Civish, 
District  Manager 
IFR  Doc.  94-3126  Filed  2-9-93;  8:45  ami 

BILLING  CODE  4310-42-M 


Bureau  of  Land  Management 
[NV-930-42 10-04;  N-57818] 

Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  described 
public  lands  in  Elko  County,  Nevada, 
administered  by  the  Bureau  of  Land 
Management,  are  being  considered  for 
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disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21. 1976  (43  U.S.C.  1716). 

Mount  Diablo  Meridian.  Nevada 

T.  35  N.,  R.  68  E., 

Sec  2,  All; 
T.  35N..  R.  69E.. 

Sec.  6.  All; 
T.  36  N..  R.  68  E.. 

Sec.  2.  All; 

Sec.  4.  All; 

Sec.  8,  E',^: 

Sec.  10.  All; 

Secl2.All; 

Sea  14,  All; 

Sec.  16.  All; 

Sec.  20.  All; 

Sec.  22.  EVi.  E'/iNVVV..  SW'A; 

Sec.  24.  All; 

Sec.  26.  Ail; 

Sec.  28.  All; 

Sec.  34.  All; 

Sea  36,  All 
T.  36  N.,  R.  69  E.. 

Sec.  2,  S'/zNE'/.,  NWV*: 

Sec.  4,  All; 

Sea  6,  All; 

Sea  18,  All; 

Sec.  30,  All 
7   37N.,R.  68E., 

Sea  14,  All; 

Sea  22,  All; 

Sea  24,  All; 

Sea  26,  All; 

Sec.  28,  SEV4; 

Sea  34,  All; 

Sea  36,  All; 
'    37N.,R.  69E.. 

Sea  18,  All 

Sea  20,  All: 

Sec.  22.  All; 

Sec.  26.  All; 

Sec.  28.  All; 

Sec.  30,  All; 

Sec.  32,  All; 

Sea  34,  N'/iNE'/.,  SEV«NEv«,  NViNW'A, 
SV2SV2. 

Containing  21,394.24  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  subject  to  valid 
existing  rights,  publication  of  this 
Notice  in  the  Federal  Register  shall 
segregate  the  public  lands  as  described 
in  this  Notice  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws,  and  from  any 
subsequent  land  exchange  proposals 
filed  by  any  proponent  other  than 
Simplot  Land  and  Cattle  Company,  or 
its  nominee. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands,  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation:  or  the 


expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Elko  District  Office,  P.O.  Box 
831.  Elko.  NV  89803.  All  objections  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  timely 
filed  objections,  this  realty  action  shall 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  January  27, 1994. 
Rodney  Harris. 
District  Manager. 
[FR  Doc.  94-3137  Filed  2-9-94;  8:45  am) 

BILUNG  CODE  4310-HC-M 


[NV-S40-5440-10-F500;  N-57581] 

Notice  of  Proposed  Conveyance  of 
Public  Land  for  Airport  Purposes, 
Nevada;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  notice. 

The  Notice  of  Proposed  Conveyance 
of  Public  Land  for  Airport  Purposes  for 
N-57581  published  in  the  Federal 
Register  on  November  10, 1993,  page 
5929,  is  hereby  corrected  as  follows: 

1.  Column  3,  line  7,  should  read:  Sec. 
26,  NV2NEV4,  SWV4NEV4.  NEV4NWV4, 

2.  Column  3,  line  8,  the  acreage  figure 
should  read  343.55  acres. 

Robert  G.  Steele. 

Deputy  State  Director.  Operations. 

[FR  Doc.  94-3138  Filed  2-9-94;  8:45  am) 

BILUNG  CODE  4J10-HC-M 


[WY-060-4210-05;  WYW57848] 

Realty  Action:  Termination  of 
Recreation  and  Public  Purposes 
Classification;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Classification  termination. 

SUMMARY:  This  order  terminates  a 
Bureau  of  Land  Management 
classification  affecting  40  acres  of  public 
land  near  Gillette.  Wyoming.  After 
termination  of  the  classification.  30  days 
from  the  effective  date,  the  imderlying 
lands  will  immediately  become  subject 
to  the  oi>eration  of  the  public  land  laws, 
generally  and  the  mining  laws. 
EFFECTIVE  DATE:  February  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Da\id  Pomerinke,  Area  Manager, 
Bu^alo  Resource  Area,  BLM,  189  Cedar. 


Buffalo.  Wyoming  82834,  (307)  684- 
5586. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the 
Recreation  and  Public  PurpKJses  Act  of 
June  14, 1926,  as  amended;  43  U.S.C. 
869;  869-4;  it  is  ordered  as  follows: 

1.  Pursuant  to  the  regulations  in  43 
CFR  2091.7-l(b)(l)  and  the  authority 
delegated  to  me  by  the  BLM  Manual 
section  1203  (48  FR  85).  the 
classification  decision  of  October  2. 
1978  which  classified  40  acres  of  public 
land  as  suitable  for  recreation  and 
public  purposes  under  the  Act  of  June 
14, 1926,  as  amended;  43  U.S.C.  869, 
869-4;  under  serial  number  VVYW57848 
is  hereby  revoked.  The  lands  are 
described  as  follows: 

Sixth  Principal  Meridian,  Wyoming 

T.  49  N.,  R.  72  W., 
Sea  12:  NEV4SWV4 

The  area  described  contains  40  acres  in 
Campbell  County. 

2.  At  9  a.m.  on  March  22.  1994,  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  March  22, 1994,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

3.  At  9  a.m.  on  March  22. 1994  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  atteqjpted  adverse  possession 
under  30  U.S.C.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
Law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  legal  courts. 

Dated:  Februao'  4. 1994. 
David  A.  Pomerinke, 
Area  Manager. 
[FR  Doc.  94-3162  Filed  2-*-94;  8:45  ami 

BILUNG  CODE  4310-23^ 
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[AZ-020-04-4410-10J 

Arizona:  Resource  Management 
Planning 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

summary:  In  accordance  with  43  CFR 
1610.2(c)  and  1610.3-l(d).  notice  is 
hereby  given  of  intent  to  prepare  a 
Category  I  amendment  to  Lower  Gila 
North  and  Lower  Gila  South  plaiming. 
documents,  Lower  Gila  Resource  Area, 
Phoenix  District,  Arizona.  This  notice 
also  constitutes  the  scoping  notice 
required  by  regulation  for  the  National 
Environmental  Pobcy  Act  (43  CFR 
1507.7).  The  proposed  action  is  to 
amend  the  Lower  Gila  North 
Management  Framework  Plan  (MFP) 
completed  in  December  1982  and  the 
Lower  Gila  South  Resoiut%  Management 
Plan  (RMP)  completed  in  June  1988. 
The  Category  I  planning  amendment 
will  be  based  on  existing  statutory 
requirements  and  poUcies  and  will  carry 
out  the  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA).  The  amendment  and 
accompanying  environmental 
assessment  (EA)  will  provide  the  basis 
for  modifying  the  recreation,  wildlife, 
minerals,  wild  burros  and  lands  sections 
of  the  existing  land  use  plans.  The  times 
and  schedules  for  public  meetings  will 
be  annoimced  in  the  local  news  media. 
A  thirty-  (30)  day  lime  schedule  for 
written  public  comment  will  follow  the 
scheduled  public  meetings.  Relevant 
docimients  will  be  available  for  public 
review  at  the  Phoenix  District  Office, 
2015  West  Deer  Valley  Road,  Phoenix, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hank  Molz,  Phoenix  District  Office, 
Lower  Gila  Resource  Area,  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027.  Telephone  (602)  ?80-«090. 

SUPPLEMENTARY  INFORMATION:  The 
planning  areas  are  in  the  Lower  Gila 
Resource  Area  in  portions  of  Yuma,  La 
Paz,  Maricopa,  Pima,  Pinal  and  Yavapai 
Counties.  The  proposed  amendment 
addresses  land  tenure,  oil  and  gas, 
desert  tortoise  habitat  management, 
recreation  and  wild  burro  management. 
Disciplines  to  be  represented  and  used 
to  prepare  the  amendment  include 
lands,  recreation,  wildlife,  botany, 
archaeology,  geology,  economics,  range, 
wilderness  and  fire  management.  Public 
meetings  will  be  held  in  Ajo,  Gila  Bend, 
Buckeye,  Sun  City,  Wickenburg  and 
Phoenix,  Arizona.  All  public  input  will 
be  through  written  comments  during  the 
plan  amendment  process. 


Date:  )aauary  31, 1994. 
David  ).  Miller. 
Associate  District  Manager. 
[FR  Doc  94-31 27  Filed  2-9-94;  8:45  am) 

B«.LMO  COOC  43ie-32-M 


PD-642-04-4060-021 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Idaho  State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  January  25, 1994. 

The  plat  representing  the  dependent 
resur\'ey  of  a  portion  of  the  6  V2 
Standard  Parallel  North  (south 
boundary.  Township  33  North,  Range  6 
East),  and  frartions  of  the  subdivisional 
lines,  and  adjusted  1893  meander  lines 
of  the  right  bank  of  the  Clearwater  River, 
the  subdivision  of  section  4,  and  the 
survey  of  Lots  10  and  12  in  section  4, 
Township  32  North,  Range  6  East,  Boise 
Meridian,  Idaho,  Group  No.  863.  was 
accepted  January  21, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
U.S.D.A.  Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-desoHbed  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  January  25. 1994. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  94-3132  Filed  2-9-94;  8:45  am] 

B4LUN0  COOC  4310-a«-M 


[ES-060-4950-10-4513:  ES-046653,  Group 
2,  Massachusetts] 

Filing  of  Ptat  of  Dependent  Resurvey  of 
the  Land  Held  in  Trust  for  the 
Wampanoag  Tribal  Council  of  Gay 
Head,  Inc. 

The  plat,  in  four  sheets,  of  a  portion 
of  the  dependent  resurvey  of  the 
boundaries  of  the  land  held  in  trust  for 
the  Wampanoag  Tribal  Council  of  Gay 
Head,  Inc.,  of  the  town  of  Cay  Head, 
Dukes  County,  Massachusetts,  has  been 
officially  filed  in  Eastern  States, 
Springfield,  Virginia,  at  7:30  a.m.,  on 
February  2, 1994. 

The  survey  was  made  upon  request 
submitted  by  the  Bureau  of  Indian 
Affairs. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per 
copy. 


Dated:  February  3. 1994. 
Carson  W.  Gulp.  Jr.. 
State  Director. 
[FR  Doc.  94-31 36  Filed  2-9-94;  8:45  a.m.) 

BILUNO  COOC  4310-GJ-M 


[UT-e42-4210-O6;  U-18809.  U-380f78,  U- 
38287,  U-57904] 

Cancellation  of  Proposed  Withdrawals; 
Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  cancels  three 
proposed  withdrawals  requested  by  the 
Bureau  of  Reclamation  (BR)  and  one 
proposed  withdrawal  for  the  Bureau  of 
Land  Management  (BLM).  The  BR 
proposed  withdrawals  are  for  the  White 
Rocks  Dam  and  Reservoir,  U-38287,  of 
1,112.35  acres,  trailhead  facilities  for  the 
Uintah  Unit  of  the  Central  Utah  Project 
(CUP),  U-38078,  of  298.57  acres,  and 
the  Flaming  Gorge  Unit  of  the  Colorado 
River  Storage  Project,  U-57904,  of 
493.24  acres.  The  BLM  proposed 
withdrawal  was  for  several  recreation 
sites  in  Garfield  and  Wayne  Counties. 
U-18809,  of  1,673.61  acres.  The  lands 
have  already  been  opened  to  surface 
entry  and  mining  by  operation  of  law. 
EFFECTIVE  DATE:  February  10, 1994. 
FOR  FURTHER  INFORPyiATION  CONTACT: 
Randy  Massey.  BLM  Utah  State  Office, 
P.O.  Box  45155.  Salt  Lake  Qty,  Utah 
84145-0155,  (801)  539-4119. 
SUPPLEMENTARY  INFORMATION:  Notices  of 
Proposed  Withdrawals  were  published 
in  the  Federal  Register,  which 
segregated  the  lands  described  therein 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  mining  laws,  subject  to  valid 
existing  rights.  Notices  for  the  three  BR 
proposed  withdrawals  were  published 
on  the  following  dates  and  the  lands 
were  segregated  for  two  years  from  the 
publication  date.  White  Rocks  Dam  and 
Reservoir  proposed  withdrawal  was 
published  in  42  FR  59427,  November 
17, 1977,  and  the  segregation  expired 
November  16,  1979.  The  trailhead 
facilities  proposed  withdrawal  for  the 
Uintah  Unit  of  the  CUP  was  published 
in  42  FR  58577,  November  10. 1977,  and 
the  segregation  expired  November  9, 
1979.  Flaming  Gorge  proposed 
withdrawal  was  published  in  51  FR 
39920,  November  2,  1986.  and  the 
segregation  expired  November  2, 1988. 
The  Bureau  of  Reclamation  has 
determined  that  the  lands  will  not  be 
needed  in  connection  with  the  projects 
identified  and  has  canceled  its 
apphcations.  The  BLM  proposed 
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withdrawal  for  recreation  sites  was 
published  in  27  FR  10089,  May  19. 
1972,  and  in  the  segregation  expired 
October  20, 1991.  Many  of  the  sites 
proposed  to  be  withdrawn  have  not 
been  constructed  and  a  determination 
has  been  made  that  the  other  sites 
which  were  constructed  do  not  need 
withdrawal  protection  at  this  time,  and 
the  BLM  has  canceled  its  application. 
Ted  D.  Stephenson, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc  94-3119  Filed  2-9-94;  8:45  am) 

BILUNO  COOE  431»-OCM« 


Bureau  of  Reclamation 


Price— San  Rafael  Rivers  Unit,  Carbon 
and  Emery  Counties,  UT;  Planning 
Report/Final  Environmental  impact 
Statement 

AGENCY:  Bureau  of  Reclamation, 
Interior;  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
planning  report/ final  environmental 
impact  statement:  INT  FES-94-04. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Reclamation 
(Reclamation)  has  prepared  a  planning 
report/ final  environmental  impact 
statement  (PR/FEIS)  for  the  Price-San 
Rafael  Rivers  Unit.  Utah.  The  PR/FEIS 
outhnes  a  salinity  control  program 
within  the  Price  and  San  Rafael  River 
basins.  Implementation  of  this  program 
includes  installing  piped  laterals  off- 
farm  and  working  with  farmers  to 
reduce  salt  leaching. 

ADDRESSES:  Single  copies  of  the  PR/ 
FEIS  may  be  obtained  on  request  at  the 
address  below: 

U.S.  Department  of  Interior,  Bureau  of 
Reclamation.  Planning  and 
Environmental  Division.  PO  Box 
11568,  Sah  Lake  Gty  UT  84147-0568; 

U.S.  Department  of  Agricuhure,  Soil 
Conservation  Service.  PO  Box  11350. 
Sah  Lake  City  UT  84147-0350. 

Libmries 

Copies  of  the  PR/FEIS  are  available 
for  inspection  at  the  following  locations: 
College  of  Eastern  Utah  Library.  451 

East  400  North,  Price  UT  84501 
Colorado  State  University  Libraries,  Ft. 

Collins  CO  80523 
Harold  B.  Lee  Library,  Brigham  Young 

University.  Prove  UT  84602 
Huntington  Library.  190  West  1  North. 

Huntington  UT  84528 
Marriott  Library,  University  of  Utah, 

Salt  Lake  Qty  UT  84117 


Orem.  Qty  Library,  56  North  State. 

Orem  UT  84057 
Price  City  Library,  159  East  Main.  Price 

UT  84501 
Prove  Public  Library.  13  North  100  East, 

Prove  UT  84601 
Salt  Lake  City  Public  Library.  209  East 

500  South.  Salt  Lake  City  UT  84111 
Utah  State  University.  Logan  UT  84322 
Weber  State  College  Library.  3750 

Harrison  Boulevard.  Ogden  UT  84408. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lany  Fluharty  (Reclamation  Officer), 
telephone:  (801)  379-1155;  or  Marilyn 
O'Dell  (Soil  Conservation  Service 
Project  Manager),  telephone:  (801)  524- 
5025. 

SUPPLEMENTARY  INFORMATION:  The 
preferred  plan  would  include  the 
installation  of  sprinkler  irrigation 
systems,  improved  surface  irrigation 
and  irrigation  water  management,  and 
the  elimination  of  water  from  all  open 
conveyance  systems  in  the  project  area 
during  the  winter  (nonirrigation)  season. 

The  PR/FEIS  presents  the  preferred 
plan  and  the  no  action  alternative, 
describes  the  existing  environment,  and 
analyzes  the  environmental 
consequences  of  project 
implementation.  It  also  presents  the 
comments  received  during  the  90-day 
public  review  of  the  draft  statement  and 
documents  Reclamation  and  Soil 
Conservation  Service  responses. 

Dated:  December  17. 1993. 
Donald  R.  Glaser, 
Deputy  Commissioner. 
(FR  Doc.  94-3111  Filed  2-9-94;  8:45  amj 

BILUNO  COOe  4310-«4-M 


Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  Saltwater  Crocodile  (Crocodylus 
porosus)  In  the  Republic  of  Palau  for 
Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  saltwater 
Crocodile  (Crocodylus  Porosus)  in  the 
Republic  of  Palau.  The  population  of 
this  species  within  this  Pacific 
archipelago  is  estimated  at  150  animals. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
11, 1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 


hours  at  the  following  locations:  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
50167,  Honolulu.  Hawaii  96850 
(Building  address:  300  Ala  Moana  Blvd.. 
room  6307.  Honolulu,  Hawaii  96813) 
(phone  808/541-2749);  and  the  Palau 
Bureau  of  Natural  Resources  and 
Development.  Ministry  of  Resources  and 
Development.  P.O.  Box  117.  Koror. 
Republic  of  Palau  96940  (phone  680/ 
488-1475).  Requests  for  copies  of  the 
draft  recovery  plan  and  written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  regarding 
the  plan  should  be  addressed  to  Robert 
P.  Smith.  Field  Supervisor  of  the  Pacific 
Islands  Office,  at  the  Honolulu  address 
given  above.  Comments  and  materials 
received  are  available  upon  request  for 
public  inspection  and  by  appointment 
during  normal  business  hours  at  the 
above  Honolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Rosa.  Fish  and  Wildlife 
Biologist,  at  the  Honolulu  address  given 
above. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States  and  affiliated  nations. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act.  as 
amended  (16  U.S.C  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
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account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  species  being  considered  in  this 
recovery  plan  is  Crocodylus  porosus. 
The  population  addressed  in  this  plan  is 
located  in  the  Republic  of  Palau.  C. 
porosus  has  been  severely  depleted 
throughout  its  range,  and  the  Falau 
population  is  presently  estimated  at  150 
animals.  Foremost  among  the  threats 
facing  this  crocodile  are  the  hunting  of 
wild  populations  for  skins  and  meat  and 
loss  of  habitat.  Another  limiting  factor  is 
the  taking  of  live  animals  for  local 
exhibition.  The  crocodile  is  not 
protected  under  Palauan  law. 

Recovery  efforts  will  focus  on  the 
establishment  and  management  of  three 
protected  areas,  secimng  of  illegally- 
held  captive  crocodiles,  enforcement  of 
U.S.  laws  and  development  and 
enforcement  of  Falauan  laws  to  protect 
the  species  throughout  Palau,  and 
initiation  of  research  and  public 
education  programs. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  these  plans. 

Authority 

The  authority  for  this  action  is  section  4f  f) 
of  the  Endangered  Species  Act.  16  U.S.Q 
1533(a 

Dated:  January  24. 1994. 
Marvin  L.  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Service,  Region  1. 
IFR  Doc.  94-3129  Filed  2-9-94:  8.45  ami 
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Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.y. 
PRT-785966. 

Applicant  Central  Park  Wildlife  Center.  New 
York.  New  York. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  conmierce  one 
captive-born  pair  and  one  juvenile 
(imsexed)  cotton-topped  tamarin 
{Sanguinus  oedipus)  from  the  Los 
Angeles  Zoo,  Los  Angeles.  California, 
for  the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 


PRT-785967. 

Applicant.  NYZS/The  Wildlife  Conservation 
Society,  Bronx.  New  York. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  proboscis 
monkey  [Nasalis  larvatus)  from  the 
Wilhelma  Zoo,  Stuttgart,  Germany,  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 
PRT-784966. 

Applicant  NYU  School  of  Medicine,  New 
York.  New  York 

The  applicant  requests  a  permit  to 
import  blood  samples  of  captive-bom 
chimpanzees  (Fan  troglodytes)  from  the 
TNO  Primate  Center,  Netherlands,  for 
biomedical  research  aimed  at 
developing  malaria  vaccines  and  for  the 
enhancement  of  survival  of  the  species. 
PRT-785148. 

Applicant  Ogden  Environmental  ft  Energy, 
Services  Co.,  Ina.  San  Diego.  Calikunia. 

The  applicant  requests  a  permit  to 
take  least  Bell's  vireos  [Vireo  bellii 
pusilJus)  to  assess  the  potential  noise 
imp>act  realigiunent  will  have  on  the 
species  at  Marine  Corps  Air  Station 
Camp  Pendleton,  California. 
PRT-751198. 

Applicant  Kelly  A.  Young,  Las  Vegas, 
Nevada. 

The  applicant  requests  an  amendment 
to  her  existing  permit  to  authorize 
export,  import,  and  reexport  of  one 
captive-bred  male  black  leopard 
(Panthera  pardus  delacourij  bom 
September  30, 1992,  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the 
following  ofHce  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  February  4, 1994 
Susan  Jacobsen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc  94-3021  Filed  2-»-94;  8:45  am) 
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Issuance  of  Permit  for  Marine 
Mammals 

On  September  30, 1993,  a  notice  was 
published  in  the  Federal  Register,  VoL 
58.  No.  188,  Page  51098,  that  an 
application  had  been  Bled  with  the  Fish 
and  Wildlife  Service  by  the  New  York 
Aquarium  for  a  permit  to:  take  (remove 
from  the  wild)  6  walruses  (Odobenus 
rosmarus)  for  public  display  purposes. 

Notice  is  hereby  given  that  on  January 
14, 1994,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  to 
the  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
North  Fairfax  I>ive.  rm  432,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  February  4, 1994. 
Susan  Jacobsen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  94-3022  Filed  2-9-94;  8:45  am) 
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Conference  of  the  Parties  to  the 
Convention  on  International  Trade  In 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Ninth  Regular  Meeting; 
Thirty-First  Meeting  of  the  Standing 
Committee;  Public  Meeting 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Correction. 

SUMMARY:  In  Federal  Register  notice 
Vol.  59,  No.  19,  beginning  on  page  4096, 
in  the  issue  of  Friday,  January  28, 1994, 
make  the  following  correction: 

On  page  4096  in  the  third  column,  in 
the  third  paragraph,  the  location  of  the 
public  meeting  was  previously  listed  as 
Conference  Room  200  of  the  Fish  and 
Wildlife  Service  building,  4401  N. 
Fairfax  Drive,  Arlington  VA.  This 
should  be  changed  to  read  Room  7000 
of  the  Department  of  the  Interior 
building,  18th  &  C  Streets  NW., 
Washington,  DC. 

Dated:  Feb  4, 1994. 
Kenneth  Stansetl, 

Acting  Chief,  Office  of  Management 

Authority. 

[FR  Doc.  94-3020  Filed  2-9-94;  8:45  ami 
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Notice  of  Availability.  Oil  Spill 
Restoration  Plan 

AGENCY:  Fish  and  Wildlife  Service. 
I3epartment  of  the  Interior. 
ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the  release 
of  the  draft  Nestucca  Oil  Spill 
Restoration  Plan  (Plan)  for  public 
review.  The  Plan  covers  the  Service 
proposal  to  restore  natural  resources 
injured  as  a  result  of  the  1988  Nestucca 
barge  oil  spill.  A  public  information 
meeting  addressing  the  plan  will  be 
held  on  March  15,  1994.  in  Ocean 
Shores.  WA. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  28, 1994. 
ADDRESSES:  Requests  for  copies  of  the 
Plan  may  be  made  to:  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services. 
3704  Griffin  Lane  SE..  suite  102. 
01>Tnpia.  Washington  98501-2192. 

Written  comments  or  materials 
regarding  the  Plan  should  be  sent  to  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Frederick.  State  Supervisor. 
U.S.  Fish  and  Wildlife  Service.  3704 
Griffin  Lane  SE,  suite  102.  Olympia. 
Washington  98501-2192.  (Attention: 
Environmental  Contaminants  Program). 

Interested  parties  may  also  call  (206) 
753-9440  for  further  information. 
SUPPLEMENTARY  INFORMATION:  On 
December  22. 1988,  the  tug,  Ocean 
Service,  coHided  with  the  barge, 
Nestucca,  which  spilled  more  than 
230,000  gallons  of  No.  6  fuel  oil  into  the 
Pacific  C)cean  near  Grays  Harbor, 
Washington.  Shorelines  were  oiled 
within  Grays  Harbor  and  along  110 
miles  of  the  Washington  State  coast 
north  of  Grays  Harbor,  including 
portions  of  Olympic  National  Park  and 
five  National  Wildlife  Refuges.  Oil  also 
reached  south  to  Oregon  State  and  north 
to  Vancouver  Island,  British  Columbia. 
More  than  13,000  oiled  migratory  birds 
were  recovered  by  wildlife  rescue  and 
rehabihtation  operations,  of  which, 
approximately  1.000  survived  the  oiUng 
and  rehabilitation  process  and  were 
released.  Estimates  of  actual  migratory 
bird  mortality  from  the  spill  range  from 
4  to  6  times  the  13.000  oiled  birds 
collected. 

In  1991.  the  United  States  of  America 
settled  claims  for  natural  resource 
damages  associated  with  1988  Nestucca 
oil  spill  under  the  authority  of  the  Clean 
Water  Act.  The  settlement  proceeds 
shall  be  used  to  compensate  for  injury, 
destruction,  or  loss  of  natural  resources 
within  the  Department  of  the  Interior's 
trusteeship.  The  Plan  is  being  released 


in  accordance  with  the  natural  resource 
damage  assessment  regulations  found  at 
43  CFR.  part  11.  It  is  intended  to 
describe  Service  proposals  to  restore 
natural  resources  lost  as  a  result  of  this  . 
spill.  Restoration  efforts  will  focus  on    ,, 
migratory  birds,  primarily  common 
murres  {Una  aalge). 

The  Plan  focuses  on  determining  what 
factors  are  most  impwrtant  in  regulating 
common  murre  survival  and 
reproduction  in  Washington  and 
diminishing  human  perturbations  at 
Oregon  and  Washington  seabird 
colonies.  The  following  actions  are 
proposed:  (1)  Educate  pilots,  boaters, 
fishermen,  and  other  visitora  to  the 
Washington  and  Oregon  coasts  and 
National  Wildlife  Refuges  about 
protected  wildlife  resources  in  these 
areas  and  explain  the  reasons  for,  and 
methods  of  minimizing  disturbance  to 
seabirds  and  other  wildlife;  (2)  deUneate 
and  describe  seabird  mortality  resulting 
from  the  incidental  take  of  seabirds  in 
Washington  net  fisheries  and  identify 
and  implement  meastues  to  reduce  the 
mortality;  (3)  improve  habitat 
conditions  for  burrow  nesting  seabirds 
by  eradicating  the  introduced  European 
rabbit  (Oryctolagus  cuniculus)  from 
Destruction  Island;  and  (4)  monitor 
common  murre  attendance  at 
Washington  breeding  colonies  to 
determine  if  the  selected  restoration 
actions  are  successful,  and  to  identify 
how  the  survival  and  reproductive 
success  of  common  murres  and  other 
seabirds  at  these  colonies  is  being 
impacted.  Tliese  impacts  may  be 
addressed  through  future  restoration 
actions. 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Plan  and  to  provide  additional 
alternatives.  In  Washington,  copies  are 
available  for  review  at  the  U.S.  Fish  and 
Wildlife  Service's  Ecological  Services 
Field  Office  in  Olympia  (3704  Griffin 
Lane  SE.,  suite  102,  Olj-mpia, 
Washington),  the  Nisqually  National 
Wildlife  Refiige  office  (100  Brown  Farm 
Road.  Olympia.  Washington),  the 
Washington  Coastal  Refuges  office  (33 
South  Barr  Road,  Port  Angeles, 
Washington),  and  the  following 
Washington  State  community  libraries: 
Port  Angeles,  Sequim,  Forks,  Clalluro 
Bay.  Ocean  Shores,  Port  Townsend,  Port 
Hadlock.  Olympia,  Aberdeen.  Westport. 
Hoquiam.  and  Raymond.  In  Oregon, 
copies  are  available  for  review  at  the 
Hatfield  Marine  Science  Center  Library 
in  Newport  and  the  U.S.  Fish  and 
Wildlife  Service  Regional  Office  in 
Portland  (911  NE  11th  Avenue). 

An  informational  meeting,  open  to  the 
public,  will  be  held  to  explain  the  Plan, 
provide  information,  and  to  answer  any 


questions.  The  meeting  will  be  held  at 
the  Ocean  Shores  Convention  Center, 
Mezzanine  Room  1, 120  West  Chance 
Ala  Mer,  Ocean  Shores,  Washington;  on 
March  15. 1994.  from  7  to  9  pro.  All 
wTitten  and  public  meeting  comments 
will  be  considered  and  addressed  in  the 
final  Plan  at  the  conclusion  of  the 
restoration  planning  process. 

Dated:  February  1. 1994. 

Marvin  Pienert. 

Regional  Director.  Region  J.  Fish  and  WiJdIife 
Service. 

[FR  Doc.  94-3131  Filed  2-9-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications  Under  49 
U.S.C.  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of,  or  acquire  control  of 
motor  passenger  carriers  or  water 
carriers  under  49  U.S.C  11343-11344. 
The  applications  are  governed  by  49 
CFR  Part  1182,  as  revised  in  Pur.. 
Merger  &■  Cont.— Motor  Passenger  & 
Water  Carriers,  5  I.CC.  2d  786  (9189). 
The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.18.  Persons 
wishing  to  oppose  an  application  must 
follow  the  rules  under  49  CFR  part 
1182.  subpart  B.  If  no  one  timely 
opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

No.  MC-F-20487,  filed  Januanr  10, 
1994.  Evergreen  Trails,  Ina,  d/b/a  Gray 
Line  of  Seattle — Purchase — Bremerton- 
Tacoma  Stages,  Inc.,  d/b/a/  Cascade 
Trailways.  Applicant's  representative: 
Jeremy  Kahn,  Suite  702, 1726  M  Street, 
NW.,  Washington,  DC  20036.  Evergreen 
Trails,  Inc.,  d/b/a/  Gray  Line  of  Seattle 
(Evergreen)  (MC-107638)  seeks 
authority  to  acquire  all  of  the  interstate 
authority  of  Bremerton-Tacoma  Stages, 
Inc.,  d/b/a/  Cascade  Trailways  (Cascade) 
under  No.  MC-28339  and  the  intrastate 
authorities  issued  by  the  Washington 
UtiUties  and  Transportation 
Commission  in  Certificate  No.  C-345 
and  the  Public  Utility  Commission  of 
Oregon  in  Authority  No.  189587. 

Evergreen,  a  motor  passenger  carrier, 
is  a  wholly  owned  subsidiary  of  Holland 
America  Lines-Westours,  Inc.  (HALW), 
a  motor  passenger  carrier  holding 
authority  in  No.  MC-1 18832.  Control  by 
HALW  of  these  carriers  was  previously 
approved  by  the  Commission. 

Paul  Harmon,  the  noncarrier 
individual  in  control  of  Cascade,  also 
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controls  Harmon  Enterprises,  Inc.  (MC- 
249206),  a  motor  property  carrier. 

Transfer  of  the  intrastate  authority  is 
effected  under  49  U.S.C.  11341(a). 
Temporary  authority  under  49  U.S.C. 
11349  was  granted  January  14,  1994. 

Decided:  February  4, 1994 

By  the  Comrriission,  the  Motor  Carrier 
Board. 

Sidney  L.  Strickland,  Jr., 
Secretary. 
|FR  Doc.  94-3114  Filed  2-9-94;  8:45  ami 
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[Docket  No.  AB-32  (Sut>-No.  56X)] 

Boston  and  Maine  Corp. — 
Discontinuance  of  Service 
Exemption — in  Middlesex  County,  MA 

Boston  and  Maine  Corporation  (B&M) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152,  subpart  F — Exempt 
Abandonments  and  Discontinuances  to 
discontinue  service  over  a  0.93-mile  line 
of  railroad  on  the  Stoneham  Branch 
line,  owned  by  the  Massachusetts  Bay 
Transportation  Authority  (MBTA),' 
extending  t)etween  milepost  0.00  and 
milepost  0.93  in  Stoneham,  Middlesex 
County,  MA. 

B&M  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 
1105.11  (transmittal  letter),  49  CFR 
1  J05.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March 


12,  1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues  ^  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),'  must 
be  filed  by  February  22, 1994.  Petitions 
to  reopen  must  be  filed  by  March  2, 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Kevin  J. 
O'Connell,  Esq.,  Boston  and  Maine 
Corporation,  Iron  Horse  Park,  No. 
Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

B&M  has  filed  an  environmental 
report  which  addresses  the 
discontinuance's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  15, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental  and  historic 
preservation  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  February  3, 1994. 

By  the  Coiumission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
|FR  Doc.  94-3115  Filed  2-9-94;  8:45  am) 
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'  The  properly  al  issue  is  owned  by  the  MBTA. 
and  will  continue  to  be  owned  by  the  MBTA  after 
consummation  of  the  proposed  discontinuance  of 
seri'ice. 


'A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-ofService  Rail  Unes.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  l.C.C.2d  164  (1987). 


[Docket  No.  AB-3  (Sut>-No.  114X)] 

Exemption  Missouri  Pacific  Railroad 
Company — Discontinuance  of 
Trackage  Rights  and  Lease 
Exemption— in  Perry  and  Randolph 
Counties,  IL 

Missouri  Pacific  Railroad  Company 
(MP)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Trackage  Rights  to  discontinue  trackage 
rights  on  approximately  3.7  miles  of  rail 
line  and  lease  of  a  945  foot  portion  of 
connecting  track  owned  by  Illinois 
Central  Railroad  Company  (IC), 
successor  to  Gulf,  Mobile  &  Ohio 
Railroad  Company  (GM&O).'  The 
trackage  rights  involve:  (1)  That  portion 
of  the  Leahy  spur  owned  by  GM&O  from 
point  of  switch  at  survey  station  30504 
plus  07  to  the  east  right-of-way  line  of 
GM&O  approximately  305  feet;  (2)  that 
portion  of  GM&O's  main  line  between 
survey  station  30504  plus  07  (south  of 
Willisville,  IL)  and  survey  station  30504 
plus  93.5  at  Percy,  IL;  and  (3)  that 
portion  of  MP-GM&O  connecting  track 
from  survey  station  30698  plus  03.5 
approximately  310  feet.  The  lease 
involves  that  portion  of  the  MP-GM&O 
connecting  track  owned  by  GM&O 
extending  from  survey  station  30698 
plus  03.5  to  the  point  where  the 
connecting  tffick  intersects  the  west 
right-of-way  line  of  GM&O.^  All 
involved  line  segments  are  located  in 
Perry  and  Randolph  Counties,  IL. 

MP  indicates  that  operations  by  other 
carriers  will  continue  on  a  portion  of  the 
involved  line.  IC  intends  to  abandon  a 
portion  of  the  line  by  Notice  of 
Exemption  filed  January  24, 1994,  in 
Docket  No.  AB-43  (Sub-No.  165X). 

MP  has  certified  that:  (1)  No  local 
traffic  has  moved  pursuant  to  the 
trackage  rights  or  lease  operation  over 
this  line  for  at  least  2  years;  (2)  no 
overhead  traffic  has  moved  over  this 
line  for  at  least  2  years  and  any 
overhead  traffic  on  the  line  has  been 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 


'  For  purposes  of  clarity  and  consistency,  the  rail 
line  segments  involved  in  the  trackage  rights  and 
lease  agreement  are  identifled.  as  they  are  in  the 
notice  filed  by  MP,  with  reference  to  the 
predecessor  entity.  GM&O. 

'  The  trackage  rights  and  lease  of  track  were 
approved  by  the  Commission  in  Finance  Docket  No. 
26669,  Missouri  Pacific  Railroad  Company — 
Trackage  Rights  Etc.— Gulf.  Mobile  ft  Ohio  Railroad 
Company,  served  August  16. 1971.  Pursuant  to  the 
trackage  rights/lease  agreement  of  May  14,  1971,  as 
amended  by  an  agreement  of  September  30.  1986. 
between  GMftO  and  MP,  the  lease  of  track  and 
trackage  rights  were  terminated  on  December  31, 
1987. 
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such  user)  regarding  cessation  of  service 
over  the  Une  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period:  and  (4)  the  requirements  at  49 
CFR  1105.12  (newspaper  pubUcation) 
and  49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. J 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  Hied. 

This  exemption  will  be  effective  on 
March  12. 1994.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  must 
be  filed  by  February  21.  1994.  Petitions 
to  reopen  must  be  filed  by  March  2. 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423.* 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anhofer.  1416  Dodge  Street,  Room  830. 
Omaha.  NE  68179. 

If  this  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Decided:  Febniary  3,  1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Stnckland,  Jr^ 
Secretary. 

|FR  Doc.  94-3116  Filed  2-»-94;  8:45  ami 
ntuNG  cooe  to3s-oi-p 


INSTITUTE  OF  AMERICAN  INDIAN  AND 
ALASKA  NATIVE  CULTURE  AND  ARTS 
DEVELOPMENT 

Request  for  Nomination  to  the  Board 
of  Trustees 

AGENCY:  Institute  of  American  Indian 
and  Alaska  Native  Culture  and  Arts 
Development  (aka  Institute  of  American 
Indian  Arts). 
ACTION:  Request  for  nominations. 

SUMMARY:  The  Board  directs  the 
Administration  of  the  Institute  of 
American  Indian  and  Alaska  Native 
Culture  and  Arts  Development, 
including  soliciting,  accepting,  and 
disposing  of  gifts,  bequests,  and  other 
properties  for  the  benefit  of  the  Institute. 


<  No  environmental  or  historical  documentation  is 
required  here  pursuant  to  49 CFR  1105.6(bH3). 

'As  this  is  a  discontinuance  only,  no  public  use 
or  trail  conditions  may  be  imposed. 


The  Institute,  established  under  Public 
Law  99-498  (20  U.S.C.  4411  et  seq.), 
provides  scholarly  study  of  and 
instruction  in  Indian  art  and  culture, 
and  establishes  programs  which 
culminate  in  the  awarding  of  degrees  in 
the  various  fields  of  Indian  art  and 
culture. 

The  Board  consist  of  thirteen 
members  appointed  by  the  President  of 
the  United  States,  by  and  with  the 
consent  of  the  U.S.  Senate,  who  are 
American  Indians  or  persons 
knowledgeable  in  the  field  of  Indian  art 
and  culture.  This  notice  requests 
nominations  to  fill  one  appointment  on 
the  Board  of  Trustees. 
DATES:  Nominations  will  be  accepted 
until  March  14, 1994. 
ADDRESSES:  Nominations  may  be  sent  to 
the  Chairman,  Board  of  Trustees, 
Institute  of  American  Indian  Arts.  Post 
Office  Box  1836,  Santa  Fe.  New  Mexico 
87504. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Blankenship.  Chairman  of  the  Board  of 
Trustees.  Institute  of  American  Indian 
Arts.  Post  Office  Box  20006.  Santa  Fe. 
New  Mexico  87504. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  99-498  (20  U.S.C.  4412(a)(2)(b). 
requires  the  President  to  publish  in  the 
Federal  Register  an  announcement 
regarding  nominations  of  the 
Presidentially  appointed  members  of  the 
Board  of  Trustees  of  the  Institutes.  On 
February  22. 1991  (56  FR  8099. 
February  26,  1991)  President  delegated 
to  the  Chairman  of  the  Board  of  Trustees 
the  responsibility  to  publish  an 
announcement  regarding  these 
nominations  in  the  Federal  Register.  All 
nominations  submitted  will  be 
forwarded  to  the  President  for 
consideration. 

Dated:  February  4, 1994. 
Kenneth  Blankenship, 

Chairman.  Board  of  Trustees,  Institute  of 
American  Indian  and  Alaska  Native  Culture 
and  Arts  Development. 

(FR  Doc.  94-3120  Filed  2-9-94;  8:45  am| 

BJtXMO  COOE  4320-01-M 


DEPARTMENT  OF  JUSTICE 

Consent  Judgment  In  Action  to 
Recover  Costs  and  Obtain  Civil 
Penalties  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  seven  Consent  Decrees  in 
United  States  v.  Frola,  et  al..  Civil 
Action  No.  2:91cv04280  (DRD)  were 


lodged  on  February  1. 1994.  with  the 
United  States  District  Court  for  New 
Jersey.  A  separate  Consent  Decree  was 
negotiated  between  the  United  States 
and  each  of  the  following  Defendants 
(collectively,  "Settling  Defendants"): 
Albert  Von  Dohhi  and  the  Estate  of 
James  V.  Frola;  Republic  Environmental 
Systems  (New  York)  Inc..  successor  in 
interest  to  Chemical  Management.  Inc.; 
Luzon  Oil  Company.  Inc.;  Petroleum 
Tank  Cleaners,  Inc.;  Snyder  Enterprises, 
Inc.;  Texaco  Inc.;  and  Total  Recovery. 
Inc.  ("TRI"). 

The  United  States  brought  suit  against 
Settling  Defendants  on  September  27. 
1991  pursuant  to  sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
C'CERCLA").  as  amended.  42  U.S.C. 
9606  and  9607(a),  seeking  civil  penalties 
for  Settling  Defendants'  alleged  failure 
to  comply  with  a  Unilateral 
Administrative  Order  ("UAO")  issued 
by  the  United  States  Environmental 
Protection  Agency  ("EPA")  on  October 
16,  1985,  and  seeking  recovery  of  costs 
incurred  by  the  United  States  in 
response  to  the  release  of  hazardous 
substances  at  the  Quanta  Resources,  Inc. 
Site,  located  at  163  River  Road  in  the 
Town  of  Edgewater.  New  Jersey. 

The  proposed  Consent  Decrees 
require  Settling  Defendants  to  pay 
$2,450,000;  specifically,  they  must  pay: 
(1)  $940,000  in  past  response  costs 
incurred  by  the  United  States  for  actions 
taken  in  response  to  the  release  of 
hazardous  substances  from  the  Site.  (2) 
$725,000  in  civil  penalties  and  punitive 
damage  for  noncompliance  with  the 
October.  1985  UAO.  and  (3)  $785,000 
into  escrow  to  fund  the  future 
performance  of  certain  response 
activities  specified  in  the  UAO. 

In  addition.  TRI  is  required  to  pursue 
best  efforts  in  recovering  from  insurers 
$1,200,000  in  additional  response  costs 
(including  interest),  plus  $800,000 
towards  funding  the  remaining  work 
specified  in  the  UAO.  The  United  States 
agrees  to  settle  all  claims  addressed  in 
the  proposed  Consent  Decrees  but  does 
not  agree  to  release  Settling  Defendants 
from  their  continuing  liability  at  the 
Site. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Dejjartment  of  Justice. 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Frola,  et  al.,  D.O.J. 
Ref.  No.  90-11-2-197A. 
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The  proposed  Consent  Decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney.  970  Broad  Street. 
Newark.  New  Jersey  07101;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency.  26  Federal  Plaza, 
room  437.  New  York,  NY  10278;  or  at 
the  Consent  Decree  Library,  1120  G 
Street  NW..  4th  Floor.  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $57.50  (25  cents  per  page 
reproduction  costs,  exclusive  of 
attachments  and  appendices)  payable  to 
"Consent  Decree  Library." 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-3156  Filed  2-9-94;  8:45  ami 

BILUNG  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
poHcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Guam  Power  Authority, 
Civil  Action  No.  CIV-94-0004  (D. 
Guam),  was  lodged  on  January  24,  1994 
with  the  United  States  District  Court  for 
the  District  of  Guam.  This  is  a  civil 
action  against  Guam  Power  Authority 
under  section  113(b)  of  the  Clean  Air 
Act  ("Act"),  42  U.S.C.  7413,  for 
violation  of  the  Prevention  of 
Significant  Deterioration  ("PSD") 
requirements  of  part  C  of  the  Clean  Air 
Act.  42  U.S.C.  7470-7491,  and  the 
regulations  promulgated  thereunder  at 
40  CFR  52.21  ("the  PSD  regulations"), 
40  CFR  52.21  that  are  incorporated  into 
the  Guam  State  Implementation  Plan 
("SIP"),  and  the  New  Source 
Performance  Standards  ("NSPS")  for  gas 
turbines  promulated  pursuant  to  Section 
111  of  the  Act,  42  U.S.C.  7411.  and 
found  in  40  CFR  part  60. 

The  Complaint  seeks  civil  penalties 
and  injunctive  relief  to  ensure  future 
compliance  with  the  PSD  regulations 
and  the  NSPS.  The  alleged  violations 
involved  failure  to  obtain  an  installation 
permit  under  the  PSD  regulations  for 
construction  of  the  Dededo  Power 
Station  ("the  Station");  failure  to 
provide  written  notice  of  the  date  of 
commencement  of  that  construction 
pursuant  to  the  NSPS;  failure  to  provide 
written  notice  of  the  anticipated  date  of 
the  initial  startup  of  the  Station 
pursuant  to  the  NSPS;  failure  to  provide 
written  notice  of  the  actual  date  of 


initial  startup  of  the  Station  pursuant  to 
the  NSPS;  and  failure  to  conduct 
performance  test(s)  on  gas  turbines  at 
the  Station  pursuant  to  the  NSPS.  Guam 
Power  Authority  is  the  owmer  and 
operator  of  the  Station  where  the 
violation  occurred.  Guam  Power 
Authority  will  pay  a  civil  penalty  of 
$150,000  and  is  enjoined  to  comply 
with  all  of  the  provision  of  the  PSD 
permit  issued  by  EPA  with  regard  to  a 
natural  gas-fired  turbine  designated  CT- 
1;  and  with  all  provisions  of  the  NSPS 
Regulations  applicable  to  CT-1;  and  to 
retest  CT-1  pursuant  to  the 
requirements  of  40  CFR  60.335(c)  within 
sixty  days  of  the  lodging  of  the  Consent 
Decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Guam 
Power  Authority.  DOJ  Ref.  #  90-5-2-1- 
1831. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  suite  502-A.  Pacific 
News  Buildings.  238  Archbishop  Flores 
Street,  Agana,  Guam  96910;  at  the 
Region  IX  office  of  the  Environmental 
Protection  Agency.  75  Hawthorne 
Street,  San  Francisco,  California  94105; 
and  at  the  Consent  Decree  Library,  1120 
G  Street  NW..  4th  Floor.  Washington. 
DC  20005.  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $3.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-3154  Filed  2-9-94;  8:45  am) 

BILUNQ  CODE  44ia-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  12, 1994,  a 
proposed  consent  decree  in  United 
States  v.  Williams  Pipe  Line  Company, 
et  ai,  Civil  Action  No.  89-1393-T,  was 
lodgtjd  with  the  United  States  District 
Court  for  the  District  of  Kansas.  The 
proposed  consent  decree  concerns  a 


complaint  filed  by  the  United  States  on 
July  25. 1989,  which  alleged  violations 
of  the  Clean  Air  Act.  42  U.S.C.  7401  et 
seq.,  and  its  implementing  regulations 
codified  at  40  CFR  part  61.  subpart  M. 
at  the  Augusta  Refinery  which  is  located 
in  Augusta.  Kansas. 

The  complaint  alleged  that  defendants 
Derby  Refining  Company  (Derby), 
Blackburn,  Inc.  (Blackburn),  and 
Ventech  Engineers,  Inc.  (Ventech)  failed 
to  adequately  wet  friable  asbestos 
material  while  being  stripped  or 
removed  as  well  as  failing  to  adequately 
wet  friable  asbestos  material  which  had 
been  removed  or  stripped  from  the 
facility  while  awaiting  collection  and 
disposal  in  accordance  with  the 
NESHAP  workplace  standards.  The 
complaint  also  alleged  that  defendant 
ARC  and  Derby  failed  to  give  proper 
notice  of  its  intent  to  remove  friable 
asbestos  from  the  facility  in  violation  of 
the  NESHAP  notice  provision.  The 
complaint  sought  injunctive  relief  to 
require  compliance  with  the  asbestos 
NESHAP  standards  and  civil  penalties 
for  past  violations. 

The  Consent  Decree  requires 
Defendants,  jointly  and  severally,  to  pay 
$45,000  in  settlement  of  the  United 
States'  claims  for  civil  penalties  against 
them.  In  addition,  the  decree  requires 
each  defendants  ARC  and  Derby  to 
develop  and  implement  an  Asbestos 
Control  Program  described  in 
Attachment  1  to  the  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  f)eriod  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  United  States  Department  of 
Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Williams 
Pipe  Line  Company,  et  al,  Ref.  No.  90- 
5-2-1-1268. 

The  proposed  consent  decree  may  be 
examined  at  the  following  locations:  (a) 
Office  of  the  United  States  Attorney  for 
the  District  of  Kansas,  306  U.S. 
Courthouse.  401  North  Market  Street. 
Wichita,  Kansas  67202;  (b)  the  Region 
VII  Office  of  the  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101;  and 
(c)  the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor.  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy  of  the  Consent  Decree,  please 
enclose  a  check  for  copying  costs  in  the 
amount  of  $4.25  (25  cents  per  page 
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reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

John  C  Cruden. 

Chief,  Environmental  Enforcement  Section. 

|FR  Doc  94-3155  Filed  2-&-94.  8:45  am) 

BtLUNO  CODE  4410-01-M 

Drug  Enforcement  Administration 
[Docket  No.  93-2] 

Chester  R.  Barnes,  M.D.;  Revocation  of 
Registration 

On  September  9,  1992.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Chester  R.  Barnes, 
M.D..  1625  East  Fourth  Street,  Los 
Angeles,  California  90033.  The  Order  to 
Show  Cause  sought  to  revolce  Dr. 
Barnes'  (Respondent)  DEA  Certificate  of 
Registration.  AB0289492.  and  deny  any 
pending  applications  for  registration  as 
a  practitioner.  The  Order  to  Show  Cause 
alleged  that  revocation  of  Respondent's 
DEA  Certificate  of  Registration  was 
proper  pursuant  to  21  U.S.C.  824(a)(2) 
based  on  Respondent's  felony 
conviction  for  illegal  distribution  of 
controlled  substances  in  violation  of  21 
U.S.C.  841(a)(1). 

On  October  21.  1992,  counsel  for 
Respondent  requested  a  hearing  and  the 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Prehearing  statements  were 
filed  by  counsel  for  the  Government  and 
counsel  for  Respondent.  By  Order  dated 
March  26,  1993,  the  administrative  law 
judge  scheduled  a  telephone  conference 
call  for  April  6. 1993.  When  the 
conference  call  was  placed,  counsel  for 
Respondent  was  not  available.  On  April 
7, 1993,  the  administrative  law  judge 
issued  another  order  rescheduling  the 
conference  call  for  April  19, 1993.  When 
the  conference  call  was  attempted  on 
that  date,  counsel  for  Respondent  again 
failed  to  be  present.  On  April  21, 1993, 
counsel  for  the  Government  notified  the 
administrative  law  judge  that  attempts 
to  reach  a  settlement  with  Respondent's 
counsel  had  been  unsuccessful.  By 
Memorandum  and  Order  dated  May  17, 
1993,  the  administrative  law  judge 
terminated  the  proceedings  in  this 
matter,  stating  that  Respondent  had 
waived  his  right  to  a  hearing  pursuant 
to  21  CFR  1301.54(d).  Pursuant  to  21 
CFR  1301.54(e)  and  1301.57.  the  Acting 
Administrator  hereby  issues  his  final 
order  in  this  matter  based  upon  the 
investigative  file. 

The  Acting  Administrator  finds  that 
on  at  least  four  occasions  between  July 
12.  1990  and  August  20.  1990. 


Respondent  issued  prescriptions  for 
controlled  substances  to  undercover 
agents  for  no  legitimate  medical 
purpose.  In  November  1990,  a  search 
warrant  was  served  on  Respondent's 
medical  office  and  patient  records  were 
seized  for  review. 

At  the  request  of  a  DEA  Diversion 
Investigator,  a  doctor  serving  as  a 
consultant  to  the  Medical  Board  of 
California  (Board)  reviewed  over  a 
dozen  of  Respondent's  patient  files.  The 
Board  doctor  concluded  that  in 
numerous  cases  Respondent  had 
ordered  controlled  substances  for  his 
patients  without  conducting  an 
adequate  history  and  in  the  absence  of 
any  medical  complaint  on  the  part  of 
the  patient.  The  Board  doctor  also  noted 
that  in  many  instances  no  physical 
examination  was  conducted  and  the 
patients'  files  did  not  contain 
information  indicating  a  necessity  for 
the  prescription  of  potent  analgesics. 

On  May  13,  1993,  in  the  United  States 
District  Court.  Central  District  of 
California.  Respondent  pled  guilty  to 
two  felony  counts  of  illegal  distribution 
of  Tylenol  with  codeine  #3  and  Tylenol 
with  codeine  #4,  controlled  subtances 
listed  in  Schedule  III,  in  violation  of  21 
U.S.C.  841(a)(1).  Respondent  was 
convicted  on  these  counts  on  May  17. 
1991.  Respondent  was  placed  on 
probation  for  a  period  of  three  years  and 
ordered  to  pay  a  $5,000.00  fine. 

On  July  12, 1993,  Respondent  signed 
a  renewal  application  which  was 
received  by  the  DEA  on  July  27, 1993. 
In  this  application.  Respondent 
answered  "no"  to  the  question  inquiring 
as  to  whether  he  had  ever  been 
convicted  of  a  crime  in  connection  with 
controlled  substances.  By  responding  in 
the  negative  to  this  question. 
Respondent  materially  falsified  his 
application.  Pursuant  to  21  U.S.C. 
824(a)(1),  such  a  falsification  constitutes 
a  separate  ground  upon  which 
revocation  of  a  registration  may  be 
based. 

In  reviewing  the  investigative  file,  the 
Acting  Administrator  finds  that 
Respondent  has  exhibited  poor 
judgment  in  exercising  his 
responsibilities  which  accompany  a 
DEA  Certificate  of  Registration.  Further, 
by  materially  falsifying  his  renewal 
application.  Respondent  has  exhibited  a 
cavalier  disregard  for  the  law  and  a 
disturbing  lock  of  candor.  As  a  result, 
the  Acting  Administrator  concludes  that 
Respondent  can  no  longer  be  entrusted 
with  a  DEA  Certificate  of  Registration. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824'and  28  CFR  0.100(b).  hereby 


orders  that  Dr.  Chester  Barnes'  DEA 
Certificate  of  Registration.  AB0289492. 
be,  and  it  hereby  is,  revoked,  and  further 
orders  that  Dr.  Chester  Barnes"  renewal 
application  dated  July  12, 1993,  be,  and 
it  hereby  is,  denied.  This  order  is 
effective  March  14. 1994. 

Dated:  February  4. 1994. 
Stephen  H.  Greene. 

Acting  Administrator  of  Drug  Enforcement. 
IFR  Doc.  94-3029  Filed  2-9-94;  8  45  ami 

BILUNG  COOC  441IM)»-M 

[Docket  No.  92-74] 

David  W.  Bradway,  M.D.;  Denial  of 
Application 

On  July  7,  1992.  the  Deputy  Assistant 
Administrator  (then-Director),  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  David  W.  Bradway, 
M.D.  (Respondent),  of  Magnolia.  New 
Jersey,  seeking  to  deny  his  application 
for  a  DEA  Certificate  of  Registration. 
The  statutory  basis  for  the  Order  to 
Show  Cause  was  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823(f). 

Respondent,  through  counsel, 
n»quested  a  hearing  on  the  issues  raised 
by  that  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Washington,  IX),  on  November  12. 1992. 
On  January  27. 1993,  in  his  findings  of 
fact,  conclusions  of  law,  and 
recommended  ruling,  the  administrative 
law  judge  recommended  that  the 
Administrator  grant  Respondent  a  DEA 
Certificate  of  Registration. 

On  February  12. 1993.  the 
Government  filed  exceptions  to  Judge 
Tenney 's  opinion  pursuant  to  21  CFR 
1316.66,  and  on  March  11,  1993,  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  The  Acting 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and. 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Acting  Administrator  finds  that 
on  January  30. 1979.  New  Jersey  police 
found  the  body  of  a  deceased 
individual.  The  detective  who 
discovered  the  body  also  found  a  receipt 
for  a  prescription  written  by  the 
Respondent  on  the  body.  This  began  an 
investigation  of  the  Respondent  which 
included  obtaining  controlled  substance 
prescriptions  from  area  pharmacies  that 
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were  written  by  the  Respondent.  The 
prescriptions  were  written  by  the 
Respondent  in  his  own  name,  in  the 
names  of  young  men  who  testified  at 
Respondent's  criminal  trial,  and  in  the 
names  of  some  of  Respondent's 
relatives,  none  of  whom  ever  received  a 
prescription  from  the  Respondent. 

The  investigation  by  New  Jersey 
authorities  further  revealed  that  during 
a  seven  month  period  from  January  to 
July  1978,  Respondent  ordered  and 
received  from  a  pharmaceutical 
distributor  large  quantities  of  controlled 
substances.  During  this  period  however. 
Respondent  was  pursuing  his  residency 
in  radiology,  and  therefore,  had  no 
legitimate  medical  need  for  these  drugs. 

On  November  3, 1980,  in  the  New 
Jersey  Superior  Court  for  Cumberland 
County,  Respondent  was  convicted  of 
one  count  of  conspiracy:  To  distribute, 
possess  and  possess  with  intent  to 
distribute,  controlled  substances;  to 
induce,  persuade,  aid  and  contribute  to 
the  unlawful  use  of  a  narcotic  drug;  and 
to  knowingly  and  intentionally  keep  a 
residence  for  the  purpose  of  using 
controlled  dangerous  substances;  thirty 
counts  of  unlawful  distribution  of 
controlled  substances;  four  counts  of 
unlawful  possession  with  intent  to 
distribute  controlled  substances;  and 
one  count  of  manslaughter  by 
unlawfully  distributing  controlled 
substances  in  such  a  grossly  negligent 
and  reckless  manner  as  the  cause  the 
death  of  an  individual. 

Respondent  previously  possessed 
DEA  Certificate  of  Registration, 
AB7672517.  On  November  1,  1981.  DEA 
issued  an  Order  to  Show  Cause 
proposing  to  revoke  Respondent's 
previous  DEA  Certificate  of  Registration. 
Following  a  January  1983  hearing  in  the 
matter,  the  then-Administrator 
concurred  with  the  findings  of  the 
administrative  law  judge:  That 
Respondent  issued  prescriptions  for 
Demerol  and  Quaaludes  in  his  own 
name,  and  in  the  names  of  his  friends 
and  relatives;  the.se  prescriptions  were 
not  issued  for  a  legitimate  medical 
purpose,  but  were  in  fact  used  to  obtain 
drugs  for  personal  use  and  abuse; 
because  of  Respondent's  unlawful 
actions,  a  friend  attending  one  of 
Respondent's  "drug  parties",  died  of  a 
drug  overdose;  Respondent's  friends 
became  addicted  to  Demerol  as  was 
Respondent  himself;  and  there  was  no 
reasonable  assurance  that  Respondent 
was  a  different  person  or  markedly 
changed  from  the  time  he  had 
committed  these  crimes.  As  a  result  of 
these  findings,  the  then-Administrator 
revoked  Respondent's  previous  DEA 
Certificate  of  Registration.  See  David  W. 


Bradway,  M.D..  Docket  No.  81-26,  48 
FR  49937  (October  28, 1983). 

On  September  19. 1987,  Respondent 
filed  a  new  application  for  DEA 
registration,  and  DEA  again  issued  an 
Order  to  Show  Cause  proposing  to  deny 
Respondent's  application.  On  November 
1. 1988.  an  administrative  hearing  was 
held  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  Respondent  was  not 
represented  by  counsel,  and  did  not 
testify. 

During  the  hearing.  Respondent 
presented  the  testimony  of  his 
employer,  who  testified  to  his 
supervision  of  Respondent's 
employment  as  a  medical  practitioner. 
The  Director  of  the  New  Jersey 
Physician's  Health  Program  also 
testified  on  behalf  of  the  Respondent. 
The  Director  testified  to  Respondent's 
rehabilitation  based  upon  Respondent's 
participation  in  the  Physician's  Health 
Program,  and  to  Respondent's  ability  to 
handle  controlled  substances. 

Following  the  administrative  hearing, 
Judge  Bittner  recommended  that 
Respondent  be  granted  a  DEA 
registration  for  Schedules  IV  and  V. 
with  certain  conditions.  However,  the 
then-Administrator  did  not  follow  the 
recommendation,  in  part  because  of  his 
finding  that  the  testimony  regarding 
Respondent's  rehabilitation  was  not 
credible;  Respondent's  failure  to  testify 
which  left  little  evidence  of  his 
rehabilitation;  as  well  as.  the  absence  of 
any  psychiatric  testimony  or  report 
regarding  Respondent's  ovra  use  of 
dangerous  controlled  substances.  As  a 
result,  the  then-Administrator  denied 
Respondent's  application  for  a  DEA 
Certificate  of  Registration.  See  David  W. 
Bradwav,  M.D.,  Docket  No.  88-62,  54 
FR  53382  (December  28, 1989). 

The  factual  determinations  relied 
upon  by  the  previous  Administrators 
relating  to  the  prior  revocation  of 
Respondent's  DEA  registration,  and  the 
denial  of  his  subsequent  application  for 
a  Certificate  of  Registration,  are 
conclusive,  and  accordingly,  the  Acting 
Administrator  hereby  adopts  the  above- 
referenced  final  orders  in  their  entirety. 

In  this  proceeding,  no  new  allegations 
of  improper  handling  of  controlled 
substances  were  introduced.  As  a  result, 
the  critical  issue  is  whether  the 
circumstances,  which  existed  during  the 
time  of  the  prior  proceedings,  have 
changed  sufficiently  to  support  a 
conclusion  that  Respondent's 
registration  is  now  in  the  public 
interest. 

At  the  November  12, 1992 
administrative  hearing,  the  Respondent 
testified.  The  administrative  law  judge 
found  that  Respondent  testified  with 
great  sincerity  and  obvious  pain 


concerning  the  remorse  and  regret  that 
he  felt  about  the  events  leading  to  the 
individual's  death.  The  Respondent  also 
testified  regarding  his  ongoing 
participation  in  the  Physician's  Health 
Program  sponsored  by  the  New  Jersey 
Academy  of  Medicine,  and  how  the 
program  not  only  assisted  the 
Respondent  in  his  own  rehabilitation, 
but  also  permitted  the  Respondent  to 
become  involved  with  different 
physicians  in  self-help  groups. 

"The  administrative  law  judge  also 
found  persuasive  an  October  29.  1992 
psychiatric  report  which  was  placed 
into  evidence  by  the  Respondent.  The 
report  outlined  Respondent's 
satisfactory  steps  toward  rehabilitation, 
and  also  recommended  Respondent's 
continued  close  contact  with  the 
Physician's  Health  Program  and 
continued  random  drug  testing  when 
deemed  necessary  by  program  officials. 

The  Director  of  the  New  Jersey 
Physician's  Health  P*rogram  again 
testified  on  behalf  of  the  Respondent.  As 
with  the  previous  administrative 
hearing,  the  Director  testified  to 
Respondent's  recovery  from  drug  usage, 
and  to  the  likelihood  of  Respondent 
relapsing  to  drugs  at  this  stage  of  his  life 
and  abusing  his  privileges  to  prescribe 
them  as  being,  "extremely  remote." 

The  administrative  law  judge  further 
found  that  the  opinion  testimony  given 
at  this  proceeding  by  the  Director 
regarding  Respondent's  recovery,  was 
entitled  to  more  weight  than  the 
testimony  given  by  him  at  the  November 
1988  administrative  hearing.  The 
administrative  law  judge  attributed  this 
finding  to  the  passing  of  an  additional 
four  or  five  years  without  any  drug 
incidents,  and  that  the  Director's 
opinion  was  consistent  with  the 
psychiatric  report. 

Pursuant  to  21  U.S.C  823(f).  "[iln 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  Ucensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

"(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  the 
factors  and  give  each  factor  the  weight 
he  deems  appropriate.  See  Henry  J. 
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Schwartz,  Jr.,  M.D.,  Docket  No.  88-42, 
.'i4  FR  16422  (1989). 

The  administrative  law  judge  found 
factors  two,  three,  four  and  five  relevant 
based  upon  Respondent's  unlawful 
writing  of  prescriptions  and  subsequent 
administering  of  controlled  substances 
to  youths,  including  administering 
controlled  substances  to  an  individual, 
whose  death  was  attributed  to 
Respondent's  administering  of 
controlled  substances;  Respondent's 
multiple  count  conviction  in  November 
1980;  and.  Respondent's  writing  of 
prescriptions  in  his  name,  the  names  of 
relatives,  as  well  as  the  names  of  the 
youths  for  no  legitimate  medical 
purpose. 

The  administrative  law  judge  found 
that,  based  upon  Respondent's 
testimony  and  demeanor  during  the 
hearing,  the  medical  diagnosis  given  in 
the  psychiatric  report,  as  well  as  the 
testimony  of  the  Director  of  the  New 
Jersey  Physician's  Health  Program 
regarding  Respondent's  recovery  from 
drug  abuse.  Respondent  had  produced 
evidence  which  was  heretofore  lacking 
and  which  persuasively  indicated  that 
Respondent's  registration  is  in  the 
public  interest.  The  administrative  law 
judge  therefore  recommended  that  the 
Administrator  grant  the  Respondent's 
application  for  a  DEA  Certificate  of 
Registration,  however,  with  two 
limitations:  Consistent  with  the 
suggestions  of  the  psychiatric  report,  the 
Respondent  would  remain  in  close 
contact  with  the  Physician's  Heahh 
Program  to  the  extent  that  the  program 
may  see  the  need  for  random  drug 
testing;  and  that  Respondent  keep 
meticulous  records  of  all  controlled 
substances  that  he  prescribes  in  the 
course  of  any  medical  practice:  The 
record  of  each  prescription  to  include 
the  date,  name,  and  address  of  the 
patient;  and  the  name,  quantity  and 
strength  of  the  controlled  substance 
prescribed,  with  the  records  to  be 
forwarded  to  the  DEA  Camden,  New 
Jersey  Resident  Office  on  a  monthly 
basis  for  a  period  of  one  year. 

The  Government  filed  exceptions  to 
the  administrative  law  judge's 
recommendation,  based  in  part  upon 
matters  involving  Respondent's 
unlawful  conduct  with  respect  to 
controlled  substances.  In  addition  to 
arguing  that  Respondent  would  have 
unlimited  access  to  the  same  drugs  he 
once  unlawfully  administered  and 
abused,  the  Government  outlined  the 
egregious  nature  of  Respondent's  past 
conduct  which  uhimately  led  to  his 
criminal  convictions:  His  obtaining 
controlled  substances  for  no  legitimate 
medical  purpose;  injecting  young  men 
as  well  as  himself  with  dangerous 


combinations  of  controlled  substances 
and  causing  the  youths  to  become 
addicted  to  Demerol;  and,  his 
administering  controlled  substances  to 
an  individual  which  resulted  in  the 
letter's  death. 

The  Government  further  argued  that 
the  administrative  law  judge's 
recommendation  does  not  reconcile 
itself  to  a  previous  finding  in  a  similar 
matter,  where  the  administrative  law 
judge  recommended  a  restricted 
registration.  See  Frank  Chin.  M.D.. 
Docket  No.  92-13,  57  FR  47673  (1992). 
Finally,  in  its  argument  against  the 
Respondent's  registration,  the 
Government  argued  that  the  lapse  of 
time  since  Respondent  last  possessed  a 
DEA  Certificate  of  Registration  was  a 
factor  worthy  of  consideration. 

In  its  exceptions,  the  Government 
urged  the  Administrator  to  deny  the 
Respondent's  application  for  a 
Certificate  of  Registration.  However,  the 
Government  also  argued  in  the 
alternative,  that  if  Respondent's 
application  is  granted,  that  his 
registration  be  restricted  to  Schedules  IV 
and  V. 

The  Acting  Administrator,  having 
considered  the  entire  record,  determines 
that  the  registration  of  the  Respondent 
is  still  not  in  the  public  interest. 
Although  the  Respondent  has  presented 
evidence  which  demonstrates  his 
progress  towards  recovery  from 
substance  abuse,  and  has  indicated 
remorse  over  events  leading  up  to  the 
individual's  death,  the  Acting 
Administrator  adopts  the  finding  of  the 
then-Administrator  in  his  final  order 
published  in  the  Federal  Register  on 
December  28.  1989:  "It  is  the  position  of 
the  DEA  that  a  Certificate  of  Registration 
to  handle  controlled  substances  is  a 
privilege,  not  a  right,  and  it  should  only 
be  granted  to  doctors  who  have 
demonstrated  high  standards  of  ethical 
conduct  and  who  are  completely 
trustworthy  in  handling  dangerous 
controlled  substances  *  *  *." 

It  is  the  judgment  of  the  Acting 
Administrator  that  the  Respondent  has 
not  demonstrated  either  ethical  conduct 
nor  trustworthy  behavior  to  warrant  the 
granting  of  a  DEIA  Certificate  of 
Registration.  The  Acting  Administrator 
concludes  that  the  record  does  not 
support  a  finding  that  the  Respondent 
can  be  entrusted  with  a  DEA  Certificate 
of  Registration. 

Having  concluded  that  there  is  a 
lawful  basis  for  the  denial  of 
Respondent's  application  for  a  DEA 
Certificate  of  Registration,  and  having 
further  concluded  that  Respondent's 
registration  would  not  be  in  the  public 
interest,  it  is  the  Acting  Administrator's 
conclusion  that  the  Respondent's 


application  be  denied.  Accordingly,  the 
Acting  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  283  and  28  CFR  0.100(b).  hereby 
orders  that  the  application  of  David  W. 
Brad  way,  M.D.,  for  registration  under 
the  Controlled  Substances  Act,  be,  and 
it  hereby  is,  denied.  This  order  is 
effective  February  10, 1994. 

Dated;  February  4.  1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
IFR  Doc.  94-3024  Filed  2-9-94;  8:45  ainj 
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[Docket  No.  93-72] 

William  Q.  Gray.  M.D.;  Revocation  of 
Registration 

On  July  23,  1993.  the  Deputy 
Assistant  Administrator  (then-Director) 
of  the  Office  of  Diversion  Control.  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
William  G.  Gray,  M.D.  (Respondent),  of 
Roanoke,  Virginia  proposing  to  revoke 
his  DEA  Certificate  of  Registration. 
AG3146431,  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
proposed  action  was  based  on 
Respondent's  lack  of  state  authorization 
to  handle  controlled  substances  in  the 
Commonwealth  of  Virginia,  as  well  as. 
his  prescribing  or  dispensing  various 
controlled  substances  to  several 
individuals,  two  of  whom  were  minors, 
without  a  legitimate  medical  purpose 
and  outside  the  scope  of  professional 
practice. 

The  Order  to  Show  Cause  was  sent  to 
Respondent  by  registered  mail. 
Respondent,  through  counsel,  filed  a 
request  for  a  hearing  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  September 
20,  1993.  the  Government  filed  a  motion 
for  summary  disposition  based  upon  an 
order  of  the  Commonwealth  of  Virginia. 
Virginia  Board  of  Medicine,  which 
suspended  Respondent's  medical 
license  for  an  indefinite  period  of  time, 
effective  march  6.  1992. 

Respondent  filed  a  response  seeking  a 
continuance  of  the  proceedings  until  the 
Virginia  Board  of  Medicine  could 
review  the  summary  suspension  of 
Respondent's  medical  license. 
Thereafter,  on  October  19.  1993. 
Respondent  filed  an  additional  response 
which  explained  that  the  Virginia  Board 
of  Medicine  did  hold  a  hearing  and.  in 
fact,  voted  to  revoke  Respondent's 
medical  license  as  of  October  7.  1993. 
Respondent  also  withdrew  his 
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opposition  to  the  Government's  motion 
for  summary  disposition. 

On  October  25,  1993,  in  her  opinion 
and  recommended  decision,  the 
administrative  law  judge  granted  the 
Government's  motion  for  summary 
disposition  and  recommended  that 
Respondent's  DEA  Certificate  of 
Registration  issued  to  him  in  Virginia  be 
revoked  based  upon  Respondent's 
current  lack  of  state  authorization  to 
handle  controlled  substances  in  the 
Commonwealth  of  Virginia.  Neither 
party  filed  exceptions  to  the  opinion 
and  recommended  decision.  On 
November  23, 1993,  the  administrative 
law  judge  transmitted  the  record  to  the 
Acting  Administrator.  The  Acting 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter 
based  upon  fmdings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Acting  Administrator  finds  that 
Respondent's  controlled  substance 
license  was  revoked  by  the 
Commonwealth  of  Virginia,  Virginia 
Board  of  Medicine  on  October  7, 1993. 
This  revocation  was  based  upon 
allegations  concerning  the  improper 
prescribing  and  disf>ensing  of  controlled 
substances. 

Consequently,  Respondent  is  no 
longer  authorized  to  prescribe,  dispense, 
administer  or  otherwise  handle 
controlled  substances  in  the 
Commonwealth  of  Virginia.  The  Acting 
Administrator  concludes  that  DEA  does 
not  have  the  statutory  authority  under 
the  Controlled  Substances  Act  to  issue 
a  registration  if  the  applicant  is  without 
state  authority  to  handle  controlled 
substances.  21  U.S.C  802(21)  and 
823(f).  The  Acting  Administrator  and 
his  predecessors  have  consistently  so 
held.  See  Ramon  Pla.  M.D..  Docket  No. 
86-54,  51  FR  41168  (1986);  George  S. 
Heath.  MD.,  Docket  No.  86-24,  51  FR 
26610  (1986);  Dale  D.  Shahan.  D.D.S., 
Docket  No.  85-57.  51  FR  23481  (1986); 
and  cases  cited  therein. 

Respondent  concedes  that  his  license 
to  practice  medicine  in  the 
Commonwealth  of  Virginia  is  revoked 
and  does  not  contest  the  Government's 
motion  for  summary  disposition  at  this 
time.  Therefore,  the  Acting 
Administrator  concludes  that 
Respondent's  DEA  Certificate  of 
Registration  must  be  revoked. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  the  DEA  Certificate  of 
Registration.  AG3146431,  previously 


issued  to  William  C.  Gray,  M.D.,  be.  and 
it  hereby  is,  revoked  and  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
February  10,  1994. 

Dated:  February  4. 1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[PR  Doc.  94-3031  Filed  2-9-94;  8:45  am) 
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[Docket  No.  93-13] 

James  Henry  Holnm,  M.D.;  Partial 
Revocation  of  Registration 

On  October  23, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  directed  an 
Order  to  Show  Cause  to  James  Henry 
Holmes,  M.D.  (Respondent),  proposing 
to  revoke  his  DEA  Certificate  of 
Registration,  BH0285331,  as  a 
practitioner  under  21  U.S.C.  824(a)(4). 
and  to  deny  any  pending  applications 
under  21  U.S.C.  823(f).  The  Order  to 
Show  Cause  alleged  that  the  continued 
registration  of  the  Respondent  would  be 
inconsistent  with  the  public  interest. 

The  Respondent  requested  a  hearing 
on  the  issues  raised  in  the  Order  to 
Show  Cause.  The  matter  was  docketed 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  Following  prehearing 
procedures  a  hearing  was  held  in 
Sacramento,  California  on  April  20, 
1993. 

On  July  1,  1993,  Judge  Tenney  issued 
his  findings  of  fact,  conclusions  of  law, 
and  recommended  ruling  in  which  he 
recommended  that  the  Respondent's 
registration  be  continued  and  that  he  be 
given  a  formal  reprimand.  The 
Government  filed  exceptions  to  this 
opinion,  and  on  August  13,  1993,  the 
administrative  law  judge  transmitted  the 
record  of  the  proceedings  to  the 
Administrator. 

The  Acting  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  the  Respondent  received  a  degree  in 
physical  therapy  from  Loma  Linda 
University  in  1960,  and  worked  as  a 
physical  therapist  until  he  entered 
medical  school  in  1971.  Respondent 
received  his  medical  degree  in  1974, 
and  entered  private  practice  in 
Stockton,  California  in  1976,  where  he 
continued  as  a  sole  practitioner  for 
seventeen  years. 


In  1989,  the  California  Department  of 
Health  Services  noted  that  the 
Respondent  frequently  app>eared  as  a 
prescribing  physician  for  patients  who 
were  under  investigation  for  Medi-Cal 
fraud.  In  1990.  the  State  Attorney 
General  initiated  an  investigation  of  the 
Respondent.  On  October  2, 1990,  a  State 
investigator,  operating  in  an  undercover 
capacity,  made  a  visit  to  the 
Respondent's  office.  The  investigator, 
who  gave  no  indication  of  immediate 
pain,  asked  for  a  prescription  for 
Tylenol  with  codeine.  The  Respondent 
provided  the  undercover  investigator 
with  a  prescription  for  the  substance, 
ostensibly  on  the  belief  that  the  patient's 
job  as  a  construction  worker  might 
require  occasional  treatment  for  pain. 

"The  undercover  investigator  returned 
to  Respondent's  office  on  four  more 
occasions  between  November  1990  and 
April  1991,  and  on  each  occasion. 
Respondent  issued  the  undercover 
investigator  a  prescription  for  Tylenol 
with  codeine.  The  undercover 
investigator  did  not  give  any  indication 
of  pain  during  these  visits.  Respondent 
testified  that  he  issued  these 
prescriptions  because  he  assumed  that 
since  he  had  issued  the  undercover 
investigator  a  prescription  in  the  past, 
there  was  a  valid  medical  need  for  the 
drug  prescribed. 

On  February  25,  1991,  another 
undercover  investigator,  posing  as  the 
first  investigator's  friend,  went  to 
Respondent's  office  and  requested  and 
received  a  prescription  for  Tylenol  with 
codeine,  ba.sed  upon  the  Resp>ondent's 
stated  belief  that  the  individual  would 
experience  discomfort  similar  to  that  of 
the  first  undercover  investigator.  On 
several  occasions,  the  Respondent 
refused  to  issue  undercover 
investigators  prescriptions  for  Tylenol 
with  codeine. 

On  May  28,  1991,  an  undercover 
investigator  who  had  initially  been 
refused  a  prescription  by  Respondent, 
telephoned  Respondent  and  asked  for  a 
prescription  for  Tylenol  with  codeine. 
When  Respondent  asked  if  the 
undercover  investigator  was  having  any 
problems,  the  investigator  stated,  "lolh 
yeah,  that's  right.  I  have  to  have  a 
problem.  My  elbow  hurts."  Respondent 
then  telephoned  in  a  prescription  for 
Tylenol  with  codeine  for  the  undercover 
investigator. 

On  June  11,  1991,  the  initial 
undercover  investigator  telephoned 
Respondent  and  warned  him  that 
investigators  were  asking  about 
Respondent's  prescriptions. 
Subsequently,  Respondent  added  the 
notation  "back  pain"  to  the  undercover 
investigator's  medical  records.  On  July 
31,  1991,  the  undercover  investigator 
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returned  to  Respondent's  Office  and  was 
again  issued  a  prescription  for  Tylenol 
with  codeine  for  no  apparent  medical 
need. 

Judge  Tenney  found  that  the 
Respondent,  on  eight  occasions  during 
the  period  Octotwr  1990  to  May  1991. 
prescribed  the  Schedule  III  controlled 
substance  Tylenol  #3  with  codeine  to 
undercover  of)eratives,  without  a 
legitimate  medical  purpose,  but  under 
strong  mitigating  circumstances;  and 
that  on  four  occasions  in  March  through 
May  1991,  Respondent  refused  to  so 
prescribe  the  same  sutwtance. 

In  November  1991,  the  State  of 
California  filed  an  eight  count 
misdemeanor  complaint  alleging  that 
Respondent  had  improperly  prescribed 
Tylenol  with  codeine.  On  January  6. 
1992.  the  Respondent  pled  guilty  to  a 
single  misdemeanor  count  of  a  violation 
of  the  California  Health  and  Safety 
Code,  for  prescribing  a  controlled 
substance  without  a  legitimate  medical 
purpose.  Subsequently,  the  State  of 
California  suspended  the  Respondent 
for  an  indefinite  period  from 
participation  as  a  provider  in  the 
California  Medical  Assistance  Program 
(Medi-Cal).  The  Respondent  has  been 
excluded  by  the  U.S.  Department  of 
Heath  and  Human  Services  from 
participation  in  the  Medicare  and 
Medicaid  programs  for  period  of  three 
years.  However,  since  this  was  a 
permissive  exclusion  it  is  not 
considered  as  a  separate  ground  for 
revocation  under  21  U.S.C.  824  (a)(5). 

The  administrative  law  judge  found 
that  the  Respondent  indicated  remorse 
fur  his  conduct,  and  testified  that  he  had 
instituted  new  office  procedures  before 
approving  any  prescriptions  for 
controlled  substances.  The 
administrative  law  judge  further  found 
that  the  Respondent  is  an  active  highly 
respected  member  of  the  Stockton 
community  and  is  one  of  the  few  area 
physicians  who  will  accept  Medi-Cal 
patients.  The  Respondent  provides  free 
medical  assistance  for  the  homeless,  and 
a  number  of  his  patients  wrote  letters  on 
his  behalf  and  attested  to  his  fine 
character. 

Under  21  U.S.C.  824(a)(4).  the 
Administrator  of  the  Drug  Enforcement 
Administration  may  revoke  the 
registration  of  a  practitioner  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest 
as  determined  under  21  U.S.C.  823. 

Pursuant  to  21  U.S.C.  823(f).  "liln 
determining  the  public  interest,  the 
following  factors  shall  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 


(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  heahh  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwartz, 
Jr.,  M.D.,  54  FR  16422  (1989). 

Of  the  stated  factors,  the 
administrative  law  judge  found  that  the 
Government  established  a  prima  fade 
case  for  revocation  under  21  U.S.C. 
823(0  (2)  through  (5).  Judge  Tenney 
found  that  the  evidence  supported  a 
finding  that  the  Respondent's 
experience  with  regard  to  dispensing 
controlled  substances  and  compliance 
with  applicable  laws  included  eight 
occasions  where  he  prescribed 
controlled  substances  absent  a 
legitimate  medical  purpose  and  while 
not  acting  in  the  usual  course  of  medical 
practice;  that  the  Respondent  was 
convicted  under  State  law  of  unlawfully 
prescribing  a  controlled  substance;  and 
that  the  Respondent's  conduct  in 
falsifying  patient  records  posed  a  threat 
to  the  public  health  and  safety. 

The  administrative  law  judge 
concluded  that  the  mitigating 
circumstances  outweigh  the  prima  facie 
violations.  Judge  Tenney  found  that 
Respondent  trusted  the  representations 
of  the  undercover  investigator.  In 
addition,  on  four  occasions.  Respondent 
refused  to  prescribe  Tylenol  with 
codeine  to  the  undercover  investigators. 
Respondent  is  respected  in  the 
community  and  has  changed  his 
prescribing  practices. 

As  a  result  the  administrative  law 
judge  concluded  that  even  though 
Respondent  prescribed  controlled 
substances  for  no  legitimate  medical 
purpose.  Respondent  should  be 
permitted  to  continue  his  registration. 
Accordingly  the  administrative  law 
judge  recommended  that  Respondent  be 
given  a  formal  reprimand  for  his 
prescribing  practices  and  that  he  be 
given  another  chance. 

The  Government  filed  an  exception  to 
the  conclusion  of  the  administrative  law 
judge  that  the  violations  of  law  occurred 
under  strong  mitigating  circumstances. 
The  Government  contended  that  the 
Respondent  had  been  identified  as  a 
high  prescril)er  of  controlled  substances 


by  a  California  State  agency  and  had 
prescribed  controlled  substances 
without  a  legitimate  medical  purpose 
notwithstanding  the  quality  of  his 
interaction  with  his  patients.  The 
Government  also  opposed  the 
administrative  law  judge's 
recommendation  that  the  Respondent's 
registration  be  continued,  and 
recommended  revocation.  The 
Government  also  recommended,  in  the 
alternative,  that  if  a  lesser  sanction  is 
warranted,  then  the  Respondent's 
registration  should  t>e  continued  in 
Schedules  IV  and  V  only,  subject  to 
restrictions  that  he  maintain  a  separate 
journal  of  controlled  substances 
prescribed,  administered,  or  dispensed, 
and  that  all  such  records  be  made 
available  to  DEA  on  demand. 

The  Acting  Administrator  adopts  the 
findings  of  fact,  conclusions  of  law.  and 
recommended  ruling  of  Administrative 
Law  Judge  Tenney  except  as  otherwise 
noted  herein.  The  Acting  Administrator 
specifically  declines  to  adopt  the 
finding  of  the  administrative  law  judge 
that  the  mitigating  circumstances  of  this 
case  outweigh  the  prima  facie 
violations.  There  is  no  doubt  in  the 
record  that  the  Respondent's  conduct  in 
prescribing  controlled  substances  to  the 
undercover  operatives  was  unlawful, 
that  he  attempted  to  conceal  this 
unlawful  conduct,  and  that  he 
continued  this  conduct  even  when  he 
became  aware  that  his  practices  were  in 
question. 

Based  on  the  foregoing,  the  Acting 
Administrator  concludes  that  the 
Respondent's  continued  registration  as  a 
practitioner  in  Schedules  11  and  III  is 
inconsistent  with  the  public  interest. 
However,  the  mitigating  circumstances 
indicate  that  the  Respondent  would  not 
pose  a  risk  to  the  public  interest  if  he 
were  to  continue  as  a  practitioner  under 
the  following  conditions  and 
restrictions.  Respondent  will  maintain  a 
separate  journal  of  all  controlled 
substances  prescribed,  administered,  or 
dispensed  for  a  period  of  one  year,  and 
the  Respondent  will  agree  to  make  all 
such  records  available  for  DEA 
inspection,  during  normal  business 
hours,  without  the  requirement  of  a 
notice  of  inspection  or  an  administrative 
inspection  warrant. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.106(b).  hereby 
orders  that  DEA  Certificate  of 
Registration.  BH0285331.  issued  to 
James  Henry  Holmes,  M.D..  be  and  it 
hereby  is.  revoked,  in  Schedules  II  and 
III;  and  orders  that  if  be  continued  in 
Schedules  IV  and  V.  under  the  terms 
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and  conditions  noted  herein.  This  order 
is  effective  March  14, 1994. 

Dated:  February  4.  1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
|FR  Doc.  94-3028  Filed  2-9-94:  8:45  ami 
BILUNG  COOE  4410-0»-M 

[Docket  No.  92-36] 

Jerry  Neil  Rand,  M.D.;  Denial  of 
Application 

On  February  13.  1992,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Jerry  Neil  Rand.  M.D. 
(Respondent),  of  San  Diego.  California, 
proposing  to  deny  his  application  for 
registration  as  a  practitioner  on  grounds 
that  his  registration  would  be 
inconsistent  with  the  public  interest,  as 
set  forth  in  21  U.S.C.  823(f).  The  Order 
to  Show  Cause  alleged  that  from  at  least 
mid-1986  Respondent  self-administered 
hypnotic  sedatives  and  pain  medication; 
on  November  21.  1987,  Respondent  was 
arrested  for  the  illegal  possession  of 
Schedule  III  and  IV  controlled 
substances  in  Orange  County. 
C'.iifomia;  in  May  1988,  the  Medical 
Board  of  California  filed  a  complaint 
against  the  Respondent  alleging  that  he 
was  intoxicated  while  attending  a 
patient,  that  he  failed  to  supervise  his 
physician  assistants  by  pre-signing 
prescriptions,  and  that  he  engaged  in 
unprofessional  conduct  in  the  treatment 
of  five  patients;  and  the  Medical  Board 
of  California  (Medical  Board),  on 
September  18,  1989.  entered  a 
stipulated  decision  and  order  which 
revoked  the  Respondent's  medical 
license,  and  then  stayed  that  order  and 
placed  him  on  five  years  probation. 

Respondent,  through  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mar>'  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in  San 
Diego,  California  on  June  25,  1992.  On 
July  7,  1993,  in  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law,  and  decision,  the 
administrative  law  judge  recommended 
that  the  Respondent's  application  for  a 
DEA  Certificate  of  Registration  be 
granted  subject  to  certain  restrictions. 

No  exceptions  to  Judge  Bittner's 
opinion  were  filed  by  either  party.  On 
August  9, 1993,  the  administrative  law 
judge  transmitted  the  record  to  the 
Administrator. 

The  Acting  Administrator  has 
carefully  considered  the  entire  record  in 


this  matter  and,  pursuant  to  21  CFR 
1316.67.  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  the  Respondent  is  a  licensed 
physician  in  the  State  of  California, 
under  probation  from  the  Medical 
Board.  He  graduated  from  the  Chicago 
Medical  School  in  1972  and  specialized 
in  emergency  medicine  at  hospitals  in 
Illinois  and  California.  In  1984,  the 
Respondent  opened  an  urgent  care 
center  in  Orange  County,  California, 
which  he  operated  until  his  entry  into 
a  drug  rehabilitation  program  in  April 
1988. 

The  administrative  law  judge  found 
that  the  Respondent  sent  a  letter  to  the 
DEA  in  February  1990,  advising  that  he 
had  voluntarily  terminated  his  previous 
DEA  registration.  Subsequently,  in  July 
1990,  Respondent  submitted  an 
application  for  a  new  DEA  Certificate  of 
Registration. 

During  the  hearing,  the  Government 
presented  evidence  that  over  a  period  of 
several  years,  from  at  least  mid-1986, 
the  Respondent  was  accused  of  self- 
administering  hypnotic  sedatives  and 
pain  medications,  including  a  daily 
dose  of  40  to  50  mg.  of  Valium,  a 
Schedule  IV  controlled  substance;  that 
the  Respondent  entered  three  separate 
substance  abuse  treatment  facilities  in 
August.  October,  and  November  of  1987, 
where  he  was  diagnosed  as  drug 
dependent;  that  on  November  21, 1987, 
Respondent  was  arrested  in  Orange 
County,  California  for  illegal  possession 
of  controlled  substances  for  his  own 
use,  including  Dolophine,  a  Schedule  II 
controlled  substance,  Anexsia,  Fiorinal 
and  Fioricet,  Schedule  III  controlled 
substances,  and  Darvon,  a  Schedule  IV 
controlled  substance,  which  resulted  in 
a  State  court  issuing  a  temporary 
restraining  order  prohibiting  the 
Respondent  from  practicing  medicine; 
that  on  September  18,  1989,  the  Medical 
Board  issued  a  stipulated  decision  and 
order  which  revoked  Respondent's 
medical  license,  stayed  the  revocation, 
and  placed  the  Respondent  on  five  years 
probation;  that  the  Respondent's  ex- 
girlfriend  had  told  a  Medical  Board 
investigator  that  Respondent  had  abu.sed 
Demerol,  a  Schedule  II  controlled 
substance,  in  his  home,  that  he  had 
telephoned  local  pharmacies  for 
controlled  substance  deliveries  to  his 
home  or  office,  and  that  he  had  abused 
barbiturates;  that  an  employee  of  the 
Respondent  told  an  investigator  that 
Demerol  was  routinely  missing  from 
office  stock,  and  that  the  Respondent 
kept  unsecured  controlled  substance 
samples  in  his  desk;  and  that  a  State 


audit  of  the  Respondent's  office  had 
determined  that  he  could  only  account 
for  nine  of  fifty-six  DEA  Schedule  II 
order  forms  that  he  had  received  in 
1986. 

Respondent  testified  at  the  hearing 
that  he  did  not  beHeve  that  all  of  the 
Government's  evidence  was  factually 
correct.  He  maintained  that  the  Anexsia 
found  by  the  Orange  County  police  was 
prescribed  by  an  orthopedist,  and  the 
other  noted  substances  were  office 
samples.  He  also  disagreed  with  his  ex- 
girlfriend's  representation,  and  asserted 
that  she  was  a  Demerol  abuser,  and  in 
fact  that  he  was  allergic  to  Demerol. 
Regarding  his  office  practice,  he 
admitted  that  he  had  pre-signed 
prescriptions  for  his  physician 
assistants,  but  was  not  sure  what 
happened  to  his  DEA  Schedule  11  order 
forms. 

The  administrative  law  judge  found 
that  in  May  1988,  the  Medical  Board 
filed  an  accusation  alleging  that  the 
Respondent  had  been  arrested  in  1987; 
had  been  diagnosed  as  drug  dependent; 
that  as  a  result  of  his  usage  of  controlled 
substances  or  dangerous  drugs  he  had 
"become  a  danger  to  himself,  other 
persons  or  the  public,  or  has  impaired 
his  ability  to  practice  his  profession 
safely";  had  treated  a  patient  while 
intoxicated;  and  failed  to  adequately 
supervise  physician  assistants  by 
signing  blank  prescription  forms.  A 
supplemental  accusation,  filed  in  June 
1988,  and  amended  in  March  1989, 
alleged  that  between  1985  and  1986,  the 
Respondent  provided  incompetent  and 
grossly  negligent  medical  care  to  five 
patients. 

The  administrative  law  judge  found 
that  the  Respondent  admitted  the 
substantive  allegations  of  the 
accusations  when  he  entered  into  a 
stipulated  decision  and  order  with  the 
Medical  Board.  The  order,  effective 
September  25,  1989,  revoked 
Respondent's  medical  license,  stayed 
the  revocation  and  placed  Respondent 
of  five  years  probation.  The  order 
further  required,  inter  alia,  that  the 
Respondent  enter  a  drug  rehabilitation 
program,  an  refrain  from  practicing 
medicine  until  the  Medical  Board  and 
the  drug  rehabilitation  program 
concluded  that  it  would  be  safe  for  him 
to  reenter  the  practice  of  medicine. 

The  Respondent  testified  that  he 
suffered  a  back  injury  in  1984,  and 
received  a  regimen  of  treatment  which 
included  traction  and  various  controlled 
substances.  In  1986,  he  had  spinal 
fusion  surgery  and  was  continued  on 
pain  medications  and  anti-depressants. 
He  testified  that  various  physicians  and 
psychiatrists  prescritied  controlled 
substances  for  pain,  and  he  would 
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firequently  overdose,  which  included  the 
night  of  his  arrest  by  Orange  County 
police.  The  Respondent  testified  that  he 
entered  a  methadone  treatment  center  in 
1987,  which  did  not  help;  was 
subsequently  hospitalized  for  three 
weeks,  where  he  only  received  more 
pain  medication;  and  then  entered  a 
three  week  drug  abuse  rehabilitation 
program  at  Saint  Joseph's  Hospital  in 
April  1988. 

Witnesses  for  the  Respondent, 
including  a  chemical  dependency 
counselor,  a  psychiatrist,  and 
physicians  testified  that  after 
Respondent  left  St.  Joseph's  Hospital,  he 
attended  an  inpatient  drug 
rehabilitation  program  at  Rancho  L'Abri 
for  two-and-a-half  months,  where  he 
received  detoxification  treatment  and 
therapy;  he  then  moved  to  Alternative 
Solutions,  a  halfway  house  type  of 
recovery  center,  where  he  resided  for 
approximately  two  years.  The  witnesses 
agreed  that  the  Respondent  had 
embraced  the  recovery  program,  had 
made  steady  progress,  was  aware  of  the 
negative  impact  of  drugs,  and  had 
abstained  from  drugs.  Various  letters 
from  other  individuals  also  attested  to 
the  Respondent's  attendance  in  recovery 
programs. 

Witnesses  also  testified  as  to  the 
Respondent's  continuing  participation 
in  the  Medical  Board  Diversion  Program 
in  which  he  attends  mandated  twice 
weekly  counseling,  and  submits  to 
random  visits  from  compliance  officers 
and  urine  screenings.  The  Respondent 
testified  that  for  the  18  months 
following  his  stay  at  the  halfway  house, 
he  was  employed  in  a  clinic  where  he 
engaged  in  general  practice  and 
addiction  medicine. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(fl,  "(ijn 
determining  the  public  interest,  the 
following  factors  shall  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 


on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwarz, 
Jr.,  M.D.,  Docket  No.  88-42,  54  FR 
16422  (1989). 

The  administrative  law  judge 
concluded  that  the  first,  fourth,  and  fifth 
factors  were  relevant  and  found  that  as 
to  the  first  factor,  the  Respondent's 
medical  license  is  restricted  by  a  five 
year  probation;  that  as  to  factor  four,  the 
Respondent  unlawrfully  obtained  and 
abused  controlled  substances;  and  that 
as  to  factor  five,  the  Medical  Board 
findings  regarding  his  treatment  of 
patients  were  pertinent. 

Judge  Bittner  further  found  that  as  a 
result  of  his  personal  abuse  of 
controlled  substances,  the  Respondent 
abrogated  his  professional 
responsibilities  as  a  physiciem  and  his 
responsibilities  as  a  DEA  registrant;  that 
he  was  hospitalized  three  times  for 
substance  abuse;  voluntarily 
surrendered  his  previous  DEA 
registration;  and  had  his  State  medical 
license  placed  on  probation  for  a  period 
of  five  years.  The  administrative  law 
judge  concluded  that  there  is  a  lawful 
basis  for  denying  the  Respondent's 
application. 

"The  administrative  law  judge  also 
found  that  the  Respondent  has 
demonstrated  his  current  fitness  to 
possess  a  DEA  registration,  insofar  as 
his  substance  abuse  began  as  a  result  of 
a  chronic  pain  condition  generated  by  a 
back  injury;  that  the  Respondent 
admitted  his  drug  abuse  and  indicated 
remorse  for  past  misconduct;  that  the 
Respondent  presented  credible  evidence 
of  appropriate  medical  and 
rehabilitative  treatment;  and  that  he  had 
not  used  drugs  for  over  three  years 
preceding  the  hearing,  and  was 
committed  to  a  drug-free  lifestyle. 

The  administrative  law  judge  found 
that  several  witnesses  credibly  testified 
that  the  Respondent  was  committed  to 
his  recovery.  The  administrative  law 
judge  further  credited  the  Respondent's 
stated  intent  to  establish  an 
addictionology  medical  practice  and  his 
contention  that  he  needed  controlled 
substance  authority  to  be  effective  in 
this  field.  Judge  Bittner  found  that  the 
Respondent  is  unlikely  to  abuse 
controlled  substances  in  the  future  or 
otherwise  abuse  the  privileges  of  a  DEA 
registrant. 

As  a  result,  the  administrative  law 
judge  recommended  that  the 
Administrator  grant  the  Respondent's 
application  for  a  DEA  registration 
subject  to  certain  restrictions.  These 
restrictions  included  provisions  that  the 
Respondent  be  limited  to  prescribing 
controlled  substances,  except  in  a 
hospital  setting  where  he  would  be 


allowed  to  administer  controlled 
substances;  that  he  not  possess  or  store 
any  controlled  substances  in  his  office 
or  home  (other  than  those  lawfully 
prescribed  by  another  practitioner);  that 
he  not  dispense,  other  than  by 
prescription,  any  controlled  substance 
bom  his  office  or  home;  that  he  not 
write  any  controlled  substance 
prescriptions  for  himself,  or  any  family 
member  that  he  not  obtain  for  his  own 
use  any  controlled  substances,  except 
on  written  prescription  by  another 
practitioner,  that  he  notify  the  DEA  on 
each  occasion  he  acquires  a  controlled 
substance  by  prescription;  that  he 
submit  quarterly  to  the  DEA  for  a  period 
of  two  years  a  log  of  all  controlled 
substance  prescriptions  he  issues;  and 
finally  that  he  complete  an  appropriate 
continuing  medical  education  course, 
approved  by  the  Medical  Board,  in  the 
proper  handling  of  controlled 
substances. 

The  Acting  Administrator  concurs 
with  the  administrative  law  judge's 
findings  of  fact  and  conclusions  of  law, 
except  as  herein  noted.  The  Acting 
Administrator  disagrees  with  the 
administrative  law  judge's  finding  that 
the  Respondent  is  unlikely  to  abuse 
controlled  substances  or  the  privileges 
of  a  registrant  in  the  future.  The  Acting 
Administrator  concludes  that  the 
Respondent's  rehabilitative  efforts, 
although  laudable,  are  not  sufficiently 
complete  to  ensure  that  he  will  not 
again  succumb  to  the  pressures  of 
abusing  controlled  substances.  The 
Acting  Administrator  does  not  adopt  the 
administrative  law  judge's  conclusion 
that  the  Respondent's  registration,  ev^n 
with  certain  restrictions  in  place,  would 
be  in  the  public  interest.  The  Acting 
Administrator  declines  to  adopt  the 
administrative  law  judges  decision  and 
recommendation  that  the  Respondent's 
application  be  granted.  Accordingly,  the 
Acting  Administrator  finds  that  the 
registration  of  the  Respondent  would 
not  be  in  the  public  interest  at  this  time. 

The  Acting  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C  823  and  824  and  28  CFR  0.100(b), 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration  of  Jerry 
Neil  Rand,  M.D.,  be,  and  it  hereby  is, 
denied.  This  order  is  effective  February 
10, 1994. 

Dated:  February  4.  1994. 
Stephen  H.  Greene, 

Acting  A  dministmtor  of  Drug  Enforcement. 
|FR  Doc.  94-3026  Filed  2-9-94;  8:45  ami 
eiLUNO  COW  441»-0»-M 
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Herbert  J.  Robinson,  M.O.;  Revocation 
of  Registration 

On  August  31.  1993.  the  Deputy 
A  .sisJant  .Adrrinistrator  (then-Director). 
Olff  I' of  Diversion  Control.  Drug 
Enfj-ccfnent  Administration  (DEA). 
issjrd  "in  Order  to  Show  Cause  to 
Hfbert  J.  Robinson.  MC  (Respondent), 
of  S.<n  Antonio.  Texas,  proposing  to 
rcvn*  ^  his  DEA  r.«i1ifK,flte  or 
Regstmlion.  Br.26l98e7,  and  deny  any 
pttTiHirj^  applications  for  rfgistration  as 
a  pr;.f  tiiioner.  The  statutory  basis  for  the 
0^'^^'^  io  Show  Cause  was  that  Dr. 
Robiusnn  hid  materiaily  falsified  a 
response  on  his  DCA  application  for 
rpgistration.  21  U.S.C.  824(a)(1). 

1^".  Order  to  i,.*^cw  Cause  was  served 
on  Ur,  Pobinsor  en  September  9.  1993, 
By  iti'.ter  datcti  0»:tobt!r  1.  1993.  the 
Respondent  submitted,  through  counsel, 
copies  of  various  docunients  and  a 
wTitTen  stateiTient  in  which  he  waived 
his  r  t;iit  to  a  hcr^ri.ag  in  tnis  matter.  The 
Acting  .\dmini.str3lor  ha:>  carefully 
considered  the  Respondent  s  written 
submission  and  the  DEA  investigative 
file  i.T  this  case.  .Accordingly,  under  the 
provision  of  21  CFR  1301.54  and 
1301.57,  the  Acting  Administrator 
enters  his  final  order  in  this  matter, 
based  on  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth 

Tlie  Acting  Administrator  finds  that 
in  June  1986,  the  DEA,  in  conjunction 
with  the  Texas  Board  of  Medical 
Examiners  (Board)  initiated  an 
investigation  based  on  a  review  of 
pharmacy  records  which  indicated  that 
the  Respondent's  prescribing  practices 
migh«  not  be  for  legitimate  medical  uses. 
The  Respondent  prescribed  large 
queiitities  of  the  controlled  substance 
Talwin  and  the  non-controlled 
substance  pyribenzamine  (PBZ).  which 
when  used  in  combination,  a.'e  highly 
desirable  on  the  street  and  is  known  as 
'Ts  and  Blues". 

In  1987,  the  Board  subpoenaed 
patient  records  from  the  Respondent, 
which  he  refused  to  provide.  On 
September  24,  1988,  the  Board 
suspended  Respondent's  medical 
license  indefinitely  until  he  provided 
the  re<.ords  in  question.  Meanwhile,  the 
DEA  was  unable  lo  determine  the 
Respondent's  whereabouts,  and  the 
Respondent's  previous  DEA  Certificate 
of  Registration.  AR095G4f>9.  expired  in 
normal  course  on  April  ?,0.  1989.  and 
was  .".ot  renewed. 

Tlifj.'^eafter.  on  January  12,  1991.  the 
Board  issued  an  order  terminating  the 
Respondent's  license  suspension  and 
indii.fited  that  he  had  satisfactorily 
provided  them  the  records  in  question, 
and  concluded  that  there  was  no 


apparent  violation  of  the  State  Medical 
Practice  Act. 

On  January  23, 1991.  the  Respondent 
executed  a  Renewal  Application  for 
DEA  Registration  utilizing  the  DEA 
renewal  form  sent  to  him  prior  to  the 
1989  expiration  of  his  registration.  On 
February  7.  1991,  the  DE.\  sent  the 
Rt^spondent  a  form  letter  indicating  that 
since  his  old  registration  number  had 
expired  and  been  retired,  it  would  be 
necessary  for  him  to  complete  an 
application  for  a  new  registration.  On 
February  13.  1991,  the  Respondent 
exe»  iited  an  application  for  registration 
in  w  .nich  he  checked  "NO"  in  answer  to 
que<:tion  4(b5  which  states: 

Has  the  applicant  ever  been  convicted  of  a 
crime  in  connection  with  controlled 
substances  under  State  or  Federal  law,  or 
ever  surrendered  or  had  a  Federal  controlled 
substance  registration  revoked,  suspended, 
restricted  or  denied,  or  ever  had  a  State 
professional  license  or  controlled  substance 
registration  revoked,  suspended,  denied, 
restricted  or  placed  on  prubation? 

Based  on  the  information  that  the 
Respondent  provided  in  this 
application,  the  DEA  routinely 
processed  his  application  and  assigned 
a  new  DEA  registration  number. 
BR2fil9887.  Had  the  Respondent 
truthfully  indicated  the  fact  of  his  prior 
State  license  suspension,  a  new  DEA 
investigation  would  likely  have  been 
convened  to  determine  all  the 
underlying  facts  and  circumstances 
before  action  was  taken  on  his 
application. 

In  their  written  submission,  Counsel 
for  Re$(>ondent  represented  that  the 
response  was  "unintentionally  in  error 
in  part",  while  Respondent,  in  his 
written  statement,  explained  that: 

The  response  stating  "no"  to  a  question 
which  asked  in  part  wbetlier  you  had  ever 
has  Isic]  a  state  professional  license  or 
controlled  substance  registration  revoked, 
suspended,  denied,  restricted,  or  placed  on 
probation  was  in  error  if  the  resfKjnse  is 
limited  to  the  professional  license 
suspension  a:id  correct  if  applied  to  the 
remainder  of  the  question. 

A  DEA  application  for  registration  is 
an  application  pursuant  to  21  U.S.C. 
823(f)  and  21  CFR  1301.21.  The  Acting 
Administrator  finds  that  the  response 
made  by  the  Resjiondent  to  Question 
4(b)  in  his  application  for  registration 
was  untrue. 

The  Acting  Administrator  further 
finds  that  the  Respondent's  medical 
license  was  suspended  from  September 
1988  until  January  1991.  The  restoration 
of  his  medical  license  was  contingent  on 
the  Respondent  taking  action  to  provide 
specific  patient  records  to  the  Board.  By 
January  1991,  the  Respondent  ostensibly 
completed  a  series  of  administrative 


actions  in  order  to  restore  himself  to  full 
State  practice.  In  addition  to  State 
mandates.  Respondent  also  knew  that 
he  had  to  meet  Federal  registration 
requirements:  he  filed  a  DEA  renewal 
application  form  (albeit  outdated), 
which  does  not  have  a  question 
regarding  revocation  or  suspension  of 
State  professional  licenses,  with  DEA  in 
Jan\ia^  1991;  received  a  letter  from 
UL.-\  requesting  that  he  file  a  new 
ap!>li(ation  form  on  February  7,  1991; 
and  filed  a  new  application  on  February 
13. 1991. 

The  Acting  Administrator  finds  that  at 
the  time  of  his  application  for 
registration,  the  Respondent  knew  that 
his  State  professional  license  had  been 
previously  suspended,  and  that  the 
Respondent  knew  or  should  have 
known  that  the  response  he  made  to 
Quer,tion  4(1j)  was  false. 

The  Administrator  may  revoke  or 
suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a). 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  II  of 
this  chapter; 

(2)  Has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  11 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substanc:e; 

(3)  Has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 
recommended  by  comp)etent  State 
authority; 

(4)  Has  committed  such  acts  as  would 
reiider  his  registration  under  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section; 

(5)  Has  been  excluded  (or  directod  to 
be  excluded)  from  participatio'i  in  a 
program  pursuant  to  Section  1320a-7(a) 
of  Title  42. 

The  Acting  Administrator  concludes 
that  the  Respondent  materially  falsified 
his  application  for  registration  and  that 
his  registration  must  be  revoked.  Bobby 
Watts.  M.D..  58  FR  46995  (1993):  see 
also,  Jess  B.  Caderao,  M  D..  48  FR  38560 
(1983)  and  Roiwld  H.  Futt.h.  M.D..  53 
FR  38990  (1988).  Howevor.  since  the 
Re.spondent  has  stated  in  his 
submissions  that  he  wishes  to  cooperate 
fully  with  the  DEA  in  the  resolution  of 
this  matter,  the  Acting  Administrator 
has  accepted  this  representation  in 
mitigation.  Accordingly,  if  after  the 
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passage  of  one  year  from  the  effective 
date  of  this  order,  the  Respondent 
apphes  for  DEA  registration,  and  has 
otherwise  been  in  compliance  with  the 
laws  and  regulations  relating  to 
controlled  substances,  his  application 
will  be  given  favorable  consideration. 

The  Acting  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b). 
hereby  orders  that  the  DEA  Certificate  of 
Registration.  BR2619887,  previously 
issued  to  Herbert  J.  Robinson,  M.D..  be. 
and  it  hereby  is,  revoked.  This  order  is 
effective  March  14, 1994. 

Dated:  February  4. 1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
|FR  Doc.  94-3027  Filed  2-*-94;  8:45  am] 
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[Docket  No.  93-48] 

Rebecca  Wright  Twine,  M.O.; 
Revocation  of  Registration 

On  April  5,  1993.  the  Deputy 
Assistant  Administrator  (then-Director) 
of  the  Office  of  Diversion  Control.  Drug 
Enforcement  Administration  (DEA). 
issued  to  Rebecca  Wright  Twine.  M.D. 
(Respondent),  of  Uniondale.  New  York, 
an  Order  to  Show  C^use  proposing  to 
revoke  Respondent's  DEA  Certificate  of 
Registration,  AW8066070,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  proposed  action  was 
predicated  on  Respondent's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  New  York.  21 
U.S.C.  824(a)(3). 

The  Order  to  Show  Cause  was  served 
on  Respondent  in  person.  Respondent, 
acting  on  her  own  behalf,  filed  a  letter 
which  maintained  that  the  issue  raised 
in  the  Order  to  Show  Cause  would  be 
resolved  in  other  courts  and  that  it  was 
not  necessary  to  proceed  with  a  hearing. 
Thereafter,  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner  who  directed  the  parties  to 
file  statements  of  their  respective 
positions  as  to  the  current  status  of  the 
case. 

Respondent  did  not  respond  to  the 
administrative  law  judge's  order.  The 
Government  filed  its  case-status  report 
and  noted,  inter  alia,  that  DEA  could 
not  be  deprived  of  jurisdiction  by  other 
judicial  or  administrative  bodies.  On 
June  25,  1993.  the  administrative  law 
judge  then  filed  a  memorandum  and 
order,  notifying  Respondent  that  DEA 
did  have  jurisdiction  to  hear  the  issue 
raised  by  the  Order  to  Show  Cause  and 
that  if  Respondent  wanted  a  hearing. 


she  should  file  a  request  on  or  before 
July  23,  1993. 

Respondent  failed  to  file  such  a 
request.  On  August  2, 1993.  the 
administrative  law  judge  filed  an  order 
terminating  the  proceedings.  Pursuant 
to  21  CFR  1301.54(a)  and  1301.54(d), 
Respondent  is  deemed  to  have  waived 
her  opportunity  for  a  hearing. 
Accordingly,  the  Acting  Administrator 
now  enters  his  final  order  in  this  matter 
without  a  hearing  and  based  upon  the 
investigative  file.  21  CFR  1301.57. 

The  Acting  Administrator  finds  that 
Respondent's  medical  license  was 
revoked  by  the  New  York  State 
Department  of  Health,  effective 
September  25,  1991.  This  revocation 
was  based  upon  a  finding  that 
Respondent  was  mentally  unfit  to 
practice  medicine.  Consequently. 
Respondent  is  no  longer  authorized  to 
prescribe,  dispense,  administer  or 
otherwise  handle  controlled  substances 
in  any  schedule  in  the  State  of  New 
York. 

The  Drug  Enforcement 
Administration  camiot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances^n  the 
state  in  which  she  conducts  her 
business.  21  U.S.C.  802(21).  823(f)  and 
824(a)(3).  This  prerequisite  has  been 
consistently  upheld.  See  James  H. 
Nickens.  M.D..  57  FR  59847  (1992); 
Elliott  F.  Monroe.  M.D..  57  FR  23246 
(1992);  Bobby  Watts.  M.D..  53  FR  11919 
(1988). 

No  evidence  of  explanation  or 
mitigating  circujnstances  has  been 
offered  by  Respondent.  Therefore,  the 
Acting  Administrator  concludes  that 
Respondent's  DEA  Certificate  of 
Registration  must  be  revoked. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificate  of 
Registration.  AW8066070.  previously 
issued  to  Rebecca  Wright  Twine.  M.D.. 
be.  and  it  hereby  is.  revoked,  and  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  are. 
denied.  This  order  is  effective  February 
10. 1994. 

Dated:  February  4,  1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
|FR  Doc.  94-3030  Filed  2-9-94;  8:45  am| 
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[Docket  No.  92-«3] 

Vemor  Prescription  Center; 
Revocation  of  Registration 

On  June  12, 1992.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Vemor  Prescription 
Center  (Respondent),  of  Detroit. 
Michigan,  proposing  to  revoke 
Respondent's  DEA  Certificate  of 
Registration.  BV1142784,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  is  inconsistent  with  the 
public  interest,  as  that  term  is  used  in 
21  U.S.C.  823(f)  and  824(a)(4). 

Respondent,  represented  by  its 
owner/operator,  timely  filed  a  request 
for  a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Paul  A.  Tenney.  Following 

K rehearing  procedures,  a  hearing  was 
eld.  beginning  on  October  14, 1992,  in 
Detroit.  Michigan. 

On  January  19.  1993.  Judge  Tenney 
issued  his  findings  of  fact,  conclusions 
of  law  and  recommended  ruling, 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  suspended 
for  one  year  with  respect  to  dispensing, 
without  a  prescription  from  a  physician, 
controlled  substances  listed  in  Schedule 
V.  The  Government  filed  exceptions 
pursuant  to  21  CFR  1316.66. 
Respondent,  through  counsel  who  was 
retained  after  the  hearing,  filed  a 
response  to  the  Government's 
exceptions.  The  response  argued  that 
the  exceptions  were  not  timely  filed  but 
the  exceptions  were  filed  before 
expiration  of  the  20-day  time  limit 
provided  by  21  CFR  1316.66. 

On  March  11, 1993,  Judge  Tenney 
transmitted  the  record  of  the 
proceedings,  including  the 
Government's  exceptions  and 
Respondent's  response  to  the 
exceptions,  to  the  Administrator.  The 
Acting  Administrator  has  carefully 
considered  the  record  in  its  entirety  and 
adopts,  in  part,  the  opinion  and 
recommended  decision  of  the 
administrative  law  judge  and  makes 
independent  findings  and  conclusions 
of  his  ovm.  Pursuant  to  21  CFR  131^67, 
the  Acting  Administrator  hereby  issues 
his  final  order  in  this  matter. 

The  Acting  Administrator  finds  that 
Respondent  stocked  and  sold  Schedule 
V  cough  preparations  primarily  over- 
the-counter.  The  Controlled  Substances 
Act  and  its  attendant  regulations 
permits  a  pharmacy  to  dispense  a     - 
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Schedule  V  controlled  substancs 
without  a  prescription  issued  by  a 
practitioner,  as  long  as  the  drug  is 
dispensed  for  a  legitimate  medical 
purpose.  If  a  customer  chooses  to  obtain 
a  Schedule  V  cough  preparation  over- 
the-counter,  the  pharmacy  must  have 
the  purchaser  sign  a  logbook  and  record 
various  other  information  pursuant  to 
21  CFR  1306.32(e).  An  audit  was 
conducted  by  DEA  Diversion 
Investigators  of  Respondent's  logbook  of 
all  over-the-counter  sales  of  such  cough 
preparations  covering  the  period 
January  1. 1988  through  February  9. 
1989.  This  audit  revealed  that  oii  32 
occa.sions.  Respondent  sold  a  Schedule 

V  cough  preparation  to  the  same 
indvidual  on  consecutive  davs,  in 
violation  of  21  CFR  1306  32(b). 

This  audit  also  revealed  that  there 
were  32  individuals  who  purchased 
more  than  35  bottles  of  Schedule  V 
cough  preparations  within  the  audit 
period.  Nine  of  these  purchasers  bought 
I  he  cough  s>Tup  in  excess  of  100  times 
during  the  audit  period.  Subsequent 
interviews  of  some  of  these  high  volume 
purcfjasers  revealed  that  they  were  in 
fact  addicted  to  codeine  and  supported 
their  habit  by  pxirchasing  the  S<:htdule 

V  cough  preparations  from  Respondent. 
Significantly,  one  of  the  persons 
inter\iewed  revealed  that  on  some 
oaasions  when  he  went  to  Respondent 
to  purchase  the  cough  preparation,  there 
were  three  or  four  people  ahead  of  him 
in  line  to  buy  these  cough  medicines. 

Further  investigation  revealed  that 
Respondent  made  excessive  purchases 
of  Schedule  V  cough  preparations  from 
October  1988  until  July  1992.  For  the 
months  of  October  and  November  1988, 
Respondent  ordered  912  four-ounce 
bottles.  For  the  months  of  February. 
Mart  h  and  May  1989.  Respondent 
purchased  1,536  bottles  for  an  average 
of  512  bottles  jier  month  for  those  three 
months.  In  September  1989,  Respondent 
ordered  1,260  bottles,  although  the 
distributors  actually  only  sold 
Respondent  606  bottles  for  that  month. 

For  1990,  Respondent  purchased  an 
average  of  149  bottles  per  month  over  a 
seven  month  period.  In  1991, 
Respondent  ordered  an  average  of 
124.25  bottles  for  the  months  in  which 
Respondent  ordered  such  cough 
preparations.  For  the  months  of  May. 
June  and  July  1992.  Respondent 
purchased  an  average  of  68  bottles  per 
month. 

The  administrative  law  judge  found 
that  Respondent's  declining  purchases 
of  these  Schedule  V  cough  preparations 
were  a  mitigating  factor.  The  Acting 
Administrator  concludes  however,  that 
the  fact  that  such  purchases  declined  is 
not  a  mitigating  circumstance  because 


the  purchases  remained  excessive.  In 
January  1990,  a  drug  distributor  sales 
representative  informed  a  DEA 
Investigator  that  the  average  pharmacy 
purchased  12  to  14  bottles  of  Schedule 

V  cough  preparations  per  month  during 
cold  and  flu  season.  In  the  State  of 
Michigan,  the  a\'erage  purchase  by  a 
pharmacy  for  these  cough  preparations 
was  approximately  14  bottles  per 
month.  This  figure  was  established  in 
Barton  Drug.  Inc.,  Docket  No.  91-28.  57 
FR  44211  (1991)  and  the  Acting 
Administrator  takes  official  notice  of 
this  statistic.  Hence.  Respondent's 
purchases  remained  excessive. 

In  addition,  the  DEIA  notified 
wholesalers  and  distributors  sometime 
in  the  late  1960's  to  monitor  the  sales  of 
these  cough  preparations  to  pharmacies 
located  in  Michigan  due  to  an  ongoing 
problem  of  the  abuse  of  these  products 
by  customers  of  various  retail 
pharmacies.  Any  decline  in  purchases 
of  these  cough  preparations  by 
Respondent  was  in  no  small  part  due  to 
the  monitoring  by  the  various 
distributors.  The  Acting  Administrator 
also  notes  that  the  sales  figures  available 
for  1992  only  included  the  sum.mer 
months.  Therefore,  the  average  of  68 
bottles  a  month  is  excessive  in  light  of 
the  fact  that  these  cough  preparations 
were  not  purchased  during  cold  and  flu 
season. 

The  Acting  Administrator  finds  that 
the  February  9.  1989  audit  revealed  that 
Respondent  failed  to  provide  all  of  his 
invoices  for  purchases  of  these  Schedule 

V  cough  preparations. 

In  evaluatmg  whether  Respondent's 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  824(a)(4). 
the  Acting  Administrator  considers  the 
factors  enumerated  in  21  U.S.C.  823(f). 
They  are  as  follows: 

(1)  The  re<;ommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  researc:h  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  Sate. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant's 
continued  registration  is  inconsistent 
with  the  public  interest,  the  Acting 
Administrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the  Acting 


Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S.,  Docket  No. 
88-69.  53  FR  5326  (1988). 

The  Acting  Administrator  concurs 
with  the  opinion  and  recommended 
decision  of  the  administrative  law  judge 
to  the  extent  that  fectors  two  and  five  of 
the  public  interest  factors  apply. 
Respondent  not  only  often  dispensed 
Schedule  V  cough  preparations  within  a 
48-hour  period  to  the  same  customer  in 
violation  of  21  CFR  1306.32(b),  he  also 
dispensed  excessive  amounts  of  these 
controlled  substances  to  various 
customers  without  a  legitimate  medical 
reason  contrary  to  21  U.S.C.  829(c)  and 
21  CFR  1306.04(a).  The  owner/operator, 
as  a  professional  pharmacist,  should 
have  known  that  many  of  the  excessive 
purchases  of  these  controlled  substances 
resulted  in  transactions  to  abusers  of 
such  substances.  The  Acting 
Administrator  will  not  permit  a 
pharmacist  to  abdicate  his  professional 
and  legal  responsibilities  merely 
because  a  drug  is  dispensed  without  a 
prescription.  See  Liberty  Discount 
Drugs.  Inc..  Docket  No.  88-73,  54  FR 
30116  (1989).  Respondent  also  failed  to 
pTONide  purchase  invoices  for  some  of 
these  Schedule  V  controlled  substances 
in  violation  of  21  U.S.C.  827  and  21  CFR 
130424. 

The  administrative  law  judge, 
however,  did  not  recommend  complete 
revocation  of  Respondent's  DEA 
Certificate  of  Registration.  Rather  he 
recommended  a  suspension  for  one  year 
of  Respondent's  Schedule  V  dispensing 
privileges  without  a  prescription.  This 
recommendation  was  based  upon  the 
fact  that  Respondent's  purchases  of 
Schedule  V  cough  preparations  had 
declined,  and  because  Respondent 
testified  he  had  monitored  these 
purchases  and  in  some  cases  imposed 
more  stringent  requirements  for 
dispensing  these  controlled  substances 
than  were  required  by  law. 

The  Acting  Administrator  cannot 
agree  with  this  recommended  remedy. 
As  noted  above.  Respondent's  purchases 
remained  excessive  (especially  in  light 
of  the  average  amounts  purchased  by 
retail  pharmacies),  despite  the  fact  that 
an  audit  had  been  performed  and  that 
distributors  took  active  measures  to 
monitor  and  curtail  their  sales  to 
Michigan  pharmacies.  Moreover, 
Respondent's  actions  belie  his 
assertions  that  he  took  active  measures 
to  monitor  the  sale  of  the  Schedule  V 
cough  preparations. 

The  Acting  Administrator  finds  that 
the  same  remedy  must  be  imposed  in 
this  case  as  was  imposed  in  the  cases  of 
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Liberty  Discount  Drugs,  Inc..  Docket  No. 
88-73.  54  FR  30116  (1989)  and  Barton 
Drug.  Inc..  Docket  No.  91-28.  57  FR 
44211  (1991).  where  the  facts  were 
virtually  indistinguishable  from  the 
facts  in  the  present  case.  In  these  two 
cases,  the  Administrator  ordered  that 
the  pharmacies'  registrations  be  revoked 
in  their  entirety.  To  adequately  protect 
the  public  interest,  the  same  remedy 
must  be  imposed  in  the  present  case. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificate  of 
Registration.  BVl  142784.  previously 
issued  to  Vemor  Prescription  Center,  be, 
and  it  hereby  is,  revoked,  and  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 
are.  denied.  This  order  is  effective 
March  14,  1994. 

Dated;  February  4,  1994. 
Stephen  H.  Gre<(ne, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  94-3032  Filed  2-9-94;  8;45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rTA-W-29.  410] 

A.O.  Smith  Electrical  Prtxiucts  Co., 
Upper  Sanduslcy,  OH;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 


initiated  on  January  18, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  January  5, 1994  on  behalf  of 
workers  at  A.O.  Smith  Electrical 
Products  Company,  Upper  Sandusky, 
Ohio. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-26.  762).  Consequently, 
further  investigation  in  this  case  woixld 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Workers  who  are  laid  off  prior  to 
March  24,  1994  will  be  eligible  for 
benefit  under  the  existing  certification. 
Workers  at  the  subject  firm  who  are  laid 
off  after  that  date  are  encouraged  to 
resubmit  a  petition  to  apply  for  trade 
adjustment  assistance  benefits. 

Signed  at  Washington,  DC  this  31st  day  of 
January,  1994. 
Marvin  M .  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  94-3107  Filed  2-9-94;  8:45  am) 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

Appendix 


The  Purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  21, 1994. 

Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  21. 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  IX:  20210. 

Signed  at  Washington.  DC  this  24th  day  of 
January,  1994. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (unioa'wofkers/firm) 


Location 


Date  re- 
cetved 


Date  of  pe- 
tition 


Petition 
Ho. 


Articles  prodoced 


Smith  Energy  Services  (Co.) 

Sonoco  Fitxe  Dmm.  Inc.  (GCW) 

R.P.  Nixon  Operations.  Inc.  (Co.)  .... 

Rohr  Industnes  (workers)  

Pubi'ix  Group  L.P.  (workers)  

National  Brush  Co.  (workers/Co.)  .... 

Kraft  General  Foods  (!BT) 

KSG-BotIn  (Piston  FaciWy)  (workers) 

J.K.  Operatir>g  Corp.  (workers)  

Jay-t-an  Corp.  (workers) 

Great  Southem  0«l  &  Gas  Co.  (Go.) 
G  &  S  Investments.  Inc.  (woikers)  ... 

TectvAid  (workers)  ..„ 

Carter  South  Co.  (Ca)  

Forwest  Dnllir)g,  Inc.  (workers) 

Exxon  Co.  USA  (workers)  

Arco  OH  and  Gas  Co.  (Co.) 

Arco  Oil  and  Gas  Co.  (Co.) 

Arco  Oil  and  Gas  Co.  (Co.) 

Arco  Oil  and  Gas  Co.  (Ca) __ 

Arco  Exptoration  &  Production  (Co.)  . 
A.C.A.  Lumber  (Co.) 


Odessa,  TX 

Saraland,  AL 

Hays,  KS 

Chula  Vista,  CA 
New  York,  NY  ... 

Aurora,  IL  

Avon,  NY 

Soutti  Haven,  Ml 
Kulpmont,  PA  .... 

Hays,  KS 

Lafayette,  LA 

Prague.  OK  

Oak  Brook,  IL  .... 
Blackshear,  GA  . 

Houston,  TX  

Carrollton,  TX  .... 

Dallas.  TX  

Midland,  TX 

Houston,  TX  

Bakersfield,  CA  . 

Piano,  TX  

Beaver,  WA 


1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 
1/24/94 


01/15/94 
01/05/94 
01/11/94 
11/18/93 
01/03/94 
0l/07/'94 
12/17/93 
01/06/94 
01/12/94 
01/11/94 
01/05/94 
01/10/94 
01/12/94 
01/12/94 
01/10/94 
01 /06m 
01/12/94 
01/12/94 
01/12/94 
01/12/94 
01/12/94 
01/12/94 


29,415 
29.416 
29,417 
29,418 
29,419 
29,420 
29,421 
29,422 
29.423 
29,424 
29,425 
29,426 
29.427 
29,428 
29,429 
29,430 
29,431 
29,432 
29,433 
29,434 
29,435 
29,436 


0*1  and  Gas. 

Fikxe  &  Plastic  Drums. 

Oil  and  Gas. 

Casings  for  Aircraft  Engines. 

Dress  and  Sport  Shirts. 

Brooms  and  Brushes. 

JeBo  Pudding  and  Cool  Whip. 

Aluminum  Pistons,  Cast  MoWings. 

Ladies'  and  Juniors  Steepwear 

Crude  Oil. 

Oil  and  Gas. 

Crude  Oil. 

Technical  Services. 

Canvas  Footwear. 

Oil. 

Oil  and  Gas. 

Oil  and  Gas. 

Oil  and  Gas. 

0»l  and  Gas. 

Oil  and  Gas. 

Oil  and  Gas. 

Dimensional  Alder  Lumtjer. 
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Petitioner  (union/wofVers/finn) 

Location 

Date  re- 
ceived 

Date  of  pe- 
tition 

Petitk>n 
No. 

Articles  produced 

Philips  Technotogies.  Airpax  (worVers)  

Canal  IndtjsJries,  lnc.(wort<efS) 

Amencan  Central  Gas  Co.  (workers)  

Frederick,  MO  

Stigter.  OK 

Odessa.  TX  

1/24/94 
1/24/94 
1/24«4 

01/11/94 

01/11/94 
02/05/94 

29.437 
29.438 
29.439 

Themial  Sensing  Devices. 
Girls"  Dresses. 
Gas  Repairmen. 

(FR  Doc.  94-3109  Filed  2-9-94;  8:45  am) 

BILUNG  CODE  4510-M-M 


Ctianges  in  Emergency  Unemployment 
Compensation  (EUC)  Benefit  Period 
Durations  for  All  States  and  ttie 
Beginning  of  Extended  Benefit  (EB) 
Periods  for  Three  States 

This  notice  announces  changes  in 
benefit  period  durations  available  under 
the  Emergency  Unemployment 
Compensation  Program  for  all  States 
resulting  from  amendments  to  the  EUC 
law,  and  the  beginning  of  Extended 
Benefit  Periods  for  three  States. 

Background 

The  Emergency  Unemployment  Act  of 
1991,  as  amended  by  Public  Law  103- 
152.  extended  the  EUC  program  through 
April  30.  1994,  with  no  EUC  to  be  paid 
on  any  new  claim  to  establish  an  EUC 
account  after  February  5, 1994.  Section 
2(b)(1)(B)  of  that  law  amended  section 
102(b)(2)  of  Public  Law  102-164  by 
establishing  the  maximum  number  of 
weeks  of  benefits  available  in  States  at 
13  or  7  weeks.  Claimants  filing  initial 
claims  for  EUC  for  weeks  of 
unemployment  beginning  after  October 
2.  1993  are  entitled  to  either  13  to  7 
weeks  of  EUC,  depending  on  the 
unemplo>-ment  rates  experienced  in 
their  State. 

Currently,  new  claimants  in  three 
States  (Alaska,  California  and  West 
Virginia)  are  potentially  eligible  for  13 
weeks  of  EUC.  New  claimants  in  all 
other  States  are  potentially  eligible  for  7 
weeks  of  benefits.  Claimants  who  filed 
initial  claims  which  were  effective  for  a 
week  beginning  prior  to  October  2, 1993 
are  potentially  eligible  to  collect  the 
entire  entitlement  as  in  effect  prior  to 
the  reduction  in  weeks  available. 

In  addition,  the  following  State- 
specific  change  in  EUC  benefit  period 
durations  to  which  claimants  are 
entitled  has  occurred  since  the 
publication  of  the  last  notice: 

•  October  31, 1993— Rhode  Island 
decreased  to  7  weeks. 

Thus,  in  Rhode  Island,  the  maximum 
amount  of  EUC  payable  for  new 
accounts  established  for  weeks  of 
unemployment  beginning  after  October 
31. 1993  is  7  weeks. 


In  the  permanent  Extended  Benefits 
Program,  three  States  have  started  EB 
period  effective  October  3, 1993.  Oregon 
and  Washington  have  triggered  "on"  to 
extended  benefits  based  on  their  three- 
month  average  seasonally  adjusted  total 
unemployment  rate  (TUR)  which 
exceeded  6.5  percent  and  was  10 
percent  higher  than  either 
corresponding  three-month  average  TUR 
in  the  two  immediately  preceding  years. 
Puerto  Rico  triggered  "on"  to  extended 
benefits  as  a  result  of  its  13-week 
average  insured  unemployed  rate 
exceeding  6.0  percent.  Claimants  in 
Washington  are  eligible  for  a  maximum 
of  20  weeks  of  extended  benefits  due  to 
the  State's  three-month  average  TUR 
exceeding  8.0  percent,  while  claimants 
in  Oregon  and  F*uerto  Rico  are  eligible 
for  13  weeks  of  extended  benefits. 

Information  for  Claimants 

The  duration  of  benefits  payable  in 
the  Emergency  Unemployment 
Compensation  Period,  and  the  terms 
and  conditions  on  which  they  are 
payable,  are  governed  by  the  Act  and 
the  operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
The  State  employment  security  agency 
will  furnish  a  written  notice  of  potential 
entitlement  to  each  individual  who  has 
exhausted  all  rights  to  regular  benefits 
and  is  potentially  eligible  for  EUC 
benefits  (20  CFR  615.13(c)(2),  made 
applicable  to  the  EUC  program  by 
section  101(d)(2)  of  the  Emergency 
Unemployment  Act  of  1991). 

Persons  who  believe  they  may  be 
entitled  to  EUC  or  EB  benefits,  or  who 
wish  to  inquire  about  their  rights  under 
the  programs,  should  contact  the  nearest 
State  employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC,  on  February  4, 
1994. 

Doug  Ross. 

Assistant  Secretary  of  Labor. 
[FR  Doc.  94-3110  Filed  2-9-94;  8;45  ami 

BIIUNO  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(a)  of 
subchapter  D,  chapter  2,  title  11.  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  fiUng  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  February  21, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  February  21, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  room 
C-^318,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  28th  day  of 
January.  1994. 
Marvin  M.  Fooks. 
Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Petitioner  (union/workers/firm) 

Location 

Date 
received 

Date  o( 
petition 

Petition 
number 

Articles  prod)  teed 

American     Marketing     IndJSwingster 

Ocean  Springs,  MS 

01/04/94 

01/04/94 

NAFTA- 

Sportswear  A  Jackets. 

Co.  (workers). 

00001 

Emerson  Electric  (workers)  

Logansport,  IN  „ 

01/06/94 

01/05/94 

NAFTA- 

Electro/Mechantcal  Products,  HVAC 

00002 

Simmons  Upholstered   Furniture   Inc. 

Vancouver,  WA 

01/13/94 

01/13/94 

NAFTA- 

Upholstered  Furniture. 

(workers). 

00003 

Seattle  Shake  &  Shingle  (workers)  

Forks,  WA  

01/19/94 

01/1 4,-94 

NAFTA- 
00004 

Cedar  Shakes  &  Shingles. 

A.CA  Lumber  Inc.  (Co.) 

Beaver  WA 

01/14/94 

01/12/94 

NAFTA- 

Lumber. 

00005 

Nintendo  of  America,  Inc.  (workers)  .... 

Redmond,  WA 

01/19/94 

01/18/94 

NAFTA- 
00006 

Electronic  Ganw  Sets. 

Worzalla  Publishing  Co.  (workers)  

Eatontown,  NJ 

01/19/94 

01/12/94 

NAFTA- 
00007 

Printing,  Binding  &  Book  Mfg. 

Allied  Signal  Aerospace  (workers)  

Eatontown.  NJ „ 

01/20/94 

01/14/94 

NAFTA- 
00008 

Winding  Assembles  for  Power  Gen- 
erators. 

Unlroyal     Goodrich     Tire     Company 

Woodbum.  IN „. 

01/19/94 

01/17/94 

NAFTA- 

Tires,  Radial  Passenger.  LL  Trucks. 

(URW). 

00009 

[FR  Doc  94-3106  Filed  2-9-94;  8;45  am| 

BILUNO  COOC  4510-30-M 


[TA-W-28,329] 

Optek  Technology,  Ino,  El  Paso,  TX; 
Revised  Determination  on 
Reconsideration 

Pursuant  to  a  court  remand  in  Former 
Employees  of  Optek  Technology,  Inc.  v. 
Secretary  of  Labor  (USOT  93-03- 
00170),  the  Department  is  revising  its 
initial  denial  of  eligibility  to  workers  of 
Optek  Technology,  bic,  in  El  Paso, 
Texas. 

The  E)epartment  requested  a  voluntary 
remand  from  the  U.S.  Court  of 
International  Trade  in  order  to  obtain 
additional  information  on  the  activities 
of  the  Optek  Technology  workers  at  El 
Paso,  Texas. 

Investigation  findings  show  that  on 
February  26, 1993,  when  the 
Department's  denial  was  issued  for  the 
subject  workers  there  were  no 
manufacturing  faciUties  of  Optek  which 
had  workers  certified  eligible  for  trade 
adjustment  assistance.  However,  shortly 
after  the  El  Paso  workers'  denial,  the 
workers  at  Optek's  production  facility  at 
Mineral  Wells,  Texas  were  certified  for 
TAA  under  petition,  TA-VV-28,687. 


Production  facility  at  Mineral  Wells, 
Texas,  which  ceased  operations  on 
January  14,  1994. 

The  findings  show  a  reduced  demand 
for  El  Paso  services  by  Mineral  Wells 
which  resulted  in  reduced  activities  and 
worker  separations  in  mid-1992  at  El 
Paso. 


Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  Uke  or  directly  competitive  with 
the  electronic  components  produced  at 
Optek  Technology's  Mineral  Wells 
facility  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  at  Optek 
Technology,  Inc.,  in  El  Paso,  Texas. 

In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974. 1  make  the 
following  revised  detennination: 

All  workers  of  Optek  Technology,  Iik.,  El 
Paso,  Texas  who  became  totally  or  i>artially 
separated  ftxjm  employment  on  or  after 
January  1, 1992  and  before  January  14, 1994 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  31st  day  of 
January  1994. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  S- 
Actuarial  Service,  Unemployment  Insurance 
Service. 
[FR  Doc  94-3108  Filed  2-9-94;  8;45  ami 

BILUNO  CODC  4510-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Rotation  of  Membership  on  the  NASA/ 
Industry  Process  Action  Team  for 
Procurement  Issues 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  rotation 
of  industry  members  to  serve  on  the 
NASA/Industry  Process  Action  Team. 
Nasa  is  soliciting  the  names  of  NASA 
Contractor  personnel  who  desire  to 


serve  on  the  1994/95  Process  Action 
Team. 

DATES:  Requests  for  membership  must 
be  received  on  or  before  March  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Muzio,  Procurement  Analyst, 
NASA  Headquarters.  Code  HP.  300  E 
Street,  SW.,  Washington.  DC  20546, 
telephone  (202)  358-0432. 
SUPPLEMENTARY  INFORMATION:  The 
As.iociate  Administrator  for 
Procurement  has  established  a  working 
group  of  NASA  and  industry 
representatives  called  the  NASA/ 
Industry  Process  Action  Team  (PAT). 
The  PAT  provides  a  foi^m  for  the 
examination  and  discussion  of  issues 
and  concerns  a.ssociated  with  improving 
the  operational  aspects  of  current 
procurement  policies  and  procedures. 
Members  are  afforded  the  opportunity  to 
identify  issues  and  concerns  to  be 
addressed  by  NASA  during  the  PAT's 
tenure  and  to  provide  their  individual 
or  organizational  viewpoints  on 
procurement  policy  and  procedure 
changes  developed  by  NASA  before 
they  are  provided  for  public  comment. 

Based  on  the  issues  and  concerns 
discussed  during  the  PAT  meetings, 
PAT  members  may  be  asked  to  assist  in 
the  presentation  of  an  industry-wide 
conference  on  procurement  issues. 
Membership  is  open  to  companies  of 
any  size  willing  to  sign  up  two  people 
(primary/alternate)  for  a  one  year  term. 
The  PAT  consists  of  approximately  20 
members  from  industry,  both  large  and 
small  businesses,  four  (4)  NASA 
representatives,  a  member  from  the  U.S. 
Chamber  of  Commerce,  and  a  member 
from  a  law  firm  with  Government 
contracts  experience.  The  PAT  meets  8- 
10  times  a  year  depending  on  the 
number  of  complexity  of  issues  under 
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change.  If  more  than  20  companies 
volunteer  for  membership,  the  members 
will  be  selected  by  lottery. 

NASA  contractors  who  desire 
membership  on  the  PAT  should  contact 
the  person  listed  under  the  caption  FOfl 
FURTHER  INFORMATION  CONTACT  not  later 
than  March  25, 1994. 
Deidre  A.  Lee, 

AsscKiate  Administrator  for  Procurvment. 
IFR  Doc.  94-3023  Filed  2-*-94:  8;45  am] 
aiujNQ  cooe  tsio-oi-m 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Endowment  for  tlie 

Humanities. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  March  14. 1994. 
ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director.  Grants 
Office.  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
N\V..  room  310.  Washington.  EX:  20506 
(202-606-fl494)  and  Mr.  Steve 
Semenuk.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  lackson  Place,  NVV.,  room  3002. 
Washington.  DC  20503  (202-395-6880). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Daisey.  A.ssistant  Director, 
Grants  Office.  National  Endowment  for 
the  Humanities.  1100  Pennsylvania 
Avenue.  NW..  room  310,  Washington, 
DC  20506  (202)  606-8494  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable:  (3)  how  often  the 
form  hiust  be  filled  out;  (4)  who  will  be 
required  or  asked  to  ref)ort;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses.  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  use.  3504(h). 


Category:  Revisions 

Title:  Reviewer  Evaluation. 

Form  Number:  Not  Applicable. 

Frequency  of  Collection:  Quarterly. 

Respondents:  Humanities  scholars. 

Use:  Evaluation  of  proposals. 

Estimated  Number  of  Respondents: 
400. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  2  per  respondent. 

Estimated  Total  Annual  Reporting 
end  Recordkeeping  Burden:  400  hours. 
Donald  Gibson, 
Acting  Deputy  Chairman. 
IFR  Doc.  94-3049  Filed  2-^94;  8:45  ami 

WLUNO  COOE  7S36-01-M 


Cooperative  Agreement  for  the 
Administration  of  Site  Visits 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowmient  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  assist  its  Theater  Program 
in  the  administration  and  coordination 
of  artistic  and  administration 
evaluations  of  grant  applicants. 
Responsibilities  include  coordinating 
schedules  and  assignments,  making 
travel  arrangements,  disbursing  funds  to 
reporters  who  perform  the  reviews, 
maintaining  records,  and  submitting 
reports.  Those  interested  in  receiving 
the  Solicitation  package  should 
referience  Program  Solicitation  PS  94-05 
in  their  written  request  and  include  two 
(2)  self-addressed  labels.  Verbal  requests 
for  the  Solicitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  94-05  is 
scheduled  for  release  approximately 
February  23,  1994  with  proposals  due 
on  March  23.  1994. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  room  217. 1100  Pennsylvania 
Ave.,  NW..  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel,  Contracts  Division. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506  (202/682-5482). 
William  L  Htunmel, 

Director,  Contracts  and  Procurement  Division. 
IFR  Doc.  94-3123  Filed  2-9-94;  8:45  am) 
BILUNO  CODC  7U7-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-009] 

Maine  Yankee  Atomic  Power  Co.; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  is.suance  of  an  amendment 
to  facility  Operating  License  No.  DPR- 
36,  issued  to  Maine  Yankee  Atomic 
Power  Company  for  operation  of  the 
Maine  Yankee  Atomic  Povv'er  Station, 
located  in  Lincoln  County,  Maine. 

Identification  of  Proposed  Action 

The  proposed  amendment  is  in 
response  to  the  licensee's  application 
dated  January  25,  1993,  as 
supplemented  in  letters  dated 
November  3,  November  23,  December  9. 
1993,  and  January  5, 1994. 

The  proposed  amendment  would 
increase  the  maximum  number  of  spent 
fuel  assemblies  stored  in  the  Maine 
Yankee  spent  fuel  pool  (SFP)  to  2019 
from  1476.  The  proposed  increase  is 
required  to  provide  spent  fuel  storage 
space  through  the  duration  of  the 
current  operating  license,  including  the 
final  full  core  offload.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  tlie  proposed  action. 

Summary  of  Enviroiunental  Assessment 

The  "Final  Generic  Environmental 
Impact  Statement  (FCEIS)  on  Handling 
and  Storage  of  Spent  Light  Water 
Reactor  Power  Reactor  Fuel"  (NUREG- 
0575),  Volumes  1.  2  and  3,  concluded 
that  the  environmental  impact  of 
interim  storage  of  spent  fuel  is 
negligible,  and  the  cost  of  the  various 
alternatives  reOects  the  advantage  of 
continued  generation  of  nuclear  power 
with  the  attendant  requirement  of  sp>ent 
fuel  storage.  Because  of  the  differences 
in  design,  the  FCEIS  recommends 
evaluating  SFP  expansions  on  a  case-by- 
case  basis. 

For  Maine  Yankee,  the  expansion  of 
the  storage  capacity  of  the  SFP  will  not 
create  any  significant  additional 
radiological  effects  or  nonradiological 
environmental  impacts. 

The  additional  whole  body  dose  that 
might  be  received  by  an  individual  at 
the  site  boundary  and  the  estimated 
dc^  to  the  population  within  an 
kilometer  radius  is  beUeved  to  be  too 
small  to  have  any  significance  when 
compared  to  the  fluctuations  in  the 
annual  dose  this  population  receives 
from  exposure  to  background  radiation. 
The  occupational  radiation  dose  fitjm 
the  proposed  operation  of  the  expanded 


Federal  Register  /  Vol.  59,  No.  28  /  Thursday.  February  10.  1994  /  Notices  6311 


SEP  is  estimated  to  be  extremely  small 
compared  to  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

No  effect  on  the  waste  heat  rejected  by 
the  plant  is  expected  as  a  result  of  the 
reraddng  effort.  Administrative  controls 
currently  in  place  at  Maine  Yankee 
ensure  that  the  design  limits  of  the  SEP 
cooling  and  purihcation  system  will  not 
be  exceeded  under  normal  or  full  core 
discharge  conditions. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  reviewed  the 
proposed  SEP  reracking  relative  to  the 
requirements  set  forth  in  10  CFR  part 
51,  Environmental  Protection 
Regulations  for  Domestic  Licensing  and 
Related  Regulatory  Functions.  Based  on 
this  assessment,  the  NRC  staff  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  impacts  associated 
with  the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  hcense  will  have  no  significant 
impact  on  the  quahty  of  the  human 
environment.  Therefore,  pursuant  to  10 
CFR  51.31,  no  environmental  impact 
statement  need  be  prepared  for  this 
action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  appUcation  for 
amendment  as  described  above,  (2)  the 
FGEIS  on  Handling  and  Storage  of  Spent 
Light  Water  Power  Reactor  Fuel 
(NUREG  0575),  (3)  the  Final 
Environmental  Statement  for  the  Maine 
Yankee  Atomic  Power  Station,  dated 
July  1972,  and  (4)  the  Environmental 
Assessment  of  this  matter  dated 
February  2, 1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington,  DC  20555.  and  at  the 
local  public  document  room  located  at 
VVisca<;set  Public  Library,  High  Street, 
P.O.  Box  367,  Wiscasset,  Maine  04578. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  February.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Gordon  E.  Edison, 

Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Feactor  Regulation. 

(FR  Doc  94-3061  Filed  2-9-94;  8:45  am] 
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Public  Service  Company  of  Colorado, 
Fort  St  Vrain  Nuclear  Generating 
Station;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 


an  exemption  from  the  requirements  of 
10  CFR  140.11(a)(4)  to  Possession-Only 
License  No.  DPR-34,  issued  to  the 
Public  Service  Company  of  Colorado 
(PSC  or  the  licensee),  for  the  Fort  St. 
Vrain  Nuclear  Generating  Station  (FSV) 
located  in  Platteville,  Colorado. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  from 
10  CFR  140.11(a)(4)  to  the  extent  that 
primary  financial  protection  in  the 
amount  of  $100,000,000  shall  be 
maintained,  rather  than  the 
$200,000,000  required  by  10  CFR 
140.11(a)(4),  and  an  exemption  from 
participation  in  the  industry 
retrospective  rating  plan  (secondary 
level  financial  protection)  for  FSV.  The 
licensee  requested  the  exemption  in  a 
letter  dated  February  25, 1993. 

The  Need  for  the  Proposed  Action 

FSV  was  permanently  shutdown  on 
August  18, 1989,  and  all  spent  fuel  has 
been  transferred  to  a  separately  licensed 
independent  spent  fuel  storage 
installation  (ISFSI).  On  May  21,  1991, 
the  NRC  modified  Facility  Operating 
License  No.  DPR-34  to  a  Possession- 
Only  License  (POL).  The  FSV  is  being 
dismantled  in  accordance  with  the 
approved  FSV  Decommissioning  Plan. 
The  requested  exemption  addresses  two 
areas  for  relief  in  financial  protection 
requirements:  (1)  A  reduction  in  the 
primary  financial  protection  coverage 
requirements  from  $200,000,000  to 
$100,000,000  and  (2)  withdrawal  from 
participation  in  the  industry 
retrospective  rating  plan. 

Since  FSV  no  longer  contributes  as 
great  a  risk  to  the  retrospective  rating 
plan  participants  as  an  operating  plant, 
this  reduction  in  risk  should  be 
reflected  in  the  indemnification 
requirements  to  which  the  Ucensee  is 
subject,  approval  of  this  request  would 
allow  a  more  equitable  allocation  of 
financial  risk. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  does  not  involve 
any  significant  environmental  impacts. 
Since  the  proposed  action  does  not 
involve  a  change  in  plant  operation  or 
configiuation,  there  is  reasonable 
assurance  that  the  proposed  action 
would  not  increase  the  probability  or 
the  consequences  of  an  accident  or 
reduce  the  margin  of  safety.  No  changes 
would  be  made  in  the  types  or 
quantities  of  effluents  that  may  be 
released  oH^site.  Further,  there  would  be 
no  significant  increase  in  the  allowable 


individual  or  cumulative  radiation 
exposure.  Accordingly,  the  NRC 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  are  no  significant  envirorunental 
impacts  associated  vsrith  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Supplement  to  the  Environmental 
Report  for  FSV. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  exemption 
request.  The  NRC  staff  has  reviewed  the 
request  and  has  consulted  with  a 
representative  of  the  State  of  Colorado 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State 
representative  did  not  provide 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  has  determined  not  to  prepare  an 
envirormiental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
exemption  dated  February  25, 1993, 
which  is  available  for  pubUc  inspection 
at  the  NRC's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Greeley  Public  Library,  City  Complex 
Building,  Greeley,  Colorado. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
ofFebruar>',  1994. 

For  the  Nuclear  Reguldtory  Commission. 
lohn  H.  Austin, 

Chief.  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  94-3060  Filed  2-9-94;  845  am| 
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(Docket  Na03(M>117q 

Environmental  Assessment  Finding  of 
No  Significant  Impact  and  Notice  of 
Opportunity  for  Hearing  Related  to 
Amendment  of  Material  License  49- 
09955-10,  Unlversfty  of  Wyoming 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Environmental  assessment. 

SUMMARY:  NRC  plans  to  issue  an 
amendment  to  NRC  License  No.  49- 
09955-10,  authorizing  the  University  of 
Wyoming  to  use  hydrogen-3  (tritium)  for 
in-vivo  studies  on  captive  pronghorn 
antelope  [AntUocapra  americana)  living 
in  fenced  pastures  at  Sybille  Wildlife 
Research  and  Conservation  Education 
Unit,  Albany  County,  Wyoming. 

FOfl  FURTHER  INFORMATION  CONTACT:  Dr. 
Donna-Beth  Howe,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S.    . 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone: 
(301) 504-2636. 

ENVIRONMENTAL  ASSESSMENT 

Identification  of  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Byproduct  Material  License  No.  49- 
09955-10,  issued  to  the  University  of 
Wyoming  and  renewed  on  June  22, 
1993.  The  license  currently  authorizes 
personnel  from  the  University  of 
Wyoming  to  use  byproduct  material  at 
the  University  of  Wyoming,  Laramie, 
Wyoming.  It  does  not  authorize  use  of 
radioactive  materials  at  Sybille  Wildlife 
Research  and  Conservation  Education 
Unit  (Sybille  Unit)  and  prohibits  the 
release  of  radioactive  materials  for  field 
studies.  The  proposed  amendment 
would  authorize  University  of  Wyoming 
personnel  to  use  hydrogen-3  labeled 
water  (tritiated  water)  in  studies  on 
approximately  six  lactating  pronghorn 
antelopes  [AntUocapra  americana)  and 
their  respective  fawns. 

The  tritiated  water  portion  of  the 
proposed  study  is  part  of  a  larger 
scientific  study  of  pronghorn  antelope. 
The  larger  study  focuses  on  lactation 
(the  most  demanding  acti\'ity  of  the 
female  pronghorn  antelope's  energy 
cycle)  and  examines  the  factors  of 
female  body  condition,  milk  output, 
fawn  birth  weights,  and  fawn  growth 
rates.  The  study  will  compare  fawn  milk 
intfike,  body-water  turnover,  and  growth 
with  observed  behavioral  activities  for 
both  mothers  and  fawns  and  physical 
measurements  of  the  mother's  weight, 
body-water  turnover,  and  milk 
composition.  This  scientific  information 
will  also  be  used  in  a  comparison  with 
information  from  similar  studies  with 


other  native  North  American  ungulates 
(hoofed  mammals). 

The  female  pronghorn  antelopes  and 
their  fawns  will  be  located  in  two 
fenced  outdoor  enclosures  at  the  S>'bille 
Unit,  a  facility  In  Albany  County. 
Wyoming,  operated  by  the  Wyoming 
Game  and  Fish  Department.  The  study 
involves  the  injection  of  tritiated  water 
into  the  lactating  female  pronghorn 
antelopes,  the  females'  production  of 
tritiated  milk,  the  ingestion  of  tritiated 
milk  by  their  fawns,  and  the  release  of 
tritiated  water,  water  vapor,  and  feces 
directly  into  the  environment,  by  both 
the  mothers  and  the  fawns.  Accordingly, 
pursuant  to  10  CFR  51.21,  NRC  has 
prepared  this  assessment  of  the 
resulting  environmental  impact. 

The  non-site-specific  aspects  of  the 
pronghorn  antelope  tritiated  water 
studies  (i.e.,  possession  of  the 
preinjection  tritiated  water,  use  and 
subsequent  laboratory  analysis  of 
tritiated  biological  samples,  analysis  of 
wipe  test  samples  for  removable 
contamination,  waste  disposal,  and 
health  and  safety  aspects  of  tritium  use 
at  the  University)  are  performed  under 
the  University  of  Wyoming's  current 
authority  in  License  No.  49-09955-10. 

Background 

By  letter  dated  April  7. 1993  (and 
attachments),  the  University  of 
Wyoming,  (appUcant)  Safety  Office 
requested  an  NRC  amendment  to 
perform  hydrogen-3  Labeled  water 
(tritiated  water)  field  studies  on 
lactating  pronghorn  antelopes  at  the 
Sybille  Unit  "The  Wyoming  Game  and 
Fish  Department  conditionally 
authorized  the  performance  of  the 
studies  at  the  Sybille  Unit,  pending  NRC 
approval  of  the  amendment  request  The 
tritiated  studies  cannot  begin  until  NRC 
amends  the  University  of  Wyoming's 
license  to  authorize  the  studies. 

As  the  name  "Sybille  Wildlife 
Research  and  Conservation  Education 
Unit"  indicates,  the  Sybille  Unit  has 
two  missions.  The  first  is  to  provide 
facilities  and  services  for  research  on 
hoofed  big-game  species  and  other 
exotic  species  considered  for 
reintroduction  into  the  wild.  Pronghorn 
antelope,  elk  ICervus  canadensis),  white 
tailed  deer  {Odocoileus  virginianus), 
mule  deer  [Odocoileus  hemionus), 
bighorn  sheep  (Ovis  canadensis),  and 
other  wild  animals  are  maintained  at  the 
facility.  Two  exotic  species  (the 
blackfooted  ferret  [Mustela  nigripes)  and 
Wyoming  toad  [Bufo  hemiophrys 
baxteri)]  being  considered  for 
reintroduction  into  the  wild  are 
quartered  at  S>'bille  Unit  and  included 
in  the  Federal  list  of  endangered 
species.  Research  at  the  Sybille  research 


facilitJes  supplements  and  enhances 
field  work  done  by  Wyoming  Came  and 
Fish  persoimel  and  laboratory  work 
done  at  the  Game  and  Fish  Research 
laboratory  in  Laramie.  The  research 
facility  is  capable  of  supporting  parasite, 
disease,  nutrition,  anatomy,  physiology, 
ecology,  management,  research 
technique,  and  toxicology  projects.  All 
of  these  areas  are  important  in  managing 
Wyoming's  wildlife. 

The  second  mission  is  to  provide 
conservation  education  to  individuals, 
groups,  and  the  general  public.  This 
mission  is  considered  just  as  important 
as  the  first  and  is  why  most  of  the 
facilities  at  the  Sybille  Unit  are  open  to 
the  public.  The  visitors  center  alone 
receives  4000  to  6000  visitors,  from  May 
to  September,  when  it  is  open.  The 
education  activities  include  le<:tures. 
tours  for  individuals  and  groups, 
training  professional  wildlife  p>ersonnel 
in  handling  captive  wild  animals,  and 
providing  public  recreational  activities. 
Public  hunting,  fishing,  camping,  and 
sight-seeing  are  permitted  at  the  Sybille 
Unit  when  they  do  not  jeopardize  the 
wildlife  research  mission. 

The  Sybille  Unit,  itself,  is  12.5  square 
kilometers  (3100  acres)  of  land  operated 
by  the  Wyoming  Game  and  Fish 
Department.  The  Sybille  Unit  was 
formed  in  1948  to  protect  an  important 
winter  grazing  range  for  wild  deer.  The 
area  had  historically  been  range  land  for 
white  tailed  deer,  mule  deer,  bighorn 
sheep,  elk,  and  pronghorn  antelope. 
When  the  Sybille  Unit  was  established, 
this  winter  range  was  threatened  by 
cattle  overgrazing  and  ranchers'  fences. 
It  physically  consists  of  two  adjacent 
areas  with  different  primary  missions.     , 
These  areas  are  referred  to  as  the  1.2- 
square-kilometer  (300-acre)  Sybille  Area 
and  the  larger  11.3-square-kilometer 
(2800-acre)  Johnson  Creek  Area. 

The  Sybille  Area  is  located  in  a  3.2- 
kilometer  (2-mile)  section  of  the  open- 
ended  North  Sybille  Canyon,  about  72 
kilometers  (45  miles)  northeast  of 
Laramie  and  55  kilometers  (34  miles) 
southwest  of  Wheatland.  Wyoming,  in 
Southeastern  Wyoming.  The  Sybille 
Unit  personnel  live  at  the  Sybille  Area. 
The  research  animals  are  also  quartered 
there.  The  tritiated  pronghorn  antelope 
studies  will  be  done  at  the  Sybille  Area. 
The  larger  Johnson  Creek  Area,  located 
north  of  the  Sybille  Area,  includes  the 
Johnson  Creek  and  a  26,700-square- 
meter  (6.6-acre)  reservoir  on  the  creek. 

The  Johnson  Creek  Area  is  used  for 
public  water  recreation,  fishing, 
camping,  and  elk  and  deer  hunting.  In 
the  Sybille  Area,  hunting  is  not 
permitted  where  the  research  animals 
are  quartered,  and  fishing  is  prohibited. 
The  public  has  free  access  to  certain 
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areas  of  the  SybiUa  Area  and  maj  be 
given  guided  tours  to  the  nonoalltr 
restricted  areas  where  the  reseaicn 
animals  are  quartered.  It  is  estimated 
that  from  1300  to  2000  individuals  take 
guided  tours  through  the  restricted  area 
each  year.  In  the  restricted  areas,  the 
visitors  may  observe,  but  not  come  into 
contact  with.  rese€ut±  animals  or  their 
quarters. 

The  pronghom  antelc^,  a  native 
North  American  ungulate,  is  physically 
1-  to  1.5-meters  (3-  to  5-feet)  bng,  0.8- 
to  1-meter  (2.5-  to  3-feet)  high  at  the 
shoulder,  and  weighs  from  36  to  70 
kilograms  (79  to  155  pounds).  The 
females  are  usually  10  percent  smaller 
than  the  males.  Their  native  habitats 
include  grasslands  and  deserts  ranging 
in  altitude  from  sea  level  to  3.3 
kilometers  (2  miles).  They  browse  and 
graze  on  a  wide  variety  of  shrubs.  fort)s. 
grasses,  cacti,  and  other  plants.  In  desert 
areas,  pronghom  antelopes  survive  not 
only  by  drinking  available  water,  but 
also  by  conserving  water  and  getting 
most  of  their  water  from  the  plants  they 
eat.  They  are  the  fastest  terrestrial 
mammals  in  the  New  World,  with  a 
maximum  speed,  on  hard  ground,  of  86 
kilometers  (53  miles)  per  hour  and  a 
cruising  speed  of  48  kilometers  (30 
miles)  per  hour.  They  have  very  little 
body  fat  and  obtain  their  speed  from 
their  muscular  front  legs  and  shoulders 
that  can  produce  leaps  from  3.5  to  6 
meters  (12  to  20  feet). 

All  animals  used  in  the  studies  are 
already  Uving  in  captivity  and  no  new 
animals  will  be  taken  from  the  v\'51d  for 
the  study.  The  six  pregnant  females  for 
the  1994  study  will  be  selected  from 
surplus  pronghom  antelopes  obtained 
from  a  group  of  captive  pronghom 
antelopes  at  the  Colorado  Division  of 
Wildhfe.  Foothills  Wildlife  Research 
Facility,  Fort  CoUins,  Colorado.  The 
same  six  adult  females  will  be  bred  for 
the  proposed  1095  studies.  Each  study 
animal  will  be  marked  with  either  a 
color-coded  neck  collar  or  fluorescent 
paint.  For  ease  of  identification,  each 
mother  and  her  fawns  will  be  marked 
with  the  same  color.  The  six  pronghom 
antelopes  from  Colorado  may  either 
become  part  of  the  Sybille  Unit's 
permanent  pronghom  antelope  research 
herd  or  be  returned  to  Colorado.  Their 
fawns  will  probably  continue  to  hve  at 
the  Sybille  Unit  Any  animals  that  die 
in  the  study  will  be  sent  to  the 
Wyoming  State  Veterinary  Laboratory 
for  necropsy  and  incineration.  No 
animals  in  the  study  will  be  used  for 
human  consumption. 

The  animals  in  the  study  will  be  kept 
in  two  4047-fiquare-meter  (1-acre) 
pastures  at  the  Sybille  Area.  These 
pastures  will  be  formed  by  extending 


the  un4-Bqoaf»-meter(0.2S-KrB) 
paddock  previously  designated  for  tiM 
pronghom  Bntek>pa.  The  field  studies 
are  expected  to  extend  o%-er  4  months 
Oune-Octi*er)  in  both  1994  and  1995. 
As  many  as  six  pregnant  pronghom 
antelopes  are  expe^ed  to  be  available 
for  the  studies  eadi  year. 

Periodically,  during  the  course  of  the 
study,  the  lactating  females  will  be 
Injected  with  tritlated  water,  tritiated 
milk  samples  will  be  collected  fex>ra  the 
mothers;  and  tritiated  urine  samples 
will  be  collected  from  both  the  mothers 
and  their  fawns.  The  milk  and  urine 
samples  are  taken  to  measure  milk 
intake  and  body-water  turnover  during 
milk  production  and  infant  growth.  All 
biological  samples  will  be  returned  to 
the  University  of  Wyoming,  for  analysis. 

Need  for  the  Proposed  Action 

A  number  of  researchers  are  studying 
the  effects  of  observable  physical, 
behavioral,  and  environmental 
parameters  on  the  balance  between 
neonatal  survival  and  maternal  body 
condition  for  survival  and  future 
reproductive  success  in  different  native 
North  American  ungulates.  This  v»dll  be 
one  of  the  first  studies  on  the  pronghom 
antelope.  The  study  is  designed  to  be 
comprehensive  and  include  many 
interrelated  parameters  obtained  from 
different  scientific  approaches  (i.e., 
observation  of  nursing  behavior, 
chemical  analysis  of  the  milk,  physical 
measurement  of  weight  gain,  and 
quantitative  measurement  of  milk  intake 
and  body-water  turnover). 

The  pronghom  antelope  is  unique 
among  the  native  North  American 
ungulates  for  the  following  reasons:  It  is 
the  fastest  North  American  mammal; 
both  males  and  females  are  subjected  to 
extremely  high  energy  demand  (e.g.. 
locomotory  costs,  chmatic  extremes, 
and  thermal  stress)  with  minimal  body 
reserves  (i.e..  body  fat);  the  female  has 
the  highest  known  relative  reproductive 
effort  among  ungulates  (e.g..  the  highest 
ratio  of  offspring  birth  weight  to 
maternal  body  weight);  and  the  female 
may  be  able  to  sequentially  abort 
embryos  under  severe  nutritional 
conditions.  In  the  wild,  the  pronghom 
antelope  continues  to  forage  during  the 
winter,  mo\ing  as  far  as  160  kilometers 
(100  miles)  from  siunmering  areas. 
During  winter  snow  conditions  in  their 
native  habitat,  they  experience  high 
energy  expenditures  at  a  time  when 
available  foraging  is  reduced. 

Mature  females,  weighing 
approximately  50  kilograms  (110 
pounds),  breed  in  the  fall  (October), 
deliver  in  early  summer  Oune),  and 
usually  have  twins.  The  fawns  have 
approximately  4  months  to  grow  \arg6 


enough  and  strong  enough  to  survive 
predatory  threats  and  ^m  rigors  of 
winter  foraging.  At  the  same  time  that 
the  mother  is  expending  large  amounts 
of  energy  to  ensure  the  survival  of  her 
current  offepring.  riw  must  also 
replenish  her  reserv-es.  and  expend 
energy  to  ensure  her  own  sur\ival  and 
that  of  future  offspring.  The  tritiated 
water  stxulies  are  intended  to  quantify 
the  body-water  turnover  of  the  mother 
during  milk  production,  quantify  the 
milk  transfer  from  the  mother  to  the 
fawns,  and  quantify  the  fawns'  body- 
water  turnover  during  a  period  of  rapid 
growth  and  development.  The  tritiated 
water  injections  will  be  repeated  e\'ery 
2  weeks,  to  quantify  changes  in  body- 
water  turnover,  virith  time  and 
develofwnent. 

The  study  is  expected  to  enable 
researchers  to  identify  critical 
physiological  compromises  in  the 
balance  between  maximizing  neonatal 
survival  and  maintaining  good  matemal 
body  condition  in  pronghom  antelopes. 
Information  from  this  study  can  be 
compared  with  similar  information 
obtained  from  research  on  other  native 
North  American  ungulates  (e.g..  mule 
deer,  red  deer  (cervus  elaphus), 
muskoxen  (ovjbos  moschatiis),  caribou 
(rangifer  tarandus),  and  reindeer 
{rangifer  tarandus]]  to  identify 
important  factors  in  their  management 
and  survival 

Environmental  Impacts  of  the  Proposed 
Action 

The  Affected  Environment 

In  general  the  Sybille  Unit  terrain  is 
described  as  mgged  and  rocky,  with 
narrow  rock -crowned  ridges  and  ' 

numerous  deep  draws.  Some  sections        \ 
have  fairly  level  ridge  tops  and  swales. 
There  are  le\'el  str»tches  of  bottom  land 
of  various  sizes  along  Johnson  Creek 
and  North  Sybille  Creek.  The  soils  are 
young,  shallow,  rocky,  and  well- 
drained.  When  the  Sybille  Unit  was 
started,  in  1948.  the  area  was  overgrazed 
and  cattle  were  removed  from  the  area. 
The  range  vegetation  consists  of 
primarily  big  mountain  sage  brush  and 
mid-range  grasses.  Sage  brush  provades 
20  to  30  percent  of  the  ground  cover. 
The  area  is  considered  semiarid,  with 
moderate  to  cool  summers,  and 
moderate  to  severe  winters. 
Precipitation  in  the  area  averages 
between  38  and  50  centimeters  (15  and 
20  inches)  per  year.  Snovy  fall  can  be 
heavy,  but  the  spatial  distribution 
ranges  from  bare  to  deep  drifts. 

VVheatland,  Wyoming,  55  kilometers 
(34  miles)  away,  with  a  population  of 
approximately  5000  people,  is  the 
nearest  community.  The  Johnson  Creek 
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Area  forms  the  northern  boundary  of  the 
Sybilie  Area.  Private  cattle  ranches  form 
the  western,  southern,  and  eastern 
boundaries.  The  1.2-square-kilometer 
(300-acre)  Sybilie  Area  stretches  for  3.2 
kilometers  (2  miles)  along  the  North 
Sybilie  Creek  and  Wyoming  State  Route 
34,  near  the  bottom  of  the  open-ended 
North  Sybilie  Canyon.  The  canyon  is 
0.4-kilometers  (0.25-miles)  wide  at  the 
widest  point,  with  steep  sides  on  both 
the  northern  and  southern  boundaries  of 
the  Sybilie  Area.  North  Sybilie  Creek 
and  State  Route  34  run  roughly  parallel 
to  each  other  and  the  sides  of  the 
southwest-  to  northwest-oriented 
canyon. 

North  Sybilie  Creek  flows  in  a 
northeast  direction  toward  Wheatland. 
Natural  drainage  areas  for  the  Johnson 
Crrnjk  and  the  Sybilie  areas  are 
physically  separated  until  Johnson 
Creek  flows  into  the  North  Sybilie  Creek 
jiist  east  of  the  Sybilie  Unit  boundary  on 
private  ranch  land  downstream  from  the 
Sybilie  Area.  The  natural  drainage  from 
the  canyon  sides  along  the  southern 
boundary  is  from  the  private  ranches 
onto  the  Sybilie  Area.  The  lowest 
expected  water  flow  within  the  Sybilie 
.Area  during  the  summer  studies  is  167 
liters  (5.93  cubic  feet)  per  second.  This 
estimate  is  based  on  the  1974  to  1992 
monthly  summaries  reported  for  the 
nearby  US  Geological  Survey  Station. 

Most  of  the  land  immediately  south  of 
the  Sybilie  Area  drains  into  the  Middle 
Sybilie  Creek,  which  eventually  flows 
into  the  North  Sybilie  Creek  farther 
do\vnstream  than  Johnson  Creek.  North 
Sybilie  Creek  flows  through  private 
cattle  ranch  land  east  of  the  Sybilie  Area 
and  eventually  flows  into  the  Laramie 
River,  which  flows  into  the  Piatt  River. 
Therefore,  tritium  released  into  the 
North  Sybilie  Creek  will  not  affect  either 
the  private  ranch  lands  west  and  south 
of  the  Sybilie  Area  or  the  public-use 
areas  in  the  Johnson  Creek  Area,  but 
would  be  carried  through  private  lands 
downstream,  after  it  leaves  the  Sybilie 
Area. 

The  Sybilie  Area,  used  primarily  for 
big-game  research,  is  physically  divided 
into  eight  fenced  areas  containing 
pastures,  permanent  residences,  and 
wildlife  research  buildings  and  shelters. 
Currently  11  people  (9  adults  and  2 
children  approximately  3  years  old)  live 
in  the  four  permanent  residences  at  the 
Sybilie  Area.  The  visitor's  center  and 
three  houses  are  located  on  the  same 
side  of  State  R(Jute  34  as  the  research 
animal  quarters  that  include  the 
pronghom  antelope  pastures,  but  are 
physically  separated  from  the  animal 
areas  by  at  least  one  locked  2.1-meter  (7- 
foot)  game  fence  (i.e.,  a  2.3-meter  (7.5- 


foot)  woven-wire  fence  topped  with 
barb  wire). 

The  three  houses  are  the  Headquarters 
building,  with  attached  stafT  living 
quarters,  the  blackfooted  ferret 
biologist's  residence  near  the 
blackfooted  ferret  facility,  and  the  third 
house,  which  is  the  closest  residence  to 
the  tritiated  pronghom  antelope 
quarters.  Permanent  buildings  on  the 
animal  quarter  side  of  the  fence  include 
the  Wyoming  toad  facility,  the 
blackfooted  ferret  facility,  numerous 
animal  shelters,  hay  bams,  a  veterinary 
lab,  and  offices.  The  blackfooted  ferret 
facility  is  approximately  460  to  550 
meters  (500  to  600  yards)  away  and  on 
the  other  side  of  a  hill  from  the  tritiated 
pronghom  antelope  quarters.  The 
closest  residence  is  137  to  183  (150  to 
200  yards)  and  downhill  from  the 
tritiated  pronghom  antelope  quarters. 
The  majority  of  the  buildings  and 
pastures  are  downstream  from  the 
tritiated  antelopes.  The  fourth 
residence,  some  animal  shelters,  and 
hay  bams  are  located  on  the  other  side 
of  Wyoming  State  Route  34. 

The  research  animal  quarter  area 
consists  of  a  series  of  large  semi- 
enclosed  animal  shelter  structures, 
fenced  pens,  p>addocks,  and  corrals.  All 
of  these  are  linked  together  with  both 
covered  and  open  lanes.  The  lanes  can 
be  used  as  temporary  holding  areas  for 
animals;  confined  routes  to  move 
animals  between  buildings,  corrals,  and 
pastures;  and  pedestrian  walkways  for 
the  general  public  on  guided  tours,  or 
for  Sybilie  Area  workers.  The  tritiated 
pronghom  antelopes'  two  4047-square- 
meter  (one-acre)  pastures  are  attached  to 
a  61-meter-  (200-foot-)  long  semi- 
enclosed  structure.  The  structure  has  a 
center  corridor  and  four  isolation  or 
holding  pens  on  each  side  of  the 
corridor.  The  north  half  of  each  pen  is 
roofed  with  metal  sheathing  and 
galvanized  metal  and  walled  with  metal. 
All  the  floors  are  concrete  and  drain 
into  a, waste  water  disposal  system  by 
concrete  gutters.  The  animals  are  free  to 
move  between  the  pastures  and  the 
shelter.  Their  water,  feed  troughs,  and 
weight  scale  are  located  in  the  shelter. 

The  Pronghom  antelope  shelter  is 
between  the  office-veterinary  laboratory 
building  on  the  east  and  an  equally  large 
semi-enclosed  sheep  building  on  the 
west.  The  sheep  building  is  north  of  the 
elk  corrals  and  separated  from  them  by 
a  concrete  lane  that  continues  through 
the  pronghom  antelope  shelter  to  the 
office  building.  A  gravel  lane  separates 
the  elk  corrals  behind  the  sheep 
building  from  the  pronghom  antelope 
paddocks.  The  veterinary  laboratory 
office  building  is  to  the  east  of  the 
corridor.  The  central  corridor  serves  as 


the  main  walking  lane  connecting  the 
pens  to  each  other,  as  well  as 
connecting  the  veterinary  building  and 
all  other  corrals  in  the  Headquarters 
area. 

The  waste  water  disposal  system 
consists  of  the  open  concrete  floor 
gutters  passing  through  the  animal 
shelters  and  veterinary  laboratory,  an 
underground  holding  tank,  and  drain 
tile  field.  The  tile  field  is  located  just 
north  of  the  veterinary  building.  This 
waste  water  disposal  system  was 
developed  as  part  of  the  Sybilie  Unit's 
animal  quarantine  system,  to  prevent 
the  spread  of  disease  from  quarantined 
animals  to  other  animals  in  the  area. 
The  pronghom  antelope  paddocks  and 
pastures  have  the  same  game-proof 
fencing  found  elsewhere  at  Sybilie  Area. 

The  southem  fence  of  the  pronghom 
antelope  pastures  is  on  the  southem 
boundary  of  the  Sybilie  Area.  Cattle  on 
the  private  cattle  ranch  south  of  the 
Sybilie  area  may  graze  on  the  other  side 
of  the  fence.  Although  the  cattle  could 
come  in  nose-to-nose  contact  with  the 
pronghom  antelopes,  the  size  of  the 
cattle  grazing  range  makes  this  unlikely. 

Water  for  Human  and  Animal  Use 

Although  animals  in  pastures  with  the 
North  Sybilie  Creek  flowing  through 
them  have  access  to  the  creek  for 
drinking,  the  majority  of  the  animals  at 
the  Sybilie  Area  receive  all  their  water 
from  wells.  None  of  the  water  used  by 
the  residents  and  visitors  at  Sybilie  Area 
comes  from  surface  water  in  the  North 
Sybilie  Creek.  The  primary  water  source 
for  visitors  and  residents  and  animals 
south  of  the  road  are  three  shallow  wells 
7.8-  to  9.6-meters  (26-  to  32-feet)  deep, 
located  at  the  Headquarters  building,  at 
the  residence  closest  to  the  tritiated 
pronghom  antelopes,  and  at  the  bighom 
sheep  corral.  The  closest  well  is 
approximately  135  to  180  meters  (150  to 
200  yards)  from  the  proposed  paddock. 
Water  for  the  supervisor's  residence  and 
for  animals  north  of  the  road  comes 
from  a  spring  located  north  of  the 
supervisor's  residence,  which  is  much 
farther  away  from  the  proposed 
pastures.  The  boundaries  of  the  Sybilie 
Area  have  game-proof  fences. 

Study  Subjects 

The  Pronghorn  antelopes  included  in 
the  tritiated  water  studies  wnll  be  adult 
females  that  have  recently  given  birth 
and  the  young  they  are  nursing.  Females 
that  did  not  give  birth  or  lost  their 
young  shortly  after  birth  will  not  be 
u.sed  in  the  study.  The  study  animals 
will  be  free  to  move  in  the  pasture. 
Although  this  is  not  the  same  as  fi^e- 
ranging,  the  pronghom  antelopes'  basic 
movements  and  behaviors  should  be 
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sufHtienUy  similar  to  free-ranging 
animals  to  provide  scientific  data.  The 
mothers  and  their  off.<;pring  will  be 
siniilarly  marked  by  colorHX)ded  neck 
collars  or  fiuorescent  paint,  for  easy 
visual  identification.  The  mothers  are 
expeded  to  be  captured  every  2  weeks 
for  new  tritiated  water  injections  and 
milk-sample  collection.^.  When  the 
n.other  receives  her  tritium  injection, 
the  fawns  will  be  given  deuterated  water 
to  drink.  The  biological  half-life  of 
tritium  in  the  pronghom  antelope  is 
expected  to  be  similar  to  the  2.7-day 
biological  haif-life  of  tritiu.Ti  in  caribou 
(another  North  American  ungulate 
living  in  arid  areas).  Both  the  mothers 
and  the  fawTiS  will  be  vveiglied 
periodically  on  animal  st:ci!es.  Routine 
tritiated  milk  and  urine  samples  will  be 
collected  during  the  study. 

Endangered  or  Threatened  Spe'..ies 

There  are  two  endangered  species 
living  in  captivity  at  the  Sybille  Area  of 
the  Sybille  Unit  (i.  e..  the  blackfocted 
ferret  (Mustela  nigripcs)  and  Wyoming 
toad  [Bufo  hemiophrys  baxterp,).  Black- 
footed  ferrets  can  weigh  up  to  1.3 
kilograms  (2.5  pounds),  are  50-  to  6.3- 
centimefers  (20-  to  25-inches)  long 
(including  their  13-  to  15-centimeters  (5- 
tc  6-inch)  tail),  and  have  black  face 
mask,  black  feet,  and  black  tip  to  their 
tails.  The  blackfooted  ferret  was 
officially  placed  on  the  Federal  list  of 
endangered  species  in  1967  and  thought 
to  be  extinct  in  the  1970's,  until  a  group 
was  found  in  Wyoming.  .All  knowTi  wild 
blackfooted  ferrets  were  taken  into 
captivity  between  1985  ajid  1987.  when 
canine  distemper  reduced  their  numbers 
to  18.  The  Sybille  Unit  is  one  of  three 
locations  with  active.breeding  programs. 
The  goal  is  to  reintroduce  the  animals 
born  in  these  facilities  into  the  wild. 
The  blackfooted  ferret  is  a  member  of 
the  weasel  family  that  preys  primarily 
on  prairie-dogs  and  in  the  wild  lives  in 
prairie-dog  burrows.  Their  natural 
predators  are  owls,  hewks,  eagles, 
coyotes,  badgers,  and  bobcats.  With 
conversion  of  the  prairies  into  farmland, 
prairie-dog  habitats  were  eliminated  and 
blackfooted  ferrets  almost  disappeared. 

The  Wyoming  toad  is  a  glaciafrefic 
known  to  live  only  in  Albany  County. 
Wyoming.  The  aduh  is  about  5.6- 
centimeters  (2.2-inches)  long.  The 
female  is  slightly  larger  than  the  male. 
The  toads'  back  is  a  dark  brown,  gray, 
or  greenish  color,  with  small  dark 
blotches,  an  indistinct  median  strip,  ajid 
rounded  warts.  The  cranial  crest  is 
fused.  Individual  toads  can  be  identified 
by  the  variations  in  their  skin  color  and 
wart  patterns,  and  the  Wyoming  toad 
can  be  distinguished  from  other  species 
by  the  small  adult  size  and  the  fused 


cranial  crest.  The  Wyoming  toad  was 
first  discovered  in  1946  and  placed  on 
the  Federal  list  of  endangered  sp)ecies  in 
1984.  Its  historical  distribution  was 
restricted  to  within  48  kilometers  (30 
miles)  of  Laramie.  Wyoming.  It 
inhabited  floodplain,  ponds,  and  small 
seepage  lakes  in  the  shortgrass 
communities  of  the  Laramie  Basin 
Recent  reproduction  has  been  low,  and 
red-leg  bacteria,  discovered  in  1990, 
caused  a  further  reduction  in  the  adult 
population. 

At  the  Sybille  Unit,  the  toads  are  kept 
in  hibernation  in  the  Wyoming  toad 
building  and  brought  out  of  hibematior. 
in  late  spring  (May),  to  be  carried  to 
breeding  ponds  in  the  Laramie  Basin 
about  97  kilometers  (60  miles) 
southwest  of  the  S>'bilie  Unit,  for 
breeding  and  introduction  of  the 
tadpoles  into  the  wild.  The  adults  are 
then  returned  to  the  Sybille  Unit.  The 
breeding  ponds  located  at  Lake  George. 
Hutton  National  Wildlife  Refuge  in  the 
Laramie  Basin  (about  16  to  24 
kilometers  (10  to  15  miles)  southwest  of 
Laramie),  are  not  locEted  in  the  North 
Sybille  drainage  area.  They  eat  ants, 
beetles,  and  other  arthropods.  Spraying 
insecticides  to  control  mosquitoes, 
changes  in  agricultural  practices, 
increased  predation.  diseases,  and 
climatic  changes  may  have  contributed 
to  their  decHning  numbers. 

Both  endangered  species  are 
physically  isolated  from  the  other 
animals  at  Sybille  Area  and  neither 
receives  any  of  its  water  from  the  North 
Sybille  Creek.  They  are  located  inside 
their  own  adjacent  buildings  and  not 
perrfiitted  outside  unless  being 
reintroduced  to  areas  away  from  the 
Sybille  Area. 

Study  Protocol 

The  tritiated  water  will  be  injected 
into  the  adult  females.  Routine  tritiated 
milk  and  urine  samples  will  be 
collected  for  analysis.  Tritium 
concentration  in  the  milk  and  urine  will 
provide  information  on  the  body-water 
turnover  of  the  mother  and  the  ingestion 
of  tritiated  milk  by  the  fawn.  However, 
quantitative  data  on  the  fawns'  own 
body-water  turnover  cannot  be 
determined  unless  the  fawns'  body 
water  is  labeled  with  a  different  isotope. 
Therefore,  the  fawns  are  given 
deuterated  water  (1  gram  of  deuterated 
water  per  kilogram  of  body  weight)  by 
mouth  tube,  each  time  the  mother  is 
injected  with  tritiated  water.  Deuterium 
is  a  naturally  occurring  non-radioactive 
isotope  of  hydrogen.  The  deuterium 
concentrations  are  measured  by  infrared 
spectrophotoraetiy.  Because  it  is  not 
radioactive,  the  deuterated  water  neither 


involves  byproduct  material  nor  resuUs 
in  radioactive  releases  at  the  study  site. 

The  .study  protocol  calls  for  the  initial 
collection  of  a  body  water  sample  (urine 
or  milk)  from  tlie  adult,  ir,)ec1ion  of 
tritiated  water  intramusculariy  into  each 
aduh,  and  administration  of  deuterated 
water  to  each  fawn  by  mouth  tube.  The 
following  day,  and  every  2  to  3  days,  for 
10  days,  urine  samples  are  collected 
from  each  animal,  using  a  small  vial  on 
a  pole.  Most  of  the  tritiated  urine  will 
fall  to  the  ground.  The  samples  are 
frozen  and  analyzed  later.  The  process 
is  repeated  at  2  week  intervals 
(approximately  5  effective  half-lives), 
for  up  to  4  months.  The  tritium 
injections  will  be  stopped  once  the 
fawns  are  weaned.  The  researchers 
expect  them  to  be  weaned  in  less  tlian 
4  months. 

Each  50  kilogram  (110  pound)  aduU 
female  is  expected  to  receive  a 
maximum  of  8  injections  with  11 
megabecquerels  (300  niicrocuries)  of 
tritium  in  each  injection.  Six  adult 
females  are  expected  to  be  in  the 
tritiated  water  phase  of  the  study  each 
year.  The  maximum  amount  of  tritium 
in  a  pronghom  antelope  mother  and  her 
fawns  at  any  one  time  is  11 
megabecquerels  (300  raicTocuries).  The 
maximum  amount  of  tritium  expected  to 
be  released  by  an  adult  in  a  single  day 
is  2.5  megabecquerels  (66  microcuries). 
The  maximum  amount  of  tritium 
released  in  4  months  by  one  mother  and 
her  fawTis  is  expected  to  be  89 
megabecquerels  (2.4  milhcuries). 

At  any  one  time,  the  maximum 
amount  of  tritium  in  all  the  study 
animals  is  expected  to  be  67 
m.'jgabecquerels  (1.8  millicuries).  This 
a.ssumes  six  mothers  are  in  the  study 
and  all  deliver  healthy  fawms.  The 
maximuni  amount  of  tritium  expected  to 
be  released  by  all  six  mothers  in  one  day 
is  15  megabecqaerels  (396  microcuries). 
The  maximum  amount  of  tritium 
expected  to  be  released  in  4  months  by 
six  mothers  and  their  fawns  is  533 
megabecquerels  (14  4  millicuries). 

Pathways  to  the  Environment 

The  adult  lactating  pronghom 
antelope  will  lose  tritiated  water  by 
respiration  (exlialed  water  vapors), 
direct  losses  in  urine,  milk,  and  feces. 
Some  tritium  may  be  lost  in  seliva 
during  grooming.  The  tritiated  milk  will 
be  ingested  by  the  fawns,  who  will  in 
turn  lose  tritium  through  respiration, 
urine,  and  feces. 

In  the  Sybille  Area's  semiarid 
environment  most  of  the  tritiated  water 
released  by  feces  and  urine  is  expected 
to  evaporate  into  water  vapor.  The 
d>Tiamic  environment  in  which  the 
tritium  is  released  is  expected  to 
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distribute  the  tritium  in  water  vapor, 
soil,  water,  and  plants,  within  the 
pronghom  antelope's  shelter  and 
pasture,  and  not  reconcentrate  it.  Sun, 
wind,  and  rain  would  be  expected  to 
disperse  the  tritium  in  and  beyond  these 
enclosures.  The  expected  pathway  is  for 
tritium  to  be  released  primarily  into  the 
air  and  secondarily  into  the  North 
Sybille  Creek. 

The  open  waste  water  gutter  in  the 
pronghom  antelope  shelters  will  be 
covered  and  sealed  during  the  study. 
Therefore,  tritium  in  surface  run  off  or 
deposited  on  the  concrete,  or  in  the  soil, 
will  not  enter  the  waste  water  holding 
tank  and  drain  tile  system.  The  effective 
half-life  of  tritium  within  any  particular 
part  of  the  environment  will  be  on  the 
order  of  3  days,  as  it  moves  through 
biological  systems  at  Sybille  Area  and 
beyond.  If  it  were  trapped  in  the  holding 
tank,  the  expected  half-life  of  tritium 
would  be  the  same  as  its  12-year 
physical  half-life.  In  the  drain  field,  the 
effective  half-life  would  have  depended 
on  the  molecular  and  biological  stability 
of  the  molecules  containing  the  tritium. 

Pathway  to  Humans 

Several  factors,  such  as  the  exclusion 
of  visitors  and  guided  tours,  in  the 
restricted  areas,  from  the  pronghom 
antelope  shelters,  pastures,  and  corridor 
for  the  pronghom  antelope  shelter, 
make  it  unlikely  that  the  tritium  and 
tritiated  animals  will  come  in  direct 
contact  with  the  general  public. 

In  the  semiarid  environment  of  the 
Sybille  Unit,  most  of  the  tritiated  water 
vapor  and  tritiated  water  released  is 
expected  to  evaporate.  Tritium  left  in 
the  ground  is  expected  to  commingle 
with  surface  water  mn-off  with  very 
httle,  if  any,  migration  Into  the  aquifer. 
Well  water  provides  all  the  drinking 
water  at  the  Sybille  area.  Well  water 
calculations,  for  the  worst  case  scenario 
assuming  one  percent  of  the  tritium 
entered  the  aquifer  and  migrated  to  a 
single  well  with  an  average  water  usage 
of  (50  gallons)  per  day  (very 
conservative  and  unlikely  assumptions), 
resulted  in  a  concentration  of  74 
becquerels  (2,000  picocuries)  per  liter. 
This  concentration  is  an  order  of 
magnitude  less  than  the  U.S. 
Environmental  Protection  Agency's 
drinking  water  standard  740  becquerels 
(20,000  picocuries)  per  liter.  This 
concentration  would  be  minuscule  if 
more  realistic  assumptions  were  made 
for  the  probability  of  tritium  penetrating 
the  aquifer,  its  dispersion  in  the  aquifer, 
and  total  water  usage  from  the  well. 
Therefore,  neither  the  general  public  nor 
the  Sybille  residents  are  expected  to 
ingest  tritiated  water. 


Surface  water  calculations,  for  the 
worst  case  scenario  assuming  all  the 
tritium  injected  from  June  to  September 
went  into  the  North  Sybille  Creek  and 
the  flow  rate  for  the  creek  was  only  half 
its  lowest  flow  rate  (very  conservative 
and  unlikely  assumptions),  resulted  in  a 
concentration  of  0.6  becquerel  (17 
picocuries)  per  liter.  This  concentration 
is  three  orders  of  magnitude  less  than 
the  EPA's  drinking  water  standard.  This 
concentration  becomes  even  smaller 
when  water  flowing  through  the  Sybille 
Area  is  further  diluted  with  water  from 
Johnson  Creek,  Middle  Sybille  Creek, 
and  other  tributaries.  ~ 

No  one  is  expected  to  eat  tritiated 
meat  from  the  study  pronghom 
antelopes.  The  licensee  has  prohibited 
the  use  of  the  study  animals  for  human 
consumption;  hunters  are  not  permitted 
to  hunt  where  the  animals  are  quartered; 
and  the  animals  are  not  able  to  jump  the 
fences  and  escape  into  areas  where 
bunting  is  permitted. 

The  animals  are  permitted  to  move 
freely  between  their  roofed  shelter  and 
the  open  pasture.  Since  the  roofed 
shelter  is  not  air-tight,  the  tritium 
released  in  exhaled  water  vapor  or 
evaporating  tritium  in  urine  of  feces 
deposited  within  the  shelter  is  expected 
to  disperse  into  the  atmosphere  and  not 
concentrate  in  the  shelter.  Air 
inhalation  calculations,  for  the  worst 
case  scenario  assuming  all  the  tritium 
injected  between  June  and  September 
was  inhaled  by  a  single  individual 
standing  one  meter  above  and 
downwind  of  the  tritium  with  an 
average  wind  velocity  of  0.25  meters  per 
second  (very  conservative  and 
extremely  unlikely  assumptions), 
resulted  in  a  total  dose  equivalent  to  the 
individual  for  the  year  of  0.027 
millisievert  (2.7  millirem).  This  is  ten 
percent  of  the  total  dose  equivalent 
permitted  for  the  general  public  (10  CFR 
20.1301).  When  realistic  occupancy 
factors,  distances,  and  wind  velocities 
are  used  the  total  effective  dose 
equivalent  to  any  one  individual 
becomes  minuscule. 

The  tritium  released  as  tritiated  water 
is  expected  to  evaporate  and  mix  with 
water  and  water  vapor  present  in  the 
semiarid  environment.  Therefore, 
concentration  in  any  particular  water, 
plant,  or  animal  segment  of  the 
environment  is  unlikely.  Tritium  may 
enter  the  food  chain  in  minute  amounts, 
through  commercially  grown  food  crops 
or  domestic  live  stock  animals 
downwind  or  downstream  from  the  site. 
If  this  occurred,  the  total  dose 
equivalent  for  a  member  of  the  general 
public  would  be  significantly  less  than 
the  worst-case  calculations  discussed 
above.  They  would  be  insignificant. 


University  of  Wyoming  personnel 
who  handle  the  tritiated  water,  collect 
samples,  and  inject  the  pronghom 
antelopes  have  procedures  and 
equipment  to  minimize  their  exposure 
to  tritium  and  to  ensure  exposures  are 
below  the  10  CFR  part  20  hmits. 
Instruction  and  written  procedures 
address  proprar  receipt,  survey, 
transportation,  and  handling  of  tritium 
and  tritium-contaminated  waste,  and 
how  to  handle  spills  and  other 
emergency  situations.  Further,  these 
individuals  are  subject  to  the  University 
of  Wyoming's  bioassay  program,  to 
monitor  their  tritium  uptake  from  all 
sources. 

Dose  and  Effect  on  the  Pronghom 
Antelopes 

The  adult  pronghom  antelope  will 
receive  injections  of  11  megabecquerels 
(300  microcuries)  of  tritiated  water.  The 
initial  concentration  of  tritiated  water  is 
expected  to  be  0.2  megabecquerels  (6 
microcuries)  per  milliliter  of  body 
water.  The  biological  half-life  of  tritium 
for  the  adult  pronghom  antelope  is 
estimated  to  be  2.7  days,  and  the 
estimated  maximum  radiation  dose  to  a 
single  adult  is  approximately  0.56 
millisieverts  (56  millirem).  "The  dose  to 
an  individual  fawn  is  dependent  upon 
the  tritium  concentration  in  the 
mother's  milk,  amount  of  milk  ingested, 
tritium  retention  in  the  fawn,  and  the 
weight  of  the  fawn.  With  all  these 
factors  taken  into  consideration,  the 
dose  to  the  fawn  is  probably  between 
0.1  and  10  times  the  dose  to  the  mother. 

Although  most  reported  radiation 
biology  studies  used  external  gamma 
radiation  and  small  mammals,  some 
studies  on  larger  mammals  such  as 
burros,  pigs  and  sheep  were  done.  No 
specific  information  is  currently 
available  for  pronghom  antelopes.  The 
internal  beta  dose  from  the  tritiated 
water  to  each  pronghom  antelope  is 
well  below  the  7.7  millicoulombs  per 
kilogram  (30  roentgens)  (gamma)  that 
may  cause  reduced  reproductive 
potential  in  mammals  (which  varies 
with  age,  species,  and  sex)  and  the  1.5 
to  2.5  sieverts  (150-to  250-rads)  (gamma) 
radiation  dose  expected  to  kill  50 
percent  of  a  burro,  pig,  or  sheep 
population,  the  LD-50  (lethal  dose-50). 
The  radiation  doses  to  the  pronghom 
antelopes  and  their  fawns  are  not 
expected  to  cause  either  acute  or  latent 
effects. 

Effects  on  Endangered  Species 

The  tritiated  mothers  and  fawns  are 
not  expected  to  come  in  direct  contact 
with  the  two  endangered  species  (the 
blackfooted  ferret  and  the  Wyoming 
toad)  because  both  of  these  species  are 
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kept  in  buildings  isolated  from  the  other 
animals  at  the  Unit.  If  any  tritium  is 
released  into  North  Sybille  Creek,  it  is 
not  expected  to  come  into  contact  with 
these  endangered  species,  because  they 
receive  their  water  from  wells.  They 
also  have  very  different  biological  life 
cycles  and  habitats. 

Effects  on  Other  Species 

Other  plant  and  animal  species  in  the 
area  should  not  be  adversely  affected  by 
the  release  of  tritiated  water  into  the 
environment.  The  pronghom  antelopes 
are  kept  in  a  fenced  area  that  will  keep 
out  most  predators.  Although  coyotes 
have  attacked  and  killed  adult 
pronghom  antelopes  in  their  pastures, 
coyotes  are  not  hunted  for  food  and  the 
tritium  ingested  by  the  coyote  is  not 
expected  to  enter  the  human  food  chain. 
Eagles  may  attempt  to  take  young  fawns 
in  the  wild,  but  the  fenced  areas  are  not 
expected  to  provide  the  birds  enough 
open  space  to  attempt  a  landing  and 
escape.  Pronghom  antelopes  that  die 
during  the  study  will  be  sent  to  the 
Wyoming  State  Veterinary  Laboratory 
for  necropsy  and  incineration  and 
would  not  be  available  for  scavengers. 
The  pronghom  antelopes  are  expected 
to  be  free  of  tritium  within  4  to  8  weeks 
of  the  end  of  the  last  tritium  injection, 
because  of  the  2.7-day  biological  half- 
life  of  tritium  in  the  animals. 

Since  the  tritium  exposure  levels  in 
the  pronghom  antelopes  are  not  high 
enough  to  cause  either  short-  or  long- 
term  effects  in  the  pronghom  antelopes, 
the  even  lower  levels  of  tritium 
dispersed  in  the  environment  are  not 
expected  to  have  acute  or  long-term 
effects  on  other  species  in  the  area. 

Conclusions 

Based  on  the  foregoing  assessment, 
the  NRC  staff  concludes  that  the 
environmental  effects  of  using  tritium 
for  the  in-vivo  studies  of  the  nursing 
pronghom  antelope  and  her  fawns  are 
expected  to  be  extremely  small.  The 
concentrations  of  tritium  released  by  the 
pronghom  antelope  into  the 
unrestricted  areas  will  be  well  below  the 
limits  specified  in  10  CFR  part  20.  Thus, 
the  estimated  doses  to  residents,  other 
members  of  the  general  public,  and  the 
University  of  Wyoming  personnel  at  the 
Sybille  Wildlife  Research  Center  are 
insignificant.  Based  on  these 
considerations,  this  action  will  not 
result  in  significant  effects  on  the 
quality  of  the  human  environment. 

The  estimated  doses  to  the  pronghom 
antelope  are  too  low  to  result  in  acute 
effects  in  the  animals  and  are  not 
expected  to  cause  long-term  effects. 
Additionally,  dispersion  in  the 


environment  would  expose  other 
species  to  even  lower  levels  of  tritiimi. 

Neither  of  the  two  endangered  species 
(i.e.,  the  blackfooted  ferret  and  the 
Wyoming  Toad)  Uving  at  the  Sybille 
Area  are  expected  to  come  in  direct 
contact  with  the  tritiated  pronghom 
antelopes,  tritium-contaminated  soil  in 
the  pronghom  antelope  pastures,  or 
tritiated  water  in  North  Sybille  Creek. 
Further,  the  probabiUty  of  them  coming 
into  contact  with  tritium-contaminated 
food  products,  soil,  water,  or  air  is  quite 
small. 

Therefore,  in  accordance  with  10  CFR 
51.31,  a  Finding  of  No  Significant 
Impact  is  considered  appropriate  for 
this  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  required  by  section  102(2)E  of  the 
National  Environmental  Protection  Act 
of  1969,  as  amended  (NEPA)  (42  U.S.C. 
4322  (2)  E),  possible  alternatives  to  the 
proposed  action  have  been  considered. 
The  first  alternative  is  to  confine  the 
animals  to  an  indoor  laboratory  or 
environmental  chamber  to  quantify  the 
metabolic  and  energy  expenditures. 
These  experiments,  however,  cannot 
duplicate  the  metabolic  rates  and  energy 
expenditures  of  the  pronghom  antelopes 
when  they  are  grazing  and  involved  in 
other  natural  behaviors  in  the  wild. 
Because  they  are  not  easily  restrained 
and  their  movement  would  be  restricted 
in  laboratory  conditions,  data  obtained 
under  these  conditions  would  not  be 
meaningful.  Although  the  4046-square- 
meter  (l-acre)  pastures  cannot  replicate 
free-ranging  conditions,  the  pronghom 
antelopes'  diet  of  sagebmsh  and  grasses 
is  the  same,  the  animals  appear  to  move 
normally,  and  the  mother-fawn 
interactions  are  not  expected  to  be 
adversely  affected  by  the  confinement  of 
the  pasture.  Therefore,  this  altemative 
cannot  be  used  in  this  study  to  quantify 
milk  production  and  body-water 
turnover  in  both  the  mothers  and  the 
fawns. 

A  second  altemative  is  to  use  only 
deuterium  in  either  the  mother  or  the 
fawns.  In  the  mothers,  it  would  provide 
data  on  milk  uptake  in  the  fawn  and 
body-water  tumover  in  the  mother,  but 
without  the  second  isotope,  the  body- 
water  tumover  in  the  fawns  could  not 
be  determined,  and  this  is  an  critical 
parameter  in  the  study.  In  the  fawns,  it 
would  provide  body-water  turnover 
data,  but  not  quantify  milk  uptake.  If  the 
six  mother-fawTi  sets  were  divided 
evenly  into  2  groups  of  either  just 
mothers  or  just  fawns  receiving  the 
deuterium,  data  could  be  collected  for 
all  the  mother-fawn  parameters.  This  is 
not  an  acceptable  altemative  because 
there  may  not  be  enough  measurements 


for  each  data  point  to  overcome 
individual  mother-fawn  dynamic 
differences,  especially,  if  one  or  mor« 
groups  are  not  able  to  complete  the 
study. 

A  third  altemative  is  to  collect  milk- 
production  data  and  fawn  body-growth 
data  from  carefully  weighing  the  mother 
and  fawns  before  and  after  feeding.  The 
scales  that  would  be  used  are  not 
located  in  the  Pronghom  antelope 
paddock  and  pastures.  The  animals 
would  have  to  be  captured  after  each 
feeding  session  and  moved  to  the  scales. 
This  activity  is  considered  to  be  too 
disruptive  to  the  mothers  and  their 
fawns  to  result  in  meaningful  data. 
Therefore,  this  altemative  cannot  be 
used  in  this  study. 

The  last  altemative  to  the  proposed 
action  is  the  denial  of  the  license 
amendment  request.  This  would  result 
in  the  University  of  Wyoming  having  to 
abandon  its  attempt  to  study  body-water 
tumover  and  milk  production  in  the 
Pronghom  antelope,  which,  in  tum, 
provides  quantitative  data  on  the  role  of 
aduU  body  condition  and  neonatal 
survival.  Although  some  of  this 
information  may  be  available  for  other 
ungulates,  it  is  not  available  for  the 
Pronghom  antelope,  and  the  uniqueness 
of  the  Pronghom  antelope  makes  it 
important  to  scientifically  understand 
its  survival  strategies. 

The  Pronghom  antelope  is  the  only 
member  of  its  family  and  genus,  and  it 
may  have  survival  strategies  that  have 
not  been  measured  in  other  species. 
Data  on  lactation  strategies  of  the  adult 
female  and  the  grovrth  rate  of  the  fawns 
will  increase  the  scientific 
understanding  of  herd  recmitment  and 
contribute  to  effective  management  of 
the  species. 

There  are  no  currently  available 
altematives  to  quantifying  the  milk 
production  and  body-water  turnover 
data  determinations  for  the  mothers  and 
fawns,  obtained  from  the  study.  The 
applicant  will  do  double-labeled 
studies,  using  tritium  in  the  mother  and 
deuterium  in  the  fawns,  measuring  the 
amount  of  tritium  in  the  milk  and  urine 
of  the  mother,  and  measuring  the 
amount  of  tritium  and  deuterium  in  the 
fawns'  urine.  The  deuterium  portion  of 
the  study  does  not  involve  byproduct 
material.  Both  the  tritium  and  the 
deuterium  data  are  needed  to  interpret 
the  milk  production  and  body-water 
data. 

The  benefit  of  denying  the  license 
amendment  request  would  be  no  excess 
radiation  exposure  above  normal 
background  at  Sybille  Area  to  the 
individual  Pronghom  antelope  mothers 
and  their  fawns  involved  in  the  study. 
The  benefit  and  the  risk,  to  the 
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Pronghom  antelopes,  from  the 
additional  radiation  exposure,  have  to 
be  weighed  against  the  scientific 
information,  needed  to  manage  and 
protect  the  species,  that  is  to  be 
obtained  from  this  study  (i.e., 
quantitative  milk  production  and  body- 
water  turnover  information  for  the 
Pronghom  antelope  during  lactation  and 
nursing).  Further,  this  benefit  has  to  be 
weighed  against  the  scientific 
information  obtained  clarifying  the 
physiological  compromises  between 
maximizing  neonatal  survival  and 
maintaining  good  maternal  body 
condition  for  survival  of  future 
reproductive  success  in  Pronghom 
antelopes  and  other  ungulates. 

The  benefits  to  be  gained  from  denial 
would  be  no  release  of  radioactive 
material  to  the  environment.  This  is  not 
a  significant  benefit,  because  the 
estimated  concentrations  in  imrestricted 
areas  and  resulting  doses  to  humans 
from  the  studies  will  be  insignificant. 

Agencies  and  Persons  Contacted 

In  performing  this  assessment,  the 
staff  contacted  the  University  of 
Wyoming  and  the  Sybille  Wildlife 
Research  and  Conservation  Education 
Unit. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined, 
under  NEPA  and  the  Commission's 
regulations  in  10  CFR  part  51,  that  this 
proposed  amendment  to  Byproduct 
Material  License  No.  49-09955-10  to 
permit  the  injection  of  tritiated  water 
into  six  nursing  Pronghom  antelopes,  if 
granted,  would  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  or  the  tritiated  Pronghom 
antelopes,  and  that  an  environmental 
impact  statement  is  not  required.  This 
determination  is  based  on  the  foregoing 
environmental  assessment  performed  in 
accordance  with  the  procedures  and 
criteria  in  10  CFR  Part  51, 
"Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions." 

For  further  details  of  this  action,  see 
the  license  application  dated  April  7, 
1992,  and  other  related  correspondence. 
The  documents  (in  Docket  No.  030- 
01176)  may  be  examined  or  copied,  for 
a  fee.  in  the  Commission's  Region  IV 
Public  Document  Room,  611  Ryan  Plaza 
Drive,  suite  400,  Arlington,  Texas 
76011-8064. 

Notice  of  Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 


U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  vrithin  30  days 
of  publication  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  NRC  staff  by  mail  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  or  by  delivery  to 
the  Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  Maryland  20852;  and 
must  be  served  on  the  applicant  by  mail 
or  delivery  to  the  University  of 
Wyoming.  Safety  Office,  P.  O.  Box  3413. 
room  312,  Merica  Hall,  Laramie, 
Wyoming  82071-3413.  The  request  for  a 
hearing  must  comply  with  the 
requirements  set  forth  in  the 
Commission's  regulations,  10  CFR  part 
2,  subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Material  Licensing  Proceedings." 
Subpart  L  of  10  CFR  part  2  may  be 
examined  or  copied  for  a  fee  in  the 
Commission's  Region  IV  Public 
Doounent  Room,  611  Ryan  Plaza  Drive, 
suite  400.  Arlington,  Texas  76011-8064, 
or  in  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
20555. 

As  reqmred  by  10  CFR  part  2,  subpart 
L  (10  CFR  2.1205),  the  request  for 
hearing  must  describe  in  detail:  (1)  The 
interest  of  the  requestor  in  the 
proceeding;  (2)  bow  that  interest  may  be 
affected  by  the  results  of  the 
proceedings,  including  the  reasons  why 
the  requestor  should  be  permitted  a 
hearing,  with  particular  reference  to  the 
factors  set  out  in  paragraph  (g)  of  10 
CFR  2.1205;  (3)  the  requestor's  areas  of 
concern  about  the  licensing  activity  that 
is  the  subject  matter  of  the  proceeding; 
and  (4)  the  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  paragraph  (c)  of  10 
CFR  2.1205. 

The  factors  in  10  CFR  2.1205(g)  that 
must  be  addressed  in  the  request  for 
hearing  include:  (1)  The  nature  of  the 
requestor's  right  under  the  Atomic 
Energy  Act  of  1954  to  be  made  a  party 
to  the  proceeding;  (2)  the  nature  and 
extent  of  the  requestor's  property, 
financial,  or  other  interest  in  the 
proceeding:  and  (3)  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rockville.  Maryland  this  7th  day 
of  February  1994. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
John  E.  Glenn, 

Chief,  Medical,  Acidemic,  and  Commercial 
Use  Safety  Branch,  Diiision  of  Industrial  and 
Medical  Nuclear  Safety.  NMSS. 
IFR  Doc.  94-3059  Filed  2-9-94;  8;45  am) 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Extension  of  SF  87 
Submitted  to  0MB  for  Clearance 

AGENCY:  Office  of  Persoimel 
Management 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  the  reclearance  of  Standard 
Forms  87  and  87A,  and  solicits 
comments  on  them. 

Standard  Forms  87  and  87A, 
Fingerprint  Charts,  are  completed  by 
applicants  for  Federal  positions 
throughout  the  Government.  SF  87  is 
used  by  OPM.  and  SF  87A  is  used  by 
agencies  having  a  sp>ecial  agreement 
with  OPM  and  the  FBI.  The  information 
collected  is  used  to  conduct  the  checks 
of  the  FBI  fingerprint  files  required  by 
E.0. 10450.  Seoirity  RequiremenU  for 
Government  Employment,  issued  April 
27, 1953.  and  authorized  under  5  U.S.C. 
3301  and  E.0. 10577,  as  amended  by 
E.0. 12107.  The  number  of  respondents 
annually  who  are  not  Federal  employees 
is  expected  to  be  24.800  with  total 
reporting  hours  of  4,960. 

For  copies  of  this  proposal  call  C. 
Ronald  Trueworthy  on  703-908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
14, 1994. 

ADDRESSES:  Send  or  deliver  comments 
to — Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
NW..  room  3002,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Garcia,  202-376-3800. 

U.S.  Office  of  Personnel  Management 

Lorraine  A.  Green, 

Deputy  Director. 

IFR  Doc.  94-3053  Filed  2-9-94;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESEffTATIVE 

Trad«  Policy  Staff  Commmee;  PubUc 
Comments  on  \i&.  NegoUatione  With 
Sautfl  Arabia  in  the  Context  of  That 
Country's  Accession  to  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
act;on:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  Trade  PoWcy  Staff  Committee 
(TPSC)  is  requesting  written  pubhc 
comments  on  the  announced  intention 
of  Saudi  Arabia  to  accede  to  the  GATT. 
Comments  received  will  be  considered 
by  the  Executive  Branch  in  developing 
the  U.S.  position  and  objectives  for  the 
bilateral  and  multilateral  negotiations 
that  will  determine  Saudi  Arabia's  terms 
of  accession  to  the  General  Agreement. 
DATES:  Public  comments  are  due  by  12 
noon,  March  4,  1994. 
ADDRESSES:  Office  of  the  M.S.  Trade 
Representative.  600  17th  Street.  NVV.. 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Leahy  FClein.  Director  for  GATT 
Affairs  (telephone:  202-395-3063).  or 
Alex  Terman.  Deputy  Director  for  the 
Middle  East  and  Mediterranean, 
(telephone:  202-395-3074),  Office  of  the 
U.S.  Trade  I^presentative,  600  17th 
Street,  NVV.,  Washington,  DC  20506. 

SUPPLEMENTARY  INFORMATION: 

1 .  Written  Comments 

The  Chairman  of  the  Trade  Policy 
Staff  Committee  invites  written  public 
comments  on  the  issues  that  will  be 
addressed  in  the  course  of  negotiations 
with  Saudi  Arabia  to  determine  the 
Protocol  and  tariff  terms  of  Saudi 
Arabia's  accession  to  the  General 
Agreement  These  terms  will  be 
negotiated  in  bilateral  meetings  with 
Saudi  Arabia  and  in  meetings  of  the 
Woricing  Party  established  by  the 
Contracting  Parties  to  the  GATT  on  July 
21, 1993.  "Hie  Committee  is  particularly 
interested  in  views  on  the  possible 
impact  of  Saudi  Arabia's  accession  to 
the  GATT  on  U.S.  trade,  on  any  trade 
measures  applied  by  Saudi  Arabia  that 
could  be  subject  to  the  provisions  of  the 
General  Agreement,  on  tariff  levels 
currently  applied  by  Saudi  Arabia  to 
imports  of  specific  Interest  to  U.S. 
exporters,  and  on  the  experiences  of 
U.S.  firms  in  trading  with  Saudi  Arabia. 
The  Committee  is  seeking  information 
on  the  structure  and  conduct  of  Saudi 
Arabia's  trade  policies,  on  barriers  to 


trade  %vith  that  country,  or  on  any  other 
measure  that  inhibits  imports  or 

artificially  stimulates  exports. 

All  comments  will  be  considered  by 
the  Executive  Branch  in  developing  the 
U.S.  position  and  objectives  for  GATT 
examination  of  Saudi  Arabia's  accession 
and  for  bilateral  negotiations  concerning 
both  the  substantive  terms  of  the 
Protocol  of  Accession  and  the 
establishment  of  Saudi  Arabia's  GATT 
schedule  of  tariff  concessions. 
Information  on  products  or  practices 
subject  to  these  negotiations  should 
iiKilude,  whenever  appropriate,  the 
import  tariff  classification  nimiber  used 
by  Saudi  Arabia  for  the  product 
concerned. 

Persons  wishing  to  submit  written 
comments  should  provide  a  statement, 
in  twenty  copies,  by  noon,  Friday, 
March  4. 1994,  to  Carolyn  Frank.  TPSC 
Secretary.  Office  of  the  U.S.  Trade 
Representative,  room  414,  600  17th 
Street,  NW..  Washington,  DC  20506. 
Non-confidential  information  received 
will  be  available  for  public  inspection 
by  appointment,  in  the  USTR  Reading 
Room,  600  17th  Street.  NW.,  room  101. 
Washington.  DC,  Monday  through 
Friday,  10  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.  For  an  appointment  call 
Brenda  Webb  on  202-395-6186. 
Business  confidential  information  will 
be  subject  to  the  requirements  of  15  CFR 
2003.6.  Any  business  conAdential 
material  roust  be  clearly  marked  as  such 
on  each  page,  including  any  cov'er  letter, 
and  must  be  accompanied  by  a  non- 
confidential summary  thereof. 

2.  Background 

On  July  21. 1993.  the  GATT 
Contracting  Parties  established  a 
Working  Party  to  examine  a  request  by 
Saudi  Arabia  to  accede  to  the  General 
Agreement  pursuant  to  Article  XXXni. 
This  Working  Party,  composed  of 
interested  GATT  members,  will  examine 
Saudi  Arabia's  foreign  trade  regime 
during  several  meetings  end  submit  to 
the  GATT  Council  recommendations 
that  may  include  a  draft  Protocol  of 
Accession.  There  is  no  established 
timetable  for  the  accession  process,  and 
the  Working  Party  will  not  initiate  its 
discussions  until  Saudi  Arabia  submits 
a  comprehensive  Foreign  Trade 
Memorandum  detailing  its  foreign  trade 
regime.  The  United  States  will  te  a 
major  participant  in  these  deliberations, 
and  will  engage  in  bilateral  negotiations 
with  Saudi  Arabia  to  develop  the  terms 
of  its  accession  to  the  General 
Agreement  contained  in  the  Protocol 
and  in  a  schedule  of  tariff  concessions. 
In  the  course  of  these  negotiations, 
Saudi  Arabia's  willingness  to  adopt  the 
results  of  the  Uruguay  Round  of 


Multilateral  Trade  Negotiations  will  also 
be  explored,  with  a  view  to  providinfi 
for  Saudi  Arabia's  eventual  roemberuiip 
in  post-Uruguay  Round  GATT 
institutions. 

The  Protocol  of  Accession  that  Saudi 
Arabia  negotiates  with  the  Contracting 
Parties  will  set  forth  the  agreed  terms  of 
its  GATT  membership,  including  the 
relationship  of  its  foreign  trade  regime 
to  the  Articles  of  the  General 
Agreement.  Aspects  of  the  foreign  trade 
regime  that  are  normally  examined  in 
such  negotiations  include:  Application 
of  most-favored-nation  treatment 
(including,  e.g..  the  Arab  Boycott)  and 
national  treatment  to  imports  from  other 
GATT  contracting  parties,  licensing 
requirements,  quantitative  trade 
restrictions,  subsidy  practices  as  they 
affect  trade,  non-tariff  charges  and  taxes, 
customs  valuation  and  classification 
procedures,  transparency  in  trade 
regulation  and  administration,  and  state 
trading  practices  and  monopolies.  The 
Working  Party  will  want  to  receive 
information  from  Saudi  Arabia 
concerning  issues  covered  by  the 
Uruguay  Round,  including  trade  in 
services. -intellectual  property 
protection,  trade-related  investment 
measures,  agricultural  supports  and 
subsidies,  and  sanitary  and 
phytosanitarj'  requirements. 

In  addition,  as  part  of  the  accession 
process,  Saudi  Arabia  will  also  conduct 
bilateral  negotiations  with  interested 
GATT  members  to  formulate  a  schedule 
of  tariff  concessions  that  will  become 
part  of  its  Protocol  of  Accession.  These 
concessions  will  consist  of  Saudi 
Arabia's  agreement  to  bind  the  tariffs 
applied  to  certain  imports,  restricting  its 
ability  to  increase  the  tariff  rate  applied 
to  those  items  without  offering 
appropriate  compensatory  tariff 
concessions  on  other  items.  The  rates  of 
duty  negotiated  bilaterally,  as  well  as  all 
the  other  protections  of  GATT  Articles, 
will  apply  to  the  trade  of  other  GATT 
contracting  parties  with  whom  Saudi 
Arabia  has  GATT  relations  after  its 
accession. 

As  a  GATT  member,  Saudi  Arabia 
will  enjoy  a  multilateral  guarantee  of 
unconditional  most  favored  nation 
treatment  from  other  GATT  contracting 
parties  that  is  more  comprehensive  than 
that  available  through  bilateral 
agreements.  The  bindings  on  tariffs 
maintained  in  the  tariff  schedules  of 
other  GATT  contracting  parties  that 
have  GATT  relations  with  Saudi  Arabia 
will  be  extended  to  its  exports  as 
obligations  under  the  GATT.  Saudi 
Arabia  will  also  have  recourse  to  GATT 
procedures  to  protect  itself  from  unfair 
or  unreasonable  trade  actions  by  its 
GATT  trading  partners. 
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In  return  for  these  benefits,  Saudi 
Arabia  will  be  expected  to  grant  similar 
benefits  to  the  trade  of  other  GATT 
contracting  parties,  to  conduct  its  trade 
policies  in  accordance  with  the  rules  set 
out  in  the  General  Agreement,  and  to 
establish  its  own  schedule  of  tariff 
concessions. 

(Authority:  15  CFR  2002.2) 
Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 
IFR  Doc.  94-3173  Filed  2-9-94;  8:45  ami 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-33583;  File  No.  SR-MSRB- 
94-02] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board,  Notice  of  Extension  of 
Comment  Period  Relating  to  Political 
Contributions  and  Prohibitions  on 
Municipal  Securities  Business 

February  4, 1994. 

On  January  12, 1994,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-94-02),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),  15  U.S.C.  78s(b)(l).  and 
Rule  29b-4  thereunder.  The  MSRB  filed 
the  proposal  to  adopt  rules  relating  to 
political  contributions  and  prohibitions 
on  municipal  securities  business.  Notice 
of  the  proposed  rule  change  was 
provided  by  the  issuance  of  a 
Commission  release.  Securities 
Exchange  Act  Release  No.  33482 
(January  14, 1994).  and  by  publication 
in  the  Federal  Register,  59  PR  3389 
(January  21, 1994). 

The  Commission  received  a  request 
for  extension  of  the  period  for  public 
comment  on  the  proposed  rule  change.* 
The  Commission  finds  that  the 
complexity  and  significance  of  the  filing 
dictates  a  longer  comment  period  to 
ensure  complete  analysis  of  the 
proposal. 2  Thus,  the  Commission  finds 
good  cause,  pursuant  to  section  19(b)(2) 
of  the  Act,  to  extend  the  period  for 
comment. 

The  Commission  hereby  extends  the 
period  for  public  comment  on  the 


proposed  rule  change  for  a  period  of  30 
days,  until  March  11, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-3153  Filed  2-9-94;  8:45  am] 
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[Release  No.  34-^3579;  File  No.  SR-Phlx- 
93-64] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange 
Relating  to  the  Listing  and  Trading  of 
Options  on  The  Big  Cap  Index 

February  4, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  2, 1994, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PhU"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Phlx.i  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbi,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  list  and  trade 
options  on  The  Big  Cap  Index  ("Index"), 
an  index  developed  by  the  Phlx  and 
comprised  of  fifty  highly  capitalized 


'  Letter  from  Jeffrey  L.  Esser.  Executive  Director, 
Government  Finance  Officers  Association,  to 
Jonathan  C.  Katz,  Secretary.  Commiuion,  (January 
31,1994). 

2  The  MSRB  did  not  object  to  the  Commission 
extending  the  comment  period.  Letter  from  Ron 
Smith.  Secretary.  MSRB,  to  Katby  England, 
Assistant  Director.  Division  of  Market  Regulation. 
Commission.  (February  4,  1994). 


U.S.  stocks  representing  a  variety  of 
industries. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IW  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of,  and  the 
Statutory  basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  list  for  trading 
European-style  options  2  on  the  Index,  a 
capitalization-weighted  index 
comprised  of  fifty  highly  capitalized 
U.S.  common  stocks  in  a  variety  of 
industries,  including  but  not  limited  to 
technology,  manufacturing,  and  the 
service  industries.  The  Index  also 
includes  some  of  the  largest  and  most 
widely-held  U.S.  common  stocks.3  The 
Exchange  proposes  classifying  the  Index 
as  a  broad-based  index. 

The  formula  for  calculating  the  Index 
is  as  follows: 


>  On  January  5. 1994,  the  Phlx  amended  the 
proposal,  changing  the  name  of  the  index  from  the 
"Nifty  Fifty  Index"  to  "The  Big  Cap  Index."  See 
letter  from  Michele  R.  Weisbaum.  Associate  General 
Counsel,  Phlx,  to  Brad  Ritter,  Office  of  Derivatives 
Regulation,  Division  of  Market  Regulation 
("Division"),  SEC  dated  January  5,  1994 
("Amendment  No.  1").  On  January  25, 1994,  the 
Phlx  amended  the  proposal:  (1)  to  set  the  exercise 
prices  at  5  point  intervals  instead  of  2'6  point 
intervals;  and  (2)  to  request  accelerated  approval  of 
the  proposed  rule  change.  See  Letter  from  Michele 
R.  Weisbaum,  Associate  General  Counsel,  Phlx,  to 
Richard  Zack,  Branch  Chief,  OfHce  of  Derivatives 
Regulation.  Division,  SEC,  dated  January  2S,  1994. 
On  January  28, 1994,  the  PhU  amended  the 
proposal:  (1)  to  reflect  the  new  ticker  symbol  as  a 
result  of  Amendment  Nc.  1:  (2)  to  provide  that  the 
Index  will  be  updated  during  the  trading  day  at 
least  once  every  15  seconds,  rather  than  once  every 
minute;  (3)  to  specify  that  the  expiration  cycle 
applicable  to  options  of  the  Index  will  be  three 
expiration  months  from  the  March,  June. 
September,  December  cycle  plus  two  additional 
near-term  months;  and  (4)  to  clarify  the  Exchange's 
obligations  with  respect  to  delisting  and  replacing 
components  of  the  Index.  See  Letter  frcim  Michele 
R.  Weisbaum.  Associate  General  Counsel,  Phlx.  to 
Richard  Zack,  Branch  Chief,  OfHce  of  Derivatives 
Regulation,  Division,  SEC.  dated  January  27, 1994. 


(MV1)  +  (MV2)+  ....  (MV50) 


xlOO 


BMV 
Where: 
MV=Market  Value  (Price  x  Shares 

outstanding),  summed  for  all  issues. 
BMV=Base  Market  Value;  Summation  of 

(Closing  Price  x  Shares 

Outstanding)  for  the  day  prior  to  the 

start  of  the  Index  calculation. 
The  current  price  of  each  component 
issue  is  multiplied  by  the  number  of 
outstanding  shares.  The  resulting 
market  values  are  added  to  determine 
the  current  aggregate  market  value  of  the 
issues  in  the  Index.  To  compute  the 


'  A  European-style  option  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 

5  The  components  of  the  Index  are:  General 
Electric  Exxon;  AT&T;  Wal-Mart;  Coca  Cola;  Philip 
Morris  Co.;  Proctor  k  Gamble;  Merck  k  Co.:  GTE 
Corp.:  Mobil;  DuPont;  American  Intematio.nal; 
Pepsi  Co.;  Intel;  General  Motors;  Bristol-Meyers 
Squibb;  Amoco:  Bell  Atlantic;  Ford;  Johnson  k 
Johnson;  Motorola;  IBM:  Ameritech:  3M;  Walt 
Disney  Co.;  Eastman  Kodak:  Sears.  Roebuck:  Home 
Depot;  McDonalds  Corp.;  Atlantic  Reichfield; 
Hewlett-Packard;  American  Express;  Time  Warner; 
Schlumberger  Ltd.;  Dow  Chemical;  BankAmerica; 
Southern  Co;  Citicorp;  Boeing  Co.;  ITT  Corp.;  Toya 
R  Us;  Merrill  Lynch;  K  Mart;  H.J.  Heinz: 
Weyerhauser;  The  Limited;  Colgate  Palmolive; 
Monsanto:  Xerox;  and  International  Paper. 
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current  Index  value,  the  aggregate 
market  value  is  divided  by  the  base 
market  value  and  multiplied  by  100. 
The  value  of  the  Index  was  set  to  equal 
200  on  Def:eraber  1, 1993, 

To  account  for  changes  in 
capitalization  of  any  of  the  co-nponent 
isiues  re.sulting  from  mergers, 
acquisitions,  delistings,  substitutions, 
etc.,  the  base  market  value  will  be 
adjusted  periodically.  The  following 
formula  is  used  to  make  such 
adjustments: 
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NBMV  = 


OBMVx^fMV 
OMV    . 


Where: 

N"BMV'=new  base  market  value 
OBMV=old  base  market  value 
NMV=new  market  value 
OMV=old  market  value 

Adjustments  in  the  value  of  the  Index 
which  are  necessitated  by  the  addition 
and/or  deletion  of  an  issue  from  the 
Index  are  made  by  adding  and/or 
subtracting  the  market  value  (price  x 
shares  outstanding]  of  the  relevant 
issues. 

The  Index  value  will  be  updated 
dynamically  at  least  once  every  15 
seconds  during  the  trading  day.  The 
Phix  has  retained  Bridge  Data,  Inc.  to 
compute  the  value  of  the  Index. 
Pursuant  to  Phlx  Rule  llOOA,  updated 
Index  values  will  be  disseminated  and 
displayed  by  means  of  primary  market 
prints  reported  by  the  Consolidated 
Tape  Association  and  over  the  facilities 
of  the  Options  Price  Reporting 
Authority.  The  Index  value  will  also  be 
available  on  broker/dealer  interrogation 
devices  to  subscribers  of  the  option 
information. 

In  accordance  with  Phlx  Rule  1009 A, 
if  any  change  in  the  nature  of  any  stock 
in  the  Index  occurs  as  a  result  of 
delisting,  merger,  acquisition  or 
otherwise,  the  Exchange  will  take 
appropriate  steps  to  delete  this  stock 
from  the  Index  and  replace  it  with 
another  stock  which  the  Exchange 
believes  would  be  compatible  with  the 
intended  market  character  of  the  Index. 

The  Exchange  believes  that  there  is  a 
market  need  for  an  index  that  captures 
and  reflects  the  sentiment,  direction, 
and  pricing  of  the  largest  and  most 
important  companies  in  the  U.S.  but 
remains  based  on  a  relatively  small 
number  of  stocks  for  easy  replication  of 
the  Index  with  a  basket  of  stocks  for 
more  accurate  hedging.  The  Phix 
proposes  to  list  only  £uroi>ean-style 
options  on  the  Index,  which,  they 
believe,  should  appeal  to  sellers  of  the 
option  that  desire  to  contain  any  risks 
aticndant  with  early  exercises.  In  light 
of  these  features,  the  Phlx  believes  that 


the  proposed  hidex  option  is  unique 
and  wrill  fill  a  current  void  in  the 
options  market. 

Index  options  will  be  traded  pursuant 
to  the  current  Phlx  rules  governing  the 
trading  of  index  options,  particularly 
Phlx  Rules  lOOOA  through  1103A.  and 
generally.  Phlx  Rules  1000  through 
1070. 

Index  options  will  be  "A.M. -.settled 
index  options"  and  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month,  and  the  last  day 
for  trading  in  an  expiring  series  will  be 
the  second  business  day  (ordinarily  a 
Thursday  1  preceding  the  expiration 
date. 

The  Phlx  proposes  to  employ  position 
and  exercise  limits  pursuant  to  Phlx 
Rule  1001A{a)(l)  and  1002A, 
respectively.  Essentially,  the  Exchange 
proposes  to  establish  position  limits  for 
Index  options  of  25.000  contracts  total, 
with  no  more  than  5,000  such  contracts 
in  the  series  with  the  nearest  expiration 
date.  Exercise  price  intervals  will  be 
initially  set  at  5  point  intervals  and 
additional  exercise  prices  will  be  added 
in  accordance  with  Phlx  Rule 
1012(8)(iiO. 

The  Phlx  will  trade  consecutive  and 
cycle  month  series  pursuant  to  Phlx 
Rule  1 101  A.  Specifically,  there  will  be 
three  expiration  months  from  the 
March.  June.  September.  December 
cycle  plus  two  additional  near-term 
months  so  that  the  three  nearest  tenn 
months  will  always  be  available. 

The  Exchange  oeheves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
with  Section  6(bK5).  in  particular,  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market. 

(B)  Self-Fegulatory  Organization's 
Statement  on  Buriden  on  Competition 

The  Phlx  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(CI  Self-Reguiatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self -regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
nile  ciiange.  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  tlits 
Commission  and  any  person,  other  than 
tliose  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-93-64  and  should  be 
submitted  by  March  3.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authnnty.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  94-3152  Filed  2-*-94;  B:45  ami 

BILUNO  CODE  BOIO-Ot-N 

Pnvestment  Company  Act  Rel.  No.  200S5: 
812-8608] 
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Application  for  Exemption 

February  4.  1994. 

AGENCY:  Securities  and  Exchange 
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ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 
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Investment  Portfolios.  Inc.,  and  each 
portfolio  thereof,  and  any  future 
portfolios  thereof  that  will  issue 
multiple  classes  of  shares  that  are 
identical  in  all  material  respects  to  the 
classes  described  in  the  application,  and 
any  other  open-end  management 
mvestment  companies  established  or 
acquired  in  the  future  that  are  in  the 
same  "group  of  investment  companies" 
as  that  term  is  defined  in  rule  lla-3 
under  the  Act  and  that  issue  muhiple 
classes  of  shares  that  are  identical  in  all 
material  respects  to  the  classes 
described  in  the  application  {the 
"Fimds"),  G.T.  Capital  Management. 
hic.  ("G.T.  Capital"),  and  G.T.  Global 
Financial  Services,  Inc.  ("G.T.  Global"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  to  amend  a  previous 
order  that  granted  relief  from  sections 
2(a)(32.  2(a)(35).  18(f).  18(g),  18(i).  22(c). 
and  22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  that  would  amend  a  prior 
-order  that  permitted  the  issuance  of 
multiple  classes  of  shares  and  the 
imposition  and,  under  certain 
circumstances,  the  waiver,  of  a 
contingent  deferred  sales  charge 
("CDSC").  The  amended  order  would 
permit  applicants  to  waive  the  CDSC 
with  respect  to  certain  additional  types 
of  redemptions. 

FIUNQ  DATE:  The  application  was  Rled 
on  October  12, 1993  and  amended  on 
January  13, 1994.  By  supplemental  letter 
dated  February  4.  1994,  counsel,  on 
behalf  of  applicants,  agreed  to  file  a 
further  amendment  during  the  notice 
period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  nterest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
AppUcants,  50  California  Street,  San 
Francisco,  California  94111. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann.  Special  Counsel,  at  504- 
2259.  or  Barry  D.  Miller.  Senior  Special 
Counsel,  at  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants  Representations 

1.  The  Funds  are  organized  as  series 
of  three  registered,  of)en-end, 
management  investment  companies: 
G.T.  Global  Grovrth  Series,  G.T. 
Investment  Funds,  Inc.,  and  G.T. 
Investment  Portfolios,  Inc.  G.T.  Global 
Growth  Series  is  a  Massachusetts 
business  trust  currently  comprised  of 
six  operating  portfolios:  G.T.  America 
Growth  Fund.  G.T.  Europe  Growth 
Fund,  G.T.  International  Growth  Fund. 
G.T.  Japan  Growth  Fund.  G.T.  Pacific 
Growth  Fund,  and  G.T.  Worldwide 
Growth  Fund.  G.T.  Investment  Funds, 
Inc.  is  a  Maryland  corporation  currently 
comprised  of  eight  operating  portfolios: 
G.T.  Global  strategic  Income  Fund,  G.T. 
Global  Emerging  Markets  Fund,  G.T. 
Global  Government  Income  Fund.  G.T. 
Global  Growth  &  Income  Fund,  G.T. 
Global  High  Income  Fund.  G.T.  Global 
Health  Care  Fund,  G.T.  Latin  America 
Growth  Fund,  and  G.T.  Global 
Telecommunications  Fimd.  G.T. 
Investment  Funds,  Inc.  has  additional 
series  which  have  not  yet  commenced 
operations.  G.T.  Investment  Portfolios, 
Inc.  is  also  a  Maryland  corporation 
ciurently  comprised  of  a  single 
operating  portfolio:  G.T.  Global  Dollar 
Fund.  G.T.  Global  serves  as  the 
distributor  of  the  share  of  each  Fund. 
Shares  of  the  common  stock  or 
beneficial  interest  of  the  Funds,  as 
applicable,  are  available  through  brokers 
or  financial  institutions  that  have 
entered  into  agreements  with  G.T. 
Global  to  sell  Fund  shares.  Shares  may 
also  be  acquired  directly  through  G.T. 
Global.  G.T.  Capital  is  the  investment 
manager  and  administrator  for  each  of 
the  Funds,  other  than  G.T.  Global  High 
Income  Fund,  for  which  G.T.  Capital  is 
only  the  administrator.*  From  time  to 
time,  other  Funds  may  be  established 


>  G.T.  Global  High  Income  Fund  seek*  iu 
Investment  objective  by  investing  all  of  Ita 
investable  assets  In  the  Global  High  Income 
Portfolio  ("Portfolio").  G.T.  Global  High  Income 
Fund  may  withdraw  the  investment  of  the  Fund 
from  the  Portfolio  at  any  time,  if  the  Board  of 
Directors  of  G.T.  Investment  Funds,  Inc.  determines 
it  is  in  the  best  interesu  of  the  Fund  to  so  do.  G.T. 
Global  High  Income  Fund  p>8ys  administration  feet 
directly  to  G.T.  Capital,  and  bear*  a  pro  rata  portion 
of  the  Investment  management  and  administration 
fees  paid  by  the  Portfolio  to  G.T.  Capital. 


that  are  managed  and  administered  by 
G.T.  Capital  and/or  distributed  by  G.T. 
Global. 

2.  In  a  prior  appUcation,  applicants 
requested  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the  Act 
exempting  applicants  from  the 
provisions  of  sections  2(a)(32),  2(a)(35). 
18(f),  18(g),  18(i).  22(c)  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder  to  the 
extent  necessary  to  permit  the  Funds  to 
sell  two  classes  of  shares  for  the  purpose 
of  establishing  a  dual  distribution 
system  ("Dual  Distribution  System"),  to 
allow  the  Fimds  the  ability  to  impose  a 
CDSC  on  redemption  of  certain  shares 
purchased  at  net  asset  value,  and  to 
waive  or  reduce  the  CDSC  with  respect 
to  certain  types  of  redemptions  (the 
"Prior  Order").! 

3.  Applicants  propose  to  amend  the 
Prior  Order  to  jwrmit  the  Funds  to 
waive  the  CDSC  with  respect  to  the 
following  additional  types  of 
redemptions:  (1)  Redemptions  made  in 
connection  with  participant-directed 
exchanges  between  options  in  an 
employer-sponsored  benefit  plan;  (2) 
redemptions  made  for  the  purpose  of 
providing  cash  to  fund  a  loan  to  a 
participant  in  a  tax-qualified  retirement 
plan:  (3)  redemptions  made  in 
connection  with  a  distribution  from  any 
retirement  plan  or  account  that  is 
permitted  in  accordance  with  the 
provisions  of  section  72(t)(2)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  and  the 
regulations  promulgated  thereunder;  (4) 
redemptions  made  in  connection  with  a 
distribution  from  any  retirement  plan  or 
account  that  involves  the  return  of  an 
excess  deferral  amount  piu^uant  to 
section  401{k)(8)  or  section  402(g)(2)  of 
the  Code  or  the  retiun  of  excess 
aggregate  contributions  pursuant  to 
section  401(m)(6)  of  the  Code;  (5) 
redemptions  made  in  connection  with  a 
lump-sum  distribution  from  an 
employer-sponsored  retirement  plan, 
the  proceeds  of  which  are  transferred 
directly  to  a  G.T.  Global  Individual 
Retirement  Account  ("IRA")  or  other 
G.T.  Global  retirement  account,  or  are 
otherwise  invested  in  Fund  shares;  (6) 
redemptions  made  in  connection  with  a 
distribution  (from  a  qualified  profit- 
sharing  or  stock  bonus  plan  described  in 
section  401  (k)  of  the  Code)  to  a 
participant  or  beneficiary  under  section 
401(k)(2)(B)(IV)  of  the  Code  upon 
hardship  of  the  covered  employee 
(determined  pursuant  to  Trees.  Reg. 
§1.40l(k)-l(d)(2)):  (7)  redemptions 
made  by  full-time  employees  of 


'Investment  Company  Act  Release  Not.  18961 
(Sept.  17. 1992)  (notice)  and  19022  (Oct.  14.  1992) 
(order). 
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nnancial  institutions  that,  directly  or 
through  their  affiliates,  have  entered 
into  selling  agreements  with  G.T.  Global 
or  that  otherwise  have  an  arrangement 
with  respect  to  sales  of  Fund  shares 
with  a  broker/dealer  that  has  entered 
into  a  selling  agreement  with  G.T. 
Global,  and  the  children,  siblings  and 
parents  of  such  employees;  (8) 
redemptions  made  on  behalf  of  accounts 
as  to  which  a  financial  institution  or 
broker/dealer  charges  an  account 
management  fee,  where  the  financial 
institution  or  broker  dealer  has  entered 
into  an  agreement  with  G.T.  Global 
regarding  such  accounts;  (9) 
redemptions  made  by  or  for  the  benefit 
of  certain  states,  counties  or  cities,  or 
any  instrumentalities,  departments  or 
authorities  thereof;  and  (10) 
redemptions  made  by  any  of  the 
companies  comprising  or  affiliated  with 
the  G.T.  Group.  Each  of  these  additional 
waivers  will  apply  only  to  Class  B 
shares  issued  subsequent  to  the  issuance 
of  the  order. 

4.  Currently,  each  Fund  offers  two 
classes  of  shares  which  are  hereinafter 
referred  to  as  the  "Class  A"  shares  and 
the  "Class  B"  shares.  The  Class  A  shares 
of  the  Funds  are  currently  sold  subject 
to  a  traditional  front-end  sales  load  and 
service  and  distribution  fees,  in  the 
aggregate,  of  up  to  .50%  per  annum  of 
the  average  daily  net  asset  value  of  the 
Class  A  shares.  The  Class  B  shares  are 
currently  sold  subject  to  service  and 
distribution  fees,  in  the  aggregate,  of  up 
to  1.00%  per  annum  of  the  average  daily 
net  asset  value  of  the  Class  B  shares,  and 
may  be  subject  to  a  CDSC  upon 
redemption. 

5.  In  no  event  will  the  amount  of  the 
CDSC  exceed  6%  of  the  aggregate 
purchase  payments  made  by  an  investor 
for  Class  B  shares  of  a  Fund,  pursuant 
to  the  Prior  Order.  The  CDSC  is  not 
imposed  on  redemptions  of  Class  B 
shares  that  were  purchased  more  than 
six  years  prior  to  the  redemptions 
("CDSC  Period")  or  on  those  Class  B 
shares  derived  from  reinvestment  of 
dividends/distributions.  Likewise,  no 
CDSC  is  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  Class  B  shares  purchased  in  the 
CDSC  Period. 

6.  Applicants  also  have  the  ability  to 
impose  a  CDSC  on  the  proceeds  of 
certain  redemptions  of  Class  A  shares 
initially  sold  without  a  sales  charge. 
Such  Class  A  shares  are  limited  to  those 
sold  at  net  asset  value  pursuant  to  the 
sales  charge  waiver  for  large  purchases. 
Currently,  this  waiver  applies  to  sales 
where  the  amount  of  purchase  exceeds 
$500,000.  The  CDSC  applicable  to  these 


Class  A  shares  is  imposed  only  in  the 
event  of  a  redemption  transaction 
within  twenty-four  months  following 
the  share  purchase  and  is  calculated  in 
the  same  manner  as  the  CDSC  with 
respect  to  the  Class  B  shares  described 
herein.  The  amount  of  the  CDSC. 
however,  is  Umited  to  1%  of  the  lower 
of  the  original  purchase  price  or  the  net 
asset  value  of  such  shares  at  the  time  of 
redemption.  In  addition,  each  of  the 
CDSC  waivers  or  reductions  applicable 
to  the  redemptions  of  Class  B  shares  are 
also  applicable  to  redemptions  of  Class 
A  shares  that  are  otherwise  subject  to 
the  CDSC.  All  references  hereafter  to 
Class  B  shares  shall  be  deemed  to 
include  a  reference  to  Class  A  shares  to 
the  extent  that  a  CDSC  is  applied  to 
such  shares  in  the  limited 
circumstances  described  above. 

7.  The  amount  of  the  CDSC  on  Class 

B  shares  is  calculated  as  the  lesser  of  the 
amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
Class  B  shares  at  the  time  of  purchase, 
or  the  amount  that  represents  such 
percentage  of  the  net  asset  value  of  the 
Class  B  shares  at  the  time  of 
redemption.  As  a  result,  no  CDSC  is 
imposed  on  an  amount  that  represents 
an  increase  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  Class  B  shares  purchased  in  the 
CDSC  Period.  In  determining  the 
applicabihty  and  rate  of  any  CDSC,  it  is 
assumed  that  a  redemption  is  made  first 
of  Class  B  shares  representing 
reinvestment  of  the  dividends  and 
capital  gain  distributions,  second  of 
Class  B  shares  held  by  the  shareholder 
for  a  period  equal  to  or  greater  than  the 
CDSC  Period  and,  finally,  of  other  Class 
B  shares  held  by  the  shareholder  for  the 
longest  period  of  time.  This  results  in  a 
charge,  if  any,  imposed  at  the  lowest 
possible  rate. 

8.  Currently,  pursuant  to  the  Prior 
Order,  the  Funds  are  permitted  to  waive 
or  reduce  the  CDSC  (a)  on  redemptions 
of  Class  B  shares  following  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Code,  of  a  shareholder  i  f  the 
redemption  is  made  within  one  year 
after  death  or  disability  of  the 
shareholder,  as  applicable;  (b)  on 
redemptions  of  Class  B  shares  in 
connection  with  distributions  from  an 
IRA  or  other  qualified  retirement  plan; » 
(c)  on  redemptions  of  Class  B  shares 
purchased  by  current  or  retired  officers, 
directors  or  trustees,  and  current  or 


retired  employees  of  the  Funds.  G.T. 
Capital,  or  G.t.  Global  or  any  affiliated 
company,  and  by  the  members  of  the 
immediate  families  of  such  persons;  (d) 
on  redemptions  of  Class  B  shares  made 
by  registered  representatives  or  full-time 
employees  of  brokers  and  dealers  which 
have  entered  into  dealer  agreements 
with  G.T.  Global,  and  their  children, 
siblings  and  parents;  (e)  on  redemptions 
of  Class  B  shares  made  pursuant  to  a 
shareholders  participation  in  any 
systematic  withdrawal  plan  adopted  by 
a  Fund;  (f)  on  redemptions  of  Class  B 
shares  by  large  accountholders  as 
described  in  the  prior  application;  (g)  on 
redemptions  of  Class  B  shares  effected 
by  advisory  accounts  managed  by  G.T. 
Capital  or  any  affiliated  company  or  by 
any  such  affiliated  company  itself;  (h) 
on  certain  redemptions  of  Class  B  shares 
by  tax-exempt  employee  benefit  plans;* 
(i)  on  redemptions  of  Class  B  shares 
effected  pursuant  to  each  Fund's  right  to 
liquidate  a  shareholder's  account  if  the 
aggregate  net  asset  value  of  shares  held 
in  the  account  is  less  than  the  effective 
minimum  account  size;  and  (j)  on 
redemptions  of  Class  B  shares  by  banks, 
trust  companies,  registered  investment 
advisers  and  other  financial  institutions 
with  trust  powers  that  use  trust  funds  to 
purchase  shares  of  a  Fund.  When  the 
Funds  waive  or  reduce  the  CDSC,  such 
waiver  or  reduction  is  uniformly 
applied  to  all  offerees  of  the  Funds' 
Class  B  shares.  In  waiving  or  reducing 
a  CDSC,  the  Funds  comply  with  the 
requirements  of  rule  22d-l  under  the 
Act.  The  CDSC  is  waived  or  reduced  by 
a  Fund  as  provided  in  such  Fund's 
prospectus  at  the  time  the  investor 
purchased  the  shares. 

9.  In  addition,  as  described  in  the 
prior  application,  if  an  investor  redeems 
his  Class  B  shares,  pays  a  CDSC.  and 
subsequently  reinvests  all  of  his 
proceeds  from  the  redemption  in  Class 
B  shares  of  the  same  or  a  different  Fund 
within  365  days  from  the  redemption, 
the  investor  will  be  credited  for  the  full 
amount  of  the  CDSC  paid  at  the  time  of 
redemption.  If  the  investor  invests  less 
than  the  full  amount  of  the  proceeds 
from  the  redemption,  the  investor  will 
be  credited  for  a  pro  rata  amount  of  the 
CDSC.  The  credit  will  be  paid  by  the 
distributor  rather  than  the  Fund. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  provides  in 
part  that  the  Commission,  by  order  upon 
application,  may  conditionally  or 


'  As  described  in  the  prior  application,  the  CDSC 
may  be  waived  on  redemptions  of  Class  B  shares 
that  constitute  retirement  plan  distributions  that  are 
permitted  to  be  made  without  penalty  under  the 
Code,  other  than  tax-free  rollovers  or  transfers  of 
assets. 


«  As  described  in  the  prior  application,  the  Funds 
may  waive  the  CDSC  in  connection  with 
redemptions  by  tax-exempt  employee  benefits  plans 
as  a  result  of  the  enactment  or  promulgation  of  any 
law  or  regulation  pursuant  to  which  continuation 
of  the  investment  in  the  Funds  would  be  improper. 
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unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
submit  that  their  request  for  an 
amendment  to  the  Prior  Order  as  set 
forth  above  is  consistent  with  this 
standard. 

2.  Applicants  believe  that  the 
proposeid  additional  CDSC  waivers  are 
fair  and  in  the  best  interests  of  the 
Funds'  shareholders.  The  waiver  of  the 
CDSC  under  the  additional 
circumstances  contemplated  would  not 
adversely  affect  other  shareholders  of  a 
Fund.  Waiver  of  the  CDSC  would  not 
result  in  the  loss  of  any  revenue  to  a 
Fund,  since  proceeds  from  the  CDSC 
will  be  paid  to  G.T.  Global. 
Furthermore,  as  noted  above,  since  the 
distribution  fees  payable  by  the  Class  B 
shares  of  each  Fund  are  based  on  the 
average  daily  net  assets  of  the  Class  B 
shares  of  such  Fund,  amounts 
redeemed,  including  amounts  upon 
which  the  CDSC  is  waived,  will  be 
removed  from  the  base  upon  which  the 
distribution  fees  for  such  class  are 
calculated.  In  summary,  applicants 
submit  that  the  waiver  of  the  CDSC  in 
the  above  additional  circumstances  will 
not  harm  the  Funds  or  their  remaining 
shareholders  or  unfairly  discriminate 
among  shareholders  or  purchasers. 

Applicants'  Condition 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
condition: 

Applicants  will  comply  with 
proposed  rule  6c-10  under  the  Act, 
Investment  Company  Act  Release  No. 
16619  {Nov.  2, 1988),  as  such  rule  is 
currently  proposed  and  as  it  may  be  re- 
proposed,  adopted,  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 

authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-3191  Filed  2-9-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  In 
the  Vicinity  of  the  City  and  Borough  of 
Juneau,  AK 

AGENCY:  Federal  Highway 
Administration  (FHWA),  EXDT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
project  to  provide  improved  surface 
access  to  and  from  Juneau  in  the 
Southeast  panhandle  of  Alaska. 

FOR  FURTHER  INFOR*UTK)N  CONTACT: 
Mr.  Phillip  Smith,  Field  Operations 
Engineer,  Region  10,  Alaska  Division, 
Federal  Highway  Administration,  P.O. 
Box  21648,  Juneau,  Alaska,  99802-1648, 
Telephone:  (907)  586-7428,  or  Mr.  Pat 
Kemp,  Regional  Pre-Construction 
Engineer,  Alaska  Department  of 
Transportation  and  Public  Facilities 
(ADOT&PF),  Southeast  Region.  6860 
Glacier  Highway,  Juneau,  Alaska, 
99801-7999.  Telephone:  (907)  465- 
4428. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
ADOT&PF  (Southeast  Region)  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to  build 
a  highway  through  rugged,  mountainous 
terrain.  This  highway  will  increase 
statewide  interchange  and  commerce 
between  central,  interior  and  southeast 
Alaska.  It  will  meet  existing  and  future 
demands  for  moving  vehicles, 
passengers,  and  freight  between  Juneau 
and  the  land  highway  network  of  the 
North  American  continent  (the 
continental  highway  system). 

The  project  eliminates  a  major  gap  in 
the  land  highway  network  of  the  North 
American  continent.  This  network 
reaches  to  within  fifty  miles  of  the 
Jimeau  road  system,  instead  of  a 
highway,  surface  access  to  and  from 
Juneau  is  provided  by  scheduled 
sailings  of  state  ferries.  The  maximum 
frequency  of  service  is  one  trip  a  day 
during  the  summer  months.  Demand  for 
travel  between  Juneau  and  the 
continental  highway  system  now 
exceeds  the  space  available  for  many 
summer-time  sailings.  It  is  difficult  to 
reserve  vehicle  (and  sometimes 
passenger)  space  for  many  departures. 
Without  reservations,  most  travelers  are 
unUkely  to  attempt  the  trip.  These 
*  service  characteristics  delay  or  prevent 
the  movement  of  passengers,  vehicles 
and  freight. 


The  aim  of  this  project  is  to  provide 
transportation  that  is  available  on- 
demand  and  at  a  reasonable  cost  to  both 
the  state  and  the  highway  user.  On- 
demand  transportation  means  the  abiUty 
to  depart  on  a  trip  whenever  desired,  as 
opposed  to  tailoring  the  trip  to  the 
schedules  of  either  state  ferries,  air 
carriers  or  barge  lines.  Reasonable  cost 
to  the  highway  user  means  reducing 
both  road  and/or  ferry  and  barge 
expenses  to  expenses  comparable  to 
making  a  similar  trip  on  a  land  highway. 
In  addition,  reasonable  costs  include 
reducing  total  travel  time  to  less  than 
three  hours  between  Juneau  and  the 
continental  highway  system.  Reasonable 
cost  to  the  state  means  reducing  and/or 
eliminating  the  use  of  state  ferries  if 
substitute  service  can  be  provided  by 
other  means  such  as  a  land  highway.  In 
support  of  these  transportation  goals, 
the  Alaska  Legislature  appropriated 
funding  to  ADOT&PF  for  preparation  of 
an  EIS  for  the  proposed  project. 

Alternatives  under  consideration 
include  the  following:  (1)  Taking  no 
action,  in  which  access  to  and  from 
Juneau  continues  to  rely  on  state  ferries; 
(2)  Constructing  a  highway  from  Juneau 
to  the  continental  highway  system  at 
Skagway,  which  includes  a  bridge  to 
Haines.  Phased  construction  would 
include  a  ferry  shuttle  across  Lynn 
Canal  from  a  temfrarary  terminal  on  the 
Katzehin  River  flats,  which  could  serve 
Haines  and  Skagway;  (3)  Establishing 
shuttle  ferry  service  from  the  east  side 
to  the  west  side  of  Lynn  Canal,  with 
construction  of  a  highway  from  the  east 
side  ferry  terminal  to  the  continental 
highway  system  near  Haines.  This  could 
include  some  form  of  ferry  service  to 
Skagway;  (4)  Constructing  a  highway 
east  from  Juneau  up  the  Taku  River 
Valley  as  far  as  the  Canadian  border, 
with  a  Canadian  connection  to  the 
continental  highway  system  either  south 
of  Atlin  or  west  of  Dease  Lake.  Both 
Atlin  and  Dease  Lake  are  in  the 
province  of  British  Columbia,  Canada; 
(5)  Enhancing  the  service  capabilities  of 
state  ferries  between  Juneau.  Haines  and 
Skagway;  and  (6)  Constructing  a 
"summer-use  only"  highway  on  either 
the  east  or  west  sides  of  Lynn  Canal. 
This  alternative  assumes  the  road  Unk 
would  not  be  maintained  in  the  winter, 
when  travelers  would  continue  to  rely 
on  state  ferries.  On-demand 
transportation  would  thus  be  provided 
during  the  summer-time  periods  of  peak 
demand. 

Announcements  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
federal,  state,  and  local  agencies.  They 
will  also  be  sent  to  private 
organizations,  businesses  and  citizens 
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known  to  have  aa  interest  in  the 
proposal.  Public  scoping  meetings  will 
be  held  in  Juneau,  Haines  and  Skagway 
in  Early  March  of  1994.  The  resulting 
draft  Ens  will  be  available  for  public  and 
agency  review  and  conunent.  Public 
hearings  will  be  scheduled  to  accept 
formal  comments  on  the  draft  EIS. 
Public  notices  will  be  issued  to 
announce  the  times  and  places  of  all 
meetings  and  hearings. 

It  is  important  that  the  full  range  of 
issues  related  to  this  proposed  action  be 
addressed  and  that  all  significant  issues 
be  identified,  thus  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHVVA  or  ADOT&PFT  the  addresses 
or  phone  numbers  provided. 

Research,  (Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205,  Highway 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergoveromentai  consultation  of 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  January  27, 1994. 
Robert  E.  Ruby, 
Division  Administrator,  funeau. 
IFR  Doc  94-3148  Filed  2-9-94;  8.45  ami 

BtLUNO  COOe  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Cottection 
Requirements  Submitted  to  0MB  for 
Review 

February  3, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subniisston(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
OfTicer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  tiie 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0076. 

Fomi  Number:  CF  3124. 

Type  of  Review:  Reinstatement. 

Tit/e.- Application  for  Customshouse 
Broker's  License. 

Description:  In  order  to  apply  for  a 
Customshouse  Broker's  Ucense 
(individuals,  corporate,  partnerships  or 
additional  district  Ucense)  a  hcense 


application  is  submitted  by  the 
individual  or  entity  in  duplicate  to 
district  directors  of  Customs  in  the 
district  where  licensing  as  a  broker  is 
required. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,800. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1 ,800  hours. 

Clearance  Officer.  Ralph  Meyer  (202) 
927-1552.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316,  1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoOaiid, 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  94-3033  Filed  2-9-94;  8:45  amj 

BILUNO  COOe  4820-Oa-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  3, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  ohtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  rev-iewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiu7,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0430. 

Form  Number:  IRS  Form  4810. 

Type  of  Review:  ExtensiofL 

Tide:  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  Section 
6501(d). 

Description:  Form  4810  is  used  to 
request  a  prompt  assessment  under 
Internal  Revenue  Code  (IRC)  section 
6501(d).  IRS  uses  this  form  to  locate  the 
return  to  expedite  pjrocessing  of  the 
taxpayer's  request. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Small  businesses  or 
organizations. 


Estimated  Number  of  Respondents- 
4,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  rKxasion. 
Other  (as  necessary). 

Estimated  Total  Reporting  Burden: 
2,000  hours. 

OMB  Number  1545-1367. 

Form  Number.  Nor»e. 

Type  of  Review:  Extension. 

Title:  Leadership  Effectiveness 
Analysis. 

Description:  The  data  collected  from   " 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  Development  Program. 

Respondents:  Individuals  or 
households.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents: 
2.100. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,050  hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571.  1111  Const Jtuti<HJ  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management    . 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Manogeaient  Officer. 
(FR  Doc  94-3034  Filed  2-9-94,  845  aro| 

BILUNG  COOC  4830-01-^ 


Public  Inform^ion  Collection 
Requlrem«nts  SubmHted  to  OMB  for 
Review 

February  4.  1994. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  maybe 
obtained  by  calling  the  Treasury  Biueau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  room  3171, 
Treasury  Annex.  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC 20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0499. 

Form  Number:  IRS  Form  5305-SEP. 

Type  of  Review:  Resubmission. 
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Title:  Simplined  Employee  Pension — 
Individual  Retirement  Accounts 
Contribution  Agreement. 

Description:  This  form  is  used  by  an 
employer  to  make  an  agreement  to 
provide  benefits  to  all  employees 
under  a  Simplified  Employee  Pension 
(SEP)  described  in  section  408(k). 
This  form  is  not  to  be  filed  with  the 
IRS  but  to  be  retained  in  the 
employer's  records  as  proof  of 
establishing  a  SEP  and  justifying  a 
deduction  for  contributions  in  the 
SEP.  The  data  is  used  to  verify  the 
deduction. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 7  minutes 
Learning  about  the  law  or  the  form — 

26  minutes 
Preparing  the  form — 20  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  88,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535^297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
.  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  EXZ 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

ITR  Doc.  94-3168  Filed  2-9-^4:  8:45  am) 

BtLUNQ  COOE  4«3»-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  4,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OiVfB  Number:  1545-0919 

Regulation  ID  Number:  PS-105-75  Final 

Type  of  Review:  Extension 


Title:  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells 

Description:  The  regulations  require 
each  partner  to  separately  keep 
records  of  his  share  of  the  adjusted 
basis  of  partnership  oil  and  gas 
property  and  require  each 
partnership,  trust,  estate,  and  operator 
to  provide  information  necessary  to 
compute  depletion  with  respect  to  oil 
or  gas  to  certain  persons. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers:  1 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  94-3169  Filed  2-9-94;  8:45  ami 

BILUNO  COOE  4«3O-01-P 


Customs  Service 

[RP  94-1;  ADM-»-03-CO:R:rT:R;  911965 
QRV] 

Quarterly  IRS  Interest  Rates  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

AGENCY:  U.S.  Customs  Service, 

Treasury. 

ACTION:  Notice  of  calculation  and 

interest. 

SUMMARY:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts  and 
refunds  of  Customs  duties.  For  the 
quarter  beginning  January  1,  1994,  the 
rates  will  be  6  percent  for  overpayments 
and  7  percent  for  underpayments.  This 
notice  is  published  for  the  convenience 
of  the  importing  public  and  Customs 
personnel. 

EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  Accetturo,  National  Finance  Center, 
Revenue  Branch,  (317)  298-1308. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 


the  Federal  Register  on  May  29, 1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621  and  6622.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  By 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less,  and  fluctuate 
quarterly.  The  rates  effective  for  a 
quarter  are  determined  during  the  first- 
month  period  of  the  previous  quarter. 

The  rates  of  interest  for  the  period  of 
January  1, 1994-March  31,  1994,  are  6 
percent  for  overpa>'ments  and  7  percent 
for  underpayments.  These  rates  will 
remain  in  effect  through  March  31, 
1994,  and  are  subject  to  change  on  April 
1. 1994. 

Dated;  February  4. 1994. 
George  J.  Weise, 
Commissioner  of  Customs. 
IFR  Doc.  94-3189  Filed  2-9-94;  8:45  am) 

BILUNC  COO€  4a20-02-P 


Office  of  Thrift  Supervision 

Golden  State  Federal  Savings  Bank, 
Irvine,  CA;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Golden  State  Federal  Savings  Bank, 
Irvine,  California  on  August  13,  1993. 

Dated;  February  3. 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
[FR  Doc.  94-3076  Filed  2-9-94;  8:45  amj 

BILUNG  COOE  STZfr-OI-M 


Western  Federal  Saving  Association, 
Marina  Del  Rey,  CA;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
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the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Western  Federal  Savings  Associatioa, 
Marina  Del  Rey,  Cahfomia,  on  June  4, 
1993. 

Dated:  February  3. 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silbennan, 
Assistant  Chief  Counsel 
[FR  Doc  94-3082  Filed  2-9-94;  8:45  ami 

BtLUNO  COOC  tTIO-OI-M 


Westside  Bank,  a  Federal  Savings 
Bank  Los  Angeles,  CA;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)(2)  of  the  Home  Owner's  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Westside  Bank,  a  Federal  Savings  Bank, 
Los  Angeles,  California  on  September 
24,  1993. 

Dated:  February  3. 1994. 

By  the  Office  of  Thrift  Supervisiou. 
Deborah  F.  Silbennan, 
Assistant  Chief  Counsel. 
IFR  Doc.  94-3071  Filed  2-9-94;  8:45  are) 

BILLMaCOOE  6720-Ot-M 


Amador  Vailey  Savings  and  Loan 
Association  Pleasanton,  CA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Amador 
Valley  Savings  and  Loan  Association, 
Pleasanton,  California  on  September  10, 
1993. 

Dated:  February  3. 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
IFR  Doc.  94-3069  Filed  2-9-94;  8:45  ami 

BILUNOCOOe  S720-«t-M 


First  Federal  Savings  and  Loan 
Association,  Pontiac,  Mt;  Reptacement 
of  Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  Section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
and  Loan  Association,  Pontiac, 


Michigan  ("Assodation").  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
26,  1993. 

Dated:  February  3, 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silbennan, 
Assistant  Chief  CounseL 
IFR  Doc.  94-3072  Filed  2-9-94;  8:45  ami 
BtLUNC  COOe  CTZO-OI-M 


First  Federal  Savings  Bank  of  Georgia, 
F.A.,  Winder,  GA;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Bank  of  Georgia,  F.A.,  Winder, 
CaUfomia  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
November  5i,  1993. 

Dated:  February  3, 1994. 

By  the  Office  of  Thrift  Supervisioa. 
Deborah  F.  Silbennan, 
Assistant  Chief  Counsel. 
[FR  Doc  94-3074  Filed  2-9-94;  «:45  am) 

BtllMO  COOK  a72»-et-M 


First  Newport  Federal  Savings  Banks, 
Newport  Beach,  CA;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Newport  Federal 
Savings  Bank,  Newport  Beach, 
CaUfomia  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  23, 
1993. 

Dated  February  3, 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silbennan, 
Assistant  Chief  Counsel. 
IFR  Doc.  94-3075  Filed  2-9-94;  8:45  ami 
B<LLiNO  cooe  nw-oi-M 


Golden  State  Bank,  F.S.B.,  Irvine.  CA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Suf)ervision  has  duly 
appointed  the  Resolution  Trust 


Corporation  as  sole  Receiver  for  Golden 
State  Bank,  F.S3.,  tvine,  California  on 
August  13, 1993. 

Dated:  February  3, 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silbennan, 
Assistant  Chief  Counsel. 
IFR  Doc.  94-3084  Filed  2-9-94;  8:45  ami 

B4UJNa  CODE  6720-Of-M 


Home  Unity  Federal  Savings  and  Loan 
Association,  Lafayette  Mitt,  PA; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Home  Unify  Federal 
Savings  and  Loan  Association,  Lafayette 
Hill,  Pennsylvania  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
27, 1993. 

Dated:  February  3. 1994. 

By  the  Office  of  Thrift  SupervLsion. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
[FR  Doc.  94-3079  Filed  2-9-94;  8:45  am| 

BILLING  CODE  672fr41-M 


HomeFed  Bank,  Federal  Association, 
Chatsworth,  CA;  Replacement  o< 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  HomeFed  Bank,  Federal 
Association,  Chatsworth,  California 
("Assodation"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  3, 1993. 

Dated:  February  3. 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman. 
Assistant  Chief  Counsel. 
[FR  Doc.  94-3077  Filed  2-9-94;  8:45  ami 

BILUfM  COOC  t7a0-0V-M 


Homestead  Federal  Savings 
Association,  IMfllbrae,  CA; 
Reptacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 


I 
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Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Homestead  Federal 
Savings  Association,  Millbrae. 
CaUfomia  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  17.  1993. 

Dated:  February  3. 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
(FR  Doc.  94-3080  Filed  2-»-94;  8:45  am) 
BILUNO  C006  672(M)1-M 


Irvlngton  Federal  Savings  Bank,  Glen 
Bumie,  MD;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Irvington  Federal 
Savings  Bank,  Glen  Bumie,  Maryland 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  20, 1993. 

Dated:  February  3, 1994. 
By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 

Assistant  Chief  Counsel. 

|FR  Doc.  94-30r8  Filed  2-9-94;  8:45  am] 

BILUNO  CODE  672IM>1-M 


The  Overland  Park  Federal  Savings 
and  Loan  Association,  Overland  Park, 
KS;  Replacement  of  Conservator  With 
a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  The  Overland  Park 
Federal  Savings  and  Loan  Association, 
Overland  Park,  Kansas  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
August  13,  1993. 

Dated:  February  3.  1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
(FR  Doc.  94-3081  Filed  2-9-94;  8:45  am) 

BILUNG  CODE  S7»-01-M 


San  Ctemente  Federal  Savings  Bank, 
Irvine,  CA;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  San  Clemente  Federal 
Savings  Bank,  Irvine,  California 
("Association"),  with  the  Resolution 
"Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  13, 1993 

Dated:  February  3, 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
[FR  Doc  94-3083  Filed  2-9-94;  8:45  am] 
BILUNG  CODE  6720-01-M 


Western  Federal  Savings  and  Loan 
Association,  Marina  Del  Rey,  CA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Chvners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Western 
Federal  Savings  and  Loan  Association, 
Marina  Del  Rey,  California  on  June  4, 
1993. 

Dated:  February  3, 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
(FR  Doc.  94-3073  Filed  2-9-94;  8:45  am] 
BUXINOCOOE  (720-01-M 


Westside  Bank  for  Savings,  F.S.B.  Los 
Angeles,  CA;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Westside  Bank  for  Savings,  F.S.B.  Los 
Angeles,  CaUfomia  on  September  24, 
1993. 

Dated:  February  3. 1994. 

By  the  Office  of  Thrift  Supervision. 
Deborah  F.  Silberman, 
Assistant  Chief  Counsel. 
[FR  Doc.  94-3070  Filed  2-9-94;  8:45  am] 

BILUNG  CODE  6720-01-M 


[AC-13;0TS  NO.  00886] 

Marshalltown  Savings  Bank,  FSB, 
Marshalttown,  lA;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
February  4, 1994.  the  Deputy  Assistant 
Director.  Corporate  Activities  Division. 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Marshalltowrn  Savings  Bank,  FSB, 
Marshal Itowm,  Iowa,  convert  to  the 
stock  form  of  organization.  Copies  of  the 
apphcation  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving, 
Texas  75039. 

Dated:  February  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-3067  Filed  2-9-94;  8:45  am] 
BtLUNG  CODE  •720-01-M 


[AC-12;0TS  No.  03972] 

Redlands  Federal  Bank,  a  Federal 
Savings  Bank,  Redlands,  CA;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
February  2,  1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Redlands  Federal  Bank,  a  federal 
savings  bank,  Redlands,  California, 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the  West 
Regional  Office,  Office  of  Thrift 
Supervision,  Pacific  Telesis  Center,  One 
Montgomery  St.,  suite  400,  San 
Francisco.  California  94120. 

Dated:  February  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-3068  Filed  2-9-94;  8:45  am] 

BILUNG  CODE  e720-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t)(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  4138, 
January  25, 1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  Time) 
Tuesday,  February  8, 1994. 

CHANGE  IN  THE  MEETING: 

Closed  Sessioa 

The  closed  portion  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663^070. 

Dated:  February  8, 1994. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  94-3306  Filed  2-8-94;  3:52  pm) 

BILUNG  CODE  67S(M>e-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME  Tuesday,  February  15, 

1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g.  §  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 


DATE  AND  TIME:  Thursday.  Feburaiy  17, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Final  Audit  Report  on  Kerrey  for  President 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Press  Officer,  Telephone:  (202)  219- 
4155. 
Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  94-3304  Filed  2-8-94;  3:11  pm| 

BILUNQ  CODE  671V014I 

FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 
F.C.S.C.  Meeting  Notice  No.  5-94 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  t«  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 


Date  and  time 


Subject  matter 


Federal  Register 

Vol.  59,  No.  28 

Thursday,  February  10,  1994 


Wed.,  Feb.  23,        Oral    hearings   on    objec- 
1994  at —  tions  to  proposed  deci- 

sions issued  on  claims 
against  Iran — 
10:00  a.m  ...        IR-1895— CIC         Inter- 
national, Ltd. 
10:30 am  ...        IR-0429— Mashid 

Dereich. 
11:00  a.m...        IR-0361— Diversified 

Impex  Corp. 
11:30  a.m...        IR-1925— Ray  O.   Rob- 
erts. 


Date  and  time 

Subject  matter 

2:00  p.m  .... 

IR-2361— Esshagh 

Moradfar. 

2:30  p.m  .... 

IR-0945— Farshad 

Haghi. 

IR-0947 

3:00  pm  .... 

IR-0980— Richard 

Hallwood. 

3:30  p.m.  ... 

IR-3206— Estella        M. 

Hodgson. 

4:00  p.m  .... 

IR-2436— Thomas       V. 

Thomas. 

4:30  p.m  .... 

IR-2779— Edward 

Wells. 

Thurs.,  Feb.  24, 

Consideration      of      Pro- 

1994 at  10:30 

posed      Decisions      on 

a.m 

claims  against  Iran. 

Hearings   on    the    Record 

on    objections    to   Pro- 

posed     Decisions      on 

claims  against  Iran: 

IR-0349— R.O.      Gul- 

den &  Co.,  Inc. 

IR-3107— Eliel         D. 

D>'e  and  Phvllis  E. 

Dye. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street.  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street,  NW.,  Room  10000, 
Washington,  DC  20579.  Telephone: 
(202) 208-7727. 

Dated  at  Washington,  DC  on  February'  7, 
1994. 

Judith  H.  Lock. 
Administrative  Officer. 
(FR  Doc.  94-3253  Filed  2-8-94;  12:57  p.m.) 

BILUNO  CODE  4410-01-M 


6330 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edrtonal  corrections  of  previously 
put)(ishe<j  Presjdential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  OfTice  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  sigr^ed  documents  and  appear  in 
the  appropnate  document  categories 
elsewtiere  in  the  esue. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-940-^1 20-04;  OKNM  92221] 

Invitation  to  Participate;  Exploration 
for  Coal  in  Oklahoma 

Correction 

In  notice  document  94-299  appearing 
on  page  775  in  the  issue  of  Thursday, 
January  6, 1994,  make  the  following 
correction: 
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In  the  first  column,  in  the  land 
description,  under  T.  6  N.,  R.  22  E.,  in 
Sec.  36.  "NV2."  should  read  "NV2SV2." 


BILLING  CODE  150541 -O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-e4&-41 20-04;  OKNM  92222] 

Invitation  to  Parbcipate;  Exploration 
for  Coal  in  Oklahoma 

Correction 

In  notice  document  94-300  appearing 
on  page  775  in  the  issue  of  Thursday, 
January  6, 1994,  make  the  following 
corrections: 

1.  In  the  second  column,  in  the  land 
description,  under  T.  8  N..  R.  24  E..  in 
Sec.  1.  "SV2.SWV4"  should  read 

'•SV;jSWV4". 


2.  In  the  same  column,  under  T.  8  N., 
R.  25  £.,  remove  the  line  that  reads 
"Sec.  6,  NV.^SV2  and  SEV4SE»/i;". 


BILUNG  CODE  1506-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-25920] 

Filings  Under  the  Public  Utility  Holidng 
Company  Act  of  1935  r'Act") 

Correction 

In  notice  document  93-27968 
beginning  on  page  60235  in  the  issue  of 
Monday,  November  15,  1993,  make  the 
following  correction: 

On  page  60235,  in  the  second  column, 
after  the  first  partial  paragraph,  insert 
EUA  Energy  Investment  Corporation 
(70-8283). 

BILUNa  CODE  1SO5-01-O 


Thursday 
February  10,  1994 


B         B 


Part  il 


Environmental 
Protection  Agency 

40  CFR  Part  141 

Monitoring  Requirements  for  Public 

Drinking  Water  Supplies;  Proposed  Rule 


6332 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 
(WH-FRL-4Bia-8] 

National  Primary  Drinking  Water 
Regulations:  Monitoring  Requirements 
for  Public  Drinking  Water  Supplies: 
Cryptosporidium,  Giardia,  Viruses, 
Disinfection  Byproducts,  Water 
Treatment  Plant  Data  and  Ottier 
Information  Requirements 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAflY:  EPA  is  proposing  to  require 
public  water  systems  which  serve 
10.000  people  or  greater  to  generate  and 
provide  the  Agency  with  specific 
monitoring  data  and  other  information 
characterizing  their  water  systems. 
Systems  which  use  surface  water,  or 
ground  water  under  the  influence  of 
surface  water,  and  serve  between 
lO.OOO-lOO.OOO  people  would  be 
required  to  (a)  monitor  their  source 
water  at  the  intake  of  each  plant  for  two 
disease-causing  protozoa.  Giardia  and 
Cryptosporidium;  fecal  coliforms  or 
Escherichia  coli;  and  total  coliforms; 
and  (b)  provide  specific  engineering 
data  as  it  pertains  to  removal  of  disease- 
causing  microorganisms.  Systems  which 
use  surface  water,  or  ground  water 
under  the  influence  of  surface  water, 
and  serve  more  than  100.000  people 
would  be  required  to  monitor  their 
source  water  at  the  intake  of  each  plant 
for  the  microorganisms  indicated  above, 
plus  viruses,  and,  when  pathogen  levels 
exceed  one  pathogen/liter  in  the  source 
water,  finished  water  for  these 
microorganisms;  monitor  for  certain 
disinfection  byproducts  (DBPs)  as  well 
as  other  water  quality  indicators;  and 
provide  specific  engineering  data  as 
they  pertain  to  removal  of  disease 
causing  organisms  and  control  of  DBPs. 
All  ground  water  systems  that  serve 
more  than  100,000  people  would  be 
required  to  monitor  for  certain  DBF, 
other  water  quality  indicators,  and  to 
provide  specific  physical  and 
engineering  data.  Systems  which  use 
surface  water  and  serve  more  than 
100,000  people  and  systems  which  use 
ground  water  and  serve  more  than 
50,000  people  would  be  required  to 
conduct  bench  or  pilot  scale  studies  to 
evaluate  treatment  performance  for  the 
removal  of  precursors  to  DBPs  unless 
they  have  met  certain  source  water  or 
treated  water  quality  criteria.  This 
information  will  be  used  to  consider 
possible  changes  to  the  current  Surface 
Water  Treatment  Rule  (SVVTR)  and  to 


develop  drinking  water  regulations  for 
disinfectants  and  DBPs.  If  the  SWTR  is 
amended,  information  collected  under 
this  monitoring  rule  would  assist 
utilities  in  complying  with  such 
amendments. 

DATES:  Comments  should  be  postmarked 
or  delivered  by  hand  on  or  before  March 
14. 1994.  Comments  received  after  this 
date  may  not  be  considered  because  of 
time  constraints. 

ADDRESSES:  Send  written  comments  to 
ESWTR/DBPR  Monitoring  Docket  Clerk, 
Water  Docket  (MC^lOl);  U.S. 
Environmental  Protection  Agency;  401 
M  Street.  SW;  Washington,  DC  20460. 
Please  submit  any  references  cited  in 
your  comments.  EPA  would  appreciate 
an  original  and  three  copies  of  your 
comments  and  enclosures  (including 
references).  Commenters  who  want  EPA 
to  acknowledge  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted 
because  EPA  cannot  ensure  that  they 
will  be  submitted  to  the  Water  Docket. 
The  proposed  rule  with  supporting 
documents  and  all  comments  received 
are  available  for  review  at  the  Water 
Docket  at  the  address  above.  Tor  access 
to  Docket  materials,  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  Telephone 
(800)  426-4791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern  Time. 
For  technical  inquiries,  contact  Stig 
Regli  or  Paul  S.  Bcrger,  Ph.D.,  Office  of 
Ground  Water  and  Drinking  Water 
fWH-550D),  U.S.  Environmental 
Protection  Agenc>'.  401  M  Street  SW., 
Washington  DC  20460.  telephone  (202) 
260-7379  (Regli)  or  (202)  260-3039 
(Berger). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Statutory  Authority 

II.  Regulatory  Background 

III.  Discussion  of  Proposed  Rule 

A.  Enhanced  Surface  Water  Treatment 
Requirements  (ESWTR) 

1.  Need  for  Enhanced  SVVTR 

2.  Monitoring  and  reporting  requirements 
and  rationale 

3.  Reasons  for  monitoring  listed  pathogens 
and  indicators 

4.  Rationale  for  frequency  of  microbial 
monitoring 

5.  Rationale  for  rep>orting  physical  data  and 
engineering  information 

6.  Anal\1ical  methods 

7.  Laboratory  approval 

8.  Quahty  assurance 

B.  Disinfection  Byproducts  Rule  (Stage  2) 
1.  Need  for  additional  data 


2.  Monitoring  and  reptorting  requirements 
and  rationale 

3.  Treatment  process  information 
collection 

4.  Database  development 

5.  Analytical  methods 

6.  Quality  assurance 

7.  Bench/pilot  scale  testing 
Q  Dates 

D.  Reporting  Requirements 

E.  List  of  Systems  Required  to  Submit  Data 

IV.  State  Implementation 

V.  Cost  of  Rule 

VI.  Other  Statutory  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  PapHjrwork  Reduction  Act 

D.  Science  Advisor>'  Board.  National 
Drinking  Water  Advisory  Council,  and 
Secretar>'  of  Health  and  Human  Services 

VII.  Request  for  Public  Comments 

VIII.  References 

I.  Statutory  Authority 

The  Safe  Drinking  Water  Act  (SDWA 
or  the  Act),  as  amended  in  1986, 
requires  EPA  to  promulgate  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  which  specify  maximum 
contaminant  levels  (MCLs)  Or  treatment 
techniques  for  drinking  water 
contaminants  (42  U.S.C.  300g-l). 
NTDWRs  apply  to  public  water  systems 
(42  U.S.C.  300fIl)(A).  Section  1412(b)(3) 
of  the  Act  requires  EPA  to  publish 
regulations  for  at  least  25  contaminants 
at  three  year  intervals.  Section 
1412(b)(9)  of  the  Act  requires  EPA  to 
review  existing  national  primary 
drinking  water  regulations  at  least  once 
every  3  years. 

According  to  sedion  1445(a)(1)  of  the 
Act,  every  public  water  system  "shall 
establish  and  maintain  such  records, 
make  such  reports,  conduct  such 
monitoring,  and  provide  such 
information  as  the  Administrator  may 
reasonably  require  by  regulation  to 
assist  him  in  establishing  regulations, 
[or]  •   *   *  in  evaluating  the  health  risks 
of  unregulated  contaminants".  This 
section  authorizes  EPA  to  require 
systems  to  monitor  and  provide  the 
Agency  with  these  data  as  well  as  other 
data  characierizing  the  system, 
including  source  and  treated  water 
quality. 

In  addition,  section  1401(l)(d)  of  the 
Act  defines  NPDWRs  to  include 
"criteria  and  procedures  to  assure  a 
supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels;  including 
quality  control  and  testing  procedures 
•  *  •  ".  This  section  authorizes  EPA  to 
require  systems  and  laboratories  to  use 
Agency-approved  methods  and  quality 
assurance  criteria  for  collecting  and 
analyzing  water  samples. 
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n.  Regalatory  Background 

Two  regulations  attempt  to  control 
disease-causing  microorganisms 
(pathogens)  in  public  water  supplies — 
the  Total  Coliform  Rule  (54  FR  27544; 
June  29. 1989)  and  the  Surface  Water 
Treatment  Requirements  (SWTR)  (54  FR 
27486;  June  29, 1989).  A  third 
regulation,  the  Groundwater 
Disinfection  Rule,  which  is  currently 
under  development,  will  add  further 
protection  for  systems  using  ground 
water.  The  Agency  is  considering 
revising  the  SWTR  in  conjunction  with 
the  development  of  other  new 
regulations. 

Another  rule  EPA  is  cxurently 
developing  will  address  chemical 
byproducts  that  form  when  disinfectants 
used  for  micrc^ial  control  in  drinking 
water  react  with  various  organic 
chemicals  in  the  source  water.  Some  of 
these  disinfection  byproducts  are  toxic 
or  are  probable  human  carcinogens.  As 
such,  they  were  included  on  the  1991 
Drinking  Water  Priority  List  (56  FR 
1470;  January  14.  1991)  as  candidates 
for  future  regulations.  They  are  among 
the  candidate  contaminants  for  which 
EPA  must  meet  a  Court-ordered 
deadline  that  is  currently  being 
negotiated. 

To  develop  the  Disinfectant/ 
Disinfection  Byproducts  (D/DBP)  Rule, 
EPA  instituted  a  formal  regulation 
negotiation  process  in  1992  (57  FR 
53866:  Nov  13.  1992)  including 
representatives  from  water  utilities. 
State  and  local  agencies,  environmental 
groups,  consumer  groups,  and  EPA.  The 
Negotiating  Committee  agreed  to 
propose  three  rules:  a)  an  information 
collection  rule  (ICR),  which  is  proposed 
herein,  b)  an  "interim"  enhanced 
surface  water  treatment  rule  (ESWTR), 
to  be  proposed  within  the  next  few 
months,  and  c)  D/DBP  regulations,  to  be 
proposed  concurrentlv  uith  the  interim 
ESWTR. 

During  the  development  of  the  D/DBP 
Rule,  a  number  of  members  of  the 
Negotiating  Committee  did  not  believe 
that  there  were  adequate  data  available 
to  address  some  of  the  DBFs  on  EPA's 
priority  hst  (56  FR  1473;  January  14. 
1991).  They  believed  that  insufficient 
data  were  available  on  many  aspects  of 
DBPs  necessary  to  make  appropriate 
regulatory  decisions  including  health 
effects  and  health  effect  related  i<»ues, 
occurrence  of  and  exposure  to 
contaminants,  and  the  capabilities  of 
treatment  technologies.  Also  of  concern 
were  the  limited  data  on  microbial 
contaminants  for  making  regulatory 
decisions. 

The  Negotiating  Committee's 
development  of  the  three  proposed  rules 


mentioned  above  was  based  on  the 
premise  of  (1)  taking  prudent  immediate 
steps  by  proposing  a  two  staged  D/DBP 
rule  and  an  interim  ESWTR,  and  (2) 
developing  additional  data  through 
monitoring  and  research  for  future 
regulatory  decisions  that  would  support 
refinements  to  the  proposed  interim 
ESWTR  and  the  Stage  2  D/DBP  rule.  Fqr 
example,  decisions  on  the  direction  of 
an  ESWTR  will  be  limited  without  more 
data  on  the  occurrence  of 
microorganisms,  the  effectiveness  of 
current  and  advanced  treatment 
schemes,  potential  consumer  exposure, 
dose  response  relationships  for  certain 
pathogens,  pathogen  strain  differences, 
and  cyst/oocyst  viability  measures. 
Likewise,  important  decisions  on  the 
Stage  2  D/DBP  rule  would  benefit  from 
additional  data  on  occurrence  of  DBPs, 
effects  of  current  and  advanced 
treatment  approaches  on  DBF  formation, 
potential  consumer  exposures,  acute 
short-term  heahh  effects,  chronic  health 
effects,  and  the  use  of  surrogates  as  tools 
for  defining  adequacy  of  treatment  for 
sf)ecific  contaminants  and  reduced 
monitoring. 

The  ICR  was  developed  to  obtain  both 
microbial  and  DBP  occurrence, 
exposure,  and  treatment  data  for  input 
to  the  ESWTR  and  Stage  2,  as  outlined 
below,  and  would  require  the 
expenditure  of  an  estimated  $130 
million  over  three  and  a  half  years  by 
a  segment  of  public  water  suppliers.  The 
commitment  by  the  public  water  supply 
community  to  support  the  collection  of 
additional  data  was  linked  to  EPA's 
commitment  to  provide  (1)  adequate 
quality  control  procedures  for  collecting 
and  managing  the  information  obtained 
under  the  ICR  and  (2)  additional 
funding,  especially  on  health  effects,  for 
properly  interpreting  the  data  collected 
under  the  lOl.  As  evidence  of  this 
linkage,  norvEPA  members  of  the 
Negotiating  Committee  sought  to  assist 
the  Agency  in  obtaining  funding  for  the 
health  effects  and  other  research  equally 
critical  to  the  future  decisions.  On  May 
20,  1993,  these  committee  members  sent 
letters  to  the  Administration  and 
members  of  Congress  requesting  support 
for  a  federal  commitment  of  $4  million 
per  year  for  five  years  to  support  the 
needed  research.  The  letters  noted  that 
the  American  Water  Works  Association 
Research  Foundation  had,  independent 
of  the  negotiations,  presented  a  public- 
private  partnership  research  plan  under 
which  they  committed  to  provide  up  to 
$2  million  per  year  for  the  research 
under  a  one  for  two  match. 

On  a  related  effort,  non-EPA 
Negotiating  Committee  members 
requested  on  July  14. 1993.  in  a  letter  to 
EPA's  Administrator,  consideration  of 


reallocation  of  Agency  researdi  funds  to 
support  the  research  needs  described 
above.  The  July  14, 1993  letter  also 
spoke  of  the  need  for  the  Agency  to 
commit  funds  necessary  to  adequately 
collect,  manage,  and  analyze  data 
collected  under  the  ICR.  A  number  of 
Negotiating  Committee  members 
believed  that,  without  additional  federal 
research  and  data  management  funding, 
the  ICR  data  generated  by  systems 
would  not  be  particularly  useful  in 
developing  the  ESWTR  or  Stage  2  D/ 
DBP  Rule. 

The  Negotiating  Committee  agreed 
that  more  data,  especially  monitoring 
data,  should  be  collected  under  the  ICR 
to  assess  possible  shortcomings  of  the 
SWTR  and  develop  appropriate 
remedies,  if  needed,  to  prevent 
increased  risk  from  microbial  disease 
when  systems  began  complying  with  the 
new  D/DBP  Rule.  It  was  also  agreed  that 
EPA  would  propose  an  interim  ESWTR 
for  systems  serving  greater  than  10,000 
people  that  included  a  wide  range  of 
regulatory  alternatives.  Data  gathered 
under  the  KZR  would  form  the  basis  for 
developing  the  most  appropriate  criteria 
among  the  options  presented  in  the 
proposed  interim  ESWTR,  and 
eventually  for  a  long-term  ESWTR  that 
would  include  possible  refinements  to 
the  interim  ESWTR  and  be  applicable  to 
all  system  sizes.  Both  of  these  ESWTR 
rules  would  become  effective 
concurrently  with  the  requirements  of 
the  Stage  1  D/DBP  rule  for  the 
respective  different  system  sizes. 

The  Negotiating  Committee  also 
agreed  that  additional  data  on  the 
occurrence  of  disinfectants,  DBPs, 
potential  surrogates  for  DBPs.  source 
water  and  within-treatment  conditions 
affecting  the  formation  of  DBPs,  and 
bench-pilot  scale  information  on  the 
treatability  for  removal  of  DBP 
precursors  would  be  useful  for 
developing  Stage  2  D/DBP  regulatory 
criteria  beyond  those  currently  being 
considered  for  proposal  in  Stage  1.  To 
this  end.  today's  proposed  ICR  rule, 
which  would  require  this  additional 
information,  was  accepted  as  necessary 
and  reasonable  by  the  Negotiating 
Committee. 

ni.  Discussion  of  Proposed  Rule 

A.  Enhanced  Surface  Water  Treatment 
Bequirements 

1.  Need  for  Enhanced  SWTR 

The  SWTR,  which  became  effective 
on  December  31. 1990,  requires  all 
systems  using  surface  water,  or  ground 
water  under  the  direct  influence  of 
surface  water,  to  disinfect.  It  also 
requires  all  such  systems  to  fiher  their 
water  unless  they  can  demonstrate  that 
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they  have  an  effective  watershed' 
protection  program  and  can  meet  other 
EPA-specified  requirements.  The  S\VTR 
also  specifies  that  systems  using  surface 
water  must  treat  water  to  remove/ 
inactivate  at  least  99.9%  (3  logsio)  of  the 
Giardia  lamblia  cysts  (a  protozoan)  and 
at  least  99.99%  (4  logSio)  of  the  viruses. 
The  SWTR  does  not  require  a  system  to 
monitor  its  source  water  or  drinking 
water  for  these  pathogens. 

During  the  development  of  the  SWTR. 
the  United  States  experienced  its  first 
large  recognized  waterbome  disease 
outbreak  of  cryptosporidiosis,  caused  by 
the  protozoan,  Cryptosporidium  (Hayes 
et  al..  1989).  Other  outbreaks  caused  by 
this  pathogen  have  since  been  reported 
both  in  the  United  States  and  other 
countries.  Because  of  the  lack  of  data 
before  1989  on  Cryptosporidium  oocyst 
occurrence  and  susceptibility  to 
treatment.  EPA  decided  to  regulate  this 
pathogen  in  a  future  rulemaking,  rather 
than  to  delay  publication  of  the  SWTR 
until  these  data  were  available.  EPA  and 
others  are  now  performing  research  to 
understand  the  health  risks  posed  by 
Cryptosporidium.  Although  some 
occurrence  and  treatment  data  are  now 
available,  EPA  believes  that  much  more 
is  needed  before  EPA  can  promulgate  a 
suitable  regulation  for  Cryptosporidium. 
EPA  is  planning  to  propose  an  MCLG 
and  treatment  technique  requirement  for 
Cryptosporidium  in  the  ESWTR.  and 
use  the  data  from  this  rule  to  determine 
the  need  for,  and  sp>ecifics  of.  that 
regulation. 

Another  shortcoming  of  the  SWTR  is 
that  a  3-log  removal/inactivation  of 
Giardia  and  a  4-log  removal/inactivation 
of  enteric  viruses  may  be  inadequate 
when  a  system  is  supplied  by  a  poor 
quality  source  water.  In  developing  the 
SWTR,  EPA  assumed  on  the  basis  of 
data  available  at  that  time,  that  this  level 
of  treatment  was  adequate  for  most 
systems.  The  Agency  published 
associated  guidance  recommending 
greater  treatment  for  systems  supplied 
by  poor  quahty  source  waters  (D'A. 
1991). 

Subsequent  data  on  Giardia  densities 
in  source  water  and  drinking  water 
(LeChevallier  et  al..  1991a.b).  however, 
bring  into  question  the  assumption  that 
the  treatment  specified  in  the  SWTR 
was  adequate  for  most  systems.  These 
new  data  suggest  that  Giardia  cyst 
concentrations  in  the  source  waters  of 
many  systems  may  be  too  great  for  the 
sf)€cified  minimum  level  of  treatment  to 
adequately  control  waterbome  giardiasis 
(to  be  discussed  in  the  preamble  of  the 
forthcoming  proposed  interim  ESWTR). 

As  a  result  of  this  uncertainty,  EPA 
needs  much  more  data  on  the 
concentration  of  Giardia  cysts  and 


viruses  for  various  qualities  of  source 
waters,  with  variation  over  time  and 
seasonal  influences,  to  determine  the 
need  for  additional  treatment  to  provide 
adequate  Giardia  and  virus  control.  In 
addition,  EPA  needs  more  field  data  on 
the  effectiveness  of  different  types  of 
water  treatment  for  controlling  these 
pathogens. 

If  these  new  data  indicate  that  EPA's 
original  assumption  was  correct,  i.e., 
that  only  a  small  percentage  of  systems 
have  source  water  Giardia  and  virus 
concentrations  that  are  too  great  for 
adequate  control  under  the  SWTR.  then 
guidance  (EPA.  1991)  may  suffice  and 
no  revision  of  the  SWTR  would  be 
needed.  In  contrast,  if  a  high  p>ercentage 
of  systems  have  elevated  concentrations 
of  Giardia,  then  EPA  believes  that  the 
SWTR  may  need  to  be  revised  to  require 
additional  treatment  for  such  systems. 

If  the  data  indicate  that  a  revision  of 
the  SWTR  is  needed,  then  one 
regulatory  option  would  be  to  tailor 
required  treatment  levels  to  Giardia 
concentrations  in  the  source  water.  For 
example,  the  Agency  might  require  a 
system  to  achieve  at  least  a  99.9  percent 
(3-log)  reduction  if  the  source  water(s) 
contained  less  than  1  cyst/100  liters,  a 
99.99  percent  (4-log)  reduction  if  the 
source  water(s)  contained  1  to  9  cysts/ 
100  liters,  a  99.999  percent  (5-log) 
reduction  if  the  source  water(s) 
contained  10  to  99  cysts/100  liters,  and 
a  99.9999  percent  (6-log)  reduction  if 
the  source  water(s)  contained  more  than 
99  cysts/100  hters.  These  suggested 
level  of  treatment  requirements  are 
consistent  with  existing  EPA  Guidance 
(USEPA  1991).  Based  on  the  dose 
response  curve  developed  by  Rose  et  al 
(1991)  these  levels  of  treatment  have 
been  predicted  to  ensure  a  risk  of  less 
than  1  infection  per  10.000  people  per 
year.  The  concept  of  utilities  providing 
higher  levels  of  treatment  to  meet  a 
desired  acceptable  risk  level  will  be  one 
of  the  options  discussed  in  the  preamble 
of  the  forthcoming  proposed  ESWTR. 
The  data  collected  under  today's 
monitoring  rule,  if  promulgated,  could 
be  used  as  the  basis  for  the  treatment 
level  prescribed. 

If  EPA  decides  to  revise  the  SWTR 
according  to  the  above  or  similar 
approach,  then  the  monitoring  data 
would  assist  the  Agency  in  determining 
the  most  appropriate  manner  for 
calculating  source  water  pathogen 
densities.  For  example,  options  include 
the  arithmetic  means,  geometric  means, 
highest  value,  or  a  90th  percentile  value 
(e.g..  for  ten  data  points,  the  system 
would  select  the  second  highest,  or  for 
18  data  points,  the  system  would  select 
the  third  highest).  These  options  will  be 
discussed  in  greater  detail  in  the 


forthcoming  proposed  interim  ESWTR. 
These  proposed  revisions  would  be 
modified  or  withdrawn  based  on 
monitoring  data  collected  under  the 
present  rule. 

In  simfimary.  today's  proposed  rule,  if 
promulgated,  would  provide  the  Agency 
with  much  needed  field  data  to 
determine  the  need  for  amending  the 
SWTR  to  control  microorganisms  in  an 
appropriate  maimer.  Data  collected 
under  this  proposed  rule  could  also 
form  the  basis  oy  which  systems  could 
establish  levels  of  treatment,  perhaps 
beyond  those  minimally  required  imder 
the  SWTR,  that  are  appropriate  for 
controlling  microbial  risk  while 
complying  with  new  D/DBP  regulations. 
EPA  understands  that  the  water 
industry  may  voluntarily  provide 
additional  useful  data  for  these 
purposes.  The  data  collected  under 
today's  proposed  rule,  if  promulgated, 
would  also  support  the  long-term 
ESWTR  rule. 

2.  Monitoring  and  Reporting 
Requirements  and  Rationale 

The  rule  would  require  systems  using 
surface  water  that  serve  a  population 
greater  than  100.000  (about  233  systems 
nationally)  to  monitor  their  influent  to 
each  plant  for  Giardia  cysts. 
Cryptosporidium  oocysts,  "total 
culturable  viruses"  (hereafter  referred  to 
as  "viruses",  unless  otherwise 
indicated),  fecal  coliforms  or 
Escherichia  coli,  and  total  coliforms. 
Monitoring  would  be  monthly  for  18 
months.  If  a  plant  has  several  sources  of 
water,  the  system  must  sample  the 
blended  water  from  all  sources  or,  if  this 
is  not  possible,  sample  the  source  with 
the  expected  highest  pathogen 
concentration.  If,  during  the  first  twelve 
months  of  monitoring,  any  pathogen 
were  to  exceed  a  density  of  one/liter,  or 
if  the  detection  limit  for  any  pathogen 
exceeds  one/liter,  the  system  would  be 
required  to  monitor  their  finished  water 
for  the  entire  set  of  pathogens  and 
indicators  at  the  same  frequency  as 
source  water  sampling  for  the  remaining 
months. 

Under  this  rule,  systems  would  not  be 
required  to  continue  monitoring  for 
viruses  if:  (1)  viruses  are  not  detected  in 
the  source  water  at  the  intake  (for  each 
plant)  during  the  first  twelve  months  of 
monitoring,  or  (2)  the  system  has  tested 
the  source  water  at  the  intake  (for  each 
plant)  for  either  total  coliforms  or  fecal 
coliforms  at  least  five  times  per  week 
between  [insert  first  day  of  month.  4 
months  prior  to  the  promulgation  date 
of  this  rule!  and  (insert  first  day  of 
month.  2  months  after  the  promulgation 
date  of  this  rule],  and  the  density  of 
total  coliforms  or  fecal  coliforms  is  less 
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than  100  coIonies/lOO  ml  or  20 
colonies/ 100  ml.  respectively,  for  at 
least  90%  of  the  samples. 

For  surface  water  systems  that  serve 
between  10,000  and  100,000  people,  the 
rule  would  require  source  water 
monitoring  at  the  intake  of  each  plant 
for  the  organisms  listed  above,  except 
that  they  would  not  have  to  monitor  for 
viruses.  Monitoring  for  this  category  of 
systems  would  be  every  two  months  for 
12  months.  The  rule  would  require  all 
systems  serving  more  than  10,000 
people  to  provide  the  above  monitoring 
data  and  other,  system -specific 
information  to  EPA.  The  rule  would  not 
apply  to  systems  that  purchase  all  of 
their  water  h^m  other  systems. 

The  rationale  for  requiring  this 
information  is  to  provide  EPA  with 
much  needed  data  on  the  concentrations 
and  variations  with  time  of  viral  and 
protozoan  pathogens  in  various  types  of 
source  waters.  It  would  also  help  EPA 
evaluate  whether  current  assumptions 
on  water  treatment  removal  efficiencies 
for  pathogenic  protozoa  and  viruses  are 
appropriate.  Together,  these  data  and 
the  data  on  source  water  concentrations 
would  provide  EPA  and  the  system  a 
better  understanding  of  pathogen 
concentrations  following  treatment, 
which  would  allow  for  a  more  accurate 
assessment  of  the  pathogen  levels  and 
the  associated  health  risk  to  which  the 
public  may  be  exposed.  These  data, 
along  with  possible  additional  data  on 
dose-response  patterns,  pathogen  strain 
differences,  and  cyst/oocyst  viability 
measures,  would  allow  EPA  to 
determine  the  circumstances  under 
which  the  SWTR  is  not  adequate  and  to 
revise  this  rule  accordingly  to  overcome 
any  shortrxjmincs. 

The  data  wouid  also  help  EPA 
characterize  occurrence  relationships 
among  Giardia  cysts,  Cryptosporidium 
oocysts,  and  viruses.  For  example,  these 
data  would  help  the  Agency  evaluate 
the  merits  of  using  Giardia  as  the 
primary  target  to  define  treatment 
requirements,  as  it  did  in  the  SVVTR.  In 
addition,  the  data  may  help  EPA 
identify  and  prevent  treatment  changes 
that  systems  might  inappropriately 
consider  to  meet  the  forthcoming  D/DBP 
rule. 

The  source  water  data  collected  under 
this  rule  might  also  be  used  for 
determining  appropriate  levels  of 
treatment  for  particular  systems  serving 
more  than  10,000  people,  if  minimum 
treatment  requirements  were  speciBed 
as  a  function  of  source  water  quality 
conditions  under  the  interim  ESWTR. 

EPA  would  not  require  systems 
serving  between  10,000  and  100,000 
people  to  monitor  treated  water  because 
the  Agency  believes  that  sufQcient  data 


for  microorganisms  would  be  provided 
by  the  larger  systems,  which  are 
generally  better  able  to  fund  the 
collection  of  the  needed  data.  EPA 
would  also  not  require  these  sized 
systems  to  monitor  viruses  in  source 
waters  because  the  Agency  believes  that 
the  larger  systems  would  provide 
sufficient  data  to  establish  any 
relationship  between  the  viruses  and  the 
two  protozoan  pathogens  being 
monitored,  regarding  source  water 
densities  and  treatment  e^ctiveness. 
The  Agency,  in  the  absence  of  data 
suggesting  otherwise,  would  continue  to 
use  Giardia,  possibly  including 
Cryptosporidium,  as  the  primary  target 
organism(s)  for  regulation,  given  their 
greater  disinfection  resistance  compared 
to  most  other  organisms,  and 
consequently  less  data  would  be  needed 
for  the  viruses. 

The  data  from  these  larger  systems 
would  also  be  useful  for  estimating 
pathogen  concentrations  in  many  source 
waters  serving  systems  with  fewer  than 
10,000  people,  which  EPA  believes 
typically  do  not  have  the  financial 
resources  or  technical  expertise  to 
collect  and  process  the  samples  as  part 
of  the  above  monitoring  requirements. 
The  Agency  would  use  the  large  system 
data  to  define  the  relationship  between 
the  pathogen  concentrations  in  the 
source  water  and  the  concentrations  of 
potential/existing  microbial  indicators 
of  water  quality.  If  such  a  relationship 
were  found,  then  small  systems  could 
use  one  or  more  of  these  easily- 
measured  indicators  to  estimate 
pathogen  concentrations  in  their  source 
waters. 

In  addition,  small  systems  that  use  the 
same  source  water  and  are  in  the  same 
vicinity  as  a  large  system  may  be  able 
to  use  the  same  pathogen  concentrations 
measured  by  the  large  system  as  a  basis 
for  determining  the  minimum  level  of 
treatment  required.  Finally.  EPA  may  be 
able  to  use  these  data  to  develop 
national  occurrence  patterns  that  would 
allow  the  Agency  to  establish  more 
appropriate  treatment  criteria  for  small 
systems.  By  characlerizing  source  water 
quality  using  any  one  or  a  combination 
of  these  three  approaches,  a  small 
system  could  evaluate  the  effectiveness 
of  treatment  in  place  for  pathogen 
control  and  determine  the  need  for 
additional  treatment  steps. 

The  Agency  requests  suggestions  for 
assessing  pathogen  exposure  in  small 
systems  in  addition  to  the  three 
approaches  provided  above.  Following 
the  full  compilation  of  data  under  the 
ICR  and  other  research  developments, 
EPA  is  considering  proposing  a  long- 
terra  ESWTR  that  would  include  criteria 
by  which  systems  serving  less  than 


10,000  people  could  determine 
appropriate  levels  of  treatment  for 
different  source  water  qualities. 

As  stated  above,  under  this  proposed 
ICR.  systems  using  surface  water  and 
serving  more  than  100,000  people 
would  be  required  to  monitor  their 
finished  water  for  the  entire  set  of 
pathogens  and  indicators  if  any 
pathogen  density  in  the  source  water 
were  to  exceed  one/liter.  Since  pathogen 
occurrence  in  a  particular  source  water 
can  vary  by  several  orders  of  magnitude, 
a  pathogen  density  of  slightly  greater 
than  one/liter  during  one  month  might 
be  followed  by  considerably  greater 
densities  in  subsequent  mondis. 
Requiring  a  system  to  monitor  its  raw 
and  filtered  water  concurrently  in  the 
months  following  a  source  water 
pathogen  concentration  of  greater  than 
one/liter  would  be  more  likely  to  result 
in  pathogen  detection  in  the  filtered 
water  compared  to  a  situation  where 
source  water  pathogen  densities  are  less 
than  one/liter.  EPA  believes  that,  at 
Giardia  ocoirrence  levels  above  one/ 
liter  or  virus  occurrence  levels  above 
10/Iiter,  a  3-log  Giardia  reduction  or  4- 
log  virus  reduction,  depending  upon  the 
efficacy  of  treatment,  should  still  be 
countable  in  the  treated  water.  At  a 
density  less  than  one/liter  in  source 
water,  the  sample  volume  needed  to 
detect  [>athogens  in  treated  waters 
would  be  unreasonably  high  and 
technically  difficult  to  achieve. 

To  avoid  virus  monitoring  that  is 
likely  to  be  uninformative  because  of 
exceptionally  good  source  water  quality. 
EPA  would  allow  two  circumstances 
under  which  a  system  that  serves  more 
than  100,000  f)eople  could  forgo  all  or 
part  of  the  virus  monitoring 
requirement.  In  one  case,  a  svstem  that 
does  not  detect  any  viruses  during  the 
first  twelve  months  of  monitoring  would 
not  be  required  to  monitor  viruses 
during  ihe  last  six  months  of 
monitoring.  In  the  other  case,  if  a  system 
has  monitored  for  total  coliforms  or 
fecal  coliforms  in  the  source  water  for 
at  least  five  days/week  every  week  for 
six  months  before  the  effective  date  of 
this  rule,  and  90  percent  of  all  samples 
are  no  greater  than  100  total  coliform/ 
100  ml  or  20  fe<al  coliforms/100  ml,  the 
system  may  forgo  the  virus  monitoring 
requirement,  per  approval  by  EPA  upon 
submission  of  this  data.  EPA  believes 
that  systems  that  do  not  detect  viruses 
during  a  full  year  of  monitoring,  or 
where  the  densities  of  total  coliforms  or 
fecal  cohforms  do  not  exceed  the  values 
specified  in  the  SWTR  above  which  a 
system  is  required  to  filter,  could 
assume  that  treatment  that  removes/ 
inactivates  Giardia  satisfactorily  would 
also  reduce  viruses  to  a  safe  level. 
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One  issue  raised  during  rule 
development  is  whether  a  system  could 
submit  previously  collected  monitoring 
data  in  lieu  of  part  or  all  of  the  data 
required  by  this  rulemaking.  EPA 
believes  such  data  would  be  useful  only 
if  (1)  the  laboratory  used  the  same 
analytical  methods  approved  under  this 
rulemaking,  (2)  the  Agency  has  some 
assurance  that  the  laboratory  used 
adequate  quality  assurance  procedures 
in  analyzing  the  samples,  (3)  the  system 
provides  all  data,  rather  than  selected 
data,  and  that  these  data  include 
seasonal  information,  and  (4)  the 
laboratory  analyzed  the  full  set  of 
pathogens  and  bacterial  indicators 
required  by  this  rule  so  that  microbial 
interrelationships  can  be  evaluated.  The 
Agency  solicits  comment  on  whether  to 
allow  systems  to  submit  previously 
collected  data  in  lieu  of  the 
requirements  of  this  rulemaking  and,  if 
so,  the  appropriateness  of  the  criteria 
outhned  above  regarding  the 
admissibility  of  such  data. 

Another  issue  is  whether  EPA  should 
require  systems  to  submit  some 
percentage  of  their  processed 
microbiological  samples  to  the  Agency 
or  someother  repository  for  archiving. 
Such  a  repository  would  allow  EPA, 
States,  systems,  and  research  centers  to 
study  the  samples  in  the  future  for  any 
newly  identified  pathogens  or  any 
additional  relationships.  Also,  a 
repository  could  allow  for  very  efficient 
research  since  particular  samples  of 
interest  could  be  selected  from  the  same 
sites  based  on  previous  ICR  monitoring 
results.  The  previous  data  could,  in  part, 
be  validated  using  new  analytical 
methods  that  become  available  in  the 
future.  An  examination  of  archived  data 
may  allow  EPA  to  require  monitoring  of 
an  easily  measured  indicator  rather  than 
pathogens  in  any  future  rulemaking. 

If  the  Agency  determines  that 
archiving  is  appropriate,  based  on 
public  comments  received,  EPA  would 
facilitate  its  implementation  by  making 
any  requirement  as  simple  as  possible 
for  systems  and  laboratories.  For  this 
purpose,  EPA  intends  to  serve  as  the 
repository  for  all  archived  samples 
under  this  rule.  For  Giardia/ 
Cryptosporidium  samples,  systems/ 
laboratories  would  collect  a  total 
volume  of  at  least  140L  and  1400L  for 
raw  and  treated  waters,  respectively, 
and  send  approximately  one-fourth  of 
the  sample  concentrate  (V4  of  the  pellet), 
i.e.,  about  5  ml  of  sediment  in  5  ml  of 
formalin,  to  EPA  for  archiving  under 
refrigeration.  For  viruses,  systems/ 
laboratories  would  collect  a  total 
volume  of  at  least  200L  and  1400L  for 
raw  and  treated  waters,  respectively, 
and  ship  a  100-ml  fiher  eluant  (pH 


neutralized)  on  dry  ice  to  EPA  for  each 
sample. 

EPA  solicits  comment  on  the 
feasibility  and  utility  of  archiving 
samples. 

EPA  also  requests  comment  on  the 
option  for  requiring  systems  to  collect 
particle  size  count  data  within  the 
treatment  plant  in  lieu  of,  or  in  addition 
to,  finished  water  monitoring  for 
Giardia  and  Cryptosporidium.  The 
intent  of  the  finished  water  monitoring 
is  to  provide  data  on  removal 
efficiencies  throughout  the  treatment 
process,  and  applicability  of  pathogen 
removal  credits  for  various  treatment 
processes.  However,  because  suspended 
solids  in  some  source  waters  may  clog 
the  filters  and  thus  Urait  the  sample 
volume  collected,  systems  may  only  be 
able  to  determine  an  upper  limit  for 
pathogen  concentration,  i.e.,  less  than 
the  detection  limit,  rather  than  an  actual 
concentration.  This  problem  would 
preclude  a  system  from  calculating 
pathogen  reduction  efficiencies  by 
treatment.  Additionally,  the  analytical 
method  currently  specified  does  not 
clearly  differentiate  between  live  or 
dead  cysts/oocysts  of  Giardia  and 
Cryptosporidium.  Potential  public 
misunderstandings  of  cysts/oocysts 
detected  in  plant  effluent  is  another 
reason  to  allow  particle  count  data. 

Removal  efficiencies  indicated  by 
particle  count  data  may  approximate 
removal  efficiencies  of  Giardia  cysts  and 
Cryptosporidium  oocysts.  Particle  size 
counting  may  be  used  as  a  tool  for 
evaluating  removal  efficiencies  of 
physical  removal  processes.  Ongoing 
research  may  provide  enough 
information  to  establish  a  quantitative 
relationship  between  reductions  by 
treatment  of  particle  counts  of  specific 
size  and  reductions  of  Giardia  cysts  and 
Cryptosporidium  oocysts.  Ehie  to 
recovery  problems  of  Giardia  and 
Cryptosporidium  by  the  methodology 
and  the  inability  to  quantitate  removal 
efficiencies  in  many  waters,  the  use  of 
particle  counts  in  the  same  or  smaller 
size  range  as  Giardia  and 
Cryptosporidium  may  be  a  better 
method  for  the  evaluation  of  removal 
efficiencies  by  treatment. 

The  intent  of  the  option  for  allowing 
particle  size  measurements  in  lieu  of 
finished  water  monitoring  for  Giardia 
and  Cryptosporidium  is  to  obtain  data 
on  the  use  of  particle  count  data  as  a 
surrogate  for  Giardia  and 
Cryptosporidium  removal.  Under  this 
option  particle  counts  would  be  taken 
on  the  plant  influent,  settled  water, 
filter  effluent,  and  plant  effluent.  The 
particle  count  data  would  be  taken  on 
the  same  day  as  the  plant  influent  data 
for  Giardia  and  Cryptosporidium. 


The  particle  coimt  data  would  be 
recorded  on  a  form  similar  to  that 
shown  in  Appendix  A  of  this  preamble. 
The  data  would  be  recorded  as  particle 
size  counts  for  each  treatment  step 
between  the  plant  influent  and  effiuent. 
By  requiring  particle  size  counts  in 
increments  of  "greater  than"  values  for 
some  specified  volume  of  fiow,  removal 
efficiency  for  a  specified  particle  size 
range  (e.g..  5-10  \im),  could  be 
calculated  for  a  particular  treatment 
process.  This  would  be  done  by 
subtracting  the  count  in  the  higher  size 
range  (e.g.,  >10  ^m)  from  the  count  in 
the  lower  size  range  (e.g.,  >5  jrni)  for  the 
effluent  of  one  treatment  process  (or  the 
raw  water)  and  comparing  this  value, 
"a",  to  a  similarly  calculated  value,  "b", 
for  a  subsequent  treatment  process  (i.e., 
("a"  -  "b"]/"a"  X  100).  Removal 
efficiencies  calculated  based  upon 
particle  size  counts  in  the  ranges  of  2- 
5  ^m  and  5-10  ^m,  as  indicated  in 
Appendix  A  of  this  preamble,  may  be 
conservative  indicators  for  estimating 
the  removal  efficiency  of  Giardia  or 
Cryptosporidium  which  are  generally  in 
the  respective  size  ranges  of  3-7 
microns  and  8-12  microns,  respectively. 

EPA  solicits  comment  on  the 
following  issues  pertaining  to 
monitoring  of  particle  size  counts: 
Under  what  circumstances,  if  any, 
should  monitoring  of  particle  size 
counts  be  allowed  in  lieu  of  monitoring 
finished  water  for  Giardia  and 
Cryptosporidium?  What  particle  size 
ranges  and  sample  volumes  should  be 
monitored?  What  analytical  method(s), 
including  instrumentation,  should  be 
used  for  such  monitoring?  What  criteria 
should  be  specified  to  ensure  that 
particle  size  data  collected  from 
different  systems  could  be  appropriately 
compared?  What  criteria  should  be 
specified  to  ensure  that  the  particle  size 
measurements  would  be  most 
representative  of  removal  of  Giardia  and 
Cryptosporidium?  Should  methods  in 
addition  to,  or  in  lieu  of,  particle  size 
counting,  such  as  Microscopic 
Particulate  Analysis  (MPA),  be  included 
as  a  condition  for  avoiding  finished 
water  monitoring  of  Giardia  and 
Cryptosporidium? 

3.  Reasons  for  Monitoring  Listed 
Pathogens  and  Indicators 

EPA  would  require  monitoring  of 
Giardia  concentrations  because  this 
pathogen  causes  more  reported 
waterbome  disease  outbreaks  than  any 
other  single  known  pathogen  and  is 
more  resistant  to  environmental  stresses 
and  disinfection  than  almost  all  other 
known  waterbome  pathogens.  The 
Agency  would  require  monitoring  of 
Cryptosporidium  because  this  pathogen 
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has  caused  major  waterbome  disease 
outbreaks  in  the  United  States,  England, 
and  elsewhere,  and  is  even  more 
resistant  to  disinfection  than  is  Ciardia. 
Cryptosporidium  may  also  not  be  as 
readily  removed  by  filtration  as  Giardia, 
given  its  smaller  size. 

A  number  of  enteric  viruses  have 
caused  waterbome  disease  and  they 
may  be  responsible  for  many,  if  not 
most,  of  the  outbreaks  where  a  causative 
agent  was  not  specifically  identified 
(about  half  of  all  reported  outbreaks). 
EPA  believes,  however,  that  it  would  be 
prohibitively  expensive  to  monitor  for 
all  of  them,  using  current  technology. 
Moreover,  adequate  analytical 
methodology  is  not  yet  available  for 
routine  analysis  for  many  of  them.  For 
this  reason,  the  Agency  would  require 
systems  to  monitor  total  culturable 
viruses  (as  determined  by  BGM  (Buffalo 
Green  Monkey)  tissue  cultures),  a  group 
of  enteric  viruses  that  are  commonly 
found  in  fecally  polluted  waters  and 
which  EPA  believes  are  at  least 
somewhat  representative  of  other 
pathogenic  enteric  viruses.  Total 
culturable  viruses  contain  some  strains 
that  are  capable  of  causing  waterbome 
disease,"  have  been  widely  studied  for 
many  years,  and  analytical  methods  are 
far  better  defined  for  them  than  is  the 
case  for  many  specific  enteric  viruses. 
EPA  believes  that  monitoring  for  total 
culturable  viruses  is  useful  both  because 
this  group  of  viruses  contains  pathogens 
and  is  a  potential  indicator  for  other 
viral  pathogens. 

Some  individuals  believe  that  systems 
which  satisfactorily  control  for  Giardia 
cysts  will  adequately  control  for 
pathogenic  vimses,  since  viruses 
generally  are  much  less  resistant  to 
disinfection  than  are  Giardia  cysts,  and 
thus  virus  monitoring  is  not  warranted 
under  this  rulemaking.  They  point  out 
that,  based  on  the  Guidance  Manual  to 
the  Surface  Water  Treatment 
Requirements  (EPA,  1991),  the 
disinfection  CT  values  (disinfection 
concentration  in  mg/1  x  disinfection 
contact  time  in  minutes)  for  achieving 
the  SWTR  compliance  level  inactivation 
of  viruses,  which  is  based  on  hepatitis 
A  inactivation  data,  is  about  one  to  two 
orders  of  magnitude  below  that  for 
achieving  the  SWTR  compliance  level  of 
inactivation  of  Giardia. 

EPA,  however,  does  not  believe  that 
sufficient  data  are  yet  available  to 
conclude  that  the  Ciardia  density  in 
source  waters  is  an  adequate  gauge  to 
define  the  necessary  treatment  for 
vimses  in  all  types  of  source  waters. 
The  Agency  is  not  aware  of  data  on 
relative  densities  between  Giardia  and 
vimses  in  source  water.  If  the  vims 
concentration  in  some  source  waters 


greatly  exceeds  that  of  Giardia,  and 
some  pathogenic  vimses  are 
significantly  more  resistant  to 
disinfection  than  is  hepatitis  A,  an 
adequate  treatment  for  Giardia  may  not 
result  in  adequate  control  of  vimses. 
Moreover,  the  Agency  notes  that  vimses 
have  often  been  detected  in  fully  treated 
waters  (i.e.,  coagulation,  sedimentation, 
filtration,  and  disinfection)  (Gerba  and 
Rose,  1990;  Payment  et  al.,  1985;  Hurst, 
1991),  and  it  is  not  aware  of  any  data 
demonstrating  that  vimses  in  raw  water 
or  treated  water  are  usually  or  always 
accompanied  by  Giardia  cysts.  The 
Agency  also  notes  that  the  CT  values  for 
vimses  in  the  Guidance  Manual  to  the 
SWTR  (EPA,  1991)  were  based  upon 
laboratory  studies  on  free  (i.e.,  non- 
aggregated)  vimses;  in  environmental 
waters,  vimses  are  usually  aggregated  or 
associated  with  cell  debris,  some  of 
which  may  not  be  removed  entirely  by 
filtration  processes.  Such  cell-associated 
aggregates  are  considerably  more 
resistant  to  disinfection  than  free 
vimses  (Williams,  1985;  Sobsey  et  al., 
1991).  Moreover,  some  pathogenic 
enteric  vimses  may  be  substantially 
more  resistant  to  disinfection  than 
others  (Keswick  et  al.,  1985). 

Because  of  these  uncertainties,  it  may 
not  be  appropriate  to  assume  that  by 
controlling  Giardia  densities,  systems 
will  adequately  control  viral  pathogens. 
EPA  needs  monitoring  data  from  many 
systems  nationwide  to  determine  the 
level  of  treatment  needed  to  control 
vimses.  Specifically,  the  Agency  needs 
to  determine  the  extent  to  which 
Giardia  are  present  in  source  waters 
when  vimses  are  present.  The  Agency 
also  needs  to  determine  what  minimum 
level  of  disinfection  inactivation  is 
necessary  for  surface  water  supplies  to 
ensure  adequate  vims  control, 
regardless  of  Giardia  densities.  These 
data  will  allow  the  Agency  to  determine 
whether  a  system  that  consistently 
provides  an  overall  Giardia  reduction  of 
3-logs  (of  which  at  least  0.5-log  is  due 
to  disinfection  alone)  or  any  greater 
reduction  level  for  Giardia,  will  also 
consistently  provide  an  adequate 
control  for  viruses,  especially  in  cases 
where  vims  densities  in  source  waters 
are  much  higher  than  those  for  Ciardia. 
Information  collected  under  this  mle 
would  provide  part  of  these  data.  The 
Agency  believes  that  these  data,  along 
with  a  more  intensive  voluntary 
monitoring  effort  among  a  small  number 
of  systems,  should  clarify  this  situation 
sufficiently  to  allow  it  to  develop 
suitable  revisions  to  the  SWTR. 

With  regard  to  bacterial  pathogens, 
EPA  believes  that  pathogenic  protozoa 
and  many  waterbome  vimses  are  more 
resistant  to  environmental  stress  and 


disinfection  than  most  enteric  bacteria 
that  cause  waterbome  disease.  Thus  a 
system  that  protects  the  public  from 
pathogenic  protozoa  and  vimses  will 
concurrently  protect  them  from  most 
pathogenic  bacteria  (except  possibly  for 
those  bacteria  that  can  proliferate  within 
the  distribution  system  or  which  have 
special  protective  factors).  For  this 
reason,  EPA  would  not  require  these 
systems  to  monitor  pathogenic  bacteria 
in  the  source  water  or  in  treated  water. 

While  EPA  would  not  require  systems 
to  monitor  pathogenic  bacteria,  the 
Agency  would  require  them  to  monitor 
potential  bacterial  indicators  for 
waterbome  pathogens  in  source  water 
and  treated  water.  Under  this  mle,  EPA 
is  proposing  to  require  systems  to 
monitor  for  total  coliforms  and  either 
fecal  coliforms  or  E.  coli.  Total  coliforms 
and  fecal  colifomis  have  been  used 
widely  for  decades  to  assess  source 
water  quality,  testing  for  these  two 
groups  of  bacteria  is  very  simple  and 
inexpensive,  and  systems  are  familiar 
with  these  tests.  Total  coliforms  are 
usually  much  more  numerous  in  water 
than  fecal  coUforms,  and  therefore 
enumeration  in  source  waters  and 
treated  water  is  more  sensitive  than 
with  fecal  coUforms.  However,  fecal 
coliforms  are  a  better  indicator  of  fresh 
fecal  contamination  than  are  total 
coliforms.  Because  the  bacterium  E.  coli 
is  more  closely  related  to  fresh  fecal 
pollution  and  to  gastrointestinal  illness 
among  bathers  than  are  fecal  coliforms, 
EPA  would  allow  a  system  to  analyze 
for  E.  coli  in  lieu  of  fecal  coliforms. 

EPA  sohcits  comment  on  the 
requirement  to  monitor  the  specific 
pathogens  and  bacterial  indicators 
mentioned  above.  The  Agency 
specifically  seeks  comment  on  whether 
to  require  systems  to  monitor  both  fecal 
coliforms  and  E.  coli,  rather  than  one  or 
the  other.  In  addition,  the  Agency  may 
include  a  requirement  to  monitor  for 
two  other  potential  indicators — 
Clostridium  perfringens  [C.  perfringens) 
and  coliphage  which  are  discussed 
below. 

Clostridium  perfringens.  C. 
perfringens  is  a  bacterium  that  is 
common  in  the  intestinal  tract  of  warm- 
blooded animals.  This  organism  forms 
an  endospore  in  the  environment  that  is 
extremely  resistant  to  environmental 
stresses  and  disinfection.  Of  the  more 
than  60  species  of  Clostridium,  C. 
perfringens  is  the  one  most  consistently 
associated  with  human  fecal  wastes 
(Cabelli,  1977).  It  is  consistently  present 
in  human  feces  at  a  relatively  high 
density  (Bisson  and  Cabelli,  1980)  and 
appears  to  be  excreted  in  greater 
numbers  than  are  fecal  pathogens 
(NATO,  1984).  There  is  controversy  over 
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whether  other  important  animal  hosts 
exist,  since  C.  perfringens  spores  are 
widely  found  in  terrestrial  and  aquatic 
environments  (Cabelli,  1977).  The 
survivability  of  C.  perfringens  spores  in 
water  and  their  resistance  to  treatment 
compared  to  the  pathogens  is  much 
greater  than  other  indicators  (Bonde. 
1977).  except  possibly  for  Giardia  and 
Cryptosporidium.  Analysis  is  relatively 
easy  and  inexpensive.  The  European 
Community  has  a  supplementary 
standard  for  the  endospores  of  sulfile- 
reducing  Clostridium  for  drinking 
waters. 

Recently.  Payment  and  Franco  (1993) 
published  a  paper  that  showed  that  C. 
perfringens  may  be  a  suitable  indicator 
for  viral  and  protozoan  pathogens  in 
both  raw  water  and  filtered  water.  In 
this  study,  the  investigators  collected 
large-volume  samples  from  three  water 
treatment  plants  and  analyzed  them  for 
Giardia  cysts.  Cryptosporidium  oocysts, 
cultivable  human  enteric  viruses. 
Clostridium,  and  somatic  and  male- 
specific  coliphage.  They  found  that 
Clostridium  densities  were  significantly 
correlated  with  the  densities  of  viruses, 
cysts,  and  oocysts  in  river  water  and 
with  viruses  and  oocysts  (but  not 
Giardia  cysts)  in  filtered  water. 

For  the  above  reasons.  E!PA  is 
considering  a  requirement  that  systems 
monitor  their  source  and  filtered  water 
for  C.  perfringens  at  the  same  frequency 
as  is  being  proposed  for  the  other 
organisms.  C.  perfringens  may  be 
appropriate  as  a  low  cost  monitoring 
indicator  for  estimating  pathogen 
densities  in  the  source  water  and/or  for 
defining  treatment  effectiveness.  If 
feasible,  such  an  indicator  could  greatly 
reduce  monitoring  costs  for  determining 
appropriate  levels  of  treatment  to 
address  microbial  concerns.  This  would 
be  of  special  benefit  for  smaller  systems 
under  the  long-term  ESWTR.  EPA 
solicits  comment  on  this  issue. 

Coliphage.  The  Agency  also  seeks 
comment  on  the  utility  of  coliphage  as 
an  indicator  of  pathogen  presence. 
CoHphages,  which  are  viruses  that  infect 
the  bacterium  £.  coli,  are  far  simpler  to 
analyze  than  other  viruses  and  are.  like 
E.  coli.  generally  associated  with  fecal 
contamination.  They  have  often  been 
discussed  as  a  possible  indicator  of 
treatment  effectiveness  for  enteric 
viruses.  Coliphages  are  commonly 
categorized  into  two  groups:  the  somatic 
phage  and  the  male-specific  (or  F- 
specific)  phage.  The  somatic  phage  gain 
entry  into  £.  coli  cells  via  the  cell  wall, 
while  the  male-specific  phage  gain  entry 
only  through  the  sex-pili  of  those  E.  coli 
cells  that  have  them  (referred  to  as  male 
cells). 


Because  coliphages  are  so  much 
simpler  to  analyze  than  human  viruses, 
EPA  wants  to  determine  whether 
systems  can  use  coliphages  to  indicate 
the  presence  of  the  human  viruses  in 
source  waters  and  filtered  water.  Data 
on  relative  densities  in  natural  waters 
are  sparse.  Somatic  phages  are  common 
in  the  feces  of  humans  and  other 
animals  but.  unlike  human  viruses, 
some  of  them  apparently  can  multiply 
in  natural  water,  probably  in  species 
other  than  E.  coli.  Male-specific  phages 
are  not  common  in  humans  and  other 
animals,  but  are  common  in  sewage, 
suggesting  they  can  multiply  in  the 
sewerage  system  (lAWPRC,  1991).  Data 
on  the  relative  resistance  and  removal  of 
coliphages  and  human  viruses  during 
the  water  treatment  process  is  also 
scarce,  and  the  data  which  exist  are 
inconsistent,  especially  for  the  somatic 
phages  (lAWPRC,  1991).  Some  of  the 
male-specific  phages  (e.g.,  MS2). 
however,  appear  to  be  more  resistant  to 
chemical  disinfection  than  most 
waterbome  pathogens  (Sobsey,  1989). 

One  recent  study  suggests  that 
coliphages  aiQ  suitable  as  an  indicator 
for  viruses,  at  least  in  filtered  water.  In 
the  Payment  and  Franco  (1993)  study 
indicated  above,  the  densities  of  somatic 
coliphages  (£.  coli  CN13  host)  were 
statistically  correlated  with  human 
enteric  viruses  and  Cryptosporidium 
oocysts  (but  not  Giardia  cysts)  in 
filtered  water,  and  not  in  river  water. 
Male-specific  coliphages  [Salmonella 
typbimurium  \VG49  host)  were 
correlated  with  human  enteric  viruses 
in  filtered  water,  but  not  in  river  water. 
The  male-specific  coUphages  were  also 
correlated  with  Giardia  cysts,  but  not 
Cryptosporidium  oocysts,  in  river  water. 

in  another  study,  Havelaar  et  al. 
(1993)  compared  the  concentrations  of 
culturable  viruses  (BGM  cell  line)  with 
those  of  thermotolerant  coliforms,  fecal 
streptococci,  and  male-specific  RNA 

Ehages  [Salmonella  typbimurium  WG49 
ost)  for  a  variety  of  water  types.  The 
investigators  found  that  the  male- 
specific  phages  were  significantly 
correlated  (significant  at  P  <1%)  with 
culturable  virus  concentrations  in  river 
water,  coagulated  river  water,  and  lake 
water,  but  not  for  raw  and  biologically 
treated  sewage.  They  conclude  that 
male-specific  phages  may  be  a  suitable 
indicator  for  enteric  viruses  in  fresh 
waters. 

If  data  suggest  that  one  or  both  groups 
of  coliphages  are  adequate  as  an 
indicator  of  pathogen  presence  for 
source  waters  and/or  treatment 
effectiveness.  EPA  may.  in  the  long-term 
ESWTR.  require  systems,  especially 
those  serving  populations  fewer  than 
10.000,  to  monitor  these  organisms  as 


one  basis  for  determining  what  level  of 
treatment  is  needed  to  safeguard  the 
drinking  water.  The  Agency  solicits 
comment  on  this  issue. 

4.  Rationale  for  Frequency  of  Microbial 
Monitoring 

The  rule  would  require  systems 
serving  more  than  100,000  people  to 
monitor  monthly  for  a  consecutive 
period  of  18  months,  and  for  systems 
serving  between  10.000-100,000  people 
to  monitor  every  two  months  for  a 
consecutive  12  month  period,  between 
[insert  month  beginning  three  months 
following  promulgation  date]  and  March 
1997.  Moreover,  unlike  larger  systems, 
systems  serving  between  10,000- 
100,000  people  would  not  be  required  to 
monitor  treated  water. 

The  extended  interval  of  time  within 
which  the  monitoring  can  occur  is  to 
allow  adequate  lab  capacity  to  be 
developed  and  approved  by  EPA.  EPA 
encourages  that  monitoring  begin  as 
soon  as  the  system  identifies  an  EPA 
approved  lab  for  conducting  the 
analysis.  Criteria  that  EPA  will  use  to 
approve  laboratories  for  conducting  ICR 
analysis  are  discussed  later.  Any  D/DBP 
monitoring  required  under  this  rule 
should  not  commence  until  the 
microbial  monitoring  can  begin  to  allow 
EPA  to  characterize  how  treatment 
concurrently  affects  microbial  and  DBP 
occurrence. 

The  microbial  monitoring  under  this 
nile  would  provide  EPA  with  over 
15,000  data  points  for  each  monitored 
organism  in  source  water  (about  8,000 
data  points  for  viruses)  and  probably  up 
to  4,000  data  points  for  each  monitored 
organism  in  treated  water.  EPA  believes 
that  this  amount  of  data,  complemented 
with  additional  research,  will  be 
sufficient  for  allowing  the  Agency  to 
accurately  assess  the  pathogen  exposure 
and  decipher  the  relationships  in  source 
water  densities  among  pathogens  and 
between  pathogens  and  their  potential 
indicators.  Importantly,  the  data 
provided  by  this  monitoring  schedule 
would  allow  the  Agency  to  establish  a 
database  on  pathogen  and  indicator 
densities  and  their  variations  with  time, 
including  seasonal  variations,  and  thus 
allow  the  Agency  to  revise  the  SWTR, 
if  appropriate,  in  a  reasonable  manner. 

Under  this  rule,  all  monitoring  for 
microbiological  related  parameters 
would  end  no  later  than  March  31, 
1997.  with  a  substantial  portion  of  this 
monitoring  completed  much  sooner. 
EPA  exf)ects  monitoring  completed 
during  this  period  will  allow  the 
Agency  to  a)  develop  the  most  suitable 
revisions  to  the  SWTR,  if  required,  and 
promulgate  such  a  rule  by  December 
1996.  and  b)  for  individual  systems. 
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provide  sufHcient  data  to  establish  an 
appropriate  level  of  treatment  by  June 
1998.  the  effective  date  of  the  interim 
ESWTR  that  was  agreed  to  by  the 
Negotiating  Committee  (should  such  a 
rule  become  necessary).  The  schedule 
for  such  rule  development  is  further 
described  in  section  in.C  of  this 
preamble. 

5.  Rationale  for  Reporting  Physical  Data 
and  Engineering  Information 

In  addition  to  requiring  systems  to 
monitor  for  specific  microorganisms,  the 
rule  would  also  require  each  system  to 
provide  certain  information  to  EPA 
about  the  nature  of  the  source  water  and 
treatment  processes.  Systems  serving 
greater  than  100,000  or  more  people 
would  be  required  to  submit  the  data 
indicated  in  Table  III.6  (see  section 
III.B.3)  using  data  entry  software 
developed  by  EPA.  This  information,  in 
conjunction  with  the  microbial 
occurrence  data  indicated  in  Appendix 
A  of  the  rule  and  DBP  occurrence  data 
indicated  in  Tables  III.1-III.5  (see 
section  III.B.2),  would  be  used  by  EPA 
to  analyze  relationships  between  source 
water  quahty,  treatment  characteristics, 
and  finished  water  quality  as  it  pertains 
to  both  pathogens  and  DSPs.  EPA  would 
use  the  information  collected  in  Table 
III.6  and  from  other  research  to  predict 
the  ability  of  systems  to  comply  with 
different  ESWTR  regulatory  options,  i.e., 
achieve  different  levels  of  pathogen 
removal  and  inactivation.  either  within 
existing  design  and  operation  capacity, 
or  with  system  upgrades. 

The  information  cited  above  would 
assist  EPA  in  evaluating  the  monitoring 
data  and  treatment  removal  efficiencies, 
thus  clarifying  pathogen  exposure  levels 
in  finished  water  entering  the 
distribution  system  under  real  world 
conditions.  This  would  allow  EPA  to 
develop  more  refined  regulations  or 
guidance  to  limit  pathogen  exposure. 
The  information  would  also  help 
systems  comply  with  the  forthcoming 
D/DBP  Rule  without  undermining 
pathogen  control. 

With  regard  to  treatment  processes, 
EPA  would  require  information  on  the 
type  of  disinfectant  used  and  its  dosage, 
contact  time,  and  pH;  and  the  type  of 
filter  process  used  and  the  media  size, 
depth,  and  hydrauUc  loading  rate.  This 
information,  along  with  information  on 
pathogen  densities  in  the  source  water 
and  treated  water  (including  particle 
size  count  data  if  this  monitoring  option 
is  adopted),  would  help  the  Agency 
determine  the  validity  of  existing 
treatment  efficiency  assumptions  and 
models  for  pathogens. 

EPA  would  also  require  systems  that 
do  not  detect  Giardia,  Cryptosporidium, 


or  viruses  in  a  sample  to  report  the 
sample  volume  used  and  the  organism 
detection  limit.  This  information  would 
allow  EPA  to  determine  the  maximum 
theoretical  pathogen  density  in  that 
sample. 

EPA  sohcits  comment  on  the  need  to 
report  the  listed  physical  data  and 
engineering  information,  and  whether 
additional  reporting  requirements  are 
warranted. 

Systems  serving  between  10,000  and 
100.000  people  would  not  have  the 
extensive  DBP  occurrence  data  or 
finished  water  microbial  data  required 
of  large  systems  and,  therefore,  would 
only  be  required  to  submit  part  of  the 
information  in  Appendix  A  of  the  rule 
(i.e.,  raw  water  occurrence  information 
for  Giardia,  Cryptosporidium,  total 
coliforms,  and  fecal  coliforms  or  E.coli) 
and  treatment  data  as  it  pertains  to 
microbial  concerns  (Appendix  B  of  the 
rule).  The  purpose  of  the  treatment 
plant  information  is  to  enable  EPA  to 
predict  the  national  impact  on  systems 
in  this  size  category  for  meeting 
different  ESWTR  regulatory  options. 

The  Negotiating  Committee  agreed 
that  all  systems  of  the  pertinent  size 
categories  be  required  to  submit 
physical  and  engineering  data  even 
though  this  might  provide  more  data 
than  was  needed  to  develop  national 
cost  estimates.  Nevertheless,  the 
Negotiating  Committee  believed  the 
requirement  to  be  appropriate  because 
of  the  large  number  of  systems  with 
diverse  characteristics  and  of  the 
difficulties  in  otherwise  equitably 
funding  the  collection  of  a  smaller  but 
still  large  and  representative  data  set. 

EPA  solicits  comment  on  whether 
alternative  more  efficient  means  for 
obtaining  treatment  plant  information 
are  available  for  systems  serving 
between  10.000  and  100,000  people.  For 
example,  is  it  appropriate  to  only 
require  the  treatment  plant  data  from  a 
random  subset  of  systems  in  this  size 
category  (e.g.,  from  200  systems),  and  to 
extrapolate  such  data  to  all  the  other 
systems  in  this  size  category?  Would  it 
be  appropriate  to  assume  that  systems  in 
the  size  category  10,000  to  100,000 
have,  in  general,  the  same  design  and 
operating  conditions  as  those  in  the  size 
category  100,000  and  above,  and 
therefore  could  avoid  submitting  the 
required  treatment  plant  information? 

6.  Analytical  Methods 

General.  EPA  must  approve  all 
analytical  methods  used  in  this  rule.  In 
the  present  rulemaking,  the  Agency 
would  require  all  systems  to  use  the 
same  methods  for  the  analysis  of 
Giardia,  Cryptosporidium,  and  viruses 


to  facilitate  comparisons  among  the 
systems. 

Total  coliforms,  fecal  coliforms,  and 
E.  coli.  Analytical  methods  for 
monitoring  total  coliforms  and  fecal 
coliforms  in  source  water  are  already 
approved  by  the  SWTR  under 
§  141.74(a).  and  would  be  used  for 
monitoring  under  the  present 
rulemaking.  For  monitoring  E.  coli  in 
source  waters,  EPA  would  approve  the 
following  methods,  all  of  which  have 
been  approved  for  detecting  E.  coli  in 
drinking  water  under  the  Total  Coliform 
Rule(§141.21(fl): 

(1)  EC  medium  supplemented  with  50 
^ml  of  4-methylumbeUiferyl-beta-D- 
glucuronide  (MUG),  as  specified  in 

§  141.21(f)(6)(i).  In  this  method,  each 
total  coliform-posiUve  broth  culture 
from  the  Multiple  Tube  Fermentation 
(MTF)  Technique  (§  141.74(a)(2))  or 
each  total  coliform-positive  colony  from 
the  Membrane  Filter  Technique 
(§  141.74(a)(2))  is  transferred  to  10  ml  of 
EC  ♦  MUG.  After  Incubation,  the 
inoculated  medium  is  examined  with  an 
ultraviolet  light.  If  fluorescence  is 
observed,  the  medium  contains  E.  coli. 

(2)  Nutrient  agar  supplemented  with 
100  ^g/ml  of  MUG,  as  specified  in 

§  141.21(f)(6)(ii).  with  the  additional 
requirement  that  E.  coli  colonies  be 
counted. 

(3)  Minimal  Medium  ONPG-MUG 
Test,  often  referred  to  as  the  Colilert 
Test,  as  specified  in  §  141.74(a)(2),  with 
the  additional  requirement  that  total 
coliform-positive  tubes  be  examined 
with  an  ultraviolet  light.  If  fluorescence 
is  observed,  th^^medium  contains  E. 
coli. 

Giardia,  Cryptosporidium,  and  total 
culturable  viruses.  In  August  1993.  EPA 
sponsored  a  workshop  of  invited  experts 
in  Giardia,  Cryptosporidium,  and  virus 
analysis  and  quality  assurance 
procedures  to  help  the  Agency  develop 
standardized  methods  for  these 
organisms  for  use  with  the  ICR. 
Workshop  participants  included 
representatives  from  academia;  water 
industry;  commercial  laboratories;  and 
federal,  State  and  local  governments.  As 
the  basis  for  the  discussion,  the 
workshop  used  the  Giardia/ 
Cryptosporidium  method  published  by 
ASTM  (1992)  and  the  method  to  be 
published  shortly  in  the  18th  edition 
Supplement  to  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater.  Two  virus  methods  in  the 
18th  edition  of  Standard  Methods 
(Method  9510C  for  virus  collection  and 
elution;  Method  9510G  for  virus  assay) 
(APHA.  1992)  were  used.  The  methods 
in  ASTM  (1992)  and  Standard  Methods 
were  used  as  the  basis  for  this 
discussion  because  these  texts  are 
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highly  respected  and  widely  used 
references  that  have  been  peer-reviewed 
throughout  the  scientiGc  community. 
The  workshop  generally  recommended 
use  of  the  methods  above,  but,  because 
these  methods  allow  many  sub-options, 
decided  to  refine  and  standardize  them 
to  achieve  more  precise  comparisons 
among  systems  under  the  ICR  (USEPA, 
1993a). 

The  method  for  Giardia/ 
Cryptosporidium,  as  revised,  is  in 
Appendix  C  of  the  proposed  rule.  This 
method  includes  sample  collection, 
purification,  and  microscopic  assay,  and 
allows  the  density  of  Giardia  and 
Cryptosporidium  to  be  determined 
simultaneously  on  the  same  sample. 
The  microscopic  assay  includes  the  use 
of  epifluorescence  along  with 
differential-interference-  (or  Hoffman 
Modulation)  contrast  optics  to  identify 
morphological  characteristics. 

One  issue  with  regard  to  the  Giardia/ 
Cryptosporidium  method  concerns  how 
to  express  the  results.  The  total  number 
of  cysts  and  oocysts  are  counted,  based 
on  immunofluorescence,  size,  shape, 
and  presence  of  internal  structures. 
Then  the  total  number  of  cysts  with 
internal  structures  is  tallied.  The  issue 
is  what  terminology  to  use  for  these  two 
steps.  One  procedure  is  to  categorize  the 
first  step  as  a  "presumptive"  test  and 
the  second  step  as  the  "confirmed"  test. 
The  terminology  "confirmed"  could  be 
used  if  at  least  two  internal  structures 
are  identified  as  being  Giardia/ 
Cryptosporidium  c>'sts/ oocysts.  The 
second  procedure  is  to  categorize  the 
first  step  as  the  "total  number  of  cysts 
and/or  oocysts  per  lOOL"  (which  would 
be  equivalent  to  "presumptive")  and  the 
second  step  as  the  "total  number  of 
cysts  and/or  oocysts  with  internal 
structures."  The  terminology  "with 
internal  structures"  could  be  used  if  at 
least  one  internal  structure  is  identified 
as  being  Giardia/ Cryptosporidium  cysts/ 
oocysts. 

The  rationale  for  considering  the  two 
steps  as  presumptive  and  confirmed  is: 

(1)  Some  algal  and  yeast  cells  recovered 
with  this  procedure  cross-react  with  the 
protozoan  monoclonal  antibodies  used. 

(2)  many  algae  and  other  particles 
autofluoresce  and  thereby  confuse  the 
analyst,  and  (3)  depending  upon  the 
criteria  that  will  be  used  for  defining 
level  of  treatment  requirements  in  the 
interim  ESVVTR.  use  of  the  terminology 
"confirmed"  may  reduce  the  number  of 
false  positives  and  thereby  not  lead  to 
excessive  levels  of  treatment  to  achieve 
the  desired  health  risk  goal.  However. 
the  use  of  these  terms  is  somewhat 
i.naccurate  in  that  it  diminishes  the 
importance  of  the  total  count  (i.e.,  the 
.•^/"•esumptive  test).  The  confirmed  test 


only  reflects  those  particles  where 
internal  structures  can  be  specifically 
observed,  which  may  represent  only  a 
small  fraction  of  the  cysts/oocysts  on 
the  slide. 

EPA  requests  comment  on  which 
terminology  is  most  suitable  for 
referring  to  the  two  steps. 

Other  methods  for  the  assay  of 
Giardia  and  Cryptosporidium  are 
currently  being  developed.  One  of  these 
assays  (the  electrotation  assay)  is  based 
on  the  observation  that  particles  in  a 
rotating  electric  field  also  rotate  if  the 
frequency  is  right.  In  addition  to  this 
assay,  other  potential  assays  for  the 
protozoa  include  poljTiierase  chain 
reaction  and  flow  cytometry.  The 
Agency  requests  comment  about  the 
most  appropriate  means  for 
incorporating  new  and  easier  analytical 
methods  for  Giardia  and 
Cryptosporidium  into  the  ICR. 

Tne  method  for  viruses,  as  revised,  is 
in  Appendix  D  of  the  proposed  rule. 
This  method  relies  on  a  most  probable 
number  technique  using  BGM  tissue 
culture  monolayers,  with  cytopathic 
effect  (CPE)  as  the  sole  enumeration 
endpoint.  Attendees  at  the  workshop 
considered  plaque-forming  units  (PFU) 
as  an  endpoint,  but  rejected  it.  Although 
the  PFU  endpoint  can  be  determined 
without  the  use  of  a  microscope,  unhke 
the  CPE  endpoint.  it  may  not  be  as 
sensitive  as  CPE.  i.e..  use  of  CPE  should 
result  in  greater  virus  densities.  The 
workshop  members  determined  that 
sensitivity  was  more  important  than 
precision  in  quantitation  for  comparing 
virus  and  protozoan  data  to  determine 
the  appropriateness  of  using  Giardia 
and  possibly  Cryptosporidium  as  the 
primary  target  organism(s)  for  defining 
adequacy  of  treatment. 

Clostndium  perfringens.  If  EPA 
decides  to  require  systems  to  monitor 
Clostridium  perfrirxgens,  as  was 
discussed  in  Section  IIIA3  above,  the 
Agency  would  also  specify  a  method  for 
this  bacterium.  The  Agency  believes 
that  the  most  appropriate  method  is  a 
membrane  filter  procedure  using  M-CP 
medium  (Bisson  and  Cabelli.  1979). 
possibly  as  modified  by  Armon  and 
Payment  (1988).  The  Agency  solicits 
comment  on  whether  this  method  is 
most  suitable  for  monitoring 
Clostridium  perfririgens.  The  Agency 
notes  that  this  organism  must  be  grown 
under  strict  anaerobic  conditions  (i.e.. 
without  oxygen). 

Coliphage.  If  EPA  decides  to  require 
the  monitoring  of  somatic  coliphages 
and/or  male-specific  coliphage.  as  was 
discussed  in  Section  inA3.  the  Agency 
believes  that  the  most  appropriate 
metliod  is  a  simple  agar  overlay 
procedure.  For  somatic  phage  testing. 


the  Agency  believes  that  the  most 
suitable  host  is  E.  coli  C.  The  Agency 
solicits  comment  on  whether  this 
procedure  and  host  are  most  suitable  for 
monitoring  the  somatic  coliphage.  The 
Agency  also  seeks  comment,  with  data, 
on  what  bacterial  host  is  most  suitable 
for  monitoring  male-sp)ecific  coliphages. 
The  method  for  sample  collection, 
sample  processing,  and  assay  for 
somatic  and  male-specific  coliphage  is 
presented  in  Appendix  D  of  the 
proposed  rule. 

EPA  requests  comment  on  the 
appropriateness  of  the  above  methods. 

7.  Laboratory  Approval 

General.  EPA  is  developing  a  program 
for  approving  laboratories  to  analyze  the 
pathogens  that  would  be  monitored 
under  this  rule.  This  program  would 
ensure  that  these  laboratories  are 
competent  to  perform  the  analyses. 
Analytical  skill  is  esp>ecially  important 
for  the  difficult  and  sophisticated 
processing  and  analyses  specified  for 
the  total  culturable  viruses  and  Giardia 
and  Cryptosporidium.  Another 
prominent  reason  for  approving 
laboratories  is  to  ensure  that  laboratory 
procedures  are  as  standardized  as 
possible  for  uniform  data  comparison 
among  systems. 

Currently,  EPA  has  a  laboratory 
certification  program  for  drinking  water 
analyses.  All  laboratories  that  analyze 
drinking  water  samples  to  determine 
compliance  with  MCLs  must  be  certified 
by  EPA  or  the  State,  as  specified  by  40 
CFR  142.10(b)(4)  and  141.28.  Under  this 
program,  EPA  certifies  the  principal 
State  laboratory  and,  with  certain 
exceptions  (see  40  CFR  142.10),  each 
State  certifies  all  drinking  water 
laboratories  within  the  State. 
Laboratories  certified  to  perform 
analysis  for  coliforms  under  the  Total 
Coliform  Rule  would  be  approved  to 
analyze  for  total  coliforms,  fecal 
coliforms.  and  E.  coli  under  the  ICR 
without  further  action.  The  current 
program  does  not  address  pathogens. 

Rather  than  broaden  the  present 
laboratory  certification  program  to 
include  Giardia.  Cryptosporidium,  and 
the  viruses.  EPA  believes  that  it  would 
be  more  appropriate  to  develop  a 
separate  program  and  to  differentiate  the 
two  programs  by  using  the  term 
laboratory  "approval"  instead  of 
"certification"  to  refer  to  laboratories 
performing  pathogen  analyses  required 
by  the  ICR.  The  rationale  for  this 
approach  is  that  (1)  EPA  expects  that 
only  a  small  number  of  laboratories  will 
be  qualified  to  perform  analyses  for  the 
protozoa  and  viruses  because  of  the 
complexity  of  the  methods,  (2)  few 
States  and  EPA  Regions  are  currently 
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able  to  certily  laboratories  for  the 
pathogens  of  interest,  and  (3)  the  short 
tune  constraints  for  implementing  this 
rule  and  the  short-term  nature  of  the 
sampling  (up  to  18  months)  do  not 
provide  time  for  a  full  certification 
program. 

Nevertheless,  EPA  is  proposing  to  use 
several  major  elements  of  the  current 
certification  program  in  its  program  to 
"approve"  laboratories  for  pathogen 
analysis,  including  performance 
evaluation  CPE)  samples,  training,  and 
on-site  evaluations.  If  an  interim  or 
long-term  ESWTR  were  to  require  some 
systems  to  monitor  the  same  pathogens 
as  those  specified  by  the  ICR,  then  the 
laboratory  approval  criteria  would 
probably  be  incorporated  into  the 
drinking  water  laboratory  certification 
program. 

Performance  evaluation  samples. 
Under  the  laboratory  approval  program 
proposed  herein,  a  Laboratory  would 
need  to  analyze  satisfactorily  a  set  of  PE 
samples  to  become  approved  and 
subsequent  sets  of  PE  samples  (e.g.,  6, 
12,  18  months)  to  maintain  approval. 
Workshop  participants  recommended 
that  a  set  of  PE  samples  for  Giardia/ 
Cryptosporidium  consist  pf  (1)  a  mixture 
of  Giardia  cysts  and  Cryptosporidium 
oocysts,  (2)  a  mixture  of  Giardia  cysts 
and  Cryptosporidium  oocysts  plus  algal 
cells,  and  (3)  algal  cells  only  (negative 
control).  According  to  workshop 
recommendations,  a  set  of  PE  samples 
for  viruses  should  include  virus  samples 
of  varjing  titers  (concentrations)  that 
the  laboratory  would  process  as  if  they 
were  filter  eluates.  Currently,  EPA  is 
developing  a  PE  sample  program 
intended  to  satisfy  these 
recommendations. 

Training.  In  addition  to  PE  samples,  at 
least  one  principal  analyst  in  each 
laboratory  would  need  to  complete  an 
EPA-specified  training  course  or  meet 
the  requirements  of  equivalent  training, 
as  defined  by  the  Agency.  Although 
EPA  has  not  yet  defined  "equivalent 
training",  the  Agency  is  considering  an 
approach  involving  a  training  video  or 
an  apprenticeship  with  an  expert.  EPA 
is  developing  two  training  courses — one 
in  Ginrdia/Cryptosporidium  analysis, 
ajid  the  other  in  environmental  virus 
analysis.  Each  of  these  courses  would 
also  include  training  in  sample 
collection. 

On-site  evaluation.  EPA  is  also 
proposing  to  require  a  laboratory  to  pass 
an  on-site  evaluation  before  receiving 
approval.  The  EPA  Regional 
Administrator  would  be  the  ultimate 
approval  authority.  The  Agency  would 
develop  criteria  for  determining 
whether  an  individual  has  the  necessary 
expertise  to  conduct  the  intended  tests. 


The  Agency  has  drafted  a  laboratory 
approval  manual  that  Usts  the  specific 
criteria  that  an  m-site  evaluator  would 
examine.  These  criteria  are  based  on 
woiicshop  recommendations.  This 
manual,  which  is  available  in  the  Water 
Docket,  includes  a  number  of 
certification  criteria  from  Qiapters  III 
and  V  of  EPA's  hboratory  certification 
manual  (USEPA,  1990).  For  example,  as 
part  of  the  on-site  evaluation,  the 
certification  officer  would  ensure  that 
the  laboratory  has  prepared  and  is  using 
a  written  laboratory  Quality  Assurance 
Plan.  This  plan  is  described  in  EPA's 
laboratory  certification  manual  (Chapter 
III).  Some  draft  criteria  pertaining  to  the 
qualifications  of  laboratory  personnel 
are  indicated  below. 

For  Giardia  and  Cryptosporidium 
analysis: 

•  Technician:  This  person  performs 
at  the  bench  level  and  is  actively 
involved  in  collecting  samples, 
extracting  filters,  and/or  processing  the 
filter  eluent  for  Giardia/ 
Cryptosporidium  analysis.  The 
technician  must  have  two  years  of 
college  (full  time)  in  life  sciences  or  a 
related  field. 

•  Analyst:  This  person  must  have 
two  years  of  college  (full  time)  in  the  lifie 
sciences  or  a  related  field  and  have  at 
least  three  months  experience  in 
examining  indirect  fluorescent  antibody 
stains  under  the  microscope. 

•  Principal  AnalysL/Supervisor:  This 
person  is  a  qualified,  experienced 
microbiologist  with  a  minimum  of  a 
B.A./B.S.  degree  in  microbiology  or  a 
closely  related  field.  The  principal 
analyst  must  have  completed  the  ICR 
protozoan  training  course  (mentioned 
above)  or  have  equivalent  experience,  as 
approved  by  EPA. 

For  virus  analysis: 

•  Technician:  This  person  extracts 
the  filter  and  processes  the  sample,  but 
does  not  perform  tissue  culture  work. 
The  technician  must  have  at  least  three 
months  experience  in  filter  extraction  of 
virus  samples  and  sample  processing. 

•  Analyst:  This  person  performs  at 
the  bench  level  and  is  involved  in  all 
aspects  of  the  analysis,  including 
sample  collection,  filter  extraction, 
sample  processing,  and  assay.  The 
analyst  must  have  two  years  of  college 
(full  time)  in  the  life  sciences  or  at  least 
six  months  of  bench  experience  in  cell 
culturing  and  animal  virus  analyses. 

•  Principal  Analyst/Supervisor  This 
person  is  a  qualified,  experienced 
microbiologist  who  ov'ersees  the  entire 
analysis.  The  individual  must  have  a 
B.A./B.S.  degree  in  the  life  sciences 
with  three  years  experience  in  cell 
culture  and  animal  virus  analyses.  This 
individual  must  have  completed  the  ICR 


environmental  virology  training  course 
or  have  equivalent  experience,  as 
approved  by  EPA. 

Because  of  the  tight  time  constraints 
and  the  limited  number  of  national 
experts  capable  of  participating  in  on- 
site  evaluations,  EPA  proposes  to  give 
highest  priority  in  evaluating  those 
laboratories  (e.g.,  commercial,  academic, 
utility.  State)  that  (1)  have  been 
analyzing  Giardia  and  Cryptosporidium 
or  virus  samples  for  at  least  one  year,  (2) 
have  nationally  recognized  experts  in 
protozoan  or  virus  analyses,  or  (3)  have 
the  technical  capability,  capacity,  and 
willingness  to  analyze  at  least  four 
samples/month  under  the  ICR 
requirements  for  Giardia  and 
Cryptosporidium  or  viruses. 

Laboratory  capacity.  If,  following  the 
beginning  effective  date  of  this  rule,  a 
system  cannot  locate  an  approved 
laboratory  to  analyze  its  water  samples 
for  the  indicated  pathogens,  the  system 
would  be  required  to  notify  EPA  in 
writing  (see  Section  HI.C).  EPA  will 
inform  the  system  which  laboratories 
are  available  for  performing  the 
requisite  analysis,  or  when  new 
approved  laboratories  become  available 
to  do  such  analysis. 

EPA  solicits  comment  on  the 
approach  above  for  approving 
laboratories  and,  more  broadly,  on  the 
most  appropriate  means  for  ensiuing 
that  laboratories  performing  the 
pathogen  analyses  are  competent. 
Laboratories  wishing  to  become 
approved  for  doing  these  analyses 
should  contact  ICR  Laboratory 
Coordinator,  USEPA,  Office  of  Ground 
Water  and  Drinking  Water,  Technical 
Support  Division,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  Ohio 
45268,  for  an  application  form  to  initiate 
the  approval  process. 

8.  Quality  Assurance 

Sample  collection.  For  the  collection 
of  samples  for  pathogens,  the  laboratory 
would  document  that  each  sample 
collector,  either  from  the  laboratory  or 
the  system,  is  properly  trained.  Without 
such  documentation,  the  laboratory 
would  not  proceed  with  analyzing  the 
system's  samples.  EPA  encourages 
approved  laboratories  to  provide 
adequate  training,  if  needed,  not  only  to 
laboratory  sample  collectors,  but  to 
individuals  at  client  water  systems  who 
collect  their  own  samples  for  pathogens. 
Other  criteria  for  sampling  are  included 
in  the  draft  laboratory  approval  manual 
mentioned  in  Section  7,  above. 

Data  reporting.  EPA  proposes  to 
require  a  laboratory  to  submit  data 
results  to  both  the  Agency  and  tlie  client 
system  for  the  pathogens.  The  water 
system  would  also  be  required  to  submit 
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the  same  data  results  to  the  Agency.  By 
receiving  ar.d  comparing  both  data 
submissions,  EPA  can  reduce  reporting 
errors.  EPA  would  require  that  systems 
report  data  in  a  computer-readable  form; 
in  addition,  systems  serving  at  least 
100,000  people  would  be  required  to 
report  data  in  an  EPA-specified 
electronic  format  (see  Section  III.B6  for 
more  discussion).  EPA  encourages 
systems  serving  10-100,000  people  to 
also  submit  data  using  the  electronic 
format. 

EPA  also  proposes  to  require  a 
laboratory,  when  the  laboratory  submits 
pathogen  data  to  the  Agency,  to  include 
its  results  on  the  most  recent  set  of  PE 
samples  for  that  pathogen.  This  quality 
assurance  criterion  would  allow  EPA  to 
assess  the  quality  of  that  data,  especially 
if  the  data  appear  to  be  atypical  or 
equivocal. 

B.  Stage  2  Disinfection  By-Products  Rule 

1.  Need  for  Additional  Data 

When  drinking  water  is  disinfected, 
the  organic  material  and  bromide  that 
are  naturally  present  in  the  water  react 
with  the  disinfectant  to  form  hundreds 
of  DBPs.  Only  a  small  subset  of  these 
chemicals  have  been  identified  due  to 
the  complexities  of  measuring  them. 
Many  of  them  are  not  stable,  so  they 
decompose  diuing  the  sampling  or 
analytical  process.  Others  are  polar  and 
so  are  not  easily  extracted  from  the 
water  for  further  analysis. 

Most  of  the  DBPs  that  can  be 
measured  in  drinking  water  (i.e.,  there 
are  analytical  techniques  available  to 
detect  them)  are  byproducts  from  the 
use  of  chlorine.  However,  there  is 
Umited  occurrence  information  on  even 
these  DBPs,  so  the  extent  of  exposiu« 
cannot  be  estimated.  Only  a  subset  of 
them  have  been  studied  to  determine 
whether  exposiue  to  them  presents  a 
risk  to  health. 

Several  DBPs  were  included  on  the 
1991  Drinking  Water  Priority  List  (56  FR 
1470:  January  14, 1991),  as  candidates 


for  futiire  regulations.  During 
development  of  the  proposed  Stage  1  D/ 
DBP  Rule,  the  Negotiating  Committee 
did  not  believe  there  were  adequate  data 
available  to  address  most  of  the  DBPs  on 
the  Priority  List,  so  MCLs  were 
recommended  for  a  subset  of  the 
Priority  List  DBPs  (trihalomethanes 
[THMsl,  haloacetic  acids  [HAAs], 
chlorite  and  bromate).  The  Stage  1  D/ 
DBP  Rule  would  address  the  "other" 
DBPs  in  two  ways:  1)  EPA  would 
assume  that  control  of  other  Priority  List 
DBPs  would  occur  if  systems  could 
meet  the  MCLs  for  THMs  and  HAAs; 
and  2)  EPA  would  require  some  surface 
water  systems  using  conventional 
treatment  to  implement  optimized 
coagulation  to  remove  as  much  organic 
material  as  possible  before  disinfection, 
thereby  minimizing  the  formation  of  all 
DBPs.  Total  organic  carbon  (TOC)  was 
designated  as  the  surrogate  for  the 
organic  precursor  material  removed 
during  optimized  coagulation. 

Many  members  of  the  Negotiating 
Committee  expressed  concern  on  the 
adequacy  of  data  to  support  the  use  of 
surrogate  limits  such  as  TOC  for 
inclusion  in  the  Stage  1  regulatory 
criteria.  The  lack  of  held  data  led  the 
Negotiating  Committee  to  base  its 
decisions  on  the  Stage  1  D/DBP  Rule 
using  a  water  treatment  plant  model  to 
predict  DBP  concentrations  resulting 
from  various  changes  in  treatment 
practices. 

The  THM  and  HAA  compUance 
monitoring  requirements  being 
considered  for  proposal  in  the  Stage  1 
D/DBP  Rule  were  modeled  after  the 
requirements  of  the  current  Total 
Trihalomethane  (TTHM)  Rule  (44  FR 
68624,  November  1979).  Some  members 
of  the  Negotiating  Committee  were 
concerned  that  quarterly  monitoring  for 
THMs  and  HAAs  would  not  accurately 
reflect  consumer  exposure  to  DBPs.  An 
under-prediction  of  consumer  exposure 
would  be  especially  serious  if  research 
indicated  there  were  short-term  adverse 
health  efl^ects  from  exposure  to  DBPs. 


Field  data  were  not  available  to  assess 
the  spatial  and  seasonal  variability  of 
DBP  concentrations  within  distribution 
systems.  Data  were  also  lacking 
concerning  the  usefulness  of  surrogates, 
such  as  total  organic  halide  (TQX),  as 
tools  for  reducing  compliance 
monitoring  costs. 

As  a  result  of  the  above  uncertainties, 
the  Negotiating  Committee  strongly 
recommended  that  additional 
information  be  collected  and  analyzed 
to  assist  in  the  development  of  a  Stage 
2  D/DBP  Rule.  Field  data  are  needed  to: 
(1)  Characterize  source  water  parameters 
that  influence  DBP  formation,  (2) 
determine  the  concentrations  of  DBPs  in 
drinking  water,  (3)  refine  models  for 
predicting  DBP  formation  based  on 
treatment  and  water  quality  parameters, 
and  (4)  estabUsh  cost-effective 
monitoring  requirements  that  are 
protective  of  the  public  health.  Today's 
proposed  rule  would  provide  EPA  with 
the  data  necessary  to  accomplish  the 
above  tasks. 

2.  Monitoring  and  Reporting 
Requirements  and  Rationale 

The  rule  would  require  all  community 
and  nontransient,  noncommunity 
systems  serving  at  least  100,000  persons 
to:  (1)  Perform  the  monitoring 
summarized  in  Table  ni.l-.2  and  (2) 
report  treatment  plant  operational  data 
specified  in  Table  III.6.  Treatment 
plants  that  use  alternate  disinfectants 
(chloramines,  ozone,  or  chlorine 
dioxide)  or  hypochlorite  solutions 
would  also  be  required  to  perform 
monitoring  for  DBPs  that  are  of 
particular  concern  for  the  disinfectant 
being  used.  Community  and 
nontransient,  noncommunity  systems 
that  use  groundwater  not  under  the 
direct  influence  of  surface  water  and 
serve  between  50,000  and  99,999 
persons  would  be  required  to  conduct 
monthly  monitoring  for  total  organic 
carbon  (TOC)  in  water  entering  the 
distribution  system. 


Table  III.1.— Sampung  Points  for  All  Systems 


Sampling  point 

Analyses' 

Frequency 

Treatment  plant  influent  „ 

Treatmerrt  plant  influent  (optior^  for  waters  with  high  oxidant 

pH,  alkalinity,  turbidity,  temperature,  calaum  and  total  hard- 
ness. TOC.  UVj,*.  brotnde,  and  ammonia. 
Optional  oxidant  demand  test _„_... 

Monthly. 

Monthly. 

Quarterly. 

Monthly. 

Monthly. 

Monthly. 

Monthly. 
Quarterly. 

dennand  due  to  the  presence  of  morgancs). 

Treatment  plant  mftuent  „ 

After  air  stripping 

Before  and  after  fittratiofi __.._    

TOX „ 

Ammonta  „ 

pH,  alkalinrty,  turbidity,  temperature,  calcium  and  total  hard- 
ness, TOC,  and  UVji* 

pH,  alkalinity,  turbidity,  temperature,  cak;lum  and  total  hard- 
ness. TOC.  and  UVjj* 

Disinfectant  residual ' 

THMs.  HAAs(6).  HANs.  CP,  HK,  CH.  and  TOX 

At  each  point  of  disinfection^  

At  end  of  each  process  in  which  chlonne  is  applied 

After  filtration  (if  chlonne  is  applied  prior  to  filtration) 
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Table  lll.l.— Sampung  Points  for  All  Systems— Continued 


Sampling  point 


Entry  point  to  dtetritxjtion  system 


Entry  point  to  d«strit>ution  system „ 

4  THM  Compliance  Ktonitoring  Points  in  Distnbution  System  (1 
sample  point  will  be  chosen  to  correspond  to  ttie  SOS  sam- 
ple, 4  1  will  be  chosen  at  a  maximum  detention  time,  and  the 
remaining  2  will  be  representative  o(  the  distribution  system). 


Artatyses^ 


pH,  alkalinity,  turbidity,  temperature,  calcium  and  total  hard- 
ness, TOC,  UVi-u,  and  disirrfectant  residual  3. 

THMs,  HAAs(6).  HAr>4s,  CP,  HK,  CH,  TOX.  and  SOS*  

THMs,  HAAs  (5),  HANs,  CP,  HK,  CH.  TOX.  pH.  Tenperatue. 
Alkalinity,  Total  Hardness  arvj  Disinfectant  Residual'. 


Frequency 


Monthly. 

Quarterly. 
Quarterly. 


'  TOC  is  total  organic  cartxjn.  UVi,*  is  absorbance  of  ultraviolet  light  at  254  nanometers.  THMs  are  chVxoform,  bromodichlofomettiane. 
dibronryxhlofomethane,  and  bromoform.  HAAs(6)  is  nwno-,  de,  and  trichloroacetic  acid;  morw-  and  d»-  txomoacetic  acid;  arxl  bromochioroacetic 
acid.  HMis  are  dichloro-,  tnchJoro-,  txxKnochloro-,  arxj  ditjromo-  acetonrtnle.  CP  e  chloropicrin.  HK  is  1,1-dichJoropfopanone  and  1  1  1- 
trichloropropanone.  CH  is  chloral  hydrate.  TOX  Is  total  organic  halide.  SOS  is  the  simulated  distnbution  system  test 

2 For  utilities  using  ozone  or  chlorine  dioxide.  Tables  III.4  and  III.5,  respectively,  show  additior«l  nwnitonng  requirements  at  this  sampling  point 

3  Free  chlonne  residual  will  be  measured  in  systems  using  free  chlonne  as  the  residual  disinfectant:  total  chlonne  resKJual  wi«  be  measured  in 
systerrw  using  chloramines  as  the  residual  disinfectant 

*  The  SOS  (simulated  distnbution  system  test)  sample  will  be  stored  in  such  a  manner  that  it  can  be  compared  to  the  resuJts  from  one  of  ttie 
distribution  system  sampiir>g  points.  This  distribution  system  sampUng  point  wHI  be  selected  using  the  following  critena;  1 )  No  additional  disinfect- 
ant added  between  the  treatment  plant  and  this  point,  2)  Approximate  detention  time  of  water  is  available,  and  3)  No  blending  with  water  from 
other  sources.  The  SOS  sample  will  be  analyzed  for  THMs.  HAAs{6),  HANs,  CP.  HK,  CH,  TOX,  pH  and  disinfectant  residual. 

5  Five  THM  samples. 


Monitoring  of  source  water  quality. 
EPA  would  require  all  community  and 
nontransient  noncomm unity  water 
.systems  serving  at  least  100,000  persons 
to  conduct  monthly  monitoring  of  the 
raw  water  entering  each  treatment  plant 
for  pH.  alkalinity,  turbidity, 
temperature,  calcium  and  total 
hardness,  total  organic  carbon  (TOC). 
ultraviolet  absorbance  at  254  nm 
(UV254),  bromide  ion,  and  ammonia.  If 
the  raw  water  were  to  contain  a 
sufficiently  high  concentration  of 
inorganic  chemicals  (i.e.,  hydrogen 
sulfide,  iron,  manganese)  to  cause  a  high 
oxidant  demand,  then  the  system  would 
be  encouraged  to  monitor  for  this 
inorganic  oxidant  demand  at  the  same 
frequency.  Systems  would  collect 
samples  from  the  plant  influent  after 
water  from  multiple  sources  is  blended. 
The  sampling  point  would  be  before  the 
fu^t  treatment  step  to  characterize  the 
chemical  quality  of  the  water  being 
treated.  A  system  that  uses  ground  water 
not  under  the  direct  influence  of  surface 
water  and  with  multiple  wells  in  the 
same  aquifer  would  only  be  required  to 
collect  raw  water  samples  from 
representative  wells  in  the  two  aquifers 
serving  the  largest  portion  of  the 
sy'stem's  population. 

The  above  parameters  were  selected 
because  they  influence  the  quantity  and 
chemical  character  of  the  DBFs  formed 
when  the  disinfectant  is  added  to  the 
water.  High  oxidant  demand  water 
should  be  characterized  because  the 
availability  of  the  disinfectant  for 
reaction  with  organic  material  to  form 
DBFs  will  depend  on  the  amount  of 
disinfectant  that  is  consumed  by 
inorganic  chemicals.  EPA  solicits 
comments  on  the  definition  of  high 
oxidant  demand  water  and  the  type(s)  of 


measurements  necessary  to  characterize 
it. 

Monthly  sampling  at  the  treatment 
plant  influent  woidd  provide  an 
estimate  of  the  variability  in  raw  water 
quality.  EFA  would  use  data  from  this 
portion  of  the  rule  to  characterize  source 
water  parameters  that  influence  DBF 
formation. 

Monitoring  within  the  treatment 
plant.  EFA  would  require  systems 
serving  at  least  100,000  people  to 
monitor  for  most  of  the  same  parameters 
at  several  points  within  the  treatment 
plant.  These  requirements  are 
summarized  in  Table  in.l.  Samples 
from  representative  points  before  and 
after  the  filters  collected  on  a  monthly 
basis  would  be  measured  for  pH, 
alkalinity,  turbidity,  temperature, 
calcium  and  total  hardness,  TOC,  and 
UVlm.  These  measurements  would 
provide  data  on  changes  in  water 
quality  between  the  plant  influent  and 
the  last  filtration  step.  Of  particular 
importance  are  data  on  how  the  organic 
precursor  material  (as  represented  by 
TOC  and  UV2J4)  is  removed  prior  to  and 
through  filtration. 

Monthly  monitoring  of  the  same 
parameters  (pH,  alkaUnity,  turbidity, 
temperature,  calcium  and  total 
hardness,  TOC,  and  UV2V1)  would  be 
required  at  each  point  of  disinfection. 
These  data  are  critical,  because  most 
data  now  available  for  compiaring  these 
variables  with  DBF  concentrations  are 
based  on  source  water  data.  Most 
utilities  do  some  treatment  of  the  water 
prior  to  the  addition  of  disinfectant,  so 
source  water  measurements  do  not 
accurately  reflect  the  quahty  of  the 
water  when  the  disinfectant  is  added. 
These  data  would  provide  a  more 
accurate  determination  of  how  these 
parameters  influence  DBF  formation. 


Disinfectant  residuals  would  be 
measured  monthly  at  the  end  of  each 
treatment  process  in  which  chlorine  is 
applied.  Free  and  total  chlorine  residual 
would  be  reported  if  free  chlorine  is 
used  as  the  disinfectant;  total  chlorine 
residual  would  be  reported  if  ammonia 
is  added  in  combination  with  chlorine 
or  when  sufficient  ammonia  is  present 
in  the  source  water  that  breakpoint 
chlorination  is  not  achieved.  These  data 
combined  with  information  on  the 
applied  disinfectant  dosages  and  contact 
times  (from  the  plant  operational  data 
discussed  in  the  next  section)  would 
give  a  more  accurate  picture  on  DBF 
formation,  because  the  chlorine  or 
chloramine  demand  of  the  water  can  be 
estimated.  Part  of  this  demand  is 
reflected  in  the  formation  of  DBFs. 

If  a  water  plant  practices  air  stripping 
to  remove  volatile  organic  compounds 
(VOCs)  from  the  raw  water  prior  to  the 
addition  of  a  disinfectant  and  the  raw 
water  contains  ammonia,  then  a 
monthly  sample  collected  immediately 
following  the  air  stripper  and  analyzed 
for  ammonia  would  be  required.  Air 
stripping  might  change  the 
concentration  of  ammonia,  and  an 
accurate  concentration  of  ammonia  is 
necessary  to  determine  DBF  formation. 

EPA  would  also  require  systems 
serving  at  least  100,000  people  to 
analyze  samples  from  the  entry  point  to 
the  distribution  system  monthly.  The 
monitoring  would  consist  of  pH. 
alkalinity,  turbidity,  temperature, 
calcium  and  total  hardness,  TOC  UV2S4. 
and  disinfectant  residual. 

Systems  are  already  monitoring  for 
many  of  the  parameters  Usted  above, 
either  to  comply  with  other  drinking 
water  regulations  or  for  operational 
considerations.  Therefore,  the 
additional  costs  of  providing  monthly 
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data  would  not  be  excessive  for  these 
parameters. 

The  monthly  data  from  the  treatment 
plants  would  provide  EPA  'vith  the 
necessary  information  lo  conduct  two 
analyses  essential  for  the  development 
of  the  Stage  2  D/DBP  Rule:  (1)  The 
variability  in  source  water  quality  and 
treatment  operation  and  its  impacts  on 
the  parameters  that  influence  the 
formation  of  DBFs,  and  (2)  when  the 
data  are  combined  with  the  DBF  data 
described  below,  EFA  will  have  a  better 
understanding  of  how  water  quality  and 
treatment  practices  influence  DBF 
formation.  This  understanding  would 
allow  EPA  to  refine  models  for 
predicting  DBP  formation  based  on 
treatment  and  water  quality  parameters 
and  thus  to  further  clarify  the 
interrelationships  between  disinfectant 
concentrations  and  DBFs  under  field 
conditions. 

EFA  would  require  community  and 
nontransient,  noncomraunity  water 
systems  that  use  only  ground  water  not 
under  the  direct  influence  of  surface 
water  and  serve  between  50,000  and 
99,999  people  to  analyze  TCXZ  samples 
monthly  from  the  entry  points  to  the 
distribution  system. 

Additional  monitoring  for 
chlorination  by-products.  EPA  would 
require  monitoring  for  specific 
chlorination  by-produds  quarterly  to 
fulfill  three  objectives:  (1)  To  relate 
water  quality  and  treatment  practices  to 
DBF  formation,  (2)  to  determine  the 
concentration  of  DBFs  in  drinking 
water,  and  (3)  to  establish  cost  effective 
monitoring  requirements  that  are 
protective  of  public  health.  The  Agency 
would  require  analysis  for  the  following 
chlorination  by-products:  chloroform, 
bromodichloromethane, 
dibromochloromethane,  bromoform, 
monochloroacetic  acid,  dichloroacetic 
acid,  trichloroacetic  acid, 
monobromoacetic  add,  dibromoacetic 
acid,  bromochloroacetic  acid, 
trichloroacetonitrile, 
dichloroacetonitrile, 
bromochloroacetonitrile, 
dibromoacetonitrile,  1,1- 
dichloropropanone,  1,1,1- 
trichloropropanone,  chloropicrin,  and 
chloral  hydrate.  Each  time  a  DBF 
sample  is  collected,  the  system  would 
also  be  required  to  measure  and  report 
pH,  temperature,  alkalinity,  and 
disinfectant  residual.  Free  chlorine 
residual  would  be  measured  in  systems 
using  free  chlorine  as  the  disinfectant. 
Total  chlorine  residual  would  be 
measured  at  sampling  points  after  the 
addition  of  ammonia,  because  the 
residual  disinfectant  would  be 
chloramines. 


To  relate  DBF  formation  to  water 
quality  and  treatment  practices,  FPA 
would  require  systems  to  monitor  the 
above  DBFs  at  the  following  locations: 
(1)  At  a  representative  point 
immediately  after  the  last  filtration  step 
(if  chlorine  is  appUed  prior  to  the 
filters),  (2)  at  the  entry  point  to  the 
distribution  system,  and  (3)  at  a  TTHM 
compliance  monitoring  sampling  point 
in  the  distribution  system  which  can  be 
related  to  a  simulated  distribution 
system  (SDS)  sample.  This  distribution 
system  sampling  point  would  be 
selected  using  the  following  criteria:  (1) 
No  additional  disinfectant  is  added  to 
the  water  between  entry  to  the 
distribution  system  and  the  sampling 
point,  (2)  the  approximate  detention 
time  of  the  water  is  available,  and  (3) 
there  is  no  blending  with  water  from 
other  treatment  plants.  A  sample  would 
also  be  collected  at  the  entry  point  to 
the  distribution  system  and  incubated  at 
a  time  and  temperature  corresponding 
to  the  distribution  system  sample.  This 
SDS  sample  would  be  analyzed  for  the 
same  DBFs  as  the  distribution  system 
sample  and  it  would  provide  a  measure 
of  DBF  formation  under  controlled 
conditions.  Data  from  SDS  samples 
would  also  be  evaluated  as  a  cost- 
effective  alternative  to  distribution 
system  compliance  monitoring. 

The  concentration  of  chlorination  by- 
products would  be  determined  by 
requiring  the  utilities  to  conduct 

Quarterly  monitoring  at  four  points  in 
le  distribution  system  using  the  same 
criteria  for  sampling  point  selection  as 
specified  in  the  THM  Rule.  One  sample 
would  be  taken  from  a  point 
representing  a  maximum  detention  time 
in  the  system.  The  sample  point  with 
the  highest  THM  concentrations  would 
meet  this  criterion.  The  second  sample 
would  correspond  to  the  SDS  sampling 
point  described  above.  The  remaining 
two  points  would  be  representative  of 
the  distribution  system.  All  four 
sampling  points  would  be  routine 
sampling  points  for  TTHM  compliance 
monitoring.  This  regimen  minimizes  the 
sampling  costs,  since  additional 
sampling  points  are  not  required.  It  also 
provides  a  link  between  the 
measurements  made  for  this  rule  and 
the  historical  TTHM  compliance 
monitoring  data  for  each  system. 
Systems  that  have  two  or  more 
treatment  plants  serving  the  same 
distribution  system  would  only  be 
required  to  collect  four  DBP  samples  in 
the  distribution  system. 

Six  quarters  of  DBP  monitoring  would 
provide  EPA  with  information 
concerning  the  spatial  and  seasonal 
variability  of  DBFs  within  distribution 
systems.  In  an  effort  to  evaluate  lower 


cost  monitonng  options,  EPA  would 
also  require  systems  to  monitor  total 
organic  halide  (TOX)  concentrations  at 
the  same  sampling  points  and  at  the 
same  time  DBP  concentrations  are 
measured.  Total  organic  halide  (TOX)  is 
an  indicator  of  the  total  quantity  of 
dissolved  halogenated  organic  material 
present  in  water.  Essentially  all  of  the 
TOX  present  in  chlorinated  drinking 
water  in  the  United  States  is  the  result 
of  reactions  between  chlorine  and  the 
organic  material  and  bromide  ion 
present  in  the  source  water.  The 
eighteen  chlorination  by-products  listed 
above  typically  account  for  less  than 
50%  of  the  TOX  that  is  measured  in 
chlorinated  drinking  water.  Since  TOX 
also  includes  the  halogenated  by- 
products not  routinely  measured,  it 
might  be  a  better  surrogate  of 
chlorination  by-product  concentrations 
than  are  TTHMs  and  THAAs.  The  TOX 
analysis  of  treatment  plant  influent 
would  also  be  required  quarterly, 
because  the  source  water  could  contain 
background  concentrations  of 
halogenated  organic  compounds  as  a 
result  of  chemical  contamination  or 
upstream  discharges  of  chlorinated 
water.  The  DBP,  TOX,  and  surrogate 
precursor  (i.e.,  TOC  and  UV234)  data  will 
be  evaluated  to  determine  the  most  cost- 
effective  monitoring  requirements  that 
are  protective  of  public  health. 

An  the  samples  for  the  above-named 
parameters  would  be  collected  as  close 
together  in  time  as  feasible  (during  the 
same  working  day  if  possible).  Samples 
would  be  collected  during  normal  plant 
operating  conditions,  when  there  were 
no  obvious  changes  in  source  water 
quality  due  to  storm  events,  chemical 
spills,  etc.  The  quarterly  sampling  for 
DBFs  would  be  conducted  at  the  same 
time  as  the  sampling  from  the  treatment 
plant(s).  The  quarterly  samples  would 
be  collected  at  a  time  when  the  source 
water  quality  and  plant  operations  had 
been  stable  for  several  days,  so  that  the 
distribution  system  sample  can  be 
related  to  the  SDS  sample  that  is 
collected  at  the  same  time. 

Additional  monitoring  required  for 
systems  using  chloramines.  EPA  would 
require  systems  serving  at  least  100,000 
people  and  using  chloramines  to 
analyze  for  one  additional  DBF, 
cyanogen  chloride.  This  by-product  is 
formed  when  chlorine  reacts  with 
organic  material  in  the  presence  of  the 
ammonium  ion  (Ohya  and  Kanno, 
1985).  There  are  httle  data  available  to 
assess  the  occvurence  of  this  compound 
and  the  factors  influencing  its  formation 
are  poorly  understood.  Therefore,  these 
data  are  necessary  to  determine  how  the 
distribution  of  by-products  would 
change  if  utilities  switched  from  free 
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chlorine  to  chloramines  as  the  residual 
disinfectant  to  meet  the  MCLs  for  TTHM 
andTHAA. 

Monitoring  for  cyanogen  chloride 
would  be  required  quarterly,  as 
summarized  in  Table  in.  2.  Only  one 


sample  would  be  required  from  the 
distribution  system,  because  of  the 
analytical  complexities  of  measuring  the 
compound.  By  sampling  at  the  entry 
point  to  the  distribution  system  and  at 
a  point  of  maximum  detention  time, 


EPA  would  be  able  to  assess  the 
concentration  range  at  which  this 
compound  occurs.  Cyanogen  chloride  is 
very  reactive,  and  would  be  expected 
both  to  decompose  and  be  produced 
within  the  distribution  system. 


Table  III.2.— Additional  Sampling  Required  of  Systems  Using  Chloramines 


Sampling  point 


Entry  point  to  distrit)utJon  system „.. 

One  THM  compliance  monitoring  sample  point  representing  ii 
maximum  detention  time  in  dtetritxition  system. 


Analyses 


Cyanogen  chloride 
Cyanogen  chloride 


Frequency 


Quarterly. 
Quarterty. 


Additional  monitoring  required  of 
systems  using  hypochlorite  solutions. 
EPA  would  require  systems  serving  at 
least  100,000  people  and  using 
hypochlorite  solutions  for  chlorination 
to  perform  the  additional  monitoring 
presented  in  Table  III.3.  The  monitoring 
would  include  quarterly  measurements 
for  chlorate  in  the  treatment  plant 
influent,  hypochlorite  feedstock 
solution,  and  water  at  the  entry  point  to 


the  distribution  system.  Chlorate  is  a 
decomposition  product  found  in 
hypochlorite  feedstock  (Lister,  1956; 
Bolyard,  et  al.,  1992;  and  Gordon  et  al., 
1993).  Its  concentration  in  the  drinking 
water  would  not  be  expected  to  change 
in  the  distribution  system  unless 
additional  hypochlorite  solution  was 
added,  because  it  is  not  a  DBP  from 
chlorine  reactions  under  drinking  water 
conditions.  Quarterly  monitoring  of  the 


hypochlorite  stock  solution  to  assess  the 
factors  that  influence  chlorate  formation 
(pH,  storage  temperature,  and 
hypochlorite  ion  concentration)  would 
also  be  required.  These  data  would 
allow  EPA  to  assess  the  significance  of 
chlorate  ion  resulting  from  the  use  of 
hypochlorite  solutions.  EPA  anticipates 
chlorate  would  be  regulated  as  part  of 
the  Stage  2  DBP  Rule. 


Table  III.  3.— Additional  Sampling  Required  of  Systems  Using  Hypochlorite  Solutions 


Sampling  point 

Analyses 

Frequency 

Treatment  plant  influent  

Chlorate 

Quarterty. 
Quarterly. 
Quarterly. 

Hypochlorite  stock  solution  

pH,  temperature,  free  residual  chlorine,  and  chlorate 

Chlorate 

Entry  pomt  to  distrjbubon  system 

Additional  monitoring  required  of 
systems  using  ozone.  EPA  would  require 
systems  serving  at  least  100,000  people 
and  using  ozone  in  their  treatment 
process  to  perform  the  additional 
monitoring  listed  in  Table  III.4.  The 


ozone  contactor  influent  would  be 
monitored  monthly  for  parameters  that 
influence  formation  of  by-products:  pH, 
alkalinity,  turbidity,  temperature, 
calcium  and  total  hardness,  TOC,  UV254, 
bromide,  and  ammonia.  The  ozone 


residual  would  be  measured  in  the 
contactor  effluent  and  immediately 
prior  to  filtration.  These  data  would  be 
combined  with  the  operational  data  and 
the  DBP  data  to  better  understand  and 
predict  DBP  formation. 


Table  II 1. 4. —Additional  Sampung  Required  of  Systems  Using  Ozone 


Sampling  point 


Ozone  contactor  influent 


Ozone  contactor  influent 

Ozone  contactor  effluent 

Ozone  contactor  effluent 

Before  filtration 

Entry  point  to  dtstritxjtion  system 
Entry  point  to  distribution  system 


Analyses 


pH,  alkalinity,  turbidity,  temperature,  cateium  and  total  hard- 
ness, TOC,  UVjM.  bromide,  and  ammonia. 

AWehydes'  and  AC-C/BDOC^ „ „ 

Ozone  residual 

AkJehydes'  and  ACC/BDOC* ....„ 

Ozone  residuaJ _ „..„ 

Bromate 

Aldehydes'  and  AOC/BDOC* 


Frequency 


Monthly. 

Quarterty. 

Monthly. 

Quarterly. 

Monthly. 

K«onthty. 

Quarterly. 


'  The  aWehydes  to  be  included  in  this  analysis  are:  formaldehyde,  acetaWehyde,  txjtanal.  propanal,  pentanal,  glyoxal,  and  methyl  glyoxal 
Measurement  of  other  aktehydes  is  optional. 
2  Submission  of  data  for  assimilable  organic  caitx>n  (AOC)  or  t>iodegradeable  organic  cartx>n  (BDOC)  is  optional. 


Water  systems  using  ozone  would 
also  be  required  to  monitor  for  specific 
DBPs  that  are  known  to  be  formed  as  the 
result  of  oxidation  reactions.  The 
contactor  influent,  contactor  effluent 
and  water  from  the  entry  point  to  the 
distribution  system  would  be  monitored 
on  a  quarterly  basis  for  aldehydes. 
Utilities  would  also  be  encouraged  to 
voluntarily  measure  assimilable  organic 


carbon  (AOC)  or  biodegradeable 
dissolved  organic  carbon  (BDOC)  at  the 
same  sampling  points  and  at  the  same 
frequency  and  voluntarily  submit  the 
data.  The  concentration  of  bromate 
would  be  monitored  on  a  monthly  basis 
at  the  entry  point  to  the  distribution 
system.  The  concentration  of  bromate  is 
not  expected  to  increase  in  the  water 
after  it  leaves  the  treatment  plant. 


Additional  monitoring  required  of 
systems  using  chlorine  dioxide.  EPA 
would  require  systems  ser\'ing  100,000 
people  and  using  chlorine  dioxide  in 
their  treatment  process  to  conduct  the 
additional  monitoring  listed  in  Table 
in.5.  Parameters  that  influence  the 
formation  of  by-products  would  be 
measured  on  a  monthly  basis  at 
sampling  point(s)  prior  to  each 
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application  of  chlorine  dioxide.  The 
analyses  would  include:  pH,  alkalinity, 
turbidity,  temperature,  calcium  and 


total  hardness.  TOC.  UV254.  and 
bromide. 


Table  III.5— Additional  Sampling  Required  of  Systepus  Using  Chlorine  Dioxide 


Sampling  pont 


Analyses 


Frequency 


Treatment  plant  influent  

Before  each  chlorine  dtoxKJe  appflcation 


Before  first  chiorne  dloxKJe  application  

Before  application  of  ferrous  salts,  sulfur  reducing  agents,  or 

GAG. 

Before  downstream  cMonne/chtoramtne  application 

Entry  potfit  to  distribution  system 

Entry  po«nt  to  distribution  system 

3  d»tnbutJon  system  sampling  points  (1  near  first  customer,  1 

in  mddte  of  distnbutxxi  system,  and  1  at  a  maximum  deterv 

tion  time  in  the  system). 


Chlorate „ 

pH.  alkalinity,  turtxJity,  temperature,  calcium  and  total  hard- 
ness. TOC.  UV  ISA.  and  brom»de. 

Aldehydes'  andA0C/BDOC2 

pH,  chlonne  dioxide  residual,  chlorite,  chlorate 

Aldehydes'  andAOC/BDOCa 

Chlorite,  chlorate,  chlorine  dioxide  residual,  bromate  

Aldehydes'  andAOC/BDOC2 

chlorite,  chlorate,  chlorine  dioxide  residua),  pH,  arxj  tempera- 
ture. 


Quarterly. 
Monthly. 

Quarterfy. 
Monthly. 

Quarterfy. 
Monthly. 
Quarterfy. 
Monthly. 


'  The  aldehydes  to  be  vxrluded  in  this  analysts  are:  formaldehyde,  acetaldehyde.  butanal,  propanal,  pentanal,  glyoxal,  and  methyl  gtyoxaL 
Measurement  ot  other  aldehydes  is  optional. 
2  SutxTwssion  of  data  for  AOC  or  BDOC  is  optional. 


The  by-products  of  particular  concern 
firom  the  use  of  chlorine  dioxide  are 
chlorite  and  chlorate.  Since  the 
application  of  ferrous  salts  or  sulfur 
reducing  agents  changes  the 
concentra' :  ons  of  these  by-products, 
utilities  \^auld  be  required  to  monitor 
for  chlorite  and  chlorate  prior  to  and 
following  each  of  these  treatment 
processes.  Monitoring  would  also  be 
required  before  and  after  granular 
activated  carbon  (GAC)  filtration.  These 
data  would  provide  a  better 
understanding  of  the  formation  and 
control  of  these  two  by-products  and 
would  allow  the  development  of 
predictive  models  for  use  in 
development  of  the  Stage  2  D/DBP  Rule. 

Very  little  data  are  available 
concerning  the  chlorite  and  chlorate 
concentrations  generally  present  in 
drinking  water  as  a  result  of  chlorine 
dioxide  use.  Therefore,  utilities  would 
be  required  to  monitor  for  these  by- 
products at  the  entry  point  to  the 
distribution  system  asd  at  three  sites 
within  the  distribution  system.  The 
concentrations  of  chlorite  and  chlorate 
are  expect,  d  to  change  as  the  water  is 
distributed  through  the  system,  so 
distribution  system  samples  are  needed 
to  assess  the  magnitude  of  the  changes. 
One  sample  would  be  collected  near  the 
first  customer;  another  sample  would  be 
collected  at  a  point  representing  the 
maximum  detention  time  in  the 
distribution  system  and  the  last  sample 
would  be  collected  at  a  point 
representative  of  the  average  consumer. 

These  water  systems  would  also  be 
required  to  monitor  the  chlorine  dioxide 
residual  concentrations,  pH  and 
temperature  at  the  above  sampling 
points.  Of  particular  concern  is  the 
possible  re-formation  of  chlorine 


dioxide  in  the  distribution  system  as  a 
result  of  reactions  between  chlorite  £uid 
chlorine.  Since  chlorine  dioxide  and  its 
by-products  may  pose  acute  health 
risks,  monitoring  for  them  would  be 
required  on  a  monthly  basis.  The 
proposed  Stage  1  D/DBP  Rule  may 
require  daily  monitoring  for  chlorine 
dioxide  at  the  point  of  entry  into  the 
distribution  system  and  monthly 
monitoring  for  chlorite  at  three  points  in 
the  distribution  system. 

Because  low  levels  of  chlorate  have 
been  reported  in  source  water  (Bolyard, 
et  al..  1993;  and  Gordon,  et  al.,  1993). 
EPA  would  also  require  systems  using 
chlorine  dioxide  to  monitor  the 
treatment  plant  influent  monthly  for 
chlorate.  This  monitoring  would 
provide  data  to  assess  the  relative 
amounts  of  chlorate  from  source  water 
versus  the  amount  produced  as  the 
result  of  chlorine  dioxide  use. 

EPA  would  also  require  systems  using 
chlorine  dioxide  to  perform  quarterly 
monitoring  for  several  oxidation  by- 
products, because  there  is  a  small 
amount  of  data  indicating  their  presence 
as  the  result  of  chlorine  dioxide  use. 
Quarterly  monitoring  for  aldehydes 
would  be  required:  (1)  Before  the  first 
chlorine  dioxide  application  in  order  to 
determine  background  levels  from  the 
source  waters;  (2)  before  application  of 
the  secondary  disinfectant  to  determine 
what  was  produced  by  chlorine  dioxide; 
and  (3)  at  the  entry  point  to  the 
distribution  system  to  evaluate  the  total 
level  delivered  to  the  consumers  based 
upon  all  the  treatment  processes  and 
disinfectants.  EPA  would  also 
encourage  systems  to  voluntarily 
measure  AC)C  or  BDOC  at  the  same 
sampling  p>oints  and  at  the  same 
frequency  and  voluntarily  submit  the 


data.  The  Agency  would  require  systems 
to  report  the  bromate  concentration 
present  in  the  sample  analyzed  for 
chlorite  and  chlorate  from  the  entry 
point  to  the  distribution  system,  because 
there  are  limited  data  indicating  that 
bromate  may  be  formed  as  a  result  of 
sunlight  catalyzed  reactions  between 
chlorine  dioxide  and  bromide  ion 
present  in  the  source  water  (Zika  et  al., 
1985).  This  would  be  an  additional 
sample,  because  the  measurement  of 
low  levels  of  bromate  (<10  \ig/L)  in  the 
presence  of  much  higher  levels  of 
chlorite  (100-1000  fi^/L)  would  require 
special  treatment  of  tbe  sample. 

3.  Treatment  Process  Information 
Collection 

Background/justification.  EPA 
proposes  collecting  treatment  process 
information  as  part  of  this  rule  to 
characterize  the  various  forms  of 
treatment  currently  being  used  by 
treatment  plants  serving  more  than 
100,000  persons.  The  treatment  process 
information  will  be  used  to  evaluate 
options  available  to  large  water  utilities 
to  monitor  and  reduce  DBP  formation. 
The  Water  Treatment  Plant  (WTP) 
Model  (Harrington,  et  al..  1992)  was 
used  to  predict  THM  and  HAA  levels  in 
the  development  of  the  Stage  1  D/DBP 
Rule.  The  model  is  available  from  the 
Safe  Drinking  Water  Act  Hotline  (1- 
800-425-4791).  It  uses  raw  water 
quality  and  treatment  process  data  to 
predict  THM  and  HAA  formation.  The 
WTP  model  is  calibrated  on  fewer  than 
100  bench-,  pilot-,  and  full-scale 
studies.  This  rule  would  provide  a 
sufficiently  large  database  to  upgrade 
the  model  to  include  additional 
processes,  predict  other  DBPs,  and 
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better  calibrate  the  model  based  on 
hundreds  of  plant  experiences. 

The  process  data  would  be  coupled 
with  the  water  quality  data  described  in 
Tables  III.l  through  III.5  to  assess  how 
treatment  impacts  precvusor  removal; 
how  treatment  affects  the  formation  of 
THMs.  HAAs  and  other  DBFs;  and  how 
parameters  like  TOX  and  SDS  compare 
to  distribution  system  compliance 
parameters.  Relationships  between  the 
process  data  and  water  quality  data 
collected  under  this  rule  would  bo 
evaluated  to  help  defme  Stage  2 
requirements  of  the  D/DBP  Rule  and  to 
better  evaluate  and  refine  prediction 


models  that  will  be  used  for  the  Stage 
2  D/DBP  Rule  development. 

Specific  Process  Information.  The 
treatment  plant  information  and  imit 
processes  listed  in  Table  III.6  and  the 
water  quality  data  described  in  previous 
sections  will  provide  the  information 
necessary  to  develop  predictions 
between  raw  water  quality,  treatment 
conditions,  precursor  removal,  and  DBP 
formation.  EPA  selected  the  parameters 
listed  to  characterize  the  unit  process 
for  use  in  developing  the  predictions 
and  Stage  2  D/DBP  Rule  development. 
For  example,  coagulation  parameters  are 
needed  for  evaluation  of  efficiencies  to 


better  define  the  impact  of  enhanced 
coagulation  for  precursor  (TOC)  control. 
The  depth  of  the  filter  is  needed  to 
evaluate  the  feasibiUty  of  adding  GAC  to 
the  filter  for  precursor  removal.  The 
complete  process  train  details  are 
needed  to  evaluate  the  feasibility  and 
costs  of  treatment  changes  being 
considered  for  DBP  control.  The  Ust 
does  not  include  every  possible  water 
treatment  process  parameter,  but  does 
include  the  parameters  that  would  be 
used  to  characterize  the  treatment 
practices  for  the  purpose  of  this 
monitoring  rule. 


Table  III.6.— Treatment  Plant  Information 


utility  infofmation: 

Utility  Name 

Mailing  Address 

Contact  Person  &  Ptwne  Number 

Public  Water  Supply  Identification  Number  FRDS  (PWSID) 

Population  Served 
Plant  information: 

Name  of  plant 

Design  flow  (MGO) 

Annual  minimum  water  temperature  (C) 

Annual  maximum  water  temperature  (C) 

Hours  of  operation  (hours  per  day) 
Source  water  informaton: 

Name  of  source 

Type  of  source  (One  of  the  following) 

1  River 

2  Stream 

3  Reservoir 

4  Lake 

5  GrourxJ  water  under  the  direct  influerKe  of  surface  water 

6  Ground  water 

7  Spring 

8  Purchased  from  Utility  Name,  FRDS  PWSID 

9  Other 

Surface  water  as  defined  by  SWTR  (TRUE/FALSE) 
Monthly  Average  Flow  of  this  Source  (MGD) 
Upstream  sources  of  microbiologicai  contamination 
Wastewater  ptant  discharge  in  watershed  (yes/no) 
Distance  from  intake  (miles) 
Monttily  average  flow  of  plant  discharge  (MGD) 
Point  source  feedlots  in  watershed  (yes/no) 
Distance  of  nearest  feedlot  discharge  to  intake  (miles) 
Norvpoint  sources  in  watershed 
Grazing  of  animals  (yes/no) 
Nearest  distance  of  grazing  to  intake  (miles) 
Plant  influerrt  (ICR  influent  sampling  point): 
Monthly  average  fkjw  (MGD) 
Monthly  peak  hourly  ftow  (MGD) 
Ftow  at  time  of  sampling  (MGD) 
Plant  effluent  (ICR  effluent  sampling  point): 
Monthly  average  flow  (MGD) 
Monthly  peak  hourly  flow  (MGD) 
Ftow  at  time  of  sampling  (MGD) 
Sludge  treatmerrt: 
Monthly  average  solids  production  (Itj/day) 
Installed  design  sludge  handling  capacity  (lb/day) 
General  process  parameters: 

The  foltowing  data  will  be  required  for  all  unit  processes: 
Number  of  kJentk^l  parallel  units  installed 
Number  of  kJentical  parallel  units  in  service  at  time  of  sampling 
The  foltowir>g  parameters  will  be  required  for  all  unit  processes  except  chemical  feeders: 
Design  Flow  per  unit  (MGD) 
Ljqutd  volume  per  unit  (gallons) 
Tracer  study  flow  (MGD) 
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Table  IU.6.— Treatment  Piant  Informatk>*— Continued 


T50  (minutes) 

T10  (mmutes) 
Presedimentatkxi  basin: 

Surface  loading  at  clesign  flow  (gprn/fP) 
Chemical  feeder 

Type  o<  feeder  (one  of  the  foOowing) 

1  Liquid 

2  Gas 

3  Dry 

Capacity  of  each  unit  (ItVday)  >  ' 

Purpose  (one  or  more  of  »>e  foilowtrfg) 

1  Coaguiatxxi 

2  Coagulation  aid 

3  Corrosion  control 

4  Dechlorination 

5  Disinfection 

6  Fitter  aid 

7  Fluoridation 

8  Oxidation 

9  pH  adjustment 

10  Sequestration 

1 1  iswftening 

12  Stabilization 

13  Taste  arxJ  odor  control 

14  Other 

Chemical  feeder  chemicals  (one  of  the  foUowmg): 

Alum 

Anhydrous  ammonia 

Ammonium  hydroxide 

Ammonium  sulfate 

Calcium  hydroxide  • 

Calcium  hypochlorrte 

Calcium  oxide 

Cartx>n  dioxide 

Chlonne  dioxide — acid  chlonte 

Chlonne  dicxide — chlonne/chlorite 

Chlorine  gas 

Feme  chloride 

Feme  sulfate 

Ferrous  sulfate 

Ozone 

Polyalumlnum  chloride 

Sodium  cart»nate 

Sodium  chloride 

Sodium  fluoride 

Sodium  hv' -oxide 

Sodium  hypochlonte 

Sodium  hexametaphosphate 

Sodium  silicate 

Sulfuric  acKJ 

Zinc  orthophosphate 

Other 
Notes: 

1 .  The  above  list  Is  Intended  to  be  a  comprehensive  list  of  chemicals  used  at  water  treatment  plants  If  the  name  of  a  chemcai  does  not  ap- 
pear in  the  list  then  "Other  Chemicar  Information  wiH  be  requested. 

2.  Formulas  and  feed  rate  units  will  be  irxluded  in  data  reporting  software. 

Monthly  average  feed  rate  based  on  inventory  (mg/L)  Feed  rate  at  tjme  of  sampling  (mg/L) 
Ottier  chemical: 
Note: 
In  addition  to  Chemical  Feeder  information  the  following  will  be  required  for  any  chemical  not  included  In  the  ChemicaJ  Feeder  ftsl  of  chemi- 
cals. 
Trade  name  of  chemical 
Formula 
Manufacturer 
Rapid  mu: 
Type  of  mixer  (one  of  tJie  following) 

1  Mechanical 

2  Hydraulic  jump 

3  Static 

4  Other 

If  mechani'  ^1:  horsepower  of  motor 
If  hydraulic:  head  loss  (ft) 
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Table  III.6.— Treatment  Plant  Information— Continued 


If  static:  head  loss  (ft) 
Flocculation  basin: 
Type  of  mixer  (one  of  the  following) 

1  Mechanical 

2  Hydraulic 

3  Other 

If  mechanical:  Mixing  power  (HP)  -  ' 

If  hydraulic:  head  loss  (ft) 
Sedimentation  basin: 

Loading  at  Design  Flow  (gpnVft^) 

Depth  (ft) 
Filtration: 

Loading  at  Design  Flow  (gprn/ft^) 

Media  Type  (one  or  more  of  the  following) 

1  Anthracite 

2  GAG 

3  Garriet 

4  Sand 

5  Other 

Depth  of  top  media  (in) 

If  more  ttian  1  media:  Depth  of  second  media  (in) 
If  more  than  2  media:  Depth  of  third  media  (in) 
If  more  than  3  media:  Depth  of  fourth  media  (in) 
If  GAC  media:  Cartion  replacement  frequency  (nxMiths): 
Water  depttj  to  top  of  media  (ft) 

Depth  from  top  of  media  to  bottom  of  backwash  trough  (ft) 
Backwash  Frequency  (hours) 
Backwash  volume  (gallons) 
Contact  basin  (Statile  liquid  level): 
Baffling  Type  (one  of  the  following  as  defined  in  SWTfl  guidance  n)anual) 

1  UnlDaffled  (mixed  tank) 

2  Poor  (inlet/outlet  onfy) 

3  Average  (Inlet/Outlet  and  intermediate) 

4  Superior  (Serpentine) 

5  Perfect  (Plug  flow) 
Clearwell  (Variable  liquid  level): 

Baffling  Type  (one  of  the  following  as  defined  in  SWTR  guidance  manual) 

1  Unt)affled  (mixed  tank) 

2  Poor  (inlet/outiet  only) 

3  Average  (Inlet/Outlet  and  intermediate) 

4  Superior  (Serpentine) 

5  Perfect  (Plug  flow) 
Minimum  lk|uid  volume  (gallons) 

Liquid  volume  at  time  of  tracer  study  (gallons) 
Ozone  contact  basin: 
Basin  Type 

1  Over/Under  (Diffused  Oj) 

2  Mixed  (Turbine  Oj) 
Number  of  Stages 

CT  (min  mg'L) 
EPA  requests  comments  on  the  design  and  operating  parameters  to  be  reported  for  ozone  contact  basins. 
Tutie  settler: 

Surface  loading  at  design  flow  (gpnVft-') 

lube  angle  from  horizontal  (degrees) 
Upflow  clanfier 

Design  horse  power  of  turbine  mixer  (HP) 

Surface  loading  at  design  flow  (gprri/ft-) 

Special  Equipment  (none,  one.  or  more  of  the  following) 

1  Lamella  plates 

2  Tuties 
Plate  settler: 

Surface  loading  at  design  flow  (gprrVft-) 
DE  filter 

Surface  kjading  at  design  flow  (gpm/ft-) 

Precoat  (Ib/ffJ) 

Bodyfeed  (mg/L) 

Run  length  (hours) 
Granular  actvated  cartx>n: 

Empty  bed  contact  time  at  design  flow  (minutes) 

Design  regeneration  frequency  (days) 

Actual  regeneration  frequerx^y  (days) 
Membranes: 

Type  (one  of  the  following)  * 
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Table  III.6.— Treatment  Plant  Information — Continued 


1  Reverse  osmosis 

2  Nanofittration 

3  Ultrafittratjon 

4  Mcrofittration 

5  Electrodialysis 

6  Other 
Name  of  Other  type 

Membrane  type  (one  of  the  following) 

1  Cellulose  acetate  and  derivatives 

2  Potyamkjes 

3  Thin-fHm  composite 

4  Other 

Name  of  ottier  membrane  type 
Molecular  weight  cutoff  (gm/mole) 
Configuration  (or>e  of  the  following) 

1  Spiral  wound 

2  Hollow  fiber 

3  Tube 

*        4    Plate  and  frame 

5  Other 

Name  of  ottier  configuratioo 

Design  flux  (gpdW^) 

Design  pressure  {psO 

Purpose  of  membrane  unit  (or>e  or  more  of  the  following) 

1  Softening 

2  DesalinatKxi 

3  Organic  removal 

4  Other 

5  Contaminant  removal — name  of  contamtrwmt 
Percent  recovery  (%) 

Operating  pressure  (psi) 
Air  stripping: 

Packing  height  (ft) 

Design  liquid  loading  (gpmJiv) 

Design  air  to  water  ratio 

Type  of  packing  (Name) 

r^ominal  size  of  packing  (inch) 

Operating  air  flow  (SCFM) 
Adsorption  clanfier: 

Surface  toading  at  design  flow  (gpm/ffJ) 
Dissolved  air  fkitatkxi: 

Surface  toading  at  design  flow  (gpnVft^) 
Sk>w  sarxl  filtration: 

Surface  toading  at  design  flow  (gpd/ft^) 
Ion  exchar^: 

Purpose  (one  or  more  of  the  foltowing) 

1  Softening 

2  Contaminarrt  removal 
Contaminant  name 

Media  type  (Name) 

Design  exchange  capacity  (equ/ftJ) 

Surface  toading  at  design  flow  (gpm/ft-) 

Bed  depth  (ft) 

Regenerant  Name  (one  of  ttie  foOowing) 

1  Sodium  Chloride  (NaCI) 

2  Sulfuhc  Acid  (HjSO*) 

3  Sodium  Hydroxide  (NaOH) 

4  Other 

If  other  Name  arxl  formula 
Operating  regeneration  frequency  (hr) 
Regenerant  corx^ntration  (%) 
Regenerant  Used  (lb/day) 
Other  treatment 
Name 
Purpose 
Design  Parameters 


"EPA  will  be  working  with  the 
industry  to  develop  the  software  to 


collect  this  process  information  as 
described  in  the  following  section. 


Utilities  would  use  the  data  collection 
software  to  input  the  process  data  once 


Federal  Register  /  Vol.  59.  No.  28  /  Thursday.  February  10.  1994  /  Proposed  Rules  6351 


at  the  beginning  of  the  monitoring 
period  with  monthly  updates  of  the 
operating  data  and  any  treatment 
modifications. 

EPA  requests  comments  on  the 
completeness  of  Table  in.6  to  describe 
treatment  plant  configurations  and  the 
specific  design  parameters  for  the  unit 
processes  that  would  be  relevant  to 
Stage  2  D/DBP  rule  development  and 
future  model  development  for 
predicting  DBPs.  Is  all  the  requested 
information  essential?  Are  more 
efficient  mechanisms  available  than 
those  proposed  herein  for  obtaining  the 
desired  information?  Will  Ihe  treatment 
plant  information  requested  be  adequate 
for  developing  models  by  which  to 
predict  the  ability  of  utilities  to  achieve 
various  potential  regulatory  criteria 
under  Stage  2  (e.g.,  DBP  and  TOX 
occurrence  levels  in  the  distribution 
system)?  Will  the  treatment  plant 
information  required  for  systems  serving 
100,000  or  more  people  be  adequate  for 
developing  predictive  models  of  DBP 
formation  for  systems  serving  less  than 
100.000  people?  What  additional 
information,  if  any,  would  be  important 
to  obtain  to  predict  the  formation  of 
DBPs  in  systems  serving  less  than 
10,000  people?  If  additional  information 
is  needed,  what  mechanisms  should  be 
used  for  obtaining  it?  For  example, 
would  any  survey  techniques  of 
representative  systems  be  useful  for 
obtaining  this  information? 

Data  collection  software  design.  Since 
the  collection  of  DBP  occurrence  data 
and  source  water  quality  data  must  be 
combined  with  information  about  the 
treatment  processes,  EPA  proposes 
using  data  collection  software  as  a 
mechanism  for  obtaining  the  monitoring 
data  and  treatment  plant  process 
information  necessary  for  developing 
the  Stage  2  D/DBP  Rule.  The  software 
would  capture  information  about  source 
water  quality,  treatment  plant  design, 
unit  processes,  chemical  dosages,  and 
the  monitoring  results  listed  in  Tables 
III.1-III.6.  EPA  would  provide  technical 
a.ssistance  for  use  of  the  data  collection 
software. 

To  capture  both  water  quality  data 
and  process  information  from  each 
plant,  the  data  collection  sofh^'are  and 
database  would  be  designed  to  handle 
various  treatment  configurations 
including  split  flow,  process  parameters 
relevant  to  each  configuration,  and 
water  quality  monitoring  data  described 
in  earlier  sections. 

EPA  would  provide  each  utility  a 
diskette  ctmtaining  the  data  collection 
software.  The  software^ would  generate 
screen  driven  data  entry  forms  that  are 
customized  for  the  water  utility 
depending  on  the  treatment  process 


configuration  entered  by  the  utiUty.  The 
water  quahty  parameters  listed  in 
Tables  III.l  through  III..5  and  the  results 
of  the  microbiological  monitoring  would 
also  be  entered  by  the  utility.  The  water 
utility  would  only  enter  monitoring 
results  pertinent  to  its  system.  Table 
III. 6  lists  the  unit  process  choices  that 
would  be  used  to  develop  the  process 
train  for  a  given  water  treatment  plant. 
The  computer  program  would  be 
designed  to  prompt  the  user  for  the 
process  parameters  based  on  the  process 
choices  selected.  For  example,  a  plant 
using  only  chlorine  for  disinfection 
would  not  see  prompts  for  chlorine 
dioxide  residual,  bromate,  or  chlorite  on 
its  data  entry  screen. 

The  software  will  determine  such 
details  as  where  sampling  points  should 
generally  be  located  and  which  water 
quahty  parameters  should  be  measured. 
The  user  would  have  the  option  of 
printing  a  series  of  data  forms  to  be  used 
as  a  guide  in  identifying  sample  point 
locations,  requesting  laboratory 
analysis,  and  gathering  design  and 
operation  parameters.  The  software  will 
be  designed  in  data  segments  and  will 
save  data  to  a  monthly  data  file  on  a 
hard  drive  or  diskette.  The  utility  will 
send  data  to  EPA  as  described  in  the 
following  section. 

4.  Database  Development 

The  prof>osed  procedure  would  entail 
each  PWS  collecting  the  data  on  a 
computer  diskette  provided  by  EPA 
using  the  data  collection  software, 
sending  the  data  via  modem  or  by 
diskette  to  a  database  coordinator, 
having  the  data  reviewed  for  correctness 
by  an  engineer  or  scientist  familiar  with 
water  treatment,  loading  the  data  into  a 
ma,ster  database,  having  the  data 
analyzed  periodically  throughout  the 
monitoring  period,  generating  interim 
reports,  and  having  the  databa.se  in  final 
usable  form  for  Stage  2  D/DBP  Rule 
development  shortly  after  the 
conclusion  of  the  sixth  quarter 
monitoring  period.  Any  interested  party 
would  have  access  to  the  data  at  various 
points  in  time  during  the  collection 
period.  EPA  would  provide  tei:hnical 
a.ssistance  throughout  the  data 
collection  and  reporting  process. 

EPA  proposes  that  a  personal 
computer  with  an  MS-DOS  operating 
system  be  used  for  data  entry.  EPA 
would  provide  the  ICR  data  collection 
software  to  the  utilities  for  data 
collection.  The  utilities  would  provide 
the  personal  computer.  The  software 
will  have  many  built  in  features  to  guide 
the  user  through  the  process  train 
configuration  and  data  input.  In 
addition.  EPA  intends  to  make  technical 
assistance  available,  if  needed,  to  help 


assure  the  quality  of  information 
provided. 

The  output  from  tlie  data  collection 
software  would  be  monthly  data  files  in 
ASCII  format.  Data  files  on  diskette 
would  be  mailed  to  EPA  and  transferred 
to  the  master  data  base.  Data  files 
transferred  via  modem  would  be  sent 
using  telecommunication  software 
supplied  by  the  utility.  EPA  requests 
comment  on  the  use  of  diskettes, 
modem  or  other  means  for  data 
reporting. 

Design  of  the  database,  its  input/ 
output  mechanisms,  and  its  output 
fonnats  would  be  considered  before 
start-up  of  the  monitoring  effort.  The 
output  would  target  the  requirements 
being  considered  for  the  Stage  2  D/DBP 
Rule  and  the  Enhanced  SWTR. 
Examples  of  the  many  questions  the 
output  would  address  are:  (1)  What  is 
the  national  distribution  of  bromide. 
TOC,  etc..  i.e..  the  factors  that  affect  DBP 
formation?  (2)  What  is  the  distribution 
of  HAAs.  chloral  hydrate,  etc.  in 
distribution  system  waters?  (3)  What 
treatment  processes  and  operating 
conditions  are  associated  with 
minimum  DBP  levels?  (4)  What  levels  of 
bromate  form  in  ozonation  plants  under 
different  conditions? 

Testing  data  collection  and  transfer. 
Before  monitoring  begins,  EPA  would 
need  to  beta  test  the  ICR  data  collection 
software  for  transferring  data  from  the 
utility  to  a  master  database  to  identify 
unforeseen  problems  with  the  data 
collection  procedure.  Therefore,  the 
Agency's  schedule  for  beta  testing  must 
have  enough  lead  time  to  modify  the 
process,  if  needed,  before  monitoring 
begins.  EPA  intends  to  conduct  the  data 
collection  software  beta  testing  with  the 
cooperation  of  a  small  number  of 
utilities  with  diverse  characteristics. 
The  master  database  and  its  data 
manipulation  and  output  procedures 
would  also  be  beta  tested  to  identify 
unforeseen  problems  with  the  data 
handling  procedures  after  the  data  are 
reported  to  EPA. 

Frequency  of  reporting.  EPA  would 
require  s>'stems  to  submit  data  to  the 
Agency  two  months  after  monitoring 
begins  and  thereafter  monthly.  Periodic 
reporting  would  allow  EPA  to  review 
the  data  and  resolve  problems 
associated  with  data  collection  and 
submission,  and  also  to  quicken  the 
pace  of  regulatory  development  of  the 
interim  and  long-term  ESWTRs. 

Data  a\'ailability.  EPA  would  make 
raw  (unanalyzed)  data  available  to 
interested  organizations  and  individuals 
periodically  throughout  the  monitoring 
period  via  electronic  transfer.  EPA 
proposes  thai  the  data  be  made  available 
after  the  first  two  quarters'  raw  data 
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have  been  verified,  and  for  every  6 
months  of  data  thereafter  following  the 
verification  of  that  data  until  the 
conclusion  of  the  monitoring  period. 
This  access  would  be  a  "read  only" 
mode. 

EPA  would  make  analyzed  data 
available  in  summary  form.  The 
analyzed  data  would  be  grouped  by 
source  water  type,  utility  size,  type  of 
treatment,  distribution  of  DBPs. 
distribution  of  TCXi:,  treatment 
effectiveness,  etc.  These  data  would  be 
used  in  developing  the  interim  and 
long-term  ESVVTR  and  the  Stage  2  D/ 
DBP  rule. 

5.  Analytical  Methods 

Approved  methods.  Analytical 
methods  that  are  currently  approved  for 
monitoring  purposes  under  other 
drinking  water  regulations  would  be 
approved  for  use  under  this  rule.  These 
include  the  parameters:  (1)  pH;  (2) 
alkalinity;  (3)  turbidity;  (4)  temperature; 
(5)  calcium  hardness;  (6)  free  residual 
chlorine;  (7)  total  residual  chlorine;  (8) 
chlorine  dioxide  residual;  (9)  ozone 
residual;  (10)  chloroform:  (11) 
bromodichloromethane,  (12) 
dibromochlororaethane;  and  (13) 
bromoform. 

Anal>tical  methods  for  several  of  the 
above  named  parameters  have  also  been 
updated  in  the  18th  edition  of  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater  for  the  Examination  of 
Water  and  Wastewater.  These  include: 
(1)  pH;  (2)  alkalinity; '(3)  turbidity:  (4) 
temperature;  (5)  calcium  hardness;  (6) 
free  residual  chlorine;  (7)  total  residual 
chlorine;  (8)  chlorine  dioxide  residual; 
and  (9)  ozone  residual.  The  updated 
versions  of  these  methods  would  also  be 
approved  for  compliance  monitoring 
under  this  rule. 

In  addition  to  the  methods  currently 
approved  for  monitoring  purposes 
under  other  drinking  water  regulations 
and  their  most  recent  versions, 
approved  methods  for  the  remainder  of 
the  parameters  that  must  be  measured 
for  this  rule  are  listed  in  Table  III. 7.  The 
methods  are  published  and  contain 
descriptions  of  the  methodology  and 
information  on  the  precision  and 
accuracy  of  the  methods. 

EPA  is  proposing  one  new  method 
(EPA  Method  551)  for  trihalomethane 
(chloroform,  bromodichloromethane, 
dibromochloromethane,  and 
bromoform)  monitoring  under  this  rule. 
EPA  is  also  soliciting  comment  on 
whether  use  of  this  method  should  also 
be  approved  for  compliance  with  the 
monitoring  requirements  under  the 
Trihalomethane  rule  (44  FR  68264, 
November  29,  1979]. 


Monitoring  for  the  six  haloacetic  acids 
(HAAs)  would  be  done  using  EPA 
Method  552.1  or  an  expanded  version  of 
Method  6233  B  which  is  pubUshed  in 
the  18th  edition  of  Standard  Methods. 
Bromochloroacetic  acid  is  not  liste^  as 
an  analyte  in  the  published  version  of 
Method  6233  B,  because  an  analytical 
standard  was  not  commercially 
available  when  the  method  was  first 
developed.  The  feasibihty  of  including 
it  in  Method  6233  B  has  been 
demonstrated  (Barth  and  Fair,  1992), 
and  it  will  be  added  to  the  method 
during  the  next  revision. 

Metnod  6233  B  is  undergoing  revision 
for  the  19th  edition  of  Standard 
Methods,  so  EPA  proposes  that  a  draft 
version  be  made  available  to 
laboratories  performing  HAA  analyses 
for  this  monitoring  rule. 

EPA  would  require  laboratories  to  use 
EPA  Method  551  for  measuring 
trichloroacetonitrile, 
dichloroacetonitri  le, 
bromochloroacetonitrile, 
dibromoacetonitrile,  1,1- 
dichloropropanone,  1,1,1- 
trichloropropanone,  and  chloropicrin. 
The  use  of  pentane  instead  of  methyl- 
tertiary-butyl  ether  (MTBE),  the  solvent 
described  in  the  method,  would  be 
permissible  when  analyzing  for  these 
analytes  and  for  the  THMs. 

Chloral  hydrate  (CH)  would  also  be 
measured  using  EPA  Method  551,  but 
its  concentration  would  be  determined 
by  analyzing  a  separate  sample  from  the 
one  collected  for  the  other  551  analytes. 
CH  requires  a  different  dechlorinating 
agent  than  the  other  DBPs  included  in 
the  method.  The  THMs  can  also  be 
measured  in  the  chloral  hydrate  sample. 
MTBE  must  be  used  as  the  extracting 
solvent  when  measuring  CH. 

EPA  Method  551  specifies  that  the  pH 
of  the  sample  be  adjusted  to  between  4.5 
and  5.0  when  the  sample  is  collected,  to 
prevent  base-catalyzed  hydrolysis  of 
several  of  the  analytes.  Sample  stability 
has  been  demonstrated  for  14  days 
when  this  technique  is  used  in  the 
laboratory.  However,  field  application  of 
this  preservation  technique  (i.e., 
titration)  has  not  been  tested  and  may 
not  be  practical.  EPA  proposes  that  the 
samples  be  collected  without  adjusting 
the  pH  and  that  the  laboratories  be 
required  to  extract  the  samples  within 
24—48  hours  of  sample  collection.  This 
requirement  would  result  in  a  negative 
bias  in  the  data  for  several  of  the 
analytes,  with  the  bias  increasing  as  the 
pH  of  the  samples  increases.  EPA 
solicits  comments  on  this  approach  or 
suggestions  on  alternative  approaches. 

Chlorate,  chlorite,  bromide,  and 
bromate  would  be  measured  using  EPA 
Method  300.0.  Laboratories  would  be 


permitted  to  use  alternate  eluents  (e.g.. 
borate  eluent)  or  sample  cleanup  or 
concentration  techniques  in  order  to 
lower  the  detection  limit  for  bromate,  as 
long  as  the  quality  assurance  criteria 
specified  in  the  method  are  met. 

EPA  is  aware  that  the  above  method 
may  not  be  sensitive  enough  to  provide 
quantitative  data  for  bromate  at 
concentrations  <10  Mg/L.  Some 
laboratories  may  be  able  to  detect 
bromate  in  samples  at  concentrations  as 
low  as  5  ng/L,  but  the  data  will  not  be 
precise  enough  to  be  used  for  making 
decisions  on  how  treatment  practices 
and  source  water  characteristics 
influence  bromate  formation.  Since  the 
Stage  1  D/DBP  Rule  may  propose  a 
maximum  contaminant  level  goal 
(MCLG)  of  zero  for  bromate,  it  is 
important  to  extend  the  quantitation  for 
bromate  to  as  low  a  concentration  as 
possible  during  this  information 
collection  process. 

One  of  EPA's  laboratories  has  the 
capability  to  measure  bromate  at 
concentrations  of  <1  jig/L  using  a 
selective  anion  concentration  technique 
prior  to  ion  chromatography  analysis 
(Hautman,  D.P.,.Nov.  1992).  EPA  does 
not  think  this  new  technique  could  be 
readily  transferred  to  laboratories  doing 
routine  analyses,  because  the  required 
instrumentation  is  not  commercially 
available  and  the  technique  is  complex 
and  time  consuming.  Therefore,  in  order 
to  obtain  low  level  bromate 
measurements,  EPA  is  proposing  that 
utilities  be  required  to  collect  duplicate 
samples  and  to  send  one  sample  from 
each  duplicate  set  to  EPA.  EPA  could 
then  obtain  more  sensitive  quantitation 
to  better  characterize  bromate  formation 
as  a  function  of  water  quality  treatment 
characteristics.  EPA  would  use  the  data 
generated  by  utilities  to  evaluate  the 
ability  of  laboratories  to  accurately  and 
precisely  measure  bromate  near  the 
anticipated  MCL  of  10  (xg/1  in  the  Stage 
1  D/DBP  rule  that  was  agreed  to  by  the 
Negotiating  Committee.  EPA  would  be 
responsible  for  obtaining  the  required 
analyses  using  the  new  technique.  EPA 
solicits  comments  on  this  approach  for 
obtaining  low  level  bromate 
measurements. 

Cyanogen  chloride  (CNCl) 
concentrations  would  be  monitored 
using  a  modified  version  of  EPA  Method 
524.2.  This  compound  is  not  listed  in 
the  method,  but  feasibility  has  been 
demonstrated  (Flesch  and  Fair,  1988). 
Cyanogen  chloride  is  unstable,  so 
laboratories  would  be  required  to 
perform  the  analysis  within  24-48  hours 
of  sample  collection.  Samples  for  CNCl 
analysis  must  be  dechlorinated  using 
ascorbic  acid. 
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EPA  is  aware  of  one  other  technique 
for  measuring  CNCl.  A  headspace 
analytical  technique  using  gas 
chromatography  with  electron  capture 
detection  was  recently  described  in  the 
literature  (Xie  and  Reckhow,  1993).  It 
can  also  be  used  to  measure  cyanogen 
bromide  which  may  be  preferentially 
formed  when  the  source  water  contains 
bromide  ion.  EPA  solicits  comments  on 
whether  this  technique  should  be  used 
to  generate  data  for  this  monitoring  rule. 
Use  of  the  technique  would  be 
contingent  upon  preparation  of  a 
written  protocol  for  performing  the 
analysis  including  specific  quality 
control  requirements.  The  protocol 
would  be  published  in  the  ICR  DBF 
Analytical  Methods  Guidance  Manual. 

A  method  for  the  analysis  of 
aldehydes  in  source  water  and  drinking 
water  is  being  wTitten  for  the  19th 
edition  of  Standard  Methods.  The 
methodology  irivolves  the  use  of  O- 
(2,3,4,5,6-pentafluorobenzyl)- 
hydroxylamine  (PFBHA)  as  a 
derivatizing  agent.  PFBHA  reacts  with 
low  molecular  weight  carbonyl 
compounds,  including  aldehydes,  in 
aqueous  solutions  to  form  the 
corresponding  oximes.  These 
derivatives  are  extractable  with  organic 
solvents  and  can  be  measured  using  gas 
chromatography  with  either  electron 
capture  (ECD)  or  selective  ion 
monitoring-mass  spectrometry  (SIM- 
MS) detection  (Glaze  et  al.  1989; 
Cancilla  et  al.,  1992).  EPA  proposes  that 
the  draft  version  of  the  method  be  used 
by  laboratories  performing  aldehyde 
analyses  for  this  monitoring  rule. 

Analyses  for  aldehydes  are  usually 
begun  immediately  or  within  24  to  48 
hours  after  sample  collection,  because  a 
preservation  technique  has  not  been 
demonstrated.  EPA  proposes  that  all 
aldehyde  analyses  for  this  rule  be 
initiated  within  48  hours  of  sample 


collection.  EPA  solicits  comments  on 
alternative  approaches. 

Total  organic  halide  (TOX)  would  be 
monitored  using  Standard  Method  5320 
B.  All  samples  for  this  monitoring  rule 
would  be  dechlorinated  and  acidified  at 
the  time  of  collection. 

Total  organic  carbon  (TOG)  would  be 
monitored  using  Standard  Method  5310 
C  (persulfate-ultraviolet  oxidation)  or 
5310  D  (wet-oxidation).  The  samples 
must  not  be  filtered  prior  to  analysis. 
Turbid  samples  would  be  diluted  using 
organic  free  water  in  order  to  remove 
interferences  from  high  concentrations 
of  particulate  matter. 

EPA  is  aware  of  recent  advances  in 
the  measurement  of  TOG  using  high 
temperature  catalytic  oxidation  (Benner 
and  Hedges,  1993;  Kaplan,  1992).  The 
instrumentation  is  commercially 
available  and  is  being  used  in  some 
drinking  water  laboratories.  Published 
data  suggest  the  new  technique  may  be 
slightly  more  effective  than  the 
proposed  methods  in  oxidizing 
refractory  organic  material.  If  this  is 
true,  then  results  produced  using  the 
new  technique  would  indicate  higher 
TOG  levels  than  would  be  measured 
using  the  proposed  methods,  when 
samples  contained  refractory  organic 
material.  The  methodology  has  not  been 
evaluated  by  EPA  and  it  is  not 
published  in  a  reference  text  such  as 
Standard  Methods  or  an  EPA  Methods 
Manual.  EPA  solicits  comments  on 
whether  (or  under  what  conditions)  the 
use  of  this  new  oxidation  technique 
should  be  permitted  for  monitoring 
under  this  rule. 

No  written  method  e.xists  for 
measuring  ultraviolet  absorbance  at  254 
nm  (UV254).  EPA  proposes  that  a 
protocol  be  developed  by  a  workgroup 
composed  of  persons  familiar  with 
techniques  currently  being  used  to 
study  precursor  removal.  The  protocol 
would  be  distributed  to  all  laboratories 
that  generate  UV2S4  data  for  this  rule 


and  its  use  would  be  required.  The 
protocol  would  also  be  published  in  the 
IGR  DBP  Analytical  Methods  Guidance 
Manual.  The  protocol  will  specify 
sample  filtration  and  pH  adjustment 
procediu-es. 

Simulated  distribution  system  (SDS) 
samples  would  be  incubated  at  the  same 
temperature  and  pH  as  the  distribution 
system  for  a  reaction  time  comparable  to 
the  estimated  detention  time  of  the 
distribution  system  sampling  point 
selected  for  comparison  purposes.  The 
general  protocol  is  described  in  the  18th 
edition  of  Standard  Methods  under 
Method  5710  E.  Exact  details  of  how  the 
SDS  samples  would  be  handled  will  be 
specified  in  the  ICR  DBP  Analytical 
Methods  Guidance  Manual.  Since  the 
temperature  and  incubation  time  of  the 
SDS  samples  will  be  utility  specific, 
EPA  will  recommend  that  the  utility 
incubate  the  sample  for  the  specified 
time  period.  The  pH  and  disinfectant 
residual  would  be  measured  at  the  end 
of  the  incubation  period.  The  sample 
would  then  be  poured  into  sample 
bottles  containing  the  appropriate 
dechlorinating  agents  and  preservatives 
and  sent  to  the  laboratory  for  analysis. 
This  procedure  would  alleviate  concern 
over  laboratory  logistics  in  dealing  with 
many  SDS  samples  requiring  different 
incubation  temperatures  and  times.  The 
SDS  sample  would  be  analyzed  for 
chloroform,  bromodichloromethane, 
dibromochlorometh&ne,  bromoform, 
monochloroacetic  acid,  dichloroacetic 
acid,  trichloroacetic  acid, 
monobromoacetic  acid,  dibromoacetic 
acid,  bromochloroacetic  acid,  chloral 
hydrate,  trichloroacetonitrile, 
dichloroacetonitrile. 
bromochloroacetonitrile, 
dibromoacetonitrile,  1.1- 
dichioropropanone,  1,1,1- 
trichloropropanone,  chloropicrin,  total 
organic  halide.  pH.  and  disinfectant 
residual. 


Table  I II. 7— Analytical  Methods  Approved  for  Monitoring  Rule 

Methodology 

AnaJyte 

40  CFR  reference ' 

EPA  method 

Standard  method  2 

pH 

141.74(a)(7),  141.89(a)  .. 

4500-H- 

Alkalinity  

141.89(a) 

2320  8 

Turt)kJity  

141. ^(a),  141.74(a)(4)  .. 

180.13 

2130  B 

Temperature 

141.74(a)(6),  141.89(a)  .. 

2550  B 

Calcium  hardness  

141.89(a) 

200.7  « 

3111  B,  3120  8.3500- 

CaD 

Free  residua)  chlorine  .... 

141.74(a)(5)  

4500-a  D.  450O-CI  F. 
4500-CI  G.  4500-Ci  H 

Total  residual  chlorine  .... 

141.74(a)(5)  

4500-CI  D.  4500-^1  E. 
4500-CI  F,  450C-CI 
G.  4500-CI  1 

Chlorine  dioxide  residual 

141.74(a)(5)  

45OO-CIO2C.  4500- 
ClOjD.  4500-CIO:E 

Ozone  residual 

141.74(a)(5)  

4500-OjB 

m 
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Table  IH.7— AwALYTtCAL  Methods  Approved  for  K4onitohing  Rule— Confinued 


Anaiyte 


Miethodoiogy 


40  CFR  reference ' 


EPA  method 


Standard  mettKxls 


Chloroform  

Bromodichloramethane  .. 
Dilxomochlofomeltiane  .. 

Bromofomi  

Morxxhloroacetic  acid  ... 

Dichtoroacetic  acid 

Tnchtoroacenc  acirf 

Monobfrrtxjacetic  aad  ... 

Dibromoacetic  acid „ 

Bromochloroacetic  acid  .. 

Chloral  Hydrate  _.. 

Trichtoroacelonitrii* 

Dichloroacetonrtnle 

Bromochloroacetonrtnle  .. 

DibfOfTXJacetonitnle  

1,1-DicWoropropanone  ... 
1 , 1 , 1 -TnchtoropropanofW 

Chlofoptcnn  

Chlorrte 

Chlorate 

Bromide 

Bromata 

Cyanogen  Chlonde  

Aldehydes  

Total  Organfc  Halide 
(TOX). 

Total  Organic  Cartxjn 

UV  absoftance  at  254 
nm  (mettxxl  described 
in  pfearT<)le — protoco* 
will  be  developed). 

Simulated  Distntxition 
System  Test  (SDS). 

Total  Hardness 

Ammonia  „ 


141  Sutspt  C.  App.  C 
141  Subpt  C.  App.  C 
141  SutJpt  C,  App.  3 
141  SubptC,  App.  C 


502.2*.  524.2 1^  551' » 

502.2  5,  524.2 '-«•.  551' » 

502.25.  524.25-6.  55t'» 

502.25.  524.2  5 »,  551'*, 

552.16 

55Z16 

552.16 

552.16 

552.16 

552.18 

551' 

551 'Ji 

551  '•» 

551 '•« 

551 '•» 

551  ■'■» 

551'» 

551 '■« 

300.0  >o 

300.0 '0 
300.0 '0 
300.0 '0 

524:2  e 


6233  B* 
6233  B 
6233  B 
6233  B 
6233  B 
6233  B  9 


Oxidant  Demand/Re- 
quirement (optional). 
AOC/BOOC  (optional)  . 


draft  mettxxl  submitted 

to  19th  Edition 
5320  B 

5310  C.  5310  D 


5710  E 

2340  B.  2340  C 
4500-NH  J  D.  4500-NH  3 

F 
2360  B,  2350  C.  2350  D 

9217  B/ 


'  Currentty  approved  methodology  for  drinking  water  compliance  monitoring  is  listed  in  Title  40  of  the  Code  of  Federal  Regulations  in  the  sec- 
tions referenced  in  this  column. 

2  Standard  Methods  tot  tt>e  Exammatlon  of  Water  and  Wastewater.  I8th  ed..  American  Public  Health  Association,  Amencan  Water  Works  As- 
sociation, Water  Pollution  Control  Federation,  1992. 

3  "Methods  of  Chemical  Analysis  ol  Water  and  Wastes,"  EPA  Environmental  Monitonng  Systems  Laboratory,  Cincinnati,  OH  EPA-600/4-79- 
020.  Revised  March  1983. 

•»  Methods  for  tfie  Determffiatton  of  Metals  in  Environmental  Samples.  Available  from  National  Technical  Information  Service  (NTIS),  U.S   De- 
partment of  (Dommerce.  SprmgfieW,  Virginia,  PB91-231498,  June  1991. 

5USEPA,  "Methods  for  V-re  Determination  of  Organic  Compounds  in  Dnnking  Water."  EPAy600/4-88/039,  PB91-231480   f^ational  Technical 
Information  Service  (NTIS),  December  1988  (revised  July  1991). 

6USEPA,  "Methods  for  the  Detennination  of  Organic  Conipounds  in  Dnnking  Waters— Supplement  11,"  EPA/600/R-92/129,  PB92-207703 
NTIS,  August  1992. 

'USEPA,  "Methods  for  the  Determination  of  Organic  Compounds  in  Drinking  Water— Supplement  I."  EPA/600/4-90-020    PB91-146027 
NTIS.  July  1990. 

»Pentane  may  be  usect  as  ttw  extraction  solvent  for  tt>is  anaiyte.  If  the  quality  control  crrtena  of  the  mettiod  are  met. 

9  This  anaiyte  is  not  currently  included  in  the  method.  However,  Barth  and  Fair  (1992)  present  data  demonstrating  It  can  be  added  to  the  meth- 
od. The  method  s  being  revised  for  ftie  I9th  edition  of  Standard  Methods  and  it  will  include  this  anaiyte. 

'OUSEPA.  "MettKXJs  tof  ttie  Determination  of  Inorganic  Substances  in  Environmental  Samples."  EP/V600/R/93/10O-.  August  1993 


Laboratory  approval.  EPA  recognizes 
that  the  usefulness  of  the  data  generated 
as  the  result  of  this  ruie  depends  on  the 
ability  of  laboratories  to  reliably  analyze 
the  disinfectants,  disinfection  by- 
products and  other  parameters.  EPA  has 
a  laboratory  certification  program  for 
drinking  water  analyses.  All  laboratories 
that  analyze  drinking  water  samples  to 
determine  compliance  with  drinking 


water  regulations  must  be  certified  by 
EPA  or  the  State,  as  specified  by  40  CFR 
142.10(b)(4)  and  141.28.  Under  this 
program,  EPA  certifies  the  principal 
State  Laboratory  and.  with  certain 
exceptions  (see  40  CFR  142.10),  each 
State  certifies  drinking  water 
laboratories  within  the  State. 

Laboratories  currently  certified  to 
perform  analyses  using  EPA  Methods 


501.1.  501.2,  502.2  or  524.2  fbr  TTHMs 
or  volatile  organic  compound  (VOC) 
would  be  approved  to  analyze  for 
chloroform,  bromodichloromethane, 
dibromochlocomethane,  and  broraoform. 
using  the  same  analytical  method  under 
the  ICR  without  further  action.  In 
addition,  all  persons  or  laboratories 
already  approved  by  EPA  or  the  State 
for  analyzing  alkalinity,  pH, 
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temperature,  turbidity,  disinfectant 
residual,  and  calcium  hardness  analyses 
would  be  approved  to  perform  these 
measurements  under  the  ICR  without 
further  action.  Parties  approved  by  a 
State  for  calcium  hardness  analyses 
using  Standard  Methods  3500-Ca  D 
would  also  be  approved  for  total 
hardness  measurements  using  Standard 
Method  2340  C  under  this  rule.  Parties 
approved  by  a  State  for  calcium 
hardness  analyses  using  Standard 
Methods  3111  B  or  3120  B  would  also 
be  approved  for  total  hardness 
measurements  using  Standard  Methods 
2340  B  under  this  rule.  Parties  approved 
by  a  State  for  pH  measurements  using 
Standard  Methods  4500-H+  would  also 
be  approved  for  ammonia  measurements 
using  Standard  Method  450O-NH3  F 
under  this  rule. 

For  other  parameters  to  be  monitored 
under  this  rule,  EPA  proposes  to 
develop  a  separate  laboratory  evaluation 
process  apart  from  the  drinking  water 
laboratory  certification  program.  A  new 
process  is  being  proposed  for  several 
reasons:  1)  few  States  and  EPA  Regions 
are  currently  able  to  certify  laboratories 
for  the  new  analytes  of  interest  in  this 
rule  and  it  is  unlikely  that  they  could 
develop  the  capacity  in  the  time  frame 
to  implement  this  rule;  2)  the  short-term 
nature  of  the  monitoring  period  may  not 
warrant  a  full  certification  program, 
since  monitoring  would  not  be  required 
for  many  of  the  analytes  after  the  18 
month  monitoring  period;  and  3)  large 
numbers  of  laboratories  are  not  needed 
to  perform  the  DBP-related  monitoring, 
because  the  monitoring  requirements 
only  affect  approximately  300  systems. 

Under  the  new  process,  EPA  would 
require  laboratories  to  meet  specific 
criteria  (described  below)  before 
approving  them  to  perform  monitoring 
of  the  new  analytes  covered  in  the  DBP 
portion  of  the  ICR.  Laboratories  would 
be  approved  on  a  method-by-method 
basis. 

Laboratory  approval  criteria  would 
consist  of  the  following  elements: 

(1)  The  laboratory  would  be  required 
to  contact  ICR  Laboratory  Coordinator, 
USEPA,  Office  of  Ground  Water  and 
Drinking  Water,  Technical  Support 
Division,  26  West  Martin  Luther  King 
Drive  Cincinnati,  Ohio,  45268,  for  an 
application  form  to  initiate  the  approval 
process.  The  form  would  request 
information  on  the  laboratory  personnel, 
facilities,  analytical  methods/protocols 
in  use  for  ICR  analyses,  current  State 
certification  status,  and  laboratory 
capacity  to  process  DBP/ICR  samples. 
The  laboratory  could  submit  a  copy  of 
the  most  recent  application  form  it  had 
filed  with  the  State  and  the  most  recent 
copy  of  the  State's  on-site  visit  report. 


in  lieu  of  completing  portions  of  the 
EPA  form.  The  laboratory  could  also 
provide  EPA  with  copies  of  its  PE  data 
for  ICR  analytes  in  the  three  most  recent 
PE  studies.  The  PE  data  must  have  been 
generated  using  the  methods  for  which 
the  laboratory  is  seeking  approval. 

(2)  EPA  would  require  tne  laboratory 
to  use  the  analytical  methods  or 
protocols  sp>ecified  in  this  rule  and 
contained  in  the  ICR  DBP  Analytical 
Methods  Guidance  Manual.  A 
laboratory  that  desires  to  use  EPA 
Method  551  for  trihalomethane  analyses 
imder  this  rule  would  have  to  apply  for 
approval  under  this  process,  even 
though  it  may  be  certified  for  THM 
compliance  monitoring  using  a  different 
method. 

(3)  EPA  would  require  the  laboratory 
to  have  a  Quality  Assurance  (QA) 
Manual  specific  to  this  rule.  Guidance 
for  preparing  this  manual  will  be 
provided  in  the  ICR  DBP  Analytical 
Methods  Guidance  Manual.  (Examples 
of  the  types  of  information  that  should 
be  included  in  the  QA  Manual  are:  (1) 
Laboratory  organization;  (2)  sampling 
handling  procedures;  (3)  analytical 
method  references  and  quality  control; 
and  (4)  data  handling  and  reporting 
procedures.  The  QA  manual  would  also 
include  or  reference  the  standard 
operating  procedure  (SOP)  for  each 
analytical  method/protocol  in  use  for 
ICR  analyses.)  The  QA  manual  must  be 
available  for  review,  if  requested. 

(4)  EPA  would  require  the  laboratory 
to  conduct  an  initial  demonstration  of 
capability  (IDC)  and  method  detection 
limit  (MDL)  determinations  for  each 
analysis  for  which  it  requests  approval 
for  this  monitoring  rule,  and  submit 
these  data  to  the  Agency.  EPA  would 
require  laboratories  to  determine  the 
MDL  according  to  the  procedure 
outlined  in  40  CFR  part  136  Appendix 
B,  with  additional  guidance  being  given 
in  the  ICR  DBP  Analytical  Methods 
Guidance  Manual.  The  manual  will  also 
outline  minimum  requirements  for 
performing  the  IDC  determinations. 
Minimum  performance  criteria  for  each 
method  IDC  and  MDL  would  also  be 
specified  in  the  ICR  DBP  Analytical 
Methods  Guidance  Manual  based  on 
what  is  feasible  to  achieve  and  what  is 
necessary  to  obtain  the  data  quality 
objectives  of  this  rule.  (EPA  is  proposing 
that  the  minimum  p>erformance  criteria 
for  IDCs  and  MDLs  be  based  on  IDC  and 
MDL  data  obtained  from  a  minimum  of 
three  laboratories  that  are  experienced 
in  conducting  each  specific  analysis.) 

(5)  If  the  laboratory  does  not  have  a 
history  of  successfully  analyzing  PE 
samples  for  the  ICR  analytes  using  the 
methods  specified  in  this  rule,  then  EPA 
would  require  the  laboratory  to 


satisfactorily  analyze  two  PE  samples,  if 
available,  for  each  of  the  methods  it  uses 
to  generate  data  for  this  monitoring  rule. 
Historical  performance  in  PE  studies 
could  be  applied  toward  meeting  this 
requirement  if  the  laboratory  had 
satisfactory  performance  on  at  least  two 
of  three  PE  samples  analyzed  by  the     ~ 
method  in  question  and  the  last  PE 
sample  was  satisfactorily  analyzed.  EPA 
proposes  that  satisfactory  performance 
on  PE  samples  be  defined  as  achieving 
within  ±40%  of  the  study  mean 
concentration  for  this  rule.  EPA 
considers  this  criteria  as  reasonable 
relative  to  what  laboratories  should  be 
able  to  achieve  in  order  to  meet  the 
objectives  of  the  rule. 

PE  samples  are  currently  available  for 
THMs,  six  HAAs,  chloral  hydrate, 
bromate,  chlorite,  and  chlorate.  EPA 
plans  to  conduct  special  PE  studies  for 
the  ICR  which  will  also  include 
trichloroacetonitrile, 
dichloroacetonitrile, 
bromochloroacetonitri  le, 
dibromoacetonitrile,  1,1- 
dichloropropanone.  and  1,1.1- 
trichloropropanone,  bromide.  TOC, 
TOX  and  UVim  PE  samples.  A  PE 
sample  for  chloropicrin  will  not  be 
required  because  laboratory 
performance  using  EPA  Method  551  can 
be  assessed  using  the  data  from  the 
other  method  anal>1es.) 

EPA  is  considering  using  a  third  party 
(independent  organization]  to  review 
the  application  form.  IDC,  MDL,  and  PE 
study  data  and  conduct  an  on-site 
inspection,  if  necessar>'.  Based  upon  the 
third  party's  assessment  of  the 
laboratory,  EPA  would  approve 
laboratories.  EPA  solicits  comment  on 
this  process  or  other  options  such  as 
laboratories  paying  for  the  review  by  a 
third  party. 

Implementation  of  the  laboratory 
approval  process  would  begin  upon 
promulgation  of  the  ICR  and  it  would 
extend  until  the  end  of  the  first  quarter 
period  of  monitoring,  following  the 
beginning  effective  date  of  this  rule,  but 
possibly  later,  if  EPA  determines  that 
insufficient  laboratories  through  that 
date  had  been  approved.  No  additional 
laboratories  would  be  evaluated  after 
this  period  unless  there  was  not 
adequate  laboratory  capacity  to  handle 
the  monitoring  required  by  the  DBP  ICR. 
If  additional  capacity  was  required,  then 
new  laboratories  would  be  evaluated 
until  the  necessary  capacity  was 
reached. 

EPA  proposes  that  a  list  of 
"approved"  laboratories  be  made 
available  to  all  the  utilities  required  to 
monitor  for  DBFs,  their  precursors  and 
surrogates.  The  list  would  be  distributed 
directly  to  the  utilities,  as  well  as  to 


6356 


Federal  Register  /  Vol.  59»  No.  28  /  Thursday.  February  10,  1994  /  Proposed  Rules 


each  EPA  Regional  Office  and  State 
Primacy  Agency.  The  list  would  also  be 
available  for  public  distribution  from 
EPA. 

EPA  would  monitor  the^periionnance 
of  "approved"  laboratories  throughout 
the  ICR  monitocing  period  by  requiring 
the  laboratories  to:  (1)  periodically 
(either  quarterly  or  semiannually, 
depending  on  feasibility)  analyze  PE 
samples;  and  (2)  report  specific  quality 
control  (QC)  data  with  the  analytical 
results  &om  the  monitoring  samples. 
Maintaining  laboratory  "approval" 
throughoat  the  ICR  monitoring  period 
would  be  contingent  upon  successfully 
meeting  the  acceptance  criteria  for  the 
PE  samples  and  tJie  quahty  control  data. 
The  required  QC  data  and  performance 
criteria  would  be  included  in  the  ICR 
DBP  Analytical  Methods  Guidance 
Manual.  (An  overview  is  presented  in 
Section  6  of  this  preamble  under 
Analytical  Data.)  Laboratories  that  do 
not  pass  a  PE  sample  would  receive 
another  PE  sample  before  the  next 
regularly  scheduled  EPA  PE  study,  to 
demonstrate  successful  completion  of 
corrective  action.  EPA.  either  directly  or 
by  third  party,  would  provide  technical 
assistance  to  laboratories  that  had 
initially  been  "approved"  and  then 
develop  problems,  if  the  operation  of 
such  laboratories  is  necessary  to 
maintain  the  lab  capacity  to  fulfill  the 
requirements  of  this  rule. 

Laboratory  capacity.  EPA  recognizes 
that  obtaining  the  necessary  laboratory 
capacity  to  complete  the  DBP 
monitoring  required  by  this  rule  may  be 
difficult.  For  this  reason,  as  for  pathogen 
monitoring,  EPA  is  proposing  a  period 
within  which  monitoring  could  be 
initiated  and  completed.  Systems  would 
be  required  to  conduct  microbial  and 
DBP  monitoring  simultaneously, 
beginning  as  soon  as  EPA  approved 
laboratories  could  be  identified  for 
conducting  both  analysis.  However. 
TOC  monitoring  would  not  be  delayed 
because  these  data  are  required  to  assess 
which  systems  would  need  to  do  bench 
or  pilot  scale  testing  of  precursor 
removal  technologies.  Therefore,  all 
TOC  monitoring  must  begin  by  [insert 
date  3  months  following  the 
promulgation  of  this  rule).  EPA  also 
proposes  to  delay  or  omit  the 
monitoring  of  certain  analytes,  if  their 
inclusion  would  cause  undue  delay  in 
the  start  of  monitoring  for  the  remainder 
of  the  analytes.  Monitoring  would  not 
be  omitted  for  the  following  parameters: 
(l)Trihalomethanes;  (2)  haloacetic 
acids;  (3)  bromate;  (4)  chlorite;  (5) 
chlorate;  (6)  total  organic  halide;  (7) 
total  organic  carbon;  and  (8)  bromide. 
EPA  requests  comments  on  this  issue. 


EPA  is  concerned  about  the  feasibihty 
of  developing  laboratory  capacity  for 
measuring  cyanogen  chloride  (CNCL) 
and  aldehydes.  In  addition.  EPA  is 
concerned  about  its  ability  to  evaluate 
laboratories  that  may  develop 
capabilities  for  measuring  these 
analytes.  because  PE  samples  will  not  be 
available.  These  issues  are  described 
below. 

EPA  has  several  concerns  about  the 
measurement  of  CNQ.  The  first  issue  is 
one  of  safety.  Analytical  standards  must 
be  prepared  from  pure  CNCl,  because 
pure  CNQ  is  the  only  commercially 
available  material.  The  worker  who 
prepares  the  stock  liquid  CNCl 
standards  must  be  experienced  in  the 
preparation  of  liquid  standards  fi-om 
gases.  Due  to  the  toxicity  of  the 
compound,  special  precautions  must  be 
taken  to  ensure  the  safety  of  the  worker. 
Few  laboratories  that  speciaUze  in 
analyses  of  drinking  water  are  equipped 
to  prepare  CNCl  standards  from  pure 
gas. 

One  solution  to  the  safety  issue  would 
be  for  EPA  to  provide  liquid  CNCl 
standards  to  laboratories  that  perform 
this  analysis  for  the  ICR.  EPA  is  not 
certain  that  development  of  liquid  CNQ 
standards  is  feasible  within  the  time 
frame  of  this  rule.  In  addition,  EPA  is 
concerned  about  the  ability  to  evaluate 
the  performance  of  laboratories  that 
conduct  this  analysis. 

EPA  does  not  have  the  resources  to 
develop  performance  evaluation  (PE) 
samples  for  CNQ  or  aldehydes  in  time 
to  meet  the  requirements  of  this 
regulation.  An  ahemative  approach  to 
compare  laboratory  performance  would 
be  to  conduct  round  robin 
interlaboratory  studies  using  whole 
volume  samples.  Due  to  issues 
concerning  the  stability  of  CNQ  and 
aldehydes  and  Umited  data  on  the 
intralaboratorj'  performance  of  the 
methods,  the  results  from  round  robin 
interlaboratory  studies  would  be  very 
difficult  to  interpret 

One  of  EPA's  laboratories  has  the 
capability  to  measure  CNCl  in  water 
using  EPA  Method  524.2  and  to  measure 
aldehydes  using  the  PFBHA 
methodology.  UtiUties  could  be  required 
to  send  all  samples  for  CNQ  and 
aldehyde  analyses  to  EPA.  Having  one 
laboratory  perform  all  these  analyses  for 
the  ICR  would  eliminate  the  data 
variability  that  resxilts  from  multiple 
laboratory  analyses,  thus  producing 
more  precise  data.  Greater  precision 
would  make  it  easier  to  determine  how 
treatment  practices  and  source  water 
characteristics  influence  CNQ  and 
aldehyde  formation.  EPA  solicits 
comment  on  this  approach  for  obtaining 
CNQ  and  aldehvde  measurements. 


6.  Quality  Assurance 

The  intagrity  of  the  DBP  monitoring 
database  is  contingent  upon  accurate 
and  precise  anal3rticaLdata  from  the 
samples,  accurate  plant  process 
information  from  each  utility,  and 
correct  input  of  the  data  into  the 
database.  EPA  proposes  that  each  utility 
prepare  a  Quality  Assurance  Project 
Plan  (QAPP)  specific  for  the  ICR 
monitoring.  The  QAPP  would  cover  the 
entire  project  starting  with  the 
objectives  of  the  project,  through  the 
sampling  strategy  and  procedures, 
laboratory  procedures  and  analytical 
methods  and  finally,  the  data  handling 
and  reporting  processes.  Guidance  for 
preparing  it  would  be  provided  in  an  " 
ICR  Guidance  Manual. 

Sampling.  The  sampling  for  this  rule 
would  primarily  be  done  by  the  system. 
Each  system  has  its  own  sampling 
regime  and  protocol  for  the  currently 
regulated  contaminants.  Sampling  for 
the  unregulated  DBPs  is  more  complex, 
and  will  require  greater  coordination 
with  the  analytical  laboratory.  As  a 
result,  EPA  intends  to  develop  a 
sampling  guidance  manual  to  describe 
the  proper  sampling  techniques  for  use 
in  complying  with  this  rule.  The  manual 
would  describe:  (1)  Sample  containers; 
(2)  sampling  techniques;  (3)  required 
preservatives  and  dechlorinating  agents; 
(4)  sample  shipping  conditions;  and  (5) 
sample  holding  times  and  conditions. 
Samplers  would  be  required  to  follow 
the  specifications  outlined  in  the 
manual.  EPA  solicits  comments 
concerning  alternative  mechanisms  for 
ensuring  consistency  in  the  sampling 
aspects  of  the  study. 

Analytical  data.  The  analytical  data 
for  this  rule  may  be  generated  by  many 
laboratories.  As  a  result,  the  data  will 
have  variable  characteristics  such  as:  (1) 
Detection  level;  (2)  precision;  and  (3) 
bias.  As  a  first  step  to  ensuring  data 
comparability,  EPA  would  require 
laboratories  to  use  the  specific 
analytical  methods  or  protocols  outlined 
in  the  ICR  and  described  in  the  ICR  DBP 
Analytical  Methods  Guidance  Manual. 
An  additional  technique  that  may  be 
employed  to  assist  in  data  comparability 
is  to  require  all  laboratories  to  obtain 
their  primary  standards  (i.e.,  standards 
which  laboratories  use  to  calibrate  their 
instruments)  from  the  same  source.  EPA 
is  evaluating  the  cost  of  providing 
primary  standards  for  the  major  ICR 
analytes  to  laboratories  "approved"  for 
performing  analyses  for  the  ICR. 

In  addition,  EPA  proposes  that 
minimum  quahty  control  acceptance 
criteria  be  estabhshed  for  all  data  that 
are  entered  into  the  DBP  database.  A 
workgroup  will  establish  acceptance 
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criteria  for  each  parameter  being 
measured  based  on  the  data  quality 
objectives  necessary  for  successfully 
completing  the  monitoring  study 
objectives.  These  criteria  will  be 
included  in  the  lOR  DBP  Analytical 
Methods  Guidance  Manual.  The 
performance  of  the  method  as  it  is 
routinely  used  in  laboratories  currently 
doing  the  same  analysis  will  be  used  as 
a  guide  for  determining  feasibility  in 
meeting  the  data  quality  objectives. 
Laboratories  will  be  required  to:  (1) 
Demonstrate  the  absence  of 
interferences  from  background 
contamination  by  analyzing  method 
and/or  shipping  blanks,  depending 
upon  the  method  at  a  specified 
frequency;  (2)  achieve  quantitative 
recovery  of  surrogate  standards  that  are 
spiked  into  samples  for  some  analytical 
methods;  (3)  achieve  quantitative 
recovery  of  the  internal  standard  when 
its  use  is  specified  in  the  method/ 
protocol;  (4)  perform  a  specified 
minimum  number  of  duplicate  analyses 
and  analyses  of  fortified  samples  (or 
reagent  water,  depending  upon  the 
analysis)  with  each  batch  of  samples 
processed  through  the  analytical 
procedure;  (5)  achieve  a  sp>ecified  level 
of  precision  and  accuracy  for  each  hatch 
of  samples.  Where  appropriate, 
calibration  will  require  a  specified 
number  of  procedural  standards,  as  well 
as  periodic  verification  of  quantitation 
at  the  minimum  reporting  level.  The  ICR 
Analj'tical  Methods  Guidance  Manual 
wdll  contain  specific  criteria  for:  (1)  The 
quality  control  (QC)  procedures  that 
must  be  followed  with  each  analytical 
method  or  protocol;  (2)  the  minimum 
reporting  level  for  each  method/protocol 
and  a  method  for  demonstrating  it  (The 
minimum  reporting  level,  which  is  the 
level  at  which  laboratories  will  be  able 
to  accurately  and  precisely  measure  the 
analyte,  will  be  higher  than  the  method 
detection  limit  [MDL]);  and  (3)  data 
quality  acceptance  criteria  for  each 
method/protocol.  The  QC  procedures 
and  acceptance  criteria  may  be  more 
stringent  than  the  specifications  in  the 
current  versions  of  the  methods  based 
on  ICR  data  quality  objectives. 
Concentrations  below  the  minimum 
reporting  level  specified  for  each 
method/protocol  will  be  reported  as 
"zero"  in  the  database.  EPA  requests 
comments  on  the  use  of  zero  in  the 
database  to  indicate  concentrations 
below  the  reporting  level,  or  whether 
data  should  be  reported  as  low  as  the 
MDL  leveL 

EPA  would  require  laboratories  to 
include  the  above  mentioned  QC  data 
with  the  analytical  results  for  the 
samples  in  the  reports  they  send  to  the 


systems.  The  Agency  would  provide 
systems  guidance  on  how  to  evaluate 
the  QC  data.  Monitoring  data  that  meet 
the  minimum  QC  acceptance  criteria  (as 
specified  in  the  ICR  DBP  Analytical 
Methods  Manual)  would  be  reported  to 
EPA  along  with  a  subset  of  the 
associated  QC  data.  The  utility  would 
send  the  QC  information  and 
identification  of  the  laboratories  to  EPA 
using  the  same  mechanism  as  it  uses  to 
report  plant  process  and  monitoring 
data.  In  some  cases,  the  QC  data  for  a 
batch  of  samples  will  be  shared  by  two 
or  more  utilities  (e.g.,  analyses  of 
laboratory  fortified  blanks).  EPA  would 
require  both  the  laboratory  and  utility  to 
report  to  EPA  the  extraction  and 
analysis  dates  for  each  batch  of  samples. 

The  QC  data  would  be  entered  into 
the  DBP  database  along  with  the 
analytical  data.  Computer  algorithms 
will  be  used  to  determine  if  the  data 
meet  the  specified  QC  criteria  and  the 
data  will  be  classified  as  acceptable  or 
marginally  acceptable.  Systems  would 
not  submit  to  EPA  data  that  do  not  meet 
the  minimum  QC  criteria.  Instead,  the 
utility  will  notify  EPA  of  the  reason  for 
losing  the  sample  (i.e.  breakage,  sample 
holding  time  exceeded,  laboratory  QC 
out  of  control,  etc.).  When  the  laboratory 
fails  to  consistently  meet  performance 
criteria,  EPA  would  assist  the  system  in 
finding  an  alternate  laboratory  for  future 
monitoring.  EPA  would  also  provide 
technical  assistance,  upon  request, 
either  directly  or  through  a  contractor, 
to  laboratories  who  develop  technical 
difficulties  in  measuring  critical  ICR 
analytes,  to  maintain  the  necessary 
laboratory  capacity  and  capability  to 
complete  the  ICR  monitoring.  EPA 
requests  comments  on  the  QA/QC 
criteria  for  data  entry  into  the  database. 

Treatment  plant  process  data.  To 
maintain  quality  and  integrity  of  data 
input,  EPA  would  undertake  some  level 
of  review  of  system  data.  The  Agency 
would  screen  the  data  for  proper  use  of 
the  input  software,  proper  electronic 
transfer  of  data,  submission  of  all 
required  data  and  plant  operating 
information,  reasonableness  and 
completeness  of  the  data,  consistency 
with  previous  reports,  etc.  EPA  requests 
comment  on  how  the  data  review 
should  be  conducted. 

7.  Bench/Pilot  Scale  Testing 

During  the  negotiation  of  the  D/DBP 
rule,  the  Negotiating  Committee  agreed 
to  require  surface  water  systems  serving 
greater  than  100,000  people  and  ground 
water  systems  serving  greater  than 
50,000  people  to  conduct  bench  or  pilot 
studies  on  DBP  precursor  removal, 
using  either  GAC  or  membrane 
filtration,  unless  these  systems  met 


certain  water  quality  conditions  or 
already  had  such  full  scale  treatment  in 
place.  The  purpose  of  this  requirement 
was  twofold:  (a)  To  obtain  more 
information  on  the  cost  effectiveness  of 
GAC  and  membrane  technology  for 
removing  DBP  precursors  and  reducing 
DBP  levels,  and  (b)  to  accelerate  the 
time  that  systems  would  need  to  install 
such  full  scale  technology  if  they  were 
required  to  do  so  under  the  Stage  2    D/ 
DBP  rule.  The  proposed  rule  would 
require  each  s>*stem  to  complete  the 
study,  including  a  report  describing  the 
results  and  conclusion  of  the  study,  by 
September  1997. 

The  Negotiating  Cojnmittee  also 
considered  whether  these  objectives 
could  be  met  without  all  systems 
conducting  the  studies,  and  if  so.  how 
resources  that  would  otherwise  be 
devoted  to  bench/pilot  scale  testing 
could  be  used  to  fill  other  possible  data 
gaps.  EPA  is  exploring  alternatives  to 
the  proposed  regulations  if  it  is 
determined  that  not  all  systems  need  to 
undertake  the  studies  in  order  to  fulfill 
the  objectives  of  these  requirements. 
One  possibility  is  for  the  final  rule  to 
provide  that  some  systems  that  would 
otherwise  conduct  the  studies  could 
instead  pool  their  resources  (in  an 
amount  equivalent  to  the  cost  of  such 
studies)  to  contribute  to  funding  key 
research  identified  during  the 
negotiated  rule-making  process.  EPA  is 
exploring  an  arrangement  with  a  third 
party  organization  to  use  those  pooled 
resources  to  undertake  such  efforts. 
Such  a  project  would  be  conducted 
under  the  guidance  of  an  advisory  group 
representing  the  participants  in  the 
negotiated  rule-making.  EPA  solicits 
comments  on  the  approach  and  which 
criteria  could  be  used  in  the  final  rule 
for  determining  which  systems  could 
participate  in  this  alternative.  EPA  also 
solicits  comments  on  other  means  for 
accomplishing  the  objective  of 
maximizing  data  collection  resources. 

The  Negotiating  Committee  agreed 
that  systems  using  surface  water  would 
not  have  to  conduct  the  bench  pilot 
scale  studies  if  they  met  either  of  the 
following  conditions:  (1)  System  uses 
chlorine  as  the  primary  and  residual 
disinfectant  and  had  an  annual  average 
of  less  than  40  ^g/l  for  total 
trihalomethanes  and  less  than  30  ^g/I 
for  total  haloacetic  acids  (HAAS),  or  (2) 
the  TOC  level  in  the  raw  water  before 
disinfection  is  less  than  4.0  mg/1.  based 
on  an  average  of  monthly  measurements 
for  one  year  beginning  {insert  3  months 
following  the  promulgation  date  of  this 
rule).  Systems  using  ground  water 
would  not  have  to  conduct  a  study  if  the 
TOC  in  the  finished  water  is  less  than 
2.0  mg/l,  based  on  an  average  of 
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monthly  measurements  for  one  year 
beginning  (insert  3  months  following 
thepromulgation  date  of  this  rule). 

EPA  is  proposing  that  the  treatment 
studies  be  designed  to  yield 
representative  performance  data  and 
allow  the  development  of  treatment  cost 
estimates  for  different  levels  of  organic 
disinfection  byproduct  control.  The 
treatment  study  would  be  conducted 
with  the  effluent  from  treatment 
processes  already  in  place  that  remove 
disinfection  byproduct  precursors  and 
TCX!:.  E>e[)ending  upon  the  type  of 
treatment  study  that  is  made,  the  study 
would  be  conducted  in  accordance  with 
the  following  criteria. 

Bench  scale  testing.  Bench-scale 
testing  would  be  defined  as  continuous 
flow  tests:  (1)  Rapid  small  scale  column 
test  (RSSCT)  for  GAC  (Crittenden  et  al. 
1991;  Sontheimer  et  al.  1988;  Summers 
et  al.  1992:  Cummings  et  al.,  1992):  and 
(2)  reactors  with  a  configuration  that 
yield  representative  flux  loss  assessment 
for  membranes.  Both  the  RSSCT  and 


membrane  system  test  can  be  adversely 
affected  by  the  presence  of  particles. 
Therefore,  both  tests  would  be  preceded 
by  particle  removal  processes,  such  as 
microfiltration. 

GAC  bench-scale  testing  would 
include  the  following  information  on 
each  RSSCT:  Pretreatment  conditions, 
GAC  type.  GAC  particle  diameter, 
height  and  dry  weight  (mass)  of  GAC  in 
the  RSSCT  column,  RSSCT  column 
inner  diameter,  volumetric  flow  rate, 
and  operation  time  at  which  each 
sample  is  taken.  EPA  would  require  the 
testing  of  at  least  two  empty  bed  contact 
times  (EBCTs)  using  the  RSSCT.  The 
Agency  would  require  these  RSSCT 
EBCTs  to  be  designed  to  represent  a  full- 
scale  EBCT  of  10  min  and  a  full-scale 
EBCT  of  20  min.  Additional  EBCTs 
could  be  tested.  The  RSSCT  testing 
would  include  the  water  quahty 
parameters  and  sampling  firequency 
listed  in  Table  III.8.  The  RSSCT  would 
be  run  until  the  effluent  TOC 
concentration  is  75%  of  the  average 


influent  TOC  concentration  or  a  RSSCT 
operation  time  that  represents  the 
equivalent  of  one  year  of  full-scale 
operation,  whichever  is  shortest.  The 
average  influent  TOC  would  be  defined 
as  the  running  average  of  the  influent 
TOC  at  the  time  of  effluent  sampling. 
RSSCTs  would  be  conducted  quarterly 
over  one  year  to  obtain  the  seasonal 
variation.  Thus  a  total  of  four  RSSCTs 
at  each  EBCT  is  required.  If,  after 
completion  of  the  first  quarter  RSSCTs, 
the  system  finds  that  the  effluent  TOC 
reaches  75%  of  the  average  influent 
TOC  within  20  full-scale  equivalent 
days  on  the  EBCT=10  min  test  and 
within  30  full-scale  equivalent  days  on 
the  EBCT=20  min  test,  then  the  last 
three  quarterly  tests  would  be 
conducted  using  membrane  bench-scale 
testing  with  only  one  membrane,  as 
described  in  Section  141.142  {b)(l)(B). 
(Crittenden  et  al.  1991;  Sontheimer  et  al. 
1988;  Summers  et  al.  1992;  Cummings 
et  al.  1992) 


Table  III.8.— Sampling  of  GAC  Bench-Scale  Systems 


Sampling  point 


GAC  influent 
GAC  influent 


GAC  effluent  @   EBCT-10 
mm  (scaled). 

GAC  effluent  @  EBCT-20 
min  (scaled). 


Analyses 


Alkalinity,  total  &  calcium  hardness,  ammonia  and  tKO- 

mide. 
pH.  tuftoidity.  temperature,  TOC  and  UVjj4.  SDS'  for 

THMs.  HAA6,  TOX,  and  chlorine  demand. 
pH.  temperature,  TOC  and  UVj,*.   SDS'   for  THMs. 

HAA6,  TOX,  arxj  chlorine  demand. 

pH.  temperature.  TOC  and  UVjj*.  SDS'   for  THMs. 
HAA6.  TOX.  and  chlorine  demand. 


Sample  frequency 


Two  samples  per  batch  of  influent  evenly  spaced  over 
the  RSSCT  run. 

Three  samples  per  batch  of  influent  evenly  spaced  over 
the  RSSCT  run. 

A  minimum  of  12  samples.  One  after  one  hour,  and 
thereafter  at  5%  to  8%  increments  of  the  average  in- 
fluent TOC. 

A  minimum  of  12  samples.  One  after  one  hour,  and 
thereafter  at  5%  to  8%  increments  of  the  average  irv 
fluent  TOC. 


'  SOS  conditions  are  defined  in  Section  141 .142  (b){4). 


(B)  EPA  would  require  the  membrane 
bench-scale  testing  to  include  the 
following  information:  pretreatment 
conditions,  membrane  type,  membrane 
area,  configuration,  inlet  pressure  and 
volumetric  flow  rate,  outlet  (reject) 
pressure  and  volumetric  flow  rate, 
permeate  pressure  and  volumetric  flow 


rate,  recovery,  and  operation  time  at 
which  each  sample  is  taken.  A 
minimum  of  two  different  membrane 
types  with  nominal  molecular  weight 
cutoffs  of  less  than  1000  would  be 
investigated.  The  membrane  test  system 
would  need  to  be  designed  and  operated 
to  yield  a  representative  flux  loss 


assessment.  The  system  would  conduct 
membrane  tests  quarterly  over  one  year 
to  obtain  the  seasonal  variation.  Thus, 
the  system  would  run  a  total  of  four 
membrane  tests  with  each  membrane. 
The  membrane  bench-scale  testing 
would  include  the  water  quality 
parameters  and  sampling  frequency,  as 
listed  in  Table  III.9. 


Table  III.  9.— Sampling  of  Bench-Scale  Membrane  Systems 


Sampling  point 


Membrane  influent 


Membrane  influent 


Membrane     permeate     for 
each  membrane  tested. 


Analyses 


Alkalinity,  total  dissolved  solids,  total  &  cateium  hard- 
ness and  bromide. 


pH.  turbidity,  temperature.  HPC.  TOC  and  UVjs*.  SDS  i 
for  THMs.  HAA6.  TOX.  and  chlorine  demand. 


pH,  alkalinity,  total  dissolved  solids.  turt>idity.  tempera- 
ture, total  &  calcium  hardness.  bromkJe.  HPC.  TOC 
and  UV25*.  SDS'  for  THMs,  HAA6.  TOX,  and  chtorine 
demand. 


Sample  frequency  2 


Two  samples  per  batch  of  influent  evenly  spaced  over 
the  memtxane  run.  If  a  continuous  flow  (norvtoatch) 
influent  is  used  then  samples  are  taken  at  the  same 
time  as  the  membrarie  effluent  sannples. 

Three  samples  per  batch  of  influent  evenly  spaced  over 
ttie  membrane  mn.  If  a  continuous  fk)w  (non-batch) 
influent  is  used  then  samples  are  taken  at  the  same 
tinr>e  as  tfie  memtxar>e  effluent  samples. 

A  minimum  of  8  samples  evenly  spaced  over  the  menv 
txane  run. 


1  SOS  conditions  are  defined  in  Section  141.142(b)(4). 
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J  More  frequent  monitoring  of  ttow  rate  and  pressure  would  be  required  to  accurately  assess  flux  loss. 


Pilot-scale  testing.  Under  the 
proposal,  EPA  defines  pilot-scale  testing 
as  continuous  flow  tests:  (1)  Using  GAC 
of  particle  size  representative  of  that 
used  in  full-scale  practice,  a  pilot  GAC 
column  with  a  minimum  inner  diameter 
of  2.0  inches,  and  hydraulic  loading  rate 
(volumetric  flow  rate/column  cross- 
sectional  area)  representative  of  that 
used  in  full-scale  practice,  and  (2)  using 
membrane  modules  with  a  minimum  of 
a  4.0  inch  diameter  for  spiral  wound 


membranes  or  equivalent  membrane 
area  if  other  conngurations  are  used. 

GAC  pilot-scale  testing  would  include 
the  following  information  on  the  pilot 
plant:  Pretreatment  conditions,  GAC 
type,  GAC  f>article  diameter,  height  and 
dry  weight  (mass)  of  GAC  in  the  pilot 
column,  pilot  column  inner  diameter, 
volumetric  flow  rate,  and  operation  time 
at  which  each  sample  is  taken.  If  pilot 
scale  testing  were  conducted,  at  least 
two  EBCTs  would  be  required  to  be 
tested,  EBCT=10  min  and  EBCT=2G 
min,  using  the  pilot-scale  plant. 


Additional  EBCTs  could  be  tested.  The 
pilot  testing  would  include  the  water 
quality  parameters  listed  in  Table  III. 10. 
The  pilot  tests  would  be  nm  until  the 
effluent  TOC  concentration  is  75%  of 
the  average  influent  TOC  concentration, 
with  a  maximum  run  length  of  one  year. 
The  average  influent  TOC  would  be 
defined  as  the  running  average  of  the 
influent  TOC  at  the  time  of  sampling. 
The  pilot-scale  testing  should  be 
sufficiently  long  to  determine  the 
seasonal  variation. 


Table  III.IO.— Sampling  of  GAC  Pilot-scale  Systems 


Sampling  point 


GAC  Influent 


GAC  effluent  @  EBCT-10 
mn. 

GAC  effluent  @  EBCT-20 
min. 


Analyses 


pH,  aHcallnity,  turtsidlty,  temperature,  total  &  calcium 
hardf>ess,  ammonia,  t)romide,  TOC  and  UV>54.  SOS' 
for  THMs,  HAA6,  TOX,  and  chtonne  demand. 

pH,  turt)idity,  temperature,  anwnonia.J  TOC  and  UV:-i«. 
SDS'  for  THMs,  HAA6,  TOX,  and  chtonne  demand. 

pH,  turt)idity,  temperature,  ammonia.^  TOC  and  UV254. 
SDS'  for  THMs,  HAA6,  TOX.  and  chlorine  demand. 


Sample  frequency 


A  minimum  of  15  samptes  taken  at  the  same  time  as 
the  samples  for  GAC  effluent  at  EBCT-20  min. 

A  minimum  of  15  samptes.  One  after  one  day,  and 
ttiereafter  at  3%  to  7%  incremerrts  of  the  average  in- 
fluent TOC. 

A  minimum  of  15  samptes.  Or>e  after  one  day,  and 
thereafter  at  3%  to  7%  increments  of  the  average  in- 
fluent TOC. 


'  SDS  conditions  are  defined  in  Section  141.142  (b.4). 
2  If  present  in  the  influent. 

Note:  More  frequent  effluent  monitoring  may  be  necessary  in  order  to  predict  the  3%  to  7%  increments  of  average  influent  TOC. 


If  membrane  pilot-scale  testing  were 
conducted  it  would  include  the 
following  information  on  the  pilot  plant: 
pretreatment  conditions,  membrane 
type,  configuration,  staging,  inlet 
pressure  and  volumetric  flow  rate, 
outlet  (reject)  pressure  and  volumetric 
flow  rate,  {>ermeate  pressure  and 


volumetric  flow  rate,  recovery, 
operation  time  at  which  each  sample  is 
taken,  recovery,  cross  flow  velocity, 
recycle  flow  rate,  backwashing  and 
cleaning  conditions,  and 
characterization  and  ultimate  disposal 
of  the  reject  stream.  The  membrane  test 
system  would  be  designed  to  yield  a 


representative  flux  loss  assessment.  The 
pilot-scale  testing  shall  be  sufficient  in 
length,  and  conducted  throughout  the 
year  in  order  to  capture  the  seasonal 
variation,  with  a  maximum  run  length 
of  one  year.  The  pilot  testing  would 
include  the  water  quality  parameters  as 
listedinTableIII.il. 


Table  lll.1l.— Sampling  of  Pilot-scale  Membrane  Systems 


Sampling  point 

Analyses 

Sample  frequency ' 

Memtxane  influent 

Membrane  permeate 

pH,  alkalinity,  total  dissolved  solids,  turbidity,  tempera- 
ture, total  &  catelum  hardness,  ammonia,  bromkje, 
HPC,  TOC  and  UV.,*.  SDS'  for  THMs,  HAA6,  TOX. 
and  chlorine  demand. 

pH,  alkalinity,  total  dissolved  solids,  turbidity  tempera- 
ture, total  &  calcium  hardness,  anvnonia^,  bromide, 
HPC.  TOC  and  UV:,*-  SDS'  for  THMs,  HAA6,  TOX, 
and  chlorine  demand. 

A  minimum  of  15  samptes  to  be  taken  at  the  same  time 
as  the  membrane  effluent  samptes. 

A  minimum  of  15  samples  evenly  spaced  over  the 
membrane  run. 

I  SDS  conditions  are  defined  in  Section  141.142(b)(4). 

5  If  present  in  the  influent. 

5  More  frequent  monrtonng  of  flow  rate  and  pressure  will  be  required  to  accurately  assess  flux  loss. 


Pretreatment  analysis.  EPA  would 
require  that  influent  water  to  either 
bench-  or  pilot-scale  tests  be  taken  at  a 
point  before  the  addition  of  any  oxidant 
or  disinfectant  that  forms  chlorinated 
disinfection  byproducts.  If  the  oxidant 
or  disinfectant  addition  precedes  any 
full-scale  treatment  process  that 
removes  disinfection  byproduct 


precursors,  then  bench-  or  pilot-scale 
treatment  processes  that  simulate  this 
full-scale  treatment  process  would  be 
required  prior  to  the  GAC  or  membrane 
process. 

Simulated  distribution  system 
analysis.  EPA  would  require  the  use  of 
simulated  distribution  system  (SDS) 
conditions  with  chlorine  before  the 


measurement  of  THMs,  HAA6,  TOX  and 
chlorine  demand.  These  conditions 
would  be  based  on  the  site-specific  SDS 
sample,  as  defined  in  Section  141.141(c) 
(Table  1)  with  regard  to  holding  time, 
temperature,  and  chlorine  residual.  If 
chlorine  is  not  used  as  the  final 
disinfectant  in  practice,  then  a  chlorine 
dose  should  be  set  to. yield  a  free 
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chlorine  residual  of  0.2  mg/1  after  a 
holding  time  equal  to  the  longest  period 
of  time  the  water  is  expected  to  remain 
in  the  distribution  system  or  seven  days, 
whichever  is  shortest.  The  holding  time 
prior  to  analysis  of  THMs,  HAA6.  TOX 
and  chlorine  demand  would  be  required 
to  remain  as  that  of  the  SDS  sample  as 
defined  in  §  141.141(c)  (Table  1). 

Systems  with  multiple  source  waters. 
For  systems  with  multiple  source 
waters,  bench-or  pilot  scale  testing 
would  be  required  for  each  treatment 
plant  that  serves  a  population  greater 
than  100,000  (surface  water  supplies)  or 
50,000  (ground  water  supplies)  and  uses 
a  significantly  different  source  water. 
EPA  would  provide  guidance  for 
making  such  determinations. 

EPA  would  require  a  groundwater 
system  with  multiple  wells  from  the 
same  aquifer  to  monitor  TOC  from  one 
sampling  point  to  determine  if  a  bench 
or  pilot  scale  study  is  required.  A 
ground  water  system  with  multiple 
wells  from  different  aquifers  must 
sample  TOC  from  at  least  two  wells 
from  each  of  the  aquifers  with  the 
highest  TOC  concentrations,  as 
determined  from  at  least  one  sample 
from  each  aquifer. 

Reporting.  Under  this  rule,  EPA 
would  require  all  systems  conducting 
bench  or  pilot  scale  studies  to  report  to 
the  Agency  the  additional  information 
in  Table  6  of  §  141.141,  as  appropriate, 
for  source  water  and  treatment 
processes  that  precede  the  bench/pilot 
systems.  This  information  is  to  be 


reported  for  full-scale  pretreatment 
processes  and  for  pilot-  or  bench-scale 
pretreatment  processes  where 
appropriate. 

Selection  of  bench  versus  pilot  scale 
and  membrane  versus  GAC  studies. 
Bench-scale  GAC  studies  (RSSCTs)  are 
less  expensive  than  pilot  studies  and 
produce  information  based  on  the 
ability  of  GAC  to  adsorb  TOC.  Pilot- 
scale  studies  of  GAC  produce 
information  more  representative  of  TOC 
removal  at  full-scale. 

Removal  of  TOC  by  GAC  in  full-scale 
water  treatment  plants  is  a  function  of 
two  processes  that  occur 
simultaneously:  adsorption  on  the 
surface  of  GAC  and  biological 
degradation.  Pilot  scale  studies  are  the 
most  economical  way  to  demonstrate 
both  processes  on  a  continuous  flow 
basis. 

By  their  nature,  RSSCT  studies  are  of 
short  duration  and  designed  to  measure 
adsorption  of  organic  compounds. 
Biological  activity  is  discouraged 
through  various  means  and  if  biological 
degradation  does  occur,  the  RSSCT 
results  are  invalid. 

Pilot-scale  GAC  studies  produce  a 
time-averaged  result  of  the  influent 
TOC,  whereas  RSSCT  studies  are  run  on 
batches  of  water  (50-100  gallons) 
collected  at  discrete  time  periods.  Pilot- 
scale  GAC  effluent  data  will  reflect  large 
spikes  of  influent  TOC  concentrations 
which  can  degrade  the  process 
performance.  The  RSSCT  procedure 
cannot  duplicate  this  process,  and  can 


only  reflect  higher  than  normal  influent 
TOC  concentrations  if  the  batch  sample 
collects  the  TOC  spike. 

Bench-scale  membrane  studies  would 
only  generate  limited  data  on  DBP 
removal,  primarily  TOC  removal. 
Moreover,  what  data  is  generated  would 
be  constrained  by  limited  membrane 
flux  information  that  is  critical  for 
generating  membrane  cost  data. 
Consequently,  EPA  reconimends  that 
membrane  performance  and  cost  data 
for  DBP  control  be  generated  by  pilot- 
scale  studies  rather  than  bench  studies. 

Most  large  systems  may  choose  GAC 
for  DBP  removal  studies,  rather  than 
membrane  technology,  due  to  the 
economies  of  scale  associated  with  full- 
scale  GAC  treatment.  However,  systems 
with  very  poor  source  waters  may  more 
easily  achieve  low  TOC  levels  in  the 
treated  water  with  membrane 
technology.  A  goal  of  this  portion  of  the 
ICR  is  to  obtain  data  from  a  number  of 
pilot-scale  studies  for  both  membrane 
and  GAC  technologies  as  input  to  Stage 
2  rule  development.  Without  EPA 
specifically  requiring  that  these  pilot- 
scale  studies  be  conducted,  it  remains 
unclear  whether  an  adequate  number  of 
such  studies  will  be  done.  A  major  issue 
is  how  to  equitably  encourage  utilities 
to  produce  these  studies. 

Table  111.12  is  a  summary  of  the  type 
and  number  of  pilot  studies  expected  to 
be  needed  for  Stage  2  Rule  development 
as  discussed  by  the  Negotiating 
Committee  during  the  rule  negotiation 
process. 


Table  111.12.— Number  of  Pilot  Studies  Needed  for  Stage  2  Organized  by  TOC  Category 

Pilot  study  type 

TOC  concentrations,  mg/L 

>4to8 

>8to 
12 

•12  to 
16 

•16 

GAC  „ 

10 
2 

10 
2 

10 
2 

xxxxxxxxxx 

Membrane .„ 

2 

EPA  does  not  recommend  GAC 
studies  at  very  high  TOC 
concentrations,  due  to  the  rapid 
breakthrough  of  TOC  at  empty  bed 
contact  times  (EBCTs)  of  10  and  20 
minutes.  The  Agency  believes  that  to 
ensure  that  the  categories  in  Table  III. 12 
are  properly  covered,  the  Agency  would 
need  to  tell  individual  systems  which 
concentration  category  to  use.  The  water 
system  representatives  on  the 
Negotiating  Committee  agreed  to 
conduct  a  survey  of  systems  serving 
more  than  100,000  people,  in 
conjunction  with  EPA,  to  identify  which 
systems  have  a  pilot  plant  suitable  for 
running  GAC  studies  in  the  post-filter 
adsorber  mode  or  intend  to  build  one  in 


the  near  future.  These  systems  will  also 
be  asked  if  they  are  willing  to  conduct 
pilot-scale  membrane  studies. 

EPA  would  also  request  systems  to 
provide  limited  water  quality  data  to 
enable  EPA  to  assess  a  TOC 
concentration  range  and,  if  possible,  a 
TOC  "type"  to  the  water  to  be  tested.  If 
the  nature  of  the  TOC  cannot  be 
classified,  EPA  would  select  waters 
from  different  sections  of  the  country  to 
cover  the  matrix  in  Table  III.12. 

Based  on  the  results  of  the  survey, 
EPA  may  request  systems  with  pilot 
plants  to  perform  GAC  or  membrane 
pilot  studies  instead  of  an  RSSCT. 
Systems  with  pilot  plants  in  place 
should  be  able  to  perform  GAC  pilot 


studies  at  a  fraction  of  the  cost  of  having 
to  build  one  from  scratch.  The  cost 
should  not  be  much  greater  than 
running  an  RSSCT. 

EPA  developed  the  above  described 
survey  approach  with  follow  up 
voluntary  pilot  plant  studies  among 
candidate  utilities  to  encourage  a  wide 
range  of  studies  for  different  types  of 
waters  and  DBP  precursors  needed  to  be 
studied.  The  Negotiating  Committee 
also  discussed  the  advisability  of 
requiring  Subpart  H  systems  to  perform 
a  pilot-scale  study  if  (1)  the  systems 
have  a  raw  water  TOC  concentration 
greater  than  4.0  mg/L  and  serve  more 
than  500,000  people,  or  (2)  the  systems 
have  a  raw  water  TOC  concentration 
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above  a  specified  concentration  and 
serve  more  than  100,000  people. 

The  Negotiating  Committee  developed 
all  of  the  above  options  because  of  the 
uncertainty  of  the  distribution  of  TOC 
concentrations  in  the  source  wraters  for 
large  systems  and  the  desire  to  produce 
useful  data  for  developing  the  Stage  2  D/ 
DBP  Rule.  EPA  solicits  comment  on 
how  to  ensure  an  adequate  number  of 
pilot  scale  studies  for  both  membranes 
and  GAC  technology.  If  EPA  finds  that 
an  insufUcient  number  of  systems  are 
willing  to  conduct  pilot-scale  testing  as 
a  follow-up  to  the  survey,  what  should 
the  Agency  require  to  ensure  that  the 
desired  number  of  studies  indicated  in 
Table  111.12  are  done?  Should  EPA  select 
the  sites  for  GAC  and  membrane  pilot 
studies,  according  to  system  size,  TOC 
concentration,  or  both?  Also,  how  can 
the  site  selection  process  ensure  that 
membranes  are  used  in  some  of  the  pilot 
studies? 

C.  Dates 

EPA  is  proposingjto  require  systems 
serving  100.000  or  more  people  to  begin 
to  monitor  microbial  (for  Subpart  H 
systems  only),  chemical,  and  treatment 
process  parameters  no  earlier  than 
[insert  date  three  months  following 
promulgation  date  of  this  rule]  and  no 
later  than  October  1995.  The  exception 
to  this  is  for  TOC  monitoring  which 
must  begin  (insert  first  day  of  month 
three  months  following  promulgation 
date).  Once  monitoring  has  begun,  these 
systems  would  be  required  to  monitor 
for  18  consecutive  months  and  would 
have  to  be  hnished  no  later  than  March 
31. 1997. 

Systems  required  to  monitor  both 
microbiological  (under  §  141.140)  and 
chemical  parameters  would  have  to 
conduct  both  types  of  monitoring 
concurrently  for  18  consecutive  months. 
This  monitoring  regimen  would  allow 
for  evaluation  of  both  treatment  efficacy 
and  DBP  formation. 

Systems  serving  between  10,000  and 
99,999  people  would  begin  to  monitor 


microbial  and  treatment  process 
parameters  no  earlier  [insert  month 
three  months  following  promulgation 
date]  and  no  later  than  April  1996.  Once 
monitoring  has  begun,  these  systems 
would  be  required  to  monitor  every 
other  month  for  12  consecutive  months 
and  would  have  to  be  Rnished  no  later 
than  March  31. 1997. 

Subpart  H  systems  serving  100,000  or 
more  people  and  ground  water  systems 
serving  50,000  or  more  people  would 
begin  bench-  or  pilot-scale  studies  no 
later  than  [insert  month  18  months  after 
promulgation  of  rule]  and  be  required  to 
complete  the  studies  by  September 
1997,  unless  the  system  met  one  of  the 
criteria  to  avoid  studies. 

Prior  to  the  start  of  monitoring, 
systems  must  arrange  to  have  samples 
analyzed  by  an  EPA  approved 
laboratory.  If  systems  serving  greater 
than  100,000  people  are  not  able  to 
arrange  to  have  samples  analyzed  by 
such  a  laboratory  by  [insert  date  six 
months  after  publication  of  the  final 
rule  in  the  Federal  Register],  they  are 
required  to  notify  EPA.  If  systems 
serving  between  10,000  and  100,000 
people  are  not  able  to  arrange  to  have 
samples  analyzed  by  such  a  laboratory 
by  [insert  date  nine  months  after 
publication  of  the  final  rule  in  the 
Federal  Register],  they  are  required  to 
notify  EPA.  EPA  vnW  then  provide  a  list 
of  approved  labs  or  other  necessary 
guidance. 

In  summary  of  what  has  been  stated 
previously  in  parts,  the  purpose  of  the 
monitoring  under  this  rule  is  to  (a) 
determine  if  an  ESWTR  Is  necessary, 
and  if  so.  to  support  the  development  of 
appropriate  criteria  in  both  the  interim 
and  long-term  ESWTR,  (b)  assist  utilities 
in  the  implementation  of  the  interim 
ESWTR  if  such  a  rule  becomes 
necessary,  and  (c)  support  the 
development  of  the  Stage  2  D/DBF  Rule. 

The  above  monitoring  schedules, 
albeit  tight,  were  agreed  to  by  the 
Negotiating  Committee  as  part  of  the 
regulation  negotiation  process.  The 


schedules  for  compiling  monitoring  data 
are  tight  because  the  Negotiating 
Committee  placed  a  time  limit  of 
December  1996  for  promulgating  an 
interim  ESWTR  and  a  Stage  1  D/DBP 
Rule.  For  this  schedule  to  be  realized  a 
large  number  of  utilities  will  need  to 
initiate  monitoring  beginning  shortly 
after  October  1994  so  that  EPA  can 
analyze  the  data  and  consider  them  in 
promulgating  the  interim  ESWTR.  EPA 
is  making  every  possible  effort  to  ensure 
that  enough  laboratories  can  be 
approved  to  generate  the  necessary  data 
within  the  desired  time  frame.  Systems 
are  encouraged  to  generate  data  as 
quickly  as  possible  so  that  their  data 
will  be  considered  in  the  interim 
ESWTR.  Data  generated  after  the  time 
EPA  believes  it  has  sufficient  data  to 
promulgate  the  interim  ESWTR  will  be 
used  to  develop  the  long-term  ESWTR, 
and  assist  utilities  in  the 
implementation  of  the  interim  ESWTR. 

Before  promulgating  the  interim 
ESWTR.  EPA  intends  to  issue  a  Notice 
of  Availabihty  to:  (a)  Discuss  the 
pertinent  data  collected  under  the  ICR 
rule,  (b)  discuss  additional  research  that 
would  influence  determination  of 
appropriate  regulatory  criteria,  (c) 
discuss  criteria  EPA  considered 
appropriate  to  promulgate  in  the  interim 
ESWTR  (which  would  be  among  the 
regulatory  options  of  the  proposed 
interim  ESWTR)  and  (d)  solicit  public 
comment  on  the  intended  criteria  to  be 
promulgated.  Following  consideration - 
of  public  comments  received,  EPA 
would  promulgate  the  interim  ESWTR 
and  the  Stage  1  D/DBP  rule  at  the  same 
time  to  reduce  the  p>ossibility  that  a 
system  might  unduly  compromise  its 
control  of  pathogens  while  complying 
with  the  Stage  1  D/DBP  rule.  Table  III. 13 
indicates  the  anticipated  schedule  by 
which  the  various  rules  would  be 
proposed,  promulgated  and  become 
effective.  Even  though  the  December 
1993  date  has  not  been  met,  EPA  is 
hopeful  that  other  dates  will  not  slip 
commensurately. 


Table  111.13.— Proposed  Time  Frame  of  D/DBP,  ESWTR,  ICR  Rule  Development 


Titne  line 


Stage  1  0/DBP  rule 


Stage  2  0/DBP  rule 


ESWTR 


12/93 
3/94  .. 


6/94  „ 
8/94  .. 

10/94 


Propose  enhanced  coagulation  require- 
ment for  systems  with  conventional 
treatment;  MCLs  for  TTHMs  -  80  jig/l . 
HAAs  -  60  ^g^.  MCLs  for  bromate, 
chlorite,  limits  for  disnifectants  for  an 
systems.except  TNCWSs. 

Close  of  public  comment  period 


Propose  information  collection  require- 
ments for  systems  >100k. 

Propose  Stage  2.  MCLs  for  TTHMs  -  40 
\ign,  THAAs  -  30  \ig/\,  BAT  as  precur- 
sor removal  with  chlorination. 


Promulgate  tCR 


Systems  >1 00,000  begin  ICR  monitoring 


Propose  information  collection  require- 
ments for  systems  >lOk. 

Propose  interim  ESWTR  for  systems 
>10k. 


Promulgate  ICR. 

Close  of  put)lic  comment  period  to  pro- 
posed ESWTR. 
Systems  begin  ICR  monitoring. 
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Table  111.13.— Proposed  Time  Frame  of  D/DBP.  ESWTR.  ICR  Rule  Development— Continued 


Time  line 


10/95 


11/95 

1/96  .. 
12/96 

3.'97  .. 
6^7  .. 


10/97  

^^J97 


6/98 


law 

6.'00  .. 


1/02 


Stage  1  D/DBP  rule 


Promulgate  Stage  1 


Effective.  Effective  fof  SW  systems  serv- 
ing greater  >1  Ok.  extended  compliance 
(jate  for  GAC  or  rrwmbrana  technology. 


Stage  1  limits  effective  for  surface  water 
systems  <lOk.  ami  grour>d  water  sys- 
tems >1  Ok. 

Stage  1  Itmtts  effective  for  GW  systems 
<l0k  untess  Stage  2  critena  super- 
se<je. 


Stage  2  D/DBP  rule 


SW  systems  >l00k  and  GW  systems 
>50k  begin  bench/pilot  studies  unless 
source  water  quality  criteria  met. 


Systems  comptete  ICR  monitoring 

Notice  of  availability  for  Stage  2 
reproposal. 

Comptete  and  submit  results  of  bench/ 
pilot  studies. 

Initiate  reproposal — begin  witti  3/94  pro- 
posal. 

Close  of  public  comment  period 


ESWTR 


Propose  for  all  CWSs.  NTNCWSs  

Promulgate  Stage  2  for  all  CWSs. 
NTNCWSs. 

Effective  lower  MCLs  or  other  crrtena, 
extended  compliarx*  to  2004  for  GAC 
or  membranes. 


Notice  of  availability  on  monitoring  data 

arxl  direction  of  interim  ESWTR. 
Close  of  public  comment  period  to  NOA. 
Promulgate    interim    ESWTR    systems 

>10k. 
Systems  comptete  ICR  monitoring. 
Propose  tong-term  ESWTR  for  systems 

<lOk.  possible  changes  for  systems 

>iOk. 


Interim  ESWTR  effective  for  systems 
>10k  1994,  1995.  1996  monitoring 
data  used  for  level  of  treatment  deter- 
miratkjn. 

Promulgate  tong-term  ESWTR. 

Long-term  ESWTR  effective  for  all  sys- 
tem sizes. 


EPA  believes  it  will  need  about  one 
year  of  microbial  monitoring  data  from 
a  large  number  of  utilities  to  determine 
candidate  regulatory  criteria  for 
discussion  in  the  Notice  of  Availability 
concerning  the  interim  ESWTR.  EPA 
also  believes  it  will  need  about  one  year, 
following  the  issuance  of  the  NOA.  to 
promulgate  the  interim  ESWTR. 
Microbial  and  DBP  monitoring  are 
required  at  tbe  same  time  to  facilitate 
data  management  and  to  allow 
comparisons  to  be  made  concerning 
simultaneous  control  of  both  pathogens 
and  DBPs. 

EPA  requests  comment  on  the 
feasibility  of  the  schedule  for  the 
monitoring  requirements  proposed 
under  this  ICR.  EPA  also  solicits 
comments  on  alternative  microbial 
monitoring  schemes,  that  would  need 
less  laboratory  capacity  and  would  still 
provide  the  requisite  data  for 
developing  the  interim  ESWTR,  as  well 
as  providing  adequate  data  by  which 
systems  could  implement  such  a  rule. 

EPA  requests  comment  on  a  proposed 
alternative  to  require  those  systems 
ser.'ing  100,000  or  more  persons  to 
initiate  all  microbial,  chemical,  and 
treatment  process  monitoring 
requirements  (not  including  TOC 
monitoring  which  would  begin  [insert 
date  three  months  following 
promulgation  date  of  this  rule))  within 
the  first  3  months  of  the  proposed  30 
month  monitoring  period,  and  that 
those  systems  serving  between  10.000 


and  100.000  people  complete  all 
monitoring  requirenients  during  the  last 
12  months  of  the  30  month  monitoring 
period.  Systems  serving  between  10.000 
and  100.000  people  that  desire  and  are 
able  to  initiate  monitoring  through  an 
EPA  approved  laboratory  before  their 
required  start  date  would  be  given  credit 
toward  meeting  the  requirements  of  this 
rule.  EPA  believes  that  this  proposed 
alternative  monitoring  schedule  may 
facilitate  the  generation  of  more 
microbial  data  within  a  shorter  time, 
thereby  increasing  the  likelihood  of 
meeting  the  schedule  for  promulgating 
the  interim  ESWTR.  This  alternative 
schedule  would  also  increase 
efficiencies  of  available  EPA  resources 
to  manage  and  track  data,  and  to 
provide  technical  assistance  to  utilities 
as  they  attempt  to  comply  with  this  rule. 

EPA  also  requests  comments  on  the 
appropriateness  of  separating  the  final 
ICR  rule  into  two  separate  rules:  one  for 
data  collection  to  support  the 
development  and  implementation  of  the 
interim  ESWTR.  and  another  for  data 
collection  to  support  the  development 
of  the  Stage  2  D/DBP  and  ESWTR  rules. 
The  purpose  of  such  a  strategy  would  be 
to  promulgate  the  microbial  data 
collection  requirements  sooner  than 
otherwise  might  be  possible  to  avoid 
undue  delay  in  developing  and 
promulgating  the  interim  ESVVTR,  as 
well  as  the  Stage  1  D/DBP  rule. 


D.  Reporting  Requirements 

Under  this  rule,  systems  would 
provide  the  monitoring  data  and  other 
indicated  information  directly  to  EPA. 
States,  as  well  as  the  public,  would  have 
access  to  all  the  reported  data  via  a 
national  electronic  data  base.  The 
Agency  is  using  this  approach  to  avoid 
increasing  the  implementation  burden 
to  the  States  and  to  obtain  and  analyze 
the  data  more  quickly  to  meet  the 
accelerated  schedule  of  future 
rulemakings  agreed  to  by  the 
Negotiating  Committee  negotiating  the 
DBP  Rule. 

Under  this  ICR  rule,  systems  serving 
more  than  100,000  people  would  be 
required  to  provide  the  requisite  data 
beginning  (insert  date  6  months 
following  the  promulgation  date  of  this 
rule],  and  every  three  months  thereaher 
until  completion  of  the  required 
monitoring.  Systems  serving  between 
10,000  and  100,000  people  would  be 
required  to  provide  the  requisite  data 
beginning  four  months  after  starting 
monitoring  and  every  2  months 
thereafter,  until  completion  of  the 
required  monitoring.  With  this 
approach,  a  substantial  amount  of  the 
data  should  become  available  in  time  for 
consideration  in  evaluating  different 
regulatory  options  for  the  interim 
ESWTR.  The  initial  data  submissions 
will  allow  EPA  to  screen  the  data  for 
problems  and  begin  entering  it  into  a 
national  data  base  which  would  be 
accessible  by  the  public.  Systems  would 
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need  to  report  the  required  physical  and 
engineering  information  on  the  initial 
submission  only,  unless  this 
information  changes.  To  assist  EPA  in 
processing  quickly  the  large  amount  of 
data  anticipated,  the  Agency  requests 
that  systems  serving  more  than  100,000 
people  submit  data  either  electronically 
or  on  computer  diskettes,  and  that 
systems  serving  between  10,000  and 
100,000  people  do  so  if  possible. 

To  assist  the  systems  and  facilitate 
EPA's  effort  to  screen  the  data  and  enter 
it  into  a  computer,  the  Agency  has 
developed  specific  forms  for  data  and 
information  entry  as  previously 
described.  These  forms  include  the  EPA 
address  where  the  system  should  send 
data  and  the  other  required  information. 

EPA  requests  comment  on  the 
feasibility  of  the  above  reporting 
schedule.  The  Agency  also  requests 
comment  on  alternative  approaches  that 
might  be  as,  or  more,  efficient  than  the 
one  above. 

E.  List  of  Systems  Required  To  Submit 
Data 

Between  now  and  the  time  of 
promulgation  EPA  will  attempt  to 
determine  which  systems  would 
appropriately  be  required  to  meet  the 
different  requirements  of  the  ICR. 
Appendix  B  of  this  preamble  includes  a 
preliminary  list  of  candidate  systems  in 
the  three  main  size  categories  that 
would  be  required  to  submit  data  to 
EPA  to  fulfill  the  requirements  of  this 
rule.  However,  systems  which 
exclusively  purchase  water  from  other 
systems,  and  do  not  further  disinfect, 
are  not  required  to  do  any  monitoring 
and  are  not  intended  to  be  included  in 
these  lists.  Some  systems  are  both 
wholesalers  and  retailers  and  are 
included  in  the  lists.  The  intent  of  the 
ICR  is  for  the  requirements  to  pertain  to 
systems  which  treat  water  for 
populations  equivalent  to  more  than 
100,000  p>eople  or  between  10,000  and 
100,000  people. 

The  intent  of  the  first  list  (Appendix 
B-1  of  this  preamble)  is  to  provide  a 
tabulation  of  all  systems  using  ground 
water  or  surface  water  and  which 
produce  treated  drinking  water  for 
populations  equivalent  to  serving 
100,000  or  greater.  Systems  using 
ground  water  in  this  size  category 
would  be  required  to  monitor  for  DSPs 
and  other  water  quality  indicators, 
provide  specific  physical  and 
engineering  data,  and  conduct  bench  or 
pilot  scale  studies  depending  upon  their 
water  quality  (see  section  II1.B.7). 
Systems  using  surface  water  in  this  size 
category  would  also  be  required  to 
submit  this  data,  as  well  as  microbial 
occurrence  data. 


Data  in  Appendix  B-1  of  this 
preamble  includes  classification  of 
populations  serving  retail  and  wholesale 
populations  under  two  different  data 
bases:  The  Federal  Reporting  Data 
System  (FRDS)  and  the  Water  Industry 
Data  Base  (WIDE).  Since  there  may  be 
errors  or  incomplete  data  in  either  data 
base,  data  from  both  data  bases  are 
listed.  Also  included  are  data  on  the 
average  daily  production  of  water  in 
millions  of  gallons  per  day  (MGD). 
Based  on  data  included  in  the  WIDB, 
95%  of  the  time  the  average  daily  flow 
production  associated  with  a  population 
of  100,000  or  greater  is  >  9  MGD. 
Therefore,  systems  with  average  daily 
flows  (assuming  the  fiows  reported  are 
correct)  significantly  greater  than  9 
MGD,  although  not  necessarily  listed 
with  populations  above  100,000,  are 
included  on  the  list  should  be 
considered  candidates  for  regulation. 

The  intent  of  the  second  list 
(Appendix  B-2  of  this  preamble), 
generated  from  FRDS,  is  to  provide  a 
tabulation  of  all  systems  using  surface 
water  and  which  produce  treated 
drinking  water  equivalent  to  serving 
populations  between  10,000  and 
100,000  p>eople.  These  systems,  if 
appropriately  classified,  would  only  be 
required  to  submit  data  on  microbial 
occurrence  in  the  source  water  and 
provide  treatment  plant  data  regarding 
microbial  treatment. 

The  intent  of  the  third  list  (Appendix 
B-3  of  this  preamble),  generated  from 
FRDs,  is  to  provide  a  tabulation  of  all 
systems  using  ground  water  and  serving 
between  50,000  and  100,000  people.  A 
portion  of  these  systems  would  be 
required  to  monitor  for  TOC,  and 
depending  upon  the  TOC  level  in  their 
ground  water  (see  Section  HI.  B.7), 
could  be  required  to  conduct  bench  or 
pilot  scale  studies  for  DBF  precursor 
removal  using  GAG  or  membrane 
technology.  No  other  data  collection 
requirements  pertain  to  these  systems 
under  this  rule. 

EPA  solicits  comment  on  whether  the 
three  lists  of  systems  included  in 
Appendix  B  of  this  preamble  accurately 
reflect  the  appropriate  systems  which 
would  be  required  to  comply  with  the 
requirements  of  this  rule.  Which 
systems  should  be  added  or  deleted 
from  the  list  and  on  what  basis? 

rv.  State  Implementation 

The  Agency  would  not  set 
requirements  for  States  to  obtain 
primary  enforcement  responsibility  or 
require  the  States  to  enforce  this  rule. 
Rather,  EPA  would  enforce  the 
provisions  of  this  rule,  which  is  an 
information  collection  requirement 


only.  EPA  requests  comment  on  this 
approach. 

V.  Cost  of  Rule 

The  Information  Collection  Rule  will 
result  in  total  costs  of  between  $118  and 
$149  million  dollars  to  be  expended 
over  a  three-and-a-half  year  period. 
Since  this  cost  does  not  exceed  100 
million  dollars  per  year,  it  does  not 
qualify  as  a  "major  rule"  for  purposes  of 
Executive  Order  12866.  EPA  has 
prepared  an  economic  impact  analysis 
which  establishes  that  this  action  would 
not  be  a  major  rule  within  the  meaning 
of  the  Executive  Order.  This  analysis 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review.  The 
following  is  a  summary  of  cost  estimates 
for  implementation  of  this  rule. 

The  estimated  cost  is  indicated  in  the 
third  column  of  Table  V.l.  There  are 
five  elements  contributing  to  the  total 
cost  estimates.  The  first  cost  element  is 
start-up  activities,  estimated  to  cost  a 
total  of  $515,000.  These  activities 
consist  of  reading  and  understanding 
the  requirements  of  the  rule.  Start-up 
costs  will  be  spread  across  1,560  non- 
purchased  community  water  systems, 
resulting  in  an  average  cost  of  $330  per 
system. 

EPA  would  specify  two  types  of 
monitoring  requirements  in  the  rule: 
microbial  monitoring  and  DBF 
monitoring.  The  microbial  monitoring 
applies  to  1.725  plants  in  1395 
community  surface  water  systems 
serving  more  than  10,000  persons. 
Microbial  monitoring  is  estimated  to 
cost  a  total  of  $11.76  million  nationally, 
$9.21  million  in  systems  serving  more 
than  100.000  persons  and  $2.55  million 
in  systems  serving  between  10,000  and 
100,000  persons.  The  average  cost  per 
plant  will  be  $21,000  in  systems  serving 
more  than  100,000  persons  and  $2,000 
in  systems  serving  between  10,000  and 
100,000  persons. 

The  DBF  monitoring  applies  to  292 
non-purchased  surface  and  ground 
water  community  systems  serving  more 
than  100,000  persons.  The  DBF 
monitoring  is  estimated  to  cost  $56.53 
million,  averaging  $26,500  to  $50,000 
per  treatment  site.  The  associated  labor 
burden  is  estimated  to  be  421,227  hours 
nationally,  averaging  199  to  373  hours 
per  treatment  site.  Detailed  calculations 
are  presented  in  Tables  V.2  through  V.7. 

Tne  fourth  cost  element  of  the 
Information  Collection  Rule  is  a 
requirement  for  reporting  of  various 
process  parameters  of  surface  water 
treatment  processes  related  to  microbial 
treatment  (1,725  plants  in  1395  non- 
purchased  systems  serving  more  than 
10,000  persons)  and  related  to  DBF 
formation  (440  plants  in  233  non- 
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purchased  systems  serving  more  than 
100,000  persons).  The  total  cost  is 
estimated  to  be  $3.88  million  nationally, 
averaging  $2,250  per  plant. 
The  fifth  cost  element  is  a 
requirement  for  pilot  and  bench  scale 
testing.  With  some  exceptions,  this 
requirement  applies  to  all  surface  water 
treatment  plants  in  systems  serving 
more  than  100,000  persons  that  have  an 
influent  TOC  concentration  greater  than 
4  mg/1.  It  also  applies  to  all  groundwater 
systems  serving  more  than  50,000 
persons  that  have  a  treated  effluent  TOC 


concentration  greater  than  2  mg/1.  The 
total  national  cost  of  this  testing 
requirement  is  estimated  to  be  between 
S45  and  $76  million.  The  cost  per 
facility  is  estimated  to  be  between 
$150,000  per  bench-scale  test  and 
$750,000  per  pilot  test.  The  low  end 
cost  estimate  assumes  that  200  bench 
scale  studies  (at  $150,000  per  study 
assumed  to  be  GAC)  and  20  pilot  scale 
studies  {at  $750,000  per  study)  will  be 
conducted  for  surface  supplies  and  that 
33  bench  scale  studies  (at  $250,000  per 


study — assumed  to  be  membrane 
nitration)  will  be  conducted  for  ground 
water  supplies.  The  high  end  cost 
estimate  assumes  that  162  bench  scale 
studies  (at  $150,000  per  study)  and  58 
pilot  scale  studies  (at  $750,000  per 
study)  will  be  conducted  for  surface 
supplies  and  that  27  bench  scale  studies 
(at  $150,000  per  study)  and  6  pilot  scale 
studies  (at  $750,000  per  study)  will  be 
conducted  for  ground  water  supplies.  At 
this  time  EPA  cannot  predict  with  any 
certainty  the  numbers  of  the  different 
types  of  studies  that  will  be  conducted. 


Table  V-1  .—Total  Cost  and  Burden  Estimates  for  Information  Collection  Rule  * 


Respondents  af- 
fected 

Cost  (K$) 

Burden  (hrs.) 

All  responoents 

Per  resporxJent 

All  respondents 

Per  respondent 

Cofnplianca  Actrvities: 

Start-Up  Activities: 

1395  Suriace  Water  Systems  >  10K 
165  Groond  Water  Systems  >  50k  .. 

1,725  plants  

165  systems  

468 
47 

515 

11.761 

22.126 
34.402 

56.529 

3,881 

48.300 
8.550 

55.650 

129.536 

0.27 
0.29 

7 

50 
27 

2 

271 
269 

14,579 
1,485 

16,064 

200,205 

163.967 
257.260 

421 .227 

124.200 

32?,0i;C 
57,000 

379,0C0 

1.140.696 

8.4 

9.0 

Sutjtotal                         

J. 

Microtnal  Monrtonng: 

1395  Surface  Water  Systems  >  10K 

DBP  Monrtonng: 

233  Suriace  Water  Systems  >  100K 
59  Ground  Water  Systems  >  100K  .. 

1.725  plants 

440  plants  

1 .295  treat,  sites 

116 

373 
199 

Subtotal 

Process  Data  Reporting: 

1 395  Surtar^  Water  Systems  >  10K 

Pilot  Studtes 

233  Surface  Water  Systems  >  100K 
165  Ground  Water  Systems  >  50K  .. 

1 .725  plants 

178  plants"  ...... 

33  systems"  .... 

72 

i.eo9 

1.727 

SutXotal  

Total 

•  Total  costs  a>Td  txjrden  over  1 8  nx)ot*>s,  except  for  pilot  studies  wtitch  extend  over  two  and  o-ne-*"  i!f  yea's. 

"  Surface  water  featment  pi-mts  witti  iritluerit  TCC  >4  mg,1;  ground  water  treatoient  points  with  etfiue.it  TOC  >2  mgT 

Tablf  V-2.— Summary 

[Cost  a.Td  burden  estirrates  for  DBP  monitoring  under  tf^ie  information  collection  rulsj 


Analyte 


Tot. 
si;Cace 
numtier 
of  sam- 
ples 


Tot. 
O'ojrxl 
r>tj'':L)cr 
of  saTt- 

pJes 


Total 

n';mtier 
ot  sam- 
ples 


Unit 

cost 

p'?r 
sai^Lde 
in  ooi- 

tars 


Unit 
burden 

per 
sample 

in  niin- 
utes 


Surface  cost 
in  ooilars 


Ground  cost 
tn  dollars 


r.jrtace 
burden 
in  tKHirs 


Ground 
txirden 
in  hours 


Total  cost  in 
dollars 


Total 
burden 
in  hours 


Aldehydes  

Alkalinity  

Ammonia  

AOC/aOOC  

Bromate 

Bromide  

Ca.  Hardness  .. 

Chloral  Hydrate 

Chlorate 

Chlenne 

Chlonne  Diox- 
ide   

Chlonte 

Chkxopicnn  

Chloropropano- 
nes 

CNCI  


758 

38.886 

8.676 

756 

756 

8,676 

31.284 

12.288 

2.358 

23.130 

1.188 

1.512 

12.288 

12.288 
1.182 


0 

54.504 

25.058 

0 

0 

23,310 

54,504 

15,540 

3.096 

47.652 

0 

0 

15.540 

15.540 
852 


756 

93.390 

33.734 

756 

756 

31.986 

85,788 

27.828 

5,454 

70,782 

1,188 

1,512 

27,828 

27,828 
2.034 


S250 
21 
25 

175 

100 

40 

16 

275 

100 

20 

20 

125 

66 

30 
250 


120 

6 

15 

220 
20 
15 
14 
50 
20 
10 

10 
20 
57 

60 
60 


$189,000 
816.606 
216,900 
132.300 
75,600 
347,040 
500.544 

3.379,200 
235.800 
462,600 

23,760 
189.000 
804.864 

368.640 
295.500 


0 

1.144,584 

626.456 

0 

0 

932.400 

872.064 

4.273,500 

309,600 

953,040 

0 

0 

1,017,870 

466,200 
213.000 


1.512 

3.889 

2.159 

2.772 

252 

2.169 

7.300 

10,240 

786 

3,855 

198 

504 

11.674 

12,288 
1,182 


0 

5,450 

6,265 

0 

0 

5,828 

12,718 

12,950 

1,032 

7,942 

0 

0 

14,763 

15,540 
852 


$139,000 

1,961.190 

843,366 

132.300 

75.600 

1 .279.440 

1 .372.608 

7.652.700 

545.400 

1.415.640 

23.760 

189.000 

1.822.734 

834,840 
508,500 


1.512 

9,339 

8.434 

2.772 

252 

7,997 

20,017 

23,190 

1,818 

1 1 ,797 

198 

504 

26.437 

27,828 
2,034 
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Table  V-2.— Summary— Continued 

[Cost  and  burden  estimates  for  DBP  monitonng  under  the  information  collection  rule] 


Anatyte 

Tot. 
surface 
number 
of  sarrv 

pies 

Tot 
grourxJ 
number 
of  sam- 
ples 

Total 
number 
of  sam- 
ples 

Unit 
cost 
per 
sample 
in  dol- 
lars 

Unit 
burden 

per 
sample 
In  min- 
utes 

Surface  cost 
in  dollars 

GrourxJ  cost 
in  dollars 

Surface 
burden 
in  hours 

Ground 
burden 
in  hours 

Total  cost  in 
dollars 

Total 
burden 
in  hours 

HjS.  Fe.  Mn, 

etc 

HAA 

HAN 

Ozone  

pH 

SDS 

Temperature  .... 

THM  

TOC 

Tot.  Hardness  . 

TOX 

Turbidity  

UV  254  

? 
12,288 
12,288 
324 
39,924 
2.640 
39,330 
12.288 
32.040 
38.292 
12,288 
32,040 
32.040 

? 
15,540 
15,540 
0 
55,536 
7.770 
55,536 
15,540 
54.504 
54,504 
15,540 
54,504 
54,504 

? 

27,828 
27.828 
324 
95,460 
10,410 
94,866 
27.828 
86.544 
92.796 
27,828 
86.544 
86,544 

7 

200 

150 

20 

11 

957 

4 

100 

55 

32 

105 

11 

25 

? 
50 
60 
30 
10 
387 

4 
30 
30 
10 
60 
10 
15 

7 

2.467,600 

1,843,200 

6,480 

439,164 
2,025,160 

157,320 
1,228,800 
1.762,200 
1.225,344 
1,290,240 

352,440 

801,000 

7 

3,108,000 

2,331,000 

0 

610,896 
7,432,005 

222,144 
1,554,000 
2,997,720 
1,744,128 
1,631,700 

599,544 
1,362,600 

7 

10,240 

12,288 

162 

6,654 

17,028 

2.622 

6,144 

16.020 

6.382 

12.288 

5,340 

8.010 

? 

12.950 

15,540 

0 

9,256 
50.117 

3,702 

7,770 
27,252 

9,084 
15,540 

9.084 
13,626 

? 
5,565,600 
4,174.200 
6,480 
1,050,060 
9,957.165 

379.464 
2,782,800 
4,759,920 
2.969,472 
2.921,940 

951.984 
2,163,600 

? 

23.190 
27.828 

162 
15,910 
67.145 
6.324 
13,914 
43,272 
15,466 
27,828 
14,424 
21.636 

Total  

$22,126,302 

$34,402,451 

163,967 

257.260 

556,528,753 

421.227 

Total  number  of  Surface  Plants:  440 
Total  number  of  Ground  Trt.  Sites:  1 .295 


Table  V-3.— Requirements  for  All  Systems  Serving  >1 00,000 

ICost  and  Burden  Estimates  for  DBP  Monitoring  under  the  Information  Collection  Rule) 


Sampling  requirements  for  treatment  sites 

Surface 

Ground 

Sampling  require- 
ments for  distntxition 
systems 

Surface 

Ground 

Surface 

Systems-233 

Treatement  sites 

Ground 

System3«59 

Treatment  sites 

Total 
number  of 
samples 
for  treat- 
ment 
sites 

Total 
number  of 
samples 
for  treat- 
ment 
sites 

Combined 
total  num- 
ber of 
samples 

Analyte 

Uumbet 
of  sam- 
ples per 
system 

Total 

number  of 

samples 

for  dist. 

systems 

Combined 
total  nunv 

W/Filt 
429 

W/0  Fitt. 
11 

W/Filt 
219 

W/0  Fitt 
1076 

t)er  of 
samples 

No.  of  Samples/ 
month/tn  site: 

pH 

Alkalinity  

Turbidity  

1 

1.1 

2 

1 

2 
2 
2 
2 

2 

2 
2 

1 

2 
2 
2 
2 
2 
2 
2 
2 
1 
1.1 
2 

1 

2 
2 
2 
2 

2 

2 
2 

1 

1 

1.1 

2 

1 

2 

2 
2 
2 

2 

2 
2 

1 

2 
2 

2 
2 
2 
2 
2 
2 
1 
1.1 
2 

1 

2 

2 
2 
2 

2 

2 

2 

1 

31.284 
31.284 
31.284 
31.284 
31.284 
31.284 
31.284 
31.284 
7.920 
8.514 
15,840 

? 

5,280 
5,280 
5,280 
5.280 

5.280 

5.280 
5,280 
2.640 

54,504 
54,504 
54,504 
54,504 
54.504 
54,504 
54.504 
54,504 
23,310 
25.058 
46.620 

4 
4 

7,008 

7,008 
0 

7.008 
0 

7.008 
0 
0 
0 
0 

7,008 

7 

7.008 
7.008 
7.008 
7.008 

7,008 

7,008 

7,008 

0 

38,292 
38.292 
31.284 
38.292 
31.284 
38.292 
31.284 
31.284 
7.920 
8.514 
22,848 

7 

12,288 
12.288 
12.288 
12.288 

12,288 

12,288 

12,288 

2,640 

54,504 
54,504 
54  504 

Temperature  ... 
Ca.  Hardness  . 

4 

54,504 
54  504 

Tot.  Hardness 
TOC 

4 

54.504 
54  504 

UV  254  

54  504 

Bromide 

23  310 

Ammonia* 

25  058 

DIs.  Restd. 

HjS,  Fe.  Mn. 
etc 

4 

46,620 
7 

Occunence  to 
be  deter- 
mined). 
No.  of  Samples/ 
quarter/trt  srt6: 

THM  

HAA 

HAN 

Chloroptcrin  .... 

Chloropropan- 
ones 

Chloral  Hy- 
drate   

TOX 

SDS 

15.540 
15.540 
15.540 
15,540 

15.540 

15.540 

15.540 

7,770 

4 
4 
4 
4 

4 

4 
4 

15.540 
15.540 
15.540 
15.540 

15,540 

15.540 

15.540 

7,770 

'Number  of  samples  is  a  weighted  average  to  take  into  account  the  numt>er  of  systems  using  air  stnpping  for  VOC  renw/ai. 
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Table  V-4.— Additional  REOuiREf^ENTs  for  Systei^  Using  Chloramines  Serving  >i  00,000 

ICost  and  Burden  Estimates  for  DBP  Monitoring  under  the  Information  Collection  Rule) 


Sampling  requirements  for  treatment  sites 

Sampling  require- 
ments for  distribution 
systems 

Surface 

Ground 

Surface 

Systems=66 

Sites- 125 

Ground 
Systems«6 
Sites- 142 

Surface 
total  num- 
ber of 
samples 
for  treat- 
ment 
sites 

Ground 
total  num- 
ber of 
samples 
for  treat- 
ment 
sites 

Combined 
total  num- 
ber of 
samples 

Analyte 

Number 
of  sam- 
ples per 
system 

Total 

numtjer  of 

samples 

for  dist. 

systems 

Combined 

total  nunrv 

ber  of 

samples 

Number  of  samptes/quarler/site: 

CNCI  

1 

1 

750 

852 

1 

432 

1.182 

852 

Table  V-5.— Additional  Requirei^ents  for  Systems  Using  Hypochlorite  Serving  >l  00,000 


Analyte 


Sampling  requirements  for  treatment  sites 


Surface 

Systems-25 

Sites-47 


Ground 
Systems-8 
Srtes-172 


Surface 
total  num- 
ber of 
samples 
for  treat- 
ment 
sites 


Ground 
total  nunv 
ber  of 
samples 
for  treat- 
ment 
sites 


Sampling  require- 
ments for  distrltHJtion 
systems 


Numljer 
of  sam- 
ples per 
system 


Total 

number  of 

samples 

for  dist. 

systems 


Surface 


Combined 
total  num- 
ber of 
samples 


Ground 


Combined 

total  nunrv 

ber  of 

samples 


Number  of  samples/quarter/site: 

Chlorate  

PH  

Temperature 

Free  O 


846 
282 
282 
282 


3,096 
1,032 
1.032 
1,032 


846 
282 
282 
282 


3,096 
1.032 
1.032 
1.032 


Table  V-€.— Additional  Requirements  for  Systems  Using  Chlorine  Dioxide  Serving  >  100,000 

[Cost  and  Burden  Estimates  for  DBP  Monitoring  under  ttie  Information  Collection  Rule) 


Analyte 


Sannpling  requirements  for  treatment  sites 


Surface 

systems- 18 

sites-33 


Ground 

systems=0 

sites-0 


Surface 
total  nunv 
ber  of 
samples 
for  treat- 
ment 
sites 


Ground 
total  nunrv 
ber  of 
samples 
for  treat- 
ment 
sites 


Sampling  require- 
ments for  distribution 
systems 


Numtjer 
of  sanrv 
pies  per 
system 


Total 

numt>er  of 

samples 

for  dist. 

systems 


Surface 


Combined 
total  num- 
ber of 
samples 


Ground 


Combined 

total  nunrv 

ber  of 

samples 


Number  of  samples/monttVsite: 

pH  

Alkalinity 

Turbidity 

Temperature 

TOC  

UV  254 

Bromide  

C102  

Chloride  

Chlorate  

Bromate  

Number  of  samples/quarter/site: 

Aldehydes 

AOC/BDOC 


1,188 

594 

594 

594 

594 

594 

594 

1,188 

1,188 

1,188 

594 

594 
594 


0 
0 
0 
0 
0 
0 
0 
0 
324 
324 
0 

0 

0 


1,188 

594 

594 

594 

594 

594 

594 

1,188 

1,512 

1,512 

594 

594 
594 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
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Table  V-7.— Additional  Requirements  for  Systems  Using  Ozone  Serving  >  100,000 

[Cost  atxl  Burden  Estimates  tor  DBP  Monitoring  under  the  Information  Collection  Rui^ 


Analyte 


Number  of  samptes/morrttVsite: 

PH  

Alkalinity . ,„.„..„„„, 

TurtHdity 

Temperature  .v , 

TOC 

UV  254 _ , 

Bromide  

Ammonia 

Ozone 

Bromate  

Numt>er  of  samples/quarter/site: 

Aldehydes 

AOC/BDOC 


Sampling  requirements  for  treatment  sites 


Surface 
sites«9 


Ground 
sites-0 


Surface 
total  nunv 
ber  of 
samples 
lor  treat- 
ment 
sites 


162 
162 
162 
162 
162 
162 
162 
162 
342 
162 

162 
162 


Ground 
total  nunv 
ber  of 
samples 
for  treat- 
ment 
sites 


Sampling  require- 
ments for  distribution 
systems 


Numt)er 
of  sam- 
ples per 
system 


Total 

number  of 

samples 

for  dist. 

systems 


Surface 


Combir>ed 
total  num- 
ber of 
samples 


162 
162 
162 
162 
162 
162 
162 
16? 
342 
162 

162 
162 


Ground 


Combined 
total  num- 
ber of 
samples 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 


VI.  Other  Statutory  Comments 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  aher  the  budgetary 
impact  or  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  the  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rule  was  reviewed  by  OMB 
under  Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  proposed  regulations  on  small 
entities.  The  Act  requires  EPA  to 
consider  regulatory  alternatives  if  there 
is  any  economic  impact  on  any  number 
of  small  entities.  The  Small  Business 
Administration  defines  a  small  water 


utility  as  one  which  serves  fewer  than 
3,300  people. 

The  pro]x>sed  rule  is  consistent  with 
the  objectives  of  the  Regulatory 
Flexibility  Act  because  it  will  not  have 
any  economic  impact  on  any  small 
entities.  The  proposed  rule  would  only 
apply  to  systems  serving  more  than 
10,000  people;  thus,  systems  serving 
fewer  than  10,000  people  would  not  be 
affected.  Therefore,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b).  the  Administrator 
certifies  that  this  rule  will  not  have  an 
economic  impact  on  a  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  270.31)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St..  SW.  (PM-223);  Washington.  DC 
20450  or  by  calling  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information  is 
estimated  to  total  1.1  million  hours  over 
the  three  year  clearance  period.  As 
shov^rn  in  Table  V.I.,  there  are  five 
elements  contributing  to  the  total 


burden  estimate.  The  total  burden 
associated  with  start-up  activities  is 
estimated  to  be  16,064  hours,  an  average 
of  10  hours  per  system.  The  total  burden 
estimated  for  the  microbial  monitoring 
is  200,205  hours,  averaging  295  hours 
per  plant  in  systems  serving  more  than 
100,000  persons,  and  55  hours  per  plant 
in  systems  serving  between  10,000  and 
100,000  persons.  Total  burden  for  DBP 
monitoring  is  421,000  hours,  averaging 
370  hours  per  plant  for  surface  water 
systems  serving  more  than  100,000 
persons,  and  200  hours  jjer  plant  in 
ground  water  systems  serving  more  than 
100,000  persons.  The  total  burden  for 
data  reporting  is  estimated  to  be  124,200 
hours,  an  average  of  72  hours  per  plant. 
The  per  plant  impact  of  this 
requirement  on  systems  serving  between 
10,000  and  100,000  persons  will  be 
significantly  less  than  these  estimates 
due  to  less  extensive  data  processing 
requirements  relating  to  DBFs  in  this 
system  size  range.  The  total  burden 
estimate  for  bench  and  pilot  scale 
testing  is  estimated  to  be  approximately 
379,000  hours.  The  labor  burden  per 
facility  is  estimated  to  be  between  1,000 
hours  for  bench-scale  tests  and  5,000 
hours  for  pilot  tests. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
ex:  20460;  and  to  the  office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  marked 
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"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  0MB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

D.  Science  Advisory  Board,  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human  Services 

In  accordance  with  section  1412(d) 
and  (e)  of  the  Safe  Drinking  Water  Act. 
the  Agency  has  submitted  this  proposed 
rule  to  the  Science  Advisory  Board, 
National  Drinking  Water  Advisory 
Council,  and  the  Secretary  of  Health  and 
Human  Services  for  their  review.  The 
Agency  will  take  their  comments  into 
account  in  developing  the  final  rule. 

VII.  Request  for  Public  Comments 

To  ensure  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  for  commenters  to  type  or 
print  comments  in  ink,  and  to  cite 
where  possible,  the  paragraph(s)  in  this 
proposed  regulation  (e.g.,  141.140(a))  to 
which  each  comment  refers. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed. 

EPA  solicited  public  comments  and 
requested  suggestions  on  specific  issues 
earlier  in  the  ICR  preamble  and 
welcomes  comments  on  other  specific 
issues.  For  convenience  the  comment 
topics  and  requested  suggestions  are 
listed  below. 

•  (II1.A.2)    Collection  of  data  for  EPA 
evaluation  of  water  treatment 
efficiencies 

— Assessment  of  microbial 

concentrations  in  small  systems  (other 

than  the  three  approaches  given) 
— Whether  to  allow  systems  to  submit 

previously  collected  data 
—Criteria  for  admissibility  of  previously 

collected  data 
— Feasibility  and  utility  of  archiving 

samples  to  develop  data  evaluations 

•  (ni.A.2)    Particle  size  count  data 
— Under  what  circumstances  should 

particle  size  count  data  within 
treatment  plant  be  allowed  in  lieu  of 
finished  water  monitoring  for  Giardia 
and  Cryptosporidium 

— What  particle  size  ranges  and  sample 
volumes  should  be  monitored 

— What  criteria  should  be  specified  to 
ensure  particle  size  measurements 
collected  from  different  systems  could 
be  appropriately  compared  and  would 
be  most  representative  of  removal  of 
Giardia  and  Cryptosporidium 

— Should  other  monitoring  by  other 
methods,  such  as  Microscopic 
Particulate  Analysis  (MPA)  be 
included  as  condition  for  avoiding 
finished  water  monitoring  of  Giardia 
and  Cryptosporidium 


•  (III. A.  3)    Monitoring  pathogens  and 
indicators 

— Requirements  for  monitoring  Giardia 

and  Cryptosporidium 
—Requirements  for  monitoring  total 

culturable  viruses 
— Requirements  for  monitoring  bacterial 

pathogens 
— Requirements  for  monitoring  total 

coUforms,  fecal  coliforms  or  E.  coli. 
— Requirements  for  monitoring 

Clostridium  perfringens 
— Requirements  for  monitoring 

coliphage 

•  (ni.A.5)    Need  to  Report  physical 
data  and  engineering  information 

— Nature  of  source  water  (surface- 
ground,  combination) 

— Treatment  processes  (type  of 
disinfectant,  dosage,  pH,  contact  time, 
type  of  filter  process,  media  size, 
depth  hydraulic  loading  rate) 

— Whether  additional  reporting 
requirements  are  warranted 

— Require  fewer  systems  to  submit  data 
in  size  category  10,000-100,000 

•  (III.A.6)    Appropriateness  of 
analytical  methods 

— EC  medium  supplemented  with  50 

Hg/ml  of  4-methylimibelliferyl-beta-D- 
,     glucuronide  (MUG),  as  specified  in 

141.21  (f)(6)(i)  for  total  coliforms, 

fecal  coliforms  and  E.  coli 
— Nutrient  agar  supplemented  with  100 

jig/ml  of  MUG,  as  specified  in 

141.21(f)(6)(ii).  E.  coli  colonies  to  be 

counted 
—Minimal  Medium  ONPG-MUG  test 

(Colilert  test),  as  specified  in  141.74 

(a)(2)  (coliform-positive  tubes  to  be 

examined  with  UV  light 
— Method  for  Giardia/Cryptosporidium 

as  described  in  Appendix  C  of  the 

rule. 
— Feasibility  of  other  methods  for 

analysis  of  protozoa 
— Method  for  viruses  as  described  in 

Appendix  D  of  the  rule 
— Method  for  Clostridium  perfringens. 
— Method  for  coliphage  as  described  in 

Appendix  D  of  the  rule 

•  (III.B.2)    Monitoring  of  Source 
Water  Quality 

— Definition  of  high  oxidant  demand 

water 
— Types  of  measurements  necessary  to 

characterize  high  oxidant  demand 

water 

•  (III.B.3)    Specific  Process 
Information 

— Design  to  be  reported  for  ozone 

contact  basins 
— Operating  parameters  to  be  reported 

for  ozone  contact  basins 
— Completeness  of  Table  III.6 

(Treatment  Plant  Information)  in 

describing  treatment  plant 


configurations  and  specific  design 
parameters  for  the  unit  processes 
relevant  to  ESWTR  and  DBP  Stage  2 
development 
— Completeness  of  Table  III. 6  in 
describing  treatment  plant 
configurations  and  specific  design 
parameters  relevant  to  future  model 
development  for  predicting  DBFs 

•  (III.B.4)    Database  development 
— Use  of  diskettes  and/or  modem  for 

data  reporting,  use  of  Windows  based 
software 

•  (III.B.5)    Analytical  methods 

— Sample  collection  without  adjusting 
pH  and  laboratories  required  to 
extract  samples  within  24—48  hours  of 
sample  collection 

— Suggestions  on  alternative  approaches 
to  collecting  sample  without  adjusting 
pH  and  laboratories  extracting  sample 
within  24-48  hours 

— Alternative  approaches  to  all 
aldehyde  analyses  being  initiated 
within  48  hours  of  sample  collection 

— Proposal  to  drop  or  delay  monitoring 
of  certain  analytes,  if  including  them 
causes  undue  delay  in  other 
monitoring 

— Proposal  that  any  monitoring  delay 
would  not  be  cancelled  or  postponed 
for:  (1)  trihalomethanes;  (2)  haloacetic 
acids;  (3)  bromate;  (4)  chlorite;  (5) 
chlorate;  (6)  total  organic  halide;  (7) 
total  organic  carbon:  and  (8)  bromide 

•  (III.B.6)    Quality  Assurance 

— Alternative  mechanisms  (other  than 
following  specifications  outlined  in 
manual  to  be  developed)  for  ensuring 
consistency  in  sampling 

— The  use  of  zero  in  tne  database  to 
indicate  concentrations  below  the 
reporting  level 

— ^The  QA/QC  criteria  for  data  entry  into 
the  database  as  presented  in  the  text 

•  (III.B.7)    Selection  of  bench  versus 
pilot  scale  and  membrane  versus  GAC 
studies 

— How  to  ensure  an  adequate  number  of 
pilot  scale  studies  for  both 
membranes  and  GAC  technology  to 
ensure  quality  results 

— What  specific  requirements  could  be 
made  to  ensure  that  the  necessary 
number  of  studies  (as  indicated  in 
Table  III.12)  are  done,  if  an 
insufficient  number  of  volunteers  are 
identified  as  willing  to  do  pilot  scale 
testing 

— Should  selection  of  sites  for  GAC  and 
membrane  pilot  studies  be  required 
according  to  system  size,  TOC 
concentration,  or  both 

— How  the  site  selection  process  can 
ensure  that  some  of  the  pilot  studies 
use  membranes 

•  (III.C)    Dates  for  completing  data 
development  monitoring  requirements 
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— Feasibility  of  schedule  for  monitoring 
requirements 

•  (in.E)  List  of  systems  required  to 
submit  data 

— Whether  the  list  of  systems  accurately 
represents  the  systems  required  to 
comply  with  the  lOl,  should  other 
systems  be  included,  others  deleted 
In  addition  to  the  specific  comments 
solicited  previously  in  this  preamble, 
EPA  solicits  comments  on  the  following: 
Are  other  mechanisms  or  procedures 
available  than  those  proposed  herein  by 
which  the  desired  information  could  be 
obtained  more  efticiently?  What 
mechanisms  might  be  available  for 
transferring  some  of  the  resource 
commitments  that  large  utiUties  have 
made  during  the  D/DBP  negotiated 
rulemaking,  to  fund  other  research  in 
support  of  the  development  of  the 
ESWTR  or  stage  2  D/DBP  rule? 
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APPENDICES  TO  THE  PREAMBLE 

Appendix  A — Sample  Reporting  Sheet  for 
Particle  Size  Count  Data 

Name  of  Utility    

Address     


Giardia Cryptosporidium. 

Virus Col  i  form 

Presedimentation  process 


>2  um_ 


>5  um 


>10  um_ 


Name  of  Person  Completing  Form 
Phone  Number    


Source  Water  Type  (example:  river,  lake)     — 
Microorganism  count: 


Presedimentation  effluent  particle 
size  distribution: 

>2  um >5  um >10  um 

Microorganism  count  (optional): 
Giardia Cryptosporidium 

Virus     _        Coliform 

Clarification/ sedimentation  process  

Clarification/ sedimentation  effluent 

particle  size  distribution: 

>2  um >5  um >10  um 

Microorganism  count  (optional): 
Giardia Cryptosporidium 

Virus Coliform 

Roughing  filter  process 


Roughing  filter  effluent  particle  size 
distribution: 


Microorganism  count  (optional): 
Giaruia Cryptosporidium 

Virus Cohform 

Filtration  process    

Filter  effluent  particle  size 

distribution: 

>2  um >5  um >10  um 

Microorganism  count  (optional): 
Giardia Cryptosporidium  _ 

Virus Coliform 

Clearwell  effluent 

Clearwell  effluent  particle  size 

distribution: 

>2  um >5  um >10  um 

Microorganism  count  (optional): 
Giardia Qyptosporidium  _ 

Virus Coliform 


Appendix  B-1  .—Classification  of  Candidate  Systems  Using  Ground  or  Surface  Water  Which  May  Be 
Subject  to  Requirements  Pertaining  to  Systems  Serving  100,000  or  More  People 


PWS-40 


WIOB 
1.0. 


RegKxi 


State 


City 


UtiWy 


FRDS  re- 
tail pop. 


WIDB 


Population  served 


Retail 


Wholesale 


Total 


FROS 


Avg. 
day 


prod 
(KtGC 


0) 


WIDB 


Avg.  day  flow  (MGO) 


Prod. 


Pu«ch. 


Total 


EPA  R«g(on — 1 


CT0150011 

90-1620 

CT 

Bndg^ 
port 

Bndgeport  Hydrau- 
lic Co. 

367,577 

382  JOO 

10,000 

392.300 

66.2 

57.6 

15 

58.8 

CT0640011 

90-1824 

CT 

Harflord- 

The  MetropoWaw 
Distnct. 

391,250 

400.000 

8,000 

408.000 

53.1 

63.0 

0.0 

63.0 

CT0890011 

90-1626 

CT 

New  Brit- 
am. 

City  o»  New  Britain 
Water  Dept. 

90,677 

80,000 

20,000 

100.000 

11.9 

11.0 

0.0 

11.0 

CT0930011 

90-1627 

CT 

Haven. 

So  Centra)  Conn 
Reg  Water  Autti. 

380.000 

397.500 

34,200 

431.700 

62.0 

58.9 

0.0 

58.9 

CT1350011 

90-1628 

CT 

Stamford 

Stamtord  Water 

Conpany. 
Oty  at  Watertxiry 

86.000 

85.500 

19.500 

105.000 

14.6 

16.0 

0.8 

16.8 

CT1510011 

90-1829 

CT 

Water- 

103.800 

107,000 

17,000 

124.000 

tUJA 

18.7 

OJO 

18.7 

bury. 

Bur  04  Water. 

90-1144 

MA 

Boston  ... 

MA  Water  Re- 
sources Authority. 

tN/A 

0 

2.170.000 

2.170,000 

«N/A 

323.4 

0.0 

323.4 

MA4044000 

MA 

Brodrton 

BrocMon  Water 
Dept 

135.000 



— 

10.6 





MA1281000 

90-1163 

MA 

Spnno- 

Ueki. 

Springfield  Water 
Oep(. 

240.000 

170,000 

250,000 

420,000 

39.5 

45.6 

0.0 

45.6 

MA2348000 

90-1166 

MA 

Worces- 
ter. 

Portland  . 

City  ot  Worcester  _. 

200JCXXI 

165,000 

5,000 

170,000 

26.8 

27.0 

0.0 

27.0 

ME0091300 

90-1175 

ME 

Portland  Water  Dis- 
trict 
Manchester  Water 

132.000 

160.000 

200 

162.000 

22.0 

24.0 

0.0 

24.0 

NH147t010 

90-1270 

NH 

Man- 

104,750 

103.000 

13,000 

116,000 

14.0 

15.5 

0.0 

15.5 

chester. 

Worta. 

R!  1592021  . 

Rl 

Cum- 
berland. 

Pawtucket.  City  Ot . 

108.000 



— 



145 





RI1592024  . 

Rl 

Sdtuate  .. 

Providence,  City  C« 

286,923 





64.4 



EPA  Region— 2 


NJ1605002 

90-1280 

2 

NJ 

Oifton  .... 

Passaic  Valley 
Water  Comm. 

270,000 

600,000 

400,000 

1,000.000 

iN/A 

52.0 

32.2 

84.2 

NJ2004001 

2 

NJ 

Elizatseth 

Elizatjeth  W  Dept, 

112,000 

13.7 

CityO. 

NJ04 18001 

90-1286 

2 

NJ 

Haddon 
Heights. 

NJ-Amencan  Water 
Co. 

209.402 

349,910 

0 

349,910 

21.5 

34.2 

0.0 

345 

Njo2:wnoi 

90-1288 

2 

NJ 

Har- 
nngloo 
Parte 

United  Wafer  Re- 
sources. 

713,737 

722.000 

21,000 

743,000 

102.0 

102.4 

0.6 

103.0 

NJ1225001 

90-1290 

2 

NJ 

iseim  _.... 

Middlesex  Water 

Co. 
Dept  ol  Water  Jer- 

207,640 

210.000 

200,000 

410.000 

25.4 

30.0 

4.0 

34.0 

NJ0906001 

2 

NJ 

Jersey 

290,618 





49.7 

...«•.  .MM*. 

»•••••••••. 

.».......« 

City. 

sey  Ot 

NJ01 19002 

91-3411 

2 

NJ 

Unwoort  . 

NJ-Amencan  Water 

Co. 
Newart(  Water  Dept 

M^A 

128,000 

0 

128.000 

•N/A 

11.2 

0.0 

115 

NJ0714001 

2 

NJ 

Newark  .. 

275,221 

0.1 



»>».....^ 

NJ0712001 

90-1312 

2 

NJ 

Short 

NJ-Amencan  Water 
Co. 

183,199 

198,500 

6 

i98iob 

34.7 

21.0 

18.0 

39.0 

NJ1345001 

90-1314 

2 

NJ 

Shrews- 
bury. 

NJ-Amencan  Water 
Co. 

302,481 

307,334 

0 

307;»4 

30.0 

39.0 

0.0 

39.0 
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WIOB 
I.D. 

Region 

State 

Crty 

Utility 

FRDS  re- 
tail pop. 

WIOB 

FRDS 

WIOB 

PWS-ID 

Population  served 

Avg. 

day 

prod. 

(MGO) 

Avg.  day  flow  (MOD) 

Retail 

Wholesale 

Total 

Prod. 

Purch. 

Total 

NJ1111001 

2 

NJ 

Trenfoo  .. 

Trenton  Water  De- 
partment. 

225.000 

31.2 

NJ1613001 

90-1320 

2 

NJ 

Wanaque 

No  Jersey  Dist  Wtr 
Suppiy  Comm. 

200,902 

0 

800.000 

800.000 

98.5 

97.9 

0.0 

97.9 

NJ2004002 

90-1324 

2 

NJ 

Westfield 

Ellzabethtown 
Water  Company. 

576.000 

700,000 

400,000 

1.100.000 

131.0 

124.8 

0.2 

125.0 

NY0000189 

90-1340 

2 

NY 

Albany  .... 

Albany  Water  OepI 

101,082 

100,000 

5.000 

105.000 

21.1 

19.0 

00 

190 

NYCX)00443 

90-1346 

2 

NY 

Buftak)  ... 

Erie  County  Water 
Auttv 

402,180 

391,616 

60.000 

471.616 

61.0 

60.7 

0.0 

60.7 

NY0000422 

2 

NY 

Buffalo  ... 

Buffalo  City  Dr^ 
sion  of  Water. 

345,974 

100.1 

NY0002830 

90-1362 

2 

NY 

Lake 
Suc- 
cess. 

Jamaca  Water 
Supply  Co. 

130,000 

650,000 

0 

650.000 

12.2 

42.0 

26.0 

680 

NY0003444 

2 

NY 

New  Roctielle 

137.640 

21.2 

m. 

Water  Co. 

"***"******" 

"""*••*"•* 

*"*—***** 

NYCX)02835 

90-1366 

2 

NY 

Lynbrooh 

Long  Island  Water 
Corp. 

238,594 

238,500 

0 

238.500 

26.6 

29.6 

0.0 

29.6 

NY0002840 

2 

NY 

Merrick  ... 

New  York  Water 
Service  Corp. 

170,000 

13.4 

NY0003493 

90-1378 

2 

NY 

NewYort( 

OepI  Environmental 
Protection. 

6,552.718 

6,810,000 

1,350,000 

8.160,000 

1,500.0 

1,582.1 

0.0 

1..')fl2.1 

NY0010526 

2 

NY 

Oakdale  . 

Suffo*  County 
Water  Authority. 

941,000 

124.6 

NY0001047 

90-1386 

2 

NY 

Roch- 
ester. 

Monroe  County 
Water  Auth. 

222,503 

349,645 

168,373 

518,018 

60.0 

62.0 

13.0 

75.0 

NY0004518 

90-1387 

2 

NY 

Roch- 
ester. 

City  of  Rochester 
Water  Bureau. 

231.636 

250,000 

60.000 

300,000 

36.8 

21.5 

33.0 

545 

NY0004336 

90-1391 

2 

NY 

Syracuse 

Onondaga  County 
Water  Auth. 

186,000 

165.000 

70.000 

235.000 

16.9 

16.7 

26.2 

429 

NY0004334 

2 

NY 

Syracuse 

Syracuse  City  _. 

City  of  Utica 

192,000 

60.1 

NY0002411 

90-1394 

2 

NY 

Utlca  

120  000 

135  000 

3062 

138.062 
2454)00 

21  0 

97^ 

a  0 

22.2 

27.1 

NYCX)03673 

90-1395 

2 

NY 

West 

Spnng  Valley  Water 

225,000 

24a000 

S.0OO 

27.6 

27.0 

0.1 

Nyacfc. 

Co. 

NY0003465 

90-1396 

2 

NY 

Yonkers  . 

City  of  Yonkers 
Water  Bureau. 

188.082 

194.600 

0 

194..')00 

30i 

32.6 

00 

326 

PR0003293 

2 

PR 

Aguaditta 

Aguadrtia 

129,142 

10.0 

PR0002652 

.„.. 

2 

PR 

Arecttx)  .. 

Arecibo  Urbarx)  

102.796 

,_ 

•N/A 

PR0005066 

..,«„ 

2 

PR 

Caguas  .. 

Caguas  Urbeno  

156388 



7.5 

PR0003283 



2 

PR 

Maya- 
guez. 

Mayaguez 

123.891 



15.0 



PR0005388 

— — 

2 

PR 

Naguatx} 

Rto  Blan,  Viea 
Hum,  La. 

127.428 





13.7 



PR00C3«24 

...»».. 

2 

PR 

Ponce  ... 

Ponce  Ufbano  

187.732 

24.0 

PR0002591 

2 

PR 

San  Juan 

Metropditano 

1,120,536 

115.7 

EPA  Region— 3 


OC0000001 

90-1631 

3 

DC 

DE0000552 

90-1633 

3 

OE 

DE0000663 

90-1634 

3 

OE 

DE0000564 

90-1632 

3 

OE 

MD0300002 

3 

MO 

M00130002 

3 

3 

MO 
MO 

MD0150005 

90-1173 

PA3390024 

90-1431 

3 

PA 

PA5650032 

3 
3 

PA 
PA 

PA3480048 

90-1434 

PA1150163 

90-1435 

3 

PA 

PA72 10029 

90-1448 

3 

PA 

PA1230004 

90-1436 

3 

PA 

Washing- 
ton. 
Newark  .. 

Wilming- 
ton. 

Wilming- 
ton. 

Baltimore 

Baltimore 
Clty& 
Co- 
Laurel  


Alientown 
Apolto 

Beth- 
lehem. 

Bryn 
Mawr. 

Camp  Hill 

Chester  _ 


Wastiington  Aque- 
duct. 

Artesian  Water  Co 
Inc. 

City  of  Wilmington 

Wilmington  Subur- 
ban Water  Corp 

Ban.  City— 
Montebelk). 

ElkrKtge-Howard 
Co.  Opw. 

Washington  Sub 
Sanitation  Cprrvn. 

Alientown  Munic 
Water  System. 

Westmoretand  Mun 
Au  Beaver  Run. 

City  of  BettDehem  .. 

Philadelphia  Subur- 
ban Water  Co. 

PA-Amencan  Water 
Co. 

Chester  Water  Au- 
thority. 


0 

171.800 

140.000 

93.000 

1.359.148 

161,000 

1,500,000 
105.200 
130.000 
110568 
tN/A 
74.816 
110.000 


0 
166.000 
150,000 
100.000 


1.400.000 
107.000 


100.500 
650.000 
125.100 
105.000 


1.100.000 

0 

200,000 

20,000 


15,000 
23,000 


8.100 

870.000 

0 

50.000 


1.100,000 
166,000 
350,000 
120.000 


1,415,000 
130.000 


108,600 

1.720,000 

125.100 

155.000 


200.0 

200.0 

0.0 

11.0 

11.5 

34 

28.0 

29.0 

0.0 

22.0 

22.3 

1.1 

120.0 



tN/A 



120.0 

169.9 

00 

22.2 

23.9 

0.0 

18.0 

25.6 

265 

0.0 

fN/A 

82.3 

60 

10.0 

14.5 

0.2 

30.7 

30.0 

00 

200.0 
148 
290 
23.4 


169.9 
23.9 

265 

'88.3 
147 
30.0 
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EPA  Region— 4 


EPA  Region— 4 


W108 
1.0. 

Region 

Stale 

City 

Utility 

PROS  re- 
tail pop. 

wioe 

FRDS 

WIDB 

PWS-IO 

Poputatk>n  served 

day 
prod. 
(K»GO) 

Avg.  day  Ikjw  (MGD) 

Retail 

Wholesale 

Total 

Prod. 

Purch. 

Total 

PA6250028 

90-1437 

3 

PA 

Ene  .- 

City  o(  Ene.  Bureau 
o«  Water. 

190.000 

230.000 

10.000 

240.000 

40.0 

42.3 

0.0 

42J 

PA41 10014 

90'1442 

3 

PA 

Jonre- 
town 

Greater  Johnstown 
>/^ar.er  Auth. 

65.000 

62.000 

67,000 

129.000 

8.3 

8.5 

0.0 

8,5 

PA7360058 

90-1443 

3 

PA 

Lancaster 

City  o(  Lancaster  ... 

108,000 

110.000 

6.400 

116.400 

16.1 

17.2 

0.0 

172 

PA1510001 

90-1456 

3 

PA 

Philadet- 
ptiia. 

Philadelphia  Water 
Dept. 

1.755.000 

1.700.000 

160.000 

1,860,000 

217.8 

351.6 

0.0 

351.6 

PA5020039 

90-1706 

3 

PA 

Pittstxjrgh 

PA-American  Water 

Co. 
City  of  Pittsburgh  ... 

615.543 

500.000 

250,000 

750.000 

67.9 

690 

2.9 

71.9 

PA5020038 

90-1458 

3 

PA 

Pinstwrgh 

400.000 

500,000 

0 

500.000 

74.7 

69.0 

00 

69.0 

PA5020043 

90-1460 

3 

PA 

Pittsburgh 

Municipal  AuttV 
Boro  West  View. 

200.000 

140.000 

25.000 

165,000 

19.1 

20.0 

0.0 

20.0 

PA'wrifi'ifi 

3 

PA 

Verona 

Wilkinsburg-Penn 
Joint  Water  A. 

150  000 

26.4 

PA2359008 

90-1708 

3 

PA 

Wiikes- 
Barre. 

Pennsylvania  Gas 
&  Water  Co. 

57.984 

425.000 

3.000 

428.000 

1.5 

73.8 

0.0 

738 

PA7670100 

90-1468 

3 

PA 

YorV  

The  York  Water 
Company. 

139.305 

137,200 

0 

137.200 

19.2 

19.3 

0.0 

193 

90-1549 

3 

VA 

Chest  er- 
(leW. 

ChesterfieW  County 
Utils  Dept. 

tN/A 

200.000 

0 

200.000 

tN,'A 

9.6 

10.0 

19.6 

VA6C59501 

90-1554 

3 

VA 

Memtield 

Fairlax  County 
Waier  Auth. 

150.000 

578.000 

275.000 

853.000 

IN.' A 

101.9 

1.4 

103.3 

V/A404ia45 

3 

VA 

Midlothia- 
n. 

Switt  Oeek  Water 
Plant 

150.000 

3.7 

VA3700500 

90-1555 

3 

VA 

^4ewpoft 

News. 

fJewport  News  Wa- 
terworks. 

350.000 

350.000 

0 

350,000 

56.0 

43.2 

0.0 

43.2 

VA3710100 

90-1556 

3 

VA 

Nortolk  ... 

Norfolk  Dapl  ol  Util- 
ities. 
Appomattox  River 

295.000 

290.000 

405.000 

695,000 

35.6 

73.9 

0.0 

73.9 

VA4041035 

91-2190 

3 

VA 

Petefs- 

«N/A 

0 

200.000 

200.000 

*N/A 

21.2 

0.0 

2li 

burg. 

Water  Auth. 

VA3740600 

90-1557 

3 

VA 

Ports- 
moutn. 

City  ot  Portsmouth  . 

120.000 

111.000 

14,000 

125,000 

16.3 

16.7 

0.0 

16.7 

VA4750100 

90-1%9 

3 

VA 

Richmond 

City  of  Rictimond  ... 

209.000 

217.700 

210.553 

428.253 

447 

59.4 

0.0 

59.4 

VA2 770650 

3 

VA 

Roanoke 

Roax*e  City 
Water  Depart- 

158,000 

16.4 

ment 

VA6 153800 

3 

VA 

WoocRjri- 

OccoQuan- 

102  440 

2.3 

dge 

Wocdlxidg©- 
DurrvTn. 

WV3302016 

90-1594 

3 

WV 

Cha-ies- 
ton 

W^-Amencan 
Water  Co. 

131.913 

174.074 

0 

174.074 

»N/A 

26.6 

00 

26.6 

AL0000733 

90*1451 

4 

AL 

Bir- 
ming- 
ham. 

The  Water  Works  & 
Sewer  Board 

528,000 

900,000 

40.000 

940,000 

105.C 

HOC 

0.0 

110.0 

AL0C00682 

90-1463 

AL 

Hjntsviile 

Huntsvilie  Utilities  .. 

138.000 

1C7,0C0 

0 

167,000 

30.0 

27.0 

0.0 

27.0 

AUXX31005 

AU 

Mot»le  .... 

Mottle  Water  Sen,/- 
ice  System. 

279.000 

400 

ALOC01070 

90-1209 

AL 

Montgom- 
ery. 

Water  WorVs/Sani- 
tary  Sewer  Bd. 

195,000 

20C.000 

0 

200.000 

33.5 

30.0 

0.0 

30.0 

AL0001313 

90-1211 

AL 

Tusca- 
k>:»a. 

City  o;  Tuscaloosa  . 

107.656 

80.000 

46,000 

126.000 

17.4 

2C0 

0.0 

20.0 

FL4500130  . 

90-1635 

FL 

Boca 
Baton. 

City  ol  Boca  Raton 

107,284 

109,042 

C 

109.W2 

40.C 

43.8 

0.0 

43.8 

FL6411132  . 

90-1637 

FL 

Bradeo- 
lon. 

Manatee  County 
Public  Works. 

187,501 

130,0C0 

120,000 

250.0CG 

27.3 

330 

0.0 

33.0 

FL6521405  . 

90-1639 

FL 

Clear- 
water. 

Pinellas  County 
Water  System. 

374,078 

353,107 

148.408 

501,575 

35.1 

36.6 

37.5 

73.1 

FL3050223  . 

FL 

Cocoa  .... 

Cocoa,  City  O 

Fon  Laoderdaie. 

177.324 

5.7 

FL406a:86  . 

FL 

FtLau- 

235.001 

52  0 

deroafe. 

Oty  Of. 

FL2C;i09t6  . 

FL 

Gaines- 
ville. 

Gainesville 
(Murphee  V«p). 

125,000 

tN/A 



FL4l30e34  , 

FL 
FL 

Hiaieah  .. 
Holfy- 
wood 

Hialean.  City  Ol  

Holiywood.  Oty  Of  . 

142,000 
142  705 



0.1 
170 

FL4060642  . 

FL2161327. 

90-1022 

4 

FL 

jAJtSOTi- 

viUe. 

City  ol  Jacksonville 

406,635 

415,000 

0 

415,000 

41.7 

665 

0.0 

66.5 

FL41 34357  .     90*1024 


FL 


Key  West 


Florkte  Keys  Aque- 
duct Auth. 


80.500         110.000 


110.000 


60 


11.5 


0.0 


11.5 
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TORE 

QUIREt 

^ents  Pertaining  to  Systems  Serving  100.000  or  More  People— Continued 

WIOB 
1.0. 

Region 

State 

GJy 

Uttrty 

FRDS  re- 
tail pop 

WIOB 

FROS 

WIDB 

PWS-ID 

Population  served 

day 
prod 
(MGD) 

Avg.  day  now  (MGD) 

Retail 

Wholesale 

Total 

Prod. 

Pufch. 

Total 

FL3484093. 

4 

FL 

Lake 
Buena 

Vista. 

Wdw-Centra) 

138.500 







•N/A 



FL6531014. 

90-1025 

FL 

Lakeland 

C«y  of  Lakeland  .... 

133,000 

116.345 

0 

ii8;}45 

17.7 

24.5 

0.0 

24  5 

FL3061447  . 

FL 

Met- 
boume. 

Mettxjome.  City  of  . 

149.986 



9.4 



-*—••—— 

FL4130871  . 

90'ia29 

FL 

Miam,  

Miamt-Oade  Water 
&  Sewer  Auth. 

1.705.156 

1,000.000 

500,000 

1500,000 

»N/A 

292.6 

7.4 

300.0 

RB,S11361  . 

90-1663 

FL 

New  Port 
Bicftey. 

Pasco  County 

99,548 

120,000 

40.000 

160.000 

#N/A 

11.0 

0.0 

11.0 

FL4131618  . 

FL 

North 

160.000 

15.0 

Miami 

** —  •-.. 

—  .— 



Beach. 

FL3480962 

9(3-1033 

FL 

Orlando  .. 

Olando  Utilities 
Commisswn. 

356.041 

390,000 

5.000 

395,000 

tN/A 

73.2 

0.0 

73  2 

FLl  170525. 

90-1036 

FL 

Peosa- 
cda. 

Escambia  County 
Utilities  Auth. 

269..54S 

220.000 

10.000 

230,000 

03 

■31.0 

0.0 

31.0 

FL4060162  . 

90-1037 

FL 

Pompano 
Beach. 

Broward  County  .... 

»M'A 

173.888 

32.324 

206^12 

»N.'A 

280 

30 

31.0 

FL5521715 . 

90-1042 

FL 

St.  Pe- 
ters- 
burg. 

City  of  St.  Peters- 
burg. 

277,655 

306.366 

20,843 

327.209 

31.7 

28.6 

10.0 

386 

R.  1370655  . 

90-1043 

FL 

Tallahas- 
see. 
Tampa  ... 

City  of  TaHahassee 

162,750 

152.000 

0 

152,000 

252 

234 

0.0 

234 

FL6290327  . 

90-1045 

FL 

Tampa  Water  De- 

471.000 

460.000 

0 

460,000 

50.0 

757 

00 

75  7 

partment. 

FL6290787  . 

FL 

Tampa  ... 

HcpiKVSouth 
Central. 

134.741 

IrtsL'A 

FL4501047  . 

90-1047 

FL 

West 
Palm 
Beach. 

Palm  Beach  County 

»N/A 

210.000 

0 

210.000 

•NA 

26.3 

0.0 

263 

GA095COOO 

90-1050 

GA 

Albany  .... 

Water.  Gas  &  Light 
Comrr>is3iO0. 

85,000 

90.000 

10,000 

100.000 

»NA 

19.1 

00 

19.1 

GA1210001 

90*1052 

GA 

Atlanta  ... 

Oty  of  Atlanta.  Bu- 
reau of  Wtr. 

649.836 

700.000 

200.000 

900,000 

«NA 

109.3 

0.0 

1093 

GA 1350004 

90-1057 

GA 

Bulofd  ... 

Gwinnett  County  .  . 

296.281 

307.530 

100.130 

407.660 

tNA 

480 

00 

48.0 

GA2150000 

90-1054 

GA 

CdumtxiS 

Columbus  Water 
WcrVs. 

175.000 

185.000 

250 

185550 

»NA 

32.0 

00 

32  0 

GA02i0001 

90-1068 

GA 

Macon  .... 

Macon  Water  Au- 
thority 

143.810 

150.0OC 

0 

160.000 

«NA 

27.0 

00 

270 

GA0670002 

90-1060 

GA 

Manena  .. 

Cobb  Co  Manena 
Water  Auth. 

425.000 

0 

494.500 

494,500 

»NA 

73.0 

0.0 

73  0 

G;^  0630000 

90-1061 

GA 

Morrow  ... 

Oaytor;  County 
Water  Auth. 

164.081 

151.100 

28.700 

173.800 

*NA 

163 

CO 

163 

GA0510003 

90*1062 

GA 

Savannah 

Oty  of  Savarviah  ... 

150.558 

200,000 

0 

200.000 

UNA 

64.5 

GO 

645 

GA08900C1 

90-1064 

GA 

Siorie 

Moun- 
tain. 
Edge- 

DcKalbCourtty 
Public  WofVs. 

553.277 

550.000 

0 

550.000 

tNA 

75  5 

0.0 

755 

KY05902;^ 

90-1122 

KY 

Kenton  County 

115.500 

112,000 

63.000 

175,000 

6.6 

170 

7.0 

24  0 

wood 

Water  Oist  No.  I . 

KY0340250 

90-1124 

KY 

Lexington 

KY-Arrrfjrcan  Water 

Co. 
Louisville  Water 

248^89 

223,000 

7.008 

235.000 

27  1 

369 

00 

369 

KY0-;«C258 

90-1125 

KY 

Louisville 

718.132 

695,000 

37.5C0 

732.500 

121.2 

1135 

00 

1135 

Company. 

MS0250008 

90-1230 

MS 

Jackson  . 

City  of  .Jackson 
Water  Wortts. 

205.855 

250,000 

0 

250.000 

28.0 

35  0 

00 

35.0 

EP 

A  Reglor>— 1 

1 

NC01 11010 

NC 
NC 

Ashevilie 
Chartone 

Asheville  V/tr  Trtmt 

Fac 
Charlotte-Mecklen- 

11C.000 
400,000 

450.000 

21.0 
618 

NC0160010 

90-1240 

450.000 

0 

619 

00 

619 

burg  Utils. 

NC0332010 

90-1242 

NC 

Durham  .. 

Oty  of  Durham  

150.000 

155.000 

42.00C 

197.000 

220 

221 

0.0 

22.1 

NC0326010 

90-1244 

NC 

Fayette- 
viile. 

Fayetteviiie  Public 
Works  Comm. 

125,000 

110.000 

10,000 

120.000 

186 

184 

00 

184 

NCO241010 

90-1248 

NC 

Greens- 
boro. 
Lexington 

City  of  Greensboro 

207380 

210,000 

0 

210.000 

360 

30X) 

0.0 

300 

NC0229025 

90-1254 

NC 

Davidson  Water  Inc 

91.003 

99,000 

6,000 

105,000 

65 

6.0 

00 

6.0 

NC0392010 

90-1256 

NC 

Raietgh  .. 

City  oi  Raleigh 

222.455 

230,000 

50,000 

280,000 

32.6 

400 

00 

400 

NC0234010 

90-1258 

NC 

Winstorv 
Salem. 

Winston-Saiem  Ubl- 
«y  Cort«T>. 

205.000 

190,000 

10,000 

200.000 

32.0 

39.6 

0.0 

39  6 

SC1010001 

90-1475 

* 

sc 

Chartes- 
»on. 

Charleston  Comm 
rtPubWortcs. 

tl^A 

350,000 

50,000 

400.000 

•N/A 

SOO 

00 

500 

SC4010001 

90-1476 

SC 

Co»umbia 

Crty  of  Columbia  .... 

tN/A 

250.000 

0 

250.000 

tN/A 

47.0 

0.0 

47.0 
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PWS-ID 


WIDB 
ID. 


Regioo 


State 


Crty 


Utility 


FRDS  re- 
tail pop. 


WtOB 


PopulatK)o  served 


Retail 


Wtiotesaie 


Total 


FRDS 


Avg. 

day 

prod. 

(MGD) 


WlOB 


Avg.  day  llow  (MGO) 


Prod. 


Purcti. 


Total 


SC2310OO1 
SC42 10001 
TN0000107 

rN0000366 
TN0000450 
TN0000494 


90-1477 
90" 1478 
90*1481 

90-1486 
90' 1487 
9C'1438 


SC 
SC 

TN 

TN 
TN 
TN 


Greenville 

Spartant>- 

urg. 
Chat- 

lafxx> 

ga. 

KnoxviHe 
Memphis 

NasTiviHe 


Greenville  Water 

System. 
Spartantxjrg  Water 

System. 
TN-Amencan  Water 

Co. 

Knoxvtile  Utilities 

Board. 
Memphis  Light, 

Gas  &  Water  Div. 
Oty  o(  Nashville  .... 


»N/A 

«N/A 

149,467 

168,405 
703.727 
690,000 


300.000 
102.000 
200,000 

225,000 
800.000 
288,452 


6.000 

78.000 

8.000 

1,200 

100.000 

0 


306,000 
180.000 
208,000 

226,200 
900.000 
288,452 


tN/A 

«n;a 

35.5 

31.6 

146.3 

91.9 


49.0 
31.0 
389 

32.0 

137.3 

85.9 


0.0 
0.0 
0.0 

0.0 
0.0 
0.0 


49.0 
31.0 
38.9 

32.0 

137  3 

85.9 


EPA  RegkKV— S 


IL1974151  .. 

91-3278 

5 

IL 

Addison.. 

Citizens  Utils  Co  o« 
Illinois. 

»N/A 

100,000 

0 

100,000 

ttN/A 

6.6 

0.5 

71 

IL0195300  .. 

90-1082 

5 

IL 

Cham- 
paign. 

Northern  llbnois 
Water  Corp. 

121^00 

110,000 

^J0O0 

111.000 

16.0 

18.2 

0.0 

18.2 

IL0316000  .. 

90-1083 

5 

IL 

Chtcago 

Crty  ol  Chicago, 
Dep(  o<  Water. 

3.000,000 

3.009,530 

1,533,979 

4,543,509 

780.0 

1,043.0 

0.0 

1,043.0 

IL1635040  .. 

90-1673 

5 

IL 

EastSL 

Louis. 

IL-Amencan  Water 
Co. 

139,200 

35aooo 

0 

350,000 

64.7 

40.8 

0.0 

40.8 

IL0915(VV)  .. 

90-1091 

5 

IL 

Kankakee 

Consumers  Illinois 
Water  Co. 

55.000 

70,000 

50,000 

120,000 

10.4 

11.5 

0.5 

12,0 

IL1435030  .. 

90-1674 

5 

IL 

Peona  .... 

IL-Amencan  Water 

Ca 
CrtyotRocWord 

158.564 

143,214 

2,240 

145,454 

19.4 

19.6 

0.0 

19.6 

112010300- 

90-1098 

5 

IL 

Rocktofd 

139.700 

132.500 

0 

132,500 

27.4 

27.5 

0.0 

27.5 

Water  Dep«. 

IL1671200  _ 

90*1101 

5 

IL 

Spring- 
field. 

City  Water,  Ught  a 
Power. 

126.600 

130,000 

15,000 

145,000 

21.0 

21.0 

0.0 

21.0 

IN5253002  . 

90-1105 

5 

IN 

Blooming- 
toa 

Oty  o(  Bloomington 
Utilities. 

51370 

83,000 

50,000 

1,\1,000 

10.0 

13,8 

0.0 

13.8 

IN5282002  . 

5 

IN 

Evansvillfl 

Evansville  Water 

129,670 

2S.0 

Dept 

IN5202020  . 

90*1107 

5 

IN 

Fori 
Wayne. 

Fort  Wayne  Water 
Departmer*. 

180.000 

210,000 

16.000 

226,000 

292 

32.0 

0.0 

32.0 

INS24.<)015  . 

90-1108 

5 

IN 

Gary 

Gary-Hohart  Water 
Corp. 

230,000 

200,000 

63,000 

263,000 

31.0 

34.8 

0.0 

34.8 

INS249004  . 

90-1110 

5 

IN 

Indianap- 
olis. 

Indianapolis  Water 
Company. 

678,000 

732.000 

5,000 

737,000 

95.0 

120.0 

0.0 

120.0 

IN5271014  . 

90-1115 

5 

IN 

Soum 

Bend. 

Sooth  Bend  Crty 
Water  Wonts. 

108,170 

120,000 

4.000 

124.000 

0.0 

24.0 

ao 

24.0 

EPA  Region— S 


MI0000220  . 

MI0001800  . 
Mt0002790  . 

MI0003520  . 

MI0003760  . 

MI0003930  . 
MI0005350  . 

MI0006385. 

MI0006900  . 
MI0007220  . 

MN 1270024 

MN 1620026 

OH770001 1 
OH3100411 

OH1800311 
OH2500411 
OH5700722 

OH0901022 


90-1176 


90-1182 
90*1183 
90*1184 


90*1193 


90*1201 


90*1210 

90*1397 
90*1400 

90*1401 
90*1403 
90*1405 

90*1694 


Ml 

Ml 
Ml 

Ml 

Ml 

Ml 
Ml 

Ml 

Ml 
Ml 

MN 

MN 

OH 
OH 

OH 
OH 
OH 

OH 


Ann 
Artxjr. 

Detroit  .... 

Grand 
RapidSw 

Kala- 
mazoo. 

Lansing  .. 

Ljvonia  ... 
Saginaw  . 

Sterling 

Heights. 
Warren  ... 
Wyoming 

Min- 
neapo- 
lis. 

Saint 
Paul. 

Akron  

Onormati 

Cleveland 
Columtxjs 
Dayton  ... 

Hamilton 


Ann  Aitxx  Utilities 
Depi. 

Detrort  _ 

Crty  ol  Grand  Rap- 
ids. 

Kalamazoo  Public 
Utitrties. 

Lar^smg  Board  Of 
Water  &  Light 

Livonia  

Saginaw  Water 
Treatment  Plant. 

Sterling  Heights 


Warren 

Wyoming  Utilities 

Dept. 
Minneapolis  Water 

Supply. 

Saint  Paul  Water 

Utilrty. 

Crty  ot  Akron 

Cirx^nnati  Water 

WoiVs. 
Crty  ol  Cleveland  ... 
Crty  o»  Columbus  ... 
Crty  o«  Dayton. 

Dept  ol  Water. 
Crty  o)  Hamilton 


109.592 

1.027.974 
197,649 

79.722 

131,546 

100.850 
69,512 

117,810 

144,864 
63,891 

473,073 


385.000 

223.019 
669,500 

567,680 
201,840 
115,000 

50,400 


117,000 

226.660 
120.000 
142.000 


190.000 


63.000 


328.500 

246.000 
762.000 

1.500.000 
715.000 
180,000 

64,000 


1,500 

iaooo 

0 
0 


154.830 


54,000 

105.000 
41,000 

165.000 

62.000 

220,000 

55XXX) 


118,500 

26b~o66 
120,000 
142.000 

"196.666 


217,830 


382,500 

350.000 
803.000 

1.665.000 
797.000 
400,000 

119,000 


tN/A 

tN/A 

tN/A 

tN/A 
tN/A 

tN/A 

tN/A 

tN/A 

tN/A 
tN/A 

662 

53.8 

43.0 
127.0 

93.4 
28.8 
46.3 

14.7 


16.4 


47.6 
190 
21.0 


30.0 


272 


55.0 

460 
135.8 

300.0 

124.0 

82.7 

15.7 


0.0 


0.0 
0.0 
0.0 


0.0 


0.0 


0.0 

0.0 
0.0 

0.0 
0.0 
00 

00 


16.4 

"47.6 

19.0 
21.0 


30.0 


27.2 


55.0 

46.0 
135.8 

300.0 

124.0 

827 

15.7 
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Appendix  B-1  .— Classificatkjn  of  Candidate  Systems  Using  Ground  or  Surface  Water  Which  May  Be 
Subject  to  Requirements  Pertaining  to  Systems  Serving  100.000  or  More  People— Continued 


PWS-40 


OH4001411 
WI1130224 
Wt2410100 
W12520062 


WlOB 
ID. 


90*1416 
90'1585 
90*1586 
90*1588 


Re^on 


Stale 


OH 
Wl 

Wl 
Wl 


cey 


Totedo  .... 

Madison  . 

Mitwau- 
kee. 
Radne  _ 


Utity 


Totedo  Water 

Treatment  Plant. 
Madison  Water  Util- 

City  o(  Milwaukee 

Water  WorVs. 
Raane  Water  Utility 


FRDS  re- 
tail pop. 


388.000 

191.262 

709.537 

93,400 


wioe 


Population  served 


Retail 


391.000 
190.000 
661.000 
115.000 


Wholesale 


63.000 

5.000 

162.000 

10.000 


Total 


454,000 
195,000 
S23.000 
125,000 


FRDS 


Avg. 
day 

prod. 
[MOO) 


EPA  Region— 6 


AR00004  65 

LA103300  5 

LA105100  1 

LA105501  7 
LA107100  1 

LA107100  9 

LA101703  1 

NM35107 

01. 
OK10113  03 
OK^020S0^ 

OK10204  18 
TX221000  1 

Txieeoooi 

TX2200001 

TX227000  1 
TX123000  1 

TX031000  1 

TX17e000  3 

TX067000  4 

TX071000  2 

TX220001  2 

TX067001  0 
TX101001  3 


TX240000  1 
TX152000  2 

TXI66000  1 

TX0680002 
TX101029  3 
TX0430007 
TX015001  8 

TX155000e 
TX243000  1 

TX0430044 


90*1215 

90*1129 

90*1135 

90*1136 
90*1140 


90*1423 


90*1424 
90*1489 


90*1491 
90*1492 


90*1496 
90*1499 
90*1500 

90*1503 

90*1508 
90*1610 

90*1512 
90*1614 

90*1517 

90*1519 


90*1526 

90*1533 
90*1534 


6 

6 

6 

6 
6 

6 

6 

6 

6 
6 

6 
6 

6 

6 

6 
6 

6 

6 

6 

6 

6 

6 
6 
6 

6 
6 


6 
6 
6 
6 

6 
6 


AR 

LA 

LA 

LA 
tLA 

LA 

LA 

NM 

OK 
OK 

OK 
TX 

TX 

TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 
TX 

TX 
TX 

TX 

TX 
TX 
TX 
TX 

TX 
TX 

TX 


Utile 

Rock. 
Baton 

Rouge. 
Harahan  . 

Lafayette 
NewOr- 
teara. 

NewOr- 

leara. 
Shreve- 

port- 
Atxiquer- 

que. 
LavMon  ... 
OMa- 

lyxna 

City. 
Tulea  .._.. 
Abilene-. 

AmariHo  .. 

Arkr>glon 

Ausbn  .„.. 

Beau- 
mont 

Browrtt- 
viNe. 

Corpus 
Christi. 

Dallas 


El  Paso  .. 

Ft  Worth 

Garland  .. 
Houston  . 
KiHeen  .... 

Laredo  ._ 
Lubbock  . 

Midtand  - 

Odessa  _ 

Pasadena 
Piano  .._. 
San  Anto- 

n». 

Waco  

Wichita 

FaMs. 


Little  RockMunic 

Water  Worlcs. 
The  Baton  Rouge 

Water  Co. 
Jefferson  Parish 

Water  Dept. 
Lafayette  UtilitNS  ... 
NewOrloartt 

Water/Sewer 

Board. 
New  Orleans — 

Carrolton  Ww. 
Shreveport  Water 

System. 
ARxiquerque  Water 

System. 

Lawlon  „ 

City  ol  Oklahoma 

City. 

City  of  Tulsa 

City  of  Abilene 

Water  Utils. 
Amantk}  Municipal 

Water  System. 
Arlington  Water 

Utilities. 

City  ol  Austin 

Beaumont  City  of— 

Water  Util  Dept. 
Brownsville  Public 

UU  Board. 
City  of  Corpus 

Chnsti. 
Dallas  Water  Utili- 
ties. 
B  Paso  Water  Utrii- 

ties-Pub  Serv  B. 
Fort  Wortti  Water 

Department 

Gartarxl  Crty  of  

City  of  Houston 

Ben  County  WCID 

#1. 

City  of  Laredo 

Oty  of  Lubbock 

Water  Utits. 
City  of  Midbnd  Util- 
ities. 

City  of  Odessa  ~ 

Pasadena  City  of ... 

Piano  City  of _. 

San  Antonio  Water 

System. 

Waco  City  of 

City  of  Wichtia  Falls 

North  Texas  Munic 
Water  DisL 


194329 

340.896 

308.362 

115,000 
56.707 

440229 

210.000 

417.279 

110.680 
276.000 

160.000 
106.400 

159.000 

266.212 

474,715 
114.000 

98,000 

274.476 

974.000 

620.000 

477«)0 

102361 

*N/A 
tt^A 

127.544 
186200 

89,443 

100,106 
117,000 
140.000 
925.910 

107.450 
96250 

582 


210300 

350300 

468,509 

110.000 
550.000 


128.770 

0 

0 

4300 
0 


640300 


360300 
108386 


2S4.100 
450,000 

91.111 
275300 
960.8S0 

450300 


825.313 
350 

110,000 
190300 

100.00 

100,000 

881.782 


82.000 
0 
I 


60300 


24300 
12360 


14.450 
75.000 

11349 
150.000 
556300 

200300 

135.467 
170.000 

10300 
1315 

0 

0 

23.700 

30.000 
600.000 


338,770 
350,000 
468.509 

114,000 

550.000 


600.000 

384.000 
121236 


268360 
534,000 

102.160 

425300 

1316360 

650300 


960.780 
170.350 

120.000 
191316 

100.000 

100.00C 


905.482 

122.000 
600.000 


63.9 
•N/A 
•N/A 
•N/A 


WID6 


Avg.  day  flow  (MGO) 


Prod 


84.3 

323 

147.7 

26.4 


Purch. 


0.0 
0.0 
03 
03 


Tol^ 


B4.3 

323 

147.7 

26.4 


»N/A 

343 

36.5 

10.0 
6.5 

1253 

29.5 

110.0 

•N/A 
•N/A 

•N/A 
18.9 

363 

30.7 

1045 
183 

17.7 

883 

306.0 

1013 

003 

363 
•N/A 
•N/A 

23.0 
353 

19.5 

20.1 

143 

27.4 

159  6 

21.2 
21.3 

1163 


543 

433 

763 

163 
1153 


743 


903 
21.7 


40.7 
1003 

17.4 

77.7 

3373 

1313 

3157 
202 

233 
36.0 

193 

103 

1693 


03 
03 
0.0 

oc 

03 


22.0 
1253 


03 


23 

03 


03 
03 

03 
03 
72 

03 

0.0 
0.0 

00 
0.0 

0.0 

86 

03 

CO 
03 


643 

433 

76.3 

163 
1153 


74.8 


023 
21.7 


407 
1003 

17.4 

77.7 

346.1 

1313 

3157 

202 

233 
363 

193 

19  4 

1693 

223 
125.0 


6376 
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PWS-<0 


wioe 

ID. 


Regwn 


Stale 


City 


Utility 


FRDS  re- 
tail popi 


WlOB 


Population  served 


Retail 


Whotesaie 


Total 


PROS 


Avg. 

day 

prod. 

(MGO) 


WIDB 


Avg.  day  flow  (MGO) 


Prod. 


PufCh. 


EPARegiofV- 7 


EPA  Reglorv-8 


EPA  Region— « 


Total 


IA5715093  . 

90-1068 

lA 

Cedar 
Rapids. 

Cedar  RapKJs 
Water  Oept 

110^43 

110.000 

0 

110.000 

N/A 

26.0 

0.0 

26.0 

IA8222001   . 

90" 1070 

lA 

Dav- 
enport 

lA-Amencan  Water 
Co. 

139,850 

170.000 

0 

170,000 

N/A 

22.9 

0.0 

22.9 

IA7727031    . 

90-1071 

lA 

Oes 
Moines. 

Des  Momes  Water 
Wortts- 

193,187 

208.000 

52.000 

260,000 

N/A 

40.0 

0.0 

40.0 

KS2020906 

90-1116 

KS 

Kansas 
Oty. 

Board  o«  PubiK 
Utiimea. 

149,767 

168.000 

300 

168.300 

32.0 

31.9 

0.0 

31.9 

KS2009110 

90-1116 

KS 

Mission  .. 

Water  Dtsi  Na  1 
Johnson  Cnty. 

225.300 

261,000 

82,000 

343,000 

22.4 

47.6 

0.3 

47.9 

KS2017701 

90-1120 

KS 

Topeka  ... 

Crtyot  Topeka 
Water  Div. 

119.883 

130W3 

20,000 

150.000 

21.0 

24.0 

0.0 

24,0 

KS2017308 

90-1121 

KS 

Wicfiita  ... 

City  ot  Wichita  

308.068 

300,000 

50,000 

350.000 

33.9 

50.0 

0.0 

50.0 

1^1010399 

90-1218 

MO 

Independ- 
enca 

City  ol  Independ- 
ence. 

125,000 

115.000 

130510 

245,510 

10.2 

227 

0.0 

22.7 

H4O1010415 

90-1220 

MO 

Kansas 
Oty. 

Kansas  City  Water 
Dept. 

450,000 

460,000 

140.000 

600,000 

84.9 

105.0 

0.0 

105.0 

MC60 10754 

90' 1222 

MO 

Spnng- 
tield. 

City  Utilities  ot 
Spnngfiekt 

149237 

162,422 

0 

162,422 

225 

22.1 

0.0 

22.1 

MO6C10716 

90-1224 

MO 

St.  Loots 

St  Loois  Cty  Water 

Co. 
City  of  St.  Louts 

1.000.000 

901,411 

129,134 

1,030546 

121.7 

170.2 

0.0 

170.2 

MO6010715 

90-1226 

MO 

St  Loois 

437500 

450,000 

60,000 

510,000 

1520 

160.0 

0.0 

160.0 

NE31 10926 

90-1264 

NE 

Uncoin  ... 

Lincuin  Water  Sys- 
tem. 

Metropolitan  Utils 
Dist. 

192500 

189,600 

0 

189.600 

32.1 

36.6 

0.0 

36.60 

NE3105507 

90-1266 

7 

NE 

Omaha  ... 

450,000 

400,000 

50.000 

450,000 

75.0 

96.9 

0.0 

96.9 

CO0103005 

90-1509 

8 

CO 

Aurora  .... 

City  of  Aurora  

225.000 

230,000 

0 

230,000 

N/A 

38.7 

0.0 

38.7 

CO0107152 

90-1610 

8 

CO 

Boulder  .. 

City  of  Boulder 

105.000 

100,600 

0 

100,600 

N/A 

18.6 

0.0 

18.6 

COC121150 

90-1611 

8 

CO 

Colorado 
Spnngs. 

City  ot  Colorado 
Spnngs. 

320,000 

292,000 

12,000 

304,000 

N/A 

65.0 

0.0 

65.0 

CCX)1 16001 

90-1612 

8 

CO 

Denver  ... 

Denver  Water  Dept 

1,000,000 

704,000 

300,000 

1.004.000 

N/A 

215.1 

0.0 

215.1 

CO0151500 

90-1617 

8 

CO 

Puebto  ... 

Board  of  Water 
Wortis  ol  Puebto. 

100,000 

106,000 

0 

106,000 

N/A 

23.0 

0.0 

23.0 

SD4600294 

90-1480 

8 

SD 

Sioux 
Falls. 

Swux  Falls  Utils— 
Water  Dept. 

100514 

1 00.000 

2500 

102,500 

N/A 

17.2 

0.0 

17.2 

UT4900612 

90-1636 

8 

UT 

Layton  .... 

Wflfier  Basin  Wtr 
Conserv  Dist. 

95,000 

0 

200,000 

200,000 

N/A 

31.4 

0.0 

31.4 

UT4900392 

90-1540 

8 

UT 

SaltLalte 
Oty. 

Metro  Wtr  Dist  Salt 
Lake  Oty. 

700,000 

0 

700,000 

700.000 

N/A 

43.0 

0.0 

43.0 

UT4900390 

90-1541 

8 

UT 

Salt  Lake 
Oty. 

Saft  Lake  Oty  Pub- 
lic Utils. 

286.268 

286,740 

0 

286,740 

N/A 

89.0 

0.0 

89.0 

UT4900391 

90-1543 

8 

UT 

West  Jor- 
dan. 

Salt  Lake  Co  Wtr 
Consen/  Disi. 

400,000 

72,000 

378,000 

450,000 

N/A 

46i 

6.6 

61.8 

/VZ  0407090 

9 

AZ 

Chandler 

Chandler,  Munic 
Wtr  Dept 

104,004 

4.7 

A204C7093 

90-1221 

9 

AZ 

Giendale 

Oty  of  Giendale 

131,000 

146,000 

0 

146,000 

22.0 

27.0 

0.0 

27.0 

/V20407095 

9 

AZ 

M€S3    

Mesa.  Munic  Water 
Dept 

220,000 



48.5 

- — 

A20407025 

90-1227 

9 

AZ 

Phoenix  .. 

City  of  Phoenix  

907530 

985,000 

200.000 

1,186.000 

1930 

302.7 

0.3 

303.0 

AZ0407098 

90-1233 

9 

AZ 

Scofts- 
daie. 

Tempe  ... 

Oty  ol  Scottsdale  .. 

140,000 

118,000 

0 

118.000 

11.8 

28.9 

14.3 

43.2 

A20407100 

90-1236 

9 

AZ 

Oty  o(  Tempe 

146,000 

145.000 

0 

145,000 

33.8 

36.0 

0.0 

36.0 

A20410112 

90-1237 

9 

AZ 

Tucson  ... 

Tucson  Water 

478,641 

555,467 

0 

556,467 

55.6 

88.2 

0.0 

68.2 

CA3010001 

90-1243 

9 

CA 

Anaheim 

Oty  of  Anaheim 

273,600 

246,000 

0 

246.000 

«N/A 

44.0 

20.0 

64.0 

90-1839 

9 

CA 

Bakers- 

tieW. 

California  Water 
Sendee  Ca 

tN/A 

175,000 

0 

175.000 

th4/A 

40.0 

14.7 

54.7 

CA1510040 

9 

CA 

Bakers- 

Kem  County  Water 
Agency. 

189  000 

«N/A 

tiekl 

CA1910041 

9 

CA 

Ctare- 

Three  Valleys  Mwd 
Coachella  Valley 

535.000 

•N/A 

CA3310001 

90-1255 

9 

CA 

mont 
Coachella 

156.655 

200,000 

0 

200,000 

•N/A 

56.0 

0.0 

56.0 

Water  Dist. 

CA0710003 

90-1259 

9 

CA 

Concord  . 

Contra  Costa  Water 
Oistnct. 

225,000 

195,000 

0 

195.000 

•N/A 

34.6 

0.0 

34.6 

CA331C037 

90-1646 

9 

CA 

Corona  ... 

Oty  ol  Corona  Util 
SvcsDept 

100,000 

70.000 

0 

70,000 

•N/A 

21.1 

ao 

21.1 

CA2110002 

90-1261 

9 

CA 

Corte 
Madera 

Mann  Municipai 
Water  Oist. 

170,000 

168.000 

0 

168,000 

•N/A 

25.0 

4.0 

29.0 
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WIDB 
ID. 

Region 

State 

City 

Utility 

FRDS  re- 
tail pop. 

WIDB 

FRDS 

WIDB 

PWS-^D 

Population  served 

Avg. 

day 

prod. 

(MGD) 

Avg.  day  fk>w  (MGD) 

Retail 

Wholesale 

Total 

Prod. 

Purch. 

Total 

CA3610018 

90-1265 

9 

CA 

Ciicamo- 
nga. 

Cucamooga  Coiinty 
Water  Dist. 

125.000 

110,000 

0 

110,000 

tt4/A 

28.9 

0.0 

28.9 

CA1910039 

90*1271 

9 

CA 

El  Monte 

San  Gabnei  Valley 
Water  Co. 

146,514 

155.555 

0 

155,555 

»N/A 

40.9 

01 

41.0 

CA3710006 

90*1273 

9 

CA 

Escon- 

rkrln 

City  o(  Esconrtklo  .. 

107.000 

65.000 

25.000 

90,000 

#N/A 

30.0 

15.0 

45.0 

90*1281 

9 

CA 

Fountain 
Valley. 

Orange  County 
Water  Distnct. 

«N/A 

0 

1,800,000 

1,800.000 

tN/A 

15.0 

0.0 

15.0 

CA01 10001 

90*1283 

9 

CA 

Fremont  . 

Alameda  County 
Water  Dist. 

275.000 

255.000 

0 

255,000 

*N/A 

30.4 

9.8 

40.2 

CA1010007 

90*1285 

9 

CA 

Fresno  ... 

City  ol  Fresno 

390.350 

360,765 

0 

360,765 

»N/A 

89.9 

0.0 

899 

CA3010010 

90*1287 

9 

CA 

Fultefton  . 

City  of  Fullerton 

115.563 

111,000 

0 

111.000 

*tsl/A 

18.7 

12.3 

31.0 

CA3010062 

90*1289 

9 

CA 

Garden 
Grove. 

City  ol  Garden 
Grove. 

131.500 

134.144 

0 

134.144 

«N/A 

17.5 

7.5 

25.0 

CA3010053 

90*1299 

9 

CA 

Hunting- 
ton. 
Beach. 

City  of  Huntington 
Beach. 

185.000 

198,000 

0 

198.000 

•N/A 

26.0 

7.0 

33.0 

CA3710010 

90*1305 

9 

CA 

LaMesa  .. 

Helix  Waler  District 

229,969 

226,000 

40,700 

266,700 

»NM 

41.0 

5.5 

46.5 

CA1910174 

90*1649 

9 

CA 

LaPuente 

Suburtian  Water 
Systems. 

51,255 

200,000 

0 

200,000 

«N/A 

38.8 

10.3 

49.1 

CA1910065 

90*1313 

9 

CA 

Long 
Beach. 

Long  Beach  Water 
Department. 

425,000 

416.000 

0 

416.000 

#N/A 

24  1 

43.4 

67.5 

90*1317 

9 

CA 

Los  An- 
geles. 

Metro  Water  Dist  of 
So  Calif. 

«N/A 

0 

14.700.000 

14.700.000 

«N/A 

1.665.0 

0.0 

1,665.0 

CA191C067 

90*1315 

9 

CA 

Los  An- 
geles. 

City  of  Los  Angeles 

3.400.000 

3,427.000 

0 

3,427.000 

«N/A 

413.8 

207.3 

621.1 

CA5010010 

90*1321 

9 

CA 

Modesto  . 

City  ol  Modesto  

126.333 

100.000 

0 

100.000 

tN/A 

45.0 

0.0 

45.0 

CA50 10038 

9 

CA 

Modesto  . 

Modesto  Irrigation 
Distnct. 

200.000 

tM/A 

CA2710004 

90*1652 

9 

CA 

Monterey 

CA-Amencan  Water 

Co. 
Castaic  Lake  Water 

Agency 

114.441 

103.000 

0 

103,000 

tN/A 

15  5 

0.0 

15.5 

CA1910048 

9 

CA 

Newhall  .. 

150,000 

tN/A 

CA01 10005 

90*1337 

9 

CA 

Oakland  . 

East  Bay  Munic 
Utility  Dist. 

1.300,000 

1.100,000 

0 

1.100.000 

tN/A 

213.0 

0.0 

213.0 

CA3710014 

9 

9 
9 

CA 

CA 
CA 

Ocean- 
side. 
Ontano  ... 
Orange  ... 

OceansKJe— City  of 

Ontario— City  of 

City  of  Orange 

135,000 

135,000 
113,700 

•N/A 

tN/A 
tN/A 

CA36 10034 

CA3010027 

90*1343 

110.000 

0 

110.000 

18.9 

&1 

27.0 

Water  Dept. 

CA3310005 

90*1347 

9 

CA 

Palm 
Springs. 

Desert  Water  Agen- 
cy- 

63,010 

125.000 

0 

125.000 

tN/A 

6.5 

0.0 

6.5 

CA1910124 

90*1351 

9 

CA 

Pasadena 

Pasadena  Water  & 
Power  Dep«. 

154.675 

158.366 

0 

158,366 

tN/A 

10.1 

24.6 

34.7 

CA01 10010 

9 

CA 

Pieasani- 
on. 

Zone  7  Water 
Agency. 

140.000 

tN/A 

CA1910126 

90*1353 

9 

CA 

Pomona 

City  of  PofTxxia 
Water  Dept. 

120.000 

119.800 

0 

119.800 

tN/A 

25.3 

0.0 

25.3 

CA3610094 

9 

CA 

Rancho 
Cucam- 

Chino  Basin  Mwd  .. 

300,000 

tN/A 

onga. 

CA1910134 

9 

CA 

Redondo 
Beach. 

Cal.  Water  Service 
Co.-Hermosa/Re- 

118.200 

tt^A 

doodo. 

CA3310031 

90*1359 

9 

CA 

Riverside 

City  ol  Riverside  .... 

245,000 

203.000 

3.000 

206,000 

fN/A 

52.7 

0.0 

527 

CA3410021 

90*4586 

9 

CA 

Roseviile 

San  Juan  Subur- 
ban, Water  Dist. 

*N/A 

16.500 

200.000 

216.500 

tN/A 

49.0 

00 

49.0 

CA34 10020 

90*1363 

9 

CA 

Sac- 
ramen- 
to. 

City  of  Sacramento 

374.600 

347.000 

0 

347.000 

tN/A 

102  0 

0.0 

102.0 

90*1832 

9 

CA 

Salinas  ... 

California  Water 

«N/A 

100.000 

0 

100.000 

tN/A 

12  0 

0.0 

12.0 

Service  Co. 

CA3610039 

9 

CA 

San 
Bernar- 

San Bernardino 
Crty. 

129,317 

«N/A 

dino. 

CA37 10020 

90*1367 

9 

CA 

San 
Diego. 

City  of  San  Diego  .. 

1.200.000 

1.000.000 

0 

1,000.000 

tN/A 

192.4 

25.3 

217.7 

CA1910155 

9 

CA 

San 
Dimas. 

So.  Cal.  Water  Co- 
Southwest. 

178.512 

•N/A 

CA3810001 

90*1369 

9 

CA 

San  Frarv 

CISCO. 

San  Francjsco 
Water  Dept. 

648.000 

732.000 

1,305.000 

2.037.000 

•N/A 

281.0 

0.0 

281.0 

CA3310009 

9 

CA 

San 
Jacinto. 

Eastern  Mwd-San 
Jactrrto. 

24.664 

•N/A 

CA4310027 

90*1381 

9 

CA 

San  Jose 

Santa  Clara  Valley 
Water  Dot. 

750,000 

0 

1.400.000 

1.400.000 

•I^A 

82.4 

0.0 

82.4 
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WIOB 
ID. 

Region 

State 

City 

Utility 

FROS  re- 
tail pop. 

wioe 

FRDS 

WIOB 

PWS-4D 

Population  served 

Avg. 

day 

prod. 

(GgD) 

Avg.  day  flovn  (MGD) 

Retail 

Wholesale 

Total 

Prod. 

Purcft. 

Total 

CA4310011 
CA3910001 

CA4 110008 

90*1379 

9 
9 

9 

CA 
CA 

CA 

San  Jose 
San  Jose 

San 
Mateo. 

San  Jose  Water 
Company. 

Califomta  Water 
Service — Stock- 
Ion. 

California  Water 
Service. 

756.000 
166.100 

109.000 

745,000 

0 

745,000 

tN/A 
»N/A 

«N/A 

76.0 

59.0 

135.0 

EPA  Reglo«v-« 


EPA  R«gk>n— 10 


CA301003a 
CA42 10010 

CA5610046 

90*1385 
90*1001 

9 
9 

9 

9 

9 

9 

9 

9 

9 
9 

9 

9 

9 

9 

CA 
CA 

CA 
CA 
CA 
CA 
CA 
CA 

CA 

HI 

HI 
NV 
NV 
NV 

Santa 
Ana. 

Santa 
Bar- 
bara. 

Santa 
Paiia. 

Santa 
Rosa. 

Stockton  . 

Sunny- 
vale. 

Thousand 
Oaks. 

Uptend  ... 

Valtejo  .... 
Honolulu 

Waianae. 

Oahu. 
Boukler 

City. 
Las 

Vegas. 
Sparks  ... 

City  of  Santa  Ana  .. 

City  ol  Santa  Bar- 
bara 

United  Wtr  Conserv 

Dist. 
Sofxxna  County 

Water  Agency. 
Stockton  East 

Wafer  Dtstnct. 
City  o«  Sunnyvale  .. 

Calleguas  Mumct- 

paJWtrDtst. 
Water  Facilities  Au- 

ttiority-Jpa. 

City  o»  VaDeio  „ 

Honolulu  Board  o« 

Water  Stippty. 
Waipahu-Ewa- 

Waianae. 
Southern  ^4evada 

Water  System. 
Las  Vegas  Valley 

Water  Dist. 
Westpac  Utilities .... 

293.742 
90.000 

165.000 

400.000 

225,000 

120.000 

475,000 

3,'W,660 

121,600 
645.741 

122.166 

500,000 

500,000 

132.000 

225.000 
60.000 

0 
25.000 

225,000 
105,000 

«N/A 
#N/A 

«N/A 

«N/A 

«NyA 

»NJA 

»M/A 

•U/A 

»N/A 
74.3 

4.7 

125.0 

12.7 

37.7 

26.5 
21.7 

las 

0.0 

45.0 
21.7 

CA49 10020 

CA39 10006 



CA4310014 



CA5610060 

CA3610006 

CA4810007 

736"86b 

0 
570.400 
155.000 

i"o 

0.0 

139.0 

27 

HI000C331  . 
HI000C335  . 

90*1066 

0 

650.000 

0 

20.000 

735.860 

650,000 
570.400 
175,000 

148.0 

222.0 

34.0 
52.0 

149.0 

NV0000289 
NV0000090 
NV0000190 

90*1692 
90*1334 
90*1338 

222.0 

173.0 

54.2 

AKC221090 

90*1445 

10 

AK 

Anchor- 
age. 

Anchorage  Water  & 
Waslewrater. 

»N,A 

180.000 

0 

180.000 

tN/A 

24.0 

0.0 

24.0 

104010016  . 

90*1076 

10 

10 

Boise 

Boise  Water  Cor- 
poration. 

144,000 

126.000 

0 

126.000 

23.0 

31.3 

0.0 

31.3 

0R4 100287 

90*1428 

10 

OR 

Eugene  .. 

Eugene  Water  & 
Electric  Board. 

135.000 

100.000 

50.000 

150.000 

tU/A. 

28.0 

O.C 

28.0 

0R4 100657 

90*1429 

10 

OR 

PorilaxJ  . 

Portland  Bureau  of 
Waterworks. 

402.000 

390,000 

330.000 

720,000 

•^4/A 

120.0 

0.0 

120.0 

OR4100731 

10 

OR 

Salem  .... 

Salem  Pubiic 
Works. 

116,000 

tN/A 

WA5377050 

90*1575 

10 

WA 

Seattle  ... 

Seattle  Water  Dept 

572,000 

546.000 

585.000 

1.131.000 

179.4 

165.0 

0.0 

165.0 

WA5383100 

90*1576 

10 

WA 

Spokane 

City  of  Spokane 

182.000 

175.000 

3.000 

178.000 

62.3 

670 

0.0 

67.0 

WA5386800 

90*1578 

10 

WA 

Tacoma  .. 

Tacoma  Water  Divv 

262.500 

213.500 

5,000 

218,500 

76.3 

80.5 

0.0 

80.5 

WAS391200 

10 

WA 

Van- 

Vancouver. City  Ot 

103.896 

20.4 

couver. 

Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  10.000-100,000  People 

(By  RegKin,  State,  Public  Water  System  ID  f .  Nanie  of  Utility.  City,  and  Population) 


Reg. 

St 

PVWSIO 

Name 

City 

Population 

CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 

CT0020021 
CT01 70011 
CT0473011 
CT0350011 
CT0570O11 
CT1 370011 

CToeoeoii 

CT0340011 
CT0590011 

BIRMINGHAM  UTILITIES,  INC.  .„ 

BRISTOL  WATER  DEPT  „ 

CONNECTICUT  WATER  CO.,  WESTERN  SYSTEM 

CT-AM  WATER  CO  NOROTON  DISTRICT  

ANSONIA  

BRISTOL 

WAREHOUSE  POINT  

32000 
52328 
62000 

DARIEN 

GRE  ENWICH 

24967 

CT-AM  WATER  CO.  GREENWICH  DIST _ 

CT-AMER  WC.  MYSTIC  VALLEY  DIV „ 

CTWC,  SHORELINE  REG,  GUILFORD  „ 

DANBURY  WATER  DEPT  „ 

GROTON  WATER  DEPT „ „ 

57161 

MYSTIC 

GUILFORD 

DANBURY 

GROTON 

11515 
48221 
48000 
29500 
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[By  Region,  State,  Public  Water  System  ID  »,  Name  of  Utility,  City,  and  Population] 


Reg. 

St. 

PWSID 

Name 

City 

Population 

CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 

CT0770021 
CT080001 1 
CT0830011 
CT088001 1 
CT089001 1 
CT095001 1 
CT1 030011 
CT1 030021 
CT1 040011 
CT1 100011 
CT1310011 
CT1350011 
CT1 430011 
CT1480011 
CT1 520071 
CT1630011 
MA4001000 
MA  1005000 
MA3007000 
MAI  008000 
MA3009000 
MA30 10000 
MA2015000 
MA40 16000 
MA3023000 
MA3026000 
MA3030000 
MA3031000 
MA3040000 
MA3046000 
MA3048000 
MA3049000 
MA3050000 
MA3057000 
MA1061000 
MA2064000 
MA3067000 
MA3071000 
MA40 72000 
MA3079000 
MAI  085000 
MA3093000 
MA4095000 
MA4096000 
MA2097000 
MA31 00000 
MA2 103000 
MA3 107000 
MA1 114000 
MA3 128000 
MA3131000 
MA31 33000 
MA1 137000 
MA31 44000 
MA31 49000 
MA2153000 
M A3 155000 
MA1 159000 
M A3 160000 
MA1161000 
M A3 163000 
MA3 165000 
MA3 168000 
MA2170000 
MAS 176000 
MA31 78000 
MAS181000 
MAS 189000 
MA31 98000 

MANCHESTER  WATER  DEPT 

MANCHESTER  

MERIDEN       

48173 
58000 

MERIDEN  WATER  DEPT  

MIDDLETOWN  water  DEPT  

MIDDLETOWN 

40500 

NAUGATUCK  DIV  CONN  WATER  CO  

NAUGATUCK . 

25900 

NEW  BRITAIN  WATER  DEPT  

NEW  BRITAIN 

90677 

NEW  LONDON  WATER  DEPT 

NEW  LONDON           ...      . 

45000 

NORWALK  FIRST  TAXING  DISTRICT 

NORWALK  

41800 

NORWALK  SECOND  TAX  DISTRICT  WATER  _ 

NORWICH  WATER  DEPT  

NORWALK  

NORWICH  „.. 

PLAINVILLE 

SOUTHINGTON 

35108 
35000 

PLAINVILLE  WATER  CO ^ 

SOUTHINGTON  WATER  DEPT  

19159 
35256 

STAMFORD  WATER  CO 

STAMFORD 

85000 

TORRINGTON  WATER  CO 

TORRINGTON 

29000 

WALLINGFORD  WATER  DEPT  

WALLINGFORD 

39360 

WATERFORD  WATER  &  SEWER  AUTH  

WATERFORD  

13757 

WINDHAM  WATER  WORKS 

WINDHAM 

16240 

ABINGTON-ROCKLAND  JOINT  WATER  WORKS  

ROCKLAND  

AGAWAM  

AMESBURY  _ 

AMHERST „ 

ANDOVER  

ARLINGTON 

ATHOL  

29635 

AGAWAM  WATER  SUPPLY 

28572 

AMESBURY  WATER  DIVISION  

14056 

AMHERST  WATER  DIVISION  D.P.W 

33000 

ANDOVER  WATER  DEPT 

ARLINGTON  WATER  DEPT _ 

ATHOL  WATER  DIVISION  .' 

29154 
44347 
10321 

ATTLEBORO  WATER  DEPT „ 

BEDFORD  WATER  DEPT  

ATTLEBORO  

33000 

BEDFORD '. 

12500 

BELMONT  WATER  DEPT 

BELMONT  

27600 

BEVERLY  DEPT  OF  PUBLIC  WORKS  

BEVERLY.           

37000 

BILLERICA  WATER  DEPT  

NO.  BILLERICA  

BRAINTREE  

37029 

BRAINTREE  WATER  DEPARTMENT  

36000 

BROOKLINE  WATER  DEPT 

BROOKLINE  

59202 

BURLINGTON  WATER  DISTRICT  

BURLINGTON 

22560 

CAMBRIDGE  WATER  DEPARTMENT 

CAMBRIDGE  

90290 

CANTON  WATER  DIVISION-O.P.W  ; 

CHELSEA  WATER  DEPT  „ „ „ 

CHICOPEE  WATER  DEPT 

CLINTON  WATER  DEPT 

CANTON  „. 

CHELSEA  

CHICOPEE  

18000 
25000 
53325 

CLINTON  

14000 

CONCORD  WATER  DIV 

CONCORD 

DANVERS  

16295 

DANVERS  WATER  DEPT  

27500 

DARTMOUTH  WATER  &  SEWER  DIV  „ 

DRACUT  WATER  SUPPLY  DISTRICT  

NORTH  DARTMOUTH  

27000 

DRACUT  

EAST  LONGMEADOW  .... 

18000 

EAST  LONGMEADOW  WATER  DEPT  

13000 

EVERETT  WATER  DEPT  

EVERETT , 

FALL  RIVER  .._ 

FALMOUTH  

FITCHBURG  

35000 

FALL  RIVER  WATER  DEPT  '. 

100000 

FALMOUTH  WATER  DEPT  

26500 

FITCHBURG  WATER  DEPARTMENT 

39580 

FRAMINGHAM  WATER  DIVISION  

FRAMINGHAM 

62000 

GARDNER  WATER  DEPARTMENT 

GARDNER  

18000 

GLOUCESTER  WATER  DEPT 

GREENFIELD  WATER  DEPT  ., „ 

GLOUCESTER  

36969 

GREENFIELD  „ 

HAVERHILL  

19000 

HAVERHILL  WATER  DIVISION-D.P.W  

45000 

HINGHAM  WATER  CO  

HINGHAM  

31875 

HOLBROOK  WATER  DEPT  

HOLBROOK  

11100 

^  

HOLYOKE  WATER  WORKS  

IPSWICH  WATER  DIVISION-O.P.W 

HOLYOKE  „ 

IPSWICH  

40000 
-  12000 

LAWRENCE  WATER  DEPT  

LAWRENCE  

LEOMINSTER  

55000 

LEOMINSTER  WATER  DIV  

35000 

LEXINGTON  WATER  &  SEWER  DIV 

LEXINGTON   „... 

20  WILLIAMS  ST  

LOWELL 

30255 

LONGMEADOW  WATER  DEPT 

16600 

LOWELL  WATER  DEPT  

100000 

LUDLOW  WATER  DEPT  ; 

LUDLOW 

18000 

LYNN  WATER  &  SEWER  COMMISSION  

LYNN 

78500 

MALDEN  WATER  DIVISION 

MARBLEHEAD  W4S  COMM  

MARLBORO  PUBLIC  WORKS  „ 

MEDFORD  WATER  DEPT 

MELROSE  WATER  DEPARTMENT 

METHUEN  WATER  DEPT 

MILTON  WATER  DEPT  

NATICK  WATER  DEPT „ 

MALDEN  

51000 

MARBLEHEAD  

MARLBORO  

20209 
40000 

MEDFORD 

MELROSE  

56000 
27692 

METHEUN  

38000 

MILTON 

NATICK  

25794 
31000 

6380 
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Reg. 

St 

PWSID 

Name 

City 

Population 

MA 

MA3 199000 

NEEDHAM  water  DIVISION  „ 

NEEDHAM  _.. 

28728 

MA 

MA4201000 

NEW  BEDFORD  WATER  DEPT 

NEW  BEDFORD  

100000 

MA 

MA3206000 

NEWBURYPORT  WATER  DEPT  

NEWBURYPORT _„. 

17500 

MA 

MA3207000 

NEWTON  WATER  DEPARTMENT 

NEWTONCENTRE  

82011 

MA 

MA 1209000 

NORTH  ADAMS  WATER  DEPT 

NORTH  ADAMS  _.. 

16000 

MA 

MA3210000 

NORTH  ANDOVER  PUBLIC  WORKS 

NORTH  ANDOVER  

21450 

MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 

MA1214000 
MA2215000 
MA3220000 
MA3229000 
MA 1236000 
MA4239000 
MA3243000 
MA3244000 

NORTHAMPTON  WATER  DEPARTMENT  ~ 

NORTHAMPTON 

NORTHBORO ^ 

NORWOOD 

33000 

NORTHBORO  WATER  DEPT  

11600 

NORWOOD  WATER  DEPT 

29464 

PEABODY  WATER  DEPT  

PEABODY  

PIHSFIELD 

PLYMOUTH  

OUINCY  

RANDOLPH  

46500 

RTTSFIELD  WATER  DEPT  

50000 

PLYMOUTH  WATER  DEPT 

44928 

88000 

RANDOLPH  WATER  DEPT „ 

30000 

MA 
MA 

MA3248000 
MA3252000 

REVERE  WATER  DEPT  

REVERE  

ROCKPORT ^      

44000 

ROCKPORT  WATER  DIVISION  ^ 

20000 

MA 

MA3030001 

SALEM  AND  BEVERLY  W.S.  BOARD „ 

BEVERLY 

78000 

MA 

MA32  58000 

SALEM  WATER  DEPT  

SALEM  _.„ 

38510 

MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 

MA3262000 
MA4264000 
MA4273000 
MA3274000 
MAI  275000 
MA2278000 
MA3284000 
MA3291000 
MA4293000 

SAUGUS  WATER  DEPT  

SAUGUS  

GREENBUSH  

25000 

SCITUATE  WATER  DIVISION _ 

SOMERSET  WATER  DEPARTMENT  

SOMERVILLE  WATER  DEPARTMENT 

16003 

SOMERSET  

18500 

SOMERVILLE  „ 

S.  HADLEY  

SOUTHBRIDGE „„. 

STONEHAM 

SWAMPSCOTT  

iAKEVILLE  

74096 

SOUTH  HADLEY  FIRE  DISTRICT  #1  

13000 

SOUTHBRIDGE  WATER  DEPARTMENT 

17000 

STONEHAM  WATER  DEPT  

22500 

SWAMPSCOTT  WATER  DEPT 

14000 

TAUNTON  WATER  DEPT  Z - 

49800 

MA 

MA3295000 

TEWKSBURY  WATER  DEPT 

TEWKSBURY 

28209 

MA 
MA 

MA2 134000 
MA2141000 

TOWN  OF  HOLDEN  

HOLDEN  

HUDSON 

14767 

TOWN  OF  HUDSON,  D.P.W 

16000 

MA 
MA    ' 

MA3305000 
MA3308000 

WAKEFIELD  WATER  DEPT  

WAKEFIELD  

WALTHAM  

23889 

WALTHAM  WATER  DIVISION   

58350 

MA 

MA33 14000 

WATERTOWN  WATER  DIVISION 

WATERTOWN  

32194 

MA 
MA 
MA 
MA 

MA 1325000 
MA2328000 
MA3333000 
MA3336000 

WEST  SPRINGFIELD  WATER  DIV 

WEST  SPRINGFIEL  0  „ 

25642 

WESTBORO  WATER  DEPT 

WESTBORO  

WESTON 

WEYMOUTH 

13000 

WESTON  WATER  DEPT  

10920 

WEYMOUTH  WATER  DEPT  -,. _ 

58226 

MA 
MA 
MA 
MA 

MA4338000 
MA3344000 
MA3346000 
MA3347000 

WHITMAN  WATER  DIVISION  DPW 

WHITMAN  

WINCHESTER  

13600 

WINCHESTER  WATER  &  SEWER  DIVIS 

21800 

WINTHROP  WATER  DEPT  ....,'. 

WOBURN  WATER  DEPT  

WINTHROP.. . 

18298 

WOBURN 

35835 

ME 
ME 
ME 

ME0090070 
ME0090080 
ME0090110 

AUBURN  WATER  DISTRICT 

AUBURN 

AUG  USTA 

24500 

AUGUSTA  WATER  DISTRICT  ;. 

BANGOR  WATER  DISTRICT _ 

25000 

BANGOR „ 

31800 

ME 

ME0090130 

BATH  WATER  DISTRICT  

BATH 

11732 

ME 

ME0090170 

BIDDEFORD  AND  SACO  WATER  CO -.. 

BIDDEFORD  

45000 

ME 
ME 

ME0090300 
ME0090750 

CAMDEN  &  ROCKLAND  WATER  CO 

ROCKLAND 

WATERVILLE  

22900 

KENNEBEC  WATER  DISTRICT  _ 

25500 

ME 

ME0090760 

KENNEBUNK,  KENNEBUNKPORT+WELLS  „ 

KENNEBUNK „ 

28923 

ME 
ME 

ME0090790 
ME0090830 

KITTERY  WATER  DISTRICT 

KITTERY  

LEWISTON  

16500 

LEWISTON  WATER  DEPARTMENT  ..„ 

42500 

NH 

NH0231010 

BERLIN  WATER  WORKS _ 

BERUN  

12501 

NH 

NH0461010 

CLAREMONT  WATER  DEPARTMENT  

CLAREMONT 

10000 

NH 

NH0501010 

CONCORD  DEPT/WATER  RESOURCES  

CONCORD 

30000 

NH 

NH1241010 

KEENE  WATER  DEPARTMENT  „.. 

KEENE  

25000 

NH 
NH 

NH1281010 
NH1621010 

LACONIA  WATER  WORKS  _„ 

LACONIA  

NASHUA  

12000 

PENNICHUCK  WATER  WORKS „ 

80000 

NH 

NH1951010 

PORTSMOUTH  WATER  WORKS  „ 

PORTSMOUTH 

33000 

NH 

NH2001010 

ROCHESTER  WATER  DEPARTMENT 

ROCHESTER 

25000 

NH 

NH2051010 

SALEM  WATER  DEPARTMENT  „ 

SALEM  

16378 

NH 

NH0691010 

UNHA)URHAM  WATER  WORKS  

DURHAM  

14235 

Rl 
Rl 

RI1647515 
RI1 647530 

BRISTOL  COUNTY  WATER  AUTHORITY „„ 

WARREN  

CUMBERLAND 

50000 

CUMBERLAN&-TOWN  OF _ 

19550 

Rl 

RI1615610 

EAST  PROVIDENCE— CITY  OF  _.. 

EAST  PROVIDENCE 

52000 

Rl 

Rl  1559511 

KENT  COUNTY  WATER  AUTHORITY 

WEST  WARWICK 

84000 

Rl 
Rl 
Rl 

Rl  1858423 
RI1592010 
RI1 592022 

LINCOLN— TOWN  OF  _. 

UNCOLN 

NEWPORT 

PORTSMOUTH 

16896 

NEWPORT— CITY  OF  

50000 

PORTSMOUTH  WATER  &  FIRE  DIST 

14000 

Rl 

RI1000016 

UNITED  STATES  NAVY— NEWPORT  

NEWPORT „ 

11463 
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Reg. 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2  . 

2 

2 

2 

2  . 

2 

2  . 

2  , 

2  . 

2  . 

2  . 

2 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 

2  . 


St. 


Rl 

Rl 

VT 

VT 

VT 

VT 

VT 

VT 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 


PWSID 


R11615627 

Rl  155951 8 

VT0005254 

VT0006016 

VT0005290 

VT0005053 

VT0005229 

VT000509 

NJO 10200 

NJ090100 

NJ070100 

NJ070200 

NJ150600 

NJ070400 

NJ120400 

NJ120500 

NJ021100 

NJ021700 

NJ180800 

NJ131600 

NJ022100 

NJ1 32600 

NJ210800 

NJ 160300 

NJ090400 

NJ120700 

NJ090500 

NJ090700 

NJ141600 

NJ023100 

NJ023200 

NJ181100 

NJ1 328002 

NJ1213002 

r4J071300 

NJ121400 

NJ 160500 

NJ 1352005 

NJ023900 

NJ121500 

NJ071600 

NJ 1209002 

NJ071700 

NJ201300 

NJ025700 

NJ121900 

NJ 133900 

N.M42400 

NJ161200 

NJ032500 

NJ072000 

NJ  1352003 

NJ026500 

NJ161400 

NJ072100 

NY0000136 

NY0001710 

NY00C-0D44 

NYOOO.>760 

NY0000191 

NY0001651 

NY0002t60 

NY0001039 

NY0004309 

NY0001150 

NY0004381 

NY0004342 

NY0020767 

NY0004344 


Name 


WARWICK— CITY  OF  

WOONSOCKET— CITY  OF  

BARRE  CITY  WATER  SYSTEM 

BENNINGTON  WATER  DEPT 

BRATTLEBORO  WATER  DEPT 

BURUNGTON  WATER  RES  

RUTLAND  CITY  WATER  DEPT  

SO.  BURLINGTON  W  D  

ATLANTIC  CITY  MUA 

BAYONNE  W  DEPT 

BELLEVILLE  WATER  DEPT 

BLOOMFIELD  WATER  DEPT 

BRICK  TOWNSHIP  

CEDAR  GROVE  WATER  DEPT  

EAST  BRUNSWICK  WATER  DEP  

EDISON  W  DEPT  

ELMWOOD  PARK  WATER  DEPT 

FAIRLAWN  WATER  DEPT  

FRANKLIN  TWP  DEPT  PUBLIC 

FREEHOLD  TWP  WATER  DEPT  

GARFIELD  W  DEPT  

GORDONS  CORNER  WATER  CO 

HACKETTSTOWN  MUA  

HALEDON  WATER  DEPT  

HARRISON  W  DEPT  

HIGHLAND  PARK  W  DEPT 

HOBOKEN  W  DEPT  

KEARNY  W  DEPT  

LINCOLN  PARK  WATER  DEPT  

LODI  WATER  DEPT  

LYNDHURST  W  DEPT  

MANVILIE  W  DEPT  

MARLBORO  MUA  

MONROE  TWP  MUA  

MONTCLAIR  WATER  BUREAU  

NEW  BRUNSWICK  W  DEPT 

NJ  AMERICAN  W  CO  LITTLE 

NJ  WATER  SUPPLY  AUTH  MAN 

NORTH  ARLINGTON  W  DEPT  

NORTH  BRUNSWICK  W  DEPT  

NUTLEY  WATER  DEPT  

OLD  BRIDGE  MUA  

ORANGE  WATER  DEPT  

RAHWAY  W  DEPT 

SADDLE  BROOK  WATER  DEPT  

SAYREVILLE  W  DEPT  

SHORELANDS  WATER  CO..  INC 

SOUTHEAST  MORRIS  COUNTY 

TOTOWA  W  DEPT 

U  S  ARMY  FORT  DIX 

VERONA  MUA  

WALL  TWP  WATER  DEPT 

WALLiNGTON  WATER  DEPT  

WAYNE  TWP  DIVISION  OF  WA  

WEST  CALDWELL  W  DEPT  

AMSTERDAM  CITY  WATER  WORKS  . 

AL'BURN  

BATAVIA  CITY  

BEACON  CITY  

BETHLEHEM  WD  NO.  1  

BINGHAMTON  CITY 

BOWLING  GREEN  WATER  DISTRICT 

BROCKPORT  VILLAGE 

CAMILLUS  CONSOLIDATED  WO 

CANANDAIGUA  CITY 

CANTON  VILLAGE  

CICERO  WD-S  

CLARENCE,  TOWN  WATER  DEPT 

CLAY  WD'S 


City 

WARWICK  

WOONSOCKET 

BARRE  CITY  

BENNINGTON  „.. 

BRATTLEBORO  „ 

BURLINGTON 

RUTLAND  CITY 

SOUTW  BURLINGTON 

ATLANTIC  CITY  

BAYONNE  

BELLEVILLE  

BLOOMFIELD  

MUA  BRICK  TWP 

CEDAR  GROVE  TWP 
EAST  BRUNSWICK  .... 

EDISON  TWP  

ELMWOOD  PARK  

FAIRLAWN  

FRANKLIN  TWP  

FREEHOLD  TWP  

GARFIELD  

MANALAPAN  TWP 

HACKETTSTOWN  

NORTH  HALEDON 

HARRISON  

HIGHLAND  PARK 

HOBOKEN  

KEARNY  

LINCOLN  PARK     

LODI  

LYNDHURST  TWP  

MANVILLE  

MARLBORO  TWP  

MONROE  TWP  

MCNTClAiR  

NEW  BRUNSWICK 

LITTLE  FALLS 

CLINTON  

NORTH  ARLINGTON  . 
N  BRUNSWICK  TWP  . 

NUTLEY  

OLD  BRIDGE  TWP 

ORANGE  

RAHWAY  

SADDLE  BROOK 

SAYREVILLE  

HAZLET  TWP  

MORRISTOWN 

TOTOWA  

NEW  HANOVER  TWP 

VERONA  

WALL  TWP  

WALLINGTON  

WAYNE  

WEST  CALDWELL  

AMSTERDAM  „.... 

AUBURN  

BATAVIA  „ 

BEACON  

DELMAR  

BINGHAMTON  _.. 

EAST  MEADOW  

BROCKPORT  >.. , 

CAMILLUS  , 

CANANDAIGUA 

CANTON  „ 

SYRACUSE  

CLARENCE  CENTER . 
CLAY „, 


Population 


77111 
54000 
14000 
13000 
12000 
47521 
18500 
12675 
37000 
61100 
32000 
45136 
67057 
14000 
43000 
36000 
18700 
30548 
44000 
22000 
26000 
37101 
16000 
11400 
11800 
14000 
39000 
34874 
10740 
23000 
19800 
11500 
18072 
17000 
38000 
50000 
12269 
40001 
16000 
22000 
29000 
53000 
32000 
26600 
13294 
39000 
30000 
65000 
10291 
22000 
13579 
18900 
11000 
52000 
10422 
21872 
32548 
16703 
19000 
27500 
55360 
12000 
10600 
24000 
10700 
10000 
14108 
15000 
16000 
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Reg. 

St. 

PWSID 

2  

NY 

NY00001S2 

2  

NY 

NYOO 17686 

2 

NY 

NY0003^23 

2 

NY 

NY0004343 

2  

NY 

NY0000360 

2 

NY 

NY00205a9 

2 

NY 

NY000100? 

2 

NY 

NY0000364 

2 

NY 

NY0001156 

2  

NY 

NYOOOOlOa 

2  

NY 

NY0000018 

2  

NY 

NY0000451 

2  ..... 

NY 

NY0001044 

2 

NY 

NY00034^=. 

2 

NY 

NY0000?05 

2  

NY 

NY0004527 

2 

NY 

NY0001215 

2 

NY 

NY0002307 

2  

NY 

NY0OO4416 

2  

NY 

NY0004419 

2 

NY 

NY0010142 

2 

NY 

NY0003374 

2  

NY 

NY0000607 

2 

NY 

NY0000198 

2 

NY 

NY0000661 

2  

NY 

NY0000564 

2  

NY 

NY0000663 

2  

NY 

NY0004390 

2  

NY 

NY0015672 

2  

NY 

NY0003534 

2 

NY 

NY0003441 

2  

NY 

NY0003442 

2 

NY 

NY0002414 

2  

NY 

NY0003580 

2  

NY 

NY0001232 

2  

NY 

NY 0003549 

2  

NY 

NY0003578 

2  

NY 

NY000C568 

2  

NY 

NY0000572 

2  

NY 

NY0001745 

2  

NY 

NY0003666 

2  

NY 

NY0004394 

2  

NY 

NY0000345 

2 

NY 

NY0002381 

2  ..... 

NY 

NY0000154 

2 

NY 

NY0003451 

2  

NY 

NY0004361 

2  

NY 

NY0003452 

2  

NY 

NY0000217 

2  

NY 

NY0003455 

2  

NY 

NY0004397 

2  

NY 

NY0002774 

2  

NY 

NY0002812 

2 

NY 

NYOC00114 

2  

NY 

NY0002406 

2 

NY 

NY0004346 

2 

NY 

NY 0000168 

2  

NY 

NY0003457 

2  

NY 

NY0005656 

2  

NY 

NY0003266 

2  

NY 

NY0003675 

2  

NY 

NY0003461 

2  

NY 

NY0000538 

2  

NY 

NY0004557 

2  

NY 

NY0004556 

2  

NY 

NY0000050 

2  

NY 

NY0020536 

2 

NY 

NY 0001674 

2  

NY 

NY0002346 

Name 


City 


Population 


cohoes  city 

CORhJELL  UNIVERSITY 

cortlandt  consolidated  WD 

DEWITT  WD-S— SOUTH  

DUNKIRK  CITY  

ELMA  WATER  DISTRICT  NO.  1  „ 

elmira  water  board 

FREDONIA  VILLAGE  

geneva  city 

GLENS  FALLS  CITY  

GLOVERSVILLE  CITY  WATER  WORKS  

GRAND  ISLAND  TOWN  WATER  DEPT 

GREECE  CONSOLIDATED  WD 

GREENBURGH  CONSOLIDATED  WD  NO  1 

GUILDERLAND  WD  (WESTMERE  WD)  

HENRIETTA  WO  #1   

HORNELL  crrv „„ 

ILION  VILLAGE  

ITHACA  CITY  _ 

ITHACA  TOWN  WD  

KENMORE  VILLAGE  

KINGSTON  CITY   

LANCASTER  VILLAGE  

LATHAM  WATER  DISTRICT  

LEWISTON  WATER  IMPROVEMENTAREA  . 

LOCKPORT  CITY  

LOCKPORT  WD  #3 - - 

MASSENA  VILLAGE  

MCWA  UPLAND  SYSTEM 

MIDDLETOWN  CITY  

MOUNT  VERNON  WATER  DISTRICT  »1  

NEW  CASTLE'STANWOOD  WD 

NEW  HARTFORD  WATER  IMPROV.  DIST  .. 

NEW  WINDSOR  CONSOLIDATED  WD  

NEWARK  VILLAGE  

NEWBURGH  CITY  

NEWBURGH  CONSOLIDATED  WD „ 

NIAGARA  FALLS  CITY  „ 

NORTH  TONAWANDACITY  

NORWICH  CITY _ 

NYACK  VILLAGE  

OGDENSBURG  CITY  

OLEAN  CITY  

ONEIDA  CITY   

ONEONTA  CITY  

OSSINING  WATER  DEPARTMENT  

OSWEGO  CITY 

PEEKSKILL  CITY  

PLATTSBURG  CITY  

PLEASANTVILLE  WATER  DISTRKJT  

POTSDAM  VILLAGE  „ 

POUGHKEEPSIE  CITY  WTP 

POUGHKEEPSIE  TOWNWIDE  WD  

0UEENS8URY  WATER  DISTRICT 

ROME  CITY  

SALINA  WD'S  

SARATOGA  SPRINGS  CITY  

SCARSDALE  WATER  DEPARTMENT 

SMITHTOWN  WD  

ST  JAMES  WD 

SUFFERN  VILLAGE   

TARRYTOWN  WATER  SUPPLY 

TONAWANDA  CITY  

TONAWANDA  CON.  WATER  DISTRICT  

TONAWANDA,  TOWN  WATER  DEPT 

TROY  CITY  PWS  

UNION  TOWN  WATER  SYSTEM  NO.  1  

VESTAL  CONSOLIDATED  WD.  #1  

WATERTOWN  CITY  


COHOES 

ITHACA  

CROTON  ON  HUDSO  .. 

DEWITT  

DUNKIRK 

ELMA  

ELMIRA  

FREDONIA 

GENEVA  „ 

GLENS  FALLS  _.. 

GLOVERSVILLE  

GRAND  ISLAND  

ROCHESTER _ 

ELMSFORD  

GUILDERLAND „... 

HENRIETTA  

HORNELL  

ILON  

ITHACA  

ITHACA  

KENMORE  : 

WOODSTOCK  

LANCASTER _ 

NEWTONVILLE  -. 

LEWISTON  

LOCKPORT  

LOCKPORT  

MASSENA 

ROCHESTER  

MIDDLETOWN 

MOUNT  VERNON  

CHAPPAQUA  _. 

NEW  HARTFORD „. 

NEW  WINDSOR  

NEWARK   

NEWBURGH  „_ 

NEWBURGH  

NIAGARA  FALLS  

NORTH  TONAWANDA 

NORWICH 

NYACK  

OGDENSBURG  

OLEAN  

ONEIDA  

ONEONTA  

OSSINING 

OSWEGO 

PEEKSKILL  

PLATTSBURGH 

PLEASANTVILLE 

POTSDAM  

POUGHKEEPSIE 

POUGHKEEPSIE 

QUEENSBURY  

ROME   

LIVERPOOL  

SARATOGA  SPRING  .. 

SCARSDALE   

SMITHTOWN  

ST.  JAMES  

SUFFERN 

TARRYTOWN  „. 

TONAWANDA  

KENMORE  

KENMORE  

TROY  

ENDWELL 

VESTAL  

WATERTOWN  


16825 

25000 

28000 

17800 

15310 

10287 

62660 

10384 

14200 

17000 

17986 

20000 

70000 

39530 

25000 

38000 

10234 

10464 

28000 

13000 

18474 

24000 

13056 

73000 

13000 

25000 

12460 

12851 

27656 

25440 

67153 

16000 

13050 

17200 

10017 

27000 

13730 

63000 

34879 

12000 

14700 

12375 

18000 

12000 

17450 

30000 

28793 

20000 

21057 

10000 

10635 

30000 

37000 

20000 

37000 

17500 

25675 

22337 

18150 

12500 

12000 

11000 

18678 

69795 

72795 

55328 

21000 

20937 

27861 
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Appendix  B-2.— Classificat»on  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
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(By  Regioo,  State.  Putjiic  Water  System  ID  »,  Name  of  Utility,  City,  and  Popi.ilationl 

Reg. 

St 

PWSIO 

Name 

City 

PopulatKXi 

2 

2  ™.. 
2 

NY 
NY 
NY 
NY 
NY 
NY 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
PR 
VI 

de 

md 

MD 

MD 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 

NY0010127 

NY0003435 

NY0000585 

NY0003464 

NY0003469 

NY0003456 

PR0005046 

PR0004545 

PR0004605 

PR0004635 

PR0002752 

PR0004695 

PR0003914 

PR0004705 

PR0005487 

PR0005306 

PR0004645 

PR0004745 

PR0002662 

PR0002672 

PR0004034 

PR0005166 

PR0003343 

PR0002692 

PR0005316 

PR0002762 

PR0005507 

PR0004044 

PR0004835 

PR0004324 

PR0002872 

PR0002682 

PR00a^333 

PR0003323 

PR00051C6 

PR0003303 

PR0002702 

PR0002772 

PR0003924 

PR0005196 

PR0004314 

VI0000097 

DE0000564 

MD01 20002 

MD01 60021 

MD0020038 

MDOOIOOOa 

M00100015 

M00010011 

M00020012 

M00210010 

MD0120016 

MD0120012 

MD0 120003 

MD01 50003 

M00060015 

PA4070023 

PA5040008 

PA5040012 

PA 1090078 

PA4 190008 

PA3480055 

PA6420014 

PA1 090001 

PA2359001 

PA1 090079 

PA72 10002 

PA2409002 

WATERVLIET  CITY  _ 

WESTCHESTER  JOINT  WATER  WORKS 

WHEATFIELD  WD  

WATERVLIET  ....„ 

MAMARONECK  

NORTH  TONAWANDA 

13500 

47933 

10000 

48718 

33000 

46648 

20828 

32332 

23368 

64440 

11844 

30512 

32472 

12940 

27296 

60000. 

10840 

45204 

28988 

45408 

27908 

41916 

30321 

24324 

28076 

21904 

31416 

13484 

15108 

18936 

10316 

32952 

una 

15654 
21044 
32459 
17752 
47404 
13400 
18000 
34216 
11000 
93000 
11000 
17000   ~ 

14000 
35000 
^SOOO 
11000 
30000 
70000 
60000 
10000 
10200 
40000 
17000 
62500 
28000 
53632 
58200 
20000 
19474 
12000 
30000 
18756 
15000 
21500 
26285 

2  ...- 

WHITE  PUMNS  CITY 

WHITE  PLAINS 

2...- 

YORKTOWN  WATER  STORAGE  &  DIST „ 

25  WILLET  AVE  _ 

AGUAS  BUENAS  URBANO  «. 

YORKTOWN  HEIGHT  

2 

PORT  CHESTER  

2 

AGUAS  BUENAS 

2 

AIBONITO  URBANO  

AIBONITO  _ 

BARRANQUITAS „ 

CAYEY 

OALES  

aORA  

COAMO 

2 

BARRANQUITAS  URBANO 

2  -... 

CAYEY  URBANO  „ 

2 

2_... 
2.,... 

ClALES  URBANO 

CIDRA  URBANO 

COAMO  URBANO  

COMERIO  URBANO 

COROZAL  URBANO 

2„... 
2 

COMERBO , 

COROZAL ,.„.. 

FAJARDO  CEIBA  .,.. 

CAYEY  _.. 

GUAYAMA  „ 

HATILLO  

ISABELA  

JUANA  DBA2 _ -.... 

JUNCOS  

LAJAS  

LARES  „> 

2-... 

2  

2  „... 

FAJARDOCEIBA  „ 

GUAVATE  _ „ „... 

GUAYAMA  URBANO  _ 

"2  — . 

HATILLO-CAMUY  

2  _„. 
2  _„. 
2 

ISABELA „ 

JUANA  DIAZ  URBANO „ 

JUNCOS  URBANO  „.    

2-... 
2  — . 

LAJAS  _ _ 

LARES  URBANO  _ «. 

LUQUILLO  URBANO  '.     

MOROVIS  URBANO  

NARANJITO  URBANO 

OROCOVIS  URBANO 

PATILLAS  URBANO  „. 

PEFUELAS 

QUEBRADA  „ _.. 

QUEBRADILLAS  URBANO  „ 

SABANO  GRANDE  „_ 

SAN  GERMAN  ..„ „ 

SAN  LORENZO  URBANO  

SAN  SEBASTIAN  

2  — 
2„... 
2..... 
2  ...„ 

LUQUILLO  _ 

MOROVIS  „ 

NARANJITO - 

OROCOVIS 

2„... 
2  _... 
2„... 
2_-. 
2 

PATILLAS  ^ _ 

PEEUELAS  „ 

HATILLO  

QUEBRADILLAS 

SABANA  GRANDE  

2  _... 

SAN  GERMAN  

2  „„. 

SAN  LORENZO 

2 

SAN  SEBASTIAN  

2  

UTUADO  URBANO  

VEGA  BAJA  URBANO 

UTUADO  

2 

VEGA  BAJA  

VILLALBA 

YABUCOA _ 

YAUCO  

CSTED  ST  CROIX 

2.._. 
2  ..... 
2  ..... 
2 

VILLALBA  URBANO  _ 

YABUCOA  URBANO  ....... 

YAUCO „„ 

V.I.  WAPA  STX  (GOVT)  

WILMINGTON  SUBURBAN  

ABERDEEN  PROVING  GROUND  _ 

ANDREWS  AIR  FORCE  BASE „ 

BALTO  CITY  AP  PUBLIC  WORKS „ 

CUMBRLND-EVITTS  CRK  BEDFORD  PA 

FREDERICK „... 

FROSTBURG  _     _ „„ 

FT  GEORGE  MEADE      

3™. 

3 

3 

3 

WILMINGTON 

ABERDEEN  

ANDREWS       AIR       FORCE 

BASE. 
GLEN  BUFINIE 

3...„ 
3  ..... 

3 

3.„.. 

3 

3 

3  ..... 

3 

3  ..... 

3 

3 

3 

3  ..... 

3 

3 

CUMBERLAND  

FREDERK^K 

FROSTBURG  ....„ 

FT  MEADE  

HAGERSTOWN  _ 

HARFORD  COUNTY  DPW 

HAVRE  DE  GRACE  MUN  UTIL  COMM  „ „ 

HAGERSTOWN  

BEL  AIR  

HAVRE  DE  GRACE 

BEL  AIR  „ 

ROCKVILLE  

WESTMINSTER 

ALTOONA  

AMBRIDGE  

EASTVALE  BORO 

BENSALEM  

BLOOMSBURG 

WIND  GAP 

MD-AMERICAN  WATER  CO 

ROCKVILLE  FILTFIATION  PLANT  

WESTMINSTER  „ 

ALTOONA  CITY  AUTHORITY  „_    _ 

AMBRIDGE  WATER  AUTHORITY  

BEAVER  FALLS  MUNICIPAL  AUTH  

BENSALEM  TOWNSHIP  _ 

BLOOMSBURG  WATER  COMPANY  

3 

BLUE  MTN  CON  WATER  CO  

3 

3...„ 
3...„ 

3 

3 

3 

BRADFORD  CITY  WATER  AUTHORITY  _ 

BRISTOL  BORO  WATER/SEWER  AUTH  „ 

BROWNELL  WTP  

BRADFORD  

BRISTOL  - 

CARBONDALE  TWP  

BUCKS  CO  WATER  AND  SEWER  AUTH  

CARUSLE  WATER  TREATMENT  PLANT  

CEASETQWN  RESERVOIR  PA  GAS  &  W  

WARRIBGTON  

CARLISLE  

HUNLOCK  CREEK  
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Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  10,000-100,000  People— Continued 

(By  Region,  State,  Public  Water  System  ID  f ,  Name  of  Utility,  City,  and  Popdation] 


Reg. 


St 


PWSID 


Name 


City 


Popoiatton 


3. 
3  . 
3  . 
3  . 
3. 
3. 
3. 
3. 
3. 
3. 
3. 
3  . 
3  . 
3  . 
3  . 
3  . 
3. 
3  . 
3  . 
3  . 
3  . 
3  . 
3. 
3  . 
3  . 
3  . 
3  . 
3  . 
3  . 
3  . 
3  . 
3  . 
3  . 
3. 
3  . 
3  . 
3  . 
3  . 
3  . 
3. 
3. 
3. 
3. 
3  . 
3  . 
3 
3 
3  . 
3  . 
3  . 
3 
3 
3. 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


PA7280006 

PA5630039 

PA1 150166 

PA1150106 

PA3480060 

PA4 180048 

PA3060059 

PA6 170008 

PA7360123 

PA5100094 

PA2409003 

PA7220015 

PA3480064 

PA7360124 

PA7360045 

PA5020040 

PA7010019 

PA41 10014 

PA5020061 

PA7670076 

PA7220049 

PA5020108 

PA2408001 

PA41 10017 

PA4310012 

PA5650060 

PA7380010 

PA4440010 

PA1 090026 

PA 1230011 

PA 1090024 

PA6250076 

PA5020027 

PA1 090037 

PA4490007 

PA5650070 

PA1090043 

PA5260019 

PA5020030 

PA3480057 

PA1 090089 

PA5020036 

PA2359008 

PA4 140087 

PA5100012 

PA637001 1 

PA6370034 

PA3480038 

PA6160001 

PA5320025 

PA1 460046 

PA6330010 

PA4490023 

PA5260022 

PA5260020 

PA5260005 

PA2360022 

PA7210029 

PA7220017 

PA1 090074 

PA2409OO4 

PA2409006 

PA2409010 

PA1 150077 

PA5020041 

PA 1460037 

PA4490024 

PA5020045 

PA3540038 


CHAMBERSBURG  BORO  WATER  SYSTEM  . 

CHARLEROI  MUNICIPAL  AUTHORITY 

CITIZENS  UTIUTIES  HOME  WATER  

CITY  OF  COATESVILLE  AUTHORITY 

CITY  OF  EASTOM-BUREAU  OF  WATER 

CITY  OF  LOCK  HAVEN-WATER  DEPT 

CITY  OF  READING „ 

CLEARFIELD  MUNICIPAL  AUTH '. 

COLUMBIA  WATER  COMPANY  

CRANBERRY  TWP  SEWER  AND  WATER  ..... 

CRYSTAL  LAKE  PG4W  _„ 

DAUPHIN  CONSOLIDATED  WATER  CO  . 

EASTON  SUBURBAN  WATER  AUTHORrX  _.. 

ELIZABETHTOWN  BOROUGH  WATER  „. 

EPHRATA  JOINT  ALTTHORrTY  

FOX  CHAPEL  AUTHORITY  

GETTYSBURG  MUNICIPAL  AUT 

GREATER  JOHNSTOWN  WATER  AUTHOR  . 
HAMPTON  TOWNSHIP  MUN  AUTHORITY  .... 
HANOVER  MUNICIPAL  WATER  WORKS  „.... 

HARRISBURG  ALTTHORITY ^ 

HARRISON  TOWNSHIP  WATER  AUTH  

HAZLETON  CITY  AUTH  WATER  DEPT  

HIGHLAND  SEWER  &  WATER  AUTH  

HUNTINGDON  BOROUGH  WATER  DEPT 

LATROBE  MUNICIPAL  AUTHORrTY  

LEBANON  WATER  AUTHORITY  

LEWISTOWN  BORO  MUNICIPAL  AUTH  

LOWER  BUCK  CO.  JOINT  MIUN  AUTH _.. 

MEDIA  BOROUGH  WATER  COMPANY  

MIDDLETOWN  TWP  _ 

MILLCREEK  TWP  WATER  AUTH  

MONROEVILLE  WATER  AUTHORITY 

MORRISVILLE  MWW  

MUNICIPAL  AirmORITY  SUNBURY  „ 

NEW  KENSINGTON  MUNIC  AUTHORITY  

NEWTOWN  ARTESIAN  WATER  CO  

NORTH  FAYETTE  COUNTY  MUN  AUTH „ 

NORTH  VERSAILLES  TWP  AUTHORITY 

NORTHAMPTON  BORO  MUN  AUTH  

NORTHAMPTON  BUCKS  CO.  MUN  AUTH  .... 

OAKMONT  BORO  MUNIC  AUTHORITY 

P  G  AND  W  LAKE  SCRANTON  ARCH  B  _„... 

PA  AMER  WATER  CO.-MOSHANNON 

PA  AMER  WATER  CO.  BUTLER  

PA  AMER  WATER  CO.  ELLWOOD  CTY  

PA  AMER  WATER  CO.  NEW  CASTLE  _.. 

PA  AMERICAN  BANGOR  PLANT  

PA  AMERICAN  WATER  CO  CLARION ^. 

PA  AMERICAN  WATER  CO-INDIANA  D  

PA  AMERICAN  WATER  COMPANY  

PA  AMERICAN  WATER  PUNXSY 

PA  AMERICAN  WHITE  DEER  

PA-AMERICAN  WATER  CO-CONNELLSV  

PA-AMERICAN  WATER-UNIONTOWN  

PA-AMERICAN  WATER-BROWNSVILLE  ....... 

PENN  AMERICAN— ABINGTON  DIST 

PENN  AMERICAN  WATER  CO  WEST  _.. 

PENN  AMERICAN  WATER  COMPANY  

PENNA.  AMERICAN  WATER  CO  

PG4W  GARDNER-MILL  CREEK 

PGAW  HUNTSVILLE  HF  _ 

PGAW  NESBITT  _ 

PHOENIXVILLE  WATER  DEPT 

PLUM  BOROUGH  MUNICIPAL  AUTHORI 

POTTSTOWN  BOROUGH  WATER  AUTH 

ROARING  CREEK  WATER  COMPANY 

ROBINSON  TWP  MUNICIPAL  AUTH 

SCHUYLKILL  CO  MUN.  AUTH 


FAYETTEVILLE  - 

CHARLEROI  

SPRING  CITY  

WEST  CALN  

EASTON  

LOCK  HAVEN  

READING  

CLEARFIELD  ..._ 

COLUMBIA  

MARS „ 

MOUNTAINTOP 

HARRISBURG  

EASTON  

ELIZABETHTOWN 

EPHRATA  

PITTSBURGH  ..... 

GETTYSBURG  

JOHNSTOWN 

ALLISON  PARK  

HANOVER  „., 

HARRISBURG  

NATRONA  HEIGHTS  , 

PACKER  TWP  

JOHNSTOWN  „ 

HUNTINGDON  

LATROBE  

LEBANON 

LEWISTOWN  

TULLYTOWN  (LEVITTOWN) 

MEDIA  

LEVrrOWN  

ERIE  

MONROEVILLE  

MORRISVILLE  

SUNBURY  

NEW  KENSINGTON  

NEWTOWN 

DUNBAR  „ 

NORTH  VERSAILLES  

WHITEHALL 

RICHBORO 

OAKMONT  

WILKES  BARRE  

PHILLIPSBURG  ._ 

BUTLER  

ELLWOOD  CITY 

NEW  CASTLE 

BANGOR 

CLARION . 

INDIANA 

NORRISTOWN  

INDIANA 

MILTON „ 

CONNELLSVILLE  

UNIONTOWN 

BROWNSVILLE  „ 

CLARKS  SUMMIT  

MECHANICSBURG  

HUMMELSTOWN  

YARDLEY  

JENKINS  

WILKES  BARRE 

WILKES-BARRE  „ 

PHOENIX VI LLE  

PITTSBURGH  „.. 

STOWE  „ 

SHAMOKIN  

CORAOPOLIS  

P0TTSV1LLE  


17500 
30484 
13507 
13000 
26276 
11000 
85905 
14500 
18000 
14000 
10190 
23000 
30000 
11000 
14300 
18500 
11000 
65000 
21462 
33000 
65000 
11763 
38022 
27100 
12000 
22800 
43320 
21576 
85000 
45000 
16500 
12000 
33000 
12000 
13000 
47350 
24675 
30540 
10647 
36000 
27750 
40688 
57984 
18000 
38000 
18400 
42000 
10000 
10000 
24000 
80900 
10313 
38000 
16800 
31000 
20000 
11000 
74816 
27700 
28400 
58179 
18982 
59039 
24000 
25000 
36000 
51000 
10500 
31850 
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Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  10.000-100.000  People— Continued 

[By  Region,  State,  PuWtc  Water  System  ID  #,  Name  of  Utility.  City,  and  Population) 


Reg. 

SL 

PWSID 

Name 

City 

Population 

3 

PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 

VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 

PA6430054 
PA3060067 
PA72 10043 
PA5260024 
PA6240016 
PA2450034 
PA3390065 
PA5630045 
PA 1090022 
PA 1090063 
PA 1090069 
PA240901 1 
PA7280032 
PA1 150098 
PA5020025 
PA3060066 
PA3390081 
PA4410173 
VA61 79775 
VA5009250 
VA1 121057 
VA3650350 
VA1 520070 
VA1 121090 
VA2540500 
VA3550050 
VA5590100 
VA6600100 
VA2660345 
VA5680200 

VA6685100 

VA5690400 

VA3730750 

VA1750100 

VA.m-WSSO 

VA6630050 

VA3570150 

VA6179100 

VA4087270 

VA3700100 

VA31 49247 

VA37 10050 

VA6 177300 

VA6 153675 

VA2775300 

VA20 15575 

VA2790600 

VA3800805 

VA1 121052 

VA2 187406 

VA6059550 

VA6 107300 

VA1 173481 

VA 1155635 

VA5089852 

VA2003053 

VA3670800 

VA11918a3 

VA2840500 

WV3304104 

WV3304902 

V\^3302502 

WV3303516 

WV3301705 

WV3304203 

WV3303111 

WV33O4011 

WV3302031 

SHENANGO  VALLEY  WATER  COMPANY 

SHARON  

SHILLINGTON  

SHIPPENSBURG 

RONCO  ...'. 

37260 
11000 
13500 
27605 

3 

SHILLINGTON  BOROUGH  

3 

SHIPPENSBURG  BORO  WATER  

3  

SOUTHWESTERN  PA  WATER  AUTH  

3  

ST  MARY'S  AREA  JOINT  WATER  AU  

ST  MARY'S 

20100 

3  

STROUDSBURG  MUNICIPAL  AUTHORIT  

STROUDSBURG    

11000 

3  

SWTA— MAIN  SYSTEM 

ALLENTOWN  

MILLSBORO  

FALLSINGTON 

14220 
10000 
24130 

3  

3  

TRI-COUNTY  JOINT  MUN  AUTHORITY 

TWP.  OF  FALLS  AUTHORITY  

3  

UPPER  SOUTHAMPTON  MUN  AUTH  

SOUTHAMPTON  

WARMINSTER 

SPRINGBROOK  TWP 

13800 
40000 
146fi8 

3  

3  

WARMINSTER  MUNICIPAL  AUTHORITY  

WATRES  RESERVOIR  PG&W 

3  • 

WAYNESBORO  BOROUGH  AUTHORITY 

WAYNESBORO  

WEST  CHESTER 

13000 
27800 
32478 

3  

WEST  CHESTER  AREA  MUNIC  AUTH  

3  

WEST  CO  MUN  AUTH— MCKEESPORT 

WESTERN  BERKS  WATER  AUTHORITY  

MCKEESPORT  

3  

SINKING  SPRING 

25000 

3  

3  

WHITEHALL  TWP.  AUTHORITY  

WILLIAMSPORT  MUNICIPAL  AUTH  

WHITEHALL  TOWNSHIP  

WILLIAMSPORT  

STAFFORD  

MADISON  HEIGHTS 

10800 
55000 

3  

3  

ABEL  LAKE  WATER  TREAT  PLANT  

AMHERST  CO  SERVICE  AUTHORITY 

20000 
13300 

3  

3  

B'BURG-C'BURG-VPI  WATER  AUTH  ;. 

BASE  BIO-ENVIRONMENTAL  ENG 

BLACKSBURG  

LANGLEY  AIR  FORCE  BASE 

ABINGDON  

CHRISTIANSBURG  

CHARLOTTESVILLE  

CHESAPEAKE  

DANVILLE 

15000 
10800 

3  

BRISTOL  VA  FILTER  PLANT  

20000 

IKOOd 

3  

CHRISTIANSBURG.  TOWN  OF  

3  

CITY  OF  CHARLOTTESVILLE  

45000 

3  

CITY  OF  CHESAPEAKE  WEST  BR  

21000 

3  

CITY  OF  DANVILLE— WATER  TREAT  P 

CITY  OF  FAIRFAX  _ 

CITY  OF  HARRISONBURG  WATER  DEP 

53056 

3  

FAIRFAX  

38000 

3  

HARRISONBURG 

30000 

3  

CITY  OF  LYNCHBURG   

PO     BOX     60     CITY     HALL 

LYNCHBURG. 
GAINSVILLE  

76000 

15000 

3  

CITY  OF  MANASSAS-WATER  PLANT 

3  

CITY  OF  MARTINSVILLE  

MARTINSVILLE        

19000 

3  

CITY  OF  PETERSBURG  

PETERSBURG 

39386 

3  

CITY  OF  RADFORD  WTP  

RADFORD  

15940 

3  

CITY  OF  WMSBG  WATER  PLANT  

WILLIAMSBURG 

16300 

3  

CITY  WATERWORKS 

FREDERICKSBURG 

20750 

3  

COLONIAL  HEIGHTS-KURT  E  ANKROM 

COLONIAL  HEIGHTS 

17000 

3  

COUNTY  OF  STAFFORD 

STAFFORD  

14680 

3  

EUBANKS-HECHLER  SYSTEM  

RICHMOND  ....„ „... 

FORT  EUSTIS 

24000 

3  

FORTEUSTIS 

12538 

3  

FORT  LEE  ATTN  LT  COL  W  MUNSON 

FORT  LEE 

11594 

3  

NAVY  PUBLIC  WORKS  CENTER  

BLDG  P-71  NORFOLK 

49723 

3 

Nl  RIVER  WTP  RT  627 

SPOTSYLVANIA 

QUANTICO 

24500 

3 

QUANTICO  MARINE  BASE— MAINSIDE 

16500 

3 

SALEM  WTP  #1-J  W  GRAHAM-SUPT  

SALEM  

23900 

3 

SOUTH  RIVER  SANITATION  DIST 

FISHERSVILLE 

15000 

3  

STAUNTON  WATER  PLANT  

STAUNTON  „.... 

SUFFOLK 

21867 

3  

SUFFOLK  CITY  OF  

36433 

3  

TOWN  OF  BLACKSBURG 

BLACKSBURG  . 

34590 

3  

TOWN  OF  FRONT  ROYAL 

FRONT  ROYAL  

10900 

3  

TOWN  OF  HERNDON— TOWN  MANAGER  _ 

TOWN  OF  LEESBURG 

TOWN  OF  MARION  C/0  BOB  MASON  

TOWN  OF  PULASKI  

HERNDON  .r... 

11500 

3  

3  

3 

LEESBURG 

MARION  

PULASKI  

BASSETT  

CHARLOTTESVILLE  

HOPEWELL  

ABINGDON  

WINCHESTER  

BECKLEY 

BUCKHANNON  

FAIRMONT  

WHEELING  

CLARKSBURG  

ELKINS  

MORGANTOWN  

SCOTT  DEPOT  

16700 
12500 
10000 

3 

3 

3 

UPPER  SMITH  RIVER  WTP-HCPSA  

URBAN  AREA— ALBE  CO  SERV  AUTH 

VIRGINIA-AMERICAN  WATER  CO  

11590 
87960 
40331 

3 

3 

3 

3 

3 

3 

3  ..... 

3 

3 

3 

WASHINGTON  COUNTY  SERVICE  AUTH 

WINCHESTER,  CITY  OF^J  W  GIVENS  

BECKLEY  WATER  COMPANY  

BUCKHANNON  WATER  BOARD 

CITY  OF  FAIRMONT  

CITY  OF  WHEELING  

CLARKSBURG  WATER  BOARD 

COMMUNITY  OF  ELKINS  _ 

MORGANTOWN  WATER  COMMISSION  ....„ 

SOUTH  PUTNAM  PSD  „ 

ST.  ALBANS  WATER  

45000 
29165 
44353 
10000 
45000 
39558 
23454 
10000 
48125 
10960 

3 

ST  ALBANS  

16740 

6386  Federal  Register  /  Vol.  59.  No.  28  /  Thursday.  February  10,  1994  /  Proposed  Rules 


Appendix  B-2.— CtASStFicATiON  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
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[By  Region.  State.  Public  Water  System  10  ».  Name  of  Utility,  City,  and  Population) 


Reg. 


3 
3 
3 


St 


PWSID 


wv 

WV3302839 

wv 

WV3300608 

wv 

WV3301030 

AL 

AL0O00933 

AL 

AL0001265 

AL 

AL0000133 

AL 

AL0000934 

AL 

AL0000824 

AL 

AL0000804 

AL 

AL0000737 

AL 

AL0000131 

AL 

AL0000647 

AL 

AL0000213 

AL 

AL0000394 

AL 

AL0000398 

AL 

AL0001432 

AL 

AL0001084 

AL 

AL0000940 

AL 

AL0000174 

AL 

AL0000783 

AL 

AL0001493 

AL 

AL0000509 

AL 

AL0000677 

AL 

AL0000943 

AL 

AL0001086 

AL 

AL0001336 

'AL 

AL0000833. 

AL 

AL0000888 

AL 

AL0000885 

AL 

AL0000321 

AL 

AL0001422 

AL 

AL0001088 

AL 

AL0001307 

AL 

AL0000103 

AL 

AL0000816 

AL 

AL0000162 

AL 

AL0001142 

AL 

AL0001015 

AL 

AL0000899 

AL 

AL0001145 

AL 

AL0000610 

AL 

AL0000729 

AL 

AL0000728 

AL 

AL0000327 

AL 

AL0000820 

AL 

AL0001258 

AL 

AL0001260 

AL 

AL0000331 

AL 

AL0000870 

AL 

AL0000413 

AL 

AL0000763 

AL 

AL0000801 

AL 

AL0001092 

FL 

FL6588002 

FL 

FL1 030050 

FL 

FL4500105 

FL 

FL6410182 

FL 

FL1030141 

FL 

FL5084100 

FL 

FL5260053 

FL 

FL6582295 

FL 

FL5360170 

FL 

FL6580651 

FL 

FL4470257 

FL 

FL1030517 

FL 

FL6080051 

FL 

FL6581591 

FL 

FL658J641 

FL 

FL65880C3 

Name 


WV  WATER— PRINCETON  DISTRICT  

WVAWC— HUNTINGTON  DIST 

WVAWC— OAK  HILL  DISTRICT _, 

ALBERTVILLE  UTILITIES  BOARD  

ALEXANDER  CITY  WATER  DEPARTMENT  

ANNISTON  WATER  &  SEWER  BOARD  

ARAB  WATER  WORKS  BOARD  

ATHENS  WATER  DEPARTMENT  , 

AUBURN  WATER  WORKS 

BESSEMER  WATER  SERVICE 

CALHOUN  COUNTY  WATER  &  FIRE  PR  AUTHORITY 

CENTRAL  ELMORE  WATER  AUTHORITY  

CLANTON  WATER  DEPARTMENT  

CULLMAN  COUNTY  COMMISSK3N  „. 

CULLMAN  UTILITIES  BOARD  

CURRY  WATER  AUTHORITY 

DECATUR  UTILITIES  

DOUGLAS  WATER  &  FIRE  PRO  AUTH  

EAST  ALABAMA  WATER  &  FIRE  PRO  AUTHORITY  ... 

FLORENCE  WATER  &  SEWER  BOARD  

FORT  MCCLELLAN  

FORT  PAYNE  WATER  WORKS  BOARD 

GADSDEN  WATER  WORKS  

GUNTERSVILLE  WATER  WORKS  &  SEWER  BOARD 

HARTSELLE  UTILITY  BOARD  

JASPER  UTILITIES  BOARD „ 

LIMESTONE  COUNTY  WATER  SYSTEM 

MADISON  COUNTY  WATER  DEPT 

MADISON  WATER  WORKS  &  SEWER  

MUSCLE  SHOALS  WATER  DEPARTMENT 

NORTHEAST  ALABAMA  WATER  SYSTEM  

NORTHEAST  MORGAN  COUNTY  WATER  AUTH 

NORTHPORT  WATER  WORKS  

ONEONTA  UTILITIES  BOARD  

OPELIKA  WATER  WORKS  BOARD  

OXFORD  WATER  WORKS  &  SEWER  BOARD  

PHENIX  CITY  UTILITIES  

PRICHARD  WATER  WORKS  BOARD  

REDSTONE  ARSENAL 

RUSSELL  COUNTY  WATER  AUTHORITY 

RUSSELLVILLE  WATER  WORKS  

SCOTTSBORO  WATER  WORKS 

SECTION-DUTTON  WATER  SYSTEM  

SHEFFIELD  UTILITIES  DEPARTMENT 

SMITHS  WATER  AUTHORITY  

SYLACAUGA  UTILITIES  BOARD ™.... 

TALLADEGA  WATER  &  SEWER  BOARD  

TUSCUMBIA  WATER  WORKS 

TUSKEGEE  UTILITIES  BOARD  

V.A.W  WATER  SYSTEM,  INC  

WARRIOR  RIVER  WATER  AUTHORITY  

WEST  LAWRENCE  WATER  COOP 

WEST  MORGAN  WATER  &  FIRE  PRO  AUTHORITY  .., 

ATLANTIC  UTILITIES  OF  SARASOTA  

BAY  COUNTY  WATER  SYSTEM  

BELLE  GLADE  WATERWORKS  , 

BRADENTON  CITY  OF  

CALLAWAY.  CITY  OF  WATER  SYSTEM  

CHARLOTTE  COUNTY  UTILITIES  PORT  

CITY  OF  CLEWISTON 

FLORIDA  CITIES  WATER  CO 

LEE  COUNTY  UTILITIES— OLGA  

NORTH  PORT  UTILITIES 

OKEECHOBEE.  CITY  OF  

PANAMA  CITY  WATER  SYSTEM 

PUNTA  GORDA,  CITY  OF 

SARASOTA  CO  SPECIAL  UTIL  DtST 

SIESTA  KEY  UTILITIES  AUTHORITY 

SOUTHGATE  UTILITIES  


City 


PRINCETON  

HUNTINGTON  

OAK  H!LL  

ALBERTVILLE  

ALEX  CITY 

ANNISTON „, 

ARAB 

ATHENS  

AUBURN  

BESSEMER  

ALEXANDRIA  

WETUMPKA  

CLANTON  

CULLMAN  

CULLMAN  

JASPER  

DECATUR  

DOUGLAS 

VALLEY  

FLORENCE 

FT  MCCLELUN  

FORT  PAYNE  

GADSDEN  

GUhfTERSVILLE  

HARTSELLE  

JASPER  

ATHENS  

HUNTSVILLE  

MADISON  

MUSCLE  SHOALS  

FORT  PAYNE  

LACEY  SPRINGS  

NORTHPORT  

ONEONTA  

OPELIKA 

OXFORD  

PHENIX  CITY  

PRICHARD  

REDSTONE  ARSENAL 

PHENIX  CITY  

RUSSELLVILLE  

SCOTTSBORO  

RAINSVILLE  

SHEFFIELD  

SMITH  

SYLACAUGA  

TALLADEGA  

TUSCUMBIA  , 

TUSKEGEE 

VINEMONT  

BESSEMER  , 

MT  HOPE , 

DECATUR  

SARASOTA  

PANAMA  CITY 

BELLE  GLADE 

BRADENTON  

CALLAWAY 

CHARLOTTE  

CLEWISTON  

SARSOTA  

NORTH  PORT  

OKEECHOBEE  

PANAMA  CITY 

PUNTA  GORDA 

SARASOTA  

SARASOTA -. 

SARASOTA  


Population 


>3527 

76771 

12857 

22095 

22254 

58500 

25500 

19050 

30735 

72795 

20457 

17964 

10000 

33150 

22072 

12009 

55938 

11145 

11550 

48105 

12181 

18600 

52500 

10005 

15600 

19500 

24063 

42615 

27756 

13500 

17100 

15786 

21300 

10932 

26760 

15885 

27600 

42000 

26636 

12948 

10770 

18000 

21600 

14733 

13527 

23100 

17100 

11799 

14289 

12000 

11269 

11100 

16623 

10922 

18529 

25000 

40000 

10504 

76000 

10570 

15000 

36300 

20475 

17000 

38000 

19500 

53000 

25880 

17809 
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Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  10,000-100,000  People— Continued 

[By  Region.  State,  Put)lic  Water  System  ID  #.  Name  of  Utility,  City,  and  Population) 


Reg. 

St. 

PWSID 

Name 

City 

Population 

4  

FL 
FL 
FL 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 

FL51 10183 
FL6411098 
FL4501559 
GA0590000 
GA2450000 
GA0090000 
GA01 50001 
GA 1290000 
GA0450001 
GA0450002 
GA01 50002 
GA2 130000 
GA0570002 
GA1210002 
GA0730000 
GA2470000 
GA21 70001 
GA1 170000 
GA0830000 
GA3 130000 
GA0970000 
GA 1750002 
GA1210003 
GA1 130001 
GA0630001 
GA  1390001 
GA2550000 
GA1510001 
GA2950002 
GA2850001 
GA 0670005 
GA0090001 
GA2970001 
GA0770002 
GA21 70004 
GA1210005 
GA2230002 
GA0670006 
GA1 150002 
GA0670007 
GA2950004 
GA2930000 
GA2570001 
GA2 150002 
GA2450028 
GA2950003 
GA2970008 
GA01 30002 
KY0070282 
KY01 00011 
KY0610016 
KY0900017 
KY0760030 
KY0080034 
KY1 140038 
KY01 90057 
KYI  090060 
KYI  000403 
KY1 180085 
KY01 10097 
KY0470990 
KY0310114 
KY0470118 
KY0080135 
KY0370143 
KYI  0701 44 
KYI  0501 57 
KY0050929 
KY0500166 

SSU/MARCO  ISLAND 

MARCO  ISLAND 

20000 

4  

TOWN  OF  LONGBOAT  KEY  

LONGBOAT  KEY 

10000 

4  

WEST  PALM  BEACH,  CITY  OF  ., 

ATHENS-CLARKE  CO  WATER  SYSTEM „ 

AUGUSTA  

WEST  PALM  BEACH  

67643 

4  

4  

ATHENS „ 

AUGUSTA  

MILLEDEGVILLE 

CARTERSVILLE 

80000 
92000 

4  

BALDWIN  COUNTY  

15200 

4  

BARTOW  COUNTY  

22000 

4  

CALHOUN 

CALHOUN  

CARROLLTON 

28400 

4  

CARROLL  COUNTY  

14422 

4  

CARROLLTON  

CARROLLTON 

19000 

4  

CARTERSVILLE 

CARTERSVILLE 

17245 

4  

CHATSWORTH  

CHATSWORTH  

10111 

4  

CHEROKEE  COUNTY  

CANTON 

59883 

4  

COLLEGE  PARK 

COLLEGE  PARK 

20457 

4  

COLUMBIA  COUNTY 

MARTINEZ  

CONYERS „ 

COVINGTON  _ 

CUMMING       

44857 

4  

CONYERS  

45355 

4  

4  

COVINGTON  „.„ 

CUMMING  

13380 
13380 

4  

DADE  COUNTY  

TRENTON 

13050 

4  

DALTON  UTILITIES  

DALTON 

66274 

4  

DOUGLASVILLE-DOUGLAS  CO  AUTH  

DOUGLASVILLE  

70070 

4  

DUBLIN  

DUBLIN     .         .      . 

17000 

4  

EAST  POINT  

EAST  POINT 

34332 

4  

FAYETTE  COUNTY  

FAYETTEVI LLE  

38592 

4  

FOREST  PARK 

FOREST  PARK _ 

GAINESVILLE  ..... 

17550 

4  

GAINESVILLE  „ 

64900 

4  

GRIFFIN  « 

GRIFFIN           

39265 

4  

HENRY  COUNTY  WATER  AUTHORITY 

MCDONOUGH  

20100 

4  

LAFAYETTE  

LAFAYETTE  

13020 

4  

LAGRANGE „ 

LAGRANGE  

MARIETTA          

36920 

4  

MARIETTA  

61600 

4  

MILLEDGEVILLE 

MILLEDGEVILLE  

13300 

4  

MONROE   

MONROE  

NEWNAN  

COVINGTON  

ATLANTA  

DALLAS  

POWDER  SPRINGS 

12001 

4  

NEWNAN 

17477 

4  

NEWTON  COUNTY  

11160 

4  

NORTH  FULTON  COUNTY  

60000 

4  

PAULDING  COUNTY  WATER  AUTH 

25796 

4  

POWDER  SPRINGS  „ 

ROME  

10400 

4  

ROME  

48072 

4  

SMYRNA  , 

SMYRNA  „ 

CHATTANOOGA  

THOMASTON  

TOCCOA  

FORT  BENNING  

33300 

4  

4  

TENNESSEE  AMERICAN  WATER  CO „ 

THOMASTON 

13450 
13126 

4  

4  

TOCCOA  

USA-FORT  BENNING 

18265 
44000 

4  

USA-FORT  GORDON  

FORT  GORDON    

24000 

4  

4  

4  

WALKER  COUNTY  WATER  AUTHORITY 

WALTON  CO.  WATER  &  SEWER  AUTH 

WINDER  

AQUA  KWS  INC/MIDDLESBORO  

ASHLAND  WATER  WORKS .* 

FLINTSTONE  

LOGANVILLE  

WINDER 

19256 
10000 
19000 

4  

4  

MIDDLESBORO 

ASHLAND  

BARBOURVILLE 

BARDSTOWN  

BEREA  

BURLINGTON 

BOWLING  GREEN  

17741 
49500 

4  

BARBOURVILLE  WATER  &  ELECTRIC  

14995 

4  

4  

4  

4  

BARDSTOWN  MUNICIPAL  WATER  DEPT 

BEREA  COLLEGE  WATffll  DEPARTMENT  „ 

BOONE  CO  WATER/SEWER  DIST  „ 

BOWLING  GREEN  MUN  UTILITIES 

CAMPBELL  COUNTY  WATER  DIST 

18889 
10220 
25000 
45728 

4  

COLD  SPRING  

62479 

4  

4  

4  

4  

CAMPBELLSVILLE  MUN  WATER  SYS  

CITY  OF  SOMERSET  WATER  SERVICE 

CORBIN  UTILITIES  COMMISSION  

DANVILLE  CITY  WATER  WORKS 

CAMPBELLSVILLE  

SOMERSET  

CORBIN  

DANVILLE  

FT  KNOX   

20807 
24278 
16467 
19367 

4  

DIR  ENGINEERING  &  HOUSING „ 

EDMONSON  CO  WATER  DISTRICT „ 

ELIZABETHTOWN  WATER  DEPT  

FLORENCE  WATER/SEWER  COMM  

42400 

4  

4  

4  .... 

BROWNSVILLE  

ELIZABETHTOWN 

FLORENCE  

FRANKFORT  

FRANKLIN  

GEORGETOWN  

GLASGOW 

CAVE  CITY  

10890 
20257 
24830 

4  

FRANKFORT  ELEC  &  WTR  PLNT  BD 

41372 

4 

FFIANKLIN  WATER  WORKS  

12032 

4  

4  

4  

GEORGETOWN  MUN  WATER  SERVICE  

GLASGOW  WATER  CO  

GREEN  RIVER  VALLEY  WATER  DIST  

17074 
25867 
14520 
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Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 

REQUIREMENTS  PERTAINING  TO  SYSTEMS  SERVING  BETWEEN  10,000-100,000  PEOPLE— Continued 
(By  Region,  State,  PuWic  Water  System  ID  #,  Name  of  UtiWy,  City,  and  Poputetion) 


Reg. 

St. 

pwsid 

Name 

City 

Population 

KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
MS 
MS 
MS 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 

KY0470393 

KY0470175 

KY0840180 

KY0970184 

KY0510189 

KY0510188 

KY0240201 

KY0630238 

KY0030239 

KY0540936 

KY08 10275 

KY0740276 

KY1030480 

KY1 030292 

KY0980575 

KY0870298 

KYO 150300 

KY0890302 

KY0190313 

KY0570315 

KY0920332 

KY0730533 

KY0580340 

KY0090343 

KY0070353 

KY0360358 

KYO 170360 

KY0760370 

KYI  030375 

KY0300387 

KYI  060394 

KY0590424 

KYI  200439 

KY1 140487 

KY025O473 

KY0630477 

MS0440003 

MS0290019 

MS0410015 

NC0184010 

NC0102015 

NC0276010 

NC0136015 

NC0195010 

NC0410045 

NC0201010 

NC0392020 

NC01 23055 

NC01 13010 

NCO279O40 

NC0229025 

NC0230015 

NC0279010 

NC0470010 

NC0326344 

NC0392025 

NC0136010 

NC0496010 

NC0201015 

NC0474010 

NC0377010 

NCO291010 

NC0145010 

NC0118010 

NC0241020 

NC0368015 

NC0180065 

NC0234020 

NC0285010 

HARDIN  CO  WO  »1   

HARDIN  COUNTY  WATER  DIST  #2  

HARRODSBURG  MUN  WATER  DEPT  

HAZARD  WATER  DEPARTMENT 

RADCLIFF 

ELIZABETHTOWN  ...„ 

HARRODSBURG  „ 

HAZARD  

27762 
26070 
10890 
13500 

HENDERSON  COUNTY  WATER  DIST 

HENDERSON  

14853 

HENDERSON  MUN  WATER/SWR  DEPT  

HENDERSON  

HOPKINSVILLE  

29568 

HOPKINSVILLE  SWR^VTR  WKS  COMM  

LAUREL  CO  WATER  DIST  #2 

35769 

LONDON  

LAWRENCEBURG  

11658 

LAWRENCEBURG  WATER/SEWER  DEPT 

MADISONVILLE  LIGHT/WATER  

MAYSVILLE  UTILITY  COMMISSION  

10055 

MADISONVILLE 

MAYSVILLE  

28713 
14520 

MCCREARY  COUNTY  WATER  DIST 

MOREHEAD  STATE  UNIVERSITY  WTP 

MOREHEAD  UTILITY  PLANT  BD  .^ 

WHITLEY  CITY 

14850 

MOREHEAD  

MOREHEAD  

10000 
10415 

MOUNTAIN  WATER  DISTRICT 

PIKEVILLE  

17160 

MT  STERLING  WATER  WORKS  

MT  STERLING  

12391 

MT  WASHINGTON  WATER  CO 

MT  WASHINGTON  

10903 

MUHLENBERG  COUNTY  WATER  DIST  

NEWPORT  WATER  WORKS  „ 

NICHOLASVILLE  WATER  DEPARTMENT  

GREENVILLE 

FORT  THOMAS 

14760 
22110 

NICHOLASVILLE  

20000 

OHIO  COUNTY  WATER  DISTRKDT  

CROMWELL  

10725 

PADUCAH  WATER  WORKS  

PADUCAH  

46854 

PAINTSVILLE  MUN  WATER  WORKS 

PARIS  WATER  WORKS  

PAINTSVILLE 

15259 

PARIS  

12761 

PINEVILLE  WATER  SYSTEM .-. 

PRESTONSBURG  WATER  CO , 

PINEVILLE  

PRESTONSBURG  ~ 

PRINCETON  

10560 
12735 

PRINCETON  WT  &  WSTEWATER  COMM  .- 

11134 

RICHMOND  WATER/GAS/SEWER  WORKS  

RICHMOND  

20790 

ROWAN  WATER  INC  

S  E  DAVIESS  CO  WATER  DIST 

MOREHEAD  

1C900 

OWENSBORO 

13645 

SHELBYVILLE  WATER/SEWER  COMM 

TAYLOR  MILL  WATER  DEPT  „ 

VERSAILLES  WATER  SYSTEM/#1  

SHELBYVILLE  ..„ 

COVINGTON  

15107 
10890 

VERSAILLES  

14190 

WARREN  COUNTY  WATER  DISTRICT 

WINCHESTER  MUNICIPAL  UTILITIES 

BOWLING  GREEN  

46032 

WINCHESTER  

LONDON 

COLUMBUS  

TUPELO 

25080 

WOOD  CREEK  WATER  DIST  

11566 

COLUMBUS  LIGHT  &  WATER  DEPT 

N.  E.  MS.  REGIONAL  W/S  

TUPELO  LIGHT  &  WATER  DEPT 

ALBEMARLE,  CITY  OF  

23519 
30685 

TUPELO  

ALBEMARLE 

33364 
17069 

ALEXANDER  CO  WATER  CORP 

STONY  POINT > 

10572 

ASHEBORO,  CITY  Of 

ASHEBORO „ 

BELMONT „.... 

BOONE  

BRUNSWICK  CO 

19200 

BELMONT  COVERTING  CO  WTP 

10117 

BOONE.  CITY  OF 

12915 

BRUNSWICK  COUNTY  WATER  SYSTEM  

11176 

BURLINGTON,  CITY  OF  

BURLINGTON ; 

CARY  

SHELBY  _ 

CONCORD 

EDEN  

LEXINGTON  ..„ 

COOLE  EME  E  

48000 

CARY,  TOWN  OF 

CLEVELAND  CO  SANITARY  DIST  

48000 
17306 

CONCORD,  CITY  OF 

33761 

DAN  RIVER  WATER  INC  

10000 

DAVIDSON  WATER  INC  „ „ 

DAVIE  COUNTY  WATER  SYSTEM  

91003 
15240 

EDEN,  TOWN  OF  

EDEN  

ELIZABETH  CITY  .. 

FORT  BRAGG  

GARNER 

GASTONIA 

GOLDSBORO 

GRAHAM/MEBANE  

GREENVILLE 

HAMLET 

HENDERSON  

HENDERSONVILLE  

HICKORY 

HIGH  POINT  

18502 

ELIZABETH  CITY  WATER  SYSTEM 

14500 

FORT  BRAGG  DIR  OF  FAC  ENGR 

GARNER,  TOWN  OF  

GASTONIA  WTR  TRTMT  FAC  

65000 
16257 
72000 

GOLDSBORO  WATER  SYSTEM  

35969 

GRAHAM,  CITY  OF  

GREENVILLE  UTILITIES  COMM  

10450 
56224 

HAMLET,  CITY  OF  

HENDERSON-KERR  LAKE  REG  WTR 

10449 
20000 

HENDERSONVILLE  WTR  TRTMT  PLT  

45100 

HK:kORY  WTP  „ 

40000 

HIGH  POINT,  CITY  OF  

69982 

HILLSBOROUGH.  TOWN  OF 

KANNAPOLIS,  CITY  OF  

KERNERSVILLE.  TOWN  OF  

KING,  CITY  OF  

HILLSBOROUGH 

KANNAPOLIS  

KERNERSVILLE  

KING  

10191 
39151 
11686 
15905 
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(By  Region.  SMe.  Pubic  Waler  System  K)  $.  Nviw  ol  imtf.  City,  and  PcpuMior^ 

R*» 

St 

PWSID  • 

Name 

Crty 

Populatian 

4  — 

NC 

NO 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC   . 

NC  * 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

NC0114010 

NC0229010 

NC0378010 

NC01 90010 

NC01 12015 

NC0118015 

NC0368010 

NC0279020 

NC0377109 

NC0442010 

NC0377015 

NC0464010 

NC0273010 

NC01 80010 

NC0353010 

NC01 23010 

NC0363010 

NC0326020 

NC0 149010 

NC0433010 

NC0229020 

NC0190413 

NC0 144010 

NC0465010 

NC0498010 

SC0210001 

SC0820002 

SC0710001 

SC34 10001 

SC2320003 

SC2810001 

SC3210003 

SC1220002 

SC3910006 

SC3910004 

SC3010002 

SC2610008 

SC0410002 

SC3910002 

SC1920001 

SC4010501 

SC1 110001 

SC0810004 

SC2620004 

SC2410001 

SC2310005 

SC4220002 

SC4220010 

SC2920001 

SC2910001 

SC3010001 

SC2610001 

SC3610001 

SC0210003 

SC3810001 

SC07105O1 

SC3720001 

SC30?0001 

SC4610002 

SC0420002 

SC3710002 

SC4220006 

SC4210001 

SCI  81 0003 

SC4410001 

SC3710004 

SC0420006 

SC3210004 

SC4220007 

lFKiOIR«rTRTHTMTPlT                                         

iFxiNfrrnw  TOWNOP                                           

LENOIR  „.    .     

LEXINGTON  _.._ 

LUMBERTON . 

MONROE  _.    .    

MORGANTON  _ _ 

NFWTOM  

14697 

19000 

20484 

17000 

19500 

1t204 

60000 

t2966 

11965 

23576 

10304 

50000 

12000 

30000 

23067 

2t380 

10723 

t0848 

31000 

10750 

18000 

27047 

1066O 

57262 

40274 

31540 

17734 

17072 

12172 

13720 

>5661 

11340 

14840 

19982 

13174 

10682. 

15890 

40916 

24377 

18023 

24000 

2U30 

t5176 

51304 

37478 

18231 
12678 
25687 
11140 
t3386 
43868 
10134 
25044 
51584 
1O00O 
10147 
17562 
53058 
16731 
20368 
29320 
92841 
42502 
11718 
13304 
10579 
23339 
14906 

IIIMRPRTTJN  riTYOP                                                             

MONRnF  rrrvop                                       

MOfifiA»JTOM  WTR  TRTMT  PI  TR 

NFWTON,  rrrv  DP                                                    

ORANGE  \«ATER  &  SEWER  AUTHORITY  „._                _        „     _ 

REIOSVILLE.  Cmr  OF    ,                                                

RICHMONn  CO(»JTY  VWATFR  SYRTPU                

4  .__ 

CARRBORO - 

REtDSVlUE 

RICHMOND  COUNTY      

ROANOKE  RAPIDS 

ROCKINGHAM  .    . 

ROCKY  MOUNT _ 

Roxnnno 

SALISBURY     -.    „_     

SANFORO .     _ 

SHELBY  

SOUTHERN  PINES 

SPRING  LAKE  

STATESVnXE  

TARBORO 

THOMASVILLE  .    „-      _...     . 

MONROE  

WAYNESVILLE 

WILMINGTON 

WIt.SOM            

ROANOKF  RAPinS  SANITARY  niST 

ROfXtNTiMAU.  CITY  OP                 

ROCKY  MOUNT  WATPR  SYRTFM 

ROXRORO,  CITY  OP                  

4  — 

5iAtlS«fRY,  CJTYOF                                 ,                             

SANPORD.  CITY  OF    

<lHFt  RY  WTR  TRTMT  PI  T             

4  — 

SOUTHERN  PtNES,  TOWN  OF                                      _.    _ 

RPRIMfi  lAKF,  TOWNOF                     ,                   ,      , 

STATF<?Vtt  IF  WTR  TRTMT  P^T 

4  — 

TARROnn  WATPR  SYRTFM      

THOMASVIUE,  CITY  OF 

tINION  OfRIMTY  WATPR  SYSTPM 

WAYNFSWIl  I  F  WTR  TRTMT  Pt  T 

WlrttMINGTON  WATFH  SYSTFM 

Wll5iONWATFRSYSTFM                

AIKPN   CITY  OP 

AIKEN  „ 

GOOSE  CREEK  

BEAUFORT  _ 

BENhCTTSVUIF.          _      _ 

GREER  

CAMDEN 

CAYCE  _ „_ 

FT  LAWN  

CLEMSON  .__      _ 

CLEMSON 

r4»^0N    

CONWAY 

ANDERSON 

EASLEY  _„... 

EDGEFIELD 

FORT  JACKSON 

GAFFNEY  _..          ..    _ 

GOOSE  CREFK  

RCWSAr^SANftARPF  W/0   

RFAIIFORT,  CITY  OF                                          

RFNNETTSVULE,  CITY  HF 

4  — 

BLUE  RIDGE  W/D _..    

CAMOFM.  CITY  OF   

4  — 

CAVCE.OTYOF 

CMFSTFRMFTBO                         

4  — 

CI  PMRON  IINIS/FRSITY 

CI  FMSON.  TOWN  OP    ,              ,  ,,  ,               

CI  IKTrOK,  CITY  OF 

4  _._ 

CONWAY.  crrY  OP                   

CX^KE  POWER  WATER  CPW  ...._ _ _    _ 

EASIEY  COMBINED  UTU ITY     

4  — 

EDGEFIELD  CO.  W/S  AUTH 

FORTJACXSOM                                                                   

GAFFNfY  RPW  

GOOSF  CRf  FK.  CITY  OF 

^ 

GRAND  STRAND  W&SA  _ _ 

GREENWOOD  CPW 

GRFFHCPW 

CONWAY      ...    . 

4  — 

GREENWOOD     , 

GREER  >            -_      _.„     . 

INMAN .- 

CWF$NFF    •        ,  ,,,             

4  — 

INMAN-CAMPOBELLO  W/D 

1   CF   WATFR  nKTRlCT                                                                     

* 

1  ANrJL«¥TFH  CO  WATFH 

LANCASTER.-.     .     „ 

LANCASTER  

LAURENS  ... 

MYRTLE  BEACH  

MFVUBFRRV           ,     , 

iANCA<rr«»  rrrvoF 

|AllRFh«RrPW                                                              

luryPTt  F  RFACM   CtTYOP 

NFWRFRRV    CITY  OF                                                                         

NORTH  Allfy«TA    CITY  0^ 

N  AUGUSTA  „.    - 
ORANGEBURG       _-       ._ 

PARRIS  ISLAND 

WESTMINSTER  .- - 

LAURENS  .— .    .- 

ROCK  HHX 

EASLEY               _ _   .. 

SENECA           .__ - 

LYf^AAN 

SPARTANBURG 

SUMMERV«XE      

UNKDN 

WALHALLA    

ANDERSON        .    .._     __. 
WEST  CO!  UMBIA  ...._    ... 
WOODRUFF 

ORANGEBURG  DPU                                                            

PAn«<;  tsi  Awn             

PIONFFR  n^IRA^  WATPR  nifiT  ,     ,                                              

RABONCREFKRIIRAI  W/n                                                 

ROCK  HHl.  CTTYOP 

•iAl  I IDA^  JWnFRSVII  1  F  w/n 
SENECA.  CITY  OF 
SJ«rj  WATFR  nL«5TRlCT 
SPARTANBURG  WATER  SYSTEM 
SUMMERVILLE.  TOWN  OF 

UNION  CPW  

WAlHA^lA.TO(WNOP 
WFST  AWnFRJ^ON  W/D 
WFST  cm  IIMRIA   CITY  OF 

WOODRUFF  ROEBUCK  W/D " 

6390 


Federal  Register  /  Vol.  59.  No.  28  /  Thursday,  February  10,  1994  /  Proposed  Rules 


Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
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[By  Region,  State,  Public  Water  System  ID  9,  Name  of  Utility,  City,  and  Population] 


Reg. 

St 

PWSID 

Name 

City 

Poptilation 

tn 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

TN0000007 

TN0000014 

TN0000024 

TN0000056 

TN0000069 

TN0000073 

TN0000116 

TN0000117 

T?^0000120 

TN0000128 

TN0000791 

TN0000133 

TN0000150 

TN0000297 

TN0000242 

TN0000369 

TN0000820 

TN0000246 

TN0000253 

TN0O0O273 

TN0000280 

TN0000286 

TN0000294 

TN0000331 

TN0000338 

TN0000349 

TN000O367 

TN0000374 

TN0000392 

TN0000393 

TN0000400 

TN0000402 

TN0000764 

TN0000424 

TN0000429 

TN0000438 

TN0000423 

TN0000474 

TN0000491 

TN0000500 

TN0000515 

TN0000522 

TN0000617 

TN0000628 

TN0000639 

TN0000643 

TN0000666 

TN0000715 

TN0O0O818 

TN0000371 

TN0000743 

TN0000745 

TN(X)00754 

IL0430050 

IL0310030 

IL0314030 

IL0894070 

IL0314120 

IL0434140 

IL0310210 

IL0430100 

IL1130200 

IL0310240 

IL03 10270 

IL03 10330 

IL0314180 

IL03 10390 

IL0670250 

IL0770150 

ALCOA  WATER  SYSTEM  

ALPHA-TALBOTT  UTILITY  DIST 

ATHENS  UTILITIES  BOARD  

BLOOMINGDALE  UTIUTY  DISTRICT 

BRENTWOOD  WATER  DEPT 

BRISTOL  DEPT.  UTIUTIES  

CLARKSVILLE  WATER  DEPARTMENT  

CLEVELAND  UTILITIES  

CLINTON  UTILITY  BOARD  

COLUMBIA  WATER  DEPT  _ ^ 

CONSOLIDATED  UD  1,  RUTHERFORD  

COOKEVILLE  WATER  DEPT 

CROSSVILLE  WATER  DEPT  

CUMBERLAND  UTILITY  DISTRICT  

FAYETTEVILLE  WATER  SYSTEM 

FIRST  UTIL  DIST  OF  KNOX  COUNTY 

FORT  CAMPBELL  WATER  SYSTEM  

ALCOA  

TALBOTT  

ATHENS  

KINGSPORT  

BRENTWOOD  

BRISTOL 

20378 
11008 
13895 
11550 
15019 
23655 

CLARKSVII 1  F 

CLEVELAND  

CLINTON  

COLUMBIA  

MURFREESBORO  

COOKEVILLE  

CROSSVILLE 

HERMITAGE  

FAYETTEVILLE  

KNOXVILLE  

FT  CAMPBELL  „ 

FRANKLIN  

GALLATIN  

GREENVILLE 

KNOXVUIE  

76254 
54267 
13581 
38920 
41964 
26805 
12857 
23220 
10302 
41760 
43000 

FRANKLIN  WATER  DEPT  „ 

GALLATIN  WATER  DEPARTMENT  

GREENVILLE  WATER/LIGHT  „ 

HALLSDALE  POWELL  U  D  

HARPETH  VALLEY  U  D  

27743 
21797 
23363 
37459 

NASHVILLE  

HENDERSONVILLE  

JOHNSON  CITY  

20885 

HENDERSONVILLE  U  D  

JOHNSON  CITY  WATER  DEPT 

30705 
60025 

JONESBORO  WATER  DEPT  

KINGSPORT  WATER  DEPT 

KNOX-CHAPMAN  UTILITY  DISTRICT  

LA  FOLLETTE  WATER  DEPT 

LAWRENCEBURG  WATER  SYSTEM 

LEBANON  WATER  SYSTEM  

JONESBORO 

KINGSPORT  

KNOXVILLE  

LA  FOLLETTE  

14700 
75355 
17690 
16828 

LAWRENCEBURG  „.. 

LEBANON  

13624 
19946 

LEWISBURG  WATER  SYSTEM  

LEWISBURG 

LEXINGTON  , 

FAYETTEVILLE  

MADISON  

MANCHESTER  

MARYVILLE  

MCMINNVILLE 

MORRISTOWN  

MURFREESBORO  

NEWPORT 

CORRYTON  

OAK  RIDGE  

12174 

LEXINGTON  

LINCOLN  CO  BO.  P  U  #1  

MADISON  SUBURBAN  UD 

MANCHESTER  WATER  DEPARTMENT  

MARYVILLE  DEPT  OF  WAT  QUAL  CON  

15179 
10280 
38700 
10244 
27902 

MCMINNVILLE  WATER  DEPT  

14613 

MORRISTOWN  WATER  SYSTEM  

MURFREESBORO  WATER  DEPARTMENT „ 

NEWPORT  UTILITIES  BOARD  

27689 
39703 
16346 

NORTHEAST  KNOX  U  D 

OAK  RIDGE  DEPT  OF  PUBLIC  WORKS 

11171 
29700 

SEVIERVILLE  WATER  DEPARTMENT 

SHELBYVILLE  WATER  SYSTEM  

SMYRNA  WATER  SYSTEM  

SEVIERVILLE  

SHELBYVILLE  

SMYRNA  

MARYVILLE  

SPRINGFIELD  

TULLAHOMA  

MCMINNVILLE 

KNOXVILLE  

MT  JULIET 

10449 
17330 
14295 

SOUTH  BLOUNT  UTILITY  DISTRICT  !... 

17005 

SPRINGFIELD  WATER  SYSTEM 

TULLAHOMA  BOARD  OF  UTILITIES 

WARREN  COUNTY  UTILITY  DISTRICT  

WEST  KNOX  UTILITY  DISTRICT 

WEST  WILSON  UTILITY  DISTRICT 

21317 
19696 
13580 
33880 
25774 

WHITE  HOUSE  UTILITY  DISTRICT 

WHITE  HOUSE 

47319 

5  ..... 

WINCHESTER  WATER  SYSTEM  

ADDISON  

WINCHESTER  

ADDISON  

ALSIP  

ARLINGTON  HEIGHTS 

14362 
32058 

5 

5 

ALSIP  

ARLINGTON  HEIGHTS 

18000 
75000 

5 

5 

AURORA 

BARTLfcH   

BENSENVILLE  

BERWYN  „ 

BLOOMINGDALE  „..„ 

BLOOMINGTON 

AURORA  

BARTLETT  

90000 
19373 

5 

BENSENVILLE 

17000 

5 

BERWYN  

45426 

5 

WESTON  

16614 

5 

BLOOMINGTON  

54566 

5 

BLUE  ISLAND „ 

BLUE  ISLAND 

21203 

5 

BRIDGEVIEW 

BRIDGEVIEW  

14402 

5 

BROOKFIELD  

BROOKFIELD  

18876 

5 

BUFFALO  GROVE  

BUFFALO  GROVE  

36427 

5 

CALUMET  CITY  

CALUMET  CITY 

40000 

5 

CANTON  .•. 

CARBONDALE  .! 

CANTON  

13600 

5 

CARBONDALE  

26414 
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Reg. 

5...- 
5  — 
5._- 
5  — 
5..._ 
5.-_ 
5._„ 

5 

5_.. 
5..._ 
5  „... 

5 

5..„ 
5  „.- 
5  ..„. 

5 

5 

5  .__ 

5 

5 

5  ...„ 

5 

5..._ 
5..._ 

5 

5 

5 

5  ..._ 
5  ...„ 

5 

5 

5 

5 

5 

5 

5 

5  

5 

5  ..„. 

5 

5  ..... 

5 

5  

5 

5 

5  

5 

5  ...„ 
5  .-„ 

5  

5  

5  ..... 
5  ...„ 

5 

5.„.. 

5 

5 

5  ..._ 

5 

5  ..... 

5 

5 

5 

5 

5  ..._ 

5 

5.-.. 

5 

5 


St 


IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
H. 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 


PWSID 


HJ043Q200 

IL1630250 

IL1214220 

IL0290100 

IL0310450 

IL0310480 

IL0310510 

tLI  635030 

IL0915030 

IL0310540 

IL0310600 

IL0430270 

IL1150150 

IL0974340 

IL0310630 

IL0310690 

IL0430300 

IL1610250 

IL0490250 

IL0894380 

IL03144G0 

IL0430350 

IL03 10780 

IL0310810 

IL0310840 

IL0310900 

IL0310960 

IL0430450 

ILC430400 

IL0311020 

IL0975227 

IL0970350 

IL0314480 

IL0311110 

IL03in70 

IL1 990400 

IL0311200 

IL0970500 

ILa434520 

IL0311290 

IL0311350 

IL1195150 

IL1 195030 

IL1835120 

IL1 370200 

IL0315820 

IL0311530 

IL0311560 

IL0970800 

IL0311590 

IL0315880  • 

IL0970900 

IL0311650 

IL0430551 

IL0430600 

1L1 090350 

IL1 990550 

IL0311770 

IL0311800 

IL0290250 

IL0311830 

IL0311860 

IL0311920 

IL1610450 

IL0311950 

IL0311980 

IL08 10300 

IL0971150 

IL0770500 


Name 


CAROL  STREAM 

caseyville 

CENTRALIA  Z!ZZZZZZ 

CHARLESTON 

CHICAGO  HEIGHTS 

CHICAGO  RIOGE  

OCERO 

COMMONFIELDS  of  CAHOKIA  PWD  .. 
CONSUMERS  IL  WTR-KANKAKEE  DIV 

COUNTRY  CLUB  HILLS  „ „„ 

CRESTWOOO  

DARIEN 

DECATUR  

DEERFIELD  

DES  PLAINES 
DOLTON  


CX)WNERS  GROVE 

EAST  MOLINE  

EFFINGHAM  

ELGIN  

ELK  GROVE  VILLAGE  

ELMHURST 

ELMV\«X)0  PARK  . „ 

EVANSTON 

EVERGREEN  PARK  

FOREST  PARK  _ 

FRANKLIN  PARK  

GLEN  EUYN  _ 

GLENDALE  HEIGHTS  

GLENVIEW 

GREAT  LAKES  NAVAL  TRG  STATK)N  ... 

GURNEE  - „ „ 

HANOVER  PK  

HARVEY  _ _.. 

HAZEL  CREST  .„ __ _.. 

HERRIN  ...._ 

HICKORY  HILLS 

HIGHLAND  PARK  _„ 

HINSDALE  „. 

HOFFMAN  ESTS  

HOMEWOOD  

IL  AMERICAN  WTR  CMPNY-ALTON 

IL  AMERICAN  WTR  CMPNY-GRANITEC 
INTERSTATE  WATER  CMPY  DANVILLE 

JACKSONVILLE  

JUSTICE-WILLOW  SPRGS  WTR  CMSN  . 

LA  GRANGE  „_ 

LA  GRANGE  PARK  

LAKE  FOREST ...„ _.... 

LANSING  _ 

LEYDEN  TWSP  WTR  DSTRCT  _ 

LIBERTYVILLE _ 

LINCOLNWOOO 

LISLE  _ 

LOMBARD  ..„ _ 

MACOMB  _ 

MARION  „ 

MARKHAM  

MATTESON „ 

MATTOON „.. 

MAYWOOD  

MELROSE  PARK  „ 

MIDLOTHIAN  „.._ „ 

MOLINE „....;. 

MORTON  GROVE  

MOUNT  PROSPECT  

MOUNT  VERNON _ _.. 


City 


CAROL  STREAM 

CASEYVILLE  

CENTRALIA  . __ 

CHARLESTON  

CHICAGO  HEK5HTS  _.. 

CHKIAGO  RIDGE  

CICERO  _ „ 

CENTREVILLE  TWP  .._ 

KANKAKEE  „ 

COUNTRY  CLUB  HtLS 

CRESTWOOO  ._ 

DARIEN 

DECATUR  

DEERFIELD 

DES  PLAINES  

DOLTON  _ 

DOWNERS  GROVE 

EAST  MOUNE 

EFFINGHAM  

ELGIN  ^.. 

ELK  GROVE 

ELMHURST  


MELROSE  PARK 

MIDLOTHIAN  

MOLINE   

MORTON  GROVE  ..„ 
MOUNT  PROSPECT 
MOUNT  VERNON  .... 

MUNDELEIN  I  MUNDELEIN  

MURPHYSBORO  „ I  MURPHYSBORO 


ELMWOOD  PARK  

EVANSTON  

EVERGREEN  PARK  .- 

FOREST  PARK „.. 

FRANKLIN  PARK 

GLEN  ELLYN  _„ 

GLENDALE  HEIGHTS 

GLENVIEW  

NORTH  CHICAGO  

GURNEE  „.. 

HANOVER  PARK  ..._.. 

HARVEY  

HAZEL  CREST  _„ 

HERRIN  _ 

HICKORY  HILLS 

HIGHLAND  PARK 

HINSDALE  „- 

HOFFMAN  ESTATES  . 

HOMEWOOD  _. 

ALTON  „„ 

GRANITE  CITY  .„ _ 

DANVILLE  

JACKSONVILLE 

JUSTICE  

LA  GRANGE  

LA  GRANGE  PARK 

LAKE  FOREST  _ 

LANSING  _ _.... 

LEYDEN  TWP 

LIBERTYVILLE  

LINCOLNWOOO  

LISLE  „ 

LOMBARD  _.... 

MACOMB  „„ 

MARION  ....„ 

MARKHAM  

MATTESON  

MATTOON  

MAYWOOD 


Population 


33800 

t3600 

16500 

14014 

33072 

14576 

61000 

15200 

55000 

15341 

10783 

18639 

83885 

17800 

53223 

24766 

45000 

20907 

11851 

77010 

33429 

42029 

23206 

73233 

20874 

15000 

18000 

24944 

27980 

56000 

41000 

15489 

33100 

29771 

14000 

11135 

13775 

30575 

17750 

46561 

19750 

45000 

35000 

38000 

19424 

14700 

15683 

12861 

17836 

28086 

16000 

19174 

11921 

14700 

39408 

19840 

14610 

13136 

11378 

21000 

28100 

20895 

14372 

45709 

22408 

40750 

18524 

21400 

11118 
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Reg. 

SL 

PWSID 

Name 

City 

Population 

5 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
Ml 

IL0434670 
IL0312010 
IL0312040 
IL0971250 
IL0314710 
IL0315350 
IL0312070 
IL1 055030 
IL0995030 
IL1631100 
IL0430700 
IL0312190 
IL0312220 
IL03 12250 
IL0312310 
IL0312340 
IL0312370 
IL03 12400 
IL0312460 
IL0010650 
IL0312610 
IL0312580 
IL1610650 
IL0312730 
IL0434820 
IL0971550 
IL03 14890 
IL0312850 
IL0312880 
IL0312970 
IL0317370 
IL0313060 
IL02 10600 
IL0314910 
IL0971 750 
IL0430800 
IL0971900 
IL0550700 
IL0313150 
IL0430950 
IL0431050 
IL0314970 
IL0313300 
IL0313330 
IL0431200 
IL0431250 
IL0313360 
IL0972000 
IN5247001 
IN5253002 
IN5245012 
IN6245019 
IN5245020 
IN5245021 
IN5219009 
IN5234007 
IN5209006 
IN5246020 
IN5218012 
IN5245031 
IN5222005 
IN5289012 
IN5245041 
IN5236005 
IN5249008 
IN5272002 
IN5284012 
IN5264029 
MI0000040 

naperville 

NAPERVILLE  

NILES 

NORRIDGE 

NORTH  CHICAGO  

90000 

5 

NILES  

28284 

5 

norridge _ 

14459 

5 

NORTH  CHICAGO 

14500 

5 

NORTH  lake   

NORTH  LAKE  

12505 

5 

NORTH  SUBURBAN  PUBLIC  UTL  CPY  

MAINE  TWP     

30000 

5 

NORTHBROOK  

NORTHBROOK  

PONTIAC  

STREATOR  

O  FALLON       

32308 

5  

NORTHERN  IL  WTR  CORP-PONTIAC 

11200 

5 

5 

NORTHERN  IL  WTR  CORP-STREATOR  

0  FALLON  

21000 
30500 

5 

OAK  BROOK  

OAK  BROOK 

12148 

5  

OAK  FOREST  

OAK  FOREST 

26203 

5  

OAK  LAWN  

OAK  LAWN       

56182 

5  

OAK  PARK  

OAK  PARK 

54887 

5  

ORLAND  PARK 

ORLAND  PARK 

39021 

5  

PALATINE  

PALATINE  

PALOS  HEIGHTS  ... 

55000 

5  

PALOS  HEIGHTS  

13000 

5  

PALOS  HILLS  

PALOS  HILLS 

17803 

5  

PARK  RIDGE  

PARK  RIDGE 

36175 

5  

QUINCY 

QUINCY  

RIVER  FOREST 

43000 

5  

RIVER  FOREST 

11669 

5  

RIVERDALE  

RIVERDALE  

ROCK  ISLAND   

13200 

5  

ROCK  ISLAND  

42000 

5  

ROLLING  MEADOWS 

ROLLING  MEADOWS           .  . 

22591 

5  

5  

ROSELLE  

ROUND  LAKE  BEACH  

ROSELLE  

ROUND  LAKE  BEACH  

19603 
17685 

5  

SCHAUMBURG  

SCHAUMBURG  

SCHILLER  PARK 

68586 

5  

SCHILLER  PARK  

11189 

5  

5  

SKOKIE  

SOUTH  HOLLAND  

SKOKIE  

SOUTH  HOLLAND 

59432 
22105 

5  

5  

SOUTH  STICKNY  SNDST 

STREAMWOOD  

BURBANK  

STREAMWOOD 

29000 
30987 

5  

5  

TAYLORVILLE  

TINLEY  PARK  

TAYLORVILLE  

TINLEY  PARK 

15000 
37121 

5  

VERNON  HILLS  

VERNON  HILLS 

15319 

5  

VILLA  PARK  

VILLA  PARK  

23185 

5  

WAUKEGAN  

WAUKEGAN  

WEST  FRANKFORT 

69392 

5  

WEST  FRANKFORT  

10052 

5  

5  

WESTCHESTER  

WESTMONT 

WESTCHESTER  

WESTMONT  

WHEATON  

WHEELING  

WILMETTE 

17301 
21228 

5 

WHEATON  

51464 

5 

WHEELING  

29911 

5  

WILMETTE  

26690 

5  

WINNETKA „ 

WILMETTE 

12174 

5 

WOOD  DALE  

WOOD  DALE 

11000 

5  

WOODRIDGE 

WOODRIDGE  

WORTH 

ZION „ 

BEDFORD 

BLOOMINGTON  

EAST  CHICAGO 

26256 

5  

WORTH  

11500 

5  

ZION  

19500 

5  

5  

BEDFORD  WATER  WORKS  

BLOOMINGTON  WATER  DEPT 

14390 
51870 

5  

EAST  CHICAGO  WATER  WORKS  

39800 

5  

5  

5 

GRIFFITH  WATER  DEPARTMENT  „ 

HAMMOND  WATER  WORKS  DEPARTMENT 

HIGHLAND  WATER  WORKS  

JASPER  MUNICIPAL  WATER  UTILITY  

KOKOMO  DISTRICT^NDIANA  AMERICAN  WATER 

LOGANSPORT  MUNICIPAL  UTILITIES 

MICHIGAN  CITY  DEPARTMENT  OF  WATER  WORKS  

GRIFFITH 

HAMMOND  „„ 

HIGHLAND 

17230 
93440 
23696 

5 

5  

5 

5  

JASPER  

KOKOMO  

LOGANSPORT  

MICHIGAN  CITY 

11340 
62895 
16812 
36250 

5 

5 

5  

MUNCIE  DISTRICT,  INDIANA  AMERICAN  WATER 

MUNSTER  WATER  COMPANY 

NEW  ALBANY-INDIANA  CITIES  WATER  

MUNCIE  

MUNSTER  

JEFFERSONVILLE  

RICHMOND  

SCHERERVILLE ~~ 

74100 
19949 
41000 

5  

5  

RICHMOND  DIST;  IND.-AMER „ 

SCHERERVILLE  WATER  DEPARTMENT 

SEYMOUR  DISTRICT;  INDIANA-AMERICAN  WATER 

SPEEDWAY  WATER  WORKS  _ 

STUCKER  FORK  WATER  UTIU  

45000 
19926 

5  

5 

5  

SEYMOUR  •••••••■••••••..•••••■ 

SPEEDWAY 

SC0TTS8URG  

TERRE  HAUTE 

16000 
13000 
11110 

5  

TERRE  HAUTE,  IND.-AMER.W 

61020 

5  

5 

VALPARAISO  DEPT  OF  WATER 

ADRIAN  

VALPARAISO  

ADRIAN 

22120 
20400 
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Requirements  Pertaining  to  Systems  Serving  Between  10,000-100,000  People— Continued 

{By  Region,  State,  Publtc  Water  System  ID  «,  Name  of  Utility.  City,  and  Population) 


Reg. 

St. 

PWSID 

Name 

City 

Population 

5 

Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

MI0000130 
MI0000160 
MI0005450 
MI0000390 
MI0000470 
MI0000530 
MI0000600 
MI0000630 
MI0000690 
MI0000710 
MI0000730 
MI0000790 
MI0000840 
MI0000940 
MI0001010 
MI0001100 
MI0001390 
MI0001440 
MI0001480 
MI0001730 
MI0001740 
MI0001960 
MI0001950 
MI0002060 
MI0002170 
MI00n??30 
MI0002240 
MI0002280 
MI0002320 
MI0002460 
MI0002500 
MI0002527 
MI0002550 
MI0002615 
MI0002620 
MI0002750 
MI0002820 
MI0002890 
MI0002900 
MI0002920 
MI0002960 
MI0002970 
MI0003020 
MI0003040 
MI0003100 
MI0003140 
MI0003190 
MI0003195 
MI0(X)33?0 
MI0003360 
MI0003520 
MI0003620 
MI0003870 
MI0003990 
MI0004000 
MI00O4120 
MI0004220 
MI0004370 
MI00W450 
MI0004455 
MI0004510 
MI0OOa570 
MI0004580 
MI0004845 
MI0004850 
MI0004870 
MI0004880 
MI0005420 
MI0005440 

ALLEN  PARK  

ALLEN  PARK „ 

ALPENA 

31092 

5 

ALPENA  

11800 

5 

AUBURN  HILLS  

PONTIAC 

17076 

5 

BANGOR  TOWNSHIP  

BAY  CITY  

BEDFORD  TOWNSHIP 

BAY  CITY „ 

14000 

5 

5 

BAY  CITY „_ 

MONROE  _ 

BENTON  HARBOR  .„ ^ 

38936 
11368 

5 

BENTON  HARBOR  „ 

BERKLEY  

BEVERLY  HILLS _ 

14612 

5 

BERKLEY  

16960 

5 

BIRMINGHAM  „ 

BIG  RAPIDS  ™ 

10610 

5 

BIG  RAPIDS  „ ; _ 

BIRMINGHAM  

12601 

5 

BIRMINGHAM „.. 

BLOOMFIELD  HILLS _ 

19997 

5 

BLOOMFIELD  TOWNSHIP  _ 

BRIDGEPORT  TOWNSHIP  

41773 

5 

BRIDGEPORT  _. 

TRENTON  „ 

BURTON  

CANTON  

CHESTERFIELD  TWP 

12000 

5 

5 

BROWNSTOWN  TWP 

BURTON  „ 

18800 
12000 

5 

5 

CANTON  TWP  

CHESTERFIELD  TOWNSHIP „ 

CLAWSON  

52000 
19788 

5 

CLAWSON „_ 

MT  CLEMENS  ... 

13874 

5 

CLINTON  TOWNSHIP  

80000 

5 

DEARBORN  

DEARBORN  

DEARBORN  HEIGHTS 

89286 

5 

DEARBORN  HEIGHTS  

60838 

5 

EAST  GRAND  RAPIDS  

GRAND  RAPIDS  

10807 

5 

EAST  POINTE  _ 

EAST  POINTE 

35283 

5 

ECORSE  

ECORSE  

ESCANABA  

12180 

5 

ESCANABA  

13659 

5 

FARMINGTON  

FARMINGTON  _.. 

FARMINGTON  HILLS „ 

10132 

5 

FARMINGTON  HILLS  - 

FERNDALE   

73332 

5 

FERNDALE  _ 

FLINT  „_ 

FRASER „ 

MONROE  

GFIAND  RAPIDS 

25084 

5 

FLINT  TOWNSHIP  

15400 

5 

5 

FRASER 

FRENCHTowN  TOWNSHIP  "!!!!!!!!!!!!!!!!!!]!!!!!!!!!!!!ZI!!™™."^^ 

13ft99 
12410 

5 

GAINES  TOWNSHIP  , 

10800 

5 

GARDEN  CITY  

GARDEN  CITY  

31846 

5 

5 

5  

GENESEE  COUNTY  DRAIN  COMM  

GEORGETOWN  TOWNSHIP  

GRAND  HAVEN  

FLINT  „ 

JENISON _ 

GRAND  HAVEN 

32000 
25000 
12000 

5 

5 

GRANDVILLE  

GROSSE  POINTE  FARMS  

GRANDVILLE  

GROSSE  PTE  FARMS 

GROSSE  PTE  PARK   

15624 
10092 

5 

GROSSE  POINTE  PARK 

12857 

5 

GROSSE  POINTE  WOODS  „ 

HAMPTON  TOWNSHIP  

HAMTRAMCK   

HARPER  WOODS  

GROSSE  PTE  WOODS  

17715 

5 

5 

ESSEXVILLE  „.. 

HAMTRAMCK  

11000 
18372 

5 

HARPER  WOODS  

14903 

5  .. 

HARRISON  TOWNSHIP  

MT CLEMENS    

23000 

5 

HAZEL  PARK 

HAZEL  PARK 

20051 

5  .... 

HIGHLAND  PARK  

HIGHLAND  PARK 

20121 

5 

5 

HOLLAND  

HOLLAND  TOWNSHIP  

HOLLAND  

HOLLAND  

NEW  BOSTON  

30745 
17523 

5  .... 

HURON  TWP 

10400 

5 

INKSTER  

INKSTER   

30772 

5 

5  

5 

KALAMAZOO  

KENTWOOD  

LINCOLN  PARK  „ 

KALAMAZOO „ 

KENTWOOD  

LINCOLN  PARK 

79722 
37826 
41832 

5 

MACOMB  TOWNSHIP  

MADISON  HEIGHTS 

MT  CLEMENS  

17031 

5 

MADISON  HEIGHTS  

32196 

5 

MARQUETTE 

MELVINDALE  

MIDLAND  

MONROE  

MONROE  SOLTTH  COUNTY  SYSTEM  

MOUNT  CLEMENS     

MARQUETTE  

21977 

5 

5 

5 

5 

MELVINDALE  „. 

MIDLAND  ™ 

MONROE  

MONROE  

11216 
38053 
22902 
17159 

5 

MOUNT  CLEMENS  

18405 

5 

5 

MUSKEGON 

MUSKEGON  HEIGHTS     

MUSKEGON  

MUSKEGON  HEKSHTS  

40823 
14611 

5 

NORTHVILLE  TOWNSHIP  

NORTHVILLE „ 

NORTON  SHORES  

10000 

5    .. 

NORTON  SHORES „ 

N0V1 „ 

OAK  PARK „ ....„ 

PLYMOUTH  TWP  

PONTIAC 

22025 

5 

5  .... 

NOVI  

OAK  PARK 

19306 
30462 

5 

5 

PLYMOUTH 

PONTIAC  - 

16000 
71166 
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[By  Region.  State.  Put>iic  Water  System  ID  «.  Name  of  Utility.  City,  and  Population] 


Reg. 

St 

PWSID 

Name 

City 

Population 

5 

5 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

MI00054dO 

MI0006640 

MI0005690 

MI0005710 

MI0000325 

MI0005785 

MI0005820 

MI0005830 

MI0005850 

MI0005860 

MI0005950 

MI0006010 

MI0006160 

MI0006170 

MI0006280 

M)0006315 

MI0006490 

MI0006545 

MI0006580 

MI0006640 

MI0006650 

MI(X)06630 

MI0006770 

MI0006860 

MI0006950 

MI0006975 

MI0007040 

MI0007180 

MI0007210 

MI0007220 

MN1 620001 

MN  1270001 

MN1020016 

MN  1270008 

MN15600>4 

MN1270014 

MN1 140008 

MN  1270040 

MN1620013 

OH760001 1 

OH4700003 

OH470031 1 

OH7700411 

OH  1800003 

OH1800111 

OH2500103 

OH870031 1 

OH1 700011 

OH30001 1 1 

OH  1800403 

OH0400411 

OH20001 1 1 

OH2100221 

OH2100211 

OH2100311 

OH  1800503 

OH1500811 

OH4700411 

OH2200603 

OH32001 1 1 

OH7400411 

OH2501003 

OH  72003 11 

OH2501303 

0H1 700211 

OH7801103 

OH1900714 

OH3600514 

OH440071 1 

PORT  HURON  

RFOFORp  TWP 

PORT  HURON  

DFTROIT        

33694 
54387 

5 

5  ...- 
5..„. 

5 

5..._ 
5  „... 
5 

RIVER  ROUGE 

RIVERVIEW  ...„ „ _ 

ROCHESTER  HILLS _ - ~ 

ROMULUS __ _ ..- ..- 

ROSEVILLE 

ROYAL  OAK _- - 

SAGINAW          .„ _     

RIVER  ROUGE  _ 

RIVERVIEW  .„ „.. 

ROCHESTER 

ROMULUS 

ROSEVILLE  

ROYAL  OAK  „...     .>_ 

SAGINAW  

SAGINAW 

SAULT  STE  MARIE  „.. 

SHELBY  TOVWSHIP  _... 

SOUTHFIELD  

SOUTHGATE  

ST.  CLAIR  SHORES  

ST  JOSEPH  

11314 
l.'W.'M 
61281 
22897 
51412 
55410 
69512 

5 

5 

SAGINAW  TOWNSHIP  _„ „ 

SAULT  STE  MARIE    ..        ._ _ 

37684 
14689 

5  

5  

5 

5 

s 

SHELBY  TOWNSHIP 

SOUTHFtELD __! „ „ 

SOUTHGATE  „ „ 

ST  CLAIR  SHORES „ 

ST  JOSEPH  TOWNSHIP 

40000 
75118 
30771 
68107 
10973 

5 

5 

SUPERIOR  TOWNSHIP  _ _ 

TAYLOR  „ 

THOMAS  TOWNSHIP 

TRAVERSE  CITY                 .  .           „.        

YPSILANTl  _. 

TAYLOR  — 

10000 
70811 

5  

5 

SAGINAW  _... 

TRAVERSE  OTY  

10500 
15155 

5  

5  

5 

TRENTON  ..._ 

TROY „.._ „ _ 

VAN  BUREN  TWP  

TRENTON  

TROY  

BELLEVILLE  

WALKER  

WAYNE  

WEST  BLOOMFIELD  _ 

20586 
72884 
19800 

5  

5 

WALKER  „ 

WAYNE   „„ 

17279 
19899 

5 

WEST  BLOOMFIELD  TOWNSHIP „ 

WESTLAND _ „ 

WOOOHAVEN         

26500 

5 

WAYNE  

B4724 

5 

WOOOHAVEN  _..„ 

WYANDOUt 

WYOMING  _ 

ARDEN  HILLS  

11631 

5 

5 

WYANDOTTE  ..._ ™ 

WYOMING  .- _ 

30938 
63891 

5 

ARDEN  HILLS  „ 

10920 

5 

BLOOMINGTON 

BLOOMINGTON  

83780 

5 

COLUMBIA  HEIGHTS  MUNICIPAL      

COLUMBIA  HEIGHTS  

20000 

5  

5 

CRYSTAL  MUNC.  WATER  SUPPLY 

FERGUS  FALLS  MUNI  WATER  SUPPLY „... 

GOLDEN  VALLEY  MINICIPAL  SUPPLY  „ 

MOOORHEAO  MUNC  WATER  SUPPLY  

CRYSTAL „ 

FERGUS  FALLS  

/^8000 
(      12600 

5 

GOLDEN  VALLEY  

24200 

5  .... 

MOORHEAD  

NEW  HOPE   

32100 

5 

NEW  HOPE  „ 

23500 

5 

5 

ROSEVILLE  MUNI  WATER  SUPPLY _ „ 

A|  llANCF    CITY  OF                                            

ROSEVILLE  

ALLIANCE  

AMHERST 

AVON  LAKE  

35800 
25000 

5 

5 

AMHERST  WATER  DEPARTMENT  „ 

AVON  LAKE  WATER  DEPARTMENT   „ 

10644 
16500 

5 

BARBERTON,  CITY  OF 

BARBERTON  

BEDFORD „ 

BEREA  _ 

COLUMBUS  

BOWLING  GREEN  

28600 

5 

BEDFORD  WATER  DEPARTMENT  

14800 

5  

BEREA  WATER  DEPARTMENT  _ 

19500 

5 

BEXLEY  WATER  DEPARTMENT 

13900 

5    . 

BOWLING  GREEN  WATER  DEPARTMENT 

30000 

5  

5 

5  .. 

BUCYRUS  WATER  DEPARTMENT  ...._ 

CAMBRIDGE  WATER  DEPARTMENT „ „ 

CLEVELAND  HEIGHTS.  CITY  OF 

CONNEAUT  WATER  DEPARTMENT  

DEFIANCE  WATER  DEPARTMENT  „ 

DEL-CO  WATER  CO/ALUM  CR  PLANT  ^ 

BUCYRUS  

CAMBRIDGE 

CLEVELAND  HEIGHTS 

13651 
17500 
53500 

5  

5 

5  ... 

CONNEAUT  

DEFIANCE  

DELAWARE  

DELAWARE  

DELAWARE  

EAST  CLEVELAND  

13500 
17000 
12500 

5 

DEL-CO  WATER  CO/OLENTANGY  PLNT ._ _.      ._ 

11800 

5-.. 
5 

DELAWARE  WATER  DEPARTMENT  „ _..     __ 

fa.<;t  ca  fvfi  Awn  watfr  nppT 

21000 
36000 

5 

EAST  LIVERPOOL  WATER  DEPT 

EAST  LIVERPOOL  

13400 

5 

ELYRIA  WATER  DEPARTMENT  „ „„ 

LORAIN 

SANDUSKY  

56746 

5  .... 

FRIF  m  PFRKIN.c;  niST 

15116 

5  

5 

5 

5 

5 

5 

5 

5  

5 

FINDLAY.  OTY  OF  „ „ _ 

FOSTORIA  WATER  DEPARTMENT  _ _ _„... 

FRANKLIN  CO.  SANITARY  DIST  4 _ 

FREMONT  WATER  TREATMENT  PLANT _ _ 

GAHANNA  WATER  DEPARTMENT _... 

GAUON  WATER  DEPARTMENT . 

GIRARD  WATER  DEPARTMENT „ „.    

GREENVILLE  WATER  DEPARTMENT  

HifiHi  AfinrntiNTY  WATFR  nn   inc                  

FINDLAY  

FOSTORIA 

COLUMBUS 

FREMONT  

GAHANNA  

GALION „ 

GIRARD  

GREENVILLE 

BAINBRIDGE  ..._ „... 

IRONTON  „ „ 

40000 
15062 
11200 
20500 
25000 
11859 
15000 
13200 
22747 

5  

IRONTON  WATER  DEPARTMENT  

12643 
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Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  10,000-100,000  People— Continued 

[By  Region.  State.  PuWic  Water  System  ID  #,  Name  of  Utility,  City,  and  Population) 


Reg. 

St. 

PWSID 

Name 

City 

Population 

5 

5 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

OH4302911 

OH4302411 

OH1801003 

OH020081 1 

OH470071 1 

OH7002914 

OH8000314 

OH4800603 

OH5201903 

OH5200514 

OH4502314 

OH7802403 

OH4700803 

OH3901 1 1 1 

OH3101703 

OH2400714 

OH4301511 

OH0400803 

OH5001611 

OH0400711 

OH4400803 

OH7400614 

OH5100414 

OH4800911 

OH4301611 

OH8701803 

OH5501211 

OH7300111 

OH6703211 

OH2503203 

OH4701803 

OKI  502011 

OH2201411 

OH7501214 

OH4102411 

OH7704503 

OH4801303 

OH7704703 

OH78aV03 

OH7901711 

0H81 00611 

OH2201511 

OH7803811 

OH2503411 

OH1401211 

WI4450333 

WI24 10556 

WI2410169 

WI2410168 

WI4050356 

WI24 10571 

WI2300046 

WI4360364 

W14380395 

WI4710334 

WI24 10778 

WI4710348 

Wt2413515 

WI2410172 

WI4710457 

WI2520062 

WI4600354 

WI24 10607 

WI2410144 

WI8160147 

WI4360436 

W124 10596 

WI24 10595 

WI24r0597 

LAKE  CO.  EAST  WATER  SUBDISTRICT „.... 

LAKE  COUNTY  WEST  WATER  SUBDIST 

PAINESVILLE  

WILLOUGHBY  

UKEWOOD ^ 

LIMA 

LORAIN  

MANSFIELD „ _.. 

MARYSVI LLE 

MAUMEE  ....„ 

MEDINA 

21615 
80800 
58000 
70000 

5 

5 

LAKEWOOD  WATER  DEPARTMENT .._ 

LIMA  WATER  DEPARTMENT  

5 

5 

5 

5 

LORAIN  WATER  DEPARTMENT  

MANSFIELD  WATER  DEPARTMENT  

MARYSVILLE,  CITY  OF 

MAUMEE,  CITY  OF  

71000 
51000 
11000 
17000 
11700 

5 

MEDINA  CO/NORTHWEST  WATER  DIST  

5 

MEDINA  WATER  DEPARTMENT 

MEDINA  

NEWARK  

NILES 

20500 
45000 
23500 

5 

NEWARK  WATER  DEPARTMENT 

5 

NILES  WATER  DEPARTMENT 

NORTH  RIDGEVILLE  WATER  SYSTEM  

NORWALK  WATER  DEPARTMENT  

NORWOOD  WATER  DEPARTMENT 

5 

NORTH  RIDGEVILLE  

21500 

5 

5 

NORWALK 

NORWOOD 

WASHINGTON  CH 

MENTOR 

GENEVA  „.... 

STRUTHERS  „.. 

ASHTABULA „ 

CHESAPEAKE „. 

TIFFIN  ^ 

MARION  

OREGON  

PAINESVILLE  „. 

PERRYSBU  RG  

14800 
26000 
14000 
81000 

5 

5 

OHIO  WATER  SER/WASH  CH 

OHIO  WATER  SERVICE  MENTOR 

5 

5 

OHIO  WATER  SERVICE.  LEE  DIST  

OHIO  WATER  SERVICE,  STRUTHERS  

20000 
41850 

5 

5 

5 

5 

5 

5 

5 

OHIO-AMER.  WATER  CO.  ASHTABULA 

OHIO-AMER.  WATER  CO.  LAWRENCE  CO 

OHIO-AMER.  WATER  CO.  TIFFIN  DIST  „ 

OHIO-AMERICAN  WATER  CO.  MARION „ 

OREGON  WATER  DEPARTMENT „ 

PAINESVILLE.  CITY  OF 

PERRYSBURG  WATER  DEPARTMENT 

PIQUA  WATER  DEPARTMENT  

27500 
10000 
21000 
45500 
23840 
23000 
20200 

5 

PIQUA  u 

PORTSMOUTH _ 

RAVENNA 

2050CI 

5 

5 

PORTSMOUTH  WATER  DEPARTMENT „ 

RAVENNA  WATER  DEPARTMENT  

44000 
15000 

5 

REYNOLDSBURG  WATER  DEPARTMENT  _ 

RURAL  LORAIN  CO.  WATER  AUTH  

SALEM  WATER  DEPARTMENT  

REYNOLDSBURG  

25415 

5 

5 

LAGRANGE  „. 

SALEM  

39000 
18500 

5 

SANDUSKY  WATER  DEPARTMENT 

SIDNEY  WATER  DEPARTMENT  „ 

STEUBENVILLE  WATER  DEPT 

SUMMIT  CO.  STOW  SERVICE  AREA 

SYLVANIA  WATER  DEPARTMENT 

SANDUSKY  .„ 

29900 

5 

SIDNEY 

18710 

5 

5 

5 

STEUBENVILLE  

AKRON  >. 

SYLVANIA 

TALLMADGE  

WARREN  

URICHSVILLE 

VAN  WERT _. 

VERMILION  

24300 

21663 
18007 

5 

TALLMADGE  WATER  DEPARTMENT 

10800 

5 

5 

TRUMBULL  CO/SOUTHEAST  W.DIST 

TVIflN  CITY  WATER  &  SEWER  DIST 

12100 
11000 

5 

5 

VAN  WERT  WATER  DEPARTMENT  

VERMILION  WATER  DEPARTMENT „ 

WARREN,  CITY  OF  

11000 
11000 

5 

WARREN  _. 

WESTERVILLE  „, 

WILMINGTON 

APPLETON  

BROWN  DEER  . 

70000 

5 

5 

5 

WESTERVILLE  WATER  DEPT 

WILMINGTON  WATER  DEPARTMENT 

APPLETON  WATERWORKS 

31000 
11199 
59032 

5 

BROWN  DEER  WATERWORKS _ 

CUDAHY  WATERWORKS  ...„ _„ 

12236 

5 

CUDAHY  

GLENDALE  > 

GREEN  BAY 

GREENDALE  

KENOSHA 

MANITOWOC  

MARINE  HE  

MENASHA  __. 

MILWAUKEE 

18659 

5 

5 

GLENDALE  WATERWORKS _..._ „ 

GREEN  BAY  WATERWORKS 

13426 
96466 

5 

5 

5 

GREENDALE  WATERWORKS  ..- 

KENOSHA  WATERWORKS  „ 

MANITOWOC  WATERWORKS  

16928 
81848 
33430 

5 

5 

5 

MARINETTE  WATERWORKS  „ _ 

MENASHA  ELEC  &  WATER  UTIL _ 

MILWAUKEE  COUNTY  GROUNDS  „ 

NEENAH  WATERWORKS  

12696 
14728 
15163 

5 

NEENAH  

GLENDALE  

OAK  CREEK  „ 

OSHKOSH  

RACINE _„ 

23272 

5 

NORTH  SHORE  WATER  COMMISSION  

36875 

5 

OAK  CREEK  WATERWORKS 

19549 

5 

OSHKOSH  WATERWORKS 

54000 

5 

RACINE  WATERWORKS  „ 

SHEBOYGAN  WATERWORKS  

93400 

5 

SHEBOYGAN  

SHOREWOOD „ - 

SOUTH  MILWAUKEE 

48085 

5 

SHOREWOOD  WATERWORKS _ 

14327 

5 

SOUTH  MILWAUKEE  WATERWORKS 

20512 

5 

5 

SUPERIOR  WATER  LIGHT&POWER  

TWO  RIVERS  WATERWORKS  

WAUWATOSA  WATERWORKS  

SUPERIOR  

TWO  RIVERS  _. 

29571 

13354 

5 

WAUWATOSA  „ 

WEST  ALUS 

49366 

5..,. 

WEST  ALUS  WATERWORKS 

63240 

5 

WHITEFISH  BAY  WATERWORKS 

WHITEFISH  BAY  

15800 

6396 
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AppENOix  B-2.— Classificaton  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 

REQUIREMEffTS  PERTAINING  TO  SYSTEMS  SERVING  BETWEEN  10,000-100,000  PEOPLE— Continued 
[By  Regnn.  Stale.  Public  Water  System  ID  «.  Name  of  Utility,  CMy.  and  Population] 


Reg. 

St 

PWSID 

Name 

City 

f*opulation 

6..._ 
6  ..... 
6..„. 
6  .._. 
6 

Wl 

ar 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

NM 

NM 

NM 

NM 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

QK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

AR0000085 

AR0000250 

AR0000039 

AR0000484 

AR0000041 

AR0000404 

AR0000119 

AR0000189 

AR0000569 

AR0OO0507 

AR0000062 

AR0000104 

AR0000230 

AR  00002  09 

AR0000466 

AR0000025 

AR0000055 

AR0000446 

AR0000590 

AR0000575 

AR0000360 

AR0000142 

LA1007001 

LAI 075001 

LA1101002 

LA1015004 

LA11010«3 

LA1109001 

LA1061003 

LAI  057001 

LAI  073031 

LA1 101005 

LAI  069007 

LA1071001 

LAI 075006 

LA1087001 

LA1089001 

LAI  089002 

LA1093005 

LAI  095003 

LA1109002 

LA1 109003 

LAI 057003 

LA1051005 

NM3513319 

NM3510224 

NM3518025 

NM3505126 

OK1011501 

OK1010814 

OK1021401 

OK1021508 

OK1010821 

OK1021512 

OK1010828 

OKI  020805 

OK1010809 

OK1010601 

OK  1020723 

OK1010829 

OK3001601 

OK10209C3 

OK1020609 

OK1020806 

OK1021607 

OK1020801 

OKI 020502 

OKI  020708 

OK1020910 

ARKADELPHIA  WATERWORKS 

BATESVILLE  WATER  UTILITIES 

BELLA  VISTA  P.O.A                ,       _.... _ 

BENTON  WATERWORKS                        ._      _        

BENTONVILLE  WATERWORKS               „    .              „ 

ARKADELPHIA  . 

BATESVILLE 

BELLA  VISTA  

BENTON  ....„ 

BENTONViae  ..- 

CAMDEN „ ™. 

MORRILTON 

CONWAY  _ 

FAYfcllEVIUF  

FORT  SMITH  

HARRISON  _ 

HEBER  SPRINGS  

HOPE  

HOT  SPRINGS 

JACKSONVILLE   „ 

10725 
11691 
11904 
22600 
10825 

6  — 
6  -... 
6  .„. 
6  .„_ 
6  ..... 
6.„„ 
6 

CAMDEN  WATERWORKS  — „ 

CONWAY  CO.  REGIONAL  WATER  DIST 

CONWAY  WATER  SYSTEM           _    

FAYETTEVll  1  F  WATERWORKS  ..._ _„. 

FORT  SMITH  WATERWORKS - -. 

HARRISON  WATERWORKS _ __ _ 

HFRFR  RPniN(^«5  WATPP  .SYRTFM      

15356 
12642 
29100 
42811 
75000 
15309 
10560 

6„.. 
6_. 
6 

HOPE  WATER  &  LIGHT  COMM  _.....    _      „..    „. 

HOT  SPRINGS  WATERWORKS .. 

JACKSOfWlLLE  WATER  DEPT        _     ._    ._ 

MOUNTAIN  HOME  WATERWORKS  .         ..    „    _ 

ROGERS  WATFRWORKS    

10274 
60000 
25840 

6 

MOUNTAIN  HOME  

11858 

6 

ROGERS _ - 

RUSSELLVILLE  ._ 

26750 

6 

RUSSELLVILLE  WATERWORKS  ._ 

SEARCY  WATERWORKS 

SPRINGDALE  WATERWORKS 

TEXARKANA  WATER  UTIUTIES              - 

VAN  BUREN  WATERWORKS „. 

ASSUMPTION  PAR  WW  DIST  1 

BELLE  CHASSE  WATER  DIST  

BERWICK-BAYOU  VISTA  WW  C 

pn<i«;iFR  niTv  wuATFR  SYS         

19600 

6  

6 

SEARCY  „ 

SPRINGDALE  ...._ 

17340 
33982 

6..-. 
6  ._.. 
6 

TEXARKANA  

VAN  BUREN  

NAPOLEONVILLE  

21131 
15000 
25624 

6 

6 

6 

BELLE  CHASSE  

berwk:k _ 

BOSSIER  CITY 

FRANKLIN  _.. 

HOUMA  

11807 
12135 
55000 

6  _._ 
6 

CITY  OF  FRANKUN  WS           .     „.      _        _„     

CITY  OF  HOUMA  WATER  SYS _ 

GRFTNA  WATERWORKS  

10001 
30000 

6   . 

GRETNA  _ 

LOCKPORT  

MONROE  

MORGAN  aTY  .._ 

NATCHITOCHES 

NEW  ORLEANS  - 

24160 

6..... 
6 

LAFOURCHE  WATER  DIST  #1 

MOMROF  UUATFR  SY5TFM  

86000 
60000 

6 

MORGAN  CITY  WATER  SYSTEM 

25000 

6  ..... 
6 

NATCHITOCHES  W.  SYSTEM       .._       _            _>. 

NEW  ORLEANS-ALGIERS  WW  ._ 

19000 
56707 

6 

PORT  SULPHUR  WATER  DIST ; „.. 

ST  BER^4ARD  WW  DiST  _. 

ST  CHARl  FR  VWATFR  DUST  #1    

BELLE  CHASSE  _ _ 

12076 

6 

6  „ 

CHALMh ! I t  

LULING  

LULING  

72164 
21743 

6 

ST  CHARLES  WATER  DIST  «2 _ „. 

ST  JAMES  WATER  DIST  12             .„    .._ -... 

ST  JOHN  WATER  DIST  #1  _                _                

20694 

6 

VACHERIE  

12000 

6  

GARYVILLE  _ „ 

HOUMA „ 

HOUMA  _ ^ 

THIBODAUX  _ 

WESTWEGO  

ALAMOGORDO  

FARMINGTON  

LAS  VEGAS 

SANTA  FE  

ALTUS 

AROMORE  _ 

BARTLESVILLE  ._ „ 

36500 

6 

TFRRFRONNJF  OLST  NO  1                                               

74592 

6  .„.. 

6  

6 

6  __ 
6  ..... 
6  ..._ 
6  „... 
6..._ 
6  — 
6 

TERREBONNE  DIST  NO  2        .    .     -                  

THIBODAUX  WATERWORKS  

WESTWEGO  WATERWORKS      .       .     > 

ALAMOGORDO  DOMESTIC  WATER  SYSTEM  

FARMINGTON  WATER  SYSTEM 

LAS  VEGAS  WATER  SUPPLY  SYSTEM 

SANGRE  DE  CRISTO  WATER  COMPANY  

ALTUS  

ARDMORE  .    .._ 

RARTI  FSV1I  1  F 

37000 
15810 
11218 
24024 
37180 
16000 
50000 
23600 
24000 
34900 

6 

RROKPN  ARROW  WTP   

BROKEN  ARROW  

58000 

6  _ 

rHirKA.«?HA 

CHICKASHA  _ 

a  AREMORE  

FOSS  

DEL  ai  Y 

DUNCAN 

16000 

6 

r.\  ARFMTVIF                                                         

12000 

6  .„_ 
6 

nFI    niTYWP                                                             

10005 
22690 

6  ._.. 

DUNCAN   

nilRANT                                                               _ 

22000 

6  ._.. 

DURANT  

EDMONO  

13000 

6  .    . 

EDMOND  PWA  (LK  ARCADIA)                                   „     . 

F05iS  RFSFRVQIR  MCO    , 

53000 

6 

FOSS  

FT.  sia 

GUTHRIE  

MCALESTER  

MIDWEST  aTY  .- 

MUSKOGEE  

NORMAN  -. - 

OKLAHOMA  CITY  „ 

10000 

6-._ 
6 

FT  SILL 

RIJTHRIF                                                                                      

16900 
12000 

6 

6  ._.. 

MCALESTERPWA 

MIDWFSTCaTY                             

18000 
50000 

6.-.. 
6 

MUSKOGEE     ,,                  

NORMAN ..„     .             .._             „.    

37708 
60000 

6 

OKC  OVERHOLSER   

OKMtJIGFF  PWS      

46000 

6  

OKMULGEE  

17000 

6 

OSU  WATER  PLANT _ 

STILLWATER „ „ 

23000 
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APPENDIX  B-2.— CLASSJRCATION  OF  CaNCMOATE  SYSTEMS  USWG  SURFACE  WATER  Wh»CH  MAY  BE  SUBJECT  TO 

REQUtREMEffTS  PERTAINING  TO  SYSTEMS  SERVING  BETWEEN  10,000-100,000  PEOPLE— COfltJnued 

(By  Region.  State,  PuUc  Water  System  10  ff,  Name  of  UtMrty.  Oty.  and  Poputabor^ 


Reg 


6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6  . 
6  . 
6 

6  , 
6  . 
6  . 
6  . 
6  . 
6  . 
6  . 
6  . 
6  . 
6. 
6  . 
6  . 
6  . 
6  . 
6. 
6  . 
6  . 
6  . 
6  . 
6  . 
6  . 
6  . 
6. 
6  . 
6  . 
6. 
6. 
6  . 
6  . 
6  . 
6. 
6  . 
6  . 
8  . 
6  . 
6  . 
6  . 
6. 
6  . 


St 


OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


PWSID 


OK1020616 

OK1021202 

OKI 020420 

OK 1020404 

OK1Q20504 

OK1021313 

OK1021220 

OK3007304 

TX1110007 

TX1250001 

TX0430025 

TX0200002 

TX1090068 

TX 1070005 

TX1010003 

TX2200003 

TX013000t 

TX01 40002 

TX2200029 

TX1 140001 

TX0140162 

TX1170001 

TX2390001 

TX0250014 

TX0310001 

TX0250002 

TX2430005 

TX1260002 

TX1910001 

TX0670034 

TX1160018 

TX0570036 

TX2460009 

TX1010056 

TX1260003 

TX2200043 

TX0610081 

TX1130012 

TX0570040 

TX0500001 

TX1750002 

TX0570032 

TX1010007 

TX0910003 

TX0610002 

TX0670006 

TX1080002 

TX0570007 

TX1620001 

TX0670019 

TX1080004 

TX0710154 

TX0700001 

TX2200031 

TX0570047 

TX0610a23 

TX2200011 

TX0200005 

TX0840002 

TX0840003 

TX0840001 

TX0500002 

TX2460001 

TX0570048 

TX2200013 

TX0940020 

TX1160004 

TX1230012 

TX2200G14 


Name 


P»TTSBW«  CO  WATER  AUTHORITY 
PONCA  CITY  MUN  WATER 

SAND  SPRINGS 

SAPULPA  

SHAWNEE  WTP 

SKIATOOK  PWA 

STILLWATER  WATER  PLANT 

WAGONER  CO  RWD  #4 

ACTON  MUNTCIPAL  UTIUTY  DISTRICT 

ALICE  CITY  OF 

ALLEN  CTTY  OF 

ANGLETON  CPTY  OF 

AQUILLA  WATER  SUPPLY  DISTRICT  ._ 
ATHENS  CITY  OF 


BAYTOWN  CITY  OF  „„ 

BEDFORD  CTTY  OF . 

BEEVILLE  CITY  OF 

BELTON  CITY  OF 

BENBROOK  WATER  &  SEWER  AUTHORITY 

BK3  SPRING  CITY  OF  

BLUEBONNET  WATER  SUPPLY  CORP 

BORGER  MUNKJIPAL  WATER  SYSTEM 

BRENHAM  OTY  OF 

BROWN  COUNTY  WID  NO  1 

BROWNSVILLE  PUBLK:  UTILITY  DIST 

BROWNWOOD  CITY  OF 

BURKBURNETT  CITY  OF  

BURLESON  CTTY  OF  

CANYON  MUNOPAL  WATER  SYSTEM 

CARROLLTON  CITY  OF  

CASH  WATER  SUPPLY  CORPORATK)N 

CEDAR  HILL  CITY  OF „„ „_ 

CEDAR  PARK  CITY  OF  

CLEAR  LAKE  OTY  WATER  AUTHORITY  . 

CLEBURNE  CITY  OF 

COLLEYVILLE  CITY  OF  

COLONY  CTTY  OF  _ 

CONSOUDATED  WATER  SUPPLY  CORP 

COPPELL  CTTY  OF 

COPPERAS  COVE  QTY  OF „„ 

CORSICANA  CITY  OF 

DALLAS  COUNTY  WCID  NO  6 

DEER  PARK  CTTY  OF 

DENISON  CTTY  OF 

DENTON  CITY  OF 

DESOTO  CITY  OF 

DONNA  CTTY  OF 

DUNCANV1LLE  CITY  OF 

EAGLE  PASS  CITY  OF 

EASTLAND  CO  WATER  SUPPLY  DIST  NO  1 

EDINBURG  CTTY  OF _„ 

EL  PASO  CO  LOWER  VALLEY  WTR  DIS  AU 

ENNIS  CfTY  OF 

EULESS  CITY  OF 

FARMERS  BRANCH  CITY  OF  _. 

FLOWER  MOUND  TOWN  OF  

FOREST  mX  CITY  OF 

FREEPORT  CTTY  OF 
FRIENOSWOOO  CTTY  OF 

GALVESTON  CITY  OF 

GALVESTON  COUNTY  WCTD  NO  1 

GATESVni£  CITY  OF 

GEORGETOWN  CTTY  OF 

GRAND  PRAIRIE  CITY  OF 

GRAPEVINE  CITY  OF 


Oty 


GREEN  VALLEY  SPECIAL  UTILITY  DIST 

GREENVBiE  CITY  OF 

GROVES  CITY  OF 
HALTOM  CTTY  CTTY  OF 


MCALESTER  

PONCA  CITY 

SAND  SPRINGS  ... 

SAPULPA 

SHAWNEE  

SKIATOOK 

STILLWATER 

BROKEN  ARROW 

GRANBURY  

AUCE 

ALLEN _... 

ANGLETON 

HILLSBORO 

ATHENS  

BAYTOWN  

BEDFORD  

BEEVILLE  

BELTON 

BEN6ROOK  

BK3  SPRING  

TEMPLE 

BORGER 

BRENHAM  „... 

BROWNWOOD 

BROWNSVILLE  .... 
BPK>\MfMOO0  -... 
BURKBURNETT  ... 
BURLESON 

CANYON _.... 

CARROLLTON 

GREENVILLE 

CEDAR  HILL 

CEDAR  PARK 

HOUSTON  

CLEBURNE „.... 

COLLEYVILLE  

THE  COLONY 

LATEXO  

COPPELL _... 

COPPERAS  COVE 

CORSICANA  

BALCH  SPRINGS  .. 

DEER  PARK  

DENISON 

DENTON  

DESOTO  

DONNA  

DUNCANV1LLE  

EAGLE  PASS  

RANGER  

EDfN8URG 

EL  PASO 

ENNIS 

EULESS 

FARMERS  BRANCH  _., 

FLOWER  MOUND  

FT  WORTH  

FREEPORT 

FRIENOSWOOO 

GALVESTON 

DKXINSON  

GATESWJ^ 

GEORGETOWN  „_. 

GRAND  PRAIRIE 

GRAPEVINE  

MARION  

6REENVIUE 

GROVES  „ 

HALTOM  CITY 


PopiiaSon 


10000 
29000 

17000 

19000 

27500 

10000 

20000 

10500 

10278 

19788 

20000 

16170 

12000 

12267 

70000 

48000 

14780 

10660 

19612 

22867 

17706 

15615 

11990 

36000 

96000 

18262 

10145 

16800 

11500 

85000 

10197 

21313 

10000 

45969 

23000 

15000 

22113 

11674 

17500 

24079 

22951 

17750 

27000 

23800 

66470 

33006 

13378 

35206 

23469 

10661 

32214 

17000 

14200 

40000 

24250 

17201 

11000 

13296 

26964 

61692 

21403 

11492 

TSfDOO 

99616 
29202 
11307 
23071 
18015 
32800 
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Appendix  B-2.— Classification  of  Candidate  Systems  Using  Surface  Water  Which  May  Be  Subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  1 0,000-1 00,000  People — Continued 

[By  Region.  State.  Public  Water  System  ID  «.  Name  of  Utility,  City,  and  Population] 


Reg. 

St 

PWSID 

Name 

Crty 

Population 

6 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

TX 
TX 
TX 

TX01 40023 
TX0310002 
TX1130010 
TX2360001 
TX2200064 
TX0340005 
TX0370002 
TX1260018 
TX2200096 
TX1330001 
TX0920003 
TX01 40006 
TX1080022 
TX0840006 
TX0200006 
TX1390015 
TX0580001 
TX0570013 
TX1010018 
TX08400C7 
TX1 100002 
TX0610004 
TX1870129 
TX0920004 
TX2200018 
TX1020002 
TX1080006 
TX0430039 
TX1080007 
TX1650001 
TX1080067 
TX1820001 
TX1080008 
TX2250001 
TX 1740003 
TX1230006 
TX0460001 
TX1080029 
TX1380009 
TX2200063 
TX1580065 
TX1780005 
TX0010001 
TX 0900003 
TX1390002 
TX1080009 
TX0950004 
TX1230009 
TX0290002 
TX1230010 
TX2060005 
TX0570015 
TX0700033 
TX0040002 
TX1990001 
TX2 140007 
TX2460003 
TX0570056 
TX2260001 
TX0310007 
TX1080010 
TX1010062 
TX0940002 
TX1080033 
TX2430007 

TX2080001 
TX0140107 
TX1010294 

HARKER  HEIGHTS  CITY  OF  

HARKER  HEIGHTS  

12841 

6 

6 

6 

6 

6 

HARLINGEN  water  works  SYSTEM 

HOUSTON  COUNTY  WCID  NO  1  

HUNTSVILLE  CITY  OF  

HURST  CITY  OF 

INTERNATIONAL  PAPER  COMPANY  

JACKSONVILLE  CITY  OF  „ 

JOHNSON  COUNTY  RURAL  WATER  SUPPLY 

KELLER  CITY  OF  

HARLINGEN  

CROCKhir    

HUNTSVILLE  

HURST 

TEXARKANA  

48775 
22455 
27925 
33574 
10850 

6  

6  

6 

JACKSONVILLE  

CLEBURNE 

KELLER  

KERRVILLE  

KILGORE  

KILLEEN  

LA  JOYA  

12722 
20000 
18735 

6  

6  

6 

KERRVILLE  CITY  OF  

KILGORE  CITY  OF  .„ 

KILLEEN  CITY  OF  

21069 
11066 
63535 

6   ... 

LA  JOYA  WATER  SUPPLY  CORPORATION  

16200 

6  

6  

LA  MARQUE  CITY  OF 

LAKE  JACKSON  CITY  OF 

LAMARQUE  

LAKE  JACKSON  

18129 
23000 

6  

6 

LAMAR  COUNTY  WSD  

LAMESA  CITY  OF  

BROOKSTON  

LAMESA  

LANCASTER  

LA  PORTE  

•15000 
11838 

6  .... 

LANCASTER  CITY  OF  

22100 

6 

LAPORTE  CITY  OF  

23000 

6  

LEAGUE  CITY  CITY  OF  „ 

LEVELLAND  CITY  OF  

LEWISVILLE  CITY  OF  

LEAGUE  CITY  

30159 

6  

6  

LEVELLAND  

LEWISVILLE  

HUNTSVILLE  

LONGVIEW  

MANSFIELD 

MARSHALL  

13931 
47509 

6  

6  

6  

6  

LIVINGSTON  REGIONAL  WATER  SUPPLY 

LONGVIEW  CITY  OF 

MANSFIELD  CITY  OF  „ „ 

MARSHALL  CITY  OF „ 

MCALLEN  CITY  OF  

10000 
73737 
15700 
23682 

6  <.... 

MCALLEN  

MCKINNEY  

MERCEDES  

MIDLAND 

PROGRESO  

MINERAL  WELLS  

97092 

6  

6  

MCKINNEY  CITY  OF  

MERCEDES  CITY  OF 

23990 
12539 

6  

6  

6 

MIDLAND  CITY  OF  „ „ 

MILTARY  HIGHWAY  WATER  SUPPLY  CORP 

MINERAL  WELLS  CITY  OF 

89443 
30120 
18000 

6  

6  

MISSION  CITY  OF  „ 

MT  PLEASANT  CITY  OF  

MISSION  

MT  PLEASANT  

32346 
13491 

6   ... 

NACOGDOCHES  CITY  OF  

NACOGDOCHES 

NEDERLAND  

NEW  BRAUNFELS  

30872 

6  . ... 

NEDERLAND  CITY  OF  

18012 

6  

NEW  BRAUNFELS  UTILITIES  

32661 

6  

6  

NORTH  ALAMO  WATER  SUPPLY  CORP  

NORTH  CENTRAL  TX  MUNICIPAL  WTR  AUT 

EDINBURG  

MUNDAY 

NORTH  RICHLAND  HILLS 

HUGHES  SPRING  

49805 
12000 

6  

6  

NORTH  RICHLAND  HILLS  CITY  OF „ 

NORTHEAST  TEXAS  MUNICIPAL  WTR  DIST  

68704 
10503 

6  

NUECES  COU^4TY  WCID  NO  3 

ROBSTOWN  „ 

PALESTINE  

13400 

6  

PALESTINE  CITY  OF  

18060 

6  

PAMPA  MUNICIPAL  WATER  SYSTEM  

PAMPA  

PARIS  

PHARR  

PtJMNVIEW 

PORT  ARTHUR      

19959 

6  .. . 

PARIS  CITY  OF  

24699 

6  

PHARR  CITY  OF  

33767 

6  

PLAINVIEW  MUNICIPAL  WATER  SYSTEM  

20000 

6  

PORT  ARTHUR  CITY  OF  

58700 

6  

PORT  LAVACA  CITY  OF 

PORT  NECHES  CITY  OF  ..„ 

PORTLAND  CITY  OF „„ „ 

PORT  LAVACA  

13000 

6  

PORT  NECHES  

14502 

6  

PORTLAND 

RICHARDSON  

14000 

6  

RICHARDSON  CITY  OF „ 

ROCKETT  SPECIAL  UTILITY  DISTRICT _.. 

ROCKPORT  CITY  OF 

ROCKWALL  CITY  OF  „ .„ 

78000 

6  

RED  OAK  

16785 

6  

ROCKPORT  

13986 

6  

ROCKWALL  „ 

ROMA  

ROUND  ROCK  

11100 

6  

ROMA  CITY  OF  „ 

12432 

6  

ROUND  ROCK  CITY  OF  

36000 

6  

ROWLETT  CITY  OF  

ROWLETT 

SAN  ANGELO 

23000 

6  

SAN  ANGELO  CITY  OF  

82000 

6  

SAN  BENITO  CITY  OF 

SAN  BENITO  

23500 

6  

SAN  JUAN  CITY  OF  

SAN  JUAN  

11164 

6  

6  

SEABROOK  CITY  OF  „ 

SEGUIN  CITY  OF  

SEABROOK  

SEGUIN  

11703 
17880 

6  

SHARYLAND  WATER  SUPPLY  CORPORATION  

MISSION  

SHEPPARD       AIR       FORCE 
BASE. 

SNYDER  

FORT  HOOD  

23202 

6  

SHEPPARD  AIR  FORCE  BASE  

13000 

6  

SNYDER  CITY  OF  

12000 

6  

SOUTH  FORT  HOOD  

38461 

6  

SOUTH  HOUSTON  CITY  OF  

SOUTH  HOUSTON  

11400 
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Reg. 


6.-.. 
6_._ 
6.— 
6  ..... 
6_. 
•  __. 
6._. 
6_- 
6_. 
6_... 
6__ 
6™ 
6„... 

6  _... 

6 

6 

7 

7 

7 

7  

7 

7  

7  .„.. 

7 

7 

7  

7  

7  

7 

7 

7  

7 

7 

7  

7  

7 

7  

7 

7 

7  

7  „.„ 

7 

7  .... 
7  ._. 
7  .... 
7  .... 
7  .... 
7  .... 
7  .... 
7  .... 
7  .... 
7  .... 

7 

7 

7  

7 

7  

7 

8 

8.„.. 

8 

8 

8._.. 
8 

8  .-.. 
8..._ 
8.-.. 
8._. 
8._.. 


St 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 


PWSID 


TX2U0018 

TXn20002 

TX1 770002 

TX01 40005 

TX1290006 

TX0190004 

TX0840008 

TX2120004 

TX0570061 

TX0470015 

TX0700008 

TX1840005 

TX1080011 

TX1070190 

TX2200081 

TX2430001 

IA2909053 

lA7a20080 

IA5131033 

IA525062 

IA5225079 

IA5640019 

IA9083012 

IA0400900 

IA7780042 

IA9000742 

KS2003509 

KS2000506 

KS2012513 

KS2001511 

KS2011106 

KS20O45O3 

KS2010317 

KS2009115 

KS2005906 

KS2 009914 

KS2016914 

KS2003513 

KS2004513 

MO1010061 

MO4010136 

MO6010282 

MO20 10344 

M0 1024275 

MO30 10409 

MO6024292 

MO5024293 

MO6024294 

MO2010429 

MO6010430 

MO1010459 

MO2024363 

MO2010533 

MO4010656 

MO1010676 

MO30 10728 

MO1010714 

MO60 10845 

CO0130001 

CO0107155 

CO0122100 

CO0118015 

CO0162122 

CO0139180 

CO0130020 

CO0101040 

CO0134150 

CO0135233 

CO0103045 


h4ame 


STARR  COUNTY  W  C  I  D  NO  2  

SULPHUR  SPRINGS  OTY  OF 

SWEETWATER  OTY  OF  

TEMPLE  CfTY  OF 

TERRELL  CITY  OF  „ 

TEXARKANA  WATER  UTILITY  

TEXAS  OTY  OTY  OF  

TYLER  CTTY  OF  _.  . 

UNIVERSITY  PARK  CITY  OF 

UPPER  LEON  R  MUNICIPAL  WATER  D^T  . 

WAXAHACHIE  OTY  OF  .„ „. 

WEATHERFORD  CITY  OF  

WESLACO  CITY  OF  

WEST  CEDAR  CREEK  MUNICIPAL  UTHJTY 

WHITE  SETTLEMENT  CITY  OF 

WK:hITA  FALLS  CITY  OF 

BURLINGTON  MUNICIPAL  WATERWORKS  . 

COUNCIL  BLUFFS  WATER  WORKS 

FAIRFIELD  WATER  SUPPLY 

FT  MADISON  MUNI  WATER  WORKS  

IOWA  CITY  WATER  DEPARTMENT 

KEOKUK  MUNK^IPAL  WATER  WORKS  

OTTUMWA  WATER  WORKS  

RATHBUN  REGIONAL  WATER  ASSN  

URBANDALE  WATER  DEPARTMENT 

WAPELLO  RURAL  WATER  ASSOC 

CITY  OF  ARKANSAS  CITY  

CITY  OF  ATCHISON  

CITY  OF  COFFEYVILLE 

CITY  OF  EL  DORADO _ 

CITY  OF  EMPORIA 

CITY  OF  LAWRENCE 

CITY  OF  LEAVENWORTH  

CITY  OF  OLATHE  _..„ 

CITY  OF  OTTAWA  

CITY  OF  PARSONS  

QTY  OF  SALINA  

OTY  OF  WINFIELD  _ 

UNIVERSITY  OF  KANSAS  „ 

BELTON  

CAPE  GIRARDEAU  _ 

FLORISSANT  

HANNIBAL _ 

JACKSON  CO  PWSD  #1  

JEFFERSON  CITY  

JEFFERSON  CO  PWSD  #1  

JEFFERSON  CO  PWSD  #2 „ 

JEFFERSON  CO  PWSD  #3 

KIRKSVILLE  

KIRKWOOD 

LEES  SUMMIT  

MACON  CO  PWSD  «1  

MOBERLY  

POPLAR  BLUFF  

RAYTOWN  WATER  COMPANY 

SEDALIA  

ST  JOSEPH  „ 

WEBSTER  GROVES  

ARVADA,  CITY  OF  

8R00MFIELD,  CITY  OF  „ „ 

CANON  aTY,  aTY  OF 

CENTENNIAL  W&SO/HIGHLANDS  RNCH  

CENTRAL  WELD  WD  

CLIFTON  WD  

CONSOLIDATED  MUT7  MAPLE  GROVE 

D-CRESTVIEW  W&SO  

DURANGO,  CITY  OF 

EAST  LARIMER  COUNTY  WO  (ELCO)  

ENGLEWOOO,  CITY  OF  


City 


RIO  GRANDE  CRY  _„ 

SULPHUR  SPRINGS  _. 

SWEETWATER 

TEMPLE 

TERRELL 

TEXARKANA  

TEXAS  CITY  

TYLER 

DALLAS  -_ 

COMANCHE  

WAXAHACHIE 

WEATHERFORD 

WESLACO  

KEMP  

WHITE  SETTLEMENT 

WICHITA  FALLS 

BURLINGTON 

COUNOL  BLUFFS  

FAIRFIELD  „ _ 

FORT  MADISON 

IOWA  aTY  

KEOKUK  

OTTUMWA 

CENTERVtLLE 

URBANDALE 
OTTUMWA 

ARKANSAS  CITY 

ATCHISON 

COFFEYVILLE „.. 

EL  DORADO _. 

EMPORIA 

LAWRENCE 

LEAVENWORTH  _.. 

OLATHE 

OTTAWA 

PARSONS 

SALINA 

WINFIELD  „ 

LAWRENCE 

BELTON  

CAPE  GIRARDEAU 

FLORISSANT 

HANNIBAL  _ 

GRANDVIEW  

JEFFERSON  CITY  

ARNOLD  

HIGH  RIDGE 

ARNOLD  ._ 

KIRKSVILLE 

KIRKWOOD  

LEES  SUMMIT 

MACON 

MOBERLY _„ 

POPLAR  BLUFF 

RAYTOWN 

SEDAUA  

ST.  JOSEPH  ..„ 

WEBSTER  GROVES  _.. 

ARVADA  

BROOMFIELD  

CANON  CITY  

HIGHLANDS  RANCH  ._. 

GREELEY  

CLIFTON  ...„ _ 

LAKEWOOO  - 

DENVER  ..._ 

DURANGO 

FT.  COLLINS 

ENGLEWOOD  


Poputabon 


11454 

17592 

11500 

46109 

12490 

62688 

41000 

80000 

23000 

11820 

18169 

15000 

21551 

10935 

16000 

96250 

27208 

54315 

11000 

11618 

60000 

12461 

24488 

49500 

23500 

10003 

12762 

10656 

12917 

11504 

25512 

65608 

38495 

63352 

10667 

11924 

42303 

11931 

29500 

15200 

39500 

38046 

18800 

22368 

34000 

17375 

14500 

14000 

17130 

28000 

43000 

10200 

14050 

18000 

16200 

20500 

77000 

23000 

89000 

16425 

20000 

19127 

15000 

17000 

17000 

17000 

14000 

10240 

29387 
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Reg. 

St 

PWSID 

Name 

City 

Population 

8 

CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
WY 
WY 

CO01^S?92 

CO01 35291 

CO0130040 

CO0139321 

CO0162321 

CO01 07473 

CO01 35477 

CO0135476 

COO 107485 

COO 107487 

CO0135485 

CO0143518 

CO0101115 

CO0143621 

CO0151500 

CO0121775 

CO0135718 

CO0101150 

CO01 39791 

CO0101170 

CO0121900 

MT0000153 

MT0000155 

MTOOG0161 

MT0000170 

MT0000525 

MT0000524 

MT 0000241 

ND0800080 

ND4500242 

ND0900336 

ND1800410 

ND3000696 

ND5 100660 

ND5301012 

SD4600020 

SD4680004 

SD4600169 

SD4600214 

SD4600406 

SD4600356 

SD4601089 

SD4600423 

UT4900345 

UT4900101 

UT4900115 

UT4903012 

UT4900125 

UT4900193 

UT4900214 

UT4900233 

UT4900235 

UT4900254 

UT4900272 

UT4900286 

UT4900328 

UT4900332 

UT4900375 

UT4900381 

UT4900398 

UT4900408 

UT4900409 

UT49003R? 

UT4900429 

UT4900512 

UT4900463 

UT4900465 

WY  5600011 

WY5600150 

FT.  COLLINS-LOVELAND  WD  

FT.  COLLINS  

FT.  COLLINS  

GOLDEN  

GRAND  JUNCTION 

13408 

8 

FT.  COLLINS.  CITY  OF  

76135 

8 

8 

GOLDEN,  CITY  OF 

GRAND  JUNCTION.  CITY  OF 

13000 
30000 

8 

8 

I::::: 

8 

GREELEY,  CITY  OF  

LAFAYETTE,  CITY  OF  

LITTLE  THOMPSON  WD 

LITTLE  THOMPSON/CNTRL  WELD  FP 

LONGMONT.  CITY  OF  

LOVELAND  

LAFAYETTE  

BERTHOUD  

BERTHOUD  

LONGMONT  

LOUISVILLE 

LOVELAND  

MONTROSE  

NORTHGLENN  

MONTROSE  

PUEBLO  

COLORADO  SPRING  S 

FT.  COLLINS  

THORNTON  

GRAND  JUNCTION  

65000 
14448 
14000 
29000 
54500 

8 

8 

LOUISVILLE,  TOWN  OF 

LOVELANO,  CITY  OF  

12500 
39020 

8 

MONTROSE,  CITY  OF  {P7)  

10005 

8 

NORTHGLENN.  CITY  OF  

31100 

8 

8 

PROJECT  7  WATER  AUTHORITY  (P7) 

PUEBLO,  BOARD  OF  WATER  WORKS  

35000 
100000 

8 

SECURITY  W&SD  

10007 

8 

8 

SOLDIER  CANYON  FP  

THORNTON.  CITY  OF 

32000 
50000 

8 

UTE  WCD 

50000 

8 

8 

WESTMINSTER.  CITY  OF 

WIDEFIELD  HOMES  WC 

WESTMINSTER 

COLORADO  SPRING  S  

BILLINGS  

BILLINGS  

76000 
12300 

8 

BILLINGS  CITY  OF  

81151 

8 

BILLINGS  HEIGHTS  CO  WATER  DIST  

10000 

8 

8 

8 

BOZEMAN  CITY  OF  

BUTTE  SILVER  BOW  WATER  DEPT 

GREAT  FALLS  CITY  OF  

BOZEMAN  

BUTTE  

GREAT  FALLS 

22660 
33336 
55097 

8 

.  HAVRE  CITY  OF 

HAVRE  

HELENA  

BISMARCK  

DICKINSON 

FARGO  

GRAND  FORKS 

10201 

8 

8 

8 

HELENA  WATER  DEPARTMENT  

BISMARCK  CITY  OF  

DICKINSON  CITY  OF  

24569 
49256 
16097 

8 

8 

FARGO  CITY  OF  

GRAND  FORKS  CITY  OF 

74111 
49425 

8 

MANDAN  CITY  OF  

MANDAN 

MINOT 

WILLISTON 

ABERDEEN  

ELLSWORTH  AFB 

15177 

8  

8 

8  

MINOT  CITY  OF  

WILLISTON  CITY  OF 

ABERDEEN  

34544 
13131 
24918 

8  

ELLSWORTH  AIR  FORCE  BASE 

10000 

8 

HURON  

HURON  

MITCHELL  

RAPID  CITY 

12448 

8  

MITCHELL 

13798 

8 

RAPID  CITY  

54273 

8 

8 

8 

WATERTOWN  MUNKIIPAL  UTIUTIES  

WEB  WATER  DEVELOPMENT  ASSOCIATION  

YANKTON  

WATERTOWN  

ABERDEEN  

YANKTON  

OGDEN 

BOUNTIFUL 

CENTERVILLE 

OREM 

CLEARFIELD 

WEST  VALLEY 

17592 
13950 
12703 

8 

8 

BONA  VISTA  WATER  DISTRICT 

BOUNTIFUL  CITY  

17500 
36961 

8  

8 

8 

8  

CENTERVILLE  CITY 

CENTRAL  UTAH  WCD-LTTAH  VAL 

CLEARFIELD  CITY  

GRANGER— HUNTER  IMP  DIST 

11516 
70000 
20623 
85000 

8 

HOLLIDAY  WATER  CO  „ 

KAYSVILLE  CITY 

KEARNS  IMPROVEMENT  DIST 

LAYTON  WATER  SYSTEM  

MAGNA  WATER  CO  &  IMP  Dl 

SALT  LAKE 

15000 

8 

8 

8 

8 

KAYSVILLE 

KEARNS 

LAYTON 

MAGNA 

MIDVALE 

OGDEN 

OREM 

RIVERTON 

ROY 

SANDY 

SO  JORDAN    .-... 

13868 
32000 
41497 
21500 

8 

8 

MIDVALE  CITY  WATER  SYSTEM  

OGDENCITY  

10142 
63900 

8 

OREM  CITY  

65000 

8 

8 

8 

8 

RIVERTON  CITY  WATER  SYS  

ROY  

SANDY  CITY  WATER  SYSTEM 

SOUTH  JORDAN  CITY 

12000 
25000 
83400 
14000 

8  

SOUTH  OGDEN  CITY  

SO  OGDEN 

ST  GEORGE    

12500 

8  

ST  GEORGE  CITY 

31600 

8 

8 

TAYLORSVILLE-BENNtON  W1D  „ 

WEBER  BASIN  WCD  WEBER  CO 

SALT  LAKE „ 

LAYTON 

WEST  JORDAN 

48000 
95000 

8 

WEST  JORDAN  CITY  WTR  SYS  

45000 

8 

WHITE  CITY  WATER  CO  

SANDY 

CHEYENNE  

EVANSTON  

11500 

8 

8 

CHEYENNE  BOARD  PUB  UTIUTIES  

EVANSTON.  CITY  OF  

64000 
12177 
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Reg. 


8 

8 

8 

8 

8 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 


St 


WY 

WY 

WY 

WY 

WY 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


PWSID 


WY5601181 

WY5600029 

WY5601182 

WY5600052 

WY5601198 

AZ0403008 

AZ0403083 

AZ04 14024 

CA1910045 

CA34 10001 

CA1210001 

CA1610002 

CA4510014 

CA41 10001 

CA1310001 

CA1910104 

CA1310002 

CA4010830 

CA41 10007 

CA41 10006 

CA01 10003 

CA5610016 

CA3710001 

CA37 10005 

CA3410004 

CA56 10024 

CA0510016 

CA07 10001 

CA1910206 

CA4810001 

CA30 10002 

CA4 110003 

CA4810003 

CA3010018 

CA01 10011 

CA0710006 

CA41 10017 

CA30 10023 

CA4910006 

CA0710008 

CA4110022 

CA4010009 

CA23 10003 

CA48 10008 

CA4410011 

CA3610114 

CA41 10011 

CA3310037 

CA1910128 

CA3310005 

CA24 10950 

CA1510006 

CA3010093 

CA3610064 

CA1310004 

CA0910001 

CA0910020 

CA3010079 

CA3310012 

CA41 10021 

CA1210004 

CA34 10032 

CA34 10030 

CA3410014 

CA1910032 

CA4210004 

CA41 10016 

CA1210013 

CA3310021 


Name 

GREEN  RIVER.  CITY  OF  

LARAMIE,  CITY  OF  

ROCK  SPRINGS,  CITY  OF  

SHERIDAN,  CITY  OF  

SHOSHONE  MUNICIPAL  PIPELINE  „ 

FLAGSTAFF  MUNICIPAL  WATER  ™ 

NORTHERN  ARIZONA  UNIVERSI  

YUMA— MUNICIPAL  WATER  DEP  

ANTELOPE  VALLEY— EAST  KERN  WATER  AGENCY 

ARCADE  WD,— TOWN  &  COUNTRY  

ARCATA.  CITY  OF  

AVENAL,  CITY  OF  

BELLA  VISTA  WATER  DISTRICT 

BELMONT  COUNTY  WATER  DISTRICT 

BRAWLEY.  CITY  OF  

CAL.  WATER  SERVICE  CO,  PALOS  VERDES 

CALEXICO.  CITY  OF  

CALIFORNIA  MENS  COLONY  

CALIFORNIA  WATER  SERVICE  

CALIFORNIA  WATER  SERVICE  

CALIFORNIA  WATER  SERVICE  CO 

CALIFORNIA  WATER  SERVICE  CO-WESTLAKE 

CALIFORNIA-AMERICAN  WATER  CO  

CARLSBAD  MWD  

CARMICHAEL  WATER  DISTRICT  

CASITAS  MUNICIPAL  WATER  DIST 

CCWD  EBBETTS  PASS  « 

CITY  OF  ANTIOCH  

CITY  OF  BELLFLOWER 

CITY  OF  BENICIA 

CITY  OF  BREA  

CITY  OF  BURLINGAME  

CITY  OF  FAIRFIELD 

CITY  OF  LA  HABRA  

CITY  OF  LIVERMORE  

CITY  OF  MARTINEZ 

CITY  OF  MENLO  PARK  

CITY  OF  NEWPORT  BEACH  

CITY  OF  PETALUMA 

CITY  OF  PITTSBURG  „.. 

CITY  OF  REDWOOD  CITY , 

CITY  OF  SAN  LUIS  OBISPO  WD  

CITY  OF  UKIAH  

CITY  OF  VACAVILLE  

CITY  OF  WATSONVILLE  

CLAWA  WHOLESALE  

COASTSIDE  COUNTY  WATER  DIST 

CORONA— CITY  OF  

COVINA  IRRIGATING  CO  

DESERT  WATER  AGENCY  

DWR— SAN  LUIS  DIVISION  O&M 

EAST  NILES  COMM  SERV  DIST 

EAST  ORANGE  COUNTY  WD  

EAST  VALLEY  WATER  DISTRICT .% 

EL  CENTRO— CITY  OF  

EL  DORADO  lO-MAIN  

EL  DORADO  IRRIGATION  DISTRICT  

EL  TORO  WATER  DISTRICT 

ELSINORE  VALLEY  MWD  

ESTERO  MUNI  IMPROVEMENT  DIST  

EUREKA.  CITY  OF  

FOLSOM  PRISON  

FOLSOM.  CITY  OF— ASHLAND  

FOLSOM,  CITY  OF— MAIN  

FOOTHILL  MUNICIPAL  WATER  DIST 

GOLETA  WATER  DISTRICT 

HILLSBOROUGH  WATER  DEPT  

HUMBOLDT  BAY  MWD 

JURUPACSD 


City 

Population 

GREEN  RIVER  

12000 

LARAMIE  „ 

25000 

ROCK  SPRINGS  

19000 

SHERIDAN „ 

15500 

CODY 

16250 

FLAGSTAFF  

44500 

FLAGSTAFF  

15000 

YUMA ™. 

58000 

QUARTZ  HILLS  

70000 

SACRAMENTO 

70700 

ARCATA „ 

16740 

AVENAL „ 

11073 

REDDING 

12000 

BELMONT.  CA 

27000 

BRAWLEY 

20089 

SAN  JOSE  

96100 

CALEXKX)  

21000 

SAN  LUIS  OBISPO 

15000 

SAN  JOSE  

39000 

ATHERTON  „.. 

66000 

LIVERMORE  

47500 

WESTLAKE  VILLAGE  

26500 

IMPERIAL  BEACH  

80000 

CARLSBAD  

52500 

CARMICHAEL 

38700 

OAKVIEW  

60000 

SAN  ANDREAS  

11500 

ANTIOCH  

64442 

BELLFLOWER  

93500 

BENICIA  

25541 

BREA  „ 

33000 

BURLINGAME  

27700 

FAIRFIELD  ....f. 

72000 

LA  HABRA  

51500 

LIVERMORE  

14000 

MARTINEZ  „.... 

28500 

MENLO  PARK  

10400 

NEWPORT  BEACH  

66643 

PETALUMA  

45080 

PITTSBURG 

48700 

REDWOOD  CITY 

71551 

SAN  LUIS  OBISPO 

42136 

UKIAH  

15000 

VACAVILLE 

76200 

WATSONVILLE 

47000 

CRESTLINE  

18000 

HALF  MOON  BAY  

13100 

CORONA  

100000 

COVINA  

28000 

PALM  SPRINGS 

63010 

SANTA  NELLA 

50000 

BAKERSFIELD  

21382 

ORANGE  

90000 

SAN  BERNARDINO 

50000 

EL  CENTRO  

34517 

PLACERVILLE  

10740 

PLACERVILLE  

21573 

EL  TORO  

50528 

LAKE  ELSINORE 

20491 

FOSTER  CITY  

30661 

EUREKA  

27829 

REPRESA  

10000 

FOLSOM  

25674 

FOLSOM  

25674 

LA  CANADA-FLINT  R 

80000 

GOLETA  

73000 

HILLSBOROUGH 

11500 

EUREKA  

60000 

RIVERSIDE 

30000 
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Reg. 

St. 

PWSID 

Name 

City 

Population 

g 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
GU 
GU 

CA3010017 
CA3310022 
CA1910??5 
CA4010022 
CA1910204 
CA1210016 
CA4210007 
CA2810003 
CA41 10025 
CA21100C3 

CA3nooni 

CA07 10007 
CA37100?9 
CA3410016 
CA1910101 
CA3710a'U 
CA0410006 
CA1910102 
CA0410007 
CA3310029 
CA3n0005 
CA31 10025 
CA5510002 
CA3710015 
CA3810700 

CA3710016 
CA3710019 
CA4610005 
CA3610037 
CA3610038 
CA3710018 
CA1510018 
CA3110008 
CA1910194 
CA5610030 
CA37 10021 
CA3610041 
CA3410021 
CA44100U 
CA3010039 
CA4210010 
CA4410010 
CA37 10023 
CA3010101 
CA4610006 
CA1910150 
CA0510012 
CA3010042 
CA0910002 
CA3410015 
CA0710002 
CA5610059 
CA48100O5 
CA56 10020 
CA3910011 
CA3010071 
CA3610050 
CA3710002 
CA5610017 
CA3710027 
CA1910014 
CA5710(XW 
CA41 10027 
CA3310049 
CA5110002 
CA3610055 
GU0000006 
GU0000003 

LAGUNA  BEACH  COUNTY  WD 

LAGUNA  BEACH 

24000 

9 

9 

g 

LAKE  HEMET  MWD  

LAS  VIRGENES  MWD  „ 

LOPEZ  PROJECT   

HEMET 

CALABASAS  

SAN  LUIS  OBISPO 

43365 

62000 

100000 

9 

9 

9 

LOS  ANGELES  CO  WW  DIST  29  &  80— MALIBU  

MCKINLEYVILLE  COMM  SEP  DIST  

MONTECrrO  WATER  DIST  

ALHAMBRA  

MCKINLEYVILLE  

SANTA  BARBARA  

30553 

11347 
11000 

9  

9  

9  

9 

NAPA-OTY  

NORTH  COAST  COUNTY  WATER  DIST  

NORTH  MARIN  WATER  DISTRICT  

NORTH  TAHOE  PUD— MAIN  

NAPA  

PACIFICA 

NOVATO  

TAHOE  VISTA 

62000 
38520 
55000 
10000 

9  .... 

OAKLEY  WATER  DISTRICT  

OLIVENHAIN  MWD „ 

ORANGEVALE  WATER  COMPANY  

ORCHERO  DALE  WATER  DISTRICT  

OAKLEY  

15600 

9 

9  

g 

ENCINITAS  

ORANGEVALE  

WHITTIER  

SPRING  VALLEY 

35000 
25000 
20000 

9 

OTAY  WD 

100000 

9 

g 

OWID— MINERS  RANCH  

PALMDALE  WATER  DIST 

OROVILLE 

PALMDALE  

PARADISE 

PERRIS 

AUBURN .-. 

AUBURN  

TUOLUMNE  

POWAY  

PRESIDK)    OF    SAN    FRAN- 
CISCO. 

FALLBROOK _ 

RAMONA  „ 

REDDING 

REDLANDS 

RIALTO  

ESCONDIDO  

ROSAMOND  

20600 
90000 

9 

9 

PARADISE  IRRIGATION  DISTRICT 

PERRIS— CITY  OF  

26657 
27275 

9  

9  

9 

9  ..- 

PLACER  CWA— AUBURN/BOWMAN  

PLACER  CWA— FOOTHILL  

PONOEROSA  WATER  COMPANY  

POWAY— aTYOF  

11500 
30600 
16978 
45500 

9    . . 

PRESIDIO  OF  SAN  FRANCISCO 

12300 

9  

9   ..„ 

RAINBOW  MWD  ^ 

RAMONA  MWD 

14662 
34000 

9  

9 

REDDING.  CITY  OF  

REDLANOS  aiY  MUD-WATER  DIV  

72777 
69300 

9 

9 

RIALTO^ITY  

RINCON  DEL  DIABLO  MWD 

50072 
25350 

9  

ROSAMOND  COMMUNITY  SERV  DIST 

12000 

9 

ROSEVILLE,  CITY  OF  

ROSEVILLE  

ROWLAND  HEIGHTS 

47000 

9 

ROWLAND  WATER  DISTRICT  

62000 

9  

RUSSELL  VALLEY  MWD  

WESTLAKE  VILLAGE  

15000 

9  

SAN  DIEGUrrO  WD  

ENCINITAS  

FONTANA  

ROSEVILLE  _ 

BOULDER  CREEK  

35154 

9 

SAN  GABRIEL  VALLEY  WC-FONTANA  

29284 

9  

SAN  JUAN  SUBURBAN  WATER  DISTRICT 

45000 

9  

SAN  LORENZO  VALLEY  WTR  DIST  

20000 

9 

SANTA  ANA  HEIGHTS  WC 

SANTA  ANA 

10000 

9 

SANTA  BARBARA  WATER  DEPARTMENT  

SANTA  BARBARA  

90000 

9  

SANTA  CRUZ  WATER  DEPARTMENT  

SANTA  CRUZ  

80000 

9  

SANTA  FE  ID 

RANCHO  SANTA  FE 

25000 

9  

SANTA  MARGARITA  WATER  DISTRICT  

MISSION  VIEJO  

81000 

9  

SHASTA  DAM  AREA  PUD  

CENTRAL  VALLEY 

14000 

9  

9 

SOMERSET  MUTUAL  WATER  CO 

SOUTH  CAMANCHE  SHORE  

BELLFLOWER  

VALLEY  SPRINGS  

15000 
66000 

9 

SOUTH  COAST  WATER  DISTRICT 

LAGUNA  BEACH  

19000 

9 

SOUTH  TAHOE  PUD— MAIN  

SOUTH  LAKE  TAHOE 

46900 

9 

SOUTHERN  CA  WATER  CO— CORDOVA  WATER  SRV  

SAN  DIMAS  

41840 

9 

SOUTHERN  CALIFORNIA  WATER  CO 

PITTSBURG 

17884 

9 

SOUTHERN  CALIFORNIA  WATER  COMPANY— SIMI  

SIMI  VALLEY  

47532 

9 

9  

SUISUN  SOLANO  WATER  AUTHORITY  

THOUSAND  OAKS  WATER  DEPT  

VACAVILLE 

THOUSAND  OAKS 

22985 
40200 

9 

TRACY,  CITY  OF  

TRACY  

38000 

9 

TRl-CITIES  MUNICIPAL  WD  

SAN  CLEMENTE  

51000 

9 

UPLAND  CITY  OF   

UPLAND  

SAN  MARCOS       

64973 

g 

VALLECITOS  WD  '. 

39000 

g 

VENTURA  WATER  DEPARTMENT  

VENTURA       

97000 

9 

VISTA  I.D 

VISTA  

84042 

g 

WEST  COVINA-aTY,  WATER  DEPT 

WEST  COVINA                

20050 

g 

WEST  SACRAMENTO,  CITY  OF 

WEST  SACRAMENTO  

45000 

9 

WESTBOROUGH  COUNTY  WATER  DIST 

SOUTH  SAN  FRANCISCO 

RtVERSIDE 

11000 

9 

WESTERN  MWD  

41549 

9 

YUBA  CITY,  CITY  OF  

YUBA  CTTY  

30200 

9  

YUCAtPA  VALLEY  CWD  ID— A&2  

YUCAIPA              

32600 

9  

PUBLIC  UTILITY  AGENCY  OF  GUAM 

AGANA  

61750 

9  

PUBLIC  UTILITY  AGENCY  OF  GUAM 

AGANA 

11165 
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[By  Region.  State,  Public  Water  System  ID  #,  Name  of  Utility,  City,  and  Population] 


Reg. 

St 

PWSID 

9 

GU 

GU0000010 

9 

HI 

HI0000213 

9 

HI 

H 100001 30 

9 

NV 

NV0000011 

9 

NV 

NV0000015 

9 

NV 

NV0000076 

9 

NV 

NV0000158 

9 

NV 

NV0003004 

9 

NV 

NV0000175 

9 

NV 

NV0000211 

9 

TT 

TT3007035 

10  ... 

AK 

AK21 10342 

10  ... 

AK 

AK22 12039 

10  ... 

AK 

AK22 114^3 

10  ... 

ID 

ID2350014 

10  ... 

ID 

ID5420058 

10  ... 

OR 

OR4100012 

10  ... 

OR 

0R4 100047 

10  ... 

OR 

0R4 100055 

10  ... 

OR 

OR4100081 

10  ... 

OR 

OR4100100 

10  ... 

OR 

OR4100187 

10  ... 

OR 

OR4 100594 

10... 

OR 

0R4 100205 

10  ... 

OR 

0R4 100225 

10  ... 

OR 

0R4 100236 

10  ... 

OR 

0R4 100305 

10  ... 

OR 

0R4 100342 

10  ... 

OR 

0R4 100357 

10  ... 

OR 

0R4 100379 

10  ... 

OR 

0R41 00457 

10  ... 

OR 

0R41 00473 

10  ... 

OR 

0R4 100483 

10  ... 

OR 

OR4 100497 

10... 

OR 

OR4100513 

10... 

OR 

0R4 100528 

10... 

OR 

OR4100580 

10... 

OR 

OR4 100591 

10... 

OR 

0R4 100666 

10  ... 

OR 

OR4100668 

10  ... 

OR 

0R4 100720 

10... 

OR 

OR4 100768 

10... 

OR 

0R4 100869 

10... 

OR 

0R4 100878 

10  ... 

OR 

0R4 100944 

10  ... 

OR 

OR4100660 

10... 

WA 

WA5300050 

10  ... 

WA 

WA5302200 

10... 

WA 

WA5305600 

10  ... 

WA 

WA5308200 

10... 

WA 

WA53 12200 

10... 

WA 

WA5324050 

10  ... 

WA 

WA5348100 

10  ... 

WA 

WA5363450 

10... 

WA 

WA5363600 

10  ... 

WA 

WA5366400 

10  ... 

WA 

WA5369000 

10  ... 

WA 

WA5372250 

10  ... 

WA 

WA5379500 

10... 

WA 

WA5392500 

10  ... 

WA 

WA5399150 

Name 


U  S  NAVY  

DWS  MAKAWAO  

DWS  SOUTH  KOHALA 

BOULDER  CITY  WATER  COMPANY  

CARSON  CITY  WATER 

CITY  OF  HENDERSON  WATER  CO 

INCLINE  VILLAGE  GID ....„„, 

LAS  VEGAS  WASH  RESORT  

NORTH  LAS  VEGAS  UTILITIES  

SUN  VALLEY  WATER  AND  SAN  DIST  

DEPARTMENT  OF  PUBLIC  WORKS 

CITY  OF  JUNEAU , 

US  ARMY  FT  RICHARDSON  SHIP  CRK 

USAF  ELMENDORF  AFB  

LEWISTON  CITY  OF  

TWIN  FALLS  CITY  OF „ 

ALBANY.  CITY  OF 

ASHLAND  WATER  DEPARTMENT 

ASTORIA.  CITY  OF  

BEAVERTON,  PUBLIC  WORKS  DEPT 

BEND  WATER  DEPARTMENT 

CLACKAMAS  WATER  DISTRICT 

CLAIRMONT  WATER  DISTRICT 

COOS  BAY-NORTH  BEND  WATER  BD  

CORVALLIS,  CITY  OF  

COTTAGE  GROVE.  CITY  OF 

FOREST  GROVE.  CITY  OF  

GRANTS  PASS.  CITY  OF  „ 

GRESHAM  PWO-WATER  SECTION  

HILLSBORO.  FOREST  GROVE.  BEAVER-  ., 

LAKE  OSWEGO  MUNICIPAL  WATER 

LEBANON,  CITY  OF 

LINCOLN  CITY  WATER  DISTRICT 

MCMINNVILLE  WATER  &  LIGHT 

MEDFORD  WATER  COMMISSION 

MILWAUKIE.  CITY  OF  

OAK  LODGE  WATER  DISTRICT  

OREGON  CITY— SOUTH  FORK  W  B 

POWEl^L  VALLEY  ROAD  WATER  DIST 

ROCKWOOD  WATER  DISTRICT 

ROSEBURG.  CITY  OF— WINCHESTER 

SUBURBAN  EAST  SALEM  WATER  DIST  .... 

THE  DALLES.  {WATER  TREATMENT) 

TIGARD  WATER  DISTRICT  

WEST  LINN,  CITY  OF  _. 

WEST  SLOPE  WATER  DISTRICT  

ABERDEEN  WATER  DEPARTMENT 

ANACORTES,  CITY  OF 

BELLINGHAM-WATER  DIVISION.  CITY  OF  . 

BREMERTON  MUNICIPAL  UTIUTIES  

CENTRALIA  WATER  DEPT..  CITY  OF  

EVERETT  PUBLIC  WORKS  DEPT.  CITY  OF 

LONGVIEW  WATER  DEPARTMENT  

OLYMPIA  WATER  SYSTEM,  CITY  OF  

OLYMPIC  VIEW  WATER  DISTRICT  

PASCO  WATER  DEPARTMENT  

PORT  TOWNSEND.  CITY  OF 

RICHLAND.  CITY  OF 

SKAGIT  COUNTY  PUD  »1-0UDY  RES 
WALLA  WALLA  WATER  DIVISION 
YAKIMA  WATER  DEPT.  CITY  OF 


City 


MAKAWAO,  MAUI  

KAMUELA  

BOULDER  CITY  

CARSON  CITY  

HENDERSON  

INCLINE  VILLAGE 

BOULDER  CITY  

NO  LAS  VEGAS  ...„ 

SPARKS 

KOLONIA,  PONAPE.  E.C.I 

JUNEAU  

FT  RICHARDSON  

ELMENDORF  AFB  „. 

LEWISTON  

TWIN  FALLS 

ALBANY  

ASHLAND  

ASTORIA  

BEAVERTON  

BEND  

CLACKAMAS  _ 

OREGON  CITY 

COOS  BAY  

CORVALLIS 

COTTAGE  GROVE 

FOREST  GROVE  ... 

GRANTS  PASS  

GRESHAM  _. 

HILLSBORO 

WEST  LINN  

LEBANON  

LINCOLN  CITY  

MCMINNVILLE 

MEDFORD  

PORTLAND 

MILWAUKIE  

OREGON  CITY 

PORTLAND 

PORTLAND  

ROSEBURG  

SALEM  

THE  DALLES 

TIGARD 

WEST  LINN  

PORTLAND 

ABERDEEN  „. 

MT  VERNON  

BELLINGHAM  _. 

BREMERTON  

CENTRALIA  .._ ^.. 

EVERETT „„.., 

LONGVIEW  

OLYMPIA  „., 

EDMONDS u 

PASCO 

PORT  TOWNSEND  "!"""!!!! 

RICHLAND 

MT  VERNON  

WALLA  WALLA 

YAKIK4A 


Population 


1 


14300 

16375 

11344 

12500 

27060 

57000 

12735 

23000 

75900 

10000 

10000 

23965 

11500 

13100 

14052 

28400 

35000 

16500 

12300 

48974 

22000 

22060 

15000 

27000 

42000 

10000 

11900 

16200 

33000 

38722 

26985 

10400 

10300 

17500 

60429 

17900 

25000 

14500 

24215 

35000 

24000 

11000 

11800 

30324 

12600 

12000 

19500 

12110 

55684 

52000 

14000 

72480 

37815 

39949 

13082 

25015 

10500 

32600 

38921 

28130 

42860 


appendix  &-3.— classification  of  candidate  systems  u&ng  ground  water  which  may  be  subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  50,000  and  99.999  People 


PWSID 


PWS  NAME 


POPULATION 


REGION  II: 


6404 
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PWSID 


New  Jersey: 

NJ0251001  .. 

NJ0327001  .. 

NJ0408001  .. 

NJ0705001  .. 

NJ1 507005  .. 
NewYofV 

NY0000070  . 

NY0002819  . 

NY0002831    . 

NY0002832  . 

NY0003263  . 
region  III: 
Maryland: 

MDMD00200 

MD0020034  . 

Peonsytvanta 

PA1 460034  „ 

PA  1 460048.. 
REGION  IV: 
Alatama: 

AL0000681  .. 
Flonda: 

FL1 460506  .. 

FL2161344  .. 

FL3481482  ., 

FL3484132  .. 

FL3590159  .. 

FL3640275  .. 

FL3640287  .. 

FL4060163  .. 

FL4060167  . 

FL4060787  ., 

FL4060e45  . 

FL4061083  - 

FL4061121  .. 

FL4061129  . 

FL4061410  . 

FL4 130977  .. 

FL4 134357  .. 

FL4500145  „ 

FL4500351  .. 

FL4501124  ., 

FLS110198  . 

FL51 14069  . 

FL5360102  . 

FL5360313  . 

FL5360325  . 

FL5364048  . 

FL6271696  . 

FL6511361  . 

FL6580326  . 
Georgia: 

GA0950000 

GA2450004 
Kentucky: 

KYD300336. 
North  Carolina: 

NC0467035 
South  Carolina: 

SC2110001 
REGION  IV; 
Tennessee: 

TN0000299. 
REGION  V: 
Illinois: 

IL1 970450  .. 
Indiana- 

IN5248002  .. 


PWSNAME 


RIDGEWOOD  WATER  DEPT  RINGWOOD  TWP  . 

NJ  AMERICAN  W  CO  DELAWAR  PALMYRA 

CAMDEN  CITY  WATER  DEPT  CAMDEN  CITV  .... 
EAST  ORANGE  WATER  DEPT  EAST  ORANGE  , 
TOMS  RIVER  WATER  COMPANY  DOVER  TWP 


SCHENECTADY  CITY  WATER  WKS  SCHENECTADY 
EAST  MEADOW  WATER  DISTRICT  EAST  MEADOW  . 

JERICHO  WATER  DISTRICT  SYOSSET 

LEVITTOWN  WATER  DISTRICT  EAST  MEADOW  

SOUTH  HUNTINGTON  WO  HUNTINGTON  STAT  


16  DORSEY  ROAD  GLEN  BURNIE  -. 

SEVERNDALE-ANNE  ARUNDEL  DPW  SEVERNDALE 


NORTH  PENN  WATER  AUTHORITY  LANSOALE 

NORTH  WALES  WATER  AUTHORITY,  NORTH  WALES 


DOTHAN  WATER  DEPARTMENT  DOTHAN 


OKALOOSA  CO.  WTR.  4  SWR.  SYSTEM  FORT  WALTON  BEACH 

CITY  OF  JAX-MANDARIN  GRID  JACKSONVILLE  

WINTER  PARK,  CITY  OF  WINTER  PARK „, 

OCPU/EASTERN  WATER  SYSTEM  ORLANDO  , 

CASSELBERRY,  CITY  OF,  N,  S,  HP  CASSELBERRY 

DAYTONA  BEACH.  OTY  OF  DAYTONA  BEACH  , 

SOUTHERN  STATES  UTIUDELTONA  DELTONA  

BCOES  2A  POMPANO  BEACH  

BCOES  1A  LAUDERDALE  LAKES 

LAUDERHILL.  CITY  OF  LAUDERHILL „ 

MARGATE.  CITY  OF  MARGATE 

PEMBROKE  PINES  PEMBROKE  PINES 

PLANTATION,  CITY  OF  PLANTATION _ 

POMPANO  BEACH,  CITY  OF  POMPANO  BEACH  . — 

SUNRISE  »1,  Cmr  OF  SUNRISE  - 

NORTH  MIAMI,  CITY  OF  NORTH  MIAMI  

FKAA  FLORIDA  CITY  PLANT  FLORIDA  CITY . 

BOYNTON  BEACH  WTP  BOYTON  BEACH  

DELRAY  BEACH  WATER  DEPARTMENT  DELRAY  BEACH 

SEACOAST  UTIUTY  (HOOD  RO.  WTP)  PALM  BEACH  GARDENS 

NAPLES  WATER  DEPT  NAPLES  _ 

COLLIER  COUNTY  REGIONAL  WTP  NAPLES 

FORT  MYERS  WATER  DEPARTMENT  FORT  MYERS „. 

FLA.  CITIES  WATER-GREEN  MEADOWSFORT  MYERS  _ 

CAPE  CORAL,  CITY  OF  CAPE  CORAL  

LEE  COUNTY  UTIUTIES-SOUTH  FORT  MYERS  

SPRING  HILL  UTILITIES  SPRING  HILL  

PCUD-WEST  NEW  PORT  RICHEY  

SARASOTA-aTY  OF  SARASOTA 


ALBANY  ALBANY 

RICHMOND  COUNTY  AUGUSTA  .... 


0WENS80R0  MUNtOPAL  UTUJTES  OWENSBORO 
ONSLOW  COUNTY  WATER  SYSTEM  ONSLOW  CO  ., 
FLORENCE.  CITY  OF  FLORENCE 


JACKSON  WATER  SYSTEM  JACKSON 


JOLIET  JOLIET  „„ 

ANDERSON  WATER  DEPT  ANDERSON 


POPULATION 


60.100 
60,727 
50,000 
73,552 
78,840 

67,972 
50.000 
58.000 
50,000 
60,800 


65,000 
60,000 

69.072 
53,000 


60,825 

64,351 
60.875 
75,404 
76,373 
54,600 
79,664 
71,400 
72.350 
50,100 
50.500 
50.400 
64.100 
75.425 
90.100 
66.500 
65.903 
80.500 
61,125 
56.000 
54.695 
52.000 
86,000 
52,500 
61,500 
79.800 
58.000 
51.000 
99.548 
52,000 

85.000 
80.000 

57.695 

57,716 

58,569 


61.769 

78.000 
62,148 


r 
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PWSID 


IN5279013  .. 
Michigan: 

MI0000450  . 

MI0001995  . 

MI0004340  . 

MI0006910  . 
Minnesota: 

MN1550010 

MN1 690011 
Otiio: 

OH0901022 

OH0901712 

OH1204412 

CHI  300412 

OH31 00422 

OH5700712 

OH7601032 

OH7604512 
Wisconsin: 

Wl  15401 27  . 

WI2680238  ., 

WI6180230  ., 

WI6320309  .. 
region  VI: 
Arttansas: 

AR0000272 
Louisiana: 

LA1019029  .. 

LA1033019  .. 

LAI  079001  .. 
New  Mexico: 

NM3511707  . 
Texas: 

TX01 50249  .. 

TX0210001  .. 

TX0210017  .. 

TX2350002  .. 
REGON  VII: 
Indiana: 

IA0790074  ... 

IA31 26052  ... 

IA9778054  ... 

Missouri: 

MO3010181  . 
REGION  VIII: 
Utah: 

UT4900359  .. 
Wyoming: 

WY5600009. 
REGION  IX: 
Arizona: 

AZ0407096  .. 
California: 

CA01 10008  . 

CA0310300  . 

CA0410002  . 

CA1010003  . 

CA1910001   . 

CA1910019  . 

CA1910O26  . 

CA1910034  . 

CA1910036  . 

CA1910049  . 

CA1910070  . 

CA1910079  . 

CA1910092  . 

CA1910146  . 

CA1910152  . 


PWSNAME 


LAFAYETTE  WATER  WORKS  LAFAYETTE 


BATTLE  CREEK— VERONA  SYSTEM  BATTLE  CREEK 
E  LANSING  MERIDIAN  TWP  WAUTH  EAST  LANSING  , 

MICHIGAN  STATE  UNIVERSITY  EAST  LANSING 

WATERFORD  TOWNSHIP  WATERFORD 


ROCHESTER  MUNC  WATER  SUPPLY  ROCHESTER 
DULUTH  MUNICIPAL  WATER  SUPPLY  DULUTH  „, 

HAMILTON/SOUTH  WATER  PLANT  HAMILTON  

MIDDLETOWN  WATER  DEPARTMENT  MIDDLETOWN 

SPRINGFIELD  WATER  PLANT  SPRINGFIELD  .„_ _, 

CLERMONT  COUNTY  WATER.  PUB  BATAVIA  

CINCINNATI.  CITY  OF-BOLTON  PLANT  CINCINNATI  ... 

DAYTON.  CITY  OF-MIAMI  PLANT  DAYTON 

CANTON  SUGARCREEK  WTP  CANTON 

OHIO  WATER  SERVICE-MASSILLON  MASSILLON 


JANESVILLE  WATER  UTIUTY  JANESVILLE 
WAUKESHA  WATER  UTILITY  WAUKESHA  _ 
EAU  CLAIRE  WATERWORKS  EAU  CLAIRE  . 
LA  CROSSE  WATERWORKS  LA  CROSSE  .. 


PB/GENERAL  WATERWORKS  COMPANY  PINE  BLUFF 


UVKE  CHARLES  WATER  CO.  LAKE  CHARLES 

PARISH  WATER  CO..  INC.  BATON  ROUGE  

ALEXANDRIA,  CITY  OF  ALEXANDRIA  


LAS  CRUCES  MUNICIPAL  WATER  SYSTEM  LAS  CRUCES 

BEXAR  METRO  WTR  DIST— S  SANTONIO  SAN  ANTONIO  . 

BRYAN  CITY  OF  BRYAN  

TEXAS  A  4  M  UNIV/MAIN  CAMPUS  COLLEGE  STATION  .... 
VICTORIA  CITY  OF  VICTORIA  


POPULATION 


WATERLOO  WATER  WORKS  WATERLOO 
DUBUQUE  WATER  WORKS  DUBUQUE 
SIOUX  CITY  WATER  SUPPLY  SIOUX  CITY 


COLUMBIA  COLUMBIA 


PROVO  CITY  PROVO 


PEOPIA.  CITY  OF  PEORIA 


CITY  OF  PLEASANTON  PLEASANTON  ._ _ 

LSP  INDIAN  GRINDING  ROCKS.P.  ARNOLD , 

CAL— WATER  SERVICE  CO.— CHICO  CHICO 

CLOVIS.  CITY  OF  CLOVIS _ _ „ 

ALHAMBRA— CITY.  WATER  DEPT.  ALHAMBRA  _.. 

CITY  OF  CERRITOS  CERRITOS „ „ 

COMPTON— CITY.  WATER  DEPT.  COMPTON  .„ __ 

CITY  OF  DOWNEY  DOWNEY 

CAL.  WATER  SERVICE  CO.— EAST  LA.  MONTEBELLO  , 

HUNTINGTON  PARK— CITY  HUNTINGTON  PARK 

LOS  ANGELES  CO  WW  DIST  4  &  34— LANCASTER  ALHAMBRA 

LYNWOOD— CITY.  WATER  DEPT.  LYNWOOO 

MONTEREY  PARK— CITY.  WATER  DEPT.  MONTEREY  PARK  ..._ 

SANTA  MONICA— OTY.  WATER  DIVISION  SANTA  MONK^A  

SOUTH  GATE— CITY.  WATER  DEPT.  SOUTH  GATE 


50,525 

51.600 
75.500 
50.000 
66.692 

64.800 
87,000 

50.400 
60.000 
69.800 
64,152 
92.500 
67,000 
70.000 
67.000 

52.133 
56.985 
65.000 
51.000 


63.114 

80.000 
78,200 
65,000 

63.000 

82,257 
55.502 
50,000 
55.000 


66,467 
57,546 
80.505 

64,000 


86.000 
54.500 

50,618 

52,528 
51,000 
76.700 
60.004 
82,110 
53,300 
69.000 
91,444 
66.800 
52.000 
93379 
61,945 
58.000 
86.900 
79.170 


I 


6406  Federal  Register  /  Vol.  59,  No.  28  /  Thursday,  February  10.  1994  /  Proposed  Rules 


Appendix  B-3.— Classification  of  Candidate  Systems  Using  Ground  Water  Which  May  Be  Subject  to 
Requirements  Pertaining  to  Systems  Serving  Between  50,000  and  99.999  People— Continued 


PWSID 


CA1910174  . 
CA1910179  . 
CA1910199  . 
CA1910205  . 
CA1910211  . 
CA1910239  . 
CA2410009  . 
CA2710010  . 
CA3010003  . 
CA3010004  . 
CA3010037  . 
CA3010064  . 
CA3ei0069  . 
CA3410006  . 
CA34 10024  . 
CA3610012  . 
CA36 10024  . 
CA39 10004  . 
CA3910012  . 
CA41 10009  . 
CA41 10013  . 
CA4210011  . 
CA43 10001  . 
CA43 10005  . 
CA4310007  . 
CA4310009  . 
CA4310012  . 
CA4310020  . 
CA43 10022  . 
CA5410016  . 
CA56 10023  . 

Hawaii: 
HI000C360  .. 

region  X: 

Washington: 
WA5341997 


PWS  NAME 


SUBURBAN  WATER  SYSTEMS-WHITTER  LA  PUENTE 

BURBANK— CITY,  WATER  DEPT.  BURBANK  

CAL  DOMESTIC  WATER  CO.  WHITTER  

SUBURBAN  WATER  SYSTEMS— SAN  JOSE  LA  PUENTE  

PARK  WC— 6ELLFLOWER.  NORWALK  DOWNEY  

CITY  OF  LAKEWOOD  LAKEWOOD  

MERCED,  CITY  OF  MERCED  _ 

CWS— SAUNAS  SAN  JOSE  » 

CITY  OF  BUENA  PARK  BUENA  PARK  

MESA  CONSOLIDATED  WD  COSTA  MESA 

YORBA  LINDA  WATER  DISTRICT  YORBA  LINDA  

CITY  OF  WESTMINSTER  WESTMINSTER  

CITY  OF  FOUNTAIN  VALLEY  FOUNTAIN  VALLEY 

CITRUS  HEIGHTS  IRRIGATION  DISTRICT  CITRUS  HEIGHTS  

NORTHRIDGE  WATER  DISTRICT  SACRAMENTO  „ 

CHINO— CITY  OF  CHINO  ~ 

HESPERIA  WATER  DISTRICT  HESPERIA  

LODI.  CITY  OF  LOOl  

STOCKTON,  CITY  OF  STOCKTON  ~ 

CALIFORNIA  WTR  SERV  CO  SOUTH  SAN  FRANCISCO 

CITY  OF  DALY  CITY  DALY  CITY  

SANTA  MARIA  WATER  DEPARTMENT  SANTA  MARIA  

CALIFORNIA  WTR  SERV  CO  SAN  JOSE  

CITY  OF  MILPITAS  MILPITAS  

CITY  OF  MOUNTAIN  VIEW  MOUNTAIN  VIEW 

CITY  OF  PALO  ALTO  PALO  ALTO 

CITY  OF  SANTA  CLARA  SANTA  CLARA 

CITY  OF  SAN  JOSE— EVERGREEN/EDENVALE  SAN  JOSE v 

GREAT  OAKS  WATER  CO  INC  SAN  JOSE 

VISALIA— CALIF.  WTR  SERVICE  CO  VISALIA 

WATERWORKS  DISTRICT  NO.  8— SIMI  VALLEY  500  W.  LOS  ANGELES  AVE 


POPULATION 


PEARL  HARBOR  PEARL  HARBOR 


FEDERAL  WAY  WATER  &  SEWER  DISTRICT  FEDERAL  WAY 


51.255 

94,489 

54,000 

91.700 

67,739 

58,845 

60,187 

90,400 

68,800 

97,000 

70,000 

78,803 

53,691 

68,189 

72,400 

56,000 

53,200 

53,186 

92,000 

56.200 

92,31 1 

55,000 

71,300 

51,576 

67.460 

56,000 

93,600 

70,000 

62,853 

92,700 

72,344 

73,000 


89,000 


List  of  Subjects  in  40  CFR  Part  141 

Chemicals,  Intergovernmental 
relations.  Reporting  and  Recordkeeping 
requirements.  Water  supply. 

Dated:  January  24,  1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  141  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2 
300g-3,  300g-4,  300g-5,  300g-f .  300J-4. 
300)-9. 

2.  Section  141.2  is  proposed  to  be 
amended  by  adding  a  definition  for 
"Subpart  H  systems"  to  read  as  follows: 

§141.2    Definitions. 

Subpart  H  systems  means  public 
water  systems  using  surface  water  or 


ground  water  under  the  direct  influence 
of  surface  water  as  a  source  that  are 
subject  to  the  requirements  of  subpart  H 
of  this  part. 

3.  Section  141.74  is  proposed  to  be 
amended  by  adding  paragraphs  (a)(8), 
(9),  and  (10)  to  read  as  follows: 

S 1 41 .74    Analytical  and  ntonltorlng 
requirements. 

(a)  •  •  • 

(8)  Giardia  and  Cryptosporidium — 
ICR  Protozoan  Method,  as  described  in 
Appendix  D.  The  minimum  sample 
volume  must  be  140  Uters  for  source 
water  and  1 ,400  liters  for  treated  water. 

(9)  Total  Culturable  Viruses— ICR 
Virus  Method,  as  described  in  Appendix 
E.  The  minimum  sample  volume  must 
be  120  liters  for  source  water  and  1,200 
liters  for  treated  water. 

(10)  E.  coy/— EC  medium 
supplemented  with  50  jig/ml  of  4- 
methylumbelliferyl-beta-D-glucuronide 
(MUG),  as  specified  in  §  141.21(f)(6)(i) 
(In  this  method,  a  total  coliform-positive 
broth  culture  from  the  Multiple  Tube 
Fermentation  (MTF)  Technique 


(§  141.74(a)(2))  or  each  total  coliform- 
positive  colony  from  the  Membrane 
Filter  Technique  (§  141.74(a)(2))  is 
transferred  to  at  least  10  ml  of  EC  + 
MUG);  or  Nutrient  agar  supplemented 
with  100  ng/ml  of  MUG,  as  specified  in 
§  141.21(0(6)(ii),  except  that  E.  coli 
colonies  are  coiuited;  or  Minimal 
Medium  ONPG-MUG  Test,  oflen 
referred  to  as  the  Colilert  Test,  as 
specified  in  §  141.21(f)(6)(iii),  using  a 
five  or  ten  tube  Most  Probable  Number 
test. 


4.  A  new  Subpart  M  is  added  to  read 
as  follows: 

Subpart  M — Information  Collection 
Requirements  OCR)  for  Public  Water 
Systems 

§141.140    Microbiological  tCR  monitoring 
and  reporting  requirements  for  Subpart  H 
systems  serving  10.000  or  more  persons. 

(a)  Applicability.  (1)  The  requirements 
of  this  section  apply  to  subpart  H 
systems  that  serve  10,000  or  more 
persons. 
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(2)  Consecutive  systems.  If  a  system 
supplies  water  to  other  systems,  only 
the  supplier,  which  uses  raw  water  as  a 
source,  must  comply  with  this  section. 
In  detennining  population  served,  the 
supplier  must  include  the  population  of 
its  system  and  those  for  all  consecutive 
systems  that  do  not  further  disinfect  the 
water. 

(b)  Schedule.  Systems  required  to 
monitor  under  the  provisions  of 
§  141.141  (Disinfection  Byproduct  ICR 
Monitoring)  must  begin  monitoring  for 
this  section  and  §  141.141  in  the  same 
month. 

(1)  Subpart  H  systems  serving  100,000 
or  more  people  must  begin  monitoring 
no  earlier  than  three  months  after 
publication  of  the  final  rule  in  the 
Federal  Register  and  no  later  than 
October  1995.  Prior  to  the  start  of 
monitoring,  systems  must  arrange  to 
have  samples  analyzed  by  a  laboratory 
which  meets  the  "Standards  specified  in 
paragraph  (d)  of  this  section.  If  systems 
are  not  able  to  arrange  to  have  samples 
analyzed  by  a  laboratory  which  meets 
the  standards  specified  in  paragraph  (c) 
of  this  section  by  six  months  after 
publication  of  the  final  rule  in  the 
Federal  Register,  they  are  required  to 
notify  Technical  Support  Division, 
ATTN:  ICR  Laboratory  Coordinator 
(Micro),  OGWDW,  USEPA.  26  West 
Martin  Luther  King  Drive,  Qncinnati. 
OH  45268.  EPA  will  then  provide  a  list 
of  approved  labs  or  other  necessary 
guidance.  Once  a  system  has  begun 
monitoring,  it  must  continue  to  monitor 
for  18  consecutive  months.  All 
monitoring  must  be  completed  no  later 
than  March  31. 1997. 

(2)  Subpart  H  systems  serving  at  least 
10,000.  but  less  than  100,000  people, 
must  begin  monitoring  no  earlier  than 
three  months  after  publication  of  the 
final  rule  in  the  Federal  Register  and  no 
later  than  April  1996.  Prior  to  the  start 
of  monitoring,  systems  must  arrange  to 
have  samples  analyzed  by  a  laboratory 
which  meets  the  standards  specified  in 
paragraph  (c)  of  this  section.  If  systems 
are  not  able  to  arrange  to  have  samples 
analyzed  by  a  laboratory  which  meets 
the  standards  specified  in  paragraph  (d) 
of  this  section  by  nine  months  after 
publication  of  the  final  rule  in  the 
Federal  Register,  they  are  required  to 
notify  Technical  Support  Division, 
ATTN:  ICR  Laboratory  Coordinator 
(Micro),  OGWT)W,  USEPA.  26  West 
Martin  Luther  King  Drive,  Qncinnati, 
OH  45268.  EPA  will  then  provide  a  list 
of  approved  labs  or  other  necessary 
guidance.  Once  a  system  has  begim 
monitoring,  it  must  continue  to  monitor 
for  1 2  consecutive  months.  All 
monitoring  must  be  completed  no  later 
than  March  31, 1997. 


(c)  Monitoring  Bequirements — (1) 
Parameters.  Except  as  allowed  below, 
systems  must  sample  for  the  following 
parameters  for  the  period  specified  in 
paragraph  (b)  of  this  section  and  at  the 
frequency  and  location  specified  in  this 
paragraph,  using  the  analytical  methods 
specified  in  this  paragraph.  For  each 
sample,  systems  must  determine  the 
concentration  of  total  coliforms,  fecal 
coliforms  or  Escherichia  coli,  Giardia, 
and  Cryptosporidium.  In  addition,, 
subpart  H  systems  serving  100,000  or 
more  people  must  determine  the 
concentration  of  total  culturable  viruses. 

(2)  Frequency  and  sample  location,  (i) 
Subpart  H  systems  serving  100,000  or 
more  people  must  collect  one  sample 
per  month  of  the  source  water  at  the 
intake  of  each  plant  within  that  system. 
Subpart  H  systems  serving  at  least 
10.000  but  less  than  100,000  people 
must  collect  one  sample  every  otner 
month  of  the  source  water  at  the  intake 
of  each  plant  within  that  system.  The 
"intake"  is  defined  as  a  point 
subsequent  to  surface  water  runoff,  as 
determined  by  the  system,  but  before 
the  first  treatment  tftep  used  to  comply 
with  the  Ciardia/vinis  removals 
required  by  the  Surface  Water 
Treatment  Rule  (40  CFR  141,  subpart  H). 
If  a  plant  has  several  sources  or  intakes 
of  water,  the  system  must  sample  the 
blended  water  from  all  sources;  if  the 
system  determines  that  this  is  not 
possible  because  of  the  plant 
configuration,  the  system  must  sample 
the  source  with  the  expected  highest 
pathogen  concentrations. 

(ii)  Systems  serving  100.000  or  more 
people  that  (A)  detect  one  or  more 
Giardia  cyst.  Cryptosporidium  oocj'st.  or 
total  culturable  virus  in  one  liter  of 
water  during  the  first  twelve  months  of 
monitoring,  or  (B)  calculate  a  numerical 
value  of  the  pathogen  concentration 
equal  to  or  greater  than  1.00  p>er  liter, 
must  also  collect  one  sample  j>er  month 
of  the  finished  water,  beginning  in  the 
first  calendar  month  after  the  system 
teams  of  such  a  result  (E.g..  if  the 
numerical  value  is  <1.00,  the  system 
does  not  have  to  monitor  finished  water; 
if  the  value  is  >1.00,  the  system  must 
monitor  finished  water.)  For  each 
finished  water  sample,  systems  must 
determine  the  density  of  total  coliforms, 
fecal  coliforms  or  E.  coli,  Giardia, 
Cryptosporidium,  and  total  culturable 
viruses.  Systems  must  continue  finished 
water  monitoring  monthly  until  18 
months  of  source  water  monitoring  has 
been  completed. 

(iii)  Systems  required  to  monitor  total 
culturable  viruses  under  this  section 
that  do  not  detect  total  culturable 
viruses  during  the  first  12  months  of 
monitoring  are  not  required  to  monitor 


for  total  culturable  viruses  during  the 
last  six  months  of  monitoring. 

(iv)  Systems  required  to  monitor  total 
culturable  viruses  under  this  section 
that  have  tested  the  source  water  at  each 
plant  for  either  total  coliforms  or  fecal 
coliforms  at  least  five  times  per  week 
between  four  months  before  publication 
of  this  final  rule  in  the  Federal  Register 
and  two  months  after  publication  need 
not  monitor  for  total  culturable  viruses 
if:  (A)  The  density  of  total  coliforms  is 
less  than  100  colonies/ 100  ml  for  at 
least  90  percent  of  the  samples,  or  (B) 
the  density  of  fecal  coliforms  is  less 
than  20  colonies/ 100  ml  for  at  least  90 
percent  of  the  samples.  Coliform 
monitoring  data  must  be  reported  as 
required  in  paragraph  (d)  of  this  section. 
Systems  may  use  monitoring  conducted 
under  the  provisions  of  §  141.71(a)(1)  to 
meet  this  requirement.  Sy-stems  that 
elect  to  use  such  monitoring  must 
submit  separate  monitoring  reports  to 
meet  the  requirements  under  both 
subpart  H  and  this  section. 

(3)  Analytical  methods.  Methods  for 
total  coliforms,  fecal  coliforms,  Giardia 
and  Cnqptosporidium,  total  culturable 
viruses,  and  £.  coli  are  specified  in 
§  141.74(a)  (1).  (2).  (8),  (9)  and  (10), 
respectively.  Analysis  under  this  section 
for  microbiological  contaminants  shall 
be  conducted  by  laboratories  that  have 
received  approval  from  EPA  to  perform 
sample  analysis  for  compliance  with 
this  rule. 

(d)  Reporting.  (1)  In  addition  to 
reporting  specified  in  §  141.141,  systems 
serving  100.000  or  more  people  must 
report  data  and  information  in  the 
format  described  in  ap{>endix  A  using 
an  EPA-specified  computer  readable 
format  beginning  four  months  after 
starting  monitoring  and  monthly 
thereafter.  Systems  serving  between  at 
least  10.000  but  fewer  than  100,000 
people  must  report  raw  water  data  and 
information  (except  for  viruses)  in  the 
format  described  in  appendices  A  and  B 
beginning  four  months  after  starting 
monitoring  and  every  two  months 
thereafter. 

(2)  Systems  that  wish  to  avoid 
monitoring  for  total  culturable  viruses 
under  the  provisions  of 

§  141.140(c)(2)(iv)  must  report  the  dates 
and  results  of  all  total  coliform  and/or 
fecal  coliform  monitoring  not  later  than 
three  months  after  ICR  promulgation. 

(3)  All  reports  required  by  this 
paragraph  will  be  submitted  to 

.  Coordination  for 

electronic  reports  will  be  made  through 
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i  141.141    Disinfection  Byproduct  ICR 
Monttoiing. 

(a)  Applicability.  (1)  All  community 
and  nontransient  noncommunity  water 
systems  that  serve  a  population  of 
100,000  or  more  people  must  comply 
with  the  requirements  in  this  section. 
Community  and  nontransient 
noncommunity  water  systems  that  use 
only  ground  water  not  under  the  direct 
influence  of  surface  water  and  serve  a 
population  between  50,000  and  99,999 
people,  must  only  comply  with  the  total 
organic  carbon  (TOC)  monitoring 
requirements  at  the  entry  point  to  the 
distribution  system  as  indicated  in 
Table  1;  no  other  monitoring  in  this 
section  is  required  for  these  systems. 

(2)  Consecutive  systems,  (i)  Systems 
that  receive  only  some  of  their  water 
from  a  supplier  must  comply  with  all 
requirements  of  this  section. 

(ii)  Systems  that  receive  all  their 
water  from  a  supplier  and  further 
disinfect  this  water  must  comply  with 
the  monitoring  requirements  in  this 
section  associated  with  sampling 
locations  at  and  subsequent  to  the  entry 
point  to  the  distribution  system. 

(iii)  Systems  that  receive  all  their 
water  from  a  supplier  and  do  not  further 
disinfect  this  water  need  not  comply 
with  the  requirements  in  this  section. 

(3)  In  determining  population  served, 
systems  must  include  their  own 
population  and  populations  for  all 
consecutive  systems. 

(b)  Schedule.  Systems  required  to 
monitor  under  the  provisions  of 

§  141.140  (Microbiological  ICR 
Monitoring)  must  begin  monitoring  for 
this  se^on  and  §  141.140  in  the  same 
month,  except  as  noted  in  paragraph 
(b)(2)  of  this  section. 

(1)  Except  as  required  by  paragraph 
(b)(2),  systems  must  begin  monitoring 
no  earlier  than  [three  months  after 
publication  of  the  final  rule  in  the 
Federal  Register)  and  no  later  than 
October  1995.  Prior  to  the  start  of 
monitoring,  systems  must  arrange  to 
have  samples  analyzed  by  a  laboratory 
which  meets  the  standards  specified  in 
paragraph  (c)  of  this  section.  If  systems 
are  not  able  to  arrange  to  have  samples 
analyzed  by  a  laboratory  which  meets 
the  standards  specified  in  paragraph  (c) 
of  this  section  by  (six  months  after 
pubhcation  of  the  final  rule  in  the 
Federal  Register),  they  are  required  to 
notify  Technical  Support  Division, 
ATTN:  ICR  Laboratory  Coordinator 
(Chem).  OGWDW,  USEPA,  26  West 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268.  EPA  will  then  provide  a  Ust 
of  approved  labs  or  other  necessary 
guidance.  Once  a  system  has  begvm 
monitoring,  it  must  continue  to  monitor 
for  18  consecutive  months.  All 


monitoring  must  be  completed  no  later 
than  March  31,  1997. 

(2)  Subpart  H  systems  must  begin 
monitoring  for  source  water  TOC  [three 
months  after  publication  of  the  final 
rule  in  the  Federal  Register]  and 
continue  this  monitoring  until  all  other 
monitoring  required  by  this  section  is 
complete.  Community  and  nontransient 
nonconmiunity  water  systems  that  use 
only  ground  water  not  under  the  direct 
influence  of  surface  water  and  serve 
100,000  or  more  people  must  begin 
monitoring  for  finished  water  TOC 
[three  months  after  publication  of  the 
final  rule  in  the  Federal  Register]  and 
continue  this  monitoring  until  all  other 
monitoring  required  by  this  section  is 
complete.  Community  and  nontransient 
nonconununity  water  systems  that  use 
only  ground  water  not  under  the  direct 
influence  of  surface  water  and  serve  at 
least  50,000  but  fewer  than  100.000 
people  must  begin  monitoring  for 
finished  water  TOC  [three  months  after 
publication  of  the  final  rule  in  the 
Federal  Register]  and  continue  this 
monitoring  for  12  months. 

(c)  Monitoring  requirements.  All 
systems  must  obtain  representative 
samples  at  the  frequency  and  location 
noted  in  Table  1  of  this  section. 

(1)  Additional  requirements  for 
systems  using  chloramines.  Systems  that 
use  chloramines  for  treatment  must  also 
conduct  the  additional  sampling 
identified  in  Table  2  of  this  section. 

(2)  Additional  requirements  for 
systems  using  hypochlorite  solutions. 
Systems  that  use  hypochlorite  solutions 
for  treatment  must  also  conduct  the 
additional  sampling  identified  in  Table 
3  of  this  section. 

(3)  Additional  requirements  for 
systems  using  ozone.  Systems  that  use 
ozone  for  treatment  must  also  conduct 
the  additional  sampling  identified  in 
Table  4  of  this  section. 

(4)  Additional  sampling  requirements 
for  systems  using  chlorine  dioxide. 
Systems  that  use  chlorine  dioxide  for 
treatment  must  also  conduct  the 
additional  sampling  identified  in  Table 
5  of  this  section. 

(5)  Additional  information  reporting 
requirements  for  all  systems  serving  at 
least  100,000  people.  Such  systems 
must  also  report  the  applicable 
information  in  Table  6  of  this  section. 

(6)  Analytical  methods.  Systems  must 
use  the  methods  identified  in  Table  7  of 
this  section  for  conducting  analyses 
required  by  this  section.  Analysis  imder 
this  section  for  disinfection  byproducts 
shall  be  conducted  by  laboratories  that 
have  received  approval  from  EPA  to 
perform  sample  analysis  for  compliance 
with  this  rule. 


(d)  Reporting.  (1)  Systems  serving 
100,000  or  more  people  must  report  the 
required  data  and  information  in  Tables 
1-6  to  EPA,  using  an  EPA-specified 
computer  readable  format,  beginning 
two  months  after  starting  monitoring, 
and  every  month  thereafter.  At  the  time 
of  the  first  report,  subpart  H  systems 
must  submit  the  results  of  monthly 
source  water  TOC  monitoring  to  date 
and  subsequent  monthly  results  as  part 
of  subsequent  monthly  reports.  At  the 
time  of  the  first  report,  systems  that  use 
only  ground  water  not  under  the  direct 
influence  of  surface  water  and  serve  at 
least  100,000  people  must  submit  the 
results  of  monthly  finished  water  TOC 
monitoring  to  date  and  subsequent 
monthly  results  as  part  of  subsequent 
monthly  reports.  Systems  that  use  only 
ground  water  not  under  the  direct 
influence  of  surface  water  and  serve 
between  50,000  and  99.999  people  must 
submit  the  results  of  12  months  of 
finished  water  TOC  monitoring  not  later 
than  [date  17  months  after  ICR 
promulgation]. 

(2)  All  reports  required  by  this 
paragraph  will  be  submitted  to 

.  Coordination 

for  electronic  reports  will  be  made 
through . 

§141.142    Disinfection  Byproduct 
Precursor  Removal  ICR. 

(a)(1)  Applicability.  Except  for 
systems  meeting  one  or  more  criteria  in 
paragraphs  (a)  (2)  through  (4)  of  this 
section,  the  following  community  and 
nontransient  noncommunity  water 
systems  must  conduct  a  disinfection 
byproduct  precursor  removal  study 
(treatment  study): 

(i)  Subpart  H  systems  that  serve  a 
population  of  100,000  or  more;  and 

(ii)  Systems  that  serve  a  population  of 
50,000  or  more  that  use  only  ground 
water  not  under  the  direct  influence  of 
surface  water  and  add  a  disinfectant  to 
the  water  at  any  point  in  the  treatment 
process. 

(2)  Systems  that  use  chlorine  as  the 
primary  and  residual  disinfectant  and 
have,  as  an  annual  average  of  four 
quarterly  averages  (quarterly  averages 
are  the  arithmetic  average  of  the  four 
distribution  system  samples  collected 
under  the  requirements  of  §  141.141(c)), 
levels  of  less  than  40  (tg/1  for  total  THMs 
and  less  than  30  (i/l  of  HAA5.  are  not 
required  to  conduct  a  treatment  study. 

(3)  Subpart  H  systems  that  do  not 
exceed  a  TOC  level  of  4.0  mg/1  in  the 
treatment  plant  influent,  measured  in 
accordance  with  §  141.141(c)  and 
calculated  by  averaging  the  initial  12 
monthly  TOC  samples,  are  not  required 
to  conduct  a  treatment  study. 
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(4)  Groundwater  systems  that  do  not 
exceed  a  TOC  level  of  2.0  mg/1  in  the 
treated  water  at  the  entry  point  to  the 
distribution  system,  measured  in 
accordance  with  §  141.141(c)  and 
calculated  by  averaging  the  initial  12 
monthly  TOC  samples,  are  not  required 
to  conduct  a  treatment  study. 

(5)  For  systems  that  already  use  full 
scale  GAC  or  membrane  technology,  full 
scale  plant  data  must  be  submitted 
along  with  copies  of  any  prior  bench/ 
pilot  studies.  Systems  meeting  criteria 
for  avoiding  treatment  studies  must 
continue  to  monitor  as  prescribed  in 
§141.141. 

(b)  The  treatment  study  shall  consist 
of  bench-  and/or  pilot-scale  systems  for 
at  least  one  of  the  two  appropriate 
candidate  technologies  (GAC  or 
membrane  processes)  for  the  reduction 
of  organic  DBF  precursors.  The 
treatment  studies  shall  be  designed  to 
yield  representative  performance  data 
and  allow  the  development  of  treatment 
cost  estimates  for  different  levels  of 
organic  disinfection  byproduct  control. 
The  treatment  study  shall  be  conducted 
with  the  effluent  from  treatment 
processes  already  in  place  that  remove 
disinfection  byproduct  precursors  and 
TOC.  Depending  upon  the  type  of 
treatment  study,  the  study  shall  be 
conducted  in  accordance  with  the 
following  criteria. 

(1)  Bench-scale  testing  shall  be 
deHned  as  continuous  flow  tests  using: 
(i)  Rapid  small  scale  column  test 
(RSSCT)  for  GAC;  and  (ii)  Reactors  with 
a  configuration  that  yield  representative 
flux  loss  assessment  for  membranes. 
Tests  shall  be  preceded  by  particle 
removal  processes,  such  as 
micro  filtration. 

(A)  GAC  bench-scale  testing  shall 
include  the  following  information  on 
each  RSSCT:  pretreatment  conditions. 
GAC  type,  GAC  particle  diameter, 
height  and  dry  weight  (mass)  of  GAC  in 
the  RSSCT  column,  RSSCT  column 
inner  diameter,  volumetric  flow  rate, 
and  operation  time  at  which  each 
sample  is  taken.  At  least  two  empty  bed 
contact  times  (EBCTs)  shall  be  tested 
using  the  RSSCT.  These  RSSCT  EBCTs 
must  be  designed  to  represent  a  full- 
scale  EBCT  of  10  min  and  a  full-scale 
EBCT  of  20  min.  Additional  EBCTs  may 
be  tested.  The  RSSCT  testing  shall 
include  the  water  quality  parameters 
and  sampling  frequency  listed  in  Table 
8.  The  RSSCT  shall  be  run  until  the 
effluent  TOC  concentration  is  75%  of 
the  average  influent  TOC  concentration 
or  a  RSSCT  operation  time  that 
represents  the  equivalent  of  one  year  of 
full-scale  operation,  whichever  is 
shortest.  The  average  influent  TOC  is 
defined  as  the  running  average  of  the 


influent  TOC  at  the  time  of  effluent 
sampling.  RSSCTs  shall  be  conducted 
quarterly  over  one  year  in  order  to 
determine  the  seasonal  variation.  Thus, 
a  total  of  four  RSSCTs  at  each  EBCT  is 
required.  If,  after  completion  of  the  first 
quarter  RSSCTs,  the  system  finds  that 
the  effluent  TOC  reaches  75%  of  the 
average  influent  TOC  within  20  full- 
scale  equivalent  days  on  the  EBCT=10 
min  test  and  within  30  full-scale 
equivalent  days  on  the  EBCT=20  min 
test,  then  the  last  three  quarterly  tests 
shall  be  conducted  using  membrane 
bench-scale  testing  with  only  one 
membrane,  as  described  in  §  141.142 
(b)(1)(B). 

(B)  Membrane  bench-scale  testing 
shall  include  the  following  information: 
Fretreatment  conditions,  membrane 
type,  membrane  area,  configuration, 
inlet  pressure  and  volumetric  flow  rate, 
outlet  (reject)  pressure  and  volumetric 
flow  rate,  permeate  pressure  and 
volumetric  flow  rate,  recovery,  and 
operation  time  at  which  each  sample  is 
taken.  A  minimum  of  two  different 
membrane  tyf>es  with  nominal 
molecular  weight  cutoffs  of  less  than 
1000  must  be  investigated.  The 
membrane  test  system  must  be  designed 
and  run  to  yield  a  representative  flux 
loss  assessment.  Membrane  tests  must 
be  conducted  quarterly  over  one  year  to 
determine  the  seasonal  variation.  Thus, 
a  total  of  four  membrane  tests  with  each 
membrane  must  be  run.  The  membrane 
bench-scale  testing  shall  include  the 
water  quality  parameters  and  sampling 
frequency  listed  in  Table  9  of  this 
section. 

(2)  Pilot-scale  testing  shall  be  defined 
as  continuous  flow  tests:  (i)  Using  GAC 
of  particle  size  representative  of  that 
used  in  full-scale  practice,  a  pilot  GAC 
column  with  a  minimum  inner  diameter 
of  2.0  inches,  and  hydraulic  loading  rate 
(volumetric  flow  rate/column  cross- 
sectional  area)  representative  of  that 
used  in  full-scale  practice;  and  (ii)  using 
membrane  modules  with  a  minimum  of 
a  4.0  inch  diameter  for  spiral  wound 
membranes  or  equivalent  membrane 
area  if  other  configurations  are  used. 

(A)  GAC  pilot-scale  testing  shall 
include  the  following  information  on 
the  pilot  plant:  Fretreatment  conditions, 
GAC  type,  GAC  particle  diameter, 
height  and  dry  weight  (mass)  of  GAC  in 
the  pilot  column,  pilot  column  inner 
diameter,  volumetric  flow  rate,  and 
operation  time  at  which  each  sample  is 
taken.  At  least  two  EBCTs  shall  be 
tested,  EBCT=10  min  and  EBCT=20 
min.  using  the  pilot-scale  plant. 
Additional  EBCTs  may  be  tested.  The 
pilot  testing  shall  include  the  water 
quality  parameters  listed  in  Table  10  of 
this  Section.  The  pilot  tests  shall  be  run 


until  the  effluent  TOC  concentration  is 
75%  of  the  average  influent  TOC 
concentration,  with  a  maximum  run 
length  of  one  year.  The  average  influent 
TOC  is  defined  as  the  running  average 
of  the  influent  TOC  at  the  time  of 
sampling.  The  pilot-scale  testing  shall 
be  sufficiently  long  to  capture  the 
seasonal  variation. 

(B)  Membrane  pilot-scale  testing  shall 
include  the  following  information  on 
the  pilot  plant:  Fretreatment  conditions, 
membrane  type,  configuration,  staging, 
inlet  pressure  and  volumetric  flow  rate, 
outlet  (reject)  pressure  and  volumetric 
flow  rale,  permeate  pressure  and 
volumetric  flow  rate,  recovery, 
operation  time  at  which  each  sample  is 
taken,  recovery,  cross  flow  velocity, 
recycle  flow  rate,  backwashing  and 
cleaning  conditions,  and 
characterization  and  ultimate  disposal 
of  the  reject  stream.  The  membrane  test 
system  must  be  designed  to  yield  a 
representative  flux  loss  assessment.  The 
pilot-scale  testing  shall  be  sufficient  in 
length  and  conducted  throughout  the 
year  in  order  to  capture  the  seasonal 
variation,  with  a  maximum  run  length 
of  one  year.  The  pilot  testing  shall 
include  the  water  quality  parameters 
listed  in  Table  11. 

(3)  For  either  the  bench-  or  pilot-scale 
tests,  systems  must  collect  influent 
water  samples  at  a  location  before  the 
first  point  at  which  oxidants  or 
disinfectants  that  form  chlorinated 
disinfection  byproducts  are  added.  If  the 
use  of  these  oxidants  or  disinfectants 
precedes  any  full-scale  treatment 
process  that  removes  disinfection 
byproduct  precursors,  then  bench-  and 
pilot-scale  treatment  processes  that 
represent  these  full-scale  treatment 
processes  are  required  prior  to  the  GAC 
or  membrane  process. 

(4)  Simulated  distribution  system 
(SDS)  conditions  with  chlorine  will  be 
used  prior  to  the  measurement  of  THMs, 
haloacetic  acids  (six)  {HAA6).  TOX,  and 
chlorine  demand.  These  conditions 
should  be  based  on  the  site  specific  SDS 
sample  as  defined  in  §  141.141(c)  (Table 
1)  with  regards  to  holding  time, 
temperature,  and  chlorine  residual.  If 
chlorine  is  not  used  as  the  final 
disinfectant  in  practice,  then  a  chlorine 
dose  should  be  set  to  yield  a  free 
chlorine  residual  of  at  least  0.2  mg/1 
after  a  holding  time  equal  to  the  longest 
period  of  time  the  water  is  expected  to 
remain  in  the  distribution  system  or  7 
days,  whichever  is  shortest.  The  holding 
time  prior  to  analysis  of  THMs,  HAA6, 
TOX.  and  chlorine  demand  shall  remain 
as  that  of  the  SDS  sample  as  defined  in 

§  141.141(c)  (Table  1). 

(5)  For  systems  with  multiple  source 
waters,  bench-  or  pilot  scale  testing 
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shall  be  required  for  each  treatment 
plant  that  serves  a  population  greater 
than  that  sat  forth  in  §  141.142(a)  and 
use  other  source  waters  that  exceed  the 
TOC criteria  set  forth  in  §  141.142(a)(l} 
unless  the  source  waters  are  of  similar 
water  quahty. 

(Note:  Guidance  Manual  will  specify) 


(6)  AH  systems  conducting  bench  or 
pilot  scale  studies  must  report  the 
additional  information  in  Table  6  of 
§  141.141  as  appropriate  for  source 
water  and  treatment  processes  that 
precede  the  bench/pilot  systems.  This 
information  is  to  be  reported  for  full- 
scale  pretreatment  processes  and  for 


pilot-  or  bench-scale  pretreatment 
processes  where  appropriate. 

(c)  Schedule.  Systems  must  begin  the 
disinfection  byproduct  precursor 
removal  study  not  later  than  (date  18 
months  following  promulgation)  and 
submit  the  report(s)  of  the  completed 
study  to  EPA  not  later  than  September 
30.  1997. 


Table  1.— Sampling  Points  for  All  Systems 


Sampiing  point 


Anatysesi 


Frequency 


Treatment  Plant  Infloent ' 


Treatment  Plant  Influent  (optional  for  waters  witti  higti 
oxidant  demand  due  to  the  presence  o4  irxxgamcs). 

Treatment  Ptant  Influent _ 

After  Air  Stripping 

Before  and  After  FMratiort 


At  each  Point  of  Disir^tections 


At  End  of  Each  Process  in  wtiich  Chlonne  is  AppOed  ... 
After  Filtration  (tf  Chtorme  is  Applied  Prior  to  Filtration) 
Entry  Point  to  Distntxtfion  System „ 


Entry  Pom!  to  Distribution  System 

4  THM  Compiiance  Monifonng  Potnts  in  Distribution 
System  (1  sampie  po<nt  wiil  be  chosen  to  correspond 
to  the  SOS  sampie^.  1  wifl  be  chosen  at  a  n^aximum 
detenooo  time,  arxJ  tf>e  remairung  2  wiU  t)e  represent- 
ative of  Itie  dtstrixjtion  system). 


pl-l,   AikaJinrty,   Turtiidity,  Temperature,   Caictum  and 

Total  Hardness.  TOC.  UV^v*.  Bromide,  and  Ammonia. 

Optional  oxidant  demand  test  _ 

TOX „ _ „ 

Amrrtonia  .„ „ „ 

pH,  Alcaiinity.  Turt>idity,  Temperatue,  Calcium  and 
Totaf  Hardness,  TOC,  and  UV-**. 

pH,  Alkalinity.  Turtidrty,  Temperature.  Calcium  and 
Total  Hardness.  TOC.  and  UVj,*. 

Disinfectant  ResMJuai^ 

THMa,  HAAs(6).  HANs.  CP.  HK,  CH,  and  TOX  

pH,  Alkalinity,  Turbidrty,  Temperature,  Calcium  and 
Total  Hardness,  TOC,  UV2J4.  and  Disinfectant  Resid- 
uals. 

THMs.  HAAs(6).  HANs,  CP.  HK.  CH.  TOX.  and  SDS<  .. 

THMs,  HAAs  (6).  HANs.  CP.  HK.  CH,  TOX,  pH,  Tenv 
perature,  Alkalirvty,  Total  Hardness  and  Disinfectant 
Residual  3< 


Monthly. 

Monthly. 

Quarterly. 

Monthly. 

Monthly. 

Monthly. 

Monthly. 

Quarterly. 

Monthly. 


Quarterly. 
Quarterly. 


"TOC:  total  organic  carbon.  UVrv,:  absorbance  o*  uttravtotet  ligfit  at  254  nanorrwters.  THMs:  chloroform,  bromodichloromethane, 
dibromochJoromethane.  and  bromoform.  HAA$(6);  mono-,  di-,  and  tnchkxoacetic  acid;  niorx>-,  and  di-  bromoaeetic  acid;  and  bromochioroacetic 
acKJ.  HANs:  dK;hJoro-.  tnchtoro-,  bromochtoro-,  and  dibromo-  acetonrtnte.  CP:  chiofopicrin.  HK:  1.1-d>chloropropanone  and  1.1.1- 
tnchtoropropanone.  CH:  cWoraJ  hydrate.  TOX:  tola!  organic  hahde.  SOS:  simulated  distribution  system  test 

'  For  utHities  using  ozone  or  chtonne  dioxide.  Tables  4  arxl  5,  respectivety,  show  additional  monitoring  requirements  at  this  sampling  point 

'  Free  chkxwe  residual  will  be  measured  in  systems  using  free  chlorine  as  the  residual  disinfectant;  total  chlorine  residual  will  be  measured  tn 
systems  usmg  chiorammes  as  ttie  residual  disinfectant 

«The  simulated  dBtribution  system  test  sample  wiR  be  stored  in  such.a  manner  that  it  can  tie  compared  to  ttie  results  from  one  ol  the  distritxi- 
tion  system  sampling  points.  This  distribution  system  sampling  point  will  be  selected  usir>g  the  following  criteria:  1)  No  additional  disinfectant 
added  between  it  and  the  treatment  ptarrt;  2)  Approximate  detention  time  of  water  is  availatjle;  and  3)  No  btendmg  with  water  from  other  sources. 
The  SOS  sample  wil  be  analyzed  for  THMs,  HAAs(6).  HANs,  CP,  HK,  CH.  TOX.  pH  and  disinlecfant  residual. 

'  A  ground  water  system  with  multiple  we9s  from  the  same  aquifer  is  onfy  required  to  monitor  TOC  from  one  sampling  point  A  ground  water 
system  with  multiple  wells  from  c*tferent  aquriers  must  co«ect  at  least  one  sampie  from  each  aquifer  and  determine  which  two  aquifers  have  the 
highest  TOC  concentrations;  thereafter,  the  system  must  sample  TOC  from  these  two  aquifers. 

Table  2.— Additional  Sampling  Required  of  Systems  Using  Chloramines 


Sampling  point 

Analyses 

Frequency 

Entry  Point  to  Distribution  System  

Cyanogen  Ctiloride 

Quarterly. 
Quarterly. 

One  THM  Compliance  Mor^rtormg  Sample  Pomt  Representing 
a  Maximum  Detention  Time  m  Distribution  System. 

Cyanogen  Chtonde „ 

Table  3.— Additional  SampRng  Required  of  Systems  Using  Hypochlorite  Solutions 


Sampfing  point 

Analyses 

Frequency 

Treatment  Plant  Influent ., 

HypocWonte  Stock  Sohition     

Entry  Point  to  Distribution  System  „ 

Chtorafe 

pH,  Temperature,  Free  Residual  Chlorine,  and 

Chlorate. 
Chlorate _.._ _ 

Quarterly. 
Ouarterty. 

Quarterly. 

Table  4.— Additional  Sampling  Required  of  Systems  Using  Ozone 


Sampling  point 


Ozone  Contactor  Influent  _. 
Ozone  Contactor  Influent 


Analyses 


pH,   Afcafirifty,   Turbidity.  Temperature,   Calcium  and 

Total  Hardness.  TOC,  UVj,*.  Bromide,  and  Ammonia 

Aldehydes'  and  AOOBOOC2  ._ „ 


Frequency 


Monthly. 
Quarterly. 
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Table  4.— Additional  Sampung  Required  of  Systems  Using  Ozone— Continued 


Sampling  point 


Ozone  Contacfof  Effluent 

Ozone  Contactor  Effluent „.... 

Before  Filtration 

Entry  Point  to  Distritxjtion  System 
Entry  Point  to  Distribution  System 


Analyses 


Ozone  Residual 

Aldehydes'  and  AOC/BDOC^ 

Ozone  Residual 

Bromate  , 

Aldehydes'  and  AOC/BDOO 


Frequency 


Monthly. 

Quarterly. 

Monthly. 

Monthly. 

Quarterly. 


fJi^r.l^Sto^r'S^SS^tVo^^^  ^''-  '^^'^'^-  acetaldehyde.  butanal.  propana..  pentanal.  glyoxal.  and  methyl  gtyoxal. 

2  Analysis  or  sutjmission  of  data  for  assimilable  organic  carbon  (AOC)  or  biodegradeabte  organic  carbon  (BDOC)  is  optional. 

Table  5.— Additional  Sampling  Required  of  Systems  Using  Chlorine  Dioxide 


Sampling  point 


Treatment  Plant  Influent 

Before  each  Chlorine  Dioxide  Application 


Before  First  Chlorine  Dioxide  Application  

Before  Application  of  Ferrous  Salts,  Sulfur  Reducing 
Agents,  or  GAC. 

Before  Downstream  Chlorine/CWoramine  Application 

Entry  Point  to  Distribution  System  „ 

Entry  Point  to  Distribution  System  

3  Distritxjtion  System  Sampling  Points  (1  near  first  cus- 
tomer, 1  in  middle  of  distribution  system,  and  1  at  a 
maximum  detention  time  in  tfie  system). 


Analyses 


Chlorate 

pH,   Alkalinity,    Turt)idity,   Temperature,   Calcium 
Total  Hardness,  TOC,  UV254,  arxl  Bromide. 

Aldehydes'  andA0C/BD0C2 

pH.  Chlonne  Dioxide  Residual,  Chlorite,  Chlorate  ... 


and 


Aldehydes'  andA0C/BD0C2 

Chlorite,  Chlorate,  Chlorine  Dioxide  Residual,  Bromate  . 

Aldehydes'  andAOC/BDOC* 

Chlorite,  Chlorate,  Chlorine  Dioxide  Residual.  pH,  and 
Temperature. 


'  The  aldehydes  to  be  included  in  this  analysis  are:  formaldehyde,  acetaldehyde 
Measurement  of  other  aldehydes  is  optional. 
2  Analysis  or  submission  of  data  for  AOC  or  BDOC  is  optional. 


Frequency 


Quarteriy. 
Monthly. 

Quarteriy. 
Monthly. 

Quarteriy. 
Monthly. 
Quarterly. 
Monthly. 


butanal,  propanal.  pentanal.  glyoxal,  and  methyl  glyoxal. 


Table  6.— Treatment  Plant 
Information 

Utility  Information: 
Utility  Name 
Mailing  Address 

Contact  Person  &  Phone  Number 
Public  Water  Sifljply  Identification  Number 

FRDS  (PWSID) 
Population  Served 

Plant  Information: 
Name  of  plant 
Design  flow  (MGD) 

Annual  minimum  water  temperature  (C) 
Annual  maximum  water  temperature  (C) 
Hours  of  operation  (hours  per  day) 

Source  Water  Information: 
Name  of  source 
Type  of  source  (One  of  the  following) 

1  River 

2  Stream 

3  Reservoir 

4  Lake 

5  Ground  water  under  ttie  direct  influ- 
ence of  surface  water 

6  Ground  water 

7  Spring 

8  Purchased  from  Utility  Name,  FRDS 
PWSID 

90ther 
Surface  water  as  defined  by  SWTR  (YES/ 

NO) 
Monttily    Average    Flow   of   this    Source 

(MGD) 
Upstream  sources  of  microbiological  corv 

tamination 

Wastewater  plant  discharge  in  watershed 
(yes/no) 

Distance  from  intake  (miles) 


Table  6.— Treatment  Plant 
Information— Continued 

Monthly  average  flow  of  plant  discharge 
(MGD) 
Point  source  feedtots  in  watershed  (yes/no) 
Distance  of  nearest  feedlot  discharge  to 
intake  (miles) 
Non-point  sources  in  watershed 

Grazing  of  animals  (yes/no) 
Nearest   distance    of    grazing    to    intake 
(miles) 

Plant  Influent:  (ICR  influent  sampling  point) 
Monthly  average  flow  (MGD) 
Monthly  peak  houriy  fkjw  (MGD) 
Flow  at  time  of  sarnpling  (MGD) 

Plant  Effluent:  (ICR  effluent  sampling  point) 
Monthly  average  flow  (MGD) 
Monthly  peak  houriy  flow  (MGD) 
Fkjw  at  time  of  sanipling  (MGD) 

Sludge  Treatment; 
Monthly  average  solids  productron  (lb/day) 
Installed  design  sludge  handling  capacity 
(lb/day) 

General  Process  Parameters: 
The  following  will  be  requested  for  all  unit 
processes. 
Number  of  kJentical  parallel  units  in- 
stalled. 
Number  of  klentical  parallel  units  in 
service  at  time  of  sampling. 
The  following  parameters  will  be  requested 
for  all  unit  processes  except  chemical 
feeders. 
Design  fk>w  per  unit  (MGD) 
Lk}uk)  volume  per  unit  (galk>ns) 
Tracer  study  ftow  (MGD) 


Table  6.— Treatment  Plant 
Information — Continued 

T50  (minutes) 
TIO  (minutes) 


Presedimentation  Basin: 
Surface  loading  at  design  flow  (gpnrVfl  *) 

Chemical  Feeder: 
Type  of  feeder  (one  of  the  following) 

1  Liquid 

2Gas 

3Dry 
Capacity  of  each  unit  (lb/day) 
Purpose  (one  or  more  of  the  tolk>wing) 

1  Coagulation 

2  Coagulation  aid 

3  Corrosion  control 

4  Dechlonnatk>n 

5  Disinfection 

6  Filter  aid 

7  Fluoridation 

8  Oxidation 

9  pH  adjustment 

10  Sequestration 

11  Softening 

12  Stabilization 

13  Taste  and  odor  control 

14  Other 


Chemical  Feeder  Chemicals: 
lowing) 

•  Alum 

•  Anhydrous  ammonia 

•  Ammonium  hydroxide 

•  Ammonium  sulfate 

•  Cak^ium  hydroxide 

•  Cak:tum  hypochJorite 

•  Cak^ium  oxide 

•  Carton  dioxide 


(one  of  the  fol- 
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Table  6.— Treatmewt  Plant 
Information— Continued 

•  Chtonne  dioxide — acid  chionte 

•  Chtorme  dioxide— chtonne/chtonte 

•  Chkxine  gas 

•  Feme  cMonde 

•  Ferric  sulfate 

•  Ferrous  sutfate 

•  Ozone 

•  PotyaJuminum  chloode 

•  Sodium  cart>onale 

•  Sodium  chlonde 

•  Sodium  fluofKJe 

•  Sodium  hydroxide 

•  Sodwm  hypochionte 

•  Sodium  hexametaphosphate 

•  Sodium  silicale 

•  Sutfunc  ac(d 

•  Zinc  o-thophosphale 

•  Other 
Notes: 

1 .  The  above  list  is  intended  to  be  a  corrv 
prehensive  list  o<  chemicals  used  at 
water  treatnwnt  plants.  If  the  name  ot  a 
chemical  does  not  appear  in  the  Itst  then 
"Other  Chemical"  formation  w*  be  re- 
quested. 

2.  Formulas  arxj  feed  rate  un«ts  wiO  be  irv 
ciuded  m  data  leportng  solNware. 

MontNy  average  teed  rale  based  on  inven- 
tory (mg/L) 
Feed  rate  at  time  of  sampling  (mg/L) 

Other  Chenwat: 
Note:  In  addMon  to  Oemicat  Feeder  infor- 
mation the  following  wiO  be  requested  tor 
any  chemical  not  irKluded  in  the  Chemi- 
cal Feeder  list  of  chemicate. 
Trade  name  of  chemical 
Formula 
Marujfacturer 

Rapid  Mix: 
Type  o(  mi^'er  (one  ol  tfie  following) 

1  Mectv^ 'ical 

2  Hydraulic  jump 
3Static 
40ther 

If  mechanicat  horsepower  ol  motor 
H  hydraulic:  head  loss  (ft) 
If  static:  head  loss  (ft) 

Flocculation  Basirr. 
Type  of  mixer  {one  of  the  following) 

1  Mechanical 

2  Hydraulic 
30ther 

If  mechanicat:  Muing  power  (HP) 
If  hydraulic:  head  loss  (ft) 

S€<imentatJon  Basin; 
Loadir^g  at  Design  Flow  (gpm/VP) 
Depl(ft) 

Filtration: 
Loading  at  Design  Flow  (gpm/VP) 
Media  Type  (one  or  more  of  the  following) 

1  Anthracite 

2GAC 

3Gamet 

4Sand 

SOther 
Depth  of  top  media  On) 
It  more  than  1   media:  Depth  of  second 

media  (In) 


Table  6.— Treatment  Plant 
Information— Continued 

if  more  than  2  media:  DepVi  o(  third  me<fia 
(in) 

If  more  tt^an  3  media  Depth  of  fourth 
media  (in) 

If  GAC  media-  Caibon  levMcement  fre- 
quency (months): 

Water  depth  to  top  of  media  (ft) 

Depth  from  top  of  media  to  bottom  of  back- 
wash trough  (ft) 

Backwash  Frequency  (hours) 

Bac>(wash  volume  (gaftorts) 

Contact  Basm:  (Stable  liquid  level) 
Baffling  Type  (or>e  of  the  foBowing  as  de- 
ftr>ed  in  SWTR  guidarv»  manual) 

1  Ur*)afHed  (mixed  tank) 

2  Poor  (irrtet/outtet  only) 

3  Average  (Inlet/Outtet  arxl  intermedtate) 

4  Superior  (Serpentine) 

5  Perfect  (Plug  flow) 

Clearwell:  (Variable  Kquid  leveO 
Baffling  Type  (or>e  of  the  foiowwig  as  de- 
fined in  SWTR  guidarx*  manual) 

1  Unbaffled  (mixed  tank) 

2  Poor  (inlet/outlet  only) 

3  Average  (Utiet/Outlet  and  mtermediale) 

4  Supenor  (Serpentine) 

5  Perfect  (Plug  flow) 
Minimum  liquid  volume  (gallons) 

Liquid  volume  at  time  of  tracer  study  (gal- 
lons) 

Ozone  Contact  Basin: 

Basm  Type 

1  OverAJnder  (Diffused  O3) 
2  Mixed  (Turb«r)e  Oa) 

Nurnber  of  Stages 

CT  (min  mg/L) 

EPA  requests  comments  on  the  design 
ar>d  operating  paramenters  to  be  re- 
ported for  ozone  contact  basins. 

Tube  SetOer 
Surface  loadrtg  at  design  flow  (gpm/n  ■) 
Tutie  angle  from  honzontal  (degrees) 

Upftow  Clanfier 
Design  horse  power  of  turtDine  mixer  (HP) 
Surface  loadmg  at  design  flow  (gpm/fl  •) 
Special  Equipment  (none,  one.  or  more  of 
the  following) 

1  Lamella  plates 

2  Tubes 

Plate  Settler 
Surtace  loading  at  design  flow  (gprrvH^) 

DE  Filter 
Surface  loading  at  design  flow  (gprrVTt  ^) 
Precoat(tbm') 
Bodyfeed  (mg/L) 
Run  length  (hours) 

Granular  Actrvaled  C^arbon: 
Empty  bed  corrtact  time  at  design  flow 

(minutes) 
Design  regeneration  trequeiKy  (days) 
Actual  regeneration  frequency  (days) 

Membranes: 
Type  (one  of  ttw  following) 


Table  6.— Treatment  Plant 
Information — Continued 

1  Reverse  osmosis 

2  Narxifiltration 

3  Ultrafiltration 

4  MicrofAration 

5  ElectrodMysis 

6  Other 

Name  of  other  type 

Membrane  type  (one  of  the  foHowing) 

1  Cellulose  acetate  arxl  derivatives 

2  Polyamides 

3  Tttrrvfitm  composite 

4  Other 

Name  of  other  membrane  type 
Molecular  weight  cutoff  (gm/mole) 
Corrfrguration  (one  of  the  following} 

1  Spiraf  wound 

2  Hollow  fiber 
3Tut)e 

4  Plate  and  frame 
SOther 

Name  of  other  configuration 
Design  fhjx  (gpd/tP) 
Design  pressure  (psi) 

Purpose  of  n^mbrarve  unit  (of>e  or  more  of 
the  lollowTng) 

1  Softening 

2  Desalirution 

3  Organic  removal 
40lher 

5  Corrtaminant  removal — rame  of  cor>- 
taminant 

Percent  recovery  (%) 
Operating  pressure  (psi) 

Air  Stnpping: 
Packing  height  (ft) 
Design  liquid  k>ading  (gprrvft^) 
Design  air  to  water  ratio 
Type  of  packing  (nan>e) 
Nominal  size  of  packing  (inch) 
Operating  air  flow  (SCFM) 

Adsorption  Clanfier 
Surface  toading  at  design  flow  (gpm/ft?) 

Dissolved  Air  Fkstatiort: 
Surface  toading  at  design  ftow  (gmp/f|s) 

Stow  Sand  Filtration: 
Surface  toading  at  design  tknn  (gpd/fts) 

Ion  Exchar>ge: 
Purpose  (one  or  more  of  the  foUowina) 

1  Softening 

2  Contaminant  removal 
Contamvuuit  name 
Media  type  (Name) 

Design  exchange  capacity  (equ/ft^) 
Surface  loadir>g  at  design  flow  (gpnWfP) 
Bed  depth  (ft) 
Reger)erant  Name  (or>e  of  ttie  foMowing) 

1  Sodium  Chtorkle  (NaCI) 

2  Sulfuric  Add  (H-SO4) 

3  Sodium  Hydroxide  (NaOH) 
40ther 

If  other  Name  and  formula 
Operating  regeneration  frequency  (hr) 
Regenerant  concentration  (%) 
Regenerant  Used  (lb/day) 

Other  treatment 
Name 
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Table  6.— Treatment  Plant 
Information— Continued 

Purpose 

Design  Parameters 


Table  7.— Analytical  Methods  Approved  for  MoNrroRiNG  Rule 


Analyte 


Methodology 

40  CFR  reference ' 

EPA  method 

Standard  method  2 

141.74(a)(7). 

450a-H- 

141.89(a) 

141.89(a) 

2320  8 

141.22(a). 

180.13 

2130  B 

141.74(a)(4) 

141.74(a)(6). 

2550B 

141.89(a) 

141.89(a^ 

200.7  « 

3111  B.  3120B. 
350O-CaD 

141.74(a)(5) 

450O-a  D,  4500-a 
F.  4500-a  G. 
4500-a  H 

141.74(a)(5) 

4500-a  D.  4500-a 
E,  4500-a  F. 
4500-a  Q. 
4500-a  1 

141.74(a)(5) 

4500-CIO,  C. 

4500-CIO3D. 
4500-CIO2E 

141.74(a)(5) 

450a-OjB 

141  Subpt  C.  App. 

50225.  524.2 se.. 

C 

55  V.  8 

141  Subpt  C.  App. 

502.25,524.25.8.. 

C 

551  A  8 

141  Subpt  C,  App. 

502.25.524.25.6.. 

C 

551  7.  • 

141  Subpt  C,  App. 

502.25.  524.2  5- «.. 

C 

55W.« 

55.1  • 

6233  B 

552.1  • 

6233  B 

552.1  e 

6233  B 

552.1* 

6233  B 

552.1  • 

6233  B 

552.1* 

6233  B8 

551' 

551 '.e 

551  ^« 

55  U." 

551^8 

551  ^« 

55U« 

55U." 

300.0  »o 

300.0^0 

300.0 '0 

300.0 '0 

524.2" 

Draft  niethod  sub- 
mitted to  19th 
Edition 

5320  B 

5310C.  5310D 

5710  E 

2340  B,  2340  C 

4500-NHj  D.  4500- 

NH,  F 
2350  B.  2350  C, 

2350  D 
9217  B/ 

PH   


Alkalinity 
Turt>idity 


Temperature 

Calcium  Hardr>ess ......... 

Free  Residual  Chlorine  . 

Total  Residual  Chlorine 


Chlorine  Dioxide  Residual 


Ozone  Residual 
Chloroform  


Bromodichloromethane 


Dibromochloromethane 


Bromoform 


Monochloroacetic  Acid 

Dichlofoacetic  Acid  

Trichloroacetic  Acid 

Monobromoacetic  Acid  .... 

Dibromoacetic  Acid 

Bromochloroacetic  Acid  ... 

Chloral  Hydrate  

Trichloroacetonjtrile 

Dichloroacetonitrile 

BronrKXhloroacetonrtrile  ... 

Dibromoacetonitrile  

1,1-Dichioropropar>one  ..... 
1,1,1  ,-Trichloropropanone 

Chloropicrin 

Chlorrte 

Chkxate 

Bromide  _ _ 

Bromate 

Cyanogen  Chloride 

Aldehydes  


Total  Organic  Halide  (TOX) 

Total  Orgarwc  Carbon  

UV  absorbarx^  at  254  nm  (method  described  in  preamble — protocol  wiN  be 
developed). 

Simulated  Distrilxition  System  Test  (SDS) 

Total  Hardness _ 

Amnfx>nia  


Oxidant  Demarxl/Requirement  (optionaO 
AOC/BDOC  (optional) 


1  Currently  approved  methodology  for  drinking  water  compliance  monitoring  is  listed  in  Title  40  of  the  Code  of  Federal  Regulatiorts  in  the  sec- 
tions referenced  in  this  column. 
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2  Standard  Methods  fof  the  Examination  of  Water  and  Wastewater,  18th  ed.,  American  PuWic  Health  Association,  American  Water  Works  As- 
sociation, Water  Poltution  Control  Federation.  1 992. 

3  "Methods  of  Chemical  Analysis  of  Water  and  Wastes,"  EPA  Environmental  Monrtonng  Systems  Laboratory,  Cincinnati.  OH  EPA-600/4-79- 
020,  Revised  March  1983. 

*  MettxxJs  tor  the  Determination  of  Metals  in  Environmental  Samples.  Available  from  National  Technical  Informabon  Service  (I^TIS),  U.S.  De- 
partment of  Commerce,  SpnngfieW,  Virginia,  PB91-231498.  June  1991. 

5USEPA,  "Methods  for  the  Detennination  of  Organic  Compounds  in  Drinking  Water,"  EPA/600/4-88/039,  PB91-231480.  National  Technical 
Infomiabon  Ser/ice  (NTIS).  December  1988  (revised  July  1991). 

« USE  PA,  "Methods  for  the  Determinatjon  of  Organic  Compounds  in  Drinking  Water — Supplement 
NTIS.  August  1992. 

''USEPA,  "Methods  for  the  Determination  of  Organic  Compounds  in  Drinking  Water — Supplement 
NTIS,  July  1990. 

8  Pentane  may  be  used  as  the  extraction  solvent  for  this  analyte.  if  ttie  quality  control  criteria  of  the  method  are  met. 

9 Although  this  analyte  is  not  currently  irKluded  in  the  method,  EPA  has  reviewed  data  derrxjnstrating  it  can  be  added  to  the  method.  The 
method  is  tieing  revised  and  will  be  mciuded  in  the  1 9th  edition  of  Standard  Methods. 

lOUSEPA,  "Methods  for  the  Detennination  of  Inorgank:  Substances  in  Environmental  Samples,"  EPA/600/R/93/100-Draft,  June  1993. 


EPA/600/R-92/129,  PB92-207703, 
EPA;600/4-90-020.  PB91-146027, 


Table  8.— Sampling  of  GAC  Bench-scale  Systems 

Sampling  point 

Analyses 

Sample  frequency 

GAC  Influent  

Alkalinity,  total  &  cak:ium  hardness,  ammonia  arvj  bromkje 

Two  samples  per  tiatch  of  influent  evenly  spaced  over  the 
RSSCT  mn. 

GAC  Influent  

pH,   turbidity,   temperature.  TOC   and   UV234-   SDS'    for 

Three  samples  per  batch  of  influent  evenly  spaced  over 

THMs,  HAA6.  TOX,  and  chlonne  demand. 

the  RSSCT  run. 

GAC  Effluent  @ 

pH,  temperature,  TOC,  and  UV^,^  SDS'  tor  THMs,  HAA6. 

A  minimum  of  12  samples.  One  after  one  hour,  and  there- 

EBCT-10 min 

TOX.  and  chlorine  demand. 

after  at  5%  to  8%  increments  of  the  average  influent 

(scaled). 

TOC. 

GAC  Effluent  @ 

pH,  temperature.  TOC  and  UVj,*.  SDS'  for  THMs.  HAA6, 

A  minimum  of  1 2  samples.  One  after  one  hour,  and  there- 

EBCT.20 min 

TOX,  and  chlorine  demarxl. 

after  at  5%  to  8%  increments  of  the  average  influent 

(scaled). 

TOC. 

'—SDS  corxjitkins  are  defined  in  §  141 .142(b)(4). 

Table  9.— Sampling  of  Bench-scale  Membrane  Systems 


Sampling  point 


Analyses 


Sample  frequency  « 


Membrane  Influent 


Memtjrane  Influent 


Membrane  Permeate 
for  each  membrane 
tested. 


Alkalinity;  total  dissolved  solids,  total  &  cak^ium  hardness 
and  bromide. 


pH,  turbkJity,  temperature.  HPC,  TOC  and  UV254.  SDS' 
for  THMs.  HAA6.  TOX,  and  chtorine  demand. 


pH,  alkalinity,  total  dissolved  solkfs.  turbidity,  temperature, 
total  &  cak:ium  hardness,  bromide.  HPC.  TOC  and 
UV254.  SDS '  for  THMs.  HAA6.  TOX.  and  chtonne  de- 
mand. 


Two  samples  per  batch  of  influent  evenly  spaced  over  the 
membrane  run.  If  a  continuous  flow  (norvbatch)  influent 
is  used  then  samples  are  taken  at  the  same  time  as  the 
membrane  effluent  samples. 

Three  samples  per  batch  of  influent  evenly  spaced  over 
the  membrane  run.  If  a  contnuous  flow  (non-batch)  irv 
fluent  is  used  then  samples  are  taken  at  the  same  time 
as  the  membrane  effluent  samples. 

A  minimum  of  8  samples  evenly  spaced  over  the  mem- 
brane rua 


'—SDS  conditions  are  defined  in  §  141 .142(b)(4). 

2 — More  frequent  monrtonng  of  flow  rate  arxl  pressure  wiM  be  required  to  accurately  assess  flux  toss. 


Table  10.— Sampling  of  GAC  Pilot- 
scale  Systems 


Table  10.— Sampling  of  GAC  Pilot- 
scale  Systems— Continued 


Table  10.— Sampling  of  GAC  Pilot- 
scale  Systems— Continued 


Sannpling 
point 

Analyses 

Sample  fre- 
quency 

GAC  Influ- 

pH. alkalinity. 

A  minimum  of 

ent 

turt)kjity. 

1 5  samples 

tempera- 

taken at  the 

ture,  total  & 

same  time 

cateium 

as  the  sam- 

hardness. 

ples  for 

amnxxiia. 

GAC  efflu- 

bromide. 

ent  at 

TOC  and 

EBCT-20 

UV254.  SDS' 

mm. 

for  THMs. 

U 

HAA6.  TOX. 

and  chtorine 

demand. 

Sampling 
point 

Analyses 

Sample  fre- 
quency 

GAC  Efflu- 

pH, turbidity. 

A  minimum  of 

ent 

tempera- 

15 samples. 

EBCT-10 

ture,  ammo- 

One  after 

min. 

nia2.  TOC 

one  day. 

and  UV254. 

and  there- 

SDS' for 

after  at  3% 

THMs. 

to  7%  incre- 

HAA6, TOX. 

ments  of  the 

andchkjrine 

average  irv 

demand. 

fluent  TOC. 

Sampling 
point 

Analyses 

Sample  fre- 
quency 

GAC  Efflu- 

pH. turbidity. 

A  minimum  of 

ent© 

tempera- 

15 samples. 

EBCT-20 

ture,  ammo- 

One  after 

min. 

nia2,  TOC 

one  day. 

and  UV25*. 

and  there- 

SDS' for 

after  at  3% 

THMs, 

to  7%  incre- 

HAA6, TOX, 

ments  of  the 

arxj  Chtorine 

average  in- 

demand. 

fluent  TOC. 

■ — SDS      conditions      are      defined      in 
§  141.142(b)(4). 
2 — If  present  in  the  influent. 

Note:  More  frequent  effluerrt  monitoring  may 
be  necessary  to  predtol  the  3%  to  7%  incre- 
ments of  average  influent  TOC. 
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Table  1 1 . — Sampung  of  Pilot- 
scale  Membrane  Systems 


Sampling 
point 

Analyses 

Sample  fre- 
quency ^ 

Mem- 

pH, alkalinity. 

A  minimum  of 

brane 

total  dis- 

15 samples 

Influent. 

solved  sol- 

to be  taken 

ids,  turt)Jdlty, 

at  the  same 

temperature, 

time  as  the 

total  &  cal- 

membrane 

cium  hard- 

effluent sam- 

ness, ammo- 

ples. 

nia,  bromide. 

HPC,TOC 

andUVij*. 

SOS '  for 

THMs, 

HAA6,  TOX, 

and  chlorine 

demand- 

Table  ll.— Sampung  of  Pilot- 
scale  Membrane  Systems— Con- 
tinued 


2 — If  present  in  the  influent. 

3 — More  frequent  rrxxntonng  of  ftow  rate  arxl 
pressure  will  be  required  to  accurately  assess 
flux  loss. 


Sampling 
point 

Analyses 

Sample  fre- 
quency! 

Mem- 

pH, alkalinity. 

A  minimum  of 

brane 

total  dis- 

15 samples 

Per- 

solved so^ 

evenly 

meate. 

ids,  turbidity. 

spaced  over 

temperature. 

the  mem- 

total &  cal- 

brane run. 

cium  hard- 

ness, ammo- 

nia J,  Ixo- 

mide,  HPC, 

TOCand 

UV254.  SDS' 

for  THMs, 

HAA6,  TOX, 

and  chtorine 

demand.. 

'—SDS      conditions 
§l41.142(b.4). 


are      defined 


in 


APPENDIX  A  TO  Subpart  M— ?v1onitoring  Scheme  For  Microorganisms 


Data  needed 

Source 
water 

Fin- 
ished 
water 

Source 
water 

Fin- 
ished 
water 

Source 
water 

etc. 

Sample  collectiorrdate. 
Plant  id. 

. 

Glardia  and  Cryptosporidium 


Sample  analysis  date. 

Sample  volume  collected  (liters). 

Sample  volume  examined  (liters). 


Giardia 


Presumptive  count'. 

Total  density/100  liters  (based  on  presumptive  count). 

Confirmed  count'. 

Density/ 100  liters 2  (confirmed  count). 


Cryptosporidium 


Presumptive  count ' . 

Total  density/100  liter'  (based  on  presumptive  count). 

Confirmed  count ' . 

Density/100  liters'  (confirmed  count). 


Total  cutturat>ie  viruses  (systems  >100,000  people) 


Sample  analysis  date. 

Sample  volume  collected. 

%  of  total  volume  of  corKentrate  examined. 

MPN  density /liter  2. 

Upper  95%  confidence  bound  (of  MPN). 

Lower  95%  confidence  bound  (of  MPN). 


Total  Conforms 


Confirmed  or  validated  counts  per  100  ml. 


Fecal  Cotlforms/E.  cdi 


Counts  per  1 00  ml. 


'  Alternate  terms  being  considered  are  "total  court"  for  "presumptive  count"  and  "count  with  internal  structures"  for  "confirmed  count".  "Pre- 
sumptive" ar>d  "total  count"  are  semantic  equals  However,  "confirmed"  Ciardia  cysts,  unlike  Cryptosporidium  oocysts,  require  demonstration  of 
two  internal  structures,  while  "court  with  internal  structures  only  requires  the  identification  of  one  internal  stmcture  in  Giardia  cysts. 
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2M  organism  is  not  defected,  report  data  as  <  the  detection  limit  per  volume  examined.  For  example,  it  no  organism  is  detected  in  200  L,  report 
as  <  0.5/1  OOL.  rt  no  organism  is  detected  in  SOL.  report  as  <  2/1 OOL 


Appendix  B  to  SubPart  M— Treatment 
process  information  for  systems  serving 
at  least  10,000  but  less  than  100,000 
population 

Instructions: 
Unit  Processes 

1.  Indicate  existing  treatment 
process(es)  and  corresponding  hydraulic 
loading  rates  at  design  flow  in  gallons 
per  minute  per  square  foot. 

2.  Indicate  liquid  volume  in  gallons. 

3.  Indicate  baffling  type,  and  T|o/T 
during  average  flow  if  known,  as 
defined  in  Appendix  C  of  the  guidance 
manual  to  the  Surface  water  Treatment 
Rule.i 

Chemical  Additions 

1.  Indicate  the  name  of  chemical 
coagulants  and  disinfectants  and  the 
applied  dose  in  mg/L. 

2.  If  a  chemical  is  not  added  at  an 
indicated  step  then  enter  "None"  for  the 
chemical  name.  « 

1.  Plant  Information: 
Design  Flow . 


(MGD) 


Average  Monthly  Flow . 

(MGD) 
Maximum  Daily  Flow . 


(MGD) 


Average  Water  Temperature 

(C) 
Minimum  Water  Temperature 

(C) 

2.  Chemical  Addition: 

Name 

Dose (mg/L) 

3.  Presedimentation  Processes 
Design  Liquid  Loading 

(gpm/ft2) 

Liquid  Volume (gallons) 

Bailing  (Check  one  of  the  following) 
Unbaffled Poor 

Average Superior Perfect 

Ratio  of  Tio/T during 

average  flow 

4.  Chemical  Addition: 

Name Dose (mg/L) 

5.  Clarification/Sedimentation  Processes 
Design  Liquid  Loading 

(gpm/ft2) 

Liquid  Volume (gallons) 

Bailing  (Check  one  of  the  following) 

Unbaffled Poor 

Average Superior Perfect 


Ratio  of  Tio/T 


during 


average  flow 
Check  all  that  apply: 

Gravity  Settling  Basin 

Upflow  Solids  Contact  Basin 


'  U.S.Environmental  Protection  Agency.  1991. 
Guidance  manual  for  compliance  with  the  filtration 
and  disinfection  requirements  for  public  water 
systems  using  surface  water  sources.  Office  of 
Ground  Water  and  Drinking  Water,  Washington, 


.  Adsorption  Clarification 
Dissolved  Air  Flotation 

.  Tubes  Installed 
Lamella  Plates  Installed 


6.  Chemical  Addition: 

Name Dose (mg/L) 

7.  Filtration 

Design  Liquid  Loading 

(gpm/fl2) 
Liquid  Volume (gallons) 


Baffling  (Check  one  of  the  following) 

Unbaffled Poor 

Perfect 


Average Superior . 


during  average 


Ratio  of  T,o/T . 

flow 
Filter  Type.  Check  one  of  the 

following: 

Rapid  Sand  Filter 

Direct  Filtration 

Roughing  Filter 

Slow  Sand  Filtration 

Diatomaceous  Earth 

Membrane  Filtration 

Media  Type.  Check  all  that  apply 

Sand 

Anthracite 

Garnet 

Granular  Activated  Carbon 


8.  Chemical  Addition: 
Name Dose . 


(mg/L) 


9.  Contact  Tank  and/or  Clearwell 

Liquid  Volume (gallons) 

BaHling  (Check  one  of  the  following) 

Unbaffled Poor 

Average Superior Perfect 

Ratio  of  Tio/T during 

average  flow 

Appendix  C  to  Subpart  M — Proposed 
ICR  Protozoan  Method  for  Detecting 
Giardia  Cysts  and  Cryptosporidium 
Oocysts  in  Water  by  a  Fluorescent 
Antibody  Procedure 

1.  Scope 

1.1  This  test  method  describes  the 
detection  and  enumeration  of  Giardia  cysts 
and  Cryptosporidium  oocysts  in  ground, 
surface,  and  finished  waters  by  a  fluorescent 
antibody  procedure.  These  pathogenic 
intestinal  protozoa  occur  in  domestic  and 
wild  animals  as  well  as  in  humans.  The 
environment  may  become  contaminated 
through  direct  dep>osit  of  human  and  animal 
feces  or  through  sewage  and  wastewater 
discharges  to  receiving  waters.  Ingestion  of 
water  containing  these  organisms  may  cause 
the  disease. 

1.2  It  is  the  user's  responsibility  to  ensure 
the  validity  of  this  test  method  for  waters  of 
untested  matrices.  Results  obtained  by  this 
method  should  be  interpreted  with  extreme 
caution.  Samples  with  high  turbidity  are  not 
recommended  with  this  procedure.  A 
negative  count  and  low  detection  limit  does 
not  ensure  pathogen-free  water. 

1.3  This  method  does  not  purport  to 
address  all  of  the  safety  problems  associated 


with  its  use.  It  is  the  responsibility  of  the  user 
of  this  method  to  establish  appropriate  safety 
and  health  practices  and  determine  the 
applicability  of  regulatory  limitations  prior  to 
use. 

2.  Terminology 

2.1    Description  of  Terms  Specific  to  this 
Method: 

2.1.1  axoneme — an  internal  flagellar 
structure  which  occurs  in  some  protozoa, 
e.g.,  Giardia,  Spironucleus,  and 
Trichomonas. 

2.1.2  cyst — a  phase  or  a  form  of  an 
organism  produced  either  in  response  to 
environmental  conditions  or  as  a  normal  part 
of  the  life  cycle  of  the  organism.  It  is 
characterized  by  a  thick  and 
environmentally-resistant  cell  wall. 

2.1.3  med  ian  bodies — prominent ,  dark- 
staining,  paired  organelles  consisting  of 
microtubules  and  found  in  the  posterior  half 
of  Giardia.  In  G.  lamblia  (from  humans), 
these  structures  often  have  a  claw-hammer 
shape  while  in  G.  maris  (from  mice),  the 
median  bodies  are  round. 

2.1.4  oocyst — the  encysted  zygote  of  some 
Sporozoa,  e.g.,  Cryptosporidium.  This  is  a 
phase  or  a  form  of  the  organism  produced 
either  in  response  to  environmental 
conditions  or  as  A  normal  part  of  the  life 
cycle  of  the  organism.  It  is  characterized  by 

a  thick  and  environmentally-resistant  cell 
wall. 

2.1.5  sporozoite — a  motile,  infective, 
asexual  stage  of  certain  sporozoans,  e.g., 
Cryptosporidium.  There  are  four  sporozoites 
in  each  Cryptosporidium  oocyst,  and  they  are 
generally  banana-shaped. 

2.1.6  nucleus — a  prominent  internal 
structure  seen  both  in  Giardia  cysts  and 
Cryptosporidium  oocysts.  Sometimes  2  to  4 
nuclei  can  be  seen  in  Giardia  cysts.  In 
Cryptosporidium  oocysts  there  is  one  nucleus 
per  sporozoite. 

3.  Summary  of  Test  Method 

3.1    Pathogenic  intestinal  protozoa  are 
concentrated  from  a  large  volume  of  water 
sample  by  retention  on  a  yam-wound  filter. 
Retained  particulates  are  eluted  from  the 
filter  with  a  eluting  solution  and  are 
concentrated  by  centrifugafion.  Giardia  cysts 
and  Cryptosporidium  oocysts  are  separated  to 
some  extent  from  other  particulate  debris  by 
flotation  on  a  Percoll-sucrose  solution  with  a 
specific  gravity  of  1.1.  A  monolayer  of  the 
water  layer/Percoll-sucrose  interface  is 
placed  on  a  membrane  filter,  indirectly 
stained  with  fluorescent  antibody,  and 
examined  under  a  microscope.  Cysts  and 
oocysts  are  classified  as  presumptive  and 
confirmed,'  according  to  specific  criteria 
(immunofluorescence,  size,  shape,  and 


>  Alternate  terms  being  considered  are  "total 
count"  and  "count  with  internal  structures", 
.■espectively.  "Presumptive"  and  "total  count"  are 
semantic  equals.  However,  "confirmed"  Giardia 
cysts,  unlike  Cryptosporidium  oocysts,  require 
demonstration  of  2  internal  structures,  while  "count 
with  internal  structures"  only  requires  the 
identification  of  1  internal  structure  in  Giardia 
cysts. 
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internal  morphological  characteristics),  and 
the  results  are  rejwrted  in  terms  of  the 
number  per  100  L.  The  confirmed  number  of 
cysts  and/or  oocysts  is  a  subset  of  the 
presumptive  number  of  cysts  and/or  oocysts. 

4.  Significance  and  Use 

4.1  This  test  method  will  provide  a 
quantitative  indication  of  the  level  of 
contamination  in  raw  and  treated  drinking 
waters  with  the  environmentally  resistant 
stages  of  two  genera  of  pathogenic  intestinal 
protozoa;  Giardia  and  Cryptosporidium. 

4.2  This  test  method  will  not  identify  the 
species  of  protozoa,  it  will  not  identify  the 
host  species  of  origin,  it  cannot  determine  the 
viability  status,  nor  can  it  determine  the 
infectivity  status  of  detected  cysts  and 
oocysts. 

4.3  This  test  method  may  be  useful  in 
determining  the  source  or  sources  of 
contamination  of  water  supplies,  the 
occurrence  and  distribution  of  protozoa  in 
water  supplies,  and  in  evaluating  the 
effectiveness  of  treatment  practices. 

5.  Interferences 

5.1  Turbidity  due  to  inorganic  and 
organic  debris  and  other  organisms,  can 
interfere  with  the  concentration,  purification 
and  examination  of  the  sample  for  Giardia 
cysts  and  Cryptosporidium  oocysts. 

5.2  Inorganic  and  organic  debris  may  be 
naturally-occurring,  e.g..  clays  and  algae,  or 
may  be  added  to  water  in  the  treatment 
process,  e.g.,  iron  and  alum  coagulants  and 
poljTners. 

5.3  Organisms  and  debris  that 
autofluoresce  or  demonstrate  non-specific 
fluorescence,  e.g.,  algal  and  yeast  cells  and 
Spironucleus  (Hexamita)  sp.z,  when 
examined  by  epifluorescent  microscopy 
could  interfere  with  the  detection  of  cysts 
and  oocysts  and  contribute  to  false  positive 
values. 

5.4  Chlorine  compounds,  and  perhaps 
other  chemicals  used  to  disinfect  or  treat 
drinking  water  and  wastewater,  may  interfere 
with  the  visualization  of  internal  structures 
of  Giardia  cj'sts  and  Cryptosporidium 
oocysts. 

5.5  Freezing  filter  samples,  eluates  or 
concentrates  could  interfere  with  the 
detection  and/or  identification  of  cysts  and 
oocysts  originally  present  in  the  sample. 

6.  Apparatus 

6.1    Sample  Collection. 

6.1.1  Filter  and  filter  holder,  a  25.4  cm 
(10  in.)  long  1  \im  nominal  porosity,  yam- 
wound  polypropylene  cartridge  Commercial 
honeycomb  fFilter  tube  (M39R10A: 
Commercial  Filters  Parker  H  annifin  Corp., 
P.O.  Box  1300,  Lebanon,  IN)  or  Filterite 
(Filterite  Corporation,  Timmonium.  MD). 
with  VIH  #  10  Clear  w/pr  (with  pressure 
relief)  (Ametek  part  #  150163;  Ametek, 
Plymouth  Products  Division,  P.O.  Box  1047, 
Sheboygan,  WI)  should  be  used. 

6.1.2  Water  meter. 

6.1.3  Fluid  proportioner  (or  proportioning 
injector)  for  chlorinated  water. 


6.1.4  Flow  control  valve,  4  L/min. 

6.1.5  Pump,  electric  or  gasoline  powered. 

6.1.6  Ice  chest  or  cooler. 

6.2  Sample  Processing. 

6.2.1  Centrifuge,  with  swinging  bucket 
rotors  having  a  capacity  of  15  to  250  mL  per 
conical  tube  or  bottle. 

6.2.2  Mixer,  vortexer. 

6.2.3  Vacuum  source. 

6.2.4  Membrane  filter  holder,  Hoefer 
manifold,  model  FH  225V,3 10  place  holder 
for  25  mm  diameter  filters. 

6.2.5  Slide  warming  tray,  or  incubator, 
37"C. 

6.2.6  pH  meter. 

6.2.7  Rubber  policeman. 

6.3  Sample  Examination. 
6.3.1     Microscope,  capable  of 

epifluorescence  and  D.I.C.  or  Hof&nan 
modulation"^'  optics,  with  stage  and  ocular 
micrometers  and  20X  (N.A.  =  0.6)  to  lOOX 
(N.A.  =  1.3)  objectives.  Equip  the  microscope 
with  appropriate  excitation  and  band  pass 
filters  for  examining  fluorescein 
isothiocyanate-labeled  specimens  (exciter 
filter:  450-490  nm:  dichroic  beam-splitting 
mirror:  510  nm;  barrier  or  suppression  filter: 
515-520  nm). 

7.  Reagents  and  Materials 

7.1  Purity  of  Reagents — Reagent  grade 
chemicals  shall  be  used  in  all  tests.  Unless 
otherwise  indicated,  it  is  intended  that  all 
reagents  shall  conform  to  the  specifications 
of  the  committee  on  Analytical  Reagents  of 
the  American  Chemical  Society  where  such 
specifications  are  available.* 

7.2  Preparation  of  Reagents — Prepare 
reagents  as  specified  by  the  formulations. 

7.3  Purity  of  Water— Use  distilled 
deionized  or  double  distilled  water. 

7.4  Sample  Collection. 

7.4.1     Sodium  Thiosulfate  Solution  (0.5 
%) — Dissolve  0.5  g  of  sodium  thiosulfate 
(NajSjOs  •  SHjO)  in  50  mL  water  and  then 
adjust  to  a  final  volume  of  100  mL. 

7.5  Sample  Processing. 

7.5.1  Neutral  Buffered  Formalin  Solution 
(10  %) — Dissolve  0.762  g  disodium  hydrogen 
phosphate  (Na;HP04).  0.019  g  sodium 
dihydrogen  phosphate  (NaH2P04).  and  100 
mL  formalin  in  water  to  a  final  volume  of  1 
L. 

7.5.2  Phosphate  Buffered  Saline  (PBS)— 
Prepare  a  lOX  stock  solution  by  dissolving  80 
g  sodium  chloride  (NaQ).  2  g  potassium 
dihydrogen  phosphate  (KH2PO4),  29  g 
hydrated  disodium  hydrogen  phosphate 
(Na2HP04»  12  HjO)  and  2  g  potassium 
chloride  (KCI)  in  water  to  a  final  volume  of 

1  L.  The  lOX  solution  is  used  to  prepare  IX 
PBS  by  diluting  one  volume  of  the  lOX 
solution  with  9  volumes  of  water  and  adjust 
the  pH  with  a  pH  meter  to  7.4  with  0.1  N  HCI 
or  0.1  N  NaOH  before  use. 

7.5.3  Sodium  Dodecyl  Sulfate  Stock 
Solution  (1%) — Prepare  solution  by 


2)anuschka.  M.M.,  et  al.  1988.  A  Comparison  of 
Giardia  microti  and  Spironucleus  muris  cysts  in  the 
vole:  an  iminunocytochemical.  light,  and  electron 
microscopic  study.  Journal  of  Parasitology 
74(3):452-458 


:>  Hoefer  Scientific  Instruments.  654  Minnesota 
Street.  Box  77387.  San  Francisco,  California  94107. 

<  "Reagent  Chemicals,  American  Chemical 
Society  Specifications,"  American  Chemical 
Society.  Washington.  DC.  For  suggestion  on  the 
testing  or  reagents  not  listed  by  the  American 
Chemical  Society,  see  "Analar  Standards  for 
Laboratory  Chemicals."  BDH.  Poole.  Dorset,  U.K. 
and  the  "IJnited  States  Pharmacopeia." 


dissolving  1.0  g  of  sodium  dodecyl  sulfate 
(SOS)  in  water  to  a  final  volume  of  100  mL. 

7.5.3  Tween  80  Stock  Solution  (1%)— 
Mix  1.0  mL  of  polyoxyethylenesorbitan 
monooleate  80  (Tween  80)  stock  solution 
with  99  mL  of  water. 

7.5.4  Eluting  Solution  (Buffered  Detergent 
Solution)— Prepare  solution  by  mixing  100 
mL  1%  SDS.  100  mL  1%  Tween  80. 100  mL 
lOX  PBS,  and  0.1  mL  Sigma  Antifoam  A  with 
500  mL  water.  Adjust  the  pH  to  7.4  using  a 
pH  meter.  Adjust  the  final  volume  to  1  L  with 
additional  water.  Use  within  one  week  of 
preparation. 

7.5.5  Sucrose  Solution  (2.5  M) — Dissolve 
85.58  g  of  sucrose  in  40  mL  prewarmed  water 
then  adjust  the  final  volume  to  100  mL  with 
water. 

7.5.6  Percoll-Sucrose  Flotation  Solution. 
Sp.  Gr.  1.10— Mix  45  mL  Percoll  (sp.  gr.  1.13; 
Sigma).  45  mL  water  and  10  mL  2.5  M 
sucrose  solution.  Check  the  specific  gravity 
with  a  hydrometer.  The  specific  gravity 
should  be  between  1.09  and  1.10  (do  not  use 
if  less  than  1.09).  Store  at  4°C  and  use  within 
a  week.  Allow  to  reach  room  temperature 
before  use. 

7.6    Sample  Examination 

7.6.1  Meridian  Hydrofluor-Combo  kit » 
(cat.  no.  240025)  for  detecting  Giardia  cysts 
and  Cryptosporidium  oocysts  in  water 
samples.  The  expiration  date  for  the  reagents 
is  printed  on  the  Hydroflour-Combo  kit  label. 
Discard  the  kit  once  the  expiration  date  is 
reached.  Store  the  kit  at  2-8°C  and  return  it 
promptly  to  this  temperature  range  after  each 
use.  The  labeling  reagent  should  be  protected 
from  exposure  to  light.  Do  not  freeze  any  of 
the  reagents  in  this  kit.  Diluted,  unused 
working  reagents  should  be  discarded  after 
48  hours. 

7.6.2  Ethanol,  (95%). 

7.6.3  Glycerol. 

7.6.4  Ethanol/Glycerol  Series — Prepare  a 
series  of  solutions  according  to  the  following 
table: 


95% 

Glyc- 

Rea- 
gent 
water 

Final 

Final 

% 

ethanol 

erol 

volume 

etha- 
nol 

10  ml 

5mL 

80  mL 

95  mL 

10 

20  mL 

5mL 

70nr>L 

95  mL 

20 

40  ml 

5  ml 

50  mL 

95  mL 

40 

80  mL 

5mL 

10  mL 

95  mL 

80 

95  mL 

SmL 

OmL 

95  mL 

95 

7.6.5  DABCO-Glycerol  Mounting  Medium 
(2%) — Prewarm  95  mL  glycerol  using  a 
magnetic  stir  bar  on  a  heating  stir  plate.  Add 
2  g  1,4  diazabicyclo  12.2.2)  octane  (DABCO, 
Sigma  »D-2522)  to  the  warm  glycerol  with 
continuous  stirring  until  it  dissolves. 
[CAUTION:  hygroscopic;  causes  bums;  avoid 
inhalation,  as  well  as  skin  and  eye  contact.) 
Adjust  the  final  volume  to  100  mL  with 
additional  glycerol.  Store  at  room 
temperature  and  discard  after  6  months. 

7.6.6  Bovine  Serum  Albumin  (1%) — 
Sprinkle  1.0  g  bovine  serum  albumin  (BSA) 
crystals  over  85  mL  IX  PBS.  pH  7.4.  Allow 
crystals  to  fall  before  stirring  into  solution 


'Meridian  Diagnostics.  Inc..  3471  River  Hills 
Drive.  Cincinnati.  Ohio  45244. 
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with  a  augnetk:  stir  bar.  After  the  BSA  ta 
dissolved,  adjust  th«  volume  to  100  mL  with 
PBS.  For  prolong  storage,  steriiize  by  fihering 
through  a  0.22  ^m  memiiraiie  fitter  ioto  a 
sterile  tube  or  bottle.  Stote  at  4°C  an^  discard 
after  6  months. 

7 J    Sciapie  Coliectiof*  kkueriah. 

7J.\     Fther^a2S.4ciiiUOia.)long1  (im 
DomiiMl  porosity.  3rarD-wound 
po^propyWne  cuthdf^  cooimerckal 
Hooeycomb  Filter  Tube  (VOSRlOAlor 
Ptltehte  (Fiksrita  Corporatioa.  Timmonium, 
MD). 

7.7.2  Garden  hose  and  connectors. 

7.7.3  WhiH-pok  or  vp-hc  bag^.  1 5  m.  (38 
cm)x1Sui|3acinX 

7.7.4  Cotd  packs  or  wet  ice. 

7.8    Sample  Processing  Materials. 

7.8.1  Pans  or  trays,  stainless  steel  or  glass 
tra]rs,  approx.  16.5  iiL  (41.91  cm)  x  10  in. 
(25.4  cm)  X  2  in.  (5.08  cm)  deep. 

7.8.2  knife^cuttiag  fool,  for  cutting  the 
polypropylene  filler  fibers  off  filter  core. 

7.8  J     Hydrometef,  for  liquids  heavier 
than  water  (range:  1  000-1.225).  for  adjusting 
specific  gravity  of  flotatioa  solutions. 

7.9  Sample  Examination  Materials. 

7.9.1  Slides,  glass  micioscope,  1  in.  (2.54 
cm.)  X  3  in.  (7.62  an)  or  2  in.  (5.08  cm  )  x 

3  in.  (7.62  on). 

7.9.2  Corerslips.  25  mmi.  No.  IMi. 

7.9.3  R/ters,  Sartorius  bramf  celhilose 
acetate,  either  0.45  or  0.2  jtrn  pore  si2e.  25 
mfr>  diameter. 

7.9.4  Support  F/ftiers.  ethanol-compatible 
membrane,  any  pore  size,  25  mm. 

7.9.5  Fingernail  polish,  clerar  or  clear 
fixative  (cat.  no,  60—1890;  PtXJ  Scientifics). 

7.9.6  Splinter  forceps,  fine  tip. 

7.9.7  Bhint-end  filter  forceps. 

8.  Precautions. 

8.1  The  analyst/technician  must  know 
and  observe  the  normal  safety  procedures 
required  in  a  microbiology  laboratory  while 
preparing,  using  and  disposing  of  sample 
concentrates,  reagents  and  materials  and 
while  operating  sterilization  equipment. 

8.2  Do  not  nxNithpipet  in  any  portion  of 
this  procedure. 

9.  Sampling, 

9.1     Sampling  Apparatus  Preparation  and 
Assembly. 

9.1.1     The  sampling  apparatus  (Fig.  1) 
consists  of  an  inlet  hose,  filter  hokier.  a  1  (un 
nominal  porosity  filter,  an  outlet  hose,  a 
water  meter,  and  a  flow  control  valve  or 
device  (4  L/rain).  A  pump  will  be  needed  int 
im pressurized  sources  and  a  fhiid 
proponioaer  or  proportiooing  iniector  will  be 
needed  for  chlorinated  or  otter  disinfectant 
treated  waters. 

9L1.2    The  samphng  apparatus  does  not 
have  to  be  sterile  but  it  must  be  clean  and 
uncontaminate<i  by  cysts  and/or  oocysts. 
Thoroughly  clean  the  apparatus.  Including 
filter  bolder,  hoses  and  pumps,  and  rinse 
between  samples.  If  multiple  samples  are  to 
be  collected  with  the  same  apparatus  (but 
using  different  filters  and,  preferabty, 
different  fiher  holders),  arrange  the  sampling 
sequence  to  begin  with  the  least 
contaminated  water  (e.g..  treated  drinking 
water)  and  end  with  the  most  contaminated 
water  (e.g.,  source  water).  If  field  conditions 
preclude  complete  disassembly  and  thorough 
cleaning  of  apparatus  components  between 


samples.  thorougbW  rinse  all  surfaces  that 
will  come  in  contact  with  the  water  with  at 
least  50  gal  (190  L)  of  the  water  to  be  sampled 
prior  to  the  installation  of  the  fiher  cartridge. 

9.1.3    Filter  HoUer. 

a.1.3.1    Thoroughly  wash  the  filter  holder 
with  a  stiff  brush  in  hot  water  containing 
detergent. 

9.1.3.2  Rinse  the  filter  hoider  with  Up 
water  until  the  soap  iesid\ie  is  gone.  Follow 
with  a  thorough  nnse  in  reegent  water  and 
air  dry. 

9.1.3.3  Attach  a  water-resistant  label 
containing  the  following  information  to  the 
filter  holder: 


Start  Time:  _ 

Turbidity: . 
Stop  Time:  _ 

Turbidity: 

Operator's  Nam«:  _ 

VoKiine  Filtered; . 
Date: 


.  Meter  Reading: 


.  Meter  Reading: 


.Total 


Locatioo: 


.  Samphng 


9.1.3.4    The  turbidity  value  should  be 
recorded,  if  avvilabls. 

9.1.4  Hoses. 

9.1.4.1     inlet  and  outlet  hoses  ibr  the  filter 
holder  consist  of  standard  garden  hoses  and 
fittings.  It  is  helpful  to  use  different  colors  for 
inlet  and  outlet  hoses. 

9.1.4-2    Outlet  hoses  may  be  used 
repeatedly  without  wrashing  but  inlet  hoses 
are  considered  contaminated  after  one  use. 
Use  the  shortest  lengfh  of  inlet  hose 
necessary  for  collecting  the  sample  and 
discard  the  inlet  hose  after  use.  if  this  is  not 
practical,  rinse  the  inlet  hose  thoroughly 
with  at  least  50  ga!  (190  L)  of  the  virater  to 
be  sampled  prior  to  connecting  the  filter 
holder. 

9.1.5  Pump. 

9.1.5.1  If  a  pump  must  be  used  to  collect 
the  sample,  it  is  recommended  that  the  pump 
be  installed  on  the  outlet  end  of  the  sampling 
apparatus,  hj  this  manner,  the  sample  will  be 
pulled  through  the  fiher  and  the  pump  may 
be  used  repeatedly  without  the  fear  of 
contamination  and  without  the  need  for 
washing. 

9.1.5.2  If  the  pump  is  installed  on  the 
inlet  side  of  the  sampling  apparatus, 
thorw'ghW  clean  and  rinse  all  parts  that 
come  in  contact  with  the  sampled  water  prior 
to  collection  of  the  next  sample.  If  pump 
disassembly  is  not  practical  between 
samples,  rinse  thoroughly  with  at  least  50  gal 
(1 90  L)  of  the  water  to  be  sampled  prior  to 
connecting  the  filter  holtler 

9.16     Fhiid  Proportioner  or  Proportioning 
Injector. 

9.1.6.1  If  the  water  to  be  sampled  is 
chlorinated  or  disinfected  by  any  other 
chemicals,  the  disinfectant  must  be 
neutralized  during  sample  collection.  While 
the  assay  system  allows  detection  of 
disinfected  cysts  and  oocysts,  exposure  to 
disinfectant  may  interfere  with  the 
visualization  of  internal  morphologies  of 
these  organisms. 

9.1.6.2  Use  sodium  thiosulfate  solution  to 
neutralize  the  disinfectant  in  water  samples. 
Add  the  sodium  thicsuMate  solution  to  the 
water  during  sampie  collection  with  a 


mechanical  fluid  praporboner  pump  or  an 
in-line  Venturi-operated  injector." 
9.2    Sample  CoUectiou. 

9.2.1  Connect  inlet  end  of  sampling 
apparatus  to  a  pressurized  water  tap  or 
follow  pump  manufacturer's  instructions  for 
priming  the  pump  if  an  unpressurized  source 
is  being  sampled. 

9.2.2  I'se  a  water-resistant  marking  pen  to 
record  the  start  time,  meter  reading,  name  of 
person  collecting  the  sample,  turbidity,  date 
and  sampling  location  on  the  fiher  holder 
label. 

9.2.3  Start  water  flow  through  the  filter. 
The  flow  rate  should  not  exceed  4  L/min. 

9.2.4  A  minimum  sample  size  of  140  L  of 
raw  water  and  1400  L  of  finished  water  is 
required. 

9.2.5  If  the  water  must  be  neutralized, 
add  sodium  thiosuMate  solution  via  the 
proportioner  system  to  produce  a  final 
concentration  in  the  sampled  water  of  50  mg/ 
L.  One  L  of  0.5%  sodium  thiosulfete  solution 
will  be  needed  for  each  100  L  of  wafer 
sampled.  Periodically  check  a  sample  of 
effluent  to  be  certain  that  no  residual 
chlorine  remains  after  the  addition  of  the 
thiosulfate.  Measure  chlorine  using  Test 
Method  Dl 253.7 

9.2.6  After  the  required  volume  of  water 
has  passed  through  the  filter,  shut  off  the 
water  flow,  record  the  stop  time,  final  meter 
reading  and  turbidity  of  the  water  at  the  end 
of  filtration  on  the  filter  holder  label 

9.2.7  Disconnect  sampling  apparatus 
while  maintaining  the  inlet  hose  level  above 
the  level  of  the  opening  on  the  outlet  hose 

in  order  to  prevent  backwashing  and  the  loss 
of  particulate  matter  from  the  filter. 

9.2.8  Pour  the  residual  water  remaining 
in  the  filter  holder  into  a  15  in.  (38  cm.)  x 
15  in.  (38  cm.)  whirl  ptack  or  zip- lock  bag. 

9.2.9  Aseptically  remove  the  filter  from 
the  holder  and  transfer  the  filter  to  the  bag 
containing  the  residual  water. 

9.2.10  Seal  the  bag  and  place  it  inside  a 
second  15  in.  (38  cm.)  x  15  in.  (38  cm  )  w  hirl 
fjack  or  zip- lock  bag.  Transfer  the  label  or 
label  information  from  the  filter  holder  to  the 
outside  of  this  second  bag. 

9.2.11  Transfxjrt  the  sample  to  the 
laboratory  on  wet  ice  or  cold  packs  and 
refrigerate  at  2-5  "C.  Do  not  freeze  dr.tring 
transport  or  storage. 

10.  Procedure 

10.1     Filter  Elation.  The  initiation  of 
sample  collection  and  ehition  from  the 
collection  filter  must  be  performed  within  96 
hrs.  Two  approaches  to  eluting  the 
particulates  from  the  filter  may  be  used: 
either  washing  by  hand  or  using  a  stomacher. 

10.1.1     Handwashing. 

10.1.1.1  Pour  the  residual  solution  in  the 
bag  info  a  beaker,  rir»se  the  bag  with  ehiting 
solution,  add  the  rinse  solution  to  the  beaker 
and  discard  the  bag. 

10.1.1.2  Using  a  razor  knife  or  other 
appropriate  cutting  instnrmenf,  cut  the  filtrr 


"Details  on  the  operation  and  us*  of  proportioner 
pumps  and  injectors  can  be  found  in  Standard 
Methods  for  the  E.\amination  Water  and 
Wastewater.  Section  95 MC  "Virus  Concentration 
bxnn  Large  Sample  Volumes  t>y  Adaorprion  loar.d 
Eiutioa  (rora  Microporous  FilteTS  (CROPOSED)," 
18th  ed..  19«9k  pp.  »-109  to  »-I09i. 

'  Annual  Book  of  AST\t  Standards,  Vol.  tl  01 


Federal  Register  /  Vol.  59,  No.  28  /  Thursday,  February  10.  1994  /  Proposed  Rules  6419 


fibers  lengthwise  down  to  the  core.  Divide 
the  filter  fibers  into  a  minimum  of  three 
equal  portions  with  one-third  consisting  of 
those  cleanest  fibers  nearest  the  core;  the 
second  one-third  being  the  middle  layer  of 
fibers,  and  the  final  one-third  consisting  of 
the  outer-most  filter  fibers  (the  dirtiest 
fibers). 

10.1.1.3  Beginning  with  the  cleanest 
fibers  (the  one-third  nearest  the  core),  hand 
wash  the  fibers  in  three  consecutive  1.0  L 
volumes  of  elutlng  solution.  Wash  the  fibers 
by  kneading  them  in  the  eluting  solution 
contained  either  in  a  beaker  or  a  plastic  bag. 
Wring  the  fibers  to  express  as  much  of  the 
liquid  as  possible  before  discarding.  Main- 
tain the  three  1.0  L  volumes  of  eluate 
separate  throughout  the  washing  procedure. 

10.1.1.4  Using  the  three  1.0  L  volumes  of 
eluate  used  in  the  above  section  (11.1.4), 
repeat  the  washing  procedure  on  the  middle 
one-third  layer  of  fibers  and  then  on  the  final 
outer  one-third  layer  of  fibers. 

10.1.1.5  The  minimum  total  wash  time  of 
fibers  should  be  30  min.  After  all  the  fibers 
have  been  washed,  combine  the  three  1.0  L 
volumes  of  eluate  with  the  residual  filter 
water  obtained  in  10.1.1  and  discard  the 
fibers. 

10.1.2  Stomacher  Washing. 

10.1.2.1  Use  a  stomacher  with  a  bag 
capacity  of  3500  mL  Using  a  razor  knife  or 
other  appropriate  cutting  instrument,  cut  the 
filter  fibers  lengthwise  down  to  the  core. 

10.1.2.2  After  loosening  the  fibers,  place 
all  the  filter  fibers  in  a  stomacher  bag.  To 
insure  against  bag  breakage  and  sample  loss, 
place  the  filter  fibers  in  the  first  stomacher 
bag  into  a  second  stomacher  bag. 

10.1.2.3  Add  1.75  L  of  eluting  solution  to 
the  fibers.  Homogenenize  for  2  five  minute 
intervals.  Between  each  homogenization 
period,  hand  kneed  the  filter  material  to 
redistribute  the  fibers  in  the  bag. 

10.1.2.4  Wring  the  fibers  out  to  express  as 
much  of  the  liquid  as  possible  before 
discarding. 

10.1.3  Concentrate  the  combined  eluate 
and  residual  water  into  a  single  pellet  by 
centrifugation  at  1 .050  x  g  for  10  min  using 
a  swinging  bucket  rotor  and  plastic  conical 
ccntrihige  bottles.  Carefully  aspirate  and 
discard  the  supernatant  fluid  and  resuspend 
the  pellet  by  vortexing.  After  pooling  the 
particulates  in  one  conical  bottle,  record  the 
packed  pellet  volume.  Resuspend  the  packed 
pellet  in  an  equal  volume  of  10%  neutral 
buffered  formalin  solution.  If  the  packed 
pellet  volume  is  less  than  0.5  mL,  add 
enough  buffered  formalin  solution  to  bring 
the  resuspended  pellet  volume  to  1.0  mL. 

10.1.4  All  raw  water  sample  particulates 
must  be  archived.  A  minimum  of  25%  or  a 
maximum  of  5  ml  packed  pellet  volume  of 
the  raw  water  sample  should  be  transferred 
to  15  ml  conical,  plastic  centrifuge  tube.  The 
tube,size  is  raanditory  due  to  storage 
considerations.  Attach  a  water  resistant  label 
containing  the  following  information  to  the 
tube: 


Date: 


.  Sampling  Location: 


Start  rime:  _ 
Turbidity: . 

Stop  Time:  _ 
Turbidity: . 


.  Meter  Reading: 


Meter  Reading: . 


10.2    Flotation  Purification. 

10.2.1  In  a  clear  plastic  50  mL  conical 
centrifuge  tube(s),  vortex  a  volume  of 
resus[>ended  p>ellet  equivalent  to  not  more 
than  1  mL  of  packed  pellet  volume  with  a 
sufficient  volume  of  eluting  solution  to  make 
a  final  volume  of  20  mL 

10.2.2  Using  a  50  mL  syringe  and  14 
gauge  cannula,  underlay  the  20  mL  vortexed 
suspension  of  particulates  with  30  mL 
PercoU-sucrose  floatation  solution  (sp.  gr. 
1.1).  An  alternate  procedure  would  be  to 
overlay  the  30  mL  of  Percoll-sucrose 
floatation  solution  with  the  20  mL  of 
suspended  particulates. 

10.2.3  Without  disturbing  the  pellet 
suspension/PercoU-sucrose  interface, 
centrifuge  the  preparation  at  1,050  x  g  for  10 
min  using  a  swinging  bucket  rotor.  Slowly 
accelerate  the  centrifuge  over  a  30-sec 
interval  up  to  the  speed  where  the  tubes  are 
horizontal  in  order  to  avoid  disrupting  the 
interface.  Similarly,  at  the  end  of 
centrifugation,  decelerate  slowly.  DO  NOT 
USE  THE  BRAKE. 

10.2.4  Using  a  polystyrene  25  mL  pipet 
rinsed  with  eluting  solution,  draw  off  the  top 
20  mL  particulate  suspension  layer,  the 
interface,  and  5  mL  of  the  Percoll-sucrose 
below  the  interface.  Place  all  these  volumes 
in  a  plastic  50  mL  conical  centrifuge  tube. 

•    10.2.5    Add  additional  eluting  solution  to 
the  plastic  conical  centrifuge  tube  (10.2.4)  to 
a  final  volume  of  50  mL.  Centrifuge  at  1.050 
X  g  for  10  min. 

10.2.6  Aspirate  and  discard  the 
supernatant  fluid  down  to  5  mL  (plus  pellet). 
Resuspend  the  pellet  by  vortexing  and  save 
this  suspension  for  further  processing  with 
fluorescent  antibody  reagents. 

10.2.7  At  this  point,  a  break  may  be 
inserted  if  the  procedure  is  not  going  to 
progress  immediately  to  the  Indirect 
fluorescent  Antibody  procedure  (10.3)  below. 
If  a  break  is  inserted,  then  the  pellet  from 
10.2.6  should  be  washed  with  eluting 
solution  to  ensure  eliminating  osmotic  stress 
to  cysts  and  oocysts  &x)m  residual  Percoll- 
sucrose  floatation  solution.  Wash  the  pellet 
two  or  more  times  by  resuspending  it  in  50 
mL  of  eluting  solution,  centrifuging  at  1,050 
X  g  for  10  min,  and  aspirating  the 
supernatant  down  to  5  mL  above  the  pellet. 
Store  the  pellet  at  4  "C. 

10.3    Indirect  Fluorescent  Antibody  (IFA) 
Procedure. 

10.3.1    Determining  Sample  Volume  per 
Filter. 

10.3.1.1  Determine  the  volume  of  sample 
concentrate  (from  10.2. 7j  that  may  be 
applied  to  each  2S-mm  diameter  membrane 
filter  used  in  the  IFA  assay. 

10.3.1.2  Vortex  the  sample  concentrate 
and  apply  40  (iL  to  one  5-mm  diameter  well 
of  a  12-well  red  heavy  teflon-coated  slide." 

10.3.1.3  Allow  the  sample  to  sit 
approximately  2  rain  at  room  temperature. 

10.3.1.4  Examine  the  flooded  well  at 
200X  total  magnification.  If  the  particulates 
are  distributed  evenly  over  the  well  surface 
area  and  are  not  crowded  or  touching,  then 


apply  1  mL  of  the  undiluted  sample  to  a  25- 
mm  diameter  membrane  filter  in  10.3.4.6. 

10.3.1.5    Adjust  the  volume  of  the  sample 
accordingly  if  the  particulates  are  too  dense 
or  are  widely  spread.  Retest  on  another  well. 
Always  adjust  the  sample  concentrate 
volume  so  that  the  density  of  the  particulates 
is  just  a  little  sparse.  If  the  layer  of  sample 
particulates  on  the  membrane  filters  is  too 
dense,  any  cysts  or  oocysts  present  in  the 
sample  may  be  obscured  during  microscopic 
examination.  Make  sure  the  dilution  factor,  if 
any,  from  this  step  is  recorded. 

10.3.2  Preparing  the  Filtration  Manifold. 

10.3.2.1  See  Fig.  2  for  a  diagram  of  the 
filtration  manifold  assembly. 

10.3.2.2  Connect  the  filtration  manifold 
to  the  vacuum  supply  using  a  vacuum  tube 
containing  a  "T"-snaped  tubing  connector. 
Attach  ^HofSman  screw  clamp  to  4-6  cm  of 
latex  tubing  and  then  attach  the  latex  tubing 
to  the  stem  of  the  "T"  connector.  The  screw 
clamp  is  used  as  a  bleeder  valve  to  regulate 
the  vacuum  to  2-4  in  Hg. 

10.32.3    Close  all  the  manifold  valves  and 
open  the  vacuum  all  the  way.  Using  the 
bleeder  valve  on  the  vacuimi  tubing,  adjust 
the  applied  vacuum  to  2-4  in.  of  Hg.  Once 
adjusted,  do  not  readjust  the  bleeder  valve 
during  filtration.  If  necessary,  turn  the 
vacuum  on  and  off  during  filtration  at  the 
vacuum  source. 

10.3.3  Membrane  Filter  Preparation. 

10.3.3.1  One  Sartorius  25  mm  diameter 
cellulose  acetate  filter,  0.^-0.45  (im  pore 
sizes  and  one  25-nim  diameter  ethanol 
compatible  membrane  support  filter,Jo  any 
porosity,  are  required  for  each  1  mL  of 
adjusted  suspension  obtained  in  10.3.1.5. 
Soak  the  required  number  of  each  typo  of 
filter  separately  in  Petri  dishes  filled  with  IX 
PBS.  Drop  the  filters,  handling  them  with 
blunt-end  filter  forceps,  one  by  one  flat  on 
the  surface  of  the  buffer.  Once  the  filters  are 
wetted,  push  the  filters  under  the  fluid 
surface  with  the  forceps.  Allow  filters  to  soak 
for  a  minimum  of  1  min  before  use. 

10.3.3.2  Turn  the  filtration  manifold 
vacuum  source  on.  Leaving  all  the  manifold 
well  suppwrt  valves  closed,  place  one  supp>ort 
filter  on  each  manifold  support  screen.  This 
filter  ensures  even  distribution  of  sample. 

10.3.3.3  Place  one  Sartorius  25-mm 
diameter  cellulose  acetate  filter  on  top  of 
each  supfKtrt  filter.  Use  a  rubber  policeman 
to  adjust  the  cellulose  acetate  filter,  if 
necessary.  Open  the  manifold  well  support 
valves  to  flatten  the  filter  membranes.  Make 
sure  that  no  bubbles  are  trapped  and  that 
there  are  no  creases  or  wrinkles  on  any  of  the 
filter  membranes. 

10.3.3.4  Use  as  many  filter  positions  as 
there  are  sample  volumes  to  be  assayed. 
Record  the  number  of  sample  25-mm 
membrane  filters  prepared  and  the  volume  of 
floated  pellet  (10.3.1)  represented  by  these 
membranes.  In  addition,  include  at  least  one 
positive  control  for  Giardia  cysts  and 
Cryptosporidium  oocysts  and  one  negative 
control  each  time  the  manifold  is  used. 

10.3.3.5  Position  the  1  lb  (454  g)  stainless 
steel  wells  firmly  over  each  filter. 


Operator's  Name: . 
Filtered: 


.  Total  Volume 


■Cel-line  Associates,  Inc..  33  Gorgo  Lane. 
Newfield.  N)  08344.  Cat.  •10-111. 


<•  Sartorius  Corp..  Filter  div.,  30940  San  Clemente. 
Hav-ward.  CA  94544. 

10 Nitrocellulose.  B  mid  porosity.  Cat.  No.  SCWP 
02S.  Millipore  Corp..  Bedford,  MA.  or  equivalent. 
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M.3.X6  Label  nek  sampi*  and  coBtxol 
well  tppnphattif  witk  bttW  pieces  ei  tape 
OB  tiia  lof>  of  tha  stanltsa  steal  wells. 

iaa.4    SaaipJrifpp^iKatMA. 

M3.4.1    Op«  tk*  CMaHoU  sappot  «ahw 
for  each  waU  coataiaiag  fikars. 

ia3.4.2    Rinaa  tba  iaside  of  sack  staittiass 
steel  w«U  and  HMmfenaa  ftilar  with  2  aiL  t% 
BSA  appUad  wUb  a  Pastaax  pipat  Dran  th« 
BSA  sdotiaB  coBpktBly  frantbe 

MX3.4.3    Closa  Iha  oaatfoU  valves  under 
each  membrane  filter. 

tO.3.4.4    For  tba  pentiva  castrols.  a^ 
50O-ie00  Giatdia  hmkta  cysts  and  500- 
1000  Crmtosporiihtim  parvum  oocysts  or  usa 
the  MexioiaB  itMg.iiniitif  poattive  coatxol 
antigea  m  spacifiad  is  tba  kk  to  a  weii. 

iaJ.4.5  For  a  aegatrva  controK  add  1.0 
mLlXPBSlooMweU. 

10.3.4.6  Add  I.ObI.  of  trortrxed,  adjusted 
water  sample  froBHk3.U  toa  weU. 

10.3.4.7  Opaa  tha  maniiald  valve  under 
each  membrane  fiher  to  drain  tbe  wells. 
RlBsa  aacb  stainless  steal  well  with  2  mL  1% 
BSA.  Do  not  touch  th*  pipet  to  the  membraae 
filter  artotke  mbU.  Closa  tfaa  oaaaifbld  valve 
under  aacb  BMiDbraaa  filter. 

1 0.3.5    indirect  Fluorescent  Antibody 
Staining. 

1 0UI.5J    DiiMGe  tba  primary  antibody 
mixture  and  labeling  reagent  according  to  the 
manuEacturer's  instructioBS  usiag  IX  PBS. 

10.3.5.2    Pipet  0.5  siL  of  the  diluted 
primary  antibody  mixture  osto  each 
membrane  aod  aUow  to  remaus  in  contact 
with  the  filtar  fo>  25  mia  at  room 
temperature. 

10  J. 5.3    At  the  end  o/ the  contact  period, 
open  the  raaoi&jid  vaive  to  drain  the  antisera. 

K)J.S.4    Rinse  each  well  and  filter  5  ttanes 
with  2  mL  IX  PBS.  Do  mat  touch  thetipof 
the  pipet  to  the  n>ein6rxinr  ^iter  or  to  the 
staimies*  steel  weU*.  Clooe  all  manilold 
valves  after  tba  last  waah  is  completed. 

10l3l53    Pipet  05  mLkbetug  reagent 
onto  each  membcaoe  and  allow  to  lematD  in 
contact  with  the  filter  far  2S  mia  at  RXim 
temperature.  G^ver  all  wells  with  ahunlmim 
io*i  to  shield  \hm  lea^eBts  faoB  bght  and  to 
prevent  dehydratioB  and  crystallisation  of 
the  fhioresceis  isotbiocyanata  dye  during  the 
contact  period. 

10  J.5.6    At  this  point  start  the  10.3.& 
procadura 

10.3.5.7    At  thaend  of  the  contact  poiod. 
open  the  aianifriki  valvea  to  drain  the 
labeling  ceageot. 

10Jl5.»    Rinse  aacb  wall  and  filter  S  times 
with  2  BtL  IX  PBS.  Do  net  touch  thetipof 
the  pipet  to  the  membmne  fitter  or  to  the 
staudess  tteei  wkMl  Ooae  all  manifold 
valves  after  the  last  wash  ia  cootpleted. 

10.3.5  9    Dehydrate  the  mentbrane  filters 
in  each  well  bv  sa<;aantialty  applying  \A  mL 
of  10^  20.  40.  aowd  95%  ethano)  solutions 
coDtaiDBtng  5%  glyceroL  Allovr  each  sohitioa 
to  drain  tbotooghly  beiore  applying  the  next 
in  the  series. 

laa.e    FiitrrMDwarmf. 

10  JLA.1    Label  glass  si  ides  fior  each  filter 
and  place  them  on  a  slide  warmer  oc  in  an 
incubator  calibrated  to  37  "C 

103  5.2    Add75|a,2%OABCO-glycerol 
mounting  medium  to  each  slide  on  ^e  slide 
warmer  or  in  the  incubator  and  allow  to 
warm  ior  20-30  mm. 


10.3.&3    BteuHwa  the  top  cellulose 
filter  with  fine-tip  forceps  and  layer  it  over 
the  correspondiBJst!r  lebeied  ElABOO-glycarol 
rocuutuig  madiMB  prepared  sbde.  Make  sure 
the  sampk  UfifilmnitiuH  skk  is  up.  If  the 
entira  fihar  is  not  wettad  by  the  DAfiCO- 
glycctot  moimting  mediiin^  pick  up  the 
■KoibraD*  filter  with  the  same  barcepaaad 
add  a  little  more  DABCO-giycaTot  mountiag 
medium  to  the  s&da  under  the  filler. 

10.3.ft.4    Use  a  dean  pair  of  iarceps  to 
handle  each  membrane  fiter.  Soak  ascd 
forceps  is  a  beaker  of  cfihited  detergent 
cleaniag  solutiaB. 

10.3.6.5    After  a  20mim  dealing  period  on 
the  slide  warmer,  the  fiher  sboutd  became 
transparent  and  appear  (feier.  Altar  clearing, 
if  the  meflkbrane  starts  to  tisn  wkite.  apply 
a  small  amooat  of  OABCO-glycerol  nwaiinfiBg 
medium  euider  the  fiher. 

10.36.6    After  the  20  min  ckaring  period, 
apply  20  ftL  DABCOglycerol  mounting 
niediBm  to  tfaa  center  of  each  membrane  filter 
and  cover  with  a  25  mm  x  25  mm  cower  gless. 
Tap  out  air  bubbles  with  the  handle  end  of 
a  pair  of  forceps.  Wipe  off  excess  DABCO- 
glycerol mounting  medium  from  the  edge  of 
each  cover  glass  with  a  shghtly  moistened 
Kimwdpe. 

10.31.A.7    Seal  the  edge  of  each  cover  glass 
to  the  slide  with  dear  fingernail  polish. 

10.3.5J)    Store  the  slides  in  a  "dry  box". 
A  dry  box  can  be  constructed  from  a  covered 
Tupperwara  oontauier  to  which  a  thick  layer 
of  Drierita  has  been  added.  Cower  tiie 
dessicant  with  paper  to%wela  and  the  shdes 
should  be  laid  flat  on  the  top  of  the  paper 
towels.  Place  the  tid  on  the  ^  booi  and  store 
at4*C 

10.3.S.9    Examine  the  shdes 
micToacopkcaUy  as  soon  as  possiUe  but 
within  5  days  of  preparation,  because  they 
may  become  opaque  if  stored  longer,  aod 
D.I.C  OB  Hoffman  modulation*  optical 
examinatioa  vrouid  then  do  loiter  be 
pessifaia. 

1 0i4    Micrascopic  ESKuaiiiatioa . 

10.4.1    General — Microscopic  work  l^  a 
single  analyst  shoukl  not  exceed  4  hours/day 
nor  moiv  tbas  5  coosecutiv*  days/week. 
Intermittent  rest  periods  during  the  4  hours/ 
day  art  encouraged. 

10.4.1.1  Remove  the  dry  box  from  4  *C 
storage  and  aUow  it  to  warm  to  room 
temperaturabefoee  opening. 

10.4.1.2  Adjust  the  microscope  to  assure 
that  the  cpiiluarescence  and  HoAnan 
modulation*'  or  differential  interference 
cootiast  optics  are  )■  optimal  working  order. 
Make  sure  that  the  fluorescein  isothiocyana(9 
cttbe  is  m  plaoe  im  tte  eplfhioiescent  portion 
of  the  micro8cape(see53.lX  I>rtBited 
procedures  required  for  adjusting  and 
aligning  the  microscope  are  found  in 
api3eB4&xX4. 

ia4.2    Assay  Controis. 

10.4.2.1    The  pnrpose  of  dMse  controls  is 
to  assure  that  the  assay  reagents  are 
functioBiBg.  tba*  the  assay  procedures  have 
been  properly  petiurined.  ood  that  the 
microacope  bas  been  adjusted  and  aligned 
property. 

IA.4.2.2    Assay  CktrdkiJOryptospotidium 
Control 

(a)  Usiog  epifluorescence.  scan  the  positive 
control  slide  at  no  less  than  20aX  total 


magaificatioa  farapple-green  fluorescence  ol 
Giardin  cyst  and  Cryptosporidttam  oocyst 
shapes.  Backgroaad  fluorescence  of  the 
membiaae  shoakl  be  either  very  dim  or  non- 
existent 

(b)  U  BO  appk.  fflscn  fiuorescing  Ciardio 
cyst  or  Cryptiepofidiittn  oocyst  shapes  are 
observed,  tiien  the  fluorescent  staining  did 
not  work  or  the  positive  control  c>'st 
preparation  was  faulty.  Do  not  examine  the 
water  sample  slides  br  Ciardia  cysts  and 
CryptosperidJutB  oocysts.  Becheck  reagents 
and  procedures  to  determine  the  pirobiem. 

(c)  If  apple-green  fiuorescing  cyst  and 
oocyst  shapes  are  observed,  change  the 
microecope  from  epifluorescence  to  the  lOOX 
oil  immersion  Hoffman  R>odwlatioB<*  or 
differential  interfeperce  contrast  objective. 

(d)  At  no  lei^  than  lOOOX  total  oil 
immersion  naagnification,  examine  Ciardia 
cyst  shapes  and  Cryptospondium  oocyst 
shapes  for  internal  naorphology. 

(e)  The  Ciardia  cyst  tntemal  morphological 
characteristics  include  1—4  miclei,  axonemes, 
and  median  bocftes.  Giarditi  cysts  should  be 
measured  to  the  nearest  0.5  tan  with  a 
calibrated  ocular  micrometer.  Record  the 
length  and  width  of  cysts.  Also  record  the 
morphological  characteristics  observed. 
Continue  until  at  least  3  Giardia  cysts  heve 
been  detected  and  measured  in  this  manner. 

(f)  The  Cryptosporidium  oocyst  internal 
morphological  cheracteristrcs  include  1—4 
sporoeoitcs.  Examine  the  Cryptosporidium 
oocyst  shapes  for  sporosoites  and  measure 
the  oocyst  diameter  to  the  nearest  0. 5  (un 
with  a  cahbrated  ocular  mjcromcter.  Record 
the  size  of  the  oocysts.  Also  record  the 
number,  if  any,  of  the  sporozoites  observed. 
Sometimes  a  single  nucleus  is  observed  per 
spororotte  Continue  utrtil  at  least  3  oocysts 
have  been  detected  and  measured  in  this 
manner. 

10.4.2.3     Assay  Negatixv  Control. 

[a]  Usiitg  epifluorescence,  scan  the 
negative  control  membrane  at  no  less  than 
200X  total  magnification  for  apple-green 
fluorescence  of  Giarxha  cyst  and 
Cryptosporidiam  oocyst  shapes. 

(b)  If  no  apple-green  fhioresdng  cyst  or 
oocyst  shapes  are  found,  and  if  background 
fluorescence  of  the  membrane  Is  very  dim  or 
non-existent,  continue  with  exarmnarian  of 
the  water  sample  shdes. 

fc)  If  epple-green  fhiorescrng  cyst  or  oocyst 
shapes  are  found,  discontinue  examination 
since  jxwsible  contamination  of  the  other 
slides  is  indicated.  Clean  the  equipment  fsee 
Appendix  XI  >.  recheck  the  reagents  and 
procedure  and  repeat  using  ad^tional 
aliquot*  of  the  sample. 

16.4.3    Sampie  Examination. 

K).4.3.t    Scanning  Technique. 

{ft}  Scan  each  membrane  in  a  systematic 
fashion  beginning  with  one  edge  of  the 
rooimt  and  coveiiiig  the  entire  membrane.  An 
ufhand-down  or  a  side-  to-side  scanning' 
patteiu  may  be  used.  See  Fig.  3  for  an 
illustration  of  2  altei natives  for  systematic 
slide  scanning. 

1 0.4.3.2    Presmmptive  Count  and 
Confirmed  Count 

(a)  When  appropriate  responses  bawe  been 
obtained  for  the  positive  and  negative 
controls,  aae  epifluorescjence  to  scan  the 
entire  membrane  from  eack  sample  at  not 
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less  th»n  200X  total  magnification  for  apple- 
green  fluorescence  of  cyst  and  oocyst  shapes, 
(b)  When  brilliant  apple-green  fluorescing 
round  to  oval  objects  (8  to  18  ^m  long  by  5 
to  15  jrni  wide)  are  observed,  switch  the 
microscop>e  to  either  Hoffman  modulation* 
or  differential  interference  contrast  •ptics. 
Look  for  external  or  internal  morphological 
characteristics  atypical  ofGiardia  cysts  (e.g., 
spikes,  stalks,  appendages,  pores,  one  or  two 
large  nuclei  filling  the  cell,  red  fluorescing 
chloroplasts,  crystals,  spores,  etc.).  If  these 
atypical  structures  are  not  observed,  then 
identify  such  apple-green  fluorescing  objects 
of  the  aforementioned  size  and  shape  as 
presumptive  Gtardia  cysts.  Record  the  shape 
and  measurements  (to  the  nearest  0.5  ]aa  at 
lOOOX)  for  each  such  object  as  the  part  of  the 
presumptive  count.  If  two  or  more  internal 
morphological  structures  are  observed  at  this 
point,  record  this  as  a  corafirmed  Giardia 
cyst  as  well.  Counts  with  internal  structures 
must  be  confirmed  by  a  senior  analyst. 


(c)  When  teilliant  apple-green  fluorescing 
ovoid  or  spherical  objects  (3  to  7  (un  in 
diameter)  are  observeid,  switch  the 
microscope  to  either  Hof&nan  roodulation*) 
or  differential  interference  contrast  optics. 
Look  for  external  or  internal  morphological 
charatleristics  atjrpical  of  Cryptosporidium 
oocyst  (e.g.,  ^ikes.  stalks,  appendages,  pores, 
one  or  two  large  nuclei  filling  the  cell,  red 
fluorescing  chloroplasts,  crystals,  spores, 
etc).  If  these  atypical  structures  are  not 
observed,  then  identify  such  apple-green 
fluorescing  objects  of  the  aforementioned  size 
and  shape  as  presumptive  Cryptosporidium 
oocysts.  Record  the  shape  and  measurements 
(to  the  nearest  0.5  \aa  at  lOOOX)  iar  each  such 
object  as  part  of  the  presumptive  count. 
Although  not  a  defming  characteristic, 
surface  oocyst  folds  may  be  observed  in  some 
specimens.  If  one  or  more  sporozoites  are 
observed  at  this  point,  record  this  as  a 
com  firmed  Cryptosporidium  oocyst  as  well. 


Counts  with  totemal  structures  must  be 
confirmed  by  a  senior  analyst 

11.    Calculation 

11.1  PercentagiB  of  Floated  Sample 
Examined. 

11.1.1  Record  the  percentage  of  floated 
sediment  examined  microscopically. 
(Calculate  this  value  from  the  total  volume  of 
floated  pellet  otoained  (iai.8).  the  number 
of  25-mm  noembrane  filters  pref>ared  together 
with  the  volume  of  floated  pellet  represented 
by  these  membrane  filters  (10.3.1.6),  and  the 
number  of  membrane  filters  examined.) 
11.2  The  following  values  are  used  in 
calculations: 
V= volume  (liters)  of  original  water  sample 

(9.2.2  and  9.2.6) 
P=eluate  packed  pellet  volume  (10.1.8), 

(mL), 
F=&action  of  eluate  packed  pellet  volume 
(P)  subjected  to  flotation,  determined  as 


mL  P  subjected  to  flotation 


(10.2.1) 


R=Percentage  (expressed  as  a  decimal)  of 
floated  sediment  examined  (11.1.1) 

PRG=Presumptive  no.  of  Giardia  cysts 
detected  (10.4.3.2b) 

PRC=Presumptive  no.  of  Cryptosporidium 
oocysts  detecled  (10.4.3.2c) 


CG=Confirmed  number  of  Giardia  cysts 

detected  with  internal  structures 

(10.4.3.2b) 
CC=Confirmed  number  of  Ctyptosporidixun 

oocysts  detected  with  Intemalstructurcs 

( 10.4.3  Jc) 


11.3  For  positive  samples,  calculate  the 
number  of  cysts  or  oocysts  per  100  liters  of 
sample  as  follows: 


X/100L  = 


(PRO  or  PRC  or  CG  or  CC)  (100) 
FVR 


A  sample  calculation  is  shown  in 
Appendix  X2. 

11.4  For  samples  in  which  no  cysts  or 
oocysts  are  detected,  (PRO  or  PRC  or  CG  or 
CC)  =  <1.  Calculate  the  detection  limit  as 
follows: 


<X/IOOL  = 


(<1)(I00) 


FVR 

A  sample  calculation  is  shown  in 
Appendix  X2. 
11.5  Reporting. 

11.5.1  Report  results  as  presumptive  count 
and  confumed  count  for  Giardia  cysts  or 
Cryptosporidium  oocysts  per  100  L  of 
sample.  Report  negative  results  in  terms  of 
the  detection  limit.  Representative  reporting 
forms  are  given  in  Appendix  X3. 

11.5.2  Enter  all  data  into  the  computer 
spreadsheet  provided  with  this  protocol. 

12.  Water  Sample  Controls 

12.1   Water  Sample  Negative  Control. 

12.1.1  This  control  is  a  check  on 
equipment,  materials,  rr-jgents  and 
technique.  It  involves  collecting  a  sample 
from  water  known  to  be  free  of  cj'sts  and 
oocysts  and  processing  and  examining  that 
sample  as  if  it  were  an  unknown.  Every  10th 
sample  processed  in  the  laboratory  should  be 
8  negative  control. 

12.1.2  Using  the  procedures  detailed  in 
10.2  through  10.4,  collect,  process,  and 


examine  a  40  L  (10  gal]  or  larger  sample  of 
reagent  water  or  tap  water  that  has  first  been 
passed  through  a  filter  of  not  more  than  1  ^m 
absolute  porosity. 

12.1.3  The  entire  concentrate  from  this 
sample  should  be  examined.  If  any  cysts  or 
oocysts  are  detected,  do  not  process  any 
unknown  samples  until  the  source  of  the 
contamination  is  located  and  corrected. 

12.2  Water  Sample  Positive  Control. 

12.2.1  The  purpose  of  this  control  is  to 
assure  that  the  laboratory  can  recover  cysts 
and  oocysts  when  they  are  spiked  into  a 
sample  at  a  known  level 

12.2.2  It  is  recommended  that,  once  ev^y 
three  months,  or  when  a  sample  outside  the 
norm  is  encountered,  the  eluate  packed  pellet 
(10.1.8)  from  an  actual  sample  be  split  in 
half. 

12.2.3  One  half  should  be  processed  as  an 
unknown:  the  second  half  should  be  spiked 
with  1,000  cysts  and  1,000  ooc>-8fs/  mL  of 
eluate  packed  pellet.  Process  and  examine 
the  sample  using  the  procedures  detailed  in 
10.2  through  10.4. 

12.2.4  Calculate  the  recovery  efRciency  in 
the  spiked  aliquot  after  substracting  any  cysts 
and  oocysts  observed  in  the  unspiked 
aliquot  If  cysts  and  oocysts  are  not  recovered 
in  the  spiked  sample,  do  not  process  any 
more  unknown  samples  until  the  laboratory 
can  demonstrate  recovery  in  spiked  samples. 


13.  Education,  Training  and  Proficiency 
To  be  added  at  a  later  date. 

14.  Key  Words 

14.1  Antibody,  Cryptosporidium,  cysts, 
fluorescence,  Giardia,  immunoassay,  oocysts, 
protozoa. 

Appendices 

X 1 .     Cleaning  the  Manifold  and  Stainless 
Steel  Welts 

XI.  1    Manifold 

XI. 1.1     After  all  the  membrane  filters  have 
been  mounted  on  glass  slides  (10.3.6), 
remove  the  support  filters  and  discard 
them. 

XI. 1.2    Open  all  the  manifold  valves  and 
increase  the  vacuum  pressure  to  the 
manifold  by  closing  the  bleeder  valve 
associated  with  the  vacuum  tubing. 

XI. 1.3  Rinse  each  manifold  filter  support 
screen  with  10-20  mL  of  0.01%  Tween 
80  solution. 

XI. 1.4  Rinse  each  manifold  filter  support 
screen  with  10-20  mL  water. 

Xl.1.5    Disconnect  the  manifold  from  the 
vacuum  and  wash  the  cover  and  fluid 
collection  box  in  warm  detergent 
solution.  Rinse  with  tap  water  and 
reagent  water. 

X 1  2    Stainless  Steel  Wells 


6422  Federal  Register  /  Vol.  59.  No.  28  /  Thursday,  February  10.  1994  /  Proposed  Rules 


X 1 . 2 . 1    Place  a  cloth  on  the  bottom  of  an 
autoclavabie  container  which  is  large 
enough  to  accommodate  all  10  stainless 
steel  wells  in  a  single  layer. 

XI. 2. 2    Put  the  stainless  steel  wells  top  side 
down  on  the  cloth.  The  rim  on  the 
underside  of  the  well  is  fragile.  Care 
must  be  taken  to  avoid  scratching  and 
denting  the  rim. 

XI. 2.3    Add  enough  reagent  water 
containing  detergent  to  cover  the 
stainless  steel  wells  by  an  inch  or  more. 


XI. 2.4    Autoclave  the  stainless  steel 

container  with  the  stainless  steel  wells 

for  15  min  at  15  lbs/in  2  and  121  'C  Use 

the  slow  exhaust  mode  at  the  completion 

of  the  autoclave  cycle. 
XI. 2. 5    Transfer  the  wells  to  a  pan  of  hot 

detergent  cleaning  solution. 
XI. 2.6    Individually  scrub  the  inside  and 

bottom  of  stainless  steel  wells  with  a 

sponge. 
XI. 2. 7    Rinse  each  well  with  tap  water 

followed  by  reagent  water.  Drain  and  air 

dry  the  wells. 
XI. 2.8    Always  check  the  bottom  ridge  of 

each  stainless  steel  well  for  dents  and 

scratches. 


XI. 2. 9    If  dents  or  scratches  are  found  on  the 
bottom  of  a  stainless  steel  well,  do  not 
use  it  until  it  is  properly  reground. 

X2.    Sample  Calcuhtion 

X2 . 1    Positive  Samples 

X2.1.1    A|sume  that  a  100  gal  (380  L)  water 
sample  was  collected.  The  sample  was 
eluted  resulting  in  5  mL  of  sediment. 
Fif^y  percent  (2.5  mL)  of  the  sediment 
was  purified  by  Percoll-sucrose  flotation. 
Forty  percent  of  the  floated  material  was 
examined  microscopically.  A  total  of  8 
presumptive  and  3  confirmed  Giardia 
cysts  were  found.  No  presumptive  or 
confuroed  Cryptosporidium  oocysts  were 
observed.  Using  the  formula  in  12.1: 


V  =  380L 
P  =  5raL 
F  =  2.5/5  =  0.5 
R  =  40%  =  0.4 
PRG  =  8 
CG  =  3 

Presumptive  Giardia  cysts      (P/?CXl 00) 


lOOL 

FVR 

(8X100) 
(0.5X380X0.4) 
=  10.5 

Confirmed  Giardia 

cysts 

(CGXlOO) 

100  L 


FVR 

(3X100) 
(0.5X380X0.4) 

=  4 


X2.2    Negative  Samples 


X2.2.1    Using  the  description  given  in 

X2.1.1,  no  Cryptosporidium  oocysts  were 
observed.  The  calculated  detection  limit 
per  100  liters  would  be: 
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Presumptive  Cryptosporidium  oocyst  _  (P/?CXlOO) 
lOOL  FVR 

(<»XiQO) 

(0.5X380X0.4) 
=<1J 
Confirmed  Cryptosporidium  oocysts     (CCXlOO) 
lOOL  FVR 

(<iXioo) 


(0JX380X0.4) 


X3.1     Giarrf/a  Report  Form 


Slide  prepared  by: 
Date  prepared: 


Analyst:     

Date  analyzed:  - 


Object  lo- 
cated t>y 
IFANo. 

Shape  (oval 
or  round) 

Size  LxW 
(urn) 

Morphological  Characteristics 

Presumptive 
Count  (V) 

Nucleus  («) 

Median 
body(V) 

Axonemes 
(V) 

Confirmed 
Count  (V) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Total 

ff 

Calculated  number  of  presumptive  cysts/100    Calculated  number  of  confirmed  cysts/100  li-     Slide  prepared  by: 

''^^'^  — -     ters Dale  prepared:  — '- 

X3.2    Cryptosporidium  Report  Form  Analyst: 


Date  analyzed:  • 


OtJject  lo- 
cated by 
IFA  No. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 


Shape  (oval 
or  round) 


Size  LxW 
(urn) 


Morphotogi- 
caJ  char- 
acteristic 


Sporozoite 
(«) 


Presumptive 
count  (V) 


Total 
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Calculated  number  of  presumptive  oocysts/ 

100  liters  

Calculated  number  of  confinned  oocysts/100 

liters  

X4.    Microscope  Adjustments  '^ 

The  microscopic  portion  of  this  procedure 
depends  upon  very  sophisticated  optics. 
Without  proper  alignment  and  adjustment  of 
the  microscope  the  instrument  will  not 
function  at  maximal  efficiency  and  the 
probability  of  obtaining  the  desired  image 
(information)  will  not  be  possible. 
Consequently,  it  is  imperative  that  all 
portions  of  the  microscope  from  the  light 
sources  to  the  oculars  are  properly  adjusted. 
While  microscopes  from  various  vendors 
are  configured  somewhat  differently,  they  all 
operate  on  the  same  general  physical 
principles.  Therefore,  slight  deviations  or, 
adjustments  may  be  required  to  make  these 
guidelines  work  for  the  particular  instrument 
at  hand. 

X4.1.    Adjustment  of  the  Epifluorescent 
Mercury  Bulb  and  Transmitted  Light 
Bulb  Filament.  The  sole  purpose  of  these 
procedures  is  to  insure  even  field 
illumination. 
X4 . 1 . 1    Mercury  Bulb  A  djustment.  This 
section  assumes  that  you  have 
successfully  replaced  the  mercury  bulb 
in  your  particular  lamp  socket  and 
reconnected  the  lamp  socket  to  the  lamp 
house.  These  instructions  also  assume 
the  condenser  has  been  adjusted  to 
produce  Kohler  illumination.  Make  sure 
that  you  have  not  touched  any  glass 
portion  of  the  mercury  bulb  with  your 
bare  fingers  while  installing  it.  Warning: 
Never  look  at  the  ulfraviolet  light  coming 
out  of  the  mercury  lamp  house  or  the 
ultraviolet  light  image  without  a  barrier 
filter  in  place. 
X4. 1.1.1.    Usually  there  is  a  diffuser  lens 
between  the  lamp  and  the  microscope 
which  either  must  be  removed  or  swung 
out  of  the  light  path. 
X4.1.1.2.    Using  a  prepared  microscope 

slide,  adjust  the  focus  so  the  image  in  the 
oculars  is  sharply  defined. 
X4.1.1.3.    Replace  the  slide  with  a  business 

card  or  a  piece  of  lens  jjapwr. 
X4. 1.1.4.    Close  the  field  diaphragm  (iris 
diaphragm  in  the  microscope  base)  so 
only  a  small  point  of  light  is  visible  on 
the  card.  This  dot  of  light  tells  you  where 
the  center  of  the  field  of  view  is. 
X4.1.1.5.    Mount  the  mercury  lamp  house  on 
the  microscope  without  the  diffuser  lens 
in  place  and  turn  on  the  mercury  bulb. 
X4.1.1  6.    Remove  the  objective  in  the  light 
path  from  the  nosepiece.  You  should  see 
a  primary  (brighter)  and  secondary  image 
(dinmier)  of  the  mercury  bulb  arc  on  the 
card  after  focusing  the  image  with  the 
appropriate  adjustment. 
X4.1.1.7.    Using  the  other  lamp  house 
adjustments,  adjust  the  primary  and 
secondary  mercury  bulb  images  so  they 
are  side  by  side  (parallel  lo  each  other) 
with  the  transmitted  light  dot  in  between 
them. 


>i  Smith.  R.F.  1982.  Microscopy  and 
Photomicrography:  A  Practical  Guide.  Appelton- 
CenturyOofts,  New  York. 


X4.1.1.8.    Reattach  the  objective  to  the 
nosepiece. 

X4.1.1.9.  Insert  the  diffuser  lens  into  the 
light  path  between  the  mercury  lamp 
house  and  the  microscope. 

X4.1.1.10.    Turn  off  the  transmitted  light, 
remove  the  card  &Dm  the  stage,  and 
replace  it  with  a  slide  of  fluorescent 
material.  Check  the  field  for  even 
fluorescent  illumination.  Adjustment  of 
the  diffuser  lens  will  most  likely  be 
required.  Additional  slight  adjustments 
as  in  step  6  above  may  be  required. 

X4.1.1.11.    Maintain  a  log  of  the  number  of 
hours  the  U.V.  bulb  has  been  used.  Never 
use  the  bulb  for  longer  than  it  has  been 
rated.  Fifty  watt  bulbs  should  not  be 
used  longer  than  100  hours;  100  watt 
bulbs  should  not  be  used  longer  than  200 
hours. 

X4.1.2.    Transmitted  Bulb  Adjustment.  This 
section  assumes  that  you  have 
successfully  replaced  the  transmitted 
bulb  in  your  particular  lamp  socket  and 
reconnect  the  lamp  socket  to  the  lamp 
house.  Make  sure  that  you  haw  not 
touched  any  glass  portion  of  the 
transmitted  light  bulb  with  your  bare 
fingers  while  installing  it.  These 
instructions  also  assume  the  condenser 
has  been  adjusted  to  produce  Kohler 
illumination. 

X4. 1.2.1.    Usually  there  is  a  diffuser  lens 
between  the  lamp  and  the  microscof)e 
which  either  must  be  removed  or  swung 
out  of  the  light  path.  Reattach  the  lamp 
house  to  the  microscope. 

X4.1.2.2.    Using  a  prepared  microscope  slide 
and  a  40X  objective  (or  similar),  adjust 
the  focus  so  the  image  in  the  oculars  is 
sharply  defined. 

X4. 1.2.3.    Without  the  ocular  or  Bertrand 
optics  in  place  the  pupil  and  filament 
image  inside  can  be  seen  at  the  bottom 
of  the  tube. 

X4. 1.2.4.    Focus  the  lamp  filament  image 
with  the  appropriate  adjustment  on  your 
lamp  house. 

X4.1.2.5.    Similarly,  center  the  lamp 

filament  image  within  the  pupil  with  the 
appropriate  adjustment(s)  on  your  lamp 
house. 

X4. 1.2.6.    Insert  the  diffuser  lens  into  the 
light  path  between  the  transmitted  lamp 
house  and  the  microscope. 

X4.2.    Adjustment  of  Interpupillary  Distance 
and  Oculars  for  Each  Eye.  These 
adjustments  are  necessary,  so  eye  strain 
is  reduced  to  a  minimum.  These 
adjustment  must  be  made  for  each 
individual  using  the  microscope.  This 
section  assumes  the  use  of  a  binocular 
microscope. 

X4.2.1.    Interpupillary  Distance.  The  spacing 
between  the  eyes  varies  from  person  to 
person  and  must  be  adjusted  for  each 
individual  using  the  microscope. 

X4.2.1.1.    Place  a  prepared  slide  on  the 
microscope  stage,  turn  on  the 
transmitted  light,  and  focus  the 
specimen  image  using  the  course  and 
fine  adjustment  knobs. 

X4.2.1.2.    Using  both  hands,  adjust  the 

oculars  in  and  out  until  a  single  circle  of 
light  is  observed  while  looking  through 
the  two  oculars  with  both  eyes. 


X4.2.2.    Ocular  Adjustment  for  Each  Eye. 
This  section  assumes  a  focusing 
ocular<s).  This  adjustment  can  be  made 
two  ways,  depending  upon  whether  or 
not  the  microscope  is  capable  of 
photomicrography  and  whether  it  is 
equipped  with  a  photographic  frame 
which  can  be  seen  through  the 
binoculars.  Precaution:  Persons  with 
astigmatic  eyes  should  always  wear  their 
contact  lenses  or  glasses  when  using  the 
microscope. 

X4. 2.2.1.    For  microscopes  not  capable  of 
photomicrography.  This  section  assumes 
only  the  right  ocular  is  capable  of 
adjustment. 

(a)  Place  a  prepared  slide  on  the 
microsco{>e  stage,  turn  on  the 
transmitted  light,  and  focus  the 
specimen  image  using  the  course  and 
fine  adjustment  knobs. 

(b)  Place  a  card  between  the  right  ocular 
and  eye  keeping  both  eyes  open.  Using 
the  fine  adjustment,  focus  the  image  for 
the  left  eye  to  its  sharpest  point. 

(c)  Now  transfer  the  card  to  between  the 
left  eye  and  ocular.  Without  touching  the 
course  or  fine  adjustment  and  with 
keeping  both  eyes  open,  bring  the  image 
for  the  left  eye  into  sharp  focus  by 
adjusting  the  ocular  collar  at  the  top  of 
the  ocular. 

X4.2.2.2.    For  microscopes  capable  of 
viewing  a  photographic  frame  through 
the  viewing  binoculars.  This  section 
assumes  both  oculars  are  adjustable. 

(a)  Place  a  prepared  slide  on  the 
microscope  stage,  turn  on  the 
transmitted  light,  and  focus  the 
specimen  image  using  the  course  and 
fine  adjustment  knobs. 

(b)  After  activating  the  photographic  frame, 
place  a  card  between  the  right  ocular  and 
eye  keeping  both  eyes  open.  Using  the 
correction  (focusing]  collar  on  the  left 
ocular  focus  the  left  ocular  until  the 
double  lines  in  the  center  of  the  fi^me 
are  as  sharply  focused  as  possible. 

(c)  Now  transfer  the  card  to  between  the 
left  eye  and  ocular.  Again  keeping  both 
eyes  open,  bring  the  image  of  the  double 
lines  in  the  center  of  the  photographic 
frame  into  as  sharp  a  focus  for  the  right 
eye  as  possible  by  adjusting  the  ocular 
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correction  (focusing)  collar  at  the  top  of 
the  right  ocular. 

X4.3.     Calibration  of  an  Ocular 

Micrometer '^3 — This  section  assumes 
that  an  ocular  reticle  has  been  installed 
in  one  of  the  oculars  by  a  microscopy 
specialist  and  that  a  stage  micrometer  is 
available  for  calibrating  the  ocular 
micrometer  (reticle).  Once  installed  the 
ocular  reticle  should  be  left  in  place.  The 
more  an  ocular  is  manipulated  the 
greater  the  probability  is  for  it  to  become 
contaminated  with  dust  particles.  This 
calibration  should  be  done  for  each 
objective  in  use  on  the  microscope.  If 
there  is  an  optivar '«  on  the  microscope, 
then  the  calibration  procedure  must  be 
done  for  the  respective  objective  at  each 
optivar  setting. 

X4.3.1.    Place  the  stage  micrometer  on  the 
microscope  stage,  turn  on  the 
transmitted  light,  and  focus  the 
micrometer  image  using  the  course  and 
fine  adjustment  knobs  for  the  objective  to 
be  calibrated.  Continue  adjusting  the 
focus  on  the  stage  micrometer  so  you  can 
distinguish  between  the  large  (0.1  mm) 
and  the  small  (0.01  mm)  divisions. 


X4.3.2.    Adjust  the  stage  and  ocular  with  the 
micrometer  so  the  0  line  on  the  ocular 
micrometer  is  exactly  superimposed  on 
the  0  line  on  the  stage  micrometer. 

X4.3.3.    Without  changing  the  stage 
adjustment,  find  a  point  as  distant  as 
possible  from  the  two  0  lines  where  two 
other  lines  are  exactly  superimpvosed. 

X4.3.4.    Determine  the  number  ocular 

micrometer  spaces  as  well  as  the  number 
of  millimeters  on  the  stage  micrometer 
between  the  two  points  of 
superim  position. 
For  example:  Suppose  48  ocular 
micrometer  spaces  equal  0.6  mm. 

X4.3.5.    Calculate  the  number  of  mm/ocular 
micrometer  space. 
For  example:  0.6  mm/48  ocular  micrometer 
spaces  =  0.0125  mm/ocular  micrometer 
space 

X4.3.6.    Since  most  measurements  of 
microorganisms  are  given  in  pm  rather 
than  mm,  the  value  calculated  above 
must  be  converted  to  jun  by  multiplying 
it  by  1000  pm/mm. 
For  example: 


0.0125  mm 


1000  Jim 


ocular  micrometer  space 


mm 


12.5  tim/ocular  micrometer  space 


X4.3.7.    Follow  steps  A  through  F  for  each  objective.  It  is  helpful  to  record  this  information  in  a  tabular  format,  like  the  example 
below,  which  can  be  kept  near  the  microsco[)e. 


Item* 

Obj. 
power 

Description 

Ocular 

mtcrom. 

space 

Stage 

microm. 

space 

(mm)' 

>im/Ocular 

micrometer 

spaces 

1 
2 

3 

4 

10X 
20X 
40X 
100X 

zzzz 

'  1000  nm/mm 

2  Stage  micrometer  length  in  mm  X  1000/#  of  Ocular  Micrometer  Spaces 

3  N.A.  stands  (or  numerical  aperture.  The  numerical  aperture  value  is  en- 
graved on  the  barrel  of  the  objective. 


"Melvin,  D.M.  and  M.M.  Brooke.  1982. 
Laboratory  Procedures  for  the  Diagnosis  of 
Intestinal  Parasites.  U.S.  Department  of  Health  and 
Human  Services,  HHS  Publication  No.  (CDC)  82- 
82S2. 


<<A  device  between  the  objectives  and  the 
oculars  that  is  capable  of  adjusting  the  total 
magniflcation. 


6426  Federal  Register  /  Vol  59.  No.  28  /  Thursday.  February  10.  1994  /  Proposed  Rules 


X4.4.    Kohler  Illumination.  This  section 
assumes  that  Kohler  illumination  will  be 
established  for  only  the  lOOX  oil 
differential  interference  contrast  or 
Hoffman  modulation*  objective  which 
will  be  used  to  identify  internal 
morphological  characteristics  in  Giardia 
cysts  and  Cryptosporidium  oocysts.  If  by 
chance  more  than  one  objective  is  to  be 
used  for  either  differential  interference 
contrast  or  Hoffman  modulation*  optics, 
then  each  time  the  objective  is  changed. 
Kohler  illumination  must  be 
reestablished  for  the  new  objective  lens. 
Previous  sections  have  adjusted  oculars 
and  light  sources.  This  section  aligns  and 
focuses  the  light  going  through  the 
condenser  underneath  the  stage  at  the 
specimen  to  be  observed.  If  Kohler 
illumination  is  not  properly  established, 
then  differential  interference  contrast  or 
Hoffman  modulation*  optics  will  not 
work  to  their  maximal  potential.  These 
steps  need  to  become  second  nature  and 
must  be  practiced  regularly  until  they  are 
a  matter  of  reflex  rather  than  a  chore. 

X4.4.1.    Place  a  prepared  slide  on  the 

microscope  stage,  place  oil  on  the  slide, 
move  the  lOOX  oil  objective  into  place, 
turn  on  the  transmitted  light,  and  focus 
the  specimen  image  using  the  coarse  and 
fine  adjustment  knobs. 


X4.4.2.    At  this  point  both  the  radiant  field 
diaphragm  in  the  microscope  base  and 
the  aperture  diaphragm  in  the  condenser 
should  be  wide  open.  Now  close  down 
the  radiant  field  diaphragm  in  the 
microscope  base  until  the  lighted  field  is 
reduced  to  a  small  opening. 

X4.4.3.    Using  the  condenser  centering 
screws  on  the  front  right  and  left  of  the 
condenser,  move  the  small  lighted 
portion  of  the  field  to  the  center  of  the 
visual  field. 

X4.4.4.    Now  look  to  see  whether  the  leaves 
of  the  iris  field  diaphragm  are  sharply 
defined  (focused)  or  not.  If  they  are  not 
sharply  defined,  then  they  can  be 
focused  distinctly  by  changing  the  height 
of  the  condenser  up  and  down  with  the 
condenser  focusing  knob  while  you  are 
looking  through  the  binoculars.  Once 
you  have  accomplished  the  precise 
focusing  of  the  radiant  field  diaphragm 
leaves,  open  the  radiant  field  diaphragm 
until  the  leaves  just  disappear  from  view. 


X4.4.5.    The  aperture  diaphragm  of  the 
condenser  is  adjusted  now  to  make  it 
compatible  with  the  total  numerical 
aperture  of  the  optical  system.  This  is 
done  by  removing  an  ocular,  looking  into 
the  tube  at  the  rear  focal  plane  of  the 
objective,  and  stopping  down  the 
aperture  diaphragm  iris  leaves  until  they 
are  visible  just  inside  the  rear  plane  of 
the  objective. 

X4.4.6.    After  completing  the  adjustment  of 
the  aperture  diaphragm  in  the  condenser, 
return  the  ocular  to  its  tube  and  proceed 
with  the  adjustments  required  to 
establish  either  differential  interference 
contrast  or  Hoffenan  modulation*  optics. 

BILUNO  CODE  »S60-S0-P 
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Appendix  D  to  Subpart  M — ^Proposed 
Vims  Monitoring  Protocol 

Foreword 

The  surfece  water  treatment  rule  (40  CFR 
part  141)  established  the  maximum  contam- 
ination level  for  enteric  virus  in  public  water 
systems  by  requiring  that  systems  using 
surface  water  or  ground  water  under  the 
influence  of  surface  water  reduce  the  amount 
of  virus  in. source  water  by  99.99%.  The  rule 
requirements  are  currently  met  on  basis  of 
treatment  alone  (i.e.,  disinfection  and/or 
filtration),  and  thus  the  degree  of  actual 
protection  against  waterbome  viral  disease 
depends  u(>on  the  source  water  quality. 
Utilities  using  virus-free  source  water  or 
source  water  with  low  virus  levels  may  be 
overtreating  their  water,  while  utilities  using 
highly  contaminated  water  may  not  be 
providing  adequate  protection.  In  order  to 
more  adequately  determine  the  degree  of 
protection  and  to  reduce  the  levels  of 
disinfection  and  disinfection  byproducts, 
where  appropriate,  EPA  is  requiring  all 
utilities  serving  a  population  of  over  100,000 
to  monitor  their  source  water  for  viruses 
monthly  for  a  period  of  18  months.  Systems 
finding  greater  than  one  infectious  enteric 
virus  particle  per  liter  of  source  water  must 
also  monitor  their  finished  water  on  a 
monthly  basis.  The  authority  for  this 
requirement  is  Section  1445(a)(1)  of  the  Safe 
DrinJdng  Water  Act,  as  amended  in  1986. 

The  presence  of  coliphage  in  water  in 
temperate  climates  is  perceived  as  an 
indicator  of  fecal  pollution,  as  a  practical 
model  to  be  applied  in  the  evaluation  of 
treatment  processes,  and  as  a  possible 
indicator  of  the  presence  of  enteric  viruses. 
As  a  secondary  approach  in  the 
establishment  of  water  quality  criteria  in 
public  water  systems  serving  ■  population  of 
over  100,000,  the  U.S.  EPA  recommends  that 
coliphage  be  surveyed  along  with  human 
enteric  viruses.  These  studies  are  to  generate 
and  provide  sfiecific  monitoring  data  and 
other  information  characterizing  water 
utilities. 

This  protocol  was  developwd  by  virologists 
at  the  U.S.  Environmental  Protection  Agency 
and  modified  to  reflect  the  consensus 
agreements  bom  national  exp>erts  attending  a 
Virus  Monitoring  Workshop  held  in 
Cincinnati,  Ohio,  on  August  12. 1993.  The 
protocol  was  subsequently  revised  to  reflect 
comments  obtained  from  many  of  the 
Workshop  attendees  in  light  of  the  consensus 
agreements.  The  procedures  contained  herein 
do  not  preclude  the  use  of  additional  tests  for 
research  purposes  (e.g..  polymerase  chain 
reaction-based  detection  methods  for  non- 
cytopathic  viruses). 

The  concentrated  water  samples  to  be 
monitored  may  contain  pathogenic  human 
enteric  viruses.  Laboratories  {>erforming  virus 
and  coliphage  analyses  are  responsible  for 
establishing  an  adequate  safety  plan  and 
must  rigorously  follow  the  guidelines  on 
sterilization  and  aseptic  techniques  given  in 
Parts. 

Analytical  Reagent  or  ACS  grade  chemicals 
(unless  specified  otherwise)  and  deionized. 
distilled  water  (dHjO)  should  be  used  to 
prepare  all  media  and  reagents.  The  dH20 
must  have  a  resistance  of  greater  than  0.5 


megohms-cm,  but  water  with  a  resistance  of 
18  megohms-cm  is  preferred.  Water  and  other 
reagent  solutions  may  be  available 
commercially.  For  any  given  section  of  this 
protocol  only  apparatus,  materials,  media 
and  reagents  which  are  not  described  in 
previous  sections  are  listed,  except  where 
deemed  necessary.  The  amount  of  media 
prepared  for  each  Part  of  the  Protocol  may  be 
increased  proportionally  to  the  number  of 
samples  to  be  analyzed. 

Vims  Monitoring  Protocol 
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Part  1 — Sample  Collection  Procedure 

Apparatus  and  Materials 

It  is  recommended  that  apparatus  and 
materials  be  provided  to  sample 
collectors  by  the  approved  laboratory 
contracted  to  analyze  samples  for 
viruses.  Several  configurations  are  given 
below  for  the  assembly  of  filter 
apparatus.  Combinations  of  these 
conHgurations  can  be  prepared  by 
combining  the  directions  of  two  or  more 
configxirations. 

1.  Standard  filter  apparatus 
containing  IMDS  positively  charged 
filter  (see  Figure  1). 

a.  Parts  needed: 

i.  BR— Backflow  Regulator  (Watts 
Regulator  i  Product  Series  8 — ^/*"  Hose 
Connection  Vacuum  Breaker). 

ii.  SF — Swivel  Female  insert  with 
garden  hose  threads  (United  States 
Plastic  Product  No.  63003). 

iii.  BT— Braided  Tubing.  W  clear 
(Fisher  Scientific  Product  No.  14-169- 
lOC). 

iv.  HC — Hose  Clamp  (Cole-Parmer 
Product  No.  G-O6403-20). 

V.  HFl — Hose  Fitting,  nylon.  V*"  male 
NPTxV2"  tubing  ID  (United  States 
Plastic  Product  No.  61143). 

vi.  CH — Cartridge  Housing  (Cimo 
Product  No.  API  IT). 

vii.  FC — Filter  Cartridge,  positively 
charged  IMDS.  ZetaPor  Virosorb  (Cuno 
Product  No.  45144-01-lMDS). 

viii.  WM — Water  Meter  (Neptime 
Equipment  Product  No.  Vs"  Trident  10). 
Meters  are  normally  rated  in  cubic  feet 
(a  cubic  foot  of  water  is  7.481  gallons  or 
28.316  Uters). 

b.  Apparatus  assembly  (to  be 
performed  by  the  approved  laboratory 
contracted  to  analyze  samples  for 
viruses) — in  order,  as  shown  in  Figure  1, 
connect  the  backflow  regulator  (BR)  to 

a  swivel  female  insert  (SF).  Clamp  a    6- 
18"  piece  of  tubing  (BT)  onto  the  tubing 
connector  of  the  insert  using  a  hose 
clamp  (HC).  Attach  the  other  end  onto 
a  V4XV2"  fitting  (HFl)  coimected  with 
the  inlet  of  the  cartridge  housing  (CH). 
Attach  another  'AxVz"  fitting  to  the 
outlet  of  the  housing.  The  entire 
assembly  to  this  point  should  be 
steriUzed  with  chlorine  as  described  in 
Part  5.  Presterilize  a  IMDS  filter 
cartridge  (FC)  as  described  in  Part  5  and 
place  into  the  housing  using  aseptic 
technique.  Seal  the  openings  into  the 
apparatus  with  sterile  aluminum  foil. 
Prepare  the  discharge  portion  of  the 
assembly  by  attaching  a  swivel  female 
insert  to  another  piece  of  tubing  and 


>  S«e  Part  7  for  addresses  of  the  vendors  listed. 
The  vendors  listed  in  this  protocol  represents  one 
possible  source  for  required  products.  Other 
vendors  may  supply  the  same  or  equivalent 
products. 
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connecting  the  insert  to  the  inlet  of  the 
water  meter  (WM).  Attach  another 
swivel  female  insert  to  the  outlet  of  the 
meter  and  connect  a  piece  of  tubing  for 
discharge.  This  discharge  portion  does 
not  have  to  be  sterilized  and  should  be 
attached  to  the  filter  housing  alter 
flushing  of  the  system. 

Teflon  tape  (Ciole  Parmer  Product  No. 
G-08782-27)  must  be  used  on  all 
fittings. 

2.  Filter  apparatus  for  waters 
exceeding  100  NTU  (see  Figure  2). 

a.  Additional  parts  needed:  PP — 10 
iim  Polypropylene  Prefilter  (Parker 
Hannifin  Product  No.  M19R10-A). 

b.  Apparatus  assembly — coruiect  a 
second  cartridge  housing  to  the  standard 
apparatus  by  coimecting  a  short  piece  of 
tubing  between  the  two  housings  via 
additional  HFl  hose  fittings  and  clamps. 
Add  a  presterilized  prefilter  (see  Part  5) 
using  aseptic  technique. 

3.  Filter  apparatus  for  water  pressiues 
exceeding  50  psi  (see  Figure  3). 

a.  Additional  parts  needed: 

i.  HF2— Hose  Pitting,  nylon,  %"  male 
NPTxVa"  tubing  ID  (United  States 
Plastic  Product  No.  61141). 

ii.  PR— Pressure  Regulator  (Watts 
Regulator  Product  No.  %"  28A,  Suffix 
C). 

iii.  PN— PVC  Nipple,  %'*x2"  (Ryan 
Herco  Product  No.  3861-057). 

iv.  TE— PVC  TEE  with  W  female 
NPT  ports  (Ryan  Herco  Product  No. 
3805-003). 

V.  RB— Reducing  Bushing,  W 
NPT(M)xV4"  NPT(F)  (Cole  Parmer 
Product  No.  G-06349-32). 

vi.  PC — Pressure  Gauge  0-30  psi  (Cole 
Parmer  Product  No.  G-68004-03). 

b.  Apparatus  assembly — assemble  as 
described  for  the  standard  apparatus, 
except  clamp  the  other  end  of  the  tubing 
with  the  backflow  regulator  and  swivel 
female  insert  to  a  WxW  fitting  (HF2). 
Screw  the  fitting  into  the  inlet  of  the 
pressure  regulator  (PR).  Connect  the 
outlet  of  the  pressure  regulator  to  the 
PVC  TEE  (TE)  via  the  2"  nipple  (PN). 
Connect  the  pressure  gauge  (PG)  to  the 
top  of  the  TEE  using  the  bushing  (RB). 
Attach  a  WxW  fitting  to  the  other  end 
of  the  TEE.  Clamp  a  piece  of  tubing  to 
the  fitting  and  connect  the  other  end  to 
the  HFl  fitting  on  the  cartridge  housing. 

4.  Filter  apparatus  for  finished  waters 
requiring  dechlorination  (see  Figure  4).2 

a.  Additional  parts  needed: 
i.  IN— In-line  INjector  PEMA 

Engineering  Product  No.  204B  V2"  NPT). 
i\.  HF3— Hose  Fitting,  nylon,  W  male 

NPT  X  W  tubing  ID  (United  States 

Plastic  Product  Na  62142). 


1  Tb«  (Uixlaid  Slur  apparatiu  may  h»  uMd  ••  an 
alternativ*  to  Um  appar^ua  daacribed  ban  if 
thkMuifaia  ia  add«a  to  a  water  aampla  in  a 
calibrated  contaiiMr  a«  described  in  Step  5  of  the 
Sample  Collection  Procedure. 


b.  Apparatus  assembly — assemble  as 
described  for  the  standard  apparatus, 
except  clamp  the  other  end  of  the  tubing 
with  the  backflow  regulator  and  swivel 
female  insert  to  a  WxV2"  fitting  (HF3). 
Attach  the  water  inlet  of  the  injector 
(IN)  to  the  HF3  fitting.  Attach  another 
WxV2"  fitting  to  the  outlet  of  the 
injector  and  connect  this  fitting  to  the 
inlet  of  the  cartridge  housing  with  a 
short  piece  of  tubing.  Coimect  a  piece  of 
sterile  standard  Tygon  tubing  (TT)  to  the 
injection  port  of  the  injector. 

5.  Portable  pH  probe  (Omega  Product 
No.  PHH-IX). 

6.  Portable  temperature  probe  (Omega 
Product  No.  HHl  10). 

7.  Conunerdal  ice  packs  (Cole  Parmer 
Product  No.  Lr-06346-85). 

8. 1  liter  polypropylene  wide-mouth 
bottles  (Nalge  Product  No.  2104-0032). 

9. 17"xl7"xl3"  styrofoara  shipping 
box  with  carrying  strap  (Cole  Parmer 
Product  No.  L-03748-00  and  1^-03742- 
30). 

10.  Miscellaneous — aluminum  foil, 
data  card  (see  Part  8),  surgical  gloves, 
screwdriver  or  pliers  for  clamps, 
waterproof  marker. 

11.  Chemical  resistant  pump  and 
appropriate  connectors  (if  a  garden 
hose-type  pressurized  faucets  for  the 
source  or  finished  water  to  be  monitored 
are  imavailable). 

Media  and  Reagents 

1. 10%  sodium  thiosulfate 
(NazSjOj)— dissolve  100  g  of  NajSjOs  in 
a  total  of  1000  ml  dHjO  to  prepare  a 
stock  solution.  Autoclave  for  15  minutes 
at 121'C. 

Procedure 

Operators  must  wear  surgical  gloves 
and  avoid  conditions  which  can 
contaminate  a  sample  with  virus. 

Step  1.  Purge  the  water  tap  to  be 
sampled  for  at  least  one  minute  prior  to 
connecting  the  filter  apparatus. 

Surface  water  sampling  must  be 
conducted  at  the  plant  intake,  prior  to 
impoundment  or  any  other  treatment. 
Finished  water  sampling  must  be 
conducted  at  the  point  of  entry  into  the 
distribution  system. 

Step  2.  Remove  the  foil  and  connect 
the  backflow  regulator  of  the  inlet  hose 
to  the  tap.  Loosen  the  clamp  on  the 
tubing  at  the  inlet  side  of  the  cartridge 
housing  (IMDS  filter  housing  or,  if 
used,  the  inlet  side  of  the  prefilter 
housing).  Remove  the  housing(s)  and 
cover  the  inlet  with  sterile  foil.  Place  the 
tubing  removed  from  the  housing  into  a 
1  liter  plastic  bottle.  Flush  the  system 
for  at  least  ten  minutes  with  the  water 
to  be  sampled.  While  the  system  is 
being  flushed,  measure  and  record  onto 
the  Sample  Data  Sheet  (see  Part  8)  the 


pH  and  temperature  values  from  the 
water  collecting  in  and  overflowing 
from  the  1  liter  plastic  bottle.  The  pH 
meter  should  be  cahbrated  prior  to  each 
use  for  the  pH  range  of  the  water  to  be 
sampled. 

Step  3.  After  flushing  the  system,  turn 
off  the  flow  of  water  at  the  sample  tap 
and  reconnect  the  filter  housing  to  the 
inlet  hose.  Connect  the  discharge  hose 
(with  water  meter)  to  the  filter  housing 
outlet 

Step  4.  Record  the  sample  niunber. 
location,  date,  time  of  day  and  initial 
cubic  feet  (or  gallon)  reading  from  the 
water  meter  onto  the  sample  data  sheet. 

A  consistent  system  for  assigning 
imique  utility-specific  sample  numbers 
will  be  developed  prior  to  the  start  of 
the  monitoring  period. 

Step  5.  Slowly  turn  on  the  water  with 
the  filter  housing  placed  in  an  upright 
position,  while  pushing  the  red  vent 
button  on  top  of  the  filter  housing  to 
expel  air.  When  the  air  is  totally 
expelled  from  the  housing,  reknse  the 
button,  and  open  the  sample  tap 
completely. 

For  taps  with  pressures  exceeding  50 
psi,  use  an  apparatus  with  a  pressure 
regulator  (Figure  3)  and  adjust  the 
pressure  to  below  50  psi. 

For  sampling  chlorinated  finished 
water  place  the  sterile  end  of  the  tubing 
fix>m  the  injection  port  of  the  injector 
into  a  graduated  container  containing 
the  10%  sodium  thiosul&te  solution 
and  adjust  the  injector  to  add  thiosulfate 
at  a  rate  of  0.5  ml  per  Uter  of  water 
sample.  Alternatively,  place  the  water 
sample  into  a  sterile  calibrated 
polyethylene  (e.g.,  garbage  container)  or 
polypropylene  container,  add  0.5  ml  per 
Uter  thiosulfate,  mix  and  pimip  the 
dechlorinated  solution  through  a 
standard  apparatus. 

Step  6.  Saimple  a  minimum  volume 
for  surface  water  of  200  liters  (7.1  ft', 
52.9  gallons)  and  for  finished  water  of 
1200  liters  (42.4  ft^,  317.0  gallons).  For 
sxu'face  water  the  flow  rate  and  the  total 
amount  of  sample  that  can  be  passed 
before  the  filter  clogs  will  depend  upon 
water  quality  and  will  have  to  be 
determined  fivm  experience. 

It  may  be  convenient  to  start  the 
sampling  in  the  afternoon  and  sample 
overnight  so  that  the  sample  can  be 
shipped  to  the  testing  laboratory  during 
the  morning.  Sampling  should  not  be 
performed  throughout  the  night  if 
experience  shows  that  the  filters  may 
clog  during  the  collection  period,  unless 
it  can  be  monitored. 

Step  7.  Tiim  off  the  flow  of  water  at 
the  sample  tap  at  the  end  of  the 
sampling  period  and  record  tbe  date, 
time  of  day,  and  cubic  feet  (or  gallon) 
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reading  from  the  water  meter  onto  the 
Sample  Data  Sheet. 

Step  8.  Disconnect  the  filter 
housing(s)  from  the  inlet  and  outlet 
hoses.  Turn  the  filter  housing(s)  upside 
down  and  allow  excess  water  to  flow 
out  as  waste  water.  Turn  the  housing(s) 
upright  and  cover  completely  with 
aluminum  foil,  making  suie  to  cover  the 
inlet  and  outlet  ports. 

Step  9.  Pack  the  filter  housing(s)  and 
all  apparatus  components  prior  to  the 
housing(s)  into  an  insulated  shipping 
box.  Add  refrigerated  ice  packs  to  keep 
the  sample  cool  in  transit  (the  number 
of  ice  packs  may  have  to  be  adjusted 
based  upon  experience  to  ensure  that 
the  samples  remain  cold).  Place  the 
Sample  Data  Sheet  (protected  with  a 
closable  plastic  bag]  in  with  the  sample 
and  ship  by  overnight  mail  to  the 
contracted,  approved  laboratory  for 
virus  £inalysis.  Notify  the  laboratory  by 
phone  upon  the  shipment  of  sample. 

The  approved  laboratory  will  elute 
virus  from  the  IMDS  filter  (and 
prefilter,  if  appropriate)  and  analyze  the 
eluates  as  described  in  Parts  2,  3,  and  4. 
After  removing  the  filter,  the  laboratory 
will  sterilize  the  apparatus  components 
with  chlorine  and  dechlorinate  with 
sodium  thiosulfate  as  described  in  Part 
5.  After  flushing  with  sterile  dHjO,  a 
new  IMDS  cartridge  (and  prefilter,  if 
appropriate)  will  be  added,  the  openings 
sealed  with  sterile  aluminum  foil,  and 
the  apparatus  retiimed  to  the  utility  for 
the  next  sample.  The  discharge  hoses 
with  water  meter  can  be  stored  at  the 
utihty  between  samplings.  Openings 
should  be  covered  with  aluminum  foil 
during  storage. 

Part  2 — Processing  of  Collected  Sample 

The  cartridge  filters  must  arrive  at  the 
approved  laboratory  in  a  refrigerated, 
but  not  frozen,  condition.  The  arrival 
condition  should  be  recorded  on  the 
Sample  Data  Sheet  (Part  8).  Filters 
should  be  refrigerated  upon  arrival  and 
eluted  within  72  hours  of  the  start  of  the 
sample  collection. 

Elution  Procedure 
Apparatus  and  Materials 

1 .  Positive  pressure  air  or  nitrogen 
source  equipped  with  a  pressure  gauge. 

If  the  pressure  source  is  a  laboratory 
air  line  or  pump,  it  must  be  equipped 
with  an  oil  filter. 

2.  Dispensing  pressing  vessels — 5  or 
20  liter  capacity  (Millipore  Corp. 
Product  No.  XX67  OOP  05  and  XX67  OOP 
20). 

3.  pH  meter,  measuring  to  an  accuracy 
of  at  least  0.1  pH  unit,  equipped  with  a 
combination-type  electrode. 


4.  Autoclavable  inner-braided  tubing 
with  screw  clamps  for  connecting 
tubing  to  equipment. 

5.  Magnetic  stirrer  and  stir  bars. 

Mediit  and  Reagents 

1.  Sodium  hydroxide  (NaOH)— 
prepare  1  M  and  5  M  solutions  by 
dissolving  4  or  20  g  of  NaOH  in  a  final 
volume  of  100  ml  of  dHzO,  respectively. 

NaOH  solutions  may  be  stored  for 
several  months  at  room  temperatiu^. 

2.  Beef  extract  V  powder  (BBL 
Microbiology  Systems  Product  No. 
97531)  prepare  buffered  1.5%  beef 
extract  by  dissolving  30  g  of  beef  extract 
powder  and  7.5  g  of  glycine  (final 
glycine  concentration  =  0.05  M)  in  1.9 
liters  of  dH20.  Adjust  the  pH  to  9.5  with 
1  or  5  M  NaOH  and  bring  the  final 
volume  to  2  Uters  with  dH20.  Autoclave 
at  121''C  for  15  min  and  use  at  room 
temperature. 

When  used  in  the  organic  flocculation 
concentration  step,  each  beef  extract  lot 
must  be  screened  prior  to  use  to 
determine  adequate  virus  recoveries 
(mean  recovery  of  50%  with  poliovirus 
in  3  trials).  Beef  extract  solutions  may 
be  stored  for  one  week  at  4'*C  or  for 
longer  periods  at  -  20°C.  A  3%  beef 
extract  solution  may  be  prepared  by 
doubling  the  amount  of  beef  extract  and 
used  if  the  1.5%  solution  fails  the 
proficiency  testing. 

Procedure 

Step  1.  Attach  sections  of  inner- 
braided  tubing  (sterilized  on  inside  emd 
outside  surfaces  with  chlorine  and 
dechlorinated  with  thiosulfate  as 
described  in  Part  5)  to  the  inlet  and 
outlet  ports  of  a  cartridge  filter  housing 
containing  a  IMDS  filter  to  be  tested  for 
viruses.  If  a  prefilter  was  used,  keep  the 
prefilter  and  IMDS  housing  connected 
and  attach  the  tubing  to  the  inlet  of  the 
prefilter  housing  and  to  the  outlet  of  the 
IMDS  housing. 

Step  2.  Place  the  sterile  end  of  the 
tubing  connected  to  the  outlet  of  the 
IMDS  housing  into  a  sterile  2  liter  glass 
or  polypropylene  beaker. 

Step  3.  Connect  the  free  end  of  the 
tubing  from  the  inlet  port  of  the  filter 
housing  to  the  outlet  port  of  a  sterile 
pressing  vessel  and  connect  the  inlet 
port  of  the  pressure  vessel  to  a  positive 
air  pressure  source. 

Sterile  tubing  and  a  peristaltic  pump 
may  be  used  as  an  alternative  to  the 
pressure  vessel. 

Step  4.  Remove  the  top  of  the  pressure 
vessel  and  pour  1000  mL  of  buffered 
1.5%  beef  extract  (pH  9.5)  into  the 
vessel. 

Step  5.  Replace  the  top  of  the  pressure 
vessel  and  close  its  ventyrelief  valve. 


Step  6.  Open  the  vent/relief  valve(s) 
on  the  cartridge  filter  housing(s).  Apply 
sufficient  pressure  to  purge  the  trapped 
air  from  the  filter  housing(s).  Close  Oie 
vent/relief  valve(s)  as  soon  as  the 
buffered  beef  extract  solution  begins  to 
flow  from  it. 

Wipe  up  spilled  liquid  with 
laboratory  disinfectant. 

Step  7.  Increase  the  pressure  to  force 
the  buffered  beef  extract  solution 
through  the  filter(s). 

The  solution  should  pass  through  the 
cartridge  filterfs)  slowly  to  maximize  the 
elution  contact  period.  When  air  enters 
the  line  from  the  pressure  vessel,  elevate 
and  invert  the  filter  housing  to  permit 
complete  evacuation  of  the  solution 
from  the  filters. 

Step  8.  Turn  off  the  pressure  at  the 
source  and  open  the  vent/relief  valve  on 
the  pressure  vessel.  Place  the  buffered 
beef  extract  from  the  2  liter  beaker  back 
into  the  pressure  vessel.  Repeat  Steps  5- 
7. 

Step  9.  Thoroughly  mix  the  eluate  and 
adjust  the  pH  to  7.0-7.5  with  1  N  HCl. 
Measure  and  record  the  volume  of  the 
eluate  onto  the  Virus  Data  Sheet. 
Remove  exactly  one  tenth  of  the  eluate, 
freeze  at  -  70°C  and  ship  to  the 
laboratory  designated  for  archiving. 
Remove  40  ml  of  the  eluate  for 
coliphage  analysis  as  described  in  Part 
4. 

Proceed  to  the  organic  flocculation 
concentration  procedure  immediately.  If 
the  concentration  of  enteric  virus  cannot 
be  undertaken  immediately,  store  the 
eluate  for  up  to  24  hours  before 
concentration  at  4*C  or  for  longer 
periods  at  -  70''C. 

Organic  Flocculation  Concentration 
Procedure 

Apparatus  and  Materials 

1.  Refrigerated  centrifuge  capable  of 
attaining  2,500-10,000  x  g  and  screw- 
capped  centrifuge  bottles  with  100  to 
1000  ml  capacity. 

Each  bottle  must  be  rated  for  the 
relevant  centrifugal  force. 

Media  and  Reagents: 

1.  Hydrochloric  acid  (HCl) — Prepare  1 
and  5  M  solutions  by  mixing  10  or  50 
ml  of  concentrated  HCl  with  90  or  50  ml 
of  dH20,  respectively. 

2.  Sodium  phosphate,  dibasic 
(NajHPO*  •  7H2O)— 0.15  M. 

Dissolve  40.2  g  of  sodium  phosphate 
in  a  final  volume  of  1000  ml.  The  pH 
should  be  checked  to  ensure  that  it  is 
between  9.0-9.5  and  adjusted  with 
NaOH,  if  necessary.  Autoclave  at  121''C 
for  15  minutes. 
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Procedure 

Step  1.  Place  a  sterile  stir  bar  into  the 
beaker  containing  the  buffered  beef 
extract  eluate  from  the  cartridge  filter(s). 
Place  the  beaker  onto  a  magnetic  stirrer, 
and  stir  at  a  speed  sufficient  to  develop 
a  vortex. 

To  minimize  foaming  (which  may 
inactivate  viruses],  do  not  mix  faster 
than  necessary  to  develop  a  vortex. 

Step  2.  Insert  a  combination-type  pH 
electrode  into  beef  extract  eluate.  Add  1 
M  HCl  to  the  flask  slowly  imtil  pH  of 
beef  extract  reaches  3.5  ±  0.1.  Continue 
to  stir  slowly  for  30  minutes  at  room 
temperature. 

The  pH  meter  must  be  standardized  at 
pH  4  and  7.  Electrodes  must  be 
sterilized  before  and  after  each  use  as 
described  in  Part  5. 

A  precipitate  will  form.  If  pH  is 
accidentally  reduced  below  3.4,  add  1  M 
NaOH  to  bring  it  back  to  3.5  #  0.1. 
Exposure  to  a  pH  below  3.4  may  result 
in  some  virus  inactivation. 

Step  3.  Remove  the  electrode  from  the 
beaker,  and  pour  the  contents  of  the 
beaker  into  a  centrifuge  bottle.  Cap  the 
bottle  and  centrifuge  the  precipitated 
beef  extract  suspensions  at  2,500  x  g  for 
15  minutes  at  4°C.  Remove  and  discard 
the  supernatant. 

To  prevent  the  transfer  of  the  stir  bar 
into  a  centrifuge  bottle,  hold  another  stir 
bar  or  magnet  against  the  bottom  of  the 
beaker  when  decanting  the  contents. 
The  beef  extract  suspension  will  usually 
have  to  be  divided  into  several 
centrifuge  bottles. 

Step  4.  Place  a  stir  bar  into  the 
centrifuge  bottle  that  contains  the 
precipitate.  Add  30  ml  of  0.15  M 
sodium  phosphate.  Place  the  bottle  onto 
a  magnetic  stirrer,  and  stir  slowly  until 
the  precipitate  has  dissolved 
completely. 

Support  the  bottle  as  necessary  to 
prevent  toppling.  Avoid  foaming,  which 
may  inactivate  or  aerosolize  viruses. 
The  precipitate  may  be  partially 
dissipated  with  a  spatula  before  or 
during  the  stirring  procedure  or  may  be 
dissolved  by  repeated  pipetting  in  place 
of  stirring.  When  the  centrifugation  was 
performed  in  more  than  one  bottle, 
dissolve  the  precipitates  in  a  total  of  30 
ml  and  combine  into  one  bottle.  If  the 
precipitate  is  not  completely  dissolved 
before  proceeding,  significant  virus  loss 
may  occur  in  Step  5.  Virus  loss  may  also 
occur  by  prolonged  exposure  to  pH  9.0- 
9.5,  thus,  for  some  samples  it  may  be 
beneficial  to  resuspend  the  precipitate 
initially  in  0.15  M  sodium  phosphate 
that  has  been  adjusted  to  pH  7.5  with  1 
M  HCl.  After  the  precipitate  is 
completely  dissolved,  the  pH  should  be 
adjusted  to  9.0-9.5  with  1  M  NaOH  and 


mixed  for  10  minutes  at  room 
temperature  before  proceeding  to  Step  5. 

Step  5.  Check  the  pH  and  readjust  to 
9.0-9.5  with  1  M  NaOH.  as  necessary. 
Remove  the  stir  bar  and  centrifuge  the 
dissolved  precipitate  at  4,000  - 10,000 
X  g  for  10  minutes  at  4°C.  Remove  the 
supernatant  and  discard  the  pellet. 
Adjust  the  pH  of  the  supernatant 
(designated  the  final  concentrated 
sample  from  this  point  on)  to  7.0-7.5 
with  1  M  HCl  and  record  the  final 
volume  on  the  Virus  Data  Sheet  (see 
Parts). 

Step  6.  Refrigerate  the  final 
concentrated  sample  immediately  and 
hold  at  4''C  imtil  it  is  assayed  in 
accordance  with  the  instructions  given 
below.  If  the  virus  assay  cannot  be 
undertaken  within  24  hours,  store  at 
-  70'*C. 

Final  concentrated  samples  processed 
to  this  point  by  a  laboratory  not  doing 
the  virus  assay  must  be  frozen  at.  -  70°C 
immediately  and  then  shipped  on  dry 
ice  to  the  laboratory  approved  for  virus 
assay. 

Fait  3— Total  Culturable  Virus  Assay 

Quanta!  Assay 
Apparatus  and  Materials 

1.  Incubator  capable  of  maintaining 
the  temperature  of  cell  cultures  at  36.5 

il-C. 

2.  SferiUzing  fiher — 0.22  ^m  (Costar 
Product  No.  140666). 

Always  pass  about  10  ml  of  1.5%  beef 
extract  adjusted  to  pH  7.0-7.5  through 
the  filter  just  prior  to  use  to  minimize 
virus  adsorption  to  the  filter. 

Media  and  Reagents 

1.  Prepare  BGM  cell  culture  test 
vessels  using  standard  procedures. 

BGM  cells  are  a  continuous  cell  line 
derived  from  African  Green  monkey 
kidney  cells  and  are  highly  susceptible 
to  many  enteric  viruses  (Dahling  et  al., 
1984;  Dahling  and  Wright.  1966).  The 
characteristics  of  this  Une  were 
described  by  Barron  et  al.  (1970).  The 
use  of  BGM  cells  for  recovering  viruses 
from  environmental  samples  was 
described  by  Dahling  et  al.  (1974).  For 
laboratories  with  no  experience  with 
virus  recovery  from  environmental 
samples,  the  media  described  by 
Dahling  and  Wright  (1986)  is 
recommended  for  maximum  sensitivity. 

The  U.S.  Environmental  Protection 
Agency  will  supply  an  initial  culture  of 
BGM  cells  to  all  laboratories  seeking 
approval.  Upon  receipt,  laboratories 
must  prepare  an  adequate  supply  of 
frozen  BGM  cells  using  standard 
procedures  to  replace  working  cultures 
that  become  contaminated  or  lose  virus 
sensitivity.  BGM  cells  have  been  held  at 


-  70''C  for  more  than  15  years  with  a 
minimum  loss  in  cell  viabiUty. 

Sample  Inoculation  and  CPE 
Development 

Cell  cultures  used  for  virus  assay  are 
generally  foimd  to  be  at  their  most 
sensitive  level  between  the  third  and 
sixth  days  after  their  most  recent 
passage.  Those  older  than  seven  days 
should  not  be  used. 

Step  1.  Identify  cell  culture  test 
vessels  by  coding  them  with  an 
indeUble  marker.  Return  the  cell  culture 
test  vessels  to  a  36.5  *  I't^  incubator  and 
hold  at  that  temperature  until  the  cell 
monolayer  is  to  be  inoculated. 

Step  2.  Thaw  the  final  concentrated 
sample  from  Step  6  of  the  Organic 
Flocculation  Concentration  Procedure 
in  Part  2,  if  frt>zen,  and  hold  at  4''C  for 
no  more  than  4  hours.  Warm  the  sample 
to  room  temperature  just  prior  to 
inoculation. 

Step  3.  Decant  and  discard  the 
medium  from  cell  culture  test  vessels. 

Do  not  disturb  the  cell  monolayer. 

Step  4.  Inoculate  each  BGM  cell 
monolayer  with  a  volume  of  the  find 
concentrated  sample  appropriate  for  the 
cell  surface  area  of  the  cell  cultiue  test 
vessels  used. 

Inoculum  volume  should  be  no 
greater  than  0.04  ml/cm  ^  of  surface 
area. 

Avoid  touching  either  the  cannula  or 
the  pi{)etting  device  to  the  inside  rim  of 
the  cell  cultiu^  test  vessels  to  avert  the 
possibility  of  transporting  contaminants 
to  the  remaining  culture  vessels. 

a.  Inoculate  one  or  more  BGM 
cultures  with  an  appropriate  volume  of 
0.15  M  NaiHPO*  •  7H2O  (see  the  Media 
and  Reagents  section  in  the  Organic 
Flocculation  Concentration  Procedures 
in  Part  2)  preadjusted  to  pH  7.0-7.5. 
These  cultures  will  serve  as  negative 
controls. 

b.  Inoculate  one  or  more  BGM 
cultures  with  an  appropriate  volume  of 
0.15  M  Na2HP04  •  7H2O  preadjusted  to 
pH  7.0-7.5  and  spiked  with  20-40  PFU 
of  the  Lederle  Fox  strain  of  poliovirus 
type  3.  These  cultures  will  serve  as  a 
positive  control  for  the  quantal  assay. 
Additional  positive  control  samples 
may  be  prepared  by  adding  virus  to  a 
small  portion  of  the  final  concentrated 
sample  and/or  by  using  additional  virus 
types. 

c.  Using  the  same  volume  of  inoculum 
per  cell  culture  vessel,  inoculate  a 
portion  of  the  final  concentrated  sample 
that  represents  at  least  100  liters  of 
surface  water  or  1,000  liters  of  finished 
water.  Calculate  the  total  amount  of  the 
original  water  sample  assayed  by 
multiplying  the  sample  volume  (in 
liters)  from  the  Sample  Data  Sheet  (Part 
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8)  by  the  fraction  of  the  total  haal 
concentrated  sample  inoculated.  Record 
this  value  on  the  Virus  Data  Sheet  (Part 
8). 

It  is  advisable  to  inoculate  a  small 
subsample  several  days  before 
inoculating  the  remaining  samples  as  a 
control  for  cytotoxicity. 

The  voltime  of  the  final  concentrated 
sample  that  represents  100  or  1,000 
liters  may  be  inoculated  onto  cultures  at 
the  same  time  or,  preferably,  inoculated 
in  aliquots  (Le.,  a  second  half  of  the 
sample  inoculated  onto  cultures  that  are 
at  least  one  passage  hi^er  than  the  first 
half).  If  the  latter  approach  is  taken,  the 
sample  should  be  aliquoted  before  being 
frozen  at  —70^  and  the  inoculation  of 
the  second  half  should  not  be  done  imtil 
it  it  clear  from  the  results  of  the  first 
inoculation  that  cytotoxicrty  is  not  a 
problem. 

Sufficient  cultures  must  be  inoculated 
to  obtain  the  most  probable  number  of 
infectious  total  culturable  viruses  (MPN) 
with  acceptable  95%  confidence  limits. 
In  order  to  demonstrate  a  total 
ciilturable  virus  le\'el  in  soinre  water  of 
one  per  liter  with  an  acceptable  95% 
confidence  range,  it  is  suggested  that  at 
least  20  cultures  each  be  inoculated  at 
the  begixuiing  of  the  monitoring  period 
and  during  the  Summer  months  with 
undiluted  final  concentrated  sample 
and  final  concentrated  sample  diluted 
1:5  and  1:25  in  0.15  M  sodium 
phosphate,  pH  7.0-7.5.  If  the  initial 
monitoring  results  demonstrate  virus 
levels  of  less  than  1.5  MPN  units  per 
liter,  then  the  inoculation  of  40  cultures 
with  only  undiluted  final  concentrated 
sample  should  be  sufficient  for  the 
remaining  non-Summer  collection 
periods.  Since  finished  waters  should 
contain  little  or  no  virus,  the 
inoculation  of  20  cultures  with  only 
luidiluted  final  concentrated  sample 
from  finished  waters  should  be 
sufficient. 

Step  5.  Rock  the  inoculated  cell 
culture  test  vessels  gently  to  achieve 
uniform  distribution  of  inoculum  over 
the  surface  of  the  cell  monolayers.  Place 
the  cell  culture  test  vessels  on  a  level 
stationary  surface  at  room  ten^erature 
(22-25"^  or  at  36-5  *  I'C  so  that  the 
inoculum  will  remain  distributed 
evenly  over  the  cell  monolayer. 

Step  6.  Continue  incubating  the 
inoculated  cell  cultures  Cor  80-120 
minutes  to  permit  viruses  to  adsorb  onto 
and  infect  cells. 

It  may  be  necessary  to  rock  the  vessels 
every  lS-20  min  or  to  keep  them  on  a 
mechanical  rocking  platform  during  the 
adsorption  period  to  prevent  cell  death 
in  the  middle  of  the  vessels  from 
dehydration. 


Step  7.  Add  Uquid  maintenance 
medium  and  incubate  at  36.5  '>'  I'C. 

To  reduce  thermal  shock  to  cells, 
warm  the  maintenance  medium  to  36.5 
*  1°C  before  placing  on  the  cell 
monolayer. 

To  prevent  disturbing  cells  with  the 
force  of  Uquid  against  the  cell 
monolayer,  add  the  medium  to  the  side 
of  the  cell  culture  vessel  opposite  the 
cell  monolayer.  Also,  if  used,  avoid 
touching  either  the  cannula  or  syringe 
needle  of  the  pipette  or  the  pipetting 
device  to  the  inside  rim  of  the  cell 
culture  vessel  to  avert  the  possibility  of 
transporting  contaminants  to  the 
remaining  culture  vessels. 

Step  8.  Examine  each  culture 
microscopically  for  the  appearance  of 
cytopathic  effects  (CPE)  daily  for  the 
fijst  three  days  and  then  every  couple  of 
days  for  a  total  of  14  days. 

CPE  may  be  identified  as  cell 
disintegration  or  as  changes  in  cell 
morphology.  Rounding-up  of  infected 
cells  is  a  typical  effect  seen  with 
enterovirus  infections.  However, 
uninfected  cells  round-up  during 
mitosis  and  a  sample  should  not  be 
considered  positive  unless  there  are 
significant  clusters  of  rounded-up  cells 
over  and  beyond  what  is  observed  in  the 
uninfected  controls.  Photomicrographs 
demonstrating  CPE  appear  in  the 
reference  by  Malherbe  and  Strickland- 
Cholmley  (1980). 

Step  9.  Freeze  cultures  at  -  70''C 
when  more  than  75%  of  the  monolayer 
shows  signs  of  CPE.  Freeze  all 
remaining  negative  cultures,  including 
controls,  after  14  days. 

Step  10.  In  order  to  confirm  the 
results  of  the  previous  passage,  thaw  all 
the  cultures.  Filter  at  least  20%  of  the 
medium  from  each  vessel  through  a  0.22 
|im  sterilizing  filter.  Inoculate  another 
BGM  culture  with  a  volume  that 
represents  20%  of  the  medium  from  the 
previous  passage  for  each  vessel.  Repeat 
Steps  7  to  8. 

Confirmation  passages  may  be 
performed  in  small  vessels  or  multiwell 
trays,  however,  it  may  be  necessary  to 
distribute  the  inoculum  into  several 
vessels  or  wells  to  insure  that  the 
inoculimi  volume  is  less  than  or  equal 
to  0.04  ml/cm  2  of  surface  area. 

Step  11.  Score  cultures  that  developed 
CPE  in  both  the  first  and  second 
passages  as  confirmed  positives. 
Cuhures  that  show  CPE  in  only  the 
second  passage  must  be  passaged  a  third 
time  along  with  the  negative  controls 
according  to  Steps  9-10.  Score  cultures 
that  develop  CPE  in  both  ^e  second  and 
third  passages  as  confirmed  positives. 

Cultures  with  confirmed  CPE  may  be 
stored  in  a  —  70°C  fieezor  for  research 


purposes  or  for  optional  identificatjor 
tests.  3 

Virus  Quantitation 

Step  1.  Determine  the  total  number  of 
confirmed  positive  and  negative 
cuhures  and  the  volume  which 
represents  the  amount  of  the  original 
final  concentrated  sample  for  each 
dilution  inoculated  (e.g.,  if  vessels  are 
inoculated  with  1  ml  each  of  undiluted 
sample,  sample  diluted  1:5  and  sample 
diluted  1:25,  the  volumes  of  the  original 
final  concentrated  sample  are  1  ml/ 
vessel  for  undiluted  sample.  0.2  ml/ 
vessel  for  the  1:5  dilution  and  0.04  ml/ 
vessel  for  the  1:25  dilution).  Record  the 
values  on  the  Virus  Data  Sheet  (Fart  8). 

Step  2.  Calculate  the  MPN/ml  value 
and  95%  confidence  limits  using  a 
computer  program  to  be  supplied  by  the 
U.S.  Environmental  Protection  Agency. 
Calculate  the  MPN/liter  value  of  the 
original  water  sample  by  multiplying 
the  MPN/ml  value  by  the  total  number 
of  milliliters  of  the  final  concentrated 
sample  (S)  inoculated  onto  cultures  and 
then  dividing  by  the  volume  in  liters  of 
the  original  sample  assayed  (D).  Record 
the  value  onto  the  Virus  Data  Sheet  (Part 
8). 

MPN  values  for  samples  assayed 
using  several  sample  dilutions  can  be 
confirmed  using  the  formula  from 
Thomas:  MPN/ml  =  P/(NQ)o  ',  where  F 
equals  the  total  number  of  confirmed 
positive  samples  for  all  dilutions,  N 
equals  the  total  volume  of  the  original 
final  concentrated  sample  (in  m4) 
inoculated  for  all  dilutions,  and  Q 
equals  the  total  volume  (in  ml)  of 
sample  inoculated  onto  cultures  that 
remained  CPE  negative.  Calculate  the 
MPN/hter  value  of  the  original  water 
sample  as  above.  MPN  values  for  the 
assay  of  undiluted  samples  can  be 
confirmed  with  the  formula:  MPN  = 
-  In  (q/n),  where  q  equals  the  number 
of  CPE  negative  cultures  and  n  equals 
the  total  number  of  cultures.  Calculate 
the  MPN/liter  value  of  the  original  water 
sample  by  multiplying  the  MPN  value 
by  the  number  of  milliliters  of  the  final 
concentrated  sample  inoculated  per 
cultxire,  multiplying  this  value  by  S,  and 
then  dividing  by  D. 

Step  3.  Calculate  the  upper  and  lower 
95%  confidence  limit  per  liter  values  for 
each  virus  sample  by  multiplying  the 
limit  values  obtained  from  the  computer 
program  by  S  and  dividing  by  D.  Record 
the  limit  per  liter  values  on  the  Virus 
Data  Sheet.  Finished  water  must  be 
tested  for  viruses  following  surface 
water  samples  which  give  a  value  of  1 
or  more  per  hter  falling  anywhere 


•  For  man  informatioo  cae  Chapter  12  (Mny  1988 
rovitioa)  of  B«rg  (rt  aJ.  (1864). 
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within  the  range  of  the  95%  confidence 
limits. 

Reduction  of  Cytotoxicity  in  Sample 
Concentrates 

The  procedure  described  in  this 
Section  may  result  in  a  significant  titer 
reduction  and  should  be  appUed  only  to 
inocula  known  to  be  or  expected  to  be 
toxic. 

Media  and  Reagents 

1.  Washing  solution. 

a.  To  a  flask  containing  a  stir  bar  and 
an  appropriate  volume  of  dHjO,  add 
NaQ  to  a  final  concentration  of  0.85% 
(weight/volume;  e.g.,  0.85  g  in  100  ml). 
Mix  the  contents  of  the  flask  on  a 
magnetic  stirrer  at  a  speed  sufficient  to 
dissolve  the  salt.  Remove  the  stir  bar 
and  autoclave  the  solution  at  IZl'C  for 
15  min.  Cool  to  room  temperature. 

The  volume  of  the  NaQ  washing 
solution  required  will  depend  on  the 
number  of  bottles  to  be  processed  and 
the  cell  surface  area  of  the  vessels  used 
for  the  quantal  assay. 

b.  Add  2%  (volume/volume,  e.g.,  2  ml 
per  100  ml)  senrni  to  the  sterile  salt 
solution.  Mix  thoroughly  and  store  at 
4''C. 

Although  the  washing  solution  may 
be  stored  at  4''C  for  an  extended  time 
period,  it  is  advisable  to  prepare  the 
solution  on  a  weekly  basis  or  to  store  it 
at  -20''C 

Procediire  for  Cytotoxicity  Reduction 

Step  1.  Oecant  and  save  the  inoculum 
horn  inoculated  cell  culture  vessels  after 
the  adsorption  period  (Step  6  of  Sample 
Inoculation  and  CPE  Development). 
Add  0.25  ml  of  the  washing  solution  for 
each  cm  2  of  cell  surface  area  into  each 
vessel. 

To  reduce  thermal  shock  to  cells, 
warm  the  washing  solution  to  36.5  ±  I'C 
before  placing  on  cell  monolayer. 

To  prevent  disturbing  cells  with  the 
force  of  liquid  against  the  cell 
monolayer,  add  washing  solution  to  the 
side  of  die  cell  culture  vessel  opposite 
the  cell  monolayer.  Also,  if  used,  avoid 
touching  either  the  cannula  or  syringe 
needle  of  the  pipette  or  the  pipetting 
device  to  the  inside  rim  of  the  cell 
culture  vessel  to  avert  the  possibility  of 
transporting  contaminants  to  the 
remaining  cultiu^  vessels. 

The  inocula  saved  after  the  adsorption 
period  should  be  stored  at  -  ZCC  for 
subsequent  treatment  and  may  be 
discarded  when  cytotoxicity  is 
successfully  reduced. 

Step  2.  Rock  the  washing  solution 
gently  across  the  cell  monolayer  a 
minimum  of  two  times.  Decant  and 
discard  the  spent  washing  solution  in  a 


manner  that  will  not  disturb  the  cell 
monolayer. 

It  may  be  necessary  to  gently  rock  the 
washing  solution  across  the  monolayer 
more  than  twice  if  sample  is  oily  and 
difficult  to  remove  from  the  cell 
monolayer  surface. 

Step  3.  Continue  wath  Step  7  of  the 
procedure  for  Sample  Inoculation  and 
CPE  Development. 

If  this  procedure  fails  to  reduce 
cytotoxicity  v«th  a  particidar  type  of 
water  sample,  backup  samples  may  be 
diluted  1:2  to  1:4  before  repeating  the 
procedure.  This  dilution  requires  that 
two  to  foiu-  times  more  culture  vessels 
be  used.  Dilution  alone  may  sufficiently 
reduce  cytotoxicity  of  some  samples 
without  washing.  Alternatively,  the 
changing  of  Uquid  maintenance  medium 
at  the  first  signs  of  cytotoxicity  may 
prevent  further  development. 

Determine  cytotoxicity  from  the 
initial  daily  macroscopic  examination  of 
the  appearance  of  the  cell  culture 
monolayer  by  comparing  the  negative 
and  positive  controls  from  Steps  6a  and 
6b  of  the  procedure  for  Sample 
Inoculation  and  CPE  Development  with 
the  test  samples  from  Step  6c). 
Cytotoxicity  should  be  suspected  when 
the  cells  in  the  test  sample  develop  CPE 
prior  to  its  development  on  the  positive 
control. 

Part  4— Coliphage  Assay  of  Processed 
Sample 

Plaque  Assay  Procedure 

This  section  outlines  the  procedures 
for  coliphage  detection  by  plaque  assay. 
It  should  be  noted  that  the  samples  to 
be  analyzed  may  contain  pathogenic 
human  enteric  viruses.  Laboratories 
performing  the  coliphage  analysis  are 
responsible  for  estabhshing  an  adequate 
safety  plan  and  must  rigorously  follow 
the  guidelines  on  sterilization  and 
aseptic  techniques  given  in  Part  5. 

Apparatus  and  Materials 

1.  Sterihzing  filter — 0.45  \iin  (Costar 
Product  No.  140667). 

Always  pass  about  10  ml  of  3%  beef 
extract  through  the  filter  just  prior  to 
use  to  minimize  phage  adsorption  to  the 
filter. 

2.  Water  bath  set  at  44.5  ±  1»C. 

3.  Incubator  set  at  36.5  ±  I'C. 

Media  and  Reagents 

1.  Saline-calcium  solution — dissolve 
8.5  g  of  NaQ  and  0.22  g  of  CaClj  in  a 
total  of  1  liter  of  dH20.  Dispense  in  9 
ml  ahquots  in  16  x  150  mm  screw- 
capped  test  tubes  (Baxter  Product  No. 
T1356-6A)  and  sterilize  by  autoclaving 
at  121»C  for  15  min. 

2.  Tryptone-yeast  extract  agar  slants — 
add  1.0  g  tryptone  (Difco  Product  No. 


0123),  0.1  g  yeast  extract  (Difco  Product 
No.  0127),  0.1  g  glucose.  0.8  g  NaQ, 
0.022  g  CaCl2,  and  1.2  g  of  Bacto-agar 
(Difco  Product  No.  0140)  to  a  total 
volume  of  100  ml  of  dH20  in  a  250  ml 
flask.  Dissolve  by  autoclaving  at  121'*C 
for  20  minutes  and  dispense  8  ml 
aliquots  into  16  x  150  mm  test  tubes 
with  tube  closures  (Baxter  Product  Nos. 
T1311-16XX  and  T1291-16).  Prepare 
slants  by  allowing  the  agar  to  solidify 
with  the  tubes  at  about  a  20°  angle. 
Slants  may  be  stored  at  4''C  for  up  to 
two  months. 

3.  Tryptone-yeast  extract  bottom 
agar — Prepare  one  day  prior  to  sample 
analysis  using  the  ingredients  and 
concentrations  listed  for  tryptone-yeast 
extract  agar  slants,  except  use  1.5  g  of 
Bacto-agar.  After  autoclaving,  pipet  15 
ml  aliquots  aseptically  into  sterile  100  x 
15  mm  petri  plates  and  allow  the  agar 
to  harden.  Store  the  plates  at  4''C 
overnight  or  for  up  to  one  week  in  a 
sealed  plastic  bag  and  warm  to  room 
temperature  for  one  hour  before  use. 

4.  Tryptone-yeast  extract  top  agar — 
Prepare  the  day  of  sample  analysis  using 
the  ingredients  and  concentrations 
listed  for  tryptone-yeast  extract  agar 
slants,  except  use  0.7  g  of  Bacto-agar. 
Autoclave  and  place  in  the  44.5  ±  I'C 
water  bath. 

5.  Tryptone-yeast  extract  broth — 
Prepare  as  for  tryptone-yeast  extract  agar 
slants,  except  without  agar. 

Sample  Processing 

Step  1.  Filter  the  40  ml  eluate  sample 
from  Step  9  of  the  Elution  Procedure 
through  a  0.45  ^m  steriUzing  filter  and 
store  at  4''C. 

Step  2.  Assay  ten  1  ml  volumes  each 
for  somatic  and  male-specific  coliphage 
within  24  hours  of  elution.  Store  the 
remaining  eluate  at  4''C.  This  will  serve 
as  a  reserve  in  the  event  of  sample 
contamination  or  highfohphage 
densities.  If  the  coliphage  density  is 
expected  or  demonstrated  to  be  greater 
than  100  PFU/ml,  dilute  the  original  or 
remaining  eluate  with  a  serial  1:10 
dilution  series  into  saline-calcium 
solutions.  Assay  the  dilutions  which 
will  result  in  plaque  counts  of  100  or 
less. 

Storage  of  E.  coli  C  Host  Culture  for 
Somatic  Coliphage  Assay 

1.  For  short  term  storage  inoculate  a 
Escherichia  coli  C  (American  Type 
Culture  Collection  Product  No.  13706) 
host  culture  onto  tryptone-yeast  extract 
agar  slants  with  a  sterile  inoculating 
loop  by  spreading  the  inoculum  evenly 
over  entire  slant  surface.  Incubate  the 
culture  overnight  at  36.5  ±  I'C.  Store  at 
4°C  for  up  to  2  weeks. 
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2.  For  long  term  storage  inoculate  a  5- 
10  ml  tube  of  tryptone-yeast  extract 
broth  with  the  host  culture.  Incubate  the 
broth  culture  overnight  at  36.5  ±  1°C. 
Add  '/loth  volume  of  sterile  glycerol. 
Dispense  into  1  ml  aliquots  in  cryovials 
(Baxter  Product  No.  T4050-8)  and  store 
at  -70°C. 

Preparation  of  Host  for  Somatic 
Colipbage  Assay 

Step  1.  Inoculate  5  ml  of  tryptone- 
yeast  extract  broth  with  E.  colt  C  from 
a  slant  with  an  inoculating  loop  and 
incubate  for  16  hours  at  36.5  ±  I'X^. 

Step  2.  Transfer  1.5  ml  of  the  16  hour 
culture  to  30  ml  of  tryptone-yeast 
extract  broth  in  a  125  ml  flask  and 
incubate  for  4  hours  at  36.5  ±  1"C  vdxh 
gentle  shaking.  The  volume  of  inoculum 
and  broth  used  in  this  step  can  be 
proportionally  altered  according  to 
need. 

Preparation  of  ^X174  Positive  Control 

Step  1.  Rehydrate  a  stock  culture  of 
4>X174  (American  Type  Culture 
Collection  Product  No.  13706-Bl)  and 
store  at  4°C. 

Step  2.  Prepare  a  30  ml  cult\ire  of  E. 
coli  C  as  described  in  section  titled 
Preparation  of  Host  for  Somatic 
Coliphage  Assay  Incubate  for  2  hours  at 
36.5  ±  1°C  with  shaking.  Add  1  ml  of 
rehydrated  phage  stock  and  incubate  for 
an  additional  4  hours  at  36.5  ±  1°C 

Step  3.  Filter  the  culture  through  a 
0.45  jun  sterilizing  filter. 

Step  4.  Prepare  lO-'.  10-«and  10-9 
dilutions  of  the  filtrate  using  saline- 
calcium  solution  tubes. 

These  dilutions  should  be  sufficient 
for  most  ^X174  stocks.  Some  stocks  may 
require  higher  or  lower  dilutions. 

Step  5.  Add  1  ml  of  the  10-9  dilxition 
into  each  of  five  16  x  150  mm  test  tubes. 
Using  the  same  pipette,  add  1  ml  of  the 
10  -  *  dilution  into  eech  of  five 
additional  tubes  and  then  1  ml  of  the 
lO"''  dilution  into  five  tubes.  Label  the 
tubes  with  the  appropriate  dilution. 

Step  6.  Add  0.1  ml  of  the  host  culture 
into  each  of  the  15  test  tubes  from  Step 

5- 

Step  7.  Add  3  ml  of  the  melted 
tryptone-yeast  extract  top  agar  held  in 
the  44  J  ±  1°C  water  bath  to  one  test 
tube  at  a  time.  Mix  and  immediately 
pour  the  contents  of  the  tube  over  the 
bottom  agar  of  a  petri  dish  labeled  with 
sample  identification  information. 
Rotate  the  dish  to  spread  the  suspension 
evenly  over  the  siirface  of  the  bottom 
agar  and  place  it  onto  a  level  surface  to 
allow  the  agar  to  solidify. 

An  alternative  order  of  the  procedural 
step>s  here  and  in  the  assay  procedures 
described  below  is  to  add  the  top  agar 


to  the  tubes  first,  then  the  host  culture, 
followed  by  the  sample. 

Step  8.  Incubate  the  inoculated  plates 
at  36.5  ±  I'C  overnight  and  examine  for 
plaques  the  following  day. 

Step  9.  Count  the  number  of  plaques 
on  each  of  the  15  plates  (don't  count 
plates  giving  plaque  counts  significantly 
more  than  100).  The  five  plates  from  one 
of  the  dilutions  should  give  plaque 
counts  of  about  20  to  100  plaques. 
Average  the  plaque  counts  on  these  five 
plates  and  multiply  the  result  by  the 
reciprocal  of  the  dilution  to  obtain  the 
titer  of  the  undiluted  stock. 

Step  10.  Dilute  the  filtrate  to  30  to  80 
PFU/ml  in  tryptone-yeast  extract  broth 
for  use  in  a  positive  control  in  the 
coliphage  assay.  Store  the  original 
filtrate  and  the  diluted  positive  control 
at  4''C. 

Before  using  the  positive  control  for 
the  first  time,  place  1  ml  each  into  ten 
16  X  150  mm  test  tubes  and  assay  using 
Steps  6-8.  Count  the  plaques  on  all 
plates  and  divide  by  10.  If  the  result  is 
not  30  to  80.  adjust  the  dilution  of  the 
positive  control  sample  and  assay  again. 

Procedure  for  Somatic  Coliphage  Assay 

Step  1.  Add  1  ml  of  the  water  eluate 
to  be  tested  to  each  of  ten  16  x  150  mm 
test  tubes  and  1  ml  of  the  diluted  <iX174 
positive  control  to  another  tube. 

Step  2.  Add  0.1  ml  of  the  host  culture 
to  each  test  tube  containing  eluate  or 
positive  control. 

Step  3.  Add  3  ml  of  the  melted 
tryptone-yeast  extract  top  agar  held  in 
the  44.5  ±  1°C  water  bath  to  one  test 
tube  at  a  time.  Mix  and  immediately 
pour  the  contents  of  the  tube  over  the 
bottom  agar  of  a  petri  dish  labeled  with 
sample  identification  information.  Tilt 
and  rotate  the  dish  to  spread  the 
suspension  evenly  over  the  surface  of 
the  bottom  agar  and  place  it  onto  a  level 
surface  to  allow  the  agar  to  solidify. 

Step  4.  Incubate  the  inoculated  plates 
at  36.5  ±  I'C  overnight  and  examine  for 
plaques  the  following  day. 

Step  5.  Somatic  coliphage 
enumeration. 

a.  For  each  eluate  sample  count  the 
total  number  of  plaques  on  the  ten 
plates  receiving  the  water  eluate  and 
calculate  the  somatic  coliphage  titer  (VJ 
in  PFU  per  liter  according  to  the 
formula:  V.  =  ((P/I)  x  D  x  E)/C.  where 
P  is  the  total  number  of  plaques  in  all 
test  vessels  for  each  sample,  I  is  the 
volume  (in  ml)  of  the  eluate  sample 
assayed,  D  is  the  reciprocal  of  the 
dilution  made  on  the  inoculum  before 
plating  (D  =  1  for  undiluted  samples),  E 
is  the  total  volume  of  eluate  recovered 
(from  the  Virus  Data  Sheet)  and  C  is  the 
amount  of  water  sample  filtered  in  liters 


(from  the  Sample  Data  Sheet).  Record 
the  value  of  V,  on  the  Virus  Data  Sheet, 
b.  Count  the  plaques  on  the  positive 
control  plate.  Record  the  plaque  count 
onto  the  Virus  Data  Sheet  as  a  check  on 
the  virus  sensitivity  of  the  E.  coli  C  host. 
Assay  any  water  eluate  samples  again 
where  the  positive  control  counts  are 
more  than  one  log  below  their  normal 
average. 

Storage  of  E.  coli  C-3000  Host  Culture 
for  Male-Specific  Coliphage  Assay:  < 

1 .  For  short  term  storage  inoculate  a 
Escherichia  coli  C-3000  (American 
Type  Culture  Collection  Product  No. 
15597)  host  culture  onto  tryptone-yeast 
extract  agar  slants  with  a  sterile 
inoculating  loop  by  spreading  the 
inoculum  evenly  over  entire  slant 
surface.  Incubate  the  culture  overnight 
at  36.5  ±  1°C.  Store  at  4''C  for  up  to  2 
weeks. 

2.  For  long  term  storage  inoculate  a  5- 
10  ml  tube  of  tryptone-yeast  extract 
broth  with  the  host  culture.  Incubate  the 
broth  culture  overnight  at  36.5  ±  I'C. 
Add  Vio  volume  of  sterile  glycerol. 
Dispense  into  1  ml  ahquots  in  cryovials 
(Baxter  Product  No.  T4050-8)  and  store 
at  -70''C.  r-\ 

Preparation  of  Host  for  Male- Specific 
Coliphage  Assay: 

Step  1.  Inoculate  5  ml  of  tryptone- 
yeast  extract  broth  with  E.  coli  C-3000 
from  a  slant  with  an  inoculating  loop 
and  incubate  for  16  hours  at  36.5  ±  1#C. 

Step  2.  Transfer  1.5  ml  of  the  16  hour 
cultiue  to  30  ml  of  tryptone-yeast 
extract  broth  in  a  125  ml  flask  and 
incubate  for  4  hours  at  36.5  ±  1#C  with 
gentle  shaking.  The  amount  of  inoculum 
and  broth  used  in  this  step  can  be 
proportionally  altered  according  to 
need. 

Preparation  of  MS2  Positive  Control: 

Step  1.  Rehydrate  a  stock  culture  of 
MS2  (American  Type  Culture  Collection 
Product  No.  15597-Bl)  and  store  at  4°C 

Step  2.  Prepare  a  30  ml  culture  of  E. 
coli  C-3000  as  described  in  section 
titled  Preparation  of  Host  for  Male- 
Specific  Cohphage  Assay.  Incubate  for  2 
hoxus  at  36.5  ±  1°C  with  shaking.  Add 
1  ml  of  rehydrated  phage  stock  and 


♦  The  term  "male-specific"  refers  to 
bacteriophages  whose  receptor  sites  are  located  on 
the  bacterial  F-pilus.  In  addition  to  E.  coij  C-3000. 
E.  coli  Famp  and  stiaint  of  Salmoaella  which 
contain  the  F  gene  are  coiuidered  (uitable  as 
alternative  boats.  However,  all  three  of  tbeae  hosts 
will  support  the  replication  of  strain-specific 
somatic  bacteriophages  in  addition  to  the  male- 
specific  t>-pes.  In  addition,  genetically  modified 
SalmoneHa  strains  have  the  potential  to  support  the 
replication  of  phages  whose  receptor  is  on  other 
types  of  pili  normally  produced  by  Salmonella 
species. 
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incubate  for  an  additional  4  hours  at 
36.5  ±  fC 

Step  3.  Filter  the  culture  through  a 
0.45  liia  sterilizing  filter. 

Step  4.  Prepare  10-^  10-8andl0-9 
dilutions  of  the  filtrate  using  saline- 
calcium  solution  tubes. 

These  dilutions  should  be  sufficient 
for  most  MS2  stocks.  Some  stocks  may 
require  higher  or  lower  dilutions. 

Step  5.  Add  1  ml  of  the  10- »  dilution 
into  each  of  five  16  x  150  mm  test  tubes. 
Using  the  same  pipette,  add  1  ml  of  the 
10-8  dilution  into  each  of  five 
additional  tubes  and  then  1  ml  of  the 
10-'  dilution  into  five  tiibes.  Label  the 
tubes  with  the  appropriate  dilution. 

Step  6.  Add  0.1  ml  of  the  host  culture 
into  each  of  the  15  test  tubes  fix)m  Step 
5. 

Step  7.  Add  3  ml  of  the  melted 
tryptone-yeast  extract  top  agar  held  in 
the  44.5  ±1*C  water  bath  to  one  test  tube 
at  a  time.  Mix  and  immediately  pour  the 
contents  of  the  tube  over  the  bottom 
agar  of  a  petri  dish  labeled  with  sample 
identification  information.  Rotate  the 
dish  to  spread  the  suspension  evenly 
over  the  surface  of  the  bottom  agar  and 
place  it  onto  a  level  surface  to  allow  the 
agar  to  solidify- 

Step  8.  Incubate  the  inoculated  plates 
at  36.5  ±1*^  overnight  and  examine  for 
plaques  the  following  day. 

Step  9.  Count  the  number  of  plaques 
on  each  of  the  15  plates  (don't  count 
plates  giving  plaque  counts  significantly 
more  than  100).  The  five  plates  &t)m  one 
of  the  dilutions  should  give  plaque 
counts  of  about  20  to  100  plaques. 
Average  the  plaque  counts  on  these  five 
plates  and  multiply  the  result  by  the 
reciprocal  of  the  dilution  to  obtain  the 
titer  of  the  undiluted  stock. 

Step  10.  Dilute  the  filtrate  to  30  to  80 
PFU/ml  in  trj'ptone-yeast  extract  broth 
for  use  in  a  positive  control  in  the 
coliphage  assay.  Store  the  original 
filtrate  and  the  diluted  positive  control 
at4°C. 

Before  using  the  positive  control  for 
the  first  time,  place  1  ml  each  into  ten 
16  X  150  mm  test  tubes  and  assay  using 
Steps  6-6.  Count  the  plaques  on  all 
plates  and  divide  by  10.  If  the  result  is 
not  30  to  80,  adjust  the  dilution  of  the 
positive  control  sample  and  assay  again. 

Procedure  for  Male-Specific  Coliphage 
Assay: 

Step  1.  Add  1  ml  of  the  water  eluate 
to  be  tested  to  each  of  ten  16  x  150  mm 
test  tubes  and  1  ml  of  the  diluted  MS2 
positive  control  to  another  tube. 

Step  2.  Add  0.1  ml  of  the  host  culture 
to  each  test  tube  containing  eluate  or 
positive  control. 

Step  3.  Add  3  ml  of  the  melted 
tryptone-yeast  extract  top  agar  held  in 


the  44.S  ±1°C  water  bath  to  one  test  tiibe 
at  a  time.  Mix  and  immediately  pour  the 
contents  of  the  tube  over  the  bottom 
agar  of  a  petri  dish  labeled  with  sample 
identification  information.  Tilt  and 
rotate  the  dish  to  spread  the  suspension 
evenly  over  the  surface  of  the  bottom 
agar  and  place  it  onto  a  level  surface  to 
allow  the  agar  to  soUdify. 

Step  4.  Incubate  the  inoculated  plates 
at  36.5  ±1°C  ovemight  and  examine  for 
plaques  the  following  day. 

Step  5.  Coliphage  enumeration. 

a.  For  each  eluate  sample  coxuit  the 
total  number  of  plaques  on  the  ten 
plates  receiving  the  water  eluate  and 
calculate  the  male  specific  phage  titer 
(Vm)  in  PFU  per  liter  according  to  the 
formula:  V„  =  ((P/I)  x  D  x  E)/C,  where 
P  is  the  total  number  of  plaques  in  all 
test  vessels  for  each  sample,  I  is  the 
volume  (in  ml)  of  the  eluate  sample 
assayed,  D  is  the  reciprocal  of  the 
dilution  made  on  the  inoculum  before 
plating  (D  =  1  for  undiluted  samples).  E 
is  the  total  volume  of  eluate  recovered 
(from  the  Virus  Eteta  Sheet)  and  C  is  the 
total  number  of  hters  of  water  sample 
filtered  (from  the  Sample  Data  Sheet). 
Record  this  value  on  the  Virus  Data 
Sheet. 

b.  Count  the  plaques  on  the  positive  " 
control  plate.  Record  the  plaque  count 
onto  the  Virus  Data  Sheet  as  a  check  on 
the  virus  sensitivity  of  the  E.  coli  C- 
3000  host.  Assay  any  water  eluate 
samples  again  where  the  positive 
control  counts  are  more  than  one  log 
below  their  normal  average. 

Part  5 — Sterilization  and  Disinfection 

General  Guidelines 

1 .  Use  aseptic  techniques  for  handling 
test  waters,  eluates  and  cell  cultures. 

2.  SteriUze  apparatus  and  containers       Chlorine  Sterilization: 

that  will  come  into  contact  with  test  Sterilize  plasticware  (filter  housings) 

waters,  all  solutions  that  will  be  added  and  tubing  that  cannot  withstand 

to  test  waters  unless  otherwise  autoclaving  or  x-essels  that  are  too  large 

indicated,  and  all  eluants.  for  the  autoclaw  by  chlorination. 

3.  Sterihze  all  contaminated  materials  Prefilters,  but  not  IMDS  filters  maybe 
before  discarding.  presterilized  with  chlorine  as  an 

4.  Disinfect  all  spills  and  splatters.  akemative  to  autoclaving. 

1.  Media  and  Reagents 
a.  0.1%  chlorine  (HOCl)— add  19  ml 

of  household  bleach  (Clorox,  The  Clorox 
Co.,  or  equivalent)  to  981  ml  of  dHjO 
and  adjust  the  pH  of  the  solution  to  6- 
7  with  1  M  HQ. 

2.  Procedvires 
Ensure  that  the  solutions  come  in  full 

contact  with  all  surfaces  when 
performing  these  procedures. 

a.  Sterilize  the  filter  apparatus  and 
tubing  by  recirculating  or  immersing  in 
0.1%  chlorine  for  30  minutes.  Drain  the 
chlorine  solution  from  objects  being 
sterilized.  Dechlorinate  using  a  solution 


Autoclavable  Glassware,  Plasticware, 
and  Equipment: 

Wafer  speeds  the  transfer  of  beat  in 
larger  vessels  during  autoclaving  and 
thereby  speeds  the  sterilization  process. 
Add  dHjO  to  vessels  in  quantities 
indicated  in  Table  1 .  Lay  large  vessels 
on  sides  in  autoclave,  if  possible,  to 
facilitate  displacement  of  air  in  vessels 
by  flowing  steam. 

1.  Cover  the  openings  into 
autoclavable  glassware,  plasticware,  and 
equipment  loosely  with  aliuninum  foil 
before  autoclaving.  Autoclave  at  121*11; 
for  one  hour. 

Glassware  may  also  be  sterilized  in  a 
dry  heat  oven  at  a  temperature  of  1  yCfC 
for  at  least  one  hour. 

2.  Sterihze  stainless  steel  vessels 
(dispensing  pressiue  vessel)  in  an 
autoclave  at  121"^  for  30  minutes. 

Vent-relief  valves  on  vessels  so 
equipped  must  be  open  during 
autoclaving  and  closed  immediately 
when  vessels  are  removed  fi-om 
autoclave. 

3.  Presterilize  IMDS  filter  cartridges 
and  prefilter  cartridges  by  wrapping  the 
filters  in  Kraft  paper  and  autoclaving  at 
121»C'for  30  minutes. 

4.  SteriUze  working  instruments,  such 
as  scissors  and  forceps,  by  immersing 
them  in  95%  etiianol  and  flaming  them 
between  uses. 

Table  1 .  Quantity  of  Water  to  be 
Added  to  Vessels  during  Autoclaving. 


Vessel  size  (Mer) 

Quantity  o( 
dH.O  (mO 

2  and  3 _ _.._ 

4 „ _    

8 

24 

25 

50 

100 

500 

54 „ 

1000 

Sterilization  Techniques 

Solutions; 

1 .  Sterihze  all  solutions,  except  those 
used  for  cleansing,  standard  bufi^ers. 
hydrochloric  acid  (HCl),  sodium 
hydroxide  (NaOH),  and  disinfectants  by 
autoclaving  them  at  121''C  for  15 
minutes. 


The  HCl  and  NaOH  solutions  and 
disinfectants  used  are  self-sterilizing. 
When  autoclaving  buffered  beef  extract, 
use  a  vessel  large  enmigh  to 
accommodate  foaming. 
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containing  0.5  ml  of  10%  sterile  sodium 
thiosulfate  per  liter  of  dH^O.  Rinse  with 
sterile  dHjO. 

b.  SteriUze  pH  electrodes  before  and 
after  each  use  by  immersing  the  tip  of 
the  electrode  in  0.1%  chlorine  for  one 
min.  Dechlorinate  and  rinse  the 
electrode  as  in  Step  2a  above. 

Procedure  for  Verifying  Sterility  of 
Liquids 

Do  not  add  antibiotics  to  media  or 
medium  components  until  after  sterility 
of  the  antibiotics,  media  and  medium 
components  has  been  demonstrated. 
The  BGM  cell  line  used  should  be 
checked  every  six  months  for 
mycoplasma  contamination  according 
to  test  kit  instructions.  Cells  that  are 
contaminated  should  be  discarded. 

Media  and  Reagents: 

1.  Mycoplasma  testing  kit  (Irvine 
Scientific  Product  No.  T500-000).  Use 
as  directed  by  the  manufacturer. 

2.  Thioglycollate  mediima  Plfco 
Laboratories  Product  No.  0257-01-9). 
Prepare  broth  medixun  as  directed  by 
the  manufacturer. 

Verifying  Sterihty  of  Small  Volumes  of 
Liquids: 

Step  1.  hioculate  5  ml  of  the  material 
to  be  tested  for  sterility  into  5  ml  of 
thioglycollate  broth.  Shake  the  mixtiu« 
and  incubate  at  36.5  *  1°C. 

Step  2.  Examine  the  inoculated  broth 
daily  for  seven  days  to  determine 
whether  growth  of  contaminating 
organisms  has  occurred. 

Containers  holding  the  thioglycollate 
medium  must  be  tightly  sealed  before 
and  after  the  medium  is  inoculated. 

Visual  Evaluation  of  Media  for 
Microbial  Contaminants: 

Step  1.  Incubate  either  the  entire  stock 
of  prepared  media  or  ahquots  taken 
during  preparation  which  represent  at 
least  5%  of  the  final  volume  at  36.5  * 
I'C  for  at  least  one  week  prior  to  use. 

Step  2.  Visually  examine  and  discard 
any  media  that  lose  clarity. 

A  clouded  condition  that  develops  in 
the  media  indicates  the  occurrence  of 
contaminating  organisms. 

Contaminated  Materials 

1.  Autoclave  contaminated  materials 
for  30  minutes  at  121°C.  Be  sure  that 
steam  can  enter  contaminated  materials 
freely. 

2.  Many  commercial  disinfectants  do 
not  adequately  kill  enteric  viruses.  To 
ensure  thorough  disinfection,  disinfect 
spills  and  other  contamination  on 
surfaces  with  either  a  solution  of  0.5% 
iodine  in  70%  ethanol  (5  g  I2  per  Uter) 
or  0.1%  chlorine.  The  iodine  solution 


has  the  advantage  of  drying  more 
rapidly  on  surfaces  than  chlorine,  but 
may  stain  some  surfaces. 
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Part  7— Vendors 

The  vendors  listed  below  represents 
one  possible  source  for  required 
products.  Other  vendors  may  supply  the 
same  or  equivalent  products. 
American  Tj^ie  Culture  Collection, 

12301  Parkla-vTO  Dr.,  Rockville,  MD 

20852,  (800)  638-6597 
Baxter  Diagnostics.  Scientific  Products 

Div..  1430  Waukegan  Rd..  McGaw 

Park.  IL  60085.  (800)  234-5227 
Becton  Dickonson  Microbiology 

Systems,  250  Schilling  Circle. 

Cockeysville.  MD  21030.  (410)  771- 

0100  (Ask  for  a  local  distributor) 
Cole-Parmer  Instrument  Co..  7425  N. 

Oak  Park  Ave.,  Niles,  IL  60714,  (800) 

323-4340, 
Costar  Corp.,  7035  Commerce  Circle, 

Pleasanton,  CA  94588,  (800)  882-7711 
Cuno,  Inc..  400  Research  Parkway. 

Meriden.  CT  06450.  (800)  243-6894 
DEMA  Engineering  Co..  10014  Big  Bend 

Blvd..  Kirkwood.  MO  63122.  (800) 

325-3362 
Difco  Laboratories.  P.O.  Box  331058. 

Detroit.  MI  48232.  (800)  521-0851 

(Ask  for  a  local  distributor) 
Fisher  Scientific.  711  Forbes  Ave.. 

Pittsburgh.  PA  15219.  (800)  766-7000 
MiUipore  Corp..  397  Williams  St.. 

Marlboro.  MA  01752.  (800)  225-1380 
Nalge  Co.,  P  O.  Box  20365,  Rochester, 

NY  14602,  (716)  586-8800  (Ask  for  a 

local  distributor) 
Neptune  EquipmentCo.,  520  W.  Sharon 

Rd.,  Forest  Park,  OH  45240,  (800) 

624-6975 
OMEGA  Engineering,  Inc.,  P.O.  Box 

4047,  Stamford,  CT  06907,  (800)  826- 

6342 
Parker  Haimifin  Corp.,  Commercial 

Filters  Div.,  1515  W.  South  St., 

Lebanon,  IN  46052,  (317)  482-3900 

Total  Culturable  Virus  Quantitation 


Ryan  Herco,  2509  N.  Naomi  St., 
Burbank,  CA  91504,  (800)  848-1141 

United  States  Plastic  Corp.,  1390 
Neubrecht  Rd.,  Lima,  OH  45801,  (800) 
537-9724 

Watts  Regulator,  Box  628,  LawTence. 
MA  01845  .  (508)  688-1811 

Part  a— Data  Sheets 

Sample  Data  Sheet 
Sample  Number: 


Water  System  Name: 

System  Location:     

Sampler's  Name:     

Water  pH; Water  Temperature: 

•C 


Initial  Meter  Reading: 

ft' gallons 


.  (check  units) 


Date: 


.Time: 


Final  Meter  Reading: 

ft' .  gallons 


.  (check  units) 


Date: 


Time: 


.  liters 


Total  sample  volume: 

(Final — Initial  meter  readings  x  28.316  (for 
readings  in  ft'  or  x  7.481  (for  readings  in 
gallons)) 

Sample  arrival  condition: 

Comments: 

Virus  Data  Sheet 


Sample  Number: 

Water  System  Name: 
System  Location: 


Date  Sample  collected;  — 

Eluate  volume  recovered: 

Date  eluted:  


Date  concentrated:  

Final  concentrated  sample  volume: 
Date(s)  assayed  by  CPE: 


ml 


Original  water  sample  volume  assayed: 

Liters 

Coliphage  Quantitation: 
Date  Assayed: 


Somatic  Coliphage  Titer:  - 
No.  Control  plaques  PFU/I 
Male-Specific  phage  titer: 
PFU/1 


Comments: 


'  Sample 

Total  No. 
cuttures 

No.  of  nega- 
tive cuttures 

Volume  on 
neoative 
cuttures 

No.  of  posi- 
tive cuttures 

Volume  on 
positive  cul- 
tures 

MPN/U 

95%  confidence 
limits 

Upper 

Lower 

1  st  Passage: 

Negative  Control 

NA» 

NA 

NA 

NA 

NA 

NA 
NA 

NA 
NA 
NA 
NA 
UA 

NA 
NA 

NA 

Positive  Control  



NA 

Undiluted  

NA 

1 :5  Dilution  ........ 



NA 

1 :25  Dilution 

NA 

2nd  Passage:<^ 

Negative  Control 

NA 

Positive  Control 

NA  - 

Undiluted  

- 

1 :5  Dilution  

1 25  Dilution  

3rd  Passage:" 

Negative  Control 

NA 
NA 

NA 
NA 

NA 

Positive  Control  

NA 
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Total  Culturable  Virus  Quantitation— Continued 


Sample 

Total  No. 
cultures 

No.  of  nega- 
tive cultures 

Volume  on 
neoative 
cultures 

No.  of  posi- 
tive cultures 

Volume  on 
positive  cul- 
tures 

MPN/W 

95%  confidence 
limits 

Upper 

Lower 

UndHuted 

1:5  Dilution 

155  Dilution  - 





•Confute  MPN  of  confirmed  samples  only  according  to  the  Vims  Quantitation  Section  of  Part  3. 

0  Not  applicable. 

'A  portion  of  medium  from  each  1st  passage  vessel,  including  controls,  rrHJSt  be  repassaged  for  conformation.  The  terms  Undiluted,"  1:5  Di- 
lution" and  "1:25  Dilution"  under  the  2nd  and  3rd  Passage  headings  refer  to  the  originai  sample  dilutions  for  the  1st  passage. 

0  Sanrples  that  were  negative  on  the  first  passage  and  positive  on  the  2nd  passage  must  be  passaged  a  third  time  for  conformation.  If  a  third 
passage  is  required,  all  controls  must  be  passaged  again. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  600 
RIN  184&-AB87 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
Amended 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing 
institutional  eUgibility  under  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  The  proposed  regulations  would 
implement  new  HEA  statutory 
provisions  that  were  added  by  the 
Higher  Education  Amendments  of  1992 
and  the  Higher  Education  Technical 
Amendments  of  1993.  In  general,  these 
new  statutory  provisions  tightened  the 
eUgibihty  requirements  for  institutions 
participating  in  the  student  financial 
assistance  programs  authorized  under 
Title  IV  of  the  HEA  (TiUe  IV,  HEA 
programs).  The  proposed  regulations 
also  would  clarify  existing  provisions, 
and,  in  keeping  with  the  statutory 
changes,  tighten  procedures  governing 
institutional  eUgioility  determinations. 
DATES:  Comments  must  be  received  on 
or  before  March  14,  1994. 
AODflESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Cheryl  Leibovitz,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Regional  Office  Building 
3.  room  4318).  Washington,  DC  20202- 
5346. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
hsted  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Leibovitz.  Telephone:  (202)  708- 
7888.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 

Higher  Education  Amendments  of  1992, 
Public  Law  102-325  and  the  Higher 
Education  Technical  Amendments  of 
1993,  PubUc  Law  103-208.  amended  the 
HEA  in  several  areas  relating  to 
institutional  ehgibiUty.  These  areas 
include,  among  others:  The  definition 
and  treatment  of  a  "branch  campus,"  a 
"correspondence  course,"  and  a 
"telecommimications  course;"  the 
eiuollment  of  incarcerated  students  and 
ability-to-benefit  students;  the 


percentage  of  its  revenues  that  an 
ehgible  proprietary  institution  of  higher 
education  can  derive  from  Title  IV,  HEA 
program  funds;  and  the  filing  of  an 
institution  for  bankruptcy.  The 
Secretary  discusses  each  of  these 
subjects  in  more  detail  later  in  the 
preamble. 

These  proposed  regulations  were 
subject  to  a  regtdations  negotiation 
process  as  required  by  section  492  of  the 
HEA.  Under  that  process,  the  Secretary 
convened  four  regional  meetings  to 
obtain  pubhc  involvement  in  the 
development  of  these  proposed 
regulations.  These  meetings  were  held 
in  San  Francisco,  Atlanta.  New  York, 
and  Kansas  City.  At  these  meetings,  the 
Secretary  provided  attendees  with  a  Ust 
of  issues  that  needed  to  be  addressed  in 
these  proposed  regulations.  A  summary 
of  the  responses  of  the  attendees  is 
contained  in  Appendix  A  to  these 
proposed  regulations. 

Groups  that  attended  the  regional 
meetings  nominated  individuals  to 
participate  in  regulation  negotiations. 
The  Secretary  selected  regulation 
negotiators  from  the  names  nominated 
and  chose  negotiators  to  reflect  all  the 
groups  that  participate  in  the  Title  IV. 
HEA  programs,  such  as  students, 
student  financial  aid  administrators, 
and  various  types  of  eligible 
institutions. 

In  accordance  with  section  492(b)  of 
the  HEA,  the  Secretary  prepared  draft 
proposed  regulations  and  negotiated  the 
provisions  of  that  draft  with  the 
negotiators.  Consensus  was  reached 
regarding  §  600.7(c)(3)(ii),  the  proposed 
requirement  for  a  degree-granting 
institution  to  demonstrate  a  50% 
completion  rate  for  incarcerated 
students  enrolled  in  the  institution's 
nonassociate  or  nonbachelor  degree 
programs  if  the  institution  wishes  to 

aualify  those  programs  for  a  waiver  from 
le  provision  that  limits  an  institution's 
enrollment  of  incarcerated  regular 
students  to  less  than  25  percent.  This 
and  other  related  provisions  are 
discussed  in  greater  detail  in  the 
discussion  on  §  600.7.  The  remaining 
regulatory  provisions  reflect  the 
agreement  of  the  great  majority  of  the 
negotiators. 

The  following  discussion  reflects 
proposed  significant  changes  to  the 
existing  Institutional  EligibiUty 
regulations.  Proposed  changes  are  ' 
disoissed  in  the  order  in  which  they 
appear  in  the  proposed  regulations  text. 
If  a  provision  apphes  to  more  than  one 
section  or  is  included  in  more  than  one 
section,  it  is  discussed  the  first  time  it 
appears  with  an  appropriate  reference  to 
its  other  appearances. 


Section  600.2    Definitions 

"Award  year."  The  Secretary 
proposes  to  this  definition  to  these 
regulations  from  the  Student  Assistance 
General  Provisions  regulations  because 
the  term  "award  year"  now  applies  to 
these  regulations  as  well. 

"Branch  campus."  Section  498(j)  of 
the  HEA  directs  the  Secretary  to  define 
this  term.  For  consistency,  the  Secretary 
proposes  to  adopt  the  existing  definition 
set  forth  in  34  CFR  607.7(b)  of  the 
Strengthening  Institutions  Program 
regulations  authorized  under  Title  m. 
Part  A.  of  the  HEA. 

"Correspondence  course"  and 
"telecommunications  course."  The 
definition  of  a  telecommunications 
course  essentially  restates  the  statutory 
definition  contained  in  section 
484(m)(4)  of  the  HEA.  As  provided  in 
section  484(m)(l)  of  the  IQIA.  as  a 
general  rule  a  telecommunications 
coiirse  is  not  considered  a 
correspondence  course.  However,  as 
further  indicated  in  that  section,  a 
telecommunications  course  offered  at  an 
institution  would  be  considered  a 
correspondence  course  if  the  siun  of 
telecommunications  courses  and 
correspondence  courses  offered  by  the 
institution  equals  or  exceeds  50  percent 
of  the  total  courses  oH^ered  at  the 
institution. 

In  addition,  as  reflected  in  section 
484(m)(4)  of  the  HEA,  a  home  study 
course  that  is  offered  by  an  institution 
through  video  cassette  or  video  disc 
recordings  in  an  award  year  would 
quaUfy  as  a  telecommunications  coiuse 
rather  than  a  correspondence  course 
only  if  the  institution  also  deUvers  the 
instruction  on  the  cassettes  or  discs  to 
students  in  person,  i.e.,  to  students 
physically  attending  classes  at  the 
institution,  during  that  same  award 
year. 

If  a  course  is  part  residentid  and  part 
correspondence,  the  Secretary  considers 
the  course  to  be  a  correspondence 
course.  This  straightforward 
interpretation  eliminates  the  need  for 
the  Secretary  to  address  all  the 
troublesome  issues  involving  the 
quantity  of  education  that  an  institution 
claims  to  provide  in  a  correspondence 
program. 

"Educational  program"  Under  the 
HEA,  a  community  college  may  qualify 
as  an  eUgible  institution  of  higher 
education  if  it  offers  a  two-year 
educational  program  that  is  acceptable 
for  full  credit  toward  a  bachelor's  degree 
at  a  four-year  institution.  Therefore,  the 
Secretary  wishes  to  clarify  that  under    • 
the  definition  of  an  educational 
program,  which  requires  that  such  a 
program  lead  to  a  degree,  certificate,  or 
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other  educational  credential,  the 
Secretary  considers  that  a  transcript  that 
a  student  receives  for  successfully 
completing  the  two-year  program  is  a 
recognized  educational  credential. 

"Incarcerated  student"  The  Secretary 
proposes  to  define  this  tenn  to  mean  a 
student  who  is  confined  in  a 
correctional  facility.  However,  the 
Secretary  proposes  that  students  who 
are  in  less  formal  arrangements,  such  as 
half-way  houses,  home  detention,  or 
sentenced  to  serve  only  weekends, 
would  not  be  considered  incarcerated. 
(Incarcerated  students  have  limited 
costs  of  attendance  under  the  Title  IV. 
HEA  programs,  they  are  ineligible  to 
receive  loans  xmder  Title  IV  of  the  HEA, 
their  enrollment  may  affect  the 
eligibility  of  an  institution  if  more  than 
25  percent  of  that  institution's 
enrollment  consists  of  incarcerated 
students,  and  certain  incarcerated 
students  are  ineligible  for  Federal  Pell 
Grants.) 

In  general,  if  incarcerated  students 
attend  an  institution  of  higher 
education,  they  attend  under  a  specific 
arrangement  between  the  institution  and 
the  facihty  in  which  they  are 
incarcerated.  Thus,  institutions  are 
aware  of  the  identity  and  number  of 
enrolled  incarcerated  students.  By  being 
so  aware,  institutions  will  be  able  to 
abide  by  the  limitations  imposed  on 
those  students  when  awarding  Title  IV, 
HEA  program  funds,  and  the 
institutions  themselves  will  be  able  to 
avoid  becoming  ineligible  as  a  result  of 
admitting  too  many  incarcerated 
students. 

By  defining  incarcerated  students  to 
exclude  students  in  halfway  houses  and 
home  detention,  or  serving  weekend 
sentences,  the  admission  of  those 
students  would  not  affect  an 
institution's  eligibility,  and  the  students 
would  not  be  subject  to  the  special 
conditions  described  above.  Thus,  the 
Secretary's  proposed  definition  would 
eliminate  a  burden  on  institutions  of 
identifying  these  students  as 
incarcerated  students  and  would  allow 
the  students  access  to  Federal  Pell  Grant 
funds  and  loans  under  Title  IV  of  the 
HEA.  However,  if  an  institution  is  aware 
that  a  student  is  living  in  a  halfway 
house,  is  under  home  detention  or  is 
serving  a  weekend  sentence,  and 
believes  it  is  inappropriate  for  thAt 
student  to  obtain  a  FFEL  pn^ram  loan, 
the  institution  is  free  to  refrain  from 
certifying  the  FFEL  program  application 
of  the  student. 

"One-academic-year  training 
program."  The  Se<7etary  proposes  to 
revise  the  definition  of  a  "one-year 
training  program"  to  be  consistent  with 
the  definition  of  an  "academic  year"  in 


section  481(d)  of  the  HEA.  Under  the 
statutory  definition,  an  academic  year 
must  include  at  least  "30  weeks  of 
instructional  time."  The  Secretary  will 
more  fully  define  an  "academic  year"  in 
proposed  regtJations  to  be  published 
shortly  after  these  regulations. 

"Recognized  equiwilent  of  a  high 
school  diploma."  Under  the  Secretary's 
oirrent  policy,  this  term  includes  (1)  the 
academic  transcript  of  a  student  who 
has  successfully  completed  at  least  a 
two-year  program  that  is  acceptable  for 
full  credit  toward  a  bachelor's  degree;  or 
(2)  documentation  that  a  student  has 
excelled  academically  in  high  school 
and  has  met  the  formalized,  written 
admission  policies  of  the  institution. 
This  latter  criterion  addresses  the 
"academically  gifted"  early  admission 
student  at  a  college  or  imivBrsit>'.  The 
Secretary  proposes  to  amend  the 
regulatory  definition  of  a  recognized 
equivalent  of  a  high  school  diploma  to 
include  those  criteria.  Based  on 
negotiated  rulemaking,  the  Secretary  is 
considering  requiring  that  a  student  be 
in  at  least  me  upper  quartile  of  his  or 
her  hi^  school  class  to  have  "excelled 
academically  in  hi^  school". 

Section  600.3    Special  Conditions 

The  Secretary  proposes  to  delete  this 
section  because  it  is  no  longer  needed. 
The  requirements  contained  in 
paragraphs  (a)  and  (b)  are  no  longer 
needed  because  institutions  of&iing 
only  correspondence  courses  are  no 
longer  eUgible  insUtulions.  The 
requirement  that  an  institiition  be 
legally  authorized  to  provide 
postsecondary  education  in  the  State  in 
which  it  is  physically  located  is  now 
contained  in  §§  600.4,  600.5,  and  600.6. 

The  Secretary  proposes  to  delete 
paragraph  (c)(1)  because  that  paragraph 
restates  the  requirement  is  section 
1201(a)(2)  of  the  HEA,  Le.  an  institution 
must  be  legally  authorized  to  provide 
postsecondary  education  in  its  State, 
that  is  made  applicable  to  proprietary 
institutions  of  higher  education  imder 
section  481(b)(2)  of  the  HEA.  and  made 
applicable  to  postsecondary  vocational 
institutions  by  section  481(g)(2)  of  the 
HEA.  Institutions  are  required  to  ^de 
by  those  statutory  requirements 
regardless  of  whether  they  are  repeated 
in  regulations.  Thus,  the  Secretary 
wishes  to  reiiecate  that  it  is  the 
Secretary's  view  that  if  the  State  in 
which  an  institution  is  physically 
located  requires  an  institution  to 
provide  its  programs  in  clock  hours  in 
order  to  be  l^ally  authorized  to  provide 
postsecondary  education  in  that  State, 
that  institution  satisfies  section 
1201(a)(2)  of  the  HEA  only  if  it  provides 
its  programs  in  clock  hours.  The 


elimination  of  §  600.3(c)(1)  does  not 
affect  that  result 

The  Secretary  proposes  to  delete 
paragraph  (d)(1)  in  view  of  the 
regulations  pubhshed  in  the  Federal 
R^ter  of  July  23, 1993  (58  FR  39618- 
39623)  that  established  a  relationship 
between  credit  hours  and  clock  hours 
for  Title  IV,  HEA  program  purposes.  The 
Secretary  proposes  to  delete  paragraphs 
(c)(2)  and  (dl(2)  because  "vocational 
schools"  are  no  longer  eligible 
institutions  under  the  HEA. 

Section  600.4    Institution  of  Higher 
Education 

Section  496(e)  of  the  HEA  provides 
that  the  Secretary  may  not  recognize  the 
accreditation  or  preaccreditation  of  an 
institution  unless  the  institution  agrees 
to  submit  any  dispute  involving  the 
final  denial,  vkrithdrawal,  or  termination 
of  its  accreditation  to  arbitration  before 
initiating  any  other  legal  action.  The 
Secretary,  in  this  section  and  §§  600.5 
and  600.6,  proposes  that  the  referenced 
arbitration  be  binding  arbitration  so  that 
any  legal  action  after  arbitration  would 
be  limited  to  whether  the  arbitrator's 
decision  was  arbitrary  or  capricious. 
The  Secretary  believes  that  diis 
approach  best  carries  out  the  purpose  of 
section  496(e)  by  Umiting.  to  the 
maximum  extent  possible,  litigation  in 
this  area.  This  same  provision  is  also 
included  in  §§  600.5  and  600.6. 

The  Higher  Education  Amendments 
of  1992  removed  the  transfer-of-credit 
alternative  to  accreditation  from  the 
definition  of  an  institution  of  higher 
education  in  section  12ai(a)  of  the  HEA. 
However,  section  2(n)  of  the  Higher 
Education  Technical  Amendments  of 
1993  provides  that  unaccredited 
institutions  that  lost  their  Lastitutional 
eUgiblity  because  the  transfer-of-credit 
alternative  was  removed  from  section 
1201(a)  of  the  HEA  may  regain  that 
institutional  eligibility,  for  a  Umited 
time,  provided  they  meet  certain 
conditions.  Because  section  2(n)  aSects 
only  a  dozen  institutions  and  the 
provision  for  regaining  eligibility  is  only 
temporary,  the  Secretary  proposes  to 
remove  the  references  to  the  transfe^of- 
credit  alternative  to  accreditation  in  this 
section.  Under  section  2(n).  an 
imaccredited  institution  that  satisfied 
the  trans&r-of-credit  alternative  to 
accreditation  on  Jtily  22, 1992  will  be 
considered  to  meet  the  requirements  of 
section  1201(a)(5)  of  the  HEA 
(cooceming  acoaditation  or 
preaccreditation)  if — 

(1)  By  February  18, 1994.  the 
institution  has  applied  for  accraditatian 
to  a  nationally  recognized  accrediting 
agency  or  association; 
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(2)  By  December  20. 1995.  the 
institution  is  fully  accredited  by  that 
accrediting  agency  or  association  or,  if 
not  so  fully  accredited,  is  preaccredited 
by  that  agency  or  association  if  that 
agency  or  association  has  been 
recognized  by  the  Secretary  to  grant 
preaccreditation  status;  and 

(3]  The  institution  otherwise  satisfies 
the  requirements  of  section  1201  (a)(1) 
through  (a)(4). 

The  Higher  Education  Technical 
Amendments  of  1991  (Pub.  L.  102-26, 
enacted  on  April  9, 1991)  amended  the 
requireifients  for  admitting  students 
who  do  not  have  a  higb  school  diploma 
or  its  recognized  equivalent.  As  a  result 
of  Public  Law  102-26,  to  maintain  its 
eligibiUty  an  institution  is  no  longer 
required  to  demonstrate  that  a  student 
who  does  not  possess  a  high  school 
diploma  or  its  recognized  equivalent  has 
met  certain  requirements.  Any 
references  to  these  previous 
requirements  have  been  removed  from 
this  section  and  also  from  §§  600.5  and 
600.6. 

Currently,  the  regulations  provide  that 
an  institution  is  not  eligible  to 
participate  in  the  Part  B  loan  programs 
if  the  institution  uses  or  employs 
commissioned  salespersons  to  promote 
the  availabihty  of  Part  B  loan  program 
loans  at  that  institution.  The  Higher 
Education  Amendments  of  1992  added 
several  provisions  to  the  institutional 
program  participation  agreement.  One  of 
these  provisions  is  that,  with  the 
exception  of  recniiting  foreign  students 
residing  in  foreign  countries  who  are 
not  eligible  for  Title  IV,  HEA  program 
assistance,  an  institution  may  not  pay  a 
commission,  bonus,  or  other  incentive 
payment  based  directly  or  indirectly  on 
success  in  securing  enrollments  or 
financial  aid  to  a  person  or  entity 
engaged  in  recruiting,  admission,  or 
making  decisions  regarding  student 
financial  assistance. 

As  a  result  of  this  new  program 
participation  agreement  requirement 
(which  is  broader  in  nature  than  the 
provision  in  airrent  regulations),  the 
Secretary  proposes  to  remove  all 
references  In  this  section  to 
commissioned  salespersons  in  the 
current  regulations.  Instead,  provisions 
pertaining  to  the  use  of  commissioned 
salespersons  will  be  proposed  when  the 
Secretary  publishes,  shortly  after  these 
proposed  reguJations,  a  notice  of 
proposed  rulemaking  for  the  Student 
Assistance  General  Provisions 
regulations  that  deal  with  the  program 
participation  agreement. 


Section  600.5    Proprietary  Institution  of 
Higher  Education 

The  statute  requires  that  in  order  for 
an  educational  institution  to  quaUfy  as 
a  proprietary  institution  of  higher 
education,  it  must  have  been  in 
existence  for  at  least  two  years.  Under 
current  regulations,  the  Secretary 
considers  an  institution  to  have  been  in 
existence  for  two  years  only  if  it  has 
been  legally  authorized  to  provide,  and 
has  provided,  during  the  24  months 
(except  for  normal  vacation  periods) 
preceding  the  date  of  application  for 
eUgibihty.  a  continuous  training 
program  to  prepare  students  for  gainful 
employment  in  a  recognized 
occupation.  The  Secretary  is  proposing 
to  make  two  changes  to  this  provision. 
Conforming  proposals  are  also  included 
in  §§600.6  and  600.7. 

Under  the  first  proposed  change, 
during  the  two-year  period  preceding 
the  institution's  date  of  application,  the 
institution  will  not  be  penalized  if  it 
failed  to  provide  training  because  it 
temporarily  closed  due  to  a  natural 
disaster  that  affected  the  institution  or 
its  students.  This  proposed  change 
represents  the  Secretary's  current 
pohcy. 

The  purpose  of  the  two-year  rule  is  to 
have  an  institution  establish  that  it  is  a 
viable  institution  that  offers  quality 
educational  programs  for  which 
students  will  pay  their  own  money 
before  students  can  receive  Title  IV. 
HEA  Program  funds  to  enroll  in  those 
programs.  The  Secretary  beUeves  that 
this  purpose  is  strengthened  if  the 
programs  that  the  Institution  offers 
when  it  appUes  for  institutional 
eligibiUty  are  substantially  the  same  as 
the  programs  that  the  institution  offered 
during  the  preceding  two-year  period. 
The  Secretary  further  believes  that  this 
purpose  is  not  served  if  an  institution 
merely  offers  one  very  short  program  for 
two  years  and  then  appUes  for 
institutional  eligibility  offering  a  host  of 
much  longer  and  substantially  different 
programs.  Therefore,  under  the  second 
proposed  change,  the  Secretary  has 
proposed  that  to  satisfy  the  two-year 
rule,  an  institution  must  offer  over  the 
two-year  period  a  training  program  that 
is  substantially  the  same  in  subject 
matter  and  length  of  program  as  the 
training  program  it  offers  at  the  time  of 
appUcation. 

Section  481(b)(6)  of  the  HEA  adds  a 
new  eligibility  criterion  to  the  definition 
of  a  proprietary  institution  of  higher 
education.  That  section  requires  that  a 
proprietary  institution  must  derive  at 
least  fifteen  percent  of  its  revenues  fr^m 
non-Title  IV,  HEA  program  funds.  Put 
another  way,  the  section  prohibits  a 


proprietary  institution  of  higher 
education  from  deriving  more  than  85 
percent  of  its  revenues  bom  Title  IV, 
HEA  program  funds.  Using  this  latter 
approach,  the  Secretary  proposes  the 
fraction  contained  in  §  600.5(d)(1)  to 
measure  this  criterion,  i.e.,  the  "85 
percent  rule." 

In  proposing  this  rule,  the  Secretary 
had  to  interpret  the  term  "revenue."  In 
general,  at  least  three  interpretations  are 
possible.  One  interpretation  would  limit 
revenues  to  those  funds  received  by  the 
institution  from  tuition  and  fees;  the 
second  would  allow  an  institution  to 
include  revenues  received  by  the 
institution  from  any  source  for  any 
purpose;  the  third  would  limit  revenues 
to  tuition  and  fees  plus  revenues  from 
other  activities  carried  out  by  the 
institution  that  are  necessary  to  the 
education  or  training  programs  offered 
by  the  institution. 

These  three  interpretations  are 
illustrated  in  the  following  example.  A 
cosmetology  institution  owns  several 
beauty  salons.  In  one  of  the  salons, 
students  perform  all  the  hair  cutting  as 
part  of  their  program  of  training.  Under 
the  first  interpretation,  the  only 
revenues  that  the  institution  could 
count  would  be  the  tuition  and  fees  it 
charged  its  students.  Under  the  second 
interpretation,  the  institution  could 
count  all  revenues  it  received  bom  all 
its  beauty  salons  plus  the  tuition  and 
fees  it  charged  to  its  students.  Under  the 
third  interpretation,  the  institution 
could  count  the  tuition  and  fees  it 
charged  plus  revenues  it  received  from 
the  one  beauty  salon  at  which  the 
students  performed  the  service. 

The  Secretary  believes  that  the 
purpose  of  the  new  statutory  criterion  is 
to  require  proprietary  institutions  to 
attract  students  based  upon  the  quality 
of  their  programs,  not  solely  because  the 
institutions  offer  Federal  student 
financial  assistance.  Thus,  under  the 
statute,  these  institutions  must  attract 
students  who  will  pay  for  their 
programs  with  funds  other  than  Title  IV. 
HEA  program  funds.  On  the  other  hand, 
the  Secretary  recognizes  that  many 
institutions,  because  of  their  locations, 
provide  educational  opportunities  to 
students  in  low-income  areas  who 
cannot  attend  postsecondary  education 
without  Title  IV,  HEA  program  funds. 
The  Secretary  considered  these  two 
factors,  as  well  as  the  fact  that  the 
criterion  relates  to  whether  an 
institution  qualifies  as  an  educational 
institution,  in  selecting  his  proposed 
interpretation  of  the  term  "revenue." 

The  Secretary  believes  that  counting 
only  the  income  received  from  students' 
tuition  and  fees  is  too  limiting;  on  the 
other  hand,  the  Secretary  believes  it  is 
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inappropriate  to  count  as  revenues 
income  rrom  businesses  that  are  owned 
and  operated  by  the  institution, 
regardless  of  the  relationship  between 
the  educational  institution  and  the 
businesses.  The  Secretary  chose  the 
third  interpretation  because  the 
permitted  revenues  generated  by  the 
institution  relate  to  the  purpose  of  the 
institution,  providing  training  to 
students,  and  are  generated  as  a 
necessary  part  of  that  training.  The 
Secretary  recognizes  that  the  third 
interpretation  will  make  the  rule  more 
difficult  to  administer  because  it  will  be 
necessary  for  an  institution  to  determine 
which  of  its  revenue-producing 
activities  are  "necessary"  for  its 
students'  education  or  training. 

In  proposed  §600.5(d)(2)(vi),  the 
Secretary  has  Usted  criteria  that  would 
have  to  be  satisfied  to  make  a 
determination  that  activities  are 
necessary  for  students'  education  or 
training.  Examples  of  revenue- 
producing  activities  provided  by  an 
institution  that  are  necessary  for  its 
students'  education  or  training  are 
provided  below: 

•  Revenues  produced  by  a  restaiu-ant 
that  is  owned  and  operated  by  a 
culinary  institution  where  the 
institution's  students  purchase  the  food, 
cook  the  meals,  or  wait  on  the  tables. 

•  Revenues  produced  by  a  theater 
that  is  ovmed  and  operated  by  an 
institution  that  provides  training  in 
acting,  music,  or  dance  where  the 
artistic  endeavors  that  produce  the 
revenues  are  performed  by  the 
institution's  students  or  where  the 
theater  is  run  by  the  institution's 
students. 

•  Revenues  produced  by  an  auto 
mechanic  shop  that  is  owned  and 
operated  by  an  institutioa  providing 
auto  mechanic  training  where  the 
institution's  students  repair  vehicles. 

To  avoid  inappropriate  manipulation 
of  information  under  the  85  percent 
rule,  the  Secretary  proposes  special 
rules  regarding  the  calculation  of  the 
correct  percentage.  Thus,  Title  IV,  HEA 
program  funds  provided  to  a  student 
would  be  considered  to  be  used  to  pay 
that  student's  institutional  charges 
regardless  of  whether  the  institution 
credits  the  student's  account  with  those 
funds  or  provides  those  funds  directly 
to  the  student.  Of  course.  Title  IV,  HEA 
program  funds  would  be  considered  to 
satisfy  a  student's  institutional  charges 
only  to  the  extent  of  those  charges. 
Thus,  if  total  institutional  charges  are 
$5,000,  and  the  student  received  $6,000 
of  Title  IV,  HEA  program  funds,  only 
$5,000  would  be  considered  to  be  used 
to  satisfy  institutional  charges.  In 
addition,  the  Title  IV,  HEA  program 


funds  included  in  the  numerator  and 
the  revenue  described  in  the 
denominator  would  not  include  any 
refunds  paid  to  or  on  behalf  of  students 
under  the  institution's  refund  poUcy 
since  the  institution  does  not  have 
access  to  these  funds. 

The  Secretary  proposes  two 
exceptions  to  the  first  rule.  The 
Secretary  wishes  to  encourage 
proprietary  institutions  to  obtain  non- 
Federal,  non-loan  student  aid  funds 
from  independent  outside  sources.  As  a 
result,  under  the  first  exception,  the 
Secretary  would  not  consider  that  Title 
rV,  HEA  program  funds  were  used  to 
satisfy  institutional  charges  to  the  extent 
that  those  charges  were  satisfied  by 
grant  funds  received  from  non-Federal 
public  agencies  or  from  private  sources 
that  are  independent  of  the  institution. 

For  example,  if  total  institutional 
charges  are  $5,000,  and  the  student 
received  $5,000  of  Title  IV,  HEA 
program  funds  and  a  $1,000  scholarship 
nom  a  local  business,  only  $4,000  of  the 
Title  rv,  HEA  program  funds  would  be 
considered  to  oe  used  to  satisfy 
institutional  charges. 

Under  the  second  exception,  the 
Secretary  proposes  that  Federal  Work- 
Study  (FWS)  and  State  Student 
Incentive  Grant  (SSIG)  program  funds 
not  be  counted  as  Title  IV,  HEA  program 
funds.  The  Secretary  proposes  to 
exclude  FWS  Program  funds  because  (1) 
the  Federal  share  of  FWS  Program 
payments  to  students  must  be  paid 
directly  to  the  student  and  cannot  be 
applied  to  a  student's  account  for 
institutional  charges;  (2)  not  all  FWS 
Program  earnings  are  necessarily 
applied  to  a  student's  cost  of 
attendance,  i.e.,  there  may  be  job-related 
costs;  and  (3)  FWS  Program  earnings  are 
derived  fi'om  Federal,  institutional,  and 
other  sources.  The  Secretary  proposes  to 
exclude  SSIG  Program  funds  because  a 
significant  portion  of  SSIG  Program 
awards  come  from  State  funds,  and  in 
many  cases,  an  institution  will  not  be 
able  to  determine  the  portion  that  comes 
from  Federal  sources. 

Finally,  the  Secretary  proposes  to 
determine  whether  an  institution 
satisfies  the  85  percent  rule,  as  well  as 
the  requirements  contained  in 
§  600.7(a)(l)(i),  by  evaluating  an 
institution  over  a  period  of  time  rather 
than  at  one  particular  point  in  time. 
Title  rv,  HEA  program  funds,  other  than 
FFEL  program  funds,  are  generally 
measured  over  an  award  year  (July  1  of 
one  year  through  June  30  of  the  next 
year).  Thus,  with  regard  to  the 
numerator  of  the  fraction  contained  in 
§  600.5(d)(1),  the  Title  IV,  HEA  program 
funds  that  would  have  to  be  reported  are 
those  funds  that  were  used  to  pay 


institutional  charges  over  a  complete 
award  year. 

Under  accoimting  principles, 
revenues  received  by  an  Institution  are 
reported  on  a  "financial  statement"  that 
is  prepared  on  a  fiscal  year  basis. 
Therefore,  in  order  to  audit  the  revenue 
that  an  institution  includes  in  the 
denominator  of  the  fraction  in 
§  600.5(d)(1),  it  is  necessary  to  have 
those  revenues  reported  on  a  fiscal  year 
basis. 

The  Secretary  proposes  not  to  require 
an  institution  to  change  its  fiscal  year  to 
coincide  with  an  award  year.  As  a 
result,  if  an  institution's  fiscal  year  is 
not  on  a  July  1  to  June  30  basis,  and  the 
institution  chooses  not  to  change  its 
fiscal  year,  the  reporting  period  for  the 
numerator  in  §  600.5(d)(1)  would  not  be 
same  as  the  reporting  period  for  the 
denominator.  Consequently,  the 
Secretary  proposes  special  rules  to 
address  this  possibiUty. 

Each  year,  an  institution  would  have 
to  determine  the  revenues  it  received  for 
its  latest  fiscal  year,  and  would  have  to 
determine  the  Title  IV,  HEA  program 
funds  it  received  for  institutioncd 
charges  for  the  award  year  that  most 
closely  corresponds  to  that  fiscal  year. 
For  example,  if  an  institution's  fiscal 
year  nms  from  October  1, 1993  through 
September  30, 1994,  that  fiscal  year 
overlaps  two  award  years:  October  1, 
1993  through  June  30, 1994  is  in  the 
1993-94  award  year,  and  July  1, 1994 
through  September  30, 1994  is  in  the 
1994-95  award  year.  Since  nine  months 
of  the  institution's  fiscal  year  are  in  the 
1993-94  award  year,  that  is  the  award 
year  that  would  be  used  to  determine 
the  amount  in  the  numerator.  Moreover, 
the  institution  would  have  to  determine 
the  Title  IV,  HEA  program  funds  that 
were  used  to  pay  institutional  charges 
for  that  entire  award  year,  including  the 
period  of  July  1. 1993  to  September  30, 
1993.  Similarly,  if  an  institution's  fiscal 
year  runs  from  May  1,  1994  through 
April  30, 1995,  the  institution  would 
use  the  Title  IV,  HEA  program  funds  it 
received  during  the  1994-95  award  year 
because  10  months  of  that  award  year, 
July  1. 1994  through  April  30, 1995  fell 
in  that  institution's  fiscal  year. 

If  the  institution's  fiscal  year  is 
January  through  December,  the  fiscal 
year  would  fall  equally  into  two  award 
years,  i.e.,  a  fiscal  year  of  January  1, 
1993  through  December  31,  1993  would 
have  six  months  in  the  1992-93  award 
year  (January  1, 1993  through  June  30, 
1993)  and  six  months  in  the  1993-94 
award  year  (July  1, 1993  through 
December  31, 1993).  In  such  a  case,  the 
Secretary  intends  the  institution  to 
initially  elect  to  be  counted  in  either  the 
earlier  or  later  award  year,  and  that 
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election  would  be  permanent  for  future 
years. 

The  Secretary  also  proposes  reporting 
requirements  to  accommodate  the 
di^rent  reporting  periods.  In  the  first 
example  where  the  institution's  fiscal 
year  runs  from  October  1, 1993  through 
September  30, 1994,  the  appropriate 
award  year,  1993-94,  woidd  be 
completed  before  the  institution's  fiscal 
year.  Under  this  circumstance,  the 
Secretary  proposes  that  the  institution 
would  have  to  report  to  the  Secretary 
within  60  days  from  the  end  of  its  fiscal 
year,  e.g.,  November  29,  1994,  if  it 
derived  more  than  85  percent  of  its 
revenues  from  Title  IV,  HEA  program 
funds.  A  60-day  reporting  period  would 
be  allowed  in  this  instance  to  provide 
time  for  the  institution  to  submit  an 
audited  financial  statement. 

In  the  second  example,  where  the 
institution's  fiscal  year  runs  f^om  May  1, 
1994  through  April  30, 1995,  the  fiscal 
year  would  be  completed  before  the 
award  year  was  completed.  Under  this 
circumstance,  the  Secretary  proposes 
that  the  institution  would  have  to  report 
to  the  Secretary  within  31  days  from  the 
end  of  the  relevant  award  year  i.e.,  July 
31,  1995,  if  it  derived  more  than  85 
percent  of  its  revenues  from  Title  IV, 
HEA  program  funds.  As  institutions  are 
tracking  their  use  of  Title  IV  funds 
throughout  the  award  year,  they  should 
be  prepared  to  have  year-end  data 
available  shortly  after  the  end  of  the 
award  year. 

An  institution  that  determines  that  its 
Title  rv,  HEA  Program  revenues  did  not 
exceed  85  percent  of  its  revenues  for  the 
relevant  periods  need  not  report  that 
infonnati(Hi  to  the  Secretary.  Ho^^ever, 
it  must  have  the  certified  public 
accountant  who  performs  its  annual 
audited  financial  statement  certify  to  the 
accuracy  of  the  information  used  in  that 
calculation  and  the  calculation  itself, 
and  have  the  accountant  submit  that 
certification  to  ED  with  the  audited 
financial  statement. 

Under  §  600.41.  Loss  of  eligibility,  the 
Secretary  proposes  that  if  an  institution 
derived  more  than  85  percent  of  its 
revenues  from  Title  IV,  HEA  program 
funds,  it  would  become  ineligible  on  the 
last  day  of  the  award  yeai  used  in  the 
institution's  calculation,  if  the  award 
year  is  completed  after  the  fiscal  year 
used  in  that  calculation.  The  institution 
woiold  become  ineligible  on  the  last  day 
of  the  fiscal  year  used  in  that  calculation 
if  the  award  year  used  in  that 
calculation  was  completed  on  or  before 
the  fiscal  year.  Thus,  in  the  first 
example,  the  loss  of  eligibihty  would  be 
effective  on  September  30. 1994,  while 
in  the  second  example,  the  loss  of 
eligibility  would  be  effsctive  on  June  30, 


1995.  As  a  result,  because  the  institution 
would  generally  be  considered  eligible 
until  the  end  ol  the  applicable  award  or 
fiscal  year,  the  institution  would  not  be 
liable  for  the  Title  IV,  HEA  program 
funds  it  disbursed  or  deUvered  during 
that  year.  However,  the  Secretary 
expects  an  institution  to  keep  track  of  its 
revenues  at  all  times.  Therefore,  the 
institution  would  be  liable  for  the  Title 
IV,  HEA  program  funds  It  disbursed  or 
delivered  after  the  relevant  award  or 
fiscal  year. 

The  Secretary  proposes  that  if  an 
institution  loses  its  eligibility  as  a  result 
of  failing  to  satisfy  the  85  percent  rule, 
to  regain  its  ehgibihty  it  would  have  to 
demonstrate  that  it  satisfied  all  the 
relevant  eligibility  requirements  for  a 
complete  award  year  if  it  became 
ineligible  on  the  last  day  of  an  award 
year,  or  for  a  complete  fiscal  year  if  it 
became  ineligible  on  the  last  day  of  its 
fiscal  year. 

The  Secretary  proposes  that  an 
institution  initially  self-report  that  it 
derived  more  than  85  percent  of  its 
revenues  from  Title  IV,  HEA  program 
funds.  If  the  Secretary  determines  that 
an  institution  made  little  or  no  effort  to 
comply  with  this  requirement  over  the 
reporting  period,  the  Secretary 
anticipates  imposing  a  fine  on  the 
institution. 

If  the  institution  does  not  report  that 
its  Titie  IV,  HEA  program  revenues 
exceeded  85  percent  of  its  revenues  for 
the  relevant  period,  and  the  Secretary 
learns  of  this  situation  when  the  audited 
financial  statement  is  submitted  or 
through  other  means,  the  Secretary 
anticipates  terminating  the  institution's 
eligibility  and  imposing  a  fine  on  the 
institution.  The  Secretary  requests 
comments  on  the  manner  in  which  the 
fine  amount  should  be  determined, 
including  whether  the  fine  should  equal 
die  Title  IV,  HEA  Prowam  funds  the 
Institution  received  after  the  date  it 
should  have  notified  the  Secretary  that 
die  Titie  IV.  HEA  program  funds 
exceeded  85  percent  of  its  revenues. 

Section  600.7    Conditions  of 
Institutional  Ineligibility 

Section  481(a)(3)  of  the  HEA  provides 
that  an  otherwise  eligible  institution 
loses  that  eligibility  if  certain  conditions 
are  met.  One  of  those  conditions  relates 
to  the  type  of  courses  that  the  institution 
offers.  The  other  three  conditions  relate 
to  the  type  of  students  the  institution 
admits. 

VV'ith  regard  to  the  first  condition,  an 
otherwise  eligible  institution  loses  that 
eligibihty  if  more  than  50  percent  of  its 
courses  are  correspondence  courses. 
With  regard  to  the  latter  three 
conditions,  an  otherwise  eligible 


institution  loses  Its  eligibility  if  50 
percent  or  more  of  its  students  are 
enrolled  in  correspondence  courses.  25 
percent  or  more  or  its  students  are 
incarcerated  students,  or,  for  an 
institution  that  does  not  offer  programs 
for  which  at  least  an  associate  or 
bachelor's  degree  is  offered,  50  f)ercent 
or  more  of  its  students  are  "ability  to 
benefit"  students.  However,  if  an 
institution  satisfies  the  provisions  of 
section  521(4)(C)  of  the  Perkins  Act,  it 
does  not  lose  its  eligibihty  if  more  than 
50  percent  of  its  courses  are 
correspondence  courses  or  if  50  percent 
or  more  of  the  students  are 
correspondence  students. 

As  indicated  in  the  discussion 
regarding  the  85  percent  rule  for 
proprietary  institutions,  the  Secretary 
proposes  to  determine  whether  an 
institution  becomes  ineUgible  imder 
these  conditions  by  evaluating  an 
institution  over  a  period  of  time  rather 
than  at  one  particular  point  in  time.  The 
period  of  time  the  Secretary  proposes 
for  these  additional  conditions  is  a 
complete  award  year.  Moreover,  as  with 
the  85  percent  rule  for  proprietary 
institutions,  institutions  would  be 
required  to  report  to  the  Secretary  if 
these  conditions  rendered  them 
ineligible.  Furthermore,  each 
institution's  compliance  with  these 
provisions  would  be  confirmed  through 
the  institution's  required  compliance 
audit. 

The  Secretary  proposes  that 
institutions  report  to  the  Secretary  by 
July  31  foUoTving  the  end  of  each  award 
year  if  they  have  failed  to  meet  one  of 
the  conditions  Usted  in  this  section.  For 
purposes  of  these  conditions,  if  as  a 
resiilt  of  an  institution's  calculations, 
any  of  the  resulting  percentages  is 
within  10  percent  of  the  appGcable 
percentage,  the  institution  would  have 
to  have  performed,  for  the  appUcable 
award  year  or  fiscal  year,  a  financial  and 
compliance  audit  of  its  Title  IV,  HEA 
programs.  The  certified  public 
accoimtant  who  prepares  the  audit 
would  have  to  certify  the  acciu^cy  of 
the  institution's  calculations.  The 
institution  would  have  to  retain  the 
report  of  that  audit  and  all  relevant 
supporting  documentation  in 
accortiance  with  34  CFR  668.23(h) 
(governing  the  establishment  and 
maintenance  of  an  institution's  records). 
The  institution  would  only  have  to 
submit  the  report  to  the  Secretary  if  the 
certified  public  accoimtant  determined 
that  the  institution  had  foiled  to  meet 
any  of  the  allowable  percentages. 

If  an  institution  loses  its  eligibihty 
under  one  of  these  conditions,  to  regain 
its  eUgibility  it  would  have  to 
demonstrate  that  it  did  not  fall  viithin 
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one  of  these  conditions  for  a  subsequent 
complete  award  year.  The  institution 
would  also  have  to  demonstrate  that  it 
has  appropriately  revised  its 
administrative  policies  and  procedures 
to  prevent  the  institution  from  meeting 
one  of  these  conditions  in  the  future. 

If  an  institution  becomes  ineUgible  as 
a  result  of  one  of  the  conditions  in  this 
section,  the  Secretary  proposes  that  the 
date  of  ineligibiUty  be  the  last  day  of  the 
award  year  for  which  the  calculation 
resulting  in  that  condition  is  used.  As  a 
result,  the  institution  would  not 
generally  be  Uable  for  the  Title  IV,  HEA 
program  funds  it  disbursed  or  deUvered 
during  the  applicable  award  year  but  it 
would  be  responsible  for  any  funds  it 
disbursed  or  deUvered  during  any 
subsequent  award  year.  Furthermore, 
the  Secretary  anticipates  imposing  a  fine 
on  the  institution  if^it  is  determined  that 
the  institution  made  no  or  Uttle  effort  to 
comply  vnth  these  provisions  during  the 
relevant  award  year. 

With  regard  to  whether  more  than  50 
percent  of  an  institution's  courses  are 
correspondence  courses,  the  Secretary 
proposes  special  rules  dealing  with 
telecommunications  courses  and  the 
number  of  courses  an  institution  offers. 
The  rule  dealing  with 
telecommunications  courses  is  derived 
from  section  484(m](l]  of  the  HEA,  and 
provides  that  if  the  sum  of 
correspondence  and 
telecommunications  courses  equals  or 
exceeds  50  percent  of  the  total  courses 
offered  by  the  institution  for  an  award 
year,  the  telecommunications  courses 
would  be  considered  correspondence 
courses. 

As  a  result  of  the  1993  Technical 
Amendments,  the  Secretary  may  waive 
the  requirement  that  an  institution  may 
not  have  50  percent  or  more  of  its 
students  enrolled  in  correspondence 
students,  for  an  institution  that  offers  a 
2-year  associate-degree  or  4-year 
bachelor's-degree  program  or  both,  for 
good  cause.  The  Secretary  solicits 
comments  from  the  pubUc  as  to  what 
should  be  considered  "good  cause". 

With  regard  to  the  counting  of 
students,  the  Secretary  proposes  that 
institutions  should  count  only  "regular 
students,"  and  should  count  those 
students  on  the  basis  of  a  "head  count," 
rather  than  on  the  basis  of  full-time 
equivalency.  Thus,  if  an  institution 
enrolls  500  regular  full-time  students 
and  500  regular  half-time  students,  the 
number  of  regular  students  considered 
enrolled  would  be  1,000.  Moreover,  the 
Secretary  proposes  that  institutions 
coimt  a  student  only  once  during  an 
award  year  regardless  of  the  number  of 
times  he  or  she  enrolls  or  reenroUs 
during  that  period. 


Section  481(a)(3)(C)  of  the  HEA 
authorizes  the  Secretary  to  waive  the  25 
percent  incarcerated  student  provision 
for  pubUc  or  nonprofit  private 
institutions  that  offer  two-  or  four-year 
programs  that  result  in  an  associate  or 
bachelor's  degree.  The  Secretary 
proposes  to  exercise  this  waiver 
authority  under  the  following 
circumstances:  If  the  institution 
requesting  the  waiver  only  offers  two-  or 
four-year  programs  leading  to  an 
associate,  bachelor's  or  more  advanced 
degree,  the  Secretary  would  waive  the 
"incarcerated  student"  provision  for  the 
entire  institution.  However,  based  on 
negotiated  rulemaking,  if  the  institution 
also  offers  other  educational  programs, 
the  Secretary  would  grant  the  waiver  for 
the  two-  or  four-year  programs  that 
result  in  associate,  bachelor's,  or  more 
advanced  degrees,  but  would  grant  a 
waiver  for  those  other  educational 
programs  only  if  the  incarcerated 
students  enrolled  in  those  other 
programs  have  at  least  a  50  percent 
completion  rate.  The  Secretary  proposes 
a  formula  for  calculating  that 
completion  rate  in  §600.7(d)(l)(iii). 

Section  481(a)(3)(D)  of  the  HEA,  as 
amended  by  the  Higher  Education 
Technical  Amendments  of  1993,  allows 
the  Secretary  to  waive  the  Umitation  on 
the  percentage  of  students  without  a 
high  school  diploma  or  its  recognized 
equivalent  enrolled  at  a  nondegree 
institution  if  the  institution  is  a 
nonprofit  institution  that  demonstrates 
to  the  satisfaction  of  the  Secretary  that 
it  exceeds  the  limitation  because  it 
serves,  through  contracts  with  Federal, 
State,  or  local  government  agencies, 
significant  numbers  of  those  students. 
The  Secretar>'  requests  comments 
regarding  the  conditions  under  which 
the  Secretary  will  grant  this  waiver. 
Issues  for  which  comments  are 
requested  are:  the  purpose  of  the 
referenced  contracts,  what  constitutes  a 
"significant"  number  of  students,  and 
the  duration  of  a  waiver. 

Section  481(a)(4)  of  the  HEA  provides 
that  an  institution  loses  its  eUgibility  if 
it  files  for  bankruptcy,  or  if  its  owner  or 
chief  executive  officer  is  convicted  of  or 
pleads  guilty  to  a  crime  involving  the 
acquisition,  use,  or  expenditure  of  Title 
rV,  HEA  program  funds,  or  has  been 
judicially  determined  to  have 
committed  fraud  involving  Title  IV, 
HEA  program  funds. 

With  regard  to  bankruptcy,  the 
Secretary  proposes  to  define  a  filing 
institution  for  purposes  of  this  provision 
to  include — (1)  any  entity  affiUated  witk 
the  institution  that  seeks  protection  in  a 
bankruptcy  court  against  an  actual  or 
prospective  action  against  the 
institution  by  the  Secretary,  a  State,  an 


accrediting  agency  or  a  guaranty  agency 
under  the  FFEL  programs;  and  (2)  any 
entity  whose  resources  were  provided  to 
the  Secretary  to  enable  the  Secretary  to 
certify  that  the  institution  was 
financially  responsible  and 
administratively  capable.  The  Secretary 
proposes  this  expansive  definition  of  a 
filing  institution  to  prevent  an 
institution  from  indirectly  obtaining 
bankruptcy  protection  while  avoiding 
the  consequences  imder  the  HEA  of 
filing  for  bankruptcy. 

Section  600.8    Treatment  of  a  Branch 
Campus 

Under  section  498(j)  of  the  HEA,  as 
amended  by  the  1993  Technical 
Amendments,  the  Secretary  is  charged 
with  defining  a  "branch  campus." 
Moreover,  under  that  section,  a  branch 
campus  has  to  be  certified  by  the 
Secretary  before  it  may  participate  as 
part  of  the  institution  in  a  Title  IV,  HEA 
program.  A  branch  of  a  proprietary 
institution  or  a  postsecondary 
vocational  institution  does  not  have  to 
satisfy  the  "two-year  r\ile."  However, 
such  a  branch  campus  is  required  to  be 
in  existence  for  at  least  two  years  before 
it  may  seek  certification  as  a  main 
campus  or  free-standing  institution. 

Section  600.9  Written  Agreements 
Between  an  Eligible  Institution  and 
Another  Institution  or  Organization 

This  section  has  been  revised  to 
reflect  the  fact  that  as  of  October  1, 
1992,  institutions  that  are  not  accredited 
or  preaccredited  are  no  longer  eligible 
institutions  under  the  HEA. 

The  Secretary  proposes  to  add  a 
provisBh  to  this  section  that  would 
prevent  an  eUgible  institution  fi-om 
entering  into  an  agreement  with  an 
ineligible  institution  if  that  ineligible 
institution  had  its  eligibiUty  terminated 
by  the  Secretary.  The  purpose  of  this 
proposal  is  to  prevent  an  institution  that 
has  lost  its  eUgibiUty  from  continuing  to 
participate  in  the  Title  FV,  HEA 
programs  through  a  contractual 
relationship  with  an  eligible  institution. 

Section  600.10    Date,  Extent.  Duration, 
and  Consequence  of  Eligibility 

If  an  institution  wishes  to  participate 
in  the  Title  IV.  HEA  programs,  it  has  to 
satisfy  the  definitional  reauirements  of 
an  eligible  institution,  and  also  has  to 
satisfy  the  standards  of  financial 
responsibility  and  administrative 
capability  required  for  that 
participation.  In  the  past,  the  Secretary 
made  separate,  independent 
determinations  with  regard  to  those  two 
requirements.  However,  the  Secretary  is 
now  proposing  to  merge  the  procedures 
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iiader  which  those  determinations  are 
made. 

Accordingly,  the  Secretary  proposes 
that  if  an  institution  applies  to 
participate  in  the  Title  IV.  HEA 
programs,  the  date  on  which  the 
institution  would  be  eligible  to  so 
participate  is  the  date  on  which  the 
Secretary  signs  that  institution's 
program  participation  agreement 
required  under  section  487  of  the  HEA. 
The  execution  of  that  agreement 
represents  the  Secretary's  determination 
that  the  institution  satisfies  both  the 
institutional  ebgibUity  requirements 
and  the  standards  of  financial 
responsibility  and  administrative 
capability  contained  in  34  CFR,  part 
668,  subpart  B.  In  other  words,  on  the 
date  that  the  Secretary  signs  an 
institution's  program  participation 
agreement,  the  institution  becomes  both 
eligible  for  and  a  full  participant  in  the 
applicable  Title  IV.  HEA  programs, 

with  regard  to  an  HEA  program  other 
than  a  Title  IV,  HEA  program,  the 
Secretary  would  continue  the  current 
practice  of  designating  an  institution  as 
an  eligible  institution  as  of  the  date  the 
Secretary  receives  all  the  information 
necessary  to  make  that  determination. 
However,  designation  as  an  eligible 
institution  does  not  make  the  institution 
a  participant  in  any  non-Title  IV,  HEA 
program.  Instead,  that  ehgibihty 
designation  would  continue  to  mean 
that  the  institution  is  eligible  to  apply 
to  participate  in  non-Title  IV,  HEA 
programs. 

Lfcder  §  600.10(b)  of  the  current 
regiilations,  if  an  institution  adds  a 
location  after  the  institution  received  its 
eligibility  designation  from  the 
Secretary,  that  new  location  is  not 
included  within  that  designation.  The 
Secretary  proposes  to  amend  that 
provision  so  that  a  location  added  after 
the  Institution  receives  its  eligibility 
designation,  at  an  existing  location  not 
previously  Included  in'that  designation, 
would  be  considered  part  of  that 
eligibility  designation  if  the  institution 
offers  less  than  50  percent  of  an 
educational  program  at  that  location. 

Under  §  600.10(c)  of  the  current 
regulations,  an  Institution  may  add  an 
educational  program  and  have  that 
program  included  in  the  institution's 
eligibihty  without  notifying  the 
Secretary.  Further,  the  institution  may 
provide  Title  IV.  HEA  program  funds  to 
students  enrolled  in  that  program  based 
upon  the  institution's  determination 
that  the  program  qu&Ufied  as  an  eligible 
program  under  apphcable  statutes  and 
regulations. 

In  view  of  the  expanded  certification 
requirements  contained  in  title  IV.  part 
H,  subpart  3,  of  the  HEA,  the  Secretary 


proposes  that,  except  as  provided 
below,  an  institution  would  have  to 
notify  the  Secretary  each  time  it  adds  an 
educational  program  and  would  have  to 
have  that  program  designated  as  an 
eligible  program  by  the  Secretary  before 
students  enrolled  m  that  program  may 
receive  Title  IV,  HEA  program  funds. 

llie  exceptions  proposed  by  the 
Secretary  would  allow  an  institution  to 
add  an  ediicatlonal  program,  without 
notice  and  approval  by  the  Secretary,  if 

(1)  the  program  leads  to  an  associate, 
bachelor's,  or  more  advanced  degree;  or 

(2)  the  program  prepares  students  for 
gainful  employment  in  the  same  oi 
related  recognized  occupation  as  a 
previously  designated  eligible  program 
at  that  institution,  and  the  program  is  at 
least  8  semester  or  trimester  hours,  12 
quarter  hours,  or  600  clock  hours,  to 
effect,  under  these  proposed  regulations, 
an  institution  will  have  to  get  approval 
from  the  Secretary  only  for  two  types  of 
ne\v  vocational  programs.  One  type 
includes  new  vocational  programs  that 
are  not  similar  to  the  vocational 
programs  already  offered  by  the 
institution;  the  other  type  includes 
vocational  programs  that  are  similar  to 
the  vocational  programs  already  offered 
by  the  Instttution  but  provide  between 
300  and  599  clock  hours  of  instruction. 
These  latter  programs  are  the  ones 
described  in  section  481(e)(2)  of  the 
HEA.  For  them  to  become  eligible 
programs,  the  institution  must 
demonstrate  that  students  enrolled  in 
those  programs  have  a  70  percent 
completion  rate  and  a  70  percent 
placement  rate.  Moreover,  if  the 
institution  can  make  these 
demonstrations,  students  enrolled  in 
those  programs  are  eligible  only  for 
loans  under  the  FFEL  programs.  In  a 
future  NPRM,  the  Secretary  will  propose 
regulations  implementing  the  provisions 
governing  ehgible  programs  as  defined 
in  section  4dl(e)  of  the  HEA.  including 
provisions  governing  the  calculation  of 
placement  and  completion  rates. 

However,  there  will  be  no  change 
with  regard  to  an  institution's  incorrect 
determination  of  program  ehgibihty. 
Under  this  circumstance,  the  institution 
continues  to  be  habie  for  ail  Title  IV. 
HEA  program  funds  received  by  the 
institution  or  its  students  for  attendance 
in  that  inehgible  program. 

The  changes  in  §  600.10  (d)  and  (e) 
will  be  discussed  with  the  changes  in 
§  600.20.  600.21.  and  600.30. 

In  accordance  with  section  49a(g]  of 
the  HEA.  §  &00.11(d)  provides  that  an 
inctitution's  period  of  eUgibility  expires 
four  years  after  the  date  that  the 
Secretary  determines  that  the  institution 
is  eligible,  except  that  the  Secretary  may 
specify  a  shorter  period  of  time. 


The  Secretary  proposes  changes  to 
§  600.21.  "EligibtlJty  notice,"  that  are 
necessary  to  reflect  these  proposed 
changes. 

Section  600. 1 1     Special  Rules 
Regarding  Institutional  AAccreditation 

The  provisions  of  this  section  would 
paraphrase  sections  496(h)  through 
496(i)  of  the  HEA.  Thus,  the  Secretary 
will  not  recognize  an  institution's 
change  of  accrediting  agency  unless  the 
institution  provides  the  Set^tary  with  a 
reasonable  twsis  for  making  the  change. 
The  Secretary  also  wUl  not  recognize 
accreditation  or  preaccreditation  by 
more  than  one  accrediting  agency  unless 
the  institution  demonstrates  the  need 
for  multiple  accreditation  or 
preaccreditation,  and  the  institution 
will  have  to  choose  one  agency  to  be 
used  to  establish  its  eligibihty  under  the 
HEA. 

If  an  accrediting  agency  terminates  an 
institution's  accreditation  or 
preaccreditation  for  cause,  or  if  an 
institution  voluntarily  withdraws  its 
accreditation  or  preaccreditation  under 
a  show  cause  or  suspension  order,  the 
institution  will  be  considered  ineUgible 
for  24  months  unless  the  accrediting 
agency  that  terminated  the  institution 
for  cause  or  issued  the  show  cause  or 
suspension  order  rescinds  its  action. 
Finally,  if  an  Institution  loses  its 
accreditation  or  preaccreditation  for 
religious  reasons,  the  Secretary  will 
consider  that  institution  to  be  otherwise 
ehgible  for  an  additional  18  months, 
during  which  time  the  institution  may 
obtain  alternative  accreditation  or 
preaccreditation.  If  the  institution  does 
not  obtain  that  alternative  accreditation 
or  preaccreditation  during  that  18- 
month  period,  it  would  lose  its 
eligibility  under  the  HEA  because  of  its 
lack  of  accreditation  or  preaccreditation 
at  the  end  of  that  18-month  period. 

The  Secretary  proposes  the  18-month 
period  for  obtaining  alternative 
accreditation  or  preaccrediation  under 
the  rehgious  provision  to  be  consistent 
with  section  498(h)(2)  of  the  HEA  that 
has  a  maximum  18-month  period  for  an 
institution  to  obtain  alternative 
accreditation  or  preaccreditation  when 
the  institution's  accrediting  agency  has 
its  recognition  withdrawn  by  the 
Secretary. 

Section  600.31     Change  in  Ownership 
Resulting  in  a  Change  in  Control 

This  section  would  be  revised  to 
reflect  changes  required  by  section 
498(1)  of  the  HEA.  Section  498(1)  of  the 
HEA  adopted  the  hst  in  current 
regulations  of  examples  of  changes  of 
control.  The  statute  went  one  step 
further,  however,  in  allowing  the 
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Secretary  to  exclude  from  treatment  as 
changes  of  control  certain  changes, 
including  a  change  resulting  from  the 
death  of  an  owner  of  an  institution,  if 
the  owner's  ownership  interest  is  sold 
or  transferred  to  either  a  family  member 
or  a  current  stockholder  in  the 
corporation  that  owns  the  institution. 
Similarly,  the  Secretary  could  exclude 
from  that  treatment  a  change  that  the 
Secretary  determines  to  be  the  result  of 
a  routine  business  practice.  The 
Secretary  proposes  to  add  these  options 
to  these  regulations  without  elaboration. 

Section  498(i)  of  the  HEA  requires  an 
eligible  institution  that  undergoes  a 
change  in  ownership  that  results  in  a 
change  of  control  to  be  treated,  for 
purposes  of  establishing  its  eligibility, 
as  if  it  were  a  new  institution.  A  new 
institution,  of  course,  is  not  an  eligible 
institution  until  it  demonstrates  to  the 
Secretary  that  it  satisfies  eligibility 
requirements  and  has  the  requisite 
administrative  and  financial  capability 
to  merit  certification  to  participate  in 
the  Title  IV,  HEA  programs.  Thus,  two 
consequences  of  the  statutory  change 
iiie  that  (1)  an  eligible  institution  loses 
its  eligibility  £md  its  participation  in  any 
}{EA  program  on  the  date  that  the 
Institution  undergoes  the  change  of 
ownership  that  results  in  a  change  in 
cantrol,  arid  (2)  the  provisions  of  current 
§  600.31(a)  allowing  the  institution  to  be 
treated  as  the  same  institution,  provided 
that  the  new  owner  satisfies  the 
conditions  contained  therein,  are 
superseded  by  the  requirement  that  an 
ipstitution  may  not  participate  in  a  Title 
IV,  HEA  program  after  it  undergoes  a 
change  in  ovraership  and  control  until 
it  reestabhshes  its  eligibility. 

Therefore,  the  Secretary  would 
remove  current  paragraphs  (a)(1) 
through  (a)(6)  of  §  600.31,  that  provide 
that  fo-  an  eligible  institution  to  be 
titrated  as  the  same  institution,  the  new 
owmer  has  to  agree  to  be  liable,  or  the 
old  and  new  owners  have  to  agree  to  be 
jointly  and  severally  liable,  for  HEA 
program  funds  received  and  improperly 
used  before  the  change  in  ownership 
resulting  in  a  change  of  control. 

Also,  under  those  provisions  of 
current  regulations,  which  are  being 
deleted  from  these  regulations,  the  new 
owner  is  required  to  honor  all  student 
enrollment  contracts  in  effect  before  the 
date  of  the  change;  the  institution  is 
required  to  submit  to  the  Secretary 
financial  information  on  the  new  owner 
and  on  the  institution  for  its  most  recent 
complete  fiscal  year  together  with  other 
financial  information  that  the  Secretary 
might  request;  the  institution  is  required 
to  provide  for  the  retention  of  records 
relevant  to  the  institution's  eligibility 
for  and  participation  in  HEA  programs; 


and,  for  an  institution  that  divided  into 
two  or  more  institutions,  all  resulting 
institutions  are  required  to  submit 
jointly  to  the  Secretary  a  statement 
designating  the  successor  to  the  original 
institution. 

Because  under  section  498(i)  of  the 
HEA  an  eUgible  institution  that  changes 
ownership  resulting  in  a  change  of 
control  must  reestabfish  its  eligibility, 
that  institution  would  have  to  satisfy  all 
the  apphcable  requirements  of  this  part 
after  that  change,  including  the 
applicable  institutional  definition  or 
definitions  and  the  requirement  to 
reapply  for  ehgibihty.  Section  498(i) 
exempts  the  institution,  in  qualifying  to 
meet  the  definition  of  a  proprietary 
institution  of  higher  education  or  a 
postsecondary  vocational  institution, 
from  the  requirement  to  be  in  existence 
for  at  least  two  years,  unless  the 
institution  was  in  existence  as  a  branch 
campus  for  less  than  two  years. 
Paragraph  (a)(2)  of  §600.31  would 
reflect  the  exemption  from  the  "two- 
year  rule." 

Because  under  section  498(i)  the 
eligibility  of  an  institution  that  changes 
owmership  resulting  in  a  change  of 
control  and  the  institution's  certification 
for  participation  in  any  Title  IV,  HEA 
program  lapse  on  the  date  of  the  change, 
the  Secretary  caimot.  in  entering  into  a 
new  program  participation  agreement 
with  the  new  owner  for  any  program, 
continue  to  make  the  agreement 
effective  on  the  date  of  the  change,  as 
has  been  past  practice.  Under  the  new 
law,  the  institution  becomes  eUgible  and 
able  to  participate  in  a  Title  IV.  HEA 
program  only  when  a  new  agreement  is 
executed  after  a  change  of  o\A'nership.  In 
a  separate  NPRM,  the  Secretary  will 
propose  a  revision  to  34  CFR  668.12  to 
reflect  this  change  in  the  controlling 
statute. 

Current  regulations  authorize  a 
substantial,  if  limited,  degree  of 
continued  Title  IV,  HEA  funding  for 
students  enrolled  at  an  institution  that 
has  undergone  a  change  of  ownership 
resulting  in  a  change  of  control.  Under 
34  CFR  668.25  (governing  loss  of 
participation  in  a  Title  IV,  HEA 
program),  an  institution  that  does  not 
close  may  continue  to  deliver  or 
disburse  Title  IV.  HEA  program  funds  to 
students  who  were  enrolled  on  the  date 
of  the  end  of  participation  and  who  had 
received  commitments  of  Title  fV,  HEA 
program  aid  or.  under  the  FFEL 
programs,  the  proceeds  of  an  initial 
FFEL  program  disbursement  prior  to 
that  date.  This  provision  reduces  the 
negative  impact  of  the  lapse  of 
eligibility  that  occurs  on  the  date  of  the 
change  of  ownership.  Students  enrolled 
after  the  change  of  ownership  takes 


place,  however,  qualify  for  Title  FV, 
HEA  program  funds  only  if  they  are  still 
enrolled  on  the  date  on  which  the 
institution  receives  a  new  program 
participation  agreement  and  regains  its 
status  as  an  eligible,  participating 
institution. 

The  Secretary  recognizes  that  it  may 
be  desirable  to  clarify  in  the  regulations 
the  standards  for  identifying  the 
"parent"  of  an  institution,  and  for 
determining  what  constitutes  a  change 
in  "conthil,"  within  the  meaning  of 
section  498(i).  The  Secretary  invites 
comment  on  what  those  standards 
should  be.  Some  institutions  owned  by 
publicly  traded  corporations  are  already 
subject  to,  and  presumably  conversant 
with,  Securities  and  Exchange 
Commission  (SEC)  rules  that  rely  on 
regulatory  definitions  of  "control"  and 
"parent"  at  17  CFR  230.405;  those 
definitions  could  prove  useful  to  adopt 
generally  in  these  and  related  Title  IV. 
HEA  program  regulations.  For  those 
institutions  that  are  owmed  by  closely 
held  corporations,  the  Secretary  invites 
comment  on  whether  the  Secretary 
should  by  regulation  treat  the 
acquisition  of.  or  relinquishment  of.  a 
50  percent  ownership  interest  in  the 
corporation  as  the  bright  Une  for 
recognizing  a  change  of  ownership  and 
control  of  that  entity.  For  those 
institutions  owned  or  controlled  by 
corporations  that  are  not  closely  held  or 
institutions  not  owned  by  publicly 
traded  corporations  required  to  be 
registered  with  the  SEC.  the  Secretary 
invites  comment  on  whether  the 
acquisition  of.  or  relinquishment  of,  a 
25  percent  interest  in  the  respective 
corporations  together  with  control  of  the 
corporation  should  be  viewed  as  a 
change  of  ovtmership  and  control  \\ithin 
the  meaning  of  this  section  of  the 
regulations,  in  the  same  way  it  is 
viewed  in  34  CFR  668.13(d)(3).  The 
Secretary  also  invites  comment  on 
whether  a  change  in  organization  from 
for-profit  to  nonprofit  status  should  be 
regarded  as  a  change  of  ownership  that 
results  in  a  change  of  control  within  the 
meaning  of  section  4g8(i). 

Section  498(h)  of  the  statute 
authorizes  the  Secretary  to  provisionally 
certify  an  institution  that  imdergoes  a 
change  in  ownership  for  participation  in 
a  Title  IV,  HEA  program  for  not  more 
than  three  award  years.  The 
implementation  of  that  provision  will  be 
discussed  in  another  NPRM.  The 
Secretary  notes  that  in  many,  if  not 
most,  changes  of  ownership  and  control, 
the  successor  institution  remains  liable 
for  financial  obligations  incurred  under 
the  prior  ownership,  whether  or  not  the 
institution  formally  assumed  or 
reaffirmed  its  liability.  This  continued 
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obligation  follows  as  a  matter  of  course 
in  those  instances  in  which  the  change 
of  ownership  occurs  in  a  transaction 
such  as  a  sale  of  a  controlUng  interest 
in  the  stock  of  the  corporation  that  owns 
the  institution.  In  those  instances  in 
which  the  change  of  ownership  occurs 
through  an  asset  sale  by  the  corporate 
owner  of  the  institution,  the  Secretary 
regards  the  purchaser  as  Uable  for  the 
financial  obligations  associated  with  the 
institution  prior  to  the  change  of 
ownership  when  there  is  a  continuity  of 
management,  personnel,  facilities,  and 
general  business  operations  of  the 
institution  through  the  sale,  and  the 
seller  effectively  ceases  business 
operations  as  a  school  after  the  sale. 
However,  for  purposes  of  this 
discussion,  it  should  be  noted  that  if  an 
institution  of  sound  reputation 
undergoes  a  change  of  ownership  and 
demonstrates  a  full  and  persuasive 
commitment  to  honor  all  obUgations 
and  Uabilities  incurred  under  the  prior 
owmership  (including  those 
commitments  currently  provided  for  in 
paragraph  (a)  (1)  through  (6)  of 
§  600.31),  the  Secretary  may  use  that 
provisional  certification  to  permit  that 
institution  to  resume  participation  after 
an  accelerated  Department  review. 

A  consequence  of  this  provisional 
certification  is  that  an  institution  that  is 
certified  is  not  entitled  to  the  procedural 
advantages  of  section  487(c)(1)(F)  of  the 
HEA,  which  would  otherwise  apply  to 
administrative  action  to  terminate  the 
participation  in  a  Title  IV,  HEA  program 
of  the  institution.  Thus,  the  Secretary 
would  provide  an  opportunity  for  an 
institution  that  has  changed  ownership 
to  minimize  the  interruption  between  its 
loss  of  eligibility  and  participation 
under  the  old  ownership  and  its  new 
eUgibility  and  participation  under  the 
new  ownership  in  exchange  for  the 
institution's  agreeing  to  be  provisionally 
certified. 

Section  600.32    Eligibility  of  Additional 
Locations 

The  Secretary  proposes  to  add  to  this 
section  the  requirement  that  an 
"acquiring"  institution  be  responsible 
for  the  payment  of  refunds  of  the 
institution  it  is  acquiring.  This  addition 
is  consistent  with  the  treatment  of  this 
situation  in  the  Student  Assistance 
General  Provisions  regulations,  34  CFR 
part  668. 

Section  600.40    Loss  of  Eligibility 

The  Secretary  proposes  to  revise  this 
section  to  indicate  the  date  on  which  an 
institution  loses  its  eligibiUty  if  it  loses 
that  eligibihty  imder  the  85  percent  rule 
in  §  600.5  or  under  the  conditions 
contained  in  §  600.7(a)(l)(i).  The  rules 


for  each  of  those  circumstances  were 
discussed  previously  and  are  clearly 
stated  in  the  proposed  regulations.  The 
section  makes  exphcit  that  an 
institution  loses  its  eUgibihty  as  a  result 
of  its  violation  of  the  provisions  of 
§  600.5  or  §  600.7,  regardless  of  its  status 
on  the  date  a  hearing  is  held  to 
terminate  that  eligibility. 

Section  600.41     Termination  and 
Emergency  Action  Proceedings 

The  Secretary  proposes  a  simpler, 
faster  show-cause  procedure  for 
terminating  an  institution's  eligibility  if 
the  loss  of  eligibility  results  from: 
statutory  changes  that  made  a 
previously  eligible  institution  ineligible; 
the  loss  of  accreditation, 
preaccreditation,  or  State  legal  authority 
to  provide  postsecondary  education;  or 
the  provisions  of  §  600.5(a)(8)  or 
§  600.7(a).  The  Secretary  proposes  this 
simpler,  faster  show-cause  proceeding 
because  neither  the  facts  nor  the  law 
would  be  in  dispute  in  the  proceeding. 

If  an  institution  no  longer  quafifies  as 
an  ehgible  institution  because  it  is  in 
violation  of  a  statutory  or  regulatory 
provision  governing  institutional 
eligibility,  or  its  type  of  eUgibility 
designation  has  been  repealed,  its  status 
as  an  eUgible  institution  would  be 
terminated.  Moreover,  since  the 
institution  itself  would  report  to  the 
Secretary  that  it  was  not  in  compliance 
with  the  applicable  ehgibiUty 
requirements  of  §  600.5  or  §  600.7,  there 
would  also  be  no  question  of  fact  in 
dispute.  Similarly,  there  would  be  no 
dispute  that  an  institution  lost  its  State 
Ucense  or  its  accreditation  since  that 
status  would  be  confirmed  by  a  written 
statement  by  the  State  or  the  accrediting 
agency. 

Under  the  show-cause  procedures,  the 
Secretary  would  inform  the  institution 
that  it  is  no  longer  an  eligible  institution 
and  the  reason  for  that  loss  of  eligibility. 
If  the  institution  wished  to  contest  that 
determination,  it  would  have  to  provide 
the  Secretary  with  documentation 
supporting  its  continuing  eUgibility.  In 
general,  the  Secretary  would  base  a  final 
decision  on  vn-itten  submissions.  The 
institution  could  request  an  oral 
evidentiary  hearing,  but  the  Secretary 
would  grant  that  request  only  if  the 
institution  could  demonstrate  that  its 
eligibility  could  not  be  decided  by 
written  submissions.  However,  given 
the  matter  at  issue  in  this  type  of 
proceeding,  the  Seaetary  anticipates 
that  a  request  for  an  oral  evidentiary 
hearing  would  rarely  be  justified. 

The  1993  Technical  Amendments 
amended  section  487(c)(1)(F).  Before  the 
amendment,  the  Secretary  was  required 
to  provide  a  hearing  before  terminating 


"the  eligibiUty  for  any  (Title  IV.  HEA      j 
program)  of  any  otherwise  eUgible  -*' 

institution*  *   *"  After  the 
amendment,  section  487(c)(1)(F) 
provides  that  the  Secretary  must 
provide  a  hearing  before  terminating  the 
"participation  in  any  (Title  IV,  HEA 
program]  of  an  eligible  institution 
•  *   •"  As  a  result  of  this  change,  the 
Secretary  requests  comments  as  to 
whether  he  should  remove  an 
institution's  designation  of  eUgibility 
solely  through  a  show-cause  proceeding. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  institutions  of  postsecondary 
education.  These  regulations  make  a 
number  of  modifications  and  reduce 
potential  abuse  in  the  Title  IV,  HEA 
programs.  These  changes  will  result  in 
a  minimal  increase  in  the  recordkeeping 
burden.  However,  these  changes  would 
not  significantly  increase  institutions' 
workloads  or  costs  associated  with 
administering  the  Title  IV.  HEA 
programs  and  therefore  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

Sections  600.4,  600.5,  600.7,  600.8. 
600.10,  600.20,  600.30,  and  600.31, 
contain  information  collection 
requirements.  As  required  by  the 
Papenvork  Reduction  Act  of  1980.  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)). 

These  proposed  regulations  contain 
records  that  would  affect  postsecondary 
institutions  that  wish  to  participate  in 
the  Title  IV,  HEA  programs.  An  estimate 
of  the  total  annual  reporting  and 
recordkeeping  burden  that  would  result 
from  the  collection  of  the  information  is 
15,900  burden  hours  for  this  package. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
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and  after  the  comment  period,  in  Room 
4318,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  hoUdays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  600 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection,  Education,  Grant 
programs— education,  Loan  programs — 
education,  Reporting  and  recordkeeping 
requirements,  Student  aid. 

Dated:  February  2, 1994. 
Richard  W.  Riley. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number:  does  not  apply] 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  600  to  read  as  follows: 

PART  600-lNSTITUnONAL 
EUGiBILITY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

Subpart  A— General 

Sec. 

600.1  Scope. 

600.2  Definitions. 

600.3  [Reserved]. 

600.4  Institution  of  higher  education. 

600.5  Proprietary  institution  of  higher 
education. 

600.6  Postsecondary  vocational  institution. 

600. 7  Conditions  of  institutional 
ineligibility. 

600.8  Treatment  of  a  brauch  campus. 

600.9  Written  agreement  between  an 
eligible  institution  and  another 
institution  or  organization. 

600.10  Date,  extent,  duration,  and 
consequence  of  eligibility. 

600.11  Special  rules  regarding  institutional 
accreditation  or  preaccreditatioiL 

Subpart  B — Procedures  for  Establishing 
Eligibility 

600.20  Application  procedures. 

600.21  Eligibility  notification. 

Subpart  C— Maintaining  Eligibility 

600.30  Institutional  notification 
requirements. 

600.31  Change  in  ownership  resulting  in  a 
change  of  control. 

600.32  Eligibility  of  additional  locations. 


Subpart  D— Loss  of  Eligibility 

600.40  Loss  of  eligibility. 

600.41  Termination  and  emergency  action 
proceedings. 

Authority:  20  U.S.C  1088, 1091, 1094. 
1099b,  1099c,  and  1141.  unless  othenvise 
noted. 

Subpart  A — General 

S  600.1    Scope. 

This  part  estabUshes  the  rules  and 
procedures  that  the  Secretary  uses  to 
determine  whether  an  educational 
institution  quahfies  in  whole  or  in  part 
as  an  ehgible  institution  imder  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  An  eUgible  institution 
may  apply  to  participate  in  programs 
authorized  by  the  HEA  (HEA  programs). 

(Authority:  20  U.S.C  1088. 1094. 1099b, 
1099c,  and  1141) 

§600^    Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  part: 

Accredited:  The  status  of  pubUc 
recognition  that  a  nationally  recognized 
accrediting  agency  grants  to  an 
institution  or  educational  program  that 
meets  certain  established  qualifications 
and  educational  standards. 

Award  year:  The  period  of  time  fi-om 
July  1  of  one  year  through  Jvme  30  of  the 
following  year. 

Branch  Campus:  A  location  of  an 
institution  that  is  geographically  apart 
and  independent  of  the  main  campus  of 
the  institution.  The  Secretary  considers 
a  location  of  an  institution  to  be 
independent  of  the  main  campus  if  the 
location — 

(1)  Is  permanent  in  natiue; 

(2)  Offers  courses  in  educational 
programs  leading  to  a  degree,  certificate, 
or  other  recognized  educational 
credential; 

(3)  Has  its  own  faculty  and 
administrative  or  supervisory 
orgemization;  and 

(4)  Has  its  own  budgetary  and  hiring 
authority. 

Clock  hour:  A  period  of  time 
consisting  of— 

(1)  A  50-  to  60-minute  class,  lecture, 
or  recitation  in  a  60-minute  period; 

(2)  A  50-  to  60-minute  faculty- 
supervised  laboratory,  shop  training,  or 
internship  in  a  60-minute  period;  or 

(3)  Sixty  minutes  of  preparation  in  a 
correspondence  coiu^e. 

Correspondence  course:  (1)  A  "home 
study"  course  provided  by  an 
institution  under  which  the  institution 
provides  instructional  materials, 
including  examinations  on  the 
materials,  to  students  who  are  not 
physically  attending  classes  at  the 
institution.  When  students  complete  a 


portion  of  the  instructional  materials, 
the  students  take  the  examinations  that 
relate  to  that  portion  of  the  materials, 
and  return  the  examinations  to  the 
institution  for  grading. 

(2)  A  home  study  course  that  provides 
instruction  in  whole  or  in  part  through 
the  use  of  video  cassettes  or  video  discs 
in  an  award  year  is  a  correspondence 
course  imless  the  institution  also 
dehvers  the  instruction  on  the  cassette 
or  disc  to  students  physically  attending 
classes  at  the  institution  during  the 
same  award  year. 

(3)  A  course  at  an  institution  that  may 
otherwise  satisfy  the  definition  of  a 
"telecommunications  course"  is  a 
correspondence  course  if  the  sum  of 
telecommunications  and  other 
correspondence  courses  offered  by  that 
institution  equals  or  exceeds  50  percent 
of  the  total  courses  offered  at  that 
institution. 

(4)  If  a  course  is  part  correspondence 
and  part  residential  training,  the 
Secretary  considers  the  course  to  be  a 
correspondence  course. 

Educational  program:  A  legally 
authorized  postsecondary  program  of 
organized  instruction  or  study  that  leads 
to  an  academic  or  professional  degree, 
vocational  degree  or  certificate,  or  other 
recognized  educational  credeoti£l. 
However,  the  Secretary  does  not 
consider  that  an  institution  provides  an 
educational  program  if  the  institution 
does  not  provide  instruction  itself 
(including  a  course  of  independent 
study),  but  merely  gives  credit  for  one 
or  more  of  the  following:  instruction 
provided  by  other  institutions  or 
schools;  examinations  provided  by 
agencies  or  organizations:  or  other 
accomphshments  such  as  "fife 
experience." 

eligible  institution:  An  institution 
that— (a)  Is  one  or  more  of  the  following: 

(1)  An  institution  of  higher  education, 
as  defined  in  §  600.4. 

(2)  A  proprietary  institution  of  higher 
education,  as  defined  in  §  600.5. 

(3)  A  postsecondary  vocational 
institution,  as  defined  in  §  600.6;  and 

(b)  Meets  all  the  other  apphcable 
provisions  of  this  part. 

Federal  Family  Education  Loan 
(FFEL)  programs:  The  loan  programs 
(formerly  called  the  Guaranteed  Student 
Loan  (GSL)  Programs)  authorized  by 
Title  rV-B  of  the  HEA.  including  the 
Federal  Stafford  Loan,  Federal  PLUS, 
Federal  Supplerftental  Loans  for 
Students  (Federal  SLS),  and  Federal 
Consolidation  Loan  programs,  in  which 
lenders  use  their  own  funds  to  make 
loans  to  enable  students  or  their  parents 
to  pay  the  costs  of  the  student's 
attendance  at  eligible  institutions.  The 
Federal  Stafford  Loan.  Federal  PLUS, 


6456  Federal  Register  /  Vol.  59,  No.  28  /  Thursday,  February  10.  1994  /  Proposed  Rules 


Federal  Supplemental  Loans  for 
Students  (Federal  SLS],  and  Federal 
Consolidation  Loan  programs  are 
defined  in  34  CFR  part  668. 

Incarcerated  stuaent-  A  student  who 
is  serving  a  criminal  sentence  in  a 
Feoeral,  State,  or  local  peoitentiarj-, 
prs<ja,  jail,  reformatory,  work  farm,  or 
othc^r  similar  correctional  institution.  A 
student  is  not  considered  Incarcerated  if 
tha*.  student  is  in  a  half-way  house  or 
home  detention  or  is  sentenced  to  ser\"e 
only  weekends. 

Legally  auihorlzed:  The  legal  status 
granted  to  an  institution  dirough  a 
chater.  license,  or  other  written 
dociunent  issued  by  the  appropriate 
agency  or  ofGcial  of  ihe  Stale  in  which 
the  institution  is  physically  located. 

Nationally  recognized  accrediting 
agency:  An  agency  or  association  that 
the  Secretar>-  recognizes  as  a  reliable 
a  jihority  to  determine  the  quaUty  of 
education  or  training  offered  by  an 
institution  or  a  program  offered  by  an 
institution.  The  Secretary  recognizes 
these  agencies  and  associations  under 
tiie  provisions  of  34  CFR  part  602  and 
publishes  a  list  of  the  recognized 
agencies  in  the  Federal  Register. 

Nonprofit  institution:  An  institution 
that— 

( 1 )  Is  owned  and  operated  by  one  or 
more  nonprofit  corporations  or 
associations,  no  part  of  the  net  earnings 
of  w.  hich  benefits  any  private 
shareholder  or  individual; 

(2)  Is  legally  authorized  to  operate  as 

a  nonprofit  organization  by  each  State  in 
which  it  is  physically  located;  and 

(31  Is  determmed  by  the  U.S.  Internal 
Revenue  Service  to  be  an  organization  to 
which  contributions  are  tax  deductible 
in  accordance  with  section  501(c)(3)  of 
the  Internal  Revenue  Code. 

One-academic-year  training  program: 
An  educational  program  that  is  at  least 
one  academic  year  as  defined  under 
section  481(d)(2)  of  the  HEA. 

Preaccredited:  A  status  that  a 
nationally  recognized  accrediting 
agency  or  association,  recognized  by  the 
Secretary  to  grant  that  status,  has 
accorded  an  unaccredited  pubhc  or 
private  nonprofit  institution  that  is 
progressing  toward  accreditation  within 
a  reasonable  period  of  time. 

Recognized  equivalent  of  a  high 
school  diploma: 

(1)  A  General  Education  Development 
Cfcrtificate  (GED); 

(2)  .\  State  certificate  received  by  a 
student  after  the  student  has  passed  a 
State  authorized  examination  that  the 
State  recognizes  as  the  equivalent  of  a 
high  school  diploma; 

(j)  An  academic  transcript  of  a 
student  who  has  successfully  completed 
at  least  a  two-year  program  that  is 


acceptable  for  full  credit  toward  a 
bachelor's  degree;  or 

(4)  For  a  person  who  is  seeking 
enrollment  in  an  educational  program 
that  leads  to  at  least  an  associate  degree 
or  its  equivalent  and  who  has  not 
completed  high  school  but  who  excelled 
academically  in  high  school, 
documentation  that  the  student  excelled 
academically  in  high  school  and  has 
met  formalized,  written  admission 
policies  of  the  institution. 

Recognized  occupation:  An 
occupation  that  is — 

(1)  Listed  in  an  "occupational 
division"  of  the  latest  edition  of  the 
Dictionary  of  Occupational  Titles, 
published  by  the  U.S.  Department  of 
Labor;  or 

(2)  Determined  by  the  Secretary  in 
consultation  with  the  Secretary'  of  Labor 
tc  be  a  recognized  occupation. 

Regular  student:  A  person  who  is 
enrolled  or  accepted  for  enrollment  at 
an  institution  for  the  purpose  of 
obtaining  a  degree,  certificate,  or  other 
recognized  educational  credential 
offered  by  that  institution. 

Secretary:  The  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  of 
Education  acting  for  the  Secretary  under 
a  delegation  of  authority. 

State:  A  State  of  the  Union,  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  Guam, 
the  Trust  Territory  of  the  Pacific  Islands 
(Palau),  the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Telecommunications  course:  A  course 
offered  in  an  award  year  principally 
through  the  use  of  television,  audio,  or 
computer  transmission,  including  open 
broadcast,  closed  circuit,  cable, 
microwave,  or  sateUite,  audio 
conferencing,  computer  conferencing,  or 
video  cassettes  or  discs.  The  term  does 
not  include  a  course  that  is  deUvered 
using  video  cassettes  or  disc  recordings 
unless  that  i:ourse  is  delivered  to 
students  physically  attending  classes  at 
an  institution  providing  the  course 
during  the  same  award  year.  If  the 
course  does  not  qualify  as  a 
telecommunications  course  it  is 
considered  to  be  a  correspondence 
course,  as  provided  for  in  paragraph  (3) 
of  the  definition  of  correspondence 
course  in  this  section. 

Title  IV.  HEA  program:  Any  of  the 
student  financial  assistance  programs 
hsted  in  34  CFR  668.1(c). 

(Authority:  20  U.S.C.  1071  et  seq.;  1078-2, 
1085, 1088. 1099b.  1099c.  and  1141  and  26 
U.S.C  501(c)) 


1600 J    [ReMTved] 

§  600.4    Institution  of  higher  education. 

(a)  An  institution  of  higher  education 
is  a  public  or  private  nonprofit 
educational  institution  that — 

(1)  Is  in  a  State,  or  for  purposes  of  the 
Federal  Fell  Grant,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Work-Study,  and  Federal 
TRIO  programs  may  also  be  located  in 
the  Fad<^ra;ed  State  of  Micronesia  or  the 
Marshall  Islands; 

(2)  Admits  as  regular  students  only 
persons  who — 

(i)  have  a  high  s<iiool  diploma; 

(li)  Have  tne  recogniztd  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  physically  located; 

(3)  Is  legally  authorized  to  proNide  an 
educauonal  program  beyond  secondary 
education  in  tha  State  in  which  the 
institution  is  physically  located; 

(4)  Provides  an  educational  program — 
(i)  For  which  it  awards  an  associate, 

baccalaureate,  graduate,  or  professional 
degree; 

ui)  That  is  at  least  a  two-academic- 
year  program  acceptable  for  full  credit 
toward  a  baccalaureate  degree;  or 

(lii)  That  is  at  least  a  one-academic- 
year  training  program  that  leads  to  a 
certificate,  degree,  or  other  recognized 
educational  credential  and  prepares 
students  for  gainful  employment  in  a 
recognized  occupation;  and 

(Sjls- 

(i)  Accredited  or  preaccredited;  or 

(ii)  Approved  by  a  State  agency  listed 
in  the  Federal  Register  in  accordance 
with  34  CFR  part  603,  if  the  institution 
is  a  public  postsecondary  vocational 
educational  institution  that  seeks  to 
participate  only  in  Federal  assistance 
programs. 

(b)  An  institution  is  physically 
located  in  a  State  if  it  has  a  campus  or 
other  instructional  site  in  that  State. 

(c)  The  Secretary  does  not  recognize 
the  accreditation  or  preaccreditation  of 
an  institution  unless  the  institution 
agrees  to  submit  any  dispute  involving 
the  final  denial,  withdrawal,  or 
termination  of  accreditation  to  binding 
arbitration  before  initiating  any  other 
legal  action. 

(Authority:  20  U.S.C.  1094  and  1141(a)) 

§  600.5    Proprietary  institution  of  higher 
education. 

(a)  A  proprietary  institution  of  higher 
education  is  an  educational  institution 
that— 

(1)  Is  not  a  public  or  private  nonprofit 
educational  institution; 

(2)  Is  in  a  State; 

(3)  Admits  as  regular  students  only 
persons  who — 
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(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  physically  located; 

(4)  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located; 

(5)  Provides  an  eUgible  program  of 
training,  3S  defined  in  34  CFR  668.8,  to 
prepare  students  for  gainful 
employment  in  a  recognized 
occupation; 

(6)  Is  accredited; 

(7)  Has  been  in  existence  for  at  least 
two  years;  and 

(8)  Has  no  more  than  85  percent  of  its 
revenues  derived  from  Title  IV,  HEA 
program  funds,  as  determined  imder 
paragraph  (d)  of  this  section. 

(b)(1)  The  Secretary  considers  an 
institution  to  have  been  in  existence  for 
two  years  only  if  it  has  been  legally 
authorized  to  provide,  and  has 
provided,  during  the  24  months  (except 
for  normal  vacation  periods  and  periods 
when  the  institution  temporarily  closes 
due  to  a  natural  disaster  that  affects  the 
institution  or  the  institution's  students) 
preceding  the  date  of  application  for 
eligibiUty,  a  continuous  training 
program  to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
that  is  substantially  the  same  in  length 
and  subject  matter  as  the  educational 
program  it  is  currently  providing. 

(2)  In  determining  whether  an 
apphcant  institution  satisfies  the 
requirement  contained  in  paragraph 
(b)(1)  of  this  section,  the  Secretary  does 
not  count  any  period  during  which  the 
applicant  institution  was  a  part  of 
another  eligible  proprietary  institution 
of  higher  education,  postsecondary 
vocational  institution,  or  vocational 
school. 

(c)  An  institution  is  physically  located 
in  a  State  if  it  has  a  campus  or  other 
instructional  site  in  that  State. 

(d)(1)  An  institution  satisfies  the 
requirement  contained  in  paragraph 
(a)(8)  of  this  section  by  examining  its 
revenues  under  the  following  formula: 

Title  IV,  HEA  program  funds  the 
institutioD  used  to  satisfy  tuition,  fees,  and 
other  institutional  charges  to  students. 

Revenue  generated  by  the  institution  firom 
tuition,  fees,  and  other  institutional  charges, 
plus  revenue  generated  by  the  institution 
from  other  activities  conducted  by  the 
Institution,  to  the  extent  not  included  in 
tuition,  fees,  or  other  institutional  charges, 
that  are  necessary  for  its  students'  education 
or  training. 

(2)  Under  the  fraction  contained  in 
paragraph  (d)(1)  of  this  section — 


(i)  The  revenue  included  in  the 
denominator  is  from  the  institution's 
last  complete  fiscal  year; 

(ii)  The  Title  IV,  HEA  program  funds 
included  in  the  numerator  are  from  the 
award  year  that  most  closely 
corresponds  to  the  fiscal  year  reported 
in  the  denominator  and  do  not  include 
State  Student  Incentive  Grant  (SSIG) 
and  Federal  Work-Study  program  funds. 
(The  SSIG  and  FWS  programs  are 
defined  in  34  CFR  668.2); 

(iii)  The  Title  IV,  HEA  program  funds 
in  the  numerator  and  the  revenue 
described  in  the  denominator  do  not 
include  any  refunds  paid  to  or  on  behalf 
of  students  under  the  institution's 
refund  pohcy; 

(iv)  The  amount  charged  for  books, 
supphes,  and  equipment  is  not  included 
in  the  numerator  or  the  denominator 
unless  the  amoimt  is  included  in 
tuition,  fees,  or  other  institutional 
charges; 

(v)  With  regard  to  the  numerator,  any 
Title  IV,  HEA  program  funds  disbursed 
or  deUvered  to  or  on  behalf  of  a  student 
shall  be  presumed  to  be  used  to  pay  the 
student's  tuition,  fees,  or  other 
institutional  charges,  to  the  extent  that 
those  tuition,  fees,  and  other  charges 
were  not  satisfied  by  grant  funds 
provided  by  non-Federal  pubUc 
agencies  or  private  sources  independent 
of  the  institution,  regardless  of  whether 
the  institution  credits  those  funds  to  the 
student's  account  or  pays  those  funds 
directly  to  the  student;  and 

(vi)  With  regard  to  the  denominator, 
revenue  generated  by  the  institution 
from  other  activities  conducted  by  the 
institution  that  are  necessary  for  its 
students'  education  or  training  includes 
only  revenue  for  those  activities  that — 

(A)  Are  conducted  on  ceunpus  or  at  a 
faciUty  under  the  control  of  me 
institution; 

(B)  Are  performed  under  the 
supervision  of  a  member  of  the 
institution's  faculty;  and 

(C)  Are  required  to  be  performed  by 
all  students  in  a  specific  educaUonal 
proQ-am  at  the  institution. 

(3)  Notwithstanding  paragraph  (d)(2) 
of  this  section,  for  the  1992-93  award 
year,  the  institution  may  not  include  in 
the  numerator  or  denominator  of  the 
fraction  contained  in  paragraph  (d)(1)  of 
this  section,  the  Title  FV,  HEA  program 
funds  it  disbursed  or  deUvered  to  its 
students  before  October  1, 1992. 

(e)  For  purposes  of  the  calculation 
required  in  paragraph  (a)(R)  of  this 
section,  the  institution  shall  substantiate 
the  required  calculations  by  having  the 
certified  pubHc  accountant  who 
prepares  its  audited  financial  statement 
required  under  34  CFR  668.23  certify 
the  accuracy  of  the  institution's 


calculation,  and  include  that 
certification  as  part  of  the  audited 
financial  statement. 

(f)  An  institution  shall  notify  the 
Secretary  if  it  fails  to  satisfy  the 
requirement  contained  in  paragraph 
(a)(8)  of  this  section  by  the  later  of— 

(1)  Sixty  days  following  the  end  of  the 
fiscal  year  used  in  the  fraction 
contained  in  paragraph  (d)  of  this 
section,  if  the  award  year  usfd  in  the 
fraction  was  completed  on  or  before  the 
end  of  that  fiscal  year;  or 

(2)  Thirty-one  days  following  the  end 
of  the  award  year  used  in  the  fraction 
contained  in  paragraph  (d)  of  this 
section,  if  that  award  year  was 
completed  after  the  fiscal  year  used  in 
the  fraction. 

(g)  If  an  institution  loses  its  eUgibiUty 
because  it  failed  to  satisfy  the 
requirement  contained  in  paragraph 
(a)(8)  of  this  section,  to  regain  its 
eligibiUty  it  must  demonstrate 
compUance  with  all  eUgibility 
reouirements — 

(1)  For  at  least  the  fiscal  year 
following  the  fiscal  year  used  in  the 
fraction  contained  in  paragraph  (d)  of 
this  section,  if  the  award  year  used  in 
that  fraction  was  completed  on  or  before 
the  end  of  that  fiscal  year;  or 

(2)  For  at  least  one  award  year 
following  the  award  year  used  in  the 
fraction  contained  in  paragraph  (d)  of 
this  section,  if  the  award  year  was 
completed  after  the  fiscal  year  used  in 
that  fraction. 

(h)  The  Secretary  dues  not  recognize 
the  accreditation  or  preaccreditation  of 
an  institution  unless  the  institution 
agrees  to  submit  any  dispute  involving 
the  final  denial,  wiUidrawal,  or 
termination  of  accreditation  to  binding 
arbitration  before  initiating  any  other 
legal  action. 

(Authority:  20  U.S.Q  1088) 

{600.6    Postsecondary  vocational 
Institution. 

(a)  A  postsecondary  vocational 
institution  is  a  public  or  private 
nonprofit  educational  institution  that — 

(1)  Is  in  a  State; 

(2)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  school  diploma; 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  physicaUy  located; 

(3)  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located; 

(4)  Provides  an  eligible  program  of 
training,  as  defined  in  34  CFR  668.8.  to 
prepare  students  for  gainful 
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employment  in  a  recognized 
occupation; 

(5)l9- 

(i)  Accredited  or  preaccredited;  or 

(ii)  Approved  by  a  State  agency  listed 
in  the  Federal  Register  in  accordance 
with  34  CFR  part  603,  if  the  institution 
is  a  public  postsecondary  vocational 
educational  institution  that  seeks  to 
participate  only  in  Federal  assistance 
proo-ams;  and 

(6)  Has  been  in  existence  for  at  least 
two  years. 

CbKD  The  Secretary  considers  an 
institution  to  have  l>een  in  existence  for 
two  years  only  if  it  has  been  legally 
authorized  to  provide,  and  has 
provided,  during  the  24  months  (except 
for  normal  vacation  periods  and  periods 
when  the  institution  temporarily  closes 
due  to  a  natxural  disaster  that  directly 
affects  the  institution  or  the  institution's 
students)  preceding  the  date  of 
application  for  eligibility,  a  continuous 
training  program  to  prepare  students  for 
gainful  employment  in  a  recognized 
occupation  that  is  substantially  the 
same  in  length  and  subject  matter  as  the 
educational  program  it  is  currently 
providing. 

(2)  In  determining  whether  an 
applicant  institution  satisfies  the 
requirement  contained  in  paragraph 
(b)(1)  of  this  section,  the  Secretary— 

(i)  Counts  any  period  during  wnich 
the  applicant  institution  quahfiad  as  an 
eheible  institution  of  higher  education; 

lli)  Counts  any  period  during  which 
the  applicant  institution  was  part  of 
another  eUgible  institution  of  higher 
education,  provided  that  the  applicant 
institution  continues  to  be  part  of  an 
eligible  institution  of  higher  education: 
and 

(ill)  Does  not  count  any  period  during 
which  the  applicant  institution  was  a 
part  of  another  eUgible  proprietary 
institution  of  higher  education  or 
postsecondary  vocational  institution. 

(c)  An  institution  is  physically  located 
in  a  State  if  it  has  a  campus  or 
instructional  site  in  that  State. 

(d)  The  Secretary  does  not  recognize 
the  accreditation  or  preaccreditation  of 
an  institution  unless  the  institution 
agrees  to  submit  any  dispute  involving 
the  Bnal  denial,  withdrawal,  or 
termination  of  accreditation  to  binding 
arbitration  before  initiating  any  other 
legal  action. 

(Authority:  20  U.S.C  1088  and  1094(cK3)) 

feoar    conditions  of  InstHutionat 
ineUgibllity. 

(a)  General  rule.  (1)  For  purposes  of 
Title  IV  of  the  HEA,  an  educaUonal 
Institution  that  otherwise  satisfies  the 
requirements  contained  In  §§600.4, 
600.5,  or  600.6  nevertheless  does  not 


qualify  as  an  eligible  institution  under 
mis  part  if— 

(i)  For  its  latest  complete  award 
year — 

(A)  More  than  50  percent  of  the 
institution's  coiirses  were 
correspondence  courses  as  calculated 
under  paragraph  (b)  of  this  section; 

(B)  Fifty  percent  or  more  of  the 
institution's  enrolled  regular  students 
were  enrolled  in  correspondence 
courses: 

(C)  Twenty-five  percent  or  more  of  the 
institution's  regular  enrolled  students 
were  incarcerated; 

(D)  Fifty  percent  or  more  of  its 
enrolled  regular  students  had  neither  a 
high  school  diploma  nor  the  recognized 
equivalent  of  a  high  school  diploma, 
and  the  institution  did  not  provide  a 
four-year  or  two-year  educational 
program  for  which  it  awards  a 
bachelor's  degree  or  associate  degree, 
respectively; 

(li)  The  institution,  or  an  affiliate  of 
an  institution  that  has  the  power,  by 
contract  or  ownership  interest,  to  direct 
or  cause  the  direction  of  the 
management  or  poUdes  of  the 
institution,  files  for  bankruptcy;  or 

(iii)  The  institution,  its  owner,  or  its 
chief  executive  officer— 

(A)  Has  pled  guilty  to,  has  pled  nolo 
contendere  to,  or  is  found  guilty  of.  a 
crime  involving  the  acquisition,  use.  or 
expenditure  of  Title  IV,  HEA  program 
funds;  or 

(B)  Has  been  judicially  determined  to 
have  commlttea  fraud  involving  Title 
IV,  HEA  program  funds. 

(2)  For  purposes  of  paragraph  (a)(l)(il) 
of  this  section — 

(i)  The  institution  includes  any  ratity 
affiliated  with  the  institution  if  tnat 
entity  seeics  specific  judicial  relief  in  a 
bankruptcy  court  with  regard  to  an 
action  taken  or  to  be  taken  against  the 
institution  by  the  Secretary,  a  State 
agency,  an  accrediting  agency,  or  a 
lender  or  guaranty  agency  under  the 
FFEL  pro-ams;  and 

(ii)  The  institution  includes  all  the 
entities  whose  financial  resources  were 
presented  to  the  Secretary,  either 
through  a  combined  or  consolidated 
balance  sheet  or  other  document,  to 
demonstrate  that  the  institution  was 
financially  responsible  and 
administratively  capable  under  the 
standaMa  contained  in  34  CFR  part  668, 
subpart  B. 

(b)  Special  provisions  regarding 
correspondence  courses  and  students — 
(1)  Treatment  of  telecommunications 
courses.  For  purposes  of  paragraphs 
(8)(l)(i]  (A)  and  (B)  of  this  section,  the 
Secretary  considers  a 
telecommunications  course  to  be  a 
correspondence  course  if  the  sum  of 


telecommunications  courses  and  other 
correspondence  courses  the  institution 
provided  during  that  award  year 
equaled  or  exceeded  50  percent  of  the 
total  number  of  courses  it  provided 
during  that  year. 

(2)  Calculating  the  number  of  courses. 
For  purposes  of  paragraphs  (a](l)(i)  (A) 
and  (B)<of  this  section — 

(1)  A  correspondence  course  may  be  a 
complete  educational  program  offered 
by  correspondence,  or  one  course 
provided  by  correspondence  in  an  on- 
campus  (residential)  educational 
program; 

(ii)  A  course  must  be  considered  as 
being  offered  once  during  an  award  year 
regardless  of  the  number  of  times  it  is 
o^red  during  that  year,  and 

(iii)  A  course  that  is  offered  both  on 
campus  and  by  correspondence  must  be 
considered  two  courses  for  the  purpose 
of  determining  the  total  number  of 
courses  the  institution  provided  during 
an  award  year. 

(3)  Exception.  The  provisions 
contained  in  paragraphs  (a)(l)(i)  (A)  and 
(B)  of  this  section  do  not  apply  to  an 
institution  that  qualifies  as  a  "technical 
institute  or  vocational  school  used 
exclusively  or  principally  for  the 
provision  of  vocational  education  to 
individuals  who  have  completed  or  left 
high  school  and  who  are  available  for 
study  in  preparation  for  entering  the 
labor  market"  under  section  521(4)(C}  of 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act 

(c)  Special  provisions  regarding 
incarcerated  students — (1)  Exception. 
The  Secretary  may  waive  the 

f>rohibition  contained  in  paragraph 
a)(l)(l)(C]  of  this  section,  upon  tAe 
application  of  an  institution,  if  the 
institution  is  a  nonprofit  institution  that 
provides  four-year  or  two-year 
educational  programs  for  which  it 
awards  bachelor's  or  associate  degrees, 
respectively. 

(2)  If  the  nonprofit  institution  that 
applies  for  a  waiver  consists  solely  of 
four-year  or  two-year  educational 
programs  for  which  it  offers  bachelor's 
or  associate  degrees,  respectively,  or 
both  types  of  programs,  the  Secretary 
waives  the  prohibition  contained  in 
paragraph  (a)(l)(i)(C)  of  this  section  for 
the  entire  Institution. 

(3)  If  the  nonprofit  institution  that 
applies  for  a  waiver  does  not  consist 
solely  of  four-year  or  two-year 
educational  programs  for  which  it  offers 
bachelor's  or  associate  degrees, 
respectively,  or  both  types  of  programs, 
the  Secretary  waives  the  prohibition 
contained  in  paragraph  (a)(l)(iii)  of  this 
section — 


i 


Federal  Register  /  Vol.  59.  No.  28  /  Thursday,  February  10,  1994  /  Proposed  Rules 


B459 


(i)  For  the  foiir-year  and  two-year 
programs  that  lead,  respectively,  to 
bachelor's  and  associate  degrees;  and 

(11)  For  the  other  programs  the 
institution  offers,  if  the  incarcerated 
regular  students  enrolled  in  those  other 
programs  have  a  completion  rate  of  50 
percent  or  greater. 

(d)  Special  provisions  for  students 
who  do  not  have  a  high  school  diploma 
or  the  recognized  equivalent.  The 
Secretary  may  waive  the  limitation 
contained  in  paragraph  (a)(l)((i)P)  of 
this  section  if  a  nonprofit  institution 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  it  exceeds  that  Umitation 
because  it  serves,  through  contracts  with 
Federal,  State,  or  local  government 
agencies,  significant  numbers  of 
students  who  do  not  have  a  high  school 
diploma  or  its  recognized  equivalent. 

(e)  Special  provisions.  (1)  For 
purposes  of  paragraph  (a)(l)(i)  of  this 
section,  when  counting  regular  students, 
the  institution  shall — 

(i)  Coimt  each  regular  student  without 
regard  to  the  full-time  or  part-time 
nature  of  the  student's  attendance  (i.e., 
"head  count"  rather  than  "full-time 
equivalent"); 

(ii)  Count  a  regular  student  once 
regardless  of  the  number  of  times  the 
student  enrolls  during  an  award  year; 
and 

(iii)  Determine  the  number  of  regular 
students  who  enrolled  in  the  institution 
during  the  relevant  award  year  by — 

(A)  Calculating  the  number  of  regular 
students  who  enrolled  during  that 
award  year;  and 

(B)  Excluding  from  the  number  of 
students  in  paragraph  (d)(l)(iii}(A)  of 
this  section,  the  number  of  regular 
students  who  enrolled  but  subsequently 
withdrew  or  were  expelled  from  the 
institution  and  were  entitled  to  receive 
a  100  percent  refund  of  their  tuition  and 
fees  less  any  administrative  fee  that  the 
institution  is  permitted  to  keep  under  its 
fair  and  equitable  refund  policy; 

(2)  For  the  purpose  of  calculating  a 
completion  rate  under  paragraph 
(c}(3)(ii)  of  this  section,  the  institution 
shall— 

(i)  Determine  the  number  of  regular 
incarcerated  students  who  enrolled  in 
the  other  programs  during  the  last 
completed  award  year; 

(ii)  Exclude  from  the  number  of 
regular  incarcerated  students 
determined  in  paragraph  (d)(2)(i)  of  this 
section,  the  number  of  those  students 
who  enrolled  but  subsequently 
withdrew  or  were  expelled  from  the 
institution  and  were  entitled  to  receive 
a  100  percent  refund  of  their  tuition  and 
fees,  less  any  administrative  fee  the 
institution  is  permitted  to  keep  under 


the  institution's  fair  and  equitable 
refund  policy; 

(iii)  Exclude  from  the  total  obtained  in 
paragraph  (d)(2)(ii)  of  this  section,  the 
number  of  those  regular  incarcerated 
students  who  remained  enrolled  in  the 
programs  at  the  end  of  the  applicable 
award  year;  and 

(iv)  From  the  total  obtained  in 
paragraphs  (d)(2)(iii)  of  this  section, 
determine  the  number  of  regular 
incarcerated  students  who  received, 
during  the  apphcable  award  year,  the 
degree,  certificate,  or  other  recognized 
educational  credential  awarded  for 
successful  completion  of  the  program; 

(v)  Divide  the  total  obtained  in 
paragraph  (d)(2)(iv)  of  this  section  by 
the  total  obtained  in  paragraph  (d)(2](iii) 
of  this  section  and  multiply  by  100. 

(3)(i)  For  purposes  of  paragraph 
(a)(l)(i)  of  this  section,  the  institution 
shall  substantiate  the  required 
calculations  by  having  the  certified 
public  accountant  who  prepares  its 
audit  report  required  under  34  CFR 
668.23  certify  to  the  accuracy  of  the 
institution's  calculations.  That 
certification  must  be  included  with  the 
institution's  audit  report. 

(ii)  For  purposes  of  paragraph  (a](l)(i) 
of  this  section,  notwithstanding  34  CFR 
668.23,  as  a  result  of  the  institution's 
calculation,  if  the  resulting  percentage  is 
within  10  percent  of  the  applicable 
percentage  specified  in  paragraph 
(a)(l)(i)  of  this  section,  the  institution 
shall  have  performed  for  the  applicable 
award  year  or  fiscal  year,  a  financial  and 
compliance  audit  of  its  Title  IV,  HEA 
programs.  The  certified  pubUc 
accountant  who  prepares  the  audit  shall 
certify  the  accuracy  of  the  institution's 
calculation.  The  institution  shall  retain 
the  report  of  that  audit  and  all  relevant 
supporting  documentation  in 
accordance  with  34  CFR  668.23(h) 
(governing  the  establishment  and 
maintenance  of  an  institution's  records) 
but,  except  in  accordance  with 
paragraph  (g)  of  this  section,  need  not 
submit  the  report  to  the  Secretary. 

(0  Notice  to  the  Secretary.  An 
institution  shall  notify  the  Secretary — 

(1)  By  July  31  following  the  end  of  an 
award  year  if  it  falls  within  one  of  the 
prohibitions  contained  in  paragraph 
(a)(l)(i)  of  this  section;  or 

(2)  Within  10  days  if  it  falls  within 
one  of  the  prohibitions  contained  in 
paragraphs  (a)(l)(ii)  or  (iii)  of  this 
section. 

(g)  Regaining  eligibility.  (1)  If  an 
institution  loses  its  eligibility  because  of 
one  of  the  prohibitions  contained  in 
paragraph  (a)(l)(i)  of  this  section,  to 
regain  its  eligibility,  it  must 
demonstrate — 


(i)  Compliance  with  all  eligibility 
requirements; 

Iii)  That  it  did  not  fall  within  any  of 
the  prohibitions  contained  in  paragraph 
(a)(1)  of  this  section  for  at  least  one 
award  year;  and 

(iii)  That  it  changed  its  administrative 
policies  and  practices  to  ensure  that  it 
will  not  fall  within  any  of  the 
prohibitions  contained  in  paragraph 
(a)(l)(i)  of  this  section. 

(2)  If  an  institution  loses  its  eligibility 
because  of  one  of  the  prohibitions 
contained  in  paragraphs  (a)(l)(ii)  or  (iii) 
of  this  section,  this  loss  is  permanent. 
The  institution's  eUgibility  cannot  be 
reinstated. 

(Authority:  20  U.S.C  1088  and  1091) 

S  600.8    TfMtnwnt  of  a  branch  campus. 

To  obtain  ehgibihty  under  this  part,  a 
branch  campus  of  an  institution  shall 
satisfy,  in  its  own  right,  all  the 
applicable  institutional  eUgibility 
requirements  except  the  "two-year"  rule 
contained  in  $  600.5(a)(7)  or  600.6(a)(6). 

(Authority:  20  U.S.C  1099c) 

§  600.9    Writtwfi  agraamsnt  betwavn  an 
•llgibia  inatHutlon  and  another  Institution  or 
organization. 

(a)  Without  losing  its  eligibihty  under 
this  part,  an  eligible  institution  may 
enter  into  a  written  agreement  with 
another  institution  or  organization 
tmder  which  the  latter  provides  all  or  a 
part  of  the  educational  program  of 
students  enrolled  in  the  eligible 
institution  it— 

(1)  The  ehgible  institution  gives  credit 
to  students  enrolled  in  that  program  on 
the  same  basis  as  if  it  provided  that 
proCTara  itself,  and 

(2)  The  other  provisions  of  this 
section  are  satisfied. 

(b)  If  an  eligible  institution  enters  into 
a  written  agreement  with  another 
ehgible  institution,  there  is  no  limit  on 
the  portion  of  a  student's  educational 
program  that  may  be  provided  under  the 
agreement. 

(c)  If  an  eligible  institution  enters  into 
an  agreement  with  an  institution  or 
organization  that  is  not  an  eligible 
institution — 

(1)  The  ineligible  institution  or 
organization  may  provide  up  to  25 
percent  of  the  educational  program  of  a 
student  enrolled  in  the  eligible 
institution;  or 

(2)  The  ineligible  institution  or 
organization  may  provide  more  than  25 
percent  but  not  more  than  50  percent  of 
the  educational  program  of  a  student 
enrolled  in  the  ehgible  institution  if — 

(i)  The  eligible  institution  and  the 
ineligible  institution  or  organization  are 
not  owned  or  controlled  by  the  same 
individual,  partnership,  or  corporation; 
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(ii)  The  ehgible  institution's 
accrediting  agency,  or  if  the  institution 
is  a  pubhc  postsecondary  vocational 
educational  institution,  state  agency 
Usted  in  the  Federal  Register  in 
accordance  with  34  CFR  part  603, 
specifically  determines  that  the 
institution's  agreement  meets  the 
agency's  standards  for  the  contracting 
out  of  educational  services;  and 

(iii)  The  ineligible  institution  has  not 
had  its  ehgibiUty  terminated  by  the 
Secretary. 

(Authority:  20  U.S.C.  1094) 

§600.10    Data,  oxtsnt.  duration,  and 
consequenc*  of  eligibility. 

(a)  Date  of  eligibility.  (1)  If  the 
Secretary  determines  that  an  appUcant 
institution  satisfies  all  the  statutory  and 
regulatory  eligibihty  requirements,  the 
Secretary  considers  the  institution  to  be 
an  eligible  institution  as  of  the  date — 

(i)  For  purposes  of  participating  in 
any  Title  IV,  HEA  program,  the 
Secretary  has  signed  the  institution's 
program  participation  agreement 
described  in  34  CFR  part  668,  subpart  B; 
and 

(ii)  For  purposes  other  than    ' 
participating  in  any  Title  fV,  HEA 
program,  the  Secretary  has  received  all 
the  information  necessary  to  make  that 
determination. 

(2)  If  an  ehgible  institution  seeks 
eUgibility,  for  purposes  of  a  Title  IV. 
HEA  program,  for  a  location  or 
educational  program  not  previously 
designated  eligible,  and  the  Secretary 
determines  that  the  location  or 
educational  program  satisfies  all  the 
statutory  and  regulatory  ehgibihty 
requirements,  the  Secretary  considers 
the  location  or  program  to  be  ehgible  to 
participate  in  that  Title  IV,  HEA 
program  as  of  the  date  the  Secretary 
certifies  that  location  or  program  to  so 
participate. 

(b)(1)  Extent  of  eligibility.  If  the 
Secretary  determines  that  the  entire 
apphcant  institution,  including  all  its 
locations  and  all  its  educational 
programs,  satisfies  the  applicable 
requirements  of  this  part,  the  Secretary 
extends  eligibility  to  all  educational 
programs  and  locations  identified  on  the 
institution's  apphcation  for  eligibility. 

(2)  If  the  Secretary  determines  that 
only  certain  educational  programs  or 
certain  locations  of  an  appUcant 
institution  satisfy  the  applicable 
requirements  of  this  part,  the  Secretary 
extends  ehgibihty  only  to  those 
educational  programs  and  locations  that 
meet  those  requirements  and  identifies 
the  eligible  educational  programs  and 
locations  in  the  eligibility  notice  sent  in 
accordance  with  §  600.21. 


(3)  Ehgibihty  does  not  extend  to  any 
location  that  an  institution  estabUshes 
after  it  receives  its  ehgibihty 
designation  if  the  institution  provides  at 
least  50  percent  of  an  educational 
program  at  that  location. 

(c)  Subsequent  additions  of 
educational  programs.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  if  an  ehgible  institution  adds  an 
educational  program  after  it  has  been 
designated  as  an  eligible  institution  by 
the  Secretary,  the  institution  must  apply 
to  the  Secretary  to  have  that  additional 
program  designated  as  an  eligible 
prowam  of  that  institution. 

(2)  An  ehgible  institution  that  adds  an 
educational  program  after  it  has  been 
designated  as  an  eligible  institution  by 
the  Secretary  does  not  have  to  apply  to 
the  Secretary  to  have  that  additional 
program  designated  as  an  ehgible 
program  of  that  institution  if  the 
additional  program— 

(i)  Leads  to  an  associate, 
baccalaureate,  professional  or  graduate 
degree;  or 

ui)(A)  Prepares  students  for  gainful 
employment  in  the  same  or  related 
recognized  occupation  as  an  educational 
program  that  has  previously  been 
designated  as  an  eligible  program  by  the 
Secretary;  and 

(B)  Is  at  least  8  semester  hours,  12 
quarter  hours,  or  600  clock  hours. 

(3)  If  an  institution  incorrectly 
determines  under  paragraph  (a)(2)  of 
this  section  that  an  educational  program 
satisfies  the  apphcable  statutory  and 
regulatory  eligibihty  provisions  without 
applying  to  the  Secretary  for  approval, 
the  institution  is  hable  to  repay  to  ED 
all  the  student  financial  assistance  and 
other  ED  program  funds  it  or  its 
students  received  who  were  enrolled  in 
that  educational  program. 

(d)  Duration  of  eligibility.  (1)  If  an 
institution  participates  in  a  Title  IV, 
HEA  program,  the  Secretary's 
designation  of  the  institution  as  an 
ehgible  institution  under  the  HEA 
expires  when  the  institution's  program 
participation  agreement,  as  described  in 
34  CFR  part  668,  subpart  B,  expires. 

(2)  If  an  institution  does  not 
participate  in  any  Title  IV,  HEA 
program,  the  Secretary's  designation  of 
the  institution  as  an  ehgible  institution 
imder  the  HEA  does  not  expire  as  long 
as  the  institution  continues  to  satisfy  the 
statutory  and  regulatory  requirements 
governing  its  ehgibihty. 

(e)  Consequence  of  eligibility.  (1)  If,  as 
a  part  of  its  institutional  ehgibihty 
apphcation,  an  institution  indicates  that 
it  wishes  to  participate  in  the  Title  IV, 
HEA  programs  and  the  Secretary 
determines  that  the  institution  satisfies 
the  applicable  statutory  and  regulatory 


requirements  governing  institutional 
ehgibiUty,  the  Secretary  will  determine 
whether  the  institution  satisfies  the 
standards  of  administrative  capability 
and  financial  responsibiUty  contained 
in  34  CFR  part  668,  subpart  B. 

(2)  If,  as  part  of  its  institutional 
eUgibility  application,  an  institution 
indicates  that  it  does  not  wish  to 
participate  in  any  Title  IV,  HEA 
program  and  the  Secretary  determines 
that  the  institution  satisfies  the 
applicable  statutory  and  regulatory 
requirements  governing  institutional 
eUgibility,  the  institution  is  eligible  to 
apply  to  participate  in  any  HEA 
program  hsted  by  the  Secretary  in  the 
eligibihty  notice  it  receives  under 
§  600.21.  However,  the  institution  is  not 
ehgible  to  participate  in  those  programs, 
or  receive  funds  under  those  programs, 
merely  by  virtue  of  its  designation  as  an 
ehgible  institution  under  this  part. 

(Authority:  20  U.S.C.  1088  and  1141) 

§  600.1 1    Special  rule*  regarding 
Institutional  accreditation  or 
preaccreditatlon. 

(a)  Change  of  accrediting  agencies. 
For  purposes  of  §§  600.4(a)(5)(i), 
600.5(a)(6),  and  600.6(a)(5)(i),  the 
Secretary  does  not  recognize  the 
accreditation  or  preaccreditatlon  of  an 
otherwise  ehgible  institution  if  that 
institution  is  in  the  process  of  changing 
its  accrediting  agency,  unless  the 
institution  provides  to  the  Secretary — 

(1)  AU  materials  related  to  its  prior 
accreditation  or  preaccreditatlon;  and 

(2)  Materials  demonstrating 
reasonable  cause  for  changing  its 
accrediting  agency. 

(b)  Multiple  accreditation.  The 
Secretary  does  not  recognize  the 
accreditation  or  preaccreditation  of  an 
othervi-ise  eligible  institution  if  that 
institution  is  accredited  or 
preaccredited  as  an  institution  by  more 
than  one  accrediting  agency,  unless  the 
institution — 

(1)  Provides  to  each  such  accrediting 
agency  and  the  Secretary  the  reasons  for 
that  multiple  accreditation  or 
preaccreditation; 

(2)  Demonstrates  to  the  Secretary 
reasonable  cause  for  that  multiple 
accreditation  or  preaccreditation;  and 

(3)  Designates  to  the  Secretary  which 
agency's  accreditation  or 
preaccreditation  the  institution  uses  to 
establish  its  eligibility  under  this  part. 

(c)  Loss  of  accreditation  or 
preaccreditation.  (1)  An  institution  may 
not  be  considered  ehgible  for  24  months 
after  it  has  had  its  accreditation  or 
preaccreditation  withdravm,  revoked,  or 
otherwise  terminated  for  cause,  unless 
the  accrediting  agency  that  took  that 
action  rescinds  that  action. 
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(2)  Ad  institution  may  not  be 
considered  eligible  for  24  months  aiter 
it  has  withdrawn  from  its  accreditation 
or  preaccreditation  voluntarily  under  a 
show-cause  or  suspension  order  issued 
by  an  accrediting  agency,  unless  that 
agency  rescinds  its  order. 

(d)  Religious  exception.  (1)  If  an 
institution  loses  its  accreditation  or 
preaccreditation,  the  Secretary  permits 
the  institution  to  be  considered  eligible 
for  purposes  of  complying  with  the 
provisions  of  §§  600.4.  600.5.  and  600.6 
if  the  Secretary  determines  that  its  loss 
of  accreditation  or  preaccreditation — 

(i)  Is  related  to  the  reUgious  mission 
or  afSliation  of  the  institution;  and 

(ii)  Is  not  related  to  its  failure  to 
.•satisfy  the  accrediting  agency's 
standards. 

(2)  If  the  Secretary  permits  an 
imaccredited  institution  to  be 
considered  eligible  under  the  provisions 
of  paragraph  (d)(1)  of  this  section,  the 
Secretary  considers  that  unaccredited 
institution  to  be  eligible  for  a  period 
sufficient  to  allow  the  institution  to 
obtain  alternative  accreditation  or 
preaccreditation,  except  that  period  may 
not  exceed  18  months. 

(Authority:  20  U.S.C  1099b) 

Subpart  B — Procedures  for 
Establishing  Eligibility 

§600.20    Application  procedures. 

(a)  An  institution  that  wishes  to 
establish  its  ehgibihty  to  apply  to 
participate  in  any  program  authorized 
by  the  HEA  must  first  apply  to  the 
Secretary  for  a  determination  that  it 
qualifies  as  an  eligible  institution. 

(b)  A  previously  designated  eligible 
institution  must  apply  to  the  Secretary 
for  a  determination  that  the  institution 
continues  to  meet  the  standards  in  this 
subpart  upon  the  request  of  the 
Secretary  or  if  the  institution  wishes 
to— 

(1)  Continue  to  be  eligible  beyond  the 
scheduled  expiration  of  the  institution's 
current  of  eligibility  designation; 

(2)  Liclude  in  tbe  institution's 
eligibihty — 

(i)  A  branch  campus  that  is  not 
currently  included  ia  the  institution's 
eligibihty;  or 

(ii)  A  location  that  is  not  currently 
included  in  the  institution's  eUgibility, 
if— 

(A)  The  institution  at  that  location 
offers  100  percent  of  an  educational 
program;  or 

(B)  The  institution  at  that  location 
offers  at  least  50  percent  of  an 
educational  program  and  the  Secretary 
requires  the  institution  to  apply  for 
ehgibihty  under  §  600.30(c)(2); 


(3)  Continue  to  be  eligible  following  a 
change  in  its  name,  location,  or  address 
of  the  institution  or  continue  to  include 
in  the  institution's  eligibihty — 

(i)  A  branch  campus  that  has  changed 
its  name,  location,  or  address;  or 

(ii)  Another  location  that  has  changed 
its  name,  location,  or  address,  if — 

(A)  That  location  offers  100  percent  of 
an  educational  program;  or 

(B)  The  Secretary  requires  the 
institution  to  apply  for  eligibility  under 
§  600.30(c)(2)(ii)(B);  or 

(4)  Reestablish  eligibihty  following  a 
change  in  ownership  that  results  in  a 
change  in  control  according  to  the 
provisions  of  §  600.31. 

(c)  An  institution  applying  for 
designation  as  an  eligible  institution 
shall— 

(1)  Apply  on  the  form  prescribed  by 
the  Secretary;  and 

(2)  Provide  all  the  information  and    . 
documentation  requested  by  the 
Secretary  to  make  a  determination  of  its 
ehgibihty. 

(Authority;  20  U.S.C.  1088  and  1141) 

§600.21     Eligibility  notification. 

(a)  The  Secretary  notifies  an 
institution  in  writing — 

(1)  Whether  the  appUcant  Institution 
quahfies  in  whole  or  in  part  as  an 
eUgible  institution  imder  the 
appropriate  provisions  in  §§  600.4, 
600.5,  600.6  and  600.7; 

(2)  Whether  the  institution  is  certified 
to  participate  in  the  Title  IV,  HEA 
programs  if  the  institution  apphed  to 
participate  in  those  programs;  and 

(3)  Of  the  HEA  programs  in  which  it 
is  eligible  to  participate,  and  the  HEA 
programs  for  which  it  is  ehgible  to 
apply  to  participate. 

(b)  If  only  a  portion  of  the  apphcant 
quahfies  as  an  eligible  institution,  the 
Secretary  specifies  in  the  notice  the 
locations  or  educational  programs  that 
quahfy  as  the  ehgible  institution. 

(c)  If  the  Secretary  receives  a  notice 
from  an  institution  as  a  result  of 

§  600.30(a)(3).  die  Secretary— 

(1)  Notifies  the  institution  that  the 
location  is  an  eligible  location  of  that 
institution,  identifies  the  HEA  programs 
in  which  the  institution  may  participate 
without  further  action,  and  that  the 
extension  of  ehgibility  and  participation 
is  effective  on  the  date  that  the  Secretary 
received  the  institution's  notice;  or 

(2)  Notifies  the  institution  that  the 
institution  must  apply  for  ehgibihty  of 
that  location  under  §  600.20. 

(d)  In  making  the  determination  under 
paragraph  (c)  of  this  section,  the 
Secretary  takes  into  account  the 
institution's  abihty  adequately  to 

f)rovide  education  or  training  at  the 
ocation,  including  such  factors  as — 


(1)  The  percentage  of  an  educational 
program  ofiiered  at  the  location;  and 

(2)  The  financial  and  administrative 
capabiUty  of  the  institution. 
(Authority:  20  U.S.C.  1088, 1099c.  and  1141) 

Subpart  C— Maintaining  Eligibliity 

§600.30    Institutional  notifleatton 
requlramenta. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  eligible  institution 
shall  notify  the  Secretary  in  writing,  at 
an  address  specified  by  the  Secretary  in 
a  notice  pubhshed  in  die  Federal 
Register,  no  later  than  10  days  after  the 
change  occurs,  of  any  change  in  the 
following  information  provided  in  the 
institution's  ehgibihty  apphcation: 

(1)  Its  name. 

(2)  Its  address. 

(3)  The  name,  number,  and  address  of 
locations  other  than  the  main  campus  at 
which  it  offers  at  least  50  percent  of  an 
educational  program  and  the 
percentages  of  the  educational  program 
that  it  provides  at  each  location. 

(4)  The  way  the  institution  measures 
program  length  (e.g.  a  change  from  clock 
hours  to  credit  hours). 

(5)  Its  ownership,  if  that  ownership 
change  results  in  a  change  in  control  of 
the  institution. 

(6)  Its  status,  as  a  proprietary, 
nonprofit,  or  pubhc  Institution. 

(7)  The  exercise  of  a  person's 
substantial  control  over  the  institution, 
if  the  person  did  not  previously  exercise 
that  control.  The  Secretary  generally 
considers  a  person  to  exercise 
substantial  control  over  an  institution  if 
the  person — 

(i)  Directly  or  indirectly  holds  at  least 
a  25  percent  ownership  interest  in  the 
institution; 

(ii)  Holds,  together  with  another 
member  or  other  members  of  his  or  her 
family,  at  least  a  25  percent  ownership 
interest  in  the  institution; 

(iii)  Represents,  either  alone  or 
together  with  other  persons,  under  a 
voting  trust,  power  of  attorney,  proxy,  or 
similar  agreement  one  or  more  persons 
who  hold  either  individually  or  in 
combination  with  the  other  persons 
represented  or  the  person  representing 
them,  at  least  a  25  percent  owmership  in 
the  institution; 

(iv)  Is  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 
other  executive  officer  of — 

(A)  The  institution;  or 

(B)  An  entity  that  holds  at  least  a  25 
percent  ownership  interest  in  the 
in.stitution. 

(b)  An  ehgible  Institution  that  is 
owned  by  a  publicly  traded  corporation 
shall  notify  the  Secretary  in  writing,  at 
an  address  specified  by  the  Secretary  in 
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a  notice  published  in  the  Federal 
Register,  of  any  change  in  the 
information  that  is  described  in 
paragrephs  (a)  (5)  through  (7)  of  this 
section  at  the  same  time  that  the 
institution  notifies  the  institution's 
accrediting  agency,  but  no  later  than  10 
days  after  the  corporation  learns  of  the 
change. 

(c)  The  Secretary  notifies  the 
institution  in  writing  if  any  reported 
change  affects  the  institution's 
eligibility,  and  the  effect! %'e  date  of  that 
change. 

(d)  The  institution's  failure  to  inform 
the  Secretary  of  the  information 
described  in  paragraph  (a)  of  this 
section  within  the  time  period  stated  in 
that  paragraph  may  result  in  adverse 
action  against  it,  including  its  loss  of 
ehgibility. 

(e)(1)  For  the  purposes  of  this  section, 
an  ovx-nership  interest  is  a  share  of  the 
legal  or  beneficial  ovsTiership  or  control 
of,  or  a  right  to  share  in  the  proceeds  of 
the  operation  of,  an  institution  or 
institution's  parent  corporation. 

(2)  The  term  ownership  interest 
includes,  but  is  not  limited  to — 

(i)  An  interest  as  tenant  in  common, 
joint  tenant,  or  tenant  by  the  entireties; 
(ii)  A  partnership;  and 
(iii)  An  interest  in  a  trust. 

(3)  The  term  ownership  interest  does 
not  include  any  share  of  the  ov\'ner^hip 
or  control  of,  or  any  right  to  share  in  the 
proceeds  of  the  operation  of — 

(i)  A  mutual  fund  that  is  regularly  and 
pubhcly  traded; 

(ii)  Ail  institutional  investor,  or 

(iii)  A  profit-sharing  plan,  provided 
that  all  employees  are  covered  by  the 
plan. 

(f)  For  the  purposes  of  this  section, 
the  Secretary  considers  a  member  of  a 
person's  family  to  be  a  parent,  sibling, 
spouse  or  child;  spouse's  parent  or 
sibling;  or  sibUng's  or  child's  spouse. 

(Authority:  20  U  S.Q  1088  and  1141) 

§  600.31    Changs  in  ownership  r««u4tlng  in 
a  change  of  control. 

(a)(1)  If  an  eUgible  institution 
undergoes  a  change  of  ownership  that 
results  in  a  change  in  control,  the 
institution  shall  reestablish  its  status  as 
an  eligible  institution  after  the  change. 

(2)  To  estabhsh  its  status  as  an  ehgible 
institution  under  this  part,  an 
institution  that  undergoes  a  change  of 
ownership  and  control  must  satisfy  all 
the  applicable  requirements  contained 
in  §§600.4.  600.5.  and  600.6.  except 
that  if  the  institution  is  a  proprietary 
institution  of  higher  education  or 
postsecondary  vocational  institution,  it 
need  not  have  been  in  existence  for  two 
years  before  seeking  eUgibiUty,  unless  it 


was  in  existence  as  a  branch  campus  for 
less  than  two  years. 

(b)  For  the  purposes  of  this  part,  a 
change  in  ownership  of  an  institution 
that  results  in  a  change  of  control  means 
any  action  by  which  a  person  or 
corporation  obtains  new  authority  to 
control  the  actions  of  that  institution. 
That  action  may  include,  but  is  not 
limited  to — 

(1)  The  sale  of  the  institution  or  the 
majority  of  its  assets; 

(2)  The  transfer  of  the  controUing 
interest  of  stock  of  the  institution  or  its 
parent  corporation; 

(3)  The  merger  of  two  or  more  ehgible 
institutions; 

(4)  The  division  of  one  Institution  into 
two  or  more  institutions; 

(5)  The  transfer  of  the  controlling 
interest  of  stock  or  assets  of  the 
institution  to  its  parent  corporation;  or 
.  (6)  The  transfer  of  the  liaoihties  of  an 
institution  to  its  parent  corporation. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  an  action  that  may  be 
treated  as  not  resulting  in  a  change  in 
control  includes,  but  is  not  hmited  to — 

(1)  The  death  or  retirement  of  an 
owner  of  an  institution,  when  the 
owner's  interest  is  sold  or  transferred  to 
either  a  family  member  or  a  current 
stockholder  of  the  corporation;  or 

(2)  Another  action  determined  by  the 
Secretary  to  be  a  routine  business 
practice. 

(Authority:  20  U.S.C.  1099c) 

§  600.32    Eitgibilhy  of  additional  locations. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  to  quahfy  as 
an  eligible  location,  an  additional 
location  of  an  eligible  institution  must 
satisfy  the  appUcable  requirements  of 
this  section  and  §§  600.4  through  600.6. 

(b)  To  qualify  as  an  eligible  location, 
an  additional  location  is  not  required  to 
satisfy  the  two-year  requirement  of 

§§  600. 5(a)(7)  or  600.6(a)(6),  unless— 

(1)  The  location  was  a  faciUty  of 
another  institution  that  has  closed  or 
ceased  to  provide  educational  programs 
for  a  reason  other  than  a  normal 
vacation  period  or  a  natural  disaster  that 
directly  affects  the  institution  or  the 
institution's  students; 

(2)  The  apphcant  institution  acquired, 
either  directly  from  the  institution  that 
closed  or  ceased  to  provide  educational 
programs,  or  througn  an  intermediary, 
the  assets  at  the  location;  and 

(3)  The  institution  bom  which  the 
applicant  institution  acquired  the  assets 
of  the  location — 

(i)  Owes  a  hability  for  a  violation  of 
an  HEA  program  requirement;  and 

(ii)  Is  not  making  payments  in 
accordance  with  an  agreement  to  repay 
that  UabiUty. 


(c)  Notwithstanding  paragraph  (b)  of 
this  section,  an  additional  location  is 
not  required  to  satisfy  the  two-year 
requirement  of  §§  600  5(a)(7)  or 
600.6(a)(6)  if  the  appUcant  institution 
agrees — 

(1)  To  be  liable  for  all  improperly 
expended  or  unspent  HEA  program 
funds  received  by  the  institution  that 
has  closed  or  ceased  to  provide 
educational  programs; 

(2)  To  be  liable  for  ail  unpaid  refunds 
owed  to  students  who  received  Title  IV. 
HEA  program  funds;  and 

(3)  To  abide  by  the  poUcy  of  the 
institution  that  has  closed  or  ceased  to 
provide  educational  programs  regarding 
refunds  of  institutional  ctiarges  to 
students  in  effect  before  the  date  of  the 
acquisition  of  the  assets  of  the 
additional  location  for  the  students  who 
were  enrolled  before  that  date. 

(d)  For  purposes  of  this  section,  an 
"additional  location"  is  a  location  of  an 
institution  that  was  not  designated  as  an 
eligible  location  in  the  eligibility 
notification  provided  to  an  institution 
under  §600.21. 

(Auihority:  20  U.S.C.  1088  and  1141) 

Subpart  D— Loss  of  Eligibility 

§  600.40    Loss  of  eligibility. 

(a)(1)  Except  as  provided  in 
paragraphs  (a)  (2)  and  (3)  of  this  section, 
an  institution  or  a  location  or 
educational  program  of  an  institution 
loses  its  eligibility  on  the  date  that— 

(i)  The  institution,  location,  or 
educational  program  fails  to  meet  any  of 
the  eligibihty  requirements  of  this  part; 

(ii)  "ftie  institution  or  location 
permanently  closes;  or 

(iii)  The  institution  or  location  ceases 
to  provide  educational  programs,  for  a 
reason  other  than  a  normal  vacation 
period  or  a  natural  disaster  that  direcUy 
affects  the  institution  or  a  location  or 
the  students  of  the  institution  or 
location. 

(iv)  The  institution's  period  of 
participation,  as  specified  under 
§  668.13,  expires,  or  the  institution's 
provisional  certification  is  revoked 
under  §668.13;  or 

(v)  The  Secretary  receives  a  notice 
from  the  appropriatS  State 
Postsecondary  Review  Entity  designated 
under  Subpart  1  of  Part  H  of  Title  IV  of 
the  HEA  that  the  Institution's 
participation  should  be  vvithdravm. 

(2)  If  an  institution  loses  its  ehgibility 
because  it  violated  the  requirements  of 
§  600.5(a)(8).  as  evidenced  by  the 
determination  under  provisions 
contained  in  §  600.5(d).  it  loses  its 
eligibility — 

(i)  On  the  last  day  of  the  fiscal  year 
used  in  the  fraction  contained  in 
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§  600.5(d),  if  the  award  year  used  in  the 
fraction  was  completed  on  or  before  the 
end  of  that  fiscal  year;  or 

(ii)  On  the  last  day  of  the  award  year 
used  in  the  fraction  contained  in 
§  600.5(d),  if  that  award  year  was 
completed  after  the  fiscal  year  used  in 
the  fraction. 

(3)  If  an  institution  loses  its  eligibiUty 
under  the  provisions  of  §  600.7(a)(l)(i), 
it  loses  its  ehgibility  on  the  last  day  of 
the  award  year  being  evaluated  under 
that  provision. 

(b)  If  the  Secretary  undertakes  to 
terminate  the  eligibility  of  an  institution 
because  it  violated  the  provisions  of 
§  600.5(a)(8)  or  600.7(a),  the  presiding 
official,  if  a  hearing  is  requested,  must 
terminate  the  institution's  eligibility  if  it 
violated  those  provisions, 
notwithstanding  its  status  at  the  time  of 
the  hearing. 

(c)(1)  If  the  Secretary  designates  an 
institution  or  any  of  its  educational 
programs  or  locations  as  eligible  on  the 
basis  of  inacciirate  information  or 
documentation,  the  Secretary's 
designation  is  void  from  the  date  the 
Secretarj'  made  the  designation,  and  the 
institution  or  program  or  location,  as 
applicable,  never  qualified  as  eligible. 

(2)  If  an  institution  closes  its  main 
campus  or  stops  providing  any 
educational  programs  on  its  main 
campus,  it  loses  its  eUgibility  as  a 
whole,  or  for  the  programs  no  longer 
offered  at  its  main  campus,  respectively, 
at  all  its  locations  on  the  date  it  closes 
that  campus  or  stops  providing  any 
educational  program  at  that  location. 

(d)  Except  as  otherwise  provided  in 
this  part,  if  an  institution  ceases  to 
satisfy  any  of  the  requirements  for 
ehgibility  under  this  part — 

(1)  It  must  notify  the  Secretary  within 
30  days  of  the  date  that  it  ceases  to 
satisfy  that  requirement;  and 

(2)  It  becomes  ineUgible  to  continue  to 
participate  in  any  HEA  program  as  of 
the  date  it  ceases  to  satisfy  any  of  the 
requirements. 

(Authority:  20  U.S.C.  1085, 1088,  and  1141) 

§  600.41    Termination  and  emergency 
action  proceedings. 

(a)  If  the  Secretary  believes  that  a 
previously  designated  eUgible 
institution  as  a  whole,  or  at  one  or  more 
of  its  locations,  does  not  satisfy  the 
statutory  or  regulatory  requirements  that 
define  that  institution  as  an  eUgible 
institution,  the  Secretary  may — 

(1)  Terminate  the  institution's 
eUgibiUty  designation  in  whole  or  as  to 
a  particular  location— 

(i)  Under  the  procedural  provisions 
applicable  to  terminations  contained  in 
34  CFR  668.81,  668.83,  668.86,  668.87, 


668.88,  668.89,  668.90(a)(1),  (a)(4).  and 
(c)-(f),  and  668.91;  or 

(ii)  Under  a  show-cause  hearing,  if  the 
Institution's  loss  of  eligibihty  results 
from — 

(A)  Its  previously  ouahfylng  as  an 
eUgible  vocational  school; 

(B)  Its  previously  quaUfylng  as  an 
eligible  institution,  notwithstanding  its 
unaccredited  status,  under  the  transfer- 
of-credit  alternative  to  accreditation  (as 
that  alternative  existed  in  20  U.S.C. 
1085, 1098.  and  11412  and  §  600.8  until 
July  23, 1992); 

(C)  Loss  of  accreditation  or 
preaccreditation; 

(D)  Loss  of  legal  authority  to  provide 
postsecondary  education  In  the  State  in 
which  it  is  physically  located;  or 

(E)  Violations  of  the  provisions 
contained  in  §  600.5(a)(8)  or  600.7(a); 

(2)  Limit,  under  the  provisions  of  34 
CFR  668.86,  the  authority  of  the 
institution  to  disburse,  deliver,  or  cause 
the  disbursement  or  delivery  of  funds 
under  one  or  more  Title  IV,  HEA 
programs  as  otherwise  provided  under 
34  CFR  668.25  for  the  benefit  of 
students  enrolled  at  the  ineligible 
institution  or  location  prior  to  the  loss 
of  eUgibiUty  of  that  institution  or 
location;  and 

(3)  Initiate  an  emergency  action  under 
the  provisions  contained  in  34  CFR 
668.83  with  regard  to  the  institution's 
participation  in  one  or  more  Title  IV, 
HEA  programs. 

(b)  If  the  Secretary  believes  that  an 
educational  program  offered  by  an 
institution  that  was  previously 
designated  by  the  Secretary  as  an 
eUgible  institution  under  the  HEA  does 
not  satisfy  relevant  statutory  or 
regulatory  requirements  that  define  that 
educational  program  as  part  of  an 
eUgible  institution,  the  Secretary  may  in 
accordance  with  the  procedural 
provisions  described  in  paragraph  (a)  of 
this  section — 

(1)  Undertake  to  terminate  that 
educational  program's  eUgibiUty  under 
one  or  more  of  the  Title  IV.  HEA 
programs  under  the  procedural 
provisions  appUcable  to  terminations 
described  in  paragraph  (a)  of  this 
section; 

(2)  Limit  the  institution's  authority  to 
deUver,  disburse,  or  cause  the  deUvery 
or  disbursement  of  funds  provided 
under  that  Title  IV,  HEA  program  to 
students  enrolled  in  that  educational 
program,  as  otherwise  provided  in  34 
CFR  668.25;  and 

(3)  Initiate  an  emergency  action  under 
the  provisions  contained  in  34  CFR 
668.83  with  regard  to  the  Institution's 
participation  in  one  or  more  Title  IV, 
HEA  programs  with  respect  to  students 
enroUed  in  that  educational  program. 


(c)(1)  An  action  to  terminate  and  limit 
the  eUgibiUty  of  an  institution  as  a 
whole  or  as  to  any  of  its  locations  or 
educational  programs  is  initiated  in 
accordance  with  34  CFR  668.86(b)  and 
becomes  final  20  days  after  the 
Secretary  notifies  the  institution  of  the 
proposed  action,  imless  the  designated 
department  official  receives  by  that  date 
a  request  for  a  hearing  or  written 
material  that  demonstrates  that  the 
termination  and  limitation  should  not 
take  place. 

(2)  Once  a  termination  under  this 
section  becomes  final,  the  termination  is 
effective  with  respect  to  any 
commitment.  deUvery.  or  disbursement 
of  funds  provided  under  an  appUcable 
Title  IV,  HEA  program  by  the 
institution — 

(i)  Made  to  students  enroUed  in  the 
ineligible  institution,  location,  or 
educational  program;  and 

(ii)  Made  on  or  after  the  date  of  the 
act  or  omission  that  caused  the  loss  of 
eligibiUty  as  to  the  institution,  location, 
or  educational  program. 

(3)  Once  a  Umitation  under  this 
section  becomes  final,  the  Umitation  is 
effective  with  regard  to  any 
commitment,  delivery,  or  disbursement 
of  funds  imder  the  appUcable  Tide  IV, 
HEA  program  by  the  institution — 

(i)  Made  after  the  date  on  which  the 
Umitation  became  final;  and 

(ii)  Made  to  students  enrolled  in  the 
ineUgible  institution,  location,  or 
educational  program. 

(d)  After  a  termination  imder  this 
section  of  the  eUgibiUty  of  an  institution 
as  a  whole  or  as  to  a  location  or 
educational  program  becomes  final,  the 
institution  may  not  certify  appUcations 
for,  make  awards  of  or  commitments  for, 
deUver,  or  disburse  funds  under  the 
appUcable  Title  IV,  HEA  program, 
except — 

(1)  In  accordance  with  the 
requirements  of  34  CFR  668.25(c)  with 
respect  to  students  enroUed  in  the 
ineligible  institution,  location,  or 
educational  program; 

(2)  After  satisfaction  of  any  additional 
reqmrements,  imposed  pursuant  to  a 
Umitation  under  paragraph  (a)(2)  of  this 
section,  which  may  include  the 
following: 

(i)  Completion  of  the  actions  required 
by  34  CFR  668.25  (a)  and  (b). 

(ii)  Demonstration  that  the  institution 
has  made  satisfactory  arrangements  for 
the  completion  of  actions  required  by  34 
CFR  668.25  (a)  and  (b). 

(iii)  Securing  the  confirmation  of  a 
third  party  selected  by  the  Secretary  that 
the  proposed  disbursements  or  deUvery 
of  Title  IV,  HEA  program  funds  meet  the 
requirements  of  the  applicable  program. 
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(iv)  Using  institutional  funds  to  make 
disbursements  permitted  under  this 
paragraph  and  seeking  reimb\usement 
from  the  Secretary  for  thosA 
disbursements. 

(Authority:  20  U.S.C  1094) 

Appendix  A— Siimmary  of  Attendees' 
Reeponsae  at  Ragionai  Meetings  on 
Part  600— Institutional  E]igH>ility  Under 
the  HigtMT  Edtication  Act  of  196S,  as 
Amendad 

NctK  Thia  appendix  %irlli  not  appear  ia  the 
Code  of  Federal  ReguJatioM, 

L  Sections  4«l(aK31  and  (4)  of  the  HEA 
provide  that  an  Institution  is  no  longer  an 
eligible  Initltutioo  if— 

•  It  oEFers  mora  than  50  percent  of  its 
courses  by  correspondence,  unkas  the 
institution  is  an  institution  tiiat  meets  the 
definition  In  section  521(4)(C)  of  the  Carl  D. 
Perkins  Vocational  and  Applied  Technology 
Education  Act: 

•  It  enrolls  SO  percent  or  more  of  Its 
students  in  correspondence  courses  (unless 
the  Institution  meets  the  definition  In  aection 
521(4)(C]  of  the  Carl  O.  Peikins  Vocational 
and  AppUed  Tedmoiogy  Education  Act); 

•  Mora  than  25  percent  of  its  sttideots  are 
incarcerated  (except  tliat  the  Secretary  may 
waive  this  prohibition  for  a  nonprofit 
institution  that  provides  a  2-year  or  4-year 
degree); 

•  It  admits  more  tlian  50  percent  of  its 
students  under  ability-to-benefit  provisions 
in  section  484(d)  of  tlie  HEA  and  does  not 
provide  a  2-year  or  4-year  degree  prognm; 

•  The  institution  has  filed  Car  bankruptcy; 
or 

•  The  institution,  its  owner,  or  its  chief 
executive  officer  conunittad  a  crime  or  firaud 
involving  Title  IV,  HEA  program  funds. 

Issues  that  the  community  was  asked  to 
address  and  the  commuaity's  views: 

1.  How  should  the  appropriate  percentages 
be  calculatedT 

•  Offers  more  than  50  peromt  of  Us 
courses  by  correspondence.  Tbit  issue  tvas 
only  addressed  at  two  of  the  regional 
meetings,  where  the  consensus  %ras  that  the 
calculation  should  be  made  by  dividing  the 
number  of  courses  offered  at  the  Institution 
by  correspondence  by  the  total  number  of 
courses  o^red  at  the  institution. 

•  Enrolls  50  percent  or  more  of  Us  students 
in  correspondence  courses.  This  issue  was 
only  addressed  at  one  of  the  regional 
meetings  where  the  consensus  was  that  the 
calailation  should  be  made  by  dividing  the 
number  of  students  enrolled  in 
correspondence  courses  by  the  number  of 
students  enrolled  at  the  institution. 

•  More  than  25  percent  of  its  students  are 
iacarcerated  This  issue  was  not  addressed  at 
any  of  tiie  regional  meetings. 

•  Admits  more  than  50  percent  of  its 
Students  under  ability-to-benefit  provisione  in 
section  494(d)  of  the  HEA  and  does  not 
provide  a  2-year  or  a  4-yeaT  degree  program. 
This  Issue  was  only  addressed  at  one  of  the 
ragional  meetings,  where  the  consensus  was 
that  the  calculation  should  be  made  by 
dividing  the  number  of  ability-to-bflnefit 


students  admitted  by  the  total  number  of 
students  admitted  to  the  institution. 

•  What  courses  should  be  considered  in 
calculating  the  correspondence  percentagesT 
This  issue  was  only  addressed  at  two  of  the 
regional  meetings.  At  one  of  the  regional 
meetings,  the  consensus  was  that  only  those 
courses  ofiared  solely  by  correspondence 
should  be  counted  for  these  purposes.  At  the 
other  regional  meeting  the  consensus  was 
that  only  courses  in  an  eligible  program 
under  Title  [V  of  the  HEA  should  be  counted. 

2.  How  should  the  Department  collect  this 
in£armation7 

•  This  issue  was  only  addressed  at  one  of 
the  regional  meetings,  where  the  consensus 
was  that  a  determination  of  compliance  with 
this  provision  sliould  be  made  by  the 
Department  during  a  program  review  and 
should  be  based  on  information  on  file  at  the 
Institution. 

3.  How  often  should  the  percentage  be 
calculated  or  requested  by  the  SecretaryT 

•  There  was  a  consensus  in  all  knxr 
regional  meetings  tliat  the  percentages  should 
be  calculated  annually. 

4.  How  siiould  "incarcerated  students"  be 
defined?  Should  the  definition  include 
residents  of  halfway  bouses  or  those  under 
home  restriction? 

•  There  was  a  consensus  in  all  four 
regional  meetings  that  an  "incarcerated 
student''  should  be  defined  as  an  individual 
confined  to  a  penal  Institution  and  should 
not  include  individuals  in  halfway  houses  or 
in  homa  restriction. 

5.  What  oitaria  should  be  used  to 
determine  if  an  institution  qualifies  for  a 
waiw  of  tlie  provision  governing  the 
percentage  of  incarcerated  students? 

•  Tliis  issue  %vas  addressed  by  three  of  the 
four  regional  meetings,  where  the  consensus 
appeared  to  be  that  the  Secretary  should  not 
consider  waiving  this  provision  for  any 
Institution  not  already  covered  by  the  statute. 

n.  Section  461(b)  provides  that  a 
propnietary  institution  must,  pursuant  to 
regulations,  obtain  at  least  IS  percent  of  Ita 
revenue  from  noo-Titie  IV,  HEA  program 
sources  to  be  an  eligible  Institutioa. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  How  should  the  term  "revenue"  be 
defined? 

•  The  majority  opinion  in  three  of  the  four 
regional  meetings  was  that  all  Income  should 
be  considered  in  calculating  an  institution's 
revenue.  The  majority  opinion  in  the  fourth 
regional  meeting  was  that  the  term  revenue 
should  include  income  derived  from 
educational  sourt:es. 

2.  What  process  should  be  used  to  monitor 
compliance? 

•  The  consensus  In  all  four  regional 
meetings  was  that  the  institution's  annual 
financial  statement  should  be  used  to 
monitor  compliance  with  this  requirement 

3.  How  often  should  the  percentage  be 
calculated  or  requested  by  the  Department? 

•  The  conaeosuB  in  throe  of  the  regional 
meetings  was  tiiat  tiie  percentage  sh^d  be 
calculated  and  requested  annualiy.  The 
consensus  in  the  fourth  regional  meeting  was 
that  while  the  percentage  should  be 
calculated  annually,  the  determination  of 
whether  an  institution  was  in  compliance 


with  this  provision  should  be  based  on  a  two- 
year  average. 

4.  How  should  FFEL  program  proceeds  that 
have  been  delivered  directly  to  a  student  be 
considered  in  determining  this  (percentage? 

•  There  was  a  consensus  in  all  four 
regional  meetings  that  FFEL  program 
prtKeeds  that  have  been  delivered  directiy  to 
a  student  should  not  be  considered  as 
revenue  for  purposes  of  this  provision. 

m.  Section  498(i]  provides  that  an 
institution  that  undergoes  a  change  in 
ownership  that  results  in  a  change  in  control 
may  not  be  considered  the  same  institution 
and  must  be  considered  a  new  Institution  for 
tlie  purpose  of  being  certified  as  eligible  to 
participate  in  the  Title  IV  programs. 
However,  the  new  Institution  is  not  required 
to  have  been  in  existenoe  for  two  years  prior 
to  seeking  that  certification,  unless  the 
Institution  was  In  existence  as  a  branch  for 
less  than  two  years.  The  statute  lists 
examples  of  changes  of  ownership  that  result 
in  a  change  In  control,  and  allows  certain 
changes  resulting  from  the  death  of  an  owner 
or  changes  from  routine  business  practices  to 
be  treated  as  changes  in  control 

Issues  that  the  coaimunity  was  asked  to 
address  and  the  community's  views: 

1.  Should  the  Secretary  seek  by  regulations 
to  define  circumstances  tliat  do  or  do  not 
constitute  a  change  In  control  in  addition  to 
those  listed  in  the  statute,  or  should  the 
Secretary  be  permitted  to  make  that  decision 
on  a  case-by-case  basis? 

•  This  issue  was  only  addressed  at  two  of 
the  regional  meetings,  where  the  consensus 
was  that  the  Secretary  siiould  not  define 
circumstances  that  do  or  do  not  constitute  • 
cliange  in  control  In  addition  to  those  listed 
in  the  statute.  Instead,  the  Secretary  should 
maice  the  decision  on  a  case-by-case  basis. 

2.  What  are  the  "routine  business 
practices"  that  do  not  produce  a  change  in 
control? 

•  This  issue  was  only  addressed  at  two  of 
the  reglooal  meetings.  The  consensus  at  one 
of  the  regional  meetings  was  tiiat  regulations 
siiould  penult  ciiangBS  of  ownership  that 
result  because  of  dissolutions  of  marriages 
and  any  transfers  to  family  members  not  to 
be  treated  as  changes  in  control  At  the  other 
regional  meeting  the  consensus  was  that 
situations  should  be  reviewed  on  a  case-by- 
case  basis. 

rV.  Section  498(j)  provides  that  a  branch  of 
an  eligible  institution  is  a  separate  institution 
and  shall  separately  meet  all  the 
requirements  of  Title  IV  of  the  HEA,  except 
that  the  institution  may  not  be  required 
(under  sections  461(bK5)  or  461(c)(3)  to  be  Ui 
existence  for  2  years  prior  to  seeking  that 
certification  unless  the  institution  was  in 
existence  as  a  branch  for  less  than  2  >-ears. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  How  should  the  term  "branch"  be 
defined? 

•  A  precise  definition  was  only  offered  at 
one  of  the  regional  meetings,  where  a  branch 
campus  was  defined  as  a  location  that 
contains  an  administrative  staff,  student 
services,  and  instructional  staff,  and  ofiiars  an 
entire  educational  program  leading  to  a 
degree,  certificate,  or  diploma  at  that  site. 
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2.  Should  a  branch  be  specifically  and 
separately  licensed  by  the  State  in  which  it 
is  located  as  a  branch  campus? 

•  This  issue  was  only  addressed  at  two  of 
the  regional  meetings,  where  the  consensus 


was  that  a  branch  should  be  separately 
licensed  by  the  State  in  which  it  is  located. 

3.  Should  a  branch  be  specifically 
accredited  by  its  accrediting  agency? 

•  This  issue  was  addressed  at  two  of  the 
regional  meetings,  where  the  consensus  was 


that  a  branch  should  be  specifically 
accredited  by  its  accrediting  agency. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 
(Regulations  No.  4] 
RIN  0960-AA99 

Revised  Medical  Criteria  for 
Determination  of  Disability, 
Cardiovascular  System 

AGENCY:  Social  Seciirity  Administration, 

HHS. 

action:  Final  rules. 

SUMMARY:  These  amendments  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  hstings)  that  we  use  to  evaluate 
cardiovascular  impairments  for  adults 
and  children  who  claim  Social  Secxirity 
or  Supplemental  Sec\irity  Income  (SSI) 
benefits  based  on  disability  under  title 
n  and  title  XVI  of  the  Social  Security 
Act  (the  Act).  The  revisions  reflect 
advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
cardiovascular  impairments. 
EFFECTIVE  DATE:  These  rules  are  effective 
February  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq..  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Sec\irity 
Boulevard,  Baltimore,  MD  21235,  (410) 
966-0512. 

SUPPLEMENTARY  INFORMATION:  The  Act 
provides,  in  title  11,  for  the  payment  of 
disability  benefits  to  workers  insured 
under  the  Act.  Title  11  also  provides 
child's  insurance  benefits  for  persons 
who  became  disabled  before  age  22  and 
widow's  and  widower's  insurance 
benefits  based  on  disabiUty  for  widows/ 
widowers  and  surviving  divorced 
spouses  of  insured  individuals.  In 
addition,  the  Act  provides,  in  title  XVI, 
for  SSI  payments  to  persons  who  are 
disabled  and  have  Umited  income  and 
resources.^For  workers  insured  under 
title  II,  for  children  of  workers  insiued 
under  title  II  who  become  disabled 
before  age  22,  for  widows/widowers  and 
surviving  divorced  spouses  claiming 
widow's  or  widower's  insurance 
benefits  based  on  disability  under  title 
II.  and  for  adults  claiming  SSI  benefits 
based  on  disability,  "disability"  means 
inability  to  engage  in  any  substantial 
gainful  activity.  For  eligibility  for  SSI 
benefits  as  a  disabled  child  under  age 
18,  "disability"  means  that  the 
impairment  substantially  reduces  the 
child's  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  Under  both  the  title  II  and  title 


XVI  programs,  disability  must  be  due  to 
a  medically  determinable  physical  or 
mental  impairment  or  combination  of 
Impairments  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  at  least  12  months. 

The  hstings  contained  in  appendix  1 
to  subpart  F  of  part  404  are  incorporated 
by  reference  in  subpart  I  of  part  416. 
The  listings  are  divided  into  part  A  and 
part  B.  The  medical  criteria  in  part  A  are 
apphed  in  evaluating  impairments  of 
persons  age  18  or  over.  "The  criteria  in 
part  A  may  also  be  apphed  in  evaluating 
impairments  in  persons  under  age  18  if 
the  disease  processes  have  a  similar 
effect  on  adults  and  younger  persons. 
Part  B  contains  medical  criteria  for 
evaluating  impairments  of  persons 
under  age  18  when  the  criteria  in  part 
A  do  not  give  appropriate  consideration 
to  the  particular  effects  of  the  disease 
processes  in  childhood.  In  evaluating 
disabihty  for  a  person  under  age  18,  we 
first  use  the  criteria  in  part  B  and,  if  the 
criteria  in  part  B  do  not  apply,  we  use 
the  criteria  in  part  A.  (See  §§404.1525 
and  416.925.) 

When  parts  of  the  listings  were  last 
revised  and  published  in  the  Federal 
Register  on  December  6, 1985  (50  FR 
50068),  we  indicated  in  the  preamble 
that  medical  advancements  in  disabihty 
evaluation  and  treatment  and  program 
experience  would  require  that  the 
hstings  be  periodically  reviewed  and 
updated.  Accordingly,  we  published 
termination  dates  ranging  from  4  to  8 
years  for  each  of  the  specific  body 
system  hstings.  These  dates  currently 
appear  in  the  introductory  paragraphs  of 
the  listings;  the  latest  extension  for  the 
expiration  date  for  part  A  of  the 
cardiovascular  regulation  appeared  in 
the  Federal  Register  of  July  6, 1993  (58 
FR  36133).  We  are  now  updating  the 
cardiovascular  system  listings  in  4.00 
(part  A)  and  104.00  (part  B)  and 
extending  the  effective  date  of  these 
revised  hstings  for  4  years  fi-om  the  date 
of  their  publication.  Therefore,  4  years 
after  pubhcation  of  the  final  rules,  these 
regulations  will  no  longer  be  effective 
unless  extended  by  the  Secretary  or 
revised  and  promulgated  again. 

We  published  these  regulations  in  the 
Federal  Register  on  July  9. 1991  (56  FR 
31266)  as  a  Notice  of  Proposed 
Rulemaking  (NPRM).  Interested  persons, 
organizations.  Government  agencies, 
and  other  groups  were  given  60  days  to 
comment.  The  comment  period  ended 
September  8, 1991.  Twenty-four 
commenters  provided  comments  on  the 
NPRM.  Below  we  discuss  the  significant 
differences  between  the  final  rule  and 
the  proposed  rule,  and  we  also  respond 


to  the  substantive  public  comments  we 
received  on  the  NPRM. 

Explanation  of  the  Final  Rules 

We  have  updated  these  final  rules  to 
provide  criteria  reflecting  state-of-the-art 
medical  science  and  technology.  The 
basic  approach  underlying  the  final 
listings  is  to  place  less  emphasis  on  the 
diagnosis  of  disease,  and  to  emphasize 
the  impact  of  the  impairment(s)  on  a 
person's  abihty  to  perform  gainful 
activity  or,  in  the  case  of  a  child  under 
the  SSI  program,  on  the  child's  ability 
to  perform  age-appropriate  activities. 

The  listings  contain  examples  of  some 
of  the  most  frequently  encountered 
impairments  in  the  disabihty  program. 
The  criteria  include  specific  symptoms, 
signs,  and  laboratory  findings  that  are 
considered  to  characterize  impairments 
severe  enough  to  prevent  a  person  from 
doing  work-related  activities,  or  in  the 
case  of  a  child  claiming  SSI  benefits 
under  title  XVI  of  the  Act,  an 
impairment  severe  enough  to  prevent 
the  child  from  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  The  listings  help  to  enstire  that 
determinations  of  disabihty  have  a 
sound  medical  basis,  that  claimants 
receive  equal  treatment  through  the  use 
of  specific  criteria,  and  that  people  who 
are  disabled  can  be  readily  identified 
and  awarded  benefits  if  all  other  factors 
of  entitlement  or  eligibility  are  met. 

Claimants  may  be  found  disabled 
based  on  medical  factors  alone  if  their 
impairment(s)  meets  or  equals  one  of 
the  sets  of  medical  criteria.  If  the 
severity  of  a  claimant's  impairment(s) 
does  not  meet  or  equal  the  severity  in 
the  medical  listings,  we  then  assess  the 
claimant's  residual  functional  capacity 
to  determine  what  he  or  she  caii  still  do; 
or  in  the  case  of  a  child  claiming  SSI 
benefits  under  title  XVI  of  the  Act,  we 
perform  an  individualized  functional 
assessment.  Using  the  residual 
functional  capacity  assessment,  we 
detarmine  whether  the  person  retains 
the  capacity  to  perform  past  relevant 
work;  if  not,  we  determine  his  or  her 
capacity  to  do  any  other  work  that  exists 
in  the  national  economy,  considering 
the  individual's  age,  education,  and 
work  experience.  If  the  person  is  a  child 
claiming  SSI  benefits  imder  title  XVI  of 
the  Act,  we  use  the  individualized 
functional  assessment  to  determine 
whether  he  or  she  has  an  impairment(s) 
of  comparable  severity  to  one  that 
would  disable  an  adult.  Thus,  we  do  not 
deny  any  claim  of  disability  on  the  sole 
basis  that  the  individual's  impairment(s) 
does  not  meet  or  equal  in  severity  the 
criteria  of  a  listing. 
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As  in  the  NPRM.  the  final  rules 
contain  some  criteria  in  the  listings  for 
chronic  heart  failure  (4.02)  and  ischemic 
heart  disease  (4.04)  based  on  exercise 
test  results;  however,  in  response  to 
comments,  we  have  removed  the  general 
rules  requiring  the  purchase  of  exercise 
testing  in  all  cases  in  which  exercise 
testing  poses  no  significant  risk  to  the 
individual.  A  number  of  commenters, 
nearly  all  of  whom  were  not  physicians, 
were  concerned  with  our  proposal  to 
expand  the  use  of  the  exercise  test  and 
expressed  the  view  that  other  evidence, 
particularly  angiography,  should  be 
afforded  as  much  consideration. 
Although  we  agree  with  the  commenters 
that  cardiac  angiography  is  the  best 
diagnostic  test  for  the  presence  of 
coronary  atherosclerosis,  the  angiogram 
provides  only  confirmatory  anatomic 
information  supporting  the  diagnosis  of 
coronary  atherosclerosis  and  does  not 
help  in  any  way  to  quantify  functional 
performance.  Moreover,  even 
angiography  has  some  limitations 
because  of  inter-obser\'er  variability. 

In  these  listings,  we  do  not  use  the 
exercise  test  for  diagnostic  purposes. 
The  purpose  of  these  listings  is  to 
subordinate  the  diagnostic  use  of  the 
exercise  test  and  to  recognize  its 
usefulness  as  a  functional  test  of  aerobic 
capacity.  When  viewed  in  this  light, 
exercise  testing  is  useful  for  defining  the 
safe  limits  of  exercise,  the  aerobic 
exertional  threshold  of  angina  pectoris, 
or  left  ventricular  failure.  If  a  person  can 
exercise  to  greater  than  5  METS  without 
evidence  of  overt  failure,  ischemic 
discomfort,  or  hypotension,  it  can  be 
reasonably  inferred  that  this  is  a  safe 
level  of  aerobic  exertion.  Even  at  less 
than  5  METS,  an  exercise  test  is  some 
evidence  of  an  individual's  capacity — or 
lack  of  capacity— for  aerobic  exertion. 
However,  we  agree  with  the  commenters 
that  one  should  not  rely  solely  on  the 
results  of  an  exercise  test;  as  with  any 
evidence,  exercise  test  results  must  be 
considered  in  the  context  of  the  entire 
record. 

Even  though  we  have  retained  in  the 
final  rules  some  criteria  for  exercise 
testing,  we  want  to  emphasize  that  we 
do  not  deny  any  individual's  claim 
solely  because  his  or  her  impairment(s) 
does  not  meet  or  equal  in  severity  any 
listing.  Under  the  sequential  evaluation 
processes  set  out  in  §§404.1520, 
416.920,  and  416.924  of  our  regulations, 
we  provide  every  claimant  whose  severe 
impairment  or  combination  of 
impairments  does  not  meet  or  equal  in 
severity  a  listing  with  an  individualized 
assessment  of  his  or  her  functioning  and 
an  opportunity  to  establish  that  he  or 
she  is  disabled.  This  assessment  of 


functioning  considers  all  relevant 
evidence. 

In  response  to  public  comments,  we 
have  also  deleted  all  of  the  references  in 
the  listings  to  the  New  York  Heart 
Association  (NYHA)  Functional  Criteria, 
which  we  had  proposed  to  use  in 
several  Hstings  under  4.02,  4.04,  and 
4.06.  Instead,  under  final  listings  4.02 
and  4.04,  we  have  replaced  the 
references  with  narrative  criteria  that 
describe  the  functional  classes;  in  final 
listing  4.06,  we  deleted  the  references  to 
functioning  entirely  because  they  were 
unnecessary.  We  describe  the  criteria 
and  our  reasons  for  making  these 
changes  later  in  this  preamble. 

We  made  a  number  of  other  changes 
in  response  to  the  public  comments, 
which  are  all  described  below  or  in  the 
pubhc  comments  section  of  this 
preamble.  In  addition,  it  was  apparent 
to  us  from  some  of  the  comments  that 
it  would  be  helpful  and  clearer  if  we 
used  the  same  or  similar  language  in 
Parts  A  and  B  of  the  listings  when  we 
intended  the  provisions  to  be  analogous. 
We  have,  therefore,  made  a  number  of 
conforming  revisions  in  Parts  A  and  B. 
In  the  majority  of  cases,  these  changes 
are  not  substantive;  we  describe  all  of 
them  below  in  the  summary  of 
provisions  or  in  the  public  comments 
section  of  this  preamble. 

Finally,  we  have  made  a  number  of 
minor  editorial  changes  throughout  the 
rules  to  correct  errors  in  the  NPRM,  to 
make  the  rules  internally  consistent, 
and  to  conform  the  style  of  these  listings 
to  our  other  listings.  For  instance,  we 
deleted  the  word  "listing"  before  all 
references  to  specific  listings  because 
that  is  the  style  throughout  appendix  1. 
We  also  rensed  the  opening  paragraphs 
of  several  of  the  listings  in  Parts  A  and 
B  so  that  they  use  the  same  or  similar 
language  to  introduce  the 
subparagraphs. 

Tne  following  is  a  summary  of  the 
provisions  of  the  final  rules  and  the 
changes  we  have  made  from  both  the 
text  of  the  NPRM  and  the  text  of  our 
former  rules. 

Revisions  to  Part  A  (Adult  Portion)  of 
Appendix  1 

4  00    Preface 

4.00A    Introduction 

We  have  reorganized  the  introductory 
portions  of  the  cardiovascular  listings  to 
facihtate  their  use.  Final  4.00A, 
"Introduction,"  is  a  new  paragraph  that 
explains  the  basic  approach  used  in 
evaluating  cardiovascular  impairments. 
It  includes  general  information  about 
the  kinds  and  extent  of  documentation 
we  generally  require,  and  stresses  the 
importance  of  a  longitudinal  clinical 


record  to  the  assessment  of  severity  and 
duration,  when  such  a  record  is 
available. 

We  made  a  number  of  changes  from 
the  NPRM  in  response  to  public 
comments.  There  are  now  four 
paragraphs  in  the  final  4.00A.  The  first 
paragraph  is  a  general  paragraph  based 
on  the  first  two  sentences  of  the  NPRM. 
We  revised  the  first  sentence  from  the 
NPRM  to  make  it  more  listings-specific; 
that  is.  to  state  that  the  "hstings  in  this 
section  describe  impairments  resulting 
from  cardiovascular  disease."  We  also 
changed  the  word  "heart"  to 
"cardiovascular"  because  it  more 
accurately  describes  the  content  of  the 
listings.  In  the  second  sentence,  we 
added  a  clause  which  says  that  a 
longitudinal  record  of  3  months  is  not 
necessary  if  the  claim  can  he  decided 
favorably  based  on  the  current  evidence. 
The  third  sentence  is  new.  It  reaffirms 
our  general  policy  that  all  relevant 
evidence  must  be  considered  in 
assessing  disability. 

The  second  and  third  paragraphs  of 
final  4.00A  address  issues  of  treatment. 
They  reorganize  and  revise  the  third  and 
fourth  sentences  from  the  NPRM,  and 
expand  their  discussion.  The  first 
sentence  of  the  second  paragraph, 
which  corresponds  to  the  fourth 
sentence  in  the  NPRM,  now  states  that 
many  individuals  with  listing-level 
impairments  will  have  received  the 
benefit  of  a  medically  prescribed 
therapeutic  program;  this  is  in  contrast 
to  the  NPRM  statement  that  "most" 
individuals  with  cardiovascular  disease 
have  "usually"  received  such  treatment. 
In  response  to  comments  that  asked 
whether  we  would  consider  treating 
source  opinions  in  our  determinations, 
we  added  the  clause,  "in  addition  to 
information  about  the  nature  and 
severity  of  the  impairment,"  to  the  end 
of  the  second  sentence,  which  includes 
language  from  our  rules  on  the 
evaluation  of  treating  source  opinions. 
We  expanded  the  provisions  at  the  end 
of  the  second  paragraph  to  state  more 
clearly  the  reasons  why  it  is  important 
to  establish  a  longitudinal  record  and 
document  treatment  and  response. 

We  added  the  third  paragraph  in 
response  to  comments  which  pointed 
out  that  some  people  do  not  receive 
treatment,  and  that  some  do  not  have  an 
ongoing  relationship  with  the  medical 
community.  The  new  paragraph 
provides  that  it  is  still  important  to 
establish  a  longitudinal  record  in  these 
cases  unless  the  case  can  be  decided 
favorably  based  on  the  available 
evidence.  It  also  explains  that,  even 
though  individuals  who  do  not  receive 
treatment  cannot  be  found  to  have 
impairments  that  "meet"  the  criteria  of 
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several  of  the  listings,  they  may  still 
have  impainnents  that  are  equivalent  in 
severity  to  listed  impairments,  or  that 
are  disabhng  at  the  last  step  of  the 
sequential  evaluation  process.  To  be 
consistent  with  the  adult  rules,  we  also 
added  a  fifth  paragraph  to  final  104. OOA 
of  the  preface  to  the  childhood  listings; 
the  paragraph  contains  the  same 
provisions  as  the  adult  rules. 

The  fourth  paragraph  is  a  new 
paragraph  that  emphasizes  the 
importance  of  the  last  point  in  all  cases 
in  which  impairments  do  not  meet  the 
criteria  of  a  listing.  We  added  this 
paragraph  in  response  to  many 
commenters  who  thought  that  we  would 
deny  claimants  whose  impairments  did 
not  meet  the  requirements  in  the 
listings,  or  who  thought  that  the  listings 
criteria  were  the  only  criteria  we 
considered  in  the  steps  of  sequential 
evaluation  beyond  the  listings  step.  It  is 
a  reminder  that  claimants  whose 
impairments  do  not  "meet"  any  listing 
may  still  be  found  to  have  impairments 
that  "equal"  a  listing,  and  that  the 
listings  can  only  be  used  to  find  a 
person  disabled,  never  "not  disabled." 
The  new  paragraph  stresses  the 
importance  of  an  individualized 
residual  functional  capacity  assessment, 
which  may  or  may  not  result  in  a 
finding  of  disability,  whenever  a 
person's  severe  impainnent(s]  does  not 
meet  or  equal  the  severity  of  a  listing. 
To  be  consistent  with  the  adult  rules, 
we  also  added  a  sixth  paragraph  to 
104  OOA  of  the  preface  to  the  childhood 
listings  emphasizing  the  importance  of 
equivalence  determinations  and 
individualized  functional  assessments 
when  childhood  impainnents  do  not 
meet  a  listing. 

We  edited  slightly  and  have  moved 
the  fifth  sentence  from  proposed  4.00A 
to  final  4.00C2d  because  it  is  guidance 
relevant  to  the  purchase  of  exercise 
testing. 

4.00B    Cardiovascular  Impairment 

We  moved  the  discussion  that  was  in 
4.00.^  of  our  former  rules  to  final  4.00B, 
which  we  have  retitled  "Cardiovascular 
Impairment."  We  changed  the  title  from 
"Cardiac  Impairment"  to 
"Cardiovascular  Impairment"  because 
the  section  in  fact  addresses  both  kinds 
of  impairments.  We  revised  and 
expanded  this  discussion  of  the 
consequences  of  heart  disease  to 
increase  its  scope  and  to  conform  to 
current  clinical  concepts.  The 
discussion  now  also  includes  congenital 
heart  disease,  because  more  individuals 
with  this  condition  are  living  into 
adulthood. 

The  final  rule  is  the  same  as  that 
proposed  in  the  NPRM  except  that  we 


added  "near  syncope"  in  4.00B3  in 
response  to  a  comment  and,  in  a 
technical  correction,  we  deleted  the 
reference  to  "extremities  (4.11-4.12)"  in 
the  paragraph  after  paragraph  4. 
Impairment  of  the  extremities  does  not 
result  in  cardiac  impairment. 

4.00C    Documentation 

Final  4.00C,  "Documentation," 
consolidates  and  augments  the  guides 
formerly  in  4.00F,  G,  H,  and  I.  We  have 
expanded  the  discussion  in  4.00Clb  on 
the  needed  descriptions  of  protocols  for 
various  types  of  exercise  tests,  including 
treadmill,  bicycle,  and  arm  ergometry. 

The  final  rules  in  4.00Cla  are  the 
same  as  those  in  the  NPRM.  In  4.00Clb, 
we  made  three  changes  in  response  to 
public  comments:  In  final  4.00Clb(l), 
we  changed  the  word  "should"  to 
"must"  to  state  the  r\ile  more 
straightforwardly;  in  final  4.00Clb{5), 
we  updated  the  reference  to  the 
American  Heart  Association  standards; 
and  in  final  4.00Clb(6)  we  added  text 
which  recognizes  that  information  will 
not  always  be  available  in  the  existing 
medical  evidence  about  whether  an 
individual  supported  himself  or  herself 
on  the  handrails  or  about  the  Borg  scale. 

In  responding  to  a  comment,  we  also 
made  a  technical  correction  in 
4.00Clb(4),  which  had  inadvertently 
misstated  how  hyperventilation  studies 
are  performed.  The  NPRM  stated  that 
the  posthyperventilation 
electrocardiogram  (ECG) — that  is,  the 
ECG  taken  to  assess  the  effects  of 
hyperventilation — should  be  deferred 
until  at  least  10  minutes  after  exercise; 
because  hyperventilation  is  performed 
before  exercise,  this  would  have  made 
the  instruction  meaningless.  We  revised 
the  criterion  to  explain  that  it  is  the 
exercise  that  should  be  deferred  for  10 
minutes  after  hyperventilation,  which  is 
what  we  intended  to  state.  Finally,  we 
made  minor  editorial  changes  in  the 
section,  such  as  substituting  "ECG"  for 
the  word  "electrocardiogram"  in 
4.00Clb(l)  and  changing  the  word 
"references"  to  "reference"  in  the  last 
sentence  of  the  paragraph. 

We  substantially  revised  4.00C2  from 
the  language  of  the  NPRM  in  response 
to  comments.  We  changed  the  heading 
of  the  section  to  "Purchasing  exercise 
tests"  in  order  to  narrow  the  focus  of  the 
section.  We  revised  the  first  sentence  of 
final  4.00C2a  to  state  more  acairately 
that  it  is  well  recognized  that  exercise 
testing  is  the  best  tool  cunently 
available  for  estimating  maximal  aerobic 
capacity,  instead  of  the  more  general 
statement  about  the  assessment  of 
functional  capacity  we  had  proposed. 
We  did  this  because  we  agreed  with 
those  commenters  who  pointed  out  that 


exercise  testing  does  not  assess  all  kinds 
of  functional  capacities,  only  certain 
functions.  We  deleted  without 
replacement  the  proposed  second  and 
third  sentences  of  the  paragraph.  The 
proposed  second  sentence  was  the 
sentence  which  stated  that  exercise  tests 
are  the  primary  basis  for  evaluating 
functional  capacity  under  this  Usting, 
which  was  an  inacc\irate  statement.  The 
third  sentence  was  an  absolute 
requirement  to  include  existing  exercise 
test  results  in  the  evidence.  Aside  from 
the  fact  that  it  was  not  a  rule  having  to 
do  with  the  purchase  of  exercise  testing, 
it  also  left  no  leeway  for  the  possibility 
that  we  would  be  unable  to  obtain  the 
evidence  despite  diligent  efforts;  we 
deleted  the  sentence  (instead  of  moving 
it)  because  inherent  in  pur  rules  for 
gathering  evidence  is  the  need  to  make 
every  reasonable  effort  to  obtain  any 
relevant  evidence,  including  exercise 
test  results. 

We  then  revised  the  remainder  of  the 
paragraph  to  better  explain  our  rules  on 
the  purchase  of  exercise  testing  and 
when  such  purchase  could  be 
appropriate.  We  explain  these  revisions 
in  more  detail,  and  our  reasons  for 
making  them,  in  the  public  comments 
section  of  this  preamble.  The  final  rule 
provides  that  before  purchasing  any 
tests  when  exercise  is  involved,  a 
program  physician,  preferably  one 
experienced  in  the  care  of  patients  with 
cardiovascuJar  disease,  should  review 
the  clinical  record  to  determine  whether 
the  test  presents  a  significant  risk  to  the 
individual.  This  requirement  recognizes 
that  technically  sophisticated  medical 
reports  of  record  need  to  be  reviewed  by 
a  physician  to  assess  potential  risk  of 
exercise  testing. 

Final  4.00C2D  replaces  former  4.00G2. 
We  have  removed  the  requirement  that 
the  targeted  heart  rate  should  not  be  less 
than  85  percent  of  maximum  predicted 
heart  rate  during  exercise  testing 
because  the  listings  do  not  use  the 
exercise  test  for  diagnosis  but  for 
functional  evaluation. 

In  a  technical  change  for  consistency 
with  final  4.00Clb,  we  revised  final 
4.00C2b(l)  to  state  that  a  purchased 
exercise  test  must  be  performed  using  a 
generally  accepted  protocol,  that  the 
protocol  that  was  followed  must  be 
reported,  and  that  the  test  must  meet  the 
requirements  of  4.00Clb  and  4.00C2b. 
As  in  final  4.00Clb(6),  we  deleted  the 
requirement  for  information  about 
whether  an  individual  supported 
himself  or  herself  on  the  handrails  and 
about  the  Borg  scale.  We  also  deleted 
the  proposed  requirement  for  a 
description  of  whether  the  individual 
was  allowed  to  support  himself  or 
herself  on  the  handrails  for  the  reasons 
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we  explained  in  the  comments  and 
responses.  In  response  to  a  comment, 
we  added  a  sentence  about  the 
significance  of  isolated  systoUc 
hypertension  at  the  end  of  4.00C2b{4); 
and  we  deleted  proposed  4.00C2(5)  and 
renumbered  proposed  4.00C2b(6)  as 
final  4.00C2(5).  In  4.00C2b(5),  we  made 
conforming  changes  to  permit  the  use  of 
generally  accepted  standards  for  the 
exercise  laboratory. 

Final  4.00C2c  discusses  risk  Actors 
that  will  preclude  the  purchase  of 
exercise  testing;  it  replaces  the  first 
paragraph  of  former  4.00G3,  In  response 
to  comments,  we  have  expanded  the  Ust 
of  risk  factors  in  final  4.00C2c  to 
include  several  conditions  from  the 
prior  rules  that  were  not  In  the  NPRM; 
we  have  also  added  cardiomyopathies  to 
the  list,  and  made  clear  that  the  risk 
factors  listed  are  only  examples;  we 
changed  the  word  "should"  to  "will"  in 
the  opening  clause  to  make  it  clear  that 
we  will  not  purchase  exercise  tests  In 
the  situations  Usted.  We  removed  the 
example  of  arterial  dissection  after 
coronary  angioplasty  because  it  was 
medically  inappropriate.  We  explain 
our  reason  for  this  change  in  the  pubUc 
comments  section  of  this  preamble. 
When  the  risk  factors  in  4.0OC2c  are  not 
present,  a  claimant  may  still  be  at  risk 
for  exercise  testing,  and  the  program 
physician  retains  the  authority  to  decide 
whether  a  claimant  would  be  at  risk. 
However,  we  revised  and  expanded  the 
section  to  state  more  plainly  that  it 
should  be  a  rare  case  in  which  the 
opinion  of  a  treating  physician  that  a 
claimant  would  be  at  risk  to  exercise 
would  be  overridden  and,  if  It  is,  that 
the  program  physician's  reasons  for 
overriding  the  opinion  must  be 
documented.  We  also  expanded  the 
section  to  indicate  that  we  will  purchase 
an  exercise  test  only  if  It  poses  no  risk 
to  the  individual  and  the  claim  cannot 
otherwise  be  favorably  decided. 

The  NPRM  language  of  4.00C2d. 
which  provided  guidance  for  deferral  of 
exercise  testing  following  surgery,  is 
unchanged  in  the  final  rule.  We  did, 
however,  add  a  cross-reference  to  4.00D 
for  clarity.  We  also  edited  slightly  and 
moved  the  fifth  sentence  of  proposed 
4.00A  into  this  section,  as  previously 
described. 

In  a  technical  correction,  we  moved 
proposed  4.00C2e  and  redesignated  it  as 
fined  4.00C2e(2).  The  paragraph 
discusses  factors  that  limit  the 
interpretation  of  exercise  tests. 
Therefore,  we  beUeve  that  it  more 
logically  belongs  under  the  heading  of 
"Evaluation,"  rather  than  "Purchasing 
exerdse  tests."  We  describe  other 
changes  to  the  paragraph  below,  imder 
its  new  designation  of  4.00C2e(2). 


Because  of  the  redesignation  of 
proposed  4.00C2e  as  4.00C2e(2),  we 
redesignated  proposed  4.00C2f  as  final 
4.00C2e{l).  Final  4.00C2e(l)  provides 
rules  on  the  evaluation  of  exercise 
testing.  We  made  a  number  of  revisions 
and  additions  from  the  NPRM  in 
response  to  comments.  We  deleted  the 
parenthetical  statement  in  the  first 
sentence  that  characterized  the  work 
level  at  which  the  test  becomes 
abnormal  as  an  "ischemic  threshold." 
We  added  a  new  second  sentence  which 
provides  that  the  ability  or  Inability  to 
complete  an  exercise  test  is  not,  by 
itself,  evidence  that  a  person  is  free  from 
ischemic  heart  disease  and  that  the 
results  of  exercise  testing  must  be 
considered  in  the  context  of  all  of  the 
other  evidence  in  the  individual's  case 
record.  We  also  revised  the  last  sentence 
of  the  NPRM  to  place  the  focus  squarely 
on  individuals  who  are  imder  the  care 
of  treating  physicians.  We  now  state 
more  clearly  the  rule  from  the  NPRM 
that,  if  the  person  has  a  treating 
physician  who  has  not  ordered  an 
exerdse  test,  and  there  is  no  apparent 
reason  why  the  person  would  be  at  risk, 
contact  must  be  made  with  the  source 
to  determine  the  source's  opinion 
whether  exercise  testing  involves 
significant  risk,  or  whether  there  is 
some  other  reason  why  the  treating 
physician  did  not  have  the  test 
performed,  such  as  a  financial  bar.  We 
abo  deleted  references  to  the 
"examining  physician"  in  response  to  a 
comment  that  pointed  out  that  the  rule 
was  unclear;  moreover,  after  we  had 
published  the  NPRM.  we  pubUshed 
final  rules  entitled.  "Standards  for 
Consultative  Examinations  and  Existing 
Medical  Evidence"  (56  FR  36932. 
August  1, 1991],  in  which  we  do  not 
include  the  term  "examining  physician'.' 
in  our  definitions  of  "medical  sotirces." 
We  have  also  added  a  new  sentence  that 
imderscores  the  need  to  follow  the  rules 
in  4.00C2C  in  those  rare  situations  in 
which  a  treating  source's  opinion  is 
overridden.  Finally,  we  added  a 
sentence  setting  forth  the  responsibility 
of  the  program  physician  when  an 
individual  does  not  have  a  treating 
physician.  We  explain  all  of  these 
changes  and  additions  in  the  pubUc 
comments  section  of  this  preamble. 

Final  4.00C2e(2)  (proposed  4.00C2e), 
which  discusses  factors  that  may  hmit 
exerdse  test  Interpretation,  replaces  the 
second  and  third  paragraphs  of  4.00G3 
of  the  former  Ustings.  In  addition  to  the 
redesignation  of  the  paragraph,  there  are 
two  changes  from  the  NPRM.  We  added 
a  parenthetical  example,  "(e.g.,  2  weeks 
of  bedrest),"  to  illustrate  "prolonged 
periods  of  physical  inactivity":  this  was 


in  response  to  a  comment  that  asked  us 
to  define  the  term  and  is  an  example  we 
use  elsewhere  in  the  preface.  We  also 
deleted  the  example  of  Wolff-Parkinson- 
White  syndrome,  which  we  have 
instead  restored  to  final  4.00C2c  as  an 
example  of  a  risk  fador  that  precludes 
the  purchase  of  exerdse  testing. 

We  have  moved  the  discussion  on 
other  studies  in  former  4.001  to  4.00C3 
and  have  expanded  the  discussion  on 
the  use  of  echocardiograms  and 
radionuclide  studies.  Our  former  criteria 
stated  that  the  results  of  these  tests  are 
considered  but  are  not  determinative. 
The  new  final  criteria  explain  that  there 
are  several  imaging  techniques. 
including  two-dimensional 
echocardiography,  which  can  provide  a 
reUable  estimate  of  ejection  fraction. 
Purdiasa  of  these  tests  is  now  permitted 
in  seleded  cases:  for  example,  when  the 
available  evidence  is  not  adequate  to 
assess  the  severity  of  ventricuiar 
dysfunction  or  myocardial  ischemia.  In 
response  to  a  comment,  however,  we 
have  added  a  clause  to  the  last  sentence 
of  the  first  paragraph  of  the  section 
reminding  adjudicators  that  purchase  of 
these  tests  is  permitted  only  when  the 
daim  cannot  he  favorably  decided  on 
any  other  basis. 

In  addition  to  the  foregoing  new 
clause,  there  are  two  other  changes  in 
final  4.0OC3  from  the  NPRM.  We  added 
a  new  second  paragraph  in  response  to 
comments  about  the  value  of  the 
measurement  of  aerobic  capacity  by 
oxygen  uptake  during  maximal  exerdse 
rather  than  estimation  of  aerobic 
capadty  from  the  level  of  exerdse 
attainea  (i.e.,  speed  and  grade  of 
treadmill  exerdse  test)  without 
measurement  of  oxygen  consumption. 
In  the  third  paragraph  of  the  final  rule 
(the  second  paragraph  in  the  NPRM),  we 
added  a  reference  to  "silent"  ischemia 
at  the  end  of  the  first  sentence.  We 
explain  our  reasons  for  these  revisions 
in  the  pubUc  comments  section  of  this 
preamble. 

Final  4.D0C4,  on  cardiac 
catheteriration.  replaces  and  updates 
the  rules  that  were  in  4.00H1  of  the 
former  listings.  There  are  two  technical 
changes  in  the  final  rules  from  the 
NPRM.  We  deleted  the  parenthetical 
statement  "(by  catheter)"  from  the 
heading  in  4.00C4a  because  coronary 
arteriography  is  always  performed  by 
catheter,  tnerefore,  the  parenthetical 
statement  was  redundant  and  could 
have  been  confusing.  In  the  heading  of 
4.00C4b,  we  changed  the  parenthetical 
statement  to  "(by  angiography)."  The 
language  means  the  same  thing  as  "by 
catheter"  but  is  more  current 
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4.00D    Treatment  and  Relationship  to 
Functional  Status 

We  have  revised  the  heading  of  final 
4.00D  to,  'Treatment  and  relationship  to 
hmctional  status,"  so  that  it  has  the 
same  title  as  the  corresponding  section 
in  part  B.  104. OOC.  The  change  is 
nonsubstantive,  and  it  is  made  only  for 
consistency.  This  is  also  true  of  the 
deletion  of  the  parenthetical  phrase, 
"medical,  surgical,  or  prescribed 
program  of  progressive  physical 
activity,"  from  the  heading;  the 
language  still  appears  in  the  body  of 
4.00D1  and  was,  therefore,  merely 
redundant  in  the  heading.  As  part  of  our 
response  to  several  comments  that  led 
us  to  focus  the  discussions  more  on  the 
listing  level  and  the  need  to  consider  all 
relevant  evidence,  we  have  also 
incorporated  into  final  4.00D1  the 
guidance  we  proposed  in  104. OOC  of 
partB. 

Final  4.00D  also  continues  to  state,  as 
in  the  NPRM,  that  evaluation  should 
usually  be  deferred  for  a  period  of  up  to 
3  months  to  assess  the  effect  of 
treatment.  We  added  that  the  3  months 
will  be  from  the  date  of  treatment  to 
clarify  when  the  deferral  period  begins. 
However,  in  response  to  pubUc 
comments,  we  have  clarified  final 
4.00D1  to  state  that  evaluation  need  not 
be  deferred  if  the  claim  can  be  favorably 
decided  based  on  the  available 
evidence.  We  deleted  the  4.00D2  we  had 
proposed  in  the  NPRM  in  response  to 
public  comments  that  asked  us  to 
remove  the  absolute  requirement  for 
exercise  test  evidence.  In  final  4.00D2 
(which  was  designated  as  4.00D3  in  the 
NPRM),  we  expand  the  criteria  formerly 
in  4.00J  for  evaluation  3  months  after 
cardiac  surgery  and  provide  guides  for 
evaluation  postangioplasty. 

For  the  above  reasons,  we  renumbered 
proposed  4.00D4  as  final  4.00D3.  In 
final  4.00D3,  which  addresses  cardiac 
transplantation,  we  deleted  the  second 
sentence,  which  would  have  required  us 
to  obtain  records  of  endocardial  biopsies 
performed  during  the  first  few  months 
after  the  transplant.  We  agreed  with 
commenters  who  pointed  out  that, 
inasmuch  as  an  individual  is  considered 
disabled  under  listing  4.09  for  1  year 
following  transplant,  these  early  records 
are  unnecessary.  We  have  also  corrected 
the  cross-reference  at  the  end  of  the 
section,  which  was  to  §416.994(c)(l)(i) 
in  the  NPRM,  to  §  416.994{b)(l)(i);  there 
is  no  longer  a  §416.994(c)(l)(i)  in  our 
rules. 

4.00E    Clinical  Syndromes 

In  final  4.00E,  we  address  the  clinical 
syndromes  formerly  discussed  in  4.00B, 
C,  D,  E  and  K.  In  4.00E1,  we  have  added 


a  discussion  on  chronic  heart  failure 
with  and  without  congestion.  Because 
congestion  (fluid  retention)  is  now  often 
controlled  by  potent  diiu^tic 
medications,  we  eliminated  the 
requirement  for  the  presence  of 
congestion  at  the  time  of  adjudication, 
We  now  clarify  that  either  there  is  or 
has  been  congestion,  but  it  need  not  be 
present  at  the  time  of  adjudication.  We 
also  moved  the  material  on 
"hypertensive  vascular  disease" 
formerly  in  4. OOC  to  4.00E2  and  updated 
the  terminology  to  the  more 
comprehensive  term,  "hypertensive 
cardiovascular  disease."  In  response  to 
a  comment  from  a  physician,  we 
expanded  the  guidance  in  final  4.00Ela 
to  indicate  that  chronic  heart  failure 
may  be  manifested  by  pulmonary 
congestion,  systemic  congestion,  or 
both.  There  are  no  other  changes  from 
the  NPRM  in  either  final  4.00E1  or 
4.00E2. 

Final  4.00E3,  on  ischemic  heart 
disease,  combines  and  expands  the 
gmdes  in  4.00D  and  E  of  die  former 
listings.  The  terminology  "chest  pain  of 
cardiac  origin"  has  been  reworded,  for 
clarity,  to  "discomfort  of  myocardial 
ischemic  origin."  This  revision  also 
recognizes  that  the  discomfort  may  be 
precipitated  by  emotion  as  well  as 
exertion.  Descriptions  of  noncoronary 
conditions  that  may  cause  ischemic 
discomfort  and  noncardiac  chest 
conditions  that  may  produce  symptoms 
mimicking  that  of  myocardial  ischemia 
have  been  added  to  help  in  the 
evaluation  of  chest  discomfort.  The  final 
section  also  indicates  that  chest 
discomfort  of  nonischemic  origin  may 
result  from  other  cardiac  conditions, 
such  as  pericarditis  and  mitral  valve 
prolapse. 

In  response  to  comments,  we  have 
made  two  changes  to  final  4.00E3  from 
the  NPRM.  We  added  a  new  4.00E3d, 
which  consists  of  a  single  sentence 
reminding  adjudicators  to  be  alert  to  the 
possibility  of  so-called  silent  ischemia 
or  that  the  individual  may  be  symptom- 
free  because  of  the  avoidance  of 
activities  that  bring  on  symptoms.  In 
final  4.00E3f,  we  added  "chest  wall 
syndrome"  to  the  list  of  noncardiac 
conditions  that  may  produce  symptoms 
mimicking  that  of  myocardial  ischemia. 
Aside  from  these  changes,  we  made  a 
few  minor  editorial  changes  (such  as  the 
insertion  of  commas,  combining 
paragraphs  into  one  paragraph,  and  the 
addition  of  the  missing  word  "and"  in 
the  second  sentence  of  4.00E3f)  that  do 
not  substantively  affect  the  final  rules. 

We  have  moved  the  discussion  of 
peripheral  arterial  disease  formerly  in 
4.00K  to  final  4.00E4.  The  final  rule  is 
the  same  as  the  NPRM  except  that,  in 


response  to  a  pubhc  comment,  we 
added  a  phrase  in  the  second  paragraph 
clarifying  that  the  ankle  and  brachial 
blood  pressiu^s  are  taken  in  the  supine 
position.  We  also  expanded  the  criteria 
for  the  Doppler  treadmill  exercise  test  in 
the  third  paragraph  to  permit  a  10 
percent  grade  as  well  as  a  12  percent 
grade.  We  made  a  nonsubstantive 
change  in  the  last  sentence  of  the  third 
paragraph  to  change  the  term 
"contraindicated"  to  "significant  risk" 
to  be  consistent  with  terminology  used 
in  these  regulations  in  §§  404.1519  and 
416.919.  We  explain  our  reasons  for 
adopting  these  comments  in  the  pubUc 
comments  section  of  this  preamble. 

4.02    Chronic  Heart  Failure 

This  listing  provides  criteria  for 
individuals  with  chronic  heart  failure 
resulting  in  functional  restrictions  that 
equate  with  NYHA  class  III  or  IV  despite 
a  regimen  of  prescribed  treatment. 
Because  heart  enlargement  is  a  major 
component  of  these  Ustings,  we  have 
defined  cardiac  enlargement.  We  have 
also  changed  the  word  "congestive," 
which  was  in  the  title  of  former  listing 
4.02,  to  "chronic"  heart  failure  because 
the  conditions  covered  imder  this  listing 
are  not  necessarily  required  to  be 
associated  with  congestion.  The  final 
rule,  vmlike  the  former  rule,  also 
requires  that  the  individual  be  on  a 
treatment  regimen  prescribed  by  a 
treating  source.  Because  overt  fluid 
retention  is  now  often  medically 
controlled  at  rest,  even  in  the  presence 
of  chronic  failure,  we  have  removed  the 
requirement  that  peripheral  or 
pulmonary  edema  be  present  on 
physical  or  laboratory  examination.  We 
nave  also  added  a  listing  (final  Usting 
4.02B]  that  may  be  met  with  marked 
exercise  intolerance,  as  demonstrated  by 
Inability  to  exercise  on  a  treadmill  at  a 
workload  equivalent  of  5  METS  or  less 
due  to  symptoms  of  chronic  heart 
failure,  or  the  need  to  terminate  exercise 
because  of  certain  clinical  findings, 
together  with  functional  restrictions 
equivalent  to  the  NYHA  class  III  level. 

We  have  revised  final  listing  4.02, 
largely  in  response  to  public  comments 
on  the  NPRM.  In  the  opening  paragraph 
of  final  Usting  4.02,  we  have  deleted  die 
phrase,  "any  specified  etiology,"  in 
order  to  include  Idiopathic  chronic 
heart  failure  under  the  listing.  We  also 
added  a  cross-reference  to  4.00A  for 
those  individuals  who  do  not  have  a 
regimen  of  prescribed  treatment.  As  we 
have  stated  above,  we  removed  the 
references  to  the  NYHA  functional 
classifications  in  listings  4.02A  and  B 
and  replaced  them  with  narrative 
descriptions  of  the  criteria.  We  also 
reorganized  the  listings  so  that  the 
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objective  medical  criteria  are  presented 
first,  followed  by  the  hinctional  criteria, 
consistent  with  other  Ustings  in 
appendix  1;  this  does  not  change  the 
content  of  the  Ustings,  only  tl:eir  order 
of  presentation,  hi  listing  4.02A,  we 
replaced  the  cross-reference  to  4.00C3, 
which  d'ies  not  define  cardiomegaly  but 
only  discusses  appropriate  imaging 
techniques,  with  more  expUcit  examples 
of  how  cardiomegaly  can  be 
demonstrated  on  x-ray  or  two- 
dimensional  echocardiography. 

In  the  oi>ening  paragraph  of^final 
listing  4.02B,  we  replaced  the  phrase, 
"reduced  global  ejection  fraction,"  with 
the  phrase,  "left  ventricular  ejection 
fraction  of  30  percent  or  less."  The 
phrase  "global  ejection  fraction"  is 
outdated  medical  terminology  which 
means  the  same  thing  as  "left 
ventricular  ejection  fraction."  The 
requirement  of  30  percent  or  less 
removes  any  uncertainty  about  the 
criterion  and  is  the  same  criterion  as  in 
listing  4.04B.  hi  final  listing  4.02B1,  we 
re\'ised  the  language  that  was  in  listing 
4.02B2  of  the  NPRM  in  response  to 
comments  that  demonstrated  to  us  that 
it  was  unclear;  the  revisions  are  not  a 
substantive  change,  but  a  clarification  of 
the  proposed  rules.  This  includes  the 
replacement  of  the  phrase  "markedly 
symptomatic  exercise  intolerance"  with 
a  clearer  statement  expUcitly  requiring 
the  inabihty  to  exercise  at  the  5-MET 
level  or  less  on  an  exercise  test  because 
of  symptoms  or  specific  clinical 
findings.  We  also  added  a  criterion  for 
three  or  more  multiform  beats  in  final 
listing  4.02Bla  in  response  to  a 
comment. 

Final  fisting  4.02C  is  the  same  as  in 
the  NPRM,  except  that  we  redesignated 
it  as  paragraph  C  of  the  fisting.  The 
designation  as  paragraph  D  in  the  NPRM 
was  an  error,  inasmuch  as  there  were 
only  three  paragraphs  In  the  listing. 

4.03  Hypertensive  Cardiovascular 
Disease 

We  have  changed  the  title  of  this 
listing  from  the  former.  "Hypertensive 
vascular  disease,"  but  have  made  no 
change  in  the  content.  There  is  no 
change  from  the  NPRM. 

4.04  Ischemic  Heart  Disease 

The  listing  4.04A  criteria  on 
evaluating  ischemic  heart  disease  when 
there  is  a  recent  exercise  test  of  record 
have  been  amended  to  exclude 
nonspecific  rhythm/conduction 
disturbance  and  expanded  to  include 
blood  pressure  response  and  imaging 
techniques  in  cvurent  use.  When  an 
exercise  test  has  not  been  performed 
and  cannot  be  purchased  because 
performance  of  the  test  would  present  a 


significant  risk  to  the  individual,  final 
listings  4.04B  and  C  may  apply.  Listings 
4.04B  and  C  are  also  descriptive  of 
individuals  who  may  be  too  impaired  to 
perform  exercise,  but  who  are 
symptomatic  on  normal  activity.  The 
new  fisting  4.04B  and  C  criteria  require 
demonstration  of  cardiac  functional  loss 
resulting  from  heart  disease. 

hi  response  to  comments,  we  have 
made  a  number  of  changes  from  the 
NPRM  in  the  final  listing,  hi  the 
opening  paragraph  of  the  listing,  we 
deleted  the  phrase,  "occurring 
repeatedly,"  because  we  agreed  with  a 
commenter  who  pointed  out  that  the 
frequency  of  chest  discomfort  should 
not  be  a  decisive  issue  inasmuch  as 
many  people  structure  their  lives  so  as 
to  avoid  chest  discomfort.  The  relevant 
issue  is  their  functional  fimitaUons;  that 
is.  the  level  of  exertion  at  which  they 
would  have  chest  discomfort  if  they 
were  to  make  the  attempt.  We  also 
added  a  cross-reference  to  4.00A  for 
those  individuals  who  do  not  have  a 
regimen  of  prescribed  treatment. 

As  in  final  listing  4.02.  we  removed 
the  references  to  the  NYHA  functional 
classifications  in  listings  4.04B  and  C 
and  replaced  them  with  narrative 
descriptions  of  the  criteria.  We  also 
reorganized  these  listings  so  that  the 
objective  medical  criteria  are  presented 
first,  followed  by  the  functional  criteria, 
consistent  with  the  changes  in  final 
listing  4.02  and  other  listings  in 
appendix  1. 

There  are  no  substantive  changes  in 
final  listing  4. 04 A  bx>m  the  NPRM.  The 
only  change  is  that  we  corrected  the 
word  "unsloping"  in  listing  4.04A2.  to 
"upsloping."  This  was  only  a 
typographical  error. 

In  addition  to  the  changes  aheady 
noted,  we  have  revised  final  listing 
4.04B  so  that  its  functional  criterion  is 
at  the  level  of  NYHA  functional  class  III 
instead  of  the  proposed  class  fV.  In 
addition,  we  revised  final  listing  4.04C 
so  that  its  objective  medical  criterion  is 
now  only  angiiigraphy,  instead  of  the 
proposed  angiography  and  an  ejection 
fraction.  We  agreed  with  those 
commenters  who  pointed  out  that 
proposed  fisting  4.04C  described  an 
unusual  fact  pattern  that  would  rarely 
be  met  and  that,  for  individuals  who  are 
at  risk  for  exercise  testing,  the 
restrictions  associated  with  NYHA 
functional  class  III  together  vdth 
documented  chest  discomfort  and  the 
required  objective  medical  findings 
should  be  enough  to  estabUsh  disability 
at  the  fisting  level.  There  are  no  other 
changes  from  the  NPRM  in  final  fistings 
4.04B  and  C. 


4.05  Recurrent  Arrbythofiias 
Listing  4.05  has  beon  expanded.  The 

new  criteria  specify  that  arrhythmias 
related  to  reversible  causes  are  excluded 
from  the  listing  and  add  a  requirement 
that  resting  or  ambulatory  (Holter) 
electrocardiography  demonstrating  the 
arrhythmia  be  coincident  with  the 
occurrence  of  syncope  or  near  sjmcope. 
The  only  change  from  the  proposed  rule 
is  that,  in  respon.se  to  a  comment,  we 
added  "near  syncope"  to  the  symptoms 
that  may  satisfy  the  criteria  of  the 
listing.  ; 

4.06  Symptomatic  Congenital  Heart 
Disease 

We  have  added  a  new  fisting  4.06  on 
congenital  heart  disease  because  more 
individuals  with  this  condition  are 
living  into  adulthood.  In  response  to 
comments,  and  for  technical  reasons 
described  in  the  public  comments 
section  of  this  preamble,  we  deleted  all 
specific  references  to  functioning  from 
the  final  listing.  As  we  explain  later,  the 
final  criteria  are  sufficiently  severe  that 
the  functional  limitations  are  implicit  in 
the  fisting  and  need  not  be  stated  as 
separate  criteria. 

Other  changes  from  the  NPRM  are  in 
final  fistings  4.06A2  and  4.06B.  To  make 
these  fistings  consistent  with  the  final 
(and  proposed)  childhood  listing 
104.06A1,  we  have  added  the  criterion 
in  fisting  4.06A2  of  arterial  O2 
saturation  of  less  than  90  percent  in 
room  air.  In  4.06A2  and  4.06B.  we  have 
revised  the  arterial  PO2  to  60  Torr  or 
less  and  deleted  the  altitude 
adjustments.  These  criteria  are  also 
relevant  to  the  evaluation  of  cyanotic 
heart  disease  in  adults.  Finally  for 
consistency  with  the  language  of  part  B 
and  for  clarity,  we  added  the  word 
"Secondary"  to  final  fisting  4.06E  to 
make  it  the  same  as  final  fisting 
104.06D. 

4  07    Valvular  Heart  Disease  or  Other 
Stenotic  Defects,  or  Vahular 
Regurgitation 

The  new  listing  provides  references  to 
other  listings  to  be  used  to  evaluate 
valvular  heart  disease  or  other  stenotic 
defects  or  valvular  regurgitation.  It 
replaces  former  listing  4.09.  We 
expanded  the  scope  of  this  listing  in 
response  to  a  comment  about  proposed 
fisting  104. 06F  in  part  B  (final  listing 
104. 06E)  which  was  also  relevant  to  the 
adult  rules.  We  explain  our  reasons  for 
this  revision  in  the  public  comments 
section  of  this  preamble. 

4.08    Cardiomyopathies 

This  listing  provides  references  to 
other  listings  to  be  used  to  evaluate 
cardiomyopathies.  It  replaces  former 
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listing  4.09.  The  final  rule  is  the  same 
as  the  NPRM. 

4.09  Cardiac  Transplantation 

This  is  a  new  Usting  providing  for  a 
finding  of  disability  for  1  year  following 
a  heart  transplant.  We  made  minor 
editorial  revisions  to  the  NPRM  to 
conform  final  Ustings  4.09  and  104.09. 
These  revisions  do  not  substantively 
change  the  final  rule  from  the  proposed 
rule  but  only  provide  consistency 
between  part  A  and  part  B. 

4.10  Aneurysm  of  Aorta  or  Major 
Branches 

This  Usting  replaces  former  listing 
4.11,  and  has  been  broadened  to 
encompass  all  neurological 
complications  from  aneurysm,  not  just 
syncopal  episodes.  We  have  also  added 
a  hst  of  common  causes  of  aneurysms. 
Except  for  a  minor  editorial  change,  the 
listing  is  substantively  the  same  as  the 
proposed  rule. 

4.11  Chronic  Venous  Insufficiency 

This  final  Usting  replaces  former 
Usting  4.12  for  chronic  venous 
Insufficiency  of  a  lower  extremity.  In 
response  to  a  comment,  we  revised  the 
final  rule  to  provide  for  a  finding  of 
"meets"  when  the  individual  has 
chronic  venous  insufficiency  of  a  lower 
extremity  with  incompetency  or 
obstruction  of  the  deep  venous  system, 
resulting  in  either  extensive  brawny 
edema  (final  Usting  4.11A],  or  a 
combination  of  superficial  varicosities, 
stasis  dermatitis,  and  recxurent  or 
persistent  ulceration  which  has  not 
healed  following  at  least  3  months  of 
prescribed  medical  or  surgical  therapy 
(final  Usting  4.1  IB).  We  explain  our 
reasons  for  this  revision  in  the  pubUc 
comments  section  of  this  preamble. 

4.12  Periph eral  Arterial  Disease 

This  final  listing  replaces  former 
Usting  4.13.  The  final  Usting  describes 
listing-level  disability  from  peripheral 
arterial  disease  as  a  result  of 
intermittent  claudication  or  amputation 
at  or  above  the  tarsal  region.  The  final 
rule  is  the  same  as  the  proposed  rule 
except  that  we  added  the  phrase  "at  the 
ankle"  in  final  Usting  4.12B2  before  the 
word  "and"  to  clarify  the  distinction 
between  the  tests  in  listings  4.12B1  and 
,B2.  The  systoUc  blood  pressure  ratio  in 
listing  4.12B1  is  based  on  a  comparison 
of  blood  pressures  taken  at  the  ankle 
and  the  arm,  whereas  the  ratio  in  listing 
4.12B2  is  based  on  two  ankle  readings. 
This  is  not  a  change  from  the  NPRM  but 
a  clarification  of  the  meaning  of  a  rule 
that  has  been  in  our  listings  for  many 
years. 


Revisions  to  Part  B  (Childhood  Portion) 
of  Appendix  1 

104.00    Preface 

We  have  revised  and  expanded  the 
introductory  material  to  improve  and 
faciUtate  its  use.  In  response  to 
comments,  we  have  made  a  number  of 
changes  in  this  section,  detailed  below. 
Because  one  general  comment  expressed 
a  concern  that  we  had  not  explained  our 
reasons  for  proposing  the  changes  to 
this  section  of  die  listings,  we  now 
provide  these  explanations.  In  some 
instances,  while  providing  these 
explanations  in  response  to  the 
comments,  we  realized  that  the 
information  in  104.00  could  be  more 
clearly  and  comprehensively  presented 
and,  in  a  few  instances,  that  it  could  be 
made  more  consistent  with  statements 
in  4.00  of  the  adult  rules;  we,  therefore, 
made  appropriate  revisions.  We  explain 
all  of  these  revisions  below  or  in  the 
public  comments  section. 

104.00A    Introduction 

We  have  made  a  number  of  revisions 
from  the  NPRM  in  final  104.00A  in 
response  to  comments  and  to  maintain 
consistency  with  the  adult  rules.  In  the 
first  paragraph,  we  continue  to 
emphasize  that  cardiovascidar  disorders 
and  impairments  must  be  substantiated 
on  the  basis  of  medical  evidence. 
However,  we  have  revised  the  paragraph 
to  mirror  more  closely  the  first 
paragraph  of  final  4.00A  of  the  adult 
rules,  primarily  by  incorporating  into 
the  first  paragraph  statements  that  were 
in  subsequent  paragraphs  of  the  NPRM. 
The  new  paragraph  incorporates  the 
statement  that  was  in  the  second 
sentence  of  the  third  paragraph  of 
104.00A  in  the  NPRM,  that  the  criteria 
in  the  listings  are  based  on  medical 
evidence  consisting  of  signs,  symptoms, 
and  laboratory  test  abnormaUties,  but 
that  it  is  also  important  to  consider  the 
child's  response  to  treatment.  It  also 
Includes  the  second  sentence  of  the 
fourth  paragraph  of  the  NPRM,  which 
requires  a  longitudinal  record  of  at  least 
3  months;  however,  as  in  the  final  adult 
rules,  we  have  added  a  statement  in  the 
final  rules  that  this  is  unnecessary  if  the 
claim  can  be  decided  favorably  on  the 
basis  of  the  existing  evidence.  In 
addition,  because  of  the  importance  of 
specialization  in  childhood 
cardiovascular  disease,  we  have  added  a 
statement  that  reasonable  efforts  should 
be  made  to  ensure  review  by  a  program 
physician  speciaUzing  in  the  evaluation 
of  childhood  cardiovascular  disease  or 
by  a  qualified  pediatrician;  this 
language  is  adapted  from  section  5036 
of  Public  Law  101-508,  the  Chnnibus 
Budget  Reconciliation  Act  of  1990  (now 


incorporated  at  section  1614(a)(3)(H)  of 
the  Act),  and  merely  reflects  our  current 
poUcy. 

Because  not  all  forms  of  cardiac 
disease  are  necessarily  disabling,  the 
second  paragraph  provides  examples  of 
congenital  and  acquired  heart 
conditions  that  can  firequently  be 
associated  v«th  disabUng  impairments 
during  childhood.  The  second 
paragraph  of  final  104. OOA  is  the  same 
as  in  the  NTRM.  except  that  we 
corrected  typographical  errors.  We 
deleted  the  third  paragraph  of  the 
NPRM  because  we  moved  its  sentences 
to  other  paragraphs:  We  moved  the  first 
sentence,  on  evidence,  to  the  first 
paragraph  of  104.00B.  the  section  on 
docimientation;  as  we  have  already 
stated,  we  moved  the  second  sentence, 
describing  the  medical  basis  of  the 
listings,  to  the  first  paragraph  of 
104.00A. 

We  revised,  expanded,  and  clarified 
the  fourth  paragraph  of  the  NPRM  (the 
third  paragraph  of  fiinal  104.00A).  We 
moved  the  second  sentence  of  the 
NPRM  to  the  first  paragraph.  We  also 
expanded  the  discussion  in  this 
paragraph  about  the  adverse  effects  of 
cardiovascular  impairments  on  other 
body  systems  because  it  could  have 
been  misleading.  The  paragraph  we 
proposed  could  have  suggested  that 
cardiovascular  impairments  may  affect 
only  growth  and  development  in 
children  or  cause  mentsJ  retardation, 
when  in  fact  they  can  have  other 
adverse  effects  involving  other  body 
systems.  Our  intent  in  providing  this 
paragraph  was  to  highlight  the  fact  that 
mental  retardation  and  impairments  of 
growth  and  development  can  result 
from  cardiovascular  impairments  to 
ensure  that  these  particular 
manifestations  are  not  overlooked. 
However,  because  we  are  also 
concerned  that  other  conditions  should 
not  be  overlooked,  we  have  expanded 
the  paragraph  to  state  that 
cardiovascular  impairments,  especially 
chronic  heart  failure  and  congenital 
heart  disease,  may  result  in  impairments 
in  other  body  systems  including,  but  not 
Umited  to,  growth,  neurological,  and 
mental;  therefore,  evaluation  should 
include  a  consideration  of  the  adverse 
effects  of  cardiovascular  impairment  in 
all  relevant  body  systems.  We  then 
continue  to  highlight  the  importance  of 
considering  the  effects  on  a  child's 
growth  and  development  or  mental 
functioning,  as  described  under  the 
growth  impairment  (100.00). 
neurological  (111.00),  and  mental 
retardation  (112.05)  Ustings. 

In  the  final  rules,  we  have  also  added 
three  paragraphs  to  make  the  preface  to 
the  childhood  Ustings  consistent  with 
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the  preface  to  the  adult  listings,  and  to 
minimize  the  need  to  cross-refer  to  the 
adult  rules.  The  fourth  and  fifth 
paragraphs  of  final  104. OOA  emphasize 
the  importance  of  establishing  a 
longitudinal  treatment  record  when 
possible,  or  of  creating  a  longitudinal 
record  when  there  has  not  been  any 
treafnicnt.  hi  the  fourth  paragraph,  we 
have  used  much  of  the  same  language 
that  is  in  the  second  paragraph  of  final 
4. OOA  of  the  adult  rules,  but  have  not 
included  discussions  of  factors  (such  as 
cardiac  insult)  that  are  generally  not 
relevant  to  children.  The  new  final  sixth 
paragraph  emphasizes  the  importance  of 
considering  equivalence  and.  if 
necessary  when  there  is  a  claim  for  SSI 
benefits  under  title  XVI,  performing  an   " 
individualized  functional  assessment 
whenever  a  child  does  not  have  an 
impairment  that  meets  or  equals  a 
listing.  This  paragraph  replaces  the  fifth 
paragraph  of  the  NPRM.  which  we 
deleted  in  response  to  a  public 
comment. 

104.00B    Documentation 

Final  104. OOB  addresses 
documentation  requirements,  with 
emphasis  on  obtaining  medical 
evidence  from  sources  experienced  in 
providing  pediatric  cardiac  services. 
Reference  is  made  to  obtaining  results  of 
studies  which  may  have  been  performed 
using  technologies,  e.g.,  two- 
dimensional  and  Doppler 
echocardiography,  exercise  testing,  and 
radionuclide  ventriculograms,  for 
evaluating  the  presence  and  severity  of 
cardiovascular  disorders.  We  also  state 
explicitly  that  we  will  not  purchase 
cardiac  catheterization  studies;  this  is 
because  such  procedures  involve  risk  to 
the  claimant.  However,  we  emphasize 
the  importance  of  requesting  data  and 
reports  of  cardiac  catheterization  and 
other  tests,  when  they  are  available. 

We  revised  the  heading  of  this  section 
from  the  NPRM  (which  said. 
"Documentation  and  Evaluation")  so 
that  it  is  the  same  as  the  corresponding 
heading  in  the  adult  rules  and  because 
this  section  does  not,  in  fact,  discuss 
evaluation.  For  consistency  with  the 
adult  rules,  we  also  deleted  the 
proposed  first  sentence  and  replaced  it 
with  the  sentence  we  had  proposed  as 
the  first  sentence  of  the  third  paragraph 
of  104.00A.  slightly  revised  for  context 
and  to  be  consistent  with  the  language 
of  the  adult  rules.  We  also  added  a 
cross-reference  to  part  A.  4.00C1  at  the 
end  of  the  first  paragraph  to  indicate 
that  the  same  basic  evidentiary 
requirements  apply  to  ECG  tracings  for 
children  as  for  adults.  We  had 
inadvertently  omitted  this  cross- 
reference  in  the  NPRM.  and  its  addition 


merely  makes  the  paragraph  consistent 
with  the  format  we  follow  in  the  second 
paragraph  of  the  section. 

In  response  to  a  comment,  we  have 
also  added  a  new  second  sentence  to  the 
second  paragraph  of  final  104. OOB, 
"Documentation,"  providing  procedural 
guidance  on  when  the  purchase  of  an 
ambulatory  ECG  may  be  appropriate. 
Also  in  response  to  a  comment,  we  have 
added  a  third  paragraph  that  discusses 
generally  when  exercise  testing  may  be 
useful  in  evaluating  children  with 
arrhythmias  or  chronic  heart  failure. 
The  new  paragraph  provides  that 
exercise  testing  for  children,  while 
increasingly  used,  is  still  less  frequently 
indicated  in  children  than  in  adults  and 
can  rarely  be  performed  on  children 
who  are  under  6  years  of  age.  It  may 
only  be  purchased  if  the  case  cannot  be 
decided  based  on  the  available  evidence 
and,  if  it  is  purchased,  must  be 
performed  at  a  specialty  center  for 
pediatric  cardiology  or  other  facility 
qualified  to  perform  exercise  testing  for 
children.  We  also  included  a  paragraph 
for  consistency  with  the  aduh  rules  that 
indicates  that  purchased  exercise  tests 
should  be  performed  using  a  generally 
accepted  protocol  consistent  with  the 
prevailing  state  of  medical  knowledge 
and  clinical  practice;  that  risk  should  be 
assessed  for  children;  and  that  the  same 
general  guidelines  on  risk  factors  for 
aduhs  in  4.00C2c  apply  to  children. 

104.00C    Treatment  and  Relationship 
to  Functional  Status;  104. OOD 
Congenital  Heart  Disease 

Final  104.00  C  and  D  provide 
guidelines  to  be  used  in  the  evaluation 
of  infants  and  children  with  congenital 
heart  disease  under  final  listing 
104. 06H.  as  well  as  general  guidance  on 
the  relationship  of  treatment  to 
functional  status.  Final  listing  104.06H 
was  proposed  listing  104. 06A.  We 
explain  our  reasons  for  moving  it  to  the 
end  of  the  listing  under  the  summary  of 
provisions  to  listing  104.06.  below.  For 
the  same  reasons  given  under  the 
summary  of  provisions  for  4, OOD  of  part 
A,  we  revised  the  heading  of  final 
104.00C  fi-om  that  in  the  NTRM  so  that 
it  is  identical  to  4. OOD  of  the  aduU  rules. 
We  also  incorporated  the  provisions  of 
4.00D1  into  the  first  paragraph  of  final 
104. OOC  to  make  clear  that  this 
important  information  about  the  need  to 
establish  a  longitudinal  record  also 
applies  to  children,  unless  a  favorable 
decision  is  possible  based  on  the 
available  evidence.  Because  we  added 
the  exception  for  decisions  favorable  to 
the  claimant,  we  deleted  the  word, 
"however."  from  the  beginning  of  the 
first  sentence  of  the  second  paragraph 
for  context. 


In  response  to  comments  we  have 
received,  we  also  expanded  the 
discussions  in  final  104. OOC  and  D  to 
clarify  their  meaning.  In  the  second 
paragraph  of  final  104. OOC,  we  state  our 
original  intent  that  "the  most  life- 
tlireatening  forms  of  congenital  heart 
disease  and  cardiac  impairment"  are 
exemplified  by  the  conditions  named  in 
104. OOD;  therefore,  these  conditions,  or 
conditions  of  equivalent  severity,  are 
the  kinds  of  conditions  contemplated  by 
final  listing  104. 06H.  We  also  make 
clear  that  these  are  conditions  for  which 
life-saving  surgery  must  be  performed 
within  the  first  year  of  life.  We  then 
provide  more  detail  about  why  these 
conditions  are  disabling  under  the 
listing.  This  is  because  they  are  so 
severe  that,  even  with  surger>'.  we 
would  expect  them  to  continue  to  be 
disabling  for  a  period  of  at  least  12 
months,  as  required  by  the  Act,  because 
of  residual  impairment  after  surgen,'.  the 
recovery  time  after  surgery,  or  a 
combination  of  both  factors.  We  do  not 
intend  any  of  these  revisions  to  be  a 
substantive  change  from  the  rules  we 
proposed. 

In  the  third  paragraph  of  final 
104. OOC,  we  replaced  the  ambiguous 
references  to  the  "specified  period"  of 
time,  with  the  actual  time  periods  set 
forth  in  final  listings  104. 06H  and 
104.09.  We  also  revised  the  last 
sentence  of  the  paragraph  because  it 
contained  inaccurate  and  incorrect 
information.  We  revised  the  general 
statement  about  continuing  disabihty 
evaluation  because  it  was  an  inaccurate 
statement  of  our  medical  improvement 
review  standard  in  §  416.994a.  which 
requires  a  finding  of  medical 
improvement  based  on  symptoms,  signs, 
and  laboratory  findings,  and  a  finding 
whether  any  medical  improvement  is 
"related  to  the  ability  to  work"  before 
consideration  of  whether  the  residual 
impairment  is  still  disabling.  The 
revised  language  now  more  closely 
follows  the  statement  in  final  4.00D4  of 
the  adult  rules  that,  "continuing 
disability  evaluation  will  be  based  upon 
residual  impairment  as  shown  by 
symptoms,  signs,  and  laboratory 
findings,"  and  then  cross-refers  to  the 
appropriate  rules  for  continuing 
disability  review. 

We  also  revised  the  cross-references  at 
the  end  of  104. OOC  because  they  were 
incorrect.  The  appropriate  rule  for 
evaluating  continuing  disability  in 
children  will  usually  be  §  416.994a; 
moreover,  there  is  no  longer  a 
§416.994(c)(l)(i)  in  our  current  rules. 
We  have,  therefore,  revised  the  cross- 
references  to  refer  more  generally  to  the 
three  rules  that  might  apply: 
§§  416.994a,  404.1594.  and  416.994.  The 
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last  two  rules  usually  apply  to  adults, 
but  there  will  be  cases  in  which  our 
continuing  di8abilit>'  review  occurs 
when  the  person  is  over  age  18.  Also, 
even  though  these  listings  apply  to  all 
people  under  age  18.  the  continuing 
disabihty  review  process  in  §  404.1594 
apphes  to  children  seeking  child's 
insxirance  benefits  based  on  disability 
under  title  II. 

We  deleted  the  first  paragraph  of 
proposed  104. OOD  because  it  was 
redundant  of  the  discussions  in 
104. OOC.  In  the  first  and  second 
paragraphs  of  final  104. OOD  (which  were 
the  second  and  third  paragraphs  in  the 
NPRM),  we  made  minor  editorial 
changes  to  clarify  that  the  named 
conditions  are  only  examples  of  the 
kinds  of  conditions  discussed  in  final 
104.00C  and  final  fisting  104.06H.  We 
also  added  the  modifier  "Usting-level" 
before  the  word  "impairment"  in  the 
opening  clause  of  the  first  paragraph. 
Clearly,  there  are  less  severe 
impairments  than  the  fife-threatening 
conditions  named  in  104.00D  which 
would  cause  impairment;  therefore,  the 
addition  of  the  phrase  only  corrects  an 
ambiguous  use  of  the  word 
"impairment."  For  the  same  reason,  we 
added  the  same  modifier  before  the 
word  "impairment"  in  the  second  and 
third  sentences  of  the  third  paragraph  of 
final  104. OOD  (the  fifth  paragraph  in  the 
NPRM).  We  also  broadened  the  scope  of 
the  final  second  paragraph  of  the  section 
to  encompass  up-to-date  treatment 
modalities.  We  now  indicate  that  the 
conditions  named  may  require  multiple 
surgical  interventions  (as  in  the  NPRMl, 
but  that  they  may  also  involve  only  one 
surgery  but  require  other  significant 
treatments  after  siirgery,  such  as 
multiple  cardiac  catheterization 
procedures,  which  are  now  being  used 
more  frequently  in  infants. 

We  deleted  the  proposed  fourth 
paragraph,  regarding  patent  ductus 
arteriosus,  in  response  to  a  comment 
which  pointed  out  that  the  condition  is 
not  of  the  level  of  severity  contemplated 
by  final  fisting  104. 06H;  this  comment 
also  led  us  to  clarify  final  104. OOC  and 
D  to  indicate  more  clearly  the  kinds  of 
conditions  that  are  contemplated. 
Finally,  in  the  third  sentence  of  the 
third  paragraph  of  the  final  rule  (the 
fifth  paragraph  of  the  NPRMl  we  added 
a  parenthetical  statement  clarifying  that 
the  guidance  about  lower  levels  of 
pulmonary  artery  pressure  "in  the 
absence  of  such  a  defect"  refers  to 
primary  pulmonary  hypertension,  or  to 
some  connective  tissue  disorders  with 
cardiopulmonary  involvement  and 
pulmonary  vasculctf  destruction,  such  as 
systemic  lupus  erythematosus. 


1 04 .  OOE    Chronic  Heart  Failure 

Final  104.00E,  "Chronic  heart 
failure,"  emphasizes  the  clinical  and 
laboratory  findings  that  document  the 
existence  of  chronic  heart  failure,  and 
describes  symptoms  of  the  impairment 
in  infants  and  children.  The  use  of 
imaging  techniques  is  cited  in 
demonstrating  the  presence  of 
cardiomegaly  or  ventricular 
dysfunction. 

We  made  a  number  of  changes  and 
additions  in  response  to  public 
comments.  We  expanded  the  first 
paragraph  of  the  section  to  restore 
mention  of  some  of  the  symptoms  from 
former  listing  104.02  and  to  include 
some  of  the  guidance  we  had  originally 
proposed  for  inclusion  in  fisting  104.02. 
In  the  second  paragraph,  we  also 
deleted  our  reference  to  radionuclide 
studies  (formerly  in  the  last  sentence  of 
the  proposed  rule),  which  are  rarely 
performed  on  children,  and  replaced  the 
examples  with  references  to  two- 
dimensional  or  Doppler 
echocardiography,  two  common 
imaging  t^cnniques,  and  added  a 
reference  to  standards  for  measuring 
cardiomegaly  using  echocardiography. 
We  also  restored  the  rule  that  was  in 
former  104. OOC  regarding  the  use  of 
roentgenography  (x-rays)  to  determine 
cardiomegaly,  which  we  had  proposed 
to  delete  because  it  is  now  an 
uncommon  practice  for  this  purpose 
and  below  the  modem  standard  of  care 
for  children  with  chronic  heart  failure. 
For  this  reason,  we  also  now  require 
that  findings  of  cardiomegaly  on  chest 
x-ray  also  be  accompanied  by  other 
findings  demonstrating  chronic  heart 
failure;  we  have  also  provided  a 
reference  for  the  evaluation  of 
enlargement  using  appropriate  imaging 
techniques  and  have  made  minor 
revisions  to  update  the  rules.  Wa 
explain  our  reasons  for  these  changes  in 
more  detail  in  the  pubfic  comments 
section  of  this  preamble. 

In  addition,  we  made  two 
nonsubstantive,  editorial  revisions  in 
the  section  for  clarity.  In  the  first 
sentence  of  the  section,  we  added  the 
phrase  "in  infants  and  children"  to 
make  clear  that  the  guidance  in  that 
sentence  appfies  to  all  children,  not  just 
infants.  Inasmuch  as  the  other  two 
sentences  in  the  paragraph  are  about 
infants,  we  were  concerned  that  people 
understand  that  we  had  not  overlooked 
older  children.  In  the  first  sentence  of 
the  second  paragraph  (which  was  the 
last  sentence  of  the  proposed  section  in 
the  NPRM),  we  deleted  the  phrase,  "can 
be,"  because  it  was  ambiguous.  Our 
intent  was  to  give  examples  of  kinds  of 
imaging  techniques  that  could  be  used 


to  demonstrate  manifestations  of 
chronic  heart  failure,  not  to  state  that 
imaging  techniques  were  only  one 
alternative  for  demonstrating  the 
manifestations. 

1 04 .  OOF    Valvular  Heart  Disease 

Final  104. OOF,  "Valvular  heart 
disease,"  describes  the  circumstances 
under  which  a  fisting-level  impairment 
is  likely  to  be  present  and  the  necessary 
documentation  requirements.  In  the  first 
sentence,  we  added  the  phrase  "or  other 
source  of  record,"  after  "treating 
soiuDe."  This  is  a  technical  correction 
that  is  required  because  of  final  rules  we 
published  after  we  published  this 
NPRM  ("Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence,"  56  FR  36932,  August  1. 
1991).  Under  §§404.1502  and  416.902. 
the  term  "source  of  record"  is  a  more 
inclusive  term  that  includes  both 
treating  sources  and  other  sources,  such 
as  hospitals,  clinics,  or  other  medical 
sources  that  have  provided  an 
individual  with  treatment  or  evaluation. 
If  the  results  of  angiography  are 
available  from  such  sources,  we  will,  of 
course,  try  to  get  them. 

As  in  final  104.00C  and  D,  we  added 
the  phrase  "fisting-level"  before  the 
word  "impairment"  in  the  second 
sentence  of  the  section.  We  also  added 
"arrhythmias"  to  the  fist  of  possible 
outcomes  of  valvular  heart  disease  that 
could  result  in  listing-level 
impairments.  This,  too,  is  a  technical 
correction,  inasmuch  as  arrhythmias  are 
included  in  the  fisting  that  corresponds 
to  this  section,  final  fisting  104.07.  For 
clarity,  we  deleted  the  qualifying 
reference  to  "prepubertal  children,  age 
16  years  or  less"  that  was  at  the  end  of 
the  proposed  paragraph.  In  fact,  this 
guidance  appfies  to  all  children,  up  to 
age  18.  Finally,  for  consistency  vdth  the 
adult  rules,  we  have  added  the  same 
guidance  that  appears  in  the  first 
sentence  of  final  4.00D2,  that  the  usual 
time  for  adequate  assessment  of  the 
results  of  treatment  after  valvular 
surgery  is  3  months. 

104. OOC    Rheumatic  Heart  Disease 

This  section  renumbers  and  retitles 
former  104. OOE  on  rheumatic  fever.  We 
made  two  changes  from  the  NPRM 
language.  We  deleted  the  phrase  "as 
used  in  this  section,"  because  it  is 
superfluous;  the  deletion  does  not 
change  the  meaning  of  the  sentence  at 
all,  and  is,  therefore,  only  editorial.  We 
also  deleted  the  specific  reference  to  the 
1965  Jones  criteria  for  guidance  in  the 
diagnosis  of  rheumatic  fever.  This  is 
because  we  have  recently  become  aware 
that  a  new  revision  is  forthcoming  and 
we  want  the  fistings  to  be  as  up-to-date 
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as  possible.  We  replaced  the  reference 
with  a  general  requirement  to  use  the 
"current"  Jones  criteria. 

104.01  Category  of  Impairments, 
Cardiovascular 

The  revisions  to  the  part  B 
cardiovascular  listings  maintain 
structural  and  content  comparabihty 
with  part  A  to  the  extent  applicable.  As 
in  the  sections  of  104.00,  there  were  a 
few  instances  in  which  we  were  able  to 
incorporate  language  from  the  adult 
rules  into  the  listings  language  we 
proposed  in  the  NPRM  or  to  make  the 
same  or  similar  revisions  in  both  parts 
for  even  greater  consistency  between 
parts  A  and  B. 

104.02  Chronic  Heart  Failure 

As  in  the  adult  rules,  we  have 
removed  the  term  "congestive"  from  the 
heading  of  Hsting  104.02  and  replaced  it 
with  "chronic."  Because  of 
pharmacological  and  clinical  advances 
in  the  control  of  overt  pulmonary  and 
systemic  congestion  {fluid  retention), 
heart  failure  can  be  present  despite  the 
absence  of  congestive  signs. 

The  criteria  under  final  listing  104.02 
stress  the  importance  of  demonstrating 
functional  impairment.  However,  we 
also  require  the  presence  of  either 
cardiomegaly  or  ventricular 
dysfunction,  as  described  in  104.00E,  to 
demonstrate  the  presence  of  chronic 
heart  failure. 

We  have  revised  listing  104.02  of  the 
proposed  rules  in  response  to  pubUc 
comments.  Final  listing  104. 02A  is  now 
a  criterion  for  persistent  tachycardia  at 
rest,  and  final  listing  104. 02B  includes 
persistent  tachypnea  at  rest  or  markedly 
decreased  exercise  tolerance,  as  defined 
in  104. OOE  of  the  preface;  in  response  to 
the  comments,  we  also  includea  the 
tables  for  resting  tachycardia  and 
tachypnea  from  the  prior  rules.  Final 
listing  104. 02C  now  lists  recurrent 
arrhythmias  under  Hsting  104.02  in  lieu 
of  the  cross-reference  to  listing  104.02 
we  had  proposed  to  provide  in  the 
listing  for  arrhythmias,  104.05.  The 
addition  of  these  three  rules  also 
required  us  to  redesignate  the 
paragraphs  we  had  proposed  in  the 
NPRM. 

In  addition,  in  response  to  comments 
which  demonstrated  that  the  rules  could 
be  made  clearer  for  lay  readers,  we 
moved  some  of  the  requirements  of 
proposed  Usting  104. 02A,  which 
discussed  syinptomatology  and  severity, 
into  the  prefatory  discussion  in  104. OOE 
and  expanded  that  discussion.  We 
explain  all  of  these  changes  and  our 
reasons  for  them  in  the  pubhc 
comments  section  of  the  preamble. 


Final  listing  104. 02D  (proposed 
hstings  104. 02B  and  104. 02C)  provides 
for  the  evaluation  of  the  infant  and 
young  child  whose  major  manifestation 
of  chronic  heart  failure  is  a  growth 
distxu-bance.  In  a  technical  correction, 
we  revised  final  listings  104.02D1  and 
D2  because  proposed  listing  104. 02B 
was  unclear  and  illustrated  a  level  of 
severity  that  was  above  Usting-level.  We 
revised  final  hstings  104.02D2  and  D3  to 
provide  criteria  for  the  evaluation  of 
involuntary  weight  loss  or  failure  to 
gain  weight  at  an  appropriate  rate.  In 
this  way,  we  not  only  include  children 
who  have  stopped  gaining  weight  or 
lose  weight,  but  also  children  who  do 
not  gain  enough  weight.  We  also 
exphcitly  provide  for  the  possibihty  that 
a  child  will  actually  lose  weight.  Final 
hsting  104.02D3  (proposed  Usting 
104.02C)  provides  a  reference  to  the 
hsting  on  growth  impairment.  It  has 
been  included  to  permit  evaluation  of 
height  and  growth  failure  under  the 
cardiovascvdar  Usting.  In  a  technical 
clarification,  we  changed  the  reference 
in  final  Usting  104.02D3  from  a  specific 
reference  to  Ustings  100. 02A  and  B.  to 
a  general  reference  to  the  Ustings  in 
section  100.00.  In  this  way,  hsting 
104.02D3  will  remain  cxurent  when  we 
revise  the  growth  impairment  Ustings  in 
the  future. 

104.03    Hypertensive  Cardiovascular 
Disease 

The  final  Usting  is  essentially  the 
same  as  the  former  listing  except  that 
we  have  updated  final  Table  HI, 
"Elevated  Blood  Pressure,"  using  values 
currently  recommended  by  the 
American  Academy  of  Pediatrics  (see 
the  definition  of  "Significant 
Hypertension"  in  Table  5  of  the 
"GuideUnes  of  the  American  Academy 
of  Pediatrics;  Report  of  the  2d  Task 
Force  on  Blood  Pressure  Control  in 
Children— 1987,"  "Pediatrics,"  1987; 
79:1-25).  The  table  was  unnumbered  in 
the  NPRM  because  it  was  the  only  table 
in  the  proposed  rules.  Now  that  we  have 
restored  the  tables  for  tachycardia  at  rest 
and  tachypnea  at  rest  to  final  listing 
104.02,  we  have  restored  the 
designation  "Table  HI"  in  the  final 
rules.  In  response  to  a  comment,  we 
have  also  added  a  statement  in  the 
opening  paragraph  of  the  Usting 
clarifying  that  the  values  in  the  table  are 
equal  to  or  greater  than  the  95th 
percentile  for  age. 

104.05    Recurrent  Arrhythmias 

We  have  dropped  the  criteria  in 
former  Usting  104.05C  for  exercise 
intolerance  because,  if  present,  such 
intolerance  would  most  Ukely  be 
manifested  in  association  vn\h  chronic 


heart  failure  as  described  under  final 
Usting  104.02.  In  response  to  comments, 
we  have  revised  the  final  rule  to  state 
more  clearly  our  original  intent  and  to 
be  more  consistent  with  final  listing 
4.05,  the  corresponding  adult  rule.  Final 
listing  104.05  is  now  a  single  paragraph 
which  provides  that  recurrent 
arrhythmias  resulting  in  uncontrolled 
repeated  episodes  of  cardiac  syncope  or 
near  syncope  and  arrhythmia  despite 
prescribed  treatment,  including 
electronic  pacemaker,  and  documented 
by  resting  or  ambulatory  (Holter) 
electrocardiography  coincident  with  the 
occurrence  of  syncope  or  near  syncope 
will  meet  the  criteria  of  the  Usting.  As 
in  the  adult  rule,  we  now  include  near 
syncope  among  the  symptoms  that  will 
satisfy  the  requirements  of  the  listing. 
As  we  explain  in  more  detail  in  the 
pubUc  comments  section  of  this 
preamble,  we  removed  the  proposed 
criterion  in  listing  104. 05B  for  chronic 
heart  failure  that  meets  the  requirements 
of  Ustiug  104.02  and  instead  added  a 
criterion  of  arrhythmia  in  final  listing 
104. 02C  by  which  that  listing  can  be 
met.  We  also  moved  the  proposed 
criterion  in  listing  104. 05C,  for 
electronic  pacemaker  therapy,  into  the 
text  of  the  rule;  electronic  pacemaker 
therapy  is  merely  a  kind  of  treatment 
and,  therefore,  is  now  included  as  an 
example  of  treatment  that  must  be 
ineffectual  instead  of  as  a  separate 
criterion.  Our  intent  in  making  this 
revision  from  the  NPRM  is  not  to  raise 
the  severity  of  the  listing  but  to  clarify 
our  original  meaning  and  to  ensure  that 
the  rule  is  medically  correct. 

104.06    Congenital  Heart  Disease 

Final  listing  104.06  (former  listing 
104.04)  is  renamed  "Congenital  heart 
disease"  because  it  is  to  be  used  for  both 
cyanotic  and  acyanotic  congenital 
conditions.  The  term  "palliative"  as 
applied  to  cardiac  impairment  or 
surgical  procedures  is  no  longer 
particularly  meaningful  in  evaluating 
impairment  severity.  For  this  reason,  the 
former  listing  104. 04A  criterion,  which 
referred  to  palliative  sUrgery,  has  been 
omitted  from  the  final  listing. 

In  a  nonsubstantive,  editorial  change 
from  the  \TRM,  we  reorganized  the 
paragraphs  of  final  listing  104.06  to 
move  proposed  listing  104. 06A  to  the 
end  of  the  listing,  as  final  Usting 
104. 06H.  We  did  this  because  proposed 
listing  104. 06A  specifies  that  it  is 
confined  to  infants  under  age  1,  but  the 
subsequent  listings  in  the  proposed 
rules  did  not  state  that  they  apply  to 
children  of  all  ages.  Therefore,  if  the 
listing  for  infants  under  age  1  came  first, 
it  would  not  be  clear  that  the 
subsequent  Ustings  (i.e.,  proposed 
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listings  104. 06B  through  H)  were 
applicable  to  all  children,  regardless  of 
their  age.  By  redesignating  proposed 
listings  104. 06B  through  H  as  final 
listings  104. 06A  through  G  in  the  final 
rules  and  placing  the  infant  listing  last, 
there  will  be  no  possibility  of  ambiguity 
or  misunderstanding  about  the 
applicability  of  the  first  seven  criteria  in 
the  listing. 

The  criteria  under  final  listing 
104.06A  (proposed  Usting  104. 06B) 
represent  criteria  that  were  previously 
included  imder  Ustings  104. 04B  and  C. 
Cardiac  syncope,  formerly  in  listing 
104.07,  is  in  final  hstings  104.06A3  and 
104.05.  In  keeping  with  our  revisions  to 
ensure  comparability  between  the  adult 
and  childhood  listings,  we  revised  the 
NPRM  nonsubstantively.  to  reflect  more 
closely  listing  4.06A  in  part  A.  We  now 
clarify  that  final  listing  104. 06A  is  for 
the  evaluation  of  cyanotic  heart  disease. 
We  also  reversed  the  order  of 
subparagraphs  1  and  2  io  that  they  are 
in  the  same  order  as  the  corresponjjing 
rules  in  adult  Listing  4.06A.  Because  we 
now  include  reference  to  cyanosis  in  the 
opening  statement  of  final  listing 
104. 06A,  and  because  this  hsting 
includes  both  cyanotic  and  noncyanotic 
heart  disease,  we  replaced  the  word 
"cyanosis"  with  the  more  medically 
accurate  "hypoxemia"  in  final  Usting 
104.06A4.  Also,  in  response  to  a 
comment  about  our  omission  of  the 
former  listing  104.08  criterion  for 
hemoptysis  in  proposed  listing  104. 06D. 
we  have  deleted  the  criterion  for 
recurrent  hemoptysis  in  final  Usting 
104.06A3.  We  explain  our  reasons  for 
this  deletion  in  the  public  comments 
section  of  this  preamble. 

Final  listings  104.06B,  C.  D,  and  E  are 
included  to  maintain  content 
comparability  vdth  part  A,  Usting  4.06. 
In  final  Usting  104. 06B  (proposed  listing 
104. 06C).  we  added  the  phrase,  "with 
evidence  of  ventricular  dysfunction,"  as 
in  the  corresponding  adult  rule,  final 
Usting  4.06C.  The  former  Usting  for 
hemoptysis  (104.08)  has  been  deleted 
for  reasons  we  explain  in  the  public 
comments  section  of  this  preamble;  this 
very  severe  manifestation  will  be 
evaluated  under  final  listing  104. 06D  or 
other  appropriate  listings.  We  also 
explain  why  we  no  longer  include  the 
finding  of  bronchial  collaterals  in  the 
Usting  in  the  public  comments  section. 
In  response  to  a  comment,  we  revised 
final  listing  104. 06E  (proposed  listing 
104. 06F)  to  include  other  stenotic 
defects  as  well  as  valvular  stenosis  and 
to  make  the  listing  consistent  with  the 
corresponding  adult  listing,  final  Usting 
4.07.  Final  Usting  104. 06F  is  a  new 
criterion  that  has  been  included  to 
evaluate  manifestations  of  symptomatic 


acyanotic  congenital  heart  disease  with 
ventricular  dysfunction;  we  did  not 
make  any  changes  from  the  NPRM.  In 
final  Usting  104. 06G,  we  revised  the 
reference  to  growth  impairment  in 
Usting  100.02  to  a  more  general 
reference  to  the  Ustings  in  100.00  in 
anticipation  of  futiufl  revisions  to  those 
Ustings. 

The  revised  surgical  criterion  in  final 
listing  104. 06H  permits  more 
appropriate  evaluation  of  Ufe- 
threatening  cardiac  impairment.  In 
response  to  a  pubUc  comment,  we  have 
revised  the  criteria  in  this  section  to 
better  express  our  original  intent  and  to 
make  the  listing  more  equitable.  The 
final  rule  provides  that  a  child  who 
meets  this  Usting  will  be  considered 
under  a  disability  for  12  months  after 
siu^ery;  children  with  impairments  that 
were  expected  to  result  in  death  before 
age  1,  who  have  not  had  surgery,  and 
who  have,  in  fact,  siuvived  to  age  1  will 
be  considered  for  review  at  age  1.  The 
rule  is  confined  to  infants  under  12 
months  of  age  because  the  majority  of 
congenital  conditions  described  are 
known  to  result  in  Ufe-threatening 
cardiac  impairment  or  death  within  that 
time  period.  Twelve  months  is  an 
appropriate  period  of  time  at  which  to 
consider  continuing  disability  review 
because  it  allows  most  infants  the 
necessary  postoperative  time  for 
stabilization  and  resumption  of 
expected  growth  and  development 
patterns  for  age.  Because  of  this 
response  to  the  comment,  we  also  made 
a  similar  change  in  listing  104.09, 
"Cardiac  transplantation."  We  provide  a 
more  in-depth  explanation  of  our 
reasons  for  these  revisions  of  the 
proposed  rules  in  the  public  comments 
section  of  this  preamble. 

104.07  Valvular  Heart  Disease  or 
Other  Stenotic  Defects,  or  Valvular 
Regurgitation 

This  new  listing  provides  cross- 
reference  Ustings  for  the  evaluation  of 
valvular  or  other  stenotic  defects,  or 
valvular  regurgitation,  and  a  criterion 
for  critical  aortic  stenosis  in  infants.  The 
criteria  of  former  listing  104.07  have 
been  moved  to  final  Ustings  104.05  and 
104.06A3.  In  response  to  a  comment 
about  final  Usting  104. 06E,  we 
expanded  the  scope  of  the  proposed 
listing  by  making  it  consistent  with  the 
revisions  to  final  Ustings  4.06  and 
104.06E. 

104.08  Cardiomyopa  thies 

This  new  category  provides  criteria 
for  use  of  the  results  of  imaging 
techniques  and  provides  references  to 
other  relevant  Ustings  for  evaluating 


function  in  cardiomyopathy.  The  final 
listing  is  unchanged  from  the  NPRM. 

104.09    Cardiac  Transplantation 

Children  who  have  had  heart 
transplants  will  be  considered  disabled 
for  1  year  after  surgery.  We  deleted  the 
proposed  criterion  "or  until  age  24 
months,  whichever  is  the  later  event," 
for  the  same  reason  we  revised  final 
104.06H;  i.e.,  because  of  the  comment 
which  pointed  out  that  the  proposed 
rule  was  inequitable.  We  explain  our 
reasons  for  making  this  revision  in  more 
detail  in  the  public  comments  section  of 
this  preamble.  We  also  made  slight 
revisions  to  this  section  in  order  to 
parallel  the  adult  rules.  These  revisions 
are  only  editorial. 

104.13  Chronic  Rheumatic  Fever  or 
Rheumatic  Heart  Disease 

This  listing  was  former  Usting  104.09 
We  have  added  a  provision  for  finding 
a  child  disabled  for  18  months  after 
established  onset  of  the  impairment 
when  the  specified  medical  findings  are 
present. 

We  made  two  revisions  to  proposed 
Usting  104. ISA.  In  response  to  a 
comment,  we  restored  the  example  of 
ECG  findings  to  the  listing.  We  also 
added  a  cross-reference  to  the  example 
of  cardiomegaly  in  104.00E.  The  former 
Usting  had  included  such  a  cross- 
reference,  but  it  was  to  the  section  of  the 
preface  that  discussed  cardiomegaly  on 
x-ray.  The  NPRM,  therefore,  did  not 
include  the  cross-reference  because  we 
had  proposed  to  delete  that  section  of 
the  preface.  Because  we  have  restored 
the  guidance  in  104. OOE,  we  also 
restored  the  cross-reference. 

104.14  Hyperlipidemia 

We  have  added  this  new  listing 
because  there  are  forms  of  this  disorder 
that  can  result  in  major  organ 
complications  and  cause  disabling 
impairment  or  early  death.  The  final 
rule  is  the  same  as  the  proposed  rule. 

104.15  Kawasaki  Syndrome 

In  response  to  a  comment  from  a 
major  medical  organization,  we  have 
added  a  Usting  for  Kawasaki  syndrome. 
The  final  listing  includes  major,  listing- 
level  cardiovascular  manifestations  of 
the  disorder. 

Public  Comments 

FoUowing  the  publication  of  the 
NPRM  in  the  Federal  Register,  we 
received  24  letters  containing  comments 
pertaining  to  the  changes  we  proposed. 
Ten  of  these  letters  came  from 
individuals  and  Government  agencies, 
both  State  and  Federal,  whose 
responsibilities  require  them  to  make 
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disability  detenninations  involving 
cardiovascular  impairments  under  titles 
II  and  XVI  of  the  Act.  Eight  of  the  letters 
wen  from  legal  services  organizations 
or  advocacy  groups.  State  and  city  legal 
departments,  and  individual  lawyers. 
The  remaining  six  letters  came  from 
medical  associations,  a  hospital,  and 
other  medical  professionals. 

We  carefully  considered  all  of  the 
comments  and  have  adopted  many  of 
the  recommendations  made  by  the 
commenters.  These  changes  are 
identified  in  the  following  discussion  of 
issues  that  were  raised  in  the  comments. 

A  number  of  the  comments  were  quite 
long  and  detailed.  Of  necessity, 
therefore,  we  have  condensed, 
summarized,  or  paraphrased  them. 
However,  we  have  tried  to  respond 
adequately  to  the  substantive  comments 
we  received. 

For  ease  of  reference,  we  have 
organized  the  comments  and  responses 
as  follows.  We  first  address  general 
comments,  i.e.,  comments  that  are  either 
about  the  rules  as  a  whole  or  that  apply 
to  more  than  one  section  of  the  rules. 
We  then  address  the  remaining 
comments,  which  pertain  to  specific 
sections  of  the  rules.  The  section 
references  in  the  headings  below  refer  to 
the  final  rules.  In  those  instances  in 
which  we  changed  the  section  numbers 
or  headings  in  the  final  rules,  we 
provide  both  the  NPRM  and  final 
references  in  the  text  of  the  comment 
and  response. 

General  Comments 

3-Month  Guideline 

Comment:  We  received  seven 
comments  about  the  3-month  guidelines 
in  proposed  4.00A,  4.00C2d,  and  4.00D. 
Four  of  the  commenters  thought  that 
this  was  a  "blanket  rule"  which  would 
require  delay  in  the  adjudication  of  a 
class  of  claims  or  imnecessary  delay  of 
many  claims.  Three  of  the  commenters 
pointed  out  that  the  deferral  would  have 
no  practical  effect  in  many  SSI  claims 
because  many  SSI  claimants  will  receive 
little  or  no  treatment;  therefore,  there 
will  be  little  or  no  additional  evidence 
even  if  we  were  to  wait  3  months.  One 
commenter  said  that  delay  in  some 
cases  would  be  imwarranted  because  3 
months  will  have  already  elapsed  before 
the  date  of  adjudication.  The  same 
commenter  pointed  out  that  deferral 
would  not  be  necessary  in  some  of  the 
most  serious  cases  because  it  will  be 
clear  that  the  claimant  is  disabled.  This 
commenter  suggested  that  we  revise  the 
rules  to  provide  that  deferral  of 
adjudication  is  never  appropriate 
without  a  specific  reason  particular  to 
the  individual's  case.  One  medical 


organization  supported  this  guideline, 
stating  that  it  was  welcome  to  "those  of 
us  in  the  field  of  cardiac  rehabihtation." 

Response:  We  have  not  deleted  the  3- 
month  guidelines,  but  we  have  clarified 
the  rules  in  response  to  the  comments. 
We  never  intended  to  create  a  "class"  of 
claimants  who  would  be  treated 
differently  from  other  claimants.  The 
requirement  for  a  longitudinal  record  in 
cardiovascular  cases  is  consistent  with 
our  rules  for  evaluating  all  t\'pes  of 
impairments,  not  only  cardiovascular 
impairments.  We  need  a  longitudinal 
record  to  establish  the  severity  and 
duration  of  most  impairments, 
especially  those  that  may  be  amenable 
to  treatment. 

We  provided  a  specific  time  guideline 
in  the  cardiovascular  rules  because 
many  individuals  with  cardiovascular 
impairments  have  sudden  onset  of  their 
impairments,  have  luidergone  surgery, 
or  have  impairments  that  will  improve 
with  treatment;  in  all  three  instances, 
they  may  recover  in  a  relatively  short 
time.  We.  therefore,  must  have  some 
indication  that  the  individual  will  be 
disabled  for  12  months,  and  we  believe 
that  a  3-month  recovery  period  is  the 
minimum  amount  of  time  needed  to 
demonstrate  whether  there  will  be  a 
significant  recovery.  We  also  did  not 
intend  to  have  the  3-month  guideline  be 
an  invariable  rule  and  accordingly  we 
used  qualifying  phrases,  such  as 
"usually"  and  "whenever  there  is  such 
evidence,"  in  the  proposed  rules. 

However,  in  response  to  the 
comments  we  have  clarified  4.00A  and 
104.00A  by  stating  specifically  that  the 
reason  we  require  3  months  of  evidence 
is  to  establish  a  longitudinal  picture  of 
the  individual's  impairment(s),  in  terms 
of  medical  severity,  functioning,  and 
symptomatology.  We  also  explain  that, 
for  the  same  reasons,  a  longitudinal 
record  is  important  even  when  the 
individual  has  not  received  ongoing 
treatment.  We  have  also  added  explicit 
statements  to  final  4.00A,  4.00C,  and 
4.00D  in  part  A,  and  104.00A  and 
104.00C  in  part  B,  that  it  is  not 
necessary  to  defer  issuing  a 
determination  or  decision  on  a  claim 
when  the  available  evidence  establishes 
that  the  claimant  is  disabled. 

The  fact  that  an  individual  may  have 
no  treating  source  does  not  mean  that 
we  cannot  establish  a  longitudinal 
clinical  record.  If  necessary,  we  may 
purchase  a  consultative  examination  for 
comparison  with  earlier  evidence. 
However,  in  response  to  the  comments, 
we  have  added  a  new  third  paragraph  in 
final  4.00A  to  address  this  concern. 

Finally,  the  commenter  v/ho  noted 
that  many  claimants  will  have  already 
established  a  3-month  history  was 


correct.  For  exactly  that  reason,  we  do 
not  beheve  that  the  3-month  guideline 
is  especially  onerous  or  that  it  will 
result  in  many  delays  in  adjudication. 
The  final  rules  do  not  say  (nor  did  the 
NPRM)  that  adjudicators  should  defer 
claims  for  an  additional  3  months,  only 
that  they  should  establish  a  3-month 
record.  Indeed,  we  expect  that  even 
when  deferral  is  necessary,  we  will 
rarely  have  to  defer  the  claim  for  a  full 
3  months  because  some  time  will 
necessarily  have  passed  by  the  time  of 
adjudication. 

New  York  Heart  Association  Functional 
Classification 

Comment:  We  received  several 
comments  about  our  use  of  the  New 
York  Heart  Association  (NYHA) 
functional  criteria  in  proposed  adult 
hstings  4.02,  4.04,  and  4.06.  One 
commenter  said  that  the  criteria  are 
vague  and  believed  that  we  would 
misapply  them  to  the  detriment  of 
claimants.  Another  commenter  said 
that,  in  the  majority  of  cases,  treating 
sources  do  not  use  the  NYHA 
classifications.  Another  commenter  was 
concerned  about  how  to  use  the 
classifications  when  the  individual's 
impairment  fluctuates,  saying  that  it  is 
unreahstic  to  presume  that  some 
patients  will  remain  in  one 
classification.  Two  commenters  were 
concerned  about  how  we  would  develop 
evidence  and  weigh  treating  source 
opinions  about  the  classification. 

One  commenter  said  that  the  criteria 
were  in  a  publication  that  has  long  been 
out-of-print.  This  commenter,  and 
several  others,  thought  that,  at  a 
minimum,  we  should  include  the 
definitions  of  the  NYHA  classification 
levels  in  the  listings.  One  commenter. 
however,  pointed  out  that  if  the  NYHA 
alters  its  classification  standards  in  the 
future,  it  may  become  necessary  for  us 
to  revise  the  listings  that  employ  those 
standards. 

Finally,  two  commenters  were 
concerned  that  the  proposed  rules  failed 
to  include  the  NYHA  "therapeutic 
classifications."  One  of  these 
commenters  said  that  the  final 
regulations  must  at  least  recognize  the 
concept  behind  the  therapeutic 
classifications,  which  is  that  some 
individuals  must  restrict  their  activities 
for  reasons  of  medical  safety,  even 
though  they  are  technically  capable  of 
performing  more  exercise  than  is  safe  or 
medically  appropriate. 

Response:  We  adopted  the  comments 
by  removing  the  references  to  the  NVHA 
functional  classifications  from  final 
hstings  4.02  and  4.04  and  replacing 
them  with  explicit,  descriptive 
functional  criteria  based  on  the  NYHA 
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criteria,  and  by  removing  all  functional 
criteria  from  final  listing  4.06.  In  this 
way,  we  have  avoided  the  pitfalls 
pointed  out  by  the  commenters, 
although  we  do  not  believe  that  our 
proposed  use  of  the  classifications  was 
as  problematic  as  the  commenters  did. 

Cardiologists  have  used  the  NYHA 
functional  classifications  for  many 
years,  and  the  criteria  are  well 
understood  by  people  in  the  profession; 
this  undoubtedly  accounts  for  the  fact 
that  we  did  not  receive  any  comments 
from  physicians  or  medical 
organizations  about  our  proposal  to  use 
the  criteria.  Nevertheless,  we  agree  with 
the  commenters  that  there  are  a  number 
of  real  problems  that  could  arise  in  an 
adjudicatory  context  and,  on  balance, 
believe  that  the  most  straightforward 
solution  is  to  simply  state  exactly  what 
we  require  in  the  listings  themselves. 

As  we  have  explained  in  the  first 
section  of  this  preamble,  the  deletion  of 
the  references  to  the  NYHA  functional 
criteria  also  necessitated  a 
reorganization  of  the  rules  in  final 
listings  4.02  and  4.04.  This  is  not  a 
substantive  change;  we  merely 
reorganized  the  criteria  of  the  proposed 
rules  to  place  the  medical  criteria 
describing  the  hsted  medically 
determinable  impairments  first — as  in 
all  other  Ustings — followed  by  the 
expUcit  functional  criteria.  This 
organization  is  also  consistent  with  the 
organization  of  the  mental  UsUngs  in 
12.00  and  112.00,  as  well  as  several 
other  listings  that  include  disabling 
functional  consequences  among  their 
criteria. 

We  decided  to  delete  the  proposed 
functional  criteria  from  final  Usting  4.06 
for  several  reasons,  chiefly  because  they 
were  unnecessary,  hidividuals  whose 
impairments  demonstrate  the  findings 
in  final  hstings  4.06A,  4.06B,  and  4.06E 
have  impairments  that  will  cause  at 
least  NYHA  functional  class  III 
limitations.  Individuals  whose 
impairments  satisfy  the  criteria  in  the 
reference  listings,  final  hstings  4.06C 
and  4.06D,  already  have  impairments 
that  meet  the  requirements  of  other 
listings.  Therefore,  the  proposed 
functional  requirement  for  Usting  4.06 
was  at  best  redundant.  Also,  the 
proposed  requirement  for  functional 
class  in  "or  class  IV"  was  unnecessary 
for  logical  reasons:  Since  functional 
class  in  would  have  been  sufficient  to 
establish  disability  under  proposed 
listing  4.06,  a  person  who  had 
functional  limitations  equivalent  to 
class  rv  (i.e.,  symptoms  at  rest)  would 
have  had  an  impairment  that  was  more 
severe  than  was  necessary  to  meet  the 
requirements  of  this  Usting.  Finally, 
some  of  the  provisions  of  final  Usting 


4.06  are  the  same  as  provisions  in  final 
childhood  Usting  104.06,  which  does 
not  include  functional  criteria;  deletion 
of  the  functional  criteria  in  the  adult 
Usting  makes  the  corresponding  part  A 
and  part  B  Ustings  consistent  with  each 
other. 

We  did  not  include  the  NYHA 
therapeutic  classifications  in  the 
Ustings,  or  explicit  criteria  based  on  the 
therapeutic  classifications,  because  we 
believe  that  such  considerations  are 
generally  more  suitable  to  the 
assessment  of  residual  functional 
capacity.  However,  we  want  to  assure 
the  commenters  that  the  principle 
illustrated  by  the  therapeutic 
classifications  is  a  basic  principle  in  all 
of  our  disabiUty  evaluations.  It  has  long 
been  our  poUcy  that  vaUd  medical 
reasons  for  limiting  an  individual's  level 
of  exertion  (or  any  functioning, 
including  mental  functioning)  can  be 
sufficient  to  estabUsh  that  the 
individual  is  in  fact  limited  in  that 
capacity;  the  individual  need  not 
demonstrate  this  limitation  by  putting 
himself  or  herself  at  risk  in  order  to 
demonstrate  that  there  is  a  Umitation. 

As  to  the  comment  about  individuals 
whose  functional  status  changes  and 
who,  thus,  might  properly  be  classified 
in  more  than  one  of  the  NYHA  classes 
at  different  times,  it  is  our  poUcy  that  an 
individual  need  not  be  continuously 
Umited  to  the  degree  specified  in  order 
to  be  foimd  disabled.  This  is  one  of  the 
reasons  we  repeatedly  stress  the  need 
for  longitudinal  evidence,  which  will 
permit  our  adjudicators  to  draw 
conclusions  about  how  the  individual 
generally  functions,  over  time. 
Practically  speaking,  the  fact  that  an 
individual's  ability  to  function  may 
briefly  improve,  only  to  worsen  again,  is 
immaterial  to  the  determination  that  the 
individual  is  unable  to  work. 

Although  we  have  deleted  all 
references  to  the  NYHA  classifications 
as  listings  criteria,  we  have  retained  one 
reference  in  the  preface  to  the  Ustings. 
This  is  in  final  4.00C2c  of  the  preface, 
in  which  we  list  NYHA  class  IV  heart 
failure  as  a  risk  factor  miUtating  against 
the  purchase  of  an  exercise  test.  We 
believe  that  in  this  narrow  context  the 
use  of  the  term  is  sufficiently  clear. 

Exercise  Testing 

Comment:  Ten  commenters  strongly 
opposed  our  proposals  in  the  NPRM  for 
using  exercise  testing.  In  particular,  the 
commenters  opposed  proposed  4.00O2. 
which  would  have  required  treadmill 
exercise  testing  in  all  cases  in  which 
such  testing  was  not  medically 
contraindicated,  and  proposed  in 
4.00C2a,  which  stated  that  vaUd 
exercise  tests,  although  not  the 


exclusive  means  for  assessing  the 
severity  of  heart  disease,  should  be  the 
"primary  basis"  for  evaluating 
functional  capacity  under  the  Usting. 
One  commenter  said  that  the  proposed 
rules  would  result  in  exercise  testing 
that  was  unnecessary,  expensive,  and 
dangerous.  One  commenter  said  that  our 
statement  in  proposed  4.00C2a  that  the 
utility  of  exercise  testing  is  "well 
recognized"  would  further  improperly 
underscore  the  importance  of  exercise 
testing. 

Response:  We  adopted  the  comments 
asking  us  to  delete  the  reference  to  the 
primacy  of  exercise  testing  in  4.00C2a 
and  all  of  proposed  4.00D2.  As  we  have 
explained  above  in  the  explanation  of 
the  final  rules,  final  4.00C2a  is  now 
confined  to  a  discussion  of  when  to 
purchase  exercise  testing,  and  limits  the 
circumstances  in  which  purchase  will 
be  appropriate. 

The  commenters  offered  many 
arguments  for  removing  the  above- 
mentioned  references  in  proposed 
4.00C2a  and  4.00D2.  Because  we  have 
adopted  the  comments,  we  have  not 
summarized  all  of  the  comments  and 
arguments  here.  Most  of  those  who 
commented  on  this  aspect  of  the  final 
rule  pointed  out  that  our  statement  in 
proposed  4.00C2c  could  have  been 
misunderstood,  as  indeed  it  was  by 
most  of  these  commenters.  The 
commenters  assumed  that  our  statement 
that  treadmill  exercise  testing  would  be 
the  "primary  basis  for  evaluating 
functional  capacity  under  this  listing" 
meant  that  treadmill  testing  would  be 
the  primary  basis  for  assessing 
functioning  at  all  steps  of  the  sequential 
evaluation  process.  The  plain  language 
of  the  proposed  rule,  of  course,  did  not 
say  this,  but  was  confined  to  a 
discussion  of  whether  a  claim  could  be 
allowed  at  the  listings  step. 
Nevertheless,  the  comments  do 
demonstrate  that  there  were 
misunderstandings,  especially  because 
we  also  proposed  to  require  the 
purchase  of  exercise  testing  in  most 
cases. 

We  were  also  persuaded  by  the 
arguments  that  there  will  be  many  cases 
in  which  it  will  be  evident  that  the 
claimant  is  disabled,  obviating  the  need 
for — and  expense  of— exercise  testing. 
We  also  agreed  with  the  commenter 
who  pointed  out  that,  even  though  we 
require  consideration  of  exercise  testing 
in  the  context  of  the  entire  record,  the 
use  of  the  word  "primary"  in  the 
proposed  rules  could  have  been 
interpreted  as  an  instruction  to  our 
adjudicators  to  automatically  give  more 
weight  to  the  results  of  such  testing  than 
to  any  other  evidence;  such  an 
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instruction  would  be  contraiy  to  our 
policy. 

In  related  comments,  several 
commenters  suggested  that  we 
emphasize  in  the  final  rules  that 
exercise  testing  is  merely  one  tool  that 
physicians  use  to  evaluate  the  severity 
of  cardiac  disease,  and  that  the  proper 
evaluation  of  a  claim  for  Social  Security 
or  SSI  benefits  based  on  disabiUty 
requires  consideration  of  the  test  results 
in  the  context  of  all  the  relevant 
evidence.  As  we  have  explained  above 
in  the  explanation  of  the  final  rules,  we 
have  adopted  the  comment  by  adding  a 
statement  to  this  effect  in  4.00A  and 
4.00C2e(l)  of  the  final  rules.  Final  4.00A 
emphasizes  the  need  to  consider  all  of 
the  evidence;  the  fact  that  no  claim  may 
be  denied  solely  because  the  claimant's 
impairment(s)  does  not  meet  or  equal  in 
severity  the  requirements  of  a  listing; 
and  the  need  to  provide  an 
individualized  assessment  in  every  case. 
Final  4.00C2e(l)  emphasizes  the  need  to 
consider  exercise  test  results  in  the 
context  of  all  of  the  relevant  evidence. 
We  did  not  add  similar  statements  in 
4.00C2a  because  we  revised  it  to  change 
its  focus  to  the  purchase  of  exercise 
testing,  and  there  was  no  longer  a 
context  for  such  a  discussion  in  that 
section. 

We  did  not  agree  with  the  commenter 
who  said  that  our  purchase  of  exerdse 
tests  would  be  dangerous.  We  have 
many  safeguards  to  ensure  proper 
review  by  an  expert  physician  oefore  we 
will  purchase  such  testing.  We  have  also 
provided  a  detailed  methodology  for 
performing  the  tests  safely  and  in 
approved  facilities,  including  a 
requirement  for  supervision  of  the  test 
by  a  physician. 

We  also  did  not  agree  with  the 
comment  about  our  statement  of  the 
utiUty  of  exercise  testing  in  the  first 
sentence  of  proposed  4.00C2a;  although, 
we  did  revise  the  statement.  We  agreed 
with  those  commenters  who  referred  to 
the  information  supplied  by  the 
American  Medical  Association  and  the 
American  College  of  Cardiology  in  the 
joint  amicus  curiae  brief  these 
organizations  filed  with  the  U.S.  Court 
of  Appeals  in  New  York  in  the  case  of 
the  State  of  New  York  v.  SuUivan,  906 
F.2d  910  (2d  Cir.  1990),  that  treadmill 
exercise  testing  does  not  assess  all  types 
of  functioning  or  functioning  in 
different  environments.  We,  therefore, 
revised  4.00C2a  to  state  more  accurately 
that  it  is  well  recognized  by  medical 
experts  that  exercise  testing  is  the  best 
tool  currently  available  for  estimating 
aerobic  capacity. 

Comment:  Four  commenters,  quoting 
or  paraphrasing  the  district  court's 
decision  in  1989  In  the  State  of  New 


York  case,  stated  that  the  exercise  test 
is  not  a  valuable  tool  for  assessing 
disability  because  the  exercise  test 
results  in  a  misdiagnosis  of  ischemic 
heart  disease  more  than  one-third  of  the 
time.  They  also  cited  the  part  of  the 
court's  decision  that  noted  that,  in 
certain  circxmistances,  other  widely 
used  procedures  (e.g.,  the  exercise 
thedhum  test,  the  equiUbrium 
radionuclide  angiogram,  and 
angiography)  are  more  reliable  in 
measuring  the  severity  of  ischemic  heart 
disease. 

Three  of  these  commentere,  in 
identical  or  similar  language,  also 
asserted  that  the  propyosed  listings 
authorized  adjudicators  to  deny  benefits 
based  on  the  results  of  suboptimal 
exercise  tests.  Another  commenter 
stated  that  many  exercise  tests 
purchased  on  a  consultative  basis  are 
terminated  due  to  detoning  or 
hyperventilation  before  cardiovascular 
challenge  can  occur,  thus  rendering  the 
exercise  test  useless  for  evaluation  of 
cardiac  functioning. 

Response:  We  do  not  use  treadmill 
exercise  tests  to  diagnose  the  existence 
of  impairments;  we  use  them  to  estimate 
the  aerobic  capacity  of  individuals  and, 
hence,  as  a  test  of  a  certain  kind  of 
functional  capacity.  Indeed,  in  the 
preamble  in  the  NPRM.  we  stated  that 
we  proposed  to  remove  the  requirement 
for  a  targeted  heart  rate  because  "the 
proposed  listings  do  not  use  the  exercise 
test  for  diagnosis  but  rather  for 
functional  evaluation."  We  made  this 
statement  in  part  because  we  agree  with 
the  commenters  that  the  failure  to 
demonstrate  ischemia  on  an  ECG  does 
not  by  itself  estabUsh  that  the 
individual's  heart  is  normal;  however,  it 
is  evidence  of  the  exercise  test  level  that 
can  be  safely  performed  without 
triggering  ischemic  ST  changes  and. 
hence,  is  some  evidence  of  aerobic 
capacity.  Even  when  an  exercise  test  is 
negative,  it  still  provides  some 
information  about  the  individual's 
ability  to  exercise  to  the  level  achieved 
on  the  test. 

Although  we  agree  with  the 
commentere'  opinion  that  the  exercise 
thallium  test  is  the  best  method  for 
diagnosing  the  existence  of  ischemic 
heart  disease,  we  repeat  that  the  issue  in 
these  listings  is  not  one  of  diagnosis  but 
of  functioning.  We  also  agree  that  the 
other  tests  may  be  useful  for  evaluating 
the  severity  of  ischemic  heart  disease  in 
some  circumstances;  however,  they  are 
not  generally  more  reliable  than  the 
exercise  test  for  this  purpose.  For  this 
reason,  we  do  not  agree  that  they  belong 
in  our  hstings  as  alternative  criteria.  The 
Ustings  are  only  examples.  We  do  not 
attempt  to  state  every  possible  fact 


pattern  in  the  hstings;  that  is  the 
province  of  our  findings  that  claimants 
may  have  an  impairment  that  is  equal  in 
severity  to  a  listed  impairment. 

In  response  to  the  three  commenters 
who  asserted  that  the  proposed  rules 
would  permit  adjudicators  to  deny 
benefits  based  on  suboptimal  exercise 
tests,  we  have  stated  above  that  the 
failure  to  meet  or  equal  the 
requirements  of  a  hsting  is  never  a  basis 
for  denying  a  claim.  We  can  find 
nothing  in  the  proposed  rules,  or  in  the 
preamble  to  the  proposed  rules,  that 
could  have  led  the  commenters  to  draw 
this  conclusion.  The  results  of 
suboptimal  exercise  testing  are  only  one 
piece  of  evidence  that  we  must  consider 
in  the  context  of  the  entire  record. 

Comment:  Another  commenter  was 
concerned  that  the  proposed  rules 
would  "no  longer  prohibit  adjudicators 
from  relying  upon  suboptimal  exercise 
tests  in  determining  that  the  hsting  for 
ischemic  heart  disease  is  not  met."  The 
commenter  asserted  that  the  use  of 
suboptimal  tests  would  allow 
adjudicatora  to  conclude  "erroneously" 
that  a  listing  was  not  met.  and  that  our 
statement  in  the  preamble  that 
suboptimal  tests  are  a  useful  measure  of 
function  (56  FR  31267)  is  contradicted 
by  hsting  4.04,  which  does  not  permit 
adjudicators  to  consider  the  test  as  a 
sign  of  the  claimant's  limitations.  The 
commenter  said  that  the  listings  should 
be  changed  to  specifically  allow 
adjudicators  to  consider  the  inability  to 
complete  a  test  as  a  ground  for 
establishing  that  an  impairment  is  of 
hsting-level  severity,  as  is  done  in 
listing  4.02,  which  recognizes  that 
markedly  symptomatic  exercise 
intolerance  may  meet  that  hsting. 
Alternatively,  the  commenter 
recommended  that  the  listing  should 
exphcitly  state  that  the  inability  to 
complete  a  test  is  not  evidence  that  a 
person  is  bee  from  ischemic  heart 
disease.  A  similar  comment  added  that 
our  assurance  that  those  cases  that  do 
not  meet  the  hstings  could  be  allowed 
under  the  rules  for  equivalence  was  not 
persuasive  because  the  commenter  had 
seen  many  cases  in  which  this  had  not 
occurred. 

Response:  We  believe  that  the 
commenter  who  made  the  first  comment 
misunderstood  our  prior  rules  and  the 
statement  we  made  in  the  preamble  to 
the  proposed  rules  about  why  we 
deleted  the  requirement  for  attainment 
of  a  targeted  heart  rate.  An  impairment 
meets  a  listing  in  only  one  way:  by 
matching  exactly  the  criteria  in  that 
hsting.  Because  the  results  of 
suboptimal  exercise  tests  have  never 
been  criteria  in  our  listings,  they  cannot 
be — and  never  could  have  been — a  per 
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se  reason  for  finding  whether  a  person's 
impairment  met  or  did  not  meet  a 
listuig.  Thus,  the  listings  did  not 
"prohibit"  us  from  using  the  results  of 
suboptimal  exercise  tests  to  find  that  an 
impairment  did  not  meet  a  listing.  The 
only  question  in  any  "meets"  finding  is 
whether  the  person  has  presented 
evidence  that  satisfies  the  specific 
criteria  of  the  listing. 

As  we  have  explained  in  the 
preceding  response,  the  failure  of  a 
suboptimal  test  to  diagnose  coronary 
disease  does  not  mean  that  the  test 
results  are  without  use;  and  it  is  not  a 
"false  negative"  in  the  scientific  sense, 
because  we  are  not  using  the  exercise 
test  for  diagnosis.  This  is  not  a  new 
policy.  We  have  always  required  our 
adjudicators  to  consider  at  all  steps  in 
the  sequential  evaluation  process  all 
relevant  evidence  of  an  individual's 
functioning,  which  includes  failure  to 
complete  an  exercise  test. 

Nor  does  hsting  4.04  prohibit 
adjudicators  from  using  the  results  of 
suboptimal  or  negative  exercise  tests  as 
evidence  of  a  person's  aerobic 
functional  capacity.  It  is  faulty 
reasoning  to  conclude  that  we  do  not 
consider  the  impUcations  of  a  person's 
abiUty  to  function  on  a  suboptimal  or 
negative  exercise  test  because  we  do  not 
include  a  criterion  within  the  listing  for 
a  test  that  is  not  "positive."  All  this 
means  is  that  a  claimant  with  a 
suboptimal  or  negative  exercise  test 
cannot  have,  on  tLe  basis  of  that  test,  an 
impairment  that  "meets"  the 
requirements  of  those  listings  that 
include  exercise  tests  among  their 
criteria. 

We  did  not  adopt  the  suggestion  to 
add  a  criterion  to  final  listing  4.04 
which  would  permit  a  finding  of 
"meets"  the  listing  based  on  markedly 
symptomatic  exercise  intolerance.  The 
comraenter's  comparison  with  listing 
4.02  was  inapt.  In  proposed  hsting 
4.02B,  the  requirement  for  "markedly 
s>'inptomatic  exercise  Intolerance"  (the 
language  of  which  we  have  now  deleted 
in  oar  clarification  of  the  final  rule)  had 
to  be  associated  with  objective, 
demonstrable  chronic  heart  failure,  with 
cardiac  enlargement  or  ventricular 
dysfunction.  In  final  Usting  4.04A,  the 
listing  for  angina  demonstrated  by 
exercise  testing,  the  objective 
requirement  is  the  ECG  abnormality  or 
inability  to  maintain  adequate  blood 
pressure  on  exercise  to  support  the 
inference  that  symptoms  alleged  at  a 
low  level  of  exercise  may  be  attributed 
to  ischemia;  if  we  were  to  replace  it 
with  an  allegation  of  exercise 
intolerance,  the  listing  would  not  have 
any  objective  criteria.  Again,  this  does 
not  mean  that  an  individual  who  is 


actually  limited  by  his  or  her  ischemic 
heart  disease  despite  inability  to  "meet" 
this  listing  cannot  be  found  disabled. 
The  person  may  present  evidence 
demonstrating  equivalence  to  a  listing, 
or  by  establishing  a  residual  functional 
capacity  which  prevents  him  or  her 
from  working  at  past  work  and  other 
work.  Also,  exercise  intolerance  may  be 
indicative  of  a  noncardiac  condition 
that  may  alone  or  in  conjunction  with 
a  cardiac  impairment  render  a  p)erson 
disabled. 

Nevertheless,  we  find  reasonable  and 
helpful  the  commenter's  suggestion  that 
we  add  a  statement  to  the  listing  that  the 
ability  or  inability  to  complete  an 
exercise  test  is  not  evidence  that  a 
person  is  free  from  ischemic  heart 
disease.  We  believe,  however,  that  the 
statement  is  more  appropriate  in 
4.00C2e(l)  of  the  preface,  where  we 
discuss  evaluation  of  the  results  of 
exercise  testing.  We  have,  therefore, 
added  the  statement  as  a  new  second 
sentence  In  final  4.00C2e. 

Comment:  Four  commenters  referred 
to  the  amicus  curiae  brief  filed  in  the 
case  of  State  of  New  York  v.  Sullivan  by 
the  American  Medical  Association  and 
the  American  College  of  Cardioloey,  in 
which  it  was  argued  that  the  treadmill 
exercise  test  is  not  a  fair  measure  of 
stress  from  heat,  cold,  humidity, 
pollution,  altitude,  psychological 
pressvues,  or  other  work-related  stresses 
in  the  workplace.  The  brief  also  pointed 
out  that  in  me  workplace  a  person  may, 
for  example,  be  required  to  perform 
tasks  that  require  substantial  use  of  the 
arms.  Isometric  exertion  and  physical 
effort  that  is  sudden  or  prolong€>d,  and 
these  things  are  not  measured  by  the 
treadmill  exercise  test.  In  identical 
language,  two  of  the  commenters  said 
that  the  proposed  rules  demonstrated 
that  we  "continue  to  ignore  this  medical 
reahty." 

Response:  These  final  rules  are 
consistent  with  the  facts  presented  In 
the  amicus  curiae  brief.  As  the 
commenters  noted  in  their  quotes  from 
the  brief,  the  argument  presented  by  the 
two  medical  associations  discussed  the 
efficacy  of  the  treadmill  stress  test  as  the 
sole  or  primary  basis  for  estabUshing  a 
person's  abihty  to  work,  not  the 
propriety  of  our  use  of  the  treadmill 
exercise  test  in  our  listings.  Indeed,  we 
received  comments  on  the  NPRM  from 
both  medical  organizations,  and  neither 
of  them  objected  to  the  proposed  rules 
in  this  regard — in  fact,  no  physician 
advised  us  that  he  or  she  objected  to  this 
aspect  of  the  proposed  rules. 

However,  as  we  have  explained 
above,  we  have  revised  the  final  rules  to 
lessen  further  the  likelihood  that  they 
can  be  misinterpreted  to  mean  that  the 


treadmill  exercise  test  is  the  "primary" 
basis  for  assessing  "functioning" 
throughout  the  sequential  evaluation 
process.  We  have  also  revised  the  final 
rules  to  underscore  our  lonestanding 
policy  that  when  an  individual's 
impairment  does  not  meet  a  listing,  all 
relevant  evidence  must  be  considered  to 
determine  whether  the  Individual  is 
disabled.  It  is  in  the  residual  functional 
capacity  assessment  that  factors  are 
considered  such  as  the  effect  of  heat, 
cold,  humidity,  pollution,  altitude, 
psychological  pressures,  and  other 
work-related  stresses. 

Comment:  Four  commenters  also 
opposed  the  rule  that  listing  4.04,  for 
cardiac  ischemia,  could  not  be  "met" 
without  the  results  of  exercise  testing 
unless  the  individual  was  at  risk  for 
exercise.  The  commenters  said  that  this 
rule  prevents  consideration  of  other  test 
results,  such  as  echocardiograms  and 
angiograms,  tmder  the  listings.  Oii9  of 
the  commenters  said  that  the  listings 
must  state  that  the  criteria  in  listings 
4.04B  and  C  (the  Ustings  that  include 
echocardiography  and  angiography 
among  their  criteria)  can  be  met  even  if 
the  claimant  can  exercise  on  a  treadmill 
or  even  if  an  exercise  treadmill  test  is 
negative.  The  same  commenter  said  that 
4.00A  "instructs  adjudicators  to 
disregard"  evidence  of  other  tests,  the 
opinions  of  treating  physicians  and  the 
claimant's  pain,  and  that  the  listings  do 
not  permit  signs  or  symptoms  (such  as 
pain)  to  be  considered  as  the  basis  for 
proving  that  an  impairment  actually 
meets  a  listing. 

Response:  We  did  not  adopt  the 
comments,  except  to  the  extent  that  we 
included  language  in  the  new  fourth 
paragraph  of  final  4.00A  which  reminds 
adjudicators  that  the  listings  are  only 
examples  of  common  cardiovascular 
disorders  that  are  disabling.  The  listings 
are  intended  to  be  a  screening  device  by 
which  we  can  identify  and  allow  claims 
filed  by  the  most  obviously  disabled 
individuals;  they  are  not  an  all-inclusive 
list  of  disabilities  under  which  all 
individuals  must  be  found  disabled. 
Evan  though  echocardiography  can 
demonstrate  abnormahty  of  cardiac 
functioning,  and  coronary  angiography 
is  the  "gold  standard"  for  ascertaining 
the  presence  of  coronary  atherosclerosis, 
neither  of  these  tests  provides 
information  about  whether  any 
discovered  disease  is  directly  related  to 
or  predictive  of  functional  status  in  the 
way  that  a  positive  exercise  test  does. 

This  does  not  mean,  however,  that 
individuals  who  are  unable  to  exercise 
for  the  requisite  time  on  a  treadmill,  or 
individuals  who  have  negative  exercise 
tests  will  be  found  not  disabled.  All  it 
means  is  that  we  cannot  find  that  they 
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have  impairments  that  "meet"  the 
listings.  We  believe  that  our  revisions  to 
the  preface  have  clarified  that  such 
individuals  will  always  receive  the 
benefit  of  an  individualized  assessment 
that  considers  all  of  the  evidence — 
including  the  results  of  £uiy  other  tests 
they  may  have  undergone,  their 
symptoms,  and  their  treating  sources' 
opinions. 

With  respect  to  the  last  comment,  we 
could  not  find  any  text  in  the  NPRM  in 
which  we  instructed  our  adjudicators  to 
disregard  any  evidence,  nor  would  we 
have  intentionally  written  such  a  rule 
because  it  would  have  been  contrary  to 
our  pohcy.  Indeed,  subsequent  to  the 
publication  of  the  NPRM,  we  pubUshed 
final  rules  that  exphcitly  address  the 
importance  of  the  role  of  pain  and 
treating  source  opinions  in  our 
adjudications  (see  "Standards  for 
Consultative  Examinations  and  Existing 
Medical  Evidence."  56  FR  36932, 
August  1.  1991;  and  "Evaluation  of 
Symptoms,  Including  Pain,"  56  FR 
57928,  November  14, 1991).  Again,  if 
the  evidence  of  record,  including 
evidence  from  a  treating  physician,  and 
including  evidence  of  pain  or  other 
symptoms,  estabUshes  that  an 
individual  is  disabled,  the  fact  that  the 
evidence  fails  to  show  that  a  hsting  is 
met  or  equaled  will  not  prevent  a 
favorable  determination.  Moreover, 
listing  4.04  is  a  listing  for  cardiac 
ischemia,  which  ordinarily  describes  a 
kind  of  chest  pain;  we  do  not  even 
consider  using  this  listing  unless  the 
individual  has  the  symptom  of  "chest 
discomfort,"  as  we  state  in  the  opening 
sentence  of  the  Hsting. 

Comment:  One  commenter  criticized 
the  example  of  equivalence  we  had 
provided  in  the  preamble  to  the 
proposed  rules  (56  FR  31267).  The 
commenter  also  said  that  the  listings  as 
proposed  did  not  set  forth  any 
substantive  method  for  considering 
nonexercise  ten  evidence  in 
determining  equivalence,  and  the 
general  language  in  the  preface  about 
equaling  any  Hsting  was  insufficient. 

Response:  We  disagree.  We  did  not 
include  the  example  in  the  final  rules 
because  it  is  virtually  impossible  to 
devise  a  single  example,  or  even  two  or 
three  examples,  that  would  illustrate 
such  complex  concepts  as.  for  instance, 
equivalence.  Moreover,  any  example  we 
devised  would  have  to  be  so  clear  and 
unambiguous  that  it  would  not  provide 
useful  guidance;  indeed,  this  could  be  a 
valid  criticism  of  the  example  we 
provided  in  the  preamble  to  the  NPRM. 

We  do  not  provide  methods  for 
determining  equivalence  in  any  of  the 
listings  sections  in  part  A  or  part  B.  We 


have  separate  rules  in  §§404.1526, 
416.926,  and  416.926a  for  that  purpose. 

Comment:  In  addition  to  those 
commenters  who  mentioned  that  an 
evaluation  of  pain  should  be  included 
as  part  of  the  listings,  two  commenters 
thought  that  the  proposed  rules  allowed 
exerdse  testing  to  be  used  to  overcome 
an  individual's  allegations  of  pain.  One 
commenter  said  that  lack  of  adequate 
consideration  of  the  Umitations  imposed 
by  pain  associated  with  ischemia  wall 
result  in  unreaHstic  functional 
assessments.  The  commenter  referred  to 
the  decision  in  Avery  v.  Secretary  of 
HHS.  797  F.2d  19  (1st  Cir.,  1987).  which 
requires  an  individuaUzed  assessment 
of  pain  in  the  event  of  a  medically 
determinable  impairment  that  could 
cause  pain. 

Response:  We  did  not  intend  to  give 
the  impression  that  a  single  exercise  test 
in  and  of  itself  would  be  sufficient 
evidence  to  overcome  an  allegation  of 
pain.  As  noted  above,  in  November 
1991.  we  published  final  rules  regarding 
the  evaluation  of  pain  (56  FR  57928). 
Among  other  things,  these  rules  require 
consideration  of  all  relevant  evidence, 
including  a  number  of  specific  factors 
that  must  be  considered  whenever  we 
consider  an  allegation  of  a  symptom, 
such  as  pain.  Our  rules  also  require  an 
individualized  assessment  of  each 
person's  allegations  of  pain,  consistent 
with  the  Aveiy  decision. 

Comment:  Several  commenters  raised 
issues  of  treating  physician  opinion  and 
its  relationship  to  the  rules  on  exercise 
testing.  A  number  of  the  commenters 
questioned  the  proposed  rule  in  4.00C2c 
that  permitted  a  program  physician  to 
override  a  treating  physician's  opinion 
as  to  the  advisability  of  conducting  an 
exercise  test  under  some  circumstances. 
Most  stated  that  we  should  never  permit 
a  program  physician  to  require  a 
claimant  to  submit  to  an  exercise  test 
against  the  recommendation  of  a 
treating  physician.  Several  commenters 
thought  that  the  program  physician's 
decision  to  override  a  treating  source's 
opinion  would  be  limited  to  a  review  of 
the  medical  evidence  in  the  claim  file 
without  giving  proper  weight  to  the 
treating  source's  opinion.  Three 
commenters.  citing  the  proposed  rule  in 
4.00C2f  (final  4.00C2e(l))  that  required 
us  to  obtain  statements  from  treating 
soiures  before  we  would  decide 
whether  to  override  their  opinions,  felt 
that  the  rule  would  create  professional 
relations  problems  which  will  be 
magnified  when  the  treating  physician's 
opinion  is  overridden.  One  person 
suggested  that  the  rules  should  require 
the  program  physician  to  ask  the 
treating  physician  his  or  her  opinion  on 
whether  the  exercise  test  should  be 


performed  and  to  ask  whether  an 
exercise  test  had  been  performed  in  the 
past  year.  One  commenter  felt  this 
pohcy  could  interfere  with  patient/ 
doctor  relationships.  Another 
questioned  if  a  statement  should  be 
made  in  the  regulations  that  the  facility 
performing  the  test  should  decide 
whether  the  test  is  contraindicated  prior 
to  its  performance.  Three  commenters 
wanted  to  know  what  we  would  do  if 
there  is  no  treating  source.  One 
commenter  asked  whether  our  use  of  the 
term  "examining  source"  meant  that  we 
would  contact  every  physician  who  had 
examined  the  claimant,  even  if  the 
physician  was  not  a  treating  physician. 

Several  commenters  stated  that  we 
were  not  giving  proper  weight  to  the 
opinion  of  treating  physicians  because 
proposed  4.00D2  required  the  purchase 
of  an  exercise  test  if  a  timely  exercise 
test  was  not  available  and  posed  no 
significant  risk  to  the  individual. 

Response:  In  response  to  the 
comments,  we  have  made  a  number  of 
revisions  in  the  preface;  however,  we 
did  not  adopt  the  comments  that  asked 
us  to  prohibit  program  physicians  from 
ever  overriding  the  opinions  of  treating 
sources.  In  4.00C2c  of  the  NPRM  we 
stated  that  we  "will  generally  give  great 
weight  to  the  treating  physicians' 
opinions  and  will  generally  not  override 
them."  We  also  characterized  as 
"Umited"  the  situations  in  which  we 
would  override  such  an  opinion  and 
require  a  written  statement  of 
explanation  whenever  a  source's 
opinion  was  overridden.  Clearly, 
therefore,  we  did  not  expect  program 
physicians  to  override  the  opinions  of 
treating  sources  except  in  the  rarest  of 
cases. 

To  make  clear  what  those  cases  are. 
and  in  response  to  the  comments,  we 
first  deleted  proposed  4.00D2,  which 
required  exercise  tests  in  all  cases  in 
which  such  testing  posed  no  significant 
risk  to  the  individual,  thereby  sharply 
limiting  the  number  of  cases  in  which 
the  issue  of  whether  to  purchase  an 
exercise  test  will  even  arise.  Second,  we 
revised  final  4.00C2a  to  provide 
guidance  for  when  purchase  of  an 
exercise  test  may  be  appropriate:  when 
there  is  a  question  whether  an 
impairment  meets  or  is  equivalent  in 
severity  to  one  of  the  listings,  or  when 
there  is  insufficient  evidence  in  the 
record  to  evaluate  aerobic  capacity,  and 
the  claim  cannot  otherwise  be  favorably 
decided.  Third,  we  revised  4.00C2c  to 
state  plainly  that  it  will  be  a  rare  case 
in  which  the  program  physician  would 
override  the  opinion  of  a  treating  source 
with  respect  to  the  purchase  of  an 
exercise  test.  If  the  treating  source's 
opinion  is  overridden,  the  program 
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physician  must  document  the  file  with 
a  rationale  setting  forth  his  or  her 
reasons  for  doing  so.  We  also  expanded 
final  4.00C2C  to  indicate  that  an  exercise 
test  vN-ill  only  be  purchased  if  it  poses  no 
significant  risk  to  the  individual  and  the 
claim  cannot  othen^ise  be  favorably 
decided.  Fourth,  we  revised  final 
4.00C2e(l)  to  state  even  more  clearly  the 
rule  fi-om  the  NPRM  that,  if  purchase  of 
an  exercise  test  is  contemplated,  and  the 
cla:m.ant  has  a  treating  physician  who 
has  not  ordered  an  exercise  test,  and 
there  is  no  apparent  reason  why  the 
person  would  be  at  risk,  contact  must  be 
made  with  the  source  to  determine  the 
source's  opinion  whether  exercise 
testing  poses  a  significant  risk,  or 
whether  there  is  some  other  reason  why 
the  treating  physician  did  not  have  the 
test  performed,  such  as  because  of  a 
financial  bar. 

We  do  not  believe  that  there  will  be 
significant  professional  relations 
problems  from  these  rules.  We  believe 
that  physicians  will  understand  that  we 
are  contacting  them  out  of  concern  for 
Lheir  patients'  well-being,  inasmuch  as 
we  will  have  to  contact  them  when  we 
need  to  purchase  an  exercise  test  and  it 
is  not  clear  why  they  have  not  ordered 
one,  or  why  they  think  an  exercise  test 
poses  a  significant  risk.  Also,  again,  it 
should  be  a  rare  instance  when  the 
treating  physician's  opinion  will  be 
overridden. 

It  has  always  been  the  responsibility 
of  the  provider  performing  tiie  exercise 
test  to  determine  whether  there  is  any 
risk  to  the  claimant.  Also,  if  there  is  no 
treatmg  source,  the  program  physician 
will  be  responsible  for  assessing  the  risk 
of  exercise  to  the  claimant,  as  has 
always  been  the  case  in  the  past.  Neither 
of  these  policies  is  new,  nor  are  they 
unique  to  the  cardiovascular  listings. 
However,  in  response  to  the  comment 
that  asked  whether  all  "examining"  but 
nontreating  sources  should  be 
contacted,  we  have  revised  the  section 
by  deleting  the  phrase  "examining 
physician."  Under  the  aforementioned 
"Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence."  we  no  longer  use  the  term 
"examining  physician,"  and  our  rules 
requiring  recontact  with  physicians  are 
clearly  set  out.  Whether  it  will  be 
necessary  to  contact  other  sources  who 
may  have  examined  the  claimant  but 
who  are  not  treating  sources  will  vary 
from  case  to  case. 

Comment:  With  regard  to  general 
policy  on  treating  source  opinions, 
several  commenters  said  that  the  rules 
demonstrated  that  we  do  not  give 
appropriate  weight  to  such  opinions. 
One  commenter  said  that  we  did  not 
provide  any  instruction  in  the  listings 


on  how  to  evaluate  treating  physician 
opinions  about  the  nature  and  severity 
01  the  cliiimant's  impairment,  or  which 
demonstrate  that  particular  exercise  test 
results  are  questionable,  or  provide 
some  other  basis  for  establishing 
disability.  Another  commenter  said  that 
the  final  rule  must  make  clear  that  the 
results  of  an  exercise  test  do  not 
constitute  substantial  evidence  to 
override  a  treating  physician's  opinion 
on  the  severity  of  the  claimant's 
impairment.  One  commenter  from  a 
State  located  within  the  Second  Circuit 
said  that  an  exercise  test  should  not  be 
purchased  if  the  treating  physician  can 
determine  disability  without  it.  The 
commenter  said  that,  by  purchasing  an 
exercise  te^t.  v.e  would  not  be  according 
proper  weight  to  the  opinion  of  the 
claimant's  treating  physician  if  the 
treating  physician  has  determined  that 
the  test  is  not  necessary  to  evaluate 
disability. 

Response:  We  added  the  clause,  "in 
addition  to  information  about  the  nature 
and  severity  of  the  impairment,"  to  the 
end  of  the  second  sentence  of  the 
second  paragraph  of  final  4.00A  (which 
was  the  third  sentence  in  proposed 
4.00A).  This  revision  reflects 
§§404.1527  and  416.927  of  our  rules. 
Otherwise,  we  did  not  adopt  the 
comments.  We  would  not  provide  rules 
for  evaluating  treating  source  opinions 
in  this  listing  or  any  other  because  there 
are  separate  rules  (§§  404.1527  and 
415.927)  for  considering  the  opinions  of 
treating  physicians.  (See  56  FR  36932. 
"Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence,"  August  1.  1991  )  The  rules 
apply  to  all  impairments. 

Wnen  a  treatmg  physician  provides  us 
with  evidence  that  demonstrates  that 
the  results  of  a  particular  exercise  test 
are  questionable,  or  a  treating  source 
provides  evidence  upon  which  we 
could  base  an  allowance,  our  guneral 
rules  provide  that  we  will  have  to 
determine  whether  there  is  a  conflict  in 
the  evidence.  If  there  is  a  conflict  in  the 
evidence,  we  are  required  to  resolve  it. 
giving  more  weight  to  the  treating 
source's  opinion  than  we  would  if  the 
opinion  had  come  from  a  source  who 
was  not  a  treating  physician  (see 
§§  404.1527(d)  and  416.927(d)).  If 
necessary  to  resolve  the  conflict,  we 
may  recontact  the  treating  physician  for 
additional  information.  Of  course,  we 
may  be  able  to  resolve  the  conflict  based 
on  the  existing  evidence,  such  as  when 
we  agree  with  the  treating  source  that 
the  results  of  a  test  are  questionable  or 
that  the  claimant  is  disabled.  Our  rules 
also  explain  how  we  decide  whether 
there  is  substantial  evidence  to 
overcome  a  treating  source's  opinion.  If 


the  treating  physician's  opinion  that  a 
claimant  is  disabled  is  well  supported 
by  the  evidence  of  record  and  is  not 
contradicted  by  the  other  substantial 
evidence,  we  will  give  it  controlling 
weight. 

In  response  to  the  last  comment,  the 
Act  provides  that  we  must  determine 
whether  a  claimant  is  disabled,  not  the 
treating  physician.  We  are  not  aware  of 
any  decision  of  the  Second  Circuit,  or 
any  other  Federal  court,  that  holds  that 
a  treating  source  may  make  the 
determination  of  disability  or  decide  the 
sufficiency  of  the  evidence  for  SSA 
under  the  Act. 

Comment:  Several  attorneys  opposed 
the  proposed  rules,  asserting  lb  it  they 
were  in  conflict  with  the  Social  Sr^rurity 
Act  and  tlie  decision  in  the  State  of  New 
York  case  in  which  the  United  States 
Court  of  Appeals  for  the  Second  Circuit 
ruled  that  all  relevant  evidence  must  be 
considered  in  determining  disability 
and  that  the  results  of  exercise  tests 
cannot  be  used  to  the  exclusion  of  other 
evidence  to  deny  disability  benefits.  The 
commenters  offered  a  number  of 
arguments  addressing  the  proposed 
policies  both  in  general  and  as  they 
pertained  specifically  to  tlie  "meets." 
"equals."  and  residual  functional 
capacity  aspects  of  our  decisions.  Two 
of  the  commenters  cited  the  United 
States  Supreme  Court's  decision  in 
Sullivan  v.  Zeblev.  493  U.S.  521  (1990). 
in  support  of  the  notion  that  all 
disability  determinations  must  be  based 
on  an  individualized  consideration  of 
each  claim  and  reflect  all  relevant 
medical  evidence. 

Response:  We  believe  that  the 
revisions  we  have  already  described 
address  most  of  the  commenters' 
concerns,  and  that  these  rules  are  not 
contrary  to  the  Second  Circuit's  holding 
in  State  of  New  York.  We  also  believe 
that  we  have  the  statutory  authority 
imder  section  205(a)  of  the  Act  (made 
applicable  to  title  XVI  by  section 
1631(d)(1))  to  issue  these  rules,  which 
have  national  applicability  and  which 
the  Second  Circuit  (or  any  other  court) 
has  not  reviewed  or  found  to  be  invalid. 

We  also  want  to  emphasize  that  we 
consider  all  of  the  medical  evidence  of 
record  at  step  3  of  the  sequential 
evaluation  process,  i.e.,  the  listings  step. 
We  do  this  to  be  certain  that  the 
evidence  is  consistent,  to  resolve  any 
apparent  conflicts  in  the  record,  and.  if 
we  ultimately  rely  on  a  treadmill 
exercise  test  to  find  a  claimant  disabled 
under  the  listings,  to  be  certain  that  it 
is  a  valid  test  and  not  a  "false-positive" 
test.  Our  policy  does  not  permit  a 
finding  of  "meets"  or  "equals"  in  the 
face  of  a  record  that  casts  doubt  on  the 
validity  of  the  test  results;  plainly,  we 
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must  consider  the  entire  record  to 
determine  whether  the  test  raises  such 
a  doubt.  Moreover,  at  the  equivalence 
stage  of  step  3,  evidence  that  may  not 
play  a  role  in  a  finding  of  "meets"  may 
be  decisive  in  our  determination  that 
the  claimant  is  disabled;  and,  as  we 
have  repeatedly  stated  throughout  this 
preamble,  if  a  claimant  is  xmable  to 
establish  that  he  or  she  has  an 
impairment  that  meets  or  equals  the 
severity  of  a  Usting,  we  will  continue 
the  sequential  evaluation  to  determine 
whether,  based  on  all  the  evidence  of 
record,  the  claimant  is  disabled. 

Beyond  that,  we  believe  that  the 
Supreme  Court  ruled  in  Zebley  that  it  is 
not  possible  to  provide  individualized 
assessments  to  all  claimants  under  the 
Ustings,  and  that  the  listings  could 
never  be  revised  to  adequately  provide 
for  such  assessments.  For  example,  in 
its  detailed  analysis  of  the  listings  as  a 
sole  test  of  disability  for  children 
claiming  benefits  under  the  SSI 
program,  the  Court  stated  that  "the 
hstings  obviously  do  not  cover  all 
illnesses  and  abnormalities  that  actually 
can  be  disabling,"  that  "the  listings 
"  *  *  exclude  any  claimant  whose 
impairment  would  not  prevent  any  and 
all  persons  from  doing  any  kind  of 
work,  but  which  actually  precludes  the 
particular  claimant  from  working,  given 
its  actual  effects  on  him — such  as  pain, 
consequences  of  medication,  and  other 
symptoms  that  vary  greatly  with  the 
individual,"  that  "the  equivalence 
analysis  excludes"  many  claimants,  and 
that  "there  are  several  obvious 
categories  of  claimants  who  would  net 
qualify  under  the  hstings  but  who 
nonetheless  would  meet  the  statutory 
standard."  493  U.S.  at  533-34.  Even 
more  to  the  point,  the  Court  stated: 

Even  if  the  listings  were  set  at  the  same 
level  of  severity  as  the  statute,  and  expanded 
to  cover  many  more  •  *  •  Impainnents,  no 
set  of  listings  could  ensure  that  •  •  • 
claimants  would  receive  benefits  •  •  • 
under  the  individualized,  functional  analysis 
contemplated  by  the  statute  *  •  *.  No 
decision  process  restricted  to  comparing 
claimants'  medical  evidence  to  a  fixed,  finite 
set  of  medical  criteria  can  respond 
adequately  to  the  infinite  variety  of  medical 
conditions  and  combinations  thereof,  the 
varying  impact  of  such  conditions  due  to  the 
claimant's  individual  characteristics  and  the 
constant  evolution  of  medical  diagnostic 
techniques. 

Id.  at  539,  emphasis  in  original.  The 
Court's  holding  in  Zebley,  therefore,  was 
to  require  an  additional  step  beyond  the 
hstings  step,  at  which  we  would  be 
required  to  satisfy  the  statutory  criterion 
in  title  XVI  of  the  Act  of  providing  an 
individuahzed  analysis  for  children 
based  on  all  the  evidence  on  a  case-by- 


case  basis;  it  was  not  that  we  must 
expand  the  Ustings  to  provide 
individualized  assessments  at  the 
listings  step.  Therefore,  we  beUeve  that, 
far  from  supporting  the  commenters' 
contentions,  the  Zebley  decision  refutes 
them. 

Again,  all  claimants  who  are  not 
foimd  disabled  at  the  listings  step 
receive  the  kind  of  individualized 
assessment  which  considers  the  effects 
of  pain,  the  side  effects  of  medication, 
and  the  myriad  other  factors  that 
describe  their  particular  responses  to 
their  particular  impainnents,  as 
required  by  the  law.  Much  of  the  new 
text  we  have  added  to  the  prefaces  to 
Parts  A  and  B  of  these  final  rules  is 
intended  to  underscore  these  important, 
longstanding  poUcy  principles. 

Moreover,  the  hstings  step,  which  is 
only  an  allowance  mechanism,  is  not 
required  by  the  Social  Security  Act.  If 
we  did  not  have  a  hstings  step  or  if  we 
were  precluded  from  using  our  listings, 
it  would  only  work  to  the  detriment  of 
claimants  in  terms  of  delaying  some 
allowances,  not  to  their  advantage. 

Information  in  the  Preamble 

Comment:  One  commenter  expressed 
the  view  that  in  a  nimiber  of  instances, 
and  especially  in  the  childhood  listings, 
we  had  proposed  significant  changes  to 
our  rules  that  were  not  mentioned  or 
explained  in  the  preamble.  The 
commenter  suggested  that  this  would 
preclude  the  pubhc  from  having  a 
meaningful  opportunity  to  comment  on 
proposed  rtile  changes. 

Response:  We  believe  the  NPRM  did 
give  the  public  a  meaningful 
opportunity  to  comment  on  the 
proposed  rules,  and  that  the  detailed 
nature  of  the  comments  we  received, 
which  are  discussed  in  this  preamble  to 
our  final  rules,  attests  to  this  fact. 

The  New  Listings  Will  Result  in  More 
Denials 

Comment:  Three  commenters  thought 
that  the  proposed  hstings  would  result 
in  our  denying  more  claims  for  benefits. 
One  commenter  said  that  the  new 
listings  would  result  in  denials  of 
benefits  to  "tens  of  thousands  of 
seriously  impaired  adult  cardiac  disease 
claimants."  The  other  two  commenters 
said  that  the  proposed  listings  would 
result  in  more  denials  by  the  State 
agencies,  and  that  this  would  result  in 
more  requests  for  hearings  before  an 
administrative  law  judge.  One  of  these 
commenters  also  thought  that  the 
proposed  listings  provided  less 
discretion  to  the  State  agencies  than  the 
former  listings  did. 

flesponse;  We  use  the  listings  only  to 
find  people  disabled.  Failure  to  have  an 


impairment  that  meets  or  equals  in 
severity  a  hsting  is  never  a  basis  for 
denying  any  claim,  whether  the  claim  is 
filed  for  an  adult  or  a  child. 

However,  it  is  true  that  some  people 
whose  impairments  would  have  met  the 
criteria  of  our  prior  Ustings  will  not  be 
found  to  have  impairments  that  meet 
these  final  Ustings.  It  is  also  true  that 
some  of  these  people  wiU  not  be  foimd 
disabled.  For  example,  imder  4.04B  of 
the  prior  Ustings,  individuals  with  chest 
pain  of  cardiac  origin  and  an  ejection 
fraction  of  30  percent  had  impairments 
that  met  the  Usting.  We  now  know  that 
an  ejection  fraction  of  30  percent  does 
not  reliably  establish  the  severity  or 
functional  effects  of  an  impairment; 
indeed,  many  people  with  ejection 
fractions  of  30  percent  function 
normally. 

It  is,  of  coiuse.  not  true  that  the 
Ustings  will  result  in  the  denial  of 
indi\iduals  who  are  seriously  impaired, 
nor  was  that  our  intent.  Oxu  only  aim 
in  these  revisions  was  to  fairly  and 
accurately  update  the  Ustings  consistent 
with  current  medical  knowledge. 

Nevertheless,  in  response  to  these  and 
several  other  comments  discussed 
below,  we  have  revised  4.00A  and 
104. OOA  to  clarify-  that  the  guidance  in 
the  prefaces  to  the  Ustings  is  primarily 
for  the  purpose  of  deciding  whether  an 
impairment  meets  one  of  the  listings. 
We  have  also  added  new  paragraphs  to 
4. OOA  and  104. OOA  (aUeady  described 
above,  in  the  summary  of  provisions) 
which  remind  adjudicators  that 
individuals  whose  impairments  do  not 
meet  any  Usting  may  still  have 
impairments  that  are  equivalent  in 
severity  to  a  listed  impairment,  or  that 
may  result  in  a  finding  of  disability  as 
a  result  of  the  adult  or  child  sequenUal 
evaluation  processes  based  on  an 
individuahzed  assessment  of  their 
functioning.  We  have  also  added 
language  in  several  places  in  the 
prefaces  to  state  that  all  evidence  in  the 
case  must  be  considered,  and  that,  if  the 
evidence  already  obtained  establishes  a 
favorable  decision,  the  adjudicator 
should  not  continue  development  just  to 
determine  whether  an  impairment 
meets  a  Usting. 

Finally,  we  do  not  agree  that  the  rules 
provide  less  discretion  to  the  State 
agencies  than  the  former  hstings.  As  the 
former  listings  were  based  almost 
exclusively  on  objective,  diagnostic 
medical  findings,  the  revised  Ustings 
which  provide  functional  criteria  as 
well  as  medical  criteria  arguably 
provide  the  decisionmaker  with  more 
discretion. 
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4 .  00    Preface  to  Part  A 
4.00A    Introduction 

Comment:  A  number  of  commenters 
were  concerned  about  the  statement  in 
the  NPRM  that  "most  individuals 
usually  have  received  the  benefit  of  a 
medically  prescribed  program  of 
progressive  physical  activity 
accompanied  by  relevant  educational 
and  psychological  support."  They  said 
that  many  of  the  people  who  file  for  title 
n  and  SSI  disability  benefits  are  outside 
the  mainstream  of  health  care  and 
cannot  afford  such  treatment  or  do  not 
live  where  it  is  available.  Three 
commenters  thought  that  we  would 
deny  claims  in  which  the  claimants  did 
not  undergo  treatment;  one  of  these 
commenters  said  that  the  listings 
indicated  that  a  claimant  who  did  not 
undergo  treatment  should  be  denied. 
Two  commenters  were  concerned  that 
the  rules  were  related  to  the  rules  on 
failure  to  follow  prescribed  treatment. 
One  medical  association  suggested  that 
the  language  in  4.00A  should  be, 
"Whenever  there  is  such  evidence,  the 
clinical  record  must  include  a 
description  of  the  therapy  and  positive 
evidence  of  rehabilitation  measiu«s 
prescribed  by  the  treating  source  and 
response."  One  attorney  commenter 
pointed  out  that  listing  4.04  requires  a 
regimen  of  prescribed  treatment  as  a 
prerequisite  under  that  Listing,  so  that  a 
claimant  whose  impairment  satisfies  the 
criteria  in  listing  4.04A  but  does  not 
receive  treatment  still  could  not  be 
found  disabled  under  that  listing. 

Response:  We  adopted  the  comments 
by  clarifying  the  final  rules.  In  the 
second  paragraph  of  final  4.00A,  we 
now  indicate  that  "many"  individuals 
who  have  "hsting-level"  impairments 
will  have  received  the  benefit  of  such 
treatment.  Although  we  agree  that 
people  with  impairments  of  lesser 
severity  than  those  in  the  listings  may 
not  necessarily  receive  this  kind  of 
therapy,  we  believe  that  the  listing-level 
impairments  are  so  severe  that  many,  if 
not  most,  individuals  with  such 
serious — and  in  the  case  of 
cardiovascular  impairments,  potentially 
life-threatening — impairments  will  be 
placed  on  some  sort  of  rehabilitative 
and  supportive  program. 

However,  we  also  state  that, 
"(w]henever  there  is  such  evidence 
*  *  *,  [i]t  is  important  to  document  any 
prescribed  therapy  and  response 
because  this  medical  management  may 
have  improved  the  individual's 
functional  status,"  recognizing  that 
there  will  be  cases  in  which  no  such 
treatment  was  prescribed  or  instituted. 
This  does  not  mean  that  we  will  find 
individuals  who  have  not  received 


treatment  to  be  not  disabled,  only  that 
we  cannot  find  them  to  have 
impairments  that  "meet"  the 
requirements  of  those  listings  that 
require  a  regimen  of  therapy,  as  noted 
by  the  last  commenter.  For  instance,  an 
individual  whose  impairment  meets  the 
requirements  of  final  listing  4.04A  but 
does  not  have  any  treatment  available  to 
him  or  her,  and  who  can  establish 
duration  of  12  months  {prospectively  or 
retrospectively)  could  be  found  to  have 
an  impairment  that  is  equivalent  in 
severity  to  the  listing. 

To  underscore  our  policy  that  we 
never  deny  claims  because  of  failure  to 
meet  the  listings,  we  added  new 
paragraphs  in  final  4.00A  and  104.00A 
which  stress  the  necessity  for  making  an 
equivalence  determination  when  a 
claimant's  impairment(s]  does  not  meet 
a  listing,  and  for  assessing  residual 
functional  capacity  (or  performing  an 
individualized  functional  assessment] 
when  a  claimant's  severe  impairment(s) 
neither  meets  nor  equals  in  severity  any 
listing.  We  have  also  added  reminders 
in  final  4.00A  and  104.00A  to  consider 
all  relevant  evidence  whenever  there  is 
no  evidence  of  therapy. 

Finally,  the  rules  on  failure  to  follow 
prescribed  treatment  are  quite  complex, 
but  have  one  simple  underpinning: 
They  do  not  come  into  play  imless  an 
individual's  treating  source  has 
prescribed  treatment  for  the  individual 
which  the  individual  is  not  following.  If 
the  individual's  treating  source  has  not 
prescribed  treatment,  or  the  individual 
does  not  have  a  treating  source,  the 
principle  does  not  apply. 

Comment:  Two  legal  services 
organizations  commented  on  the 
statement  in  4.00A  of  the  NPRM  that 
individuals  who  are  "deconditioned" 
may  do  poorly  on  exercise  testing.  The 
commenters  thought  that  this  meant  our 
adjudicators  would  disregard 
deconditioning  in  the  determination  of 
disability.  One  commenter  said  that  the 
section  should  instruct  adjudicators  to 
consider  the  effects  of  deconditioning  as 
a  basis  for  a  finding  of  disability  because 
it  is  a  consequence  of  a  cardiovascular 
impairment  or  a  side  effect  of  treatment 
(e.g.,  bedrest).  The  same  commenter  also 
said  that  we  should  include 
deconditioning  as  a  listing  criterion  in 
listing  4.04. 

Response:  We  did  not  adopt  the 
specific  comments,  but  we  have 
clarified  the  rules.  By  "deconditioned," 
we  meant  the  reversible  exercise 
intolerance  that  comes  from  a  lack  ef 
activity,  such  as  from  prolonged 
hospitalization,  but  which  resolves  with 
therapy.  Thus,  one  of  our  reasons  for 
requiring  a  longitudinal  clinical  record 
of  at  least  3  months  was  to  allow  time 


for  the  individual  to  become 
reconditioned;  in  this  way  oiu 
evaluation  would  consider  the 
individual  in  the  most  stable  condition 
and  provide  a  more  accurate  picture  of 
expected  long-term  functioning.  We 
have,  therefore,  revised  the  proposed 
language  (now  in  the  second  paragraph 
of  final  4.00A)  to  clarify  our  original 
intent  that  inactivity  or  bedrest  may 
result  in  a  reversible  deconditioned 
state,  and  that  individuals  in  such  a 
deconditioned  state  may  do  poorly  on 
exercise  testing  if  the  testing  is 
performed  before  they  have  been 
reconditioned. 

We  do  not  agree  that  the  factor  of 
deconditioning  should  be  added  to- 
listing  4.04.  Listing  4.04  already 
includes  functional  criteria  that  result 
from  the  listed  impairment. 

4.00B    Cardiovascular  Impairment 

Comment:  A  national  medical 
association  noted  that  we  had  included 
arterial  desaturation  as  one  of  the 
consequences  of  heart  disease  in  4. 0034. 
They  noted,  however,  that  we  had  not 
provided  a  methodology  for  quantifying 
this  condition,  and  suggested  that 
purchase  of  exercise  pulse  oximetry  in 
conjunction  with  exercise  testing  may 
be  an  objective  measiure  of  degree  of 
impairment. 

Response:  We  did  not  adopt  the 
comment.  The  documentation  for 
arterial  desaturation  is  found  in  the 
criteria  in  4.06A  or  B  and  the 
methodology  can  be  easily  inferred  from 
the  criteria.  We  do  not  provide  for  the 
piut±iase  of  pulse  oximetry  to  determine 
oxygen  satiu'ation  because  it  is  not  as 
sensitive  a  measure  as  arterial  blood 
oxygen  tension.  Of  course,  if  we  obtain 
it  from  a  treating  soiut:e,  we  will 
consider  the  results  along  with  all  other 
evidence. 

4.00C    Documentation 

Comment:  One  commenter  thought 
that  the  requirement  in  4.00C1  for  a  12- 
lead  resting  ECG  rather  than  a  3 -lead 
test  might  pose  a  problem  because  the 
3 -lead  test  is  used  in  smaller  facilities 
and  rural  areas.  Another  commenter 
thought  that  the  statement  in  4.00C1 
that  the  tracings  of  a  resting  ECXi  "must 
be  submitted,"  might  be  misinterpreted 
by  adjudicators  to  mean  that  a  resting 
ECG  must  be  purchased  even  if  the 
documentation  is  sufficient  to  meet  a 
listing  that  does  not  require  an  ECG. 

Response:  We  did  not  adopt  the 
comments.  The  provision  is 
substantively  the  same  as  the  provision 
in  4. OOF  of  the  prior  listings,  and  has 
not  been  a  problem  in  the  past.  We  will, 
of  course,  accept  a  3-lead  ECG  which  is 
submitted  to  us  by  a  treating  or 
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examining  source,  and  use  it  to  decide 
the  case  if  the  remaining  information  in 
the  record  is  sufficient.  If  this 
information  is  not  sufficient  for  a 
favorable  decision,  we  may  purchase  the 
needed  evidence.  When  we  purchase  an 
ECG.  it  v«ll  be  a  12-lead  test.  With 
regard  to  the  second  commenter's  point, 
inasmuch  as  the  language  in  the  final 
rule  is  nearly  identical  to  the  language 
in  former  4. OOF  and  there  was  no 
misunderstanding  of  that  language,  we 
do  not  beheve  that  these  rules  will  be 
misinterpreted  either. 

Comment:  Two  attorney  commenters 
said  that  detailed  descriptions  of  ECG 
findings  without  the  original  or  legible 
copies  of  the  tracing  should  be  sufficient 
documentation,  at  least  in  the  Second 
Circuit.  The  commenters,  in  nearly 
identical  language,  said  that  this 
regulatory  requirement  "frequently 
results  in  purchase  of  a  CE  with  (its) 
attendant  problems." 

Response:  We  require  ECG  tracings  to 
minimize  error  in  adjudication  and  to 
ensure  that  standardized  criteria  for 
interpretation  are  applied  to  all 
claimants.  Having  the  actual  tracings,  or 
a  copy,  also  permits  us  to  compare  the 
findings  with  other  evidence  in  the 
record — such  as  ECGs  from  emergency 
rooms  and  other  medical  soiuces — 
which  the  treating  source  might  not 
have  seen,  and  permits  us  to  create  a 
longitudinal  picture  through  serial  tests. 
Furthermore,  our  requirement  for  the 
actual  tracings  or  a  copy  is  only 
consistent  with  standard  medical 
practice;  it  is  routine  to  send  the 
tracings  along  with  other  medical 
records  whenever  referring  a  patient  to 
another  physician,  and  for  this  reason  it 
is  rare  for  treating  sources  to  provide  the 
kind  of  detailed  description  of  the 
tracing  and  the  methodology  in  their 
narrative  reports  needed  to  understand 
the  interpretation  and  methodology. 
Although  it  is  possible  that  the 
physician  could  provide  us  with  a 
narrative  showing  all  of  the  information 
we  would  need  to  resolve  any  questions 
we  might  have,  we  have  found  it  much 
simpler  and  more  straightforward  to 
re%'iew  the  tracings. 

Under  our  recently  published 
standards  for  obtaining  consultative 
examinations,  we  do  not  anticipate  the 
purchase  of  many  consultative 
examinations  merely  because  a  treating 
source  failed  to  submit  actual  tracings. 
The  rules  which  are  applicable 
nationwide,  including  in  the  Second 
Circuit,  require  us  to  make  every 
reasonable  effort  to  recontact  the  doctor 
to  try  to  obtain  the  missing  evidence.  If 
the  tracing  is  for  some  reason  not 
available,  the  rules  also  provide  that  the 
treating  source  is  the  preferred  source 


for  a  consultative  examination,  and  that, 
furthermore,  we  may  restrict  the 
examination  only  to  the  evidence  we 
need.  Therefore,  if  it  is  necessary  to 
complete  the  record,  we  may  purchase 
a  new  ECG  from  the  treating  source, 
writhout  the  need  for  a  full-blown, 
independent  consultative  examination. 
We  will  only  piut:hase  examinations 
from  other  physicians  when  we  have 
good  reason  to  do  so,  primarily  because 
the  treating  soiuce  has  been  unable  or 
imwilling  to  provide  us  with  adequate 
information  and  is  unable  or  unwilling 
to  perform  the  consultation  for  us. 

The  commenters  seemed  to  have 
assumed  that  our  rule  for  obtaining 
tracings  is  one  that  only  works  to  the 
detriment  of  the  claimant.  In  feet, 
because  we  have  specialists  in 
cardiovascular  disorders  working  in  our 
State  agencies,  and  because  treating 
sources  are  not  always  specialists,  we 
often  find  abnormalities  on  ECGs  that 
were  not  noted  in  the  treating  sources' 
readings.  Without  review  of  the  actual 
tracings  by  a  knowledgeable  program 
physician  applying  nationally 
acceptable  standards,  erroneous 
decisions  could  result  which  adversely 
affect  claimants.  The  rule  can,  and  does, 
work  both  ways. 

Comment:  A  national  medical 
association  suggested  that  we  should 
include  a  requirement  for  routine 
documentation  of  the  effects  of 
hyperventilation  under  4.00Clb{4) 
because  it  is  a  necessary  part  of  the 
examination. 

Response:  We  partially  adopted  the 
comment.  We  could  not  add  a  rule 
requiring  documentation  of  the  effects 
of  hyperventilation  under  4.00Clb(4) 
because  it  is  a  general  section  that 
includes  existing  medical  evidence. 
Inasmuch  as  this  existing  evidence  often 
wrill  not  include  documentation  of  the 
effects  of  hyperventilation,  such  a 
requirement  would  have  little  practical 
effect.  However,  we  can  require  such 
testing  when  we  purchase  exercise 
testing  on  a  consultative  basis. 
Therefore,  we  have  added  this 
requirement  under  final  4.00C2b(l),  the 
methodology  section  imder  "Purchasing 
Exercise  Tests."  The  new  language  is  an 
almost  exact  copy  of  the  third  and 
fourth  sentences  of  the  first  paragraph  of 
4.00F2  of  the  former  rules. 

In  addition,  the  comment  made  us 
realize  that  the  statement  in  proposed 
4.00Clb(4)  was  an  inadvertent  error.  It 
required  posthyperventilation  tracings 
to  be  deferred  for  at  least  10  minutes 
after  hyperventilation,  which  is 
manifestly  so  long  a  recovery  time  that 
it  would  defeat  the  purpose  of  the 
hyperventilation  study.  We  have, 
therefore,  corrected  the  sentence  to  state 


what  we  originally  intended— that  the 
exercise  test  should  be  deferred  for  at 
least  10  minutes  after  h^-perventilation. 

Comment:  A  medical  association 
provided  an  updated  reference  for 
exercise  standards  to  be  used  in 
4.00Clb(5). 

Response:  Instead  of  updating  the 
literature  citations,  we  decided  to  delete 
the  references  entirely  in  favor  of  a  more 
general  requirement  to  use  generally 
accepted  protocols  for  post-exercise 
electrocardiograms.  In  this  way,  we 
ensure  that  the  criteria  will  not  again 
become  out-of-date  in  the  future. 

Comment:  Several  commenters 
asserted  that  the  use  of  handrails  and 
the  Borg  scale  intensity  rating  of 
perceived  exertion  are  not  usually 
reported  in  the  existing  medical 
evidence.  The  commenters  pointed  out 
that,  if  this  information  is  required  for 
a  program  acceptable  exercise  test,  it 
will  require  frequent  recontact  with  the 
attending  physician.  They  also  said  that 
this  information  will  usually  not  be 
available  from  hospitals. 

Response:  In  response  to  the 
comment,  we  deleted  the  language  on 
the  Borg  scale  and  the  use  of  handrails 
We  agree  with  the  commenters  that 
these  are  not  usually  reported  or 
available. 

Conwient:  One  commenter  referred  to 
our  statement  in  the  third  sentence  of 
proposed  4.00C2a  that  "[elxercise  test 
reports,  when  available,  must  be 
included  in  the  file."  The  commenter 
said  that  there  are  occasions  when 
certain  exercise  tests  would  not  be 
germane  to  a  decision,  e.g.,  an  exercise 
test  performed  only  a  week  after  an 
acute  event  or  when  chest  discomfort  is 
clearly  not  of  coronary  ischemic  origin. 

Response:  Although  we  do  not  agree 
with  the  commenter,  we  have  deleted 
the  sentence  in  our  clarification  of  final 
4.00C2a.  Inasmuch  as  we  have  revised 
4  00C2  to  focus  only  on  the  purchase  of 
exercise  tests,  it  is  no  longer  relevant  to 
discuss  available  (i.e.,  existing) 
evidence. 

Even  though  we  have  not  retained  the 
sentence,  it  is  still  our  policy  that  all 
relevant,  existing  evidence  must  be 
requested.  In  the  case  of  a  person 
alleging  chest  pain,  this  will  include 
reports  of  exercise  testing.  We  do  not 
believe  that  it  would  be  fair,  or  accurate, 
to  automatically  conclude  that  a 
person's  chest  pain  is  "clearly"  not  of 
cardiac  origin  when  a  physician  has 
seen  fit  to  order  a  treadmill  test  for  the 
individual.  Moreover,  as  we  have  stated 
several  times  in  this  preamble,  the 
treadmill  test  provides  valuable 
information  about  an  individual's 
aerobic  capacity  which  vkill  always  be 
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relevant  to  determining  functional 
capacity. 

4.00C2b    Methodology 

Comment:  An  attorney  said  that  we 
had  acknowledged  in  4.00C2b(l)  that 
"there  is  more  than  a  Uttle  uncertainty 
about  what  constitutes  a  MET  or  5 
METS"  on  an  exercise  test,  and  said  that 
there  was  no  imiversally  accepted 
guideline  in  the  medical  commimity  for 
how  many  METS  a  person  has 
completed  at  a  given  level  of  a  treadmill 
test.  The  commenter  suggested, 
therefore,  that  we  provide  a  definition 
in  the  listings  that  would  serve  as  the 
standard  for  these  listings. 

Response:  We  did  not  adopt  the 
comment.  It  is  imiversally  understood 
by  physicians  that  the  metabolic 
equivalent,  or  MET,  is  a  unit  of  sitting, 
resting  oxygen  uptake  equal  to 
approximately  3.5  ml  of  oxygen  per 
kilogram  of  body  weight  per  minute. 
Exercise  protocols,  such  as  the  Bruce 
protocol,  are  standardized  and  have 
been  developed  so  that  each  level 
approximates  a  workload  in  multiples  of 
METS;  hence,  stage  I  of  the  Bruce 
protocol  approximates  5  METS.  (See, 
e.g..  The  American  Heart  Association 
Special  Report,  "Exercise  Standards:  A 
Statement  for  Health  Professionals  From 
the  American  Heart  Association." 
"Circulation,"  Vol.  82,  No.  6,  December, 
1990,  p.  2286;  and  Schlant,  et  al.. 
"Guidelines  for  Exercise  Testing:  A 
Report  of  the  Joint  American  College  of 
Cardiology/American  Heart  Association 
Task  Force  on  Assessment  of 
Cardiovascular  Procedures 
(Subcommittee  on  Exercise  Testing)." 
printed  in  the  "Journal  of  the  American 
College  of  Cardiology,"  Vol.  8,  No.  3, 
September,  1986,  p.  725,  and 
"Circulation."  Vol.  74,  No.  3, 
September,  1986,  p.  653A.)  An  exact 
MET  level  can  be  determined  only  by 
measuring  the  volume  of  oxygen  uptake 
directly,  but  this  is  rarely  done  in 
conjunction  with  the  clinical  use  of  the 
ECG  treadmill  exercise  test. 

We  do  not  believe  that  there  is  any 
reason  for  us  to  define  the  criteria  of 
these  listings  beyond  what  is 
universally  understood  by  physicians. 
Inasmuch  as  we  use  the  Ustings  only  to 
find  people  disabled,  the  fact  that  there 
is  some  variation  from  person  to  person 
in  the  actual  workload  imposed  at  a 
given  level  of  an  exercise  protocol  will 
not  disadvantage  any  claimant.  Those 
claimants  who  demonstrate  the  requisite 
findings  of  the  listings  on  exercise  will 
be  found  to  have  impairments  that  meet 
the  listings;  those  who  do  not  will  still 
have  the  opportxmity  to  demonstrate 
disability  by  showing  equivalence  to  the 
listings  or  by  an  individualized 


assessment  of  their  residual  functional 
capacities. 

Comment:  A  commenter  from  a 
national  medical  association  suggested 
the  use  of  measured  oxygen 
consumption  to  quantify  functional 
capacity  objectively.  The  commenter 
said  that  use  of  measured  oxygen 
consumption  may  enhance  objectivity  of 
data  obtained  diu-ing  exercise  testing 
and  strengthen  interpretation  of  exercise 
test  results  in  cases  where  effort  on  the 
part  of  the  claimant  is  questionable; 
while  measurement  of  oxygen 
consumption  is  not  frequently  used  in 
clinical  practice,  the  additional  data 
gathered  from  this  relatively  simple, 
noninvasive  technique  may  allow  for 
more  objective  interpretation  of 
respiratory  or  cardiovascular  limitation. 

Response:  Although  we  agree  that 
exercise  testing  with  measurement  of 
maximal  oxygen  uptake  provides  an 
accurate  determination  of  aerobic 
capacity,  this  procedure  is  not  widely 
utilized  and  would  also  increase  the 
cost  of  impairment  evaluation 
prohibitively.  Therefore,  we  are  unable 
to  adopt  the  comment.  However,  in 
response  to  the  comment,  we  have 
added  a  discussion  of  the  efficacy  of 
such  testing  to  final  4.00C3,  "Other 
studies,"  and  the  importance  of 
obtaining  test  results  when  the  test  has 
been  performed  by  a  treating  source  or 
other  medical  source. 

Comment:  A  national  medical 
association  suggested  the  5  METS  or 
less  criterion  should  apply  to  leg 
exercise  only  and  that  we  should 
provide  a  threshold  for  arm  exercises. 
The  commenter  recommended  that  the 
arm  threshold  should  be  60  to  70 
percent  of  the  leg  criterion.  The 
commenter  also  said  that  some  work 
does  not  require  much  leg  work  and. 
therefore,  thought  the  treadmill  test 
could  be  inappropriate.  The  commenter 
said  that  some  people  without  the  use 
of  legs  may  still  be  capable  of 
performing  many  jobs. 

Response:  The  primary  focus  of  the 
preface  to  the  listings  is  on  providing 
guidance  for  the  evaluation  of  disability 
under  the  listings,  although  the 
guidance  may  also  be  applicable  for 
disability  evaluation  at  other  steps  of 
the  sequence.  The  listings  are  only 
examples  of  impairments  that  are  so 
severe  that  they  preclude  the 
performance  of  gainful  activity.  We 
believe  that  the  exercise  threshold  levels 
we  have  provided  in  these  listings  are 
so  Umited  as  to  render  the  issue  of  arm 
exercise  at  the  Usting  level  moot;  even 
sedentary  work  requires  some  abiUty  to 
walk,  stand,  lift,  and  carry,  as  well  as 
the  abiUty  to  travel  to  and  from  a  job. 
We  also  want  to  make  clear  that,  imder 


oiu'  longstanding  rules,  people  who  do 
not  have  the  use  of  their  legs  are  always 
deemed  to  be  disabled. 

We  do  agree  with  the  commenter  that 
arm  exercise  testing  is  less  sensitive 
than  treadmill  testing  in  the  detection  of 
myocardial  ischemia  because  the  large 
muscle  groups  are  not  exercised.  We 
believe  that  the  maximal  aerobic 
capacity  is  approximately  80  percent  of 
a  treadmill  exercise  test.  A  MET  level  on 
arm  exercise  that  would  be  comparable 
to  the  5-MET  level  of  the  treadmill  test 
would  be  4  METs,  and  in  such  a 
circumstance,  an  equivalence 
determination  would  be  appropriate. 

Comment:  Another  commenter 
wondered  whether  the  increase  in 
systolic  blood  pressure  before  and  early 
into  exercise  discussed  in  4.00C2b(4) 
and  the  diastolic  rise  in  blood  pressure 
discussed  in  4.00C2b(5)  occur  with 
sufficient  frequency  that  they  warrant 
inclusion  in  the  listings.  The  commenter 
also  suggested  that  we  add  a  statement 
requiring  review  by  a  program  physician 
to  ensure  the  validity  of  the  test 
interpretation.  Another  commenter 
recommended  that  we  add  the  phrase, 
"at  peak  level."  to  the  third  sentence  of 
proposed  4.00C2b(5),  so  that  the 
sentence  would  begin:  "Conversely,  an 
increase  in  diastolic  blood  pressure  with 
low  workloads,  together  with  a  decrease 
in  systolic  blood  pressure  at  peak  level 
and  decrease  in  pulse  pressure  *  *  *." 
Another  commenter  also  asked  if  the 
significance  of  severe  systolic 
hypertension  during  exercise  needs  to 
be  mentioned. 

Response:  We  believe  that  the 
guidance  we  provide  in  final  4.00C2b(4) 
is  important  and  that  the  phenomenon 
does  occur  frequently  enough  to  warrant 
inclusion  in  the  methodology  section  of 
the  preface.  It  is  well  known  that  there 
is  a  degree  of  apprehension  in  the 
patient-physician  encounter  which  can 
result  in  a  transient  elevation  of  blood 
pressure,  and  this  occurs  commonly.  As 
the  test  progresses,  the  transient 
elevation  in  blood  pressure  settles 
down.  This  degree  of  apprehension 
must  be  taken  into  consideration  when 
blood  pressure  is  measured  early  in  an 
exercise  test  in  order  to  distinguish 
between  tests  that  are  truly  sign-or 
symptom-limited  and  those  that  register 
transient  elevations  in  blood  pressure 
early  in  the  test  as  a  result  of 
apprehension. 

We  agree  with  the  first  commenter 
that  the  changes  in  diastolic  blood 
pressure  discussed  in  proposed 
4.00C2b(5]  were  not  as  important;  it  is 
the  decrease  in  systolic  blood  pressure 
which  is  associated  with  significant 
coronary  disease  and  which  increases 
the  risk  of  further  treadmill  testing. 


Federal  Register  /  Vol.  59,  No.  28  /  Thursday,  February  10,  1994  /  Rules  and  Regulations 


6489 


Moreover,  the  paragraph  could  have 
been  misleading;  it  is,  in  fact,  not 
invariably  true  that  an  increase  in 
diastolic  blood  pressure  with  low 
workloads,  together  with  a  decrease  in 
systolic  blood  pressure  and  decrease  In 
pulse  pressure,  indicates  a  response  to 
inadequate  cardiac  output.  There  are 
other  reasons  why  this  may  occur. 
Therefore,  we  have  deleted  the 
paragraph  and  redesignated  proposed 
4.00C2b(6)  (with  modifications  to  delete 
redundancies  and  cross-references  not 
in  the  final  regulation)  as  final 
4.00C2b(5).  We  did  not  adopt  the 
comment  to  add  "at  peak  level." 

We  did  not  adopt  me  comment  that 
asked  us  to  add  a  sentence  ensuring 
review  by  a  program  physician  because 
the  results  of  an  exercise  test  must  be 
considered  in  the  context  of  all  of  the 
other  evidence  in  the  individual's  case 
record,  and  we  did  not  wish  to  mandate 
a  physician  review  of  only  one  specific 
type  of  evidence.  We  did  not  single  out 
the  issue  of  blood  pressure  because  we 
believe  that  it  is  well  understood  by 
experienced  program  physicians  that 
interpretation  of  exercise  tests  takes  into 
account  all  relevant  factors,  including 
the  individual's  exercise  time,  stage  of 
exercise,  electrocardiographic 
manifestations,  and  blooa  pressure 
changes.  Blood  pressure  changes  as  an 
isolated  finding  are  not  the  basis  of  an 
exercise  test  interpretation. 

Finally,  we  adopted  the  comment  that 
asked  us  to  add  information  about  the 
significance  of  systohc  hypertension  on 
exercise.  We  added  a  sentence  to  the 
end  of  final  4.00C2b(4)  that  states:  "hi 
addition,  isolated  systoHc  hypertension 
may  be  a  manifestation  of 
arteriosclerosis." 

Comment:  A  physician,  noting  that 
4.00C2b(4)  discusses  the  significance  of 
a  decrease  in  systolic  blood  pressure 
during  exerdse  to  below  the  usual 
resting  level,  wondered  whether  it 
would  be  helpful  if  we  added  a 
discussion  of  the  significance  of  a 
decrease  in  systohc  blood  pressure 
during  exercise  that  did  not  fall  to 
below  the  resting  level.  The  commenter 
noted  similar  passages  in  listings  4.02B2 
and  4.04A4. 

Response:  As  the  commenter  is 
undoubtedly  aware,  a  decrease  in 
systolic  blood  pressure  that  does  not  fall 
below  the  resting  level  may  have  no 
special  significance.  It  is  merely  one  of 
many  factors  the  doctor  must  consider 
when  interpreting  the  test  results. 
Because  we  do  not,  and  could  not,  list 
all  of  the  factors  that  must  be  considered 
in  exercise  test  Interpretation,  we  do  not 
beheve  that  it  would  be  helpful  to 
address  this  particular  one,  either  in  the 
preface  or  the  Ustings. 


Coniment:  We  received  two  general 
comments  about  the  examples  of  risk 
factors  in  proposed  4.00C2c.  One 
commenter  noted  that  there  were  fewer 
risk  factors  named  in  the  proposed  rules 
than  in  4.00G3  of  the  former  rules,  and 
that  we  had  recategorized  some  of  the 
risk  factors  mihtating  against  the 
purchase  of  exercise  testing  in  the 
former  rules  to  factors  that  would  limit 
interpretation  of  exerci.se  test  results  in 
the  proposed  rules.  This  commenter, 
who  believed  that  the  rules 
"contemplate[    1  large  numbers  of 
exercise  tests  piuchased  by  State 
agencies  notwithstanding  the  judgments 
of  treating  physicians,"  said  that  we 
would  also  be  exposing  claimants  to 
additional  risk  "by  abandoning  many  of 
the  factors  which  have  heretofore 
restrained  the  discretion  of  SSA 
decisionmakers."  In  a  similar  vein,  the 
second  commenter  indicated  a  belief 
that,  by  changing  some  of  the  factors  in 
the  prior  rules  (such  as  musculoskeletal 
and  neurological  impairments)  from  risk 
factors  to  factors  that  would  limit  the 
usefulness  of  exercise  testing,  we  were 
indicating  that  we  would  purchase 
exercise  tests  in  which  the  results  are 
likely  to  be  of  Umited  or  no  value 
because  of  the  presence  of  other 
diseases. 

Response:  In  response  to  the 
comments,  we  have  restored  to  final 
4.00C2C  several  of  the  examples  from 
the  former  rules  of  conditions  that 
would  preclude  purchase  of  exercise 
testing;  specifically,  Wolff-Parkinson- 
White  syndrome  (which  we  have 
deleted  from  final  4.00C2e(2)),  marked 
aortic  stenosis,  marked  pulmonary 
hypertension,  and  limiting 
musculoskeletal  and  neurological 
impairments.  We  had  proposed  to  delete 
the  examples  of  second-and  third-degree 
heart  blocks  because  they  are  subsumed 
under  the  category  of  arrhythmias; 
moreover,  second-degree  heart  blocks 
are  not  always  significant  risks  to 
exercise  testing,  as  in  the  case  of 
Wenckebach  periods.  However,  in 
response  to  the  comments,  we  have 
included  third-degree  heart  blocks  and 
Mobitz  n.  a  kind  of  second  degree  heart 
block  that  would  preclude  the  purchase 
of  testing,  as  examples  of  arrhythmias. 
We  deleted  the  example  of  ventricular 
aneurysms  because  we  now  know  that 
they  do  not  rupture;  therefore,  we  no 
longer  consider  them  to  be  a  significant 
risk  to  exerdse  testing  for  that  reason. 
Arrhythmias  that  result  from  ventricular 
aneurysms  would  already  be  covered. 
However,  in  response  to  the  comments, 
we  have  revised  the  example  of 
aneiuysms  that  was  in  the  former  rules 
to  include  chronic  or  dissecting  aortic 


aneurysms  and  have  added  it  to  the  hst 
of  examples.  We  deleted  the  example 
from  the  former  rules  of  recent  onset 
angina  because  it  is  too  imprecise. 
Unless  the  angina  is  unstable  or 
progressive,  there  is  no  significant  risk 
to  the  purchase  of  testing. 

In  some  cases,  the  examples  in  the 
NPRM  were  the  same  as  the  examples 
in  the  former  rules,  but  with  more  up- 
to-date  or  clearer  language;  for  instance, 
"atrial"  fibrillation  instead  of 
"auricular"  fibrillation  and  the  example 
of  cardiac  drug  toxidty  instead  of  the 
less  precise  "individuals  on  medication 
where  performance  of  stress  testing  may 
constitute  a  significant  risk."  In  the  final 
rules,  we  have  also  clarified  an  example 
we  proposed  in  the  NPRM.  Because 
"recent"  aortic  dissection  was  unclear, 
we  have  revised  the  example  to 
"unrepaired"  aortic  dissection;  thus,  we 
will  not  require  recency.  The  proposed 
rules  contained  the  example  of  arterial 
dissection  after  coronary  angioplastv; 
however,  we  eUminated  this  example 
because  it  was  medically  inappropriate. 
Coronary  arterial  dissection  usually 
occurs  during  coronary  angioplasty  and 
is  the  major  means  by  which  arterial 
blood  flow  is  reestablished.  Therefore,  it 
is  not  a  risk  factor  for  exercise  testing. 
In  addition,  we  have  added  language  to 
4.00C2C  to  indicate  that  the  risk  factors 
listed  are  only  examples,  not  an  all- 
inclusive  hst.  Based  upon  the  facts  of 
each  individual's  case,  the  program 
physician  can  decide  if  other  factors 
would  pose  a  risk  to  the  claimant. 

With  regard  to  the  first  commenter's 
remark  that  we  intend  to  purchase  many 
exerdse  tests  despite  the  judgments  of 
treating  physidans,  we  believe  that  the 
commenter  misread  the  NPRM.  As  we 
have  already  explained,  the  proposed 
rules  clearly  stated  that  the  program 
physidan  would  "give  great  weight  to 
the  treating  physicians'  opinions  and 
will  generally  not  override  them,"  in 
this  regard. 

Comment:  One  commenter  from  a 
national  medical  association 
recommended  that  the  unstable 
progressive  angina  in  4.00C2c  should  be 
well-documented  as  it  could  be 
attributable  to  anxiety,  especially 
following  coronary  artery  bypass  graft 
surgery. 

Response:  We  always  try  to  document 
any  impairment  as  well  as  possible. 
However,  we  believe  that  unstable 
angina  due  to  any  cause  raises  a 
sufficient  question  of  risk  that  we  will 
not  purchase  exerdse  testing. 

Comment:  One  national  cardiological 
association  said  that  our  proposal  in 
4.00C2d  to  wait  3  months  following  an 
acute  myocardial  infardion  or 
angioplasty  before  purchasing  an 
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exercise  test  was  too  long.  They 
indicated  an  exercise  test  can  be  safely 
done  within  1  to  2  months.  Conversely, 
a  lay  commenter  suggested  that  we 
might  extend  the  deferral  period  to  4 
months. 

Response:  We  did  not  adopt  the 
comments.  We  chose  a  3-month  deferral 
period  not  for  reasons  of  safety,  but  to 
provide  a  reasonable  period  of  time  for 
recovery  so  that  we  could  realistically 
evaluate  the  benefits  achieved  from 
medical  management.  We  also  beUeve 
that  3  months  is  long  enough  to  wait 
before  purchasing  the  test,  and  that 
there  is  no  need  to  extend  the 
requirement  to  4  months. 

Comment:  One  commenter  asked 
whether  the  factors  in  proposed  4.00C2e 
(final  4.C0C2e(2))  could  be  used  to  rule 
out  exercise  testing,  inasmuch  as  they 
hmit  test  interpretation. 

Response:  Tne  factors  in  this  section 
may.  on  an  individual  case  basis,  be 
used  for  this  purpose,  although  they 
generally  will  not  preclude  exercise 
testing.  We  have  included  this  section  to 
alert  program  physicians  that  these 
things  sometimes  make  interpretation  of 
an  exercise  test  more  difficxilt  They  do 
not  necessarily  pose  a  risk  to  the 
individual,  nor  do  they  make 
interpretation  impossible. 

Comment:  The  same  commenter 
asked  us  to  define  "prolonged  periods  of 
physical  inactivity." 

Response:  We  have  added  a 
parenthetical  statement  indicating  that 
an  example  of  a  prolonged  period  of 
physical  inactivity  could  be  two  weeks 
of  bedrest. 

Comment:  Two  attorneys,  using 
identical  language,  said  that  they  were 
concerned  about  the  "requirement"  for 
an  exercise  test  for  individuals  with 
chronic  heart  failure,  who  generally  are 
treated  with  digitahs.  The  commenters 
said  that  the  medication  alters  the  ECGs 
and  can  result  in  misinterpretation  of 
the  exercise  test  results,  thereby  denying 
benefits  to  disabled  individuals.  Two 
other  attorneys,  also  using  identical 
language,  said  that  the  rules  authorized 
reliance  on  exercise  tests  where 
medication  conceals  the  underl>'ing 
impairment.  One  of  these  commenters 
said  that  we  should  instruct 
adjudicators  to  disregard  results  of 
exercise  tests  that  are  unfavorable  to 
individuals  when  the  individuals  were 
on  medication  at  the  time  of  the  test 
Another  commenter  thought  that  we 
should  not  use  treadmills  or  Holler 
monitors  to  evaluate  Ischemia  when  the 
individual  takes  medication  that 
controls  symptoms  because  a  negative 
test  result  does  not  give  a  reliable 
picture  of  the  person's  ability  to 
function  on  a  sustained  basis.  This 


commenter  also  said  that  we  routinely 
invalidate  positive  test  findings  when 
they  are  supportive  of  listing  criteria 
because  the  claimant  is  on  digitalis. 

Response:  The  final  rules  do  not 
require  exercise  testing  for  people  with 
chronic  heart  failure.  They  provide  a 
listing  under  which  people  who  have 
chronic  heart  failure  can  show  Usting- 
level  severity  through  exercise  testing, 
in  addition  to  two  other  Ustings  for  the 
impairment  that  do  not  include  exercise 
testing  among  their  criteria.  Moreover, 
the  exercise  test  criteria  in  listing  4.02 
do  not  include  ischemic  findings;  they 
require  only  an  inability  to  exercise  at 
5  METS  or  less  or  a  need  to  stop 
exercising  because  of  certain 
abnormahties  that  require  the  cessation 
of  the  test.  Therefore,  any  effect  of 
medication  on  the  ECG  will  have  no 
relevance  to  whether  the  person  meets 
this  i>articular  hsting.  However,  because 
these  commenters  misunderstood  the 
language  we  had  proposed,  we  have 
revised  hsting  4.02B1  to  make  it  clearer. 
We  also  repeat  that  the  results  of 
exercise  tests  alone  will  not  result  in 
denials  of  benefits. 

With  regard  to  the  issue  of  the  value 
of  exercise  testing  when  medication 
controls  symptoms,  a  so-called 
medication-affected  test  in  an 
asymptomatic  individual  indicates  the 
effectiveness  of  the  treatment.  The 
absence  of  ST  changes  on  an  exercise 
test  does  not  mean  that  the  person  is 
firee  of  coronary  disease;  however,  the 
absence  of  ischemic  ECG  changes  or 
symptoms  at  a  given  level  of  exercise 
indicates  what  can  safely  be  done  in 
terms  of  aerobic  capacity.  As  we  have 
aheady  stated,  we  do  not  use  the 
exercise  test  to  determine  the  existence 
of  an  impairment,  but  the  aerobic 
functional  Umitations  associated  with 
the  impairment.  If  medication 
sufficiently  controls  an  impairment,  the 
impairment  is  not  disabling. 

With  regard  to  digitalis,  we  agree  with 
the  commenters  that  the  presence  of 
baseUne  segment  abnormahties  makes 
interpretation  of  an  abnormal  exercise 
test  difficult  and  reduces  the  usefulness 
of  such  a  piece  of  medical  evidence  in 
the  evaluation  of  ischemic  heart  disease. 
This  is  because  digitalis  may  induce  or 
accentuate  ST  segment  displacements 
on  exercise,  resulting  in  a  false-positive 
test;  for  this  reason,  an  abnormal 
exercise  test  of  an  individual  taking 
digitahs  could  not  in  itself  estabhsh  that 
the  individual  has  met  the  criteria  of  the 
ischemia  listing.  However,  this  is  not 
the  case  for  normal  tests,  and  a  normal 
exercise  test  is  valid,  hi  any  event, 
inasmuch  as  we  have  deleted  the 
requirement  to  purchase  exercise  tests 


we  believe  that  we  have  responded  to 
the  commenters'  concerns. 

4.00C3    Other  Studies 

Comment  A  national  medical 
association  suggested  that  we  should 
place  less  reliance  on  imaging 
techniques  such  as  echocardiography 
and  radionuclide  tests  in  determining 
function.  The  commenter  said  that  too 
much  emphasis  is  placed  on  ejection 
fraction  when  tests  must  be  related  to    ~ 
aerobic  capacity,  and  that  the  effective 
cardiac  output  and  effective  stroke 
volume  are  more  important. 

Response:  We  did  not  adopt  the 
comment.  It  was  not  clear  to  us  what  the 
commenter  meant  by  "effective"  cardiac 
output  and  stroke  volume.  However, 
both  cardiac  output  and  stroke  volume 
are  measures  of  ventricular  function  that 
do  not  in  themselves  provide  enough 
information  from  which  one  could  infer 
reduced  functional  capacity.  The 
imphcations  of  both  depend  on 
variables  that  we  could  not  easily  define 
in  these  hstings.  For  instance,  cardiac 
output  depends  on  stroke  volume  and 
heart  rate — which  can  vary  through  a 
wide  range — as  well  as  according  to  the 
individual's  size.  Therefore,  neither  test 
is  amenable  to  a  simple  cutoff  for 
listings  purposes  as  the  ejection  fraction 
is.  Moreover,  stroke  volume  is  one  of  the 
components  used  to  calculate  the 
ejection  fraction.  Even  if  we  provide  a 
threshold  level  for  stroke  volume  In 
these  hstings,  it  would  hkely  be 
redundant  because  It  would  also  appear 
as  a  reduced  ejection  fraction. 

Comment:  One  commenter  felt  that 
stricter  guidelines  need  to  be  given  as  to 
when  studies  described  in  4.00C3  may 
be  purchased  to  ensure  that  the  treating 
physician's  opinion  is  carefully 
considered  in  order  to  protect  the  safety 
of  claimants. 

Response:  We  have  clarified  section 
4.00C3  to  Indicate  that  these  tests  may 
only  be  purchased  if  the  claim  cannot  be 
favorably  decided  on  another  basis,  and 
the  program  phN-sician,  preferably  one 
experienced  in  the  care  of  patients  with 
cardiovascular  disease,  has  concluded 
that  the  test  does  not  pose  a  significant 
risk  to  the  individual. 

Comment  One  commenter  asked  us 
to  provide  criteria  for  purchase  of  two- 
dimensional  echocardiograms  and 
radionuchde  studies  in  4.00C3. 

Response:  We  did  not  adopt  the 
comment.  We  believe  that  this  is  a 
procedure  that  Is  more  appropriate  to 
our  operational  manual  and  other 
subinstructions  than  to  the  regulations. 
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4.00D    Treatment  and  Relationship  to 
Functional  Status 

Comment:  One  commenter  suggested 
that  the  requirement  in  proposed  4.00D4 
to  obtain  results  of  biopsies  during  the 
first  few  months  after  transplant  was 
unnecessary  because  the  listing  directs 
an  allowance  once  we  have  documented 
that  a  transplant  has  been  performed. 

Response:  We  adopted  the  comment 
by  deleting  the  sentence.  As  the 
commenter  correctly  noted,  under 
listing  4.09  there  is  a  presumption  of 
disability  for  1  year  following  cardiac 
transplantation  so  that  there  is  no  need 
for  requiring  biopsy  results  within  that 
period. 

4.00E    Clinical  Syndromes  ' 

Comment:  A  physician  noted  the 
statement  in  proposed  4.00Ela  that 
chronic  heart  failure  may  manifest  itself 
as  pulmonary  congestion  "or"  systemic 
congestion  could  be  clarified  to  indicate 
that  it  might  also  result  in  both 
pulmonary  and  systemic  congestion. 

Response:  We  adopted  the  comment. 

Comment:  One  national  medical 
association  suggested  that  we  add 
"chest  wall  syndrome"  to  the  list  of 
noncardiac  conditions  that  may  also 
produce  symptoms  mimicking 
myocardial  ischemia. 

Response:  We  adopted  the  comment 
in  final  4.00E3f. 

Comment:  A  national  medical 
organization  suggested  three  clarifying 
language  additions  for  the  second  and 
third  paragraphs  of  4.00E4. 

Response:  We  adopted  two  of  the 
suggestions  but  not  the  third.  In  the  first 
sentence  of  the  second  paragraph  of 
4.00E4,  we  added  the  phrase,  "in  the 
supine  position,"  following  the  word, 
"determined,"  as  suggested  because  this 
is  standard  practice  for  determining  the 
ankle/brachial  blood  pressure  ratio. 
Similarly,  in  the  fifth  sentence  of  the 
third  paragraph  of  the  section,  we  now 
indicate  that  the  treadmill  for  Doppler 
exercise  may  be  on  a  "10  or  12  percent" 
grade,  instead  of  12  percent  alone,  in 
recognition  of  variations  in  standard 
practice;  for  the  purposes  of  this  listing, 
the  difference  in  the  grading  is  so  small 
as  to  be  immaterial.  We  did  not  adopt 
the  third  suggestion,  to  indicate  in  the 
same  sentence  that  the  exercise  should 
be  for  "up  to"  5  minutes,  because  we 
already  include  the  possibility  that  the 
individual  will  not  complete  the  test  in 
the  fourth  sentence  of  the  paragraph. 

Comment:  Under  4.00E4  there  is  a 
requirement  for  a  resting  ankle/brachial 
systolic  blood  pressure  ratio  of  less  than 
0.50.  A  national  medical  association 
commented  that  this  is  an  arbitrary  ratio 
and  that  pain  and  pallor  must  also  be 


taken  into  account,  even  though  the" 
individual  may  register  0.45. 

Response:  We  disagree.  The 
requirement  for  a  resting  ankle/brachial 
systohc  blood  pressure  ratio  of  less  than 
0.50  is  not  arbitrary,  but  is  confirmed  by 
the  literature  and  clinical  experience. 
(See,  e.g..  Carter,  S.A.,  "Rate  of  Presstire 
Measurements  in  Vascular  Disease,"  in 
Bernstein,  E.F.,  "Non-invasive 
Diagnostic  Techniques  in  Valvular 
Disease,"  The  C.B.  Mosby  Company, 
Saint  Louis,  1987.) 

Furthermore,  the  existence  of  pain 
and  pallor  is  implicit  in  the 
requirements.  Listing  4.12  requires 
"intermittent  claudication,"  which  is  a 
description  of  a  kind  of  pain  People 
with  the  severely  reduced  ankle/ 
brachial  systolic  pressure  of  050  will 
have  both  pallor  and  rubor,  among  other 
chnical  findings,  and  the  symptom  of 
pain  associated  with  the  degree  of 
marked  peripheral  arterial  disease 
described  in  the  listings.  We  do  not 
believe  that  it  would  be  helpful  to 
mention  only  one  such  common 
finding. 

Comment:  One  commenter  suggested 
that  we  add  text  to  4.00E4  explaining 
that  varicose  veins  by  themselves  do  not 
generally  cause  disability  at  the  listing 
level,  and  that  the  hsting  concerns 
chronic  venous  insufficiency,  not 
isolated  varicosities. 

Response:  Although  the  commenter 
was  correct,  we  do  not  believe  that  it  is 
necessary  to  add  this  much  detail  to  the 
listings,  since  it  is  evident  from  the 
listed  criteria  that  a  mere  finding  of 
varicose  veins  could  not  meet  or  equal 
the  criteria  of  the  hsting. 

Listings 

4 .  02    Chronic  Heart  Failure 

Comment:  Several  commenters 
believed  a  definition  of  cardiac 
enlargement  should  be  provided. 

Response:  We  agree  and  have  added 
two  common  examples  of  cardiac 
enlargement  to  listing  4.02A. 

Comment:  Two  attorney  commenters 
noted  that  proposed  listing  4.02 
introduced  an  exercise  test  criterion. 
One  of  these  commenters  said  that  we 
had  presented  no  justification  to 
support  our  conclusion  that  exercise 
testing  is  an  appropriate  measure  of 
disability  arising  from  chronic  heart 
disease.  The  other  commenter  noted 
that  in  our  former  rules  (in  4.00G3),  we 
had  listed  congestive  heart  failure  as  a 
reason  for  not  purchasing  exercise  tests. 
A  third  commenter  asked  us  to  define 
"markedly  symptomatic  exercise 
intolerance"  as  used  in  proposed  hsting 
4.02B1. 

Response:  Experts  in  the  field  of 
cardiology  indicate  that  exercise  testing 


of  individuals  with  chronic  cardiac 
failure  that  is  compensated  is  both  safe 
and  useful.  Among  the  objectives  for 
subjecting  these  individuals  to  exercise 
testing  are  the  sensitive  and  specific 
detection  of  impaired  cardiac 
performance,  a  gradation  of  the  severity 
of  chronic  cardiac  failure,  the 
assessment  of  aerobic  capacity  of  the 
patient,  and  the  monitoring  of  the 
therapeutic  response  (see,  e.g., 
"Cardiopulmonary  Exercise  Testing," 
Karl  T.  Weber,  Joseph  S.  Janicki.  1986, 
W.  B.  Saunders  Company, 
Philadelphia).  Nevertheless,  we  still 
exclude  individuals  who  have  chronic 
heart  failure  resulting  in  NYHA 
functional  class  IV  Umitations  in 
4.00C2C. 

Our  proposal  to  use  the  term 
"markedly  symptomatic  exercise 
intolerance"  was  imclear.  We  have, 
therefore,  clarified  final  hsting  4.02B1 
by  deleting  the  phrase  and  revising  the 
final  clause  to  state  clearly  what  we 
intended;  i.e.,  that  the  person  is  unable 
to  exercise  in  an  exercise  test  at  a 
workload  equivalent  to  5  METS  or  less 
because  of  symptoms  of  chronic  heart 
failure.  In  ttds  way,  the  criteria  for 
symptoms  will  be  evaluated  only  under 
B2  of  final  listing  4.02. 

Comment:  One  commenter  asked  if  in 
listing  4.02B  the  "recurrent  fatigue  and 
dyspnea"  must  occur  at  rest  or  with 
exercise,  or  either. 

Response:  NYHA  functional  class  in 
connotes  that  the  individual  is 
comfortable  at  rest  but  symptomatic  on 
ordinary  physical  activity.  Similarly. 
NVHA  functional  class  IV  connotes  that 
the  individual  is  symptomatic  at  rest. 
We  beheve  that  we  have  clarified  these 
principles  by  deleting  the  references  to 
the  functional  classes  and  instead 
incorporating  into  the  Ustings  narrative 
descriptions  of  the  functional  criteria. 

Comment:  One  commenter  suggested 
that  we  include  multiform  ventricular 
premature  contractions  in  listing 
4.02B2a. 

Response:  We  adopted  *he  comment. 
We  have  rephrased  this  listing  section  to 
indicate,  "Three  or  more  consecutive 
ventricular  premature  beats  or  three  or 
more  multiform  beats  •   *   *." 

4.04    Ischemic  Heart  Disease 

Comment:  Three  commenters 
addressed  the  requirement  In  the 
opening  sentence  of  proposed  listing 
4.04  for  chest  discomfort  "occurring 
repeatedly."  One  commenter  asked  us  to 
define  the  phrase.  Two  commenters 
pointed  out  that  individuals  may  restrict 
their  activities  so  as  to  avoid  discomfort 
or  lessen  its  frequency.  One  of  the 
commenters  said  that  we  should  delete 
the  phrase,  arguing  that  the  issue  is  not 


6492       Federal  Register  /  Vol.  59,  No.  28  /  Thursday.  February  10.  1994  /  Rules  and  Regulations 


how  often  chest  discomfort  of  ischemic 
origiii  occiirs,  but  whether  it  occiiis 
consistently  with  exertion. 

Response:  We  adopted  the  comment 
that  asked  us  to  delete  the  phrase.  We 
agree  with  the  last  commenter  that  the 
issue  is  not  how  often  the  chest  pain 
occurs,  because  the  individual  may  have 
structured  his  or  her  activities  so  as  to 
avoid  chest  pain,  but  whether  the 
individual  would  have  syinptoms  with 
a  given  level  of  exertion.  Moreover,  the 
specific  Ustings  criteria  in  the 
subparagraphs  establish  the  level  of 
functional  severity  for  the  hstings. 

Cpmrnent:  One  commenter  thought 
that  the  requirement  in  listing  4.04A1 
for  findings  in  at  least  3  consecutive 
complexes  would  make  it  too  difficult  to 
meet  this  listing.  Another  commenter 
asked  if  the  requirement  in  Hsting 
4.04A1  for  depression  in  3  complexes 
rather  than  2  is  correct. 

Response:  The  requirement  for 
findings  in  at  least  3  consecutive 
complexes  is  correct  We  changed  the 
requirement  ft'om  the  prior  listing's  2 
complexes  to  bring  these  listings  into 
line  with  standard  medical  practice.  We 
do  not  intend  to  raise  the  severity  level 
of  the  listing,  but  to  make  it  more 
accurate  and  up-to-date  by  minimizing 
the  effect  of  wandering  baseline  or 
artifacts. 

Comment:  One  commenter  requested 
that  we  consider  expanding  proposed 
listing  4.04A5  to  Include  abnonnal 
findings  on  stress  echocardiogram  and 
IV  Persantine  tests.  The  commenter  said 
that  these  tests  could  improve 
sensitivity  in  assessing  claimants  with 
coronary  artery  disease  who  have 
negative  routine  exercise  tests. 

flesponse:  We  did  not  accept  the 
comment  because  these  are  new 
technologies  that  are  still  being 
developed.  Moreover,  they  are  not 
widely  available  and  there  is  currently 
no  correlation  indicating  the  sensitivity 
or  specificity  of  these  tests  relative  to 
more  accepted  technologies,  such  as 
thallium  stress  testing.  For  these 
reasons,  it  would  not  be  appropriate  at 
this  time  to  include  such  modalities  in 
our  listings. 

Comment:  Two  attorney  commenters 
thought  that  proposed  listings  4.04B  and 
C  tightened  Ihe  criteria  in  the 
nonexercise  test  listings  for  ischemic 
heart  disease  and  could  not  be  met  One 
of  these  commenters  said  that  this 
constriction  of  the  listings  was  unfair 
and  unwarranted,  and  that  the  former 
listing  did  not  have  these  requiremeats. 
Another  commenter  asked  way  listing 
4.04C  requires  both  an^ographic 
evidence  of  severe  vessel  occlusion  and 
an  ejection  fraction  of  30  percent  or  less. 


Response:  In  response  to  the 
comments,  we  revised  the  rules  so  that 
final  listing  4.04C  requires  only 
angiographic  evidence  instead  of  both 
angiographic  evidence  and  a  decreased   . 
ejection  fraction.  We  also  revised  final 
listing  4.04B  so  that  it  has  the  same 
functional  severity  level  as  listing  4.04C, 
i.e.,  the  condition  must  result  in 
symptoms  on  ordinary  physical  activity 
even  though  the  individual  is 
comfortable  at  rest;  this  equates  with 
NYHA  functional  class  HI.  Proposed 
listing  4.04B  had  required  NYHA 
functional  class  IV,  which  requires 
s>'mptoms  at  rest 

We  revised  the  listings  employing 
ejection  frartion  criteria  from  the  prior 
rules,  which  permitted  a  finding  of 
"meets"  based  on  the  ejection  fraction 
alone,  because  it  is  well  supported  in 
the  medical  literature  that  individuals 
v\"ith  even  markedly  decreased  ejection 
fractions  can  functionally  live  perfectly 
normal  lives;  the  ejection  fraction  alone 
does  not  indicate  functional  capacity. 
This  is  also  the  reason  we  require 
functional  Umitations  associated  with 
angiographic  evidence  of  coronary 
atherosclerosis;  as  we  have  already 
explained,  this  test  does  not  provide 
information  about  whether  any 
discovered  disease  is  directly  related  to 
or  predictive  of  functional  status. 

Comment:  Two  commenters  noted 
that  we  deleted  the  criteria  of  former 
listings  4. 0481  through  B5,  which 
provided  criteria  for  evaluating  chest 
pain  following  myocardial  infarctions 
based  on  resting  ECG  findings.  One 
commenter  said  that  resting  ECGs 
should  not  be  entirely  omitted;  another 
said  that  we  should  retain  the  prior 
listings. 

Response:  We  did  not  adopt  the 
comments.  We  deleted  the  criteria 
because  the  presence  of  a  previous 
myocardial  infarction  does  not,  of  itself, 
guarantee  that  subsequent  chest  pain  is 
of  cardiac  origin.  Therefore,  we  need 
other  information  to  establish  that  the 
individual  is  experiencing  ischemia 
resulting  in  chest  discomfort  An 
exercise  test  may  be  useful  for  this 
purpose.  Additionally,  a  resting  and^ 
exercise  two-dimensional 
echocardiogram  or  radionuclide 
ventriculogram  may  also  demonstrate 
cardiac  dysfunction,  including 
ischemia.  Again,  the  fact  that  we  have 
deleted  the  criteria  does  not  mean  that 
individuals  who  demonstrate  these 
findings  will  be  found  not  disabled.  It 
only  means  that  they  do  not  have 
impairments  that  "meet"  the  criteria  of 
the  listing. 

Comment:  Two  commenters  asked 
whether  we  deliberately  deleted  the 
word  "proximal"  in  proposed  listing 


4.04C2b  (final  listing  4.04Clb).  "70 
percent  or  more  narrowing  of  another 
nonbypassed  coronary  artery";  former 
listing  4.04B7b.  the  corresponding 
listing  that  was  in  effect  at  the  time  of 
the  NPRM,  had  specified  that  the  artery 
must  be  a  proximal  artery. 

Response:  We  did  delete  the  word 
intentionally  to  recognize  that  lesions  in 
other  than  a  proximal  portion  of  the 
major  arteries  may  result  In  significant 
impairment. 

Comment:  One  commenter  noted  that 
we  had  deleted  the  criterion  in  former 
listing  4  04A5  for  developraont  of 
second-or  third-degree  heart  block.  The 
commenter  thought  that  heart  blocks 
and  conductive  defects  with  ext^rcise  are 
an  important  part  of  the  ischon.in  heart 
disease  listings  and  asked  us  to  consider 
reinstating  the  criterion. 

Response:  We  did  not  adopt  the 
comment.  We  deleted  the  aiterion 
because  it  is  unnecessary.  Individuals 
with  significant  heart  block  or 
conductive  defects  will  have  either 
blood  pressiire  changes  or  exercise 
intolerance  and  would  be  considered 
under  the  standards  for  those 
consequences  of  the  impairment, 

4.05    Recurrent  Arrhythmias 

Comment:  Four  commenters  believed 
tliat  the  requirement  in  hsting  4.05  that 
cardiac  syncope  be  coincident  with 
findings  on  a  Holter  monitor  is  an 
unduly  restrictive  requirement.  They 
said  that  medical  care  is  unavailable  to 
many  claimants,  particulaiiy  in  the  SSI 
claimant  population,  who  may  only 
have  the  benefit  of  a  Holter  evaluation 
because  of  a  consultative  examination. 
The  commenters  also  said  that  it  was 
unreasonable  to  require  that  the 
claimant  sustain  an  episode  during  an 
isolated  twenty-four  hour  period. 

Response:  We  did  not  adopt  the 
comments.  There  are  many  causes  for 
sjTicope,  including  noncardiac  causes 
and,  except  for  the  use  of  a  Holter 
monitor  with  the  individual  lying  on  a 
tilt  table  or  by  ambulatory  monitoring 
there  is  no  other  way  to  determine 
whether  there  is  true  cardiac  svmcope. 
There  has  to  be  an  association  between 
the  symptom  and  medically 
determinable  arrhythmia  to  satisfy  the 
requirements  of  this  listing. 

Even  though  we  agree  with  the 
commenters  that  there  will  be  some 
individuals  who  have  true  cardiac 
syTicope  but  who  have  not  been 
appropriately  tested  by  treating  sources, 
we  do  not  beUeve  that  this  will  occur  as 
often  as  the  commenters  do.  Cardiac 
syncope  is  such  a  severe  symptom  that 
it  is  unlikely  that  many  people  who 
experience  it  will  not  be  appropriately 
tested.  In  any  case,  and  as  we  have 
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stated  throughout  this  preamble,  those 
Individuals  who  cannot  present 
evidence  showing  that  their 
impairments  meet  this  listing  may  still 
establish  disability  in  other  ways. 

Comment:  A  national  medical 
association  suggested  that  the  addition 
of  the  phrase  "near  syncope'*  would 
make  the  listing  description  of 
symptoms  associated  with  uncontrolled 
arrhythmias  more  acoirate. 

Response:  We  agree,  and  have  added 
the  phrase  in  final  4.00B3  and  Listings 
4  05  and  104.05. 

4.06    Symptomatic  Congenital  Heart 
Disease 

Comment:  One  commenter  noted  that 
the  vast  majority  of  claimants  suffering 
from  symptomatic  congenital  heart 
disease  who  suffer  cyanosis  at  rest  will 
meet  either  the  requirements  of  listing 
4.06A1  or  A2.  However,  the  conunenter 
was  concerned  that  we  might  deny 
claimants  whose  impairments  do  not 
quite  meet  the  requirements  of  those 
listings.  The  commenter  beUeved  that 
cyanosis  at  rest  should  in  itself  be 
sufficient  to  meet  listing-level  severity. 

Response:  We  did  not  adopt  the 
comment.  The  commenter  was  correct 
that  the  vast  majority  of  people  who  are 
cyanotic  at  rest  will  have  impairments 
that  meet  this  listing.  However,  we  did 
not  list  cyanosis  by  itself  because  it  can 
be  too  subjective  a  finding  on  which  to 
base  a  Usting.  The  listings  are  not 
intended  to  be  all-inclusive.  Those 
individuals  who  have  cyanosis  at  rest 
but  who  do  not  demonstrate  the  criteria 
of  the  listing  may  still  demonstrate 
disabihty  through  the  equivalence 
concept  and,  if  necessary,  through  an 
individuaUzed  assessment  of  their 
residual  functional  capacities.  However, 
as  we  explained  earUer  in  this  preamble, 
and  in  response  to  this  comment,  we 
deleted  the  proposed  functional  criteria 
from  final  Usting  4.06  partly  in 
recognition  of  the  fact  that  individuals 
who  are  cyanotic  at  rest  will  necessarily 
have  functional  limitations  of  at  least 
NYHA  functional  class  in. 

Comment:  One  commenter  suggested 
that  we  provide  specific  guidelines  in 
the  Ustings  regarding  when  to  purchase 
blood  gas  studies  because  these  types  of 
tests  constitute  an  increased  risk  for 
claimants. 

Response:  We  did  not  adopt  the 
comment  It  would  be  very  xmusual  for 
a  person  with  congenital  cyanotic  heart 
disease  not  to  have  at  least  one  blood 
gas  test  available:  therefore,  we  do  not 
expect  to  purchase  many  of  these  tests. 
We  also  believe  that  the  guidelines  for 
the  purchase  of  such  tests  more 
appropriately  belong  in  our  operational 


manual  instructions.  These  tests  do  not 
pose  a  risk  to  the  claimant. 

4.08    Cardiomyopathies 

Comment:  One  commenter  was 
apparently  concerned  about  the 
references  to  Ustings  4.02  and  4.04  in 
listing  4.08.  The  commenter  noted  that 
individuals  with  hypertrophic 
cardiomyopathy  are  high  risk 
individuals  and  should  not  be  subjected 
to  exercise  tests. 

Response:  Listing  4.08  refers  to 
criteria  in  other  Ustings  for  the 
evaluation  of  cardiomyopathy  because 
the  consequences  of  this  impairment  are 
so  varied  (e.g.,  heart  failure,  ischemia, 
arrh\-thmia}  that  it  is  more  efficient  to 
refer  to  other  Ustings  to  evaluate  the 
consequences  rather  than  repeating  all 
the  criteria  under  Usting  4.08.  We  agree 
^at  individuals  with  hypertrophic 
cardiomyopathy  are  at  risk  for  sudden 
death  due  to  arrhythmias  and  physical 
exertion  and  they  should  not  be 
required  to  do  an  exercise  test.  We  have 
added  this  condition  to  the  risk  factors 
In  final  4.00C2c  to  make  it  clear  that  we 
wiU  not  purchase  exercise  tests  in  these 
cases.  W'e  did  not  revise  the  cross- 
references  in  final  Usting  4.08  because 
some  individuals  may  have  undergone 
exercise  testing  and  may  be  able  to  show 
that  their  impairments  meet  final 
listings  4.02B  or  4.04A.  Those  who  have 
not  may  still  be  evaluated  under  final 
Ustings  4.02A  and  C,  and  4.04B  and  C. 
the  listings  that  do  not  include  exercise 
tests  among  their  criteria. 

4.09    Cardiac  Transplantation 

Comment:  One  national  medical 
association  indicated  that  some 
individuals  undergoing  cardiac 
transplantation  have  reciuring  disability 
beyond  1  year.  The  commenter  pointed 
out  that  serial  observations  and  retesting 
must  be  continued. 

Response:  Final  Usting  4.09  does  not 
conflict  with  these  facts.  The  Usting 
provides  that,  after  the  year  of  disabiUty, 
the  individual  must  be  reevaluated 
under  whatever  Usting  is  appropriate  to 
his  or  her  residual  cardiac  impairment, 
where  a  finding  of  "meets"  or  "equals" 
may  be  possible. 

Moreover,  under  the  medical 
improvement  disabiUty  review  standard 
that  we  are  required  to  foUow  under 
§§404.1594  and  416.994  (and 
§  416.994a  for  children)  we  may  not  find 
that  an  individual's  disabiUty  has  ended 
"automatically"  after  a  certain  period  of 
time.  We  are  generally  required  to  show 
that  there  has  been  medical 
improvement  in  the  individual's 
disabling  impairment,  that  the 
improvement  is  related  to  the  ability  to 
work,  and  that  the  individual  la  not 


currently  under  a  disabiUty.  This  means 
that,  even  if  the  individual's  impairment 
nas  improved,  we  may  stih  find  that  the 
individual  continues  to  be  disabled 
based  on  an  assessment  of  residual 
functional  capacity  and  consideration  of 
vocational  factors. 

4.11    Chronic  Venous  Insufficiency 

Comment:  One  commenter  thought 
that  there  were  too  many  criteria 
required  to  meet  listing  4. 11.  The 
commenter  said  that  it  should  be 
unnecessary  to  require  all  five  of  the 
listed  criteria  in  order  to  find  a  claimant 
disabled  and  that  brawmy  edema  alone 
should  be  sufficient  for  a  finding  of 
disabiUty.  Conversely,  another 
commenter  questioned  whether  this 
Usting  is  too  Uberal,  but  did  not  say 
why. 

Response:  We  adopted  the  first 
comment.  Extensive  brawmy  edema  is 
the  most  severe,  end-stage  manifestation 
of  chronic  venous  insufficiency. 
However,  we  beUeve  that  because  there 
can  be  variability  in  the  severity  of  each 
of  the  other  findings  we  proposed  in 
listing  4.11,  they  must  all  be  present 
together  in  order  to  establish  listing- 
level  severity  based  on  chronic  venous 
insufficiency  that  has  not  resulted  in 
extensive  brawny  edema.  We  have, 
therefore,  divided  final  Usting  4.11  into 
two  paragraphs.  Final  Usting  4.11A  will 
be  met  when  there  is  extensive  brawny 
edema  resulting  from  deep  venous 
insufficiency,  while  final  Usting  4.11B 
will  be  met  with  deep  venous 
insufficiency  with  associated  superficial 
varicosities,  stasis  dermatitis,  and 
recurrent  or  persistent  ulceration  which 
has  not  healed  following  at  least  3 
months  of  prescribed  medical  or 
sui^ical  therapy.  We  did  not  include  a 
3-month  treatment  requirement  in  final 
Usting  4.11A  because  extensive  brawny 
edema  is  a  sufficiently  severe  finding  in 
itself  that  treatment  is  not  an  issue  in 
estabUshing  duration. 

We  also  reiterate  for  the  first 
commenter  that  an  individual  does  not 
have  to  demonstrate  an  impairment  that 
"meets"  a  Usting  to  be  found  disabled. 

Comment:  One  commenter  suggested 
that  we  consider  adding  a  statement 
about  the  evaluation  of  lower  extremity 
pain  urithout  evidence  of  chronic 
venous  insufficiency. 

Response:  We  did  not  adopt  the 
comment.  It  was  not  clear  to  us  from  the 
comment  what  information  the 
commenter  was  suggesting  we  provide. 
However,  we  have  regulations  tor  the 
evaluation  of  pain  that  we  beUeve 
adequately  cover  the  issue  for  all 
impairments. 


6494        Federal  Register  /  Vol.  59.  No.  28  /  Thursday,  February  10,  1994  /  Rules  and  Regulations 


4.12    Peripheral  Arterial  Disease 

Comment:  One  commenter  suggested 
that  we  also  require  failure  to  visualize 
superficial  arteries  in  listing  4.12A. 

Response:  We  did  not  adopt  the 
comment.  When  the  common  femoral  or 
deep  femoral  artery  cannot  be 
visualized,  superficial  arteries  will  not 
be  visualized  either.  Therefore,  such  a 
requirement  would  be  superfluous. 

Comment:  Another  comnienter 
suggested  that  we  add  a  third  criterion, 
"ischemic  pain  at  rest,"  to  hsting  4.12B. 

Response:  VVe  did  not  adopt  the 
comment.  Individuals  with  peripheral 
vascular  disease  who  have  ischemic 
pain  at  rest  will  have  more  severe 
impairments  than  are  already  described 
in  final  hsting  4.12B1.  Such  individuals 
have  resting  ankle/brachial  systolic 
blood  pressures  in  the  range  of  0.30  to 
0.40,  which  is  even  more  severe  than 
the  hsting  requirement  of  0.50. 

104.00    Preface  to  Part  B 

104. 00  A    Introduction 

Comment:  One  commenter  pointed 
out  that  the  statement  in  the  fifth 
paragraph  of  proposed  104. OOA  about 
age-appropriate  activities  for 
individuals  age  14 Vj  to  18  (i.e.,  that  they 
"are  not  unlike  those  of  young  adults") 
was  inconsistent  with  the  interim  final 
rules  for  evaluating  childhood  disabihty 
we  had  issued  on  February  11, 1991 
{"Determining  Disabihty  for  a  Child 
Under  Age  18,"  56  FR  5534). 

Response:  We  have  deleted  the  entire 
paragraph.  The  rules  for  evaluating 
childhood  function  in  §§  416.924 
through  416.924e  provide  information 
on  the  evaluation  of  age-appropriate 
activities  for  children  of  all  ages 
irrespective  of  the  natvire  of  their 
impairments.  They  are,  therefore,  also 
appUcable  to  children  with 
cardiovascular  impairments. 

104. OOB    Documentation 

Comment:  One  commenter  thought 
that  the  requirement  in  the  second 
sentence  of  proposed  104. OOB,  which 
provided  in  part  that  a  copy  of  relevant 
echocardiographic  views  "must"  be 
included  in  the  record,  was  unrealistic. 
The  commenter  pointed  out  that  the 
State  agency  is  not  always  able  to  obtain 
these  copies.  Therefore,  the  commenter 
recommended  that  we  change  the  word 
"must"  to  "should." 

Response:  We  adopted  the  comment. 

104. OOD    Congenital  Heart  Disease 

Comment:  A  physician  recommended 
that  we  eliminate  the  reference  to  patent 
ductus  arteriosus  in  the  fourth 
paragraph  of  proposed  104. OOD  because 
this  condition  is  almost  always 


amenable  to  surgical  or  medical  therapy 
with  very  low  morbidity. 

Response:  We  adopted  the  comment. 
Because  of  advances  in  the  medical  and 
surgical  treatment  of  patent  ductus 
arteriosus,  infants  bom  with  this 
condition  would  not  ordinarily  be 
expected  to  experience  chronic 
cardiopulmonary  impairment.  VVe  have, 
therefore,  deleted  the  paragraph.  We 
have  also  clarified  final  104.00  C  and  D 
so  that  they  clearly  indicate  the  kinds  of 
conditions  and  the  level  of  severity 
intended  by  the  discussion.  In  addition, 
we  have  included  guidance  in  final 
104. OOD  for  those  conditions  which, 
even  though  not  named,  nevertheless 
result  in  listing-level  impairment  in 
individual  cases. 

104.00E    Chronic  Heart  Failure 

Continent:  A  national  medical 
association,  noting  our  reference  to 
"imaging  techniques  such  as 
echocardiography  and  radionuchde 
studies"  in  the  last  sentence  of  proposed 
104. OOE,  pointed  out  that  pediatric 
cardiologists  almost  never  do 
radionuchde  studies.  The  commenter 
suggested  that  we  revise  the  last 
sentence  to  refer  to  other  tests,  such  as 
two-dimensional  and  Doppler 
echocardiography. 

Response:  We  adopted  the  comment. 

Listings 

104.02    Chronic  Heart  Failure 

Comment:  One  attorney  was 
concerned  that  our  proposal  to  remove 
the  tables  for  tachycarcha  and  tachypnea 
from  listing  104  02  would  increase  the 
severity  level  of  the  hsting.  The 
commenter  thought  that  the  exercise 
intolerance  criterion  was  more 
restrictive  in  proposed  Usting  104.02 
than  in  former  Usting  104.02G.  The 
commenter  also  thought  that  there  was 
no  justification  for  removal  of  chest  x- 
ray  evidence  demonstrating 
cardioraegaly.  The  commenter  was  also 
concerned  that  hepatomegaly  and 
edema  were  not  included  as  criteria  for 
this  hsting,  even  though  they  were  in 
the  prior  hsting.  This  commenter  and 
another  conitnenter  noted  that  there 
were  no  criteria  for  fatigue  and  dyspnea 
in  proposed  listing  104.02. 

Response:  Although  the  commenter 
was  not  correct  in  the  beUef  that  we  had 
proposed  to  make  the  listing  more 
stringent,  we  adopted  most  of  the 
comments.  Final  hsting  104.02A  is  now 
a  criterion  for  persistent  tachycardia  at 
rest;  final  hsting  104. 02B  is  now  a 
criterion  for  persistent  tachypnea  at  rest 
or  markedly  decreased  exercise 
tolerance;  and  we  have  included  the 
corresponding  tables  from  our  former 


listings  as  Tables  I  and  11  at  the  end  of 
the  section.  We  moved  the  other  criteria 
we  had  proposed  in  listing  104. 02 A  into 
final  104. OOE  of  the  preface,  and  also 
added  chronic  dyspnea,  tachypnea,  and 
orthopnea  to  the  hst  of  symptoms 
(including  fatigue  and  weakness)  we 
had  already  included;  we  did  not 
specifically  mention  all  of  them  in  the 
proposed  listings  because  they  are 
symptoms  of  chronic  heart  failure  with 
which  all  physicians  are  familiar.  Qui 
proposed  addition  of  the  phrase 
"markedly  reduced"  (now  "markedly 
decreased"  in  the  final  rules)  to  modify 
the  requirement  for  exercise  tolerance 
was  only  a  clarification;  infants  with 
labored  respiration  on  mild  exertion 
have  markedly  decreased  exercise 
tolerance. 

The  opinion  of  the  commenter  that 
there  was  no  justification  for  our 
deletion  of  the  rule  for  cardiomegaly 
demonstrated  by  x-ray  was  not  correct. 
Our  prior  hsting  could  be  met  only  with 
the  clemonstration  of  two  criteria 
associated  with  chronic  heart  failure. 
The  proposed  (and  final)  hsting  is  the 
same,  in  that  it  requires  as  an  initial 
matter  the  demonstration  of  findings — 
such  as  cardiomegaly — that  confirm  the 
existence  of  the  impairment,  and  one 
other  of  the  criteria  in  the 
subparagraphs.  Our  proposal  to  delete 
the  requirement  that  cardiomegaly  be 
demonstrated  by  x-ray  was  consistent 
with  contemporary  standards  of  care  for 
infants  and  children  with  chronic  heart 
failure,  in  which  other,  more  accurate, 
imaging  techniques,  including 
echocardiography  and  other 
radionuclide  studies,  are  generally  used. 
Heart  failure  in  children  must  be 
properly  assessed;  like  cancer,  it  is  not 
a  diagnosis  to  be  Ughtly  entertained,  and 
should  not  be  based  on  an  x-ray  in  a 
physician's  office. 

However,  we  concede  that  not  all 
claimants  receive  the  proper  care  and 
that  there  will  still  occasionally  be  x- 
rays  in  the  evidence  without 
appropriate  imaging  techniques. 
Therefore,  in  response  to  the  comment, 
we  have  restored  our  prior  rules  on  x- 
ray  evidence  of  heart  enlargement 
demonstrated  by  cardiothoracic  ratio  in 
final  104. OOE,  with  the  provision  that 
the  findings  must  also  be  accompanied 
by  other  signs  of  chronic  heart  failure  or 
ventricular  dysfunction.  Because  we 
restored  these  provisions,  we  were  also 
required  to  clarify  how  enlargement  is 
evaluated  using  appropriate  imaging 
techniques,  such  as  echocardiography. 
We  have  not  included  the  former 
requirements  for  enlargement  on  serial 
x-rays  or  for  measurement  of  chamber 
size  based  on  x-rays  because  these  are 
outdated  methods  of  assessment. 
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The  foregoing  also  explains  why  we 
removed  the  listing  criteria  for 
hepatomegaly  and  dependent  edema. 
Like  cardiomegaly.  these  are  examples 
of  medical  findings  that  are  used  to 
confirm  the  existence  of  chronic  heart 
failure,  as  described  in  4.00E. 

With  regard  to  the  comments  on 
dyspnea,  we  also  added  two  new 
paragraphs  to  final  104. OOB  providing 
for  the  possibility  of  exercise  testing  in 
children.  Exercise  testing  has  been 
increasingly  used  in  children  age  6  and 
older  for  the  assessment  of  some 
arrhythmias,  for  the  assessment  of  the 
severity  of  chronic  heart  failure,  and  for 
the  assessment  of  recovery  of  function 
following  cardiac  surgery  or  other 
therapy;  however,  it  is  still  less 
frequently  indicated  for  children  than 
for  adults  and  can  rarely  be  successfully 
performed  on  children  under  age  6.  We 
do  not  expect  to  purchase  many  such 
tests  for  diildren,  but  they  may  be 
useful  in  those  few  cases  in  which  we 
are  unable  to  obtain  sufficient  evidence 
about  a  child's  functioning  (for  Instance, 
from  treating  sources  and  scJiools)  to 
make  a  decision.  The  first  paragraph, 
therefore,  provides  that  we  may 
purchase  the  test  only  If  we  cannot 
decide  the  case  based  on  the  available 
evidence;  therefore,  it  cannot  be  used  to 
disadvantage  any  child  claimant.  The 
paragraph  also  requires  that  the  testing 
must  be  performed  In  a  specialty  center 
for  pediatric  cardiology  or  other  faciUty 
qualified  to  perform  exercise  testing  for 
diildren. 

The  second  paragraph  parallels  the 
adult  rules  by  requiring  that  such  testing 
be  performed  using  a  generally  accepted 
protocol  consistent  with  the  prevailing 
state  of  medical  knowledge  and  clinic^ 
practice.  In  addition.  It  prohibits  the 
purchase  of  the  test  for  a  child  for  whom 
the  performance  of  the  test  constitutes  a 
significant  risk  and  adopts  by  reference 
the  risk  pro\'isions  in  the  adult  rules, 
which  are  also  apphcable  to  children. 

104.03    Hypertensive  Cardiovascular 
Disease 

Comment:  The  same  attorney 
commenter  thought  that  the  table  for 
elevated  blood  pressiue  in  listing  104.03 
established  a  higher  level  of  severity  in 
the  listings  for  children.  The  commenter 
also  noted  that  we  had  not  provided  any 
explanation  in  the  preamble  to  the 
NPRM  of  our  reasons  for  making  the 
change. 

Response:  As  we  explained  in  the 
preamble  to  the  NPRM.  Table  III  in  final 
listing  104.03  comprises  up-to-date 
values  that  are  recommended  by  the 
American  Academy  of  Pediatrics  (56  PR 
31269).  The  table  is  taken  from  the 
definition  of  "Significant  Hypertension" 


in  Table  5  of  the  "Guidelines  of  the 
American  Academy  of  Pediatrics; 
Report  of  the  2d  Task  Force  on  Blood 
Pressure  Control  in  Children — 1987," 
"Pediatrics."  1987;  79:1-25.  These 
guidelines  should  be  in  every 
pediatrician's  office. 

The  levels  in  Table  in  are  equal  to  or 
greater  than  the  95th  percentile  for  age. 
In  response  to  the  comment,  we  hpve 
added  this  explanation  to  the  opening  of 
the  final  listing. 

In  most  instances,  the  readings  in 
final  Table  III  are  not  more  severe  than 
those  on  the  former  table.  We  also 
proNide  more  refined  age  category 
breaks.  In  any  event,  no  child  will  be 
disadvantaged  by  ouj  updating  of  the 
rule  inasmuch  as.  to  meet  this  Usting.  a 
child  must  also  show  another, 
consequent  Usting-level  impairment,  as 
in  the  former  listing.  Children  whose 
blood  pressures  do  not  rise  to  the  levels 
on  the  table  but  who  have  listing-level 
kidney,  cerebrovascular,  or  heart 
impairment  will  still  be  foimd  disabled 
at  {he  Usting  level  by  virtue  of  their 
secondary  impairments. 

104.05    Recurrent  Arrhythmias 

Comment:  The  same  commenter 
thought  that  our  proposal  in  104. 05A  to 
require  that  any  episode  of  cardiac 
6yncoi>e  be  coincident  with  the 
documented  arrhythmia,  was  a  new 
requirement. 

Response:  As  we  explained  under  the 
comments  about  the  corresponding 
aduh  rule,  listing  4.05,  the  proposed 
language  merely  clarified  what  is 
standard  medical  practice.  In  order  for 
cardiac  syncope  to  be  related  to  the 
arrhythmia,  it  must  be  coincident  with 
the  arrhythmia.  In  response  to  the 
comment,  we  have  also  added  a  new 
second  sentence  to  the  second 
paragraph  of  final  4.00B, 
"Documentation,"  providing  procedural 
guidance  on  when  the  pxirchase  of  an 
ambulatory  ECG  may  be  appropriate. 

Comment:  The  same  commenter 
thought  that  by  cross-referencing  the 
chronic  heart  failure  listing  in  proposed 
Usting  104.05B  while  omitting  the 
exercise  intolerance  criteria  in  former 
Usting  104. 05C,  we  were  suggesting  that 
even  a  claimant  meeting  the  more 
exacting  stricture  of  the  Usting  104. 02A 
exercise  intolerance  test  would  still  be 
found  not  to  meet  the  arrhythmia  Usting 
unless  he  or  she  also  suffered  from 
chronic  heart  failure.  The  commenter 
felt  that  an  explicit  exercise  criterion 
should  be  included  in  the  arrhythmia 
listing. 

Response:  We  do  not  believe  It  is 
necessary  to  add  the  explicit  exercise 
criterion  to  104.05.  Cardiac  arrhythmias 
are  common  in  children,  and  most 


childhood  arrhythmias  are  essentially 
benign,  When  a  child  with  a  cardiac 
arrhythmia  develops  exercise 
intolerance  with  labored  respirations  on 
mild  exertion,  this  is  usually  indicative 
of  chronic  heart  failure.  This  is  why  we 
provided  the  cross-reference  to  listing 
104.02  instead  of  incorporating  the 
criteria  from  listing  104.02  into  the 
Usting  on  arrhythmia,  which  is  what  the 
prior  Usting  essentially  did.  In  addition, 
there  are  other  criteria  associated  with 
arrhjthmias  in  childhood,  such  as 
s>Ticope  or  near  ssmcope,  which  are 
more  frequent  manifestations  of  severe 
cardiac  arrhythmias  and  which  may  not 
be  necessarily  associated  with 
congestive  heart  &ilure. 

However,  in  response  to  the  comment, 
and  because  we  have  tried  in  these  final 
rules  to  maintain  consistency  between 
part  A  and  part  B  wherever  possible  and 
appropriate,  we  have  revised  Ustings 
104.02  and  104.05.  We  have  removed 
the  reference  to  listing  104.02  from  the 
arrhythmia  listing  and  have  instead 
added  a  criterion  for  arrhythmia  under 
final  listing  104.02C.  by  which  that 
listing  can  now  be  met;  this  better 
describes  our  original  intent  than  did 
proposed  Usting  104. 05B.  In  addition, 
we  revised  the  remaining  language  in 
final  Usting  104.05  into  a  single 
paragraph  that  Is  more  consistent  with 
the  adult  rules,  as  explained  in  the 
summary  of  provisions. 

Conmient:  A  medical  association 
recommended  that  we  add  nonsyncopal 
arrhythmia  to  Usting  104.05.  Another 
commenter  questioned  why  we  did  not 
mention  A-V  dissociation  in  the 

Eroposed  Usting;  it  was  a  criterion  in  the 
eading  of  the  former  Usting. 

Response:  In  response  to  the 
comment,  we  have  rev'ised  final  listing 
104.05  to  include  near  syncopal 
episodes  clearly  documented  to  be 
associated  with  arrhythmia.  This  is  also 
consistent  with  oiu  addiUon  of  the  term 
to  final  Usting  4.05. 

We  did  not  actually  delete  A-V 
dissociation  from  the  listing.  A-V 
dissociation  is  a  kind  of  heart  block  and 
is,  therefore,  implicit  in  the  term  "heart 
block."  We,  therefore,  proposed  to 
delete  the  term  because  the  prior  listing 
language  was  ambiguous:  The  use  of  the 
conjunctive,  "or,"  in  the  former  rules 
did  not  mean  that  A-V  dissociation  was 
a  separate  medical  entity  from  heart 
block;  it  meant  that  A-V  dissociation 
was  another  way  of  describing  a  heart 
block.  However,  so  that  there  is  no 
misunderstanding,  we  have  restored  the 
term  parenthetically  after  "heart  block" 
in  the  final  Usting. 
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104.06    Congenital  Heart  Disease 

Comment:  A  physician  questioned 
our  approach  in  proposed  listing 
104. 06A  (final  listing  104.06H).  The 
commenter  pointed  out  that  the 
proposed  nue  to  consider  all  children 
who  meet  the  requirements  of  the  hsting 
to  be  disabled  until  age  24  months 
would  result  in  inequitable  outcomes. 
For  instance,  a  child  who  had  Ufe- 
saving  surgery  at  age  3  months  would  in 
effect  be  found  disabled  for  at  least  21 
months,  whereas  a  child  who  was  found 
disabled  under  this  hsting  at  age  11 
months  would  be  foimd  disabled  for 
only  13  months.  The  commenter 
suggested  that  a  more  equitable 
approach  would  be  to  provide  a 
recovery  time  period  instead  of  an  age 
cutoff. 

Response:  We  adopted  the  comment, 
which  actually  conveyed  out  original 
intent.  We  have  revised  the  final  rule  to 
state  that  we  will  consider  an  infant 
who  meets  the  requirements  of  the 
hsting  to  be  disabled  until  the 
attainment  of  age  1,  or  for  12  months 
after  surgery,  whichever  is  later,  and 
then  reevaluate.  We  beUeve  that  12 
months  is  a  sufficient  period  for 
stabihzation  and  developmental 
recovery  and.  in  this  manner,  all  infants 
will  be  treated  in  the  same  way  under 
the  hsting.  We  tied  the  recovery  time 
period  to  surgery  because  the  hsting  is 
for  children  who  are  expected  to  die 
within  the  first  year  of  hfe  without 
surgical  intervention.  If  by  age  1  an 
infant  has  not  had  surgery  and  has 
survived,  the  child  should  be 
reevaluated  because  the  impairment 
may  no  longer  be  as  severe  as  it 
originally  appeared.  Even  if  it  is  of 
listing-level  severity  at  age  1.  we  should 
be  able  to  evaluate  it  under  one  of  the 
other  hstings;  if  it  is  less  severe  than 
hsting-level,  we  will  perform  an 
individuahzed  functional  assessment 
and  determine  whether  the  child  is  still 
disabled. 

In  addition,  we  beheve  that  the 
comment  also  required  us  to  revise  the 
period  described  in  proposed  listing 
104.09,  "Cardiac  transplantation," 
because  it  used  the  same  language. 
Indeed,  proposed  hsting  104.09  could 
have  been  viewed  as  being  even  more 
Inequitable.  This  is  because,  under  the 
proposed  rule,  all  children  over  age  1 
would  have  received  a  period  of  12 
months  (because  a  12-month  period  for 
a  child  over  12  months  old  would 
always  end  later  than  age  24  months), 
whereas  all  children  under  age  1  would 
always  receive  a  period  of  more  than  12 
months,  some  for  nearly  2  years,  others 
for  closer  to  1  year.  In  sum,  we  beheve 


that  the  revisions  to  final  listings 
104. 06H  and  104.09  are  simply  fairer. 

Comment:  A  commenter  Lnoicated 
that  squatting,  which  was  a  criterion  in 
former  hsting  104. 04B,  was  not 
included  in  listing  104.06,  the 
corresponding  hsting  in  these  rules,  and 
questioned  its  absence. 

Response:  We  proposed  to  delete 
squatting  because  it  is  now  a  rare 
finding.'  In  the  past,  squatting  was 
usually  seen  in  older  surviving  children 
with  uncorrected  cardiac  defects 
associated  with  dyspnea  and  cyanosis  at 
rest.  Because  the  majority  of  children 
with  cyanotic  forms  of  congenital  heart 
disease  are  now  imdergoing  corrective 
surgery  within  the  first  year  of  life  to 
restore  oxygenation  at  more 
physiological  levels,  squatting  is  rarely 
seen.  Nonetheless,  to  encompass  the 
rare  situation  in  which  squatting  may  be 
present,  we  have  restored  it  as  a 
criterion  under  final  hsting  104.06A3. 

Comment:  A  national  medical 
association  thought  that  the  four 
manifestations  of  persistent,  chronic 
hypoxemia  we  proposed  in  hsting 
104. 06B  might  be  too  rigid.  As  an 
example,  it  said  that  a  hematocrit  of  55 
percent  or  greater  could  create  a 
problem  for  children  who  are  anemic, 
and  suggested  that  the  qualifier  "in  the 
absence  of  docimaented  anemia"  should 
be  added  to  the  criterion.  An  attorney 
noted  that  former  listing  104. 04C 
required  a  "chronic"  hematocrit  of  55 

Eercent  or  greater,  whereas  proposed 
sting  104.06B2  specified  a  hematocrit 
of  55  percent  or  greater  "on  two  or  more 
evaluations  within  a  3-month  period." 
The  commenter  thought  that  this  was  a 
more  stringent  requirement  \han  the  one 
In  the  former  hstings,  called  it  a 
"hidden"  change  In  the  hstings,  and 
strongly  objected  to  it. 

Response:  We  did  not  adopt  the 
comments.  Other  than  providing  the 
example  of  anemia,  the  first  commenter 
did  not  provide  any  other  explanation 
for  the  ^hef  that  the  four  criteria  in 
final  hsting  104. 06 A  are  too  rigid.  We 
believe  that  anemic  and  hypoxic 
children  will  be  covered  by  final  hsting 
104.06A1  because  the  arterial  oxygen 
saturation  should  be  significantly  . 
reduced  as  a  result  of  anemia.  The 
requirement  that  hematocrit  results  at 
55  percent  or  greater  be  obtained  twice 
or  more  within  a  3-month  period  is 
consistent  with  medical  practice  in 
children,  is  manifestly  a  more  precise 
programmatic  definition  of  what  is 
meant  by  the  term  "chronic"  hematocrit 
of  55  percent  or  greater,  and  is  not 
intended  as  a  change  in  severity  level. 
Moreover,  we  proposed  the  change 
through  proper  noUce-and-conunent 
rulemaking  procedures  and  received  no 


negative  comments  about  the  proposal 
aside  from  this  lay  comment. 

Comment:  The  same  attorney 
commenter  from  the  preceding 
comment  noted  our  statement  in  the 
preamble  of  the  NPRM  that  we  proposed 
to  delete  former  listing  104.08, 
"Recurrent  hemoptysis,"  because  the 
condition  could  be  evaluated  under 
proposed  hsting  104.06E  (56  FR  31269). 
The  commenter  said  that,  in  fact,  we 
had  not  mentioned  hemoptysis  (or 
bronchial  collaterals,  another  criterion 
in  the  former  hsting)  in  proposed  hsting 
104. 06E.  Another  commenter  asked 
whether  nonvalvular  stenosis  should 
have  been  included  in  proposed  listing 
104.06F. 

Response:  We  did  not  adopt  the  first 
comment.  Hemoptysis  is  an  imcommon 
manifestation  of  cardiovascular  disease 
which  occurs  only  in  the  presence  of 
cyanotic  heart  disease  or  pulmonary 
hypertension  of  such  seriousness  that 
the  primary  condition  would  already 
have  met  or  equaled  the  hstings.  Under 
final  hsting  104. 06D,  a  child  does  not 
have  to  have  an  impairment  so  severe 
that  it  results  in  hemoptysis.  Because  of 
this  fact,  we  have  also  deleted  the 
criterion  for  recurrent  hemoptysis  in 
final  hsting  104.06A3;  this,  too. 
describes  an  impairment  that  exceeds 
hsting-level  severity. 

We  deleted  the  reference  to  bronchial 
collaterals  for  the  same  reason.  Major 
collaterals  (which  generally  are  shown 
by  cardiac  catheterization)  are  only 
present  in  infants  and  children  with 
severe  cyanosis,  occasionally  combined 
with  congestive  failure,  and  such 
children  will  already  have  evidence  that 
their  impairments  meet  or  are 
equivalent  to  one  of  the  listings. 

We  adopted  the  second  comment 
'  because  we  did  intend  to  include 
nonvalvular  stenotic  lesions  under  this 
hsting.  We.  therefore,  revised  final 
hsting  104. 06E  (which  was  proposed 
hsting  104.06F)  to  include  congenital 
valvular  or  other  stenotic  defects,  or 
valvular  regurgitation.  For  consistency, 
we  made  similar  revisions  in  final 
listings  4.07  and  104.07. 

104.13    Chronic  Rheumatic  Fever  or 
Rheumatic  Heart  Disease 

Comment:  Another  commenter  noted 
that  proposed  hsting  104.13  was 
essentially  the  same  as  prior  listing 
104. 09A  but  that  we  had  not  included 
ECG  findings  as  an  example  of  an 
abnormal  laboratory  finding,  as  In  the 
former  hsting. 

Response:Vfe  have  restored  the 
example  of  abnormal  ECG  findings  to 
final  listing  104. 13 A.  We  had  proposed 
to  delete  the  example  only  because  it  is 
a  minor  criterion;  it  is  not  a  specific 
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requirement  that  abnormal  ECG  findings 
be  provided  in  order  to  meet  or  equal 
the  listing.  The  elevated  sedimentation 
rate  and  abnormal  ECG  findings  are  only 
two  of  several  minor  criteria  that  can  be 
used  in  estabUshing  the  diagnosis  of 
continuing  rheumatic  activity.  The  use 
of  elevated  sedimentation  rate  to  the 
exclusion  of  the  ECG  and  other  minor 
criteria  was  not  intended  to  preclude 
the  use  or  substitution  of  these  other 
criteria  for  meeting  the  requirement  that 
rheumatic  activity  be  manifested  by 
abnormal  laboratory  findings. 

104.15    Kawasaki  Syndrome 

Comment:  A  national  medical 
association  suggested  that  we  include  a 
separate  Usting  for  Kawasaki  syndrome. 
The  commenter  said  that  we  should 
mention  specifically  the  anatomical  and 
arterial  findings  associated  with  the 
disorder  and  the  chronic  sequelae, 
including  coronary  lesions  or  valvular 
involvement. 

Response:  We  have  added  a  new 
listing  104.15  for  Kawasaki  syndrome. 
The  listing  will  be  met  with  Kawasaki 
syndrome  associated  with  a  major 
coronary  artery  aneurysm  or  with 
chronic  heart  failure  of  the  level 
described  in  Hsting  104.02.  The  current 
treatment  of  Kawasaki  syndrome  with 
immunoglobulin  therapy  is  thought  to 
reduce  the  risk  of  the  two  major  cardiac 
sequelae,  coronary  artery  aneurysms 
and  ventricular  dysfunction.  Listing- 
level  impairment  from  either  of  these 
causes  is  rare,  probably  on  the  order  of 
less  than  5  percent  of  all  infants 
affected,  and  it  is  unusual  for  the 
syndrome  to  be  a  cause  of  chronic 
cardiovascular  impairment.  However,  in 
those  instances  in  which  such  sequelae 
occur,  other  Ustings  (such  as  listing 
104.07.  for  valvular  and  other  stenotic 
lesions)  may  be  used  for  evaluation. 

Accordingly,  with  the  aforementioned 
revisions,  the  regulations  are  adopted. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  implementation 
will  not  result  in  additional  costs  of 
$100  million  and  other  threshold 
criteria  for  a  major  rule  are  not  met. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  will  impose  no 
new  reporting  or  recordkeeping 
requirements  subject  to  clearance  by  the 
Office  of  Management  and  Budget. 


Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  only 
disabiUty  claimants  and  beneficiaries 
imder  title  n  and  title  XVI  of  the  Social 
Security  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802,  Disability  Insurance;  No. 
93.807) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  DisabiUty 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  April  8. 1993. 

Louis  D.  Enoff. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  October  22. 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  part  404  of  Chapter  in  of  title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950- ) 

Subpart  P— {Amended] 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202.  205  (a),  (b).  and  (d) 
through  (h),  216(i).  221  (a)  and  (i),  222(c), 
223.  225,  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  402. 405  (a),  (b),  and  (d)  through 
(h),  416(i),  421  (a)  and  (i),  422(c),  423, 425, 
and  1302. 

2.  Appendix  1  to  subpart  P  is 
amended  by  revising  item  5  of  the 
introductory  text  before  part  A  to  read 
as  follows: 

Appendix  1  to  Subpart  P — Listing  of 
Impairments 

•  •         •         •         • 

5.  The  cardiovascular  system  Ustings 
(4.00  and  104.00)  within  4  years. 
Consequently,  the  Ustings  in  this  body 
system  will  no  longer  be  effective  on 
February  10. 1994. 

•  *        •        •        • 

3.  Listing  4.00.  Cardiovascular 
System,  of  part  A  of  appendix  1  to 
subpart  P  of  part  404  is  revised  to  read 
as  follows: 

4.00    Cardiovuculaj*  System 

A.  Introduction.  The  listings  In  this  section 
describe  impairments  resulting  from 
cardiovascular  disease  based  on  symptoms. 


physical  signs,  laboratory  test  abnormalities, 
and  response  to  a  regimen  of  therapy 
prescribed  by  a  treating  source.  A 
longitudinal  clinical  record  covering  a  period 
of  not  less  than  3  months  of  observations  and 
therapy  is  usually  necessary  for  the 
assessment  of  severity  and  expected  duration 
of  cardiovascular  impairment,  unless  the 
claim  can  be  decided  favorably  on  the  basis 
of  the  current  evidence.  All  relevant  evidence 
must  bo  considered  in  assessing  disability. 

Many  individuals,  especially  those  who 
have  listing-level  impairments,  will  have 
received  the  benefit  of  medically  prescribed 
treatment.  Whenever  there  is  evidence  of 
such  treatment,  the  longitudinal  clinical 
record  must  include  a  description  of  the 
therapy  prescribed  by  the  treating  source  and 
response,  in  addition  to  information  about 
the  nature  and  severity  of  the  impairment.  It 
is  important  to  doounent  any  prescribed 
therapy  and  response  because  this  medical 
management  may  have  improved  the 
individual's  functional  status.  The 
longitudinal  record  should  provide 
information  regarding  functional  recovery,  if 
any. 

Some  individuals  will  not  have  received 
ongoing  treatment  or  have  an  ongoing 
relationship  with  the  medical  community 
despite  the  existence  of  a  severe 
impairment(s).  Unless  the  claim  can  be 
decided  favorably  on  the  basis  of  the  current 
evidence,  a  longitudinal  record  is  still 
important  because  it  will  provide 
information  about  such  things  as  the  ongoing 
medical  severity  of  the  impairment,  the 
degree  of  recovery  from  cardiac  insult,  the 
level  of  the  individual's  functioning,  and  the 
frequency,  severity,  and  duration  of 
symptoms.  Also,  several  listings  include  a 
requirement  for  continuing  signs  and 
symptoms  despite  a  regimen  of  prescribed 
treatment.  Even  though  an  individual  who 
does  not  receive  treatment  may  not  be  able 
to  show  an  impairment  that  meets  the  criteria 
of  these  listings,  the  individual  may  have  an 
impairment(s)  equivalent  in  severity  to  one  of 
the  listed  impairments  or  be  disabled  because 
of  a  limited  residual  functional  capacity. 

Indeed,  It  must  be  remembered  that  these 
listings  are  only  examples  of  common 
cardiovascular  disorders  that  are  severe 
enough  to  prevent  a  person  from  engaging  in 
gainful  activity.  Therefore,  in  any  case  in 
which  an  individual  has  a  medically 
determinable  impairment  that  is  not  listed,  or 
a  combination  of  impairments  no  one  of 
which  meets  a  listing,  we  will  make  a 
medical  equivalence  determination. 
Individuals  who  have  an  impairment(s)  with 
a  level  of  severity  which  does  not  meet  or 
equal  the  criteria  of  the  cardiovascular 
listings  may  or  may  not  have  the  residual 
functional  capacity  (RFC)  which  would 
enable  them  to  engage  in  substantial  gainful 
activity.  Evaluation  of  the  impaiTment(s)  of 
these  individuals  should  proceed  through  the 
final  steps  of  the  sequential  evaluation 
process  (or,  as  appropriate,  the  steps  in  the 
medical  improvement  review  standard). 

B.  Cardiovascular  impairment  results  from 
one  or  more  of  four  consequences  of  heart 
disease: 

1.  Chronic  heart  failure  or  ventricular 
dysfunction. 
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2.  Discomfort  or  pain  due  to  myocardial 
ischemia,  with  or  without  necrosis  of  heart 
muscle. 

3.  Syncope,  or  near  syncope,  due  to 
inadequate  cerebral  perfusion  from  any 
cardiac  cause  such  as  obstruction  of  flow  or 
disturbance  in  rhythm  or  conduction 
resulting  in  inadequate  cardiac  output. 

4.  Central  cyanosis  due  to  right- to- left 
shunt,  arterial  desaturation,  or  pulmonary 
vascular  disease. 

Impairment  from  diseases  of  arteries  and 
veins  may  result  from  disorders  of  the 
vasculature  in  the  central  nervous  system 
(11.04A,  B),  eyes  (2.02-2.04).  kidney  (602), 
and  other  organs. 

C.  Documentation.  Each  individual's  file 
must  include  sufficiently  detailed  reports  on 
histon,'.  physical  examinations,  laboratory 
studies,  and  any  prescribed  therapy  and 
response  to  allow  an  independent  reviewer  to 
assess  the  severity  and  duration  of  the 
cardiovascular  impairment. 

1.  Electrocardiography 

a.  An  original  or  legible  copy  of  the  12-lead 
electrocardiogram  (EGG)  obtained  at  rest 
must  be  submitted,  appropriately  dated  and 
labeled,  with  the  standardization  inscribed 
on  the  tracing.  Alteration  in  standardization 
of  specific  leads  (such  as  to  accommodate 
large  QRS  amphtudes)  must  be  identified  on 
those  leads. 

(1)  Detailed  descriptions  or  computer- 
averaged  signals  without  original  or  legible 
copies  of  the  EGG  as  described  in  subsection 
4.00Cla  are  not  acceptable. 

(2)  The  effects  of  drugs  or  electrol>ie 
abnormalities  must  be  considered  as  possible 
noncoronary  causes  of  EGG  abnormalities  of 
ventricular  repolarization,  i.e.,  those 
involving  the  ST  segment  and  T  wave.  If 
available,  the  predrug  (especially  digitalis 
glycoside)  EGG  should  be  submitted. 

(3)  The  term  "ischemic"  is  used  in  4.04A 
to  describe  an  abnormal  ST  segment 
deviation.  Nonspecific  repolarization 
abnormalities  should  not  be  confused  with 
"ischemic"  changes. 

b.  ECGs  obtained  in  conjunction  with 
treadmill,  bicycle,  or  arm  exercise  tests 
should  meet  the  following  specifications: 

(1)  ECGs  must  include  the  original 
calibrated  EGG  tracings  or  a  legible  copy. 

(2)  A  12-lead  baseline  EGG  must  be 
recorded  in  the  upright  position  before 
exercise. 

(3)  A  12-lead  EGG  should  be  recorded  at 
the  end  of  each  minute  of  exercise,  including 
at  the  time  the  ST  segment  abnormalities 
reach  or  exceed  the  criteria  for  abnormality 
described  in  4.04A  or  the  individual 
experiences  chest  discomfort  or  other 
abnormalities,  and  also  when  the  exercise 
test  is  terminated. 

(4)  If  ECG  documentation  of  the  effects  of 
hyperventilation  is  obtained,  the  exercise  test 
should  be  deferred  for  at  least  10  minutes 
because  metabolic  changes  of 
hyper.-entilation  may  alter  the  physiologic 
and  EGG  response  to  exercise. 

(5)  Post-exercise  ECGs  should  be  recorded 
using  a  generally  accepted  protocol 
consistent  with  the  prevailing  state  of 
medical  knowledge  and  clinical  practice. 

(6)  All  resting,  exercise,  and  recovery  ECG 
strips  must  have  a  standardization  inscribed 


on  the  tracing.  The  ECG  strips  should  be 
labeled  to  indicate  the  times  recorded  and 
the  relationship  to  the  stage  of  the  exercise 
protocol.  The  speed  and  grade  (treadmill  test) 
or  work  rate  (bicycle  or  arm  ergometric  test) 
should  be  recorded.  The  highest  level  of 
exercise  achieved,  blood  pressure  levels 
during  testing,  and  the  reason(s)  for 
terminating  the  test  (including  limiting  signs 
or  sjTnptoms)  must  be  recorded. 

2.  Purchasing  Exercise  Tests 

a.  It  is  well  recognized  by  medical  experts 
that  exercise  testing  is  the  best  tool  currently 
available  for  estimating  maximal  aerobic 
capacity  in  individuals  with  cardiovascular 
impairments.  Purchase  of  an  exercise  test 
may  be  appropriate  when  there  is  a  question 
whether  an  impairment  meets  or  is 
equivalent  in  severity  to  one  of  the  listings, 
or  when  there  is  insufficient  evidence  in  the 
record  to  evaluate  aerobic  capacity,  and  the 
claim  cannot  otherwise  be  favorably  decided. 
Before  purchasing  an  exercise  test,  a  program 
physician,  preferably  one  with  experience  in 
the  care  of  patients  with  cardiovascular 
disease,  must  review  the  pertinent  history, 
physical  examinations,  and  laboratory  tests 
to  determine  whether  obtaining  the  test 
would  present  a  significant  risk  to  the 
individual  (see  4.oioC2c).  Purchase  may  be 
indicated  when  there  is  no  significant  risk  to 
exercise  testing  and  there  is  no  timely  test  of 
record.  An  exercise  test  is  generally 
considered  timely  for  12  months  after  the 
date  performed,  provided  there  has  been  no 
change  in  clinical  status  that  may  alter  the 
severity  of  the  cardiac  impairment. 

b.  Methodology. 

(1)  When  an  exercise  test  is  purchased,  it 
should  be  a  "sign-or  sj-mptom-limited"  test 
characterized  by  a  progressive  multistage 
regimen.  A  purchased  exercise  test  must  be 
performed  using  a  generally  accepted 
protocol  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 
A  description  of  the  protocol  that  was 
followed  must  be  provided,  and  the  test  must 
meet  the  requirements  of  4.00Clb  and  this 
section.  A  pre-exercise  posthyperventilation 
tracing  may  be  essential  for  the  proper 
evaluation  of  an  "abnormal"  test  in  certain 
circumstances,  such  as  in  women  with 
evidence  of  mitral  valve  prolapse. 

(2)  The  exercise  test  should  be  paced  to  the 
capabilities  of  the  individual  and  be 
supervised  by  a  physician.  With  a  treadmill 
test,  the  speed,  grade  (incline)  and  duration 
of  exercise  must  be  recorded  for  each 
exercise  test  stage  performed.  Other  exercise 
test  protocols  or  techniques  that  are  used 
should  utilize  similar  workloads. 

(3)  Levels  of  exercise  should  be  described 
in  terms  of  workload  and  duration  of  each 
stage,  e.g.,  treadmill  speed  and  grade,  or 
bicycle  ergometer  work  rate  in  kpm/min  or 
watts. 

(4)  Normally,  systolic  blood  pressure  and 
heart  rate  increase  gradually  with  exercise.  A 
decrease  in  systolic  blood  pressure  during 
exercise  below  the  usual  resting  level  is  often 
associated  with  ischemia-induced  left 
ventricular  dysfunction  resulting  in 
decreased  cardiac  output.  Some  individuals 
(because  of  deconditioning  or  apprehension) 
with  increased  sympathetic  responses  may 


increase  their  systolic  blood  pressure  and 
heart  rate  above  their  usual  resting  level  just 
before  and  early  into  exercise.  This 
occurrence  may  limit  the  ability  to  assess  the 
significance  of  an  early  decrease  in  systolic 
blood  pressure  and  heart  rate  if  exercise  is 
discontinued  shortly  after  initiation.  In 
addition,  isolated  systolic  hypertension  may 
be  a  manifestation  of  arteriosclerosis. 

(5)  The  exercise  laboratory's  physical 
environment,  staffing,  and  equipment  should 
meet  the  generally  accepted  standards  for 
adult  exercise  test  laboratories. 

c.  Risk  factors  in  exercise  testing.  The 
following  are  examples  of  situations  in  which 
exercise  testing  will  not  be  purchased: 
unstable  progressive  angina  pectoris,  a 
history  of  acute  myocardial  infarction  within 
the  past  3  months.  New  York  Heart 
Association  (NYHA)  class  IV  heart  failure, 
cardiac  drug  toxicity,  uncontrolled  serious 
arrhythmia  (including  uncontrolled  atrial 
fibrillation,  Mobitz  II,  and  third-degree 
block),  Wolff-Parkinson-White  syndrome, 
uncontrolled  severe  systemic  arterial 
hypertension,  marked  pulmonary 
h>-pertension,  unrepaired  aortic  dissection, 
left  main  stenosis  of  50  percent  or  greater, 
marked  aortic  stenosis,  chronic  or  dissecting 
aortic  aneurysm,  recent  pulmonary 
embolism,  hypertrophic  cardiomyopathy, 
limiting  neurological  or  musculoskeletal 
impairments,  or  an  acute  illness.  In  addition, 
an  exercise  test  should  not  be  purchased  for 
individuals  for  whom  the  performance  of  the 
test  is  considered  to  constitute  a  significant 
risk  by  a  program  physician,  preferably  one 
experienced  in  the  care  of  patients  with 
cardiovascular  disease,  even  in  the  absence 
of  any  of  the  above  risk  factors.  In  defining 
risk,  the  program  physician,  in  accordance 
with  the  regulations  and  other  instructions 
on  consultative  examinations,  will  generally 
give  great  weight  to  the  treating  physicians' 
opinions  and  will  generally  not  override 
them.  In  the  rare  situation  in  which  the 
program  physician  does  override  the  treating 
source's  opinion,  a  written  rationale  must  be 
prepared  documenting  the  reasons  for 
overriding  the  opinion. 

d.  In  order  to  permit  maximal,  attainable 
restoration  of  functional  capacity,  exercise 
testing  should  not  be  purchased  until  3 
months  after  an  acute  myocardial  infarction, 
surgical  myocardial  revascularization,  or 
other  open-heart,  surgical  procedures. 
Purchase  of  an  exercise  test  should  also  be 
deferred  for  3  months  after  percutaneous 
transluminal  coronary  angioplasty  because 
restenosis  with  ischemic  symptoms  may 
occur  within  a  few  months  of  angioplasty 
(see  4.00D).  Also,  individuals  who  have  had 
a  period  of  bedrest  or  inactivity  (e.g.,  2 
wefiks)  that  results  in  a  reversible 
deconditioned  state  may  do  poorly  if  exercise 
testing  is  performed  at  that  time. 

e.  Evaluation. 

11)  Exercise  testing  is  evaluated  on  the 
basis  of  the  work  level  at  which  the  test 
becomes  abnormal,  as  documented  by  onset 
of  signs  and  symptoms  and  any  ECG 
abnormalities  listed  in  4.04A.  The  ability  or 
inability  to  complete  an  exercise  test  is  not, 
by  itself,  evidence  that  a  person  is  free  from 
ischemic  heart  disease.  The  results  of  an 
exercise  test  must  be  considered  in  the 
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context  of  all  of  the  other  evidence  in  the 
individual's  case  record.  If  the  individual  is 
under  the  care  of  a  treating  physician  for  a 
cardiac  impairment,  and  this  physician  has 
not  performed  an  exercise  test  and  there  are 
no  reported  significant  risks  to  testing  (see 
4.00C2c),  a  statement  should  be  requested 
from  the  treating  physician  explaining  wrhy  it 
was  not  done  or  should  not  be  done  before 
deciding  whether  an  exercise  test  should  be 
purchased.  In  those  rare  situations  in  which 
the  treating  source's  opinion  is  overridden, 
follow  4.00C2C.  If  there  is  no  treating 
physician,  the  program  physician  will  be 
responsible  for  assessing  the  risk  to  exercise 
testing. 

(2)  Limitations  to  exercise  test 
interpretation  include  the  presence  of 
noncoronary  or  nonischemic  factors  that  may 
influence  the  hemodynamic  and  ECG 
response  to  exercise,  such  as  hypokalemia  or 
other  electrolyte  abnormality, 
hyperventilation,  vasoregulatory 
deconditioning.  prolonged  periods  of 
physical  inactivity  (e.g..  2  weeks  of  bedrest), 
significant  anemia,  left  bundle  branch  block 
pattern  on  the  ECG  (and  other  conduction 
abnormalities  that  do  not  preclude  the 
purchase  of  exercise  testing),  and  other  heart 
diseases  or  abnormalities  (particularly 
valvular  heart  disease).  Digitalis  glycosides 
may  cause  ST  segment  abnormalities  at  rest. 
during,  and  after  exercise.  Digitalis  or  other 
drug-related  ST  segment  displacement, 
present  at  rest,  may  become  accentuated  with 
exercise  and  make  ECG  interpretation 
difficult,  but  such  drugs  do  not  invalidate  an 
otherwise  normal  exercise  test.  Diuretic- 
induced  hypokalemia  and  left  ventricular 
hypertrophy  may  also  be  associated  with 
repolarization  changes  and  behave  similarly. 
Finally,  treatment  with  beta  blockers  slows 
the  heart  rate  more  at  near-maximal  exertion 
than  at  rest;  this  limits  apparent  chronotropic 
capacity. 

3.  Other  Studies 

Information  from  two-dimensional  and 
Doppler  echocardiographic  studies  of 
ventricular  size  and  function  as  well  as 
radionuclide  (thallium  201)  myocardial 
"perfusion"  or  radionuclide  (technetium 
99m)  ventriculograms  (RVG  or  MUGA)  may 
be  useful.  These  techniques  can  provide  a 
reliable  estimate  of  ejection  fraction.  In 
selected  cases,  these  tests  may  be  purchased 
after  a  medical  history  and  physical 
examination,  report  of  chest  x-rays.  ECGs. 
and  other  appropriate  tests  have  been 
evaluated,  preferably  by  a  program  physician 
with  experience  in  the  care  of  patients  with 
cardiovascular  disease.  Purchase  should  be 
considered  when  other  information  available 
is  not  adequate  to  assess  whether  the 
individual  may  have  severe  ventricular 
dysfunction  or  myocardial  ischemia  and 
there  is  no  significant  risk  involved  (follow 
4.00C2a  guides),  and  the  claim  cannot  be 
favorably  decided  on  any  other  basis. 

Exercise  testing  with  measurement  o7 
maximal  oxygen  uptake  (VO ;)  provides  an 
accurate  determination  of  aerobic  capacity. 
An  exercise  test  without  measurement  of 
oxygen  uptake  provides  an  estimate  of 
aerobic  capacity.  When  the  results  of  tests 
with  measurement  of  oxygen  uptake  are 


available,  every  reasonable  effort  should  be 
made  to  obtain  them. 

The  recording  of  properly  calibrated 
ambulatory  ECGs  for  analysis  of  ST  segment 
signals  with  a  concomitantly  recorded 
symptom  and  treatment  log  may  permit  more 
adequate  evaluation  of  chest  discomfort 
during  activities  of  daily  living,  but  the 
significance  of  these  data  for  disability 
evaluation  has  not  been  established  in  the 
absence  of  symptoms  (e.g..  silent  ischemia). 
This  information  (including  selected 
segments  of  both  the  ECG  recording  and 
summary  report  of  the  patient  diary)  may  be 
submitted  for  the  record. 

4.  Cardiac  catheterization  will  not  be 
purchased  by  the  Social  Security 
Administration. 

a.  Coronary  arteriography.  If  results  of  such 
testing  are  available,  the  report  should  be 
obtained  and  considered  as  to  the  quality  and 
type  of  data  provided  and  its  relevance  to  the 
evaluation  of  the  impairment.  A  copy  of  the 
report  of  the  cardiac  catheterization  and 
ancillary  studies  should  also  be  obtained. 
The  report  should  provide  information  citing 
the  method  of  assessing  coronary  arterial 
lumen  diameter  and  the  nature  and  location 
of  obstructive  lesions.  Drug  treatment  at 
baseline  and  during  the  procedure  should  be 
reported.  Coronar>'  artery  spasm  induced  by 
intracoronary  catheterization  is  not  to  be 
considered  evidence  of  ischemic  disease. 
Some  individuals  with  significant  coronary 
atherosclerotic  obstruction  have  collateral 
vessels  that  supply  the  myocardium  distal  to 
the  arterial  obstruction  so  that  there  is  no 
evidence  of  myocardial  damage  or  ischemia, 
even  with  exercise.  When  available, 
quantitative  computer  measurements  and 
analyses  should  be  considered  in  the 
interpretation  of  severity  of  stenotic  lesions. 

b.  Left  ventriculography  [by  angiography). 
The  report  should  describe  the  wall  motion 
of  the  myocardium  with  regard  to  any  areas 
of  hypokinesis.  akinesis,  or  dyskinesis.  and 
the  overall  contraction  of  the  ventricle  as 
measured  by  the  ejection  fraction. 
Measurement  of  chamber  volumes  and 
pressures  may  be  useful.  When  available, 
quantitative  computer  analysis  provides 
precise  measurement  of  segmental  left 
ventricular  wall  thickness  and  motion.  There 
is  often  a  poor  correlation  between  left 
ventricular  function  at  rest  and  functional 
capacity  for  physical  activity. 

D.  Treatment  and  relationship  to 
functional  status. 

1.  In  general,  conclusions  about  the 
severity  of  a  cardiovascular  impairment 
cannot  be  made  on  the  basis  of  tj-pe  of 
treatment  rendered  or  anticipated.  The 
overall  clinical  and  laboratory  evidence, 
including  the  treatment  plan(s)  or  results, 
should  be  persuasive  that  a  listing-level 
impairment  exists.  The  amount  of  function 
restored  and  the  time  required  for 
improvement  after  treatment  (medical, 
surgical,  or  a  prescribed  program  of 
progressive  physical  activity)  vary  with  the 
nature  and  extent  of  the  disorder,  the  type  of 
treatment,  and  other  factors.  Depending  upon 
the  timing  of  this  treatment  in  relation  to  the 
alleged  onset  date  of  disability,  impairment 
evaluation  may  need  to  be  deferred  for  a 
period  of  up  to  3  months  from  the  date  of 


treatment  to  permit  consideration  of 
treatment  effects.  Evaluation  should  not  be 
deferred  if  the  claim  can  be  favorably 
decided  based  upon  the  available  evidence. 

2.  The  usual  time  after  myocardial 
infarction,  vaK-ular  and/or  revascularization 
surgery  for  adequate  assessment  of  the  results 
of  treatment  is  considered  to  be  3  months.  If 
an  exercise  test  is  performed  by  a  treating 
source  within  a  week  or  two  after 
angioplasty,  and  there  is  nb  significant 
change  in  clinical  status  during  the  3-month 
period  after  the  angioplasty  that  would 
invalidate  the  implications  of  the  exercise 
test  results,  the  exercise  test  results  may  be 
used  to  reflect  functional  capacity  during  the 
period  in  question.  However,  if  the  test  was 
done  immediately  following  an  acute 
myocardial  infarction  or  during  a  period  of 
protracted  inactivity,  the  results  should  not 
be  projected  to  3  months  even  if  there  is  no 
change  in  clinical  status. 

3.  An  individual  who  has  undergone 
cardiac  transplantation  wiil  be  considered 
under  a  disability  for  1  year  following  the 
surgery  because,  during  the  first  year,  there 
is  a  greater  likelihood  of  rejection  of  the 
organ  and  recurrent  infection.  After  the  first 
year  posttransplantation,  continuing 
disability  evaluation  will  be  based  upon 
residual  impairment  as  shown  by  s>-mptoms, 
signs,  and  laboratory  findings.  Absence  of 
s>'mptoms,  signs,  and  laboratorj'  findings 
indicative  of  cardiac  dysfunction  will  be 
included  in  the  consideration  of  whether 
medical  improvement  (as  defined  in 

§§  404.1579(b)(1)  and  (c)(1),  404.1594(b)(1) 
and  (c)(1),  or  416.994(b)(l)(i)  and  (b)(2)(i),  as 
appropriate)  has  occurred. 

E  Clinical  syTtdromes. 

1.  Chronic  heart  failure  (ventricular 
dysfunction)  is  considered  in  these  listings  as 
one  category  whatever  its  etiology,  i.e., 
atherosclerotic,  hypertensive,  rheumatic, 
pulmonary,  congenital  or  other  organic  heart 
disease.  Chronic  heart  failure  may  manifest 
itself  by: 

a.  Pulmonary  or  sysftemic  congestion,  or 
both;  or 

b.  S>'mptoms  of  limited  cardiac  output, 
such  as  weakness,  fatigue,  or  intolerance  of 
physical  activity. 

For  the  purpose  of  4. 02 A,  pulmonar>'  and 
systemic  congestion  are  not  considered  to 
have  been  established  unless  there  is  or  has 
been  evidence  of  fluid  retention,  such  as 
hepatomegaly  or  ascites,  or  peripheral  or 
pulmonary  edema  of  cardiac  origin.  The 
findings  of  fluid  retention  need  not  be 
present  at  the  time  of  adjudication  because 
congestion  may  be  controlled  with 
medication.  Chronic  heart  failure  due  to 
limited  cardiac  output  is  not  considered  to 
have  been  established  for  the  purpose  of 
4.02B  unless  sjTnptoms  occur  with  ordinar>' 
daily  activities,  i.e.,  activity  restriction  as 
manifested  by  a  need  to  decrease  activity  or 
pace,  or  to  rest  intermittently,  and  are 
associated  with  one  or  more  physical  signs  or 
abnormal  laboratory  studies  listed  in  4  02B. 
These  studies  include  exercise  testing  with 
ECG  and  blood  pressure  recording  and/or 
appropriate  imaging  techniques,  such  as  two- 
dimensional  echocardiography  or 
radionuclide  or  contrast  ventriculography. 
The  exercise  criteria  are  outlined  in  4.02B1. 
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In  addition,  other  abnormal  symptoms,  signs, 
or  laboratory  test  results  that  lend  credence 
to  the  impression  of  ventricular  dysfunction 
should  be  considered. 

2.  For  the  purposes  of  4.03,  hypertensive 
cardiovascular  disease  is  evaluated  by 
reference  to  the  specific  organ  system 
involved  (heart,  brain,  kidneys,  or  eyes).  The 
presence  of  organic  impairment  must  be 
established  by  appropriate  physical  signs  and 
laboratory  test  abnormalities  as  specified  in 
4.02  or  4.04.  or  for  the  body  system  involved. 

3.  Ischemic  (coronary)  heart  disease  may 
result  in  an  impairment  due  to  myocardial 
ischemia  and/or  ventricular  dysfunction  or 
infarction.  For  the  purposes  of  4.04,  the 
clinical  determination  that  discomfort  of 
myocardial  ischemic  origin  (angina  pectoris) 
is  present  must  be  supported  by  objective 
evidence  as  described  under  4.00C1, 2,  3.  or 
4. 

a.  Discomfort  of  myocardial  ischemic 
origin  (angina  pectoris)  is  discomfort  that  is 
precipitated  by  effort  and/or  emotion  and 
promptly  relieved  by  sublingual 
nitroglycerin,  other  rapidly  acting  nitrates,  or 
rest.  Typically  the  discomfort  is  located  in 
the  chest  (usually  substernal)  and  described 
as  crushing,  squeezing,  burning,  aching,  or 
oppressive.  Sharp,  sticking,  or  cramping 
discomfort  is  considered  less  common  or 
atypical.  Discomfort  occurring  with  activity 
or  emotion  should  be  described  specifically 
as  to  timing  and  usual  inciting  factors  (type 
and  intensity),  character,  location,  radiation, 
duration,  and  response  to  nitrate  therapy  or 
rest. 

b.  So-called  anginal  equivalent  may  be 
localized  to  the  neck,  jaw(s).  or  hand(s)  and 
has  the  same  precipitating  and  relieving 
factors  as  typical  chest  discomfort.  Isolated 
shortness  of  breath  (dyspnea)  is  not 
considered  an  anginal  equivalent  for 
purposes  of  adjudication. 

c.  Variant  angina  of  the  Prinzmetal  type, 
i.e.,  rest  angina  with  transitory  ST  segment 
elevation  on  ECC,  may  have  the  same 
significance  as  typical  angina,  described  in 
4.00E3a. 

d.  If  there  is  documented  evidence  of  silent 
ischemia  or  restricted  activity  to  prevent 
chest  discomfort,  this  information  must  be 
considered  along  with  all  available  evidence 
to  determine  if  an  equivalence  decision  is 
appropriate. 

e.  Chest  discomfort  of  myocardial  ischemic 
origin  is  usually  caused  by  coronary  artery 
disease.  However,  ischemic  discomfort  may 
be  caused  by  noncoronary  artery  conditions, 
such  as  critical  aortic  stenosis,  hypertrophic 
cardiomyopathy,  pulmonary  hypertension,  or 
anemia.  These  conditions  should  be 
distinguished  from  coronary  artery  disease, 
because  the  evaluation  criteria,  management, 
and  prognosis  (duration)  may  differ  from  that 
of  coronary  artery  disease. 

f  Chest  discomfort  of  nonischemic  origin 
may  result  from  other  cardiac  conditions 
such  as  pericarditis  and  mitral  valve 
prolapse.  Noncardiac  conditions  may  also 
produce  symptoms  mimicking  that  of 
myocardial  ischemia.  These  conditions 
include  gastrointestinal  tract  disorders,  such 
as  esophageal  spasm,  esophagitis,  hiatal 
hernia,  biliary  tract  disease,  gastritis,  peptic 
ulcer,  and  pancreatitis,  and  musculoskeletal 


svTidromes,  such  as  chest  wall  muscle  spasm, 
chest  wall  syndrome  (especially  after 
coronary  bypass  stirgery),  costochondritis, 
and  cervical  or  dorsal  arthritis. 
Hyperventilation  may  also  mimic  ischemic 
discomfort.  Such  disorders  should  be 
considered  before  concluding  that  chest 
discomfort  is  of  myocardial  ischemic  origin. 

4.  Peripheral  Arterial  Disease 

The  level  of  impairment  is  based  on  the 
symptomatology,  physical  findings,  Doppler 
studies  before  and  afier  a  standard  exercise 
test,  or  angiographic  findings. 

The  requirements  for  evaluating  peripheral 
arterial  disease  in  4.1 2B  are  based  on  the 
ratio  of  the  systolic  blood  pressure  at  the 
ankle  to  the  systolic  blood  pressure  at  the 
brachial  artery,  determined  in  the  supine 
position  at  the  same  time.  Techniques  for 
obtaining  ankle  systolic  blood  pressures 
include  Doppler,  plethysmographic  studies, 
or  other  techniques. 

Listing  4.12B1  is  met  when  the  resting 
ankle/brachial  systolic  blood  pressure  ratio  is 
less  than  0.50.  Listing  4.1 2B2  provides 
additional  criteria  for  evaluating  peripheral 
arterial  impairment  on  the  basis  of  exercise 
studies  when  the  resting  ankle/brachial 
systolic  blood  pressure  ratio  is  0.50  or  above. 
The  decision  to  obtain  exercise  studies 
should  be  based  on  an  evaluation  of  the 
existing  clinical  evidence,  but  exercise 
studies  are  rarely  warranted  when  the  resting 
ankle-over-brachial  systolic  blood  pressure 
ratio  Is  0.80  or  above.  The  results  of  exercise 
studies  should  describe  the  level  of  exercise, 
e.g.,  speed  and  grade  of  the  treadmill  settings, 
the  duration  of  exercise,  symptoms  during 
exercise,  the  reasons  for  stopping  exercise  if 
the  expected  level  of  exercise  was  not 
attained,  blood  pressures  at  the  ankle  and 
other  pertinent  sites  measured  after  exercise, 
and  the  time  required  to  return  the  systolic 
blood  pressure  toward  or  to  the  pre-«xercise 
level.  When  an  exercise  Doppler  study  is 
purchased  by  the  Social  Security 
Administration,  the  requested  exercise  must 
be  on  a  treadmill  at  2  mph  on  a  10  or  12 
percent  grade  for  S  minutes.  Exercise  studies 
should  not  be  performed  on  individuals  for 
whom  exercise  poses  a  significant  risk. 

Application  of  the  criteria  in  4.12B  may  be 
limited  in  individuals  who  have  marked 
calcific  (Monckeberg's)  sclerosis  of  the 
peripheral  arteries  or  marked  small  vessel 
disease  associated  with  diabetes  mellitus. 

4.01     Category  of  Impairments, 
Cardiovascular  System 

4.02    Chronic  heart  failure  while  on  a 
regimen  of  prescribed  treatment  (see  4.00A  if 
there  is  no  regimen  of  prescribed  treatment). 
With  one  of  the  following: 

A.  Documented  cardiac  enlargement  by 
appropriate  imaging  techniques  (e.g.,  a 
cardiothoracic  ratio  of  greater  than  0.50  on  a 
PA  chest  x-ray  with  good  inspiratory  effort  or 
left  ventricular  diastolic  diameter  of  greater 
than  5.5  cm  on  two-dimensional 
echocardiography),  resulting  in  inability  to 
carry  on  any  physical  activity,  and  with 
symptoms  of  inadequate  cardiac  output, 
pulmonary  congestion,  systemic  congestion, 
or  anginal  syndrome  at  rest  (e.g.,  recurrent  or 
persistent  fatigue,  dyspnea,  orthopnea, 
anginal  discomfort): 


OR 

B.  Docimiented  cardiac  enlargement  by 
appropriate  imaging  techniques  (see  4  02A) 
or  ventricular  dysfunction  manifested  by  S3, 
abnormal  wall  motion,  or  left  ventricular 
ejection  fraction  of  30  percent  or  less  by 
appropriate  imaging  techniques;  and 

1.  Inability  to  perform  on  an  exercise  test 
at  a  workload  equivalent  to  5  METs  or  less 
due  to  symptoms  of  chronic  heart  failure,  or, 
in  rare  instances,  a  need  to  stop  exercise 
testing  at  less  than  this  level  of  work  because 
of: 

a.  Three  or  more  consecutive  ventricular 
premature  beats  or  three  or  more  multiform 
beats,  or 

b.  Failure  to  increase  systolic  blood 
pressure  by  10  mmHg,  or  decrease  in  systolic 
pressure  below  the  usual  resting  level  (see 
4.00C2b):  or 

c.  Signs  attributable  to  inadequate  cerebral 
perfusion,  such  as  ataxic  gait  or  mental 
confusion;  and 

2.  Resulting  in  marked  limitation  of 
physical  activity,  as  demonstrated  by  fatigue, 
palpitation,  dyspnea,  or  anginal  discomfort 
on  ordinary  physical  activity,  even  though 
the  individual  is  comfortable  at  rest; 

OR 
C  Cor  pulmonale  fulfilling  the  criteria  in 
4  02AorB. 

4.03  Hypertensive  cardiovascular  disease. 
Evaluate  under  4.02  or  4.04,  or  under  the 
criteria  for  the  affected  body  system  (2.02 
through  2.04,  6.02.  or  11.04A  or  B). 

4.04  Ischemic  heart  disease,  with  chest 
discomfort  associated  with  myocardial 
ischemia,  as  described  in  4.00E3.  while  on  a 
regimen  of  prescribed  treatment  (see  4. OCA  if 
there  is  no  regimen  of  prescribed  treatment). 
With  one  of  the  following: 

A.  Symptom-and  sign-limited  exercise  test 
demonstrating  at  least  one  of  the  following 
manifestations  at  a  workload  equivalent  to  5 
METs  or  less: 

1.  Horizontal  or  downsloping  depression, 
in  the  absence  of  digitalis  glycoside  therapy 
and/or  hypokalemia,  of  the  ST  segment  of  at 
least  -  0.10  millivolts  ( - 1.0  mm)  in  at  least 
3  consecutive  complexes  that  are  on  a  level 
baseline  in  any  lead  (other  than  aVR)  and 
that  have  a  typical  ischemic  time  course  of 
development  and  resolution  (progression  of 
horizontal  or  downsloping  ST  depression 
with  exercise,  and  persistence  of  depression 
of  at  least  -0.10  millivolts  for  at  least  1 
minute  of  recovery);  or 

2.  An  upsloping  ST  junction  depression,  in 
the  absence  of  digitalis  glycoside  therapy 
and/or  hypokalemia,  in  any  lead  (except 
aVR)  of  at  least  -0.2  millivolts  or  more  for 
at  least  0.08  seconds  after  the  ]  junction  and 
persisting  for  at  least  1  minute  of  recovery; 
or 

3.  At  least  0.1  millivolt  (1  mm)  ST 
elevation  above  resting  baseline  during  both 
exercise  and  3  or  more  minutes  of  recovery 
in  ECG  leads  with  low  R  and  T  waves  in  the 
leads  demonstratmg  the  ST  segment 
displacement:  or 

4.  Failure  to  increase  systolic  pressure  by 
10  mmHg,  or  decrease  In  systolic  pressure 
below  usual  clinical  resting  level  (see 
4.00C2b);  or 

5.  Documented  reversible  radionuclide 
"perfusion"  (thallium^o')  defect  at  an 
exercise  level  equivalent  to  5  METs  or  less; 
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OR 

B.  Impaired  myocardial  function, 
documented  by  evidence  (as  outlined  under 
4  00C3  or  4.00C:4b)  of  hypokinetic,  akinetic, 
or  dyskinetic  myocardial  free  wall  or  septal 
wall  motion  wiih  left  ventricular  ejection 
fraction  of  30  percent  or  less,  and  an 
evaluating  program  physician,  preferably  one 
experienced  in  the  care  of  patients  with 
cardiovascular  disease,  has  concluded  that 
performance  of  exercise  testing  would 
present  a  significant  risk  to  the  individual, 
and  resulting  in  marked  limitabon  of 
physical  activity,  as  demonstrated  by  fatigue, 
palpitation,  dyspnea,  or  anginal  discomfort 
on  ordinary  physical  activity,  even  though 
the  individual  is  comfortable  at  rest; 

OR 

C.  Coronary  artery  disease,  demonstrated 
by  angiography  (obtained  independent  of 
Social  Security  disability  evaluation),  and  an 
evaluating  program  physician,  preferably  one 
experienced  in  the  care  of  patients  with 
cardiovascular  disease,  has  concluded  that 
performance  of  exercise  testing  would 
present  a  significant  risk  to  the  individual, 
with  both  1  and  2: 

1.  Angiographic  evidence  revealing: 

a.  50  percent  or  more  narrowing  of  a 
nonbv'passed  left  main  coronary  artery;  or 

b.  70  percent  or  more  narrowing  of  another 
nonbypassed  coronary  artery;  or 

c.  50  percent  or  more  narrowirig  involving 
a  long  (greater  than  1  cm)  segment  of  a 
nonb\T3assed  coronary  artery;  or 

d.  50  percent  or  more  narrowing  of  at  least 
2  nonbypassed  coronary  arteries;  or 

e.  Total  obstruction  of  a  bypass  graft  vessel; 
and 

2.  Resulting  in  marked  limitation  of 
physical  activity,  as  demonstrated  by  fatigue, 
palpitation,  dyspnea,  or  anginal  discomfort 
on  ordinary  physical  activity,  even  though 
the  Individual  is  comfortable  at  rest. 

4.05  Recurrent  arrhythmias,  not  related  to 
reversible  causes  such  ps  electrolyte 
abnormalities  or  digitalis  glycoside  or 
antiarrh>'thmic  drug  toxicity,  resulting  in 
uncontrolled  repeated  episodes  of  cardiac 
syncope  or  near  syncope  and  arrhythmia 
despite  prescribed  treatment  (see  4. OCA  If 
there  is  no  prescribed  treatment), 
documented  by  resting  or  ambulatory 
(Hoiter)  electrocardiography  coincident  with 
the  occurrence  of  syncope  or  near  syncope. 

4.06  Symptomatic  congenital  heart 
disease  (cyanotic  or  acyanotlc),  documented 
by  appropriate  imaging  techniques  (as 
outlined  under  4.00C3)  or  cardiac 
catheterization.  With  one  of  the  following: 

A.  Cyanosis  at  rest,  and: 

1.  Hematocrit  of  55  percent  or  greater,  or 

2.  Arterial  Ch  saturation  of  less  than  90 
percent  in  room  air,  or  resting  arterial  PO2  of 
60  Torr  or  less; 

OR 

B.  Intermittent  right-to-Iefl  shunting 
resulting  in  cyanosis  on  exertion  (e.g., 
Eisenmenger's  physiology)  and  with  arterial 
PO]  of  60  Torr  or  less  at  a  workload 
equivalent  to  5  METs  or  lew; 

OR 
C  Chronic  heart  &llure  with  evidence  of 
ventricular  dysfunction,  as  described  In  4.02; 
OR 
D.  Recurrent  azrfaythmlas  as  described  in 
4.05; 


OR 

E.  Secondary  pulmonary  vascular 
obstructive  disease  with  a  mean  pulmonary 
arterial  pressure  elevated  to  at  least  70 
percent  of  the  mean  systemic  arterial 
pressure. 

4.07     Valvular  heart  disease  or  other 
stenotic  defects,  or  valvular  regurgitation, 
doctmiented  by  appropriate  imaging 
techniques  or  cardiac  catheterization. 
Evaluate  under  the  criteria  in  4.02,  4.04,  4.05, 
or  11.04. 

4.03    Cardiomyopathies,  documented  by 
appropriate  imaging  techniques  or  cardiac 
catheterization.  Evaluate  imder  the  criteria  in 
4.02,4.04,4.05,  or  11.04. 

4.09  Cardiac  transplantation.  Consider 
under  a  disability  for  1  year  following 
surgery;  thereafter,  reevaluate  residual 
impairment  under  4.02  to  4.08. 

4.10  Aneurysm  of  aorta  or  major 
branches,  due  to  any  cause  (e.g., 
atherosclerosis,  cystic  medial  necrosis, 
Marfan  syndrome,  trauma),  demonstrated  by 
an  appropriate  imaging  technique.  With  one 
of  the  following: 

A.  Acute  or  chronic  dissection  not 
controlled  by  prescribed  medical  or  surgical 
treatrr.ent; 

OR 

B.  Chronic  heart  failure  as  described  under 
4.02; 

OR 

C.  Renal  failure  as  described  under  6.02; 
OR 

D.  Neurological  complications  as  described 
under  11.04. 

4.11  Chronic  venous  insufficiency  of  a 
lower  extremity.  With  incomp>etency  or 
obstruction  of  the  deep  venous  system  and 
one  of  the  followmg: 

A.  Extensive  brawny  edema; 
OR 

B.  Superficial  varicosities,  stasis 
dermatitis,  and  recurrent  or  persistent 
ulceration  which  has  not  healed  following  at 
least  3  months  of  prescribed  medical  or 
surgical  therapy. 

4.12  Peripheral  arterial  disease.  With  one 
of  the  following: 

A.  Intermittent  claudication  with  failure  to 
visualize  (on  arteriogram  obtained 
independent  of  Social  Security  disability 
evaluation)  the  common  femoral  or  deep 
femoral  artery  In  one  extremity; 

OR 

B.  Intermittent  claudication  with  marked 
impairment  of  peripheral  arterial  circulation 
as  determined  by  Etoppler  studies  showing: 

1.  Resting  ankJe/brachial  systolic  blood 
pressure  ratio  of  less  than  0.50;  or 

2.  Decrease  in  systolic  blood  pressure  at 
the  ankle  on  exercise  (see  4.00E4)  of  50 
percent  or  more  of  pre-exercise  level  at  the 
ankle,  and  requiring  10  minutes  or  more  to 
return  to  pre-exercise  level; 

OR 
C  Amputation  at  or  above  the  tarsal  region 
due  to  peripheral  vascular  disease. 

4.  Listing  104.00.  Cardiovascular 
System,  of  part  B  of  appendix  1  to 
subpart  P  of  part  404  is  revised  to  read 
as  follows: 

1044W    Cardiovuctilar  Sjrstein 


A.  Introduction 

The  listings  In  this  section  describe 
childhood  impairments  resulting  from 
congenital  or  acquired  cardiovascular  disease 
based  on  symptoms,  physical  signs, 
laboratory  test  abnormalities,  and  response  to 
a  regimen  of  therapy  prescribed  by  a  treating 
source.  A  longitudinal  clinical  record 
covering  a  period  of  not  less  than  3  months 
of  observations  and  therapy  is  usually 
necessary  for  the  assessment  of  severity  and 
expected  duration  unless  the  child  is  a 
neonate  or  the  claim  can  be  decided 
favorably  on  the  basis  of  tlie  current 
evidence.  All  relevant  evidence  must  be 
considered  in  assessing  a  child's  disability. 
Reasonable  efforts  should  be  made  to  ensure 
evaluation  by  a  program  physician 
specializing  In  childhood  cardiovas'-uldr 
impairments  or  a  qualified  pediatric  .an 

Examples  of  congenital  defects  include: 
abnormalities  of  cardiac  septation,  such  as 
ventricular  septal  defect  or  atrioventricular 
(AV)  canal;  abnormalities  resulting  in 
cyanotic  heart  disease,  such  as  tetralogy  of 
Fallot  or  transposition  of  the  vessels;  vah-ular 
defects  or  obstructions  to  ventricular  outflow, 
including  pulmonary'  or  aortic  stenosis  and/ 
or  coarctation  of  the  aorta;  and  major 
abnormalities  of  ventricular  development, 
including  hypoplastic  leAibeart  syndrome  or 
pulmonary  tricuspid  atrSI  with  hypoplastic 
right  ventricle.  Acquired  heart  disease  may 
be  due  to  cardiomyopathy,  rheumatic  heart 
disease,  Kawasaki  syndrome,  or  other 
etiologies.  Recurrent  arrhjihmias,  severe 
enough  to  cause  functional  impairment,  may 
be  seen  with  congenital  or  acquired  heart 
disease  or,  more  rarely,  in  children  with 
structurally  normal  hearts. 

Cardiovascular  impairments,  especially 
chronic  heart  failure  and  congenital  heart 
disease,  may  result  in  impairments  in  other 
body  systems  including,  but  not  limited  to, 
growth,  neurological,  and  mental.  Therefore, 
evaluation  should  include  consideration  of 
the  adverse  effects  of  cardiovascular 
impairment  in  all  relevant  body  systems,  and 
especially  on  the  child's  growth  and 
development,  or  mental  functioning,  as 
described  under  the  Growth  impairment 
(100.00),  Neurological  (111.00),  and  Mental 
retardation  (112.05)  listings. 

Many  children,  especially  those  who  have 
listing-level  impairments,  will  have  received 
the  benefit  of  medically  prescribed  treatment. 
Whenever  there  is  evidence  of  such 
treatment,  the  longitudinal  clinical  record 
must  include  a  description  of  the  therapy 
prescribed  by  the  treating  source  and 
response,  in  addition  to  information  about 
the  nature  and  severity  of  the  impairment.  It 
is  important  to  document  any  prescribed 
therapy  and  response  because  this  medical 
management  may  have  improved  the  child's 
functional  status.  The  longitudinal  record 
should  provide  information  regarding 
functional  recovery,  if  any. 

Some  children  will  not  have  received 
ongoing  treatment  or  have  an  ongoing 
relationship  with  the  medical  community 
despite  the  existence  of  a  severe 
impainnent(s).  Unless  the  claim  can  be 
decided  favorably  on  the  basis  of  the  current 
evidence,  a  longitudinal  record  Is  still 
Important  because  it  will  provide 
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infoimation  about  such  things  as  the  ongoing 
medical  severity  of  the  impaiiment,  the  level 
of  the  child's  functioning,  and  the  frequencj*, 
severity,  and  duration  of  symptoms.  Also, 
several  listings  include  a  requirement  for 
continuing  signs  and  symptoms  despite  a 
regmien  of  prescribed  treatment.  Even  though 
a  child  who  does  not  receive  tn>atment  may 
not  be  able  to  show  an  impairment  that  meets 
the  criteria  of  these  listinf^s,  the  child  may 
have  an  impairment(s)  equivalent  in  severity 
to  one  of  the  listed  impairments  or  be 
disabled  because  of  a  substantial  reduction  in 
the  ability  to  function  indt^pendently. 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

Indeed,  if  must  be  rer:iem'"''-''ed  that  these 
listings  are  only  examples  of  common 
cardiovascular  disorders  that  are  severe 
enough  to  prevent  a  ch:i.i  from  functioning 
independently,  appropnaiely.  and  effectively 
in  an  age-appropriate  manner.  When  a  child 
has  a  medically  determinable  impairment 
that  is  not  listed,  or  a  combination  of 
impairments  no  one  of  which  meets  a  listing, 
we  will  make  an  equivalence  determination. 
Also,  with  respect  to  children  claiming  SSI 
benefits  under  title  XVI  of  the  Act  who  have 
an  impairment(s)  with  a  level  of  severity 
which  does  not  meet  or  equal  the  criteria  of 
the  cardiovascular  listings,  we  will  determine 
whether  the  impainnent(s)  is  of  comparable 
severity  to  one  that  would  disable  an  adult. 
In  these  cases,  an  individualized  functional 
assessment  is  crucial  to  the  evaluation  of  a 
d:ild"s  ability  to  function  independently, 
aj'propriately,  and  effectively  in  an  age- 
appropriate  manner  when  the  impairment(s) 
b  severe  but  the  criteria  of  these  listings  are 
n  jt  met  or  equaled. 

E  Documentation 

Each  child's  file  must  include  sufficiently 
detailed  reports  on  history,  physical 
examinations,  laboratory  studies,  and  any 
prescribed  therapy  and  response  to  allow  an 
independent  reviewer  to  assess  the  severity 
and  duration  of  the  cardiovascular 
impairment.  Data  should  be  obtained 
preferably  from  an  office  or  center 
experienced  in  pediatric  cardiac  assessment. 
The  actual  electrocardiographic  tracing  (or 
adequately  marked  photocopy)  and 
echocardiogram  repwrt  with  a  copy  of 
relevant  echocardiographic  views  should  be 
included  (see  part  A,  4.00C1). 

Results  of  additional  studies  necessary  to 
substantiate  the  diagnosis  or  to  document  the 
severity  of  the  impairment,  including  two- 
dimensional  and  Doppler  echocardiography, 
and  radionuclide  ventriculograms,  should  be 
obtained  as  appropriate  according  to  part  A, 
4.00C3.  Ambulatory  electrocardiographic 
monitoring  may  also  be  obtained  if  necessary 
to  document  the  presence  or  severity  of  an 
arrhythmia. 

Ejtercise  testing,  though  increasingly  used, 
is  still  less  frequently  indicated  in  children 
than  in  adults,  and  can  rarely  be  successfully 
performed  in  children  under  6  years  of  age. 
It  may  be  of  value  in  the  assessment  of  some 
arrhythmias,  in  the  assessment  of  the  severity 
of  chronic  heart  failure,  and  in  the 
assessment  of  recovery  of  function  following 
cardiac  surgery  or  other  therapy.  It  will  only 
be  purchased  by  the  Social  Security 


Administration  if  the  case  cannot  be  decided 
based  on  the  available  evidence  and,  if 
purchased,  must  be  performi'.v]  in  a  specialty 
center  for  pediatric  cardiolojiy  or  other 
facility  qualified  to  perform  exercise  testing 
for  children. 

Purchased  exercise  tests  should  be 
performed  using  a  generally  accepted 
protocol  consistent  with  the  prevailing  state 
of  medical  knowledge  and  clinical  practice. 
An  exercise  test  should  not  be  purchased  for 
a  child  for  whom  the  performance  of  the  test 
is  considered  to  constitute  a  significant  risk 
by  a  program  physician.  See  ■4.00C2C. 

Cardiac  catheterization  w:.'  not  be 
purchased  by  the  Social  Security 
Administration.  If  the  results  .jf 
catheterization  are  otherwise  :  vailable,  they 
should  be  obtained. 

C.  Treatment  and  Relationship  to  Functional 
Status 

In  general,  conclusions  about  the  severity 
of  a  cardiovascular  impairment  cannot  be 
made  on  the  basis  of  tj-pe  of  treatment 
rendered  or  anticipated.  The  overall  clinical 
and  laboratory  evidence,  including  the 
treatment  plan(s}  or  results,  should  be 
persuasive  that  a  listing-level  Impairment 
exists.  The  amount  of  function  restored  and 
the  time  required  for  improvement  after 
treatment  (medical,  surgical,  or  a  prescribed 
program  of  progressive  physical  activity)  vary 
with  the  natiire  and  extent  of  the  disorder, 
the  type  of  treatment,  and  other  &ctors. 
Depending  upon  the  timing  of  this  treatment 
in  relation  to  the  alleged  onset  date  of 
disabihty.  Impairment  evaluation  may  need 
to  be  deferred  for  a  period  of  up  to  3  months 
from  the  date  of  treatment  to  permit 
consideration  of  treatment  effects. 

Evaluation  should  not  be  deferred  if  the 
claim  can  be  favorably  decided  based  upon 
the  available  evidence. 

The  most  life-threatening  forms  of 
congenital  heart  disease  and  cardiac 
impairments,  such  as  those  listed  in  104.000, 
almost  always  require  surgical  treatment 
within  the  first  year  of  life  to  prevent  early 
death.  Even  with  surgery,  these  impairments 
are  so  severe  that  it  is  likely  that  the 
impairment  will  continue  to  be  disabling 
long  enough  to  meet  the  duration 
requirement  because  of  significant  residual 
Impairment  post-surgery,  or  the  recovery 
time  from  surgery,  or  a  combination  of  both 
factors.  Therefore,  when  the  impairment  is 
one  of  those  named  in  104. GOD,  or  is  as 
severe  as  one  of  those  impairments,  the 
presence  of  a  listing-level  impairment  can 
usually  be  found  on  the  basis  of  planned  or 
actual  cardiac  surgery. 

A  child  who  has  undergone  surgical 
treatment  for  life-threatening  heart  disease 
will  be  found  under  a  disability  for  12 
months  following  the  date  of  surgery  under 
104. 06H  (for  infants  with  life-threatening 
cardiac  disease)  or  104  09  (for  a  child  of  any 
age  who  undergoes  cardiac  transplantation) 
because  of  the  uncertainty  during  that  period 
concerning  outcome  or  long-term  results. 
After  12  months,  continuing  disability 
evaluation  will  be  based  upon  residual 
impairment,  which  will  consider  the  clinical 
course  following  treatment  and  comparison 
of  symptoms,  signs,  and  laboratory  findings 


preoperafively  and  after  the  specified  period. 
(See  §§  416  994a,  404.1594,  or  416.994,  as 
appropriate,  for  our  rules  on  medical 
improvement  and  whether  an  individual  is 
no  longer  disabled.) 

D.  Congenital  Heart  Disease 

JJome  congenital  defects  usually  lead  to 
listing-level  impairment  in  the  first  year  of 
life  and  require  surgery  within  the  first  year 
as  a  life-saving  measure.  Examples  of 
impairments  that  in  most  instances  will 
require  life-saving  surgery  before  age  1, 
include,  but  are  not  limited  to,  the  following, 
hypoplastic  left  heart  syndrome;  critical 
aortic  stenosis  with  neonatal  heart  failure; 
critical  coarctation  of  the  aorta,  with  or 
without  associated  anomalies;  complete  AV 
canal  defects;  transposition  of  the  great 
arteries;  tetralogy  of  Fallot;  and  pulmonary- 
atresia  with  intact  ventricular  septum. 

In  addition,  there  are  rarer  defects  which 
may  lead  to  early  mortality  and  that  may 
require  multiple  surgical  interventions  or  a 
combination  of  surgery  and  other  major 
interventional  procedures  (e.g.,  multiple 
"balloon"  catheter  procedures).  Examples  of 
such  defects  include  single  ventricle, 
tricuspid  atresia,  and  multiple  ventricular 
septal  defects. 

Pulmonary  vascular  obstructive  disease 
can  cause  cardiac  imp>ainnent  in  young 
children.  When  a  large  or  nonrestrictive 
septal  defect  or  ductus  is  present,  pulmonary 
artery  mean  pressures  of  at  least  70  percent 
of  mean  systemic  levels  are  used  as  a 
criterion  of  listing-level  Impairment.  In  the 
absence  of  such  a  defect  (i.e.,  with  primary 
pulmonary  hypertension,  or  in  some 
coimective  tissue  disorders  with 
cardiopulmonary  involvement  and 
pulmonary  vascular  destruction),  listing-level 
impairment  may  be  present  at  lower  levels  of 
pulmonary  artery  pressure,  in  the  range  of  at 
least  50  percent  of  mean  systemic  levels. 

£.  Chronic  Heart  Failure 

Chronic  heart  failure  in  infants  and 
children  may  manifest  itself  by  pulmonar>-  or 
systemic  venous  congestion,  including 
cardlomegaly.  chronic  dyspnea,  tachypnea, 
orthopnea,  or  hepatomegaly;  or  symptoms  of 
limited  cardiac  output,  such  as  weakness  or 
fatigue;  or  a  need  for  cardiotonic  drugs. 
Fatigue  or  exercise  intolerance  in  an  infant 
may  be  manifested  by  prolonged  feeding  time 
associated  with  signs  of  cardiac  impairment, 
including  excessive  respiratory  effort  and 
sweating.  Other  manifestations  of  chronic 
heart  failure  during  infancy  may  include 
failure  to  gain  weight  or  Involuntary  loss  of 
weight  and  repeated  lower  respiratory  tract 
infections. 

Cardlomegaly  or  ventricular  dysfunction 
must  be  present  and  demonstrated  by 
imaging  techniques,  such  as  two-dimensional 
and  Doppler  echocardiography.  (Reference: 
Feigenbaum.  Harvey,  "Echocardiography," 
4th  Edition,  Lea  and  Febiger,  1986. 
Appendix,  pp.  621-639.)  Chest  x-ray  (6  ft.  PA 
filin)  will  be  considered  indicative  of 
cardlomegaly  if  the  cardiothoracic  ratio  is 
over  60  percent  at  age  1  year  or  less,  or  55 
percent  at  more  than  1  year  of  age. 

Findings  of  cardlomegaly  on  chest  x-ray 
must  be  accompanied  by  other  evidence  of 
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chronic  heart  Allure  or  ventricular 
dysfunction.  This  evidence  may  include 
clinical  evidence,  such  as  hepatomegaly, 
edema,  or  pulmonary  venous  congestion;  or 
echocardiographlc  evidence,  such  as  marked 
ventricular  dilatation  above  established 
normals  for  age,  or  markedly  reduced 
ejection  fraction  or  shortening  fraction. 

F.  Vah-vlar  Heart  Disease 

Valvular  heart  disease  requires 
docimientation  by  appropriate  imaging 
techniques,  including  Doppler 
echocardiogram  studies  or  cardiac 
catheterization  if  catheterization  results  are 
available  from  a  treating  source  or  other 
source  of  record.  Listing-level  Impairment  is 
usually  associated  with  critical  aortic 
stenosis  in  a  newborn  child,  persistent  heart 
failure,  arrhythmias,  or  valve  replacement 
and  ongoing  anticoagulant  therapy.  The 
usual  time  after  valvular  surgery  for  adequate 
assessment  of  the  results  of  treatment  is 
considered  to  be  3  months. 

C.  Rheumatic  Heart  Disease 

The  diagnosis  should  be  made  in 
accordance  with  the  current  revised  Jones 
criteria  for  guidance  in  the  diagnosis  of 
rheumatic  fever. 

104.01  Category  of  Impairments, 
Cardiovascular  System 

104.02  Chronic  heart  failure . 
Documented  by  clinical  and  laboratory 
findings  as  described  in  104.00E,  and  with 
one  of  the  following: 

A.  Persistent  tachycardia  at  rest  (see  Table 
I); 


OR 

B.  Persistent  tachypnea  at  rest  (see  Table 
U),  or  markedly  decreased  exercise  tolerance 
(see  104.00E); 
OR 
C  Recurrent  arrhythmias,  as  described  in 
104.05; 
OR 
D.  Growth  distrirbance,  with: 

1.  An  involuntary  weight  loss  (or  failure  to 
gain  weight  at  an  appropriate  rate  for  age) 
resulting  in  a  fall  of  15  percentiles  from 
established  growth  curve  (on  standard 
growth  charts)  which  persists  for  2  months  or 
longer;  or 

2.  An  involuntary  weight  loss  (or  failure  to 
gain  weight  at  an  appropriate  rate  for  age) 
resulting  in  a  fall  to  below  the  third 
percentile  from  established  growth  curve  (on 
standard  growth  charts)  which  persists  for  2 
months  or  longer;  or 

3.  Growth  impairment  as  described  under 
the  criteria  in  100.00. 

Table  i~Tachycardia  at  Rest 


Age 

Apical 

heart 

(beats  per 

minute) 

Under  1  yr  

1  through  3  yrs  

150 
130 

4  through  9  yrs  ? 

10  through  15  yrs 

Over  15  yrs 

120 
110 
100 

Table  III— Elevated  Blood  Pressure 


Table  II— Tachypnea  at  Rest 


Age 


Under  1  yr  

1  tfirough  5  yrs 
6  through  9  yrs 
Over  9  yrs 


Res- 
piratory 
rate  over 

(per 
minute) 


'ao 


35 
30 
25 


104.03    Hypertensive  cardiovascular 
disease.  With  persistently  elevated  blood 
pressure  equal  to  or  greater  than  the  95th 
percentile  for  age  (see  Table  III),  and  one  of 
the  following: 

A.  Impaired  renal  function,  as  described  in 
106.02; 

OR 

B.  Cerebrovascular  damage,  as  described  In 
111.06; 

OR 

C.  Chronic  l^art  failure  as  described  in 


104.02. 


J 


Age 


Systolic  over 
(mmHg) 


OR 


Diastolic  over 

(mmHg) 


Under  1  month 

1  month  through  2  yrs 

3  through  5  yrs  

6  through  9  yrs  

10  through  12  yrs  

13  through  15  yrs  

16  to  18  yrs 


95 
112 
116 
122 
126 
136 
142 


74 
76 
78 
62 

86 

92 


104.05  Recurrent  iThythmias,  such  as 
persistent  or  recurrent  heart  block  (A-V 
dissociation),  rep>eated  symptomatic 
tach  yirrhythmias  or  bradyarrhythmias  or 
long  QT  r>T.drome  arrhythmias,  not  related 
to  reversible  causes  such  as  electrolj-te 
abnormalities  or  digitalis  glycoside  or 
antiarrhythmic  drug  toxicity,  resulting  in 
uncontrolled  repeated  episodes  of  cardiac 
s>Ticcpe  or  near  syncope  and  arrhythmia 
despite  prescribed  treatment,  including 
electronic  pacemaker  (see  104. OOA  if  there  is 
no  prescribed  treatment),  and  documented  by 
resting  or  ambulatory  (Holter) 
electrocardiography  coincident  with  the 
occurrence  of  syncope  or  near  syncope. 

104.06  Congenital  heart  disease.  With 
one  of  the  followmg: 

A.  Cyanotic  heart  disease,  with  persistent, 
chronic  hypoxemia  as  manifested  by: 

1.  Hematocrit  of  55  percent  or  greater  on 
two  or  more  evaluations  within  a  3-month 
period;  or 


2.  Arterial  O2  saturation  of  less  than  90 
percent  in  room  air,  or  resting  PO2  of  60  Torr 
or  less;  or 

3.  Hypercyanotic  spells,  s>'ncope, 
characteristic  squatting,  or  other 
Incapacitating  symptoms  directly  related  to 
documented  cyanotic  heart  disease;  or 

4.  Exercise  intolerance  with  increased 
h>-poxemia  on  exertion; 

OR 

B.  Chronic  heart  failure  with  evidence  of 
ventricular  dysfunction,  as  described  in 
104.02; 

OR 

C.  Reourent  arrhythmias  as  described  in 
104.05; 

OR 

D.  Secondary  pulmonary  vascular 
obstructive  disease  with  a  mean  pulmonary 
arterial  pressure  elevated  to  at  least  70 
percent  of  the  mean  systemic  arterial 
pressure; 

OR 


E.  Congenital  valvular  or  other  stenotic 
defects,  or  valvular  re^u.'^itation,  as 
described  in  104.00F  and  104.07; 

OR 

F.  S>'mptomatic  aryanotic  heart  disease, 
with  ventricular  dysfunction  resulting  in 
significant  restriction  i»f  age-appropriate 
activities  or  inability  10  complete  age-   . 
approoriate  tasks  (see  104. OOA); 

OR 

G.  Growth  failure,  as  described  in  100.00; 

OR 

H.  For  infants  undpr  12  months  of  age  at 
the  time  of  filing,  viih  i;fe- threatening 
congenital  hean  impair.Tmnt  that  will  or  has 
required  surgical  Irealmcnt  in  the  fast  year 
of  life,  consider  the  iuitinf  to  be  under  a 
disability  unti'  the  attainment  of  age  1  or  for 
12  months  after  surgerv,  whichever  is  the 
later  event;  thereafter,  evaluate  impairment 
severity  with  reference  to  104  02  to  104.06. 

104.07    Valvular  heart  disease  or  other 
stenotic  defects,  or  valvular  repurgitation. 
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documented  by  appropriate  imaging 
techniques  or  cardiac  catheterization. 

A.  Evaluate  according  to  criteria  in  104.02, 
104.05, 111.06,  or  11.04; 

OR 

B.  Critical  aortic  stenosis  in  newborn. 

104.08  Cardiomyopathies,  documented 
by  appropriate  imaging  techniques,  including 
echocardiography  or  cardiac  catheterization, 
if  catheterization  results  a^e  available  from  a 
treating  source.  Impairment  must  be 
associated  with  an  ejection  fraction  of  50 
percent  or  less  and  significant  left  ventricular 
dilatation  using  standardized  age-appropriate 
echocardiographic  ventricular  cavity 
measurements.  Evaluate  under  the  criteria  in 
104.02,  104.05,  or  111.06. 

104.09  Cardiac  transplantation.  Consider 
under  a  disability  for  1  year  following 
surgery;  thereafter,  evaluate  residual 
impairment  under  104.02  to  104.08. 

104. 13    Chronic  rheumatic  fever  or 
rheumatic  heart  disease.  Consider  under  a 


disability  for  18  months  from  the  established 
onset  of  impairment  with  one  of  the 
following: 

A.  Persistence  of  rheumatic  fever  activity 
for  6  months  or  more  which  is  manifested  by 
significant  murmur(s),  cardiac  enlargement 
(see  104.00E)  or  ventricular  dysfunction,  and 
other  abnormal  laboratory  findings,  as  for 
example,  an  elevated  sedimentation  rate  or 
ECG  findings; 

OR 

B.  Evidence  of  chronic  heart  &ilure,  as 
described  under  104.02; 

OR 

C  Reoirrent  arrhythmias,  as  described 
under  104.05. 

104.14    Hyperlipidemia  Docimiented 
Type  n  homozygous  hyperlipidemia  with 
repeated  plasma  cholesterol  levels  of  500  mg/ 
ml  or  greater,  with  one  of  the  following: 

A.  Myocardial  ischemia,  as  described  In 
4.04B  or  4.04C: 
OR 


B.  Significant  aortic  stenosis  docimiented 
by  Doppler  echocardiographic  techniques  or 
cardiac  catheterization; 
OR 

C  Major  disruption  of  normal  life  activities 
by  repeated  hospitalizations  for 
plasmapheresis  or  other  prescribed  therapies, 
including  liver  transplant; 
OR 

D.  Recurrent  pancreatitis  complicating 
hyperlipidemia. 

104.15    Kawasaki  syndrome.  With  one  of 
the  following: 

A.  Major  coronary  artery  aneurj'sm; 

OR 

B.  Chronic  heart  failure,  as  described  in 
104.02. 

[FR  Doc.  94-2844  FUed  2-9-94;  8;45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[Docket  No.  R-94-1653;  FR-3382-F-01] 

RIN2502-AG13 

Amendments  to  Regulation  X,  the  Real 
Estate  Settlement  Procedures  Act 
Regulation  (Subordinate  Liens) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  is 
implementing  the  amendments  to  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (RESPA)  contained  in  sections  908 
and  951  of  the  Housing  and  Community 
Development  Act  of  1992,  by  amending 
HUDs  RESPA  regulation  at  24  CFR  part 
3500,  Regulation  X.  That  Act  expanded 
the  coverage  of  RESPA  to  include 
refinancing  transactions  and  mortgages 
secured  by  subordinate  hens.  This  rule 
adopts  certain  definitions  and 
disclosiue  requirements  of  the  Truth  in 
Lending  Act  (TILA)  and  its 
implementing  regulation,  Regulation  Z, 
to  minimize  the  biuden  on  lenders  and 
others  in  complying  with  different  or 
conflicting  definitions  and  disclosiue 
requirements  for  transactions  also 
covered  by  the  TILA. 
DATES:  Effective  date:  August  9,  1994, 
except  that  exemptions  set  forth  in 
§  3500. 5(b}  are  effective  March  14.  1994. 
FOR  FURTHER  tNFORMATION  CONTACT: 
David  Williamson,  Director.  RESPA 
Enforcement,  room  5241,  (202)  708- 
4560  or,  for  legal  questions.  Grant  E, 
Mitchell.  Senior  Attorney  for  RESPA, 
Office  of  General  Coxmsel,  room  10252 
(202)  708-1550.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SVV.,  Washington,  DC  20410- 
0500.  The  TDD  number  is  (202)  708- 
4594.  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520).  and 
assigned  OMB  control  number  2502- 
0491. 


I.  Background 

The  Department  of  Housing  and 
Urban  Development  pubUshed  on  May 
13, 1993.  a  proposed  rule  to  amend 
Regulation  X.  HUD's  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
regulation  (58  FR  28477).  HUD  initiated 
rulemaking  primarily  because  of  section 
908  of  the  Housing  and  Commimity 
Development  Act  of  1992  (the  1992 
Act),  which  amended  RESPA  to  extend 
coverage  to  refinancing  and  subordinate 
hen  transactions.  Section  951  of  the  Act 
amended  RESPA  to  provide  that  certain 
information  need  not  be  disclosed  to  a 
potential  borrower  if  the  loan 
application  was  tinned  down  within 
three  business  days.  This  provision  is 
also  included  in  the  rule.  The 
Department  also  proposed  certain 
exemptions  from  RESPA  coverage  and 
certain  technical  changes  to  the 
November  2. 1992,  RESPA  rule.  HUD 
requested  comments  on  this  rule,  and 
540  comments  were  received  within  the 
July  12,  1993,  deadhne. 

II.  Discussion  of  the  Conunents 
Received 

Exemptions 

In  the  May  13, 1993.  proposed  rule, 
HUD  proposed  several  exemptions  from 
RESPA  coverage,  not  only  for 
subordinate  hen  transactions,  but  for 
first  hen  transactions  covered  by  the 
November  2, 1992,  rule.  The  foIlov\ang 
is  a  discussion  of  the  exemptions 
proposed,  the  comments  received,  and 
HUD's  treatment  of  these  exemptions  in 
this  final  rule. 

1.  Reinstitution  of  the  Exemption  in  the 
Previous  Regfjlation  X  for  Farms  of  25 
or  More  Acres 

One  hundred  thirty-foiu  commenters 
supported  the  exemption  as  HUD 
proposed  it.  Three  commenters 
suggested  reverting  to  the  pre-1992 
language,  while  three  others  wanted  the 
25-acre  threshold  lowered  or  removed. 
One  proposed  rewording  the  exemption. 
Two  Federal  regulatory  agencies  and 
several  others  suggested  that  the 
business  purpose  Regulation  Z  standard 
be  adopted  for  all  transactions  under  25 
acres.  After  review  of  various 
alternatives,  the  Department  determined 
that  it  would  adopt  the  25-acre 
exemption  for  all  properties,  whether 
the  property  was  vacant,  the  property 
was  used  for  agricultural  purposes,  or  a 
1-  to  4-family  residential  real  property 
was  involved.  This  provides  an  absolute 
exemption  for  property  consisting  of  25 
or  more  acres  in  a  single  transaction. 
The  Department  is  also  adopting  the 
Regulation  Z  business  purpose  test, 
which  will  apply,  among  other 


purposes,  to  agricultural  purpose  loans 
under  25  acres. 

2.  Refinancing  Transactions 

The  Department  proposed  an 
exemption  to  the  general  coverage  of 
refinancing  transactions  under  RESPA 
for  "any  transaction  whose  piupose  is  to 
change  the  interest  rate,  term,  or 
periodic  payment  amoimt  of  an  existing 
federally  related  mortgage  loan, 
including  extension  of  the  terms  of  a 
balloon  note,  so  long  as  the  transaction 
involves  no  charge,  or  nominal  charges 
(less  than  V4  of  1%  of  the  outstanding 
loan  amount)  and  does  not  involve  a 
transfer  of  title." 

Ninety-one  commenters  favored  this 
exemption;  one  opposed  it.  Forty-five  of 
these  commenters  addressed  the  V*  of 
1%  limitation.  They  suggested  various 
modifications,  including  increases  in 
the  percentage  threshold  for  exemption 
from  Vz  of  1%  to  3%.  fixed  dollar 
thresholds,  and  a  total  ehmination  of 
the  cap.  Eight  commenters  noted  the 
absence  of  a  definition  of  a 
"refinancing"  in  the  rule  and  suggested 
that  the  Regulation  Z  definition  be 
adopted.  Under  Regulation  Z.  a 
refinancing  occurs  when  "an  existing 
obligation  *  *  *  is  satisfied  and 
replaced  by  a  new  obligation 
undertaken  bv  the  same  consumer."  (12 
CFR  226.20(a).)  Two  commenters 
wanted  refinancings  to  be  totally 
exempt,  while  one  felt  they  should  be 
exempt  if  no  new  funds  were  involved. 

Upon  review  of  all  the  comments,  the 
Department  concluded  that  its  proposed 
exemption  would  be  an  ineffective 
modality  for  differentiating  between 
classes  of  transactions.  It  was 
determined  that  a  more  straightforward 
exemption  should  be  utilized  that 
incorporates  and  expands  upon  the 
Regulation  Z  standards.  Like  Regulation 
Z,  the  final  rule  provides  that  a 
refinancing  is  a  covered  transaction  if  a 
new  obligation  is  created  to  satisfy  an 
existing  obhgation  vdth  the  same 
lender.  Regulation  X.  however,  also 
includes  transactions  with  a  new  lender 
to  replace  an  existing  obhgation  when 
no  transfer  of  title  is  involved. 

A  new  loan  for  an  increased  amount 
with  the  same  lender  is  also  a  covered 
transaction.  For  any  covered 
transaction,  the  borrower  would  receive 
RESPA  disclosures  (including  the  Good 
Faith  Estimate,  but  not  ciurently  a  HUD 
Settlement  Booklet),  and  the  HUD-1  or 
new  HUD-1  A  would  be  used.'  If  the 


>  While  section  5  of  RESPA  authorizes  the 
Booklet  and  Good  Faith  Estimate  only  in  purchase 
money  transactions,  the  Secretary  has  exercised  his 
authority  under  section  19(a)  of  RESPA  (12  U.S.C. 
261 7(a])  to  extend  the  requirement  for  a  good  faith 
estimate  to  all  covered  transactions. 
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transaction  only  involves  a  modification 
of  an  existing  obligation  with  the  same 
borrower  (except  for  converting  a  fixed- 
term  obligation  to  a  variable  rate 
obligation,  see  §  226.19(b),  Regulation 
Z),  the  transaction  is  not  covered  and  no 
additional  good  faith  estimate  or  HUD 
settlement  statement  is  needed.  If  the 
terms  of  the  original  mortgage  loan 
provide  for  conversion  of  the  loan  to  a 
different  rate  or  term  at  the  borrower's 
option  with  the  same  lender,  this  is  not 
a  refinancing  transaction  (unless  a  new 
note  is  written),  even  if  an  additional  fee 
is  required  for  conversion. 

3.  Exemptions  for  Home  Equity  Line  of 
Credit  (Open-End  Credit  Plan) 
Transactions  in  Accordance  With  TEA 
(Regulation  Z) 

Two  hundred  fifty-eight  commenters 
made  comments  regarding  the 
relationship  of  Regulation  Z  and  RESPA 
requirements.  Most  commenters 
maintained  that  the  proposed  RESPA 
disclosures  under  Regulation  X  would 
be  duphcative  of  TILA's  Regulation  Z 
disclosures.  One  commenter  opposed 
the  use  of  Regulation  Z  as  a  standard  for 
Regulation  X  exemptions.  Many 
commenters  advocated  adoption  of 
Regulation  Z  treatment  for  home  equity 
lines  of  credit,  citing  extensive 
disclosure  materials  already  issued 
under  Regulation  Z.  The  Federal 
Reserve  Board  materials  were  revised 
within  recent  years  at  Congress' 
direction.  Since  these  disclosure 
materials  were  extensive  and  there  had 
been  recent  thorough  congressional 
oversight  and  action  (Home  Equity  Loan 
Consumer  Protection  Act  of  1988,  15 
U.S.C.  1647.  Pub.  L.  100-709). 
commenters  urged  the  appropriateness 
of  deferral  to  the  Regulation  Z  structure. 

This  final  rule  deters  to  the 
Regulation  Z  requirements  for  home 
equity  lines  of  credit  (open-end  credit 
plans)  for  purposes  of  disclosure  only; 
lenders  must  follow  the  requirements 
under  Regulation  Z  for  home  equity 
lines  of  credit. 

4.  Exemption  for  Loans  on  Vacant  Land 
or  Unimproved  Property,  Unless  It  Will 
Be  Improved  by  a  Residential  Structure 
Purchased  Using  the  Loan  Proceeds 
Within  Two  Years  From  the  Date  of  the 
Loan 

This  exemption  in  the  proposed  rule 
was  favored  by  90  commenters,  opposed 
by  1.  Six  commenters  spoke  to  the 
difficulty  of  lenders  monitoring  the  two- 
year  period.  One  commenter  urged  that 
all  vacant  lots  including  post- 
construction  activities  be  exempt. 

In  this  final  rule,  HUD  adopts  the 
proposed  exemption.  Lenders  must 
assure  themselves  that  the  purpose  of 


the  loan  on  vacant  or  unimproved 
property  is  not  to  add  or  construct  a  1- 
to  4-family  residential  structure  out  of 
loan  proceeds  on  the  property  within 
two  years  from  settlement  of  the  loan. 
However,  HUD  has  also  included  an 
absolute  25-acre  exemption  for  any  real 
property.  (See  discussion  regarding  the 
farm  loan  exemption  in  item  1,  above.) 

5.  Temporary  Financing  Such  as  a 
Construction  Loan 

Temporary  financing  is  exempt  from 
coverage  under  RESPA.  The  exemption 
does  not  apply  to  a  loan  for  construction 
or  rehabilitation  of  a  1-  to  4-family 
structure  that  is  used  or  may  be 
converted  to  permanent  financing  by  the 
same  lender.  If  a  lender  has  issued  a 
commitment  to  provide  permanent 
funding,  with  or  without  conditions,  the 
transaction  is  not  exempt  from  RESPA. 
Any  construction  loan  for  a  new  or 
rehabilitated  1-  to  4-family  residential 
structure,  other  than  a  loan  to  a  bona 
fide  builder  (a  person  who  regularly 
engages  in  the  construction  of 
residential  properties  for  sale  or  lease), 
is  a  RESPA-covered  loan  if  its  term  is  for 
two  or  more  years.  This  clarifying 
exemption  was  supported  by  70 
commenters;  one  opposed  it.  Five 
commenters  were  uncertain  about  the 
appUcation  of  the  exemption  to  bridge 
or  swing  loans.  Commenters  sought 
several  clarifications  including:  (i)  The 
conversion  to  permanent  loans 
provision;  (ii)  the  coverage  of 
convertible/refinancable  construction 
loans;  and  (iii)  the  definition  of  the  term 
"bona  fide  builder".  Two  commenters 
advocated  substituting  the  Regulation  Z 
disclosures. 

The  final  rule  clarifies  that  so-called 
"bridge"  or  "swing"  loans,  which  are 
short-term  loans  to  facilitate  a  person 
who  is  selling  a  property  and  buying 
another  to  cover  interim  obligations,  are 
not  covered  RESPA  transactions.  The 
rule  also  makes  minor  clarifying 
language  changes  in  response  to 
comments  received. 

6.  Secondary  Market  Transactions 

A  bona  fide  transfer  of  a  loan 
obligation  in  the  secondary  market  is 
not  covered  by  Section  8  of  RESPA.  The 
proved  rule  included  a  provision  that 
stated  that  the  assignment  and  transfer 
of  "dealer  loans"  was  not  a  secondary 
market  transaction,  which  would 
remove  such  loans  from  RESPA's 
coverage.  The  Department  did  not  seek 
comments  regarding  other  portions  of 
the  secondary  market  exception. 
Nonetheless.  15  commenters  maintained 
that  "table  funding"  should  be 
considered  a  secondary  market 
transaction.  Other  commenters  sought 


clarification  concerning:  (i)  The  "real 
source  of  funding":  and  (ii)  the  scope  of 
the  exemption.  Five  comments  were 
received  on  the  proposed  language 
regarding  dealer  loans,  including  one 
from  a  trade  association,  which  argued 
that  such  loans  were  not  federally 
related  mortgage  loans  within  the 
purview  of  RESPA. 

In  the  final  rule,  a  dealer  loan  or 
dealer  consumer  credit  contract 
originated  with  the  intent  of  subsequent 
assignment  of  the  dealer's  interest  is 
defined  as  a  "federally  related  mortgage 
loan."  (See  definition  in  §  3500.2  of 
"federally  related  mortgage  loan".)  The 
dealer  advances  credit  to  the  borrower 
based  upon  the  lender's  prior  agreement 
to  fund  the  loan  upon  completion  or 
delivery  of  goods  and  services,  with  the 
net  proceeds  to  be  paid  to  the  dealer. 
The  lender  to  whom  the  advance  of 
credit  is  initially  assigned  is  defined  as 
a  lender  for  purposes  of  this  rule.  The 
initial  assignment  of  a  dealer  loan  is  not 
exempt  from  RESPA  as  a  secondary 
market  transaction,  and  the  funding 
lender  is  responsible  for:  (i)  Assuring 
that  the  necessary  disclosures,  such  as 
the  good  faith  estimate,  are  made  in  a 
timely  manner,  by  either  the  funding 
lender  or  the  dealer;  and  (ii)  the  use  of 
the  HUD-1  or  HUD  1-A  settlement 
statements. 

A  "dealer  loan"  or  "dealer  consumer     , 
credit  contract"  describes,  generally, 
any  arrangement  in  which  a  dealer  ) 

assists  a  borrower  in  obtaining  a  loan  j 
from  the  funding  lender,  the  dealer's  ; 
interests  are  assigned  to  the  funding  ' 

lender,  and  the  dealer  receives  the  net 
proceeds  of  the  loan.  A  loan  or  advance 
by  a  dealer  in  which  the  dealer  does  not 
assign  its  interest  and  receives  the  loan 
payments  directly  would  not  be  a 
covered  RESPA  transaction,  unless  the 
dealer  qualifies  as  a  creditor  as  definecP 
under  the  definition  of  a  "federally 
related  mortgage  loan". 

The  Department  was  guided  in  these 
determinations  by  the  Committee  Report 
language  regarding  the  amendments  in 
the  1992  Act.  The  report  stated  in 
relevant  part: 

The  Committee  included  second  mortgages 
within  RESPA  because  of  the  unfortunate 
potential  for  fraud  and  abuse  among  the 
elderly  and  inner-city  homeowners.  The 
Committee  heard  disturbing  testimony  at  a 
May,  1991,  hearmg  in  Boston  that  indicated 
some  secondan-  [sic]  mor*.^  ge  lenders, 
home-repair  specialists  and  banks  had 
allegedly  taken  advantage  of  elderly  and 
minority  homeowners  *   *   *.  The  Committee 
believes  that  some  homeowners  might  have 
been  spared  foreclosure  and  bankruptcy  if 
comprehensive  RESPA  disclosures  bad  been 
required  during  the  negotiation  process  and 
if  the  anti-kickback  provisions  had  been  in 
place.  (Report  102-760,  of  the  Committee  on 
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Banking,  Finance  and  Urban  A^irs,  House 
of  Representatives  to  accompany  H.R.  5334, 
July  30,  1992.) 

A  new  Illustration  13  of  appendix  B 
further  discusses  a  dealer  loan 
transaction. 

The  final  rule  also  adds  a  definition 
of  the  term  "table  funding."  and  HUD 
restates  its  position  that  table-funding 
transactions  are  not  secondary  market 
transactions  exempt  from  RESPA's 
coverage.  If  a  mortgage  broker  funds  a 
loan  with  its  own  money,  or  from  a 
warehouse  line  for  whidi  the  mortgage 
broker  is  liable,  this  is  not  a  table- 
funding  transaction,  and  the  mortgage 
broker  is  a  lender  for  purposes  of  this 
part.  Section  3500.7(b)  has  been  revised 
to  provide  that  the  mortgage  broker's 
good  faith  estimate  is  sufficient  and  the 
funding  lender  is  not  required  to 
provide  additional  disclosiu'es. 
However,  the  funding  lender  is 
responsible  for  ascertaining  that  the 
good  faith  estimate  has  been  delivered. 

7.  Exemptions  for  Business  Purpose 
Transactions  Similar  to  TRA 
[Regulation  Z) 

Two-hiuidred  sixty-six  comments 
were  received  regarding  the  possibility 
of  making  the  business  purpose  test  of 
Regulation  Z  applicable  to  RESPA. 
Commenters  requested  the  following 
exemptions  from  Regulation  X:  (a) 
Loans  to  uimatural  persons;  (b)  loans 
that  are  not  for  personal  residences;  (c) 
loans  securing  guarantees  for  general 
business  piuposes;  and  (d)  loans  that 
were  indirect  collateral,  such  as  those 
taken  out  of  an  abimdance  of  caution,  as 
backup  collateral. 

The  Department  decided  generally  to 
adopt  the  "business  purpose" 
exemptions  and  test  of  Regulation  Z,  but 
does  not  include  in  the  business 
purpose  exemption  the  placing  of  a  first 
or  subordinate  lien  on  1-  to  4-family 
residential  properties  by  individuals 
(neural  persons).  RESPA  is  oriented 
towards  assuring  that  individual 
consumers  are  able  to  make  meaningful 
choices  in  shopping  for  settlement 
services.  The  Department  concluded 
that  the  disclosure  and  anti-kickback 
provisions  of  RESPA  should  apply  to  all 
individual  consumer  transactions. 

Under  this  rule,  loans  regarding  1-  to 
4-£amily  residential  property  made  to 
corporations,  associations,  partnerships, 
and  trusts  (the  other  entities  falling 
imder  the  definition  of  "person"  in 
section  3  of  RESPA)  are  not  covered. 
The  Department  was  informed  that 
certain  loans  are  made  where  both  an 
individual  and  a  living  trust,  or  a 
corporation,  association,  or  partnership 
is  named  on  the  note  and/or  deed.  As 


long  as  any  individual  is  named,  the 
transaction  is  covered  by  RESPA. 

3.  Assumptions 

Several  commenters  suggested  that 
assumptions  be  exempt,  while  others 
recommended  use  of  the  Regulation  Z 
test.  The  November  2, 1992,  RESPA  nile 
deleted  the  previous  exemption  of 
coverage  for  assiunptions.  HUD  adopted 
the  following  test  for  coverage: 
Assumptions  are  covered  if  lender 
approval  of  the  assumption  is  required 
by  the  mortgage  instruments  and  is 
obtained,  whether  or  not  a  fee  is  charged 
for  the  assumption.  If  lender  approval  is 
not  required,  the  transaction  is  exempt 
from  RESPA. 

9.  Commenter  Proposed  Exemptions 

Commenters  suggested  several  other 
exemptions  from  RESPA's  coverage. 
Foiu-  commenters  wished  to  exempt 
home  improvement  loans.  Other 
exemptions  suggested  included:  (a)  All 
subordinate  loans;  (b)  loans  under 
$10,000;  (c)  loans  under  $30-50,000;  (d) 
Small  Business  Administration 
guaranteed  loans;  (e)  loans  not  involving 
a  transfer  of  title  and  loans  involving 
only  modifications,  balloons,  or 
workouts;  (f)  cross-collateral  "dragnet" 
loans;  (g)  loans  with  a  term  of  two  years 
or  less;  (h)  "no  fee"  loans;  (i)  improved 
land  loans;  (j)  transactions  by  mortgage 
bankers  subject  to  state  regulation 
limiting  compensation;  and  (k) 
transactions  by  mortgage  bankers  or 
mortgage  brokers  subject  to  "pervasive" 
State  regulation,  such  as  in  California. 
Some  of  the  proposed  exemptions  are 
implicitly  or  explicitly  covered  by  the 
Department's  adoption  of  exemptions 
similar  to  the  Regulation  Z  business 
purpose  test.  C3therwise,  HUD  has  not 
added  additional  exemptions  in  this 
rule  except  those  discussed  elsewhere 
in  this  preamble. 

Statutory  Changes 

I.  Special  Infonnation  Booklet 
(§3500.6) 

A  number  of  commenters  took  the 
position  that  because  Congress  had  not 
provided  for  separate  booklets 
containing  information  for  borrowers 
other  than  those  purchasing  1-  to  4^ 
family  residential  real  property,  none 
could  be  required.  Eighty-six  opposed  a 
new  booklet,  and  three  supported  it. 
Several  commenters  questioned  whether 
each  applicant  must  be  presented  with 
a  copy  of  the  booklet  if  ^e  applicant  is 
not  present  at  the  time  of  application. 
One  commenter  urged  that  the  booklet 
be  freely  available  in  foreign  languages. 
Forty-one  commenters  advocated 
exempting  all  but  purchase  money 


transactions  from  a  new  booklet 
requirement.  Five  sought  the  merger  of 
the  booklet  with  the  Regulation  Z 
disclosure  documents.  Three 
commenters  raised  questions  about  the 
appropriateness  of  requiring  a  booklet  if 
the  loan  is  a  home  equity  first  lien. 
Three  others  advocated  a  combined 
booklet  for  refinance  and  jimior  loans. 
Two  sought  a  single  new  booklet  for 
first  and  second  liens. 

The  provisions  in  the  existing  RESPA 
rule  have  been  continued  in  this  final 
rule;  that  is,  a  HUD  Special  Information 
Booklet  is  only  required  to  be  given  to 
persons  purchasing  a  1-  to  4-family 
residential  structure.  HUD  anticipates 
updating  as  soon  as  possible  the  HUD 
Special  Information  Booklet,  which 
contains  several  outdated  or  inaccurate 
statements  [e.g.,  it  states  that  RESPA 
does  not  cover  refinancings).  This  rule 
includes  a  provision  giving  HUD  the 
discretion  to  issue  other  booklets  on 
refinancings  and  other  Uens  in  the 
future,  after  appropriate  review,  which 
could  include  congressional  review,  and 
other  publication  requirements  have 
been  met. 

2.  Good  Faith  Estimate  (§3500.7) 

Seven  commenters  maintained  that 
RESPA  ties  the  requirement  for  a  Good 
Faith  Estimate  (GFE)  to  the  requirement 
that  HUD  be  furnished  the  Booklet,  so 
that  furnishing  the  GFE  is  not  required 
whenever  furnishing  a  Booklet  is  not 
required,  e.g.,  refinancings.  A 
commenter  suggested  that  the  GFE  be 
furnished  only  at  the  borrower's  request 
so  as  to  avoid  needless  paperwork. 
Another  commenter  suggested  that  the 
GFE  should  not  be  required  if  the  total 
settlement  cost  does  not  exceed  $750. 
One  commenter  considered  the  second 
GFE  backing  up  a  mortgage  broker's  GFE 
as  an  unnecessary  additive,  and  another 
suggested  exempting  brokered  loans 
from  the  second  GFE  requirement  for 
the  same  reason.  One  commenter 
maintained  the  GFE  was  not  necessary 
for  a  home  eqmty  loan  because  of  the 
Regulation  Z  disclosures. 

Two  commenters  strongly  opposed 
disclosure  of  the  mortgage  broker  fee, 
maintaining  that  because  it  sometimes  is 
included  in  the  gross  interest  rate,  the 
borrower  would  believe  the  fee  was 
being  paid  twice;  therefore,  this  double 
disclosure  is  misleading. 

This  final  rule  provides,  using  the 
Secretary's  discretion  under  section  19 
of  RESPA,  that  a  GFE  is  required  for 
every  covered  transaction,  except  for  the 
deferral  to  the  Regulation  Z's  provisions 
for  disclosure  for  home  equity  plans 
(open-end  lines  of  credit). 
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Miscellaneous  Matters 

This  rule,  as  did  the  proposed  rule, 
addresses  several  miscellaneous  matters 
contained  in  the  revised  RESPA  rule  of 
November  2,  1992. 

1.  Required  provider  disclnsures 
(53500.7(e)(3)) 

With  respect  to  this  pro\ision,  which 
requires  the  listing  of  providers  required 
by  a  lender,  17  commenters  advocated 
that  the  regulations  be  abolished  or 
relaxed.  Twenty-three  commenters 
maintained  that  these  requirements 
interfere  with  the  lender's  performance 
of  its  obligations  xmder  the  Community 
Reinvestment  Act.  Some  suggested  that 
lenders'  attempts  to  develop 
relationships  with  low-income 
community  institutions,  including 
making  contributions  for  mortgage  loans 
generated  (ciurently  a  prohibited 
practice  under  RESPA),  would  be 
adversely  impacted.  One  commenter 
suggested  an  exemption  for  payments  to 
charitable  entities  quahfying  as  such 
under  section  501(c)(3]  c^the  Internal 
Revenue  Code. 

While  five  commenters  were  in  favor 
of  the  hst  of  "five  or  more"  providers  as 
suggested  in  the  proposed  rule,  nine 
were  opposed  to  the  concept.  One 
advocated  providing  the  tist  to  the 
borrower  only  on  request,  to  avoid 
needless  paperwork.  Four  commenters 
suggested  the  threshold  (of  five 
providers)  be  lowered,  because  in 
certain  areas  it  would  be  impractically 
high.  Five  suggested  requiring  less 
detailed  information,  such  as  permitting 
a  range  of  costs.  Two  commenters 
maintained  that  the  reality  of  settlement 
transactions  dictated  that,  due  to 
conflicts  and  the  press  of  work,  one 
never  really  knew  who  would  be 
providing  the  service  until  the 
settlement. 

Ten  commenters  asserted  a  conflict 
between  the  "required  provider"  rule 
and  the  non-RESPA  (FIRREA) 
requirement  to  use  approved  appraisers. 
It  was  suggested  that  the  use  oi 
appraisers  not  be  deemed  a  "required 
use"  imder  such  circiunstances.  One  of 
these  commenters  pointed  out  that  the 
borrower  had  a  right  imder  the  Equal 
Credit  Opportunity  Act.  upon  request 
and  payment,  to  obtain  the  appraisal 
Another  commenter  maintained  that  an 
even  greater  problem  was  presented  by 
obtaining  construction  engineering 
inspectors,  because  of  the  limited 
number  of  inspectors  deemed 
competent  by  bank  staff  that  are 
available  to  perform  construction 
inspections. 

Ten  commenters  sought  exemptions 
from  the  required  provider  provisions 


for  all  non-piuchase  money  loans,  for  all 
"No  Fee"  loans,  and  for  all  loans  that 
close  within  3  days  of  apphcation.  In 
this  final  rule,  HUD  adopts  the  proposed 
modification  to  the  required  provider 
disclosures,  vnth  the  listing  of  five  or 
more  required  providers.  (See  further 
discussion  regarding  controlled 
business  disclosures  in  item  8,  of  this 
section.)  Instructions  for  completing  the 
Good  Faith  Estimate  and  HUD-1  or 
HUD-IA  for  "no  point"  or  "no  cost" 
loans  are  included  in  §  3500.7  and  in 
the  Appendix  B  instructions. 

2.  Definition  of  "Table  Funding" 

One  commenter  suggested  that  the 
table-funded  loan  provision,  §3500.5, 
be  clarified.  The  commenter  beUeved 
that  "lender"  is  intended  to  refer  to 
funder,  and  that  a  change  to  "wholesale 
lender"  would  better  identify  the  real 
parties  in  interest  In  this  final  rule. 
HUD  clarifies  the  definition  of  lender 
and  defines  "table  funding." 

3.  Three-day  Denial  of  Credit  Period 

Several  commenters  suggested  that 
the  three-day  denial-of-credit  period  In 
the  proposed  rule,  which  provided  that 
if  credit  is  denied  the  booklet  and  good 
faith  estimate  would  not  be  required,  is 
impractically  short  and  should  be  closer 
to  ten  days  to  two  weeks.  Another 
commenter  suggested  that  the  three-day 
denial  period  be  expanded  to  include  a 
writhdrawal  of  an  application  by  a 
borrower  within  three  days.  A  third 
urged  that  the  GFE  time  clock  run  from 
approval  rather  than  application. 
Another  inquiry  was  received  about  the 
effective  date  of  section  951  of  the 
Housing  and  Conununity  Development 
Act  of  1992,  which  establishes  the 
denial  of  credit  provision. 

The  three-day  period  Is  a  statutory 
requirement  contained  in  section  951  of 
the  Housing  and  Community 
Dex-elopment  Act  of  1992  (1992  Act), 
and  HUD  does  not  beUeve  it  has  the 
regulatory  discretion  to  extend  it.  The 
provision  does  not,  on  its  face,  require 
rulemaking  and  was  included  in  a 
subtitle  of  the  1092  Act  entitled  "Bank 
Regulatory  Clarification  Provisions." 
While  HUD  Is  including  the  provision 
in  this  rulemaking,  HUD  takes  the 
position  that  the  provision  has  been  in 
effiect  since  the  effective  date  of  the  1992 
Act  (October  28, 1992). 

4.  Escrow  Account  Requirements  and 
Mortgage  Servicing  Transfer 
Requirements 

Eighteen  commenters  advocated 
exempting  subordiixate  bens  from 
escrow  requirements,  because  lenders 
would  not  establish  an  escrow  accoimt 
unless  they  were  holding  a  first  hen.  A 


commenter  maintained  that  escrow  fees 
were  reasonable  charges  because  the 
funds  were  held  for  the  borrower's 
account  and  benefit. 

Nine  commenters  questioned  whether 
the  section  6  provisions  of  RESPA, 
regarding  disclosures  when  mortgage 
servicing  is  transferred,  extended  to 
secondary  liens.  Two  commenters 
suggested  that  servicing  transfer 
disclosures  should  only  be  required  in 
the  event  of  an  actual  transfer. 

HUD  will  implement  separately  a 
final  rule  regarding  mortgage  servicing 
requirements  of  section  6  of  RESPA 
(currently  set  forth  in  an  interim  rule  of 
April  26, 1991,  which  continues  in 
effect  until  supplanted  by  a  final  rule). 
That  interim  nue  will  continue  to  apply 
only  to  first  mortgage  hens,  including 
first  mortgage  refinancing  transactions, 
imless  the  final  mortgage  servicing  rule 
changes  this  position.  A  new  §  3500.17, 
relating  to  escrow  accounts,  is  being 
developed  concurrently,  which  v^ll 
state  HUD's  position  regarding  escrow 
accountMnd  accoimting  procedures. 
(See  the  proposed  rule  published  at  58 
FR  64065  (Etecember  3, 1993).) 

5.  Fonn  of  HUD  Settlement  Statement 
for  Refinancing;!  and  Subordinate  Lien 
Transactions 

Forty-three  commenters  supported  the 
proposed  form  set  out  as  Appendix  F  for 
use  in  one-party  transactions,  while  10 
opposed  the  form  and  2  advocated  that 
it  be  optional.  Another  commenter 
suggested  that  no  Appendix  F  be 
required  if  the  total  settlement  cost  does 
not  exceed  $750.  A  significant  number 
of  commenters  (56),  while  supporting 
the  form  as  effective,  advocated 
combining  Appendix  F  and  the  HUD-1, 
so  as  to  be  able  to  cut  l>ack  on  the  stock 
of  paper  as  well  as  the  paperwork.  Three 
commenters  suggested  that  permission 
be  granted  to  modify  the  HUD-l. 
arguing  that  this  would  be  particularly 
beneficial  for  those  lenders  making  few 
subordinate  loans  in  the  course  of  a 
year. 

Seventeen  commenters  wished  to 
follow  only  Regulation  Z  and  sought  an 
exemption  from  use  of  appendix  F  for 
all  subordinate  liens.  Seven  sought  an 
exemption  from  all  subordinate  lien 
loans  v^rithout  rehance  on  Regulation  Z. 

Twenty-four  commenters  sought 
specific  instructions  for  using  the  form. 
Clarifications  were  requested  for  when 
the  form  is  used:  (i)  For  assumptions; 
(ii)  in  non-purchase  money,  non- 
refinance  situations;  and  (iii)  in 
modifying  a  first  lien. 

Three  commenters  wished  an 
exemption  for  "no  fee"  transactions, 
and  three  sought  an  exemption  for 
fixed-fee  transactions.  A  commenter 
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suggested  that  the  disclosure  form  be 
used  only  on  request  of  the  borrower. 
Another  commenter  suggested  that 
secondary  (vacation  or  rental)  homes  be 
exempt  from  disclosure.  One 
commenter  requested  guidance  on  how 
to  reconcile  the  Appendix  F  form  with 
the  specific  State  law  requirements. 

In  the  final  rule,  appendix  F  has  been 
adopted,  basically  as  proposed.  The 
form  is  denominated  as  HUD-IA  and  is 
included  in  appendix  A  of  this  rule. 
HUD  has  provided  instructions  for 
filling  out  this  form  at  the  end  of 
appendix  A.  The  final  rule  makes  clear 
that  settlement  agents  may  use  this  form 
for  refinancing  or  any  other  one-party 
transactions,  but  may  also  use  the 
borrower's  side  of  a  HUD-1  settlement 
statement  to  convey  the  same 
information. 

6.  Compliance  Burden 

Fifty-three  comments  addressed  the 
burden  of  compUance.  They  generally 
indicated  that  first  hen  disclosures  and 
the  disclosiues  under  the  proposed  rule 
constituted  a  substantial  paperwork 
burden  on  lenders.  The  commenters 
believed  that  few  borrowers  read  any 
disclosure  material,  except,  perhaps,  the 
HUD-1.  Seventeen  commenters 
estimated  the  additional  cost  per  loan  as 
being  from  $25-32;  two  commenters 
alleged  $1,000,000  each  in  compliance 
costs.  HUD's  own  estimate  of  the  costs 
of  complying  with  this  regulation  was 
substantially  less  than  these  amounts. 
Commenters  maintained  that  the 
compliance  burden  caused  a  chilling 
effect  on  the  making  of  loans. 
Conunenters  also  noted  a  training 
burden,  because  the  lender  staff  making 
the  loans  in  question  normally  would 
not  have  dealt  with  RESPA. 

In  developing  the  final  rule,  and 
consistent  with  the  Administration's 
directives  to  ease  the  burden  of 
regulations  insofar  as  possible,  the 
Department  has  expended  substantial 
effort  in  interagency  consultation  to 
reduce  the  compliance  and  regulatory 
burdens.  As  a  result  of  this  consultation, 
the  interrelated  regulations.  Regulation 
X  and  Regulation  Z.  function  in 
harmony,  as  far  as  possible.  This,  of 
course,  was  done  within  the  various 
statutory  constraints  placed  upon  HUD 
and  the  Federal  Reserve  Board. 

7.  Multiple  Liens 

The  Department  was  advised  that 
there  are  certain  circumstances  when  a 
first  mortgage  and  a  subordinate  lien 
may  be  created  at  the  same  settlement 
(such  as  when  a  residential  property  is 
purchased  through  an  affordable 
housing  program  with  an  advance  of 
funds  for  down-payment  or  closing 


costs  under  a  subordinate  lien).  If  the 
subordinate  hen  meets  the  definition  of 
a  federally  related  mortgage  loan,  the 
related  charges  for  settlement  services 
must  be  documented  on  a  HUD-1  or 
HUD-IA.  as  appropriate  for  the 
circumstances,  but  a  single  HUD-1  can 
be  used  for  both  the  first  mortgage  and 
the  subordinate  lien.  If  the  subordinate 
Uen  does  not  meet  the  definition  of 
federally  related  mortgage  loan  (e.g..  it 
is  held  by  a  governmental  entity),  the 
related  charges  may  still  be  shown  on 
the  HUD-1  for  the  first  mortgage  or  on 
a  separate  HUD-1  or  HUD-lA. 

8.  Controlled  Business  Disclosures 

As  noted  previously,  in  this  final  rule 
the  modification  to  the  required 
provider  disclosiu^s,  with  the  list  of  five 
or  more  required  providers,  has  been 
adopted.  The  rule  is  also  clarified  to 
indicate  that  it  does  not  apply  to  in- 
house  settlement  service  providers.  A 
related  question  is:  what  is  the  extent  of 
effort  that  is  needed  by  a  person  in  a 
position  to  refer  business  (such  as  a 
bank  with  a  related  mortgage  lending 
company)  to  warrant  a  controlled 
business  disclosure?  This  question  has 
been  deferred  to  future  rulemaking, 
which  may  deal  further  with  controlled 
business  disclosures.  However,  the 
Department  wishes  to  make  clear  that 
incidental  and  uncompensated  referrals, 
such  as  brochures  in  the  bank  lobby  or 
street  directions  given  by  a  bank 
employee,  are  not  perceived  as  rising  to 
the  level  necessary  to  require  a 
controlled  business  disclosure. 

9.  Effective  Date 

Twenty-five  commenters  suggested 
that  HUD  allow  sufficient  time  for 
implementation  of  this  rule,  so  that  the 
form,  software,  and  technical 
compliance  materials  could  be  created 
by  affected  parties.  A  range  of  two 
months  to  one  year  was  suggested  to  be 
adequate.  The  commenters  suggested 
that  the  exemptions  should  be  made 
effective  as  soon  as  possible  or  writhin 
30  days  after  publication. 

The  final  rule  is  effective  180  days 
after  publication,  while  exemptions 
contained  in  this  rule  are  effective  30 
days  after  the  publication  date.  Persons 
covered  by  this  rule  also  may  comply 
with  this  rule  before  the  effective  date. 

m.  Other  Matters 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 


docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276.  451  Seventh  Street,  SW., 
Washington.  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  other  than 
those  impacts  specifically  required  to  be 
appUed  universally  by  the  RESPA 
statute. 

Environmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  finding  of  no 
significant  impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed 
rule  is  adopted  by  this  final  rule  without 
significant  change.  Accordingly,  the 
initial  finding  of  no  significant  impact 
remains  applicable,  and  is  available  for 
pubUc  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  office  of  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel,  room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington.  DC 
20410-0500. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  the  poficies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  Promulgation  of  this  rule 
expands  coverage  of  the  applicable 
regulatory  requirements  pursuant  to 
statutory  direction. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  imder  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from  . 
promulgation  of  this  rule,  as  those 
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policies  and  programs  relate  to  family 
concems. 

Regulatory  Agenda 

This  rule  was  listed  as  item  1552  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25, 
1993  (58  FR  56402.  56433).  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  FlexibiKty  Act 

List  of  Subjects  in  24  CFR  Part  3500 

Consumer  protection.  Housing. 
Mortgages,  Real  property  acquisition. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  part  3500  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  part  3500 
continues  to  read  as  follows: 

Authority:  12  U.S.C  2601  etseq. 

2.  Section  3500.2  is  revised  to  read  as 
follows: 

S  3500.2    Definition*. 

As  used  in  this  part: 

Application  means  the  submission  of 
a  borrower's  financial  information  in 
anticipation  of  a  credit  decision, 
whether  written  or  computer-generated, 
relating  to  a  federally  related  mortgage 
loan.  If  the  submission  does  not  state  or 
identify  a  specific  property,  the 
submission  is  an  appUcation  for  a  pre- 
qualification  and  not  an  application  for 
a  federally  related  mortgage  loan  imder 
this  part.  The  subsequent  addition  of  an 
identified  property  to  the  submission 
converts  the  submission  to  an 
apphcation  for  a  federally  related 
mortgage  loan. 

Business  day  means  a  day  on  which 
the  offices  of  the  business  entity  are 
open  to  the  public  for  carrying  on 
substantially  all  of  its  business 
functions.  "Business  day"  for  purposes 
of  compliance  with  section  6  of  RESPA 
(12  U.S.C.  2605)  is  defined  in  §  350a21. 

Dealer  means,  in  the  case  of  property 
improvement  loans,  a  seller,  contractor, 
or  supplier  of  goods  or  services.  In  the 
case  of  manufactured  home  loans, 
"dealer"  means  one  who  engages  in  the 
business  of  manufactured  home  retail 
sales. 

Dealer  loan  or  dealer  consumer  credit 
contract  means,  generally,  any 
arrangement  in  which  a  dealer  assists 
the  borrower  in  obtaining  a  federally 
related  mortgage  loan  from  the  funding 
lender  and  then  assigns  the  dealer's 
legal  interests  to  the  funding  lender  and 
receives  the  net  proceeds  of  the  loan. 


The  funding  lender  is  the  lender  for  the 
purposes  of  the  disclosure  requirements 
of  this  part.  If  a  dealer  is  a  "creditor"  as 
defined  under  the  definition  of 
"federally  related  mortgage  loan"  in  this 
part,  the  dealer  is  the  lender  for 
purposes  of  this  part. 

Federallv  related  mortgage  loan 
means  as  follows: 

(1)  Any  loan  (other  than  temporary 
financing,  such  as  a  construction  loan): 

(i)  That  is  secured  by  a  first  or 
subordinate  lien  on  residential  real 
property,  including  a  refinancing  of  any 
secured  loan  on  residential  real  property 
upon  which  there  is  either 

(A)  Located  or.  following  settlement, 
will  be  constructed  using  proceeds  of 
the  loan,  a  structure  or  structures 
designed  principally  for  occupancy  of 
from  one  to  four  &milies  (including 
individual  units  of  condominiimis  and 
cooperatives  and  including  any  related 
interests,  such  as  a  share  in  the 
cooperative  or  right  to  occupancy  of  the 
unit);  or 

(B)  Located  or.  following  settlement, 
will  be  placed  using  proceeds  of  the 
loan,  a  manufectured  home;  and 

(ii)  For  which  one  of  the  following 
paragraphs  applies.  The  loan: 

(Aj  Is  made  m  whole  or  in  part  by  any 
lender  that  is  either  regulated  by  or 
whose  deposits  or  accounts  are  insured 
by  any  agency  of  the  Federal 
Government; 

(B)  Is  made  in  whole  or  in  part,  or  is 
insured,  guaranteed,  supplemented,  or 
assisted  in  any  way: 

(J)  By  the  Secretary  or  any  other 
officer  or  agency  of  the  Federal 
Government;  or 

{2)  Under  or  In  connection  with  a 
housing  or  urban  development  program 
administered  by  the  Secretary  or  a 
housing  or  related  program 
administered  by  any  other  officer  or 
agency  of  the  Federal  Government; 

(C)  Is  intended  to  be  sold  by  the 
originating  lender  to  the  Federal 
National  Mortgage  Association,  the 
Government  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation  (or  its  successors), 
or  a  financial  institution  from  which  the 
loan  is  to  be  purchased  by  the  Federal 
Home  Loan  Mortgage  Corporation  (or  its 
successors); 

(D)  Is  made  in  whole  or  in  part  by  a 
"creditor."  as  defined  in  section  103(f) 
of  the  Consumer  Credit  Protection  Act 
(15  U.S.C  1602(f)).  that  makes  or  invests 
in  residential  real  estate  loans 
aggregating  more  than  $1,000,000  per 
year.  For  purposes  of  this  definition,  the 
term  "creditor"  does  not  include  any 
agency  or  instrumentality  of  any  State, 
and  the  term  "residential  reel  estate 
loan"  means  any  loan  secured  by 


residential  property,  including  single- 
hmily  and  multifeinily  residential 
property; 

(E)  Is  originated  either  by  a  dealer  or. 
if  the  obligation  is  to  be  assigned  to  any 
maker  of  mortgage  loans  specified  in 
paragraphs  (l)(ii)(A)  throi^  p)  of  this 
definition,  by  a  morteaee  broken  or 

(F)  Is  the  subject  of  ahome  equity 
conversion  mortgage,  also  frequently 
called  a  "reverse  mortgage,"  issued  by 
any  maker  of  mortgage  loans  specified 
in  paragraphs  (l)(iiKA)  throu^  (D)  of 
this  definition. 

(2)  Any  installment  sales  contract, 
land  contract,  or  contract  for  deed  on 
otherwise  qualifyii^  residential 
property  is  a  federally  related  mortgage 
loan  if  ihe  contract  is  funded  in  whole 
or  in  part  by  proceeds  of  a  loan  made 
by  any  maker  of  mortgage  loans 
specified  in  paragraphs  (l)(ii)(A) 
through  (D)  of  this  definition.  If  the 
residential  property  securing  a  mortgage 
loan  is  not  located  in  a  State,  it  is  not 
a  federally  related  mortgage  loan. 

Good  faith  estimate  means  an 
estimate,  prepared  in  accordance  with 
section  5  of  RESPA  (12  U.S.C.  2604).  of 
charges  that  a  borrower  is  likely  to  incur 
in  coimection  with  a  settlement. 

HUD-1  orHUD-lA  settlement 
statement  (also  HUD-1  or  HUD-1  A) 
means  the  statement  that  is  prescribed 
by  the  Secretary  in  this  part  for  setting 
forth  settlement  charges  in  connection 
with  either  the  purchase  or  the 
refinancing  (or  othex  subordinate  lien 
transaction)  of  1-  to  4-femily  residential 
property. 

Lender  means,  generally,  the  secured 
creditor  or  creditora  named  in  the  debt 
obligation  and  docimient  creating  the 
lien.  For  loans  originated  by  a  mortgage 
broker  that  closes  a  federally  related 
mortgage  loan  in  its  own  name  in  a  table 
funding  transaction,  the  lender  is  the 
person  to  whom  the  obligation  is 
initially  assigned  at  or  after  settlement 
A  lender,  in  coimection  with  dealer 
loans,  is  the  lender  to  whom  the  loan  is 
assigned,  unless  the  dealer  meets  the 
definition  of  creditor  as  defined  under 
"federally  related  mortgage  loan"  in  this 
section.  See  also  §  3500.5(b)(5), 
secondary  market  transactions. 

Manufactured  home  means  the  same 
as  the  term  is  defined  in  §  3280.2  of  this 
chapter. 

Mortgage  broker  means  a  person  (not 
an  employee  or  exclusive  agent  of  a 
lender)  who  brings  a  borrower  and 
lender  together  to  obtain  a  federally 
related  mortgage  loan,  and  who  renders 
services  as  described  in  the  definition  of 
"settlement  services"  in  this  section.  A 
loan  correspondent  meeting  the 
requirements  of  the  Federal  Housing 
Administration  under  §  202.2(b)  or 
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202.15(a)  of  this  title  is  a  mortgage 
broker  for  purposes  of  this  part. 

Mortgaged  property  means  the  real 
property  that  is  security  for  the  federally 
related  mortgage  loan. 

Person  means  any  individual, 
corporation,  partnership,  trust, 
association,  or  other  entity. 

Refinancing  means  a  transaction  in 
whidi  an  existing  obligation  that  was 
subject  to  a  secured  Uen  on  residential 
real  property  Is  satisfied  and  replaced 
by  a  new  obligation  undertaken  by  the 
same  borrower  and  with  the  same  or  a 
new  lender.  The  following  shall  not  be 
treated  as  a  refinancing,  even  when  the 
existing  obligation  is  satisfied  and 
replaced  by  a  new  obligation  with  the 
same  lender  (this  definition  of 
"refinancing"  as  to  transactions  with  the 
same  lender  is  similar  to  Regiilation  Z. 
12  CFR  226.20(a)): 

(1)  A  renewal  of  a  single  pa>Tnent 
obligation  with  no  change  in  the 
original  terms: 

(2)  A  reduction  in  the  annual 
percentage  rate  as  computed  under  the 
Truth  in  Lending  Act  with  a 
corresponding  change  in  the  payment 
schedule; 

(3)  An  agreement  involving  a  coiul 
proceeding; 

(4)  A  workout  agreement,  in  which  a 
change  in  the  payment  schedule  or 
change  in  collateral  requirements  is 
agreed  to  as  a  result  of  the  consumer's 
default  or  delinquency,  unless  the  rate 
is  increased  or  the  new  amoxmt  financed 
exceeds  the  unpaid  balance  plus  earned 
finance  charges  and  premiums  for 
continuation  of  allowable  insurance; 
and 

(5)  The  renewal  of  optional  insurance 
purchased  by  the  consimier  that  is 
added  to  an  existing  transaction,  if 
disclosures  relating  to  the  initial 
purchase  were  provided. 

Regulation  Z  means  the  regulations 
issued  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  (12  CFR  part 
226)  to  implement  the  Federal  Truth  in 
Lending  Act  (15  U.S.C.  1601  et  seq.). 
and  includes  the  Commentary  on 
Regulation  Z. 

Required  use  means  a  situation  in 
which  a  person  must  use  a  particular 
provider  of  a  settlement  service  in  order 
to  have  access  to  some  distinct  service 
or  property,  and  the  person  will  pay  for 
the  settlement  service  of  the  particular 
provider  or  will  pay  a  charge 
attributable,  in  whole  or  in  part,  to  the 
settlement  service.  However,  the 
offering  of  a  package  (or  combination  of 
settlement  services)  or  the  offering  of 
discounts  or  rebates  to  consiuners  for 
the  purchase  of  multiple  settlement 
services  does  not  constitute  a  required 
use.  Any  package  or  discount  must  be 


optional  to  the  p^irchaser.  The  discount 
must  be  a  true  discount  below  the  prices 
that  are  otherwise  generally  available, 
and  must  not  be  made  up  by  higher 
costs  elsewhere  in  the  settlement 
process. 

RESPA  means  the  Real  Estate 
Settlement  Procedures  Act  of  1974. 12 
U.S.C.  2601  et  seq. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development  or  any 
official  who  is  designated  the  authority 
of  the  Secretary  witn  respect  to  RESPA. 

Settlement  means  the  process  of 
executing  legally  binding  doomients 
regarding  a  Uen  on  property  that  is 
subject  to  a  federally  related  mortgage 
loan.  This  process  may  also  be  called 
"closing"  or  "escrow"  in  different 
jurisdictions. 

Settlement  service  means  any  service 
provided  in  connection  with  a 
prospective  or  actual  settlement, 
including  any  one  or  more  of  the 
following: 

(1)  Origination  of  a  federally  related 
mortgage  loan  (including,  but  not 
limited  to,  the  taking  of  loan 
applications,  loan  processing,  and  the 
underwriting  and  funding  of  such 
loans); 

(2)  Rendering  of  services  by  a 
mortgage  broker  (including  coimseling, 
taking  of  applications,  obtaining 
verifications  and  appraisals,  and  other 
loan  processing  and  origination 
services,  and  communicating  with  the 
borrower  and  lender); 

(3)  Provision  of  any  services  related  to 
the  origination,  processing  or  funding  of 
a  federally  related  mortgage  loan; 

(4)  Provision  of  title  services, 
including  title  searches,  title 
examinations,  abstract  preparation, 
insurability  determinations,  and  the 
issuance  of  title  commitments  and  title 
insurance  policies; 

(5)  Rendering  of  services  by  an 
attorney; 

(6)  Preparation  of  documents, 
including  notarization,  delivery,  and 
recordation; 

(7)  Rendering  of  credit  reports  and 
appraisals; 

18)  Rendering  of  inspections, 
including  inspections  reqviired  by 
applicable  law  or  any  inspections 
required  by  the  sales  contract  or 
mortgage  documents  prior  to  transfer  of 
title; 

(9)  Conducting  of  settlement  by  a 
settlement  agent  and  any  related 
services; 

(10)  Provision  of  services  involving 
mortgage  Insxirance; 

(11)  Provision  of  services  involving 
hazard,  flood,  or  other  casualty 
insurance  or  homeowner's  warranties; 

(12)  Provision  of  services  involving 
mortgage  life,  disability,  or  similar 


insurance  designed  to  pay  a  mortgage 
loan  upon  disability  or  death  of  a 
borrower,  but  oply  if  such  insurance  is 
required  by  the  lender  as  a  condition  of 
the  loan; 

(13)  Provision  of  services  involving 
real  property  taxes  or  any  other 
assessments  or  charges  on  the  real 
property; 

(14)  Rendering  of  services  by  a  real 
estate  agent  or  real  estate  broker;  and 

(15)  fto^ision  of  any  other  services 
for  which  a  settlement  service  provider 
requires  a  borrower  or  seller  to  pay. 

Special  information  booklet  means 
the  booklet  prepared  by  the  Secretary 
pursuant  to  section  5  of  RESPA  (12 
U.S.C.  2604)  to  help  persons  understand 
the  nature  and  costs  of  settlement 
services.  The  Secretary  publishes  the 
form  of  the  special  information  booklet 
in  the  Federal  Register.  The  Secretary 
may  issue  or  approve  additional 
booklets  or  alternative  booklets  by 
publication  of  a  Notice  in  the  Federal 
Register. 

State  means  any  State  of  the  United 
States,  the  District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  and  any 
territory-  or  possession  of  the  United 
States. 

Table  funding  means  a  settlement  at 
which  a  loan  is  funded  by  a 
contemporaneous  advance  of  loan  funds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds.  A  table- 
funded  transaction  is  not  a  secondary 
market  transaction  (see  §  3500.5(b)(7)). 

Title  company  means  any  institution, 
or  its  duly  authorized  agent,  that  is 
qualified  to  issue  title  insurance. 

Section  3500.5  is  revised  to  read  as 
follows: 

§3500.5    Coverage  of  RESPA. 

(a)  Applicability.  RESPA  and  this  part 
apply  to  all  federally  related  mortgage 
loans,  except  for  the  exemptions 
provided  in  paragraph  fb)  of  this 
section. 

(b)  Exemptions.  (1)  A  loan  on  property 
of  25  acres  or  more.  Any  loan  on 
property  constituting  25  or  more  acres, 
regardless  of: 

(i)  Whether  the  land  is  vacant; 

(ii)  Whether  the  land  contains  a 
residential  structure;  and 

(iii)  The  purpose  of  the  loan. 

(2)  Business  purpose  loans.  An 
extension  of  credit  primarily  for  a 
business,  commercial,  or  agricultural 
purpose.  The  definition  of  such  an 
extension  of  credit  for  purposes  of  this 
exemption  generally  parallels 
Regulation  Z,  12  CFR  226.3(a)(1). 
However,  the  definition  of  business 
purpose  loans  does  not  include  any 
transaction  in  which  one  or  more 
persons,  acting  in  an  individual 
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capacity  (natural  persons),  place  a  lien 
on  a  1-  to  4-faQuly  residential  property, 
whether  used  for  occupancy  or 
investment. 

(3)  Temporary  financing.  Temporary 
financing,  such  as  a  construction  loan. 
The  exemption  for  temporary  financing 
does  not  apply  to  a  loan  made  to  finance 
construction  of  1-  to  4-family  residential 
property  if  the  loan  is  used  as,  or  may 
be  converted  to,  permanent  financing  by 
the  same  lender  or  is  used  to  finance 
transfer  of  title  to  the  first  user.  If  a 
lender  issues  a  commitment  for 
permanent  financing,  with  or  without 
conditions,  the  loan  is  covered  by  this 
part.  Any  construction  loan  for  new  or 
rehabiUtated  1-  to  4-family  residential 
property,  other  than  a  loan  to  a  bona 
fide  builder  (a  person  who  regularly 
constructs  1-  to  4-family  residential 
structures  for  sale  or  lease),  is  subject  to 
this  part  if  its  term  is  for  two  years  or 
more.  A  "bridge  loan"  or  "swing  loan" 
in  which  a  lender  takes  a  security 
interest  in  otherwise  covered  1-  to  4- 
family  residential  property  is  not 
covered  by  RESPA  and  this  part. 

(4)  Vacant  land.  Any  loan  seciu-ed  by 
vacant  or  unimproved  property,  unless 
within  two  years  from  the  date  of  the 
settlement  of  the  loan,  a  structure  or  a 
manufactured  home  will  be  constructed 
or  placed  on  the  real  property  using  the 
loan  proceeds.  If  a  loan  for  a  structure 
or  manufactured  home  to  be  placed  on 
vacant  or  imimproved  property  will  be 
secured  by  a  lien  on  that  property,  the 
transaction  is  covered  by  this  part. 

(5)  Assumption  without  lender 
approval.  Any  assumption  in  which  the 
lender  does  not  have  the  right  expressly 
to  approve  a  subsequent  person  as  the 
borrower  on  an  existing  federally  related 
mortgage  loan.  Any  assumption  in 
which  the  lender's  permission  is  both 
required  and  obtained  is  covered  by 
RESPA  and  this  part,  whether  or  not  the 
lender  charges  a  fee  for  the  assumption. 

(6)  Loan  conversions.  Any  conversion 
of  a  federally  related  mortgage  loan  to 
different  terms  that  are  consistent  with 
provisions  of  the  original  mortgage 
instrument,  as  long  as  a  new  note  is  not 
required,  even  if  the  lender  charges  an 
additional  fee  for  the  conversion. 

(7)  Secondary  market  transactions.  A 
bona  fide  transfer  of  a  loan  obUgation  in 
the  secondary  market  is  not  covered  by 
RESPA  and  this  part,  except  as  set  forth 
in  section  6  of  RESPA  and  §3500.21.  In 
determining  what  constitutes  a  bona 
fide  transfer,  HUD  will  consider  the  real 
source  of  funding  and  the  real  interest 
of  the  funding  lender.  Mortgage  broker 
transactions  that  are  table- funded  are 
not  secondary  market  transactions. 
Neither  the  creation  of  a  dealer  loan  or 
dealer  consumer  credit  contract,  nor  the 


first  assignment  of  such  loan  or  contract 
to  a  lender,  is  a  secondary  market 
transaction  (see  §  3500.2.) 

4.  Section  3500.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  3S00.6    Special  Information  booliiat  at 
time  of  loan  application. 

(a)  Lender  to  provide  special 
information  booklet.  Subject  to  the 
exceptions  set  forth  in  this  paragraph, 
the  lender  shall  provide  a  copy  of  the 
special  information  booklet  to  a  person 
from  whom  the  lender  receives,  or  for 
whom  the  lender  prepares,  a  wrritten 
appUcation  for  a  federally  related 
mortgage  loan.  When  two  or  more 
persons  apply  together  for  a  loan,  the 
lender  is  in  compUance  if  the  lender 
provides  a  copy  of  the  booklet  to  one  of 
the  persons  applying,  but  the  lender 
may  provide  additional  booklets  to 
other  applicants  and  to  guarantors. 

(1)  The  lender  shall  provide  the 
special  information  booklet  by 
delivering  it  or  placing  it  in  the  mail  to 
the  applicant  not  later  than  three 
business  days  (as  that  term  is  defined  in 
§  3500.2)  after  the  appUcation  is 
received  or  prepared.  However,  if  the 
lender  denies  the  borrower's  application 
for  credit  before  the  end  of  the  three- 
business-day  period,  then  the  lender 
need  not  provide  the  booklet  to  the 
borrower.  If  a  borrower  uses  a  mortgage 
broker,  the  mortgage  broker  shall 
distribute  the  special  information 
booklet  and  the  lender  need  not  do  so. 
The  intent  of  this  provision  is  that  the 
appUcant  receive  the  special 
information  booklet  at  the  earUest 
possible  date. 

(2)  In  the  case  of  a  federally  related 
mortgage  loan  involving  an  open-ended 
credit  plan,  as  defined  in  §  226.2(a)(20) 
of  Regulation  Z,  a  lender  or  mortgage 
broker  that  provides  the  borrower  with 
a  copy  of  the  brochure  entitled  "When 
Your  Home  is  On  the  Line:  What  You 
Should  Know  About  Home  Equity  Lines 
of  Credit",  or  any  successor  brochure 
issued  by  the  Board  of  Governors  of  the 
Federal  Reserve  System,  is  deemed  to  be 
in  compliance  with  this  section. 

(3)  In  the  categories  of  transactions  set 
forth  at  the  end  of  this  paragraph,  the 
lender  or  mortgage  broker  does  not  have 
to  provide  the  booklet  to  the  borrower. 
Under  the  authority  of  section  19(a)  of 
RESPA,  the  Secretary  may  issue  a 
revised  or  separate  special  information 
booklet  that  deals  with  these 
transactions,  or  the  Secretary  may  chose 
to  endorse  the  forms  or  booklets  of  other 
Federal  agencies.  In  such  an  event,  the 
requirements  for  deUvery  by  lenders 
and  the  availability  of  the  booklet  or 
alternate  materials  for  these  transactions 
wrill  be  set  forth  in  a  Notice  in  the 


Federal  Register.  This  paragraph  shall 
apply  to  the  foUowring  transactions: 

Ci)  Refinancing  transactions; 

(ii)  Closed-end  loans,  as  defined  in 
§  226.2(a)(10)  of  Regulation  Z,  when  the 
lender  takes  a  subordinate  Uen;  and 

(iii)  Reverse  mortgages. 

5.  Section  3500.7  is  amended  by 
revising  paragraphs  (a),  (c)(1).  and  (e); 
adding  two  sentences  at  the  end  of 
paragraph  (b);  by  removing  the 
undesi^ated  paragraph  following 
paragraph  (e);  and  adding  a  new 
paragraph  (f),  to  read  as  follows: 

S  3500.7    Good  faith  ettimate. 

(a)  Lender  to  provide.  Except  as 
provided  in  this  paragraph  or  paragraph 
(f)  of  this  section,  the  lender  shall 
provide  all  appUcants  for  a  federally 
related  mortgage  loan  with  a  good  faith 
estimate  of  the  amount  of  or  range  of 
charges  for  the  specific  settlement 
services  the  borrower  is  likely  to  incur 
in  connection  with  the  settlement.  The 
lender  shall  provide  the  good  faith 
estimate  required  under  this  section  (a 
suggested  format  is  set  forth  in  appendix 
C  of  this  part)  either  by  deUvering  the 
good  faith  estimate  or  by  placing  it  in 
the  mail  to  the  loan  applicant,  not  later 
than  three  business  days  after  the 
appUcation  is  received  or  prepared. 

fl)  If  the  lender  denies  the  appUcation 
for  a  federally  related  mortgage  loan 
before  the  end  of  the  three-business-day 
period,  the  lender  ueed  not  provide  the 
denied  borrower  with  a  good  faith 
estimate. 

(2)  For  "no  cost"  or  "no  point"  loans, 
the  charges  to  be  shown  on  the  good 
faith  estimate  include  any  payments  to 
be  made  to  affiUated  or  independent 
settlement  service  providers.  These 
payments  should  be  shown  as  P.O.C. 
(Paid  Outside  of  Closing)  on  the  Good 
Faith  Estimate  and  the  HUD-1  or  HUD- 
lA. 

(3)  In  the  case  of  dealer  loans,  the 
lender  is  responsible  for  provision  of  the 
good  faith  estimate,  either  directly  or  by 
the  dealer. 

(4)  If  a  mortgage  broker  is  the 
exclusive  agent  of  the  lender,  either  the 
lender  or  the  mortgage  broker  shall 
provide  the  good  faith  estimate  within 
three  business  days  after  the  mortgage 
broker  receives  or  prepares  the 
appUcation. 

(b)  •  •  'As  long  as  the  mortgage 
broker  has  provided  the  good  faith 
estimate,  the  funding  lender  is  not 
required  to  provide  an  additional  good 
faith  estimate,  but  the  funding  lender  is 
responsible  for  ascertaining  that  the 
good  faith  estimate  has  been  deUvered. 
If  the  application  for  mortgage  credit  is 
denied  before  the  end  of  the  three- 


I. 


* 
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business-day  period,  the  mortgage 
broker  need  not  provide  the  denied 
borrower  with  a  good  £aith  estimate, 
(c)  •  •  • 

(1)  WUl  be  listed  in  section  L  of  the 
HUD-1  or  HUD-lA  in  accordance  with 
the  instructions  set  forth  in  appendix  A 
to  this  part;  and 

(e)  Particular  providers  required  by 
lender.  (1)  If  the  lender  requires  the  use 
(see  §  3500.2,  ''required  use")  of  a 
particular  provider  of  a  settlement 
service,  other  than  the  lender's  own 
employees,  and  also  requires  the 
borrower  to  pay  any  portion  of  the  cost 
of  such  service,  then  the  good  faith 
estimate  must: 

(i)  Clearly  state  that  use  of  the 
particular  provider  is  required  and  that 
the  estimate  is  based  on  the  charges  of 
the  designated  provider, 

(ii)  Give  the  name,  address,  and 
telephone  number  of  each  provider;  and 

(ill)  Describe  the  nature  of  any 
relationship  between  each  such 
provider  and  the  lender.  Plain  English 
references  to  the  relationship  should  be 
utilized,  e.g..  "X  is  a  depositor  of  the 
lender,"  "X  is  a  borrower  from  the 
lender,"  "X  has  performed  60%  of  the 
lender's  settlements  in  the  past  year."  In 
the  event  that  more  than  one 
relationship  exists,  each  should  be 
disclosed. 

(2)  For  purposes  of  paragraph  (e)(1)  of 
this  section,  a  "relationship"  exists  if: 

(i)  The  provider  is  an  associate  of  the 
lender,  as  that  term  is  defined  in 
§3500.lS(c)(l)): 

(ii)  Within  the  last  12  months,  the 
provider  has  maintained  an  account 
with  the  lender  or  had  an  outstanding 
loan  or  credit  arrangement  with  the 
lender,  or 

(iii)  The  lender  has  repeatedly  used  or 
required  borrowers  to  use  the  services  of 
the  provider  within  the  last  12  months. 

(3)  Except  for  a  provider  that  is  the 
lendier's  chosen  attorney,  credit 
reporting  agency,  or  appraiser,  if  the 
lender  is  in  a  controlled  business 
relationship  (see  §  3500.15)  with  a 
provider,  the  lender  may  not  require  the 
use  of  that  provider. 

(4)  If  the  lender  miiintiiin»  a 
controlled  list  of  reqidred  providers 
(five  or  more  for  eacn  discrete  service) 
or  relies  on  a  list  maintained  by  others, 
and  at  the  time  of  application  the  lender 
has  not  yet  decided  which  provider  will 
be  selected  from  that  list,  then  the 
lender  may  satisfy  the  requirements  of 
this  section  if  the  lender 

(i)  Provides  the  borrower  with  a 
written  statement  that  the  lender  will 
require  a  particular  provider  from  a 
lender-controlled  or  -approved  list;  and 


(ii)  Provides  the  borrower  in  the  Good 
Faith  Estimate  the  range  of  costs  for  the 
required  provider(s).  and  provides  the 
name  of  tne  specific  provider  and  the 
actual  cost  on  the  HUD-1  or  HUD-IA. 

(f)  Open-end  lines  of  credit  (home- 
equity  plans)  under  Truth  in  Lending 
Ad.  in  the  case  of  a  federally  related 
mortgage  loan  involving  an  open-end 
line  of  credit  (home-equity  plan) 
covered  under  the  Truth  in  Lending  Act 
and  Regulation  Z,  a  lender  or  mortgage 
broker  that  provides  the  borrower  with 
the  disclosures  required  by  12  CFR 
226.5(b)  of  Regulation  Z  at  the  time  the 
borrower  applies  for  such  loan  shall  be 
deemed  to  satisfy  the  reqiiirements  of 
this  section. 

6.  Section  3500.8  is  revised  to  read  as 
follows; 

13500^    UMO<HUC>-1orHUO-1A     . 

aettlement  statementi, 

(a)  Use  by  settlement  agent.  The 
settlement  agent  shall  use  the  HUD-1 
settlement  statement  in  every  settlement 
involving  a  federally  related  mortgage 
loan  in  which  there  is  a  borrower  and 
a  seller.  For  transactions  in  which  there 
is  a  borrower  and  no  seller,  such  as 
refinancing  loans  or  subordinate  lien 
loans,  the  HUD-1  may  be  utilized  by 
xising  the  borrower's  side  of  the  HUD- 
1  statement  Alternatively,  the  form 
HUD-lA  may  be  used  for  these 
transactions.  Either  the  HUD-1  or  the 
HUD-lA,  as  appropriate,  shall  be  used 
for  every  RESPA-covered  transaction, 
but  may  be  modified  as  permitted  under 
this  part. 

(bj  Charges  to  be  stated.  The 
settlement  agent  shall  complete  the 
HUI>-1  or  HUD-lA  in  accordance  with 
the  instnictions  set  forth  in  appendix  A 
to  this  part 

(Approved  by  the  Office  of  Maaagemant  and 
Budget  under  control  numbers  2S02-0265 
and  2502-0491) 

7.  Section  3500.9  is  revised  to  read  as 
follows: 

§3500.4    Reproduction  of  avltiement 


(a)  Permissible  changes — HUD-1.  The 
following  changes  and  insertions  are 
permitted  when  the  HUD-1  settlement 
statement  is  reproduced: 

(1)  The  person  reproducing  the  HUD- 
1  may  insert  its  business  name  and 
logotype  in  Section  A  and  may 
rearrange,  but  not  delete,  the  other 
information  that  appears  in  Section  A. 

(2)  The  name,  aaoress,  and  other 
information  regarding  the  lender  and 
settlement  agent  may  be  printed  in 
Sections  F  and  H,  respectively. 

(3)  Reproduction  of  the  HUD-l  must 
conform  to  the  terminology,  sequence, 
and  numbering  of  line  items  as 


presented  in  lines  100-1400.  However, 
blank  lines  or  items  listed  in  lines  100- 
1400  that  are  not  used  locally  or  in 
connection  with  mortgages  by  the 
lender  may  be  deleted,  except  for  the 
following:  Lines  100, 120.  200,  220,  300. 
301,  302,  303.  400.  420. 500,  520.  600, 
601,  602,  603,  700.  800. 900, 1000, 1100, 
1200, 1300,  and  1400.  The  form  may  be 
shortened  correspondingly.  The  number. 
of  a  deleted  item  shall  not  be  used  for 
a  substitute  or  new  item,  but  the  number 
of  a  blank  space  on  the  HUD-1  may  be 
used  for  a  substitute  or  new  item. 

(4)  Charges  not  listed  on  the  HUD-1, 
but  that  are  customary  locally  or 

Eursuant  to  the  lender's  practice,  may 
B  inserted  in  blank  spaces.  Where 
existing  blank  spaces  on  the  HUD-1  are 
insufficient,  additional  lines  and  spaces 
may  be  added  and  numbered  in 
sequence  with  spaces  on  the  HUD-1. 

(5)  The  following  variations  in  layout 
and  format  are  within  the  discretion  of 
persons  reproducing  the  HUD-1  and  do 
not  require  prior  HUD  approval:  size  of 
pages;  tint  or  color  of  pages:  size  and 
style  of  type  or  print:  vertical  spacing 
between  lines  or  provision  for 
additional  horizontal  space  on  lines  (for 
example,  to  provide  sufficient  space  for 
recording  time  periods  used  in 
prorations);  printing  of  the  HUI>-1 
contents  on  separate  pages,  on  the  front 
and  back  of  a  single  page,  or  on  one 
continuous  page;  use  of  multicopy  tear- 
out  sets;  printing  on  rolls  for  computer 
purposes:  reorganization  of  Sections  B 
through  L  when  necessary  to 
accommodate  computer  printing:  and 
manner  of  placement  of  the  HUD 
number,  but  not  the  0MB  approval 
niunber,  neither  of  which  may  be 
deleted.  The  designation  of  the 
expiration  date  of  the  OMB  number  may 
be  deleted.  Any  changes  in  the  HUD 
number  or  OK^  approval  number  may 
be  announced  by  notice  in  the  Federal 
Register,  rather  than  by  amendment  of 
this  part 

(6)  The  borrower's  information  and 
the  seller's  information  may  be  provided 
on  separate  pages. 

(7)  Signature  lines  may  be  added. 

(8)  The  HUD-1  may  be  translated  into 
languages  other  than  English. 

(9)  An  additional  page  may  be 
attached  to  the  HUD-1  for  the  purpose 
of  including  customary  recitals  and 
information  used  locally  in  real  estate 
settlements;  for  example,  breakdown  of 
payoff  figures,  a  breakdown  of  the 
borrower's  total  monthly  mortgage 
payments,  check  disbursements,  a 
statement  Indicating  receipt  of  funds, 
applicable  special  stipulations  between 
buyer  and  seller,  and  the  date  funds  are 
transferred.  If  space  permits,  such 
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infonnation  may  be  added  at  the  end  of 
theHUD-1. 

(10)  As  reauired  by  HUD/FHA  in 
FHA-insurea  loans. 

(11)  As  allowed  by  §  3500.17,  relating 
to  an  initial  escrow  account  statement. 

(b)  Permissible  changes— HUD-IA. 
The  changes  and  insertions  on  the 
HUD-l  permitted  under  paragraph  (a)  of 
this  section  are  also  permitted  wnen  the 
HUD-lA  settlement  statement  is 
reproduced,  except  the  changes 
described  in  paragraphs  (a)  (3).  (6),  and 
(11). 

(c)  Written  approval.  Any  other 
deviation  in  the  HUD-l  or  HUD-IA 
forms  is  permissible  only  upon  receipt 
of  written  approval  of  the  Secretary.  A 
request  to  the  Secretary  for  approval 
shall  be  submitted  in  writing  to  the 
address  indicated  in  §  3500.3  and  shall 
state  the  reasons  why  the  appUcant 
believes  such  deviation  is  needed.  The 
prescribed  form(s)  must  be  used  until 
approval  is  received. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2502-0265 
and  2502-0491) 

8.  Section  3500.10  is  revised  to  read 
as  follows: 

§  3500.1 0    One-day  advance  Inspection  of 
HUD-1  or  HUO-1 A  settlement  statement; 
deliveiy;  recordkeeping. 

(a)  Inspection  one  day  prior  to 
settlement  upon  request  by  the 
borrower.  The  settlement  agent  shall 
permit  the  borrower  to  inspect  the 
HUD-l  or  HUD-IA  settlement 
statement,  completed  to  set  forth  those 
items  that  are  known  to  the  settlement 
agent  at  the  time  of  inspection,  during 
the  business  day  inunediately  precedLig 
settlement.  Items  related  only  to  the 
seller's  transaction  may  be  omitted  from 
the  HUD-l. 

(b)  Delivery.  The  settlement  agent 
shall  provide  a  completed  HUD-l  or 
HUD-IA  to  the  borrower,  the  seller  (if 
there  is  one),  the  lender  (if  the  lender  is 
not  the  settlement  agent),  and/or  their 
agents.  When  the  borrower's  and  seller's 
copies  of  the  HUD-l  or  HUD-IA  differ 
as  permitted  by  the  instructions  in 
Appendix  A  to  this  part,  both  copies 
shall  be  provided  to  the  lender  (if  the 
lender  is  not  the  settlement  agent).  The 
settlement  agent  shall  deUver  the 
completed  HUD-l  or  HUD-IA  at  or 
before  the  settlement,  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(c)  Waiver.  The  borrower  may  waive 
the  right  to  delivery  of  the  completed 
HUD-l  or  HUD-IA  no  later  than  at 
settlement  by  executing  a  written  waiver 
at  or  before  settlement.  In  such  case,  the 
completed  HUD-l  or  HUD-IA  shall  be 
mailed  or  dehvered  to  the  borrower. 


seller,  and  lender  (if  the  lender  is  not 
the  settlement  agent)  as  soon  as 
practicable  after  settlement. 

(d)  Exempt  transactions.  When  the 
borrower  or  the  borrower's  agent  does 
not  attend  the  settlement,  or  when  the 
settlement  agent  does  not  conduct  a 
meeting  of  the  parties  for  that  purpose, 
the  transaction  shall  be  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  except  that  the  HUD-l  or 
HUD-IA  shall  be  mailed  or  dehvered  as 
soon  as  practicable  after  settlement. 

(e)  Recordkeeping.  The  lender  shall 
retain  each  completed  HUD-l  or  HUD- 
IA  and  related  documents  for  five  years 
after  settlement,  unless  the  lender 
disposes  of  its  interest  in  the  mortgage 
and  does  not  service  the  mortgage.  In 
that  case,  the  lender  shall  provide  its 
copy  of  the  HUD-l  or  HUD-IA  to  the 
owner  or  servicer  of  the  mortgage  as  a 
part  of  the  transfer  of  the  loan  file.  Such 
ovmer  or  servicer  shall  retain  the  HUD- 
1  or  HUD-lA  for  the  remainder  of  the 
five-year  period.  The  Secretary  shall 
have  the  right  to  Inspect  or  require 
copies  of  records  covered  by  this 
paragraph  (e). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2502-0265 
and  2502-0491) 

9.  Section  3500.12  is  revised  to  read 
as  follows: 

§3500.12    No  fee. 

No  fee  shall  be  imposed  or  charge 
made  upon  any  other  person,  as  a  part 
of  settlement  costs  or  otherwise,  by  a 
lender  in  connection  with  a  federally 
related  mortgage  loan  made  by  it  (or  a 
loan  for  the  p\m±ase  of  a  manufactured 
home),  or  by  a  servicer  (as  that  term  is 
defined  under  12  U.S.C.  2605(1))  for  or 
on  account  of  the  preparation  and 
distribution  of  the  HUD-l  or  HUD-IA 
settlement  statement,  escrow  account 
statements  required  pursuant  to  section 
10  of  RESPA,  or  statements  required  by 
the  Truth  in  Lending  Act,  15  U.S.C. 
1601  e(  se^. 

10.  Section  3500.14  is  amended  by 
revising  paragraphs  (f)(2)  and  (g)(l)(v), 
to  read  as  follows: 

§  350ai  4    Prohibition  against  kickbacks 
and  unearned  fees. 

•        •        •        •        • 

(f)  •  *  * 

(2)  A  referral  also  occurs  whenever  a 
person  paying  for  a  settlement  service  or 
business  incident  thereto  is  required  to 
use  (see  §  3500.2,  "required  use")  a 
particular  provider  of  a  settlement 
service  or  business  incident  thereto. 

(g)*** 

(1)  •  *  • 

(v)  Pursuant  to  cooperative  brokerage 
and  referral  arrangements  or  agreements 


between  real  estate  agents  and  real 
estate  brokers.  (The  statutory  exemption 
restated  in  this  paragraph  refers  only  to 
fee  divisions  within  real  estate 
brokerage  arrangements  when  all  parties 
are  acting  in  a  real  estate  brokerage 
capacity,  and  has  no  appUcabiUty  to  any 
fee  arrangements  between  real  estate 
brokers  and  mortgage  brokers  or 
between  mortgage  brokers.) 

93500.15  [Amended] 

Section  3500.15  is  amended  by 
revising  the  phrase  "(as  defined  Ln 
§  3500.2(a)(ll)"  in  paragraph  (b)(2)  to 
read  "(as  defined  in  §  3500.2,  'required 
use')". 

12.  Section  3500.16  is  amended  by 
revising  the  second  sentence,  to  read  as 
follows: 

1 3500.1 6  Title  companies. 

•  •  •  Section  3500.2  defines  "required 
use"  of  a  provider  of  a  settlement 
service.  •  •  • 

13.  Appendix  A  to  part  3500  is 
amended  by  revising  the  title  of  the 
appendix;  by  revising  the  introductory 
text  and  the  paragraph  beginning  with 
"Line  902"  in  Section  L  imder  the  text 
heading  "Line  Item  Instructions";  and 
by  adding  additional  text,  a  HUD-l 
settlement  statement  form,  and  a  HUD- 
IA  settlement  statement  form  at  the  end 
of  the  appendix,  to  read  as  follows: 

Appendix  A  to  Part  3500 — Instructions 
for  Completing  HUD-l  and  HUD-lA 
Settlement  Statements 


Line  Item  Instructions 

•         ••••' 

Section  L.  Settlement  Charges 

For  all  items  except  for  those  paid  to  and 
retained  by  the  Lender,  the  name  of  the 
person  or  firm  ultimately  receiving  the 
payment  should  be  shown.  In  the  case  of  "no 
cost"  or  "no  point"  loans,  the  charge  to  be 
paid  by  the  lender  to  an  affiliated  or 
independent  service  provider  should  be 
shown  as  P.OC.  [Paid  Outside  of  Qosing) 
and  should  not  be  used  in  computing  totals. 
Such  charges  also  include  indirect  payments 
or  back-funded  payments  to  mortgage  brokers 
that  arise  from  the  settlement  transaction. 
When  used.  "P.O.C"  should  be  placed  in  the 
appropriate  lines  next  to  the  identified  item, 
not  in  the  columns  themselves. 


Line  902  is  used  for  mortgage  insurance 
premiums  due  and  payable  at  settlement, 
except  reserves  collected  by  the  Lender  and 
recorded  in  the  1000  series.  A  lump  sum 
mortgage  insurance  premium  paid  at 
settlement  should  be  inserted  on  Line  902, 
with  a  note  that  indicates  that  the  premium 
is  for  the  life  of  the  loan. 
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Line  Item  Instructions  for  Completing  HUD- 

Note:  HUD-IA  is  an  optional  fbnn  that 
may  be  used  for  refinancing  and  gubordinate 
lien  federally  related  mortgage  loans,  as  well 
as  for  any  other  one-party  traosaction  that 
does  not  involve  the  transfer  of  title  to 
residential  real  prop>erty.  The  HUD-1  fonn 
may  also  be  used  for  such  transactions,  by 
utilizing  the  borrower's  side  of  the  HUD-l 
and  following  the  relevant  parts  of  the 
instructions  as  set  forth  above.  The  use  of 
either  the  HUI>-1  or  HUD-IA  is  not 
mandatory  for  open-end  lines  of  credit 
(home-equity  plans],  as  long  as  the 
provisions  cf  Regulation  Z  are  followed. 

Backg^oand 

The  HUD-IA  settlement  statement  is  to  be 
used  as  a  statement  of  actual  charges  and 
adjustments  to  be  givea  to  the  boirower  at 
settlement,  as  defined  In  this  part  The 
instructions  for  completion  of  the  HUD-IA 
ere  for  the  benefit  of  the  settlement  agent 
who  prepares  the  statement;  the  instructions 
are  not  a  part  of  the  statement  and  need  not 
be  transmitted  to  the  borrower.  There  is  no 
objection  to  using  the  HUD-IA  in 
transactions  in  which  it  Is  not  required,  and 
its  use  In  open-end  lines  of  credit 
transactions  (boma^uity  plans)  is 
encouraged.  It  may  not  be  used  as  a 
substitute  for  a  HUD-1  In  any  transaction  in 
which  tliere  is  a  transfer  of  title  and  a  first 
lien  Is  taken  as  security. 

Refer  to  the  "definitions"  section  (rf 
Regulation  X  for  specific  definitions  of  taimt 
used  in  these  instructions. 

Cenerai  biSbrjictioni 

Information  emd  amounts  may  be  filled  in 
by  typewriter,  hand  printing,  computer 
printing,  or  any  other  method  producing 
dear  and  legible  results.  Refer  to  §  3500.9 
regarding  rules  for  reproduction  of  the  HUD- 
IA.  Additional  pages  may  be  attached  to  the 
HUD-IA  for  the  inclusion  of  customary 
recitals  and  information  used  locally  for 
settlements  or  if  there  are  insufficient  lines 
on  the  HUD-IA. 

The  settlement  agent  shall  complete  the 
HUD-lA  to  itemize  all  charges  imposed 
upon  the  borrower  by  the  lender,  whether  to 
be  paid  at  settlement  or  outside  of  settlement, 
and  any  other  charges  that  the  borrower  will 
pay  for  at  settlement  In  the  case  of  "no  cost" 
or  "no  point"  loans,  these  charges  include 
any  payments  the  lender  will  make  to 


affiliated  or  Independent  settlement  service 
providers  relating  to  this  settlement  These 
charges  shall  be  included  on  the  HUD-IA, 
but  marked  "P.O.C"  for  "paid  outside  of 
closing,"  and  shall  not  be  used  in  computing 
totals.  Such  charges  also  include  indirect 
payments  or  back-fanded  payments  to 
mortgage  brokers  that  arise  from  the 
settlement  transaction.  When  used,  "P.O.C" 
should  be  placed  In  the  appropriate  lines 
next  to  the  identified  item,  not  in  the 
columns  themselves. 

Blank  lines  are  provided  in  Section  L  for 
any  additional  settlement  charges.  Blank 
lines  are  also  provided  in  Section  M  for 
recipients  of  all  or  portions  of  the  loan 
proceeds.  The  names  of  the  recipients  of  the 
settlement  charges  in  Section  L  and  the 
names  of  the  recipients  of  the  loan  proceeds 
in  Section  M  should  be  set  forth  on  the  blank 
lines. 

Line  Item  Instructions 

The  identification  information  at  the  top  of 
the  HUD-lA  should  be  completed  as  follows: 

The  borrower's  name  and  address  is 
entered  in  the  space  provided.  If  the  property 
seciiring  the  loan  is  different  from  the 
borrower's  address,  the  address  or  other 
location  information  on  the  property  should 
be  entered  in  the  space  provided.  The  loan 
number  is  the  lender's  identification  number 
for  the  loan.  The  settlement  date  is  the  date 
of  settlement  in  accordance  with  S  3500.2, 
not  the  end  of  any  applicable  rescission 
period.  The  name  and  address  of  the  lender 
should  be  entered  in  the  space  provided. 

Section  L  Settlement  Charges.  This  section 
of  the  HUD-IA  is  similar  to  Section  L  of  the 
HUD-1,  with  minor  changes  or  omissions, 
including  deletion  of  lines  700  through  704, 
relating  to  real  estate  broker  commissions. 
The  instructions  for  Section  L  in  the  HUD- 
1,  should  be  followed  Insofar  as  possible. 
Inapplicable  charges  should  be  ignored,  as 
should  any  instructions  regarding  seller 
items. 

Line  1400  in  the  HUD-IA  is  for  the  total 
settlement  charges  charged  to  the  borrower. 
Enter  this  total  on  line  1602  as  well  This 
total  should  include  Section  L  amounts  from 
additional  pages,  if  any  are  attached  to  this 
HUD-IA. 

Section  M.  Disbursement  to  Others.  This 
section  is  used  to  list  payees,  other  than  the 
borrower,  of  all  or  portions  of  the  loan 
prtx:eeds  (including  the  lender,  if  the  loan  is 
paying  off  a  prior  loan  made  by  the  same 


lender),  when  the  payee  will  be  paid  directly 
out  of  the  settlement  proceeds.  It  is  not  used 
to  list  payees  of  settlement  charges,  nor  to  list 
funds  disbursed  directly  to  the  borrower, 
even  if  the  lender  knows  the  borrower's 
intended  use  of  the  funds. 

For  example,  in  a  refinancing  transaction, 
the  loan  proceeds  are  used  to  pay  off  an 
existing  loan.  The  name  of  the  lender  for  the 
loan  being  paid  off  and  the  pay-off  balance 
would  be  entered  in  Section  M.  In  a  home 
improvement  transaction  when  the  proceeds 
are  to  be  [}aid  to  the  home  improvement 
contractor,  the  name  of  the  contractor  and  the 
amount  p>aid  to  the  contractor  would  be 
entered  in  Section  M  In  a  consolidation  loan, 
or  when  part  of  the  loan  proceeds  is  used  to 
pay  off  other  creditors,  the  name  of  each 
creditor  and  the  amount  paid  to  that  creditor 
would  be  entered  in  Section  M.  If  the 
proceeds  are  to  be  given  directly  to  the 
borrower  and  the  borrower  will  use  the 
proceeds  to  pay  off  existing  obligations,  this 
would  not  be  reflected  in  Section  M. 

Section  N.  Net  Settlement  Line  1600 
normally  sets  forth  the  principal  amount  of 
the  loan  as  it  appears  on  the  related  note  for 
this  loan.  In  the  event  this  form  is  used  for 
an  open-ended  home  equity  line  whose 
approved  amoimt  is  greater  than  the  initial 
amoimt  advanced  at  settlement,  the  amount 
shown  on  Line  1600  will  be  the  loan  amount 
advanced  at  settlement  Line  1601  is  used  for 
all  settlement  charges  that  are  both  included 
in  the  totals  for  lines  1400  and  1602  and  are 
not  financed  as  part  of  the  principal  amount 
of  the  loan.  This  is  the  amount  normally 
received  by  the  lender  bom  the  borrower  at 
settlement  which  would  occur  when  some  or 
all  of  the  settlement  charges  were  paid  in 
cash  by  the  borrower  at  settlement  Instead  of 
being  financed  as  part  of  the  principal 
amount  of  the  loan.  Failure  to  include  any 
such  amount  in  line  1601  will  result  in  an 
error  in  the  amount  calculated  on  line  1604. 
P.O.C  amounts  should  not  be  included  in 
line  1601. 

Line  1602  is  the  total  amount  from  line 
1400. 

Line  1603  is  the  total  amount  from  line 
1520. 

Line  1604  is  the  amount  disbursed  to  the 
borrower.  This  is  determined  by  adding 
together  the  amounts  for  lines  1600  and  1601. 
and  then  subtracting  any  amounts  listed  oo 
lines  1602  and  1603. 
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iMtnicllon*  tor  compMbig  toim  HUO-IA 

NoM:  This  fcmi  is  issued  under  aijil>oni)>  of  die  Real  EstMe 
SealemeiH  Ppocedures  Act  (R£SPA).  12  VS.C.  2601  «  stq  "Pie 
letuUuon  for  R£SP A  IS  Regulauon  X.  codified  15 24  CFR  3^)0. and 
adm  uu  SI  ered  by  the  Deparaneni  of  Housing  and  Urban  DevelcfMiem 
(Hb'D).  Regulation  Z  referred  lo  m  the  neii  paragraph  is  Ihe 
legulatxm  implementing  the  Truth  m  Lendmg  Act  (TILA).  1 5  U  S  C. 
1601  ti  stq  and  codified  as  12  C7R  pan  226. 

HUD- 1 A  isanopiionaJ  form  thai  may  be  used  for  refinancing 
and  subordinate  lien  federally  related  mortgage  loans,  as  well  as  for 
any  other  onc-pany  tzansacDon  that  does  not  involve  ike  transfer  of 
title  to  residential  real  property.  TheHUD-1  form  may  also  be  used 
for  such  transactions,  by  utilizing  the  borrowtr't  side  of  the  HUD- 
I  and  following  the  relevant  pans  of  die  msauctions  set  forth  in 
AppenduAofRcgulalionX  ThenseofeiUierlheHUD-lorHUD- 
I A  IS  not  mandatory  for  open-end  lines  of  civdH  (home-equity  plans), 
as  long  as  die  provisions  of  Regulaiion  Z  an  followed. 

Background 

The  HUD- 1 A  lettlemenl  statement  is  to  be  used  as  a  stalcmeni  of 
actual  charges  and  adjustments  to  b*  given  to  die  borrower  at 
senlemem.  The  instniciions  for  conpleuon  of  the  Hl.T>- 1 A  are  for 
die  hencfu  of  die  settlement  agent  who  prepares  die  statement;  die 
instructions  are  not  a  pan  of  the  satemenl  and  need  not  be  transmii- 
led  10  die  borrower  There  is  no  objection  lousing  die  HUD- 1 A  in 
iransacuons  n  which  it  is  not  required,  and  its  use  in  ofxn-end  lines 
of  credit  liansacDons  (home-equity  plans)  IS  encouraged  It  may  not 
be  used  as  a  substitute  for  a  HUD- 1  in  any  transaction  in  which  diere 
is  a  transfer  of  otJe  and  a  first  lien  is  taken  as  security. 

Refer  to  die  "defuuttons"  section  of  Regulation  X  for  specific 
definiiions  of  terms  used  In  these  instructions. 

G«neral  Instruction* 

Information  and  amounts  may  be  filled  in  by  lypewnier.  hand 
pnn  luig.  computer  pnnting .  or  any  other  method  produc  in  g  c  lear  and 
legible  results  Additional  pages  may  be  attached  to  the  HUD- 1 A  for 
the  inclusion  of  customary  recitals  and  information  used  locally  for 
senlemcnts  or  if  diere  are  insufficient  lines  on  the  HUD- 1  A. 

The  settlement  agent  shall  compleic  the  HUD- 1 A  lo  itemize  all 
charges  imposed  upon  die  borrower  by  die  lender,  whedier  to  be  paid 
ai  setilemeni  or  ouuidc  cf  settlement,  and  any  other  charges  dial  die 
borrower  wiU  pay  for  at  sealemem.  In  the  case  of  "no  cost"  or  ~no 
pouir  loans,  these  charges  inchide  any  payments  die  lender  anil 
make  to  affiliated  or  independem  KOlemeni  service  providen 
relating  lo  diis  setdement.  These  charges  shall  be  included  on  the 
HUD- 1  A.  but  marked  "P.O.C."  for  "paid  outside  of  closing."  and 
shall  not  be  used  in  computing  totals.  Such  charges  also  include 
indirect  payments  or  back -funded  payments  to  mongage  broken  dial 
arise  from  die  settlement  transaction.  When  used.  ~P.O.C.~  should 
be  placed  ui  die  appropriate  luies  neil  to  the  identified  item,  aor  la 
Mr  eotumms  tkemstlttt. 

Blank  bnes  are  provided  in  Section  L  for  any  additional  settle- 
ment charges  Blank  lines  vc  also  pttnided  in  Section  M  for 
lecipients  of  all  or  pomons  of  the  loan  proceeds.  The  names  of  the 
recipients  of  the  setdement  c  harges  in  Section  L  and  the  names  of  die 
lecipiena  of  the  loan  proceeds  in  Section  M  should  be  set  forth  on 
the  blank  lines. 


Uif  Hwn  hwlfucUon* 

The  Kientirication  information  al  the  lop  of  the  HUD- 1 A  should  be 
completed  as  follows: 

The  borrower's  name  and  address  is  entered  in  die  space  pro- 
vided. U  die  property  securing  the  loan  is  different  from  the 
boiTOwer't  address,  the  address  or  other  location  information  on  die 
property  should  be  entered  in  the  space  provided.  The  Ion  number 
is  die  lender's  identification  number  for  die  loaa.  The  settlement 
date  IS  the  date  of  senlcmou  in  accordance  amfe  1 1500.2  of 
Regulation  X.  not  the  end  of  any  appbcable  rescission  period.  The 
name  and  address  of  the  lender  shoiAl  be  entered  in  the  ^lace 
provided. 

Bactlon  L.  SatHamanl  Chaigw.  This  section  of  die  HUD-IA  b 
similar  to  section  L  of  the  HUD-I.  vidi  die  deletion  of  lines  700 
through  704.  relatuig  to  real  estate  broker  conunisnons.  The 
Instructions  for  filling  out  die  HUD-I  as  set  forth  oi  Appendis  A  of 
Regulation  X  provide  additional  information  regarding  Section  L.  if 
needed. 

Lint  I4M  m  die  HUD- 1 A  is  for  dK  total  senlemeM  charges  chargr^ 
10  die  borrower.  Enter  dus  total  on  Ine  1602  as  well.  'Pus  total 
should  include  Section  L  amoisits  from  additional  pages,  if  aiy  arc 
attached  10  dus  HUD- 1  A. 

■•cilMi  M.  DWiurMnwnl  to  Othar*.  This  section  u  used  to  bsi 
payees,  other  dian  die  borrower,  of  all  or  portions  of  die  loan 
proceeds  (including  die  lender,  if  die  loan  is  paying  off  a  prior  kian 
made  by  the  same  lender),  when  the  payee  will  be  paid  direcdy  oat 
of  the  settlement  proceeds.  Ii  is  not  used  to  list  payees  of  senlemem 
charges,  nor  lo  list  funds  disbuned  direcdy  lo  the  borrower,  even  if 
the  lender  knows  the  borrower's  intended  use  of  die  funds. 

For  esample.  in  a  refuiaiKing  transaction,  the  totn  proceeds  we 
used  to  pay  off  an  existing  loan.  The  name  of  the  lender  for  die  loan 
being  paid  off  anj  die  pay-ofT  balance  would  be  entered  in  Section 
M.  In  a  home  unprovemeni  transacbon  when  die  proceeds  ire  to  be 
paid  to  the  home  improvement  ctmiractor.  the  name  of  the  contractor 
and  the  amount  paid  K)  die  contractor  would  be  entered  ui  Section  M. 
In  a  consolidation  loan,  or  when  pan  of  the  loan  pnxeeds  IS  used  to 
pa  y  of  f  other  creditors .  die  name  of  eac  h  creditor  and  die  amount  pak) 
10  dial  creditor  would  be  entered  in  Section  M.  If  die  proceeds  are 
10  be  given  directly  to  die  bcrrower  «id  the  bonowet  wiU  ase  the 
proceeds  to  pay  off  existing  obligations,  this  would  not  be  leflecied 
in  Section  M. 

Saclton  N.  Nat  SatHamanl.  Une  1600  noimally  sets  foith  die 
principal  amount  of  die  loan  as  it  appean  en  die  related  note  for  this 
loan,  in  die  event  diis  form  is  used  for  m  open-ended  home  equity 
line  whose  approved  amoum  is  greater  than  the  initial  amouni 
advanced  at  settlemem.  the  amoont  shown  on  Line  1600  will  be  die 
loan  amount  advanced  at  letdemenL  Line  KOI  is  used  for  all 
setdement  charges  dial  are  both  included  in  die  totals  for  lines  1400 
and  1 602  and  are  not  financed  as  p«t  of  die  principal  anount  of  die 
loan.  This  is  die  amount  normally  received  by  die  lender  from  die 
borrower  at  settlement  arhich  arould  occur  when  tome  or  all  of  die 
settlemeiu  charges  were  paid  u>  cash  by  the  borrower  m  senlemem 
instead  of  beuig  financed  as  pan  of  the  pnnc  ipaJ  amount  of  die  loan 
Failure  to  UKlude  any  such  amoiuu  in  Une  1601  will  resuli  in  an  error 
in  the  amouni  cak:ulaied  on  luie  1604.  P.O.C.  amounts  should  not 
be  UKluded  in  luie  1601. 
Line  IM2  is  die  total  amount  from  line  1400. 
Ua*  IM3  IS  die  total  amount  from  line  IS20. 
Lia*  ItM  is  die  amount  disbursed  to  die  borrower.  This  is 
determined  by  adding  together  die  amounts  for  lines  1600  and  1601 
and  then  subtracting  any  amounts  listed  on  lines  1602  aid  1603. 
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14.  Appendix  B  to  part  3500  is 
amended  by  adding  illustration  13  at  the 
end  of  the  appendix,  to  read  as  follows: 

Appendix  B  to  Part  3500 — Illustration 
of  Requirements  of  RESPA 


13.  Facts.  A  is  a  dealer  in  home 
improvements  who  has  established  funding 
arrangements  with  several  lenders. 
Customers  for  home  improvements  receive  a 
proposed  contract  from  A.  The  proposal 
requires  that  customers  both  execute  forms 
authorizing  a  credit  check  and  employment 
verification,  and,  frequently,  execute  a  dealer 
consumer  credit  contract  secured  by  a  lien  on 
the  customer's  (borrower's)  1-  to  4-family 
residential  property.  Simultaneously  with  the 
completion  and  certification  of  the  home 
improvement  work,  the  note  is  assigned  by 
the  dealer  to  a  funding  lender. 

Comments.  The  loan  that  is  assigned  to  the 
funding  lender  is  a  loan  covered  by  RESPA, 
when  a  lien  is  placed  on  the  borrower's  1- 
to  4-famiIy  residential  structure.  The  dealer 
loan  or  consimier  credit  contract  originated 
by  a  dealer  is  also  a  RESPA-covered 
transaction,  except  when  the  dealer  is  not  a 
"creditor"  under  the  definition  of  "federally 


related  mortgage  loan"  in  §  3500.2.  The 
lender  to  whom  the  loan  will  be  assigned  is 
responsible  for  assuring  that  the  lender  or  the 
dealer  delivers  to  the  borrower  a  Good  Faith 
Estimate  of  closing  costs  consistent  with 
Regulation  X,  and  that  the  HLTD-l  or  HUD- 
lA  Settlement  Statement  is  used  in 
conjunction  with  the  settlement  of  the  loan 
to  be  assigned.  A  dealer  who,  imder  §  3500.2, 
is  covered  by  RESPA  as  a  creditor  is 
responsible  for  the  Good  Faith  Estimate  of 
Closing  Costs  and  the  use  of  the  appropriate 
settlement  statement  in  connection  with  the 
loan. 

15.  Appendix  C  to  part  3500  is 
amended  by  revising  the  second 
paragraph  and  the  last  paragraph  before 
the  footnotes;  by  revising  the  heading  in 
the  second  column  of  the  chart  to  read 
"HUD-1  or  HUD-IA";  and  by  removing 
the  last  sentence,  beginning  with  "A 
lender  will  provide  you",  in  footnote  1, 
to  read  as  follows: 

Appendix  C  to  Part  3500— Sample 
Form  of  Good  Faith  Estimate 


The  numbers  listed  beside  the  estimates 
generally  correspond  to  the  numbered  lines 
contained  in  the  HUD-1  or  HUD-IA 
settlement  statement  that  you  will  be 
recendng  at  settlement.  The  HUD-1  or  HUI>- 
lA  settlement  statement  will  show  you  the 
actual  cost  for  items  paid  at  settlement. 
•         *         •         •         • 

These  estimates  are  provided  pursuant  to 
the  Real  Estate  Settlement  Procedures  Act  of 
1974,  as  amended  (RESPA).  Additional 
information  can  be  found  in  the  HUD  Special 
Information  Booklet,  which  is  to  be  provided 
to  you  by  your  mortgage  broker  or  lender,  if 
your  application  is  to  purchase  residential 
real  property  and  the  Lender  will  take  a  first 
lien  on  the  property. 

Dated:  February  4, 1994. 
Nicolas  P.  Retsinas, 

Assistan  t  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  94-3035  Filed  2-9-94;  8:45  ami 
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DEPARTMEffT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  770, 771,  and  785 
(Docket  No.  940233-4033] 

Exports  to  Vietnam;  Country  Group  Y 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  On  February  3, 1994, 
President  Clinton  stated  that  he  was 
hfting  the  trade  embargo  against 
Vietnam  because  he  determined  that 
diis  step  offers  the  best  way  to  resolve 
the  fate  of  our  prisoners  of  war  and 
missing  in  action.  Accordingly,  the 
Bureau  of  Export  Administration  (BXA) 
is  amending  the  Export  Administration 
Regulations  (EAR)  by  removing  Vietnam 
from  the  Coimtry  Group  Z  list  of 
embargoed  countries,  placing  Vietnam 
in  Coimtry  Group  Y,  and  revising 
certain  Ucensing  poUcies  and 
procedures  for  Vietnam.  Since  Vietnam 
is  a  CCXX)M  proscribed  destination,  it 
will  share  the  same  Ucensing  poUcy 
with  most  other  Group  Y  countries. 

This  rule  also  removes  General 
License  G-NGO,  which  authorized 
exports  of  donated  humanitarian 
shipments  to  Vietnam  by  non- 
government organizations,  and  removes 
General  License  GVN,  which  authorized 
shipments  to  Vietnam  in  support  of 
activities  licensed  by  Treasury's  Office 
of  Foreign  Assets  Control. 
EFFECTIVE  DATE:  This  rule  is  effective 
5:05  PM  EST,  February  3. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Schlechty,  Country  PoUcy 
Branch,  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4252. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  This  rule  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  imder  Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  These  collections  have  Iseen 
approved  by  the  Office  of  Management 
and  Budget  under  control  nimibers 
0694-0005  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  FederaUsm  ImpUcations  sufficient 
to  warrant  preparation  of  a  Federahsm 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 


public  coounent  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a)).  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  die  opportunity  for  public 
participation,  and  a  delay  in  effiective 
date,  are  inappUcable  because  this 
regulation  involves  a  foreign  and 
miUtary  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  pubUc  conunent  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  In 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regidation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patrida  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Ave.,  NW.,  room 
4054,  Washington,  DC  20230. 

List  of  Subjects 

15  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

15  CFR  Fart  771 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFH  Part  785 

Communist  cotmtries.  Exports. 

Accordingly,  parts  770,  771,  and  785 
of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  parts  770 
and  771  continues  to  read  as  follows: 

AuthoritT:  Pub.  L  90-351.  82  Stat.  197  (18 
U.S.C  2510  et  seq),  es  amended;  sec  101, 
Pub.  L  93-153.  87  SUt  576  (30  U.SC  185). 
as  amended:  sec.  103.  Pub.  L  94-163.  89 
SUt  877  (42  U.S.C  6212),  as  amended:  sees. 
201  and  201(ll)(e).  Pub.  L  94-258. 90  Stat 
309  (10  U.S.C.  7420  and  7430(e)).  as 
amended:  Pub.  L  95-223. 91  Stat  1626  (50 
use.  1701  ef  seq):  Pub.  L  95-242.  92  StaL 
120  (22  U.S.C  3201  e<  seq.  and  42  U.S.C 
2139a);  sec  208.  Pub.  L  95-372.  92  Stat  668 
(43  U.S.C  1354);  Pub.  L  96-72.  93  Stat  503 
(50  U.S.C  App.  2401  et  seq).  as  amended 
(extended  by  Pub.  L  103-10. 107  SUt  40); 
sec  125.  Pub.  L  99-64.  99  Stat  156  (46 
U.S.C  466c);  EO  11912  of  April  13. 1976  (41 
FR  15825.  April  15. 1976);  E.O.  12002  of  July 
7.  1977  (42  FR  35623.  July  7. 1977).  a* 
amended;  E.O.  12058  of  May  11. 1978  (43  FR 
20947,  May  16. 1978):  E.O.  12214  of  May  2, 
1980  (45  FR  29783.  May  6. 1980);  E.O.  12735 


of  November  16. 1990  (55  FR  48587. 
November  20. 1990).  as  continued  by  Notice 
of  November  11.  1992  (57  FR  53979. 
November  13, 1992);  and  E.O.  12868  of 
September  30. 1993  (58  FR  51747.  October  4, 
1993). 

2.  The  authority  citation  for  Part  785 
continues  to  read  as  follows: 

Authority:  Pub.  L.  90-351.  82  Stat.  197  (18 
U.S.C  2510  et  seq),  as  amended;  Pub.  L.  95- 
223.  91  Stat  1626  (50  U.S.C  1701  ef  seq); 
Pxib.  L.  95-242.  92  Stat  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L.  96-72. 
93  Stat  503  (50  U.S.C  App.  2401  ef  seq).  as 
amended  (extended  by  Pub.  L.  103-10. 107 
Stat  40);  E.0. 12002  of  July  7. 1977  (42  FR 
35623.  July  7. 1977).  as  amended;  E.O.  12058 
of  May  11. 1978  (43  FR  20947,  May  16, 1978); 
E.O.  12214  of  May  2. 1980  (45  FR  29783.  May 
6. 1980);  E.O.  12735  of  November  16.  1990 
(55  FR  48587.  November  20. 1990).  as 
continued  by  Notice  of  November  11. 1992 
(57  FR  53979,  November  13. 1992);  and  E.O. 
12868  of  September  30, 1993  (58  FR  51747, 
October  4. 1993). 

PART  77(>-[AMENDED] 

3.  Supplement  No.  1  to  Part  770  is 
amended,  under  the  heading  "Country 
Ckoup  Y",  by  adding  the  term 
"Vietnam"  in  alphabetical  order  and  by 
removing  the  term  "Vietnam"  under  the 
heading  "Country  Group  Z". 

PART  771 -{AMENDED] 

§771.27    [Removed] 

4.  Section  771.27  is  removed. 

S  771 .28    [Removed] 

5.  Section  771.28  is  removed. 

PART  7B5— {AMENDED] 

6.  In  §  785.1,  the  section  heading  and 
paragraph  (a)  are  amended  to  read  as 
follows: 

§  785. 1    Courttry  Group  Z  >:  Cuba  and  Nortt) 
Korea. 

(a)  As  authorized  by  section  6  of  the 
Export  Administration  Act  of  1979.  as 
amended  (EAA)  and  by  the  Trading 
With  the  Enemy  Act  of  1917  as 
amended  by  Public  Law  95-223,  a 
validated  Ucense  is  reqidred  for  foreign 
policy  purposes  for  the  export  and 
reexport  of  virtually  all  U.S.-origin 
commodities  and  technical  data  to 
destinations  in  Country  Group  Z. 
Certain  exceptions  are  contained  in 
parts  771  and  779  of  this  subchapter, 
and  in  ECCN  0A98  on  the  Commerce 
Control  List  (Supplement  No.  1  to 
§  799.1  of  this  subchapter).  Except  as 
noted  below,  the  general  poUcy  is  to 
deny  all  applications  or  requests  to 
export  or  reexport  U.S.-origin 
commodities  and  technical  data  to  these 


■  See  Supplemenl  No.  \  to  part  770  of  this 
subchapter  for  a  listijxg  of  Country  Croups. 
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destinations.  Exports  of  donations  to 
meet  basic  human  needs  may  be 
authorized  under  a  Humanitarian 
License,  as  described  in  §  773.5  of  this 
subchapter.  Such  exports  may  also  be 
authorized  for  single  transactions  under 
an  individual  validated  license.  Exports 
to  meet  emergency  needs  that  do  not 
qualify  for  export  under  the 
Humanitarian  License  procedure  will  be 
considered  on  a  case-by-case  basis. 
Exports  of  commercially-supplied  goods 
to  meet  basic  human  needs  may  be 
authorized  under  an  individual 
validated  license  on  a  case-by-case  basis 
for  destinations  in  North  Korea.  The 


types  of  commodities  that  may  be 
supplied  commercially  to  meet  basic 
human  needs  are  the  same  as  those 
tjrpes  of  commodities  described  in 
Supplement  No.  7  to  part  773  of  this 
subdiapter.  but  are  not  restricted  solely 
to  small  scale  projects  at  the  local  level. 
•        »        •        •        » 

7.  Section  785.2  is  amended  by 
revising  the  section  heading  and  by 
revising  the  phrase  "Poland,  Romania, 
and  the  Slovak  Republic  only"  to  read 
"Poland,  Romania,  the  Slovak  Repubhc 
and  Vietnam  only"  in  paragraph  (a)(1), 
as  follows: 


§  785.2    Country  Group  Q,  W,  and  Y  J; 
Geographic  area  of  the  former  U.S.S.R., 
Eastern  Europe,  Mongolia,  Cambodia,  Laos, 
and  Vietnam. 


Dated:  February  4, 1994. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export 

A  dm  inistration, 

(FR  Doc.  94-3124  Filed  2-7-94;  3:49  pm) 

BIOING  CODE  3S10-OT-P 


2  See  Supplement  No  1  to  part  770  of  this 
subchapter  for  listing  of  Country  Groups. 
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DEPARTMErfT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  768  and  770,  771,  772, 
773,  774,  775,  776,  777,  778,  779,  785, 
786,  787,  788,  789,  790,  791  and  799 

[Docket  No.  940230-^030] 

RIN  0694-AA67 

Request  for  Comments  on 
Simplification  of  the  Export 
Administration  Regulations 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Advance  notice  of  proposed 
revision  and  simplification  of  export 
administration  regulations;  request  for 
comments. 

SUMMARY:  Consistent  with  the  export 
reform  measures  annoimced  by  the 
Administration  in  the  Trade  Promotion 
Coordinating  Committee  Report,  the 
Bureau  of  Export  Administration  is 
undertaking  a  comprehensive  review  of 
the  Export  Administration  Regulations. 
This  review  is  intended  to  simplify, 
clarify,  and  to  make  the  export  control 
regulatory  requirements  more  user- 
friendly. 

This  advance  notice  and  request  for 
comments  is  being  issued  to  solicit 
pubhc  comments  from  industry  and  the 
interested  public  before  BXA  begins  to 
draft  revisions  of  the  regulations. 
DATES:  Comments  should  be  received  by 
March  28. 1994. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Patricia 
Muldonian.  Regulations  Branch  (Room 
4054),  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian,  Office  of 
Technology  and  PoUcy  Analysis.  Bureau 
of  Export  Administration,  telephone: 
(202) 482-2440. 


SUPPt^MENTARY  INFORMATION:  On 
September  30, 1993.  the  Secretary  of 
Commerce  submitted  to  the  Congress  a 
report  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC). 
entitled  Toward  a  National  Export 
Strategy.  This  report  included  the 
following  among  its  goals: 

Undertake  a  comprehensive  review  of  the 
Export  Administration  Regulations  to 
simplify,  clarify,  and  make  the  regulations 
more  user-friendly.  Working  with  industry, 
the  simplification  exercise  will  be  completed 
in  1994. 

The  Bureau  of  Export  Administration 
(BXA)  is  providing  advance  notice  that, 
consistent  with  the  TPCC  report,  it  is 
initiating  a  review  of  the  Export 
Administration  Regulations  contained 
in  parts  730  to  799  of  title  15  of  the 
Code  of  Federal  Regulations  (EAR).  In 
this  connection,  and  before  BXA  starts 
to  draft  proposed  regulations,  it  is 
requesting  comments  from  industry  and 
the  interested  public. 

This  review  of  the  EAR  will  be 
comprehensive,  and  it  will  include  a 
reexamination  of  the  basic  approaches 
to  export  controls  as  they  are  currently 
administered  under  the  EAR.  The 
primary  focus  of  this  review  will  be  on 
the  export-related  provisions  of  the 
EAR.  Consequently.  BXA  does  not 
intend  to  include  in  this  review  the 
antiboycott  regulations  set  forth  in  EAR 
Part  769.  BXA  is  especially  interested  in 
comments  that  suggest  innovative 
alternative  methods  for  BXA  to  carry  out 
its  statutory  export  control 
responsibilities  with  minimal 
interference  to  U.S.  trade  and 
competitiveness.  BXA  is  also  Interested 
in  proposals  to  improve  and  simplify 
the  overall  structure  of  the  EAR.  and  in 
specific  comments  relating  to  the 
following: 

.  (1)  Can  some  license  obligations  be 
replaced  with  pre-shipment  or  post- 
shipment  notifications? 

(2)  Should  the  general  Ucense 
provisions  of  the  EAR  be  revised?  Can 
certain  general  licenses  be  combined? 


Are  there  alternatives  to  the  general 
license  concept? 

(3)  Should  reexport  controls  be 
modified?  Continued? 

(4)  How  can  the  structure  of  the 
Commerce  Control  List  (CCL)  be 
improved?  Are  there  alternative 
approaches  to  the  CCL?  Can  it  be 
renumbered/ restructured?  Can  it  be 
harmonized  with  other  systems? 

(5)  Are  there  alternatives  to  the 
"Country  Group"  approach  currently 
used  in  the  EAR? 

(6)  How  should  the  EAR  deal  with 
controls  on  products  of  technical  data, 
written  assurance  requirements,  and 
parts  and  components  controls?  Are 
there  alternative  approaches? 

(7)  How  should  documentation 
requirements,  such  as  Import 
Certificates  and  Destination  Control 
Statements,  be  modified?  Should  forms 
used  by  BXA,  e.g..  BXA-622P 
(Application  for  Export  License),  BXA- 
685P  (Request  for  Amendment  Request), 
or  BXA-699P  (Request  for  Reexport 
Authorization),  be  changed,  eliminated, 
or  consolidated  (with  other  BXA  forms 
or  other  agency  forms)?  Should 
document  retention  requirements  be 
modified? 

(8)  Should  the  EAR  provide  for 
"License  Free"  zones? 

(9)  What  revisions  should  be  made  to 
the  special  licensing  procedures 
(Distribution  License,  Project  License, 
Service  Supply  Procedure,  etc.)?  Are 
tliere  more  effective  alternatives? 

(10)  How  should  the  EAR  apply  to 
unique  situations  such  as  the  electronic 
transmittal  of  technology  and  software, 
international  movement  of  aircraft  and 
vessels,  etc.? 

(11)  Are  there  new  enforcement 
programs,  practices  or  poUdes  that 
could  enhance  the  government's  abiUty 
to  detect  and  prevent  violations  of  the 
EAR,  while  negatively  impacting  as 
little  as  possible  on  law-abiding 
exporters? 
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All  comments  on  improving  and 
simplifying  the  EAR  are  welcome  and 
will  be  reviewed  and  considered  in  the 
course  of  rewriting  the  EAR.  Comments 
on  policy  issues,  however,  such  as 
changes  in  the  export  licensing  policies 
to  specific  countries  or  regions,  are 
outside  the  scope  of  this  regulatory 
review  and  should  not  be  submitted. 

Upon  receipt  and  review  of 
comments,  BXA  will  draft  proposed 
regulations  and  publish  them  in  the 
Federal  Register  for  comment. 
Follovnng  consideration  of  comments 
on  the  proposed  regulations,  BXA  plans 
to  publish  final  regulations  by  the  end 
of  1994. 

BXA  intends  that  all  information 
obtained  from  the  public  in  connection 
with  this  notice  be  a  matter  of  public 
record.  Comments  received  will  be 


available  for  public  inspection  and 
copying.  BXA  will  not  accept 
submissions  made  on  a  confidential 
basis.  Communications  between 
agencies  of  the  United  States 
Government  or  with  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

In  the  interest  of  accuracy  and 
completeness,  BXA  requires  written 
comments.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Freedom  of  Information  Records 
Inspection  FaciUty,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 


Washington.  DC  20230.  Records  in  this 
faciUty,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  inspection  and 
copying  of  records  at  this  faciUty  may  be 
obtained  from  Margaret  Comejo,  BXA 
Freedom  of  Information  Officer,  at  the 
above  address  or  by  calling  (202)  482- 
5653. 

Dated:  February  7, 1994. 

Bany  E.  Carter, 

Acting  Under  Secretary  for  Export 
Administration. 

(PR  Doc.  94-3125  Filed  2-7-94:  8:45  am] 
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1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1    1        1 

( Authorizing  signature )  1^94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  lo^p  our  subscription 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice  You  can 
leam  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  Ime  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
•ent  appraxinately  90  days 
befoxe  this  date. 

/ 


A  renewal  notice  will  be 
•ent  approximately  90  day* 
befisre  this  date. 

/ 

DEC94  R  1     : 


♦  APR  SMITH212J 

I  JOHN  SMITH 

:  212  HAIN  STREET 

:  PORESTVILLE  MD  20747 


DEC94  R  1 


:  »afrdo    smith212j 

•  :john  smith 

:  :2i2  MAIN  street 

•  :  forestville  md  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  noUce  prompUy 
If  your  subscription  service  is  discontinued,  simply  send  your  maiUng  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supenntendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  ^ 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  Mail  Ust  Branch  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  die  order  form  provided  below.        ,^K 


(MvPieenifeigCodK 

♦5468 


Superintendent  of  Documents  Subscription  Order  Fomn     Chwv  yotr  ordmr. 
DYES,  please  enter  my  subscriptions  as  folows:  To  fax  your  order,  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Fedaal  Register,  monthly  Index  and  USA  Ust 
of  Code  of  Federal  Regulations  Sections  Affected,  at  M90  (»61 2.50  foreign)  each  per  year. 

.  subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  »444  (»555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


(Includes 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  pwrsonal  name 


(Pleas*  type  Of  print) 


Additional  addresa/attentlon  line 


Street  addreas 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 
QGPO  Deposit  Account   |    |    |    |    |    fTI-n 

□  VISA      Q  MasterCard    |     |     |     |     Itexpiratlon  da.e^ 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


City.  State.  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Authorizing  signature  t/M 

MaB  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researcii  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  PublicatkHis  Order  Form 


♦6962 


W    ^    J\ 


iisa 


Charge  your  ordw. 
Its  aasyl 

Pkasc  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  T^  tu.  your  ordcn  and  iiiqulrica-(2«Z)  512-2250 

Prices  include  r^uUr  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


r«le 


Catalog-Bestselling  Government  Books 


Price 

Each 


FREE 


Total 
Price 


FREE 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Ibtal  for  Publications 
Please  Choose  Method  of  Payment: 
I I  Check  payable  to  the  Superintendent  of  Documents 

rn-D 


(Street  address) 


I I  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 

i L 


n 


1 1 1 1 1 1 1 1  1 1 1 1  1 1 1 


(Daytime  phone  including  area  code) 

Mailorder  to: 

New  Orders,  Su|ierinteDdait  of  Documents 

pa  Box  371954,  Pfttsborgh,  PA  1525(^7954 


(Credit  card  expiration  date)        ^*««*  y<"*  M  your  order! 


(Signature) 


%v«-«e 


Order  Now! 

The  United  States 
Government  Manual 
1993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  v^hich  the 
United  Stales  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  vi'ho  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 
Government  Manual 


1993/94 


\ 


'  .l^K'Oi.!  . 


Superintendent  of  Documents  Publications  Order  Form 


Ofdef  Prtx»*5if  9  Code 

*6395 


Charge  your  order, 
tt's  easy! 


To  fax  your  orders  (202)  512-2250 


d  YES,  please  send  me copies  of  the  The  United  States  Go>^ernmeiit  Manual,  1993/94  S/N  06y-OfKMKK)53-3 

at  $30.00  ($37..*^  foreign)  each. 


llie  total  cost  of  my  order  is  $ 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


(Please  tj-pe  or  print) 


(Additional  addrcs$.'attcntion  line) 


(Street  address) 


(City.  State.  Zip  code) 


Please  choose  method  of  paj  ment: 

Q  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account        ||    ji    I 


QVISA  □  MasterCard  Account 


(Credit  card  ckpiraiion  date) 


-D 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  otdcr  no ) 


(Authon^ing  signature)  (R»9/93) 

Mail  to;    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  l51S(>-7954 


?t',vi^at^!fa"-  <<S'.  ^»-i"".-_i-;i»'i3Bf .  »• . 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  voiumc*  conUming  liic  public  «««Mge< 
•nd  ttetctnentt.  newt  confcrcncM.  and  oiltcr 
•elected  paper*  rcleaaed  by  the  While  Houm. 

VoKunea  (or  the  following  yean  arc  available:  other 
vohMiea  not  listed  arc  out  of  print. 


Ronald  Rsagan 

n ti\m 

43ZJ> 

II -• 

III. — 

11 MHM 
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( 

1«9 

(Book  III 

1«M 


George  Bush 

19W 

(Book  I) $38010 
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P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  1/»4) 


tt 


38.00 

MM 
41.00 
M1.00 
M1.00 

mM 

WM 
M9.00 


anal 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


2-11-94 
Vol.  59 


No.  29 


Friday 

February  11, 1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washinglon,  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U  S  Government  Printing  Office 

(ISSN  0097  6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


2-1 
Vol 

PSfl 


2-11-94 

Vol.  59        No.  29 

Pages  6531-6864 


Friday 

February  11,  1994 


f     I 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  Tucson. 
AZ,  and  Oakland.  CA.  see  announcement  on  the  inside 
cover  of  this  issue. 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  s*'ridl 
publication  established  under  the  Federal  R»^ister  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  pwpt-r  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  p.ipcr 
edition  is  S444,  or  S490  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
the  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  $403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  Individual 
copies  in  paper  form  is  S6.00  for  each  i.ssue,  or  SG.OO  for  each  group 
of  pages  as  actually  bound,  or  $1.50  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  or  charge  to  your  GPO  Dep>osit  Account.  VISA  or 
MasterCard.  Mail  to:  New  Orders.  Suoerintendent  of  Documents. 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345.    ' 

SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subscriptions: 
Paper  or  fiche 
Assistance  with  public  subscriptions 

Single  copies^Mck  copies: 
Paper  or  fiche  783-3238 

Assistance  with  public  single  copies  512-2457 

FEDERAL  AGENCIES 

Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  imie. 


202-783-3238 
512-2303 


FOR; 

WHa 
WH.AT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approxiniately  3  hours)  to  present: 

1.  The  regulatory  process,  vtitb  a  focus  on  the  Federal  Ri^istw 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  ele.Tients  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  fiiuling  aids  of  ihe  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necc»,sar>-  to 
research  Federal  agency  regulations  which  directly  affect  then. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

(TWO  BRIEFINGS) 
VMIEN:  February  17  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Stret-t 
NW.  Washington.  IX:  (3  bl<x:ks  north  of 
Union  Station  Mtftro) 
RESERVATION'S:    202-523-4538 


TUCSON,  AZ 

WHEN:  March  23  at  9:00  am 

WHERE:  University  of  Arizona  Medical  School. 

DuVal  Auditorium.  1501  N.  Campbell 

Avenue.  Tucson.  AZ 
RESERVATIONS;   Federal  Information  Center 

1-800-359-3997  or  in  the  Tucson  area. 

call  f>02-290-1616 


OAKLAND.  CA 

UHEN:  March  30  at  9:00  em 

WHERE:  Oakland  Fetleral  Building.  1301  CUiy  Street 

Conference  Rooms  A.  B,  and  C.  2nd  Floor. 

Oakland.  CA 
RESERVATIONS:   Federal  Information  Center 

l-800-72fr-*995 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Air  University  Board  of  Visitors,  6623 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fire  ant,  imported 
Correction.  6531 
PROPOSED  RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  surveillance;  MQ  reactor  prevalence  rates, 
6593 
NOTICES 

Environmental  statements;  availability,  etc.: 
John  F.  Kennedy  International  Airport,  NY; 

comprehensive  gull  hazard  management  program. 
6612 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Alliant  Techsystems  Inc.  et  al.,  6651-6658 

Army  Department 
See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Commerce  Department 

See  Export  Administration  Bureau 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  6612-6613 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  6622-6623 

Procurement  list;  additions  and  deletions;  correction,  6622 

Comptroller  of  the  Currency 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  major  disaster  areas,  6531- 
6532 
PROPOSED  RULES 
National  banks  lending  limits,  6593-6603 


Defense  Department  I 

See  Air  Force  Department 
See  Engineers  Corps 

NOTICES  : 

Meetings: 
Scientific  Advisory  Board,  6623 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  6676 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  6624-6625 
Grants  and  cooperative  agreements;  availability,  etc: 
Direct  grant  and  fellowship  programs,  6826-6827 
Fund  for  innovation  in  education — 

Technology  education  program,  6860 
Fund  for  innovation  in  education — 
Innovation  in  education  program.  6852-6853 
Technology  education  program,  6862-6863 
Meetings: 
Indian  Education  National  Advisory  Council,  6625-6626 
Time  and  Learning  National  Education  Commission.  6626 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 

Gazes  Cardiac  Research  Institute,  SC,  6627 
Natural  gas  exportation  and  importation: 

Appalachian  Gas  Sales,  Inc..  6626 

Texaco  Gas  Marketing  Inc.,  6626-6627 

UtiliCorp  United,  Inc..  6627 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.; 
Red  River  Waterway,  AR;  levees  and  bank  stabilization 
below  Dennison  Dam,  6623-6624 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  and  air  quality  planning 
purposes;  designation  of  areas: 
Delaware,  6608-6610 
Pesticide  programs: 
Federal  Insecticide,  Fungicide  and  Rodenticide  Act 

requirements;  container  and  containment  standards, 
6712-6789 
Toxic  substances: 
Comprehensive  assessment  information  rule; 
amendments,  6610 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  6637-6638 
Committees;  establishment,  renewal,  termination,  etc.: 
Science  Advisory  Board,  6638-6639 
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Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  6639 
Weekly  receipts,  6639-6640 
Hazardous  waste: 
Cement  kiln  dust:  report  to  Congress  and  public  hearing. 
6640-6641 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals,  6641 

Executive  Office  of  the  President 

See  Trade  Representative.  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Computer  Systems  Technical  Advisory  Committee.  6613- 
6614 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 

Special  visual  flight  rules — 
Denver  International  Airport.  CO;  newr  airport; 
correction,  6547 
Airworthiness  directives: 

Airbus  Industrie,  6537-6538 

Boeing,  6533-6535,  6542-6544 

Hartzell  Propeller  Inc..  6545-6547 

Lockheed.  6535-6537 

McDonnell  Douglas.  6538-6542 
Class  C  and  D  airspace.  6830-6834 
IFR  altitudes.  6548-6558 
PROPOSED  RULES 
Airworthiness  directives: 

Garrett,  6603-6605 
NOTICES 

Exemption  petitions;  summary  and  disposition.  6671-6673 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  6673 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  6641-6642 

Federal  Deposit  Insurance  Corporation 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  major  disaster  areas.  6531- 
6532 
NOTICES 
Meetings;  Sunshine  Act,  6676 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  6642-6643 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Carolina  Power  &  Light  Co.  et  al.,  6627-6628 

COE  Argentina  I  Corp.,  et  al.,  6628-6630 
Natural  gas  certificate  filing: 

Mobile  Bay  Pipeline  Co.  et  al.,  6630-6632 
Natural  gas  certificate  filings: 

BCF  Gas  Ltd.,  et  al.,  6630 


Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  6632 
CNG  Transmission  Corp.,  6632 
El  Paso  Natural  Gas  Co.,  6632-6633 
Florida  Gas  Transmission  Co..  6633 
Natural  Gas  Pipeline  Co.  of  America.  6633 
Northern  Border  Pipeline  Co.,  6633 
Petal  Gas  Storage  Co..  6633-6634 
Questar  Pipeline  Co.,  6634-6635 
Southern  Natural  Gas  Co.,  6635 
Texas  Eastern  Transmission  Corp.,  6635-6636 
Texas  Gas  Transmission  Corp.,  6636 
Transwestem  Pipeline  Co..  6636 
Trunkline  Gas  Co.,  6637 
Viking  Gas  Transmission  Co..  6637 
Williams  Natural  Gas  Co..  6637 

Federal  Maritime  Commission 

PROPOSED  RULES 

Privacy  Act;  implementation,  6610-6611 

NOTICES 

Privacy  Act: 

Systems  of  records.  6643-6646 

Federal  Railroad  Administration 

RULES 

Railroad  police  officers.  6585-6588 

Federal  Reserve  System 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  major  disaster  areas.  6531- 
6532 
Truth  in  lending  (Regulation  Z): 

Depository  Institutions  disaster  relief;  temporary 
exceptions  due  to  Los  Angeles  earthquake.  6532 
NOTICES 
Meetings;  Sunshine  Act.  6676-6677 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings:  Sunshine  Act.  6677 

Federal  Trade  Commission 

PROPOSED  RULES 
Practice  and  procedure  rules: 
Administrative  Interpretations,  general  policy  statements 
and  enforcement  policy  statements:  alternative 
dispute  resolution  procedures.  6605-6606 
NOTICES 
Premerger  notification  waiting  periods;  early  terminations, 

6646-6647 
Prohibited  trade  practices: 
Diet  Center.  Inc..  6647 
Nutri/System.  Inc..  6647 
Physician  Weight  Loss  Centers  of  America.  Inc..  et  al.. 

6648 
Service  Corporation  International.  6648 

Fish  and  Wildlife  Service 

RULES 

Hunting  and  fishing: 

Open  areas  list  additions  and  refuge-specific  regulations. 
6680-6686 

Refuge-specific  regulations.  6686-6700 
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Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Sunscreen  products  (OTC);  tentative  final  monograph, 
6606-6607 

Foreign  Assets  Control  Office 

NOTICES 

Niclcel  and  nickel-bearing  materials  from  Soviet  Union  or 
its  successor  states;termination  of  importation 
restrictions  and  certification  requirements.  6675 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Health  Care  Financing  Administration 

RULES 
Medicare: 
Community  mental  health  centers;  partial  hospital 

services;  coverage  criteria  and  payment  methodology, 

6570-6579 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urtian  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  6649 

Immigration  and  Naturalization  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Citizens'  Advisory  Panel,  6658 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 
Antidumping: 
Gray  portland  cement  and  clinker  from — 

Japan.  6614-6616 
Porcelain-on-steel  cooking  ware  from — 

Mexico.  6616-6618 
Titanium  sponge  from — 

Kazakhstan.  6618-6619 
Welded  stainless  steel  pipe  from — 
Taiwan,  6619-6620 
Countervailing  duties: 
Carbon  steel  products  from — 
Sweden,  6620 
Applications,  bearings,  determinations,  etc.: 
Ohio  State  University  et  al.,  6620-6621 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6677 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6677 
Railroad  operation,  acquisition,  construction,  etc.: 
Rail  Management  &  Consulting  Corp.  et  al.,  6650 


Southern  Gulf  Railway  Co.,  6650 
Railroad  services  abandonment: 
CSX  Transportation,  bic.  664^-6650 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

See  Prisons  Bureau 

RULES 

Nondiscrimination: 

Age  discrimination  in  federally  assisted  programs.  6559- 
6564 
NOTICES 
Pollution  control;  consent  jud^ents: 

Thiokol  Corp..  6651 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Delinquency  prevention  program,  6836-6840 

Land  Management  Bureau 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Lechuguilla  Cave  Protection  Area,  NM,  6649 

National  Commission  on  Manufactured  Housing 

NOTICES 
Meetings.  6658 

National  Credit  Union  Administration 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  major  disaster  areas.  6531- 
6532 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 

Rulemaking,  research,  and  enforcement  programs.  6673- 
6674 
Motor  vehicle  safety  standards;  exemption  petitions,  etc. 

Mercedes-Benz  of  North  America,  Iiic.,  6674-6675 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Recombinant  DNA  Advisory  Committee.  6702 
Recombinant  DNA  molecules  research: 

Actions  under  guidelines 
Proposed,  6702-6709 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  reef  fish.  6588-6592 
NOTICES 
Meetings: 

Mid-Atlantic  Fishery  Management  Council.  6621 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Privacy  issues  relating  to  private  sector  use  of 

telecommunications-related  personal  information: 

inquiry.  6842-6850 


VI 
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Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Gaseous  diffusion  plant*;  certification,  6792-6823 

NOTICES 

Uranium  mill  tailing  sites,  reclamation  plans;  license 
amendment  requests: 
American  Nuclear  Corp.,  6658-6659 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Personnel  Management  Office 

PROPOSED  RULES 
Employment: 
Executive,  management,  and  sup©rvls<wy  development; 
withdrawn,  6593 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  6659 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  eta: 
Progress  reports,  6856-6857 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
Chronic  Fatigue  Syndrome  Interagency  Coordinating 
Committee,  6648 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Gas  and  hazardous  liquid  transportation;  pipelines 
operation  and  madntenance  procedures.  6579-6585 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations: 

Options  disclosure  docimients — 
Options  Gearing  Corp.,  6661 
Self-regulatory  organizations;  proposed  rule  changes: 

Qncinnati  Stock  Exchange,  Inc.,  6659-6661 
Applications,  hearings,  determinations,  etc.: 

MetUfe  Fortfohos,  Inc.,  et  al.,  6661-6665 

Public  utility  holding  company  filings,  6665-6668 


Small  Business  Administratk>n 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  6669 
Grants  and  cooperative  agreements:  availability,  etc.: 

Microloan  demonstration  program,  6669 
Meetings: 
National  Small  Business  Development  Center  Advisory 
Board.  6669 

Thrift  Supervision  Office 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  ma^  disaster  areas.  6531- 
6532 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
South  Africa,  beneficiary  developing  country  designation 
criteria;  Peru,  expropriation  practices  and  restoration 
of  copper  wire,  6669-6670 
Japan: 
Chnnibus  Trade  and  Competitiveness  Act  of  1988; 
termination  of  sanctions.  6670-6671 

Transportation  Department 

See  Federal  Aviation  AdmiixistratioQ 

See  Federal  Railroad  Administration 

See  National  H^hway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level — 
Index  adjustment  factors.  6671 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Foreign  Assets  Control  Office 
See  Thrift  Supervision  Office 

Veterans  Affairs  Department 

RULES 

Legal  Services.  General  Counsel: 
Testimony  of  Department  personnel  and  production  of 
Department  records  in  legal  proceedings.  6564-6570 

PROPOSED  RULES 

Adjudication;  pensions,  compensatioD.  dependency,  etc: 
Ionizing  radiation  exposure  claims;  brain  and  central 
ner\-ous  system  tumors,  6607-6608 
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Rules  and  Regulations 


Federal  Register 
Vol.  59.  No.  29 
Friday,  Februaiy  11,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  9er>eral 
applicability  and  tegal  effect,  most  of  whtch 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  put)(ished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supennteodent  of  Documents.  Pnces  of 
new  books  a^e  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  93-138-2] 

Imported  Fire  Ant  Quarantined  Areas; 
Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule;  correction. 

SUMMARY:  We  are  correcting  two 
editorial  errors  in  an  interim  rule  that 
amended  the  imported  fire  ant 
regulations  by  expanding  the 
quarantined  areas  in  Arkansas,  Georgia, 
Mississippi,  North  Carolina,  Oklahoma, 
South  Carolina,  and  Tennessee.  The 
interim  rule  was  necessary  to  prevent 
the  artificial  spread  of  the  imported  fire 
ant  to  noninfested  areas  of  the  United 
States.  The  interim  rule  was  published 
in  the  Federal  Register  and  elective  on 
January  21,  1994  (59  FR  3313-3316. 
Docket  No.  93-138-1). 
EFFECTIVE  DATE:  January  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Brittingham,  Operations 
Officer,  Plant  Protection  and 
Quarantine,  APHIS.  USDA,  room  640, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

In  FR  Doc.  94-1435,  pages  3313-3316, 
the  following  corrections  are  made: 

1.  On  page  3314.  the  second  column, 
under  the  heading  "Paperwork 
Reduction  Act."  in  the  eighth  line,  the 
number  "057^-0088"  is  removed  and 
the  number  "0579-0102"  is  added  in  its 
place. 

2.  On  page  3314.  the  third  column,  in 
§  301.81-3.  paragraph  (e),  under  the 
entry  for  Georgia,  the  words  "Stephan 
County"  are  removed  and  the  words 
"Stephens  County"  are  added  in  their 
place. 


Done  in  Washington,  DC,  this  8th  day  of 
February  1994. 
Lonnie  |.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senice. 
[FR  Doc.  94-3301  Filed  2-10-94;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPAR.  4ENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12  CFR  Part  34 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  323 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  564 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  722 

Real  Estate  Appraisal  Exceptions  in 
Major  Disaster  Areas 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency.  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  Office  of  Thrift 
Supervision.  Treasury;  and  National 
Credit  Union  Administration. 
ACTION:  Statement  and  Order;  temporary 
exceptions. 

SUMMARY:  Section  2  of  the  Depository 
Institutions  Disaster  Relief  Act  of  1992 
(DIDRA).  authorizes  the  Federal 
financial  institutions  regulatory 
agencies  to  make  exceptions  to  statutory 
and  regulatory  requirements  relating  to 
appraisals  for  certain  transactions.  The 
exceptions  are  available  for  transactions 
that  involve  real  property  in  mijor 
disaster  areas  when  the  exceptions 
would  facilitate  recovery  from  the 
disaster  and  would  be  consistent  with 
safety  and  soundness.  The  exceptions 
expire  on  January  17, 1997. 


DATES:  This  order  is  effective  on 
February  11.  1994  and  expires  on 
January  17.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  the  Comptroller  of  the 
Currency  (OCC) 

Thomas  E.  Watson,  National  Bank 
Examiner  or  William  C.  Kerr,  National 
Bank  Examiner,  (202)  874-5170,  Office 
of  the  Chief  National  Bank  Examiner,  or 
Horace  G.  Sneed,  (202)  874-4460, 
Senior  Attorney,  Bank  Operations  and 
Assets  Division,  250  E  Street,  SW., 
Washington.  DC  20219. 

Board  of  Governors  of  the  Federal 
Reserve  System  (Board) 

Roger  T.  Cole.  Deputy  Associate 
Director,  (202)  452-2618,  Rhoger  H. 
Pugh,  Assistant  Director,  (202)  728- 
5883.  Stanley  B.  Rediger,  Supervisory 
Financial  Analyst.  (202)  452-2629, 
Virginia  M.  Gibbs,  Supervisory 
Financial  Analyst,  (202)  452-2521. 
Division  of  Banking  Supervision  and 
Regulation;  or  Gregory  A.  Baer,  Senior 
Attorney.  (202)  452-3236,  Legal 
Division.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD),  (202)  452-3544,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

Federal  Deposit  insurance  Corporation 
(FDIC) 

Robert  F.  Miailovich,  Associate 
Director.  (202)  898-6918,  James  D. 
Leitner,  Examination  Specialist,  (202) 
898-6790,  Division  of  Supervision;  or 
Walter  P.  Doyle,  Counsel,  (202)  898- 
3682.  Legal  Division,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

Office  of  Thrift  Supervision,  Treasury 
(OTS) 

Robert  Fishman,  Senior  Program 
Manager,  Credit  Risk,  (202)  906-5672; 
Deirdre  Kvartunas,  Program  Analyst, 
(202)  906-7933;  Diana  Garmus,  Deputy 
Assistant  Director,  Corporate  Activities, 
(202)  906-5683;  Ellen  J.  Sazzman, 
Attorney.  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office.  (202) 
907-7133;  1700  G  Street  NW.. 
Washington,  DC  20552. 

National  Credit  Union  Administration 
(NCUA) 

Michael  J.  McKenna.  Office  of  General 
Counsel.  (703)  518-6540.  or  Alonzo 
Swann.  Office  of  Examination  and 
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Insurance,  (703)  518-6360, 1775  Duke 
Street.  Alexandria,  VA.  22314. 

SUPPLEMENTARY  INFORMATION: 

Statement 

Section  2  of  DIDRA.  12  U.S.C  3352. 
authorizes  the  agencies  to  make 
exceptions  to  statutory  and  regulatory 
appraisal  requirements  for  transactions 
with  respect  to  real  property  located  in 
areas  that  the  President  has  determined, 
pursuant  to  section  5170  of  title  42,  that 
a  major  disaster  exists,  provided  that  the 
exception  would  facilitate  recovery  from 
the  major  disaster  and  is  consistent  with 
safety  and  soundness.'  Such  exceptions 
expire  not  later  than  three  years  after  the 
date  of  the  President's  determination 
that  a  major  disaster  exists  in  the  area. 

On  January  17, 1994,  the  President 
determined  that  a  major  disaster  existed 
in  California's  Los  Angeles.  Orange,  and 
Ventura  counties  because  of  the 
earthquake  that  occurred  in  and  around 
the  city  of  Los  Angeles  on  January  17. 
1994.  The  agencies  believe  that  granting 
relit^f  from  the  appraisal  requirements 
for  certain  real  estate  transactions  in  the 
area  affected  by  the  earthquake  is 
consistent  with  the  provisions  of  the 
DIDR.\. 

The  agencies  have  determined  that 
the  disruption  of  real  estate  markets  in 
the  affected  area  interferes  with  the 
ability  of  depository  institutions  to 
obtain  appraisals  that  comply  with 
statutory  and  regulatory  requirements 
and.  therefore,  would  impede 
institutions  in  making  loans  and 
engaging  in  other  transactions  that 
would  aid  in  the  reconstruction  and 
rehabilitation  of  the  affected  area. 
Accordingly,  the  agencies  have 
determined  that  recovety  from  this 
major  disaster  would  be  facilitated  by 
excepting  transactions  involving  real 
estate  located  in  the  area  directly 
affected  by  the  earthquake  from  the  real 
estate  appraisal  requirements  of  Title  XI 
of  the  Financial  Institutions  Reform. 
Recover>'.  and  Enforcement  Act  of  1989 
(FliUlEA)  as  amended  and  regulations 
pro.Tiulgated  thereto.  This  has  the  effect 
of  excepting  certain  transactions  from 
the  definition  of  "federally  related 
transactions."' 

The  agencies  have  also  determined 
safety  and  soundness  would  not  be 
adversely  affected  by  such  exceptions  so 
long  as  the  depository-  institution's 
records  relating  to  any  such  excepted 
transaction  clearly  indicate  either  that 
the  property  Involved  was  directly 
affected  by  the  major  disaster  or  that  the 


transaction  would  facilitate  recovery 
from  the  disaster  and  there  is  a  binding 
commitment  to  fund  the  transaction 
prior  to  January  17, 1997.  In  addition, 
the  transaction  must  continue  to  be 
subject  to  review  by  management  and  by. 
the  agencies  in  the  course  of 
examination  of  the  institution  imder 
normal  supervisory  standards  relating  to 
safety  and  soundness,  though  the 
transactions  need  not  comply  with  the 
specific  requirements  of  title  XI  of 
FIRREA  and  the  agencies'  appraisal 
regulations. 

Expiration  Date 

Any  exceptions  provided  under  the 
order  shall  expire  not  later  than  three 
years  after  the  date  on  which  the 
President  determines,  pursuant  to 
section  401  of  the  Robert  T.  Stafford 
Disaster  ReUef  and  Emergency 
Assistance  Act.  42  U.S.C.  5170,  that  a 
major  disaster  exists  in  the  area. 
Accordingly,  exceptions  for  the  major 
disaster  declared  due  to  the  earthquake 
expire  on  January  17, 1997. 

Order 

In  accordance  with  section  2  of 
DIDRA.  reUef  is  hereby  granted  from  the 
provisions  of  title  XI  of  FIRREA  and  the 
agencies  appraisal  regulations  for  any 
real  estate-related  financial  transaction 
that  requires  the  services  of  an  appraiser 
under  those  provisions,  provided  that: 

(1)  The  transaction  involves  real 
estate  located  in  an  area  that  the 
President  has  determined,  pursuant  to 
section  401  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5170.  is  a 
major  disaster  area  as  a  result  of  the 
January  17,  1994.  earthquake  in 
Southern  California  and  has  been 
designated  eligible  for  Federal 
assistance  by  the  Federal  Emergency 
Management  Agency  (FEMA);' 

(2)  (a)  The  real  property  involved  was 
directly  affected  by  the  major  disaster; 
or 

(b)  The  real  property  involved  was  not 
directly  affected  by  the  major  disaster 
but  the  institullon's  records  explain 
how  the  transaction  would  facilitate 
recovery  from  the  disaster. 

(3)  There  is  a  binding  commitment  to 
fund  a  transaction  that  is  made  within 
three  years  after  the  date  the  major 
disaster  was  declared  by  the  President; 
and 

(4)  The  institution  retains  in  its  files, 
for  examiner  review,  appropriate 


>  The  agencies  must  make  the  e.xception  no  la'er 
than  30  months  after  the  dale  on  which  the 
President  delermines  that  a  major  di.sastpr  exists  i.i 
the  an-a. 


>  These  areas  include  the  counties  of  L.os  Angeles. 
Orange,  and  Ventura  in  the  state  of  California.  The 
exception  would  also  include  any  other  such  areas 
that  the  President  subsequently  declares  are  miijor 
disaster  areas  as  a  result  of  this  earthquake 


documentation  supporting  the 
property's  valuation. 

Dated:  February  4, 1994. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

Dated:  Feb.  7.  1994. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 
William  W.  Wiles:, 
Secretary  of  the  Board. 

Dated:  February  3,  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 

Dated:  January  27, 1994. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director. 

Dated:  February  1, 1994. 
Becky  Baker, 

Secretary  of  the  Board,  National  Credit  Union 
Administration. 
|FR  Doc.  94-3273  Filed  2-10-94:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-0828] 

Depository  Institutions  Disaster  Relief 
Act  of  1993:  Truth  in  Lending  Act 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Order;  temporar>'  exceptions. 

summary:  The  Depository  Institutions 
Disaster  Relief  Act  of  1993  temporarily 
authorizes  the  Board  to  take  immediate 
action  to  make  exceptions  to  the  Truth 
in  Lending  Act  and  Regulation  Z  (which 
implements  the  Act)  for  transactions  in 
an  area  the  President  has  declared  to  be 
a  major  disaster  area.  In  accordance 
with  this  law.  the  Board  is  granting 
temporary  relief  form  certain  provisions 
of  Regulation  Z  governing  waivers  by 
consumers  of  the  right  to  rescind  certain 
home-secured  loans,  so  that  borrowers 
in  disaster-affected  communities  in 
California  can  gain  easier  access  to  loan 
funds  for  emergency  purposes.  The 
relief  fttim  Regulation  Z  provided  that  a 
consumer's  need  to  obtain  funds 
immediately  shall  be  regarded  as  a  bona 
fide  personal  financial  emergency  for 
purposes  of  Regulation  Z.  and  the  use  of 
preprinted  forms  for  consumers  to 
waive  the  right  of  rescission  is 
permitted;  provided  that  the  home 
securing  the  extension  of  credit  is 
located  in  the  disaster  area.  A  consumer 
must  still  provide  the  creditor  with  a 


/ 
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signed,  dated  waiver  statement  that  a 
personal  financial  emergency  exists. 
DATES:  This  order  is  effective  as  of 
February  11.  1994,  and  expires  in  the 
areas  of  California  affected  by  the 
earthquake  on  October  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell,  Staff  Attorney,  or  Adrienne 
Hurt.  Managing  Ck>unsel  (202/452-2412). 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federd  Reserve  System.  For  the  hearing 
impaired  only,  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets.  NW., 
Washington.  IX!  20551. 
SUPPLEMENTARY  MFORMATtON:  On 
January  17, 1994.  an  earthquake 
devastated  areas  in  California.  The 
President  declared  the  affected 
communities  major  disaster  areas.  To 
facilitate  recovery  from  major  disasters, 
the  De{>ository  Institutions  Disaster 
Relief  Act  of  1993  (DIDRA),  Pub.  L.  103- 
76, 107  Stat.  752  (1993),  was  enacted 
into  law  on  August  12,  1993.  Section  2 
of  DEDRA  authorizes  the  Board,  until 
February  12,  1994,  to  take  immediate 
action  to  make  temporary  exceptions  to 
the  Truth  in  Lending  Act  (TILA)  and 
Regulation  Z  for  transactions  in  an  area 
the  President  has  declared  to  be  a  major 
disaster  area,  pursuant  to  section  401  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
use.  5170. 

Under  the  TILA  and  Regulation  Z, 
with  some  exceptions,  a  consumer  has 
the  right  to  cancel  a  credit  obhgation 
that  is  secured  by  the  consumer's 
principal  dv^lling.  Because  of  the  risk 
of  loss  of  the  consumer's  home  in  the 
event  of  default,  there  is  a  mandatory 
waiting  period  for  three  days  before 
funds  can  be  disbursed  in  order  to  give 
consumers  an  opportunity  to  reflect  on 
the  loan  terms  and  to  elect  to  cancel  the 
transaction. 

A  consumer  may  modify  or  waive  this 
right  of  rescission  to  meet  a  bona  fide 
personal  financial  emergency. 
Regulation  Z.  12  CFR  2:8.15(e)  and 
23(e),  require  that  the  consumer  must 
provide  the  creditor  a  written,  signed 
and  dated  waiver  statement  that 
describes  the  emergency.  The  wavier 
statement  may  not  be  executed  on  a 
preprinted  form. 

Based  on  the  Board's  experience  in 
monitoring  compliance  with  Regulation 
Z,  the  Board  has  determined  that  the 
three-day  waiting  period  that  provides  a 
consumer  the  opportiuiity  to  rescind  a 
loan,  and  the  restriction  on  the  use  of  a 
preprinted  form  to  execute  a  waiver  of 
the  right  of  rescission,  may  disadvantage 


borrowers  in  the  major  disaster  areas 
who  are  in  immediate  need  of  the  loan 
proceeds.  Therefore,  the  Board  believes 
that  granting  relief  in  these  situations 
can  reasonably  be  expected  to  produce 
benefits  to  the  public  that  outweigh 
possible  adverse  effects. » 

Accordingly,  pursuant  to  its  authority 
under  section  2  of  DIDRA.  provided  that 
the  dwelling  securing  the  extension  of 
credit  is  located  in  an  area  of  CaUfomia 
that  was  declared  a  major  disaster  by  the 
President  under  section  401  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C 
5170,  as  a  result  of  the  January  17, 1994 
earthquake  in  Califomia.z  the  Board 
hereby: 

(1)  Determines  that  a  consumer's  need 
to  obtain  funds  immediately  shall  be 
regarded  as  a  bona  fide  personal 
financial  emergency  for  purposes  of 

§§  226.15(e)  and  226.  23(e)  of  Regulation 
Z;  and 

(2)  Grants  relief  from  §§  226.15(e)  and 
226.23(e)  of  Regulation  Z  to  permit  the 
use  of  preprinted  forms  for  consumers 
to  waive  the  right  of  rescission.  The 
Board  notes  that  consumers  must  still 
provide  creditors  with  signed,  dated 
waiver  statements  in  these  transactions. 
The  relief  from  Regulation  Z  provided 
in  this  Order  shall  expire  on  October  31, 
1994 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  dated  February  7, 
1994. 

WUliam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  94-3249  Filed  2-10-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-128-AD:  Amendment 
3»-8812:  AD  94-03-05] 

Airworthiness  Directives;  Boeing 
Model  747-200B,  -200C,  -300.  -400, 
and  -400D  Series  Airplanes  Equipped 
With  Passenger  Oxygen  System 
Reservoir  Mask  Assemblies,  Boeing 
Part  Numbers  10-60137-152  through 
-165 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule. 


>  Similar  actio.-)  has  been  taken  by  the  Board  in 
connection  with  areas  declared  niajor  disaster  areas 
as  a  result  of  noods  in  the  Midwest  (58  FR  40582 
(1993)1.  hurricanes  in  Florida,  Louisiana  and 
Hawaii  and  civil  unrest  in  California  (57  FR  53545 
(1992)). 

'  Su>  h  areas  now  include  Los  Angeles.  Orange, 
and  Ventura  counties. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747— 
200B,  -200C.  -300.  -400.  and  400D 
series  airplanes,  that  requires  a  revision 
to  the  FAJ^-approved  maintenance 
program  to  require  unrestricted  opening 
of  the  passenger  service  unit  (PSU)  door 
during  functional  testing  of  the 
passenger  oxygen  system;  and  requires 
an  inspection  to  detect  leaks  in  certain 
passenger  oxygen  system  reservoir  bags, 
and  marking  and  replacement  of 
damaged  mask  assemblies.  This 
amendment  is  prompted  by  reports  that 
the  passenger  oxygen  mask  reservoir 
bags  became  overpressurized  and  split 
at  the  seams,  resulting  in  failure  of  the 
bags.  The  actions  specified  by  this  AD 
are  intended  to  ensure  the  delivery  of 
emergency  oxygen  through  the 
passenger  oxygen  system  reservoir  mask 
assemblies. 
DATES:  Effective  March  14, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  tLu 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  14. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Ishimaru.  Aerospace  Engineer, 
Systems  and  Equipment  Brar^ch.  ANM— 
130S,  FAA.  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2674;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
200B,  -200C,  -300,  -WO,  and  -400D 
series  airplanes  was  pubHshed  in  the 
Federal  Register  on  August  23.  1993  (58 
FR  44468).  That  action  proposed  to 
revise  the  FAA-approved  maintenance 
program  to  require  unrestricted  opening 
of  the  passenger  service  unit  (PSU)  door 
during  functional  testing  of  the 
passenger  oxjgen  system;  and  to  require 
an  inspection  to  detect  leaks  in  certain 
passenger  oxygen  system  reservoir  bags. 
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and  marking  and  replacement  of 
damaged  mask  assemblies. 

Interested  persons  have  been  afforded 
an  opfwrtunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

One  commenter  notes  that  an  unsafe 
condition  does  not  exist  since  its 
airplanes  are  equipped  with 
approximately  20  percent  more  ox>gen 
masks  than  the  maximum  number  of 
passengers,  and  the  projected  failure 
rate  for  these  masks  is  estimated  to  be 
only  10  to  15  percent.  From  this 
comment,  the  FAA  infers  that  the 
commenter  is  requesting  that  the  rule  be 
withdrawn.  The  FAA  does  not  concur. 
Although  the  projected  feiilure  rate  is 
lower  than  the  number  of  available 
masks,  the  FAA  has  determined  that 
passengers  using  defective  masks  may 
not  realize  that  the  masks  are  supplying 
an  insufficient  quantity  of  oxygen;  and 
thus,  passengers  would  not  seek  out 
spare  oxygen  masks.  Therefore,  the 
potential  would  still  exist  for  passengers 
to  be  unable  to  obtain  unrestricted 
delivery  of  emergency  oxygen  through 
the  passenger  oxygen  system  reservoir 
mask  assembly.  This  AD  action 
addresses  that  potential  unsafe 
condition. 

Boeing  Commercial  Airplane  Group 
requests  that  the  applicability  of  the 
proposal  be  revised  to  exclude  airplanes 
that  were  delivered  prior  to  August 
1991.  Boeing  indicates  that  data  have 
demonstrated  that  the  masks  installed 
on  those  airplanes  have  had 
significantly  fewer  leaks/failures  than 
masks  installed  on  airplanes  that  were 
dehvered  after  August  1991;  therefore, 
those  earlier  airplanes  would  not 
necessarily  be  subject  to  the  same 
unsafe  condition  addressed  by  the 
proposed  AD  action.  The  FfiJK  does  not 
concur  with  the  commenter's  request  to 
exclude  certain  airplanes  from  the 
apphcability.  The  FAA  has  reviewed  the 
new  data  concerning  the  failure  rate  of 
the  subject  masks,  which  indicate  that 
die  masks'  failure  rate  is  lower  than 
previously  anticipated.  While  the  data 
do  demonstrate  that  airplanes  delivered 
prior  to  August  1991  have  had 
significantly  fewer  leaking  masks  that 
fail  to  provide  oxygen  at  or  above  FAA- 
required  levels  than  those  airplanes 
delivered  in  August  1991  and  later,  the 
FAA  does  not  consider  that  this  lower 
failure  rate  warrants  the  exclusion  of 
any  airplanes  from  the  requirements  of 
the  rule.  However,  in  light  of  the  lower 
than  originally  anticipated  failure  rates 
for  all  of  these  masks,  coupled  with  the 
unlikely  event  of  decompression  of  the 


airplane,  the  FAA  has  reconsidered  the 
proposed  compliance  time  for 
inspection  and  replacement  of  the 
masks,  and  has  determined  that  the 
compliance  time  can  be  extended  for  all 
airplanes  without  adversely  affecting 
safety.  Accordingly,  the  final  rule  has 
been  revised  to  require  a  15-month 
compliance  time  for  Model  747-200B. 
-200C.  and  -300  series  airplanes  (the 
earlier-delivered  airplanes),  and  a  180- 
day  compliance  time  for  Model  747-400 
and  -400D  series  airplanes. 

Several  other  commenters  request  that 
the  proposed  compliance  time  of  45 
days  to  inspect  and  replace  the  masks  be 
extended  for  a  variety  of  reasons:  Two 
of  these  commenters  request  that  the 
proposed  compliance  time  be  revised  to 
coincide  with  operators'  regularly 
scheduled  maintenance  periods.  One  of 
these  commenters  suggests  an 
alternative  compliance  time  of  "the  next 
3C  check"  for  Model  747-200  series 
airplanes,  and  "the  next  2C  check"  for 
Model  747-400  series  airplanes.  One  of 
these  commenters  did  not  offer  an 
alternative  suggestion  to  the  proposed 
compliance  time;  however,  the 
commenter  asserts  that  the  supplier  of 
these  replacement  oxygen  masks  cannot 
deliver  an  adequate  quantity  of  original 
or  modified  oxygen  masks  within  the 
proposed  compliance  time,  therefore  an 
extension  is  necessary.  Another 
commenter  requests  that  the  proposed 
compliance  time  be  revised  to  coincide 
with  the  time  at  which  a  newly- 
designed  mask  is  anticipated  to  become 
available.  As  discussed  above,  the  FAA 
has  extended  the  compliance  time  for 
the  required  actions,  although  not  for 
the  reasons  requested  by  these 
commenters.  The  extended  compliance 
time,  however,  should  be  sufficient  to 
allow  the  insp)ection  and  replacement 
actions  to  be  accomplished  during 
normally  scheduled  maintenance,  and 
to  allow  for  any  anticipated  new  mask 
design  to  become  available. 

Several  commenters  request  that  the 
proposal  be  revised  to  include  an  option 
to  replace  the  currently  installed 
passenger  oxygen  masks  with  improved 
oxygen  masks.  These  commenters 
request  that  installation  of  these 
improved  oxygen  masks  eliminate  the 
need  to  perform  a  one-time  visual 
inspection  to  detect  leaks  in  the 
passenger  oxygen  system  reservoir  bags. 
The  FAA  does  not  concur.  The  FAA 
acknowledges  that  Boeing  is  currently 
developing  new  passenger  oxygen 
masks;  however,  those  masks  are  not  yet 
available.  The  FAA  considers  that 
delaying  this  action  until  the  masks  are 
available  would  be  inappropriate.  Since 
an  unsafe  condition  exists,  the  FAA 
finds  that  defective  masks  must  be 


replaced  to  ensure  continued  safety. 
Therefore,  when  the  improved  masks 
are  developed,  approved,  and  available, 
affected  operators  may  request  approval 
to  install  these  improved  masks  as  an 
alternative  method  of  compliance, 
under  the  provisions  of  paragraph  (e)  of 
the  final  rule. 

Two  commenters  note  that  the  cost 
estimate  presented  in  the  preamble  to 
the  Notice  was  too  low  and  did  not  take 
into  account  the  time  to  clean,  sanitize. 
repack,  and  stow  the  passenger  oxygen 
masks  following  the  proposed 
inspection.  The  commenters  state  that 
the  required  inspection,  and  the 
consequent  cleaning,  sanitizing, 
repacking,  and  stovdng  of  the  oxygen 
masks  would  necessitate  approximately 
90  work  hours.  After  considering  the 
data  presented  by  commenters.  the  FAA 
concurs  that  the  number  of  work  hours 
required  to  accomplish  the  required 
actions  is  higher  than  previously 
approximated;  the  economic  impact 
information,  below,  has  been  revised  to 
indicate  this  higher  amount.  The 
economic  analysis,  however,  is  limited 
only  to  the  cost  of  actions  actually 
required  by  the  rule.  It  does  not 
consider  the  costs  of  "on  condition" 
actions,  e.g..  "repair,  if  necessary,"  since 
those  actions  would  be  required  to  be 
accomplished,  regardless  of  AD 
direction,  in  order  to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
the  Federal  Aviation  Regulations. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  160  Boeing 
Model  747-200B.  -200C,  -300.  -400. 
and  -400D  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  25  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  90  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $123,750.  or  $4,950  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
wdll  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safeti.  Incorporation  by  reference, 
Safet'5t\ 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-03-05  Boeing:  Amendment  39-8812. 
Docket  93-NM-128-AD. 

Applicability:  Model  747-200B.  -200C, 
-300,  -400,  and  -400D  series  airplanes 
equipped  with  passenger  oxygen  system 
reservoir  mask  assemblies,  having  Boeing 
part  numbers  10-60137-152  through  -165 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  delivery  of  emergency 
oxygen  through  the  passenger  oxygen  system 
reservoir  mask  assemblies,  accomplish  the 
following: 

(a)  For  all  airplanes:  Within  45  days  after 
the  effective  date  of  this  AD.  revise  the  FAA- 
approved  maintenance  program  to  require 
unrestricted  of>eaing  of  the  passenger  ser\'ice 


unit  (PSU)  door  during  functional  testing  of 
the  p>assenger  oxygen  system. 

(b)  After  accomplishing  the  requirements 
of  paragraph  (a)  of  this  AD,  perform  a  one- 
time visual  inspection  to  detect  leaks  in  the 
passenger  oxygen  system  reservoir  bags,  in 
accordance  with  Boeing  Telex  M-7240-93- 
1411,  dated  July  20, 1993,  at  the  time 
specified  in  either  paragraph  (b)(1)  or  (b)(2) 
of  this  AD,  as  applicable. 

(1)  For  Model  747-200B,  -200C.  and  -300 
series  airplanes  listed  in  Boeing  Telex  M- 
7240-93-1411.  dated  July  20, 1993:  Within 
15  months  after  the  effective  date  of  this  AD. 

(2)  For  Model  747-400  and  747-400D 
series  airplanes  listed  in  Boeing  Telex  M- 
7240-93-1411,  dated  July  20. 1993:  Within 
180  days  after  the  effective  date  of  this  AD. 

(c)  If  the  masks  inflate  properly  during  the 
inspection  required  by  paragraph  (b)  of  this 
AD:  No  further  action  is  required  by  this  AD. 

(d)  If  any  mask  does  not  inflate  properly 
during  the  inspection  required  by  paragraph 
(b)  of  this  AD:  Prior  to  further  flight,  mark  the 
mask  assembly  and  replace  it  with  a  new  or 
serviceable  mask  assembly,  in  accordance 
with  Boeing  Telex  M-7240-93-1411.  dated 
July  20.  1993. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(fl  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspection,  marking,  and 
replacement  shall  be  done  in  accordance 
with  Boeing  Telex  M-7240-93-1411.  dated 
July  20, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
March  14,  1994. 

Issued  in  Renton.  Washington,  on  January 
26.  1994. 
James  V.  Devany. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
|FR  Doc.  94-2182  Filed  2-10-94;  8:45  am] 

BILLINQ  CODE  4910-13-0 


14  CFR  Pan  39 

[Docket  No.  93-NM-108-AD;  Amendmont 
39-8817;  AO  94-03-10] 

Airworthiness  Directives;  Lx>ckheed 
Model  L-1011  Series  Airplanes 
Equipped  With  Rolls-Royce  Model 
RB21 1-624  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
L-1011  series  airplanes,  that  requires 
modifying  the  engine  high  speed 
gearboxes.  This  amendment  is  prompted 
by  a  fire  in  the  engine  high  speed 
gearbox  due  to  failure  of  a  roller  bearing. 
The  actions  specified  by  this  AD  are 
intended  to  reduce  the  possibility  of  fire 
in  the  engine  high  speed  gearbox,  and 
to  ensure  that  if  a  fire  occurs,  it  is 
readily  detected  by  the  flight  crew. 
DATES:  Effective  March  14, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  14, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Western  Export 
Company.  Dept.  693.  Zone  0755.  86 
South  Cobb  brive.  Marietta,  Georgia 
30063;  or  from  Rolls-Royce  PLC, 
Technical  Publications  Department, 
P.O.  Box  17.  Parkside,  Coventry, 
England  CVl  2LZ.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  {FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  suite  210C,  1669 
Phoenix  Parkway,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Flight  Test  Branch.  ACE-160A,  FAA. 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  suite  210C. 
1669  Phoenix  Parkway,  Atlanta,  Georgia 
30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Lockheed  Model  L-1011 
series  airplanes  equipped  with  Rolls- 
Royce  Model  RB21 1-524  series  engines 
was  published  in  the  Federal  Register 
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on  September  29. 1993  (58  FR  50869). 
That  actioQ  proposed  to  require 
modifying  the  engine  high  speed 
gearboxes  by  installing  an  additional 
fire  detection  system  on  the  high  speed 
gearboxes  installed  on  the  number  1,  2, 
and  3  engines;  installing  a  new  vent 
tube  in  the  gear  compartment  of  the 
high  speed  gearbox  installed  on  the 
number  1,  2.  and  3  engines:  and 
modification  of  the  high  speed  gearbox 
breather  duct  installed  on  the  number  2 
engine. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
irmking  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Another  conmvMitar  has  no  objection 
to  the  proposed  rule,  but  requests  that 
the  description  of  the  addressed  unsafe 
conditim  be  revised.  This  commenter 
points  out  that  the  preamble  to  the 
notice  indicated  that  the  actions  of  dM 
proposed  rule  are  intended  "to  prevent 
a  fire  in  the  engine  high  speed  gearbox." 
However,  the  commenter  contends  that 
the  actions  will  not  prevent  a  fire  from 
occurring;  they  will  only  detect  a  fire 
after  it  has  burned  through  the  gearbox. 
The  FAA  partially  concxirs  with  the 
commenter 's  request  While  it  is  true 
that  the  installation  of  the  fire  detexlion 
sensor  does  nothing  to  prevent  the 
initiation  of  a  fire,  the  AO  also  requires 
the  installation  of  a  new  vent  tube  in  the 
gear  compartment  of  the  high  speed 
gearbox  in  accordance  with  Rolls-Royce 
Service  Bulletin  RB.211-72-;666. 
Revision  4.  dated  May  16. 1986.  That 
service  bulletin  states,  in  part,  that  "in 
repositioning  the  vent  air  exit,  the  oil/ 
air  mixture  ratio  is  richened  beyond  the 
normal  limits  of  combustion,  therefore 
reducing  the  possibility  of  internal  fires 
should  a  failed  bearing  overheat."  In 
light  of  this,  the  FAA  now  considers 
that,  although  the  required  actions  of 
the  rule  will  not  prevent  a  fire,  they  will 
contribute  to  reducing  the  possibility  of 
fire  in  the  engine  high  speed  gearbox. 
The  description  of  the  imsafe  condition 
has  been  revised  In  this  final  rule 
accordingly. 

This  commenter  also  points  out  that 
the  wording  in  the  preamble  to  the 
notice  indicated  that  failure  of  a  roller 
bearing  in  the  engine  high  speed 
gearbox  could  cause  a  fire  internal  to  the 
gearbox,  "which  could  eventually 
breach  the  engine  breather  duct  and 
potentially  breach  the  gearbox." 
However,  a  more  acctirate  description  of 
this  situation  would  be  that  "failure  of 
a  roller  bearing  could  cause  a  fire 
internal  to  the  gearbox,  which  could  (1) 
eventually  breach  the  flexible  engine 


breather  duct  within  the  engine  cowls  in 
the  number  2  engine  position,  and  (2) 
also  breach  the  hi^  speed  gearbox 
casing  at  any  engine  position."  The 
commenter  states  that  the  flexible 
engine  breather  duct  is  installed  only  on 
the  number  2  engine;  the  wording  in  the 
preamble  to  the  notice  implies  that  each 
engine  has  both  a  gearbox  and  a  flexible 
duct.  The  FAA  agrees  with  the  . 
commenter's  suggested  rewording  of 
this  issua 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Toere  are  approximately  92  Mod^  L- 
1011  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  24  airplanes  of  U.S. 
registry  will  be  afiecied  by  this  AD.  that 
it  will  take  approximately  18  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  S55  per  work  hour.  If  the 
airplane  is  equipped  with  the  Walter 
Kidde  fire  detection  system,  required 
parts  are  estimated  to  cost  $12,600  p>er 
airplane.  If  the  airplane  is  equipped 
with  the  Graviner  fire  detection  system, 
required  parts  are  estimated  to  cost 
$18,600  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  between  $326,160  and 
$470,160.  or  between  $13,590  and 
$19,590  per  airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  If  this  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  19  airplanes  of  U.S  registry  have 
been  modified  with  the  breather  duct 
that  is  required  by  this  rule;  therefore, 
the  future  total  cost  impact  of  this  AD 
on  U.S.  operators  will  be  less  than  the 
figures  indicated  above. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  ot 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  {Ntivided  under 
the  caption  AODAESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  pari  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SXl  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    (Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

04-0^-10    Lockheed:  AmeDdment  39-8817. 
Docket  93-NM-lOft-AD. 

Applicability:  Model  L-1011  series 
airplane*,  equipped  with  Rolls-Royxe  Model 
RBZl  1-524  series  engines;  certificated  In  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previousty. 

To  reduce  the  possibility  of  a  fire  in  the 
engine  high  speed  gearbox,  and  to  ensure  that 
if  a  fire  occurs,  it  is  readily  detected  by  the 
flight  crew,  accomplish  the  following: 

(a)  Within  the  next  16,000  flight  hours  after 
the  effective  date  of  this  AD.  or  within  48 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  first,  accomplish 
paragraphs  (aHl).  (aH2).  and  (a)(3)  of  this  AD: 

(1)  Install  an  additional  fire  detection 
system  oo  the  high  speed  gearbox  on  the 
number  1.  number  2.  and  number  3  engines, 
in  accordance  with  Lockiieed  Service 
Bulletin  093-26-039,  dated  November  11, 
1992. 

(2)  Install  a  new  vent  tube  in  the  gear 
comptartment  of  the  high  speed  geartiox  on 
the  number  1,  number  2,  and  cumber  3 
engioes.  In  accordance  with  RolU-Royce 
Sflpvico  Bulletin  KB. 21 1-72-4666,  Revision 
4.  dated  May  16, 1986. 

Note  1:  Installation  of  a  new  vent  tube  in 
accordance  with  Rolls-Royce  Service  Bulletin 
kB.21 1-72-4666.  Revision  3.  dated  October 
14. 1977,  prior  to  the  effective  dale  of  this 


Federal  Register  /  Vol.  59,  No.  29  /  Friday.  February  11.  1994  /  Rules  and  Regulations  6537 


AD,  is  considered  acceptable  for  compliance 
with  this  AD. 

(3)  Modify  the  breather  duct  of  the  high 
speed  gearbox  on  the  number  2  engine,  in 
accordance  with  Lockheed  Service  Bulletin 
093-71-067,  Revision  2.  dated  December  12, 
1988. 

Note  2:  Modification  of  the  breather  duct 
in  accordance  with  Lockheed  Service 
Bulletin  093-71-067,  Revision  1,  dated  April 
1,  1986,  prior  to  the  effective  date  of  this  AD, 
is  considered  acceptable  for  compliance  with 
this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Lockheed  Service  Bulletin  093-26-039. 
dated  November  11,  1992;  Lockheed  Service 
Bulletin  093-71-067,  Revision  2,  dated 
December  12, 1988;  and  Rolls-Royce  Service 
Bulletin  RB.21 1-72-4666.  Revision  4,  dated 
May  16,  1986,  which  contains  the  following 
list  of  effective  pages: 


Page 
No. 

Revision 

level  shown 

Date  shown  on  page 

on  page 

1^ 

4 

May  16.  1986. 

4A.  5- 

2 

August  26.  1977. 

6.6A. 

7-10. 

Supple- 

ment 

1 

3 

October  14.  1977. 

2 

2 

August  26,  1977. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
bom  Lockheed  Western  Export  Company. 
Dept.  693.  Zone  0755,  86  South  Cobb  Drive, 
Marietta,  Georgia  30063;  or  from  Rolls-Royce 
PLC,  Technical  Publications  Department, 
P.O.  Box  17,  Parkside.  Coventry.  England 
GVl  2LZ.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  suite  210C,  1669 
Phoenix  Parkway,  Atlanta,  Georgia;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
March  14, 1994. 


Issued  in  Renton,  Washington,  on  February 
1,  1994. 
DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  94-2659  Filed  2-10-94;  8:45  am] 

Bll  UNG  CODE  4«10-13-U 


14CFRPart39 

[Docket  No.  93-NM-36-AD;  Amendment 
3»-«811;  AD  94-03-04] 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  nale. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
repetitive  inspections  to  detect  breakage 
of  the  rivet  heads  at  a  certain  skin-to- 
frame  junction  of  the  fuselage  and 
replacement  of  discrepant  rivets.  This 
amendment  also  requires  eventual 
replacement  of  the  currently  installed 
rivets  with  high-strength  bolts;  when 
accomplished,  this  replacement 
terminates  the  need  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  test  reports  of  fatigue- 
related  damage  found  on  the  rivet  heads 
at  a  certain  sidn-to-frame  junction  of  the 
fuselage.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of 
fuselage  skin  and  rapid  decompression 
of  the  airplane. 

DATES:  Effective  on  March  14. 1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  14.  1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A320  series  airplanes  was  published  in 
the  Federal  Register  on  May  27. 1993 
(58  FR  30721).  That  action  proposed  to 
require  repetitive  external  detailed 
visual  inspections  to  detect  breakage  of 
the  rivet  heads  at  the  junction  between 
frames  13  and  14.  and  at  the  skin  on  the 
left  and  right  side,  between  stringers  1 
and  7,  and  replacement  of  discrepant 
rivets.  That  action  also  proposed  to 
require  eventual  replacement  of  the 
currently  installed  rivets  with  high- 
strength  titanium  Hilite  bolts;  when 
accomplished,  this  replacement  would 
terminate  the  need  for  the  proposed 
repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

Chie  commenter  requests  removal  of 
the  proposed  requirement  to  replace  the 
currently  installed  rivets  with  new  or 
serviceable  high-strength  titanium  Hilite 
bolts,  as  described  in  Airbus  Industrie 
Service  Bulletin  A32&-53-1010. 
Revision  3,  dated  July  30.  1992.  The 
commenter  maintains  that  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC). 
which  is  the  airworthiness  authority  for 
France,  considers  that  repetitive 
external  detailed  visual  inspections 
alone  are  adequate  to  ensure  the 
continued  structural  airworthiness  of 
the  affected  airplanes;  therefore,  the 
FAA  should  do  likewise.  The  FAA  does 
not  concur.  The  FAA  has  determined 
that  long  term  continued  operational 
safety  will  be  better  assured  by  design 
changes  to  remove  the  source  of  the 
problem,  rather  than  by  repetitive 
inspections  or  special  operating 
procedures.  Long  term  repetitive 
inspections  may  not  be  providing  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  repetitive 
inspections  has  led  the  FAA  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  replacement 
requirement  of  this  final  rule  is  in 
consonance  with  these  considerations. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Currently,  there  are  no  affected  Model 
A320  series  airplanes  on  the  U.S. 
Register.  However,  should  an  affected 
airplane  be  imported  and  placed  on  the 
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U.S.  Register  in  the  future,  it  would 
require  approximately  73  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $55  per  work 
hour.  The  cost  of  required  parts  would 
be  S3 .626.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  wrould  be 
$7341  per  airplane. 

The  regxiiations  adopted  herein  mil 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  be^ween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  wmrrant  the  preparation 
of  a  Federalism  AfsessmenL 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12B66:  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediires  (44 
PR  11034.  February  26.  1979):  aiul  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00AE8SES. 

List  of  Sub^ecU  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety,  incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AJRWORTHtNE$S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    (AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

04-03-04    Airims  lathistrie:  Amendment 
39-»«ll.  Docket  93-NM-36-AD 
Applicability:  Model  A320  series  airplanes; 
serial  numbers  005  through  000  inclusive, 
and  010  through  030  inclusive;  oo  which 
Modification  20925.  as  described  in  Airlius 


Industrie  Service  Bulletin  A320-63-1010. 
Revision  3.  dated  |uly  30.  1992.  has  not  been 
accomplished;  certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  loss  of  fuselage  skin 
and  rapid  decompressioa  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  tl>e  accumulation  of  10.000  total 
landings,  or  within  the  next  60  days  after  the 
effective  date  of  this  AD.  whlchevw  occurs 
later  and  thereafter  at  Intervals  not  to  exceed 
6,000  landings;  perform  as  external  detailed 
visual  Inspection  to  detect  breakage  of  the 
rivet  heads  at  the  junction  between  frames  13 
and  14.  and  at  the  ekln  on  the  left  and  right 
side,  between  stringer*  1  and  7,  In 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-53-1036.  dated  October  S. 
1969. 

(1)  If  breakage  is  detected  on  fewer  than  B 
rivet  beads  on  each  side:  Within  the  next  100 
landings  after  discovery  of  brealcagB.  replace 
all  of  the  currently  Installed  rlv<ets  with  new 
or  serviceable  high-strength  titanium  Hilite 
bolts  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A32t3-53-1010.  Revision  3. 
dated  ^ily  30. 1992  No  further  action  is 
required  by  this  AD. 

(2)  If  breakage  is  detected  oc  6  or  more 
rivet  beads  oc  eithar  side:  Prior  to  further 
flight,  replace  all  of  the  currently  Installed 
rivets  with  new  or  aerviceable  higb-«trength 
titanium  Hilite  bolts  In  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-&3- 
1010.  Revision  3.  dated  July  30. 1992.  No 
further  action  Is  required  by  this  AD. 

(3)  If  no  breakage  is  detected  on  any  rivet 
head:  Prior  to  the  accumuiation  of  22,000 
total  landings,  replace  ail  of  the  currently 
installed  rivets  with  new  or  servrioeabie  btgh- 
strsogth  titanium  Hilite  bolts  in  accordance 
with  Airbus  Industrie  Sorvtce  Bulletin  A320- 
53-1010,  Revistoo  3.  dated  July  30.  1992. 
Replacement  of  the  rivets  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

(b)  An  aharnative  method  of  comptianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardiratioc 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  liie  inspection  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-53-1036.  dated  October  5. 
1969.  Tlie  replacement  shall  be  done  in 
acxx>rdanca  with  Airijus  Industrie  Servlca 
Bulletin  A320-53-1010,  Revision  3.  dated 
My  30,  1992.  which  contains  the  following 
list  of  eflective  pages: 


f>a9eNo. 

shown  on 
page 

Data  shown 

on  page 

1.3.18 

2. 4 

5-14.  17. 19 

15-16  

3 - 

1  .    ... 

OrigmaJ 

2  

July  30.  1992. 
October  19. 

1989. 
February  16, 

1969. 
May  10. 

1991. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
Copies  may  be  Inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue  SW..  Ranton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700.  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
March  14. 1994. 

Issued  in  Renton.  Washington,  on  {anuary 
26.  1994. 

James  V.  Devany. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  94-2183  Filed  2-10-94:  8:45  am] 

eNXMO  CODE  4ate-is-u 


14  CFR  Part  39 

(Oodwt  No.  83  WM  08  AD;  Amendment 
38-6807;  AD  94-4»-01] 

Airwofthlfiess  Directives;  McDonnell 
Doiiglas  Model  DC-9  Series  Airplanes 
and  C-0  (MHItary)  Aiiplanes 

AOeiCV:  Federal  Aviation 
Administration.  DOT. 
ACnOM:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Mc£)onnell  Douglas  Model 
DC-9  series  airplanes  and  C;-9  (military) 
airplanes,  that  currently  requires  the 
implementation  of  a  program  of 
structural  inspections  to  detect  and 
correct  fatigue  cracking  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  as  they  approach  the 
manufacturer's  original  utigue  design 
life  goal.  This  amendment  requires, 
among  other  things,  revision  of  the 
existing  program  to  require  visual 
inspections  of  additional  structure.  This 
amendment  is  prt>mpted  by  new  data 
submitted  by  the  manufacturer 
indicating  that  certain  revisions  to  the 
program  are  necessary  in  order  to 
increase  the  confidence  level  of  the 
statistical  program  to  ensure  tinoely 
detection  of  cracks  in  various  airplane 
structures.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
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cxacking  that  could  compromise  the 
structural  integrity  of  these  airplanes. 
DATES:  Effective  on  March  14, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
November  21. 1988  (53  PR  46866). 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  14. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771.  Long  Beach.  California 
90846-1771.  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support.  Cl- 
L5B.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue.  SVV.. 
Renton.  Washington:  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
California:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hsu.  Aerospace  Engineer. 
Airframe  Branch.  ANM-122L.  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California  90606-2425;  telephone  (310) 
988-5323:  fax  (310)  968-5210. 
SUPPLEHIENTARY  WFORKUTION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Reguldtions  by  superseding  AD 
87-14-07  Rl.  Amendment  39-6019  (53 
FR  46866.  November  21.  1988).  which  is 
applicable  to  McDonnell  Douglas  Model 
DC«-9  series  airplanes  and  C-9  (military) 
airplanes,  was  published  in  the  Federal 
Register  on  March  29, 1993  (58  FR 
16505).  The  action  proposed  to  require, 
among  other  things,  revision  of  the 
existing  Structural  Inspection  Document 
(SID)  sampling  program  to  require 
additional  visual  inspections  of  all 
Principal  Structural  Elements  (PSE)  on 
certain  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Several  commenters  objected  to  the 
proposed  repair  requirements  which 
would  require  that  any  cracked 
structure  detected  duiing  the  required 
inspections  be  repaired  "in  accordance 
with  a  method  approved  by  the  Manager 


of  the  Los  Angeles  Aircraft  Certification 
Office  (LAACO).~  These  commenters 
prefer  the  language  of  AD  87-14-07  Rl. 
which  permitted  cracked  structure  to  be 
repaired  "in  accordance  with  an  FAA- 
approved  method."  and  request  that  the 
rule  be  revised  to  include  this  language. 
This  requested  language  would  allow 
repairs  to  be  approved  routinely  by  the 
manufacturer.  Designated  Engineering 
Representatives  (DER).  or  SFAR  36- 
authorized  organizations,  without  prior 
approval  by  the  Manager  of  LAACO. 
TTie  commenters'  justification  for  this 
request  involves  three  points: 

1.  The  commenters  contend  that  It  is 
not  logical  that  the  manner  of  repair 
approval  should  differ  between  repairs 
of  PSE*8  found  cracked  during  a  SID 
inspection  and  repairs  of  PSE's  found 
cracked  during  inspections  other  than 
those  directly  calleid  for  by  the  SID 
program. 

2.  The  commenters  also  contend  that 
it  should  not  be  necessary  to  involve  the 
Manager  of  the  LAACO  in  the  repair 
approval  process,  since  the  process 
takes  too  much  time.  The  commenters 
consider  that  adequate  repair 
procedures  already  are  available  in  the 
DC-9  Structural  Repair  Manual  (SRM) 
and  the  service  bulletins  referenced  in 
the  SID;  repair  procedures  can  also  be 
designed  and  approved  by  DER's 
without  further  review  and  approval  of 
the  LAACO. 

3.  Several  of  the  commenters  also 
request  that  the  airplane  manufect;irer. 
operator  DER's,  and  SFAR  36- 
authorized  operators  be  allowed  to 
approve  repairs  that  are  outside  the 
scope  of  the  SRM.  at  least  temporarily, 
in  order  to  allow  the  airplane  to  be 
returned  to  revenue  service  pending  the 
outcome  of  a  subsequent  damage 
tolerance  assessment  (DTA)  of  the 
repair,  which  is  required  by  the  SID 
program  of  all  repairs.  These 
conunenters  state  that  restricting 
approval  of  such  repairs  to  the  LAACO 
Manager  would  hamper  repair  efforts 
and  "would  have  an  appreciable  effect 
on  the  airplane's  retum-to-service 
times." 

The  FAA  does  not  concur  with  the 
commenters'  requests.  While  it  Is  true 
that  DER's  and  SFAR  36-authorized 
organizations  are  authorized  to  approve 
certain  repairs  of  cracking  that  is  found 
during  routine  maintenance  or 
opportimity  inspections,  the  FAA 
considers  that  any  cracking  detected  in 
PSE  structure  during  an  Inspection 
required  by  this  AD  (and  the  SID 
program)  is  indication  of  an 
airworthiness  concern  of  a  complex 
nature.  Such  cracking  does  not  weorant 
"routine"  handling,  but  requires 
expeditious  action  and  a  special 


approach  to  address  it  b  is  crxidal  tha;i 
the  FAA  be  aware  of  all  repairs  made  to 
PSE's  or  to  their  configuration.  Where 
repair  data  do  not  exist,  it  is  essential 
that  the  FAA  have  feedback  as  to  the 
type  of  repairs  being  made.  Given  that 
possible  new  relevant  issues  might  be 
revealed  during  this  process,  it  is 
imperative  that  the  FAA  have  such 
feedbad:.  Only  by  reviewing  repair 
approvals  can  the  FAA  be  assured  of 
this  kedback  and  of  the  adequacy  of  the 
repair  methods.  The  FAA  has 
determined  that  standardization  and 
continuity  of  repair  approvals  can  best 
be  maintained  by  having  one  single 
point  of  approvd  for  all  repairs  of 
cracks  in  PSE's  identified  during  SID 
inspections  required  by  this  AD.  Since 
the  Manager  of  the  LAACO  is 
accountaUe  for  the  primary  oversight 
for  the  actions  regarding  this  AD,  it  is 
appropriate  that  he  be  this  single  point 
of  approval-  His  involvement,  therefore. 
is  warranted  in  the  development  and 
approval  of  repairs. 

Standardization  and  continuity  of 
repair  approval  is  especially  important 
in  light  of  the  complexity  of  the  DC-9 
SID  program.  This  program  is  unique  in 
that  it  is  based  on  the  principle  of 
statistical  sampling,  which  requires 
cooperation  between  aircraft  operators, 
the  manufacturer,  and  the  FAA  in 
selecting  airplane  samples, 
accomplishing  inspections,  reporting 
discrepancies  as  they  are  found,  and 
evaluating  the  safety  impact  of  the 
discrepancies  so  that  timely  program 
adjustments  can  be  made  and  the 
appropriate  corrective  aaions  taken  to 
protect  both  the  discrepant  airplane  and 
the  fleet  For  example,  when  one  bona 
fide  fatigue  crack  is  determined,  the 
inspection  and  repair  requirements 
must  be  developed  in  a  timely  manner 
to  protect  the  entire  Model  DC-9  fleet 
This  requires  coordination  with  the 
Manager  of  the  LAACO  for  the  review 
of  all  SID  findings  and  a  timely 
determination  of  bona  fide  fatigue 
cracking. 

Further,  cracked  PSE  structure 
detected  during  an  inspection  that  is  not 
directly  required  by  the  SID  must  first 
be  reported  to  the  FAA  by  the  operator 
via  a  Service  Difficulty  Report  (SDR),  as 
is  required  by  the  relevant  operating 
rules  of  the  Federal  Aviation 
Regulations.  These  SDR  reports  are 
compiled  in  an  SDR  data  base  that  is 
used  by  the  FAA  for  trend  analysis  and 
data  studies  used  in  planning,  directing, 
controlling,  and  evaluating  various 
airworthiness  programs.  Cracked  PSE 
structure  found  during  an  inspection 
called  out  by  the  SID  program  (and  this 
AD)  are  compiled  into  a  SID  data  base 
that  is  used  by  the  FAA  for  many  of  the 
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same  purposes  as  SOR  data  base, 
including  identification  of  necessary 
revisions  to  the  SID  program  itself.  The 
Manager  of  the  LAACO  has  access  to 
both  the  SDR  and  the  SID  data  bases 
and,  therefore,  he  is  in  a  unique  position 
that  affords  him  a  broad  overview  both 
to  understand  and  assess  the  overall 
cracking  and  repair  environment,  and  to 
implement  timely  initiatives  to  address 
and  manage  it. 

As  part  of  the  SID  program,  every 
repair  of  PSE  structure  is  required  to 
have  a  DTA  in  order  to  establish  its 
effect  on  the  fatigue  life  of  the  affected 
PSE  structure.  The  DTA  process 
involves  the  review  and  use  of  type 
design  data  that  are  proprietary  and  may 
not  be  available  to  those  persons  (such 
as  a  DER)  who  are  generally  authorized 
to  approve  routine  repairs.  For  this 
reason,  it  is  appropriate  that  the 
Manager  of  the  LAACO  be  the  focal 
point  in  the  DTA  approval  process. 

In  some  cases,  repairs  are  made  to 
PSE  structure  as  a  result  of  cracking  that 
was  found  during  an  opportunity 
inspection,  and  the  approval  of  the 
repair  is  made  without  the  coordination 
of  the  manufacturer  and  the  LAACO. 
When  the  time  arrives  for  that  PSE  to  be 
inspected  in  compliance  with  the  AD, 
the  PSE  becomes  a  "discrepant  PSE."  If 
a  DTA  were  not  accomplished  on  the 
"discrepant  PSE"  at  the  time  of  the 
repair,  compliance  with  the  AD  could 
require  that  the  repair  be  removed  or 
modified  at  a  later  time.  In  either  case, 
the  Manager  of  the  LAACO  is  asked  to 
ensure  that  all  repairs  to  cracked  PSE's 
comply  with  the  AD. 

The  FAA  considers  that  any  repair  to 
cracked  PSE's  without  the  required  DTA 
can  only  be  temporary,  and  will 
eventually  require  coordination  writh  the 
Manager  of  the  LAACO.  Most  methods 
of  repair  specified  ib  the  DC-9 
Structural  Repair  Manual,  the  relevant 
service  bulletins,  or  DER-designed 
repairs  do  not  include  a  continuing 
inspection  program  to  ensure  that  the 
repair  is  inspected  at  the  same  level  of 
safety  as  the  original  PSE  structure.  A 
DTA  can  be  done  most  easily  at  the  time 
of  repair,  rather  than  at  a  later  date 
when  the  details  of  the  repair  may  be 
hard  to  obtain  and,  undoubtedly,  would 
be  more  costly.  Currently,  the  Manager 
and  staff  of  the  LAACO  are  working 
very  closely  with  the  manufacturer  to 
expedite  interim  repair  approval 
requests.  Such  requests  may  be  made 
under  the  provisions  of  paragraph  (d)  of 
the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


There  are  approximately  920  Model 
DC-9  series  airplanes  and  C-9  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
586  airplanes  of  U.S.  registry  and  19 
U.S.  operators  would  be  affected  by  this 
proposed  AD. 

Incorporation  of  the  SID  program  into 
an  operator's  maintenance  program,  as 
was  required  by  AD  87-14-07  Rl, 
necessitates  approximately  1.000  work 
hours  (per  operator),  at  an  average  labor 
cost  of  $55  per  work  hour.  Based  on 
these  figures,  the  cost  to  the  19  affected 
U.S.  operators  to  incorporate  the  SID 
program,  which  was  required  previously 
in  accordance  with  AD  87-14-07  Rl,  is 
estimated  to  be  $1,045,000. 

The  incorporation  of  the  additional 
procedures  that  are  required  by  this  new 
AD  action  will  require  approximately  62 
additional  work  hours  per  operator  to 
accomplish,  at  an  average  labor  cost  of 
$55  per  work  hour.  Based  on  these 
figures,  the  cost  to  the  19  affected  U.S. 
operators  to  incorporate  these  additional 
procedures  into  the  SID  program  into  an 
operator's  maintenance  program  is 
estimated  to  be  $64,790. 

The  reoirring  inspection  costs,  as  was 
required  by  AD  87-14-07  Rl  and 
continues  to  be  required  by  this  new  AD 
action,  is  approximately  341  work  hours 
per  airplane  per  year,  at  an  average  labor 
cost  of  $55  per  work  hour.  Based  on 
these  figures,  these  recurring  inspection 
costs  are  estimated  to  be  $18,755  per 
airplane,  or  $10,990,430  for  the  affected 
U.S.  fleet. 

The  recurring  inspection  procedures 
that  are  added  to  the  program  by  this 
new  AD  action  will  require 
approximately  21  additional  work  hours 
per  airplane  per  year  to  accomplish,  at 
an  average  labor  charge  of  $55  per  work 
hour.  Based  on  these  figures,  the 
additional  recurring  inspection  cost 
impact  added  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,155  per 
airplane,  or  $676,830  for  the  affected 
U.S.  fleet. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  this  AD  is 
estimated  to  be  $11,732,050  for  the  first 
year,  and  $11,667,260  for  each  year 
thereafter.  These  "total  cost  impact" 
figiues  assume  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD.  However,  it  can  be 
reasonably  assumed  that  a  majority  of 
affected  operators  have  already  initiated 
the  original  SID  program  (as  required  by 
AD  87-14-07  Rl)  and  many  may  have 
already  initiated  the  additional 
inspections  required  by  this  new  AD 
action. 

Additionally,  the  number  of  required 
work  hours  for  each  inspection 
requirement  of  this  AD  (and  the  SID 


program),  as  indicated  above,  is 
presented  as  if  the  accomplishment  of 
those  actions  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  will  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 
hours  will  be  minimal  in  many 
instances.  Further,  any  costs  associated 
vdth  special  airplane  scheduling  can  be 
expected  to  be  minimal. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  pre{>ared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6019  (53  FR 
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46866,  November  21, 1988),  and  by 
adding  a  new  airMroithiness  directive 
(AD),  amendment  39-8807,  to  read  as 
follows: 

M-03-01  McDoaneU  DmigUc:  Amemiinent 
39-6807.  Docket  93-NM-08-AD. 
Supersedes  AD  87-14-07  Rl, 
AiaendineBt  39-6018. 

ApplicabUhy:  Model  DC-9-10.  -20.  -30, 
-40.  -50  lerlM  kliplanes.  and  C-9  (Military) 
airplaoes;  certificstad  In  any  category. 

Complianc0  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

(a)  Within  one  year  after  December  23. 
1988  (the  elective  date  of  AD  87-14-07  Rl, 
Amendmeot  39-6019).  incorporate  a  revisioQ 
into  the  FAA-approved  maintenance 
in»p>ectioo  ptrocram  which  provides  for 
insp>ection(»)  ol  the  Principal  Structural 
Elements  (PSE)  de&ned  in  McDonnell 
Douglas  Report  ^4o.  L2&-008.  "DC-9 
Sufvplemental  Inspection  Document  (SID)," 
Section  2  of  Volxmie  I  (All  Series)  of  Revision 
1,  dated  November  1987.  In  accordance  with 
Section  2  of  Volume  DI— 87,  dated  November 
1967.  of  the  SID.  The  non-destructive 
inspection  (NDi)  techniques  set  forth  in 
Section  2  of  Volume  Q.  liated  November 
1987.  of  the  SID  provide  acceptable  methods 
for  accomplishing  the  inspections  required 
by  this  paragraph.  All  inspection  results 
(negative  or  poeltive)  must  be  reported  to 
McOonneU  Douglas,  in  accordance  with  the 
instructiona  contained  in  Section  2  of 
Vohune  III-a7,  dated  November  1987.  of  the 
SID.  Information  collection  requirements 
contained  is  this  regulatioB  hi^  been 
approved  by  the  Omce  of  Management  and 
Budget  (OMB]  tinder  the  provisions  of  the 
Paperwo^  Reduction  Act  of  1980  (44  U.S.C 
3S01  et  s«q.)  and  have  been  assigned  OMB 
Control  Nmnber  2120-0056. 

Note  1:  Vohmie  n,  dated  November  1987, 
of  the  SID  is  comprised  of  the  following: 


Volume  designalion 

Revision 

level 

showmen 

volunw 

Volume  »^-10«0 

Volume  H-20/30 

Volume  l»-«0 

Volume  H-60  _ _. 

OnQtnai. 
1. 

Originai. 
OigmaL 

fo)  Within  6  naonths  after  the  effective  data 
of  this  AD,  replace  the  revision  of  the  FAA- 
approved  maintenance  insp>ection  program 
required  by  p>aragraph  (a)  of  this  AD,  wtth  a 
revision  that  provides  for  Inspection(s)  of  the 
PSE's  defined  in  McDonnell  Douglas  Report 


No.  L26-008,  "DC-9  Supplemental 
Inspection  Document  (SID),"  Section  2  of 
Volume  I  of  Revi&ion  3,  d^ed  April  1991.  in 
accordance  with  Section  2  of  VcMume  01-92. 
dated  July  1992,  of  the  SID. 

(1)  Vifltial  inspections  of  all  PSE's  on 
airplanes  listed  in  Volume  ni-92,  dated  )uly 
1992.  of  the  SID  planning  data,  are  required 
by  the  fleet  leader-operator  sampling  (FLOS) 
program  at  keaet  once  during  the  interval 
between  the  start  date  (SDATE)  and  the  end 
date  (EDATE)  established  for  each  PSE. 
These  visual  inspections  are  defined  in 
Section  3  of  Volume  U,  dated  April  1991.  of 
the  SID,  and  are  required  only  for  those 
airplanes  that  have  not  been  inspected 
previously  in  accordance  with  Section  2  of 
Volume  D.  dated  April  1991,  of  the  SID. 

(2)  The  NDI  techniquee  set  forth  in  Section 
2  of  Volume  D.  dated  April  1091.  of  the  SID 
provide  acceptable  methods  for 
accomplishing  the  Inspections  required  by 
this  paragraph. 

(3)  All  inspection  results  (negative  or 
positive)  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructlMis 
contained  in  section  2  of  Volume  III-92. 
dated  July  1992.  of  the  SID.  faifbniMtion 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  OMB 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  ef 
aeq)  and  have  been  assigned  OMB  Control 
Number  7120-0094. 

Note  2:  Volume  n,  dated  April  1991,  of  the 
SID  is  comprised  of  the  following: 


Volume  Designation 

Revision 

level  shown 
on  volume 

Volume  H-10eO  _„ 

Votume  W-20O0  -      _ 

Volume  11-40  ._.      .„_ 

Volume  M-60     ._.       .    ..      „ 

3 

4 
3 
3 

Note  3:  NT>I  inspections  accomplished  in 
accordance  with  me  following  Volume  H  of 
the  SID  provide  acceptable  methods  for 
accomplishing  the  tnispections  required  by 
this  paragraph: 


Volume  Designa- 
tJon 

Revision 
level 

Date  of  re- 
vision 

Volume  11-10/20  ... 
VoHjnw  11-1000  ... 
Volume  11-10/20  „ 
Volun>e  11-10/20  _ 

Volume  11-20/30  ._ 
Volume  U-20AJ0  ... 
Volume  11-20/30  ._ 
Volume  H-20/30  ... 

3 ™. 

2 

1  

Originai  .... 

2  ."""~Z 
1  _.„„ 

/Kpril1991. 
April  1990. 
June  1989. 

1987. 
April  1991. 
April  1990. 
June  1989. 
November 

1987. 

Volume  Designa- 

Revision 

Date  of  re- 

tion 

level 

vision 

Volume  IMO 

3 

Ap(«1901. 

Volume  IMO 

2  ._ 

April  1900. 
June  1989. 

Volume  IMO 

1  

Volume  IMO 

Original  .... 

November 
1987. 

Volume  U-60 

3 

April  1991. 

VoKme  11-60  ...   . 

2 

April  1990. 

Volume  H-60 

1 

June  1988. 

Volume  11-60 

Original  .... 

November 
1987. 

(c)  Any  cracked  structure  delected  during 
the  inspections  required  by  paragraph  (a)  or 
(b)  of  this  AD  must  be  repaired  before  further 
flight.  In  accordance  with  a  method  approved 
by  the  Manager,  Lo«  Angeles  Aircraft 
Certification  OfBce  (ACO),  FAA.  Transport 
Airplane  Directorate. 

Note  4;  Requests  for  approval  of  any  PSE 
repair  that  mrould  aSect  the  FAA-approveo 
maintenance  hnspectioo  program  that  is 
required  by  this  AD  should  include  a  damage 
tolerance  assessment  for  that  PSE. 

(d)  Aa  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  PAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  9:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  «rith  this  AD,  if  any,  may  be 
obtained  from  the  Loe  Angeles  AOO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airptana  to  a  kxstloo  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  Certain  of  the  Inspectioas  to  be  added 
to  the  FAA-approved  maintenancs  program 
shall  be  done  in  accordance  with  McDonnell 
Douglas  Report  No.  L26-00S,  "DC-9 
Supplemental  Inspection  Document  (SID).** 
dated  November  1987.  The  incorporation  by 
reference  of  this  docximent  was  approved 
previously  by  the  Director  of  the  Federal 
Register,  in  accordance  with  S  U.S.C  5S2(a) 
and  1  CFR  pert  91.  as  of  December  23, 1968 
(53  FR  46aM,  November  21. 1988)  Certain 
other  of  the  Inspectioits  to  be  added  to  the 
FAA-approved  mainteoance  program  shall  be 
done  in  aocordance  with  the  following 
volumes  of  McDonnell  Douglas  Rep>ort  No. 
L26-008,  "DC-9  Supplemental  Inspection 
Document  (SID)."  that  contain  the  lists  of 
effective  pages  Indicated  below: 


Document 

Page  number                          ^ 

Revision 

lOVw 

Date 

Volume  l-VUI  Series _ — 

List  ol  Effective  Pages  A.  B,  C     -...-      - — 

3 

April  1991. 

Volume  IM0«)  .__ 

List  of  Effective  Pages  A.  B,  C,  D,  E.  F,  Q.  H.  1.  J.  K 

3 

April  1991. 

L _ „...    ._..      .     ._ 

2... 

April  1990. 

Volume  11-20/30 

Ust  of  Ettective  Pages  A.  B.  C,  0.  E.  F.  Q.  H.  1.  J,  K,  L,  M.  N.  0.  P. 
Q.  R.  S.  U. 

4  _ 

April  1991. 

T                                                    ■       ,  „  , 

Original  .... 

April  1990. 

Volume  tMO _ 

List  of  Effective  Pages  A.  B.  C.  D.  E.  F.  Q,  H.  1.  J.  K.  U  M,  N,  0 

3 

April  1991. 

• 
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Document 

Page  number 

Revision 
level 

Date 

Volume  11-50  

Volume  111-92  All  Series  

List  of  Effective  Pages  A.  B,  C.  D.  E.  F.  G,  H.  1.  J.  K.  L.  M.  N.  0  

Entire  Document 

3 

Original  .... 

April  1991. 
July  1992. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach.  California  90846- 
1771,  Attention:  Business  Unit  Manager, 
Technical  Publications — Technical 
Administrative  Support.  C1-L5B.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street, 
Long  Beach,  California;  or  at  the  OfHce  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
March  14, 1994. 

Issued  in  Renton,  Washington,  on  January 
20,  1994. 

Durell  M.  Pederson, 
Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Serx'ice. 
IFR  Doc.  94-1584  Filed  2-10-94;  8:45  am) 
BIUMO  COOE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-02-AD:  Amendment 
39-8822;  AD  94-04-04] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Roils  Royce  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757 
series  airplanes.  This  action  requires 
inspections  to  detect  fatigue-related 
cracking  or  breakage  of  the  hydraulic 
tubing  support  brackets  located  on  the 
upper  spar  web  in  the  engine  struts; 
further  inspection  to  detect  related 
damage  of  the  upper  spar  web,  the  fuel 
lines,  and  the  hydraulic  lines,  as 
necessary;  and  repair  or  replacement  of 
cracked  or  damaged  parts.  This  action 
also  provides  for  an  optional 
terminating  action  which,  if 
accomplished,  would  eliminate  the 
need  for  the  required  inspections.  This 
amendment  is  prompted  by  reports  of 
fatigue-related  cracks  in  the  hydraulic 
tubing  support  brackets  located  on  the 
upper  spar  web  in  the  engine  struts.  The 
actions  specified  in  this  AD  are 


intended  to  prevent  fire  or  explosion  in 
the  interior  of  the  engine  struts. 
DATES:  Effective  February  28. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
28,  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  12,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
02-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  EX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Mciriano,  Aerospace  Elngineer, 
Systems  and  Equipment  Brandi,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2675;  fax  (206)  227-1182. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  recently  received  reports  from 
Boeing  that  operators  have  reported 
fatigue-related  cracks  in  the  hydraulic 
tubing  support  brackets  located  on  the 
upper  spar  web  of  the  engine  struts  in 
several  Model  757  series  airplanes.  The 
cracked  support  brackets  were 
manufactured  from  2219  aluminum 
alloy.  On  one  airplane,  a  support 
bracket  cracked  completely  and  the 
clamp  assembly  wore  a  hole  in  the 
upper  spar  web.  (A  bracket  that  is 
completely  cracked  can  permit  the 
clamp  assembly  to  loosen  and  rotate  on 
the  hydraulic  line.)  On  another  airplane, 
a  support  bracket  cracked  completely 
and  the  clamp  assembly  wore  a  hole  in 
the  fuel  feed  line  located  next  to  the 
hydraulic  pressure  line. 

The  interior  part  of  the  strut  contains 
ignition  sources.  The  upper  spar  web 
acts  as  a  seal  to  keep  fluids  and  vapors 
from  hydraulic  lines  and  fuel  lines  out 
of  the  interior  part  of  the  strut,  where 


the  pneumatic  bleed  air  ducts  are 
located.  If  fluids  leak  from  the  fuel  line 
or  the  hydraulic  lines  that  are  on  top  of 
the  upper  spar  web.  those  fluids  will 
drain  from  the  strut  through  the  strut 
drain  system.  If  the  upper  spar  web  has 
a  hole  in  it  and  fuel  or  hydraulic  fluid 
leaks  occur,  then  those  fluids  could 
drain  into  the  interior  of  the  strut.  The 
surface  temperatures  of  the  bleed  air 
ducts  are  hot  enough  to  be  an  ignition 
source.  Fatigue-related  cracking  in  the 
hydraulic  tubing  support  brackets,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  fuel  or 
hydraulic  fluid  leaking  and  draining 
into  the  interior  of  the  strut,  which 
could  result  in  fire  or  explosion. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757-54A- 
0030.  Revision  1.  dated  December  20, 
1993,  that  describes  procedures  for 
performing  a  one-time  inspection  on 
Group  Two  airplanes  using  a  tnagnet  to 
determine  whether  the  forward  support 
bracket  for  the  hydraulic  tubing  in  the 
upper  spar  web  of  each  strut  is 
manufactured  from  17-7FH  steel.  (No 
further  inspection  is  recommended  few- 
support  brackets  manufactured  from  17- 
7FH  steel,  since  it  is  not  subject  to  the 
identified  fatigue  cracking  problems.) 
For  Group  Two  airplanes,  the  forward 
bracket  is  manufactured  from  either  1 7- 
7PH  steel  or  2219  aluminum  alloy;  the 
remainder  of  the  support  brackets  (two 
to  four  brackets)  are  manufactured  from 
17-7PH  steel.  Group  One  airplanes  are 
not  equipped  with  1 7-FH  steel  brackets. 
The  alert  service  bulletin  also  describes 
procedures  for  performing  an  initial 
visual  inspection  to  detect  fatigue- 
related  cracking  or  breakage  of  all  non- 
17-7PH  steel  support  brackets.  If  any 
completely  broken  or  cracked  support 
bracket  is  foimd  as  a  result  of  the  initial 
inspection,  this  alert  service  bulletin 
describes  procedures  for  performing  a 
further  visual  inspection  to  detect 
related  damage  of  the  upper  spar  web, 
the  fuel  lines,  and  the  hydraulic  lines, 
as  necessary;  repair  or  replacement  of 
damaged  parts  with  new  or  ser\'iceable 
parts;  and  removal  of  any  broken  or 
cracked  support  brackets.  This  alert 
service  bulletin  also  describes 
procedures  for  replacing  the  existing 
support  brackets  with  new  nickel  alloy 
support  brackets.  Finally,  this  alert 
service  bulletin  recommends  that  a 
limited  number  of  flights  be  permitted 
prior  to  replacement  of  any  removed 
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8upi>ort  bracket  with  a  new  nickel  alloy 
support  bracket. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  757 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent  fire 
or  explosion  in  the  interior  of  the  engine 
struts.  This  AD  requires  the  following 
actions: 

1.  A  one-time  inspection  using  a 
magnet  to  determine  whether  the 
forward  support  bracket  for  the 
hydraulic  tubing  in  the  upper  spar  web 
of  each  engine  strut  is  manufactured 
from  17-7PH  steel.  No  further  action  is 
necessary  for  support  brackets 
manufactured  from  17-7PH  steel. 

2.  An  initial  visual  inspection  to 
detect  fatigue-related  cracking  or 
breakage  of  eill  support  brackets  that  are 
not  manufactured  from  17-7PH  steel. 

3.  If  any  completely  broken  or  cracked 
support  bracket  is  found  as  a  result  of 
the  initial  inspection,  a  further  visual 
inspection  to  detect  related  damage  of 
the  upper  spar  web,  the  fuel  lines,  and 
the  hydraulic  Unes,  as  necessary. 

4.  Repair  or  replacement  of  damaged 
parts  with  new  or  serviceable  parts. 

5.  Removal  and  replacement  of  any 
broken  or  cracked  support  brackets. 

The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  AD  also  requires  repetitive 
inspections  for  airplanes  having  one  or 
more  support  brackets  that  are 
manufactured  from  2219  alimiinum, 
2024-T42  aluminum  alloy,  or  301 
stainless  steel.  The  repetitive 
inspections  would  be  required  to  be 
performed  in  accordance  with  the 
procedures  described  in  the  alert  service 
bulletin. 

This  AD  also  provides  for 
replacement  of  the  existing  support 
brackets  on  the  upper  spar  web  of  each 
engine  strut  with  new  nickel  alloy 
support  brackets.  If  accomphshed  at  ail 
locations,  this  replacement  would 
terminate  the  need  for  all  of  the  required 
inspections.  If  accomplished,  this 
replacement  is  required  to  be  performed 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

This  AD  specifies  that  if  certain 
brackets  are  found  cracked  or  broken,  a 
certain  number  of  further  flights  are 
allowed  prior  to  replacement  of  the 
bracket,  provided  that: 

(1)  Cracked  or  broken  brackets  are 
removed  completely; 

(2)  Damaged  spar  webs  are  repaired, 
and 

(3)  Damaged  fuel  Unes  and  hydraulic 
lines  are  repaired  or  replaced. 


This  is  considered  to  be  interim 
action.  The  FAA  is  ciirrently 
considering  requiring  the  replacement 
of  all  existing  support  brackets 
manufactiu«d  from  2219  aluminum, 
2024-T42  aluminum  alloy,  or  301 
stainless  steel  with  new  nickel  alloy 
support  brackets,  which  will  constitute 
terminating  action  for  the  inspections 
required  by  this  AD  action.  However, 
the  proposed  compUance  time  for  the 
installation  of  the  modification  is 
sufficiently  long  so  that  notice  and 
pubUc  comment  would  not  be 
impracticable. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fiight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Fohcies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-04-04  Boeing:  Amendment  39-6822. 
Docket  94-NM-02-AD. 

Applicability:  Model  757  series  airplanes 
equipp>ed  with  Rolls  Royce  engines;  as  listed 
in  Boeing  Alert  Senice  Bulletin  747- 
54  A0030.  Revision  1 ,  dated  December  20. 
1993;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fire  or  explosion  in  the  interior 
of  the  engine  struts,  accomplish  the 
following: 
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(a)  For  Group  2  Airplanes:  Within  60  days 
after  the  effective  date  of  this  AD.  perform  an 
Lnsijection  using  a  magnet  to  determine 
whether  the  forward  support  bracket  for  the 
hydraulic  tubing  on  the  upper  spai  web  of 
each  engine  strut  is  manufactured  from  17— 
7PH  steel,  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-54  A0030,  Revision  1, 
dated  December  20, 1993.  If  any  forward 
support  bracket  is  manufactured  from  17- 
7PH  steel,  no  further  action  is  required  by 
this  AD  for  that  forward  bracket. 

Note  1:  The  brackets  positioned  after  the 
forward  bracket  should  be  manufactured 
boia  17-7PH  steel,  as  shown  below: 


Bracket-pa't  number- 


First  Brac*e(-312N5817-13  (Of 

equivalent). 
Second     Bfacket-312N5817-19 

(or  equivalent). 
Third  Bracket-312N5817-23  (or 

equivalent). 
Fourth       Bracket-312N5817-25 

(or  equivalent). 


(Po¥»er 
plant  sta- 
tion num- 
ber) 


PPS102 
PPS120 
PPS129 
PPS145 


(b)  For  Groups  1  and  2  Airplanes: 
Within  60  days  after  the  effective  date 
of  this  AO  (for  Croup  1  airplanes),  and 
prior  to  further  flight  following  the 
inspection  required  by  paragraph  (a)  of 
this  AD  (for  Group  2  airplanes),  perform, 
an  initial  visual  inspection  to  detect 
fatigue-related  cracks  or  breaJcage  on  the 
hydraulic  tubing  support  brackets  not 
manufactured  of  17-7PH  steel  on  the 
upper  spar  web  of  each  engine  strut,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-54A0O30  ,  Revision  1, 
dated  December  20,  1993.  If  any 
discrepancy  is  detected,  prior  to  further 
flight,  accomplish  the  following  in 
accordance  with  the  alert  service 
bulletin: 

(1)  For  any  support  bracket  that  is 
completely  broken:  Perform  a  further 
visual  inspection  to  detect  worn  areas  or 
other  damage  of  the  upper  spar  web,  the 
fuel  lines,  and  the  hydraulic  lines;  and 
prior  to  further  flight,  accomplish 
paragraphs  (b)(l)(i),  (b)(l)(ii),  (b){l)(iii) 
and  (b)(l)(iv)  of  this  AD  in  accordance 
with  the  alert  service  bulletin: 

(i)  Repair  any  damaged  upper  spar 
web. 

(ii)  Repair  or  replace  any  damaged 
fuel  line  with  new  or  serviceable  parts, 
as  necessary. 

(iii)  Replace  any  damaged  hydraulic 
line  with  new  or  serviceable  parts. 

(iv)  Remove  any  broken  support 
bracket;  and,  except  as  provided  by 
paragraph  (c)  of  this  AD,  replace  it  with 
a  new  nickel  alloy  bracket. 

(2)  For  any  support  bracket  thabis 
cracked,  but  not  completely  broken: 
Perform  a  further  visual  Inspection  to 
detect  damage  of  the  hydraulic  pressure 


line  only;  and  prior  to  further  flight, 
accomplish  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  of  this  AD  in  accordance  with 
the  alert  service  bulletin: 

(i)  Replace  any  damaged  hydraulic 
pressure  line  with  new  or  serviceable 
parts,  as  necessary. 

(ii)  Remove  any  cracked  support 
bracket;  and,  except  as  provided  by 
paragraph  (c)  of  this  AD,  replace  it  with 
a  new  nickel  alloy  bracket. 

(c)  For  any  airplane  having  a  support 
bracket  that  is  removed  during 
accomplishment  of  paragraph  (b)(l)(iv) 
or  (b)(2){ii)  of  this  AD:  The  following 
number  of  fhghts  are  permitted  prior  to 
replacement  of  any  removed  support 
bracket  with  a  new  nickel  alloy  bracket 
(in  accordance  with  Boeing  Alert 
Service  Bulletin  757-54A0030,  Revision 
1,  dated  December  20, 1993),  provided 
that,  prior  to  further  fbght,  the  cracked 
or  broken  brackets  are  removed 
completely,  damaged  spar  webs  are 
repaired,  and  fuel  lines  and  hydraulic 
lines  are  repaired  or  replaced,  in 
accordance  with  paragraph  (b)  of  this 
AD: 


Braci(e(-^>art  numbef-<powef 
plant  station  nurnber) 


P/N 


First    Bracket     Removed 

312N5817-65(PPS  102). 
SecoTKJ  Bracket  Removed 

312fJ5817-69  (PPS  120). 
Third    Bracket    Removed 

312N5817-73(PPS  129). 
Fourth   Bracket   Retrwved 

312N581 7-75  (PPS  145). 
Secorxj  and  Third  Brackets  Re- 

rrxDved 
Multiple    Brackets,    other   ttian 

Secx}nd  and  Third. 


P/N 
P/N 


P/N 


Flights  per- 
mitted 


No  Flights. 

Ten  Flights. 

Ten  Flights. 

Three 

Flights. 
One  Flight 

No  Flights. 


(d)  For  any  airplane  having  a  support 
bracket  that  is  manufactured  from  2024- 
T42  aluminum  alloy  or  301  stainless 
steel:  Repeat  the  initial  inspection 
required  by  paragraph  (b)  of  this  AD 
thereafter  at  intervals  not  to  exceed 
2,000  flight  hours  in  accordance  with 
the  pnx:edures  described  in  Boeing 
Alert  Service  Bulletin  757-54A0030, 
Revision  1,  dated  December  20, 1993. 

(e)  For  any  airpleme  having  a  support 
bracket  that  is  manufactiu^d  from  2219 
aluminum:  Repeat  the  initial  inspection 
required  by  paragraph  (b)  of  this  AD 
thereafter  at  intervals  not  to  exceed 

1 ,000  flight  ho\irs  in  accordance  with 
the  procedures  described  in  Boeing 
Alert  Service  Bulletin  757-54A0030, 
Revision  1,  dated  December  20,  1993. 

(0  Installation  of  new  nickel  alloy 
hydraulic  tubing  support  brackets  for 
the  hydraulic  tubing  on  the  upper  speir 
web  of  the  engine  struts  at  all  locations 
in  accordance  with  the  requirements  of 
Boeing  Alert  Service  Bulletin  757- 
54A0030,  Revision  1,  dated  December 


20, 1993,  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(g)  As  of  the  effective  date  of  this  AD, 
no  person  shall  install  any  hydraulic 
tubing  support  bracket  on  the  upper 
spar  web  of  the  engine  struts  that  is 
manufactured  from  2219  aluminum, 
2024-T42  aluminum  alloy,  or  301 
stainless  steel  on  any  airplane. 

(h)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative 
methods  of  compliance  with  this  AO,  if 
any,  may  be  obtained  from  the  Seattle 
ACO. 

(i)  Special  flight  permits  may  be 
issued  in  accordance  with  FAR  2nd 
21.199  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(j)  The  inspections,  repairs  and 
replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-54A0030,  Revision  1, 
dated  December  20. 1993.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airjplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(k)  This  amendment  becomes  effective 
on  February  28, 1994. 

Issued  in  Renton,  Washington,  on  February 
4.  1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-3105  Filed  2-10-94;  8:45  am] 
BILUNO  COOe  4910-1)-U 
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14CFRPart39 

[Docket  No.  94-ANE-06;  Amendment  39- 
8818;  AD  94-0^11] 

Airworthiness  Directives;  Hartzell 
Propelier  Inc.  HC-B4  Series  Propeilers 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Hartzell  Propeller  Inc.  HC- 
B4  series  propellers.  This  action 
requires  a  one-time  inspection  for 
fatigue  cracks  and  rework  of  certain  HC- 
B4  series  propeller  hub  arm  assemblies. 
This  amendment  Is  prompted  by  two 
aircraft  accidents  involving  aircraft  v«th 
HC-B4  series  propellers  and  a 
determination  that  approximately  290 
propeller  hub  arm  assemblies  that  may 
have  been  exposed  to  operating 
characteristics  similar  to  accident 
aircraft  have  not  been  inspected  in 
accordance  with  two  previous  AD's.  93- 
09-04  and  93-12-01.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  fatigue  cracks  in  propeller  hub 
arm  assemblies  progressing  fo  failure, 
resulting  in  departure  of  the  hub  arm 
and  blade,  and  may  result  in  engine 
separation  and  subsequent  loss  of 
aircraft  control. 
DATES:  Effective  February  26, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
28,  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  12,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-C6,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hartzell 
Propeller  Inc.,  One  Propeller  Place, 
Piqua,  OH  4535&-2634;  telephone  (513) 
778-4200.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burhngton,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NVV..  suite  700.  Washington.  IX. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Smyth.  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  2300  East  Devon 
Avenue,  room  232,  Des  Plaines,  IL 


60018;  telephone  (708)  294-7130,  fax 
(708) 294-7834. 

SUPPLEMENTARY  INFORMATION:  On  April 
28, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  93- 
09-04,  applicable  to  Hartzell  Propeller 
Inc.  HC-B4  series  propellers  installed 
on  Mitsubishi  Model  MU-2B-60 
aircraft,  and  published  this  AD  in  the 
Federal  Register  on  July  22.  1993  (58  FR 
39139).  That  AD  was  prompted  by  two 
reports  of  propeller  hub  arm  assembly 
fatigue  failure  and  subsequent  pro{)eller 
blade  separation  from  aircraft  in  flight. 
Preliminary  data  indicated  that  fatigue 
cracks  can  originate  in  the  propeller  hub 
arm  assembly.  That  AD  requires 
removal  from  service  of  propeller  hub 
assemblies,  and  replacement  with 
serviceable  propeller  hub  assemblies,  on 
Mitsubishi  Mode!  MU-2B-60  aircraft. 
That  condition,  if  not  corrected,  can 
result  in  fatigue  cracks  in  propeller  hub 
arm  assemblies  progressing  to  failure, 
resulting  in  departure  of  the  hub  arm 
and  blade,  and  may  result  in  engine 
separation  and  subsequent  loss  of 
aircraft  control. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  a  report  of  a  hub  arm 
assembly  with  a  crack  indication  In  the 
hub  arm  that  was  found  during  the 
inspection  and  rework  required  by  AD 
93-09-04.  The  FAA  determined  it  was 
necessary  to  issue  a  new  priority  letter 
AD  93-12-01  on  June  10.  1993.  and 
subsequently  published  this  AD  in  the 
Federal  Register  on  September  29.  1993 
(58  FR  50840).  That  AD  requires  similar 
inspections  and  rework  on  these  same 
propeller  models  installed  on 
Mitsubishi  MU-2B-26A,  -36A.  and  -40 
aircraft,  as  these  aircraft  have  similar 
operating  characteristics  to  the 
Mitsubishi  Model  MU-2B-60  aircraft, 
but  have  different  performance ' 
hmitations.  Since  the  propeller 
installations  on  the  Mitsubishi  MU-2B 
series  aircraft  are  operated  at  a  higher 
propeller  inflow  angle  during  cruise 
than  other  aircraft  with  this  same  model 
propeller  installed,  it  was  necessary  to 
inspect  these  additional  MU-2B  series 
aircraft  as  soon  as  possible. 

The  FAA  has  determined  by 
subsequent  investigation  that 
approximately  290  Hartzell  Propeller 
Inc.  HC-B4  series  propeller  hub  arm 
assemblies,  that  at  one  time  may  have 
been  installed  on  Mitsubishi  MU-2B 
series  aircraft,  have  not  been  inspected 
in  accordance  with  either  AD  93-09-04 
or  AD  93-12-01.  These  propeller  hub 
arm  assemblies  may  be  exchanged  and 
installed  on  several  different  aircraft 
models,  and  therefore  it  is  possible  that 
certain  propeller  hub  arm  assemblies 


outside  the  assemblies  insp>ected  and 
reworked  in  accordance  with  AD  93- 
0&-04  and  AD  93-12-01  may  have  been 
previously  installed  on  a  Mitsubishi 
MU-2B  series  aircraft,  but  are  now 
installed  on  other  aircraft  models.  Since 
these  propeller  hub  arm  assemblies  may 
have  at  one  time  been  exposed  to  the 
operating  characteristics  of  Mitsubishi 
MU-2B  series  aircraft,  the  FAA  has 
determined  there  is  a  need  to  inspect 
these  additional  hub  arm  assemblies  for 
fatigue  cracking. 

Although  the  FAA  and  Hartzell 
Propeller  Inc.  have  conducted  a  search 
for  HC-B4  series  propeller  hub  arm 
assemblies  that  have  been  previously 
installed  on  Mitsubishi  MU-2B  series 
aircraft  but  that  are  now  installed  on 
other  aircraft  models,  the  list  of  hub  arm 
assembly  serial  numbers  Included  in 
Hartzell  Propeller  Inc.  ASB  No.  A 186, 
dated  January  25, 1994,  cannot  be 
viewed  as  exhaustive.  This  AD  requires, 
therefore,  that  owners  and  operators  of 
aircraft  other  than  the  Mitsubishi  MU- 
2B  series  aircraft  that  have  Hartzell 
Propeller  Inc.  HC-B4  series  propellers 
installed  determine  whether  their 
current  Hartzell  Propeller  Inc.  HC-B4 
series  propeller  hub  arm  assemblies 
have  seen  previous  service  on 
Mitsubishi  MU-2B  series  aircraft  using 
methods  such  as  a  records  check  of 
aircraft  or  propeller  maintenance 
records.  The  FAA  has  determined, 
however,  that  if  an  owner  cannot 
determine  from  a  records  check  if  a  HC- 
B4  propeller  hub  arm  assembly  now 
installed  on  another  aircraft  model  ever 
saw  service  in  a  Mitsubishi  MU-2B 
series  aircraft  and  that  propeller  hub 
arm  assembly  is  not  hsted  in  Hartzell 
Propeller  Inc.  ASB  No.  A186.  dated 
January  25. 1994.  the  risk  of  that 
propeller  hub  arm  assembly  having  seen 
service  on  a  Mitsubishi  MU-2B  series 
aircraft  is  sufficiently  low  to  warrant  no 
further  action.  If  the  owner  or  operator 
determines  that  the  currently  installed 
Hartzell  Propeller  Inc.  HC-B4  series 
steel  propeller  hub  arm  assembly  has 
seen  previous  service  on  Mitsubishi 
MU-2B  series  aircraft,  then  it  must  be 
ins|>ected  for  fatigue  cracks  and 
reworked. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Alert  Service  Bulletin 
(ASB)  No.  A186.  dated  January  25.  1994. 
that  describes  procedures  for 
identifying,  Inspecting  and  reworking 
the  affected  propeller  hub  arm 
assemblies. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  Hartzell  Propeller  Ina 
HC-B4  series  propellers  of  the  same 
type  design,  this  AD  is  being  issued  to 


i 
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require  inspection  for  fatigue  cracks  and 
rework  of  certain  Hartzell  Propeller  Inc. 
HC-B4  series  propeller  hub  arm 
assemblies  to  prevent  failure.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  res{)onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nxmiber  94-ANE-06."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FA.A  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979J.  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  EXDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  eiirworthiness 
directive: 

94-03-11  Hartzell  Propeller  Inc.: 

Amendment  39-8818.  Docket  94-ANE- 
06. 

Applicability:  Hartzell  Propeller  Inc.  HC- 
B4  series  propellers,  except  those  propellers 
installed  on  Mitsubishi  MU-2B-26A,  -36A, 
-40,  and  -60  aircraft.  The  affected  propellers 
are  installed  on  but  not  limited  to  the 
following  aircraft:  Beech  F90  King  Air,  AlOO 
and  AlOOA  King  Air.  BlOO  King  Air. 


Construcciones  Aeronauticas.  SA  (CASA)  C- 
212-CB,  -CC,  and  -CF;  Dehavilland  Heron— 
Saunders  conversion  ST-27B;  Domier 
DO228-100.  -101,  -200.  -201,  -202.  -212; 
EmbraerEMB-121Al  Xingu;  Fairchild 
SA226-TB  Merlin  UIB;  Let  L-410A;  and 
Shorts  SC-7  series  3.  variant  200.  NOTE: 
This  airworthiness  directive  (AD)  does  not 
contain  an  exhaustive  list  of  aircraft  which 
utilize  these  propellers.  Other  Type 
Certificated  models  may  not  be  included  in 
the  list,  and  other  aircraft  may  use  the 
affected  propeller  models  through,  for 
example,  installation  approvals  made  by 
Supplemental  Type  Certificate  or  FAA  Form 
337  "Major  Repair  and  Alteration."  It  is  the 
responsibility  of  the  owner,  operator,  or 
person  returning  the  aircraft  to  service  to 
determine  if  an  aircraft  has  an  affected 
prof)eller. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  fatigue  cracks  in 
propeller  hub  arm  assemblies  progressing  to 
failure,  resulting  in  departure  of  the  hub  arm 
and  blade,  that  may  result  in  engine 
separation  and  subsequent  loss  of  aircraft 
control,  accomplish  the  following: 

(a)  For  each  Hartzell  Propeller  Inc.  HC-B4 
series  propeller  currently  installed  on  an 
aircraft  other  than  Mitsubishi  MU-2B  series 
aircraft,  determine  if  the  propeller  hub  arm 
assembly  has  ever  seen  service  on  a 
Mitsubishi  MU-2B  series  aircraft  prior  to 
p>erforming  the  inspections  required  by  the 
compliance  schedule  contained  in  (>aragraph 
(b)  of  this  AD: 

(1)  Determine  if  the  currently  installed 
propeller  hub  assembly  matches  a  serial 
number  (S/N)  in  Table  1  of  Hartzell  Propeller 
Inc.  Alert  Service  Bulletin  (ASB)  No.  A186. 
dated  January  25. 1994;  and 

(2)  If  the  currently  installed  propeller  hub 
assembly's  S/N  is  not  listed  in  Table  1  of 
Hartzell  Propeller  Inc.  ASB  No.  A186.  dated 
January  25,  1994,  and  an  aircraft  and 
propeller  maintenance  record  search 
confirms  the  currently  installed  propeller 
hub  assembly  has  not  been  previously 
installed  on  a  Mitsubishi  MU-2B  series 
aircraft,  or  the  service  history  cannot  be     ' 
determined,  no  further  action  is  required. 

(3)  If  the  record  search  reveals  that  the  S/ 
N  of  the  currently  installed  propeller  hub 
arm  assembly  is  listed  in  Table  1  of  Hartzell 
Propeller  Inc.  ASB  No.  A186,  dated  January 
25, 1994.  or  the  propeller  hub  arm  assembly 
was  installed  previously  on  a  Mitsubishi 
MU-2B  series  aircraft,  remove  the  propeller 
hub  arm  assembly  in  accordance  with  the 
compliance  schedule  listed  in  paragraph  (b) 
of  this  AD,  and  inspect  and  rework  in 
accordance  with  the  requirements  of 
paragraph  (c)  of  this  AD. 

(b)  For  propeller  hub  arm  assemblies 
identified  in  paragraph  (a)(3)  of  this  AD, 
remove  from  service  in  accordance  with  the 
following  schedule: 
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Time  to  service  since  new  oo  the  effective  date  of  this  AD  (TSN)  or 
assemblies  that  have  experienced  a  blade  strike 


Compliance  required 


Greater  than  or  equal  to  3,000  hours  TSN  


Less  than  3.000  hours  TSN 


Regardless  of  TSN.  propeller  hub  arm  assemblies  that  have  experi- 
enced a  blade  strike  prior  to  the  effiective  date  of  this  AD.  See 
paragraph  (e)  of  this  AO  for  the  deHnitioo  of  blade  strike. 

Regardless  of  TSN,  prop>eller  hub  arm  assemblies  that  experience  a 
blade  strike  after  the  ^ectlve  date  of  this  AO.  See  paragraph  (e)  of 
this  AD  for  the  definition  of  a  blade  strike. 


Within  the  next  300  hours  time  In  service  (TIS).  the  next  scheduled 
overhaul,  or  24  calendar  months  after  the  effective  date  of  this 
AD.  whlchevef  occurs  first 

Prior  to  the  accumulation  of  3.300  hours  TSN,  the  next  scheduled 
overhaul,  or  24  calendar  months  after  the  effiective  date  of  this 
AD,  wiilchever  occurs  first 

Within  the  next  100  hours  TIS,  or  2  calendar  months  after  the  effec- 
tive date  of  this  AD,  whichever  occurs  first. 

Prior  to  further  Oight 


(c)  Remove  affected  propeller  bub  arm 
assemblies  from  the  aircraft  and  return  to 
Hartzell  Service  Center,  5465  West  State 
Route  185,  Piqua,  OH  45356-2634  USA, 
telephone  (513)  778—4205,  for  inspection  and 
6{>ecified  rework,  in  accordance  with  Hartzell 
Ftopeller  Inc  ASB  No.  A186,  dated  )anuary 
25,  1994. 

(d)  Reinstall  serviceable  propeller  hub  arm 
assemblies  that  had  the  hub  arm  bores 
inspected  and  reworked,  as  necessary,  pilot 
tubes  replaced,  and  were  marked  at  the  end 
of  the  hub  arm  assembly  S/N  with  a  suSlx 
letter  "M"  in  accordance  with  Hartzell 
Propeller  Inc  ASB  No.  A186.  dated  January 
25,  1994. 

(e)  A  blade  strike  is  defined  as  a  pro()eller 
having  any  blade  or  blades  that  have  been 
bent  beyond  serviceable  limits  in  accordance 
with  Hartzell  Prop>eller  Inc.  Service  Letter 
(SL)  6lS,  dated  December  10, 1993. 

(f)  The  "calendar  month"  compliance  time 
stated  in  this  AO  allows  the  performance  of 
the  required  action  prior  to  the  last  day  of  the 
month  in  which  compliance  is  required. 

Note:  For  example,  if  action  is  required  2 
calendar  months  trom  April  28, 1994,  the 
required  actions  are  to  be  performed  not  later 
than  )une  30,  1994. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

Note  2:  Although  Hartzell  Service  Center  is 
presently  the  only  FAA -approved  repair 
facility  authorized  to  conduct  the 
requirements  of  this  AD,  other  facilities  may 
be  authorized  through  the  alternative  method 
of  compliance  procedure  in  paragraph  (gj  of 
this  AO. 

(h|  Except  when  propeller  hub  arm 
assemblies  experience  a  blade  strike  after  the 
effective  date  of  this  AD,  special  flight 
permits  may  be  issued  in  accordance  with 
FAR  21.197  and  21.199  to  operate  the  aircraft 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 


(i)  The  removal,  inspection,  and  rework 
shall  be  done  In  accordance  with  the 
following  service  doomients: 


Document 
No. 

Pages 

Revision 

Date 

Hartzell 
ASB 
No. 

Aiee. 

1-6 

OriginBl  _. 

January 
25, 

1994. 

Total 
pages. 

5 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJieglster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  SI.  Copies  may  be  obtained 
from  Hartzell  Propeller  Inc.,  C>ne  Propeller 
Place,  Piqua,  OH  45356-2634.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington,  MA:  or 
at  the  Office  of  the  Federal  Register,  600 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(j)  This  amendment  becomes  effective  on 
February  28,  1994. 

Issued  in  Buriington,  Massachusetts,  on 
February  2.  1994. 
)ay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  94-3102  Filed  2-10-94;  8:45  am] 

BtLUNO  CODE  «*10-1)-P 


14CFRPart91 

[Docket  No.  27583;  Amendment  No.  91-237] 

Special  Visual  Flight  Rules  (SVFR); 
Denver,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  technical  amendment  to  the  Hnal 
rule  on  special  visual  flight  rules  that 
was  published  on  January  19,  1994  (59 
FR  2918).  This  technical  amendment 
substituted  the  word  "International"  for 
"Stapleton"  inadvertently  renaming  the 
Denver  International  Airport 


"International  International  Airport." 
This  action  corrects  the  description  to 
read  Denver  International  Airport. 

EFFECTIVE  DATES:  0701  UTC.  March  9. 
1994. 

FOR  FURTHER  INFOMNATION  CONTACT: 

Ms.  Ellen  Cnun,  Air  Traffic  Rules 
Branch,  (ATP-230).  Airspace-Rules  and 
Aeronautical  Information  Division,  600 
Independence  Avenue.  SW. 
Washington.  DC  20591.  telephone  (202) 
267-6783. 

SUPPLEMENTARY  INFOMllUTKM: 

History 

The  FAA  published  a  technical 
amendment  on  January  19.  1094  (59  FR 
2916)  intending  to  indicate  In  part  91. 
appendix  D,  sections  1  and  3  that  on 
March  9,  1994.  the  new  Denver 
Intematlooal  Airport  will  open, 
replacing  the  Stapleton  International 
Airport.  However,  the  FAA 
inadvertently  indicated  that  the  word 
"Stapleton"  should  be  replaced  with  the 
word  "International."  This  action 
corrects  the  description  in  these  two 
sections  to  read  "Denver,  CO  (Denver 
International  Airport)." 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  amendatory 
instruction  number  2  in  the  third 
column  on  page  2918  (59  FR  2918)  is 
corrected  to  read  as  follows; 

Appendix  D  to  Part  91  (Corrected) 

2.  Sections  1  and  3  of  appendix  D  are 
amended  at  the  "Denver,  CO"  entry  by 
replacing  the  word  "Stapleton"  wi\h  the 
word  "Denver." 

Issued  in  Washington.  DC.  on  February  4, 
1994. 
Willis  C.  Nelson, 

Assistant  Manager  for  Airspace  Rules  & 

Aeronautical  Information  Division. 

|FR  Doc.  94-3242  Filed  2-10-94;  8;45  ami 

WLUMQ  COOC  4»10-1)-M 
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14  CFR  Part  95 
[I^ocket  No.  27600] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  March  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Fhght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-S277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  BFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 


the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circxmistances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circim:istances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
■  effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  pubhc  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
pubUc  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 


under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  ^^ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC  on  February  7. 
1994. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC.  April  1.  1993: 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

PART  95— {AMENDED] 

Authority:  49  U.S.C.  1348, 1354.  and  1510; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12,  1983);  and  14  CFR  11.49(bK2). 

2.  Part  95  is  amended  to  read  as 
follows: 

BtLUNO  COOE  4t10-13-M 
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REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  &  CHANGEOVER  POINTS 


Special  Am*ndm«nt,  EffwcHv*  Morch  9.  1994,  or  by  NOTAM  on  CommlMionIng  of 

Donvor  Intomcrtlonal  Airport 

FROM  TO  MEA  FROM  fO 


195.6004  VOR  FEDERAL  AIRWAY  4 
it  AMCNOiO  TO  KAO  M  MRT 


•95.60«3  VOR  FEDERAL  AIRWAY  M 
It  AJKCNOfO  TO  KAO  IN  PART 


MCA 


RiMS.  WY  FIX 

BARGR,  CO  FK 

•nooo 

PUEttO  CO  VORTAC 

DRAKE.  CO  FK 

7600 

•10000 -MOCA 

DRAKE,  CO  FK 

COCORADO  SPRtNGl 

9000 

tARGR.  CO  Fa 

WKER.  CO  FK 

$400 

CO  VORTAC 

WIS£R,  CO  F« 

GCL  CO  VORTAC 

aooo 

GIU.  CO  VORTAC 

THURMAN,  CO  VORTAC 

7000 

195.6008  VOR  FEDERAL  AIRWAY  6 
It  AMENDED  TO  READ  IN  MRT 


n  AMENDED  TO  DELITE 

COLORADO  SPRINGS,  CO    «OWA,  CO  VORTAC 
VORTAC 


9700 


KREMMtING,  CO  VORTAC     "WttE  HIGM.  CO 

VORTAC 
M0300  -  MCA  MtlE  HK^  VORTAC.  W  8ND 
MILE  HIGH.  CO  VORTAC        HOYTT.  CO  FK 
MOVTT.  CO  FK  AKRON,  CO  VORTAC 


195.6019  VOR  FEDERAL  AIRWAY  19 

It  AMENDED  TO  KAO  M  ^ART 

PUEBLO,  CO  VORTAC  •COLORADO  SPRINGS. 

CO  VORTAC 
•10000  •  MCA  COtORAOO  SPRtNGS  VORTAC, 
NE  tNO 
COLORADO  SPRINGS.  CO     LUFSL  CO  FK 
VORTAC 


1&SQ0 


7600 
7000 


9500 


•JEFEL,  CO  FK 


LUFSE,  CO  FIX 

•10500  •  MRA 
-9500  •  MOCA 
JEFEL  CO  FIX 

•8500-  MRA 
-8500-  MOCA 
•LIMEX  CO  FK 

•16000  •  MCA  LIMEX  FOC  JW  BND 
GtLL  CO  VORTAC  CHEYENNE.  WY  VORTAC 


10000 

-10500 


MMEX.  CO  FK 


GILL  CO  VORTAC 


-16000 


7600 


6500 


195.6081  VOR  FEDERAL  AIRWAY  81 
It  AMENDED  TO  MAD  IN  ^ART 

PUEBLO,  CO  VORTAC  •COLORADO  SPRINGS, 

CO  VORTAC 
•10000  •  MCA  COLORADO  SPRINGS  VORTAC, 
NW  BNO 
COLORADO  SPRINGS.  CO     HOHUM.  CO  FIX 
VORTAC 

•10000  •  MOCA 
HOHUM.  CO  FK 
SlGNE,  CO  FK 

•8600-  MOCA 
JEFFCO,  CO  VOR/DME 
WISER.  CO  FK 


SlGNE.  CO  FK 
JEFFCO.  CO  VOR/DME 

WISER.  CO  FK 
CHEYENNE.  WY  VORTAC 


9500 


•13000 


9200 

•9200 

6000 
9000 


195.6085  VOR  FEDERAL  AIRWAY  85 
U  AMENDED  TO  READ  IN  PART 

FALCON.  CO  VORTAC  •HYGEN.  CO  F« 

•11300  •  MCA  HYGEN  FK.  NW  BNO 
HYGEN.  CO  FK  •ALLAN.  CO  FK 

•16000  •  MRA 

•15400  •  MCA  AUAN  FIX  NW  ftND 

-12600-  MOCA 
ALLAN.  CO  FK  LARAMIE.  WY  VORTAC 

LARAMIE.  WY  VORTAC  MEDICINE  BOW.  WY 

VORTAC 


195.6089  VOR  FEDERAL  AIRWAY  89 

n  AMENDED  tV  ADDiNO 


GILL  CO  VORTAC 
HAMER.  WY  FK 


WYFK 
CHEYENNE.  WY  VORTAC 


BLUE  MESA.  CO  VOR/ 

OME 


ROMIY.  CO  FK 

•17000-  MRA 
GORJE.  CO  FK 


ROMLY.  CO  FK 

NE  BNO 
SW  BNO 
•GORJE.  CO  FK 

•HOHUM'.  CO  FK 


6000 

•13500 


16000 
9400 


6000 
6500 


It  AMCNOEO  TO  OCLETE 

CHILT.  COFIX  •SILOW,  COFK  12000 

•11400  •  MCA  SB.OW  F?X.  S  BNO 

SILOW.  CO  FK  DENVER.  CO  VORTAC  10000 

DENVER.  CO  VORTAC  WENNY.  CO  FK  7300 

WENNY.  CO  FK  NUNNS.  CO  FK  •8000 

•7000  -  MOCA 

NUNNS,  CO  FK  CHEYENNE.  WY  VORTAC  6000 


195.6095  VOR  FEDERAL  AIRWAY  95 

It  AMENDED  TO  READ  IN  PART 


16200 
12000 
16200 

-17000 


•13100 
-16200 


MCA  HOHUM  FIX  S  BNO 
MOCA 
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FROM 


TO 


195.6095  VOR  FEDERAL  AIRWAY  95— 
Continued 


HOHUM.  CO  FIX 


FALCON.  CO  VOPTAC 


MEA 


9000 


FPOM 


TO 


MEA 


195.6148  VOR  FEDERAL  AIRWAY  1 
Continued 


BOftOfi.  CO  FIX 


THURMAN,  CO  VORTAC  7500 


It  AMENDED  TO  DCLETl 


BALOO.  CO  FIX 

BALIF.  CO  FIX 
TREES,  CO  FIX 


BALIF.  CO  FK  16200 

TREES.  CO  FIX  16300 

•CHILT.  CO  FIX 

SW  BND  16300 

NE  BND  13000 

•13200  ■  MCA  CHILT  FOC  SW  BND 

CHILT.  CO  FIX                         MONTH.  CO  FIX  11600 

MONTH.  CO  FIX                     FOLES,  CO  FIX  10200 

FOLES,  CO  FIX                        KIOWA.  CO  VORTAC  9000 

195.6101  VOR  FEDERAL  AIRWAY  101 
IS  AMENDED  TO  READ  IN  PART 

GILL.  CO  VORTAC  MBEL.  CO  FK  -10000 

•13400-  MCA  LIBEL  FIX.  W  BND 
-8900  •  MOCA 

195.6105  VOR  FEDERAL  AIRWAY  108 

IS  AMENDED  TO  READ  IN  PART 

RED  TABLE.  CO  VOR/DME     'COLORADO  SPRINGS.  16000 

CO  VORTAC 
•10400  ■  MCA  COLORADO  SPRINGS  VORTAC. 
W  BNO 
COLORADO  SPRINGS.  CO     ADANE.  CO  FIX  9500 

VORTAC 
ADANE.  CO  FIX  HUGO.  CO  VORTAC  9000 

195.6132  VOR  FEDERAL  AIRWAY  132 
IS  AMENDED  TO  READ  IN  PART 


CHEYENNE.  WY  VORTAC 
RAYME.  CO  FIX 


RAYME.  CO  FIX 
AKRON.  CO  VORTAC 


8500 

6600 


195.6134  VOR  FEDERAL  AIRWAY  134 
1$  AMENDED  TO  READ  IN  PART 


HERLS.  CO  F0( 

•1&500-  MRA 
FUNDS.  CO  Fix 
BREWS.  CO  FIX 


•FUNDS.  CO  FIX 


BREWS.  CO  FIX 
•FALCON.  CO  VORTAC 

W  BND 

E  BND 
•11600  -  MCA  FALCON  VORTAC.  W  BNO 

§95.6148  VOR  FEDERAL  AIRWAY  148 
IS  AMENDED  TO  READ  IN  PART 


16000 

16500 

16500 
10000 


FALCON.  CO  VORTAC 
•8500  •  MRA 

LIMEX.  CO  FIX 

•9000-  MRA 


•LIMEX  CO  FIX 
•BOROR.  CO  FIX 


8500 
7500 


195.6160  VOR  FEDERAL  AIRWAY  160 
»  AMENDCO  TO  KAO  IN  PART 

•BLUE  MESA.  CO  VOR/  -MURFE.  CO  FIX  16200 

DME 

•12900  •  MCA  BLUE  MESA  VOR/DME,  NE  BND 
-16600  -  MRA 


MURFE.  CO  FIX 

•15600  -  MRA 
-14400  •  MOCA 

LARKS.  CO  FK 

•13000  •  MOCA 

•SIGNE.  CO  FK 


1ARKS.  CO  FK 


SIGNE,  CO  FK 
FALCON.  CO  VORTAC 


•11800  -  MCA  SIGNE  FK.  SW  BND 


FALCON.  CO  VORTAC 
WITNE.  CO  FK 

•7200  -  MOCA 
SAYGE,  CO  FK 

•6800  -  MOCA 
TUMBL.  CO  FK 

•6800  -  MOCA 


WITNE.  CO  FK 
SAYGE.  CO  FK 

TUMBL.  CO  FK 

SIDNEY.  NE  VORTAC 


-15000 

•14400 

8600 

8000 
•8000 

•8000 

•8000 


195.6207  VOR  FEDERAL  AIRWAY 
M  AMENDED  TO  OELETl 

DENVER.  CO  VORTAC  GILL.  CO  VORTAC 

195.6220  VOR  FEDERAL  AIRWAY 

IS  AMENDED  TO  READ  IN  PART 

KREMMLING.  CO  VORTAC     •HYGEN.  CO  FK 
•1 7000  •  MCA  HYGEN  FIX  SW  BND 
-15600  •  MOCA 

HYGEN.  CO  FK  NIWOT,  CO  FK 

NE  BND 
SW  BND 

NIWOT,  CO  FK  GILL.  CO  VORTAC 

NE  BNO 
SW  BND 

GILL,  CO  VORTAC  AKRON,  CO  VORTAC 

195.6263  VOR  FEDERAL  AIRWAY 
IS  AMENDED  TO  READ  IN  PART 


207 


7000 


220 


-17000 


9000 

12500 

7400 

10000 

7000 


263 


HUGO.  CO  VORTAC 
•8500  -  MRA 

LIMEX  CO  FK 


•LIMEX  CO  FK 
AKRON.  CO  VORTAC 


8900 

7000 


§95.6328  VOR  FEDERAL  AIRWAY  328 

IS  AMENDED  TO  READ  IN  PART 

KREMMLING,  CO  VORTAC     *SKEED,  CO  FK  -16500 

•16500  -  MRA 

-15600  •  MOCA 
SKEED,  CO  FK  •POWDR.  CO  FK  14500 

•15600  •  MRA 
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FROM 


TO 


MEA 


195.6328  VOR  FEDERAL  AIRWAY  32ft— 
Continued 


POWDR.  CO  RX 


MILE  HIGH,  CO  VORTAC       14000 


195.6356  VOR  FEDERAL  AIRWAY  356 
M  AMENDCD  IV  AOOINO 


RED  TABLE.  CO  VOR/OME 

FISTR.  CO  FIX 

NE  BND 

1S200 

SW  BNO 

14000 

FISTR,  CO  FIX 

FIDLE.  CO  FIX 

15300 

FlDli.  CO  FIX 

ELORE,  CO  FIX 

•16500 

•15600  •  MOCA 

•ELORE.  CO  FIX 

MILE  HIGH.  CO  VORTAC 

7800 

•12400  •  MCA  ELORE  FDC  W  BND 


IS  AMENDED  TO  DELETE 


FROM 


TO 


I95.63S3  VOR  FEDERAL  AIRWAY  333 
H  DELETED 


DENVER.  CO  VORTAC 
BVERS.  CO  FIX 


BYERS.  CO  FK 
AKRON.  CO  VORTAC 


MEA 


8000 

7900 


•95.6369  VOR  FEDERAL  AIRWAY  339 
n  AMENDED  BY  ADDINO 


PUEBLO,  CO  VORTAC 
DRAKE,  CO  FK 


DRAKE.  CO  FIX 
FALCON.  CO  VORTAC 


7600 
9000 


CHEYENNE.  WY  VORTAC 
GiLL  CO  VORTAC 


MIlE  HIGH,  CO  VORTAC 

GILL,  CO  VORTAC 

8500 

NIWOT,  CO  FIX 

WlGGl,  CO  FIX 

7500 

•95.6575  VOR  FEDERAL  AIRWAY  675 
IB  AMENDED  BY  ADOtNO 


NIWOT,  CO  FIX  8000 

LARAMIE.  WY  VORTAC  11300 


195.6361  VOR  FEDERAL  AIRWAY  361 
tt  AMENDED  TO  READ  IN  PART 

KREMMLING.  CO  VORTAC     'ALLAN.  CO  FIX  15200 

•16000  •  MRA 
ALLAN,  CO  FIX  •BARGR.  CO  FIX  15000 

•11700  •  MCA  BARGR  FIX  SW  BND 
BARGR.  CO  FIX  CHEYENNE.  WY  VORTAC         9000 

195.6366  VOR  FEDERAL  AIRWAY  366 

IS  AMENDED  TO  READ  IN  PART 


tt  AMENDED  TO  DELETE 


DENVER.  CO  VORTAC 
Gia.  CO  VORTAC 
NUNNS.  CO  FIX 
KYOTE.  CO  FIX 


GILL.  CO  VORTAC  7000 

NUNNS.  CO  FK  7000 

KYOTE.  CO  FIX  9000 

RAMMS.  CO  FIX  10000 


§95.6593  VOR  FEDERAL  AIRWAY  693 
IS  DELETED 


PUEBLO.  CO  VORTAC 

HANKO.  CO  FIX 

8900 

HUGO.  CO  VORTAC 

•OUAIL,  CO  FIX 

8500 

HANKO.  CO  FIX 

•AUORY.  CO  FIX 

9000 

•9500  •  MRA 

•9500-  MRA 

OUAIL.  CO  FIX 

•JEFEL,  CO  FIX 

6500 

AUORY.  CO  FIX 

DENVER.  CO  VORTAC 

9500 

•10500  •  MRA 

JEFEl.  CO  FIX 

FALCON.  CO  VORTAC 

8500 
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WOM 

195.7010  JET  ROUTE  NO.  10 


BLUE  MESA,  CO  VOR/DME 
FALCON,  CO  VORTAC 


TO 


H  AMENDID  TO  KAO  IN  PART 


FALCON,  CO  VORTAC 
NORTH  PLAHE,  NE  VORTAC 


MEA 


MAA 


16000       45000 
16000       45000 


195.7013  JET  ROUTE  NO.  13 


ALAMOSA.  CO  VORTAC 
FALCON,  CO  VORTAC 


It  AMENDED  TO  READ  IN  PART 

FALCON,  CO  VORTAC 
CHEYENNE,  WY  VORTAC 


23000       45000 
18000       45000 


§95.7017  jn  ROUTE  NO.  17 


PUEBLO.  CO  VORTAC 
FALCON.  CO  VORTAC 
CHEYENNE,  WY  VORTAC 


It  AMENDED  TO  READ  IN  PART 

FALCON,  CO  VORTAC    ^ 
CHEYENNE.  WY  VORTAC 
RAPID  CITY,  SD  VORTAC 


18000  45000 
18000  45000 
18000       45000 


195.7020  JET  ROUTE  NO.  20 


It  AMENDED  TO  READ  IN  PART 

ROCK  SPRINGS.  WY  VORTAC  FALCON.  CO  VORTAC 

#MEA  IS  ESTABLISHED  WITH  A  GAP  IN  NAVIGATION  SIGNAL  COVERAGE. 
FALCON.  CO  VORTAC  HUGO.  CO  VORTAC 

HUGO.  CO  VORTAC  LAMAR,  CO  VORTAC 


#22000       45000 

18000       45000 
18000       45000 


195.7044  JET  ROUTE  NO.  44 


ALAMOSA,  CO  VORTAC 
FALCON,  CO  VORTAC 


It  AMENDED  TO  READ  IN  PART 

FALCON.  CO  VORTAC 
MC  COOK,  NE  VOR/DME 


23000       45000 
18000       45000 


SHREW.  CO  FIX 


IS  AMENDED  TO  DELETE 

DENVER,  CO  VORTAC 


18000       45000 


§95.7052  JET  ROUTE  NO.  52 


It  AMENDED  TO  READ  IN  PART 

ROCK  SPRINGS.  WY  VORTAC  FALCON.  CO  VORTAC 

#MEA  IS  ESTABLISHED  WITH  A  GAP  IN  NAVIGATION  SIGNAL  COVERAGE. 
FALCON,  CO  VORTAC  ^  -HUGO,  CO  VORTAC 

HUGO,  CO  VORTAC  LAMAR,  CO  VORTAC 


#22000   45000 


18000   45000 
18000   45000 
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FROM 
1957054  JET  ROUTE  NO.  64 


POCATELLO.  ID  VORTAC 
CHEROKEE,  WY  VORTAC 


TO 


n  AMENDED  lY  AOOiNe 


CHEROKEE,  WY  VORTAC 
LARAMIE,  WY  VORTAC 


MEA 


25000       45000 
18000       45000 


195.7056  JET  ROUTE  NO.  56 


HAYDEN,  CO  VOR/DME 
RIDJE,  CO  FIX 


H  AMENDED  TO  KAO  IN  fAKT 

RIDJE,  CO  FIX 
FALCON,  CO  VORTAC 


18000       45000 
18000       45000 


195.7060  JET  ROUTE  NO.  60 


IS  AMENDED  TO  READ  IN  PART 


RED  TABLE.  CO  VOR/DME 
MILE  HIGH.  CO  VORTAC 


MILE  HIGH,  CO  VORTAC 
HAYES  CENTER.  NE  VORTAC 


18000       45000 
leOOO       45000 


{95.7080  JET  ROUTE  NO.  80 


IS  AMENDED  TO  READ  IN  PART 


RED  TA3LE.  CO  VOR/DME 
FALCON.  CO  VORTAC 


FALCON.  CO  VORTAC 
GOODLAND.  KS  VORTAC 


18000       45000 
18000       45000 


S95.7114  JET  ROUTE  NO.  114 


IS  AMENDED  TO  READ  IN  PART 


MILE  HIGH.  CO  VORTAC 
SIDNEY,  NE  VORTAC 


SIDNEY.  NE  VORTAC 
O  NEILL.  NE  VORTAC 


18000       45000 

23000       45000 


495.7116  JET  ROUTE  NO.  116 


■MEEKER,  CO  VORTAC 


IS  AMENDED  TO  READ  IN  PART 
FALCON.  CO  VORTAC 


20000       45000 


195.7128  JET  ROUTE  NO.  128 


IS  AMENDED  TO  READ  IN  PART 


BLUE  MESA,  CO  VOR/DME 
FALCON.  CO  VORTAC 


FALCON.  CO  VORTAC 
HAYES  CENTER,  NE  VORTAC 


18000       45000 
18000       45000 


§95.7130  JET  ROUTE  NO.  130 


IS  AMENDED  TO  DELETE 

5 
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FROM                                                                               TO                                                                   MEA 

MAA 

195.7130  JET  ROUTE  NO.  130— Continued 

WILSON  CREEK.  NV  VORTAC                            GRAND  JUNCTION,  CO  VORTAC                 IflCXX) 
GRAND  JUNCTION,  CO  VORTAC                      BACCA.  CO  FIX                                              18000 
BACCA,  CO  FIX                                                  CATEL.  CO  FIX                                               2(f>000 
CATEL  CO  FIX                                                  DENVER,  CO  VORTAC                                  18000 
DENVER,  CO  VORTAC                                       MC  COOK.  NE  VOR/DME                              18000 

45000 
46000 

45000 
45000 

41000 

195.7154  Jn  ROUTE  NO.  154 

II  AMENDED  IV  AOOINO 

ROCK  SPRINGS.  WY  VORTAC                            MILE  HIGH.  CO  VORTAC                             #21000 

45000 

#MEA  IS  ESTABLISHED  WITH  A  GAP  IN  NAVIGATION  SIGNAL  COVERAGE. 

MILE  HIGH.  CO  VORTAC                                    GARDEN  CITY,  KS  VORTAC                            21000 

45000 

195.7157  JET  ROUTE  NO.  157 

■ 

IS  AMENDED  IV  ADDING 

MYTON.  UT  VORTAC                                           LARAMIE,  WY  VORTAC                                 #23000 

45000 

#MEA  IS  ESTABLISHED  WITH  A  GAP  IN  NAVIGATION  SIGNAL  COVERAGE. 

IS  AMENDED  TO  READ  IN  ^ART 

LARAMIE,  WY  VORTAC                                       SCOnSBLUFF,  NE  VORTAC                             18000 

45000 

195.7168  JET  ROUTE  NO.  168 

IS  AMENDED  TO  DELHE 

LAMAR.  CO  VORTAC                                         HUGO,  CO  VORTAC                                      18000 
HUGO.  CO  VORTAC                                         KIOWA,  CO  VORTAC                                    18000 

45000 

45000 

§95.7170  JET  ROUTE  NO.  170 

IS  AMENDED  TO  DELETE 

MEDICINE  BOW,  WY  VORTAC                           DENVER.  CO  VORTAC                                    18000 

46000 

195.7171  JET  ROUTE  NO.  171 

a  AMENDED  TO  DCISTI 

HUGO.  CO  VORTAC                                          KIOWA,  CO  VORTAC                                     18000 

46000 

6 

- 

f 

'-a 
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FROM 

195.7172  JET  ROUTE  NO.  172 

KEANN.  CO  FIX 


TO 

It  DELETED 

SIDNEY.  NE  VORTAC 


MEA  MAA 


I 


•■a' 


18000       45000 
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§95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 


AIRWAY  SEGMENT 


CHANGEOVER  POtNTS 


FROM 


BLUE  MESA,  CO  VOR/DME 


GILL  CO  VORTAC 


TO 

V-95 
It  AMENO£D  lY  AOOINO 

FALCON,  CO  VORTAC 

It  AMENDED  lY  AOOINO 

HAYDEN.  CO  VOR/DME 


DISTANCE 


FROM 


77 


BLUE  MESA 


71 


GILL 
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§95.8005  JET  ROUTES  CHANGEOVER  POINTS 


AmWAV  SEGMENT 


FROM 


BLUE  MESA,  CO  VOR/DME 


CHEYENNE,  WY  VORTAC 


TO 

J-10 

It  AMEND60  lY  AOOINO 
FALCON,  CO  VORTAC 

J-17 

It  AMENDED  lY  AOOINO 

RAPID  CITY.  SD  VORTAC 

J-44 

It  AMENDED  TO  READ  IN  PART 

MC  COOK,  NE  VOR/DME 
J-56 

IS  AMENDED  IV  ADDINO 


HAYDEN.  CO  VOR/DME  FALCON,  CO  VORTAC 

#  USE  THE  GILL  (GLL)  VORTAC  FROM  THE  COP  TO 
THE  RIDJE  INT 


FALCON,  CO  VORTAC 


CHANGEOVER  POINTS 


DISTANCE 


50 


90 


90 


«55 


FROM 


BLUE  MESA 


CHEYENNE 


FALCON 


HAYDEN 


RED  TABLE,  CO  VOR/DME 


MEEKER,  CO  VORTAC 


BLUE  MESA,  CO  VOR/DME 


J-60 
It  AMENDED  lY  ADDINO 
MILE  HIGH,  CO  VORTAC 

j-n6 

It  AMENDED  IV  ADDINO 
FALCON.  CO  VORTAC 

J-128 

IS  AMENDED  lY  ADDINO 

FALCON,  CO  VORTAC 


39 


60 


50 


RED  TABLE 


MEEKER 


BLUE  MESA 
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JET  ROUTES  CHANGEOVER  POINTS-CONT'D. 


J-154 


It  AMENDED  lY  ADDING 

ROCK  SPRINGS,  WY  VORTAC         MILE  HIGH,  CO  VORTAC 
#  USE  THE  GILL  (GLL)  VORTAC  FROM  THE  COP  TO 
THE  AUTIM  FIX 


#104 


ROCK  SPRINGS 


MYTON,  UT  VORTAC 


1 


J-157 

1$  AMENDED  lY  ADDING 
LARAMIE,  WY  VORTAC 


112 


MYTON 


10 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  42 

[AG  Order  No.  1843-04] 

NoridiscriminatJon  on  The  Basis  of  Age 
in  Federally  Assisted  Programs — 
implementation  of  The  Age 
Discrimination  Act  of  1975 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  implements 
the  Age  Discrimination  Act  of  1975,  as 
amended  (Act),  with  regard  to  programs 
receiving  federal  fmancial  assistance 
from  the  Department  of  Justice 
(Department). 

The  Act  prohibits,  subject  to  certain 
exceptions,  discrimination  on  the  basis 
of  age  in  federally  assisted  programs. 
The  Act  requires  each  federal  agency 
that  extends  financial  assistance  to  issue 
an  implementing  regulation.  Also, 
pursuant  to  the  Act,  the  Secretary  of 
Mealth  and  Human  Ser\'ices  (HHS)  has 
issued  a  general  regulation  to  guide 
federal  agencies  regarding  their 
implementation  of  the  Act.  This 
regulation  is  based  upon  the  HHS 
general  regulation. 
EFFECTIVE  DATE:  February  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  B.  Oneglia,  Chief,  Coordination 
and  Review  Section,  Civil  Rights 
Division,  Department  of  Justice, 
Washington,  DC  20530;  (202)  307-2222 
(Voice)  or  (202)  307-7678  (TDD).  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

General 

The  Age  Discrimination  Act  of  1975, 
as  amended  (42  U.S.C.  6101-6107), 
covers  such  practices  as  the  way  in 
which  recipients  of  Federal  financial 
assistance  provide  benefits  and  services. 
The  Act  does  not  apply  to  employment 
practices,  except  in  regard  to  certain 
programs  funded  under  the  Job  Training 
Partnership  Act,  as  amended  (29  U.S.C. 
1501-1791J). 

Unlike  the  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended 
(29  U.S.C.  621-634),  the  basic  coverage 
of  which  is  limited  to  persons  who  are 
at  least  40  years  of  age,  the  Age 
Discrimination  Act  applies  to  any  kind 
of  age  distinction.  That  is,  the  present 
Act  applies  to  age-related  practices 
affecting  children,  elderly  persons,  or 
any  other  persons. 

This  regulation  applies  to  programs  or 
activities  receiving  financial  assistance 
from  the  Department  of  Justice.  The 
largest  amount  of  such  assistance  is 
administered  by  the  Office  of  Justice 


Programs  (OJP),  which  provides  staff 
support  toand  coordinates  the  activities 
of  the  National  Institute  of  Justice,  the 
Bureau  of  Justice  Statistics,  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  and  the  Bureau  of  Justice 
Assistance.  The  Office  of  Justice 
Programs  includes  the  Office  for  Victims 
of  Crime.  Other  parts  of  the  Department 
that  extend  such  assistance  are  the 
Federal  Bureau  of  Investigation,  the 
Bureau  of  Prisons,  the  Drug 
Enforcement  Administration,  the 
National  Institute  of  Corrections,  the 
Community  Relations  Service,  the  U.S. 
Parole  Commission,  the  Immigration 
and  Naturalization  Service,  and  the  U.S. 
Marshals  Service.  See  Appendix  A  to 
subpart  C  of  28  CFR  part  42  for  a  list  of 
the  Department's  financial  assistance 
programs  to  which  this  subpart  is 
applicable. 

This  regulation  covers  federally 
assisted  programs  or  activities  in  the 
same  manner  as  other  civil  rights 
authorities,  such  as  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d- 
2000d-4a),  title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20 
U.S.C.  1681-1687),  and  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794). 

Standards  for  Determining  Age 
Discrimination 

The  Act  sets  forth  a  general 
prohibition  against  age  discrimination 
in  federally  assisted  programs,  but  the 
prohibition  is  subject  to  three 
exceptions.  The  general  regulation  of 
the  Secretary'  of  HHS  deals  with  the 
nature  of  the  exceptions  (45  CFR  part 
90).  This  regulation  (§§42.711-42.736) 
follows  the  substance  of  the  HHS 
general  regulation. 

Compliance  Procedures 

Section  42.731  of  the  regulation, 
which  deals  with  the  handling  of 
complaints,  is  based  upon  the 
applicable  provision  of  the  HHS  general 
regulation  (45  CFR  90.43(c)).  Section 
42.731(b)  of  the  regulation  states  that  a 
complaint  may  be  filed  by  an 
"aggrieved"  person.  Section  42.731(a) 
makes  clear  that  this  limitation  is  not 
intended  to  prevent  any  person  who  has 
information  regarding  a  possible 
violation  of  this  regulation  from 
providing  the  information  to  the 
Department. 

Complaints  should  be  sent  to  the 
component  within  the  Department  that 
is  responsible  for  the  provision  of 
financial  assistance  to  the  program  or 
activity  in  which  discrimination  is 
alleged.  Complaints  about  programs  or 
activities  receiving  financial  assistance 
from  op  (including  offices  coordinated 


by  OJP)  should  be  directed  to:  Director. 
Office  of  Civil  Rights  Compliance, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  633  Indiana 
Avenue.  NW..  Room  1254-B, 
Washington,  DC  20531. 

Upon  receipt  of  a  complaint,  the 
Department  will  refer  it  to  the  Federal 
Mediation  and  Conciliation  Service  for 
mediation.  If  the  complaint  is  not 
resolved  after  mediation,  the 
Department  shall  promptly  investigate 
it. 

With  regard  to  means  of  enforcement 
by  the  Department,  the  provisions  of  the 
Act  are  similar  to  those  of  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-2000d-4a),  in  that  the  basis 
means  of  enforcement  are  (1)  An 
administrative  proceeding  to  terminate 
federal  financial  assistance  or  (2)  a 
lawsuit  by  the  Department  of  enjoin 
discriminatory  practices.  In  addition, 
the  Act  expressly  authorizes  lawsuits  by 
private  parties  who  have  exhausted 
their  administrative  remedies. 

Under  §42. 733(b)(2)  of  this 
regulation,  a  final  decision  terminating 
OJP  grants  to  a  recipient  may  be  made 
by  the  Assistant  Attorney  General,  OP, 
rather  than  by  the  Attorney  General. 
This  provision  is  consistent  with  the 
responsibility  of  the  Assistant  Attorney 
General,  OP,  under  the 
nondiscrimination  provision  of  the 
Justice  System  Improvement  Act,  as 
amended  (42  U.S.C.  3789d(c)). 

Effective  Date  of  Prohibitions 

HHS  has  taken  the  position  that  the 
Act's  prohibitions  became  effective  on 
July  1 .  1979.  See  section  304(a)(5)  of  the 
Act,  as  amended  (42  U.S.C.  6103(a)(5)). 
The  Department  of  Justice  will 
investigate  complaints  of  alleged 
discrimination  that  occurred  on  or  after 
July  1.  1979,  the  effective  date  of  the 
Age  Discrimination  Act,  and  prior  to  the 
effective  date  of  this  regulation,  to  the 
extent  that  those  complaints  charge 
violations  of  the  statute  that  do  not 
require  for  their  resolution  the 
interpretive  language  of  this  regulation. 

Rulemaking  History 

On  May  19,  1980,  the  Department  of 
Justice  published  its  proposed 
regulation  implementing  the  Act  (45  FR 
32710).  We  received  written  comments 
from  two  members  of  the  public;  these 
comments  related  to  the  proposed 
section  on  self-evaluation  (which  is 
discussed  below).  We  also  received 
comments  from  HHS. 

Because  of  extended  delays  in  the 
interagency  review  process,  it  has  been 
necessary  to  review  the  regulation  in  its 
entirety  to  revise  and  update  if.  The 
substance  of  the  final  regulation  is 
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essentially  the  same  as  the  proposed 
regulatioa.  Differences  include  the 
following: 

The  proposed  rule  indicated  that  it 
would  be  placed  in  subpart  H  of  part  42 
of  title  28  of  the  Code  of  Federal 
Regulations  and  that  sections  would  be 
numbered  28  CFR  42.600-42.636. 
Ehiring  the  intervening  years  another 
regulation  was  designated  subpart  H  of 
part  42  of  title  28  of  the  Code  of  Federal 
Regulations.  Accordingly,  the  final  rule 
is  added  as  subpart  1  ot  part  42  of  title 
28  of  the  Code  of  Federal  Regulations 
and  the  sections  are  numbered  28  CFR 
42.700-42.736. 

Reference  in  the  Act  to  the 
Comprehensive  Employment  and 
Training  Act  was  substituted  for 
reference  to  the  Job  Training  Partnership 
Act  of  1982.  See  29  U.S.C.  1592.  This 
change  is  reflected  in  §  42.701(b)  of  the 
final  regulation. 

Components  of  the  Department 
providing  federal  financial  assistance 
nave  changed  since  the  proposed  rule 
was  published.  There  is  no  longer  a  Law 
Enforcement  Assistance  Administration. 
The  OJP,  which  includes  the  Office  of 
Victims  of  Crime,  and  which 
coordinates  the  activities  of  the  National 
Institute  of  Justice,  the  Bureau  of  Justice 
Statistics,  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  and  the 
Bureau  of  Justice  Assistance,  is  now  the 
major  component  of  the  Department 
through  which  financial  assisteuice  is 
provided  to  recipients.  This  change  is 
reflected  in  the  final  regulation. 

In  a  number  of  instances  in  which  the 
proposed  regulation  referred  to 
"federally  assisted  programlsj"  the  final 
regulation  refers  to  "program[sl  or 
activitliesl"  in  order  to  track  completely 
the  statutory  language.  In  addition, 
several  provisions  have  been  revised  to 
incorporate  a  reference  to  the  recipient's 
"federally  assisted  program  or  activity" 
to  clarify  the  scope  of  coverage  as 
reflecting  the  language  of  the  statute. 
The  definition  section  now  includes  the 
definition  of  "program  or  activity"  as 
provided  in  the  Civil  Rights  Restoration 
Act  of  1987  (see  42  U.S.C.  2000d-4a). 

The  definition  of  "Secretary," 
§  42.702,  has  been  amended  to  refer  to 
the  Secretary  of  Health  and  Human 
Services,  rather  than  to  the  Secretary  of 
Health.  Education,  and  Welfare. 

The  examples  that  had  been  presented 
in  the  proposed  regulation  in  proposed 
§§  42.611-42.613  [cf.  final  rule. 
§§  42.71 1-42.713)  have  been  deleted. 
Upon  review  it  was  determined  that  the 
examples  did  not  enhance  an 
understanding  of  the  general  principles 
articulated  in  those  sections. 

In  response  to  HHS's  objection  to  the 
absence  of  a  provision  pertaining  to 


special  benefits  for  children  and  elderiy 
persons,  the  final  rule  includes  such  a 
provision  in  §  42.714.  This  section  is 
derived  from  the  HHS  regulation 
Implementing  the  Act  in  HHS's  own 
financial  assistance  programs  (45  CFR 
90.49(c)). 

Pro|X>sed  §  42.622,  which  would  have 
required  recipients  to  prepare  a  written 
self-evaluation  of  their  compliance  with 
the  regulation,  has  been  modified  in 
§  42.722  to  follow  the  provisions  of 
HHS's  regulation  for  HHS-assisted 
programs  (45  CFR  91.33). 

A  new  §  42.725  has  been  added  that 
establishes  the  obligation  of  recipients 
to  execute  written  assurances,  as 
specified  by  the  Department,  that  the 
recipient  will  comply  with  the  subpart 
in  its  federally  assisted  programs  and 
activities. 

Prop)osed  §  42.631  has  been  amended 
in  final  §42.731,by  addition  of  a  new 
subsection  (a),  to  make  clear  that  any 
person  who  has  information  regarding  a 
possible  violation  of  this  regulation  may 
provide  the  information  to  the 
Department. 

Proposed  §  42.631(c)  has  been  revised 
in  final  §  42.731(d).  Section  42.731(d) 
continues  to  state  that  complainants  and 
recipients  may  request  information  from 
the  Department  concerning  the 
complaint  process,  but  the  reference  to 
"assistance"  has  been  deleted  to  prevent 
a  misunderstanding  about  the 
Department's  role. 

Proposed  §  42.631(d)(2).  which  deals 
with  the  mediation  process,  has  been 
modified  in  final  §42. 731(e)(2)  to 
conform  to  the  general  regulation  of 
HHS  (45  CFR  90.43(c)(3)(ii)). 

The  Dep>artment  has  added  an 
appendix  (Appendix  A)  that  provides  a 
cross-reference  to  federal  financial 
assistance  administered  by  the 
Department  to  which  this  subpart 
applies. 

In  addition,  pursuant  to  the  HHS 
general  regulations  (45  CFR  90.31(0). 
the  Department  has  added  an  appendix 
(Appendix  B)  that  describes  age 
distinctions  provided  in  federal  statutes 
or  Department  regulations  affecting 
financial  assistance  administered  by  the 
Department. 

Regulatory  Analysis 

In  accordance  with  5  U.S.C  605(b), 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  considered  to  be  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291,  nor  does  that  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 


in  accordance  with  section  6  of  E.O. 
12612. 

List  of  Subjects  in  28  CFR  Part  42 

Administrative  practice  and 
procedure.  Age  discrimination.  Blind, 
Buildings  and  facilities.  Civil  rights. 
Employment.  Equal  educational 
opportunity,  Equal  employment 
opportunity.  Government  employees. 
Grant  programs.  Disabled.  Religious 
discrimination.  Sex  discrimination. 

Dated:  )anuary  31. 1994. 

Accordingly,  part  42  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  subpart  I  to  read  as  follows: 
Janet  Reno, 
Attorney  General. 

PART  42— NONDISCRIMINATION: 
EQUAL  EMPLOYMENT  OPPORTUNITY; 
POLICIES  AND  PROCEDURES 

Subpart  I — Nondiscrimination  on  tt>e  Basis 
of  Ag«  in  Federatly  Assisted  Programs  and 
Activities;  Impienwntatlon  of  tb«  Age 
Discrimination  Act  of  1 975 

Sec. 

General  Provisions 

42.700  Purpose. 

42.701  Application. 

42.702  Definitions. 
42.703-42.709    IReservcd] 

Standards  for  Determining  Age 
Discrimination 

42.710  General  prohibltioa. 

42.711  Exception:  authorized  by  law. 

42.712  Exception;  normal  operation  or 
statutory  objective. 

42.713  Exception;  reasonable  factors  other 
than  age. 

42.714  Special  benefits. 

42.715  Burdenof  proof  regarding 
exceptions. 

42.716-42.719    (Reserved) 

Duties  of  Recipients 

42.720  General  responsibility. 

42.721  ^4otic8  to  Bubrecipients. 

42.722  Recipient  assessment  of  age 
distinctions. 

42.723  Compliance  information. 

42.724  Remedial  and  affirmative  action. 

42.725  Assurance  of  compliance. 
42.72&-42.729    |Reserved| 

Compliance  Procedures 

42.730  Compliance  reviews. 

42.731  Complaints. 

42.732  Prohibition  against  Intimidation. 

42.733  Enforcement  procedures. 

42.734  Alternative  funding. 

42.735  Judicial  review. 

42.736  Private  lawsuits. 
42.737-42.799    (Reserved) 
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Appendix  A  to  Subpart  I  of  Part  42 — Federal 
Financial  Assistance  Administered  by 
the  Department  of  Justice  to  Which  This 
Subpart  Applies 

Appendix  B  to  Subjjart  I  of  Part  42 — Age 
Distinctions  in  Federal  Statutes  or 
Regulations  A^ecting  Financial 
Assistance  Administered  by  the 
Department  of  Justice 

Subpart  I — Nondiscrimination  on  the 
Basis  of  Age  In  Federally  Assisted 
Programs  and  Activities; 
Implementation  of  the  Age 
Discrimination  Act  of  1975 

Authority:  42  U.S.C.  6103(a)(4);  45  CFR 
Part  90. 

General  Provisions 

§  42.700    Purpose. 

(a)  This  subpart  implements  the  Age 
Discrimination  Act  of  1975.  as  amended 
(42  U.S.C.  5101-6107)  (Act).  Subject  to 
certain  exceptions,  the  Act  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  federal 
Hnancial  assistance. 

(b)  The  Secretary  of  Health  and 
Human  Services  has  issued  a  general 
regulation  (45  CFR  Fart  90)  to  guide 
other  federal  agencies  regarding 
implementation  of  the  Act.  This  subpart 
is  generally  based  upon  that  general 
regulation. 

§42.701    Application. 

(a)  This  subpart  applies  to  each 
program  or  activity  that  receives  federal 
finarxial  assistance  from  the 
Department  of  Justice. 

(b)  This  subpart  does  not  apply  to 
employment  practices,  except  to  those 
occurring  in  programs  that  receive 
federal  financial  assistance  under  the 
Job  Training  Partnership  Act. 

$42.72    Definitions. 

As  used  in  this  subpart,  the  term: 

Act  means  the  Age  Discrimination  Act 
of  1975,  as  amended.  42  U.S.C.  6101- 
6107. 

Action  means  any  act,  activity,  policy, 
rule,  standard,  or  method  of 
administration;  or  the  use  of  any  poHcy, 
rule,  standard,  or  method  of 
administration. 

Age  distinction  means  any  action 
using  age  or  an  age-related  term. 

Age-related  tenn  means  a  term  that 
necessarily  implies  a  particular  age  or 
range  of  ages  (e.g.,  "youth,"  "juvenile," 
"adult,"  "older  persons,"  but  not 
"student"). 

Department  means  the  Department  of 
Justice. 

Federal  financial  assistance  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 


insurance  or  guaranty),  or  any  other 
arrangement  by  which  the  Department 
provides  assistance  in  the  form  of: 

(1)  Funds; 

(2)  Services  of  federal  personnel;  or 

(3)  Real  or  personal  property  or  any 
interest  in  or  use  of  such  property, 
including — 

(1)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
federal  share  of  its  fair  market  value  is 
not  returned  to  the  federal  goverrunent. 

FMCS  means  the  Federal  Mediation 
and  Conciliation  Service. 

0}P  means  the  Office  of  Justice 
Programs.  OJP  coordinates  the  work  of 
the  Bureau  of  Justice  Assistance,  the 
National  Institute  of  Justice,  the  Bureau 
of  Justice  Statistics,  and  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention;  OJP  includes  the  Office  for 
Victims  of  Crime. 

Program  or  activity  means  all  of  the 
operations  of — 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentaUty  of  a  state  or  of  a  local 
government; 

(ii)  The  entity  of  such  state  and  local 
goverrunent  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  state  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  cases  of 
assistance  to  a  state  or  local  government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  198(a)(10)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965.  20  U.S.C.  2891(12)),  system 
of  vocational  education,  or  other  school 
system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  If  such  entity  is  principally 
engaged  in  the  business  of  providing 
education,  health  care,  housing,  social 
services,  or  parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (1).  (2), 


or  (3)  of  this  definition,  any  part  of 
which  is  extended  federal  financial 
assistance. 

Recipient  means  any  state  or  political 
subdivision,  any  instrumentality  of  a 
State  or  political  subdivision,  any 
public  or  private  agency,  institution, 
organization,  or  other  entity,  or  any 
person  to  which  federal  financial 
assistance  is  extended,  directly  or 
through  another  recipient.  "Recipient" 
includes  any  successor,  assignee,  or 
transferee,  but  does  not  include  the 
ultimate  beneficiary  of  the  assistance. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  or  his  or 
her  designee. 

United  States  means  the  fifty  States, 
the  District  of  Columbia,  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa, 
Guam,  Wake  Island,  the  Trust  Territory 
of  the  Pacific  Islands,  the  Northern 
Marinas,  and  the  territories  and 
possessions  of  the  United  States. 

§§42.703-42.709    [Reserved] 

Standards  for  Determining  Age 
Discrimination 

§  42.71 0    General  prohibition. 

(a)  Subject  to  the  exceptions 
discussed  in  §§  42.711-42.713,  no 
person  in  the  United  States  shall,  on  the 
basis  of  age,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination  in 
any  program  or  activity  to  which  this 
subpart  applies.  This  prohibition 
applies  to  actions  taken  by  a  recipient, 
directly  or  through  contractual  or  other 
arrangements,  that  have  the  purpose  or 
effect  of  discriminating  on  the  basis  of 
age. 

(b)  This  prohibition  encompasses 
treatment  pf  elderly  persons,  children 
and  any  other  age  group.  Unless  one  of 
the  exception  applies,  the  recipient  may 
use  neither  a  minimum  age  limit  nor  a 
maximum  age  limit  in  connection  with 
receipt  of  benefits  or  services  or  other 
participation  in  a  program  subject  to 
this  subpart. 

§42.711    Exception;  authorized  by  law. 

(a)  This  subpart  does  not  apply  to  an 
age  distinction  contained  in  a  portion  of 
a  federal  or  state  statute  or  a  local 
statute  or  ordinance  adopted  by  an 
elected,  general-purpose  legislative 
body  which  portion: 

(1)  Provides  any  benefits  or  assistance 
to  persons  on  the  basis  of  age; 

(2)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(3)  Etescribes  intended  beneficiaries  or 
target  groups  in  age-related  terms. 

(b)  The  exception  set  forth  in 
paragraph  (a)  of  this  section  does  not 
extend  to  regulations  adopted  by  an 
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administrative  agency  pursuant  to  a 
specific  statutory  provision  or 
otherwise. 

§  42.712    Exception;  normal  opentton  or 
statutory  objective. 

(a)  A  recipient  may  take  an  action  that 
would  otherwise  be  prohibited  by 

§  42.710(a),  if  such  action  reasonably 
takes  age  into  account  as  a  factor 
necessary  to  the  normal  operation  of  or 
the  achievement  of  any  statutory 
objective  of  the  program  or  activity. 

(1)  "Normal  operation"  refers  to  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(2)  A  "statutory  objective"  of  a 
program  is  a  purp>ose  that  is  expressly 
stated  in  a  federal  or  state  statute  or  a 
local  statute  or  ordinance  adopted  by  an 
elected,  general-purpose  body. 

(b)  This  exception  applies  when  the 
following  test  is  met — 

(1)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics; 

(2)  The  other  characteristic  must  be 
measured  or  approximated  in  order  to 
continue  the  normal  operation  of  the 
program  or  to  achieve  any  statutory  " 
objective  of  the  program; 

(3)  The  other  characteristic  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(4)  The  other  characteristic  is 
impractical  to  measure  directly  on  an 
individual  basis. 

(c)  The  question  whether  an  age 
distinction  comes  mthin  this  section 
depends  upon  the  particular  facts, 
including  the  nature  and  purpose  of  the 
program,  the  basis  for  and  the  nature 
and  purpose  of  the  age  distinction,  and 
the  manner  in  which  the  age  distinction 
is  used. 

§  42.713    Exception;  reasonable  factor* 
other  tttan  age. 

(a)  A  recipient  may  take  an  action, 
otherwise  prohibited  by  §  42.710(a),  that 
affects  age  groups  differently,  if  such 
differentiation  is  based  upon  reasonable 
factors  other  than  age. 

(b)  This  exception  does  not  apply  to 
the  use  of  an  explicit  age  distinction, 
but  to  conduct  that  has  the  effect  of 
differentiating  among  age  groups.  This 
exception  applies  when  the  factor  (other 
than  age)  upon  which  the  recipient's 
action  is  based  bears  a  direct  and 
substantial  relationship  to  the  normal 
operation  of  or  achievement  of  a 

"  statutory  objective  of  the  program. 

§42.714    Special  benefits. 

If  a  recipient  operating  a  program 
provides  special  benefits  to  the  elderly 
or  to  children,  such  use  of  age 


distinctions  shall  be  presimied  to  be 
necessary  to  the  normal  operation  of  the 
program,  notwithstanding  the 
provisions  of  §  42.712. 

§  42.71 5    Burden  of  proof  regarding 
exceptions. 

The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  within 
the  exceptions  described  in  §  42.712  and 
§42.713  is  on  the  recipient.  This 
allocation  of  the  burden  of  proof  applies 
in  proceedings  by  the  Department  to 
enforce  the  Act. 

§442.716-^2.710    [Reserved] 

Duties  of  Recipients 

§  42.720    General  responsit>llity. 

Regarding  any  program  subject  to  this 
subpart,  the  recipient  has  primary 
res{)onsibility  to  ensure  compliance 
with  the  Act  and  this  subpart.  The 
recipient  also  has  responsibility  to 
maintain  records,  provide  information, 
and  to  afford  access  to  its  records  to  the 
Department  to  the  extent  required  to 
determine  whether  it  is  in  compliance 
with  the  Act. 

§  42.721    Notice  to  subreclplents. 

Any  recipient  that  receives  federal 
financial  assistance  from  the 
Department  and  extends  such  assistance 
to  subrecipients  shall  give  its 
subrecipients  written  notice  of  their 
obligations  under  this  subpart. 

§  42.722    Recelpient  assessment  of  age 
distinction*. 

(a)  As  part  of  a  compliance  review 
under  §  42.730  or  complaint 
investigation  under  §42.731.  the 
Department  may  require  a  recipient 
employing  the  equivalent  of  15  or  more 
employees  to  complete  a  written  self- 
evaluation,  in  a  manner  specified  by  the 
responsible  Department  officia],  of  any 
age  distinction  imposed  in  its  program 
or  activity  receiving  federal  financial 
assistance  from  the  Department  to  assess 
the  recipient's  comphance  with  the  Act. 

(b)  Whenever  a  recipient  assessment 
indicates  a  violation  of  the  Act  and  this 
subpart,  the  recipient  shall  take 
corrective  action. 

§  42.723    Compliance  Inf onnation. 

(a)  Upon  request  by  the  Department, 
a  recipient  shall  make  available  to  the 
Department  information  necessary  to 
determine  whether  the  recipient  is 
complying  ivith  this  subpart. 

(bj  Each  recipient  shall  permit 
reasonable  access  by  the  Department  to 
the  recipient's  facilities,  books,  records 
and  other  sources  of  information 
concerning  the  recipient's  compliance 
with  this  subpart. 


§  42.724    Remedlai  and  affirmative  action. 

(a)  If  the  Department  finds  that,  in 
violation  of  this  subpart,  a  recipient  has 
discriminated  on  the  basis  of  age,  the 
recipient  shall  take  remedial  action  that 
the  Department  considers  necessary  to 
overcome  the  effects  of  the 
discrimination. 

(b)  Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient,  in 
administering  a  program,  may  take  steps 
to  overcome  the  effects  of  conditions 
that  resulted  in  Umited  participation  on 
the  basis  of  age. 

§  42.725    Assurance  of  compliance. 

Each  recipient  of  federal  financial 
assistance  from  the  Department  shall 
sign  a  written  assurance  as  specified  by 
the  Department  that  it  will  comply  writh 
this  subpart  in  its  federally  assisted 
programs  and  activities. 

§§42.726— 4Z729    [Reserved] 

Compliance  Procedures 

§  42.730    Compliance  review*. 

The  Department  may  conduct  a  pre- 
award  or  fMjst-award  compliance  review 
of  an  applicant  or  a  recipient  to 
determine  compliance  with  this  subpart. 
When  a  compliance  review  indicates 
probably  noncompliance,  the 
Department  shall  inform  the  applicant 
or  recipient  and  shall  promptly  begin 
enforcement  as  described  in  §  42.733. 

§42.731    Complaints. 

(a)  General.  This  section  provides  for 
the  filing,  by  aggrieved  persons,  of 
complaints  alleging  violation  of  this 
subpart.  Although  the  complaint 
process  is  limited  to  aggrieved  persons, 
any  person  who  has  information 
regarding  a  possible  violation  of  this 
subpart  may  provide  it  to  the 
Department. 

(b)  Receipt  of  complaints.  (1)  Any 
aggrieved  person,  individually  or  as  a 
member  of  a  class,  may  file  with  the 
Department  a  written  complaint  alleging 
a  violation  of  this  subpart.  A  complaint 
may  be  filed  by  a  representative  of  an 
aggrieved  person.  A  complaint  must  be 
filed  within  180  days  of  the  date  the 
complaint  first  knew  of  the  alleged 
violation.  However,  this  time  limit  may. 
for  good  cause  shown,  be  extended  by 
the  Department. 

(2)  Ine  Department  shall  promptly 
review  each  such  complaint  for 
sufficiency.  A  complaint  will  be  deemed 
sufficient  if  it — 

(i)  Describes  an  action  that  may 
constitute  a  violation  of  this  subpart; 
and 

(ii)  Contains  information  necessary  for 
further  processing  (i.e..  identifies  the 
parties  involved,  states  the  date  when 
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the  complainant  first  learned  of  the 
alleged  violation,  and  is  signed  by  the 
complainant). 

(3)  When  a  complaint  is  deemed 
sufficient,  the  E>epartment  shall 
promptly  refer  it  to  the  FMCS  for 
mediation. 

(4)  When  a  complaint  is  deemed 
insufficient,  the  Department  shall  advise 
the  complainant  of  the  reasons  for  that 
determination.  A  complainant  shall  be 
freely  permitted  to  add  information 
necessary  for  further  processing. 

(c)  Representation  of  parties.  During 
each  stage  of  the  complaint  process,  the 
complainant  and  the  recipient  may  be 
represented  by  an  attorney  or  other 
representative. 

(d)  Assistance  from  the  Department. 
Any  complainant  or  recipient  may 
request  from  the  Department 
information  regarding  the  complaint 
process. 

(e)  Mediation.  (1)  When  a  complaint 
is  referred  for  mediation,  the 
complainant  and  the  recipient  shall 
participate  in  the  mediation  process  to 
the  extent  necessary  either  to  reach  an 
agreement  or  to  enable  the  mediator  to 
determine  that  no  agreement  can  bo 
reached.  No  determination  that  an 
agreement  is  not  possible  shall  be  made 
until  the  mediator  has  conferred  at  least 
once,  jointly  or  separately,  with  each  of 
the  parties. 

(2)  If  the  complainant  and  the 
recipient  reach  an  agreement,  they  shall 
reduce  the  agreement  to  writing  and 
sign  it.  The  mediator  shall  send  a  copy 
of  the  agreement  to  the  Department. 

(3)  If,  after  60  days  after  the 
Department's  receipt  of  a  complaint,  no 
agreement  is  reached  or  if,  within  that 
60-day  period,  the  mediator  determines 
that  no  agreement  can  be  reached,  the 
mediator  shall  return  the  complaint  to 
the  Department. 

(4)  The  mediator  shall  protect  the 
confidentiality  of  information  obtained 
during  the  mediation  process.  No 
mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  during  the 
mediation  process  without  prior 
approval  of  the  Director  of  the  FMCS. 

ff)  Department  investigations.  The 
Department  shall  promptly  investigate 
any  complaint  that  is  unresolved  after 
mediation  or  is  reopened  because  of 
violation  of  a  medietion  agreement.  An 
investigation  should  include  a  review  of 
the  pertinent  actions  or  practices  of  the 
recipient  and  the  circumstances  under 
which  the  alleged  discrimination 
occurred.  During  an  investigation  the 
Department  shall  take  appropriate  steps 
to  obtain  informal  resolution  of  the 
complaint. 


(g)  Resolution  of  matters.  (1)  where, 
prior  to  any  finding  by  the  E)epartment 
of  probable  noncompliance  with  this 
subpart,  discussions  between  the 
Department  and  the  parties  result  in 
settlement  of  a  complaint,  the 
Department  shall  prepare  an  agreement 
to  be  signed  by  the  parties  and  an 
authorized  official  of  the  Department.  A 
settlement  shall  not  affect  the  operation 
of  any  other  enforcement  efforts  of  the 
Department,  including  compliance 
reviews  or  investigation  of  other 
complaints  involving  the  recipient. 

(2)  If  the  Department  determines  that 
an  investigation  pursuant  to  paragraph 
(f)  of  this  section  indicates  probable 
noncompliance  with  this  subpart,  the 
Department  shall  inform  the  recipient 
and  shall  promptly  begin  enforcement 
pursuant  to  §  42.733. 

(3)  If  the  Department  determines  that 
an  investigation  does  not  indicate 
probable  noncompliance,  the 
Department  shall  inform  the  recipient 
and  the  complainant.  The  Department 
shall  also  inform  the  complainant  of  his 
or  her  right  to  bring  a  civil  action  as 
described  in  §42.736. 

§  42;732    Prohibition  against  Intimidation. 

A  recipient  may  not  intimidate  or 
retaliate  against  any  person  who 
attempts  to  assert  a  right  secured  by  the 
Act  and  this  suppart  or  who  cooperates 
in  any  mediation,  investigation,  hearing, 
or  other  aspect  of  the  Department's 
compliance  procedure. 

§42.733    Enforcemant  procedures. 

(a)  Voluntary  compliance.  When  a 
compliance  review  or  complaint 
investigation  results  in  a  finding  of 
probable  noncompliance  with  this 
subpart,  the  Department  skall  attempt  to 
obtain  voluntary  compliance.  An 
agreement  for  voluntary  compliance 
shall  describe  the  corrective  action  to  be 
taken  and  time  limits  for  such  action 
and  shall  be  signed  by  the  recipient  and 
an  authorized  official  of  the  Depart.Tient. 

(b)  Means  of  enforcement — (1) 
General,  (i)  The  Etepartment  may  seek  to 
enforce  this  subpart — 

(A)  By  administrative  proceedings 
that  may  lead  to  termination  or  refusal 
of  federal  financial  assistance  to  the 
particular  program;  or 

(B)  By  any  other  means  authorized  by 
law.  Such  other  means  include  lawsuits 
by  the  Department  of  enjoin  violations 
of  this  subpart. 

(ii)  To  the  extent  consistent  with  the 
Act.  the  Department,  in  enforcing  this 
subpart,  shall  follow  the  procedures 
applicable  to  enforcement  of  title  VI  of 
the  Qvil  Rights  Act  of  1964. 

(2)  Termination  of  federal  financial 
assistance.  With  regard  to  enforcement 


of  this  subpart  through  the  termination 
or  refusal  of  federal  financial  assistance, 
the  Department  shall  follow  the 
provisions  of  its  title  VI  regulation 
concerning  notice  (28  CFR  42.180(c)), 
hearings  (28  CFR  42.109),  and  decisions 
(28  CFR  42.110).  However,  with  respect 
to  programs  receiving  federal  financial 
assistance  from  a  component  of  the 
Department's  Office  of  Justice  Programs 
(OJF),  the  requirement  of  28  CFR 
42.110(e)  that  a  sanction  be  approved  by 
the  Attorney  General  shall  not  apply; 
that  function  may  be  performed  by  the 
Assistant  Attorney  General,  OJP. 

(3)  Other  means  of  enforcement.  With 
regard  to  enforcement  of  this  subp)art 
through  other  means,  the  Department 
shall  follow  the  procedures  of  28  CFR 
42.108(d).  In  addition,  at  least  30  days 
before  commencing  a  lawsuit  or  taking 
other  action  pursuant  to  paragraph 
(b)(l)(i)(A)  of  this  section,  the 
Department  shall  send  an  appropriate 
report  to  the  committees  of  the  House  of 
Representatives  and  the  Senate  having 
legislative  jurisdiction  over  the  program 
involved. 

(c)  Deferral.  When  a  proceeding  for 
the  termination  or  refusal  or  federal 
financial  assistance  is  initiated  pursuant 
to  paragraph  (b)(l)(i)(A)  of  this  section, 
the  Department  may  defer  granting  new 
federal  financial  assistance  to  the 
recipient. 

(Ij  New  federal  financial  assistance 
includes  any  assistance  for  which, 
during  the  deferral  period,  the 
Department  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities  or 
authorization  of  new  activities.  New- 
federal  financial  assistance  does  not 
include  assistance  approved  prior  to 
initiation  of  the  administrative 
proceeding  or  increases  in  funding  as  a 
result  of  a  change  in  the  manner  of 
computing  formula  awards. 

(2l  A  deferral  may  not  begin  until  the 
recipient  has  received  a  notice  of 
opportunity  for  a  hearing.  A  deferral 
may  not  continue  for  more  than  60  days 
unless  a  hearing  has  begun  within  that 
time  or  the  time  for  beginning  the 
hearing  has  been  extended  by  mutual 
consent  of  the  recipient  and  the 
Department.  A  deferral  may  not 
continue  for  more  than  30  days  after  the 
close  of  the  hearing,  unless  the  hearing 
results  in  a  finding  against  the  recipient. 

§  42.734    Alternative  funding. 

When  assistance  to  a  recipient  is 
terminated  or  refused  pursuant  to 
§  42.733(b)(l)(i)(A),  the  Department  may 
disburse  the  withheld  funds  directly  to 
an  alternate  recipient  serving  the  same 
area  (i.e.,  a  public  or  nonprofit  private 
organization  or  agency  or  state  or 
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political  subdivision  of  the  state).  Any 
such  alternate  recipient  must 
demonstrate  the  ability  to  comply  with 
the  requirements  of  this  subpart  and  to 
achieve  the  goals  of  the  federal  statute 
authorizing  the  assistance. 

$42,735    Judicial  review. 

A  final  decision  of  the  Department  in 
an  administrative  proceeding  pursuant 
to  §42.733(b)(l)(i)(A)  is  subject  to 
judicial  review  as  provided  in  section 
306  of  the  Act.  42  U.S.C.  6105.      - 

§  42. 736    Privato  lawsuits. 

(a)  Upon  exhausting  administrative 
remedies  under  the  Act,  a  complainant 
may  file  a  civil  action  to  enjoin  a 
violation  of  the  Act.  Administrative 
remedies  are  exhausted  if — 

(1)  180  days  have  elapsed  since  the 
complainant  filed  the  complaint  and  the 
Department  has  made  no  finding  with 
regard  to  the  complaint;  or 

i'Z)  The  [Department  issues  a  finding, 
pursuant  to  §  42.731(g)(3).  in  favor  of 
the  recipient. 

(b)  Whenever  administrative  remedies 
ore  exhausted  in  accord  with  paragraph 
(a)  of  this  section,  the  Department  shall 
promptly  inform  the  complainant  that 

(1)  The  complainant  may  bring  a  civil 
action  in  a  United  States  district  court 
for  the  district  in  which  the  recipient  is 
located  or  transacts  business: 

(2)  A  complainant  who  prevails  in 
such  an  action  has  the  right  to  be 
awarded  reasonable  attorney's  fees,  if 
the  complainant  demands  such  an 
award  in  the  complaint  initiating  the 
lawsuit: 

(3)  Before  commencing  the  action,  the 
complainant  must  give  30  days'  notice 
by  registered  mail  to  the  Secretary,  the 
Attorney  General,  and  the  recipient; 

(4)  The  notice  must  state  the  nature  of 
the  alleged  violation,  the  relief 
requested,  the  court  in  which  the  action 
will  be  brought,  and  whether  attorney's 
fees  will  be  demanded:  and 

(5)  The  complainant  may  not  bring  an 
action  if  the  same  alleged  violation  by 
the  recipient  is  the  subject  of  a  pending 
action  in  any  court  of  the  United  States. 

§§42.737-42.799    [Reserved] 

Appendix  A  to  Subpart  I  of  Part  42 — 
Federal  Financial  Assistance 
Administered  by  the  Department  of 
Justice  to  Which  This  Subpart  Applies 

Note:  Failure  to  list  a  t\p«  of  fedural 
a.ssistdDce  in  Appendix  A  shall  not  mean,  if 
the  Age  Discrimination  Act  is  otherwise 
applicable,  that  a  program  or  activity  is  not 
covered.  For  the  text  of  App«'ndix  A  to 
subpart  I.  see  Appendix  A  to  subpart  C  of  this 
part. 


Appendix  B  to  Subpart  I  of  Part  42— 
Age  Distinctions  In  Federal  Statutes  or 
Regulations  Affecting  Financial 
Assistance  Administered  by  the 
Department  of  Justice 

Section  90.31(f)  of  HHS"  the  general 
regulations  (45  CFR  Part  90)  requires  each 
federal  agency  to  publish  an  appendix  to  its 
final  regulation  containing  a  list  of  age 
distinctions  in  federal  statutes  and 
regulations  effecting  financial  assistance 
administered  by  the  agency.  This  ap[>endix  is 
the  Department's  list  of  federal  statutes  and 
Department  regulations  that  contain  age 
distinctions  that: 

(1)  Provide  benefits  or  assistance  to 
persons  based  upon  age;  or 

(2)  Establish  criteria  for  participation  in 
age-related  terms;  or 

(3)  Describe  intended  beneficiaries  or  target 
groups  in  age-related  terms. 

The  Department  administers  financial 
assistance  under  the  )uvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  (42  U.S.C.  5601-5672).  This  statute 
reflects  the  basic  distinction  between 
criminal  justice  systems  for  adults  and 
juvenile  justice  systems,  and  the  entire 
statute  is  predicated  upon  malcing 
distinctions  on  the  basis  of  age  between 
juveniles  and  adults.  Such  age  distinctions 
are  set  forth  throughout  this  statute. 
includinJK  provisions  establishing  programs 
of  financial  assistance  to  juvenile  justice 
systems  and  for  purposes  related  to  the 
prevention  of  juvenile  delinquency.  The 
Department's  current  regulations  pertaining 
to  formula  grants  under  this  statute  arc  set 
forth  at  28  CFR  part  31  (CFDA  No.  16.540). 
In  order  to  implement  the  statutory  purposes, 
these  regulations  reflect  the  same  age 
distinctions  between  juveniles  and  adults  as 
are  contained  in  the  statute.  The  same  statute 
also  provides  for  discretionary  special 
emphasis  grants  for  which  there  are  program 
announcements  issued  (CFDA  No.  16.541). 
and  this  program  also  necessarily  reflects  the 
l)asic  statutory  distinction  based  on  age. 

The  Department  is  authorized  to  extend 
financial  assistance  under  the  Missing 
Children's  Assistance  Act.  as  amended  (42 
U.S.C  5771-5777).  This  law  is  concerned 
with  problems  related  tp  missing  children, 
and.  thus,  it  contains  many  age-related 
references  to  children,  including  references 
in  connection  with  the  provision  of  financial 
assistance.  Program  announcements  are 
issued  in  connection  with  this  program 
(CFDA  No.  16.543). 

The  Department  is  authorized  to  extend 
financial  assistance  pursuant  to  the  Onuiibus 
Crime  Control  and  Safe  Streets  Act  of  1968, 
as  amended  (42  U.S.C  3701-3797).  Among 
the  statutory  purposes  of  this  law  is  the 
provision  of  grants  addressing  problems 
related  to  juvenile  delinquency  and  problems 
related  to  crimes  committed  against  elderly 
persons.  Accordingly,  this  law  also  reflects 
the  basic  distinction  between  criminal  ju.stice 
systems  for  adults  and  juvenile  justice 
systems.  This  law  also  singles  out  elderly 
persons  as  a  special  target  group  to  benefit 
from  its  programs.  The  Department's 
regulations  concerning  block  grants 
authorized  under  this  statute  are  set  forth  at 


28  CFR  part  33.  These  regulations  reflect  the 
statutory  authorizations  for  such  block 
grants,  which  specifically  authorize  funds 
for.  among  other  things,  programs  addressing 
problems  related  to  juvenile  delinquency  and 
programs  addressing  the  problem  of  crimes 
committed  against  elderly  persons  (CFDA 
No.  16.573).  Similarly,  the  statute  provides 
for  discretionary  grants  to  enhance  and 
complement  the  block  grants  (CFDA  No. 
16.574)  and  has  been  amended  to  provide  a 
focus  on  narcotics  control  (CFDA  No. 
16.580). 

The  Department  is  authorized  to  extend 
financial  assistance  under  the  Victims  of 
Crime  Act  of  1984,  as  amended  (42  U.S.C 
10601-10604).  Among  other  things,  in  order 
to  quali^  for  funds  under  one  grant  program, 
a  state  must  certify  that  priority  will  be  given 
to  eligible  crime  victim  assistance  programs 
that  help  victims  of  certain  crimes,  including 
child  abuse.  In  addition,  among  the  services 
to  victims  of  crime  for  which  funding  is 
available  is  "short  term  child  care  services" 
(CFDA  Nos.  16.575  and  16.576). 

The  Department  is  authorized  to  make 
grants  to  Native  American  Indian  tribes  with 
funds  reserved  to  the  Office  of  Victims  of 
Crime  under  the  Victims  of  Crime  act  of 
1984,  as  amended  (42  U.S.C  10601(g)).  The 
primary  purpose  of  the  funding  is  to  assist 
Native  American  Indian  tribes  with  handling 
child  abuse  cases,  particularly  child  sexual 
abuse  (CFDA  No.  16.583). 

The  Department  is  authorized  to  extend 
financial  assistance  to  state  and  local 
authorities  for  narcotics  control  under  the 
Anti-Drug  Abuse  Act  of  1988  (Pub.  L.  lOO- 
690.  102  Stat.  4181).  which  extends  and/or 
modifies  each  of  the  piwviously  noted  laws. 
The  statute  reflects  the  basic  distinction 
between  criminal  justice  systems  for  adults 
and  juveniles  (CFDA  Nos.  16.579  and 
16.582). 

IFR  D(>c.  94-2535  Filed  2-10-94;  8:45  am| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Office  of  the  Secretary 

38  CFR  Part  14 

RIN  2900-AE76 

Testimony  of  Department  Personnel 
and  Production  of  Department  Records 
in  Legal  Proceedings 

AQENCV:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  establishing  procedures 
that  must  be  followed  when  VA 
personnel,  as  defined  in  the  rules,  are  to 
provide  testimony  or  produce  records  in 
legal  proceedings.  These  procedures  are 
necessary  for  reasons  including  to 
ensure  more  efficient  use  of  VA 
resources  in  meeting  the  Department's 
mLssion  (VA  attorneys  and  employees 
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currently  spend  a  considerable  amount 
of  time  responding  to  requests  or 
demands  for  VA  documents  or 
testimony  by  VA  personnel),  to 
minimize  ibe  possibility  of  involving 
VA  in  controversial  issues  not  related  to 
its  mission,  to  maintain  the  impartiality 
of  VA  among  persons  and  entities 
involved  in  disputes  in  which  the 
United  States  does  not  have  an  interest, 
to  protect  sensitive,  confidential 
information  and  the  deliberative 
processes  of  VA,  and  to  enhance  VA's 
ability  to  respond  to  such  requests. 
EFFECTIVE  DATE:  March  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  application  of 
the  rules  to  the  production  of 
Department  records  should  be  directed 
to:  Jeffrey  C.  Corzatt,  Staff  Attorney 
(024H2),  Office  of  General  Counsel. 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Washington.  DC 
20420,  (202)  633-7240.  Questions 
concerning  the  application  of  the  rules 
to  the  testimony  of  Department 
personnel  should  be  directed  to:  Joseph 
M.  Vallowe.  Staff  Attorney  (023K), 
Office  of  General  Counsel,  Department 
of  Veterans  Affairs,  810  Vermont  Ave., 
NW.,  Washington,  DC  20420,  (202)  633- 
7186. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  July  22,  1993.  the  Department  of 
Veterans  AfTairs  published  a  notice  of 
proposed  rulemaking  (NPRM)  (58  FR 
39174,  July  22, 1993)  to  promulgate 
regulations  at  38  CFR  part  14 
establishing  procedures  governing  the 
appearance  of  VA  personnel,  as 
witnesses  in  order  to  testify  or  produce 
official  documents  in  legal  proceedings, 
in  response  to  requests  or  demands  for 
such  documents  or  testimony.  Interested 
parties  were  invited  to  submit  written 
comments  on  or  before  August  23, 1993. 
Three  comments  were  received. 

As  VA  noted  in  its  NPRM.  private 
litigants  are  requesting  or  demanding 
the  production  of  VA  records  or 
testimony  by  VA  personnel  or  both  in  a 
large  and  apparently  increasing  number 
of  cases.  VA  has  a  large  hospital  and 
benefits  delivery  system  serving 
millions  of  veterans  and  their 
dependents.  Further.  VA  participates  in 
a  wide  range  of  activities,  such  as 
medical  research,  that  benefits  not  only 
our  veteran  population,  but  also  the 
general  public.  All  of  these  activities 
generate  records  that  contain 
information  concerning  individuals  or 
issues  of  local  or  national  significance. 
These  documents  and  our  personnel's 
expertise  are  being  sought  more  often 
for  use  in  legal  proceedings  in  which 


the  United  States  is  neither  involved  nor 
has  an  interest.  Responding  to  these 
requests  and  demands  for  documents 
and  for  testimony  can  be  burdensome 
and  time  consuming.  When  employees 
are  required  to  testify  in  depositions, 
hearings  or  trials  that  are  brought  for 
private  purposes,  employees  are  taken 
away  from  their  official  duties.  Often 
these  demands  or  requests  are  made  on 
very  short  notice. 

The  final  rules  establish  new 
procedural  requirements  that  private 
litigants  must  meet  before  VA  would 
produce  documents  or  make  an 
employee  available  to  testify  in  a  private 
legal  or  administrative  proceeding. 
These  procedures  are  not  intended  to 
inflict  an  unnecessary  burden  on  private 
litigants.  Rather,  VA's  goals  are  to 
conserve  VA  resources,  to  minimize  the 
possibility  of  involving  VA  in 
controversial  issues  not  related  to  its 
mission,  to  maintain  the  Department's 
impartiality  among  private  litigants,  to 
protect  the  confidentiality  of  VA's 
deliberative  processes,  and  to  enhance 
VA's  abilitylo  respond  more  efficiently 
to  requests  and  demands  for  records  and 
testimony. 

As  noted  in  the  NPRM,  the  legal 
proceedings  covered  by  the  final  rule 
are  any  administrative  or  judicial 
activities  traditionally  conducted  within 
the  executive  or  judicial  branches  of 
Federal,  state,  local,  or  foreign 
govermnental  entities  in  which  the 
United  States:  (i)  Is  not  a  party;  (ii)  is 
not  represented;  (iii)  does  not  have  a 
direct  and  substantial  interest;  and  (iv) 
is  not  providing  representation  to  any 
individual  or  entity  that  is  a  party. 

The  proposed  rules  do  not  cover 
activities  that  are  not  legal  proceedings, 
such  as  Congressional  requests  for 
records  or  testimony,  or  requests  for 
records  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552.  or  under 
the  Privacy  Act.  5  U.S.C.  552a.  The  final 
rules  do  not  infringe  upon  or  displace 
responsibilities  committed  to  the 
Department  of  Justice  in  conducting 
litigation  on  behalf  of  the  United  States. 

Tne  final  rules  do  not  remove  the 
need  to  comply  with  any  applicable 
confidentiality  provisions,  such  as  the 
Privacy  Act,  or  38  U.S.C.  7332.*iand  their 
implementing  regulations  before  there  is 
legal  authority  to  release  records  or 
provide  testimony  pursuant  to  a  request 
or  demand  covered  by  these  rules.  In 
fact,  if  the  requirements  of  those 
confidentiality  statutes  and  the 
implementing  regulations  are  not  met, 
records  or  testimony  cannot  be  provided 
even  where  the  requirements  of  these 
regulations  are  met. 

As  stated  in  the  NPRM,  the  rules 
address  VA's  concern  over  the  need  to 


conserve  official  personnel  resources  for 
the  performance  of  the  agency's 
statutory  duties  while  at  the  same  time 
attempting  to  accommodate  legitimate 
requests  or  demands  for  official  records 
or  testimony  to  the  extent  possible. 
Additionally,  there  is  a  need  for 
uniformity  within  the  VA  system  in  our 
responses  to  these  requests  or  demands. 

If  a  party  fails  to  follow  the 
Department's  procedures  or  if  VA 
determines  that  it  will  not  comply  with 
a  demand,  VA  may  move  to  quash  the 
demand.  If  a  response  to  a  demand  is 
required  before  the  court  rules  on  the 
motion  to  quash  and  the  court  fails  to 
stay  the  demand,  the  employee  would 
appear  with  agency  counsel  at  the  time 
and  place  stated  in  the  demand, 
produce  a  copy  of  these  regulations,  and 
respectfully  decline  to  testify  or  produce 
any  documents.  If  the  court  orders  the 
employee's  testimony,  VA  counsel  may 
permit  an  exception  under  §  14.807(e), 
or,  consistent  with  long-standing  case 
law,  direct  the  employee  not  to  testify. 
For  example,  VA  counsel  might  permit 
the  employee  to  give  factual  testimony 
if  permission  would  have  been  granted 
had  the  party  seeking  the  testimony 
followed  the  procedures  set  forth  in 
these  rules.  This  would  prevent  a 
miscarriage  of  justice  by  not  subjecting 
the  employee  to  a  contempt  charge.  In 
appropriate  circumstances,  agency 
counsel  could  still  appeal  the  denial  of 
the  motion  to  quash. 

The  VA's  new  rules  provide  that  VA 
employees  generally  would  not  be 
permitted  to  testify  as  an  expert  or 
opinion  witness  concerning  official  VA 
information,  subjects  or  activities  at  a 
hearing  or  trial  in  legal  proceedings 
between  private  litigants.  They  would 
only  be  allowed  to  testify  as  to  facts 
within  their  jjersonal  knowledge  in 
these  proceedings  under  limited 
circumstances. 

The  Department's  new  rules  do  not 
apply  to  situations  in  which  an 
employee,  although  on  official  duty, 
observes  facts  regarding  matters  that  do 
not  arise  out  of  his  or  her  official  duties. 
For  example,  while  driving  a 
govenmient  vehicle  on  agency  business, 
a  VA  employee  witnesses  an  automobile 
accident.  The  rules  would  not  govern 
efforts  to  obtain  the  employee's 
testimony  as  to  what  the  employee  saw. 

As  stated  in  the  NPRM,  the  rule  does 
not  interfere  with  the  rights  of  VA 
personnel  as  private  citizens  or  the 
rights  of  veterans  and  other  private 
parties  to  invoke  the  powers  of  the 
courts. 

Discussion  of  Comments 

Two  comments  were  from  veterans 
service  organizations  and  one  was  from 
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a  VA  employee.  These  comments  are 
discussed  below. 

One  commenter  suggested  that  the 
regulations  specifically  state  that  they 
do  not  cover  the  production  of 
witnesses  and  documents  in  the  regular 
business  and  proceedings  of  the  VA. 
that  is.  in  administrative  or  judicial 
proceedings  involving  programs  and 
laws  administered  by  VA.  It  appears 
that  the  commenter  was  concerned 
about  the  rules'  potential  application  to 
such  VA  activities  as  benefits 
adjudication  proceedings  in  VA's 
Regional  Offices  or  before  the  Board  of 
Veterans  Appeals,  or  in  litigation  before 
the  Court  of  Veterans  Appeals.  In  these 
situations.  VA  either  would  be  a  party 
to  the  proceedings  or  would  have  a 
direct  and  substantial  interest  in  them. 
As  explained  in  the  preamble  to  the 
NPRM,  under  the  terms  of  the 
regulations,  they  would  not  apply  to 
either  type  of  proceeding.  However,  so 
that  there  is  no  doubt  on  the  matter,  VA 
has  modified  the  regulations  to  state 
expressly  that  they  do  not  apply  to 
proceedings  involving  a  claim  or 
dispute  as  to  tlie  rights  of  a  beneficiary 
or  obligations  or  liabilities  of  the  United 
States  under  any  law  or  program 
administered  by  the  Department  of 
Veterans  Affairs. 

The  same  commenter  also  suggested 
that  in  addition  to  mentioning  that  the 
regulations  do  not  apply  when  the 
Department  and  the  United  States  is  a 
party  to  the  proceedings,  the  regulations 
should  also  mention  that  they  do  not 
apply  when  the  Secretary  of  Veterans 
Affairs  is  a  party  in  his  or  her  official 
capacity.  The  Ctepartment  accepts  this 
suggestion  and  the  regulations  now  do 
not  apply  when  the  Secretary  of 
Veterans  Affairs  is  a  party  to  the 
proceedings. 

Another  commenter  suggested  that 
the  regulations  specify  that  they  do  not 
apply  to  requests  by  a  veteran  or  that 
veteran's  representative  for  access  to  the 
veteran's  records  for  use  in  an 
administrative  or  judicial  claim  for 
benefits  administered  by  the 
Department  of  Veterans  Affairs.  The 
commenter  was  concerned  that  the 
proposed  regulations  would  supplant 
current  VA  procedures  for  individuals 
and  their  representatives  to  obtain 
access  to  the  veterans'  claims  records  in 
order  to  pursue  their  claims.  The  VA 
accepts  this  suggestion. 

The  same  commenter  also  suggested 
that  the  regulations  provide  that  they 
apply  to  copies  of  VA  records  in  the 
possession  of  veterans  service 
organizations  in  order  to  control  the 
release  of  these  records.  Historically,  VA 
has  taken  the  legal  position  that  once 
records  have  been  obtained  by  a 


veterans  service  organization  pursuant 
to  a  properly  executed  power  of  attorney 
or  consent,  the  copies  obtained  by  the 
service  organization  generally  are  no 
longer  subject  to  control  by  VA. 
Consequently.  VA  cannot  extend  the 
reach  of  these  regulations  to  copies  of  a 
veteran's  records  in  the  possession  of  a 
veterans  service  organization. 

The  third  commenter  was  concerned 
about  the  impact  the  proposed 
regulations  would  have  upon  the 
production  of  VA  records  in 
proceedings  in  the  Republic  of  the 
Philippines  which  are  already  governed 
by  Department  of  State  procedures.  It 
was  not  the  intent  of  these  regulations 
to  change  or  replace  existing 
Department  of  State  procedures 
governing  the  production  of  records  in 
legal  proceedings  in  any  foreign 
jurisdiction,  including  the  Republic  of 
the  Philippines.  Accordingly,  the  VA 
has  modified  the  regulations  to  state 
specifically  that  they  do  not  supplant 
[department  of  State  procedures 
governing  the  production  of  records  or 
witnesses  in  response  to  requests  or 
demands  in  foreign  legal  proceedings. 

Regiilatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  proposed  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
Pxu^uant  to  5  U.S.C.  605(b).  the 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  Hexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  rules  affect  the  conduct  of 
VA  activities  and  actions  of  VA 
personnel.  They  vdll  have  no  significant 
economic  impact  on  small  entities,  i.e.. 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  numbers  for  this 
program. 

List  of  Subjects  in  38  CFR  Part  14 

Government  employees.  Lawyers. 
Legal  services.  Veterans. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

In  Consideration  of  the  foregoing,  the 
Department  of  Veterans  Affairs  amends 
38  CFR  Part  14.  Legal  Services.  General 
Counsel  to  include  the  following: 

PART  14-4.EQAL  SERVICES, 
GENERAL  COUNSEL 

1.  The  authority  citation  for  part  14  is 
revised  to  read  as  follows: 


Authority:  5  U.S.C.  301,  38  U.S.C.  501(a]. 
5502.  5902-5905,  unless  otherwise  noted. 

2.  In  part  14.  §§  14.800  through  14.810 
and  an  undesignated  center  heading 
prior  to  §  14.800  are  added  to  read  as 
follows: 

Testimony  of  Department  Personnel  and 
Production  of  Department  Records  in  Legal 
Proceedings 

Sec 

14.800 

14.801 

14.802 

14.803 

14.804 

14.805 

14.806 

14.807 


Purpose. 
Applicability. 
Dennitions. 
Policy. 

Factors  to  consider. 
Contents  of  a  demand  or  request. 
Scope  of  testimony  or  production. 
Procedure  when  demand  or  request 
is  made. 

14.808  Expert  or  opinion  testimony. 

14.809  Demands  or  requests  in  legal 
proceedings  for  records  protected  by 
confidentiality  statutes. 

14810    Fees. 

Testimony  of  Department  Personnel 
and  Production  of  Department  Records 
in  Legal  Proceedings 

§14.800    Purpose. 

Sections  14.800  through  14.810 
establish  policy,  assign  responsibilities 
and  prescribe  procedures  with  respect 
to: 

(a)  The  production  or  disclosure  of 
official  information  or  records  of  the 
Department  of  Veterans  Affairs  (VA); 
and 

(b)  The  testimony  of  present  or  former 
VA  personnel  relating  to  any  official 
information  acquired  by  any  individual 
as  part  of  that  individual's  performance 
of  official  duties,  or  by  virtue  of  that 
individual's  official  status,  in  federal, 
state  or  other  legal  proceedings  covered 
by  these  regulations. 

(Authority:  38  U.S.C.  501(a)  and  (b);  5  U.S.C. 
301  ) 

S  14.801    Applicability. 

(a)  Sections  14.800  through  14.810 
apply  to: 

U)  Contractors  and  subcontractors 
which  undertake  a  VA  activity  or 
maintain  VA  records  when  the  contract 
covering  their  actions  provides  that 
these  regulations  apply,  as  well  as  the 
personnel  of  contractors  and 
subcontractors. 

(2)  All  components  of  the  Department, 
including  Canteen  Service,  the  Office  of 
Inspector  General,  and  all  staff  offices, 
services  and  administrations,  and  their 
personnel. 

(b)  Sections  14.800  through  14.810  do 
not  apply  to: 

(1)  Testimony  or  records  provided  in 
accordance  with  Office  of  Personnel 
Management  regulations  implementing 
5  U.S.C.  6322. 
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(2)(i)  Legal  proceedings  in  which  the 
Department  of  Veterans  Affairs,  ihe 
Secretary  of  Veterans  Affairs  or  the 
United  States  is  a  party,  is  represented 
or  has  a  direct  and  substantial  interest; 
or 

(ii)  Legal  proceedings  in  which  an 
individual  or  entity  is  a  party  for  whom 
the  United  States  is  providing 
representation. 

(31  Legal  proceedings  in  which  VA 
personnel  are  to  testify  while  in  leave  or 
off-duty  status  as  to  matters  which  are 
purely  personal  and  that  do  not  arise 
out  of,  or  relate  in  any  way  to,  the 
personnel's  official  duties  or  to  the 
functions  and  activities  of  the  VA  or  the 
United  States. 

(4)  Official  comments  on  matters  in 
legal  proceedings,  where  appropriate. 

(5)  Disclosures,  in  the  absence  of  a 
request  or  demand,  of  information  or 
records  by  VA  components,  particularly 
the  Office  of  Inspector  General,  to 
federal,  state,  local  and  foreign  law 
enforcement  or  regulatory  agencies. 

(6)  Congressional  demands  or  requests 
for  testimony  or  documents. 

(7)  Requests  for,  and  release  of, 
records  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and  the 
Privacy  Act,  5  U.S.C.  552a. 

(8)  Disclosures  in  child  support  and 
alimony  proceedings  under  the 
authority  of  42  U.S.C.  659  and 
regulations  promulgated  by  the  Office  of 
Personnel  Management  implementing 
that  section. 

(9)  Legal  proceedings  before  or 
involving  the  VA  concerning  a  claim  or 
dispute  as  to  the  rights  of  a  beneficiary 
or  obligations  or  liabilities  of  the  United 
States  under  any  law  or  program 
administered  by  the  Department  of 
Veterans  Affairs. 

(10)  Requests  by  a  veteran  or  that 
veteran's  representative  for  access  to  the 
veteran's  records  for  use  in  an 
administrative  or  judicial  claim  for 
benefits  administered  by  the 
Department  of  Veterans  Affairs. 

(11)  Foreign  legal  proceedings 
covered  by  Department  of  State 
procedures  governing  the  production  of 
records  or  witnesses  in  response  to 
requests  or  demands  in  connection  with 
foreign  legal  proceedings. 

(c)  Sections  14.800  through  14.810  are 
not  intended  to,  and  do  not: 

(1)  Waive  the  sovereign  immunity  of 
the  United  States; 

(2)  Infringe  upon  or  displace  the 
responsibilities  committed  to  the 
Department  of  Justice  in  conducting 
litigation  on  behalf  of  the  United  States 
in  appropriate  cases; 

(3j  Remove  the  need  for  the 
Department  to  comply  with  any 
applicable  legal  confidentiality 


provisions,  such  as  the  Privacy  Act, 
before  having  the  legal  authority  to 
make  any  disclosure  or  providing  any 
testimony  under  these  regulations. 
(Sections  14.800  through  14.810  do  not 
give  VA  disclosure  authority  under 
applicable  confidentiality  statutes; 
absent  disclosure  authority  granted  by 
those  statutes,  information  and  records 
subject  to  those  laws  may  not  be 
disclosed,  or  testimony  given  as  to  them 
under  the  procedures  established  in 
these  regulations);  or 

(4)  Preclude  treating  any  written 
request  for  agency  records  that  is  not  in 
the  nature  of  a  request  or  demand 
related  to  legal  proceedings  as  a  request 
under  the  Freedom  of  Information  or 
Privacy  Acts. 

(Authority:  38  U.S.C.  501(a)  and  (b);  5  U.S.C. 
301.) 

§14.802    Definitions. 

(a)  Demand.  Order,  subpoena,  or  other 
demand  of  a  court  of  competent 
jurisdiction,  or  other  specific  authority 
or  under  color  of  law,  for  the 
production,  disclosure,  or  release  of  VA 
information  or  records  or  for  the 
appearance  and  testimony  of  VA 
personnel  as  witnesses. 

(b)  Request.  Any  informal  request,  by 
whatever  method,  from  a  party,  a  party's 
attorney,  or  any  person  acting  on  behalf 
of  a  party,  for  the  production  of  VA 
records  or  information  or  for  the 
testimony  of  VA  personnel  as  witnesses, 
which  has  not  been  ordered  by  a  court 
of  competent  jurisdiction  or  other 
specific  authority  or  under  color  of  law. 

(c)  VA  personnel.  All  present  and 
former  officers  and  employees  of  the  VA 
and  any  other  individuals  who  are  or 
have  beeh  appointed  by,  or  subject  to 
the  supervision,  jurisdiction,  or  control 
of  the  Secretary  of  Veterans  Affairs  or 
another  official  of  the  VA,  including 
nonappropriated  fund  activity 
employees,  and  other  individuals  hired 
through  contractual  agreements  by  or  on 
behalf  of  the  VA,  or  performing  ser\'ices 
under  such  agreements  for  VA,  such  as 
consultants,  contractors,  subcontractors, 
their  employees  and  personnel.  This 
phrase  also  includes  individuals  who 
served  or  are  serving  on  any  advisory 
committee  or  in  any  advisory  capacity, 
whether  formal  or  informal. 

(d)  Legal  proceedings.  All  pretrial, 
trial,  and  post-trial  stages  of  all  existing 
or  reasonably  anticipated  judicial  or 
administrative  actions,  hearings, 
investigations,  or  similar  proceedings 
before  courts,  commissions,  boards,  or 
other  tribunals,  foreign  or  domestic  that 
are  not  specified  in  §  14.801(b).  This 
phrase  includes  depositions  and  other 
pretrial  proceedings,  as  well  as 
responses  to  formal  or  informal  requests 


by  attorneys  or  others  in  situations 
involving  legal  proceedings  not 
specified  in  §  14.801  fb). 

(e)  Official  VA  information.  All 
information  of  any  kind,  however 
stored,  that  is  in  the  custody  and  control 
of  VA  or  was  acquired  by  VA  personnel 
as  part  of  their  official  duties  or  because 
of  their  official  status. 

(f)  Testimony.  Testimony  in  any  form, 
including  personal  appearances  in 
court,  depositions,  recorded  interviews, 
telephonic,  televised  or  videotaped 
testimony  or  any  response  during 
discovery  or  similar  proceedings,  which 
response  would  involve  more  than  the 
production  of  records. 

(g)  VA  records.  All  documents  which 
are  records  of  the  Department  of 
Veterans  Affairs  for  purposes  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  regardless  of  storage  media, 
including  the  term  "record"  as  defined 
in  44  U.S.C.  3301.  and  implementing 
regulations. 

(Authority:  38  U.S.C.  501(a)  and  (b);  5  U.S.C 
301.) 

§14.803.    Policy. 

(a)  VA  personnel  may  provide 
testimony  or  produce  VA  records  in 
legal  proceedings  covered  by  §§  14.800 
through  14.810  only  as  authorized  in 
accordance  with  these  regulations.  In 
determining  whether  to  authorize 
testimony  or  the  production  of  records, 
the  determining  official  will  consider 
the  effect  in  this  case,  as  well  as  in 
future  cases  generally,  based  on  the 
factors  set  forth  in  §  14.804,  which 
testifying  or  producing  records  not 
available  for  public  disclosure  will  have 
on  the  ability  of  the  agency  or  VA 
personnel  to  perform  their  official 
duties. 

(b)  The  Department  of  Veterans 
Affairs  does  not  seek  to  deny  its 
employees  access  to  the  courts  as 
citizens,  or  in  the  employees'  private 
capacities  on  off-duty  time. 

(c)  The  Department  of  Veterans 
Affairs  does  not  seek  to  deny  the 
Nation's  veterans  access  to  the  courts. 

(Authority:  38  U.S.C.  501  (a)  and  (b):  5  U.S.C. 
301.) 

§  1 4.804.    Factors  to  consider. 

In  deciding  whether  to  authorize  the 
disclosure  of  VA  records  or  information 
or  the  testimony  of  VA  personnel.  VA 
personnel  responsible  for  making  the 
decision  should  consider  the  following 
types  of  factors: 

(a)  The  need  to  avoid  spending  the 
time  and  money  of  the  United  States  for 
private  purposes  and  to  conser\'e  the 
time  of  VA  personnel  for  conducting 
their  official  duties  concerning  ser\icing 
the  Nation's  veteran  population; 
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(b)  How  the  testimony  or  productioD 
of  records  would  assist  VA  in 
performing  its  statutory  duties; 

(c)  Whether  the  disclosure  of  the 
records  or  presentation  of  testimony  is 
necessary  to  prevent  the  perpetration  of 
fraud  or  other  injustice  in  the  matter  in 
question; 

(d)  Whether  the  demand  or  request  is 
unduly  burdensome  or  otherwise 
inappropriate  under  the  applicable 
court  or  administrative  rules; 

(e)  Whether  the  testimony  or 
production  of  records,  including  release 
in  camera,  is  appropriate  or  necessary 
under  the  rules  of  procedure  governing 
the  case  or  matter  in  which  the  demand 
or  request  arose,  or  under  the  relevant 
substantive  law  concerning  privilege; 

(f)  Whether  the  testimony  or 
production  of  records  would  violate  a 
statute,  executive  order,  regulation  or 
directive.  (Where  the  production  of  a 
record  or  testimony  as  to  the  content  of 
a  record  or  about  information  contained 
in  a  record  would  violate  a 
confidentiality  statute's  prohibition 
against  disclosure,  disclosure  will  not 
be  made.  Examples  of  such  statutes  are 
the  Privacy  Act.  5  U.S.Q  552a.  and 
sections  5701.  5705  and  7332  of  title  38, 
United  States  Code.); 

(g)  Whether  the  testimony  or 
production  of  records,  except  when  in 
camera  and  necessary  to  assert  a  claim 
of  privilege,  would  reveal  information 
properly  classified  pursuant  to 
applicable  statutes  or  Executive  Orders; 

(h)  Whether  the  testimony  would 
interfere  with  ongoing  law  enforcement 
proceedings,  compromise  constitutional 
rights,  compromise  national  security 
interests,  hamper  VA  or  private  health 
care  research  activities,  reveal  sensitive 
patient  or  beneficiary  information, 
interfere  with  patient  care,  disclose 
trade  secrets  or  similarly  confidential 
commercial  or  financial  information  or 
otherwise  be  inappropriate  under  the 
circumstances. 

(i)  Whether  such  release  or  testimony 
reasonably  could  be  expected  to  result 
in  the  appearance  of  VA  or  the  Federal 
government  favoring  one  litigant  over 
another; 

(j)  Whether  such  release  or  testimony 
reasonably  could  be  expected  to  result 
in  the  appearance  of  VA  or  the  Federal 
government  endorsing  or  supporting  a 
p>osition  advocated  by  a  party  to  the 
proceeding; 

(k)  The  need  to  prevent  the  public's 
possible  misconstruction  of  variances 
between  personal  opinions  of  VA 
personnel  and  VA  or  Federal  policy. 

(1)  The  need  to  minimize  VA's 
possible  involvement  in  issues 
unrelated  to  its  mission; 


(m)  Whether  the  demand  or  request  is 
within  the  authority  of  the  party  making 

it; 

(n)  Whether  the  demand  or  request  is 
sufficiently  specific  to  be  answered; 

(o)  Other  matters  or  concerns 
presented  fw  consideration  in  making 
the  decision. 

(Authority:  38  U.S.C  501  (a)  and  (b);  5  U.S.C 
301.) 

$14,805.    Contents  of  a  demand  or  request 

The  request  or  demand  for  testimony 
or  production  of  dociunents  shall  set 
forth  in,  or  be  accompanied  by,  an 
affidavit,  or  if  that  Is  not  feasible,  in.  or 
accompanied  by.  a  written  statement  by 
the  party  seeking  the  testimony  or 
records  or  by  the  party's  attorney,  a 
sununary  of  the  nature  and  relevance  of 
the  testimony  or  records  sought  in  the 
legal  proceedings  containing  sufficient 
information  for  the  responsible  VA 
official  to  determine  whether  VA 
personnel  should  be  allowed  to  testify 
or  records  should  be  produced.  Where 
the  materials  are  considered  insufficient 
to  make  the  determination  as  described 
in  §  14.807.  the  responsible  VA  official 
may  ask  the  requester  to  provide 
additional  information. 

(Authority:  38  U.S.C  501  (a)  and  (b);  5  U.S.C 
301.) 

1 14J08.    Scope  of  testimony  or 
production. 

VA  personnel  shall  not.  in  response  to 
a  request  or  demand  for  testimony  or 
production  of  records  in  legal 
proceedings,  comment  or  testify  or 
produce  records  without  the  prior 
written  approval  of  the  responsible  VA 
official  designated  in  §  14.807(b).  VA 
personnel  may  only  testify  concerning 
or  comment  upon  official  VA 
information,  subjects  or  activities,  or 
produce  records,  that  were  specified  in 
writing,  submitted  to  and  properly 
approved  by  the  responsible  VA  official. 

(Authority:  38  U.S.C  501  (a)  and  (b);  5  U.S.C 
301.) 

§  14.807.    Procedure  wt>en  demand  or 
request  is  made. 

(a)  VA  personnel  upon  whom  a 
demand  or  request  for  testimony  or  the 
production  of  records  in  connection 
with  legal  proceedings  as  defined  in 

§  14.602(d)  is  made  shall  notify  the  head 
of  his  or  her  field  station,  or  if  in  Central 
Office,  the  head  of  the  component  for 
which  he  or  she  works.  The  field  station 
or  Central  Office  component  shall  notify 
the  responsible  VA  official  designated 
in  §  14.807(b). 

(b)  In  response  to  a  demand  or  request 
for  the  production  of  records  or  the 
testimony  of  VA  personnel,  other  than 
personnel  in  the  Office  of  the  Inspector 


General  (OIG).  as  witnesses  in  legal 
proceedings  covered  by  these 
regulations,  the  General  Counsel,  the 
District  Counsel,  an  attorney  in  the 
Office  of  General  Counsel  designated  by 
the  General  Counsel,  or  an  attorney  in 
the  District  Counsel  office  designated  by 
the  District  Counsel  is  the  responsible 
VA  official  authorized  to  determine 
whether  VA  personnel  may  be 
interviewed,  contacted  or  used  as 
v^tnesses,  including  used  as  expert 
witnesses,  and  whether  VA  records  may 
be  produced;  and  what,  if  any, 
conditions  will  be  imposed  upon  such 
interview,  contact,  testimony  or 
production  of  records.  For  personnel  in 
the  OIG,  the  Counselor  to  the  Inspector 
General  or  an  attorney  designated  by  the 
Counselor  to  the  InsfNBCtor  General,  is 
the  responsible  VA  official  authorized  to 
make  the  determinations  provided  in 
§  14.807,  and  that  official  will  keep  the 
General  Counsel  informed  of  such 
determinations  for  purposes  of  litigation 
or  claims  of  privilege. 

(c)  In  appropriate  cases,  the 
responsible  VA  official  shall  promptly 
notify  the  Department  of  Justice  of  the 
demand  or  request.  After  consultation 
and  coordination  with  the  Department 
of  Justice,  as  required,  and  after  any 
necessary  consultation  with  the  VA 
component  which  employs  or  employed 
the  VA  personnel  whose  testimony  is 
sought  or  which  is  responsible  for  the 
maintenance  of  the  records  sought,  the 
VA  official  shall  determine  in  writing 
whether  the  individual  is  required  to 
comply  with  the  demand  or  request  and 
shall  notify  the  requester  or  the  court  or 
other  authority  of  the  determination 
reached  where  the  determination  is  that 
VA  will  not  comply  fully  with  the 
request  or  demand.  The  responsible  VA 
official  shall  give  notice  of  the  decision 
to  other  persons  as  circumstances  may 
warrant.  Oral  approval  may  be  granted, 
and  a  record  of  such  approval  made  and 
retained  in  accordance  with  the 
procedures  in  §  14.807(0  concerning 
oral  requests  or  demands. 

(d)  If,  after  VA  personnel  have 
received  a  request  or  demand  in  a  legal 
proceeding  and  have  notified  the 
responsible  VA  official  in  accordance 
witii  this  section,  a  response  to  the 
request  or  demand  is  required  before 
instructions  from  the  responsible 
official  are  received,  the  responsible 
official  designated  in  paragraph  (b)  of 
this  section  shall  furnish  the  requester 
or  the  court  or  other  authority  with  a 
copy  of  §§  14.800  through  14.810  and 
any  other  relevant  documentation, 
inform  the  requester  or  the  court  or 
other  authority  that  the  request  or 
demand  is  being  reviewed,  and  seek  a 
stay  of  the  request  or  demand  pending 
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a  final  determination  by  the  VA  official 
concerned. 

(e)  If  a  court  of  competent  jurisdiction 
or  other  appropriate  authority  declines 
to  stay  the  effect  of  the  demand  or 
request  in  response  to  action  taken 
pursuant  to  §  14.807(d),  or  if  such  court 
or  other  authority  orders  that  the 
demand  or  request  be  complied  with 
notwithstanding  the  final  decision  of 
the  appropriate  VA  official,  the  VA 
personnel  upon  whom  the  demand  or 
request  was  made  shall  notify  the 
responsible  VA  official  of  such  ruling  or 
order.  If  the  responsible  VA  official 
determines  that  no  further  legal  review 
of  or  challenge  to  the  ruling  or  order 
will  be  sought,  the  affected  VA 
personnel  shall  comply  with  the 
demand,  order  or  request.  If  directed  by 
the  appropriate  VA  official  after 
consultation  with  the  appropriate 
United  States  Attorney's  office, 
however,  the  affected  VA  personnel 
shall  respectfully  decline  to  comply 
with  the  demand,  request  or  order.  See 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462(1951). 

(f)  Normally,  written  demands  or 
requests  allowing  reasonable  lead  time 
for  evaluation  and  processing  are 
required.  However,  in  emergency 
situations  where  response  time  is 
limited  and  a  written  demand  or  request 
is  impractical,  the  following  procedures 
should  be  followed: 

(1)  The  responsible  VA  official  has  the 
authority  to  waive  the  requirement  of  a 
written  demand  or  request  and  may 
expedite  a  response  in  the  event  of  an 
emergency  under  conditions  which 
could  not  be  anticipated  in  the  course 
of  proper  planning  or  which 
demonstrate  a  good  faith  attempt  to 
comply  with  these  regulations. 
Determinations  on  oral  demands  or 
requests  should  be  reserved  for 
instances  where  insistence  on 
compliance  with  the  requirements  of  a 
proper  written  request  would  result  in 
the  effective  denial  of  the  request  and 
cause  an  injustice  in  the  outcome  of  the 
legal  proceeding  for  which  the 
testimony  or  records  are  sought.  No 
requester  has  a  right  to  make  an  oral 
demand  or  request  and  receive  a 
determination,  however.  Whether  to 
permit  such  an  exceptional  procedure  is 
a  decision  within  the  sole  discretion  of 
the  responsible  VA  official. 

(2)  It  the  responsible  VA  official 
concludes  that  the  demand  or  request, 
or  any  portion  of  it,  should  be  granted 
(after  considering  the  factors  listed  in 
§  14.804),  the  responsible  VA  official 
will  then  orally  advise  the  requester  of 
the  determination  in  accordance  with 
the  procedures  provided  in  §  14.807(c), 
including  any  limitations  on  such 


testimony  or  production  of  records,  and 
seek  a  written  confirmation  of  the  oral 
demand  or  request.  The  responsible  VA 
official  will  make  a  written  record  of  the 
determination  made  concerning  the  oral 
demand  or  request,  including  the  grant 
or  denial,  the  circumstances  requiring 
the  procedure,  and  the  conditions  to 
which  the  requester  agreed. 

(Authority:  38  U.S.C.  501  (a)  and  (b);  5  U.S.C. 
301.) 

§14.808    Expert  or  opinion  testimony. 

(a)  VA  personnel  shall  not  provide, 
with  or  without  compensation,  opinion 
or  expert  testimony  in  any  legal 
proceedings  concerning  official  VA 
information,  subjects  or  activities, 
except  on  behalf  of  the  United  States  or 
a  party  represented  by  the  United  States 
Department  of  Justice.  Upon  a  showing 
by  the  requester  or  court  or  other 
appropriate  authority  that,  in  light  of  the 
factors  listed  in  §  14.804,  there  are 
exceptional  circumstances  and  that  the 
anticipated  testimony  will  not  be 
adverse  to  the  interests  of  the 
Department  of  Veterans  Affairs  or  to  the 
United  States,  the  responsible  VA 
official  designated  in  §  14.807(b)  may,  in 
writing,  grant  special  authorization  for 
VA  personnel  to  appear  and  testify.  If, 
despite  the  final  determination  of  the 
responsible  VA  official,  a  court  of 
competent  jurisdiction  or  other 
appropriate  authority,  orders  the  expert 
or  opinion  testimony  of  VA  personnel, 
the  personnel  shall  notify  the 
responsible  VA  official  of  such  order.  If 
the  responsible  VA  official  determines 
that  no  further  legal  review  of  or 
challenge  to  the  order  will  be  sought, 
the  affected  VA  personnel  shall  comply 
with  the  order.  If  directed  by  the 
appropriate  VA  official  after 
consultation  with  the  appropriate 
United  States  Attorney's  ofiice, 
however,  the  affected  VA  personnel 
shall  respectfully  decline  to  comply 
with  the  demand,  request  or  order.  See 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951). 

(b)(1)  If,  while,  testifying  in  any  legal 
proceeding,  VA  personnel  are  asked  for 
expert  or  opinion  testimony  concerning 
official  VA  information,  subjects  or 
activities,  which  testimony  has  not  been 
approved  in  advance  in  accordance  with 
these  regulations,  the  witness  shall: 

(i)  Respectfully  decline  to  answer  on 
the  grounds  that  such  expert  or  opinion 
testimony  is  forbidden  by  these* 
regulations; 

(ii)  Request  an  opportunity  to  consult 
with  the  responsible  VA  official 
mentioned  in  §  14.807(b)  before  giving 
such  testimony; 


(iii)  Explain  that,  upon  such 
consultation,  approval  for  such 
testimony  may  be  provided;  and 

(iv)  Explain  that  providing  such 
testimony  absent  such  approval  may 
expose  the  individual  to  criminal 
liability  under  18  U.S.C.  201-209  and  to 
disciplinary  or  other  adverse  persormel 
action. 

(2)  If  the  witness  is  then  ordered  by 
the  body  conducting  the  proceeding  to 
provide  expert  or  opinion  testimony 
concerning  official  VA  information, 
subjects  or  activities  without  the 
opportunity  to  consult  with  the 
appropriate  VA  official,  the  witness 
respectfully  shall  refuse  to  do  so.  See 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462(1951). 

(c)  Upon  notification  by  the  witness  of 
a  request  for  opinion  or  expert 
testimony  concerning  official  VA 
information,  subjects  or  activities  during 
§  14.802(d)  legal  proceedings,  the 
responsible  VA  official  shall  follow  the 
procedures  contained  in  this  section  to 
determine  whether  such  testimony  shall 
be  approved. 

(d)  If  VA  personnel  who  are  unaware 
of  these  regulations  provide  expert  or 
opinion  testimony  concerning  official 
VA  information,  subjects  or  activities  in 
any  legal  proceeding,  including  one 
mentioned  in  §  14.802(d)  in  which  the 
United  States  is  not  already  represented, 
without  consulting  with  the  responsible 
VA  official,  the  witness,  as  soon  after 
testifying  as  possible,  shall  inform  the 
responsible  VA  official  of  the  fact  that 
such  testimony  was  given  and  provide 

a  summary  of  the  expert  or  opinion 
testimony  given. 

(Authority:  38  U.S.C.  501  (a)  and  (b);  5  U.S.C. 
301.) 

§14.809    Demands  or  requests  In  legal 
proceedings  for  records  protected  by 
conndentlallty  statutes. 

In  addition  to  complying  with  the 
requirements  of  §§  14.800  through 
14.810,  requests  or  demands  in  legal 
proceedings  for  the  production  of 
records,  or  for  testimony  of  VA 
employees  concerning  information, 
protected  by  the  Privacy  Act,  5  U.S.C. 
552a,  or  other  confidentiality  statutes, 
such  as  38  U.S.C.  5701,  5705  and  7332, 
must  satisfy  the  requirements  for 
disclosure  imposed  by  those  statutes, 
and  implementing  regulations,  such  as 
38  CFR  1.511,  before  the  records  may  be 
provided  or  testimony  given. 
Accordingly,  the  responsible  VA  official 
may  first  determine  whether  there  is 
legal  authority  to  provide  the  testimony 
or  records  sought  under  applicable 
confidentiality  statutes  before  applying 
§§  14.800  through  14.810.  Where  an 
applicable  confidentiality  statute 
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mandates  disclosure.  §§  14.800  through 
14.810  will  Dot  apply. 

(Authority:  38  U.S.C  501  (a)  and  (b):  5  U.S.C 
301.) 

§14.810    Fee*. 

(a)  The  testimony  of  VA  personnel  as 
witnesses,  particularly  as  expert 
witnesses,  and  the  production  of  VA 
records  in  legal  proceedings  subject  to 
§§  14.800  through  14.810  are  services 
which  convey  special  benefits  to  the 
individuals  or  entities  seeking  such 
testimony  or  production  of  records 
above  and  beyond  those  accruing  to  the 
general  public.  These  services  are  not 
regularly  received  by  or  available 
without  charge  to  the  public  at  large. 
Consequently,  these  are  the  sort  of 
services  for  which  the  VA  may  establish 
a  charge  for  providing  under  31  U.S.C 
9701.  The  responsible  VA  official  will 
determine  all  fees  associated  with 
§§  14.800  through  14.810,  and  shall 
timely  notify  the  requester  of  the  fees, 
particularly  those  which  are  to  be  paid 
in  advance. 

(b)(1)  When  a  request  is  granted  under 
§  14.808  to  permit  VA  personnel  to 
testify  in  whole  or  in  piart  as  to  expert, 
opinion  or  jwlicy  matters,  the  requester 
shall  pay  to  the  government  a  fee 
calculated  to  reimburse  the  cost  of 
providing  the  witness.  The  fee  shall 
include: 

(i)  Costs  of  the  time  expended  by  VA 
personnel  to  process  and  respond  to  the 
demand  or  request; 

(ii)  Costs  of  attorney  time  expended  in 
reviewing  the  demand  or  request  and 
any  information  located  in  connection 
with  the  demand  or  request; 

(iii)  Expenses  generated  by  materials 
and  equipment  used  to  search  for, 
produce,  and  copy  the  responsive 
information; 

(iv)  The  cost  of  the  time  expended  by 
the  witness  to  prepare  to  testify;  and 

(v)  Costs  of  travel  by  the  witness  and 
attendance  at  trial. 

(2)  All  costs  for  documents  necessary 
for  such  expert  testimony  shall  be 
calculated  as  provided  in  VA 
regulations  implementing  the  fee 
provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C  552. 

(c)  When  an  individual  testifies  in 
legal  proceedings  covered  by  these 
regulations  in  any  capacity  other  than  as 
an  expert  witness,  the  requester  shall 
pay  to  the  witness  the  fee  and  expenses 
prescribed  for  attendance  by  the 
applicable  rule  of  court.  If  no  such  fee 
is  prescribed,  the  applicable  Federal 
rule,  such  as  a  local  Federal  district 
court  rule,  will  apply.  No  additional  fee 
will  be  prescribed  for  the  time  spent 
while  testifying  or  in  attendance  to  do 
so. 


(d)  When  a  requester  wishes  to 
interview  VA  personnel  as  part  of  legal 
proceedings  covered  by  these 
regulations,  and  such  interview  has 
been  approved  in  accordance  with  these 
regulations,  the  requester  shall  pay  a  fee 
calculated  upon  the  total  hourly  pay  of 
the  individual  interviewed. 

(e)  When  VA  produces  records  in 
legal  proceedings  pursuant  to  §§  14.800 
through  14.810,  the  fees  to  be  charged 
and  paid  prior  to  production  of  the 
records  shall  be  the  fees  charged  by  VA 
under  its  regulations  implementing  the 
fee  provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

(f)  Fees  shall  be  paid  as  follows: 

(1)  Fees  for  copies  of  documents, 
blueprints,  electronic  tapes,  or  other  VA 
records  will  be  paid  to  the  VA  office  or 
station  providing  the  records,  and 
covered  to  the  General  Fund  of  the 
Department  of  the  Treasury. 

(2)  Witness  fees  for  testimony  shall  be 
paid  to  the  witness,  who  shall  endorse 
the  check  "pay  to  the  United  States." 
and  surrender  it  to  his  or  her  supervisor. 
It  shall  thereafter  be  deposited  in  the 
General  Fimd. 

(3)  The  private  party  requesting  a  VA 
witness  shall  forward  in  advance 
necessary  round  trip  tickets  and  all 
requisite  travel  and  per  diem  funds. 

(g)  A  waiver  of  any  fees  in  connection 
with  the  testimony  of  an  expert  witness 
may  be  granted  by  the  appropriate  VA 
official  at  the  official's  discretion 
provided  that  the  waiver  is  in  the 
interest  of  the  United  States.  Fee 
waivers  shall  not  be  routinely  granted, 
nor  shall  they  be  granted  under 
circumstances  which  might  create  the 
appearance  that  the  VA  or  the  United 
States  favors  one  party  or  a  position 
advocated  by  a  party  to  the  legal 
piuceeding. 

(Authority:  36  U.S.C  501  (a)  and  (b);  5  U.S.C 

301.) 
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ACTION:  Interim  final  rule  with  comment 
period. 

summary:  This  rule  sets  forth  the 
coverage  criteria  and  payment 
melbodology  for  partial  hospitalization 
services  in  community  mental  health 
centers.  The  purpose  of  this  rule  is  to 
establish  regulations  governing  this 
coverage  under  the  provisions  of  section 
4162  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 
DATES:  Effective  date:  These  rules  are 
effective  February  11, 1994. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  April  12, 1994. 
ADDRESSES:  Mail  an  original  and  three 
copies  of  comments  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BFD- 
736-IFC.  P.O.  Box  7517.  Baltimore,  MD 
21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-736-IFC  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  docimient. 
in  room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW..  Washington.  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  In  this  interim  final  rule  with 
comment  period,  you  may  submit 
comments  to:  Allison  Herron  Eydt, 
HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  hJew  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Walker,  (410)  966-6735. 

SUPPtXMENTARY  MFORMATION: 

I.  Background 

Community  mental  health  centers 
(CMHCs)  provide  treatment  and  services 
to  mentally  ill  individuals,  including 
the  elderly  and  children,  residing  in  the 
commimity.  The  Community  Mental 
Health  Centers  Act  (Pub.  L  88-164, 
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enacted  October  31. 1963)  created  a 
Federal  grant  program  to  help  States  in 
the  construction  of  CMHCs.  The 
Community  Mental  Health  Centers 
Amendments  of  1975  (Pub.  L.  94-63. 
enacted  July  29. 1975)  specified 
requirements  for  CMHCs.  The 
Community  Mental  Health  Centers 
Extension  Act  of  1978  (Pub.  L  95-€22, 
enacted  November  9, 1978)  expanded 
CMHC  services  to  include  programs  for 
the  prevention  and  treatment  of  alcohol 
and  drug  abuse  and  rehabilitation  of 
alcohol  and  drug  abusers. 

The  Public  Health  Service  (PHS)  has 
primary  responsibility  for  regulating 
CMHCs,  Section  1916(c)(4)  of  the  PHS 
Act  (42  U.S.C  300x-4(c)(4))  requires  a 
CMHC  to  provide  specialized  outpatient 
services;  24-hour-a-day  emergency  care 
services;  day  treatment,  other  partial 
hospitalization  services,  or  psychosocial 
rehabilitation  services;  screenings  to 
determine  appropriateness  of  admission 
to  State  mental  health  facilities;  and 
consultation  and  education  services. 

According  to  the  National  Council  of 
Community  Mental  Health  CentCTS. 
there  are  approximately  2.310  CMHCs 
funded  through  block  grants  to  States, 
and  80  percent  of  them  provide  partial 
hospitalization  services.  Before  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  *90).  PubUc  Law  101-508. 
enacted  on  November  5, 1990.  partial 
hospitalization  services  provided  by 
CMHCs  were  not  covered  under  the 
Medicare  program. 

Medicare  coverage  of  partial 
hospitalization  services  provided  by  a 
hospital  to  its  outpatients  became 
effective  December  22. 1987.  under 
section  1861(ffl  of  the  Social  Security 
Act  (the  Act),  which  defines  partial 
hospitalization  services.  Section  1861(fl) 
of  the  Act  was  enacted  by  section 
4070(b)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203)  and  corrected  by  section 
411(h)(1)(B)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L.  100-360).  Hospital  outpatient 
departments  do  not  need  to  qualify  as 
CMHCs  to  continue  to  provide  partial 
hospitalization  services. 

n.  Legislative  Changes 

Section  4162  of  OBRA  '90  amended 
sections  1861(ff)  and  1832(a)(2)  of  the 
Act  to  extend  Medicare  coverage  and 
payment  to  partial  hospitalization 
services  provided  by  CMHCs  on  or  after 
October  1. 1991.  Section  4162(a)  of 
OBRA  '90  amended  section  1861(f!)  of 
the  Act  concerning  partial 
hospitalization  services  as  follows: 

•  Paragraph  (n)(3).  which  describes  a 
partial  hospitalization  program,  was 
redesignated  as  subparagraph  (n)(3)(A) 


and  amended  to  include  a  partial 
hospitalization  program  provided  by  a 
CMHC 

•  Subparagraph  (ff)(3)(B)  was  added 
to  define  the  term  CMHC  as  an  entity 
that  provides  the  services  described  in 
section  1916(c)(4)  of  the  Public  Health 
Service  Act  and  meets  applicable 
licensing  or  certification  requirements 
for  CMHCs  in  the  State  in  which  It  is 
located. 

Section  4162(b)(1)  of  OBRA  "90  made 
conforming  changes  to  section 
1832(aJ(2)  of  the  Act.  which  describes 
the  scope  of  benefits  covered  under 
Supplementary  Medical  Insurance 
Benetlts  for  the  Aged  and  Disabled  (Part 
B)  of  Medicare,  by  adding  subsection 
(a)(2)(J)  which  refers  to  partial 
hospitalization  services  provided  by  a 
CMHC  as  described  in  section 
1861(ff)(3)(A)oftheAct. 

Section  4162(b)(2)  of  OBRA  "90 
amended  the  term  "provider  of 
services"  described  in  section  1866(e)  of 
the  Act  to  permit  a  CMHC  to  enter  into 
a  Medicare  provider  agreement  but  only 
with  respect  to  providing  partial 
hospitalization  services  to  Medicare 
beneficiaries  as  described  in  section 
1861(ff)(l)ofthe  Act. 

The  provisions  of  section  4162  of 
OBRA  '90  are  effective  for  services 
furnished  on  or  after  October  1, 1991. 
The  following  Medicare  manual 
instructions  have  been  issued  covering 
partial  hospitalization  services  in 
CMHCs: 

A .  Medicare  Intermediary  Manual,  Part 
3 — Claims  Process,  and  Medicare 
Outpatient  Physical  Therapy  and 
Comprehensive  Outpatient 
Rehabilitation  Facility  Manual,  (the 
same  transmittal  number  and  issue 
date  were  used  for  both  manual 
issuances)  Transmittal  No.  IM-92-1, 
issued  March  1992:  New 
Procedures — Effective  Date:  October 
1, 1991,  concerning  partial 
hospitalization  services  provided  by 
CMHCs  and  bill  review  instructions 
for  these  services. 

B.  Medicare  Provider  Reimbursement 
Manual,  Part  1,  Transmittal  No.  366. 
Issued  March  1992:  New 
Implementing  Instructions — Effective 
Date:  October  1, 1991.  concerning 
CMHCs  as  providers  of  services,  the 
interim  rates  for  partial 
hospitalization  services  provided  in 
CMHCs.  and  the  interim  rate  for  the 
initial  r^>orting  period  for  these 
services  in  CMHCs. 

m.  Current  Regulations 

Pertinent  regulations  regarding  partial 
hospitalization  services  appear  in  title 
42  of  the  Code  of  Federal  Regulations 
(CFR)  at  the  following  locations: 


A.  Part  410  specifies  the  benefits, 
conditions  for  payment  and 
limitations  on  services  available 
under  Medicare  Part  B.  Section  410.2 
contains  a  definition  of  partial 
hospitalization  services. 

B.  Part  424  contains  the  specific 
conditions  and  limitations  applicable 
to  providers  under  Medicare  Part  B. 
Section  424.24(a)  specifies  that  partial 
hospitalization  services  are  not 
exempt  from  physician  certification 
requirements.  Section  424.24(e) 
describes  the  physician  certification 
and  plan  of  treatment  requirements 
for  partial  hospitaUzation  services. 

rv.  Provisions  ofThis  Interim  Final 
Rule  With  Comment  Period 

In  accordance  with  the  provisions  of 
section  4162  of  OBRA  '90.  we  are 
making  the  changes  described  below  to 
the  Mwlicare  regulations  in  title  42  of 
the  CFR.  In  addition,  we  are  making 
other  minor  technical  and  conforming 
changes. 

In  §  400.202  (Definitions  specific  to 
Medicare),  we  are  revising  the  definition 
of  "Provider"  to  include  a  CMHC  that 
has  in  effect  an  agreement  to  participate 
in  Medicare,  but  only  to  provide  partial 
hospitalization  services.  We  are  also 
revising  this  definition  by  adding 
"occupational  therapy"  to  the  list  of 
covered  services  furnished  by  a  clinic. 
rehabilitation  agency  or  public  health 
agency.  These  revisions  are  made  in 
accordance  with  section  1866(e)  of  the 
Act.  which  Includes  a  CMHC  as  a 
"provider  of  services"  but  only  with 
respect  to  providing  partial 
hospitalization  services.  Section  1866(e) 
of  the  Act  also  lists  "occupational 
therapy"  as  a  covered  service  provided 
by  the  aforementioned  facilities. 

We  are  revising  §410.2  (Definitions 
for  purposes  of  Part  B  of  Medicare)  as 
follows: 

•  We  are  rearranging  the  definitions 
in  alphabetical  order. 

•  To  improve  readability  we  are 
revising  the  definition  of  "partial 
hospitalization  services"  by  removing 
the  list  of  services  contained  in  the 
current  definition  and  adding  a  cross- 
reference  to  a  new  §410.43  which  lists 
the  services.  Under  the  revised 
definition,  partial  hospitalization 
services  means  a  distinct  and  organized 
intensive  ambulatory  treatment  program 
that  offers  less  than  24-hour  daily  care 
and  provides  the  services  specified  in 

§  410.43.  This  definition  appUes  to  Part 
B  partial  hospitalization  services 
provided  by  both  hospitals  and  CMHCs. 

•  The  definition  of  "nominal  ctiarge 
provider"  inadvertently  contains  the 
definiticm  for  "participating",  which 
includes  a  definition  of  a 
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"nonparticipating"  provider  under 
Medicare.  To  correct  this,  we  are 
removing  the  definition  of 
"participating"  provider  (including 
"nonparticipating"  provider)  and  listing 
it  as  a  separate  definition  in  this  section. 
Concurrently,  in  accordance  with 
section  1366(e)  of  the  Act  concerning 
Medicare  provider  agreements,  we  are 
revising  the  definition  of  "participating" 
provider  to  include  a  CMHC  as  a 
provider  of  services  that  has  entered 
into  a  Medicare  provider  agreement,  but 
only  to  provide  partial  hospitalization 
services. 

•  We  are  also  adding  a  definition  for 
a  CMHC.  We  define  a  CMHC  as  an 
entity  that  provides:  Outpatient 
services,  including  specialized 
outpatient  services  for  children,  the 
elderly,  individuals  who  are  chronically 
mentally  ill.  and  residents  of  its  mental 
health  service  area  who  have  been 
discharged  from  inpatient  treatment  at  a 
mental  health  facility;  24-hour-a-day 
emergency  care  services;  day  treatment 
or  other  partial  hospitalization  services, 
or  psychosocial  rehabilitation  services; 
screening  for  patients  being  considered 
for  admission  to  State  mental  health 
facilities  to  determine  the 
appropriateness  of  such  admission;  and 
consultation  and  education  services. 
The  definition  specifies  that  a  CMHC 
must  also  meet  applicable  licensing  or 
certification  requirements  for  CMHCs  in 
the  State  in  which  it  is  located. 

This  new  definition  is  based  upon 
section  1861(fn(3)(B)  of  the  Act,  which 
defines  a  CMHC  as  an  entity  that:  (1) 
Provides  the  services  described  in 
section  1916(c)(4)  of  the  PHS  Act;  and 
(2)  meets  appUcable  State  licensing  or 
certification  requirements.  In  the  CMHC 
definition  at  §410.2,  we  are  listing  the 
required  services  as  they  appear  in 
section  1916(c)(4)  of  the  PHS  Act. 

In  §  410.3  (Scope  of  benefits),  we  are 
revising  subparagraph  (a)(2)  to  include 
partial  hospitalization  services  provided 
by  a  CMHC  as  services  covered  under 
Part  B  of  Medicare.  This  revision  is 
made  in  accordance  with  section 
1832(a)(2)(J)  of  the  Act,  which  includes 
partial  hospitalization  services  in  a 
CMHC  in  the  scope  of  Medicare  Part  B 
l)enefits. 

In  a  new  §410.43  (Partial 
hospitalization  ser\'ices:  Conditions  and 
exclusions.),  in  paragraph  (a),  we  list  the 
services  that  are  described  as  partial 
hospitalization  services,  based  on 
section  1861(^1(2)  of  the  Act.  We 
specify  that  to  be  considered  a  partial 
hospitalization  service,  a  service  must 
be  reasonable  and  necessary  for  the 
diagnosis  or  active  treatment  of  the 
individual's  condition  and  reasonably 
expected  to  improve  or  maintain  the 


individual's  condition  and  functional 
level  and  to  prevent  relapse  or 
hospitalization.  In  addition,  the  service 
must  be  one  of  the  following: 

•  Individual  and  group  therapy  with 
physicians  or  psychologists  or  other 
mental  health  professionals  to  the  extent 
authorized  under  State  law. 

•  Occupational  therapy  requiring  the 
skills  of  a  qualified  occupational 
therapist. 

•  Services  of  social  workers,  trained 
psychiatric  nurses,  and  other  staff 
trained  to  work  with  psychiatric 
patients. 

•  Drugs  and  biologicals  furnished  for 
therapeutic  purposes,  subject  to  the 
limitations  described  in  §410.29. 

•  Individualized  activity  therapies 
that  are  not  primarily  recreational  or 
diversionary. 

•  Family  counseling,  the  primary 
purpose  of  which  is  treatment  of  the 
individual's  condition. 

•  Patient  training  and  education,  to 
the  extent  the  training  and  educational 
activities  are  closely  and  clearly  related 
to  the  individual's  care  and  treatment. 

•  Diagnostic  services. 

•  Other  items  and  services  as 
specified  by  HCFA,  excluding  meals 
and  transportation. 

Some  services  in  this  description  are 
separately  covered  and  paid  as  the 
professional  services  of  independent 
practitioners.  In  order  to  determine  how 
to  handle  the  services  of  certain 
nonphysician  practitioners,  we  have 
examined  the  statutory  provisions  that 
established  the  hospital  outpatient 
department  coverage  of  partial 
hospitalization  services,  since  the 
Congress  built  upon  these  provisions  to 
extend  Medicare  Part  B  coverage  to  a 
CMHC  as  a  provider  of  partial 
hospitalization  services.  Also 
applicable,  therefore,  are  the  statutory 
provisions  governing  the  methodology 
by  which  physicians  and  others  are  paid 
for  their  services  furnished  in  hospital 
settings. 

Below  we  reference  four  sections  of 
the  Act,  which,  while  pertaining 
expressly  to  the  services  of  a 
professional  in  the  context  of  a  hospital, 
we  believe  serve  as  a  model  for  the 
coverage  of  the  services  of  a  clinical 
psychologist  (CP)  and  a  physician 
assistant  (PA)  when  those  professionals 
furnish  services  in  a  CM^IC. 

•  Section  1861(b)(4)  of  the  Act 
excludes  medical  or  surgical  services 
furnished  by  a  physician,  resident  or 
intern,  and  services  furnished  by  a  CP 
and  PA  from  the  term  "inpatient 
hospital  services".  (Services  of  a 
certified  nurse  midwife  and  a  certified 
registered  nurse  anesthetist  are  also 
excluded  from  the  definition  of 


inpatient  hospital  services,  but  our 
focus  is  on  CPs  and  PAs  because  the 
other  nonphysician  practitioners  are 
less  likely  to  furnish  services  in  a 
CMHC,  based  on  the  types  services  that 
are  covered  as  partial  hospitalization 
services.) 

•  Section  1832(a)(2)(B)  of  the  Act 
excludes  from  the  scope  of  medical  and 
other  health  services  furnished  by  a 
provider,  physician  services  and 
services  of  certain  nonphysician 
practitioners,  including  CPs.  (A  CMHC 
is  considered  a  "provider  of  services" 
under  section  1866(e)(2)  of  the  Act  for 
the  purpose  of  providing  partial 
hospitalization  services.)  This  means 
these  services  are  excluded  from  the 
scope  of  outpatient  hospital  services 
and  partial  hospitalization  services 
because  they  are  separately  paid  for  by 
Medicare  Part  B  under  section 
1832(a)(1)  of  the  Act. 

•  Sections  1862(a)(14)  and 
1866(a)(lKH)  of  the  Act  specify  that 
services  by  a  physician  and  a  CP  and  PA 
are  not  included  in  payments  made  to 

a  hospital  (eitlier  on  an  inpatient  or 
outpatient  basis)  for  certain  services. 
Consequently,  these  services  that  are 
"unbundled"  from  hospital  payment 
can  be  billed  directly  by  a  CP  and  the 
employer  of  a  PA  to  Medicare  Part  B, 
and  are  paid  separately. 

Before  1986,  the  bundling  provisions 
referred  solely  to  inpatient  services. 
However,  section  9343(c)(2)(B)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L.  99-509)  amended  section 
1866(a)(1)(H)  of  the  Act  by  striking  the 
phrase  "an  inpatient"  and  inserting  the 
phrase  "a  patient".  Therefore,  the 
reference  to  "unbundled"  services 
pertains  to  services  furnished  either  to 
inpatients  or  outpatients. 

Sections  186l(ii)  and  1861(s)(2)(K)(i) 
of  the  Act  enable  a  CP  and  PA  to  furnish 
services  that  would  otherwise  be 
furnished  by  a  physician.  Accordingly, 
since  these  practitioners'  services  are 
separately  covered  and  no  longer 
considered  to  be  part  of  a  hospital's 
services,  including  its  partial 
hospitalization  services,  we  are 
providing  that  the  services  of  a  CP  and 
PA  are  also  unbundled  when  furnished 
in  a  CMHC.  Thus,  these  practitioners 
can  bill  Medicare  Part  B  directly  for 
their  professional  services  furnished  to 
hospital  patients  and  to  CMHC  partial 
hospitalization  patients. 

Consequently,  we  are  adding  a  new 
§  410.43(b)  to  our  regulations  to  specify 
that  the  following  services  are  not  paid 
as  partial  hospitalization  services: 

•  Physician  services  that  meet  the 
criteria  of  part  405,  subpart  F  for 
payment  on  a  fee  schedule  basis  in 
accordance  with  part  414. 
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•  Clinical  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act, 
that  are  furnished  after  December  31, 
1990. 

•  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K)(i)  of  the 
Act,  that  are  furnished  after  December 
31. 1990. 

Accordingly,  when  furnishing 
services  to  partial  hospitalization 
patients  in  a  CMHC.  the  professionals 
specified  in  §  410.43(b)  may  bill 
Medicare  Part  B  for  their  services  by 
submitting  their  claims  directly  to  the 
Medicare  Part  B  carrier.  The  CMHC  can 
also  serve  as  a  billing  agent  for  these 
professionals,  by  billing  the  Part  B 
carrier  on  their  behalf  for  their 
professional  services  furnished  at  the 
CMHC 

Conversely,  there  are  some 
independent  practitioners  whose 
services  are  bundled  when  furnished  to 
hospital  patients;  for  example,  clinical 
social  workers  (CSVVs).  In  accordance 
with  section  1861(hh)(2)  of  the  Act.  a 
CSW  is  not  authorized  to  bill  directly 
for  services  furnished  to  patients  in  a 
hospital  and  skilled  nursing  facility  that 
are  Medicare  participating.  Therefore, 
for  CSVVs  or  other  practitioner's  services 
that  remain  bundled  when  furnished  in 
the  hospital  setting,  we  are  providing 
that  these  services  are  also  bundled  in 
the  CMHC  setting.  Accordingly,  the 
CMHC  must  bill  intermediaries  for 
nonphysidan  practitioner  services 
listed  under  §  410.43(a),  and  the 
intermediaries  will  make  payment  for 
the  services  to  the  CMHC  on  a 
reasonable  cost  basis. 

To  accommodate  the  new  partial 
hospitalization  services  benefit  in  a 
CMHC  and  to  allow  for  future  expansion 
of  part  410.  we  are  redesignating 
existing  subpart  E  regarding  payment  of 
supplementary  medical  insurance 
beneHts  as  subpart  I,  adding  and 
reserving  subparts  F  through  H  for 
future  regulations,  and  adding  a  new 
subp>art  E  concerning  partial 
hospitalization  services  provided  in  a 
CMHC    - 

In  the  new  subpart  E  in  §410.110.  we 
specify  the  requirements  for  coverage  of 
partial  hospitalization  services  in  a 
CMHC  We  state  that  Medicare  Part  B 
covers  partial  hospitalization  services 
when  they  are  furnished  directly  by,  or 
under  arrangements  made  by,  a  CMHC 
as  defined  in  §  410.2  that  has  in  effect 
a  provider  agreement  to  i>artidpate  in 
Medicare.  In  this  context,  "under 
arrangements"  describes  situations  in 
which:  (1)  A  CMHC  makes  contractual 
arrangements  with  another  entity  or 
practitioners  to  come  into  the  CMHC  to 
furnish  partial  hospitalization  services; 
and  (2)  Medicare  makes  payment  for  the 


services  to  the  CMHC  We  have 
provided  that  a  CMHC  can  provide 
partial  hospitalization  services  under 
arrangements  based  on  section  1861(ff) 
of  the  Act.  which  treats  a  CMHC  and  a 
hospital  as  comparable  providers  of 
partial  hospitalization  services.  Since  a 
hospital  is  permitted  to  furnish  services 
under  arrangements,  we  believe  that  a 
CMHC  should  be  treated  similarly  in 
this  respect.  As  noted  above,  we  believe 
that  the  Congress  intended  that  the 
scope  of  the  partial  hospitahzation 
benefit  in  a  CMHC  would  generally 
follow  the  scope  of  the  benefit  as  we 
have  implemented  it  for  hospital 
providers.  We  especially  invite 
comment  on  this  approach  of  using  the 
precedents  established  for  hospital 
providers  of  partial  hospitalization 
services  as  a  model  for  Part  B  coverage 
and  payment  of  the  same  services  in  a 
CMHC  context. 

In  §  410.110(a).  we  require  that  partial 
hospitalization  services  be  prescribed  by 
a  physidan  and  furnished  under  the 
general  supervision  of  a  physician.  We 
considered  whether  the  services  of  a  full 
time  physician  were  required  to 
implement  the  statutory  requirement 
under  sedion  1861(ff)(l)  of  the  Act  for 
physidan  supervision  of  partial 
hospitalization  services  under  a  written 
plan  of  treatment.  We  recognize  that 
such  a  requirement  could  cause 
hardship  to  CMHCs  because  some  of 
these  entities  are  unable  to  employ 
physicians  on  a  full-time  basis  because 
of  the  expense  involved.  Therefore, 
because  we  beUeve  that  less  than  dired 
supervision  by  a  full-time  physician  in 
a  CMHC  would  not  jeopardize  a 
patient's  health  or  treatment  program, 
and  there  would  be  a  number  of 
professionals  involved  in  the  care  of  the 
patient  who  have  been  authorized  to 
furnish  services  that  would  otherwise  be 
furnished  by  a  physician,  we  are 
requiring  general  physician  supervision. 
This  means  that  a  physician  must  at 
least  be  available  by  telephone  but  is  not 
required  to  be  present  on  the  premises 
of  the  CMHC  at  all  times. 

Physician  certification  is  required 
under  the  procedures  for  payment  of 
claims  to  providers  of  partial 
hospitalization  services  under  section 
18:^5(a)(2)(F)  of  the  Ad.  Hence,  in 
§410.1 10(b),  we  require  that  physidan 
certification  of  the  need  for  partial 
hospitalization  services  in  a  CMHC 
comply  with  the  certification 
requirements  in  existing  §  424.24(e)(1). 
These  requisites,  which  apply  to  partial 
hospitalization  services  provided  by 
hospitals,  are  that: 

•  A  physician  certifies  that  the 
individual  would  require  inpatient 


psychiatric  care  in  the  absence  of  partial 
hospitalization  services. 

•  The  partial  hospitalization  services 
are  being  or  were  furnished  while  the 
individual  is  or  was  under  the  care  of 

a  physidan. 

•  The  services  are  or  were  furnished 
under  a  witten  plan  of  treatment. 

In  §  410.110(c).  we  specif)-  that  the 
CMHC  partial  hospitalization  services 
must  be  furnished  under  a  plan  of 
treatment  as  described  in  existing 
§  424.24(e)(2).  This  requirement  is  also 
based  on  sections  1861(ff)(l)  and 
1835(a)(2)(F)  of  the  Ad  which  require 
that  partial  hospitalization  services  be 
furnished  under  an  individualized, 
written  plan  of  treatment  established 
and  periodically  reviewed  by  a 
physidan  (in  consultation  with 
appropriate  staff  participating  in  such  a 
program).  The  plan  must  set  forth:  (1) 
The  physician's  diagnosis;  (2)  the  ype. 
amount,  duration,  and  frequency  <if  the 
services;  and  (3)  the  goals  for  treatment. 
These  same  plan  of  treatment 
requirements  apply  to  partial 
hospitahzation  services  provided  by  a 
hospital. 

Existing  §410.150.  which  spedfies  to 
whom  payment  is  made,  will  now  be 
included  imder  redesignated  subpart  I 
(Payment  of  SMI  (Supplementary 
Medical  Insurance)  Benefits).  We  add  a 
new  §  410.150(b)(13)  to  apply  the 
spedfic  rliles  governing  Medicare  Part  B 
payments  to  a  CMHC.  i'he  rules  are  that 
Medicaie  Part  B  pays  a  CMHC  on  an 
individual's  behalf,  for  partial 
hospitalization  services  provided  by  the 
CMHC,  or  by  others  under  arrangements 
made  with  them  by  the  CMHC  We  are 
reserving  §  410.15O(b)(12)  for  future  use. 

Sedion  4162  of  OBRA  '90  does  not 
explicitly  address  payment 
requirements  for  partial  hospitalization 
services  provided  by  a  CMHC  The 
applicable  statutory  references  regarding 
payment  of  SMI  benefits  ere  contained 
in  sections  1833  and  1835  of  the  Ad. 

Section  1833  of  the  Act  describes 
payment  for  Medicare  Part  B  services 
and  sedion  1835  of  the  Ad  specifies  the 
procedures  for  payment  of  claims  of 
providers  of  services. 

Specifically,  sedion  1833(a)(2)(U)  of 
the  Act  governs  payment  for  partial 
hospitalization  services  provided  by  a 
CMHC.  In  accordance  with  this  sedion, 
payment  to  a  CMHC  for  partial 
hospitalization  services  is  to  be  made: 

(1)  At  the  lesser  of:  (a)  Tlie  reasonable 
cost  of  such  services,  as  determined 
under  section  1861(v)  of  the  Act;  or  (b) 
the  customary  charges  with  resped  to 
such  services,  less  the  amount  a 
provider  may  charge  as  described  in 
clause  (ii)  of  sedion  1866(a)(2)(A)  of  the 
Act  ("coins\irance"),  but  in  no  case  may 
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the  payment  for  such  other  services 
exceed  80  percent  of  such  reasonable 
cost:  or 

(2)  If  such  services  are  provided  by  a 
pubhc  provider  of  services,  or  by 
another  provider  which  demonstrates  to 
the  satisfaction  of  the  Secretary  that  a 
significant  portion  of  its  patients  are 
low-income  (and  requests  that  payment 
be  made  under  this  clause),  free  of 
charge  or  at  nominal  charges  to  the 
public,  payment  is  made  at  80  percent 
of  the  amount  determined  in  accordance 
with  section  1814(b)(2)  of  the  Act;  that 
is.  the  provider's  "reasonable  cost". 

Section  1833(a)(2)(B)  of  the  Act  also 
provides  that  if  (and  for  so  long  as)  the 
conditions  described  in  section 
1814(b)(3)  of  the  Act  are  met,  payment 
is  made  in  the  amounts  determined 
under  the  reimbursement  system 
described  in  such  section.  We  believe 
that  this  provision  is  not  applicable  to 
CMHC  payment  since  section  1814(b)(3) 
of  the  Act  addresses  payment  to  hospital 
providers  in  a  State  with  a 
demonstration  project  involving  an 
approved  State  reimbursement  cost 
control  system. 

We  are  revising  the  heading  of 
§  410.155  from  "Psychiatric  services 
limitations:  Expenses  incurred  for 
physician  services  and  CORF  services." 
to  "Outpatient  mental  health  treatment 
limitation."  since  this  section  focuses 
on  treatment  services  and  not  diagnostic 
services.  For  clarity,  we  are  also  revising 
§  410.155(b)  to  specify  the  services 
subject  to  the  outpatient  mental  health 
treatment  limitation  in  §  410.155(c), 
which  reflects  section  1833(c)  of  the 
Act.  These  are  services  for  the  treatment 
of  a  mental,  psychoneurotic,  or 
personality  disorder  furnished  to  an 
individual  who  is  not  an  inpatient  of  a 
hospital  and  include  the  following: 

(1)  CORF  services. 

(2)  Physicians'  services  that  meet  the 
criteria  of  part  405,  subpart  F  for 
payment  on  a  fee  schedule  basis  in 
accordance  with  part  414. 

(3)  Physician  assistant  services,  as 
defined  in  section  1861{s)(2)(K)(i)  of  the 
Act,  that  are  furnished  after  December 
31.  1990. 

(4)  Clinical  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act, 
that  are  furnished  after  December  31, 
1990. 

Section  1833(c)  of  the  Act  exempts 
partial  hospitalization  ser\'ices  that  are 
not  directly  furnished  by  a  physician 
from  the  outpatient  mental  health 
treatment  limitation.  The  nonphysician 
practitioners  specified  in  §  410.155(b) 
who  furnish  services  to  partial 
hospitalization  patients  in  a  CMHC  are 
furnishing  services  that  would 
otherwise  be  furnished  by  physicians 


and,  like  physicians,  may  bill  Medicare 
directly  for  Part  B  services.  The 
professional  services  furnished  by  these 
practitioners  in  a  CMHC  are  not  partial 
hospitalization  services  and,  therefore, 
are  subject  to  the  outpatient  mental 
health  treatment  limitation  of  §410.155. 
A  discussion  of  the  professional  services 
of  these  practitioners  and  the  method  of 
payment  for  their  services  was 
presented  in  more  detail  in  the 
explanation  of  §  410.43(b)  presented 
earlier  in  this  preamble. 

Conversely,  services  furnished  by  any 
nonphysician  practitioner  not  shown  in 
§  410.43fb)  (for  example,  a  clinical 
social  worker)  to  a  partial 
hospitalization  patient  in  a  CMHC  are 
considered  partial  hospitalization 
services  and,  therefore,  are  not  subject 
to  the  outpatient  mental  health 
treatment  limitation. 

In  a  newly  added  §  410.172,  we 
specify  the  conditions  for  payment  of 
partial  hospitalization  services  in  a 
CMHC.  In  paragraph  (a),  we  state  that 
Medicare  Part  B  pays  for  partial 
hospitalization  services  provided  in  a 
CMHC  only  if  a  wrritten  request  for 
payment  is  filed  by  the  CMHC.  (The 
form  to  be  used  is  UB-92.  HCFA  1450.) 
In  §  410.172(b),  we  require  that  partial 
hospitalization  services  in  a  CMHC  are 
provided  in  accordance  with  the 
conditions  described  in  §410.110, 
which  require  that  the  services  must  be: 

•  Prescribed  by  a  physician  and 
furnished  under  the  general  supervision 
of  a  physician  (section  1861(ff)(l)  of  the 
Act); 

•  Subject  to  certification  by  a 
physician  in  accordance  with 

§  424.24(e)(1)  (section  1835(a)(2)(F)  of 
the  Act);  and 

•  Furnished  under  a  plan  of  treatment 
that  meets  the  requirements  of 

§  424.24(e)(2)  (section  1861(ff)(l)  of  the 
Act). 

In  part  413,  subpart  A.  concerning  the 
general  rules  of  reasonable  cost 
reimbursement,  we  are  adding  CMHCs 
to  the  list  of  providers  described  in 
§413.1  as  authorized  to  receive 
Medicare  payment  for  services  provided 
to  beneficiaries.  In  §  413.13(b)  under  the 
rules  for  applying  the  principle  of  lesser 
of  costs  or  charges,  we  are  adding 
CMHCs  to  the  list  of  providers  under  the 
general  rule  regarding  payment  under 
reasonable  cost  reimbursement,  but  only 
with  regard  to  providing  partial 
hospitalization  services.  OBRA  '90  did 
not  address  payment  to  a  CMHC. 
However,  as  presented  earlier  in  the 
discussion  of  the  changes  to  §410.150, 
the  general  payment  principles  of 
section  1833(a)  apply  to  a  CMHC.  and 
they  are  the  basis  for  our  changes  to  part 
413. 


In  part  489  concerning  provider 
agreements  under  Medicare,  in  §  489.2 
(Scope  of  part),  we  list  a  CMHC  as  a 
provider  of  services  authorized  to 
participate  in  Medicare,  but  only  for 
purposes  of  providing  partial 
hospitalization  services  in  accordance 
with  section  1866(e)(2)  of  the  Act.  As  a 
provider  of  partial  hospitalization 
services,  a  CMHC  is  subject  to  the  rules 
governing  Medicare  provider 
agreements.  To  conform  the  newly 
designated  §  489.2(c)(1)  to  section 
1866(e)(1)  of  the  Act,  we  are  also  adding 
"occupational  therapy"  to  the  list  of 
covered  services  furnished  by  clinics, 
rehabilitation  agencies,  and  public 
health  agencies. 

Under  the  basic  requirements  in 
§  489.10  and  the  reasons  for  denying 
participation  in  Medicare  in  §489.12, 
we  are  making  a  technical  change  in  the 
references  to  the  civil  rights 
requirements.  In  accordance  with  45 
CFR  part  84,  appendix  A,  subpart  A, 
Medicare  Part  B  does  not  constitute 
Federal  financial  assistance,  and,  thus, 
these  providers  are  not  subject  to  the 
civil  rights  requirements. 

Although  we  are  not  revising  §489.11 
(Acceptance  of  a  provider  as  a 
participant),  the  provisions  of  this 
section  apply  to  a  CMHC.  We  are  in  the 
process,  however,  of  developing  a  new 
provider  agreement  specific  to  a  CMHC. 
In  the  interim,  if  a  CMHC  desires  to 
participate  in  the  Medicare  program,  it 
must  submit  a  letter  requesting  approval 
as  a  CMHC.  The  letter  requesting 
approval  as  a  CMHC  is  considered  an 
official  application  and  must  be 
accompanied  by  a  signed  attestation 
statement  that  the  CMHC  complies  with 
all  Federal  requirements  described  in 
section  1861(ff)(3)(B)  of  the  Act  and 
conforms  to  the  provisions  of  section 
1866  of  the  Act  concerning  Medicare 
provider  agreements.  If  HCFA 
determines  that  the  CMHC  meets  all 
Federal  requirements,  the  CMHC 
receives  notification  of  approval  and  the 
CMHC  is  assigned  a  provider  number. 

In  §  489.13  (Effective  date  of 
agreement),  we  are  modifying 
paragraphs  (a)  and  (b)  to  refer  to  a  new 
paragraph  (c)  that  specifies  the  effective 
date  of  a  provider  agreement  with  a 
CMHC.  Since  a  CMHC  is  not  subject  to 
an  onsite  survey  by  a  Federal  or  State 
agency  surveyor  (see  42  CFR  part  488), 
the  effective  date  of  its  provider 
afjreement  is  based  on  receipt  of  its 
request  to  participate  in  Medicare  and 
compliance  with  all  Federal 
requirements.  In  order  to  assure 
coverage  of  these  CMHC  services  on  the 
effective  date  of  the  law,  we  are 
providing  that,  for  requests  for  Medicare 
participation  received  before  July  1, 
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1992.  if  the  CMHC  met  all  Federal 
requirements  by  October  1,  1991.  and 
the  CMHC  selects  this  date  as  the 
effective  date,  the  agreement  is  effective 
for  services  provided  on  or  after  October 
1. 1991.  the  statutory  effective  date  for 
coverage  of  partial  hospitalization 
benefits  in  a  CMHC  (section  4162  of 
OBRA  '90)  (or  such  later  date  as 
requested  by  the  provider).  If  Federal 
requirements  were  not  met  on  October 
1.  1991.  the  agreement  is  effective  on 
the  date  the  requirements  are  met.  For 
requests  for  Medicare  participation     , 
received  after  June  30.  1992.  the 
agreement  is  effective  on  the  date  the 
CMHC  meets  all  Federal  requirements 
but  not  before  the  date  HCFA  receives 
the  application.  The  June  30  and  July  1, 
1992,  dates  are  the  same  dates  contained 
in  the  certification  package  that  was 
sent  to  all  CMHCs  requesting 
participation  in  the  Medicare  program. 
Section  1866(e)  of  the  Act  includes  a 
CMHC  as  a  provider  of  services  but  only 
for  purposes  of  providing  partial 
hospitalization  services.  Therefore,  we 
are  amending  part  498  concerning 
appeals  procedures  for  determinations 
that  affect  participation  in  the  Medicare 
program.  Specifically,  in  §498.2 
(Definitions),  we  are  adding  CMHC  to 
the  definition  of  "Provider".  (This  is  the 
same  definition  that  appears  at  revised 
§  400.202.)  Thus,  a  CMHC  is  entitled  to 
a  hearing  and  judicial  review  of  the 
hearing  decision  if  it  is  dissatisfied  with 
a  determination  that  it  is  not  a  provider, 
or  with  any  determination  described  in 
section  186Gfb)(2)  of  the  Act  that  gives 
the  Secretary  the  authority  to  refuse 
participation  in  Medicare  to  a  provider 
failing  to  meet  certain  conditions.  As  a 
conforming  change  to  the  definition  of 
"Provider"  at  §  489.2,  we  are  adding 
"occujjational  therapy"  to  the  list  of 
covered  services  furnished  by  clinics, 
rehabilitation  agencies,  and  public 
health  agencies  in  accordance  with 
section  1866(e)(1)  of  the  Act.  For  ease  of 
reference,  we  are  also  eliminating  the 
separate  definition  of  "prospective 
supplier"  but  incorporating  its  contents 
as  it  currently  appears  in  this  section 
into  the  definition  of  "Supplier."  This 
format  is  consistent  vdth  other 
definitions  throughout  Chapter  IV  of 
Title  42. 

V.  Collection  of  Information 
Requirements 

Regulations  at  §§  410.172,  413.20,  and 
489.11  contain  information  collection  or 
recordkeeping  requirements  or  both  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq).  Section  410.172 
concerns  Information  collection 


requirements  related  to  submitting  the 
UB-92  form  (HCFA-1450),  the  written 
request  for  payment  that  CMHCs  must 
submit  when  billing  for  partial 
hospitalization  services.  We  have 
determined  that  the  annual  burden  for 
collecting  this  information  is  4.9  hours 
per  CMHC.  Thus,  based  on  an  estimate 
of  2,000  participating  CMHCs,  the 
annual  burden  for  submission  of  the 
UB92  is  approximately  9.870  hours  (4.9 
hours  per  year  x  2,000  CMHCs).  The 
information  collection  requirements  in 
§  410.172  have  been  approved  by  OMB 
(control  number  0938-0279). 

Section  413.20  concerns  information 
collection  and  recordkeeping 
requirements  associated  with  the 
requirement  that  CMHCs  submit  an 
annual  cost  report  in  order  to  receive 
Medicare  pa>Tnent  for  partial 
hospitalization  services.  We  have 
determined  that  the  annual  burden  for 
this  cost  reporting  requirement  is  140 
hours  per  CMHC.  Therefore,  the 
estimated  annual  burden  for  CMHCs  is 
280,000  hours  (140  hours  per  year  x 
2,000  CMHCs).  Additionally,  §489.11 
contains  information  collection  and 
recordkeeping  requirements  related  to 
the  application  and  signed  attestation 
statement  that  CMHCs  must  submit  to 
request  approval  to  participate  in  the 
Medicare  program  as  a  provider  of 
partial  hospitalization  services.  The 
CMHC  must  attest  that  it  complies  with 
the  Federal  requirements  described  in 
section  1861lff)(3)(B)  of  the  Act  and 
conforms  to  the  provisions  of  section 
1866  of  the  Act  concerning  Medicare 
provider  agreements.  The  annual 
burden  for  completing  the  application 
and  attestation  statement  is  10  minutes 
per  CMHC.  Therefore,  the  annual 
burden  for  CMHCs  is  approximately  333 
hours  (10  minutes  per  year  x  2.000 
CMHCs).  The  information  collection 
and  recordkeeping  requirements 
associated  with  §§413.20  and  489.11 
have  been  sent  to  OMB  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  and  will  not  be  effective 
until  OMB  approval  is  received. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  and  recordkeeping 
requirements  in  §§  413.20  or  489.11 
should  direct  then  to  the  OMB  official 
whose  name  appears  in  the  ADDRESSES 
section  of  this  preamble. 

VI.  Waiver  of  Proposed  Rulemaking 
and  of  Delayed  Effective  Date 

In  accordance  with  the  statutory 
effective  date  of  October  1. 1991. 
coverage  of  partial  hospitalization 
services  in  a  CMHC  has  been  available 
to  Medicare  beneficiaries  since  that 
date.  Nonetheless,  because  the  Secretary 


is  exercising  discretion  in  implementing 
section  4162  of  OBRA  '90,  ordinarily  we 
would  publish  a  notice  of  proposed 
rulemaking  and  afford  a  period  for 
public  comment.  However,  section 
4207(i)  of  OBRA  '90  permits  the 
Secretary  to  issue  interim  final 
regulations  with  a  comment  period 
(without  prior  notice  and  comment)  to 
implement  any  of  the  provisions  of 
OBRA  '90  that  affect  the  Medicare  and 
Medicaid  programs.  Therefore,  we  are 
using  that  authority  to  publish  this 
interim  final  rule  with  comment  period. 

VII.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  interim  final  rule  with  comment 
period,  we  are  not  able  to  acknowledge, 
or  respond  to  them  individually. 
However,  we  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  DATES  section 
of  this  preamble,  and  we  will  respond 
to  the  comments  in  the  preamble  to  the 
final  rule. 

VIII.  Impact  Statement 

Unless  the  Secretary  certifies  that  a 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  we 
generally  prepare  a  regulatory  Hexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5. 
U.S.C.  601  through  612).  For  purposes 
of  the  RFA.  all  CMHCs  are  considered 
to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary'  to  prepare  a 
regulatory  impact  analysis  if  an  interim 
final  rule  with  comment  period  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purpKJses  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  interim  final  rule  with  comment 
period  implements  the  provisions  of 
section  4162  of  OBRA  "90.  which  were 
effective  October  1, 1991.  Before 
enactment  of  OBRA  '90.  partial 
hospitalization  services  furnished  by  a 
CMHC  were  not  covered  under  the 
Medicare  program. 

According  to  the  National  Council  of 
Community  Mental  Health  Centers, 
there  were  2,310  CMHCs  as  of  1990.  but 
only  80  percent  of  them,  1.848,  would 
have  qualified  to  provide  partial 
hospitalization  services.  The  average 
budget  for  each  CMHC  for  FY  1990  was 
$3  million,  with  only  2  percent  being 
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paid  by  Medicare  for  eligible 
beneficiaries  for  services  furnished  by 
psychiatrists,  services  incident  to 
psychiatrist's  services,  and  services  that 
the  CMHC  billed  for  on  behalf  of 
clinical  psychologists.  In  addition,  very 
few  of  the  elderly  are  in  partial 
hospitalization  programs  because  of  the 
limited  capacity  that  a  CMHC  has  for 
Medicare  patients.  We  estimate  that,  as 
a  result  of  the  expansion  of  coverage  to 
include  partial  hospitalization  services. 
Medicare  payments  to  CMHCs  will 


increase  the  first  year  by  10  p)ercent  over 
the  amount  previously  paid  by 
Medicare.  Thus,  the  cost  of  the 
additional  benefit  for  FY  1990  would  be 
calculated  as  follows: 

•  Number  of  CMHCs 
qualified  to  provide 
partial     hospitalization 

services  1,848 

•  Average  Medicare  pay- 
ment    uoder     existing 

provisions x  $60,000 


in 


Estimated    increase 
Medic-are  payments 

Total  cost  of  p>artial 
hospitalization  benefit 
rounded  to  nearest  $5 
million  


X  10 


SIO.OOO.OOO 


Estimated      FY      1990 
Medicare  payments  .. 


$110,880,000 


In  order  to  project  this  estimate 
forward,  we  assume  continuing 
increases  of  7  percent  per  year  in  the 
number  of  CMHCS.  Based  on  this 
assumption,  the  projected  costs  of  this 
benefit  for  FYs  1994  through  1998  are  as 
follows: 


Estimated  Medk:are  Costs— Partial  HosprrAuzATtON  Services  in  CMHCs 

pn  millions  of  dollars]* 


FY  1994 

FY  1995 

FY  1996 

FY  1997 

FY  1998 

$15 

$15 

$15 

$15 

$20 

*  Rounded  to  ttie  nearest  $5  million. 


It  is  estimated  that  the  records 
maintenance  and  the  record  extraction 
time  needed  to  complete  the  CMHC  cost 
report,  required  to  determine  rates  for 
partial  hospitalization  services,  would 
be  approximately  140  hours,  which 
should  not  place  dn  undue  burden  on  a 
CMHC.  The  cost  report  for  a  CMHC  is 
based  on  the  same  cost  report  that  is 
currently  used  by  comprehensive 
outpatient  rehabilitation  facilities  or 
facilities  furnishing  outpatient  physical 
therapy  services.  It  is  a  simphfied  report 
required  by  the  Medicare  program  that 
requests  CMHC  costs  in  order  for  the 
intermediaries  to  calculate  payment  for 
partial  hospitalization  services.  Most  of 
the  records  needed  are  currently 
maintained  by  a  CMHC. 

Coverage  of  partial  hospitalization  in 
a  CMHC  provides  the  elderly  with 
another  alternative  for  treatment  of 
mental  illnesses.  Not  only  will  CMHC 
patient  volume  and  revenue  increase, 
but  the  CMHCs  role  as  a  health  care 
provider  will  be  enhanced  due  to  the 
expanded  scope  of  mental  health 
services  covered  by  the  Medicare 
program. 

In  conclusion,  we  are  not  preparing 
analyses  for  either  the  RFA  or  section 
1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  interim  final  rule  with 
comment  period  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 


List  of  Subjects 

42  CFR  Part  400 

Grant  programs-health.  Health 
facilities,  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  410    • 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories. 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as 
follows: 

A.  Part  400,  subpart  B  is  amended  as 
follows: 

PART  400— INTRODUCTIONS; 
DERNmONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh)  and  44  U.S.C  chapter  35. 

2.  In  §  400.202,  the  introductory  text 
Is  republished  and  the  definition  for 
"Provider"  is  revised  to  read  as  follows: 


§400.202    Deflnittons  specfflc  to  Medicars. 

As  used  in  connection  with  the 
Medicare  program,  unless  the  context 
indicates  otherwise — 


Provider  means  a  hospital,  an  RPCH, 
a  skilled  nursing  facility,  a 
comprehensive  outpatient  rehabilitation 
facility,  a  home  health  agency,  or  a 
hospice  that  has  in  effect  an  agreement 
to  participate  in  Medicare,  or  a  clinic,  a 
rehabilitation  agency,  or  a  public  health 
agency  that  has  in  effect  a  similar 
agreement  but  only  to  furnish  outpatient 
physical  therapy,  or  speech  patholo^ 
services,  or  a  community  mental  health 
center  that  has  in  effect  a  similar 
agreement  but  only  to  furnish  partial 
hospitalization  services. 

B.  Part  410  is  amended  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1832. 1833. 1834. 
1835. 1861(r).  (s).  (aa).  (cc).  and  (H).  1871, 
and  1881  of  the  Social  Security  Act  (42 
U.S.C  1302.  1395k.  13951. 1395m,  1395n, 
1395x(r),  (s).  (aa).  (cc).  and  (f!),  1395hh,  and 
1395rr). 

Subpart  I— Payment  of  SMI  Benefits 

410.150  To  whom  payment  is  made. 

410.152  Amounts  of  payment. 

4 10. 1 55  Outpatient  mental  health  treatment 
limitation. 

410.160  Part  B  annual  deductible. 

4 1 0. 1 6 1  Part  B  blood  deductible. 
410.163  Payment  for  services  furnished  to 

kidney  donors. 
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410.165    Payment  for  rural  health  clinic 
services  and  ambulatory  surgical  center 
services:  Conditions. 

410.170    Payment  for  home  health  services, 
for  medical  and  other  health  services 
furnished  by  a  provider  or  an  approved 
ESRO  facility,  and  for  comprehensive 
outpatient  rehabiliUtion  facility  (CX)RF) 
services:  Conditions. 

410.172    Payment  for  partial  hospitalization 
services  in  CMHCs:  Conditions. 

410.175    Alien  absent  from  the  United 
States. 

3.  Section  410.2  is  revised  to  read  as 
follows: 

§4ia2    Definitions. 

As  used  in  this  part — 

Community  mental  health  center 
(CMHC)  means  an  entity  that — [\] 
Provides  outpatient  services,  including 
speciaUzed  outpatient  services  for 
children,  the  elderly,  individuals  who 
are  chronically  mentally  ill,  and 
residents  of  its  mental  health  service 
area  who  have  been  discharged  from 
inpatient  treatment  at  a  mental  health 
facility; 

(2)  Provides  24-hour-a-day  emergency 
care  services; 

(3)  Provides  day  treatment  or  other 
partial  hospitalization  services,  or 
psychosocial  rehabilitation  services; 

14)  Provides  screening  for  patients 
being  considered  for  admission  to  State 
mental  health  facilities  to  determine  the 
appropriateness  of  such  admission; 

(5)  Provides  consultation  and 
education  services;  and 

(6)  Meets  applicable  licensing  or 
certification  requirements  for  CMHCs  in 
the  State  in  which  it  is  located. 

Nominal  charge  provider  means  a 
provider  that  furnishes  services  free  of 
charge  or  at  a  nominal  charge,  and  is 
either  a  public  provider  or  another 
provider  that  (1)  demonstrates  to 
HCFA's  satisfaction  that  a  significant 
portion  of  its  patients  are  low-income; 
and  (2)  requests  that  payment  for  its 
services  be  determined  accordingly. 

Partial  hospitalization  services  means 
a  distinct  and  organized  intensive 
ambulatory  treatment  program  that 
oH'ers  less  than  24-hour  daily  care  and 
furnishes  the  services  described  in 
§410.43. 

Participating  refers  to  a  hospital.  SNF, 
HHA,  CORF,  hospice,  that  has  in  effect 
an  agreement  to  participate  in  Medicare: 
or  a  clinic,  rehabilitation  agency,  or 
public  health  agency  that  has  a  provider 
agreement  to  participate  in  Medicare  but 
only  for  purposes  of  providing 
outpatient  physical  therapy, 
occupational  therapy,  or  speech 
pathology  services;  or  a  CMHC  that  has 
in  effect  a  similar  agreement  but  only  for 
purposes  of  providing  partial 


hospitalization  services,  and 
nonparticipating  refers  to  a  hospital, 
SNF.  HHA,  CORF,  hospice,  clinic, 
rehabilitation  agency.  pubUc  health 
agency,  or  CMHC,  that  does  not  have  in 
e^ect  a  provider  agreement  to 
participate  in  Medicare. 

S4ia3    [AmwKlMq 

4.  In  §  410.3(a)(2),  the  phrase  "and 
comprehensive  outpatient  rehabilitation 
facilities  (CORFs)."  is  revised  to  read 
"comprehensive  outpatient 
rehabihtation  faciUties  (CORFs).  and 
partial  hospitahzation  services  provided 
by  community  mental  health  centers 
(CMHCs).". 

5.  A  new  section  §  410.43  is  added 
under  subpart  B  to  read  as  follows: 

§4ia43    Partial  hospitalization  services: 
Conditions  and  exclusions. 

(a)  Partial  hospitahzation  services  are 
services  that — 

(1)  Are  reasonable  and  necessary  for 
the  diagnosis  or  active  treatment  of  the 
individual's  condition; 

(2)  Are  reasonably  expected  to 
improve  or  maintain  the  individual's 
condition  and  functional  level  and  to 
prevent  relapse  or  hospitalization;  and 

(3)  Include  any  of  the  following: 

(i)  Individual  and  group  therapy  with 
physicians  or  psychologists  or  other 
mental  health  professionals  to  the  extent 
authorized  under  State  law. 

(ii)  Occupational  therapy  requiring 
the  skills  of  a  qualified  occupational 
therapist. 

(iii)  Services  of  social  workers,  trained 
psychiatric  nurses,  and  other  staff 
trained  to  work  with  psychiatric 
patients. 

(iv)  Drugs  and  biologicals  furnished 
for  therapeutic  purposes,  subject  to  the 
limitations  specified  in  §  410.29. 

(v)  Individuahzed  activity  therapies 
that  are  not  primely  recreational  or 
diversionary. 

(vi)  Family  counseling,  the  primary 
purpose  of  which  is  treatment  of  the 
individual's  condition. 

(vii)  Patient  training  and  education,  to 
the  extent  the  training  and  educational 
activities  are  closely  and  clearly  related 
to  the  individual's  care  and  treatment. 

(viii)  Diagnostic  services. 

(b)  The  following  services  are 
separately  covered  and  not  paid  as 
partial  hospitalization  services: 

(1)  Physicians'  services  that  meet  the 
criteria  of  part  405,  subpart  F  of  this 
chapter  for  payment  on  a  fee  schedule 
basis  in  accordance  with  part  414  of  this 
chapter. 

(2)  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K)(i)  of  the 
Act,  that  are  furnished  after  December 
31, 1990. 


(3)  Clinical  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act, 
that  are  furnished  after  December  31, 
1990. 

6.  Subpart  E  is  redesignated  as 
subpart  I. 

Subpart  E— {Redesignated  as  Subpart 

q 

7.  A  new  subpart  E  consisting  of 
§410.110  is  added  to  read  as  follows: 

Subpart  E— Community  Mental  Health 
Centers  (CMHCs)  Providing  Partial 
Hospitalization  Services 

§410.110    Requirements  for  covarsgs  of 
partlai  hospitalization  services  by  CIMHCs. 

Medicare  part  B  covers  partial 
hospitahzation  services  furnished  by  or 
imder  arrangements  made  by  a  CMHC  if 
they  are  provided  by  a  CMHC  as  defined 
in  §  410.2  that  has  in  effect  a  provider 
agreement  under  part  489  of  this  chapter 
and  if  the  services  are — 

(a)  Prescribed  by  a  physician  and 
furnished  under  the  general  supervision 
of  a  physician; 

(b)  Subject  to  certification  by  a 
physician  in  accordance  with 

§  424.24(e)(1)  of  this  subchapter;  and 

(c)  Furnished  under  a  plan  of 
treatment  that  meets  the  requirements  of 
§  424.24(e)(2)  of  this  subchapter. 

8.  Subparts  F  through  H  are  added 
and  reserved  as  follows: 

Subparts  F  through  H— {Reserved] 

9.  In  §  410.150.  the  heading  of 
paragraph  (a)  is  repubUshed,  paragraph 
{a)(2)  is  revised,  the  introductory  text  of 
paragraph  (b)  introductory  text  is 
republished,  and  a  new  paragraph 
(b)(13)  is  added  to  read  as  follows: 

S4iai50    To  wfhoin  payment  is  mads, 
(a)  General  rules. 


(2)  The  services  specified  in 
paragraphs  (b)(5)  through  (b)(13)  of  this 
section  must  be  furnished  by  a  facility 
that  has  in  effect  a  pro\'ider  agreement 
or  other  appropriate  agreement  to 
participate  in  Medicare. 

(b)  Specific  rules.  Subject  to  the 
conditions  set  forth  in  paragraph  (a)  of 
this  section.  Medicare  Part  B  pays  as 
follows: 


(13)  To  a  community  mental  health 
center  (CMHC)  on  the  individual's 
behalf,  for  partial  hospitahzation 
services  furnished  by  the  CMHC  (or  by 
others  under  arrangements  made  with 
them  by  the  CMHC). 

10.  In  §  410.155,  the  section  heading 
and  paragraph  (b)  are  revised  to  read  as 
follows: 
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$4iai55    Outpatient  mental  health 
treatment  limitation. 

•        •        •        «        • 

(b)  Services  subject  to  limitation.  The 
mental  health  treatment  limitation 
applies  to  the  following  services 
furnished  for  the  treatment  of  a  mental, 
psychoneurotic,  or  i>ersonality  disorder, 
when  the  services  are  furnished  to  an 
individual  who  is  not  an  inpatient  in  a 
hospital: 

(1)  CORF  services. 

(2)  Physicians'  services  that  meet  the 
criteria  of  part  405,  subpart  F  of  this 
chapter  for  pwyment  on  a  fee  schedule 
basis  in  accordance  with  part  414  of  this 
chapter. 

(3)  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K){i)  of  the 
Act,  that  are  furnished  after  December 
31,  1990. 

(4)  Clinical  psychologist  services,  as 
defined  in  section  1861  (ii)  of  the  Act, 
that  are  furnished  after  December  31, 
1990. 
***** 

11.  A  new  §410.172  is  added  to  read 
as  follows: 

§410.172    Payment  for  partial 
hospitalization  services  In  CMHCs: 
Conditions. 

Medicare  Part  B  pays  for  partial 
hospitalization  services  furnished  in  a 
CMHC  on  behalf  of  an  individual  only 
if  the  following  conditions  are  met: 

(a)  The  CMHC  files  a  written  request 
for  payTnent  on  the  HCFA  form  1450 
and  in  the  manner  prescribed  by  HCFA; 
and 

(b)  The  services  are  furnished  in 
accordance  with  the  requirements 
described  in  §  410.110. 

C.  Part  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1814(b),  1815, 
1833(a).  (i)  and  (n).  1861(v).  1871.  1881, 
1883.  and  1886  of  the  Social  Security  Act  (42 
U.S.C  1302.  1395f(b).  1395g.  13951(a).  (i)  and 
(n),  1395x(v),  1395hh.  1395rT.  1395tt.  and 
1395ww):  sec.  104(c)  of  Pub.  L.  100-360,  as 
amended  by  sec.  608(d)(3)  of  Pub.  L  100-485 
(42  U.S.C.  1395WW  (note))  and  sec.  101(c)  of 
Pub.  L  101-234  (42  U.S.C  1395ww(note)). 

2.  In  §  413.1.  the  introductory  text  of 
paragraph  (a)(1)  is  republished;  a  new 
paragraph  (a)(l)(viii)  is  added;  and 
paragraph  (a)(2)  is  revised  to  read  as 
follows: 

$413.1    Introduction. 

(a)  Scope. 


(1)  General  summary.  This  part  sets 
forth  regulations  governing  Medicare 
payment  for  services  furnished  to 
beneficiaries  by — 

(viii)  Community  mental  health 
centers  (CMHCs)  but  only  for  purposes 
of  furnishing  partial  hospitalization 
services. 

(2)  Applicability.  The  principles  of 
payment  and  the  related  policies 
described  in  this  part  apply  to  HCFA,  to 
the  fiscal  intermediaries  acting  as  payers 
of  claims  on  HCFA's  behalf,  to  the 
Provider  Reimbursement  Review  Board, 
and  to  the  hospitals,  SNF,  HHAs, 
CORFS,  ESRD  facilities,  OPTs,  OP  As, 
histocompatibility  laboratories,  and 
CMHCs  receiving  payment  under  this 
part. 

§413.13    [Amended] 

3.  In  §  413.13(b)(1),  the  phrase  "and 
OPTs"  is  revised  to  read  "OPTs,  and 
CMHCs  but  only  for  purposes  of 
providing  partial  hospitalization 
services,". 

D.  Part  489  is  amended  as  follows: 

PART  489— PROVIDER  AND  SUPPLIER 
AGREEMENTS  UNDER  MEDICARE 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861, 1864(m). 
1866,  and  1871  of  the  Social  Security  Act  (42 
use  1302, 1395X,  1395aa(m).  1395cc,  and 
1395hh). 

2.  In  §489.2,  the  introductory  text  to 
paragraph  (b)  is  republished,  a  new 
(b)(8)  is  added,  and  paragraph  (c)  is 
revised  to  read  as  follows: 

§489.2    Scope  of  part 


(b)  The  following  providers  are 
subject  to  the  provisions  of  this  part: 

***** 

(8)  Community  mental  health  centers 
(CMHCs). 

(c)(1)  Clinics,  rehabilitation  agencies, 
and  public  health  agencies  may  enter 
into  provider  agreements  only  for 
furnishing  outpatient  physical  therapy, 
and  speech  pathology  services. 

(2)  CMHCs  may  enter  into  provider 
agreements  only  to  furnish  partial 
hospitalization  services. 

§4e9.10    [Ameitded] 

3.  In  §  489.10(b),  the  phrase  "The 
provider  must  meet  the  requirements 
of:"  is  revised  to  read  'The  provider 
must  meet  the  applicable  civil  rights 
requirements  of:". 

§489.12    [Amended] 

4.  In  §  489.12(c).  the  phrase  "45  CFR 
parts  80,  84,  and  90."  is  revised  to  read 


"45  CFR  parts  80,  84,  and  90,  subject  to 
the  provisions  of  §  489.10.". 

5.  Section  489.13  is  revised  to  read  as 
follows: 

§  489. 1 3    Effective  date  of  agreement 

(a)  All  Federal  requirements  are  met 
on  the  date  of  the  survey. 

Except  as  provided  in  paragraph  (c)  of 
this  section,  the  agreement  is  effective 
on  the  date  the  onsite  survey  is 
completed  (or  on  the  day  following  the 
expiration  date  of  a  current  agreement) 
if,  on  the  date  of  the  survey,  the 
provider  meets  all  Federal  health  and 
safety  conditions  of  participation  or 
level  A  requirements  (for  SNFs),  and 
any  other  requirements  imposed  by 
HCFA. 

(b)  All  Federal  requirements  are  not 
met  on  the  date  of  the  survey. 

Except  as  provided  in  paragraph  (c)  of 
this  section,  if  the  provider  fails  to  meet 
any  of  the  requirements  specified  in 
paragraph  (a)  of  this  section,  the 
agreement  is  effective  on  the  earlier  of 
the  following  dates: 

(1)  The  date  on  which  the  provider 
meets  all  requirements. 

(2)  The  date  on  which  the  provider 
submits  a  correction  plan  acceptable  to 
HCFA  or  an  approvable  waiver  request, 
or  both. 

(c)  Community  mental  heahh  center 
(CMHC).  The  effective  date  of  a  provider 
agreement  with  a  CMHC  is  determined 
as  follows: 

(1)  Request  for  Medicare  participation 
received  before  July  J,  1992. 

(i)  If  all  Federal  requirements  were 
met  by  October  1, 1991,  the  agreement 
is  effective  October  1, 1991,  or  such 
later  date  as  requested  by  the  CMHC. 

(ii)  If  all  Federal  requirements  were 
not  met  by  October  1,  1991.  the 
agreement  is  effective  on  the  date  the 
CMHC  meets  all  Federal  requirements. 

(2)  Request  for  Medicare  participation 
received  after  June  30,  1992.  The 
agreement  is  effective  on  the  date  the 
CMHC  meets  all  Federal  requirements, 
but  not  before  the  date  HCFA  receives 
the  application. 

E.  Part  498  is  amended  as  follows: 

PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM 

1.  The  authority  citation  for  part  498 
is  revised  to  read  as  follows: 

Authority:  Sees.  20S(a),  1102, 1861(aa). 
1866, 1869(c),  1871,  and  1872  of  the  Social 
Security  Act  (42  U.S.C  405(a),  1302. 
1395x(aa),  1395cc.  1395ff[c),  1395hh,  and 
1395ii),  unless  otherwise  noted. 

2.  In  §  498.2,  the  introductory  text  is 
republished,  the  definition  for 
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"Prospective  suppUej"  is  removed  and 
definitions  for  "Provider''  and 
"Supplier"  are  revised  to  read  as 
follows: 

§498.2    Dennltions. 
As  used  in  this  part — 


Provider  means  a  hospital,  skilled 
nursing  fJacility  (SNF),  comprehensive 
outpatient  rehabilitation  facility  (CXDRF), 
home  health  agency  (HHA),  or  hospice, 
that  has  in  effect  an  agreement  to 
participate  in  Medicare;  or  a  clinic, 
rehabilitation  agency,  or  public  health 
agency  that  has  in  effect  a  similar 
agreement  but  only  to  furnish  outpatient 
physical  therapy,  occupational  therapy, 
or  outpatient  speech  pathology  services, 
or  a  community  mental  health  center 
(CMHC)  that  has  in  effect  a  similar 
agreement  but  only  to  provide  partial 
hospitalization  services,  and  prospective 
provider  means  any  of  the  listed  entitles 
that  seeks  to  participate  in  Medicare  as 
a  provider. 

Supplier  means  an  independent 
laboratory,  suppUer  of  portable  X-rey 
services,  rural  health  clinic  (RHC), 
Federally  qualified  health  center 
(FQHC).  ambulatory  surgical  center 
(ASC),  organ  prooirement  organization 
(OPO),  or  end-stage  renal  disease 
(ESRD)  treatment  facility  that  is 
approved  by  HCFA  as  meeting  the 
conditions  for  coverage  of  its  services, 
and  prospective  supplier  means  any  of 
the  listed  entities  that  seeks  to  be 
approved  for  coverage  of  its  services 
under  Medicare.  (However,  for  purposes 
of  the  sanctions  and  {>enalties  that  may 
be  imposed  by  the  OIG,  the  term 
supplier  has  the  meaning  specified  in 
§1001.2  of  this  title.) 

(Catalog  of  Psderal  Domettic  Assistance 
Program  No.  93.774,  Medicare— 
Su{>plefnentar)r  Medical  buurance  Prograis) 

Dated:  September  15, 1993. 

Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  October  26, 1993. 

Dooaa  E.  Shalala. 

Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Ptrograms 
Administration 

49  CFR  Parts  192  and  195 

[Dociwt  No.  PS-113;  Amendment  ia2-71, 

tm  2137-AB44 

Operation  and  Maintenance 
Procedures  for  PIpeUnes 

AQENCY:  Research  and  Special  Programs 
Administratiwi  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
procedures  to  be  followed  in  the 
operation  and  maintenance  (O&M)  of 
gas  pipeline  facilities.  This  action 
amends  current  standards  by  requiring 
regulated  ws  pipeline  operators  to 
include  d#Ailed  procedures  regarding 
normal  and  abnormal  operation, 
maintenance  and  emergency -response 
activities  in  their  O&M  manual. 
Furthermore,  operators  are  required  to 
review  and  update  their  O&M  manual 
each  calendar  year.  Finally,  this  final 
rule  requires  that  regulated  gas  and 
hazardous  liquid  pipeline  operators 
prepare  and  follow  procedures  to 
safeguard  p>ersonnel  from  the  hazards 
associated  with  the  unsafe  accumulation 
of  vapor  or  gas  in  excavated  trenches. 
EFFECnvE  DATES:  This  final  rule  takes 
effect  February  11,  1995.  However, 
§§  192.605(b)(9)  and  195.402(c)(14) 
become  eSective  March  14, 1994. 
F0«  FURTHER  INFORKUTIOH  CONTACT:  Jack 
Willock.  (202)  366-2392,  concerning  the 
contents  of  this  final  rule,  or  the  Dodcets 
Unit,  (202)  366-4453,  regarding  copies 
of  this  final  rule  or  other  material  in  the 
docket. 

« 

SUPPLEMENTARY  INfORMATXM: 
Background 

The  Research  and  Special  Programs 
Administration  (RSPA)  issued  a  Notice 
of  Pn^osed  Rulemaking  (NPRM)  on 
November  6.  1989  (54  FR  46685) 
inviting  comment  on  proposed 
amendments  to  Part  192.  The 
amendments  were  intended  to  clarify 
and  delineate  gas  pipeline  operation 
and  maintenance  (O&M)  procedures, 
thereby  reducing  the  likelihood  of 
failures  and  providing  a  better  basis  for 
personnel  training. 

The  rulemaking  was  prompted  by  a 
RSPA  Task  Force  investigation  of  four 
incidents  by  a  major  transmission 
company  in  a  two  year  period.  The 
inddents  catiaed  10  death*.  36  injuries 
and  significant  property  damage.  The 
Task  Force  examined  the  company's 


O&M  procedures,  and  those  of  five 
others,  all  operating  in  Kentucky  where 
three  of  the  four  incidents  occiirred.  It 
concluded  that  RSPA  should  revise 
§  192.605,  Essentials  of  operating  and 
maintenance  plan,  to  provide  more 
guidance  for  operators  in  O&M 
procedures  (similar  to  §  192.615 
regarding  emergency  plans,  and 
§  195.402  regarding  hquid  pipeline 
procedural  manuals).  The  NPRM  also 
proposed  new  requirements  under  Parts 
192  and  195  relating  to  the  safety  of 
personnel  in  trenches. 

Comment  Summary 

RSPA  received  56  comments  on  the 
notice  from  one  city,  four  states,  one 
Federal  agency,  five  industry 
associations,  and  45  gas  transmission 
and  distribution  companies.  The 
government  affiliated  commenters 
generally  agreed  with  the  projxwed 
rules.  The  industry  associations  and 
companies  supplied  both  general  and 
specific  comments  against  portions  of 
the  rulemaking.  Since  issuance  of  the 
NPRM,  Industry  opposition  to  portions 
of  the  rule  has  significantly  decreased. 
Many  regulated  entities  have 
unilaterally  moved  to  adopt  similar 
O&M  procedures  in  anticipation  of  th^ 
final  rule.  A  topic  by  topic  discussion  of 
the  substantive  comments  and  RSPA 
resjponses  to  those  conunents  follows. 

Conunents  on  Parallel  Regulations: 
Four  industry  associations  and  16 
pif>eline  operators  argued  against 
RSPA's  goal  to  make  the  regulations 
governing  gas  and  Uquid  O&M 
procedures  parallel  each  other.  Several 
stated  that  significant  differences  exist 
in  the  operating  characteristics  and 
physical  properties  of  natural  gas  and 
hazardous  liquids  that  affect  the 
potential  pubUc  safety  risk  posed  by  a 
pipeline  leak.  Those  opposing  the  rule 
pointed  to  the  physical  property 
difference  between  gas  and  liquids,  and 
noted  that  liquids  tend  to  "spread  out" 
and  pollute  the  environment  while 
gases  tend  to  vent  harmlessly  into  the 
atmosphere.  They  said  a  natural  gas  leak 
would  affect  the  Immediate  vicinity  of 
the  pipeline  while  a  hazardous  hquid 
leak  could  spread  over  wide  areas  and 
cause  considerable  environmental 
damage. 

Response:  RSPA  believes  that 
parallelism  should  be  maintained 
between  the  O&M  procedure 
requirements  of  Parts  192  and  195.  The 
existence  of  two  separate  sets  of 
regulations  is  an  admowledgment  of  the 
distinctions  between  gas  and  hquid 
pipelines.  However,  RSPA  believes  that 
the  O&M  similarities  vastly  outnumber 
the  differwices,  and  that  compliance, 
particularly  for  operates  who  have  both 
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liquid  and  gas  pipelines,  is  enhanced  by 
making  the  two  regulations  reasonably 
similar  while  recognizing  the  technical 
distinctions  between  gas  and  liquid 
pipelines.  RSPA  agrees  with  the 
commenters  that  liquids  have  the 
potential  to  cause  widespread 
environmental  damage  by  pollution,  but 
also  believes  that,  under  appropriate 
conditions,  natural  gas  leaks  and 
explosions  may  also  have  far  reaching 
effects  on  property  and  life. 

Comments  on  General  Provisions 
(Proposed  §  192.603(b)):  RSPA  received 
comments  from  2  of)erators  objecting  to 
proposed  §  192.603(b)  which  requires 
operators  to  keep  records  necessary  to 
administer  the  procedures  established 
under  §  192.605. 

Response:  Proposed  §  192.603(b)  is 
merely  a  restatement  of  a  portion  of 
existing  §  192.603(b).  Section  192.603(b) 
is  adopted  as  proposed. 

Comments  on  O&M  Manuals 
(Proposed  §  192.605(a)):  Two  industry 
associations  and  15  operators 
recommended  that  RSPA  not  specify 
those  written  procedures  that  operators 
must  keep  in  their  O&M  manual. 
Companies  currently  have  Operation 
and  Maintenance  Manuals,  Emergency 
Manuals,  Plumber  Manuals,  Leak 
Control  Manuals,  Corrosion  Manuals 
and  other  manuals  containing 
information  vital  to  pipeline  operation. 
Operators  have,  throughout  the  years, 
prepared  manuals  for  their  systems 
documenting  procedures  appropriate  for 
the  specific  needs  of  that  system.  They 
stated  that  a  requirement  to  combine 
these  documents  into  a  single  volume 
would  create  an  oversized,  impractical 
and  unwieldy  manual. 

One  respondent  stated  that  requiring 
all  companies  to  prepare  procedures  for 
each  of  the  requirements  of  subparts  L 
and  M  would  be  wasteful  since  many 
procedures  in  these  subparts  only  apply 
to  certain  operators. 

One  company  objected  to  the 
requirement  proposed  in  §  192.605(a) 
that  the  manual  be  prepared  before 
initial  operation  of  a  pipeline  system.  It 
cited,  among  other  things,  that  contract 
terms  might  be  breached,  and  that  the 
financial  health  of  both  small  producers 
and  pipeline  companies  could  be 
jeopardized. 

Response:  RSPA  did  not  intend  the 
proposed  O&M  manual  to  be  an 
unwieldy  single  volume,  or  binder. 
Although,  as  proposed,  the  final  rule 
requires  each  operator  to  incorporate  its 
O&M  procedures  for  each  pipeline 
system  into  a  single  manual,  this 
manual  may  be  a  comprehensive  set  of 
cross-referenced  vohimes  set  up 
according  to  functional  subjects. 
Operators  are  expected  to  maintain  a 


complete  set  of  the  volumes  of  the 
comprehensive  reference  manual  at  one 
location.  Copies  of  parts  of  the  manual, 
containin^the  information  pertinent  to 
particular  functions  or  facilities  in  a 
system,  must  also  be  kept  wherever 
needed  for  field  operations.  We  propose 
to  consolidate  and  reorganize  relevant 
procedures,  e.xisting  in  most  cases,  into 
a  comprehensive  reference  for  use  by 
operating  persormel. 

RSPA  requires  operators  to  prepare 
O&M  procedures  only  for  those  pipeline 
facilities  within  their  system.  For 
example,  it  would  not  be  necessary  to 
prepare  compressor  startup  procedures 
if  the  company  has  no  compressors.  The 
procedures  should  be  clear, 
straightforward  and  applicable  to  the 
company's  system. 

RSPA  strongly  believes  that  a  manual 
should  be  prepared  prior  to 
commencing  initial  op>eration  of  a 
pipeline.  Under  normal  circumstances, 
long  lead  times  are  required  for  a 
company  to  obtain  regulatory  approval 
to  construct  and  commence  operating  a 
pipeline.  This  should  allow  operators 
sufficient  time  to  prepare  the  required 
documents  in  anticipation  of  pipeline 
startup.  The  operation  of  a  pipeline 
without  O&M  procedures  would  be 
unsafe,  both  for  those  operating  the 
pipeline  and  for  the  public. 

Some  operators  stated  concern  that 
they  would  be  required  to  maintain  a 
manual  for  each  of  the  many  pipelines 
that  they  operate.  One  manual  is 
sufficient  as  long  as  all  of  an  operator's 
system  is  addressed.  Section  192.605(3) 
is  adopted  as  revised. 

Comments  on  Standards:  Six  pipeline 
operators  expressed  concern  about  what 
they  regard  as  a  trend  toward 
specification  standards  rather  than 
performance  standards.  They  contend 
that  a  change  to  specification  standards 
to  facilitate  enforcement  of  the 
regulations  would  be  morn  than  offset 
by  a  reduction  in  flexibility  of  the 
operator  to  operate  its  system,  and  could 
consequently  reduce  pipeline  safety. 

Response:  The  proposed  rule  was  not 
written  in  specification,  or  how-to-do-it 
fashion.  Rather,  the  proposed  rule  used 
performance  language  which  would 
require  that  gas  pipeline  operators 
maintain  O&M  procedures  on  specific 
topics.  We  are  providing  a  list  of 
required  items  that  must  be  included, 
but  operators  can  determine  how  best  to 
do  so  for  their  particular  system,  so  long 
as  it  provides  for  safe  maintenance  and 
operations. 

Written  procedures  on  those  specific 
topics  are  essential  to  safe  operation  and 
maintenance  of  a  pipeline.  Procedures 
of  a  general  nature  provide  little 
guidance  when  needed.  When  used 


properly  by  trained  personnel,  the 
specific  procedures  should  have  a 
positive  effect  on  pipeline  safety.  This 
rulemaking  is  based  on  the  existing 
standard,  which  is  not  sufficiently 
detailed  to  assure  that  prompt  and 
appropriate  actions  are  taken  by 
operators  when  necessary.  The 
proposed  standards  are  specific,  and 
this  specificity  provides  the  operator 
with  more  reliable  procedures  to  follow 
when  conducting  operations  and 
maintenance,  and  in  situations  where  an 
abnormal  situation  or  emergency  occurs. 

Comments  on  Applicability  to 
Distribution  Pipelines:  Six  distribution 
companies  argued  that  accidents  which 
occur  on  transmission  lines  do  not 
create  a  need  for  changes  at  the 
distribution  level,  where  the  risks  are 
different.  They  said  rules  applying  to  a 
single  cross  country  transmission 
pipeline  do  not  necessarily  apply  to 
complex  distribution  systems,  and  that 
distribution  systems  should  be  excluded 
from  this  rulemaking. 

Response:  RSPA  believes  that  all  gas 
operators  regulated  by  Part  192  should 
be  subject  to  rules  designed  to  provide 
safety  for  gas  pipelines  through  written 
operating,  maintenance  and  emergency 
procedures,  supplemented  by 
appropriate  personnel  training.  Both 
transmission  and  distribution  systems 
transport  the  same  hazardous  substance, 
flammable  gas.  Distribution  systems 
operate  in  highly  populated  areas,  at 
times  performing  with  operating 
pressures  equalling  those  of 
transmission  lines,  thereby  bringing 
corresponding  risks  to  the  public. 
Accordingly,  distribution  systems  are 
not  excluded  from  this  rulemaking. 
However,  the  final  rule  sets  down 
different  requirements  for  transmission 
and  distribution  lines  so  that  only 
relevant  procedures  are  prescribed. 

Comments  on  Corrosion  Control 
(Proposed  §§  192.453  and 
192.605(b)(2)):  Two  pipefine  industry 
associations  and  7  pipeline  operators 
stated  that  there  is  no  benefit  to 
including  the  details  of  designing  and 
installing  cathodic  protection  systems  in 
an  O&M  manual. 

Response:  Pipeline  corrosion  control 
is  a  pipeline  maintenance  function.  As 
a  maintenance  function,  design  of 
corrosion  control  systems  is  appropriate 
for  inclusion  in  an  O&M  manual. 
Operators  currently  are  required  to  keep 
these  procedures  under  §  192.453.  The 
final  rule  requires  that  these  procedures 
be  consolidated  with  other  procedures 
involving  O&M  functions  in  a  single 
manual.  Sections  192.453  and 
192.605(b)(2)  are  adopted  as  proposed. 

Comments  on  Construction  Records, 
Maps,  and  Operating  History  (Proposed 
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§  192.605(b)(3)):  One  industry 
assodatiOD  and  11  gas  pipeline 
operators  objected  to  proposed 
§  192.605(bK3)  which  would  require 
operators  to  make  construction  records, 
maps,  and  operating  history  available  to 
appropriate  O&M  personnel  They  find 
no  benefit  in  changing  the  rule,  as  the 
infonnaticHi  is  already  available  to 
operating  personnel 

Response:  RSPA  believes  that  it  is 
essential  for  operators  to  have 
established,  written  procedures  to 
insure  tiiat  their  employees  have 
information  (maps  and  operating  history 
records)  necessary  for  them  to  conduct 
safe  operations.  As  an  example, 
personnel  conducting  pipeline 
operations  need  direct  access  to  maps, 
construction  records  and  operating 
history  records  without  delay  when 
emergencies  arise.  The  rule  will  have 
little  eHect  on  most  companies,  because 
they  currently  supply  their  employees 
with  such  records,  or  have  procedures 
in  place  to  make  the  records  available. 
The  language  of  §  ig2.605(b)(3)  is 
adopted  as  proposed. 

Comments  on  Gathering  Data  and 
Reporting  Incidents  (Proposed 
§  192.605(bf(4):  RSPA  proposed  under 
§  192.605(b)(4)  that  operators  prepare 
procedures  for  gathering  data  needed  to 
report  incidents  under  49  CFR  part  191 
in  a  timely  and  effective  manner.  Two 
industry  associations  and  10  gas 
companies  stated  that  requirements  for 
gathering  information  and  reporting 
natural  gas  incidents  are  contained  in  49 
CFR  part  191  and  that  proposed 
§  192.605(b)(4)  is  redundant. 

Response:  The  proposed  rule  and  part 
191  are  not  redundant  because  part  191 
does  not  currently  requii;^  operators  to 
prepare  and  follow  written  procedures 
for  collecting  data  to  be  submitted  in 
part  191  reports.  The  requirement  is 
adopted  as  proposed. 

Comments  on  Immediate  Response 
Areas  (Proposed  §§  192.605(b)(5)  and 
(6)):  Comments  were  received  from  one 
state  regulatory  agency,  three  industry 
associations,  and  17  gas  companies 
regarding  the  proposal  to  require 
operators  to  identify  areas  requiring 
immediate  response  if  a  failure  or 
malfunction  occxirs.  Immediate  response 
could  prevent  serious  consequences  or 
hazards  in  case  a  facility  fails  or 
malfunctions.  Except  for  two  gas 
companies  who  suggested  revisions  and 
clarification,  all  those  commenting 
opposed  the  proposed  rules. 

The  state  agency  and  several 
companies  argued  that  the  class  location 
system  of  part  192  (which  classifies 
pipelines  by  population  density)  is  far 
superior  to  the  immediate  response 
concept  of  part  195  for  recognizing  and 


reacting  to  potential  hazards  along  the 
pipeline  route.  They  contend  that 
bcK^ause  the  class  location  system 
requires  the  operator  to  follow  more 
stringent  safety  practices  in  higher  risk 
areas,  the  potential  hazards  along  a  line 
are  reduced  by  such  practices  as  lower 
pipe  stress  levels,  more  frequent  patrols, 
closer  sectionalizing  valve  spacing,  and 
more  fieouent  leak  surveys. 

Most  of  the  companies  said  that  any 
failiue  or  malfunction  in  their  system 
required  immediate  response  since  the 
severity  of  an  incident  is  not  known 
until  an  investigation  is  made  by  trained 
employees.  For  these  companies,  a 
change  in  the  rules  is  unnecessary. 
Further,  they  felt  the  propwsed  rules 
may  be  counterproductive  since  they 
imply  that  nonlisted  locations  may  not 
need  careful  monitoring 

Response:  A  gas  pipeline's  class 
location  is  Class  1.  2.  3,  or  4  depending 
on  the  population  density  in  a  class 
location  unit,  which  is  an  area  one  mile 
long  by  220  yards  (1/8  mile)  on  either 
side  of  the  fine  (§  192.5).  The  stress  level 
rules  (§§  192.111  and  192.611).  the 
sectionalizing  block  valve  rule 
(§  192.179).  the  patrolling  rule 
(§  192.705).  and  the  leakage  survey  rule 
(§  192.706)  each  require  companies  to 
take  more  stringent  precautions  as  class 
location,  or  population  density 
increases.  Pipelines  in  densely 
populated  areas  must  be  operated  at 
lower  hoop  stress,  patrols  must  be  more 
frequent,  sectionalizing  block  valves 
must  be  more  densely  spaced,  and  leak 
surveys  must  be  taken  more  frequently 
in  order  to  provide  more  protection  for 
the  public.  The  class  location  system 
requires  companies  to  identify  areas 
where  more  people  are  at  risk  if  an 
incident  occurs. 

The  immediate  response 
identification  concept  is  unnecessary 
and  inappropriate  for  gas  pipelines, 
since  higher  risk  areas  are  already 
identified  by  existing  class  location 
requirements.  Also,  gas  distribution 
companies  are  located  in  developed 
areas  and  it  would  be  difficult  to 
identify  locations  not  requiring 
immediate  response. 

Accordingly,  based  on  the  comments 
received,  and  the  reasoning  stated 
above,  proposed  §§  192.605(b)  (5)  and 
(6)  are  removed  from  this  rulemaking. 

Comments  on  Starting  and  Shutting 
Down  Pipelines,  Compressor  Stations, 
and  Compressors  (Imposed 
§§  192.605(b)  (7).  (8).  and  (9)):  RSPA 
received  17  comments  on  proposed 
§§  192.605(b)  (7),  (8).  and  (9)  which 
would  require  that  operators  have 
written  procedures  relative  to  the 
startup  and  shutdown  of  pipelines  and 
compressor  stations  and  maintenance  of 


compressor  stations.  All  who 
commented  on  the  proposals,  including 
a  state  agency,  opposed  or 
recommended  revision  of  the  proposed 
rules.  Several  operators  objected  to 
proposed  §  192.605(b)(7)  because 
existing  regulations.  §§  192.195. 
192.199,  192.201,  192.731, 192.739,  and 
192.743,  require  that  overpressure 
protection  equipment  be  installed  and 
working  propeny.  These  standards 
prevent  the  maximum  allowable 
operating  pressure  (MAOP)  bom  being 
exceeded  due  to  pressure  control 
failure,  or  during  startup  operations. 

Five  of  those  commentiiig  suggested 
that  distribution  systems  are  not  started 
up  or  shut  down  in  the  manner  they 
inferred  from  the  proposal  since  many 
systems  do  not  have  compressor 
stations.  Others  commented  that 
proposed  §§  192.605(b)(7)  and 
192.605(bM9)  are  virtually  the  same 
since  starting  up  and  shutting  down  a 
pipeline  is  synonymous  with  starting  up 
and  shutting  down  compressor  units. 
Several  contended  that  procedures  for 
operating  compressors  should  be  posted 
at  the  unit,  and  do  not  belong  in  a 
manual.  Others  stated  that  the 
rulemaking  should  be  hmited  to 
transmission  systems,  and  not  apply  to 
distribution  systems. 

Response:  RSPA  believes  that  specific 
written  procedures  are  essential  for  the 
safe  operation  of  a  system  as  complex  as 
a  gas  pipehne.  This  view  was  addressed 
previously  in  the  discussion  on 
Standards.  The  existing  regulations, 
§§192.195,  192.199.  192.201.  192.731. 
192.739.  and  192.743.  are  safety 
standards  related  to  the  design  and 
maintenance  of  relief  devices  to  prevent 
overpressuring  of  gas  pipelines. 
Proposed  §§  192.605(b)  (7).  (8).  and  (9) 
would  require  written  procedures  to 
follow  when  operating  these  devices. 

RSPA  understands  that  some 
distribution  systems  do  not  have 
compressors.  If  a  system  does  not  have 
compressors,  it  does  not  need 
compressor  start  up  and  shut  down 
procedures. 

Also,  we  agree  with  the  commenters 
who  stated  that  specific  procedures  for 
operating  individual  compressors 
should  be  posted  at  the  engine  control 
panel  for  each  unit.  RSPA  understands 
that  operating  procedures  vary  fit>m 
compressor  to  compressor,  depending 
upon  the  t>'pe  and  model  of  compressor. 
Therefore,  the  final  rule  requires  that 
the  manual  contain  specific  procedures 
regarding  safety  and  operation  that  are 
applicable  to  the  compressor  being 
used.  Proposed  §§  192.605(b)  (8)  and  (9) 
are  merely  recodification  of  existing 
§§  192.733  and  192.729,  respectively. 
Proposed  §§  192.605(b)  (7),  (8)  and  (9) 


6582  Federal  Register  /  Vol.  59.  No.  29  /  Friday,  February  11.  1994  /  Rules  and  Regulations 


are  adopted  as  final  §§  192.605(b)  (5),  (6) 
and  (7).  respectively. 

Comments  on  Review  of  Operator 
Personnel  (Proposed  §  192.605(b)(10)): 
Three  industry  associations  and  16  gas 
pipeline  operators  disagreed  with 
proposed  §  192.605(b)(10).  In  this 
section,  RSPA  proposed  that  gas 
operators  establish  procedures  to  review 
periodically  the  work  personnel  do 
under  normal  O&M  procedures  to  see  if 
those  procedures  are  effective,  and  to 
correct  those  procedures  found 
deficient.  Six  of  those  conunenting 
recommended  that  this  proposed  rule  be 
removed  since  training  and  qualification 
of  personnel  is  the  topic  of  another 
rulemaking  (Pipeline  Operator 
Qualifications;  52  FR  9189.  March  23. 
1987).  Five  commenters  stated  that 
O&M  manuals  are  a  reference  for  trained 
employees  and  should  not  be  used  as  a 
training  manual,  which  should  be  more 
detailed  and  job  specific.  Four 
commenters  stated  that  "periodically"  is 
vague  and  needs  further  clarification. 

Response:  Like  existing 
§  195.402(c)(13).  RSPA  intended  that  gas 
operators  periodically  review  their  O&M 
procedures  and  correct  any  deficiencies 
found  in  those  procedures.  The  O&M 
manual  prescribes  actions  that  trained 
employees  must  follow  to  do  specific 
tasks.  In  many  cases  a  manual  must 
describe  those  actions  in  detail  to  assure 
that  personnel  perform  functions 
completely  and  correctly.  Persormel  are 
trained  and  tested  to  carry  out  the 
procedures  which  the  manual 
prescribes. 

RSPA  did  not  intend  this  provision  to 
further  compel  correction  of 
deficiencies  in  the  knowledge  and  skills 
of  personnel  to  carry  out  the  procedures. 
That  requirement  will  be  included  in  a 
separate  regulation  (See  Pipeline 
Operator  Qualifications;  52  FR  9189. 
March  23, 1987).  No  commenter 
disagreed  with  the  fundamental  purpose 
of  the  proposal. 

The  regulation,Tequires  periodic 
review  to  allow  operators  flexibility  in 
setting  the  intervals  between  reviews  of 
their  O&M  procedures.  As 
circumstances  and  job  functions  vary 
among  operators,  so  would  the 
frequency  at  which  procedures  are 
reviewed.  RSPA  requires  that  each 
operator's  O&M  procedures  specify  the 
time  between  reviews  or  the 
circumstances  that  dictate  a  review  in 
implementing  proposed 
§  192.605(b)(10).  Section  192.605(b)(10) 
has  been  rewritten  to  reflect  these 
concerns  and  has  been  adopted  as  final 
§  192.605(b)(8). 

Comments  on  Operating  Pressures  for 
Class  Location  (Proposed 
§  192.605(b)(l  J)):  In  the  NPRM.  RSPA 


proposed  to  transfer  the  existing 
§  192.605(e)  to  this  section.  Existing 
§  192.605(e)  requires  gas  operators  to 
establish  procedures  for  periodic 
inspections  of  operating  pressures  to  see 
that  they  conform  to  class  locations. 
Nine  gas  companies  objected  to 
proposed  §  192.605(b)(ll).  stating  that  it 
is  redundant  or  unnecessary. 

Response:  Commenters  correctly 
pointed  out  that  proposed 
§  192.605(b)(ll)  would  duplicate 
proposed  §  192.605(b)(1)  and  existing 
§§  192.609, 192.611  and  192.613.  Each 
of  these  sections  requires  operators  to 
take  some  form  of  action  to  conform 
their  pipeline  operations  to  the  proper 
class  location.  Accordingly,  proposed 
§  192.605(b)(ll)  has  not  been  adopted. 

Comments  on  Personnel  Safety  in 
Trenches  (Proposed  §  192.605(b)(l2) 
and  195.402(b)(14)):Three  industry 
associations  and  20  gas  operators 
recommended  revision  of  proposed 
§§  192.605(b)(12)  and  195.402(b)(14). 
RSPA  proposed  that  operators  have 
written  procedures  for  using 
precautions,  and  equipment  to  protect 
personnel,  in  excavated  trenches  from 
hazardous  accumulations  oivapot  or 
gas.  Most  of  the  commenters  stated  that 
the  proposed  standard  is  too  specific, 
and  should  be  rewritten  in  general 
performance  language  covering 
excavation  as  well  as  other  O&M  safety 
tasks. 

Most  of  the  commenters  expressed 
concern  that  RSPA  and  Occupational 
Safety  and  Health  Administration 
(OSHA)  rules  will  overlap  and  that  they 
will  be  required  to  comply  with 
duplicate  regulatory  requirements. 

Response:  Expansion  and  rewriting  of 
the  rule  in  general  performance 
language  to  extend  to  O&M  safety 
related  tasks  other  than  safety  during 
excavation  would  exceed  the  scope  of 
the  proposal.  The  proposal  was  limited 
to  protecting  personnel  in  trenches  from 
hazardous  vapors  or  gas.  Proposed 
§§  192.605(b)(12)  and  195.402(b)(14)  are 
adopted  as  final  §§  192.605(b)(9)  and 
195.4b2(c)(14),  respectively. 

With  regard  to  the  potential  overlap 
with  OSHA  rules.  Section  4(b)(1)  of  the 
OSHA  Act  prohibits  OSHA  from 
exercising  authority  over  working 
conditions  when  another  agency 
exercises  authority  through  regulation. 

Comments  on  Testing  of  Pipe-Type 
and  Bottle-Type  Holders  (Proposed 
§  192.605(b)(13)  (i).  (ii),  and  (Hi):  There 
were  no  substantive  comments 
concerning  proposed  §§  192.605(b)(13) 
(i),  (ii),  or  (iii)  and  these  standards  are 
adopted  as  §§  192.605(b)(10)(i),  (ii),  and 
(iii),  respectively. 

Comments  on  Abnormal  Operation 
(Proposed  §  192.605(c)):  Two  industry 


associations  and  18  companies 
commented  on  proposed  §  192.605(c) 
which  sets  forth  items  to  be  included  in 
procedures  for  handling  abnormal 
operations  on  gas  transmission  lines.  All 
those  commenting  recommended  that 
RSPA  withdraw  or  revise  the  proposed 
rule.  The  most  common  reason  given  for 
changing  the  rule  is  that  the  proposed 
requirements  duplicate  existing 
§  192.615,  Emergency  Plans.  The 
commenters  said  they  interpret  any 
abnormal  condition  as  an  emergency 
until  the  condition  is  resolved  or 
eliminated.  One  state,  Massachusetts, 
said  that  §§  192.605(a)  and  192.605(c) 
should  not  be  restricted  to  transmission 
lines  but  should  apply  to  distribution 
lines  as  well. 

Four  of  the  commenters  objected  to 
usage  of  "operating  design  limits"  when 
the  term  has  not  beien  defined.  They 
questioned  if  "operating  design  limits" 
is  the  same  as  or  different  from  MAOP, 
which  is  defined  in  the  regulations  and 
understood  in  the  gas  pipeline  industry. 

Response:  The  proposed  rule  does  not 
duplicate  §  192.615.  Abnormal 
conditions  and  emergency  conditions 
are  not  equivalent.  Abnormal  conditions 
occiu'  when  operating  design  limits  have 
been  exceeded  due  to  a  pressure,  flow 
rate,  or  temperature  change  outside  the 
limits  of  normal  conditions.  As  an 
example,  for  pressure  surges,  an 
abnormal  condition  would  exist  in  a 
pipeline  when  pressure  exceeds  the 
MAOP  but  is  within  the  differential 
allowed  to  activate  pressure  relieving 
and  limiting  equipment  (see  §  192.201). 
Abnormal  conditions  are  less  severe,  bul 
could  escalate  to  emergency  conditions 
if  not  promptly  corrected.  Abnormal 
conditions  do  iftt  pose  as  immediate  a 
threat  to  life  or  property  as  do 
emergency  conditions.  Any 
transmission  line  operator  that  chooses 
to  treat  abnormal  conditions  as 
emergency  conditions  still  must  comply 
with  §  192.605(c). 

Distribution  system  operators  are  not 
required  to  prepare  a  manual  for 
abnormal  conditions  because  they 
normally  operate  distribution  pipelines 
at  lower  pressures  than  transmission 
pipelines.  Also,  due  to  the  dangers 
involved  in  operating  in  populated 
areas,  most  unusual  operating 
conditions  would  be  considered  by  the 
distribution  system  operator  to  be  an 
emergency  until  the  condition  is 
resolved  or  corrected. 

Threatening  events  such  as  the 
presence  of  gas  in  a  building,  a  fire  near 
a  pipeline,  or  an  explosion  near  a 
pipeline  constitute  emergency 
conditions.  Sections  192.605(c)(1)  (i) 
through  (v)  are  adopted  as  proposed. 
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Comments  on  Checking  Variations 
from  Normal  Operation  after  Abnormal 
Operation  has  ended  (Proposed 
§  1 92.605(c)(2)):  There  were  no 
substantive  comments  regarding 
proposed  §  192.605(c)(2)  and  this 
section  is  adopted  as  proposed. 

Comments  on  Responsible  Operator 
Personnel  (Proposed  §  192.605(c)(3)): 
Two  operators  stated  that  the  meaning 
of  "responsible  operator  personnel"  in 
proposed  §  192.605(c)(3)  is  unclear  and 
should  be  clarified  or  changed. 

Response:  When  considering 
"responsible  operator  persormel," 
responsible  means  a  person  the 
company  expects  to  be  answerable  or 
accountable  for  O&M  of  the  pipeline. 
Responsible  and  accountable  are 
synonymous  for  purposes  of  this  rule. 
Because  RSPA  has  had  the  opportunity 
to  clarify  our  intent  in  the  preamble  to 
this  final  rule,  proposed  §  192.605(c)(3) 
is  adopted  as  proposed. 

Comments  on  Periodic  Review  of 
Personnel  Response  to  Abnormal 
Operations  (Proposed  §  192.605(c)(4): 
Five  operators  opposed  or 
recommended  revision  of  proposed 
§  192.605(c)(4).  which  proposed 
periodic  review  of  responses  by 
personnel  to  abnormal  operations  in 
order  to  determine  the  effectiveness  of 
procedures  for  handling  abnormal 
operations.  In  lieu  of  the  proposed 
periodic  review,  the  commenters 
instead  recommended  review  of  each 
abnormal  operation  and  taking 
appropriate  action  when  deficiencies 
are  found. 

Response:  RSPA  encourages  operators 
to  correct  deficiencies  in  procedures 
when  recognized.  The  company  should 
not  wait  for  a  periodic  review  to  correct 
such  deficiencies.  However.  RSPA  did 
not  propose  to  require  operators  to 
review  each  response  to  an  abnormal 
operation.  This  would  be  unnecessarily 
more  stringent  than  the  proposed  rule. 
For  this  reason,  the  final  rule  retains  the 
term  periodic.  Final  §  192.605(c)(4)  is 
adopted  as  proposed. 

Comments  on  Safety-Related 
Condition  Reports  (Proposed 
§  192.605(d):  RSPA  received  no 
substantive  comments  regarding 
proposed  §  192.605(d)  and  this  section 
is  retained  as  proposed. 

Comments  on  Surveillance, 
Emergency  Besponse.  and  Accident 
Investigation  (Proposed  §  192.605(e)): 
Six  of  the  seven  operators  commenting 
opposed  proposed  §  192.605(e)  which 
would  require  procedures  required  by 
other  sections  in  Part  192  concerning 
surveillance,  emergency  response,  and 
accident  investigation  to  be  included  in 
the  O&M  manual.  They  argued  that  the 
emergency  plan  should  be  separate  from 


the  O&M  manual  since  emergency 
procedures  differ  fit)m  normal 
operations.  One  company  stated  that  its 
emergency  plan  is  "kept  in  a  separate, 
readily  identifiable  binder  and  all 
appropriate  foremen,  supervisors  and 
managers  who  would  respond  to  an 
emergency  have  personal  copies  which 
are  kept  in  their  offices  homes  and 
company  vehicles.  O&M  manuals  are 
normally  available  only  at  work 
locations  where  employees  are  present 
40  hours  a  week." 

Response:  RSPA  believes  that  the 
procedures  discussing  surveillance, 
emergency  response  and  accident 
investigation  snould  be  part  of  an  O&M 
manual.  When  part  192  requires 
procedures  for  these  subjects,  it  is  easier 
to  find  and  review  them  when  they  are 
located  together  at  one  place.  The  cross- 
referencing  described  previously  would 
allow  an  operator  to  distribute  separate 
volumes  describing  emergency 
procedures  as  needed.  Nevertheless,  the 
emergency  procedures  also  must  be 
included  in  the  O&M  manual.  The  final 
rule  is  adopted  as  proposed. 

Comments  on  Redesignation. 
Amendment,  Leakage  Surveys. 
Abandonment  or  Deactivation  of 
Facilities,  and  Removals:  (Proposed 
changes  to  §§  192.615, 192.706, 192.723. 
192.727. 192.729.  192.733  and  192.737): 
There  were  no  substantive  comments 
concerning  proposed  changes  to 
§§192.615.  192.706.  192.723.  192.727. 
192.729. 192.733  and  192.737  and  these 
changes  are  adopted  as  proposed. 

RSPA  Comment  on  Effective  Date: 
RSPA  believes  that  most  operators  will 
be  able  to  assemble  the  cross-referenced 
manual  promptly.  However,  others  may 
require  additional  time  to  assemble  the 
information  and  procedures  required  in 
this  rulemaking.  RSPA,  therefore,  is 
allowing  a  one-year  period  to  complete 
the  manual.  However.  §§  192.605(b)(9) 
and  195.402(c)(14)  become  effective  30 
days  after  publication  in  the  Federal 
Register  since  most  operators  already 
have  the  procedures  and  equipment 
necessary  to  comply  with  the  rule. 

Advisory  Committee  Reviews 

Section  4(b)  of  the  Natural  Gas 
Pipeline  Safety  Act  of  1968.  as  amended 
(49  U.S.C.  1673(b)),  and  section  204(b) 
of  the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979,  as  amended  (Pub.  L.  97- 
468,  January  14. 1983),  each  contain 
similar  requirements  that  proposed 
amendments  to  a  safety  standard 
established  under  the  statute  be 
submitted  to  a  15-member  advisory 
committee  for  consideration. 

The  Technical  Pipeline  Safety 
Standards  Committee,  comprised  of 
members  knowledgeable  about 


transportation  of  gas  by  pipeline, 
discussed  and  approved  the  gas  rule 
changes  by  an  8  to  3  margin  at  a  meeting 
held  September  13.  1988.  In  like 
manner,  the  Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee,  on  September  14. 1989. 
approved  the  hazardous  Ijquid  rule 
change.  8  to  2.  No  changes  were 
recommended  by  either  committee. 

Rulemaking  Analyses 

E.O.  12666  and  DOT  Regulatory  Policies 
and  Procedures 

This  final  rule  is  considered  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and,  therefore,  was  subject  to  review  by 
the  Office  of  Management  and  Budget. 
The  rule  is  considered  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11034)  because  of  the  significant 
public  and  congressional  interest 
following  four  pipeline  failures  in  a  two 
year  period  which  caused  10  deaths.  26 
injuries  and  significant  property 
damage. 

Regulatory  Flexibility  Act 

Based  on  the  comments  received.  I 
certify  under  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605; 
September  19. 1980)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

E.O.  12612 

We  have  analyzed  this  final  rule 
under  the  criteria  of  Executive  Order 
12612  (52  FR  41685.  October  30.  1987). 
Four  states.  Connecticut.  Massachusetts. 
Missouri  and  Nevada  responded  to  the 
NTRM.  All  supported  the  rulemaking. 
However.  Connecticut  expressed 
concern  that  the  rulemaking  intended  to 
limit  the  authority  of  the  state  agency  to 
require  an  operator  to  amend  its  plans 
and  procedures  as  necessary  to  provide 
a  reasonable  level  of  safety.  RSPA  had 
no  such  intention.  The  authority  of  a 
state  to  require  an  operator  to  amend  its 
safety  plans  and  procedures  is  not 
diminished  by  this  rulemaking.  » 

Accordingly.  RSPA  finds  that  this  final 
rule  does  not  warrant  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

The  information  and  recordkeeping 
requirement  associated  with  this  rule  is 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  Chapter  35 
under  OMB  Nos:  2137-0047  and  2137- 
0049. 

Administration:  Research  and  Special 
Programs  Administration;  Title: 
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Operation  and  Maintenance  Procedures 
for  Pipelines;  Need  for  Information; 
Provides  guidance  for  safety  of 
personnel  while  operating  and 
maintaining  pipelines;  Proposed  Use  of 
Information:  Assists  pipeline  operator 
employees  in  the  operation  and 
maintenance  of  pipelines;  Frequency: 
Requires  operator  to  review  and  update 
procedures  each  calendar  year.  Burden 
estimate:  240,000  hours  in  first  year, 
small  requirement  in  succeeding  years 
dependent  on  need  to  update; 
Respondents:  54,300  operators 
including  master  meter  operators; 
Forms:  none;  Average  Burden  Hours  per 
Hespondent:  4.4. 

RSPA  received  several  comments  on 
paperwork.  A  few  commenters  asserted 
that  it  is  unnecessary  to  promulgate 
parallel  rules  applicable  to  gas  and 
liquid  operations  because  the  physical 
properties  of  the  products  differ. 
However.  RSPA  beUeves  that  the  O&M 
similarities  vastly  outnumber  the 
differences  and  that  compliance  is 
enhanced  by  making  the  two  regulations 
reasonably  similar  while  recognizing  the 
technical  distinctions  between  gas  and 
liquid  pipelines.  Furthermore,  other 
commenters  said  paperwork  should  be 
better  managed.  RSPA  agrees  and  allows 
operators  to  keep  O&M  procedures  in 
paper  or  electronic  files  depending  on 
the  needs  of  the  operator.  The  ultimate 
need  to  keep  the  paperwork  is  to  require 
companies  to  maintain  a  sufficient 
amount  of  reliable  information  to  reduce 
the  likelihood  of  failures  and  casualties. 

List  of  Sub)ects 

49  CFB  Part  192 

Emergency,  Maintenance.  Operations, 
Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Emergency,  Maintenance,  Operations, 
Pipeline  safety,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
parts  192  and  195  are  amended  to  read 
as  follows: 

PART  192— {AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1672  and  1804; 
and  49  CFR  1.53. 

2.  Section  192.453  is  revised  to  read 
as  follows: 

§192.453    General. 

The  corrosion  control  procedures 
required  by  §  192.605(b)(2).  including 
those  for  the  design,  installation, 
operation,  and  maintenance  of  cathodic 


protection  systems,  must  be  carried  out 
by,  or  under  the  direction  of,  a  f)erson 
qualified  in  pipeline  corrosion  control 
methods. 

3.  Section  192.603(b)  is  revised  to 
read  as  follows: 

§  192.603    General  provisions. 

•        *        •        •        * 

(b)  Each  operator  shall  keep  records 
necessary  to  administer  the  procedures 
established  under  §  192.605. 

4.  Section  192.605  is  revised  to  read 
as  follows: 

§  192.605    Procedural  manual  for 
operations,  malntenar>c«,  and  efl>ergencies. 

(a)  General.  Each  operator  shall 
prepare  and  follow  for  each  pipeline,  a 
manual  of  written  procedures  for 
conducting  operations  and  maintenance 
activities  and  for  emergency  response. 
For  transmission  lines,  the  manual  must 
also  include  procedures  for  handling 
abnormal  operations.  This  manual  must 
be  reviewed  and  updated  by  the 
operator  at  intervals  not  exceeding  15 
months,  but  at  least  once  each  calendar 
year.  This  manual  must  be  prepared 
before  operations  of  a  pipeline  system 
commence.  Appropriate  f>arts  of  the 
manual  must  be  kept  at  locations  where 
operations  and  maintenance  activities 
are  conducted. 

(b)  Maintenance  and  normal 
operations.  The  manual  required  by 
paragraph  (a)  of  this  section  must 
include  procedures  for  the  following  to 
provide  safety  during  maintenance  and 
operations: 

(1)  Operating,  maintaining,  and 
repairing  the  pipeline  in  accordance 
with  each  of  the  requirements  of  this 
subpart  and  subpart  M  of  this  part. 

(2)  Controlling  corrosion  in 
accordance  with  the  operations  and 
maintenance  requirements  of  subpart  I 
of  this  part. 

(3)  Making  construction  records, 
maps,  and  operating  history  available  to 
apDropriate  operating  personnel. 

(4)  Gathering  of  data  needed  for 
reporting  incidents  under  Part  191  of 
this  chapter  in  a  timely  and  effective 
manner. 

(5)  Starting  up  and  shutting  down  any 
part  of  the  pipeline  in  a  manner 
designed  to  assure  operation  within  the 
MAOP  limits  prescribed  by  this  part, 
plus  the  build-up  allowed  for  operation 
of  pressure-limiting  and  control  devices. 

(6)  Maintaining  compressor  stations, 
including  provisions  for  isolating  units 
or  sections  of  pipe  and  for  purging 
before  returning  to  service. 

(7)  Starting,  operating  and  shutting 
down  gas  compressor  units. 

(8)  Periodically  reviewing  the  work 
done  by  operator  personnel  to 


determine  the  effectiveness,  and 
adequacy  of  the  procedures  used  in 
normal  operation  and  maintenance  and 
modifying  the  procedures  when 
deficiencies  are  found. 

(9)  Taking  adequate  precautions  in 
excavated  trenches  to  protect  personnel 
from  the  hazards  of  unsafe 
accumulations  of  vapor  or  gas,  and 
making  available  when  needed  at  the 
excavation,  emergency  rescue 
equipment,  including  a  breathing 
apparatus  and,  a  rescue  harness  and 
line. 

(10)  Systematic  and  routine  testing 
and  inspection  of  pipe-type  or  bottle- 
type  holders  including — 

(i)  Provision  for  detecting  external 
corrosion  before  the  strength  of  the 
container  has  been  impaired; 

(ii)  Periodic  sampling  and  testing  of 
gas  in  storage  to  determine  the  dew 
point  of  vapors  contained  in  the  stored 
gas  which,  if  condensed,  might  cause 
internal  corrosion  or  interfere  with  the 
safe  o]}eration  of  the  storage  plant;  and 

(iii)  Periodic  inspection  and  testing  of 
pressure  limiting  equipment  to 
determine  that  it  is  in  safe  operating 
condition  and  has  adeouate  capacity. 

tc)  Abnormal  operation.  For 
transmission  lines,  the  manual  required 
by  paragraph  (a)  of  this  section  must 
include  procedures  for  the  following  to 
provide  safety  when  op>erating  design 
limits  have  been  exceeded: 

(1)  Responding  to,  investigating,  and 
correcting  the  cause  of: 

(i)  Unintended  closure  of  valves  or 
shutdowns; 

(ii)  Increase  or  decrease  in  pressure  or 
fiow  rate  outside  normal  operating 
limits; 

(iii)  Loss  of  communications; 

(iv)  Operation  of  any  safety  device; 
and 

(v)  Any  other  malfunction  of  a 
component,  deviation  from  normal 
operation,  or  personnel  error  which  may 
result  in  a  hazard  to  persons  or 
property. 

(2)  Checking  variations  from  normal 
operation  after  abnormal  operation  has 
ended  at  sufficient  critical  locations  in 
the  system  to  determine  continued 
integrity  and  safe  operation. 

(3)  Notifying  responsible  operator 
personnel  when  notice  of  an  abnormal 
operation  is  received. 

(4)  Periodically  reviewing  the 
response  of  operator  personnel  to 
determine  the  effectiveness  of  the 
procedures  controlling  abnormal 
operation  and  taking  corrective  action 
where  deficiencies  are  found. 

(d)  Safety-related  condition  reports. 
The  manual  required  by  paragraph  (a)  of 
this  section  must  include  instructions 
enabling  personnel  who  perform 
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operation  and  maintenance  activities  to 
recognize  conditions  that  potentially 
may  be  safety-related  conditions  that  are 
subject  to  the  reporting  requirements  of 
§  191.23  of  this  subchapter. 

(e)  Surveillance,  emergency  response, 
and  accident  investigation.  The 
procedures  required  by  §§  192.613(a), 
192.615,  and  192.617  must  be  included 
in  the  manual  required  by  paragraph  (a) 
of  this  section. 

§192.616    [Redesignated  from  §  192.615(d)] 

5.  Section  192.615(d]  is  redesignated 
as  §  192.616  Public  education  and  the 
paragraph  designation  is  removed. 

§192.706    [Amended] 

6.  In  §  192.706.  paragraph  (a)  is 
removed,  the  introductory  text  of 
paragraph  (b)  is  redesignated  as  the 
introductory  text  of  the  section,  and 
paragraphs  (b)(1)  and  (b)(2)  are 
redesignated  paragraphs  (a)  and  (b). 
respectively. 

7.  In  §  192.723,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
followrs: 

§  192.723    Distribution  systems:  Leakage 
surveys. 

(a)  Each  operator  of  a  distribution 
system  shall  conduct  periodic  leakage 
surveys  in  accordance  with  this  section. 

*        •        •         •        • 

8.  In  §  192.727.  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§  192.727    At>andonment  or  deactivation  of 
facilities. 

(a)  Each  operator  shall  conduct 
abandonment  or  deactivation  of 
pipelines  in  accordance  with  the 
requirements  of  this  section. 


§192.729    [Removed] 

9.  Section  192.729  is  removed. 

§192.733    [Removed] 

10.  Section  192.733  is  removed. 

§192.737    (Removed] 

11.  Section  192.737  is  removed. 

PART  195— {AMENDED] 

The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  2002;  49  CFR 
1.53. 

12.  In  §  195.402.  a  new  paragraph 
(c)(14)  is  added  to  read  as  follows: 

§  195.402    Procedural  manual  for 
operations,  maintenance,  and  emergencies. 

(c)*   •   * 

(14)  Taking  adequate  precautions  in 
excavated  trenches  to  protect  personnel 


from  the  hazards  of  unsafe 
accimiulations  of  vapor  or  gas,  and 
making  available  when  needed  at  the 
excavation,  emergency  rescue 
equipment,  including  a  breathing 
apparatus  and.  a  rescue  harness  and 
line. 


Issued  in  Washington,  DC  on  February  4, 
1994. 

Rose  A.  McMurray. 

Acting  Administrator  Research  and  Special 

Programs  Administration. 

|FR  Doc.  94-3186  Filed  2-10-94;  8:45  am) 
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Federal  Railroad  Administration 
49  CFR  Part  207 

[FRA  Docket  No.  RPO-1;  Notice  No.  2] 
RIN  2130-AA69 

Railroad  Police  Officers 

AGENCY:  Federal  Raihoad 
Administration  (FRA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  FRA  is  estabhshing  a  rule  to 
implement  section  1704  of  the  Crime 
Control  Act  of  1990.  which  authorizes  a 
railroad  employee  who  is  commissioned 
as  a  railroad  police  officer  by  any  state 
to  enforce,  in  accordance  with  DOT 
regulations,  the  laws  of  any  state  in 
which  the  railroad  poUce  officer's 
employer  owns  property  for  the  purpose 
of  protecting  railroad  property, 
personnel,  passengers,  and  cargo. 
EFFECTIVE  DATES:  The  rule  becomes 
effective  March  14,  1994. 
ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  FRA,  400  Seventh  Street  SVV.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gareth  W.  Rosenau,  Office  of  Chief 
Counsel.  FRA,  400  Seventh  Street  SW.. 
Washington.  DC  20590  (202-366-9416). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  1855.  railroads  have  employed 
railroad  poUce  officers  to  protect 
railroad  property,  personnel, 
passengers,  and  cargo.  Today,  there  are 
approximately  3,000  railroad  police 
officers  throughout  the  United  States, 
the  majority  of  whom  are  commissioned 
by  a  state  to  perform  the  duties  of  a 
peace  officer.  Each  state  has  its  own  set 
of  rules  governing  railroad  police  officer 
conduct.  Currently,  railroad  police 
officers  may  not  enforce  the  laws  of  any 
state  where  they  are  not  commissioned. 


Railroad  police  officers  provide 
protection  against  vandahsm. 
trespassing,  railroad  property  and  cargo 
theft,  sabotage,  terrorism,  and  burglaries 
of  company  property.  They  also  respond 
to  emergencies  involving  fires, 
derailments,  and  railroad  accidents  and 
incidents.  They  are  armed  and 
authorized  to  make  apprehensions  and 
arrests. 

Railroad  poUce  officers  sometimes 
travel  with  cargo  from  the  place  of 
origin  to  final  destination,  even  if  this 
involves  accompanying  a  train  into 
states  where  the  officers  are  not 
commissioned.  A  railroad  generally  has 
commissioned  railroad  police  officers  in 
each  state  where  it  conducts  business 
and  owns  property;  however,  these 
commissioned  railroad  police  officers 
may  at  times  be  imavailable  when  an 
accident  or  incident  occiu^.  Under  these 
cinnunstances.  railroad  police  officers 
who  are  not  commissioned  in  that  state 
must  resort  to  a  citizen's  arrest  or  wait 
until  a  commissioned  railroad  police 
officer  or  a  state  or  local  police  officer 
having  appropriate  authority  arrives. 
Property  damage  or  personal  Injuries 
may  occur  during  the  interim. 

(Jn  October  27. 1990,  Congress 
addressed  these  concerns  by  enacting 
section  1704  of  the  Crime  Control  Act  of 
1990.  PubUc  Law  101-647  (45  U.S.C. 
446)  which  provides: 

A  railroad  police  ofTicer  who  is  employed 
by  a  rail  carrier  and  certified  or 
commissioned  as  a  police  officer  under  the 
laws  of  any  State  shall,  in  accordance  with 
regulations  issued  by  the  Secretary  of 
Transptortation.  be  authorized  to  enforce  the 
laws  of  any  jurisdiction  in  which  the  rail 
carrier  owns  property,  for  the  purpose  of 
protecting — 

(1)  The  employees,  passengers,  or  patrons 
of  the  rail  carrier: 

(2)  The  property,  equipment,  and  facilities 
owned,  leased,  OF>ereted,  or  maintained  by 
the  rail  carrier: 

(3)  Property  moving  in  interstate  or  foreign 
commerce  in  the  possession  of  the  rail 
carrier;  and 

(4)  Personnel,  equipment,  and  materials 
moving  via  railroad  that  are  vital  to  the 
national  defense,  to  the  extent  of  the 
authority  of  a  police  officer  properly  certified 
or  commissioned  under  the  laws  of  that 
jurisdiction. 

In  response,  the  Secretary  has  delegated 
authority  to  the  Federal  Railroad 
Administrator  to  promulgate  appropriate 
regulations. 

On  June  18. 1993,  FRA  pubUshed  a 
notice  of  Proposed  Rulemaking  (58  FR 
33593).  proposing  to  amend  title  49  of 
the  Code  of  Federal  Regulations  by 
adding  new  part  207 — Railroad  Police 
Officers.  The  part  would  establish 
procedures  for  designation  and 
commissioning  of  railroad  poUce 
officers  and  notification  to  state 
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officials.  The  part  would  also  establish 
the  authority  of  railroad  police  officers 
in  states  where  they  are  not 
commissioned. 

ERA  solicited  written  comments  on 
the  proposal.  As  a  result  of  those 
comments  and  further  evaluation  of  the 
proposal,  FRA  now  publishes  its  final 
rule,  incorporating  certain  modifications 
to  the  proposed  rule. 

The  rule  will  allow  railroad  police 
officers  who  are  designated  by  a  railroad 
and  commissioned  under  the  laws  of 
any  state  to  enforce  laws  of  any  state  in 
which  the  railroad  owns  property  and  to 
which  the  railroad  has  provided  prior 
notice.  The  rule  would  also  allow 
railroad  p>olice  oncers  to  pursue  off 
railroad  property  a  person  suspected  of 
violating  the  law  on  railroad  property 
and  to  engage  off  railroad  property  in 
law  enforcement  activities,  including 
investigation  and  arrest,  if  permissible 
under  state  law.  Pursuant  to  section 
1704  of  the  Crime  Control  Act  of  1990, 
where  prior  notice  has  been  given  for 
railroad  police  officers  in  accordance 
with  the  rule,  state  law  is  preempted 
with  respect  to  commissioning 
requirements  of  states  applicable  to 
railroad  police  officers. 

II.  Summary  of  Public  Comments  and 
Analysis 

FRA  received  approximately  40 
written  comments  on  the  proposed  rule. 
Comments  were  filed  by  individual 
police  departments  of  various  municipal 
governments,  chief  of  police 
associations,  police  training  centers,  a 
university,  police  associations,  railroad 
labor  unions,  and  police  departments  of 
railroad  companies,  including  those  of 
commuter  railroad  authorities. 
Extensive  comments  were  also  filed  by 
the  National  Sheriffs'  Association,  the 
Association  of  American  Railroads,  and 
an  individual  railroad  policeman. 

All  of  the  comments  provided  at  least 
qualified  support  for  the  proposal — 
some  with  suggestions  for 
improvements — but  the  vast  majority  of 
the  comments  were  simple  statements  of 
complete  support.  There  were  no 
statements  in  opposition  to  the 
proposal. 

The  following  comment  from  the  City 
of  Fridley  (MN)  is  typical  of  those 
supporting  the  proposal: 

We  believe  that  interstate  authority  for 
railroad  police  officers  is  imperative  due  to 
the  nature  of  their  work.  Property  transported 
or  owned  by  the  railroads  travels  throughout 
the  country,  and  it  is  essential  that  railroad 
police  have  the  ability  to  investigate  crimes 
and  arrest  suspects  in  whichever  states  their 
assigned  duties  lead  them. 

Commenters  noted  that  the  proposal 
would  enhance  public  safety  and 


provide  for  more  efficient  and  effective 
service  by  giving  police  the  ability  to 
investigate  crimes  that  occur  on  railroad 
property  and  arrest  suspects  in  states  in 
which  they  are  assigned  to  work. 

A  number  of  commenters  noted  that 
although  criminal  statutes  vary  from 
state  to  state,  there  is  general  uniformity 
in  what  type  of  activity  constitutes  a 
crime.  Accordingly,  several  of  these 
commenters  expressed  the  opinion  that 
imposing  additional  training 
requirements,  beyond  those  mandated 
by  their  original  certifying  states,  would 
be  superfluous.  One  commenter  stated 
that  the  imposition  of  such  additional 
requirements  would  frustrate  the 
legislative  intent  of  Congress  in  enacting 
section  1704  of  the  Crime  Control  Act  of 
1990.  One  commenter,  however,  stated 
that  states  should  be  permitted  to 
require  passing  a  rudimentary  exam  in 
the  unique  laws  of  that  particular  state, 
prior  to  allowing  an  officer  to  make 
arrests  in  that  state. 

FRA  believes  that  the  imposition  of 
additional  training  requirements  beyond 
those  required  by  the  commissioning 
state  would  frustrate  the  purpose  of 
section  1704  of  the  Crime  Control  Act  of 
1990.  If  such  additional  requirements 
were  imposed,  railroad  police  officers 
would  not  have  the  authority  to  enforce 
the  laws  of  any  jurisdiction  in  which 
rail  carriers  own  property  (for  certain 
purposes),  upon  certification  of  the 
"home"  state,  which  was  envisioned  by 
the  Crime  Control  Act  of  1990. 
Accordingly,  no  additional  training 
requirements  are  provided  in  the  final 
rule. 

A  number  of  commenters  suggested 
modifications  to  proposed  subsection 
207.5(d)  in  order  to  correct  a  limitation 
which  does  not  currently  exist  in  law 
As  set  forth  in  the  ^4otice  of  Proposed 
Rulemaking  (NPRM),  railroad  police 
officers'  law  enforcement  powers  would 
be  limited  to  railroad  property,  except 
where'  an  officer  is  pursuing  off  railroad 
property  a  person  suspected  of  violating 
the  law  on  railroad  property. 
Commenters  noted  that  most  states  do 
not  limit  the  authority  of  railroad  police 
to  the  perimeters  of  the  railroad,  but 
extend  their  law  enforcement  powers 
and  investigatory  authority  off  railroad 
property.  The  proposed  subsection 
207.5(d)  would  curtail  railroad  police 
officers'  ability  to  investigate  crimes 
committed  on  railroad  property  but  not 
involving  active  pursuit  This  would 
hamper  law  enforcement  activities  in  a 
manner  not  consistent  with  the  existing 
powers  of  railroad  police  officers  under 
most  state  laws. 

The  Association  of  American 
Railroads  suggested  simply  deleting 
subsection  207.5(d).  but.  in  the 


alternative,  suggested  adding  to 
subsection  207.5(d)  a  clause  indicating 
that  an  officer  may  engage  off  railroad 
property  in  enforcement  activities, 
including,  without  limitation, 
investigation  and  arrest,  if  permissible 
under  state  law.  FRA  has  adopted 
AAR's  alternative  suggestion  of 
retaining  subsection  207.5(d).  but 
including  the  clarifying  language 
concerning  investigation  and  arrest 
powers  off  railroad  property.  Clearly,  it 
is  not  the  intention  of  the  FRA  to 
imp>ose  by  regulation  limitations  upon 
railroad  police  power  which  are  not 
present  under  existing  law. 

A  further,  technicafpoint  has  t)een 
made  by  AAR  with  respect  to  subsection 
207.5(d).  The  subsection  is  made 
expressly  applicable  to  "commissioned" 
railroad  police  officers.  However. 
§  207.5  itself  applies  to  the  scope  of 
authority  in  states  where  an  officer  is 
not  commissioned.  Therefore, 
subsection  207.5(d).  as  written,  is 
subject  to  the  unintended  interpretation 
that  it  does  not  apply  to  officers 
designated  under  §  207.3  and  for  which 
notice  has  been  properly  given  imder 
§  207.4.  These  are  the  very  officers  for 
which  the  rule  is  intended  1o  provide 
out-of-state  authority.  AAR's  suggestion, 
which  has  been  adopted,  is  to  delete  the 
word  "commissioned"  in  subsection 
207.5(d). 

Similarly,  subsection  207.5(c),  as 
drafted,  expressly  refers  to 
"commissioned"  railroad  officers  and, 
therefore,  suggests  that  it  does  not  apply 
to  officers  designated  under  §  207.3  and 
for  which  notice  has  been  properly 
given  under  §207.4.  FRA  has  clarified 
the  rule  by  providing  that  officers  for 
whom  a  railroad  has  provided  notice  in 
accordance  with  §  207,4  have  the  same 
authority  as  railroad  police  officers 
commissioned  in  that  state. 

III.  Regulatory  Impact 

The  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  is  not  considered  to  be 
significant  under  Executive  Order 
12866.  The  rule  is  considered 
significant  under  section  5(a)(2)(f)  of 
DOT'S  Regulatory  Policies  and 
Procedures  ("the  Procedures")(44  FR 
11034.  February  26.  1979)  because  it 
implements  a  substantial  regulatory 
program  or  change  in  f)olicy 

In  accordance  with  section  10(a)  of 
the  Procedures.  FRA  has  determined 
that  a  Regulatory  Analysis  is  not 
required  because  the  rule  does  not  meet 
any  of  the  criteria  mandating  the 
preparation  of  such  an  analysis.  In 
accordance  with  sections  10(e)  and 
10(f),  FRA  has  prepared  a  Regulatory 
Evaluation  which  includes  a  brief 
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analysis  of  the  economic  consequences 
of  the  proposed  regulation  and  analysis 
of  its  anticipated  benefits  and  impacts. 
The  Regulatory  Evaluation  cites  a  minor 
cost  burden  to  the  railroad  industry 
associated  with  notification  and 
recordkeeping.  Copies  of  the  evaluation 
are  contained  in  the  docket  for  this 
proceeding. 

Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  adverse  economic  impacts 
for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements.  These 
requirements  are  being  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction   • 
Act  of  1980  (44  U.S.C.  3501  et  seql 

FRA  has  endeavored  to  keep  the 
burden  associated  with  this  rule  as 
simple  and  minimal  as  possible.  The 
only  section  that  contains  information 
collection  requirements  is  section  207.4, 
which  requires  notice  to  state  officials  of 
each  railroad  police  officer's 
commission.  The  estimated  time  to 
fulfill  the  requirement  is  15  minutes  for 
each  officer.  This  estimate  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  or 
maintaining  data  needed,  and 
completing  and  reviewing  ths  collection 
of  information. 

Environmental  Impact 

As  required  1  y  the  National 
Environmental  Policy  Act  and  related 
directives,  FRA  has  evaluated  this  rule 
in  accordance  with  FRA  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of 
FRA's  actions.  This  rule  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

FRA  certifies  that  this  action  has  been 
analyzed  in  accordance  with  the 
principles,  criteria  and  requirements 
contained  in  Executive  Order  12612  and 
accords  with  the  policies  set  forth 
therein.  This  rulemaking  implements  a 
general  statutory  mandate  from 
Congress  that  provides  the  Secretary, 
acting  through  FRA.  some  discretion  in 
formulating  the  statute's  implementing 
regulations.  Therefore,  in  accordance 
writh  Executive  Order  12612.  FRA  has 
prepared  a  Federalism  Assessment, 
which  includes  a  brief  analysis  of  the 
con  -sequences  of  the  rule  upon  the 


states'  prerogatives  in  commissioning 
railroad  police  officers.  The  rule  would 
permit  railroad  police  officers 
commissioned  in  one  state  to  practice 
their  profession  in  other  states  without 
having  to  be  commissioned  in  those 
other  states,  provided  prior  notice  has 
been  given,  in  accordance  with  the  rule. 
Copies  of  the  evaluation  are  contained 
in  the  docket  for  this  proceeding. 

List  of  Subiects  in  49  CFR  Part  207 

Investigations,  Penalties,  Railroad 
safety,  Railroads. 

IV.  The  Rule 

In  consideration  of  the  foregoing,  FRA 
adds  to  title  49  of  the  Code  of  Federal 
Regulations  the  following  new  part  207, 
to  read  as  follows: 


PART  207- 
OFFICERS 


-RAILROAD  POLICE 


Sec. 

207.1  Application. 

207.2  Definitions. 

207.3  IDesignation  and  Commissioning. 

207.4  Notice  to  State  Officials. 

207.5  Authority  in  Stales  Where  Officer  Not 
Commissioned. 

Autbority:  45t.).S  C.  446,  49  CFR  §  1  49(ffi. 

§207.1    AppHcalion. 

This  part  applies  to  all  railroads,  as 
such  term  is  defined  in  section  202(e)  of 
the  Federal  Railroad  Safety  Act  of  1970. 
as  amended.  Public  Law  91-458  (45 
U.S.C.  431(e)). 

§207.2    Definlttons. 

As  used  in  this  part: 

(a)  Railroad  police  officer  means  a 
peace  officer  who  is  commissioned  in 
his  or  her  state  of  legal  residence  or  state 
of  primary  employment  and  employed 
by  a  railroad  to  enforce  state  laws  for  the 
protection  of  railroad  property, 
personnel,  passengers,  and/or  cargo. 

(b)  Commissioned  means  that  a  state 
official  has  certified  or  otherwise 
designated  a  railroad  employee  as 
qualified  under  the  licensing 
requirements  of  that  state  to  act  as  a 
railroad  police  officer  in  that  state. 

(c)  Property  means  rights-of-way, 
easenients,  appurtenant  property, 
equipment,  cargo,  facilities,  and 
buildings  and  other  structures  owned, 
leased,  operated,  maintained,  or 
transported  by  a  railroad. 

§  207.3    Destgnation  and  commissioning. 

(a)  A  railroad  may  designate 
employees  to  be  commissioned  by  a 
state  authority  as  railroad  pohce  officers 
to  serve  in  the  states  in  which  the 
railroad  owns  property. 

(b)  The  designated  railroad  police 
officer  shall  be  commissioned  by  the 
railroad  police  officer's  state  of  legal 


residence  or  the  railroad  police  officer's 
state  of  primary  employment. 

§207.4    Notice  to  Stat*  Officials. 

(a)  After  the  designated  railroad 
police  officer  is  commissioned  by  a  state 
or  states,  the  railroad  shall  send,  by 
certified  mail,  written  notice  to 
appropriate  officials  of  every  other  state 
in  which  the  railroad  police  officer  shall 
protect  the  railroad's  property, 
personnel,  passengers,  and  cargo.  The 
notice  of  commission  shall  contain  the 
following  information: 

(1)  The  name  of  the  railroad  police 
officer; 

(2)  The  badge  number,  identification 
number,  rank,  code,  or  other  identifying 
information  assigned  to  the  railroad 
police  officer; 

(3)  The  date  of  commission; 

(4)  The  state  or  states  where  the 
railroad  police  officer  is  commissioned; 

(5)  The  date  the  railroad  police  officer 
received  training  or  retraining  regarding 
the  laws  of  such  state  or  states; 

(6)  The  name  of  the  railroad  official 
who  designated  the  employee  as  a 
railroad  polic:e  officer;  and 

(7)  Color  photographs  of  the  types  of 
badges,  identification  cards,  and  other 
identifying  materials  the  railroad  uses  to 
identify  its  railroad  police  officers. 

(b)  Tlie  railroad  shall  keep  copies  of 
all  such  notices  at  a  central  location. 

(c)  The  authority  set  forth  in  §  207.5 
shall  be  effective  upon  receipt  by  such 
state(s)  of  written  notice  conforming  to 
the  requirements  of  this  section. 

§  207.5    Auttionty  In  States  wt>ere  omcer 
not  commissioned. 

(a)  A  railroad  police  officer  who  is 
designated  by  a  railroad  and 
commissioned  under  the  laws  of  any 
state  is  authorized  to  enforce  the  laws 
(as  specified  in  paragraph  (b)  of  this 
section)  of  any  state  in  which  the 
railroad  owns  property  and  to  whicii  the 
railroad  has  provided  notice  in 
accordance  with  §  207.4. 

(b)  Under  the  authority  of  paragraph 
(a)  of  this  section,  a  railroad  police 
officer  mav  enforce  only  relevant  laws 
for  the  protection  of — 

(1)  The  railroad's  employees, 
passengers,  or  patrons; 

(2)  The  railroads  property  or  property 
entrusted  to  the  railroad  for 
transportation  purposes; 

(3)  The  intrastate,  interstate,  or  foreign 
movement  of  cargo  in  the  railroad's 
possession  or  in  possession  of  another 
railroad  or  non-rail  carrier  while  on  the 
railroad  property;  and 

(4)  The  railroad  movement  of 
personnel,  equipment,  and  materials 
vital  to  the  national  defense. 

(c)  The  authority  exercised  under  this 
part  by  an  officer  for  whom  the  railroad 
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has  provided  notice  in  accordance  with 
§  207.4  shall  be  the  same  as  that  of  a 
railroad  police  officer  commissioned 
under  the  laws  of  that  state. 

(d)  The  railroad  police  officer's  law 
enforcement  powers  shall  apply  only  on 
railroad  property,  except  that  an  officer 
may  pursue  off  railroad  property  a 
person  suspected  of  violating  the  law  on 
railroad  property,  and  an  officer  may 
engage  off  railroad  property  in  law 
enforcement  activities,  including, 
without  limitation,  investigation  and 
arrest,  if  permissible  under  state  law. 

Issued  in  Washington.  DC  on  Febraary  4, 
1994. 
Jolene  M.  Molitoris. 

Federal  Railroad  Administrator. 

[FR  Doc.  94-3094  Filed  2-10-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[Docket  No.  931070-4010;  10  100493A] 

RIN  0648-AF84 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
This  rule  requires  dealers  who  purchase 
from  fishing  vessels  reef  fish  caught  in 
the  exclusive  economic  zone  (FEZ)  to 
obtain  Federal  permits  and  maintain 
records  of  such  purchases;  allows  the 
transfer  of  a  fish  trap  endorsement  with 
the  transfer  of  the  ves-sel'sTeef  fish 
permit  to  an  imm.ediate  family  member; 
and  allows  the  transfer  or  revision  of  a 
red  snapper  endorsement  on  a  reef  fish 
vessel  permit  upon  the  disability  or 
death  of  a  vessel  owner  or,  in  certain 
circumstances,  an  operator.  The 
intended  effects  of  this  rule  are  to 
enhance  enforceability  of  the 
regulations,  improve  quota  monitoring 
of  reef  fish  species,  allow  families  that 
have  historically  fished  in  the  Gulf  of 
Mexico  w  ith  fish  traps  to  continue  such 
fishing,  and  alleviate  hardships  caused 
by  disability  or  death  of  owners/ 
operators  no  longer  able  to  use  red 
snapf)er  endorsements. 
EFFECTIVE  DATE:  February  7, 1994; 
except  that  §  641.5(d)  is  effective  on 


March  14,  1994  and  §641.7(bb)  is 
effective  April  1,  1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-«93-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  through  regulations  at  50 
CFR  part  641  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Detailed  descriptions,  backgrounds, 
and  rationales  for  the  management 
measures  in  Amendment  7  and  the 
additional  measures  proposed  by  NMFS 
were  included  in  the  proposed  rule  (58 
FR  57771,  October  27,  1993)  and  are  not 
repeated  here. 

Comments  and  Responses 

Three  comments  were  received  from 
the  public.  In  addition,  a  minority 
report  was  submitted  by  three  Council 
members.  Comments  and  responses  are 
as  follows. 

Comment:  The  Council  minority 
report  objected  to  the  requirements  for 
dealer  permits  and  recordkeeping  and 
the  prohibition  on  sale  of  reef  fish 
except  between  permitted  dealers  and 
permitted  fishing  vessels.  According  to 
the  minority  report,  the  final 
Amendment  7  measures  unduly  restrict 
free  enterprise  by  requiring  that 
federally  permitted  dealers  purchase 
reef  fish  only  from  federally  permitted 
fishing  vessels  (when  purchasing  from  a 
vessel)  and  that  permitted  vessels  sell 
reef  fish  only  to  permitted  dealers.  The 
report  claimed  that  these  measures  will 
have  the  following  specific  effects:  (1) 
That  preventing  federally  permitted 
dealers  from  purchasing  reef  fish  caught 
,  in  state  wate.-s  from  non-federally 
permitted  vessels  will  cause  severe 
economic  impacts  on  dealers  no  longer 
able  to  buy  reef  fish  caught  in  state 
waters;  may  allow  permitted  dealers  to 
set  the  ex-vessel  price  for  reef  fish;  and 
will  preclude  vessels  from  selling  their 
product  at  the  highest  possible  price;  (2) 
duplicates  reporting  requirements  by 
the  states;  and  (3)  prevents  dealers  from 
purchasing  imported  reef  fish  from 
other  nations  or  from  dealers  in  other 
areas  of  the  Gulf  of  Mexico  or  South 
Atlantic. 

Response:  The  draft  Amendment  7 
document  presented  by  the  Council  at 
public  hearings  contained  a  measiu^ 
requiring  that  when  federally  permitted 
reef  fish  dealers  purchase  reef  fish  from 
fishing  vessels,  such  purchases  be  made 
only  from  federally  permitted  vessels; 
however,  the  amendment  did  not 
adequately  discuss  a  complementary 


measure  requiring  permitted  reef  fish 
vessels  to  sell  reef  fish  only  to  permitted 
dealers  (subject  measure).  At  the  July 
1993  Council  meeting,  based  on 
information  available  at  that  time,  the 
Council  voted  to  include  in  the  final 
Amendment  7  the  subject  measure 
requiring  permitted  reef  fish  vessels  to 
sell  reef  fish  only  to  permitted  dealers. 
Subsequently,  the  Council  submitted 
the  amendment  for  Secretarial  review 
and  approval.  Based  on  the  public 
comments  received  on  the  amendment 
and  the  proposed  rule  during  Secretarial 
review,  and  on  a  review  by  NOAA 
General  Counsel  of  the  history  of  the 
development  of  the  subject  measure, 
NMFS  determined  that  the  subject 
measure  did  not  comply  with  the  public 
hearing  requirements  of  section  302(h) 
of  the  Magnuson  Act.  For  this  reason. 
NMFS  has  disapproved  the  requirement 
that  permitted  vessels  may  sell  reef  fish 
only  to  permitted  dealers. 

Tne  FMP  measure  was  approved 
requiring  that  if  federally  permitted 
dealers  purchase  reef  fish  from  fishing 
vessels,  such  purchases  be  made  solely 
from  federally  permitted  vessels. 
However,  after  considering  this 
approved  measure  as  it  stands  alone 
without  the  complementary  measure 
requiring  permitted  reef  fish  vessels  to 
sell  only  to  permitted  dealers,  the 
Secretary  has  decided  to  defer  its 
implementation  pending  (1)  the 
Council's  reconsideration  of  the 
disapproved  complementary  measure, 
and  (2)  review  of  the  potential  full  range 
of  economic  and  social  impacts  of  this 
measure  on  fishermen,  particularly  on 
non-federally  permitted  reef  fish  vessels 
lawfully  fishing  exclusively  in  state 
waters. 

In  response  to  the  Council's  minority 
report  claims  regarding  the  economic 
effects  of  the  measures  restricting 
buying  and  selling  of  reef  fish  Ijetween 
dealers  and  vessels  (report  item  1),  none 
of  the  approved  and  implemented 
measures  of  Amendment  7  are  expected 
to  have  these  alleged  effects.  Also, 
under  Amendment  7.  it  is  expected  that 
dealers  who  wish  to  continue 
purchasing  reef  fish  harvested  in  Gulf 
Federal  waters  will  obtain  a  NMFS 
permit,  while  other  dealers  will  not. 
NMFS  recognizes  that  this  may  cause 
some  shifts  in  the  availability  of  reef 
fish  to  permitted  dealers.  However, 
these  market  changes,  in  themselves, 
should  not  significantly  affect  the  reef 
fish  price  structure  or  prevent  vessels 
from  obtaining  fair  prices  for  their  catch. 

In  response  to  the  minority  report 
statement  that  mandatory  recordkeeping 
duplicates  reporting  requirements  by 
the  states  (report  item  2),  not  all  the  Gulf 
stales  require  dealer  reports.  As  a  result, 
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the  provision  is  needed  to  provide 
landings  infonr.ation  from  all  dealers 
(Gulf-wide).  For  tftose  states  with 
similar  reporting  requirements,  NMFS 
recognizes  that  some  of  the  data  to  be 
furnished  under  Amendment  7  may 
track  that  currently  being  reported. 
Nonetheless,  despite  the  possibility  of 
duplication,  the  Federal  dealer  reporting 
system  established  under  Amendment  7 
will  provide  significant  benefits  by 
facilitating  verification  of  the  catches 
reported  by  vessels  on  the  NMFS  vessel 
logbook  system.  Such  verification,  in 
turn,  will  allow  more  accurate 
monitoring  of  the  quotas  and  thereby 
enhance  the  reef  fish  management 
program. 

In  response  to  the  jninority  report 
statement  that  the  measures  will  prevent 
permitted  dealers  from  purchasing  reef 
fish  from  other  nations  or  from  dealers 
in  areas  outside  the  Gulf  of  Mexico 
(report  item  3),  none  of  the  approved 
and  implemented  measures  of 
Amendment  7  will  affect  dealer-to- 
dealer  commercial  tran.sactions.  As  an 
additional  point,  management  measures 
approved  and  implemented  under  FMP 
Amendments  5  and  7  will  not  prevent 
permitted  Gulf  of  Mexico  reef  fish 
dealers  from  buying  reef  fish  harvested 
from  waters  of  the  South  Atlantic  and 
not  possessed  in  the  EEZ  of  the  Gulf  of 
Mexico.  Finally,  and  as  noted  above, 
implementation  of  the  /anendraent  7 
measure  restricting  permitted  dealers  to 
buying  reef  fish  only  from  permitted 
vessels  has  b^en  deferred. 

Comment:  One  of  the  individual 
commenters  also  claimed  that:  (1) 
Negati\e  con'ments  on  draft 
Amendmenl  7  at  the  Council  public 
hearings  were  not  reflected  in  the 
nnnutes  made  available  at  the  July  1993 
Council  meeting,  and  therefore  were  not 
Lonsidercd  in  the  deliberations  leading 
lo  rubmittal  of  Amendment  7  for 
Secretarial  review;  (2)  the  public  was 
not  adequately  notified  prior  to  Council 
hearings  that  Amendment  7  includes  a 
propos.ll  that  federally  permitted  vessels 
sell  only  lo  federally  permitted  dealers; 
(3)  Secretarial  action  on  Amendment  7 
should  be  delayed  pending  outcome  of 
an  ongoing  lawsuit  regarding  the  criteria 
for  obtaining  red  snapper  endorsements 
on  reef  fish  permits;  and  (4)  the  options 
to  control  access  to  the  red  snapper 
fishery  that  were  presented  at  public 
hearings  on  draft  Amendment  7  should 
not  be  transferred  to  a  subsequent 
amendment. 

Response:  The  following  four 
responses  address  each  corresponding 
item  in  the  order  listed  above: 

(1)  The  summary  minutes  presented 
to  the  Council  at  its  July  1993  meeting 
reflect  all  public  comments  received  by 


the  Council  on  draft  Amendment  7. 
Those  minutes  include  remarks  made  by 
the  commenter  at  public  hearings  in 
Galveston  and  Port  Aransas,  Texas,  held 
on  the  draft  amendment.  NMFS  believes 
that  the  administrative  record  before  the 
Council  when  it  made  final  decisions 
regarding  the  contents  of  Amendment  7 
included  all  public  comments  received 
by  the  Council,  including  all  objections 
to  specific  management  measures. 

(2)  NMFS  concurs  with  the 
commenter  that  there  was  inadequate 
public  review  of  the  requirement  that 
permitted  vessels  sell  only  to  permitted 
dealers  and  has  disapproved  this 
measure  in  Amendment  7  for  the 
reasons  previously  stated. 

(3)  The  measures  contained  in 
Amendment  7  include  dealer  permitting 
and  recordkeeping,  transfer  of  fish  trap 
endorsements  between  family  members, 
aiui  transfer  of  red  snapper 
endorsements  upon  death  or  disability. 
These  management  measures  are  not  at 
issue  in  the  lawsuit  referred  to  by  the 
commenter. 

(4)  Draft  Amendment  7  previously 
included  a  wide  variety  of  management 
measures,  most  notably  a  series  of 
options  to  limit  access  to  the  red 
snapper  fishery.  Early  public  review  of 
the  draft  document  indicated  that  (a) 
additional  time  was  needed  for  the 
Council  to  properly  develop  the  limited 
access  and  license  limitation  options, 
and  (b)  timely  action  was  needed  on 
other  changes  to  the  reef  fish 
management  program  as  are  contained 
in  the  final  Amendment  7  submitted  by 
the  Council.  As  provided  under  the" 
procedures  of  the  Magnuson  Act,  the 
proposals  for  limited  access  will 
undergo  further  public  review  and 
comment  and  may  be  submitted  by  the 
Council  for  Secretarial  review  under  a 
future  FMP  amendment.  In  the  interim, 
the  other  measures  of  the  final 
Amendment  7  were  appropriately 
submitted  by  the  Council  for  Secretarial 
review,  approval,  and  implementation 
(with  the  exception  of  the  di.sapproved 
measure  restricting  permitted  ve.ssels 
from  selling  to  only  permitted  dealers). 

Comment:  An  owner  of  a  seafood 
house  objected  to  the  requirement  for 
dealer  permits  and  mandatory 
recordkeeping  as  burdensome  and 
unnecessarily  duplicative  of  other 
similar  reporting  systems. 

Response:  NMFS  and  the  Council 
recognize  that  the  requirement  for 
dealer  permits  may  constitute  an 
inconvenience.  However,  any 
inconvenience  should  be  outweighed  by 
the  substantive  benefits  expected  from 
dealer  permitting,  namely,  improved 
quota  monitoring  by  providing  a  census 


of  reef  fish  dealers  as  well  as  enhanced 
enforceability  of  the  vessel  trip  limits. 

As  described  in  the  proposed  rule,  the 
maintenance  of  dealer  records  of  reef 
fish  purchases  would  formalize  what  is 
considered  to  be  the  standard  industry 
practice  of  maintaining  such  records. 
For  dealers  currently  conforming  to  that 
standard,  the  mandatory  recordkeeping 
provision  would  not  be  an  additional 
requirement.  Availability  of  the  dealers' 
records  will  provide  a  means  of 
verification  of  information  submitted  in 
fishing  vessel  logbooks. 

Information  available  to  the  Council 
indicates  thnt  these  benefits  are  not 
uniformly  attained  from  the  licensing 
and  reporting  systems  in  effect  in  some 
of  the  Gulf  states.  The  additional 
burdens  of  dealer  permits  and 
recordkeeping  are  considered  to  be 
minimal.  Accordingly,  N'MFS  concurs 
with  the  requirement  of  AmeiHlment  7 
for  dealer  permits  and  recordkeeping. 

Comment:  Chie  individual  olTered 
general  support  for  Amendment  7.  and 
also  expres.sed  his  views  on  the  earlier 
proposed  1 -year  experimental 
adjustment  to  the  longline/buoy  gear 
area  boundnry  in  the  EEZ  off  Florida. 

Response:  For  the  reasons  stated 
above.  NMFS  concurs  with  the 
individual  in  his  support  for 
Amendment  7,  with  the  exception  of  the 
disapproved  provision.  However,  the 
expierimental  longline  boundary 
proposal,  recently  withdrawn  by  the 
Council,  is  outside  the  scope  of 
Amendment  7  and  comments  on  this 
topic  are  not  addressed  here. 

(Ganges  From  the  Proposed  Rule 

The  proposed  rule  at  §  641.5(d)(1) 
would  have  required  a  dealer  to 
maintain  a  record  of  reef  fish  "harvested 
from  the  Gulf  of  Mexico"  that  the  dealer 
receives.  NMFS  considers  it  an 
unnecessary  burden  on  dealers  to 
require  that  they  ascertain  where  the 
fish  were  caught.  Accordingly,  this  find 
rule  removes  the  quoted  language. 

For  the  reasons  discussed  above,  the 
proposed  requirements  that  reef  fish 
harvested  aboard  permitted  vessels  be 
sold  only  to  permitted  dealers  and  that 
permitted  dealers  purcliase  reef  fish 
only  from  permitted  vessels,  contained 
in  §  f)41.7(cc)  and  (dd)  and  §  641  23  of 
the  proposed  rule,  are  deleted. 

Suice  the  proposed  rule  was 
published.  NMFS  has  revised  the  reef 
fish  regulations  through  a  framework 
measure  (58  FR  easz."),  December  27, 
1993)  and  implementation  of 
Amendment  5  to  the  FMP  (59  FR  966, 
January  7,  1994).  Accordingly,  some 
references  and  paragraphs  in  this  final 
rule  differ  from  those  in  the  propor^od 
rule. 
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Partial  Disapproval  of  Amendment  7 

On  January  6,  1994,  the  Secretary  of 
Commerce  partially  disapproved 
Amendment  7.  As  discussed  above,  the 
provision  that  required  permitted 
vessels  to  sell  harvested  reef  fish  only  to 
permitted  dealers  was  disapproved. 

Effective  Dates 

A  number  of  management  measures 
implemented  by  this  final  rule  depend, 
for  application  and  enforcement,  on  the 
presence  or  absence  of  a  dealer  permit. 
To  ensure  timely  implementation  of 
these  measures,  it  is  necessary  to  make 
the  permitting  procedural  requirements 
effective  as  soon  as  practicable.  New 
§641.4  (a)(2)  and  (c)  contain  these 
procedural  requirements  and  revised 
§  641.7(a)  contains  the  prohibition 
applicable  to  applications  for  dealer 
permits.  The  redesignation  of 
paragraphs  and  corrections  of  references 
in  §  641.4,  additional  changes  in  §  641.4 
(b)  and  (d)  through  (i).  and  changes  to 
the  prohibitions  at  §  641.7  (b)  and  (c)  are 
housekeeping  changes  related  to  the 
addition  of  dealer  permits.  Because 
delay  in  effectiveness  of  these  measures 
is  not  in  the  public  interest,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  finds 
that  good  cause  exists  under  section 
553(d)(3)  of  the  Administrative 
Procedure  Act  (APA)  not  to  delay  their 
effective  date. 

This  final  rule  allows,  under  specified 
conditions,  transfers  of  red  snapper 
endorsements  and  fish  trap 
endorsements  that  were  not  previously 
allowed.  Since  §641.4(n)(3)  and  (p)(4) 
relieve  restrictions,  the  Assistant 
Administrator  finds  that  good  cause 
exists  under  section  553(d)(1)  of  the 
APA  not  to  delay  their  effective  date. 
However,  since  the  provisions  for  fish 
trap  endorsements  are  not  effective  until 
February  7,  1994  (see  59  FR  966, 
January  7,  1994),  and  for  simplicity,  the 
specified  sections  in  this  and  the 
preceding  paragraph  for  which  delayed 
effectiveness  under  the  APA  is  waived 
are  effective  February  7,  1994. 

Changes  to  dealer  recordkeeping  and 
reporting  requirements,  §  641.5(d).  are 
effective  on  March  14,  1994. 

The  prohibition  at  §  641.7(bb)  on 
purchasing  from  a  fishing  vessel  reef 
fish  harvested  from  the  EEZ  without  a 
dealer  permit  is  not  effective  until  April 
1,  1944.  The  delayed  effective  date  of 
this  prohibition  will  allow  sufficient 
time  for  dealers  to  obtain  and  submit 
applications  for  permits  and  for  NMFS 
to  process  and  issue  permits. 

Classification 

The  Secretary  of  Commerce 
determined  that  Amendment  7  ig 


necessary  for  the  conservation  and 
management  of  the  reef  fish  fisherj'  and 
that  it  is  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
law,  with  the  exception  of  the  measure 
requiring  reef  fish  harvested  by 
permitted  vessels  to  be  sold  only  to 
permitted  dealers. 

This  rule  is  not  subject  to  review 
under E.O.  12866. 

This  final  rule  contains  two  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  new  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  the  following  0MB 
control  numbers  apply:  (1)  Applications 
for  dealer  permits,  0648-0205;  and  (2) 
the  requirement  that  dealers  maintain 
for  at  least  1  year  their  records  of  reef 
fish  purchases  from  fishing  vessels, 
0648-0013.  The  public  reporting  burden 
for  the  dealer  permitting  collection  of 
information  is  estimated  to  average  5 
minutes  per  response.  The  public 
reporting  burden  for  the  maintenance  of 
dealer  records  collection  of  information 
is  estimated  to  average  40  minutes  per 
response  for  those  few  dealers  who  are 
riot  currently  maintaining  such  records. 
These  burden  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
Edward  E.  Burgess.  NMFS,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington, 
DC  20503'(Attention:  NOAA  Desk 
Officer). 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated;  Februan  7.  1994. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  .set  forth  in  the 
preamble,  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1801  ef  seq. 

2.  In  §641.4,  paragraphs  (a)(1) 
through  (a)(5)  are  redesignated  as 
paragraphs  (a)(l)(i)  through  (a)(l)(v)  and 


paragraphs  (c)  through  (o)  are 
redesignated  as  paragraphs  (d)  through 
(p);  in  newly  designated  paragraph  (m) 
introductory  text,  the  reference  to  "this 
paragraph  (1)"  is  revised  to  read  "this 
paragraph  (m)";  in  newly  designated 
paragraph  (m)(l).  the  reference  to 
"paragraphs  (1)(2)  and  (1)(3)  of  this 
section"  is  revised  to  read  "paragraphs 
(m)(2)  and  (m)(3)  of  this  section":  in 
newly  designated  paragraphs  (m)(2)  and 
(n)(2).  the  phrase  "owned  by  him  or 
her"  is  revised  to  read  "owned  by  the 
same  entity";  in  newly  designated 
paragraph  (p)  introductory  text,  the 
reference  to  "this  paragraph  (o) "  is 
revised  to  read  "this  paragraph  (p)"; 
paragraph  (b)  heading  and  newly 
designated  paragraphs  (d)  through  (i) 
and  (p)(4)  are  revised;  and  new 
paragraphs  (a)(1)  heading,  {a)(2).  (c),  and 
(n)(3)  are  added  to  read  as  follows: 

§  541 .4    Permits  and  fees. 

(a)  *   *   • 

( 1 )  Annual  vessel  pennits. 

*  •         *         *         • 

(2)  Annual  dealer  permits.  A  dealer 
who  receives  from  a  fishing  vessel  reef 
fish  harvested  from  the  EEZ  to  the  Gulf 
of  Mexico  must  obtain  an  annual  dealer 
permit.  To  be  eligible  for  such  permit, 
an  applicant  must  have  a  valid  state 
wholesaler's  license  in  the  state(s) 
where  the  dealer  operates,  if  required  by 
such  state(s),  and  must  have  a  physical 
facility  at  a  fixed  location  in  such 
state(s). 

(b)  Application  for  an  annua!  vessel 
permit. 

•  *         »         •         • 

(c)  Application  for  an  annual  deahr 
permit. 

(1)  An  application  for  a  dealer  permit 
must  be  submitted  and  signed  by  the 
dealer  or  an  officer  of  a  corporation 
acting  as  a  dealer.  The  application  must 
be  submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  each  state  wholesaler's 
license  held  by  the  dealer. 

(ii)  Business  name;  mailing  address, 
including  zip  code,  of  the  principal 
office  of  the  business;  telephone 
number;  employer  identification 
number,  if  one  has  been  assigned  by  the 
Internal  Revenue  Service;  and  the  date 
the  business  was  formed. 

(iii)  The  address  of  each  physical 
facility  at  a  fixed  location  where  the 
business  receives  fish. 

(iv)  Name,  official  capacity  in  the 
business,  mailing  address  including  zip 
code,  telephone  number,  social  security 
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number,  and  date  of  birth  of  the 
applicant. 

(v)  Any  other  information  requested 
by  the  Regional  Director  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit. 

(d)  Change  in  application 
information.  The  ov\'ner  or  operator  of  a 
vessel  with  a  permit  or  a  dealer  with  a 
permit  must  notify  the  Regional  Director 
within  30  days  after  any  change  in  the 
application  information  specified  in 
paragraph  (b)  or  (c)  of  this  section.  The 
permit  is  void  if  any  change  in  the 
information  is  not  reported  within  30 
days. 

fe)  Fees.  A  fee  is  charged  for  each 
permit  application  submitted  under 
paragraph  (b)  or  (c)  of  this  section  and 
for  each  fish  trap  identification  tag 
required  under  §641. 6(d).  The  amount 
of  each  fee  is  calculated  in  accordance 
with  the  procedures  of  the  NOAA 
Finance  Handbook  for  determining  the 
administrative  costs  of  each  special 
product  or  service.  The  fee  may  not 
exceed  such  costs  and  is  specified  with 
each  application  form.  The  appropriate 
fee  must  accompany  each  application  or 
reouest  for  fish  trap  identification  tags. 

lO  Issuance.  (1)  The  Regional  Director 
will  issue  a  permit  at  any  time  to  an 
applicant  if  the  application  is  complete 
and,  in  the  case  of  an  application  for  a 
vessel  pennit,  the  applicant  meets  the 
earned  income  requirement  specified  in 
paragraph  (b)(2)(xi)  of  this  section.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  at  §641.5. 

12)  Upon  re<"eipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Duration.  A  permit  remains  valid 
for  ihe  period  specified  on  it  unless  it 
is  revoked,  suspended,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904  or  the  vessel  or  dealership  is  sold. 

(h)  Transfer.  A  vessel  permit  or 
endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  under 
paragraph  (m)  of  this  section  for  a  vessel 
permit,  as  provided  under  paragraph  (n) 
of  this  section  for  a  red  snapper 
endorsement,  or  as  provided  under 
paragraph  (p)  of  this  section  for  a  fish 
trap  endorsement.  A  f)erson  who 
acquires  a  vessel  or  dealership  who 
desires  to  conduct  activities  for  which  a 
permit  or  endorsement  is  required  must 
apply  for  a  permit  or  endorsement  in 


accordance  with  the  provisions  of  this 
section.  The  application  must  be 
accompanied  by  a  copy  of  a  signed  bill 
of  sale  or  equivalent  acquisition  papers. 

(i)  Display.  A  vessel  f)ermit  or 
endorsement  issued  under  this  section 
must  be  carried  on  board  the  vessel  and 
such  vessel  must  be  identified  as 
provided  for  in  §641.6.  A  dealer  permit 
issued  under  this  section  must  be 
available  at  the  dealer's  principal  place 
of  business.  In  addition,  a  copy  of  the 
dealer's  permit  must  accompany  each 
vehicle  that  is  used  to  pick  up  from  a 
fishing  vessel  reef  fish  harvested  from 
the  EEZ  of  the  Gulf  of  Mexico.  The 
operator  of  a  vessel,  a  dealer,  or  a 
vehicle  operator  must  present  the 
permit  or,  in  the  case  of  a  vehicle 
operator,  a  copy  of  the  permit  for 
inspection  upon  the  request  of  an 
authorized  officer. 


(3)  The  provisions  of  paragraph  (n)(2) 
of  this  section  notwithstanding,  special 
provisions  apply  in  the  event  of  the 
disability  or  death  of  the  owner  of  a 
vessel  with  a  red  snapper  endorsement 
or  the  disability  or  death  of  an  operator 
whose  presence  on  board  the  vessel  is 
a  condition  for  the  validity  of  a  red 
snapper  endorsement. 

(i)  In  the  event  thai  a  vessel  with  a  red 
snapper  endorsement  has  a  change  of 
ownership  that  is  directly  related  to  the 
disability  or  death  of  the  owner,  the 
Regional  Director  may  issue  a  red 
snapper  endorsement,  temporarily  or 
permanently,  with  the  reef  fish  permit 
that  is  issued  for  the  vessel  under  the 
new  owner.  Such  new  owner  will  be  the 
person  specified  by  the  owner  or  his/her 
legal  guardian,  in  the  case  of  a  disabled 
owner,  or  by  the  will  or  executor/ 
administrator  of  the  estate,  in  the  case 
of  a  deceased  owTier.  (Qiange  of 
ownership  of  a  vessel  with  a  reef  fish 
permit  upon  disability  or  death  of  an 
owner  is  considered  a  purchase  of  a 
permitted  vessel  and  paragraph  {m)(3)  of 
this  section  applies  regarding  a  reef  fish 
permit  for  the  vessel  under  the  new 
owner.) 

(ii)  In  the  event  of  the  disability  or 
death  of  an  operator  whose  presence  on 
board  a  permitted  vessel  is  a  condition 
for  the  validity  of  a  red  snapper 
endorsement,  the  Regional  Director  may 
revise  and  reissue  an  endorsement, 
temporarily  or  permanently,  to  the 
permitted  vessel.  Such  revised 
endorsement  will  contain  the  name  of  a 
substitute  operator  specified  by  the 
operator  or  his/her  legal  guardian,  in  the 
case  of  a  disabled  operator,  or  by  the 
wrill  or  executor/administrator  of  the 
estate,  in  the  case  of  a  deceased 


operator.  As  was  the  case  with  the 
replaced  endorsement,  the  presence  of 
the  substitute  operator  on  board  and  in 
charge  of  the  vessel  is  a  condition  for 
the  validity  of  the  revised  endorsement. 
Such  revised  endorsement  will  be 
reissued  only  with  the  concurrence  of 
the  vessel  owner. 
*        *        *        •        • 

(p)  •   •  • 

(4)  A  fish  trap  endorsement  is  not 
transferable  upon  change  of  ownership 
of  a  vessel  with  a  fish  trap  endorsement, 
except  when  such  change  of  ownership 
is  from  one  to  another  of  the  following: 
husband,  wife,  son,  daughter,  brother, 
sister,  mother,  or  father. 
***** 

3.  In  §  641.5,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  641.5    Recordkeeping  and  reporting. 

***** 

(d)  Dealers.  A  person  who  receives 
reef  fish  by  way  of  purchase,  barter, 
trade,  or  sale  from  a  fishing  vessel  or 
person  that  fishes  for  or  lands  reef  fish 
from  the  EEZ  or  adjoining  state  waters, 
must  maintain  records  and  submit 
information  as  follows: 

(1)  A  dealer  must  maintain  at  his/her 
principal  place  of  business  a  record  of 
reef  fish  that  he/she  receives.  The  record 
must  contain  the  name  of  each  fishing 
vessel  from  which  reef  fish  were 
received  and  the  date,  species,  and 
quantity  of  each  receipt.  A  dealer  must 
retain  such  record  for  at  least  1  year 
after  receipt  date  and  must  provide  such 
record  for  inspection  upon  the  request 
of  an  authorized  officer  or  the  Science 
and  Resean;h  Director. 

(2)  When  requested  by  the  Science 
and  Research  Director,  a  dealer  must 
provide  the  following  information  from 
his/her  record  of  reef  fish  received: 
Total  poundage  of  each  species  received 
during  the  requested  period,  average 
monthly  price  paid  for  each  species  by 
market  size,  and  proportion  of  total 
poundage  landed  by  each  gear  type 

(3)  The  operator  of  a  car  or  truck  that 
is  used  to  pick  up  from  a  fishing  vessel 
reef  fish  harvested  from  the  Gulf  of 
Mexico  must  maintain  a  record 
containing  the  name  of  each  fishing 
vessel  from  which  reef  fish  on  the  car 

or  truck  have  been  received.  The  vehicle 
operator  must  provide  such  record  for 
inspection  upon  the  request  of  an 
authorized  officer. 
***** 

4.  In  §641.7,  in  paragraph  (y),  the 
reference  to  "§  641.4(a)(4)  and'  (o)(2) "  is 
revised  to  read  "§641.4(a)(l)(iv)  and 
(p)(2)":  paragraphs  (a),  (b),  and  (c)  ar« 
revised;  paragraphs  (bb)  and  (cc)  are 
designated  as  paragraphs  (cc)  and  (dd); 
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end  new  paragraph  (bb)  is  added  to  read 
as  follows: 

§641.7    ProhtWtions. 


(a)  Falsify  information  specified  in 
§  641.4  (b)  or  (c)  on  an  application  for 
a  permit,  information  on  an  application 
for  an  endorsement  on  a  oermit.  or 


information  regarding  a  transfer  or 
revision  of  an  endorsement  on  a  permit. 

fb)  Fail  to  display  a  permit  or 
endorsement,  as  specified  in  §641.4(i). 

(c)  Falsify  or  fail  to  maintain,  submit, 
or  provide  records  or  information 
required  to  be  maintained,  submitted,  or 
provided,  as  specified  in  §641.S  fbl 
through  (h). 


(bb)  Receive  from  a  fishing  vessel,  by 
purchase,  trade,  or  barter,  reef  fish 
harvested  from  the  EEZ  without  a  dealer 
permit,  as  sj)ecified  in  §f>4 1.4(a)(2). 

•        *        •        •        * 

[FR  Doc.  94-3176  Filed  2-7-94.  5K)4  OT-l 
BILUNQ  C006  )S10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rrotices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  317, 410, 412 
RIN  320&-AF05  and  3206-AC12 

Needs  Assessment  and  Executive, 
Management,  and  Supervisory 
Development 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  withdrawal  of 

proposed  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  withdrawing  its 
proposals  to  revise  the  regulations  on 
training  needs  assessment  (part  410; 
published  January  11. 1993;  58  FR  3508) 
and  executive,  management,  and 
supervisory  development  (parts  317  and 
412;  pubhshed  March  2.  1993;  58  FR 
11988).  Following  review  of  comments 
on  the  regulations.  OPM  determined 
that  the  objectives  of  the  regulations 
could  be  achieved  through  alternative 
means. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Fox.  (703)  235-1527.  on  part  410 
and  Constance  Maravell.  (202)  606- 
1832.  on  parts  317  and  412. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

[FR  Doc.  94-3051  Filed  2-10-94;  8:45  am] 
BILUNO  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
pocket  No.  93-024-2] 

Brucellosis  Surveillance;  MCI  Reactor 
Prevalence  Rates 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Notice  of  extension  of  comment 

period. 


SUMMARY:  We  are  extending  the 
comment  period  for  our  proposed  rule 
that  would  amend  the  brucellosis 
regulations  to  eUminate  the  requirement 
that  States  maintain  specified  Market 
Cattle  Identification  reactor  prevalence 
rates  to  maintain  their  official 
classifications.  This  extension  will 
provide  interested  persons  with 
additional  time  to  prepare  comments  on 
the  proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  93-024-1 
that  are  received  on  or  before  March  14. 
1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
024-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facihtate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.  J.  Cilsdorf.  National  Brucellosis 
Epidemiologist.  Cattle  Diseases  and 
Surveillance  Staff.  Veterinary  Services. 
APHIS.  USDA.  room  731,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-4918. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  14, 1994.  we  published  in 
the  Federal  Register  (59  FR  2312-2316. 
Docket  No.  93-024-1)  a  proposal  to 
amend  our  brucellosis  regulations  in  9 
CFR  78.1  to  eUminate  the  requirement 
that  States  maintain  specified  Market 
Cattle  Identification  (MQ)  reactor 
prevalence  rates  to  maintain  their 
official  classifications.  We  also 
proposed  that  instead  of  maintaining 
specified  MCI  reactor  prevalence  rates. 
States  would  have  to  successfully  close 
(epidemiologically  investigate  and 
resolve)  certain  percentages  of  cases 
detected  through  the  MCI  program. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
February  14.  1994.  We  have  received  a 
request  from  the  American  Veterinary 
Medical  Association  (AVMA)  to  extend 


the  period  during  which  comments  will 
be  accepted.  In  response,  we  are 
extending  the  comment  period  on 
Docket  No.  93-024-1  for  an  additional 
30  days.  This  action  will  allow  AVMA 
and  all  other  interested  persons 
additional  time  to  prepare  and  submit 
comments. 

Authority:  21  U.S.Q  lll-114a-l,  114g, 
115.  117.  120,  121, 123-126.  134b.  134f:  7 
CFR  2.17,  2.51,  and  371.2(d). 

Done  in  Washington,  DC,  this  8th  day  of 
February  1994. 
Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  94-3300  Filed  2-10-94;  8.-45  am! 
BILUNG  COOe  M10-M-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  32 

[Docket  No.  94-02] 
RIN  1557-AA72 

Lending  Limits 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking.' 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
comprehensively  revise  its  rules 
governing  national  bank  lending  limits. 
This  proposal  is  the  first  in  a  series  of 
proposals  intended  to  simplify  OCC 
regulations  and  reduce  compliance 
costs.  The  proposed  revisions  clarify  the 
scope  and  application  of  the  lending 
limits;  reorganize  the  regulation  to 
group  related  subjects  together;  update 
the  rules  to  address  frequently  asked 
questions  and  incorporate  significant 
OCC  interpretations  of  the  lending 
limits;  simpUfy  calculation  of  the 
lending  limits  by  relying  primarily  on 
quarterly  Call  Report  information,  rather 
than  requiring  that  lending  limits  be 
calculated  on  a  daily  basis;  revise  the 
definition  of  capital  and  surplus  upon 
which  lending  limits  are  based  to  rely 
on  capital  components  that  a  bank  must 
already  calculate  for  Call  Report 
purposes;  add  and  amend  definitions 
and  consolidate  definitions  at  the 
beginning  of  the  regulation;  restructure 
and  clarify  the  loan  combination  rules; 


6M4 


Federal  Register  /  Vol.  59,  No.  29  /  Friday,  February  11,  1994  /  Proposed  Rules 


and  add  a  new  exception  to  the  lending 
limits  to  allow  a  bank  to  ad\'ance  funds 
to  renew  and  complete  funding  a  loan 
commitment  under  circumstances 
where  the  additional  advance  will 
protect  the  position  of  the  bank.  The 
purpose  of  the  proposed  revisions  is  to 
clarif)'  the  hmits  set  by  the  regulation 
and,  consistent  with  statutory 
requirements,  focus  the  lending  limits 
on  situations  where  excessive  loans  to  a 
borrower  present  safety  and  soundness 
concerns. 

DATES:  Comments  must  be  received  bv 
April  12.  1994. 

ADDRESSES:  Ckjmments  should  be 
directed  to:  Communications  Division. 
250  E  Street.  S\V.,  Wa.shington,  DC 
20219.  Attention:  Docket  No.  94-02. 

Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Deborah  JCalz,  Senior  Attorney, 
Enforcement  and  Compliance  Division, 
(202)  874-4800;  Stephen  Freeland,  Bank 
Operations  and  Assets  Division,  (202) 
874-4460;  William  C.  Kerr,  National 
Bank  Examiner,  Traditional  Activities, 
(202)  874-5170;  Nancy  E.  Chase, 
Assistant  Director,  Legislative, 
Regulator}'  and  International  Activities, 
(202)  874-5090;  William  W.  Templeton. 
Senior  Attorney.  Legislative,  Regulatory 
and  International  Activities,  (202)  874- 
5090. 

SUPPLEMENTARY  INFORMATION: 
Backgrotmd 

OCC  Begulatjon  Revjew  Program 

The  CXX  is  proposing  revisions  to  the 
national  bank  lending  limits  as  part  of 
its  program  1o  review  all  the  OCC's  rules 
and  eliminate  provisions  that  do  not 
contribute  significantly  to  maintaining 
safety  and  soundness  and 
accomplishing  the  OCC's  other  statutory' 
responsibilities.  The  OCC  believ^es  that 
the  regulatory  process  should  strive  for 
an  environment  in  which  risk  is 
prudently  managed  by  banks  and 
appropriately  monitored  by  their 
regulator,  withoirt  imposing  excessive 
regulatory  costs  and  without 
undermining  the  ability  of  banks 
efficiently  to  provide  products  and 
services  to  thnir  customers,  A  central 
objective  of  the  regulation  review  effort 
is  to  target  regulation  to  those  risks  that 
present  unacceptable  exposure  to  the 
Federal  deposit  insurance  system.  Rules 
that  are  not  necessary  to  protect  against 
unacceptable  risks,  that  do  not  support 
equitable  access  to  banking  services  for 
all  consumers,  or  that  are  not  needed  to 
accomplish  other  statutory 


responsibilities  of  the  OCC  will  be 
eliminated. 

Where  risks  are  meaningful  and 
regulation  is  appropriate,  rules  will  be 
examined  to  determine  if  they  achieve 
their  purpose  at  the  least  possible  cost. 
In  this  regard,  the  OCC  recognizes  that 
one  source  of  regulatory  cost  is  the 
failure  of  regulations  to  provide  clear 
guidance  because  they  are  simply 
difficult  to  follow  and  understand. 
Therefore,  an  Important  component  of 
the  OCC's  effort  will  be  to  revise 
regulations,  where  appropriate,  to 
improve  clarity  and  better  communicate 
the  standards  that  the  rules  are  intended 
to  embody. 

Lending  Limits 

The  national  bank  lending  limits  are 
one  of  the  oldest  and  most  important 
components  of  bank  supervision.  The 
first  version  of  the  lending  limits  was 
enacted  over  130  years  ago  as  part  of  the 
Currency  Act  of  1863,'  and  the  lending 
limits  hax-e  been  revised  several  times 
since  then. 

The  Gam-St  Germain  Depository 
Institutions  Act,  Public  Law  97-320 
(1982),  represents  the  most  recent  major 
statutory  revision  of  the  lending  limits 
for  national  banks.  Section  401(3)  of  that 
Act  amended  12  U.S.C.  84  to  raise  the 
amount  that  a  national  bank  may  lend 
to  a  single  borrower  from  10  to  15 
percent  of  the  bank's  unimpaired  capital 
and  unimpaired  surplus.  It  also  added 
new  exceptions,  defined  key  terms,  and 
provided  express  authority  for  the  OCC 
to  issue  regulations  to  implement  the 
statute,  including  regulations  to  define 
or  further  define  terms  and  to  establish 
limits  or  requirements  other  than  those 
contained  in  the  statute  for  particular 
classes  or  categories  of  loans. 

The  OCC  implemented  the  amended 
12  U.S.C.  84  with  a  final  rule  published 
on  April  12,  1983  (48  FR  15844).  This 
final  rule  created  a  new  part  32  in  title 
12  of  the  Code  of  Federal  Regulations 
which  replaced  and  restructured 
existing  interpretive  rulings  previously 
found  at  12  CFR  part  7.  The  OCC 
proposed  another  major  regulatory 
revision  of  the  lending  limits  for 
national  banks  on  October  24.  1989  (54 
FR  43398).  A  final  rule  was  never 
adopted,  however. 

The  revisions  proposed  today  address 
developments  thiat  have  occurred  since 
the  leading  hmits  were  last  revised  and 
also  se^  to  implement  the  goals  of  the 
OCC's  regulation  review  program, 
described  above. 


•  Act  of  rebruaiy  25. 1663. 12  Slat.  66S  et  wq. 


Proposal 

The  proposal  revises  the  text  of  the 
regulation  to  improve  clarity  and  to 
address  frequently  asked  questions.  For 
ease  of  reference,  the  regulation  is 
reorganized  to  group  related  subjects 
together,  and  to  incorporate  interpretive 
rulings  and  significant  OCC  interpretive 
positions.  The  proposed  regulation 
begins  with  the  authority,  purpose,  and 
scope  (§  32.1),  followed  by  the 
definitions  (§  32.2),  the  general  and 
special  lending  limits,  and  exceptions  to 
the  lending  limits  (§  32.3),  the  date  for 
calculating  lending  limits  (§  32.4),  the 
combination  rules  (§  32.5),  and  the 
treatment  of  nonconforming  loans 
(§32.6). 

The  following  discussion  identifies 
and  explains  significant  proposed 
changes  to  the  regulation.  The  OCC  is 
requesting  general  comment  on  all 
aspects  of  the  proposed  regulation,  as 
well  as  specific  comment  on  major 
changes  in  the  rules.  A  table 
summarizing  the  areas  where  changes 
are  proposed  is  set  forth  at  the  end  of 
this  preamble. 

Authority,  Purpose  and  Scope  (§32.]) 

The  proposal  amends  the  "Purpose" 
paragraph  to  add  explicit  reference  to 
the  objectives  of  safety  and  soundness, 
as  well  as  the  goals  of  loan 
diversification  and  equitable  access  to 
banking  services.  The  "Scope" 
paragraph  (1)  clarifies  language;  (2) 
incorporates  the  interpretation  that 
currently  appears  at  12  CFR  32.111, 
which  states  that  the  lending  limits 
found  in  12  CFR  part  32  are  separate 
and  distinct  from  the  limits  on 
investment  securities,  found  in  12  CFR 
part  1;  and  (3)  clarifies  that  extensions 
of  credit  to  insiders  of  national  banks 
are  subject  to  additional  limitations 
found  at  12  U.S.C.  375«  and  375b.  as 
interpreted  by  12  CFR  parts  31  and  215. 

Definitions  (§  32.2) 

The  proposal  brings  the  definitions 
that  are  currently  located  in  various 
places  in  the  regulation  into  a  single 
definitions  section  at  the  beginning  of 
the  regulation.  It  adds  new  definitions 
and  revises  many  existing  definitions  to 
clarify  their  meaning  and  incorporate 
interpretative  rulings  and  other 
significant  OCC  interpretive  positions. 
Of  particular  note  are  the  following 
proposed  revisions: 

Capital  and  Surplus 

The  current  definition  of  "unimpaired 
capital  and  unimpaired  surplus,"  which 
is  the  basis  for  calculating  a  bank's 
lending  Liniits,  refers  to  a  special 
definition  of  "capital  and  surplus," 
ultimately  found  at  12  CFR  3.100.  This 
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special  definition  differs  from  the 
components  of  Tier  1  and  Tier  2  capital 
that  are  used  for  capital  adequacy 
purposes.  Capital  adequacy  also  is 
generally  determined  on  a  quarterly 
basis,  using  information  contained  in  a 
bank's  Report  of  Condition  and  Income 
(Call  Report).  In  contrast,  the  OCC's 
ciurent  lending  limit  rule  requires 
lending  limits  to  be  calculated  as  of  the 
date  a  loan  is  made. 

The  OCC  believes  that  the  use  of  a 
special  definition  of  capital  as  the  basis 
for  calculating  lending  limits,  and  the 
requirement  to  calculate  limits  as  of  the 
dates  loans  are  made,  may  be 
unnecessarily  burdensome  and 
complicated.  The  OCC  recognizes  that 
national  banks  must  currently  comply 
with  a  number  of  regulations  each  of 
which  define  "capital  and  surplus" 
according  to  a  separate  formula.  As  part 
of  a  general  effort  to  reduce  the  number 
of  capital  formulas  applicable  to 
national  banks,  this  proposal  ties  the 
formula  and  the  date  for  determining 
capital  and  surplus  that  a  bank  must  use 
for  lending  limit  purposes  to  a  capital 
figure  that  can  be  derived  from  its  Call 
Report  on  a  quarterly  basis. 

The  proposed  definition  of  "capital 
and  surplus,"  found  at  §  32.2(b),  is 
composed  of  the  bank's  Tier  1  and  Tier 
2  capital,  plus  the  balance  of  the  bank's 
allowance  for  loan  and  lease  losses 
(ALLL)  not  included  in  the  total  of  the 
bank's  Tier  1  and  Tier  2  capital.  The 
OCC  is  proposing  to  include  the  full 
amount  of  a  bank's  ALLL  in  the  base  for 
calculating  a  bank's  lending  Hmits 
because  the  full  amoimt  is  currently 
included  in  that  base.  The  OCC  believes 
it  is  inadvisable  to  constrict  the  lending 
limit  ba.se  at  a  time  when  concerns 
about  credit  availability  are  widespread, 
and  believes  this  proposed  change  will 
not  impad  credit  availability. 
Commenters  are  specifically  requested 
to  address  this  issue.  Commenters  also 
are  specifically  requested  to  address  (1) 
the  significance  of  the  ALLL  component 
in  their  lending  limit  calculations;  (2) 
whether  any  other  component  of  the 
current  lending  limit  base  should  be 
included  in  the  revised  definition  of 
"capital  and  surplus";  and  (3)  whether, 
on  balance,  an  approach  using  Tier  1 
and  Tier  2  capital  alone,  would  be 
preferable  because  of  its  simplicity. 

The  revised  definition  of  "capital  and 
surplus,"  together  with  the  new  dates 
for  calculating  capital,  as  described  in 
more  detail  below,  should  be 
substantially  easier  for  a  bank  to 
implement  than  the  current  definition, 
since  all  the  components  of  the  lending 
limits  would  be  derived  from 
calculations  a  bank  must  make  for  its 
Call  Report. 


Loans  and  Extensions  of  Credit 

The  proposal  amends  the  definition  of 
"loans  and  extensions  of  credit,"  found 
at  paragraph  (i),  to  incorporate 
interpretative  rulings  and  other 
significant  OCC  interpretive  positions 
that  clarify  the  term.  Paragraph  (i)(l)(iii) 
adds  the  requirement  that,  in  order  for 
a  bank's  purchase  of  Type  I  seciuities 
subject  to  a  repiux:hase  agreement  to  be 
excluded  from  the  definition  of  "loans 
and  extensions  of  credit,"  the  bank  must 
have  assured  control  over  or  established 
its  rights  to  the  securities. 

Paragraph  (i)(l)(vi)  incorporates  the 
OCC's  current  position  that  giving  credit 
for  uncollected  items  is  a  loan  and 
extension  of  credit.  However,  the 
paragraph  also  creates  an  exception  for 
instances  where  payment  is  required  by 
Regulation  CC  of  the  Federal  Reserve 
Board.  12  CFR  part  229.  (Regulation  CC 
specifies  certain  timeframes  within 
which  funds  must  be  made  available.) 

Paragraph  (i)(2)  lists  items  that  are  not 
"loans  and  extensions  of  credit"  and 
contains  several  new  provisions. 
Paragraph  (i)(2)(i)  excludes  from  the 
definition  of  "loans  and  extensions  of 
credit"  additional  funds  advanced  to  a 
borrower  by  a  bank  for  taxes  or 
insurance  if  the  advance  is  for  the 
protection  of  the  bank.  The  additional 
advance  would  be  treated  as  an 
extension  of  credit  and  taken  into 
account  in  calculating  the  bank's 
lending  limit,  however,  if  the  bank 
sought  to  make  another  loan  to  the 
borrower.  Commenters  are  requested  to 
address  whether  pa>Tnents  for  purposes 
other  than  for  taxes  and  insurance 
should  be  excluded  from  the  definition 
of  "loans  and  extensions  of  credit"  and, 
if  so,  what  standards  should  apply  to 
those  advances. 

Paragraph  (i)(2)(ii)  clarifies  the  types 
of  accrued  and  discounted  interest  that 
qualify  for  an  exclusion  from  the 
definition  of  "loans  and  extensions  of 
credit,"  and  incorporates  existing  OCC 
policy  by  treating  the  accrued  and 
discounted  interest  as  an  extension  of 
credit  if  the  bank  seeks  to  make  another 
loan  to  the  borrower. 

Paragraph  (i)(2)(iii)  incorporates  a 
longstanding  OCC  position  excluding 
from  the  definition  of  "loans  and 
extensions  of  credit"  financed  sales  of  a 
bank's  own  assets  (including  Other  Real 
Estate  Owned)  if  the  financing  does  not 
put  the  bank  in  a  worse  position  than 
when  it  held  the  asset. 

Paragraph  (i)(2)(iv)  adopts  an  OCC 
interpretive  position  and  excludes  from 
the  definition  of  "loans  and  extensions 
of  credit"  certain  loan  renewals  or 
restructurings  if  the  bank  first  exercised 


best  efforts  to  bring  the  loan  into 
conformity  with  its  lending  limit. 

Paragraph  (i)(2)(v)  incorporates  the 
treatment  of  loan  participations 
currently  set  forth  in  §  32.105  into  the 
basic  definition  of  "loans  and 
extensions  of  credit."  Commenters  are 
requested  to  address  whether  further 
clarifications  are  needed  in  that 
paragraph  regarding  the  time  period 
within  which  participations  must  be 
funded. 

Finally,  commenters  are  also  asked  to 
identify  whether  there  are  other 
categories  of  transactions  that  should  be 
included  or  specifically  excluded  from 
the  definition  of  "loans  and  extensions 
of  credit." 

Lending  Limits  (§  32.3) 

This  proposed  section  brings  together 
all  the  general  and  special  lending  limit 
rules  and  all  the  exceptions  to  the 
lending  limits.  Paragraph  (a) 
incorporates  and  integrates  the 
substance  of  current  §  32.3  (general 
limit)  and  §  32.4  (additional  general 
limit).  Paragraph  (b)  collects  into  one 
paragraph  all  the  types  of  loans  that  are 
subject  to  special  lending  limits  and 
clarifies  that  loans  secured  bv  various 
types  of  collateral  may  quali^r  for  more 
than  one  exception,  i.e.,  that  the 
exceptions  may  be  cumulative. 
Paragraph  (c)  collects  in  one  subsection 
all  the  types  of  loans  that  are  not  subject 
to  the  lending  limits.  Throughout  this 
section,  provisions  have  been  revised  to 
delete  verbatim  repetition  of  tTie 
statutory  language. 

Paragraph  (a)  introduces  the  term 
"combined  general  limit."  which 
consists  of  the  15  percent  general  limit 
plus  the  10  percent  additional  genera] 
limit  for  loans  secured  by  readily 
marketable  collateral.  The  revised 
paragraph  eliminates  specific  language 
regarding  monthly  foreign  exchange 
valuations.  Financial  instruments 
denominated  in  foreign  currencies 
should  be  revalued  in  accordance  v\-ith 
the  procedures  developed  by  the  bank 
consistent  with  the  treatment  of  other 
readily  marketable  collateral. 

Paragraph  (b)(2)  clarifies  that  in  order 
to  qualify  for  the  special  lending  limit 
for  loans  arising  from  the  discount  of 
installment  consumer  paper,  a  bank 
must  substantiate  its  reliance  on  the 
makar  for  payment  with  specific 
documentation  supporting  the  bank's 
independent  credit  analysis  and  a 
certification  from  an  authorized  official 
of  the  bank  that  the  bank  is  relying  on 
the  maker  for  repayment. 

Paragraph  (b)(3)(ii)  requires  an 
inspection  and  valuation  of  livesto<:k 
that  is  "current,  taking  into  account  the 
nature  and  frequency  of  turnover  of  the 
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livestock"  in  order  to  qualify  for  the 
special  lending  limit  for  loans  secured 
by  documents  covering  livestock.  The 
current  rule  requires  an  "inspection  and 
appraisal  report"  performed  at  least 
every  12  months  or  more  frequently  as 
deemed  prudent.  This  proposed  change 
seeks  to  address  the  differences  among 
livestock  businesses  and  to  remove  the 
presumption  that  an  inspection  and 
appraisal  report  performed  every  12 
months  is  adequate.  Commenters  are 
specifically  requested  to  address 
whether  the  revised  language  provides 
sufficient  guidance  regarding  the  timing 
of  appraisals. 

Paragraph  (b)(5)  provides  a  new 
exception  to  the  lending  limits  to  enable 
a  bank  to  renew  a  qualifying 
commitment  to  lend  in  order  to 
complete  the  financing  of  a  project  in 
process.  The  purpose  of  the  advance 
must  be  to  protect  the  position  of  the 
bank,  and  the  amount  of  the  additional 
advance  may  not  exceed  the  lesser  of 
the  unfunded  portion  of  the  original 
commitment  or  5  percent  of  the  bank's 
capital  and  surplus.  This  exception 
addresses  situations  in  which 
developers  and  builders  are  unable  to 
obtain  funding  from  their  original 
lender  or  substitute  lenders  to  finish 
partially  completed  projects.  By 
allowing  a  lender  to  complete  funding, 
this  exception  reduces  the  likelihood 
that  property  will  become  OREO  for  the 
lending  bank. 

The  OCC  requests  commenters  to 
address,  consistent  with  safety  and 
soundness,  the  merits  of  this  proposed 
exception  and  address  any  other 
situations  that  may  warrant 
consideration. 

Paragraph  (c)(10)  incorporates  a 
longstanding  OCC  interpretive  position 
regarding  lease-note  financing  also 
known  as  the  "U.S.  Leasing"  exception. 
The  exception  treats  loans  to  leasing 
corporations  for  the  purpose  of 
purchasing  equipment  for  lease  as  loans 
to  the  underlying  lessees  in  certain 
circumstances. 

Calculation  of  Lending  Limits  (§32.4) 

The  proposal  changes  the  way  in 
which  banks  must  calculate  their 
lending  limits.  Instead  of  requiring  that 
a  bank  calculate  its  capital  each  time  it 
makes  a  loan,  a  bank  generally  will  be 
able  to  use  a  c:apital  figure  that  can  be 
derived  from  its  quarterly  Call  Report  to 
determine  its  lending  limit.  This  capital 
figure  would  be  used  to  determine 
whether  a  bank's  loans  were  legal  when 
made  and  to  determine  whether  a  bank's 
existing  loans  have  remained  in 
conformity  with  the  lending  limit.  The 
OCC  anticipates  that  most  banks  will  be 
able  to  rely  exclusively  on  their  Call 


Reports  to  determine  their  lending  limit 
and,  therefore,  their  the  lending  limit 
will  not  change  between  Call  Report 
dates. 

A  bank  would,  however,  be  required 
to  calculate  its  limit  between  these 
quarterly  dates  if  there  were  a  change  in 
the  bank's  capital  category  for  purposes 
of  prompt  corrective  action,  or  if  a 
"material  event"  occurred  and  that 
event  caused  the  bank's  capital  to 
decrease  or  increase  by  10  percent  or 
more.  The  proposal  envisions  that  a 
"material  event"  for  this  purpose  need 
not  be  a  single  event  occurring  on  a 
single  day,  but  could  include  a  series  of 
related  events  that,  in  the  aggregate,  are 
material  to  the  bank.  The  OCC  believes 
it  would  be  inappropriate  for  banks 
experiencing  capital  declines  between 
quarterly  Call  Report  dates  to  look  only 
to  a  change  in  their  prompt  corrective 
action  capital  category  as  a  basis  for 
requiring  recalculation  of  their  lending 
limits.  "The  OCC  also  expegts  banks  to 
conscientiously  evaluate  whether 
capital  declines  between  quarterly  Call 
Report  dates  require  recalculation  of  a 
bank's  lending  limit  under  the  "material 
event"  trigger. 

Commenters  are  specifically 
requested  to  address  this  new 
methodology  and,  in  particular,  whether 
a  "material  event"  is  a  sufficiently 
definite  concept  to  use  as  part  of  the 
recalculation  standard,  or  whether  a 
single  percentage  test,  such  as  a  10 
percent  increase  or  decrease  in  capital, 
would  be  preferable.  Commenters  also 
are  requested  to  address  how  this 
proposed  approach  would  be  affected  by 
implementation  of  Statement  of 
Financial  Accounting  Standards  No. 
115,  "Accounting  For  Certain 
Investments  in  Debt  and  Equity 
Securities,"  which  creates  a  new 
component  of  stockholders'  equity 
based  on  unrealized  holding  gains  or 
losses  on  securities  available  for  sale. 

The  proposal  also  retains  for  the  OCC 
the  ability  to  determine  for  safety  and 
soundness  reasons  that  a  bank  should 
calculate  its  lending  limit  more 
frequently  than  otherwise  provided,  for 
example,  where  a  bank  regularly  lends 
close  to  its  lending  limit.  In  such  cases, 
the  OCC  may  give  written  notice  to  a 
bank  directing  the  bank  to  calculate  its 
lending  limit  at  a  more  frequent 
interval.  The  notice  will  briefly  explain 
why  the  OCC  has  determined  to  require 
the  more  frequent  calculation. 

Combination  Rules  (§32.5) 

The  proposal  restructures  and 
clarifies  aspects  of  the  loan  combination 
rules.  The  revised  "direci  benefit"  test, 
found  in  paragraph  (b),  narrows  the 
situations  where  a  loan  to  one  person  is 


attributed  to  a  third  person  because  the 
third  person  receives  the  loan  proceeds. 
As  revised,  the  test  does  not  attribute  a 
loan  to  a  third  party  when  proceeds  are 
transferred  to  the  third  party  to  acquire 
property,  goods,  or  services  from  that 
party  in  a  bona  fide  arms-length 
transaction.  However,  borrowed  funds 
that  are  re-loaned  to  a  third  party  would 
be  attributed  to  the  third  party  under 
this  test.  Commenters  are  specifically 
requested  to  address  whether  additional 
clarifications  of,  or  limitations  on,  the 
test  are  appropriate,  including  whether 
the  test  should  be  eliminated,  given  the 
scope  of  the  "common  enterprise"  test, 
discussed  below. 

The  proposal  also  revises  and 
reorganizes  the  "common  enterprise" 
test,  found  in  paragraph  (c),  to  clarify  its 
impact.  Paragraph  (c)(1)  incorporates 
the  OCC's  current  position  regarding 
circumstances  where  loans  to  several 
borrowers  will  be  combined  under  the 
"common  enterprise"  test  because  they 
depend  upon  a  common  source  of 
repayment.  Paragraph  (c)(1)  also 
incorporates  the  OCC's  current  position 
regarding  the  treatment  of  employer/ 
employee  situations  for  purposes  of  the 
"common  enterprise"  test  by  providing 
that  an  employer  will  not  be  treated  as 
a  source  of  repayment  because  of  wages 
or  salaries  paid  to  an  employee  unless 
the  employee  controls  the  employer. 

Commenters  are  specifically 
requested  to  address  these  proposed 
changes  and  w  hether  further 
simplification  of  the  combination  rules 
is  appropriate.  In  particular, 
commenters  are  requested  to  address 
whether  they  would  prefer  a  simpler 
test,  which  may  contain  ambiguities,  or 
"bright  line"  attribution  rules  that  may 
be  complex  to  apply  in  some  situations, 
but  which  provide  more  certainty. 

Nonconforming  Loans  (§  32.6) 

This  new  section  incorporates  OCC 
policy  that  a  bank  will  not  be  in 
violation  of  the  lending  limits  when  a 
loan  that  was  legal  when  made  becomes 
nonconforming  as  a  result  of  several 
specifically  defined  events,  provided 
the  bank  exercises  best  efforts  to  bring 
the  loan  into  conformity  with  the 
lending  limit.  The  events  included  in 
the  regulation  are:  a  decline  in  the 
bank's  capital,  a  merger  of  borrowers,  a 
merger  of  lenders,  or  a  change  in  the 
lending  limit  rules. 

Commenters  are  specifically  asked  to 
address  (1)  whether  the  phrase,  "best 
efforts,"  needs  additional  clarification, 
and  if  so,  how  it  might  be  defined  or 
should  be  documented  for  the  purposes 
of  this  section  and  §  32.2(i)(2)(iv)  on 
renewals  of  loans  and  extensions  of 
credit,  and  (2)  w  hether  other  events,  if 
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any,  should  be  added  to  the  list  of 
circumstances  that  may  cause  a  loan  to 
become  nonconforming. 

The  regulation  also  notes  that  where 
an  existing  loan  becomes 
nonconforming  because  of  a  decline  in 
the  value  of  collateral  securing  the  loan, 
a  bank  will  be  given  five  business  days, 
as  is  currently  the  case,  to  bring  the  loan 
into  conformance  with  the  bank's 
lending  limit. 

Commenters  are  specifically  asked  to 
address  whether  this  dual  approach  is 
reasonable.  Commenters  are  also  asked 
to  discuss  the  effect  of  the  new  quarterly 
calculation  of  capital  on  conformity  of 
existing  loans  with  the  lending  limit. 

The  OCC  also  welcomes  comments  on 
any  aspect  of  the  proposed  regulation, 
and  in  particular,  those  issues 
specifically  noted  in  this  preamble,  and 
those  that  could  have  an  impact  on 
credit  availability. 

Derivation  Table.— Only  Sub- 
stantive Modifications,  Addi- 
tions AND  Changes  are  Indicated 


Revised  pro- 
vision 

§32.1  

§  32.2(a)  

(b)  

(c)  

(d)  

(e)  

{*)  

(g) 

(h)  

(iH1)(i)  

(i)(1)(i')  

(i)(1)(iii)  

(i)(1)(iv)  

(i)(1)(v)  

(i)(1)(vi)  

(i)(1)(vii)  .... 
(i)(1)(viii)  ... 

(i)(2)(i)  

(i)(2)(.0  

(i)(2)(m)  

(i)(2)(tv)  

{i)(2)(v)  

(i) 

(k)  

(I)  

(m)  

(n)  

(o)  

§32.3(a)  

{b)(i) 

(b)(2) 

(b)(3)  

(b)(4)  

(b)(5)  

(b)(6)  


Original  pfo- 
vlsron 

§32.1. 

§32.111. 
§32.101  

§32.2(c)  

§  32.6(h)(3)  .. 
§  32.6(h)(4)  ., 

§32.2(d)  

§32.5  (a)  (2) 

(V). 

§32.4(b) 

§  32.4(c)  and 
(e). 

§32.2(a) 

§  322(a). 

§32.103  

§32.104  

§32.105  

§32.102(6)  ... 
§32.106  

§32.108  

§i^'m  ....... 

§  322(b) 

§  322(f)  

§  32.4(c)  

§32.6(0(3)  ... 
§32.102(3)  ... 

§322(6)  

§32.3  and 
§32.4. 

§32.6(0)  

§32.6(h) 

§32.6(0(1)  .... 
§32.6(0(2)  .... 

§32.8  


Comments 


Modified. 

Added  and 
modified. 

Significant 
change. 


Modified. 


Modified. 
Modified. 

Added. 

Modified. 

Added. 

Modified. 

Added. 

Added. 

Modified. 


Modified. 


Modified. 
Modified. 

Significant 
addition. 


Derivation  Table.— Only  Sub- 
stantive Modifications,  Addi- 
tions AND  Changes  are  Indi- 
cated— Continued 


Revised  pro- 
vision 

Original  pro- 
vision 

Comments 

(c)(1)  

(c)(2)  

(c)(3)  

(c)(4)  

(c)(5)  

(c)(6)  

(c)(7)  

(c)(8)  

(c)(9)  

(c)(10)  

§32.4 

§  32.6(a) 

§  32.6(b) 

§  32.6(d) 

§  32.6(e) 

§32.109  

§  32.6(f)  

§  32.6(g) 

§32.6(j)  

§32.110  

Added. 
Signiftcant 
addition. 

Significant 
change. 
Modified. 

Modified. 

§  32.5(a)  

(b)  

(c)  

(d)  

(e)  

(<)  

§32.6 

§32.5(a)(1)  .. 

§  32.5(a)(2)  .. 

§32.5(b)  

§32.5(0  

§32.5(d)  

§327 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant- 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  reduce  the 
regulatory  burden  on  national  banks, 
regardless  of  size,  by  simplifying  and 
clarifying  existing  regulatory 
requirements. 

Executive  Order  12866 

It  has  been  determined  that  this 
document  is  not  a  significant  regulatory 
action.  The  impact  of  this  proposed  rule 
is  expected  to  be  slight  and  will  benefit 
banks  by  simplifying  and  clarifying 
existing  regulatory  requirements. 

List  of  Subjects  in  12  CFR  Part  32 

National  banks.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  32  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  32— LENDING  LIMITS 

Sec. 

32.1  Authority,  purpose  and  scope. 

32.2  Definitions. 

32.3  Lending  limits. 

32.4  Calculation  of.ieading  limits. 

32.5  Combination  rules. 

32.6  Nonconforming  loans. 

Authority:  12  U  S.C.  1  etsfq..  84.  and  93a. 


§  32.1    Authority,  purpose  and  scope. 

(a)  Authority.  This  part  is  issued 
pursuant  to  12  U.S.C.  1  et  seq.,  12  U.S.C. 
84,  and  12  U.S.C.  93a. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  protect  the  safety  and  soundness  of 
national  banks  by  preventing  excessive 
loans  to  one  person,  or  to  related 
persons  that  are  financially  dependent, 
and  to  promote  diversification  of  loans 
and  equitable  access  to  banking 
services. 

(c)  Scope.  (1)  This  part  applies  to  all 
loans  and  extensions  of  credit  made  by 
national  banks  and  their  domestic 
operating  subsidiaries.  This  part  does 
not  apply  to  loans  made  by  a  national 
bank  and  its  domestic  operating 
subsidiaries  to  the  bank's  "affiliates,"  as 
that  term  is  defined  in  12  U.S.C. 
371c(b)(l),  or  to  the  banks  operating 
subsidiaries,  or  to  Edge  Act  or 
Agreement  Corporation  subsidiaries. 

(2)  The  lending  limits  in  this  part  are 
separate  and  independent  from  the 
investment  limits  prescribed  by  12 
U.S.C.  24(7),  and  a  national  bank  may 
make  loans  or  extensions  of  credit  to 
one  borrower  up  to  the  full  amount 
permitted  by  this  part  and  also  hold 
eligible  investment  securities  of  the 
same  obligor  up  to  the  full  amount 
pemiiited  under  12  U.S.C.  24(7)  and  12 
CFR  part  1. 

(3)  Extensions  of  credit  to  executive 
officers,  directors  and  principal 
shareholders  of  national  banks,  and 
their  related  interests  are  subject  to 
hmits  prescribed  by  12  U.S.C.  375a  and 
375b  in  addition  to  the  lending  limits 
established  by  12  U.S.C.  84  and  this 
part. 

§  32.2    Definitions. 

(a)  Borrower  means  a  person  who  is 
named  as  a  borrower  or  debtor  in  a  loan 
or  extension  of  credit,  or  any  other 
person,  including  a  drawer,  endorser,  or 
guarantor,  who  is  deemed  to  be  a 
borrower  under  the  "direct  benefit"  or 
the  "common  enterprise"  tests  set  forth 
in  §32.5. 

(b)  Capital  and  surplus  means — 

(1)  A  bank's  Tier  1  and  Tier  2  capital 
as  defined  in  the  OCC's  Minimum 
Capital  Ratios  in  part  3  of  this  chapter; 
plus 

(2)  The  balance  of  a  bank's  allowance 
for  loan  and  lease  losses  not  included  in 
the  bank's  Tier  1  and  Tier  2  capital,  for 
purposes  of  the  calculation  of  risk-based 
capital  under  part  3  of  this  chapter. 

(c)  Constimer  means  the  user  of  any 
products,  commodities,  goods,  or 
ser\  ices,  whether  leased  or  purchased, 
but  does  not  include  any  person  who 
purchases  products  or  commodities  fur 
resale  or  fabrication  into  goods  for  sale. 
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(d)  Consumer  paper  means  paper 
relating  to  automobiles,  mobile  homes, 
residences,  office  equipment,  household 
items,  tuition  fees,  insurance  premium 
fees,  and  similar  consumer  items. 
Consumer  paper  also  includes  paper 
covering  the  lease  (where  the  bank  is 
not  the  owner  or  lessor)  or  purchase  of 
equipment  for  use  in  manufacturing, 
farming,  construction,  or  excavation. 

(e)  Contractual  commitment  to 
advance  funds.  (1)  The  term  includes  a 
bank's  obligation  to— 

(i)  Make  payment  (directly  or 
indirectly)  to  a  third  person  contingent 
upon  default  by  a  customer  of  the  bank 
in  performing  an  obligation  and  to  make 
such  payment  in  keeping  with  the 
agreed  upon  terms  of  the  customer's 
contract  with  the  third  person,  or  to 
make  payments  upon  some  other  stated 
condition; 

(ii)  Guarantee  or  act  as  surety  for  the 
benefit  of  a  person; 

(iii)  Advance  funds  under  a  qualifying 
commitment  to  lend,  as  defined  in 
paragraph  (k)  of  this  section;  and 

(ivO  Advance  funds  under  a  standby 
letter  of  credit  as  defined  in  §  32.2(o), 
put,  or  other  similar  arrangement. 

(2)  The  term  does  not  include 
commercial  letters  of  credit  and  similar 
instruments  where  the  issuing  bank 
expects  the  beneficiary  to  draw  on  the 
issuer,  that  do  not  guarantee  payment, 
and  that  do  not  provide  for  payment  in 
the  event  of  a  default  by  a  third  party. 

(f)  Control  is  presumed  to  exist  when 
a  person  directly  or  indirectly,  or  acting 
through  or  together  with  one  or  more 
persons — 

(1)  Owns,  controls,  or  has  the  power 
to  vote  25  percent  or  more  of  any  class 
of  voting  securities  of  another  person; 

(2)  Controls,  in  any  manner,  the 
election  of  a  majority  of  the  directors, 
trustees,  or  other  persons  exercising 
similar  functions  of  another  person;  or 

(3)  Has  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  another 
person. 

(g)  Current  market  value  means  the 
bid  or  closing  price  listed  for  an  item  in 
a  regularly  published  listing  or  an 
electronic  reporting  service. 

(h)  Financial  instrument  means 
stocks,  notes,  bonds,  and  debentures 
traded  on  a  national  securities 
exchange,  OTC  margin  stocks  as  defined 
in  Regulation  U,  12  CFR  part  221, 
commercial  paper,  negotiable 
certificates  of  deposit,  bankers' 
acceptances,  and  shares  in  money 
market  and  mutual  funds  of  the  type 
that  issue  shares  in  which  banks  may 
perfect  a  security  interest.  Financial 
instruments  may  be  denominated  in 
foreign  currencies  that  are  freely 


convertible  to  U.S.  dollars.  The  term 
"financial  instnunent"  does  not  include 
mortgages. 

(i)  Loans  and  extensions  of  credit 
means  a  bank's  direct  or  indirect 
advance  of  funds  to  a  borrower  based  or 
an  obligation  of  that  borrower  to  repay 
the  funds  or  repayable  from  specific 
property  pledged  by  or  on  behalf  of  the 
borrower. 

(1)  Loans  or  extensions  of  credit  for 
purposes  of  12  U.S.C.  84  and  this  part 
include — 

(i)  A  contractual  commitment  to 
advance  funds,  as  defined  in  paragraph 
(e)  of  this  section; 

(ii)  A  maker  or  endorser's  obligation 
arising  from  a  bank's  discount  of 
commercial  paper; 

(iii)  A  bank's  purchase  of  securities 
subject  to  an  agreement  that  the  seller 
will  repiui:hase  the  securities  at  the  end 
of  a  stated  p>eriod,  but  not  including  a 
bank's  purchase  of  Type  I  securities,  as 
defined  in  §  1.3(c)  of  this  chapter, 
subject  to  a  repurchase  agreement, 
where  the  purchasing  bank  has  assured 
control  over  or  has  established  its  rights 
to  the  Type  I  securities  as  collateral; 

(iv)  A  bank's  purchase  of  third-party 
paper  subject  to  an  agreement  that  the 
seller  will  repurchase  the  paper  upon 
default  or  at  the  end  of  a  stated  period. 
The  amount  of  the  bank's  loan  is  the 
total  unpaid  balance  of  the  paper  owTied 
by  the  bank  less  any  applicable  dealer 
reserves  retained  by  the  bank  and  held 
by  the  bank  as  collateral  security.  Where 
the  seller's  obligation  to  repurchase  is 
limited,  the  bank's  loan  is  measured  by 
the  total  amount  of  the  paper  the  seller 
may  ultimately  be  obligated  to 
repurchase.  A  bank's  purchase  of  third 
party  paper  without  direct  or  indirect 
recourse  to  the  seller  is  not  a  loan  or 
extension  of  credit  to  the  seller; 

(v)  An  overdraft,  whether  or  not 
prearranged,  but  not  an  intra-day  or 
daylight  overdraft; 

(vi)  Amounts  paid  against  uncollected 
funds,  except  as  required  by  12  CFR  part 
229; 

(vii)  The  sale  of  Federal  funds  with  a 
maturity  of  more  than  one  business  day, 
but  not  Federal  funds  with  a  maturity  of 
one  day  or  less  or  Federal  funds  sold 
under  a  continuing  contract;  and 

(viii)  Loans  or  extensions  of  credit 
that  have  been  charged  off  on  the  books 
of  the  bank  in  whole  or  in  part,  unless 
the  loan  or  extension  of  credit — 

(A)  Has  become  unenforceable  by 
reason  of  discharge  in  bankruptcy;  or 

(B)  Is  no  longer  legally  enforceable 
because  of  expiration  of  the  statute  of 
limitations  or  a  judicial  decision. 

(2)  The  following  items  do  not 
constitute  loans  or  extensions  of  credit 


for  purposes  of  12  U.S.C.  84  and  this 
part — 

(i)  Additional  funds  advanced  to  a 
borrower  by  a  bank  for  taxes  or  for 
insurance  if  the  advance  is  for  the 
protection  of  the  bank,  and  provided 
that  such  amounts  must  be  treated  as  an 
extension  of  credit  if  a  new  loan  or 
extension  of  credit  is  made  to  the 
borrower; 

(ii)  Accrued  and  discounted  interest 
on  an  existing  loan  or  extension  of 
credit,  including  interest  that  has  been 
capitalized  from  prior  notes  and  interest 
that  has  been  advanced  under  terms  and 
conditions  of  a  loan  agreement,  and 
provided  that  such  amounts  must  be 
treated  as  an  extension  of  credit  if  a  new 
loan  or  extension  of  credit  is  made  to 
the  borrower; 

(iii)  Financed  sales  of  a  bank's  own 
assets,  including  Other  Real  Estate 
Owned,  if  the  financing  does  not  put  the 
bank  in  a  worse  position  than  when  the 
bank  held  title  to  the  assets; 

(iv)  A  renewal  or  restructuring  of  a 
loan  as  a  new  "loan  or  extension  of 
credit,"  following  the  exercise  by  a  bank 
of  best  efforts,  consistent  with  safe  and 
sound  banking  practices,  to  bring  the 
loan  into  conformance  with  the  lending 
limit,  unless  new  funds  are  advanced  by 
the  bank  to  the  borrower  (except  as 
permitted  by  §  32.3(b)(5)),  or  a  new 
borrower  is  substituted  for  the  original 
borrower,  or  unless  the  OCC  determines 
that  a  renewal  or  restructuring  was 
undertaken  as  a  means  to  evade  the 
bank's  lending  limit;  and 

(v)  That  portion  of  a  loan  or  extension 
of  credit  sold  as  a  participation  by  a 
bank  on  a  nonrecourse  basis,  provided 
that  the  participation  results  in  a  pro 
rata  sharing  of  credit  risk  proportionate 
to  the  respective  interests  of  the 
originating  and  participating  lenders. 
Where  a  participation  agreement 
provides  that  repayment  must  be 
applied  first  to  the  portions  sold,  a  pro 
rata  sharing  will  be  deemed  to  exist  only 
if  the  agreement  also  provides  that,  in 
the  event  of  a  default  or  comparable 
event  defined  in  the  agreement, 
participants  must  share  in  all 
subsequent  repayments  and  collections 
in  proportion  to  their  percentage 
participation  at  the  time  of  the 
occurrence  of  the  event.  Where  an 
originating  bank  funds  the  entire  loiui, 
it  must  receive  funding  from  the 
participants  on  the  same  day  or  the 
portions  funded  will  be  treated  as  loans 
by  the  originating  bank  to  the  borrower. 

(j)  Person  means  an  individual;  sole 
proprietorship;  partnership;  joint 
venture;  association;  trust;  estate; 
business  trust;  corporation;  not-for- 
profit  corporation;  sovereign 
government  or  agency,  instrumentality. 
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or  political  subdivision  thereof;  or  any 
similar  entity  or  organization. 

(k)  Qualifying  commitment  to  lend 
means  a  legally  binding  written 
commitment  to  lend  that,  when 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  a 
borrower,  was  within  the  bank's  lending 
limit  when  entered  into,  and  has  not 
been  disqualified. 

(1)  In  determining  whether  a 
commitment  is  within  the  bank's 
lending  limit  when  made,  the  bank  may 
deduct  from  the  amount  of  the 
commitment  the  amount  of  any  legally 
binding  loan  participation  commitments 
that  are  issued  concurrent  with  the 
bank's  commitment  and  that  would  be 
excluded  from  the  definition  of  "loan  or 
extension  of  credit"  under 
§32.2(i)(2)(v). 

(2)  If  the  bank  subsequently  chooses 
to  make  an  additional  loan  and  that 
subsequent  loan,  together  with  all 
outstanding  loans  and  qualifying 
commitments  to  a  borrower,  exceeds  the 
bank's  applicable  lending  limit  at  that 
time,  the  bank's  qualifying 
commitments  to  the  borrower  that 
exceed  the  bank's  lending  limit  at  that 
time  are  deemed  to  be  permanently 
disqualified,  beginning  with  the  most 
recent  qualifying  commitment  and 
proceeding  in  reverse  chronological 
order.  When  a  commitment  is 
disqualified,  the  entire  commitment  is 
disqualified  and  the  disqualified 
commitment  is  no  longer  considered  a 
"loan  or  extension  of  credit."  Advances 
of  funds  under  a  disqualified  or  non- 
qualifying commitment  may  only  be 
made  to  the  extent  that  the  advance, 
together  with  all  other  outstanding  loans 
to  the  borrower,  do  not  exceed  the 
bank's  lending  limit  at  the  time  of  the 
advance,  calculated  pursuant  to  §  32.4. 

(1)  Readily  marketable  collateral 
means  financial  instruments  and  bulhon 
that  are  salable  under  ordinary  market 
conditions  with  reasonable  promptness 
at  a  fair  market  value  determined  by 
quotations  based  upon  actual 
transactions  on  an  auction  or  similarly 
available  daily  bid  and  ask  price  market. 

(m)  Readily  marketable  staple  means 
an  article  of  commerce,  agriculture,  or 
industry,  such  as  wheat  and  other 
grains,  cotton,  wool,  and  basic  metals 
such  as  tin,  copper  and  lead,  in  the  form 
of  standardized  interchangeable  units, 
that  is  easy  to  sell  in  a  market  with 
sufficiently  frequent  price  quotations. 

(1)  An  article  comes  within  this 
definition  if — 

(i)  The  exact  price  is  easy  to 
determine;  and 

(ii)  The  staple  itself  is  easy  to  sell  at 
any  time  at  a  price  that  would  not  be 


considerably  less  than  the  amount  at 
which  it  is  valued  as  collateral. 

(2)  Whether  an  article  qualifies  as  a 
readily  marketable  staple  is  determined 
on  the  basis  of  the  conditions  existing 
at  the  time  the  loan  or  extension  of 
credit  that  is  seciu^d  by  the  staples  is 
made. 

(n)  Sale  of  Federal  funds  means  any 
transaction  between  depository 
institutions  involving  the  transfer  of 
immediately  available  funds  resulting 
from  credits  to  deposit  balances  at 
Federal  Reserve  Banks,  or  from  credits 
to  new  or  existing  deposit  balances  due 
from  a  correspondent  depository 
institution. 

(0)  Standby  letter  of  credit  means  any 
letter  of  credit,  or  similar  arrangement, 
that  represents  an  obligation  to  the 
beneficiary  on  the  part  of  the  issuer: 

(1)  To  repay  money  borrowed  by  or 
advanced  to  or  for  the  account  of  the 
account  party; 

(2)  To  make  payment  on  account  of 
any  indebtedness  undertaken  by  the 
account  party;  or 

(3)  To  make  payment  on  account  of 
any  default  by  the  account  party  in  the 
performance  of  an  obligation. 

§32.3    Lending  limits. 

(a)  Combined  general  limit.  A  national 
bank's  total  outstanding  loans  and 
extensions  of  credit  to  one  borrower 
may  not  exceed  15  percent  of  the  bank's 
capital  and  surplus,  plus  an  additional 
10  percent  of  the  bank's  capital  and 
surplus,  if  the  amount  that  exceeds  the 
bank's  15  percent  general  limit  is  fully 
secured  by  readily  marketable  collateral, 
as  defined  in  §  32.2(1).  To  qualify  for  the 
additional  10  percent  limit,  the  bank 
must  perfect  a  security  interest  in  the 
collateral  under  applicable  law  and  the 
collateral  must  have  a  current  market 
value  at  all  times  of  at  least  100  percent 
of  the  amount  of  the  loan  or  extension 
of  credit  that  exceeds  the  bank's  15 
percent  general  limit. 

(b)  Loans  subject  to  special  lending 
limits.  The  following  loans  or 
extensions  of  credit  are  subject  to  the 
lending  limits  set  forth  below.  When 
loans  and  extensions  of  credit  qualify 
for  more  than  one  special  lending  limit, 
the  special  limits  are  cumulative. 

(1)  Loans  secured  by  bills  of  lading  or 
warehouse  receipts  covering  readily 
marketable  staples,  (i)  A  national  bank's 
loans  or  extensions  of  credit  to  one 
borrower  secured  by  bills  of  lading, 
warehouse  receipts,  or  similar 
documents  transferring  or  securing  title 
to  readily  marketable  staples,  as  defined 
in  §  32.2(m),  may  not  exceed  35  percent 
of  the  bank's  capital  and  surplus  in 
addition  to  the  amount  allowed  under 
the  bank's  combined  general  limit.  The 


market  value  of  the  staples  securing  the 
loan  must  at  all  times  equal  at  least  115 
percent  of  the  amount  of  the 
outstanding  loan  that  exceeds  the  bank's 
combined  general  limit. 

(ii)  Staples  that  qualify  for  this  special 
limit  must  be  nonperishable,  may  be 
refrigerated  or  frozen,  and  must  be  fully 
covered  by  insurance  if  such  insurance 
is  customary.  Whether  a  staple  is  non- 
perishable  must  be  determined  on  a 
case-by-case  basis  because  of  differences 
in  handling  and  storing  commodities. 

(iii)  This  special  limit  applies  to  a 
loan  or  extension  of  credit  arising  from 
a  single  transaction  or  secured  by  the 
same  staples,  provided  that  the  duration 
of  the  loan  or  extension  of  credit  is: 

(A)  Not  more  than  10  months  if 
secured  by  nonperishable  staples;  or 

(B)  Not  more  than  six  montiis  if 
secured  by  refrigerated  or  frozen  staples. 

(iv)  The  holder  of  the  warehouse 
receipts,  order  bills  of  lading, 
documents  qualifying  as  documents  of 
title  under  the  Uniform  Commercial 
Code,  or  other  similar  documents,  must 
have  control  and  be  able  to  obtain 
immediate  possession  of  the  staple  so 
that  the  bank  is  able  to  sell  the 
underlying  staples  and  promptly 
transfer  title  and  possession  to  a 
purchaser  if  default  should  occur  on  a 
loan  secured  by  such  documents.  The 
existence  of  a  brief  notice  period,  or 
similar  procedural  requirements  under 
applicable  law,  for  the  disposal  of  the 
collateral  will  not  affect  the  eligibility  of 
the  instruments  for  this  special  limit. 

(A)  Field  warehouse  receipts  are  an 
acceptable  form  of  collateral  when 
issued  by  a  duly  bonded  and  licensed 
grain  elevator  or  warehouse  having 
exclusive  possession  and  control  of  the 
staples  even  though  the  grain  elevator  or 
warehouse  is  maintained  on  the 
premises  of  the  owner  of  the  staples. 

(B)  Warehouse  receipts  issued  by  the 
borrower-owner  that  is  a  grain  elevator 
or  warehouse  company,  duly-bonded 
and  licensed  and  regularly  inspected  by 
state  or  Federal  authorities,  may  be 
considered  eligible  collateral  under  this 
provision  only  when  the  receipts  are 
registered  with  an  independent  registrar 
whose  consent  is  required  before  the 
staples  may  be  withdrawn  from  the 
warehouse. 

(2)  Discount  of  installment  consumer 
paper,  (i)  A  national  bank's  loans  and 
extensions  of  credit  to  one  borrower  that 
arise  from  the  discount  of  negotiable  or 
nonnegotiable  installment  consumer 
paper,  as  defined  at  §  32.2(d),  that 
carries  a  full  recourse  endorsement  or 
unconditional  guarantee  by  the  person 
selling  the  paper,  may  not  exceed  10 
percent  of  the  bank's  capital  and  surplus 
in  addition  to  the  amount  allowed 
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under  the  bank's  combined  general 
limit.  An  unconditional  guarantee  may 
be  in  the  form  of  a  repurchase 
agreement  or  separate  guarantee 
agreement.  A  condition  reasonably 
within  the  power  of  the  bank  to 
perform,  such  as  the  repossession  of 
collateral,  will  not  make  conditional  an 
otherwise  unconditional  guarantee. 

(ii)  Where  the  seller  of  the  paper 
offers  only  partial  recourse  to  the  bank, 
the  lending  limits  of  this  section  apply 
to  the  obligation  of  the  seller  to  the 
bank,  which  is  measured  by  the  total 
amount  of  paper  the  seller  may  be 
obligated  to  repurchase  or  has 
guaranteed. 

(iii)  Where  the  bank  is  relying 
primarily  upon  the  maker  of  the  paper 
for  pajment  of  the  loans  or  extensions 
of  credit  and  not  upon  any  full  or  partial 
recourse  endorsement  or  guarantee  by 
the  seller  of  the  paper,  the  lending 
limits  of  this  section  apply  only  to  the 
maker.  The  bank  must  substantiate  its 
reliance  on  the  maker  with — 

(A)  Records  supporting  the  bank's 
independent  credit  analysis  of  the- 
maker's  ability  to  repay  the  loan  or 
extension  of  credit,  maintained  by  the 
bank  or  by  a  third  party  that  is 
contractually  obligated  to  make  those 
records  available  for  examination 
purposes:  and 

(B)  A  written  certification  by  «n 
officer  of  the  bank  authorized  by  the 
bank's  board  of  directors  or  any 
designee  of  that  officer,  that  the  bank  is 
relying  primarily  upon  the  maker  to 
repay  the  loan  or  extension  of  credit 

(iv)  Where  p>aper  is  purchased  in 
substantial  quantities,  the  records, 
evaluation,  and  certification  must  be  in 
a  form  appropriate  for  the  class  and 
quantity  of  paper  involved.  The  bank 
may  use  sampling  teclmiques,  or  other 
appropriate  methods,  to  independently 
verify  the  reliability  of  the  credit 
information  supplied  by  the  seller. 

(3)  Loans  secured  by  docvments 
covering  livestock,  (i)  A  national  bank's 
loans  or  extensions  of  credit  to  one 
borrower  secured  by  shipping 
documents  or  instruments  that  transfer 
or  secure  title  to  or  give  a  first  lien  on 
livestock  may  not  exceed  10  percent  of 
the  bank's  capital  and  surplus  in 
addition  to  the  amount  allowed  under 
the  bank's  combined  general  limit  The 
market  value  of  the  livestock  securing 
the  loan  must  at  all  times  equal  at  least 
115  percent  of  the  amount  of  the 
outstanding  loan  that  exceeds  the  bank's 
combined  general  limit.  For  purposes  of 
this  paragraph,  the  term  "livestock" 
includes  dairy  and  beef  cattle,  hogs, 
sheep,  goats,  horses,  mules,  poultry  and 
fish,  whether  or  not  held  for  resale. 


(ii)  The  bank  must  maintain  in  its  files 
an  inspection  and  valuation  for  the 
livestock  pledged  that  is  reasonably 
current,  taking  into  account  the  nature 
and  frequency  of  turnover  of  the 
livestock  to  which  the  documents  relate. 

(iii)  Under  the  laws  of  certain  states, 
persons  furnishing  pasturage  under  a 
grazing  contract  may  have  a  lien  on  the 
livestock  for  the  amount  due  for 
pasturage.  If  a  lien  that  is  based  on 
pasturage  furnished  by  the  lienor  prior 
to  the  bcink's  loan  or  extension  of  credit 
is  assigned  to  the  bank  by  a  recordable 
instrument  and  protected  against  being 
defeated  by  some  other  lien  or  claim,  by 
payment  to  a  person  other  than  the 
bank,  or  otherwise,  it  will  qualify  under 
this  exception  provided  the  amount  of 
the  perfected  lien  is  at  least  equal  to  the 
amount  of  the  loan  and  the  value  of  the 
livestock  is  at  no  time  less  than  115 
percent  of  the  portion  of  the  loan  or 
extension  of  credit  that  exceeds  the 
bank's  combined  general  limit.  When 
the  amount  due  under  the  grazing 
contract  is  dependent  upon  future 
performance,  the  resulting  lien  does  not 
meet  the  requirements  of  the  exception. 

(4)  Loans  secured  by  dairy  cattle.  A 
national  bank's  loans  and  extensions  of 
credit  to  one  borrower  that  arise  from 
the  discount  by  dealers  in  dairy  cattle  of 
paper  given  in  payment  for  the  cattle 
may  not  exceed  10  f>ercent  of  the  bank's 
capital  end  surplus  in  addition  to  the 
amount  allowed  under  the  bank's 
combined  general  liqiit.  To  qualify,  the 
paper — 

(i)  Must  carry  the  full  recourse 
endorsement  or  unconditional  guarantee 
of  the  seller,  and 

(ii)  Must  be  secured  by  the  cattle 
being  sold,  pursuant  to  liens  that  allow 
the  bank  to  maintain  a  perfected 
security  interest  in  the  cattle  under 
applicable  law. 

(5)  Additional  advances  to  complete 
project  financing  pursuant  to  renewal  of 
a  qualifying  commitment  to  lend.  A 
national  bank  may  renew  a  qualifying 
commitment  to  lend,  as  defined  by 

§  32.2(k),  and  complete  funding  under 
that  commitment  if  all  of  the  following 
criteria  are  met — 

(i)  The  advance  is  made  to  protect  the 
position  of  the  bank; 

(ii)  The  advance  will  enable  the 
borrower  to  complete  the  project  for 
which  the  qualifying  commitment  to 
lend  was  made:  and 

(iii)  The  amount  of  the  additional 
advance  does  not  exceed  the  lesser  of 
the  unfunded  portion  of  the  bank's 
qualifying  commitment  to  lend,  or  5 
percent  of  the  bank's  capital  and 
surplus. 


(6)  Agricultural  or  oil  and  gas  loans — 
(i)  Definitions.  For  purposes  of  this 
section — 

(A)  Agricultural  loans  include  loans 
or  extensions  of  credit  secured  by 
farmland,  loans  to  finance  agricultural 
production  and  other  loans  to  farmers 
reported  in  the  bank's  Report  of 
Condition  and  Income  (Call  Report). 
Examples  of  these  types  of  loans  are 
loans  for  growing  and  storing  of  crops, 
breeding  and  marketing  of  livestock, 
financing  fisheries,  purchasing  of  form 
machinery  and  equipment,  maintaining 
and  operating  farms,  and  purchasing 
discounted  notes  of  farmers. 

(B)  Oil  and  gas  loans  include  loans  or 
extensions  of  credit  to  oil  companies, 
petroleum  refiners,  and  companies 
primarily  engaged  in  the  oil-  and  gas- 
related  business,  such  as  operating  oil 
and  gas  field  properties,  contract 
drilling,  performing  exploration  services 
on  a  contract  basis,  performing  oil  and 
gas  field  services,  manufacturing  or 
leasing  of  oil  field  machinery  and 
equipment,  transporting  petroleum  by 
pipeline,  transmitting  or  distributing 
natural  gas,  and  investing  in  oil  and  gas 
royalties  or  leases. 

(C)  Special  category  loan  charge-offs 
means  agricultural  or  oil  and  gas  loans 
charged-off  during  the  period  from 
January  1, 1986  through  December  31. 
1989,  that  have  been  reported  in  a 
special  memorandum  item  in  the  bank's 
Call  Report  in  accordance  with  the 
OCC's  capital  forbearance  policy. 

(ii)  Substitute  lending  limit.  A 
national  bank  that  had  special  category 
loan  charge-offs  resulting  in  a  reduction 
in  its  capital  and  surplus  since 
December  31, 1985,  may  substitute  a 
lending  limit  calculated  under  this 
section  for  the  bank's  15  percent  general 
limit,  up  to  a  maximum  amount  of  20 
percent  of  the  bank's  capital  and 
surplus,  until  January  1,  1995. 

(iii)  Calculation  of  lending  limit.  The 
substitute  lending  limit  in  paragraph 
(b)(6)(ii)  of  this  section  is  the  lesser  of 
the  following  amounts: 

(A)  15  percent  of  the  bank's  capital 
and  surplus  on  December  31. 1985;  or 

(B)  15  percent  of  the  total  of— 

(I)  The  difference  between  the  sum  of 
special  category  loan  charge-offs  and  the 
sum  of  recoveries  on  those  charge-offs; 
plus 

[2]  Capital  and  surplus;  or 

(C)  20  percent  of  capital  and  surplus, 
(iv)  Expiration.  Paragraph  (b)(6)  of 

this  section  expires  on  January  1. 1995. 

(c)  Loans  not  subject  to  the  lending 
limits.  The  following  loans  or 
extensions  of  credit  are  not  subject  to 
the  lending  limits  of  12  U.S.C.  84  or  this 
part. 
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(1)  Loans  arising  from  the  discount  of 
commercial  or  business  paper  (i)  Loans 
or  extensions  of  credit  arising  from  the 
discount  of  negotiable  commercial  or 
business  paper  that  evidences  an 
obligation  to  the  person  negotiating  the 
paper.  The  paper — 

(A)  Must  be  given  in  payment  of  the 
purchase  price  of  commodities 
purchased  for  resale,  fabrication  of  a 
product,  or  any  other  business  purpose 
that  may  reasonably  be  expected  to 
provide  funds  for  payment  of  the  paper; 
and 

(B)  Must  bear  the  full  recourse 
endorsement  of  the  owner  of  the  paper, 
except  that  paper  discounted  in 
connection  with  export  transactions, 
that  is  transferred  without  recourse,  or 
with  limited  recourse,  must  be 
supported  by  an  assignment  of 
appropriate  insurance  covering  the 
political,  credit,  and  transfer  risks 
applicable  to  the  paper,  such  as 
insurance  provided  by  the  Export- 
Import  Bank,  or  the  Foreign  Credit 
Insurance  Association. 

(ii)  A  failure  to  pay  principal  or 
interest  on  commercial  or  business 
paper  when  due  does  not  result  in  a 
loan  or  extension  of  credit  to  the  maker 
or  endorser  of  the  paper;  however,  the 
amount  of  such  paper  thereafter  must  be 
counted  in  determining  whether 
additional  loans  or  extensions  of  credit 
to  the  same  borrower  may  be  made 
within  the  limits  of  12  U.S.C.  84  and 
this  part. 

(2)  Bankers'  acceptances.  A  bank's 
acceptance  of  drafts  eligible  for 
rediscount  under  12  U.S.C  372  and  373, 
or  a  bank's  purchase  of  acceptances 
created  by  other  banks  that  are  eligible 
for  rediscount  under  those  sections;  but 
not  including — 

(i)  A  bank's  acceptance  of  drafts 
ineUgible  for  rediscount  (which 
constitutes  a  loan  by  the  bank  to  the 
customer  for  whom  the  acceptance  was 
made,  in  the  amount  of  the  draft); 

(ii)  A  bank's  purchase  of  ineligible 
acceptances  created  by  other  banks 
(which  constitutes  a  loan  from  the 
purchasing  bank  to  the  accepting  bank, 
in  the  amount  of  the  purchase  price); 
and 

(iii)  A  bank's  purchase  of  its  own 
acceptances  (which  constitutes  a  loan  to 
the  bank's  customer  for  whom  the 
acceptance  was  made,  in  the  amount  of 
the  purchase  price). 

(3)  Loans  secured  by  U.S.  obligations. 
Loans  or  extensions  of  credit,  or 
portions  thereof,  to  the  extent  fully 
secured  by  the  current  market  value  of 
bonds,  notes,  certificates  of 
indebtedness,  or  Treasury  bills  of  the 
United  States  or  by  similar  obligations 
fully  guaranteed  as  to  principal  and 


interest  by  the  United  States,  where  a 
security  interest  in  the  collateral  has 
been  perfected  under  applicable  state 
law. 

(4)  Loans  to  or  guaranteed  by  a 
Federal  agency. 

(i)  Loans  or  extensions  of  credit  to  any 
department,  agency,  bureau,  board, 
commission,  or  establishment  of  the 
United  States  or  any  corporation  wholly 
owned  directly  or  indirectly  by  the 
United  States. 

(ii)  Loans  or  extensions  of  credit, 
including  portions  thereof,  to  the  extent 
secured  by  unconditional  takeout 
commitments  or  guarantees  of  any  of  the 
foregoing  governmental  entities.  The 
commitment  or  guarantee — 

(A)  Must  be  payable  in  cash  or  its 
equivalent  within  60  days  after  demand 
for  payment  is  made; 

(B)  Is  considered  unconditional  if  the 
protection  afforded  the  Ijank  is  not 
substantially  diminished  or  impaired  if 
loss  should  result  from  factors  beyond 
the  bank's  control.  Protection  against 
loss  is  not  materially  diminished  or 
impaired  by  procedural  requirements, 
such  as  an  agreement  to  take  over  only 
in  the  event  of  default,  including  default 
over  a  specific  period  of  time,  a 
requirement  that  notification  of  default 
be  given  within  a  specific  period  after 
its  occurrence,  or  a  requirement  of  good 
faith  on  the  part  of  the  bank. 

(5)  Loans  to  or  guaranteed  by  general 
obligations  of  a  State  or  political 
subdivision.  Loans  or  extensions  of 
credit  to  a  State  or  political  subdivision 
that  constitutes  a  general  obligation  of 
the  State  or  political  subdivision,  as 
defined  in  §  1.3(g)  of  this  chapter,  and 
for  which  the  lending  bank  has  obtained 
the  opinion  of  counsel  that  the  loan  or 
extension  of  credit  is  a  valid  and 
enforceable  general  obligation  of  the 
borrower,  and  loans  or  extensions  of 
credit,  including  portions  thereof,  to  the 
extent  guaranteed  or  secured  by  a 
general  obligation  of  a  State  or  political 
subdivision  and  for  which  the  lending 
bank  has  obtained  the  opinion  of 
counsel  that  the  guarantee  or  collateral 
is  a  valid  and  enforceable  general 
obligation  of  that  public  body. 

(6)  Loans  secured  by  segregated 
deposit  accounts.  Loans  or  extensions  of 
credit,  including  portions  thereof,  to  the 
extent  secured  by  a  segregated  deposit 
account  in  the  lending  bank,  provided  a 
security  interest  in  the  deposit  has  been 
perfected  under  applicable  law. 

(i)  Where  the  deposit  is  eligible  for 
withdrawal  before  the  secured  loan 
matures,  the  bank  must  establish 
internal  procedures  to  prevent  release  of 
the  security  without  the  bank's  prior 
consent. 


(ii)  A  deposit  that  is  denominated  and 
payable  in  a  currency  other  than  that  of 
the  loan  or  extension  of  credit  that  it 
secures  may  be  eligible  for  this 
exception  if  the  currency  is  freely 
convertible  to  U.S.  dollars. 

(iii)  This  exception  applies  to  only 
that  portion  of  the  loan  or  extension  of 
credit  that  is  covered  by  the  U.S.  dollar 
value  of  the  deposit. 

(iv)  The  lending  bank  must  establish 
procedures  to  revalue  foreign  currency 
deposits  to  ensure  that  the  loan  or 
extension  of  credit  remains  fully 
secured  at  all  times. 

(7)  Loans  to  financial  institutions  with 
the  approval  of  the  Comptroller.  Loans 
or  extensions  of  credit  to  any  financial 
institution  or  to  any  receiver, 
conservator,  superintendent  of  banks,  or 
other  agent  in  charge  of  the  business 
and  property  of  a  financial  institution 
when  an  emergency  situation  exists  and 
a  national  bank  is  asked  to  provide 
assistance  to  another  financial 
institution,  and  the  loan  is  approved  by 
the  Comptroller.  For  purposes  of  this 
paragraph,  financial  institution  means  a 
commercial  bank,  savings  bank,  trust 
company,  savings  association,  or  credit 
union. 

(8)  Loans  to  the  Student  Loan 
Marketing  Association.  Loans  or 
extensions  of  credit  to  the  Student  Loan 
Marketing  Association. 

(9)  Loans  to  industrial  development 
authorities.  A  loan  or  extension  of  credit 
to  an  industrial  development  authority 
or  similar  public  entity  created  to 
construct  and  lease  a  plant  facility, 
including  a  health  care  facility,  to  an 
industrial  occupant  will  be  deemed  a 
loan  to  the  lessee,  provided  that — 

(i)  The  bank  evaluates  the 
creditworthiness  of  the  industrial 
occupant  before  the  loan  is  extended  to 
the  authority; 

(ii)  The  authority's  liability  on  the 
loan  is  limited  solely  to  whatever 
interest  it  has  in  the  particular  facility; 

(iii)  The  authority's  interest  is 
assigned  to  the  bank  as  security  for  the 
loan  or  the  industrial  ot.cupant  issues  a 
promissory  note  to  the  bank  that 
provides  a  higher  order  of  security  than 
the  assignment  of  a  lease;  and 

(iv)  The  industrial  occupant's  lease 
rentals  are  assigned  and  paid  directly  to 
the  bank. 

(10)  Loans  to  leasing  corporations.  A 
loan  or  extension  of  credit  to  a  leasing 
corporation  for  the  purpose  of 
purchasing  equipment  for  lease  will  be 
deemed  a  loan  to  the  lessee,  provided 
that— 

(i)  The  bank  evaluates  the 
creditworthiness  of  the  lessee  before  the 
loan  is  extended  to  the  leasing 
corporation; 
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(ii)  The  loan  is  without  recourse  to  the 
leasingcorporation; 

(iii)  The  oank  is  given  a  security 
interest  in  the  equipment  and  in  the 
event  of  default,  may  proceed  directly 
against  the  equipment  and  the  lessee  for 
any  deficiency  resulting  from  the  sale  of 
the  equipment; 

(iv)  The  leasing  corporation  assigns 
all  of  its  rights  under  the  lease  to  the 
bank. 

IV)  Itie  lessee's  lease  payments  are 
assigned  and  paid  directly  to  the  bank; 
and 

(vi)  The  lease  pa>'ments  assigned  to 
the  bank  are  sufficient  to  satis^'  the  loan 
to  the  leasing  corporation  with  no 
allowance  for  salvage  value  or  rents  that 
could  accrue  through  renewal  or 
extension  of  the  lease. 

§  32.4    Caicuiatlon  o(  lending  limits. 

(a)  Calculation  date.  For  purposes  of 
determining  compliance  with  12  U.S.C 
84  and  this  part,  a  bank's  lending  limit 
shall  be  calculated  as  of  the  most  recent 
of  the  following  dates — 

(1)  When  the  banks  Consolidated 
Report  of  Condition  and  Income  is 
required  to  be  filed  with  the  OCC; 

(2)  When  there  is  a  change  in  the 
bank's  capital  category  for  purposes  of 
12  U.S.C.  18310  and  part  6  of  this 
chapter;  or 

(3)  When  a  material  event  (including 
a  series  of  related  events  that  are 
material  in  the  aggregate)  occurs  that 
reduces  or  increases  the  bank's  capital 
and  surplus  calculated  under 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
by  10  percent  or  more. 

'  (b)  Authority  of  OCC  to  require  more 
frequent  calculations.  If  the  OCC 
determines  for  safety  and  soundness 
reasons  that  a  bank  should  calculate  its 
lending  limit  more  frequently  than 
required  by  paragraph  (a)  of  this  section, 
the  OCC  may  provide  written  notice  to 
the  bank  directing  the  bank  to  calculate 
its  lending  limit  at  a  more  frequent 
interval,  and  the  bank  shall  thereafter 
calculate  its  lending  limit  at  that 
interval. 

§32.5    Comblnatkm  rules. 

(a)  General  rule.  Loans  or  extensions 
of  credit  to  one  borrower  will  be 
attributed  to  another  person  and  each 
person  will  be  deemed  a  borrower — 

(1)  When  proceeds  of  a  loan  or 
extension  of  credit  are  to  be  used  for  the 
direct  benefit  of  the  other  person,  to  the 
extent  of  the  proceeds  so  used;  or 

(2)  When  a  common  enterprise  is 
deemed  to  exist  between  the  persons. 

(b)  Direct  benefit.  The  proceeds  of  a 
loan  or  extension  of  credit  to  a  borrower 
will  be  deemed  to  be  used  for  the  direct 
benefit  of  another  person  and  will  be 
attributed  to  the  other  person — 


(1)  When  the  proceeds,  or  assets 
purchased  with  thri  proceeds,  are 
transferred  to  another  person,  other  than 
in  a  bona  fide  arm's  length  transaction 
where  the  proceeds  are  used  to  acquire 
property,  goods,  or  services;  or 

(2)  When  the  OCC  determines,  based 
upon  an  evaluation  of  the  facts  and 
circumstances,  that  a  party  has  directly 
benefited  from  a  loan  or  extension  of 
credit  from  the  bank  through  the  use  of 
a  nominee  borrower. 

(c)  Common  enterprise.  A  common 
enterprise  will  be  deemed  to  exist  and 
loans  to  separate  borrowers  will  be 
agerecated: 

(1)  When  the  expected  source  of 
repayment  for  each  loan  or  extension  of 
credit  is  the  same  for  each  borrower  and 
neither  borrower  has  another  source  of 
income  from  which  the  loan  (together 
with  the  borrower's  other  obligations) 
may  be  fully  repaid.  An  employer  will 
not  be  treated  as  a  source  of  repayment 
under  this  paragraph  because  of  wages 
and  salaries  paid  to  an  employee,  unless 
the  standards  of  paragraph  (c)(2)  of  this 
section  are  met; 

(2)  When  loans  or  extensions  of  credit 
are  made — 

(i)  To  borrowers  who  are  related 
directly  or  indirectly  through  common 
control  as  defined  in  §  32.2(f).  including 
where  one  borrower  is  directly  or 
indirectly  controlled  by  another 
borrower;  and 

(ii)  Substantial  financial 
interdependence  exists  among 
borrowers.  Substantial  financial 
interdependence  is  deemed  to  exist 
when  50  percent  or  more  of  one 
borrower's  gross  receipts  or  gross 
expenditures  (on  an  annual  basis)  are 
derived  from  transactions  with  the  other 
borrower.  Gross  receipts  and 
expenditures  include  gross  revenues/ 
expenses,  intercompany  loans, 
dividends,  capital  contributions,  and 
similar  receipts  or  payments; 

(3)  When  separate  persons  borrow 
from  a  bank  to  acquire  a  business 
enterprise  of  which  those  borrowers  will 
own  more  than  50  percent  of  the  voting 
securities,  in  which  case  a  common 
enterprise  is  deemed  to  exist  between 
the  borrowers;  or 

(4)  When  the  OCC  determines,  based 
upon  an  evaluation  of  the  facts  and 
circumstances  of  particular  transactions, 
that  a  common  enterprise  exists. 

(d)  Special  rule  for  loans  to  a 
corporate  group.  (1)  Loans  or  extensions 
of  credit  by  a  bank  to  a  corporate  group 
may  not  exceed  50  percent  of  the  bank's 
capital  and  surplus.  This  limitation 
applies  only  to  loans  subject  to  the 
combined  general  limit.  A  corporate 
group  includes  a  person  and  all  of  its 
subsidiaries.  For  purposes  of  this 


paragraph,  a  corporation  is  a  subsidiary 
of  any  person  that  owns  or  beneficially 
owns  directly  or  indirectly  more  than  50 
percent  of  thd  voting  stock  of  the 
corporation. 

(2)  Loans  or  extensions  of  credit  to  a 
person  and  its  subsidiary,  or  to 
subsidiaries  of  a  person,  are  not 
combined  unless  either  the  direct 
benefit  or  the  common  enterprise  test  is 
met. 

(e)  Special  rules  for  loans  to 
partnerships,  joint  ventures,  and 
associations.  (1)  Loans  or  extensions  of 
credit  to  a  partnership,  joint  venture,  or 
association  are  deemed  to  be  loans  or 
extensions  of  credit  to  each  member  of 
the  partnership,  joint  venture,  or 
association.  This  rule  does  not  apply  to 
limited  partners  in  limited  partnerships 
or  to  members  of  joint  ventures  or 
associations  if  the  partners  or  members, 
by  the  terms  of  the  partnership  or 
membership  agreement,  are  not  to  be 
held  generally  liable  for  the  debts  or 
actions  of  the  partnership,  joint  venture, 
or  association,  and  those  provisions  are 
valid  under  applicable  law. 

(2)  Loans  or  extensions  of  credit  to 
members  of  a  partnership,  joint  venture, 
or  association  are  not  attributed  to  the 
partnership,  joint  venture,  or  association 
unless  either  the  direct  benefit  or  the 
common  enterprise  tests  are  met.  Both 
the  direct  benefit  and  common 
enterprise  tests  are  met  between  a 
member  of  a  partnership,  joint  venture 
or  association  and  such  partnership, 
joint  venture  or  association,  when  loans 
or  extensions  of  credit  are  made  to  the 
member  to  purchase  an  interest  in  the 
partnership,  joint  venture  or  association. 

(3)  Loans  or  extensions  of  credit  to 
members  of  a  partnership,  joint  venture, 
or  association  are  not  attributed  to  other 
members  of  the  partnership,  joint 
venture,  or  association  unless  either  the 
direct  benefit  or  common  enterprise  test 
is  met. 

(f)  Loans  to  foreign  governments,  their 
agencies,  and  instrumentalities — (1) 
Aggregation.  Loans  and  extensions  of 
credit  to  foreign  governments,  their 
agencies,  and  instrumentalities  will  be 
aggregated  with  one  another  only  if  the 
loans  or  extensions  of  credit  fail  to  meet 
either  the  means  test  or  the  purpose  test 
at  the  time  the  loan  or  extension  of 
credit  is  made. 

(i)  The  means  test  is  satisfied  if  the 
borrower  has  resources  or  revenue  of  its 
owTi  sufficient  to  service  its  debt 
obligations.  If  the  government's  support 
(excluding  guarantees  by  a  central 
government  of  the  borrower's  debt), 
exceed.^,  the  borrower's  annual  revenues 
from  other  sources,  it  will  be  presumed 
that  the  means  test  has  not  been 
satisfied. 


Federal  Register  /  Vol.  59.  No.  29  /  Friday.  February  11,  1994  /  PTx>posed  Rules 


6603 


(ii)  The  purpose  test  is  satisRed  if  the 
purpose  of  the  loan  or  extension  of 
credit  is  consistent  with  the  purposes  of 
the  borrower's  general  business. 

(2)  Documentation.  In  order  to  show 
that  the  means  and  purpose  tests  have 
been  satisfied,  a  bank  must,  at  a 
minimum,  retain  in  its  files  the 
following  items: 

(i)  A  statement  (accompanied  by 
supporting  documentation)  describing 
the  legal  status  and  the  degree  of 
financial  and  operational  autonomy  of 
the  borrowing  entity; 

{ii)  Financial  statements  for  the 
Dorrowing  entity  for  a  minimum  of  three 
years  prior  to  the  date  the  loan  or 
extension  of  credit  was  made  or  for  each 
year  that  the  borrowing  entity  has  been 
in  existence,  if  less  than  three; 

(iii)  Financial  statements  for  each  year 
the  loan  or  extension  of  credit  is 
outstanding; 

(iv)  The  Bank's  assessment  of  the 
borrower's  means  of  servicing  the  loan 
or  extension  of  credit,  including  specific 
reasons  in  support  of  that  assessment. 
The  assessment  shall  include  an 
analysis  of  the  borrower's  financial 
history,  its  present  and  projected 
economic  and  financial  performance, 
and  the  significance  of  any  financial  ^ 
support  provided  to  the  borrower  by 
third  parties,  including  the  borrower's 
central  government;  and 

(v)  A  loan  agreement  or  other  written 
statement  from  the  borrower  which 
clearly  describes  the  purpose  of  the  loan 
or  extension  of  credit.  The  written 
representation  will  ordinarily  constitute 
sufficient  evidence  that  the  purpose  test 
has  been  satisfied.  However,  when,  at 
the  time  the  funds  are  disbursed,  the 
bank  knows  or  has  reason  to  know  of 
other  information  suggesting  that  the 
borrower  will  use  the  proceeds  in  a 
manner  inconsistent  with  the  written 
representation,  it  may  not,  without 
further  inquiry,  accept  the 
representation. 

(3)  Restructured  loans — (i)  Nan- 
combination  rule.  Notwithstanding 
paragraphs  (a)  through  (e)  of  this 
section,  when  previously  outstanding 
loans  and  other  extensions  of  credit  to 
a  foreign  government,  its  agencies,  and 
instnmientahties  (i.e.,  public-sector 
obligors)  that  qualified  for  a  separate 
lending  limit  under  paragraph  (0(1)  of 
this  section  are  consolidated  under  a 
central  obligor  in  a  qualifying 
restructimng,  such  loans  will  not  be 
aggregated  and  attributed  to  the  central 
obligor,  notwithstanding  any 
substitution  in  named  obligors,  solely 
because  of  the  restructuring.  Such  loans 
(other  than  loans  originally  attributed  to 
the  central  obligor  in  their  ovm  right) 
will  not  be  considered  obligations  of  the 


centTal  obligor  and  will  continue  to  be 
attributed  to  the  original  public-sector 
obligor  for  purposes  of  the  lending  limit. 

(ii)  Qualifying  restructuring.  Loans 
and  other  extensions  of  credit  to  a 
foreign  government,  its  agencies,  and 
instrumentalities  will  qualify  for  the 
non-combination  process  under 
paragraph  (f)(3)(i)  of  this  section  only  if 
they  are  restructured  in  a  sovereign  debt 
restructuring  approved  by  the  OCC. 
upon  request  by  a  bank  for  application 
of  the  non-combination  rule.  The  factors 
that  the  OCC  will  use  in  making  this 
determination  include,  but  are  not 
limited  to,  the  following: 

(A)  Whether  the  restructuring 
involves  a  substantial  portion  of  the 
total  commercial  bank  loans  outstanding 
to  the  foreign  government,  its  agencies, 
and  instrumentalities; 

(B)  Whether  the  restructuring  involves 
a  substantial  number  of  the  foreign 
country's  external  commercial  bsjik 
creditors; 

(C)  Whether  the  restructuring  and 
consolidation  under  a  central  obligor  is 
being  done  primarily  to  facilitate 
external  debt  management;  and 

(D)  Whether  the  restructuring 
includes  features  of  debt  or  debt-service 
reduction. 

(iii)  50  percent  aggregate  limit.  With 
respect  to  any  case  in  whieh  the  non- 
combination  process  under  paragraph 
(0(3)(i)  of  this  section  applies,  a  national 
bank's  loans  and  otlier  extensions  of 
credit  to  a  foreign  government,  its 
agencies,  instrumentalities,  all  other 
public-sector  borrowers  (including 
restructured  debt)  shall  not  exceed,  in 
the  aggregate.  50  percent  of  the  bank's 
unimpaired  capital  and  unimpaired 
surplus. 

§  32.6    Nonconforrrring  loans. 

(a)  A  loan,  within  a  bank's  legal 
lending  limit  when  made,  will  become 
nonconforming  if  it  is  no  longer  in 
conformity  with  the  bank's  lending  limit 
because — 

(1)  the  bank's  capital  has  declined, 
borrowers  have  merged,  lenders  have 
merged,  the  lending  limit  rules  have 
changed;  or 

(2)  collateral  securing  the  loon  to 
satisfy  the  requirements  of  a  lending 
limit  exception  has  declined  in  value. 

(b)  A  bank  must  exercise  best  efforts, 
consistent  with  safe  and  sound  banking 
practices,  to  bring  a  loan  that  is 
nonconforming  as  a  result  of  paragraph 
{a)(l)  of  this  section  into  conformity 
with  the  lending  limit. 

(c)  A  bank  must  bring  a  loan  that  is 
nonconforming  as  a  result  of  paragraph 
(a)(2)  of  this  section  into  conformity 
with  the  lending  limit  within  five 
business  days,  except  when  judicial 


proceedings,  regulatory  actions  or  other 
extraordinary  circumstances  beyond  the 
bank's  control  prevent  the  bank  fivm 
taking  action. 

Dated  October  10. 1993. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

IFR  Doc.  94-3184  Filed  2-10-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9^-ANE-39} 

Airworthiness  Directives;  Garrett 
Turbine  Engtne  Company  ATF3  Series 
Turt>ofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Garrett  Turbine  Engine  Company  ATF3 
series  turt)ofan  engines.  This  proposal 
would  require  a  one-time  inspection  for 
cracks  of  the  cur\-ic  and  bore  area  of  the 
high  pressure  turbine  (HPT)  rotor 
assembly  disk„and  replacement,  if 
necessary,  with  a  serviceable  disk.  This 
proposal  is  prompted  by  several  reports 
of  cracks  discovered  during  routine 
•inspections  of  HPT  rotor  assembly 
disks.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  an 
uncontained  failure  of  the  HPT  rotor 
assembly  disk. 

DATES:  Comments  must  be  received  by 
April  12. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-ANE-39. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Propulsion  Engines, 
Aviation  Services  Division.  Data 
Distribution.  Dept.  64-3/2102-lM.  P.O. 
Box  29003.  Phoenix.  AZ  85038-9003. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach,  CA 
90806-2425;  telephone  (310) 988-5246; 
fax  (310)  98a-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Proposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  tlie  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice     . 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-39."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRNl  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-39, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  cracks 
discovered  during  routine  Inspections  of 
four  high  pressure  turbine  (HPT)  rotor 
assembly  disks  installed  on  Garrett 
Turbine  Engine  Company  Model  ATF3- 
6  and  -6A  turbofan  engines.  The  FAA 
has  determined  that  the  cracks  were 
created  by  a  double  strike  forging  and 
quench  process  employed  by  a  vendor 
in  1978.  This  process  produced  small 
cracks  in  the  curvic  and  bore  area. 


These  cracks  became  more  prominent 
during  the  forging  and  quenching 
operation  and  subsequently  propagated 
in  fatigue  during  field  service.  Seventy 
five  disks  created  using  this  forging 
process  have  been  identified  by  serial 
number  in  this  airworthiness  directive 
(AD).  This  condition,  if  not  corrected, 
could  result  in  an  uncontained  failure  of 
the  HPT  rotor  assembly  disk. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division,  Alert  Service  Bulletin  (ASB) 
No.  ATF3-A72-6184,  Revision  1,  dated 
January  11, 1993,  that  describes 
procedures  for  a  one-time  inspection  for 
cracks  of  the  curvic  and  bore  area  of  the 
HPT  rotor  assembly  disk,  and 
replacement,  if  necessary,  with  a 
serviceable  disk. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  for  cracks 
of  the  curvic  and  bore  area  of  HPT  rotor 
assembly  disks  listed  by  serial  number 
in  Table  1  of  Allied-Signal  Aerospace 
Company.  Garrett  Engine  Division,  ASB 
No.  ATF3-A72-6184,  Revision  1.  dated 
January  11. 1993.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  75  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  220 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $24,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption  - 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
abiding  the  following  new  airworthiness 
directive: 

Garrett  Turbine  Engine  Company:  Docket 

No.  93-ANE-39. 

Applicability:  Garrett  Turbine  Engine 
Company  Model  ATF3-6  and  -6A  turbofan 
engines  equipped  with  high  pressure  turbine 
(HPT)  rotor  assembly  disk.  Part  Number  (P/ 
N)  3001765-1  and  -2.  listed  by  serial 
numt)ers  in  Table  1  of  Allied.Signal 
Aerospace  Company,  Garrett  Engine 
Division.  Alert  Service  Bulletin  (ASB)  No. 
ATF3-A72-6184,  Revision  1.  dated  January 
11, 1993.  These  engines  are  installed  on  but 
not  limited  to  Dassault  Aviation  Falcon  Jet 
Falcon  Series  G  (Falcon  20G/HU-25)  and 
Mystere-Falcon  200  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  failure  of  the 
HPT  rotor  assembly  disk,  accomplish  the 
following: 

(a)  For  engines  with  1550  or  more  HPT 
rotor  assembly  disk  cycles  since  new  (CSNl 
on  the  effective  date  of  this  AD,  perform  a 
one-time  inspection  for  cracks  of  the  curvic 
and  bore  area  of  the  HPT  rotor  assembly  disk, 
and  replace  if  necessary,  with  a  serviceable 
disk,  in  accordance  with  Allied-Signal 
Aerospace  Company.  Garrett  Engine 
Division,  ASB  No.  ATF3-A72-6184, 
Revision  1,  dated  January  11, 1993.  within  50 
cycles  in  service  (QS)  after  the  effective  date 
of  this  AD. 

(b)  For  engines  with  less  than  1550  HPT 
rotor  assembly  disk  CSN  on  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  for 
cracks  of  the  curvic  and  bore  area  of  the  HPT 
rotor  assembly  disk,  and  replace  if  necessary, 
with  a  serviceable  disk,  in  accordance  with 
Allied-Signal  Aerospace  Company.  Garrett 
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Engine  Division.  ASB  No.  ATF3-A72-ei84. 
Revision  1.  dated  January  11, 1993.  within 
300  as  after  the  effective  date  of  this  AD.  or 
prior  to  accumulating  1600  CSN.  whichever 
occurs  riTst 

(r)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
February  3, 1994. 
)ay  ).  Pardee, 

Manager.  Engine  and  Propeller  Pirectomte. 

Aircraft  Certification  Service. 

|FR  Doc.  94-3237  Filed  2-10-94.  8:45  a.mj 

BILL0KS  CODE  4«10-1»-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  14 

Administrative  Interpretations,  General 
Policy  Statements,  and  Enforcement 
Policy  Statements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  Proposed  Policy 
Statement.  Request  for  Comment. 

SUMMARY:  The  Federal  Trade 
Commission  (FTC  or  Commission) 
proposes  amending  its  regulations  by 
adopting  a  policy  statement  supporting 
and  encouraging  the  use  of  alternative 
dispute  resolution  (ADR)  procedures  in 
appropriate  circumstances.  This 
statement  implements  the 
Administrative  Dispute  Resolution  Act 
(ADRA).  which  requires  federal  agencies 
to  develop  a  policy  regarding  the  use  of 
ADR  in  their  administrative  programs. 
Both  the  ADRA  and  the  Negotiated 
Rulemaking  Act  (NRA)  authorize  and 
encoiu"age  agencies  to  use  arbitration, 
mediation,  hegotiated  rulemaking,  and 
other  consensual  methods  of  dispute 
resolution. 

The  Commission  is  seeking  comment 
from  interested  persons  on  its  proposed 
ADR  policy  statement,  including  any 
comments  concerning  issues  or 
proceedings  that  would  be  especially 
amenable  to  alternative  dispute 
n:solution  or  areas  in  which  such 


techniques  should  be  limited  or  not 
used. 

DATES:  Written  comments  roust  be 
received  on  or  before  April  12, 1994, 
The  Commission's  policy  on  alternative 
dispute  resolution  will  become  effective 
upon  its  publication  in  final  form  in  the 
Federal  Register. 

ADDRESSES:  Send  written  comments  to: 
Office  of  the  Secretary,  ADR  Comment, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Ave  NW.. 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Grant,  Attorney,  Division  of 
Marketing  Practices,  Bureau  of 
Consiuner  Protection,  Federal  Trade 
Commission,  (202)  326-3299. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Congress  has  amended  the 
Administrative  Procedure  Act  through 
enactment  of  the  Administrative 
Dispute  Resolution  Act  (ADRA).  Public 
Law  101-552.  5  U.S.C.  571  et  seq.  and 
the  Negotiated  Rulemaking  Act  (NRA). 
Pubhc  Law  101-648,  5  U.S.C.  561  et 
seq.  The  ADRA  authorizes  federal 
agencies  to  use  arbitration,  mediation, 
settlement  negotiation,  and  other 
consensual  methods  of  dispute 
resolution.  The  NRA  authorizes 
agencies  to  use  negotiated  rulemaking 
techniques  to  assist  in  drafting  proposed 
rules  as  an  alternative  to  more 
adversarial  procedures.  By  enacting  the 
ADRA  and  the  NRA.  Congress  expressed 
its  views  that,  in  some  cases,  the  use  of 
ADR  techniques  by  federal  agencies  can 
result  in  more  effective,  timely,  and  less 
expensive  dispute  resolution  than 
litigation. 

The  ADRA  requires  federal  agencies 
to  adopt  a  pohcy  that  addresses  the  use 
of  alternative  means  of  dispute 
resolution  and  to  examine  alternative 
means  of  resolving  disputes  in 
connection  with  formal  and  informal 
adjudications,  rulemakings, 
enforcement  actions,  the  issuance  and 
revocation  of  licenses  or  permits, 
contract  administration,  litigation 
brought  by  or  against  the  agency,  and 
other  agency  actions.  The  Commission 
proposes  amending  16  CFR  part  14  by 
issuing  a  policy  statement  on  alternative 
dispute  resolution  ("ADR")  in  order  to 
implement  the  ADRA.  Although  notice 
and  comment  procedures  are  not 
required  for  general  statements  of  policy 
or  procedure  (5  U.S.C.  553(bKA)).  an 
opportunity  for  public  comment  is  being 
provided. 


II.  Policy  Statement  on  Ahemative 
Dispute  Resolution 

List  of  Subjects  in  16  CFR  Part  14 

Administrative  practice  and 
procedure.  Advertising,  Alternative 
dispute  resolution.  Dispute  resolution. 
Trade  practices.  Truth  in  lending. 

It  is  proposed  that  Part  14  of  Title  16 
of  the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  14— ADMINISTRATIVE 
INTERPRETATIONS,  GENERAL 
POLICY  STATEMENTS,  AND 
ENFORCEMENT  POLICY 
STATEMENTS 

1.  The  authority  citation  for  part  14  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  561-S81. 15  U.S.C  41- 

58. 

2.  Section  14.18  is  added  to  read  as 
follows: 

§14.18    Altemativ*  Dispute  Resolution 
Policy. 

(a)  The  Commission  supports 
alternative  dispute  resolution  ("ADR") 
and  seeks  to  encourage  its  voluntary  use 
whenever  appropriate.  In  some  cases, 
the  use  of  ADR  may  lead  to  resolutions 
that  are  more  effective,  timely,  and  less 
costly  'than  resolutions  obtained  through 
formal  adjudication.  Many  Commission 
disputes  have  been  and  will  continue  to 
be  resolved  without  formal 
adjudication.  Historically,  unassisted 
negotiation  has  been  the  primary  means 
of  resolving  disputes  without  fcHTnal 
adjudication.  However,  in  some  cases, 
the  use  of  assisted  negotiation 
procedures,  including  but  not  limited  to 
conciliation,  facilitation,  mediation, 
neutral  evaluation,  factfmding, 
minitrials.  and  arbitration,  may  help  the 
Commission  fulfill  its  statutory  mission 
more  effectively.  As  with  other  agency 
actions,  agreements  reached  through 
ADR  are  not  valid  or  effective  unless 
and  until  the  Commission  approves  and 
accepts  such  agreements. 

(b)  As  required  by  the  Administrative 
Dispute  Resolution  Act.  Pub.  L.  101- 
552,  5  U.S.C  571  et  seq..  the 
Commission  has  appointed  a  dispute 
resolution  specialist  to  assist  in  the 
implementation  of  the  Act  and  to 
provide  guidance  to  Commission  staff 
interested  in  using  ADR  procedures. 
The  Commission  has  also  formed  an 
inlraagency  work  group  to  evaluate  the 
uses  of  ADR  and  to  assist  staff  in 
identifying  situations  where  ADR 
procedures  might  be  appropriate.  The 
work  group  has  developed  training 
programs  for  the  Commission  staff  on 
ADR  techniques  and  ways  in  which 
such  techniques  might  be  used  to 
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resolve  disputes  before  the  Commission. 
The  Commission  will  continue  to 
provide  training  in  ADR  to  Commission 
staff  as  appropriate.  Also,  pursuant  to 
the  ADRA  and  amendments  to  Federal 
Acquisition  Regulation  (41  U.S.C. 
405(a)),  the  Commission  vdll 
incorporate  ADR  clauses  into  its 
procurement  contracts  where 
appropriate.  Furthermore,  the 
Commission  will  develop  its  ADR 
policy  in  consultation  with  the 
Administrative  Conference  of  the 
United  States  and  the  Federal  Mediation 
and  Conciliation  Service. 

(c)  Even  before  the  enactment  of  the 
ADRA.  the  Conmiission  used  ADR  in  its 
administrative  programs.  Past 
Commission  uses  of  ADR  have  included 
attempts  at  both  negotiated  rulemaking 
and  a  minitrial.  Furthermore,  under  the 
Magnuson-Moss  Warranty  Act  (15 
U.S.C.  2301  et  seq.).  the  Commission  is 
responsible  for  encouraging  the  use  of 
informal  dispute  settlement 
mechanisms  as  an  ahemative  to 
litigation  on  warranty  matters,  and  has 
established  minimum  standards  to 
govern  the  operation  of  these 
mechanisms  in  its  Rule  on  Informal  ■ 
Dispute  Settlement  Procedures  (16  CFR 
part  703).  The  Commission  has  also 
taken  an  active  role  in  educating 
consumers  regarding  the  use  and 
advantages  of  ADR  Finally,  in  several 
administrative  cease  and  desist  orders, 
the  Commission  has  included 
provisions  mandating  the  use  of  ADR 
techniques,  such  as  arbitration,  as  a 
means  of  resolving  disputes  between 
consumers  and  businesses. 

(d)  The  Commission  has  examined 
ahemative  means  of  resolving  disputes 
in  connection  with  its  formal  and 
informal  adjudications,  rulemakings, 
enforcement  actions,  contract 
administration,  litigation  brought  by  or 
against  the  Commission,  and  other 
actions.  Due  to  the  varied  nature  of 
Commission  disputes,  the  Commission 
believes  that  the  question  whether  to 
use  ADR  should  be  determined  on  a 
case-by-case  basis  by  appropriate  staff. 
As  the  Commission  develops  experience 
with  ADR.  the  cost,  effectiveness,  and 
quality  of  outcomes  obtained  by  using 
ADR  processes  will  be  evaluated. 

(e)  The  Commission  directs  its  staff  to 
consider  whether  a  particular  dispute 
might  be  resolved  through  the  use  of 
ADR,  to  advise  parties  to  Commission 
disputes  of  ADR  options  where 
appropriate,  and  to  consider  carefully 
suggestions  from  parties  interested  in 
using  ADR.  Parties  subject  to  the 
Commission's  enforcement  authority  are 
encouraged  to  suggest  the  use  of  ADR 
processes.  In  evaluating  whether  and 
what  type  of  ADR  processes  to  employ, 


all  relevant  factors  should  be 
considered.  Factors  weighing  in  favor  of 
the  use  of  ADR  in  a  particular  case 
include  the  following  circumstances: 

(1)  Communication  between  the 
parties  has  broken  dowm  or  negotiations 
are  at  an  impasse; 

(2)  Adjudication  would  lead  to 
additional  delay  or  expense; 

(3)  Neutral  evaluation  could  be  of 
assistance  in  resolving  complicated 
factual  or  technical  disputes; 

(4)  Multiple  interested  parties  are 
involved  in  the  dispute  and  consensus 
among  them  is  desirable; 

(5)  Applicable  legal  standards  are 
clear;  or 

(6)  Assisted  negotiations  could  help 
offer  solutions  that  the  parties  may  not 
generate  themselves  or  could  lead  to 
faster  resolution  of  the  matter  than 
unassisted  negotiations. 

(f)  As  provided  in  the  ADRA,  factors 
weighing  against  the  use  of  ADR  include 
the  following  circumstances: 

(1)  A  definitive  or  authoritative 
resolution  of  the  matter  is  required  for 
precedential  value  and  an  ADR 
proceeding  is  not  likely  to  be  accepted 
generally  as  an  authoritative  precedent; 

(2)  The  matter  involves  or  may  bear 
upon  significant  questions  of 
Government  policy  that  require 
additional  procedures  before  a  final 
resolution  may  be  made,  and  an  ADR 
proceeding  would  not  likely  serve  to 
develop  a  recommended  policy  for  the 
agency; 

(3)  Maintaining  established  policies  is 
of  special  importance  so  that  variations 
among  individual  decisions  are  not 
increased,  and  an  ADR  proceeding 
would  not  likely  reach  consistent  results 
among  individual  decisions; 

(4)  The  matter  significantly  affects 
persons  or  organizations  who  are  not 
parties  to  the  proceeding; 

(5)  A  full  public  record  of  the 
proceeding  is  important,  and  an  ADR 
proceeding  cannot  provide  such  a 
record;  and 

(6)  The  agency  must  maintain 
continuing  jurisdiction  over  the  matter 
with  authority  to  alter  the  disposition  of 
the  matter  in  the  light  of  changed 
circumstances,  and  an  ADR  proceeding 
would  interfere  with  the  agency's 
fulfillment  of  that  requirement. 

(g)  To  encourage  the  use  of  alternative 
means  of  dispute  resolution,  the  ADRA 
protects  the  confidentiality  of  settlement 
communications  made  by  the  parties  or 
neutrals  in  a  dispute  resolution 
proceeding.  The  Commission  will 
interpret  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  in  a  manner 
consistent  with  the  ADRA  to  avoid 
public  disclosure  of  settlement 


communications  made  as  part  of  a 
dispute  resolution  proceeding. 

(h)  Agency  decisions  to  use  or  to 
refrain  from  using  ADR  are  not 
judicially  reviewable,  except  at  the 
instance  of  a  nonparty  adversely 
affected  by  an  arbitral  award.  5  U.S.C. 
581  (a)  and  (b)(1). 

Authority:  5  U.S.C.  561-581, 15  U.S.C.  41- 
58. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  94-3086  Filed  2-10-94;  8:45  am] 

BILUNO  CODE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  352.  700,  and  740 
pocket  No.  78N-0038] 
RIN  0905-AA06 

Sunscreen  Drug  Products  for  Over-the- 
Counter  Human  Use;  Tentative  Final 
Monograph;  Reopening  of  Comment . 
Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
March  21. 1994.  the  comment  period  on 
the  notice  of  proposed  rulemaking  that 
would  establish  conditions  under  which 
over-the-counter  (OTC)  sunscreen  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded 
(May  12. 1993.  58  FR  28194).  FDA  is 
taking  this  action  in  response  to  a 
request  to  extend  the  comment  period 
for  an  additional  40  days  to  allow  more 
time  to  comment  on  this  proposal.  This 
reopening  of  the  comment  period  does 
not  apply  to  comments  on  ultraviolet  A 
(UVA)  testing,  protection,  ingredients, 
and  labeling.  The  comment  period  for 
these  issues  closed  on  November  8, 
1993.  Subsequently,  the  agency 
extended  the  comment  period  until 
February  7, 1994,  in  order  to  have  a 
workshop  on  these  subjects  in  the 
spring  of  1994.  A  notice  concerning  this 
workshop  will  appear  in  a  future  issue 
of  the  Federal  Register.  This  proposal  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  the  FDA. 
DATES:  Written  comments  by  March  21 
1994. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
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305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  12, 1993  (58  FR 
28194),  FDA  issued  a  notice  of  proposed 
rulemaking  (tentative  final  monograph) 
to  establish  the  conditions  under  which 
OTC  sunscreen  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  Interested 
persons  were  given  until  November  8, 
1993,  to  submit  comments  on  the 
proposal.  In  the  Federal  Register  of 
October  15, 1993  (58  FR  53460),  the 
agency  extended  the  comment  period 
until  February  7, 1994,  for  all  issues 
except  those  related  to  UVA  testing, 
protection,  ingredients,  and  labeling. 

On  January  19,  1994,  the  Cosmetic, 
Toiletry,  and  Fragrance  Association 
(CTFA).  a  trade  association,  requested 
that  the  comment  period  be  further 
extended  by  approximately  40  days. 
CTFA  stated  that  the  extension  is 
necessary  to  provide  sufficient  time  for 
its  board  of  directors  to  consider  and 
decide  positions  that  CTFA  will  take  in 
its  comments  to  the  agency.  CTFA 
explained  that  these  issues  were  to  be 
discussed  at  a  meeting  of  its  executive 
committee  on  January  19,  1994. 
However,  the  meeting  was  cancelled  as 
a  result  of  travel  difficulties  caused  by 
inclement  weather  in  the  East  and 
Midwest  and  the  earthquake  in  Los 
Angeles.  CTFA  stated  that  its  board  of 
directors  will  meet  on  March  2,  1994, 
and  will  address  the  policy  issues  at 
that  time.  CTFA  stated  that  until  the 
meeting,  it  is  impossible  to  complete 
comments  to  the  many  significant  issues 
raised  in  the  tentative  final  monograph. 
CTFA  requested  an  additional  40  days 
to  provide  sufficient  time  to  address  the 
issues  still  outstanding. 

FDA  has  carefully  considered  the 
request  and  believes  that  this  additional 
time  for  comment  is  in  the  public 
interest.  Accordingly,  the  comment 
period  is  reopened  to  March  21, 1994. 

This  reopening  of  the  comment  period 
does  not  apply  to  comments  on  UVA 
testing,  protection,  ingredients,  and 
labeling.  The  comment  period  for  these 
issues  closed  on  November  8, 1993,  in 
order  to  have  a  workshop  on  these 
subjects  in  the  spring  of  1994. 
Comments  received  on  UVA  issues  will 
be  used  to  formulate  questions  and 
subjects  for  discussion  at  the  workshop. 
Prior  to  and  following  the  workshop,  the 


administrative  record  for  the  rulemaking 
for  OTC  sunscreen  drug  products  will 
be  reopened  to  allow  additional 
submissions  of  comments  and  data  on 
UVA  issues. 

Interested  persons  may,  on  or  before 
March  21, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  all 
sunscreen  drug  product  proposals  with 
the  exception  of  comments  pertaining  to 
UVA  testing,  protection,  ingredients, 
and  labeling.  Three  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
received  may  be  seen  in  the  office  above 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  February  7, 1994. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
|FR  Doc.  94-3343  Filed  2-9-94;  10:59  am] 

BILUNC  CODE  41WM>1-r 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AG71 

Claims  Based  on  Exposure  to  Ionizing 
Radiation 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
diseases  claimed  to  be  the  result  of 
exposure  to  ionizing  radiation.  This 
amendment  is  necessary  to  implement 
recommendations  by  the  Veterans 
Advisory  Committee  on  Environmental 
Hazards  (VACEH)  that  tumors  of  the 
brain  and  central  nervous  system  be 
considered  "radiogenic."  The  intended 
effect  of  this  amendment  is  to  add 
tumors  of  the  brain  and  central  nervous 
system  to  the  list  of  radiogenic  diseases 
for  service-connected  compensation 
purposes. 

DATES:  Comments  must  be  received  on 
or  before  April  12, 1994.  Comments  will 
be  available  for  public  inspection  until 
April  22, 1994.  This  amendment  is 
proposed  to  be  effective  on  the  date  of 
publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW^, 


Washington,  EXi:  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  April  22,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bissot,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPLEMENTARY  INFORMATION:  Under  38 
CFR  1.17(c),  when  VA  determines  that 
a  significant  statistical  association  exists 
between  exposure  to  ionizing  radiation 
and  any  disease,  38  CFR  3.311  is 
amended  to  provide  guidelines  for  the 
establishment  of  service  connection  for 
that  disease.  Such  a  determination  is 
made  after  receiving  the  advice  of  the 
VACEH  based  on  its  evaluation  of 
scientific  or  medical  studies. 

In  a  public  meeting  on  April  22-23, 
1993,  the  VACEH  met  in  Washington. 
DC.  At  that  meeting,  the  VACEH 
reviewed  studies  by  Modan.  et  al., 
"Radiation-induced  Head  and  Neck 
Tumors,"  Lancet,  Februar>'  23. 1974,  pp. 
277-279,  and  Ron,  et  al.,  •"Tumors  of  the 
Brain  and  Nervous  System  After 
Radiotherapy  in  Childhood,"  New 
England  Journal  of  Medicine  319:  1033- 
1039  (1988).  Based  on  this  review,  the 
VACEH  recommended  that  tumors  of 
the  brain  and  central  nervous  system, 
including,  but  not  limited  to,  gliomas, 
astrocjlomas.  and  meningiomas,  be 
added  to  the  list  of  diseases  VA  will 
recognize  as  being  radiogenic.  The 
Secretary  has  accepted  that 
recommendation  and  we  propose  to 
./amend  38  CFR  3.311(b)(2)  to  implement 
the  Secretary's  decision  effective  the 
date  of  publication  of  the  final  rule. 
The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped. 
Health  care.  Pensions,  Veterans. 
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Approved:  November  4, 1993. 
Jess«  Brown, 

Secretary  of '.  fterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  unless 
otherwise  noted. 

2.  In  §  3.31lCb)(2}(xviii),  remove  the 
word  "and";  in  §  3.311(b)(2)(xix). 
remove  the  mark  ".",  and  add,  in  its 
place,  the  word  ";  and". 

3.  Ln  §  3.311fb)(2),  add  paragraph  (xx) 
to  read  as  follows: 

§  3.31 1    Clatms  based  on  exposure  to 
tonUdng  raJ.ation. 

*         *         «         •         • 

(b)*  *  * 
(2)*   •   • 

(xx)  Tumors  of  the  brain  and  central 
nervous  system. 

|FR  Doc.  94-3248  Filed  2-10-94;  8:45  ainj 

BILUMO  COOe  S320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[DE  10-1-6952;  A-1-FRL-4837-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Delaware;  Stage 
II  Vapor  Recovery  Regulations  for 
Gasoline  Dispensing  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EI  i\). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  action  to 
propose  approval  of  Delaware's  State 
Air  Regulation  No.  24.  Section  36,  Stage 
II  Vapor  Recovery  and  Appendix  J,  as  a 
revision  to  the  Delaware  State 
Implementation  Plan  (SIP)  for  ozone.  On 
January  11,  1993,  Delaware  submitted 
this  SIP  revision  request  to  EPA  to 
satisfy  the  requirements  of  the  Clean  Air 
Act  (the  Act).  The  Act  requires  all  ozone 
nonattainment  areas  classified  as 
moderate  or  worse  to  require  owners 
and  operators  of  gasoline  dispensing 
facilities  to  install  and  operate  Stage  II 
vapor  recovery  equipment.  In  Delaware, 
this  revision  applies  to  all  three 
counties:  New  Castle.  Kent,  and  Sussex. 


DATES:  Comments  must  be  received  by 
March  14. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  The  State 
submittal  and  the  technical  support 
document  (TSD)  are  available  for  public 
review  at  the  above  address  and  at  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
89  Kings  Highway,  Dover,  Delaware 
19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catlierine  L.  Magliocchetti,  (215)  597- 
6863,  at  the  EPA  Region  III  office  listed 
above. 

SUPPLEMENTARY  INFORMATION:  Under 
section  182(b)(3)  of  the  Act.  EPA  was 
required  to  issue  guidance  as  to  the 
effectiveness  of  Stage  II  systems.  In 
November  1991,  EPA  issued  technical 
and  enforcement  guidance  to  meet  this 
requirement. '  In  addition,  on  April  16, 
1992,  EPA  published  the  "General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990''  (General  Preamble)  (57  FR 
13498).  The  guidance  documents  and 
the  General  Preamble  interpret  the  Stage 
II  statutory  requirement  and  indicate 
what  EPA  believes  a  State  submittal 
needs  to  include  to  meet  that 
requirement. 

New  Castle  and  Kent  counties  in 
Delaware  are  designated  nonattainment 
for  ozone  and  classified  as  severe.  See 
56  FR  56694  (November  6, 1991)  and  57 
FR  56762  (November  30, 1992),  codified 
at  40  CFR  81.308.  Under  section 
182(b)(3)  of  the  Act.  Delaware  was 
required  to  submit  Stage  11  vapor 
recovery  rules  for  these  areas  by 
November  15, 1992. 

The  entire  state  of  Delaware  is  located 
in  the  northeast  Ozone  Transport  Region 
(OTR).  See  CAA  section  184(a).  Section 
184(b)(2)  of  the  Act  requires  all  areas 
that  are  located  in  an  OTR  (including 
nonattainment  areas  not  cla^^sified  as 
moderate,  serious,  severe,  or  extreme 
and  areas  designated  attainment  or 
unclassifiable)  to  adopt  Stage  II 
regulations  in  accordance  with  section 
ia2(b)(3)  or  measures  that  EPA  has 
identified  as  capable  of  achieving 
equivalent  reductions  to  section 
182(b)(3)  Stage  II  controls.  These 
measures  must  be  submitted  within  one 
year  of  EPA's  completion  of  its  Stage  II 


I  These  two  documents  are  entitled  "Technical 
Guidance-Stage  U  Vapor  Recovery  Systems  for 
Control  of  Vehicle  Refueling  Emissions  at  Gasoline 
Dispensing  Facilities"  (EPA-450/3-91-022)  and 
"Enforcement  Guidance  for  Stage  n  Vthicle 
Refueling  Control  Programs." 


comparability  study.  EPA  is  in  the 
process  of  performing  this  study. 

Sussex  county  in  Delaware  is 
designated  as  nonattainment  for  ozone 
and  is  classified  as  marginal.  See  40 
CFR  81.308.  The  State's  Stage  D  vapor 
recover^'  rules  also  apply  in  Sussex 
county,  however  the  State's  compliance 
schedule  allows  facilities  in  Sussex 
county  to  delay  installation  of  Stage  II 
vapor  recovery  equipment  for  two  years. 
Delay  of  Stage  II  implementation  in 
Sussex  County  is  allowable  because,  as 
outlined  in  the  discussion  above,  the 
State  was  not  required  to  submit  a  SIP 
revision  for  Sussex  County 
implementing  Stage  II,  or  comparable 
measures,  until  one  year  following  the 
completion  of  EPA's  comparabiUty 
study. 

On  January  11.  1993,  the  State  of 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control 
(DNREC)  submitted  to  EPA  Stage  11 
vapor  recovery  rules  consisting  of  the 
addition  of  Section  36  and  Appendix  J 
to  Regulation  No.  24  of  the  Delaware 
SIP.  "The  Stage  11  vapor  recovery  rules 
apply  to  all  three  Delaware  counties, 
and  were  adopted  by  the  State  on 
January  11,  1993.  The  EPA  is  proposing 
to  approve  this  submittal  as  meeting  the 
requirements  of  sections  182(b)(3)  and 
184(b)(2).  The  EPA  has  reviewed  the 
State  submittal  against  the  statutory 
requirements  and  for  consistency  with 
EPA  guidance.  A  summary  of  EPA's 
analysis  is  provided  below;  in  addition, 
a  more  detailed  analysis  of  the  State 
submittal  is  contained  in  a  TSD,  dated 
July  15.  1993,  which  is  available  from 
the  EPA  Region  III  Office,  listed  above. 

I.  Applicability 

Under  section  182(b)(3)  of  the  Art, 
states  were  required  by  November  15. 
1992  to  adopt  regulations  requiring 
owners  or  operators  of  gasoline 
dispensing  systems  to  install  and 
operate  vapor  recovery  equipment  at 
their  facilities.  Under  section  184(b)(2) 
of  the  Act,  states  within  the  OTR  are 
required  to  adopt  regulations  requiring 
owners  or  operators  of  gasoline 
dispensing  systems  to  install  and 
operate  vapor  recovery  (Stage  II) 
equipment  at  their  facilities  or  to  adopt 
measures  EPA  has  determined  are 
capable  of  achieving  comparable 
reductions  to  Stage  II  controls.  Delaware 
has  adopted  Stage  II  measures  for  the 
entire  state,  including  the  marginal  area 
of  Sussex  coimty.  Section  182(b)(3)(A) 
of  the  Act  specifies  that  Stage  II  controls 
must  apply  to  any  facility  that  dispenses 
more  than  10,000  gallons  of  gasoline  per 
month  (gpm)  or,  in  the  case  of  an 
independent  small  business  marketer 
(ISBM).  any  facility  that  dispenses  more 
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than  50.000  gpm.  Section  324  of  the  Act 
defines  an  ISBM.  The  State  has  adopted 
a  general  applicability  requirement  of 
10,000  gpm  and  has  not  included  a 
separate  applicability  for  ISBMs. 

As  discussed  in  EPA's  Enforcement 
Guidance  and  the  General  Preamble  (57 
FR  13514).  determination  of  a  facility's 
throughput  is  calculated  as  the  average 
volume  dispensed  per  month  for  the 
two  year  period  prior  to  State  adoption 
of  the  regulation.  The  Delaware 
regulation's  method  for  determining 
throughput  is  acceptable  to  EPA. 
Additionally.  Delaware's  regulation 
only  exempts  gasoline  facilities  which 
never  dispense  greater  than  10,000  gpm 
in  any  single  calendar  month,  and 
gasoline  dispensing  facilities  that  are 
used  exclusively  for  refueling  marine 
vehicles,  aircraft,  farm  equipment,  and 
emergency  vehicles.  These  exemptions 
are  acceptable  to  EPA. 

II.  Implementation  of  Stage  II 

The  Act  specifies  the  time  by  which 
certain  facilities  must  comply  with  the 
state  regulation.  These  times,  calculated 
from  the  time  of  State  adoption  of  the 
regulation,  are:  (1)  6  months  for 
facilities  for  which  construction  began 
after  November  15, 1990,  (2)  1  year  for 
facilities  that  dispense  greater  than 
100,000  gallons  of  gasoline  per  month, 
and  (3)  2  years  for  all  other  facilities. 

Delaware's  regulations  are  consistent 
with  these  requirements,  even  though 
Delaware  did  not  adopt  its  regulations 
until  January  11, 1993.  Compliance 
dates  are  established  as  specified  above, 
as  if  the  regulations  were  adopted  on 
November  15,  1992.  The  submitted 
regulation  provides  that  facilities  in 
Kent  and  New  Castle  counties  must 
install  and  operate  Stage  II  by:  (1)  May 
15. 1993  for  facilities  for  which 
construction  began  after  November  15, 
1990.  (2)  November  15, 1993  for 
facilities  that  dispense  greater  than 
100,000  gallons  of  gasoline  per  month, 
and  (3)  November  15, 1994  for  all  other 
facilities.  The  in.stallation  deadlines  for 
facilities  in  Sussex  county  are:  (1)  May 
15,  1995  for  facilities  for  which 
construction  began  after  November  15, 
1990,  (2)  November  15, 1995  for 
facilities  that  dispense  greater  than 
100,000  gallons  of  gasoline  per  month, 
and  (3)  November  15, 1996  for  all  other 
facilities. 

In  addition.  Stage  II  vapor  recovery 
systems  installed  prior  to  November  15. 
1992.  which  are  designed  for  dual  vapor 
recovery  hoses  (not  coaxial)  shall  be 
retrofitted  with  coaxial  hoses  no  later 
than  January  1.  1994,  or  upon  any  vapor 
system  modification,  whichever  is  first. 
In  addition,  remote  check  valves  in 
balance  type  systems  installed  prior  to 


November  15,  1992,  shall  be  retrofitted 
with  check  valves  located  in  the  nozzle 
no  later  than  January  1, 1994,  or  upon 
any  vapor  system  modification, 
whichever  is  first. 

ni.  Additional  Program  Requirements 

Consistent  with  EPA's  guidance, 
Delaware  requires  that  Stage  II  systems 
be  tested  and  certified  to  meet  a  95 
percent  emission  reduction  efficiency 
by  using  a  system  approved  by  the 
California  Air  Resources  Board. 
Delaware  requires  sources  to  verify 
proper  installation  and  functioning  of 
Stage  II  equipment  through  use  of  a 
liquid  blockage  (Wet)  test,  a  vapor  space 
tie  test,  a  pressure  decay/leak  test  and 
a  dynamic  backpressure  (Dry)  test  prior 
to  system  operation.  In  addition,  a 
pressure  decay/leak  test  is  required  to 
verify  proper  installation  every  five 
years  and  a  dynamic  backpressure  (Dry) 
test  is  required  annually.  Testing  to 
ensure  proper  functioning  of  nozzle 
automatic  shut-off  mechanisms  and 
flow  prohibiting  mechanisms  are  also 
required  where  applicable.  These 
requirements  are  acceptable  to  EPA. 
Delaware's  regulations  also  allow 
DNREC  to  inspect  and  test  facilities  after 
any  tj'pe  of  system  modification  or 
repair. 

With  respect  to  recordkeeping, 
Delaware  has  adopted  those  items 
recommended  in  EPA's  guidance  and 
specifies  that  sources  subject  to  Stage  II 
must  make  these  documents  available 
upon  request:  (1)  A  license  or  permit  to 
install  and  operate  a  Stage  II  system,  (2) 
results  of  verification  tests,  (3) 
equipment  maintenance  and 
compliance  file  logs  indicating 
compliance  with  manufacturer's 
specifications  and  requirements,  (4) 
training  certification  files,  and  (5) 
inspection  and  compliance  records 
issued  by  the  State.  In  addition. 
Delaware  requires  facilities  that  are  not 
subject  to  Stage  II  to  maintain  files 
containing  the  gasoline  throughput  of 
the  facility.  DNREC  plans  to  have  a 
Department  representative  present  for 
functional  testing  of  the  Stage  11 
equipment  at  least  once  every  three 
years.  In  addition.  Delaware's 
regulations  require  facilities  to  give 
written  notification  10  days  prior  to  any 
test  operation  at  a  facility,  and  the 
Department  also  reserves  the  right  to 
perform  compliance  inspections  and 
testing  at  any  time.  During  the 
Department's  inspection  of  facilities,  the 
State  will  have  ample  opportunity  to 
examine  testing  records  from  previous 
years  and  will  be  able  to  enforce  against 
non-complying  facilities  by  following 
the  paper  trail  of  inspection  and 
compliance  records  which  all  subject 


facilities  are  required  to  maintain.  EPA 
approval  of  Delaware's  provisions, 
however,  should  not  be  interpreted  as  a 
revision  to  the  policy  discussed  in 
EPA's  enforcement  guidance.  DNREC's 
authority  for  enforcing  violations  of  the 
Stage  n  requirements  is  found  in  state 
law  and  not  the  Stage  II  regulation. 
Under  the  Delaware  Water  And  Air 
Resources  Act,  7  Del.  C.  Chapter  60, 
§  6005-Enforcement:  civil  and 
administrative  penalties;  the  Secretary 
has  the  authority  to  enforce  violations 
and  impose  civil  penalties  against  any 
party  that  violates  Chapter  60  or  any 
rule  or  regulation  duly  promulgated 
thereunder.  Delaware's  enforcement 
provisions  are  acceptable  to  EPA. 

Proposed  Action 

Because  EPA  believes  that  Delaware 
has  adopted  a  Stage  II  regulation  in 
accordance  with  sections  182(b)(3)  and 
184(b)(2)  of  the  Act,  as  interpreted  in 
EPA's  guidance.  EPA  is  proposing  to 
approve  the  addition  of  Section  36, 
Stage  II  Vapor  Recovery,  including 
Appendix  j,  to  Regulation  No.  24, 
Control  of  Volatile  Organic  Compound 
Emissions  as  a  revision  to  the  Delaware 
SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Aa, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
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concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (s.Q.  1976);  42  U.S.C 
7410(a)(2). 

This  proposed  approval  of  Delaware's 
State  Air  Regulation  No.  24,  Section  36, 
Stage  II  Vapor  Recovery  and  Appendix 
J,  has  been  classified  as  a  Table  2  action 
for  signature  by  the  Acting  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  FPA  has  submitted  a  request 
for  a  perm^..ent  waiver  for  Table  2  and 
;]  SIP  revisions.  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

Authority:  42  U  S.C  7401-7671q. 

Dated:  February  1. 1994. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator.  Region  III. 
|FR  Doc.  94-3294  Filed  2-10-94;  8:45  am) 
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40  CFR  Part  704 
[OPPTS-e2013l;  FRL-475a-«] 

Comprehensive  Assessment 
Infonnation  Rule;  Proposed 
Amendmer's;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  the  proposed 
amendments  to  the  Comprehensive 
Assessment  Information  Rule  (CAIR), 
issued  under  section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA),  and 
published  in  the  Federal  Register  of 
November  30, 1993. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  submitted  to  EPA 
by  March  17,  1994. 

ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
information  (CBI).  all  comments  must  be 
sent  in  triplicate  to:  TSCA  Information 
Office  (7407),  Office  of  Pollution 
Prevention  :nd  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Comments  should  include  the  docket 
control  number  OPPTS-62013I. 
Nonconfidential  comments  on  the 


proposed  rule  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St..  SW., 
Washington.  EX:  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  545-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  30,  1993 
(58  FR  63134),  EPA  proposed  certain 
amendments  to  the  CAIR.  In  the 
proposed  amendments,  a  60-day 
comment  period  was  provided  for.  In 
response  to  requests  by  interested 
parties.  EPA  is  extending  the  comment 
period  by  45  days.  Comments  must  be 
received  by  March  17, 1994. 

Dated:  February  3. 1994. 
Mark  Greenwood, 

Dirffctor,  Office  of  Pollution  Prevention  and 
Toxics. 
IFR  Doc.  94-3292  Filed  2-10-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  503 
[Docket  No.  94-02] 

Access  to  any  Record  of  Identifiable 
Personal  Information 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  is  proposing  amendments 
to  its  Privacy  Act  ("Act")  regulations  to 
adopt  additional  exemptions  from 
requirements  of  the  Act  in  regard  to 
information  about  individuals  which  is 
included  in  certain  investigatory 
material  systems  of  records.  The 
amendments  are  required  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  confidential  sources  and 
unwarranted  invasion  of  privacy  of 
third  parties. 

DATES:  Comments  due  on  or  before 
March  14. 1994. 

ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Meiritime 
Commission,  800  North  Capitol  Street, 
NW..  Washington.  DC  20573-0001  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  Washington.  DC 
20573-0001.  (202)  523-5725. 
SUPPt-EMENTARY  INFORMATION:  Notice  is 
given  that  the  Federal  Maritime 


Commission  ("Commission")  is 
proposing  to  amend  its  regulations 
implementing  the  Privacy  Act,  5  U.S.C 
552a.  The  Commission  previously 
exempted  certain  systems  of  records 
containing  investigatory  materials  fi^m 
the  provisions  of  subsections  (c)(3)  and 
(d)  of  the  Act  which  require  an 
accounting  of  disclosures  and  permit 
access  to  records  in  the  systems.  This 
proposed  amendment  would 
promulgate  additional  exemptions 
under  subsections  (k)(2)  and  (5)  of  the 
Act  for  various  systems  of  records 
within  the  agency.  These  exemptions 
would  apply  to  those  systems  of  records 
which  include  either  investigatory 
material  compiled  for  law  enforcement 
purposes  or  investigatory  material 
compiled  for  the  purpose  of  determining 
suitability  for  Federal  civilian 
employment  or  for  access  to  classified 
information,  but,  in  regard  to  the  latter, 
only  to  the  extent  disclosure  would 
reveal  the  identity  of  a  confidential 
source.  An  additional  exemption  under 
subsection  (j)(2)  of  the  Act  is  proposed 
for  the  "Inspector  General  File"  system 
of  records  in  regard  to  activity 
pertaining  to  the  enforcement  of 
criminal  laws.  The  thrust  of  these 
proposed  amendments  is  to  invoke  the 
full  reach  of  permitted  exemptions  so 
that  the  provisions  of  certain 
subsections  of  the  Act,  which,  among 
other  things,  would  limit  the  sources 
from  which  information  is  obtained  and 
the  types  of  information  permitted  to  be 
collected  and  would  require  procedures 
for  notification  of  the  existence  of  and 
access  to  records  would  not  routinely 
apply  in  regard  to  these  classes  of 
records.  The  exemptions  are  appropriate 
in  regard  to  law  enforcement  records  to 
avoid  compromise  of  ongoing 
investigations,  disclosure  of  the  identity 
of  confidential  sources,  and  invasion  pf 
personal  privacy  of  third  parties.  The 
exemptions  are  appropriate  in  regard  to 
personnel  related  investigatory  records 
to  protect  confidential  sources. 

The  Chairman  of  the  Conunission, 
certifies  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibihty  Act,  5  U.S.C. 
605(b),  that  this  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  or  small 
governmental  organizations  because 
individuals  a^ected  by  the  rule  do  not 
appear  to  fall  within  the  meaning  of 
"small  entity." 

List  of  Subjects  in  46  CFR  Part  503 

Classified  information.  Freedom  ol 
Information,  Privacy,  Sunshine  Act. 
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Therefore,  pursuant  to  5  U.S.C.  552a(j) 
and  (k)  and  553.  part  503  of  title  46, 
Code  of  Federal  Regulations  is  proposed 
to  be  £imended  as  follows: 

1.  The  authority  citation  for  part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a.  552b.  553; 
E.O,  12356,  47  FR  14874. 15557.  3  CFR  1982 
Comp..  p.  167. 

2.  Section  503.68  is  revi.sed  to  read  as 
follows: 

§  503.68    Exemptions. 

(a)  The  system  of  records  designated 
FMC-25  Inspeaor  General  File  is 
exempt  from  the  provisions  of  5  U.S.C. 
552a  except  subsections  (b).  (c)(1)  and 
(2).  (e)(4)(A)  through  (F).  (e)(6),  (7),  (9). 
(10).  and  (11).  and  (i)  to  the  extent  it 
contains  information  meeting  the 
criteria  of  5  U.S.C.  552a())(2)  pertaining 
to  the  enforcement  of  criminal  laws. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

(b)  The  following  systems  of  records 
are  exempt  from  the  provisions  of  5 
U.S.C.  552a(c)(3).  (d),  (e)(1),  (e)(4)(G), 
(H)  and  (I),  and  (0,  which  otherwise 
require  the  Commission,  among  other 
things,  to  provide  the  individual  named 
in  the  records  an  accounting  of 
disclosures  and  access  to  and 
opportunity  to  amend  the  records.  The 
scope  of  the  exemptions  and  the  reasons 
therefor  are  described  for  each 
particular  system  of  records. 

( 1 )  FMC —  1     Personnel  Security  File. 
All  information  about  individuals  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(5), 
regarding  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment  or  for  access  to  classified 


information,  to  Ihe  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality.  Exemption  is  required 
to  honor  promises  of  confidentiality. 

(2)  FMC— 7    Licensed  Ocean  Freight 
Forwarders  File.  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(2) 
regarding  investigatory  materials 
compiled  for  law  enforcement  purposes, 
subject  to  the  disclosure  limitation 
proviso  in  that  subsection.  Exemption  is 
appropriate  to  avoid  compromise  of 
ongoing  investigations,  disclosure  of  the 
identity  of  confidential  sources  and 
unwarranted  invasions  of  personal 
privacy  of  third  parties. 

(3)  FMC— 22    Investigntory  Files.  All 
information  that  meets  the  criteria  of  5 
U.S.C.  552a(k)(2)  regarding  investigatory 
material  compiled  for  law  enforcement 
purposes,  subject  to  the  disclosure 
limitation  proviso  in  that  subsection. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

(4)  FMC — 24    Informal  Inquiries  and 
Complaint  Files.  All  information  that 
meets  the  criteria  of  5  U.S.C  552a(k)(2) 
regarding  investigatory  material 
compiled  for  law  enforcement  purposes. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosiu*  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

(5)  FMC — 25    Inspector  General  File. 
(i)  All  information  that  meets  the 
criteria  of  5  U.S.C.  552a(k)(2)  regarding 
investigatory  material  compiled  for  law 
enforcement  purposes,  subject  to  the 
disclosure  limitation  proviso  in  that 
subsection.  Exemption  is  appropriate  to 


avoid  compromise  of  ongoing 
investigations,  disclosure  of  the  identity 
of  confidential  sources  and  unwarranted 
invasions  of  personal  privacy  of  third 
parties. 

(ii)  All  information  about  individuals 
that  meets  the  criteria  of  5  U.S.C. 
552a(k)(5),  regarding  suitability, 
eligibility  or  qualifications  for  Federal 
civilian  emplojTnent  or  for  access  to 
classified  information,  to  the  extent  the 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality.  Exemption  is  required 
to  honor  promises  of  confidentiality. 

(6)  FMC— 26    Administrative 
Grievance  File,  (i)  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(2) 
regarding  investigatory  material 
compiled  for  law  enforcement  purposes, 
subject  to  the  disclosure  limitation 
proviso  in  that  subsection.  Exemption  is 
appropriate  to  avoid  compromise  of 
ongoing  investigations,  disclosure  of  the 
identity  of  confidential  sources  and 
unwarranted  invasions  of  personal 
privacy  of  third  parties. 

(ii)  All  information  about  individuals 
that  meets  the  criteria  of  5  U.S.C. 
552a(k)(5),  regarding  suitability, 
eligibility  or  qualification  for  Federal 
civilian  employment  or  for  access  to 
classified  information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality.  Exemption  is  required 
to  honor  promises  of  confidentiality. 

By  the  Commission. 
Joseph  C  Polking. 
Secretary. 

|FR  Doc.  94-3215  Filed  2-10-94;  8:45  am) 
BILUMO  COOC  (TIO-OI-P 


6612 


Notices 


Federal  Register 
Vol.  59.  No.  29 
Friday.  February  11.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notrces  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statennents  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  92-181-3] 

John  F.  Kennedy  International  Airport 
Draft  Environmental  Impact  Statement; 
Notice  of  Availability 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKDN:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  draft 
environmental  impact  statement 
regarding  a  proposed  gull  hazard 
management  program  for  John  F. 
Kennedy  International  Airport.  This 
document  analyzes  the  potential 
environmental  effects  of  the  proposed 
alternatives  for  reducing  the  interaction 
between  gulls  and  aircraft  at  the  airport. 
We  are  requesting  public  comments  on 
the  draft  envirorunental  impact 
statement. 

DATES:  Consideration  vdll  be  given  only 
to  comments  received  on  or  before 
March  28. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Mr. 
Richard  L.  Wadleigh,  Staff  Officer. 
Operational  Support  Staff,  Animal 
Damage  Control.  APHIS,  USDA,  room 
819,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  Please 
state  that  your  comments  refer  to  Docket 
No.  92-181-3.  Comments  received  may 
be  inspected  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  IXI,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

Copies  of  the  draft  environmental 
impact  statement  are  available  for 


review  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  following  locations: 
APHIS  Reading  Room,  room  1141. 

South  Building.  14th  Street  and 

Independence  Avenue,  SW., 

Washington.  DC; 
USDA-APHIS  Library,  room  G180, 

Federal  Building,  6505  Belcrest  Road, 

Hyattsville,  MD; 
Paterson  Free  Public  Library,  Reference 

Department,  250  Broadway.  Paterson. 

NJ; 
Port  Authority  of  New  York  and  New 

Jersey,  John  F.  Kennedy  International 

Airport,  Building  269,  Jamaica,  NY; 
New  York  City  Public  Library,  Reference 

Library,  5th  Avenue  and  42nd  Street, 

New  York,  NY. 

Interested  persons  may  obtain  a  copy 
of  the  draft  environmental  impact 
statement  by  v^Titing  to  Ms.  Janet  L. 
Bucknall  at  the  address  listed  below 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  L.  Bucknall,  State  Director,  Animal 
Damage  Control.  APHIS.  USDA.  140-C 
Locust  Grove  Road,  Pittstown,  NJ 
08867-9529,  (908)  735-5654,  or  Mr. 
Richard  L.  Wadleigh,  Staff  Officer, 
Operational  Support  Staff,  Animal 
Damage  Control,  APHIS,  USDA,  room 
819.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  (301)  436- 
8281. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  in 
cooperation  with  the  National  Park 
Service  and  the  Fish  and  Wildlife 
Service.  U.S.  Department  of  Interior,  has 
prepared  a  draft  environmental  impact 
statement  for  a  proposed  comprehensive 
gull  hazard  management  program  at 
John  F.  Kennedy  International  Airport 
(JFK).  Copies  of  this  document  were 
filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  on  February  4. 
1994.  pursuant  to  section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.), 
and  the  EPA's  notice  of  availability  is 
published  in  the  Notices  section  of 
today's  Federal  Register. 

We  published  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement  in  the  Federal  Register  on 
December  4.  1992  (57  FR  57414-57415. 
Docket  No.  92-181-1).  This  notice 


requested  comments  from  the  public 
concerning  issues  that  should  be 
addressed  in  the  environmental  impact 
statement.  Comments  were  to  be 
received  on  or  before  January  4,  1993. 
We  published  a  notice  of  public  meeting 
in  the  Federal  Register  on  April  13, 
1993  (58  FR  19234,  Docket  No.  92-181- 
2).  Thus,  formal  scoping  for  the 
environmental  impact  statement  was 
held  between  December  4,  1992,  when 
the  comment  period  opened,  and  May 
12.  1993.  when  the  public  meeting  was 
held.  The  comments  received  from  the 
public  helped  us  to  determine  the 
principal  focus  of  the  draft 
environmental  impact  statement. 

The  draft  environmental  impact 
statement  is  now  available  for  review 
and  comment.  We  are  seeking  input 
from  members  of  the  public, 
government  agencies,  and  private 
industry. 

APHIS  will  consider  all  comments 
received  by  March  28, 1994.  in  the 
development  of  the  final  environmental 
impact  statement  for  the  proposed  gull 
hazard  management  program  at  JFK.  A 
notice  announcing  the  availability  of  the 
final  document  will  be  published  in  a 
subsequent  Federal  Register  notice. 

This  notice  is  issued  in  accordance 
with:  (1)  NEPA.  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51,272-51274,  August  31,  1979). 

Done  in  Wdshington.  DC.  this  8th  day  of 
February  1994. 
Lonnie  I.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-3299  Filed  2-10-94;  8:45  am] 

BILUNO  COOC  M10-34-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 
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Title:  1994  National  Census  Test  II 
(Non-response  Telephone  Follow-up 
Test). 

Form  Numbeiis):  DG-17. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  203  hours. 

Number  of  Respondents:  1.354. 

Avg  Hours  Per  Response:  9  minutes. 

Needs  and  Uses:  As  part  of  a  program 
of  research  and  development  to  assist  in 
formulating  policy  and  design  options 
for  the  year  2000  Decennial  Census  of 
Population  and  Housing,  the  Census 
Bureau  plans  to  conduct  the  seventh  in 
a  series  of  National  Census  Tests.  This 
test  will  be  conducted  to  determine 
whether  non-respondent  households 
from  the  1994  National  Census  Test  I 
(Coverage  Test)  will  respond  to  a 
telephone  interview  initiated  by  the 
Census  Bureau.  Our  goal  is  to  measure 
our  ability  to  match  commercially 
available,  nationwide,  and  regional 
telephone  directory  files  to  associated 
addresses  from  non-respondent 
households.  This  will  determine 
whether  the  commercial  file  is 
sufficiently  current  and  inclusive  to 
justify  using  computer  assisted 
telephone  interviewing  for  conducting 
non-response  cases  and  whether  non- 
respondent  households  will  provide 
responses  to  a  telephone  interview 
initiated  by  the  Census  Bureau  using  the 
short  form  content. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  4, 1994. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

jFR  Doc.  94-3238  Filed  2-10-94;  8:45  ami 

BtUJNG  CODE  3S10-07-r 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  O^ice  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
June  1994  Fertility  Supplement. 

Form  Numberfsh  CPS-1. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  196  hours. 

Number  of  Respondents:  57,000. 

Avg  Hours  Per  Response:  12.4 
seconds. 

Needs  and  Uses:  The  Current 
Population  Survey  is  a  monthly  survey 
in  which  data  on  demographic  and  labor 
force  characteristics  are  collected  from  a 
sample  of  households  which  represent 
the  U.S.  population.  The  Bureau  of  the 
Census  uses  the  data  to  compile 
monthly  averages  of  household  size  and 
composition,  age,  education,  ethnicity, 
marital  status  and  various  other 
characteristics  at  the  U.S.  level.  The 
Bureau  of  Labor  Statistics  also  uses  the 
data  in  its  monthly  calculations  of 
employment  and  unemployment.The 
basic  monthly  questionnaire  is 
periodically  supplemented  with 
additional  questions  which  address 
specific  needs.  The  fertility  supplement 
provides  data  on  fertility  and 
childbearing  characteristics  of  female 
household  members  by  various 
demographic  characteristics.  The  data 
collected  from  this  supplement  are  used 
primarily  by  government  and  private 
analysts  to  project  future  population 
growth,  to  analyze  child-spacing 
patterns,  and  to  assist  policymakers  in 
making  decisions  which  are  affected  by 
changes  in  family  size  and  composition. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Biennially. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  4, 1994. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  94-3239  Filed  2-10-94:  8:45  ami 

BILUNO  COOC  M«0-07-f 


Bureau  of  Export  Administration 

Computer  Systems  Technical  Advisory 
Committee;  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  March  3  &  4. 1994,  in  the  Herbert 
C.  Hoover  Building,  room  1617M(2). 
14th  Street  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
computer  systems/ peripherals  or 
technology. 

Agenda 

Executive  Session 
March  3. 9  a.m.-10  a.m. 

1.  Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing  with 
the  U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 

General  Session 
March  3, 10  a.m.-3  p.m. 

2.  Opening  remarks  by  the  Chairmen. 

3.  Presentation  of  pa{>ers  or  comments  by 
the  public. 

4.  Status  report  on.  changes  in  computer 
regulations. 

5.  Discussion  on  performance  measures  for 
graphics. 

6.  Prepress  report  on  Composite 
Theoretical  Performance  (CTP)  formula 
changes. 

Executive  Session 
March  3, 3  p.m.-S  p.m. 

7.  Discussion  of  matters  properly  classified 
under  Executive  Order  12356.  dealing  with 
the  U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 

Executive  Session 
March  4,  9  a.m.-5  p.m. 

8.  Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing  with 
the  U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAC  Unit/OAS/ 
EA,  room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
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the  General  Counsel,  formally 
determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  February  7, 1994. 
Betty  Ferrell. 

Director,  Technical  Advisory  Comwittee  Unit. 
[FK  Doc.  94-3181  Filed  2-10-94;  8:45  am] 

BILLINC  COOC  3610-OT-M 


International  Trade  Administration 

[A-688-815] 

Gray  Portland  Cement  and  Clinker 
From  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  from 
the  Ad  Hoc  Committee  of  Southern 
California  Producers  of  Gray  Portland 
Cement  (the  petitioner),  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan. 
The  review  covers  one  manufacturer/ 
exporter,  Onoda  Cement  Co.,  Ltd. 
(Onoda),  and  the  period  May  1, 1992, 
through  April  30, 1993.  The  review 
indicates  the  existence  of  dumping 
margins  during  this  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping 
duties  equal  to  the  difference  between 
the  United  States  price  (USP)  and 
foreign  market  value  (FKTV).  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 


EFFECTIVE  DATE:  February  11, 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
David  Genovese  or  Michael  Heaney. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone 
(202)482-5254. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  April  28, 1993,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (58 
FR  25802)  of  the  antidumping  duty 
order  on  gray  portland  cement  and 
clinker  from  Japan  (56  FR  21658,  May 
10, 1991).  On  May  3. 1993.  the 
petitioner  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  bom  Japan 
for  Onoda.  We  initiated  the  review, 
covering  the  period  May  1, 1992, 
through  April  30, 1993,  on  June  25, 
1993  (58  FR  34414).  The  Department  is 
conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  gray  portland  cement  and  clinker 
from  Japan.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement. 
Microfine  cement  was  specifically 
excluded  from  the  antidumping  duty 
order.  Gray  portland  cement  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  number  2523.29, 
and  clinker  is  currently  classifiable 
under  HTS  item  number  2523.10.*Gray 
portland  cement  has  also  been  entered 
under  item  number  2523.90  as  "other 
hydraulic  cements". 

The  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  product  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

This  review  covers  Onoda  and  the 
period  May  1,  1992.  through  April  30. 
1993. 

Product  Comparisons 

Product  comparisons  were  made  on 
the  basis  of  standards  established  by  the 
American  Society  for  Testing  and 
Materials  (ASTM  standards).  All  of  the 
cement  sold  in  the  United  States  fell 
within  two  ASTM  standards:  Type  I  and 
Type  n.  Onoda  sold  thirteen  kinds  of 
cement  in  the  home  market  during  the 
period  of  review.  Onoda  provided 


documents  indicating  the  chemical 
composition,  technical  specifications, 
and  uses  for  each  cement  type  sold  in 
the  home  market  during  the  period  of 
review. 

Based  on  information  submitted  on 
the  record,  the  Department's  finding  in 
the  1983  investigation  (see  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Portland  Hydraulic  Cement  from 
Japan.  48  FR  41049.  September  13, 
1983),  and  our  owm  research,  we  have 
determined  that  Type  N  cement  is  the 
closest  comparable  model  to  Type  I 
cement  and  Type  M  Cement  is  the 
closest  comparable  model  to  Type  II 
cement. 

Onoda  made  no  sales  of  clinker  in  the 
United  States  during  the  period  of 
review. 

United  States  Price 

In  calculating  USP,  the  Department 
used  purchase  price  (PP)  or  exporter's 
sales  price  (ESP),  as  defined  in  sections 
772(b)  and  (c)  of  the  Act.  We  made 
deductions,  where  appropriate,  for 
loading  costs,  ocean  freight,  marine 
insurance,  U.S.  duty,  unloading  costs, 
all  U.S.  freight  and  insiu-ance,  terminal 
expenses,  discounts,  credit, 
commissions,  and  credit  memoranda. 
We  also  deducted  indirect  selling 
expenses  where  appropriate,  which 
included  Onoda's  reported  indirect 
selling  expenses,  plus  technical 
services,  advertising,  bad  debt,  quality 
control  expenses,  dispatcher  expenses, 
foreign  inspection  costs,  general  and 
administrative  expenses,  inventory 
carrying  costs,  and  product  liability 
expenses.  We  added  to  the  USP  the 
interest  charged  to  late-paying 
customers. 

On  October  7.  1993,  the  United  States 
Court  of  International  Trade  (CTT),  in 
Federal-Mogul  Corporation  and  The 
Tonington  Company  v.  United  States, 
Slip  Op.  93-194  (CIT,  October  7, 1993). 
rejected  the  Department's  methodology 
for  calculating  an  addition  to  USP  under 
section  772(d)(1)(C)  of  the  Act  to 
accoimt  for  taxes  that  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market.  The  OT  held  that  the     . 
addition  to  USP  under  section 
772(d)(1)(C)  of  the  Act  should  be  the 
result  of  applying  the  foreign  market  tax 
rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  the  foreign 
market  sales  [Federal-Mogul,  Slip  Op. 
93-194  at  12). 

The  Department  has  changed  its 
methodology  in  accordance  with  the 
Federal-Mogul  decision.  The 
Department  has  added  to  USP  the  result 
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of  multiplying  the  foreign  market  tax 
rate  by  the  price  of  the  merchandise 
sold  in  the  United  States  at  the  same 
point  in  the  chain  of  commerce  that  the 
foreign  market  tax  was  applied  to 
foreign  market  sales.  The  Department 
has  also  adjusted  the  USP  tax 
adjustments  and  the  amount  of  tax 
included  in  FMV.  These  adjustments 
deducted  the  portions  of  the  foreign 
market  tax  and  the  USP  tax  adjustment 
that  are  the  result  of  expenses  that  are 
included  in  the  foreign  market  price 
used  to  calculate  foreign  market  tax  and 
are  included  in  the  United  States 
merchandise  price  used  to  calculate  the 
USP  tax  adjustment  and  that  are  later 
deducted  to  calculate  FMV  and  USP. 
These  adjustments  to  the  amount  of  the 
foreign  market  tax  and  the  USP  tax 
adjustment  are  necessary  to  prevent  our 
new  methodology  for  calculating  the 
USP  tax  adjustment  from  creating 
antidumping  duty  margins  where  no 
margins  would  exist  if  no  taxes  were 
levied  upon  foreign  market  sales. 

This  margin  creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  tax  included  in  the 
price  of  the  foreign  market  merchandise 
and  the  amoimt  of  the  USP  tax 
adjustment  include  many  expenses  that 
are  later  deducted  when  calculating 
USP  and  FMV.  After  these  deductions 
are  made,  the  amoimt  of  tax  included  in 
FMV  and  the  USP  tax  adjustment  still 
reflects  the  amounts  of  these  expenses. 
Thus,  a  margin  may  be  created  that  is 
not  dependent  upon  a  difTerence 
between  USP  and  FMV,  but  is  the  result 
of  the  price  of  the  United  States 
merchandise  containing  more  expenses 
than  the  price  of  the  foreign  market 
merchandise.  The  Department's  policy 
to  avoid  the  margin  creation  effect  is  in 
accordance  with  the  holding  of  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  that  the  application  of 
the  USP  tax  adjustment  under  section 
772(d)(1)(C)  of  the  Act  should  not  create 
an  antidumping  duty  margin  if  pre-tax 
FMV  does  not  exceed  USP  {Zenith 
Electronics  Corp.  v.  United  States.  988 
F.2d  1573.  1581  (Fed.  Cir.  1993)).  In 
addition,  the  CIT  has  specifically  held 
that  an  adjustment  should  be  made  to 
mitigate  the  impact  of  expenses  that  are 
deducted  from  FMV  and  USP  upon  the 
USP  tax  adjustment  and  the  amount  of 
tax  included  in  FMV  [Daewoo 
Electronics  Co.,  Ltd.  v.  United  States, 
760  F.  Supp.  200,  208  (CIT.  1991)). 
However,  the  mechanics  of  the 
Department's  adjustments  to  the  USP 
tax  adjustment  and  the  foreign  market 
tax  amount  as  described  above  are  not 
identical  to  those  suggested  in  Daewoo. 

In  addition  to  the  aforementioned 
deductions,  we  deducted  value  added  in 


the  United  States  pursuant  to  section 
772(e)(3)  of  the  Act  for  ESP  sales 
involving  further  manufacture  in  the 
United  States.  We  have  determined  that 
further  manufacturing  costs  include:  (1) 
The  cost  of  manufacture;  (2)  movement 
charges;  and  (3)  general  expenses, 
including  selling,  general,  and 
administrative  expenses.  The  value 
added  consists  of  the  further 
manufacturing  costs  incurred  in 
converting  the  cement  into  a  ready  mix 
product,  and  a  proportional  amount  of 
profit  or  loss  related  to  the  value  added. 
We  calculated  profit  or  loss  by 
deducting  from  the  sales  price  of  the 
ready  mix:  (1)  The  production  cost  of 
the  cement;  (2)  the  finishing  costs 
incurred  in  the  United  States;  and  (3)  all 
expenses  incurred  in  transporting  the 
cement  into  the  United  States. 

We  then  allocated  proportionately  the 
total  profit  or  loss  to  the  imported 
cement  and  the  ready  mix  based  on  the 
proportion  of  the  total  cost  of 
production  to  the  cost  of  production 
attributable  to  the  further  manufactvuing 
cost  in  the  United  States.  We  deducted 
only  the  profit  or  loss  attributable  to  the 
U.S.  value  added. 

Foreign  Market  Value 

In  calculating  FMV,  we  used  home 
market  price,  as  defined  in  section 
773(a)  of  the  Act.  Home  m3rket  price 
was  based  on  ex-factory,  OF  terminal, 
or  delivered  prices  to  related  and 
unrelated  customers  in  the  home 
market.  The  Department  has  not 
excluded  sales  to  related  parties  because 
the  Department  has  determined  for  this 
review  that  prices  to  related  parties  are 
comparable  to  prices  to  unrelated 

[)arties  and,  as  a  result,  are  at  arm's- 
ength. 

Due  to  the  existence  of  sales  below 
the  cost  of  production  (COP)  in  the  first 
administrative  review,  the  [department 
had  reasonable  grounds  to  believe  or 
susf>ect  that  sales  below  the  COP  may 
have  occurred  during  this  review. 
Accordingly,  the  Department  initiated  a 
COP  investigation  for  this  review.  We 
calculated  COP  based  on  Onoda's  cost 
of  materials,  fabrications,  and  general 
expenses.  The  results  of  our  cost  test 
showed  that  more  than  ten  percent  but 
less  than  ninety  percent  of  home  market 
sales  were  below  the  COP  and  therefore, 
sales  below  the  COP  were  made  in 
substantial  quantities.  We  determined 
that  these  below-cost  sales  were  made 
over  an  extended  period  of  time  because 
they  were  made  in  more  than  two 
months  of  the  review  period. 
Furthermore,  no  evidence  was 
presented  to  indicate  that'below-cost 
COP  prices  would  permit  the  recovery 
of  all  costs  within  a  reasonable  period 


of  time  in  the  normal  course  of  trade. 
Thus,  we  dropped  from  our  calculations 
of  FMV  all  home  market  sales  that  were 
made  below  the  COP. 

In  calculating  the  FMV  used  in  the 
dumping  calculation,  we  made 
deductions,  where  appropriate,  for  post- 
sale  transportation  costs,  credit, 
packing,  commissions,  all  freight  costs, 
and  all  rebates  and  discounts.  We  made 
an  upward  adjustment  to  the  home 
market  sales  price  for  interest  Onoda 
charged  to  late-paying  customers. 

The  Department  also  made  an 
adjustment  to  the  amount  of 
consumption  taxes  included  in  FMV  in 
accordance  with  the  Department's 
aforementioned  tax  adjustment 
methodology. 

For  comparison  to  PP  sales,  pursuant 
to  19  CFR  353.56  (1993)  of  the 
Department's  regulations,  we  made  a 
circumstance-of-sale  adjustment,  where 
appropriate,  for  differences  in  credit.  In 
addition,  the  Department  did  not  deduct 
pre-sale  transportation  costs  in 
accordance  with  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit's 
ruling  in  The  Ad  Hoc  Committee  ofAZ- 
NM-TX-FL  Producers  of  Gray  Portland 
Cement  v.  United  States,  Slip  Op.  93- 
1239  (CAFC,  January  5.  1994). 

For  comparisons  to  ESP  sales,  we 
made  further  deductions  for  home 
market  indirect  selling  expenses,  which 
were  comprised  of  pre-sale 
transportation  costs,  general  indirect 
selling  expenses,  technical  services, 
advertising,  quality  control  cost,  and 
expenses  incurred  for  the  scrapping  of 
distribution  terminals  and  the  disposal 
of  obsolete  equipment.  We  limited  the 
amount  we  deducted  as  home  market 
indirect  selling  expenses  to  the  amount 
of  indirect  selling  expenses  incurred  on 
sales  in  the  U.S.  market,  in  accordance 
with  §  353.56(b)(2)  of  the  Department's 
regulations. 

Where  appropriate,  we  made  further 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
§  353.57  of  the  Department's 
regulations. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  the  Department  preliminarily 
determines  that  a  margin  of  8.22  percent 
exists  for  Onoda  for  the  period  May  1, 
1992,  through  April  30, 1993. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter 
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and  will  be  limited  to  those  issues 
raised  in  the  case  briefs  and/or  written 
comment.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  the  issues  raised  in  the  case 
briefs  and  comments,  may  be  filed  not 
later  than  37  days  after  the  date  of  ^ 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  any  written 
comments  or  case  briefs. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  re\iew,  as  provided 
by  section  751(aJ(l)  of  the  Act:  (l)The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  rate  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  coveredin  a  previous 
review  or  the  original  less-than- fair- 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results  of 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  "all  others"  rate  will 
be  63.73  oercent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353  26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 


antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  February  4, 1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administrution. 
[PR  Doc.  94-3274  Filed  2-10-94;  8:45  am) 
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[A-201-504] 

Porcelain-on-Steel  Cooking  Ware  From 
Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

re\'iew. 

SUMMARY:  In  response  to  a  request  by 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
porcelain-orusteel  cooking  ware  from 
Mexico.  The  review  covers  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  December  1, 1990 
through  November  30.  1991.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  review  period.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  February  11. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Richard  Herring. 
Office  of  Countervailing  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2,  1991,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (56  FR  61228) 
of  the  antidumping  duty  order  on 
porcelain-on-steel  cooking  ware  from 
Mexico  for  the  period  December  1,  1990 
through  November  30. 1991.  On 
December  12,  1991,  petitioner  General 
Housewares  Corporation  requested  an 
administrative  review.  We  initiated^the 
review  en  January  23.  1992  (57  FR 
2704).  The  Department  is  conducting 
the  admini.strative  review  in  accordance 


with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel  cooking 
ware,  including  tea  kettles,  which  do 
not  have  self-contained  electric  heating 
elements.  All  of  the  foregoing  are 
constructed  of  steel  and  arc  enameled  or 
glazed  with  vitreous  glasses.  This 
merchandise  is  curtently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  7323.94.00. 
Kitchenware  currently  entering  under 
HTS  item  number  7323.94.00.30  is  not 
subject  to  the  order.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  two  manufacturers/ 
exporters.  APSA  and  CINSA.  of 
Mexican  porcelain-on-steel  cooking 
ware. 

United  States  Price 

In  calculating  U.S.  price,  the 
Department  used  purchase  price  and 
exporter's  sales  price,  as  defined  in 
section  772  of  the  Tariff  Act.  For  those 
sales  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States,  we  based  the  United  States  price 
on  purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  In  those  cases 
where  sales  were  made  through  a 
related  sales  agent  in  the  United  States 
to  an  unrelated  purchaser  prior  to  the 
date  of  importation,  we  also  used 
purchase  price  as  the  basis  for 
determining  U.S.  price.  For  the  latter 
sales,  the  Ctepartmenl  determined  that 
purcliase  price  was  the  appropriate 
determinant  of  United  States  price 
because  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyers,  without  being 
introduced  into  the  inventory  of  the 
related  soiling  agent.  Moreover,  direct 
shipment  from  the  manufacturers  to  the 
unrelated  buyers  was  the  customary 
commercial  channel  for  sales  of  this 
merchandise  between  the  parties 
involved.  Finally,  the  related  selling 
agent  located  in  the  United  States  acted 
only  as  a  processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyers. 

Where  all  the  above  elements  are  met. 
we  regard,  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
Rilocated  geographically  from  the 
country'  of  exportation  to  the  United 
St  jtes.  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  >f  the 
traruwctions  or  the  functions 
themselves. 
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Where  sales  to  the  first  unrelated 
purchaser  occurred  after  importation 
into  the  United  States,  we  based  U.S. 
price  on  exporter's  sales  price,  in 
accordance  with  section  772(c)  of  the 
Tariff  Act.  Purchase  price  and  exporter's 
sales  price  (ESP)  were  based  on  the 
packed,  f.o.b.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  from  purchase  price 
and  ESP,  where  applicable,  for 
brokerage,  foreign  inland  freight  and 
insurance  and  U.S.  import  duties,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  deductions  for 
discounts  and  rebates.  We  made  further 
deductions  from  ESP,  where  applicable, 
for  commissions,  credit  expenses  and 
indirect  selling  expenses,  pursuant  to 
sections  772(e)(1)  and  (2)  of  the  Act. 

In  addition,  we  made  adjustments  for 
the  value  added  tax.  On  October  7, 
1993,  the  United  States  Court  of 
International  Trade  (CIT).  in  Federal- 
Mogul  Corp.  and  the  Torhngton  Co.  v. 
United  States,  Slip  Op.  93-194  (CIT, 
October  7,  1993).  rejected  the 
Department's  methodology  for 
calculating  an  addition  to  USP  under 
section  772(d)(1)(C)  of  the  Tariff  Act  to 
account  for  taxes  that  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market.  The  CIT  held  that  the 
addition  to  USP  under  section 
772(d)(1)(C)  of  the  Tariff  Act  should  be 
the  result  of  applying  the  foreign  market 
tax  rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  Federal-Mogul,  Slip  Op. 
93-194  at  12. 

The  Department  has  changed  its 
methodology  in  acxordance  with  the 
Federal -Mogul  decisions.  The 
Department  addod  to  USP  the  resuh  of 
multiplying  the  foreign  market  tax  rate 
by  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales.  The  Department  also 
adjusted  the  USP  tax  adjustment  and  the 
amount  of  tax  included  in  FMV.  These 
adjustments  deduct  the  portions  of  the 
foreign  market  tax  and  the  USP  tax 
adjustment  that  are  the  result  of 
expenses  that  are  included  in  the 
foreign  market  price  used  to  calculate 
foreign  market  tax  and  are  included  in 
the  United  States  merchandise  price 
used  to  calculate  the  USP  tax 
adjustment  and  that  are  later  deducted 
to  calculate  FMV  and  USP.  These 
adjustments  to  the  amount  of  the  foreign 
market  tax  and  the  USP  tax  adjustment 
are  necessary  to  prevent  our  new 
methodology  for  calculating  the  USP  tax 


adjustment  from  creating  antidumping 
duty  margins  where  no  margins  would 
exist  if  no  taxes  were  levied  upon 
foreign  market  sales. 

This  margin  creation  effect  is  due  to 
the  fact  that  the  bases  for  calculating 
both  the  amount  of  tax  included  in  die 
price  of  the  foreign  market  merchandise 
and  the  amount  of  the  USP  tax 
adjustment  include  many  expenses  that 
are  later  deducted  when  calculating 
USP  and  FMV.  After  these  deductions 
are  made,  the  amount  of  tax  included  in 
FMV  and  the  USP  tax  adjustment  still 
reflects  the  amounts  of  these  expenses. 
Thus,  a  margin  may  be  created  that  is 
not  dependent  upon  a  difference 
between  USP  and  FMV,  but  is  the  result 
of  the  price  of  the  United  States 
merchandise  containing  more  expenses 
than  the  price  of  the  foreign  market 
merchandise.  The  Department's  policy 
to  avoid  the  margin  creation  effect  is  in 
accordance  with  the  United  States  court 
of  Appeals'  holding  that  the  application 
of  the  USP  tax  adjustment  under  section 
772(d)(c)  of  the  Tariff  Act  should  not 
create  an  antidumping  duty  margin  if 
pre-tax  FMV  does  not  exceed  USP. 
Zenith  Electronics  Corp.  v.  United 
States,  988  F.2d  1573, 1581  (Fed.  Cir. 
1993).  In  addition,  the  CIT  has 
specifically  held  that  an  adjustment 
should  be  made  to  mitigate  the  impact 
of  expenses  that  are  deducted  form  FMV 
and  USP  upon  the  USP  tax  adjustment 
and  the  amount  of  tax  included  in  FMV. 
Daewoo  Electronics  Co.,  Ltd.  v.  United 
States  (Daewoo),  760  F.  Supp.  200,  208 
(CIT,  1991).  However,  the  mechanics  of 
the  Department's  adjustments  to  the 
USP  tax  adjustment  and  the  foreign 
market  tax  amount  as  described  above 
are  not  identical  to  those  suggested  in 
Daewoo. 

Sales  or  merchandise  manufactured 
by  APSA  which  entered  the  United 
States  between  December  1,  1990  and 
December  31,  1991.  have  been  assessed 
countervailing  duties;  therefore,  they  are 
entitled  to  an  upward  adjustment  to  the 
U.S.  price  pursuant  to  section 
772(d)(1)(D)  of  the  Tariff  Act.  As  a 
result,  we  have  increased  APSA's  U.S. 
price  by  the  amount  of  the  export 
subsidies  found  in  the  countervailing 
duty  order  on  porcelain-on-steel 
cooking  ware  from  Mexico. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market 
price,  as  defined  in  section  773  of  the 
Tariff  Act.  for  APSA.  We  also  used 
home  market  price  for  QNSA,  when 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market,  at  or  above  the  cost  of 
production,  to  provide  a  basis  for 


comparison.  Home  market  price  was 
based  on  the  packed,  ex-factory  or 
delivered  price  to  related  and  unrelated 
purchasers  in  the  home  market.  In  our 
margin  calculations,  we  used  related 
and  unrelated  party  sales  because  we 
found  that  the  prices  were  comparable. 
Where  applicable,  we  made  deductions 
from  the  home  market  price  for  inland 
freight  and  insurance,  discounts,  rebates 
and  home  market  packaging.  We  made 
an  adjustment  to  home  market  price, 
where  appropriate,  for  physical 
differences  in  the  merchandise,  in 
accordance  with  19  CFR  353.57. 

For  comparisons  involving  both 
purchase  price  and  exporter's  sales 
price,  we  included  in  the  foreign  market 
value,  the  amount  of  value  added  tax 
collected  in  the  home  market.  We  also 
calculated  the  amount  of  the  tax  that 
was  due  solely  to  the  inclusion  of  price 
deductions  in  the  original  tax  base  (i.e., 
the  tax  rate  times  the  sum  of  any 
adjustments,  expenses,  charges,  and 
offsets  that  were  deducted  from  the  tax 
base).  This  amount  was  deducted  from 
the  amount  of  value  added  tax  collected 
in  the  home  market.  By  making  this 
additional  tax  adjustment,  we  avoid  a 
distortion  that  would  cause  the  creation 
of  a  dumping  margin  even  when  pre-tax 
dumping  is  zero. 

For  comparisons  to  purchase  price, 
pursuant  to  section  773(a)(4)(B)  and  19 
CFR  353.56(a)(2),  we  made  a 
circumstances-of-sale  adjustment,  where 
appropriate,  for  differences  in  credit 
expenses. 

For  comparisons  involving  ESP 
transactions,  we  made  further 
deductions  from  home  market  price, 
where  appropriate,  for  credit  expenses 
and  commissions,  and  we  made  an 
adjustment  to  home  market  price  for 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.56(b).  In  addition,  we 
calculated  a  re-adjustment  of  the 
amount  of  tax  on  the  U.S.  direct  selling 
expenses  added  to  foreign  market  value 
by  applying  the  tax  rate  to  those 
expenses.  This  re-adjustment  amount 
was  also  added  to  foreign  market  value. 

For  QNSA's  home  market  models  for 
which  there  were  insufficient  sales  at  or 
above  the  cost  of  production  (COP),  we 
used  constructed  value.  (See.  Office  of 
Accounting  COP  analysis  memorandum 
dated  November  5,  1993  (OA 
memorandum)).  Constructed  value 
consists  of  the  sum  of  materials, 
fabrication,  overhead,  general  expenses, 
profit,  and  U.S.  packing.  In  accordance 
with  section  773(e)(1)(B)  (i)  and  (ii),  we 
used:  (1)  The  actual  amount  of  general 
expenses  because  those  amounts  were 
more  than  the  statutory  minimum  often 
percent  and  (2)  the  actual  amount  of 
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profit  where  it  exceeded  the  statutory 
minimum  of  eight  percent. 

In  our  COP  analysis,  we  have  relied 
on  COP  information  submitted  by 
CINSA,  except  in  instances  where  it  was 
not  appropriately  quantified  or  valued. 
More  notable,  we  recalculated  direct 
labor  expenses  to  account  for  expenses 
related  to  employee  profit  sharing.  Also, 
because  CINSA  failed  to  provide 
requested  information  on  depreciation 
based  upon  the  revaluation  of  assets  in 
accordance  with  the  Department's 
normal  practice  (See,  e.g..  Gray  Portland 
Cement  and  Cylinder  from  Mexico; 
Final  Results  of  Antidumping 
Administrative  Review  (58  FR  25803; 
April  28,  1993)  and  Final  Results  of 
Antidumping  Administrative  Review; 
Porcelain  on  Steel  Cooking  Ware  from 
Mexico  (58  FR  43327;  August  16,  1993)), 
we  have  recalculated  depreciation 
expenses  using  best  information 
available  (BIA)  based  on  information 
submitted  in  CINSA's  response  to  the 
Department's  supplemental 
questionnaire.  Accordingly,  we 
increased  the  reported  fixed  overhead 
expenses  (which  includes  depreciation 
expenses).  See  OA  memorandum  of 
November  5,  1993. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1,  1990  through  November 
30, 1991: 

As  a  result  of  our  review,  we 
determine  the  margins  to  be: 


Manufacturer/exporter 

Margin  (per- 
cent) 

APSA  .._ 

CINSA         

8.71 
45.59 

All  ethers       

29.52 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice. 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  dale  the  case  briefs  are  due. 
Any  interested  party  may  request  a 
hearing  not  later  than  10  days  after 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  later  than 
seven  days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Persons 
interested  in  attending  the  hearing 
should  ascertain  with  the  Department 
the  date  and  time  of  the  hearing.  Copies 
of  case  briefs  and  rebuttal  briefs  must  be 
sers'ec  on  interested  parties  in 


accordance  with  19  CFR  353.38(e). 
Interested  parties  may  submit  written 
arguments  in  case  briefs  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief. 

The  Department  will  publish  the  final 
results  of  the  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  l-ho  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rates 
for  the  reviewed  companies  will  be 
those  rates  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  others"  rate 
established  in  the  final  notice  of  the 
less-than-fair  value  investigation  in  this 
case  (51  FR  36435  October  10,  1986),  in 
accordance  with  the  Court  of 
International  Trade's  decision  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79.  and  Federal  Mogul  Corporation 
v.  United  States,  Slip  Op.  93-83.  The 
"all  others"  rate  is  29.52  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  190  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review.  Failure  to 
comply  with  this  requirement  could 


result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  February  4, 1994. 
foseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

jFR  Doc.  94-3182  Filed  2-10-94;  8;45  am) 

BLUNO  COOC  3Sie-0S-P-M 


[A-834-803] 

Titanium  Sponge  From  Kazakhstan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioner,  (jregon  Metallurgical 
Corporation  (OREMET).  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  finding  on  titanium 
sponge  from  Kazakhstan.  The  review 
covers  exports  of  the  subject 
merchandise  to  the  United  States  from 
Kazakhstan  during  the  period  from 
August  1,  1992,  through  July  31,  1993. 
The  review  indicates  that  no  shipments 
of  the  subject  merchandise  took  place 
during  the  period  of  review.  Interested 
parties  are  invited  to  comment  on  the?e 
preliminary  results. 
EFFECTIVE  DATE:  February  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese  or  Laurel  LaCivita. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone 
(202)482-5254. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28,  1968,  the  Department 
of  the  Treasury  published  an 
antidumping  finding  on  titanium 
sponj^e  from  the  Union  of  Soviet 
Socialist  Republics  (U.S.S.R.)(33  FR 
12138).  In  December  1991,  the  U.S.S.R. 
divided  into  fifteen  independent  states. 
To  confonn  to  these  changes,  the 
Department  changed  the  original 
antidumping  finding  into  fifteen 
findings  applicable  to  the  Baltic  states 
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and  the  former  Republics  of  the  Soviet 
Union  (57  PR  36070,  August  12, 1992). 

On  August  3,  1993,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (58 
FR  41239)  of  the  antidumping  finding 
on  titanium  sponge  from  Kazakhstan  (57 
FR  36070,  August  12, 1992).  On  August 
30,  1993,  OREMET  requested  an 
administrative  review.  The  Department 
initiated  the  review  on  September  30, 
1993  (58  FR  51053),  covering  the  period 
August  1. 1992,  through  July  31.  1993. 
The  Department  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  all  imports  of  titanium  sponge 
from  Kazakhstan.  Titanium  sponge  is 
chiefly  used  for  aerospace  vehicles, 
specifically,  in  the  construction  of 
compressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines. 

Imports  of  titanium  sponge  are 
currently  classifiable  under  the 
harmonized  tariff  schedule  (HTS) 
.subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenience 
and  cu.stoms  purposes;  our  written 
description  of  the  scope  of  this  finding 
is  dispositive. 

This  review  covers  sales  and  entries 
by  Kazakh  exporters,  producers,  sellers, 
and  resellers  of  the  subject  merchandise 
during  the  period  August  1,  1992, 
through  July  31, 1993. 

Preliminary  Results  of  Review 

The  Kazakh  government  reported,  and 
Cunsus  doLuraents  confirmed,  that  there 
were  no  exports  .1  titanium  sponge  to 
the  United  States  during  the  period  of 
review.  Therefore,  we  preliminarily 
determine  to  set  tlie  msii  Ci-posit  rate  at 
83.96  percent,  which  i?  'ho  rate 
esiablishod  in  the  final  results  of  the  last 
review  of  the  antidumping  finding  on 
titanium  sponj.'e  from  the  U.S.S.R.  (see 
52  FR  0323.  March  24,  1987). 

Furthermore,  tlie  following  deposit 
requireme.at  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entertd  or  vvitiidrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  da'n  of  the  final  results  of 
this  ad-'^inistraiive  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  The<:ash 
dt  posit  rate  for  entries  of  titanium 
spoPL'o  from  Kazakhstan  will.be  that 
rate  e£:)hlished  in  the  final  results  of 
thisac  :.inistrative  review. 

The-e  deposit  requirements,  when 
imposvid,  shall  remain  in  effect  until 
])ii'jiication  of  the  final  results  of  the 
i.cxt  administrative  review. 


This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibiUty  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  February  3,  1994. 
loscph  A.  Spetrini, 

Aaing  Assistant  Secretary-  for  Import 
Administration. 

[FR  Doc.  94-3183  Filed  2-10-94:  8  45  am] 

BILUNO  COOE  3910-OS-P 

[A-S83-81S] 

Notice  cf  Amended  Final 
Determination  and  Antidumping  Duty 
Order:  Certain  Welded  Stainless  Steel 
Pipes  From  Taiwan 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  11. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck,  Office  of  Antidumping  Duty 
Investigations,  Import  Administration, 
U.S.  Departnient  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone 
(202)482-3464. 

Scope  of  Order 

The  merchandise  subject  to  this 
antidumping  duty  order  is  welded 
austenitic  stainless  steel  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  fortvh  by  the  A.-nerican 
Society  for  Testing  and  Materials 
(ASTM)  for  the  welded  form  of 
chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  the  investigation  alio 
inclides  austenitic  welded  stainless 
steel  pipes  made  according  to  the 
standards  of  other  nations  which  are 
comparable  to  ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  limited  to. 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
sto<;k  lines,  brewery  process  and 


transport  lines,  general  food  processing 
lines,  automotive  paint  bnes  and  paper 
process  machines. 

Imports  of  WSSP  are  currently 
classifiable  under  the  following  HTSUS 
subheadings:  7306.40.1000, 
7306.40.5005,  7306.40.5015, 
7306.40.5045.  7306.40.5060,  and 
7306.40.5075.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  investigation  is  . 
limited  to  welded  austenitic  stainless 
steel  pipes.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Amendment  of  Final  Determinatton  and 
Antidumping  Duty  Order 

On  November  4,  1992,  the  Department 
of  Commerce  made  its  final 
determination  that  certain  welded 
stainless  steel  pipes  from  Taiwan  were 
being  sold  at  less  than  fair  value  (57  FR 
53705.  November  12,  1992). 

In  the  final  determination,  one  of  the 
producers.  Chang  Tieh  Industry  Co.. 
Ltd.  (CTI).  had  a  final  antidumping  duty 
margin  of  zero.  The  Department  would 
normally  exclude  from  the  application 
of  an  antidumping  duty  order  a 
producer  with  a  zero  margin.  In  this 
instance,  however,  petitioners 
submitted  evidence  indicating  that  CTTs 
sales  were  contrived  for  purposes  of  the 
Dtpartment's  investigation.  Specifically, 
petitioners  submitted  statements  by 
several  affiants  who  asserted  that  they 
were  told  by  officials  of  CTI's  U.S. 
customer  that  CTI  sold  small  quantities 
of  WSSP  during  the  period  of 
investigation  (POI)  at  artificially  high 
prices  with  the  intention  of  making 
sales  at  less  than  fair  value  (LTFV)  after 
being  excluded  from  the  order.  In  view 
of  the  small  volume  of  CTTs  sales,  -and 
tiie  fact  that  CTI  did  not  sell  the  subject 
merchandise  in  tlie  U.S.  market  prior  to 
the  POI,  petitioners'  evidence  raised 
significant  concerns  about  potential 
evasion,  by  CTI,  of  the  antidumping 
duty  order. 

To  address  these  concerns,  the 
Department  required  CTI  to  provide,  as 
a  condition  for  its  exclusion  from  the 
application  of  the  order,  a  certification 
si  Hilar  to  those  requir«d  under 
§§  353.14  and  353.25(b)  of  the 
Departments  regulations.  The 
certification  constituted  an  affirmalion 
by  CTI  that  it  had  not  dumped  goods  in 
the  past  and  would  not  dump  gocJs  in 
the  future.  Chang  Tinh  had  to  certify 
that  it:  (1)  Did  not  sell  subject 
merchandise  to  the  United  States  at  !ess 
than  its  foreign  market  value  during  the 
POI;  (2)  did  not  intend  to  sell  the  subject 
merchandise  to  the  United  States  a!  less 


6620 


Federal  Register  /  Vol.  59,  No.  29  /  Friday,  February  11,  1994  /  Notices 


than  its  foreign  market  value  in  the 
future:  and  (3)  agreed  to  application  of 
the  order  to  its  imports  of  the  subject 
merchandise,  if  the  Department 
determined,  at  any  time  during  the 
existence  of  the  order,  that  CTI  had  sold 
or  was  likely  to  sell  subject  merchandise , 
to  the  United  States  at  less  than  its 
foreign  market  value. 

On  December  22, 1992,  the 
Department  of  Commerce  amended  its 
final  determination  to  refleci  the  fact 
that  it  had  received  CTI's  certifications 
and  issued  an  antidumping  duty  order 
(57  PR  62300,  December  30, 1992).  This 
order  excluded  CTI  from  the  application 
of  the  antidumping  duty  order,  provided 
that  CTI  acted  consistently  with  its 
certifications. 

Qn  December  9,  1993.  the  Court  of 
International  Trade  decided  in  the  case 
diAvesta  Sheffield  Inc.,  et  al.  (Avesta) 
V.  United  States.  Slip  Op.  93-232 
(December  9, 1993)  that  the  Department 
could  not  justify  conditioning  CTI's 
exclusion  on  submission  of  the 
certification.  This  issue  was  remanded 
to  the  Department  with  instructions  to 
exclude  CTI  unconditionally  from  the 
antidumping  duty  order.  The  Court 
expressly  stated  that  the  issue  of 
whether  Commerce  could  initiate  a 
changed  circumstances  review  if  Chang 
Tieh  is  later  alleged  to  be  dumping  was 
not  before  the  Court  and  was,  therefore, 
not  addressed. 

Accordingly,  we  are  amending  the 
final  determination  and  order  to 
eliminate  any  reference  to  the 
certification  requirement.  Because  the 
Department  has  already  directed 
Customs  officers  to  exclude  CTI  from 
the  antidumping  duty  order,  no  further 
Customs  instructions  are  necessary. 
However,  if  the  Department  has 
reasonable  cause  to  believe  or  suspect  at 
any  time  that  CTI  has  sold  or  is  likely 
to  sell  the  subject  merchandise  to  the 
United  States  at  less  than  its  foreign 
market  value,  then  the  Department  may 
institute  an  administrative  review  of  CTI 
under  section  751(b)  of  the  Tariff  Act  of 
1930,  as  amended. 

This  notice  constitutes  the  amended 
final  determination  and  antidumping 
duty  order  with  respect  to  welded 
stainless  steel  pipe  from  Taiwan. 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  amended  final  determination 
and  order  is  published  in  accordance 
with  sections  735(a)  and  736(a)  of  the 
Act  and  19  CFR  333.20(a)(4)  and  353.21. 


Dated:  February  7,  1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-3275  Filed  2-10-94;  8:45  am) 

BiLUNQ  C006  3S10-OS-(> 


(C-401-401) 

Certain  Carbon  Steel  Products  From 
9«veden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  November  19,  1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  carbon  steel  products  from 
Sweden  (58  PR  61065).  We  have  now 
completed  this  review  and  detei4nine 
the  net  subsidy  to  be  4.27  percent  ad 
valorem  for  the  period  January  1,  1991 
through  December  31, 1991. 
EFFECTIVE  DATE:  February  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  PR  61065)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden  (50 
PR  41547;  October  4,  1985).  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  Review 

Impons  covered  by  tnis  review  are 
shipments  from  Sweden  of  cold-rolled 
carbon  steel  fiat-rolled  products, 
whether  or  not  corrugated  or  crimped; 
whether  or  not  pickled,  not  cut,  not 
pressed  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal  and  not  clad;  over  12  inches 
in  width  and  of  any  thickness;  whether 
or  not  in  coils.  During  the  period  of 
review  this  merchandise  was  classified 
under  item  numbers  7209.11.00,   . 


7209.12.00,  7209.13.00,  7209.21.00, 
7209.22.00.  7209.23.00,  7209.24.50, 
7209.31.00,  7209.32.00,  7209.33.00, 
7209.34.00,  7209.41.00,  7209.43.00, 
7209.44.00,  7209.90.00,  7211.30.50, 
7211.41.70  and  7211.49.50  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  January 
1, 1991  through  December  31,  1991  and 
twelve  programs.  Svenskt  Stal  AB 
(SSAB)  was  the  only  Swedish  producer 
and/or  exporter  of  the  subject 
merchandise  that  exported  to  the  United 
States  during  the  review  period. 

Analysis  of  Programs 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  4,27 
percent  ad  valorem  during  the  period 
January  1, 1991  through  December  31, 
1991. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  4.27  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1,  1991  and  on  or  before 
December  31, 1991.  The  Department 
will  also  instruct  the  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  4.27  percent  of 
the  f.o.b.  invoice  price  of  all  shipments 
of  the  subject  merchandise  from  Sweden 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675  (a)(1))  and  19 
CFR  355.22. 

Dated:  February  3,  1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

jFR  Doc.  94-3277  Filed  2-10-94;  8:45  am) 

B4LUNC  CODE  3510-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  wo 
invite  comments  on  the  question  of 
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whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instrjnients  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  3C1. 5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce. 
Washington,  DC  20230,  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4211.  U.S.  Department 
oi  Commerce,  14th  Street  and 
Constitution  Avenue,  NVV.,  Washington, 
DC.. 

Docket  Numbers:  93-157  and  94-003. 
Applicant:  The  Ohio  State  University. 
2041  College  Road.  Columbus,  OH 
43210.  Instrument:  Electron  Microscope, 
Models  CM200  PEG  and  CM200  LaB^. 
Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instruments  will  be  used  for  general 
morphological  and  structural  studies  of 
ceramics  and  metals,  including  high 
temperature  superconductors,  high 
temperature  metal  alloys,  evaporated 
melallic  thin  films,  silicon  bicrystals, 
soils  and  geological  minerals,  polymers 
and  possibly  some  biological  samples. 
In  addition,  the  instruments  will  be 
used  for  microscopy  classes  and 
individual  training  of  faculty,  staff  and 
students.  Applications  Received  by 
Commissioner  of  Customs:  January  14. 
1994. 

Docket  Number:  94-001.  Applicant: 
USDA-Agricultural  Research  Service, 
lAREC,  Rt.  2,  Box  2953-A,  Prosser.  WA 
99350.  Instrument:  Electron  Microscope, 
Model  JEM-1010.  Manufacturer:  JEOL 
Ltd.,  Japan.  Intended  Use:  Tlie 
instpjment  will  be  used  for  research 
studies  of  viruses  that  infect  plants, 
primarily  agricultural  crops.  Daily  uses 
include  examination  of  virus  partides 
during  and  af^er  purification  of  the 
virus,  and  examination  for  the  presence 
of  virus  particles  in  sap  from  plants 
exhibiting  disease  symptoms.  In 
addition,  the  instrument  will  be  used  to 
train  students  to  use  appropriate 
methods  in  virus  disease  diagnosis  and 
to  demonstrate  techniques  in  virus 
characterization  in  a  course  in  applied 
plant  virology.  Application  Received  by 
Commissioner  of  Customs:  January  7, 
1994. 

Docket  Number:  94-002.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Purchasing  Division,  506 
South  Wright  Street.  207  Henry 
Administration  Building.  Urbana,  IL 
61801.  Instrument:  ELISA  Juice 
Extraction  Pres.ses  w/ETectronic  Buffer 
Units.  Manufacturer:  Erich  Pollahne, 
Germany.  Intended  Use:  The  instrument 
will  be  u.sed  for  .studies  of  extracted 


plant  sap  to  identify  virus.  Application 
Received  by  Commissioner  of  Customs: 
January  7.  1994. 

Docket  Number:  94-004.  Applicant: 
Regents  of  the  University  of  California, 
Berkeley.  239  Hildebrand  Hall, 
Berkeley.  CA  94720.  Instrument:  X-Y 
Scanning  Unit;  Upgrade  to  Brewster 
Angle  Microscope.  Manufacturer: 
Nanofilm  Technologic,  Inc..  Germany. 
Intended  Use:  The  instrument  will  be 
used  to  upgrade  a  BAM  instrument 
currently  being  used  to  study  the 
structure  of  raono-molecular  films  at  the 
air/water  interface.  Application 
Received  by  Commissioner  of  Customs: 
January  14,  1994. 

Docket  Number:  94-005.  Applicant: 
The  Peniis\  Ivania  State  University, 
Materials  Research  Laboratory, 
University  Park,  PA  16802.  Instrument: 
Electron  Microscope,  Model  JEM- 
2000EXU/SEG/DP/DP.  Manufacturer: 
JEOL  Ltd.,  Japan.  Intended  Use:  The 
instrument  will  be  used  to  perform  in- 
sifu  gas  solid  studies  to  examine  the 
properties  of  a  number  of  carbonaceous 
materials,  both  fibres  and  thin  films.  In 
addition,  very  fundamental  studies  will 
be  performed  on  the  behavior  of 
specimens  as  they  undergo  reaction. 
^Application  Received  by  Commissioner 
o/ Customs.  January  14.  1994. 

Docket  Number:  94-006.  Appliccmt: 
California  Institute  of  Technology,  1201 
E.  California  Boulevard,  (Mail  Code 
170-25),  Pasadena,  CA  91125. 
Instrument:  Mass  Spectrometer,  Model 
215—50.  Manufacturer:  Mass  Analyser 
Products,  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
u.sed  for  high  precision  analysis  of 
isotopic  and  elemental  abundances  of 
He,  Ne,  Kr,  Ar,  and  Xe  in  geological 
materials  (rocks  and  minerals  from 
various  localities).  Application  Received 
by  Commissioner  of  Customs:  January 
14, 1994. 

Docket  Number:  94-007.  Applicant 
Occidental  College.  Department  of 
Chemistry.  1600  Campus  Road.  Los 
Angeles,  CA  90041.  Instrument:  Multi- 
Mixing  Rapid  Kinetics  Accessory  with 
Pneumatic  Attachment,  Model  SFA- 
12MX.  Manufacturer:  Hi-Tech,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  measure  the  reaction 
between  NADPH  and  6- 
phosphogluconate  lactone  catalyzed  by 
glucose-6-phosphate  dehydrogenase 
isolated  from  human  erythrocytes. 
Application  Received  by  Commissioner 
of  Customs:  January  21.  1994. 

Docket  Number:  94-008.  Applicant: 
University  of  Florida.  Department  of 
Chemistry.  P.a  Box  117200. 
Gainesville.  FL  32611-7200.  Instrument: 
Electrothermal  Vaporization  Source. 
Manufacturer:  Finnigan  MAT.  United 


Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  vaporize  small  volume 
samples  (composed  of  various  elements) 
for  subsequent  transport  and  detection 
by  two-step  laser  enhanced  ionization 
spectrometry  in  a  unique  mini-flame 
laser  enhanced  ionization  detector. 
Application  Received  by  Commissioner 
of  Customs:  January  26,  1994. 
Pamela  W«ods 

Acting  Director.  Stanitory  Import  Programs 

Staff 

(FK  Doc.  94-3276  Filed  2-10-94;  8:45  a.iil 

BILUNG  CODE  3510-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  020794q 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO.\A). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Summer 
P'lounder  Monitoring  Committee  will 
hold  a  meeting  on  March  2. 1994.  at  the 
Ramada  Inn  (Autumn  Room).  76 
Industrial  Highway.  Essington.  PA; 
telephone:  (215)  521-9600.  The  meeting 
will  begin  at  10  a.m. 

The  purpose  of  the  meeting  is  to 
recommend  the  summer  flounder 
recreational  fishery  management 
measures  for  1994. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  least  5  days  prior  to  the 
meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifor,  Executive  Direclor, 
Mid-Atlantic  Fishery  Management 
Council.  Room  2115,  Federal  Building, 
300  South  New  Street,  Do\'er,  DE  19901; 
telephone:  (302)  674-2331. 

Dated;  February  7.  1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  rkx.  94-3240  Filed  2-10-94;  8;45  ami 

BILUNG  COOC  3910-22-^ 


6622  Federal  Register  /  Vol.  59,  No.  29  /  Friday.  February  11.  1994  /  Notices 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Additions  and  Deletion  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
58155  in  the  third  column  of  FR  Doc. 
93-26706  in  the  issue  of  October  29. 
1993  the  commodity  Hsted  as  Box, 
Shipping  8115-00-117- should  read 
8115-00-117-8249. 
Beverly  L.  Milkman, 
Executive  Director 
(FR  Doc.  94-3280  Filed  2-10-94;  8:45  am] 

BILUNQ  CODE  6830-33-P 


Procurement  List  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  service  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  14,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  parts  51-2- 
3.  Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  "all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  %vill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information.  The  following  commodity 
and  services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Metal  Strip.  Bag  Tie,  Plain,  8135-00-      * 
846-8409,  NPA:  The  Chimes.  Inc.. 
Bahimore,  Maryland 

Senices 

Commissary  Shelf  Stocking  and 
Custodial,  Naval  Air  Station 
Commissary,  Jacksonville,  FL,  NPA: 
CCAR  Services,  Inc.,  Green  Cove 
Springs,  Florida 

Janitorial/Custodial,  U.S.  Courthouse. 
500  Pearl  Street.  New  York.  New 
York,  NPA:  Fedcap  Rehabilitation 
Services.  Inc.,  New  York,  New  York 

Deletion 

The  following  service  has  been 
proposed  for  deletion  from  the 
Procurement  List:  Janitorial/Custodial. 
U.S.  Army  Reserve  Facility.  14631  S.E. 
192nd  Street,  Renton.  Washington. 
Beverly  L.  Milkman. 
Executive  Director 
[FR  Doc.  94-3279  Filed  2-10-94;  8:45  am] 

BILLING  CODE  e830-U-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 


agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  14. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  22.  November  29  and  December 
17.  1993.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
54559,  62646  and  65971)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  part 
51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Holder.  Clinical  Chart.  6530-01-115- 
7835 

Tape,  Pressure-Sensitive  Adhesive 

7510-00-074-4996 
7510-00-074-4954 
7510-00-074-4963 
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7510-00-074-4955 
7510-00-074-5029 
7510-00-074-4964 
751CM)0-074-4960 
7510-00-074-^946 
751O-0iO-O74-5124 
7510-00-074-4969 
7510-00-266-5016 
7510-00-074-^961 
7510-00-074-^952 
7510-00-074-4978 
7510-00-074-^962 

Services 

Grounds  Maintenance,  Quarters  and 

Common  Areas,  Fort  Sara  Houston, 

Texas 
Janitorial/Custodial,  Social  Security 

Administration,  4377  Mission  Street, 

San  Francisco,  California. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  94-3278  Filed  2-10-94;  8:45  am] 

BILLING  CODE  B820-33-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board;  Meeting 

ACTION:  Notice. 

Ill  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
meeting: 

DATES  OF  MEmNG:  Wednesday,  February 
23,  1994  thru  Friday,  February  25,  1994. 
0800  to  approximately  1700. 
PLACE:  In  the  auditorium  at  the 
Environmental  Protection  Agency,  Air  & 
Energy  Engineering  Research  Lab, 
Research  Triangle  Park,  NC. 
MATTERS  TO  BE  CONSIDERED:  Research 
and  Development  proposals  requesting 
SERDP  funds  in  excess  of  $1M  will  be 
reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
ippear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  Maxwell  or  Mr.  John  Rupnik,  2200 
Clarendon,  suite  900,  Arlington,  VA 
22201. 703-525-9400. 


Dated:  February  7, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-3187  Filed  2-10-94;  8:45  am) 
BtLUNa  CODE  S00(M>4-M 


Department  of  the  Air  Force 

AFIT  Subcommittee  of  the  Air 
University  Board  of  Visitors;  Meeting 

The  Air  Force  Institute  of  Technology 
Subcommittee  of  the  Air  University 
Board  of  Visitors  will  hold  an  open 
meeting  on  6-8  March  1994,  with  the 
first  business  session  beginning  at  0830 
in  the  Commandant's  Conference  Room, 
Building  125,  Wright  Patterson  Air 
Force  Base,  Ohio  (5  seats  available). 

The  purpose  of  the  meeting  is  to  give 
the  board  an  opportunity  to  review  Air 
Force  Institute  of  Technology's 
educational  programs  and  to  present  to 
the  Commander  a  report  of  their 
findings  and  recommendations 
concerning  these  programs. 

For  further  information  on  this 
meeting,  contact  Lt.  Col.  Mary 
Livingston  in  the  Directorate  of  Plans 
and  Operations,  Air  Force  Institute  of 
Technology,  513-255-5402  or  4219. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 
IFR  Doc.  94-3261  Filed  2-10-94;  8:45  am) 

BILLING  CODE  M1(M)1-M 


Air  University  Board  of  Visitors; 
Meeting 

The  Air  University  Board  of  Visitors 
will  hold  an  open  meeting  on  17-19 
April  1994,.  with  the  first  business 
session  beginning  at  0830  in  the  Air 
University  Conference  Room, 
Headquarters  Air  University,  Maxwell 
Air  Force  Base,  Alabama  (5  seats 
available). 

The  purpose  of  the  meeting  is  to  give 
the  board  an  opportunity  to  review  Air 
University  educational  programs  and  to 
present  to  the  Commander,  Air 
University,  a  report  of  their  findings  and 
recommendations  concerning  these 
programs. 

For  further  information  on  this 
meeting,  contact  Dr.  Dorothy  Reed, 
Coordinator,  Air  University,  Maxwell 
Air  Force  Base,  Alabama  36112-6335, 
telephone  (205)  953-5159. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 
[FR  Doc.  94-3262  Filed  2-10-94;  8:45  ami 

BILUNG  CODE  3910-01-M 


Department  of  the  Army 
Corps  of  Engineers 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
(DEIS)  to  the  Final  EIS,  Red  River 
Waterway,  Louisiana,  Texas,  Arkansas, 
and  Oklahoma  Related  Projects,  Red 
River  Levees  and  Bank  Stat>ilization, 
Below  Denison  Dam,  Arkansas  Levees 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Vicksburg  District,  DOD. 

ACnON:  Notice  of  intent. 

SUMMARY:  The  purpose  of  the  proposed 
action  is  to  reduce  flood  damage 
potential  of  the  Red  River  below 
Denison  Dam  area  by  rehabilitating  the 
Arkansas  levee  system  to  minimum 
levee  grade  and  section  design  and 
replacing  seven  drainage  structures 
through  the  levee.  The  project  begins  in 
the  vicinity  of  Interstate  30  near  Fulton. 
Arkansas,  and  extends  to  the  Arkansas- 
Louisiana  border,  a  distance  of 
approximately  110  miles.  The  project 
also  includes  approximately  6.2  miles  of 
levee,  located  along  McKinney  Bayou, 
which  is  influenced  by  backwater 
conditions  of  the  Red  River. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers.  Vicksburg  District,  ATTN: 
CELMK-PD-Q,  2101  North  Frontage 
Road,  Vicksburg,  Mississippi  39180- 
5191. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wendall  L.  King  (601)  631-5967  or 
Mr.  Stuart  C.  McLean  (601)  631-5965. 
SUPPLEMENTARY  INFORMATION: 

1.  The  initial  authorization  for  Red 
River  Levees  and  Bank  Stabilization, 
Below  Denison  Dam.  Arkansas,  Levees 
was  provided  in  the  Flood  Control  Act 
of  July  24, 1946  (Pub.  L.  79-526).  A  final 
EIS  for  the  Authorized  Red  River 
Waterway  and  related  projects  was  filed 
with  the  Council  on  Environmental 
Quality  on  May  21, 1973.  Authorization 
for  the  proposed  project  is  contained  in 
the  Energy  and  Water  Development 
Appropriation  Acts  for  Fiscal  Years 
1992,  1993,  and  1994.  The  Fiscal  Year 
1992  and  1993  Acts  (Pub.  L.  102-104 
and  102-337)  directed  the  Corps  of 
Engineers  to  determine  the  extent  of 
project  levee  deficiencies,  and  the  Fiscal 
year  1994  Act  (Pub.  L.  103-126)  directs 
the  Corps  to  reshape  and  rehabilitate 
defective  levees. 

2.  The  range  of  alternatives  to  be 
considered  includes  no  action  and 
accomplishment  of  levee  rehabilitation 
riverward  or  landward  of  the  levee, 
depending  on  the  environmental  and/or 
cultural  significance  of  the  area  in 
question. 
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3.  a.  Significant  issues  tentatively 
identified  include  bottom-1;  and 
hardwood/wetlands,  water  fowl, 
fisheries,  water  quality,  cultural, 
socioeconomic  conditions,  etc. 
Additional  environmental  requirements 
may  be  identified  during  the  scoping 
process. 

b.  The  Environmental  Protection 
Agency.  U.S.  Fish  and  Wildlife  Service. 
Arkansas  Game  and  Fish  Commission, 
and  Soil  Conservation  Service  will  be 
invited  to  participate  as  cooperating 
agencies. 

c  A  scoping  meeting  is  tentatively 
scheduled  to  be  held  in  March  1994  in 
Texarkana.  Arkansas.  Public  notice  will 
be  published  to  inform  the  general 
public  of  the  location,  time  and  date.  All 
affected  Federal,  State,  and  local 
agencies  and  other  interested  private 
organizations  and  parties  will  be  invited 
to  participate. 

4.  The  DEIS  will  be  available  for 
review  by  the  public  during  Fiscal  Year 
1995. 

Kenneth  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc  94-3147  Filed  2-10-94;  8:45  am) 

BILUMO  COOe  9710-PU-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACnow:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  uiterested  persons  are  invited  to 
submit  comments  on  or  before  March 
14. 1994. 

AOOfiESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention;  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682.  Regional  Office 
Building  3.  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Car> 
Green  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
aeaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPI.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  afifected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  February  7,  1994. 
Cftry  Green. 

Director.  Information  Resources  Management 
Ser\-ice. 

OfTice  of  Elementary  and  Secondary 
Education 

Tvpe  of  Review:  Reinstatement 
Title:  Project  Performance  Report — 

Indian  Education  Formula  Grant 

Programs 
Frequei\cy:  Annually 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions 
Reporting  Burden: 

Responses:  1,200 

Burden  Hours:  3,600 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  form  will  be  used  to 

collect  information  needed  to  ensure 

that  project  and  student  outcome 

objectives  are  being  achieved.  It  will 

also  be  used  to  monitor  the 

effectiveness  of  the  program  and 

improvement  of  educational  outcomes 

in  Indian  students. 

OiFice  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 


Title:  National  Household  Education 
Survey 

Frequency:  One-time 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  106,500 
Burden  Hours:  17,494 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  survey  will  field 
households  covering  early  childhood 
nonparental  care/education  and  adult 
education.  The  Department  will  use 
the  information  to  monitor  trends  in 
experiences  and  activities  over  time. 

Office  of  the  Under  Secretary 

Type  of  Review:  New 

Title:  Survey  of  Indian  Education 
Technical  Assistance  Center  (lETAC) 
Service  Recipients  and  Potential 
Service  Recipients 

Frequency:  One-time 

Affected  Public:  State  or  local 
goverrmients;  Non-profit  institutions 

Reporting  Burden: 
Responses:  595 
Burden  Hours:  298 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  study  described  in  the 
supporting  statement  is  designed  to 
(1)  evaluate  lETAC  services,  (2)  assess 
coordination  between  lETACs  and 
other  technical  assistance  centers,  (3) 
examine  key  factors  that  infiuence  the 
effectiveness  of  the  lETACs,  and  (4) 
develop  options  fpr  improving  the 
effectiveness  of  the  lETACs. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Application  for  Teacher  Corps 

Program 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  54 

Burden  Hours:  1,728 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  form  will  be  used  by 

State  Educational  agencies  to  apply 

for  funding  under  the  Teacher  Corps 

Program.  The  Department  will  use  the 

information  to  make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Application  for  Grants  Under  the 

[hvight  D.  Eisenhower  Leadership 

Program 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
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Reporting  Burden: 
Responses:  170 
Burden  Hours:  5,320 

Recordkeeping  Burden: 
Recordlceepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by  non- 
profit institutions  to  apply  for  funding 
under  the  Dwight  D.  Eisenhower 
Leadership  Program.  The  Department 
will  use  the  information  to  make  grant 
awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision 

r^ye;  Personnel  (in  Full-Time 
Equivalency  of  Assignment) 
Employed  and  Needed  to  Provide 
Special  Education  and  Related 
Services  for  Children  and  Youth  with 
Disabilities 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  58 
Burden  Hours:  10,585 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
States  to  report  the  number  of 
personnel  that  are  employed  to 
provide  educational  services  to 
handicapped  children  and  youth. 
This  information  will  be  used  by  the 
Department  to  monitor  States  to 
ensure  compliance  with  Federal 
statute  and  regulations  and  to  respond 
to  Congressional  reporting 
requirements. 

|FR  Doc.  94-3264  Filed  2-10-94;  8:45  am] 
BILUNO  COOC  4000-01-M 


Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
14, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory.  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 


Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW..  room  4682,  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPP1.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  February  8,  1994. 
Cary  Green. 

Director,  Information  Pesources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Addendum  for  Endorser  to  the 

Federal  Direct  PLUS  Loan  Promissory 

Note 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 

Responses:  8,666 

Burden  Hours:  4,333 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  This  form  will  be  used  by 

applicants  for  Federal  Direct  PLUS 


Loans  who  have  adverse  credit  to 
obtain  Endorsers.  The  Department 
will  use  the  information  to  verify 
eligibility  and  enforce  the  loan 
obligation  of  the  Endorser  in  the  event 
the  parent  borrower  does  not  repay 
the  loan. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Loan  Record,  Alternate  Originator 

Frequency:  Annually 

Affected  Public:  Businesses  or  other  for- 
profit;  Non-profit  institutions 

Reporting  Burden: 
Responses:  5,400 
Burden  Hours:  810 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Schools  that  do  not  originate 
Direct  Loans  will  use  an  Alternate 
Originator.  The  Alternate  Originator 
Loan  Record  collects  data  from 
schools  that  participate  in  the  Federal 
Direct  Student  Loan  Program  but  do 
not  originate  the  loans. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New 

Title:  Annual  Report  of  Independent 
Living  Services  for  Older  Individuals 
Who  Are  Blind 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  33 
Burden  Hours:  33 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  In  compliance  with  section 
752(i)(2)(A)  of  the  Act,  State  agencies 
administering  a  grant  under  this 
program  must  submit  a  report  that 
will  include  information  about  the 
grantee's  activities.  This  information 
will  provide  ED  with  a  uniform  and 
efficient  method  of  monitoring  the 
program  for  state  compliance  with 
statutory  and  regulatory  requirements. 

(FR  Doc.  94-3265  Filed  2-10-94;  8:45  am) 
BILUNO  CODE  4000-01-M 


Indian  Education  National  Advisory 
Council;  Meeting 

AGENCY:  National  Advisory  Council  on 
Indian  Education,  Education. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Advisory 
Council  on  Indian  Education.  This 
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notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act. 

DATES  AND  TIME:  Thursday.  March  3. 
1994  from  10  a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  University  of  Arizona,  Memorial 
Union.  Tempe.  Arizona  85287.  (605) 
965-9011.  Interested  individuals  may 
call  the  National  Advisory  Council  on 
Indian  Education  office  for  exact 
meeting  room  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  K.  Chiago,  Executive  Director. 
National  Advisory  Council  on  Indian 
Education,  330  C  Street  SVV..  room  4072. 
Switzer  Building,  Washington,  DC 
20202-7556.  Telephone:  202/205-8353. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of 
1988  (25  use.  2642).  The  Council  is 
established  to.  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibihties  under  the 
Indian  Education  Act  of  1988  (Part  C. 
Title  V.  Pub.  L.  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
vk'ith  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  from  which  they 
can  benefit. 

The  meeting  is  open  to  the  public 
The  agenda  of  the  National  Advisory 
Council  on  Indian  Education  includes 
review  and  approval  of  the  final 
recommendations  to  Congress  for 
inclusion  in  the  fiscal  year  1993  annual 
report  to  Congress.  The  Elxecutive 
Committee  will  also  review  and  approve 
the  fiscal  year  1995  budget.  There  will 
be  time  on  the  agenda  for  interested 
parties  to  present  written  and/or  oral 
testimony  on  the  reauthorization  of  the 
Elementary  and  Secondary  Education 
Act  and  the  Coals  2000:  Educate 
America  Act  or  any  other  Indian 
education  concerns. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street  SVV..  room  4072, 
Washington,  DC  20202-7556  from  the 
hours  of  9  a.m.  to  4:30  p.m.  Monday 
through  Friday. 

Dated:  February  7. 1994. 

Robert  K.  Chiago, 

E.\fcuti\-e  Director.  National  Advisory 
Council  on  Indian  Education. 

|FR  Doc.  94-3213  Filed  2-10-94;  8:45  am) 

KLUNG  COOE  4000-01-U 


National  Education  Commission  on 
Time  and  Learning;  Meeting 

AGENCY:  National  Education 
Commission  on  Time  and  Learning, 
Education. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  Meeting  of  the 
National  Education  Commission  on 
Time  and  Learning.  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  Meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

DATE,  TIME  AND  LOCATION:  February  28. 
1994  from  10  a.m.  to  11  a.m..  National 
Education  Commission  on  Time  & 
Learning.  Headquarters  Offices — The 
Conference  Room.  1255  22nd  Street 
NW.— suite  502.  Washington,  DC  20037. 
Telephone:  (202)  653-5019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julia  Anna  Anderson.  Deputy  Executive 
Director,  1255  22nd  Street  NW..  suite 
502,  Washington.  DC  20037. 
SUPPLEMENTARY  INFORMATION:  The 
National  Education  Commission  on 
Time  and  Learning  is  established  under 
section  102  of  the  Education  Council 
Act  of  1991  (20  U.S.C.  1221-1).  The 
Commission  is  established  to  examine 
the  quality  and  adequacy  of  the  study 
and  learning  time  of  elementary  and 
secondary  students  in  the  United  States, 
including  issues  regarding  the  length  of 
the  school  day  and  year,  how  time  is 
being  used  for  academic  subjects,  the 
use  of  incentives,  how  time  is  used 
outside  of  school,  the  extent  and  role  of 
homework,  year-round  professional 
opportunities  for  teachers,  the  use  of 
school  facilities  for  extended  learning 
programs,  if  appropriate  a  model  for 
adopting  a  longer  day  or  year,  suggested 
changes  for  state  laws  and  regulations, 
and  an  analysis  and  estimate  of  the 
additional  costs. 

The  meeting  of  the  Commission  is 
open  to  the  public.  The  proposed 
agenda  includes  a  discussion  of 
procedures  for  assuring  expeditious 
completion  of  Commission  tasks. 
Records  are  kept  of  all  Commission 
proceedings,  end  are  available  for  public 
inspection  at  the  Office  of  the 
Commission  at  1255  22nd  Street  NW., 
suite  502.  Washington,  DC  20202-7591 
from  the  hours  of  9  a.m.  to  5:30  p.m. 

Dated:  February-  7, 1994. 
John  Hodge  Jones. 

Chairman,  S'ational  Education  Commission 

on  Time  and  Learning. 

jFK  Doc.  94-3263  Filed  2-10-94;  8:45  am] 

BILUMG  CODE  400e-01-M 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

FE  Docket  No.  94-04-NG] 

Appalachian  Gas  Sales,  Inc.;  Blanket 
Authorization  To  Import  Natural  Gas 
From  and  Export  Natural  Gas  to 
Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  that  it  has  issued  an  order 
granting  Appalachian  Gas  Sales,  Inc. 
(Appalachian)  blanket  authorization  to 
import  from  and  export  to  Canada  up  to 
a  combined  total  of  1 10  Bcf  of  natural 
gas  over  a  two-year  term  beginning  on 
the  date  of  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
opeh  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  January  31, 
1994 

Clifford  P.  Tomaszewski. 

Director.  Office  ofSatural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

|FR  Doc.  94-3283  Filed  2-10-94;  8:45  ani| 

WLUNG  CODE  6490-01-P 


(FE  Docket  No.  94-05-NG] 

Texaco  Gas  Marketing  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  Prom  Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Texaco  Gas  Marketing  Inc.  authorization 
to  import  up  to  100  Bcf  of  natural  gas 
from  Mexico  over  a  two-year  term, 
beginning  on  the  date  of  the  first  import. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
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Issued  in  Washington,  DC,  January  31. 
1994. 

Clifford  P.  Tomasrewski. 

Director,  Office  of  Natural  f;as.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  94-3284  Filed  2-10-94,  8:45  am) 

BILUNG  CODE  6450-01-P 


Office  Of  Fossil  Energy 
[FE  Docket  No.  93-148-NG] 

UtiliCorp  United,  Inc.;  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  UtiliCorp  United,  Inc. 
(UtiliCorp)  authorization  to  import  from 
FroGas  Limited  up  to  2,674  Mcf  per  day 
of  Canadian  natural  gas  over  a  seven- 
year  period  ending  October  31,  2000. 

UtiliCorp's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docltet  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC.  20585, 
(202)  586-9478.  The  doclcet  room  is 
open  between  the  hours  of  8  a.m.  and 
4  30  p.m.,  Monday  through  Friday. 
I'xcept  Federal  holidays. 

issued  in  Washington.  DC.  )anuar\'  28. 
l'.W4. 

Ciiflbrd  P.  Tomaszrwski, 

Director.  Office  of  Natural  (ios.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy 

!FK  D(x;  94-3281  Filed  2-10-94:  845  am) 

BiLUNG  CODE  &46O-0t-P 


Office  of  Fossil  Energy 
[FE  DOCKET  NO.  93-149-NG] 

Ufilicorp  United,  Inc.;  Long-Term 
A  utf>orization  To  Import  Natural  Gas 
From  Canda 

AGcNCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  cf  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  UtiliCorp  United,  Inc. 
(I'liliCorpj  authorization  to  import  from 
Western  Gas  Marketing  Limited  up  to 
7,241  Mcf  per  day  of  Canadian  natural 
gas  over  a  fen-year  period  ending 
November  1,  200.1. 

UtiliCorp's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Wa.shington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
npon  between  the  hours  of  8  am.  and 


4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.,  January  28, 
1994. 

Clifford  P.  Toinasze%vski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

|FR  Doc.  94-3282  Filed  2-10-94;  8:45  am) 

BILUNG  CODE  649&-01-P 


Floodplain  Involvement;  Notification  of 
Proposed  Construction  and  Equipping 
of  the  Gazes  Cardiac  Research 
Institute,  Medical  University  of  South 
Carolina,  Charleston,  SC 

AGENCY:  Department  of  Energy. 
ACTION:  Public  notice  on  comment 
period  on  floodplain  involvement. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  evaluating  a  grant  proposal  to 
authorize  the  Medical  University  of 
South  Carolina  to  construct  and  equip 
the  two  lower  floors  of  the  proposed 
nine-story  Strom  Thurmond  Biomedical 
Researc;h  Center.  The  action  would 
expand  and  consolidate  on-going 
clinical  research  and  out-patient 
diagnostic  acti\'ities  of  the  Cardiology 
Division  of  the  Gazes  Cardiac  Research 
Institute.  Most  of  the  remainder  of  the 
Center  would  be  occupied  by  the 
Department  of  Veterans  Affairs.  The 
proposed  site  is  located  on  Doughty 
Street,  between  Courtney  and  Earhardt 
Drives,  in  Charleston.  South  Carolina.  In 
accordance  with  10  CFR  part  1022,  DOE 
will  prepare  a  floodplain  assifS.nment 
and  will  perform  this  proposed  ariion  in 
a  manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain. 

DATES:  Comments  are  due  to  the  address 
l>elow  no  later  than  February-  28,  1994. 
ADDRESSES:  Comments  should  be 
addressed  to:  Richard  R.  Stenzel, 
Programs  and  Facilities  Management 
Division,  U.S.  Department  of  Energy, 
9800  South  Cass  Avenue,  Building  201, 
Argonne,  Illinois  60439. 
FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTJON,  CONTACT:  Richard  R. 
Stenzel,  Programs  and  Facilities 
Management  Division.  U.S.  Department 
of  Energy,  9800  South  Cass  Avenue, 
Building  201,  Argonne,  Illinois  60439. 
(708)  252-228G. ' 

FOR  FURTHER  !NFORMATK>N  ON  GENERAL 
DOE  FLOODPLAIN/WETLAKDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  EH-25.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-4600 
or  (800) 472-2756. 


SUPPLEMENTARY  INFORMATION:  The 
proposed  Strom  Thurmond  Biomedical 
Research  Center  would  be  located 
within  an  area  which  would  be  affected 
by  the  100-year  and  500-year  floods  as 
defined  by  the  Flood  Insurance  Rate 
Map  of  the  Federal  Emergency 
Management  Agency,  and  by  the  Corps 
of  Engineers.  The  site  of  the  Center  is 
near  the  eastern  shore  of  the  Charleston 
peninsula,  which  is  an  urjwn  zone  with 
typical  mixed  land  use:  Residential, 
commercial,  institutional,  industrial, 
and  some  parks  and  recreation  areas.  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
will  prepare  a  floodplain  assessment  for 
this  proposed  DOE  action.  The  DOE,  as 
the  lead  agency,  will  include  the 
floodplain  assessment  in  the 
Environmental  Assessment  (EA)  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Ac1. 
Following  completion  of  the  EA.  DOE 
will  make  a  determination  on  the  need 
for  an  Environmental  Impact  Statement 
(EIS)  and  either  include  a  floodplain 
statement  of  the  findings  in  the  DOE 
Finding  of  No  Significant  Impact  or  in 
an  EIS.  as  appropriate. 

Issued  in  Washington,  DC.  this  28lh  day  of 
Jiiniiar>'  1994. 

Martha  A.  Krebs. 

Director,  Office  of  Energy  Research 

[FK  Dot;.  94-3256  Filed  2-10-94;  845  am) 

BILLING  CODE  «4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL91 -28-002,  et  al.] 

Carolina  Power  &  Light  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 

Filings 

Febniary  3. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commis.'iion: 

1.  Carolina  Power  &  Light  Company 

[D(.ckot  No,  EL01-28-{)02| 

Take  notice  that  on  Januar)'  7. 1994. 
CvTfolina  Power  &  Light  Company 
(CP&L)  filed  a  Compliance  Report 
doc:umenting  that  on  December  23. 
1993,  CP&L  completed  payment 
pursuant  to  paragraph  1.16  of  the 
settlement  agreement  between  (1)  (T&.L 
and  (2)  North  Carolina  Elec-tric 
Membei-ship  Corporation  and 
Brunswick  Electric  Membership 
Corporation.  The  settlement  agreemtnt 
was  approved  by  Commission  Letter 
Order  issued  on  September  23.  lfiP3.   n 
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Docket  No.  EL91-28-000  (64  FERC 
161.343). 

Comment  date:  February  18. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinois  Light  Company 

IDocket  No.  ER87-74-0001 

Take  notice  that  Central  Illinois  Light 
Company  (QLCO)  on  January  14.  1994. 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Schedule  A  of 
its  FERC  Electric  Ser\ice  Tariff,  Rate 
Schedule  No.  28.  to  be  effective 
December  10.  1993,  based  on 
notification  presented  by  the  Illinois 
Municipal  Electric  Agency  (IMEA). 
QLCO  has  requested  approval  of  this 
cancellation  to  be  effective  December 
10,  1993.  and  for  waiver  of  the  notice 
provisions  of  §  35.15  of  the 
Commission's  Regulations. 

Copies  of  the  filing  were  served  upon 
IMEA  and  the  Illinois  Commerce 
Commission. 

Comment  date:  February  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER94-369-0001 

Take  notice  that  on  January  31.  1994. 
Wisconsin  Power  and  Light  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
supplementary  information  in  the 
above-referenced  docket. 

Wisconsin  Power  and  Light 
respectfully  requests  a  Waiver  of  Notice 
of  the  Commission's  notice 
requirements.  A  copy  of  the  filing  has 
been  served  on  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  17.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 

'  [Docket  No.  ER92-41 2-001 1 

Take  notice  that  on  January  21.  1994. 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  February  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 

(Docket  No.  ER94-54 1-000] 

Take  notice  that  on  January  27. 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  amendment 
to  its  filing  in  Docket  No.  ER94-54 1-000 
related  to  agreements  with  Lake  Owsego 
Corporation  and  Champion 
International.  U.S.  Plywood  Division. 
The  amendment  corrects  an  inadvertent 
error  ir  the  filing  letter. 


Copies  of  this  filing  have  been  served 
on  the  parties  included  in  the 
distribution  list  contained  in  the  filing 
letter. 

Comment  date:  February  18, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota) 

(Docket  No.  ER94-894-0001 

Take  notice  that  on  January  28.  1994, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  amended  its  filing  in 
Docket  No.  ER04-894-000  to  remove 
from  the  filing  the  Amendment  to 
Diversity  Exchange  Agreement  with 
United  Power  Association  because  that 
Agreement  had  been  filed  previously 
filed  by  NSP  in  Docket  No.  ER94-841- 
000. 

Comment  date:  February  18.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  &  Light  Company 

(Docket  No.  ER94-914-0001 

Take  notice  that  on  January  19.  1994, 
Florida  Power  &  Light  Company  filed  a 
letter  agreement  for  the  sale  of  power  to 
Tennessee  Valley  Authority  in  the 
above-captioned  docket. 

Comment  date:  February  18. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Gulf  Power  Company 

[Docket  No.  ER94-927-0001 

Take  notice  that  on  January  21.  1994, 
Gulf  Power  Company  (Gulf  Power) 
tendered  for  filing  Third  Revised  Sheet 
No.  4  to  Gulf  Power's  FERC  Electric 
Tariff,  original  Volume  No.  1. 

Comment  date:  February  17.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER94-937-0001 

Take  notice  that  on  January  28.  1994. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  rate  schedule 
changes  to  Rate  Schedule  FERC  No.  77. 
between  PG&E  and  the  California 
Department  of  Water  Resources 
(CDWR).  These  changes  are  needed  to 
implement  the  termination  of  certain 
retail  ser\'ice  to  the  City  of  Vallejo 
(Vallejo).  This  termination  is  made  at 
Vallejo's  request  so  that  CDWR  can 
serve  Vallejo  directly  in  the  same 
manner  CDWR  serves  its  other  water 
contractors. 

PGE's  filing  includes  an  Amendment 
No.  1  to  a  previously  filed  Facilities 
Agreement,  copies  of  related 
correspondence  regarding  the 
termination  of  service  to  Vallejo,  and 
other  related  agreements. 


PG&E  has  requested  that  the 
Commission  make  this  Rate  Schedule 
Change  effect  no  later  than  March  31. 
1994. 

Comment  date:  February  18.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-3221  Filed  2-10-94;  8:45  am] 

BILUNG  COOE  871 7-01 -P 


Pocket  No.  EG94-19-000,  et  al.] 

COE  Argentina  I  Corp.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  2, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  COE  Argentina  I  Corp. 

[Docket  No.  EG94-19-000| 

On  January  28,  1994,  COE  Argentina 
I  Corp..  107  Seldon  Street.  Berlin.  CT 
06037  filed  with  the  Federal  Energy 
Regulator)'  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  COE 
Argentina  I  Corp.  is  a  wholly  owned 
subsidiary  of  Charter  Oak  Energy.  Inc., 
which  is  a  wholly  ovkTied  subsidiary  of 
Northeast  Utilities.  Through  affiliates. 
COE  Argentina  I  Corp.  will  participate 
in  a  bid  for  the  purpose  of  owning  and/ 
or  operating  hydroelectric  facilities  with 
a  combined  capacity  of  265.2  MW  on 
the  Atuel  River  in  the  Province  of 
Mendoza  in  Argentina. 

Comment  date:  February  23.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  SEI  Holdings  VI.  Inc. 

[Docket  No.  EG94-2O-0001 

On  January  28,  1994,  SEI  Holdings  VI. 
Inc.  (the  "Applicant")  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  ("EWG") 
status  pursuant  to  art  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  wholly-owned 
subsidiary  of  The  Southern  Company. 
The  Applicant  is  participating  in  a  bid 
for  the  purpose  of  owning  and/or 
operating  "eligible  facilities"  as  defined 
in  section  32(a)(2)  of  PUHCA.  The 
facilities  consist  of  four  dams  and  three 
hydroelectric  generating  stations  with  a 
total  installed  capacity  of  265  MVV 
produced  by  twelve  generating  units 
and  associated  interconnection 
facilities.  The  facities  are  located  on  the 
Atuel  River  system  in  the  Department  of 
San  Rafael  in  the  Province  of  Mendoza, 
Argentina. 

Comment  c/<rte;  February  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

IDockef  No  ER94-50-OOOI 

Take  notice  that  PacifiCorp,  on 
January  31,  1994,  tendered  for  filing  an 
Amendment  to  its  filing  in  the  above- 
referenced  docket. 

PacifiCorp  renews  its  request  that  the 
Commission  accept  the  filing  effective 
December  31. 1993. 

Copies  of  this  amended  filing  were 
supplied  to  Pacific  Gas  and  Eleciric 
Company,  Southern  California  Edison 
Company,  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  dote:  February  17. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER94-189-000I 

Take  notice  that  on  January  12,  1994, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
an  amendment  to  its  November  26, 1993 
filing  in  this  docket.  The  amendment 
consists  of  additional  information 
concerning  the  November  26,  1993 
filing  of  an  agreement  with  the  Delaware 
County  Electric  Cooperative.  Inc. 
(Cooperative).  The  agreement  provides 
for  maintain,  repair,  and  replace 
Substation  Facilities  required  by  the 
Cooperative  and  owned  by  NYSEG 
within  the  Axtell  Road  Substation. 
NYSEG  has  requested  waiver  of  notice 
requirements  so  that  the  Rate  Schedule 


can  be  made  effective  as  of  June  1.  1977. 
NYSEG  states  that  a  copy  of  the 
amendment  has  been  served  by  mail 
upon  the  Cooperative  and  upon  the 
Public  Service  Commission  of  the  State 
of  New  York. 

Comment  date:  February  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Public  Service 
Corporation.  Wisconsin  Power  and 
Light  Company.  Madison  Gas  and 
Electric  Company  and  Wisconsin 
Electric  Power  Company 

[Docket  No.  ER94-245-0001 

Take  notice  that  on  January  31.  1994, 
Wisconsin  Public  Service  Corporation 
(WPS),  Wisconsin  Power  and  Light 
Company  (WPL),  Wisconsin  Electric 
Power  Company  (WEPCO)  and  Madison 
Gas  and  Electric  Company  (MGE) 
(collectively  Joint  OwTiers)  requested 
that  the  Commission  not  require  the 
filing  of  (1)  an  agreement  for  the 
construction  and  operation  of  the 
Edgewater  5  generating  unit,  together 
with  amendments  and  (2)  sections  of 
itSint  operating  manuals  which  provide 
for  the  share  of  costs  of  transmission 
substations  associated  with  the 
Kewaunee,  Columbia  and  Edgewater  4 
and  5  generating  units.  However,  if  the 
Commission  should  decide  to  require 
that  the  agreements  and  manuals  be 
filed,  the  Edgewater  5  agreement  and 
manuals  are  tendered  for  filing. 

Comment  date:  February  17.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

|D<x:ket  No.  ER94-91 3-000] 

Take  notice  that  on  January  21,  1994, 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  to  advise  the 
Federal  Energy  Regulatory  Commission 
(Commission)  that  Edison  will  credit 
significant  amounts  to  Edison's  bills  for 
electric  service  rendered  to  the  cites  of 
Batavia,  Naperville  and  St.  Charles, 
Illinois  over  the  twelve  year  of  calendar 
year  1994. 

Comment  date:  February  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER94-928-000I 

Take  notice  that  on  January  13,  1994. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 
with  the  Commission  a  signed  Service 
Agreement  between  Niagara  Mohawk 
and  North  American  Energy 
Conservation  Inc.  (NAEC)  for  sales  of 
system  capacity  and/or  energy  or 
resource  capacity  and/or  energy  under 


Niagara  Mohawk's  proposed  Power 
Sales  Tariff  in  Docket  No.  ER93-313- 
000.  Niagara  Mohawk  filed  its  Power 
Sales  Tariff  on  January  11.  1993,  and 
requested  an  effective  date  of  March  13. 
1993.  for  the  Tariff.  Niagara  Mohawk 
requests  an  effective  date  for  this 
Service  Agreement  of  December  20, 
1993,  the  date  of  filing  with  FERC 

A  copy  of  this  filing  has  been  ser\ed 
upon  NaEC  an  the  New  York  State 
Public  Service  Commission. 

Comment  date:  February  17. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Okeelanta  Power  Limited 
Partnership 

(Docket  No.  QF94-64-000I 

On  January  24.  1994.  Okeelanta  Power 
Limited  Partnership  of  316  Roval 
Poinciana  Plaza.  Palm  Beach,  Florida 
33480,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualif>'ing  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  Palm  Beach  County, 
Florida,  and  will  consist  of  three  stoker 
type  boilers  and  a  multiple  extraction/ 
condensing  steam  turbine  generator. 
Steam  recovered  from  the  turbine  will 
be  used  by  Okeelanta  Corporation  for 
mechanical  and  thermal  processes  in  its 
sugar  mill  and  refinery  for  production  of 
raw  and  refined  sugar.  The  net  electric 
power  production  capacity  of  the 
facility  will  be  70  MW.  The  primary 
energy  source  will  be  biomass  in  the 
form  of  bagasse  and  wood  waste. 
Construction  of  the  facility  is  expected 
to  be  completed  prior  to  February  2, 
1996. 

Comment  data:  Thirty  days  after 
publi(;ation  in  the  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Stand.ird  Paragraphs 

E.  A;iy  person  desiring  to  be  heard  or 
tu  prolRist  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CAshell, 

Secretary. 

[FR  Doc.  94-3222  Filed  2-10-94;  8;45  am] 
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be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  vrithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 


February  2. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  BCF  Gas  Ltd. 

[Docket  No.  CP94-201-0OO1 

Take  notice  that  on  January  27,  1994. 
BCF  Gas  Ltd.  (BCF)  filed  in  Docket  No. 
CP94-201-000  an  application  with  the 
Commission  requesting  (1)  an  order 
declaring  certain  facilities  that  BCF 
would  acquire  from  Arkla  Energy 
Resources  Company  (AER)'  in  Columbia 
County,  Arkansas,  as  non-jurisdictional 
gathering  facilities  be  exempt  fi'om  the 
jurisdiction  of  the  Commission  under 
Section  1(b)  of  the  Natural  Gas  Act 
(NGA)  and  (2)  a  waiver  of  filing  fees  of 
$10,810  pursuant  to  section  381.106  of 
the  Commission's  Regulations,  all  as 
more  fully  set  forth  in  the  application 
which  is  open  to  the  public  for 
inspection. 

BCF  states  that  it  would  purchase  and 
operate  AER's  (1)  Line  L-154 
(approximately  7,297  feet  of  6-inch 
pipe)  and  the  Macedonia  compressor 
station  installed  thereon,  and  (2)  Line 
L-174  (approximately  15,242  feet  of  8- 
inch  pipe)  and  the  Dorcheat  compressor 
station  installed  thereon,  all  located  in 
Columbia  County,  Arkansas.  BCF  states 
that  Lines  L-154  and  L-174  connect 
wells  in  the  Dorcheat — Macedonia  Field 
to  AER's  8-inch  transmission  line.  BCF 
also  states  that  it  is  not  affiliated  with 
AER  and  would  operate  the  acquired 
facilities  to  perform  gathering  services 
consistent  with  its  general  business 
activity. 

BCF,  consistent  with  its  posftion  as  an 
independent  gatherer,  states  that  it 
would  provide  gathering  services  on  a 
nondiscriminatory  basis  to  all  similarly 
situated  parties  who  require  those 
services  and  who  enter  into  a  negotiated 
gathering  agreement  with  BCF. 


I  A£R  filed  its  request  on  November  24.  1993.  for 
permission  and  approval  to  abandon  said  facilities 
by  sale  to  BCF  with  the  Commission  in  Docket  No. 
CP94-107-000. 


Comment  date:  February  23, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources  Company 

(Docket  No.  CP94-203-000] 

Take  notice  that  on  January  28,  1994, 
Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734.  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-203-000  a  request  pursuant  to 
Sections  157.205,  157.211  and  157.212 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211,  157.212)  for  authorization  to 
construct  and  operate  certain  facilities 
in  Kansas  under  AER's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000.  et  al..  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  proposes  to  construct  and 
operate  two  new  delivery  taps  and 
meter  stations  for  delivery  of  natural  gas 
to  Arkansas  Louisiana  Gas  Company's 
(ALG)  new  Industrial  Parks  Nos.  1  and 
2.  It  is  stated  that  the  volume  of  gas  that 
will  be  delivered  through  these  taps  will 
be  1.109,965  Mcf  annually  and  3,041 
Mcf  on  a  peak  day.  It  is  further  stated 
that  the  facilities  will  be  constructed  at 
an  estimated  cost  of  $7,534  to  be 
reimbursed  by  ALG. 

Comment  date:  March  21,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 


Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-3223  Filed  2-10-94;  8:45  am] 

BILLING  CODE  6717-01-P 


[Docket  No.  CP94-1 90-000,  et  al.] 

Mobile  Bay  Pipeline  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

January  31, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mobile  Bay  Pipeline  Co. 

[Docket  No.  CP94-1 90-000] 

Take  notice  that  on  January  19, 1994, 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP94- 
190-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  pipeline  and  measuring 
facilities  for  deliveries  to  Mobile  Gas 
Service  Company  (MGSC)  in  Mobile 
County,  Alabama,  under  Mobile  Bay's 
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blanket  certificate  issued  in  Docket  No. 
CP9 1-3  2 17-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Mobile  Bay  proposes  to  install 
approximately  100  feet  of  6-inch 
pipeline  with  appurtenant  metering  and 
regulating  facilities  in  order  to  make 
deliveries  of  gas  transported  for  MGSC. 
It  is  stated  that  Mobile  Bay  will 
transport  up  to  40,000  MMBtu 
equivalent  of  gas  per  day  on  an 
interruptible  basis  for  MGSC  under 
Mobile  Bay's  Part  284  blanket  certificate 
issued  in  Docket  No.  CP8ft-394-000.  It 
is  asserted  that  the  volumes  delivered 
through  the  proposed  facilities  will  be 
within  currently  certificated  levels.  It  is 
farther  asserted  that  Mobile  Bay  has 
sufficient  capacity  to  make  the 
deliveries  without  detriment  or 
disadvantage  to  its  other  existing 
customers.  It  is  estimated  that  the  cost 
of  installing  the  facilities  will  be 
$162,000.  and  it  is  stated  that  MGSC 
will  reimburse  Mobile  Bay  for  such  cost. 

Comment  date:  March  17,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  California  Public  Utilities 
Conunission 

[Docket  No.  CP94-1 98-000] 

Take  notice  that  on  January  24,  1994. 
the  Public  Utilities  Commission  for  the 
State  of  California  (California  PUC),  505 
Von  Ness  Avenue,  San  Francisco, 
California  94102  filed  a  petition  for  a 
declaratory  order  under  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207).  The 
California  PUC  is  requesting  that  the 
Commission  issue  an  order  declaring 
that: 

1.  The  sale  of  natural  gas  imported 
from  Canada  by  Pacific  Interstate 
Transmission  Company  (PITCO)  to 
Southern  California  Gas  Company 
(SoCalGas)  is  a  "First  Sale"  under 
section  3(b)  of  the  Natural  Gas  Act 
(NGA)  and  section  2(21)  of  the  Natural 
Gas  Policy  Act  (NGPA). 

2.  PrrCO's  sale  of  the  imported 
volumes  to  SoCalGas  was  deregulated, 
as  of  January  1, 1993,  under  the  Natural 
Gas  Decontrol  Act  of  1989. 

3.  PITCO  is  not  within  the  jurisdiction 
of  the  Federal  Energy  Regulatory 
Commission. 

4.  PITCO's  certificate  of  public 
convenience  and  necessity  issued  by  the 
Commission  under  section  7(c)  of  the 
NGA  is  revoked. 

The  California  PUC's  reasons  for  its 
request  are  more  fully  set  forth  in  its 
petition  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

The  Commission  certificated  PITCO 
in  1980  under  its  authority  under 
section  7  of  the  NGA  and  found  that  the 
certification  was  "necessary  and  related 
to"  the  Alaska  Natural  Gas 
Transportation  System  (ANGTS)  within 
the  meaning  of  section  9  of  the  Alaska 
Natural  Gas  Transportation  Act 
(ANGTA). 

Under  that  certificate,  PITCO  sells  up 
to  300,000  Mcf  per  day  of  natural  gas  to 
its  affiliate  SoCalGas.  SoCalGas  is  a 
local  distribution  company/Hinshaw 
pipeline  which  is  regulated  by  the  • 
California  PUC.  PITCO  purchases  the 
natural  gas  sold  to  SoCalGas  from 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  which  imports  the 
volumes  from  the  Canadian  exporter, 
Pan  Alberta  Gas  Ltd.  (Pan  Alberta). 
PITCO  pays  Northwest  Alaskan  a 
demand  charge  which  includes 
Northwest  Alaskan's  administrative 
costs  and  the  passthrough  of  demand 
charges  for  transportation  of  the  natural 
gas  in  Canada.  The  rate  schedule  under 
which  Northwest  Alaskan  sells  the 
natural  gas  to  PITCO.  (Rate  Schedule  X- 
4)  is  the  subject  of  an  ongoing 
proceeding  in  Docket  No.  RP94-52-000 
which  is  not  consolidated  with  this 
proceeding. 

The  volumes  sold  to  PITCO  are 
shipped  on  what  was  designated  the 
Western  Delivery  System  (WDS)  of  the 
"prebuild  facilities"  of  the  ANGTS.  The 
WDS  was  an  incremental  expansion  of 
the  interstate  pipeline  facilities  of 
Pacific  Gas  Transmission  Company 
(PGT).  Northwest  Pipeline  Corporation 
(Northwest)  and  EI  Paso  Natural  Gas 
Company  (El  Paso).  PITCO  has  an 
ownership  interest  in  the  incremental 
facilities  buih  by  Northwest,  and  pays 
PGT.  Northwest  and  El  Paso  for 
transportation  services.  PITCO's 
interstate  pijjeline  cost  of  service  tariff 
on  file  with  the  Commission  aggregates 
all  the  natural  gas  commodity, 
transportation  and  administration 
charges  which  are  passed  through  to 
SoCalGas. 

The  California  PUC  now  contends  the 
following  : 

I.  Section  3(b)  of  the  NGA  deregulates 
the  sale  of  natural  gas  imported  from 
Canada. 

II.  Northwest  Alaskan's  initial  sale  to 
PITCO  does  not  eliminate  the  "First 
Sale"  status  that  attaches  to  the  volumes 
sold  by  PITCO  to  SoCalGas. 

III.  PITCO's  sale  to  SoCalGas  is  a 
"First  Sale"  under  section  3(b)  of  the 
NGA  or  Section  2(21)  of  the  NGPA. 

(a)  A  "First  Sale"  under  section  3(b) 
of  the  NGA  does  not  require 


qualification  as  a  "First  Sale"  under 
section  2(21)  of  the  NGPA. 

(b)  PITCO's  sale  nonetheless  would 
qualify  as  a  "First  Sale"  vmder  the 
NGPA  alone. 

IV.  Application  of  "First  sale"  status 
under  section  3(b)  of  the  NGA  is  not 
precluded  by  ANGTA. 

(a)  Reliance  on  section  9  of  ANGTA 
is  outdated. 

(b)  The  Commission  has  recognized 
the  incompatibility  of  reliance  on 
section  9  of  ANGTA  and  compliance 
with  Section  3(b)  of  the  NGA. 

(c)  Congress  Recognized  ANGTA  was 
no  longer  viable  legislation  at  the  same 
time  it  deregulated  the  sale  of  natural 
gas  imported  from  Canada. 

(d)  An  ahemate  to  the  ANGTA  has 
been  approved  by  the  Department  of 
Energy. 

Thus  the  California  PUC  seeks  the 
declaratory  order  described  above. 

Comment  date:  February  22,  1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Arkla  Energy  Resources  Company 

[Docket  No.  CP94-1 99-000) 

Take  notice  that  on  January  25,  1994. 
Arkla  Energy  Resources  Company 
(Arkla),  P.O.  Box  21734.  Shreveport. 
Louisiana  71151,  filed  in  Docket  No. 
CP94-199-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  23  rural  taps  and  certificate 
one  existing  delivery  tap.  under  Arkla 's 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Arkla  states  that  it  proposes  to 
abandon  by  transfer  to  Arkansas 
Louisiana  Gas  Company  (ALG).  23  1- 
inch  rural  deliverv-  taps  on  gathering 
lines  previously  sold  to  third-party 
gathering  companies  located  in  various 
Parishes  and  Counties  in  Arkansas. 
Louisiana  and  Texas. 

Arkla  states  further  that  it  also 
propo.ses  to  certificate  an  existing  1-inch 
interconnect  with  Centennial  Natural 
Gas  (Centennial),  as  an  alternate  point 
through  which  ALG  can  secure  gas 
supply  to  be  transported  to  its  rural 
customers. 

Comment  date:  March  17,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 


1 
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said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Coifimission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
stafTmay,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursusant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

jFR  Doc.  94-3224  Filed  2-10-94;  8:45  am) 

BILUNG  CODE  C71T-01-P 


(Docket  No.  RP94-1 26-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  7.1994. 

Talfce  notice  that  on  February  3, 1994, 
Algonquin  Gas  Transmission  Comptany 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

Original  Sheet  No.  99A 
Sixth  Revised  Sheet  No.  20A 

The  proposed  effective  date  of  the 
tariff  sheets  is  March  1, 1994. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  disburse  a  National  Fuel 
Gas  Supply  Corporation  Account  Nos. 
191'and  186  refund.  Algonquin  requests 
that  the  Commission  waive  §  154.22  of 
the  Commission's  regulations  to  the 
extent  that  may  be  necessary  to  place 
these  tariff  sheets  into  effect  as 
requested. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  14.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

jFRDoc.  94-3198  Filed  2-10-94;  8:45  am]    ^ 
ULUNG  cooc  cnr-ot-M 


[Docket  Nos.  RP8ft-21 1-044  CP92-397-004] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  7, 1994. 

Take  notice  that  on  February  1, 1994, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2A,  the 
following  tariff  sheets: 
Original  Sheet  Nos.  724  through  730. 

CNG  states  that  the  purpose  of  this 
filing  is  to  implement  the  Commission's 
orders  issued  on  May  1, 1991  in  Docket 
No.  RP88-211,  and  September  22. 1992 
and  December  1, 1992  in  Docket  No. 
CP92-397-000.  to  provide  restructured 
storage  service  under  the  GSS  Rate 
Schedule  for  the  New  Jersey  Natural  Gas 
Company. 

CNG  states  that  copies  of  this  filing 
were  served  to  the  affected  customer. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  14, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  94-3199  Filed  2-10-94;  8  45  am) 

BILUNO  COOC  6717-01-M 


[Docket  No.  MQ8S-t7-003] 

Ei  Paso  Natural  Gas  Co.;  Filing 

February  7. 1994. 

Take  notice  that  on  January  25, 1994, 
El  Paso  Natural  Gas  Company  (El  Paso) 
filed  a  response  to  the  Order  on 
Standards  of  Conduct  issued  December 
23,  1993,  in  the  above-referenced 
docket.  1  In  that  order,  the  Commission 
required  El  Paso  to  clarify  whether 
William  Wise,  H.  Brent  Austin  and 
Thomas  Jensen  are  operating  employees 
as  defined  in  Order  No.  497-E.2 

El  Paso  states  that  copies  of  this  filing 
were  .served  upon  all  parties  of  record 
for  the  above-referenced  docket  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


<  65  FERC  1  61.389  (1993). 

2  Order  No.  497-E.  order  on  rehearing  and 
extending  tunset  date.  59  PR  243  (Januarv  4.  1994). 
65  FERC  1  61.381  (December  23.  1993). 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  22, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell 
Secretary. 

[FR  Doc.  94-3203  Filed  2-10-94;  8;45  ami 
B4LUNa  CODE  en7-01-M 


[Docket  No.  MQ8e-3-008] 

Florida  Gas  Transmission  Co.;  Filing 

February  7, 1994. 

Take  notice  that  on  January  18, 1994, 
Florida  Gas  Transmission  Company 
(FGT)  filed  a  response,  under  protest,  to 
the  December  16,  1993  Third  Order  on 
Compliance  and  Second  Order  on 
Rehearing.'  In  the  order,  the 
Commission  required  FGT  to  revise  its 
definition  of  operating  personnel,  revise 
its  Standards  of  Conduct  E  2  and  F  3  and 
clarify  whether  it  shares  any  operating 
employees  with  Enron  Corporation. 

FGT  states  that  copies  of  this  filing 
were  served  upon  all  parties  in  the 
official  service  list  compiled  by  the 
Secretary  of  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
EKD  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  22, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


<  65  FERC  1  61.338  (1993). 

2  18  C3TI  161.2(e)  (1993). 

1 18  CFR  161.3(0.  a»  modified  by  Order  No.  497- 
^    E,  order  on  rehearing  and  extending  sunset  date,  59 
I     FR243()anuary4, 1994).  65  FERC1  61.381 
(December  23,  1993). 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary, 

|FR  Doc.  94-3205  Filed  2-10-94;  8:45  am] 

BILLINQ  CODE  6717-01-M 

Pocket  No.  CP94-21&-000] 

Natural  Gas  Pipeline  Company  of 
America;  Application 

February  7, 1994. 

Take  notice  that  on  February  3, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP94-21&-000  and  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  its  participation  in  an 
exchange  of  natural  gas  with  Arkla 
Energy  Resources  Company  (Arkla), 
which  was  authorized  in  Etocket  No. 
CP75-141,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  proposes  to  abandon  its 
exchange  with  Arkla  imder  the  terms  of 
an  exchange  agreement  dated  July  5, 
1974,  as  amended,  on  file  with  the 
Commission  as  Natural's  Rate  Schedule 
X-53.  It  is  stated  that  Natural  and  Arkla 
no  longer  require  the  exchange,  under 
which  they  are  authorized  to  exchange 
gas  at  various  points  in  Texas  and 
Oklahoma.  Natural  states  that  it  has 
received  Arkla's  agreement  to  terminate 
the  exchange  in  a  letter  agreement  dated 
August  20, 1993.  It  is  further  stated  that 
ArkJa  has  filed  an  application  for 
abandonment  of  its  participation  in  the 
exchange  in  Docket  No.  CP94-7-000.  It 
is  asserted  that  no  gas  has  been 
exchanged  under  the  agreement  for 
several  years  and  that  no  imbalances 
exist.  It  is  stated  that  no  facilities  are 
proposed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  28,  1994,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 


therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of -such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-3196  Filed  2-10-94;  8:45  ami 

BILUNO  COOC  (TIT-OI-M 

[Docket  No.  RP04-66-000] 

Northern  Border  Pipeline  Co.; 
Technical  Conference 

February  7. 1994. 

Take  notice  that  on  Thursday. 
February  24. 1994,  at  10  a.m.,  the 
Commission's  staff  will  convene  a 
technical  conference  to  allow  the  parties 
to  address  the  issues  outlined  in  the 
Commission's  December  28,  1993  order 
in  the  above-captioned  proceeding.'  The 
technical  conference  will  be  held  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  N.E.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc  94-3208  Filed  2-10-94;  845  amj 
BILima  COOE  •717-01-M 


[Docket  No.  MT94-1-000] 

Petal  Gas  Storage  Co.;  Tariff  Filing 

February  7, 1994. 

Take  notice  that  on  January  31, 1994, 
Petal  Gas  Storage  Company  (Petal), 
tendered  for  filing  new  tariff  sheet. 
Original  Sheet  No.  134,  pursuant  to  Part 


>  Northern  Border  Pipeline  Co..  65  FERC  161.417 
(1993). 
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154  of  the  Federal  Energy  Regulatory 
Commission  ("Commission") 
Regulations  under  the  Natural  Gas  Act. 
and  in  compliance  with  the 
Commission's  Order  on  Standards  of 
Conduct  as  found  in  part  161  of  the 
Commission's  Regulations.  Original 
Sheet  No.  134  sets  forth  tariff  provisions 
describing  Petal's  Order  No.  497 
compliance  plan  regarding  the  identity 
of  its  marketing  affiliate  and  the  sharing 
of  operating  personnel  and  facilities. 

In  addition,  on  January  31. 1994,  Petal 
filed  a  motion  for  exemption  or  waivers, 
in  which  Petal  argued  that  it  is  not 
subject  to  Order  No.  497  because  it  is 
not  an  interetate  pipeline.  If  the 
Commission  grants  Petal's  motion,  the 
instant  tariff  filing  is  moot. 

However,  if  the  Commission  denies 
that  motion.  Petal  requests  the 
Commission  to  accept  the  tendered  tariff 
sheet  for  filing  and  grant  any  and  all 
waivers  necessary  to  permit  it  to  become 
effective  February  1, 1994. 

Any  person  desiring  to  intervene  in 
this  proceeding  or  protest  said  filing 
should  file  an  intervention  or  protest 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  in 
accordance  with  Rules  211  and/or  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214.  All  such  interventions  and 
protests  should  be  filed  on  or  before 
February  14,  1994.  Protests  will  be 
considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Casbell. 
Secretary. 
IFR  Doc  94-3200  Filed  2-10-94;  8:45  am] 

BtLUNO  CODE  Sn7-«1-M 

[Docket  No.  MG94-2-000] 
Petal  Gas  Storage  Co;  Filing 

February  7,  1994. 

Take  notice  that  on  January  31,  1994, 
Petal  Gas  Storage  Company  (Petal)  filed 
a  request  that  the  Commission  exempt  it 
from  the  requirements  of  Order  Nos.  497 
et  al.i  or.  in  the  alternative,  to  grant  any 


waivers  necessary  for  Petal  to  conduct 
its  business. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC,  20426.  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  22.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-3201  Filed  2-10-94;  8:45  ami 

WLUNG  COD6  W1<M)1-M 


pocket  No.  CP94-208-000] 
Questar  Pipeline  Co.;  Application 

February  7, 1994. 

Take  notice  that  on  February  2.  1994. 
Questar  Pipeline  Company  (Questar).  79 
South  State  Street.  Salt  Lake  City.  Utah 
84111  filed  in  Docket  No.  CP94-208- 

000  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  requesting 
authority  to  abandon  natural-gas 
transportation  service  provided  to 
Natural  Gas  Pif>eline  Company  of 
America  (NGPL)  under  Questar's  Rate 
Schedule  X-25  to  Original  Volume  No. 
3  of  its  FERC  Gas  Tariff.  By  mutual 
agreement  between  Questar  and  NGPL, 
the  authorized  services  proposed  to  be 
abandoned  by  Questar  will  be  converted 
to  Rate  Schedule  T-1  transportation 
service  under  First  Revised  Volume  No. 

1  of  Questar's  FERC  Gas  Tariff,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Questar  requests  exj>edited 
consideration  of  its  request  so  that 
authority  to  abandon  the  Rate  Schedule 
X-25  transportation  service  to  NGPL 
may  be  granted  as  quickly  as  possible  to 
enable  NGPL  to  take  advantage  of  the 
opportunities  available  to  18  CFR.  part 


'  Order  No  497.  53  FR  22139  (June  14.  1988)  III 
KERC  Stats.  &  Regs.  1  30.820  (1988);  Order  No.  497- 
A,  order  on  rehearing.  54  FR  52781  (December  /.2. 
1989).  lU  FERC  Suti.  ft  Reg».  30.868  (1989);  Order 
No.  497-B.  order  extending  tunset  date.  55  FR 
53291  (Oocembw  28.  1990).  01  FERC  SUts.  k  Regs 
130.908  (1990);  Order  No.  497-C.  order  extending 
fiinset  date.  57  FR  9  (January  2.  1992).  lU  FERC 
S'ats.  k  Regs.  130.934  (1991).  rehearing  denied.  57 
1  »  5815  (February  18.  19S2).  58  FERC  161.139 


(1992):  Tenneco  Gas  v.  FE8C  (affirmed  in  part  atwl 
remanded  in  part).  969  F.  2d  1187  (DC  Cir.  1992). 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  ID  FERC  Stats,  k  Keg».  Preambles 
1  30.958  (December  4.  1992).  57  FR  58978 
(December  14,  1992);  Order  No,  497-E.  order  on 
rehearing  and  extendmg  sunset  date,  59  FR  243 
(January  4.  1994).  65  FERC  1 61 .381  (December  23. 
icoa;.  ' 


284  shippers.  Questar  represents  that  by 
letter  dated  December  17,  1993,  NGPL,' 
as  a  party  to  Questar's  restructuring 
proceeding  in  Docket  No.  RS92-9-000. 
requested  that  its  Rate  Schedule  X-25 
transportation  service  be  converted  to 
Rate  Schedule  T-1  transportation 
service.  Questar  states  that  it  does  not 
propose  to  abandon  any  existing 
facilities  in  conjunction  with  this  filing. 

Questar  requests  Commission  waiver 
of  the  provisions  reflected  in  sections  3 
and  5  of  the  General  Terms  and 
Conditions  of  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff,  so  that  the 
priority  appHcable  to  the  quantity  of  gas 
transported  for  NGPL  under  Rate 
Schedule  X-25  may  be  transferred  to  the 
equivalent  transportation  service  that 
will  be  provided  under  its  blanket 
certificate  and  according  to  18  CFR 
285.222. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
February  22.  1994.  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirement  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Questar  to  appear  or  be 

represented  at  the  hearing. 

Lois  D.  Cashell. 

Secreto/y. 

IFR  Doc.  94-3195  Filed  2-10-94;  8:45  am) 

BILUNG  CODE  STIT-OI-M 

[Docket  No.  RP93-1S-O00] 

Southern  Natural  Gas  Company; 
informal  Settlement  Conference 

February  7. 1994. 

Take  notice  that  an  informal 
.settlement  conference  will  be  convened 
in  this  proceeding  on  Friday,  February 
11.  1994,  at  11  a.m.,  at  the  offices  of  the 
F'ederal  Energy  Regulatory  Commission. 
810  First  Street,  NE.,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  the  intervene  and 
rficeive  inter\enor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
3H5.214). 

For  additional  information,  please 
contact  Betsy  Carr  (202)  208-1240  or 
lames  A.  Pederson  (202)  208-5705. 
LoU  D.  Cashell. 
.SftTpffjry. 
IFK  Doc.  94-3209  Filed  2-10-94:  8:45  am] 

BU.UNO  CODE  e717-04-M 

pocket  No.  RP94-1 29-000] 

Texas  Eastern  Transmission  Corp., 
Proposed  Changes  in  FERC  Gas  Tariff 

Fouruary  7, 1994 

Take  notice  that  on  February'  3.  1994 
Texas  Eastern  Tnnsmission  Corporation 
(Texas  Eastern)  t»ndi-red  for  filing  as 
part  of  its  FERC  Gas  Tr.Tiff.  Sixth 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  March  6,  1994: 

OriginalSheet  No.  179 
Original  Sheet  No  180 
OriginalSheet  No.  181 
Sheets  Nos.  182-199 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  filed  pursuant  to  section 
15.2  (B)  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1.  and 
as  a  limited  application  pursuant  to 
section  4  of  the  Natural  Gas  Act.  15 
use.  section  717c  (1988).  Order  Nos. 
636.  et  seq.  issued  in  Docket  No.  RM91- 
11.  the  orders  accepting  Texas  Eastern's 
Order  No.  636  compliance  filing,  subject 
to  conditions,  issued  January  13,  1993, 


and  April  22. 1993.  September  17.  1993, 
and  December  17.  1993,  in  Texas 
Eastern  Transmission  Corp.,  Docket 
Nos.  RS92-1 1-000.  RS92-1 1-003. 
RS92-1 1-004.  RP88-67-000.  et  al. 
(Phase  I/Rates),  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 

"Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  recover  its  Account 
191  Costs,  attributable  to  gas  purchases 
made  prior  to  June  1,  1993.  the  date  of 
implementation  of  Order  No.  636  on 
Texas  Eastern's  system.  Texas  Eastern 
states  that  the  total  amount  to  be  direct 
billed  by  this  filing  is  $3,566,222.  which 
includes  all  adjustments  currently 
known  and  booked  to  Account  191 
during  the  period  of  October  1,  1993 
through  December  31.  1993,  plus 
carrying  charges  through  the  projected 
payment  date  of  March  21.  1994. 
ciilculated  in  accordance  with  section 
154.305  of  the  Commis.sion's 
Regulations.  Texas  Eastern  states  that 
these  costs  were  incurred  as  a 
consequence  of  providing  a  bundled 
merchant  function. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  .said  fihng  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Regulator)'  Commission.  825  North 
Capitol  Street.  NE.,  Wa.shington.  DC 
20426.  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  14.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  a 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
SfHTPlary: 
IFR  Doc.  94-3197  Filed  2-10-94;  8:45  am) 

BILUNG  CODE  S717-01-M 


pocket  No.  GT94-21-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Taiift 

Ft:bruar>-7.  1994. 

Take  notice  that  on  January  25.  1994 
Texas  Eastern  Transmission  Corporation 
(Texas  Ea.stem)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 


Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  on  December 
21.  1993.  Texas  Eastern  filed  a  letter 
with  the  Commission  in  which  it 
requested  the  withdrawal  of  tariff  sheets 
filed  on  December  7.  1993  in  Docket  No. 
GT94-1 3-000  and  stated  that  it  would 
refile  tariff  sheets  to  reflect  the  concerns 
of  National  Fuel  Gas  Distribution 
CorporaticMi  expressed  in  its  protest 
filed  in  Docket  No.  GT94-1 3-000. 
Accordingly.  Texas  Eastern  herewith 
submits  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1.  the  tariff 
sheets  listed  on  Appendix  A  to  the  filing 
to  replace  such  withdrawn  tariff  sheets. 

(1)  Texas  Eastern  states  that  this  filing 
is  submitted  in  light  of  the 
Commission's  July  14.  1993  "Order  on 
Compliance  with  Restructuring  Rule" 
for  Columbia  Gas  Transmission 
Corporation  (Columbia)  in  Docket  No. 
RS92-5.  et  al..  ("July  14  Order")  and  the 
Commission's  June  18. 1993  "Order  on 
Compliance  With  Restructuring  Rule" 
for  Granite  State  Gas  Tamsmission.  Inc. 
(Granite  State"  in  Docket  No.  RS93-1.  Pf 
al..  (June  18  Order").  Texas  Eastern 
states  that  it  is  filing  the  tariff  sheets  on 
Appendix  A  to  the  filing  for  the  purpose 
of  reflecting  that,  pursuant  to  the  July  14 
Order  and  the  June  18  Order,  certain 
customers  of  Columbia  and  Granite 
State  became  direct  customers  of  Te.xas 
Eastern  ("Converting  Customer")  > 
effective  November  1 ,  1993,  by  taking 
assignment  of  their  respective  ser\ice 
rights  attributable  to  Columbia's  and 
Granite  State's  service  agreements  as  of 
October  31.  1993  with  Texas  Eastern 
under  Texas  Eastern's  Rate  Schedules 
CDS.  FT-landSS-1. 

Texas  Eastern  states  that  in  order  to 
reflect  the  decrease  in  Columbia's  and 
Granite  State's  entitlements  under  their 
affected  senice  agreements  and  to 
reflect  the  relevant  entitlements  of  the 
Converting  Customers.  Texas  Eastern  is 
submitting  Fifth  Revised  Sheet  Nos. 
5G4-548,  549-551.  553-555.  556-558. 
560-562,  563-565.  567-569.  570-572. 
575-577.  578-580.  581-583  and  599- 
601  and  Second  Revised  Sheet  Nos. 
548A,  551A.  555A.  558A.  562A.  565A. 
569A,  572A.  577A.  580A.  583A  and 
601A  to  reflect  modifications  to 
Sections  9.2.  9.3.  9.4.  9.5.  9.9  and  14.4 


'  The  Conx-erling  Cii.slomers  from  Coluiiibia  arc 
Columbia  Gat  Company  of  Pennsylvania: 
EiizatwthtOM'n  Gas  Company:  Nbw  Hwwv  Natiiral 
I'lat  Company:  New  Yori  Stale  Electric  and  (.m 
Corporation:  Penn  Fuel  Gas,  Inc.;  The  Providence 
Cas  Company  and  IX^l  Uiilities.  Inc.  Not  all  of 
Columbia's  customers  elected  to  take  assignment  of 
their  respective  service  right.'  and  become  direct 
customers  of  Texas  Eastern.  As  a  result,  luch 
.scr\'ice  rights  remained  with  Columbia.  The 
Converting  Customers  from  Granite  State  are  D^y 
State  G.1S  Company  and  Northern  l)lilitii».  Inc. 
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of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

(2)  Texas  Eastern  states  that  in 
addition  to  the  changes  discussed 
above,  Texas  Eastern  is  submitting  Fifth 
Revised  Sheet  Nos.  546,  547.  549,  550, 
553, 554, 556, 557, 560, 561, 563, 564, 
567.  568,  570,  571,  575,  576, 578, 579, 
581,  582,  599  and  600  to  reflect  the 
modifications  to  Sections  9.2,  9.3,  9.4, 
9.5,  9.9  and  14.4  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  necessary 
to  reflect  a  permanent  reallocation  of 
Base  and  Operational  Segment  Capacity 
Entitlements,  pursuant  to  the 
Commission's  Regulations  2 
promulgated  in  Order  No.  636-A  ^  from 
Village  of  Cobden,  Illinois;  City  of 
Grayville  PubUc  Utilities;  and  City  of 
Jonesboro,  Illinois  to  City  of  Kennett, 
Missouri  and  Indiana  Gas  Company 
under  Texas  Eastern's  Rate  Schedule 
SCT.  Texas  Eastern  States  that  all 
parties  to  the  reallocation  have  agreed  to 
the  effective  date  of  November  1  1993. 
Further,  WestpKJrt  Natural  Gas  Company 
notified  Texas  Eastern  that  it  has 
merged  with  and  changed  its  name  to 
Indiana  Gas  Company.  Texas  Eastern 
has  reflected  this  change  and  combined 
its  entitlements  with  those  of  Indiana 
Gas  Company  in  this  filing. 

(3)  Texas  Eastern  states  that  in 
addition  to  the  changes  discussed 
above,  Texas  Eastern  is  submitting  Fifth 
Revised  Sheet  Nos.  548,  551.  562.  565, 
569.  572  and  601  to  reflect  the 
modifications  to  Sections  9.2.  9.4.  9.5 
and  14.4  necessary  to  reflect  a 
permanent  capacity  release  transaction 
executed  under  Texas  Eastern's  Rate 
Schedule  CDS.  The  Access  Area  release 
was  from  Public  Service  Electric  &  Gas 
to  Philadelphia  Electric  Company  to  be 
effective  November  1.  1993.  "Texas 
Eastern  states  that  it  posted  the  capacity 
release  transaction  on  the  LINK"  System 
in  accordance  with  Section  3.14  of 
Texas  Eastern's  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1. 

(4)  In  addition  to  the  changes 
discussed  above,  Texas  Eastern  is 
submitting  Fifth  Revised  Sheet  Nos. 
546. 549. 553, 556, 560,  563,  567.  570. 
575.  578.  581  and  599  and  Second 
Revised  Sheet  Nos.  548A.  551A.  555A. 
558A,  562A.  565A,  569A,  572A,  577A, 
580A,  583A  and  601A  to  reflect  the 
modifications  to  Sections  9.2,  9.3,  9.4. 
9.5,  9.9  and  14.4  necessary  to  reflect  the 
termination  of  an  executed  service 


i  18  CFR  284.14(e). 

3  Order  No.  636-A.  57  FR  36.128  (August  12. 
1992).  in  FERC  Stats,  and  Regs.  Preambles  1  30.950 
(August  3,  1992). 


agreement  with  Central  Illinois  Public 
Service  Company  and  the  scheduled 
reduction  in  quantities  for  Texas  Gas 
Transmission  Corporation  under  Texas 
Eastern's  Rate  Schedule  FT-1.  Texas 
Eastern  states  that  it  posted  this 
available  capacity  on  the  LINK'v  System 
in  accordance  with  Sections  2  and  3.14 
of  Texas  Eastern's  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1  and  is 
representing  this  capacity,  available 
November  1, 1993,  as  "Available  Firm" 
on  the  tariff  sheets. 

Texas  Eastern  states  that  upon  receipt 
of  all  executed  service  agreements  from 
the  Converting  Customers.  Texas 
Eastern  will  file  with  the  Commission 
such  executed  service  agreements  and 
update  the  Index  of  Firm  Customers 
contained  in  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1. 

The  proposed  effective  date  of  the 
tariff  sheets  is  November  1,  1993,  the 
effective  date  of  assignment  of 
Columbia's  and  Granite  State's 
entitlements  to  the  respective 
Converting  Customers.  Copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  14. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-3206  Filed  2-10-94;  8:45  ami 

BILUMC  COOE  6717-01-M 

pocket  NO.  RP93-1 06-000,  et  al.] 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

February  7. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at  10 
a.m.  on  February  24, 1994,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street  NE., 
Washington,  DC,  for  the  purpose  of 


exploring  the  jx)ssible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFP 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076,  or  Arnold  H.  Meltz  (202)  20H- 
2161. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-3210  Filed  2-10-94;  8:45  ami 

BILUNG  COOE  6717-01-M 


[Docket  No.  MG88-0-006} 
Transwestem  Pipeline  Co.;  Filing 

February  7.  1994. 

Take  notice  that  on  January  31.  1994, 
Transwestem  Pipeline  Company 
(Transwestem)  filed  revised  standards 
of  conduct  to  reflect  that  it  no  longer 
shares  an  operating  employee  with  its 
sales  marketing  division,  and  to  delete 
the  reference  to  gas  sales  and  marketing 
information  in  Standard  F  in  accordance 
with  Order  No.  497-E.i 

Transwestem  states  that  copies  of  the 
filing  have  been  mailed  to  its  gas  utility 
customers,  interested  state  commissions 
and  all  other  parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  22, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-3204  Filed  2-10-94;  8:45  ami 

BILUNO  COOC  6717-01-M 


'  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (Januarv  4. 1094). 
65  FERC  1  61.381  (December  23,  1993). 
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[Doctot  No.  TM94-2-3O-001] 

Trunkiine  Gas  Company;  Compliance 
Filing 

February  7. 1994. 

Take  notice  that  on  November  15. 
1993,  Trunkiine  Gas  Company 
(Trunkiine)  in  compliance  with  the 
Commission's  letter  order  dated  October 
29.  1993.  submits  for  filing  materials  to 
substantiate  the  proposed  increases  to 
Trunkline's  fuel  reimbursement 
percentages. 

Trunkiine  states  that  Attachment  A  to 
the  filing  sets  forth  detailed 
explanations  in  support  of  Trunkline's 
proposed  fuel  reimbursement  increases. 
Trunkiine  states  that  Attachment  B  to 
the  filing  consists  of  graphs  which  are 
similar  to  those  which  have  been 
received  in  Trunkiine  rate  case 
proceedings  and  which  set  forth  the 
relationship  between  throughput 
volumes  and  fuel  use  over  the  three 
previous  winters  periods. 

Trunkiine  states  that  copies  of  the 
letter  and  attachments  are  being  sent  to 
all  parties  to  the  above-referenced 
proceeding  and  appropriate  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  IX  20426,  in  accordance 

with  Rule  211  of  the  Commission's  

Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  14, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-3207  Filed  2-10-94;  8:45  nm| 
BtLUNo  cooc  enr-oi-M 


[Docket  No.  MG94-1-000] 

Viking  Gas  Transmission  Co.;  Filing 

February  7. 1994. 

Take  notice  that  on  January  28, 1994. 
Viking  Gas  Transmission  Company 
(Viking)  filed  "Standards  of  Conduct 
and  Procedures  to  Implement  Order  No. 
497."! 


Viking  states  that  copies  of  its  filing 
are  available  for  inspection  at  its 
principal  place  of  business  in  St.  Paul. 
Minnesota,  and  have  been  mailed  to  all 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC' 20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  22. 1994.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  94-3202  Filed  2-10-94;  8:45  am) 
BILUNQ  CODE  CnT-OI-M 


[Docket  Nos.  RP8»-1 83-048  and  RP91-152- 
025] 

Williams  Natural  Gas  Co.; 
Recalculation  of  Rates  and  Refunds 

February  7. 1994. 

Take  notice  that  on  April  30, 1993, 
Williams  Natural  Gas  Company  (WNG) 
pursuant  to  the  Commission's  Order 
Denying  Rehearing  issued  March  31, 
1993  in  Docket  Nos.  RP89-183-043  et 
al.  and  Order  on  Rehearing  issued 
March  31. 1993  in  Docket  Nos.  RP89- 
189-041  and  TC89-8-005,  hereby 
submits  a  recalculation  of  its  rates  for 
the  RP89-183  and  RP91-153  periods 
and  refunds  required  by  those  orders. 

WNG  asserts  that  in  those  orders,  the 
Commission  required  WNG  to  (1) 
modify  the  settlement  rates  to  reflect  a 
unit  of  production  depreciation  expense 
and  revise  its  net  book  value 
calculations  used  in  computing  unit  of 
production  depreciation  to  take  into 
consideration  the  depreciation  expenses 
that  were  actually  collected  from 


'OrderNo.  497.  53FR2213«()un«  14.  1968).  HI 
FERC  SUU.  k  Regs.  1 30.820  (1968):  Order  Na  497- 
A.  order  on  rehearing.  S4  FR  S27B1  (December  22. 
1989).  10  FERC  Stat*,  k  Reg&.  30368  (1989):  Order 
No.  497-B,  order  extending  sunset  date.  55  FR 
53291  (December  28. 1990).  01  FERC  Stats,  k  Regs. 
1 30.908  (1990);  Order  No.  497-C.  order  extending 


sunset  date.  57  Ff  9  (lanuary  2.  1992).  ID  FERC  Stat. 
k  Regs.  1 30.934  (1991).  rehearing  denied.  57  FR 
5815  (February  18.  1992).  58  FERC  161.139  (1992): 
Tenneco  Gas  v.  FE8C  lafTirmed  in  part  and 
remanded  in  part).  969  F.2d  1187  (D.C  Or.  1992). 
Order  No.  497-D.  order  on  rennand  and  extending 
sunset  dale,  m  FERC  Suts.  k  Regs.  Preambles 
1  30.958  (December  4.  1992).  57  FR  58978 
(December  14.  1992):  Order  No.  497-E.  order  on 
rehearing  and  extending  sunset  date.  59  FR  243 
(Januarv  4.  1994).  1994).  65  FERC  1 61.381 
(December  23. 1993). 


transportation  customers  with  respect  to 
particular  gathering  systems  at  the  4.1 
percent  composite  depreciation  rate:  (2) 
make  refunds  to  Amoco  of 
transportation  charges  collected  where 
Amoco  only  used  Williams  gathering 
facilities;  and  (3)  make  refunds  t>ased  on 
inclusion  of  the  Wamsutter  WI  and  WI- 
1  lines  in  the  Wamsutter  system  rate 
rather  than  the  rate  for  "Other" 
gathering  facilities. 

Attached  to  WNG's  filing  is  a 
schedule  reflecting  the  gathering  rates 
recalculated  in  accordance  with  the 
above-referenced  Orders  for  the  RP89- 
183  and  RP91-152  periods.  Also 
attached  are  supporting  work  papers. 

WNG  states  that  the  actual  refunds  to 
sales  customers  will  be  the  unit  refund 
amount  as  applied  to  actual  billing 
determinants  for  each  customer  during 
the  applicable  rate  periods. 

WNG  further  states  that  the  refunds 
and  refund  amounts  reflected  in  this 
filing  will  be  reduced  by  the  amount  of 
refunds,  if  any.  WNG  must  take  prior  to 
approval  of  this  filing  to  reflect  the 
settlement  rates  previously  approved  in 
Docket  Nos.  RP89-183  and  RP91-152. 

WNG  notes  that  a  copy  of  the  letter 
and  attachments  have  been  served  upon 
each  jurisdictional  sales  and 
transportation  customer,  state  regulatory 
commission  and  all  parties  to  Docket 
Nos.  RP89-183  and  RP91-152. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  14, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Coninission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-3228  Filed  2-10-94;  8:45  am] 
BtLUNfi  CODE  inr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4836-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  (202)  260-2740. 
SUPPt.EMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Gearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0613.05;Trade  Secret 
Clearance  Justification;  was  approved 
12/22/93;  OMB  No.  2070-0053;  expires 
12/31/96. 

EPA  ICR  No.  0909.04;  Information 
Requirements  for  Construction  Grants 
Delegation  to  States;  was  approved  12/ 
17/93;  OMB  No.  2040-0095;  expires  12/ 
31/96. 

EPA  ICR  No.  1661.01;  1992  Waste 
Treatment  Industry  Phase  II:  Landfills 
Questionnaire,  1992  Waste  Treatment 
Industry  Phase  11:  Incinerators 
Questionnaire;  was  approved  12/23/93; 
OMB  No.  2040-0167;  expires  12/31/96. 

EPA  ICR  No.  0783.30;  Light  Duty 
Certification  Short  Test  and  Revised 
Emission  Performance  Warranty  Test 
Procedures;  (amendment)  was  approved 
01/03/94;  OMB  No.  2060-0104;  expires 
06/30/95. 

EPA  ICR  No.  0282.05;  Application  for 
Motor  Vehicle  Emission  Defect 
Information  Report  and  Records,  Non- 
Road  Engine  Proposal;  (amendment) 
was  approved  01/03/94;  OMB  No.  2060- 
0048;  expires  05/31/96. 

EPA  ICR  1652.01;  NESHAP  for 
Halogenated  Solvent  Qeaners, 
Reporting  and  Recordkeeping 
Requirements;  was  approved  12/31/93; 
OMB  No.  2060-0273;  expires  12/31/96. 

EPA  ICR  No.  0168.05;  Treatment  of 
Indian  Tribes  in  the  Same  Manner  as 
States  for  Purposes  of  the  NPDES  and 
Sewage  Sludge  Management  Programs; 
was  approved  12/13/93;  OMB  No.  2040- 
0057;  expires  10/31/95. 

EPA  ICR  No.  1633.03;  Revision  of  Part 
72  of  the  Acid  Rain  Program  under  Title 
IV  of  the  Clean  Air  Act  Amendments  of 
1990;  was  approved  01/21/94;  OMB  No. 
2060-0258;  expires  01/31/96. 

EPA  ICR  No.  1665.01;  Confidentiality 
Rules;  was  approved  01/14/94;  OMB 
No.  2020-0003;  expires  01/31/97. 

OMB  Disapprovals 

EPA  ICR  No.  1446.04;  Polychlorinated 
Biphenyls  (PCBs),  Reclassification  of 
PCB  and  PCB-Contaminated 
Transformers  (Amendment);  was  not 
approved  01/14/94. 

EPA  ICR  No.  1442.06;  Land  Disposal 
Restrictions  for  Newly  Listed  and 


Identified  Wastes  and  Hazardous  Soil 
(Proposed  Rulemaking);  was  not 
approved  11/29/93. 

EPA  ICR  No.  1663.01;  enhanced 
Monitoring  Program,  Monitoring, 
Reporting,  and  Recordkeeping 
Requirements;  was  not  approved  12/06/ 
93. 

EPA  ICR  No.  1657.01;  Recordkeeping 
and  Reporting  Requirements  for 
NESHAP  for  Total  HAP  Emissions  from 
Pulp  and  Paper  Production  Source 
Category,  Process  Operations;  was  not 
approved  01/03/94. 

EPA  ICR  No.  1656.01;  Risk 
Management  Program  for  Chemical  , 
Accident  Release  Prevention  (Proposed 
Rulemaking);  was  not  approved  01/05/ 
94. 

EPA  ICR  1664.01;  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan — Subpart  J  (Proposed 
Rulemaking);  was  not  approved  01/04/ 
94. 

OMB  Extension  of  Expiration  Dates 

EPA  ICR  No.  1353,02;  Hazardous 
Waste  Management  System:  Land 
Disposal  Restrictions  "No-Migration" 
Variances;  expiration  date  was  extended 
to  05/31/94. 

EPA  ICR  1442.06;  Land  Disposal 
Restrictions  for  Newly  Listed  and 
Identified  Wastes  and  Soil;  expiration 
date  was  extended  to  01/15/94. 

Dated:  February  4. 1994. 

Paul  Lapsley, 

Director  Pegulatory  Management  Division. 
IFR  Doc.  94-3296  Filed  2-10-94;  8:45  am] 
Bn.uNOcof>E  isao-«a-f 


[FRL-4837-4] 

Science  Advisory  Board;  Request  for 
Nomination  of  Members  and 
Consultants 

In  accordance  with  its  standard 
operating  procedures  (SAB-FRL-2657-4 
dated  August  21,  1984),  the  Science 
Advisory  Board  (SAB),  including  the 
Clean  Air  Scientific  Advisrfry 
Committee  (CASAC)  and  the  Clean  Air 
Act  Compliance  Advisory  Council 
(CAACAC),  of  the  Environmental 
Protection  Agency  (EPA)  is  soliciting 
nominations  for  Members  and 
Consultants  (M/Cs).  As  part  of  this 
effort,  the  Agency  is  publishing  this 
notice  to  describe  the  purpose  of  the 
SAB  and  to  invite  the  public  to 
nominate  appropriately  qualified 
candidates  of  any  gender  or  ethnic 
background  to  fill  upcoming  vacancies. 
This  process  supplements  other  efforts 
to  identify  qualified  candidates. 

The  SAB  is  composed  of  Non-Federal 
Government  scientists  and  engineers 


who  are  employed  on  an  intermittent 
basis  to  provide  independent  advice 
directly  to  the  EPA  Administrator  on 
technical  aspects  of  public  health  and 
environmental  issues  confi-onting  the 
Agency.  Members  of  the  SAB  are 
appointed  by  the  Administrator  to  serve 
two  year  terms  with  some  possibilities 
for  reappointment.Consultants  are 
appointed  by  the  Staff  Director  of  the 
Science  Advisory  Board  to  serve 
renewable  one-year  terms  and  serve  on 
SAB  committees,  as  needed.  Many 
individuals  serve  as  consultants  prior  to 
serving  as  members. 

Any  interested  person  or  organization 
may  nominate  qualified  persons  to  serve 
on  the  SAB.  Nominees  should  be 
qualified  by  education,  training  and 
experience  to  evaluate  scientific, 
engineering  and/or  economics 
information  on  issues  referred  to  and 
addressed  by  the  Board. 

Members  and  Consultants  most  often 
serve  in  association  with  one  of  the 
following  standing  committees:  Clean 
Air  Act  Compliance  Analysis  Council, 
Clean  Air  Scientific  Advisory 
Committee,  Drinking  Water  Committee, 
Ecological  Processes  and  Effects 
Committee,  Envirorunental  Economics 
Advisory  Committee,  Environmental 
Engineering  Committee.  Environmental 
Health  Committee,  Indoor  Air  Quality/ 
Total  Human  Exposure  C^ommittee, 
Radiation  Advisory  Committee,  and 
Research  Strategies  Advisory 
Committee. 

Members  and  Consultants  can  expect 
to  attend  1-6  meetings  per  year,  based 
upon  the  activity  of  the  committee  on 
which  they  serve.  M/Cs  generally  serve 
as  ^Special  Government  Employees 
(SGEs)>  (40  CFR  part  3,  subpart  F  or 
^PA  Ethics  Advisory>  88-6  dated  7/6/ 
88)  and  receive  compensation  based 
upon  their  regular  income,  in  addition 
to  reimbursement  at  the  Federal 
government  rate  for  travel  and  per  diem 
expenses  while  serving  on  the  SAB. 
SGEs  are  required  to  complete  an 
application  package,  including  a 
Confidential  Statement  of  Financial 
Interests. 

Nominees  should  be  identified  by 
name,  occupation,  position,  address, 
telephone  number,  and  SAB  committee 
of  primary  interest.  Nominations  should 
include  a  current  resume  that  addresses 
the  nominee's  background,  experience, 
qualifications,  and  specific  areas  of 
expertise. 

Information  on  the  nominees  will  be 
entered  into  the  SAB's  data  base  for 
potential  M/Cs  which  will  be  consulted 
whenever  vacancies  arise  and/or  when 
special  expertise  is  needed  for  particular 
reviews.  This  request  for  nominations 
does  not  imply  any  commitment  by  the 
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Agency  to  select  individuals  to  serve  as 
a  member  of  or  consultant  to  the 
Science  Advisory  Board  from  the 
responses  received. 

Nominations  should  be  submitted  to: 
Ms.  Janice  Cuevas,  Management 
Analyst.  Science  Advisory  Board, 
USEPA.  401  M  Street,  SW.,  Washington. 
DC  20460  Tel:  (202)-260-4126  no  later 
than  June  15, 1994.  Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  by  calling  (202)  260- 
8414  or  by  way  of  INTERNET  at 
BARNES.Don@EPAMAIL.GOV. 

Dated:  January  26, 1994. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  94-3295  Filed  2-10-94;  8:45  ami 

BILUNG  CODE  MtO-SO-F 


[ER-FRL-4708-4] 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  24, 1994  through 
January  28,  1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  April  10, 1993 
(58  FR  18392). 

Draft  EISs 

ERP  No.  D-COE-D23000-VA  Hating 
EU3,  Southeastern  Public  Service 
Authority  of  Virginia  Regional  Landfill 
Expansion  Project,  COE  Section  404 
Permit  Issuance,  Cities  of  Chesapeake, 
Norfolk,  Portsmouth,  Suffolk,  and 
Virginia  Beach,  Isle  of  Wight  and 
Southampton  Counties,  VA. 

Summary:  EPA  determined  that  the 
proposed  action  was  environmentally 
unsatisfactory  due  to  adverse  impacts  to 
377  acres  of  forested  wetlands,  rare  and 
endangered  species  and  overall 
biodiversity  at  the  Dismal  Swamp 
Expansion  Site.  In  addition,  EPA  judged 
the  EIS  to  be  inadequate  for  failing  to 
consider  the  full  range  of  project 
alternatives.  EPA  requested  that  a 
revised  draft  EIS  be  issued  to  explore 
less  damaging  alternative  sites. 

ERP  No.  DS-AFS-K61103-CA  Rating 
F02,  Bear  Mountain  Ski  Resort 


Expansion,  (formerly)  known  as 
Goldmine)  Additional  Information,  San 
Bernardino  National  Forest,  Special- 
Use-Permit  and  Possible  COE  Section 
404  Permit,  San  Bernardino  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  because  of  the 
potential  implications  of  allowing 
extensive  developments  in  known 
California  spotted  owl  and  San 
Bernardino  flying  squirrel  habitat  in 
exchange  for  acquisition  of  high-quality 
off-site  habitat.  EPA  also  objected  to 
potential  cumulative  impacts  to  air 
quality,  groundwater  overdraft,  soHd 
waste  generation  and  visual  impacts. 
EPA  believed  that  many  impacts  can  be 
avoided  or  reduced  by  downsizing  the 
project. 

ERP  No.  DSSFW-A64056-00  Rating 
LO,  Federal  Aid  in  Sports  Fish  and 
Wildlife  Restoration  Programs, 
Operation  and  Management, 
Programmatic  EIS,  Updated 
Information,  Implementation  and 
Funding. 

Summary:  EPA  had  no  objections  to 
be  preferred  alternative. 

Final  EISs 

ERP  No.  F-AFS-K53005-AZ.  Grand 
Canyon  Airport  to  Maswik 
Transportation  Area,  Grand  Canyon 
Village  Passenger  Rail  Service 
Construction  and  Operation,  Approval 
and  Special  Use  Permit,  Coconino 
County,  AZ. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  agency. 

Other 

ERP  No.  LD-AFS-L652200-OR  Rating 
LO,  Wallowa  River  National  Wild  and 
Scenic  Rivers  System,  Designation. 
Umatilla  National  Forests.  Union  and 
Wallowa  Counties,  OR. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

Dated:  February  8, 1994. 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 
[FR  Doc.  94-3303  Filed  2-10-94;  8:45  am) 

BILUNG  CODE  6S6C  -SO-P-M 


(ER-FRL-470&-3) 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of 
Federal  Activities,  General  Information 
(202)  260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements,  Filed  January  31, 
1994  Through  February  5,  1994, 
Pursuant  to  40  CFR  1506.9. 


EIS  No.  940024.  Draft  EIS,  CGD.  CA. 
Ford  Bridge  (Knovni  as  Henry  Ford 
(Badger  Avenue)  Railroad  Bridge) 
Replacement  Project,  Implementation, 
across  the  Cerritos  Channel  of  Los 
Angeles  and  Long  Beach  Harbor, 
Approval  of  Permits,  Los  Angeles 
County,  CA,  Due:  March  28, 1994. 
Contact:  Wayne  Till  (510)  437-3514. 

EIS  No.  940025.  Final  EIS,  FRC,  ID, 
Shelley  (FERC.  NO.  5090)  ^ 

Hydroelectric  Project  on  the  Snake 
River.  Construction.  License,  City  of 
Idaho  Falls,  Bingham  County,  ID,  Due: 
March  14, 1994.  Contact:  Jim  Haimes 
(202)  219-2780. 

EIS  No.  940026.  Final  EIS.  COE.  WV, 
Kanawha  River  Navigation  Study, 
Marmet  Locks  and  Dam.  Lock 
Replacement.  Improvements,  near 
Dupont  City.  Kanawha  County,  WV, 
Due:  March  14, 1994,  Contact":  A 
Benjamin  Borda  (304)  529-5712. 

EIS  No.  940027,  Final  EIS.  FHW,  WY. 
Snake  River  Canyon  Highway, 
Improvement,  US  26/89  between 
Alpine  Junction  to  Hoback  Junction, 
Funding  and  COE  404  Permit,  Teton 
and  Lincoln  Counties.  WY,  Due: 
March  14,  1994,  Contact:  Galen 
Hesterberg  (307)  772-2012. 

EIS  No.  940028,  Draft  EIS,  USA,  CA. 
Sacramento  Army  Depot  Disposal  and 
Reuse,  Implementation.  Sacramento. 
El  Dorado.  Placer  and  Yolo  Counties. 
CA.  Due:  March  28,  1994,  Contact: 
Jimmy  B.  Spain  (703)  693-7556. 

EIS  No.  940029,  Draft  EIS,  USA,  TT, 
Theater  Missile  Defense  (TMD) 
Extended  Test  Range,  Demonstration 
and  Operation,  Missile  Flight  Test, 
Implementation,  United  States, 
Republic  of  the  Marshall  Islands  and 
Wake  Island,  Pacific.  Due:  March  28. 
1994,  Contact:  David  C.  Haslev  (205) 
955-1257. 

EIS  No.  940030,  Final  EIS,  USA,  Theater 
Missile  Defense  (TMD) 
Comprehensive  System,  Research  and 
Development,  Active  Defense 
Counterforce  and  Passive  Defense, 
Implementation,  United  States,  Due: 
March  14. 1994,  Contact:  Tracy  A. 
Barley  (703)  693-1743. 

EIS  No.  940031,  Draft  EIS,  AFS,  WA, 
Butch  Creek  Timber  Sale,  Harvesting 
Timber  and  Road  Construction, 
Implementation,  Idaho  Panhandle 
National  Forests,  Priest  Lake  Ranger 
District.  Pend  Oreille  County,  WA, 
Due:  March  28, 1994,  Contact:  David 
Cobb  (208) 443-2512. 

EIS  No.  940032,  Draft  EIS,  APH,  NY, 
Gull  Hazard  Reduction  Program,  John 
F.  Kennedy  International  Airport, 
Implementation.  Gateway  National 
Recreation  Area,  Jamaica  Bay  National 
.  Wildlife  Refuge,  Queens  County,  NY. 


6640 


Federal  Register  /  Vol.  59.  No.  29  /  Friday,  February  11,  1994  /  Notices 


Due:  March  28. 1994.  Contact:  Janet 
Bucknall  (908)  735-5654. 

EIS  No.  940033.  Draft  EIS.  BLM,  FL. 
Florida  Land  and  Resource 
Management  Plan,  Implementation, 
Split-Estate  Federal  Mineral 
Owners!  p  (FMO),  several  counties. 
FL.  Due:  May  19, 1994,  Contact: 
Duane  Winters  (601)  977-5400. 

EIS  No.  940034,  Final  Supplement. 
FHW,  M.\,  Central  Artery/I-93  Third 
Harbor  Tunnel/1-90  Extension. 
Updated  and  Additional  Information. 
Design  Alternatives  for  the  Charles 
River  Crossing,  Funding,  US  COE 
Section  10  and  404  Permits.  US  CGD 
Permits  and  EPA  NPDES  Permit. 
Suffolk  County.  MA,  Due:  March  14, 
1994,  Contact:  Paul  Statkutis  (617) 
951-6496. 

EIS  No.  940035,  Draft  Supplement, 
NOA,  WA,  OR,  CA,  Pacific  Coast 
Groundnsh  Fishery  Management 
Plan,  Amendment  No.  8,  Fixed  Gear 
Sabeifish  Lndividual  Quotas  Program, 
Approval  and  Implementation,  off  the 
Coast  of  WA.  OR  and  CA,  Due:  March 
28,  1994,  Contact:  Gary  Smith  (206) 
526-615'^ 

EIS  No.  94i_v;36.  Final  EIS.  USN.  CA. 
San  Diego  Bay  Programmatic  Project, 
Implementation,  Disposal  of  Dredged 
Material,  San  Diego  County,  CA,  Due: 
March  14, 1994.  Contact:  Lowell 
Martin  (619)  532-2991. 

DS  No.  940037.  Final  EIS.  AFS,  UT. 
Chevron  Table  Top  Project 
Exploratory  Oil  and  Gas  Wells 
Drilling,  Leasing  and  Permit, 
Wasatch-Cache  National  Forest, 
Evanston  Ranger  District.  Summit 
County.  UT,  Due:  February  22,  1994. 
Contact:  Stephen  M.  Ryberg  (307) 
789-8636. 
This  EIS  was  inavertenlly  omitted 

from  the  1-21-94  Federal  Register. 

Distribution  had  been  completed  in 

accordance  with  1506.9  of  the  Council 

on  Environmental  Qualify  Regulations. 

Dated:  February  8.  1994. 
Marshall  Caii. 

Senior  Legal  Advisor  Office  of  Federal 

Activities. 

IFR  Doc  94-3305  Filed  2-10-94;  8:45  ami 

BILUNG  CODE  SS6a-60-P 

[FRL-4a36-0] 

Extension  of  Comment  Period  on  the 
Report  to  Congress  on  Cement  Kiln 
Dust 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  notice  announces  a  two 
week  extension  of  the  comment  period 


on  the  recently  released  Report  to 
Congress  on  Cement  Kiln  Dust.  (See  59 
FR  709;  January  6. 1994.) 
DATES:  EPA  will  accept  public 
comments  on  the  Report  to  Congress  on 
Cement  Kiln  Dust  until  March  8, 1994. 
The  Agency  will  also  hold  a  public 
hearing  on  the  Report  to  Congress  on 
February  15,  1994. 

ADDRESSES:  Those  wishing  to  submit 
public  comments  for  the  record  must 
send  an  original  and  two  copies  of  their 
comments  to  the  following  address: 
RCRA  Docket  Information  Center  (5305), 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington,  DC. 
20460.  Please  place  the  docket  number 
F-94-RCKA-FFFFF  on  your  comments. 

Copies  of  the  Report  to  Congress  on 
Cement  Kiln  Dust  (RTC)  are  available 
for  inspection  and  copying  at  the  EPA 
headquarters  library,  at  the  RCRA 
docket  in  Washington,  DC,  and  at  all 
EPA  regional  office  libraries.  Copies  of 
the  full  report  can  be  purchased  from 
the  National  Technical  Information 
Service  (call  (703)  487^660  or  (800) 
553-NTIS).  Copies  of  the  Executive 
Summary  (Volume  I  of  the  RTC)  can  be 
obtained  by  calling  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346  or 
(703)  412-9810.  The  EPA  RCRA  docket 
is  located  at  401  M  Street  SW., 
Washington.  DC,  room  M2616,  2nd 
floor.  Waterside  Mall.  Docket  hours  are 
9  a.m.  to  4  p.m.  Monday  through  Friday, 
except  federal  holidays.  In  order  to  view 
the  docket,  please  call  (202)  260-9327  to 
make  an  appointment.  Please  refer  to 
the  Cement  Kiln  Dust  docket,  docket 
number  F-94-RCKA-FFFFF.  Copies  are 
free  up  to  100  pages  and  thereafter  cost 
$0.15  per  page. 

The  public  hearing  to  be  held  on 
February  15. 1994  was  announced 
previously.  It  will  be  held  at  the 
Renaissance  Hotel  in  Washington,  DC, 
located  at  999  9th  Street  NW.  The 
hearing  will  begin  at  9  a.m.,  with 
registration  beginning  at  8:30  a.m.  The 
hearing  wall  end  at  5  p.m.  unless 
concluded  earlier.  Oral  and  written 
statements  may  be  submitted  at  the 
public  hearing.  Requests  to  speak  at  the 
public  hearing  should  be  submitted  in 
writing  to  the  Public  Hearing  Officer — 
Cement  Kiln  Dust,  Special  Waste 
Branch,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.  (5302W). 
Washington.  DC  20460.  Persons  who 
wish  to  make  oral  presentations  must 
restrict  them  to  15  minutes,  and  are 
requested  to  provide  written  comments 
for  inclusion  in  the  record. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346  or 
(703)  412-9810;  for  technical 


information  contact  Bill  Schoenbom. 
U.S.  Environmental  Protection  Agency 
(5302W).  401  M  Street  SW., 
Washington,  EX:  20460.  at  (703)  308- 
8483. 

Background 

The  Report  to  Congress  (RTC)  on 
Cement  Kiln  Dust  was  signed  by  the 
EPA  Administrator  on  December  30, 
1993.  A  Federal  Register  notice  was 
published  on  January  6,  1994  (59  FR 
709)  that  announced  the  availability  of 
the  report  and  a  45-day  public  conunent 
period  on  the  report. 

Since  the  beginning  of  the  public 
comment  period,  a  number  of  persons 
have  requested  that  the  Agency  extend 
the  comment  period.  Some  persons  have 
indicated  that  not  all  of  the  relevant 
materials  appeared  to  be  in  the  docket 
for  inspection  and  that  the  docket  index 
appeared  to  indicate  that  a  number  of 
materials  were  not  present  in  the 
docket.  They  indicated  that  additional 
time  would  be  necessary  to  obtain 
missing  materials  and  review  them  prior 
to  formulating  public  comments. 

The  Agency  has  carefully  considered 
the  requests  for  extending  the  comment 
period  and  has  decided  that  a  two  week 
extension  is  appropriate.  Because  the 
Agency  is  working  under  a  short 
statutory  deadline  to  complete  the 
regulatory  determination  for  cement 
kiln  dust  by  June  30, 1994,  (see  42 
U.S.C.  6921  (b)(3)(c))  the  length  of  the 
public  comment  period  must  be 
-balanced  with  the  time  available  for  the 
Agency  to  complete  the  regulatory 
determination. 

The  Agency  has  reviewed  all  of  the 
materials  that  it  placed  in  the  docket 
and  found  that,  with  limited  exception, 
all  relevant  materials  were  available  in 
the  docket  as  of  January  7, 1994.  The 
Agency  acknowledges  that  a  number  of 
responses  to  a  cement  kiln  dust  sur\'ey 
that  was  conducted  by  the  cement 
manufacturing  industry  were 
inadvertently  not  placed  in  the  docket 
as  of  the  opening  of  the  public  comment 
period.  However,  it  should  be  noted  that 
all  responses  to  the  cement  kiln  survey 
that  were  specifically  referenced  in  the 
RTC  were  available  in  the  docket  as  of 
January  7, 1994.  The  additional  survey 
responses  materials  were  made  available 
in  the  docket  as  of  February  3, 1994. 

The  confusion  as  to  the  availability  of 
all  other  documents  in  the  docket 
appears  to  have  been  caused  by  an 
insufficiently  detailed  docket  index. 
Although  the  docket  index  referred  to 
several  documents  by  document  number 
only  and  not  by  name,  the  documents 
are  correctly  referenced  by  number  and 
have  been  present  in  the  docket  for 
review  and  inspection  since  January  7, 
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1994.  The  detailed  docket  index  was 
complete  and  available  as  of  January  18, 
1994. 

The  Agency  recognizes  that  the 
insufficiently  detailed  docket  index  may 
have  made  access  to  documents 
somewhat  difficuh.  Also,  several  days  of 
severe  weather  in  Washington,  E)C, 
during  the  comment  period  in  mid- 
January  hampered  access  to  the  docket 
by  interested  parties.  For  these  reasons, 
the  Agency  is  extending  the  public 
comment  period  on  the  Report  to 
Congress  on  Cement  Kiln  Dust  by  two 
weeks,  until  March  8,  1994. 

Dated:  February  7. 1994. 
Walter  W.  Kovalick,  Jr., 

Assistant  Administrator,  Office  of  Solid  Waste 

and  Emergency  Response. 

(FR  Doc.  94-3298  Filed  2-10-94;  8:45  am) 

BILUNG  CODE  6S«0~60-P 


[OPPT-59331;  FRL-4758-6] 

Certain  Chemicals;  Approval  of  a  Test 
,  Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-94-4.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  January  27, 1994.  The 
extended  comment  period  will  close 
February  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wright,  III,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-611.  401  M  St.  SW., 
Washington.  DC.  20460.  (202)  260-7800. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 


test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-94-^.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Production  volume,  use, 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

Inadvertently  the  notice  of  receipt  of 
the  application  was  not  published. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
nonconfidential  information  center 
(NCIC).  Rm.  ETG-102  at  the  above 
address  between  12:00  noon  and  4:00 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  EPA  may  modify  or 
revoke  the  test  marketing  exemption  if 
comments  are  received  which  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-94— 4.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-94-4 

Date  of  Receipt:  December  14. 1994. 
The  extended  comment  period  will 
close  (insert  date  15  days  after  date  of 
publication  in  the  Federal  Register). 

Joint  Applicants:  Albright  &  Wilson 
Americas,  Inc.  and  Rhone-Poulenc 
Chemicals. 

Chemical:  (G)  Alkyl-terminated  poly 
(carboxj'late). 

Use:  (G)  Laundry  detergent  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufacture. 


Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemption. 
Dated:  January  27. 1994. 

Charles  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  94-3293  Filed  2-10-94;  8:45  am) 
BILUNO  COOC  »SM-60-F 


FEDERAL  COMMUNiCATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  For  Review 

February  7. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW..  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0056. 

Title:  Registration  of  Telephone  and 
Data  Terminal  Equipment. 

Form  Number:  FCC  Form  730. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  burden:  2,400 
responses;  24  hours  average  burden  per 
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response;  57,600  hours  total  annual 
burden. 

Needs  and  Uses:  Telephone  and  data 
equipment  located  on  customer 
premises  must  be  registered  with  the 
Commission.  Part  68  of  FCC's  rules  and 
regulations  establishes  nationwide 
technical  standards  for  telephone  and 
data  equipment  designed  for  connection 
to  the  network.  Part  68  also  sets  forth 
the  terms  and  conditions  for  connection 
and  for  the  registration  of  customer 
provided  terminal  equipment.  See  part 
68,  subparts  A  through  F.  The  purpose 
of  part  68  is  to  protect  the  network  from 
certain  types  of  harm  and  interference  to 
other  subscribers.  In  addition  to  filing 
the  FCC  Form  730,  applicants  are 
required  to  submit  exhibits  and  other 
informational  showings  as  specified  in 
part  68.  For  example,  part  68,  .subpart  C, 
contains  the  procedures  for  registering 
equipmen'  tnd  lists  many  of  the 
exhibits  and  showings  that  must  be  filed 
with  the  application  form.  The  exhibits 
and  showings  are  described  in  section 
6a.200(a)  through  (k).  These 
requirements  are  also  specified  in  the 
application  form  and  the  application 
guide.  Information  submitted  is  used  by 
FCC  staff  and  FCC  laborator>'  for 
evaluation  of  equipment  to  determine 
whether  such  equipment  meets  the 
criteria  set  forth  in  part  68  of  our  Rules. 
This  is  necessary  in  order  to  prevent 
improperly  designed  equipment  from 
causing  harm  to  the  nation's  telephone 
network.  The  information  submitted  is 
generally  available  for  public 
inspection. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secrexary. 

IFR  Doc.  94-^219  Filed  2-10-94.  8:45  am] 

BILUNG  COOe  c'H-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
19S0,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  12,  1994. 
AODRESSEC   Direct  comments  regarding 
the  burden  estimate  or  any  a.spect  of  this 


information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472.  (202)  646-2624. 

Type:  Extension  of  3067-01 13. 

Title:  The  Declaration  Process: 
Requests  for  Damage  Assessment, 
Federal  Disaster  Assistance,  Cost  Share 
Adjustments,  and  Loans. 

Abstract:  Supplemental  Federal 
assistance  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  Public  Law  93-288,  as 
amended,  is  authorized  when  damage 
caused  by  an  incident  is  of  such  severity 
and  magnitude  that  the  resources  and 
efforts  of  the  State  and  its  local 
governments  are  inadequate  for 
recovery.  When  evidence  supfwrts  this 
fact,  the  Governor  of  an  affected  State 
may  request  a  major  disaster  or 
emergency  declaration  by  the  President 
in  accordance  with  the  requirements  of 
section  401  of  the  Act  which  stipulates 
specific  information  the  Governor  must 
submit  with  a  request  for  any 'major 
disaster  declaration  and  section  501(a) 
of  the  Act  which  stipulates  specific 
information  the  Governor  must  submit 
with  a  request  for  any  emergency 
declaration.  Section  403(c)  of  the  Act 
authorizes  emergency  assistance, 
without  a  Presidential  declaration, 
through  the  utilization  of  Department  of 
Defense  personnel  and  resources. 
Information  needed  to  process  the 
request  from  the  Governor  is  set  forth  in 
44  CFR  206.34. 

Certain  aspecis  of  disaster  recovery 
must  be  cost  shared  between  Federal, 
State,  and  local  governments.  When  it  is 
impossible  for  tiie  State  or  eligible  local 
governments  to  immediately  as,sume 
their  share,  section  319  of  the  Act 
f)ermits  the  Federal  government  to  loan 
the  non-Federal  share  to  the  State. 

In  the  event  a  Governor's  request  for 
a  major  disaster  declaration  or 
emergency  declaration  is  denied,  the 
Governor  may  appeal  the  decision.  The 
appeal  must  be  made  within  30  days 
after  the  date  of  the  letter  denying  the 
request.  In  extreme  cases,  and  only  after 
1  determination  that  a  loan  is  not 


feasible,  a  cost-share  adjustment/ waiver 
can  be  authorized.  Cost  share 
adjustments  for  the  Public  Assistance 
program,  while  not  specifically 
addressed  in  our  regulations  or  any 
other  guidance,  are  implied  under 
section  406(b)  of  the  Act. 

Type  of  Respondents:  Individuals  and 
households.  State  and  local 
governments,  and  non-profit 
institutions. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  944  hours. 

Number  of  Respondents:  59. 

Estimated  Average  Burden  Time  per 
Response:  8  hours. 

Frequency  of  Response:  As  required. 

Dated:  February  3, 1994. 
Wesley  C.  Moore, 

Director.  Office  of  Administrative  Support. 
[FR  Doc.  94-3230  Filed  2-10-94;  8:45  am) 

BILLING  COOC  6718-01-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  12.  1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
infonnation  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEM,^ 
Information  Collections  Clearance 
Officer.  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472, (202)  646-2624. 

Type:  New  collection. 

7/typ;  Development  of  an  Emergency 
Medical  Services  (EMS)  Recniitmenl 
and  Retention  Manual. 

Abstract:  A  telephone  survey  of  State 
and  local  Emergency  Medical  Services 
directors  and  departments  will  be 
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conducted  for  the  United  States  Fire 
Administration  by  the  Indiana 
University  School  of  Public  and 
Environmental  Affairs.  Survey  results 
will  be  used  to  assess  the  problems  that 
EMS  departments  as  well  as  State 
Directors  have  with  regards  to 
recruitment  and  retention  of  EMS 
personnel  and  effective  solutions  they 
have  used  to  solve  these  problems. 
Effective  techniques  will  be  included  in 
an  Emergency  Medical  Services 
Recruitment  and  Retention  Manual  to  be 
developed  and  published  for  EMS  State 
Director's  and  local  departments"  use. 

Type  of  Respondents:  State  and  local 
governments  and  non-profit  institutions. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  400  hours. 

Number  of  Respondents:  50  Stale 
EMS  Directors;  500  local  EMS 
departments. 

Estimated  Average  Burden  Time  per 
Response:  State  EMS  Directors — 30 
minutes;  local  EMS  departments — 45 
minutes. 

Frequency  of  Response:  One-time. 

Dated.  Febraary  2. 1994. 
Wesley  C  Moore, 

Director.  Office  of  Administrative  Support. 
IFR  Doc.  94-3231  Filed  2-10-94;  8:45  am] 

BILUfM  COOe  67ia-«1-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


action:  Notice. 


SUMMARV:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  ocxordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  12.  1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman.  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building.  Washington. 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 


Officer.  Federal  Emergency  Management 
Agency.  500  C  Street.  SW..  Washington. 
DC  20472.  (202)  646-2624. 

Type:  Extension  of  3067-0031. 

Title:  Federal  Crime  Insurance 
Program. 

Abstract:  Homeowners,  tenants,  and- 
business  owTiers  use  the  following 
FEMA  forms  to  obtain  affordable  crime 
insurance  under  the  federally- 
subsidized  Federal  Crime  Insurance 
Program:  FEMA  Form  81-12. 
Application  for  Residential  Crime 
Insurance  Policy,  and  FEMA  Form  81- 
14,  Application  for  Commercial  Crime 
Insurance  Policy.  Insureds  are  required 
to  submit  FEMA  Form  81-46.  Crime 
Insurance  Sworn  Statement  and  Proof  of 
Loss,  to  be  paid  for  financial  losses  from 
burglajy  and  robbery.  They  also  use 
FEMA  Form  81-51.  Policy  Change 
Request,  to  request  changes  to  their 
policies. 

Currently.  Federal  crime  insurance  is 
available  in  the  following  States  or 
jurisdictions:  California.  District  of 
Columbia,  Florida.  Illinois.  Kansas, 
Maryland,  New  Jersey,  New  York. 
Pennsylvania.  Puerto  Rico.  Rhode 
Island.  Tennessee,  and  the  Virgin 
Islands. 

Type  of  Respondents:  Individuals  and 
households,  businesses  or  other  for- 
profit,  non-profit  institutions,  and  small 
businesses  or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  3.005 
hours. 

Number  of  Respondents:  7.401. 

Estimatea  Average  Burden  Time  per 
Response:  25  minutes. 

Frequency  of  Response:  Other. 

Dated:  February  4,  1994. 
Wesley  C  Moore. 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  94-3232  Filed  2-10-94;  8:45  am) 
BILUNG  coot  fTIS-OI-M 


FEDERAL  MARITIME  COMMISSION 

Privacy  Act  of  1874;  Proposed  Altered 
Systems  of  Records 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  altered 
systems  of  records. 

SUMMARY:  This  Notice  proposes  the 
amendment  of  various  systems  of 
records  maintained  by  the  Commission. 
The  amendments  reflect  changes  in 
various  system  locations,  changes  in 
categories  of  records  contained  in  the 
investigative  records  and  inspector 
general  systems,  additions  to  routine 
uses  in  the  inspector  general  system  and 
adoption  of  additional  exemptions  for 
various  systems. 


DATES:  Comments  must  be  submitted  on 
or  before  March  14.  1994.  The 
alterations  will  be  effective  on  March 
23.  1994,  unless  comments  are  received 
that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  may  be 
submitted  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  800  N.  Capitol  Street, 
NW..  Washington.  DC  20573-0001  :202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  (202)  523-5725. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
given  that,  pursuant  to  the  Privacy  Act 
of  1974,  5  U.S.C.  552a,  the  Commission 
proposes  to  amend  various  systems  of 
records  as  described  herein.  The 
Commission's  latest  prior  publication 
updating  its  systems  of  records  was  on 
December  26,  1989  (54  FR  52996). 

Included  in  the  amendments  is  a 
proposal  to  invoke  additional 
exemptions  regarding  systems 
containing  investigatory  records.  A 
proposed  rulemaking  to  adopt  the 
additional  exemptions  is  being 
published  simultaneously  with  this 
notice. 

Additional  amendments  proposed 
herein  reflect  changes  in  various  system 
locations,  changes  in  categories  of 
records  contained  in  the  investigative 
records  and  inspector  general  systems, 
and  additions  to  the  routine  uses  in  the 
inspector  general  system. 

The  Commission's  systems  of  records 
are  proposed  to  be  amended  as  follows. 

1.  In  each  Commission  system  of 
records,  the  street  address  of  the  Federal 
Maritime  Commission  headquarters  is 
amended  to  read  800  North  Capitol 
Street  NW.  wherever  it  appears  under 
the  provisions  designated  "System 
location."  "System  manager  and 
address,"  and  "Notification  procedure." 

2.  In  Commission  system  of  records 
designated  FMC-23— Parking 
Applications,  the  authority  provision  is 
revised  to  read: 

FMC-23 


AUTHORmr  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Federal  Property  Management 
Regulations  section  101-20-104. 

FMC-30    [Amended] 

3.  In  Commission  system  of  records 
designated  FMC-30  -  Procurement 
Integrity  Certification  Files  -  FMC  the 
system  location  is  amended  to  read 
"Office  of  the  Managing  Director"  and 
the  system  manager  is  amended  to  read 
"Deputy  Managing  Director." 
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4.  In  the  Commission's  system  of 
records  designated  FMC-1  -  Personnel 
Security  File,  the  exemption  provision 
is  revised  to  read  as  follows: 

FMC-1 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

All  information  about  individuals  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(5), 
regarding  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment  or  for  access  to  classified 
information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality  is  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3).  (d), 
{e)(l).  (e)(4)(G),  (H).  and  (I),  and  (f). 
Exemption  is  required  to  honor 
promises  of  confidentiality. 
***** 

5.  In  the  Commission's  systems  of 
records  designated  FMC-7  -  Personnel 
Security  File  and  FMC-24  -  Informal 
Inquiries  and  Complaints  File,  the 
exemption  provisions  are  revised  to 
read  as  follows: 

FMC-7  and  FMC-24 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

All  information  that  meets  the  criteria 
of  5  U.S.C.  552a(k)(2)  regarding 
investigatory  materials  compiled  for  law 
enforcement  purposes  is  exempt  from 
the  provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G),  (H).  and  (I),  and  (f). 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

6.  In  the  Commission's  system  of 
records  designated  FMC-26  - 
Administrative  Grievance  File,  the 
exemption  provision  is  revised  to  read 
as  follows: 

FMC-26 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

All  information  that  meets  the  criteria 
of  5  U.S.C.  552a(k)(2)  regarding 
investigatory  materials  compiled  for  law 
enforcement  purposes  is  exempt  from 
the  provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G),  (H),  and  (I),  and  (f). 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 


sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

All  information  about  individuals  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(5), 
regarding  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment  or  for  access  to  classified 
information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality  is  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G),  (H),  and  (I),  and  (f). 
Exemption  is  required  to  honor 
promises  of  confidentiality. 

7.  In  the  Commission's  system  of 
records  designated  FMC-22  - 
Investigatory  Files,  the  Appendix  is 
removed  and  certain  provisions  are 
revised  to  read  as  follows: 

FMC-22 

SYSTEM  NAME: 

Investigative  Records  Information 
System— FMC. 

SYSTEM  LOCATION: 

Bureau  of  Investigations,  Federal 
Maritime  Commission,  800  N.  Capitol 
Street.  NW.,  Washington,  DC  20573. 

New  Ydrk  District — Director,  New  York 
District,  Federal  Maritime 
Commission,  6  World  Trade  Center, 
Suite  614,  New  York.  New  York 
10048-0949. 

Miami  District — Director.  Miami 
District,  Federal  Maritime 
Commission,  18441  N.W.  2nd 
Avenue,  Suite  302,  Miami,  Florida 
33169. 

Puerto  Rico  District — Director,  Puerto 
Rico  EHstrict,  Federal  Maritime 
Commission,  U.S.  District 
Courthouse,  Federal  Office  Building, 
Room  762, 150  Carlos  Chardon 
Avenue,  Hato  Rey,  Puerto  Rico 
00918-1735. 

New  Orleans  District — Director,  New 
Orleans  District,  Federal  Maritime 
Commission,  1  Canal  Place  Tower, 
365  Canal  Street,  Suite  2260,  New 
Orleans,  Louisiana  70130-1134. 

Houston  District — Director,  Houston 
District,  Federal  Maritime 
Commission,  14950  Heathrow  Forest 
Parkway,  Suite  110,  Houston.  Texas 
77032-3842. 

Los  Angeles  District — Director,  Los 
Angeles  District,  Federal  Maritime 
Commission,  11  Golden  Shore.  Suite 
270,  Long  Beach,  California  90802. 

San  Francisco  District — Director,  San 
Francisco  District,  Federal  Maritime 
Commission,  525  Market  Street,  Suite 
3510,  San  Francisco,  California 
94105-2743. 


CATEGORIES  OF  INDfVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  whose  names  may  be 
found  in  the  system  include  employees, 
officers,  directors,  and  owners  of  ocean 
common  carriers,  non-vessel  operating 
common  carriers,  ocean  freight 
forwarders,  passenger  vessel  operators, 
ports  and  terminal  operators,  shippers, 
consignees,  conferences  and  agreements 
between  ocean  common  carriers,  and 
other  entities  associated  with  any  of  the 
foregoing.  Included  are  individuals 
alleged  to  have  violated  one  of  the 
statutes  or  regulations  administered  by 
the  Federal  Maritime  Commission, 
individuals  who  provided  information 
during  an  investigation,  and  others 
necessary  to  the  full  development  of  an 
investigation.  Not  included  are 
attorneys,  government  officials.  Federal 
Maritime  Commission  employees,  or 
individuals  only  incidentally  involved 
in  an  investigation. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  Investigative  Records  Information 
System  includes  records  on  individuals 
involved  in  official  investigations 
conducted  by  the  Bureau  of 
Investigations,  fact  finding  and  formal 
proceedings  instituted  by  the  Federal 
Maritime  Commission,  court 
proceedings,  and  civil  and  criminal 
investigations  conducted  in  association 
with  other  government  agencies. 
Investigations  include  investigations  of 
alleged  violations  of  the  statutes  or 
regulations  administered  by  the 
Commission,  freight  forwarder 
application  inquiries,  freight  forwarder 
application  checks,  freight  forwarder 
compliance  checks,  service  contract 
audits,  common  carrier  audits, 
passenger  vessel  audits,  special 
inquiries,  undeveloped  leads, 
intelligence  activities,  and  other  matters 
authorized  by  the  Bureau  of 
Investigations. 

The  Investigative  Records  Information 
System  includes  all  files  and  records  of 
the  Bureau,  wherever  located.  The 
system  also  includes  reports  or  other 
information  from  other  government 
agencies,  shipping  and  commercial 
records,  investigative  work  product, 
notes  of  interviews,  documents  obtained 
from  any  source,  schedules  of  data, 
investigative  plans  and  directives, 
disclosures,  settlement  agreements,  and 
any  other  records  prepared  in 
conjunction  with  a  case  including 
information  which  tends  to  explain, 
interpret,  or  substantiate  any  of  the 
above.  The  system  also  includes  indices 
of  these  records,  tracking  systems,  and 
listings  of  information  otherwise 
included  within  the  system. 
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The  Investigative  Records  Information 
System  contains  information  in 
electronic  and  paper  media.  Information 
within  the  system  may  be  stored  in  files 
or  data  bases  by  specific  subject  or  in 
general  groupings.  The  information 
remains  within  the  system  through 
analysis,  research,  corroboration,  field 
investigation,  reporting,  and  referral 
within  the  Commission  or  to  another 
government  agency.  Information 
remains  within  the  system  whether  a 
case  is  open  or  closed  or  the  matter 
becomes  inactive.  Information  also 
remains  within  the  system  when  records 
are  retired  to  storage  or  are  otherwise 
purged  pursuant  to  the  requirements  of 
the  General  Records  Schedule. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Shipping  Act  of  1984,  Intercoastal 
Shipping  Act,  1933,  and  Shipping  Act, 
1916  (46  U.S.C.  app.  1701.  843,  and 
801). 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

All  information  that  meets  the  criteria 
of  5  U.S.C.  552a(k)(2)  regarding 
investigatory*  materials  compiled  for  law 
enforcement  purposes  is  exempt  from 
the  provisions  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G),  (H),  and  (I),  and  (0. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

8.  In  Commission  system  of  records 
FMC-25  Inspector  General  File— FMC, 
various  provisions  are  revised  and  new 
►  routine  uses  are  added  reading  as 
follows: 

FMC-25 

system  name: 
Inspector  General  File. 

SYSTEM  location: 

Office  of  The  Inspector  General, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  N.W.  Washington, 
DC  20573-0001. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Individuals  and  entities  who  are  or 
have  been  the  subjects  of  investigations 
conducted  by  the  OIG,  including 
present  and  former  FMC  employees; 
consultants,  contractors,  and 
subcontractors  and  their  employees;  and 
other  individuals  and  entities  doing 
business  with  the  FMC. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A.  Investigative  Case  Files 

1.  Case  Index.  Selected  information 
from  each  case  file  indexed  by  case  file 
number,  and  case  title  which  may 
include  names  of  subjects  of 
investigations. 

2.  Hard  Copy  Files.  Case  files 
developed  during  investigations  of 
known  or  alleged  fraud  and  abuse  and 
irregularities  and  violations  of  laws  and 
regulations.  Cases  relate  to  agency 
personnel  and  programs  and  operations 
administered  by  the  agency,  including 
contractors  and  others  having  a 
relationship  with  the  agency.  Files 
consist  of  investigative  reports  and 
related  documents,  such  as 
correspondence,  internal  staff 
memoranda,  copies  of  all  subpoenas 
issued  during  the  investigation, 
affidavits,  statements  from  witnesses, 
transcripts  of  testimony  taken  in  the 
investigation  and  accompanying 
exhibits,  notes,  attachments,  and 
working  papers.  Files  containing 
information  or  allegations  which  are  of 
an  investigative  nature  but  do  not  relate 
to  a  specific  investigation. 

B.  Hotline  Complaints 

1.  Hotline  Index.  Selected  information 
from  each  hotline  complaint  file 
indexed  by  hotline  case  number  and 
title  which  may  include  names  of 
subject  of  hotline  complaint. 

2.  Hard  Copy  Files.  Information 
obtained  from  hotline  complainants 
reporting  indications  of  waste,  fraud, 
and  mismanagement.  Specific 
information  to  include  name  and 
address  of  complainant,  date  complaint 
received,  program  area,  nature  and 
subject  of  complaint,  and  any  additional 
contacts  and  specific  information 
provided  by  the  complainant. 
Information  on  OIG  disposition. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USES  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

H.  A  record  may  be  disclosed  to  a 
grand  jury  agent  pursuant  either  to  a 
federal  or  state  grand  jury  subpoena  or 
to  a  prosecution  request  that  such 
record  be  released  for  the  purpose  of  its 
introduction  to  a  grand  jury. 

I.  A  record  may  be  disclosed  to  a 
"consumer  reporting  agency"  as  that 
term  is  defined  in  the  Fair  Credit 
Reporting  Act  and  the  Federal  Claims 
Collection  Act  of  1966  in  accordance 
with  section  3711(0  of  31  U.S.C.  and  for 
the  purposes  of  obtaining  information  in 
the  course  of  an  investigation  or  audit. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMO,  RETAININO,  AND 
DISPOStNQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  investigative  case  index  and  the 
hotline  case  index  are  stored  on  a  hard 
disk  on  a  personal  computer.  The  hard 
copy  files  are  stored  in  file  folders.  All 
records  are  stored  under  secured 
conditions. 

retrievabhity: 

Records  in  the  investigative  and 
hotline  case  index  are  retrieved  by  case 
title  which  may  include  the  name  of  the 
subject  of  an  investigation  and  by  case 
number.  Records  in  the  hard  copy  files 
are  retrieved  by  case  numbers. 


RETENTION  AND  DISPOSAL: 

1.  Files  containing  information  or 
allegations  which  are  of  an  investigative 
nature  but  do  not  relate  to  a  specific 
investigation  are  retained  for  five  years. 

2.  Other  investigative  case  files  are 
retained  for  ten  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  The 
Inspector  General,  Federal  Maritime 
Commission.  Room  1072.  800  North 
Capitol  Street.  N.W..  Washington.  DC 
20573-0001. 

NOTinCATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary.  Federal  Maritime 
Commission.  800  North  Capitol  Street. 
NW.  Washington.  DC  20573-0001. 
However,  see  Exemption  section  below. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

All  information  that  meets  the  criteria 
of  5  U.S.C.  552a{k)(2)  regarding 
investigator)'  materials  compiled  for  law 
enforcement  purposes  is  exempt  from 
the  provisions  of  5  U.S.C.  552a{c)(3).  (d). 
(e)(1).  (e)(4)(G).  (H).  and  (I),  and  (Q. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

All  information  about  individuals  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(5). 
regarding  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment  or  for  access  to  classified 
information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality  is  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3).  (d). 
(e)(1).  (e)(4)(G).  (H).  and  (I),  and  (n. 
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'exemption  is  required  to  honor 
promises  of  confidentiality. 

Ail  information  meeting  the  criteria  of 
5  U.S.C.  552a(j)(2)  pertaining  to  the 
enforcement  of  criminal  laws  is  exempt 
from  the  provisions  of  5  U.S.C  552a, 
except  subsections  (b),  (c)(1)  and  (2). 
(e)(4)(A)  through  (F),  (e)(6),  (7).  (9).  (10), 
and  (11).  and  (i).  Exemption  is 
appropriate  to  avoid  compromise  of 
ongoing  investigations,  disclosure  of  the 
identity  of  confidential  sources  and 
unwarranted  invasions  of  personal 
privacy  of  third  parties. 

Interested  parties  may  participate  by 
filing  with  the  Secretary,  Federal 
Maritime  Commission,  an  original  and 
15  copies  of  their  views  and  comments 
pertaining  to  this  notice.  All  suggestions 
for  changes  in  the  text  should  be 
accompanied  by  drafts  of  the  language 
thought  necessary  to  accomplish  the 
desired  changes  and  should  be 


accompanied  by  supportive  statements 
and  arguments.  An  ahered  systems 
report  for  major  changes  contained 
herein  has  been  filed. 

By  the  Commission. 
Joseph  C  Polking, 

Secretary. 

|FR  Doc  94-3216  Filed  2-10-94;  8:45  am) 

BILUNO  COOE  STSO-OI-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a.  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 


persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Conmiission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  01/24/94  and  02/04/94 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PMN  No. 


Date  termi- 
nated 


Joseph  J.  Bianco,  Bruce  Ogilvie,  Airlie.  Inc 

Aon  Corporation,  OUM  &  Associates,  a  corporation,  OUM  &  Associates  of  Otiio,  OUM  &  Associates  of  New 

East  Texas  Distntx/ting,  Inc.,  Blockbuster  Entertainment  Corporation,  Best  Video.  Inc 

USX  Corporation,  Martn  Oil  Marketing,  Ltd.,  Martin  Oil  Marketing.  Ltd  

The  Equitable  Companies  IrKorporated,  Xerox  Corporation,  ShteWs  Asset  Marragemerrt,  Incorporated 

Burlington  Resources,  Inc.,  Parker  &  Parsley  Petroleum  Company,  Parker  &  Parsley  Petroleum  Company  

Columbia  Healthcare  Corporation,  Reorganized  Church  of  Jesus  Christ  of  Latter  Day  Saints,  Independence  Re- 
gional Health  Center 

The  Loewen  Group  Inc.,  Earthman's,  Inc.,  Funeral  Service.  Inc _ 

Range  Telephone  Cooperative,  Inc.,  US  West,  Inc.,  US  West  Communications,  Inc 

Union  Telephone  Company,  Inc..  US  West,  Inc.,  US  West  Communicatiorts,  Inc 

Office  Depot,  Inc.,  Michael  Ohanian,  L.E.  Muran  Co  

Browning-Fems  Industnes,  Inc..  Pioneer  Southern  Investment  Group.  Inc.,  Pioneer  Southern,  Inc 

Bndge  Oil  Limited.  Santa  Fe  Energy  Resources,  Inc.,  Santa  Fe  Energy  Resources,  Inc 

Santa  Fe  Energy  Resources,  Inc..  Bndge  Oil  Limited,  Bridge  Oil  (U.S.A.)  Inc 

Carl  E.  Hirsch,  Scott  K.  Ginstxirg,  Evergreen  Media  Corporation  of  North  Florida  and 

CMS/Mid-Atlantic  Business  Opportunity  Partners,  LP.,  Imasco  Limited,  Hardee's  Food  Systems,  Inc.  &  MRO  Mid- 
Atlantic  Corp  

Boston  Chicken,  Inc.,  Imasco  Limited  (a  Canadian  company),  MRO  Mkl-Atlantic  Corp.  and  Hardee's  Food  System, 
Inc 

General  Electric  Company,  Stephen  L.  Robertson,  NewMarket  Media  Corporation  

General  Electric  Company,  Peter  M.  Schutte,  NewMarket  Media  Corporation 

International  Game  Technology,  Radica  Holdings  Limited,  Radica  Holdings  Limited  

Reed  International  P.L.C.,  Rot>ert  E.  and  Elaine  Harar,  National  Trade  Productions,  Inc  

Elsevier  N.V.,  Robert  E.  Harar  and  Elaine  Harar,  National  Trade  Productions  Inc 

Thomas  &  Betts  Corporation,  Eaton  Corporation,  Eaton  Corporation  

Hewlett-Packard  Company,  Apple  Computer,  Inc.,  Taligent,  Inc 

Hewlett-Packard  Company,  International  Business  Machines  Corporation,  Taligent,  Inc  

Eastex  Energy  Inc.,  NIPSCO  Industries,  Inc.,  Triumph  Natural  Gas,  Inc  

Bumup  &  Sims  Inc.,  Jorge  Mas,  Jr.,  Church  &  Tower,  Inc  

Jorge  Mas,  Jr.,  Bumup  &  Sims  Inc.,  Bumup  &  Sinris  Inc  

Bumup  &  Sims  Inc.,  Jorge  L.  Mas,  Church  &  Tower  of  Florida,  Inc 

Gimbel  Investor  Group,  L.P..  Irving  S.  Brudnick,  James  Brudnick  Company,  Inc  

Jorge  L.  Mas,  Bumup  Sims  Inc.,  Burnup  Sims  Inc 

Benson  Eyecare  Corporation,  Newell  Co.,  Opti-Ray,  Irx: 

Old  Kent  Finanaal  Corporation,  Pnnceton  Financial  Corp.,  Prirx;eton  Firwirx;ial  Corp „ 

CUNA  Mutual  Insurance  Society,  Owen  Financial  Corporation,  Investors  Mortgage  Insurance  Company  

Samuel  J.  Heyman,  Robert  Eberie.  International  Permalite,  Inc 

Mellon  Bank  Corporation,  the  Dreyfus  Corporation,  The  Dreyfus  Corporation 

Robert  Castello,  Humiston-Keeling,  Inc.,  Humiston-Keeling,  Inc  

Frank  B.  Stewart.  Jr.,  J.  Harry  Leggett,  Jr.,  Griffin-Leggett,  Inc 

HM/Hat  Brands,  Inc.,  Kent  B.  Williams,  Montana  Silversmiths 

China  National  Chemicals  Import  &  Export  Corporation,  Tosco  Corporation,  Fort  Meade  Chemical  Products 

IntelCom  Group,  Inc.,  PacifiCorp,  PTI  Hartx>r  Bay,  Inc.  and  Upsouth  Corporation  

The  Warnaco  Group,  Inc.,  Calvin  Klein,  Inc.,  Calvin  Klein,  Inc 


94-0640 
94-0477 
94-0582 
94-0606 
94-0638 
94-0662 

94-0616 
94-0661 
94-0657 
94-0658 
94-0664 
94-0666 
94-0679 
94-0680 
94-0682 

94-0687 

94-0689 
94-0693 
94-0694 
94-0718 
94-0712 
94-0713 
94-0728 
94-0644 
94-0645 
94-0673 
94-0698 
94-0699 
94-0700 
94-0703 
94-0706 
94-0716 
94-0735 
94-0613 
94-0672 
94-0702 
94-0659 
94-0681 
94-0685 
94-0697 
94-0772 
94-0723 


01/24/94 
01 /25m 
01/25/94 
01/25/94 
01/25/94 
01/25/94 

01/27/94 
01/27/94 
01 /28m 
01/28/94 
01/28/94 
01/28/94 
01/28/94 
01/28/94 
01/28/94 

01/28/94' 

01/28/94 
01/28/94 
01/28/94 
01/28/94 
02/01/94 
02/01/94 
02/01/94 
02/02/94 
OZ'02/94 
02/02/94 
02/02/94 
02J02J94 
02/02/94 
02/02/94 
02/02/94 
02/02/94 
02/02/94 
02/03/94 
02/03/94 
02/03/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
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Transactions  Granted  Early  Termination  Between:  01/24/94  and  02/04/94— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

Foothill  Partners.  LP..  OrNda  HealttiCorp.  OrNda  Health  Corp 

China  National  Chemical  Import  &  Export  Corporation,  China  National  Chemical  Inport  &  Export  Corporation,  Fort 

Meade  Chemical  Products  

Lydall,  Inc.,  Severino  J.  Salazar,  Standard  Packaging,  Inc ...".!!.."!!!".""!! 

The  Foothill  Group,  Inc.,  OrNda  HealthCorp.  OrNda  HeatthCorp !.""""""!!!"!!!!!!!! 

Grupo  Synkro  S.A.  de  C.V.,  Legwear  HokJings  Corporatwn,  Legwear  HoJdings  Corporation  

Hollywood  Park,  Inc.,  R.D.  Hubbard,  Sunflower  Racing,  Inc  „ 

Andrew  Richman,  M.D.,  Coastal  Healttxare  Group,  Inc.,  Coastal  Healthcare  Group,  Inc !..!!!!."!!!!! 

Mike  Solnik,  M.D.,  Coastal  Healthcare  Group,  Inc.,  Coastal  Heattticare  Group,  Inc '..""^"'"Z 

SuperValu  Inc..  Clyde  Evans.  Clyde  Evans  Markets.  Inc !......!!!.!."!I!!!!!!"" 

Allied  Textile  Companies  pic,  Carleton  Woolen  Mills,  Inc.,  Carleton  Woolen  Mills,  Inc !.!!.!!!!!"!!!!!! 


PMN  No. 


94-0731 

94-0734 
94-0737 
94-0742 
94-0744 
94-0748 
94-0760 
94-0761 
94-0765 
94-0768 


Date  termh 
nated 


02/04/94 

02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 
02/04/94 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303.  Washington.  IX;  20580,  (202)  32&- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  94-3266  Filed  2-10-94:  8:45  am] 

BILUNG  CODE  6750-01-M 


[Dkt  C-3475] 

Diet  Center,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Correction 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMIMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Pittsburgh,  Pennsylvania  diet  program 
company  from  misrepresenting  the 
performance  or  safety  of  any  weight-loss 
program  it  offers  in  the  future;  requires 
it  to  have  competent  and  reliable 
scientific  evidence  to  back  up  future 
claims  it  makes  about  weight  loss  and 
maintenance;  requires  it  to  include  in 
conjunction  with  maintenance  success 
claims,  the  statement  "For  many  dieters, 
weight  loss  is  temporary;"  and  requires 
it  to  disclose  to  its  customers  that  failure 
to  eat  all  of  the  food  recommended  in 
the  program  may  put  their  health  at  risk. 
DATES:  Complaint  and  Order  issued 
December  22,  1993. i 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  C.  Nielsen,  Seattle  Regional 
Office,  Federal  Trade  Commission,  2806 


>  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Owen's  statement  are 
available  from  the  Commission's  Public  Reference 
Branch.  H-130.  6th  Street  &  Pennsylvania  Avenue 
NW.,  Washington.  DC  20580. 


Federal  Building,  915  Second  Ave.. 
Seattle  WA  98174.  (206)  220-6350. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  October  12,  1993,  there  was 
published  in  the  Federal  Register,  58  FR 
52761,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Diet 
Center,  Inc..  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721:  15  U.S.C.  46. 
Interprets  or  applies  sec.  5,  38  Stat.  719.  as 
amended:  15  U.S.C.  45,  52) 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  94-3267  Filed  2-10-94:  8:45  am) 

BILUNO  CODE  6750-01-M 


[Dkt  C-3474] 

NutriySystem,  inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Blue  Bell.  Pennsylvania  diet  program 
company  from  misrepresenting  the 
performance  or  safety  of  any  weight-loss 
program  it  offers  in  the  future;  requires 
it  to  have  competent  and  reliable 
scientific  evidence  to  back  up  future 
claims  it  makes  about  weight  loss  and 
maintenance;  requires  it  to  include,  in 


conjunction  with  maintenance  success 
claims,  the  settlement  "For  many 
dieters,  weight  loss^is  temporary;" 
requires  it  to  disclose  to  its  customers 
that  failure  to  eat  all  of  the  food 
recommended  in  the  program  may  put 
their  health  at  risk;  requires  it  to 
disclose,  if  it  makes  price 
representations,  either  all  mandatory 
fees  or  a  list  of  the  additional  products 
or  services  consumers  will  need  to 
purchase;  and  requires  it  to  disclose  all 
material  connections  between  its 
program  and  any  entity  that  endorses  or 
evaluates  it. 

DATES:  Complaint  and  Order  issued 
December  22.  1993. i 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  F.  Kelly,  FTC/H-200, 
Washington,  DC  20580.  (202)  326-3304. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  12,  1993,  there  was 
published  in  the  Federal  Register,  58  FR 
52769,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Nutri/ 
System.  Inc..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  amended; 

15U.S.C.  45.  52) 

Donald  S.  Clark, 

Secretary. 

|FR  Doc.  94-3268  Filfd  2-10-94.  8:45  ami 

BILUNC  CODE  67S0-01-M 


'Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Owen's  statement  are 
available  from  the  Commission's  Public  Reference 
Branch.  H-130.  6th  Street  ft  Pennsylvania  Avenue. 
NW..  Washington.  DC  20580. 
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Physicians  Weight  Loss  Centers  of 
America,  Inc.,  et  al.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACT)ON:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Ohio  diet-program  companies  from 
misrepresenting  the  performance  or 
safety  of  any  weight-loss  program  they 
offer  in  the  future,  and  would  require 
them  to  have  scientific  data  to 
substantiate  future  claims  they  make 
regarding  weight  loss  and  maintenance. 
In  addition,  the  consent  order  requires 
certain  disclosures  regarding  safety  and 
heahh  risks. 

DATES:  Complaint  and  Order  issued 
December  22,  1993. ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Milgrom,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  668 
Euclid  Ave.,  suite  520-A,  Cleveland, 
OH  44114.  (216)  522-4207. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  12,  1993.  there  was 
published  in  the  Federal  Register,  58  FR 
52775,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Physicians  Weight  Loss  Centers  of 
America,  Inc.,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  other  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C 
46.  IntPrprets  or  applies  sec.  5.  38  Stat.  719, 
as  amended;  15  U.S.C.  45.  52. 
Donald  S.  Clerk. 
St^cretary. 
jFR  Doc.  94-3269  Filed  2-10-94;  8:45  am) 
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■  Cx)pies  of  ihe  Comprint,  the  Decision  and 
Order,  and  Commissioner  Owen's  statement  are 
available  from  the  Commission's  Public  Reference 
B.-anch.  H-t30.  6th  Street  k  Pennstvlvania  Avenue. 
NW..  \Va.shint:lon.  DC  20580. 


[Docket  No.  9071] 

Service  Corporation  International 

AGENCY:  Federal  Trade  Commis,sion. 
ACTION:  Notice  of  period  for  public 
comment  on  petition  to  reopen  and 
modify  the  order. 

SUMMARY:  Service  Corporation 
International  ("SCI"),  respondent  in  the 
order  in  Docket  No.  9071  (order 
concerning  the  prohibition  of 
misrepresentations  in  connection  with 
the  sale  and  pricing  of  funeral  services, 
caskets  and  other  incidental 
merchandise  offered  for  sale  by  SCI), 
filed  a  petition  on  January  12,  1994, 
requesting  that  the  Commis.sion  reopen 
and  modify  the  order.  This  document 
announces  the  public  comment  period 
on  this  petition. 

DATES:  The  deadline  for  filing  comments 
in  this  matter  is  March  4,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretary',  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20580.  Requests  for  copies  of  the 
petition  should  be  sent  to  Public 
Reference  Branch,  room  130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Kelly  or  Robert  Frisby, 
Enforcement  Division.  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  326-3004  (Kelly)  or  (202)  326- 
2098  (Frisby). 

SUPPLEMENTARY  INFORMATION:  The  order 
in  Docket  No.  9071  was  published  at  41 
FR  53468  on  December  7.  1976,  reported 
at  88  FTC  530.  The  petitioner.  Service 
Corporation  International  ("Sa"), 
alleges  that  changes  in  law  and  fact 
since  entry  of  this  consumer  protection 
order,  as  well  as  consideration  of  the 
public  interest,  make  reopening  and 
modifying  the  order  appropriate. 
Specifically,  SCI  asks  the  Commission 
to  delete  the  administrative  provisions 
requiring  it  to  (1)  inform  affected 
employees  of  the  order's  requirements; 
(2)  provide  prior  notice  to  the 
Commission  of  certain  changes  in  its 
corporate  organization;  and  (3)  notify 
the  Commission  by  the  tenth  of  each 
month  as  to  the  acquisition  or  sale  of 
any  funeral  home  in  the  preceding 
month.  Since  issuance  of  the  order,  the 
Commission  has  promulgated  its  Trade 
Regulation  Rule  Regarding  Funeral 
Industry  Practices,  16  CFR  Sec.  453, 
which  applies  to  SCI.  The  Commission, 
subsequent  to  the  issuance  of  the  order 
in  Docket  No.  9071.  also  issued  three 
antitrust  consent  orders  that  apply  to 
SCI.  These  orders  are  Sentinel  Group, 
Inc.,  Docket  No.  C-3348;  Service 
Corporation  International,  Docket  No. 


C-3372;  and  Ser\ice  Corporation 
International,  Docket  No.  C-3440.  Like 
the  order  issued  in  Docket  No.  9071, 
these  three  orders  require  SCI  to  notify 
the  FTC  of  funeral  home  acquisitions  by 
SQ.  The  petition  was  placed  on  the 
public  record  on  February  3,  1994. 

Donald  S.  Clark, 

Secretary 

jFR  Doc.  94-3270  Filed  2-10-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

[GN«2186] 

Chronic  Fatigue  Syndrome  Interagency 
Coordinating  Committee;  Public 
Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health,  DHHS. 

SUMMARY:  The  Office  of  the  Assistant 
Secretary  for  Health  will  hold  a  meeting 
of  the  DHHS  Chronic  Fatigue  Syndrome 
Interagency  Coordinating  Committee  on 
March  1,  1994.  It  will  be  chaired  by  the 
Assistant  Secretary  for  Health.  The  main 
item  for  discussion  will  be  the  FY  1993 
Report  to  Congress  and  Action  Plan. 
Interested  parties  should  call  the  contact 
person  for  more  information. 

TIME  AND  DATE:  2:30  to  4  p.m.,  March  1. 
1994. 

PLACE:  Hubert  Humphrey  Building, 
room  729G,  200  Independence  Avenue. 
SW.,  Washington,  DC. 

STATUS:  Open  to  the  public,  limited  only 
by  space  available. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Brian  W.J.  Mahy.  Co-Chair,  Chronic 
Fatigue  Syndrome  Interagency 
Committee,  Centers  for  Disease  Control, 
1600  Clifton  Road  NE.,  Atlanta,  GA 
30333.  Telephone  (404)  639-3574,  FAX 
(404) 639-3163. 

Dated;  February  3. 1994. 
Philip  R.  Lee, 

Assistant  Secretary  for  Health. 

|FR  Doc.  94-3178  Filed  2-10-94;  8.45  iun| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-84-1917:  FR-3350-N-70] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTJON:  Notice. 

SUMMARY:  This  Notice  announces  that 
the  Notice  identifying  unutilized, 
underutilized,  excess,  and  surplus 
Federal  property  reviewed  by  HUD  for 
suitability  for  possible  use  to  assist  the 
homeless,  normally  published  each 
Friday,  will  be  published  on  Monday, 
February  14.    ^ 

EFFECTIVE  DATE:  February  11, 1994. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identify-ing  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  These  notices  are 
normally  published  each  Friday. 
Today's  notice  is  for  the  purpose  of 
announcing  that  this  week's  notice, 
which  will  contain  the  annual  report  of 
properties  for  1993,  will  be  published 
on  Monday,  February  14, 1994.  The 
Department  will  resume  the  normal 
Friday  publishing  schedule  on  Friday, 
February  18, 1994. 

Dated:  February  9,  1994. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  94-3392  Filed  2-10-94;  8;45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-e20-41 10-01] 

Legal  Description  for  the  Lechuguilia 
Cave  Protection  Area;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice. 

SUMMARY:  On  December  2, 1993,  Public 
Law  (PL)  103-169,  the  Lechuguilia  Cave 
Protection  Act  of  1993  was  signed  into 
law.  Section  3(c)  of  Public  Law  103-169 
requires  the  Secretary  of  the  Interior  to 
publish  in  the  Federal  Register  a  notice 
containing  a  legal  description  of  the 
Area.  This  notice  contains  that  legal 
description. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Incardine,  BLM,  New  Mexico 
State  Office,  505-438-7458. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  3(c)  of  Public  Law  103-169 
the  following  described  lands  within  the 
Lechuguilia  Cave  Protection  Area  are 
withdrawn  from  all  forms  of  entry, 
appropriation,  or  disposal  under  the 
United  States  mining  laws;  and  from 
disposition  under  all  laws  pertaining  to 
mineral  and  geothermal  leasing,  and  all 
amendments  thereto: 

New  Mexico  Principal  Meridian 

T.  24  S..  R.  23  E., 

Sec.  25. 
T.  24  S..  R  24E.. 

Sec.  14.  SV2: 

Sec.  15,  SV2; 

Sec.  19.  lots  1  to  4.  inclusive,  NEV«. 
EV2WV2,  and  (SEV4  minerals  only, 
private  surface); 

Sec.  20,  mV'ANEV*.  WViNfWv*.  SE'A  and 
(SWV*  minerals  only,  private  surface); 

Sec.  21,  EV2,  SV2NWV4.  and  SW'A; 

Sec.  22.  23.  and  24; 

Sec.  30,  lots  1  to  4,  inclusive,  E'/i,  and 
EV2WV2. 
T.  24  S..  R.  25  E.. 

Sec.  19.  lots  1,  2.  NVjNE'A,  and  EViNWV*; 

Sec.  20.  NWV4NW'/.  and  NV2SV2; 

Sec.  21.  lots  1  to  4,  inclusive,  NE'ANE'A. 
S'/^NEV4,  and  N'/iSE'/.. 

The  area  described  contains  6,270.80  acres, 
more  or  less,  in  Eddy  Ckjunty,  New  Mexico. 

Dated:  February  3, 1994. 
William  C  Calkins, 
Acting  State  Director. 
[FR  Doc.  94-3260  Filed  2-10-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-«5  (Sut>-No.  479X)] 

CSX  Transportation,  Inc.; 
At>andonment  Exemption;  in  Putnam 
and  Owen  Counties,  IN 

CSX  Transportation,  Inc.  (CSXT),  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F— Exempt 
Abandonments  to  abandon 
approximately  13.1  miles  of  rail  line 
between  milepost  Q-190.0,  at 
Cloverdale,  and  milepost  Q-203.1,  at 
Gosport,  in  Putnam  and  Owen  Counties, 
IN. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  on  the 
line  has  been  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  CoUrt  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental),  49  CFR 
1105.8  (historic  requirement),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspap>er  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March 
13,  1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 


I  A  stay  will  be  routinely  issued  by  the 
Conunission  in  those  pnxeedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  parly  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Ouf-cf -Sen-ice  Boil  Lines.  5  l.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  dale  of  this  exemption. 

'  See  Exempt,  of  Fail  Abandonment— Offers  of 
Finan  Assist .  4  l.C.C.2d  164  (1987). 
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trail  use/rail  banldng  statements  under 
49  CFR  1 152.29 '  must  be  filed  by 
February  22, 1994.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
March  3, 1994,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives:  Charles  M. 
Rosenberger,  500  Water  Street.  J150, 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  have  filed  an  environmental 
report  which  addresses  the  effects  of  the 
abandonment's  effect,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  16,  1994. 
Interested  persons  may  obtain  a  copy  of 
the  ELA  from  SEA  by  writing  to  SEA 
(room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEIA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  February  7,  19S4. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proce«ding.s. 
Sidney  L.  Strickland,  Jr., 
Secretory. 
[FR  Doc.  94-3291  Filed  2-10-94:  8:45  am) 
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[Finance  Docket  No.  32414  (Sub  2)] 

Exemption;  Rail  Management  and 
Consulting  Corporation,  Et  Al. 
Corporate  Family  and  Confol 
E.xemptions;  Lakeside  Transportation, 
LLC. 

Rail  Management  and  Consultiiig 
Corporation  (RMCC).  Green  Bay 
Packaging,  Inc.  (GBP),  K.  Earl  Ehirden 
(Du.rden).  Panama  Cilv  Beach  Office 
Park,  Ltd.  (Office  Park)  and  Rail 
Partners,  L.P.  (Partners),  (coUet^ively 
owners),  all  noncarriers.  have  hied  a 
verified  notice  under  49  CFR  1180.2(d) 
to  exompt  (1)  the  merger  of  Lakeside 
Transportation  Co.  (ITC),  a  class  III  rail 
carrier,  into  Lakeside  Transportation, 


•^The  Comrr.iision  will  accept  a  late- filed  trail 
ii.^e  request  as  long  as  it  retains  jurisdiction  to  do 
so. 


L.L.C.  (Lakeside),  a  limited  liability 
company,  and  (2)  to  acquire  joint 
ownership  of  Lakeside.  The  parties 
expected  to  consummate  the 
transactions  on  or  after  January  20, 
1994. 

Duxden  and  GBP  each  own  50%  of 
RMCC.  RMCC  is  a  general  partner 
holding  a  1%  interest  in  Partners,  and 
Durden  and  GPB  are  limited  partners 
holding  49.5%  interests.  Partners  and 
RMCC  control  Office  Park.  In  addition. 
Durden,  GBP.  Partners,  and  RMCC 
jointly  control  11  other  class  III  rail 
carriers. 

LTC,  owmed  by  Durden,  is  leasing  and 
operating  about  15.3  miles  of  rail  line 
owned  by  Norfolk  &  Western  Railway 
Company  under  an  exemption  in 
Lakeside  Transportation  Co. — Lease  and 
Operation  Exemption — Lines  of  Norfolk 
and  Western  Railway  Company,  Finance 
Docket  No.  32414  (ICC  served  Dec.  17, 
1993). 

The  merger  of  LTC  into  Lakeside  is  a 
transaction  that  qualifies  for  the 
corporate  family  exemption  at  49  CFR 
1180.2(d)(3).  It  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in 
competitive  balance  wifJi  carriers 
outside  the  corporate  family. 

The  joint  acquisition  of  control 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343  under  49  CFR  1180.2(d)(2) 
because:  (1)  Lakeside  does  not  connect 
with  any  other  railroads  in  the  corporate 
family;  (2)  the  acquisition  of  control  is 
not  a  part  of  a  series  of  anticipated 
transactions  that  would  connect 
Lakeside  with  any  other  railroad  in  its 
corporate  family;  and  (3)  the  transaction 
do«s  not  involve  a  class  I  carrier. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.^^ontTol — Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time,  fhe  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  exemption's 
effectiveness.  Pleadings  must  be  filed 
wilh  the  Commission  and  ser\'ed  on: 
Patricia  E  Dietrich.  Slover  &  Loftus. 
1224  Seventeenth  Street,  NW,. 
Washington.  DC  20036. 

Deciiied:  Fcbruarv  7,  1994. 


By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc.  94-3289  Filed  2-10-94;  8:45  am] 
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[Finance  Docket  No.  32321] 

Southern  Gulf  Railway  Company; 
Construction  Exemption — Calcasieu 
Parish,  LA 

The  Southern  Gulf  Railway  Company 
(SGR)  has  petitioned  the  Interstate 
Commerce  Commission  (Commission) 
for  authority  to  construct  and  operate  a 
4.1  mile  rail  line  in  Calcasieu  Parish, 
Louisiana.  The  Commission's  Section  of 
Environmental  Analysis  (SEA)  has 
prepared  its  Environmental  Asse-ssment 
(EA)  which  concludes  that  this  proposal 
would  not  significantly  affect  the 
quality  of  the  human  env^onment  if  the 
recommended  mitigation  measures  set 
forth  in  the  EA  are  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 
impose  on  any  decision  approving  the 
proposed  construction  and  operation 
conditions  requiring  Southern  Gulf 
Railway  Company  to  implement  the 
mitigation  contained  in  the  ElA.  The  EA 
will  be  served  on  all  parties  of  record  as 
well  as  all  appropriate  Federal,  state  and 
local  officials  and  will  be  made 
available  to  the  public  upon  request. 
SEA  will  consider  any  comments 
received  in  response  to  the  EA  in 
making  its  final  recommendation  to  the 
Commission. 

Comments  (an  original  and  10  copie<;) 
and  any  questions  regarding  this 
Environmental  Assessment  should  be 
filed  with  the  Commission's  Section  of 
Envi-'onmenta!  Analysis,  Office  of 
Economic  and  Environmental  Analysis, 
room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423,  to 
the  attention  of  John  O'Connell  (202) 
927-5215.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Mr. 
O'Ccnncll.  TDD  for  the  bearing 
impaired:  (202)  927-5721. 

Date  made  available  to  ths  public:  Fubniary 
11.  1994. 
Comment  due  date;  March  14, 1994. 

By  the  Commission,  Elaine  K.  Kaiser, 
Chit  f.  Section  of  Environmental  Analysis. 
Offic'j  of  Ecrjnomic  and  Enviro.imental 
An.nlysis. 

Sidney  L.  Strickland.  Jr., 
Secrstan: 
(PR  Doc.  94-3290  Filed  2-10-94:  8:45  anil 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pufsuant 
to  the  Comprehensive  Environmental 
Response  Compensation  and  Uat>illty 
Act  and  the  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  with  section 
122(d)(2)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  42  U.S.C.  9622(d)(2).  notice 
is  hereby  given  that  on  January  20, 1994 
the  United  States  filed  a  complaint  and 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey  a 
proposed  consent  decree  in  United 
States  V.  Thiokol  Corporation,  Qvil 
Action  No.  94-320.  The  proposed 
consent  decree  involves  the  cleanup  and 
reimbursement  of  response  costs  in 
connection  with  the  Rockaway  Borough 
(NJ)  Well  Field  Superfund  Site  in 
Rockaway  BoFough,  Morris  County, 
New  Jersey.  This  settlement  is  between 
the  United  States  and  Thiokol 
Corporation. 

The  agreement  requires  Thiokol 
Corporation  to  undertake  certain 
remedial  work  relating  to  contaminated 
groundwater  at  the  Site,  as  set  forth  in 
EPA's  September  1991  Record  of 
Decision  for  the  Site.  The  settlement 
requires  Thiokol  Corporation  to  pay 
$800,000  of  EPA's  past  response  costs 
and  all  future  response  costs  incurred 
by  the  United  States  in  connection  with 
the  performance  of  this  remedial  work. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Thiokol 
Corporation,  DOJ  Ref.  #90-11-3-923. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  970  Broad  Street,  room 
502,  Newark,  New  Jersey  07102;  the 
Region  11  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York  NY  10278;  and  the  Consent 
Decree  Library,  1120  G  Street  NW..  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $121.25  (25  cents  per 


page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cniden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
|FR  Doc  94-3158  Filed  2-10-94;  8:45  am) 

BILUNO  CODE  4410-01-M 


Antitrust  Division 

United  States  v.  Alliant  Techsystems 
Inc.  and  Aerojet-General  Corporation; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §§  16(bHh),  that  a  proposed 
Final  Judgment  and  Co'  .petitive  Impact 
Statement  have  been  filed  with  the 
United  States  District  Court  for  the 
Central  District  of  Illinois  in  United 
States  V.  Alliant  Techsystems  Inc.  and 
Aerojet-General  Corporation. 

The  Complaint  of  the  United  States  in 
this  case  alleges  that  Alliant 
Techsystems  Inc.  ("Alliant")  and 
Aerojet-General  Corporation  ("Aerojet") 
have  engaged  in  a  continuing 
agreement,  combination  and  conspiracy 
to  suppress  and  eliminate  competition 
in  the  production  and  sale  of  combined 
effects  munition  ("CEM")  systems  to  the 
United  States,  in  violation  of  Section  1 
of  the  Sherman  Act.  A  CEM  system  is 
a  type  of  "cluster  bomb"  that  has  anti- 
f)ersonnel,  anti-armor,  and  incendiary 
capabilities.  CEM  systems  are  purchased 
by  the  United  States  Army  Armament, 
Munitions,  and  Chemical  Command  on 
behalf  of  the  United  States  Air  Force. 

The  proposed  Final  Judgment  would 
require  Alliant  and  Aerojet  each  to  make 
payments  of  $2,047,500  plus  interest  to 
the  United  States  as  monetary  relief  for 
the  alleged  violation.  The  proposed 
Final  Judgment  would  also  enjoin 
Alliant  and  Aerojet  from  entering  into 
any  agreement  that  has  the  purpose  or 
effect  of  eliminating  or  suppressing 
competition  between  them  in  response 
to  solicitations  by  the  United  States  of 
independent  or  comp)etitive  offers, 
quotations,  bids  or  proposals  for  the 
supply  of  CEM  systems. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  resp)onses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Gary  R.  Spartling, 
Chief,  Antitrust  Division,  U.S. 
Department  of  Justice,  450  Golden  Gate 


Avenue,  Box  36046,  San  Francisco.  CA 
94102  (telephone:  415-556-6300). 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

In  the  United  States  District  Court. 
Central  District  of  Illinois,  Rock  Island 
Division 

United  States  of  America,  Plaintiff,  v. 
Alliant  Techsystems  Inc.  and  Aerojet-General 
Corporation.  Defendants.  Filed:  January  19, 
1994.  Civ.  No.  94-1026,  Final  Judgment, 
Judge  McDade. 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  January  19,  1994. 
Plaintiff  and  defendants,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law.  Therefore,  before  any  testimony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  upon  consent  of  the  parties,  it  is 
hereby  Ordered,  Adjudged  and  Decreed, 
as  follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  to  this  Final 
Judgment.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  each  defendant  under  section  1 
of  the  Sherman  Act,  15  U.S.C.  §  1. 

n 

Definitions 

As  used  in  this  Final  Judgment: 

(A)  Alliant  means  defencfant  Alliant 
Techsystems  Inc.,  each  subsidiary  and 
division  thereof,  and  each  officer, 
director,  employee,  agent,  and  other 
person  acting  for  or  on  behalf  of  any  of 
them. 

(B)  Aerojet  means  defendant  Aerojet- 
General  Corporation,  each  subsidiary 
and  division  thereof,  including  but  not 
limited  to  Aerojet  Ordnance  Division, 
and  each  officer,  director,  employee, 
agent,  and  other  person  acting  for  or  on 
behalf  of  any  of  them. 

(C)  Combined  Effects  Munition 
("CEM")  system  means  any  unguided, 
air-delivered  cluster  bomb  of  the  1000- 
pound  class  designated  by  the  United 
States  Department  of  Defense  as  CBU- 
87.  including  but  not  limited  to  CBU- 
87/B,  CBU-87(D-2)/B,  CBU-87(T-1)/B. 
CBU-87(T-2)/B.  CBU-87(T-3)/B,  CBU- 
87A/B,  CBU-87B/B.  and  CBU-87C/B. 
Each  CEM  system  consists  of  a  cluster 
of  202  anti-armor,  anti-personnel  and 
incendiary  bomblets  that  disperse  over 
a  discrete  area  and  explode  upon 
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impact;  a  tactical  munitioqs  dispenser, 
a  proximity  sensor:  and  a  shipping  and 
storage  container. 

(D)  Teaming  arrangement  means  an 
arrangement,  as  provided  in  Subpart  9.6 
of  the  Federal  Acquisition  Regulations, 
in  which:  (a)  Two  or  morrf  companies 
form  a  partnership  or  joint  venture  to 
act  as  a  potential  prime  contractor;  or  (b) 
a  potential  prime  contractor  agrees  with 
one  or  more  other  companies  to  have 
them  act  as  its  subcontractors  under  a 
specified  Government  contract  or 
acquisition  program. 

in 

Applicability 

(A)  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendants,  to 
•ach  of  their  successors  and  assigns,  and 
to  all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

(B)  No  portion  of  this  Final  Judgment 
is  or  has  been  created  for  the  benefit  of 
any  third  party  and  nothing  herein  shall 
be  construed  to  provide  any  rights  to 
any  third  party. 

(C)  Defendants  shall  each  require,  as 
a  condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  assets  used  in  the  production  of 
CEM  systems,  whether  by  the  sale  of 
stock  or  otherwise,  that  the  acquiring 
party  or  parties  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment. 

IV 

Prohibited  Conduct 

Absent  prior  approval  of  the 
Department  of  Justice  or  this  Court. 
Alliant  and  Aerojet  are  enjoined  and 
restrained  from  adhering  to.  carrying 
out.  enforcing,  or  entering  into  any 
agreement,  contract,  combination,  or 
conspiracy,  including  but  not 
agreement,  contract,  combination,  or 
conspiracy,  including  but  not  limited  to 
any  teaming  arrangement,  the  purpose 
or  effect  of  which  is  to  eliminate  or 
suppress  competition  between  the 
defendants  in  response  to  a  request  or 
invitation  by  the  United  States,  or  any 
agency  thereof,  for  independent  offers, 
quotations,  bids  or  proposals  for  the 
supply  of  CEM  systems  issued  after  the 
date  of  entry  of  this  Final  Judgment. 
Nothing  in  this  Final  Judgment  shall 
prohibit  subcontracting  between  Alliemt 
and  Aerojet  so  long  as  the  purpose  or 
effect  is  not  to  eliminate  or  suppress  the 
aforesaid  competition. 


Payments 

(A)  Defendant  Alliant  shall  pay  to  the 
United  States  on  or  before  April  6, 1994 
the  amount  of  two  million  forty  seven 
thousand  five  hundred  dollars 
($2,047,500),  plus  interest  accruing  from 
the  date  of  entry  of  this  Final  Judgment 
at  the  rate  described  in  Section  1961, 
Title  28,  United  States  Code.  Payment 
shall  be  made  by  cashier's  check 
payable  to  the  United  States  Department 
of  Justice,  and  delivered  to  Chief,  San 
Francisco  Field  Office.  Antitrust 
Division,  Room  10-0101,  Box  36046, 
450  Golden  Gate  Avenue.  San 
Francisco.  California  94102,  or  as 
otherwise  directed  by  the  Department  of 
Justice  Antitrust  Division. 

(B)  Defendant  Aerojet  shall  pay  to  the 
United  States  on  or  before  April  6, 1994 
the  amount  of  two  million  forty  seven 
thousand  five  hundred  dollars 
($2,047,500),  plus  interest  accruing  from 
the  date  of  entry  of  this  Final  Judgment 
at  the  rate  described  in  Section  1961, 
Title  28,  United  States  Code.  Payments 
shall  be  made  by  cashier's  check 
payable  to  the  United  States  Department 
of  Justice,  and  delivered  to  Chief.  San 
Francisco  Field  Office.  Antitrual 
Division.  Room  lO-OlOl.  Box  36046, 
450  Golden  Gate  Avenue,  San 
Francisco,  California  94102,  or  as 
otherwise  directed  by  the  Department  of 
Justice  Antitrust  Division. 

VI 

Compliance  Program 

(A)  Each  defendant  is  ordered  to 
maintain  an  antitrust  compliance 
program  that  shall  include: 

(1)  Distributing,  within  sixty  (60)  days 
from  the  entry  of  this  Final  Judgment,  a 
copy  of  this  Final  Judgment  to  all 
officers  and  to  the  employees  who: 

(a)  Have  responsibility  for  certifying 
the  independence  of  price 
determinations  for,  or 

(b)  Have  principal  responsibility  for 
recommending,  approving,  or 
disapproving,  any  offer,  quotation,  bid 
or  proposal  to  the  United  States,  or  any 
agency  thereof,  for  the  supply  of  CEM 
systems; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer  or  employee  who  succeeds  to  a 
position  described  in  Section  VI(A)(1); 

(3)  Briefing  annually  those  persons 
designated  in  Section  VI(A)(1)  on  the 
meaning  and  requirements  of  this  Final 
Judgment  and  the  antitrust  laws  and 
advising  them  that  the  defendant's  legal 
advisors  are  available  to  confer  with 
them  regarding  compliance  with  the 
Final  Judgment  and  the  antitrust  laws; 


(4)  Obtaining  from  each  officer  or 
employee  designated  in  Section  V1(A)(1) 
an  annual  written  certification  that  he  or 
she: 

(a)  Has  read,  understands,  and  agrees 
to  abide  by  the  terms  of  this  Final 
Judgment;  and 

(b)  Has  been  advised  and  understands 
that  his  or  her  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court;  and 

(5)  Maintaining  a  record  of  recipients 
to  whom  the  Final  Judgment  has  been 
distributed  and  from  whom  the 
certification  in  Section  VI{A)(4)  has 
been  obtained. 

(B)  For  ten  (10)  years  after  the  entry 
of  this  Final  Judgment,  on  or  before  its 
anniversary  date,  each  defendant  shall 
file  with  the  plaintiff  a  statement  as  to 
the  fact  and  manner  of  its  compliance 
with  the  provisions  of  Section  V1(A). 

vn 

Plaintiff  Access 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant,  be 
permitted,  subject  to  any  legally 
recognized  privilege: 

(1)  Access  during  that  defendant's 
office  hours  to  Inspect  and  copy  all 
records  and  documents  in  its  possession 
or  under  its  control  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  To  interview  that  defendant's 
officers,  employees,  trustees,  or  agents, 
who  may  have  counsel  present, 
regarding  such  matters.  The  interviews 
shall  be  subject  to  the  defendant's 
reasonable  convenience  and  without 
restraint  or  interference  from  any 
defendant. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  any  defendant 
shall  submit  such  written  reports,  under 
oath  if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  VII  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 


with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

vra 

Further  Elements  of  Final  Judgment 

(A)  This  Final  Judgment  shall  expire 
fen  (10)  years  from  the  date  of  its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construed  this  Final  Judgment,  to 
modify  or  terminate  any  of  its 
provisions,  to  enforce  comphance,  and 
to  punish  violations  of  its  provisions. 

(C)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

Stipulation  Re  Entry  of  Final  Judgment 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  i>arties  thereto,  and  venue  of 
this  action  is  proper  in  the  Central 
District  of  Illinois; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  Sled  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  Defendants 
and  by  filing  that  notice  with  the  Court; 

3.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  {>ending  its  entry,  and  shall, 
from  the  date  of  the  filing  of  this 
Stipulation,  comply  with  all  terms  and 
provisions  thereof  as  though  the  same 
were  in  full  force  and  effect  as  an  order 
of  the  Court; 

4.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  January  19. 1994. 

For  Plaintiff  United  States  of  America: 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Robert  E.  Utan, 
Mark  C  Schechter, 
Gary  R.  Spratling, 
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Attorneys,  U.S.  Department  of  Justice. 

Antitrust  Division. 

Gerard  Brest, 

Asst  U.S.  Attorney. 

Howard  J.  Parker, 

Steven  C  Holtzman, 

James  E.  Figenshaw, 

Attorneys,  U.S.  Department  of  Justice, 

Antitrust  Division,  450  Golden  Gate  Avenue, 

Box  36046,  Room  10-0101,  San  Francisco, 

California  94102,  (415)  446-6300. 

For  Defendant  AUiant  Techsystems  Inc. 
Howrey  &  Simon, 

By  Raymond  A.  Jacobsen,  Jr., 
A  Member  of  the  Firm,  1299  Pennsylvania 
Ave.,  NW.,  Washington,  D.C.  20004-2402. 

For  Defendant  Aerojet-General  Corporation 
Jones,  Day,  Reavis  &  Pogue, 

By  

A  Member  of  the  Firm,  Metropolitan  Square, 
1450  G  Street,  N.W..  Washington.  DC. 
20005-2088. 

Pot  Defendant  AUiant  Techsystems  Inc 
Howrey  &  Simon. 

By   

A  Member  of  the  Firm,  1299  Pennsylvania 
Ave.,  ^rW.,  Washington,  DC 20004-2402. 

For  Defendant  Aerojet-General  Corporation 
Jones,  Day,  Reavis  &  Pogue, 

By  Joe  Sims, 

A  Member  of  the  Firm,  Metropolitan  Square, 
1450  G  Street,  NW.,  Washington,  DC.  20005- 
2088. 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  January  19, 1994. 
Plaintiff  and  defendants,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law.  Therefore,  before  any  testimony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  consent  of  the  jjarties,  it  is 
hereby  Ordered,  adjudged  and  decreed, 
as  follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  to  this  Final 
Judgment.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  each  defendant  under  Section  1 
of  the  Sherman  Act.  15  U.S.C.  §  1. 

II 

Definitions 

As  used  in  this  Final  Judgment: 
(A)  "A/7/ant"  means  aefendant  Alliant 
Techsystems  Inc.,  each  subsidiary  and 
division  thereof,  and  each  officer, 
director,  employee,  agent,  and  other 
person  acting  for  or  on  behalf  of  any  of 
them. 


(B)  "Aerojet"  means  defendant 
Aerojet-General  Corporation,  each 
subsidiary  and  division  thereof, 
including  but  not  limited  to  Aerojet 
Ordnance  Division,  and  each  officer, 
director,  employee,  agent,  and  other 
person  acting  for  or  on  behalf  of  any  of 
them. 

(C)  "Combined  Effects  Munition 
("CEM")  system" means  any  unguided, 
air-delivered  cluster  bomb  of  the  1000- 
pound  class  designated  by  the  United 
States  Department  of  Defense  as  CBU- 
87,  including  but  not  limited  to  CBU- 
87/B,  CBU-87(D-2)/B,  CBU-87(T-1)/B. 
CBU-87(T-2)/B,  CBU-87(T-3)/B,  CBU- 
87A/B,  CBU-87B/B,  and  CBU-87C/B. 
Each  CEM  system  consists  of  a  cluster 
of  202  anti-armor,  anti-personnel  and 
incendiary  bomblets  that  disperse  over 
a  discrete  area  and  explode  upon 
impact;  a  tactical  munitions  dispenser; 
a  proximity  senor;  and  a  shipping  and 
storage  container. 

(D)  'Teamj/igorra/ieement"  means  an 
arrangement,  as  provided  in  Subpart  9.6 
of  the  Federal  Acquisition  Regulations, 
in  which:  (a)  Two  or  more  companies 
form  a  partnership  or  joint  venture  to 
act  as  a  potential  prime  contractor;  or  (b) 
a  potential  prime  contractor  agrees  with 
one  or  more  other  companies  to  have 
them  act  as  its  subcontractors  under  a 
specified  Government  contract  or 
acquisition  program. 

m 

Applicability 

(A)  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendants,  to 
each  of  their  successors  and  assigns,  and 
to  all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

(B)  No  portion  of  this  Final  Judgment 
is  or  has  been  created  for  the  benefit  of 
any  third  party  and  nothing  herein  shall 
be  construed  to  provide  any  rights  to 
any  third  party. 

(C)  Defendants  shall  each  require,  as 
a  condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  assets  used  in  the  production  of 
CEM  systems,  whether  o\  the  sale  of 
stock  or  otherwise,  that  the  acquiring 
party  or  parties  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment. 

IV 

Prohibited  Conduct 

Absent  prior  approval  of  the 
Department  of  Justice  or  this  Court, 
Alliant  and  Aerojet  are  enjoined  and 
restrained  from  adhering  to,  carrying 
out,  enforcing,  or  entering  into  any 
agreement,  contract,  combination,  or 
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conspiracy,  including  but  not  limited  to 
any  teaming  arrangement,  the  purpose 
or  effect  of  which  is  to  eliminate  or 
suppress  competition  between  the 
defendants  in  response  to  a  request  or 
invitation  by  the  United  States,  or  any 
agency  thereof,  for  independent  oHiers, 
quotations,  bids  or  proposals  for  the 
supply  of  CEM  systems  issued  after  the 
date  of  entry  of  this  Final  Judgment. 
Nothing  in  this  Final  Judgment  shall 
prohibit  subcontracting  between  Alliant 
and  Aerojet  so  long  as  the  purpose  or 
e^ect  is  not  to  eliminated  or  suppress 
the  aforesaid  competition. 


Payments 

(A)  Defendant  Alliant  shall  pay  to  the 
United  States  on  or  before  April  6. 1994 
the  amount  of  Two  Million  Forty  Seven 
Thousand  Five  Hundred  Dollars 
($2,047,500).  plus  interest  accruing  from 
the  date  of  entry  of  this  Final  Judgment 
at  the  rate  described  in  Section  1961, 
Title  28,  United  States  Code.  Payment 
shall  be  made  by  cashier's  check 
payable  to  the  United  States  Department 
of  Justice,  and  delivered  to  Chief,  San 
Francisco  Field  Office,  Antitrust 
Division.  Room  10-0101,  Box  36046, 
450  Golden  Gate  Avenue,  San 
Francisco,  California  94102,  or  as 
otherwise  directed  by  the  Department  of 
Justice  Antitrust  Division. 

(B)  Defendant  Aerojet  shall  pay  to  the 
United  States  on  or  before  April  6, 1994 
the  amount  of  Two  Million  Forty  Seven 
Thousand  Five  Hundred  Dollars 
($2,047,500),  plus  interest  accruing  from 
the  date  of  entry  of  this  Final  Judgment 
at  the  rate  described  in  Section  1961, 
Title  28,  United  States  Code.  Payment 
shall  be  made  by  cashier's  check 
payable  to  the  United  States  Department 
of  Justice,  and  delivered  to  Chief,  San 
Francisco  Field  Office,  Antitrust 
Division,  Room  10-0101.  Box  36046, 
450  Golden  Gate  Avenue,  San 
Francisco,  California  94102,  or  as 
otherwise  directed  by  the  Department  of 
Justice  Antitrust  Division. 

VI 

Compliance  Program 

(A)  Each  defendant  is  ordered  to 
maintain  an  antitrust  compliance 
program  that  shall  include: 

(1)  Distributing,  within  sixty  (60)  days 
from  the  entry  of  this  Final  Judgment,  a 
copy  of  this  Final  Judgment  to  all 
officers  and  to  the  employees  who: 

(a)  Have  responsibility  for  certifying 
the  independence  of  price 
determinations  for,  or 

(b)  Have  principal  responsibility  for 
recommending,  approving,  or 
disapproving,  any  offer,  quotation,  bid 


or  proposal  to  the  United  States,  or  any 
agency  thereof,  for  the  supply  of  CEM 
systems; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer  or  employee  who  succeeds  to  a 
position  described  in  Section  VI(A)(1); 

(3)  Briefing  annually  those  persons 
designated  in  Section  VI(A)(1)  on  the 
meaning  and  requirements  of  this  Final 
Judgment  and  the  antitrust  laws  and 
advising  them  that  the  defendant's  legal 
advisers  are  available  to  confer  with 
them  regarding  compliance  with  the 
Final  Judgment  and  the  antitrust  laws; 

(4)  Obtaining  from  each  officer  or 
employee  designated  in  Section  VI(A)(l) 
an  annual  written  certification  that  he  or 
she: 

(a)  Has  read,  understands,  and  agrees 
to  abide  by  the  terms  of  this  Final 
Judgment;  and 

(b)  has  been  advised  and  understands 
that  his  or  her  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  criminal  contMDpt  of 
court;  and 

(5)  Maintaining  a  record  of  recipients 
to  whom  the  Final  Judgment  has  been 
distributed  and  from  whom  the 
certification  in  Section  VI(A)(4)  has 
been  obtained. 

(B)  For  ten  (10)  years  after  the  entry 
of  this  Final  Judgment,  on  or  before  its 
anniversary  date,  each  defendant  shall 
file  with  the  plaintiff  a  statement  as  to 
the  fact  and  manner  of  its  compliance 
with  the  provisions  of  Section  VI(A). 

VII 

Plaintiff  Access 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant,  be 
permitted,  subject  to  any  legally 
recognized  privilege: 

(1)  Access  during  that  defendant's 
office  hours  to  inspect  and  copy  all 
records  and  dociiments  in  its  possession 
or  under  its  control  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  To  interview  that  defendant's 
officers,  employees,  trustees,  or  agents, 
who  may  have  counsel  present, 
regarding  such  matters.  The  interviews 
shall  be  subject  to  the  defendant's 
reasonable  convenience  and  without 
restraint  or  interference  from  any 
defendant. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  any  defendant 


shall  submit  such  written  reports,  under 
oath  if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  V^  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

vra 

Further  Elements  of  Final  Judgment 

(A)  This  Final  Judgment  shall  expire 
ten  (10)  years  from  the  ate  of  its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

(C)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h),  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  that  is  being  simultaneously 
lodged  with  the  consent  of  Alliant 
Techsystems  Inc.  ("Alliant")  and 
Aerojet-General  Corporation  ("Aerojet") 
in  this  civil  antitrust  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  January  19,  1994,  the  United 
States  filed  a  civil  antitrust  complaint 
alleging  that  Alliant  and  Aerojet  entered 
into  a  teaming  arrangement  suppressing 
and  eliminating  competition  between 
them  in  violation  of  Section  1  of  the 
Sherman  Act.  15  U.S.C  §  1.  The 
Complaint  seeks  both  monetary  and 
equitable  relief. 

The  Complaint  alleges  that  beginning 
in  or  about  August  1992,  the  defendants 
have  engaged  in  a  continuing 
agreement,  combination  and  conspiracy 
to  suppress  and  eliminate  competition 
in  the  production  and  sale  to  the  United 
States  of  Combined  Effects  Munition 
("CEM")  systems,  which  are  a  type  of 
cluster  bomb.  In  response  to  a  formal 
Government  solicitation  for  competitive 
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proposals  in  1992  for  the  supply  of  such 
CEM  systems,  the  defendants,  instead  of 
submitting  independent  competitive 
proposals  as  requested,  entered  into  a 
teaming  arrangement,  the  purpose  and 
effect  of  which  was  (a)  to  eliminate 
competitive  bidding  between  them,  and 
(b)  to  divide  between  them,  as  equally 
as  possible,  the  production,  revenue, 
and  profit  from  the  anticipated 
procurement. 

Under  the  arrangement,  Alliant  was  to 
act  as  prime  contractor,  and  Aerojet,  in 
consideration  of  its  not  submitting  a 
competitive  bid,  would  receive  from 
Alliant  a  subcontract  for  certain 
designated  components  of  CEM  systems. 
The  effect  of  the  arrangement  was  to 
reduce  the  number  of  bidders  from  two 
to  one  on  the  1992  procurement  and  to 
substantially  raise  the  price  of  the  single 
offer  that  defendants  submitted.  By  its 
terms,  the  arrangement  was  also  to 
apply  to  future  procurements  beyond 
the  1992  solicitation  of  CEM  systems. 

The  Complaint  seeks  a  payment  of 
money  as  relief  in  connection  with  the 
1992  procurement  and  an  injunction 
prohibiting  the  continuation  of  this  or 
any  similar  arrangement  on  future 
competitive  procxirements  of  CEM 
systems  by  the  United  States. 

On  January  19, 1994,  the  United 
States,  Alliant  and  Aerojet  filed  a 
Stipulation  in  which  they  consented  to 
the  entry  of  the  proposed  Final 
Judgment  requiring  them  to  make 
payments  to  the  United  States  and 
prohibiting  certain  conduct.  The 
defendants  will  also  be  required  to 
institute  a  compliance  program  to 
ensure  that  they  do  not  continue  or 
renew  the  teaming  arrangement  or 
engage  in  any  other  agreement,  contract, 
combination,  or  conspiracy  having  a 
similar  purpose  of  effect  in  response  to 
requests  or  invitations  by  the  United 
States  or  any  United  States  agency  for 
competitive  offers,  quotations,  bids  or 
proposals.  Additionally,  the  proposed 
Final  Judgment  requires  that  Alliant  and 
Aerojet  file  annual  reports  with  the 
Government  certifying  that  each  has 
complied  with  Section  VI  of  the  Final 
Judgment.  The  proposed  Final  Judgment 
will  provide  the  relief  the  United  States 
seeks  in  the  Complaint. 

The  United  States  and  the  defendants 
have  stipulated  that  the  Court  may  enter 
the  proposed  Final  Judgment  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
§  16,  provided  the  United  States  has  not 
withdrawn  its  consent.  The  proposed 
Final  Judgment  provides  that  its  entry 
does  not  constitute  any  evidence  against 
or  admission  by  any  party  with  respect 
to  any  issue  of  fact  or  law. 


Entry  of  the  proposed  Final  Judgment 
will  terminate  the  action  against  Alliant 
and  Aerojet,  except  that  the  Court  will 
retain  jurisdiction  over  the  matter  for 
further  proceedings  that  may  be 
required  to  interpret,  enforce,  or  modify 
the  Final  Judgment,  or  to  punish 
violations  of  any  of  its  provisions. 

II 

Description  of  the  Practices  Involved  in 
the  Alleged  Violations 

A.  Industry  Background 

The  relevant  product  is  a  CEM 
system.  A  CEM  system  is  a  type  of 
"cluster  bomb."  The  CEM  system  is 
technologically  the  most  modem  cluster 
bomb  in  current  production  for  the 
United  States  military.  However,  it  is 
not  a  "smart"  bomb.  The  main  bomb 
body  contains  a  cluster  of 
approximately  200  bomblets  that  spread 
out  in  mid-air  after  the  bomb  is  dropped 
from  aircraft.  The  bomblets,  which  nave 
anti-personnel,  anti-armor,  and 
incendiary  capabilities,  explode  on 
impact.  The  United  States  Air  Force 
used  the  CEM  system  extensively  in 
Operation  Desert  Storm. 

Aerojet  initially  developed  the  CEM 
system  for  the  Air  Force  under  contracts 
awarded  in  1974  and  1979.  The  Air 
Force  awarded  the  first  production 
contract  to  Aerojet  in  1983. 

In  the  mid-1980's,  the  Air  Force 
adopted  a  CEM  procurement  strategy 
that  called  for  having  a  second  source 
for  CEM  production,  in  addition  to 
Aerojet.  The  dual  source  approach  was 
designed  to  secure  the  benefits  of 
competition  for  future  procurement  and 
to  expand  the  CEM  industrial  base.  The 
Air  Force  awarded  a  second-source 
contract  to  Honeywell.  Inc.  The  division 
of  Honeywell  responsible  for  production 
of  CEM  systems  was  later  spun  off  as 
Alliant. 

In  operation,  the  procurement  strategy 
contemplated  an  award  of  some 
quantity  of  CEM  systems  to  each  of  the 
two  competitors  each  year.  The  low 
bidder  received  the  larger  production 
award.  The  relative  quantities  awarded 
were  determined  by  a  formula  that  took 
into  account  the  magnitude  of  the 
difference  in  the  prices  of  the  two  bids. 
The  strategy  permitted  a  winner-take-all 
award,  sometimes  called  a  "competitive 
downselect,"  to  the  low  bidder  in  the 
final  year  of  the  program.  Such  a 
competitive  downselect  would 
maximize  cost  savings  to  the 
Government  when  two  producers  were 
no  longer  necessary. 

Since  1987.  all  the  requirements  of 
the  United  States  military  for  CEM 
systems  have  been  procured  by  the 
United  States  Army  Armament, 


Munitions  and  Chemical  Command 
("AMCCOM")  in  Rock  Island,  Illinois. 
This  procurement  has  been  pursuant  to 
AMCCOM's  mission  as  the  Department 
of  Defense  ("DOD")  Single  Manager  for 
Conventional  Ammimition.  AMCCOM 
has  continued  the  dual-source 
procurement  strategy  initiated  by  the 
Air  Force. 

B.  Illegal  Teaming  Arrangement  To 
Eliminate  Competition,  Raise  Price,  and 
Divide  Production 

After  separate  negotiated  awards  to 
Aerojet  and  Alliant's  predecessor 
(Honeywell)  in  1985,  the  Air  Force  and 
then  AMCCOM  annually  solicited 
independent  and  competitive  proposals 
from  the  two  sources,  Alliant  (including 
its  predecessor)  and  Aerojet.  Through 
1991,  Alliant  and  Aerojet  each  annually 
submitted  and  certified  the 
independence  of  competitive  offers. 
From  1985  through  1991,  the 
Department  of  Defense  acquired 
approximately  51.75  billion  in  CEM 
systems  from  the  two  defense 
contractors. 

During  the  period  of  competitive 
procurement,  the  price  the  Government 
paid  for  CEM  systems  declined 
significantly.  From  1986  to  1989.  the 
price  declined  an  average  of  20%  each 
year.  A  competitive  downselect  in  1990 
resulted  in  the  lowest  price  ever.  In 
1991.  following  renewal  of  the  program 
to  replenish  inventories  depleted  by 
Operation  desert  Storm.  AMCCOM 
returned  to  the  dual-source  award 
strategy.  The  1991  prices  were 
somewhat  higher  than  in  1990. 

In  the  summer  of  1992,  there  was  a 
second  competitive  solicitation  to 
replenish  inventories  depleted  by 
Operation  Desert  Storm.  In  response, 
instead  of  submitting  separate  offers,  as 
they  had  in  each  of  the  previous  six 
years,  Alliant  and  Aerojet  entered  into 
a  teaming  arrangement  to  submit  only  a 
single  offer.  Under  the  written  teaming 
arrangement,  Alliant  was  to  act  as  the 
prime  contractor  and  Aerojet  as  a 
subcontractor.  The  production  of  CEM 
systems  was  to  be  divided  equally 
between  the  two  companies,  with  each 
supplying  certain  designated 
components  of  the  system.  Under  the 
arrangement.  Aerojet  was  not  to  submit 
a  bid  as  a  prime  contractor. 
Accordingly,  there  would  be  no 
competition  between  the  only  two 
companies  qualified  to  provide  CEM 
systems  to  the  United  States.  The 
teaming  arrangement  was  to  apply  to  all 
U.S.  procurement  of  CEM  systems,  for 
1992  and  beyond.  Although  there  was 
no  1993  procurement  of  CEM  systems, 
at  this  point  it  app>ears  that  there  will  be 
a  1994  procurement. 
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The  Govemnient  did  not  approve  or 
accept  the  teaming  arrangement.  Upon 
receipt  of  the  single  offer,  at  a  price 
significantly  higher  than  in  the  past. 
AM(XOM  did  not  make  an  award  at  a 
firm,  fixed  price,  as  originally 
contemplated.  Rather,  AMCCOM 
awarded  production  as  an 
"undefinitized  contract  action."  This 
form  of  award  accepted  the  bid  price  as 
a  ceiling  only,  with  AMCCOM  retaining 
the  right  to  negotiate  the  price 
downward,  and,  if  necessary,  mal(.e  a 
unilateral  price  determination.  Under 
the  Federal  Acquisition  Regulations, 
any  unilateral  price  determination  is 
subject  to  contractor  recourse  to  a 
claims  process  intended  to  ensure 
establishment  of  a  "fair  and  reasonable" 
price.  The  award  as  an  undefinitized 
contract  action  was  justified  by  an 
urgent,  documented  national  security 
need  for  uninterrupted  CEM  production. 
Continuous  production  was  urgently 
needed  to  keep  the  GEM  industrial  base 
"warm"  and  to  avoid  significant  costs  of 
start-up  that  would  be  required  in  the 
event  of  a  production  interruption. 

By  two  other  steps,  AMCCOM 
formally  made  clear  that  it  did  not 
approve  or  accept  the  teaming 
arrangement.  First,  in  the  notice  of 
contract  award  to  Alliant.  AMCCOM 
expressly  stated  that  the  award  did  not 
constitute  acceptance  or  approval  of  the 
teaming  arrangement.  Second, 
AMCCOM.  through  the  Army's  Office  of 
General  Counsel,  referred  the  matter  to 
the  Dep>artment  of  Justice  for 
investigation  of  the  teaming 
arrangement  as  a  possible  antitrust 
violation. 

Although  Alliant  and  Aerojet 
disclosed  their  intention  to  enter  into  a 
teaming  arrangement  in  advance  to 
AMCCOM.  this  disclosure  did  not 
create,  and  could  not  have  created, 
antitrust  immunity  for  the  teaming 
arrangement.  Department  of  Defense 
personnel  are  not  authorized,  and  it  is 
not  their  role  imder  the  Federal 
Acquisition  Regulations  or  applicable 
case  law,  to  give  antitrust  clearance  to 
teaming  arrangements. 

The  teaming  arrangement  had  the 
effect  of  raising  the  price  of  the  single 
offer  for  1992  CEM  production  that  the 
team  presented  to  AMCCOM.  The 
teaming  arrangement  also  had  the  effect 
of  increasing,  above  historical  levels,  the 
costs  and  profits  that  the  prime 
contractor  claimed  as  fair  and 
reasonable  under  the  undefinitized 
contract  action. 


m 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is  part 
of  a  broader  settlement  that  has  two 
aspects.  One  aspect  is  a  net  savings  of 
about  $12  million  from  the  price  the 
Alliant/ Aerojet  team  originally  offered 
in  response  to  AMCCOM's  solicitation 
of  competitive  proposals  for  the  1992 
CEM  procurement.  The  $12  million  in 
savings  will  be  realized  as  follows:  First, 
the  defendants  will  make  payments  of 
about  $4  million  to  the  United  States 
under  the  proposed  Final  Judgment. 
Second,  as  settlement  of  the 
undefinitized  contract  action  for  the 
1992  CEM  procurement.  AMCCOM  will 
pay  Alliant.  the  prime  contractor,  about 
58  million  less  than  the  team's  bid 
price. 

The  second  aspect  of  the  broader 
settlement  is  the  prohibited  conduct  in 
the  proposed  Final  Judgment.  This 
injunctive  language  is  intended  to 
ensxire  that  Alliant  and  Aerojet  not 
continue  or  renew  their  teaming 
arrangement  for  future  prociu^ments  of 
CEM  systems  in  which  the  United  States 
solicits  competition. 

The  Dep>artment  of  Justice  believes 
that  the  proposed  Final  Judgment 
combined  with  the  negotiated  reduction 
of  the  contract  price  contains  provisions 
sufficient  to  remedy  the  effects  of  the 
teaming  arrangement  on  the  1992  CEM 
procurement  and  to  prevent  further 
violations  by  Alliant  and  Aerojet  of  the 
type  alleged  in  the  Compliant. 

A.  Financial  Terms 

Section  V  of  the  proposed  Final 
Judgment  would  require  Alliant  and 
Aerojet  to  make  payments  to  the  United 
States,  debvered  to  the  Antitrust 
Division  of  the  Dep)artment  of  Justice, 
which  will,  in  turn,  forward  these 
receipts  to  the  appropriate  military 
account  for  CEM  system  procurement. 
Each  defendant  is  to  pay  $2.0475 
million  plus  interest  from  the  date  of 
entry  of  the  Final  Judgment;  the 
combined  total  payments  will  be  $4,095 
million,  plus  interest.  These  payments 
by  Alliant  and  Aerojet  are  intended  to 
be  refunds  to  the  appropriations  of  the 
United  States  for  CEM  procurement. 

The  broader  settiement  also  includes 
agreement  on  a  contract  price  of 
$125,775  million  for  tiie  1992  CEM 
procurement.  This  price  constitutes 
about  an  $8  million  reduction  from  the 
team's  original  bid  price  of 
approximately  $133.7  million  in 
September  1992.  This  $8  million  price 
reduction  is  not  part  of  the  proposed 
Final  Judgment,  but  is  to  be  formalized 
in  a  separate  contract  modification 


agreement  between  AMCCOM  and 
Alliant.  Upon  execution  of  the  formal 
contract  modification,  which  is  planned 
contemporaneously  with  the  parties* 
agreement  to  the  proposed  Final 
Judgment,  the  relevant  portions  of  the 
modification  will  be  lodged  with  the 
Court  to  be  available  for  public 
inspection. 

The  net  price  paid  by  the  Government 
for  the  1992  CEM  procurement  under 
the  settlement  will  be  $121.68  million— 
the  $125,775  million  negotiated  contract 
price  minus  the  $4,095  million  refund 
paid  directly  to  the  United  States. 

The  actual  amount  that  the  low  bidder 
would  have  proposed  to  AMCCOM  for 
the  1992  CEM  procurement  in  the 
absence  of  the  teaming  arrangement  is 
not  readily  provable.  The  net  price  of 
$121.68  milhon  that  the  Government  is 
to  pay  imder  this  settlement  is  the  best 
approximation  that  can  be  made  of  what 
competition  would  have  produced.  The 
$12  million  price  decrease  represents 
about  10%  of  the  final  price  of  $121.68 
million.  For  comparison,  the  Sentencing 
Guidelines  for  criminal  violations  of 
Section  1  of  the  Sherman  Act  estimate 
that  the  average  gain  from  price  fixing 
is  10%  of  the  selling  price.  United 
States  Sentencing  Commission. 
Guidelines  hdcnual,  §  2R1.1,  comment, 
n.  3  (Nov.  1992). 

B.  Prohibited  Conduct 

Section  IV  of  the  proposed  Final 
Judgment  would  enjoin  future  teaming 
between  Alliant  and  Aerojet  to  supply 
CEM  systems  to  the  United  States, 
unless  the  Justice  Department  or  the 
Court  approves  the  teaming  in  advance. 
This  explicit  prior  approval  requirement 
is  intended  as  a  remedial  measure  to 
assure  that  neither  Alliant  nor  Aerojet 
misuse  teaming  arrangements  to 
suppress  competition. 

Toe  prior  approval  requirement  in  the 
proposed  Pinal  Judgment  will 
emphasize  to  the  defense  community 
generally  that  the  Federal  Acquisition 
Regulations  do  not  confer  antitrust 
immunity.  Subpart  9.602  of  the  Federal 
Acquisition  Regulations  states  the 
general  policy  that  the  Govenunent 
recognizes  the  integrity  and  validity  of 
teaming  arrangements,  if  disclosed  in 
advance;  however.  Subpart  9.604 
explicitly  provides  that  the  general 
policy  does  not  confer  antitrust 
immunity  on  teaming  arrangements.  It  is 
the  responsibility  of  the  Justice 
Department,  and  not  other  components 
of  the  Executive  Branch,  to  make 
statements  of  federal  enforcement 
intention  with  regard  to  possible 
violations  of  Section  1  of  the  Sherman 
Act  The  Antitrust  Division  of  the 
Department  of  Justice  has  a  Business 
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Review  procedure  in  place  that  is 
available,  when  the  requirements  of  the 
procedure  are  met,  to  provide 
statements  of  enforcement  intention 
with  regard  to  proposed  business 
conduct. 

The  proposed  Final  Judgment  would 
not  limit  the  flexibility  of  the 
Department  of  Defense  in  procuring 
CEM  systems.  The  Defense  Department 
retains  all  the  CEM  acquisition  options 
provided  by  the  Federal  Acquisition 
Regulations.  The  prohibition  in  the 
Final  Judgment  on  teaming  relates  only 
to  those  CEM  acquisitions  for  which  the 
procurement  office  has  determined  that 
it  is  appropriate  to  solicit  competition.  ' 

By  prohibiting  further  CEM  teaming, 
the  proposed  Final  Judgment  would 
enable  the  competitive  procurement 
process  to  resume.  Where  procurement 
through  competition  is  an  available  and 
practical  option,  it  allows  the 
Government  to  avoid  the  administrative 
expense  of  negotiating  prices  and  to 
efficiently  obtain  price  and  quality 
benefits.  In  the  absence  of  competition, 
AMCCOM  must  attempt  to  negotiate  a 
fair  and  reasonable  price.  These 
negotiations  can  be  time-consuming  and 
costly  to  the  Government,  costing 
hundreds  of  thousands  of  dollars  each 
year. 

The  proposed  Final  Judgment  also 
would  permit  subcontracting  between 
Alliant  and  Aerojet,  so  long  as  the 
purpose  or  effect  of  the  subcontracting 
is  not  to  eliminate  or  suppress 
competition  in  the  supply  of  CEM 
systems  to  the  United  States.  In  some 
instances  such  subcontracting  may  be 
the  most  efficient  way  of  supplying 
particular  CEM  system  components  to 
the  Government.  Accordingly, 
permitting  such  subcontracting  could 
reduce  the  United  States'  CEM 
procurement  costs. 

C.  Compliance  Program  and 
Certification 

In  addition  to  the  prohibitions 
contained  in  Section  IV  of  the  Proposed 
Final  Judgment,  Alliant  and  Aerojet 
each  would  be  required  to  implement  an 
antitrust  compliance  program.  As  part  of 
the  program,  each  defendant  would 
distribute  copies  of  the  Final  Judgment 
to  all  officers  of  that  defendant,  to  the 
employees  who  are  responsible  for 
executing  Certificates  of  Independent 
Price  Determination  for  CEM  system 
procurement,  and  to  those  employees 
who  are  principally  involved  in 
determining  the  company's  bid  for  such 
procurements.  These  p)ersons  would  be 
required  to  annually  certify  that  they 
understand  and  agree  to  abide  by  the 
terms  of  the  Final  Judgment. 


D.  Applicability  to  Successors  and 
Assigns 

Section  III  of  the  proposed  Final 
Judgment  makes  the  Final  Judgment 
applicable  to  the  successor  and  assigns 
of  each  defendant.  Each  defendant  must 
require,  as  a  condition  of  the  sale  of  its 
assets  used  in  the  production  of  CEM 
systems,  that  the  buyer  agree  to  be 
bound  by  the  provisions  of  the  Final 
Judgment.  At  the  time  of  lodging  of  the 
proposed  Final  Judgment  with  the 
Court,  the  United  States  was  aware  that 
a  sale  to  Olin  Corporation  by  Aerojet  of 
its  CEM  production  assets  in  Downey 
and  Chico,  California  had  been 
discussed.  The  Stipulation  Re  Entry  of 
Final  Judgment,  which  the  parties  have 
lodged  with  the  Court,  provides  that 
Alliant  and  Aerojet,  ft-om  the  time  of 
filing  of  the  Stipulation,  shall  comply 
with  the  terms  of  the  proposed  Final 
Judgment  as  if  these  terms  had  been 
ordered  by  the  Court.  Section  III  of  the 
proposed  Final  Judgment,  which 
addresses  successors  and  assigns  and 
the  sale  of  CEM  assets,  in  combination 
with  this  provision  of  the  Stipulation,  is 
intended  to  ensure  that  before  Aerojet 
consummates  any  sale  of  its  CEM 
business,  it  requires  the  purchaser  to 
agree  to  be  bound  by  the  provisions  of 
the  proposed  Final  Judgment. 

E.  Effect  of  the  Proposed  Final  Judgment 
on  Competition 

The  relief  in  the  proposed  Final 
Judgment  is  designed  to  prevent  Alliant 
and  Aerojet  from  continuing  or 
renewing  their  teaming  conduct  that  has 
suppressed  and  restrained  competition 
in  the  supply  of  CEM  systems.  It  is  also 
intended  to  remedy  the  price  impact  of 
the  teaming  arrangement  on  the  1992 
CEM  procurement.  The  Department  of 
Justice  believes  that  the  proposed  Final 
Judgment  contains  sufficient  provisions 
to  prevent  further  violations  by  Alliant 
and  Aerojet  and,  in  combination  with 
the  negotiated  reduction  in  the  contract 
price  for  the  1992  CEM  procurement,  to 
remedy  the  price  impact  of  the  teaming 
on  the  1992  procurement. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  such  actions. 
Under  the  provisions  of  Section  5(a)  of 


the  Claylon  Act.  15  U.S.C  §  16(a}.  the 
Final  Judgment  has  no  prima  facie  effect 
in  any  subsequent  lawsuits  that  may  be 
brought  against  any  defendant  in  this 
matter. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act.  any 
person  believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  wTitten  comments  to  Gary  R. 
Spratling,  Chief.  Antitrust  Division,  U.S. 
Department  of  Justice,  450  Golden  Gate 
Avenue,  Box  36046,  San  Francisco,  CA 
94102,  within  the  60-day  period 
provided  by  the  Act.  These  comments, 
and  the  Department's  responses,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  entry.  In  addition,  the  proposed 
Final  Judgment  provides  that  the  Court 
retains  jurisdiction  over  this  action,  and 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation  or 
enforcement  of  the  Final  Judgment. 

VI 

Alternatives  to  the  Proposed  Final 
Judgment 

As  an  alternative  to  the  proposed 
Final  Judgment,  the  Department  of 
Justice  could  have  recommended  that 
AMCCOM  attempt  to  negotiate  a  lower 
contract  price  for  the  1992  CEM 
procurement  pursuant  to  the 
undefinitized  contract  action.  Such  a 
form  of  settlement,  avoiding  payments 
explicitly  as  relief  for  an  antitrust 
violation,  could  have  minimized 
publicity  adverse  to  Alliant  and  Aerojet 
about  the  price  impact  of  their  illegal 
conduct.  In  the  view  of  the  Department 
of  Justice,  such  a  form  of  reUef,  in  the 
absence  of  very  significant  public 
financial  benefits,  is  unwarranted  and 
contrary  to  the  public  interest  in  general 
deterrence  that  is  served  by  the  form  of 
settlement  used. 

Another  alternative  to  the  proposed 
Final  Judgment  would  be  a  full  trial  of 
the  case  against  Alliant  and  Aerojet.  In 
the  view  of  the  Department  of  Justice, 
such  a  trial  would  involve  substantial 
cost  to  the  United  States  and  is  not 
warranted  because  the  proposed  Final 
Judgment  provides  relief  that  will 
remedy  the  violations  of  the  Sherman 
Act  alleged  in  the  United  States" 
Complaint. 
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Determinative  Materials  and  Documents 

A  copy  of  the  relevant  portions  of  the 
contract  modification  that  embodies  the 
negotiated  price  reduction  for  the  1992 
CEM  procurement  shall  be  lodged  with 
the  Court  to  be  made  available  to  the 
public. 

No  other  materials  and  documents  of 
the  t>'pe  described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
ISU.S.C  §  16(b).  were  used  in 
formulating  the  proposed  Final 
Judgment. 

Dated:  )aiiuary  19, 1994. 

Respectfully  submitted, 
Howard  J.  Parker. 
Steven  C  Holtzman. 
lames  E.  Figeashaw, 
Antitrust  Division.  U.S.  Department  of 
Justice.  450  Ck>lden  Gate  Avenue.  Box  36046. 
San  Francisco.  CA  94102. 

Certificate  of  Service 

I.  Howard  J.  Parker,  certify:  That  I  am 
a  citizen  of  the  United  States  and  am 
employed  by  the  U.S.  Department  of 
Justice,  Antitrust  Division,  at  450 
Golden  Gate  Avenue,  San  Francisco.  CA 
94102;  I  am  over  the  age  of  eighteen 
years,  and  am  not  a  party  to  the  above- 
entitled  action;  and  I  am  one  of  the 
government  attorneys  in  the  above- 
entitled  action. 

That  on  January  19.  1994, 1  sent  via 
United  States  first  class  mail  copies  of 
the  Competitive  Impact  Statement  to: 
Aerojet -General  Corporation,  c/o  C  T 

Corporation  System.  818  West 

Seventh  St..  Los  Angeles.  CA  90017. 
Alliant  Techsystems  Inc.,  c/o  C  T 

Corporation  System.  405  2nd  Ave.. 

South.  Minneapolis.  MN  55401. 

This  Certificate  is  executed  on 
January  19. 1994.  in  the  United  States. 
I  certify  under  penalty  of  perjury  that 
the  forgoing  is  true  and  correct. 
Howard  ).  Pvker. 
|FR  Doc.  94-3157  Filed  2-10-94;  8:45  am] 

BIUJNQ  COOE  4410-01-M 


Immigration  and  Naturalization  Service 

PNS  No.  1655-04] 
R1N-1115-AD68 

Immigration  and  Naturalization  Service 
Citizens'  Advisory  Panel 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Notice  of  establishment  of 
Citizens'  Advisory  Panel. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 


Committee  Act.  5  U.S.C.  app.  2  (1972). 
and  41  CFR  101-6.1001-6.1035  (1992). 
the  Commissioner.  Immigration  and 
Naturalization  Service  (INS),  with  the 
concxirrence  of  the  Attorney  General,  is 
establishing  a  Citizens*  Advisory  Panel 
(CAP)  for  the  purpose  of  providing 
recommendations  to  the  Attorney 
General  on  ways  to  reduce  the  number 
of  complaints  of  abuse  made  against 
employees  of  the  INS  and,  most 
importantly,  to  minimize  or  eliminate 
the  causes  for  those  complaints.  The 
CAP  will  also  seek  to  reduce  the 
complaints  of  impropriety  by  making 
recommendations  on  community 
policing  and  training  initiatives  for  law 
enforcement  personnel  in  order  to 
strengthen  the  relationship  between  the 
INS  and  all  members  of  the  community. 

The  CAP  is  authorized  by  the 
Attorney  General  to  (1)  accept  artd 
review  civilian  complaints  made  against 
INS  employees,  and  (2)  review  the 
systems  and  procedures  in  the  INS  for 
responding  to  such  complaints.  The 
CAP  will  also  receive  reports  and  assist 
in  the  coordination  of  local  citizens' 
advisory  committees  and  panels 
developed  by  Border  Patrol  Chief  Patrol 
Agents  and/or  Immigration  District 
Directors. 

Establishment  of  the  CAP  is  in 
response  to  recent  allegations  of  human 
rights  abuses  by  the  Border  Patrol, 
esjjecialiy  along  the  Southwest  border, 
and  to  concerns  expressed  by  private 
citizens  and  organizations  over  the  lack 
of  a  responsive,  expeditious,  and 
objective  complaint  process.  Institution 
of  this  oversight  panel  will  facilitate 
resolution  of  these  issues  as  well  as 
assist  the  INS  in  furtherance  of  its  goal 
to  build  and  maintain  a  good  working 
relationship  with  all  members  of  the 
community.  It  will  also  serve  to  enhance 
public  confidence  in  immigration  law 
enforcement  and  to  demonstrate  the  INS 
commitment  to  respecting  and 
protecting  the  human  rights  of  all 
individuals  as  guaranteed  by  the 
Constitution. 

MEMBERSHIP:  The  CAP  will  be  composed 
of  thirteen  voting  members  who  will  be 
appointed  by  the  Attorney  General.  Four 
of  these  members  shall  be  officials  from 
the  following  components  of  the 
Department  of  Justice:  Office  of  the 
Attorney  General,  the  INS.  and  the 
Community  Relations  Service.  The 
remaining  nine  members  shall  be 
private  citizens  concerned  about  civil 
rights,  human  relations,  immigration 
issues,  and  ethics  in  public  service.  In 
addition,  the  CAP  will  be  comprised  of 
two  non-voting  members  as  follows:  a 
Consulate  or  an  Embassy  oHicial, 
representing  the  Government  of  Mexico, 


who  will  serve  in  a  permanent  advisory 
capacity  to  the  CAP,  and  the  INS 
Director  of  the  Office  of  Internal  Audit 
who  will  serve  in  a  permanent  capacity 
as  the  INS  Liaison  Representative.  This 
composition  will  attain  a  fairly  balanced 
membership. 

The  CAP  will  function  solely  as  an 
advisory  body  in  compliance  with  the 
provision  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
in  accordance  with  the  provisions  of  the 
Act. 

CONTACT  person:  John  Physioc. 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW..  room  7048. 
Washington.  DC  20536.  Telephone: 
(202) 514-0078. 

Dated:  February  7, 1994. 
Doris  Meissner, 

Commissioner.  Immigration  and 

Naturalization  Service. 

|FR  Doc.  94-3255  Filed  2-10-94;  8:45  am] 

BtLLMG  CODC  4410-1»-M 


NA'TX>NAL  COMAMSSION  ON 
MANUFACTURED  HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Manufactured  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  announcements  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  101-625,  as  amended,  the  National 

Commission  on  Manufactured  Housing 

announces  a  forthcoming  meeting  of  the 

Commission. 

DATES:  March  3. 1994,  Full  Commission 

Meeting  8:30  a.m.-5  p.m.  March  4, 

1994,  Full  Commission  Meeting  8:30 

a.m.-3  p.m. 

ADDRESSES:  Holiday  Inn  Old  Town.  480 

King  Street.  Alexandria,  VA  22314. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 

The  National  Commission  on 

Manufactured  Housing,  301  N.  Fairfax 

Street,  suite  110,  Alexandria,  VA  22314 

(703)  603-0440. 

TYPE  OF  MEETINQ:  Open. 

Omnelita  R.  Pratt. 

Administrative  Officer 

IFR  Doc.  94-3272  Filed  2-10-94;  8:45  am] 

BILUNQ  COOCi 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-4492] 

American  Nuclear  Corp. 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 
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ACTION:  Notice  receipt  for  request  to 
amRnd  reclamation  schedule  at  the 
American  Nuclear  Corporation,  Gas 
Hills  Uranium  Mill.  Fremont  County. 
Wyoming. 

1.  Proposed  Action 

By  letter  dated  October  21, 1993, 
American  Nuclear  Corporation,  holder 
of  Source  Material  License  SUA-667  for 
the  Gas  Hills  uranium  mill,  requested  an 
amendment  to  License  Condition  No. 
31,  which  defines  milestones  for  site 
reclamation.  Approval  of  this  request 
would  authorize  an  extension  for  the 
date  of  completion  of  final  radon  barrier 
and  erosion  protection  placement  on 
Tailings  Pond  2. 

2.  Reason  for  Request  To  Amend 
Reclamation  Schedule 

In  accordance  with  the  Memorandum 
of  Understanding  between  EPA,  NRC, 
and  affected  Agreement  States  issued  in 
the  Federal  Register,  Volume  56,  No. 
207,  Friday.  October  25, 1991.  Proposed 
Rules,  the  attached  notice  of  Receipt  is 
being  issued  for  Source  Material  License 
SUA-667.  The  notice  acknowledges 
receipt  of  a  fequest  to  amend  the 
reclamation  schedule  for  the  Gas  Hills 
mill,  owned  by  American  Nuclear 
Corporation,  and  is  being  provided  for 
public  notice  and  comment. 

This  amendment  request  is 
subsequent  to  NRC  communication  to 
the  licensee  that  a  previous  amendment 
request  for  a  reclamation  redesign 
proposal  dated  April  16, 1992,  would 
not  be  reviewed  by  late  1992.  or  early 
1993.  As  a  consequence,  the  licensee 
believes  they  cannot  begin  authorized 
restoration  activities  in  the  time 
necessary  to  meet  current  reclamation 
milestone  dates. 

Approval  of  the  request  to  extend 
reclamation  completion  dates  would 
allow  a  1-year  extension  for  final  radon 
barrier  placement,  and  a  2-year 
extension  for  placement  of  the  erosion 
protection  cover.  The  new  dates  would 
be  December  31,  1995,  and  December 
31,  1996,  respectively.  The  licensee 
states  the  extension  of  completion  dates 
for  these  elements  of  site  reclamation 
would  not  affect  the  final  closure  date 
for  the  entire  facility.  To  avoid  any 
added  potential  risk  to  human  health  or 
the  environment  due  to  release  of 
radionuclides,  the  licensee  would 
continue  to  monitor  and  maintain  the 
interim  tailings  impoundment  cover. 

In  accordance  with  the  Memorandum 
of  Understanding  between  EPA,  NRC, 
and  aH^ected  Agreement  States  issued  in 
the  Federal  Register,  Volume  56,  No. 
207,  Friday,  October  25, 1991.  Proposed 
Rules,  the  NRC  is  publishing  the  above 


notice  of  Reciepit.  Approval  of  the 
request  will  be  based  on  determination 
there  will  be  no  harm  to  human  health 
or  the  environment,  that  reclamation 
will  be  completed  as  expeditiously  as 
practical,  and  verification  that 
rescheduling  reclamation  will  not 
impact  the  final  closure  date  for  the 
entire  facility. 

Signed  in  Denver,  Colorado  this  26th  day 
of  January  1994. 

Edward  F.  Hawkins, 

Deputy  Director,  Uranium  Recovery  Field 

Office,  Region  IV. 

[FR  Doc  94-3220  Filed  2-10-94;  8:45  am] 

BILUNQ  COOC  7SS0-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Reclearance  of  Fonn  SF 
2800 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  SF 
2800,  Application  for  Death  Benefits 
(CSRS),  is  used  to  collect  information  so 
that  OPM  can  pay  death  benefits  to  the 
survivors  of  federal  employees  and 
annuitants. 

Approximately  70,000  SF  2800  forms 
are  completed  annually.  It  takes 
approximately  30  minutes  to  complete 
the  form.  The  annual  burden  is  35,000 
hours 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
14. 1994. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Operations 
Support  Division,  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  room  3349.  Washington.  DC 
20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Ofiice 
Building.  NW.,  room  3002, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  REGAROtNQ 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey.  Chief,  Forms 
Analysis  &  Design  Section.  (202)  606- 
0623. 


U.S.  Office  of  Personnel  Management 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  94-3052  Filed  2-10-94;  8:45  am] 

BILUNQ  COOC  tSaS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33581 ;  File  No.  SR-CSE- 
93-02] 

Self-Regulatory  Organizations; 
Cincinnati  Stock  Exchange,  inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  an  Amendment  to 
CSE  Rule  11.9(a)(8)  Defining 
"Professional  Agency  Orders"  To 
Include  Futures  Commission 
Merchants  ar>d  Members  of  Contract 
Markets 

February  4, 1994. 
I.  Introduction 

On  May  24, 1993.  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19Cb)(l)  of  the  Securities  exchange  Act 
of  1934  ("Act") »  and  Rule  19b-^ 
thereunder, 2  a  proposed  rule  change  ;o 
amend  CSE  Rule  11.9(a)(8)  to  inclu  le  in 
the  definition  of  "Professional  Ager«.» 
Orders"  futures  commission  merchtu.;-. 
and  members  of  contract  markets. 
Pursuant  to  this  proposed  rule  change 
and  a  separate  agreement  reached  by  the 
CSE  and  the  Chicago  Board  of  Trade 
("CBOr"),  the  CSE  and  the  CBOT  will  - 
include  the  CSE  National  Securities 
Trading  System  ("NSTS")  order  entry 
screen  on  CBOT  BOTWS  work  station 
computers  belonging  to  joint  members 
of  the  CSE  and  CBOT.  On  February  2, 
1994,  the  CSE  submitted  Amendment 
No.  1  to  the  proposed  rule  change.' 

The  proposea  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32649  (July 
16,  1993).  58  FR  39841.  No  comments 
were  received  on  the  proposal.* 


'15U.S.C.  78s(b)(l)(1988). 

»  17  CFR  240.19b-t  (1991). 

->  See  letter  frocn  Robert  Ackernun.  CSE.  to 
Elizabeth  Prout.  Commusion.  dated  February  2, 
1994.  Ameiidment  No.  1  states  that  CSE  and  the 
CBOT  joint  members  will  not  have  accms  to  CSE 
NSTS  screens  on  BOTWS  lerminals  located  on  the 
CBOT  trading  floor,  and  clarifies  that  because  of 
this  prohibition.  CBOT  members  that  make  markets 
In  futures  on  a  stock  index  will  be  allotted  to  make 
NSTS  markets  in  stocks  that  comprise  that  index. 

*The  Commission  r>otes  that,  at  their  most  r«cent 
meetmg.  the  Intermarkel  Trading  System  ('TTS") 

Continue 


6660 


Federal  Register  /  Vol.  59.  No.  29  /  Friday,  February  11.  1994  /  Notices 


n.  Description  of  the  Proposal 

The  CSE  is  modifying  the  definition 
of  professional  agency  orders  to  include 
orders  entered  for  the  account  of  futures 
commission  merchants  and  members  of 
a  contract  market.  The  inclusion 
coincides  with  the  agreement  reached 
between  the  CSE  and  CBOT  whereby 
joint  members  will  be  able  to  include 
their  CSE  NSTS  order  entry  screen  on 
their  CBOT  BOTWS  work  station 
terminals.  The  CSE  entered  into  the 
agreement  for  the  purpose  of  reducing 
the  burden  on  joint  members  that 
multiple  terminals  and 
telecommunication  linkages  would 
impose  if  the  member  was  required  to 
maintain  separate  NSTS  and  BOTWS 
terminals.  The  agreement  provides  joint 
members  with  the  flexibility  to  choose 
to  include  the  NSTS  system  used  by  the 
CSE  within  the  CBOT's  BOTVVS  system, 
and  thus  save  desk  space  and  associated 
costs  that  would  be  present  if  two 
separate  terminals  were  required. 

The  CSE  believes  that  the  agreement 
will  provide  members  with  an  efficient 
computerized  telecommunications 
linkage  to  the  markets  where  they  are 
members.  While  joint  CSE/CBOT 
members  currently  can  enter  stock 
orders  from  the  CBOT  floor  via  phone 
or  other  telecommunication  network 
already  in  place,  the  NSTS  screen  will 
give  the  CSE  member  more  direct  access 
for  his  or  her  stock  orders. 

The  proposal,  as  amended,  states  that 
the  CSE  and  the  CBOT  agree  not  to 
allow  access  to  CSE's  NSTS  on  CBOT 
BOTWS  terminals  located  on  the  CBOT 
floor.*  As  amended,  the  proposal  also 
states  that  the  exchanges  may  pursue 
BOT\VS  on-floor  NSTS  displays  in  the 
future  after  trading  has  begun  by  joint 
members.  Amendment  No.  1  notes  that 
this  prohibition  of  NSTS  on-floor  access 
makes  moot  certain  language  in  the 
original  proposal  which  stated  that  a 
CBOT  member  that  makes  markets  in 
futures  on  a  stock  index  will  not  be 
alIowe<l  to  make  markets  in  stocks  that 
comprise  that  index  via  CSE  NSTS 
screens  located  on  the  floor  of  the 
CBOT. 


panicipanti  (i.e.,  the  American,  Boston,  Chicego. 
Cincinnati,  New  York.  Pacific,  and  Philadelphia 
Stock  Exchanges,  the  Chicago  Board  Options 
Exchanga,  and  the  National  Association  of 
Securitios  Dealers)  discussed  the  present  proposal 
pursuant  to  their  authority  under  section  B(e)(iii)  of 
the  ITs  Plan  respecting  any  filing  affecting  CSE  Rule 
1 1. 9.  The  ITS  participants  determined  that  they 
have  no  conunent  to  make  on  this  filing.  See  letter 
irom  Allan  A.  Bretzer.  Chairman.  FTS.  to  Elizabeth 
L.  Prout,  Staff  Attorney.  Commission,  dated 
November  15. 1993. 
'  See  supra  note  3. 


III.  Discussion  and  Conunission's 
Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)  and 
llA(a)(l)(C)(iii).6  Section  6(b)  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public.  Section 
llA(a)(l)(C)(iii)  states,  among  other 
things,  that  it  is  in  the  public  interest 
and  appropriate  for  the  protection  of 
investors  to  assure  the  availability  to 
brokers,  dealers,  and  investors  of 
information  with  respect  to  quotations 
for  and  transactions  in  securities. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
sections  6(b)  and  llA(a)(l)(C)(iii) 
because  joint  CSE/CBOT  members  now 
will  be  able  to  access  both  CBOT  futures 
information  and  CSE  NSTS  screens  on 
one  terminal,  thereby  using  what  should 
be  a  more  efficient  means  to  access 
market  information.  The  Commission 
notes  that  since  the  only  firms  who  will 
have  access  to  the  terminals  will  be  joint 
CSE/CBOT  members,  both  CBOT  data 
and  NSTS  screens  currently  are 
available  individually  to  those  firms. 
Thus,  the  proposal  should  merely  serve 
to  reduce  the  number  of  terminals 
required  to  retrieve  market  information 
and  execution  screens,  thereby 
enhancing  the  availability  of 
information  with  respect  to  quotations 
for  and  transactions  in  securities  to 
those  joint  members. 

The  Commission  emphasizes  that, 
while  the  proposal  should  serve  to 
provide  beneficial  efficiencies  to  joint 
CSE/'CBOT  members,  the  CSE  must 
ensure  adequate  market  surveillance  of 
the  transactions  that  are  effected  on  the 
BOTWS  NSTS  screens.  The  Commission 
notes  that  joint  securities  and 
commodities  exchange  membership, 
coupled  with  readily  available  market 
information  and  transaction  execution 
screens  may  give  rise  to  particular  types 
of  trading  patterns  that  may  require 
specially  formulated  market 
surveillance  methods.  The  Commission 
expects  the  CSE  to  act  accordingly  with 
respect  to  its  market  surveillance. 

With  respect  to  Amendment  No.  1  to 
the  proposal,  the  Commission  believes 
that  the  CSE  and  CBOT's  agreement  to 
limit  NSTS  BOTWS  access  to  off-fioor 
terminals  should  serve  generally  to 
avoid  on-floor  side-by-side  trading 


•  IS  U.S.C  7Bf(b)  and  78kl(a)(l)(C)(iii)  (1988). 


issues  that  otherwise  would  be  raised. 
The  Commission  notes,  however,  that 
the  CSE  has  only  agreed  to  a  temporary 
prohibition  of  on-floor  BOTWS  access  to 
NSTS  data.  The  Commission  is 
requiring  that,  prior  to  making  any 
NSTS  data  available  to  on-floor  CBOT 
terminals,  the  CSE  must  file  a  new 
proposed  rule  change  with  the 
Commission  so  that  side-by-side  trading 
issues  and  other  issues  that  may  arise 
can  be  addressed. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  finds  that  granting 
accelerated  approval  to  the  amendment 
is  consistent  with  the  Act,  as  the 
amendment  removes  concerns  related  to 
side-by-side  trading,  and  accelerated 
approval  is  appropriate  in  order  to  allow 
the  CSE  and  CBOT  to  begin  making  the 
NSTS  screens  available  as  soon  as 
possible.  Further,  as  originally  filed  and 
published  in  the  Federal  Register  for 
the  full  statutory  period,  the  proposal 
provided  that  BOTWS  terminals  located 
both  on  the  CBOT  floor  and  at  off-floor 
locations  would  have  received  NSTS 
screen  capabilities.  Amendment  No.  1 
provides  that  only  off-floor  terminals 
will  receive  NSTS  screens.  The 
Commission  did  not  receive  comments 
on  the  proposal  with  respect  to  either 
on-floor  or  off-floor  BOTWS  terminals. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  iefer  to  File  No.  SR-CSE-93-02 
and  should  be  submitted  March  4, 1994. 


Federal  Register  /  Vol.  59.  No.  29  /  Friday.  February  11.  1994  /  Notices 


6661 


V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  {SR-CSE-93-02) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-3194  Filed  2-10-94;  8:45  amj 

ULUNQ  COOf  WIO-OI-M 


[R6«e8S«  No.  34-33582;  FHo  No.  SR-OOD- 
94-11 

Se<f-Regulatory  Organizations; 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Amendment  to 
the  Options  Disclosure  Document 

February  4.  1994. 

On  February  2, 1994.  the  Options 
Clearing  Corporation  ("OCC").  in 
conjunction  with  the  American  Stock 
Exchange,  Inc..  the  Chicago  Board 
Options  Exchange.  Inc..  the  New  York  • 
Stock  Exchange,  Inc.,  the  Pacific  Stock 
Exchange,  Inc.,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX").  and  the 
National  Association  of  Securities 
Dealers.  Inc.  submitted  amended  copies 
of  an  options  disclosure  document 
("ODD")  to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Rule  9b-l »  of  the  Securities 
Exchange  Act  of  1934  ("Act"). 

Rule  9t>-l  requires  that  the  ODD 
contain  information  concerning,  among 
other  matters,  the  mechanics  of  buying, 
writing,  and  exercising  standardized 
options,  and  the  risks  of  trading  the 
options.  In  addition.  Rule  9b-l 
prohibits  a  broker  or  dealer  from 
accepting  a  customer's  options  order,  or 
approving  a  customer's  account  for 
trading,  unless  the  broker  furnishes  the 
customer  with  an  ODD. 

The  amended  disclosure  document 
reflects  recent  changes  in  the  options 
markets.  Among  other  things,  the 
amended  ODD  provides  for  disclosure 
to  accommodate  the  PHLX's  proposal  to 
trade  cash/spot  foreign  currency 
options,  which  has  been  submitted 
separately  to  the  Commission  for  its 
review  pursuant  to  Section  19(b)  of  the 


Act.2  The  Commission  has  reviewed  the 
discussion  of  cash/spot  foreign  currency 
options  and  finds  that  it  complies  with 
Rule  9b-l.  In  conjunction  with  the 
ODD's  general  discussion  of  foreign 
currency  options,  the  Commission 
believes  that  the  additional  information 
regarding  cash/spot  foreign  currency 
options  is  sufficient  to  describe  the 
special  characteristics  and  risks  of  those 
products.  3 

In  addition,  the  amended  disclosure 
document  incorporates  discussions  of 
capped-style  index  options.  Flexible 
Exchange  Options  ("FLEX  Options"), 
and  cross-rate  foreign  currency  options, 
which  have  been  described  in 
supplements  to  the  ODD  that  were 
approved  previously  by  the 
Commission.* 

The  revised  ODD,  which  emphasizes 
that  the  document  should  be  read  in  its 
entirety,  contains  chapters  describing 
various  options  products  and  a  separate 
chapter  discussing  the  risks  of  options 
holders  and  writers,  as  well  as  the 
special  risks  associated  with  index 
options,  debt  options,  foreign  currency 
options,  and  FLEX  options.  The 
chapters  discussing  individual  products 
refer  readers  to  other  sections  of  the 
ODD  for  discussions  of  the  risks 
associated  with  those  products. 

The  amended  disclosure  document 
also  discusses  generally  the  risks 
associated  with  new  options  products. 
Specifically,  the  revised  ODD  notes  that 
new  types  of  options  and  new  strategies 
are  being  developed  and  that  some  of 
the  risks  associated  with  new  products 
and  strategies  will  not  become  apparent 
until  there  has  been  significant 
experience  in  trading  and  using  them. 

Rule  9b-l  provides  that  an  options 
market  must  file  five  copies  of  an 
amended  options  disclosure  dociunent 
with  the  Commission  at  least  30  days 
prior  to  the  date  definitive  copies  are 
furnished  to  customers  unless  the 
Commission  determines  otherwise, 
having  due  regard  to  the  adequacy  of  the 
information  disclosed  and  the 
protection  of  investors.  This  provision  is 
intended  to  permit  the  Commission 


'  15  V.S.C.  78s(b)(2)  (1988). 
•17  CFR  20O.3O-3(a)(12)  (1991). 
•  17  CFR  240.96-1  (1993). 


'  See  Securities  Exchange  Act  Release  No.  32685 
(Julv  28.  1993).  58  FR  41529  (File  No.  SR-PHLX- 
93-10). 

J  Pursuant  to  Rule  9b-l,  the  amended  ODD  must 
be  provided  to  investors  in  cash/spot  foreign 
currency  options  before  their  accounts  are  approved 
for  transactions  in  cash/spot  foreign  currency 
options  or  their  orders  for  cash/spot  foreign 
currency  options  are  accepted. 

<  See  Securities  Exchange  Act  Release  Nos.  31919 
(February  24,  1993),  58  FR  12286  (order  approving 
File  No.  'ODD-93-1)  (FLEX  Options);  29850 
(October  23.  1993).  56  FR  55704  (order  approving 
File  No.  ODD-91-3)  (capped-style  options):  and 
29780  (October  2, 1991).  56  FR  51247  (order 
approving  File  No.  ODD-91-2)  (cross-rate  foreign 
currency  options). 


either  to  accelerate  or  extend  the  time 
period  definitive  copies  of  a  disclosure 
document  may  be  distributed  to  the 
public. 

The  Commission  has  reviewed  the 
amended  disclosure  dtxument  and 
finds  that  it  is  consistent  with  the 
protection  of  investors  and  in  the  public 
interest  to  allow  the  distribution  of  the 
disclosure  document  as  of  February  28, 
1994. 

It  Is  Therefore  Ordered,  Pursuant  to 
Rule  9b-l  under  the  Act » that  the 
proposed  rule  change  (SR-ODD-94-1) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-3250  Filed  2-10-94;  8:45  amJ 

BILUNG  CODE  WKMM-M 

[Rel.  No.  IC-20056:  812-8642) 

MetLife  Portfolios.  Inc.,  et  al.; 
Application 

February  4. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  MetLife  Portfolios,  Inc. 
("MetLife  Portfolios");  MetLife — State 
Street  Equity  Trust.  MetLife — State 
Street  Financial  Trust,  MetLife — State 
Street  Income  Trust,  MetLife — State 
Street  Money  Market  Trust.  MetLife — 
State  Street  Tax-Exempt  Trust.  State 
Street  Capital  Trust,  State  Street 
Exchange  Trust,  State  Street  Fund  for 
Foundations  and  EndowTnents,  State 
Street  Growth  Trust,  State  Street  Master 
Investment  Trust,  and  State  Street 
Research  Securities  Trust  (the  "Trusts"); 
GFM  International  Investors  Limited. 
State  Street  Research  Investment 
Services.  Inc..  and  State  Street  Research 
&  Management  Company. 
RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  for  an 
exemption  from  sections  2(a)(32). 
2(a)(35).  18(f),  18(g).  18(i).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  under  section 
6(c)  to  amend  a  prior  order  (the  '■Prior 
Order") '  that  permits  the  Trusts  to  issue 


•'15LJ.S.C78s(b)(2)(1982). 

•  17  CFR  200.3O-3ia)(39)  (19931. 

>  MelLife^State  Street  Equity  Trust,  «  al.. 
Investment  Company  Act  Release  Nos.  19227  ()<sn. 
22. 1993)  (notice)  and  19268  (Feb.  17,  1993)  (order). 
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multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities,  assess  a  contingent  deferred 
sales  charge  ("CDSC")  on  certain 
redemptions  of  shares,  and  waive  the 
CDSC  in  certain  cases. 
FIUNC  DATE:  The  application  was  filed 
on  October  18, 1993  and  amended  on 
January  14,  1994.  Counsel,  on  behalf  of 
the  applicants,  has  agreed  to  file  a 
further  amendment  during  the  notice 
period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28,  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
MetLife  Portfolios,  Inc.  and  GFM 
International  Investors  Limited,  One 
Madison  Avenue,  New  York,  New  York 
10010.  All  other  applicants.  One 
Financial  Center,  Boston,  Massachusetts 
02111-2609. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7207,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summar>'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
public  Reference  Branch. 

Applicant's  Representations 

1.  The  Trusts  and  Metlife  Portfolios, 
Inc.  are  open-end  management 
investment  companies  registered  under 
the  Act.  Each  of  the  Trusts  is  organized 
as  a  Massachusetts  business  trust. 
Metlife  Portfolios,  Inc.  is  organized  as  a 
Maryland  corporation.  The  Trusts  and 
Metlife  Portfolios  are  each  series 
companies,  with  each  series  being 
referred  to  herein  as  a  Series.  State 
Street  Research  Investment  Services  acts 
as  the  distributor  with  respect  to  all  of 
the  applicant  investment  companies 


other  than  State  Street  Fund  for 
Foundations  and  Endowments.  State 
Street  Research  Investment  Services  also 
acts  as  investment  adviser  to  the  two 
Series  offered  by  Metlife  Portfolios. 
GFM  International  Investors  Limited 
acts  as  sub-adviser  to  the  Series  of 
Metlife  Portfolios.  State  Street  Research 
and  Management  acts  as  investment 
adviser  to  the  other  Series. 

2.  The  Prior  Order  authorized  the 
Trusts  and  other  investment  companies 
that  become  a  part  of  the  same  "group 
of  investment  companies."  as  defined  in 
rule  lla-3  under  the  Act.  any  future 
portfolio  series  of  the  Trusts,  and  certain 
future  investment  companies  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities,  to  assess  CDSC  on  certain 
redemptions  of  shares,  and  to  waive  the 
CDSC  in  certain  cases.  Applicants  seek 
to  amend  the  Prior  Order  to:  (a)  Add 
Metlife  Portfolios  and  GFM 
International  Investors  Limited  as 
applicants;  (b)  provide  for  separate 
prospectuses  and  sales  literature 
relating  to  certain  classes  of  the  Series 
offered  solely  to  institutional  investors; 
(c)  permit  the  waiver  of  any  CDSC  on 
redemptions  of  shares  by  Metropolitan 
Life  Insurance  Company,  State  Street 
Research  &  Management  Company,  and 
State  Street  Research  Investment 
Services.  Inc.;  and  (d)  permit  certain 
exchanges  not  provided  for  by  the  Prior 
Order. 

3.  Metlife  Portfolios  presently  may  not 
rely  on  the  Prior  Order.  Metlife 
Portfolios  was  in  existence  at  the  time 
the  application  for  the  Prior  Order  was 
filed  and  thus  does  not  fall  within  the 
category  of  "future  funds"  permitted  to 
rely  on  the  Prior  Order.  Metlife 
Portfolios  also  is  not  part  of  the  same 
"group  of  investment  companies"  as  the 
Trusts. 

4.  Applicants  propose  to  offer  Class  C 
shares  (as  defineid  in  the  notice  of  the 
application  for  the  Prior  Order)  of  the 
Series  and  any  other  classes  of  shares 
that  may  be  created  in  the  future  and 
offered  to  institutional  investors 
(collectively.  "Institutional  Shares") 
pursuant  to  separate  prospectuses 
providing  only  limited  disclosure  about 
each  other  class  of  shares  of  the  Series. 
Institutional  Shares  will  be  offered  only 
to  the  following  six  categories  of 
investors:  (a)  Unaffiliated  benefit  plans 
such  as  qualified  retirement  plans,  other 
than  individual  retirement  accounts  and 
self-employed  retirement  plans,  with 
total  assets  in  excess  of  $10  million  or 
such  other  amounts  as  the  Series  may 
establish  and  with  such  other 
characteristics  as  the  Series  may 
establish;  (b)  tax-exempt  retirement 
plans  of  State  Street  Research  & 


Management  Company  and  its  affiliates, 
including  the  retirement  plans  of  State 
Street  Research  &  Management 
Company's  affiliated  brokers;  (c)  unit 
investment  trusts  ("UITs"}  sponsored  by 
State  Street  Research  &  Management 
Company  or  its  affiliates;  (d)  banks  and 
insurance  companies  purchasing  for 
their  own  accounts;  (e)  investment 
companies  not  affiliated  with  State 
Street  Research  &  Management 
Company;  and  (f)  endowrment  funds  of 
non-pront  organizations  with  total 
assets  in  excess  of  $10  million  or  such 
other  amounts  as  the  Series  may 
establish. 

5.  The  unaffiliated  benefit  plans  in 
category  (a)  will  have  a  separate  trustee 
for  the  plan  who  is  vested  with 
investment  discretion  as  to  plan  assets. 
The  plan  beneficiaries  will  have  limited 
ability  to  access  their  plan  investments 
without  incurring  adverse  tax 
consequences.  The  assets  of  the  tax- 
exempt  retirement  plans  in  category  (b) 
will  be  held  in  trust  by  a  trustee,  and  the 
employees  who  participate  in  such 
plans  will  have  limited  pre-retirement 
access  to  their  plan  investments.  The 
UITs  in  category  (c)  will,  under  current 
regulations,  require  a  separate  order  of 
exemption  pursuant  to  section  6(c)  in 
order  to  invest  in  shares  of  the  Series. 

In  addition,  the  UTTs  will  invest  in  fixed 
pools  of  securities,  which  will  include 
Institutional  Shares  of  the  Series  but 
will  also  include  other  securities.  The 
investors  in  categories  (d).  (e),  and  (f) 
will  not  be  affiliated  persons  or 
affiliated  persons  of  affiliated  persons  of 
State  Street  Research  &  Management 
Company  and  State  Street  Research 
Investment  Services.  Inc. 

6.  The  definitions  of  institutional  and 
non-institutional  investors  will  be 
applied  to  assure  that  the  two  groups 
will  not  overlap.  Applicants  may  choose 
not  to  make  a  particular  class  of 
Institutional  Shares  available  to  one  or 
more  categories  of  institutional 
investors.  If  no  class  of  Institutional 
Shares  is  made  available  to  a  particular 
category  of  institutional  investor, 
institutional  investors  in  this  category 
will  be  jjermitted  to  purchase  non- 
institutional  shares.  No  institutional 
investor  that  is  eligible  to  invest  in  any 
class  of  Institutional  Shares,  however, 
will  be  permitted  by  applicants  to  invest 
in  any  class  of  non-institutional  shares. 

7.  In  addition  to  the  waiver  categories 
provided  for  in  the  Prior  Order.  , 
applicants  also  propose  to  waive  the 
CDSC  permitted  under  the  Prior  Order 
in  connection  will  all  redemptions  of 
shares  subject  to  a  CDSC  by 
Metropolitan  Life  Insurance  Company, 
State  Street  Research  &  Management 
Company,  and  State  Street  Research 
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Investment  Services,  Inc.  These  entities 
invest  in  all  or  some  of  the  classes 
essentially  to  provide  start-up  capital. 
With  respect  to  purchases  by  these 
entities,  no  significant  marketing  or 
selling  expenses  are  incurred,  and  the 
other  shareholders  of  the  Series  would 
not  be  adversely  affected  by  the 
proposed  ODSC  waiver. 

8.  The  application  for  the  Prior  Order 
provides  that  each  share  of  a  particular 
class  will  be  exchanged  only  for  shares 
of  the  same  available  class  of  another 
Series.  Applicants  propose  to  permit 
each  class  of  shares  generally  to  be 
exchanged  for  shares  of  e  class  with 
similar  characteristics  in  another  Series. 
Applicants  also  propose  to  permit 
shares  of  any  class  of  a  Series  to  be 
exchanged  for  shares  of  certain  money 
market  funds.  All  such  exchanges  will 
comply  with  rule  lla-3,  including  the 
requirement  that  shares  can  be 
exchanged  only  between  Series  that  are 
within  the  same  "group  of  investment 
companies"  as  denned  in  rule  lla-3. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  an  exemption  from 
sections  18(g),  18(f)(1),  and  18(i)  of  the 
Act  to  the  extent  the  multiple  class 
arrangement  may  result  in  a  senior 
security,  as  defmed  by  section  18(g),  the 
issuance  and  sale  of  which  would  be 
prohibited  by  section  18(f)(1),  and  to  the 
extent  the  allocation  of  voting  rights 
under  the  multiple  class  arrangement 
may  violate  the  provisions  of  section 
18(i).  Applicants  assert  that  the  multiple 
class  arrangement  does  not  raise  any  of 
the  legislative  concerns  that  section  18 
of  the  Act  was  designed  to  ameliorate. 
The  proposal  does  not  involve 
borrowings  and  does  not  affect  the 
Funds'  existing  assets  or  reserves.  Each 
class  of  shares  will  be  redeemable  at  all 
time.  No  class  of  shares  will  have 
distribution  or  liquidation  preferences 
to  particular  assets  and  no  class  will  be 
protected  by  any  reserve  or  other 
account.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds  since  all  such  shares  will 
participate  pro  rata  in  all  of  a  Fund's 
income  and  expenses  with  the 
exception  of  the  differing  Class 
Expenses. 

2.  Applicants  state  that  owners  of 
each  class  of  shares  may  be  relieved  of 
a  portion  of  the  Gxed  costs  normally 
associated  with  investing  in  mutual 
funds  because  such  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  they  would  be 
otherwise. 

3.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
relating  to  the  rule  12b-l  plans  is 


equitable  and  would  not  discriminate 
against  any  group  of  shareholders.  With 
respect  to  any  class  in  a  Fund,  the  rights 
and  privileges  of  the  shares  in  such 
class  would  be  identical. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Series  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
classes  of  shares  of  the  same  Series  will 
relate  solely  to:  (a)  The  impact  of  the 
disproportionate  payments  made  under 
the  12b-l  plan,  any  incremental 
expenses  which  the  board  of  directors  of 
Metlife  Portfolios  or  the  board  of 
trustees  of  each  Trust,  including  a 
majority  of  the  independent  directors  or 
trustees,  determines  should  be  allocated 
or  charged  on  a  class  basis,  which 
expenses  are  limited  to  transfer  agency 
fees,  printing  and  postage  expenses 
relating  to  preparing  and  distributing 
materials  to  shareholders  and  investors 
(such  as  shareholder  reports, 
prospectuses  and  proxies),  blue  sky  and 
SEC  registration  expenses, 
administrative  and  support  personnel 
salaries  and  expenses,  litigation  or  other 
legal  expenses  relating  to  solely  the 
class,  and  directors'  or  trustees'  fees 
incurred  as  a  result  of  issues  relating 
solely  to  one  class  (together  with  fees 
payable  pursuant  to  12b-l  plans,  "Class 
Expenses"),  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  or  charged 
to  one  class  which  shall  be  approved  by 
the  SEC  pursuant  to  an  amended  order; 
(b)  the  fact  that  the  classes  will  vote 
separately  with  respect  to  a  Series'  rule 
12b-l  distribution  plan  and  shareholder 
services  plan,  except  as  provided  in 
condition  16  below;  (c)  the  different 
exchange  privileges  of  the  classes  of 
shares;  (d)  the  fact  that  only  certain 
classes  will  have  a  conversion  feature; 
and  (e)  the  designation  of  each  class  of 
shares  of  a  Series. 

2.  The  directors  of  Metlife  Portfolios 
and  the  trustees  of  each  Trust,  including 
a  majority  of  the  independent  directors 
or  trustees,  have  approved  the  offering 
of  different  classes  of  shares  (the  "Multi- 
Class  System").  The  minutes  of  the 
meetings  of  the  directors  of  Metlife 
Portfolios  and  the  trustees  of  each  Trust 
regarding  the  deliberations  of  the 
directors  and  trustees  with  respect  to 
the  approvals  necessary  to  implement 
the  Multi-Class  System  will  reflect  in 
detail  the  reasons  for  the  directors'  or 
trustees'  determination  that  the 
proposed  Multi-Class  System  is  in  the 


best  interests  of  Metlife  Portfolios  and 
each  Trust  and  their  shareholders. 

3.  The  initial  determination  of  the 
Class  Exp>enses  that  will  be  allocated  or 
charged  to  a  particular  class  and  any 
subsequent  changes  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
board  of  directors  of  Metlife  Portfolios 
and  board  of  trustees  of  each  Trust 
including  a  majority  of  the  directors  or 
trustees  who  are  not  interested  persons 
of  the  Trust  or  Metlife  Portfolios.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Series  to  meet  Class 
Expenses  shall  provide  to  the  board  of 
directors  or  the  board  of  trustees,  and 
the  directors  or  trustees  shall  review,  at 
least  quarterly,  a  written  report  of  the 
amounts  of  such  expenses  and  the 
purposes  for  which  such  expenditures 
were  made. 

4.  On  an  ongoing  basis,  the  directors 
of  Metlife  Portfolios  and  the  trustees  of 
each  Trust,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Series  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  directors  or 
trustees,  including  a  majority  of  the 
independent  directors  or  trustees,  will 
take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
investment  adviser  and  the  distributor 
of  each  series  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  directors  or  trustees.  If 
a  conflict  arises,  the  investment  adviser 
and  the  distributor  at  their  own  cost  will 
take  such  steps  as  are  necessary  to 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
mant^ement  investment  company. 

5.  The  directors  or  trustees  will 
receive  quarterly  and  annual  statements 
concerning  the  amounts  expended 
under  the  12b-l  plans  and  related 
agreements  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  not  be 
presented  to  the  directors  or  trustees  to 
justify  any  fee  attributable  to  that  class. 
The  statement,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  or  trustees  in 
the  exercise  of  their  fiduciary  duties. 

6.  Dividends  paid  by  each  Series  with 
respect  to  a  class  of  shares  of  a  Series 
will  be  calculated  in  the  same  manner. 
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at  the  same  time,  on  the  same  day.  and 
will  in  the  same  amount  as  dividends 
paid  by  the  Series  with  respect  to  each 
other  class  of  shares  in  the  same  Series, 
except  that  each  particular  class  will 
bear  exclusively  its  own  Class  Expenses. 

7.  The  methodology  and  proceaures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  applicants,  which  has  been  provided 
to  the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render,  at  least  annually,  a  report  to  the 
Series  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  Bled 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act  and  the  work  papers 
of  the  Expert  with  respect  to  such 
reports,  following  request  by  Metlife 
Portfolios  or  any  Trust,  which  Metlife 
Portfolios  or  the  Trust  agrees  to  provide, 
will  be  available  for  inspection  by  the 
SEC  stafT  upon  written  request  by  a 
senior  member  of  the  Division  of 
Investment  Management  limited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrator  or  Associate  or 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Piirpose"  report  on  the  "Design  of  a 
System"  as  defined  and  described  in 
Statement  of  Auditing  Standards  No.  44 
of  the  American  Institute  of  Certified 
Public  Accountants  ("AICPA").  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA.  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividend  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 


7  above  and  will  be  concurred  with  by 
the  Expert  or  an  appropriate  substitute 
Expert  on  an  on-going  basis  at  least 
annually  in  the  on-going  reports  referred 
to  in  that  condition.  Applicants  will 
take  immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  on-going 
reports. 

9.  Each  prospectus  pursuant  to  which 
one  or  more  classes  of  a  Series  are 
offered  will  include  a  statement  to  the 
effect  that  a  salesperson  or  any  other 
person  entitled  to  receive  compensation 
tor  selling  or  servicing  the  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  class  in  the  same  Series. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  Metlife  Portfolios  and 
trustees  of  each  Trust  with  respect  to  the 
Multi -Class  System  will  be  set  forth  in 
guidelines  to  be  furnished  to  the 
directors  and  trustees. 

11.  The  Series  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  other  than 
Institutional  Shares  in  every  prospectus, 
regardless  of  whether  all  classes  are 
offered  through  each  prospectus. 
Institutional  Shares  may  be  offered 
pursuant  to  a  separate  prosp)ectus.  The 
prospectus  for  Institutional  Shares  will 
disclose  the  existence  of  a  Series'  other 
classes,  and  the  prospectus  for  the 
Series'  other  classes  will  disclose  the 
existence  of  Institutional  Shares  and 
will  identify  the  person  eligible  to 
purchase  Institutional  Shares.  The 
Series  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Series  as  a  whole 
generally  and  not  on  a  p>er  class  basis. 
Each  Series'  per  share  data,  however, 
will  be  prepared  on  a  p>er  class  basis 
with  respect  to  all  classes  of  shares  of 
such  Series.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares  except 
Institutional  Shares.  Advertising 
materials  reflecting  the  expenses  or 
performance  data  for  Institutional 
Shares  may  be  available  only  to  those 
persons  eligible  to  purchase 
Institutional  Shares.  The  information 


provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Series'  net  asset  value  and  public 
offering  price  vrill  present  each  class  of 
shares,  except  Institutional  Shares, 
separately. 

12.  In  administering  the  CDSC, 
applicants  will  comply  with  proposed 
rule  6c-10  under  the  Act,  as  such  rule 
is  currently  proposed  and  as  it  may  be 
re-proposed,  adopted,  or  amended. 

13.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  SEC  approval, 
authorization  of  or  acquiescence  in  any 
particular  level  of  payments  that 
applicants  may  make  pursuant  to  their 
12b-l  plan  in  reliance  on  this 
exemptive  order. 

14.  The  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
a  Series  to  agree  to  conform  to  such 
standards.  Such  compliance  standards 
will  require  that  all  investors  eligible  to 
purchase  Institutional  Shares  be  sold 
only  Institutional  Shares,  and  vice- 
versa. 

15.  Any  class  of  shares  ("Purchase 
Class")  with  a  conversion  feature  will 
convert  into  another  class  of  shares 
("Target  Class ■*)  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  IV,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  a  Series  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Qass  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  directors  or  trustees  shall 
take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Target 
Class"),  identical  in  all  material  respects 
to  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  such  shares  previously  were 
scheduled  to  convert  into  "Target  Class 
shares.  If  deemed  advisable  by  the 
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directors  or  trustees  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class"),  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  New  Purchase  Class  shares 
will  convert  into  New  Target  Class.  New 
Target  Class  or  New  Purchase  Class  may 
be  formed  without  further  exemptive 
relief.  Exchanges  or  conversions 
described  in  this  condition  shall  be 
effected  in  any  manner  that  the  directors 
or  trustees  reasonably  believe  will  not 
be  subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
new  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  adviser  and 
the  distributor.  Purchase  Class  shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Target  Class 
shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  94-3192  Filed  2-10-94,  8;45  ami 
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[Release  No.  35-25986] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

February  4. 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  andyor  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  28,  1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 


request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corporation  (70-8055) 

Entergy  Corporation  ("Entergy"),  225 
Baronne  Street,  New  Orleans,  Louisiana 
70112,  a  registered  holding  company, 
and  its  wholly  owned  public-utility 
subsidiary  companies  Gulf  States 
Utilities  Company  ("Gulf  States"),  350 
Pine  Street,  Beaumont,  Texas  77701, 
Arkansas  Power  &  Light  Company,  425 
West  Capitol,  40th  Floor,  Little  Rock, 
Arkansas  72201,  Louisiana  Power  & 
Light  Company  and  New  Orleans  Public 
Service  Inc.,  both  located  at  317 
Baronne  Street,  New  Orleans,  Louisiana 
70112,  Mississippi  Power  &  Light 
Company,  308  East  Pearl  Street,  Jackson, 
Mississippi  39201,  System  Energy 
Resources,  Inc.,  Entergy  Operations, 
Inc.,  both  located  at  1349  Echelon 
Parkway,  Jackson,  Mississippi  39213, 
System  Fuels,  Inc.,  and  Entergy 
Services,  Inc.,  both  located  at  639 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113  (collectively.  "Participating 
Companies"),  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  under  sections  6(a).  7.  9(a). 
10  and  12(b)  of  the  Act  and  Rules  40. 
43  and  50(a)(5)  thereunder. 

By  order  dated  November  18.  1992 
(HCAR  No.  25680)  ("Order"),  the 
Participating  Companies  were 
authorized,  among  other  things,  to:  (1) 
Engage  in  external  borrowing 
arrangements  and  issue  and  sell 
unsecured  promissory  notes  to  banks 
("Notes")  and  commercial  paper  to 
commercial  paper  dealers  ("Commercial 
Paper");  and/or  (2)  finance  their  interim 
capital  needs  through  the  Entergy 
system  money  pool  ("Money  Pool"), 
through  November  30. 1994. 

On  December  31. 1993  Entergy  and 
Gulf  States,  pursuant  to  the 
Commission's  memorandum  opinion 
and  order  dated  December  17,  1993 
(HCAR  No.  25952),  consummated 
various  transactions  whereupon  Gulf 
States  became  a  wholly  owned 
operating  subsidiary  company  of 
Entergy. 

GuIiStates  now  proposes,  through 
November  30,  1994,  to  borrow  and  lend 
money  to  the  Money  Pool,  and  to  issue 
Notes  and  Commercial  Paper  to 
commercial  paper  dealers  up  to  an 
aggregate  principal  amount  of  $455 
million  ("Short-Term  Borrowings"). 


Gulf  States  proposes  to  join  as  a 
participant  in  the  Money  Pool,  which 
will  continue  to  be  administered  and 
subject  to  the  terms  and  conditions  of 
the  Order. 

Gulf  States  requests  that  the 
Commission  reserve  jurisdiction  over  its 
Short-Term  Borrowings  up  to  $320 
million,  pending  completion  of  the 
record.  Therefore,  total  borrowings  by 
Gulf  States  will  not  exceed  $125  million 
through  the  Money  Pool,  the  issuance 
and/or  sale  of  the  Notes  and 
Commercial  Paper. 

The  Notes  will  mature  in  less  than 
one  year  from  the  date  of  issuance,  and, 
assuming  a  6%  per  annum  prime 
commercial  bank  rate,  the  effective 
interest  rate  cost  would  be 
approximately  6.7%.  The  Commercial 
Paper  will  be  in  the  form  of  unsecured 
promissory  notes  having  varying 
maturities  not  in  excess  of  270  days.  No 
commission  or  fee  will  be  payable  by 
Gulf  States  in  connection  with  the 
issuance  and  sale  of  the  Commercial 
Paper.  Gulf  States  has  requested  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to 
subsection  (a)(5)  with  regard  to  the  issue 
and  sale  of  the  commercial  paper. 

The  proceeds  from  the  proposed 
borrowings  will  be  used  by  Gulf  States 
to  provide  interim  financing  for 
construction  expenditures,  which  in 
1994  is  estimated  to  be  $129.9  million. 
In  addition.  Gulf  States  will  require  $6.5 
million  to  meet  long-term  debt 
maturities,  to  satisfy  sinking  fund 
requirements  as  well  as  for  the  possible 
refunding,  redemption,  purchase  or 
other  acquisition  of  all  or  a  portion  of 
certain  series  of  high-cost  debt  and 
preferred  stock. 

Yankee  Atomic  Electric  Company  (70- 
8083) 

Yankee  Atomic  Electric  Company 
("Yankee  Atomic"),  580  Main  Street. 
Bolton,  MA  01740,  an  indirect 
subsidiary  company  of  New  England 
Electric  System  and  Northeast  Utilities, 
both  registered  holding  companies,  has 
filed  a  post-effective  amendment  to  its 
declaration  under  sections  6(a)  and  7  of 
the  Act. 

By  order  dated  December  16.  1992 
(HCAR  No.  25709),  the  Commission 
authorized  Yankee  Atomic  to  issue  and 
.sell,  from  time  to  time  through 
December  31, 1994,  short-term  notes 
("Notes")  to  banks  up  to  an  aggregate 
principal  amount  of  $3  million  at  any 
one  time.  Yankee  Atomic  states  that  the 
nature  of  its  business  has  changed  to 
that  of  a  service  type  company  because 
the  board  of  directors  decided  to  cease 
permanently  the  production  of  power 
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from  its  only  generating  plant.  i  Yankee 
Atomic  now  requests  an  increase  of  the 
borrowing  authority  to  $10  million  at 
any  one  time  and  an  e.xtensioQ  of  such 
authority  through  December  31, 1995. 

The  Notes  will  be  payable  in  less  than 
one  year  from  the  date  of  issuance.  The 
interest  rate  will  not  exceed  the  prime 
lending  rate  of  the  banks  plus  4%. 
Yankee  Atomic  will  pay  fees  of  up  to 
V2%  on  the  total  amount  of  the  line  to 
the  banks  in  lieu  of  compensating 
balance  eurangements.  Certain  of  such 
borrowings  may  be  without  prepayment 
privileges.  Based  on  fees  of  ''^%  on  the 
total  amount  of  the  line,  the  effective 
interest  cost  would  be  approximately 
10.5%  per  annum,  assuming  a  prime 
rate  of  6%.  The  proposed  borrowings 
will  be  repaid  from  time  to  time 
depending  on  the  cash  requirements  of 
Yankee  Atomic. 

Central  and  South  West  Coq>oratioa,  et 
aL  (70-8157) 

Central  and  South  West  Corporation 
("CSW").  a  registered  holding  company, 
its  service  company  subsidiary.  Centra! 
and  South  West  Services,  Inc. 
CCSWS").  both  located  at  1616  Woodal! 
Rodgers  Freeway,  Dallas,  Texas  75202. 
and  CSW's  public-utility  subsidiary 
companies.  Central  Power  and  Light 
Company  ("CPL"),  539  North 
Carancahua  Street,  Corpus  Christi, 
Texas  78401-2802.  Public  Service 
Company  of  Oklahoma,  212  East  Sixth 
Street,  Tulsa,  Oklahoma  7411^1212, 
Southwestern  Electric  Povtrer  Company. 
428  Travis  Street,  Shrevefwart,  Louisiana 
71156-0001  and  West  Texas  Utilities 
Company.  301  Cypress  Street.  Abilene. 
Texas  79601-5820.  and  a  non-utility 
subsidiary  company,  Transok,  Inc. 
("Transok").  2  West  Sixth  Street.  Tulsa. 
Oklahoma  74119  (collectively. 
"Subsidiaries")  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  under  sections 
6(a),  7.  9(a).  10.  12(b)  and  12(f)  of  the 
Act  and  Rules  43.  45  and  50(a)(5) 
thereunder. 

By  prior  order,  dated  March  31.  1993 
(HCAR  No.  25777)  COrder").  CSW  and 
its  Subsidiaries  were  authorized  to 
continue,  through  March  31. 1995.  their 
short-term  borrowing  program,  which 
includes:  (1)  The  sale  of  commercial 
paper  by  CSW  to  commercial  paper 
dealers  and  financial  institutions  and 
the  sale  of  short-term  notes  to  banks  and 
their  trust  departments  by  CSW  and  the 
Subsidiaries;  and  (2)  the  CSW  System 
Money  Pool  ("Money  Pool"),  as 
previously  authorized  by  orders  dated 


<  YanVse  Atomic  currently  has  authority  to  enter 
into  a  service  type  buiiness  by  Coinmis.«ion  order 
dated  August  20.  1968  (HCAR  No.  16141). 


April  5.  1989.  October  10. 1989.  May  15. 
1990  and  March  29.  1991  (HCAR  Nos. 
24855.  24966,  25090  and  25288, 
respectively).  The  aggregate  principal 
amount  of  outstanding  borrowings  for 
CSW  and  its  Subsidiaries  together  may 
not  exceed  $800  million  ("Aggregate 
Limitation"). 

By  subsequent  order,  dated  September 
28.  1993  (HCAR  No.  25897).  Transok 
was  authorized  to  increase,  from  $120 
million  to  $200  million,  its  aggregate 
principal  amount  of  short-term 
borrowing  outstanding  at  any  one  time 
("Individual  Limitation"),  on  the  same 
terms  and  conditions  as  provided  in  the 
Order.  In  all  other  respects  the  authority 
remained  as  previously  ordered. 

CSW  now  proposes  to  increase  the 
Aggregate  Limitation,  from  $800  milfion 
to  $950  million,  through  March  31. 
1995.  Further.  CSWS  and  CPL  propose 
to  increase  their  respective  Individual 
Limitations  from  $90  milhon  to  $150 
million  and  from  $250  million  to  $300 
million. 

CSWS  proposes  to  increase  its 
authorization  principally  to  finance 
anticipated  expenditures  for  building 
construction  and  Improvements, 
acquisition  of  computer  hardware  and 
reorganization  and  relocation  costs.  CPL 
proposes  to  increase  its  authorization  to 
meet  additional  cash  requirements 
resulting  from  the  outage  at  the  South 
Texas  Project  nuclear  generating  station 
and  to  provide  interim  financing  for 
additional  construction.  In  all  other 
respects,  the  authority  will  remain  as 
previously  ordered. 

The  Southern  Company  (70-8309) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta. 
Georgia  30346,  a  registered  holding 
company,  has  filed  an  application- 
declaration  pursuant  to  sections  6(a), 
6(b),  7.  32  and  33  of  the  Act  and  rules 
50(a)(5)  and  53  thereunder. 

Southern  proposes  to  issue  and  sell 
from  time  to  time,  prior  to  April  1,  1996, 
short-term  and/or  term  notes  to  lenders 
and  commertaal  [>aper  to  dealers  in  an 
aggregate  principal  amount  at  any  one 
time  outstanding  of  up  to  $500,000,000. 

Southern  has  agreements  with  several 
banks  providing  for  revolving  loans  on 
a  short-term  or  term-loan  basis  and 
credit  commitments,  each  evidenced  by 
an  agreement  ("Agreement"),  in 
aggregate  amounts  of  up  to  $130,000,000 
outstanding  at  any  one  time. 

Each  short-term  borrowing  by 
Southern  under  the  Agreements  will  be 
evidenced  by  a  promissory  note  to  be 
dated  the  date  of  the  initial  borrowing, 
with  the  date  and  amount  of  each  short- 
term  borrowing  theiBafter  to  be  recorded 
on  a  "grid"  attached  to  the  note.  Each 


borrowing  under  a  short-term  note  will 
mature  not  more  than  360  days  after  the 
date  of  borrowing.  Such  short-term 
borrowings  will  be  renewable  at 
maturity  and.  under  certain  of  the 
Agreements,  may  be  converted  to  term 
loans  at  Southern's  option:  Under  the 
term-loan  option,  borrowings  would  be 
repaid  in  twelve  equal  quarterly 
installments,  beginning  after  the 
termination  date  in  effect  at  the  time  of 
the  borrowing,  or  at  an  earlier  date  at 
Southern's  option. 

The  committed  interest  rate  options 
available  under  each  Agreement  will  be 
(a)  the  bank's  floating  prime  rate  ("Base 
Borrowing"),  (b)  the  bank's  certificate  of 
deposit  rate  adjusted  for  Federal  Reserve 
Board  reserve  requirements  imposed 
upon  the  bank  ("CD  Borrowing")  plus 
up  to  V«  of  1%.  and  (c)  Libor  adjusted 
for  Federal  Reserve  Board  reserve 
requirements  imposed  upon  the  bank 
("Eurodollar  Borrowing")  plus  up  to  %i 
of  1%.  In  addition,  under  each 
Agreement,  subject  to  the  further 
agreement  of  Southern  and  each  bank. 
Southern  may  borrow  at  negotiated  rates 
that  are  lower  than  the  bank's 
committed  rates.  Under  each 
Agreement,  Southern  is  obligated  to  pay 
a  commitment  fee  based  up>on  the 
unused  portion  of  the  bank's 
commitment  in  the  amount  of  up  to  Vs 
of  1%  per  annum.  Compensating 
balances  may  be  used  in  lieu  of  fees  to 
compensate  certain  of  the  banks. 

Southern  propose  that  it  may  effect 
borrowings  under  the  above-described 
existing  facilities  or  under  facilities  that 
may  hereafter  be  arranged  on  terms  no 
less  favorable  to  Southern  than  those 
described  below  with  respect  to  other 
borrowing  arrangements. 

Southern  also  proposes  to  effect 
borrowings  from  certain  banks  or  other 
lending  institutions.  These  borrowings 
will  be  evidenced  by  notes  to  be  dated 
as  of  the  date  of  such  borrowings  and  to 
mature  in  not  more  than  3  years  after 
the  date  of  issue,  or  by  grid  notes 
evidencing  all  outstanding  borrowings 
from  each  lender  to  be  dated  as  of  the 
date  of  the  initial  borrowings  and  to 
mature  not  more  than  3  years  after  the 
date  of  issue. 

Borrowings  from  these  institutions 
will  be  at  the  lender's  prevailing  rate 
offered  to  corporate  borrowers  of  similar 
quality,  which  vtrill  not  exceed  the 
prime  rate  or  (i)  Libor  plus  up  to  V«  of 
1%,  (ii)  the  lender's  certificate  of 
deposit  rate  plus  up  to  1%  or  (iii)  a  rate 
not  to  exceed  the  prime  rate  to  be 
established  by  bids  obtained  from  the 
lenders  pror  to  a  proposed  borrowing. 
Southern  may  pay  a  commitment  fee 
based  upon  the  unused  portion  of  each 
lender's  commitment  In  the  amount  of 
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up  to  V2  of  1%  per  annum. 
Compensating  balances  may  be  used  in 
lieu  of  fees  to  compensate  certain  of  the 
lenders.  Southern  proposes  that  any 
note  evidencing  such  borrowings  may 
not  be  prepayable,  or  that  it  may  be 
prepaid  with  a  payment  of  a  premium 
that  is  not  in  excess  of  the  stated  interest 
rate  on  the  note  to  be  prepaid,  which 
premium,  in  the  case  of  a  note  having, 
a  maturity  of  more  than  one  year,  would 
generally  thereafter  decline  to  the  date 
of  the  note's  final  maturity. 

Southern  also  proposes  to  issue  and 
sell  commercial  paper  to  dealers  from 
time  to  time  through  April  1. 1996.  The 
commercial  paper  will  be  in  the  form  of 
promissory  notes  with  varying 
maturities  not  to  exceed  nine  months, 
will  be  issued  in  denominations  of  not 
less  than  $50,000  and  will  not  by  its 
terms  be  prepayable  prior  to  maturity. 
The  commercial  paper  will  be  sold  by 
Southern  directly  to  or  through  a  dealer 
or  dealers.  TTie  discount  rate  (or  the 
interest  rate  in  the  case  of  interest- 
bearing  notes),  including  any 
commissions,  will  not  be  in  excess  of 
the  discount  rate  per  annum  (or 
equivalent  interest  rate)  prevailing  at  the 
date  of  issuance  for  commercial  paper  of 
comparable  quality  of  the  particular 
maturity  sold  by  issuers  thereof  to 
commercial  paper  dealers.  No 
commission  or  fee  will  be  payable  in 
connection  with  the  issuance  and  sale  of 
commercial  paper,  except  for  a 
commission  not  to  exceed  Mj  of  1%  per 
annum  payable  to  the  dealer  in  respect 
of  commercial  paper  sold  through  the 
dealer  as  priiKipal. 

Southern  proposes  to  use  the  neft 
proceeds  frc«n  the  proposed  borrowings, 
together  with  other  available  funds,  to 
make  additional  equity  investments  in 
subsidiaries,  including  capital 
contributions  to  its  operating 
subsidiaries,  and  for  other  corporate 
purposes.  Such  other  purposes  include 
investments  in  one  or  more  direct  or 
indirect  subsidiaries  of  Southern  that 
are  "exempt  wholesale  generators"  or 
"foreign  utility  companies."  as  defined 
in  sections  32  and  33  of  the  Act. 
respectively.  Southern  states  that,  at  any 
point  in  time,  the  aggregate  of 
outstanding  borrowings  and/or 
commwcial  paper  sales,  proceeds  of 
sales  of  new  common  stock  used  for  the 
purpose  of  acquiring  the  securities  of  or 
other  interest  in  any  such  entities,  and 
guarantees  of  the  securities  of  such 
entities,  would  not.  in  the  aggregate, 
exceed  $500,000,000. 

CNG  Transmission  Coq>.,  et  al  (70- 
8329) 

CNG  Transmission  Corp. 
("Transmission").  445  West  Main  Street. 


Clarksburg.  West  Virginia  26301.  an 
interstate  pipeline  company  and 
subsidiary  company  of  Consolidated 
Natural  Gas  Co.  ("CNG").  a  registered 
holding  company,  the  East  Ohio  Gas  Co. 
("East  Ohio**).  1717  E.  9th  Street. 
Cleveland.  Ohio  44114,  Hope  Gas.  Inc. 
("Hope"),  Union  National  ^nter,  P.O. 
Box  2868.  Oarksburg,  West  Virginia 
26302.  Peoples  Natural  Gas  Company 
("Peoples"),  CNG  Tower.  625  Liberty 
Avenue.  Pitt^urgh.  PennsyK-ania 
15222,  and  River  Gas  Company 
f'River"),  324  4th  Street.  Marietta,  Ohio 
45750.  each  a  local  distribution 
company  and  a  subsidiary  company  of 
CNG,  have  filed  an  application- 
declaration  under  Sections  6(a).  7,  9(a) 
10,  and  12(b)  and  Rule  45  promulgated 
thereunder. 

The  application-declaration  requests 
the  Commission  to  authorize 
Transmission,  from  time  to  time  through 
)une  30, 1995.  to  extend  its  credit  to 
East  Ohio,  Hope,  Peoples,  and  River  up 
to  an  aggregate  amount  of  $120  milHon 
and  to  authorize  Transmission,  from 
time  to  time  through  June  30. 1995.  to 
acquire  promissory  notes  from  East 
Ohio.  Hope.  Peoples,  and  River  up  to  an 
aggregate  principal  amount  of  $120 
million. 

In  1992.  FERC  issued  Order  No.  636 
to  require  inter-state  gas  pipeline 
companies  to  eliminate  their  merchant 
role  and  to  require  them  to  "unbundle" 
their  various  services.  On  October  1, 
1993.  Transmission  restructured  its 
services  in  accordance  wth  Order  636. 
In  connection  therewith,  FERC 
authorized  Transmission  to  recover 
through  its  customers  the  costs  of  the 
transition  pursuant  to  Order  636 
(*'Transition  Costs*'). 

The  Transition  Costs  consist  of  the 
unrecovered  purchased  gas  and  sales- 
related  transportation  costs  that 
remained  on  the  date  CNG  implemented 
its  Order  636  services.  The  initial  bill 
for  the  Transition  Costs  amoimts  to 
about  $177.9  million  ("Initial  Costs"). 
Transmission  expects  to  bill  additional 
Transition  Costs  in  the  future  in 
consequence  of  prior  period 
adjustments,  annual  UFO  storage 
account  adjustments,  additional  changes 
or  refunds  for  pipeline  supplies,  and 
other  activities  related  to  the 
implementation  of  Order  636. 

The  FERC  authorized  Transmission  to 
recover  the  Transition  Costs  through  a 
direct  bill  mechanism  to  its  customers, 
based  on  an  allocation  to  which  those 
customers  agreed.  FERC  also  approved 
an  alternative  mechanism  for 
Transmission  to  recover  the 
Transmission  Costs,  under  which 
ahemative  the  customers  are  allowed  to 
amortize  their  respective  shares  of  the 


Transition  Costs  over  a  36-month 
period,  with  interest  payable  on  the 
unpaid  balance.  To  elect  that 
alternative,  the  customers  are  required 
to  execute  promissory  notes. 

Transmission  will  bill  its  customers, 
which  include  East  Ohio.  Hope. 
Peoples,  and  River,  their  allocated 
shares  of  die  Initial  Costs,  which  are 
$52.9  million.  $4.6  million.  $20.6 
million,  and  $.6  million,  respectively 

Transmission  anticipates  that  East 
Ohio.  Hope.  Peoples,  and  River  all  will 
elect  the  above-described  alternative. 
Thus  Transmission  proposes  to  extend 
its  credit  to  the  four  distribution 
companies  and  allow  them  to  amortize 
their  respective  shares  over  36-month 
periods.  The  interest  on  the  unpaid 
balance  will  be  the  effective  FERC 
interest  rate  prescribed  in  18  CFR 
154.67(c)(2Miii){A).  which  is  now  6% 
per  annum.  If  Transmission  deems  it 
appropriate,  it  might  require  one  or  all 
of  the  local  distribution  companies  to 
sign  promissory  notes. 

System  Fuels.  Inc.  et  aL  (70-8331) 

Entergy  Corporation  ("Entergy"*),  225 
Baronne  Street.  New  Orieans.  Louisiana 
70112,  a  registered  holding  company, 
and  its  indirect  fuel  supply  subsidiary 
company.  System  Fuels,  Inc.  ("SFI'*). 
639  Loyola  Avenue.  New  Orleans. 
Louisiana  70113.  which  is  jointly 
owned  by  Entergy's  public-utility 
subsidiary  companies  Aricansas  Power  & 
Light  Company.  Louisiana  Power  & 
Light  Company.  Mississippi  Power  & 
Light  Company  and  New  Orleans  Public 
Service  Inc.  (together,  "Parents**)  have 
filed  an  application-declaration  under 
Sections  6(a).  7.  9(a).  10  and  12(b)  of  the 
Act  and  Rule  45  thereunder. 

SFI  is  currently  authorized  by  the 
Commission  to  effect  external 
borrowings  under  (1)  A  $20  million 
Revolving  Credit  Agreement  with  Bank 
of  America  National  Trust  and  Savings 
Association  ("B  of  A*'),  as  last 
authorized  by  Commission  order  dated 
October  15. 1993  (HCAR  No.  25909); 
and  (2)  a  $45  milhon  Credit  Agreement 
with  the  Yasuda  Trust  &  Banking  Co.. 
Ltd.  ("Yasuda").  as  agent  for  the 
lenders,  as  last  authorized  by 
Commission  order  dated  February  5. 
1992  (HCAR  No.  25467).  In  addition. 
SFI  is  authorized  to  effect  unsecuj^d 
short-term  borrowings  through  the 
Entergy  System  Money  Pool  ("Money 
Pool'T  under  Commission  order  dated 
November  18. 1992  (HCAR  No.  25680). 

SFI  proposes  to  borrow  and  reborrow 
from  Entei;gy  pursuant  to  a  loan 
agreement  ("Loan  Agreement")  from 
time-to- time,  through  December  31. 
1996.  up  to  an  aggregate  principal 
amount  of  $30  million  at  any  one  time 
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outstanding,  and.  if  additional  external 
financing  subsequently  becomes 
available,  to  enter  into  a  loan  agreement 
or  agreements  with  one  or  more  banks, 
through  December  31. 1996.  for  up  to  an 
aggregate  of  $30  million  at  any  one  time 
out.standing.  To  the  extent  that  SFI 
subsequently  obtains  any  additional 
external  bank  loan  commitment(s).  the 
commitment(s)  would  correspondingly 
reduce  the  amount  of  Entergy's 
commitment  to  SFI  pursuant  to  the  Loan 
Agreement. 

Borrowings  by  SFI  under  the  Loan 
Agreement  and  any  additional  bank 
loan  commitment(s)  shall  be  in  addition 
to:  (1)  Borrowings  by  SFI  from  its 
Parents  evidenced  by  promissory  notes 
in  the  outstanding  aggregate  principal  of 
$34  million,  due  December  31,  2008 
("Notes"),  below;  (2)  borrowings  by  SFI 
from  time-to-time  through  the  Money 
Fool;  and  (3)  borrowings  by  SFI 
pursuant  to  the  B  of  A  and  Yasuda 
credit  agreements.  However,  the 
Parents'  investments  in  SFI.  including 
the  Notes,  shall  at  all  times  equal  at 
least  35  percent  of  the  sum  of:  (1)  The 
Parents'  investments  plus  (2)  all  other 
outstanding  indebtedness  of  SFI  for 
borrowed  money.  As  of  September  30. 
1993.  the  Parer.ts'  investments  in  SFI 
totalled  $34,020  million  consisting  of: 
(1)  $20,000  of  common  stock  (200  shares 
at  $100  per  share)  (HCAR  No.  17400. 
December  17,  1971);  and  (2)  $34  million 
in  aggregate  principal  amount  of  Notes, 
as  last  authorized  by  Commission  order 
dated  December  23,  1982  (HCAR  No. 
22800). 

The  Borrowings  by  SFI  from  Entergy 
will  be  evidenced  by  a  note  of  SFI 
representing  the  obligation  of  SFI  to  pay 
the  full  amount  of  the  original  loan 
commitment  of  $30  million  or,  if  less, 
the  aggregate  unpaid  principal  amount 
of  all  loans,  made  by  Entergy,  plus 
accrued  interest.  The  note  will  mature 
on  December  31.  1996  and  will  bear 
interest  at  the  prime  rate  of  Chemical 
Banking  Corporation.  New  York.  New 
York.  SFI  may  at  any  time  prepay  in 
whole  or  in  part,  without  premium  or 
penalty,  the  unpaid  principal  amount  of 
the  note,  and  will  be  required  to  prepay 
the  unpaid  principal  amount  of  the  note 
to  the  extent  that  such  amount  exceeds 
Entergy's  commitment  at  any  time  in 
effect. 

As  an  alternative,  in  whole  or  in  part, 
to  the  proposed  Loan  Agreement  with 
Entergy.  SFI  may  endeavor  to  negotiate 
additional  external  borrowing 
arrangements  with  one  or  more  banks, 
through  December  31.  1996.  for  up  to  an 
aggregate  of  $30  million  at  any  one  time 
outstanding  with  the  commitment(s)  of 
any  such  bank  or  banks  to 
correspondingly  reduce  the  amount  of 


Entergy's  commitment  to  SFI  under  the 
Loan  Agreement. 

The  proposed  bank  borrowings  would 
be  evidenced  by  unsecured  promissory 
notes  customarily  used  by  the  lending 
bank  or  banks,  would  be  payable  not 
later  than  December  31, 1996.  and 
would  bear  interest  at  a  rate  per  armum 
no  greater  tlTan  two  percentage  points 
over  the  prime  commercial  bank  rate  in 
effect  on  the  date  of  issuance  or  renewal 
or  from  time-to-time.  However,  the  rate 
of  interest  on  the  notes  may  be  based 
upon  other  market  rates  or  indices  such 
that  as  a  result  of  fluctuations  in  such 
rates  or  indices,  the  rate  may  exceed  for 
certain  brief  periods,  the  above- 
described  maximum  rate  of  interest. 
However,  the  effective  interest  rate  for 
any  30-day  period,  on  an  annualized 
basis,  may  not  exceed  the  above 
maximum  rate.  The  selected  rate  would 
be  the  most  favorable  effective 
borrowing  rate  of  SFI.  faking  into 
account  compensating  balances  and/or 
commitment  or  other  similar  fees,  and 
the  proposed  amount  and  maturity  of 
each  borrowing.  The  notes  to  banks 
would,  at  the  option  of  SFI.  or,  under 
certain  circumstances,  with  the  consent 
^the  lending  bank,  be  prepayable,  in 
whole  or  in  part,  at  any  time  without 
premium  or  penalty.  Compensating 
balances  or  the  payment  of  equivalent 
commitment  or  other  similar  fees  are 
not  expected  to  exceed  10%.  Assuming 
that  a  10%  compensating  balance  is 
maintained  and  assuming  an  interest 
rate  of  8%  per  annum,  the  effective 
interest  cost  for  borrowings  from  a  bank 
or  banks  would  be  approximately  8.89% 
per  annum. 

As  an  inducement  to  the  bank  or 
banks  to  make  loans  to  SFI.  Entergy 
requests  authorization  to  guarantee  the 
obligations  of  SFI  to  the  bank  or  banks. 

SFl  intends  to  use  the  proceeds  of  the 
proposed  borrowings  for  the  repayment 
from  time-to-time  of  borrowings  effected 
by  SFI  through  the  Money  pool,  which 
borrowings  aggregated  $31,976  million 
as  of  September  30. 1993,  for  the 
repayment  of  other  borrowings  effected 
by  SFI  from  time-to-time,  for  financing 
the  acquisition  and  ownership  of  fuel 
and  related  facilities,  for  working  capital 
purposes,  and  for  other  purposes  in 
connection  with  SFI's  fuel  supply 
business. 

Kingsport  Power  Company  (70-8343) 

Kingsport  Power  Company 
("Kingsport"),  422  Broad  Street, 
Kingsport.  Tennessee  37660.  an  electric 
utility  subsidiary  company  of  American 
Electric  Power  Company,  Inc..  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  Rule  50(a)(5)  thereunder. 


Kingsport  proposes  to  issue  and  sell 
from  time-to-time  through  June  30. 1995 
its  unsecured  promissory  notes 
("Notes")  in  the  aggregate  principal 
amount  of  $5  million,  to  one  or  more 
commercial  banks,  financial  institutions 
or  other  institutional  investors  pursuant 
to  one  or  more  term  loan  agreements 
("Proposed  Term  Loan  Agreement"). 
The  Proposed  Term  Loan  Agreement 
and  the  Notes  thereunder  would  be  for 
a  term  of  not  less  than  nine  months  nor 
more  than  ten  years  from  the  date  of 
borrowing. 

The  Proposed  Term  Loan  Agreement 
would  provide  that  the  Notes  bear 
interest  at  either  a  fixed  rate,  a 
fluctuating  rate  or  some  combination  of 
fixed  and  fluctuating  rates.  The  actual 
rate  of  interest  which  each  Note  shall 
bear  shall  be  subject  to  further 
negotiation  between  Kingsport  and  the 
lender.  Any  fixed  rate  of  interest  of  the 
Notes  will  not  be  greater  than  250  basis 
points  above  the  yield  to  maturity,  at  the 
time  of  the  issuance  of  the  Notes,  of 
United  States  Treasury  obligations  that 
mature  on  or  about  the  date  of  maturity 
of  the  Notes.  Any  fluctuating  rate  will 
not  be  greater  than  200  basis  points 
above  the  rate  of  interest  announced 
publicly  by  a  major  bank  from  time-to- 
time  as  its  base  or  prime  rate. 

No  compensating  balances  shall  be 
maintained  with,  or  fees  in  the  form  of 
substitute  interest  paid  to,  a  lender 
under  the  Proposed  Term  Loan 
Agreement.  However,  in  the  event  a 
bank  or  financial  institution  arranges  for 
a  borrowing  from  a  third  party,  such 
institution  may  charge  Kingsport  a 
placement  fee,  not  to  exceed  Vb%  of  the 
principal  amount  of  such  borrowing. 

The  Proposed  Term  Loan  Agreement 
specifies  that,  in  the  event  a  Note 
bearing  interest  at  a  fixed  rate  is  paid 
prior  to  maturity,  in  whole  or  in  part, 
and  the  fixed  rate  at  that  time  exceeds 
the  yield  to  maturity  of  certain  United 
States  Treasury  securities  maturing  on 
or  close  to  the  Note,  Kingsport  shall  pay 
to  the  lender  an  amount  based  upon  the 
present  value  of  such  prepaid  amounts 
discounted  at  such  treasury  yield. 

Proceeds  realized  from  the  sale  of  the 
Notes  will  be  used  to  repay  short-term 
debt  of  Kingsport.  At  September  30. 
1993.  the  outstanding  short-term 
indebtedness  of  Kingsport  was  $6,225 
million. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-3193  Filed  2-10-94;  8:45  ami 
BILUNG  CODE  801»-01-M 
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SMALL  BUSINESS  AOMiNISTRATION 

ftoporttng  and  Recordkeeping 
Requirements  Under  0MB  Revtew 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
PaperwoA  Reduction  Act  {44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  March  14,  1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Qearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  tNFORMATJON  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis.  Small  Business 
Administration,  409  3rd  Street,  SW..  5th 
Floor.  Washington.  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman.  Office 
of  information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  Surety  Bond  Guarantee 
Assistance. 

n>rm  No.:  SBA  Forms  990,  991,  994, 
994B.  994,  994F,  994H. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
business  contractors  applying  for  the 
Surety  Bond  Guairantee  Program. 

Annual  Responses:  55,000. 

Annual  Burden:  28,837. 

Dated:  January  14. 1994. 
Cleo  Veritillis. 

Chief,  Administrative  Information  Brartch. 
|FR  Doc.  94-3258  Filed  2-10-94;  8:45  am] 
MJJNOCOOE  HSS-OI-M 


Microloan  Den>on8tration  Program 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  of  request  for  proposals, 

availability  and  filing  deadlines. 

SUMMARY:  Section  7(m)  of  the  Small 
Business  Act,  15  U.S.C.  636{m). 
authorizes  the  SBA  to  conduct  a 
Microloan  Demonstration  Program 


(Program).  SBA  issued  regulations 
which  may  be  found  in  Title  13,  Code 
of  Federal  Regulations.  Section  122.61 — 
122.61-12.  This  notice  announces  the 
availability  of  a  Request  for  Proposals 
(RFP)  for  entities  seieking  to  participate 
in  the  Program  as  non-lending  tech^c^ 
assistance  providers  and  not  located  in 
the  jurisdictions  of  California,  the 
District  of  Columbia.  Iowa,  Kentucky. 
Missouri,  or  North  Carolina.  The 
deadline  for  such  receipt  of  such 
proposals  is  April  5, 1994. 
DATES:  Request  for  Proposal  Padcages 
will  be  available  beginning  February  21, 
1994. 

ADDRESSES:  Request  for  Proposal 
Packages  may  be  obtained  by  written 
request  submitted  to  U.S.  Small 
Business  Administration,  Office  of 
Financing,  Microloan  Demonstration 
Program,  409  Third  Street,  SW..  8th 
floor.  Washington,  DC  20415.  Attn: 
Microloan  Proposals.  Mail  Code  6120  or 
by  telephone  at  (202)  205-6490. 
SUPPLEMENTARY  INFORMATION:  Section 
7(m)  of  the  Small  Business  Act 
authorizes  SBA  to  conduct  a  Microloan 
Demonstration  Program.  Under  the 
Program.  SBA  is  authorized  to  make 
grants  to  private  non-profit 
organizations  which  will  use  the  funds 
to  provide  intensive  marketing, 
management  and  technical  assistance  to 
low-income  individuals.  As  a  goal  of 
providing  assistance  under  this 
program,  organizations  will  prepare 
cUents  to  apply  for  financing,  in 
amounts  not  to  exceed  $25,000,  at  local 
institutions  and  will  be  held 
accountable  for  the  success  rate  of  their 
clients  in  obtaining  funding  following 
the  onset  of  technical  assistance. 
Grantees  will  be  further  responsible  for 
provision  of  on-going,  post-financing 
technical  assistance  to  ensure  the 
viability  of  the  client  business. 

SBA  will  accept  responses  from 
entities  located  in  the  above 
jurisdictions  which  seek  to  be  accepted 
into  the  Program  as  an  intermediary.  To 
be  eligible,  an  organization,  inter  alia, 
must  (a)  be  a  private,  non-profit  entity; 
(b)  believe  itself  capable  of  providing 
the  technical  assistance  called  for  under 
this  RFP;  and  (c)  not  now  be 
participating  as  an  intermediary  lender 
under  the  Microloan  Demonstration 
Program. 

Grantees  will  be  selected  to  conduct 
operations  under  this  Program  within  a 
defined  geographical  area  and  will  be 
limited  to  a  maximum  of  one  per  state. 
Those  organizations  located  in 
jurisdictions  not  indicated  above  and 
which  believe  themselves  eligible  and 
which  wish  to  participate  in  the 
Program  may  obtain  a  Microloan 


Demonstration  Program  Request  for 
Proposals  Package  by  contracting  SBA  at 
the  above  set  forth  address.  Completed 
proposals  must  be  received  by  SBA  no 
later  than  4  pm  Eastern  Standard  Time. 
April  5. 1994. 

Dated:  February  2. 1994. 
Erskine  B.  Bowlet, 
Administrator. 
(PR  Doc.  94-3257  Filed  2-1&-94:  8:45  am) 

BIUJNO  OOOC  M2S-01-M 

National  SmaH  Business  Oevek>pn>ent 
Center  Advisory  Board;  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Monday, 
March  7, 1994,  through  noon  Tuesday, 
March  8. 1994.  at  the  Sheraton  City 
Centre  Hotel.  1143  New  Hampshire 
Avenue,  NW.,  Washington,  DC  20037. 

The  purpose  of  the  meeting  is  to 
discuss  sxxh  matters  as  may  be 
presented  by  Advisory  Board  members, 
staff  of  the  SBA.  or  others  present. 

For  further  information,  write  or  call 
Judith  Dunn,  SBA,  5th  Fir.,  409  3rd 
Street,  SW.,  Washington,  DC  20416. 
telephone  202/205-7301. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

(FR  Doc.  94-3259  Filed  2-10-94;  8:45  am] 
BIUJNO  COOC  M2S-01-M 


OFHCE  OF  THE  UNfTEO  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  South  Africa,  Beneflciary 
Developing  Country  Designation 
Criteria;  Peru,  Expropriation  Practices 
and  Restoration  of  Copper  Wire 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  and  solicitation  of  public 

comment. 

SUMMARY:  This  notice  announces:  (1) 
The  initiation  of  a  review  to  consider 
the  designation  of  South  Africa  as  a 
beneficiary  developing  country  under 
the  GSP  program,  and  solicits  public 
comment  relating  to  the  designation 
criteria;  (2)  an  opportunity  for  public 
comment  on  the  USITC  advice  rendered 
in  the  1993  Annual  GSP  Review;  and  (3) 
the  successful  disposition  of  the  review 
of  appropriation  practices  in  Peru  and 
the  restoration  of  certain  copper  wire  to 
GSP  for  Peru. 

FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative.  600  1 7th 
Street  NW..  room  517.  Washington.  DC 
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20506.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMA-PON: 

I.  Eligibility  Review  for  South  Africa 

The  Trade  Policy  Staff  Committee 
(TPSC)  has  initiated  a  review  to 
determine  if  South  Africa  meets  the 
designation  criteria  of  the  GSP  law  and 
should  be  designated  as  a  beneficiary 
developing  country  for  purposes  of  the 
GSP.  which  is  provided  for  in  the  Trade 
Act  of  1974.  as  amended  (19  U.S.C. 
2461-2465).  The  designation  criteria  are 
listed  in  sections  502(a),  502(b)  and 
502(c)  of  the  Act.  Interested  parties  are 
invited  to  submit  comments  regarding 
the  eligibility  of  South  Africa  for 
designation  as  a  GSP  beneficiary.  The 
designation  criteria  mandate 
determinations  related  to  participation 
in  commodity  cartels,  preferential 
treatment  provided  to  other  developed 
countries,  expropriation  without 
compensation,  enforcement  of  arbitral 
awards,  support  of  international 
terrorism,  and  protection  of 
internationally  recognized  worker 
rights.  Other  practices  taken  into 
account  relate  to  the  extent  of  market 
access  for  goods  and  services, 
investment  practices  and  protection  of 
intellectual  property  rights. 

Comments  must  be  submitted  in  14 
copies,  in  English,  to  the  Chairman  of 
the  GSP  Subcommittee.  Trade  Policy 
Staff  Committee,  600  17th  Street  NW.. 
room  517.  Washington.  DC  20506. 
Comments  must  be  received  no  later 
than  5  p.m.  on  Wednesday.  March  23. 
1994.  Information  and  comments 
submitted  regarding  South  Africa  will 
be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  If  the  document  contains 
business  confidential  information.  14 
copies  of  a  nonconfidential  version  of 
the  submission  along  with  14  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  submission 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  version 
which  does  not  contain  business 
confidential  information  (the  public 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  each  and  every 
page  (either  "public  version"  or 
"nonconfidential"). 


II.  Notice  of  Opportunity  for  Public 
Comment  on  the  USITC  Advice 
Rendered  in  the  1993  Annual  GSP 
Review 

On  October  19. 1993,  USTR 
announced  which  product  and  country 
practice  petitions  were  being  accepted 
for  further  review  in  the  1993  Annual 
GSP  Review  (58  FR  53959).  In  that 
notice,  it  was  noted  that  USTR  would 
seek  advice  from  the  USITC  on  the 
probable  economic  effect  of  the 
modification  of  the  list  of  articles 
eligible  for  GSP  on  industries  producing 
like  or  directly  competitive  articles  and 
on  consumers. 

The  report  containing  the  public 
version  of  the  USITC  advice  is  entitled 
President's  List  of  Articles  Which  May 
Be  Designated  or  Modified  as  Eligible 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences, 
Report  to  the  President  on  Investigation 
Nos.  TA-131-20.  503(a)-25,  and  332- 
346.  USITC  Publication  2725  (February 
1994)  (hereinafter  USITC  Publication 
2725).  USITC  Publication  2725  is 
available  from  the  USITC  by  calling  the 
Office  of  the  Secretary  of  the  USITC  at 
(202)  205-1806.  USITC  PublicaUon 
2725  is  also  available  for  review  by 
appointment  with  the  USTR  Public 
Reading  Room.  The  USTR  Public 
Reading  Room  is  located  at  600  17th 
Street,  NW.,  room  101.  Washington,  DC 
20506.  Appointments  may  be  made 
from  10  a.m.  to  noon  and  1  p.m.  to  4 
p.m.  by  calling  (202)  395-6186. 

Comments  must  be  submitted  in  14 
copies,  in  English,  to  the  Chairman  of 
the  GSP  Subconunittee,  Trade  Policy 
Staff  Committee.  600  17th  Street  NW.. 
room  517.  Washington.  DC  20506. 
Comments  must  be  received  no  later 
than  5  p.m.  on  Wednesday.  March  16. 
1994.  Information  and  comments 
submitted  regarding  the  USITC  advice 
in  the  1993  Annual  GSP  Review  will  be 
subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  If  the  document  contains 
business  confidential  information,  14 
copies  of  a  nonconfidential  version  of 
the  submission  along  with  14  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  submission 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  version 
which  does  not  contain  business 
confidential  information  (the  public 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  each  and  every 
page  (either  "public  version"  or  "non- 
confidential"). 


ni.  Disposition  of  the  Review  of 
Expropriation  Practices  in  Peru  and  the 
Restoration  of  Certain  Cooper  Wire  fnr 
Peru 

In  July  1993,  the  TPSC  announced 
that  the  review  of  Peru's  actions 
regarding  an  alleged  expropriation 
without  compensation  was  being 
extended  (58  FR  37035).  In  September 
1993,  the  petitioner  in  this  case 
withdrew  its  petition  after  satisfactorily 
resolving  the  subject  dispute,  and  the 
TPSC  terminated  the  GSP  review.  As  » 
result,  the  United  States  Trade 
Representative  hereby  announces  that 
the  waiver  of  the  competitive  need 
limits  for  certain  copper  wire  from  Peni 
that  was  granted  by  the  President  in 
section  3  of  Annex  VI  of  Proclamation 
6447  of  June  15, 1992  (57  FR  26981)  is 
effective  on  December  31, 1993. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc.  94-3218  Filed  2-10-94;  8:45  am) 

BILUNQ  CODC  31MM)t-M 


Termination  of  Sanctions  With  Respect 
of  Japan  Pursuant  to  Title  VII  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Termination  of  sanctions 
scheduled  to  be  imposed  on  Japan 
pursuant  to  Title  VII  of  the  Omnibus 
Trade  and  Competitive  Act  of  1988. 

SUMMARY:  On  January  19,  1994.  the 
United  States  Trade  Representative 
announced  the  termination  of  sanctions, 
scheduled  to  go  into  effect  on  Japanese 
goods  and  services  on  January  20.  1994, 
under  Title  VII  of  the  Omnibus  Trade 
and  Competitive  Act  of  1988,  on  the 
basis  of  an  announcement  by  the 
Government  of  Japan  of  an  action  plan 
to  reform  its  public  sector  construction 
market. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Silberman,  Office  of  Japan  and 
China  Affairs  (202-395-3900),  or  Laura 
B.  Sherman,  Office  of  the  General 
Counsel  (202-395-3150),  Office  of  the 
United  States  Trade  Representative,  600 
Seventeenth  Street,  NW.  Washington, 
DC  20506. 

SUPPLEMENTARY  INFORMATION:  On  June 
30.  1993,  the  Administration  formally 
identified  Japan  under  Title  VII  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (19  U.S.C.  2515.  as 
amended)  as  a  country  that  maintains, 
in  government  procurement  of 
construction,  architectural  and 
engineering  services,  a  significant  and 
persistent  pattern  or  practice  of 
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discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm 
to  U.S.  businesses.  At  that  time,  on 
behalf  of  the  President,  the  U.S.  Trade 
Representative  (USTR)  announced  the 
postponement  of  imposition  of  Title  Vn 
sanctions  until  November  1,  1993  on  the 
grounds  that  the  Government  of  Japan 
had  agreed  to  negotiate  based  on  a  U.S. 
proposal  to  significantly  revise  the 
Major  Projects  Arrangement  and  to 
address  the  identified  discriminatory 
practices. 

Implementation  of  sanctions  was 
further  postponed  until  January  20, 
1994,  after  the  Government  of  Japan 
announced  on  October  26,  1993  an 
outline  of  an  action  plan  to  reform  its 
public  sector  construction  market, 
which  would  address  the  discrimination 
identified  by  the  United  States.  On 
January  18,  1994,  the  Government  of 
Japan  published  an  action  plan  to 
reform  its  public  sector  construction 
market.  The  plan  and  an  accompanying 
exchange  of  letters  between  the  United 
States  and  Japan  address  all  the  major 
U.S.  concerns  in  the  Japanese  public 
works  sector.  The  USTR  concluded  that 
implementation  of  the  plan  will 
eliminate  the  discrimination  identified 
under  Title  VH.  Based  on  a  delegation 
of  authority  from  the  President,  the 
USTR  terminated  sanctions  on  January 
19.  1994.  A  copy  of  the  USTR's 
determination  is  attached. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 

Detennination  Under  Title  VU  of  the 
Omnibus  Trade  and  Competitiveness  Act 

On  June  30. 1993.  the  United  States 
fonnally  identified  Japan  under  Title  VII  of 
the  Omnibus  Trade  and  Competitiveness  Act 
of  1988  (19  U.S.C  2515.  as  amended)  as  a 
country  that  maintains,  in  government 
procurement  of  construction,  architectural 
and  engineering  services,  a  significant  and 
p>ersistent  pattern  or  practice  of 
discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm  to 
U.S.  businesses.  At  that  time,  on  behalf  of  the 
President.  I  announced  the  postponement  of 
imposition  of  Title  VII  sanctions  until 
November  1.  1993  on  the  grounds  that  the 
Government  of  Japan  had  agreed  to  negotiate 
based  on  a  U.S.  proposal  to  significantly 
revise  the  Major  Projects  Arrangement  and  to 
address  the  identified  discriminatory 
practices. 

Implementation  of  sanctions  was  further 
postponed  until  January  20.  1994.  after  the 
Government  of  Japan  announced  on  October 
26. 1993  an  outline  of  an  action  plan  to 
reform  its  public  sector  construction  market, 
which  would  address  the  discrimination 
identified  by  tlie  United  Status.  On  January 
18.  1994.  the  Government  of  Japan  published 
a  detailed  action  plan  to  reform  its  public 
sector  construction  market  The  plan  and  an 
accomfkanying  exchange  of  letters  between 
the  United  States  and  Japan  represent  a 


significant  change  in  the  Japaa»se 
Government  procurement  and  regulatory 
practices  in  the  procurement  of  construction, 
design  and  engineering  services  and  address 
all  the  major  U.S.  concerns  in  the  Japanese 
public  works  sector. 

Pursuant  to  the  authority  vested  in  me  by 
the  President  of  the  United  States  by 
Presidential  Determination  No.  94-12  of 
January  16. 1994. 1  determined  that 
implementation  of  the  Japanese  action  plan 
will  eliminate  the  discrimination  identified 
under  Title  VII  and  terminated  sanctions 
effective  January  19. 1994. 

Dated:  January  28. 1994. 
Michael  Kanlor, 

United  States  Trade  Representative. 
IFR  Doc.  94-3217  Filed  2-10-94;  8:45  ami 

BtLUNO  COOe  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  37554] 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (LATCAJ.  Public  Law 
9&-192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign  Fare 
Level  (SFFLJ  by  adjusting  the  SFFL  base 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat- 
mile  (ASM).  Order  80-2-69  established 
the  first  interim  SFFL.  and  Order  93- 
12-16  established  the  currently  effective 
two-month  SFFL  applicable  through 
January  31, 1994. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  February  1. 
1994,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30. 
1993  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  94-2-18  fares  may  bo  increased 
by  the  following  adjustment  fectors  over  the 
October  1979  level: 

Atlantic  1.3708 

Latin  America 1 .4046 

PacifK: 1 .9634 

Canada  1 .4364 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 
February  4, 1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  94-3233  Filed  2-10-94;  8:45  ami 

BIUJNQ  COOC  4»10-«2-P 


Order  Ad|usting  International  Cargo 
Rate  Flexibility  Level 

Policy  Statement  PS-109, 
implemented  by  Regulation  ER-1322  of 
the  Civil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspiension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1,  1982.  ^justed  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  Order  93-12-17,  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  beginning  February  1, 
1994.  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1993  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order    94-12-19  cargo  rates  may  be 
adjusted  by  the  following  adjustment  factors 
over  the  April  1. 1982  level: 

Atlantic  1.1326 

Western  Hemisphere  1.1417 

Pacific 1.5253 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Shangraw  (202)  366-2439. 
By  the  Department  of  Transportation: 
February  4.  1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

IFR  Doc.  94-3234  Filed  2-10-94;  8:45  ami 

BILUNO  COM  4t10-62-P 


Federal  Aviation  Admlnistratipn 
[Summary  Notice  No.  PE-e4-6] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CF'R  chapter  I), 
dispositions  of  certain  petitions 
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previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  2, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 5G, 
FAA  Headquarters  Building  (FOB  IDA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  1 1.27  of 
part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on  February  4, 
1994. 

Joseph  Conte, 

Acting  Assistant  Chief  Counsel  for 
Begulations. 

Petitions  for  Exemption 

Docket  No.:  20049. 

Petitioner:  T.B.M.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.529(a)(1). 

■  Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
2956  to  continue  to  permit  the 
petitioner  to  operate  McDonnell  Douglas 
DC-6  and  DC-7  aircraft  without  a  fli^t 
engineer  during  flight  crew  training, 
ferry,  and  test  flights  conducted  in 
preparation  for  firefighting  operations 
under  part  137. 

Docket  No:  27553. 

Petitioner:  Mr.  Duane  J.  Lehman. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
serve  as  a  pilot  in  part  121  air  carrier 
operations  after  reaching  his  60th 
birthday. 


Dispositions  of  Petitions 

Docket  No..  22286. 

Petitioner:  Finnair  Oy  (Finnair). 

Sections  of  the  FAR  Affected:  14  CFR 
21.197 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4598  to  continue  to  allow  Finnair  to 
obtain  a  special  flight  permit  with 
continuing  authorization  for  its 
McDonnell  Douglas  Model  lX:-10-30 
aircraft,  with  United  States  Registration 
No.  N-345HC,  which  allows  operation 
of  that  aircraft  when  it  does  not  meet  all 
applicable  airworthiness  requirements 
but  is  capable  of  safe  flight  for  the 
purpose  of  flying  the  aircraft  to  a  base 
where  repairs,  alterations,  or 
maintenance  may  be  performed. 

Partial  grant,  January  28.  1994, 
Exemption  No.  45980 

Docket  No.:  25210. 

Petitioner:  Air  Transport  Association 
of  America  (ATA). 

Sections  of  the  FAR  Affected:  14  CFR 
63.39(b)  (1)  and  (2)  and  121.425(aM2)  (i) 
and  (ii) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4901  as  amended,  to  continue  to  permit 
part  121  certificate  holders  to  train  and 
check  flight  engineer  candidates  in  the 
performance  of  the  airplane  pre- flight 
inspection  using  advanced  pictorial 
means  instead  of  the  airplane  and  to 
continue  to  (}ennit  part  121  certificate 
holders  and  operators  of  part  63  flight 
engineer  schools  to  complete  training 
and  checking  of  flight  engineer 
applicants  in  an  appropriate  simulator 
instead  of  taking  that  portion  of  the 
practical  test  in  an  airplane  in  flight. 

Grant,  January  7,  1994.  Exemption  No. 
4901C 

Docket  No:  25238. 

Petitioner  Chromalloy  American 
Corporation  (Chromalloy)  and 
Chromizing  Southwest  (CSW). 

Sections  of  the  FAR  Affected:  14  CFR 
145.49(a) 

Description  of  Relief  Sought:  To 
renew  Exemption  No.  5394  to  continue 
to  allow  the  petitioner  to  meet  the 
equipment  and  materials  requirements 
of  the  regulation  by  utilizing  the 
services  of  its  affiliate  facility  in 
Mexicalli,  Mexico,  to  perform  certain 
maintenance  functions  on  turbine- 
engine  components. 

Grant.  January  31.  1994.  Exemption  No. 
5394A 

Docket  No.:  25501. 

Petitioner:  Lockeed  Aircraft  Service 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19(b)(1) 


Description  of  Relief  Sought:  To 
amend  Exemption  No.  3612  to  aUow  the 
petitioner  to  replace  the  existing  tliree 
Pratt  and  Whitney  JT8D  series  turbofan 
engines  with  two  Pratt  and  Whitney 
PW2037  turbofan  engines,  as  a  design 
change  from  three  engines  to  two 
engines,  on  the  Boeing  Model  727-200 
airplane  STC 

Grant,  January  31,  1994,  Exemption  No. 
3612A 

Docket  No.:  25345. 

Petitioner:  National  Business  Aircraft 
Association  (NBAA).  

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5127  to  continue  to  permit  NBAA 
members  to  operate  in  certain  specified 
areas  of  the  Western  Atlantic, 
Caribbean,  and  Gulf  of  Mexico  with  a 
single  long-range  navigation  device. 

Grant,  January  25,  1994.  Exemption  No 
5127B 

Docket  No:  26477. 

Petitioner  Alaska  Mountain  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought:  To 
extend  and  amend  Exemption  No.  5446 
to  allow  pilots  employed  by  the 
petitioner  to  remove  and  reinstall 
aircraft  cabin  seats  in  the  company's 
Cessna  185  aircraft 

Grant,  January  1 1,  1994,  Exemption  No. 
5446A 

Docket  No.:  26774. 

Petitioner:  United  Parcel  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
121  appendix  H 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  employ  simulator 
instructors  who  have  met  the  1-year 
employment  requirement  through 
service  with  another  part  121  certificate 
holder  or  the  military,  subject  to  certain 
conditions  and  limitations. 

Grant.  February  2,  1994,  Exemption  No. 
5447 A 

Docket  No.:  27423. 

Petitioner  Mr.  Lawrence  E.  Davis. 

Sections  of  the  FAR  Affected:  14  CFR 
21.183(d)(2) 

Description  of  Relief  Sought:  To  allow 
issuaiice  of  a  Standard  Airworthiness 
Certificate  for  a  Falcon  Biplane,  Model 
F-1. 

Wi//ic/row'n.  February  2,  1994 

Docket  No:  27446. 

Petitioner  Ms.  Christine  M.  Johnson. 

Sections  of  the  FAR  Affected:  14  CFR 
156.5(b). 

Description  of  Relief  Sought:  To  allow 
the  State  of  New  Jersey  to  use  a  total  of 
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up  to  $225,000  of  block  grant  funds 
issued  during  fiscal  years  1993  through 
1996  for  program  adininistrative  costs. 

Grant.  January  18,  1994,  Exemption  No. 
5835 

Docket  No.:  27559. 

Petitioner:  Aerolineas  Centrales  de 
Columbia,  S.A.  d/b/a  Aces. 

Sections  of  the  FAR  Affected:  14  CFR 
129.118 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aces  to  operate 
a  Boeing  727-100  aircraft  that  is  not 
equipped  with  a  traffic  alert  and 
collision  avoidance  system  (TCAS)  into 
and  firom  San  Juan  Airport,  Puerto  Rico 
over  a  three  month  period  after 
December  30, 1993. 

Denial.  January  28.  1994.  Exemption 
No.  5834 

Docket  No:  27573. 

Petitioner  Richard  A.  Henson. 

Sections  of  the  FAR  Affected:  14  CFR 
25.811(0 

Description  of  Relief  Sought:  To  allow 
type  certification  of  his  Learjet  Model 
31A  without  the  required  emergency 
exit  outline  bands. 

Gmnt.  January  20.  1994.  Exemption  No. 
5832 

(FR  Doc.  94-3245  Filed  2-10-94;  8:45  am] 
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Federal  Aviation  Administration 
Rulemaking  Advisory  Committee 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
March  1.  1994,  at  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  AOPA  offices  on  500  E  Street,  suite 
920,  International  Trade  Commission 
Building.  SVV.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ron  Myres.  Assistant  Executive 
Director  for  General  Aviation 
Operations,  Flight  Standards  Service 
(AFS-850).  800  Independence  Avenue. 
SVV.,  Washington.  DC  20591.  Telephone: 
(202)  267-8150;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 


Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues.  This  meeting  will  be  held  on 
March  1, 1994,  at  1  p.m.,  at  the  AOPA 
offices  on  500  E  Street,  suite  920, 
International  Trade  Commission 
Building,  SW.,  Washington,  DC  20591. 
The  agenda  for  this  meeting  will  include 
progress  reports  from  the  Operations 
Over  the  High  Seas  and  part  103 
(Ultralight  Vehicles)  Working-Groups.  In 
addition,  the  FAA  will  give  a 
presentation  on  a  proposed  task  for  this 
ARAC  issues  group  concerning 
appropriate  minimum  standards  for 
aviation  navigation  and  communication 
radios  that  would  be  free  from 
electromagnetic  interference  caused  by 
VHF  television  and  FM  broadcast 
transmissions. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC.  on  February  4. 
1994. 

Ron  Myres, 

Assistant  Executive  Director  for  General 
A\iation  Operations.  Aviation  Rulemaking 
Advisory  Committee. 
IFR  Doc.  94-3243  Filed  2-10-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Rulemaking,  Research  and 
Enforcement  Programs  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  NHTSA  industry 
meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs.  In  addition,  NHTSA 
will  hold  a  separate  public  meeting  to 
describe  and  discuss  specific  research 
and  development  projects. 
DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  enforcement  and  other 
programs  will  be  held  on  March  24. 


1994,  beginning  at  9:30  a.m.  and  ending 
at  approximately  12:30  p.m.  Questions 
relating  to  the  agency's  rulemaking, 
enforcement  and  other  programs  must 
be  submitted  in  writing  by  March  15, 
1994,  to  the  address  shovm  below.  If 
sufficient  time  is  available,  questions 
received  after  the  March  15  date  may  be 
answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  for  the  question(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  March  15, 1994. 
and  the  issues  to  be  discussed  will  be 
mailed  to  interested  personnel  by  March 
18,  1994,  and  will  be  available  at  the 
meeting. 

Also,  the  agency  will  hold  a  second 
public  meeting  on  March  23  devoted 
exclusively  to  a  discussion  of  research 
and  development  programs.  The 
meeting  will  begin  at  1:30  p.m.  and  end 
at  approximately  5  p.m.  This  meeting  is 
described  more  fully  in  a  separate 
announcement. 

ADDRESSES:  Questions  for  the  March  24 
NHTSA  Technical  Industry  Meeting,  to 
be  held  from  9:30  a.m.  to  12:30  p.m., 
relating  to  the  agency's  rulemaking, 
research,  and  enforcement  programs 
should  be  submitted  to  Barry  Felrice, 
Associate  Administrator  for 
Rulemaking,  NRM-01,  National 
Highway  Traffic  Safety  Administration, 
room  5401,  400  Seventh  Street.  SW., 
Washington.  DC  20590.  Questions  for 
the  Research  and  Development  Program 
Meeting  to  be  held  on  March  23  from 
1:30  p.m.  to  5  p.m.  should  be  submitted 
to  George  L  Parker,  Associate 
Administrator  for  Research  and 
Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
room  6206,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Both  meetings 
will  be  held  at  the  Ramada  Inn,  near  the 
Detroit  Metro  Airport.  8270  Wickham    - 
Road.  Romulus,  MI  48174. 
SUPP1.EMENTARY  INFORMATION:  NHTSA 
will  hold  its  regular,  quarterly  meeting 
from  9:30  a.m.  to  12:30  p.m.,  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs,  on  March  24.  1993. 
Since  the  agency  is  holding  a  separate 
meeting  on  its  research  and 
development  programs,  any  questions 
on  those  issues  will  only  be  answered 
at  the  afternoon  meeting  to  be  held  on 
March  23, 1994  from  1:30  p.m.  to  5  p.m. 
and  should  be  submitted  to  the  Research 
and  Development  Office.  However, 
questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  to  ongoing  rulemaking  procedures 
should  be  submitted,  as  in  the  past,  to 
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the  agency's  Rulemaking  Office.  The 
meetings  will  be  held  at  the  Ramada 
Inn,  near  the  Detroit  Metro  Airport, 
8270  Wickham  Robd.  Romulus,  MI 
48174.  The  purpose  of  the  meeting  is  to 
focus  on  those  phases  of  NHTSA 
activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  the  meetings  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington,  IX!,  within  four  weeks  after 
the  meetings.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  100  to  150 
pages)  upon  request  to  NHTSA 
Technical  Reference  Seciion,  room 
5108.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  The  Technical 
Reference  Section  is  open  to  the  public 
from  9:30  a.m.  to  4  p.m. 

NHTS.A  will  provide  auxiliary  aids  to 
p)articipants  as  necessary,  during  the 
NHTSA  Technical  Industry  Meeting  and 
the  NHTSA  Industry  Research  and 
Development  Meeting.  Thus,  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts,    ■ 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Barbara  Carnes  on  (202) 
366-1810,  by  COB  March  15. 1994.  for 
the  9:30  a.m.  to  12:30  p.m.  portion  of 
the  meeting  or  Barbara  Coleman  (202) 
365-1537  by  COB  March  15, 1994  for 
the  1:30  p.m.  to  5  p.m.  portion. 
Barry  Feirice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  9A-3271  Filed  2-10-94;  8;45  ami 
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[Docket  No.  94-12;  Notice  1] 

Mercedes-Benz  of  North  America,  Inc.; 
Receipt  of  Petition  for  Detennination  of 
Inconsequential  Noncompliance 

Mercedes-Benz  of  North  America,  Inc. 
(Mercede.s)  of  Montvale,  New  Jersey  has 
determined  that  the  headlamps  on  some 
of  its  vehicles  fail  to  comply  with  the 
lens  bonding  requirements  of  49  CFR 
571.108.  Motor  Vehicle  Safety  Standard 
No.  108,  "Larapw,  Reflective  Devices  and 
Associated  Equipment,"  and  has  filed 
an  appropriate  report  pursuant  to  49 
CFR  Part  573,  "Defect  and 
Noncompliance  Reports."  Mercedes  has 
also  petitioned  to  be  exempted  from  the 
notification  and  remedy  requiren>ents  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 


This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S4  of  FMVSS  No.  108 
defines  "replaceable  bulb  headlamp"  as 
one  that  is  comprised  of  a  bonded  lens 
and  reflector  assembly. 

During  the  period  of  August  1991  to 
December  1993,  Mercedes  produced 
approximately  46.000  Mercedes-Benz 
vehicles  for  sale  in  the  United  States  in 
which  the  lenses  were  securely  clipped 
onto  their  reflectors  as  an  assembly,  but 
not  bonded  as  required  by  FMVSS  No. 
108.  These  vehicles  included 
approximately  35.925  S-Class,  7,379  E- 
Class,  and  2,632  C-Class  models.  In 
addition,  approximately  1,873 
noncompliant  replacement  part 
headlamps  and  approximately  1,147 
noncompliant  replacement  part 
headlamp  lenses  were  sold  to  Mercedes- 
Benz  dealerships. 

Mercedes  supf>orts  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

1.  Damaged  Lenses  Will  Be  Replaced  With 
Complying  Headlamp  Assemblies 

Based  on  the  number  of  replacement  lenses 
sold  in  Model  Years  1991-92.  (Mercedes) 
estimates  that  approximately  500  lenses  are 
replaced  each  year  in  the  subject  vehicles. 

Thus,  the  number  of  vehicles  involved  is 
relatively  low. 

Effective  November  2. 1993.  (Mercedes)  no 
longer  sells  lenses  as  a  replacement  part  This 
means  that  no  source  for  replacement  lenses 
now  exists.  Therefore,  when  lenses  are 
damaged  in  the  future,  the  owner's  only 
recourse  will  be  to  replace  the  entire 
headlamp  assembly  that  complies  with 
Standard  108. 

In  the  unlikely  event  that  a  noncomplying 
aftermarket  lens  market  were  developed  for 
the  46.000  vehicles  produced,  their  use 
would  be  restricted  by  state  inspection  laws. 
At  the  present  time,  approximatety  two- 
thirds  of  all  states  have  periodic  inspection 
programs.  As  evidenced  by  *  *  *  state 
vehicle  regulations  (which  Mercedes 
included  with  its  petition  and  are  contained 
in  the  Docket),  replacement  headlamp  lenses 
are  required  to  keep  the  headlamp  in 
compliance  with  Standard  108.  h  is  our 
understanding  that  State  Inspection  garages 
routinely  reject  cars  if  their  headlamp  lenses 
do  not  bear  the  "DOT"  marking,  since  the 
lack  of  "DOT"  quickly  identifies  the 
headlamp  as  a  non-US.  unit.  Therefore,  in 
the  unlikely  event  that  a  vehicle  owner 
replaces  a  damaged  lens  with  a 
noncomplying  aftermarket  lens  rather  than  a 
complying  headlamp  assembly,  the  vehicle 
will  (ail  inspection  in  most  states. 

2.  Headhmp  Aim  Not  Affected 

In  a  recently  published  Federal  Register 
notice  (Docket  93-57)  requesting  comments 


on  the  subject  of  twnded  versus  unbonded 
headlamps.  NHTSA  stated: 

In  previous  denials  of  petitions  to  allow 
removable  headlamp  lenses,  NHTSA  argued 
that  mechanical  aiming  of  lamps  with  lens- 
mounted  aiming  pads  could  be  affected  by 
any  change  of  the  alignment  relationship 
established  between  lenses  and  reflectors  at 
the  time  of  manufacture.  Thus,  alteration  of 
the  original  alignnoent  during  lens 
replacement  could  misaim  the  beam.  (58  FR. 
42.924  (August  12. 1993.) 

This  concern  is  not  relevant  here  because 
the  vehicles  in  question  contain  on-board 
aiming  devices  (vehicle  headlamp  aiming 
devices).  No  aiming  pads  are  needed  in  such 
advanced  technology.  Since  the  lens  does  not 
participate  in  the  aiming  of  the  headlamp, 
aiming  cannot  be  affected  by  misalignment  of 
the  lens  during  lens  replacement  in  the 
Mercedes  system. 

3.  Headlamp  Beam  Formation  Not 
Affected 

In  the  same  Federal  Register  notice, 
NHTSA  expressed  concern  that  replacement 
lenses  may  alter  the  headlamp  beam 
formation  due  to  the  fluting  (prescription)  of 
the  lens.  Several  factors  assure  photometric 
compliance  with  Standard  108  for  the 
Mercedes-Benz  unbonded  headlamp.  First,  in 
the  headlamp  manufacturing  process,  the 
headlamp  is  designed  so  that  the  lens  can  be 
clipped  onto  any  housing/reflector  assembly 
and  be  assured  of  meeting  the  photometric 
perfonnance  requirements  of  Standard  108 
*   •  •  ITIhe  design  permits  only  a  positive 
and  secure  attachment.  There  are  no  shims  or 
adjustments  that  could  influence  the  iens 
mounting.  Second,  from  a  design  point  of 
view,  the  physical  size  of  the  reflector  and 
tens  make  the  headlamp  highly  insensitive  to 
minute  positioning  variations  in  mounting 
and/or  manufacture. 

4.  Vehicle  Maintenance 

All  affected  vehicles  are  within  the  time 
constraints  of  the  warranty  period.  Thus, 
within  the  next  12  months,  (McrcedesI  will 
be  able  to  remedy  the  noncompliance  when 
the  subject  vehicles  are  brought  in  for 
service.  [Mercedesl  will  direct  dealers  to 
bond  the  headlamps  of  all  noncomplying 
vehicles  brought  to  authorized  dealers  for 
service. 

5.  Conclusion 

In  view  of  the  fact  that  the  headlamps 
comply  with  all  perfonnance  aspects  of 
Standards  108,  that  the  replacement  lenses 
are  BO  longer  available  from  (Mercedes)  or  its 
dealers,  and  that  the  vehicles  will  be 
remedied  shortly  through  routine  warranty 
maintenance,  there  is  no  adverse  impact  on 
safety.  Therefore.  [Mercedes  believes  that} 
NHTSA  should  grant  [its]  petition  for  an 
exemption  for  and  inconsequential 
noncompliance  with  Standard  108. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  ()etition  of  Mercedes, 
described  above. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
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Safety  Administration,  room  5109. 400 
Seventh  Street.  SW..  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supportJhg  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  March  14. 
1994. 

Authority:  (15  U.S.C  1417;  delegations  of 
authority  at  49CFR  1.50  and  49  CFR  601.8. 

Issued  on  February  7. 1994. 
Barry  Felrice. 

Associate  Administrator  for  Pulemaking. 
|FR  Doc.  94-3188  Filed  2-10-94;  8:45  am] 

BILUNO  CODE  4*1ft-<»-M 


DEPAIHMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Termination  of  Restrictions  on 
Importation  of,  and  Certification 
Rei^uirements  for.  Nickel  and  Nickel* 
Bearing  Materials  Originating  In  the 
Soviet  Union  or  its  Successor  States 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notica 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  is  lifting  its  1983  ban  on  the 
importation  into  the  United  States  of 
unfabricated  nickel  and  nickel-bearing 
materials  from  the  Union  of  Soviet 
Socialist  Republio;  (the  "USSR")  and  its 


successor  states.  In  ligm  of  this  action, 
the  Office  of  Foreign  Ai^sets  Control  is 
also  eliminating  the  administrative 
procedure  established  in  1990.  whereby 
certain  nickel  and  nickel-bearing 
materials  originating  in  the  Russian 
Republic  of  the  USSR  could  be  imported 
only  if  accompanied  by  special 
certificates  of  origin  issued  by  WO 
RaznoimporL 
DATES:  February  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  G.  Brown,  Sanctions  Program 
Officer  (teL:  202/622-2500).  or  William 
B.  Hoffaian.  Chief  Counsel  (tel.:  202/ 
622-2410).  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
Washington,  OC  20220. 
SUPP1.EMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASCII. 

Background 

On  November  23. 1983.  the  Office  of 
Foreign  /Assets  Control  announced  a  ban 
on  the  importation  into  the  United 
States  of  nickel  and  nickel-bearing 
materials  ("nickeU*)  from  the  USSR.  4« 
FR  53006.  The  ban  was  imposed 
because  it  was  believed  that  nickel  of 
Cuban  origin  was  contained  in  nickel 
exported  from  the  Russian  Republic  of 
the  USSR  to  the  United  States.  The 
importation  of  Cuban  nickel  is 
prohibited  under  the  Cuban  Assets 
Control  Regulations,  31  CFR  part  515 
(the  "Regulations"). 

On  June  28, 1990,  pursuant  to  an 
exchange  of  letters  betM>een  the 


Government  of  the  USSR  and  the 

Government  of  the  United  States,  a 
procedure  was  established  to  permit  the 
importation  into  the  United  States  of 
certain  nickel  from  two  complexes  in 
Russia.  Nickel  produced  in  the  Russian 
Republic  of  the  USSR  by  the  Norilsk 
Mining  and  Metallurgical  Plant  and  the 
Nickel  Industrial  Amalgamation  at 
Monchegorsk  could  be  imported 
provided  that  each  shipment  was 
accompanied  by  a  certificate  of  origin 
issued  by  WO  Raznoimport  as 
specified  in  the  exchange  of  letters. 
Notice  concerning  the  requirement  for 
certificates  of  origin  was  published  on 
July  20.  1990.  55  FR  29704;  see  also 
Regulations,  §  515.536(c). 

Following  consultation  between  the 
Department  of  the  Treasury  and  the 
Department  of  State,  it  was  determined 
that  these  import  restrictions  could  both 
be  eliminated  in  light  of  changed 
circumstances  in  the  Russian  Republic 
after  the  breakup  of  tl»e  USSR.  In 
particular,  because  Russia  has  reduced 
its  importation  of  Cuban-origin  nickel 
significantly  and  patterns  of  trade 
indicate  that  such  imports  are  not 
reexported,  peimitting  the  importation 
of  nickel  from  the  successor  states  to  the 
USSR  will  have  no  weakening  effect  on 
the  U.S.  embargo  of  Cutja.  The  United 
States  continues  its  firm  commitment  to 
rigorous  enforcement  of  the  Regulations. 

Dated:  January  13. 1994. 
R.  Richard  Newconb. 
Director.  Office  of  Foreign  Assets  Control 

Approved;  )anuary  19. 1994. 

John  P.  Simpson. 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
(r  Trade  Enforoement). 

jFR  Doc.  94-3225  Filed  2-*-»4.  11:47  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
ttie  "Government  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  DATE:  2.00  p.m..  March  7,  1994. 
PLACE:  Public  Hearing  Room,  Suite  700, 
625  Indiana  Avenue.  N\V.  Washington, 
DC  20004. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  The  Board's  continuing  review  of  the 
readiness  of  Los  Alamos  National 
Laboratory's  (LANL)  Plutonium  Facility  (TA- 
5)  for  production  of  encapsulated  plutonium 
(Pu238)  oxide  pellets  for  Radioisotope 
Thermoelectric  Generators  that  provide 
electrical  power  for  spacecraft  used  on  deep 
spkace  missions. 

2.  DOE'S  evaluation  of  the  Los  Alamos 
National  Laboratory's  efforts  to  comply  with 
DOE  nuclear-safety  Orders. 

3.  Presentations  by  DOE  and  possibly  the 
Board's  Technical  Staff  relating  to  the  safety 
basis,  including  status  of  the  emergency 
diesel  generator,  and  the  adequacy  of 
protection  of  public  and  worker  health  and 
safety  relative  to  LANL's  Plutonium  Facility 

The  Department  of  Energy  will  take 
appropriate  measures  to  safeguard  any 
ciassiHed  or  controlled  nucleai 
information  it  presents  at  this  meeting. 
CONTRACT  PERSONS  FOR  MORE 
INFORMATION:  Robert  M.  Andersen. 
General  Counsel,  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW..  Suite  700,  Washington, 
DC  20004,  (202)  208-6387.  This  is  not 
a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  The  Los 
Alamos  National  Laboratory  is  currently 
preparing  to  proceed  to  full  production 
of  encapsulated  pellets  of  plutonium 
(Pu238)  oxide  for  Radioisotope 
Thermoelectric  Generators  to  support 
NASA's  Cassini  space  program.  The 
Board  will  discuss  and  deliberate  upon 
public  and  worker  health  and  safety 
issues  related  to  LANL'S  readiness  to 
conduct  Cassini  operations  at  the 
Plutonium  Facility.  The  meeting  will 
include  presentations  by  DOE  and 
possibly  the  Board's  Technical  Staff 
relating  to  LANL's  TA-55. 

A  transcript  of  the  meeting  will  be 
made  available  by  the  Board  for 


inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington  office. 

The  Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  February  9,  1994. 
Robert  M.  Andersen, 

General  Counsel. 

IFR  Doc.  94-3363  Filed  2-9-94;  1:30  pm| 

BILUNG  CODE  6820-KD-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:17  p.m.  on  Tuesday,  February  8, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
reports  of  the  Office  of  Inspector 
General,  and  (2)  matters  relating  to  the 
probable  failure  of  an  insured 
depository  institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove. 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  {c)(2).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B),  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(8),  (c)(9)(A)(ii), 
and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  NW.,  Washington,  DC. 

Dated:  February  8. 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox. 

Acting  Deputy  Executive  Secretary. 
[FR  Doc.  94-3394  Filed  2-9-94;  2:08  pm] 

BILUNO  CODE  e714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:15 

a.m.,  Wednesday,  February  16, 1994, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  amendments  to  the 
Hatch  Act. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  9.  1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-3356  Filed  2-9-94;  11:36  am) 

BILUNO  CODE  t210-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 

February  16.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  Regulation  E 
(Electronic  Fund  Transfers)  to  cover 
Electronic  Benefit  Transfer  (EBT)  programs 
established  by  federal,  state,  or  local 
agencies.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0796) 

2.  Publication  for  comment  of  revision  of 
Regulation  E  (Electronic  Fund  Transfers). 
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3.  Proposal  under  the  Board's  Payments 
System  Risk  Reduction  Policy  regarding 
daylight  overdraft  jienalty  fee  for  bankers' 
banks,  Edge  corporations,  and  limited 
purpose  trust  companies.  (Proposed  earlier 
for  public  comment:  Docket  No.  R-0693) 

4.  Proposals  for  reducing  overnight 
overdrafts. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda 

Please  Note  That  No  ENscussion  Items 
Are  Scheduled  for  This  Meeting 

Note:  If  an  item  is  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  item  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  S5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  February  9, 1994. 
Jennifier  |.  Johnson, 

Associate  Secretary  of  the  Board.   ' 

(FR  Doc.  94-3357  Filed  2-9-94:  11:37  am] 

BILUNO  CODE  eZlfr-OI-P 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

TIME  AND  DATE:  9  a.m.,  February  22, 

1994. 

PLACE:  4th  Floor,  Conference  Room. 

1250  H  Street.  NW.,  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  January 
18,  1994,  Board  meeting. 

2.  Labor  Department  briefing. 

3.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

4.  Quarteriy  review  of  investment  policy. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  February  8, 1994. 
Roger  W.  Mehle. 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

IFR  Doc.  94-3381  Filed  2-9-94:  1:21  pm] 
BILUNO  CODE  CTSO-Ot-M 

UNrTED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITC  SE-94-04] 

TIME  AND  DATE:  February  15.  1994  at  9:30 
a.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  73t-TA-643  (Final)  (Defrost 
Timers  from  ]ap>an) — briefing  and  vote. 

5.  Continuation  of  discussion  APO  matters. 

6.  Outstanding  action  (acket:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  February  8. 1994. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  94-3386  Filed  2-*-94: 1:36  pm) 

BILUNO  CODE  T020-02-P 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Voting  Conference 

-HME  AND  DATE:  10:00  a.m.,  Wednesday. 
February  16.  1994. 


PLACE:  Hearing  Room  A.  Interstate 
Commerce  Commission.  12th  and 
Constitution  Avenue.  NW..  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  f>ermitted. 

MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  32173.  Orange  County 
Transportation  Authority,  Riverside  (Zounty 
Transportation  Commission,  San  Bernardino 
Associated  Governments,  San  Diego 
Metropolitan  Transit  Development  Board, 
North  San  Diego  County  Transit 
Development  Board — Acquisition 
Exemption — The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  et  al. ' 

AB-362  (Sub-No.  2X).  Texas  and 
Oklahoma  R.  R.  Company — Abandonment 
Exemption — Between  the  Oklahoma — Texas 
State  Line  and  Orient  Junction  (Sweetwater) 
Texas. 

Ex  Parte  No.  444.  Electronic  Filing  of 
Tariffs. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  OfTice  of  Congressional 
and  Public  Affairs,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
IFR  Doc.  94-3380  Filed  2-9-94:  1:25  pm] 

BILUNO  COM  T036-01-P 


■  This  proceeding  includes:  Finance  Docliet  tio. 
32173  (Sut>-r4o.  1).  Orange  County  Trontportation 
Authority  and  Bivmide  County  Transportation 
Commission — Trackage  Rights  Exemption — The 
Atchison,  Topeka  and  Santa  Fe  Company;  Finance 
Docket  No.  321 72.  Lot  Angeles  County 
Transportation  Commission — Acquisition 
Exemption,  Topeka  and  Santo  Fe  Bailway 
Company:  and  Finance  Dockert  No  32172  (Sub  No 
1).  Los  Angeles  County  Transportation 
Commission — Trackage  Bights — The  Atchison. 
Topeka  and  Santa  Fe  Railway  Company 


sis 


Friday 

February  11,  1994 


Part  II 


1.  I 

r  §  1 

a.  s      ^ 
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Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  32 

Refuge-Specific  IHunting  and  Fishing 

Regulations;  Final  Rules 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  32 
RIN  10ia-AB25 

Addition  of  Eight  National  Wildlife 
Refuges  to  the  List  of  Open  Areas  for 
Hunting,  Three  to  the  List  for  Sport 
Fishing  and  Pertinent  Refuge-Specific 
Regulations 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  adds  eight  national 
wildlife  refuges  (NWR(s))  to  the  lists  of 
open  areas  for  migratory  game  bird 
bunting,  upland  game  hunting,  and/or 
big  game  hunting,  three  NWRs  to  the  list 
for  sfKjrt  fishing  and  pertinent  refuge- 
specific  regulations  for  those  activities. 
The  Service  has  determined  that  such 
uses  will  be  compatible  with  and,  in 
some  cases,  enhance  the  purposes  for 
which  each  refuge  was  established.  The 
Service  has"  further  determined  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  principles  of  sound 
wildlife  management,  and  is  othervase 
in  the  public  interest  by  providing 
additional  recreational  opportunities  of 
a  renewable  natural  resource.  In 
addition,  these  regulations  are 
consistent  with  the  new  format  which 
reorganizes  all  hunting  and  fishing 
regulations  under  one  part. 
EFFECTIVE  OATt:  This  rule  is  effective  on 
February  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Refuges, 
MS  670  ARLSQ,  1849  C  Street.  NW., 
Washington,  DC  20240;  Telephone: 
703-358-1744. 

SUPPt-EMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  eight  refuges  to 


hunting  and  three  to  sport  fishing.  All 
of  the  hunting  and  fishing  programs 
included  in  this  openings  document 
have  refuge-specific  hunting  or  fishing 
regulations  which  are  included  in  this 
rulemaking. 

This  rulemaking  will  also  include 
Little  Pend  Oreille  National  Wildlife 
Refuge  in  the  alphabetical  listing  under 
section  32.67  Washington.  This  refuge 
was  operated  by  the  state  of  Washington 
until  1989.  In  November  of  1989 
hunting  plans  for  migratory  game  bird, 
upland  game  and  big  game  were 
approved,  as  carryover  programs  under 
state  regulation.  These  migratory  game 
bird  and  upland  game  programs  were 
not  listed  in  the  Code  of  Federal 
Regulations.  The  big  game  program  was 
listed,  but  was  inadvertently  dropped 
when  the  Service  recodified  and 
consolidated  the  refuge-spedfic 
regulations  for  hunting  and  fishing 
During  the  comment  p>eriod,  the  Service 
recognized  the  need  to  correct  that  error 
and  to  add  the  two  programs  not 
previously  not  listed. 

In  the  September  17, 1993,  issue  of 
the  Federal  Register,  58  FR  48732.  the 
Service  published  a  proposed 
rulemaking  to  implement  the  hunting 
and  fishing  openings  and  invited  public 
comment.  The  Service  received 
comments  from  The  Fund  for  Animals, 
Inc.  and  the  Wildlife  Refuge  Reform 
Coalition.  The  substantive  comments 
and  our  responses  are  as  indicated 
below.  The  Service  is  aware  that  some 
of  the  hunting  seasons  have  already 
begun.  Any  further  delay  in  these 
openings  would  unnecessarily  deprive 
the  public  of  the  hunting  opportimities 
these  programs  would  provide. 
Therefore,  in  accordance  with  5  U.S.C 
553(d)(3),  the  Service  finds  good  cause 
to  make  this  rule  effective  upon 
publication. 

Comments  Received  and  Service 
Responses 

1.  Comment:  The  comment  period 
was  inadequate  to  properly  analyze  the 
proposed  hunting  programs  and  their 
refuge-specific  regulations. 

Response:  An  aobreviated  comment 
period  was  initially  prescribed  due  to 
the  fast  approach  of  the  scheduled 
hunting  seasons.  The  Service  was  in 
error,  however,  in  not  explaining  this  in 
the  proposed  rulemaking.  Accordingly, 
the  comment  period  was  extended  an 
additional  20  days  by  publication  in  the 
Federal  Register  at  58  FR  53703. 

2.  Comment:  The  Refuge  Recreation 
Act  was  violated  because  no 
independent  finding  of  adequate 
funding  to  operate  tbe  hunts  has  been 
done  and,  furthermore,  the  public  has 
not  been  allowed  to  review  the  refuge 


budgets  and  make  recommendations  on 
how  refuge  units  should  spend  their 
budget  allocations. 

Response:  The  adequacy  of  funding 
has  been  assured  by  the  specific  refuge 
unit  opening  to  hunting/fishing,  and  has 
been  verified  by  the  Regional  Office 
which  has  oversight  responsibility  of 
refuge  unit  budgets.  The  Refuge 
Recreation  Act  does  not  require  that  the 
public  participate  in  the  development  of 
refuge  unit  budgets.  There  has  been  no 
finding  in  any  of  the  openings  that  the 
wildlife  resource,  or  operations  of  the 
refuge  unit  generally,  will  be 
compromised  in  any  manner. 

3.  Comment:  The  openings  have  not 
adequately  shown  that  they  are 
biologically  sound. 

Response:  All  of  the  hunt  plans 
include  environmental  assessments  and 
speak  to  the  population  and  habitat  of 
the  wildlife  resource  to  be  bunted  and 
to  other  wildlife  that  may  be  impacted 
by  the  hunt.  These  elements  of  the  hunt 
plans  were  generally  discussed  in  the 
proposed  rulemaking  and  the  public 
was  afforded  the  opportunity  to  review 
the  plans.  The  Service  supports  its 
refuge  managers'  decisions  on  the 
propriety  of  opening  their  refuge  units 
to  hunting  and  the  concurrence  required 
by  the  respective  Regional  Offices. 

4.  Comment:  The  compatibility 
determinations  for  the  specific  refuge 
hunts  did  not  include  adequate 
biological  information  from  which  such 
determination  could  be  made  and, 
furthermore,  did  not  provide  adequate 
information  on  what  would  constitute 
"sound  wildlife  management." 

Response:  As  discussed  above,  the 
biological  basis  for  each  hunt  was 
discussed  in  each  of  the  plans.  The 
refuge  managers  made  compatibility 
determinations  properly  and  considered 
whether  or  not  the  hunting  activity 
would  be  compatible  with  the  purposes 
for  which  the  refuge  was  established.  As 
the  Fund  for  Animals  points  out,  the 
term  "sound  wildlife  management"  is 
not  defined.  However,  absent  such 
specific  definition,  the  refuge  managers' 
determinations  on  compatibility  and 
sound  wildlife  management  must  be 
accepted  given  their  years  of  experience, 
professional  judgment,  and  review  of 
biology  and  habitat  (as  contained  in  the 
hunt  plans).  Comments  based  on 
philosophical  disagreements  on  the 
propriety  of  hunting  on  any  national 
wildlife  refuge  cannot  be  settled  within 
this  rulemaking  process. 

5.  Comment:  The  Environmental 
Assessments  (EAs)  were  not  sufficient  to 
comply  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 
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Response:  The  Service  notes  the 
disagreement  of  the  Fund  for  Animals 
with  the  EAs  provided  for  each  of  the 
refuge-specific  hunts.  However,  all 
components  of  NEPA  were  complied 
with  in  the  development  of  these 
assessments.  Again,  the  Service 
contends  that  the  disagreement  of  the 
Fund  for  Animals  is  philosophical  and 
not  based  on  objective  standards  of 
review. 

6.  Comment:  The  Fund  for  Animals 
makes  refuge-specific  arguments  to 
support  its  general  conclusions  above  to 
support  its  conclusion  that  none  of  the 
hunting  decision  documents  comply 
with  existing  Acts,  regulations  and 
policies  that  govern  the  establishment  of 
hunting  on  national  wildlife  refuges. 

Response:  The  Service  finds  that  the 
hunt  opening  packages  are  complete, 
have  included  adequate  information  for 
concurrence  by  the  Regional  Office,  and 
are  in  compliance  with  all  rules  and 
regulations  governing  the  establishment 
of  hunt  programs  on  national  wildlife 
refiiges. 

7.  Comment:  The  Wildlife  Refuge 
Reform  Coalition  concludes  that  the 
proposed  openings  are  inappropriate 
and  in  violation  of  the  National  Wildlife 
Refuge  System  Administration  Act  and 
the  Refuge  Recreation  Act. 

Response:  The  Service  notes  that  this 
comment  is  premised  on  the 
organization's  position  that  hunting  is  a 
"perversion  of  (the)  purpose"  of  the 
refuge  system.  The  Service  has 
attempted,  through  the  various  decision 
documents  required  in  the  opening 
process  for  each  refuge,  to  substantiate 
its  decision  that  hunting  on  particular 
national  wildlife  refuges  is  within  the 
confines  of  "sound  wildlife 
management"  and  meets  various  rules 
and  regulations  prescribed  for  such 
openings. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd).  and  the 
Rehige  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 


gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary- 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

In  preparation  for  these  openings,  the 
refuge  units  have  included  in  their 
"openings  packages"  for  Regional 
review  and  approval  from  the 
Washington  Office  the  following 
documents:  A  hunting/fishing  plan;  an 
environmental  assessment;  a  Finding  of 
No  Significant  Impact  (FONSI),  or  an 
Environmental  Impact  Statement  and 
Record  of  Decision;  a  section  7 
evaluation  or  statement  that  no 
endangered  or  threatened  species  exist 
on  the  refuge;  a  letter  of  concurrence 
from  the  affected  States;  and  refuge- 
spedfic  regulations,  as  provided  herein. 
From  a  review  of  the  totality  of  these 
documents,  and  for  each  refuge  unit 
specifically,  the  Secretary  determines 
that  the  opening  of  the  areas  to 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting  and 
sport  fishing  are  compatible  with  the 
principles  of  sound  wildlife 
management  and  will  otherwise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  these  openings  for 
hunting  and  fishing  are  compatible  and 
consistent  with  the  primary  purposes 
for  which  each  of  the  refuges  listed 
below  was  established,  and  that  funds 
are  available  to  administer  the 
programs.  The  hunting  and  fishing 
programs  will  be  generally  within  State 
and  Federal  (migratory  game  bird) 
regulatory  frameworks.  A  brief 
description  of  the  hunting  and  fishing 
programs  follows: 

Alamosa  NWR  is  located  in  the  San 
Luis  Valley  in  south-central  Colorado,  3 
miles  southeast  of  the  City  of  Alamosa. 
It  is  administered  as  part  of  the 
Alamosa/Monte  Vista  National  Wildlife 
Refuge  Complex.  The  refuge  is  11.169 
acres  in  size  and  consists  primarily  of 
Rio  Crande  River  bottomland.  This  lai^e 
mountain  valley  at  an  elevation  of  7.500 
feet  is  an  important  waterfowl 
production  area  in  spite  of  its  southern 
location.  The  refuge  is  an  important 
waterfowl  breeding  area  with  about 
3.000  ducks  and  200  geese  produced 
annually.  This  refuge  provides 
important  migrational  habitat  for  500  to 


700  sandhill  cranes  and  up  to  90  bald 
eagles.  Colonial  waterbird  nesting 
colonies  exist  on  the  refuge  and  can 
include  750  white-faced  ibis,  black- 
crowned  night  herons,  and  snowy  and 
cattle  egret  nests.  The  sport  fishing 
program  would  open  the  southern 
portion  of  the  refuge,  about  5  miles 
along  the  Rio  Grande  River,  to  fishing 
from  July  1  through  September  30 
annually  in  accordance  with  State  of 
Colorado  fishing  regulations  regarding 
species,  bag  and  possession  limits  and 
methods.  All  fish  species  present  would 
be  open  to  fishing.  No  special  refuge 
permit  would  be  required.  The  fishing 
program  would  not  be  open  during 
spring,  early  summer,  or  fall  in  order  to 
protect  waterfowl  migration  and 
production  habitat,  l^e  designated 
fishing  season  would  not  significantly 
affect  waterfowl  production.  The  river 
does  not  have  a  high  value  for  brood 
production  and  has  little  use  by 
waterbirds  during  this  time.  A  section  7 
consultation  was  conducted  with  a 
finding  that  the  fishing  program  is  not 
likely  to  adversely  affect  any  threatened 
or  endangered  species.  An 
environmental  assessment  concluded 
that  no  significant  impact  to  the  human 
environment  would  occur  if  the  fishing 
program  were  instituted.  The  estimated 
cost  for  the  fishing  program  is  $1,000 
and  includes  labor  for  informing  the 
public  with  signlfig,  answering 
questions,  and  extra  law  enforcement 
patrols.  Once  the  fishing  program  is 
established,  annual  operating  costs  are 
estimated  at  approximately  $700.  This 
cost  can  be  easily  met  with  current 
refuge  funding.  Therefore,  it  is 
determined  that  for  FY  94  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
program  pursuant  to  the  Refuge 
Recreation  Act. 

Browns  Park  National  Wildlife  Refuge 
is  located  in  an  isolated  mountain  valley 
in  extreme  northwestern  Colorado.  It 
lies  along  both  sides  of  the  Green  River, 
entirely  within  Moffat  County,  25  miles 
below  Flaming  Gorge  Dam.  It  contains 
13,455  acres  of  river  bottomland  and 
adjacent  beachland.  The  winters  are 
unusually  mild  for  mountainous 
country,  thereby  providing  winter  haven 
for  wildlife.  There  are  three  distinct 
land  types  on  the  refuge:  (1)  Steep, 
rocky  mountain  slopes,  (2)  alluvial 
beachlands.  and  (3)  conglomerate 
sedimentiu^'  river  bottomlands. 
Numerous  species  of  ducks  and  Great 
Basin  Canada  geese  nest  on  the  refuge. 
The  waterfowl  population  swells  by  the 
thousands  during  the  spring  and  fall 
migrations.  Wading  birds,  shorebirds. 
and  a  variety  of  raptors  also  use  the 
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refuge  during  various  seasons.  Resident 
species  include  mule  deer,  pronghom 
antelope,  rabbits,  and  sage  grouse.  Elk 
and  bighorn  sheep  occasionally  visit  the 
refuge.  Species  having  threatened  or 
endangered  status  include  the  bald 
eagle,  peregrine  falcon,  Colorado  River 
squawfish.  humpback  chub,  and 
bonytail  chub.  The  mission  of  the  refuge 
is  to  preserve,  restore  and  manage  a 
portion  of  the  Green  River  and 
associated  ecosystems  for  optimum 
wildUfe  resources  and  to  provide 
compatible  human  benefits  associated 
with  its  wildlife  and  wildlands.  The 
refuge  will  now  open  to  the  hunting  of 
elk.  The  refuge  is  already  open  to  the 
hunting  of  waterfowl,  cottontail  rabbit 
and  mule  deer.  Aerial  surveys  indicate 
increasing  numbers  of  elk  are  using  the 
refuge  during  the  fall  and  winter 
months.  Up  to  200  elk  were  observed  on 
the  refuge  during  the  winter  of  1991-92. 
A  separate  compatibility  determination 
has  concluded  that  the  hunting  of  elk 
would  be  compatible  with  the  purposes 
for  which  the  refuge  was  established. 
Furthermore,  the  elk  population  is  not 
anticip)ated  to  be  detrimentally 
impacted  by  the  proposed  hunf,  because 
the  refuge  is  included  writhin  two 
separate  big  game  State  Management 
Units  that  are  subject  to  limited  draw 
only.  A  separate  Section  7  evaluation 
under  the  Endangered  Species  Act  has 
been  done  and  a  finding  made  that  the 
program  would  not  adversely  affect  any 
threatened  or  endangered  species.  An 
environmental  assessment  was  done 
with  a  finding  of  no  significant  impact 
to  the  human  environment.  The  initial 
cost  for  this  hunt  is  approximately 
$1,000  and  includes  extra  labor  for 
informing  the  public  with  signing, 
writing  an  information  sheet,  answering 
questions  and  for  extra  law 
enforcement.  Once  established,  the 
operating  costs  of  the  hunt  are  estimated 
at  about  $700  annually,  which  is  well 
within  the  refuge's  operational  budget 
and,  thus,  there  are  sufficient  funds 
available  for  the  development, 
operation,  and  maTntenance  of  this 
program  as  required  by  the  Refuge 
Recreation  Act. 

Cypress  Creek  NWR,  located  in 
southern  Illinois,  was  established  as  an 
inviolate  sanctuary,  or  for  any  other 
management  purpose,  for  migratory 
birds  and  for  the  conservation  of 
wetlands.  The  refuge  is  one  component 
in  the  Cache  River  Wetlands  system 
which,  when  fully  acquired,  will 
include  nearly  60,000  acres.  The  refuge, 
as  acquired  to  date,  consists  of 
approximately  3.800  acres  of 
bottomland  hardwood  forests  associated 
with  riverine  wetlands.  The  parcels 


which  make  up  the  refuge  lend 
themselves  well  to  hunting,  especially 
for  waterfowl  and  upland  game  such  as 
bob-white  quail,  cottontail  rabbit, 
squirrel,  mourning  dove  and  white- 
taiied  deer.  These  species  are 
considered  the  target  species  for  the 
refuge  hunting  plan.  The  hunting 
program  objectives  provide  a  minimum 
of  200-500  hunter  use  days  on 
applicable  areas  opened  to  hunting. 
These  areas  have  been  determined  to  be 
compatible  with  refuge  purposes  and 
objectives  that  are  in  conformance  with 
State  regulations.  The  hunting  program 
will  also  integrate  species  specific 
recommendations  for  management  as 
determined  by  the  various  resource 
agencies  involved  in  the  project. 
Specifically,  the  hunt  program  will 
control  the  large  build-up  of  wintering 
populations  of  Canada  geese.  Without 
such  control,  large  goose  build-ups  are 
inevitable  and  could  interrupt  existing 
distribution  strategies  that  have  been 
agreed  upon  by  State  and  flyway  groups. 
Also,  the  white-tailed  deer  populations 
must  be  controlled  to  ensure  disease 
free  herds  and  to  facilitate  the 
reforestation  project  on  the  refuge. 
Additionally,  the  hunt  program 
provides  public  opportunities  for 
outdoor  recreation.  An  environmental 
assessment  was  completed  with  a 
finding  of  no  significant  impact  to  the 
human  environment.  A  Section  7 
consultation  resulted  in  a  finding  that 
the  program  would  not  adversely  afTect 
any  threatened  or  endangered  species. 
In  addition,  a  separate  compatibility 
determination  concluded  that  the 
program  would  be  compatible  with  the 
primary  purposes  of  the  refuge.  Funding 
for  the  hunting  program  will  be  a  part 
of  the  refuge's  operation  and 
maintenance  fund  which  is 
approximately  $250,000  annually.  It  is 
anticipated  that  the  hunting  program 
will  require  one  man-month  (refuge 
wildlife  biologist)  at  a  cost  to  the 
Service  of  $3,640  annually.  Therefore,  it 
is  determined  that  there  are  sufficient 
funds  available  for  the  development, 
operation,  and  maintenance  of  the 
program  as  required  by  the  Refuge 
Recreation  Act. 

Meredosia  NWR  comprises  2,216 
acres  of  Meredosia  Island,  Meredosia 
Lake,  and  floodplain  habitat.  The  refuge 
will  now  open  to  sport  fishing  in 
designated  areas  of  the  refuge. 
Historically  known  for  waterfowl 
habitat,  this  refuge  is  located  in  Cass 
and  Morgan  Counties,  Illinois,  nine 
miles  south  of  Beardstown  and 
immediately  north  of  Meredosia, 
Illinois.  The  refuge  was  established  in 
1973  as  an  inviolate  sanctuary  for 


waterfowl.  Prior  to  this  establishment, 
the  lands  had  been  used  (since  1922)  as 
a  hunt  club  and  waterfowl  sanctuary. 
The  refuge  rests  on  the  river  floodplain 
and  consists  of  1,802.3  acres  of 
floodplain  forest,  150  acres  in  most  soil 
units,  161  acres  of  former  cropland  in 
various  stages  of  natural  regeneration. 
72  acres  in  cropland  and  25.5  acres  of 
meadow.  There  are  5.2  miles  of  river 
bank  and  lake  shore  habitat.  Sport 
fishing  activities  will  occur  primarily  at 
the  southern  end  of  the  refuge  on 
recently  acquired  land.  Sport  fishing  is 
made  compatible  with  the  established 
refuge  purposes  by  closing  migratory 
bird  use  areas  to  the  public  during 
critical  periods.  Sport  fishing  is  an 
opportunity  that  will  facilitate  the 
revival  of  the  Meredosia  wetland 
complex  as  a  multi-purpose  natural  area 
available  for  public  use.  One  of  the 
objectives  of  the  refuge  is  to  provide 
environmental  education  and  other 
compatible  public  use  opportunities  to 
the  public.  "The  refuge  could  provide 
excellent  opportunities  for  people  to 
experience  and  appreciate  a  river 
floodplain  ecosystem.  These  public 
initiatives  will  be  set  into  motion 
whenever  permission  is  granted  for  the 
sport  fishing  program.  A  separate 
compatibility  determination  concluded 
that  the  program  would  be  compatible 
with  the  primary  purposes  of  the  refuge. 
An  environmental  assessment  resulted 
in  a  finding  of  no  significant  impact  to 
the  human  environment.  In  addition,  a 
Section  7  consultation  under  the 
Endangered  Species  Act  concluded  that 
the  program  would  not  adversely  affect 
any  threatened  or  endangered  species. 
The  minimal  staff  effort  and  associated 
administrative  costs  required  to 
facilitate  a  spori  fishing  program  on  the 
refuge  will  cause  no  administrative 
conflicts  with  refuge  operations  and  are 
sufficient  to  develop,  operate,  and 
maintain  the  program.  This  program  is, 
therefore,  in  compliance,  with  the 
Refuge  Recreation  Act. 

Driftless  Area  IMWR  was  established 
in  October  1989  to  protect  the 
endangered  Iowa  Pleistocene  snail  and 
the  threatened  northern  wild 
monkshood  plant.  These  two  species, 
along  with  other  rare  snails  and  plants, 
are  found  almost  exclusively  on  certain 
cool,  moist,  shaded  slopes  and  cliffs, 
many  of  which  are  called  algific  talus 
slopes.  The  refuge  will  now  open  to  a 
limited  upland  game  and  big  game  hunt 
and  sport  fishing  will  be  allowed  on 
designated  areas  of  the  refuge.  The 
refuge  consists  of  approximately  506 
acres  of  scattered  parcels  in  three 
northeast  Iowa  counties.  As  planned, 
the  refuge  may  expand  to  include  tracts 
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in  southwest  Wisconsin,  southeast 
Minnesota  and  northwest  Illinois. 
Casual  hunting  and  sport  Tishing  were 
allowed  on  these  lands  prior  to  its 
establishment  as  a  refuge.  All  limited 
hunting  and  fishing  would  occur  away 
from  the  algific  talus  slopes  where  the 
rare  species  occur,  and  in  designated 
buffer  zones  where  no  rare  species  are 
located.  The  refuge  units  to  be  opened 
for  hunting  are  relatively  small,  204  and 
209  acres,  and  have  sufficient  off-slope 
buffer  zones  where  hunter  use  is 
compatible.  The  specific  areas  to  be 
opened  for  hunting  are  the  Howard 
Creek  Unit  and  the  Fern  Ridge  Unit  in 
Clayton  County.  The  units  opened  to 
fishing  are  the  Fern  Ridge  Unit  and 
Steele's  Branch  Unit  in  Claylon  County. 
The  sites  are  not  expected  to  receive 
heavy  use  as  they  are  not  located  near 
large  population  centers.  Species 
available  for  hunting  include  white- 
tailed  deer,  cottontail  rabbit,  eastern 
grey  squirrel,  eastern  fox  squirrel, 
woodchuck,  raccoon,  opossum,  coyote, 
red  fox,  grey  fox,  wild  turkey,  ring- 
necked  pheasant,  grey  partridge,  ruffed 
grouse,  woodcock,  American  crow  and 
rock  dove.  Because  of  extraordinarily 
high  deer  densities,  the  potential  for 
detrimental  impact  on  the  endangered 
species  through  browsing  and  trampling 
is  high.  A  section  7  consultation  has 
been  completed,  with  concurrence  by 
the  Rock  Island  Ecological  Services 
Field  Office,  indicating  that  these 
activities  will  not  adversely  affect  the 
listed  species.  A  separate  compatibility 
determination  was  completed  with 
stipulations  regarding  seasons,  hunting 
restrictions,  fireanns,  the  use  of  horses, 
and  facilities.  With  the  stipulations,  it 
was  determined  that  the  hunting  and 
fishing  activities  would  be  compatible 
with  the  conservation  of  the  rare 
species.  An  environmental  assessment 
concluded  that  there  v\oa!d  be  no 
significant  impact  on  the  human 
environment.  No  additional  funding  or 
staffing  will  be  needed  to  administer  the 
program.  Occasional  law  enforcement 
patrols  will  be  conducted  concurrent 
with  other  management  functions. 
There  are  sufficient  funds  and 
personnel,  therefore,  to  develop, 
operate,  and  maintain  this  program  as 
required  by  the  Refuge  Recreation  Act. 

Fatuxent  Wildlife  Research  Center 
(Center]  is  a  12,800  acre  facility  located 
approximately  between  Baltimore, 
Maryland  and  Washington,  DC.  in  Anne 
Arundel  and  Prince  George's  counties. 
Maryland.  The  Fatuxent  River  roughly 
bisects  the  property.  The  area  which 
now  will  be  open  for  hunting  of 
migratory  game  birds,  upland  game  and 
big  game  (deer)  consists  of  a  8,100  acre 


tract,  knowTi  as  the  North  Tract,  which 
was  transferred  to  the  Center  by  the  U.S. 
Army  in  1991.  Long-term  wildlife 
research  studies  of  migratory  birds, 
environmental  contaminants  and 
endangered  species  are  the  primary 
purposes  and  objectives  of  the  North 
Tract.  The  North  Tract  comprises  a  large 
contiguous  forest  (approximately  6,400 
acres)  in  the  coastal  plain  of  Central 
Maryland.  This  forest  is  directly 
connected  to  the  large  forested  acreage 
ofthe  original  Fatuxent  Wildlife 
Research  Center,  Beltsville  Agricultural 
Research  Center,  NASA  Goddard  Space 
Flight  Center,  National  Park  Service  and 
Secret  Service  tracts  to  the  south  and 
west.  Together  these  largely  forested 
lands  constitute  the  largest  (20.000-»- 
acres)  contiguous  forest  or  "greenway" 
in  the  coastal  plain  of  Maryland.  The 
hunting  program  on  the  North  Tract  will 
be  managed  to  provide  the  public  with 
a  high  quality  wildlife  oriented  activity 
and  an  opportunity  to  explore  the 
Nation's  valuable  and  renewable 
wildlife  resources.  Only  harvestable 
surpluses  of  animals  will  be  taken. 
Wildlife  populations  will  not  be 
allowed  to  experience  overall  decline  by 
the  conduct  of  sport  hunting,  with  the 
exception  of  deer.  Deer  populations  may 
be  reduced  to  maintain  the  carrying 
capacity  of  their  habitat.  Prior  to  the 
transfer  of  the  North  Tract  to  the  Center, 
this  area  was  open  to  the  public  for 
hunting  for  over  30  years.  The  hunts 
will  ensure  that  wildlife  levels  and  good 
conservation  management  principles  are 
followed.  The  hunting  program  will  be 
so  carefully  controlled  that  locations 
and  numbers  of  hunters  in  the  field  will 
be  known  at  the  Hunting  Control  Point. 
Participants  in  approved  public  use 
activities  will  be  required  to  check  in 
with  Hunting  Control  so  potential 
conflicts  are  avoided.  A  separate  section 
7  consultation  under  the  Endangered 
Species  Act  was  completed  with  a 
finding  of  no  adverse  affect  on  any 
threatened  or  endangered  species.  An 
environmental  assessment  concluded 
that  the  program  would  have  no 
significant  impact  on  the  human 
environment.  A  compatibility 
determination  also  found  that  the 
program  would  be  compatible  with  the 
primary  purposes  of  the  refuge.  Funding 
to  continue  public  hunting  on  the  North 
Tract  will  be  provided  exclusively  by 
hunting  permit  fees.  There  are, 
therefore,  sufficient  funds  to  develop, 
operate,  and  maintain  the  program  in 
compliance  with  the  Refuge  Recreation 
Act. 

Wallkill  River  NWR  is  located  in  the 
Townships  of  Wantage,  Vernon  and 
Hardyston  in  Sussex  County,  New 


)ersey  and  Warwick  Township  in 
Orange  County,  New  York.  The  refuge 
was  established,  in  large  part,  to  serve 
as  a  key  link  in  New  )ersey's  planned 
Greenway  system  for  the  northern  part 
ofthe  State.  The  refuge  includes 
approximately  nine  miles  of  the  Wallkill 
River.  The  Wallkill  River  bottomlands  of 
Sussex  County,  New  Jersey,  are  one  of 
the  few.  high  quality  waterfowl 
concentration  areas  remaining  in  the 
northwestern  portion  of  the  State.  It  is 
also  unique  as  a  wildlife  habitat  due  to 
its  expansive  wetlands  and  great 
diversity  of  species  it  supports, 
including  nineteen  ofthe  State's  listed 
threatened  and  endangered  species.  The 
refuge  lies  within  two  physiographic 
provinces,  the  Appalachian  Valley  and 
Ridge  Province  which  encompass  the 
Kittatinny  Mountain  Range  to  the  west 
and  the  Highland  Ridge  System 
Province  to  the  east.  The  Wallkill 
bottomlands  have  been  farmed  and 
mined  for  decades.  The  refuge  will 
protect  4,200  acres  of  freshwater 
wetlands  and  3,300  acres  of  adjacent 
upland  when  acquisition  is  completed. 
Wetland  habitat  types  include  1,600 
acres  of  palustrine  forest,  1.500  acres  of 
emergent  marsh.  600  acres  of  wet 
meadow.  400  acres  of  scrub-shrub 
marsh,  and  100  acres  of  open  water. 
Upland  habitat  types  include  2,500 
acres  of  agricultural  land  and  800  acres 
of  mixed  hardwood.  Resident  wildlife  is 
composed  of  a  variety  of  game  and  non- 
game  species  of  birds,  mammals,  fish 
and  amphibians.  Furbearers  include 
beaver,  muskrat.  mink,  and  raccoon. 
Black  bear  and  bobcat  are  also  known  to 
occur  occasionally  on  the  refuga  The 
refuge  will  now  be  open  to  hunting  of 
deer  in  designated  areas  of  its 
properties.  Deer  are  abundant 
throughout  the  refuge.  State  deer 
biologists  estimate  a  deer  density  of 
approximately  35  deer  per  square  mile 
in  Sussex  County's  Deer  Management 
Zone  2.  of  which  Wallkill  is  a  part.  This 
is  slightly  higher  than  the  Statewide 
mean  pre-season  density  of  31  deer  per 
square  mile.  The  deer  population  in  the 
area  is  stable  at  the  present  time.  The 
number  of  hunters  expected  to  use  the 
area  is  relatively  small  and  should  not 
have  any  significant  impact  on  the 
wildlife  populations  on  the  refuge.  As 
determined  in  a  separate  compatibility 
determination,  hunting  of  deer  is 
compatible  with  the  purposes  for  which 
the  refuge  was  established.  A  separate 
section  7  consultation  under  the 
Endangered  Species  Act  was  completed 
with  a  finding  that  the  program  would 
have  no  adverse  affect  on  any 
threatened  or  endangered  species.  An 
environmental  assessment  found  that 
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the  program  would  have  no  significant 
impact  on  the  human  environment. 
Initial  costs  to  open  the  refuge  to 
hunting  are  estimated  to  be  about  $7,000 
including  the  cost  of  administering  the 
first  hunting  season.  Costs  will  decrease 
in  subsequent  years,  with  an  anticipated 
annual  operating  cost  of  about  $4,700. 
There  are,  therefore,  sufficient  funds 
available  with  the  annual  opverating 
budget  of  $178,300  to  conduct  this  hunt. 
There  are,  accordingly,  sufficient  funds 
to  develop,  operate,  and  maintain  the 
program  pursuant  to  the  Refuge 
Recreation  Act. 

Des  Lacs  NWR  is  located  in  northwest 
North  Dakota,  approximately  50  miles 
north  of  Minot  and  90  miles  east  of  the 
Montana  state  line.  The  long,  narrow 
riverine  refuge  extends  26  miles  in 
length  from  the  Canadian  border  to  8 
miles  south  of  Kenmare,  North  Dakota. 
The  refuge  includes  all  of  the  main 
water  areas  and  adjacent  uplands  along 
this  stretch  of  the  Des  Lacs  Valley  in 
Burke  and  Ward  Counties.  The 
topography  is  characterized  by  adjacent 
grass  uplands  descending  a  hundred 
feet  into  the  river  valley  interspersed 
with  numerous  wooded  draws  and 
coulees.  The  refuge  consists  of  19.544 
acres,  including  13,600  acres  of  upland, 
5,014  acres  of  open  water,  700  acres  of 
marsh,  and  230  acres  of  wooded 
coulees.  The  refuge  was  established  in 
1935  as  a  breeding  ground  for  migratory 
birds  and  other  wildlife.  The  refuge  is 
an  important  waterfowl  breeding  and 
migration  area  in  the  Prairie  Pothole 
Region.  An  average  of  4,000-5,000 
ducks  and  50-150  Giant  Canada  geese 
are  produced  annually.  Resting  use 
during  fall  migration  is  significant  with 
a  peak  of  200-300,000  snow  geese  and 
up  to  50,000  ducks  using  the  refuge.  The 
Des  Lacs  Hunting  Plan  was  completed 
in  1985  and  currently  allows  the 
hunting  of  white-tailed  deer.  This 
opening  will  add  the  hunting  of  upland 
game  birds,  rabbits  and  fox  to  that  plan. 
Populations  of  upland  game  birds, 
rabbits  and  fox  are  suHicient  in  all  but 
the  most  severe  winter  weather 
conditions,  to  sustain  refuge  objectives 
of  maintaining  viable  populations  of 
these  species  of  resident  wildlife.  The 
timing  of  the  hunts  will  avoid  conflicts 
with  other  refuge  objectives  because;  (1) 
All  waterfowl  would  have  left  the  refuge 
due  to  all  wetlands  freezing  over;  (2) 
virtually  no  endangered  species  will  be 
present  in  the  area  except  for  an 
occasional  bald  eagle  or  peregrine 
falcon,  because  their  primary  food 
source,  waterfowl,  are  not  present;  and 
(3)  use  of  refuge  roads  for  wildlife 
observation  is  virtually  non-existent  due 
to  winter  weather  and  poor  road 


conditions  due  to  snow  drifts.  A 
separate  section  7  consultation  under 
the  Endangered  Species  Act  was 
completed  which  determined  that  the 
program  would  have  no  adverse  affect 
on  any  threatened  or  endangered 
species.  A  compatibility  determination 
found  that  the  proposed  hunt  program 
is  compatible  with  the  primary  purposes 
of  the  refuge.  An  environmental 
assessment  was  completed  on  the 
program  with  a  finding  of  no  significant 
impact  to  the  human  environment.  The 
estimated  initial  cost  for  this  hunt  is 
$1,000  and  includes  labor  for  additional 
signing,  administration  and  law 
enforcement.  Once  the  hunt  becomes 
established,  annual  operating  costs  are 
estimated  at  $500.  These  new  costs  can 
be  met  readily  with  current  funding 
levels  and  are  sufficient  to  develop, 
operate,  and  maintain  the  program  in 
compliance  with  the  Refuge  Recreation 
Act. 

J.  Clark  Salyer  NWR,  is  located  along 
the  Souris  River  in  Bottineau  and 
McHenry  Counties  of  north-central 
North  Dakota.  The  58,693  acre  refuge 
extends  from  the  Manitoba  border 
southward  for  approximately  45  miles. 
The  entire  refuge  lies  within  an  area 
which  was  once  Glacial  Lake  Souris. 
The  surrounding  area  is  old  lake  bottom 
with  extremely  flat  topography  and  a 
high  density  of  temporary  wetlands. 
While  a  primary  objective  of  the  refuge 
is  waterfowl  production,  the  area  has  a 
very  diverse  population  of  other  bird 
species.  More  than  250  species  have 
been  noted,  including  sharp-tailed 
grouse,  Swainson's  hawks,  a  wide 
variety  of  waterbirds,  and  relatively  rare 
small  birds  such  as  Sprague's  pipits  and 
Baird's  and  LeConte's  sparrows. 
Endangered  or  threatened  species  such 
as  the  bald  eagle,  peregrine  falcon  and 
piping  plover  have  been  recorded. 
White  pelicans  are  present  on  the  refuge 
all  summer,  while  thousands  of  sandhill 
cranes,  tundra  swans  and  snow  geese  _ 
use  the  refuge  as  a  feeding  and  resting 
area  during  migration.  White-tailed 
deer,  red  fox,  coyote,  raccoon,  mink, 
muskrat.  beaver,  porcupine  and  strij>ed 
skunk  are  abundant.  The  refuge  will 
now  open  itself  to  fox  hunting.  The 
refuge  is  already  open  to  upland  game 
hunting  of  pheasant,  partridge,  grouse 
and  turkey.  Red  fox  populations  have 
adapted  well  to  an  environment 
modified  by  agricultural  activity  and 
their  populations  are  higher  than 
historical  level.  Red  fox  are  a  major 
cause  of  duck  nest  loss  and  kill  many 
nesting  hens  on  the  refuge  and  other 
parts  of  the  Prairie  Pothole  Region  of 
North  America.  The  fox  populations 
have  remained  high  in  the  State  despite 


liberal  hunting  and  trapping  regulations. 
Opening  the  refuge  to  fox  hunting  will 
fulfill  a  demand  for  predator  hunting  in- 
the  winter  and  achieve  management 
objectives  in  harvesting  surplus 
animals.  A  separate  section  7 
consultation  under  the  Endangered 
Species  Act  found  that  the  program 
would  not  adversely  affect  any 
threatened  or  endangered  species.  A 
compatibility  determination  found  that 
the  hunt  program  would  be  compatible 
with  the  primary  purposes  of  the  refuge. 
In  addition,  an  environmental 
assessment  found  that  the  program 
would  present  no  significant  impact  to 
the  human  environment.  The  hunt  can 
be  administered  along  with  other  refuge 
hunts  and  activities  with  little  or  no 
added  costs.  Therefore,  there  are 
sufficient  funds  to  develop,  operate,  and 
maintain  this  program  and  in 
compliance  with  the  Refuge  Recreation 
Act. 

Eastern  Shore  of  Virginia  NWR.  was 
established  in  August  1984,  and  is 
located  at  the  southern  terminus  of  the 
Delmarva  Peninsula  in  Northampton 
County,  Virginia.  At  present,  the  refuge 
encompasses  548  acres,  57  of  which  lie 
to  the  west  of  Route  13  and  the 
remaining  491  lie  to  the  east  of  this 
highway.  The  refuge  will  now  open  to 
a  big  game  (white-tailed  deer)  hunt.  Five 
hunting  zones  totalling  500  acres  will  be 
open  for  public  deer  hunting.  Permits 
vfiM  be  required  and  will  specify 
conditions  for  each  type  of  hunt  in  each 
of  the  five  hunting  zones.  One  of  the 
primary  objectives  of  the  refuge  is  to 
maintain  healthy  populations  of 
wildlife.  Deer  populations  are  now  at  or 
above  carrying  capacity  of  the  refuge 
habitat.  Over  or  under  harvest  will  be 
prevented  by  annual  adjustments  to  the 
hunting  program.  The  number  of  hunt 
days,  the  hunt  zones,  and  the  numbers 
of  hunters  per  zone  can  be  increased  or 
decreased.  This  hunting  plan  initiates 
deer  hunting  as  a  means  of  keeping  deer 
populations  in  balance  with  refuge 
habitat,  while  also  providing  public 
outdoor  recreation  benefits.  Hunting  has 
been  found  to  be  compatible  with  the 
primary  purpose  of  the  refuge.  A 
separate  section  7  consultation  under 
the  Endangered  Species  Act  found  that 
the  program  would  not  adversely  affect 
any  threatened  or  endangered  species. 
In  addition,  an  environmental 
assessment  found  that  the  program 
would  present  no  significant  impact  to 
the  human  environment.  There  are 
sufficient  funds  to  develop,  operate,  and 
maintain  this  program  and,  accordingly, 
this  hunt  program  would  be  in 
compliance  with  the  Refuge  Recreation 
Act. 
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This  rule  was  not  subject  to  review 
under  Executive  Order  12866. 

Papenvork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
■  Information  Collection  Officer.  U.S.  Fish 
and  Wildlife  Service.  1849  C  Street. 
NVV..  MS  224  ARLSQ,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)).  environmental 
assessments  have  been  prepared  for 
these  openings.  Based  upon  the 
Environmental  Assessments,  the  Ser\'ice 
issued  Findings  of  No  Significant 
Impact  with  respect  to  the  openings. 
Section  7  evaluations  were  prepared 
pursuant  to  the  Endangered  Species  Act, 
with  a  finding  that  the  programs  likely 
would  not  adversely  affect  any 
threatened  or  endangered  species. 

Duncan  L.  Brown.  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service. 
Washington,  DC.  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Fart  32 

Hunting.  Fishing.  Reporting  and 
recordkeeping  requirements,  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  16  U.S.C  460k. 
664.668dd.  and715i. 


§32.7    [Amended] 

2.  Section  32.7  is  amended  by  adding 
alphabetically  "Cypress  Creek  National 
Wildlife  Refuge"  and  "Meredosia 
National  Wildlife  Refuge"  under 
Illinois;  "Driftless  Area  National 
Wildhfe  Refuge"  under  Iowa;  "Patuxent 
Wildlife  Research  Center"  under 
Maryland;  "Wallkill  River  National 
Wildlife  Refuge"  under  New  Jersey; 
"Eastern  Shore  of  Virginia  National 
Wildlife  Refuge"  under  Virginia;  and 
"Uttle  Pend  Oreille  National  Wildlife 
Refuge"  under  Washington. 

3.  Section  32.25  Colorado  is  amended 
by  adding  text  to  paragraph  D.  of  the 
Alamosa  National  Wildlife  Refuge;  and 
by  revising  paragraph  C.  of  Browns  Park 
National  Wildlife  Refuge  to  read  as 
follows: 

S  32.25    Colorado. 


Alamosa  National  Wildlife  Refuge 

•         •         •  •         • 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  conditions: 

1.  The  fishing  season  is  July  1  through 
September  30. 

2.  Fishing  activity  is  limited  to  daylight  use 
only. 


Browns  Park  National  Wildlifie  Refuge 

*  •         *  •         • 

C  Big  Game  Hunting.  Hunting  of  mule 
deer  and  elk  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Elk  bunting  shall  be  governed  by  State 
hunting  rules  and  regulations  specific  to  the 
taking  of  elk  within  the  State  of  Colorada 

2.  Two  safety  and  buffer  rones  will  be 
closed  to  hunting  to  protect  the  refuge  and 
private  facilities,  as  identified  by  the  refuge 
manager  as  those  areas  closed  to  the  hunting 
of  mule  deer  and  cottontail  rabbit. 

•  •         •         •         • 

4.  Section  32.32  Illinois  is  amended 
by  adding  Cypress  Creek  National 
Wildlife  Refuge  and  Meredosia  National 
Wildlife  Refuge  to  the  alphabetical 
listing  to  read  as  follows: 

§32.32    Illinois. 


Cypress  Creek  National  Wildliiie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  birds  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  at  the  conclusion  of 
each  day's  hunt. 

2.  Only  goose  hunting  is  allowed  in  the 
area  known  as  the  "Ducks  Unlimited  Area." 

3.  Hunters  must  check  in  and  out  of  the 
refuge  each  day  of  hunting. 

B.  Upland  Game  Hunting.  Hunting  of  bob- 
white  quail,  rabbit,  raccoon,  opossum. 


coyote,  red  fox  and  grey  fox  Is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  roust  check  in  and  out  of  the 
refuge  each  day  of  hunting. 

2.  No  hunting  after  sunset  is  permitted. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunters  must  check  in  and  out  of 
the  refuge  each  day  of  hunting. 

D.  Sport  Fishing.  IReservedl 


Meredosia  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved! 

B.  Upland  Came  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  Meredosia  National 
Wildlife  Refuge  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  from  February  16 
through  October  15  on  all  refuge  waters,  from 
boat  or  from  the  bank. 

2.  From  October  16  through  February  15, 
fishing  Is  permitted  south  of  Carver  Lake  by 
foot  access  only. 

3.  Fishing  is  allowed  during  daylight  hours 
only. 

*         •         *  •         * 

5.  Section  32.34  Iowa  is  amended  by 
adding  Driftless  Area  National  Wildlife 
Refuge  to  the  alphabetical  listing  to  read  as 
follows: 


§32.34    Iowa. 


Driftless  Area  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  only 
between  November  1  and  the  close  of  State 
established  seasons,  or  January  15,  whichever 
comes  first. 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  only  between 
November  1  and  the  close  of  State 
established  seasons,  or  January  13,  whichever 
comes  first. 

2.  Hunting  is  restricted  to  archery  and 
muzzleloadcr  use  only. 

3.  Construction  or  use  of  permanent  blinds, 
platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  the  day's  hunt. 

5.  Hunting  in  areas  posted  "Closed  Area" 
is  strictly  prohibited. 

6.  Firearms  are  permitted  only  during  an 
open  hunting  season. 

7.  Horses  or  other  hoofed  animals  are 
prohibited. 

D.  Sport  Fishing.  Fishing  is  fwrmitted  on 
designated  areas  of  the  refuge. 

6.  Section  32.39  Maryland  is  amended 
by  adding  Patuxent  Wildlife  Research 
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Center  to  the  alphabetical  listing  to  read 
as  follows: 

§3Z39    Maryiand. 


Patuxent  Wildlifie  Research  Center 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  migratory  birds  is  permitted  on 
designated  areas  of  the  Center  subject  to  the 
following  conditions: 

1.  Seasonal  permit  is  required. 

2.  A  fee  is  required  for  issuance  of  a 
seasonal  ()ermit 

3.  The  use  of  a  retriever  is  mandatory  on 
any  impounded  waters.  Retrievers  shall  be  of 
the  traditional  breeds,  such  as  Chesapeake 
Bay,  Golden,  etc. 

4.  Dogs  observed  running  loose  or 
unattended  in  unauthorized  areas  shall  be 
subject  to  seiziire  by  law  enforcement 
officers. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  Center  subject  to  the  following 
conditions: 

1.  Seasonal  p>ermit  is  required. 

2.  A  fee  is  required  for  issuance  of  a 
seasonal  permit 

3.  Hunting  of  upland  game  is  suspended 
during  the  firearm  deer  season. 

4.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back,  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

5.  Dogs  observed  running  loose  or 
unattended  in  unauthorized  areas  shall  be 
subject  to  seizure  by  law  enforcement 
officers. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
f>ermitted  on  designated  areas  of  the  Center 
subject  to  the  following  conditions: 

1.  Seasonal  permit  is  required. 

2.  A  fee  is  required  for  issuance  of  a 
seasonal  permit. 

3.  Validation  of  hunter  safety  proficiency 
test  is  required. 

4.  Dogs  are  not  permitted. 

5.  No  hunting  with  black  powder  handguns 
will  be  permitted. 

6.  Possession  of  rifled  slug  or  pumpkin  ball 
is  permitted  only  during  the  firearm  deer 
season.  Use  of  buckshot  is  strictly  prohibited. 

7.  Only  shotguns  loaded  with  rifled  slug  or 
pumpkin  ball  and  black  pmwder  rifles,  40 
caliber  or  larger,  with  not  less  than  60  grains 
of  black  powder  or  equivalent  in  Pyrodex, 
shall  be  used  for  hunting  deer  during  the 
firearm  deer  season. 

8.  During  the  firearm  deer  season,  the  use 
of  bow  and  arrow  is  prohibited. 

9.  Hunting  of  upland  game  is  suspended 
during  the  firearm  deer  season. 

10.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material.  Bow  hunters 
must  follow  this  requirement  when  moving 
to  and  from  the  deer  stand,  but  are  not 
required  to  wear  hunter  orange  when 
positioned  to  hunt 

11.  Only  (wrtable  deer  stands  with  safety 
belts  are  permitted.  Safety  belts  must  be  worn 
while  in  the  stand. 

D.  Sport  Fishing.  IRescrvedl 


7.  Section  32.49  New  Jersey  is 
amended  by  adding  Wallkill  River 
National  Wildlife  Refuge  to  the 
alphabetical  listing  to  read  as  follows: 

S  32.49    New  Jersey. 


Wallkill  River  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Refuge  hunting  hours  are  concurrent 
with  State  hunting  hours.  Hunters  may  enter 
the  refuge  no  earlier  than  two  hours  before 
shooting  time  and  leave  no  later  than  one 
hour  after  the  end  of  shooting  hours. 

2.  Hunters  must  wear  in  a  conspicuous 
manner  at  least  400  squeire  inches  of  hunter 
orange  on  their  pierson. 

3.  Only  ptortable  tree  stands  may  be  used 
and  must  be  removed  from  the  refuge  each 
day. 

D.  Sport  Fishing.  (Reserved) 

8.  Section  32.53  North  Dakota  is 
amended  by  adding  text  to  paragraph  B. 
of  Des  Lacs  National  Wildlife  Refuge; 
and  by  revising  paragraph  B.  of  J.  Clark 
Salyer  National  Wildlife  Refuge  to  read 
as  follows: 

§32.53    North  Dakota. 


Des  Lacs  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasants,  sharp-tailed  grouse,  gray 
partridge,  cottontail  rabbit,  jackiabbits, 
snowshoe  hares  and  fox  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  nontoxic  shot  or  falconry  may  be 
used. 

2.  Upland  game  birds  and  rabbit  shotgun 
season  is  from  December  1  through  the  end 
of  the  State  season. 

3.  The  upland  game  bird  and  rabbit 
falconry  season  is  from  December  1  through 
March  31. 


J.  Clark  Salyer  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  partridge,  grouse,  turkey  and  fox  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fox  hunting  opens  annually  on  the  day 
following  the  close  of  the  regular  firearm  deer 
season  and  closes  on  March  31. 

2.  Fox  hunting  is  closed  from  Vj  hour  after 
sunset  until  Vi  hour  before  sunrise. 


§32.66    Virginia. 


Eastern  Shore  of  Virginia  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  buckshot,  and  bow  and  arrow 
are  jjermitted. 

3.  Dogs  are  not  permitted. 

4.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  at  the  end  of  each  hunt 
day. 

5.  Shotgun  hunters  must  wear,  in  a 
conspicuous  manner,  on  head,  chest,  and 
back,  a  minimum  of  400  square  inches  of 
solid-colored  orange  clothing  or  material. 

D.  Sport  Fishing.  (Reserved) 


10.  Section  32.67  Washington  is 
amended  by  adding  Little  Pend  Oreille 
National  Wildlife  Refuge  to  the 
alphabetical  listing  to  read  as  follows: 

§32.67    Washington. 


9.  Section  32.66  Virginia  is  amended 
by  adding  Eastern  Shore  of  Virginia 
National  Wildlife  Refuge  to  the 
alphabetical  listing  to  read  as  follows: 


Little  Pend  Oreille  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  elk  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 
***** 

Dated:  December  2, 1993. 
Richard  N.  Smith. 
Acting  Director. 

(FR  Doc.  94-1536  Filed  2-10-94:  8:45  am) 
BU.UNO  COOE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  32 
RIN  101S-AA71 

Refuge-Specific  Hunting  and  Fishing 
Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Ser\'ice 
(Service)  amends  certain  regulations 
that  p>ertain  to  migratory  game  bird 
hunting,  upland  game  hunting,  big  game 
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hunting  and  sport  fishing  on  individual 
national  wildlife  refuges.  Refuge 
hunting  and  fishing  programs  are 
reviewed  annually  to  determine 
whether  the  individual  refuge 
regulations  governing  these  programs 
should  be  modified,  deleted  or  have 
additions  made  to  them.  Changing 
environmental  conditions,  State  and 
Federal  regulations,  and  other  factors 
affecting  wildlife  populations  and 
habitat  may  warrant  modifications  to 
insure  the  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  the  individual  refuges  were 
established.  Modifications  are  designed, 
to  the  extent  practical,  to  make  refuge 
hunting  and  fishing  programs  consistent 
with  State  regulations. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown.  Division  of  Refuges. 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  NW.,  MS  670  ARLSQ. 
Washington,  DC  20240;  Telephone  (703) 
358-1744. 

SUPPLEMENTARY  INFORMATION:  50  CFR 
part  32  contains  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges.  Hunting  and  fishing  are 
regulated  on  refuges  to  (1)  insure 
compatibility  with  refuge  purposes,  (2) 
properly  manage  the  wildlife  resource, 
(3)  protect  other  refuge  values,  and  (4) 
insure  refuge  user  safety.  On  many 
refuges,  the  Service  policy  of  adopting 
State  hunting  regulations  is  adequate  in 
meeting  these  objectives.  On  other 
refuges,  it  is  necessary  to  supplement 
State  regulations  with  more  restrictive 
Federal  regulations  to  insure  that  the 
Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  and  fishing 
regulations  may  be  issued  only  after  a 
wildlife  refuge  is  opened  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  hunting  or  sport 
fishing  through  publication  in  the 
Federal  Register.  These  regulations  may 
list  the  wildlife  species  that  may  be 
hunted  or  are  subject  to  sport  fishing, 
seasons,  bag  limits,  methods  of  hunting 
or  fishing,  descriptions  of  open  areas, 
and  other  provisions  as  appropriate. 
Previously  issued  refuge-specific 
regulations  for  hunting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  amendments  to  these  sections  are 
being  promulgated  to  standardize  and 
clarify  the  existing  language  of  these 
regulations. 

In  the  September  22, 1993,  issue  of 
the  Federal  Register,  58  FR  49382.  the 
Service  published  a  proposed 


rulemaking  and  invited  public 
comment.  The  Service  received  no 
outside  comments  to  the  rulemaking 
and  minor  administrative  corrections 
were  made  as  submitted  by  the  Regional 
Offices.  Any  further  delay  in  the 
finalization  of  the  refuge-specific 
regulations  would  hinder  the  effective 
administration  of  the  hunts  already 
scheduled  for  this  year.  Therefore, 
under  5  U.S.C.  553(d)(3),  the  Service 
finds  good  cause  to  make  this  rule 
effective  upon  publication. 

Conformance  with  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966, 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including  but 
not  limited  to,  hunting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  public  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
areas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Act.  Hunting 
and  sport  fishing  plans  are  developed 
for  each  refuge  prior  to  opening  it  to 
hunting  or  fishing.  In  many  cases, 
refuge-specific  hunting  and  fishing 
regulations  are  included  in  the  hunting 
and  sport  fishing  plans  to  ensure  the 
compatibility  of  the  hunting  and  sport 
fishing  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 
compliance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR.  Continued  compliance  is  ensured 
by  annual  review  of  hunting  and  sport 
fishing  programs  and  regulations. 

This  rulemaking  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 


Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Clearance 
Officer.  U.S.  Fish  and  Wildlife  Service. 
1849  C  Street  NW.,  MS  224  ARLSQ, 
Washington.  DC  20240;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0014), 
Washington,  DC  20503. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR.  Refuge-specific  hunting  and 
fishing  regulations  are  subject  to  a 
categorical  exclusion  from  the  NEPA 
process  if  they  do  not  significantly  alter 
the  existing  use  of  a  particular  national 
wildlife  refuge.  The  changes  proposed 
in  this  rulemaking  would  not 
substantially  alter  the  existing  uses  of 
the  refuges  involved.  Information 
regarding  hunting  and  fishing  permits 
and  the  conditions  that  apply  to 
individual  refuge  hunts,  sport  fishing 
activities  and  maps  of  the  respective 
areas  are  retained  at  refuge  headquarters 
and  can  be  obtained  from  the  regional 
offices  of  the  U.S.  Fish  and  Wildlife 
Service  at  the  addresses  listed  below: 
Region  1— California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildhfe 
Service,  Eastside  Federal  Complex, 
suite  1692,  911  NE.  11th  Avenue, 
Portland,  Oregon  97232-4181; 
Telephone  (503) 231-6214. 
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Region  2 — Arizona,  New  Mexico, 
Oklahoma,  and  Texas. 
Assistant  Regional  Director— Refuges 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service.  Box  1306,  Albuquerque. 
New  Mexico  87103;  Telephone 
(505)  766-1829. 

Region  3 — Illinois.  Indiana.  Iowa. 
Michigan.  Minnesota.  Missouri. 
Ohio,  and  Wisconsin. 
Assistant  Regional  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service,  Federal  Building.  Fort 
Snelling,  Twin  Qties.  Minnesota 
55111;  Telephone (612)  725-3507. 

Region  4 — Alabama.  Arkansas.  Florida. 
Georgia.  Kentucky.  Louisiana, 
Mississippi.  North  Carolina. 
Tennessee.  South  Carolina.  Puerto 
Rico,  and  the  Virgin  Islands. 
Assistant  Regional  Director — Refuges 
and  Wildhfe,  U.S.  Fish  and  Wildlife 
Service.  Richard  B.  Russell  Federal 
Building.  75  Spring  Street  SW.. 
Atlanta.  Georgia  30303;  Telephone 
(404) 331-0833. 

Region  5 — Connecticut.  Delaware, 
District  of  Columbia.  Maine. 
Maryland.  Massachusetts.  New 
Hampshire,  New  Jersey,  New  Yoric. 
Fermsylvania.  Rhode  Island. 
Vermont.  Virginia,  and  West 
Virginia. 
Assistant  Regional  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  Wildhfe 
Service.  300  W.  Gate  Center  Drive. 
Hadley.  Massachusetts  01035; 
Telephone  (413)  253-8200. 

Region  6 — Colorado.  Kansas.  Montana. 
Nebraska,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming. 
Assistant  Regional  Director— Refuges 
and  Wildlife,  U.S.  Fish  and  Wildhfe 
Service.  Box  25486.  Denver  Federal 
Center.  Denver.  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7 — Alaska  (hunting  and  fishing 
on  Alaska  refuges  is  in  accordance 
with  State  regulations.  There  are  no 
refuge-specific  hunting  and  fishing 
regulations  for  these  refuges). 
Assistant  Regional  Director — Refuges 
and  Wildhfe,  U.S.  Fish  and  Wildhfe 
Service.  1011  E.  Tudor  Rd., 
Anchorage,  Alaska  99503; 
Telephone  (907)  786-3538. 
Duncan  L.  Brown,  Division  of 

Refuges.  U.S.  Fish  and  Wildlife  Service. 

Washington,  DC  20240.  is  the  primary 

author  of  this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Atxordingly.  part  32  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


PART  32— [AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  16  U.S.C.  460k. 
664,  668dd.  and  715i. 

§32.71    [Amended] 

2.  Section  32.7  is  amended  by  adding 
the  alphabetical  Ustings  of  "Bill 
Williams  River  National  Wildhfe 
Refuge"  under  the  state  of  Arizona, 
"Hanalei  National  Wildlife  Refuge"  and 
"Kakahaia  National  Wildlife  Refuge" 
under  the  state  of  Hawaii,  "Stillwater 
Management  Area"  and  "Stillwater 
National  Wildlife  Refuge"  under  the 
state  of  Nevada,  and  by  removing  the 
listing  of  "Willow  Creek  National 
Wildlife  Refuge"  under  the  state  of 
Cahfomia. 

3.  Section  32.20  Alabama  is  amended 
by  revising  paragraph  D.  of  Choctaw 
National  Wildlife  Refuge;  and  by 
revising  paragraph  D.l.  of  Eufaula 
National  Wildlife  Refuge  to  read  as 
follows: 

S  32.20    Alabama. 


ChocUw  National  Wildlila  Refuge 

D.  Sport  Fishing.  Fishing  is  pennitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  conditions: 

1.  Pishing.  IxMting  and  public  access  are 
permitted  only  from  one-half  hour  before 
sunrise  to  one-half  hour  after  sunset. 

2.  Frogging.  turtle  trapping  and  bowfishing 
are  not  permitted. 

3.  The  use  of  trot  lines,  snag  lines,  set  lines, 
nets  or  traps  is  not  permitted. 

4.  Aiihoats  and  jet  skis  are  prohibited. 

5.  Fishing  or  entry  is  not  permitted  in  the 
waterfowl  sanctuary  areas  from  December  1 
through  March  1. 

Eufaula  National  WildliiiB  Refuge 

•         •         •         •         • 

D.  Sport  Fishing.*  "  • 

1.  Fishing,  frogging  and  turtle  trapping  are 
permitted  year-round  in  all  refuge  waters 
contiguous  with  the  Walter  F.  George 
Reservoir,  with  the  following  excepUon:  no 
bank  fishing  is  allowed  from  the  Bradley. 
Houston  or  Kennedy  Units  from  November  1 
through  February  29.  annually. 

4.  Section  32.22  Arizona  is  amended 
by  adding  Bill  Williams  River  National 
Wildhfe  Refuge  to  the  alphabetical 
listing;  revising  paragraphs  B.  and  C.  of 
Buenos  Aires  National  Wildhfe  Refuge; 
by  revising  introductory  text  of 
paragraph  A.,  revising  paragraphs  A.I., 
A.2..  A.4.,  A.6.  and  A.7..  B.I..  B.2..  B.3., 
and  removing  paragraphs  B.4.,  B.5.,  and 
B.6..  and  revising  paragraphs  C.  and  D. 
of  Cibola  National  Wildhfe  Refuge;  by 
revising  introductory  text  of  paragraph 
A.,  revising  paragraphs  A. 3.  and  adding 


new  paragraphs  A.4.  and  A.5.,  revising 
paragraphs  B.4..  C.  and  D.  of  Havasu 
National  Wildhfe  Refuge;  by  revising 
paragraphs  A.,  B.I.,  B.2.,  B.3..  and 
adding  new  paragraphs  B.4.  and  B.5.. 
and  revising  paragraph  D.  of  Imperial 
National  Wildlife  Refuge;  and  by 
revising  paragraph  B.l.  and  removing 
paragraph  B.3.  of  Kofa  National  Wildlife 
Refuge  to  read  as  follows: 

§32.22    Arizona. 

•        *         •         •        * 

Bill  Williams  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white- winged 
doves  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunters  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot. 

B.  Upland  Ckime  Hunting.  Hunting  of  quail 
and  cottontail  rabbit  Is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

2.  Only  shotguns  are  permitted. 

C.  Big  Game  Hunting.  Hunting  of  desert 
bighorn  sheep  is  permitted  on  designated 
areas  of  the  refuge. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
in  designated  areas. 

Buenos  Aim  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  Hunting  of 
cottontail  rabbit,  jackrabbit.  coyote,  fox. 
skunks,  badger,  weasel,  raccoon,  ringtail  and 
bobcat  is  permitted  on  designated  areas  of  the 
refuge. 

C.  Big  Game  Hunting.  Hunting  of  mule  and 
white-tailed  deer,  javelina  and  feral  hogs  is 
pennitted  on  designated  areas  of  the  refuge. 


Gbola  NaHonal  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
common  snipe,  mourning  and  white-winged 
dove  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  shotguns  are  permitted. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

4.  Payment  of  a  bimt  fee  is  required. 


6.  Hunting  is  permitted  until  3  p.m. 

7.  Temporary  blinds,  boats,  and  decoys 
must  be  removed  from  the  refuge  following 
each  day's  hunt 

B.  Upland  Game  HunUng.  •  •  * 

1.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

2.  Hunters  shall  possess  and  use.  while  in 
the  field,  only  nontoxic  shot 

3.  Hunting  is  permitted  until  3  p.m. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  Is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
During  the  waterfowl  season,  hunting  of  deer 
is  not  permitted  on  farm  Unit  2  before  12 
p.m.  each  day. 
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D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  subject  to  the  following  conditions: 

1.  Cibola  Lake  and  all  adjoining  land  East 
of  the  Colorado  River  Dry  Cut  in  Zone  III  is 
open  to  fishing  from  March  15  through  Labor 
Day. 

2.  Cibola  Lake  and  all  adjoining  land  East 
of  the  Colorado  River  Dry  Cut  in  Zone  III  is 
closed  to  6x)gging  after  Labor  Day. 

Havasu  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  mourning  and  white-winged 
doves,  ducks,  coots,  moorhens,  geese  and 
common  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

•  •         •         •         * 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

4.  The  following  apply  only  to  Pintail 
Slough  (all  refuge  lands  north  of  the  north 
dike): 

i.  A  fee  is  required  for  waterfowl  hunting, 
ii.  Dove  hunting  is  permitted  only  during 
the  September  season. 

5.  Temporary  blinds,  boats,  and  decoys 
must  be  removed  from  the  refuge  following 
each  day's  hunt. 

B.  Upland  Game  Hunting.  •   •   • 

•  •         •         •  • 

4.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  Hunting  of  desert 
bighorn  sheep  is  permitted  on  designated 
areas  of  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Designated  portions  of 
the  Topock  Marsh  are  closed  to  all  entry  from 
October  1  through  January  31. 

Imperial  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves,  ducks,  coot,  moorhens,  geese  and 
common  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Pits  and  permanent  blinds  are  not 
allowed. 

2.  Temporary  blinds,  boats  and  decoys 
must  be  removed  from  the  refuge  following 
each  day's  hunt 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  '  •  • 

1.  Allowed  methods  of  take  for  quail  and 
cottontail  rabbit  are  shotgun  and  bow  and 
arrow. 

2.  Nontoxic  shot  is  required  for  hunting 
quail  and  cottontail  rabbit. 

3.  Cottontail  rabbit  hunting  is  permitted 
September  l-February  7. 

4.  Permits  are  required  for  hunting  coyote, 
bobcat  and  fox. 

5.  Coyote,  bobcat  and  fox  hunting  is 
permitted  October  8-Febniary  28  only, 
except  that  it  is  not  permitted  during  the 
State  general  deer  season. 

•         »         •         •         • 

D.  Sport  Fishing.  Fishing  and  frogging  for 
bullfrogs  (Rana  catesbeiana)  are  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Designated  portions  of 


the  Martinez  Lake  and  Ferguson  Lake  are 
closed  to  entry  from  October  1  to  March  1. 

Kofa  National  Wildlife  Refuge 

**■»»» 

B.  Upland  Game  Hunting.  •   •  • 

1.  Hunting  of  coyote,  fox.  and  bobcat  is 

permitted  October  8-February  28  except  as 

provided  below. 

•         •         •         •         • 

5.  Section  32.23  Arkansas  is  amended 
by  revising  paragraph  D.l.  and  adding 
new  paragraph  D.7  to  Big  Lake  National 
Wildlife  Refuge;  by  revising  paragraph 
D.l.  of  Cache  River  National  Wildlife 
Refuge;  by  revising  paragraphs  A.,  B. 
and  C.  of  Felsenthal  National  Wildlife 
Refuge;  by  revising  paragraphs  A.,  B. 
and  C.  of  Overflow  National  Wildlife 
Refuge;  and  by  revising  paragraph  D.  of 
Wapanocca  National  Wildlife  Refuge  to 
read  as  follows: 

§32.23    Arkansas. 


Big  liake  National  Wildlife  Refiige 

***** 

D.  Sport  Fishing.  *   •   • 

1.  Fishing  is  permitted  from  March  1 
through  October  31  with  the  following 
exceptions:  Bank  fishing  is  permitted  at  any 
thne  in  the  area  around  Floodway  Dam  south 
of  the  Highway  18  bridge,  and  fishing  only 
from  sunrise  to  sunset  from  nonmoforized 
boats  and  boats  with  electric  motors  is 
permitted  in  the  Sand  Slough-Mud  Slough 
Area  from  November  1  through  the  end  of 
February. 
***** 

7.  The  taking  of  largemouth  bass  is 
permitted  in  accordance  with  the  posted 
length  and/or  slot  limits. 

Cache  River  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.   *  •  * 

1.  Fishing  or  entry  is  not  permitted  in  the 
waterfowl  sanctuary  areas  from  November  15 
through  February  28. 


Felsenthal  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  coots,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon,  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 


Overflow  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  coots,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 


B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon,  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 


Wapanocca  National  Wildlife  Refuge 
♦         •         •         •         • 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
fallowing  conditions: 

1.  Fishing  is  permitted  from  March  15 
through  September  30  only  from  sunrise  to 
sunset. 

2.  The  use  of  live  carp,  shad,  buffalo,  and 
goldfish  for  bait  is  not  permitted. 

3.  The  use  of  yo-yos,  jugs,  drops,  trotlines 
and  all  commercial  fishing  tackle  is  not 
permitted. 

4.  Big  Creek  and  Ditch  8  are  closed  to 
fishing. 

5.  The  taking  of  largemouth  bass  is 
permitted  in  accordance  with  the  posted 
length  and/or  slot  limits. 
***** 

6.  Section  32.24  California  is  amended  by 
revising  paragraph  A.2.  of  Gear  Lake 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.  and  B.  of  Colusa  National 
Wildlife  Refuge;  by  adding  new  paragraphs 
A. 4.  and  A. 5..  and  revising  paragraphs  B.  and 
D.  of  Delevan  National  Wildlife  Refuge;  by 
revising  paragraph  B.  of  Kern  National 
Wildlife  Refuge;  by  revising  paragraph  A.  of 
Kesterson  National  Wildlife  Refuge;  by 
revising  paragraphs  A.6.  and  B.l.  of  Lower 
Klamath  National  Wildlife  Refuge;  by 
removing  paragraph  A. 5.  and  revising 
paragraph  B.  of  Merced  National  Wildlife 
Refuge;  by  revising  paragraphs  A.4.  and  B.  of 
Modoc  National  Wildlife  Refuge;  by  revising 
paragraph  A. 4.  and  adding  paragraph  A. 5.. 
and  by  revising  paragraph  B.  of  Sacramento 
National  Wildlife  Refuge;  by  revising 
paragraph  A.  of  Salinas  River  National 
Wildlife  Refuge;  by  revising  p>aragraph  A. 3.  of 
Salton  Sea  National  Wildlife  Refuge;  by 
removing  paragraph  A.6.  of  San  Francisco 
Bay  National  Wildlife  Refuge:  by  revising 
paragraphs  A.3.  and  B.  of  San  Luis  National 
Wildlife  Refuge;  by  removing  paragraph  A. 5. 
of  San  Pablo  Bay  National  Wildlife  Refuge; 
by  revising  paragraphs  A.  and  B.  of  Sutter 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.7.  and  B.l.  of  Tule  Lake 
National  Wildlife  Refuge;  and  by  removing 
the  alphabetical  listing  of  Willow  Creek 
National  Wildlife  Refuge  to  read  as  follows: 

$32.24    CalKomia. 


Gear  Lake  National  WUdlife  Refuge 

A.  Hunting  of  Migjatory  Game 
Birds.  •  *  • 


2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 


*         • 


L 
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Colusa  Nation«]  Wildlife  Rdiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

2.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Access  to  the  hunt  area  is  by  foot  traffic 
only. 

Bicycles  and  other  conveyances  are  not 
permitted. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Oelevan  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 


Birds. 


4.  Snipe  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

5.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  only  in  the  free  roam 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  A  special  one-day  pheasant  hunt  is 
permitted  in  the  spaced  blind  unit  on  the 
first  Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 

D.  Sport  Fishing.  Fishing  is  permitted 
during  daylight  hours  only  from  February  15 
through  October  1. 


Kern  National  WUdlifie  Refrige 

*         *         *         •         * 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Pheasant  hunting  is  only  p>ermitted  in 
the  free  roam  unit. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot. 


Kesterson  National  WUdlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  must  travel  to  and  from  parking 
areas  and  blind  sites  with  firearms  unloaded. 

2.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

3.  Hunters  are  restricted  to  their  original 
spaced  blind  except  for  retrieving  downed 
birds,  placing  decojrs.  or  traveling  to  and 
from  the  parking  area. 


4.  Hunters  must  hunt  from  their  original 
spaced  blind  except  when  shooting  to 
retrieve  crippled  birds. 


Lower  Klamath  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  * 

6.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 


B.  Upland  Game  Hunting.  •   •   • 
1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Merced  National  Wildlifie  Refuge 


B.  Upland  Game  Hunting.  (Reserved] 

*  •         •         *         * 

Modoc  National  Wildlife  Refuge 

***** 

A.  Hunting  of  Migratory  Game  Birds.  '   '   * 

***** 

4.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunting  is  by  permit  only  and  is  limited  to 
junior  hunters  possessing  a  valid  Junior 
Hunting  license.  Hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic  shot 

*  •         •         *         • 

Sacramento  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *   *   ' 

4.  Snipe  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

5.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  A  special  one-day  only  pheasant  hunt  is 
permitted  in  the  spaced  blind  unit  on  the 
first  Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 


Salinas  River  National  WildliBs  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  and  moorhens 
is  (>ermitted  on  designated  areas  of  the 
refuge. 

Salton  Sea  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   *   • 


3.  Firearms  must  be  unloaded  while  being 
transported  between  [>arking  areas  and  blind 
sites. 


San  Luis  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   •  • 

•         •         •         •  * 

3.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunters  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot. 


Sutter  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds§ . 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snifte  is  permitted  on  designated  areas  of  the 
refiige  subject  to  the  following  conditions: 

1.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

2.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  f>ermitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Access  is  by  foot  traffic  only.  Bicycles 
and  other  conveyances  are  not  permitted. 


Tuk  Lake  National  Wildli£e  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '   *  ' 

***** 

7.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  •   •   • 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

7.  Section  32.28  Florida  is  amended 
by  revising  paragraph  D.  of  J.N.  "Ding" 
Darling  National  Wildlife  Refuge;  by 
revising  paragraphs  D.l.  and  D.2.  of 
Lower  Suwannee  National  Wildlife 
Refuge;  by  revising  the  refuge  heading 
and  paragraph  D.  of  Merritt  Island 
National  Wildlife  Refuge;  and  by 
revising  paragraphs  C.  and  D.  of  St. 
Vincent  National  Wildlife  Refuge  to 
read  as  follows: 

§32.28    Ftortda. 


JM.  "Ding"  Darling  National  Wildlife  Refuge 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  in  refuge  waters 
except  in  the  Mangrove  Head  Pond,  Tower 
Pond,  and  Tarpon  Bay  Slough  at  the  Bailey 
Tract 

2.  Taking  of  blue  crabs  is  permitted  with 
the  use  of  dip  nets  only.  The  use  of  lines, 
traps,  and  bait  are  not  permitted. 


\ 
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3.  Daily  limit  of  20  blue  crabs  per  person  National  Wildlife  Refuge;  by  revising  adding  the  alphabetical  listings  of 

of  which  no  more  than  10  can  beferaales.  paragraph  D.2.  and  adding  a  new  Hanalei  National  WildUfe  Refuge  and 

cra'bs'^Ts^rdtr"^^:  prohTbi^ed'''"^  P^.^^P^  D, ^-  \^^^.  ^^^  N^«°-l  ^^^^S^haia  National  Wildlife  Re^ge  to 

,        ,,      \,        t        *  Wildlife  Refuge;  by  adding  new  read  as  follows: 

paragraphs  D.4.  and  D.5.  to  Okefenokee 

Lower  Suwannee  National  Wildlife  Refuge  National  Wildlife  Refuge;  and  by  §32.30    HawaH. 

*  •        •        •        •  revising  paragraphs  D.1.,D.2.  and  D.3.  •        •        •        •        • 

D.  Sport  Fishing.  "  •  •  of  Savannah  National  WildHfe  Refuge  to  Hakalau  Forest  National  Wildlife  Refuge 

1.  Fishing  is  permitted  in  interior  creeks,  read  as  follows:  •         •         •         «         # 

sloughs  and  ponds  year-round  from  sunrise  /-  d-    <-         u     .■      u     •■        rr     i    • 

to  simsetexc^tthaVnshing  is  not  permitted  §32-29    Georgia.  .   C.  ftgC^me  Hunting  Hunting  of  feral  pigs 

during  quota  big  game  hunte.  .....  is  permitted  on  designated  areas  of  the  refuge 

2  Boats  are  not  oermitted  in  refuee  Donds  subject  to  the  following  condition: 

Boats  may  not  be  lEi  the  refuge  fvemight  ^""^  ^""^  National  WUdlife  Refiige  Reservations  are  required  for  hunters 

"''.....  accessing  Maulua  Tract  through  Maulua 

Merritt  Island  National  Wildlife  Refuge  q  Sport  Fishing  •  *  •  ^^'^• 

D.  Sport  Fishing.  Fishing,  crabbing.  4  The  daily  creel  limit  is  5  largemouth  Hanalei  National  Wikiliie  Refuse 

clamming,  oystering  and  shrimping  are  ba„  5  ^^^^  ^^ish,  and  25  of  any  one,  .  „    i^auonai  wuome  Kemge 

permitted  in  designated  areas  of  the  refuge  ^^  combination,  of  bream  or  sunfish  ,^^-  """f «  °fM'gratory  Game  Birds. 

subject  to  the  following  conditions:  Possession  of  more  than  the  daily  creel  limit  ^^Tnt^^r         u     ,        ,u         ^x 

1 .  N.ght  fishing  IS  permitted  from  a  boat  3,         ^^^  j,  ^  permitted.  ^-  ^P'""*^  ^P^^  f*""'!"*"  "R^servedl 
only  in  Mosquito  l^n.  Indian  River.  5  The  taking  of  largemouth  bass  smaller  ^-  f '«  ^i?'V    ^^"^i  ^^^^^^^ .  .  ^ 
Banana  River,  and  Haulover  Canal.  A  night  j^an  14  inches  is  not  permitted.  ^  ^:  ^P°1  ^'*^'"«,  'L"'^'"^  '«  Pennitted  on 
fishing  permit  IS  required.  designated  areas  of  the  refuge. 

2.  Fishing  lines  must  be  attended  at  all  Blackbeard  Island  National  Wildlife  Refuge  ifot-i,  •    pj  f     al  WiMlif  Rrfbee 
times.  .         •         .         .         •  '"'B^ 

3.  Vehicle  access  north  and  south  Haulover  D  Sport  Fishing  *  *  *  A.  Hunting  of  Migratory  Game  Birds. 
Canal  is  limited  to  designated  public  access  l.Freshwater  fishing  is  permitted  from  "^tf*,7^' ^  ^ 

routes  and  launch  areas.  March  1 5  through  October  25  from  sunrise  to  ^-  ^P^""*^  ^J?^  Hunting.  [Reservedl 

4.  Boat  launching  off  Blabk  Point  Wildlife  sunset.  ^-  ^'^  Game  Huntmg.  (Reservedl 
Drive  is  prohibited.  .....  ^-  ^P°^  Fishing.  Fishing  is  permitted  on 

5.  Air  thrust  boats  are  prohibited.  _     ,  >.  . .      '  designated  areas  of  the  refuge. 

6.  Boat  launching  or  mooring  between  /J^  oS^^ml^riilrsrHLT  "  10.  Section  32.31  Idaho  is  amended 
sunset  and  sunnse  18  permitted  only  at  perrauiea  oniy  irora  sunnse  lo  sunset.  k.,  ~.„:c.r.„  ^o,„„.-,„v,  a  «*ii„»-i.i,« 
Beacon  42  fish  camp  and  Bair-s  Cove  at  .....  by  revisng  paragraph  A.  of  Bear  Lake 
Haulover  Canal  Recreation  Area.  „      •   k,    l  k,  .•       iia,ij,  .;.  »  a  National  Wildlife  Rehjge;  by  revising 

7.  Motorized  boats  are  prohibited  year  ""^  ^'^^  National  Wildlifis  Refuge  paragraphs  A.  and  B.  of  Camas  National 
round  in  the  Banana  River  Manatee  .....  Wildlife  Refuge;  by  revising  paragraph 
Sanctuary  (north  of  KARS  Park  on  the  west  D.  Sport  Fishing.  •  •  •  A.3..  adding  a  new  paragraph  B.4.,  and 
sideof  the  Barge  Channel  and  north  of  the  .....  revising  paragraph  D. 2.  of  Deer  Flat 

Air  Force  power  line  on  the  east  side  of  the  2.  Bank  fishing  into  estuarine  waters  is  National  Wildlife  Refuge;  by  removing 

Barge  CJiannel).  This  includes  any  boat  permitted  only  from  sunrise  to  sunset.  paragraph  A  4  of  Kootenai  National 

having  an  attached  motor  or  a  non-attached  3.  The  Barbour  River  public  boat  ramp  is  Wildlife  Refuge;  by  revising  paragraphs 

^^Tir  troIHn'^^ot^,^  ""'  (.ncludmg  closed  to  public  access  and  use  from  March  a.  and  B.  of  Minidoka  National  Wildlife 

electric  trolling  motors).  ^  1  through  August  31.  j^^^^^^  ,^  ^^^  ^^  j^,,^^^^ 

Okefenokee  National  Wildlife  Refuge 

St.  Vincent  National  WUdlife  Refuge  .....  §32.31     Idaho. 

•  •         •         •         •  D.  Sport  Fishing.  *  *   * 

C.  Big  Game  Hunting.  Hunting  of  white-  .....  g^^  l^j.^  National  Wildlife  Refuge 

tailed  deer,  sambar  deer,  and  feral  hogs  is  4.  The  daily  creel  limit  is  5  largemouth  ^.  „^„ting  of  Migratory  Game  Birds. 

permitted  on  designated  areas  of  the  refuge  bass,  5  channel  catfish,  and  25  of  any  one.  Hunting  of  geese,  ducks,  coots  and  common 

subject  to  the  following  condition:  Permits  or  combination,  of  bream  or  sunfish.  ^^.^^  is  pemiitted  on  designated  areas  of  the 

are  required.            ^.  .  .      .            .      .  Possession  of  more  than  the  daily  creellimit  refuge  subject  to  the  following  conditions: 

D.  Sport  Fishmg.  Fishing  is  permitted  on  is  not  permitted.  1.  Air-thrust  boats  are  not  j^rmitted. 
designated  areas  of  the  refuge  subject  to  the  5.  The  taking  of  largemouth  bass  smaller  2.  Snipe  hunters  shall  possess  and  use. 
following  conditions:  than  14  inches  is  not  pemiitted.  while  in  the  field,  only  nontoxic  shtft.     ' 

1.  Fishing  IS  permitted  only  from  sunnse  ...... 

to  sunset. 

2.  Only  nonmotorized  boats  and  boats  with  Savannah  National  Wildhfie  Refuge  Camas  National  Wildlife  Refuee 
electric  motors  are  permitted.  .....  ^,,               ,,^.             ^         „    , 

3.  The  use  of  live  minnows  as  bait  is  not  „  ^nnn  Fi^hino  •  •  •  A.  Huntmg  of  Migratory  Game  Bjrds. 
oermitted  u.  :3pon  ruling.  Hunting  of  geese,  ducks,  coots  and  snipe  is 

4  Fishina  is  oermitted  in  Lakes  1  2  and  1  Fishing  is  permitted  on  refuge  permitted  on  designated  areas  of  the  refuge 

Oyste;  Pdn§  L^^prTu 'HiJ^uS  LptemL  I^CtT''^''              '"'  ''  '  ™"^  V^""^'  '°i.^,T  ^°"«-"^«  condition:  Snipe 

3Q                              r                  o-       I-  vjLxooerji.  hunters  shall  possess  and  use.  while  In  the 

■   _.  .  .                  .      J.    .   ,      _            .  2.  Fishing  is  permitted  from  boats  into  tidal  r,p|d  onlv  nnntoxir  shot 

5  ^m' MalM  dleote^tr  30  •  "^"^  fromSeb^ary  1  through  October  31.  ''tvplLT^^Holng.  Hunting  of 

5  from  May  15  through  September  30.  3  fishing  is  pemiitted  from  sunrise  to  pheasant  and  grouse  is  permitted  on 

8.  Section  32.29.  Georgia  is  amended  sunset.  designated  areas  of  the  refuge  subject  to  the 
by  adding  paragraphs  D.4.  and  D.5.  to  .         •         •         *         •  following  condition:  Pheasant  hunters  shall 
Banks  Lake  National  Wildlife  Refuge;  by  9.  Section  32.30  Hawaii  is  amended  possess  and  use,  while  in  the  field,  only 
revising  paragraph  D.l.  and  adding  new  by  revising  paragraph  C.  of  Hakalau  nontoxic  shot. 

paragraph  D.5.  to  Blackbeard  Island  Forest  National  Wildlife  Refuge;  and  by  *        *        '        *        * 
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Deer  Flat  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

•  •         •         •         * 

3.  Snip«  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

*  •         •         •         • 

B.  Upland  Game  Hunting.  •   •  • 


4.  Pheasant,  quail  and  partridge  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

•         •         *         •         * 

D.  Sport  Fishing  •   •   • 


2.  Nonmotorized  boats  are  (>ennitted  from 
Vi  hour  before  sunrise  to  '/^  hour  after  sunset 
bom  October  1  through  April  14,  within  the 
area  bounded  by  the  water's  edge  extending 
to  a  point  200  yards  lakeward  in  front  of  the 
lower  dam  fishing  area  A.  and  in  front  of  the 
upper  dam.  fishing  area  B. 


Minidoka  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge. 

B  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge  and  cottontail  rabbits, 
including  pv-gmy  rabbit,  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  is  permitted  only  during  the 
waterfowl  season. 

2.  Pheasant  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

11.  Section  32.32  Illinois  is  amended 
by  revising  paragraph  D.  of  Chautauqua 
National  Wildlife  Refuge;  by  revising 
paragraphs  B.l.  and  C.3.,  and  adding 
new  paragraph  D.7  to  Crab  Orchard 
National  Wildlife  Refuge;  by  revising 
paragraphs  C,  D.2.  and  D.4.  of  Mark 
Twain  National  Wildlife  Refuge;  and  by 
revising  the  refuge  heading  and 
paragraphs  A.I.,  A.2.,  B.l.,  B.2.,  B.3.. 
C.I.,  C.2.,  C.3.,  C.4.,  and  adding  new 
paragraph  C.5.  to  Upper  Mississippi 
River  Wildlife  and  Fish  Refuge  to  read 
as  follows: 

§32.32    Illinois. 


Chautauqua  National  Wildlife  Refuge 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Sport  fishing,  and  the  harvest  of  frogs 
and  turtles,  are  allowed  on  all  refuge  waters 
during  daylight  hours  from  December  15 
through  October  15.  Sport  fishing  is  not 
allowed  in  the  Waterfowl  Hunting  Area 
during  waterfowl  hunting  season. 

2.  A  10  mile  per  hour  boat  sfieed  limit  is 
in  effect  throughout  the  entire  sport  fishing 
area. 

3.  Private  boats  may  not  be  left  In  refuge 
waters  overnight 

4.  Motorboats  are  restricted  to  "slow 
spesd'minimum  wake." 


Crab  Orchard  National  Wildlife  Refuge 

•         •         *         *         • 

B.  Upland  Game  Hunting.  *   *   * 

1.  Upland  game  hunting  is  not  permitted 
in  the  controlled  goose  hunting  areas  during 
the  [Xirmitted  waterfowl  hunting  season. 

C.  Big  Came  Hunting.  •  •  • 


3.  Deer  hunting  is  not  permitted  in  the 
controlled  goose  hunting  areas  during  the 
permitted  waterfowl  hunting  season. 

D.  Sport  Fishing.  •  *   • 

7.  Organizers  of  all  fishing  events  must 
jxjssess  a  special  use  permit  issued  by  the 
refuge. 

Mark  Twain  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  p>ermitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  of  deer  is  permitted  on  the 
Gardner  and  Big  Timber  Divisions  and  on 
Turkey  and  Otter  Islands. 

2.  Hunting  of  white  tailed  deer  on  the 
Delair  Division  Is  allowed  with  permit  only. 
Hunters  may  only  use  historic  weapons,  and 
must  check  in  and  out  of  the  refuge  each  day 
of  hunting.  Stands  must  be  removed  each 
day:  the  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 
Hunting  is  permitted  from  one  half  hour 
before  sunrise  to  3  p.m. 

D.  Sport  Fishing.  •  *  • 

2.  Fishing  is  permitted  in  the  Louisa 
Division.  Iowa,  from  February  1  until 
September  15,  with  the  exception  of  certain 
designated  areas  adjacent  to  the  Port  Louisa 
Road  which  are  open  to  fishing  all  year. 
*         •         *         *         * 

4.  Fishing  is  permitted  in  the  Calhoun, 
Batchtown,  and  Gill)ert  Lake  Divisions. 
Illinois,  from  December  16  through  October 
14. 

Upper  Mississippi  River  Wildlife  and  Fish 
Rehige 

A.  Hunting  of  Migratory  Game  Birds.  •   •   • 

1.  Hunting  of  all  migratory  birds  is 
prohibited  on  refuge  areas  posted  "Area 
Closed,"  and  on  the  Goose  Island  "No 
Hunting"  Zone  in  Pool  8. 

2.  Permits  are  required  for  Potters  Marsh  in 
Pool  13  except  during  the  early  teal  season. 

B.  Upland  Came  Hunting.  •   *   * 

1.  Hunting  is  allowed  until  season  closure, 
or  March  1.  whichever  date  occurs  first, 
except  that  hunting  of  turkey  is  permitted 
during  the  State  wild  turkey  season. 

2.  Hunting  is  permitted  on  refuge  areas 
posted  "Area  Closed"  beginning  the  day  after 
the  close  of  the  regular  duck  season  until 
season  closure  or  March  1 ,  whichever  occurs 
first,  except  that  hunting  of  tiu-key  is 
permitted  during  the  State  spring  wild  turkey 
season. 

3.  Hunting  is  prohibited  at  all  times  on  the 
Goose  Island  "No  Hunting"  Zone  in  Pool  8. 

C.  Big  Came  Hunting.  *   •   * 

1.  Hunting  is  allowed  until  season  closure, 
or  March  1,  whichever  date  occurs  first 


2.  Hunting  is  permitted  on  refuge  areas 
posted  "Area  Closed"  beginning  the  day  after 
the  close  of  the  regular  duck  season  until 
season  closure  or  March  1,  whichever  date 
occurs  first. 

3.  Hunting  is  prohibited  at  all  times  on  the 
Goose  Island  "No  Hunting"  Zone  in  Pool  8. 

4.  Construction  or  use  of  [termanent  blinds, 
platforms  or  ladders  is  not  permitted. 

5.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day's  hunt. 


12.  Section  32.34  Iowa  is  amended  by 
revising  paragraphs  A.2.,  A.3.  and  D.4. 
of  DeSoto  National  Wildlife  Refuge;  and 
by  revising  paragraph  D.l.  of  Union 
Slough  National  Wildlife  Refuge  to  read 
as  follows: 

§32.34    Iowa. 


De  Solo  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds.  •   *   • 

2.  Hunting  is  permitted  until  noon  each 
day  from  November  1  through  the  second 
Friday  in  December. 

3.  Hunters  may  not  use  or  possess  more 
than  15  shells  per  day. 

D.  Sport  Fishing.  *  •   • 

•  *         •         •         * 

4.  Only  the  use  of  pole  and  line,  or  rod  and 
reel,  is  permitted  from  April  15  through 
October  14  with  the  exception  that  archery 
and  spear  fishing  are  permitted  only  for 
nongame  fish  from  April  15  to  October  14. 

•  •         *         •         • 

Union  Slough  National  Wildlife  Refuge 

•  *         •         «         * 

D.  Sport  Fishing.  •  *  * 
1.  Fishing  Is  f)ermltted  6x>m  March  1 
through  September  30. 

13.  Section  32.37  Louisiana  is 
amended  by  revising  paragraphs  D.l. 
and  D.2.  and  adding  new  paragraph  D.3. 
to  Bogue  Chitto  National  Wildlife 
Refuge;  by  revising  paragraphs  C.  and  D. 
of  Cameron  Prairie  National  Wildlife 
Refuge;  by  revising  paragraphs  B.,  D.2.. 
D.3.,  and  0.4.  of  Catahoula  National 
Wildlife  Refuge;  by  revising  paragraph 
D.  of  Delta  National  Wildlife  Refuge;  by 
revising  paragraphs  A..  C  and  D.  of 
Lacassine  National  Wildlife  Refuge;  by 
adding  new  paragraph  D.6  to  Lake 
Ophelia  National  Wildlife  Refuge;  by 
revising  paragraphs  A.  and  D.  of  Sabine 
National  Wildlife  Refuge;  and  by 
revising  paragraph  D.  of  Tensas  River 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.37    Louisiana. 

•  •        •        •        * 

Bogue  Chitto  National  Wildlife  Refuge 

•  •         •         •         • 

D.  Sport  Fishing.  •  *  * 
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1.  Fishing  is  fwrmitted  year-round. 

2.  Camping  is  permitted  in  designated 
areas  only. 

3.  Only  cotton  limb  lines  are  permitted. 

Cameron  Prairie  National  Wildlife  Refuge 

•  •         •         •         • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochure. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  the  Gibbsfown  Unit  and  sport  fishing  and 
castnetting  are  permitted  on  the  East  Cove 
Unit  subject  to  the  following  conditions: 

1.  Refuge  permits  are  required. 

2.  Any  person  entering,  using  or  occupying 
the  refuge  must  abide  by  all  terms  and 
conditions  set  forth  in  the  appropriate  refuge 
fishing  brochure. 

Catahoula  National  Wildlife  Refuge 

*  •         •         •         • 

B.  Upland  Came  Hunting.  Hunting  of 
squirrel  and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Daily  permits  are  required. 

*  •         •         •         • 

D.  Sport  Fishing.  •  •  • 

•  •         •         *         • 

2.  Boat  launching  on  all  refuge  waters  is 
permitted  as  designated  in  refuge  brochure. 
Only  nonmotorized  boats  or  boats  with 
motors  of  10  horsepower  or  less  are 
permitted.  Boats  may  not  be  left  on  the  refuge 
overnight. 

3.  Cowpen  Bayou  is  open  to  fishing  year- 
round. 

4.  Duck  Lake,  Muddy  Bayou,  all  outlet 
waters,  and  all  flooded  woodlands  are  open 
to  fishing  and  boating  from  March  1  through 
October  31. 


Delta  National  Wildlife  Refuge 

•  •         •         •         • 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  crabbing  are  p)ermitted  year- 
round  firom  sunrise  to  sunset  except  during 
the  refuge  waterfowl  bunting  season. 

2.  Only  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted. 

3.  Camping  is  permitted  year-round  on 
designated  areas  only. 

Lacassine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  waterfowl  hunting 
must  abide  by  all  the  terms  and  conditions 
in  the  refuge  hunting  brochure. 

•  *         *         *         • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 


of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunt  must  abide  by 
all  terms  and  conditions  in  the  refuge 
hunting  brochure. 

D.  Sport  Fishing.  Fishing  and  crayfishing 
are  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Any  person  entering,  using,  or  occupying  the 
refuge  for  fishing  or  crayfishing  must  abide 
by  all  terms  and  conditions  in  the  refuge 
fishing  brochure. 

Lake  Ophelia  National  Wildlife  Refuge 

•  *         •         •         • 

D.  Sport  Fishing.  •  •  • 

•  *         •         *         • 

6.  The  length  limit  for  largemouth  bass 
taken  from  Lake  Ophelia  is  a  minimum  of  14 
inches.  Largemouth  bass  under  14  inches 
must  be  immediately  released  unharmed. 
Possession  of  largemouth  bass  under  14 
inches  is  prohibited. 

Sabine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Refuge  hunting  permits  are  required. 

2.  Any  person  entering,  using  or  occupying 
the  refuge  must  abide  by  all  the  terms  and 
conditions  set  forth  in  the  hunting  permit. 
***** 

D.  Sport  Fishing.  Fishing,  crabbing,  and 
shrimp  cast  netting  are  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Refuge  sport  fishing  permits  are 
required. 

2.  Any  fjerson  entering,  using  or  occupying 
the  refuge  must  abide  by  all  the  terms  and 
conditions  set  forth  in  the  sport  fishing 
I>ermit. 

Tensas  River  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  Sport  fishing  is  f)ermitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

***** 

14.  Section  32.39  Maryland  is 
amended  by  revising  paragraph  C.  of 
Eastern  Neck  National  Wildlife  Refuge 
to  read  as  follows: 

$32.39    Maryland. 


Eastern  Neck  National  Wildlife  Refuge 

***** 

C.  i?jg  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  archery,  shotgun,  and 
muzzleloader  hunting  is  permitted. 

3.  Loaded  weapons  are  not  permitted  in 
parking  areas  or  on  blacktopped  roads. 

4.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 


of  400  square  inches  of  solidcolwed  hunter 
orange  clothing  or  material. 

***** 

15.  Section  32.40  Massachusetts  is 
amended  by  revising  paragraphs  A.  and 
C.  of  Parker  River  National  Wildlife 
Refuge  to  read  as  follov^s: 

§  32.40    Massachusetts. 


Parker  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  waterfowl  and  coots  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  may  iK>t  use  or  p>ossess  more 
than  25  shells  per  day. 

2.  Hunters  using  Area  B  must  set  out  a 
minimum  of  six  waterfowl  decoys  and  hunt 
within  50  yards  of  these  decoys. 
***** 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  during  planned 
refuge  hunts  subject  to  the  following 
conditions: 

1.  Hunters  must  be  in  compliance  with 
applicable  State  hunting  regulations  and  the 
refuge  permit. 

2.  Possession  of  a  valid  State  hunting 
license  and  a  refuge  hunting  permit  is 
required. 

*         *         •  •         * 

16.  Section  32.41  Michigan  is 
amended  by  revising  paragraph  C.  and 
adding  text  to  p>aragraph  D.  of 
Shiav^assee  National  WildUfe  Refuge  to 
read  as  follows:  ' 

§32.41     Michigan. 


Shiawassee  National  Wildlife  Rdiige 

*         *         *  *         * 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  f>ermitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  may  be  required. 

2.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid  colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  only 
permitted  from  boats;  no  bank  fishing  is 
allowed. 

17.  Section  32.42  Minnesota  is 
amended  by  revising  paragraphs  A.,  B., 
and  C.  of  Minnesota  Valley  National 
Wildlife  Refuge;  by  revising  paragraphs 
B.,  C.3.,  and  D.  of  Rice  Lake  National 
Wildlife  Refuge;  and  by  removing 
paragraph  A.3.,  revising  paragraphs 
D.I.,  D.2.  and  adding  paragraph  D.4.  to 
Tamarac  National  Wildlife  Refuge  to 
read  as  follows: 

§32.42    Minnesota. 


Minnesota  Valley  National  Wildlife  Refuge 
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A.  Hunting  of  S4igratory  Game  Birds. 
Permits  may  be  required  for  special  hunts 
and  in  selected  areas. 


1.  Fishing  is  permitted  on  all  refuge  waters 
year-round  except  during  refuge  firearms 
deer  hunts. 

2.  Frogging  is  permitted  on  all  refuge 
waters  during  the  State  bullfrog  season. 

3.  Trotlines  and  limb  lines  are  permitted 
on  Lake  George,  Landside  Ditch,  and  the 
Auxiliary  Channel  only. 

4.  Commercial  fishing  is  not  permitted. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  grey  and  fox  squirrel,  cottontail 
rabbit,  and  turkey  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions:  permits  are  required. 

C.  Big  Game  Hunting  Hunting  of  white-  •  •  •  •  • 
tailed  deer  is  f>ermitted  on  designated  areas  n  c  ■  •  *■  j  j 
of  the  refuge  subject  to  the  following  ^9-  Section  32.44  Missouri  is  amended 
conditions:  by  removing  paragraphs  C.  1 .  and  C.  3. , 

1.  Permits  may  be  required  redesignating  paragraphs  C.2.  and  C.4. 

2.  The  construction  or  use  of  permanent  as  paragraphs  C.l.  and  C.2.,  and  revising 
blinds  or  platforms  is  not  permitted.  paragraph  D.2.  of  Mingo  National 

3.  All  portable  stands  must  be  removed  Wildlife  Refuge  to  read  as  follows: 
from  the  refuge  at  the  end  of  each  day  s  hunt. 

•         •         •         •         •  §32.44    Missouri. 

Rice  Lake  NationAi  Wildlifie  Refuge 

*****  Mingo  National  Wildlifie  Refuge 

B.  Upland  Game  Hunting.  Hunting  of  •         •         •  «         . 

sharp-tailed  grouse,  ruffed  grouse,  spruce  p  Sport  Fishing.  *  *  • 

grouse,  grey  and  fox  squirrel,  cottontail  rabbit  •         .         ,         ,         , 
and  snowshoe  hare  is  permitted  on  „  ,-.  ,  .     j^  ■      . 

designated  areas  of  the  refuge.  .    \^^y  non-motomed  boats  are  permitted 

C  Big  Game  Hunting.  *   *   *  '°  ^^  designated  wilderness  area.  On  refuge 

,         ,         t         ,         ,  .  waters  outside  the  wilderness  area,  hand 

powered  boats,  and  boats  with  electric 

3.  Permits  are  required  for  firearms  trolling  motors  may  be  used, 

hunting  


D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  from  non-motorized  boats  or 
boats  powered  by  electric  motors  is  permitted 
only  in  designated  areas. 

2.  Ice  fishing  is  p>ennined  on  Mandy  Lake 
when  ice  conditions  are  safe. 

3.  Ice  fishing  shelters  must  be  removed 
from  the  refuge  following  each  day's  fishing 
activity. 


Tamarac  National  Wildlifie  Refuge 

D.  Sport  Fishing.  *  *  * 

1.  Fishing  is  permitted  in  North  Tamarac 
Lake.  Wauboose  Lake,  and  Two  Island  Lake. 
all  year  in  accordance  with  State  and/or 
White  Earth  Reservation  regulations. 

2.  Fishing  is  permitted  in  Blackbird  Lake 
and  Lost  Lake  from  the  fi[St  day  of  the  State 
walleye  season  through  Labor  Day  under 
State  and/or  White  Earth  Reservation 
regulations. 


4.  Fishing  is  permitted  in  Pine  Lake  from 
December  1  until  March  31. 


18.  Section  32.43  Mississippi  is 
amended  by  adding  text  to  paragraph  D. 
of  Panther  Swamp  National  Wildlife 
Refuge  to  read  as  follows: 

$32.43    Mississippi. 


Panther  Swamp  National  Wildlife  Refuge 

D.  Sport  Fishing.  Sport  fishing  and  frogging 
are  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 


20.  Section  32.45  Montana  is 
amended  by  revising  paragraph  C.  of 
Charles  M.  Russell  National  Wildlife 
Refuge:  by  revising  paragraph  C.  of  Lee 
Metcalf  National  Wildlife  Refuge;  and 
by  removing  the  erroneous  alphabetical 
listing  of  Willow  Creek  National 
Wildlife  Refuge  to  read  as  follows: 

§32.45    Montana. 


Charles  M.  Russell  National  Wildlifie  Refuge 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the 
refuge. 


Lee  Metcalf  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  and  mule  deer  is  [>ermitted  on 
designated  areas  of  the  refuge. 

21.  Section  32.47  Nevada  is  amended 
by  revising  paragraph  A.  of  Ash 
Meadows  National  Wildlife  Refuge;  by 
revising  paragraph  A.2.  and  adding 
paragraph  A. 3..  and  adding  text  to 
paragraph  B.  of  Pahranagat  National 
Wildlife  Refuge;  by  revising  paragraph 
A.  of  Ruby  Lake  National  Wildlife 
Refuge:  and  by  adding  the  listings  of 
Stillwater  Management  Area  and 
Stillwater  National  Wildlife  Refuge  to 
read  as  follows: 

§32.47    Nevada. 


Ash  Meadows  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
snipe  and  doves  is  (>ermitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Snipe  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic  shot. 


Pahranagat  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   •   * 

2.  Hunting  of  waterfowl,  coots,  moorhens 
and  snipe  is  permitted  only  on  the  opening 
weekend  and  Tuesday.  Thursday,  and 
Saturday  throughout  the  remainder  of  the 
season. 

3.  Snipe  hunters  shall  (x>ssess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunting  of  jackrabbit  is  permitted 
only  during  the  regular  State  season  for 
cottontail  rabbit. 


Ruby  Lake  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
and  snipe  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Snipe  hunters  shall  possess  and  use.  while  in 
the  field,  only  nontoxic  shot. 
***** 

Stillwater  Management  Area 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  is  allowed  as  per  State  law. 

B.  Upland  Game  Hunting.  Hunting  is 
allowed  as  per  State  law. 

C.  Big  Game  Hunting.  Hunting  is  allowed 
as  per  State  law. 

D.  Sport  Fishing.  Sport  fishing  is  allowed 
as  per  State  law  with  certain  restrictions  as 
posted. 

Stillwater  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  is  allowed  as  per  State  law. 

B.  Upland  Game  Hunting.  Hunting  is 
allowed  as  per  State  law. 

C.  Big  Game  Hunting.  Hunting  is  allowed 
as  per  State  law. 

D.  Sport  Fishing.  Sport  fishing  is  allowed 
as  per  State  law  with  certain  restrictions  as 
posted. 

22.  Section  32.50  New  Mexico  is 
amended  by  revising  paragraphs  A.I., 
A. 2.,  A.3.,  adding  new  paragraph  A.4., 
and  by  revising  paragraphs  B.,  C.  and 
D.  of  Bitter  Lake  National  Wildlife 
Refuge;  by  revising  paragraphs  A..  B.. 
D.I.,  and  D.2.  of  Bosque  del  Apache 
National  Wildlife  Refuge;  by  revising 
introductory  text  of  paragraph  A  and 
revising  paragraphs  A.l.  and  A.5.  of  Las 
Vegas  National  Wildlife  Refuge;  by 
revising  paragraphs  D.I..  D.2..  D.3.  and 
adding  new  paragraph  D.4.  to  Maxwell 
National  Wildlife  Refuge;  and  by 
revising  paragraph  A.2.  and  removing 
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paragraph  A. 3.  of  Sevilleta  National 
Wildlife  Refuge  to  read  as  follows: 

§32.50    New  Mexico. 


Bitter  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '   '   * 

1.  Hunting  is  permitted  only  on  Tuesdays. 
Thursdays  and  Saturdays  of  each  week  from 
sunrise  to  1  p.m.  only. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

3.  Pits  and  permanent  blinds  are  not 
permitted. 

4.  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasants  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunters  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  The  taking  of  carp  only, 
is  permitted  with  the  use  of  archery 
equipment  within  designated  areas  of  the 
n.-fuge,  subject  to  the  following  conditions: 

1.  Bow  fishing  is  permitted  bom  April  1 
through  October  15  from  sunrise  to  sunset. 

2.  Bow  fishing  is  (lermitted  from  shoreline 
areas  only. 

Bosque  del  Apache  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunters  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 
***** 

D.  Sport  Fishing.  *   *   * 

1.  Fishing  is  permitted  from  April  1 
through  September  30. 

2.  Fishing  is  permitted  from  1  hour  before 
.sunrise  until  1  hour  after  sunset. 


Las  Vegas  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  and  Canada 
geese  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Permits  and  payment  of  a  fee  are 
required. 
***** 

5.  Canada  goose  hunting  is  f>ermitted  only 
on  designated  days  of  the  week  at  certain 
hours  as  identified  on  the  permit. 


Maxwell  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  •   •   * 

1.  Fishing  is  permitted  from  noon  March  1 
through  October  31. 

2.  Fishing  is  permitted  only  in  Lakes  13 
and  14. 


3.  Boats  are  permitted  on  Lakes  13  and  14 
only  during  the  fishing  season. 

4.  Fishing  is  not  permitted  within  150  feet 
of  headgates. 

Sevilleta  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   •   • 

*  •         •         •         * 

2.  Permanent  blinds  are  not  permitted. 

***** 

23.  Section  32.51  New  York  is 
ajnended  by  revising  paragraphs  A.,  B. 
and  C.  of  Montezuma  National  Wildlife 
Refuge  to  read  as  follows: 

§32.51     New  York. 


Montezuma  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits/reservations  are  required. 

2.  Hunting  is  permitted  only  on  Tuesdays. 
Thursdays  and  Saturdays  during  established 
refuge  seasons  set  within  the  New  York  State 
western  zone  seasons. 

3.  Each  hunter  shall  not  have  more  than  15 
steel  shot  shells  in  his/her  possession. 

4.  Only  motorless  boats  are  permitted  on 
the  refuge  hunting  area. 

5.  Completion  of  the  New  York  State 
Waterfowl  Identification  Course  is  required. 

6.  Hunting  ends  each  day  at  12  noon  local 
time. 

All  hunters  must  check  out  at  the  Route  89 
Check  Station  by  1:00  p.m.  local  time. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted. on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  All  hunters  must  possess  and  return  at 
day's  end  a  valid  daily  hunt  permit  card. 

2.  Hunting  of  deer  is  permitted  on 
designated  portions  of  the  refuge  by  archery, 
shotgun,  or  muzzleloader  only  during 
established  refuge  seasons  set  within  the 
general  State  deer  season. 

3.  Hunters  are  permitted  on  the  refuge  one 
hour  before  legal  sunrise  and  one  hour  after 
legal  sunset. 

4.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  from  the  refuge  each 
day. 

5.  All  firearms  must  be  unloaded  before 
legal  sunrise  and  after  legal  sunset. 

6.  All  bows  must  be  disassembled,  locked, 
or  cased  before  legal  sunrise  and  after  legal 
sunset. 

7.  Hunters  during  the  refuge  firearms 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 
***** 

24.  Section  32.52  North  Carolina  is 
amended  by  revising  paragraphs  D.2, 
D.4  and  D.5  of  Mattamuskeet  National 
Wildlife  Refuge;  and  by  revising 
paragraphs  A. 2.  and  B.3,  adding 
paragraphs  B.5.  and  B.6.,  and  revising 
paragraph  C.3.  of  Pocosin  Lakes 
National  Wildlife  Refuge  to  read  as 
follows: 


§32.52    North  Carolina. 

***** 

Mattamuskeet  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  *   *   * 

•         •         •         *         ■ 

2.  Bank  fishing  and  crabbing  are  permitted 
year-round  along  the  Highway  94  Causeway 
and  in  the  immediate  vicinity  of  the  Lake 
Landing  water  control  structure,  the  Rose  Bay 
water  control  structure,  and  the  Outfall  Canal 
water  control  structure.  Other  areas  open  to 
this  activity  are  the  Central  Canal  and  East 
and  West  Maio  Canal  as  signed.  Bank  fishing 
and  crabbing  is  permitted  bom  one  half  hour 
before  sunrise  to  one-half  hour  after  sunset 
except  that  the  Highway  94  Causeway  is 
open  to  fishing  and  crabbing  24  hours  per 
day. 
***** 

4.  All  fish  lines  and  crabbing  equipment 
must  be  attended.  Crabbing  equipment  is 
restricted  to  five  handlines  and/or  hand- 
activated  traps  per  pterson.  The  catch/ 
possession  limit  is  12  blue  crabs  per  day  per 
person. 

5.  Airboats,  sailboats,  wind  surfers,  and  jet 
skis  are  not  permitted. 


Pocosin  Lakes  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   •   • 

*  •  •  •  * 

2.  Firearms  must  be  unloaded  and  encased 
while  being  transported  by  a  vehicle  or  boat 
under  power. 

*  •         *         •         • 

B.  Upland  Came  Hunting.  *   •   • 

»         »         •  *         * 

3.  Firearms  must  be  unloaded  and  encased 
while  being  transported  by  a  vehicle  or  boat 
under  power. 

*  •         •         •         • 

5.  Hunters  must  wear  500  square  inches  of 
fluorescent  orange  material  above  the  waist, 
visible  from  all  directions. 

6.  Possession  of  buckshot  or  slugs  while 
hunting  with  dogs  is  prohibited. 

C.  Big  Game  Hunting.  *   •   • 
***** 

3.  Firearms  must  be  unloaded  and  encased 
while  being  transported  by  a  vehicle  or  boat 
under  power. 
***** 

25.  Section  32.55  Oklahoma  is 
amended  by  revising  paragraphs  B.  and 
D.  of  Little  River  National  Wildlife 
Refuge;  by  revising  paragraphs  B.  and  C. 
of  Optima  National  Wildlife  Refuge;  by 
revising  paragraph  A.l.  and  adding  new 
paragraph  A. 3.,  and  by  revising 
paragraphs  B.,  C,  introductory  text  of 
D.,  paragraphs  D.I.,  D.3..  D.4..  D.5.  and 
by  removing  paragraphs  D.6.,  D.7..  and 
D.8  of  Salt  Plains  National  Wildlife 
Refuge;  by  revising  paragraphs  A.,  B., 
D.I..  and  D.2.  of  Sequoyah  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.,  B.I.,  B.2..  adding  new  paragraph 
B.3.,  revising  paragraphs  C.  and  D.  of 


6696  Federal  Register  /  Vol.  59.  No.  29  /  Friday,  February  11.  1994  /  Rules  and  Regulations 


Tishomingo  National  Wildlife  Refuge; 
by  revising  paragraphs  A.,  B..  and  D.I.. 
D.4..  D.5..  and  removing  paragraph  D.6. 
of  Washita  National  Wilalife  Refuge; 
and  by  revising  paragraph  D.l.  and 
adding  new  paragraphs  D.4.,  D.5..  and 
D.6.  to  Wichita  Mountains  National 
Wildlife  Refuge  to  read  as  follows: 

§32.55    OMahema. 


Little  Rhrer  National  Wikllife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Possession  of  lead  shot  for 
shotguns  is  prohibited. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge. 

Optima  NatJonal  Wikllifie  Refuge 

***** 

B.  Upland  Came  Hunting.  Hunting  of 
pheasant,  bobwhite  and  scaled  quail, 
cottontail  rsbbit  and  jackrabbit  is  permitted 
on  the  refuge  subject  to  the  following 
conditions: 

1.  Only  shotguns  are  permitted. 

2.  Seasons  open  following  the  State  of 
Oklahoma  firearms  deer  season. 

3.  Rabbit  season  closes  in  conjunction  with 
the  close  of  quail  season. 

C.  Big  Came  Hunting.  Hunting  of  mule 
deer,  white-tailed  deftr  and  turkey  is 
permitted  on  the  refuge  subject  to  the 
following  conditions: 

1.  Archery  and  shotguns  are  permitted 
during  spring  turkey  season. 

2.  Only  archery  hunting  is  permitted 
during  fall  seasons. 


Salt  Plains  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '  '  ' 
1.  Hunters  shall  possess  and  use.  while  in 
the  field,  only  nontoxic  shot. 


3.  Hunting  ends  at  noon. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  pheasant  is  permitted  on  desigrated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  shall  possess  and  use.  while  in 
the  field,  only  nontoxic  shot. 

2.  Hunters  Lre  required  to  check  in  and  out 
of  the  refuge. 

3.  Hunting  ends  at  noon. 

C.  Big  Game  Hunting  Hunting  of  white- 
tailed  deer  is  pxirmitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  and  payment  of  a  fee  are 
required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Designated  areas  of  the  Great  Salt  Plains 
Reservoir  are  closed. 


4.  Posts  used  to  secure  or  anchor  trotlines 
must  reach  a  minimum  of  two  feet  above  the 
water  surface  and  must  be  marked  so  that 
they  are  clearly  visible  to  boaters. 

5.  Taking  any  type  of  bait  from  refuge  lands 
or  waters  is  not  permitted. 

Sequoyah  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  waterfowl,  doves,  coots,  rail, 
snipe  and  woodcock  is  [>ermitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  All  hunters  shall 
possess  and  use.  while  in  the  Held,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  quail,  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  special  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

D.  Sport  Fishing.  *   *   * 

1.  Fishing  and  frogging  are  permitted  from 
March  1  through  September  30  in  specified 
f>osted  areas  delineated  on  refuge  maps. 

2.  Fishing  and  frogging  are  not  [wrmitted 
in  the  Sandtown  Bottom  area  from  one  hour 
after  sunset  to  one  hour  before  suiuise. 


3.  Trotlines  are  not  jjermitted  within  500 
feet  of  the  shoreline  of  the  Jet  Recreation 
Area. 


Tishomingo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  moumina  doves  and  waterfowl  is 
permitted  on  the  Tishomingo  Wildlife 
Management  Unit  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  Tishomingo  Wildlife  Management 
Unit  is  open  during  seasons,  dates  and  times 
as  posted  by  signs  and/or  indicated  on  refuge 
leaflets,  special  regulations,  permits  and 
maps. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  unit  at  designated  areas. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

4.  Dove  hunting  is  p»ermitted  from 
September  1  through  September  30th  only. 

B.  Upland  Game  Hunting.  '   *   * 

1.  Upland  game  hunting  is  not  permitted 
during  deer  archery  and  dark  goose  seasons. 

2.  Only  shotguns  using  nontoxic  shot  and 
bows  and  arrows  are  permitted. 

3.  Hunters  are  required  to  check  in  and  out 
of  the  unit  at  designated  areas. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Deer  hunting  on  the  Wildlife 
Management  Unit  is  permitted  only  during 
the  statewide  deer  archery  season. 

2.  Refuge  bonus  deer  gun  hunts  are  by 
special  permit  only. 

3.  Turkey  hunting  is  permitted  in  the 
Wildlife  Management  Unit  during  the 
statewide  spring  shotgun  season  and  during 
the  fall  archery  season. 

4.  Turkey  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

5.  Hunters  are  required  to  check  in  and  out 
of  the  unit  at  designated  areas. 

D.  Sport  Fishing.  Fishing  with  hook  and 
line  is  permitted  on  designated  areas  of  the 


refuge  subject  to  the  following  conditions 
and  exceptions: 

1.  Fishing,  boating  and  the  use  of  flotation 
devices  are  permitted  on  all  refuge  waters 
from  March  1  through  September  30. 

2.  The  use  of  trotlines,  juglines,  Ihrowlines, 
limblines  and  yo-yo's  is  fjermitted  only  in 
Cumberland  Pool  of  Lake  Texoma  and  the 
Washita  River  from  March  1  through 
September  30,  and  must  be  removed  from 
these  waters  by  October  1. 

3.  Rod  and  reel  fishing  is  permitted  in  the 
immediate  area  of  the  refuge  headquarters 
boat  launching  ramp.  Goose  Pen  Pond.  Dick's 
Pond,  Big  Sandy  Creek,  Bell  Creek  and  Rock 
Creek  year  round,  except  during  the  special 
fall  deer  hunts. 

4.  Bow  fishing  is  permitted  only  in  the 
Wildlife  Management  Unit. 

5.  Taking  of  frogs,  turtles  and  mussels  is 
not  permitted. 

6.  Taking  any  type  of  bait  from  refuge  lands 
or  waters  is  not  f>ennittod. 

WashiU  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  geese  and  sandhill  cranes  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
and  payment  of  a  fee  are  required. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Shotguns  only  are  jiermitted. 

2.  Rabbit  season  closes  in  conjunction  with 
the  close  of  quail  season. 

*         •         •         •         * 

D.  Sport  Fishing.  •   •   • 

1.  Fishing  and  frogging  are  permitted  from 
March  15  through  Octotier  14  on  the  Washita 
River  and  Foss  Reservoir.  Bank  fishing  from 
the  Lakeview  Recreation  Area  to  the  Pits 
Creek  Recreation  Area  is  open  year  long. 


4.  Taking  any  type  of  bait  from  refuge  lands 
and  waters  is  not  jjermitted. 

5.  The  use  of  firearms  for  taking  frogs  is  not 
permitted. 

Wichita  Mountains  National  Wildlife  Refuge 


D.  Sport  Fishing.  *  *  • 
1.  Fish  may  be  taken  only  with  pole  and 
line  or  rod  and  reel. 


4.  Lake  Elmer  Thomas  is  closed  to  fishing. 

5.  Hand-powered  boats  are  permitted  only 
on  led  Johnson.  Rush,  Quanah  Parker,  and 
French  Lakes. 

6.  Electric  trolling  motors  are  permitted  on 
boats  14'  or  less  in  length  only  on  Jed 
Johnson,  Rush  and  Quanah  Parker  Lakes. 

26.  Section  32.56  Oregon  is  amended 
by  revising  paragraph  A.  of  Ankeny 
National  Wildlife  Refuge;  by  revising 
paragraph  A.  of  Bandon  Marsh  National 
Wildlife  Refuge:  by  revising  paragraph 
A.  of  Baskett  Slough  National  Wildlife 
Refuge:  by  revising  paragraph  A.  of  Bear 
Valley  National  WildlifB  Refuge:  by 
revising  paragraph  A.5.  and  adding  new 
paragraphs  A.6.  and  A.7,  by  revising 
paragraph  B.3.  and  adding  new 
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paragraphs  B.4.  and  B.5.,  by  revising 
paragraph  D.-2  and  adding  new 
paragraphs  D.4.  and  D.5.  to  Cold  Springs 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.2.  and  B.  of  Eteer  Flat 
National  Wildlife  Refuge;  by  revising 
paragraph  B.  of  Hart  Mountain  National 
Wildlife  Refuge;  by  revising  paragraph 
A.2.  of  Klamath  Forest  National  Wildlife 
Refuge;  by  revising  paragraph  A.  of 
Lewis  and  Clark  National  Wildlife 
Refuge;  by  revising  paragraphs  A.4.  and 
B.  of  Lower  Klamath  National  Wildlife 
Refuge;  by  revising  paragraph  A.  and  by 
adding  new  paragraph  B.3.  to  Malheur 
National  Wildlife  Refuge;  by  revising 
paragraph  A. 4.  and  adding  new 
paragraphs  A. 6.  and  A.7.,  revising 
paragraph  B.4.  and  adding  new 
paragraph  B.5.,  and  by  revising 
paragraph  D.  of  McKay  Creek  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.6.  and  B.2.,  and  adding  new 
paragraph  B.5,  and  by  revising 
paragraphs  D.3.  and  D.4.  of  Umatilla 
National  Wildlife  Refuge;  by  revising 
paragraph  A. 2.  of  Upper  Klamath 
National  Wildlife  Refuge;  and  by 
revising  paragraph  A.  of  William  L. 
Finley  National  Wildlife  Refuge  to  read 
as  follows:  , 

§  32.56    Oregon. 


Ankeny  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  doves  and  pigeons  is  permitted  on 
dnsignated  areas  of  the  refuge  subject  to  the 
following  condition:  Dove  and  pigeon 
hunters  must  check  in  and  put  of  the  refuge 
by  use  of  self-service  permits. 
***** 

Bandon  Marsh  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe,  doves 
and  pigeons  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Snipe  hunters  must  possess  and 
use,  while  in  the  field,  only  nontoxic  shot. 
***** 

BaskeH  Slough  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
I  Reserved  I 

***** 

Bear  Valley  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
I  Reserved  1 

***** 

Cold  Springs  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '   *   * 

***** 

5.  The  refuge  is  open  from  5  a.m.  to  IV^ 
hours  after  sunset,  October  1  through  January 
31. 

6.  Snipe  hunters  shall-possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 


7.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 
B.  Upland  Game  Hunting.  *   •   • 

***** 

3.  Hunting  is  permitted  only  by  shotgun 
and  t)ow  and  fluflu  arrow. 

4.  Upland  game  bird  hunters  shall  jxtssess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 

5.  The  refuge  is  open  from  5  a.m.  to  Wz 
hours  after  sunset,  October  1  through  January 
31. 

***** 

D.  Sport  Fishing.  •   *   • 

•         *         •         »         • 

2.  Bank  fishing  only  is  permitted  from 
October  1  through  the  last  day  of  February 
from  the  west  inlet  canal  across  the  face  of 
the  dam. 

***** 

4.  The  refuge  is  ojjen  from  5  a.m.  to  1 V2 
hours  after  sunset. 

5.  Only  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted. 

Deer  Flat  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   *   * 
***** 

2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  the  Snake  River 
Sector  subject  to  the  following  conditions- 

1.  Hunting  is  not  permitted  from  February 
1  through  May  31. 

2.  Pheasant,  quail,  and  partridge  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 


Hart  Mountain  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
partridge  is  permitted  on  designated  areas  of 
the  refuge. 


Klamath  Forest  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '   *   * 

***** 

2.  Sni[>e  hunters  shall  (Xissess  and  use. 
while  in  the  field,  only  nontoxic  shot. 


Lewis  and  Clark  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  snipe  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Snipe 
hunters  shall  possess  and  use.  while  in  the 
field,  only  nontoxic  shot. 


Lower  Klamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *   •   * 

***** 

4.  Snipe  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 


1.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  hunting  areas. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Malheur  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  geese,  ducks,  coots, 
common  snip>e  and  pigeons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Motorized  boats  are  not  permitted. 

2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  *   •   • 
***** 

3.  Pheasant,  quail  and  partridge  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 


McKay  Creek  NaHonal  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '    '    * 

***** 

4.  The  use  of  boats  or  Qoating  devices  is 
not  permitted. 

***** 

6.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 

7.  Snipe  hunters  shall  {>ossess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  •   •   • 
***** 

4.  Hunting  is  permitted  only  by  shotgun 
and  bow  and  flu-flu  arrow. 

5.  Upland  game  bird  hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 

***** 

D.  Sport  Fishing.  Fishing  is  fjermitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  5  a.m.  to  10 
p.m.,  March  1  through  September  30. 

2.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 


Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   •   • 

***** 

6.  Snipe  hunters  shall  p>ossess  and  use, 
while  in  the  field,  only  nontoxic  shot. 
***** 

B.  Upland  Game  Hunting.  "   *   * 

***** 

2.  In  the  McCormack  Unit,  hunting  is 
permitted  only  on  Wednesdays.  Saturdays. 
Sundays.  Thank.sgiving  Day,  and  New  Years 
Day. 

***** 

5.  Upland  game  bird  hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 
***** 

D.  Sport  Fishing.  *  *  ' 

***** 

3.  Fishing  is  permitted  on  refuge 
impoundments  and  ponds  only  h-om  d 
a.m.  to  10  p.m. 
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4.  Only  the  use  of  pole  and  line  or  rod 
and  reel  is  permitted. 

Upper  Klamath  Natumal  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '  *  * 

2.  Snipe  hunters  shall  possess  and 
use.  while  in  the  field,  only  nontoxic 
shot. 


William  L.  Fialey  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves  and  pigeons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Dove  and  pigeon 
hunters  must  check  in  and  out  of  the  refuge 
by  use  of  self-service  f>ennits. 

•  *         •         •         • 

27.  Section  32.57  Pennsylvania  is 
amended  by  revising  the  introductory 
text  in  paragraph  B.  for  Erie  National 
Wildlife  Refuge  to  read  as  follows: 

§  32.57    Pennsytvanla. 

•  *         •         •        • 

Erie  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of 
grouse,  quail,  squirrel,  rabbit,  woodchuck. 
raccoon,  skunk,  fox  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

•  •         •         «         • 

28.  Section  32.60  South  Carolina  is 
amended  by  revising  paragraph  D.2.  of 
Santee  National  Wildlife  Refuge  to  read 
as  follows: 

§32.60    South  CaroHna. 


Santee  National  Wildlife  Refuge 

D.  Sport  Fishing.  *  '  * 

2.  Fishing  is  permitted  in  Cantey  Bay. 
Black  Bottom,  Savannah  Branch  and 
refuge  ponds  and  impoundments  from 
March  1  through  October  10. 

29.  Section  32.62  Tennessee  is 
amended  by  revising  paragraphs  A.  B., 
and  D.  of  Chickasaw  National  Wildlife 
Refuge;  by  revising  paragraphs  B..  C. 
and  D.  of  Cross  Creeks  National  Wildlife 
Refuge;  by  adding  paragraph  D.3.  to 
Lake  Isom  National  Wildlife  Refuge:  and 
by  revising  paragraphs  A..  B.  and  D.  of 
Lower  Hatchie  National  Wildlife  Refuge 
to  read  as  follows: 

§  32.62    Tennessee. 


Chickasaw  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 


B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  quail,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  with  pole  and  line 
or  rod  and  reel  only. 

2.  The  waterfowl  sanctuary  area  is  closed 
to  fishing  from  November  15  through  March 
15. 

Cross  Creeks  National  Wildlife  Refuge 

•         •  •  *         • 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  refuge  pools  and 
reservoirs  from  March  15  through  October  31. 

2.  Bow  and  arrows,  trotlines,  limblines. 
jugs,  and  slat  baskets  are  not  permitted  in 
refuge  pools  and  reservoirs. 

3.  Taking  of  frogs  is  not  permitted. 

4.  The  length  limit  for  largemouth  bass 
taken  from  Elk  and  South  Cross  Creeks 
reservoirs  is  less  than  12  inches  and  more 
than  15  .inches.  Largemouth  bass  from  12 
inches  to  15  inches  must  be  immediately 
released  unharmed.  Possession  of  largemouth 
bass  between  12  and  15  inches  is  prohibited. 


Lake  Isom  National  Wildlife  Refuge 


D.  Sport  Fishing.  •  •  • 

3.  Fishing  with  bow  and  arrow  is  not 
permitted. 

Lower  Hatcfaee  National  Wildlife  Refuge 

A.  Hunting  of  Migraiory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  quail,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  with  pole  and  line 
or  rod  and  reel  only. 

2.  The  waterfowl  sanctuary  area  and  the 
Sunk  Lake  Natural  Area  are  closed  to  fishing 
from  November  15  through  March  15. 


through  C.9.,  introductory  text  of  D., 
D.l.  and  D.4..  by  adding  paragraph  ClO. 
and  by  removing  D.5.  of  Aransas 
National  Wildlife  Refuge;  by  revising 
paragraph  A.  of  Big  Boggy  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.I.,  A.2.  and  D.  of  Brazoria  National 
Wildlife  Refuge:  by  revising  paragraph 
B.  of  Buffalo  Lake  National  Wildlife 
Refuge;  by  revising  paragraphs  A.,  and 
the  introductory  text  of  B..  B.3..  C.  D.l.. 
and  D.2.,  and  adding  paragraph  B.4.  to 
Hagerman  National  Wildlife  Refuge;  by 
revising  paragraphs  C.l.  through  C.6. 
and  D.  and  by  removing  paragraph  C.7. 
of  Laguna  Atascosa  National  Wildlife 
Refuge;  by  revising  paragraphs  A.l. 
through  A.6..  and  D.  and  by  removing 
A.7.  of  McFaddin  National  Wildlife 
Refuge;  by  revising  paragraphs  A.l..  A.2. 
and  D.  and  removing  paragraph  A. 3.  of 
San  Bernard  National  Wildlife  Refuge; 
and  by  revising  paragraphs  A.l..  A. 3.. 
A.4.  and  A.5.,  and  removing  A.6.  of 
Texas  Point  National  Wildlife  Refuge  to 
read  as  follows: 

§32.63    Texas. 


Anahuac  National  Wildlife  Retuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  ' 

1.  The  East  Unit  is  o(>en  to  hunting  only 
on  designated  days  of  the  week.  Notice  of 
hunting  days  is  issued  in  the  refuge  hunting 
brochure.  Permits  and  payment  of  a  fee  are 
required.  ♦ 

2.  The  Pace  Tract  is  op>en  to  hunting 
everyday  of  the  early  teal  and  regular 
waterfowl  season. 
***** 

D.  Sport  Fishing.  *  *  * 

1.  Boats  and  other  flotation  devices  are  not 
permitted  on  inland  waters.  Boats  may  be 
launched  into  East  Bay  at  designated  ramps. 


Aransas  National  Wildlife  Refiige 

C.  Big  Game  Hunting.  '   '   * 


30.  Section  32.63  Texas  is  amended 
by  revising  paragraphs  A.l.,  A.2..  and 
D.l  of  Anahuac  National  Wildlife 
Refuge;  by  revising  paragraphs  C.4. 


4.  Payment  of  a  hunt  fee  is  required. 

5.  Archery  hunting  is  f>ermitted  in  October 
within  the  deer  season  for  the  county  on 
specified  days  listed  in  the  refuge  hunt 
brochure. 

6.  Archery  hunt  bag  limit  is  three  deer,  no 
more  than  two  bucks  per  hunter  and  no  limit 
on  feral  hogs. 

7.  Permits  are  required  for  the  firearms 
hunt. 

8.  Firearms  hunting  is  permitted  in 
November  within  the  deer  season  for  the 
county  on  specified  days  listed  in  the  refuge 
hunt  brochure. 

9.  Firearms  hunters  must  wear  a  total  of 
400  sq.  in.  of  hunter  orange  including  144  sq. 
in.  visible  in  front  and  144  sq.  in.  visible  in 
rear. 

10.  Firearms  hunt  bag  limit  is  two  deer  per 
hunter  and  no  limit  on  feral  hogs. 

D.  Sport  Fishing.  Fishing  access  to 
saltwater  bays  is  permitted  on  designated 
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areas  of  the  refuge  subject  to  the  following 
special  conditioas: 

1.  Fishing  access  is  permitted  from  April 
15  through  October  15  from  sunrise  to  sunset. 
Fishennen  must  be  off  the  refuge  by  sunset. 

4.  Fisherman  must  register  at  the  Wildlife 
Interpretive  Center  at  refuge  headquarters. 

Big  Boggy  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Pits  and 
permanent  blinds  are  not  permitted. 


Brazoria  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   *   • 

1.  Pits  and  permanent  blinds  are  not 
permitted. 

2.  Permits  are  required  to  hunt  on  certain 
portions  of  the  hunting  area. 

•         •         •  •         • 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition;  Fishing  is  permitted 
only  on  Nick's  Lake.  Salt  Lake  and  Lost  Lake 
and  along  the  Salt  Lake  Weir  Dike  and  the 
Bastrop  Bayou  Public  Fishing  Areas. 

Buffalo  Lake  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  f>ermitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  and  payment  of  a  fee  are 
required. 

2.  Hunters  may  hunt  only  one  day  each 
year. 

3.  Hunters  shall  jxjssess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

4.  Hunting  is  limited  to  five  days,  opening 
on  Saturday  in  accordance  with  the  of>ening 
of  the  State  of  Texas  hunting  season,  and  the 
subsequent  Monday.  Wednesday,  Friday  and 
Sunday. 

5.  Hunting  hours  will  be  from  9  a.m.  to  the 
close  of  legal  shooting  time  as  listed  in  the 
State  of  Texas  pheasant  hunting  regulations. 

6.  All  hunters  must  check  in  and  out  at 
refuge  headquarters. 

7.  Only  shotguns  are  permitted. 


Hagennan  National  Wildlife  Retuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  in 
the  month  of  September  on  designated  areas 
of  the  refuge,  subject  to  the  following 
conditions: 

1.  Hunters  are  required  to  check  in  and 
check  out  at  the  hunt  area. 

2.  Only  shotjguns  are  permitted. 

3.  No  shot  larger  than  No.  4  may  be 
possessed  on  the  hunting  area. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
is  permitted  in  the  month  of  February  and 
squirrel  and  rabbit  may  be  hunted  in 
February  and  September,  on  designated  areas 
of  the  refuge,  subject  to  the  following 
conditions: 


3.  No  shot  larger  than  No.  4  and  no 
broadheads  or  field  points  may  be  brought 
onto  the  area. 

4.  Shotguns  roust  be  plugged  to  hold  no 
more  than  3  shells  during  the  September 
dove  season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  by  archery  only,  on 
designated  areas  of  the  refuge,  subject  to  the 
following  condition:  Permits  and  payment  of 
a  fee  are  required. 

D.  Sport  Fishing.  •  "  * 

1 .  Lake  Texoma  and  connected  streams  are 
open  to  fishing  year  round. 

2.  Fishing  in  ponds  and  stock  tanks  is 
permitted  from  April  1  through  September 
30. 


Laguna  Atascosa  .National  Wildlifie  Refuge 


D.  Sport  Fishing.  Fishing  is  jjermitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  jjermitted 
only  on  the  refuge  portions  of  Cow  Trap 
Lakes  and  Cedar  Lakes  and  along  Cedar  Lake 
Creek. 

Texas  Point  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.*  *   * 
1.  Hunting  is  permitted  only  on  designated 
days  of  the  week  during  the  dates  designated 
for  the  county.  Notice  of  hunting  days  is 
issued  in  the  refuge  hunting  brochure. 

3.  Pits  and  permanent  blinds  are  not 
{jermitted. 

4.  Only  shotguns  are  p>ermitted. 

5.  Use  of  airboats  is  f>ermitted  only  in 
accordance  with  specific  guidelines  issued  in 
the  refuge  hunting  brochure. 


31.  Section  32.64  Utah  is  amended  by 
revising  paragraph  A.  of  Ouray  Nationa' 
Wildlife  Refuge  to  read  as  follows: 

§32.64    Utah. 


C.  Big  Game  Hunting.  *   *  • 

1.  Permits  and  payment  of  a  fee  are 
required. 

2.  Archery  hunting  and  firearms  hunting 
are  permitted  in  December  on  sf)ecific  days 
listed  in  the  refuge  hunt  information  sheet. 

3.  Bag  limits  for  white-tailed  deer  will  be  '         "         '         '         " 

determined  annually.  Ouray  National  Wildlife  Refuge 

4.  There  is  no  limit  on  feral  hogs. 

5.  Firearm  hunters  must  wear  a  total  of  400         ^  Hunting  of  Migratory  Game  Birds. 
sq.  in.  of  hunter  orange,  including  144  sq.  in.  Hunting  of  ducks,  geese  and  coots  is 
visible  in  front  and  144  sq.  in.  visible  in  rear.  permitted  on  designated  areas  of  the  refuge. 
Some  hunter  orange  must  appear  on  head         •  *         *         *         *         * 

gear.  32.  Section  32.67  Washii^^on  is 

6.  Hunters  shall  be  at  least  12  years  of  age.  amended  by  revising  paragraph  A.3.  and 
Hunters  between  the  ages  of.  and  including,  adding  new  paragraph  B.3.  to  Columbia 
1 2  and  1 7  must  hunt  under  supervision  of  an  National  Wildlife  Refuge:  by  revising 
adult  18  years  of  age  or  older.  paragraphs  A.  and  B.  of  Conbov  Lake 

D.  Sport  Fjshinc.  Sport  fishing  and  f,    .*^    i,.,.i.,.f    n  t        u       "  •  • 
crabbing  are  permitted  on  desl^ated  areas  National  Wildlife  Refuge;  by  revising 
subject  to  the  following  condition:  Fishing  the  refuge  heading  and  paragraph  A.  of 
and  crabbing  are  permitted  only  within  Julia  Butler  Hansen  Refuge  for  the 
Adolph  Thomae,  )r.  County  Park.  Columbian  White-tailed  Deer;  by 

McFaddin  National  WUdlife  Refuge  ^^^I^K  paragraphs  A.4..  A.8 

,   .,  ,...  ^        o   J    .  .  .  mtroductory  text  of  paragraph  B..  B. 2., 

fp?r;:^rs'an^d^CnTo?a"fL  are  ^^  ^y  adding  new  paragraph  B.3.  to 

req'uiSoVunt  o^Sn^'J^rt'nTof  the  Mfary  National  Wildlife  Refuge,  by 

hunting  area.  adding  new  paragraphs  A.3.  and  B.3.  to 

2.  Hunting  is  permitted  only  designated  Toppenish  National  Wildlife  Refuge:  by 
days  of  the  week  during  the  dates  designated  revising  paragraph  A. 5.  and  adding  a 
for  the  county.  Notice  of  hunting  days  is  new  paragraph  B.4  to  Umatilla  National 
issued  in  the  refuge  hunting  brochure.  Wildlife  Refuge;  and  by  removing 

3.  Hunting  is  permitted  until  noon.  paragraph  A.5.  from  Willapa  National 

4.  Pits  and  permanent  blinds  are  not  Wildlife  Refuge  to  read  as  follows: 
permitted.  " 

5.  Only  shotguns  are  permitted.  §32.67    Washington. 

6.  Use  of  airboats  is  permitted  in  .         •         •         •         • 
accordance  with  the  guidelines  issued  in  the 

refuge  hunting  brochure.  Columbia  National  Wildlifie  Refuge 

*  *         *         *         "  A.  Hunting  of  Migratory  Gome  Birds.  '  '   * 
D.  Sport  Fishing.  Fishing  and  crabbing  are  ,         »         ,         ,         , 

permitted  on  designated  areas  of  the  refuge  3  ^^^^^^  ^j,^,,       ^^^  ^„j  ^^ 

subject  to  the  following  condition:  Fishing  m  ^^.,^  .^^^^  j.^,^  ^^,    ^^„,^^.^  ^j,^, 
inland  waters  ,s  permitted  only  with  pole  .  ^^  ^^^  „^  .   .  . 

and  line,  rod  and  reel,  or  hand-held  line.  '^  " 

San  Bernard  NaHonal  Wildlifie  Refiige  3  Upland  game  bird  hunters  shall  possess 

A.  Hunting  of  Migratory  Game  Birds.  '  *   *  and  use.  while  in  the  field,  only  nontoxic 

1.  Pits  and  piermanent  blinds  are  not  shot. 

permitted.  •         •         •         •         • 

2.  Permits  and  payment  of  a  fee  are 

required  to  hunt  on  certain  portions  of  the  Conboy  Lake  National  Wildlife  Refuge 
hunting  area.  a.  Hunting  of  Migratory  Game  Birds. 

*  •         •         •         *  Huntingof  doves,  geese,  ducks,  coots,  and 

L 
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common  snipe  is  {jermitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Snipe  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic  shot. 
B.  Upland  Game  Hunting.  IReserved] 


Julia  Butler  Hansen  Refuge  for  the 
Coliunbian  White-tailed  Deer 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snifw  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Snipe  hunters  shall  pwssess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


McNary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Gome  Birds.  '   '    * 

*  *  *  *  * 

4.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

***** 

8.  On  Youth  Hunt  Day,  only  youth  aged 
10-17  and  an  adult  18  or  over  accompianying 
a  youth  may  hunt. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  the  McNarj' 
Division  of  the  refuge  subject  to  the  following 
conditions: 
***** 

2.  Hunting  is  permitted  oiily  on 
Wednesdays,  Saturdays,  Sundays. 
Thanksgiving  Day,  Christmas  Day  and  New 
Year's  Day. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Toppenish  National  Wildlife  Refuge 


A.  Hunting  of  Migratory  Game  Birds.  *   *   * 

***** 

3.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  '   *   * 

***** 

3.  Upland  game  bird  hunters  shall  possess 
and  use.  while  in  the  field,  only  nontoxic 
shot. 


Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '   '   * 

***** 

5.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

***** 

B.  Upland  Game  Hunting.  '   '    * 
***** 

4.  Upland  game  bird  hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 

***** 

33.  Section  32.69  Wisconsin  is 
amended  by  revising  paragraphs  C.I.. 
C.3.  and  D.3.  of  Necedah  National 
Wildlife  Refuge;  and  by  revising 
paragraphs  B.,  C.  and  D.2.  of 
Trempealeau  National  Wildlife  Refuge 
to  read  as  follows: 

§32.69    Wisconsin. 

***** 

Necedah  National  Wildlife  Refuge  *   *  * 

***** 

C.  Big  Game  Hunting.  •   *   • 

1.  The  possession  of  a  loaded  rifle  or 
shotgun  within  50  feet  of  the  centerline  of  all 


paved  or  graveled  roads  and  designated 
trails,  or  discharging  these  weapons  from, 
across,  down,  or  alongside  these  roads  and 
trails  within  the  refuge  are  prohibited. 

***** 

3.  Portable  tree  stands  must  be  removed 
from  the  tree  at  the  close  of  shooting  hours 
each  day.  All  blinds,  stands,  platforms  and 
ladders  must  be  removed  from  the  refuge  at 
the  end  of  the  hunting  season. 
***** 

D.  Sport  Fishing.  *   *  * 

***** 

3.  Non-motorized  boats  are  permitted  in 
Sprague-Coose  Pools  only  when  these  f)ools 
are  open  to  fishing.  Motorized  boats  are 
permitted  in  Suk  Cemey  Pool. 

Trempealeau  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant,  ruffed  grouse,  grey  and  fox 
squirrels  and  cottontail  rabbits  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  '  '   * 
***** 

2.  Ice  fishing  shelters  must  be  removed 
bxim  the  refuge  following  each  day's  fishirg 
activity. 

Dated:  December  2, 1993. 
Richard  N.  Smith, 
Acting  Director. 
(FR  Doc.  94-1537  Filed  2-10-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  ONA  Advisory 
Committee;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  March  3-4, 1994.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  3lC.  6th 
Floor.  Conference  Room  6,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  at  approximately  9  a.m. 
on  March  3,  1994,  to  adjournment  at 
approximately  5  p.m.  on  March  4,  1994. 
The  meeting  will  be  open  to  the  pubic 
to  discuss  Proposed  Actions  under  the 
NIH  Guidelines  for  Research  involving 
Recombinant  DNA  Molecules  (51  FR 
16958)  and  other  matters  to  be 
considered  by  the  Committee.  The 
proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  VVivel,  Director,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  Room  4B11,  Bethesda,  Maryland 
20902.  Phone  (301)  496-9838.  FAX 
(301)  496-9839,  will  provide  materials 
to  be  discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Dr. 
Wivel  in  advance  of  the  meeting.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11.  1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 


not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated;  February  7, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-3179  Filed  2-10-94;  8:45  ami 
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Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

AGENCY:  National  Institutes  of  Health. 
PHS.  DHHS. 

ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(51  FR  16958). 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (51  FR 
16958).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  (RAC)  at  its 
meeting  on  March  3-4.  1994.  After 
consideration  of  these  proposals  and 
comments  by  the  RAC,  the  Director  of 
the  National  Institutes  of  Health  will 
issue  decisions  in  accordance  with  the 
NIH  Guidelines. 

DATES:  Comments  received  by  February 
24,  1994,  will  be  reproduced  and 
distributed  to  the  RAC  for  consideration 
at  its  March  3-4.  1994,  meeting. 
ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities  (ORDA), 
Building  31,  room  4B11,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  or  sent  by  FAX  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  Building  31,  room  4B11, 


National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

I.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Hersh, 
Akporiaye,  Harris,  Stopeck,  Unger,  and 
Wameke 

On  December  23.  1993.  Dr.  Evan 
Hersh  of  the  Arizona  Cancer  Center  and 
Drs.  Akporiaye.  Harris,  Stopeck,  Unger, 
and  Wameke  of  the  University  of 
Arizona,  Tucson.  Arizona  (co-sponsored 
by  Vical,  San  Diego,  California), 
submitted  a  human  gene  transfer 
protocol  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval.  The  title  of  this  protocol 
is:  Phase  I  Study  of  Immunotherapy  of 
Malignant  Melanoma  by  Direct  Gene 
Transfer. 

II.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  ProtocoiyDr.  Walker 

On  January  4.  1994,  Dr.  Robert  Walker 
of  the  National  Institutes  of  Health, 
Bethesda,  Maryland  (co-sponsored  by 
Cell  Genesys,  Foster  City,  California), 
submitted  a  human  gene  transfer 
protocol  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval.  The  title  of  this  protocol 
is:  A  Phase  I/II  Pilot  Study  of  the  Safety 
of  the  Adoptive  Transfer  of  Syngeneic 
Gene-Modified  Cytotoxic  T- 
Lymphocytes  in  HIV-infected  Identical 
Twins. 

III.  Addition  to  Appendix  0  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Rosenblatt  and 
Seeger 

On  January  5,  1994,  Drs.  Joseph 
Rosenblatt  of  the  University  of 
California,  Los  Angeles,  California,  and 
Robert  Seeger  of  the  Childrens  Hospital, 
Los  Angeles,  California,  submitted  a 
human  gene  transfer  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  A  Phase  I  Study 
of  Immunization  with  Gamma  Interferon 
Transduced  Neuroblastoma  Cells. 

rv.  Addition  to  Appendix  D  of  the  NIH 
Guideline  Regarding  a  Human  Gene 
Transfer  ProtocolTDr.  Brigham 

On  January  6,  1994.  Dr.  Kenneth 
Brigham  of  Vanderbilt  University. 
Nashville.  Tennessee,  submitted  a 
human  gene  transfer  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  Expression  of  an 
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Exogenously  Administered  Human 
Alpah-1  Antitrypsin  Gene  in  the 
Respiratory  Tract  of  Humans. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Freedman 

On  January  5, 1994,  Dr.  Ralph 
Freedman  of  the  MD  Anderson  Cancer 
Center,  Houston,  Texas,  resubmitted  a 
human  gene  transfer  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  Use  of  a 
Retroviral  Vector  to  Study  the 
Trafficking  Patterns  of  Purified  Ovarian 
Tumor  Infiltrating  Lymphocytes  (TIL) 
Used  in  Intraperitoneal  Adoptive 
Immunotherapy  of  Ovarina  Cancer 
Patients— A  Pilot  Study. 

Dr.  Freedman  first  submitted  this 
protocol  on  March  22,  1993.  During  the 
June  7-8. 1993.  RAC  meeting,  this 
protocol  was  deferred  until  the 
investigators  could  return  to  the  full 
RAC  with  the  following  information:  (1) 
Data  demonstrating  efficient 
transduction  of  TIL,  (2)  sufficient 
information  regarding  demonstration  of 
selectivity,  i.e.,  specific  trafficking  of 
TIL  to  tumor,  (3)  complete  statistical 
analysis,  (4)  revised  Informed  Consent 
document  in  simplified  language,  and 
(5)  address  concerns  about  patient 
responsibility  for  research-related  costs. 
The  motion  to  defer  the  protocol 
pending  full  RAC  review  of  additional 
information  passed  by  a  vote  of  18  favor, 
0  opposed,  and  no  abstentions. 

VI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  ProtocoLDr.  Vogelzang 

On  January  6,  1994,  Dr.  Nicholas 
Vogelzang,  University  of  Chicago, 
Chicago,  Illinois,  submitted  a  human 
gene  transfer  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  Phase  I  Study  of 
Immunotherapy  for  Metastatic  Renal 
Cell  Carcinoma  by  Direct  Gene  Transfer 
into  Metastatic  Lesions. 

VII.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Roth 

On  January  4.  1994.  Dr.  Jack  A.  Roth 
of  the  MD  Anderson  Cancer  Center, 
University  of  Texas,  Houston,  Texas, 
resubmitted  a  human  gene  transfer 
protocol  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval.  The  title  of  this  protocol 
is:  Clinical  Protocol  of  Modification  of 
Oncogene  and  Tumor  Suppressor  Gene 
Expression  in  Non-Small  Cell  Lung 
Cancer  (NSCLC). 


Dr.  Roth  first  submitted  this  protocol 
on  March  19, 1992.  During  the 
September  14-15, 1992,  RAC  meeting, 
approval  of  this  protocol  was 
recommended  contingent  on  the  review 
and  approval  of  the  following 
information  by  RAC  primary  reviewers 
(Drs.  Miller,  Hirano,  and  Geiduschek): 
(1)  Data  demonstrating  the  transforming 
potential  of  100  milliliters  of  retroviral 
supernatant  analogous  to  the 
preparation  that  will  be  used  for  the 
clinical  protocol,  (2)  data  obtained  from 
in  vitro  mixing  experiments,  (3)  in  vitro 
data  demonstrating  that  the  new  vector 
preparations  have  activity,  and  (4) 
incorporation  of  minor  changes  in  the 
Informed  Consent  document  as  noted  by 
Drs.  Carmen  and  Hirano.  The  motion 
passed  by  a  vote  of  18  in  favor,  0 
opposed,  and  no  abstentions.  On  May 
11,  1993,  Dr.  Roth  submitted  material  in 
response  to  the  RAC's  stipulations  for 
approval  and  a  request  for  the  following 
modifications:  (1)  The  producer  cell  line 
will  be  amended  to  include 
GP-t-envAMl2,  and  (2)  the  clinical 
protocol  grade  supernatant  will  be 
produced  by  Microbiological  Associates. 
On  June  15,  1993.  the  primary  reviewers 
agreed  to  the  modification  of 
stipulation.  #1,  as  requested  by  Dr.  Roth. 
The  revi-sed  stipulation  is:  (1)  submit 
data  demonstrating  the  transforming 
potential  of  a  single  patient  dose.  i.e.. 
10ml  of  retrovirus  supernatant  at  1  x 
lO*"  CFU/ml.  The  primary  reviewers  did 
not  accept  subsequent  data  submitted  by 
Dr.  Roth  as  adequately  fulfilling  the 
stipulations  for  approval  of  the  protocol. 
For  this  reason,  the  primary  reviewers 
requested  that  the  materials  submitted 
bv  Dr.  Roth  should  be  reviewed  by  the 
full  RAC  at  its  December  2-3,  1993. 
meeting.  During  the  December  1993 
meeting,  the  consensus  of  the  RAC  was 
that  the  protocol  was  considered 
administratively  inactivated;  therefore, 
RAC  approval  of  the  protocol  was 
withdrawn.  The  RAC  recommended  that 
Dr.  Roth  submit  a  revised  protocol 
including  all  additional  data  for  review 
by  the  full  RAC,  based  on  the  following: 
(1)  Failure  of  the  primary  reviewers  to 
recommend  approval  of  the  protocol.  (2) 
lengthy  delays  in  the  presentation  of 
data,  (3)  the  fact  that  there  are  several 
new  members  who  were  not  on  the  RAC 
at  the  time  the  original  protocol  was 
reviewed,  and  (4)  the  proposed  use  of  a 
new  vector.  The  RAC  noted  that  if  Dr. 
Roth  submits  a  revised  protocol  for  full 
RAC  review,  new  primary  reviewers 
will  be  assigned.  The  RAC 
recommended  that  the  Office  of 
Recombinant  DNA  Activities  forward  a 
letter  to  Dr.  Roth  with  recommendations 
for  resubmission  of  his  protocol  for  full 


RAC  review.  The  Office  of  Recombinant 
DNA  Activities  forwarded  a  letter  to  Dr. 
Roth  on  December  21. 1993,  requesting 
submission  of  a  revised  prot6col  by 
February  4, 1994. 

Vn.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  Deliberate 
Transfer  of  a  Chloramphenicol 
Resistance  Gene  to  an  Avirulent  Strain 
of  Rickettsia  prowzaeki/Dr.  Policastro 

On  January  4. 1994,  Dr.  Paul 
Policastro  of  the  National  Institutes  of 
Health,  Rocky  Mountain  Laboratories, 
Hamihon,  Montana,  resubmitted  a 
request  regarding  the  deliberate  transfer 
of  a  gene  coding  for  chloramphenicol 
resistance  to  an  avirulent  strain  of 
Rickettsia  prowzaeki. 

Dr.  Policastro  first  submitted  this 
request  on  March  23.  1993.  During  its 
June  7-8,  1993.  meeting,  the  RAC 
deferred  approval  of  this  request  by  a 
vote  of  20  in  favor,  0  opposed,  and  no 
abstentions.  The  RAC  deferred  approval 
until  the  investigator  submits  the 
following  data  for  full  RAC  review:  (1) 
Data  demonstrating  that  the  construct  is 
safe  and- useful,  and  (2)  in  vitro  data 
demonstrating  the  selective  advantage  of 
chloramphenicol  resistance  over  other 
selectable  markers. 

IX.  Report  on  Minor  Modifications  to 
NIH-Approved  Human  Gene  Transfer 
Protocols 

Dr.  LeRoy  Walters.  RAC  Chair,  will 
present  an  update  on  minor 
modifications  to  NIH-approved  human 
gene  transfer  protocols. 

X.  Amendments  to  Footnotes  21  and  22 
and  Section  III-A-3  of  the  NIH 
Guidelines  Regarding  Recombinant 
DNA  Vaccines 

Dr.  Leonard  Post.  Chair  of  the 
Working  Group  on  Vaccines,  will 
present  an  overview  of  the  proposed 
amendments  to  Footnotes  21  and  22. 
The  proposed  amendments  will  define 
those  categories  of  experiments 
involving  the  administration  of 
recombinant  DNA  vaccines  that  are 
exempt  from  RAC  review  and  National 
Institutes  of  Health  and  Institutional 
Biosafety  Committee  approval. 
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XL  Amendments  to  Sections  I,  III,  IV, 
and  V  of  the  NIH  Guidelines  and  the 
Point^to  Consider  in  the  Design  and 
Submission*of  Protocob  for  the 
Transfer  of  Recombinant  DN  A  into  the 
Genome  of  Human  Subjects  (Points  to 
Consider)  Regarding  NIH  (ORDA) 
Review  and  Approval  of  Certain 
Categories  of  Human  Gene  Transfer 
Experiments  That  Qualify  for  the 
Accelerated  Review  Process 

Dr.  Robertson  Parkman,  Chair  of  the 
Working  Group  on  Accelerated  Review 
Protocols,  will  present  an  overview  of 
the  proposed  amendments  to  the  NIH 
Guidelines  and  the  Points  to  Consider. 
The  proposed  amendments  will:  (1) 
Establish  an  accelerated  review  process 
for  certain  categories  of  human  gene 
transfer  experiments  (i.e.,  "umbrella" 
multiple  site  protocols  in  which  the 
Principal  Investigator  is  respwnsible  for 
the  quality  control  and  data  reporting 
for  research  conducted  at  all  sites,  and 
duplicate  protocols  conducted  at  sites 
other  than  those  originally  approved  by 
the  RAC  and  in  which  there  is  a  new 
Principal  Investigator).  (2)  allow  the 
National  Institutes  of  Health  (Office  of 
Recombinant  DNA  Activities)  to  assign 
the  appropriate  review  category  to  all 
human  gene  transfer  proposals  that  are 
submitted  in  compliance  with  the  NIH 
Guidelines.  (3)  allow  the  National 
Institutes  of  Health  (Office  of 
Recombinant  DNA  Activities)  to 
approve  those  categories  of  human  gene 
transfer  experiments  that  qualify  for  the 
accelerated  review  process  in 
consultation  with  the  Chair  and  one  or 
more  RAC  members,  as  necessary,  and 
(4)  exempt  certain  experiments 
involving  the  transfer  of  recombinant 
DNA  or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more 
human  subjects  which  are  not  covered 
by  Footnote  21.  All  human  gene  transfer 
experiments  approved  by  the  National 
Institutes  of  Health  (Office  of 
Recombinant  DNA  Activities)  through 
the  accelerated  review  process  will  be 
provided  in  a  report  by  the  RAC  Chair 
at  the  next  regularly  RAC  meeting  and 
will  be  included  in  the  list  of  approved 
experiments  which  is  available  from  the 
Office  of  Recombinant  DNA  Activities, 
Building  31.  room  4B11.  Bethesda, 
Maryland  20892.  The  RAC  recommends 
that  these  amendments  be  published  in 
the  Federal  Register  for  public  comment 
and  review  by  the  full  RAC  during  its 
March  2-3,  1994,  meeting.  The 
proposed  amendments  to  the  NIH 
Guidelines  are  as  follows: 


"Section  I.  Scope  of  the  NIH  Guidelines" 
"Section  I-A.  Purpose" 

jNo  Changes!  "The  purpose  of  the  NIH 
Guidelines  is  to  specify  practices  for 
constructing  and  handling:  (i)  recombinant 
DNA  molecules,  and  (ii)  organisms  and 
viruses  containing  recombinant  DNA 
molecules." 

[No  Changes)  "Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the  NIH, 
must  be  submitted  to  the  NIH  or  to  another 
Federal  agency  that  has  jurisdiction  for 
review  and  approval.  Once  approval,  or  other 
applicable  clearances,  are  obtained  from  a 
Federal  agency  other  than  the  NIH  (whether 
the  experiment  is  referred  to  that  agency  by 
the  NIH,  or  sent  directly  there  by  the 
submitter),  the  experiment  may  proceed 
without  the  necessity  for  NIH  review  or 
approval." 

(Amended)  "Certain  ex{>eriments  that 
involve  the  deliberate  transfer  of  recombinant 
DNA  or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more  human 
subjects  (see  Footnote  21)  shall  be  considered 
Major  Actions  to  the  NIH  Guidelines  (see 
Section  IV-C-l-b-(lHd)),  and  shall  require 
RAC  review  and  NIH  Director  approval,  if 
determined  by  NIH  (ORDA)  in  consultation 
with  the  RAC  Chair  and/or  one  or  more  RAC 
members,  as  necessary,  to:  (i)  Represent 
novel  characteristics  {e.g.,  target  disease  or 
vector),  (ii)  represent  an  uncertain  degree  of 
risk  to  human  health  or  the  environment,  or 
(iii)  contain  information  determined  to 
require  further  public  review  (see  Section  III- 
A-3)." 

[Addition)  "Experiments  involving  the 
transfer  of  recombinant  DNA  to  one  or  more 
human  subjects  that  are  not  considered  under 
Section  IH-A-3  may  qualify  for  Accelerated 
Review  (see  Section  III-B-2  of  the  NIH 
Guidelines  and  Part  V  of  the  Points  to 
Consider)  and  will  be  considered  as  Minor 
Actions  to  the  IMIH  Guidelines  (see  Section 
IV-C-l-b-(2)-(a)).  Actions  that  qualify  for 
Accelerated  Review  (see  Section  IH-B-2)  will 
be  reviewed  and  approved  by  NIH  (ORDA)  in 
consultation  with  the  RAC  Chair  and/or  one 
or  more  RAC  members,  as  necessary." 

lAdditionl  "Certain  exf>eriments  involving 
the  transfer  of  recombinant  DNA  into  one  or 
more  human  subjects  (see  Footnote  21)  may 
be  considered  exempt  from  RAC  and/or  NIH 
(ORDA)  review  and/or  NIH  Director  approval 
and  only  require  registration  with  NIH 
(ORDA)  (see  Section  in-C-6)." 

(No  Changes — Section  1-B  through  11.) 

"Section  III.  Experiments  Covered  by  the  NIH 
Guidelines" 

[Amended!  "•   •  •  Any  change  in 
containment  level,  which  is  different  from 
those  specified  in  the  NIH  Guidelines  may 
not  be  initiated  without  the  express  approval 
of  NIH  (ORDA)  (see  Minor  Actions,  Section 
IV-C-l-b-(2)  and  its  subsections.)" 

"Section  III-A.  Exp>eriments  that  Require 
RAC  Review  and  NIH  and  IBC  Approval 
Before  Initiation" 

(Amended!  "Experiments  in  this  category 
are  considered  Major  Actions  to  the  NIH 
Guidelines  (see  Section  IV-C-l-b-(l))  and 
cannot  be  initiated  without  submission  of 
relevant  information  on  the  proposed 


experiment  to  NIH,  the  publication  of  the 
prop>osal  in  the  Federal  Register  for  15  days 
of  comment,  review  by  the  RAC.  and  specific 
approval  by  NIH  (not  applicable  for 
Expedited  Review  single  patient  human  gene 
transfer  experiments  considered  under  Part 
VI  of  the  Points  to  Consider).  The 
containment  conditions  for  such  experiments 
will  be  recommended  by  the  ftAC  and  set  by 
NIH  at  the  time  of  approval.  Such 
experiments  also  require  IBC  approval  before 
initiation.  S[>ecific  exp)eriments  already 
approved  in  this  section  may  be  obtained 
from  ORDA,  NIH,  Building  31,  room  4B11, 
Bethesda,  Maryland  20«92." 

[No  Changes — Section  III-A-1  through  III- 
A-21. 

[Amended)  "Section  III-A-3.  Certain 
experiments  involving  the  deliberate  transfer 
of  recombinant  DNA  or  DNA  or  RNA  derived 
from  recombinant  DNA  into  one  or  more 
human  subjects  (see  Footnote  21)  shall  be 
considered  Major  Actions  (see  Section  IV-C- 
l-b-(l)-(d)),  and  shall  require  RAC  review 
and  NIH  Director  approval,  if  determined  by 
NIH  (ORDA).  in  consultation  with  the  R-^C 
Chair  and  one  or  more  RAC  members,  as 
necessary,  to:  (i)  Represent  novel 
characteristics  (e.g.,  target  disease  or  vector), 
(ii)  represent  an  uncertain  degree  to  risk  to 
human  health  or  the  environment,  or  (iii) 
contain  information  determined  to  require 
further  public  review.  The  requirement  for 
RAC  review  should  not  be  considered  to 
preempt  any  other  required  review  of 
experiments  with  one  or  more  human 
subjects.  Relevant  IBC  and  Institutional 
Review  Board  (IRB)  reviews  of  the  proposal 
should  be  completed  before  submission  to 
NIH.  See  Part  Ill-A  of  the  Points  to  Consider 
for  guidelines  for  submission  of  human  gene 
transfer  protocols.  Certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA  derived 
from  recombinant  DNA  into  one  or  more 
human  subjects  may  qualify  for  the 
Accelerated  Review  process  (see  Section  III- 
B-2).  Certain  categories  of  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA  derived 
from  recombinant  DNA  into  one  or  more 
•  human  subjects  and  that  are  not  covered  by 
Footnote  21,  may  be  considered  exempt  from 
RAC  and/or  NIH  (ORDA)  review  and/or  NIH 
Director  approval  and  only  require 
registration  with  NIH  (ORDA)  (see  Section 
III-C-6)." 

(No  Changes— Section  UI-B  through  III-B- 
1(1)1 

[Addition)  "Section  III-B-2.  Human  Gene 
Transfer  Experiments  that  Qualify  for 
Accelerated  Review  and  Approval  by  NIH 
(ORDA)': 

[Addition!  "As  determined  by  the  NIH 
(ORDA),  in  consultation  with  the  RAC  Chair 
and  one  or  more  RAC  members,  as  necessary, 
certain  categories  of  human  gene  transfer 
experiments  may  be  considered  as  Minor 
Actions  to  the  NIH  Guidelines  and  qualify  for 
accelerated  review  and  approval  (see  Section 
IV-C-l-b-<2)(a)).  The  RAC  Chair  will 
present  a  repwrt  of  all  NIH  (ORDA)-approved 
human  gene  transfer  protocols  at  the  next 
regularly  scheduled  RAC  meeting.  If  NIH 
(ORDA)  determines  that  an  experiment  does 
not  qualify  for  the  accelerated  review 
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process,  the  PI  must  submit  the  proposal  for 
full  RAC  review  at  least  8  weeks  prior  to  the 
next  scheduled  RAC  meeting  (see  Section  Hl- 
A-3).  See  Part  III-A  of  the  Points  to  Consider 
for  guidelines  for  submission  of  human  gene 
transfer  protocols." 

(Addition!  "Section  ni-B-3.  Minor 
Modifications  to  Human  Gene  Transfer 
Exp>eriments." 

{Addition]  "A  minor  change  in  a  human 
gene  transfer  protocol  is  a  change  that  does 
not  significantly  alter  the  basic  design  of  the 
protocol  and  that  does  not  increase  risk  to 
human  subjects  or  the  environment.  NIH 
(ORDA)  will  consider  the  change,  in 
consultation  with  the  RAC  Chair  and  one  or 
more  RAC  members,  as  necessary,  after 
approval  has  been  obtained  by  the  relevant 
IRB  and  IBC  The  RAC  Chair  will  provide  a 
report  on  any  such  approvals  at  the  next 
regularly  scheduled  RAC  meeting." 

[No  Changes— Section  IIl-C  through  III-C- 
6.1 

[Addition]  "Section  III-C-6.  Human  Gene 
Transfer  Experiments  not  Covered  by 
Footnote  21." 

(Addition]  "Experiments  involving  the 
transfer  of  recombinant  DNA  or  DNA  or  RN A 
derived  from  recombinant  DNA  into  one  or 
more  human  subjects,  and  that  are  not 
covered  by  Footnote  21,  must  be  registered 
with  NIH  (ORDA).  The  relevant  IBC  and  IRB 
must  review  all  experiments  in  this  category 
prior  to  their  initiation.  For  experiments  in 
this  category,  the  registration  document  must 
Include:" 

(Note:  The  RAC  will  discuss  the 
information  that  should  be  filed  with  ORDA 
for  experiments  in  this  category.) 

(No  Changes— Section  IIl-D  through  IV-C- 
IBI 

"Section  rV-C-l-b-(l),  Major  Actions" 

(Amended)  "To  execute  major  actions,  the 
NIH  Director  must  seek  the  advice  of  the  RAC 
and  provide  an  opportunity  for  pubic  and 
Federal  agency  comment.  Specifically,  the 
agenda  of  the  RAC  meeting  citing  the  major 
actions  shall  be  published  in  the  Federal 
Register  at  least  15  days  before  the  meeting, 
and  the  NIH  Director  shall  also  publish  the 
proposed  actions  in  the  Federal  Register  for 
comment  at  least  15  days  before  the  meeting 
(not  applicable  for  Expedited  Review  human 
gene  transfer  experiments  considered  under 
Part  VI  of  the  Points  to  Consider.  In  addition, 
the  NIH  Director's  proposed  decision,  at  his/ 
her  discretion,  may  be  published  in  the 
Federal  Register  for  15  days  of  comment 
before  final  action  is  taken.  The  RAC  and  IBC 
Chairs  shall  be  notified  of  the  following 
decisions:" 

(No  changes — Section  rV-C-l-b-{l)-(a) 
through  rV-C-l-b-(l)-{fl.] 

(Amended)  "Section  IV-C-l-b-(2).  Minor 
Actions" 

(Amended)  "NIH  (ORDA)  shall  carry  out 
certain  functions  as  delegated  to  it  by  the 
NIH  Director  (see  Section  IV-C-3).  Minor 
actions,  as  determined  by  NIH  (ORDA)  in 
consultation  with  the  RAC  Chair  and  one  or 
more  RAC  members,  as  necessary,  will  be 
transmitted  to  the  RAC  and  IBC  Chairs:** 

(Delete  the  current  Section  rV-C-l-M2)- 
(a).  Interpreting  and  determining 
containment  levels  upon  request  by  ORDA:] 


(Addition)  "Section  IV-C-l-b-(2)-{a). 
Reviewing  and  approving  certain 
experiments  involving  the  deliberate  transfer 
of  recombinant  DNA  or  DNA  or  RNA  derived 
from  recombinant  DNA  into  one  or  more 
human  subjects  that  qualify  for  the 
Accelerated  Review  process  (see  Section  HI- 
B-2):" 

(Addition)  "Section  IV-C-b-{2)-{b). 
Reviewing  and  approving  minor  changes  to 
human  gene  transfer  protocols  approved 
under  Section  in-A-3  and  III-B--2;" 

(Renumbered!  "Section  IV-C-l-b-{2)-(c). 
Changing  containment  levels  for  experiments 
that  are  specified  in  the  NIH  Guidelines  (see 
Section  UI);" 

(Renumbered)  "Section  IV-C-l-b-(2)-(d). 
Assigning  containment  levels  for 
experiments  not  explicitly  considered  in  the 
NIH  Guidelines:" 

(Renumbered)  "Section  IV-C-l-b-(2)-(e). 
Revising  the  Classification  of  Etiologic 
Agents  for  the  purpose  of  these  NIH 
Guidelines  (See  Footnote  1)." 

(Delete  Section  IV-C-l-b-(3).  Other 
Actions.  The  NIH  Director's  decision  will  be 
transmitted  to  the  RAC  and  IBC  Chairs:] 

(Renumbered)  "Section  IV-C-l-b-(2)-{f). 
Interpreting  the  NIH  Guidelines  for 
experiments  to  which  the  NIH  Guidelines 
specifically  assign  containment  levels;" 

(Renumbered)  "Section  IV-C-l-b-(2)-(g). 
Setting  containment  under  Section  IIl-C-1- 
d  and  Section  III-C-3-d;" 

(Renumbered]  "Section  IV-C-l-b-(2)-<h). 
Approving  minor  modifications  of  already 
certified  host- vector  systems  (the  standards 
and  procedures  for  such  modifications  are 
described  in  Appendix  I-II):" 

(Renumbered)  "Section  IV-C-l-b-{2)-{i). 
Decertifying  already  certified  host-vector 
systems;" 

(Renumbered]  "Section  IV-C-l-b-(2)-(j). 
Adding  new  entries  to  the  list  of  molecules 
toxic  for  vertebrates  (see  Appendix  F);" 

(Renumbered/ Amended]  "Section  IV-C-1- 
b-(2)-(k).  Determining  appropriate 
containment  conditions  for  experiments 
according  to  case  precedents  developed 
under  Section  IV-C-l-b-(2)-(d).) 

(Renumbered)  "Section  IV-C-l-b-{4).  The 
Director,  NIH,  shall  conduct,  support,  and 
assist  training  programs  in  laboratory  safety 
for  IBC  members,  BSOs,  Pis,  and  laboratory 
staff." 

[Amended]  "Section  IV-C-2.  Recombinant 
DNA  Advisory  Committee  (RAC)  •  *   *  The 
RAC  shall  be  resfKinsible  for  advising  the 
Director.  NIH,  on  the  actions  listed  in  Section 
IV-C-l-b-<l)." 

(Amended]  "Section  rV-C-3.  The  Office  of 
Recombinant  DNA  Activities  (ORDA).  The 
ORDA  shall  serve  as  a  focal  point  for 
information  on  recombinant  DNA  activities 
and  provide  advice  to  all  within  and  outside 
NIH  including  Institutions,  BSOs,  Pis, 
Federal  agencies,  state  and  local 
governments,  and  institutions  in  the  private 
sector.  The  ORDA  shall  carry  out  such  other 
functions  as  may  be  delegated  to  it  by  the 
Director,  NIH  including  those  authorities 
described  in  Section  IV-C-l-b-(2).  In 
addition,  ORDA  shall  be  responsible  for  the 
following." 

(No  Changes— Section  IV-C-3-a.l 

(Addition)  "Section  IV-C-3-b.  Reviewing 
and  approving  certain  experiments  involving 


the  deliberate  transfer  of  recombinant  DNA 
or  DNA  or  RNA  derived  from  recombinant 
DNA  into  one  or  more  human  subjects,  in 
consultation  with  the  RAC  Chair  and  one  or 
more  RAC  members,  as  necessary.  t)iat 
qualify  for  the  Accelerated  Review  process 
(see  Section  III-B-2);" 

[Addition]  "Section  rV-C-3-c.  Reviewing 
and  approving  minor  changes  to  human  gene 
transfer  protocols  approved  under  Sections 
III-A-3  and  III-B-2,  in  consultation  with  the 
RAC  Chair  and  one  or  more  RAC  members, 
as  necessary:" 

(Renumbered)  "Section  rV-C-3-d. 
Reviewing  and  approving  IBC  membership;" 

(Renumbered)  "Section  IV-C-3-e. 
Publishing  in  the  Federal  Register" 

[Renumbered]  "Section  lV-C-3-e-{l). 
Announcements  of  RAC  meetings  and 
agendas  at  least  15  in  advance;" 

[No  Changes]  "NOTE— If  the  agenda  for  a 
RAC  meeting  is  modified.  ORDA  shall  make 
the  revised  agenda  available  to  anyone  upmn 
request  at  least  seventy-two  hours  in  advance 
of  the  meeting." 

(Renumbered)  "Section  IV-C-3-e-{2). 
Prof)oscd  major  actions  of  the  type  falling 
under  Section  IV-C-l-b-(l)  at  least  15  days 
prior  to  the  RAC  meeting  at  which  they  will 
be  considered;  and" 

(Delete  old  Section  !V-C-3-c-(3).  The  NIH 
Director's  final  decision  on  recommendations 
made  by  the  RAC] 

[Renumbered/Amended]  "Section  IV-C-3- 
f  Serve  as  the  focal  point  for  data 
management  of  NIH-approved  human  gene 
transfer  protocols  approved  under  Section 
III-A-3  and  IIl-B-2  and  registered  vith  NIH 
(ORDA)  as  required  under  Section  III-C-6." 

fRenumbered]  "Section  IV-C-3-g.  Serve  as 
executive  secretary  of  the  RAC" 

(Addition]  "Section  rV-C-3-h.  Maintain  a 
list  of  major  and  minor  actions  to  the  NIH 
Guidelines  approved  under  Sections  III-A-3 
and  IIi-B-2  and  a  list  of  ex[>eriments 
registered  with  NIH  (ORDA)  as  described  in 
Section  III-C-6." 

(No  Changes— Section  IV-G-4  through  V- 
T). 

(The  RAC  Will  Consider  Revision  of  this 
Footnote.)  "Footnote  21.  Sections  ni-A-3 
and  III-B-2  cover  only  those  experiments  in 
which  the  intent  is  to  modify  stably  the 
genome  of  cells  of  one  or  more  human 
subjects.  Other  experiments  involving  the 
deliberate  transfer  of  recombinant  DNA  into 
one  or  more  human  subjects  such  as  feeding 
of  bacteria  containing  recombinant  DNA  or 
the  administration  of  vaccines  containing 
recombinant  DNA  are  not  covered  in 
Sections  UI-A-3  and  III-B-2.  ' 

(The  RAC  may  Modify  this  Footnote 
According  to  Footnote  21  Revision) 
"Footnote  22.  For  recombinant  DNA 
experiments  in  which  tlie  Intent  is  to  modify 
stably  the  genome  of  cells  of  one  or  more 
human  subjects  (see  Sections  IIl-A-3  and  III- 
B-2)." 

(No  Changes — Section  VI. j 

The  proposed  amendments  to  the  Points  to 
Consider  are  as  follows: 

(Amended)  "These  Points  to  Consider 
apply  to  research  conducted  at  or  sponsored 
by  an  institution  that  receives  any  support  for 
recombinant  DNA  research  from  the  NIH. 
Researchers  not  covered  by  the  NIH 
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Guidelines  are  encouraged  to  use  the  Points 
to  Consider.  Experiments  in  which 
recombinant  DNA  is  introduced  into  one  or 
more  human  subjects  with  the  intent  of 
stably  modifying  the  subject's  genome  are 
covered  by  Sections  llI-A-3  and  lII-B-2  of 
the  NIH  Guidelines  (see  Footnote  21  of  the 
NIH  Guidelines).  Experiments  in  which 
recombinant  DNA  is  introduced  into  one  or 
more  human  subjects  with  no  risk  of  stably 
modifying  the  subject's  genome  are  covered 
under  Section  Ilt-C-S  of  the  .NIH  Guidelines 
(see  Footnote  21  of  the  NIH  Guidelines). 
Sections  IlI-A-3.  IlI-B-2,  and  lll-C-6  of  the 
NIH  Guidelines  apply  both  to  recombinant 
DNA  and  to  DNA  or  RNA  derived  from 
recombinant  DNA." 

[Amendedl  "This  document  is  intended  to 
provide  guidance  in  preparing  proposals  for 
NIH  consideration  under  Sections  III-A-3 
and  III-B-2  of  the  NIH  Guidelines.  Section 
III-A-3  addresses  Major  Actions  to  the  NIH 
Guidelines  involving  Ibe  transfer  of 
recombinant  DNA  into  one  or  more  human 
subjects  that  have  been  determined  by  NIH 
(ORDA).  in  consultation  with  the  RAG  Chair 
and  one  or  more  RAC  members,  as  necessary, 
to:  (i)  represent  novel  characteristics  (e.g., 
target  disease  or  vector),  (ii)  represent  an 
uncertain  degree  of  risk  to  human  health  or 
the  environment,  or  (iii)  contain  information 
determined  to  require  further  public  review. 
Proposals  considered  under  Section  in-A-3 
of  the  NIH  Guidelines  will  be  reviewed  by 
the  RAC  and  approved  by  the  NIH  Director. 
RAC  review  of  exf)eriments  considered  under 
Section  ni-A-3  of  the  NIH  Guidelines  will 
follow  publication  of  a  precis  of  the  propx>sal 
in  the  Federal  Register  and  an  opportunity 
for  public  comment.  Section  III-B-2 
addresses  Minor  Actions  to  the  NIH 
Guidelines  involving  the  transfer  of 
recombinant  DNA  into  one  more  human 
subjects  that  have  been  determined  by  NIH 
(ORJDA),  in  consultation  with  the  RAC  Chair 
and  one  or  more  RAC  members,  as  necessary, 
to  qualify  for  the  accelerated  review  process. 
Proposals  considered  under  Sections  IIl-A-3 
and  III-B-2  will  be  on  a  case-by-case  basis. 
A  list  of  actions  to  the  NIH  Guidelines 
approved  under  Sections  III-A-3  and  III-B- 
2  involving  the  transfer  of  recombinant  DNA 
into  one  or  more  human  subjects  is  available 
from  the  Office  of  Recombinant  DNA 
Activities,  Building  31,  Room  4B11,  National 
Institutes  of  Health,  Bethesda,  Maryland, 
20892.  The  list  of  actions  to  the  NIH 
Guidelines  involving  the  transfer  of 
recombinant  DNA  into  one  or  more  human 
subjects  does  not  include  experiments 
considered  to  be  exempt  from  RAC  and  NIH 
(ORDA)  review  under  Section  III-C-6  of  the 
NIH  Guidelines." 

[No  changes]  "In  general,  it  is  expected 
that  the  transfer  of  recombinant  DNA  into 
one  or  more  human  subjects  will  not  present 
a  risk  to  public  health  or  to  the  environment 
as  the  recombinant  DNA  is  expected  to  be 
confined  to  human  subjects.  Nevertheless. 
Part  l-B-4-b  specifically  asks  the  researchers 
to  address  this  point." 

iNo  changes]  "This  document  will  be 
considered  for  revision  as  experience  in 
evaluating  prop>osals  accumulates  and  as  new 
scientific  developments  occur.  This  review 
will  be  carried  out  periodically  as  needed." 


(Amended]  "A  proposal  involving  the 
transfer  of  recombinant  DNA  into  one  or 
more  human  subjects  will  be  considered  by 
the  RAC  and/or  NIH  (ORDA)  only  after  the 
protocol  has  been  approved  by  the  local 
Institutional  Biosafety  Committee  (IBC)  and 
the  local  Institutional  Review  Board  (IRB)  in 
accordance  with  DHHS  Federal  Regulations 
for  the  Protection  of  Human  Subjects  (45 
Code  of  Federal  Regulations,  part  46).  (If  a 
prop)osal  involves  children,  sp>ecial  attention 
should  be  paid  to  subpart  D  of  these  DHHS 
regulations.)  The  IRB  and  IBC  may,  at  their 
discretion,  condition  their  approval  on 
further  specific  deliberation  by  the  RAC  and/ 
or  NIH  (ORDA).  Consideration  of  human 
gene  transfer  proposals  by  the  RAC  and/or 
NIH  (ORDA)  may  proceed  simultaneously 
with  review  by  other  involved  federal 
agencies  (See  Part  Vl-A)  provided  that  NIH 
(ORDA)  is  notified  of  the  simultaneous 
review.  Meetings  of  the  full  RAC  will  be  of)en 
to  the  public  except  where  trade  secrets  or 
proprietary  information  would  be  disclosed. 
The  committee  prefers  that  prop>osals 
submitted  for  RAG  review  contain  no 
proprietary  information  or  trade  secrets, 
enabling  all  as[>ects  of  the  review  to  be  op>en 
to  the  public.  "The  public  review  of  these 
protocols  will  serve  to  inform  the  public  not 
only  on  the  technical  aspects  of  the  proposals 
but  also  on  the  meaning  and  significance  of 
the  research." 

[No  changes!  "The  clinical  application  of 
recombinant  DNA  techniques  raises  two 
general  kinds  of  questions:  (i)  The  questions 
usually  discussed  by  IRBs  in  their  review  of 
any  proposed  research  involving  one  or  more 
human  subjects;  and  (ii)  broader  issues.  The 
first  type  of  question  is  addressed  principally 
in  Pgrt  II!  of  this  document.  Several  broader 
issues  are  discussed  later  in  this  Introduction 
and  in  part  H  below." 

(Amended)  "Following  this  Introduction, 
this  document  is  divided  into  four  parts.  Part 
I  requests  a  description  of  the  protocol  with 
special  attention  to  the  short-term  risks  and 
benefits  of  the  prop)osed  research  to  the 
patient  and  to  other  f)eople,  the  selection  of 
patients,  informed  consent,  and  privacy  and 
confidentiality.  In  piart  II,  investigators  are 
requested  to  address  special  issues  (jertaining 
to  the  free  flow  of  information  about  the 
clinical  trials.  These  issues  lie  outside  the 
usual  purview  of  IRBs  and  reflect  general 
public  concerns  about  biomedical  research. 
Part  III  summarizes  other  requested 
documentation  that  will  assist  the  RAC  and/ 
or  NIH  (ORDA)  in  its  review  of  the  proposals. 
Part  IV  specifies  reporting  requirements." 

[Amended]  "The  RAC  will  not  at  present 
entertain  profKJsals  for  germ-line  alterations 
but  will  consider  for  approval  protocols 
involving  somatic  cell  gene  transfer.  The 
purpose  of  somatic  cell  gene  therapy  is  to 
treat  an  individual  piatient,  e.g.,  by  inserting 
a  properly  functioning  gene  into  a  patient's 
somatic  cells.  In  germ  line  alterations,  a 
specific  attempt  is  made  to  introduce  genetic 
changes  into  the  germ  (reproductive)  cells  of 
an  individual,  with  the  aim  of  changing  the 
set  of  genes  passed  on  to  the  individual's 
offspring." 

[No  changes]  "The  acceptability  of  human 
somatic  cell  gene  therapy  has  been  addressed 
in  several  public  documents  as  well  as  in 


numerous  academic  studies.  The  1982  report 
of  the  President's  Commission  for  the  Study 
of  Ethical  Problems  in  Medicine  and 
Biomedical  and  Behavioral  Research, 
Splicing  Life,  resulted  from  a  two-year 
process  of  public  deliberations  and  hearings. 
Upon  release  of  that  report,  a  U.S.  House  of 
Representatives  subcommittee  held  three 
days  of  public  hearings  with  witnesses  from 
a  wide  range  of  fields  from  the  biomedical 
and  social  sciences  to  theology,  philosophy, 
and  law.  In  December  1984,  the  Office  of 
Technology  Assessment  released  a 
background  p>aper.  Human  Gene  Therapy, 
which  concluded:  civic,  religious,  scientific, 
and  medical  groups  have  all  accepted,  in 
principle,  the  appropriateness  of  gene 
therapy  of  somatic  cells  in  humans  for 
specific  genetic  diseases.  Somatic  cell  gene 
therapy  is  seen  as  an  extension  of  present 
methods  of  therapy  that  might  be  preferable 
to  other  technologies.  In  li^t  of  this  public 
support,  the  RAC  is  prepared  to  consider 
profK>sals  fur  somatic  cell  gene  therapy." 

[Amended]  "In  its  evaluation  of  proposals 
involving  the  transfer  of  recombinant  DNA 
into  one  or  more  human  subjects,  the  RAC 
will  consider  whether  the  design  of  such 
ex|>eriments  offers  adequate  assurance  that 
their  consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the  traditional 
purpose  of  clinical  investigations,  namely,  to 
protect  the  health  and  well-being  of  the 
individual  subject(s)  being  treated  while  at 
the  same  time  gathering  generalizable  / 
knowledge.  Two  possible  undesirable] 
consequences  of  the  transfer  of  recomoinanf 
DNA  would  be  unintentional:  (i)  Vertical 
transmission  of  genetic  changes  from  an 
individual  to  his  of  her  offspring,  or  (ii) 
horizontal  transmission  of  viral  infection  to 
other  persons  wi^h  whom  the  individual 
comes  in  contact.  Accordingly,  this 
document  requests  information  that  will 
enable  the  RAC  and/or  NIH  (ORDA)  to  assess 
the  possibility  that  the  proposed  expierimonfs 
will  inadvertently  affect  reproductive  cells  or 
lead  to  infection  of  other  people  (e.g.. 
personnel  or  relatives). 

[Amended]  "In  recognition  of  the  social 
concern  that  surrounds  the  subject  of  gene 
transfer,  the  RAC  and  NIH  (ORDA)  will 
cooperate  with  other  groups  in  assessing  the 
possible  long-term  consequences  of  the 
transfer  of  recombinant  DNA  into  one  or 
more  human  subjects  and  related  laboratory 
and  animal  exp)eriment3  in  order  to  define 
appropriate  human  applications  of  this 
emerging  technology." 

(No  changes]  "Responses  to  the  questions 
raised  in  these  Points  to  Consider  should  be 
provided  in  the  form  of  either  v^Titten 
answers  or  references  to  specific  sections  of 
the  protocol  or  its  appendices." 

[No  changes]  "Investigators  should 
indicate  points  which  are  not  applicable  with 
a  brief  explanation.  Investigators  submitting 
proposals  that  employ  essentially  the  same 
vector  systems  (or  with  minor  variations^ 
and/or  that  are  based  on  the  same  preclinical 
testing  as  proposals  previously  reviewed  by 
the  RAC,  may  refer  to  preceding  documents 
without  having  to  rewrite  such  material." 

(No  Changes — Part  I-A  through  \-C\ 

[PropKJsed  Changes — Parts  l-D  and  l-E.  See 
agenda  item  XII  propiosed  amendments.] 
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INo  Changes— Parts  II  through  II-B.I 

[Delete— Part  III.  Requested 
Documentatioo.  In  addition  to  responses  to 
the  questions  raised  in  these  Points  to 
Consider,  please  submit  the  following 
materials:] 

(Delete — Part  Ul-A.  Your  protocol  as 
approved  by  your  local  IRB  and  IBC| 

(Delete— Part  III-B.  Results  of  local  IRB 
and  IBC  deliberations  and  recommendations 
that  pertain  to  your  protocol.) 

(Delete — Part  Ul-C.  A  one-page  scientific 
abstract  of  the  protocol.] 

(Delete — Part  IIl-D.  A  one-page  description 
of  the  proposed  experiment  in  nontechnical 
language.] 

(Delete — Part  III-E.  Curricula  vitae  for  key 
professional  personnel.] 

(Delete — Part  III-F.  An  indication  of  other 
federal  agencies  to  which  the  protocol  is 
being  submitted  for  review.) 

(Delete — Part  III-G.  Any  other  material 
which  you  believe  will  aid  in  the  review.) 

(Renumbered/ Amended]  "Part  HI. 
Guidelines  for  the  Submission  of  Human 
Gene  Transfer  Protocols" 

[Addition]  "For  consideration  of  human 
gene  transfer  protocols  under  Section  III-A- 
3  and  IlI-B-2  of  the  NIH  Guidelines  the 
following  criteria  will  apply:" 

(Renumbered)  "Part  ni-A.  Investigator- 
Submitted  Material" 

(Renumbered/ Amended]  "Part  UI-A-l. 
Written  proposals  must  be  submitted  in  the 
following  order:  (1)  Scientific  abstract — 1 
page;  (2)  non-technical  abstract — 1  page;  (3) 
Institutional  Biosafety  Committee  (IBC)  and 
Institutional  Review  Board  (IRB)  approvals 
and  their  deliberations  p>ertaining  to  your 
protocol;  (4)  Points  to  Consider  (Parts  I  and 
II) — 5  pages;  (6)  protocol  (as  approved  by  the 
l(x:al  IRB  and  IBQ — 20  pages  excluding 
appendices;  (7)  Informed  Consent 
Document — approved  by  the  IRB;  (8) 
appendices  including  tables,  figures,  and 
manuscripts:  (9)  Curricula  vitae — 2  pages  in 
Biographical  sketch  format;  and  (10)  an 
indication  of  other  Federal  agencies  to  which 
the  protocol  is  being  submitted  for  review." 

(Renumbered)  "Part  IlI-A-2.  When  a 
proposal  has  been  submitted  previously, 
there  should  be  a  short  section  (S  200  words) 
immediately  following  the  abstracts  that 
summarizes  the  major  re%'isions  since  the  last 
review." 

[Renumbered]  "Part  ■^-A-3.  Data  provided 
must  include:  (i)  A  desM^ion  of  the 
elements  in  the  vectoci  (1)  the  source  of  that 
information,  (iii)  the  mctfod  by  which 
sequence  data  were  compiled,  and  (iv)  three 
3V2  inch  diskettes  with  the  vector  sequence 
in  ASai  format." 

(Renumbered]  "Part  in-A-4.  Time  Frame 
for  Submissions." 

(Added)  "Note:  Time  frames  are  applicable 
only  to  protocols  that  are  determined  by  NIH 
(ORDA)  to  require  full  RAC  review  and  NIH 
Director  approval.  Times  frames  do  not  apply 
to  Accelerated  Review  human  gene  transfer 
cxjjeriments  (see  Section  ni-B-2  of  the  NIH 
Guidelines)  or  those  that  only  require 
registration  with  NIH  (ORDA)  (see  Section 
III-C-6  of  the  NIH  Guidelines)." 

(Renumbered)  "Part  III-A-4-a.  Written 
material  from  PI  must  be  submitted  at  least 
8  weeks  before  the  RAC  meeting  at  which  it 
will  be  reviewed." 


(Renumbered]  "Part  lU-A-t-b.  Written 
comments  from  the  primary  reviewers  to  the 
PI  must  be  submitted  at  least  4  weeks  before 
the  RAC  meeting  at  which  it  will  be 
reviewed." 

(Renumbered)  "Part  III-A-4-c  Written 
responses  (including  critical  data  in  response 
to  the  primary  reviewers'  comments)  must  be 
submitted  by  the  Principal  Investigators  to 
ORDA  at  least  2  *veeks  before  the  RAC 
meeting." 

(Renumbered)  "Part  III-A-S.  Oral 
Responses  to  the  RAC" 

(No  changes]  "Principa)  investigators  must 
limit  their  oral  responses  to  the  RAC  only  to 
those  questions  that  are  raised  during  the 
meeting.  Oral  presentations  of  previously 
submitted  material  and/or  critical  data  that 
was  not  submitted  at  least  2  weeks  prior  to 
the  RAC  meeting  is  prohibited." 

(Renumbered)  "Part  III-B.  Primary 
Reviewers'  Responses. " 

[Renumbered)  "Part  III-B-1.  Primary 
Reviewers'  Written  Conmients." 

(No  changes)  "The  primary  reviewers' 
written  comments  on  a  propxjsal  should 
include  the  following:" 

(Renumbered)  "Part  III-B-1-a.  Emphasize 
the  issues  related  to  gene  marking,  gene 
transfer,  or  gene  therapy." 

(Renumbered]  "Part  III-B-1-b.  State 
explicitly  whether  the  Points  to  Consider 
have  been  addressed  satisfactorily." 

(Renumbered)  "Part  III-B-l-c.  Examine 
the  scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by  the 
RAC),  whether  the  preliminary  in  vitro  and 
in  vivo  data  were  obtained  in  appropriate 
models  and  are  sufficient,  and  whether 
questions  related  to  safety,  efficacy,  and 
social  and  ethical  context  have  been 
resolved." 

(Renumbered)  "Part  III-B-1-d.  Whenever 
possible,  criticisms  of  Informed  Consent 
documents  should  include  suggested 
revisions  for  the  RAC  to  consider,  provided 
as  written  alternatives." 

(Renumbered)  "Part  IIl-B-1-e.  Primary 
reviews  should  also  state  whether  the 
proposal  Is;  (i)  Acceptable  as  written,  (ii) 
expected  to  be  acceptable  with  specific 
revisions  or  after  satisfactory  responses  to 
specific  questions  raised  on  review,  or  (iii) 
unacceptable  in  its  present  form." 

(Renumbered]  "Part  III-B-2.  Oral 
Discussions  by  Primary  Reviewers  at  the  RAC 
Meeting." 

(Renumbered)  "Part  III-B-2-a.  It  should  be 
possible  for  most  primary  reviewers  to 
present  their  oral  reviews  in  5  minutes  or 
less." 
(No  changes — Part  VI  through  VI-B] 
(Delete — Part  V.  Minor  Modifications  to 
Human  Gene  Transfer  Experiments 
Approved  by  the  RAC  and  NIH  Director 
Under  Section  III-A-3  of  the  NIH  Guidelines. 
A  minor  modification  in  a  protocol  approved 
by  the  RAC  and  NIH  Director  under  Section 
III-A-3  (see  Section  IV-C-l-b-1— Major 
Actions)  is  a  change  that  does  not 
significantly  alter  the  basic  design  of  a 
protocol  and  that  does  not  increase  risk  to  the 
subject(s).  If  the  change  has  been  approved 
by  the  relevant  IRB  and  IBC,  then  the  Chair 
of  the  RAC  may  give  approval  It  Is  expected 
that  the  Chair  will  consult  with  one  or  more 


members  of  the  committees,  as  necessary. 
The  RAC  Chair  will  report  on  any  such 
approvals  at  the  next  regularly  scheduled 
RAC  meeting.) 

(Addition]  "Part  V.  Procedures  to  be 
Followed  for  Accelerated  Review  of  Human 
Gene  Transfer  Experiments  by  NIH  (ORDA) 
Under  Section  IU-B-2  of  the  NIH 
Guidelines." 

(Addition)  "Part  V-A.  Human  gene  transfer 
exfjeriments  in  this  category  must  be  in 
accordance  with  the  provisions  of  Section 
in-B-2  of  the  NIH  Guidelines.  If  the  human 
gene  transfer  protocol  does  not  qualify  for 
Accelerated  Review  (see  Section  III-B-2  of 
the  NIH  Guidelines)  as  determined  by  NIH 
(ORDA).  then  the  PI  must  submit  the 
experiment  for  full  RAC  review  and  NIH 
approval  in  accordance  with  Section  III-A- 
3  of  the  NIH  Guidelines." 

(Addition]  "Part  V-B.  No  protocol  shall  be 
considered  without  IBC  and  IRB  approval." 

(Addition)  "Part  V-C  At  this  time,  all  gene 
transfer  protocols  must  be  considered 
experimental." 

(Additionl  "Part  V-D-1,  Pis  requesting 
Accelerated  Review  (see  Section  III-B-2  of 
the  NIH  Guidelines),  must  submit  the 
relevant  documentation  in  accordance  with 
Part  III  of  the  Points  to  Consider.  NIH 
(ORDA)  will  notify  the  investigator  whether 
the  proposed  study  qualifies  for  the 
Accelerated  Review  process.  If  NIH  (ORDA) 
determines  that  an  experiment  does  not 
qualify  for  the  Accelerated  Review  process 
the  PI  must  submit  the  proposal  for  full  RAC 
review  at  least  8  weeks  prior  to  the  next 
scheduled  RAC  meeting." 

(Addition)  "Part  V-E.  It  is  expected  that 
NIH  (ORDA)  will  consult  with  the  RAC  Chair 
and  one  or  more  RAC  members,  as  necessary, 
when  considered  Accelerated  Review  human 
gene  transfer  protocols  (see  Section  III-B-2  of 
the  NIH  Guidelines—." 

(Additionl  "Part  V-F.  The  Chair  of  the 
RAC  will  provide  a  report  on  all  human  gene 
transfer  protocols  that  have  been  approved  by 
NIH  (ORDAJ  at  the  next  regularly  scheduled 
RAC  meetiog." 

(Addition]  "Part  V-F-1.  In  accordance 
with  Part  VI.  Reporting  Requirements,  of  the 
Points  to  Consider,  any  adverse  effects  of  the 
treatments  should  be  reported  in  writing 
inmiediately  to  both  the  local  IRB  and  the 
NIH  Office  for  Protection  from  Research 
Risks,  and  the  rf>port  should  also  be 
forwanled  to  NIH  (ORDA)." 

(Addition)  "Part  V-F-2.  In  accordance 
with  Part  rv.  Reporting  Requirements,  of  the 
Points  to  Consioer,  reports  regarding  the 
general  progress  of  patients  should  be  filed 
with  both  the  local  IRB  and  ORDA  within  six 
months  of  the  commencement  of  the 
experiments  and  at  six-month  intervals.  In 
the  event  of  a  patient's  death,  a  summary  of 
the  special  poet-mortem  studies  and 
statement  of  the  cause  of  death  should  be 
submitted  to  the  IRB  and  ORDA.  if 
available." 

(Amended]  "Part  VI.  Procedures  to  be 
Followed  for  Expedited  RAC  Re\'iew  and 
NIH  Approval  ot  Single-Patient  Human  Gene 
Transfer  Protocols  Considered  Under  Section 
III-A-3  (see  Section  IV-C-l-Ml)-(d)  of  the 
NIH  Guidelines) " 

(Amended]  "Part  Vl-A.  An  investigator 
submitting  a  request  to  NIH  (ORDA)  for 
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expedited  review  of  a  single  patient  gene 
transfer  protocol  must  provide  detailed 
information  regarding  the  necessity  of 
expedited  review." 

|No  changes— Part  VI-B  through  VI-F.) 
[Amend!  "Part  VI-G.  The  NIH  (ORDA)  will 
report  to  the  RAC  following  expedited  review 
and  will  include  all  of  the  materials  on 
which  the  decision  was  based.  The  RAC  will 
formally  review  the  protocol  at  its  next 
scheduled  meeting.  Patient  privacy  will  be 
maintained." 
[No  changes— Part  VI-H  through  VI- J  | 
[Renumber  "Part  Vll.  Footnotes." 
(No  changesi  "The  Food  and  Drug 
Administration  (FDA)  has  jurisdiction  over 
drug  products  intended  for  use  in  clinical 
trials  of  human  gene  transfer.  For  general 
Information  on  FDA's  policies  and  regulatory 
requirements,  (see  the  FederaJ  Register. 
Volume  51.  pages  2330»-23313, 1986)." 

[No  changesi  "The  term  "patient"  and  its 
variants  are  used  in  the  text  as  a  shorthand 
designation  for  "patient-subject." 

XII.  Amendments  to  Part  I-D  of  the 
Points  To  C:onsider,  NIH  Guidelines, 
Regarding  Informed  Consent 

During  the  December  2-3. 1993. 
meeting,  Dr.  Gary  Ellis.  Director  of  the 
Office  for  Protection  from  Research 
Risks  (OPRR).  NIH,  Bethesda.  Maryland, 
responded  to  the  written  comments 
submitted  by  Dr.  Zallen,  Chair  of  the 
Working  Group  on  Informed  Consent 
Issues.  Dr.  Ellis  noted  the  RAC's 
concern  regarding  specific  issues  that 
should  be  addressed  in  human  gene 
transfer  protocol  Informed  Consent 
documents,  i.e..  request  for  autopsy, 
recommendations  for  male,  female 
contraception,  separate  Informed 
Consent  documents  when  gene  therapy 
is  separate  horn  a  clinical  protocol, 
commitment  to  long-term  patient 
follow-up,  and  financial  responsibility 
of  the  institution  for  all  research-related 
costs.  Dxiring  his  presentation.  Dr.  Ellis 
provided  the  RAC  with  background 
information  regarding  the  roles  of  both 
OPRR  and  local  Institutional  Review 
Boards  (IRB)  in  the  review  of  research 
proposals  involving  human  subjects.  Dr. 
Ellis  recommended  that  the  RAC  draft  a 
letter  outlining  their  specific 
recommendations  to  OPRR  for 
distribution  and  consideration  by  the 
local  IRBs. 

In  a  memorandum  dated  December 
23. 1993,  Dr.  Ellis  further  clarified  the 
avenues  that  should  be  pursued  by  the 
RAC  with  regard  to  the  "quality  and 
content  of  informed  consent  documents 
into  constructive  changes  in  the 
informed  consent  process,"  specifically 
in  relation  to  human  gene  transfer.  Dr. 
Ellis  recommended  that  the  Points  to 
Consider  should  be  amended  to 
introduce  consistency  in  the  Informed 
Consent  document  language;  therefore. 
Part  I-D  of  the  Points  to  Consider  has 


been  expanded.  Proposed  Part  I-D-1 
addresses  the  informed  consent  process. 
Proposed  Part  I-D-2  addresses  the 
informed  consent  document.  Part  I-E 
has  been  incorporated  into  I-D-1.  The 
proposed  amendments  read: 

"Part  1-D-l.  Informed  Consent  Process 

"In  accordance  with  the  requirements  of 
DHHS  regulations  for  the  protection  of 
human  subjects  (45  CFR.  part  46). 
investigators  shall  indicate  how  patients  will 
be  informed  about  the  proposed  study  and 
how  their  consent  will  be  solicited.  If  the 
study  involves  pediatric  or  mentally 
handicapped  patients,  describe  the 
procedures  for  seeking  the  permission  of 
parents  or  guardians  and,  where  applicable, 
the  assent  of  each  patient. 

"Part  I-D-l-a.  Communication  of  the  Study 
to  Potential  Participants 

"Part  l-D-l-a-{l).  What  processes  or 
procedures  will  be  used  to  identify 
individuals  who  might  be  candidates  for  the 
proposed  study? 

"Part  l-D-l-a-(2).  Which  members  of  the 
research  group  and/or  the  institution  will  be 
involved  in  contacting  potential  participants 
and  in  describing  the  study  to  them?  Where 
will  discussions  or  other  means  of  informing 
such  individuals  about  the  proposed  study 
take  place?  What  is  the  length  of  time  that 
potential  participants  will  have  to  make  a 
decision  about  their  participation  in  the 
proposed  study? 

"Part  l-D-l-a-(3).  How  will  the  following 
items  be  dealt  with  during  the  informed 
consent  process: 

"Part  I-D-l-a-{3)-(a).  How  will  the  major 
points  covered  in  Parts  I-A  through  I-C  of 
the  Points  to  Consider  be  disclosed  to 
potential  participants  in  the  proposed  study 
and/or  their  parents  or  guardians  in  language 
that  is  understandable  to  them? 

"Part  I-D-l-a-(3)-(b).  Howwill  the 
innovative  character  and  the  theoretically 
possible  adverse  effects  of  the  experiment  be 
discussed  with  the  subjects  and/or  their 
parents  or  guardians?  How  will  the  potential 
adverse  effects  of  the  experiment  be 
compared  with  the  consequences  of  the 
disease? 

"Part  I-D-l-a-(3)-(c).  How  will 
participants  and/or  their  parents  or  guardians 
be  informed  about  the  innovative  character  of 
the  experiment  and  that  their  participation  in 
the  proposed  study  may  lead  to  interest  by 
the  media? 

"Part  I-D-l-l-<3Hd).  How  will  the 
participants  and/or  their  parents  or  guardians 
be  informed  about  the  possible  irreversible 
consequences  of  procedures  performed? 

"Part  I-D-l-a-{3)-(e).  How  will  the 
participants  and/or  their  guardians  be 
informed  al)out  any  expectation  that  they 
will  cooperate  in  long-term  follow-up? 

"Part  I-D-t-a-^3)-{f).  How  will  the 
participants  and/or  their  guardians  be 
informed  about  the  adverse  medical 
consequences  that  may  occur  if  the  subjects 
withdraw  from  the  study  once  the 
experiment  has  started? 

"Part  !-D-l-8-<3)-{g).  How  will  the 
participants  and/or  their  parents  or  guardians 
be  informed  that  permission  to  perform  an 


autopsy  will  be  requested  in  the  event  of  a 
subject's  death?  (An  autopsy  shall  be 
requested  due  to  the  need  for  an  accurate 
determination  of  the  precise  cause  of  the 
subject's  death  and  the  potential  knowledge 
that  may  be  gained  from  such  information.) 

"Part  I-D-l-a-(3)-{h).  How  will  estimates 
of  any  financial  costs  associated  with 
participation  in  the  experiment  and  in  the 
long-term  follow-up  to  the  experiment  that 
are  not  covered  by  the  investigators  or  the 
institutions  involved  be  provided  to  potential 
participants  and/or  their  parents  or 
guardians?  How  will  comparable  financial 
information  for  other  available  alternatives, 
including  other  investigational  therapies,  be 
provided? 

"Part  I-D-l-l-(l)-(4).  If  there  are  more 
potential  candidates  than  the  study  can 
accommodate,  how  will  the  decision  be  made 
about  which  to  include?  How  will  those  who 
are  excluded  be  informed? 

"Part  I-D-l-b.  Privacy  and  Confidentiality 

"Part  I-D-l-b-{l).  Provide  a  description  of 
the  measures  that  will  be  taken  to  protect  the 
privacy  of  patients  and  their  families  as  well 
as  to  maintain  the  confidentiality  of  the 
research  date. 

"Part  I-D-l-t>-(2).  Provide  a  description  of 
the  provisions  that  will  be  made  to  maintain 
the  confidentiality  of  research  data, 
especially  in  cases  where  data  could  be  lined 
to  individual  patients. 

"Part  I-D-l-b-(3).  Provide  a  description  of 
the  provision  that  will  be  made  to  honor  the 
wishes  of  individual  subjects  and/or  the 
parents  or  guardians  of  pediatric  or  mentally 
handicapp>ed  patients,  as  to  whether,  when, 
or  how  the  identity  of  patients  may  be 
publicly  disclosed. 

"Part  I-D-l-c.  Special  Issues 

"Although  the  following  issues  are  beyond 
the  normal  purview  of  the  local  IRfls.  the 
RAC  requests  that  investigators  respond  to 
the  following  questions: 

"Part  I-D-l-c-(l).  Do  you  or  your  funding 
sources  intend  to  protect  under  patent  or 
trade  secret  laws  either  the  products  or  the 
procedures  developed  in  the  proposed  study? 
If  so,  what  steps  will  be  taken  to  permit  as 
full  conununication  as  possible  among 
investigators  and  clinicians  concerning 
research  methods  and  results? 

"Part  I-D-l-c-<2).  What  steps  will  be 
taken  to  ensure  that  accurate  and  appropriate 
information  is  made  available  to  the  public 
with  resf)ect  to  such  public  concerns  as  may 
arise  from  the  proposed  study? 

"Part  I-D-2.  Informed  Consent  Document 

"Part  I-D-2-a.  When  gene  transfer  is  a 
procedure  separate  from  an  IRB-approved 
clinical  protocol,  separate  informed  Consent 
documents  shall  be  submitted  for  Ixjth  the 
gene  transfer  and  clinical  protocols. 

"Part  I-D-2-b.  Investigators  submitting 
human  gene  transfer  proposals  for  RAC  . 
review  must  include  the  Informed  Consent 
document  as  approved  by  the  local  IRB.  This 
document  shall  include  the  following 
specific  information  in  addition  to  any 
requirements  of  the  DHHS  regulations  for  the 
protection  of  human  subjects  (45  CFR.  part 
46): 
"Part  I-D-l-b-(l).  Purpose  of  the  Study 

"For  experiments  in  which  there  is  no 
therapeutic  intent,  an  explanation  shall  be 
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provided  that  no  direct  clinical  benefit  is 
expected  as  a  result  of  the  subject's 
participation  in  the  study;  however, 
knowledge  may  be  gained  that  could  benefit 
others. 

"Part  I-D-2-b-(2).  Description  of  the 
Procedures 

"The  subject  will  be  provided  a  detailed 
description  of  the  procedures  associated  with 
the  proposed  study,  including  a  description 
of  the  gene  transfer  procedures  in  non- 
technical language. 

"Part  I-D-2-b-<3).  Possible  Risks, 
Discomforts,  and  Side  Effects 

"The  subject  will  be  provided  with  a 
detailed  description  of  the  risks,  discomforts, 
and  side  effects,  including  a  warning  about 
possible  unforeseen  risks,  that  may  result 
from  their  participation  in  the  proposed 
study. 

"Part  I-D-2-M4).  Benefits 

"The  subject  will  be  provided  with  a 
detailed  description  of  the  possible  benefits 
of  the  proposed  study. 

"Part  I-D-2-b-(5).  Contact  Persons 

"The  subject  will  be  provided  with  a  list 
of  persons  who  are  available  to  answer  any 
questions  relating  to  their  participation  in  the 
proposed  study  and  to  contact  in  the  event 
that  questions  arise  during  the  course  of  the 
study,  including  the  follow-up  period. 

"Part  I-D-2-b-(6).  Alternatives 

"The  subject  shall  be  informed  about  the 
availability  of  other  therapies,  including  the 
possibility  of  other  investigational  therapies. 

"Part  l-D-2-b-(7).  Voluntary  Participation 

"The  subject  shall  be  informed  that  their 
participation  in  the  study  is  voluntary  and 
that  failure  to  participate  in  the  study,  or 
withdrawal  of  consent,  wilLtiot  incur  any 


penalty  or  loss  of  benefits  to  which  the 
subject  is  otherwise  entitled. 

"Part  I-D-2-M8).  Confidentiality 

"The  subject  shall  be  informed  that  the 
institution  and  investigators  will  make  every 
effort  to  provide  protection  from  the  media 
in  an  effort  to  protect  the  participant's 
privacy. 

"Part  I-D-2-b-(9).  Explanation  to 
Participants  of  the  Sp>ecific  Requirements  of 
Gene  Transfer  Research 

"Part  I-D-2-M9Ha).  Female  subjects 
shall  be  informed  that  they  should  not  be 
pregnant  nor  planning  to  become  pregnant 
during  the  course  of  their  participation  in  the 
study.  Male  and  female  subjects  shall  be 
informed  that  barrier  contraception  is 
required  during  the  active  phase  of  their 
participation  in  the  study. 

"Part  I-D-2-b-(9)-(b).  The  subject  shall  be 
informed  about  the  extent  to  which  he/she 
will  be  responsible  for  any  costs  associated 
with  medical  treatment  required  as  a  direct 
result  of  research-related  injury. 

"Part  I-D-2-b-(9)-(c).  The  PI  shall  request 
that  the  subject  keep  the  laboratory  informed 
of  a  current  address  and  telephone  number. 

"Part  I-D-2-b-(9Hd).  The  subject  shall  be 
informed  that  in  the  event  of  death,  as  a 
result  of  accident  or  illness,  an  autopsy  shall 
be  requested  because  of  the  importance  of  the 
knowledge  that  may  be  gained  bom  such 
studies. 

"Part  I-D-2-b-{9)-{e).  The  subject  shall  be 
informed  that  any  significant  findings 
resulting  frx>m  the  proposed  study  will  be 
made  known  to  them  and/or  their  parent  or 
guardian.  This  would  include  new 
information  about  the  nature  of  the 
experimental  procedure  or  the  physical 
reactions  experienced  by  other  individuals 
involved  in  the  study. 


"Part  I-D-2-b-{9)-(f).  The  subject  shall  be 
informed  that  representatives  of  applicable 
Federal  agencies  (e.g..  the  NIH  and  FDA)  and 
representatives  of  collaborating  institutions 
will  have  access  to  the  participant's  medical 
records." 

OMB's  "Mandatory  information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592,  June  11. 
1980)  requires  a  statement  concerning  tlae 
official  government  programs  contained  is     ) 
the  Catalog  of  Federal  EJomestic  Assistance. 
Normally.  NIH  lists  in  its  announcements  the 
number  and  title  of  effected  individual 
programs  for  the  guidance  of  the  public 
Because  the  guidance  in  this  notice  covers 
not  only  virtually  every  NIH  program  but  also 
essentially  every  Federal  research  program  in 
which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in  the 
public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  p>ages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  FelHnary  7,  1994. 
Daryl  A.  Chamblee,  |J)., 
Acting  Deputy  Director  for  Science  Policy  and 
Technology  Transfer. 

|FR  Doc.  94-3180  Filed  2-10-94:  8:45  am] 
BILUNO  CODE  4140-01-M 


Friday 

February  11,  1994 


^ 

s 

^ 

f5 

1    1 

S     ] 

r" 

M 

1 

k   1 
1  1 

J 

Part  IV 


Environmental 
Protection  Agency 

40  CFR  Parts  156  and  165 

Standards  for  Pesticide  Containers  and 
Containment;  Proposed  Rules 


6712  Federal  Register  /  Vol.  26,  No.  29  /  Friday,  February  11,  1994  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  156  and  165 

[OPP-190001:  FRL-4168-e] 
RIN  2070-AB9S 

Standards  for  Pesticide  Containers 
and  Containment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

SUMMARY:  Pursuant  to  its  authority 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  EPA  is 
proposing  container  design 
requirements  for  nonrefillable  and 
refillable  pesticide  containers.  EPA  is 
also  proposing  procedures,  standards, 
and  label  language  to  facilitate  removal 
of  pesticides  from  containers  prior  to 
disposal.  Additionally,  this  proposal 
includes  standards  for  containment  of. 
bulk  pesticide  containers  and 
procedures  for  container  refilling 
operations.  These  proposed  regulations 
are  necessary  to  implement  statutory 
authority  requiring  EPA  to  develop 
regulations  for  the  safe  storage  and 
disposal  of  pesticides.  Also,  preliminary 
issues  related  to  EPA's  development  of 
effluent  Hmitations  guidelines  and 
standards  for  the  pesticide  formulating, 
packaging,  and  repackaging  industrial 
category  under  the  Qean  Water  Act  are 
summarized. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  EPA  on  or  before 
May  12.  1994. 

ADDRESSES:  Submit  written  comments 
on  the  proposed  rule,  bearing  ttie 
document  identification  number  OPP- 
190001,  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency.  401  M  St.,  S\V., 
Washington.  DC  20460.  Deliver 
comments  in  person  to:  Public  Docket 
and  Freedom  of  Information  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs,  U.S. 
Environmental  Protection  Agency.  Rm. 
1132.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 

Information  submitted  in  any 
comment  concerning  the  proposal  may 
be  claimed  as  confidential  by  marking 
any  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 


Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail  for  the  proposed  Standards  for 
Pesticide  Containers  and  Containment: 
Janice  Jensen,  Pesticide  Management 
and  Disposal  Staff,  Office  of  Pesticide 
Programs  (7507C),  U.S.  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington,  DC  20460.  (703)  305-5288. 
By  mail  for  the  effluent  limitations 
guidelines  and  standards  for  the 
pesticide  formulating,  packaging,  and 
repackaging  (PFP)  industrial  category: 
Ms.  Janet  K.  Goodwdn,  Engineering 
Analysis  Division  (4303).  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  (202)  260-7152. 
SUPPLEMENTARY  INFORMATION: 

The  contents  of  today's  preamble  are 
listed  in  the  following  outline: 

I.  Statutory  Authority 

II.  Background 

A.  Overview  of  Amended  FIFRA 
Section  19 

B.  Phased  Implementation  of  Section  19 

C  Container  Design,  Residue  Removal,  and 
Labeling 

D.  The  Container  Regulations  and  their 
Relationship  with  the  Pollution 
IVevention  Act 

E.  Today's  Proposal 
IIL  Definitions 

A.  Definition  of  Container 

B., Definitions  for  Nonrefillable  Container 

Standards:  Container  Design  and  Residue 

Renioval 

C.  Definitions  for  Refillable  Container 
Standards:  Container  Design  and  Residue 
Removal 

D.  Definitions  for  Standards  for  Pesticide 
Containment  Structures 

IV.  Nonrefillable  Container  Standards: 
Container  Design  and  Residue  Removal 

A.  Background 

B.  Today's  F*roposal 

V.  Refillable  Container  Standards:  Container 
Design  and  Residue  Removal 

A.  Background 

B.  Today's  Proposal 

VI.  Standards  for  Pesticide  Containment 
Structures 

A.  Background 

B.  Today's  Proposal 

VII.  Labeling  Requirements  for  Pesticides  and 
Devices 

A.  Background 

B.  Today's  Proposal 

VIII.  UjKoming  Effluent  Limitations 
Guidelines  for  Pesticide  Fomiulators, 
Packagers,  and  Repackagers 

A.  Purpose 

B.  Applicability 
C  Background 

D.  Expected  Approach 

E.  Pollution  Prevention 

F.  Schedule 


DC.  Relationship  to  Other  Programs 

A.  Resource  Conservation  and  Recovery 
Act  (RCRA) 

B.  Spill  Prevention,  Control,  and 
Countermeasures  (SPCC) 

C.  Occupational  Safety  and  Health 
Administration  (OSHA)  Requirements 

D.  Department  of  Transportation  (DOT) 
Hazardous  Materials  Regulations 

X.  Statutory  Review  Requirements 

XI.  Public  Docket 
XJI.  References 

XIII.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Statutory  Authority 

These  proposed  rules  are  issued 
pursuant  to  the  authority  given  the 
Administrator  of  EPA  in  sections  3,  8, 
19,  and  25  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA 
or  the  Act),  7  U.S.C.  136a,  136f.  136q. 
and  136w. 

II.  Background 

FIFRA  is  the  law  that  authorizes  EPA 
to  regulate  the  sale,  distribution,  use, 
and  disposal  of  pesticides  in  the  United 
States.  "The  Act  requires  that  EPA 
license  by  registration  (or  specifically 
exempt  from  registration)  each  pesticide 
product  sold  or  distributed  in  the 
United  States,  to  ensure  that  p>esticide 
products  will  not  cause  "unreasonable 
adverse  effects  on  the  environment." 
The  term  "unreasonable  adverse  effects 
on  the  environment"  is  defined  in 
FIFRA  section  2(bb)  to  mean  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide."  As  pwrt  of  registration,  EPA 
requires  the  submission  of  data 
demonstrating  that  the  product  will  not 
cause  unreasonable  adverse  effects  on 
the  environment.  Moreover,  EPA 
reviews  and  approves  the  labeling  of 
each  product  proposed  for  registration. 
The  labeling  is  a  fundamental  tool  for 
enforcement  of  pesticide  use.  FIFRA 
section  12(a)(2)(G)  provides  that  it  is 
unlawful  to  use  a  pesticide  in  a  manner 
inconsistent  with  its  labeling 
(commonly  called  the  "misuse" 
provision).  Currently  40  CFR 
156.10(i)(2)(ix)  requires  storage  and 
disposal  statements  on  pesticide 
labeling. 

A.  Cheniew  of  Amended  FIFRA  Section 
19 

Section  19  of  FIFRA  was  amended  in 
1988,  significantly  expanding  and 
strengthening  EPA's  authority  in  the 
areas  of  pesticide  storage,  disposal  and 
transportation.  Among  other  things,  that 
section  of  the  Act  authorizes  the 
Administrator,  in  conjunction  with  the 
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registration  or  reregistration  of  a 
pesticide,  to  establish: 

(1)  Data  requirements  to  determine 
methods  of  safe  storage  and  disposal  of 
pesticides  [FIFRA  sec.  19(a)(l)(A)l. 

(2)  Labeling  requirements  for  the 
storage,  transportation,  and  disposal  of 
pesticides,  excess  pesticides,  rinsates, 
and  containers  [FIFRA  sec.  19(a)(l)(B)l. 

Suspended  and  canceled  pesticides 
were  targeted  in  the  amended  Act  for 
specific  attention,  and  EPA  was  given 
broad  discretionary  authority  to 
prescribe  storage,  transportation,  and 
disposal  requirements  by  order  or  by 
regulation.  Under  FIFRA  section  19(b). 
EPA  may  require  the  recall  of 
suspended  and  canceled  pesticides, 
through  either  a  "voluntary  recall"  by 
order  of  the  Administrator,  or  a 
"mandatory  recall"  implemented  by 
regulation.  Section  19(c)  establishes  a 
scheme  for  sharing  costs  for  storing 
suspended  and  canceled  pesticides  with 
the  intent  of  providing  incentives  to  the 
manufacturer  to  expedite  safe  disposal 
of  the  materials.  On  May  5,  1993  (Ref. 
87),  EPA  proposed  regulations  covering: 

(1)  Voluntary  and  mandatory  recall 
plans  IFIFRA  sec.  19(b)l. 

(2)  Storage  and  disposal  plans: 
reimbursement  of  storage  costs  [FIFR-\ 
sec.  19(c)l. 

(3)  Indemnification,  which  covers 
financial  losses  suffered  by  end  users  as 
a  result  of  suspension  and  cancellation 
of  a  pesticide  product  [FIFRA  sec.  15). 

Further,  section  19  not  only 
authorizes,  but  mandates  the  issuance  of 
regulations  in  two  areas  of  particular 
concern: 

(1)  Pesticide  container  design 
standards  [FIFRA  sec.  19(e)]. 

(2)  Residue  removal  standards  and 
procedures  [FIFRA  sec.  19(0). 

Section  12(a)(2)(S)  makes  it  unlawful 
to  violate  any  regulation  issued  under 
section  19. 

B.  Phased  Implementation  of  Section  19 

The  preceding  summary'  illustrates 
the  variety  of  subjects  addressed  by 
FIFRA  section  19.  Because  of  this 
variety,  EPA  is  implementing  FIFRA 
section  19  provisions  in  phases. 

Phase  I  of  these  regulations,  addresses 
the  procedural  provisions  of  recall, 
indemnification  of  end  users,  and 
storage  and  disposal  plans  for 
suspended  and  canceled  pesticides. 

Today's  Phase  II  proposal  addresses 
the  container  design  and  residue 
removal  provisions,  as  well  as 
associated  pesticide  labeling 
requirements  necessary  to  container 
design  and  residue  removal 
implementation.  In  addition.  Phase  II 
addresses  containment  provisions  for 
container  refilling  operations  and 


refillable  bulk  containers.  In  Phase  III, 
EPA  plans  to  address  section  19 
provisions  on  data  requirements, 
additional  containment  concerns,  and 
storage,  disposal,  and  transportation  of 
registered  pesticides. 

C.  Container  Design.  Residue  Removal, 
and  Labeling 

FIFRA  sections  19(e)  and  (0  grant 
EPA  broad  authority  to  establish 
standards  and  procedures  to  assure  the 
safe  use,  reuse,  storage  and  disposal  of 
pesticide  containers,  FIFRA  section 
19(e)  requires  EPA  to  promulgate 
regulations  no  later  than  3  years  after 
the  effective  date  of  section  19(e)  (by 
December  24.  1991)  for  "the  design  of 
pesticide  containers  that  will  promote 
the  safe  storage  and  disposal  of 
pesticides."  The  regulations  must 
ensure,  to  the  fullest  extent  practicable, 
that  the  containers: 

(1)  Accommodate  procedures  used  for 
removal  of  pesticides  from  the 
containers  and  rinsing  of  the  containers. 

(2)  Facilitate  safe  use  of  the 
containers,  including  elimination  of 
splash  and  leakage. 

(3)  Facilitate  safe  disposal  of  the 
containers. 

(4)  Facilitate  safe  refill  and  reuse  of 
the  containers. 

EPA  must  require  compliance  with 
regulations  issued  under  section  19(e) 
no  later  than  5  years  after  the  effective 
date  of  section  19(e)  (by  December  24. 
1993). 

FIFRA  section  19(0  requires  EPA  to 
promulgate  regulations  no  later  than 
December  24,  1991  "prescribing 
procedures  and  standards  for  the 
removal  of  pesticides  from  containers 
prior  to  disposal."  The  regulations  may: 

(1)  Specify,  for  each  major  type  of 
pesticide  container,  procedures  and 
standards  providing  for,  at  a  minimum, 
triple  rinsing  or  the  equivalent  degree  of 
pesticide  removal. 

(2)  Specify  procedures  that  can  be 
implemented  promptly  and  easily  in 
various  circumstances  and  conditions. 

(3)  Provide  for  reusing,  whenever 
practicable,  or  disposing  of  rinse  water 
and  residue. 

(4)  Coordinate  with  requirements 
imposed  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  rinsing  containers. 

Section  19(fl  provides  that  EPA,  in  its 
discretion,  may  exempt  products 
intended  solely  for  household  use. 

The  underlying  concern  of  these 
provisions  is  to  provide  appropriate 
safeguards  for  activities  or  processes 
involving  pesticide  containers  when 
these  activities  fall  outside  the  scope  of 
application  activities  that  are  addressed 
through  labeling.  Therefore,  EPA 


construes  the  terms  "storage"  and 
"disposal"  in  the  above  provisions 
broadly,  to  include  activities  (such  as 
repackaging)  that  affect  the  safe  storage 
and  disposal  of  pesticide  containers. 
This  broad  interpretation  is  consistent 
with  the  legislative  history  of  section  19 
that  indicates  Congress'  intent  that 
"disposal  of  pesticides  include 
preparation  for  disposal  such  processes 
as  packaging,  repackaging,  recycling, 
and  decanning  of  pesticide  ingredients 
required  to  store  or  dispose  of  pesticides 
safely"  (Ref.  81). 

In  addition  to  the  specific  authorities 
in  FIFRA  sections  19(e)  and  (f),  other 
FIFRA  provisions  provide  EPA  with 
authority  relevant  to  regulating 
pesticide  containers: 

(1)  Section  19(a)(1)(B)  authorizes  EPA 
to  require  that  pesticide  labeling  contain 
requirements  and  procedures  for  the 
transportation,  storage,  and  disposal  of 
the  pesticide,  its'container,  rinsate,  and 
any  material  used  to  contain  excess 
pesticides. 

(2)  Section  19(a)(3)  authorizes 
regulations  governing,  among  other 
things,  storage,  transportation,  and 
disposal  of  containers  of  a  pesticide 
v^-hose  registration  has  been  suspended 
or  canceled. 

(3)  Section  3  provides  for  registration 
of  pesticides. 

(4)  Section  8  requires  producers, 
registrants,  and  applicants  for 
registration  to  keep  records. 

(5)  Section  25  provides  general 
regulatory  authority. 

Today's  proposal  is  issued  pursuant 
to  the  above  authorities  and  implements 
the  mandates  in  sections  19(e)  and  (f). 
Three  new  subparts  to  40  CFR  part  165 
would  be  created  to  implement  the 
statutory'  mandates  in  sections  19(e)  and 
(f):  subpart  F  (nonrefillable  container 
standards:  container  design  and  residue 
removal),  subpart  G  (refillable  container 
standards:  container  design  and  residue 
removal),  and  subpart  H  (standards  for 
pesticide  containment  structures).  The 
regulations  in  40  CFR  part  156  (labeling 
requirements)  would  be  amended  to 
require  new  residue  removal 
instructions. 

In  developing  this  proposed  rule.  EPA 
has  tended  to  favor  the  use  of 
performance-based  standards  rather 
than  design-specific  criteria. 
Performance-based  standards  are 
preferred  because  they  allow  for  greater 
flexibility  in  meeting  requirements  and 
can  accommodate  changes  in 
tecJinology. 

Specifically,  proposed  subpart  F 
would  establish  requirements  under 
sections  19(e)  and  (f)  for  nonrefillable 
containers.  The  regulations  would 
facilitate  safe  use  and  disposal  of  these 
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containers  through  requirements 
relating  to  container  integrity, 
elimination  of  leaks  and  drips  during 
use.  and  permanent  marking  of  essential 
information  on  the  container.  In 
addition,  the  regulations  would 
facilitate  the  safe  use  of  certain  rigid 
containers  by  requiring  standardized 
closures  to  encourage  use  of  closed 
pesticide  dispensing  systems.  Subpart  F 
also  would  require  that  rigid  containers 
used  with  dilutable  (i.e..  allowed  by  the 
label  to  be  diluted  prior  to  application) 
pesticides  be  tested  to  assure  that 
pesticide  residues  can  be  removed  from 
these  containers.  These  residue  removal 
requirements  assure  that  containers 
accommodate  residue  removal 
procedures  in  a  way  that  promotes  safe 
storage  and  disposal. 

To  facilitate  safe  use,  disposal,  refill, 
and  reuse  of  the  containers,  subpart  G 
would  establish  standards  for  refillable 
containers  including  container  integrity 
and  f>€rmanent  marking.  Subpart  G  also 
would  implement  sections  19(e)  and  (f) 
by  including  procedures  for  removal  of 
pesticide  residue  from  refillable 
containers,  and  refilling  such 
containers.  These  residue  removal  and 
refilling  procedures  would  promote  safie 
storage  and  disposal  of  pesticides. 

Proposed  subpart  H  would  establish 
standards  for  containment  of  container 
refilling  operations  and  stationary  bulk 
pesticide  containers.  The  design  and 
operating  requirements  for  bulk 
containers  and  containment  structures 
(pads  and  secondary  containment) 
would  promote  safe  storage  by 
facilitating  the  safe  use,  refill,  and  reuse 
of  these  containers.  Subpart  H  would 
address  the  concerns  underlying 
sections  19(e)  and  (f)  by  providing 
appropriate  controls  for  activities  and 
processes  involving  container  refill  and 
residue  removal  that  will  assure  safe 
storage  and  disposal. 

The  proposea  amendments  to  40  CFR 
part  156  would  require  that  the  labeling 
of  dilutable  pesticides  in  rigid 
nonrefillable  containers  include 
specified  residue  removal  instructions, 
in  accordance  with  the  direction  in 
section  19(f)  to  prescribe  residue 
removal  standards. 

With  the  exception  of  the 
requirements  outlined  in  the  preceding 
paragraph,  this  proposal  would  not 
require  registrants  to  incorjMjrate  the 
proposed  requirements  into  the  labeling 
of  pesticide  products.  EPA  recognizes, 
however,  that  the  pesticide  labeling 
system  is  generally  viewed  by  the  public 
as  the  definitive  source  of  regulatory 
requirements  for  pesticides.  EPA 
therefore  requests  comment  on  whether 
some  or  all  of  the  proposed 
requirements  should  be  referenced  by 


label,  including  the  option  of 
referencing  the  regulation  on  the 
labeling  as  was  done  with  the  Worker 
Protection  Standards  published  August 
21.  1992  (Ref.  92). 

Additionally,  EPA  is  proposing  minor 
conforming  changes  to  40  CFR  part  165 
to  reflect  the  requirements  of  this 
proposal.  The  rule  would  remove 
outdated  or  unnecessary  definitions 
from  §  165.1,  revise  or  remove  outdated 
or  duplicative  material  in  §  165.2  and 
§  165.11,  and  redesignate  and  transfer 
the  current  part  165  regulations  into 
subpart  A  of  part  165. 

EPA  has  specified  compliance  dates 
in  this  rulemaking  and  requests  public 
comment  on  these  proposed  compliance 
dates.  Due  to  the  delay  in  promulgating 
this  rule,  the  statutory  time  for 
compliance  under  FIFRA  section 
19(e)(2)  (i.e.,  the  2-year  period  between 
December  1991  and  December  1993) 
will  not  be  directly  applicable  to  the 
final  rule.  Accordingly,  as  further 
specified  later  in  this  preamble,  EPA  is 
proposing  compliance  dates  which  EPA 
believes  are  reasonable  and  reflect  the 
statutory  time  fi^mes  which  Congress 
intended  to  apply. 

Similarly.  FIFRA  section  19(f)(2)  sets 
December  24,  1993  as  the  deadline  for 
the  State  programs  to  ensure  compliance 
with  section  19(f).  Section  19(f)(2) 
provides  that  a  State  must  be  carrying 
out  an  adequate  program  to  ensure 
compliance  with  section  19(f)  by 
December  24,  1993  in  order  for  the  State 
to  continue  to  exercise  its  primary 
enforcement  authority  under  section  26. 
or  its  certification  authority  under 
section  11.  Since  EPA  has  not  yet 
promulgated  final  regulations  under 
section  19(f),  EPA  recently  published  a 
policy  statement  setting  forth  criteria  for 
determining,  on  an  interim  basis,  the 
adequacy  of  State  programs  and  a 
process  for  States  to  obtain  EPA's 
interim  determination  of  adequacy  (Ref. 
86).  EPA  will  make  an  interim 
determination  of  adequacy  based  on  an 
initial  written  commitment  by  a  State  to 
conduct  several  activities  that  will 
enable  a  State  to  develop  an  adequate 
program  for  assuring  compliance  with 
the  final  rule.  EPA  will  announce  in  the 
Federal  Register  its  interim 
determination  of  adequacy  for  the  States 
who  submit  a  written  commitment. 

EPA  solicits  comments  and  data  on  all 
aspects  of  the  proposed  rule,  including 
comments  on  the  alternatives  discussed 
in  the  preamble,  and  recommendations 
(supported  by  data  where  appropriate) 
on  alternatives  not  specifically 
discussed  in  the  preamble  that  would 
improve  the  proposal  and  achieve  the 
goals  of  this  rulemaking.  Where 
appropriate,  EPA  may  adopt  options 


other  than  those  included  in  the 
regulator>-  text,  based  on  information 
submiMed  by  commenters. 

D.  The  Container  Regulations  and  their 
Relationship  with  the  Pollution 
Prevention  Act 

Congressional  passage  of  the  Pollution 
Prevention  Act  of  1990  •  (PPA)  makes 
pollution  prevention  national  policy 
Section  6602(b)  (42  U.S.C.  13101(b)) 
identifies  an  enviroiunental 
management  hierarchy  in  which 
pollution  should  be  prevented  or 
reduced  whenever  feasible:  pollution 
that  cannot  be  prevented  should  be 
recycled  in  an  environmentally  safe 
manner,  whenever  feasible;  pollution 
that  cannot  be  prevented  or  recycled 
should  be  treated  in  an  environmentally 
safe  manner  whenever  feasible;  and 
disposal  or  other  release  into  the 
environment  should  be  employed  only 
as  a  last  resort. 

In  short,  preventing  pollution  before  it 
is  created  is  preferable  to  trying  to 
manage,  treat,  or  dispose  of  it  after  it  is 
created. 

According  to  PPA  section  6603(5), 
source  reduction  reduces  the  generation 
and  release  of  hazardous  substances, 
pollutants,  wastes,  contaminants,  or 
residuals  at  the  source,  usually  within  a 
process.  The  term  includes  equipment 
or  technology  modifications,  process  or 
procedure  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
raw  materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control.  Source  reduction 
does  not  include  any  practice  that  alters 
the  physical,  chemical,  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant  or 
contaminant  through  a  process  or 
activity  that  is  not  integral  to  or 
necessary  for  producing  a  product  or 
providing  a  service. 

Although  the  PPA  focuses  largely  on 
industrial  pollution  prevention,  EPA  is 
also  bringing  to  bear  the  concept  of 
pollution  prevention  or  source 
reduction  in  other  sectors  of  economic 
activity.  As  EPA's  Pollution  Prevention 
Strategy  explains,  pollution  prevention 
in  agriculture  can  be  the  "development 
and  adoption  of  low  input  sustainable 
agricultural  practices  that  eliminate  the 
wasteful  use  of  inputs,  such  as 
fertilizers,  pesticides,  and  water,"  and 
"soil  conservation  and  land 
management  practices  that  prevent 
erosion  of  sediment  and  runoff  of 
pesticides  and  fertilizers"  (Ref  98). 


>Enac1ed  as  Public  Law  101-508.  sections  G60I 
through  6611:  codiHed  »  42  U.S.C  sees.  13101  et 

seq. 
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Pertaining  to  this  proposal,  section 
6604(b)(2}  (42  U.S.C.  13103(b)(2))  of  the 
PPA  directs  EPA  to,  among  other  things, 
"review  regulations  of  the  Agency  prior 
and  subsequent  to  their  proposal  to 
determine  their  effect  on  source 
reduction."  EPA  believes  that  this 
proposed  rule  is  consistent  with  the 
purpose  of  the  PPA's  requirement  to 
consider  source  reduction.  EPA's 
emphasis  on  source  reduction  and  on 
evaluating  rules  in  light  of  the 
environmental  managem.ent  hierarchy  is 
also  entirely  consistent  with 
congressional  directives  in  FIFRA 
section  19.  In  amending  FIFRA  in  1Q88, 
Congress  clearly  intended  to  move  the 
management  of  pesticide  storage, 
transportation,  and  disposal  furtlier  up 
the  environmental  management 
hierarchy  toward  source  reduction. 

In  the  context  of  pesticide  containers, 
EPA  believes  application  of  the 
environmental  management  hierarchy 
has  several  specific  characteristics: 

(1)  Improving  the  design  of  pesticide 
containers  and  enhancing  integrity 

(§  165.102),  and  facilitating  the  removal 
of  residues  from  those  containers 
(§165.104). 

(2)  Encouraging  efficient  transfer 
operations  (§  §  165.102(b),  (d)  and  (e))  to 
increase  the  amount  of  pesticide        , 
reaching  the  intended  target,  thereby 
reducing  waste  and  unwanted 
environmental  releases. 

(3)  Increasing  the  efficiency  of 
cleaning  operations  (§  165.104(a)  and 
(b))  to  reduce  wastes  and  releases 
resulting  firom  cleaning. 

(4)  Improving  practices  of  storing 
pesticides  in  bulk  containers  and 
transferring  the  pesticides  from  bulk 
containers  into  refillable  containers  to 
reduce  potential  releases  of  pesticides 
during  storage  {§  165.146). 

(5)  Encouraging,  whenever  feasible, 
increased  use  of  refillable  containers 

(§  §  165.120  through  165.139)  to  reduce 
the  number  of  containers  needing 
disposal,  and  reduce  (§  165.130(b)(1) 
and  §  165.134(g))  the  pesticide  residues 
commincled  with  those  containers. 

(6)  Reducing  worker  exposure  during 
handling  by  encouraging  the  use  of 
closed  pesticide  dispensing  systems 

(§  165.102(e)). 

EPA  recognizes  that  source  reduction 
in  the  context  of  pesticides  and 
agriculture  generally  has  other 
important  components.  These  include 
improving  efficiency  in  pesticide 
production  and  formulating  processes, 
improving  application  efficiencies, 
encounging  integrated  pest 
management  and  low  input  sustainable 
agricultural  practices,  and  encouraging 
the  use  of  safer  p>esticides  when 
pesticides  are  necessary.  Currently,  EPA 


is  pursuing  efforts  in  each  of  these  other 
areas.  For  example,  see  EPA's  Notice  of 
Proposed  Rule  Making  (NPRM)  on 
Effluent  Guidelines  for  the  Pesticide 
Manufacturing  Industry  {Ref.  97),  and 
the  Notice  relating  to  Clean  Water  Act 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Pesticide  Formulating, 
Packaging,  and  Repackaging  industrial 
subcategory  included  in  this  preamble 
in  Unit  VIII.  See  also  EPA's  Notice  in 
the  Federal  Register  on  the  policy  for 
reduced  risk  pesticides  (Ref.  89). 

In  requesting  comment  on  today's 
proposal,  EPA  seeks  comment  on 
whether  this  rule  adequately  moves 
pesticide  handling  "up"  the 
environmental  management  hierarchy 
set  out  in  PPA  section  6602(b), 
specifically  to  encourage  source 
reduction,  and  if  there  are  other  options 
EPA  could  pursue  to  further  these 
efforts. 

E.  Today's  Proposal 

EPA  examined  the  problems 
associated  with  using  and  handling 
containers  prior  to  developing  these 
regulations.  Many  of  the  findings  may 
be  found  in  "Pesticide  Containers:  A 
Report  to  Congress"  (Ref.  65),  cited  in 
this  preamble  as  the  Report  to  Congress 
and  "State  of  the  States:  Pesticide 
Storage  and  Disposal"  (Ref.  70),  cited  in 
this  preamble  as  the  Stale  of  the  States 
Report.  This  section  gives  a  brief 
over\iew  of  current  pesticide  container 
types  and  handling  practices  in  order  to 
give  the  reader  an  understanding  of  the 
scope  and  nature  of  container  use  and 
handling  problems. 

1.  Numhers  of  containers.  The  Report 
to  Congress  reported  that  an  estimated 
223  million  pesticide  containers  were 
manufactured  in  1986,  90  million  of 
which  held  agricultural  pesticides.  This 
was  probably  a  substantial 
underestimate,  since  a  1988  survey 
conducted  by  the  pesticide  industry 
estimated  that  233  million  pesticide 
aerosol  containers  alone  were 
manufactured  that  year,  more  than  the 
previous  estimate  for  the  total  number 
of  pesticide  containers  in  1986.  A  more 
thorough  examination  of  the  diversity  of 
pesticide  industries,  pesticide 
formulations,  and  container  types  and 
numbers  can  be  found  in  the  Report  to 
Congress  and  the  regulatory  impact 
analysis  for  the  container  design  and 
residue  removal  regulations  (Ref.  67). 

2.  Types  of  pesticide  containers. 
Pesticide  containers  are  made  from  a 
variety  of  materials,  including  stainless 
steel;  several  t^'pes  of  plastic,  including 
linear  high  density  polyethylene,  low 
density  polyethylene,  and  cross-linked 
high  density  polyethylene;  jX)lyvinyl 
alcohol,  in  the  form  of  water-soluble 


packaging;  glass;  paper;  cardboard; 
aluminum;  and  various  combinations  of 
muterials.  including  teflon,  fiberglass, 
and  foil.  Pesticides  are  sold  in  two 
general  types  of  containers.  Containers 
not  intended  for  refill  or  reuse  are  by  far 
the  most  commonly  used  container 
type.  This  proposal  refers  to  these 
containers  as  "nonrefillable  containers" 
(the  definition  of  "nonrefillable 
container"  proposed  in  these 
regulations  is  discussed  later  in  this 
preamble).  Containers  intended  for  refill 
and  reuse  are  used  predominantly  in  the 
agricultural  market,  with  some 
applications  in  industrial  and 
institutional  markets,  and  generally  are 
used  to  sell  and  distribute  p)esticides  in 
larger  quantities.  This  proposal  refers  to 
these  containers  as  "refillable 
containers"  ("refillable  container"  is 
discussed  in  Unit  III  of  the  preamble 
and  defined  in  proposed  §  165.3). 

3.  Life-cycle  of  pesticides  and 
containers.  The  life-cycle  of  pesticides 
sold  and  distributed  in  nonrefillable 
containers  differs  from  that  of  refillable 
containers. 

Pesticides  sold  in  nonrefillable 
containers  pass  through  the  distribution 
ciialn,  which  varies  according  to  the 
market,  until  they  are  purchased  by  the 
end  user.  The  end  user  is  generally 
solely  responsible  for  opening  the 
container,  dispensing  the  pesticide, 
removing  the  pesticide  residue  from  the 
container  ("cleaning"  the  container), 
and  disposing  of  the  container,  rinsates. 
and  excess  pesticide. 

Pesticides  sold  in  refillable  containers 
have  a  different  life-cycle.  These 
pesticides  are  not  prepackaged:  rather, 
they  are  generally  distributed  in  large, 
undivided  quantities  to  dealers  and 
retailers,  then  dispensed  into  refillable 
containers,  and  sold  to  the  end  user. 
The  refillable  container  is  returned  to  a 
dealer  repeatedly  for  refilling.  The  sale 
and  distribution  of  pesticide  in  this 
manner,  in  bulk  form,  is  similar  to  the 
way  that  gasoline  is  sold. 

Refillable  containers  may  be  owned 
by  registrants,  dealers,  farmers,  and 
other  users.  In  the  mid-1980s,  several 
registrants  began  providing  end  users 
with  inexpensive  (approximately  S50) 
refillable  containers  or  "minibulks  '  in 
order  to  encourage  their  use.  As 
discussed  in  Unit  III  of  the  preamble 
and  defined  in  §  165.3.  EPA  is 
proposing  to  define  "minibulk  '  and 
"bulk"  refillable  containers  into  specific 
size  categories.  As  documented'in  the 
Report  to  Congress  (Ref.  65),  registrants 
and  other  producing  establishments, 
however,  are  finding  these  containers 
problematic,  partly  because  they  do  not 
have  much  control  over  the  farmer- 
owned  containers,  and  partly  beoius^ 
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these  containers  are  not  particularly 
durable.  The  current  trend  is  toward 
more  durable  and  better-designed 
containers  that  are  owned  by  the 
registrant.  These  more  durable 
containers  cost  an  average  of  about 
.S300. 

A  producing  establishment  will 
typically  have  from  1  to  10  larger 
stationary  refiUable  containers,  ranging 
from  500  gallons  to  12,000  gallons,  from 
which  a  pesticide  is  dispensed  into 
smaller  refillable  containers. 

4.  Pesticide  container  integrity.  As 
discussed  in  the  Report  to  Congress 
(Ref.  65),  the  integrity  of  any  container 
may  be  compromised  if  the  container  is 
constructed  of  materials  that  are  not 
compatible  with  the  pesticide,  if  the 
container's  design  is  faulty,  if  the 
container  is  handled  inappropriately  or 
if  it  is  stored  under  adverse  conditions. 
For  example,  the  walls  of  containers 
may  weaken  because  of  an  interaction 
between  the  solvent  and  the  container's 
material  of  construction.  When  stored 
outside,  sunlight  can  cause 
photodegradation  of  the  resins  in  plastic 
containers.  Container  fixtures  (e.g., 
hoses,  valves,  sight  gauges)  may  weaken 
and  break  at  the  point  where  they  attach 
to  the  container,  especially  if  the 
container  is  plastic  and  the  fixtures  are 
metal.  The  stresses  induced  from  minor 
collisions  with  service  vehicles, 
forklifts.  and  even  stresses  from  normal 
handling  have  caused  weakened 
containers  to  leak  and  even  burst. 

5.  Spills  and  leaks  from  containers. 
There  are  many  activities  related  to 
container  handling  that  present  a 
potential  for  exposing  an  end  user  to 
pesticides  and/or  releasing  pesticides 
into  the  environment.  These  problems 
can  occur  throughout  all  phases  of 
container  handling,  including  opening, 
dispensing,  and  closing  or  resealing. 
Certain  container  design  features,  such 
as  the  position  of  handles  and  openings 
and  the  size  of  the  openings,  promote 
spilling  and  leaking  through  splashing 
and  dripping. 

The  use  of  closed  systems  can  reduce 
spills,  leaks,  and  applicator  exposure. 
Although  closed  systems  are  becoming 
more  common,  the  wide  variety  of 
container  opening  sizes  and  designs  has 
restricted  the  expansion  of  their  use. 
Some  end  users  resort  to  jury-rigging  or 
altering  the  closed  systems  to  fit  the 
container,  with  spillage  and  leakage 
resulting  from  unsuccessful  attempts. 

Refillable  containers  are  intended  for 
frequent  refill  and  reuse,  and  can  reduce 
the  number  of  containers  requiring 
disposal.  Unfortunately,  spills  and  leaks 
can  occur  throughout  all  phases  of 
handling  minibulk  and  bulk  containers, 
including  cleaning,  filling,  y* 


transportation,  dispensing  and  storage. 
In  the  State  of  the  States  Report  (Ref. 
70),  several  States  have  reported  that 
costly  cleanups  have  been  required  at 
pesticide  facilities  as  a  result  of  fire, 
failure.of  refillable  containers,  and 
persistent  leaking  and  spilling  of 
pesticides  at  one  place  over  time.  Even 
in  light  of  potential  liability  concerns,  a 
significant  number  of  pesticide  dealers 
have  not  yet  placed  their  larger  refillable 
containers  in  protective  dikes  or 
secondary  containment  structures. 

6.  Residue  removal  from  containers. 
Removing  pesticide  residue  after 
emptying  a  nonrefillable  container  is 
necessary  to  minimize  human  health 
and  environmental  risks,  and  prepare 
containers  for  recycling  or  disposal. 
Pesticide  containers  that  contain 
residues,  if  disposed  of  improperly, 
present  potential  risks  to  humans  and 
the  environment  through  contamination 
of  surface  and  groundwater,  direct 
contact  by  humans  (such  as  trash 
handlers)  and  animals,  runoff  and 
leaching  into  sensitive  habitats  from 
contaminated  soil,  contamination  of 
landfills,  and  other  means.  In  addition, 
acceptance  of  empty  containers  by 
pesticide  recycling  programs  is  highly 
dependent  on  the  cleanliness  of  the 
container. 

Container  design  characteristics  may 
interfere  with  the  removal  of  pesticide 
residues  from  the  container  during  the 
cleaning  procedure  (residue  removal). 
For  example,  pesticide  can  be  trapped 
in  the  seams  along  the  top,  bottom,  and 
sides  of  the  container,  as  well  as  in 
hollow  handles  and  threading  in  the 
container's  opening.  Pesticide  may  also 
be  adsorbed  to  the  interior  walls  of  the 
container  or  absorbed  in  various 
amounts  into  the  container  material 
itself. 

7.  Current  residue  removal  label 
language.  Label  directions  on  storage 
and  disposal,  which  encompass  residue 
removal,  are  addressed  in  40  CFR 
156.10(i)(2)(ix).  Today's  proposal  would 
add  additional  requirements  to  this 
provision  (see  Unit  VII  of  this 
preamble). 

III.  Definitions 

EPA  is  proposing  to  revise  the 
definitions  in  40  CFR  part  165  by 
removing  a  number  of  the  definitions 
that  are  outdated  or  not  used  in  the 
regulations,  by  revising  some  existing 
definitions,  and  by  adding  a  number  of 
new  terms.  The  definitions  now  used  in 
40  CFR  part  167  for  "produce," 
"producer,"  and  "establishment"  would 
be  included  in  part  165.  In  addition,  the 
definitions  set  forth  below,  when  used 
in  part  165,  would  have  the  meanings  as 
explained.  Although  many  of  these 


terms  are  used  in  more  than  one  of  the 
proposed  subparts,  the  discussion  below 
is  organized  according  to  the  subpart 
that  uses  the  term  most  extensively. 

A.  Definition  of  Container 

EPA  proposes  to  retain  the  definition 
of  "container"  that  is  currently  in  the  40 
CFR  part  165  regulations  and 
recommended  procedures.  This 
definition  would  ensure  consistency 
with  the  existing  guidelines  on  storage 
and  disposal  that  also  will  be  retained 
in  part  165.  The  following  language 
would  also  be  added  to  the  definition  of 
container:  "Containers  that  are  used  to 
sell  or  distribute  a  pesticide  product  and 
that  are  also  spray  applicator  tanks  are 
considered  to  be  containers  for  the 
purposes  of  this  part."  Vessels  that  are 
used  to  sell  or  distribute  a  product  and 
that  are  also  attached  to  the  application 
equipment,  for  example,  the  "Lock  and 
Load"  system  or  small  volume 
returnable  containers  that  are  a  part  of 
a  direct  injection  system,  would  be 
considered  containers.  This  language 
would  be  added  to  assure  that  if  these 
types  of  equipment  are  used  as 
containers,  they  would  be  regulated  as 
such  under  section  19. 

EPA  requests  comment  on  whether 
th^definition  of  "container"  for 
■purposes  of  FIFRA  section  19  should  be 
broadened  to  accommodate  the 
containment  provisions  included  in  this 
proposal  in  light  of  the  new,  broader 
authority  granted  by  Congress  in  the 
revisions  to  section  19.  In  particular, 
should  the  definition  of  container  be 
expanded  to  include  the  secondary 
containment  structure? 

B.  Definitions  for  Nonrefillable 
Container  Standards:  Container  Design 
and  Residue  Removal 

EPA  proposes  that  "nonrefillable 
container"  be  defined  as  a  container  that 
is  designed  and  constructed  for  one- 
time filling  only.  A  nonrefillable 
container  cannot  be  reused  or  refilled. 
EPA  intends  that  this  definition  include, 
but  not  be  limited  to,  containers  used 
for  the  following  pesticide  products: 
baits,  traps,  collars,  and  bars. 

The  proposed  definition  of 
"agricultural  pesticide"  (also  used  in 
the  other  proposed  subparts)  would 
apply  to  pesticides  that  are  labeled  for 
use  sites  described  in  the  definition  of 
"agricultural  commodity"  |§  171.2(a)(5)) 
as  follows:  "The  term  'agricultural 
commodity'  means  any  plant,  or  part 
thereof,  or  animal,  or  animal  product, 
produced  by  a  person  (including 
fanners,  ranchers,  vineyardists,  plant 
propagators,  Christmas  tree  growers, 
aquaculturists,  floriculturists, 
orchardists,  foresters,  or  other 
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comparable  persons)  primarily  for  sale, 
consumption,  propagation,  or  other  use 
by  man  or  rjiimals."  The  term 
"agricultural  pesticide"  would  also 
apply  to  pesticides  intended  for  use  in 
a  nursery  or  greenhouse,  in  order  to 
more  fully  include  pesticide  use  sectors 
that  currently  use  closed  systems.  EPA 
intends  the  proposed  definition  to 
include  general  and  res'.'-icted  use 
pesticides. 

A  niodification  of  the  existing 
definition  of  "triple  rinse"  and  a  new 
definition  of  "pressure  rinse"  are 
proposed  in  order  to  better  describe  the 
triple  and  pressure  rinsing  procedures 
(hat  are  proposed  in  the  amendments  to 
40  CFR  part  156. 

C.  Dtifinitions  for  Refi liable  Container  . 
Standards:  Container  Design  and 
Residue  Bentoval 

The  proposed  definition  of  "design 
type"  is  intended  to  clarify  what 
constitutes  a  different  container  design 
and  applies  to  both  refillable  and 
nonrefillable  containers.  If  any  of  the 
parameters  listed  for  defining  the  design 
type  are  different  between  two 
containers,  the  containers  would  have 
different  designs.  This  is  important  in 
terms  of  whether  a  container  would 
need  to  be  tested.  The  definition  of 
design  type  is  based  on  the  definitions 
cf  packaging  design  type  and 
intermediate  bulk  container  (IBC)  design 
type  in  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  fll.N. 
Recommendations)  and  the  U.S. 
Department  of  Transportation  (EMDT) 
definition  of    different  packaging"  ia 
HM-i8i  (pHrf'jrmance-oriented 
pat  kaging  otnndards  for  the  hazardous 
Mcterials  Kf.g:.:la»ionsI  (Refs.  82  and  83). 

In  section  9.7.1.2  of  the  U.N.  f 
Kocommendations  (Ref.  76),  "a 
packiiging  design  ty-pe  is  defined  by  the 
design,  size,  material  and  thickness, 
manner  of  construction  and  packing,  but 
may  include  various  surface  treatments. 
It  c!.so  i.-.t  iiides  packagings  which  differ 
hoin  thn  design  type  only  in  their  lesser 
design  heigh.i.  '  The  definition  of  (BC 
design  type  in  sertion  16. 1.4. 2.1  is 
similar.  DOT  regulations,  49  CFR 
178.6Cl(c)(4).  state,  in  part,  that: 

A  different  packaging  is  one  that  differs 
(i.e.  is  not  identical)  from  a  previou.sly 
produced  packaging  in  struciural  design. 
size,  material  of  construction,  wall  thickness 
or  manner  of  constniction.  but  does  not 
include:  (i)  a  packaging  which  differs  only  in 
surface  treatment; ...;  (iii)  A  plastic  packaging 
which  differs  only  with  regard  to  addi'.ives 
...:  (v)  Packagi:igs  which  differ  from  the 
design  type  only  in  their  lesser  design  height. 

EPA  is  proposing  to  adopt  a 
-combination  of  the  criteria  in  the  DOT 


de.scripl!on  of  different  packaging  to 
define  a  design  typw.  Specifically, 
§  165.3  would  specif)  that  a  container 
design  type  is  defined  by  c-ertain 
parameters:  structural  design,  size, 
material  of  construction,  wall  thickness, 
manner  of  construction,  and,  for 
refillable  containers  as  appropriate, 
pump  fittings.  With  several  exceptions, 
a  change  in  any  one  of  these  parameters 
would  constitute  a  different  design  type. 
The  exceptions  are  that  containers  with 
various  surface  treatments  and 
containers  that  differ  only  in  their  lesser 
design  height  may  be  included  in  one 
design  type. 

The  term  "structural  design"  as  used 
by  DOT  refers  to  the  general  shape  and 
appearance  of  a  container,  e.g.. 
cylindrical  or  cubical,  as  well  as  any 
recessed  areas  or  otherwise  distinctive 
features  of  the  container.  "Manner  of 
construction"  refers  to  the  way  the 
container  is  made  and  would 
distinguish,  for  example,  between 
plastic  containers  that  are  blow  molded 
and  those  that  are  rotationally  molded. 

EPA  is  proposing  to  add  pump  fittings 
to  the  list  of  critical  parameter^,  because 
EPA  bplieves  this  design  feature  may 
have  a  significant  impact  on  the  drop 
test  performance  of  a  container. 

As  an  example,  a  minibulk  container 
design  type  is  characterized  by  its 
structural  design,  size,  material  of 
construction,  surface  treatment,  wall 
thickness,  manner  of  construction,  and 
pump  fittings.  If  any  one  of  these  design 
parameters  is  different  when  comparing 
two  containers  (except  design  height  or 
surface  treatment),  the  containers  would 
be  considered  to  be  different  design 
types  and  each  container  design  type 
would  have  to  be  drop  tested  in 
accordance  with  §  165.124(d). 

The  use  of  "one-way  valves"  is 
intended  to  prevent  unauthorized 
persons  from  placing  material  into  a 
refillable  container.  EPA  requests 
comment  on  whether  the  definition  of 
one-way  valve  proposed  in  §  1R5.3  is 
adequate  to  describe  the  technology 
necessary  to  prevent  a  person  fs.om 
inserting  a  substance  into  a  container 
through  that  valve. 

In  tnis  proposed  nile.  a  "refillable 
container"  is  defined  as  "a  container 
that  is  intended  to  be  filled  with 
pesticide  moi-e  than  once."  A  container 
would  be  "intended  to  be  filled  with 
pesticide  more  than  once"  if  it  is  on  a 
registrant's  list  of  acceptable  refillable 
containers  for  a  pesticide  product,  as 
specified  in  proposed  §  165.130Cb)(2). 

The  regulations  propose  definitions 
for  four  major  types  of  refillable 
containers:  "liquid  minibulk,"  "liquid 
bulk."  "dry'  minibulk,"  and  "dry  bulk." 
The  distinctions  arc  ba.sed  on  the  kind 


of  pesticide  (i.e.,  liquid  or  dr\)  the 
container  is  designed  to  hold  and  the 
size  of  the  container.  EPA  believes  it  is 
appropriate  to  define  different  container 
terms  for  each  of  the  four  major  types 
because  each  is  designed  and  handled 
differently,  and  the  appropriate  design 
or  performance  standards  may  vary. 

First,  refillable  containers  are 
distinguished  by  whether  they  are 
designed  and  constmcted  to  holJ  liquid 
or  dr)'  pesticide.  The  four  major  types  of 
refillable  containers  do  not  include 
containers  for  pesticides  that  are  gases 
or  that  are  in  a  semi-solid  state,  such  as 
gels.  EP.^  does  not  intend  to  regulate 
refillable  containers  for  gaseous 
pesticides  at  this  time  because  EPA  is 
not  aware  of  problems  with  thi.^  type  of 
container.  EPA  is  not  aware  of  any 
pesticide  gels  that  are  distributed  or 
sold  in  refillable  containers. 

The  second  distinction  among  the 
types  of  refillables  is  based  on  the  size 
of  the  container,  which  is  usually  a  good 
indicator  of  whether  the  container  will 
he  portable  or  stationary'.  In  gener.d.  the 
term  "minibulk"  is  intended  to  identify- 
a  container  that  is  considered  to  be 
portable.  The  term  "hulk"  usually  refers 
to  a  container  that  is  a  stationary  slorage 
container.  However.  EPA  is  proposing  a 
definition  based  on  size  rather  than 
portability  because  size  is  an  objeciive 
criterion,  wiiile  "portability"  is  a  more 
subjective  concept  that  is  difficult  to 
describe  precisely. 

The  size  criteria  are  different  for 
liquid  apd  dry  refillables.  For  liquid 
minibulk  containers,  the  proposed  rule 
would  define  the  container  as  cipable  of 
holding  up  to  and  including  3,00U  liters 
(793  gallons),  which  is  based  on  the 
L'nited  Nations  (U.N.)  definition  of 
intermodicte  bulk  containers  (Ref.  76). 
Section  16.1.2.1  of  the  U.N. 
Recommendations  defines  IBCs,  in  part, 
as  "rigid,  semi-rigid  or  flexible  portable 
packagings,  other  than  those  specified 
ill  Chapter  9,  that:  (a)  have  a  capar.liy  of 
not  more  tlian  .1.0  m'  (.t.OOO  litres),  ..." 

This  proposed  definition  of  liquid 
minibulk  c(mtainpr  dm^s  not  have  a 
lower  quantity  limit.  Therefore,  the 
p^opo^)ed  regulatory  definition  oi'  liquid 
minibulk  would  inikide  those  pl^.stic 
and  metal  portable  containers  ll.a'  are 
currently  referred  to  as  minibulks,  as 
well  as  the  metal  15-  ai;d  30-g.'il!on 
containers  that  are  commonly  cxiied 
small  volume  returnahles,  or 
micTohulks.  The  proposed  regulatory 
definition  of  liquid  minibulk  would 
apply  to  containers  with,  for  exa.mple.  a 
cipacity  of  several  ounces  ifthe 
container  could  he  refilled. 

The  definition  of  a  "liquid  bulk 
container"  would  he  similar  to  that  of  a 
liquid  minibulk.  but  with  a  capacity 
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limit  of  undivided  quantities  greater 
than  3.000  liters  (793  gallons). 

Most  portable  refillaDle  containers, 
i.e.,  those  used  to  transport  pesticide 
products  from  a  dealer  to  a  farm,  have 
capacities  of  250  gallons  or  less.  Nearly 
all  the  portable  containers  for  pesticides 
used  in  the  agricultural,  institutional, 
and  industrial  markets  are  600  gallons 
or  less.  Most  stationary  storage  tanks 
have  capacities  of  at  least  1.000  gallons. 
Therefore.  EPA  believes  that  the  size 
limit  of  3,000  liters  (793  gallons)  for 
liquid  refillable  containers  is  reasonable 
and  appropriate. 

The  size  separation  for  dry  refillable 
containers  is  intended  to  distinguish 
between  minibulk  and  bulk  containers 
in  a  similar  way.  The  criterion  of  2.000 
kilograms  (4.409  pounds)  is  based  on 
the  capacity  of  containers  that  are 
commonly  used  today.  To  EPA's 
knowledge,  the  largest  portable 
refillable  container  (that  is  not  a 
transport  vehicle)  currently  used  for  dry 
pesticides  can  hold  up  to  1  ton  (907 
kilograms  or  2.000  pounds)  of  product. 
To  account  for  the  possible 
development  of  larger  minibulk 
containers  through  technological 
advancement,  EPA  more  than  doubled 
this  quantity  to  2.000  kilograms  (4.409 
pounds).  In  other  words,  the  size 
criterion  is  intended  to  accommodate 
the  refillable  containers  currently  used 
to  sell  and  distribute  dry  formulations 
and  to  allow  for  the  development  of 
larger  containers  in  the  future.  EPA 
requests  comment  on  whether  this 
quantity  limit  is  appropriate  or  whether 
EPA  should  base  the  size  criterion  for 
dry  refillable  containers  on  the 
capacities  of  existing  containers. 

A  "refiller"  is  defined  as  a  person 
who  engages  in  the  activity  of 
repackaging  pesticide  product  into 
refillable  containers.  A  refiller  could  be 
a  registrant,  a  person  operating  under 
contract  to  a  registrant,  or  a  person 
operating  under  written  authorization 
from  a  registrant. 

A  "'refilling  establishment"  is  defined 
in  the  proposal  as  "an  establishment 
where  the  activity  of  repackaging 
pesticide  product  into  refillable 
containers  occurs."  This  definition  is 
intended  to  include  every  place  where 
a  refillable  container  is  filled  or  refilled 
with  pesticide  product  from  another 
refillable  container  (that  is  not  a 
transport  vehicle).  The  definition  would 
not  include  producing  establishments 
that  fill  only  nonrefillable  containers  for 
distribution  and  sale. 

Refilling  establishments  are  a  subset 
of  producing  establishments.  Refilling 
establishments  must  be  in  compliance 
with  all  existing  requirements  for 
producing  establishments,  including 


FIFRA  sections  7  and  8  and  EPA's 
regulations  in  40  CFR  part  167.  The  part 
165  regulations  would  place  additional 
requirements  on  refilling 
establishments. 

EPA  is  proposing  a  definition  for  the 
term  "repackage"  in  §  165.3.  For 
purposes  of  this  part,  repackage  means 
to  transfer  a  pesticide  formulation  from 
one  container  to  another  without  a 
change  in  the  composition  of  the 
formulation  or  the  labeling  for  sale  or 
distribution.  Transfer  of  a  pesticide  from 
one  storage  tank  to  another  would  not 
be  repackaging.  "Repackaging"  covers  a 
broader  range  of  activities  than 
"refilling,"  which  refers  to  repackaging 
into  refillable  containers,  i.e.,  refilling  is 
a  subset  of  repackaging.  For  example,  a 
registrant  can  repackage  a  product  from 
a  55-gallon  drum  into  nonrefillable  2.5- 
gallon  jugs,  which  would  not  be 
considered  to  be  refilling.  Another 
difference  between  the  two  terms  is  how 
they  are  used:  pesticide  products  are 
repackaged,  while  pesticide  containers 
are  refilled.  This  proposal  focuses  on 
"refilling  refillable  containers  with 
pesticide  product  for  distribution  or 
sale"  and  "repackaging  pesticide 
product  into  refillable  containers  for 
distribution  or  sale,"  which  have  the 
same  meaning. 

D.  Definitions  for  Standards  for 
Pesticide  Containment  Structures 

Several  definitions  proposed  in 
subpart  A  pertain  to  standards  for 
pesticide  containment  structures  found 
in  subpart  H  of  the  proposed  rule.  These 
definitions,  discussed  below,  include: 
appurtenances,  containment  pad, 
containment  structure,  operator,  owner, 
pesticide  dispensing  area,  secondary 
containment  unit,  stationary  bulk 
container,  and  25-year.  24-hour  rainfall 
event. 

The  proposed  definition  for 
"stationary  bulk  container"  wo\dd 
include  any  bulk  container  that  holds 
pesticide,  including  transport  vehicles 
such  as  trucks  and  rail  cars,  provided 
that  the  container  remains  in  place  at  a 
facility  for  14  or  more  days.  Containers 
holding  concentrated  pesticides  or 
dilute  pesticides  (e.g.,  field  dilutions  or 
rinsates)  could  qualify  as  stationary  bulk 
containers. 

The  proposed  definition  of 
"appurtenance"  is  intended  to  identify 
the  types  of  conduits  that  are  used  when 
pesticides  are  dispensed  to  and  from 
containers.  For  example,  all  the  pipes 
and  associated  valves,  pumps,  and 
meters  running  from  a  stationary  bulk 
container  to  the  end  of  the  pipe  where 
pesticide  is  discharged  would  be 
considered  appurtenances. 


Certain  stationary  bulk  containers  and 
their  appurtenances  would  be  required 
by  subpart  H  to  be  protected  by  a 
"secondary  containment  unit."  The 
term  "secondary"  refers  to  the 
containment  structure's  function  as  a 
backup  in  case  of  leaks  or  spills  from 
the  bulk  container  or  its  appurtenances. 
Such  leaks  and  spills  could  range  from 
relatively  small  volumes  (e.g.,  slow 
drips  from  a  poorly  sealed  valve)  to 
release  of  the  entire  contents  of  the  bulk 
container,  such  as  during  container 
failure. 

The  term  "pesticide  dispensing  area" 
would  include  any  area  where  pesticide 
is  transferred  out  of  or  into  a  container 
and  is  intended  to  include  direct 
transfers  (e.g.,  container  to  container)  or 
indirect  transfers  (e.g.,  those  involving 
appurtenances)  of  pesticides.  The  vessel 
from  which  or  into  which  the  pesticide 
is  transferred  could  be  of  a  wide  variety 
(e.g..  container,  application  equipment, 
transport  vehicle,  etc.).  The  pesticide 
being  transferred  could  be  in  a  form  as 
sold  and  distributed  or  pesticide  that 
has  been  diluted  (e.g.,  for  field 
application  or  from  container-cleaning 
operations). 

As  described  in  subpart  H.  certain 
pesticide  dispensing  areas  would  be 
required  to  be  protected  by  a 
"containment  pad."  A  containment  pad 
is  a  structure  that  provides  a  means  of 
spill  control  at  a  pesticide  dispensing 
area,  while  a  secondary  containment 
unit  serves  as  spill  control  for  stationary 
bulk  containers.  As  proposed  in  subpart 
H,  a  containment  pad  could  be 
constructed  as  an  integral  component  of 
a  secondary  containment  unit,  or  vice 
versa. 

The  more  general  term  "containment 
structure"  would  be  defined  in  §  165.3 
to  mean  either  a  secondary  containment 
unit  or  a  containment  pad. 

The  term  "operator,"  as  it  pertains  to 
subpart  H,  would  mean  any  person  in 
control  of,  or  having  responsibility  for, 
the  daily  operation  of  a  facility  at  which 
a  containment  structure  is  required.  The 
term  "owner"  would  mean  any  person 
who  owns  a  facility  at  which  a 
containment  structure  is  required. 

Subpart  H  refers  to  the  term  "25-year. 
24-hour  rainfall  event,"  defined  as  a 
rainfall  event  with  a  probable 
recurrence  interval  of  once  in  25  years, 
in  describing  a  design  criterion  to 
prevent  stormwater  run-on  at 
containment  structures.  The  magnitude 
of  such  rainfall  events  is  reported  as 
inches  of  liquid  precipitation  and  can 
vary  geographically. 
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rv.  Nonrefillable  Container  Standards: 
Container  Design  and  Residue  Removal 

A.  Background 

Proposed  subpart  F  would  revise  40 
CFR  part  165  to  facilitate  the  safe  use 
and  disposal  of  nonrefillable  pesticide 
containers  by  establishing  container 
design  criteria  for  all  nonrefillable 
containers  and  residue  removal 
laboratory  performance  standards  for 
rigid  containers  containing  dilutable 
pesticides. 

Nonrefillable  containers  are  the  most 
common  type  of  containers  used  for  the 
sale  and  distribution  of  pesticides. 
NonrefiUables  come  in  many  types  and 
shapes  ranging  from  small  aerosols,  1- 
quart  plastic  containers.  2.5-gallon  jugs, 
5-gallon  buckets,  and  bags  of  all  sizes 
to  drums  (55  gallons  and  larger). 
NonrefiUables  are  used  by  pesticide 
applicators  in  every  market  sector,  and 
are  especially  prevalent  in  the 
household  market. 

As  will  be  discussed  more  fully  later 
in  this  document,  the  problems 
associated  with  the  use  of  nonrefillable 
containers  include  spilling,  leaking,  and 
splashing  during  the  handling  of  the 
container.  Unwanted  release  of 
pesticide  may  occur  during  the  opening, 
closing,  pouring,  and  emptying  of  the 
container.  Pesticide  residues  may  be 
difficult  to  remove  from  the  inside  of 
containers  if  the  pesticide  adheres  to  the 
container's  walls  or  is  trapped  in  seams, 
lips  and  handles.  These  residues  may  be 
released  to  the  environment  and  could 
contaminate  surface  and  groundwater 
and  ^nsitive  habitats  as  a  consequence 
of  poor  container  handling  and  disposal 
practices.  Containers  with  residues  may 
be  difficult  to  dispose  of  in  municipal 
solid  waste  facilities  or  to  recycle 
because  facility  operators  regularly 
reject  dirty  containers  in  response  to 
contamination  concerns.  A  more 
thorough  examination  of  the  spilling 
and  splashing  problems  associated  with 
current  container  designs,  the  impact  of 
residues  on  container  disposal  and 
recycling,  the  diversity  of  pesticide 
industries,  pesticide  formulations, 
packaging  practices,  and  quantities  and 
types  of  containers  can  be  found  in  the 
Report  to  Congress  (Ref.  65). 

B.  Today's  Proposal 

Subpart  F  of  today's  proposed 
regulations  contains  the  nonrefillable 
container  design  standards,  a  residue 
removal  performance  standard,  and 
certification  and  recordkeeping 
requirements. 

The  definition  section  of  proposed 
subpart  A  of  this  NPRM  contains 
definitions  of  terms  used  in  proposed 
subpart  F  and  in  related  subparts  of 


today's  proposal.  Terms  in  the  proposed 
definition  section  that  are  important  to 
the  understanding  of  subpart  F  include: 
Agricultiu^l  pesticide,  container,  design 
type,  and  nonrefillable  container. 

1.  Scope  and  applicability.  Section 
165.100  would  provide  that  subpart  F 
includes  nonrefillable  container  design 
requirements  and  performance 
standards.  These  requirements  and 
standards  would  reduce  the  risks  to 
users  and  the  environment  from 
pesticide  containers  that  spill  and  leak 
during  use  or  retain  pesticide  residue 
upon  emptying.  All  nonrefillable 
containers  used  for  the  distribution  and 
sale  of  pesticides  would  have  to  meet 
these  performance  standards  and 
requirements.  The  requirements  in 
subpart  F  would  apply  to  registrants, 
which  means  that  containers  for 
unregistered  pesticides  would  not  be 
subject  to  these  requirements.  EPA 
requests  comment  on  whether 
unregistered  pesticides  should  be 
subject  to  these  requirements  and,  if  so, 
whether  the  requirements  should  extend 
to  all  unregistered  pesticides. 

Proposed  §  165.100  would  state  that 
subpart  F  does  not  apply  to 
manufacturing  use  products. 
"Manufacturing  use  product"  is  defined 
in  40  CFR  158.153(h)  and  "end  use 
product"  is  defined  in  40  CFR 
158.153(b). 

In  order  to  be  excluded  fi-om  the 
scope  of  this  rule,  a  MUP  or  formulation 
intermediate  would  have  to  be  intended 
solely  for  formulation  into  other 
pesticide  products  and  be  labeled  for 
formulation  use  only.  Any  product  that 
bears  end  uses,  including  industrial 
products  such  as  cooling  towers 
biocides  or  paint  preservatives, 
regardless  of  whether  they  may  also  bear 
manufacturing  uses  or  could  under 
current  policies  be  used  for  pesticide 
formulation,  would  be  covered  by  this 
rule. 

EPA  is  proposing  to  exclude  products 
that  are  solely  MUPs  from  subpart  F  at 
this  time  because  EPA  has  a  limited 
amount  of  information  on  the  kinds  of 
containers  used  for  MUPs  and  EPA  is 
not  aware  of  any  problems  that  have 
occurred  with  containers  for  MUPs. 
Because  MUPs  are  handled  by 
registrants  and  workers  who  are  used  to 
and  trained  to  handle  chemicals  on  a 
regular  basis,  it  is  possible  that  the 
stewardship  of  MUP  containers  is  better 
than  the  stewardship  of  end  use  product 
containers  at  other  levels  of  the 
pesticide  distribution  chain.  EPA's 
study  of  pesticide  containers  and  the 
resulting  Report  to  Congress  (Ref.  65) 
focused  on  containers  holding  end  use 
products.  EPA  has  data  and 
doctunentation  of  problems  for  end  use 


product  containers  and  has  drafted 
these  proposed  regulations  to  address 
these  knowTi  problems. 

While  EPA  is  not  proposing  to 
include  the  containers  of  MUPs  in  this 
proposal,  EPA  is  strongly  considering 
expanding  the  applicability  of  subpart  F 
to  include  MUPs  in  the  final  rule. 
Because  MUPs  generally  are  more 
concentrated  than  end  use  products,  it 
may  be  appropriate  to  require  the 
manufacturing  use  product  containers  to 
meet  the  requirements  of  subpart  F.  EPA 
requests  comments  and  information  on 
the  problems,  handling,  and  disposal  of 
MUP  containers,  and  on  whether  MUP 
containers  should  be  subject  to  the  same 
requirements  as  end  use  product 
containers  or  should  be  subject  to 
different  standards  than  end  use 
product  containers. 

2.  Container  design  standards. 
Proposed  §  165.102(a)(1)  would  prohibit 
a  registrant  from  distributing  and  selling 
a  pesticide  product  in  a  nonrefillable 
container  that  does  not  meet  the 
container  design  standards  and 
requirements  of  subpart  F. 

Section  165.102(aj(2)  would  stale  that 
information  on  container  failures  or 
other  incidents  involving  pesticide 
containers  that  may  result  in  releases  of 
pesticide  may  be  reportable  under 
FIFRA  section  6(a)(2).  This  proposed 
provision  would  not  establish  new 
reporting  requirements;  the  reference  to 
FIFRA  section  6(a)(2)  provisions  is 
included  to  facilitate  the  reporting  of 
container  failures  to  EPA.  Additionally, 
EPA  would  delete  §  165.2(g),  relating  to 
notifying  the  Regional  Administrator, 
because  EPA  believes  that  FIFRA 
section  6(a)(2)  provides  for  adequate 
protection. 

For  purposes  of  regulating  under 
section  19,  EPA  is  interested  in 
receiving  reports  of  container  failures 
and  other  related  incidents  in  order  to 
evaluate  the  effectiveness  of  the. 
regulations,  to  discover  potential 
problems  that  may  need  to  be  addressed 
in  future  rulemakings,  to  identify 
container  design  types  that  may  not 
meet  the  proposed  requirements,  and  to 
determine  if  certain  container  design 
types  have  a  problem  with  container 
integrity  and  strength  over  time. 

FIFRA  section  6ra)(2)  requires 
registrants  to  report  information  on 
unreasonable  adverse  effects  of  a 
pesticide.  EPA  published  a  policy  on 
reporting  under  section  6(a)(2)  in  the 
Federal  Register  on  July  12, 1979.  On 
September  24,  1992,  EPA  published  a 
proposal  for  40  CFR  part  159.  Reporting 
Requirements  for  Risk/Benefit 
Information  (Ref.  91).  that  specifically 
addresses  reporting  container  failures 
under  section  6(a)(2). 
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The  part  159  proposal  includes  the 
following  as  an  example  of  reportable 
container  failures:  "The  registrant 
receives  verifiable  reports  that  five  cans 
of  the  registrant's  product  leaked  3  years 
after  the  registrant  sold  them.  The 
registrant  has  no  information  regarding 
incidents  of  toxic  and  adverse  effects 
caused  by  leaks.  Nonetheless,  the 
registrant  should  know  that  such 
information  about  container  failures 
may  raise  serious  questions  about  the 
proper  terms  and  conditions  of 
registration  of  the  product,  due  to  the 
possibility  of  uncontrolled, 
unpredictable  exposure  to  the  product 
cr  its  residues,  as  demonstrated  by  the 
series  of  incidents.  Therefore  the 
information  would  have  to  be  submitted 
within  30  calendar  days  of  the  time  the 
registrant  possesses  or  knows  of  the 
information.  However,  if  the  registrant 
investigates,  and,  within  the  time 
permitted,  discovers  that  three  cans 
leaked  because  they  were  stored  under 
conditions  which  were  neither  in 
accordance  with  the  labeling  or 
commonly  recognized  practice  (such  as 
the  cans  were  damaged  in  a  warehouse 
fire),  the  series  of  incidents  need  not  be 
reported  unless  that  registrant  has 
knowledge  that  EPA  is  considering 
terms  and  conditions  of  registration  to 
w  hich  such  information  would  be 
relevant." 

EPA  believes  that  FiFRA  section 
6(a)(2)  provides  an  adequate  means  of 
obtaining  information  about  container 
failures.  However,  this  reporting 
mechanism  is  dependent  upon 
registrants  being  notified  about 
container  failures  by  dealers,  refillers, 
and  even  end  users.  EPA  believes  that 
there  are  many  market-based  reasons  for 
dealers  or  refillers  to  notify  the 
registrant  of  container  failures, 
including: 

(1)  By  making  the  registrant  (who 
would  be  responsible  for  the  containers 
meeting  the  part  165  standards)  aware  of 
the  problems,  the  registrant  could 
improve  the  containers,  thus  alleviating 
the  dealer's  or  refiUer's  problems. 

(2)  The  dealer  or  refilfer  may  try  to 
obtain  financial  assistance  from  the 
registrant  to  replace  the  failed  container 
and  lost  product. 

(3)  If  the  container  failure  is 
associated  with  a  pesticide  release,  the 
dealer  or  refiUer  might  want  to  obtain 
guidance  and  financial  compensation  on 
reporting  responsibilities,  spill 
remediation,  and  disposal. 

Despite  these  market  pressures.  EPA 
is  concerned  that  registrants  may  not 
become  aware  of  container  failures 
because  it  is  not  mandatory  for  dealers 
or  refillers  to  report  to  registrants.  EPA 
Considered  other  mechanisms  for  the 


reporting  of  container  failures, 
including  requiring  dealers  and  refillers 
to  report  container  failures  to  the 
registrant.  The  registrant,  of  course,  is 
subject  to  reporting  adverse  effects 
information  under  FIFRA  section 
6(a)(2).  This  option  would  ensure  that 
registrants  receive  reports  of  container 
failures,  thus  increasing  the  potential  for 
reporting  to  EPA.  Another  option 
considered  by  EPA  was  to  require 
dealers  and  refillers  to  report  container 
failures  directly  to  EPA.  This  option 
would  ensure  that  EPA  receives  reports 
of  container  failures  in  a  very  timely 
manner. 

EPA  requests  comments  on  the 
proposed  approach  of  relying  on  market 
forces  and  the  existing  FIFRA  section 
6(a)(2)  mechanisms  to  provide  EPA  with 
container  failure  information  and  on  the 
other  reporting  options.  EPA 
particularly  requests  comments  on  the 
burden  to  the  various  parties  under  each 
of  the  reporting  options. 

Proposed  §  165.102(a)(3)  would 
clarify  that  compliance  with  the 
proposed  part  165  regulations  would 
not  be  an  exemption  from  DOT's 
Hazardous  Material  Regulations  at  49 
CFR  parts  171  through  180.  If  a     . 
pesticide  is  a  DOT  hazardous  material, 
the  pesticide  would  be  required  to  be 
packaged  in  compliance  with  both  DOT 
and  EPA  regulations. 

3.  Container  integrity.  EPA  is 
proposing  in  §  165.102(b)  to  require  that 
all  nonrefiUable  container  design  types 
prevent  leakage  under  conditions  of 
normal  storage,  distribution,  sale,  and 
use.  In  choosing  a  general  performance 
standard,  EPA  recognizes  that  not  every 
possible  storage  or  use  condition  can  be 
ariticipated,  but  that  normal 
environmental  conditions,  the  effects  of 
long  term  storage,  and  container/ 
formulation  interactions  should  be 
considered  by  the  registrant  when 
choosing  packaging  for  a  pesticide 
product. 

The  risk  of  exposure  to  humans, 
animals,  and  the  environment  from 
concentrated  pesticides  is  greatly 
increased  if  the  pesticide  is  not 
completely  and  securely  confined  in  its 
container  during  storage.  Pesticide 
containers  may  lose  their  structural 
integrity  during  mishandling  or  when 
stored  under  various  conditions 
(especially  long-term  storage), 
including:  (1)  Storage  in  extremely  high 
and  low  temperatures,  (2)  storage  of 
bags  and  cardboard  containers  under 
humid  conditions  (damp  basements  and 
regions  of  the  country  that  regularly 
experience  high  humidity),  and  (3) 
storage  of  certain  plastic  containers  in 
direct  sunlight,  resulting  in 
photodegradation  of  the  plastic. 


Incompatibility  between  the  pesticide 
formulation  and  the  construction 
material(s)  may  also  result  in 
degradation  or  failure  of  the  container. 

A  discussion  of  integrity  problems  of 
nonrefiUable  containers  may  be  found 
in  the  Repwrt  to  Congress  (Ref.  65). 

Section  165.102(b)  would  also  require 
that  the  container's  construction 
materials  be  compatible  with  the 
formulation.  Consideration  of  any 
chemical  reactions  that  could  occur 
between  the  container  and  the 
formulation  will  allow  the  registrant  to 
choose  a  container  that  is  made  of 
materials  that  will  not  react  with  the 
formulation. 

Compatibility  is  intended  to  cover  a 
broad  range  of  potential  occurrences. 
EPA  does  not  consider  a  pesticide 
formulation  and  container  to  be 
compatible  if,  for  example,  the 
formulation:  (1)  Is  corrosive  to  the 
container,  (2)  causes  softening, 
premature  aging,  or  embrittlement  of  the 
container,  or  (3)  otherwise  causes  the 
container  to  weaken  or  to  create  the  risk 
of  discharge.  A  container  and 
formulation  are  not  compatible  if  there 
is  a  significant  chemical,  electrolytic,  or 
galvanic  reaction  between  the  two.  Also, 
a  container  and  formulation  are 
incompatible  if  there  is  some  interaction 
between  the  two,  such  as  the  active 
ingredient  permeating  the  container 
wall,  that  would  cause  the  formulation 
to  differ  from  its  composition  as 
described  in  the  statement  required  in 
connection  with  its  registration  under 
FIFIL\  section  3.  EPA  requests 
comments  on  whether  this  description 
of  compatibility  is  adequate  and/or 
vvhetlier  EPA  should  define 
compatibility  in  the  regulations. 

EPA  requests  comments  on  the  ability 
of  registrants  to  comply  with  the 
nonrefiUable  container  integrity 
standard  as  well  as  the  need  for 
additional  or  alternative  requirements, 
such  as  a  drop  test. 

EPA  envisions  tiie  nonrefiUable 
container  integrity  standard  being 
enforced  in  situations  where  significant 
leakage  problems  occur  for  a  given 
container  design  type  and  formulation. 
Existing  enforcement  mechanisms,  such 
as  a  stop  sale,  use,  or  removal  order 
(SSURO),  could  be  used  to  prevent  the 
further  sale  or  distribution  of  that 
container/formulation  combination. 

EPA  is  considering  the  development 
of  a  standard  for  container  failure 
frequency  to  define  what  would  be 
considered  a  violation  and  to  clearly 
establish  a  violation  of  the  proposed 
container  integrity  standard. 
Noncompliance  would  result  if 
containers  of  a  particular  design  type 
failed  at  a  frequency  greater  than  that 
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established  by  EPA.  A  nonrefiUable 
container  that  fails  at  a  rate  exceeding 
the  failure  frequency  could  be  banned 
from  the  distribution  and  sale  of 
pesticide.  EPA  requests  comments  on 
the  establishment  of  a  container  failure 
frequency  and  requests  specific 
suggestions  for  methods  to  determine 
and  to  set  such  a  standard. 

4.  Permanent  markings.  Proposed 
§  165.102(c)  would  require  certain 
information,  specific  to  the  pesticide 
sold  or  distributed  in  the  container,  to 
be  marked  permanently  on  every 
noru^nilabie  container.  Permanent 
marking  includes,  but  is  not  limited  to, 
etching,  embossing,  ink  jetting, 
stamping,  heat  stamping,  mechanically 
attaching  a  plate,  molding,  or  marking 
with  durable  ink.  EPA  intends  that  the 
information  be  visible  and  fixed  on  the 
container  for  the  lifetime  of  the 
container.  This  permanent  marking 
would  be  in  addition  to  the  label  and 
labeling,  unless  the  label  itself  is  a 
permanent  part  of  the  container  material 
(e.g.,  etched,  ink  jetted,  stamped,  or 
molded).  Proposed  §  165.124(b)  of 
subpart  G  would  require  certain 
information  to  be  permanently  marked 
on  refillable  containers.  (See  the 
discussion  in  Unit  V.B.3  of  this 
preamble.)  While  permanent  marking 
means  the  same  thing  for  nonrefiUable 
and  refillable  containers,  EPA 
anticipates  that  the  containers  will  be 
permanently  marked  using  different 
methods.  For  example,  EPA  anticipates 
that  most  nonrefiUable  containers 
would  be  permanently  marked  by  ink 
jetting,  embossing,  or  marking  with 
permanent  ink,  while  refiUables  would 
be  permanently  marked  by  molding  or 
mechanically  attaching  a  plate. 

The  information  proposed  to  be 
permanently  marked  includes  the  EPA 
registration  number  of  the  pesticide 
(§  165.102(c)(1)]  and  the  name,  symbol, 
or  code  of  the  material(s)  from  which 
the  nonrefiUable  container  is 
constructed  [§165.102(c)(2)l. 

a.  EPA  registration  number.  This  will 
allow  for  the  identification  of  the 
pesticide  even  if  the  label  is  missing  or 
illegible,  facilitating  the  safe  disposal  of 
excess  pesticide  and  containers.  When 
the  EPA  registration  number  of  the 
product  cannot  be  confirmed  or 
identified,  the  current  or  previous 
contents  of  the  container  and  its  residue 
are  imknown.  Identification  of  the 
contents  by  an  analytical  chemistry 
laboratory  can  be  costly  and  may  not 
provide  complete  information  (for 
instance,  the  exact  product  may  not  be 
identifiable).  Waste  management 
facilities  and  municipal  collection 
programs  usually  consider  the  cost  of 
identification  to  be  prohibitive,  and  may 


refuse  to  accept  unidentified  pesticide 
products  because  of  potential  liability 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  or  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  Unidentifiable  pesticides 
have  been  rejected  from  pesticide 
collection  programs  in  several  States 
(for  example,  Maine,  Minnesota,  North 
Carolina,  and  Virginia)  (Ref.  70).  Users 
may  keep  unidentifiable  pesticides  and 
containers  in  storage  indefinitely,  or 
may  even  resort  to  open  dumping.  State 
authorities  who  find  quantities  of 
pesticide  containers  with  illegible  or 
missing  labels  in  open  dumps  end  up 
assuming  the  cost  of  identification  if  the 
user  cannot  be  found. 

b.  Material  of  construction.  This  will 
help  recycling  programs  identify 
container  materials  and  encourage  the 
recycling  of  pesticide  containers, 
thereby  facilitating  safe  disposal  of 
containers  and  furthering  EPA's  waste 
minimization  goals.  EPA  is  not 
proposing  a  system  or  code  to  identify 
the  material  of  construction,  because 
there  is  no  one  universally  accepted  or 
mandated  scheme  at  this  time.  The 
construction  material  should  be 
identified  clearly  enough  so  that 
persons  who  are  not  container 
manufacturers  can  determine  the 
material  of  construction.  To  EPA's 
knowledge,  there  are  a  limited  number 
of  materials  currently  used  to  produce 
pesticide  containers.  Therefore,  EPA 
does  not  anticipate  identifying  the 
container  material  in  the  absence  of  a 
specified  code  to  be  problematic. 

Several  independent  organizations 
have  developed  material  identification 
mechanisms.  One  well-known 
organization,  the  Society  of  the  Plastics 
Industry  (SPI),  has  assigned  numbers  to 
certain  groups  of  plastics.  The  numbers 
are  engraved  or  embossed  directly  on 
the  container  to  aid  in  the  quick 
identification  of  the  material.  Certain 
beverage  can  manufacturers  print  the 
name  of  the  material  (steel,  aluminum) 
on  the  container.  EPA  anticipates  that 
most  registrants  will  use  either  the  SPI 
code  or  the  material  name  to  mark 
noru^fillable  containers  with  the 
material  of  construction.  However,  there 
are  existing  packaging  regulations  and 
standards  that  address  identification  of 
the  material  of  construction.  Container 
standards  such  as  the  DOT 
Specifications  56  and  57  for  metal 
portable  tanks  and  the  Midwest 
Agricultural  Chemicals  Association 
(MACA)  voluntary  standards  establish 
conventions  for  identifying  the  material 
of  construction  for  larger,  refillable 
containers,  as  discussed  in  Unit  V.B.3  of 
this  preamble. 


5.  Container  dispensing  capability. 
EPA  believes  that  a  regulation  that 
assures  the  safe  use  of  containers  should 
apply  to  all  aspects  of  normal  use  of  the 
container,  including  the  elimination  of 
splash  and  leakage  during  pouring  of 
the  pesticide  from  the  container,  closing 
or  resealing  the  container,  and  storage 
and  cleaning  of  the  container.  Proposed 
§  165.102(d)  would  require  nonrefiUable 
containers  containing  liquid  pesticides 
to  be  designed  and  constructed  to: 

(1)  Pour  from  the  container  in  a 
continuous,  coherent  stream  (i.e.. 
without  glugging  and/or  splashing) 
[§165.102(d)(l)l. 

(2)  Dispense  without  dripping  or 
leaking  down  the  outside  of  the 
container  at  any  time  during  the 
dispensing  or  after  the  container  has 
been  emptied  [§  165.102(d)(2)]. 

(3)  Once  the  container  has  been 
resealed,  not  allow  any  pesticide  or 
rinsate  to  escape  from  the  container 
during  storage  or  while  the  user  is 
agitating  the  container  during  the  triple 
rinse  residue  removal  procedure 

[§  165.102(d)(3)]. 

The  Report  to  Congress  (Ref.  65) 
concludes  that  certain  container  design 
features  can  result  in  spilling,  splashing, 
glugging,  dripping,  and  leaking  during 
normal  use  activities,  including: 

(1)  Solid  handles  can  promote 
glugging  during  pouring  because  of 
inadequate  air  flow  back  into  the 
container. 

(2)  Handles  on  top  of  the  container 
can  position  the  user's  hand  in  likely 
splash  areas. 

(3)  The  design  and  position  of  the 
opening  can  contribute  to  leakage/ 
drippage  of  the  pesticide  down  the  side 
of  the  container  during  and  after 
dispensing. 

(4)  Once  opened,  the  lid,  cap,  or  other 
closure  mechanism  may  not  securely 
reclose  the  container,  and  may  result  in 
leakage  and  spillage  of  pesticide  during 
storage,  transportation,  and  container 
agitation  during  the  triple  rinse  residue 
removal  procedure. 

EPA  is  not  proposing  specific 
numerical  standards  or  test  methods  to 
verify  these  design  standards.  The 
Report  to  Congress  (Ref.  65)  contains  a 
method  to  demonstrate  glugging  based 
on  a  variation  in  internal  pressure  of  the 
container  and  this  method  could  be 
adapted  for  use  by  registrants.  The 
registrant  could  use  the  data  from  this 
method  or  use  photographic  evidence  to 
demonstrate  dispensing  capability,  as 
well  as  for  other  aspects  of  the  design 
standards. 

6.  Standardized  closures.  The  safe  use 
of  pesticide  containers  extends  to  safe 
dispensing,  and  closed  systems  (also 
known  as  closed  transfer  systems)  allow 
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for  the  safest  possible  transfer  consistent 
with  t>'pical  pesticide  dispensing 
procedures.  Applicator  exposure,  spills, 
leakage,  and  splashing  during  the 
dispensing  of  pesticide  from  the 
container  have  been  shown  to  be 
reduced  when  a  closed  system  is  used. 
To  facilitate  and  encourage  the  use  of 
closed  systems,  EPA  is  proposing  in 
§  165.102(e)(1)  to  require  the 
standardization  of  container  closures  for 
liquid  agricultural  pesticides. 

Pestiade  container  closures  come  in  a 
wide  variety  of  sizes  and  shapes, 
including  pull-off  tabs,  pop-up  funnels, 
and  closures  and  openings  with  or 
without  threading.  The  current 
nonuniformity  among  container 
closures  makes  it  difficult  for  a  user  to 
incorporate  closed  transfer  systems  into 
handling  practices.  Users  may  have  to 
purchase  or  obtain  many  adapter 
devices  to  fit  all  of  the  container  types 
to  the  closed  system(s)  they  own. 
Lacking  a  proper  adapter,  a  user  may  try 
to  secure  the  closed  system  to  the 
container  using  whatever  means  is 
available.  If  this  jury-rigging  fails, 
leaking  and  spilling  may  result. 
Moreover,  closed  systems  are  not 
available  for  many  container  opening 
styles.  The  standardization  of  the 
container  closure  (and  therefore  the 
opening  also)  would  encourage  and 
facilitate  the  use  of  closed  systems  by 
limiting  the  number  of  adapters  and/or 
closed  systems  a  user  would  have  to 
own. 

Closed  s>'stems  are  used 
predominantly  in  the  agricultiu-al  sector, 
although  they  are  growing  in  popularity 
in  the  industrial  and  institutional 
markets.  A  growing  number  of 
registrants  are  requiring  the  use  of 
closed  systems  as  a  means  of  reducing 
applicator  exposure.  Some  States 
(California,  notably)  are  also  requiring 
that  closed  systems  be  used  witn  certain 
pesticides  in  certain  application 
situations.  EPA  is  targeting  agricultural 
pesticides  with  the  standardized  closure 
requirements.  EPA  has  limited 
information  on  the  use  of  closed 
systems  in  other  markets,  such  as 
industrial  and  institutional.  EPA 
requests  information  on  the  use  of 
closed  systems  in  other  pesticide 
sectors,  including  the  typ)es  of  systems, 
costs,  extent  of  use,  and  comments  on 
whether  a  standardized  closure 
requirement  would  facilitate  the  use  of 
closed  systems. 

Section  165.102(e)(1)  proposes  four 
closure  sizes  (two  bungs  and  two  screw 
caps)  whose  design  specifications  have 
been  adapted  from  caps  and  bungs 
commonly  found  in  the  agricultural 
sector  and  from  current  voluntary 
industry  standards  (Ref.  90).  Section 


165.102(e)(1)  also  proposes  that  only 
rigid  containers  with  a  capacity  greater 
than  or  equal  to  3.0  liters  (0.79  gallons) 
would  have  to  conform  to  the  closure 
specifications  due  to  the  constraints  of 
adapting  the  closure  specifications  to 
small  containers.  Also,  smaller 
containers  are  not  used  as  often  in  the 
agricultural  sectors. 

Section  165.102(e)(2)  would  permit  a 
registrant  to  request  and  justify  the  need 
for  an  exemption  from  the  standardized 
closure  requirement.  EPA  recognizes 
that  the  use  of  a  nonstandardized 
closure  with  certain  pesticide 
formulations  may  result  in  a  further 
reduction  of  applicator  exposure,  or 
may  be  required  for  proper  mixing, 
loading,  or  application.  Because  Q'A 
believes  that  most  agricultural 
formulations  can  be  accommodated 
using  the  four  proposed  closures,  EPA 
anticipates  a  limited  number  of 
situations  where  non-standardized, 
closures  might  be  appropriate.  However, 
EPA  would  consider  any  requests  for  a 
waiver  from  the  standardized  closure 
requirement  and  would  carefully 
evaluate  them  with  respect  to  the 
criteria  set  out  in  §  165.119(b). 

The  proposed  requirement  for 
standardized  closures  should  not 
overlap  with  the  Child-Resistant 
Packaging  requirements  for  residential 
use  pesticides  (40  CFR  part  157),  unless 
a' pesticide  product's  labeling  allows 
both  the  use  on  agriculture  sites  and 
residential  use  [as  defined  in 
§  157.21(e)),  and  the  pesticide  is 
packaged  in  a  container  larger  than  0.79 
gallons  (3.0  liters)  but  less  than  5.0 
gallons  (18.9  liters).  EPA  would 
consider  the  registered  use  sites  when 
considering  a  request  from  a  registrant 
to  use  a  non-standardized  closure. 

Section  165.102(e)(3)  proposes  to 
exempt  aerosol  and  pressurized 
containers  from  the  requirement  for 
standardized  closures  because  the 
closures  are  not  appropriate  for  the 
typical  design  used  to  dispense  aerosol 
pesticide  from  containers.  Pesticides 
packaged  in  aerosol  and  pressurized 
containers  are  considered  to  be  those 
products  that  are  sold  under  presstire 
where  the  pesticide  cannot  be  poured  or 
dispensed  from  the  container  as  a 
liquid,  the  container  is  not  designed  to 
allow  the  opening  of  the  container  for 
dispensing  as  a  liquid,  and  where  the 
containers  are  designed  to  contain 
pressurized  materials. 

7.  Residue  removal —  a.  The  residue 
removal  problem.  FIFRA  section 
19(e)(l)(B)(i)  requires  EPA  to 
promulgate  regulations  that  ensure,  to 
the  fullest  extent  practicable,  that  the 
design  of  pesticide  containers 
accommodates  procedures  used  for  the 


removal  of  pesticides  from  the 
containers  and  the  rinsing  of  the 
containers.  In  addition,  FIFRA  section 
19(f)(l)(B)(i)  states  that  the  regulation 
may  specify  pesticide  residue  removal 
standards  providing  for,  at  a  minimum, 
triple  rinsing  or  the  equivalent  degree  of 
pesticide  removal.  EPA  believps  it  is  the 
intent  of  Congress  to  ensure  that 
pesticide  containers  are  capable  of  being 
cleaned  at  least  to  a  level  that  is 
equivalent  to  triple  rinsing.  In  order  to 
fulfill  this  intent,  EPA  is  proposing  to 
set  a  residue  removal  f)erformance 
standard  that  certain  pesticide  products 
would  be  required  to  meet.  The 
performance  standard  would  act  as  a 
benchmark  for  residue  removal  by 
specifying  the  maximum  quantity  of 
pesticide  active  ingredient  that  can  be 
found  in  rinsate  after  a  specified  residue 
removal  procedure  is  used.  EPA  would 
require  that  a  specified  level  of  pesticide 
residue  removal  be  achieved  in  the 
laboratory  before  a  registrant  may 
distribute  or  sell  a  pesticide  product  in 
a  nonrefillable  container.  This 
performance  standard  would  be 
applicable  to  all  registered  products 
within  certain  categories  of  container 
and  formulation  combinations. 

EPA  believes  that  if  pesticide 
containers  are  capable  of  being  cleaned 
to  a  high  level,  users  will  be  able  to 
achieve  a  higher  degree  of  container 
cleanliness  prior  to  disposal  or 
recycling.  EPA  believes  human  and 
environmental  exposure  and  risks  are 
posed  by  pesticide  that  is  readily 
available  in  the  container,  specifically, 
the  p)esticide  that  can  escape  from  an 
empty  container  during  storage  and 
transportation  to  a  disposal  facility. 
Pesticide  container  recycling  programs 
and  municipal  waste  facilities  report  the 
frequent  rejection  of  certain  pesticide 
formulation  and  container  combinations 
because  of  unacceptable  pesticide 
residues  (Refs.  16,  23,  24,  29.  37,  49  and 
65).  EPA  is  proposing  a  performance 
standard  that  affords  a  practicable  level 
of  residue  removal  that  is  achievable  for 
the  majority  of  pesticide  products,  while 
targeting  those  pesticide/container 
combinations  that  have  difficulty  in 
achieving  an  acceptable  level  of  residue 
removal,  such  as  those  frequently 
rejected  from  recycling  programs. 

EPA  believes  that  proper  residue 
removal  will  encourage  recycling  and 
reduce  human  and  environmental 
exposures  to  pesticide  residues  from 
empty,  unrinsed  containers.  Residues 
from  containers  can  contaminate  soil, 
surface  water,  and  groundwater,  posing 
a  risk  to  wildlife,  sensitive  habitats,  and 
human  health  (examples:  drinking  water 
and  exposure  to  empty  containers  by 
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trash  handlers  and  children)  (Refs.  20 
and  65). 

The  Report  to  Congress  and  other 
sources  conclude  that  residue  removal 
efficiency  is  a  function  of  the 
combination  of,  and  interaction 
between,  the  container  variable(s)  and 
the  formulation  variable(s)  (Refs.  10, 11, 
29  and  65).  A  performance  standard 
approach  would  not  seek  to  achieve 
residue  removal  efficiency  through  the 
prohibition  of  certain  container  types  or 
formulation  characteristics  that  do  not 
facilitate  residue  removal,  nor  would  it 
require  the  use  of  a  limited  set  of 
container  types  that  have  been  showTi  to 
not  retain  residues;  rather,  a 
performance  standard  would  consider 
the  residue  removal  efficiency  of  the 
container  and  formulation  in 
combination. 

EPA  believes  the  establishment  of  a 
laboratory  performance  standard  is  the 
most  desirable  strategy,  as  it  provides 
registrants  the  greatest  amount  of 
flexibility  to  achieve  the  standard.  A 
registrant  could  modify  or  change  the 
variables  of  container  design  and/or 
formulation  characteristics  as  the 
registrant  so  chooses,  as  long  as  the 
performance  standard  is  met. 

By  setting  a  laboratory  performance 
standard,  EPA  is  laying  the  groundwork 
for  effective  residue  removal  at  the  user 
level.  When  effective  residue  removal  is 
fostered  by  container  designs  and 
formulations  in  conjunction  with  proper 
container  cleaning  procedures,  EPA 
believes  that  containers  will  be  more 
readily  accepted  by  pesticide  container 
recycling  and  collection  programs,  and 
by  municipal  solid  waste  facilities. 

EPA  believes  that  promulgation  of 
this  proposed  laboratory  performance 
standard  will: 

(1)  Encourage  the  use  of  containers 
with  design  features  that  facilitate 
residue  removal. 

(2)  Encourage  the  use  of  formulations 
that  facilitate  residue  removal. 

(3)  Help  to  assure  those  involved  with 
the  disposition  of  the  pesticide 
containers  (i.e.,  fanners,  landfill 
operators,  recyclers,  etc.)  that  the 
containers  can  be  cleaned  adequately. 

(4)  Discourage  or  eliminate  those 
container/formulation  combinations 
that  are  known  to  cause  problems. 

b.  Rigid/dilutable  category  targeted 
for  proposed  performance  standard.  At 
this  time,  EPA  is  proposing  to  establish 
a  residue  removal  performance  standard 


and  laboratory  residue  removal  testing 
procedures  for  one  type  of  container/ 
formulation  combination.  That 
container/formulation  combination 
includes  rigid  containers  with 
pesticides  that  are  required  or  allowed 
by  the  label  or  labeling  to  be  diluted 
prior  to  application  (referred  to  as 
"rigid/dilutable").  By  "rigid 
containers,"  EPA  means  containers  that 
have  definite  retained  shape  and  form 
and  that  are  self-supporting.  EPA  is  not 
aware  of  any  regulatory  definitions  of 
rigid  in  DOT  regulations  or  in  U.N. 
packaging  standards.  For  the  purposes 
of  subpart  F,  rigid  containers  would 
include  containers  constructed  of  metal, 
molded  polyethylene,  glass,  and 
paperboard  (cardboard).  Rigid 
containers  would  also  include  bag-in-a- 
box  containers,  because  the  box  is  an 
integral  part  of  the  package  and  bears 
the  label,  and  the  bag  or  bladder  is 
considered  a  liner.  The  bag/bladder 
liner  can  and  should  be  rinsed  prior  to 
disposal.  Water-soluble  packages, 
containing  dilutable  pesticide,  that  are 
sold  in  cardboard  tubes,  boxes,  or  other 
packaging  types  would  not  be 
considered  rigid  containers  for  the 
purposes  of  these  regulations.  The 
water-soluble  film  is  not  a  liner  and 
cannot  be  rinsed  because  it  dissolves  to 
become  part  of  the  spray  mix.  Removal 
of  pesticide  residues  should  not  be 
necessary  for  the  outer  packaging 
because  the  pesticide  is  contained 
within  tlie  water  soluble  packages.  EPA 
requests  comments  on  the  proposed 
description  of  "rigid  container." 

c.  Future  inclusion  of  other  categories. 
EPA  ultimately  intends  to  set 
performance  standards  for  other 
container/formulation  categories.  The 
categories  may  include  non-rigid 
containers  with  dilutable  and  non- 
dilutable  pesticide,  rigid  containers 
with  non-dilutable  pesticide,  and 
aerosols.  Standards  would  be  based  on 
what  is  practicable  for  the  specific  type 
of  container  and  what  residue  removal 
procedure  is  appropriate  for  the 
container/formulation  combination. 
Data  on  residue  levels  for  these 
categories  are  being  investigated.  For 
example,  EPA  and  the  Paper  Shipping 
Sack  Manufacturers  Association 
(PSSMA)  conducted  a  study  of  the 
residue  in  paper  bags  (Ref.  61). 

d.  Rigid/dilutable  perfonnance 
standard.  EPA  is  proposing  in 

§  165.104(b)  to  establish  a  residue 


removal  perfoimance  standard  that 
represents  a  practicable  level  of  residue 
removal  for  the  majority  of  container/ 
formulation  combinations  currently  in 
use,  based  on  data  available  to  EPA.  To 
achieve  this  goal,  the  proposal  would 
establish  a  standard  through  the 
utilization  of  a  standardized  triple  rinse 
procedure,  and  would  require  that  a 
minimum  of  99.9999  percent  removal  of 
pesticide  active  ingredient  be  achieved, 
expressed  in  terms  of  reduction  of 
concentration  of  the  pesticide  in  the 
residue.  In  setting  the  standard,  EPA 
evaluated  the  residue  data  produced 
using  a  standardized  triple  rinse 
methodology.  The  data  analysis 
indicates  that  a  99.9999  percent  removal- 
standard  is  practicable  for  the  majority 
(approximately  70  percent)  of  rigid/ 
dilutable  products  tested.  The  Report  to 
Congress  (Ref.  65)  examines  the 
container  and  formulation 
characteristics  that  may  have  resuhed  in 
inefficient  removal  of  residues  for  these 
products. 

EPA  is  proposing  that  registrants  be 
responsible  for  assuring  that  each  rigid 
nonrefillable  container  design  type  and 
dilutable  pesticide  formulation 
combination  meets  the  99.9999  percent 
residue  removal  performance  standard 
before  the  sale  or  distribution  of  the 
pesticide  product  would  be  permitted. 

EPA  has  gathered  a  number  of  studies 
of  the  efficiency  of  triple  and/or 
pressure  rinsing.  These  studies  used  a 
variety  of  protocols  and  rinsing 
procedures,  making  it  difficult  to 
compare  their  results.  These  documents 
are  included  in  the  docket  as 
background  information  (Refs.  1.  3, 14, 
25,30,31,39,51,59). 

Several  different  dilutable 
formulation  types  in  rigid  containers 
with  capacities  ranging  from  1  pint  to  5 
gallons  were  tested  according  to  a 
procedure  developed  by  EPA.  The  data 
are  summarized  in  the  following  Tables 
1  and  2  below.  In  Table  1,  70  percent 
of  the  agricultural  pesticide  products 
tested  met  the  standard  of  99.9999 
percent  removal,  while  86  percent 
achieved  99.999  percent  removal.  EP.^ 
believes  that  the  container/formulation 
types  tested  and  presented  in  Table  1 
(including  plastic  and  metal  containers 
ranging  from  1  pint  to  5  gallons)  are 
representative  of  pesticide  products  for 
the  agricultural  industry. 


Table  1.—  Laboratory  Standard  -  Agricultural  Products  Data  Summary.' 


FormulatJoo  type 

Total  Num- 
bers 

Number  Meeting 
6-9's3 

Percent  Meeting 
6-9's 

Number  Meeting 
5-9's* 

Percent  Meebng 
5-9s 

Dry  flowable 

1 

1 

100 

1 

100 
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Table  1.—  Laboratory  Standard  -  Agricultural  Products  Data  Summary.^— Continued 


Formulation  type 


Total  Num- 
bers 


Number  Meeting 
&-9's3 


Percent  Meeting 
6-9s 


Number  Meeting 


Percent  Meeting 
5-9's 


Emulslfiable  concentrate 

Aqueous  solution 

FtowaWe  liquid 

Encapsulated 


Total 


20 
3 

15 
4 


15 
2 
10 
2 


75 
67 
67 
50 


18 
3 
12 
3 


90 
100 
80 
75 


43 


30 


70 


37 


86 


1  This  summary  is  based  on  data  generated  in  1990  by  an  EPA  contractor  and  ttie  National  Agricultural  Chemicals  Association  (NACA).  The 
data  are  in  the  Reoort  to  Congress  (Ref.  65).  The  procedure  followed  was  a  well-defined,  thorough,  laboratory  tripte  nnse. 

2  The  total  number  of  different  container/formulation  combinations  for  a  given  formulation  type. 

3  The  number  of  different  container/formulation  combinations  that  would  meet  a  standard  of  99  9999  percent  residue  removal  (6-9'is).  Note: 
container/formulation  combinations  that  were  tested  in  triplicate  were  considered  to  meet  the  standard  only  if  all  three  data  points  met  the  standi 
ard. 

<The  number  of  different  container/formulation  combinations  that  would  meet  a  standard  of  99.999  percent  residue  removal  (5-9's).  Note:  con- 
tainer/formulation combinations  that  were  tested  in  triplicate  were  considered  to  meet  the  standard  only  if  all  three  data  points  met  the  standard. 


In  Table  2  below.  59  percent  of  the 
containers  representative  of  the 
industrial,  institutional  and  residential 
markets  that  were  tested  met  the 
standard  of  99.9999  percent  removal, 
while  89  percent  achieved  99.999 
percent  removal.  EPA  believes  the 
container  types  tested  (plastic  and  metal 
containers  ranging  from  1  pint  to  5 
gallons)  are  representative  of  these 
industries. 


EPA  has  received  residue  removal 
data  from  the  Chemical  Specialties 
Manufacturers  Association  (CSMA)  on 
containers  and  formulations  that  CSMA 
claims  are  representative  of  household 
and  institutional  products  (Ref.  77). 
This  information  indicated  that  2  of  the 
12  container/formulation  combinations 
tested  would  meet  a  standard  of  99.9999 
percent  removal.  These  preliminary 
results  do  not  appear  to  be  consistent 


with  the  data  in  Table  2.  EPA  requests 
comments,  including  additional  data,  on 
whether  household  and  institutional 
pesticide  container/formulation 
combinations  have  different 
characteristics  than  agricultural 
pesticide  containers/formulations  or 
whether  there  are  specific  reasons  for 
the  difference  in  percentages  meeting  a 
standard  of  99.9999  percent  such  as  a 
smaller  sample  size  in  the  CSMA 
testing.  Table  2  reads  as  follows: 


Table  2.—  Laboratory  Standard  -  Industrial,  Institutional,  and  Household  Products  Data  Summaryi 


Total  Num- 
bers 

Number  Meeting 
6-9S3 

Percent  Meeting 
6-9's 

Number  Meeting 
5-9's« 

Percent  Meeting 
5-9'S 

Formulation  type 
EmulsifiaWe  concentrate 

9 
9 

9 

8 

1 

7 

89 
11 
78 

9 
6 
9 

100 
67 
100 

Flowat)le  liquid 

Encapsulated  

Total 

27 

16 

59 

24 

89 

Container  size 
1  gallon 
Less  ttnan  1  gal 

9 

18 

5 

11 

56 

61 

8 

16 

89 

89 

Total 

27 

16 

59 

24 

89 

'This  is  based  on  data  generated  in  1991  by  an  EPA  contractor.  The  procedures  followed  was  a  well-defined,  ttiorough,  latX)ratory  triple  rinse. 

2  The  total  number  of  different  container/formulation  combinations  for  a  given  formulation  type  or  container  size  range. 

3  The  number  of  different  container/formulation  combinations  that  would  meet  a  standard  of  99.9999  percent  residue  removal  (6-9's)  Note- 
container/formulation  combinations  that  were  tested  in  triplicate  were  considered  to  meet  the  standard  only  if  all  three  data  points  met  the  standi 
ard. 

*  The  numt)er  of  different  container/formulation  combinations  that  would  meet  a  standard  of  99.999  percent  residue  removal  (5-9's).  Note-  corv 
tainer/formulation  combinations  that  were  tested  in  tnplicate  were  considered  to  meet  the  standard  only  if  all  tnree  data  points  met  the  standard. 


EPA  believes  that  the  most  straight 
forward  method  of  measuring  the 
amount  of  accessible  pesticide  is  to 
perform  the  test  on  a  container  that  has 
been  properly  cleaned  using  a 
standardized  triple  rinse  procedure. 
After  completion  of  a  triple  rinsing 
procedure,  an  additional  rinse  of  the 
container  (i.e.,  a  fourth  rin.se)  would  be 
performed  and  the  concentration  of 
pesticide  active  ingredient  in  the  fourth 
rinse  would  be  determined. 


The  rigid/dilutable  performance 
standard  being  proposed  would  require 
that,  at  a  minimum,  a  99.9999  percent 
reduction  of  active  ingredient 
concentration  in  the  fourth  rinse  must 
be  achieved.  A  99.9999  percent  removal 
of  pesticide  from  the  container  is 
achieved  if  the  concentration  of  active 
ingredient  in  the  fourth  rinse  is  less 
than  or  equal  to  0.0001  percent  of  the 
pesticides'  original  active  ingredient 
concentration.  Based  on  data  available 


to  EPA,  this  percent  removal  standard 
represents  a  practicable  level  of  residue 
removal  for  the  majority  of  rigid/ 
dilutable  containers  currently  in  use. 
EPA  believes  that  this  standard  is 
preferable  to  a  lower  standard  (e.g., 
99.999  percent  removal)  because  it 
would  provide  for  a  reasonable  degree 
of  improvement  in  the  level  of  residue 
removal  achievable  by  the  currently 
most  inefficient  container/  formulation 
combinations. 
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The  purpose  of  measuring  the 
concentration  of  pesticide  in  the  fourth 
rinse  is  to  measure  the  pesticide  that  is 
readily  accessible  after  a  triple  rinse. 
This  procedure  does  not  measure  the 
total  amount  of  pesticide  left  in  the 
container  after  a  triple  rinse,  because  it 
does  not  include  the  total  amount  of 
pesticide  that  remains  trapped  in  the 
container.  Small  amounts  of  pesticide 
can  be  adsorbed  on  and/or  absorbed  into 
the  container  (Ref.  65). 

In  order  to  measure  conformance  to 
the  residue  removal  performance 
standard,  §  165.104(b)(1)  proposes  that 
the  rigid/dilutable  residue  removal 
methodology  set  out  in  §  165.106  must 
be  followed.  The  residue  removal  test 
methodology  is  a  triple  rinse  procedure 
with  an  additional  rinse  (fourth  rinse) 
that  is  conducted  under  strictly 
controlled  laboratory  conditions.  EPA 
developed  the  methodology  through  the 
testing  of  representative  rigid/dilutable 
products.  Some  of  the  test  parameters, 
such  as  the  drain  and  shake  times  and 
the  quantity  of  water  used,  were  based 
on  triple  rinse  procedures  common  in 
many  current  State  regulatory 
definitions  of  triple  rinsing.  Section 
165.104(b)(2)  proposes  that  the  testing 
would  have  to  be  conducted  in 
accordance  with  the  Good  Laboratory 
Practice  Standards  (GLP)  at  40  CFR  part 
160. 

EPA  developed  the  testing  and 
analysis  methodologies  to  provide 
standardized,  uniform,  and  controlled 
testing  of  compliance.  In  the  testing  and 
analysis  methodologies,  EPA  has  set  out 
the  specific  testing  elements  and 
standards  (such  as  water  temperature) 
that  EPA  believes  are  critical  to  the 
accurate  determination  of  residue 
quantities.  EPA  plans  to  issue 
"Nonrefillable  Container  Residue 
Removal  Methodologies:  Rigid 
Containers  and  Dilutable  Pesticide"  in 
EPA's  Pesticide  Assessment  Guidelines, 
which  will  give  more  detailed 
information  on  the  methodologies  (such 
as  the  rtH,ommended  orientation  of  the 
container  during  the  shaking  and  the 
draining  periods). 

As  part  of  the  general  testing 
methodology,  EPA  would  impose  a 
statistical  performance  standard  to 
ensure  that  a  specified  percentage  of 
containers  meet  the  residue  removal 
performance  standard  with  a 
predetermined  level  of  confidence.  A 
minimum  testing  of  19  different 
containers  would  be  required  to  ensure 
with  reasonable  confidence  that  the 
container/formulation  combination 
meets  residue  removal  performance 
standard.  This  approach  employs  an 
adaptation  of  a  statistical  model  used  in 


setting  "Tolerance  Limits"  for 
performance  criteria  (Ref.  8). 

For  pesticide  formulations  with  more 
than  one  active  ingredient,  the  registrant 
would  have  to  calculate  the  percent 
removal  for  each  active  ingredient,  and 
each  active  ingredient  must  meet  the 
residue  removal  standard. 

EPA  is  aware  that  several  different 
nonrefillable  container  design  types,  as 
defined  in  proposed  §  165.3,  may  be 
used  with  one  registered  pesticide 
product  (EPA  registration  number).  The 
regulations  would  require  compliance 
with  the  residue  removal  standard  by 
each  nonrefillable  container  design  type 
that  is  used  with  each  registered 
pesticide  product.  Separate  tests  must 
be  completed  for  each  nonrefillable 
container  design  type  and  registered 
pesticide  product  combination.  EPA 
requests  comment  on  the  proposed 
requirement  that  all  rigid  nonrefillable 
design  types  used  for  each  registered 
pesticide  product  must  meet  the  residue 
removal  standard. 

EPA  requests  comments  on  the 
reasonableness  of  the  residue  removal 
performance  standard  as  applied  to  all 
dilutable  pesticide  packaged  in  rigid 
containers,  including  types  of 
containers  or  pesticides  for  which  a 
different  standard  may  be  appropriate, 
and  on  alternatives  to  the  proposed 
standard. 

EPA  believes  that  a  large  percentage 
of  products  can  meet  the  residue 
removal  standard,  and  those  that  do  not 
initially  meet  this  standard  may  require 
only  a  modification  of  container  design 
in  order  to  comply.  Larger 
nonrefillables,  such  as  drums,  may  have 
difficulty  meeting  the  residue  removal 
standard. 

EPA  considered  requiring  testing  at 
specified  intervals  during  production  to 
ensure  continued  compliance  with  the 
residue  removal  performance  standard, 
but  elected  not  to  propose  such  a 
requirement  because  it  did  not  seem 
necessary.  While  the  regiilations  would 
not  prohibit  production  tcfiting,  fhe 
registrant  would  be  responsih!'>  for  all  of 
his  product  meeting  the  residue  removal 
performance  standards. 

EPA  recognizes  that  registered 
pesticide  products  containing  small 
quantities  of  active  ingredient  may 
encounter  difficuhies  in  documenting  a 
99.9999  percent  reduction  of  active 
ingredient  concentration.  Although 
current  laboratory  equipment  can  detect 
very  small  concentrations  of  chemicals, 
there  are  detection  limitations.  When  a 
residue  removal  procedure  is  performed 
on  a  pesticide  product  that  contains  a 
small  initial  concentration  of  active 
ingredient,  the  active  ingredient 
concentration  in  the  rinsate  could  fall 


below  the  detection  capability  of  typical 
laboratory  equipment. 

EPA  considered  establishing  different 
criteria  for  those  pesticide  products 
where  the  detection  of  active  ingrediiint 
concentration  in  the  fourth  rinse  (as  -^et 
out  in  the  proposed  methodology') 
would  excised  currently  available 
detection  limits.  One  approach 
considered  was  to  presume  that 
products  with  active  ingredients  that  are 
undetectable  after  the  fourth  rinse  using 
approved  analytic  techniques  meet  the 
99.9999  percent  removal  standard. 
Another  approach  that  was  considered 
was  to  exempt  all  products  that  contain 
active  ingredient  less  than  a  certain 
concentration. 

EPA  did  not  propose  these 
approaches  because  of  insufficient 
information  about  how  concentration  of 
undetectable  amounts  of  the  active 
ingredient  relates  to  residue  risk  and 
due  to  concerns  that  other  chemical 
components  of  a  product's  formulation 
may  hinder  active  ingredient  removal  to 
such  an  extent  that  it  can  be  determined 
that  the  product  does  not  meet  the 
proposed  99.9999  percent  removal 
standard.  EPA  requests  comments  on 
the  exemption  of  products  with  low 
initial  active  ingredient  concentrations 
or  the  establishment  of  alternative 
residue  removal  standards  for  products 
with  low  initial  active  ingredient 
concentrations  (other  than  the  proposed 
99.9999  percent  residue  removal 
standard).  EPA  also  solicits  comments 
on  how  to  address  setting  detection 
limits  for  these  products. 

EPA  considered,  but  decided  not  to 
propose,  an  exemption  from  the  residue 
removal  standard  for  household  use 
(residential  use)  pesticide  products. 
FIFRA  section  19(0(1)(C)  states:  "The 
Administrator  may,  at  the  discretion  of 
the  Administrator,  exempt  products 
intended  solely  for  household  use  from 
the  requirements  of  this  section." 
However,  EPA  is  proposing  to  require 
rigid/  dilutable  household  use 
pesticides  to  comply  with  the  residue 
removal  standard  because  many  of  these 
products  are  the  same  formulation, 
contain  the  same  active  ingredient 
concentration,  and  are  sold  in  the  same 
package  size  as  pesticide  products  used 
in  agricultural,  industrial,  institutional, 
and  other  commercial  markets. 
Additionally,  even  if  a  product  is 
packaged  or  formulated  differently  for 
household  use  than  for  other  uses,  it 
may  still  pose  residue  removal 
concerns.  EPA  believes  it  may  not  l)e 
reasonable  to  exempt  products  from  the 
proposed  residue  removal  standard  just 
because  they  are  purchased  by 
household  users  when  they  may  pose 
residue  a;mova!  concerns  the  same  as. 
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or  similar  to.  non-household  use 
products. 

EPA  recognizes  that  there  are 
instances  where  the  risks  of  human  and 
environmental  exposure  from  pesticide 
residues  remaining  in  containers  may  be 
reduced  because  of  a  household  or  other 
pesticide  product's  low  active 
ingredient  concentration  and  low 
toxicity.  EPA  requests  comments  on  the 
inclusion  of  all  household  use 
pesticides  in  the  residue  removal 
requirement,  including  alternative 
residue  removal  standards  for  low  active 
ingredient  concentration  and  low 
toxicity  household  use  products,  as  well 
as  how  to  regulate  products  sold  to 
commercial  and  household  users  with 
essentially  the  same  net  content.  EPA 
also  solicits  comment  on  how 
"household  use"  would  be  defined  for 
purposes  of  exempting  them.  In 
addition,  many  household  use  products 
have  dual  uses  in  that  they  can  be 
diluted  or  used  at  full  strength.  EPA 
solicits  comments  on  whether  such 
products  should  be  considered  dilutable 
for  the  purposes  of  the  rule. 

EPA  is  proposing  to  allow  a  waiver  of 
the  residue  removal  requirement  under 
certain  circumstances.  A  registrant 
could  submit  a  request  to  EPA  to  have 
the  residue  removal  requirement  waived 
for  a  pesticide  product  packaged  in 
nonrefiUable  containers.  The  waiver 
proposed  in  §  165.104(c)  is  a  general 
standard  to  accommodate  the 
circumstances  under  which  EPA  would 
grant  a  waiver  from  the  residue  removal 
standard.  EPA  is  considering  several 
criteria  on  which  to  base  the  evaluation 
of  a  waiver  request,  such  as  whether  a 
registrant  can  show  that  a  waiver  is 
necessary  for  reasons  of  practicality  or 
feasibility  or  if  a  registrant  can  show 
that  the  f)esticide  residues  in  the 
container  would  not  present  an 
unreasonable  risk  to  humans  or  the 
environment.  EPA  requests  comments 
on  criteria  that  would  be  appropriate  to 
use  to  evaluate  waiver  requests.  Because 
EPA's  intent  in  establishing  a  residue 
removal  standard  is  to  reduce  human 
and  environmental  risk  from  pesticide 
residues,  as  well  as  facilitate  the  reuse 
and  disposal  of  pesticide  containers, 
EPA  believes  that  a  waiver  based  on  no 
unreasonable  risk  to  humans  or  the 
environment  would  be  appropriate. 

EPA  requests  comments  on  the 
following  examples  of  circumstances  in 
which  a  waiver  could  be  granted: 

(1)  The  registrant  can  use  validated 
modelling  techniques  based  on  the 
concentration  of  active  ingredients  to 
show  that  residue  levels  after  triple 
rinsing  would  result  in  very  low  or 
undetectable  residue  levels. 


(2)  The  registrant  can  show  that  even 
before  triple  rinsing  the  active 
ingredient  in  question  is  low  in  toxicity 
and  ispresent  in  low  concentrations. 

(3)  Tne  registrant  performs  the 
required  triple  rinse  tests  and  the 
resulting  residues  are  undetectable  with 
the  use  of  approved  analytic  techniques. 

(4)  The  registrant  has  established  a 
returnable  container  program  that 
collects  from  users  all  empty  containers 
of  the  noncomplying  product.  Before 
granting  a  waiver,  EPA  would  encourage 
the  registrant  to  switch  to  smaller 
nonrefiUable  containers  or  refillable 
containers,  as  described  in  subpart  C  of 
this  proposal.  EPA  also  requests 
comment  on  whether  there  are  other 
circumstances  in  which  a  waiver  from 
the  residue  removal  requirement  should 
be  granted. 

e.  Other  options  considered.  EPA 
considered  several  other  possible 
options  for  addressing  pesticide  residue 
removal  before  finally  electing  to 
propose  a  laboratory  performance 
standard.  Those  options  included:  (1) 
Prohibiting  certain  container  design 
features  or  formulation  characteristics 
that  have  been  proven  to  exhibit 
■unacceptable  cleaning  efficiencies,  (2) 
requiring  certain  container  designs  that 
have  been  proven  to  exhibit  acceptable 
cleaning  efficiencies,  and  (3)  developing 
residue  removal  standards  according  to 
EPA's  established  pesticide  toxicity 
categories.  EPA  requests  comments  on 
these  options  and  on  other  alternatives 
that  would  achieve  the  goals  set  out  in 
this  proposal. 

EPA  does  not  propose  to  regulate 
technical  design  characteristics  of 
containers  or  formulation 
characteristics,  as  would  be  required  in 
options  1  and  2,  for  the  following 
reasons:  (1)  Not  all  variables  of  residue 
removal  would  be  addressed,  (2) 
technology  advances  rapidly,  rendering 
some  design  features  obsolete  and 
introducing  others,  (3)  flexibility  to  the 
regulated  community  is  reduced,  (4) 
EPA  does  not  have  sufficient  data 
supporting  benefits  or  advantages/ 
disadvantages  of  one  design  feature  over 
another,  and  (5)  some  features  offer 
benefits  in  other  areas  that  affect  their 
disadvantages  for  residue  removal  (for 
example,  while  hollow  handles  on 
plastic  jugs  tend  to  retain  pesticide,  they 
also  facilitate  pouring  without  glugging). 

EPA  elected  not  to  develop  residue 
removal  standards  according  to  EPA's 
existing  categorization  of  pesticide 
toxicity  |§  156.10(h)(1)]  because  the 
toxicity  categories  are  primarily  based 
on  the  risks  of  pesticide  exposure  to 
humans.  EPA's  intent  in  establishing  a 
residue  removal  standard  is  to  reduce 
environmental,  as  well  as  human 


exposure  to  residues  remaining  in 
pesticide  containers,  and  the  toxicity 
categories  do  not  factor  in 
environmental  risks.  EPA  requests 
comments  and  suggestions  on  a  strategy 
that  could  be  used  to  develop  residue 
removal  standard(s)  based  on  pesticide 
toxicity. 

f.  User  conformance  in  the  field  to  the 
laboratory  performance  standard  is  not 
required.  EPA  emphasizes  that  the 
laboratory  residue  removal  performance 
standard  of  99.9999  percent  removal  is 
not  an  enforcement  standard  that  would 
be  used  in  the  field  to  check  on  user 
compliance  with  container  cleaning 
instructions  set  out  on  the  label.  The 
proposed  performance  standard  would 
apply  only  to  registrants.  Users  would 
be  required  to  follow  the  residue 
removal  procedure(s)  specified  on  the 
label,  as  discussed  in  the  proposed 
amendments  to  40  CFR  part  156.  EPA 
believes  the  proposed  performance 
standard  should  ultimately  help  users 
clean  containers  because  certain 
container  design  and  formulation 
variables  affecting  residue  removal 
efficiency  will  be  eliminated.  By 
designing  container/formulation 
combinations  that  rinse  clean  to  at  least 
a  certain  minimum  level,  registrants 
will  increase  the  likelihood  of  effective 
residue  removal  in  the  field,  even  if 
conditions  in  the  field  vary  from 
controlled  laboratory  conditions. 

EPA  intends  to  investigate  the 
establishment  of  field  residue  removal 
enforcement  standard(s)  to  measure  user 
compliance  with  the  residue  removal 
label  instructions.  Options  that  may  be 
appropriate  methods  of  establishing  a 
field  standard  include: 

(1)  Adopting  the  residue  removal 
laboratory  performance  standard  that 
EPA  is  proposing  to  establish  for  each 
container/  formulation  combination 
(99.9999  percent  removal  for  rigid/ 
dilutables).  One  issue  with  this  option 
is  the  possible  difficulty  users  would 
have  in  meeting  the  standard  in  the 
field.  The  laboratory  testing  would  be 
performed  under  strictly  controlled 
conditions,  whereas  field  conditions  are 
highly  variable  and  in  many  cases  are 
out  of  the  control  of  the  user  (e.g.,  water 
temperature,  pH,  salinity,  etc.  may  effect 
the  solubility  of  certain  formulations  in 
water). 

(2)  Setting  a  performance  standard 
less  than  the  laboratory  standard.  One 
issue  with  this  option  is  that  it  might 
not  be  a  reasonable  measure  of  user 
compliance  because  EPA  does  not  have 
sufficient  information  or  data  to 
determine  whether  this  standard  is 
achievable  under  a  wide  variety  of  field 
conditions. 
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(3)  Requiring  registrants  to  set  the 
field  standard  for  their  pesticide 
products  and  submit  the  data  used  to 
support  the  standard.  One  issue  with 
this  option  is  the  determination  of  the 
methods  and  tests  that  registrants  would 
be  required  to  submit.  Registrants  may 
be  unwilling  to  set  a  stringent  field 
standard  because  of  potential  liability 
for  user  compliance. 

EPA  believes  it  may  be  appropriate  to 
defer  the  establishment  of  a  field 
enforcement  standard  until  more 
information  about  the  benefits  and 
advantages/disadvantages  of  such  a 
standard  are  identified.  EPA  requests 
comments  on  whether  to  establish  field 
enforcement  standard(s). 

8.  Certification  requirements.  Section 
165.111  proposes  to  require  that  all 
registrants  who  package  pesticide  in 
noruefiUable  containers  submit  a 
certification  stating  that  the  container 
design  and  residue  removal  standards  of 
proposed  §  §  165.102  and  165.104  have 
been  met.  A  certification  would  be 
required  for  each  registered  pesticide 
product  (i.e.,  each  O'A  registration 
number),  and  the  stated  compliance 
must  be  true  for  each  container  design 
type  that  is  used  with  the  registered 
pesticide  product. 

Section  165.111(b)  proposes  that  a 
certification  be  submitted  for  all 
currently  registered  pesticide  products, 
as  well  as  new  pesticide  products. 
Section  165.111(c)  specifies  that  the 
contents  of  the  certification  must 
include  basic  information  about  the 
registrant  and  a  statement  that  the 
registrant  is  in  compliance  with  the 
appropriate  sections  of  subpart  F. 

The  certification  would  be  based  on 
tests  and  documentation.  The 
information  provided  in  the  certification 
will  identify  the  pesticide  product  and 
allow  EPA  to  check  compliance  with  the 
requirements  of  §  §  165.102  and 
165.104.  Under  the  proposed  §  165.114. 
EPA  may  perform  inspections,  and/or 
require  submission,  of  the  data  or 
records  required  to  be  maintained  in 
§165.114.  For  example,  if  EPA  knows 
that  a  particular  container/formulation 
combination  has  difficulty  achieving  the 
residue  removal  standard,  then 
registrants  who  submit  applications  for 
registration  of  a  pesticide  product  with 
this  container/formulation  may  be 
required  to  submit  the  data  they  are 
using  to  support  the  certification. 

9.  Recordkeeping  and  inspections. 
Section  165.114  proposes  to  require  that 
registrants  maintain  certain  records 
showing  compliance  with  subpart  F  for 
as  long  as  the  nonrefillable  container 
design  type  is  used  with  the  pesticide 
formulation  and  for  3  years  thereafter. 
The  records  would  be  available  for  EPA 


(or  its  authorized  representative)  or 
States  for  inspection  and  copying,  but 
would  have  to  be  submitted  to  EPA  only 
if  EPA  specifically  requested  their 
submission  from  the  registrant. 

The  records  proposed  to  be  kept  are 
as  follows: 

(1)  Section  165.114(a)  and  (b).  A  copy 
of  the  certification  statement  and  some 
basic  information  identifying  the 
pesticide  product. 

(2)  Section  165.114(c).  Records 
showing  compliance  with  the  container 
dispensing  capability  requirements  of 

§  165.102(d),  including  documentation 
of  any  testing  performed.  The  test  data 
or  documentation  could  include  data 
generated  through  a  testing  method  or 
photographic  evidence  that 
demonstrates  dispensing  capability. 

(3)  Section  165.114(d).  Records 
showing  compliance  with  the 
standardized  closure  requirements  of 

§  165.102(e).  In  ordering  and  purchasing 
containers  from  a  container  supplier, 
the  registrant  could  require  the 
proposed  closure  design  sp>ecifications 
in  the  purchase  contract.  Alternatively, 
the  container  supplier  may  have 
literature  demonstrating  that  a  certain 
container  design  type  conforms  to  the 
proposed  specific  closure  design 
specifications,  or  may  provide  relevant 
information  or  data  in  a  letter  to  the 
registrant. 

(4)  Section  165.114(e).  Records 
showing  compliance  with  the  residue 
removal  requirements  of  §  165.104, 
including  documentation  or  testing. 

EPA  anticipates  that  many  pesticide 
products  will  not  require  residue 
removal  testing  to  determine 
compliance  with  the  residue  removal 
standard  because  registrants  will 
acquire  data  that  is  acceptable  to  EPA 
from  other  registrants  and  sources. 
Section  165.114(e)(l)(ii)  would  allow  a 
registrant  to  use  residue  removal  test 
data  that  have  been  generated  for  a 
different  pesticide  product.  The 
registrant  may  demonstrate  that  a 
product  shares  the  same  formulation 
characteristics  as  the  one  that  has  met 
the  residue  removal  standard,  and  is 
packaged  in  the  same  container  that  has 
been  documented  as  meeting  the 
standard  with  this  type  of  formulation. 
The  registrant  would  be  required  to 
submit  a  written  explanation  of  why  the 
data  for  the  other  pesticide  product 
should  be  allowed  to  substitute  for  data 
that  would  otherwise  be  generated  for 
his  pesticide  product.  EPA  requests 
comments  on  the  circumstances  under 
which  submission  of  residue  removal 
data  from  pesticide  products  with 
substantially  similar  container/ 
formulation  characteristics  would  be 
sufficient  in  lieu  of  data  generation  for 


every  pesticide  product.  EPA  also 
requests  comments  on  the  factors  to  be 
considered  in  determining  when 
container  and  formulation 
characteristics  should  be  considered 
"substantially  similar"  for  the  purposes 
of  this  requirement. 

Section  165.114(e)(l)(iii)  would  allow 
the  registrant  to  submit  a  letter  from  the 
facility  or  the  container  manufacturer 
that  conducted  the  testing  to  provide  the 
registrant  with  some  flexibility.  The 
letters  would  be  required  to  contain 
information  about  the  specific  test  type, 
a  description  of  the  container,  a 
description  of  the  pesticide  formulation, 
and  the  test  results,  as  well  as  specify 
the  location  of  the  original  test  data. 

EPA  reserves  its  right,  on  a  case  by 
case  basis,  to  require  the  registrant  to 
submit  the  residue  removal  data.  The 
certification  that  the  container/ 
formulation  combination  meets  the 
residue  removal  standard,  having  been 
tested  by  the  proposed  methodology,  is 
information  that  would  be  required  to 
be  submitted  under  FIFRA  section  19. 
The  certification,  as  well  as  the 
underlying  residue  removal  data,  are 
data  necessary  to  maintain  a  registration 
under  FIFRA  section  3.  If  the  registrant 
has  only  a  letter  from  the  testing  facility 
in  its  records  instead  of  the  actual 
residue  removal  data  as  would  be 
allowed  by  §  165.114(e)(l)(iii).  the 
registrant  would  be  responsible  for 
assuring  that  it  could  obtain  the  data  so 
that  it  could  submit  the  data  to  EPA,  if 
required  to  do  so. 

Testing  must  be  conducted  in 
accordance  with  the  Good  Laboratory 
Practice  Standards  (GLP)  at  40  CFR  part 
160.  Section  160.15  requires  the  testing 
facility  to  permit  an  authorized 
employee  or  duly  designated 
representative  of  EPA  to  inspect  and 
copy  the  test  data,  at  reasonable  times 
and  in  a  reasonable  manner.  If  the 
facility  denies  EPA  access  to  the  test 
data.  EPA  would  not  consider  the  data 
to  be  reliable  for  purposes  of  supporting 
the  registration. 

Proposed  §  165.114(e)(2)  would 
specify  that  the  registrant  would  have  to 
keep  a  statement  of  compliance  or 
noncompliance  with  resj>ect  to  GLP,  as 
described  by  40  CFR  160.12,  with  the 
residue  removal  records.  Section  160.12 
requires  a  statement  of  compliance  or 
noncompliance  to  accompany  all  testing 
and  studies  submitted  to  EPA.  However, 
the  proposed  40  CFR  part  165 
regulations  would  not  require 
registrants  to  submit  data  as  a  routine 
practice;  registrants  would  only  have  to 
keep  the  residue  removal  data  or  related 
documentation  in  their  records. 
Therefore.  EPA  believes  that  it  is 
appropriate  to  require  registrants  to 
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keep  a  copy  of  the  GLP  statement  of 
compliance  or  noncompliance  with  the 
residue  removal  data. 

EPA  is  considering  requiring 
registrants  to  submit  the  GLP  statement 
of  compliance  or  noncompliance  to  EPA 
as  part  of  the  certification  in  §  165.111. 
Receiving  the  GLP  compliance 
statements  would  provide  EPA  with 
information  that  could  be  helpful  in 
determining  which  data  to  request 
registrants  to  submit.  In  addition,  the 
CLP  compliance  statements  would  give 
EPA  a  list  of  the  laboratories  that  have 
done  the  residue  removal  testing,  so  the 
laboratories  could  be  inspected.  EPA 
requests  comments  on  whether  the  GLP 
statement  of  compliant*  or 
noncompliance  should  be  kept  with  the 
residue  removal  records  as  proposed,  or 
submitted  to  EPA. 

10.  Compliance  dates.  In  section  19(e) 
of  FIFRA.  Congress  directed  EPA  to 
promulgate  container  design  regulations 
by  December  24.  1991  and  required 
compliance  with  these  regulations  by 
December  24, 1993.  However,  the 
compliance  dates  in  the  statute  no 
longer  apply  directly  because  EPA  did 
not  .meet  the  statutorj-  deadline  for 
promulgating  the  final  rule.  EPA  is 
therefore  proposing  in  §  165.117(a)  to 
provide  a  period  of  2  years  after  the  date 
of  publication  of  the  final  rvile  in  the 
Federal  Register  before  registrants 
would  have  to  be  in  compliance  with 
subpart  F.  As  a  matter  of  policy,  EPA 
believes  some  lead  time  is  necessary  for 
compliance  with  these  regulations,  and 
a  2-year  implementation  period  would 
provide  adequate  time  for  registrants  to 
perform  the  testing  and  analysis 
r.ecessar>'  to  comply  with  the 
requirements  of  subpart  F.  Additionally, 
2  years  reflects  the  time  frame 
established  in  the  statute.  EPA  does  not 
believe  Congress  would  have  intended 
to  impose  major  additional  compliance 
burdei^s  on  the  regulated  community  as 
a  result  of  EPAs  delay  in  issuing  this 
rule  Accordingly,  EPA  believes  it  is 
reasonable  to  provide  a  compliance  date 
of  2  years  after  the  date  of  publication 
of  the  final  rule  in  the  Federal  Register. 
jMI  pesticides  sold  or  distributed  by 
registrants  in  nonrefillable  containers 
would  have  to  be  in  compliance  at  that 
time. 

Proposed  §  165.117(c)  would  specify- 
that  certifications  for  pesticide  products 
registered  as  of  the  date  of  publication 
of  the  final  rule  would  be  required  to  be 
submitted  to  and  received  by  EPA 
w  ithin  2  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

In  addition,  EPA  is  proposing  in 
§  165.117(b)  that  as  of  5  years  after  the 
date  of  publication  of  the  final  rule  in 


the  Federal  Register,  persons  other  than 
registrants  may  only  sell  or  distribute 
pesticide  packaged  in  nonrefillable 
containers  that  are  in  compliance  with 
the  requirements  of  subpart  F.  Persons 
other  than  registrants  include,  but  are 
not  limited  to,  dealers,  retailers,  grocery 
and  pet  stores,  veterinarians,  garden 
centers,  and  merchandise  catalog 
companies. 

11.  Waiver  requiring  EPA  approval. 
Section  165.119  contains  the  procedures 
to  be  followed  when  applying  for 
exemption  from  the  standardized 
closure  requirement  of  §  165.102(e)  of 
subpart  F. 

Section  165.119(a)  would  specify'  the 
general  information  that  must 
accompany  the  requests  and  directions 
on  where  to  submit  the  requests. 

Section  165.119(b)  would  specify  the 
general  information  that  must 
accompany  the  request  for  an  exemption 
from  the  requirements  for  standardized 
closures  of  §  165.102(e)  of  subpart  F. 

V.  Refillable  Container  Standards: 
Container  Design  and  Residue  Removal 

A.  Background 

This  proposal  would  revise  40  CFR 
part  165  to  facilitate  the  safe  refill, 
reuse,  and  dis[>osal  of  refillable 
containers  by  establishing  container 
design  criteria  and  refilling 
responsibilities  and  practices. 

Refillable  containers  are  most 
commonly  used  in  the  agricultural 
pesticide  market,  but  are  also  used  in 
industrial  and  institutional  applications 
and  by  pest  control  operators. 
Refillables  come  in  a  variety  of  types 
and  shapes,  ranging  from  15-gallon 
"keg- like"  containers  called  small 
volume  retumables  to  huge,  12,000- 
gallon  stationary  storage  tanks. 

Portable  refillable  containers, 
generally  larger  than  100  gallons,  were 
introduced  into  the  agricultural 
pesticide  industry  in  the  late  1970s  and 
early  1980s.  Fostered  by  EPA"s  Bulk 
Pesticides  Enforcement  Policy  which, , 
under  certain  conditions,  allowed 
repackaging  without  a  registration  for 
the  repackaged  product,  the  use  of  these 
containers  at  first  grew  exponentially. 
Although  the  rate  of  growth  has  slowed, 
the  use  of  these  portable  refillable 
containers  continues  to  grow.  A 
National  Agricultural  Chemicals 
Association  (NACA)  survey  showed  a  3 
percent  increase  in  liquid  capacity  sold 
in  minibulks  between  1968  and  1989, 
with  a  similar  increase  projected  for 
1990  (Ref.  18). 

The  use  of  minibulks  is  most  common 
in  the  Midwest  and  other  regions  where 
many  acres  of  the  same  crop  are  fanned. 
It  has  been  predicted  that  the  use  of 


minibulks  will  continue  to  increase  for 
several  years  and  level  off  when  most  of 
the  potential  monoculture  crop  markets 
have  been  tapped.  This  may  be 
occurring  already,  because  relatively 
few  users  need  100  or  more  gallons  of 
a  pesticide  product  at  any  one  time. 

The  problems  and  concerns 
associated  with  the  use  of  refillable 
containers  are  different  from 
nonrefillable  container  problems  such 
as  spilling,  leaking,  and  splashing 
because  pesticide  transfer  equipment  is 
generally  an  integral  part  of  refillable 
containers.  Pesticide  product  usually  is 
pumped  from  a  refillable  container, 
forming  a  closed  or  semi-closed  system, 
instead  of  being  poured  from  the 
container,  as  often  occurs  with 
nonrefillables.  The  two  major  concerns 
posed  by  refillable  containers  are  the 
potential  for  a  large  release  of  pesticide 
and  the  possibility  of  contamination  of 
the  product  being  sold  or  distributed  in 
the  refillable  containers.  Large  releases 
of  pesticide  to  the  environment  can 
contaminate  surface  and  ground  water 
and  sensitive  habitats.  Contam.inated 
product  could  cause  crop  damage, 
illegal  tolerances,  and  possibly 
unhealthy  exposure.  A  more  thorough 
examination  of  the  current  practices  and 
problems  associated  with  using, 
cleaning,  and  disposing  of  refillable 
containers  can  be  found  in  the  Report  to 
Congress  (Ref.  65). 

B.  Today's  Proposal 

Subpart  G  of  the  proposed  part  165 
regulations  contains  the  refillable 
container  standards,  which  can  be 
categorized  into  two  major  types: 
container  design  standards  and 
procedural  requirements  for  refilling. 
The  design  standards  describe  the 
minimum  design  and  construction 
requirements  that  EPA  believes  are 
necessary  for  the  safe  use  and  reuse  of 
refillable  containers.  The  refilling- 
requirements  set  out  the  responsibilities 
of  both  registrants  and  refillers.  These 
refilling  requirements  include  the 
procedures  and  practices  that  EPA 
believes  are  necessary  for  refillers  to 
follow  to  ensure  the  safe  refill  and  reuse 
of  these  containers. 

EPA  considered  three  different 
regulatory  options  for  subpart  G.  The 
options  differ  mainly  in  the  designation 
of  parties  who  would  be  responsible  for 
the  containers  meeting  the  design 
standards.  The  option  proposed  in  the 
regulatory  text,  option  1.  would  make 
the  registrants  responsible  for  containers 
meeting  the  container  design  standards. 
The  general  philosophy  of  the  three 
options  and  a  detailed  description  of 
each  are  presented  in  Unit  V.B.8  of  this 
preamble. 
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The  definition  section  of  proposed 
subpart  A  contains  definitions  of  terms 
used  in  proposed  subpart  G  and  in 
related  subparts  of  today's  proposal. 
Terms  that  are  key  to  the  understanding 
of  subpart  G  include: 

(1)  Container. 

(2)  Design  type. 

(3)  Dry  bulk  container. 

(4)  Dry  minibulk  container. 

(5)  Liquid  bulk  container. 

(6)  Liquid  minibulk  container. 

(7)  One-way  valve. 

(8)  Refillable  container. 

(9)  Refiller. 

(10)  Repackage. 

(11)  Tamper-evident  device. 

(12)  Transport  vehicle. 

1.  Scope  and  applicability.  Section 
165.120  would  cover  the  scope  of 
subpart  G,  which  would  set  forth  design 
and  construction  standards  for  refillable 
containers  and  would  establish 
standards  and  requirements  for  refilling 
such  containers. 

Section  165.122  would  describe  the 
applicability  of  the  subpart  G 
regulations.  The  subpart  in  general 
would  apply  to  three  different  entities: 

(1)  Registrants  who  distribute  or  sell  a 
pesticide  product  to  refillers  for 
repackaging  into  refillable  containers, 

(2)  registrants  who  distribute  or  sell  a 
pesticide  product  in  refillable 
containers  (i.e.,  registrants  who  are 
refillers),  and  (3)  refillers.  As  described 
below,  however,  different  sections  of 
subpart  G  would  apply  to  specific 
subgroups  of  these  three  categories. 

Registrants  are  divided  into  two 
categories  to  distinguish  between  the 
two  scenarios  for  repackaging  pesticide 
into  refillable  containers.  In  the  first  and 
more  common  situation,  registrants 
distribute  or  sell  product  to  refillers, 
generally  in  large,  undivided  quantities, 
and  the  refillers  transfer  the  product 
into  smaller  refillable  containers  that  go 
to  the  end  user.  In  the  second  situation, 
the  registrant  packages  the  product 
directly  into  a  portable  refillable 
container  that  is  then  distributed  or  sold 
by  a  refiller  or  dealer  to  the  end  user, 
or  the  registrant  delivers  its  pesticide 
product  directly  to  the  end  user's  bulk 
tank.  In  either  of  these  situations,  the 
registrant  is  the  refiller.  The  key  to  the 
distinction  is  the  party  who  actually 
transfers  the  pesticide  product  into  the 
refillable  container. 

The  container  design  and 
construction  standards  and 
requirements  of  §  §  165.124, 165.126, 
and  165.128  would  apply  to:  (1) 
Registrants  who  distribute  or  sell 
pesticide  product  to  refillers  that,  in 
turn,  repackage  the  product  into 
refillable  containers,  and  (2)  registrants 
who  distribute  or  sell  pesticide  product 


in  refillable  containers.  Unit  V.B.8  of 
this  preamble  discusses  in  detail  the 
reasons  EPA  is  proposing  to  hold 
registrants  solely  responsible  for 
compliance  with  the  container  design 
standards  and  how  refillers  can 
determine  that  refillable  containers 
comply  with  these  standards. 

The  standards  and  requirements  in 
§  165.129  would  apply  to  registrants 
allowing  transfer  of  their  registered 
pesticide  product  into  refillable 
containers  by  refillers  for  distribution  or 
sale. 

Section  165.130  would  establish  the 
responsibilities  of  registrants  in  terms  of 
the  refilling  of  refillable  containers. 
Section  165.132  would  prescribe  related 
recordkeeping  requirements. 

Sections  165.134  and  165.136  would 
establish  comparable  responsibilities, 
procedures,  and  recordkeeping  for 
refillers. 

Section  165.139  would  establish  a 
compliance  date  for  the  requirements  to 
be  met  by  all  registrants  and  refillers. 

Several  general  exemptions  would  be 
included  in  §  165.122(b).  Subpart  G 
would  not  apply  to  containers  that 
contain  manufacturing  use  products  or 
to  transport  vehicles  that  contain 
pesticide. 

Similar  to  subpart  F  (see  Unit  IV.B.l 
of  this  preamble),  EPA  is  proposing  to 
exclude  manufacturing  use  products 
from  subpart  G  because  EPA  has  a 
limited  amount  of  information  on  the 
kinds  of  containers  used  for 
manufacturing  use  products  and  the 
problems  with  these  containers.  EPA 
requests  comments  and  information  on 
the  problems,  handling  practices,  and 
disposal  of  manufacturing  use  product 
containers.  As  with  subpart  F,  EPA  is 
strongly  considering  expanding  the 
applicability  of  subpart  G  in  the  final 
rule  to  include  manufacturing  use 
products. 

EPA's  "Enforcement  Policy 
Applicable  to  Bulk  Shipments  of 
Pesticides"  (Ref.  63)  dated  July  11,  1977 
and  the  subsequent  amendment  to  the 
pohcy  dated  March  4, 1991  (Ref.  62) 
apply  to  manufacturing  use  products  as 
well  as  end  use  products.  EPA  intends 
to  rescind  the  Bulk  Pesticides 
Enforcement  Policy  when  subpart  G 
goes  into  effect.  As  a  result, 
manufacturers  and  distributors  that  are 
not  registrants  of  a  manufacturing  use 
product  would  no  longer  be  able  to 
repackage  that  manufacturing  use 
product  for  distribution  or  sale  under 
the  terms  of  the  Bulk  Pesticides 
Enforcement  Policy.  EPA  is  unsure  of 
the  extent  to  which  registrants  currently 
are  allowing  other  manufacturers  or 
distributors  to  sell  or  distribute  their 
manufacturing  use  products  under  the 


terms  of  the  Bulk  Pesticides 
Enforcement  Policy.  Therefore,  EPA  is 
uncertain  about  the  potential  effect  of 
the  proposed  regulations  on 
manufacturing  use  products.  EPA 
welcomes  comments  on  the  impact  that 
exclusion  from  subpart  G  would  have 
on  the  distribution  of  manufacturing  use 
products 

The  other  exclusion  in  subpart  G  is 
for  transport  vehicles  that  contain 
pesticide.  Without  the  exemption, 
transport  vehicles  would  be  subjected  to 
the  requirements  of  subpart  G  because 
they  would  be  included  in  the  proposed 
definition  of  refillable  container  (see 
subpart  A).  However,  EPA  does  not 
intend  to  address  the  design  of  transport 
vehicles. 

EPA's  intent  with  the  provision  in 
proposed  §  165.122(b)(2)  is  to  exempt 
transport  vehicles  with  pesticide- 
holding  tanks  that  are  an  integral  part  of 
the  transport  vehicle  and  that  are  the 
primary  containment  for  the  pesticide. 
For  example,  EPA  would  like  to  exclude 
tank  cars  and  tank  trucks  used  in  the 
distribution  of  bulk  pesticides  from  the 
container  design  standards  of  this 
subpart.  However,  EPA  is  concerned 
that  there  are  situations  where  the 
distinction  between  a  container  and  a 
transport  vehicle  may  not  be  clear.  For 
example,  EPA  is  aware  that  pesticide 
product  may  be  sold  or  distributed  in 
minibulk  containers  on  small  trailers.  In 
this  case.  EPA  would  consider  the 
vessel  to  be  a  container  and  therefore 
subject  to  the  standards  of  this  subpart. 
EPA  requests  commenters  to  describe 
other  examples  of  unusual  container 
and/or  transport  vehicle  situations  that 
may  cause  confusion  regarding  the 
transport  vehicle  exclusion  in 
§  165.122(b)(2). 

2.  Container  design  standards. 
Section  165.124  proposes  container 
design  standards  for  refillable 
containers.  EPA  is  concerned  about  the 
structural  integrity,  strength,  and 
durability  of  refillable  containers. 
During  repeated  refill  and  reuse, 
refillable  containers  may  be  subjected  to 
rough  conditions,  such  as  being 
dropped,  bumped,  left  in  the  sunlight, 
or  subjected  to  temperature  extremes. 
Even  under  the  best  circumstances  and 
the  most  careful  handling,  a  certain 
amount  of  "wear  and  tear"  is  expected. 
Therefore,  EPA  believes  that  refillable 
containers  should  have  a  minimum 
degree  of  integrity  to  provide  for  the  safe 
use.  reuse,  and  refill  of  these  containers. 

Proposed  §  165.124(a)(1)  would 
prohibit  the  distribution  or  sale  of  a 
pesticide  product  in  a  refillable 
container  unless  the  container  meets  the 
standards  of  §  165.124.  Therefore,  a 
container  could  not  be  refilled  with  a 
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pesticide  product  for  distribution  or  sale 
unless  it  met  the  standards  required  by 
this  section.  Refillable  containers  in 
which  pesticide  product  is  distributed 
or  sold  would  include  minibulk 
containers  and  bulk  containers  at 
refillers.  As  also  specified  in 
§  165.124(a)(1),  the  registrant  would  be 
responsible  for  assuring  that  the 
refillable  containers  in  which  the 
registrant's  product  is  distributed  or 
sold  meet  the  standards  of  this  section. 

Section  165.124(a)(2)  would  state  that 
information  on  container  failures  or 
other  incidents  involving  pesticide 
containers  that  may  result  in  releases  of 
pesticide  may  be  reportable  by 
registrants  under  FIFRA  section  6(a)(2). 
This  requirement  is  the  same  as  that  in 
^  165.102(a)(2)  for  nonrefiUable 
contamers. 

As  discussed  in  Unit  rV.B.2  of  this 
preamble,  EPA  is  relying  on  market 
forces  to  ensure  that  dealers  and  refillers 
notify  registrants  of  container  failures 
and  similar  incidents.  As  a  matter 
related  specifically  to  refillable 
containers,  EPA  expects  that  refillers 
would  notify  registrants  of  failures  of 
any  container  that  the  registrant  has 
identified  as  acceptable  under  proposed 
§  165.130(b)(2),  and  not  just  the 
containers  that  the  registrant  owns. 

Proposed  §  165.124(a)(3)  would 
clarify  that  compliance  with  the 
proposed  part  165  regulations  would 
not  be  an  exemption  from  DOT'S 
potentially  applicable  Hazardous 
Materials  Regulations  (HMR)  at  49  CTR 
parts  171  through  180.  The  same 
provision  is  proposed  in  §  165.102(a)(3) 
for  nonrefiUable  containers.  If  a 


pesticide  is  a  DOT  hazardous  material, 
the  pesticide  would  be  required  to  be 
packaged  in  compliance  with  both  DOT 
and  EPA  regulations.  For  specific 
proposed  part  165  requirements  that 
may  overlap  with  DOT  requirements, 
such  as  some  of  the  permanent  marking 
requirements  and  the  drop  test.  EPA  is 
proposing  that  compliance  with  the 
DO"!  requirement  would  satisfy  the  part 
165  requirements.  Such  compliance 
would  prevent  duplicative  standards  or 
testing. 

3.  Permanent  marking.  Section 
165.124(b)  proposes  permanent  marking 
of  certain  information  on  refillable 
containers.  The  markings  would  provide 
information  to  the  user  and  refiUer; 
facihtate  the  safe  reuse,  handling,  and 
disposal  of  the  container;  and  facilitate 
enforcement  of  the  regulations. 
Permanent  marking  means  the  same 
thing  as  it  does  for  nonrefiUable 
containers,  although  EPA  anticipates 
that  different  permanent  marking 
methods  will  be  used  depending  on  the 
container  type,  as  discussed  in  Unit 
IV.B.4  of  this  preamble. 

EPA  is  proposing  that  the  following 
information  be  permanently  marked  on 
each  refillable-container:  (1)  The  name 
of  the  container  manufacturer.  (2)  the 
model  number  assigned  to  the  design 
type  of  the  container,  preceded  by  the 
phrase  "Model  No.:".  (3)  the  month  and 
year  (last  two  digits)  of  manufacture  of 
the  container,  (4)  the  rated  capacity  of 
the  container,  in  appropriate  units  of 
weight  or  volume.  (5)  the  name,  symbol, 
or  code  of  the  material(s)  from  which 
the  container  is  made.  (6)  a  serial 
number  or  other  identifying  code  that 


will  distinguish  each  individual 
container  from  all  other  containers,  and 
(7)  the  phrase  "Meets  EPA  standards  for 
refillable  pesticide  containers." 

This  type  of  information  is  typical  of 
that  required  by  DOT,  recommended  by 
the  United  Nations,  and  recommended 
by  the  Midwest  Agricultural  Chemicals 
Association  (MACA),  a  regional  trade 
association,  to  be  marked  on  refillable 
containers  for  chemicals  and 
substances.  MACA's  Bulk  Pesticide 
Task  Force  Committee  has  developed 
specifications,  called  the  MACA-75 
standards,  in  consultation  with 
technical,  regulatory,  and  legal  experts. 
The  MACA-75  standards  are  voluntary 
manufacturer  specifications  and  user 
guidelines  for  refillable  containers  for 
liquid  pesticides  and  other  agri- 
chemicals  not  subject  to  DOT 
specification  packaging  (Ref.  38). 

The  following  table  summarizes  the 
markings  representing  each  of  the 
packaging  standard  schemes.  DOT 
standards  listed  are  those  for  the 
Specification  57  containers  (metal 
portable  tanks).  The  U.N. 
Recommendations  specify  certain 
markings  for  all  intermediate  bulk 
containers  (IBCs)  and  additional 
markings  for  each  individual  type  of 
IBC;  e.g..  metallic,  rigid  plastic,  flexible, 
etc.  (Ref.  76).  The  table  includes  the 
information  that  would  be  on  a  metallic 
IBC.  including  the  markings  common  to 
all  IBCs.  The  table  also  lists  the 
information  specified  by  the  MACA-75 
standards  and  proposed  by  the  part  165 
standards. 


Permanent  Marking  Required  by  Representative  Packaging  Standards 


Type  of  mafVing 


Container  manufacturer „ 

Volumetric  capacrty 

Rated  gross  weight 

Materials  of  construction 

Serial  number  

Date  of  manufactjre  

Specrficatiori  identiftcation  

Code  tdentrfying  IBG  type  

Code  tderTtit/«ng  packagtng  group 

Modei  fxjmber  .„ _ 

Design  pressure - 

Tare  weight « 

OnginaJ  (or  leakage)  test  date 

Date  of  last  leakproofness  test 

State  aiJttX)n2ing  marV 

Stacking  test  toad  

U.N.  packaging  symbol 

Minimum  thickness  

Date  01  last  inspection 

Test  pressure 

"Meets  EPA  standards" 


DOT  57 


X 
X 
X 
X 
X 


X 
X 
X 


UN.  metal 
IBC 


X 
X» 
X 
X' 
X' 
X 

X 
X 

X' 

X' 

X' 
X 
X 
X 
XI 
X' 


MACA  75 


X 
X 

X 
X 
X 
X 
X 


X 
X 


Parties 


X 

X2 
X2 

X 
X 
X 


'  These  are  standards  for  metaflic  IBCs  ofrty  The  other  markings  identr*ied  in  ttiis  column  are  for  all  IBCs. 
2  The  proposed  part  1 55  starxJa'^ds  wouW  require  either  tfie  vol  jmetnc  capacity  or  the  rated  gross  rate. 


Federal  Register  /  Vol.  26,  No.  29  /  Friday,  February  11.  1994  /  Proposed  Rules 


The  information  EPA  is  proposing  to 
be  mariced  on  refillable  pesticide 
containers  is  a  subset  of  the  three 
examples.  Different  pieces  of 
information  are  intended  to  be  used  for 
different  purposes. 

The  name  of  the  container 
manufacturer  and  model  number  are 
necessary  for  registrants,  refillers,  and 
EPA  and  State  inspectors  to  be  able  to 
identify  acceptable  containers.  Under 
this  proposed  rule,  registrants  would  be 
responsible  for  refillable  containers 
meeting  the  container  design  standards. 
A  registrant  would  also  be  required  to 
develop  and  provide  to  refillers  a  list  of 
containers  that  are  acceptable  for 
refilling  with  the  registrant's  product(s). 
Marking  the  container  with  the 
container  manufacturer  and  the 
container  model  number  would  provide 
registrants  with  a  way  to  identify  the 
acceptable  containers  to  refillers. 

Each  model  number  should  identify 
one  and  only  one  design  type.  This 
would  facilitate  EPA's  ability  to  trace  a 
particular  minibulk  container  (with  a 
model  number)  to  a  design  type  and 
then  to  the  relevant  drop  test  data.  EPA 
is  considering  adding  a  regulatory 
requirement  that  would  prohibit  a 
model  number  from  identifying  more 
than  one  design  type.  EPA  requests 
comments  on  the  necessity  and 
feasibility  of  this  potential  requirement. 

Additionally,  iaentifying  the 
container  manufacturer,  the  model 
number,  the  date  of  manufacture,  and 
the  serial  number  would  help  registrants 
or  refillers  to  determine  the  source  of  a 
faulty  container  or  batch  of  containers. 

The  container's  date  of  manufacture 
and  matorial(s)  of  construction  are 
intended  to  facilitate  safe  disposal  of  the 
containers.  The  date  of  manufacture  is 
ner.esscrj'  on  plastic  liquid  minibulk 
contaiiiers  so  a  refiller  could  determine 
if  a  container's  maximum  lifetime  of  6 
years  after  the  date  of  manufacture  (as 
described  in  §  165.134(f))  has  expired. 
While  other  types  of  refillable 
containers  do  not  have  a  maximum 
lifetime  specified  in  the  regulations,  the 
date  of  manufacture  would  still  be 
useful  to  manage  a  container  throughout 
its  life. 

The  phra.se  "Meets  EPA  standards  for 
refillahle  pesticide  containers"  is 
intended  to  provide  a  quick  way  for 
registrants,  refillers.  and  inspectors  to 
identify  a  container  as  one  that  meets 
the  standards  of  subpart  G.  Although 
further  inspection  would  be  necessary 
to  determine  if  the  container  is 
acceptable  for  a  particular  product,  the 
phrase  could  serve  as  a  useful  initial 
check.  Also,  this  phrase  would  provide 
an  easy  means  for  EPA  inspectors  to 
identify  pesticide  containers. 
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Proposed  §  165.124(b)(2)  would  state 
that  if  any  of  the  information,  such  as 
the  date  of  manufacture,  the  rated 
capacity,  the  material  of  construction,  or 
the  serial  number,  is  required  by  DOT 
regulations  or  by  the  terms  of  a  DOT 
exemption,  then  compliance  with  DOT's 
requirement  would  satisfy  the 
corresponding  requirement  of  this 
paragraph.  DOT  exemptions  are 
product-specific  and  include  a  series  of 
container  specifications  and 
requirements.  "By  the  terms  of  a  DOT 
exemption"  means  according  to  the 
standards  contained  in  an  exemption 
approved  by  DOT  under  the  provisions 
of  49  CFR  part  107.  Section 
165.124(b)(2)  is  included  to  prevent 
duplicative  requirements  between  the 
proposed  part  165  regulations  and  the 
DO"!"  regulations. 

4.  Minibulk  containers.  Section 
165.124(c)  would  establish  a  general 
integrity  standard  for  minibulk 
containers  under  conditions  of  normal 
storage,  distribution,  sale,  and  use.  With 
one  exception,  this  standard  is  the  same 
as  the  nonrefillable  container  integrity 
standard  proposed  in  §  165.102(b)  and 
discussed  in  Unit  IV.B.3  of  this 
preamble.  The  difference  between  the 
two  standards  is  that  compatibility 
between  the  minibulk  container  and  the 
pesticide  product  sold  or  distributed  in 
the  container  is  not  included  in  the 
integrity  standard  for  minibulks  because 
it  is  addressed  by  the  registrant's  written 
list  of  acceptable  containers. 

One  goaf  of  the  container  design 
standards  is  to  ensure  that  refillable 
containers  have  a  minimum  degree  of 
durability  and  strength.  To  facilitate  this 
goal.  §  165.124(d)  would  require  a  drop 
test  for  minibulk  containers  (for  both 
dry  and  liquid  formulations).  The  drop 
test  standard  proposed  in  this 
rulemaking  is  intended  to  ser\'e  as  a 
benchmark  indicator  of  the  strength  and 
durability  of  containers.  The  standard 
does  not  serve  as  a  guarantee  that  a 
minibulk  container  will  be  able  to 
withstand  the  "wear  and  tear" 
associated  with  repeated  refilling  and 
reuse. 

Liquid  minibulk  and  dry  minibulk 
containers  generally  are  portable 
containers  that  are  transported  from 
refillers  to  the  field  and  back.  EPA  has 
data  on  a  number  of  spills  that  have 
occurred  when  minibulk  containers 
were  damaged  when  they  fell  out  of 
vehicles  during  transportation.  For 
example,  the  Illinois  Environmental 
Protection  Agency  investigated  at  least 
four  incidents  of  this  type  in  1989  (Ref. 
55). 

Also,  11  incidents  involving  spills 
from  minibulk  containers  during 
transportation  were  reported  between 


1985  and  1989  to  the  National  Response 
Center  (NRC)  (Ref.  60).  The  NRC, 
administered  by  the  U.S.  Coast  Guard, 
provides  a  Federal  mechanism  to 
receive  and  refer  for  action  and/or 
investigation  reports  of  oil.  chemical, 
biological,  and  etiological  releases  into 
the  environment  in  the  United  States 
and  its  territories.  Some  incidents 
involving  releases  of  certain  hazardous 
substances  or  materials  listed  under 
several  statutes,  including  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  sees.  101(14)  and  102  (42  U.S.C. 
9602)  and  the  Transportation  Safety  Act 
of  1974  (49  U.S.C.  1802  and  1803).  are 
required  to  be  reported  to  the  NRC. 
These  statutes,  however,  include  only 
some  pesticides  on  their  list  of 
hazardous  substances  or  materials. 
Thus,  only  a  portion  of  the  incidents 
involving  pesticides  must  be  reported  to 
the  NRC.  and  the  actual  number  of  spills 
is  probably  larger. 

The  above  data  show  that  minibulk 
containers  can  and  do  fall  off 
transportation  vehicles.  Minibulks  also 
can  be  dropped  while  being  loaded  into 
or  out  of  vehicles  or  while  being 
handled  with  forklifts.  Therefore,  EP.\ 
believes  that  minibulk  containers 
should  be  designed  to  minimize  the 
potential  for  container  damage  that 
could  result  in  a  pesticide  release. 

Portable  containers  must  be  durable 
enough  to  withstand  potential  stresses 
and  strains  that  may  be  encountered 
during  repeated  transportation,  rinsing, 
and  refilling.  W'liile  this  handling  is 
difficuh  to  simulate,  certain 
perfonnance  tests  and  criteria  can  be 
establi.shed  to  ensure  that  the  containers 
are  sturdy  enough  to  withstand  some 
potential  abuse,  such  as  sudden 
impacts,  jars,  or  drops.  Most  packaging 
standards,  such  as  the  DOT  Hazardous 
Materials  Regulations  (HMR)  and  U.N. 
Recommendations,  specify  a  series  of 
tests,  which  may  include  bottom  lift,  top 
lift,  slacking,  leakproofness.  hydraulic 
pressure,  drop,  and  vibration  tests. 

EPA  consiaered  a  number  of  different 
tests  as  indicators  of  minibulk  container 
durability  and  integrity,  including 
leakproofness,  pressure,  drop,  vibration, 
stacking,  and  lift  tests.  In  this  proposed 
rule.  EPA  has  chosen  to  focus  on  the 
drop  test.  EPA's  intent  is  to  set  a 
minimum  number  of  standards  to 
address  the  problems  specific  to 
pesticide  containers  and  to  have  these 
standards  apply  to  all  pesticide 
minibulk  containers,  regardless  of  the 
hazard  classification  of  the  pesticide  in 
the  container.  The  drop  test  was 
selected  because  the  data  available  to 
EPA  indicate  that  the  drop  test  best 
simulates  the  type  of  incidents  that 
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commonly  result  in  pesticide  releases 
from  minibulk  containers.  As  EPA  gains 
experience  and  knowledge  of  the 
problems  with  pesticide  containers. 
EPA  may  reconsider  the  necessity  of 
some  of  the  other  tests. 

EPA  would  like  to  be  consistent  with 
existing  packaging  requirements,  which 
would  minimize  the  potential  for 
duplicative  testing.  EPA  considered 
adopting  a  drop  test  standard  from  three 
different  organizations  —  U.N.,  DOT, 
and  MACA.  EPA  has  chosen  to 
incorporate  U.N.  drop  tests  into  the 
proposed  regulations  because  U.N.  tests 
are  the  most  universally  accepted  and 
used  of  the  three  drop  tests  discussed  in 
this  preamble.  Additionally.  DOT  has 
published  a  proposed  rule  that  would 
incorporate  U.N.  standards  for  IBCs  into 
the  HMR  (Ref.  84).  Therefore,  proposing 
the  U.N.  standard  is  consistent  with 
EPA's  goal  of  minimizing  the  potential 
for  duplicative  testing. 

In  the  DOT  regulations,  the  drop  tests 
are  designated  for  each  individual  type 
of  container.  For  example,  the 
Specification  57  metal  portable  tank 
must  be  capable  of  passing  a  2-foot  drop 
test  (49  CFR  178.253-5).  A  Specification 
34  container,  a  reusable  polyethylene 
drum  for  use  without  overpack.  must  be 
capable  of  passing  two  different  4-foot 
drop  tests,  \%here  one  is  at  a  low 
temperature  (49  CFR  178.19-7). 

In  December  1990,  DOT  published 
HM-181.  a  significant  revision  of  the 
previously  existing  HMR.  One  of  the 
goals  of  HM-181  is  to  align  the  HMR 
with  U.N.  Recommendations  (Ref.  82). 
The  performance  standards  in  HM-181 
apply  to  non-bulk  packagings  with 
liquid  capacities  of  450  liters  (119 
gallons)  or  less  or,  for  solids,  capacities 
of  400  kilograms  (882  pounds)  or 
internal  volumes  of  450  liters  or  less. 
These  requirements  could  apply  to 
minibulk  containers  that  are  smaller 
than  400  kilograms  or  450  liters. 

HM-181  will  not  change  the  testing 
requirements  for  minibulk  containers 
with  capacities  of  greater  than  450  liters 
or  400  kilograms.  In  other  words,  HM- 
181  does  not  incorporate  U.N.  standards 
for  IBCs.  As  mentioned  above,  however,- 
DOT  recently  published  a  NPRM  that 
would  incorporate  the  standards  for 
IBCs  in  Chapter  16  of  U.N. 
Recommendations  into  the  HMR  (Ref. 
84). 

EPA  estimates  that  about  one-third  of 
all  pesticide  active  ingredients  are 
classified  as  DOT  hazardous  materials. 
Specification  57  metal  portable  tanks 
often  are  used  for  pesticides  that  are 
DOT  hazardous  materials.  However,  any 
plastic  minibulk  that  currently  is  being 
used  for  a  pesticide  classified  as  a  DOT 
hazardous  material  must  receive  an 


exemption  from  DOT,  because  there  are 
no  specifications  established  by 
regulation  for  plastic  portable  tanks.  For 
plastic  portable  tanks,  the  specifications 
and  requirements  set  out  in  the 
exemptions  are  generally  based  on  the 
requirements  in  Specification  34. 

EPA  chose  not  to  incorporate  any  of 
DOT'S  drop  tests,  because  the  tests  were 
too  specific  to  certain  containers.  EPA's 
goal  is  to  set  one  drop  test  standard  for 
all  minibulks  for  all  pesticides. 
Incorporating  the  DOT  drop  tests  and 
ensuring  consistency  would  require 
making  the  same  quantity,  material  of 
construction,  and  hazard  class 
distinctions  that  are  in  the  HMR.  EPA 
believes  this  would  be  too  complicated 
and  inconsistent  with  the  goal  of 
establishing  minimum  standards 
applicable  to  all  pesticide  containers.  In 
addition,  many  of  the  detailed 
specifications  are  being  phased  out  over 
the  next  several  years,  according  to  the 
schedule  set  out  in  HM-181. 

EPA  also  considered  the  drop  test 
recommended  in  the  MACA-75 
standards.  The  MACA-75  standards 
detail  a  2-foot  drop  test  and  specify  that 
nonmetallic  tanks  be  tested  at  a  low 
temperature.  While  this  drop  test  has 
the  benefit  of  being  developed  by  a 
segment  of  the  agricultural  industry  and 
having  industry  support,  EPA  has 
decided  not  to  propose  the  MACA-75 
drop  test  because  it  would  not  be 
consistent  with  either  the  DOT 
regulations  or  U.N.  standards.  Also, 
while  the  MACA-75  standards  are  well 
known  and  commonly  used  in  the 
agricultural  pesticide  market,  they  are 
virtually  unknown  in  other  markets, 
such  as  the  institutional  and  industrial 
segments,  and  the  part  165  requirements 
would  apply  to  containers  for  pesticides 
used  in  all  of  these  markets. 

U.N.  Recommendations  specify  drop 
tests  for  each  type  of  IBC  [containers 
with  capacities  greater  than  450  liters 
(119  gallons)  but  less  than  or  equal  to 
3,000  liters  (793  gallons)),  including 
metallic,  flexible,  rigid  plastics, 
composite  with  plastic  inner 
receptacles,  fiberboard,  and  wooden 
containers.  Many  minibulk  containers 
would  be  classified  as  IBCs. 

Many  dry  minibulk  containers  are 
refillable  bags  and  therefore  have 
flexible  bodies,  although  EPA  is  aware 
of  at  least  one  dry  minibulk  design  type 
with  a  rigid  plastic  body.  Liquid 
minibulk  containers  have  metal  or  rigid 
plastic  bodies.  Therefore,  EPA  has 
incorporated  U.N.  drop  tests  for  IBCs 
with  flexible,  metal,  and  rigid  plastic 
bodies  into  the  proposed  rule. 

Section  165.124(d)(1)  would.require 
each  liquid  and  dry  minibulk  container 
design  type  to  pass  successfully  the 


appropriate  drop  test.  In  addition, 
§  165.124(d)(2)  would  require  that  each 
minibulk  container  be  capable  of 
passing  the  appropriate  drop  test,  even 
though  each  minibulk  container  would 
not  have  to  be  tested. 

Section  165.124(d)(3)  would  require 
the  drop  tests  to  be  conducted  in 
accordance  with  the  Good  Laboratory 
Practice  Standards  in  40  CFR  part  160. 
Proposed  §  165.124(d)(4)  would  state 
that  if  a  pesticide  product  is  required  to 
be  packaged  according  to  DOT 
standards  and  the  DOT  requirements 
include  a  drop  test,  then  compliance 
with  the  DOT  drop  test  would  satisfy 
the  part  165  minibulk  drop  test 
requirement.  However,  the  registrant 
still  would  have  to  comply  with  the 
certification  and  recordkeeping 
requirements  concerning  the  drop  test 
in  §§165.126  and  165.128. 

The  registrant  would  not  necessarily 
have  to  conduct  the  drop  test;  the 
container  manufacturer  or  another 
entity  could  actually  conduct  the 
testing.  However,  the  registrant  would 
be  responsible  for  ensuring  that  the 
container  meets  the  drop  test  standard. 
The  actual  methodology  for  the  drop 
tests  is  proposed  in  §  165.125  and 
discussed  in  Unit  V.B.7  of  this 
preamble. 

5.  Apertures.  Section  165.124(e) 
would  address  the  potential  problem  of 
contamination  in  liquid  minibulk 
containers  by  requiring  each  aperture  of 
a  liquid  minibulk  to  have  a  one-way 
valve  and/or  a  tamper-evident  device. 
EPA's  concern  about  contamination  of 
pesticide  product  in  liquid  minibulks 
arises  partly  because  refillers  and 
registrants  nave  little  or  no  control  over 
what  happens  to  these  containers  when 
they  are  in  the  field.  EPA  has  received 
anecdotal  evidence  of  end  users 
removing  pumps  from  minibulks  in 
efforts  to  remove  all  of  the  pesticide 
from  the  containers  (Ref.  74).  This 
situation  is  problematic  for  the  refiller, 
because  the  refiller  has  no  assurance 
about  whether  the  end  user  simply  tried 
to  remove  all  of  the  product  or  used  the 
container  to  store  a  substance  other  than 
the  pesticide  product. 

EPA  believes  that  tamper-evident 
devices  are  needed  on  all  liquid 
minibulk  container  openings  unless 
access  into  the  container  is  prevented  by 
other  design  features,  such  as  one-way 
valves.  One-way  valves  and  tamper- 
evident  devices  (both  terms  are  defined 
in  proposed  §  165.3)  would  not  prevent 
pumps  and  closures  from  being 
removed  from  containers.  However, 
EPA  believes  that  one-way  valves  and 
tamper-evident  devices  would  give 
refillers  reasonable  indication  about 
whether  substances  other  than  the 
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pesticide  product  for  which  the 
containers  are  labeled  may  have  been 
introduced  into  the  containers.  These 
design  requirements  would  be  an 
important  part  of  ensuring  the  safe 
refilling  and  reuse  of  liquid  minibulk 
containers. 

Many  liquid  minibulk  contai.ners  have 
several  openings,  or  apertures, 
including  a  vent,  an  opening  used  for 
filling  and/or  cleaning  the  container, 
and  an  opening  used  for  withdrawing 
products.  However,  some  of  the  smaller 
liquid  minibulk  containers  (small 
volume  returnables)  have  a  single 
opening  that  serves  as  a  filHng  and 
withdrawal  port  and  may  also  provide 
a  venting  mechanism. 

Many  liquid  minibulk  containe.'s  that 
are  currently  being  produced, 
particularly  those  that  meet  MACA-75 
standards,  already  have  tamper-evident 
devices.  Many  of  the  liquid  minibulk 
containers  that  are  currently  used  have 
one-way  valves  on  the  withdrawal  port, 
because  container  manufacturers  and 
registrants  are  concerned  with 
preventing  users  from  introducing 
foreign  materials  into  the  opening  from 
which  pesticide  is  dispensed.  EPA 
believes  that  all  minibulks  should  have 
these  minimal  protective  measures. 

The  most  common  type  of  tamper- 
evident  device  currently  used  in  the 
agricultural  pesticide  industry  is  a  wire 
that  is  attached  to  the  closure  and  then 
hooked  through  a  slot,  like  the  eye  of  a 
needle.  The  refiller  seals  the  wire  to 
form  a  loop  after  the  container  is 
refilled.  The  wire  loop  is  broken  if 
anyone  attempts  to  remove  the  closure 
from  the  container.  Other  types  of 
tamper-evident  devices  include  cables, 
heavy  tape,  or  plastic  rings  that  are 
broken  or  removtod  if  the  closure  is 
removed  from  the  container. 

One  issue  regarding  one-way  valves  is 
the  location  of  the  valve.  Specifically, 
would  the  valve  have  to  be  part  of  the 
container,  or  could  the  one-way  valve  be 
part  of  the" equipment  attached  to  the 
container  to  withdraw  pesticide?  This  is 
an  important  consideration  for  small 
volume  returnable  containers,  because 
there  is  often  only  one  opening  on  the 
container.  If  a  one-way  valve  allowing 
pesticide  withdrawal  were  placed  in  the 
container,  this  valve  would  have  to  be 
braced  open  to  fill  the  container,  which 
is  difficuh  to  accomplish.  Instead,  many 
small  volume  returnables  are  designed 
with  the  one-way  valve  in  the  coupler 
that  must  be  used  to  withdraw  product 
from  the  container. 

EPA's  intent  with  the  requirement  for 
one-way  valves  is  to  prevent  any  person 
other  than  the  refiller  from  placing 
material  into  the  container.  Therefore,  it 
would  be  acceptable  to  have  the  one- 


way valve  in  a  coupler  that  attached  to 
the  container  if  the  coupler  is  the  only 
reasonably  foreseeable  way  to  withdraw 
pesticide  from  the  container.  EPA 
requests  comment  on  the  issue  of 
locating  the  one-way  valve. 

Anotner  question  regarding  tamper- 
evident  devices  and  one-way  valves  is* 
whether  these  requirements  should 
apply  to  dry  refillable  containers  as 
well.  EPA  encourages  the  incorporation 
of  tamper-evident  devices  and  one-way 
valves  into  the  design  of  dry  minibulk 
containers.  However,  EPA  does  not 
believe  it  is  appropriate  to  require  them 
at  this  time.  EPA  has  no  information 
indicating  that  there  is  a  problem  with 
contamination  caused  by  dry  minibulk 
containers  being  used  to  store  or 
transport  substances  other  than 
pesticide  and  then  being  returned  for 
refilling.  EPA  requests  comments  on 
whether  a  requirement  for  tamper- 
evident  devices  and  one-way  valves 
should  apply  to  dry  minibulk 
containers. 

6.  Bulk  containers.  Section  165.124(0 
proposes  standards  for  liquid  and  dry 
bulk  containers  at  refilling 
establishments  of  refiUers  operating 
under  contract  to  or  written 
authorization  from  a  registrant.  EPA  is 
interested  in  the  integrity,  strength,  and 
durability  of  bulk  containers,  which  are 
generally  used  for  stationary  storage  of 
large  quantities  of  pesticides.  Bulk 
containers  are  often  located  outside  and 
therefore  may  be  subjected  to  rough 
weather  conditions,  including  direct 
sunlight,  precipitation,  and  temperature 
extremes.  Because  bulk  containers  are 
larger  than  minibulk  containera,  the 
potential  for  a  large  release  exists  if 
container  integrity  is  breached. 

Because  of  the  possible  costs  and 
inherent  dangers  as.sociated  with  large 
volumes  of  pesticides,  bulk  containers 
usually  are  designed  and  constructed  to 
be  strong  and  durable.  However,  some 
refillers  have  experienced  problems 
with  leakage  from  the  fittings  on  liquid 
bulk  containers,  particularly  when 
corrosive  pesticides  are  being  stored. 

As  stated  earlier,  subpart  G  does  not 
apply  to  the  design  of  transport 
vehicles.  In  this  proposal,  EPA  intends 
to  regulate  the  design  of  large,  stationary 
containers  that  are  used  for  the 
distribution  or  sale  of  pesticide. 
Specifically,  the  opening  paragraph  in 
§  165.124(f)  would  specify  that  the 
standards  in  §  165.124(f)  would  apply 
only  to  bulk  containers  at  the  refilling 
establishments  of  refillers  operating 
under  contract  to  or  written 
authorization  from  a  registrant. 

The  standards  for  buUc  containers  in 
§  165.124(0  would  not  apply  to  bulk 
containers  at  a  registrant's  facility.  A 


bulk  container  at  a  registrants  facility 
could  be  used  for  many  purposes, 
including  storing  raw  materials  (active 
ingredients  or  inerts),  formulating  a 
product,  storing  a  product  before  it  is 
packaged  into  nonrefillable  containers, 
and  storing  a  product  that  will  be 
transferred  into  tank  trucks.  Without 
limiting  the  applicability  of  §  165.124(0. 
the  profxjsed  container  design  standards 
for  bulk  containers  would  apply  to 
registrants'  bulk  containers  used  for 
storing  a  pesticide  product  that  will  be 
transferred  into  tank  trucks  or  directly 
into  portable  refillable  containers.  EPA 
does  not  have  enough  information  at 
this  time  on  whether  there  are  bulk 
container  problems  at  registrant 
facilities.  EPA  believes  that  many  of  the 
registrants'  bulk  containers  are  located 
indoors,  and  therefore  are  not  subjected 
to  the  deteriorating  effects  of  the 
weather.  As  discussed  in  Unit  IV.B.l  of 
this  preamble  regarding  manufacturing 
use  products,  it  is  possible  that  the 
stewardship  of  containers  at  registrant 
facilities  is  better  than  that  at  other 
levels  of  the  pesticide  distribution 
chain,  because  containers  at  registrant 
facilities  are  handled  by  workers  who 
are  used  to  and  trained  to  handle 
chemicals  on  a  regular  basis. 
Additionally,  EPA  believes  that 
economic  considerations  would  push 
registrants  to  having  containers  of 
sufficient  integritv  to  hold  the  product. 

However,  EPA  is  considering 
applying  the  standards  of  §  165.124(0  to 
registrants'  bulk  containers  that  are  used 
to  sell  or  distribute  a  pesticide  product, 
because  there  is  an  inherent  risk 
associated  with  bulk  containers  due  to 
the  quantity  of  product  they  hold.  EPA 
requests  comment  on  w  hether  it  is 
appropriate  to  apply  the  standards  in 
§  165.124(0  to  those  bulk  containers  at 
registrants'  facilities  that  are  used  to  sell 
or  distribute  pesticide  products  in 
refillable  containers. 

Also,  the  standards  of  §  165  124(0 
would  not  apply  to  bulk  containers  at 
custom  blenders  or  independent  custom 
applicators  if  these  facilities  are  not 
refilling  estahlishments  where  a  refiller 
is  operating  under  contract  to  or  under 
written  authorization  from  a  registrant. 
However,  proposed  subpart  H  would 
require  bulk  containers  at  independent 
custom  applicators  and  custom  blenders 
to  be  secondarily  contained.  EPA 
believes  that  the  number  of  bulk 
containers  at  custom  blenders  and 
custom  applicators  that  would  be 
subject  to  subpart  H  but  not  subpart  G 
is  limited  -approximately  340. 
containers.  However,  since  EPA  has  no 
reason  to  believe  that  the  bulk 
containers  at  refilling  establishments  are 
different  firom  those  at  the  facilities  of 
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independent  custom  applicators  or 
custom  blenders,  EPA  is  considering 
expanding  the  scope  of  subpart  G  to 
apply  the  standards  in  §  165.124(f)  to  all 
bulk  containers  used  to  store  or  to  sell 
or  distribute  a  pesticide  product  at 
independent  custom  applicators  and 
custom  blenders  in  the  final  rule.  EPA 
requests  comments  on  any  reasons  why 
the  standards  should  not  be  expanded. 

Many  current  State  regulations  for 
bulk  pesticide  storage  address  the 
integrity  of  the  containers  used  to  store 
pesticide  (Ref.  70).  Generally,  these 
State  specifications  are  performance 
standards  that  address  the  stresses  and 
conditions  that  a  container  most  likely 
would  have  to  withstand.  EPA  is 
proposing  to  regulate  the  integrity  of 
bulk  containers  in  a  manner  similar  to 
that  of  many  States.  In  fact,  the  language 
that  EPA  is  proposing  for  the  container 
integrity  of  dry  and  liquid  bulk 
containers  in  §  165.124(f)(1)  is  based,  in 
part,  on  bulk  pesticide  storage 
regulations  in  Wisconsin  and  Minnesota 
(Refs.  40  and  79). 

Proposed  §  165.124(f)(l)(i)  would 
specify  that  bulk  containers  would  have 
to  meet  the  integrity  standards  except 
during  a  civil  emergency  or  an  act  of 
God.  By  act  of  God,  EPA  means  any 
unanticipated  grave  natural  disaster  or 
other  natural  phenomenon  of  an 
exceptional,  inevitable,  and  irresistible 
character,  the  effects  of  which  could  not 
have  been  prevented  or  avoided  by  the 
exercise  of  due  care  or  foresight.  This 
proposal  incorporates  the  definition  of 
act  of  God  from  section  101(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  [92  U.S.C.  9601(1)1. 

Proposed  §  165.124{f)(l)(ii)  would 
require  all  bulk  containers  and  their 
appurtenances  to  be  resistant  to  extreme 
changes  in  temperature.  Also,  all  bulk 
containers  and  their  appurtenances 
would  have  to  be  constructed  of 
materials  that  are  adequately  thick  to 
not  fail  and  that  are  resistant  to 
corrosion,  puncture,  and  cracking. 
Under  §  165.124(f)(l)(iii).  the  containers 
would  have  to  be  capable  of 
withstanding  all  operating  stresses, 
taking  into  account  static  head,  pressure 
buildup  from  pumps  and  compressors, 
and  any  other  mechanical  stress  to 
which  the  containers  may  be  subjected 
in  the  foreseeable  course  of  operations. 

In  addition  to  the  containers' 
integrity,  EPA  is  concerned  about  the 
potential  development  of  high  internal 
pressures  in  liquid  bulk  containers. 
Because  the  bulk  containers  are  often 
located  outside,  they  may  be  subjected 
to  direct  sunlight  and  high 
temperatures. 


Many  States  with  bulk  pesticide 
storage  regulations  require  the  storage 
containers  to  be  equipped  with  vents.  In 
§  165.124(f)(2),  EPA  is  proposing  that 
each  liquid  bulk  container  be  equipped 
with  a  vent  or  other  device  designed  to 
relieve  excess  pressure,  prevent  losses 
by  evaporation,  and  exclude 
precipitation.  This  proposed 
requirement  is  similar  to  that  in 
Minnesota's  bulk  pesticide  storage 
regulations  (Ref.  40). 

One  kind  of  vent  that  would  meet  this 
requirement  is  a  conservation  vent. 
Such  a  vent  is  normally  closed,  but  will 
open  under  either  vacuum  or  internal 
pressure.  Wisconsin's  bulk  pesticide 
storage  regulations  require  each  fixed 
storage  container  used  for  liquid  bulk 
pesticide  to  be  equipped  with  a 
conservation  vent  (Ref.  79). 

EPA  also  is  proposing  to  prohibit 
external  sight  gauges  on  liquid  bulk 
containers.  As  described  in 
§  165.124(f)(3),  external  sight  gauges  are 
pesticide-containing  hoses  or  tubes  that 
run  vertically  along  the  exterior  of  the 
container  from  top  to  bottom.  External 
sight  gauges  are  vulnerable  to  damage 
and  could  cause  all  of  the  contents  of  a 
container  to  be  released  if  they  are 
broken.  Therefore,  EPA  believes  it  is 
necessary  to  prohibit  external  sight 
gauges  to  ensure  the  safe  use,  reuse,  and 
refilling  of  liquid  bulk  containers.  There 
are  other  ways  to  determine  the  volume 
of  liquid  pesticide  in  a  container, 
including  fioat  gauges,  calibrations  on 
the  side  of  translucent  plastic 
containers,  calibrated  dip  sticks,  and 
electronic  devices  (Ref.  79). 

In  §  165.124(f)(4).  EPA  proposes  to 
require  all  connections  on  hquid  bulk 
containers,  except  for  vents,  to  be 
equipped  with  shutoff  valves  that  can  be 
locked  closed.  A  shutoff  valve  is  a  valve 
that  allows  the  flow  of  pesticide  from 
the  container  connection  to  be  stopped. 
EPA  believes  it  is  necessary  to  have 
shutoff  valves  to  decrease  the  potential 
for  a  large  spill.  For  example,  if  a  hose 
broke  during  the  transfer  of  pesticide 
from  a  container  in  the  absence  of  a 
shutofT  valve,  pesticide  would  continue 
to  be  released  from  the  container  until 
the  container  was  empty  or  until  the 
hose  could  be  replaced,  which  could  be 
a  very  risky  mechanical  intervention. 
However,  if  the  connection  had  a 
shutoff  valve,  a  person  could  stop  the 
flow  of  pesticide  simply  by  closing  the 
valve.  EPA  is  proposing  that  the  shutofT 
valve  has  to  be  able  to  be  locked  to 
prevent  releases  due  to  vandalism. 
Many  currently  available  valves  can  be 
locked  closed  with  a  simple  p>adlock. 

EPA  is  not  currently  proposing  to 
regulate  the  location  of  the  shutoff 
valve.  The  Wisconsin  pesticide  bulk 


storage  regulations,  however,  specify 
that  the  shutoff  valve  be  "located  on  the 
storage  container  or  at  a  distance  from 
the  storage  container  dictated  by 
standard  engineering  practice"  (Ref.  79). 
In  a  guidance  document  explaining  the 
regulations,  Wisconsin  clarifies  that 
"the  valve  should  be  no  farther  from  the 
container  than  3  times  the  diameter  of 
the  plumbing  being  used  to  coimect  the 
valve  to  the  container.  For  cone  bottom 
tanks  the  first  valve  can  be  located 
within  three  pipe  diameters  of  the  tank 
skirt  or  frame,  provided  the  pipe  is 
rigidly  connected  to  the  skirt  o:  frame" 
(Ref.  79).  EPA  believes  it  may  be 
necessary  to  specify  the  location  of  the 
shutoff  valve  to  ensure  that  it  is  located 
within  the  secondary  containment 
structure,  if  containment  is  required. 
EPA  requests  comments  on  whether  it  is 
necessary  to  regulate  the  location  of 
shutoff  valves,  and  if  so.  what  the 
location  should  be. 

7.  Minibulk  container  drop  test 
methodology.  Proposed  §  165.125  would 
prescribe  the  drop  test  methodology  for 
flexible,  metal,  and  rigid  plastic 
minibulk  containers.  Wherever  possible. 
EPA  has  used  the  exact  wording  in  U.N. 
Recommendations.  Significant  changes 
and  additions  are  discussed  below. 

Section  165.125(b)  describes  the 
preparation  and  general  requirements 
that  would  be  necessary  for  all  of  the 
specific  drop  tests.  A  difference  between 
the  proposed  tests  and  U.N.  tests  is  the 
requirement  in  §  165.125(b)(2)  that  any 

Eump.  valve,  meter,  hose,  or  other 
ardware  that  is  attached  to  the 
container  during  transportation,  storage, 
or  use  would  also  be  attached  during  the 
test.  EPA  is  proposing  this  requirement 
because,  as  discussed  previously, 
minibulk  containers  usually  are 
transported  from  the  dealer  to  the  field 
with  the  associated  hardware  attached 
to  the  containers.  Unless  minibulk 
containers  are  designed  to  provide 
protection,  the  appurtenances  can  be 
damaged  or  sheared  off  of  the  containers 
in  the  case  of  sharp  blows  or  jolts  to  the 
containers.  As  a  result,  the  pesticide 
could  spill  from  the  ruptured  container. 
Preventing  a  spill  when  a  container  is 
dropped  with  hardware  attached  can  be 
achieved  in  several  ways.  The  pump  can 
be  recessed;  e.g..  the  liquid  minibulk 
can  be  designed  with  a  depression  or 
area  in  which  the  pump  fits  without 
protruding  from  the  contour  of  the 
container.  Another  type  of  protection  is 
a  10-  to  12-inch  lip  or  ridge  on  the  top 
of  the  container  that  extends  above  the 
level  of  the  pump.  An  alternative  design 
with  the  same  purpose  is  a  spring- 
loaded  check  valve  in  the  connection 
between  the  pump  and  the  minibulk.  If 
the  pump  is  sheared  off  or  jolted  out  r  f 
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place,  the  spring  automatically  closes 
the  valve  and  leakage  is  prevented.  Both 
of  these  options  —  hardware  protection 
and  the  use  of  a  spring-loaded  check 
valve  —  offer  equal  environmental 
protection,  although  tlie  extent  to  which 
pumps  are  damaged  may  vary 
considerably. 

Sections  165.125(b)(4)  through  (b)(6) 
would  set  out  the  conditions  under 
which  a  container  could  be  drop  tested 
with  a  test  material  other  than  the 
pesticide  product  that  will  be 
transported  in  the  container.  The 
registrant  would  be  responsible  for 
selecting  an  appropriate  test  substance. 
Section  165.125(b)(4)  would  allow  a 
substance  to  be  substituted  for  a  dry 
pesticide  if  it  has  the  same  physical 
characteristics,  such  as  mass  and  grain 
size,  as  the  pesticide  to  be  carried. 
Section  165.125(b)(4)  also  would  allow 
the  use  of  additives  such  as  lead  shot  to 
achieve  the  requisite  total  package  mass, 
as  long  as  they  are  placed  so  that  the  test 
results  are  not  otherwise  affected. 
Section  165.125(b)(5)  would  allow  a 
container  for  a  liquid  pesticide  to  be 
tested  with  another  substance,  if  the 
other  substance's  relative  density  and 
viscosity  are  similar  to  those  of  the 
pesticide  to  be  carried.  Section  9.5  of 
the  U.N.  Recommendations  states  that 
relative  density  and  specific  gravity  are 
considered  to  be  synonymous  (Ref.  76). 
Section  165.125(b)(6)  would  set  out  the 
conditions  where  water  could  be  used 
as  the  test  substance. 

EPA  is  not  proposing  numerical 
standards  to  define  "similar  relative 
density  and  viscosity."  Instead,  EPA  is 
placing  the  responsibility  for 
determining  the  similar  relative  density 
and  viscosity  of  a  test  substance  on  the 
registrant.  EPA  anticipates  that  most 
registrants  will  test  their  containers 
using  water  as  the  test  substance,  in 
accordance  with  §  165.125(b)(6),  and 
therefore  won't  have  to  determine 
whether  a  test  substance  has  similar 
relative  density  and  viscosity.  EPA 
requests  comments  on  whether 
"similar"  relative  density  and  viscosity 
should  be  defined. 

Sections  165.125(b)(4)  through  (b)(6) 
propose  requirements  based  on  the 
relative  density  or  another  characteristic 
of  the  pesticide  to  be  sold  or  distributed 
in  the  container.  In  other  words,  the 
testing  would  be  specific  to  a  single 
formulation  and  container  combination, 
which  could  be  problematic  if  the 
minibulk  container  is  not  going  to  be 
dedicated  to  a  specific  product. 
However,  the  tests  in  §  §  165.125(c) 
through  (e)  are  written  to  allow  a  test 
done  at  a  drop  height  higher  than  the 
required  minimum  to  satisfy  the  drop 
test  conducted  at  the  minimum  height. 


Therefore,  a  registrant  could  drop  test  a 
minibulk  container  based  on  the  most 
dense  pesticide  product  to  be  sold  or 
distributed  in  the  minibulk  container 
and  satisfy  the  drop  test  requirement  for 
any  of  its  products  to  be  sold  or 
distributed  in  the  container. 

For  example,  a  test  for  a  pesticide 
with  a  relative  density  of  1.4  that  is 
conducted  with  water  as  the  test 
substance  would  require  a  drop  height 
of  1.4  meters,  according  to  proposed 
§  165.125(b)(6)(ii).  (Drop  height  =  1.4/ 
1.2  X  1.2  meters  =  1.4  meters).  A 
container  that  passed  this  1.4-meter  test 
could  also  be  used  to  package  a 
pesticide  product  with  a  relative  density 
of  1.3,  because  the  testing  height  of  1.4 
meters  would  be  greater  than  the 
required  height  (1.3  meters).  Therefore, 
if  a  registrant  intends  to  use  a  container 
to  sell  or  distribute  several  products,  the 
container  would  only  have  to  be  tested 
(with  water)  at  a  drop  height  based  on 
the  pesticide  product  with  the  largest 
relative  gravity. 

Section  165.125(b)(7)  would  require 
the  test  records  to  include  the  number 
of  containers  of  each  particular  design 
type  that  were  tested  for  the  design  tj'pe 
to  successfully  pass  the  drop  test.  This 
would  indicate  whether  a  registrant 
simply  continued  to  test  a  container 
design  type  until  one  container  passed. 
EPA  believes  that  there  are  market 
incentives  to  prevent  registrants  from 
continuing  to  test  containers  of  a  design 
type  that  fails  more  than  once  or  twice, 
including  the  cost  of  the  minibulk 
containers  and,  more  importantly,  the 
liability  and  associated  problems  of 
containers  failing  in  the  field.  However, 
EPA  is  considering  establishing  a 
regulatory  limit  on  how  many  times  a 
design  type  could  be  tested.  For 
example,  EPA  could  set  a  standard  such 
that  if  two  containers  of  a  design  type 
fail  the  drop  test,  the  entire  design  type 
would  fail  and  would  have  to  be 
modified.  This  would  ensure  that  a 
maximum  of  two  containers  would  be 
tested  unsuccessfully  for  a  given  design 
type.  EPA  requests  comments  on 
whether  it  is  necessary  to  limit  the 
number  of  containers  of  each  design 
type  that  can  be  tested  before  one 
container  passes  and,  if  so,  whether  the 
approach  discussed  above  is 
appropriate. 

Sections  165.125(c)  through  (e)  would 
provide  specific  details  for  the  drop 
tests.  These  specifications  would 
mandate  the  capacity  to  which  the 
container  is  to  be  filled,  the  type  of 
surface  to  receive  the  drop,  the  drop 
height,  and  the  criterion  for  passing  the 
test.  Section  165.125(c)  would  apply  to 
dry  minibulk  containers  with  flexible 
bodies,  but  not  to  liquid  minibulk 


containers,  because  EPA  is  assuming 
that  liquid  pesticides  would  not  be 
transported  in  refillable  containers  with 
flexible  bodies.  EPA  requests 
information  on  any  liquid  pesticide 
products  that  are  distributed  or  sold  in 
flexible  refillable  containers.  As 
proposed  in  §  165.125(c)(1),  EPA 
considers  a  minibulk  container  with  a 
flexible  body  to  consist  of  a  body 
constituted  of  film,  woven  fabric,  or  any 
other  flexible  material  or  combination 
thereof.  This  description  of  flexible 
bodies  is  based  on  the  U.N.  definition  of 
flexible  IBCs  in  section  16.3.2.1  of  the 
U.N.  Recommendations  (Ref.  76). 

Section  165.125(d)  would  apply  to 
minibulk  containers  (for  either  liquid  or 
dry  product)  with  metal  bodies. 
Different  filling  requirements  and  drop 
heights  would  be  used  for  testing 
containers  for  liquid  or  dry 
formulations.  Similarly,  §  165.125(e) 
would  apply  to  minibulks  (for  either 
liquid  or  dry  product)  with  rigid  plastic 
bodies,  with  different  filling 
requirements  and  drop  heights  for 
liquid  or  dry  minibulk  containers.  The 
different  filling  requirements  in 
§  §  165.125(d)  and  (e)  —  to  95  percent  of 
the  capacity  for  dry  minibulks  and  to  98 
percent  of  the  capacity  for  liquid 
minibulks  —  are  the  same  as  specified 
in  U.N.  Recommendations. 

Proposed  §  §  165.125(d)(4)  and  (e)(5) 
would  require  the  container  to  be 
dropped  "on  that  part  of  the  base 
considered  to  be  the  most  vulnerable." 
EPA  anticipates  that  this  would  require 
the  containers  to  be  dropped  onto  a 
comer  or  edge  of  the  base  rather  than 
flat  on  the  base  of  the  container  to  fulfill 
this  requirement. 

The  drop  heights  in  U.N. 
specifications  vary  according  to  the 
hazard  level  (packing  group  number)  of 
the  substance  to  be  transported  in  the 
container  (Ref.  76).  The  drop  height  is 
1.2  meters  (3.9  feet)  for  packing  group 
II  substances  and  0.8  meters  (2.6  feet) 
for  packing  group  III.  EPA  is  proposing 
different  drop  heights,  depending  on 
whether  the  pesticide  formulations  to  be 
sold  or  distributed  in  the  containers  are 
dry  or  liquid.  For  liquid  minibulks,  EPA 
is  proposing  the  packing  group  II  test  — 
a  drop  of  1.2  meters.  For  dry  minibulk 
containers,  EPA  is  proposing  the 
packing  group  III  test,  which  is  less 
stringent  -  a  drop  of  0.8  meters. 

EPA  is  proposing  a  higher  drop  height 
for  liquid  minibulks  to  ensure 
environmental  protection.  EPA  believes 
that  a  higher  drop  height  for  liquid 
minibulk  containers  is  appropriate 
because  it  is  more  difficult  to  contain 
and  recover  a  release  of  liquid  material 
than  a  release  of  dry  material. 
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In  some  ways,  U.N.  drop  tests  are  not 
as  rigorous  as  some  of  the  DOT  and 
MACA  dr-  -i  tests.  The  orientation  in 
which  the  container  is  dropped  in  the 
drop  tests  in  the  DOT  Specification  57 
and  MACA-75  standards  is  more 
demanding  than  the  orientation  in  U.N. 
IBC  drop  tests.  For  example. 
Specification  57  requires  a  "free  drop 
onto  a  flat  unyielding  horizontal 
surface,  striking  the  target  surface  in  the 
position  and  attitude  from  which 
maximum  damage  to  the  tank  (including 
piping  and  fittings)  is  expected"  |49 
CFR  178.253-5(a)(2)].  In  order  to 
comply  with  this  requirement,  the 
container  generally  would  be  dropfied 
on  its  top  —  either  on  the  fittings  or  a 
comer  —  which  would  cause  the  force 
of  the  container  contents  to  impact 
directly  on  the  closures.  The  closures 
are  often  on  the  top  of  the  container  and 
are  one  of  the  container  parts  mo.sl 
likely  to  fail.  On  the  other  hand,  the 
drop  test  for  IBCs  with  metal  or  rigid 
plastic  hoc  cjs  in  U.N.  standards  (section 
16.2.8.6.3)  sp)ecifies  a  drop  "in  such  a 
manner  as  to  ensure  that  the  point  of 
impact  is  on  that  part  of  the  base  of  the 
IfiC  considered  to  be  the  most 
vulnerable"  (Ref.  76).  In  this  orientation, 
the  initial  force  of  the  container 
contents  would  impact  upon  the  bottom 
of  the  container.  The  base  of  the 
container  is  generally  less  likely  to  fail 
than  a  closure,  given  similar  conditions 
(wall  thickness,  container  material,  etc.) 

Considering  the  difference  in  severity 
between  the  orientation  of  the  U.N.  IBC 
drcp  test  (also  the  proposed  part  165 
test)  and  the  DOT  Specification  57  drop 
test,  EPA  believes  it  is  appropriate  to 
propose  a  drop  height  of  1.2  meters  (3.9 
feet)  for  liquid  minibulk  containers 
instead  of  2  feet,  like  the  DOT 
Specification  57. 

EPA  requests  comments  on  whether 
the  drop  Us  being  proposed  are 
appropriate. 

8.  Container  design  responsibility.  A 
significant  issue  regarding  these 
propo-sed  regulations  is  who  should  be 
held  respor.sibie  for  ensuring  that  the 
refiUable  containers  would  meet  the 
standards  in  §  165.124.  This  proposal 
includes  three  different  regulator^' 
options  for  who  would  be  held 
responsible  for  doing  so.  The  parties 
that  potentially  could  be  held 
responsible  include  registrants,  refiliers, 
container  owners,  and  container 
manufactLiiers.  However,  before  those 
options  are  presented,  it  is  necessary-  to 
provide  background  information  on  the 
pesticide  registration  regulations  in  40 
CFR  part  152.  the  usual  distribution 
chain  for  products  that  are  repackaged 
into  refilicble  containers,  and  the  way  in 


which  refillable  containers  enter  the 
distribution  chain. 

A  registrant  must  submit,  among  other 
things,  formulation  information,  data, 
and  labeling  to  EPA  to  obtain  a 
registration  for  a  pesticide  product.  A 
"pesticide  product,"  as  defined  at  40 
CFR  152.3(t).  includes  the  composition, 
packaging,  and  labeling  of  the  pesticide 
in  the  form  in  which  the  pesticide  is,  or 
is  intended  to  be,  distributed  and  sold. 
In  the  typical  nonrefillable  riiain  of 
commerce,  the  registrant  produces  the 
pesticide  formulation,  packages  it  or 
contracts  for  the  packaging,  labels  it, 
and  releases  it  for  distribution  or  sale. 
The  package  is  not  opened  until  it 
reaches  the  end  user.  If  a  second 
producer  wishes  to  repackage  that 
pesticide,  that  producer  must  obtain  a 
separate  registration  for  the  product  that 
includes  the  formulation  and  the  second 
registrant's  package  and  label. 

In  the  refillable  chain  of  commerce, 
pesticide  products  distributed  or  sold  in 
refillable  containers  and  the  containers 
themselves  often  enter  the  p)esticide 
distribution  chain  separately. 

As  discussed  in  Unit  V.B.I  of  this 
preamble,  there  are  at  least  two  ways  for 
product  sold  in  refillable  containers  to 
enter  the  pesticide  distribution  chain. 
First,  some  registrants  package  the 
products  initially  into  the  refillable 
containers  for  distribution  or  sale.  In 
this  case,  the  refillable  containers  and 
the  products  enter  the  pesticide 
distribution  chain  together,  much  as  a 
pesticide  product  in  a  nonrefillable 
container  would. 

Second,  and  more  commonly, 
pesticide  products  that  are  distributed 
or  sold  in  refillable  containers  are  sold 
or  distributed  in  "bulk  form"  (large 
undivided  quantities)  by  a  registrant  to 
a  dealer  who  has  obtained  written 
authorization  to  repackage  the 
registrant's  product  and  to  use  the 
registered  product's  label.  Such  dealers 
are  refiliers  as  defined  in  this  proposal. 
The  pesticide  product  is  transferred 
from  tank  cars  or  trucks  to  bulk 
containers  at  the  dealer's  fct  ii.'ty.  The 
dealer  then  transfers  the  pesticide 
formulation  from  the  bulk  containers 
into  minibulk  containers,  generally  for 
sale  to  end  users.  In  these  situations,  the 
containers  and  products  may  enter  the 
distribution  chain  at  different  times. 
Containers  can  be  purchased  from 
container  manufadurers  by  any  party  in 
the  pesticide  distribution  chain, 
including  registrants,  di.stributors, 
dealers,  and  end  users. 

While  EPA  has  not  been  able  to 
determine  accurately  the  number  of 
liquid  minibulk  containers  that  are 
owned  by  each  group  nationwide,  a 
survey  of  refiliers  (dealers)  in  Iowa 


during  the  1990  Iowa  less-lhan-56- 
gallon  pilot  project  reported  the 
following  data: 

(1)  Seventy-five  percent  to  85  percent 
of  liquid  minibulk  containers  were 
dealer-controlled  (owTied  by  registrant, 
owned  by  dealer,  owned  by  registrant 
and  leased  by  dealer,  etc.). 

(2)  Fifteen  percent  to  25  f>ercent  of 
liquid  minibulk  containers  were  owned 
by  farmers  (Ref.  17). 

In  general,  the  minibulk  containers 
that  are  purchased  by  registrants  and 
then  loaned,  leased,  or  sold  to  refiliers 
are  of  significantly  better  quality  than 
other  minibulks.  including  those  owned 
by  end  users  or  purchased  directly  by 
dealers. 

Most  liquid  bulk  containers  are 
owned  by  refiliers.  Refiliers  may 
purchase  liquid  bulk  containers 
independently.  Alternatively,  a 
registrant  mi^t  give  a  refiUer  a  liquid 
bulk  container  as  part  of  an  incentive 
program  to  buy  and  sell  the  registrant's 
products  in  bulk.  For  example,  some 
pesticide  manufacturers  provide  bulk 
storage  tanks  to  dealers,  who  then 
"earn"  the  cost  of  the  container  by 
meeting  a  certain  obligation  for  the 
volume  of  pesticide  sold.  Refiliers  also 
may  lease  liquid  bulk  containers  from 
pesticide  registrants. 

Dry  minibulk  and  dry  bulk  containers 
generally  are  purchased  and  owned  by 
registrants,  because  currently,  refiliers 
repackage  predominantly  liquid 
pesticide  products.  However,  the 
number  of  refiliers  that  handle  dry 
pesticide  in  large  quantities  is 
increasing.  Therefore,  the  number  of 
refiliers  who  purchase  dry  minibulk  and 
dry  bulk  containers  also  may  increase. 

a.  Introduction  to  the  options 
considered  by  EPA.  As  previously 
discussed,  any  person  in  the  pesticide 
distribution  chain  may  provide  the 
container  for  refilling.  The  question  is 
"Who  should  be  responsible  for 
assuring  that  refillable  containers  meet 
the  container  design  standards  of  part 
165?"  EPA  is  proposing  that  registrants 
be  held  responsible  for  meeting  the 
container  design  standards  for  minibulk 
and  bulk  containers. 

In  making  the  choice,  EPA  considered 
the  following  three  regulatory  options. 

(1)  Registrants  would  be  responsible 
for  containers  meeting  the  proposed 
design  standards.  Registrants  would 
identify  the  acceptable  containers  to 
refiliers  and  EPA  by  specifying  the 
container  manufacturer  and  model 
number.  In  a  variation  to  this  option, 
registrants  would  identify  the 
acceptable  containers  to  refiliers  and 
EPA  by  specifSing  design  type 
parameters. 
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(2)  Anyone  could  request  EPA's 
approval  to  use  a  certification  seal.  This 
could  be  container  manufacturers,  but  it 
also  could  be  registrants,  refillers,  or 
even  end  users.  The  seal  would  indicate 
that  a  person  had  certified  to  EPA  that 
the  container  meets  the  part  165 
standards.  Registrants  would  address 
container/formulation  compatibility  by 
identifying  design  type  parameters  to 
refillers  and  EPA. 

(3)  Container  manufacturers  would  be 
responsible  for  containers  meeting  the 
proposed  design  standards.  Registrants 
would  address  container/formulation 
compatibility  by  identifying  design  type 
parameters  to  refillers  and  EPA. 

In  evaluating  the  options  for  container 
design  responsibility,  EPA  considered 
the  differences  among  the  options  in 
terms  of  seeking  the  least  burdensome 
approacii  that  is  also  effective, 
practicable,  and  easily  enforceable.  EPA 
believes  that  Option  1  is  more  effective, 
more  practicable,  and  significantly  more 
easily  enforceable  than  the  other  two 
options. 

EPA  also  considered  whether  the 
proposed  regulations  would  encourage 
refiilable  containers.  For  the  following 
reasons,  EPA  considers  it  desirable  to 
encourage  the  use  of  refiilable 
containers  with  the  proposed  part  165 
container  regulations: 

(1)  HFRA  section  19(e)(l)(B)(iv) 
encourages  the  use  of  refiilable 
containers;  it  directs  EPA  to  promulgate 
regulations  on  container  design  to 
facilitate  safe  refill  and  reuse. 

(2)  Refiilable  containers  are  consistent 
with  the  concept  of  pollution 
prevention  and  waste  minimization. 

(3)  The  demand  from  end  users  for 
refiilable  containers  is  strong  and 
growing. 

EPA  believes  there  may  be  a 
difference  among  the  options  in  terms  of 
whether  the  regulations  would 
encourage  refiilable  containers.  EPA 
requests  comments  on  whether  each 
'  option  would  encourage  refiilable 
containers,  as  well  as  the  reasons  why 
or  why  not. 

On  the  other  hand,  EPA  does  not 
believe  there  would  be  a  significant 
difference  among  the  containers  that  are 
designed  and  produced  under  the 
various  options.  EPA  anticipates  that 
container  manufacturers  will  make 
containers  that  meet  the  standards  in 
order  to  fulfill  a  market  demand, 
regardless  of  who  is  responsible  under 
EPA's  regulations. 

Similarly,  there  may  not  be  a  big 
difference  among  the  options  in  terms  of 
the  costs  to  design  complying 
containers.  The  containers  likely  would 
be  designed  similarly  regardless  of  who 
was  responsible.  Also,  the 


recordkeeping  requirements  and  the 
associated  costs  would  be  similar  for  all 
of  the  options.  However,  the  party 
responsible  for  recordkeeping  varies, 
which  may  alter  the  burden  of  the 
proposed  regulation. 

EPA  requests  comments  on  the 
differences  in  the  risks,  benefits,  and 
costs  among  the  options,  and  on  ways 
in  which  these  options  could  be 
improved. 

b.  Option  1 —  Registrants,  model 
numbers.  In  option  1,  which  is  preferred 
by  EPA,  registrants  would  be 
responsible  for  the  containers  meeting 
the  proposed  design  standards.  The 
containers  would  be  marked  with  the 
phrase  "Meets  EPA  standards  for 
refiilable  pesticide  containers."  The 
phrase  would  not  imply  any  degree  of 
review  or  acceptance  by  EPA.  In 
proposed  §  165,126,  registrants  would 
be  required  to  certify  to  EPA  that  the 
refiilable  containers  that  are  refilled 
with  their  products  meet  the  design 
standards.  Under  §  165.128,  registrants 
would  be  responsible  for  maintaining 
records  on  the  refiilable  containers  used 
to  distribute  or  sell  their  products. 

Registrants  would  be  required  by 
§  165.130(b)(2)  4o  develop  a  written  list 
of  acceptable  containers  for  each 
product.  This  list  would  identify  those 
refiilable  containers  that  could  be  used 
for  selling  or  distributing  the  registrant's 
product.  Acceptable  containers  would 
be  those  that  the  registrant  has 
determined  meet  the  standards  of 
§  165.124  and  are  compatible  with  the 
pesticide  formulation  to  which  the  list 
applies.  As  described  in 
§  165.130(b)(2)(ii).  the  containers  would 
be  required  to  be  identified  by,  at  a 
minimum,  the  container's  manufacturer 
and  model  number.  Section  165.130(c) 
would  require  registrants  to  provide  this 
written  list  of  acceptable  containers  to 
refillers.  Under  the  proposed  §  165.132, 
registrants  would  be  required  to  keep  a 
copy  of  the  list  of  acceptable  containers. 
EPA  would  have  access  to  this  list 
because  the  registrant  would  be  required 
to  make  the  records  available  for 
inspection  and  copying  and  to  submit 
them  upon  request. 

Refillers  would  be  required  by 
§  165.134(c)(l)(i)  to  refill  product  only 
into  refiilable  containers  that  are 
identified  on  the  registrant's  list  of 
acceptable  containers.  The  refiller 
would  know  that  the  registrant  had 
ensured  that  the  containers  on  the  list 
met  the  standards  of  §  165.124  and  were 
compatible  with  the  formulation. 

Option  1  is  sensible  for  several 
reasons.  Under  FIFRA,  registrants  are 
responsible  for  the  containers  as  part  of 
the  registered  pesticide  product. 
Registrants  already  submit  data  and 


other  information  as  required  to  show 
that  their  pesticide  products  do  not 
cause  unreasonable  adverse  effects  on 
the  environment.  Registrants  are  in  the 
best  position  in  terms  of  technical 
knowledge  to  determine  which 
containers  are  most  suitable  for  their 
products.  Also,  between  registrants  and 
nonregistrant  refillers,  registrants  are 
generally  larger  organizations  and  thus 
financially  more  capable  of  being 
responsible  for  container  testing. 

Refillers  would  be  able  to  identify 
allowable  containers  because  they  could 
only  repackage  products  into  containers 
specified  on  the  lists  of  acceptable 
containers.  It  would  be  easy  for  refillers 
to  recognize  the  acceptable  containers 
because  the  containers  would  be 
identified  by  model  numbers. 

EPA  inspectors  easily  would  be  able 
to  determine  whether  a  product  was 
refilled  into  a  container  meeting  the 
requirements  of  part  165  because  they 
would  know  (or  have  access  to)  the 
acceptable  model  numbers.  Similarly, 
EPA  inspectors  would  be  able  to 
determine  that  containers  had  been 
properly  tested  by  inspection  of 
registrants'  records. 

Requiring  registrants  to  be  responsible 
for  container  design  standards  may  not 
encourage  the  use  of  refiilable 
containers.  The  regulatory  approach  of 
holding  registrants  responsible  for 
container  design  standards  could  have 
the  effect  of  encouraging  registrants  to 
dedicate  containers  to  a  specific 
pesticide  product.  With  dedicated 
containers,  the  number  of  minibulk  and 
bulk  containers  needed  by  each  refiller 
could  increase,  which  could  place  an 
increased  storage,  handling,  and 
maintenance  burden  on  refillers. 
Another  possible  effect  could  be  to 
discourage  farmer-owTied  containers, 
which  may  represent  about  15  percent 
to  25  percent  of  the  current  number  of 
liquid  minibulk  containers.  EP\ 
specifically  requests  comments  on 
whether  option  1  would  encourage 
refiilable  containers. 

The  specific  requirements  of  this 
option  are  discussed  in  greater  detail  in 
Units  V.B.9  through  V.B.13  of  this 
preamble. 

As  a  variation  to  option  1,  EPA 
considered  requiring  containers  to  be 
identified  by  design  type  parameters 
rather  than  by  the  container's 
manufacturer  and  model  number.  Under 
this  variation,  registrants  would  still:  (1) 
Be  responsible  for  the  containers 
meeting  the  proposed  design  standards, 
(2)  certify  to  EPA  that  the  refiilable 
containers  meet  the  design  standards, 
and  (3)  maintain  records  for  the 
refiilable  containers.  Refillers  would  be 
required  to  refill  product  only  into 
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refillable  containers  that  the  registrant 
identifies  as  acceptable. 

Similar  to  option  1,  this  variation  has 
the  potential  to  discourage  the  use  of 
generic  refillable  containers  obtained 
independently  by  refillers  or  users. 

Another  disadvantage  of  this  variation 
is  that  refillers  and  EPA  inspectors  may 
have  difficulty  identifying  acceptable 
containers  if  they  are  given  only  a 
description  of  the  design  type 
parameters  instead  of  a  definitive  list  of 
acceptable  models.  EPA  rejected  this 
variation  partly  because  of  this  potential 
difficulty  in  identifying  acceptable 
containers. 

In  addition,  EPA  does  not  believe  the 
container  design  parameters  could  be 
^'escribed  .     that  refillers  would  itnow 
what  to  look  for  in  determining 
r::ceptab!e  containers.  Therefore,  EPA 
t:so  rejected  this  variation  because  it 
doesn't  appear  practicable  or  easily 
I  nforceable. 

c.  Option  2. —  Certification  seal. 
Lnder  option  2,  any  person  w-ould  be 
allowed  to  produce  a  container  meeting 
EPA's  design  standards.  In  addition,  any 
person  would  be  allowed  to  certify  to 
EPA  that  the  container  meets  the  part 
165  standards.  EPA  would  grant  the 
person  permission  to  mark  the  container 
permanently  with  a  seal  ("the 
certification  seal").  The  seal,  which 
would  indicate  that  a  person  had 
certified  to  EPA  that  the  container  meets 
the  part  165  standards,  could  be  a 
phrase  such  as  "Meets  40  CFR  part  165 
container  standards."  This  statement 
would  be  the  only  one  that  could  be 
used  as  the  '^al.  EPA  envisions  that 
principall>  container  manufacturers  or 
registrants  would  avail  themselves  of 
this  option,  but  refillers  or  end  users 
could  also.  The  submission  to  EPA 
would  include  a  certification  that  the 
container  meets  the  part  165  container 
design  standards,  a  description  of  the 
container  (including  its  design 
parameters,  the  container  manufacturer, 
and  the  container  model  number),  and 
a  citation  to  the  location  of  the  test  data 
and  records.  Use  of  the  seal  would  be 
denied  if  the  owner  of  die  data  and 
records  did  not  provide  EPA  access  to 
inspect  and  copy  the  data  and  records. 
The  person  who  certifies  compliance 
with  the  standard  would  be  required  to 
maintain  a  copy  of  the  certification 
submission. 

EPA  would  grant  permission  to  mark 
refillable  containers  permanently  with 
the  seal  if  all  of  the  certification 
submissioji  i.riteria  were  met.  EPA 
would  notify  the  person  making  the 
certification  of  EPA's  approval  or 
disapproval  to  use  the  seal.  EPA  would 
not  be  approving  the  .-efihable 
container,  but  rather  allo^'-ing  the  seal 


to  be  used  based  on  the  certification. 
EPA  could  compile  a  list  of  the  model 
numbers  for  which  approval  to  use  the 
seal  was  granted. 

This  option  could  include  persons 
other  than  registrants  or  refillers. 
Section  19(e)  of  FIFRA  does  not  restrict 
its  applicability  to  any  particular 
persons,  and  there  is  no  express 
statement  of  an  intent  to  limit 
applicability  of  FIFRA  section  19(e)  to 
registrants. 

Refillers  and  registrants  would  be 
required  to  repackage  product  only  into 
containers  that  had  the  certification 
seal. 

With  this  option,  registrants  would  be 
required  to  address  compatibility 
between  the  containers  and  the 
pesticide  formulations.  Compatibility 
depends  to  a  great  extent  on  the 
container's  materiaUs)  of  construction. 
Therefore,  the  registrant  would  be 
required  to  develop,  for  each  product,  a 
list  of  container  construction  materials 
that  would  be  acceptable  for  the 
containers  in  which  its  product  could  be 
distributed  or  sold.  This  would  be 
similar  to  the  list  of  acceptable 
containers  in  option  1. 

Registrants  would  be  required  to 
provide  this  WTitten  list  of  acceptable 
container  construction  materials  to 
refillers  and  to  keep  a  copy  of  it. 
Refillers  would  be  required  to  repackage 
a  pesticide  product  only  into  refillable 
containers  tbat  are  marked  with  the 
certification  seal  and  that  are  made  from 
materials  identified  as  acceptable  by  the 
registrant. 

Option  2  has  several  advantages.  It 
allows  more  fiexibility  than  option  1, 
because  refillers  wouldn't  be  bound  to 
specific  container  models  selected  by 
the  registrant,  unless  the  registrant 
required  its  pesticide  to  be  sold  or 
distributed  in  dedicated  containers. 
This  flexibility  might  help  encourage 
refillable  containers  because,  in  not 
being  limited  to  specific  manufacturers 
and  model  numbers,  it  may  be  easier  for 
parties  in  the  distribution  chain  to 
obtain  acceptable  containers.  It  would 
be  easy  for  refillers  to  identify  allowable 
containers,  because  they  would  look  for 
the  seal  and  also  ensure  the  container  is 
made  from  a  material  the  registrant  has 
identified  as  acceptable.  Similarly,  EPA 
inspectors  could  determine  if  a 
pesticide  had  been  repackaged  into  an 
improper  refillable  container  by  looking 
for  the  seal  and  reviewing  the 
registrant's  list  of  acceptable  container 
materials.  The  inspectors  would  know 
or  would  have  access  to  a  list  of  the 
model  numbers  of  containers  that  have 
been  certified  to  meet  the  standard 
through  the  information  supplied  to 
EPA.  EPA  also  would  have  a  list  of  the 


locations  of  the  data  and  records.  This 
approach  to  data  and  recordkeeping 
would  be  similar  to  the  inspection  of 
laboratories  under  the  Good  Laboratory 
Practice  Standards  in  40  CFR  part  160.  ' 
As  a  condition  for  using  the  certification 
seal,  permission  would  have  to  be  given 
for  EPA  to  inspect  testing  facilities  and 
the  data. 

A  disadvantage  of  this  option  is  that 
the  need  to  certify  and  to  obtain  EPA 
permission  to  mark  a  container 
permanently  with  the  certification  seal 
may  discourage  some  persons  from 
seeking  approval  of  a  wide  number  of 
containers  or  from  seeking 
improvements  in  existing  containers. 
Moreover,  the  disadvantage  to  EPA  is 
the  need  to  establish  and  maintain  what 
is,  in  essence,  a  licensing  program  for 
pesticide  containers  with  its 
acx:ompanying  costs  and  administrative 
requirements.  EPA  believes  an  option 
that  creates  such  administrative  burdens 
.for  the  industry  and  EPA  is  a  less 
desirable  option. 

Also,  it  could  be  more  difficult  to 
enforce  this  option  because  the  records 
and  data  could  be  held  by  container 
manufacturers,  testing  facilities, 
registrants,  refillers,  or  end  users.  EPA 
routinely  inspects  registrants  and 
registered  establishments.  EPA's 
enforcement  program,  which  is  carried 
out  in  cooperation  with  the  States,  is 
directed  to  registrants,  producers,  and 
users.  In  other  words,  EPA  has  a 
framework  for  and  experience  in 
regulating  registrants  and  producers,  but 
not  for  handling  container 
manufacturers  or  other  parties. 

d.  Option  3 —  Container 
manufacturers.  Under  option  3, 
container  manufacturers  would  be 
responsible  for  containers  meeting  the 
design  standards  in  the  proposed 
§  165.124.  The  container  manufacturer 
would  mark  the  containers  permanently 
with  a  seal,  which  would  be  a 
certification  that  the  container  meets  the 
standards  of  part  165.  As  in  option  2, 
the  seal  could  be  a  phrase  such  as 
"Meets  40  CFR  part  165  container 
standards."  The  container  manufacturer 
would  be  responsible  for  keeping 
records  for  the  containers.  Refillers 
would  be  required  to  repackage  product 
only  into  containers  that  were  marked 
with  the  seal. 

Similar  to  option  2,  registrants  would 
be  required  to  address  compatibility 
between  the  containers  and  the 
pesticide  formulations.  The  registrant 
would  be  required  to  develop,  for  each 
product,  a  list  of  construction  materials 
that  would  be  acceptable  for  the 
refillable  containers  and  provide  this 
list  to  refillers.  Registrants  would  keep 
the  requisite  list  of  acceptable  container 
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materials,  and  would  make  the  list 
dvailable  to  EPA  and  the  states. 

Refillers  would  be  required  to 
repackage  pestidde  product  only  into 
refi liable  containers  that  are  marked 
with  the  seal  and  that  are  made  from 
materials  identified  as  acceptable  by  the 
registrant. 

Option  3  makes  sense  for  several 
reaseins.  It  allows  more  flexibility  than 
Option  1,  mainly  because  refillers 
wouldn't  be  bound  to  specific  container 
models  selected  by  registrants,  unless 
the  registrant  required  specific 
containers  for  its  pesticide  products. 
This  flexibility  might  help  encourage 
the  use  of  refillabie  containers  because 
it  riiay  be  easier  for  parties  in  the 
pesticide  distribution  chain  to  obtain 
accept^le  refillabie  containers.  Refillers 
could  identify  allowable  containers  by 
looking  for  the  seal  and  checking  to  be 
sure  that  the  container  is  made  from  a 
material  the  registrant  has  identified  as 
acceptable.  Similarly,  EPA  inspectors 
could  determine  if  pesticide  has  been 
repackaged  into  an  improper  refillabie 
container  by  looking  for  the  seal  and 
reviewing  the  registrant's  list  of 
acceptable  container  materials. 

Because  this  option  assigns 
responsibility  for  container  design 
standards  to  container  manufacturers,  it 
departs  from  the  traditional  FIFRA 
regulatory  scheme  that  places  the 
burden  of  registrability  of  pesticides  on 
pesticide  registrants.  However,  section 
19(e)  of  FIFRA  does  not  restrict  its 
applicability  to  any  particular  person. 
Neither  FIFRA  section  19  nor  the 
legislative  history  for  the  1988 
amendments  to  FIFR.^  indicate 
Congress  intended  to  preclude 
regulation  of  container  maniifacturers 
for  contaiuer  design. 

Under  option  3,  EPA  would  be 
entering  an  industry  sector  it  has  never 
regulated  before  under  FIFRA.  The 
disadva:itage  and  the  main  reason  this 
option  was  rejected  is  that  EPA  lacks 
information  and  experience  in  this 
industry,  and  has  no  regulatory 
infrastructure  in  place.  Also,  EPA's 
enforcement  capability  could  be  limited 
because  there  is  no  liiik  between 
responsibility  for  container  design  and 
sale  or  distribution  of  the  pesticide. 

Again,  EPA  welcomes  comments  on 
the  merits  and  drawbacks  of  these 
options. 

9.  Certification,  recordkeeping,  and 
inspection.  As  discussed  regarding 
option  1,  registrants  would  be  required 
to  certify  that  the  containers  meet  the 
container  design  standards  and  to 
maintain  records  regarding  these 
standards. 

Proposed  §  165.126(a)  would  require 
registrants  to  certify,  for  each  product 


sold  or  distributed  in  refillabie 
containers,  that  all  refillabie  containers 
in  which  that  product  is  distributed  or 
sold  meet  the  standards  of  §  165.124. 
This  would  apply  both  to  registrants 
who  distribute  or  sell  pesticide  product 
to  refillers  for  refilling  and  to  registrants 
who  distribute  or  sell  pesticide  product 
in  refillabie  containers.  Section 
165.124(b)  would  specify  the  contents  of 
the  certification,  including  an 
acceptable  certification  statement. 

Proposed  §  165.126tc)  would  specify 
that  a  certification  be  submitted  with 
each  application  for  a  new  registration. 
For  currently  registered  pesticides,  as 
proposed  in  §  165.139,  a  certification 
would  be  required  to  be  submitted  no 
later  than  2  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

Section  165.128  would  specify  the 
container  design  recordkeeping 
requirements  for  registrants.  This 
section  would  apply  to  registrants  who 
distribute  or  sell  pesticide  product  to 
refillers  for  refilling  and  to  registrants 
who  distribute  or  sell  pesticide  product 
in  refillabie  containers.  The  records 
would  have  to  be  maintained  for  as  long 
as  the  registrant  allows  the  container  to 
be  used;  that  is,  for  as  long  as  the 
container  is  identified  on  the  registrant's 
list  of  acceptable  containers,  and  for  3 
years  thereafter.  Registrants  would  be 
required  to  make  the  records  available 
for  inspection  and  copying  and  to 
furnish  them  upon  request. 

Section  165.126ia)  would  require  Oiat 
a  description  of  the  container  be  a  part 
of  the  records  for  all  refillabie 
containers.  A  description  of  the 
container  is  necessary  to  link  the 
records  to  the  actual  containers. 
Specifically,  the  description  would  be 
required  to  include,  but  not  be  limited 
to.  the  kind  of  refillabie  container 
(liquid  minibulk,  liquid  bulk,  etc.),  the 
model  number  of  the  container,  the 
container  manufacturer,  and  the 
container's  design  type  parameters, 
including  the  structural  design,  size 
(capacity  and  dimensions),  material  of 
construction,  wall  thickness,  manner  of 
construction,  and  (for  minibulks)  pump 
fittings. 

Prof)Osed  §  165.128(b)  would  specify 
the  records  pertaining  to  the  drop  test 
that  would  be  required  for  dry  minibulk 
or  liquid  minibulk  containers.  For 
minibulk  containers,  the  records  would 
be  required  to  include  at  least  one  of 
three  different  kinds  of  records.  The  first 
kind  of  record,  as  described  in 
§  165.128(bMli(i).  would  be  a  copy  of 
the  test  data,  including  a  description  of 
the  test,  a  description  of  the  container 
tested,  the  test  results,  the  date  and 
location  of  the  test,  and  the  test 


operators'  names.  "A  description  of  the 
test"  would  include  the  exact  details  of 
the  drop  test  that  was  performed, 
including  which  procedure  was 
followed  li.e.,  the  test  specified  in 
§  165.125(c).  (d),  or  (e)],  the  drop  height, 
and  the  characteristics  of  the  material 
that  was  used  to  fill  the  container  for  the 
tests,  such  as  the  relative  density  of  the 
material.  The  description  of  the 
container  is  necessary  to  verify  that  the 
correct  container  was  tested.  The  rest  of 
the  information  in  proposed 
§  165.128(b)(l)(i),  i.e.,  the  test  resuh.  the 
date  and  location  of  the  test,  and  the  test 
operators'  names,  is  similar  to  the  type 
of  information  included  in  the 
recordkeeping  specified  by  DOTs  HM- 
181,  specifically  in  49  CFR  178.601(k). 
As  discussed  in  Unit  V.B.7  of  this 
preamble,  the  test  records  would  have  to 
include  the  resuhs  of  failed  tests  of  the 
same  design  type. 

Tvro  other  kinds  of  records  are 
included  to  allow  the  registrant 
flexibility.  EPA  does  not  expect  that  all 
registrants  will  do  tlie  drop  test 
themselves.  Therefore, 
§  165.128(bHl){ii)  would  specify-  that  a 
letter  from  the  container  manufacturer 
would  be  acceptable.  Similarly. 
§  165.1 28(b)(2Miii)  would  specify'  that  a 
letter  from  the  facility  that  conducted 
the  test  wouW  be  acceptable.  The  letters 
would  be  required  to  contain  much  of 
the  same  information  as  that  specified 
for  the  first  kind  of  record,  including  the 
specific  test  type,  a  description  of  the 
container,  and  the  test  results.  Instead  of 
including  the  date  and  location  of  the 
test  and  the  test  operators'  names,  the 
letters  ^-ould  be  required  to  Sf)ecify'  the 
location  of  the  original  test  data. 

Section  lB5.128ib)(3)  would  specify 
that  EPA  reserves  the  right,  on  a  case  by 
case  basis,  to  require  submission  of  the 
drop  test  data.  EPA  considers  'ht;se  data 
necessary  to  maintain  a  registration 
under  FIFRA  section  3.  Therefore,  while 
registrants  would  not  be  required  to 
maintain  a  copy  of  the  test  data, 
registrants  would  still  be  responsible  for 
assuring  that  they  could  obtain  the  data 
so  that  they  could  submit  the  data  to 
EPA,  if  required  to  do  so.  Since  the 
testing  must  be  done  according  to  the 
GLP  standards,  EPA  would  also  have 
the  right  to  inspect  the  testing  facility 
and  copy  the  data  under  40  CFR  160.15. 
If  EPA  were  denied  access  to  the  testing 
facility  or  the  data,  then  EPA  would  not 
consider  the  test  data  reliable  for 
supporting  the  registration. 

Proposed  §  165.128(b)(2)  would 
require  that  the  registrant  keep  a 
statement  of  compliance  or 
noncompliance  vrith  respect  to  the  GLP 
standards,  as  described  by  40  CFR 
160.12,  with  the  drop  test  records. 
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Similar  to  the  approach  for  the  residue 
removal  data  (as  discussed  in  Unit 
IV.B.9  of  this  preamble),  EPA  is 
considering  requiring  registrants  to 
submit  the  GLP  statement  of  compliance 
or  noncompliance  for  the  drop  testing. 
As  in  Unit  IV.B.9  of  this  preamble,  EPA 
requests  comments  on  whether  the  GLP 
statement  of  compliance  or 
noncompliance  should  be  kept  with  the 
drop  test  records  as  proposed,  or 
submitted  to  EPA. 

10.  Transfer  of  registered  pesticide 
products  into  refillable  containers. 
FIFRA  section  3(a)  provides  in  pertinent 
part  that  "...  no  person  ...  may 
distribute,  sell,  offer  for  sale,  hold  for 
sale, ...  to  any  person  any  pesticide 
which  is  not  registered  with  the 
Administrator."  Registration  is  the 
principal  means  of  ensuring  that  a 
product  is  brought  under  the  FIFRA 
regulatory  scheme.  The  registrant  must 
demonstrate  to  EPA's  satisfaction  that 
the  product  meets  the  statutory  criteria 
for  registration  with  respect  to 
composition,  labeling,  and  the  lack  of 
unreasonable  adverse  effects.  The 
registrant  must  take  responsibility  for 
quality  control  of  the  product's 
composition  and  for  adequate  labeling 
describing  the  product,  its  hazards,  and 
its  uses.  Repackaging  of  a  pesticide 
produces  a  new  pesticide  product  that 
must  be  registered  before  it  can  be 
distributed  or  sold. 

In  1977,  EPA  issued  an  enforcement 
policy  for  bulk  shipments  of  pesticides. 
The  policy  describes  certain  conditions 
in  which  EPA  allows  the  transfer  and 
repackaging  of  bulk  pesticides  to  occur 
without  requiring  registration  of  the 
repackaged  pesticides  (Ref.  63).  The 
1977  Bulk  Pesticides  Enforcement 
Policy  (the  Policy)  defined  "bulk"  for 
the  purposes  of  the  Policy  as  "any 
volume  of  pesticide  greater  than  55 
gallons  or  100  pounds  held  in  an 
individual  container."  EPA  developed 
the  Policy  to  accommodate  business 
practices  of  manufacturers  and 
distributors  who  handle  pesticides  in 
large  undivided  quantities  rather  than  in 
small  individual  containers  because 
EPA  believed: 

(1)  The  need  to  properly  dispose  of 
excess  numbers  of  containers  would  be 
reduced. 

(2)  Less  warehouse  space  would  be 
required. 

(3)  Labor  and  handling  costs  would  be 
reduced. 

(4)  Inventories  could  be  more 
accurately  controlled. 

EPA  also  recognized  that  encouraging 
the  use  of  refillable  containers  would 
aid  in  minimizing  waste. 

In  the  Policy,  EPA  determined  that 
repackaging  of  bulk  pesticides  could 


occur  without  a  separate  registration  if 
certain  conditions  were  met  that  would 
assure  that  the  purposes  of  registration 
would  be  satisfied.  The  conditions  are 
that  repackaging  of  the  registered  bulk 
pesticides  could  involve  nothing  more 
than  changing  the  product  container; 
i.e.,  no  change  in:  (1)  The  pesticide 
formulation,  (2)  the  pesticide's  labeling 
except  to  add  an  appropriate  statement 
of  net  contents  and  a  registered 
establishment  number,  and  (3)  the 
identity  of  the  party  accountable  for  the 
product's  integrity. 

The  Policy  elaborated  on  the 
accountability  requirement.  The 
pesticide  has  to  be:  (1)  Transferred  at  an 
establishment  owned  by  the  registrant, 
(2)  transferred  at  a  registered 
establishment  operated  by  a  person 
under  contract  with  the  registrant,  or  (3) 
transferred  at  a  registered  establishment 
owned  by  a  party  not  under  contract  to 
the  product  registrant,  but  who  had 
been  furnished  written  authorization  for 
use  of  the  product  label  by  the 
registrant.  The  requirement  for  written 
authorization  assures  that  the  registrant 
remains  responsible  for  quality  control 
of  the  product's  composition  and 
adequate  labeling  describing  the 
product,  its  hazards,  and  its  uses. 

The  1977  Policy  only  addressed  the 
transfer  of  a  volume  of  pesticide  greater 
than  55  gallons  or  100  pounds  held  in 
an  individual  container.  In  March  1991, 
the  Policy  was  amended  to  allow 
repackaging  of  any  quantity  of 
pesticides  into  refillable  containers, 
provided: 

(1)  The  container  is  designed  and 
constructed  to  accommodate  the  return 
and  refill  of  greater  than  55  gallons  of 
liquid  or  100  pounds  of  dry  material. 

(2)  Either:  (a)  the  containers  are 
dedicated  to  and  refilled  with  one 
specific  active  ingredient  in  a 
compatible  formulation,  or  (b)  the 
container  is  thoroughly  cleaned 
according  to  written  instructions 
provided  by  the  registrant  to  the  dealer 
prior  to  introducing  another  chemical 
into  the  container,  in  order  to  avoid 
cross-contamination. 

(3)  All  other  conditions  of  the  July  11. 
1977  Policy  are  met  (Ref.  62). 

Container  disposal  is  a  growing 
problem  in  some  areas  of  the  country. 
The  1991  amendment  to  the  Policy  that 
allowed  refillers  to  repackage  less  than 
55  gallons  of  product  into  containers 
with  capacities  greater  than  55  gallons 
was  envisioned  as  a  step  toward 
encouraging  greater  use  of  refillable 
containers  and  thus  reducing  the 
number  of  containers  for  disposal. 

In  FIFRA  section  19(e),  Congress 
directed  EPA  to  promulgate  container 
design  regulations  that  facilitate  safe 


reuse  of  containers,  thus  indicating  that 
Congress  considered  encouraging  the 
use  of  refillable  containers  important. 
Now  that  EPA  is  proposing  container 
design  standards  for  refillables  and 
requirements  for  refillers,  EPA  believes 
it  should  expand  the  practice  permitted 
by  the  Policy  to  allow  repackaging  into 
any  refillable  container  that  meets  the 
part  165  standards.  Accordingly,  EPA 
intends  to  replace  the  Bulk  Pesticides 
Enforcement  Policy  with  §  165.129.  The 
proposed  §  165.129  provides  that  a 
registrant  may  allow  a  refiUer  to 
repackage  the  registrant's  pesticide 
product  into  any  size  refillable 
container  and  to  distribute  or  sell  such 
repackaged  product  under  the 
registrant's  registration,  provided  all 
conditions  set  out  in  the  rule  are  met. 
In  other  words,  the  refiller  would  not 
have  to  obtain  a  separate  registration  to 
distribute  or  sell  the  repackaged 
product. 

One  of  the  proposed  conditions  is  that 
the  transfer  of  the  pesticide  product  into 
refillable  containers  must  be  done  at  a 
registered  establishment.  This  is  based 
on  the  regulations  at  40  CFR  part  167, 
governing  registration  of  establishments, 
which  require  that  repackaging  of 
pesticides  occur  at  registered 
establishments.  Registrants,  distributors, 
or  dealers  who  deliver  pesticides  to 
farmers  or  other  end  users  are 
responsible  for  assuring  that  the  site 
where  the  transfer  occurs  is  a  registered 
establishment. 

The  proposed  rule  would  not  change 
the  existing  law,  the  Bulk  Pesticides 
Enforcement  Policy  would  be  replaced 
by  a  regulation.  The  registrant  would 
remain  responsible  for  the  integrity, 
labeling,  and  packaging  of  the 
repackaged  product.  Both  the  registrant 
and  refiller  may  be  held  liable  for 
violations  pertaining  to  the  repackaged 
pesticide.  For  example,  the  registrant 
and  the  refiller  both  would  be 
responsible  if  the  product  was 
adulterated.  Both  the  refiller  and  the 
registrant  would  be  the  "person"  who 
distributed  or  sold  an  adulterated 
product.  The  registrant  would  be 
responsible  because  the  registrant 
authorized  the  refiller  to  repackage  the 
pesticide.  The  proposed  requirements  in 
§  §  165.130  and  165.134  would  address 
the  responsibilities  of  registrants  and 
refillers  for  labeling,  container 
inspection,  and  residue  removal.  In 
order  to  assure  the  registrant's 
accountability  for  the  repackaged 
product.  EPA  is  considering  adding  to 
§  165.129  a  requirement  that  registrants 
submit  to  EPA  an  acknowledgement 
that:  (1)  They  have  entered  into  a 
repackaging  agreement  with  a  refiller 
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and  (2)  they  are  responsible  for  the 
integrity  of  the  repackaged  product. 

The  Bulk  Pesticides  Enforcement 
PoHcy  would  remain  in  effect  until  the 
date  specified  for  compliance  in 
§  165.139.  at  which  point  it  would  be 
rescinded. 

Proposed  §  165.129  would  apply  to 
registrants  authorizing  distributors  and/ 
or  dealers  (refillers)  to  repackage  the 
registrants'  registered  pesticide  products 
into  refillable  containers.  Refillers 
operating  under  contract  to  a  registrant 
and  refillers  operating  under  wTitten 
nuthorization  by  a  registraril  would  be 
regulated  the  same  under  subpart  G. 
Section  165.129  would  not  apply  to 
registrants  repack^ing  their  own 
pesticide  products  solely  at  their  own 
establishments.  Under  40  CFR 
152.46(b),  the  registrant  can  modify  the 
package  size  and  label  net  contents 
statement  witliout  notifying  EP.\.  This 
would  be  an  amendment  to  the 
registration  not  requiring  EPA 
notification  or  approval. 

As  a  result  of  recent  compliance 
monitoring  efforts,  EPA  has  received 
information  that  indicates  there  may  be 
a  significant  contamination  problem 
with  repackaged  products.  Despite 
considering  it  desirable  to  encourage  the 
use  of  refillable  containers  as  outlined 
in  Unit  V.B.8.a  of  this  preamble,  EPA 
may  consider  the  altemcHve  of  not 
allowing  the  practice  of  bulk 
repackaging  to  continue,  and  invites 
comments  and  information  on 
contamination  incidents  or  other 
problems  associated  with  bulk 
repackaging.  If  registrants  could  not 
authorize  repackaging  of  their  pesticides 
by  refillers,  then  refillers  would  have  to 
obtain  a  registration  to  sell  or  distribute 
the  repackaged  product. 

As  producers,  registrants  and  refillers 
are  required  to  comply  >viUi  the  section 
8  recordkeeping  and  section  7  reporting 
regulations  in  40  CFR  parts  169  and  1€7, 
re.spectively. 

11.  Registrant  responsibilities 
concerning  refilling  activities.  Section 
155.130  would  prescribe  the 
requirements  for  registrants  to  promote 
safe  refilling  and  reuse  of  containers. 
These  requirements  would  Liclude 
providing  refillers  with  written 
authorization  or  a  written  contract, 
developing  a  written  refilling  residue 
removal  procedure  for  each  product, 
developing  a  WTitten  Ust  of  acceptable 
containers  for  each  product,  and 
ensuring  that  the  label  and  labeling, 
residue  removal  procedure,  and 
acceptable  container  list  are  available  at 
the  establishments  where  the 
registrant's  product  is  repackaged  into 
refillable  containers. 


Note  that  registrants  also  would  be 
subject  to  the  proposed  requirements  in 
§  165.134  for  all  refilling  operations  they 
conduct.  Additionally,  repackaging  by 
the  registrant  must  be  done  at  a 
registered  establishment,  as  required  bv 
40  CFR  part  167.  Currently,  the  Bulk 
Pesticides  Enforcement  Policy  provides 
an  exemption  from  the  requirement  for 
the  transfer  of  pesticides  to  be 
conducted  at  registered  establishments 
for  registrants  that  deliver  bulk 
pesticides  directly  to  com.mercial 
applicators,  if  the  pesticides  are  metered 
off  into  the  applicator's  tanks  without 
being  put  into  a  dealer's  holding  tank. 
EPA  sees  no  reason  to  continue  this 
exception  from  the  registered 
establishment  requirement. 
Accordingly,  when  the  Bulk  Pesticides 
Enforcement  Policy  is  rescinded,  this 
practice  will  no  longer  be  allowed.  EPA 
requests  comments  on  the  effect  of 
discontinuing  this  exception. 

The  proposed  §  165.130(a)  would  set 
out  the  general  responsibilities  of  a 
regi.strant.  Under  §  165.130(a)(1).  a 
registrant  would  be  required  to  provide 
a  written  contract  or  a  written 
authorization  to  a  refiller  prior  to 
distribution  or  sale  of  the  pesticide 
product  to  the  refiller.  The  requirement 
for  the  written  contract  or  written 
authorization  would  not  apply  if  the 
registrant  of  the  repackaged  product  is 
the  sole  refiller. 

Proposed  §  165.130(a)(2)  would  hold 
the  registrant  responsible  for  product 
integrity  of  the  pesticide  product 
repackaged  by  the  refiller  under  written 
authorization  or  contract.  Product 
integrity  means  that  the  pesticide 
product  is  not  adulterated  or  different 
from  the  composition  as  described  in 
the  statement  submitted  by  the 
registrant  in  connection  with 
regi.stration  under  section  3  of  FIFRA. 
This  proposed  rttquireraeut  reflects 
current  law.  Under  FIFRA  section 
12(a)(1),  it  is  unlawful  for  any  person  to 
distribute  or  sell  to  any  person  a 
pesticide  which  is  adulterated  or  whose 
composition  differs  from  the 
composition  described  in  the  statement 
required  in  connection  with  registration. 
Both  the  registrants  and  the  refillers  are 
selling  or  distributing  the  product  The 
registrant  is  responsible  because  the 
registrant  has  authorized  the  refiller  to 
repai-kage  the  registrant's  pesticide 
product  and  to  use  the  registrant's  label 
according  to  the  terms  of  the  written 
authorization  or  contract.  The  registrant 
remains  accountable  for  its  repackaged 
product  which  is  distributed  or  sold  in 
the  refillable  container. 

Registrants  have  raised  the  issue  of 
w  hether  there  should  be  an  exception 
from  liabihty  for  aduheration  or 


contamination  of  the  pesticide  product 
if  registrants  can  show  that  the 
adulteration  or  contamination  occurred 
solely  because  of  actions  or  lack  of 
actions  by  the  refiller.  EPA  believes  it  is 
appropriate  for  registrants  to  be  held 
responsible  for  acts  by  the  refillers 
because  the  repackaging  is  being  done 
under  the  registrant's  registration  and 
the  refillers  are  agents  of  the  registrants 
for  purposes  of  canying  out  the  written 
authorization  or  contract. 

Proposed  5  165.130(b)  would  require 
registrants  to  develop  written 
procedures  for  residue  removal  from 
refillable  containers  in  preparation  for 
refilling  (the  refilling  residue  removal 
prtx:edure)  and  written  lists  of 
acceptable  containers.  Both  the  residue 
removal  procedures  and  acceptable 
container  lists  would  be  product- 
specific.  Section  165.130(b)  would 
apply  to  registrants  who  distribute  or 
sell  pesticide  products  to  refillers  for 
repackaging  into  refillable  containers 
and  to  registrants  who  distribute  or  sell 
pesticide  products  in  refillable 
containers. 

Under  §  165.130(b)(1).  registrants 
would  be  required  to  develop  a  written 
refilling  residue  removal  procedure  for 
each  pesticide  product.  The  refilling 
residue  removal  procedure  would 
describe  th«  pro<:edures  for  remo\ing 
pesticide  residues  from  a  container 
before  it  is  refilled  with  the  registrant's 
product. 

Proposed  §  165.130(b)(l)(i)  would  set 
the  performance  standard  for  residue 
removal  before  refiUing  a  container. 
Specifically.  §  165.130(b)il)  would 
require  the  refilling  residue  removal 
procedure  to  be  adequate  to  ensure  that 
the  composition  of  the  pesticide  does 
not  differ  at  the  time  of  its  distribution 
or  sale  from  its  composition  as 
de.scribed  in  the  statement  required  in 
connection  with  its  registration.  To 
obtain  a  registration,  applicants  must 
submit  a  statement  of  formula  and 
product  chemistry  data  that  includes, 
among  other  things,  certified  limits  for 
active  ingredients,  inerts.  and  impurities 
of  toxicological  significance  (40  CFR 
part  158).  Additionally,  any  impurity 
that  exceeds  0.1  percent  by  weight  of 
the  active  ingredient  must  be  identified 
and  the  nominal  concentration  of  the 
impurity  in  the  product  must  be 
fiimished  (40  CFR  158.155(d)l. 

If  any  impurity  were  to  be  introduced 
into  the  pesticide  formulation  from 
some  external  source,  such  as  the 
previous  product  in  the  container,  tlie 
result  could  be  adulteration  of  the 
pesticide  product.  Contamination  from 
previous  pesticide  formulations  is  a 
concern  with  refillable  containers. 
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Contamination  of  pesticides  from 
failure  to  clean  out  previously  held 
pesticides  properly  can  lead  to  crop 
damage,  residues  exceeding  the 
tolerances,  or  illegal  applications  of 
pesticides  to  foods  for  which  there  are 
no  tolerances.  This  could  lead  to 
unanticipated  risks  from  the  use  of  the 
pesticide.  Also,  such  contamination 
from  mismanagement  of  refillable 
containers  could  be  very  costly,  due  to 
reimbursing  growers  for  crops  that  have 
been  damaged  and/or  cannot  be  sold. 

In  1990,  Iowa  ran  a  pilot  project  in 
which  dealers  were  allowed  to 
repackage  less  than  56  gallons  of 
product  into  containers  with  capacities 
of  56  gallons  or  larger  (Ref.  32).  As  part 
of  the  project,  the  Iowa  Department  of 
Agriculture  and  Land  Stewardship 
sampled  representative  minibulks  to  test 
the  product  repackaged  into  the 
container  for  the  presence  of  the  active 
ingredient(s)  previously  in  the 
container. 

Twelve  minibulk  containers  were 
tested  and  4  of  the  12  were  determined 
to  be  contaminated  (i.e..  they  contained 
active  ingredients  other  than  those 
specified  on  the  containers'  labels).  No 
contamination  from  the  previous  active 
ingredient  was  detected  in  six  samples. 
Contamination  of  the  active  ingredient 
could  not  be  determined  in  two  other 
samples,  because  the  second  pesticide 
product  contained  the  same  active 
ingredient  as  the  previous  product.  Of 
the  four  contaminated  samples,  the 
active  ingredient  previously  contained 
in  the  minibulk  was  detected  in  two. 
The  other  two  samples,  both  from  the 
same  dealer,  were  contaminated  with  an 
active  ingredient  other  than  that  of  the 
previously  held  product. 

Despite  the  limited  number  of 
containers  sampled,  the  Iowa  project 
shows  that  there  can  be  a  problem  with 
contamination  and  product  integrity 
with  renilable  containers. 

As  a  resuh  of  recent  compliance 
monitoring  efforts,  EPA  has  received 
information  that  indicates  there  may  be 
a  significant  contamination  problem 
with  repackaged  products.  The  results 
of  sampling  pesticides  in  refillable 
containers  in  Region  7  indicated  that 
about  60  percent  of  the  samples  from 
bulk  storage  tanks  contained 
contamination  and  about  80  percent  of 
the  samples  from  minibulk  containers 
contained  contamination  (Ref.  7). 

Contamination  of  a  pesticide  in  the 
refillable  container  that  resuhs  from  the 
container  not  being  properly  cleaned 
before  refilling  would  be  a  violation  of 
FIFRA  section  12(a)(1)(E)  if  the 
pesticide  is  adulterated,  or  section 
12(a)(1)(C)  if  the  product  composition 
differs  from  the  registered  product. 


Another  possible  source  of 
contamination  is  the  use  of  common 
piping,  pumps,  meters  and  discharges 
hoses  to  distribute  pesticide  product 
from  bulk  tanks.  The  Minnesota 
Department  of  Agriculture  conducted  a 
survey  of  40  refiUers  in  Minnesota  and 
found  that  29  of  these  facilities  had 
dedicated  (separate)  plumbing  systems, 
while  11  had  common  plumbing 
systems  (Ref.  35).  If  the  pipes,  pumps, 
meters  and  hoses  are  not  properly 
purged  between  transfers,  the  residue 
from  the  first  product  can  contaminate 
the  second  product.  EPA  requests 
comments  on  the  potential  contribution 
of  common  plumbing  systems  to 
contamination  and  whether  EPA  should 
address  plumbing  systems  in  the  final 
rule. 

Under  proposed  §  165.130(b)(l)(ii).  if 
the  refilling  residue  removal  procedure 
requires  the  use  of  a  solvent  other  than 
the  diluent  used  for  application  of  the 
pesticide  as  specified  on  the  label  under 
"Directions  for  Use,"  or  if  there  is  no 
diluent  used  for  application  (examples: 
granules,  some  ultra-low-volume 
concentrates),  the  refilling  residue 
removal  procedure  would  be  required  to 
describe  how  to  manage  the  rinsate 
resulting  from  the  procedure  in 
accordance  with  applicable  Federal  and 
State  regulations.  The  rinsate 
management  instructions  are  intended 
to  encourage  the  reuse  of  rinsates  by 
application  in  accordance  with  label 
instructions,  rather  than  having  to 
dispose  of  them.  In  situations  where 
registrants  recommend  or  require 
cleaning  with  a  solvent  that  would 
result  in  rinsate  that  could  not  be 
applied  to  any  labeled  site,  registrants 
would  have  to  describe  how  to  manage 
that  rinsate.  An  example  of  acceptable 
rinsate  management  instructions  for  a 
solvent  that  can  be  reused  to  rinse 
containers  would  be:  "Collect  the 
solvent  solution  in  a  designated 
container  and  reuse  it  to  clean  other 
containers.  After  using  the  solvent  to 
clean  25  containers,  contact  the 
re^strant  for  disposal  instructions." 

The  requirement  for  a  residue  removal 
procedure  in  proposed  §  165.130(b)(1) 
would  apply  only  to  cleaning  the 
containers  before  they  are  to  be  refilled. 
Residue  removal  prior  to  disposal  (by 
users  or  refillers)  is  addressed  in  the 
proposed  modifications  to  labels  in  part 
156  of  this  chapter  (see  the  discussion 
in  Unit  VII.B.7  of  this  preamble). 
Proposed  §  156.144(e)(2)  would  require 
registrants  to  provide  a  label  statement 
giving  instructions  on  cleaning  refillable 
containers  prior  to  disposal. 

Proposed  §  156.144(e)(2)  would  allow 
the  registrant  a  number  of  options  for  a 
residue  removal  label  statement,  as  long 


as  the  chosen  procedure  is  appropriate 
for  the  characteristics  and  formulation 
of  the  pesticide  product  and  is  adequat« 
to  protect  human  health  and  the 
environment,  as  provided  in 
§156.144(e)(2)(ii). 

One  option  under 
§  156.144(e)(2)(iii)(A)  would  be  the 
refilling  residue  removal  procedure 
developed  by  the  registrant.  EPA 
anticipates  that  in  most  cases  registrants 
would  be  able  to  use  the  same 
procedure  for  residue  removal  both 
before  refilling  and  prior  to  disposal, 
although  the  language  placed  on  the 
label  for  cleaning  prior  to  disposal 
would  most  likely  be  a  condensed  and 
simplified  version  of  the  refilling 
residue  removal  procedure.  EPA 
believes  that  residue  removal 
procedures  sufficient  to  ensure  that  the 
product  subsequently  sold  in  a 
container  would  not  differ  from  its 
composition  as  described  as  a  condition 
of  registration  most  likely  would  clean 
containers  well  enough  to  be  safely 
disposed,  whether  that  would  be 
recycling,  incinerating,  landfilling,  or 
another  management  option.  EPA 
anticipates  that  the  procedures 
proposed  by  registrants  for  the  label 
would  generally  provide  for  triple 
rinsing  or  the  equivalent  degree  of 
pesticide  removal  from  refillable 
containers. 

Under  §  156.144(e)(2)(iii)(B), 
registrants  also  could  base  their  label 
language  on  standard  industry  practices 
that  they  use  to  prevent  adulteration 
during  refilling,  as  long  as  the  general 
standard  is  met. 

Proposed  §  156.144(e)(2)(iii){C) 
includes  a  potentially  acceptable  label 
statement  for  residue  removal  from 
refillable  containers  prior  to  disposal. 
EPA  developed  this  statement  by 
compiling  key  components  of  current 
industry  practices.  The  residue  removal 
procedure  described  in 
§  156.144(e)(2)(iii)(C)  would  include 
filling  the  container  10  percent  full  with 
water,  agitating  the  container  vigorously 
or  recirculating  the  water  with  the 
pump,  emptying  the  container  and 
repeating  the  process  two  more  times. 
This  procedure  involves  rinsing  the 
refillable  container  three  times, 
although  it  is  different  from  the 
description  of  triple  rinsing  for 
nonrefillable  containers  as  proposed  in 
§  §  156.144(d)(l)(ii)(A)  and  (iii)(A).  EPA 
believes  that  the  procedure  for  cleaning 
refillable  containers  in  proposed 
§  156.144(e)(2)(iii)(C)  would  provide  for 
triple  rinsing  or  the  equivalent  degree  of 
pesticide  removal  from  the  refillable 
container. 


Federal  Register  /  Vol.  26.  No.  29  /  Friday,  February  11,  1994  /  Proposed  Rules 


6743 


Finally,  the  registrant  could  propose  a 
different  residue  removal  statement  that 
the  registrant  considers  appropriate. 

The  proposed  approach  for  cleaning 
refi  liable  containers  before  disposal  is 
different  from  that  of  nonrefillable 
containers.  At  this  time,  EPA  is  not 
proposing  to  set  a  numerical 
performance  standard  for  the  amount  of 
residue  that  can  remain  in  a  refillable 
container.  EPA  does  not  have  sufficient 
information  on  the  amount  of  residue 
remaining  after  refillable  containers  are 
cleaned.  Also,  currently  there  are  no 
established,  standardized  refillable 
container  cleaning  procedures  which 
would  assist  in  developing  the  data  to 
set  a  laboratory  performance  standard. 

The  situation  with  refillable 
containers  does  not  parallel  that  with 
nonrefillables  because  of  the  larger 
range  of  sizes  for  the  refillable 
containers  that  may  be  used  to 
distribute  or  sell  the  pesticides.  The 
effectiveness  of  cleaning  a  container,  if 
measured  by  the  concentration  of 
pesticide  in  the  rinsate,  depends  on  the 
amount  of  product  retained  when  the 
container  initially  is  emptied.  The 
amount  of  product  retained  depends,  in 
part,  on  the  internal  surface  area  of  the 
container,  which  is  related  to  the 
container  size.  Different  procedures  may 
be  necessary  or  appropriate,  depending 
on  the  size  of  the  containers.  For 
example,  residue  removal  procedures 
for  cleaning  a  110-gallon  liquid 
minibulk  container  may  not  be 
appropriate  for  a  lO.OOQ-gallon  liquid 
bulk  container.  Similarly,  a  given 
residue  removal  standard  may  be 
appropriate  for  a  limited  range  of 
container  sizes.  For  example,  EPA 
expects  that  larger  nonrefillable 
containers,  such  as  drums,  may  have 
difficulty  meeting  the  residue  removal 
standard  in  §  165.104.  (See  the 
discussion  in  Unit  IV.B.7  of  this 
preamble). 

EPA  also  anticipates  that,  unlike 
nonrefillable  containers,  many  plastic 
refillable  containers  will  be  incinerated 
rather  than  recycled.  Metal  refillables 
can  be  recycled  at  steel  reclamation 
facilities.  Because  the  incineration  of 
plastic  containers  and  the  recycling  of 
metal  containers  occiu-  at  high 
temperatures  that  offer  a  hi^  degree  of 
pesticide  destruction,  the  amount  of 
pesticide  remaining  in  the  containers 
may  not  be  as  crucial. 

Unit  VII.B.4.a  of  this  preamble 
discusses  the  proposed  label  statement 
that  would  require  end  users  to  rinse 
nonrefillable  containers  immediately 
after  emptying  out  the  useful  contents  of 
the  container.  EPA  is  not  proposing  to 
require  cleaning  refillable  containers 
immediately  upon  emptying  the  useful 


contents.  It  may  not  be  practical  to 
require  refillables  to  be  cleaned 
immediately  since  the  refiUers,  the 
parties  required  to  clean  the  refillable 
containers,  are  generally  not  the  people 
emptying  the  containers.  In  addition, 
EPA  is  not  as  concerned  about  pesticide 
product  drying  inside  a  refillable 
container  because  the  container  should 
remain  closed  until  the  refiller  is  ready 
to  clean  and/or  refill  it. 

Therefore,  EPA  believes  it  is 
appropriate  to  regulate  residue  removal 
from  refillable  containers  differently 
than  residue  removal  from  nonrefillable 
containers,  and  specifically,  not  to  set  a 
performance  standard  for  refillable 
containers  at  this  time.  However,  EPA 
also  believes  that  refillable  containers, 
like  nonrefillables,  should  be  designed 
to  facilitate  draining  and  residue 
removal.  To  accomplish  this,  EPA  is 
considering  the  development  of  a 
laboratory  residue  removal  procedure 
and  a  numerical  standard  for  refillable 
containers.  EPA  requests  comment  on 
the  appropriateness  of  the  proposed 
approach  to  regulating  residue  removal 
from  refillable  containers  before 
disposal.  EPA  also  solicits  comments  on 
the  possibility  of  setting  a  numerical 
residue  standard  for  refillable  containers 
and  suggestions  for  developing  such  a 
standard. 

Proposed  §  165.130(b)(2)  would 
require  registrants  to  develop  a  written 
list  of  acceptable  containers  (bulk  and 
minibulk)  for  each  registered  product. 
Proposed  §  165.130(b)(2)(i)  would 
specify  that  acceptable  containers 
would  be  those  that  the  registrant  has 
identified  as  meeting  the  standards  in 
§  165.124  and  being  compatible  with  the 
pesticide  formulation  to  which  the 
written  list  of  acceptable  containers 
applies.  Registrants  would  have  to 
determine  which  containers  would  be 
compatible  with  each  formulation  so  as 
to  reduce  the  possibility  of  an  adverse 
interaction  between  the  formulation  and 
container.  Product-specific  lists  of 
acceptable  containers  would  be  required 
because  of  the  requirement  for  the 
container  and  formulation  to  be 
compatible. 

The  concept  of  compatibility  between 
a  container  and  formulation  is  the  same 
for  refillable  and  nonrefillable 
containers  and  is  discussed  in  Unit 
rV.B.3  of  this  preamble. 

Section  165.130(b)(2)(ii)  would 
require  the  registrant  to  identify  the 
containers  by  specifying,  at  a  minimum, 
the  container's  manufacturer  and  model 
number.  This  scheme  of  specifying 
containers  would  provide  a  relatively 
simple  way  for  registrants,  refillers,  and 
inspectors  to  identify  containers. 


The  proposed  definition  of  container 
in  §  165.3  would  include  some  spray 
applicator  tanks.  EPA  has  received 
reports  that  some  refillers  transfer 
product  directly  into  farmers'  spray 
applicator  tanks.  Under  the  proposed 
regulation,  this  practice  could  take  place 
only  if  a  farmer's  spray  applicator  tank 
was  included  on  a  registrant's  written 
list  of  acceptable  containers.  EPA 
believes  that  it  is  unlikely  that  a 
registrant  would  include  spray 
applicator  tanks  on  a  list  of  acceptable 
containers.  EPA  is  considering 
prohibiting  registrants  from  including 
spray  applicator  tanks  on  their  written 
list  of  acceptable  containers  because 
EPA  does  not  believe  that  having  a 
refiller  repackage  product  directly  into  a 
fanner's  spray  applicator  tank  is  a  safe 
practice.  EPA  requests  comments  on 
whether  the  regulations  should  be 
revised  to  prohibit  registrants  from 
including  spray  applicator  tanks  on 
their  list  of  acceptable  containers. 

Proposed  §  165.130(c)  would  require 
registrants  to  provide  certain 
documentation  to  refillers.  Specifically, 
a  registrant  whose  pesticide  product  is 
repackaged  by  a  refiller  into  refillable 
containers  would  be  required  to  provide 
refillers  with  all  of  the  documentation 
described  in  §  165.130(c)(2).  A  registrant 
would  be  required  to  provide  the 
documentation  before  or  at  the  time  of 
sale  or  distribution  of  the  pesticide 
product  to  the  refiller. 

By  proposed  §  165.130(c)(2),  a 
registrant  would  be  required  to  provide 
a  refiller  with:  (1)  The  written  refilling 
residue  removal  procedure  for  the 
pesticide  product;  (2)  the  written  list  of 
acceptable  containers  for  the  product: 
and  (3)  the  pesticide  product's  label  and 
labeling. 

The  requirement  for  the  registrant  to 
provide  labels  and  labeling  to  refillers 
would  help  ensure  that  the  end  user 
receives  relevant  product  information. 
The  refiller  would  attach  the  label  to  the 
container  into  which  the  product  is 
repackaged.  Refillers  would  need  a  copy 
of  the  label  and  labeling  for  each 
container  used  to  distribute  or  sell  the 
registrant's  product. 

The  other  documentation,  i.e.,  the 
refilling  residue  removal  procedure  and 
the  list  of  acceptable  containers,  would 
be  required  to  be  provided  to  refillers  to 
ensure  that  the  refillers  have  the 
information  necessary  to  refill  and  reuse 
the  containers  safely. 

12.  Registrant  recordkeeping  and 
inspection.  Section  165.132  would 
specify  the  recordkeeping  requirements 
for  registrants.  The  specific 
recordkeeping  requirements  would  be 
different  for  registrants  who  distribute 
or  sell  pesticide  products  in  refillable 
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containers  (i.e.,  those  who  refill 
themselves)  and  registrants  who 
distribute  or  sell  pesticide  products  to 
refiUers  for  repackaging  into  refillable 
containers.  A  distinction  is  made 
between  these  two  groups  because 
different  records  and  different  lengths  of 
time  for  record  retenticn  are  appropriate 
for  each  group.  However,  in  both  cases, 
the  registrants  would  be  required  to 
make  the  records  available  for 
irfspection  and  copying  and  to  furnish 
them  to  EPA  upon  request. 

By  §  165.132(a),  a  registrant  who 
distributes  or  sells  a  pesticide  product 
to  a  refiller  for  repackaging  into 
refillable  containers  would  be  required 
to  maintain  the  records  for  as  long  as  the 
pesticide  is  distributed  or  sold  to  a 
refiller,  and  for  3  years  thereafter.  These 
registrants  would  be  required  to 
maintain  copies  of:  (1)  Each  written 
authorization  or  written  contract 
provided  to  a  refiller  for  repackaging  the 
registrant's  pesticide  product  into 
refillable  containers,  (2)  the  written 
refilling  residue  removal  procedure  for 
the  pesticide  product,  and  (3)  the 
written  list  of  acceptable  containers  for 
the  pesticide  product. 

Section  16.'5.132(>j)  would  require  a  • 
registrant  who  distributes  or  sells  a 
pesticide  product  in  refillable 
containers  to  maintain  the  records  for  as 
long  as  the  registrant  distributes  or  sells 
the  product  in  refillable  containers,  and 
for  3  years  thereafter.  These  registrants 
would  maintain  the  same  records, 
except  for  the  written  authorizations. 

13.  Fefiller  responsibilities  and 
procedures.  Section  165.134  would  set 
out  the  responsibilities  of  a  refiller  that 
are  intended  to  ensure  a  sufficient 
degree  of  product  and  container 
integrity.  EPA  is  proposing  these 
procedural  requirements  for  refillers 
because  the  refillers  are  actually  doing 
the  refilling  and  container  handling. 

The  requirements  of  §  165.134  would 
apply  to  all  refilling  operations,  which 
could  include  any  of  the  following 
situatiois:  (1)  A  registrant  refilling  a 
contamcr  for  a  refiller  who  is  operating 
under  co.itract  to  or  authorization  from 
that  registrant,  (2)  a  refiller  operating 
under  contract  to  or  authorization  from 
a  registrant  refilling  a  container  for  an 
end  user  (regardless  of  the 
establishment  where  that  refilling  takes 
place),  and  (3)  a  registrant  refilling  a 
container  for  an  end  user  (regardless  of 
the  e<;(iblishment  where  that  refilling 
takes  place).  EPA  requests  comments  on 
whether  the  proposed  requirements  are 
appropriate  in  all  of  these  situations. 

Custom  blenders  provide  the  service 
of  mixing  pesticides  with  fertilizer,  feed, 
or  another  p)esticide  to  a  customer's 
specification.  (See  40  CFR  167.3). 


Custbm  blenders  that  fill  refillable 
containers  at  the  end  user's  request  with 
a  blended  mixture  of  pesticide  would  be 
refillers  under  subpart  G  and  subject  to 
the  refiller  responsibilities  and 
procedures  in  §  165.134.  Although  EPA 
has  limited  information  about  the 
practices  of  custom  blenders,  EPA 
recognizes  that  some  of  the  proposed 
requirements  in  §  165.134  may  cause 
problems  for  custom  blenders.  For 
example,  custom  blenders  may  blend  a 
pesticide  that  they  obtained  in 
nonrefillable  containers,  and  therefore 
the  registrant  may  not  have  developed  a 
list  of  acceptable  containers  or  wrritten 
residue  removal  procedures. 

For  the  final  rule.  EPA  is  considering 
two  options:  (1)  Issue  a  regulation  on 
refilling  practices  that  is  tailored 
specifically  to  custom  blenders  that 
distribute  pesticide  mixtures,  or  (2) 
exempt  custom  blenders  from  the 
requirements  of  subpart  G.  The  latter 
option  would  be  consistent  with  EPA's 
past  practice.  Currently,  custom 
blenders  are  exempted  from  the 
establishment  registration  requirements 
and  the  production  reporting 
requirements  in  part  167.  However, 
custom  blenders  that  fill  refillable 
containers  with  blended  pesticides  for 
an  end  user  are  performing  activities 
very  similar  to  dealers  that  are 
repackaging  pesticides  into  smaller 
refillable  containers  for  end  use.  EPA 
has  the  same  concerns  about 
contamination  of  the  repackaged 
pesticide,  and  the  integrity  of  the 
container  for  custom  blends  as  for  other 
pesticides  being  repackaged  in  refillable 
containers.  Additionally,  custom 
blenders  would  be  subject  to  the 
secondary  containment  requirements 
being  proposed  in  subpart  H.  EPA 
requests  that  commenters  provide 
information  on  how  the  requirements  of 
§  165.134  could  be  revised  to  address 
the  specific  practices  of  custom 
blenders. 

If  the  final  rule  regulates  the  refilling 
practices  of  custom  blenders  .nnd 
requires  that  the  repackaging  of  the 
pesticide  by  custom  blenders  occur  only 
at  registered  establishments.  §  167.20. 
which  exempts  custom  blenders  from 
the  establishment  registration 
requirement,  would  be  amended  to  be 
consistent  with  the  part  165 
requirements. 

Section  165.134(a)  would  require  a 
refiller  to  possess  certain  items  from  a 
registrant  before  repackaging  the 
registrant's  pesticide  product  into 
refillable  containers.  These  items 
include  the  written  authorization  or 
contract  and  other  information  that  the 
registrant  would  be  required  to  provide 
to  the  refiller  as  specified  in  §  165.130. 


Registrants  and  refillers  would  be 
jointly  responsible  for  the  exchange  of 
these  items;  registrants  would  be 
responsible  for  providing  them  and 
refillers  would  be  responsible  for 
obtaining  them. 

By  proposed  §  165.134(a).  a  rfefiller 
would  be  required  to  possess:  (1)  The 
written  authorization  or  contract  from 
the  pesticide  product's  registrant,  if 
required.  (2)  the  product's  label  and 
labeling.  (3)  the  registrant's  written 
refilling  residue  removal  procedure  for 
the  pesticide  product,  tind  (4)  the 
registrant's  written  list  of  acceptable 
containers  for  the  pesticide  product. 

The  written  authorization  or  contract 
would  be  required  if  the  refiller  is 
repackaging  the  pesticide  product  for 
the  registrant  under  the  conditions  of 
§  165.129.  A  written  authorization  or 
contract  would  not  be  required  if  the 
registrant  of  the  product  is  the  refiller. 
as  discussed  in  Unit  V.B.ll  of  this 
preamble. 

These  items  are  necessary  for  different 
reasons.  As  discussed  earlier,  a  written 
authorization  or  a  written  contract  is 
necessary  for  the  refiller  to  be  able  to 
rely  on  the  registrant's  registration  to 
repackage  the  registrant's  pesticide 
product  for  di.stribution  or  sale. 
Requiring  the  refillers  to  obtain  the 
product's  labeling  would  assure  that  the 
label  for  the  registered  products  would 
be  available  for  the  refilled  container. 
The  written  refilling  residue  removal 
procedure  for  the  pesticide  product 
would  provide  instructions  so  that  the 
refiller  would  know  how  to  clean  the 
containers.  The  written  list  of 
acceptable  containers  is  necessary  so  the 
refiller  would  know  which  containers 
could  be  u.sed  for  repackaging  a 
registrant's  product. 

Section  165.134(b)  would  clarif)'  that 
a  refiller  is  responsible  for  the  product 
integrity  of  the  pesticide  product  that 
the  refiiler  repackages  into  refillable 
containers.  By  product  integrity.  EPA 
means  that  the  pesticide  product  must 
not  be  adulterated  or  differ  from  the 
composition  as  described  in  the 
registrant's  statement  submitted  in 
connection  with  registration  under 
section  3  of  the  Act.  Refillers  would  be 
responsible  for  product  integrity  in 
addition  to  the  registrants,  as  specified 
in  §  165.130(a)(2). 

EPA  considered  exempting  refillers 
from  responsibility  for  the  product 
integrity  under  a  narrow  range  of 
conditions.  Specifically.  EPA 
considered  an  exemption  from 
responsibility  for  product  integrity  if  the 
refiller  could  show  that  it  repackaged 
the  product  into  a  container  on  the 
registrant's  list  of  acceptable  containers 
for  the  product,  followed  the  regi.stranfs 
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refilling  residue  removal  procedure  for 
the  product,  and  complied  with  the 
requirements  of  §  165.134,  including  the 
container  inspection  procedure  at 
§  165.134(e).  If  these  conditions  were 
met,  the  refiUer  would  have  done 
everything  according  to  the  registrant's 
instructions.  However,  EPA  rejected  this 
idea.  Even  if  the  refiller  followed  the 
registrant's  instructions  and  complies 
with  the  regulations,  there  could  be 
other  actions  a  refiller  should  have 
taken  or  refrained  from  taking  to  avoid 
contamination.  Additionally.  EPA 
believes  that  holding  refillers 
responsible  for  product  integrity  for  all 
repackaged  product  would  improve 
product  and  container  stewardship.  EPA 
requests  comments  on  the  refiller's 
proposed  responsibility  for  product 
integrity  and  on  the  exemption 
therefrom  considered  by  EPA. 

Proposed  §  165.134(c')  would  set  out 
several  general  conditions  that  a  refiller 
must  meet.  Section  165.134(c)(l)(i) 
would  require  refillers  to  repackage  a 
pesticide  product  only  into  a  refillable 
container  that  is  identified  on  the 
registrant's  list  of  acceptable  containers 
for  that  product.  This  requirement  is 
included  for  enforcement  purposes.  If  a 
refiller  repackages  a  registrant's  product 
into  a  container  that  is  not  on  the  list 
of  acceptable  containers,  the  refiller 
would  violate  proposed 
§165.134(c)(l)(i). 

Proposed  §  165.134{c)(l)(ii)  would 
prohibit  refillers  fi-om  changing  the 
pesticide  formulation,  unless  the  refiller 
has  a  registration  for  the  new 
formulation.  Refillers  operating  under 
written  authorization  or  contract  from  a 
registrant  would  not  be  allowed  to 
change  the  formulation,  which  is 
consistent  with  proposed  §  165.129(a). 

Section  165.134(c)(2)  would  refer 
refillers  to  the  potentially  applicable 
standards  for  secondary  containment 
units  and  containment  pads  located  in 
proposed  subpart  H  of  part  165.  EPA 
believes  that  secondary  containment 
structures  and  containment  pads  are 
necessary  for  the  safe  reuse  and  refill  of 
containers,  as  described  in  Unit  VI.A  of 
this  preamble,  the  background 
discussion  for  subpart  H.  As  discussed 
briefiy  in  Unit  V.B.6  of  this  preamble, 
the  scope  and  applicability  of  subpart  G 
(refillable  containers)  and  subpart  H 
(containment  structures)  are  different. 
For  example,  the  requirements  of 
proposed  §  165.134  would  apply  to 
refillers.  which  include  both  registrants 
and  pesticide  retailers.  However, 
proposed  §  165.141(b)  would  specify 
that  subpart  H  applies  to  refilling 
establishments  whose  principal 
business  is  retail,  i.e..  only  a  subset  of 
refillers'  facilities. 


Section  165.134(d)  would  require  a 
refiller  to  identify  the  pesticide  product 
previously  contained  in  the  refillable 
container.  The  refiller  could  identify  the 
previous  product  by  reference  to  the 
label  or  labeling.  The  purpose  of  this 
requirement  is  to  determine  whether  a 
residue  removal  procedure  would  have 
to  be  conducted  according  to 
§  165.134(g). 

Section  165.134(e)  would  require 
refillers  to  inspect  each  refillable 
container  before  repackaging  a  pesticide 
product  into  that  container.  Container 
inspections  would  promote  the  refilling 
of  sound  containers,  which  is  necessary 
for  safely  refilling  and  reusing 
containers.  The  container  design 
standards,  such  as  the  drop  test  for 
minibulks,  would  ensure  Uiat  the 
containers  had  a  certain  minimum 
degree  of  strength.  However,  having  a 
container  design  type  that  passes  the 
relevant  drop  test  does  not  ensure  that 
a  container  will  remain  sound  after 
years  of  use. 

The  condition  and  integrity  of  a 
refillable  container  may  be  affected  by 
factors  specific  to  that  container  and  its 
history,  such  as  the  original  design,  the 
•material(s)  of  construction,  storage  and 
handling  conditions,  and  exposure  to 
sunlight,  precipitation,  and  temperature 
extremes.  Industry  representatives  and 
container  users  have  expressed  concern 
regarding  the  effect  of  ultraviolet  light 
on  the  integrity  of  plastic  refillable 
containers  that  are  exposed  to  sunlight 
for  extended  periods  of  time.  Ultraviolet 
light  can  cause  stress  cracking  on  the 
surface  of  plastic  containers  and  can 
cause  the  containers  to  become  brittle. 

EPA  believes  that  the  inspection  of 
containers  each  time  they  are  refilled  is 
necessary  to  detect  problems  with  each 
specific  container.  Section  165.134(e) 
would  specify  the  conditions  under 
which  a  container  would  fail  an 
inspection.  The  inspection  primarily 
would  be  to  make  sure  the  container 
does  not  have  any  major  structural 
problems.  The  person  doing  the 
inspection  would  not  need  to  be  a 
packaging  expert. 

The  visual  insp>ection  would  be 
expected  to  consist  of  at  least  the 
following  three  steps.  First,  the  exterior 
and  interior  (if  possible)  of  the  refillable 
container  and  the  exterior  of  the 
appurtenances  would  be  visually 
inspected  for  signs  of  corrosion  or 
ultraviolet  light  damage:  structural 
defects,  such  as  cracks,  holes,  dents, 
defective  welds,  or  weakened  welds; 
and  damage  to  the  fittings,  valves, 
tamper-evident  devices,  or  other 
appurtenances  that  could  affect  the 
integrity  of  the  container.  Second,  the 
exterior  of  the  container  would  be 


visually  inspected  to  determine  if  the 
information  proposed  to  be  marked 
permanently  on  the  container  in 
§  165.124Cb)  is  present  and  legible. 
Third,  liquid  minibulk  containers 
would  be  visually  inspected  to 
determine  if  each  appurtenance  has  an 
intact  and  functioning  one-way  valve 
and/or  a  tamper-evident  device. 

Proposed  §  165.134(e)  would  prohibit 
a  refiller  from  repackaging  product  into 
a  refillable  container  that  fails  the 
inspection.  Paragraphs  165.134(e)(l)(i) 
through  (e)(l)(iii)  set  out  the  conditions 
that  define  how  a  container  fails  the 
inspection. 

By  proposed  §  165.134(e)(l)(i).  a 
container  would  fail  the  inspection  if 
there  is  significant  corrosion  or 
ultraviolet  light  damage.  The  term 
"significant"  is  included  to  differentiate 
between  small  rust  spots  and  an  amount 
of  corrosion  or  ultraviolet  light  damage 
that  could  cause  the  container  to  leak 
under  a  reasonably  expected  jolt,  such 
as  a  drop  of  several  inches  on  its  base. 

Under  proposed  §  165.134(e)(l)(ii).  a 
container  would  fail  the  inspection  if 
there  are  structural  defects  including, 
but  not  limited  to,  significant  cracks, 
visible  holes,  bad  dents,  defective 
welds,  or  weakened  welds.  Again, 
"significant"  is  included  to  differentiate 
minor  surface  stress  cracks  from  cracks 
that  compromise  the  ability  of  the 
container  to  hold  the  product.  "Visible 
holes"  could  cause  product  to  leak  from 
the  container;  these  are  different  from 
tiny  pinholes  that  are  not  visible.  "Bad" 
is  included  to  differentiate  between 
minor  indentations  and  dents  that  may 
indicate  that  the  container  may  not  be 
able  to  contain  the  product.  A  similar 
criterion,  i.e.,  whether  or  not  the 
container  could  hold  product  under 
reasonably  foreseeable  conditions,  can 
be  applied  to  determine  if  welds  are 
"defective"  or  "weakened." 

By  §  165.134(e)(l)(iii),  a  container 
would  fail  the  inspection  if  there  is 
damage  to  any  of  the  fittings,  valves, 
tamper-evident  devices,  or  other 
appurtenances  that  could  affect  the 
integrity  of  the  container.  The  criterion 
of  whether  or  not  the  container  could 
hold  product  under  reasonably 
foreseeable  conditions  can  be  applied  to 
determine  if  there  has  been  damage  that 
would  cause  the  container  to  fail  the 
inspection. 

By  §  165.134(e)(2),  a  container  would 
fail  the  inspection  if  the  information 
required  in  §  165.124(b)  to  be 
permanently  marked  on  the  refillable 
container  is  not  legible  or  is  not 
permanently  marked  on  the  refillable 
container.  This  criterion  for  failing  the 
inspection  is  included  because  if  this 
information  is  not  readily  available,  the 
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refiUer  may  not  have  the  information 
necessary  to  refill  and  reuse  the 
comainer  safely.  This  part  of  the 
inspection  also  would  affirm  that  the 
container  meets  the  §  165.124  container 
design  requirements. 

Under  §  165.134(e)(3),  a  container 
would  fail  the  inspection  if  the  refillable 
container  is  a  liquid  minibulk  container 
and  it  does  not  have  an  intact  and 
functioning  one-way  valve  or  a  tamper- 
evident  device  on  each  aperture. 

EPA  understands  that  many  of  the 
proposed  criteria  for  defining  when  a 
container  fails  the  inspection,  such  as 
"'significant  corrosion  or  ultraviolet  light 
damage,"  "significant  cracks,"  and  "bad 
dents"  are  subjective.  EPA  requests 
comment  on  whether  the  proposed 
criteria  are  appropriate  and  whether 
they  are  MTitten  in  a  manner  that  can 
distinguish  between  containers  that  are 
and  are  not  acceptable  to  be  refilled. 

A  part  of  the  container  inspection 
procedure  would  include  looking  at  the 
date  of  manufacture  of  the  container, 
which  would  be  required  as  permanent 
marking.  Under  proposed  §  165.134(f),  a 
refiiler  would  be  prohibited  from 
repackaging  pesticide  product  into  a 
plastic  liquid  minibulk  container  more 
than  6  years  after  the  date  of 
manufacture  of  the  container,  which 
would  limit  the  lifetime  of  these 
containers.  The  6-year  limit  is  intended 
to  give  plastic  liquid  minibulks  a  year 
to  get  into  the  pesticide  distribution 
chain  and  a  5-year  lifetime. 

EPA  is  concerned  about  the  long-term 
durability  of  plastic  minibulk 
containers.  From  many  discussions  with 
industry  representatives,  5  years  is 
generally  accepted  as  a  "safe"  lifetime 
of  one  of  these  containers.  As  discussed 
in  the  Report  to  Congress  (Ref.  65), 
many  minibulk  containers  have  been  in 
the  field  successfully  for  5  years  (since 
the  late  1980s).  However,  after  that 
point,  the  integrity  of  the  container  is 
questionable.  Several  registrants  have 
instituted  programs  to  pull  the  1980s 
models  from  the  field  and  replace  them 
v\ith  new  minibulks. 

Limiting  the  lifetime  of  plastic 
minibulks  is  consistent  with  the 
recommendations  in  both  the  MACA-75 
voluntary  industry  standards  and  U.N. 
Recommendations  for  rigid  plastic  IBCs. 
For  example,  section  16.4.11.1 
(regarding  specific  requirements  for 
rigid  plastic  IBCs)  of  the  U.N. 
Recommendations  (Ref.  76)  states. 
"Unless  otherwise  approved  by  the 
competent  authority,  the  period  of  use 
permitted  for  the  transport  of  dangerous 
liquids  should  be  five  years  from  the 
date  of  manufacture  of  the  receptacle 
eycept  where  a  shorter  period  of  use  is 


prescribed  because  of  the  nature  of  the 
liquid  to  be  transported." 

EPA  is  considering  incorporating  into 
the  regulations  a  waiver  that  would 
allow  plastic  liquid  minibulk  container 
design  types  to  be  used  for  longer  than 
6  years.  The  waiver  would  be  for  a 
specific  time  period  ba.sed  on 
information  submitted  by  the  registrant. 
It  is  possible  that  future  plastic  liquid 
minibulk  containers  may  be 
significantly  better  than  current  designs 
due  to  improvements  in  technology, 
such  as  a  new  resin  or  a  different 
manufacturing  method.  To  EPA's 
knowledge,  nearly  all  plastic  liquid 
minibulk  containers  are  constructed  of 
linear  high  density  polyethylene  (HDPE) 
or  cross-linked  HDPE  and  are 
manufactured  by  either  a  blow  molding 
process  or  a  rotational  molding  process. 
It  is  possible  that  a  change  in  either  the 
plastic  resin  u.<;ed  and/or  the 
manufacturing  process  could  lead  to  a 
significant  change  in  the  sturdiness  and 
durability  of  the  containers. 

Some  of  the  potential  criteria  EPA 
could  use  for  evaluating  requests  for 
waivers  from  the  6-year  lifetime  limit 
include  whether  the  container  design 
type:  (1)  is  constructed  of  a  plastic  resin 
other  than  linear  HDPE  or  cross-linked 
HDPE  that  can  be  shown  to  be  more 
durable  and  sturdy;  (2)  is  manufactured 
by  a  process  other  than  blow  molding  or 
rotational  molding  that  can  be  shown  to 
be  more  durable  and  sturdy;  or  (3) 
utilizes  some  other  advance  that 
contributes  to  a  significant  increase  in 
the  sturdiness  and  durability  of  the 
containers.  In  addition.  EPA  would 
expect  the  registrant  to  provide  data,  a 
revised  container  lifetime  expectancy 
and  a  justification  for  the  different  life 
span.  EPA  would  have  to  review  and 
approve  the  waiver  before  the  design 
type  could  be  added  to  the  registrant's 
list  of  acceptable  refillable  containers. 
EPA  requests  comments  on  whether 
such  a  waiver  should  be  included  in  the 
final  rule  and.  if  so,  whether  the 
approval  criteria  discussed  above  are 
appropriate  or  if  they  should  be 
modified. 

EPA  is  also  considering  an  option  of 
allowing  plastic  liquid  minibulk 
containers  to  be  tested  after  the  6-year 
lifetime  has  expired  in  order  to  extend 
the  useful  life  of  the  container.  EPA 
realizes  that  a  container  that  is  handled 
carefully  and  protected  from 
detrimental  conditions  (such  as 
extremely  hot  temperatures,  freezing 
conditions,  precipitation  and  sunlight) 
may  be  able  to  continue  to  be  used 
safely  for  more  than  6  years. 
Specifically.  EPA  is  considering 
incorporating  a  test  procedure  similar  to 
the  DOT  retest  procedure  set  out  in  49 


CFR  173.32(e).  Section  173.32(e)  of  the 
DOT  hazardous  materials  regulations 
specifies  that  a  pressure  test  and  a 
visual  inspection  of  the  container  under 
pressure  be  conducted  at  a  specified 
time  interval  (every  1,  2  or  5  years 
depending  on  the  container  type).  The 
pressure  test  specified  in  the  DOT 
regulations  is  a  relatively  simple  and 
inexpensive  test  that  utilizes  a  small  air 
compressor  (if  air  is  to  be  used)  or  the 
existing  water  line  (if  water  is  to  be 
used)  to  increase  the  pressure  inside  the 
container.  The  person  who  conducts  the 
test  must  mark  the  test  data  on  the 
container  and  maintain  records  of  the 
test  until  the  next  test  date. 

EPA  requests  comments  on  whether  a 
similar  test  procedure  should  be 
incorporated  into  the  final  rule  as  a 
means  to  extend  tlie  life  of  individual 
plastic  liquid  minibulk  containers.  EPA 
also  requests  comments  on  the  details  of 
the  test,  such  as:  (1)  Who  should  be 
allowed  to  conduct  the  testing 
(registrants  and/or  refillers?);  (2)  how 
long  should  the  life  of  a  container  be 
extended  if  it  pa.<;ses  the  test  (eg.,  one 
or  two  years?);  and  (3)  how  should  the 
extension  of  the  container  lifetime  be 
indicated  on  the  container?  (e.g..  should 
the  test  date  be  marked  on  the  container 
or  should  a  notation  that  specifies  the 
"new"  expiration  date  be  marked  on  the 
container?). 

Section  185.134(g)  would  require  the 
refiiler  to  follow  appropriate  refilling 
residue  removal  procedures.  This 
section  describes  the  situations  in 
which  a  refiiler  would  have  to  clean 
containers  before  using  them  for 
repackaging  pesticide  products. 
Refillable  containers  would  not  always 
have  to  be  cleaned  before  they  are 
refilled.  However.  EPA  is  concerned 
that  the  pesticide  product  being 
repackaged  into  the  container  could 
become  contaminated  with  impurities 
from  previously  contained  products. 
EPA  believes  that  specifying  the 
conditions  under  which  a  refillable 
container  needs  to  be  cleaned  would 
help  minimize  the  potential  for 
contamination.  Also,  specifying  these 
conditions  would  set  out  consistent 
ground  rules  for  when  the  refilling 
residue  removal  procedures  would  need 
to  be  conducted,  which  would  benefit 
refillers. 

EPA  also  would  like  to  minimize  the 
amount  of  rinsate  that  is  generated, 
which  is  consistent  with  EPA  goals  of 
waste  minimization  and  pollution 
prevention.  Management  or  disposal  of 
the  rinsate  can  be  burdensome  to  a 
refiiler.  EPA  believes  that  minimizing 
the  cleaning  of  containers  may  help 
encoiu^ge  refillable  containers  because 
it  would  be  less  burdensome  for  refillers 
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in  terms  of  hnsate  management  and 
handling  costs.  On  the  other  hand,  a 
desire  to  minimize  container  cleaning  is 
secondary  to  maintaining  the  integrity 
of  the  products. 

When  EPA  amended  the  Bulk 
Pesticides  Enforcement  Policy  in  1991 
to  allow  repackaging  of  any  quantity  of 
pesticide  product,  EPA  was  concerned 
about  contamination  of  the  products 
sold  in  refillable  containers  (Ref.  62).  To 
address  this  concern,  the  policy  allows 
the  repackaging  of  any  quantity  of  a 
pesticide  product  into  refillable 
containers,  provided  that  either: 

(1)  The  containers  are  dedicated  to 
and  refilled  with  one  specific  active 
ingredient  in  a  compatible  formulation, 
or 

(2)  The  container  is  thoroughly 
cleaned  according  to  written 
instructions  provided  by  the  registrant 
to  the  dealer  prior  to  introducing 
another  chemical  to  the  container  in 
order  to  avoid  cross-contamination.  EPA 
proposes  to  follow  this  approach  in 

§  165.134(g),  with  some  expansion. 

Section  165.134(g)(1)  would  specify 
that  a  refillenwould  have  to  conduct  the 
pesticide  product's  refilling  residue 
removal  prodedures  before  repackaging 
the  pesticid^roduct  into  a  refillable 
container,  except  under  the  conditions 
specified  in  §  §  165.134(g)(l)(i)  -  (iii).  In 
general,  refillers  would  be  required  to 
clean  containers  in  situations  other  than 
those  where  a  container  previously  held 
a  product  with  a  single  active  ingredient 
and  is  being  used  to  repackage  a  product 
with  the  same  active  ingredtent. 

If  the  three  conditions  specified  in 
§  §  165.134(g)(l)(i)-(iii)  are  met,  a  refiller 
could  repacl'  nge  product  into  the 
container  without  conducting  the 
reniiing  residue  rRmoval  procedure. 

The  first  condition  would  be  that  each 
tamper-evident  device  is  intact,  if  the 
refillable  container  has  a  tamper-evident 
device.  An  intact  device  would  provide 
reasonable  assurance  to  the  refiller  that 
the  container  had  not  been  tampered 
with,  and  had  contained  only  the 
product  identified  on  the  label. 

The  second  condition  would  be  that 
the  container  previously  held  a  product 
with  a  single  active  ingredient  and  is 
being  used  to  repackage  a  product  with 
the  same  single  active  ing.'-edient. 

The  third  condition  would  be  that 
there  is  no  reaction  or  interaction 
between  the  product  being  repackaged 
ar.d  the  residue  remaining  in  the 
container  that  would  aiuse  the 
composition  of  the  product  being 
repa  .Kaged  to  differ  from  its 
con  position  as  described  in  the 
.stniijment  required  in  connection  with 
its  registration  under  section  3  of  the 
Act. 


Under  the  second  and  third 
conditions,  a  container  could  be  refilled 
with  the  same  product  as  it  previously 
held  or  with  a  product  that  has  the  same 
active  ingredient  "in  a  compatible 
formulation,"  as  specified  in  the  1991 
amendment  to  the  Bulk  Pesticide 
Enforcement  Policy. 

EPA  considered  specifying  other 
situations  in  which  the  refilling  residue 
removal  procedure  would  not  have  to  be 
conducted.  For  example,  if  the  original 
product  contains  one  active  ingredient 
and  the  container  is  to  be  refilled  with 
a  product  with  two  active  ingredients, 
including  the  one  in  the  original 
formulation,  there  should  be  no 
contamination  of  the  active  ingredients. 
In  this  case,  if  the  conditions  in 
proposed  §  §  165.134(g)(l)(i)  and  (iii) 
were  met,  it  may  be  that  the  container 
would  not  need  to  be  rinsed. 
Nevertheless,  to  ensure  product 
integrity,  EPA  is  proposing  a  limited 
universe  of  situations  where  refilling  is 
allowed  without  cleaning  the  container. 
In  particular,  EPA  is  concerned  about 
the  effect  the  inert  ingredients  may  have 
in  causing  the  product  being  sold  in  the 
refillable  container  to  differ  from  the 
registered  product. 

Proposed  §  165.134(g)(2)  would  state 
that  in  addition  to  conducting  the 
refilling  residue  removal  procedure,  in 
all  cases  where  the  container  has  a 
broken  (not  intact)  tamper-evident 
device,  other  procedures  may  need  to  be 
taken  to  assure  that  product  integrity  is 
maintained.  EPA  is  concerned  that  the 
refilling  residue  removal  procedure  may 
not  be  thorough  enough,  because  with 
broken  tamper-evident  devices,  a  refiller 
would  have  no  reasonable  assurance 
about  the  identity  of  the  container's 
previous  contents.  The  container  may 
have  been  used  to  store  a  substance 
other  than  a  pesticide,  such  as  gasoline 
or  motor  oil.  EPA  anticipates  that 
refilling  residue  removal  procedures 
developed  by  registrants  will  not  be 
designed  to  account  for  situations  such 
as  these. 

EPA  considered  another  option  for 
cleaning  containers  with  broken  tamper- 
evident  devices.  EPA  considered 
requiring  the  refiller  to  identify  the  • 
container  contents  by  sampling  the 
residue  remaining  in  the  container,  to 
clean  the  container  if  necessary,  and  to 
verify  that  the  container  has  been 
sufficiently  cleaned  by  dimpling  the 
residue  in  the  container.  EPA  rejected 
this  option  because  the  refillers  may  not 
have  the  expertise  to  conduct  the  testing 
of  the  samples  drawn  from  the  residue 
and  the  testing  could  be  costly.  In 
addition,  EPA  does  not  have  sufficient 
information  to  set  a  standard  for  what 


would  be  considered  "sufficiently 
clean." 

EPA  requests  comments  on  whether 
additional  procedures  beyond  those  set 
out  in  §  165.134(g)  are  needed  to  clean 
containers  with  broken  tamper-evident 
devices. 

Regardless  of  whether  the  container 
would  be  required  to  be  cleaned  or  not. 
the  product  distributed  or  sold  in  the 
refillable  container  must  not  be 
contaminated  so  that  it  differs  from  the 
composition  of  the  registered  product, 
as  discussed  earlier.  EPA  is  concerned 
that  there  may  be  a  problem  with  the 
conditions  proposed  in  §  165.134(g)  if  a 
container  previously  holding  a  product 
with  a  high  concentration  oi  one  active 
ingredient  is  to  be  refilled  with  a 
product  having  a  significantly  lower 
concentration  of  the  same  active 
ingredient.  Such  a  container  would  not 
be  required  to  be  cleaned  under  the 
proposal  (if  the  formulations  were 
compatible  and  the  container's  tamper- 
evident  devices  were  intact).  The 
second  formulation  could  differ  from  its 
composition  defined  in  the  registration 
statement  not  by  a  different  active 
ingredient,  but  by  the  higher 
concentration  that  may  result.  In  this 
case,  the  active  ingredient  may  exceed 
its  certified  limits  and  could  be  subject 
to  enforcement.  EPA  requests  comments 
on  the  potential  problem  of  significantly 
different  concentrations  of  the  same 
active  ingredient. 

EPA  also  requests  comments  on 
whether  the  proposed  conditions  for 
conducting  the  refilling  residue  removal 
procedures  are  appropriate.  The 
proposed  conditions  in  §  lG5.134ig) 
would  apply  to  all  types  of  refillable 
containers,  as  specified  in  the  proposal. 
EP.'K  requests  comments  on  whether  it  is 
appropriate  to  subjec-t  liquid  bulk 
containers  to  the  same  conditions  as 
liquid  minibulk  containers. 

Section  165.134(h)  would  allow  a 
refiller  to  repackage  any  quantity  of 
pesticide  product  into  a  refillable 
container  up  to  the  rated  capacity  of  the 
container.  Currently,  under  the  Bulk 
Pesticides  Enforcement  Policy,  refillers 
can  only  repackage  registered  pesticide 
products  into  containers  with  capacities 
greater  than  55  gallons  liquid  or  100 
pounds  of  dry  material.  EPA  believes 
that  any  container  that  meets  the 
requirements  of  §  165.124  can  be  s.ifely 
refilled  and  reused,  regardless  of  the 
capacity  of  the  container. 

Smaller  refillable  containers  are 
dosirable  for  the  many  applications  that 
do  not  require  55  gallons  of  pe<:tif;ide. 
such  as  treatments  of  small  fields  and 
uses  of  pesticides  that  are  applied  at  low 
rates.  Smaller  refillables  may  become 
increasingly  important  if  the  trend 
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toward  selling  more  highly  concentrated 
pesticide  formulations  continues. 

The  provision  to  allow  the 
repackaging  of  any  quantity  of  product 
into  a  refillable  container  should  lead  to 
increased  use  of  refillable  containers, 
thereby  decreasing  the  number  of 
nonrefiUable  containers  requiring 
disposal. 

EPA  believes  that  by  allowing  any 
quantity  of  product  to  be  repackaged 
into  acceptable  containers  and  not 
defining  a  minimum  capacity  for 
refillable  containers,  EPA  will 
encourage  the  use  of  refillable 
containers.  EPA  requests  comment  on 
whether  this  is  an  accurate  assessment 
of  the  effect  of  loosening  the  quantity 
restrictions  involved  with  refilling. 

Section  165.134(i)  would  require  a 
refiller  to  label  the  refilled  container 
properly.  A  refiller  would  be  required  to 
securely  attach  the  new  label.  The  label 
would  have  to  be  attached  in  such  a 
manner  that  the  label  can  reasonably  be 
expected  to  remain  affixed  during  the 
foreseeable  conditions  and  period  of 
use.  EPA  expects  that  a  refiller  would 
first  remove  the  previous  label  and 
labeling,  if  any.  to  ensure  that  the 
pesticide  product  is  not  misbranded. 
The  refiller  would  be  attaching  labels 
provided  by  the  registrant  of  the 
pesticide  product  which  is  being 
repackaged.  To  comply  with  the 
labeling  requirements  of  §  156.10.  the 
refiller  would  include  the  EPA  assigned 
establishment  number  and  the  net 
contents  statement.  A  pesticide  product 
is  considered  misbranded  if  its  label 
does  not  bear  the  registration  number, 
assigned  under  section  7,  of  the 
establishment  in  which  it  was  produced 
IFIFRA  sec.  2(q)(l)(D)l.  Also,  it  is 
misbranded  if  the  net  weight  or  measure 
of  the  contents  is  not  affixed  to  the 
container  [FIFRA  sec.  2(q)(2)(C)(iii)l. 
The  proposed  blank  spaces  on  the  label 
would  accommodate  this  information. 

14.  Refiller  recordkeeping  and 
inspection.  Section  165.136  describes 
the  records  that  a  refiller  would  be 
required  to  maintain.  Section  165.136(a) 
would  require  a  refiller  to  maintain 
copies  of  the  agreement  and  information 
obtained  from  each  product's  registrant. 
These  records  would  be  required  to  be 
maintained  for  as  long  as  the  refiller 
distributes  or  sells  a  pesticide  product 
in  refillable  containers,  and  for  3  years 
thereafter.  By  proposed  §  165.136(a).  a 
refiller  would  be  required  to  maintain 
copies  of:  (1)  The  written  contract  or 
written  authorization  from  the  registrant 
of  the  pesticide  product,  as  described  in 
§  165.129(a).  (2)  the  registrant's  written 
refilling  residue  removal  procedure  for 
the  pesticide  product,  and  (3)  the 


registrant's  written  list  of  acceptable 
containers  for  the  pesticide  product. 

Section  165.136(b)  describes  the 
records  that  a  refiller  would  be  required 
to  maintain  each  time  a  refillable 
container  that  has  been  used  to 
distribute  or  sell  a  pesticide  product  is 
delivered  to  the  refiller  to  be  refilled.  By 
proposed  §  165.136(b).  the  information 
would  include  the  name  and  address  of 
the  person  providing  the  refillable 
container,  the  serial  number  of  the 
container,  the  date  the  container  was 
received,  and  the  name  and  EPA 
registration  number  of  the  pesticide  that 
was  last  distributed  or  sold  in  the 
refillable  container. 

These  records  would  create  a  link 
between  the  container  and  the  previous 
formulation  sold  in  the  container.  These 
records,  in  addition  to  the  records 
specified  in  proposed  §  165.136(c) 
which  would  link  the  container  to  the 
next  product  repackaged  into  it,  would 
help  assure  the  safe  refill  and  reuse  of 
containers.  EPA  believes  the  records  in 
proposcsd  §  §  165.136(b)  and  (c)  would 
minimize  the  potential  for 
contamination  of  the  product  sold  or 
distributed  in  the  container  and  make 
the  regulations  more  easily  enforceable. 
For  example,  whether  or  not  a  refillable 
container  needs  to  be  cleaned  depends 
on  both  the  previous  product  and  the 
product  to  be  repackaged  in  that 
particular  container.  In  general,  the 
records  in  §  §  165.136(b)  and  (c)  are 
intended  to  ensure  that  a  refiller 
effectively  manages,  handles,  and  tracks 
containers  within  its  own  facility  by 
making  available  a  minimum  amount  of 
information  regarding  the  container's 
history. 

The  records  in  §  165.136(b)  would 
have  to  be  kept  only  for  those  containers 
that  the  refiller  is  going  to  refill;  i.e., 
only  those  containers  delivered  to  the 
refiller  to  be  refilled.  A  refiller  would 
not  have  to  keep  records  for  those 
refillable  containers  that  the  refiller 
returns  to  a  registrant.  In  other  words, 
this  section  would  not  establish  a 
nationwide  container  tracking  system. 

A  log  that  includes  the  specified 
information  would  be  sufficient  to 
satisfy  the  requirements  of  proposed 
§  165.136(b). 

Section  165.136(c)  specifies  the 
information  a  refiller  would  have  to 
record  and  maintain  each  time  a 
product  is  repackaged  into  a  refillable 
container  for  sale  or  distribution.  One 
record  would  be  required  for  each 
container  for  each  instance  of  filling  or 
refilling.  The  records  specified  in 
proposed  §  165.136(c)  generally  are 
intended  to  verify  that  the  refiller  is 
complying  with  the  §  165.134 
requirements  regarding  containers. 


including  repackaging,  inspection,  and 
residue  removal. 

The  first  three  pieces  of  information 
specified  in  proposed  §  165.136(c) 
would  identify  the  specific  sale  or 
distribution  of  a  pesticide  product. 
These  records  would  include:  (1)  The 
name,  EPA  registration  number,  and 
amount  of  the  pesticide  product 
distributed  or  sold  in  the  refillable 
container,  (2)  the  date  of  the  distribution 
or  sale,  and  (3)  the  name  and  address  of 
the  consignee.  Section  165.136(c)(4) 
would  require  a  refiller  to  record  the 
serial  number  of  the  container,  which 
would  link  the  specific  pesticide 
formulation  to  a  specific  container. 

The  connection  between  the  specific 
product  and  the  container  in  which  it  is 
sold  or  distributed  is  important  in 
several  ways.  The  records  in  proposed 
§  165.136(cJ  would  help  substantiate 
that  the  refiller  took  proper  steps  in 
refilling  containers.  While  the  refiller 
would  be  required  by  proposed 
§  165.134(i)  to  place  its  EPA 
establishment  number  on  the  label,  the 
§  165.136(c)  records  would  provide  a 
connection  between  the  container,  the 
product,  and  the  refiller,  in  case  the 
refiller  did  not  put  its  EPA 
establishment  number  on  the  label  or  if 
the  label  fell  off  the  container. 

In  addition,  the  information  required 
in  §  165.136(c)(1)  through  (c)(4)  would 
allow  an  inspector  to  spot  check 
whether  the  refiller  is  repackaging 
product  only  into  refillable  containers 
identified  on  the  list  of  acceptable 
containers  provided  by  the  registrant,  as 
required  by  proposed  §  165.134(c)(l)(i). 
An  inspector  could  compare  the 
refillable  container  (which  would  be 
permanently  marked  with  the  serial 
number  and  the  model  number)  at  the 
refiller's  facility  with  the  §  165.136(c) 
records  and  the  registrant's  list  of 
acceptable  containers  to  determine 
compliance  or  noncompliance  with 
proposed  §  165.134(c)(l)(i). 

Refillers  may  already  be  required  to 
keep  some  of  the  information  specified 
in  §  165.136(c)  —  the  identity  and 
amount  of  the  pesticide  product,  the 
date  of  distribution  or  sale  and  the 
identity  of  the  consignee  —  under  40 
CFR  part  169  or  40  CFR  part  171. 
Section  169.2(d)  requires  that  this 
information  be  kept  for  the  shipment  of 
all  pesticides,  devices,  and  active 
ingredients  used  in  producing 
pesticides;  and,  in  states  where  EPA 
administers  the  certification  plan, 
§  171.11(g)  requires  restricted  use 
pesticide  dealers  to  maintain  this 
information,  for  each  transaction 
involving  a  restricted  use  pesticide. 

In  general,  a  log  that  includes  the 
specified  information  would  be 
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sufficient  to  satisfy  the  requirements  of 
proposed  §  165.136(c). 

As  specified  in  §  165.136(c)(5),  a 
refiller  would  be  required  to  record  that 
the  container  inspection  procedure  was 
conducted  and  the  results  of  the 
inspection,  which  would  indicate 
compliance  with  §  165.134(e). 

Refillers  would  be  required  under 
§  165.136(c)(6)  to  record  whether  a 
refilling  residue  removal  procedure  was 
conducted  and  if  not.  the  reasons  why 
the  container  was  not  cleaned.  This 
information,  in  addition  to  the  records 
specified  in  §  §  165.136(b)  and 
1B5. 136(c)(1)  thrbugh  (c)(4).  could  be 
used  to  indicate  whether  the  refiller 
cleans  containers  when  necessary,  as 
specified  in  §  165.134(g). 

In  addition,  the  information  specified 
above  —  whether  a  refilling  residue 
removal  procedure  was  conducted,  the 
container  identification,  the  previous 
product  identification,  and  the 
repackaged  product  identification  —  is 
important  in  ca.se  the  product  in  the 
container  is  determined  to  be 
contaminated.  This  information  could 
aid  in  determining  who  is  responsible 
foT  contaminated  product  and  how  the 
product  got  contaminated. 

15.  Compliance  date.  In  section  19(e) 
of  FIFRA.  Congress  directed  EPA  to 
promulgate  container  design  regulations 
by  December  24, 1991  and  required 
compliance  with  these  regulations  by 
December  24,  1993.  For  the  reasons  set 
out  in  Unit  IV.B.9  of  this  preamble  for 
proposed  subpart  F,  §  165.139(a)  would 
provide  a  period  of  2  years  after  the  date 
of  publication  of  the  final  rule  in  the 
Federal  Register  before  compliance 
with  subpart  G  would  be  required.  This 
would  apply  to  both  the  container 
design  and  the  refilling  requirements.  In 
other  words,  within  2  years  of  the 
publication  date  of  the  final  rule, 
pesticides  could  only  be  distributed  or 
sold  in  containers  that  meet  the 
requirements  of  subpart  G.  Also,  within 
2  years  of  the  publication  date, 
registrants  and  refillers  would  have  to 
meet  the  refilling  and  recordkeeping 
requirements  of  subpart  G.  The  Bulk 
Pesticides  Enforcement  Policy  will  be  in 
effect  until  the  compliance  date;  i.e.,  2 
years  after  the  final  rule  promulgating 
subpart  G  is  published  in  the  Federal 
Register. 

Proposed  §  165.139fb)  would  specify 
that  certifications  for  pesticide  products 
registered  as  of  the  publication  date  of 
the  final  rule  would  be  required  to  be 
submitted  to  and  received  by  EPA 
within  2  years  of  the  date  subpart  G  is 
published  as  a  final  rule. 

EPA  believes  that  a  2-year 
implementation  period  would  provide 
enough  time  to  comply  with  the 


procedural  requirements  of  subpart  G 
including  the  exchange  of  information 
between  the  registrant  and  the  refiller. 

Container  and  equipment  (e.g.,  pump 
and  meter)  manufacturers  have 
indicated  that  it  takes  about  a  year  for 
the  designing  and  testing  that  is 
necessary  to  go  from  a  set  of 
specifications  to  a  final  product. 
Therefore,  EPA  does  not  anticipate  a 
problem  with  the  availability  of 
acceptable  containers  and 
appurtenances. 

Additionally,  EPA  believes  that  many 
containers  currently  being  used  meet 
the  proposed  requirements,  with  the 
possible  exception  of  some  of  the 
proposed  permanent  marking.  EPA 
believes  that  existing  containers  that 
meet  most  of  the  standards  (such  as  the 
drop  test)  can  be  retrofitted;  e.g., 
permanently  marked  with  information 
such  as  a  serial  number. 

EPA  is  concerned  that  there/^ay  be 
containers  that  could  not  bcysed  after 
the  2-year  phase-in  periodr^though  the 
containers  may  be  structurally  sound. 
For  example,  a  sound  minibulk 
container  may  not  be  permanently 
marked  with  the  phrase  "Meets  EPA 
standards  for  refillable  pesticide 
containers"  and,  for  some  reason,  may 
not  be  able  to  be  retrofitted.  EPA  is 
aware  that  prohibiting  the  use  of 
containers  such  as  these  may  create  a 
disposal  problem  and  cause  a  financial 
burden  to  the  owners  of  these 
containers. 

One  option  EPA  considered  was  a 
"grandfather"  provision,  which  would 
allow  existing  containers  to  be  used  for 
a  specified  period  of  lime,  such  as  5 
years.  However,  the  proposed  regulatory 
scheme  clearly  makes  registrants 
responsible  for  the  containers  in  terms 
of  both  meeting  the  proposed  standards 
of  §  165.124  and  ensuring  compatibility 
with  the  pesticide  formulation. 
Extending  an  automatic  regulatory 
exemption  for  existing  refillable 
containers  could  allow  a  refiller  to 
repackage  a  product  into  a  container 
other  than  a  container  on  the  registrant's 
list  of  acceptable  containers,  if  the 
registrant  allowed  its  product  to  be 
distributed  or  sold  in  such  containers. 
Therefore.  EPA  rejected  the  option  of  a 
grandfathering  provision  for  all 
refillable  containers  because  of  the 
potential  problems  with  incompatibility 
and  substandard  containers,  as  well  as 
the  possible  confusion  caused  by 
inconsistency  between  the  regulations 
and  the  registrant's  list  of  acceptable 
containers. 

EPA  also  considered  an  option  where 
registrants  could  "grandfather"  existing 
containers  that  met  minimum  standards. 
Under  this  option,  EPA  would  allow 


registrants,  under  certain  conditions,  to 
have  containers  on  their  list  of 
acceptable  containers  that  don't  meet  ail 
of  the  standards  in  §165.124.  Some 
conditions  that  EPA  might  consider 
appropriate  include:  (1)  The  container  is 
currently  in  use  in  the  field,  i.e.,  it  is  an 
"existing"  container,  (2)  EPA  approves 
a  date  suggested  by  the  registrant,  such 
as  5  years  after  the  date  the  regulations 
are  published,  after  which  the  container 
cannot  be  used.  (Plastic  minibulk 
containers  could  not  be  used  after  they 
are  more  than  6  years  old),  and  (3)  the 
container  meets  a  set  of  standards,  that 
would  have  to  be  approved  by  EPA. 
While  this  option  would  provide  a 
registrant  some  flexibility,  it  could  still 
cause  confusion  for  refillers  who  are 
trying  to  comply  with  the  regulations. 
For  example,  if  an  existing  container 
without  a  serial  number  was  allowed  to 
be  used,  the  refiller  could  not  comply 
with  the  recordkeeping  requirements.  In 
addition,  this  option  could  impose  a 
considerable  burden  on  EPA  resources 
for  administering  an  approval  program 
for  each  registrant. 

EPA  requests  comment  on  whether  a 
2-year  phase-in  period  for  compliance 
with  subpart  G  is  appropriate  or 
whether  an  alternative,  such  as  the 
option  described  above,  should  be 
incorporated  into  tlse  final  rule.  EPA 
requests  commenters  to  be  as  specific  as 
possible  about  suggesting  alternatives, 
including  information  on  the  number  of 
existing  containers  that  might  need  to  be 
grandfathered,  suggestions  for  the 
standards  that  might  be  appropriate  for 
the  grandfathered  containers,  and  the 
potential  confusion  and  conflicts  the 
use  of  the  grandfathered  containers 
might  have  en  other  parts  of  the 
regulations  and  the  regulated 
community. 

\1.  Standards  for  Pesticide 
Containment  Structures 

A.  Background 

1.  Introduction.  Subpart  G  of  this 
proposed  rule  introduces  container 
design  and  residue  removal  standards 
for  pesticide  refillable  containers, 
including  liquid  bulk  containers  and 
dry  bulk  containers.  In  subpart  H,  EP.^ 
proposes  standards  for  containment 
stmctures  to  intercept  and  contain  spills 
and  leaks  from  stationary  bulk 
containers,  areas  where  pesticides  are 
dispensed  from  and  into  stationary  bulk 
containers,  and  areas  where  containers 
are  refilled.  These  containment 
standards  would  apply  to  facilities  of 
agricultural  pesticide  refilling 
establishments  and  custom  blenders  (as 
defined  in  §  167.3).  and  to  facilities  of 
businesses  that  apply  agricultural 
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pesticides  for  compensation  (also 
referred  to  as  for-hire  applicators  in  this 
preamble). 

The  proposed  requirements  include 
criteria  for  design,  maintenance,  and 
operation  of  containment  structures. 
They  are  intended  to  introduce  basic 
safeguards  in  States  that  currently  lack 
containment  regulations  and  to 
harmonize  with  containment 
requirements  in  States  where  adequate 
containment  safety  programs  already 
exist.  EPA  believes  that  the  proposed 
Federal  containment  standards,  together 
with  proposed  requirements  for 
container  design  and  residue  removal, 
are  essential  for  ensuring  the  safe  use, 
reuse,  and  refill  of  containers  as 
required  by  FIFRA  section  19. 

These  proposed  standards  are 
intended  to  prevent  pesticide 
contamination  of  soil  and  water 
resources  at  pesticide  bulk  container 
storage  facilities  and  at  facilities  where 
container  refilling  operations  occur. 
Although  spills  can  occur  throughout 
the  chain  of  pesticide  commerce  (from 
manufacturer  to  user),  the  accumulated 
evidence  points  to  agrichemical 
dealerships,  custom  blenders,  and  for- 
hire  applicators  as  facilities  where 
pesticide  contamination  of  ground  and 
water  is  most  frequently  documented. 
Bulk  pesticide  containers  are  located  at 
many  of  these  facilities,  and 
agrichemical  dealerships  often  serve  as 
refilling  establishments  for  refillable 
agricultural  pesticide  containers.  Failure 
of  stationary  bulk  containers  at  such 
facilities  can  result  in  significant 
environmental  contamination,  but  so 
too,  can  failures  of  hoses  and  pipes 
(appurtenances),  operational  errors  (e.g., 
overfilling),  improper  containment 
systems,  improper  disposal  of  pesticide 
rinsates,  and  vandalism.  These  findings 
lead  EPA  to  conclude  that  unless  storage 
of  bulk  containers  and  refilling 
operations  are  addressed  as  integrated 
systems,  the  FIFRA  section  19  mandate 
for  regulations  that  ensure  safe  reuse 
and  refill  of  pesticide  containers  cannot 
be  satisfied. 

These  proposed  standards  are 
designed  to  supplement  the  proposed 
subpart  G  standards  addressing  design, 
structural,  and  residue  removal 
standards  for  refillable  containers.  EPA 
believes  that  additional  standards  are 
necessary  for  containment  structures 
because  the  safety  of  use,  reuse,  and 
refill  depends  on  a  number  of  factors 
that  affect  the  refilling  activity, 
particularly  in  situations  where 
pesticides  are  stored  in  large  refillable 
containers  and  where  refilling 
operations  routinely  occur. 

The  remainder  of^Unit  VI.A  of  this 
preamble  describes  pesticide  bulk 


container  storage  facilities  and  refilling 
operations  and  characterizes  their 
sources  of  pesticide  leaks  and  spills. 
The  nature  of  environmental  problems 
for  such  operations  is  also  discussed,  as 
are  efforts  by  States  to  prevent  further 
environmental  problems. 

2.  Pesticide  bulk  containers  and 
refilling  operations:  sources  of  leaks  and 
spills.  Bulk  containers  are  used  at  many 
levels  in  the  pesticide  distribution 
network  —  from  registrants, 
formulators,  distributor  tank  farms,  and 
dealerships  to  for-hire  and  private 
applicators.  The  categories  of  bulk 
pesticide  container  facilities  for  which 
EPA  has  accumulated  the  most 
substantial  evidence  of  soil  and  ground- 
water contamination,  and  thus  the  focal 
point  of  the  proposed  containment 
regulations,  are  the  facilities  of  refilling 
establishments  and  for-hire  applicators 
of  agricultural  pesticides.  Facilities 
where  agricultural  pesticides  are  custom 
blended  from  bulk  containers  are  also 
proposed  for  regulation.  Typically,  bulk 
containers  for  agricultural  pesticide 
refilling  establishments,  for-hire 
application  services,  and  custom 
blending  operations  are  maintained  at 
the  facilities  of  agrichemical 
dealerships.  However,  bulk  containers 
are  also  used  at  the  facilities  of 
independent  for-hire  applicators  and 
may  also  be  used  at  the  facilities  of 
independent  custom  blenders,  though 
EPA  believes  that  independent  custom 
blenders  are  likely  to  be  rare. 

Refilling  establishments  whose 
principal  business  is  retail,  custom 
blenders  and  for-hire  applicators  of 
agricultural  pesticides  (referred  to 
collectively  as  "commercial 
agrichemical  facilities"  in  this 
preamble)  may  use  pesticide  bulk 
containers  for  many  purposes.  For 
example,  they  may  refill  minibulk 
pesticide  containers  for  sale  and 
distribution  or  for  use  as  shuttles  to 
transport  pesticides  from  the  dealership 
to  the  field  for  their  for-hire  application 
services.  They  may  also  use  bulk 
containers  to  supply  pesticides  to 
custom  blending  services  where 
pesticide  is  mixed  with  material  such  as 
fertilizer,  another  pesticide,  or  seed  on 
a  customer-order  basis.  Commercial 
agrichemical  facilities  may  also  use  bulk 
containers  to  store  fertilizers,  but  imless 
such  fertilizers  are  mixed  with  and 
therefore  labeled  as  pesticides,  they  are 
not  subject  to  FIFRA. 

Pesticide  bulk  containers  at  these 
facilities  usually  hold  herbicides.  Liquid 
bulk  containers  typically  range  in 
capacity  from  1,000  to  5,000  gallons, 
though  some  dealers  may  have 
containers  with  a  capacity  of  30,000  or 
more  gallons.  Dry  bulk  containers  that 


hold  as  much  as  90,000  pounds  can  be 
found  at  dealerships. 

At  commercial  agrichemical  facilities, 
pesticides  generally  are  transferred  to 
and  from  bulk  containers  via 
appurtenances  (pipes,  hoses,  pumps, 
and/or  meters)  that  terminate  at  a 
dispensing  area.  This  dispensing  area 
may  serve  as  a  site  to  clean  or  refill 
containers,  nurse  tanks,  or  application 
equipment,  and  it  may  also  be  used  to 
transfer  pesticides  from  delivery 
vehicles  into  bulk  containers.  In  some 
cases,  pesticide  rinsates  resulting  from 
cleaning  operations  are  collected  and 
stored  in  bulk  containers.  Depending  on 
State  and  local  regulations  and 
registrant  requirements,  bulk  containers 
and  dispensing  areas  may  or  may  not  be 
located  inside  a  protective  containment 
structure. 

A  number  of  potential  sources  of 
pesticide  spills  exist  at  refilling 
operational  sites  and  facilities  that  store 
or  dispense  pesticides  from  bulk 
containers.  Available  information 
suggests  that  chronic  small  leaks  from 
containers  and  appurtenances  or 
recurrent  improper  pesticide  waste 
disposal  are  responsible  for 
environmental  contamination  in  many 
cases  (see  later  discussion).  Larger, 
sudden  releases  of  concentrated  product 
probably  occur  less  frequently,  but 
perhaps  due  to  their  more  dramatic 
nature  and  to  existing  release  reporting 
requirements  such  as  CERCLA  section 
403  and  EPCRA  section  304,  their 
occurrence  is  better  documented  than 
chronic  spills.  Causes  for  such  major 
spills  include:  (1)  Bulk  container  failure 
(due  to  structural  defects,  corrosion  of 
the  containers  by  incompatible 
pesticides,  improper  installation,  fire, 
collisions  with  equipment,  etc.),  (2) 
failure  of  pipes,  hoses,  valves,  or 
pumps,  (3)  operator  errors  (e.g., 
neglecting  to  shut  off  valves,  overfilling, 
leaving  transfer  operations  unattended), 
and  (4)  vandalism. 

Insight  into  the  causes  of  these 
mishaps  can  be  gained  from  Federal  and 
State  spill  incident  reports  and  from 
comments  by  industry.  The  National 
Response  Center  (NRC,  administered  by 
the  U.S.  Coast  Guard)  provides  a  Federal 
mechanism  to  receive  and  refer  for 
action  and/or  investigation  reports  of 
oil,  chemical,  biological,  and  etiological 
releases  into  the  environment  in  the 
United  States  and  its  territories.  Some 
incidents  involving  releases  of  certain 
hazardous  substances  or  materials'  listed 
under  several  statutes,  including  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  sees.  101(14)  and  102  (42  U.^.C. 
9602)  and  the  Transportation  Safety  Act 
of  1974  (49  U.S.C.  1802  and  1803),  are 
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required  to  be  reported  to  the  NRC. 
These  statutes,  however,  include  only 
some  pesticides  on  their  list  of 
hazardous  substances  or  materials. 
Although  only  a  portion  of  the  incidents 
involving  pesticides  are  reportable,  the 
NRC  database  does  include  a  number  of 
incidents  in  which  significant  quantities 
of  pesticides  were  released. 

m  analyzing  incident  data  provided 
by  the  NRC  for  a  reporting  period  of 
1982  through  May  1991,  EPA  identified 
40  incidents  in  which  spills  appeared  to 
be  associated  with  bulk  pesticide 
containers  (Ref.  60).  Transportation 
incidents,  other  than  those  involving 
mishaps  during  transfers  into  or  from 
delivery  vehicles,  were  excluded  from 
this  analysis.  Seventy  percent  of  the 
spills  (28  of  40)  involved  herbicides. 
The  reported  quantities  of  pesticide 
released  ranged  from  2  gallons  to  an 
estimated  1,000  gallons.  The  most 
frequently  listed  causes  of  spills,  in 
descending  order,  were: 

(1)  Transfer  mishaps  (hoses  or 
couplings  failing  or  dislodging  during 
load-in  or  load-out,  etc.)  (38  percent). 

(2)  Appurtenance  failure  (leaks  or 
breaks  in  pipes  or  valves,  valves  left 
open,  sight  gauge  failure,  etc.)  (30 
percent). 

(3)  Container  failure  (corroded, 
collapsed)  (12  percent). 

(4)  Overfilling  (13  percent). 

(5)  Vandalism  (5  percent). 

(6)  Unspecified  (2  percent). 
The  Neoraska  Department  of 

Environmental  Control  also  maintains  a 
spill  incident  database  that  includes 
reports  of  pesticide  spills.  During  a  10- 
year  reporting  period  (May  1981 
through  March  1991),  20  incidents  were 
reported  that  appeared  to  involve  bulk 
pesticide  operations.  The  quantities  of 
pesticides  reported  spilled  (all 
herbicides)  ranged  from  a  few  gallons  to 
1,400  gallons.  Failure  of  appurtenances 
was  the  most  commonly  encountered 
cause  of  discharge  (six  cases;  30 
percent).  Vandals  were  reported 
responsible  for  spillage  in  four  incidents 
and  operator  errors  (e.g.,  overfilling 
containers  and  allowing  hoses  to 
become  dislodged  during  transfers) 
caused  four  incidents.  Container  failures 
(e.g.,  container  tipped  over  and  burst) 
accounted  for  three  other  spills.  The 
causes  of  incidents  were  not  reported  in 
three  cases  (Ref.  34). 

In  documenting  the  need  for 
containment  regulations  for  large 
pesticide  containers,  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (WDATCP)  cited 
nine  pesticide  spills  that  occurred  from 
1981  to  mid-1984.  Volumes  released 
ranged  from  a  few  gallons  to  1,700 
gallons.  Causes  included  four  transfer 


mishaps  (hose  and  valve  failure),  four 
container-related  incidents  (valve 
failure,  container  rupture,  overflow  from 
rain  into  an  open  container)  and  one  fire 
(Ref.  78). 

Subsequently,  the  WDATCP  noted 
several  additional  bulk-related  spills  of 
herbicides,  including  (Ref.  42): 

(1)  A  4,600-gallon  spill  when  ice 
sheared  off  a  container  valve. 

(2)  A  550-gallon  loss  when  a  hose 
outside  of  containment  ruptured. 

(3)  A  3,000-gallon  release  into  a 
warehouse  (cause  not  specified). 

(4)  A  40-gallon  spill  due  to  a 
plumbing  failure  (containment  allowed 
recovery  and  use  of  the  herbicide). 

The  WDATCP  also  indicated  that 
installation  of  containment  structures 
enabled  many  commercial  operations  to 
detect  small  spills  that  previously 
eluded  notice  (Ref.  42). 

Some  pesticide  registrants  whose 
agricultural  pesticides  are  sold  and 
distributed  from  bulk  containers  at 
refilling  establishments  cite 
appurtenance  failure  as  a  leading  cause 
of  leaks  and  spills.  Other  common 
causes  they  identify  are  hoses/couplings 
dislodging  during  load-out,  human  error 
(e.g.,  leaving  valves  open  on  unattended 
equipment),  and  overfilling.  Pinhole 
leaks  in  bulk  containers,  sight  gauge 
failure,  vandalism,  and  fire  also  have 
been  noted  as  sources  of  spills.  Spills 
from  bulk  containers  or  appurtenances 
that  were  reported  to  companies  range 
from  1  gallon  to  5.000  gallons,  but 
quantities  of  several  hundred  gallons  are 
typical  (Ref.  66). 

The  above  information  from  Federal, 
State  and  industry  sources  consistently 
indicates  that  in  addition  to  container 
failures,  leading  causes  of  sudden  spills 
at  bulk  pesticide  storage  and  dispensing 
operations  are  failures  of  appurtenances 
and/or  human  errors  during  pesticide 
transfers,  vandalism,  and  fire.  In 
addition  to  these  larger  and  more 
noticeable  .spills,  small  chronic  leaks  of 
pesticide  concentrate  and  improper 
management  of  pesticide  rinsates  also 
can  occur  and  contribute  to 
environmental  contamination.  These 
findings  underscore  that  regulations 
promoting  safe  container  reuse  and  refill 
should  address  not  only  the  structural 
integrity  of  bulk  containers,  but  also 
should  include  safeguards  for 
appurtenances,  dispensing  operations, 
and  container  refilling  operations. 

3.  Frequency  of  leaks  and  spills. 
Although  several  databases  on  chemical 
spill  incidents  are  available,  none 
provides  a  comprehensive  outlook  on 
pesticide-related  incidents.  As 
mentioned  previously,  a  Federal 
reporting  mechanism  is  in  place  at  the 
National  Response  Center,  but  as  this 


applies  only  to  releases  of  sp>ecified 
substances  above  a  threshold  quantity, 
many  incidents  involving  pesticides 
could  be  exempt  from  reporting. 
Chronic  small  spills  may  go  unnoticed 
and  uncontrolled  discharges  of  dilute 
pesticide  rinsates  may  not  be  recognized 
as  a  significant  source  of  environmental 
contamination  by  faciUty  owners  and 
operators.  Reluctance  of  operators  to 
bring  spills  to  the  attention  of 
environmental  or  other  authorities  also 
may  lead  to  under-reporting. 

Despite  reporting  limitations,  EPA  has 
obtained  independent  rough  estimates 
of  the  frequency  with  which  spills  are 
noted  at  facilities  that  store  pesticides  in 
bulk  containers  or  conduct  loading/ 
refilling  operations.  These  estimates 
pertain  only  to  spill  incidents  that  were 
clearly  noticeable,  i.e..  relatively  large 
quantities  of  pesticides  were  involved; 
many  of  the  cases  were  reported  as  a 
result  of  complaints.  They  were  not 
derived  from  environmental  sampling 
surveys  of  facilities  for  pesticide 
contamination. 

The  Michigan  Department  of 
Agriculture  has  compiled  a  summary  of 
agriculture-related  pollution  emergency 
incidents  (such  as  reported  spills  of 
agrichemicals  and  improper  dispo.sal  of 
farm  wastes,  including  f)esticide 
rinsates)  from  1987  through  early  1991. 
Based  on  reports  of  180  incidents,  EPA 
estimates  that  about  1  of  every  75 
Michigan  pesticide  dealers  (1.3  percent) 
experiences  a  reported  release  each  year 
(Ref.  68). 

The  Nebraska  Department  of 
Environmental  Control  requires  the 
reporting  of  spills  of  threshold 
quantities  of  CERCLA  hazardous 
substances,  as  well  as  spills  of  10 
pounds  or  more  of  pesticide  active 
ingredients.  Based  on  Nebraska's  1984 
through  1990  data,  calculations  suggest 
that  noticeable  leaks  occur  annually  at 
nearly  1  percent  of  the  State's  350  bulk 
storage  and  refilling  establishments 
(Refs.  34  and  68). 

The  Michigan  and  Nebraska  figures 
agree  with  those  offered  by  some 
registrants,  who  estimate  that  1  percent 
to  1.5  percent  of  agricultural  pesticide 
bulk  storage  sites  report  spill  incidents 
each  year  (Refs.  66  and  68). 
4.  Soil  and  ground-water 
contamination.  Many  States  have 
documented  soil  and  ground- water 
contamination  problems  resulting  from 
pesticide  spills  at  commercial 
agrichemical  facilities  that  engage  in 
pesticide  storage  and  transfer 
operations.  Two  of  the  most 
comprehensive  reports  to  date  on  this 
subject  were  jointly  authored  by  the 
Wisconsin  Department  of  Agricul'u.-e. 
Trade  and  Consumer  Protection  and  tiie 
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Wisconsin  Etepartment  of  Natural 
Resources.  Their  1989  study  (Ref.  20)  of 
20  for-hire  agricultural  pesticide 
applicator  facilities  was  prompted  by 
the  detection  of  pesticide  residues  in 
private  wells  at  or  sear  18  facilities  and 
by  reports  of  pesticide  spills  at  two 
other  such  facilities.  Fourteen  of  the 
sites  studied  were  facilities  that  handled 
liquid  pesticides  in  containers  larger 
than  55  gallons.  The  survey  revealed 
that  pesticide  contamination  of  soil  was 
commonplace  at  these  facilities.  The 
greatest  total  concentrations  of 
pesticides  occurred  at  acute  spill  areas 
(where  relatively  large  accidental  spills 
had  occurred),  areas  where  containers 
were  burned,  mixing  and  loading  sites, 
and  pesticide  storage  areas.  Soil 
sampling  data  obtained  after 
implementation  of  soil  remediation 
actions  at  these  sites  showed  that 
chronic  spillage  continued  to  be  a 
problem  and  even  increased  in  several 
cases;  because  the  users  continued  to 
engage  in  improper  disposal  practices 
(Refs.  20  and  80). 

Pesticide  residues  were  detected  in 
drainage-ways  and  temporary  ponds 
adjacent  to  pesticide  handling  areas. 
The  residues  subsequently  may  have 
dispersed  into  ground  water  through 
leaching  and  via  movement  of  surface 
waters:  pesticide  residues  were  reported 
in  ground  water  at  concentrations  that 
often  exceeded  Wisconsin  health 
advisory  levels.  In  four  cases,  ground 
water  up-gradient  from  the  facility  also 
contained  pesticide  residues,  suggesting 
additional  sources  of  contamination 
(Ref.  20).  The  report  concluded  that  the 
most  effective  approach  toward 
preventing  further  environmental 
problems  would  be  to  develop  long- 
range  manai^ement  practices  and  install 
proper  secondary  containment  for  bulk 
containers  and  containment  pads  for 
pesticide  tra.n^fer  operations  (Ref.  20). 

In  1991,  t.e  same  Wisconsin  agencies 
reported  the  results  of  an  environmental 
sur\ey  of  ^7  i,  ■  domly  selected 
agricultural  pesticide  application 
business  sites  (Ref.  45).  (This  study  was 
designed  to  assess  operations 
representing  the  industry  as  a  whole.) 
The  investigation  revealed  the  presence 
of  pesticides  in  soil  at  25  of  the  27 
locations.  Soil  at  18  (66  percent)  of  the 
sites  may  eventually  require 
remediation;  these  sites  had  pesticide 
concentrations  exceeding  those  that 
would  have  been  expected  had  pesticide 
been  applied  at  labeled  field  rates. 
Pesticides  also  were  found  in  ground 
water  at  more  than  half  (55  percent)  of 
the  sites.  At  nine  of  these  locations  (33 
percent  of  total  sites)  pesticide  levels 
exceeded  Wisconsin  ground-water 
standards. 


Given  these  results,  the  Wisconsin 
agencies  estimate  that  between  45 
percent  and  75  percent  of  the  State's 
commercial  agrichemical  sites  may 
require  soil  remediation  and  that  29 
percent  to  63  percent  potentially  exceed 
the  State's  ground-water  standards  for 
pesticides.  Many  of  the  latter  also  may 
require  remediation  (Ref.  45). 

A  study  of  commercial  agrichemical 
facilities  in  Utah  found  pesticide 
contamination  resulting  from  a  variety 
of  handling  activities  such  as  spills  of 
pesticide  in  bulk  container  storage  and 
dispensing  operations,  mixing  and 
loading  into  application  equipment  (for 
facilities  that  engaged  in  for-hire 
application),  and  equipment  cleaning 
activities.  Residues  were  detected  in 
pesticide  handling  areas  and  adjacent 
areas  to  which  they  drained,  as  well  as 
in  gravel  driveways  and  parking  lots 
(Ref.  47). 

Much  of  the  contamination  found  in 
the  Utah  study  appeared  to  be 
associated  with  spills  of  custom  blended 
pesticide/ fertilizer  mixtures.  Pesticide- 
impregnated  fertilizer  loading  areas 
have  been  identified  by  the  National 
Agrichemical  Retailers  Association  as 
being  associated  with  elevated 
concentrations  of  pesticide 
contamination  (Ref.  46). 

Case  studies  of  Iowa  commercial 
agrichemical  facilities  revealed 
pesticide  levels  approximating 
formulation  concentrations  in  pools  of 
water  and  soil  in  areas  where  pesticides 
were  loaded  and  handled  or  where 
containers  and  equipment  were  rinsed 
(Ref.  21).  The  Iowa  Fertilizer  and 
Chemical  Association  estimates  that  40 
percent  to  50  percent  of  the  sites  in  Iowa 
may  require  remediation  for  existing  or 
potential  ground-water  contamination 
(Ref.  15).  In  Kansas,  70  percent  to  80 
percent  of  the  detections  of  pesticide  in 
ground  water  could  be  traced  back  to 
pesticide  dealerships  (Ref.  46). 
Minnesota  identified  ground-water 
contamination  in  20  of  100  active  spill 
incident  cases  at  commercial 
agrichemical  facilities  in  1991  (Ref.  41). 

Between  1984  and  1989,  complaint- 
generated  investigations  in  Illinois 
confirmed  several  incidents  of  pesticide 
contamination  of  private  well  water. 
Thirteen  of  these  instances  were 
attributed  to  the  handling  of  pesticides 
at  agricultural  pesticide  retail  facilities. 
Likely  causes  of  this  contamination 
included  pesticide  runoff  and  waste- 
water discharges  into  surrounding  areas, 
and  chemical  spills  resulting  primarily 
from  leaking  storage  containers  and 
handling  mishaps  (Ref.  57).  In  1987  and 
1988,  the  Illinois  Department  of  Public 
Health  surveyed  wells  at  81  commercial 
agrichemical  facilities  (randomly 


selected  from  a  statewide  pool  of  over 
1.500  licensed  facilities).  The  survey 
detected  pesticides  in  65  percent  of 
these  sites,  with  multiple  pesticide 
residues  detected  in  many  of  the  wells 
(Ref.  33).  By  contrast,  various  public    . 
water  supply  monitoring  projects 
conducted  by  the  Illinois  Environmental 
Protection  Agency  (lEPA)  typically 
reveal  pesticides  in  only  about  1  percent 
of  samples  (Ref.  19). 

A  recent  joint  study  by  the  Illinois 
Department  of  Agriculture  and  the 
Illinois  State  Geological  Sur\'ey  (Ref.  26) 
revealed  that  soils  from  all  of  49 
randomly  selected  agrichemical 
facilities  contained  pesticides  at  levels 
that  exceeded  draft  lEPA  site-specific 
soil  cleanup  objectives.  One  or  more 
pesticide  residues  also  were  detected  in 
25  percent  of  the  52  water-supply  wells 
sampled  at  the  sites,  however, 
concentrations  of  pesticides  in  water 
samples  generally  were  less  than  those 
encountered  in  the  1987-1988  Illinois 
Department  of  Public  Health  survey 
(Ref.  33).  These  recent  findings  led  the 
authors  of  the  joint  report  (Ref.  26)  to 
suggest  that  although  ground  water 
below  many  currently  active 
agrichemical  facilities  does  not  appear 
to  have  been  extensively  impacted  by 
past  facility  practices,  concern  for 
ground  water  is  warranted. 

Other  studies  point  to  pesticide 
contamination  of  public  or  private 
drinking  water  wells  located  near 
commercial  agrichemical  facilities.  For 
example,  Hallberg  (Ref.  22)  cites  10 
Iowa  case  studies  in  which  pesticide 
concentrations  in  ground  water  near 
dealerships  were  a  hundredfold  or  more 
concentrated  than  background  levels.  In 
more  than  80  percent  of  the  instances  in 
which  herbicides  other  than  atrazine 
have  been  detected  in  Iowa's  public 
wells,  the  wells  were  located  near 
commercial  agrichemical  facilities  (Ref. 
13). 

In  a  1989  survey,  the  Michigan 
Department  of  Agriculture  sampled  well 
water  from  50  commercial  agrichemical 
bulk  storage  sites.  Pesticides  were 
detected  and  confirmed  in  well  water 
from  eight  (16  percent)  of  the  sites; 
health  advisory  levels  for  pesticides 
were  exceeded  in  three  of  the  wells. 
Pesticide  concentrations  in  soils  were 
not  determined.  The  report  concluded 
that  commercial  agrichemical  bulk 
storage  operations  located  on 
hydrogeologically  vulnerable  sites  pose 
a  threat  to  ground-water  quality  (Ref. 
36). 

Other  types  of  users/operations  with 
practices  similar  to  commercial 
agrichemical  facilities  may  cause 
environmental  contamination,  but  for 
these  there  is  less  evidence  available.  A 
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survey  conducted  by  the  Association  of 
American  Pesticide  Control  Officials 
(Ref.  2)  responded  to  by  28  States 
revealed  826  commercial  agrichemical 
facilities  with  documented 
environmental  degradation,  but  also  121 
private  sites.  Of  the  121  private  sites,  32 
were  associated  with  agricultural 
research  sites.  In  water  quality  surveys 
of  farm  wells,  detections  of  the  highest 
levels  of  pesticides  sometimes  have 
been  attributed  to  factors  such  as 
improper  pesticide  storage  or  handling 
near  the  well  (Refs.  9,  27,  and  54). 

5.  Contamination  remediation  costs. 
Remediation  of  contamination  resulting 
from  inadequate  pesticide  containment 
and  poor  waste  management  practices 
can  be  very  costly.  For  example,  one 
registrant  spent  $207,714,  $51,300  and 
$184,440  for  clean  up  of  three  separate 
spills  from  bulk  containers  between 
1981  and  1983  (Ref.  50).  While  most 
States  have  not  begun  to  assess 
systematically  the  degree  to  which 
commercial  agrichemical  facilities 
require  remediation,  information  from 
midwestem  States  indicates  a 
substantial  problem.  Based  on  results  of 
samples  taken  from  50  sites  and  on  files 
of  other  open  cases,  the  Minnesota 
Department  of  Agriculture  estimates 
that  virtually  all  of  the  1,000 
commercial  agrichemical  facilities 
active  in  the  State  will  need  to  conduct 
contamination  assessments  and  that 
some  degree  of  remediation  will  be 
required  for  at  least  half  of  the  sites. 
Cost  estimates  derived  from  the 
Department's  experience  with 
approximately  100  cases  suggest  that  50 
percent  to  60  percent  of  the 
contaminated  sites  will  be  remediated 
for  at  least  $20,000  to  $50,000,  not 
including  certain  costs  (such  as  attorney 
fees);  20  percent  for  $50,000  to 
$200,000;  and  20  percent  for  more  than 
$200,000,  with  costs  occasionally 
exceeding  $1  million  (Ref.  6). 

The  Illinois  Environmental  Protection 
Agency  notes  that  while  conclusive  data 
do  not  yet  exist,  some  two-thirds  of  the 
State's  1,500  commercial  agrichemical 
sites  eventually  could  be  found  to 
warrant  some  degree  of  remediation  for 
contamination  "hot  spots."  Typical 
costs  for  assessment  and  remediation  for 
such  facilities  would  average  between 
$15,000  and  $50,000.  Another  15 
percent  of  the  facilities  are  projected  to 
require  more  extensive  cleanup  (cost 
range  $50,000  to  $250,000);  2  percent  to 
5  percent  more  could  require  even  more 
expensive  remediation  (Ref.  56).  A 
recent  Illinois  study  of  site 
contamination  at  agrichemical  facilities 
(Ref.  26)  estimates  that  statewide  costs 
for  soil  remediation  will  range  from  $8 
million  to  $96  million,  with  the  most 


realistic  estimate  thought  to  be  $42 
million.  These  estimates  do  not  include 
costs  for  site  assessments  or  for 
remediation  of  contaminated  ground 
water. 

A  study  conducted  by  the  WDATCP 
indicates  that  45  percent  to  75  percent 
of  Wisconsin's  commercial  agrichemical 
facilities  are  likely  to  require  soil 
remediation.  Many  also  may  need  to 
remediate  ground-water  contamination 
(Ref.  45).  Typical  costs  for  soil 
remediation  range  from  $10,000  to 
$50,000.  If  ground-water  contamination 
is  encountered,  especially  if  municipal 
water  supplies  are  affected,  the  costs 
can  be  much  higher.  For  example,  a 
Wisconsin  agrichemical  facility  recently 
spent  $350,000  to  characterize  the 
extent  of  pesticide  contamination  in  a 
municipal  drinking  water  supply  and 
install  ground-water  remediation 
equipment,  and  further  significant 
expenses  are  anticipated  (Ref.  43). 

In  Iowa,  where  roughly  half  of  the 
commercial  agrichemical  facilities  will 
require  remediation,  direct  costs  for  site 
assessments,  monitoring,  and 
remediation  of  pesticide  dealerships 
could  reach  $50  million  to  $100  million 
(Ref.  15). 

6.  State  bulk  containment  regulations. 
As  of  December  1992,  27  States  had 
implemented  or  were  drafting 
containment  regulations  for  pesticides 
(Ref.  71).  In  the  State  of  the  States 
Report  (Ref.  70),  EPA  learned  that 
pesticide  containment  regulations  vary 
considerably  among  the  States. 
Requirements  range  from  relatively 
minimal  standards  to  comprehensive 
rules  governing  construction  of  bulk 
containers,  secondary  containment  for 
storage  containers,  containment  pads  for 
various  operations  (such  as  refilling, 
mixing  and  loading,  washing,  rinsing), 
spill  response,  recordkeeping,  and 
rinsate  and  precipitation  accumulation 
management.  Some  States  also  include 
standards  for  facility  location  and 
abandonment  and  requirements  to 
notify  the  State  of  various  activities. 
Some  critical  areas  in  which  State 
pesticide  containment  regulations 
(implemented  or  draft)  differ  include 
(Ref.  70): 

a.  Applicability  of  regulations  to 
persons,  quantities,  and  identities  of 
materials.  State  bulk  regulations  vary 
with  respect  to  facilities/operators  to 
whom  containment  requirements  apply. 
Rules  may  pertain  to  manufacturers, 
distributors,  or  users  of  p>esticides  or 
may  apply  more  specifically,  such  as  to 
repackagers,  dealers,  commercial 
applicators,  and/or  farmers. 

Some  States  apply  secondary 
containment  requirements  to  any 
pesticide  container  with  a  volume 


exceeding  55  gallons;  others  use  210-, 
300-  or  500-gallon  criteria. 
Containment  rules  may  apply  to 
technical  grade,  formulation  grade,  or 
similar  grade  pesticides  or  may  extend 
to  rinsates  and  use  solutions. 

b.  Capacity  of  secondary  containment 
for  bulk  containers.  States  commonly  set 
the  minimum  holding  capacity  of 
secondary  containment  structures 
according  to  the  volume  of  the  largest 
container  within  the  structure  plus  a 
margin  for  safety.  The  safety  margin 
generally  requires  compensation  for 
volume  displaced  by  containers  and 
equipment  and  requires  additional 
capacity  for  structures  exposed  to 
precipitation.  Some  variations  among 
States  in  safety  margin  include 
(separately  or  in  combinations): 

(1)  Ten  percent  of  the  volume  of  the 
largest  container. 

(2)  Twenty  five  percent  of  the  volume 
of  the  largest  container. 

(3)  The  volume  of  rainfall  from  a  25- 
year,  24-hour  storm. 

(4)  Six  inches  of  freeboard. 

c.  Materials  for  secondary 
containment.  Most  States  allow 
concrete,  steel,  or  solid  masonry, 
provided  the  material  is  imf>ermeable  to 
pesticide.  Several  permit  soil 
containment.  Others  allow  various 
synthetic  materials,  if  they  are 
compatible  with  pesticides. 

d.  Specifications  for  containment  pad. 
States  typically  require  paved,  curbed 
and/or  sloped  containment  for  pesticide 
handling  operations.  Most  specify 
construction  with  concrete,  although 
some  allow  asphah. 

e.  Permitting  and  notification.  Several 
States  require  permits  prior  to 
construction  or,  for  existing  facilities, 
procedures  and  permits  must  be 
followed  to  phase  facilities  into 
compliance  with  new  regulations. 
Several  also  require  notification  to  the 
State  annually  prior  to  initial  delivery. 

In  summary,  most  States  do  not 
currently  have  pesticide  containment 
regulations.  Some  States  are  delaying 
development  of  containment  rules  until 
Federal  standards  appear.  Among  the 
States  that  have  rules,  there  exists 
considerable  variation  in  the  scope  and 
stringency  of  requirements.  The  Federal 
containment  requirements  proposed 
today  would  estabUsh  basic  standards 
which  are  generally  similar  to  State 
standards,  although  they  may  be  more 
rigorous  than  some  and  less  stringent 
than  others.  These  Federal  standards 
would  not  preclude  States  from 
adopting  more  rigorous  State 
requirements. 

7.  Conclusions.  There  is  considerable 
evidence  that  the  routine  storage  and 
dispensing  of  large  quantities  of 
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pesticides  at  commercial  agrichemical 
facilities  is  associated  with  significant 
environmental  contamination  by 
pesticides.  Although  it  is  not  always 
possible  to  relate  specific  incidents  of 
contamination  at  such  facilities  to 
particular  activities,  it  is  clear  that 
improvements  in  containment  and 
related  management  practices  for 
pesticide  bulk  storage  and  container 
refilling  operations  can  help  prevent 
environmental  contamination. 

As  discussed  further  in  Unit  VI.B.l  of 
this  preamble.  EPA  proposes  to  require 
containment  structures  at  refilling 
establishments,  custom  blenders,  and 
for-hire  applicators  where  agricultural 
pesticides  are  stored  and  dispensed. 
Containment  requirements  for  bulk 
container  storage  and  container  refilling 
operations,  in  conjunction  with 
container  design  standards  and 
adequate  procedures  for  residue 
removal,  would  provide  an  integrated 
system  of  environmental  safeguards. 
Each  of  these  three  regulatory 
components  is  considered  essential  to 
ensure  the  safe  refill  and  reuse  of 
pesticide  containers. 

B.  Today's  Proposal 

Subpart  H  of  the  proposed  regulations 
is  organized  into  three  general 
categories:  general  standards  for 
containment  structures,  secondary 
containment  for  bulk  containers,  and 
containment  for  pesticide  dispensing 
areas  (where  the  contents  of  bulk 
containers  are  dispensed  and/or 
containers  are  refilled).  Performance 
standards  for  containment  materials  and 
design  are  proposed,  as  are 
requirements  for  operation, 
maintenance,  and  recordkeeping. 
Certain  containment  requirements  for 
facilities  with  existing  structures  are 
proposed  as  interim  standards  to  allow 
sufficient  time  for  retrofitting  and  to 
provide  a  phased  approach  to  meeting 
new  reouirements. 

The  definition  section  of  proposed 
subpart  A  of  this  proposed  rule  contains 
definitions  of  terms  used  in  proposed 
subpart  H  and  related  subparts.  Terms 
that  are  key  to  the  understanding  of 
subpart  H  include: 

(1)  Agricultural  pesticide. 

(2)  Appurtenances. 

(3)  Con'.ainer. 

(4)  Containment  pad. 

(5)  Containment  structure. 

(6)  Dry  bulk  container. 

(7)  Dry  pesticide. 

(8)  Liquid  bulk  container. 

(9)  Pesticide  dispensing  area. 

(10)  Owner. 

(11)  Operator. 

(12)  RefiUable  container. 

(13)  Refilling  establishment. 


(14)  Secondary  containment  unit. 

(15)  Stationary  bulk  container. 

(16)  Transport  vehicle. 

(17)  25-year.  24-hour  rainfall  event. 
1.  Scope  and  applicability.  Section 

165.140  sets  out  the  scope  and  purpose 
of  subpart  H.  The  regulations  would 
establish  requirements  for  containment 
of  stationary  bulk  containers  and 
requirements  for  containment  of 
pesticide  dispensing  areas.  These 
requirements  are  intended  for  two 
purposes:  to  protect  human  health  and 
the  environment  from  exposure  to 
pesticides  from  spills  and  leaks,  and  to 
reduce  wastes  produced  when 
pesticides  are  stored  and  handled  in 
bulk  containers  and  during  container 
refilling  operations. 

Descriptions  of  the  applicability  of 
subpart  H  would  appear  in  two  tiers  in 
§§  165.141  and  165.142.  Section  165.141 
identifies  facilities  and  persons  that 
would  be  responsible  for  meeting  the 
requirements  of  subpart  H.  For  those 
facilities  included.  §  165.142  would 
then  delineate  the  universe  of  stationary 
bulk  containers  and  pesticide 
dispensing  areas  to  which  the 
containment  requirements  apply. 

a.  Facilities  and  persons  covered. 
Section  165.141  would  apply  the 
requirements  of  subpart  H  to  the 
following  three  types  of  facilities  that 
contain  a  stationary  bulk  container  or  a 
pesticide  dispensing  area  for  an 
agricultural  pesticide  (as  defined  in 
subpart  A):  (1)  Pesticide  refilling 
establishments  (as  defined  in  subpart  A) 
whose  principal  business  is  retail  sale, 
(2)  custom  blenders  as  defined  in  40 
CFR  167.3,  and  (3)  the  facilities  of 
businesses  that  apply  an  agricultural 
pesticide  for  compensation  (other  than 
trading  of  personal  services  between 
agricultural  producers). 

Facilities  that  refill  an  agricultural 
pesticide  into  refillable  containers  and 
whose  principal  business  is  retail  sale 
would  be  encompassed  whether  or  not 
they  used  a  stationary  bulk  container  to 
supply  the  refilling  operation.  Retail- 
oriented  establishments  would  be 
included  because  EPA  has  obtained 
significant  evidence  of  environmental 
contamination  from  pesticide  leaks  and 
spills  at  such  establishments  (as 
documented  in  Units  VI.A.2  through 
VI.A.4  of  this  preamble).  EPA  intends  to 
defer  consideration  of  containment 
requirements  at  refilling  establishments 
whose  primary  function  is  formulation 
or  manufacturing  of  pesticides,  since 
EPA  does  not  possess  sufficient 
information  regarding  the  practices  and 
environmental  problems  of  these 
facilities.  Moreover,  EPA  believes  that 
such  facilities  may  warrant  containment 
requirements  considerably  different 


fi'om  those  in  today's  proposal.  If 
formulation  and  manufacturing 
activities  are  conducted  at  a  refilling 
establishment  whose  principal  business 
is  retail  sale,  EPA  intends  that 
containment  requirements  would  be 
applicable  at  the  facility. 

Also  encompassed  in  §  165.141  would 
be  facihties  of  businesses  ihat  apply  an 
agricultural  pesticide  for  compensation 
(other  than  trading  of  personal  services 
between  agricultural  producers).  This  is 
intended  to  include  the  facilities  of 
those  pesticide  applicators  who  provide 
a  service  of  controlling  agricultural 
p)ests,  whether  or  not  they  are  part  of  a 
refilling  establishment.  The  facilities  of 
such  for-hire  applicators  may  store  and 
handle  large  quantities  of  agricultural 
pesticides  on  a  routine  basis.  As 
discussed  in  Unit  VI.A.4  of  this 
preamble,  there  is  substantial  evidence 
of  soil  and  ground-water  contamination 
by  pesticides  at  such  facilities.  Among 
potential  sources  of  p>esticide  releases 
are  areas  where  pesticides  are  stored 
and  dispensed  from  bulk  containers  into 
application  equipment  and  areas  where 
containers  are  rinsed. 

EPA  does  not  intend  §  165.141(b)(3)  to 
include  the  facilities  of  farmers  who 
apply  agricultural  pesticide  for  other 
farmers  on  a  for-hire  basis  when  such 
service  is  a  minor  component  of  the 
farm's  op>eration  and  when  it  is 
conducted  only  on  an  occasional  basis. 
EPA  does  not  believe  that  these  facilities 
necessarily  will  have  the  same 
environmental  impacts  as  refilling 
establishments  because  their  for-hire 
activities  constitute  only  a  small  part  of 
the  facilities'  activities.  However, 
comments  are  requested  to  address  this 
assumption  and  to  identify  the  number 
and  characteristics  of  farm  facilities  that 
would  be  affected  by  extending  the 
requirements  for  containment  of  bulk 
storage/dispensing  areas  to  such  for-hire 
farm  facilities. 

EPA  intends  that  the  requirements  of 
subpart  H  should  apply  to  the  facilities 
routinely  used  by  for-hire  applicators, 
but  not  to  field  application  sites,  since 
different  requirements  may  be 
appropriate  in  locations  that  are  used  on 
a  temporary  basis.  Pesticide  transfers  at 
temporary  sites  in  the  field  may  be 
addressed  in  future  rulemaking. 

Section  165.141  would  apply  the 
requirements  of  subpart  H  to  the 
facilities  of  custom  blenders  (as  defined 
in  40  CFR  167.3)  who  blend  an 
agricultural  pesticide  on  a  customer- 
order  basis  with  materials  such  as 
fertilizers  and  other  pesticides.  Based  on 
the  available  evidence  (see  Unit  VI.A.4 
of  this  preamble).  EPA  believes  bulk 
pesticide  storage  and  disp>ensing  in 
custom  blending  operations  pose 
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environmental  risks  similar  to  those 
encountered  at  refilling  establishments. 
Since  most  custom  blenders  are  thought 
to  operate  as  a  part  of  the  business  of 
refilling  establishments,  containment 
requirements  would  be  applicable  by 
the  previously  mentioned  sections  in 
§  165.141.  Howrever,  because  some 
custom  blenders  may  operate 
independently,  §  165.141  also  would 
include  a  separate  statement  of 
applicability  to  custom  blenders.  (Note 
that  the  scope  of  proposed  subpart  H 
differs  somewhat  from  the  scope  of 
proposed  subpart  G  with  respect  to 
custom  applicators  and  custom 
blenders.  Refer  to  Unit  V.B.6  of  this 
preamble  for  a  discussion  of  this  issue). 

In  addition  to  identifying  applicable 
facilities,  §  165.141  would  stipulate  that 
the  owners  and  operators  of  the 
containment  structure  are  jointly 
responsible  for  assuring  that  the  facility 
complies  with  the  requirements  of 
subpart  H.  As  defined  in  subpart  A  of 
the  proposed  rule,  the  term  "owner" 
means  any  person  who  owns  a  facility 
at  which  a  containment  structure  is 
required;  "opsrator"  means  any  person 
in  control  of,  or  having  responsibility 
for,  the  daily  operation  of  a  faciTity  at 
which  a  containment  structure  is 
required.  The  intent  of  §  165.141  is  to 
hold  the  owner  and  operator  jointly 
liable.  EPA  requests  comments  as  to 
whether  both  the  owner  and  operator  or 
only  one  of  these  parties  should  be  held 
responsible,  or  whether  other  parties 
also  should  be  held  responsible. 

Although  com.mercial  agrichemical 
facilities  represent  only  a  subset  of  the 
realm  of  facilities/operations  where 
containment  requirements  might  be 
appropriate,  EPA  is  not  proposing  at 
this  time  that  §  165.141  extend  the 
requirements  of  subpart  H  to  other  types 
of  facilities  that  store  and  dispense 
pesticides  in  bulk  containers  or  conduct 
refilling  operations.  EPA  is  giving 
priority  to  rulemaking  for  commercial 
agrichemical  facilities  because  these  are 
the  facilities  for  which  the  clearest 
pattern  of  soil  ani  ground-water 
contamination  by  pesticides  has  been 
established.  However,  because  EPA 
intends  to  consider  further  ccntainment- 
rolafed  rulemaking  for  other  elements  of 
the  pesticide  industrj',  commenters  are 
invited  to  address  relevant  problem 
areas  encountered  industry-wide. 

Specifically,  som.e  form  of 
containment  provisions  may  be 
appropriate  for  bulk  storage  facilities  of 
registrants  and  distributors.  These 
operations  generally  maintain  and 
handle  very  large  stocks  of  pesticides 
year-round;  thus,  EPA  believes 
requirements  different  from  those 
proposed  today  m.ay  be  appropriate. 


Specific  comments  are  requested  that 
will  assist  EPA  in  characterizing  the 
scope,  operating  practices, 
environmental  risks,  and  structural  and 
operational  safeguards  appropriate  for 
these  establishments. 

EPA  believes  that  containment 
requirements  also  may  be  necessary  for 
pesticide  bulk  containers  and  certain 
dispensing  operations  at  the  user  level. 
EPA  believes  that  if  bulk-related  spillage 
occurs  frequently  at  commercial 
agrichemical  facilities,  it  probably  also 
occurs  at  least  as  frequently  at  farm  sites 
where  pesticides  are  stored  and 
dispensed  from  bulk  containers.  EPA 
assumes  that  pesticide  storai^e  and 
dispensing  activities  can  be  similar 
whether  conducted  at  the  facilities  of  a 
for-hire  applicator  or  the  facilities  of  a 
large  farm.  In  addition,  it  is  assumed 
that  commercial  facilities  generally  are 
subject  to  more  frequent  inspections  by 
regulatory  authorities  and  that  refilling 
establishments  are  more  likely  to 
receive  registrant  guidance  on 
containment  than  are  farm  facilities. 
Therefore,  EPA  is  strongly  considering 
expanding  the  applicability  of  §  165.141 
of  the  rule  to  include  agricultural  users 
with  bulk  pesticide  containers.  EPA 
requests  comments  specifically  on 
whether  it  would  be  reasonable  to  so 
broaden  the  final  rule. 

EPA  also  requests  specific  comments 
regarding  whether  §  165.140  and 
§  165.141  should  be  extended  to  apply 
containment  requirements  to  facilities 
where  non-agricultural  pesticides  are 
stored  or  dispensed  from  bulk 
containers.  EPA  believes  tJiat  some 
facilities  that  handle  non-agricultural 
bulk  pesticide  containers  (e.g.,  roadside 
weed  control  operations,  mosquito 
control  operations)  are  sufficiently 
similar  to  agricultural  commercial 
facilities  to  cause  similar  environmental 
problems.  To  determine  whether  it 
would  be  appropriate  to  extend  the 
proposed  requirements  to  such 
facilities,  EPA  requests  comments  and 
data  on  the  scope  of  such 
establishments,  their  practices,  state  of 
containment  structures,  and  evidence  of 
spillage  or  environmental  damage.  EPA 
also  requests  similar  information  on  the 
wood  preservative  industry,  structural 
pest  control  operations,  and  other 
institutional  and  industrial  pesticide 
operations  for  which  containment 
provisions  may  be  appropriate.  EP.^ 
does  not  intend  to  subject  facilities  to 
dual  regulation,  and  in  cases  where 
facilities  are  regulated  under  other 
Federal  statutes  (e.g.,  regulation  of  wood 
preserving  facility  drip  pads  under 
RCRA),  comments  are  requested  on  how 
or  whether  existing  requirements  could 
be  supplemented.  However,  EPA  notes 


that  some  pesticides,  if  discarded, 
would  be  listed  or  characteristic  wastes, 
regulated  under  Subtitle  C  of  RCRA.  In 
such  cases,  RCRA  requirements  would 
continue  to  apply. 

EPA  assumes  tnat  many  of  the 
facilities  covered  in  §  165.141  will  also 
store  and  dispense  fertilizers  in  large 
quantities.  Unless  fertilizers  are  mixed 
with  pesticides  and  therefore  labeled  as 
such,  they  are  not  subject  to  FIFRA  nor 
would  they  be  directly  subject  to  the 
proposed  regulations.  However,  EPA  is 
aware  that  a  number  of  States  have 
proposed  or  implemented  containment 
regulations  to  protect  against 
uncontrolled  releases  of  fertilizers  to  the 
environment.  While  the  requirements 
proposed  today  have  been  developed  for 
containment  of  pesticides  and  not 
fertilizers,  they  may  contain  some 
elements  that  would  be  of  use  to  States 
or  other  entities  that  are  interested  in 
fertilizer  containment  or  spill 
prevention  measures. 

b.  Stationary  buJk  containers  covered. 
Section  165.142  identifies  the  types  of 
stationary  bulk  containers  and  pesticide 
dispensing  areas  to  which  the 
requirements  of  subpart  H  would  apply. 
Section  165.142(a)  would  apply 
secondary  containment  requirements  to 
stationary  liquid  and  dry  bulk 
containers  at  facilities  encompassed  in 
§  165.141.  Two  key  characteristics  of 
stationary  bulk  containers  (as  defined  in 
subpart  A)  are  their  holding  capacity 
and  the  duration  of  time  for  which  they 
remain  at  a  facility.  EPA  would  define 
a  liquid  bulk  container  or  a  dry  bulk 
container  by  the  respective  volume  or 
weight  of  pesticide  that  it  is  rated  lo 
hold.  Bulk  containers  for  liquid 
pesticides  would  be  refillable  containers 
designed  to  hold  liquid  pesticide  in 
undivided  quantities  of  greater  thiin 
3,000  liters  (793  gallons);  bulk 
containers  for  dry  pesticides  would 
have  a  capacity  of  greater  than  2.000 
kilograms  (4.409  pounds).  Containers  of 
less  than  these  volume/weight 
capacities  would  not  be  required  to  be 
protected  with  a  secondary  containment 
unit.  The  definition  would  include  any 
bulk  containers,  including  transport 
vehicles,  that  are  fixed  or  remain  iit  a 
facility  for  at  least  14  consecutive  days. 

Thus,  §  165.142  applies  requirements 
for  secondary-  containment  to  laree, 
stationary  pesticide  containers.  The 
capacities  for  liquid  and  dry  bulk 
containers  are  proposed  as  criteria  to 
trigger  secondary  containment 
requirements  on  the  premise  that 
container  design  requirement.';,  as 
proposed  in  subpart  G  of  this  notice, 
will  help  assure  that  smaller  containers 
do  not  cause  a  sig!>ifir.ant  problem  in 
the  event  thev  are  used  for  stationar\ 
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storage.  (See  discussion  of  pesticide 
dispensing  operations  below  for 
situations  in  which  containment  would 
also  be  required  for  smaller  containers). 

The  container  capacities  for  bulk 
containers  are  substantially  greater  than 
volume  criteria  adopted  by  States  with 
containment  regulations.  The  States  use 
"bulk"  criteria  ranging  from  55  to  500 
gallons  to  trigger  secondary  containment 
requirements  for  liquid  pesticides.  For 
dry  pesticides,  a  typical  containment 
trigger  is  300  pounds.  In  proposing 
larger  volume/weight  criteria,  EPA  is 
attempting  to  target  containers  that  pose 
the  greatest  risk  of  catastrophic 
consequences  in  the  event  of  failure. 

Although  most  bulk  containers  used 
at  commercial  agrichemical  facilities 
will  be  fixed  in  one  position.  EPA 
anticipates  that  some  pesticide  bulk 
containers  may  not.  For  example,  some 
facilities  may  use  or  be  visited  by 
pesticide  bulk  delivery  trucks  or  rail 
cars.  EPA  believes  it  necessary  to 
require  that  contaimnent  pads,  but  not 
secondary  containment  units  (with 
potentially  greater  capacity 
requirements),  be  used  for  transport 
vehicles  during  customary  short-term 
visits  at  applicable  facilities.  However, 
when  such  vehicles  are  used  at  one 
location  for  prolonged  storage  or 
repeated  on-site  dispensing  of  pesticide, 
the  primary  function  of  the  vessels 
shifts  from  pesticide  transport  to 
pesticide  storage  or  handling.  Given  the 
attendant  increase  in  risks  of 
accumulated  leakage  and  unsafe  use  in 
such  situations,  EPA  reasons  that  full 
holding  capacity  of  secondary 
containment  provisions  are  warranted. 
Therefore,  §  165.142  would  apply  the 
same  containment  requirements  to  fixed 
bulk  containers  as  to  non-fixed  bulk 
containers  that  remain  at  an  applicable 
facility  for  at  least  14  days.  EPA  believes 
that  13  days  would  adequately 
accommodate  the  on-site  tenure  of 
transport  vehicles  under  normal 
circumstances. 

An  option  EPA  considered  but 
decided  not  to  propose  would  apply 
secondary  containment  requirements 
only  to  bulk  containers  from  which 
pesticides  were  dispensed  for  container 
refilling  operations.  This  limited  option 
was  discarded  because  no  evidence  was 
found  to  suggest  that  pesticide  bulk 
containers  used  for  refilling  operations 
inherently  are  more  likely  to  suffer  leaks 
and  spills  than  bulk  containers  used  for 
other  purposes  (e.g.,  dispensing  to 
application  equipment  or  delivery 
vehicles). 

As  proposed  in  §  165.142,  a  stationary 
bulk  container  would  be  exempt  from 
the  requirements  of  subpart  H  if  it 


satisfied  any  one  of  the  following 
conditions: 

(1)  The  container  has  been  cleared  of 
all  pesticide  that  can  be  removed  by 
customary  methods  such  as  draining, 
pumping,  or  aspirating  (whether  or  not 
residues  have  been  removed  by  washing 
or  rinsing). 

(2)  The  container  holds  pesticide 
rinsates  or  wash  waters  and  is  so 
labeled. 

(3)  The  container  holds  only 
pesticides  which  would  be  gaseous 
when  released  at  atmospheric 
temperature  and  pressure. 

(4)  The  container  is  dedicated  and 
labeled  for  non-pesticide  use. 

Section  165.142(a)(2)(i)  would  allow 
certain  bulk  containers  that  are  out  of 
service  to  remain  at  the  facility  without 
containment.  The  exemption  applies 
even  if  some  pesticide  residues  remain 
in  the  bulk  container,  provided  that  all 
pesticide  that  can  be  removed  by 
customary  methods  such  as  draining, 
pumping  or  aspirating  has  been 
removed.  However,  EPA  expects  that  in 
most  cases,  stationary  bulk  containers 
will  actually  be  equipped  with 
secondary  containment.  EPA  also 
considered  a  more  stringent  criterion; 
namely,  thai  unless  residues  remaining 
in  such  containers  were  further  removed 
by  washing  or  rinsing,  containment 
would  be  required.  EPA  rejected  this 
measure  because  it  was  not  clear  that 
the  benefit  derived  from  the  additional 
cleaning  would  outweigh  the  rinse- 
water  disposal  problems  it  could  create. 

The  exemption  of  §  165.142(a)(2)(ii) 
for  stationary  bulk  containers  holding 
pesticide  rinsates  and  wash  waters  is 
based  on  the  fact  that  EPA  currently 
does  not  possess  sufficient  information 
on  the  risks  of  storage  of  such  dilute 
pesticides.  As  discussed  in  Unit  VI. A. 4 
of  this  preamble,  contamination  of  soil 
and  ground  water  has  been  associated 
with  improper  management  and 
disposal  of  pesticide  rinsates  and  wash 
waters,  but  the  extent  to  which  storage 
of  such  materials  in  bulk  containers  has 
been  problematic  is  not  clear.  EPA 
requests  comments  to  assist  in 
determining  conditions  under  which 
secondary  containment  is  appropriate 
for  bulk  containers  of  dilute  pesticides 
and  to  help  in  estimating  the  numbers 
of  facilities  and  bulk  containers  that 
may  need  to  be  protected. 

Today's  proposal  would  exempt  from 
containment  requirements  bulk 
containers  that  hold  pesticides  that 
would  be  gaseous  if  released  at 
atmospheric  temperature  and  pressure. 
This  exemption  is  based  on  the  fact  that 
the  preponderance  of  EPA's  information 
on  environmental  contamination  at 
commercial  agrichemical  facilities 


pertains  to  soil  and  water 
contamination,  not  to  releases  to  air. 
Comments  are  requested  to  clarify 
whether  and  the  extent  to  which  aerial 
releases  of  pesticides  from  bulk 
containers  warrant  containment 
measures  to  protect  human  health  and 
the  environment. 

c.  Pesticide  dispensing  areas  covered. 
Section  165.142(b)  sets  out  the 
applicability  of  containment  pad 
requirements  for  pesticide  dispensing 
areas  at  facilities  covered  in  §  165.141. 
The  term  "pesticide  dispensing  area"  is 
defined  to  include  an  area  in  which 
pesticide  is  transferred  out  of  or  into  a 
container.  Section  165.142(b)(1)  would 
identify  four  specific  conditions  under 
which  the  requirements  for  containment 
pads  in  subpart  H  would  apply  to 
pesticide  dispensing  areas.  These  four 
areas  are  as  follows: 

(1)  As  proposed  in  §  165.142(b)(l)(i), 
an  area  in  which  pesticide  is  dispensed 
from  a  stationary  bulk  container  would 
be  required  to  meet  the  contairunent  pad 
requirements  of  subpart  H.  Containment 
requirements  would  apply  regardless  of 
the  purpose  of  dispensing.  For  example, 
containment  requirements  would  apply 
whether  pesticide  dispensing  is  done  to 
refill  refillable  containers,  service 
containers,  transport  vehicles,  or 
application  equipment,  or  to  empty  the 
bulk  container  prior  to  cleaning. 

The  intent  of  this  portion  of  §  165.142 
is  to  require  that  at  a  minimum, 
containment  pad  requirements  apply  to 
the  area  where  material  is  transferred 
from  the  appurtenance  of  a  stationary 
bulk  container  into  a  receiving  vessel, 
including  the  area  physically  covered  by 
the  receiving  vessel.  Containment  pad 
requirements  also  would  be  intended  to 
apply  even  if  there  is  no  receiving  vessel 
on  the  pad,  such  as  might  occur  when 
rinsate  is  discharged  from  the 
appurtenance  of  a  stationary  bulk 
container  during  container  cleaning. 
EPA  is  proposing  that  containment 
requirements  apply  to  these  areas 
because  large  volumes  of  pesticides  are 
transferred  there  and  are  subject  to 
spillage  from  operating  practices  and 
mishaps,  as  well  as  equipment  failures 
(see  Units  VI.A.2  through  VI.A.4  of  this 
preamble,  for  discussion). 

(2)  Section  165.142(b)(l)(ii)  would 
apply  containment  pad  requirements  to 
pesticide  dispensing  areas  in  which 
pesticide  is  dispensed  from  any 
container  other  than  a  stationary  bulk 
container  for  purposes  of  refilling  a 
refillable  container  for  sale  or 
distribution.  The  area  where  pesticide  is 
dispensed  into  the  refillable  container, 
including  the  area  physically  covered  by 
the  refillable  container,  would  be 
required  to  meet  requirements  for  a 
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containment  pad.  EPA  believes  that 
containment  is  warranted  in  refilling 
areas  for  the  same  reasons  described 
above  for  §  165.142(b)(l)(i). 
Containment  requirements  would  not 
apply  if  pesticide  is  dispensed  from 
small  containers  for  purposes  other  than 
refilling.  EPA  requests  comment  on 
whether  containment  requirements 
should  be  broadened  to  include 
dispensing  from  small  containers  for 
other  purposes  (see  further  discussion 
below). 

(3)  An  integral  component  of 
container  refilling  operations  is  the 
emptying,  cleaning,  and  rinsing  of 
rofi liable  containers  in  preparation  for 
refill.  During  this  process,  significant 
quantities  of  pesticide  concentrates  and 
rinsates  may  be  generated  or  transferred. 
Section  165.142(b)(l){iii)  would  apply 
containment  requirements  to  areas 
where  such  activities  occur.  EPA 
believes  that  without  structures  to 
intercept  and  collect  pesticide  spills  in 
such  areas,  safe  refill  cannot  be  assured. 
Evidence  presented  in  Unit  VI.A.4  of 
this  preamble  indicates  that 
environmental  contamination  can  occur 
not  only  where  pesticide  concentrates 
are  spilled,  but  also  in  areas  where 
pesticide  rinsates  axe  routinely 
dispensed. 

(4)  Section  165.142(b)(l)(iv)  also 
would  apply  containment  pad 
requirements  to  areas  at  a  facility  where 
pesticides  are  dispensed  finm  transport 
vehicles  into  stationary  bulk  containers. 
This  requirement  is  predicated  on  EPA's 
finding  (documented  in  Unit  VI.A.2  and 
Unit  VI.A.3  of  this  preamble)  that 
mishaps  can  result  in  pesticide  spills 
during  dispensing  both  from  (load-out) 
and  into  (load-in)  stationary  bulk 
containers.  EPA  believes  that  in  most 
situations,  pads  used  for  dispensing 
pesticide  from  stationary  bulk 
containers  also  will  be  able  to  be  used 
as  containment  pads  to  accommodate 
dispensing  from  transport  vehicles.  (See 
discussion  on  §  165.152(b)(1)  in  Unit 
V1.B.5  of  this  preamble  for  size 
considerations  of  pads  used  for  such 
transport  vehicles.) 

EPA  considered  but  rejected  two  other 
options  pertaining  to  the  applicability  of 
containment  pad  requirements.  One 
option  would  require  contaimnent  pads 
wherever  any  pesticide  container 
routinely  is  stored,  emptied,  filled, 
cleaned,  or  handled  at  a  facility.  This 
broad  approach  was  not  adopted 
because  EPA  lacked  sufficient  data  to 
determine  what  type  of  containment 
was  warranted  in  different  situations.  A 
second,  much  more  narrow  option 
would  apply  containment  pad 
requirements  only  to  pesticide  container 
refilling  operations  at  refilling 


establishments.  However, 
environmental  data,  discussed  in  Units 
yi.A.2  and  VI.A.4  of  this  section, 
suggested  that  refilling  operations  are 
not  likely  to  be  the  sole  cause  of 
contamination  at  facilities  covered; 
activities  such  as  dispensing  pesticides 
from  bulk  containers  into  spray 
equipment  and  improper  disposal  of 
pesticide  rinsates  could  also  be 
contributing  factors.  Thus,  this  narrow 
approach  was  rejected  in  favor  of  the 
approach  proposed  in  §  165.142. 

As  proposed  in  §  165.142(b)(2),  a 
pesticide  disjjensing  area  would  be 
exempted  from  the  containment  pad 
requirements  of  subpart  H  under  any  of 
the  following  three  conditions: 

(1)  If  the  only  pesticides  handled  in 
the  pesticide  dispensing  area  are 
pesticides  which  would  be  gaseous  if 
released  at  atmospheric  temperature  and 
pressure.  EPA  proposes  to  defer  action 
on  containment  requirements  for 
gaseous  pestiddes,  pending  further 
collection  of  information. 

(2)  If  the  only  pesticide  containers 
refilled  within  the  pesticide  dispensing 
area  were  stationary  bulk  containers 
protected  by  a  secondary  containment 
unit  that  complied  with  the 
requirements  of  this  subpart.  This 
exemption  stems  from  the  fact  that  the 
portion  of  a  stationary  bulk  container 
where  pesticide  is  dispensed  into  the 
container  could  fall  under  the  definition 
of  a  "pesticide  dispensing  area," 
triggering  containment  pad 
requirements.  Because  the  act  of 
refilling  a  stationary  bulk  container  will 
occur  only  infrequently,  but  storage  of 
pesticide  in  stationary  bulk  containers 
will  occiu-  on  a  prolonged  or  continuing 
basis,  EPA  believes  the  safeguards  of  a 
secondary  containment  unit  would  be 
more  appropriate  than  the  safeguards  of 
a  containment  pad.  Although  the 
exemption  for  containment  pad 
requirements  pertains  to  the  stationary 
bulk  container,  the  area  where  pesticide 
is  dispensed  out  of  the  appurtenance  of 
the  stationary  bulk  container  (e.g.,  for 
filling  containers,  application 
equipment,  etc.)  would  be  required  to  be 
protected  by  a  containment  pad. 

(3)  If  the  pesticide  dispensing  area  is 
used  solely  for  disf>ensing  pesticide 
from  a  rail  car  that  is  not  a  stationary 
bulk  container.  EPA  believes  that 
operations  involving  dispensing  from 
rail  cars  typically  will  involve  brief 
visits  to  off-load  into  bulk  containers.  It 
is  not  clear  that  containment  pads  are 
warranted  in  such  temporary  situations, 
especially  since  such  pads  would  be 
less  likely  to  be  able  to  serve  multiple 
purposes  than  would  pads  where  trucks 
are  off-loaded.  However,  if  a  rail  car  is 
used  as  a  stationary  bulk  container. 


secondary  containment  would  be 
required. 

Under  this  proposal,  a  facility 
required  to  install  a  containment  pad  for 
transfers  to  and  from  bulk  containers 
would  not  be  required  to  use  the  pad  for 
filling  of  application  equipment  from 
containers  smaller  than  bulk  containers; 
nor  would  it  be  required  to  use  the  pad 
for  application  equipment  washing 
operations.  However,  it  clearly  would  be 
in  the  facility's  interest  to  use  the  pad 
if  such  operations  are  conducted  on-site, 
since  spills,  leaks,  and  improper 
disposal  of  wash  waters  could  result  in 
environmental  contamination.  EPA 
believes  that  requirements  for  the  use  of 
containment  pads  when  cleaning 
equipment  or  when  dispensing 
pesticide  from  small  containers  into 
application  equipment  merits  further 
consideration.  EPA  requests  comments 
on  useful  criteria  to  determine  to  whom 
or  under  what  situations  containment 
pad  requirements  should  apply  for 
containers  smaller  than  bulk  containers 
and  whether  the  standards  proposed 
today  for  containment  pads  would  be 
appropriate.  EPA  also  requests  data 
reflecting  the  numbers  of  facilities  that 
could  bo  affected  by  so  extending 
containment  standards. 

2.  General  requirements  for 
containment  structures.  EPA  is 
proposing  general  requirements  for 
containment  structures  in  §  165.146. 
Both  containment  pads  and  secondary 
containment  units  would  be  required  to 
meet  the  standards  for  materials,  design, 
construction,  operation,  inspection,  and 
maintenance  proposed  in  tliis  section. 
The  proposed  standards  would  apply  to 
structures  for  dry  pesticides  as  well  as 
for  liquids,  since  the  former  can 
routinely  become  exposed  to  rainfall, 
wash  water  or  other  liquids.  The 
proposal  also  would  provide  a  phase-in 
period,  establishing  certain  interim 
standards  for  existing  containment 
structures  and  full  requirements  for  new 
containment  structures. 

Section  165.144  would  identify 
existing  containment  structures  as  those 
for  which  installation  commenced  on  or 
before  the  date  3  months  after  the  date 
of  publication  of  the  final  standards  for 
pesticide  containers  and  containment  in 
the  Federal  Register;  new  containment 
stru(  tares  would  be  l.hose  for  which 
installation  commenced  after  that  date. 

Station  165.144  would  also  provide 
criteria  to  distinguish  between  new  and 
existing  structures.  These  criteria  derive 
from  EPA's  Hazardous  Waste 
Management  System  regulations  issued 
under  the  Resource  Conservation  and 
Recovery  Act  (Ref.  93)  and  from  EPA's 
Prevention  of  Significant  Deterioration 
regulations  issued  under  the  Clean  Air 
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Act  (Ref.  85).  EPA  requests  comment  on 
whether  alternative  or  supplementary 
criteria  should  be  used  to  define 
existing  and  new  containment 
structures.  (See  also  discussion  of 
compliance  dates  for  new  and  existing 
structures  in  Unit  VI.B.7  of  this 
preamble.) 

a.  Rigid  structures.  Section  165.146 
would  require  that  the  containment 
structure  be  constructed  of  rigid 
material,  capable  of  withstanding  the 
full  hydrostatic  head  (dynamic  or 
static),  load,  and  impact  of  any 
pesticides,  precipitation,  other 
substances,  equipment,  and 
appurtenances  placed  within  the 
structure.  Rather  than  specifying  a  list  of 
acceptable  construction  materials, 
§  165.146  would  leave  open  the  choice 
of  materials  (with  a  few  exceptions),  as 
long  as  rigidity  performance  standards 
were  satisfied. 

Containment  structures  for  pesticides 
and  other  chemicals  such  as  petroleiun 
products,  solvents,  and  fertilizers  have 
been  constructed  with  a  variety  of 
materials.  Some  examples  of  rigid 
systems  are  reinforced  concrete  dikes, 
stainless  steel  pans,  and  basins  cast 
from  syTithetic  polymers.  Examples  of 
non-rigid  materials  are  asphalt  or 
earthen  dikes,  unfired  clay,  and  portable 
synthetic  materials  which  can  be  rolled 
up  or  folded. 

Key  technical  guidance  documents 
(Refs.  28  and  58)  recommend  that  rigid 
materials,  especially  reinforced 
concrete,  be  used  for  structural  support 
in  pesticide  containment  facilities. 
Many  State  pesticide  containment 
regulations  require  construction  with 
concrete  (Ref.  70).  EPA  believes  that 
rigid  materials  are  best  able  to  withstand 
the  full  force  of  contained  materials  and 
any  vehicles  or  other  equipment  that 
might  be  used  on  the  structure. 
Although  flexible,  portable  containment 
structures  may  be  appropriate  in  certain 
other  situations,  EPA  believes  that 
durable,  rigid  materials  should  be 
required  for  containment  at  facilities 
covered  in  this  proposed  rule. 

In  §  165.146(a)(2l  of  today's  proposal, 
EPA  would  prohibit  the  use  of  earthen 
materials,  unfired  clay  or  asphalt  as 
structural  materials  for  containment 
structures.  Such  materials  are  not 
recommended  in  technical  guidance 
documents  for  pesticide  containment 
systems  (Refs.  28  and  58).  For 
containment  of  very  large  containers  of 
chemicals  (e.g.,  tanks  with  a  holding 
capacity  of  100,000  gallons  or  more), 
engineers  may  seek  less  expensive 
alternatives  to  rigid  containment 
materials,  such  as  clay-lined  earthen 
berms.  However,  a  number  of  significant 
failures  of  earthen  containment 


structures  have  been  documented  (Ref. 
12).  The  level  of  protection  afforded  by 
earthen  liners  can  be  degraded  by 
exposure  to  sunlight  and  cold  cracking 
and  may  be  vulnerable  to  damage  from 
animal  activity.  Costs  associated  with 
cleanup  of  pesticide  spills  inside  clay 
containment  structures  can  be  high, 
given  the  likely  need  to  excavate  and 
reconstruct  the  liner,  and  test  and 
dispose  of  contaminated  soil  (Ref.  44). 

Since  the  overwhelming  majority  of 
the  containment  systems  affected  by 
today's  proposal  is  anticipated  to 
involve  storage  and  dispensing  of 
relatively  small  volumes  of  pesticides 
(as  opposed  to  100,000-gallon  systems), 
EPA  believes  that  rigid  materials  would 
be  appropriate.  Comments  are  requested 
regarding  whether  these  prohibitions 
would  subject  facihties  to  undue 
hardship,  and  if  so,  what  alternative 
safeguards  could  be  proposed  to  ensure 
that  containment  structures  constructed 
of  these  materials  would  function 
effectively. 

b.  Hydraulic  conductivity. 
Containment  structures  must  be 
sufficiently  resistant  to  penetration  by 
pesticides  to  prevent  the  leaching  and 
release  of  harmful  quantities  of 
pesticide.  Section  165.146  proposes  that 
containment  structures  must  meet 
specific  quantitative  criteria  for 
hydraulic  conductivity.  Section 
165.146(a)(3)(i)  would  specify  a 
standard  for  hydraulic  conductivity  of 
less  than  or  equal  to  1  x  10-* 
centimeters  per  second  (cm/sec)  for 
existing  containment  structures  during 
an  interim  period  that  would  begin  2 
years  after  the  final  rule  is  published 
and  would  end  8  years  later;  thereafter, 
a  more  stringent  standard  of  1  x  10-' 
cm/sec  or  less  would  apply  to  existing 
structures.  (Further  discussion  of  a 
proposed  interim  phase-in  schedule  for 
existing  structures  appears  in  this 
section  and  in  Unit  VI.B.7  of  this 
preamble). 

As  proposed  in  §  165.146(a)(3)(ii), 
new  containment  structures  would  be 
required  to  achieve  a  hydraulic 
conductivity  that  is  less  than  or  equal  to 
1  x  10-'  cm/sec  2  years  after  the 
publication  date  of  the  final  rule.  These 
standards  could  be  attained  by  using 
structiu"al  materials;  surface  sealants 
and  coatings;  liners  beneath  the 
structure;  or  combinations  thereof.  The 
hydraulic  conductivity  standards  would 
apply  for  the  entire  pesticide-bearing 
portion  of  the  structure. 

The  proposed  hydraulic  conductivity 
criteria  pertain  to  the  rate  of  water 
movement  through  containment 
material.  EPA  believes  that  although  it 
would  be  preferable  to  base  the  criterion 
directly  on  the  permeability  of  the 


containment  material  to  the  pesticide, 
manufacturers  of  containment  materials 
frequently  will  not  have  available 
information  on  permeability 
performance  of  their  products  for  a  wide 
variety  of  pesticides.  However,  EPA 
believes  that  the  rate  of  movement  of 
water  through  the  containment  material 
is  customarily  measured  by 
manufacturers  of  containment  materials 
and  would  provide  a  reasonable  index 
for  the  rate  of  movement  of  liquid 
pesticide. 

A  hydraulic  conductivity  standard  of 
less  than  or  equal  to  1  x  10-'  cm/sec 
proposed  in  §  165.146(a)(3)(ii)  was 
selected  for  many  of  the  same  reasons  it 
was  proposed  under  RCRA  subtitle  C  for 
surface  protection  (sealants  and 
coatings)  of  wood  preservative  drip  pads 
[see  Notice  of  Proposed  Rulemaking  in 
56  FR  63848.  December  5, 1991  (Ref. 
95)1.  EPA  believes  that  concrete  is  the 
material  chosen  by  most  owners  of 
pesticide  containment  structures.  Well- 
designed  and  constructed  concrete, 
when  unfractured,  has  been 
demonstrated  to  have  a  hydraulic 
conductivity  of  10-'  cm/sec  or  less. 
Thus,  a  hydraulic  conductivity  standard 
of  10-'  cm/sec  is  essentially  a  proxy 
standard  for  well-constructed, 
unfractured,  common  concrete. 

EPA  believes  that  well-constructed, 
unfractured  concrete  generally  could 
serve  as  an  adequate  containment 
material  for  pesticides.  When  suitable 
materials  are  used  and  properly 
installed,  concrete  offers  the  advantages 
of  structural  strength,  durability  and 
economy.  EPA  believes  that  when  well- 
constructed  concrete  is  unfractured,  it 
will  adequately  retard  migration  of 
pesticide  through  the  structure  and 
reduce  the  risk  of  harmful  releases  of 
pesticides  to  the  environment.  To 
illustrate  the  amount  of  liquid  that 
could  pass  through  an  unfractured 
concrete  containment  structure  with  a 
hydraulic  conductivity  of  10-'  cm/sec, 
a  25  ft2  sump  that  is  continually  wetted 
would  release  0.05  gallons  of  material 
per  day. 

When  exposed  to  field  conditions, 
concrete  is  susceptible  to  fracturing,  and 
even  microscopic  cracks  can  diminish 
its  ability  to  retain  liquids. 
Microfractures  could  allow  liquids  to 
permeate  many  times  more  rapidly  than 
material  that  is  on  a  crack-free  structure; 
therefore,  EPA  believes  that  concrete 
exposed  to  field  conditions  is  unlikely 
to  meet  the  proposed  standard  of  less 
than  or  equal  to  1  x  10-'  cm/sec  and  is 
unlikely  to  provide  an  adequate  level  of 
protection.  In  addition,  recent 
preliminary  findings  by  the  Tennessee 
Valley  Authority  (Ref.  5)  indicate  that 
concrete  alone  may  not  be  an  adequate 
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barrier  to  prevent  the  penetration  of 
some  agricultural  pesticides.  For  these 
reasons,  EPA  believes  that  new 
containment  systems  constructed  of 
concrete  would  require  additional 
protection  in  the  fonn  of  treatment  with 
sealers  or  coatings,  and/or  protection 
from  below  with  a  liner.  EPA  believes 
materials  are  available  that  can  meet  or 
exceed  (i.e.,  have  a  lesser  hydraulic 
conductivity  value  than)  1  x  10-'  cm/ 
sec,  although  some  additional  research 
and  technology  transfer  may  be  needed 
to  facilitate  the  matching  of  containment 
materials  to  different  pesticides  and 
field  conditions. 

Although  a  hydraulic  conductivity 
standard  of  1  x  10 -^  cm/sec  is  proposed 
today  for  pesticide  containment 
structures  as  well  as  in  the  rule  for 
wood  preservative  drip  pads,  it  should 
be  noted  that  the  two  rulemaking 
initiatives  differ  regarding  the 
containment  materials  to  which  these 
standards  would  apply.  For  wood 
preservative  drip  pwds,  the  standard 
applies  to  surface  protection  treatments 
for  concrete  pads  (i.e.,  sealants, 
coatings,  covers)  but  not  to  liners. 
Rather  than  a  hydraulic  conductivity 
standard,  liners  for  wood  preservative 
drip  pads  must  meet  various  design, 
construction,  and  installation 
requirements.  In  today's  proposal, 
compliance  with  the  hydraulic 
conductivity  standard  could  be  attained 
by  sealants,  by  coatings,  by  structural 
materials  in  the  containment  structure, 
or  by  a  liner  beneath  the  structure. 

Under  §  165.146(a)(3)(i)  of  today's 
proposal,  during  an  interim  period, 
existing  containment  structures  could 
be  composed  of  materials  meeting  a  less 
stringent  hydraulic  conductivity 
standard,  namely  less  than  or  equal  to 
1  X  lO"*  cm/sec.  This  provision  is 
intended  to  allow  operators  to  derive  up 
to  10  years  additional  service  (until  the 
end  of  the  interim  period)  from  existing, 
concrete  containment  structures  without 
applying  a  coating  or  sealant,  provided 
that  visible  cracks  are  repaired  and  that 
tlie  structure  otherwise  will  be 
inspected,  maintained,  and  operated  in 
compliance  with  requirements  proposed 
in  this  section.  There  is  a  precedent  in 
the  States  (Illinois)  for  using  a  hydraulic 
conductivity  standard  of  1  x  10-*  cm/ 
sec  for  pesticide  contairunent  structures. 

In  selecting  a  hydraulic  conductivity 
standard  for  existing  structures,  EPA 
attempted  to  identify  a  criterion  that 
would  comport  with  hydraulic 
conductivity  standards  that  have  been 
set  forth  in  state  regulations  on  pesticide 
containment.  Most  state  regulations  do 
not  cite  hydraulic  conductivity 
construction  standards,  but  those  that 
do  typically  specify  values  no  less 


stringent  than  10 -*  cm/sec  (this  value 
usually  applies  to  liners).  EPA  is 
therefore  proposing  a  hydraulic 
conductivity  standard  of  10-*  cm/sec  in 
an  effort  to  harmonize  with  state 
regulations  governing  existing 
structures.  In  essence,  the  10-*  cm/sec 
standard  is  intended  to  serve  as  a 
surrogate  standard  to  represent  a 
containment  structure  that  is  composed 
of  well  constructed  concrete  but  that  has 
been  exposed  to  fracturing  conditions  in 
the  field. 

EPA  requests  comments  on  whether 
hydraulic  conductivity  standards  are 
appropriate  for  existing  containment 
structures  or  if  other  types  of  criteria 
should  be  used  to  indicate  the  ability  of 
existing  containment  structures  to  retain 
pesticides.  For  example,  in  place  of  a 
hydraulic  conductivity  standard,  should 
EPA  require  that  during  the  interim 
period,  existing  containment  structures 
must  be  maintained  free  of  visible 
cracks  and  other  defects?  If  this  or 
similar  qualitative  standards  are 
proposed,  would  such  requirements  be 
applicable  to  concrete  as  well  as  to  other 
appropriate  containment  materials? 

EPA  believes  that  less  stringent 
hydraulic  conductivity  standards  are 
not  appropriate  for  the  long  term,  since 
more  rapid  rates  of  penetration  may 
result  in  significant  releases  of 
pesticides  to  the  environment  and  also 
may  lead  to  costly  disposal  problems 
when  contaminated  concrete  structures 
are  decommissioned.  Therefore,  EPA  is 
proposing  today  that  for  new  structures, 
the  effective  date  for  compliance  with 
the  1  X  10-''  cm/sec  hydraulic 
conductivity  standard  would  be  2  years 
after  publication  of  the  final  rule.  EPA 
believes  it  would  be  prudent  for 
operators  of  existing  concrete  structures 
to  coat  or  seal  their  structures  as  soon 
as  possible  with  material  meeting  the  1 
X  10-7  cm/sec  standard;  however,  EPA 
realizes  that  coating  or  sealing  existing 
structures  may  not  be  a  simple  task. 
Bulk  containers  would  need  to  be 
removed  from  secondary  containment 
units  and  the  containment  structures 
would  require  thorough  preparation 
either  by  scarifying,  grinding,  or 
sandblasting,  and  vacuuming  or  a  wet 
treatment  involving  degreasing,  acid 
treatment,  and  neutralization  (Ref.  28). 
Because  this  may  be  a  significant 
undertaking,  EPA  is  proposing  to 
require  compliance  with  the  more 
stringent  hydraulic  conductivity 
standard  in  synchrony  with  schedules 
for  other  standards  requiring  significant 
structural  changes.  Therefore,  for 
existing  structures,  compliance  with  the 
standard  of  1  x  10-'  cm/sec  would  not 
be  required  until  after  an  additional  8- 
year  interim  period. 


EPA  assumes  that  manufacturers  of 
sealers,  liners,  and  coatings  can  provide 
documentation  to  verify  that  their 
products  meet  hydraulic  conductivity 
criteria  (see  proposed  recordkeeping 
requirements  in  §  165.157(b)].  A  typical 
method  for  measuring  the  infiltration 
rate  of  water  vapor  into  a  synthetic 
coating  or  finer  is  ASTM  E96  Procedure 
E.  EPA  would  consider  this  form  of 
verification  acceptable  and  requests 
comment  on  whether  other  procedures 
such  as  ASTM  E96  Procedure  H  should 
be  considered.  EPA  does  not  believe 
that  it  would  be  practicable  to  require 
routine  hydraulic  conductivity  tests  of 
installed  materials.  In  fact,  EPA  is 
unaware  of  any  generally  accepted  test 
methods  for  determining  the 
permeability  of  a  surface  sealer,  coating, 
or  cover  once  it  has  been  applied.  EPA 
requests  comments  as  to  whether 
owners  or  operators  of  existing 
containment  structures  will  be  able  to 
and  should  be  required  to  document 
that  installed  containment  materials  can 
meet  a  standard  of  1  x  10-*  cm/sec. 

EPA  invites  other  comments  regarding 
the  proposed  hydraulic  conductivity 
standards.  In  particular,  commenters  are 
requested  to  discuss  whether  all 
containment  structures  (new  and 
existing)  should  meet  the  more  stringent 
standard  of  10-'  cm/sec  within  2  years 
of  publication  of  the  final  rule. 
Comments  are  also  solicited  on  whether 
hydraulic  conductivity  criteria  should 
apply  to  all  types  and  parts  of 
containment  structures,  or  whether  they 
should  be  tailored  to  match  relative 
jisks  of  releases.  For  example,  should 
the  hydraulic  conductivity  standard  for 
pesticide  containment  pads  be  more 
stringent  than  the  standard  for 
secondary  containment  units,  since  the 
former  are  likely  to  be  subjected  more 
frequently  to  pesticide  spills  and  rinsate 
discharges?  Should  sumps  or  other  areas 
where  pesticides  can-routinely 
accumulate  meet  a  more  stringent 
standard  than  other  parts  of  the 
containment  structure?  EPA  also 
requests  comments  regarding  whether 
the  proposed  hydraulic  conductivity 
values  of  10-*  and  10-' cm/sec  are 
appropriate  as  standards  for 
containment  structures,  or,  if  not,  what 
factors  should  EPA  consider  in 
proposing  alternative  hydraulic 
conductivity  values. 

Although  a  hydraulic  conductivity 
standard  is  applicable  to  concrete  and 
other  porous  or  easily  fractured 
materials,  it  may  be  less  applicable  to 
certain  other  materials  (e.g.,  steel)  that 
may  inherently  meet  the  conductivity 
standard.  EPA  requests  comments  as  to 
whether  alternative  language  is  needed 
to  clarify  the  acceptability  of  other 
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materials  in  meeting  the  proposed 
standard. 

Comments  also  are  requested  to  assist 
EPA  in  determining  if  a  hydraulic 
conductivity  standard  is  appropriate  for 
liners  used  beneath  containment 
structures,  or  whether  alternative 
design,  construction,  and  installation 
criteria  should  apply  to  such  liners.  For 
example,  when  synthetic  liners  are  used 
for  wood  preservative  drip  pads, 
regulations  at  40  CFR  part  264  subpart 
W  and  part  265  subpart  VV  (55  FR  50450. 
December  6,  1990  (Ref.  94)  require  that 
they  prevent  lealcage  from  the  drip  pad 
into  adjacent  soil  and  water.  Liners  for 
wood  preservative  pads  must  also  be 
constructed  of  materials  that  will 
prevent  drippage/leachate  from  being 
absorbed  into  the  liner:  the  materials 
also  must  have  appropriate  chemical 
properties  and  sufficient  strength  and 
thickness  to  prevent  failure  due  to 
pressure  gradients,  physical  contact 
with  the  drippage/leachate  to  which 
they  are  exposed,  climatic  conditions, 
and  stresses  of  installation  and  daily 
operation.  The  liners  also  are  required 
to  be  placed  on  a  foundation  or  base 
capable  of  providing  support  to  the  liner 
and  resistance  to  pressure  gradients 
above  and  below  the  liner  to  prevent 
failure  of  the  liner  due  to  settlement, 
compression,  or  uplift.  EPA  requests 
comments  to  clarify  whether  design, 
construction,  and  installation  standards 
such  as  those  applying  to  liners  for 
wood  preservative  drip  pads  should 
apply  to  liners  for  pesticide 
containment  structures,  in  lieu  of  or  as 
a  supplement  to  the  proposed  hydraulic  , 
conductivity  standard. 

EPA  considered  several  other 
approaches  to  sf)ecify  the  ability  of 
containment  materials  to  resist 
penetration  by  pesticides.  One 
alternative  was  the  use  of  specific 
design  criteria  (e.g..  specifying  type  and 
thickness  of  concrete,  spacing  of 
reinforcement  bars,  etc.).  Another 
approach  was  to  require  that  the 
structure  be  constructed  of  material  that 
is  impermeable  or  impervious  to  the 
pesticide  being  stored  or  handled. 
Another  option  was  to  set  a  specific 
length  of  time  over  which  the 
containment  structure  would  be 
required  to  retain  spilled  material.  For 
example,  a  spill  retention  period  of  72 
hours  was  recently  proposed  by  EPA  as 
a  standard  for  secondary  containment  of 
large,  aboveground  oil  tanks  under 
section  3n(j)(l)(c)  of  the  Clean  Water 
Act  (Ref.  88).  EPA  requests  comments 
on  whether  these  or  other  qualitative 
criteria  should  be  used  as  an  alternative 
or  supplement  for  hydraulic 
(X  nductivity. 


c.  Fesistance  to  pesticides.  Section 
165.146(a)(4)  would  require  that 
containment  structures  be  compased  of 
materials  that  are  resistant  to  the 
pesticide  that  is  being  stored  or 
dispensed.  Unless  containment 
materials  are  resistant,  exposure  to 
pesticide  could  cause  them  to  become 
weakened  or  corroded,  or  to  otherwise 
deteriorate.  EPA  believes  that 
manufacturers  of  containment  materials 
routinely  will  be  able  to  provide 
documentation  to  verify  that  materials 
are  resistant  to  particular  pesticides. 
EPA  requests  comments  on  whether  the 
term  "resistant  to  the  pesticide"  is  clear 
and/or  whether  EPA  should  define  this 
phrase  in  the  regulations.  Comments 
also  are  requested  to  assist  EPA  in 
determining  appropriate  qualitative  or 
quantitative  criteria  for  resistance  to 
pesticides. 

d.  Stormwater  control.  Precipitation 
may  enter  a  containment  structure 
either  directly  or  through  stormwater 
run-on  from  surrounding  land  or 
structures.  The  presence  of  this  water  on 
the  containment  structure  can  be 
undesirable  because  it  diminishes  the 
holding  capacity  of  the  structure  and 
may  eventually  flush  pesticide  residues 
from  the  structure  to  adjacent  lands  and 
waters.  Even  if  the  structure  does  not 
overfill,  if  pesticide  residues  mix  with 
the  water,  the  water  may  need  to  be 
managed  as  pesticide.  This  can  create  a 
disposal  management  problem  if  an 
operator  is  not  prepared  to  use  the 
pesticide-containing  water  according  to 
the  appropriate  label  or  if  there  is  not 
adequate  storage  to  hold  the  material 
until  it  can  be  properly  used. 

In  later  sections  of  this  preamble 
(Units  V1.B.3.  VI.B.4.  and  VI.B.5) 
capacity  requirements  for  containment 
structures  are  discussed.  These  sections 
include  discussions  of  requirements  that 
would  allow  for  retention  of  direct 
rainfall  and/or  the  possibiHty  of  roofing 
to  protect  containment  structures  from 
direct  rainfall.  In  contrast,  the  present 
section  of  the  preamble  describes 
proposed  construction  and  design 
requirements  to  prevent  stormwater 
from  entering  containment  structures 
via  run-on  from  adjacent  areas. 

As  stipulated  in  §  165.146(b)(1).  EPA 
is  proposing  that  at  a  minimum,  any 
containment  structure  must  be  designed 
and  constructed  to  prevent  water  and 
other  liquids  from  seeping  into  it  or 
flowing  onto  it  from  adjacent  land  or 
structures  during  a  25-year.  24-hour 
rainfall  event.  EPA  is  concerned  that 
operators  will  find  it  difficult  to 
properly  manage  pesticide-containing 
stormwater  or  prevent  pesticide  releases 
from  containment  structures  that  are 
located  on  poorly  drained  areas. 


A  25-year.  24-hour  rainfall  event  is 
commonly  used  as  a  design  benchmark 
for  the  capacity  of  secondary 
containment  structures.  For  example, 
the  National  Pollution  Discharge 
Elimination  System  (NPDES)  Best 
Management  Practices  Guidance 
Document  (Ref.  75)  indicates  that 
contairunent  structures  should  be 
designed  to  retain  precipitation  from  a 
25-year,  24-hour  storm  to  prevent  run- 
off from  being  released  to  the 
environment.  EPA  believes  that,  just  as 
a  25-year,  24-hour  storm  is  a  reasonable 
criterion  for  stormwater  retention,  it 
would  also  serve  as  a  reasonable 
standard  to  which  pesticide 
containment  structures  should  be  built 
to  prevent  stormwater  seepage  and  run- 
on  from  entering  the  structure  from 
adjacent  lands  or  structiu^s.  EPA 
requests  comments  as  to  the  utility  of 
this  specific  requirement  and  whether 
containment  designers  will  be  able  to 
translate  information  on  25-year.  24- 
hour  storm  values  into  appropriate 
siting/design  specifications. 
Alternatively.  EPA  requests  comments 
on  whether  other  flood  criteria,  such  as 
a  100-year  flood  level,  would  be  more 
appropriate. 

EPA  is  proposing  a  requirement  for 
stormwater  control  that  is  performance- 
based  rather  than  design -based.  Thus, 
the  proposed  approach  would  not 
stipulate  that  contairunent  walls  be 
constructed  to  some  minimum  height, 
such  as  3  inches  or  6  inches.  EPA 
believes  that  a  performance-based 
stormwater  control  requirement  will 
allow  owners/operators  flexibility  to 
comply  under  varying  site-specific 
conditions.  For  example,  all  other  things 
being  equal,  containment  structures 
built  on  well-drained,  elevated  areas 
may  be  constructed  with  lower  curbs/ 
walls  than  structures  built  in 
depressions.  Structures  sited  on 
drainage  ways  may  rely  on  higher  curbs/ 
walls,  may  install  stormwater-diverting 
structures  (such  as  berms)  uphill,  or 
both.  Structures  built  in  arid  areas  (and, 
hence,  with  less  precipitation  during  a 
25-year.  24-hour  storm)  may  generally 
need  lower  walls  or  less  elevation  than 
structures  located  in  regions  with  more 
rainfall.  Sites  with  porous  soils  and  low 
water  tables  will  drain  better  than  sites 
writh  compact  soils  and  high  water 
tables,  and  containment  structures 
design  can  vary  accordingly.  If 
stormwater  can  drain  into  the 
containment  structure  from  the 
overhanging  roofs  of  adjacent  buildings, 
gutters  or  other  methods  could  be  used 
to  divert  the  stormwater  away  from  the 
structure. 

EPA  requests  comments  on  alternative 
approaches  to  stormwater  control  for 
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containment  structures.  For  instance, 
rather  than  specifying  that  stormwater 
run-on  must  be  prevented  from  entering 
a  containment  area  during  a  25-year, 
24-hour  rainfall  event,  the  rule  could 
provide  that,  at  a  minimum,  no 
discharge  may  take  place  from  a 
containment  structure  during  a  25-year, 
24-hour  rainfall.  This  approach  would 
generally  comport  with  typical  NPDES 
requirements;  however,  because  it 
would  essentially  impose  capacity 
requirements  on  containment  structures, 
readers  should  refer  to  the  discussions 
on  capacity  requirements  in  Units 
VI.B.3.  V1.B.4,  and  VI.B.5  of  this 
preamble. 

e.  Site  preparation.  This  proposal 
does  not  include  specifications  for  site 
preparation.  For  example,  there  is  no 
proposed  requirement  for  testing  the 
proposed  construction  site  for  soil  and 
ground-water  contamination  prior  to 
construction.  There  is  also  no 
requirement  that  contaminated  sites  be 
properly  cleaned  prior  to  construction. 
However,  because  recent  evidence 
points  to  widespread  pesticide 
contamination  of  soil  and  ground  water 
at  commercial  agrichemical  facilities, 
EPA  strongly  urges  any  person  who  is 
contemplating  constructing  or 
purchasing  a  containment  structure, 
especially  at  a  site  with  a  history  as  an 
agrichemical  facility,  first  to  conduct  an 
environmental  assessment  of  the  site.  If 
construction  proceeds  and  significant 
contamination  is  found  later,  the 
effectiveness  of  the  structure  would  be 
questioned  and  the  structure  may  have 
to  be  removed  in  conjunction  with 
remediation  efforts. 

f.  Support  of  containers  and 
appurtenances.  Section  165.146(b)(2) 
would  require  that  containers  and 
appurtenances  on  containment 
structures  be  protected  from  damage  by 
personnel  and  moving  equipment.  The 
need  to  protect  equipment  against 
accidents  is  supported  by  EPA's  finding 
that  spills  and  leaks  at  pesticide  bulk 
storage  and  handling  facilities  are  often 
related  to  operator  error  and  equipment 
failure.  The  proposed  language  would 
provide  several  choices  in  securing 
protection,  including  measures  such  as 
the  use  of  supports  to  prevent  sagging, 
flexible  joints  in  the  event  that 
connections  are  jarred  or  dislocated,  and 
the  use  of  guard  rails,  barriers,  and 
protective  cages.  A  number  of  State 
pesticide  containment  regulations 
require  similar  protective  measures.  As 
a  variation  of  this  requirement,  EPA 
considered  requiring  that  all 
appurtenances  used  to  dispense 
pesticides  to  or  from  containers  be 
protected  by  containment.  For  example, 
a  pipe  running  from  a  distant  pesticide 


bulk  container  to  a  containment  pad 
would  itself  require  containment.  EPA 
is  not  proposing  this  alternative  due  to 
a  lack  of  information  on  the 
practicability  of  containing  all 
appurtenances. 

g.  Configuration  of  drains  and 
appurtenances.  Section  165.146(b)(3) 
proposes  that  for  new  structures  (and 
existing  structures  after  8  years),  pipes 
or  drains  through  the  walls  or  base  of 
the  containment  structure  would  not  be 
allowed.  An  exception  would  be  granted 
for  pipes  through  walls  separating 
adjacent  containment  structures, 
provided  the  structures  meet  all 
applicable  proposed  requirements.  EPA 
believes  that  areas  in  which 
containment  structures  are  penetrated 
by  plumbing  fixtures  are  difficult  to 
keep  sealed.  Moreover,  leaks  in  drains 
beneath  structures  are  difficult  to  detect. 
The  proposed  interim  period  of  8  years 
would  provide  existing  facilities  the 
opportunity  to  continue  operating  prior 
to  upgrading. 

EPA  is  concerned  that  appurtenances 
that  are  buried  or  otherwise  inaccessible 
to  inspection  may  be  sources  of 
significant  undetected  leakage.  This 
problem  frequently  has  been 
documented  for  buried  appurtenances 
of  petroleum  product  containers.  For 
example,  an  EPA  study,  "Causes  of 
Release  from  UST  Systems,"  (as 
discussed  in  Ref.  96)  concludes  that 
faulty  piping,  loose  fittings  and  vents 
cause  84  percent  of  test  failures  for 
"tightness"  of  underground  storage  tank 
systems.  ("Tightness"  tests  measure 
changes  in  product  volumes  over  time 
to  determine  if  tank  systems  are 
leaking.)  External  corrosion  is  a 
common  source  of  damage  to  such 
underground  piping,  but  natural  forces 
and  accidents  also  cause  piping  failures. 
Piping  near  the  surface  is  subject  to 
damage  from  overloading  and  from  soil 
heaving  during  freeze/thaw  cycles.  EPA 
believes  that  the  problem  of  undetected 
leakage  is  generic  to  buried 
appurtenances,  regardless  of  their 
contents.  Therefore,  §  165.146(b)(3)  of 
today's  proposal  would  require  that 
appurtenances  be  configured  in  such  a 
way  that  if  leaks  and  spills  occur,  they 
can  easily  be  observed. 

EPA  considered  implementing  this 
requirement  for  all  structures  (existing 
and  new)  2  years  after  the  rule  is 
published,  but  chose  to  defer  the 
requirement  for  existing  systems  for  8 
additional  years  due  to  the  possibility 
that  compliance  with  this  provision  may 
require  substantial  remodeling  costs  for 
existing  systems.  Thus,  §  165.146(b)(3) 
of  today's  proposal  would  defer  for  an 
interim  period  of  8  years  the 
requirement  that  appurtenances  be 


configured  in  such  a  w  ay  that  any 
leakage  that  might  occur  can  be  readily 
observed.  Comments  are  requested  to 
assist  EPA  in  determining  whether  leak 
detection  systems,  hydrostatic  testing, 
or  other  methods  would  better  assure 
the  integrity  of  appurtenances. 

h.  Operations.  Section  165.146(c) 
proposes  general  standards  for  the 
operation  of  containment  structures.  As 
discussed  in  Units  VI.A.2  through 
VI.A.4  of  this  preamble,  operational 
problems  such  as  overfilling  containers 
or  equipment,  allowing  hoses  to  become 
dislodged,  leaving  pesticide  transfer 
operations  unattended,  and  improperly 
disposing  of  spills  and  rinsates  have 
contributed  to  contamination  of  soil  and 
ground  water.  Indeed,  even  after 
remediation  of  commercial  agrichemical 
facilities  and  installation  of  new 
containment  systems,  contamination 
often  recurs  because  operators 
apparently  continue  to  engage  in 
improper  pesticide  handling  and 
disposal  practices  (Refs.  20  and  80).  The 
protection  offered  by  containment 
structures  is  intended  to  address  spills 
or  leakage  after  it  occurs,  but  cannot 
alone  ensure  that  pesticide  storage  or 
transfer  operations  will  not  result  in 
environmental  contamiridtion.  EPA 
believes  that  structural  safeguards  must 
be  coupled  with  sound  '  oerational 
procedures  to  ensure  scte  refill  and 
reuse  of  containers. 

Section  165.146(c)(1)  would  require 
any  containment  structure  (secondary 
containment  unit  or  containment  pad) 
to  be  operated  in  a  manner  that  prevents 
pesticides,  including  residues  in 
rinsates  and  rainwater,  from  escaping 
the  structure  to  surrounding  areas.  This 
section  would  also  require  that  all 
materials  containing  pesticide  residues 
be  handled  in  accordance  with  label 
directions  and  applicable  regulations. 

Section  165.146(c)(2)  would  require 
the  owner  or  operator  to  ensure  that  an 
individual  be  present  whenever 
pesticides  are  being  transferred  at  the 
containment  structure.  This  proposed 
requirement  is  based  on  information 
gathered  by  EPA  suggesting  that 
significant  spills  can  occur  at 
agrichemical  bulk  storage  facilities 
when  pesticide  transfer  operations  are 
left  unattended  (see  Units  VI.A.2  and 
VI.A.3  of  this  preamble).  EPA  also 
believes  that  the  person  in  attendance 
should  be  trained  in  the  proper  methods 
of  pesticide  storage  and  disp>ensing  and 
versed  in  the  facility's  spill  control  and 
recovery  procedures.  TT\  is  not 
proposing  that  such  tr^  .ing  be 
mandatory  and  formal  U  certified,  but 
invites  comments  as  fc  ■>  hether  such  a 
measure  should  be  req^.red. 
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Because  vandalism  has  caused  major 
pesticide  spills  at  agrichemical 
facilities.  §  165.146(c)(3)  would  require 
that  lockable  valves  on  stationary  bulk 
containers  (as  proposed  by  subpart  G  for 
bulk  containers  at  refilling 
establishments)  be  locked  closed  when 
the  facility  is  not  attended. 

Section  165.146(f;)(4)  wrould  require 
that  the  owner  or  operator  ensure  that 
contained  spills  and  leaks  are  collected 
and  recovered  to  the  maximum 
practicable  extent  and  in  a  manner  that 
ensures  protection  of  human  health  and 
the  enviropment.  Certain  technical 
guidance  documents  recommend 
immediate  cleanup  of  spills  and  leaks  at 
containment  structures  (Refs.  28  and 
58).  Timely  cleanup  of  the  containment 
structure  can  increa.se  its  ser\'ice  life  by 
preventing  long-term  corrosive 
conditions,  cen  reduce  the  volume  of 
pesticide-containing  rainwater  that 
needs  to  be  disposed  (in  unroofed 
structures);  and  can  minimize  the 
potential  for  human  or  animal  exposure 
to  pesticides.  In  addition,  long-term 
retention  of  spilled  materials  in  a 
containment  stnicture  would  displace 
some  of  its  holding  capacity,  increasing 
the  probability  of  releases  during 
periods  of  heavy  rainfall  or  other 
unanticipated  events. 

As  proposed,  ^  165.146(c)(4)  would 
require  that  sp'lls  or  leaks  be  cleaned  up 
as  soon  as  practicable  and  no  later  than 
by  the  end  of  the  day  in  which 
pesticides  have  spilled  or  leaked  in  the 
containment  structure.  EIPA  requests 
comments  on  alternative  provisions  to 
require  immediate  cleanup  of  spills,  or 
to  allow  a  set  period  of  time  (e.g.  24 
hours)  until  cleanup. 

Section  165.146(c)(5)  would  require 
the  owner  or  operator  to  ensure  that 
recovered  materials  containing 
pesticides  be  handled  as  prescribed  by 
label  instructions  and  applicable 
Federal,  State,  and  local  regulations. 
EPA  also  requests  comments  on  any 
alternatives  to  the  proposed 
containment  requirements  that  would 
reduce  the  likelihood  of  spills  and  leaks, 
and  thus  reduce  the  potential  quantity 
of  material  that  would  have  to  be 
recovered  and  managed. 

i.  Inspection  and  maintenance. 
General  requirements  for  inspection  and 
mainlenance  of  containment  pads  and 
.secondary  containment  units  are 
proposed  in  §  165.146(d).  Widiout 
vigilance  and  regular  upkeep,  even 
relatively  small  defects  can  lead  to 
hazardous  and  costly  uncontrolled 
releases  of  pesticides.  Since  the 
proposed  rule  does  not  set  forth 
e'lvironmental  monitoring  or  leak 
dttection  requirements  that  would  warn 
o.verators  of  containment  defects,  EPA 


believes  that  requirements  for  regular 
inspections  and  maintenance  are  crucial 
for  ensuring  safe  bulk  storage  and  reHll 
operations. 

Section  165.146(d)(1)  would  require 
the  monthly  inspection  of  all  stationary 
bulk  containers  and  their  appurtenances 
and  containment  structures  for  external 
signs  of  damage  or  leakage.  This 
requirement  would  apply  during 
periods  in  which  pesticides  were  being 
stored  or  handled  in  the  containment 
area.  Regular  inspections  are  proposed 
to  facilitate  the  timely  dete«:tion  and 
correction  of  containment  flaws  and 
thereby  prevent  pesticide  discharges  to 
the  environment.  The  proposed  monthly 
inspection  schedule  for  containment 
structures  generally  comports  with 
inspection  requirements  of  applicable 
State  regulations. 

Since  weekly  inspection  schedules 
were  recently  proposed  by  EPA  for 
wood  preservative  drip  pads  (Ref.  95), 
EPA  considered  whether  weekly 
inspection  schedules  also  would  be 
appropriate  for  containment  structures 
for  agricultural  pesticides.  EPA  assumes 
that  pesticide  containment  structures 
addressed  in  today's  proposal  generally 
will  be  smaller  and  (during  operating 
hours)  will  have  a  greater  frequency  of 
personnel  visits  per  unit  area  than  will 
wood  preservative  drip  pads. 
Additionally,  pesticide  spillage  would 
be  required  to  be  cleaned  up  sooner 
after  it  occurred  on  containment 
structures  for  agricultural  pesticides 
than  it  would  for  wood  preservative 
pads.  EPA  believes  that  these  factors 
would  lead  to  defects  being  noted  more 
quickly  in  containment  structures  for 
agricultural  pesticides  than  in  drip  pads 
for  wood  preservatives.  Therefore,  EPA 
is  proposing  a  monthly  rather  than  a 
weekly  inspection  s<:hedule  for 
containment  structures  covered  in 
today's  proposal.  EPA  requests 
comments  as  to  whether  a  monthly 
frequency  of  inspection  is  appropriate, 
or  whether  a  different  inspection 
schedule  should  be  established. 

Section  165.146(d)(2)  proposes  that 
any  cracks  and  gaps  in  a  containment 
structure  or  appurtenance  must  be 
sealed  with  material  that  is  resistant  to 
the  pesticide  being  stored  or  handled 
and  that  also  satisfies  applicable 
requirements  for  hydraulic 
conductivity.  Elxpansion  cracks  and 
joints  are  said  to  be  the  biggest  sources 
of  releases  from  concrete  secondary 
containment  structures  (Rcf.  53).  Cases 
of  uncontrolled  releases  of 
agrichemicals  (sometimes  involving 
thousands  of  gallons  of  product)  have 
been  attributed  to  poorly  scaled  joints 
and  cracks  in  containment  structures 
(e.g.,  Ref.  52).  EPA  requests  comments 


as  to  whether  manufacturers  of 
caulking,  waterstops.  and  other  types  of 
sealing  materials  readily  can  documpnt 
that  their  products  conform  to  the 
proposed  standards  for  hydraulic 
conductivity  and  pesticide-resistance. 

Section  165.146(d)(3)  would  prohibit 
the  storage  of  pesticides  on  a 
containment  structure  that  fails  to  meet 
the  requirements  of  subpart  H. 
Dispensing  of  pesticides  would  also  be 
prohibited,  unless  the  dispensing  is 
done  to  remove  pesticides  promptly 
until  suitable  repairs  could  be  effected. 
By  the  provision  for  "prompt  removal," 
EPA  intends  that  the  owner  or  operator 
would  be  required  to  remove  all  of  the 
pesticide  as  promptly  as  practicable.  At 
some  facilities,  such  removal  may  be 
achieved  immediately  by  transferring 
the  pesticide  from  a  flawed  containment 
structure  to  one  that  is  intact.  In  other 
cases,  it  may  be  necessary  to  dispatch  a 
transport  vehicle  to  remove  pesticide 
until  repairs  are  completed.  However, 
EPA  believes  that  most  repairs  will  be 
relatively  minor  and  should  be  able  to 
be  completed  in  less  time  than  would  be 
required  to  remove  pesticide  from  the 
defective  structure. 

EPA  solicits  comments  as  to  whether 
there  should  be  additional  inspection 
and  maintenance  requirements,  such  as 
a  criterion  that  containment  structures 
be  inspected  annually  (or  every  3  or  5 
yea^s)  by  a  registered  professional 
chemical,  civil,  industrial,  or  petroleum 
engineer  and  be  certified  to  meet  all 
applicable  material,  structural,  and 
design  criteria. 

j.  Detection  of  leaks  from  containment 
structures.  Even  well-designed 
containment  structures  may  develop 
leaks.  For  example,  failed  caulking, 
small  fractures,  pinhole  leaks,  and 
related  structural  flaws  may  develop 
unnoticed  and  lead  to  imanticipated 
release  of  pesticide  through  the 
containment  structure.  EPA  considered 
two  options  to  address  such  problems. 
One  approach  would  require  the 
installation  and  regular  monitoring  of 
leak  detection  systems  beneath  the 
containment  structures  and  of  ground- 
water monitoring  wells  nearby.  The 
second  option  would  not  require  leak 
detection  systems,  provided  the 
structures  were  subjected  to  regular 
visual  inspections  and  proper 
maintenance.  EPA  believes  that  certain 
proposed  requirements  would  lessen  the 
need  for  rigorous  containment  leak 
detection  requirements.  For  example, 
prohibitions  on  drains  and  buried 
appurtenances  and  a  proposed 
requirement  that  stationary-  bulk 
containers  be  elevated  so  that  any  leaks 
can  readily  be  observed  (discussed  in 
Unit  VI.B.3  of  this  preamble)  would 
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reduce  the  possibility  of  containment 
leaks  escaping  notice.  The  use  of 
structural  materials,  surface  sealants 
and  coatings  to  meet  hydraulic 
conductivity  standards  would  also 
reduce  th«  need  for  leak  detection 
systems,  since  EPA  believes  that  all 
these  materials  would  be  relatively 
amenable  to  visual  inspection  for 
defects. 

Although  the  proposed  rule  adopts 
this  second  approach,  EPA  requests 
comments  as  to  whether  leak  detection 
systems  and  ground-water  monitoring 
requirements  would  be  more 
appropriate  in  some  or  all  instances.  For 
example,  if  a  containment  structure 
meets  the  requirement  for  hydraulic 
conductivity  through  the  use  of  an 
underlying  liner,  should  leak  detection/ 
ground-water  monitoring  systems  be 
required  because  the  liner  cannot  be 
visually  inspected?  Should  leak 
detection  systems  be  required 
preferentially  for  containment  pads  over 
secondary  containment  units,  since  the 
former  more  routinely  come  into  contact 
with  spilled  pesticides?  Should  leak 
detection  systems  be  required  for 
outdoor  containment  structures  rather 
than  indoor  structures,  since  outdoor 
structures  are  subject  to  more  damaging 
exposure  to  the  elements?  Should  leak 
detection  systems  be  installed  under  the 
entire  containment  structure,  or  only 
under  the  sump,  since  this  is  the  area  of 
the  structure  with  the  greatest  exposure 
to  spilled  materials? 

3.  Containment  for  stationary  liquid 
bulk  containers.  A  containment 
structure  that  is  designed  and 
constructed  to  contain  pesticide  spills 
from  stationary  bulk  rx)ntainers  is 
referred  to  in  the  proposal  as  a 
secondary  containment  unit.  Stationary 
bulk  containers  may  hold  either  liquid 
pesticide  or  dry  pesticide.  As  proposed 
in  subpart  H,  secondary  containment 
units  would  be  required  to  satisfy 
general  requirements  for  containment 
structures  in  §  165.146,  and  additional 
requirements  specific  to  containment  of 
stationary  bulk  containers  in  §  165.148 
(for  liquid  pesticides)  or  in  §  165.150 
(for  dry  pesticides).  Section  165.148 
would  specify  standards  for  the  capacity 
of  secondary  containment  units  for 
liquid  bulk  containers,  as  well  as  certain 
construction,  design,  inspection,  and 
maintenance  requirements. 

a.  Capacity.  EPA  believes  that  any 
secondary  containment  unit  should 
have  sufficient  holding  capacity  to 
retain  not  only  the  small  leaks  and  spills 
encountered  in  routine  conditions,  but 
also  major  spills  from  bulk  containers. 
To  develop  quantitative  standards  for 
capacity,  EPA  evaluated  various  factors. 


especially  capacity  requirements  io 
State  containment  rules. 

Two  capacity  reqmrements  for 
secondary  containment  units  protecting 
containers  with  liquid  pesticides  are  set 
forth  in  today's  proposal  in  §  165.148(a): 
the  first  would  cover  existing  structures 
for  an  interim  period  of  8  years;  the 
second  would  cover  new  structures  (and 
existing  structures  af^er  the  interim 
period  had  lapsed).  The  interim 
standard  for  existing  structures  lin 
§  165.148(a)(1)]  would  require  a 
minimum  capacity  of  100  percent  of  the 
volume  of  the  largest  stationary  bulk 
container  in  the  existing  secondary 
containment  unit,  plus  an  additional  10 
percent  (110  percent,  total)  of  the 
capacity  of  the  largest  container  if  the 
storage  area  is  not  protected  from 
rainfall,  plus  the  volume  displaced  by 
containers  and  appurtenances.  This 
interim  capacity  standard  for  existing 
secondary  containment  units  in 
§  165.148(a)(1)  is  proposed  on  the  basis 
of  general  conformance  with  current  or 
proposed  State  containment  regulations. 

The  standard  in  §  165.148(a)(2)  for 
new  containment  structures,  and  for 
existing  structures  af^er  the  interim 
period  in  §  165.148(a)(3),  would  require 
a  minimum  capacity  of  110  percent  of 
the  volume  of  the  largest  bulk  container, 
plus  an  additional  15  percent  (125 
percent,  total)  of  the  capacity  of  the 
largest  container  if  the  storage  area  is 
not  protected  from  rainfall,  plus  the 
volume  displaced  by  containers  and 
appurtenances.  (This  capacity 
requirement  is  referred  to  hereafter  as 
the  110/125  standard.) 

The  110/125  standard  for  capacity 
should  prove  adequate  to  contain  most 
spills.  The  110  percent  criterion  for 
storage  areas  under  a  roof  provides 
sufficient  capacity  to  hold  the  contents 
of  a  full  container,  plus  a  margin  of 
safety  to  accommodate  sloshing  from 
sudden  releases  or  other  unforeseen 
displacement  events.  The  125  percent 
criterion  for  storage  areas  without 
roofing  adds  an  extra  margin  of  safety 
for  retention  of  precipitation. 

EPA  has  considered  the  following 
rainfall-based  alternative  to  the 
proposed  110/125  standard  for  new 
containment  structures:  110  percent  of 
the  volume  of  the  largest  bulk  container, 
plus  an  additional  capacity  adequate  to 
contain  precipitation  from  a  25-year, 
24-hour  rainfall  event  if  the  storage  area 
is  not  protected  from  rainfall,  plus  the 
volume  displaced  by  containers  and 
appurtenances.  (This  option  is  also 
described  in  the  discussion  on 
stormwater  run-on  control 
requirements,  in  Unit  VLB. 2  of  this 
preamble.)  With  this  option,  required 
containment  capacity  would  vary 


according  to  local  rainfall  patterns.  EPA 
believes  that  either  the  rain-based 
standard  or  the  proposed  110/125 
standard  would  provide  adequate 
protection,  although  most  States  with 
containment  regulations  do  not  use  a 
25-year,  24-hour  storm  criterion  for 
containment  capacity.  Comments 
pertaining  to  the  relative  advantages  and 
disadvantages  of  these  capacity  criteria 
are  requested. 

Comments  are  requested  to  aid  EPA  in 
characterizing  the  procedures  involved 
in  retrofitting  existing  structures  to  meet 
more  stringent  capacity  requirements. 
Discussion  of  the  feasibility  of  either 
modifying  the  containment  facility  or 
the  configuration  of  containers  or  other 
approaches  to  meet  more  stringent 
capacity  requirements  would  be 
particularly  helpful. 

In  developing  the  proposed  capacity 
requirements,  EPA  also  considered  but 
elected  not  to  propose  a  requirement 
that  secondary  containment  units  be 
protected  from  the  direct  introduction  of 
precipitation  by  a  roof  or  similar  cover. 
EPA  believes  that  in  many  cases,  the 
advantages  of  keeping  rainwater  out  of 
containment  structures  will 
significantly  outweigh  the  costs  of 
installing  a  roof.  However,  in  arid 
regions,  a  roof  may  not  be  cost-effective 
EPA  requests  comments  as  to  whether, 
and  under  what  circumstances,  a  roof  or 
similar  cover  should  be  required  to 
protect  secondary  containment  units 
from  tlie  direct  introduction  of 
precipitation. 

b.  Ability  to  observe  leaks  from 
containers.  Stationary  bulk  containers 
that  rei!t  flush  upon  containment 
structures  are  exposed  at  the  base  to 
increased  moisture,  which  may  make 
them  more  susceptible  to  corrosion  and 
failure.  The  outside  base  of  such 
containers  cannot  be  inspected  readily 
for  Raws,  and  they  also  hinder 
inspection,  cleanup,  and  maintenance  of 
the  covered  portion  of  the  containment 
structure.  In  the  event  that  both  the  bulk 
container  and  the  covered  area  of  the 
containment  structure  develop  defects, 
pesticide  could  leak  to  the  environment 
undetected. 

In  §  165.148(b)(1).  EPA  proposes  to 
require  that  stationary  bulk  containers 
be  positioned  to  allow  for  the 
observation  of  leakage  from  the  ba<^  of 
the  containers.  This  requirement  would 
help  alert  operators  that  contciners  are 
leaking,  allowing  them  to  make  timely 
cleanups  and  repairs.  However.  EPA 
believes  that  design  constraints  of 
certain  existing  containment  stnictures 
and  bulk  containers  may  necessitate 
major  retrofitting  efforts  to  meet  this 
requirement.  Thus,  for  existing 
secondary  containment  units.  EPA  is 
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proposing  in  §  165.148(b)  to  defer  this 
requirement  for  an  interim  period  of  8 
years. 

Section  165.148(c)  would  require  that 
during  the  interim  period,  monthly 
inventory  and  reconciliation  be 
conducted  for  the  contents  of  bulk 
containers  that  are  not  elevated.  The 
proposed  method  of  inventory  and 
reconciliation  would  help  to  determine 
if  the  container  was  leaking  by 
comparing  the  quantity  of  material 
actually  measured  in  the  bulk  container 
versus  the  quantity  that  would  be 
exp>ected  (as  determined  by  adding  or 
subtracting  deposits  or  withdrawals 
from  the  container  to  the  quantity 
measured  in  the  bulk  container  at  the 
previous  month's  inventory).  However, 
EPA  believes  that  variables  that  can  also 
influence  container  volume,  such  as 
thermal  expansion,  container 
deformation,  and  evaporation  and 
condensation  within  the  container,  will 
make  this  method  inadequate  for 
indicating  small  leaks.  EPA  requests 
comments  on  the  suitability  of  other 
means  of  checking  non-elevated 
containers  for  leaks,  such  as  periodic 
volumetric  tests  that  can  compensate  for 
the  effects  of  thermal  expansion. 

c.  Anchored  bulk  containers.  Liquids 
from  spilled  pesticides,  rainwater,  water 
from  fire  suppression,  and  other  sources 
can  accumulate  in  containment 
structures.  As  the  level  of  liquid  rises 
inside  the  structure,  it  can  exert 
significant  floatation  forces  against 
partially  filled  or  empty  containers 
(Refs.  4  and  28).  Floatation  can  cause 
stationary  bulk  containers  to  become 
uprooted,  collide  with  other  containers 
and  equipment,  and  spill.  For  these 
reasons,  §  165.148(b)(2)  would  require 
any  stationary  bulk  container  that  is 
protected  by  a  secondary  containment 
unit  either  to  be  adequately  elevated  or 
anchored  to  prevent  floatation  in  the 
event  that  the  secondary  containment 
unit  fills  with  liquid.  The  intent  of  this 
provision  is  to  allow  facilities  the  choice 
of  either  elevating  containers 
sufficiently  to  avoid  floatation,  or  to 
anchor  the  containers  (or  both,  if 
desired).  EPA  believes  that  the  need  to 
anchor  bulk  containers  will  be  greatest 
for  fiat-bottomed  containers  that  are  not 
elevated.  Since  non-elevated  bulk 
containers  would  be  permissible  at 
existing  structures  during  the  interim 
period,  EPA  is  proposing  that  the 
provision  for  anchoring  become 
effective  during  the  interim  period  (and 
thereafter)  and  apply  to  both  new  and 
existing  secondary  containment  units. 

4.  Containment  for  stationary  dry  bulk 
containers.  Section  165.150,  would 
require  that,  in  addition  to  meeting  the 
general  requirements  for  containment 


structures  posed  in  §  165.146, 
containment  structures  for  stationary 
dry  bulk  containers  must  have  a 
capacity  of  at  least  100  percent  of  the 
volume  of  the  largest  stationary  dry  bulk 
container  within  the  containment 
structure,  compensating  for  any  volume 
displaced  by  containers  and 
appurtenances.  This  requirement  would 
apply  to  new  containment  structures, 
but  would  be  deferred  for  an  8-year 
interim  period  for  existing  structures. 

EPA  believes  that  secondary 
containment  for  dry  bulk  containers  is 
appropriate  because  spills  of  dry 
pesticides  could  mix  with  rainwater, 
fire  suppression  water,  or  other  liquids 
to  reach  and  contaminate  soil  and  water 
supplies.  Therefore,  the  proposed  rule 
would  require  that  secondary 
containment  units  for  dry  pesticides  be 
designed  to  hold  100  percent  of  the 
capacity  of  the  largest  bulk  container  in 
the  containment  unit.  This  proposed 
approach  differs  firom  the  requirements 
established  in  the  few  State  rules  that 
address  storage  of  large  quantities  of  dry 
pesticide.  States  generally  define  dry 
"bulk"  quantities  as  100  pounds  to  300 
pounds  of  material.  They  also  require 
storage  under  a  roof  and.  if  outdoors,  on 
pallets  or  raised  conctete  platforms. 
While  100-pound  to  300-pound 
quantities  may  be  addressed  by  roofing 
and  flooring  requirements,  EPA  believes 
that  larger  quantities  defined  as  bulk  in 
this  proposal  (more  than  2.000 
kilograms)  pose  potentially  greater  risks 
of  serious  environmental  contamination 
if  a  release  associated  with  exposure  to 
water  occurs,  and  therefore  warrant 
protection  similar  to  that  proposed  for 
liouid  bulk  containers. 

Rather  than  require  that  secondary 
containment  units  for  dry  bulk 
containers  be  designed  to  contain  a 
specific  volume,  EPA  considered 
requiring  that  secondary  containment 
units  for  dry  pesticides  be  designed  to 
extend  a  specified  distance  beyond  the 
perimeter  of  the  bulk  container. 
However,  EPA  lacked  sufficient 
information  to  determine  what  would 
constitute  an  adequate  distance  for 
containment.  EPA  requests  comments 
regarding  factors  that  could  be 
considered  for  setting  the  dimensions  of 
secondary  containment  units  for  dry 
bulk  containers.  Comments  are  also 
solicited  as  to  whether  secondary 
containment  units  for  dry  bulk  pesticide 
containers  should  be  protected  by 
roofing  or  similar  cover  from  the  direct 
introduction  of  precipitation  (see  related 
discussion  in  Unit  VI.B.3.  of  this 
preamble). 

5.  Containment  for  pesticide 
dispensing  areas.  Section  165.152 
proposes  standards  for  the  capacity. 


design,  and  construction  of  containment 
pads  at  pesticide  dispensing  areas.  As 
proposed,  containment  pads  would  be 
required  to  meet  the  requirements  of 
§  165.152  in  addition  to  the  general 
requirements  for  containment  structures 
set  forth  in  §165.146. 

Because  undersized  pads  can  allow 
pesticide  spills  and  leaiks  to  escape, 
holding  capacity  is  a  key  element  of 
containment  pad  design.  EPA  is 
proposing  in  §  165.152(a)  a  minimum 
containment  pad  capacity  of  1,000 
gallons,  or,  if  no  container  or  pesticide 
holding  equipment  on  the  pad  exceeds 
a  capacity  of  1,000  gallons,  the  proposed 
minimum  capacity  of  the  pad  would  be 
at  least  100  percent  of  the  capacity  of 
the  largest  container  or  pesticide 
holding  equipment  on  the  pad.  This 
proposed  minimum  standard  is  based 
primarily  on  a  review  of  current  or 
proposed  containment  pad  regulations 
in  the  States.  EPA  believes  that  this 
standard  could  be  met  by  most,  if  not 
all,  existing  State-regulated  containment 
pads  and  that  it  affords  an  adequate 
level  of  environmental  protection. 

EPA  considered,  but  is  not  proposing, 
a  requirement  that  pesticide 
containment  pads  be  protected  by 
roofing  or  similar  cover  from  the  direct 
introduction  of  precipitation  (see  related 
discussion  in  Unit  VLB. 3.  of  this 
preamble).  EPA  requests  comments  as  to 
whether,  and  under  what  circumstances 
protection  from  the  direct  introduction 
of  precipitation  should  be  required  for 
containment  pads. 

Section  165.152(b)  would  require 
containment  pads  to  meet  certain  design 
and  construction  requirements.  By 
proposing  in  §  165.152(b)(1)  that  the 
containment  pad  be  designed  and 
constructed  to  intercept  leaks  and  spills  < 
of  pesticides  that  may  occur  in  a 
pesticide  dispensing  area,  EPA  intends 
that  the  containment  pad  be  of  sufficient 
dimensions  to  cover  areas  where 
pesticides  are  transferred  into  or  out  of 
containers  or  their  appurtenances, 
including  the  contciiner  itself.  EPA 
recognizes  that  at  some  facilities,  tanker 
trucks  delivering  pesticide  for  sale  or 
distribution  to  the  facihty  will  be 
considerably  larger  than  containers  or 
equipment  normally  used  on  the 
containment  pad.  Because  such 
deliveries  are  not  expected  to  be 
frequent,  EPA  is  proposing  in 
§  165.152(b)(1)  that  the  pad  be  at  least 
large  enough  to  protect  the  area  where 
the  pesticide  delivery  hose  or  device 
connects  to  the  vehicle,  but  not 
necessarily  large  enough  to 
accommodate  the  entire  vehicle.  This 
size  exception  for  containment  pads  is 
not  intended  to  apply  to  those  transport 
vehicles  that  are  used  routinely  in  the 
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day-to-day  operation  oithe  facility,  such 
as  trucks  with  nurse  ta^s. 

Container  refilling  and  cleaning  and 
similar  operations  are  likely  to  result  in 
routine  exposure  of  containment  pad 
surfaces  to  pesticides.  To  facilitate  the 
collection  of  pesticides.  §  165.152(b)(2) 
would  require  that  the  base  of  the 
containment  pad  be  sloped  toward  a 
liquid-tight  sump.  EPA  believes  that  a 
graded  surface  will  lessen  the  time  that 
pesticides  remain  on  the  pad  and 
facilitate  pesticide  collection,  which  in 
turn  will  reduce  the  likelihood  of 
pesticide  escaping  the  pad.  The 
requirement  for  sloped  surfaces  and 
liquid-tight  sumps  would  be  deferred 
for  8  years  for  existing  containment 
pads.  This  interim  period  would  allow 
operators  of  facihties  that  currently  do 
not  meet  the  proposed  requirement  to 
derive  further  use  of  their  systems 
before  retroHtting. 

The  structural  int^rity  of  tlie  sump  is 
critical  because  it  is  the  portion  of  the 
pad  with  the  greatest  exposure  to  spilled 
pesticide  and  rinsates.  EPA  requests 
comments  on  whether,  and  the  extent  to 
which,  performance  criteria  for  the 
sump  should  differ  from  general 
containment  requirements.  For  example, 
should  sumps  be  constructed  of  double- 
walled  stainless  steel  with  observation 
ports  to  check  the  annular  space  for 
leaks? 

Section  165.152(b)(3)  would  require  a 
means,  such  as  manually  activated 
pumps,  of  removing  collected  materials 
from  the  sump.  Pumps  that  are 
automatically  activated  would  not  be 
allowed  if  they  lack  an  automatic 
mechanism  to  prevent  overflows  at  the 
receiving  vessel. 

6.  Integrated  systems.  Section  165.153 
of  the  proposal  would  permit  facilities 
to  design  containment  structures  that 
would  combine  secondary  containment 
units  and  containment  pads.  EPA 
believes  that  such  combined  systems 
would  be  acceptable,  provided  that  the 
separate  requirements  for  each  of  the 
component  structures  are  satisfied. 
Thus,  a  secondary  containment  unit 
could  include  within  its  boundaries  a 
pesticide  contairunent  pad,  as  long  as 
the  integrated  system  complied  with  all 
applicable  standards.  Conversely,  a 
pesticide  containment  pad  could 
include  as  a  component  a  secondary 
containment  unit  for  a  stationary  bulk 
container.  Section  165.153  would  also 
allow  for  multiple  stationary  bulk 
containers  to  be  protected  within  a 
single  secondary  containment  unit  EPA 
requests  comments  as  to  whether  the 
storage  of  multiple  pesticide  products 
within  a  common  containment  structure 
should  be  restricted  in  some  situations. 
For  example,  should  integrated  systems 


be  prohibited  if  spills  could  result  in 
mixtures  of  pesticides  whose  labels  do 
not  allow  application  to  the  same  crop? 
7.  Compliance  dates.  Section  165.156 
identifies  the  dates  on  which 
compliance  with  requirements  in  this 
proposal  would  take  effect, 
distinguishing  compliance  dates  for  new 
versus  existing  structures.  As  noted  in 
Unit  VI.B.2  of  this  preamble.  §  165.144 
would  define  a  new  containment 
structure  as  a  containment  structure  for 
which  installation  has  commenced  more 
than  3  months  after  publication  of  the 
final  rule  in  the  Federal  Register.  An 
existing  containment  structure  would 
mean  a  containment  structure  for  which 
installation  has  commenced  earlier  than 
the  reference  date  (i.e..  on  or  before  3 
months  after  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register). 
Section  §  165.144  would  also  describe 
criteria  under  which  installation  would 
be  considered  to  have  commenced. 

Section  165.156(a)  would  require  that 
as  of  2  years  after  publication  of  the 
final  rule,  new  containment  structures 
would  comply  fully  with  all  applicable 
requirements  of  subpart  H.  EPA  believes 
that  21  months  between  the  reference 
date  for  new  structures  (3  months  after 
publication)  and  the  compliance  date 
(24  months  after  publication)  would 
provide  a  reasonable  period  of  time  for 
new  structures  to  be  planned  and  built 
in  compliance  with  the  full 
requirements  of  subpart  H.  EPA  believes 
that  further  shortening  the  period  before 
compliance  is  required  may  not  provide 
ample  time  for  facilities  to  be 
constructed  in  locales  with  significant 
seasonal  constraints  on  construction. 
Conversely,  a  longer  period  before 
compliance  would  unnecessarily 
prolong  the  environmental  risks  of  spills 
and  leaks  at  commercial  agrichemical 
facilities. 

Section  165.156(b)  would  establish  an 
interim  period  that  would  commence  2 
years  after  the  date  of  publication  of  the 
final  rule  and  would  end  10  years  later 
(net  interim  duration:  8  years).  Ehiring 
the  interim  period,  existing  containment 
structures  would  be  required  to  meet 
those  requirements  identified  in  subpart 
H  as  interim  requirements  for  existing 
containment  structures,  and  to  fully 
meet  all  other  applicable  requirements. 
As  proposed  in  §  165.156(c).  after  the 
interim  period,  interim  requirements  for 
existing  faciUties  would  no  longer  apply 
and  all  facilities  would  be  required  to 
meet  the  requirements  of  new 
containment  structures. 

In  proposing  this  phase-in  approach 
for  existing  structures,  EPA  believes  that 
certain  struC.ural  standards  are  crucial 
to  safe  containment.  These  critical 
standards  include: 


(1)  Construction  with  rigid  materials. 

(2)  Use  of  pesticide-resistant 
materials. 

(3)  Hydraulic  conductivity  no  greater 
than  1  K  lO-'-cmy'sec. 

(4)  Stormwater  run-on  protection  for  a 
25-year.  24-hour  storm. 

(5)  Protection  of  appurtenances  and 
containers. 

(6)  Sealed  joints  and  cracks. 

(7)  Pad  capacity  requirements. 

(8)  Minimum  secondary  containment 
capacity  of  100/110  percent  (indoors/ 
outdoors)  of  the  volume  of  the  largest 
container. 

(9)  Anchoring  stationary  bulk 
containers  that  are  susceptible  to 
floatation. 

If  an  existing  structure  does  not 
already  comply  with  lliese  standards. 
EPA  believes  that  appropriate 
modifications  can  be  readily 
implemented  at  existing  structures 
within  2  years. 

Certain  other  standards  are  proposed 
to  be  deferred  for  a  total  of  10  years  for 
existing  structures  because  many 
existing  structures  that  have  been 
constructed  at  considerable  expense 
may  have  design  or  structural  features 
that  are  not  amenable  to  upgrading 
without  major  modification.  EPA 
believes  that  the  cost  of  immediate 
retrofitting  of  such  structures  may 
outweigh  incremental  gains  in 
protection  and  may  place  undue 
burdens  on  owners  of  such  structures. 
EPA  has  concluded  that  these  standards 
should  be  phased  in  over  time  for 
existing  structures.  Standards  that  FPA 
proposes  to  defer  for  an  interim  period 
include: 

(1)  Hydraulic  conductivity  less  than 
or  equal  to  1  x  10-''  cm/sec. 

(2)  Plumbing  configured  to  facilitate 
leak  detection. 

(3)  No  drains  or  pipes  penetrating  the 
containment  structure. 

(4)  Minimum  secondary  containment 
capacity  based  on  110/125  percent 
(indoore/ outdoors)  of  the  largest  liquid 
container  and  on  100  percent  of  the 
largest  dry  bulk  container. 

(5)  Bulk  containers  elevated  for  leak 
observation. 

(6)  Pads  sloped  and  with  sumps. 
The  10-year  compliance  period 

proposed  in  §  165.156(b)  is  estimated  to 
represent  roughly  one-half  to  two-thirds 
of  the  15-  to  2(>-year  service  life  of  an 
average  well-buih  and  well-maintained 
containment  structure.  The  expected 
service  hfe  of  containment  structures  is 
difficult  to  predict  as  it  can  vary  with 
the  quality  of  materials  used, 
construction  practices,  operational 
practices,  exposure  and  maintenance 
practices.  EPA  believes  that  15-20  years 
may  be  a  reasonable  estimate  for  most 
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existing  structures,  although  some  may 
last  considerably  longer  and  others  may 
need  replacement  or  renovation  sooner 
than  this  time  frame.  EPA  also  believes 
that  the  majority  of  existing  structures 
will  have  been  constructed  considerably 
more  than  10  years  before  the  interim 
compliance  period  expires. 

It  IS  believed  that  by  allowing 
structures  10  years  to  complete 
upgrades,  EPA  would  minimize  impacts 
on  owners  of  existing  structures  who 
have  invested  large  capital  expenditures 
to  meet  state  requirements  and  those 
who  voluntarily  upgraded  structures. 
The  10-year  time  frame  would  allow 
owners  to  recoup  the  benefits  from  the 
depreciation  of  the  capital  investment 
and  financially  prepare  to  upgrade  their 
aging  structure  to  meet  the  full  " 
requirements  of  new  structures.  EPA 
believes  that  the  proposed  maximum 
time  limit  would  allow  owners/ 
operators  of  existing  structures  a  variety 
of  ways  to  plan  for  and  accomplish  an 
orderly  transition  toward  compliance 
with  the  standards  for  new  structures. 

Although  10  years  would  be  the 
maximum  time  period  allowed,  EPA 
encourages  a  more  rapid  transition 
where  possible,  so  that  the  benefits  of 
these  improvements  can  be  realized 
sooner.  EPA  requests  comments  and 
information  as  to  whether  an  interim 
time  different  from  the  proposed  10- 
year  period  (2  years  +  8  years)  would  be 
more  appropriate. 

EPA  considered  but  is  not  proposing 
a  requirement  that  standards  for  new 
structures  would  apply  when  existing 
structures  are  repaired  or  renovated,  as 
well  as  when  they  are  replaced.  EPA 
requests  comments  on  the  advisability 
of  such  a  requirement  and  on  how  to 
define  when  it  would  apply. 

EPA  considered  other  strategies  to 
address  existing  structures.  One  option, 
based  on  containment  structure  age 
rather  than  a  fixed  10-year  period, 
would  have  allowed  existing  structures 
to  operate  under  certain  minimal 
standards  until  they  were  15  years  old, 
when  the  full  requirements  would 
apply.  Existing  structures  that  were 
cited  for  spill  violations  or  that 
expanded  in  size  by  50  percent  or  more 
would  be  required  to  meet  the  full 
requirements.  An  underlying 
assumption  for  this  option  is  that  older 
containment  structures  are  more  likely 
to  result  in  releases  of  pesticides  than 
are  newer  structures.  Under  this  option, 
a  containment  structure  that  is  15  years 
in  age  or  older  (as  well  as  those  of 
unkjiowm  age)  at  the  2-year  compliance 
date  would  be  required  to  meet  the 
standards  of  a  new  structure  by  the  2- 
year  compliance  date.  A  structure  that  is 
10  years  old  at  the  2-year  date  would 


be  required  to  retrofit  5  years  later.  The 
major  difference  between  this  approach 
and  the  proposed  fixed-interim  period 
approach  is  that  under  the  age-based 
system,  older  existing  structures  would 
be  required  to  upgrade  to  comply  with 
new  structure  standards  much  sooner 
than  under  the  fixed  interim  period 
approach.  On  the  other  hand,  under  the 
age-based  schedule,  very  recently  built 
existing  containment  structures  would 
be  required  to  comply  with  standards 
for  new  structures  later  than  would  such 
structures  under  the  proposed  approach. 

EPA  solicits  comments  and 
information  pertaining  to  the  benefits 
that  could  be  obtained  by  phasing  in 
containment  standards  based  on  age 
rather  than  on  a  fixed  interim  period. 
Information  is  also  requested  that  may 
further  reveal  whether,  and  to  what 
extent,  older  containment  structures 
may  pose  significantly  more  of  a  threat 
to  human  health  and  the  environment 
than  more  recently  built  containment 
structures. 

Another  option  would  have  applied 
the  full  requirements  (i.e.,  those 
proposed  today  for  new  structures)  to  all 
structures,  regardless  of^vhether  the 
structures  were  new  or  existing. 
Another  option  would  have  left  intact 
the  interim  standards  for  existing 
structures,  but  would  require  that  some 
or  all  upgrades  be  completed  sooner 
than  10  years  after  the  publication  date 
of  the  final  rule.  Under  this  option,  a 
time-tiered  compliance  s<;hedule  would 
be  possible,  with  some  interim 
standards  being  replaced  with  full 
standards  earlier  than  others.  EPA 
requests  comments  regarding  whether 
these  or  other  options  would  provide 
cost-effective  approaches  for 
containment. 

EPA  also  requests  comments  on 
whether  the  proposed  reference  date  to 
distinguish  new  from  existing  structures 
(3  months  after  the  date  of  publication 
of  the  final  rule  in  the  Federal  Register) 
is  appropriate.  For  example,  EPA 
considered  an  option  that  would  move 
the  reference  date  to  coincide  with  the 
compliance  date,  effectively  allowing 
any  facihty  that  commenced 
construction  prior  to  the  2-year 
compliance  date  to  be  designated  as 
existing  structures.  EPA  discarded  this 
option  because  the  interim  standards  for 
existing  structures  were  developed  for 
structures  that  would  otherwise  need  to 
retrofit  extensively.  EPA  reasoned  that 
structures  for  which  installation  had  not 
commenced  until  3  months  after  the 
publication  of  the  final  rule  in  the 
Federal  Register  should  be  able  to  be 
built  to  comply  with  the  full  set  of 
requirements. 


8.  Recordkeeping.  Section  165.157(a) 
would  require  retention  of  records  for  a 
3-year  period  to  verify  the  facility's 
compliance  with  applicable 
requirements  of  the  proposed  rule. 
Section  165.157(a)(1)  would  require  that 
records  be  retained  to  document 
inspections  and  maintenance  of 
containment  structures,  stationary  bulk 
containers,  and  their  appurtenances. 
Information  to  be  recorded  would 
include  the  name  of  the  person 
performing  the  inspection  or 
maintenance  activity,  the  date  of  the 
activity,  conditions  noted,  and 
maintenance  performed. 

Section  165.157(a)(2)  proposes 
recordkeeping  requirements  for  monthly 
inventory  and  reconciliation  of 
pesticides  in  stationary  bulk  containers 
that  do  not  readily  allow  for  inspection 
for  possible  leakage  (see  also  discussion 
on  §  165.148(c),  in  Unit  VI.B.3  of  this 
preamble).  Information  proposed  to  be 
logged  for  each  applicable  container 
would  include  the  name  of  the  product 
stored,  quantity  reported  from  previous 
inventory,  quantities  dispensed, 
measured  quantity  remaining,  and 
reconciliation.  These  logs  would  need  to 
be  recorded  only  during  the  interim 
period. 

Proposed  §  165.157(a)(3)  would 
require  that  records  be  kept  to  document 
the  duration  over  which  pesticide 
remains  in  one  location  at  the  facility  in 
any  bulk  container  not  protected  by  a 
secondary  containment  unit  that  meets 
the  requirements  of  subpart  H.  This 
proposed  requirement  is  intended  to 
assist  in  determining  whether  the  bulk 
container  has  exceeded  the  13-day 
residence  criterion  that  triggers 
requirements  for  secondary  containment 
of  stationary  bulk  containment. 

Section  165.157(b)  would  require  the 
retention  of  written  confirmation  of 
hydraulic  conductivity  and  pesticide- 
resistance,  as  applicable,  for  as  long  as 
the  containment  structure  is  in  use.  and 
3  years  thereafter. 

Vn.  Labeling  Requirements  for 
Pesticides  and  Devices 

A.  Background 

The  provisions  of  40  CFR 
156.10(i)(2)(ix)  require  that  the  labeling 
of  a  pesticide  product  bear  the 
directions  for  storage  and  disposal  of  the 
pesticide  and  its  container  required  by 
part  165,  and  that  these  directions  be 
grouped  under  the  heading  "Storage  and 
Disposal."  The  current  part  165  does  not 
contain  specific  labeling  directions. 
EPA's  Pesticide  Regulation  Notice  83-3 
(cited  in  this  preamble  as  PR  Notice  83- 
3)  (Ref.  64)  provides  that  the 
requirements  of  §  l,S6.10(i)(2)(ix)  may  be 
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satisfied  if  the  registrant  provides  on 
each  pesticide  label  certain  statements 
instructing  the  user  on  pesticide  residue 
removal  procedures  and  container 
disposal.  PR  Notice  83-3  sets  out 
statements  for  a  variety  of  pesticide 
products  and  container  types. 

B.  Today's  Proposal 

1.  Amendments  to  part  156.  EPA 
proposes  to  amend  40  CFR  part  156  to 
add  §  156.140,  Identification  of 
container  type,  and  §  156.144,  Residue 
removal  instructions,  under  new 
subpart  H  entitled  "Container 
Labeling."  To  accommodate  the 
requirements  of  these  proposed 
additions  as  well  as  the  proposed 
amendments  to  40  CFR  part  165,  the 
following  amendments  to  §  156.10 
would  be  necessary: 

(1)  Section  156.10(i)(2)(ix)  would  refer 
to  the  new  additions  to  part  156 
(§156.140  and  §156.144). 

(2)  Section  156.10(d)(7)  would  require 
that  a  space  be  reserved  on  labels 
intended  for  use  on  refillable  containers 
so  the  net  weight  or  measure  of  content 
can  be  marked  in  by  the  refiUer  prior  to 
distribution  or  sale  of  the  pesticide. 

(3)  Section  156.10(f)  would  require 
that  a  space  be  reserved  on  labels 
intended  for  use  on  refillable  containers 
so  the  refiller  can  mark  in  its  EPA- 
assigned  establishment  number  prior  to 
distribution  or  sale  of  the  pesticide. 

A  pesticide  product  is  considered 
misbranded  if  its  label  does  not  bear  the 
registration  number,  assigned  under 
FIFRA  section  7,  of  the  establishment  in 
which  the  pesticide  was  produced 
[FIFRA  sec.  2(q)(l)(D)l.  Also,  it  is 
misbranded  if  the  net  weight  or  measure 
of  the  contents  is  not  affixed  to  the 
container  (FIFRA  sec.  2(q)(2)(C)(iii)l. 
The  proposed  blank  spaces  on  the  label 
would  accommodate  this  information. 

2.  Identification  of  container 
categories.  EPA  is  proposing  in 

§  156.140  to  require  statements  to  be 
placed  on  the  container  label  or  the 
container  itself  that  would  identify  the 
container  for  the  user  as  either  a 
nonrefillable  or  refillable  container. 
Placement  would  be  limited  to  the 
container  label  or  the  container  because 
labeling  that  is  not  attached  to  the 
container  may  become  separated  from 
the  product  and  thus  unavailable  to  the 
user.  EPA  believes  this  statement  is 
necessary  because  of  reports  of  the  reuse 
of  existing  containers  in  ways  that  pose 
unacceptable  risks,  or  actual  harm,  to 
humans,  livestock,  and  the 
environment.  These  reports  include  the 
reuse  of  pesticide  containers  as  water 
jugs  and  flotation  devices,  and  the  reuse 
of  larger  containers  that  have  been  cut 
in  half  to  serve  as  animal  feed  troughs 


and  barbecues.  The  intent  of  the  label 
language  would  therefore  be  to  make 
clear  that  nonrefillable  containers 
cannot  be  refilled  with  anything  and 
refillable  containers  can  be  refilled  only 
with  pesticide. 

Two  statements  are  proposed  for 
pesticides  in  nonrefillable  containers. 
The  first  statement  would  prohibit  the 
reuse  or  refilling  of  the  container. 
Nonrefillable  containers  would  not  be 
allowed  to  be  refilled  or  reused  because 
they  would  not  have  to  meet  the 
proposed  refillable  container  integrity 
standards.  (Today's  proposal  would 
require  that  refillable  containers  be 
designed  and  constructed  to  facilitate 
safe  refill  and  reuse.)  The  statement  also 
would  recommend  that  the  user  offer 
the  container  for  recycling.  EPA  does 
not  consider  recycling  to  be  a  direct 
"reuse"  of  the  container  for  the 
purposes  of  this  requirement.  For 
example,  the  container  could  be 
recycled  by  having  its  physical  form 
demolished,  and  the  materials  from 
which  it  was  made  could  be  reused  to 
manufacture  new  containers. 

The  second  statement  proposed  in 
§  156.140(a)(2)  for  pesticides  in 
nonrefillable  containers  would  require 
that  a  lot  number  or  other  identification 
code  to  identify  the  batch  of  pesticide 
product  be  marked  permanently  on  the 
container  label  or  the  container  itself  by 
the  registrant  or  the  producer.  The 
usefulness  of  this  batch  code  depends 
on  its  availability  to  enforcement 
personnel,  and  because  labeling  that  is 
not  securely  attached  to  the  container 
may  become  separated  &"om  the 
product,  EPA  would  limit  the  placement 
of  the  code  to  either  the  container  label 
or  the  container. 

While  EPA  is  not  proposing  to  require 
a  mandatory  recordkeeping  or  tracking 
system  for  these  batch  codes/lot 
numbers,  EPA  believes  batch  codes/lot 
numbers  would  facilitate  the  safe  use  of 
containers  by  allowing  EPA  to  identify 
and  trace  pesticides  that  are  found  to  be 
adulterated,  unstable,  off  specification, 
or  otherwise  defective.  When  used  in 
conjunction  with  the  EPA  establishment 
number  (currently  required  by  EPA  in 
§  156.10(f}  to  appear  on  the  label  or  the 
immediate  container),  the  batch  codes/ 
lot  numbers  would  allow  for  the  tracing 
of  defective  products  back  to  the  place 
of  manufacture,  and  identification  of 
other  products  packaged  during  the 
same  time. 

Registrants  would  be  able  to  choose 
the  type  of  identifying  code  they  wish 
to  use  for  this  purpose.  Several 
manufacturers  already  place  (stamp  or 
ink  jet)  batch  codes,  lot  numbers,  or 
other  identifying  codes  on  containers 
voluntarily  to  aid  in  quality  control. 


production  assessment,  and 
identification  of  the  time  and  date  of 
manufacture. 

The  statement  for  refillable  containers 
would  identify  the  container  as  a 
refillable  pesticide  container  and 
prohibit  the  user  from  refilling  the 
container  with  substances  other  than 
pesticides.  EPA's  PR  Notice  83-3  (Ref. 
64)  does  not  distinguish  between 
refillable  and  nonrefillable  containers. 
As  discussed  later  in  this  preamble,  the 
label  statements  of  PR  Notice  83-3  will 
be  amended  as  necessary  to  refiect 
changes  made  by  this  rule. 

3.  Residue  removal  statements. 
Section  156.144(a)  would  require  that 
all  labels  bear  instructions  for  removal 
of  pesticide  residues  prior  to  container 
disposal. 

EPA  realizes  that  the  residue  removal 
requirements  proposed  today  may  not 
be  appropriate  for  every  pesticide 
product  and  is  therefore  proposing  in 
§  156.144(b)  that  registranVs  may  request 
modifications  and  waivers  from  the 
residue  removal  label  language. 

Section  156.144(c)  would  require 
residue  removal  statements  to  appear 
under  "Container  Cleaning,"  a  proposed 
subheading  under  the  Storage  and 
Disposal  beading  of  the  Directions  for 
Use.  The  addition  of  this  subheading 
would  standardize  the  organization  of 
the  "Storage  and  Disposal"  section, 
thereby  increasing  the  ease  of 
compliance  with  label  requirements. 

The  proposed  §  156.144  segregates  the 
requirements  for  residue  removal  label 
statements  into  §  156.144(d)  for 
nonrefillable  containers  and 
§  156.144(e)  for  refillable  containers  in 
order  to  decrease  any  confusion  that 
may  ensue  from  establishing  different 
requirements  for  the  two  container 
categories. 

4.  Residue  removal  statements  for 
nonrefillable  containers.  Section 
156.144(d)  proposes  that  the  labels  of  all 
pesticides  packaged  in  nonrefillable 
containers  must  bear  instructions  for 
residue  removal  prior  to  disposal.  EPA 
intends  to  establish  specific  label 
language  for  each  container/formulation 
category  at  the  same  time  as  the 
corresponding  laboratory  residue 
removal  standards  are  established  in 

§  165.104.  Accordingly,  proposed  today 
in  §  156.144(d)(1)  are  label  instructions 
for  the  rigid/dilutable  category  (as 
discu.ssed  in  Unit  IV.B.7.b.  of  this 
preamble.  This  category  includes 
products  that  are  meant  to  be  diluted 
prior  to  application  and  that  are 
packaged  in  rigid  containers,  i.e.,  those 
containers  constructed  of  materials  such 
as  glass,  metal,  and  rigid  plastics). 
Because  PR  Notice  83-3  (Ref.  64)  also 
specifies  container  disposal 
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instructions,  EPA  intends  to  amend  PR 
Notice  83-3  to  reflect  the  establishment 
in  regulation  of  these  rigid/dilutable 
statements  and  instructions.  At  this 
time,  EPA  does  not  intend  to  change  the 
residue  removal  language  that  is 
specified  ir.  PR  Notice  83-3  for  the  other 
container  categories.  Additional  changes 
will  be  made  to  PR  Notice  83-3  as  new 
container/formulation  categories  have 
their  residue  removal  standards  and 
instructions  established  in  regulation. 

Although  allowable  by  FIFRA  section 
19(f)(1)(C),  EPA  does  not  propose  to 
exempt  products  intended  solely  for 
household  use  that  are  rigid/dilutable 
from  the  residue  removal  label  language 
requirements  of  §  156.144(d)(1).  In  many 
instances,  the  same  pesticide  product  in 
the  same  container  is  sold  for 
agricultural  or  industrial  use,  as  well  as 
for  use  in  the  home,  yard,  or  garden. 
The  current  PR  Notice  83-3  (Ref.  64) 
states  that  all  products  intended  solely 
for  household  use  packaged  in  rigid 
containers  (e.g.,  bottles,  cans,  jars)  mu.st 
bear  the  statement,  "Rinse  thoroughly 
before  discarding  in  trash."  The 
proposed  rnntainer  rinsing  label 
statements  .vould  require  the  user  to  use 
a  specific  residue  removal  procedure. 
EPA  specifically  requests  comments  on 
whether  rigid/dilutable  products  that 
are  distributed  and  sold  for  household 
use  by  consumers  should  be  exempted 
from  §  156.144(d)(1)  and  on  any  other 
exemptions  that  may  be  appropriate 
and.  if  so,  what  alternative  residue 
removal  procedure  should  be  provided 
for  these  containers. 

It  is  possible  that  household  pesticide 
users  might  experience  some  difficulty 
properly  adding  the  container  cleaning 
rinsate  to  the  use  mixture  or  using  the 
rinsate  itself  as  a  use  solution.  EPA 
believes  that  an  educational  outreach 
program  addressing  proper  rinsate 
management  may  alleviate  many 
potential  problems.  Another  option 
would  be  to  require  registrants  to 
include  on  the  label  detailed 
instructic^s  on  how  to  properly  add  the 
rinsate  to  the  application  mixture  or  to 
use  the  rinsate  as  a  use  solution.  EPA 
requests  comments  on  the 
appropriateness  and  feasibility  of  such 
an  educational  program  and/or 
requiring  rinsate  management  directions 
on  the  labels  of  household  products.  If 
the  rinsate  can't  be  added  to  the  use 
solution  or  used  directly  for  some 
reason,  the  disposal  methods  available 
to  the  household  pesticide  user  include 
disposing  of  the  rinsate  in  the  trash  and 
pouring  the  rinsate  down  the  drain.  EPA 
requests  comments  on  the 
appropriateness  of  these  two  potential 
methcKls  for  managing  the  rinsate  from 
household  pesticide  containers.  In 


addition,  EPA  requests  comments  on 
whether  there  are  circumstances  in 
which  it  would  be  more  appropriate  to 
not  create  rinsate  from  household 
pesticide  containers  by  requiring  that 
the  label  include  directions  to  wrap  the 
container  in  newspaper  and  discard  in 
the  trash  instead  of  rinsing  instructions. 

The  proposed  label  statements 
pertaining  to  the  rigid/dilutable  category 
consist  of  two  elements;  a  statement  on 
timing  of  the  residue  removal  and  a 
statement  that  includes  at  lea.st  one 
residue  removal  (rinsing)  procedure. 

a.  Timing  of  the  residue  removal 
procedure.  EPA  considers  the  timing  of 
the  residue  removal  procedure  to  be  a 
critical  factor  in  residue  removal 
effectiveness.  EPA  therefore  proposes  in 
§  156.144(d)(l)(i)  that  users  be  required 
to  clean  containers  immediately  after 
emptying  out  the  useful  contents  of  the 
container. 

The  Report  to  Congress  (Ref.  65) 
identifies  the  timing  of  the  rinsing 
procedures  as  a  critical  element  of 
effective  residue  removal.  When  rinsing 
is  not  performed  immediately  after  the 
emptying  of  the  useful  contents  of  the 
container,  the  residue  dries  on  the 
inside  and  outside  of  the  container. 
Many  liquid  formulations  are 
particularly  difficult  to  remove  once 
they  have  dried.  Container  disposal 
becomes  more  difficult  w^hen  pesticide 
residues  cannot  be  removed.  This  is 
especially  true  for  pesticide  container 
recycling  and  collection  programs 
where  pesticide  residues  are  a  major 
concern.  For  example,  three  letters  to 
EPA  from  the  Mirmesota  Department  of 
Agriculture  (Ref.  23)  summarizing 
pesticide  container  recycling  programs 
reported  the  rejection  of  containers  with 
visible  pesticide  residues  and  that  the 
residues  were  a  greater  problem  for  the 
containers  that  were  not  rinsed 
immediately  after  emptying.  A  plastic 
pesticide  container  collection  program 
in  Iowa  (Ref.  16)  reported  that  50 
percent  of  the  containers  collected  were 
rejected  by  landfill  op>erators  because  of 
the  presence  of  colored  or  dried 
residues  in  the  containers  as  a  result  of 
improper  rinsing. 

Surveys  conducted  in  various  States 
show  that  many  users  are  not  aware  of 
the  importance  of  the  timing  of  their 
container  rinsing  practices.  One 
example  is  a  survey,  conducted  in  Ohio, 
that  reported  that  14  percent  of  the 
applicators  surveyed  indicated  they  did 
not,  or  they  only  sometimes,  rinsed  their 
containers  after  emptying  them  (Ref. 
48).  Additionally,  45  percent  of  the 
users  surveyed  strongly  agreed  and  48 
percent  agreed  that  "It  is  not  necessary 
to  rinse  used  containers  if  they  are 
locked  up  away  from  others." 


Users  may  not  be  aware  of  the 
importance  of  timing  because  label 
statements  generally  do  not  require 
rinsing  to  be  performed  at  any  specific 
time,  nor  do  any  of  the  residue  removal 
statements  found  in  PR  Notice  83-3 
(Ref.  64)  specify  the  timing  of  residue 
removal.  User  compliance  with  this 
proposed  label  statement  should 
increase  the  number  of  containers  that 
can  enter  container  collection  and 
recycling  programs,  thereby  reducing 
the  difficulties  now  experienced  by 
users  seeking  disposal  options  for  their 
empty  containers. 

b.  Establishing  detailed  residue 
removal  statements.  The  current 
§  156.10  does  not  require  registrants  to 
place  specific  residue  removal 
instructions  on  their  labels.  PR  Notice 
83-3  (Ref.  64)  instructs  registrants  to 
add  triple  rinse  requirements  to  their 
labels  for  rigid  containers  (metal, 
plastic,  glass)  but  does  not  set  out  the 
triple  rinse  or  equivalent  procedures. 
Triple  rinsing  as  a  means  of  cleaning 
containers  was  originally  derived  from 
dilution  principles  used  in  laboratories 
and  was  adopted  as  a  practical 
procedure  for  pesticide  users.  EPA  is 
proposing  to  establish  detailed  triple 
rinse  and  pressure  rinse  procedures  to 
clearly  communicate  to  the  user  the 
elements  of  the  cleaning  procedure  that 
are  critical  to  rinsing  efficiency.  Today's 
proposal  would  require  the  placement 
of  either  procedure  on  the  label,  with 
the  option  of  including  both.  EPA 
requests  comments  on  whether 
registrants  should  be  required  to  place 
both  triple  and  pressure  rinsing 
statements  on  the  label  to  allow  users  to 
use  either  container  cleaning  procedure. 

The  critical  elements  of  the  triple 
rinse  statement  are  based  on  the 
laboratory  triple  rinse  methodology  that 
EPA  is  proposing  in  §  165.106.  By 
requiring  users  to  follow  a  similar 
methodology,  EPA  hopes  to  assure  a 
high  level  of  cleaning  efficiency  under 
typical  field  conditions  where  the 
variables  of  water  (varying  pH,  salinity, 
temperature,  etc.),  air  temperature,  and 
relative  humidity  are  less  controllable. 

Section  156.144(d)(l)(ii)(A)  proposes 
the  triple  rinse  procedure  for  dilutable 
liquid  pesticide  formulations,  whereas 
§  156.144(d)(l)(iiiMA)  proposes  the 
triple  rinse  procedure  for  dilutable  dry 
pesticide  formulations.  The  statements 
differ  only  by  a  phrase  in  the  first 
sentence,  which  instructs  users  to 
empty  the  remaining  pesticide 
concentrate  from  the  container  prior  to 
rinsing.  The  phrase  "and  continue  to 
drain  for  30  seconds"  that  is  found  in 
the  statement  for  Hquid  formulations  is 
not  part  of  the  dry  formulation 
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statement  because  dry  materials  do  not 
"drain"  as  liquids  do. 

The  proposed  pressure  rinse 
'nstructions  are  modeled  after  rigorous 
procedures  currently  used  in  the  field, 
and  are  generally  considered  to  result  in 
a  degree  of  residue  removal  efficiency 
equivalent  to  triple  rinsing  (Refs.  31  and 
65).  The  results  of  the  studies  in  the 
Report  to  Congress  generally  indicated 
comparable  residue  removal  for  the  two 
methods.  EPA  concludes  that  pressure 
rinsing  is  at  least  as  efficient  as  triple 
rinsing  in  removing  pesticide  residues 
from  containers  (Ref.  65).  Section 
156.144(d)(l)(ii)(B)  proposes  the 
pressure  rinse  procedure  for  dilutable 
liquid  pesticide  formulations,  whereas 
§  156.144(d)(l)(iii)(B)  proposes  the 
pressure  rinse  procedure  for  dilutable 
dry  pesticide  formulations.  As  with  the 
triple  rinse  statements,  these  two 
statements  differ  only  by  a  phrase  in  the 
first  sentence  pertaining  to  the  emptying 
of  pesticide  concentrate  from  the 
container  prior  to  rinsing. 

EPA  considered  proposing  an 
additional  pressure  rinse  procedure  that 
specified  recirculation  via  a  pump  for 
larger  nonrefillables,  such  as  drums. 
EPA  requests  comments  on  whether  the 
proposed  pressure  rinsing  procedure  is 
appropriate  for  larger  nonrefiUable 
containers. 

EPA  estimates  that  the  triple  rinsing 
instructions  proposed  today  will  take 
approximately  5  minutes  to  perform, 
whereas  the  pressure  rinsing  procedure 
would  take  approximately  2  minutes. 
EPA  is  evaluating  the  efficiency  of 
shorter  triple  rinse  procedures  (Ref.  69). 
EPA  requests  comments  on  the  time 
burden  of  the  proposed  rinsing 
procedures,  and  the  voluntary 
submission  of  data  on  residue  removal, 
including  in  particular  the  cleaning 
efficiency  of  any  suggested  shorter  triple 
rinse  and  pressure  rinse  procedures. 
EPA  also  requests  comments  and  data 
on  alternative  residue  removal 
procedures. 

No  field  residue  removal  standard  is 
proposed  today.  The  laboratory  residue 
removal  standard  proposed  in  §  165.104 
is  to  ensure  that  container  design  and 
formulation  characteristics  would 
facilitate  residue  removal.  Registrants  — 
not  users — would  have  to  meet  the 
laboratory  standard.  By  establishing  a 
requirement  in  §  165.104  that  a 
pesticide  product  must  meet  a 
laboratory  residue  removal  performance 
standard,  EPA  believes  a  high  level  of 
residue  removal  from  containers  will  be 
achieved  when  the  user  follows  the 
label  instructions,  even  under  less  than 
optimal  field  conditions.  A  field 
experiment  conducted  on  existing 
pesticide  products  using  triple  rinse 


procedures  less  stringent  than  those 
proposed  today  reported  levels  of  99.9 
percent  removal  from  several  container 
types,  showing  that  this  triple  rinse 
procedure  can  remove  a  significant 
amount  of  residue  (Ref.  3). 

5.  Non-water  diluents.  The  laboratory 
residue  removal  procedure  proposed  in 
§  165.104  uses  water  as  the  diluent. 
Even  if  a  product  has  complied  with 

§  165.104,  it  is  possible  that  a  registrant 
may  request  EPA  to  allow  modification 
of  the  label  instructions  to  require  users 
to  clean  the  container  with  a  nonwater 
diluent.  Under  proposed 
§  156.144(d){l)(iv),  EPA  may  grant  the 
request  if  certain  conditions  are  met. 
Handling  of  the  rinsate  generated  during 
residue  removal  must  be  in  accordance 
with  the  label.  Reuse  of  the  rinsate 
cannot  be  accomplished  unless  the  non- 
water  diluent  is  permitted  by  the  label 
to  be  used  in  application.  If  reuse  in 
application  is  not  permitted,  then  the 
rinsate  must  be  collected  and  stored  for 
eventual  disposal. 

EPA  is  proposing  in 
§  156.144(d)(l){iv)  to  allow  the  use  of 
non-water  diluents  to  clean  containers  if 
the  registrant  shows  that  the  use  of  a 
non-water  diluent  is  necessary  and 
proposes  appropriate  instructions.  The 
residue  removal  instructions  would 
have  to  be  modified  to  identify  the 
diluent.  The  instructions  may  allow  the 
rinsate  to  be  added  to  the  application 
equipment  if  the  label  "Directions  for 
Use"  permit  application  of  the  resulting 
rinsate.  If  the  "Directions  for  Use"  do 
not  identify  the  non-water  diluent  as  an 
allowable  addition  to  the  pesticide,  the 
label  would  have  to  specify  collection 
and  storage  of  the  rinsate  in  lieu  of  use. 

EPA  must  have  approved,  in  writing, 
the  modification  of  the  residue  removal 
instructions  before  the  pesticide  product 
can  be  distributed  or  sold. 

6.  Future  addition  of  residue  removal 
statements.  EPA  is  proposing  to  hold 

§  156.144(d)(2)  in  reserve  for  the  residue 
removal  statements  of  other  container/ 
formulation  categories.  EPA 
acknowledges  that  the  residue  removal 
procedures  proposed  for  rigid/dilutables 
may  not  be  appropriate  for  all  container 
and  package  types  (such  as  paper  bags) 
or  formulations  (e.g.,  ant/roach/fly  traps, 
baits,  and  other  non-dilutable  or  ready- 
to-use  pesticide  products).  EPA  requests 
comments  and  data  on  alternative 
residue  removal  procedures  for 
container/formulation  types  otlier  than 
rigid/dilutable. 

7.  Label  statements  for  refillable 
containers.  Section  156.144(e)  would 
require  that  the  labels  of  all  pesticides 
packaged  in  refillable  containers  bear 
statements  and  instructions  for  residue 
removal  prior  to  disposal. 


EPA  is  proposing  in  §  156.144(e)(1)  a 
statement  to  require  users  to  clean 
refillable  containers  prior  to  disposal.  In 
§  156.144(e)(2),  EPA  is  proposing  to 
require  the  registrant  to  develop  and 
place  on  the  label  a  cleaning  procedure 
to  be  used  prior  to  disposal  of  the 
container.  See  Unit  V.B.I  1  of  this 
preamble  for  a  discussion  of  this 
provision. 

In  §  165.124,  EPA  is  proposing  to 
require  liquid  minibulk  containers  to  be 
equipped  with  tamper-evident  devices 
to  minimize  the  potential  of  pesticide 
product  becoming  contaminated.  EPA 
considered  but  decided  not  to  propose 
a  label  statement  informing  users  that  if 
they  present  a  liquid  minibulk  container 
with  a  damaged  tamper-evident  device 
for  refilling,  the  container  could  not  be 
refilled  with  pesticide  unless  it  was 
cleaned  and  a  new  tamper-evident 
device  was  installed.  Cleaning  and 
installing  a  new  device  may  incur  a  cost 
to  the  user.  A  possible  label  statement 
that  might  suffice  to  alert  the  user  to  this 
issue  is  "If  the  tamper-evident  devices 
on  this  container  are  damaged,  then  the 
container  must  be  cleaned  and  new 
devices  must  be  installed  before 
refilling."  EPA  requests  suggestions  and 
comments  on  the  need  for  a  label 
statement  concerning  tamper-evident 
devices. 

8.  Compliance  dates.  EPA  is 
considering  three  options  for 
compliance  schedules  and  requests 
comments  on  th-rse  schedules,  as 
described  below  or  on  altemativsc  to 
these  schedules: 

(1)  Complianci-  .>ith  the  proposed 
part  156  amendments  would  be  required 
no  later  than  the  compliance  date  of  the 
proposed  part  165  residue  removal 
requirements. 

(2)  Compliance  with  the  proposed 
part  156  amendments  would  be  required 
the  next  time  a  label  amendment  of  any 
type  is  requested  by  the  registrant 
(voluntary  request)  or  required  by  EPA, 
or  by  the  compliance  date  of  the 
proposed  part  165  residue  removal 
requirements,  whichever  is  earliest. 

(3)  Compliance  with  the  proposed 
part  156  amendments  would  be  required 
the  next  time  a  label  amendment  of  any 
type  is  requested  by  the  registrant 
(voluntarily  request)  or  required  by 
EPA,  but  would  not  be  postponed  longer 
than  1  year  past  the  compliance  date  of 
the  proposed  part  165  residue  removal 
requirements. 
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Vin.  Upcoming  Effluent  Limitations 
Guidelines  for  Pesticide  Formulators, 
Packagers,  and  Repackagers 

A.  Purpose 

The  goal  of  the  Qean  Water  Act  (33 
U.S.C.  1251  et  seq.)  is  to  achieve  zero 
discharge  of  wastewater  pollutants  to 
the  waters  of  the  United  States.  Under 
the  aean  Water  Act  (CWA),  EPA  is 
developing  Effluent  Limitations 
Guidelines  and  Standards  (effluent 
guidelines)  for  the  Pesticide 
Formulating,  Packaging,  and 
Repackaging  (PFP)  industrial  category. 
EPA  expects  that  the  effluent  guidelines 
will  afferl,  among  other  facilities,  the 
same  refilling  establishments  as  are 
affected  by  today's  bulk  containment 
proposal  (40  CFR  part  165.  subpart  H). 
EPA  seeks  to  develop  a  regulatory 
approach  to  the  effluent  guidelines  for 
PFPs  that  I .  consistent  with  the  bulk 
contairunent  requirements  proposed 
today.  The  purpose  of  this  part  of 
today's  Notice  is  to  inform  interested 
parties  that  EPA  is  developing  these 
CWA  regulations  for  scheduled  proposal 
in  January  1994,  to  describe  EPA's 
anticipated  approach  to  these 
regulations,  and  to  provide  advanced 
notice  to  parties  who  are  interested  in 
the  opportunity  to  comment  on  the 
January  1994  proposed  rulemaking. 

B.  Applicability 

The  PFP  effluent  guidelines  will 
apply  to  facilities  engaged  in  pesticide 
formulating,  packaging,  and 
repackaging;  this  includes  refilling 
establishments  (considered  a  type  of 
"repackager").  The  EPA  database  (see 
Unit  Vin.D  of  this  preamble)  established 
to  support  the  PFP  effluent  guidelines 
currently!.-  ludes refilling 
establishments.  It  does  not  include  the 
other  types  of  facilities  covered  by 
today's  bulk  containment  proposal;  i.e., 
commercial  applicators  and  custom 
blenders.  Therefore.  EP.\  expects  that 
the  effluent  guidelines  being  developed 
for  PFPs  will  not  apply  to  commercial 
applicators  or  custom  blenders. 

C.  Background 

Pesticide  formulating  and  packaging 
operations  cunently  are  regulated  by  the 
Best  Practicable  Technologies  (BPT) 
Effluent  Guidelines  for  the  Pesticide 
Chemicals  Point  Source  Category, 
promulgated  in  1978  (40  CFR  part  455 
subpart  C).  This  effluent  guideline  set  a 
BPT  limitation  of  "no  discharge  for 
proces.-j  wastewater  pollutants"  for  PFP 
facilities  that  discharge  directly  to  lakes, 
streams,  rivers,  or  other  waters  of  the 
L^nited  Statfis  ("direct  dischargers"). 
Facilities  t.  at  discharge  to  publicly 
owned  treatment  works  (POTWs) 


("indirect  dischargers"),  are  not  covered 
by  the  BPT  limitations. 

D.  Expected  Approach 

Effluent  guidelines  establish 
limitations  on  the  pollutants  discharged 
into  wraters  of  the  United  States  from 
industrial  point  sources.  Pollutant 
limitations  are  based  on  the  best 
performance  achievable  by  appropriate 
control  technologies,  including  in- 
process  and  wastewater  treatment 
technologies. 

EPA  surveyed  a  sample  population  of 
the  pesticide  formulating  and  packaging 
industry  in  1990.  Included  among  the 
facilities  surveyed  were  companies  that 
repackage  pesticide  products,  many  of 
which  are  refilling  establishments.  EPA 
obtained  responses  from  188  refilling 
establishments. 

Of  those  refilling  establishments.  135 
reported  generating  wastewater  or 
rinsate  from  rinsing  their  bulk  tanks  and 
associated  equipment  or  rinsing  the 
other  refillable  containers.  Forty-two 
companies  also  reported  having  to 
manage  and  dispose  of  some  pesticide- 
containing  stormwater.  The  most 
frequently  reported  means  of  managing 
these  pesticide-containing  rinsates  and 
stormwaters  was  through  application 
according  to  label  requirements.  This 
management  practice  was  reported  by 
149  companies. 

The  management  of  f>esticide- 
containing  rinsates  and  stormwaters  by 
application  in  accordance  with  the  label 
is  currently  practiced  by  most  refilling 
establishments  in  the  eastern  and 
midwestem  United  States.  The  most 
common  practice  in  California  is  to  treat 
the  pesticide-containing  rinsates  and 
stormwaters  and  reuse  the  treated  water. 
California's  practices  are  different  due 
to  the  diversity  of  agriculture  and 
number  of  pesticides  used  during  the 
year.  Since  most  of  California's 
agricultural  region  experiences  net 
evaporation,  there  is  apparently  not  any 
problem  associated  with  an  excess  or 
accumulation  of  water  needing 
management  or  disposal. 

The  bulk  containment  system 
requirement  for  refilling  establishments 
propKJsed  in  today's  Notice  (40  CFR  part 
165,  subpart  H)  provides  for  the 
containment  of  rinsates,  spills,  or  leaks 
and  stormwater  that  may  contain 
pesticides.  EPA  preliminarily  believes 
that  these  proposed  requirements  are 
consistent  with  the  control  technologies 
the  Agency  is  considering  as  the  basis 
for  the  PFP  effluent  guidelines  and 
standards  for  pesticide  refilling 
establishments.  EPA  data  appear  to 
show  that  zero  discharge  to  surface 
waters  is  technically  feasible  at  refilling 
establishments,  since  98  percent  of 


these  establishments  are  now  achieving 
it.  Through  the  construction  of  bulk 
containment  as  proposed  today, 
pesticide-containing  waters  could  be 
contained  and  held  for  reuse  according 
to  the  label,  thus  achieving  zero 
discharge  to  surface  waters.  Therefore. 
EPA  anticipates  that  zero  discharge  may 
be  the  basis  for  the  proposed  effluent 
guideline  for  refilling  establishments. 
"This  zero  discharge  requirement  would 
apply  to  the  rinsates  and  stormwater 
falling  within  the  contained  area.  The 
zero  discharge  requirement  would 
prohibit  discharges  by  refilling 
establishments  both  to  surface  wafers 
and  to  POTWs. 

E.  Pollution  Pre\'ention 

EPA  is  exploring  source  reduction 
opportunities  and  applications  of  the 
environmental  management  hierarchy 
in  developing  effluent  guidelines  (see 
Unit  II.D  of  this  preamble).  While 
today's  bulk  containment  proposal 
(subpart  H)  focuses  on  preventing  the 
pesticide  product  from  becoming  a 
source  of  pollution,  the  effluent 
guidelines  effort  focuses  on  identifjing 
opportunities  to  eliminate  or  reduce  the 
volume  of  pesticide-containing 
wastewaters  discharged  to  surface 
waters  by  refilling  establishments.  EPA 
is  looking  at  ways  to  reduce  these 
discharges  by  reducing  the  generation  of 
wastewater  and/or  reusing  these 
wastewaters. 

Historically,  the  effluent  guidelines 
program  has  based  its  limitations  and 
standards  on  the  best  performance  of 
control  technologies  demonstrated 
within  the  industry  or  transferred  from 
other  indu.stries.  This  has  included 
poHutant  reductions  achieved  through: 

(1)  Process  changes. 

(2)  Recycling  or  reuse  at  tha 
production  process  stage. 

(3)  Recycling  or  reuse  following 
treatment. 

(4)  Treatment  only. 

EPA  notes  that  some  refilling 
establishments  currently  apply  the 
principles  of  source  reduction  as 
follows: 

(1)  Avoid  creating  a  contaminated 
.stormwater  stream  by  enclosing 
pesticide  bulk  storage  tanks  and  loading 
pads  under  a  roof. 

(2)  Prevent  the  stormwater  from  being 
contaminated  through  better 
housekeeping,  such  as  prompt  cleanup 
of  spills  and  leaks,  and  increased 
inspection  and  maintenance  to  avoid 
leaks. 

(3)  Recover  product  value  contained 
in  rinsates  through  reuse  when  applying 
pesticides. 

At  the  time  of  the  proposal  of  the  PFP 
effluent  guidelines,  EPA  will  request 
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comment  on  a  number  of  issues  related 
to  refilling  establishments,  including  the 
technical  practicality  and  feasibility  of 
the  practices  listed  above  and  their 
economic  achievability  at  refilling 
establishments.  EPA  will  also  solicit 
information  on  whether  other  source 
reduction  practices  should  be 
considered. 

F.  Schedule 

EPA's  proposed  effluent  guidelines 
regulation  for  the  pesticide  formulators 
and  packagers  industry  (40  CFR  part 
455).  which  would  include  the  effluent 
guidelines  regulation  for  refilling 
establishments,  is  scheduled  to  be 
issued  in  January  1994.  Promulgation  of 
the  effluent  guidelines  regulation  is 
scheduled  for  August  1995. 

IX.  Relationship  to  Other  Programs 

Certain  laws  administered  by  EPA 
and  other  agencies  may  afTect  the  design 
of  pesticide  containers  or  procedures 
and  standards  for  removal  of  residue 
from  pesticide  containers.  This  section 
identifies  the  laws  that  EPA  considers  to 
have  the  most  significant  impact  on 
pesticide  containers.  The  description  of 
tliese  laws  is  for  informational  purposes 
only;  no  changes  are  being  proposed  in 
the  laws  described  below.  Nothing  in 
this  proposal,  if  ultimately 
implemented,  is  intended  to  alter 
obligations  under  other  statutes. 
However,  EPA  solicits  comment  on  any 
changes  that  should  be  made  to  this 
proposal  to  aid  in  coordinating  with 
these  or  other  applicable  laws  and 
regulations. 

A.  Resource  Conservation  and  Recovery 
Act  (RCRA) 

Requirements  under  RCRA  may  affect 
the  handling  of  pesticide  containers 
under  certain  circumstances.  RCRA 
Subtitles  C  and  I  are  described  briefly 
below. 

FIFRA  sections  19(f)(3)  and  19(h) 
specify  that  FIFRA  section  19  does  not 
affect  the  requirements  or  authorities  of 
RCRA.  Accordingly,  this  proposal  does 
not  alter  any  existing  RCRA 
requirements,  and  any  applicable  RCRA 
provisions  will  apply  in  addition  to  the 
provisions  of  any  final  rule  issued  under 
FIFRA  section  19.  In  addition,  FIFRA 
section  19(f)(l)(B)(iv)  specifies  that  the 
residue  removal  regulations  may  be 
coordinated  with  requirements  for 
container  rinsing  under  RCRA.  As 
outlined  below,  this  proposal  would 
provide  for  coordination  in  this  area. 

1.  Hazardous  waste  requirements. 
Subtitle  C  of  RCRA  creates  a  cradle-to- 
grave  system  for  managing  hazardous 
wastes.  RCRA  Subtitle  C  regulations 
include  requirements  for  generators. 


transporters,  and  others  who  handle 
hazardous  wastes.  The  regulations  cover 
any  "solid  waste"  (defined  at  42  U.S.C. 
1004  and  40  CFR  261.2)  that  is  listed  as 
a  hazardous  waste  or  exhibits  a 
characteristic  of  hazardous  waste,  as  set 
out  in  part  261.  Pesticides  and  pesticide 
containers  that  are  discarded  or 
intended  to  be  discarded  may  qualify  as 
hazardous  wastes  if  they  are  listed 
under  §  261.33  (discarded  commercial 
chemical  products,  off-specification 
products  or  manufacturing 
intermediates,  container  residues,  and 
spill  residues),  or  if  they  exhibit  a 
characteristic  of  hazardous  waste  as 
described  in  part  261  subpart  C,  and  are 
not  otherwise  exempt  from  regulation. 

A  hazardous  waste  remaining  in  a 
container  is  not  subject  to  Subtitle  C 
regulation  if,  among  other  things,  the 
container  is  "empty"  as  defined  in 
§  261.7.  A  container  is  "empty"  if  the 
wastes  are  removed  pursuant  to 
§  261.7(b)(1)  or  (b)(2),  or,  in  the  case  of 
an  acute  hazardous  waste,  the  container 
has  been  triple  rinsed  or  otherwise 
cleaned  pursuant  to  §  261.7(b)(3).  It  is 
EPA's  intent  that  triple  rinsing  as 
provided  in  this  proposal  would  meet 
the  requirements  of  §  261.7(b)(3),  thus 
meeting  the  directive  in  FIFRA  section 
19(f)(l)(B)(iv). 

2.  Underground  storage  tanks.  RCRA 
Subtitle  I  provides  for  the  development 
and  implementation  of  a  comprehensive 
regulatory  program  for  "underground 
storage  tanks"  (USTs),  defined  at  42 
U.S.C  6991  and  40  CFR  280.12  as  tanks 
that  are  used  to  contain  an 
accumulation  of  "regulated  substances" 
and  whose  volume  (including 
underground  pipes  connected  thereto)  is 
10  percent  or  more  below  ground. 
Regulated  substances  include  petroleum 
or  substances  defined  as  hazardous 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act  of  1980 
(CERCLA)  (except  hazardous  wastes 
regulated  under  RCRA  Subtitle  C). 
CERCLA  hazardous  substances, 
enumerated  at  40  CFR  part  302,  include 
a  number  of  pesticides.  UST 
requirements  at  40  CFR  part  280  include 
standards  for  new  tanks  as  well  as 
requirements  for  leak  detection,  closure, 
corrective  action,  and  financial 
responsibility. 

EPA  is  not  aware  of  the  extent  of 
industry  use  of  USTs  to  store 
agricultural  pesticides,  and  therefore 
has  not  made  specific  provision  in 
subpart  H  of  this  proposal  for  containers 
that  may  be  subject  to  UST 
requirements.  EPA  specifically  solicits 
comment  on  the  use  of  underground 
tanks  to  store  agricultural  pesticides  and 
on  the  preferred  means  of  coordinating 


UST  and  FIFRA  requirements  (e.g..  by 
exempting  coatAiners  regulated  under 
the  UST  program  from  the  FIFRA 
requirements  for  bulk  containers). 

B.  Spill  Prevention,  Control,  and 
Countermeasures  (SPCCI 

Under  section  311(j)(l)(C)  of  the  Clean 
Water  Act  (CWA),  EPA  has  promulgated 
regulations  at  40  CFR  part  112  (known 
as  the  SPCC  regulations)  for  the 
prevention  of  oil  spills  into  navigable 
waters  and  adjoining  shorelines.  The 
regulations  apply  to  facilities  that, 
because  of  their  location,  could 
reasonably  be  expected  to  discharge  oil 
into  navigable  waters  or  adjoining 
shorelines.  Part  112  includes  spill 
prevention  procedures,  methods,  and 
equipment  requirements  for  non- 
transportation  related  facilities  with 
total  aboveground  oil  storage  capacity 
greater  than  1.320  gallons  (or  greater 
than  660  gallons  aboveground  in  a 
single  tank)  or  buried  underground  oil 
storage  capacity  greater  than  42.000 
gallons.  On  October  22, 1991  (Ref.  88), 
EPA  proposed  revisions  to  these 
regulations  clarifying  the  mandatory 
nature  of  the  rule  requirements 
governing  SPCC  plans. 

Because  the  definition  of  "oil"  under 
CWA  section  31 1  is  very  broad 
(including  oil  "of  any  kind  and  in  any 
form"),  it  could  potentially  include 
pesticides  that  contain  oil  or  are  oil- 
based.  EPA  expects  that  comparatively 
few  of  the  facilities  covered  by  today's 
proposal  would  be  subject  to  SPCC 
requirements.  For  those  few.  however, 
both  today's  proposed  rule  and  the 
SPCC  requirements  would  apply. 

C.  Occupational  Safety  and  Health 
Administration  (OSHA)  Requirements 

The  Occupational  Safety  and  Health 
Act  (U.S.C.  2601  et  seq.)  addresses 
occupational  safety  and  health  hazards 
by  establishing  requirements  for 
employers  and  employees  and 
authorizing  OSHA  to  establish 
mandatory  occupational  safety  and 
health  standards. 

Tanks  and  containers  that  are  used  to 
store  flammable  and  combustible 
liquids  in  occupational  settings  are 
subject  to  OSHA  requirements  imder  29 
CFR  1910.106.  For  storage  tanks. 
§  1910.106(b)  contains  design  and 
construction  requirements,  including 
standards  for  materials,  spacing, 
venting,  drainage  and  diking,  fire  and 
flood  resistance,  and  testing  for  strength 
and  tightness.  Section  1910.106(c) 
contains  specifications  for  piping, 
valves,  and  fittings.  Sedion  1910.106(d) 
sets  out  design  and  construction 
requirements  for  containers  and 
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portable  tanks,  and  also  contains 
specifications  for  storage  areas. 

D.  Department  of  Transportation  (DOT) 
Hazardous  Materials  Regulations 

The  Hazardous  Materials 
Transportation  Act  of  1974,  (49  U.S.C. 
1801  et  seq)  authorizes  DOT  to 
designate  as  hazardous  materials  those 
materials  that  may  pose  unreasonable 
risk  to  health  and  safety  or  property, 
and  regulate  the  handling  and 
transportation  of  such  materials. 

DOT  regulates  the  transportation  of 
hazardous  materials  at  49  CFR  parts  171 
through  180  (Hazardous  Materials 
Regulations)  by  prescribing  rules  for, 
among  other  things,  the  manufacture, 
marking,  and  testing  of  the  packaging  or 
container  for  the  hazardous  material.  A 
hazardous  material  is  defined  at  49  CFR 
171.8  as  a  substance  that  has  been 
determined  by  the  Secretary  of 
Transportation  to  be  capable  of  posing 
an  unreasonable  risk  to  health,  safety, 
and  property  when  transported  in 
commerce.  DOT  lists  specific  hazardous 
materials  at  49  CFR  172.101  and 
172.102,  and  also  deBnes  several 
categories  of  hazardous  materials  in  49 
CFR  part  173. 

Some  pesticides  classify  as  hazardous 
materials.  For  such  pesticides,  the 
containers  would  have  to  comply  with 
DOT'S  requirements  (if  the  pesticide  is 
being  transported  in  commerce)  as  well 
as  the  container  design  rules  being 
proposed  today.  There  would  be  some 
overlap  between  DOT's  hazardous 
materials  regulations  and  EPA's 
container  design  regulations.  More 
specifically,  DOT's  testing  requirements 
for  non-bulk  packaging  at  49  CFR  part 
178  include  drop-test  requirements 
similar  to  EPA's  proposed  drop-test 
regulations  for  refillable  minibulk 
containers.  EPA  does  not  intend  to 
subject  pesticide  containers  to  two  sets 
of  drop  test  requirements.  If  a  registrant 
is  required  to  package  its  pesticide  in 
containers  that  meet  these  DOT  testing 
requirements,  then  such  containers  will 
be  considered  to  satisfy  EPA's  proposed 
drop  test  requirement.  Additionally, 
EPA  believes  that  containers 
manufactured  to  DOT  speciHcations 
would  meet  EPA  container  integrity 
requirements.  Thus,  if  a  pesticide  is 
required  to  be  transported  in  a 
particular  DOT  specification  container, 
then  that  container  would  be  likely  to 
meet  EPA's  proposed  container  integrity 
requirements  for  nonrefillables  at 
§  165.102(b),  for  minibulk  containers  at 
§  165.124(c),  or  for  bulk  containers  at 
§  165.124(f)(1),  whichever  applies. 


X.  Statutory  Review  Requirements 

As  required  by  FIFRA  25(a),  this 
proposal  was  submitted  to  the  U.S. 
Department  of  Agriculture  (USDA)  for 
review  and  comment.  USDA  elected  not 
to  comment  officially  on  this  proposal. 

This  proposal  was  submitted  to  the 
Committee  on  Agriculture  of  the  U.S. 
House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  U.S.  Senate.  EPA  did 
not  receive  comments  on  this  proposal. 

The  FIFRA  Scientific  Advisory  Panel 
(SAP)  waived  its  review  of  this 
proposal. 

XI.  Public  Docket 

EPA  has  established  a  public  docket 
(OPP-190001)  containing  the  material 
used  to  develop  this  proposed  rule,  as 
well  as  all  of  the  material  referenced  in 
the  References  section  below.  The 
public  docket  is  open  from  8  a.m.  to  4 
p.m.  Monday  through  Friday,  and  is 
located  in  Rm  1132,  Cyrstal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  Virginia. 
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XIIL  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  rule  is 
"major"  by  performing  a  Regulatory 
Impact  Analysis  (RIA).  EPA  has 
determined  that  this  is  not  a  major  rule 
because  it  is  not  likely  to  have:  (1)  An 
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annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions,  or  (3)  signiHcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  exprort  markets.  Two  RIAs 
—  one  for  the  container  and  labeling 
requirements  and  one  for  the 
containment  requirements  —  have  been 
develop)ed  and  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  (Refs.  67  and  68).  These 
documents  are  available  for  public 
inspection  at  the  address  given  at  the 
beginning  of  this  Federal  Register 
notice.  In  addition,  this  proposed  rule 
was  submitted  to  OMB  for  review  as 
required  by  E.0. 12291.  Unless 
otherwise  speciHed,  the  discussion 
below  represents  a  summary  of  the  two 
RIAs  together. 

In  developing  the  proposed 
regulations,  EPA  analyzed  three 
regulatory  options  in  each  of  the  RIAs. 
Regulatory  Option  2  represents  EPA's 
proposed  rule,  Regulatory  Option  1 
represents  a  less  stringent  option  and 
Regulatory  Option  3  represents  a  more 
stringent  option. 

The  proposed  rule  would  primarily 
affect  registrants  (formulators)  who 
package  formulated  pesticide  products 
(formulating  industry).  reFillers/refiiling 
establishments  (generally  agrichemical 
dealers)  who  refill  refillable  containers 
(refilling  industry),  independent  (for- 
hire)  aerial  and  ground  applicators  who 
apply  agricultural  pesticides  for 
compensation,  and  household  and 
certain  institutional  end  users  who  will 
be  affected  by  a  triple  rinse  requirement 
for  the  first  time.  Representative 
facilities  were  developed  for  each  of  the 
groups  (except end  users)  according  to 
size  and,  for  formulators,  the  pesticide 
market  segment  served. 

The  costs  of  compliance  were 
estimated  on  an  individual  facility  and 
a  total  industry  basis,  resulting  in 
uneven  cost  streams  representing 
capital,  initial,  intermittent,  compliance 
period  and  operational  and  maintenance 
(annual)  costs  of  compliance.  Such 
compliance  streams  were  converted  to 
an  equivalent,  constant-level  cost  per 
year  (an  annualized  cost)  using  an 
annual  revenue  requirement  (ARR) 
methodology.  The  annualized  cost  or 
ARR  for  each  representative  facility  was 
then  compared  to  that  facility's  sales 
and  profits  before  tax  to  estimate  the 
impacts  of  compliance.  Any  facility 
with  an  ARR  to  sales  ratio  greater  than 


1.0  percent  and  an  ARR  to  profits  before 
tax  ratio  of  greater  than  20  percent 
would  be  considered  significantly 
affected. 

The  total  combined  estimated  costs  of 
compliance  for  the  proposed  rule  would 
be  $27.2  million  to  $37.7  million  under 
Regulatory  Option  1;  $38.7  million  to 
$49.9  million  under  Regulatory  Option 
2  (EPA's  proposed  option);  and  $102.6 
million  to  $113.8  million  under 
Regulaton-  Option  3. 

Under  Regulatory  Option  2  (the 
proposed  rule),  the  total  costs  to  each  of 
the  industry  sectors  would  be  $19.9 
million  to  $27.2  milhon  for  the 
formulating  industry,  $11.2  million  for 
the  refilling  industry,  $1.6  million  for 
the  independent  (for-hire)  applicator 
industry,  and  $6.0  million  to  $9.9 
million  for  end  users.  The  formulating 
industry  would  be  most  affected, 
bearing  at  least  50  percent  of  the  total 
costs  of  these  proposed  regulations. 

The  container  RIA  analyzes  each  of 
the  regulatory  options  in  two  scenarios, 
based  on  the  number  of  container/ 
formulation  combinations  that  are 
assumed  would  be  tested  for  the 
nonrefillable  container  residue  removal 
standard.  Scenario  1  assumes  50  percent 
of  all  rigid  container/dilutable 
formulation  combinations  would  be 
tested  for  residue  removal,  and  Scenario 
2  assumes  100  percent  of  all  such 
combinations  would  be  tested. 

In  general,  formulating  facilities 
would  not  be  significantly  affected 
under  Scenario  1  of  Regulatory  Option 
2.  However,  under  Scenario  2  of 
Regulatory  Option  2.  the  following 
representative  formulating  facilities 
would  be  affected  significantly:  small 
formulating  facilities  in  all  of  the 
pesticide  sectors,  one  of  the  model  large 
agricultural  facilities,  and  medium 
representative  industrial  facilities. 

Refilling  facilities  would  not  incur 
significant  impacts  as  a  resuU  of  either 
the  container  standards  or  the 
containment  standards.  Some 
independent  (for-hire)  aerial  and  ground 
applicators  (less  than  20  small  and  less 
than  80  medium  aerial  applicators) 
would  be  significantly  affected  by  the 
proposed  rule.  The  number  of  small 
applicators  projected  to  be  significantly 
affected  as  a  result  of  the  costs  of 
compliance  does  not  represent  a 
substantial  number  of  small  aerial 
applicators. 

EPA  believes  that  rinsates  and  runoff 
from  pads  will  not  be  required  to  be 
treated  as  hazardous  wastes.  According 
to  an  Office  of  Water  survey,  98  percent 
of  facilities  surveyed  are  able  to  recycle 
rinsates  as  reusable  pesticide.  The 
remainder  of  facilities  will  be  accounted 
for  under  water  effluent  guidelines. 


Thus  EPA  estimates  that  the  additional 
costs  imposed  by  the  proposed 
containment  rule  for  disposal  of  runoff 
and  rinsates  are  zero. 

The  combined  direct  benefits  of  the 
rule  have  been  estimated  in  a  range  of 
$11.1  million  to  $16.0  million,  with  the 
midpoint  at  $13.6  million,  as  well  as 
1,650  to  2,250  acute  illness  incidents 
avoided  annually.  The  proposed 
container  design/residue  removal 
regulations  are  expected  to  generate 
direct  health  and  environmental 
benefits  due  to  fewer  incidents  of 
container  failure,  better  "usability"  of 
containers,  and  less  human  and 
environmental  exposure  to 
insufficiently  rinsed  containers.  These 
benefits  are  exp)ected  to  range  from  $4.1 
to  $5.0  million  and  1,650  to  2,250  acute 
illness  incidents  avoided  annually.  The 
proposed  containment  regulations  are 
expected  to  generate  direct 
environmental  and  health  benefits  due 
to  fewer  uncontrolled  releases  of 
pesticides  into  the  environment.  These 
benefits  are  evaluated  in  terms  of 
avoided  costs  for  remediating 
contaminated  sites  and  are  estimated  to 
range  from  $7.0  to  $11.0  milHon 
annually. 

In  addition,  indirect  benefits  are 
estimated  based  on  the  expected  shift 
from  nonrefillable  to  refillable 
containers.  All  of  these  indirect  benefits 
($106.1  million)  are  attributable  to  the 
shift  from  nonrefiUables  to  refillables.  It 
is  possible  that  all  of  this  shift  could 
occur  without  this  regulation  over  time. 
Therefore,  it  is  assumed  that  25  to  75 
percent  of  this  shift  is  due  to  this  rule. 
In  this  case,  total  indirect  benefits 
would  be  estimated  at  $26.5  to  $79.6 
million  annually.  EPA  solicits 
comments  on  the  extent  to  which  the 
indirect  benefits  as  characterized  in  the 
Container  Design/Residue  Removal  RIA 
properly  reflect  the  percentage  of 
indirect  benefits  that  would  be 
attributable  to  the  rule. 

B.  Regulatory  Flexibility  Act 

This  rule  was  reviewed  under  the 
provisions  of  section  3(a)  of  the 
Regulatory  Flexibility  Act  (RFA)  [5 
U.S.C.  605(b)].  The  results  of  that  review 
have  been  incorporated  into  the 
regulatory  impact  analyses. 

The  RFA  requires  that  regulatory 
agencies  consider  the  potential  impacts 
of  regulations  on  small  businesses.  A 
significant  adverse  impact  exists  if  ore 
of  the  following  criteria  is  met:  (1) 
Annual  compliance  costs  increase  total 
costs  of  production  for  small  entities,  for 
the  pertinent  process  or  product  being 
regulated,  by  more  than  five  percent,  (2) 
compliance  costs  as  a  percent  of  sales 
for  small  entities  are  at  least  ten  percent 
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higher  than  compliance  costs  as  a 
percent  of  sales  for  large  entities,  (3) 
capital  costs  of  compliance  represent  a 
significant  portion  of  capital  available  to 
small  entities,  considering  internal  cash 
flow  plus  external  financial  capabilities, 
and  (4)  the  requirements  of  the 
regulation  are  likely  to  result  in  closure 
of  small  entities. 

In  developing  these  regulations,  EPA 
has  considered  impacts  on  small 
businesses  by  analyzing  different 
stringency  levels  of  regulations 
(Regulatory  Options  1,  2,  and  3). 
Further,  as  indicated  in  Unit  Xni.A  of 
this  preamble,  sensitivity  analysis  was 
evaluated  on  the  residue  removal  testing 
issue  through  the  inclusion  of  scenarios 
1  and  2  under  each  r^ulatory  option  in 
the  container  RIA.  Scenario  1  assumes 
30  percent  of  all  rigid  container/ 
dilutable  formulation  combinations 
would  be  tested  for  residue  removal, 
and  Scenario  2  assumes  100  percent  of 
all  such  combinations  would  be  tested. 

The  analysis  indicates  small  facilities 
would  not  be  significantly  impacted 
under  Regulatory  Option  1  and  Scenario 
1  of  Regulatory  Option  2.  Scenario  1 
reflects  EPA's  anticipation  that  many 
container/ formulation  combinations 
will  not  require  residue  removal  testing. 
This  is  because  registrants  (formulators) 
would  acquire  data  that  is  acceptable  to 
EPA  from  other  registrants  and  sources. 
If  formulators  can  demonstrate  that  a 
product  shares  the  same  formulation 
characteristics  as  one  that  has  met  the 
residue  removal  standard  and  is 
packaged  in  the  same  container  that  has 
been  documented  as  meeting  the 
standard  with  that  type  of  formulation, 
the  burden  on  small  formulators  is 
smaller.  While  it  is  not  known  ju.st  what 
percentage  of  container/formulation 
combinations  would  ultimately  be 
tested,  analysis  clearly  indicates  that  if 
all  rigid/dilutable  combinations  were 
tested,  small  formulating  facilities  in  all 
of  the  pesticide  sectors  would  likely 
experience  significant  impacts  under 
two  regulatory  options. 

Neither  the  container  RIA  nor  the 
containment  RIA  indicate  that  the 
representative  refillers/refilling 
establishments  would  be  adversely 
affected  by  compliance  with  the 
proposed  regulations. 

Some  small  for-hire  applicators, 
primarily  aerial  application  busines,ses, 
(1)  may  experience  increases  in  total 
costs  of  production  that  are  greater  than 
five  percent,  (2)  may  have  compliance 
costs  at  least  ten  percent  higher  than 
those  for  large  entities,  and  (3)  may  face 
closure  as  a  result  of  the  proposed  rule. 
However,  the  number  of  small  aerial 
applicators  adversely  impacted  cannot 
be  considered  "substantial,"  and  such 


entities  could  avoid  the  costs  of 
compliance  with  the  containment 
portion  of  the  proposed  rule  by  working 
from  smaller,  nonbulk  containers. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  Two 
Information  Collection  Requests  (ICRs) 
—  one  for  the  container  and  labeling 
requirements  and  one  for  the 
containment  requirem.ents  —  have  been 
prepared  by  EPA  (Refs.  72  and  73)  and 
copies  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(2136),  EPA.  401  M  St.,  SW.. 
Washington,  DC  20460  or  by  calling 
(202)  260-2740. 

According  to  the  container  ICR,  the 
total  annual  burden  to  respondents  and 
EPA  is  estimated  to  be  573,425  hours.  In 
addition,  total  annual  costs  to 
respondents  and  EPA  are  estimated  to 
be  516,869,059.  Public  respondent 
burden  for  this  collection  of  information 
(for  the  container  standards)  is 
estimated  to  average  93.90  hours  per 
response,  including  the  time  for: 
reviewing  instructions;  planning  and 
coordinating  compliance  activities: 
creating  new  and  gathering  existing 
data:  compiling  and  reviewing  data; 
completing  paperwork  and  submitting 
the  required  data  to  EPA;  and 
maintaining  data  in  company  files. 

According  to  the  containment  ICR,  the 
total  annual  burden  to  industry  and  EPA 
is  estimated  to  be  15,519  hours.  Total 
annual  costs  to  respondents  and  EPA 
are  estimated  to  be  $473,263.  Public 
respondent  burden  for  this  collection  of 
information  (for  the  containment 
standards)  is  estimated  to  average  2.72 
hours  per  response,  including  the  time 
for:  reviewing  instructions;  planning 
and  coordinating  compliance  activities; 
creating  new  and  gathering  existing 
data;  compiling  and  reviewing  data; 
completing  paperwork;  and  maintaining 
data  in  company  files. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  Chief,  Information  Policy 
Branch,  2136.  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC.  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC.  20503,  Attn: 
Desk  Officer  for  EPA.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
contained  in  this  proposal. 


List  of  Subjects 

40  CFR  Part  156 

Environmental  protection,  Labeling, 
Pesticides  and  pests. 

40  CFR  Part  165 

Environmental  protection.  Packaging 
and  containers.  Pesticides  and  pests. 
Waste  treatment  and  disposal. 

Dated:  February  2, 1994. 

Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I,  subchapter  E,  be  amended  as 

follows: 

PARTI  56— [AMENDED] 

1.  In  part  156: 

a.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  7  US  C.  136-136y. 

b.  In  §  156.10  by  adding  paragraph 
(d)(7),  and  by  revising  paragraphs  (f) 
and  (i)(2)(ix)  to  read  as  follows: 

§156.10    Lat>eling  requirements. 

***** 

(d)  •  •  • 

(7)  For  pesticide  packaged  in  a 
refillable  container,  an  appropriately 
sized  area  on  the  label  shall  be  left  blank 
to  allow  the  net  weight  or  measure  of 
content  to  be  marked  in  by  the  refilling 
establishment  prior  to  distribution  or 
sale  of  the  pesticide. 
•        •        •        *        • 

(f)  Producing  estahlisbments 
registration  number.  The  producing 
establishment  registration  number 
preceded  by  the  phrase  "EPA  Est.",  of 
the  final  establishment  at  which  the 
product  was  produced  may  appear  in 
any  suitable  location  on  the  label  or 
immediate  container.  It  must  app)ear  on 
the  MT^pper  or  outside  container  of  the 
package  if  the  EPA  establishment 
registration  number  on  the  immediate 
container  cannot  be  clearly  read  through 
such  wrapper  or  container.  For  pesticide 
packaged  in  a  refillable  container,  an 
appropriately  sized  area  on  the  label 
shall  be  left  blank  after  the  phrase  "EPA 
Est."  to  allow  the  EPA  establishment 
registration  number  to  be  marked  in  by 
the  refilling  establishment  prior  to 
distribution  or  sale  of  the  pesticide. 
***** 

(i)*  •  • 

(2)  *  *  * 

(ix)  Specific  directions  concerning  the 
storage,  residue  removal  and  disposal  of 
the  pesticide  and  its  container,  in 
accordance  with  §  §  156.140  and 
156.144  and  part  165  of  this  chapter  and 
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other  Agency  instructions.  These 
instructions  shall  be  grouped  and 
appear  under  the  heading,  "Storage  and 
CHsposal." 

***** 

c  By  adding  subpart  H  entitled 
"Container  Labeling."  consisting  of 
§  §  156.140  and  156.144,  to  read  as 
follows: 

Subpart  H  -  Container  Labeling 

Sec. 

156.140    Identification  of  container  types. 

156.144    Residue  removal  instructions. 

Subpart  H —  Container  Labeling 

§156.140    Identification  of  container  types. 

The  following  statement(s)  shall  be 
placed  on  the  label  or  container.  The 
information  may  be  located  on  any  part 
of  the  container  except  the  closure.  If 
the  statements  are  placed  on  the 
container,  they  shall  be  permanently 
marked  on  the  container. 

(a)  Nonrefillable  container  —  (1) 
Statement  identifying  a  nonrefillable 
container.  The  following  statement  is 
required: 

Nonrefillable  container.  Do  not  reuse  or 
refill  this  container.  Offer  for  recycling  if 
possible. 

(2)  Batch  code.  A  lot  number,  or  other 
code  used  by  the  registrant  or  producer 
to  identify  the  batch  of  the  pesticide 
product  which  is  distributed  and  sold. 

(b)  Refil labia  container.  The  followjng 
statement  is  required: 

Refill  this  container  only  with  pesticide. 
Do  not  reuse  this  container  for  any  other 
purpose. 

§  156.144    Residue  removal  Instructions. 

(a)  General.  Except  as  provided  by 
paragraph  (b)  of  this  section,  each 
pesticide  product  must  bear  on  the  label 
instructions  pertaining  to  the  removal  of 
pesticide  residues  from  the  container 
prior  to  container  disposal  that  are 
specified  in  this  section.  The  residue 
removal  statements  and  instructions  are 
required  for  both  nonrefillable  and 
refiUable  containers. 

(b)  Modification.  EPA  may.  on  its  own 
initiative  or  based  on  data  submitted  by 
any  person,  modify  or  waive  the 
requirements  of  this  section,  or  permit 
or  require  alternative  labeling 
statements. 

(c)  Placement  and  subheading  of 
residue  removal  statements  —  (1) 
Placement.  All  residue  removal 
statements  and  instructions  shall  be 
placed  under  the  'Directions  for  Use' 
portion  of  the  label,  under  the  heading 
"Storage  and  Disposal." 

(2)  Subheading.  All  residue  removal 
statements  and  instructions  shall  be 


grouped  together  under  the  subheading 
'Container  Cleaning'. 

(d)  Residue  removal  statements  for 
nonrefillable  containers.  The  label  of 
each  pesticide  packaged  in  a 
nonrefillable  container  shall  bear  the 
following  residue  removal  statements 
and  instructions  as  appropriate. 

(1)  Rigid  container  containing  a  liquid 
or  dry  dilutable  pesticide.  The  statement 
in  paragraph  (d){l)(i)  of  this  section  and 
the  instructions  of  either  paragraph 
(d)(l)(ii)  or  (d)(l)(iii)  of  this  section,  as 
appropriate,  shall  appear  on  the  label  of 
liquid  or  dry  dilutable  pesticides 
packaged  in  rigid  containers. 

(i)  Timing  of  the  residue  removal 
procedure.  (A)  The  following  statement 
must  immediately  precede  the 
instructions  required  in  paragraph 
(d)(l)(ii)  or  (d)(l)(iii)  of  this  section: 

Clean  container  immediately  after 
emptying. 

(B)  When  both  triple  and  pressure 
rinse  procedures  will  be  allowed,  the 
statement  of  paragraph  (d)(l)(i)(A)  of 
this  section  may  be  substituted  with  the 
following  statement: 

Triple  rinse  or  pressure  rinse  container 
immediately  after  emptying. 

(C)  When  only  a  triple  rinse  container 
cleaning  procedure  will  be  required,  the 
statement  of  paragraph  (d)(l)(i)(A)  of 
this  section  may  be  substituted  with  the 
following  statement: 

Triple  rinse  container  immediately  after 
emptying. 

(D)  When  only  a  pressure  rinse 
container  cleaning  procedure  will  be 
required,  the  statement  of  paragraph 
(d)(l)(i)(A)  of  this  section  may  be 
substituted  with  the  following 
statement: 

Pressure  rinse  container  immediately  after 
emptying. 

(ii)  Residue  removal  instructions  for 
dilutable  liquid  pesticides.  One  of  the 
following  instructions  shall  appear  on 
the  label  of  dilutable  liquid  pesticide 
products,  but  both  instructions  may  be 
used. 

(A)  Triple  rinse.  For  triple  rinse,  use 
the  following  label  instruction: 

Triple  Rinse  as  follows:  Empty  the 
remaining  contents  of  this  container  into 
application  equipment,  and  drain  for  30 
seconds  after  the  flow  begins  to  drip.  Fill  the 
container  1/4  full  with  water  and  recap. 
Agitate  for  30  seconds.  Pour  rinsate  into 
application  equipment  or  store  rinsate  for 
later  use  or  disposal.  Drain  for  30  seconds 
after  the  flow  biegins  to  drip.  Repeat  this 
procedure  two  more  times. 


(B)  Pressure  rinse.  For  pressure  rinse, 
use  the  following  label  instruction: 

Pressure  rinse  as  follows:  Empty  the 
remaining  contents  of  this  container  into 
application  equipment,  and  continue  to  drain 
for  30  seconds  after  the  flow  begins  to  drip. 
Hold  container  over  application  equipment 
or  collect  rinsate  for  later  use  or  disposal. 
Insert  pressure  rinsing  nozzle,  and  rinse  at  40 
PSI  for  30  seconds.  Drain  for  30  seconds  after 
the  flow  begins  to  drip. 

(iii)  Residue  removal  instructions  for 
dilutable  dry  pesticides.  One  of  the 
following  instructions  shall  appear  on 
the  label  of  dilutable  dry  pesticide 
products,  but  both  instructions  may  be 
used. 

(A)  Triple  rinse.  For  triple  rinse,  use 
the  following  label  instruction: 

Triple  Rinse  as  follows:  Empty  the 
remaining  contents  of  this  container  into 
application  equipment  Fill  the  container  1/ 
4  full  with  water  and  recap.  Agitate  for  30 
seconds.  Pour  rinsate  into  application 
equipment  or  store  rinsate  for  later  use  or 
disposal.  Drain  for  30  seconds  after  the  flow 
begins  to  drip.  Repeat  this  procedure  two 
more  times. 

(B)  Pressure  rinse.  For  pressure  rinse, 
use  the  following  label  instruction: 

Pressure  rinse  as  follows:  Empty  the 
remaining  contents  of  this  container  into 
application  equipment.  Hold  container  over 
application  equipment  or  collect  rinsate  for 
later  use  or  disp>osal.  Insert  pressure  rinsing 
nozzle,  and  rinse  at  40  PSI  for  30  seconds. 
Drain  for  30  seconds  after  the  flow  t>egins  to 
drip. 

(iv)  Non-water  diluent.  (A)  n 
registrant  who  wishes  to  require  users  to 
clean  a  container  with  a  diluent  other 
than  water  (e.g.,  solvents)  must  submit 
to  the  Agency  a  written  request  to 
modify  the  residue  removal  instructions 
of  paragraph  (d)(l)(ii)  or  (iii)  of  this 
section,  as  applicable.  The  registrant 
may  not  distribute  or  sell  the  pesticide 
until  the  Agency  approves  the  request  in 
writing. 

(B)  The  registrant  must  indicate  why 
a  non-water  diluent  is  necessary  for 
efficient  residue  removal,  and  must 
propose  residue  removal  instructions 
that  are  appropriate  for  the  » 

characteristics  and  formulation  ofthe 
pesticide  product  and  non-water 
diluent.  The  proposed  residue  removal 
instructions  must  identify  the  diluent.  If 
the  Directions  for  Use  permit  the 
application  of  a  mixture  ofthe  pesticide 
and  the  non-water  diluent,  the 
instructions  may  allow  the  rinsate  to  be 
added  to  the  application  equipment.  If 
the  Directions  for  Use  do  not  identify 
the  nonwater  diluent  as  an  allowable 
addition  to  the  pesticide,  the 
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instructions  must  require  collection  and 
storage  of  the  rinsate  in  a  rinsate 
collection  system. 

(C)  The  Agency  may  approve  the 
request  if  the  Agency  finds  that  the 
proposed  instructions  are  necessary  and 
appropriate. 

(2)  [Reserved] 

(e)  Residue  removal  statements  for 
refillable  containers.  The  label  of 
pesticide  packaged  in  refillable 
containers  shall  bear  the  following 
statements  and  instructions. 

(1)  Timing  of  the  residue  removal 
procedure,  (i)  The  following  statement 
must  immediately  precede  the 
instructjo.'is  required  in  paragraph  (e)(2) 
of  this  section: 

Clean  container  before  disposal. 

(ii)  The  statement  in  paragraph 
(e)(l)(i)  of  this  section  may  be 
substituted  with  the  following  statement 
or  another  phrase  that  more  precisely 
describes  the  cleaning  procedure: 

Pressure  rinse  container  before  disposal. 

(2)  Residue  removal  instructions  prior 
to  container  disposal,  (i)  A  statement 
giving  instructions  on  cleaning  each 
refillable  container  prior  to  disposal  is 
required.  Instructions  shall  be  given  for 
all  pesticide  products,  including  those 
that  do  not  require  dilution  prior  to 
application. 

(ii)  The  statement  on  residue  removal 
instructions  shall  be  appropriate  for  the 
characteristics  and  formulation  of  the 
pesticide  product  and  must  be  adequate 
to  protect  human  health  and  the 
environment. 

(iii)  Subject  to  meeting  the  standard  in 
paragraph  (e)(2)(ii)  of  this  section,  the 
statement  en  residue  removal 
instpjctions  could  include  any  one  of 
the  following: 

(A)  The  refilling  residue  removal 
procedure  developed  by  the  registrant 
for  the  pesticide  product. 

(B)  Standard  industry-  practices  for 
pesticide  refillable  containers. 

(C)  For  pesticides  that  require  dilution 
prior  to  application,  the  following 
statement: 

E.Tpty  the  remaining  contents  from  this 
container.  Fill  the  container  about  10  percent 
full  with  water.  Agitate  vigorously  or 
recirculate  water  with  the  pump  for  2 
minutes.  Pour  or  pump  rinsate  into 
application  equipment  or  rinsate  collection 
system.  Repeat  this  rinsing  procedure  two 
more  times. 

(D)  Any  other  statement  the  registrant 
considers  appropriate. 

(f)  Compliance  date.  As  of  1 2  years 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register)  the  labels 


of  all  pesticide  products  distributed  or 
sold  by  the  registrant  in  nonrefi liable 
and  refillable  containers  shall  be  in 
compliance  with  the  requirements  of 
this  part. 

PART  165—  [AMENDED] 

2.  In  part  165: 

a.  By  revising  the  authority  citation  to 
read  as  follows: 

Authority:  7  U.S.C  136a.  136f.  136m,  136q 
and  136w. 

§165.11  [Removed] 

b.  By  removing  §  165.11 

§§165.1-165.10  [Redesignated] 

c.  By  redesignating  §  §  165.1  through 
165.10  as  set  forth  in  the  table  below, 
and  by  transferring  all  of  the  newly 
redesignated  sections  to  subpart  A  of 
part  165: 

Redesignation  Table 

Old  New 

165.1  165.3 

1652 „ 165.1 

165.3 165.5 

165.4 165.7 

165.5 165.8 

165.6 : 165.10 

165.7 165.12 

165.8 165.11 

165.9 „ „ 165.14 

165.10 165.16 


SUBPARTS  B-D  [Reserved] 

d.  By  removing  and  reserving  tlie 
designations  for  subparts  B  through  D. 

e.  By  revising  newly  redesignated 
§  165.1  to  read  as  follows: 

§  165.1    Authorization  and  scope. 

(a)  The  regulations  and  recommended 
procedures  in  this  part  address 
management  of  excess  pesticides, 
management  of  pesticide  containers, 
and  acceptance  by  the  Administrator  of 
pesticides  for  safe  disposal.  The 
following  provisions  apply  only  to 
subpart  A  of  this  part: 

(1)  Regulations  for  acceptance  for  safe 
disposal  of  pesticides  canceled  under 
section  6(c)  and  recommended 
procedures  for  disposal  or  storage  of 
pesticides,  pesticide  containers,  and 
pesticide-related  wastes  are  those  which 
the  Administrator  judges  as  ner.Hssary, 
with  an  adequate  margin  of  safety,  to 
protect  public  health  and  the 
environment.  Such  procedures  are 
subject  to  addition  and  revision  as  the 
Administrator  deems  nccessarv. 

(2)  The  recommended  pror«dures  for 
the  disposal  of  pesticides  and  pesticide 


containers  apply  to  all  pesticides, 
pesticide-related  wastes  (and  their 
containers)  including  those  which  are  or 
may  in  the  future  be  registered  for 
general  use  or  restricted  use,  or  covered 
under  an  experimental  use  permit, 
except  those  single  containers  discussed 
in  paragraph  (a)(4)  of  this  section.  These 
disposal  procedures  are  mandator}-  only 
for  the  Agency  in  carrying  out  its 
pesticide  and  container  disposal 
operations. 

(3)  The  recommended  procedures  and 
criteria  for  the  storage  of  pesticides  and 
pesticide  containers  apply  to  all 
pesticides  and  excess  pesticides  and  to 
used  empty  containers  and  containers 
which  contain  pesticides.  These 
procedures  and  criteria  apply  to  all  sites 
and  facilities  where  pesticides  that  are 
classed  as  highly  toxic  or  moderately 
toxic,  and  bear  the  signal  words 
DANGER,  POISON,  or  WARNING,  or 
the  skull  and  crossbones  symbol,  on  the 
label  are  stored.  Pesticides  covered  by 
an  experimental  use  permit  should  also 
be  stored  in  accordance  with  these 
procedures.  These  procedures  are 
mandatory  only  for  the  Agency  in 
carrying  out  its  pesticide  and  container 
storage  operations.  Temporary  storage 
by  the  user  of  the  quantity  of  the 
pesticide  needed  for  a  single  application 
may  be  undertaken  in  isolated  areas  in 
accordance  with  the  procedures  and 
criteria  given  in  §  165.16(a). 

(4)  Recommended  pesticide  and 
pesticide  container  disposal  procedures 
shall  not  apply  to  containers  of 
pesticides  registered  for  use  in  the  heme 
and  garden  if  securely  wrapped  in 
several  layers  of  paper  and  disposed  of 
singly  during  routine  municipal  solid 
waste  disposal,  nor  to  containers  of 
pesticides  used  on  farms  and  ranches 
where  disposal  by  aji  open-field  burial 
of  single  containers  is  undertaken  with 
due  regard  to  the  protection  of  surface 
and  sub-surface  waters. 

(b)  As  a  general  guideline,  the  owner 
of  excess  pesticides  should  first  exhaust 
the  two  following  avenues  before 
undertaking  final  disposal: 

(1)  Use  for  the  purpose  originally 
intended,  at  the  prescribed  dosage  rates, 
providing  these  are  currently  legal 
under  all  Federal.  State,  and  local  laws 
and  regulations. 

(2)  Return  to  the  manufacturer  cr 
distributor  for  potential  re-labeling, 
recovery  of  resources,  or  reprocessing 
into  other  materials.  Transportation 
must  be  in  accordance  with  all  currently 
applicable  U.S.  Department  of 
Transportation  regulations. 
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§  165^  [Amended] 

f.  Newly  designated  §  165.3  is 
amended  by  removing  paragraphs  (a), 
(d).  (e).  (g),  (h).  (i),  (I),  (p).  Is),  (u).  and 

g.  Section  165.3  is  further  amended  by 
removing  the  remaining  paragraph     , 
designations,  arranging  the  remaining 
definitions  in  alphabetical  order, 
revising  the  definitions  for  "Container," 
and  "Triple  rinse,"  and  by  adding 
alphabetically  the  other  terms  and 
deHnitions  set  forth  below  to  read  as 
follows: 

$  165.3    Definitions. 


Act  means  the  Federal  Insecticide, 
Fungicide  and  Rodentidde  Act. 

Aghcuhuml  pesticide  means  any 
pesticide  product  labeled  for  use  in  a 
nursery  or  greenhouse  or  for  use  in  the 
production  of  any  agricultural 
commodity,  including  any  plant,  plant 
part,  animal,  or  animal  product 
produced  by  persons  (including  fanners, 
ranchers,  vineyardists.  plant 
propagators,  Quistmas  tree  growers, 
aquaruhuTBlists,  horticuhurist*. 
orchardists,  foresters,  or  other 
comparable  persons)  primarily  for  sale, 
consumption,  propagation  or  other  use 
by  man  or  animals. 

Appurtennnces  means  equipment  or 
devices  which  are  used  for  the  purpose 
of  transferring  pesticides  from  a  bulk 
container  or  to  any  refiUable  container. 
Including  but  not  Umited  to,  hoses, 
fittings,  phimblng,  valves,  gauges, 
pumps  and  metering  devices. 

Container  means  any  package,  can. 
bottle,  bag,  barrel,  drum.  tank,  or  other 
contalning-device  (excluding  spray 
applicator  tanks)  used  to  endose  a 
pesticide  or  pestidde-related  waste. 
Containers  that  are  used  to  sell  or 
distribute  a  pesticide  product  and  that 
are  also  spray  appUcator  tanks  are 
considered  to  be  containers  for  the 
purposes  of  this  part. 

Containment  pad  means  any  structiwe 
that  is  designed  and  constructed  to 
intercept  and  contain  pesticides, 
rinsates,  and  equipment  wash  water  and 
prevent  them  from  running  off  or 
leaching  from  a  pesticide  dispensing 
area. 

Containment  structure  means  either  a 
secondary  containment  unit  or  a 
containment  pad. 

Design  type  means  the  characteristics 
of  design  arid  construction  of  a 
container  that  render  it  distinguishable 
from  other  containers.  A  container 
design  type  is  defined  by  the  following 
parameters:  structural  design,  size, 
material  of  construction,  wall  thickness. 


manner  of  construction,  and,  for 
refilleble  containers  as  appropriate, 
.   pump  fittings.  A  change  in  any  one  of 
these  parameters  constitutes  a  different 
design  type,  except  that  a  design  type 
may  include  containers  with  various 
surface  treatments  and  containers  that 
differ  only  in  their  lesser  design  height. 

Dry  bulk  container  means  a  refillable 
container  designed  and  constructed  to 
hold  only  dry  jjesticide  formulations 
with  the  capacity  to  hold  undivided 
quantities  of  greater  than  2,000 
kilograms  (4,409  pounds). 

Dry  minibulk  container  means  a 
refiilable  container  designed  and 
constructed  to  hold  only  dry  pesticide 
formulations  with  the  capacity  to  hold 
undivided  quantities  of  less  than  or 
equal  to  2,000  kilograms  (4.409  pounds). 

Dry  pesticide  means  an  v  pesticide 
that  is  in  solid  form  and  that  has  not 
been  combined  with  liquids;  this 
includes  formulations  such  as  dusts, 
wettable  powders,  dry  flowable 
powders,  granules,  and  dry  baits. 

Establishment  means  any  site  where  a 
pestiddal  product,  active  ingredient,  or 
device  is  produced,  regardless  of 
whether  such  site  is  Independently 
owned  or  operated,  and  regardless  of 
whether  such  site  is  domestic  and 
producing  a  pesUcldal  product  for 
export  only,  or  whether  the  site  is 
foreign  and  producing  any  pestiddal 
product  for  import  into  th»  United 
States. 


Liquid  bulk  container  means  a 
refiilable  container  designed  and 
construded  to  hold  Hquid  pesticide 
formulations  with  the  capadty  to  hold 
undivided  quantities  of  greater  than 
3.000  liters  (793  gallons). 

Liquid  minibulk  container  means  a 
refiilable  container  designed  and 
construded  to  hold  liquid  pestidde 
formulations  with  the  capadty  to  hold 
undivided  quantities  of  less  than  or 
equal  to  3,000  liters  (793  gallons). 

Nonrefillable  container  means  a 
container  that  is  not  a  refiilable 
container  and  that  is  designed  and 
construded  for  one  time  containment  of 
8  pestidde. 

One-way  vahe  means  a  valve  that  is 
designed  and  construded  to  allow  the 
withdrawal  of  material  from,  but  not  the 
introduction  of  material  into,  a 
container. 


Operator  means  any  person  in  control 
of.  or  ha\1ng  responsibihty  for.  the  daily 
operation  of  a  facility  at  which  a 
containment  strudure  is  required. 


Owner  means  any  person  who  owns  a 
fadlity  at  which  a  containment 
strudure  is  required. 

Pesticide  dispensing  area  means  an 
area  in  which  pesticide  is  transferred 
out  of  or  into  a  container. 

Pressure  rinse  means  the  flushing  of 
the  container  to  remove  p>estidde 
residue  by  ufing  a  pressure  method. 

Produce  means  to  manufadure. 
prepare,  propagate,  compound,  or 
process  any  jjesticide,  induding  any 
pestidde  produced  pursuant  the  section 
5  of  the  Ad.  and  any  active  ingredient 
or  device,  or  to  package,  repackage, 
label,  relabel,  or  otherwise  change  the 
container  of  any  pesticide  or  device. 

Producer  means  any  person,  as 
defined  by  the  Ad.  who  produces  any 
pestidde.  adive  ingredient,  or  device 
(including  packaging,  repackaging, 
labeling  and  relabeling). 

Pefilhble  container  means  a  container 
that  is  Intended  to  be  filled  with 
pestidde  more  than  once. 

Refiller  means  a  person  who  engages 
in  the  activity  of  repackaging  pestidde 
produd  into  refiilable  containers.  This 
could  indude  a  registrant,  a  person 
operating  under  contrad  to  a  registrant, 
or  a  person  operating  under  written 
authorization  from  a  registrant 

Refilling  establishment  means  an 
establishment  where  the  activity  of 
repackaging  pestidde  produd  Into 
refiilable  containers  occurs. 
•     •     •     •     • 

Repackage  means,  for  the  purposes  of 
this  part,  to  transfer  a  ptestidde 
formulation  from  one  container  to 
another  without  a  change  in  the 
composition  of  the  formulation  or  the 
labeling  content,  for  sale  or  distribution. 

Secondary  containment  unit  means 
any  strudure,  induding  rigid  diking, 
that  is  designed  and  construded  to 
intercept  and  contain  p>estidde  spills 
and  leaks  and  prevent  runou  or  leaching 
from  stationary  bulk  containers. 

Stationary  bulk  container  means  t> 
liquid  bulk  container  or  a  dry  bulk 
container  that  is  fixed  at  a  single  fadlity 
or  establishment  or.  if  not  fixed,  remains 
at  the  facility  or  establishment  for  at 
least  14  consecutive  days,  during  all  of 
which  time  the  container  holds 
pestidde. 

Tamper-evident  device  means  « 
device  which  can  be  visually  inspeded 
to  determine  if  a  container  has  been 
opened. 

Transport  vehicle  means  a  cargo- 
carrjing  vehicle  such  as  an  automobile, 
van.  tractor,  truck,  semitrailer,  tank  car 


6780 


Federal  Register  /  Vol.  26.  No.  29  /  Friday,  February  11.  1994  /  Proposed  Rules 


or  rail  car  used  for  the  transportation  of 
cargo  by  any  mode. 

Triple  rinse  means  the  flushing  of  the 
container  three  times  to  remove 
pesticide  residue  by  using  a  non- 
pressurized  method. 

25-year,  24-hour  rainfall  event  means 
a  rainfall  event  with  a  probable 
recurrence  interval  of  once  in  25  years, 
as  defined  by  the  National  Weather 
Service  in  Technical  Paper  Number  40. 
"Rainfall  Frequency  Atlas  of  the  United 
States",  May,  1961,  and  subsequent 
amendments,  or  equivalent  regional  or 
State  rainfall  probability  information 
developed  therefrom.  Technical  Paf)er 
Number  40  may  be  obtained  from  the 
National  Climatic  Data  Center.  Federal 
Building,  Ashville,  NC  28801-2696; 
telephone  704-259-0682. 

h.  By  adding  and  reserving  subpart  E 
and  adding  new  subparts  F.  G,  and  H  to 
part  165  to  read  as  follows: 

Subpart  F—  Nonreflllable  Container 
StamJards:  Container  Design  and  Residue 
Removal 


Sec. 

165100 

165.102 

165104 

165.106 


Scope  and  applicability. 

Container  design  standards. 

Residue  removal  standards. 

Rigid/dilutable  residue  removal 
methodology. 
165.111    Certification. 
165.114    Recordkeeping  and  inspections. 
165.117    Compliance  dates. 

165.119  Waiver  from  standardized  closures 
requiring  Agency  approval. 

Subpart  Q  —  Raflllabte  Container 
Standante:  Contatnar  Design  and  Residue 
Removai 

165.120  Scope. 
165.122    Applicability. 

165.124  Container  design  standards. 

165.125  Minibulk  container  drop  test 
methodology. 

165.126  Certification. 

165.128  Container  design  recordkeeping 
and  inspection. 

165.129  Transfer  of  registered  pesticide 
products  into  refiUable  containers. 

165.130  Registrant  responsibilities 
concerning  refilling  activities. 

165.132    Registrant  recordkeeping  and 

inspections. 
165.134    Refiller  responsibilities  and 

procedure*. 
165.136    RefiUer  recordkeeping  and 

inspections. 

165.139  Compliance  dates. 

Subpart  H  —  Standards  for  Pesticide 
Containment  Structures 

165.140  Scope  and  purpose. 

165.141  Applicability  to  facilities  and 
persons. 

165.142  Applicability  to  stationary  bulk 
containers  and  pesticide  dispensing 
areas. 


165.144    Existing  and  new  containment 

structures. 
165.146    Containment  structures:  general 

requirements. 
165.148    Specific  requirements  for 

containment  of  stationary  liquid  bulk 

containers. 
165.150    Specific  containment  requirements 

for  stationary  dry  bulk  containers. 

165.152  Specific  containment  requirements 
for  pesticide  dispmnsing  areas. 

165.153  Integrated  systems. 

165.156  Compliance  dates. 

165.157  Recordkeeping  requirements  and 
inspections. 

Subpart  F  —  Nonreflllable  Container 
Standards:  Container  Design  and 
Residue  Removal 

§  165.100    Scope  and  appiicabliity. 

This  subpart  establishes  design  and 
construction  standards  and 
requirements  for  noru-efillable 
containers  used  for  the  sale  or 
distribution  of  pesticide  products.  This 
subpart  applies  to  registrants.  This 
subpart  does  not  apply  to  containers 
that  contain  manufacturing  use 
products,  as  defined  in  §  158.153(h)  of 
this  chapter. 

§  1 65. 1 02    Container  design  standards. 

(a)  General.  (1)  A  registrant  shall  not    , 
sell  or  distribute  a  pesticide  product  in 

a  nonrefillable  container  unless  the 
nonreflllable  container  meets  the 
standards  of  this  section. 

(2)  Information  on  container  failures 
or  other  incidents  involving  pesticide 
containers  that  may  result  in  releases  of 
pesticide  may  be  reportable  under 
section  6(a)(2)  of  the  Act. 

(3)  Compliance  with  part  165 
container  design  requirements  does  not 
exempt  registrants  from  compliance 
with  the  Department  of  Transportation's 
(DOT)  Hazardous  Materials  Regulations 
at  49  CFR  parts  171  through  180,  if 
DOT'S  requirements  are  applicable. 

(b)  Container  integrity.  Each 
nonrefillable  container  design  type  shall 
prevent  leakage  under  conditions  of 
normal  storage,  distribution,  sale,  and 
use,  and  shall  be  compatible  with  the 
pesticide  formulation  it  contains. 

(c)  Permanent  marking.  Each 
nonrefillable  container  shall  be 
permanently  marked  with  the 
information  listed  in  this  paragraph. 
The  information  shall  be  visibly  located 
on  the  outside  part  of  the  container 
except  on  a  closure.  Placement  on  the 
label  or  labeling  is  not  sufficient  unless 
the  label  is  an  integral,  permanent  part 
of  or  permanently  stamped  on  the 
container.  The  information  shall 
include: 

(1)  The  EPA  registration  number  of 
the  pesticide. 


(2)  The  name,  symbol,  or  code  of  the 
material(s)  from  which  the  container  is 
constructed. 

(d)  Container  dispensing  capability. 
Each  nonrefillable  container  design  type 
for  Uquid  pesticide  shall: 

(1)  Allow  the  contents  of  the 
nonrefillable  container  to  pour  in  a 
continuous,  coherent  stream. 

(2)  Eliminate  dripping  so  that  no 
pesticide  is  visible  on  the  outside  of  the 
nonrefillable  container  during  the  use  of 
the  container  or  after  the  closure  (cap) 

is  removed  and  the  container  is 
emptied. 

(3)  Reclose  securely  so  as  not  to  allow 
the  escape  of  any  pesticide  or  rinsate 
during  storage  or  the  triple  rinse  residue 
removal  procedure. 

(e)  Standardized  closures  —  (1) 
Bequirement.  A  liquid  agricultural 
pesticide  that  is  packaged  in  a  rigid 
nonrefillable  container  greater  than  or 
equal  to  3.0  liters  (0.79  gallons)  shall  be 
packaged  in  a  container  having  one  of 
the  following  standardized  closures: 

(i)  Bung,  50.0  millimeters  (2.0  inches), 
external  threading,  11.5  threads  per  25.4 
millimeters  (11.5  threads  per  inch) 
National  Pipe  Threading  (NPT) 
standard. 

(ii)  Bung,  50.0  millimeters  (2.0 
inches),  external  threading,  5  threads 
per  25.4  millimeters  (5  threads  per 
inch). 

(iii)  Screw  cap,  63.0  millimeters  (2.5 
inches),  at  least  one  thread  revolution  at 
6  threads  per  25.4  millimeters  (6  threads 
per  inch). 

(iv)  Screw  cap,  38.0  millimeters  (1.5 
inches),  at  least  one  thread  revolution  at 
6  threads  per  25.4  millimeters  (6  threads 
per  inch).  Cap  to  fit  on  separate  rigid 
spout  or  on  flexible  pull-out  plastic 
spout  designed  to  crimp-on  container 
with  a  63.0  millimeter  (2.5  inch)  orifice. 

(2)  Non-standardized  closure.  A 
registrant  may  request  approval  to  use  a 
non-standardized  closure  by  following 
the  procedures  established  in  §  165.119. 

(3)  Exemptions.  Aerosol  and 
pressurized  containers  are  exempt  from 
the  requirements  for  standardized 
closures  in  this  paragraph. 

§  165.104    Residue  rentovai  standards. 

(a)  Residue  removal  standard.  Each 
nonrefillable  container  design  type  and 
pesticide  formulation  combination  shall 
meet  the  applicable  residue  removal 
standard  of  this  section. 

(b)  Standard  for  rigid  containers  with 
dilutable  pesticide —  (1)  Requirement.  If 
the  nonrefillable  container  is  rigid  and 
the  pesticide  product  labeling  allows  or 
requires  the  pesticide  product  to  be 
mixed  with  a  liquid  diluent  prior  to 
application  (dilutable),  then  the 
registrant  shall  demonstrate  for  each 
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container/forTDuladon  combination  that 
at  least  99.9999  percent  removal  of  each 
active  ingredient  is  achieved  using  the 
rigid/dilutable  residue  removal 
methodology  of  §  165.106.  Percent 
removal  represents  the  percent  of  the 
original  concentration  of  the  active 
ingredient  when  compared  to  the 
concentration  of  that  active  ingredient 
in  the  fourth  rinse. 

(2)  Good  Loboratory  Practice 
Standards.  The  testing  shall  be 
conducted  in  accordance  vkfith  the  Good 
Laboratory  Practice  Standards  in  pprt 
160  of  this  chapter. 

(c)  Modification.  The  Agency  may,  on 
its  owh  initiative  or  based  on  data 
submitted  by  any  person,  modify  or 
waive  the  requirements  of  this  section. 

S  1 65. 1 08    Rtglct<iiMabl«  resMu*  removal 
methodology. 

(a)  General.  The  rigid/dilutable 
residue  rerao\'al  methodology  of 
paragraphs  fb),  (c)  and  (d)  of  "this  section 
shall  be  adhered  to  in  demonstrating 
compliance  with  the  residue  removal 
standard  of  99.9999  percent  removal  of 
§165.104. 

(b)  General  testing  methodology.  The 
methodology  used  in  conducting  testing 
under  paragraph  |c)  of  this  section  shall 
adhere  to  the  following: 

(1)  The  number  of  containers  tested 
shall  be  adequate  to  meet  the  residue 
standard  specified  in  §  165.104fb)  in  a 
statistically  valid  manner,  with  the 
minimum  requirements  being  as 
follows:  A  minimum  of  19  containers 


shall  be  selected  at  random  and  tested, 
with  at  least  a  95  percent  confidence 
that  at  least  85  percent  of  containers 
tested  will  meet  the  minimum  residue 
removal  standard. 

(2)  The  temperature  of  the  distilled 
water  used  to  rinse  the  containers  in 
each  rinse  cycle  shall  be  23  ±  3  degrees 
Celsius  (73  ±  5  degrees  Fahrenheit). 

(3)  The  volume  of  distilled  rinse  water 
used  in  each  rinse  cycle  shall  be  25  ± 

1  percent  of  the  rated  volume  of  the 
container.  The  volume  of  distilled  rinse 
water  added  to  the  container  in  each 
rin.se  cycle  shall  be  recorded. 

(c)  Test  methods.  The  testing  shall  be 
conducted  by  following  the  steps  in 
paragraphs  fc)(l)  through  (c)(4)  of  this 
section  in  sequence. 

(1)  Step  J.  The  container  shall  be 
filled  to  its  rated  capacity  with  the 
pesticide  formulation,  capped  and  then 
shaken  vigorously  in  order  to  expose  the 
entire  inside  of  the  container  to  the 
pesticida 

(2)  Step  2.  The  cap  shall  be  removed 
from  the  container.  The  contents  of  the 
container  shall  be  emptied  by  inverting 
it  over  a  suitable  collection  vessel  and. 
if  a  liquid  formulation,  allowed  to  drain 
for  30  seconds  after  the  flow  begins  to 
drip.  The  container  shall  be  recapped  to 
prevent  the  residue  from  evaporating. 
The  rinse  cycle  of  paragraph  (c)(3)  of 
this  section  shall  begin  n-ithin  30 
minutes. 

(3)  Step  3.  Distilled  rinse  water. 
according  to  paragraphs  (b)(2)  and  (b)(3) 
of  this  section,  shall  be  added  to  the 


drained  container.  The  cap  shall  be 
placed  back  on  the  container  and  the 
container  shall  be  shaken  vigorously  for 
30  seconds.  The  cap  shall  be  removed 
from  the  container.  The  container  shall 
be  inverted  over  a  clean  collection 
vessel  and  allowed  to  drain  for  30 
seconds  after  the  flow  begins  to  drip. 

(4)  Step  4.  The  rinse  cycle  of 
paragraph  (c)(3)  of  this  section  shall  be 
repeated  three  more  times,  i.e., 
conducted  a  total  of  fouir  times  (four 
rinse  cycles).  The  rinsate  from  the 
fourth  rinse  cycle  shall  be  analyzed 
following  the  methods  in  paragraph  (d) 
of  this  section. 

(d)  Analysis  methods.  The  analysis  of 
the  te.sl  shall  adhere  to  the  following 
steps: 

(1)  The  rinsate  from  the  fourth  rinse 
cycle  shall  be  analyzed  For  each  active 
ingredient  using  any  validated 
analytical  procedure  suitable  for  the 
analysis  of  the  active  ingredient  in 
water. 

(2)  The  temperature  of  the  fourth 
rinsate  when  tested  shall  be  23  ±  3 
degrees  Celsius  (73  ±  5  degrees 
Fahrenheit). 

(3)  The  rinsate  ratio  and  percent 
removal  shall  be  calculated  as  follows 
below,  and  both  calculations  shall  be 
recorded. 

(i)  The  rinsate  ratio  is  the  ratio  of  the 
concentration  of  active  ingredient  found 
in  the  fourth  rinse  to  the  formulation's 
original  active  ingredient  concentration.. 
This  rinsate  ratio  quantity  shall  be 
calculated  as  follows: 


Active  ingredient  concentration 
rinsate  ratio  =  A  =  ;"  fcnirth  nnsate(mfi'ml) 

OngmaJ  concentraDon  of  active 
ingredient  (mg,'ml) 


(ii)  The  percent  removal  compares  the 
active  ingredient  concentrations  in  the 
fourth  rinsate  and  the  original 
fonnulation,  measuring  how  much  the 
concentration  of  active  ingredient  found 
in  the  fourth  rinsate  has  been  reduced 
h'om  the  formulation's  original  active 
ingredient  concentration.  The  percent 
removal  shall  be  calculated  as  follows: 

percent  reraoval  =  (1.0  -  A)  X  100.0. 

§165.111    Certmcation. 

(a)  Certification.  The  registrant  shall 
certify  to  the  Agency  that  all 
nonrefillable  containers)  used  for  each 
registered  pesticide  product  meet  the 
standards  of  §  165.102  and  §  165.104. 

(b)  Submiviion  of  certification. 
Certification  shall  be  submitted  %%rith 
each  application  for  a  new  registration. 


For  pesticide  products  registered  as  of 
(date  of  publication  of  the  final  rule  in 
the  Federal  Register),  a  certification 
shall  be  submitted  according  to  the 
compliance  schedule  in  §  165.117.  The 
certification  shall  be  submitted  to  the 
address  given  in  §  165.1 19(8)(2). 

(c)  Contents  of  certification.  The 
certification  shall  contain  the  following 
information: 

(1)  The  name  and  EPA  registration 
number  of  the  pesticide  product  to 
which  the  certification  applies;  the 
registrant's  name  and  address:  the  date; 
and  the  name,  title,  signature,  and 
telephone  number  of  the  company 
official  authorized  to  make  the 
certification. 

(2)  A  written  statement  that  the 
nonrefillable  containers)  in  which  the 
pesticide  product  is  distributed  or  sold 


meet  the  standards  of  §  165.102  and 
§  165.104.  The  statement,  "I  certify  that 
the  nonrefillable  containerfs)  that  are 
used  for  the  distribution  or  sale  of  this 
pesticide  product  meet  the  standards  of 
40  CFR  165.102  and  165.104."  will 
satisfy  this  requirement. 

$165,114    Recordkeeping  and  Inspections. 

The  registrant  shall  maintain  the 
records  required  by  this  section  for  as 
long  as  the  nonrefillable  container 
design  type  is  used  with  the  registered 
pesticide  product,  and  for  3  years 
thereafter.  The  regi.strant.  upon  request 
of  any  officer  or  em  ployee  of  the  Agency 
or  of  any  State  or  political  subdivision 
duly  designated  by  the  Agency,  shall 
furnish  and  make  available  for 
inspection  and  copying  the  records 
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specified  in  paragraphs  (a)  through  (e)  of 
this  section. 

(a)  General  information.  The 
registrant  shall  keep  the  name  and  EPA 
registration  number  of  the  pesticide 
product,  and  description  of  the  design 
type  of  the  nonrefillable  container(s)  in 
which  the  pesticide  product  is 
distributed  or  sold. 

(b)  Certification.  The  registrant  shall 
keep  a  copy  of  the  certification 
described  in  §  165.111  for  each  pesticide 
product. 

(c)  Container  dispensing  capability. 
The  registrant  shall  keep  at  least  one  of 
the  following  records  pertaining  to  the 
requirements  of  §  165.102(d)  for  each 
nonrefillable  container  design  type  for 
each  pesticide  product: 

(1)  Test  data  or  documentation 
demonstrating  that  the  nonrefillable 
container  with  the  pesticide  product 
meets  the  standard  in  §  165.102(d). 

(2)  Test  data  or  documentation 
showing  a  different  nonrefillable 
container  with  the  same  or  a  different 
pesticide  product  meets  the  standard  in 
§  165.102(d).  together  with  a  written 
explanation  of  why  such  data  or 
documentation  demonstrates  that  the 
container  meets  the  standard  in 

§  165.102(d). 

(d)  Standardized  closures.  The 
registrant  shall  keep  at  least  one  of  the 
following  records  pertaining  to  the 
requirements  of  §  165.102(e)  for  each 
nonrefillable  container  design  type  for 
each  pesticide  product: 

(1)  A  letter  or  literature  from  the 
container  supplier. 

(2)  A  specification  in  the  contract 
between  the  registrant  or  applicant  and 
the  container  supplier. 

(3)  A  copy  of  tne  Agency  approval  of 
any  non-standardized  closure. 

(e)  Residue  removal.  (1)  The  registrant 
shall  keep  at  least  one  of  the  following 
records  pertaining  to  the  residue 
removal  standard  of  §  165.104  for  each 
nonrefillable  container  design  type  for 
each  pesticide  product: 

(i)  Test  data  showing  that  the 
container  design  type  and  pesticide 
formulation  combination  meets  the 
standard  in  §  165.104  and  that  residue 
removal  methodology  in  §  165.106  was 
followed. 

(ii)  Test  data  showing  a  different 
nonrefillable  container  with  the  same  or 
a  different  pesticide  formulation  meets 
the  standard  in  §  165.104.  together  with 
a  wTitten  explanation  of  why  such  data 
demonstrates  that  the  container  design 
type  and  pesticide  formulation 
combination  meets  the  standard  in 
§165.104. 

(iii)  A  letter  from  the  facility  that 
conducted  the  test  describing  the 
specific  test  type,  a  description  of  the 


container  design  type,  a  description  of 
the  pesticide  formulation,  the  test 
results,  and  the  location  of  the  original 
data. 

(2)  The  registrant  shall  keep  with  the 
residue  removal  records  a  statement  of 
compliance  or  noncompliance  with 
respect  to  Good  Laboratory  Practice 
Standards  as  described  at  §  160.12  of 
this  chapter. 

(3)  The  Agency  reserves  the  right  to 
require,  on  a  case  by  case  basis, 
submission  of  the  residue  removal  test 
data  for  any  pesticide  product  registered 
or  proposed  for  registration. 

$165,117    Compliance  dates. 

(a)  As  of  (2  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register),  all  pesticide  products 
distributed  or  sold  by  the  registrant  in 
nonrefillable  containers  shall  be 
distributed  or  sold  in  compliance  with 
this  subpart. 

(b)  As  of  1 5  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register!,  all  pesticide  products 
distributed  or  sold  by  persons  other 
than  the  registrant  in  nonrefillable 
containers  shall  be  distributed  or  sold  in 
compliance  with  this  subpart. 

(c)  Certifications  for  pesticide 
products  registered  as  of  (date  of 
publication  of  the  final  rule  in  the 
Federal  Register]  shall  be  submitted  to 
and  received  by  the  Agency  by  [2  years 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register]. 

§165.118    Waiver  from  standardized 
dosurss  requiring  Agency  approval. 

(a)  General.  Requests  for  a  waiver 
from  the  standardized  closure 
requirement  of  §  165.102(e)  shall  be 
submitted  in  writing  to  the  Agency. 

(1)  The  Agency  must  have  approved 
in  writing  the  request  for  the  waiver 
before  the  registrant  is  allowed  to 
distribute  or  sell  the  pesticide  product 
in  the  nonconforming  nonrefillable 
container. 

(2)  Requests  shall  be  submitted  to  the 
following  address:  U.S.  Environmental 
Protection  Agency.  Office  of  Pesticide 
Programs.  Registration  Division  (7505C). 
401  M  St.,  SW..  Washington.  DC  20460. 

(3)  Requests  shall  be  accompanied  by 
two  copies  of  the  following  information, 
which  may  be  part  of  an  application  for 
registration  or  amended  registration: 

(i)  The  name  and  address  of  the 
registrant;  the  date:  and  the  name,  title, 
signature,  and  phone  number  of  the 
company  official  making  the  request. 

(ii)  The  name  and  EPA  registration 
number  of  the  pesticide  product  for 
which  the  waiver  is  requested. 

(iii)  A  statement  indicating  that  the 
request  is  for  a  waiver  from  the 


standardized  closure  requirement  of 
§  165.102(e). 

(iv)  A  description  of  the  design  type 
of  the  nonrefillable  container  for  which 
the  waiver  is  requested. 

(v)  Documentation  or  justification  to 
demonstrate  that  the  non-standardized 
closure  meets  one  of  the  criteria  in 
paragraph  (b)  of  this  section. 

(b)  Approval  of  waiver.  The  Agency 
may  approve  a  nonstandardized  closure 
when  the  Agency  is  satisfied  that: 

(1)  The  non-standardized  closure  is 
necessary  for  the  proper  mixing, 
loading,  or  application  of  the  pesticide 
product. 

(2)  The  non-standardized  closure  will 
offer  exposure  protection  to  handlers 
during  mixing  and  loading  that  is  the 
same  or  greater  than  that  provided  by 
the  standardized  closures. 

Subpart  Q  —  R«rillabte  Container 
Standards:  Container  Design  and 
Residue  Removal 

(165.120    Scope. 

(a)  Container  design.  This  subpart  sets 
forth  design  and  construction  standards 
and  requirements  for  refi  liable 
containers  used  for  the  distribution  or 
sale  of  pesticide  products. 

(b)  Refilling  requirements.  This 
subpart  establishes  the  standards  and 
requirements  for  repackaging  pesticide 
products  into  refillable  containers. 

§165.122    Applicability. 

(a)  The  requirements  of  this  subpart 
apply  as  follows: 

(1)  Registrants  who  distribute  or  sell 
pesticide  products  in  refillable 
containers  shall  comply  with: 

(i)  Section  165.124  with  respect  to 
container  design  of  refillable  containers. 
§  165.125  with  respect  to  the  minibulk 
container  drop  test  methodology, 
§  165.126  with  respect  to  certification  of 
containers,  and  §  165.128  with  respect 
to  recordkeeping  pertaining  to  container 
design. 

(ii)  Section  165.130  with  respect  to 
registrant  responsibilities  concerning 
refilling  activities  and  §  165.132  with 
respect  to  recordkeeping  pertaining  to 
these  responsibilities. 

(iii)  Section  165.134  with  respect  to 
refiller  responsibilities  and  procedures 
and  §  165.136  with  respect  to 
recordkeeping  pertaining  to  these 
responsibilities  and  procedures. 

(iv)  Section  165.139  with  respect  to 
compliance  dates. 

(2)  Registrants  who  distribute  or  sell 
pesticide  products  to  refiUers  for 
repackaging  into  refillable  containers 
shall  comply  with: 

(i)  Section  165.124  with  resp)ect  to 
container  design  of  refillable  containers. 
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§  165.126  with  respect  to  certification  of 
containers,  and  §  165.128  with  respect 
to  recordkeeping  pertaining  to  container 
design. 

(ii J  Section  165.129  with  respect  to 
the  transfer  of  p)esticide  products  into 
refillable  containers. 

(iii)  Section  165.130  with  respect  to 
registrant  responsibilities  concerning 
refilling  activities  and  §  165.132  with 
respect  to  recordkeeping  pertaining  to 
these  responsibilities. 

(iv)  Section  165.139  with  respect  to 
compliance  dates. 

(3)  Refillers  shall  comply  with: 

(i)  Section  165.134  with  respect  to 
refiller  responsibilities  and  procedures 
and  §  165.136  with  respect  to 
recordkeeping  pertaining  to  these 
responsibilities  and  procedures. 

(li)  Section  165.139  with  respect  to 
compliance  dates. 

(b)  The  requirements  of  this  subpart 
do  not  apply  to: 

(1)  Containers  that  contain 
manufacturing  use  products,  as  defined 
in  §  158.153(h)  of  this  chapter. 

(2)  Transport  vehicles  that  contain 
pesticide  in  pesticide  holding  tanks  that 
are  an  integral  part  of  the  transport 
vehicle  and  that  are  the  primary 
containment  for  the  pesticide. 

§  165.124    Container  design  standards. 

(a)  General.  (1)  A  pesticide  product 
shall  not  be  distributed  or  sold  in  a 
refillable  container  unless  the  container 
meets  the  standards  of  this  section.  The 
registrant  is  responsible  for  assuring  that 
the  refillable  containers  in  which  the 
registrant's  product  is  distributed  or 
sold  meet  the  standards  of  this  section. 

(2)  Information  on  container  failures 
or  other  incidents  involving  pesticide 
containers  which  may  result  in  releases 
of  pesticide  may  be  reportable  under 
section  6(a)(2)  of  the  Act.   • 

(3)  Compliance  with  part  165 
container  design  requirements  does  not 
exempt  registrants  from  compliance 
with  the  Department  of  Transportation's 
(DOT)  Hazardous  Materials  Regulations 
at  49  CFR  parts  171  through  180,  if 
DOT'S  requirements  are  applicable. 

(b)  Permanent  marking,  (l)  Each 
refillable  container  shall  be  permanently 
marked  with  the  information  listed  in 
this  paragraph.  The  information  shall  be 
visibly  located  on  the  outside  part  of  the 
container  except  on  a  closure. 
Placement  on  the  label  or  labeling  is  not 
sufficient  unless  the  label  is  an  integral, 
permanent  part  of  or  permanently 
stamped  on  the  container.  The 
information  shall  include: 

(i)  The  name  of  the  container 
manufacturer. 

(ii)  The  model  number  assigned  to  the 
design  type  of  the  container,  preceded 
by  the  phrase  "Model  No.". 


(iii)  The  date  of  manufacture  of  the 
container  in  the  order  of  th6  month  (two 
digits)  and  year  (last  two  digits). 

(iv)  The  rated  capacity  of  the 
container,  in  appropriate  units  of  weight 
or  volume. 

(v)  The  name,  symbol,  or  code  of  the 
material(s)  ftt)m  which  the  container  is 
constructed. 

(vi)  A  serial  number  or  other 
identifying  code  that  will  distinguish 
each  individual  container  from  all  other 
containers. 

(vii)  The  phrase  "Meets  EPA 
standards  for  refillable  pesticide 
containers." 

(2)  If  any  of  this  information,  such  as 
the  date  of  manufacture,  the  rated 
capacity,  the  material  of  construction,  or 
the  serial  number,  is  required  by  the 
DOT  Hazardous  Materials  Regulations  at 
49  CFR  parts  171  through  180  or  by  the 
terms  of  a  DOT  exemption  issued  under 
49  CFR  part  107,  then  compliance  with 
DOT'S  requirement  will  satisfy  the 
corresponding  requirement  of  paragraph 
(b). 

(c)  Minibulk  integrity.  Each  minibulk 
container  design  type  shall  prevent 
leakage  under  conditions  of  normal 
storage,  distribution,  sale,  and  use. 

(d)  Drop  test  for  minibulk  containers. 
(1)  The  applicable  drop  test  specified  in 
§  165.125  shall  be  successfully 
performed  on  each  minibulk  container 
design  type  before  a  container  of  the 
design  type  is  used  for  the  sale  or 
distribution  of  the  pesticide  product. 
Section  165.125  prescribes  the  drop  test 
methodology  for  fiexible,  metal,  and 
rigid  plastic  minibulk  containers. 

(2)  Each  minibulk  container  shall  be 
capable  of  passing  the  appropriate  drop 
test. 

(3)  The  testing  shall  be  conducted  in 
accordance  with  the  Good  Laboratory 
Practice  Standards  in  part  160  of  this 
chapter. 

(4)  If  a  p>esticide  product  is  required 
to  be  packaged  according  to  the  DOT 
Hazardous  Materials  Regulations  at  49 
CFR  parts  171  through  180  or  by  the 
terms  of  a  DOT  exemption  issued  under 
49  CFR  part  107  and  the  DOT 
requirements  include  a  drop  test,  then 
compliance  with  DOT's  drop  test 
requirements  will  satisfy  the 
requirements  of  this  paragraph. 

(e)  Apertures.  Each  aperture  of  a 
liquid  minibulk  container  shall  have  a 
one-way  valve,  a  tamper-evident  device, 
or  both. 

(f)  Standards  for  bulk  containers.  The 
standards  in  §  165.124(f)  apply  only  to 
bulk  containers  at  the  refilling 
establishments  of  refillers  operating 
under  written  contract  to  or  written 
authorization  from  a  registrant. 


(1)  Container  integrity,  (i)  Except 
during  a  civil  emergency  or  an  act  of 
God  (any  unanticipated  grave  natural 
disaster  or  other  natural  phenomenon  Of 
an  exceptional,  inevitable,  and 
irresistible  character,  the  effects  of 
which  could  not  have  been  prevented  or 
avoided  by  the  exercise  of  due  care  or 
foresight),  each  liquid  bulk  and  dry  bulk 
container  and  its  appurtenances  shall 
meet  the  following  standards: 

(ii)  Each  liquid  Bulk  and  dry  bulk 
container  and  its  appurtenances  shall  be 
resistant  to  extreme  changes  in 
temperature  and  constructed  of 
materials  that  are  adequately  thick  to 
not  fail  and  that  are  resistant  to 
corrosion,  puncture,  or  cracking. 

(iii)  Each  liquid  bulk  and  dry  bulk 
container  shall  be  capable  of 
withstanding  all  operating  stresses, 
taking  into  account  static  head,  pressure 
buildup  from  pumps  and  compressors, 
and  any  other  foreseeable  mechanical 
stresses  to  which  the  container  may  be 
subjected  in  the  course  of  operations. 

(2)  Vent.  Each  liquid  bulk  container 
shall  be  equipped  with  a  vent  or  other 
device  designed  to  relieve  excess 
pressure,  prevent  losses  by  evaporation, 
and  exclude  precipitation. 

(3)  Gauge.  External  sight  gauges, 
which  are  pesticide  containing  hoses  or 
tubes  that  run  vertically  along  the 
exterior  of  the  container  from  the  top  to 
the  bottom,  are  prohibited  on  liquid 
bulk  containers. 

(4)  Shutoff  valve.  Each  liquid  bulk 
container  connection,  except  for  vents, 
shall  be  equipped  with  a  shutoff  valve 
which  can  be  locked  closed. 

§165.125    Minibulk  container  drop  test 
mettiodoiogy. 

(a)  General.  This  section  prescribes 
the  drop  test  methodology  for  flexible, 
metal,  and  rigid  plastic  minibulk 
containers. 

(b)  Preparation.  (1)  The  test  sample 
shall  consist  of  at  least  one  minibulk 
container  taken  at  random. 

(2)  The  test  shall  be  carried  out  on 
minibulk  containers  prepared  for 
transport.  Any  pump,  valve,  meter, 
hose,  or  other  appurtenance  that  would 
be  attached  to  the  container  during 
transportation,  storage,  or  use  shall  be 
attached  during  the  test. 

(3)  The  pesticide  to  be  transported  in 
the  minibulk  container  may  be  replaced 
by  other  substances,  as  specified  in 
paragraph  (b)(4).  (b)(5).  or  (b)(6)  of  this 
section.  The  registrant  is  responsible  for 
selecting  an  appropriate  test  substance. 

(4)  For  dry  pesticides,  when  another 
substance  is  used  it  shall  have  the  same 
physical  characteristics  (mass,  grain 
size,  etc.)  as  the  pesticide  to  be  carried. 
It  is  f>ermissible  to  use  additives,  such 
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as  bags  of  lead  shot,  to  achieve  the 
requisite  total  package  mass,  so  long  as 
they  are  placed  so  that  the  test  results 
are  not  afi^ected. 

(5)  For  liquid  pesticides,  when 
another  substance  is  used,  its  reUtive 
density  and  viscosity  shall  be  similar  to 
those  of  the  pesticide  to  be  carried.  The 
registrant  is  responsible  for  determining 
whether  a  test  substance  has  a  reUtive 
density  and  viscosity  similar  to  the 
pesticide  to  be  carried. 

(6)  Water  may  be  used  for  the  liquid 
drop  test  under  the  following 
conditions: 

(i)  Where  the  pesticide  to  be  carried 
has  a  relative  d«isity  not  exceeding  12, 
the  drop  height  shall  be  that  specified 
in  paragraph  (dl(6)  or  (eM7)  of  this 
section  for  that  minibulk  container. 

(ii)  Where  the  pesticide  to  be  carried 
has  a  relative  density  exceeding  12..  the 
drop  height  shall  be  that  specified  in 
paragraph  (dl(6}  or  (eM^)  of  this  section 
for  that  minibulk  container  multiplied 
by  the  ratio  of  the  relative  density  of  the 
f>esticide  to  be  carried,  rounded  off  to 
the  first  decimal,  to  1.2,  i.e..  relative 
density  x  specified  drop  hei^. 

(7)  If  the  minibulk  container  passes 
the  test,  the  test  records  shall  include 
the  number  of  containers  of  that 
particular  design  type  that  w«<e  tested. 

(c)  Dry  minibulk  containers  that 
consist  offlexibie  bodies.  (Ij  Minibulk 
containers  with  flexible  bodies  are  those 
that  consist  of  a  body  constituted  of 
film,  woven  fabric  or  any  other  flexible 
materials  or  combinations  thereot 

(2)  The  dry  minibulk  container  fhal\ 
be  filled  to  not  less  than  95  percent  of 
its  capacity  and  to  its  maximum 
permissible  load,  the  load  being  evenly 
distributed. 

(3)  The  dry  minibulk  container  shall 
be  dropped  on  its  base  on  to  a  rigid, 
non-resilient,  smooth,  flat,  and 
horizontal  surface. 

(4)  The  dry  minibulk  container  shall 
be  dropped  from  a  height  of  at  least  0.8 
meters  (2.6  feet). 

(5)  The  dry  minibulk  container  shall 
pass  the  test  successfully  if  there  is  no 
loss  of  contents  after  one  drop.  A  slight 
discharge,  e.g.,  from  closures  or  stitch 
holes,  upon  impact  shall  not  be 
considered  to  be  a  failure  of  the  dry 
minibulk  container  provided  that  no 
further  leakage  occurs  after  the  dry 
minibulk  container  has  been  raised  clear 
of  the  ground. 

(d)  Minibulk  containers  that  consist  of 
weta!  bodies.  (1)  A  dry  minibulk 
container  shall  be  filled  to  not  less  than 
95  percent  of  its  capacity. 

(2)  A  liquid  minihulk  container  shall 
be  filled  to  not  less  than  98  percent  of 
its  capacity. 


(3)  Pressure  relief  devices  shall  be 
removed  and  their  apertures  plugged,  or 
shall  be  rendered  inoperative. 

(4)  The  minibulk  container  shall  be 
dropped  on  to  a  rigid,  non-resilient, 
smooth,  flat,  and  horizontal  surface,  in 
such  a  manner  as  to  ensure  that  the 
point  of  impact  is  on  that  part  of  the 
base  of  the  minibulk  container 
considered  to  be  the  most  vulnerable. 

(5)  A  dry  minibulk  container  shall  be 
dropped  from  a  height  of  al  least  0.8 
meters  (2.6  feet). 

(6)  A  liquid  minibulk  container  shall 
be  dropped  from  a  height  of  at  least  1.2 
meters  (3.9  feet). 

(7)  The  minibulk  container  shall  pass 
the  test  successfully  if  there  is  no  loss 
of  contents  after  one  drop.  A  slight 
discharge  from  a  closure  upon  impact 
shall  not  be  considered  to  be  a  failure 
of  the  minibulk  container  provided  that 
no  further  leakage  occurs. 

(e)  Minibulk  containers  that  consist  of 
rigid  plastic  bodies.  (1)  A  dry  minftulk 
container  shall  be  filled  to  not  less  than 
95  percent  of  its  capacity. 

(2)  A  liquid  minibulk  container  shall 
be  filled  to  not  less  than  98  percent  of 
its  capacity. 

(3)  Arrangements  provided  for 
pressure  relief  may  be  removed  and 
plugged  or  rendered  inoperative. 

(4)  This  test  shall  be  carried  out  when 
the  temperature  of  the  test  container  and 
its  contents  have  been  reduced  to  -18 
degrees  Celsius  (0  degrees  Fahrenheit) 
or  lower.  Test  liquids  shall  be  kept  in 
the  liquid  state,  if  necessary  by  the 
addition  of  anti-freere. 

(5)  The  minibulk  container  shall  be 
dropped  on  to  a  rigid,  non-resilient, 
smooth,  flat,  and  horizontal  surfiace,  in 
such  a  manna*  as  to  ensure  that  the 
point  of  impact  is  on  that  part  of  the 
base  of  the  minibulk  container 
considered  to  be  the  most  vulnerable. 

(6)  A  dry  minibulk  container  shall  be 
dropped  from  a  height  of  at  least  0.8 
meters  (26  feet). 

(7)  A  liquid  minibulk  container  shall 
be  dropped  from  a  height  of  at  least  1.2 
meters  (3.9  feet). 

(6)  The  minibulk  container  shall  pass 
the  test  successfully  if  there  is  no  loss 
of  contents  after  one  drop.  A  sli^t 
discharge  from  a  closure  upon  impact 
shall  not  be  considered  to  be  a  failure 
of  the  minibulk  container  provided  that 
no  further  leakage  occurs. 

§165.126    Ceftmcatlon. 

(a)  Certification.  Each  registrant  who 
distributes  or  sells  a  pesticide  product 
to  a  refiller  for  repackaging  into 
refniable  containers  and  each  registrant 
who  distributes  or  sells  a  pesticide 
product  in  refillable  containers  shall 
certify  to  the  Agency  that  all^fillable 


cx>ntainen  in  whith  the  pastidda 
product  i»  diatxibutod  or  cold  meet  the 
standards  of  §1«S.124. 

(b)  Contents  of  the  certification.  The 
certification  bx  each  pesticide  product 
shall  contain  the  following: 

(1)  The  name  and  EPA  registration 
number  of  the  pesticide  product  to 
which  the  certification  applies;  the 
registrant's  name  end  address;  the  date; 
ami  die  name,  title,  signature,  and 
telephone  number  of  Ae  company 
official  making  Ae  certification. 

(2)  A  written  statement  that  the 
refillable  containers)  is  which  the 
pesticide  product  is  distributed  or  sold 
meet  the  standards  of  §  165.124.  The 
statement.  "I  certify  that  the  refillrfJe 
containeris)  used  for  the  distribution  or 
sale  of  this  pesticide  product  meat  the 
standards  of  40  CFR  165.124."  will 
satisiy  this  requirement. 

(c)  Submission  of  certification. 
Certification  shall  be  submitted  with 
each  application  for  a  new  registration. 
For  pesticide  products  revered  as  of 
[date  of  publicatian  of  the  final  rule  in 
the  Federal  Registeri,  a  certification 
shall  be  submitted  according  to  the 
compliance  schedule  in  §  165.139. 

(d)  Address.  Certifications  shall  be 
submitted  to  the  following  address:  U.S. 
Environmental  Protection  Agency. 
Office  of  Pesticide  Programs, 
Registration  Division  (7505C),  401  M 
St..  SW,  Washington.  DC  20460. 

f1«S.128    Contalnar  daaign  racordkaaping 
and  Inspadion. 

Each  registrant  who  distributes  or 
sells  a  pesticide  product  to  a  refiller  for 
repackaging  into  refillable  containers 
and  each  registrant  who  distributes  or 
sells  a  pesticide  product  in  refillable 
containers  shall  maintain  the  records  in 
this  section  for  the  refillable  containers 
which  are  listed  as  acceptable  for  the 
sale  or  distribution  of  the  product.  The 
records  shall  be  maintained  for  as  long 
as  the  registrant  authorizes  the  container 
to  be  used  and  for  3  years  thereafter. 
The  registrant,  upon  request  of  any 
officer  or  employee  of  the  Agency  or  of 
any  State  or  political  subdivision  duly 
designated  by  the  Agency,  shall  furnish 
or  make  available  for  inspection  and 
copying  the  records  as  specified  in 
paragraphs  (a)  through  (c)  of  this 
section.  The  records  in  paragraphs  (a) 
and  (b)  of  this  section  shall  be 
maintained  for  each  design  type. 

(a)  Description  of  container.  The 
registrant  shall  keep,  for  all  refillable 
containers,  a  description  of  the 
container,  including  but  not  limited  to 
the  kind  of  refillable  container  (liquid 
minibulk.  liquid  bulk,  etc.),  the  model 
number  of  the  container,  the  container 
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manufacturer,  and  its  design  type 
parameters. 

(b)  Minibulk  containers.  (1)  The 
registrant  shall  keep  at  least  one  of  the 
following  records  pertaining  to  the  drop 
test  requirement  in  §  165.124(d)  for 
minibulk  containers: 

(i)  A  copy  of  the  test  data,  including 
a  description  of  the  test,  a  description  of 
the  container  tested  (including  all  of  the 
information  specified  in  paragraph  (a)  of 
this  section),  the  test  results  (including 
the  results  of  any  failed  test(s)),  the  date 
and  location  of  die  test,  and  the  names 
of  the  test  operators. 

(ii)  A  letter  from  the  container 
manufacturer  that  verifies  that  the 
container  design  type  has  been  tested 
according  to  the  methodology  in 
§  165.125  and  that  includes  a 
description  of  the  test,  a  description  of 
the  container  tested  (including  all  of  the 
information  specified  in  paragraph  (a)  of 
this  section),  the  test  results  (including 
the  results  of  any  failed  test(s))  and  the 
location  of  the  original  test  data. 

(iii)  A  letter  from  the  facility  that 
conducted  the  test  that  verifies  the 
container  design  type  has  been  tested 
according  to  the  methodology  in 
§  165.125  and  that  includes  a 
description  of  the  test,  a  description  of 
the  container  including  all  of  the 
information  specified  in  paragraph  (a)  of 
this  section,  the  test  results  (including 
the  results  of  any  failed  test(s))  and  the 
location  of  the  original  test  data. 

(2)  The  registrant  shall  keep  with  the 
drop  test  records  a  statement  of 
compliance  or  noncompliance  with 
respect  to  Good  Laboratory  Practice 
Standards,  as  described  at  §  160.12  of 
this  chapter. 

(3)  The  Ager.cy  reserves  the  right  to 
require  the  registrant,  on  a  case  by  case 
basis,  to  submit  the  drop  test  data  for 
any  pesticide  product  registered  or 
proposed  for  registration. 

(c)  Certification.  The  registrant  shall 
keep  a  copy  of  the  certification 
described  in  §  165.126  for  each  pesticide 
product. 

§165.129    Transfer  of  registered  pesticide 
products  Into  refillabte  containers. 

(a)  A  registrant  may  allow  a  refiller  to 
repackage  the  registrant's  pesticide 
product  into  refillable  containers  and  to 
distribute  or  sell  such  repackaged 
product  under  the  registrant's  existing 
registration  if  the  following  conditions 
are  met: 

(1)  The  repackaging  results  in  no 
change  to  the  pesticide  formulation. 

(2)  The  pesticide  product  is 
repackaged  at  a  producing 
establishment  registered  with  EPA  as 
required  by  §  167.20  of  this  chapter. 


(3)  The  registrant  has  made  one  of  the 
following  arrangements,  if  applicable. 

(i)  The  registrant  has  entered  into  a 
written  contract  with  the  refiller  to 
repackage  the  pesticide  product  at  a 
registered  establishment  and  to  use  the 
registrant's  pesticide  product  label. 

(ii)  The  registrant  has  provided 
written  authorization  to  the  refiller  to 
repackage  the  pesticide  product  at  a 
registered  establishment  and  to  use  the 
registrant's  pesticide  product  label. 

(4)  The  pesticide  product  is 
repackaged  only  into  refillable 
containers  that  meet  the  container 
design  standards  of  §  165.124. 

(5)  The  p>esticide  product  is  labeled 
with  the  product's  label  with  no 
changes  except  the  addition  of  an 
appropriate  net  contents  statement  and 
the  EPA  establishment  number. 

(b)  Repackaging  a  pesticide  product 
for  distribution  or  sale  without  either 
obtaining  a  registration,  or  meeting  all  of 
the  conditions  in  paragraph  (a)  of  this 
section  is  a  violation  pursuant  to  section 
12  of  the  Act. 

(c)  Both  the  registrant  and  the  refiller 
that  is  repackaging  the  pesticide  product 
under  contract  to  or  written 
authorization  from  the  registrant  may  be 
liable  for  violations  pertaining  to  the 
repackaged  product. 

§165.130    Registrant  responsibilities 
concerning  refilling  activities. 

(a)  General  responsibilities.  (1)  If  a 
registrant  is  allowing  a  refiller  to 
repackage  the  registrant's  product  under 
a  written  contract  or  a  written 
authorization  as  sp>ecified  in 

§  165.129(a),  the  registrant  shall  provide 
the  written  contract  or  written 
authorization  to  the  refiller  before  the 
registrant  distributes  or  sells  the 
pesticide  product  to  the  refiller. 

(2)  The  registrant  is  responsible  for 
the  pesticide  product  repackaged  and 
distributed  or  sold  by  a  refiller  operating 
under  written  contract  or  written 
authorization  not  being  adulterated  or 
different  from  the  composition  as 
described  in  the  statement  required  in 
connection  with  registration  under 
section  3  of  the  Act. 

(b)  Developing  information.  Each 
registrant  who  distributes  or  sells  a 
pesticide  product  to  a  refiller  for 
repackaging  into  refillable  containers 
and  each  registrant  who  distributes  or 
sells  pesticide  product  in  refillable 
containers  shall  develop  the  following: 

(1)  The  registrant  shall  develop,  for 
the  pesticide  product,  a  written  refilling 
residue  removal  procedure,  which 
describes  the  procedures  for  removing 
pesticide  residues  from  a  container 
before  it  is  refilled. 


(i)  The  refilling  residue  removal 
procedure  shall  be  adequate  to  ensure 
that  the  composition  of  the  pesticide 
does  not  differ  at  the  time  of  its 
distribution  or  sale  from  its  composition 
as  described  in  the  statement  required  to 
be  submitted  by  the  registrant  in 
connection  with  registration  under 
section  3  of  the  Act. 

(ii)  If  the  refilling  residue  removal 
procedure  requires  the  use  of  a  solvent 
other  than  the  diluent  used  for 
application  of  the  pesticide  as  specified 
on  the  label  under  "Directions  for  Use". 
or  if  there  is  no  diluent  used  for 
application,  the  refilling  residue 
removal  procedure  shall  describe  how 
to  manage  the  rinsate  resulting  from  the 
procedure  in  accordance  with 
applicable  Federal  and  State 
regulations. 

(2)  The  registrant  shall  develop  a 
vkTitten  list  of  acceptable  refillable 
containers  (minibulk  and  bulk)  which 
can  be  used  for  the  sale  or  distribution 
of  the  registrant's  pesticide  product. 

(i)  Acceptable  containers  are  those 
which  the  registrant  has  determined 
meet  the  standards  in  §  165.124  and  are 
compatible  with  the  pesticide 
formulation  to  which  the  written  list  of 
acceptable  containers  applies. 

(Ii)  The  registrant  shallidentify  the 
containers  as  acceptable  by  specifying, 
at  a  minimum,  the  manufacturer  of  the 
container  and  the  model  number  of  the 
container. 

(c)  Providing  information.  (1)  Each 
registrant  whose  pesticide  product  is 
repackaged  by  a  refiller  info  refillable 
containers  shall  provide  the  refiller  with 
all  of  the  information  and 
documentation  described  in  paragraphs 
(c)(2)(i)  through  (c)(2)(iii)  of  this  section 
before  or  at  the  time  of  sale  or 
distribution  of  the  pesticide  product  to 
the  refiller. 

(2)  The  registrant  shall  provide  the 
refiller  with: 

(i)  The  written  refilling  residue 
removal  procedure  for  the  pesticide 
product. 

(ii)  The  written  list  of  acceptable 
containers  for  the  pesticide  product. 

(iii)  The  f)esticiae  product's  label  and 
labeling. 

§165.132    Registrant  recordkeeping  and 
Inspections. 

(a)  Each  registrant  who  distributes  or 
sells  a  pesticide  product  to  a  refiller  for 
repackaging  into  refillable  containers 
shall  maintain  the  records  listed  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section  for  that  pesticide  product.  The 
records  shall  be  maintained  for  as  long 
as  the  registrant  distributes  or  sells  the 
pesticide  product  to  a  refiller  and  for  3 
years  thereafter. 
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(b)  Each  registrant  who  distributes  or 
sells  a  pesticide  product  in  reBUable 
containers  shall  maintain  the  records 
listed  in  paragraphs  (dX2)  through  (d)(3) 
of  this  section  for  that  pesticide  product. 
The  records  shall  be  maintained  for  as 
long  as  the  registrant  distributes  or  sells 
the  pesticide  product  in  refillable 
containers  and  for  3  years  thereafter. 

(c)  The  registrant,  upon  request  of  any 
officer  or  employee  c/the  Agency  or  of 
any  State  or  political  subdivision  duly 
designated  by  the  Agency,  shall  hirnisb 
or  make  available  for  Lnspectioo  and 
copying  the  records  specified  in 
paragraphs  (d)(1)  through  (dM3)  of  this 
section. 

(d)  The  registrant  shall  keep  the 
followinc  records: 

(1)  Each  written  contract  entered  into 
with  a  refiller  and  each  written 
authorization  provided  to  a  refiller  for 
repackaging  the  registrant's  pesticide 
product  into  refillable  containers. 

(2)  The  written  refilling  residue 
removal  procediue  for  the  pesticide 
product. 

(3)  The  written  list  of  acceptable 
containers  for  the  pestidde  product. 

§165.134    fMWarmponsltoNhlee and 
prooadura*. 

All  refilling  operations  by  a  refiUer 
shall  be  cxnducted  in  accordance  with 
thisaectioa. 

(a)  Items  in  possession  of  refiller. 
Before  repackaging  a  pesticide  product 
into  any  refillable  container  for 
distribution  or  sale,  a  refiUer  shall  have 
in  its  poeseMion  the  following  items: 

(1)  The  writt«)  contract  or  written 
authorization,  as  described  in 

§  165.129(a),  from  the  product's 
registrant  for  the  pesticide  product.  A 
written  contract  or  written  authorization 
is  not  required  if  the  registrant  of  the 
product  is  the  refiller. 

(2)  The  pesticide  product's  label  and 
labeling. 

(3)  The  registrant's  written  refilling 
residue  removal  procedure  for  the 
pesticide  product. 

(4)  The  registrant's  written  list  of 
acceptable  containers  for  the  pesticide 
product 

(b)  Product  integrity.  A  refiller  is 
responsible  for  the  pesticide  product 
which  the  refiller  repackages  into 
refillable  container!  and  distributes  or 
sells  not  being  adulterated  or  different 
from  the  composition  as  described  in 
the  statement  required  in  connection 
with  registratioa  under  section  3  of  the 
Act. 

(c)  Refilling  conditions.  (1)  A  refiller 
shall: 

(i)  Repaduge  a  pesticide  product  only 
into  a  refillable  container  that  i* 
identified  on  the  list  of  acceptable 
containers  provided  by  the  registrant. 


(ii)  Not  change  the  pesticide 
formulation,  unless  the  refiller  has  a 
registration  for  the  new  formulation. 

(2)  Standards  that  may  be  applicable 
for  secondary  containment  units  and 
containment  pads  are  located  in  subpart 
H  of  this  parL 

(d)  Identification  of  pesticide 
previously  contained  in  refiilable 
container.  A  refiller  shall  identify  the 
pesticide  product  previously  contained 
in  the  refillable  container  to  determine 
whether  a  residue  removal  procedure 
must  be  conducted  in  accondance  with 
paragraph  (g)  of  this  section.  The  refiller 
can  identify  the  previous  pesticide 
product  by  reference  to  the  label  or 
labeling. 

(e)  Container  inspection.  Before 
repackaging  a  pesticide  product  into  any 
refillable  container,  a  refiller  shall 
visually  inspect  the  exterior  and  interior 
(if  possible)  of  the  container  and  the 
exterior  of  appurtenances  to  determine 
whether  the  container  meets  the 
necessary  criteria  with  respect  to 
continued  container  integrity,  required 
nmAings,  age  of  the  coQtainer,  and 
tamper-evident  devices.  The  container 
shall  fail  the  inspection,  and  shall  not 
be  refilled,  if: 

(1)  The  integrity  of  the  container  is 
compromised  in  any  of  the  following 
ways: 

(i)  There  is  significant  corrosion  or 
ultraviolet  light  damage. 

(ii)  There  are  structural  defects 
including,  but  not  limited  to.  significant 
cracks,  visible  holes,  bad  dents,  or 
defective  or  weakened  welds. 

(iii)  There  is  damage  to  the  fittir>gs, 
valves,  tamper-evident  devices  or  other 
appurtenances  that  could  affect  the 
integrity  of  the  container. 

(2)  The  container  does  net  bear  the 
permanent  markings  required  by 

§  165.124.  or  such  markings  are  not 
legible. 

(3)  The  container  does  not  have  an 
intact  and  functioning  one-way  valve  or 
tamper-evident  device  on  each  aperture, 
if  required. 

(0  Age  of  plastic  liquid  minibulk 
containers.  A  refiller  shall  not  repackage 
a  pesticide  product  into  a  plastic  liquid 
minibulk  container  more  than  6  years 
after  the  date  of  manufacture  of  the 
container. 

(g)  Residue  remo\xil  procedures.  (I)  A 
refiller  shall  conduct  the  pesticide 
product's  refilling  residue  removal 
procediores  before  repackaging  the 
pesticide  product  into  a  refillable 
container,  unless  all  of  the  following 
conditions  are  met: 

(i)  Each  temper-evident  device  is 
intact,  if  tlie  refillable  container  has  one 
or  more  tamper-evident  devices. 


(ii)  The  container  previously  held  a 
product  with  a  single  active  ingredient 
and  is  being  used  to  repackage  a  product 
with  the  same  single  active  ingredient. 

(iii)  There  is  no  reaction  or  interaction 
between  the  pesticide  product  being 
repackaged  and  the  residue  remaining 
in  the  container  that  would  cause  the 
composition  of  the  product  being 
repackaged  to  differ  from  its 
composition  as  described  in  the 
statement  required  to  be  submitted  by 
the  registrant  in  connection  with 
registration  under  section  3  of  the  Act. 

(2)  In  addition  to  conducting  the 
refilling  residue  removal  procedure,  in 
all  cases  where  the  container  has  a 
broken  (not  intact)  tamper-evident 
device,  other  procedures  may  need  to  be 
taken  to  assure  that  product  integrity  is 
maintained. 

(h)  Quantity  that  may  be  refilled.  A 
refiller  may  repackage  any  quantity  of  a 
pestidde  product  into  a  refillable 
container  up  to  the  rated  capacity  of  the 
container. 

(i)  Reiabeling  procedures.  A  refiller 
shall  securely  attach  the  new  label  (such 
that  the  label  can  reasonably  be 
expected  to  remain  affixed  during  the 
foreseeable  conditions  and  period  of 
use).  The  new  label  and  labeling  shall 
comply  in  all  respects  with  the 
requirements  of  §  156. 10  of  this  chapter. 
In  particular,  the  refiller  shall  ensure 
that  the  net  contents  stateoient  and  EPA 
establishment  number  appear  on  the 
new  label. 

$165,136   nefHter  recordkeeping  and 
Inspaettona. 

Each  refiller  shall  maintain  the 
records  Hsted  in  this  section.  The 
refiller,  upon  request  of  any  officer  or 
employee  of  the  Agency  or  of  any  State 
or  political  subdivision  duly  designated 
by  the  Agency,  shall  furnish  or  make 
available  for  inspection  and  copying  the 
records  listed  in  this  section. 

(a)  Recordkeeping  for  each  pesticide 
product.  The  following  records  shall  be 
maintained  for  as  long  as  the  refiller 
distributes  or  sells  a  pesticide  product 
in  refillable  containers,  and  for  3  years 
thereafter.  The  refiller  shall  maintain 
copies  of  the  following: 

(1)  The  written  contract  or  written 
authorization,  as  described  in 

§  165.129(a).  horn  the  product's 
registrant  for  the  pesticide  product. 

(2)  The  registrant's  written  refilling 
residue  removal  procedure  for  the 
pesticide  product. 

(3)  The  registrant's  written  list  of 
acceptable  containers  for  the  pestidde 
product. 

(b)  Return  c^refiUabte  containers.  For 
each  refillable  container  that  has  been 
used  in  the  distribution  or  sale  of  a 
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pesticide  product  and  delivered  to  the 
re  filler  to  be  refilled,  the  following 
informatioD  shall  be  recorded  and 
maintained  for  3  years  after  the  date  of 
receipt: 

(1)  The  name  and  address  of  the 
person  providing  the  refillable 
container. 

(2)  The^rial  number  of  the  refillable 
container. 

(3)  The  date  the  reHIlahle  container 
was  received. 

(4)  The  name  ar»d  EPA  registration 
number  of  the  pesticide  product  that 
was  last  distributed  or  soid  in  the 
refillabie  container. 

(c)  Refilling  of  refillable  containers. 
Each  time  a  refilier  repackages  a 
pesticide  product  into  a  refillable 
container  and  distributes  or  sells  the 
product,  the  following  records  shall  be 
generated  and  maintained  for  at  least  3 
years  after  the  date  of  repackaging: 

(1)  The  name,  EPA  registration 
number,  and  amount  of  the  pesticide 
product  distributed  or  sold  in  the 
refillable  container. 

(2)  The  date  of  the  distribution  or  sale. 

(3)  The  name  and  address  of  the 
consignee. 

(4)  The  serial  number  of  the  refillable 
container. 

(5)  A  record  that  the  refilier  has 
conducted  the  container  inspection 
procedure  and  the  results. 

(6)  A  record  of  whether  a  refilling 
residue  removal  procedure  was 
conducted,  and  if  not,  why  not. 

S  146.139    Cen^lwicedats*. 

(a)  As  of  [2  vears  after  the  date  of 
pubhcation  o/  the  final  rule  in  the 
Federal  Register}  all  pesticide  product 
distributed  or  sold  in  refillable 
containers  shall  be  distributed  or  sold 
only  in  compliance  with  this  subpart. 

(b)  Certifications  for  pesticide 
products  registered  as  of  (date  of 
publication  of  the  finaJ  rule  in  the 
Federal  Register)  shall  be  submitted  lo 
and  received  by  the  Agency  by  (2  years 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register]. 

Subpart  H  —  Standafds  for  Pesticide 
Containment  Structures 

S  165^140    Scope  and  purpose. 

(a)  Scope.  This  subpart  prescribes  the 
requirements  for  containment  of 
stationary  bulk  contaii>ers  and  pesticide 
dispensing  areas  at  pesticide  refiiling 
establishments  and  at  certain  atha 
facilities  that  store  bulk  quantities  of 
pesticide  products. 

(b)  Purpose.  The  purpose  of  this 
subpart  is  to  protect  human  health  and 
the  environment  from  exposure  to 
pesticides  resulting  from  spills  and 


leaks  and  to  reduce  the  generation  of 
wastes  associated  with  Uie  storage  and 
handling  of  bulk  quantities  of  pesticide 
products  and  with  pesticide  container 
refilling  operations. 

$165,141    Appncabinty  to  (acuities  and 
persons. 

(a)  General  applicability.  The 
requirements  of  this  subpart  apply  to 
each  facility  identified  in  paragraph  (b) 
of  this  section  which  contains  a 
stationary  bulk  container  or  a  pesticide 
dispensing  area  used  for  an  agricultural 
pesticide. 

fb)  Facilities  covered.  The 
requirements  of  this  subpart  cover: 

(1)  Refilling  estabhshments  whose 
principal  business  is  retail  sale. 

(2)  Custom  blenders,  as  defined  in 
§  167.3  of  this  chapter.  j 

(3)  Facihties  of  businesses  wkich 
apply  an  agricultural  pesticid^,^c. 
compensation  (other  ^an  trading  of 
personal  services  between  agricultural 
producers). 

(c)  Responsibilities  of  owners  and 
operators.  The  owners  and  operators  of 
the  facihty  are  responsible  for  assuring 
that  the  facility  a>mplie8  with  the 
requirements  of  fnis  subpart. 

S  165.142    Appybblllty  to  Stationary  bulk 
containers  andi^esttckto  dtapsnstng  arses. 

(a)  StatioiUuy  bulk  containers.  (1) 
Unless  exempted  by  paragraph  (a)(2)  of 
this  section,  each  stationary  bulk 
container  at  a  facihty  shall  be  protected 
by  a  containment  structure  which  shall 
meet: 

(i)  The  general  requirements  of 
S165.14&. 

(ii)  The  secondary  containment 
requirements  of  §i  165.148  for  liquid 
bulk  containers  or.  as  applicable,  of 
§  165.150  for  dry  bulk  containers. 

(2)  A  stationary  bulk  container  is 
exempt  from  the  requirements  of  this 
subpart  if  any  of  the  following 
conditions  exists: 

(i)  Ail  pesticide  that  can  be  removed 
from  the  container  by  customary 
methods  such  as  draining,  pumping  or 
aspirating  has  been  removed  (whether 
or  not  residues  have  been  removed  by 
washing  or  rinsing). 

(ii)  The  container  holds  only  pesticide 
rinsates  or  wash  waters,  and  is  so 
labeled. 

(iii)  The  container  holds  only 
pesticides  which  would  be  gaseous  if 
released  at  atmospheric  temperature  end 
pressure. 

(iv)  The  container  is  dedicated  to  non- 
pesticide  use,  and  is  so  labeled. 

Cb)  Pesticide  dispensing  areas.  (1) 
Unless  exempted  in  paragraph  (b)(2)  of 
this  section,  each  pesticide  dispensing 
area  where  any  of  the  following 


activities  are  conducted  must  be 
protected  by  a  contairunent  structure 
which  meets  the  general  requirements  of 
§  165.146  and  the  specific  requirements 
for  containment  pads  of  §  165.152: 

(i)  The  dispensing  of  p>esticide  from  a 
stationary  bulk  container  for  any 
purpose,  including,  but  not  limited  to, 
refilling  refillable  containers,  service 
containers,  transport  vehicles  or 
application  equipment,  or  emptying 
prior  to  cleaning. 

(ii)  The  dispensing  of  pesticide  from 
any  container  other  than  a  stationary 
bulk  container  for  the  purpose  of 
refilling  a  refillable  container  for  sale 
and  distribution.  Contairunent 
requirements  do  not  apply  if  pesticide  is 
dispensed  from  such  containers  far 
purposes  other  than  refilling. 

(iii)  The  emptying,  cleaning  or  rinsing 
of  anv  refillable  container. 

(iv)  The  dispensing  of  pesticide  from 
a  transport  vehicle  for  purposes  of 
filling  a  stationary  bulk  container. 

(2)  A  pesticide  dispensing  area  is 
exempt  from  the  requirements  of  this 
subpart  if  any  of  the  following 
conditions  exist: 

(i)  The  only  pesticides  in  the  pesticide 
disp)ensing  area  are  pesticides  which 
would  be  gaseous  when  released  at 
atmospheric  temperature  and  pressure. 

(ii)  The  only  pesticide  containers 
refilled  or  emptied  within  the  pesticide 
dispensing  area  are  stationary  bulk 
containers  and  tba  area  is  protected  by 
a  secondary  containment  unit  meeting 
the  requirements  of  this  subpart. 

(iii)  The  pesticide  dispensing  area  is 
used  solely  for  dispensing  pesticide 
from  a  rail  car  which  does  not  remain 
at  a  facility  long  enough  to  meet  the 
definition  of  a  stationary  bulk  container. 

$165,144    Exlsdng  and  new  containmsni 
structures. 

(a)  ExistJirg  containment  structures. 
For  purposes  of  this  subpart,  existing 
containment  structure  means  a 
containment  structure  for  which 
installation  has  commenced  on  or  before 
|3  months  after  the  date  of  publication 
of  the  final  rule  in  the  Federal  Register  I. 
Installation  is  considered  to  ha\'e 
commenced  if: 

(1)  The  owner  or  operator  has 
obtained  all  Federal,  State,  end  local 
approvals  or  permits  necessary  to  begin 
physical  constructioo  of  the 
containment  structure;  and  if 

(2)(i)  Either  a  continuous  on-site 
physical  construction  or  installation 
program  has  begun;  or 

(ii)  The  owner  or  opteratcv  has  entered 
into  contractual  obligations,  which 
cannot  be  canceled  or  modified  twithout 
substantial  loss,  for  physical 
con.struction  or  installation  of  the 
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containment  structure,  to  be  completed 
within  a  reasonable  time. 

(b)  New  containment  structures.  For 
purposes  of  this  subpart,  new 
containment  structure  means  a 
contaimnent  structure  for  which 
installation  has  commenced  after  May 
12. 1994. 

%  165.146    Containment  structures:  general 
requirements. 

Each  stationary  bulk  container  and 
each  pesticide  dispensing  area  shall  be 
protected  by  a  containment  structure 
which  meets  the  requirements  of  this 
subpart. 

(a)  Material.  (1)  The  containment 
structure  shall  be  constructed  of 
reinforced  concrete  or  other  rigid 
material  which  will  withstand  the  full 
hydrostatic  head  (dynamic  or  static), 
load  and  impact  of  any  pesticides, 
precipitation,  other  substances, 
equipment,  and  appurtenances  placed 
within  the  structure. 

(2)  The  containment  structure  shall 
not  be  constructed  of  natural  earthen 
material,  unfired  clay,  or  asphalt. 

(3Ki)  During  the  interim  period  as 
specified  in  §  165.156(b),  each  existing 
containment  structure  shall  have  a 
hydraulic  conductivity  less  than  or 
equal  to  1  x  10"*  centimeters  per 
second.  This  standard  may  be  satisfied 
by  the  use,  separate  or  combined,  of  any 
of  the  following  materials: 

(A)  Structural  materials. 

(B)  Surface  sealants  or  coatines. 

(C)  A  continuous  liner  at  the  bottom 
of  the  containment  structure. 

(ii)  Each  new  containment  structure 
shall  have  a  hydraulic  conductivity  less 
than  or  equal  to  1  x  10-''  centimeters 
per  second.  After  the  expiration  of  the 
interim  period  specified  in  §  165.156(b). 
each  existing  containment  structure  also 
shall  meet  this  requirement.  The 
standard  for  hydraulic  conductivity  may 
be  satisfied  with  materials  in  the 
manner  specified  in  paragraph 
(a)(3){i)(A)  through  (a)(3)(i)(C)  of  this 
section. 

(4)  The  containment  structure  shall  be 
constructed  of  materials  that  are 
resistant  to  the  pesticide. 

(b)  Design  and  construction.  (1)  The 
containment  structiu^  shall,  at  a 
minimum,  prevent  water  and  other 
liquids  from  seeping  into  or  flowing 
onto  it  from  adjacent  land  or  structures 
during  a  25-year,  24-hour  rainfall 
event. 

(2)  Appurtenances  and  pesticide 
containers  shall  be  protected  against 
damage  from  operating  personnel  and 
moving  equipment.  Means  of  protection 
include  but  are  not  limited  to  supports 
to  prevent  sagging,  flexible  connections, 
the  use  of  guard  rails,  barriers,  and 
protective  cages. 


(3)  No  new  containment  structure 
shall  have  an  appurtenance,  discharge 
outlet  or  gravity  drain  through  the  base 
or  wall,  except  for  direct 
interconnections  between  adjacent 
containment  structiu«s  which  meet  the 
requirements  of  this  subpart. 
Appurtenances  shall  be  configured  in 
such  a  way  that  spills  or  leaks  readily 
can  be  observed.  After  the  expiration  of 
the  interim  period  as  specified  in 
§  165.156(b),  each  existing  containment 
structure  also  shall  meet  this  standard. 

(c)  Operation.  (1)  The  owner  or 
operator  shall  operate  the  structure  in  a 
manner  that  prevents  pesticides  or 
materials  containing  pesticides  from 
escaping  from  the  containment 
structure.  This  includes,  but  is  not 
limited  to,  pesticide  residues  washed  off 
the  containment  structure  by  rainfall  or 
liquids  used  for  cleaning  the  area  within 
the  containment  structure.  All  materials 
containing  pesticide  residue  shall  be 
handled  in  accordance  with  label 
directions  and  applicable  Federal,  State 
and  local  laws  and  regulations. 

(2)  The  owner  or  operator  shall  ensure 
that  transfers  of  pesticides  between 
pesticide  containers  or  between 
transport  vehicles  and  containers  are 
attended  at  all  times. 

(3)  The  owner  or  operator  shall  ensure 
that  each  lockable  valve,  if  required  by 

§  165.124(e)(4).  on  a  stationary  bulk 
container  shall  be  locked  closed 
whenever  the  facility  is  unattended. 

(4)  The  owner  or  operator  shall  ensure 
that  spills  and  leaks  of  pesticide  on  or 
in  any  containment  structure  are 
collected,  and  recovered  in  a  manner 
that  ensures  protection  of  human  health 
and  the  environment  (including  surface 
water  and  ground  water)  and  ensures 
the  maximum  practicable  recovery  of 
the  pesticide  spilled  or  leaked.  At  a 
minimum,  cleanup  shall  occur  no  later 
than  the  end  of  each  day  on  which 
pesticides  have  been  spilled  or  leaked  in 
or  on  the  containment  structure. 

(5)  The  owner  or  operator  shall  ensure 
that  all  materials  resulting  h-om  spills 
and  leaks  are  managed  in  accordance 
with  label  instructions  and  applicable 
Federal.  State  and  local  laws  and 
regulations. 

(d)  Inspection  and  maintenance.  (1) 
At  least  monthly  during  periods  when 
pesticides  are  being  stored  or  dispensed 
on  the  containment  structure,  the  owner 
or  operator  shall  inspect  each  stationary 
bulk  container  and  its  appurtenances 
and  each  containment  structure  for 
visible  signs  of  wetting,  discoloration, 
blistering,  bulging,  corrosion,  cracks  or 
other  signs  of  damage  or  leakage. 

(2)  The  owner  or  operator  shall  repair 
any  areas  showing  visible  signs  of 
damage  and  seal  any  cracks  and  gaps  in 


the  containment  structure  and 
appurtenances  with  material  that  is 
resistant  to  the  pesticide  being  stored  or 
dispensed  and  that  meets  the  standard 
for  hydraulic  conductivity  set  forth  in 
§  165.146(a)(3)(i)  or  (a)(3)(ii),  as 
applicable. 

(3)  No  pesticide  shall  be  stored  or 
dispensed  on  a  containment  structure  if 
the  structure  fails  to  meet  the 
requirements  of  this  subpart,  until 
suitable  repairs  have  been  made.  Prompt 
removal  of  pesticides,  including 
emptying  of  bulk  containers,  in  order  to 
effect  repairs  or  recovery  of  spilled 
material  is  acceptable. 

§  16S.14a  Specific  requiren>ents  for 
containment  of  stationary  liquid  built 
containers. 

Each  stationary  liquid  bulk  container 
shall  be  protected  by  a  secondary 
containment  unit  which  meets  the 
requirements  of  §  165.146  and  of  this 
section. 

(a)  Capacity.  (1)  During  the  interim 
period  as  specified  in  §  165.156(b),  each 
existing  secondary  containment  unit 
shall  have,  at  u  minimum,  the  following 
capacity,  in  addition  to  compensating 
for  any  volume  displaced  by  containers 
and  appurtenances: 

(i)  At  least  110  percent  of  the  capacity 
of  the  largest  stationary  bulk  container 
within  a  secondary  containment  unit 
that  is  not  protected  from  precipitation. 

(ii)  At  least  100  percent  of  the 
capacity  of  the  largest  stationary  bulk 
container  within  a  secondary 
containment  unit  that  is  protected  from 
precipitation. 

(2)  Each  new  secondary  contaimnent 
unit  shall  have,  at  a  minimum,  the 
following  capacity,  in  addition  to 
compensating  for  any  volume  displaced 
by  containers  and  appurtenances: 

(i)  At  least  125  percent  of  the  capacity 
of  the  largest  stationary  bulk  container 
within  a  secondary  containment  unit 
that  is  not  protected  from  precipitation. 

(ii)  At  least  110  percent  of  the 
capacity  of  the  largest  stationary  bulk 
container  within  a  secondary 
containment  unit  that  is  protected  from 
precipitation. 

(3)  After  the  expiration  of  the  interim 
period  as  specified  in  §  165.156(b),  each 
existing  secondary  containment  unit 
shall  meet  the  requirements  of 
paragraph  (a)(2)  of  this  section. 

(b)  Design  and  construction.  (1)  Each 
new  secondary  containment  unit  shall 
allow  for  the  observation  of  leakage 
from  the  base  of  any  enclosed  stationary 
bulk  container.  This  requirement  may 
be  achieved  by  elevating  the  stationary 
bulk  container  on  structures  such  as 
legs,  skids,  raised  beds  of  rounded 
gravel,  or  by  other  methods,  provided 
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that  leaked  material  readily  can  be 
observed  and  the  integrity  of  the 
secondary  containment  unit  is 
preserved.  After  the  expiration  of  the 
interim  period  as  specified  in 
§  165.156(b),  each  existing  secondary 
containment  unit  also  shall  meet  this 
standard. 

(2)  Any  stationary  bulk  container 
protected  by  a  socondary  containment 
unit  shall  be  adequately  elevated  or 
anchored  to  prevent  floatation  in  the 
event  that  the  secondary  containment . 
unit  fills  with  Hquid. 

(c)  Inspection  and  maintenonce.  Each 
month  during  the  interim  period  as 
specified  in  §  165.156(b),  the  owner  or 
operator  shall  inventory  and  reconcile 
the  contents  of  any  stationary  bulk 
pesticide  container  which  is  protected 
by  an  existing  secondary  containment 
unit  but  not  elevated  (as  described  in 
paragraph  (b)(1)  of  this  section)  so  as  to 
aJlow  for  observation  for  leakage 
beneath  the  container.  Inventory  and 
reconciliation  shall  compare  the 
quantity  of  material  measured  in  the 
bulk  container  versus  the  quantity 
expected  (as  calculated  by  adjusting  the 
quantity  of  pesticide  measured  in  the 
bulk  container  at  the  previous  month's 
inventory  for  subsequent  amounts 
dispensed  into  and  from  the  container). 

$  165.150    Specific  containment 
requirements  for  stationary  dry  bulk 
containers. 

(a)  Each  stationary  dry  bulk  container 
shall  be  protected  by  a  secondary 
containment  unit  which  meets  the 
requirements  of  §  165.146  and  of  this 
section. 

(b)  Each  new  secondary  containment 
unit  shall  ha%  e,  et  a  minimum,  the 
capacity  to  contain  100  percent  of  the 
volume  of  t-he  largest  stationary  dry  bulk 
container  within  the  containment 
.structure.  In  addition  to  compensating 
for  any  volume  displaced  by  containers 
and  appurtenances.  After  the  expiration 
of  the  interim  period  as  specified  in 

§  165.1 56(b),  each  existing  secondary 
containment  unit  also  shall  meet  this 
requirement. 

%  165.152    Specific  containment 
requlremef>ts  for  pesticide  dispensing 
areas.       ; 

Each  pfeticide  dispensing  area  shall 
be  protecled  by  a  containment  pad 
which  meets  the  requirements  of 
§  165.146  and  this  section. 

(a)  Capacity.  The  containment  pad 
shall  have,  at  a  minimum,  a  holding 
capacity  of  1.000  gallons  or,  if  no 
container  or  pesticide- holding 


equipment  on  the  containment  pad 
exceeds  a  capacity  of  1,000  gallons,  the 
minimum  capacity  of  the  containment 
pad  shall  be  at  least  100  percent  of  the 
capacity  of  the  largest  pesticide 
container  or  p)esticide-holding 
equipment  used  on  the  pad. 

(bj  Design  and  construction.  (1)  The 
containment  pad  shall  be  designed  and 
constructed  to  intercept  leaks  and  spills 
of  pesticides  which  may  occur  in  the 
pesticide  dispensing  area.  The  surface 
area  of  the  containment  pad  shall  be 
sufficient  to  extend  completely  beneath 
any  container  on  the  pad  except 
transport  vehicles  which  are  dispensing 
pesticide  for  sale  or  distribution  to  a 
facility's  stationary  bulk  container.  For 
such  vehicles  the  surface  area  of  the 
containment  pad,  at  a  minimum,  shall 
accommodate  the  portion  of  the  vehicle 
where  the  delivery  hose  or  de\ice 
couples  to  the  vehicle. 

(2)  The  surface  of  each  new 
containment  pad  shall  be  sloped  toward 
a  liquid-tight  sump  where  liquids  can  be 
collected  for  removal.  After  the 
expiration  of  the  interim  period  as 
specified  in  §  165.156(b),  each  existing 
containment  pad  also  shall  meet  this 
reciiirement. 

(3)  The  containment  pad  shall  have  a 
means  of  removing  and  recovering 
spilled,  leaked,  or  discharged  material 
and  hainfall  such  as  by  a  manually 
activated  pump.  Automatically 
activated  pumps  lacking  automatic 
overflow  cutoff  switches  for  the 
receiving  container  are  prohibited. 

§165.153    integrated  systems.    ' 

Containment  pads  and  secondary 
containment  units  may  be  combined 
into  integrated  systems  provided  the 
requirements  of  §165.146  and,  as 
applicable,  §  §  165.148, 165.150,  and 
165.152  are  satisfled  separately.  If  more 
than  one  stationary  bulk  container  is 
located  at  a  facility,  the  requirements  for 
secondary  containment  units  may  be 
applied  individually  to  each  stationary 
bulk  container  or  collectively,  at  the 
option  of  the  facility. 

S 1 65. 1 56    Compliance  dates. 

(a)  As  of  |2  years  after  the  da'e  of 
publication  of  the  final  rule  in  the 
Federal  Register)  each  new  contain.ment 
structure  shall  be  in  compliance  with  all 
applicable  requirements  of  this  subpart. 

(b)  The  interim  period  of  this  subpart 
begins  on  (2  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register)  and  ends  on  [10  years 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Rpgisterl.  During  this 


interim  period,  each  existing 
containment  structure  shall  be  in 
compliance  with  those  requirements 
identified  as  interim  and  shall  be  fully 
in  compliance  with  all  other  applicable 
requirements. 

(c)  As  of  |10  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Registerl  each  existing  facility 
shall  be  in  compliance  with  the  full 
requirements  of  this  subpart.  Interim 
requirements  shall  no  longer  apply  to 
any  facility  or  containment  structure. 

$165,157    Recordkeeping  requirements 
and  Inspections. 

Each  owner  or  operator  shall  maintain 
the  records  hsted  in  this  section.  The 
owner  or  operator,  upon  request  of  any 
officer  or  employee  of  the  Agency  or  of 
any  State  or  political  subdivision  duly 
designated  by  the  Agency,  shall  furnish 
or  make  available  for  inspection  and 
copying  the  records  listed  in  this 
section. 

(a)  The  following  records  shall  be 
maintained  for  at  least  3  years: 

(1)  Records  of  inspection  and 
maintenance  for  each  containment 
structure  and  for  each  stationary  bulk 
container  and  its  appurtenances, 
including  the  name  of  the  person 
conducting  the  inspection  or 
maintenance,  date,  conditions  noted, 
and  maintenance  performed. 

(2)  During  the  interim  period 
referenced  in  §  165.156(b).  monthly 
records  of  inventory  and  reconciliation, 
including  for  each  stationary  bulk 
container  applicable  under  the 
provisions  of  §  165.148(c),  the  name  of 
product  stored,  the  quantity  measured  at 
previous  inventory,  the  quantities 
dispensed  from  or  added  to  container, 
and  reconciliation  with  the  quantity 
measured  at  the  most  recent  inventory. 

(3)  For  any  dry  or  liquid  bulk 
container  that  holds  pesticide  but  is  not 
protected  by  a  secondary  containment 
unit  that  meets  the  requirements  of  this 
subpart,  records  of  the  duration  over 
which  the  container  remains  at  the  same 
lociation  at  the  facility. 

(b)  Each  owner  or  operator  shall 
maintain  written  confirmation  of 
hydraulic  conductivity  as  required  in 

§  165.146(a)(3)  and  (d)(2)  and  statements 
of  resistance  to  the  pesticide  as  required 
in  §  165.146(a)(4)  and  (d)(2).  The  owner 
or  operator  shall  maintain  these  records 
for  as  long  as  the  containment  strudure 
is  in  use,  and  3  years  thereafter. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19,  20,  21, 26, 51, 70, 71, 
73,  74,  76  and  95 

RIN3150-AE62 

Certlflcation  of  Gaseous  Diffusioni 
Plants 

AGENCY:  Nuclear  Regulatory 
Commission. 
,  ACTION:  Proposed  rule^ 

SUMMARy:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  add  a  new  part 
that  would  include  the  requirements  for 
certification  and  operation  of  the  U.S. 
Department  of  Energy  (DOE)  owned 
gaseous  di^sion  plants  that  enrich 
uranium.  These  proposed  regulations 
would  protect  the  public  health  and 
safety  from  radiological  hazards  and 
would  provide  for  the  common  defense 
and  security,  including  adequate 
safeguards,  in  all  uranium  enrichment 
activities  of  the  United  States 
Enrichment  Corporation  {USECl  in  its 
of)eration  of  the  two  gaseous  diffusion 
plants  that  USEC  is  leasing  from  the 
DOE.  These  two  plants  are  located  in 
Paducah.  Kentucky,  and  Portsmouth, 
Ohio.  In  addition  to  the  proposed  new 
part,  a  number  of  conforming 
amendments  are  also  being  proposed  to 
NRC's  Regulations. 

DATES:  Submit  comments  by  April  12, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC.  20555. 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike.  Rockville,  MD,  20852, 
between  7:45  am  and  4:15  pm  Federal 
workdays. 

Copies  of  comments  received,  the 
environmental  assessment,  finding  of  no 
significant  impact,  and  the  regulatory 
analysis  may  be  examined  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level).  Washington,  DC. 
FOR  FURTHER  WFORMATJON  CONTACT:  Mr. 
C.  W.  Nilsen,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
IX  20555,  telephone  (301)  492-3834; 
Mr.  S.  R.  Ruffin,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (301) 
504-2696;  Mr.  C.  B.  Sawyer,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 


U.S.  Nuclear  Regulatory  Commission. 
Washington,  tX:  20555,  telephone  (301) 
504-2366;  or  Mr.  D.  G.  Kidd.  Office  of 
Administration,  Division  of  Security. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone  (301) 
492-4127. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  President  signed  H.R.  776.  the 
"Energy  Policy  Act  of  1992"  (the  Act), 
into  law  on  October  24, 1992.  The  Act 
amended  the  Atomic  Energy  Act  of  1954 
("AEA"),  to  establish  a  new  government 
corporation,  the  U.S.  Enrichment 
Corporation  (the  "Corporation"),  for  the 
purpose  of  managing  and  operating  the 
uranium  enrichment  enterprise 
previously  owned  and  operated  by  the 
Department  of  Energy.  Section  1701  of 
the  AEA,  as  amended,  provides  that 
within  2  years  after  enactment  of  the 
legislation,  the  NRC  is  required  to 
promulgate  standards  that  will  apply  to 
the  two  operating  gaseous  diffusion 
plants  to  protect  the  public  health  and 
safety  from  radiological  hazards,  and  to 
provide  for  the  common  defense  and 
seomty.  The  NRC  is  projKwing  to 
estabhsh  requirements  and  procedures 
for  the  certification  process  by  addition 
of  a  new  part  to  Chapter  I  of  Title  10  of 
the  Code  of  Federal  Regulations. 

Section  1701(b)(2)  of  the  AEA.  as 
amended,  directs  the  NRC  to  establish  a 
certification  process  under  which  the 
two  gaseous  diffusion  plants  at 
Portsmouth.  Ohio,  and  Paducah. 
Kentucky,  to  be  operated  by  the 
Corporation,  will  be  annually  certified 
by  the  NRC  for  compliance  with  those 
standards. 

The  Commission  recognizes  that  the 
gaseous  diffusion  plants  were  designed 
and  constructed  before  the  new 
certification  requirement  was 
established  in  the  Energy  Policy  Act  of 
1992,  and  that  they  have  operated  safely 
for  approximately  40  years.  This 
proposed  rule  is  based  upon  comparable 
NRC  requirements  that  have  been  in 
place  for  a  number  of  years,  and  that  the 
staff  believes  are  adequate  and 
appropriate  for  the  gaseous  diffusion 
plants,  and  are  at  least  as  stringent  as 
the  DOE  requirements  under  which  the 
plants  currently  operate.  However,  in 
notice  and  comment  rulemaking  there  is 
the  potential  that  as  a  result  of  public 
comment  on  the  proposed  rule,  the  final 
rule  may  include  different  criteria.  In 
this  connection,  commenters  should  be 
informed  that  the  DOE  has  identified 
oversight  operational  requirements  to  be 
met  by  the  gaseous  diffusion  plants  for 
the  transition  period  in  which  IX)E 
continues  to  regulate  the  plants,  until 


NRC  assumes  responsibility  for 
regulatory  oversight.  The  NRC  will  not 
assume  regulatory  oversight  authority 
unt'l  after  it  establishes  the  final  rule 
and  completes  the  first  certification 
process.  The  DOE  submittal  which 
describes  oversight  requirements  may  be 
reviewed  in  the  NRC  Public  Document 
Room. 

Also,  the  Corporation  has  submitted 
unsolicited  proposed  standards  for  the 
gaseous  diffusion  plants  which  are 
included  as  Appendix  A  to  this 
document.  The  Commission  invites 
comments  on  whether  some  or  all  of  the 
requirements  proposed  by  the 
Corporation  or  contained  in  the  DOE 
oversight  requirements  should  be  used 
in  lieu  of  those  proposed  by  the 
Commission.  Based  on  public 
comments,  the  Commission  will 
consider  whether  it  should  adopt 
selected  portions  of  them  in  the  final 
rule.  The  Commission  must  determine 
that  the  certification  process,  including 
tny  modifications  based  on  public 
comments,  will  provide  an  adequate 
level  of  protection  of  the  public  health 
and  safety,  the  environment,  and  the 
common  defense. 

The  Commission  has  also  prepared  a 
side-by-side  comparison  of  the  proposed 
regulations  with  the  requirements  set 
forth  in  DOE'S  transition  document  and 
existing  NRC  regulations.  The  document 
can  be  reviewed  in  the  NRC  Public 
Document  Room.  The  Commission 
explicitly  invites  public  comment  on 
whether  any  of  the  proposed 
requirements  exceed  those  necessary  to 
protect  the  public  health  and  safety  and. 
if  so.  whether  the  added  safety 
protection  warrants  the  costs  that  would 
be  incurred  to  implement  the 
requirement. 

In  addition  to  the  proposed  new  part 
76.  a  number  of  conforming  changes  are 
also  being  proposed  to  the  provisions  of 
Chapter  I  of  Title  10  of  the  Code  of 
Federal  Regulations.  These  changes 
would  be  necessary  to  implement  the 
new  part. 

Proposed  Action 

The  Commission  is  proposing  to  add 
a  new  10  CFR  Part  76  entitled 
"Certification  of  Gaseous  DifKision 
Plants."  This  new  part  will  include 
procedural  requirements,  generally 
applicable  NRC  health  and  safety 
standards,  technical  safety 
requirements,  and  safeguards  and 
security  requirements  specific  to  the 
gaseous  diffusion  plants.  The 
Commission  will  use  the  requirements 
included  in  this  new  Part  76  to  satisfy 
Energy  Policy  Act  requirements.  The 
certification  requirements  in  this 
proposed  rulemaking  include  actions 


Federal  Register  /  Vol.  59.  No.  29  /  Friday.  February  11,  1994  /  Proposed  Rules  6793 


that  are  either  required  by  the  Act  or 
required  by  the  Commission's  own 
procedures  to  protect  the  public  health 
and  safety  from  radiological  hazards,  to 
provide  for  the  common  defense  and 
security,  and  to  ensure  adequate 
safeguards. 

A.  General  Requirements. 

The  general  requirements  being 
proposed  are  based  on  and  derived 
mainly  from  10  CFR  part  70.  Part  70 
contains  the  regulations  used  by  the 
Commission  to  license  the  possession  of 
special  nuclear  material  at  major  fuel 
cycle  facilities  for  which  the  NRC  has 
regulatory  responsibility  for  protecting 
public  health  and  safety,  and  the 
common  defense  and  security.  Specific 
proposed  sections  in  this  new  part, 
which  are  based  on  10  CFR  Part  70,  as 
modified  for  the  certification  process, 
include  the  following: 

Section  76.1     Purpose.  This  section 
defines  the  purpose  of  Part  76  to  be 
limited  to  certification  of  the  existing  40 
year  old  gaseous  diffusion  plants 
previously  operated  by  the  Department 
of  Energy.  (Reference  §  70.1). 

Section  76.2     Scope.  This  section 
defines  the  scope  of  Part  76  to  cover  the 
operation  of  gaseous  diffusion  plants 
previously  operated  by  DOE  and  leased 
to  the  Corporation,  and  clarifies  the  new 
part  applies  only  to  those  plants. 
(Reference  §  70.2). 

Section  76.4    Definitions.  This 
section  contains  definitions  of  terms  as 
used  in  this  part.  (Reference  §  70.4). 

Section  76.5    Communications.  This 
section  describes  requirements  for  oral 
and  written  submissions  to  the 
Commission.  (Reference  §  70.5). 

Section  76.6    Interpretations  This 
section  contains  requirements  for 
interpretations  authorized  by  the 
Commission.  (Reference  §70.6). 

Section  76.7    Employee  protection. 
This  section  indicates  that 
discrimination  is  prohibited.  (Reference 
§70.7). 

Section  76.8    Information  collection 
requirements:  0MB  approval  not 
required.  This  section  indicates  that  the 
information  collection  requirements 
contained  in  this  part  need  not  be 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
vdth  the  paperwork  Reduction  Act 
(Reference  §  70.8). 

'Section  76.9    Completeness  and 
accuracy  of  information.  This  section 
specifies  that  all  information  must  be 
complete  and  accurate.  (Reference 
§  70.9). 

Section  76.10    Deliberate 
misconduct.  This  section  prohibits 
certain  Corporation  activities  and 


describes  resulting  enforcement  action. 
(Reference  §  70.10). 

Section  76.23    Specific  exemptions. 
This  section  specifies  that  the 
Commission  may  grant  exemptions. 
(Reference  §70.14). 

Section  76.76    Backfitting.  This 
section  sets  forth  the  conditions  for 
backfitting  the  plants  and  establishes 
backfit  guidelines.(Reference  §  50.109). 

Section  76.81    Authorized  use  of 
radioactive  material.  The  section  sets 
forth  requirements  for  the  Corporation's 
possession  and  use  of  radioactive 
material.  (Reference  §  70.41). 

Section  76.83    Transfer  of  radioactive 
material.  This  section  contains 
requirements  for  the  Corporation's 
transfer  of  radioactive  material. 
(Reference  §  70.42). 

Section  76.89    Criticality  accident 
requirements.  This  section  contains 
monitoring  requirements  for  criticahty 
accidents.  (Reference  §  70.24). 

Section  76.91     Emergency  planning. 
This  section  contains  emergency 
planning  requirements.  (Reference 
§70.22(i)). 

Section  76.120     Reporting 
requirements.  This  section  contains 
requirements  for  1 -hour  notification,  4- 
hour  notification.  24-hour  notification, 
and  for  preparation  and  submission  of 
reports.  (Reference  §  70.50,  §  70.52,  and 
§74.11). 

Section  76.121     Inspections.  This 
section  states  that  the  Corporation  shall 
afford  the  Commission  opportunity  for 
inspection  and  that  office  space  for 
Commission  inspection  personnel  must 
be  provided.  (Reference  §  70.55). 

Section  76.131     Violations.  This 
section  specifies  actions  the 
Commission  may  take,  to  include 
obtaining  a  court  order  to  prevent  a 
violation  and  contains  civil  penalty 
provisions.  (Reference  §  70.71). 

Section  76.133    Criminal  penalties. 
This  section  specifies  criminal  sanctions 
for  violations.  For  purposes  of  section 
223  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  which  provides  for 
criminal  sanctions,  all  regulations  in 
part  76  are  issued  under  one  or  more  of 
sections  161b,  161i,  or  161o  except  for 
the  sections  listed  in  §  76.133(b). 
(Reference  §  70.72). 

B.  Procedural  Requirements 

As  directed  by  Section  1701(c)  of  the 
AEA,  as  amended,  the  proposed  rule 
contains  procedures  for  the  annual 
certification  process.  Apart  from 
requiring  an  annual  application  for  a 
certificate  of  compliance  and  a 
determination  by  the  Commission,  in 
consultation  with  EPA.  of  compliance 
with  the  NRC's  standards,  the 
legislation  does  not  specify  procedures 


for  the  certification  process.  In  addition, 
the  amendments  to  the  AEA  provide 
that  the  requirement  for  a  certificate  of 
compliance  is  in  lieu  of  any  requirement 
for  a  license.  Thus,  the  NRC  has 
substantial  discretion  in  determining 
appropriate  procedures  for  the 
certification  process.  By  providing  for 
public  notice  and  a  written  comment 
period  with  respect  to  an  application  for 
a  certificate  of  compliance,  as  well  as 
the  opportunity  for  the  Corporation  and 
other  interested  parties  to  petition  the 
Commission  for  review  of  the  decision 
to  grant  or  deny  a  certificate  or  request 
for  approval  of  a  compliance  plan,  the 
Commission  believes  that  it  is  proposing 
a  fair  and  efficient  procedural  scheme. 

The  procedural  requirements  being 
proposed  for  the  certification  process,  to 
implement  provisions  of  the  Act  and  to 
constitute  the  Commission  s  proposed 
certification  process,  include: 

Section  76.21     Certificate  required. 
This  section  contains  the  requirement  to 
obtain  a  certificate  of  compliance  to 
operate  the  gaseous  diffusion  plants. 
(Reference  the  Act). 

Section  76.31     Annual  application 
requirement.  This  section  sf>ecifies  the 
annual  application  requirements  for  the 
certificate  of  compliance.  (Reference  the 
Act). 

Section  76.33    AppUcation 
procedures.  This  section  contains  filing 
requirements  and  specifies  the  required 
contents  of  the  application. 

Section  76.37    Federal  Register 
notice.  This  section  concerns  public 
notice  of  the  filing  of  an  application  and 
the  opportunity  for  public  comment. 

Section  76.39    Public  meeting.  This 
section  describes  the  procedures  for  a 
public  meeting  on  the  application  to  be 
held  at  the  discretion  of  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards  (NMSS),  NRC,  and 
provisions  for  a  transcript  of  a  meeting. 
A  public  meeting  will  be  held  on  the 
first  certification  application. 

Section  76.41     Record  underlying 
decisions.  This  section  specifies  that 
any  decision  must  be  based  on 
information  in  the  record  and  that 
significant  information  on  any 
proceeding,  with  limited  exceptions, 
must  be  part  of  the  pubfic  docket.  This 
is  not  intended  to  constitute  a 
requirement  of  adjudication  on  the 
record  after  opportunity  for  agency 
hearing  under  the  .administrative 
Procedure  Act. 

Section  76.43    Annual  date  for 
decision.  This  section  describes  the 
timing  of  the  annual  decision  on  the 
application  by  the  Director,  NMSS. 

Section  76.45     Application  for 
amendment  of  certificate.  This  section 
states  the  procedure  for  the  Corporation 
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to  apply  for  an  amendment  of  a 
certiRcate  prior  to  the  established  date 
of  the  next  application  for  a  certificate. 

Section  76.51     Conditions  of 
certification.  This  section  requires 
compliance  by  the  Corporation  with  all 
requirements  set  forth  and  referenced  in 
Part  76  or  in  a  certificate  of  compliance 
or  approved  compliance  plan. 

Section  76.53    Consultation  with 
Environmental  Protection  Agency 
(EPA).  This  section  requires  that  the 
Commission  will  consult  with  the  EPA 
in  making  the  annual  decision  on  the 
application  for  a  certificate,  including 
the  provisions  of  any  compliance  pla^. 

Section  76.55    Timely  renewal.  This 
section  states  that  timely  and  suHlcient 
filing  of  an  application  for  a  certificate 
of  compliance  maintains  in  effect  any 
existing  certification  or  approved 
compliance  plan  until  issuance  of  a 
final  and  effective  decision  on  the 
application.  This  addresses  the  unlikely 
situation  in  which  the  Commission  is 
unable  to  make  its  final,  annual 
determinations  regarding  an  appUcation 
for  a  certificate  of  compliance  despite 
the  filing  of  a  sufficient  application.  In 
this  case,  the  Commission  will  deem  its 
prior  determinations  regarding 
compliance  to  be  its  current  and 
effective  determinations  until  final 
resolution  of  the  subsequent  appbcation 
and  vvill  advise  Congress  accordingly  in 
its  annual  report  under  section  1701(b) 
of  the  A£A,  as  amended.  The 
Commission  invites  commenters  to 
specifically  address  this  proposal. 

Section  76.60    Regulatory 
requirements  which  apply.  This  section 
specifies  the  requirements  which  the 
NRC  will  apply  for  certification  of  the 
Corporation's  operation  of  the  gaseous 
diffusion  plants. 

Section  76.62    Issuance  of  certificate 
or  approval  of  compliance  plan.  This 
section  specifies  that  the  Director, 
NMSS,  may  issue  a  certificate  or 
approval  of  a  compliance  plan,  requires 
notice  of  the  decision  in  the  Federal 
Register,  and  states  that  the  Corporation 
or  affected  members  of  the  public  who 
have  provided  comments  in  the 
proceeding  may  seek  the  Commission's 
review  of  the  Director's  decision. 

Section  76.64    Denial  of  certificate  or 
compliance  plan.  This  section  states 
that  the  Director.  NMSS,  may  deny  a 
certificate  or  compliance  plan  and  that 
the  denial  must  be  noticed  in  the 
Federal  Register.  This  section  also 
provides  an  opportunity  for  action  by 
the  Corporation  before  denial.  It  also 
states  that  the  Corporation  or  affected 
members  of  the  public  who  have 
provided  comments  on  the  application 
may  seek  the  Commission's  review  of 
the  Director's  decision. 


Section  76.68    Plant  changes.  This 
section  describes  plant  or  operational 
changes  permitted  by  the  Corporation 
with  or  without  prior  Commission 
approval.  Dociunentation  of  revisions 
that  do  not  require  Commission 
approval  must  be  submitted  to  the  NRC. 
For  changes  that  require  Commission 
approval  the  Corporation  may  apply  for 
an  amendment  of  a  certificate  under 
§76.45. 

Section  76.70    Post  issuance.  This 
section  specifies  procedures  for 
amendment,  revocation,  suspension,  or 
amendment  for  cause  of  the  certificate. 

Section  76.72    Miscellaneous 
procedural  matters.  This  section 
addresses  procedures  for  filing 
petitions,  ruling  on  matters  of 
procedure,  and  communication  between 
Commission  and  staff.  Additional 
guidance  regarding  the  filing  and 
service  of  petitions  for  review  of  the 
Director's  decision  and  responses  to 
such  petitions  may  be  included  in  the 
Director's  decision  or  by  order  of  the 
Commission.  

Except  for  proceedings  under  10  CFR 
part  2,  Subpart  G  for  imposition  of  a 
civil  penalty,  the  Commission  is  not 
imposing  restrictions  on  ex  parte 
conununications  or  on  the  ability  of  the 
NRC  staff  and  the  Commission  to 
communicate  with  one  another  at  any 
stage  of  this  regulatory  process.  Staff 
would  not  participate  in  a  review  of  the 
Director's  decision  as  a  party,  but  rather 
would  serve  as  an  advisor  to  the 
Commission.  Congress  has  not  required 
formal  adjudication,  and  the 
Commission  believes  that  informal 
processing  without  such  formal 
restrictions  on  communication  are  best 
suited  for  resolution  of  applications  for 
a  certificate  on  an  annual  basis. 

C.  Technical  Safety  Requirements 

The  major  technical  safety 
requirements  proposed  are  found  in  the 
following  sections: 

Section  76.35    Contents  of 
applications.  This  section  specifies  that 
applications  must  include  a  safety 
analysis  report,  a  compliance  status 
report  which  includes  environmental 
and  effluent  monitoring  data,  a  quality 
assurance  program  description,  a 
description  of  use  of  radioactive 
material,  a  description  of  the  training 
program,  a  nuclear  material  control  and 
accounting  plan,  a  physical  protection 
plan  for  special  nuclear  material  in 
transit,  a  plant  physical  security  plan, 
an  emergency  plan,  a  plan  for  security 
facility  approval  and  protection  of 
classified  information  and  hardware,  a 
description  of  the  Corporation's 
response  necessary  to  implement 
International  Atomic  Energy  Agency 


safeguards,  and  a  description  of  the 
waste  treatment  and  management 
program. 

The  proposed  paragraphs  76.35  (k) 
and  (I),  would  require  a  description  of 
the  depleted  uranium  and  waste 
management  programs,  including 
funding  plans  to  assure  availability  of 
funds  to  implement  the  programs.  The 
Commission  is  aware  that  DOE  has 
established  a  decommissioning  fund 
(See  58  FR  41160,  (August  2,  1993)  10 
CFR  Part  76,  "Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund;  Procedures  for  Special 
Assessment  of  Domestic  Utilities"  for  a 
description  of  the  fund's  and  DOE's 
requirements),  and  is  inclined  to 
interpret  that  the  NRC  has  no  regulatory 
jurisdiction  in  the  area  of 
decommissioning  funds.  The 
Commission  is  inclined  to  interpret  the 
Act  to  terminate  NRC  regulatory 
jurisdiction  over  the  Department's 
gaseous  diffusion  plants  if  and  when  the 
Corporation  ceases  operations  and  the 
plants  are  brought  to  a  cold  shutdown 
condition.  Oversight  responsibility 
would  then  revert  to  DOE  which  will  be 
responsible  for  the  plants' 
decontamination  and  decommissioning 
including  disposal  of  ail  wastes  and 
disposition  of  any  depleted  uranium  at 
the  sites.  Under  this  interpretation,  the 
Corporation's  plans  for  wastes  and 
depleted  uranium  will  therefore  be 
matters  for  DOE.  rather  than  NRC,  to 
address.  The  Commission  requests 
comments  on  appropriate 
interpretations  oi  the  Energy  Policy  Act 
of  1992,  and  after  taking  into  account 
any  such  conunents,  the  Commission 
may  eliminate  the  requirements  under 
§  76.35  (k)  and  (1). 

The  proposed  rule  would  require  any 
application  which  contains  Restricted 
Ciata.  classified  National  Secixrity 
Information.  Safeguards  Infonr.dtion, 
proprietary  or  other  withholdable  data 
to  be  prepared  in  such  a  manner  that  all 
such  information  or  data  are  separated 
from  the  information  to  be  made 
available  to  the  public. 

Section  76.85    Assessment  of 
accidents.  This  section  contains  the 
requirement  for  performance  of  a  safety 
analysis  of  the  potential  for  releases  of 
radioactive  material  from  accidents. 

Specifically,  the  proposed  rule 
requires  that  a  safety  analysis  of  the  site 
activities  be  performed  to  evaluate  the 
potential  for  releases  of  radiological 
material  from  the  existing  plants.  The 
analysis  would  evaluate  releases  from  a 
reasonable  spectnmi  of  postulated 
accident  scenarios  which  may  occur  in 
the  gaseous  diffusion  plants  taking  into 
account  the  existing  systems  in 
ope*ation.  including  procedures,  that 
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are  intended  to  mitigate  the 
consequence  of  any  release.  These 
potential  releases,  together  with 
operational  practices  and  site 
characteristics,  including  meteorology, 
are  to  be  used  to  evaluate  the  potential 
onsite  and  offsite  radiological 
consequences. 

The  Corporation  must  provide  a  level 
of  protection  against  accidents  during 
plant  operations  sufficient  to  provide 
adequate  protection  of  the  public  health 
and  safety.  In  assessing  the  level  of 
protection  provided  by  the  Corporation, 
the  operational  safety  objectives  to  be 
used  by  the  Commission  will  be  that  no 
individual  at  the  site  boundary  would 
be  likely  to  receive  a  total  radiation  dose 
to  the  whole  body  in  excess  of  .25  Sv 
(25  rems)  (total  effective  dose 
equivalent).  The  Corporation  must  also 
provide  an  assessment  of  pubhc  health 
and  safety  as  a  result  of  an  intake  of 
soluble  uranium  in  an  amount  that  can 
be  considered  as  equivalent  in  risk  to  a 
.25  Sv  (25  rems)  acute  radiation  dose. 
The  proposed  .25  Sv  (25  rems)  objective 
was  chosen  because  there  is  little  risk  of 
permanent  damage  in  the  event  of  an 
accidental  release  and  it  is  also  used  in 
10  CFR  part  100  for  part  50  hcensees. 
The  above  objectives  will  be  used  by 
NRC  as  a  factor  to  assist  in  arriving  at 
an  overall  public  health  and  safety 
determination,  and  it  does  not 
constitute  a  siting  criterion  for  the 
uranium  enrichment  plants.  Instead,  it 
should  be  used  by  the  Corporation  as  an 
operational  goal,  and  the  Corporation 
should  accordingly  provide  information 
pertaining  to  specifications  for 
conducting  plant  operations  that  would 
result  in  this  goal  being  met  or  that 
adequate  supplementary  protective 
measures  are  developed  and 
implemented. 

In  proposing  that  the  Corporation 
evaluate  intakes  of  soluble  uranium  the 
Commission  recognizes  that  the 
chemical  toxicity  of  uranium  could  be 
the  limiting  factor  in  the  accident 
analyses  under  this  section.  The 
Commission's  intent  to  use  chemical 
toxicity  considerations  in  part  76  is 
consistent  with  its  practice  elsewhere 
(e.g.,  10  CFR  20.1201(e)),  and  prevents 
any  potential  regulatory  gap  in  public 
protection  against  the  toxic  effects  of 
soluble  uranium.  In  this  regard,  the  NRC 
staff  has  placed  a  contract  to  conduct  an 
extensive  evaluation  of  the  available 
international  literature  on  the  toxic 
effects  of  uranium  in  humans,  with 
emphasis  on  sensitive  populations  such 
as  children  and  pregnant  women  which 
were  not  evaluated  in  eariier  NRC 
studies.  This  review  will  encompass  the 
present  regulatory  structure  in  place  in 
various  US.  government  agencies  and 


should  identify  any  inconsistencies  in 
approadi  or  level  of  protection  achieved 
for  both  occupational  and  public 
exposures  to  uranium  to  determine  an 
acceptable  basis  for  evaluating  the 
gaseous  diffusion  plants.  The  results  of 
this  analysis  will  be  available  by  July. 
1994,  and  will  be  considered  in 
evaluating  the  Corporation's 
application. 

"rhe  Commission  is  interested  in 
comments  on  the  use  of  safety 
objectives,  including  suggested  limiting 
values  with  supporting  rationale,  and 
whether  or  not  they  should  be  included 
as  part  of  the  rule. 

In  a  related  matter,  the  NRC  staff 
recently  announced  that  it  is  developing 
guidance  and  regulatory  requirements 
on  integrated  safety  analysis  (ISA)  of 
licensed  fuel  cycle  facilities  (58  FR 
40167,  July  27,  1993).  An  ISA  is  a 
systematic  review  process  by  which  a 
licensee  or  applicant  will  analyze  its 
faciUty  and  processes  and  will  assemble 
essential  information  for  the  safety 
analysis  report.  It  is  too  early  to 
determine  how  this  effort  will  affect  the 
gaseous  diffusion  plants.  However, 
when  a  determination  is  made  in  the 
future  regarding  any  additional  safety 
analysis  requirements  for  licensed  fuel 
cycle  facilities  or  the  methodology  for 
implementing  them,  the  apphcability  of 
these  methodologies  to  gaseous 
diffusion  plants  will  also  be  addressed. 

Section  76.87    Technical  safety 
requirements.  This  proposed  section 
specifies  that  safety  reauirements  must 
be  included  in  the  application.  Safety 
topics  to  be  considered  are  those  mainly 
associated  with  the  plant  operations, 
management  controls,  and  confinement 
of  radioactive  material. 

The  proposed  rule  requires  the 
Corporation  to  include  technical  safety 
requirements  derived  from  analyses  and 
evaluations  included  in  the  safety 
analysis  report.  These  safety 
requirements  would  include  safety 
limits  and  hmiting  control  settings 
within  which  process  variables  would 
be  maintained  for  adequate  control  to 
guard  against  the  uncontrolled  release  of 
radioactivity.  The  safety  requirements 
would  also  include  limiting  conditions 
for  operation,  surveillance 
requirements,  design  features,  and 
administrative  controls.  The 
requirements  are  similar  to  operating 
technical  specifications  or  license 
conditions  applied  to  nuclear  fuel  cycle 
plants  to  assure  that  operations  are 
controlled  as  described  in  the  safety 
analysis  report. 

Section  76.03    Quality  assurance. 
This  section  requires  a  quality  assurance 
program.  The  Commission  recognizes 
that  the  GDPs  are  fuel  cycle  facilities 


and  that  the  appropriate  quality 
assurance  (QA)  for  GDPs  is  not  the  same 
as  for  reactors.  The  GDPs  are  existing 
plants  and  they  were  designed, 
constructed,  and  assembled  over  40 
years  ago.  The  QA  requirements  for  the 
GDPs  will  be  based  on  appl>'ing  the 
applicable  QA  criteria  of  ASME  NQA- 
1-1989,  "Quality  Assurance  Program 
Requirements  for  Nuclear  FadUties".  in 
a  graded  approach  and  to  an  extent  that 
is  commensurate  with  the  importance  to 
safety. 

Section  76.95    Training.  This  section 
requires  a  description  of  the  training 
program,  that  will  be  pro\'ided  to 
personnel  to  enable  them  to  perform  the 
functions  of  their  jobs,  including 
information  on  the  positions  for  which 
training  will  be  provided,  to  assure  that 
personnel  are  qualified  to  operate  and 
maintain  the  plants  safely  and  in 
compliance  with  the  regulatory 
requirements. 

D.  Incorporation  of  Existing  Regulations 

In  addition,  portions  of  other  existing 
Commission  regulations  will  be 
applicable  for  certification  of  the 
Corporation's  operation  of  the  gaseous 
diffusion  plants  (proposed  §  76.60). 
They  are  contained  in  Title  10,  Code  of 
Federal  Regulations  as  follows: 

Requirements  for  notices, 
instructions,  and  reports  to  workers  are 
contained  in  10  CFR  part  19,  "Notices, 
Instructions,  and  Reports  To  Workere: 
Inspection  and  Investigations."  Part  19 
specifies  the  requirements  for  notices, 
instructions,  and  reports  by  the 
Corporation  to  individuals  participating 
in  gaseous  diffusion  activities.  It  also 
sets  forth  the  rights  and  responsibilities 
of  the  Commission  and  individuals 
during  interviews  on  any  matter  within 
the  Commission's  jurisdiction. 

Requirements  for  protection  against 
ionizing  radiation  are  contained  in  10 
CFR  part  20,  "Standards  For  Protection 
Against  Radiation."  Part  20  specifies  the 
requirements  to  control  the  receipt, 
possession,  use,  storage,  transfer,  and 
disposal  of  byproduct,  source,  and 
special  nuclear  material  by  the 
Corporation  in  such  a  maimer  that  the 
total  dose  to  an  individual  (including 
doses  resulting  from  radioactive 
material  and  from  radiation  sources 
other  than  background  radiation)  does 
not  exceed  the  standards  for  protection 
against  radiation  prescribed  by  the  NRC 
for  normal  operating  conditions  and 
anticipated  operational  occurrences. 

Requirements  for  reporting  of  defects 
and  noncompliance  are  contained  in  10 
CFR  part  21.  "Reporting  of  Defects  and 
Noncomphance."  Part  21  specifies  the 
procedures  and  requirements  for 
persons  to  notify  the  Commission 
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immediately  of  component  defects  or 
failure  to  comply  with  regulatory 
requirements  which  could  create  a 
substantial  safety  hazard. 

Requirements  for  fitness-for-duty 
programs  are  contained  in  10  CFR  part 
26,  "Fitness-for-Duty  Programs."  It  is 
the  purpose  of  part  26  to  prescribe 
requirements  and  standards  for 
establishment  and  maintenance  of 
fitness-for-duty  programs  to  reduce  the 
likelihood  of  theft  or  diversion  of 
strategic  special  nuclear  material.  The 
requirements  of  this  part  are  relevant 
only  to  the  extent  that  the  Corporation 
elects  to  engage  in  activities  which 
involve  formula  quantities  of  strategic 
special  nuclear  material. 

Requirements  for  packaging  and 
transportation  are  contained  in  10  CFR 
part  71,  "Packaging  and  Transportation 
of  Radioactive  Material."  It  is  the 
purpose  of  part  71  to  establish 
requirements  and  procedures  for 
packaging,  preparation  for  shipment, 
and  transportation  of  radioactive 
material. 

Requirements  for  physical  security 
and  material  control  and  accounting  are 
contained  in  10  CFR  part  70,  "Domestic 
Licensing  of  Special  Nuclear  Material," 
part  73.  "Physical  Protection  of  Plants 
and  Materials,"  and  part  74,  "Material 
Control  and  Accounting  of  Special 
Nuclear  Material,"  as  specified  in 
Subpart  E  to  this  part.  It  is  the  purpose 
of  Subpart  E  to  identify  the  specific 
sections  that  establish  the  requirements 
and  procedures  for  transfer,  protection 
at  fixed  sites  and  in  transit,  and  control 
and  accounting  of  the  various 
enrichments  of  U^^s  covered  under  the 
certification. 

Safeguards  regulation  of  special 
nuclear  material  is  conducted  on  a 
graded  basis.  The  grades  reflect  the 
importance  of  specified  kinds  and 
quantities  of  material  to  the  public 
safety  and  to  the  common  defense  and 
security.  Three  grades  of  material  are 
defined  in  Commission  regulations.  In 
declining  order  of  importance  they  are: 

(1)  Formula  quantities  of  strategic 
special  nuclear  material  (also  referred  to 
by  the  shorter  phrase  "Category  I 
material"); 

(2)  Special  nuclear  material  of 
moderate  strategic  significance 
(Category  II),  and 

(3)  Special  nuclear  material  of  low 
strategic  significance  (Category  III). 

The  gaseous  diffusion  plants  are  to 
produce  only  Category  III  material  and 
only  the  safeguards  for  that  grade  of 
material  need  apply  to  production 
activities.  Nonetheless,  the  Commission 
recognizes  that  the  Corporation  may 
need  to  or  may  opt  to  engage  in 
nonproduction  activities  that  involve 


the  other  categories  of  material.  One 
reason  stems  from  the  fact  that  in  the 
past,  the  Portsmouth  plant  has  produced 
high  enriched  uranium  hexafluoride 
(UFa).  As  a  result  of  this  past 
production,  there  may  be  portions  of  the 
plant  under  lease  by  the  Corporation  or 
to  which  the  Corporation  will  have 
access  that  will  continue  to  have  high 
enriched  UF*  fixed  to  interior  surfaces 
of  process  equipment.  Additionally, 
some  areas,  such  as  the  analytical 
laboratory,  may  continue  to  have  a  high 
enriched  inventory.  A  second  reason 
stems  from  the  possibility  that  the 
Corporation  may  elect  to  engage  in 
nonproduction  business  activities  that 
involve  high  enriched  UFs.  To  be 
responsive  to  the  full  range  of  possible 
Corporation  activities,  safeguards 
regulations  for  all  three  categories  of 
material  are  listed  in  Subpart  E  and  are 
to  be  applied  in  accordance  with  the 
categories  of  material  the  Corporation 
actually  uses,  possesses,  or  has  access 
ta 

Requirements  for  security  facility 
approval  and  protection  of  classified 
matter  are  contained  in  10  CFR  part  95. 
"Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data."  It  is 
the  purpose  of  part  95  to  establish 
requirements  and  procedures  for  the 
foregoing  matters.  The  Corporation  and 
its  contractor  personnel  will  be 
considered  as  authorized  by  the 
Commission  under  95.35(a)  for  access  to 
classified  matter  based  on  their  DOE 
access  authorizations. 

NRC  does  not  intend  to  incorporate 
any  additional  requirements  for 
personnel  security  screening  for  access 
to  or  control  over  special  nuclear 
material  as  contained  in  10  CFR  part  11, 
"Criteria  and  Procedures  for 
Determining  Eligibility  for  Access  to  or 
Control  over  Special  Nuclear  Material." 
should  the  Corporation  elect  to  engage 
in  activities  which  involve  strategic 
special  nuclear  material.  The 
requirements  for  this  separate  access 
program  are  met  by  the  EXDE  access 
authorization  program  for  the  GDPs. 

E.  Oierv/ew  of  the  Certification  Process 

The  Act  specifically  provides  for  the 
NRC  to  issue  a  certificate  of  compliance, 
in  lieu  of  a  license.  The  Commission 
intends  that  the  certificate  would  be  a 
relatively  simple  document,  which 
certifies  compliance  vkith  NRC 
requirements,  subject  to  any  applicable 
conditions,  and  subject  to  the 
Corporation's  adherence  to  the 
representations  and  commitments  in  its 
application. 

The  initial  certification  would  be 
based  on  review  of  an  application 


submitted  by  the  Corporation.  The 
initial  application  would  contain  a 
complete  description  of  operations,  a 
safety  analysis,  and  other  information 
required  to  demonstrate  compliance 
with  NRC  requirements.  Subsequent 
applications  could  reference  previously 
submitted  information.  For  annual 
reviews  after  the  initial  certification,  the 
Commission  would  focus  on  new 
information  and  changes  from  the 
previous  year,  and  public  comments. 
The  Commission  anticipates  that  it  will 
perform  a  complete  review,  similar  to 
that  performed  for  the  initial 
certification,  every  10  years.  This  would 
correspond  to  the  license  renewal 
period  for  other  fuel  facilities. 

The  proposed  rule  also  allows  for 
unscheduled  submittals  in  cases  where 
the  Corporation  proposes  new  or 
modified  operations,  and  carmot  wait 
for  the  annual  certification  because  of 
the  significant  nature  of  the 
modification.  In  such  cases,  the 
Commission  could  issue  an  amended 
certification. 

In  cases  where  either  the  Corporation 
or  the  Commission  identifies  areas  of 
non-compliance,  a  compliance  plan 
would  be  submitted  for  NRG  approval  as 
provided  in  the  Act. 

The  Commission  intends  that  the 
annual  certification  process  will  follow 
a  predictable  schedule,  with  an 
application  being  filed  in  April, 
publication  of  a  Federal  Register  notice 
shortly  thereafter  providing  at  least  30 
days  for  public  comment,  a  certification 
decision  in  October,  any  appeals  acted 
upon  by  December,  and  the  required 
report  to  Congress  in  January  of  the  nexl 
year.  However,  in  cases  where  there  are 
significant  uru^solved  issues  such  thai 
the  Commission  cannot  complete 
certification  in  a  given  year,  a 
compliance  plan  could  be  developed 
and  approved  or,  if  this  is  not  possible 
because  of  time  constraints,  a  "timely 
renewal"  provision  allows  the  previous 
certification  to  remain  in  effect  pending 
resolution.  The  Commission  would  still 
file  an  annual  report  with  Congress,  and 
identify  the  unresolved  issues. 

A  more  detailed  discussion  of  the 
certification  process  is  provided  below: 

I.  Initial  Certification 

•  The  Corporation  would  be  required 
to  initially  apply  to  the  Commission  for 
certification  six  months  after 
promulgation  of  a  final  rule  (§  76.31). 
Depending  on  when  the  final  rule  is 
issued,  the  due  date  could  be  as  early  as 
January  1.  1995.  The  application  for 
certification  must  include:  (a)  A 
description  of  operations,  (b)  a  safety 
analysis  and  other  information  to 
demonstrate  that  the  Corporation  is  in 
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compliance  with  NRC  requirements, 
and/or  (c)  a  plan  for  achieving 
compliance  with  respect  to  any  areas  of 
noncompliance  with  the  NRC  standards 
(§76.33). 

•  The  Director,  Nuclear  Material 
Safety  and  Safeguards  would  promptly 
publish  in  the  Federal  Register  a  notice 
of  receipt  of  an  appUcation  (§  76.37). 
This  would  iiu:lude:  (a)  A  notice  of 
opportunity  for  public  comment,  with  at 
least  a  30  day  comment  period,  and  (b) 
the  date  of  public  meetings  near  eadi 
site. 

•  The  staff  would  conduct  a  review 
based  on  information  in  the  record  and 
facts  officially  noticed  in  the  proceeding 
(§  76.41). 

•  The  staff  would  consult  with  EPA 
on  applications  received  (§  76.53). 

•  The  Director  would  render  a 
decision  within  6  months  of  receipt  of 
the  application  (§  76.43). 

I.A.  Finding  of  Compliance  or  Appmval 
of  Compliance  Plan 

•  Upon  a  finding  of  compliance  or 
approval  of  a  compliance  plan,  the 
Director  would  issue  a  written  decision 
(576.62(a)). 

•  A  notice  of  the  Director's  decision 
would  be  published  in  the  Federal 
Register  (§  76.62(b)). 

•  The  Corporation  or  any  person 
whose  interest  may  be  affected,  and  who 
is  on  the  record  having  appropriately 
provided  written  or  oral  comments, 
could  file  a  petition  with  the 
Commission  within  15  days  of  the 
publication  of  the  Federal  Register 
notice  (§  76.62(c)). 

•  Any  f>erson  who  is  on  the  record 
could  file  a  response  to  any  petition  for 
review  within  10  days  of  the  fiUng  of 
the  petition  (§  76.62(c)). 

•  The  Commission  could  adopt, 
modify,  set  aside,  or  take  other 
appropriate  action  on  the  Director's 
decision  within  60  days  of  publication 
of  the  Federal  Register  notice. 
Otherwise,  the  Director's  decision 
would  become  final  and  effective 

{§  76.62(d)). 

•  Once  the  initial  certification 
became  final  and  effective,  the  NRC 
would  assume  regulatory  jurisdiction 
over  the  facilities. 

•  The  Commission  would  report  to 
Congress  in  January  following  initial 
certification  on  the  status  of  health, 
safety,  and  environmental  conditions  at 
the  plants. 

IB.  Finding  of  Non-Compliance  or 
Disapproval  of  Compliance  Plan 

•  The  Director  could  make  an  initial 
finding  of  non-compliance  or  not 
approve  a  compliance  plan  upon  review 
of  a  written  finding  that  the  application 


is  in  non-compliance  with  one  or  more 
of  the  Commission's  requirements,  or 
that  the  compliance  plan  is  inadequate 
to  protect  the  public  health  and  safety, 
environment,  orcoimnon  defense  and 
security  (§  76.64(a)). 

•  Before  making  a  final  finding  of 
non-compliance,  the  Director  would 
advise  the  Corporation  in  writing  of  any 
areas  of  non-compliance,  end  offer  the 
Corporation  an  opportimity  to  submit  a 
proposed  compliance  plan  regarding 
those  areas  of  non-compliance 

(§  76.64(c)). 

•  Upon  making  a  final  determination 
of  non-compliance,  the  Director  would 
publish  notice  of  the  decision  in  the 
Federal  Register  (§  76.64(b)). 

•  The  Corporation  or  any  person 
whose  interest  could  be  affected,  and 
who  is  on  the  record  having 
appropriately  provided  written  or  oral 
comments,  could  file  a  petition  with  the 
Commission  within  15  days  of  the 
publication  of  the  Federal  Register 
notice  (§  76.64(d)). 

•  Any  person  who  is  on  the  record 
could  file  a  response  to  any  petition  for 
review  vvithin  10  days  of  the  filing  of 
the  petition  (§  76.6(d)). 

•  The  Commission  could  adopt, 
modify,  set  aside,  or  take  other 
appropriate  action  on  the  Director's 
decision  within  60  days  of  the  Federal 
Register  notice  of  the  decision. 
Otherwise,  the  Director's  decision 
would  become  final  and  effective. 

(§  76.64(e)). 

•  The  Commission  would  report  to 
Congress  in  January  following  initial 
certification  on  the  status  of  health, 
safety,  and  environmental  conditions  at 
the  plants. 

II.  Annual  Certification 

•  After  the  initial  application,  aimual 
application  for  certification  would  be 
required  to  be  received  by  April  15  of 
each  year  (§76.31). 

•  Information  contained  in  previous 
applications,  statements,  or  reports  filed 
with  the  Commission  could  be 
incorporated  by  reference  (§  76.33(f))- 

•  The  Director  would  promptly 
publish  in  the  Federal  Register  a  notice 
of  receipt  of  an  application  (§  76.37). 
This  would  include  a  notice  of 
opportunity  for  public  comment  for  at 
least  30  days.  It  could  also  include  a 
notice  of  public  meetings  if  they  are 
determined  by  the  Director  to  he  in  the 
public  interest. 

•  The  Commission  review  would 
focus  on  new  and  previously 
unreviewed  information  and  public 
comments. 

•  The  Director's  decision  would  be 
rendered  on  review  of  a  satisfactory 
application  by  October  of  each  year. 


•  The  Director's  decision  would 
result  in  a: 

(A)  Finding  of  compliance  or  approval 
of  compliance  plan  (see  I.A.).  or 

(B)  Finding  of  non-compliance  or 
disapproval  of  compliance  plan  (see 
I.B.). 

m.  Amendment  of  Certificate 

•  The  Corporation  could  make 
changes  to  a  plant  or  a  plant's  operation 
without  prior  Commission  approval  that 
do  not  reduce  the  safety  margin,  result 
in  undue  risk  to  the  puhlic  health  and 
safety,  environment,  and  the  common 
defense  and  security,  or  present  an 
unreviewed  safety  question  (§  76.68). 

•  The  Corporation  could  at  any  time 
apply  for  amendment  of  the  certificate 
to  cover  unreviewed  information  on 
new  or  modified  activities  not 
addressed  in  the  certificate.  The 
submittal  should  contain  sufficient 
information  for  the  Director  to  make 
findings  of  compliance  for  the  proposed 
activities  as  required  for  any  other 
certification  (§  76.45). 

•  Information  contained  in  previous 
applications,  statements,  or  reports  filed 
with  the  Commission  could  be 
incorporated  by  reference  in  any 
application  for  amendment  ((§  76.33(f)). 

•  The  Director  would  promptly 
publish  a  Corporation  request  for 
amendment  of  the  certificate  in  the 
Federal  Register  as  a  notice  of  an 
application  (§  76.37).  This  would 
include  a  notice  of  opportunity  for 
public  comment.  It  could  also  include  a 
notice  of  a  public  meeting  if  the  Director 
determines  that  a  meeting  is  in  the 
public  interest. 

•  The  Director's  decision  would  be 
rendered  within  6  months  of  receipt  of 
a  satisfactory  request  to  modify  the 
safety  basis  or  compliance  status  of  the 
plant 

•  The  Director's  decision  would 
result  in  a: 

(A)  Finding  of  compliance  or  approval 
of  compliance  plan  (see  I.A.),  or 

(B)  Finding  of  non-compliance  or 
disapproval  of  compliance  plan  (see 
IB.). 

IV.  Timely  Renewal 

In  any  case  where  the  Corporation  has 
filed  a  timely  application  for 
certification  or  a  compliance  plan,  the 
existing  certification  or  compliance  plan 
would  not  expire  until  the  Commission 
has  made  a  determination  on  the 
Corporation's  submittal  (§  76.55). 

Commissioner  Rogers'  Additional 
Comments 

Section  76.76  of  the  Proposed  Rule 
addresses  backfitting.  I  would  be 
particularly  interested  in  comments  on 
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two  issues  regarding  the  provisions  of 
that  section.  These  are  (1)  whether  the 
provisions  of  §  76.76  should  become 
effective  immediately  when  10  CFR  part 
76  becomes  final,  as  would  happen  were 
the  proposed  section  to  remain 
unchanged,  or  whether  there  should  be 
some  interim  before  these  provisions 
become  effective  (e.g.  until  completion 
of  the  first  annual  certification  following 
initial  certification)  and  (2)  whether  the 
standard  for  requiring  a  backfit  should 
be  that  of  §  76.76(a)(3). '•*   *  "a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 

security or  the  less  stringent 

standard  of  cost-effectiveness  that  is 
contained  in  section  1(b)(6)  of  Executive 
Order  12866  of  September  30.  1993, 
"*   *   *  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs." 

I  raise  these  questions  because  the 
Corporation  and  the  NRC  have  only 
recently  been  given  their  respective 
responsibilities  for  the  operation  and 
regulation  of  the  gaseous  diffusion 
plants,  and  therefore,  have  had  no  prior 
corporate  experience  with  these 
responsibilities.  While  I  have  every 
confidence  in  the  ability  of  both 
organizations  to  carry  out  their 
responsibilities  with  a  high  degree  of 
competence.  I  expect  that  there  will  be 
a  period  during  which  both 
organizations  will  gain  additional 
knowledge  about  the  configuration  and 
functioning  of  the  plants. 

Some  of  this  new  knowledge  could 
suggest  changes  that  would  be 
worthwhile  from  the  standpoint  of 
public  health  and  safety  or  safeguards. 
Moreover,  while  the  NRC  becomes  more 
knowledgeable  about  the  regulation  of 
these  plants,  it  also  will  be  re-examining 
and  considering  changes  to  10  CFR  part 
70,  the  regulation  that  served  as  a  model 
for  proposed  10  CFR  part  76.  This  re- 
examination was  started  as  a  result  of 
incidents  that  occurred  at  major 
materials  facilities  and  could  lead  to 
changes  that  also  could  have  safety 
implications  for  10  CFR  part  76.  For 
these  reasons  I  would  be  interested  in 
comments  on  the  potential  advantages 
and  disadvantages  of  delaying  the 
effectiveness  of  §  76.76  for  an 
appropriate  interim. 

Witn  regard  to  the  standard  for 
imposing  backfits,  proposed 
§  76.76(a)(3)  would  require  that  a 
potential  backfit  meet  the  same  standard 
as  that  applied  to  potential  nuclear 
power  reactor  backfits  that  is  contained 
in  10  CFR  50.109(a)(3).  This  standard 
has  imposed  a  salutary  discipline  on  the 
Commission  in  its  regulation  of  nuclear 
power  reactors.  However,  when  this 


standard  was  first  established  in  1970, 
the  regulations  applicable  to  nuclear 
power  reactors  had  already  been 
through  a  period  of  evolution.  When  the 
Commission  confirmed  the  standard  in 
1985,  these  regulations  had  again 
undergone  some  considerable  evolution 
as  a  result  of  lessons  learned  from  the 
Three  Mile  Island  accident.  10  CFR  part 
76  has  had  no  similar  evolution. 
Accordingly.  I  would  be  interested  in 
comments  on  the  advantages  and 
disadvantages  of  substituting  the  less 
stringent  standard  contained  in  §  1(b)(6) 
of  Executive  Order  12866  for  the 
standard  proposed  in  §  76.76(a)(3).  at 
least  for  some  period  of  time  after  10 
CFR  part  76  becomes  final. 

Submission  of  Comments  in  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to-the  original  paper 
copy,  a  copy  of  the  letter  in  electronic 
format  on  a  DOS-formatted  (IBM 
compatible)  5.25  or  3.5  inch  computer 
diskette.  Text  files  should  be  provided 
in  WordPerfect  format  or  unformatted 
ASai  code.  The  format  and  version 
should  be  identified  on  the  diskette's 
external  label. 

Finding  of  No  Significant 
Environmental  Impact:  Availability; 
Categorical  Exclusion 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  (NTPA)  of  1969.  as  amended, 
and  the  Commission's  regulations  in 
Subpart  A  of  10  CFR  part  51,  that  this 
rule,  if  adopted,  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  two 
plants  to  be  regulated  by  this  rule  have 
already  been  subject  to  evaluation  in 
accordance  with  the  National 
Environmental  Policy  Act.  The 
Department  of  Energy  has  prepared  an 
environmental  impact  statement  for  the 
gaseous  diffusion  plant  in  Portsmouth, 
Ohio ',  and  an  environmental 
assessment  for  the  plant  in  Paducah, 
Kentucky  2.  The  Commission's  proposed 
certification  requirements  are  intended 
to  be  at  least  as  stringent  as  the  existing 
requirements  applicable  to  the  two 
plants  which  are  currently  operating 
and  have  been  operating  for  nearly  40 
years.  The  promulgation  of  a  rule 


'  Final  Environmental  Impact  Statement. 
Portsmouth  Gaseous  Diffusion  Plant  Site.  May  1977, 
ERDA-1555;  Final  Environmental  Statement. 
Portsmouth  Gaseous  Diffusion  Plant  Expansion, 
September  1977,  ERDA-1549. 

'  Final  Environmental  Impact  Assessment  Of  The 
Paducah  Gaseous  Diffusion  Plant  Site.  August  1982 
DOE/EA-0155. 


governing  these  plants  and  their 
subsequent  regulation  by  the  NRC  will 
not  result  in  any  environmental  impacts 
beyond  those  which  currently  exist  or 
would  be  expected  to  continue  absent 
NRC  regulatory  oversight.  The  NRC 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC. 

Similarly,  subsequent  certificates  of 
compliance  including  amendments, 
modifications  and  renewals  issued 
pursuant  to  this  part  will  consist  of 
findings  of  compliance  with  10  CFR  part 
76.  Therefore,  such  actions  will  not 
resuh  in  any  significant  new 
environmental  impacts.  Part  51  of  Title 
10  of  the  Code  of  Federal  Regulations  is 
being  amended  to  include  a  categorical 
exclusion  for  such  certification  actions 
pursuant  to  part  76. 

Under  its  procedures  implementing 
NEPA,  the  Commission  may  exclude 
from  preparation  of  an  environmental 
impact  statement  or  an  environmental 
assessment  a  category  of  actions  which 
do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in  NRC 
procedures.  In  this  rulemaking,  the 
Commission  proposes  to  find  that  the 
issuance,  amendment,  modification  and 
revision  of  a  certificate  of  compliance 
for  the  Corporation  comprise  a  category 
of  actions  which  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment.  Actions 
within  this  category  are  similar  in  that 
they  will  be  based  on  a  finding  by  NRC 
that  the  Corporation  has  demonstrated 
compliance  with  the  requirements  in 
part  76.  As  noted  above,  after 
conducting  an  environmental 
assessment  for  part  76.  the  Commission 
made  a  finding  of  no  significant 
environmental  impact,  and  concluded 
that  part  76  requirements,  if 
promulgated,  would  not  allow  the 
enrichment  facilities  to  operate  in  such 
a  way  as  to  result  in  any  adverse 
environmental  effects  greater  than  the 
existing  impacts  which  have  been 
already  evaluated.  Accordingly,  a 
Commission  finding  of  compliance  with 
the  part  76  requirements  would  not 
have  a  significant  effect  on  the  human 
environment. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  proposed 
rule  of  Hmited  applicability  apply  only 
to  a  wholly-owned  instrumentality  of 
the  United  States  and  affect  fewer  than 
ten  respondents.  Therefore,  Office  of 
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Management  and  Budget  clearance  is 
not  required  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Draft  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington.  DC. 

The  Commission  requests  pubhc 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  Iropmct  upon  a  substantial 
number  of  small  entities  since  it  only 
addresses  the  Corporation's  operation  of 
two  existing  plants  which  do  not  fall 
into  this  category. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  a  backfit  analysis  is  not 
required. 

List  of  Subjects 

10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material,  Source  material.  Waste 
treatment  and  disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  26 

Alcohol  abuse,  Alcohol  testing. 
Appeals,  Chemical  testing.  Drug  abuse. 
Drug  testing.  Employee  assistance 


programs.  Fitness  for  duty.  Management 
actions.  Nuclear  power  reactors, 
Protection  of  information.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

\0  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  73 

Criminal  f>enalties,  Hazardous 
materials  transportation.  Export,  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  74 

Accounting,  Criminal  penalties. 
Hazardous  materials  transportation, 
Material  control  and  accounting. 
Nuclear  materials.  Packaging  and 
containers.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements,  Scientific  equipment. 
Special  nuclear  material. 

10  CFR  Part  76 

Certification.  Criminal  penalties. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

10  CFR  Part  95 

Classified  information.  Criminal 
penalties.  Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing^  adopt  the  following 
amendment*  to  10  CFR  parts  19,  20,  21. 
26,  51,  70,  71,  73,  74,  and  95  and  the 
new  10  CFR  part  76. 


PART  19— NOTICES,  INSTRUCTIONS, 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

AuthoritT:  Sees.  S3. 63,  81, 103. 104. 161. 
186.  68  Stat  930,  933,  935,  936.  937.  948. 
95S,  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C  2073.  2093.  2111.  2133. 
2134.  2201.  2236.  2282):  sec.  201.  8^  Stat. 
1242,  as  amended  (42  U.S.C  5841);  Pub.  1.. 
95-601,  sec.  10,  92  Stat.  2951  (42  U.S.C. 
5851). 

2.  Section  19.2  is  revised  to  read  as 
follows: 

S19.2    Scope. 

The  regulations  in  this  part  apply  lo 
all  persons  who  receive,  possess,  use,  or 
transfer  material  licensed  by  the  Nuclear 
Regulatory  Commission  pursuant  lo  th« 
regulations  in  parts  30  through  35,  39. 
40,  60,  61.  or  part  72  of  this  chapter, 
including  persons  licensed  to  operate  n 
production  or  utilization  facility 
pursuant  to  part  50  of  this  chapter, 
persons  licensed  to  possess  power 
reactor  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
pursuant  to  part  72  of  this  chapter,  and 
persons  required  to  obtain  a  certificate 
of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter.  The  regulations  regarding 
interviews  of  individuals  under 
subpoena  apply  to  all  investigations  and 
inspections  within  the  jurisdiction  of 
the  Nuclear  Regulatory  Commission 
other  than  those  involving  NUC 
employees  or  NRC  contractors.  The 
regulations  in  this  part  do  not  apply  to 
subpoenas  issued  pursuant  to  10  CFR 
2.720. 

PART  2a-STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  63.  65.  81. 103. 104. 
161.  182.  186.  68  Stat.  930.  933.  935.  936. 
937.  948,  953.  955.  as  amended  (42  U.S.C 
2073.  2093.  2095.  2111.  2133,  2134.  2201. 
2232.  2236).  sees.  201.  as  amended.  1:02.  206 
88  Stat.  1242.  as  amended.  1244, 1246  (42 
use  5841.  5842.  5846). 

4.  Section  20.1002  is  revised  to  read 
as  follows: 

§20.2   Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use,  transfer,  or 
dispose  of  byproduct,  source,  or  special 
nuclear  material  or  to  operate  a 
production  or  utilization  facility  under 
parts  30  through  35,  39,  40.  50.  60.  61. 
70,  or  72  of  this  chapter,  and  to  persons 
required  to  obtain  a  certificate  of 
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compliance  or  an  approved  compliance 
plan  under  p>art  76  of  this  chapter.  The 
limits  in  this  part  do  not  apply  to  doses 
due  to  background  radiation,  to 
exposure  of  patients  to  radiation  for  the 
purpose  of  medical  diagnosis  or 
therapy,  or  to  voluntary  participation  in 
medical  research  programs. 

PART  21— «EPORTINQ  OF  DEFECTS 
AND  NONCOMPLIANCE 

5.  The  authority  citation  for  pari  21  is 
revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2201,  2282);  sees.  201.  as 
an-.cnded,  206,  88  StaL  1242,  as  amended 
1246  (42  use  5841,  5846). 

Section  21.2  also  issued  under  sees.  135. 
141.  Pub.  L  97-425.  96  Stat  2232.  2241  (42 
U.S.C  10155, 10161). 

6.  Section  21.2  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

$21.2    Scope. 


(e)  The  regulations  in  this  part  apply 
to  each  indi'.idual.  partnership, 
corporation,  or  other  entity  required  to 
obtain  a  certificate  of  compliance  or  an 
approved  compliance  plan  under  part 
76  of  this  chapter. 

PART  25-FTTNESS-FOR-OUTY 
PROGRAMS 

7.  The  authority  citation  for  par!  26  is 
revised  to  read  as  follows: 

Authoritjr  Sees.  53.  81. 103. 104, 107, 161, 
68  Stat.  930.  935.  936.  937,  948,  as  amended 
(42  U.S.C  2073,  2111.  2112,  2133.  2134, 
2137.  2201);  sees.  201,  202,  206,  88  Stat. 

1242,  1244, 1246,  as  amended  (42  DSC 
5841.  5842,  5846). 

8.  Section  26.2  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§  26.2    Scope. 


(d)  The  regulations  in  this  part  apply 
to  the  Corporation  required  to  obtain  a 
certificate  of  compliance  or  an  approved 
compliance  plan  under  Part  76  of  this 
chapter  only  if  the  Corporation  elects  to 
engage  in  activities  involving  formula 
quantities  of  strategic  special  nuclear 
material.  When  applicable,  the 
requirements  apply  only  to  the 
Corporation  and  personnel  carrying  out 
the  activities  specified  in  §26.2i8Ml) 
through  15). 

PART  51— ENVIRONMEtITmi. 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  UCENSWQ  AND  RELATED 
REGULATORY  FUNCTIONS 

9.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 


Authority:  Sec.  161.  63  Stat.  948.  as 
amended  (42  U.S.C  2201  h  sees.  201,  as 
amended,  202. 88  Stat.  1242.  as  amended, 
1244  (42  use  5841.  5842). 

10.  Section  51.22  is  amended  by 
adding  paragraph  (c)(l9)  to  read  is 
follows: 

§51.22    Crtterton  for  catsgoficat  eachision; 
Menuncatlon  ot  licensing  and  regulatory 
actions  effgtbte  for  categorical  exclusion  or 
otherwise  not  requiring  anvfronmental 
review. 


(19)  Issuance,  amendment, 
modification,  or  renewal  of  a  certificate 
of  compliance  of  gaseous  diffusion 
enrichment  facilities  pursuant  to  10  CFR 
Part  76. 


PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

11.  The  authority  citation  for  part  70 
is  revised  to  read  as  follows: 

Authority:  Sees.  51.  S3,  161.  182.  183,  68 
Stat.  929.  930.  948,  953.  954.  as  amended, 
sec.  234.  83  Stat.  444.  as  amended  (42  U.SC 
2071.  2073,  2201,  2232,  2233,  2282);  sees 
201,  as  amended.  202,  204,  206,  88  StaL 
1242,  as  amended.  1244,  1245,  1246,  (42 
use  S841,  5842,  5845.  5846). 

Sections  7a  1(c)  and  70.20a(b)  also  issued 
under  sees.  135. 141,  Puh  L  97-425.  96  Stat. 
2232.  2241  (42  U.S.C  10155. 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601.  sec 
10.  92  StaL  2951  (42  U.S.C  5851).  Section 
70.21(g)  also  issued  under  sec  122,  68  Stat. 
939  (42  U.SC  2152).  Section  70.31  also 
issued  under  sec  57d,  Pub.  L  93-377.  88 
StaL  475  (43  U.S.C  2077X  Sections  70  36  and 
70.44  also  issued  under  sec  184,  68  Stat  954. 
as  amended  (42  U-S.C  2234V  Section  7a61 
also  issued  under  sees.  186, 187, 68  Stat  955 
(42  use  2236,  2237^  Section  7a62  also 
issued  under  sec  108. 68  Stat.  939,  as 
amended  (42  U.S.C  2138). 

12.  Section  70.1  is  amended  by 
revising  paragraph  (a)  and  adding 
paragrapn  (d)  to  read  as  follows: 

§70.1    Purpose. 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  the 
regulations  of  this  part  establish 
procedures  and  criteria  for  the  issuance 
of  licenses  to  receive  tide  to.  own, 
acquire,  deliver,  receive,  possess,  use, 
and  transfer  special  nuclear  material; 
and  establish  and  provide  for  the  terms 
and  conditions  upon  which  the 
Commission  will  issue  such  licenses. 

(d)  As  provided  in  Part  76  of  this 
chapter,  the  regulations  of  this  pert 
establish  procedures  and  criteria  for 
physical  security  and  material  control 
and  accounting  for  the  issuance  of  a 
certificate  of  compliance  or  the  approval 
of  a  compliance  plan. 


PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

1 3.  The  authority  citation  for  part  71 
is  revised  to  read  as  follows: 

Authority:  Sees.  53.  57,  62.  63,  81, 161, 
182. 183.  68  Stat.  930.  932,  933,  935,  »48, 
953,  954.  as  amended  (42  U.S.C  2073.  2077, 
2092,  2093,  2111.  2201,  2232.  2233);  sees. 
201,  as  amended,  202,  206.  88  StaL  1242.  as 
amended,  1244, 1246  (42  U  S  C  5841,  5842 
584»i). 

Swtion  71.97  also  issued  under  sec  301 
Pub  L.  96-295.  94  Stat.  789-790. 

14.  Section  71  0  is  amended  by 
adding  paragraph  (e)  to  read  as  follows 

§710    Pvrpose  and  scope. 

*         •         •         •         • 

le)  The  regulations  in  this  part  apply 
to  any  person  required  to  obtain  a 
oertiiicate  of  compliance  or  an  approved 
compliance  plan  pursuant  to  part  76  of 
this  chapter  if  the  person  delivers 
radioactive  material  to  a  common  or 
contract  carrier  for  transport  or 
transports  the  material  outside  the 
confines  of  the  person's  plant  or  other 
authorized  place  of  use. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

15.  The  authority  citation  for  part  73 
is  revised  to  read  as  follows: 

Authority:  Sees.  53. 161.  68  Stat.  930,  948. 
as  amended,  sec  147,  94  StaL  780  (42  U.S.C 
2073.  2167,  2201h  sec.  201 .  as  amended.  204. 
88  StaL  1242,  as  amended,  1245  (42  U.S.C 
5841,5844). 

Section  73.1  also  issued  under  sees.  135. 
141.  Pub.  L  97-425. 96  Stat  2232,  2241  (42 
use  10155. 10161).  Section  73J7(f)also 
issued  under  sec  301.  Pub.  L.  96-295.  94 
Stat.  789  (42  U.S.C  5841  note).  Section  73.57 
is  issued  under  sec  606.  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C  2169). 

16.  Section  73.1  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows: 

§73.1    Purpose  and  scope. 

(b)  •  •  • 

(9)  As  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
physical  security  for  the  issuance  of  a 
certificate  of  compliance  or  the  approval 
of  a  compliance  plan. 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

17.  The  authority  citation  for  part  74 
is  revised  to  read  as  follows: 

Authority:  Sees.  53.  57. 161. 182. 183. 68 
Stat.  930.  932,  948.  953,  954,  as  amended. 
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sec  234, 83  Stat  444.  as  amended  (42  U.S.C 
2073.  2077,  2201,  2232.  2233,  2282):  sees. 
201.  as  amended.  202.  206.  88  Stat.  1242.  as 
amended.  1244. 1246  (42  U.S.Q  5841.  5842, 
5846). 

18.  Section  74.2  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§74.2    Scope. 

•        •        •        •        • 

(d)  As  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
material  control  and  accounting  for  the 
issuance  of  a  certificate  of  compliance 
or  the  approval  of  a  compliance  plan. 

19.  A  newr  part  76  is  added  to  10  CFR 
chapter  I  to  read  as  follows: 

PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

Subpart  A— General  Provisions 

Sec. 

76.1  Purpose. 

76.2  Scope. 

76.4  Definitions. 

76.5  Communications. 

76.6  Interpretations. 

76.7  Employee  protection. 

76.8  Information  collection  requirements: 
OMB  approval  not  required. 

76.9  Completeness  and  accuracy  of 
information. 

76.10  Deliberate  misconduct. 
76.21    Certificate  required. 
76.23    Specific  exemptions. 

Subpart  B—AppUcalto«i 

76.31  Annual  application  requltement. 

76.33  ApplicaUon  procedures. 

76.35  Contents  of  applications. 

76.37  Federal  Register  notice. 

76.39  Public  meeting. 

76.41  Record  underlying  decisions. 

76.43  Annual  date  for  decision. 

76.45  Application  for  amendment  of 
certificate. 

Subpart  C—CerUflcatton 

76.51    Conditions  of  certification. 
76.53    ConsultaUon  with  Environmental 

Protection  Agency. 
76.55  Timely  renewal. 
76.60    Regulatory  requirements  which 

apply. 
76.62    Issuance  of  certificate  or  approval  of 

compliance  plan. 
76.64    Denial  of  certificate  or  compliance 

plan. 
76.68    Plant  changes. 
76.70    Post  issuance. 
76.72    Miscellaneous  procedural  matters. 
76.76    Backfitting. 

Subpart  D— Safety 

76.81  Authorized  use  of  radioactive 

material. 

76.83  Transfer  of  radioactive  material. 

76.85  Assessment  of  accidents. 

76.87  Technical  safety  requirements. 

76.89  Criticality  accident  requirements. 

76.91  Emergency  planning. 

76.93  Quality  assurance. 


76.95    Training. 

Subpart  E— Safeguards  and  Security 

76.111    Physical  security,  material  control 

and  accounting,  and  protection  of  certain 

information. 
76. 1 1 3    Formula  quantities  of  strategic 

special  nuclear  material — Category  I. 
76.115    S{)ecial  nuclear  material  of  moderate 

strategic  significance — Category  II. 
76. 1 1 7    Special  nuclear  material  of  low 

strategic  significance — Category  UI. 

76.119  Security  facility  approval  and 
safeguarding  of  National  Security 
Information  and  restricted  data. 

Sut>part  F— Aeports  and  Inspections 

76.120  Reporting  requirements. 

76.121  Inspections. 
76.123     Tests. 

Subpart  G — Enforcenrtent 

76.131     Violations. 
76.133    Criminal  penalties. 

Authority:  Sees.  161, 68  Stat.  948.  as 
amended,  sees.  1312, 1701, 106  Stat.  2392. 
2951-53  (42  U.S.C  2201.  2297b-ll,  2297f); 
sees.  201,  as  amended,  206,  88  Stat.  1244. 
1246  (42  U.&C  5M1,  S842).  Sec.  76.7  also 
issued  undar  Pub.  L.  OS-601,  sec.  10.  92  Stat. 
2951  (42  U.S.C  MSI). 

Subpart  A— ^•fMral  Provisions 
I  Til    Purpose. 

(a)  This  part  establishes  requirements 
that  will  govern  the  operation  of  the 
gaseous  diffusion  plants  at  Portsmouth, 
Ohio,  and  Paducah,  Kentucky.  These 
requirements  are  promulgated  to  protect 
the  public  health  and  safety  from 
radiological  hazards  and  provide  for  the 
common  defense  and  security.  This  part 
also  establishes  the  certification  process 
that  will  be  used  to  ensure  compliance 
with  the  established  requirements. 

(b)  The  regulations  contained  in  this 
part  are  issued  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended;  Title 
n  of  the  Energy  Reorganization  Act  of 
1974,  as  amended;  and  Title  XI  of  the 
Energy  Policy  Act  of  1992. 

§  76.2    Scops. 

The  regulations  in  this  part  apply 
only  to  the  gaseous  diffusion  plants  at 
Portsmouth,  Ohio,  and  Paducah. 
Kentucky  leased  by  DOE  to  the 
Corporation.  This  part  also  gives  notice 
to  all  persons  who  knowingly  provide  to 
the  Corporation  or  any  contractor,  or 
subcontractor  any  components, 
equipment,  materials,  or  other  goods  or 
services  that  relate  to  the  activities 
subject  to  this  part  that  they  may  be 
individually  subject  to  NRC 
enforcement  action  for  violation  of 
§76.10. 

§76.4    Dennittons. 

As  used  in  this  part: 


Act  means  the  Atomic  Energy  Act  of 
1954  (68  Stat.  919).  and  includes  any 
amendments  to  the  Act. 

Administrative  controls  means  the 
provisions  relating  to  organization  and 
management,  procedures, 
recordkeeping,  review  and  audit,  and 
reporting  necessary  to  ensure  operation 
of  the  plant  in  a  safe  manner. 

Agreement  State  means  any  State 
with  which  the  Commission  has  entered 
into  an  effective  agreement  under 
subsection  274b.  of  the  Act.  Non- 
Agreement  State  means  any  other  State. 

Atomic  energy  means  all  forms  of 
energy  released  in  the  course  of  nuclear 
fission  or  nuclear  transformation. 

Certificate  of  compliance  or  certificate 
means  a  certificate  of  compliance  issued 
pursuant  to  this  part. 

Classified  matter  means  documents  or 
material  containing  classified 
information. 

Commission  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

Common  defense  and  securify  means 
the  common  defense  and  security  of  the 
United  States. 

Compliance  plan  means  9  plan  for 
achieving  compliance  approved 
pursuant  to  this  part. 

Corporation  means  the  United  States 
Enrichment  Corporation  (USEC),  a 
wholly-owned  corporation  of  the  United 
States  that  is  authorized  under  lease 
from  the  Department  of  Energy  to 
operate  the  gaseous  diffusion 
enrichment  plants  in  Paducah, 
Kentucky,  and  Portsmouth,  Ohio. 

Department  and  Department  of 
Energy  (DOE)  means  the  Department  of 
Energy  established  by  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91. 
91  Stat.  565,  42  U.S.C.  7101  et  seq).  to 
the  extent  that  the  Department,  or  its 
duly  authorized  representatives, 
exercises  functions  formerly  vested  in 
the  U.S.  Atomic  Energy  Commission,  its 
Chairman,  members,  officers  and 
components  and  transferred  to  the  U.S. 
Energy  Research  and  Development 
Administration  and  to  the 
Administrator  thereof  pursuant  to 
sections  104  (b).  (c)  and  (d)  of  the 
Energy  Reorganization  Act  of  1974.  as 
amended.  (Pub.  L.  93-438.  88  Stat.  1233 
at  1237.  42  U.S.C.  5814)  and 
retransferred  to  the  Secretary  of  Energy 
pursuant  to  section  301(a)  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91,  91  Stat.  565  at  577-578. 
42  U.S.C.  7151). 

Depleted  uranium  means  the 
byproduct  residues  from  the  uranium 
enrichment  process  in  which  the 
concentration  of  the  isotope  Uzjs  is  less 
than  that  occurring  in  natural  uranium. 
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Director  means  the  Director,  or  his  or 
her  designee,  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 

Effective  dose  equivalent  means  the 
sum  of  the  products  of  the  dose 
equivalent  to  the  body  organ  or  tissue 
and  the  weighting  factors  applicable  to 
each  of  the  body  organs  or  tissues  that 
are  irradiated,  as  deBned  In  10  CFR  part 
20  (§§20.1001  through  20.2402). 

Effective  kilograms  of  special  nuclear 
material  means; 

(1)  For  uranium  with  an  enrichment 
in  the  Isotope  U-235  of  0.01  (1  percent) 
and  above,  its  element  weight  in 
kilograms  multiplied  by  the  square  of  its 
enrichment  expressed  as  a  decimal 
weight  fraction;  and 

(2)  For  uranium  with  an  enrichment 
in  the  isotope  U-235  below  0.01  (i 
percent),  its  element  weight  in 
idlograms  multiplied  by  0.0001. 

Formula  quantity  means  strategic 
special  nuclear  material  in  any 
combination  in  a  quantity  of  5000  grams 
or  more  computed  by  the  formula, 
grams  =  (grams  contained  U-235)  ■*■ 
2.5(grams  U-233+grams  plutonium). 

Liifiiting  conditions  for  operation 
means  the  lowest  functional  capahility 
or  performance  levels  of  equipment 
required  for  safe  operation  of  the  plant. 

Limiting  control  settixtgs  means 
settings  for  automatic  alarm  or 
protective  devices  related  to  those 
variables  having  signifkant  safety 
functions. 

National  security  information  means 
information  that  has  b«en  determined 
pursuant  to  Executive  Order  12356  or 
any  predecessor  order  to  require 
protection  against  unauthorized 
disclosure  and  that  is  so  designated. 

Person  means: 

(1)  Any  individual,  corporation, 
partnership,  finn,  association,  trust, 
estate,  pubhc  or  private  institution, 
group.  Government  Agency  other  than 
the  Commission  or  the  Department, 
except  that  the  Department  shall  be 
considered  a  person  within  the  meaning 
of  the  regulations  in  this  part  to  the 
extent  that  its  facilities  and  activities  are 
subject  to  the  licensing  and  related 
regulatory  authority  of  the  Commission 
pursuant  to  section  202  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  (88  Stat  1244);  any  Stale  or 
any  political  subdivision  of  or  any 
political  entity  within  a  State,  any 
foreign  government  or  ration  or  any 
pohtical  subdivision  of  any  sxicb 
government  or  nation,  or  c^her  entity; 
and 

(2)  Any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 


Process  means  a  series  of  actions  that 
achieves  an  end  or  result. 

Produce,  when  used  in  relation  to 
special  nuclear  material,  means: 

(1)  To  manufacture,  make,  produce,  or 
refine  special  nuclear  material; 

(2)  To  separate  special  nuclear 
material  from  other  substances  in  which 
such  material  may  be  contained:  or 

(3)  To  make  or  to  produce  new  special 
nuclear  material. 

Restricted  data  means  all  data 
concerning  design,  manufacture  or 
utilization  of  atomic  weapons,  the 
production  of  special  nuclear  material, 
or  the  use  of  special  nuclear  material  in 
the  production  of  energy,  but  does  not 
incline  data  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  Section  142  of  the  Act. 

Safety  limits  means  those  bounds 
within  which  the  process  variables  must 
be  maintained  for  adequate  control  of 
the  operation  and  that  must  not  be 
exceeded  in  order  to  protect  the 
int*>grity  of  the  physical  system  that  is 
designed  to  guard  against  the 
uncontrolled  release  of  radioactivity. 

Sealed  source  means  any  radioactive 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  radioactive  material. 

Security  facility  approval  means  that 
a  determination  nas  been  made  by  the 
NRC  that  a  facility  is  eligible  to  use, 
process,  store,  reproduce,  transmit,  or 
handle  classified  matter. 

Source  material  means  source 
material  as  defined  in  section  llz.  of  the 
Act  and  in  the  regulatioiu  contained  In 
part  40  of  this  chapter. 

Special  nuclear  material  means: 

(1)  Plutonium,  uranium  233,  uranium 
enriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material 
which  the  Commission,  pursuant  to  the 
provisions  of  Section  51  of  the  Act, 
determines  to  be  special  nuclear 
materia),  but  does  not  include  source 
material;  or 

(2)  Any  material  artificially  enriched 
in  any  of  the  foregoing,  but  does  not 
include  source  material. 

Special  nuclear  material  of  low 
strategic  significance  means: 

(1)  Less  than  an  amount  of  special 
nuclear  material  of  moderate  strategic 
significance,  as  defined  in  this  section, 
but  more  than  15  grams  of  uraniun>-235 
(contained  in  uranium  enriched  to  20 
percent  or  more  in  the  U-235  isotope), 
or  15  grams  of  uraniua>-233,  or  15 
grams  of  plutonium,  or  the  cranbination 
of  15  grams  when  computed  by  the 
equation,  grams  =  (grams  contained  U- 
235)  ■¥  (grams  plutonium)  ♦  (grams  U- 
233);  or 

(2)  Less  than  10.000  grams  but  more 
than  1000  grams  of  uraniuin-235 


(contained  in  uranium  enriched  to  10 
percent  or  more  but  less  than  20  percent 
in  the  U-235  isotope),  or 

(3)  10.000  grams  or  more  of  uranium- 
235  (contained  in  uranium  enriciied 
above  natural  but  less  than  10  percent 
in  the  U-235  isotope). 

Special  nuclear  material  of  moderate 
strategic  sienificance  means: 

(1)  Less  than  a  formula  quantity  of 
strategic  special  nuclear  material  but 
more  than  1000  grams  of  uranium-235 
(contained  in  uranium  enriched  to  20 
percent  or  more  in  the  U-235  isotope), 
or  more  than  500  grams  of  uranium-233 
or  plutonium,  or  in  a  combined  quantity 
of  more  than  1000  grams  when 
computed  by  the  equation,  grams  = 
(grams  contained  U-235)  ♦  2  (grams  U- 
233  ♦  grams  plutonium);  or 

(2)  10,000  grams  or  more  of  uranium- 
235  (contained  in  uranium  enriched  to 
10  percent  or  more  but  less  than  20 
percent  in  the  U-235  isotope). 

Special  nuclear  material  scrap  means 
the  various  forms  of  special  nuclear 
material  generated  during  chemical  and 
mechanical  processing,  other  than 
recycle  material  and  normal  process 
intermediates,  which  are  unsuitable  for 
use  in  their  present  form,  but  all  or  part 
of  which  will  be  used  after  further 
processing. 

Strategic  special  nuclear  material 
means  uraniun>-235  (contained  in 
uranium  eiuiched  to  20  percent  or  more 
In  the  U-235  isotope),  uranium-233,  or 
plutonium. 

Surveillance  requirements  means 
requirements  relating  to  test,  calibration, 
or  inspection  to  ensure  that  the 
necessary  quality  of  systems  and 
components  is  inaintained,  that  plant 
operation  will  be  within  the  safety 
limits,  and  that  the  limiting  conditions 
of  operation  will  be  met. 

United  States,  when  used  in  a 
geographical  sense,  includes  Puerto 
Rico  and  all  territories  and  possessions 
of  the  United  States. 

Uranium  enrichment  plant  means: 

(1)  Any  plant  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235,  using 
gaseous  diffusion  technology;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235,  using  gaseous  diffusion 
technology. 

S  76.5    Communications. 

Except  where  otherwise  specified,  all 
correspondence,  reports,  applications, 
and  other  written  communicatians 
submitted  pursuant  to  10  CFR  part  76 
should  be  addressed  to  the  Director, 
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Office  of  Nuclear  Material  Safety  and 
Safeguards.  ATTN:  Document  Qxttrol 
Desk,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001.  and  copies  sent  to  the  NRC  Region 
in  Office  (shown  in  appendix  D  of  pert 
20  of  this  chapter)  and  the  Resident 
Inspector.  Communications  and  reports 
may  be  delivered  in  person  at  the 
Commission's  offices  at  11555  Rockville 
Pike.  Rockville.  Maryland,  or  at  2120  L 
Street,  NW..  Washington,  DC. 

S  76.6    Intefpratstlona. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  Interpretation  by  the  General 
Counsel  will  be  recognized  to  be 
binding  upon  the  Commission. 

$  76.7    Efnpk>yM  protection. 

(a)  Discrimination  by  the  Corporation, 
or  a  contractor  or  subcontractor  of  the 
Corp<wation  against  an  employee  for 
engaging  in  certain  protected  activities 
is  prohibited.  Discrimination  includes 
discharge  and  other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  estabfished  in  Section  211 
of  the  Enwgy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  cm: 
enforcement  of  a  requirement  imposed 
imder  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  above  statutes 
or  possible  violations  of  requirements 
imposed  under  either  of  the  above 
statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
above  statutes  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  ille^ty  to  the 
employer 

(ill)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  fcx  the  administratiOD  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  prwx)sed  provision)  of 
either  of  the  above  smutes. 

(v)  Assisting  or  participating  in.  or 
attempting  to  assist  or  participate  in.  the 
above  activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  empbyee 
assistance  or  perticipatian. 

I 


(3)  This  section  has  no  application  to 
any  employee  alleging  discriminatioo 
prohibited  by  this  section  who.  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (aKl)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs  by  filing  a 
complaint  alleging  the  violation  with 
the  Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraphs  (a),  (e), 
or  (fi  of  this  section  Dy  the  Corporation, 
or  a  contractor  or  subcontractor  of  the 
Corporation  may  be  grounds  for 

(Ij  Denial,  revocation,  or  suspension 
of  the  certificate. 
(2)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscrimination  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immime  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)  (1)  The  Corporation  shall 
prominently  post  the  revision  of  NRC 
Form  3,  "Notice  to  Employees." 
referenced  in  10  CFR  19.11(c).  This  form 
must  be  posted  at  locations  sufficient  to 
permit  employees  protected  by  this 
section  to  observe  a  copy  on  the  way  to 
or  from  their  place  of  work.  Premises 
must  be  posted  not  later  than  30  days 
after  an  application  is  docketed  and 
remain  posted  while  the  application  is 
pending  before  the  Commission,  during 
the  term  of  the  certificate,  and  for  30 
days  following  certificate  termination. 

(2)  The  Corporation  shall  notify  its 
contractors  of  the  prohibition  against 
discrimination  for  engaging  in  protected 
activities. 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  NRC  Region 
m  Office  listed  in  appendix  D  to  part  20 


of  this  chapter  or  by  contacting  the  NRC 
Office  of  Infivmation  Resouroe 
Management  Division  of  loformation 
Support  Services.  Information  and 
Records  Management  Branch. 

(f)  No  agreement  afiecting  the 
oompeosaticui.  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  Section  21 1  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to, 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 

97S.8    Inlormstton  coHection 
raqukenwnts:  OMB  approval  not  requtrad. 

The  information  collection 
requirements  contained  in  this  part  of 
limited  applicability  apply  to  a  wholly- 
owned  instrumentality  of  the  United 
States  and  affect  fewer  than  ten 
respondents.  Therefore,  Office  of 
Management  and  Budget  clearance  is 
not  required  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 


fTSJ   CMNpMeM**  and  accuracy  of 
Information. 

(a)  Information  provided  to  the 
Commission  or  information  required  by 
statute  or  by  the  Commission's  rules, 
regulations,  standards,  orders,  or  other 
conditions  to  be  maintained  by  the 
Corporation  must  be  complete  and 
accurate  in  all  material  respects. 

(b)  The  Corporation  shall  notify  the 
Commi&sior  of  information  identified  as 
having  for  the  regulated  activity  a 
significant  implication  for  public  health 
and  safety  or  common  defense  and 
security.  The  Corporation  violates  this 
paragra]^  only  if  the  Corporation  fails 
to  notify  the  Commission  of  information 
that  the  Corporation  has  identified  as 
having  a  significant  implication  for 
public  health  and  safety  or  common 
defense  and  sectirity.  Notification  roust 
be  provided  to  the  Administrator  of 
NRC's  Region  m  Office  within  2 
working  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

f  76.10   OeMbantaaOscenduct 

(a)  The  Corporation  or  any  employee 
of  the  Corporation  and  any  contractor 
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(including  a  supplier  or  consultant), 
subcontractdk  or  any  employee  of  a 
contrador  or  Subcontractor,  who 
knowingly  provides  to  the  Corporation, 
or  any  contractor  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  the 
Corporation's  activities  subject  to  this 
part;  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  the  Corporation  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  a  certificate  or  approval 
issued  by  the  Commission,  or 

(2)  Deliberately  submit  to  the  NRC. 
the  Corporation,  or  its  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 

(b)  A  person  who  violates  para^ph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2.  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  the  Corporation  to  be 
in  violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  a  certificate  or  approved 
compliance  plan  issued  by  the  Director, 
or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order  or  policy  of  the 
Corporation,  contractor,  or 
subcontractor. 

§76.21    Certificate  required. 

The  Corporation  or  its  contractors 
may  not  operate  the  gaseous  diffusion 
plants  at  Portsmouth,  Ohio,  and 
JPaducah,  Kentucky  without  the 
issuance  of  a  certificate  of  compliance, 
or  an  approved  compliance  plan, 
pursuant  to  this  part.  Except  as 
authorized  by  the  NRC  under  other 
provisions  of  this  chapter,  no  person 
other  than  the  Corporation  or  its 
contractors  may  acquire,  deliver, 
receive,  possess,  use,  or  transfer 
radioactive  material  at  the  gaseous 
diffusion  plants  at  Portsmouth,  Ohio, 
and  Paducah,  Kentucky. 

§  76.23    Specific  exemptions. 

The  Commission  may,  upon  its  own 
initiative  or  upon  application  of  the 
Corporation,  grant  such  exemptions 
from  the  requirements  of  the 
certification  regulations  as  it  determines 
are  authorized  by  law  and  will  not 
endanger  life,  or  property,  or  the 


common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Subpart  B — Application 

§76.31    Annual  application  requirement 
The  Corporation  shall  apply  to  the 
Commission  each  year,'  on  or  before 
April  15,  for  a  certificate  of  compliance 
with  the  Commission's  regulations  for 
the  gaseous  diffusion  plants  leased  from 
the  Department. 

§76.33    Application  procedures. 

(a)  Filing  requirements.  An 
application  for  certificate  of  compliance 
shall  be  tendered  by  filing  20  copies  of 
the  application  with  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  with  copies  sent  to  the  NRC 
Region  III  Office  and  Resident  Inspector, 
in  accordance  with  §  76.5. 

(b)  Oath  or  affinnation.  An 
application  for  certificate  of  compliance 
must  be  executed  in  a  signed  original  by 
a  duly  authorized  officer  of  the 
Corporation  under  oath  or  affirmation. 

(c)  Contents  of  application.  The 
annual  application  for  a  certificate  of 
compliance  must  contain: 

(1)  The  information  set  forth  in 
§76.35. 

(2)  A  plan  for  achieving  compliance 
with  respect  to  any  areas  of 
noncompliance  with  the  NRC's 
regulations  that  are  identifiable  by  the 
Corporation  at  the  time  of  the  filing  of 
the  application,  including: 

(i)  A  description  of  the  areas  of 
noncompliance; 

(ii)  A  plan  of  actions  and  schedules 
for  achieving  compliance; 

(iii)  A  justification  for  continued 
operation  with  adequate  safety  and 
safeguards;  and 

(iv)  Sufficient  information  for  the 
Commission  to  prepare  an 
environmental  assessment. 

(d)  Pre-filing  consultation.  The 
Corporation  may  confer  with  the 
Commission's  staff  prior  to  filing  an 
application. 

(e)  Additional  information.  At  any 
time  during  the  review  of  an 
application,  the  Corporation  may  be 
required  to  supply  additional 
information  to  the  Commission's  staff  in 
order  to  enable  the  Commission  or  the 
Director,  as  appropriate,  to  determine 
whether  the  certificate  should  be  issued 
or  denied,  or  to  determine  whether  a 
compliance  plan  should  be  approved. 

(f)  Incorporation  by  reference. 
Information  contained  in  previous 
applications,  statements,  or  reports  filed 


'The  initial  filing  for  a  cerlincate  of  compliance 
musJ  be  tendered  no  later  than  6  months  after  the 
date  this  rule  is  published  in  the  Foderal  Register 
or  by  April  15, 1995,  whichever  is  earlier. 


with  the  Commission  may  be 
incorporated  by  reference,  provided  that 
the  reference  is  clear  and  specific. 

§  76.35    Contents  of  applications. 

The  application  for  a  certificate  of 
compliance  must  include  the 
information  identified  in  this  section. 

(a)  A  safety  analysis  report  which 
must  include  the  following  information: 

(1)  The  activities  involving  special 
nuclear  material  and  the  general  plan 
for  carrying  out  these  activities; 

(2)  The  name,  amount,  and 
specifications  (including  the  chemical 
and  physical  form  and,  where 
applicable,  isotopic  content)  of  the 
special  nuclear  material,  source  and 
byproduct  material  the  Corporation 
proposes  to  use,  possess  or  produce, 
including  any  material  held  up  in 
equipment  from  previous  operations; 

(3)  The  qualifications  requirements, 
including  training  and  experience,  of 
the  Corporation's  management 
organization  and  key  individuals 
responsible  for  safety  in  accordance 
with  the  regulations  in  this  chapter; 

(4)  A  training  program  that  meets  the 
requirements  of  §  76.95. 

(5)  A  descriptioflf  of  equipment  and 
facilities  which  will  be  used  by  the 
Corporation  to  protect  health  and 
minimize  danger  to  life  or  property 
(such  as  handling  devices,  working 
areas,  shields,  measuring  and 
monitoring  instruments,  devices  for  the 
treatment  and  disposal  of  radioactive 
effluent  and  wastes,  storage  facilities, 
provisions  for  protection  against  natural 
phenomena,  fire  protection  systems, 
criticality  accident  alarm  systems,  etc.); 

(6)  A  description  of  the  management 
controls  and  oversight  program  to 
ensure  that  activities  directly  relevant  to 
nuclear  safety  and  safeguards  and 
security  are  conducted  in  an 
appropriately  controlled  manner  that 
ensures  protection  of  employee  and 
public  health  and  safety  and  protection 
of  the  national  security  interests:  and 

(7)  A  description  of  the  plant  site,  and 
a  description  of  the  principal  structure, 
systems,  and  components  of  the  plant. 

(b)  A  quality  assurance  program  that 
meets  the  requirements  of  §  76.93. 

(c)  Technical  safety  requirements  in 
accordance  with  §  76.87.  A  summary 
statement  of  the  bases  or  reasons  for  the 
requirements,  other  than  those  covering 
administrative  controls,  shall  also  be 
included  in  the  application,  but  may  not 
become  part  of  the  technical  safety 
requirements. 

(d)  An  emergency  plan  that  meets  the 
requirements  of  §  76.91. 

(e)  A  fundamental  nuclear  material 
control  plan  which  describes  the 
measures  used  to  control  and  account 
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for  special  nudear  msterial  that  the 
CorporatioD  uses,  possesses,  or  has 
access  ta  The  plan  must  describe,  as 
appropriate: 

(1)  How  forniula  quantities  of  strategic 
special  nuclear  material  will  be 
controlled  and  accounted  for  in 
accordance  %irith  the  relevant 
remiirements  of  subpart  E; 

(2)  How  special  nuclear  material  of 
moderate  strategic  significance  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
reauirements  of  subpart  £:  and 

(3)  How  special  nuclear  material  of 
low  strategic  significance  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
requirements  of  subpart  E. 

(f)  A  transportation  protection  plan 
which  describes  the  measures  used  to 
protect  shipments  of  ^>ecial  nuclear 
material  of  low  strategic  significance  in 
accordance  with  the  relevant 
requirements  of  subpart  E  when  in 
transit  off  site. 

(g)  A  physical  protection  plan  *vhich 
describes  the  measures  used  to  protect 
special  nuclear  material  that  the 
Corporation  uses,  possesses,  or  has 
access  to  at  fixed  sites.  The  plan  must 
describe,  as  appropriate: 

(1)  How  formula  quantities  of  special 
nuclear  material  will  be  protected 
against  both  theft  and  radiological 
sabotage  in  accordance  with  the  relevant 
requirements  of  subpart  E; 

12)  How  special  nuclear  material  of 
moderate  strategic  significance  will  be 
protected  in  accordance  with  the 
relevant  requirements  of  subpart  E: 

(3)  How  special  nuclear  material  of 
low  strategic  significance  will  be 
protected  in  accordance  %vith  the 
relevant  requirements  of  subpart  E;  and 

(4)  VoB  measures  used  to  protect 
special  nuclear  material  while  in  transit 
between  protected  areas,  all  of  which 
are  located  on  a  single  fixed  site  under 
the  control  of  the  applicant.  The  level  of 
protection  afforded  the  material  while 
in  transit  must  not  be  less  than  that 
afforded  the  same  material  while  it  was 
within  the  protected  area  from  which 
transit  began. 

(h)  A  plan  describing  the  facility's 
proposed  security  procedures  and 
controls  as  set  forth  in  §  95.15(b)  for 
protection  of  classified  information  and 
hardware. 

(i)  An  appUcation  which  contains 
restricted  data,  classified  national 
seciirity  information,  safeguards 
information,  proprietary  data,  or  other 
withholdable  information,  must  be 
prepared  in  such  a  maimer  that  all  such 
information  or  data  are  separated  from 
the  information  to  be  made  available  to 
the  public. 


(j)  in  response  to  a  vrritten  request  by 
the  CommissiiNi.  the  Corporation  shall 
file  with  the  Commission  the 
installation  information  described  in 
§75.11  of  this  chapter  on  Form  N-71. 
The  Corporati(»  ^lall  also  permit 
verification  of  this  installation 
information  by  the  International  Atomic 
Energy  Agency  and  take  any  other 
action  necessary  to  implement  the  US/ 
IAEA  Safeguards  Agreement,  as  set  forth 
in  part  75. 

(k)  A  description  of  the  program,  as 
appropriate,  for  processing, 
management,  end  disposal  of  mixed  end 
radioactive  wastes  generated  by 
operations  and  depleted  uranium.  The 
application  must  also  include  a 
description  of  the  waste  streams 
generated  by  enrichment  operations, 
annual  volumes  of  waste  expected. 
identification  of  radioisotopes  contained 
in  the  waste,  physical  and  chemical 
forms,  and  plans  for  managing  the 
waste. 

(1)  A  description  of  the  funding 
program  to  be  established  to  ensure  that 
funds  will  be  set  aside  and  available  for 
the  ultimate  processing  and  disposition 
of  depleted  uranium  and  any  waste 
generated.  The  Corporation  shall 
establish  financial  surety  arrangements 
to  ensure  that  sufficient  funds  will  be 
available  to  adequately  cover  conversion 
of  depleted  U¥t  to  a  stable  form,  as  well 
as  ultimate  disposition.  The  financial 
mechanism,  such  as  prepa>Tnent.  surety, 
insurance,  or  external  sinking  fund, 
must  ensure  availability  of  funds.  The 
funding  program  must  contain  a  basis 
for  cost  estimates  for  conversion  and 
disposition  of  depleted  UF6.  and  must 
include  means  of  adjusting  cost 
estimates  and  associated  funding  levels 
over  the  life  of  the  plant.  The 
Corporation  shall  ensure  the  adequacy 
of  the  financing  mechanism, 
considering  the  volume  of  generated 
depleted  uranium  and  any  waste  and 
estimates  for  future  generation,  in  its 
annual  application  for  certification. 

(m)  A  compliance  status  report  which 
includes  the  status  of  various  state,  local 
and  Federal  permits.  Ucenses. 
approvals,  and  other  entitlements,  as 
described  in  §  51.45(d)  of  this  chapter. 
The  report  must  include  environmental 
and  effluent  monitoring  data. 

§76.37    Federal  Register  notice. 

The  Director  shall  publish  in  the 
FederalRc^ister: 

(a)  A  notice  of  the  fiUng  of  an 
application  (specif>'ing  that  copies  of 
the  application,  except  for  Restricted 
Data,  classified  National  Security 
Information,  Safeguards  Information, 
proprietary  data,  or  other  withholdable 
information  wtil  be  made  available  for 


thapubticinspactioD  in  the 
CommissiaB't  Public  Document  Room 
at  2120  L  StneH.  NW.  (Lower  Level), 
Washington,  DC.  and  in  the  local  pubhc 
document  room  at  or  near  the  location 
of  the  {dant); 

(b)  A  notica  of  opjxirtumty  for  written 
public  comment  on  the  appUcatian;  and 

(c)  The  date  of  any  scheduled  pubUc 
meeting  regarding  the  applicaticm. 

§76.^   Public  maatlns. 

(a)  A  public  meeting  will  be  held  on 
an  application  if  the  Director,  in  his  or 
her  discretion,  determines  that  a 
meeting  is  in  the  public  interest  with 
respect  to  a  decision  on  the  application. 

(0)  Conduct  of  public  meeting. 

(1)  The  Director  shall  conduct  any 
public  meeting  held  on  the  appUcation. 

(2)  Public  meetings  will  take  place 
near  the  iocale  of  the  subject  plant, 
unless  otherwise  specified  by  the 
Director. 

(3)  A  public  meeting  will  be  open  to 
all  interested  members  of  the  public  and 
be  conducted  as  deemed  appropriate  by 
the  Director. 

(4)  Members  of  the  public  will  be 
given  an  opportimity  during  a  public 
meeting  to  make  their  views  regarding 
the  application  known  to  the  Director. 

(5)  A  transcript  will  be  kept  of  each 
public  meeting. 

(6)  No  restricted  data,  classified 
national  security  information, 
safeguards  information,  proprietary 
data,  or  other  withholdable  information 
may  be  introduced  at  the  meeting. 

§  76.41    Raoerd  undartying  Oactoiona. 

(a)  Any  decision  of  the  Commission  or 

its  designee  under  this  part  in  any 
proceeding  regarding  an  application  for 
a  certificate  must  be  based  on 
information  in  the  record  and  facts 
officially  noticed  in  the  proceeding. 

(b)  All  public  comments  and 
correspondence  in  any  proceeding 
regarding  an  application  for  a  certificate 
must  be  made  a  part  of  the  public 
docket  of  the  proceeding,  except  as 
provided  under  10  CFR  2.790. 

{  76.43    Annual  date  tor  decision. 

The  Direc-tor  will  render  a  decision  on 
an  application  within  6  months  of  the 
receipt  of  the  application  unless  the 
Director  alters  the  date  for  decision  and 
publishes  notice  of  the  new  date  in  the 
Federal  Register. 

§76.45   AppHcation  for  amendment  of 
certmcata. 

In  addition  to  the  annual  application 
for  certification  submitted  pursuant  to 
§  76.31.  the  Corporation  may  at  any  time 
apply  for  amendment  of  the  certificate 
to  cover  proposed  new  or  modified 
activities.  The  amendment  application 
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should  contain  sufndent  information 
for  the  Director  to  make  findings  of 
compliance  for  the  proposed  activities 
as  required  for  the  original  certificate. 

Upon  receipt  of  the  Corporation's 
application  for  amendment  of  the 
certificate,  the  Director  will  determine 
whether  the  proposed  activities  are 
significant,  and  if  so,  follow  the 
procedures  specified  in  §§  76.37  and 
76.39.  If  the  Director  determines  that  the 
activities  cire  not  significant  the  Director 
will,  af^er  appropriate  review,  issue  a 
decision  pursuant  to  subpart  C  of  this 
part. 

Subpart  C— Certification 

§  76.51    Conditions  of  certification. 

The  Corporation  shall  comply  with  all 
of  the  requirements  set  forth  and 
referenced  in  this  part  or  set  forth  in  the 
certificate  of  compliance  or  in  an 
approved  compliance  plan. 

§76.53    Consultation  with  Environmental 
Protection  Agency. 

In  reviewing  an  application  for  a 
certificate,  including  the  provisions  of 
any  compliance  plan,  the  Director  shall 
consult  with  the  Environmental 
Protection  Agency  and  solicit  the 
Environmental  Protection  Agency's 
written  comments  on  the  application  . 

§  76.55    Timely  renewal. 

In  any  case  in  which  the  Corporation 
has  timely  filed  a  sufficient  annual 
application  for  a  certificate  of 
compliance,  the  existing  certificate  of 
compliance  or  approved  compliance 
plan  does  not  expire  until  the  Director 
has  made  a  determination  on  the 
application  for  a  certificate  of 
compliance. 

§  76.60    Regulatory  requirements  wttich 
apply. 

The  Nuclear  Regulatory  Commission 
will  use  the  following  requirements  for 
certification  of  the  Corporation  for 
operation  of  the  gaseous  diffusion 
plants; 

(a)  The  Corporation  shall  provide  for 
adequate  protection  of  the  public  health 
and  safety  and  common  defense  and 
security. 

(b)  Tne  Corporation  shall  demonstrate 
compliance  with  the  provisions  of  this 
part. 

(c)  The  Corporation  shall  demonstrate 
compliance  with  the  applicable 
provisions  of  10  CFR  part  19.  "Notices. 
Instructions  and  Reports  To  Workers: 
Inspection  and  Investigations." 

(d)  The  Corporation  shall  demonstrate 
compliance  with  the  applicable 
provisions  of  10  CFR  part  20. 
"Standards  For  Protection  Against 
Radiation." 


(e)  The  Corporation  shall  demonstrate 
compliance  with  the  applicable 
provisions  of  10  CFR  part  21, 
"Reporting  of  Defects  and 
Noncompliance." 

(0  The  Corporation  shall  demonstrate 
compliance  with  the  applicable 
provisions  of  10  CFR  part  26,  "Fitness- 
for-Duty  Programs."  The  requirements 
of  this  section  apply  only  if  the 
Corporation  elects  to  engage  in  activities 
involving  formula  quantities  of  strategic 
special  nuclear  material.  When 
applicable,  the  requirements  apply  only 
to  the  Corporation  and  personnel 
carrying  out  the  activities  specified  in 
§  26.2(a)(1)  through  (5). 

(g)  The  Corporation  shall  demonstrate 
compliance  with  the  applicable 
provisions  of  10  CFR  part  71, 
"Packaging  and  Transportation  of 
Radioactive  Material." 

(h)  The  Corporation  shall  demonstrate 
compliance  with  the  applicable 
provisions  for  physical  security  and 
material  control  and  accounting  as 
specified  in  subpart  E  to  this  part  and 
contained  in  10  CFR  part  70,  "Domestic 
Licensing  of  Special  Nuclear  Material." 
part  73.  "Physical  Protection  of  Plants 
and  Materials,"  and  part  74,  "Material 
Control  and  Accounting  of  Special 
Nuclear  Material."  The  requirements  in 
these  parts  address  safeguards  for  three 
different  kinds  of  nuclear  material: 
Special  nuclear  material  of  low  strategic 
significance  (Category  m).  special 
nuclear  material  of  moderate  strategic 
significance  (Category  11).  and  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I).  The  requirements 
for  Category  III  material  apply  to  the 
production  of  low  enriched  uranium. 
The  requirements  for  Category  n  and 
Category  I  material  apply  only  if  the 
Corporation  elects  to  engage  in  activities 
that  involve  these  kinds  of  material  and 
then  only  to  the  situations  and  locations 
that  involve  these  kinds  of  material. 

(i)  The  Corporation  shall  demonstrate 
compliance  with  the  applicable 
provisions  for  security  facility  approval 
and  for  safeguarding  of  classified  matter 
as  specified  in  subpart  E  to  this  part. 

§  76.62    Issuance  of  certificate  or  approval 
of  compliance  plan. 

(a)  Upon  a  finding  of  compliance  with 
the  Commission's  regulations  for 
issuance  of  a  certificate  or  approval  of 
a  compliance  plan,  the  Director  shall 
issue  a  written  decision  explaining  the 
decision.  The  Director  may  impose  such 
terms  and  conditions  as  deemed 
appropriate. 

fb)  The  Director  shall  publish  notice 
of  the  decision  in  the  Federal  Register. 

fc)  The  Corporation,  or  any  person 
whose  interest  may  be  affected  who 


submitted  written  comment  in  response 
to  the  Federal  Register  notice  on  the 
application  or  compliance  plan  under 
§  76.37,  or  who  provided  oral  comments 
at  any  meeting  held  on  the  application 
or  compliance  plan  conducted  imder 
§  76.39.  may  file  a  petition,  not  to 
exceed  30  pages,  requesting  review  of 
the  Director's  decision.  This  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
the  Federal  Register  notice.  Any  person 
described  above  may  file  a  response  to 
any  petition  for  review,  not  to  exceed  30 
pages,  within  10  days  after  the  filing  of 
the  petition.  Unless  the  Commission 
grants  the  p>etition  for  review  or 
otherwise  acts  within  60  days  after  the 
publication  of  the  Federal  Register 
notice,  the  Director's  initial  decision  on 
the  certificate  application  or  compliance 
plan  becomes  effective  and  final.  The 
Commission  may  adopt  by  order  such 
further  procedures  as  in  its  judgment 
would  serve  the  purpose  of  review  of 
the  Director's  decision. 

(d)  The  Commission  may  adopt, 
modify,  or  set  aside  the  findings, 
conclusions,  conditions  or  terms  in  the 
Director's  decision  and  will  state  the 
basis  of  its  action  in  writing. 

$  76.64    Denial  of  certificate  or  compliance 
plan. 

(a)  The  Director  may  deny  an 
application  for  a  certificate  of 
compliance  or  not  approve  a 
compliance  plan  upon  a  wTitten  finding 
that  the  application  is  in  noncompliance 
with  one  or  more  of  the  Commission's 
requirements  for  the  plant,  or  that  the 
compliance  plan  is  inadequate  to 
protect  the  public  health  and  safety  or 
the  common  defense  and  security. 

(b)  The  Director  shall  publish  notice 
of  the  decision  in  the  Federal  Register. 

(c)  Before  a  denial  of  an  application 
for  a  certificate  of  compliance,  the 
Director  shall  advise  the  Corporation  in 
writing  of  any  areas  of  noncompliance 
with  the  Commission's  regulations  and 
offer  the  Corporation  an  opportunity  to 
submit  a  proposed  compliance  plan 
regarding  those  areas  of  noncompliance 
identified. 

(d)  The  Corporation,  or  any  person 
whose  interest  may  be  affected  and  who 
submitted  written  comment  in  response 
to  the  Federal  Register  notice  on  the 
application  or  compliance  plan  under 

§  76.37  or  who  provided  oral  comment 
at  any  meeting  held  on  the  application 
or  compliance  plan  conducted  under 
§  76.39,  may  file  a  petition,  not  to 
exceed  30  pages,  requesting  review  of 
the  Director's  decision.  This  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
the  Federal  Register  notice.  Any  person 
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described  above  may  file  a  response  to 
any  petition  for  review,  not  to  exceed  30 
pages,  within  10  days  after  filing  of  the 
petition.  Unless  the  Commission  grants 
the  petition  for  review  or  otherwise  acts 
within  60  days  after  the  publication  of 
the  Federal  Register  notice,  the 
Director's  initial  decision  on  the 
certificate  application  or  compliance 
plan  becomes  effective  and  final.  The 
Commission  may  adopt  by  order  such 
further  procediires  as  in  its  judgment 
would  serve  the  purpose  of  review  of 
the  Director's  decision. 

(e)  The  Commission  may  adopt, 
modify,  or  set  aside  the  findings, 
conclusions,  conditions  or  terms  in  the 
Director's  decision  and  will  state  the 
basis  of  its  action  in  writing. 

§  76.68    Plant  changes. 

(a)  The  Corporation  may  make 
changes  to  the  plant  or  to  the  plant's 
operations  without  prior  Commission 
approval  provided  all  the  provisions  of 
this  section  are  met. 

(1)  The  Corporation  shall  conduct  a 
written  safety  analysis  which 
demonstrates  that  the  changes  would 
not  result  in  imdue  risk  to  public  health 
and  safety,  the  common  defense  and 
security,  or  to  the  environment. 

(2)  The  changes  must  be  authorized 
by  responsible  management  and 
approved  by  the  plant  safety  review 
committee. 

(3)  The  changes  must  not  decrease 
effectiveness  of  the  plant's  safety, 
safeguards  and  security  programs. 

(4)  The  changes  must  not  cause 
projections  of  the  annual  individual  or 
cumulative  occupational  radiation 
exposures  to  increase  significantly. 

(5)  The  changes  must  not  significantly 
affect  the  types  of  or  increase  the 
amounts  of  effluent  released  offsite. 

(6)  The  changes  must  not  involve  an 
unreviewed  safety  question. 

(b)  To  ensure  that  the  approved 
application  remains  current  with 
respect  to  the  actual  site  description  and 
that  the  plant's  programs,  plans, 
policies,  and  operations  are  in  place,  the 
Corporation  shall  submit  revised  pages 
to  the  approved  application  and  safety 
analysis  report,  marked  and  dated  to 
indicate  each  change.  These  revisions 
must  be  submitted  within  90  days  of 
their  adoption  as  specified  in  §  76.33. 

(c)  The  Corporation  shall  maintain 
records  of  changes  in  the  plant  and  of 
changes  in  the  programs,  plans,  policies, 
procedures  and  operations  described  in 
the  approved  application,  and  copies  of 
the  safety  analyses  on  which  the 
changes  were  based.  The  records  of 
plant  changes  must  be  retained  until  the 
end  of  the  plant's  life.  The  records  of 


changes  in  procedures  must  be  retained 
for  a  period  of  2  years. 

(d)  The  Corporation  may  at  any  time 
apply  under  §  76.45  for  amendment  of 
the  certificate  to  cover  proposed  new  or 
modified  activities  not  permitted  by 
paragraph  (a)  of  this  section. 

$76.70    Post  tssuance.  ^r 

(a)  Amendment  of  certifidate  terms 
and  conditions.  The  terms  and 
conditions  of  a  certificate  of  compliance 
or  an  approved  compliance  plan  are 
subject  to  modification  by  reason  of 
amendments  to  the  Act,  or  by  reason  of 
rules,  regulations,  or  orders  issued  in 
accordance  with  the  Act. 

(b)  Revocation,  suspension,  or 
amendments  for  cause.  A  certificate  of 
compliance  or  a  compliance  plan  may 
be  revoked,  suspended,  or  amended,  in 
whole  or  in  part  for: 

(1)  Any  material  false  statement  in  the 
application  or  statement  of  fact  required 
by  the  Commission  in  connection  with 
the  application; 

(2)  Conditions  revealed  by  the 
application,  or  any  report,  record, 
inspection,  or  other  means  which  would 
warrant  the  Commission  to  refuse  to 
grant  a  certificate  or  approve  a 
compliance  plan  on  an  original 
application;  and 

(3)  Violation  of,  or  failure  to  observe 
any  of.  the  applicable  terms  and 
conditions  of  the  Act,  or  the  certificate 
of  compliance,  the  compliance  plan,  or 
of  any  rule,  regulation,  or  order  of  the 
Commission. 

(c)  Procedures  governing  amendment, 
revocation,  or  suspension. 

(1)  Except  in  cases  of  willfulness  or 
those  in  which  the  public  health 
interest,  common  defense  and  security, 
or  safety  requires  otherwise,  no 
certificate  of  compliance  or  compliance 
plan  may  be  amended,  suspended,  or 
revoked  unless,  before  the  institution  of 
proceedings  therefor,  facts  or  conduct 
which  may  warrant  the  action  must 
have  been  called  to  the  attention  of  the 
Corporation  in  writing  and  the 
Corporation  shall  have  been  accorded 
an  opportunity  to  demonstrate  or 
achieve  compliance  with  the  lawful 
requirements  related  to  such  action. 

(2)  In  any  proceeding  to  amend, 
revoke,  or  suspend  a  certificate  of 
compliance  or  compliance  plan,  the 
Commission  shall  provide  the 
Corporation  and  other  interested 
persons  with  an  opportunity  to  provide 
written  views  to  the  Commission.  The 
Commission  shall  consider  these  views 
and  may  adopt  by  order  further 
procedures  for  a  hearing  of  the  issues 
before  making  a  final  enforcement 
decision. 


(d)  Additional  information.  At  any 
time  after  the  granting  of  a  certificate  of 
compliance  or  approval  of  a  compliance 
plan,  the  Commission  may  require 
further  statements  from  the  Corporation 
in  order  to  enable  the  Commission  to 
determine  whether  the  certificate  or 
approved  compliance  plan  should  be 
modified  or  revoked. 

S  76.72    Mlacellaneous  procedural  matters. 

(a)  The  filing  of  any  petitions  for 
review  or  any  responses  thereto  shall  be 
governed  by  the  procedural 
requirements  set  forth  in  10  CFR  2.701 
(a)  and  (c).  2.708.  2.709.  2.710.  2.711. 
and  2.712.  Additional  guidance 
regarding  the  filing  and  service  of 
petitions  for  review  of  the  Director's 
decision  and  responses  to  such  petitions 
may  be  provided  in  the  Director's 
decision  or  by  order  of  the  Commission. 

(b)  The  Secretary  of  the  Commission 
shall  have  the  authority  to  rule  on 
procedural  matters  set  forth  in  10  CFR 
2.772. 

(c)  There  are  no  restrictions  on  ex 
parte  communications  or  on  the  ability 
of  the  NRC  staff  and  the  Commission  to 
communicate  with  one  another  at  any 
stage  of  the  regulatory  process,  with  the 
exception  that  the  rules  on  ex  parte 
communications  and  separation  of 
functions  set  forth  in  10  CFR  2.780  and 
2.781  shall  apply  to  proceedings  under 
10  CFR  part  2,  subpart  G  for  imposition 
of  a  civil  penalty. 

(d)  The  procedures  set  forth  in  10  CFR 
2.205.  Subpart  B.  and  in  10  CFR  2.205. 
Subpart  G.  shall  be  applied  in 
connection  with  NRC  action  to  impose 

a  civil  penalty  pursuant  to  section  206 
of  the  Energy  Rieorganization  Act  of 
1974  and  the  implementing  regulations 
in  10  CFR  part  21  (Reporting  of  Defects 
and  Noncompliance),  as  authorized  by 
section  1312(e)  of  the  Atomic  Energy 
Act  of  1954,  as  amended; 

(e)  The  procedures  set  forth  in  10  CFR 
2.206  shall  apply  to  a  request  by  any 
person  to  institute  a  proceeding 
pursuant  to  §  76.70  to  amend,  revoke,  or 
suspend  a  certificate  of  compliance  or 
approved  compliance  plan,  or  for  such 
other  action  as  may  be  proper. 

§76.76    Bsckflttlng. 

(a)  (1)  Backfilling  is  defined  as  the 
modification  of,  or  addition  to.  systems, 
structures,  or  components  of  a  plant;  or 
to  the  procedures  or  organization 
required  to  operate  a  plant;  any  of 
which  may  result  from  a  new  or 
amended  provision  in  the  Commission 
rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commission  rules  that  is  either  new  or 
different  from  a  previous  staff  position. 
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(2)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  Commission 
shall  require  a  systematic  and 
documented  analysis  pursuant  to 
paragraph  (c)  of  this  section  for  backHts 
which  it  seeks  to  impose. 

(3)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  the  Commission 
shall  require  the  hackfitting  of  a  plant 
only  when  it  df-tsnTiines.  based  on  the 
analysis  desciiOed  m  paragraph  (b)  of 
this  section,  that  there  is  a  substantial 
increase  in  ihe  oven!!  protection  of  the 
public  health  and  safety  or  ih.e  common 
defense  and  stjcurity  to  be  derived  from 
the  backfit  and  that  the  dirtHjt  and 
indirect  costc  of  iu  pieinen-allon  for  that 
plant  are  jusJin-^d  in  view  of  this 
increa<ied  prot«c1ion. 

(4)  Tht^  p'osisloii";  of  paragraphs  (a)(2} 
and  (a)(1)  of  thi^  s«iction  are 
inapplicable  and.  therefore,  backfit 
analysis  is  not  ri»quired  and  the 
standards  in  parngraph  (,i)(:?)  of  this 
section  do  not  Jppfy  whpr«  the 
Commission  or  staff,  as  appropriate, 
finds  and  declires,  with  apprDpriately 
documented  evaluation  for  its  finding, 
any  of  the  fo!)ow»:ig: 

('})  That  a  modi  fi(af ion  is  nw  pssary  to 
brin^  a  plani  inrocompliar.re  with  a 
cCTtificafe  or  the  rules  or  ord»irs  of  the 
Commission,  or  info  conformance  with 
written  commitments  by  the 
Cofporatjon;  or 

(ii)That  regulatory  action  is  necessary 
t3  ensure  that  the  plant  provides 
adequate  prute<;tJon  to  the  health  and 
safety  of  the  public  and  is  in  accord 
with  tlie  common  defense  and  security; 
or 

(iii)  That  the  regulatory  action 
involves  defiinicg  or  redefining  what 
level  of  protection  to  the  public  health 
and  safety  or  comjnon  defense  and 
security  should  be  regarded  as  adequate. 

(5)  Tne  Comnu&sioo  shall  always 
require  the  hackfitting  of  a  plant  if  it 
determines  that  such  regulatory  action 
is  necessary  to  ensure  that  the  plant 
provides  adequate  protection  to  the 
health  a-.d  safety  of  the  public  and  is  in 
accord  with  the  common  defense  and 
security. 

(6)  TKe  documented  evaluation 
required  by  paragraph  (a)(4)  of  this 
section  shall  include  a  statement  of  the 
objectives  of  and  reasons  for  the 
modification  and  the  basis  for  invoking 
the  exception.  If  immediately  effective 
regulatory  action  is  required,  then  the 
documented  evaluation  nuy  follow 
rather  than  precede  the  regulatory 
aciion. 

(7)  If  there  are  two  or  more  ways  to 
achieve  compliance  with  a  certificate  or 
the  rules  or  orders  of  the  Commission, 
or  with  written  Corporation 
comoiitments,  or  there  are  two  or  more 


ways  to  reach  a  level  of  protection 
which  is  adequate,  then  ordinarily  the 
Corporation  is  free  to  choose  the  way 
which  best  suits  its  purposes.  However, 
should  it  be  necessary  or  appropriate  for 
the  Commission  to  prescribe  a  specific 
way  to  comply  with  its  requirements  on 
to  achieve  adequate  protection,  then 
cost  may  be  a  factor  in  selecting  the 
way.  provided  that  the  objective  of 
compliance  or  adequate  protettion  is 
met. 

(b)  In  reaching  the  determination 
required  by  paragraph  (a)(3)  of  this 
section,  the  Commission  will  consider 
how  the  backfit  should  be  scheduled  in 
light  of  other  ongoing  regulatory 
activities  at  the  plant  and.  in  addition, 
will  consider  information  available 
concerning  any  of  the  following  factors 
as  msy  be  appropriate  and  any  other 
information  relevant  and  material  to  the 
profKJsed  backfit: 

(1 J  Statement  of  the  specific  objectives 
that  the  proposed  backfit  is  designed  to 
achieve; 

(2)  General  description  of  the  activity 
that  would  be  required  by  the 
Corporation  in  order  to  complete  the 

backfit; 

(3)  Potential  change  in  the  risk  to  the 
public  from  the  accidental  release  of 
radioactive  material; 

(4)  Potential  impact  on  radiological 
exposure  of  facility  employees; 

(5)  Installation  and  continuing  costs 
associated  with  the  backfit,  including 
the  cost  of  plant  downtime; 

(6)  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  incJudirig  the  relationship 
to  proposed  and  existing  regulatcwy 
requirements; 

(7)  The  estimated  resource  burden  on 
the  NTIC  associated  with  the  proposed 
backfit  and  the  availabih'ty  of  such 
resources; 

(8)  The  potential  impact  of  differences 
in  plant  type,  desigp  or  age  on  the 
relevancy  and  practicahty  of  the 
proposed  backfit; 

(9)  Whether  the  proposed  beck  fit  is 
interim  or  final  and.  if  interim,  the 
justification  for  imposing  the  propos«?d 
backfit  on  an  interim  basis. 

(c)  No  certificate  v^ll  be  withheld 
during  the  pendency  of  backfit  analyses 
required  by  the  Commission's  rules. 

(d)  The  Executive  Director  for 
Operations  shall  be  responsible  for 
implementation  of  this  section,  and  all 
analyses  required  by  this  section  shall 
be  approved  by  the  Executive  Director 
for  Operations  or  his  designee. 


Subpart  D—Safefy 

S  76.41    Autftortzetf  use  of  radioactive 
ntateffal. 

The  Corporation  shall  confine  its 
possession  and  use  of  radioactive 
material  to  the  locations  and  purposes 
covered  by  the  certificate  or  approved 
compliance  plan.  Except  as  otherwise 
provided,  the  certificate  or  approved 
compliance  plan  issued  pursuant  to  the 
requirements  in  this  part  entitles  the 
Corporation  to  receive  title  to,  own, 
acquire,  receive,  possess,  and  use 
radioactive  material  in  accordance  with 
the  certifjcafe. 

S7A33    Transtaf  o(  radtoacltve  materfaL 

(a)  The  Corporation  may  not  tran!5fi?r 
radioactive  material  except  as 
authorized  pursuant  to  this  section. 

(b)  Except  as  otherwise  provided  and 
subject  to  the  provisions  of  paragraphs 
(c)  and  (d)  of  this  section,  the 
Corporation  may  transler  radioactive 
material: 

(1)  From  one  component  of  the 
Corporation  to  another. 

(2)  To  the  Department: 

(3)  To  the  agency  fn  any  Agreement 
State  which  regulates  radioactive 
materials  [nirsuant  to  an  agreement  with 
the  Commission  under  section  274  of 
the  Act,  if  the  quantity  transferred  is  not 
sufficient  to  form  a  critical  mass; 

(4)  To  any  person  exempt  from  the 
licensing  requirements  of  the  Act  and 
requirerr>ent9  in  this  part,  to  the  extent 
permitted  under  such  exemption; 

(5)  To  any  person  in  an  Agreement 
State,  subject  to  the  jurisdictioD  of  thai 
State,  who  has  been  exempted  from  the 
licensii>g  requirements  and  regulations 
of  that  State,  to  the  extent  permitted 
under  the  exemption; 

(6)  To  any  person  authorized  to 
receive  such  radioactive  material  under 
terms  of  a  specific  hcense  or  a  general 
license  or  their  equivalents  issued  by 
the  Commission  or  an  Agreement  State; 

(7)  To  any  person  abroad  pursuant  to 
an  export  license  issued  under  part  )10 
of  this  chapter,  or 

(8)  As  otherwise  authorized  by  the 
Commission  in  Mrriting. 

(c)  Before  transferring  radioactive 
material  to  any  party  specified  in 
paragraph  (b)  of  this  section,  the 
Corporation  shall  verify  that  the 
transferee  is  authorizea  to  receive  the 
type,  form,  and  quantity  of  radioective 
material  to  be  transferred. 

(d)  The  following  niethods  for  the 
verification  required  by  paragraph  (c)  of 
this  section  are  acceptable: 

(1)  The  Corporation  may  have  in  its 
possession  and  read  a  current  copy  of 
the  transferee's  specific  license  or 
confirmation  of  registration.  The 
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Corporation  shall  retain  a  copy  of  each 
license  or  confirmation  for  3  years  from 
the  date  that  it  was  obtained. 

(2)  The  Corporation  shall  have  in  its 
possession  a  written  confirmation  by  the 
transferee  that  the  transferee  is 
authorized  by  license  or  registration 
confirmation  to  receive  the  type,  form, 
and  quantity  of  special  nuclear  material 
to  be  transferred,  specifying  the  license 
or  registration  confirmation  number, 
issuing  agency,  and  expiration  date.  The 
Corporation  shall  retain  the  written 
confirmation  as  a  record  for  3  years  fi-om 
the  date  of  receipt  of  the  confirmation; 

(3)  For  emergency  shipments,  the 
Corporation  may  accept  a  certification 
by  the  transferee  that  he  or  she  is 
authorized  by  license  or  registration 
certification  to  receive  the  type,  form, 
and  quantity  of  special  nuclear  material 
to  be  transferred,  specifying  the  license 
or  registration  number,  issuing  agency, 
and  expiration  date,  provided  that  the 
oral  confirmation  is  confirmed  in 
writing  within  10  days.  The  Corporation 
shall  retain  the  written  confirmation  of 
the  oral  certification  for  3  years  from  the 
date  of  receipt  of  the  confirmation; 

(4)  The  Corporation  may  obtain  other 
sources  of  information  compiled  by  a 
reporting  service  from  official  records  of 
the  Commission  or  the  licensing  agency 
of  an  Agreement  State  as  to  the  identity 
of  licensees  and  the  scope  and 
expiration  dates  of  licenses  and 
registrations.  The  Corporation  shall 
retain  the  compilation  of  information  as 
a  record  for  3  years  from  the  date  that 

it  was  obtained:  or 

(5)  When  none  of  the  methods  of 
verification  described  in  paragraphs  (d) 
(1)  through  (4)  of  this  section  are  readily 
available  or  when  the  Corporation 
desires  to  verify  that  information 
received  by  one  of  these  methods  is 
correct  or  up-to-date,  the  Corporation 
may  obtain  and  record  confirmation 
from  the  Commission  or  the  licensing 
agency  of  an  Agreement  State  that  the 
transferee  is  licensed  to  receive  the 
special  nuclear  material.  The 
Corporation  shall  retain  the  record  of 
confirmation  for  3  years  from  the  date 
the  record  is  made. 

§  76.85    Assessment  of  accidents. 

The  Corporation  shall  perform  a 
safety  analysis  to  establish  the  basis  for 
limiting  conditions  for  operation  of  the 
plant  with  respect  to  the  potential  for 
releases  of  radfiological  material.  Special 
attention  must  be  directed  to  assurance 
that  plant  operation  will  be  conducted 
in  a  manner  to  prevent  or  to  mitigate  the 
radiological  consequences  from  a 
reasonable  spectrum  of  postulated 
accidents  which  include  internal  and 
external  events  and  natural  phenomena 


in  order  to  ensure  adequate  protection 
of  the  public  health  and  safety.  Plant 
operating  history  relevant  to  the 
assessment  should  be  included.  In 
performing  this  assessment,  the  full 
range  of  op>erations  should  be 
considered  including,  but  not 
necessarily  limited  to,  operation  at  the 
maximum  capacity  contemplated.  The 
assessment  must  be  performed  using  an 
expected  release  rate  resulting  from 
anticipated  operational  occurrences  and 
accidents  with  existing  systems  and 
procedures  intended  to  mitigate  the 
release  consequences,  along  with  site 
characteristics,  including  meteorology, 
to  evaluate  the  offsite  radiological 
consequences. 

§76.87    Technical  safety  requlrentents. 

(a)  The  Corporation  shall  establish 
technical  safety  requirements.  In 
establishing  the  requirements,  the 
Corporation  shall  consider  the  analyses 
and  results  of  the  safety  analysis  report 
submitted  pursuant  to  §  76.35. 

(b)  The  format  for  the  technical  safety 
requirements  shall  be  appropriate  for 
each  individual  reauirement. 

(c)  Each  of  the  following  safety  topics 
shall  be  considered  under  this  section: 

(1)  Effects  of  natural  phenomena: 

(2)  Building  and  process  ventilation 
and  offgas; 

(3)  Cnticality  prevention; 

(4)  Fire  prevention; 

(5)  Radiation  protection; 

(6)  Radioactive  waste  management; 

(7)  Maintenance; 

(8)  Environmental  protection; 

(9)  Packaging  and  transporting 
nuclear  materials; 

(10)  Accident  analysis; 

(11)  Chemical  safety; 

(12)  Sharing  of  facilities,  structures, 
systems  and  components; 

(13)  Utilities  essential  to  radiological 
safety;  and 

(14)  Operations. 

(d)  Technical  safety  requirements 
shall  include  items  in  the  following 
categories: 

{\)  Safety  limits. 

(i)  If  any  safety  limit  Is  exceeded, 
corrective  action  must  be  taken  as  stated 
in  the  technical  safety  requirements  or 
the  afl^ected  part  of  the  process  must  be 
shut  down  unless  this  action  would 
further  reduce  the  margin  of  safety. 

(ii)  The  Corporation  shall  notify  the 
Commission,  review  the  matter,  and 
record  the  results  of  the  review, 
including  the  cause  of  the  condition  and 
the  basis  for  corrective  action  taken  to 
preclude  rec\irrence. 

(iii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 


(2)  Limiting  control  settings. 

(i)  Where  a  limiting  control  setting  is 
specified  for  a  variable  on  which  a 
safety  limit  has  been  placed,  the  setting 
must  be  so  chosen  that  protective 
action,  either  automatic  or  manual,  will 
correct  the  abnormal  situation  before  a 
safety  limit  is  exceeded.  If,  during 
operation,  the  automatic  alarm  or 
protective  devices  do  not  function  as 
required,  appropriate  action  must  be 
taken  to  maintain  the  variables  within 
the  limiting  control-setting  values  and 
to  repair  promptly  the  automatic 
devices  or  to  shut  dov^^n  the  affected 
part  of  the  process. 

(ii)  The  Corporation  shall  notify  the 
Commission,  review  the  matter,  and 
record  the  results  of  the  review, 
including  the  cause  of  the  condition  and 
the  basis  for  corrective  action  taken  to 
preclude  recurrence. 

(iii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  revieyv  until 
the  Commission  no  longer  has 
certification  authority. 

(3)  Limiting  conditions  for  operation. 
When  a  limiting  condition  for  operation 
of  any  process  step  in  the  system  is  not 
met,  the  Corporation  shall  shut  down 
that  part  of  the  operation  or  follow  any 
remedial  action  permitted  by  the 
technical  requirements  until  the 
condition  can  be  met. 

(i)  The  Corporation  shall  notify  the 
Commission,  review  the  matter,  and 
record  the  results  of  the  review, 
including  the  cause  of  the  condition  and 
the  basis  for  corrective  action  taken  to 
preclude  recurrence. 

(ii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 

(4)  Design  features.  Design  features  to 
be  included  are  those  systems, 
components,  or  structures  of  the  plant 
which,  if  altered  or  modified,  would 
have  a  significant  effect  on  safety  and 
are  not  covered  in  categories  described 
in  paragraphs  (d)  (1).  (2).  and  (3)  of  this 
section. 

(5)  Surveillance  requirement. 

(6)  Administrative  controls. 

(7)  Initial  notification.  Reports  made 
to  the  Commission  in  response  to  the 
requirements  of  this  section  must  be 
made  in  accordance  with  §  76.120. 

§  76.88   Crttlcailty  accident  requirements, 
(a)  Cnticality  accident  requirements. 
The  Corporation  shall  maintain  in  each 
area  in  which  special  nuclear  material  is 
handled,  used,  or  stored,  a  monitoring 
system  meeting  the  requirements  of 
paragraph  (b)  of  this  section.  The 
monitoring  system  must  use  gamma-  or 
neutron-sensitive  radiation  detectors 
which  will  energize  clearly  audible 
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alarm  signals  if  criticality  occurs.  This 
section  is  not  intended  to  require 
monitoring  systems  for  transport  of 
sjMcisI  nucl^  material  packaged  in 
accordance  with  the  requirements  of 
part  71  of  this  chapter. 

(b)  The  monitoring  system  niist  be 
capable  of  meeting  the  requirements  of 
paragraph  (bHl)  or  (bM2)  of  this  section. 

(ifThe  system  must  detect  a 
criticality  that  produces  an  absorbed 
dose  in  soft  tissue  of  20  rads  of 
combined  oeutron  and  gamma  radiation 
at  an  unshielded  distance  of  2  meters 
from  the  reacting  niaterial  within  1 
minute.  Coverage  of  a!)  areas  in  which 
special  nuclear  material  is  handled, 
used,  or  stored  must  be  provided  by  two 
detectors. 

(2)  The  system  must  detect  a 
criticaiity  which  generates  radiation 
levels  of  300  rems  per  hour,  1  foot  from 
the  source  of  the  radiation.  The 
monitoring  devices  in  the  system  must 
have  a  preset  alarm  point  of  not  less 
than  5  miliireras  per  hour  (in  order  to 
avoid  false  alarms)  nor  more  than  20 
millirems  per  hour.  In  no  event  ntay  any 
such  device  be  farther  than  120  feet 
from  the  special  nuclear  material  being 
handled,  used,  or  stored;  lesser 
distances  may  be  necessary  to  meet  the 
requirements  of  this  paragraph  on 
account  of  intervening  shielding  or 
other  pertinent  fectors. 

§  76.91    Emargancy  planning. 

The  Corporation  shall  e^ablish. 
maintain,  and  be  prepared  to  follow  a 
written  emergency  plan.  The  emergency 
plan  submitted  under  §  76.35<d)  shall 
include  the  following  information: 

(a)  Plant  description.  A  description  of 
the  plant  and  area  near  the  plant  site. 

(b)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
materials  accident  for  which  protective 
actions  may  be  needed. 

(c)  Classification  of  accidents.  A 
system  for  classifying  accidents  as  alerts 
or  site  area  emergencies. 

(d)  Defecfion  of  accidents. 
IdentiHcabon  of  the  means  of  detecting 
each  type  of  accident  in  a  timely 
maniter. 

(e)  Mitigation  of  consequences.  A 
description  of  the  means  and  equipment 
for  mitigating  the  consequences  of  each 
type  of  accident,  including  those 
provided  to  protect  workers  onsite,  and 
a  description  of  the  program  for 
maintaining  the  equipment. 

(0  Assessntent  of  releases.  A 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(g)  Responsibilities.  A  description  of 
the  responsibilities  of  all  individuals 
supporting  emergency  response  should 


an  accident  occur,  including 
identification  of  personnel  r«»sponsible 
for  promptly  notifying  oflsite  response 
organizations  and  the  NRC  as  well  as  a 
description  of  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

(h)  Notification  and  coordination.  A 
commitment  to  and  a  descri(>tion  of  the 
means  to  promptly  notify  offsite 
response  organizations,  including  the 
request  for  offsite  assistance  and 
medical  assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  plant,  and  some  equipment  will 
not  prevent  the  notification  and 
coordination.  The  Corporation  shall  also 
commit  to  notify  the  NRC  Operations 
Center  immediately  after  notiScation  of 
the  appropriate  offsite  response 
organizations  and  not  later  than  one 
hour  after  the  Corporation  declares  tn 
emergency.  These  reporting 
requirements  do  not  supersede  or 
release  the  Corporation  from  complying 
with  the  requirements  under  the 
Emergency  Planning  ar»d  Community 
Right-to-Know  Act  of  1986.  Title  ID. 
Public  Law  9^-499  or  other  state  or 
federal  reporting  requirements. 

(i)  Information  tooeconuntmicated. 
A  description  of  the  types  of 
information  on  plant  status,  radioactive 
releases,  and  recommended  protective 
actions,  if  necessary,  to  be  provided  to 
offsite  response  organizations  and  to  the 
NRC 

(j)  Training  A  description  of  the 
frequency,  f>erformance  objectives,  and 
plans  for  the  training  that  the 
Corporation  will  provide  workers  on 
how  to  respond  to  an  emergency 
including  any  special  instriKrtions, 
briefi.ngs,  and  orientation  tours  the 
Corporation  would  offer  to  fire,  police, 
medical,  and  other  emergency 
personnel.  The  training  shall  familiarize 
personnel  with  site-specific  emergency 
procedures.  The  training  shall  also 
prepare  site  personnel  for  their 
responsibihties  for  the  accident 
scenarios  postulated  as  most  probable 
for  the  specific  site,  inchidJng  the  use  of 
team  training  for  these  accident 
scenarios. 

(k)  Safe  Shutdown.  A  description  of 
the  means  of  restoring  the  plant  to  a  safe 
condition  after  an  accident. 

(1)  Exercises.  Provisions  for 
conductirtg  quarterly  communications 
checks  with  offsite  response 
organizstioiM  and  biennial  onsite 
exercises  to  test  response  to  simulated 
emergencies.  Quarterly  communications 
checks  with  offsite  response 


organizatiuns  shall  include  the  check 
and  update  of  all  necessary  telephone 
numbers.  The  Corporation  shall  invite 
offsite  response  organizations  to 
participate  in  the  biennial  exercises. 
Participation  of  offsite  response 
organizations  in  biennial  exercises, 
although  recommended,  is  not  required. 
Exercises  shall  use  accident  sceruirios 
postulated  as  most  probable  for  the 
specific  site  and  the  accident  scenarios 
shall  not  be  made  known  to  most 
exercise  participants.  The  Corporation 
shall  critique  each  exercise  using 
individuals  that  do  not  have  direct 
irnplementation  responsibility  for  the 
plan.  Critiques  of  exercises  shall 
evaluate  the  appropriateness  of  the  plan, 
emergency  procedures,  lacilltiea. 
equipment,  training  of  personnel,  and 
overall  efiiectiveness  of  the  response. 
Deficiencies  found  by  the  critiques  shall 
be  corrected. 

(m)  Hazardous  chemicals. 
Confirmation  that  the  Corporation  has 
met  its  responsibilities  under  the 
Emergency  Planning  aiid  Community 
Rlght-to-Know  Act  of  1986,  Title  m. 
Public  Law  99-499,  if  applicable  to  the 
Corporation's  activities  at  the  proposed 
place  of  use  of  the  special  nuclear 
material. 

(n)  Comment  from  offsite  response 
organizatimis.  The  Corporation  shall 
allow  the  o&ite  response  organizations 
expected  to  respond  in  case  of  an 
accident  60  days  to  comment  on  the 
emergency  plan  before  subnxittii>g  It  to 
NRC  The  Corporation  shall  provide  any 
comments  racaived  within  the  60  days 
to  the  NRC  with  the  emergeiKry  plan. 


f7e.«3    QuaHtyi 

The  Corporation  shall  establish. 
maintain,  and  execute  a  quality 
assurance  program  satisfying  each  of  the 
applicable  qualify  assurance  criterts  of 
ASME  NQA-1-1989.  "Quality 
Assurance  Program  Requirements  for 
Nuclear  Facilities".  The  Corporatioo 
shall  execute  the  applicable  criteria  in  a 
graded  approach  to  an  extent  that  is 
commensurate  with  the  Importance  to 
safety. 

{ 76.95    Training. 

A  training  program  shall  be 
established,  implemented,  and 
maintained  for  individuals  relied  upon 
to  operate,  maintain,  or  modify  the 
GOPs  in  a  safe  manner.  The  training 
program  shall  be  based  on  a  "systems 
approach  to  training"  (SAT)  that 
includes  the  following: 

(a)  Systematic  analysis  of  the  )obs  to 
beperformed. 

(d)  Learning  objectives  derived  from 
the  analysis  which  describe  desired 
performance  afler  training. 
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(c)  Training  design  and 
implementation  b«eed  en  th«  keacuieg 
objectives. 

(d)  EvahjetioQ  of  trainea  master)'  of 
the  objectives  during  trazniBg. 

(e)  Evaluation  and  revision  of  the 
training  based  on  the  perfbnnanca  of 
trained  penonnet  in  the  job  setting, 

Sobpert  E— Ssdegtisrds  and  Secwrtty 

}76.in    Physical  sAcurtty^  materiat condpol 
and  accounting,  and  protaction  of  cartatn 
intormation. 

Nuclear  Regulatory  Com  mission 
regulations  that  will  be  used  for 
certification  of  the  Corporation  ^  for 
physical  security  and  material  control 
and  accounting  are  contained  in  Titfe  10 
of  the  Code  of  Pederat  Regulations  as 
described  in  this  subpart.  The 
regulatioiM  referenced  in  this  subpart 
contain  requirements  for  physical 
security  an6  material  contrcH  and 
accounting  for  formula  quantities  of 
strategic  special  nuclear  Eiaterfat 
(Category  1),  special  nucteer  meteriaJ  of 
moderate  strategic  significance 
(Category  D),  and  special  nudear 
materiaf  of  low  strategic  sigBiflcance 
(Category  HI),  and  for  protection  of 
Reetiicted  Data,  classified  National 
Security  information,  Seieguards 
InfbrmadoB,  and  infomMtion  designated 
by  the  \J.S.  Department  of  Energy  as 
IMcontroUad  ClaasiSed  Nuclear 
Information. 
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(a)  The  requirements  for  material 
control  iod  accounting  for  formula 
quantities  of  strategic  special  micieaf 
material  (Category  I)  are  contained  in 
§§70J1, 74.11.  74.13,  74.15*  ?4.17. 
74.51.  74.53,74.55,  74.57,  74.59.  74.81, 
and  74.82. 

(b>  The  requiremertts  for  physical 
security  for  formula  quantities  of 
strategic  s[>ecial  nuclear  material 
(Category  I)  ara  coDtained  in  §§  73.20, 
73.40,  73.45.  73.46.  73.70.  and  73.71. 

(c)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  formula  quantity  of 
strategic  special  nuclear  material 
(Category  1}  are  contained  in  §  73.21. 
Information  designated  by  the  U.S 
Department  of  Energy  as  Uncontrolled 
Qasslfied  Nuclear  Information  shall  be 
protected  at  a  level  equivalent  to  that 
accorded  Safeguards  Loformatioa. 


>For  trie  ^rpoMof  thla  tufaparutha  tannft 
"yUmnBt^"  or  "licanse"  u««d  tn  Paru  70,  73,  and  74 
of  thii  chapter.  »h»i\  maan,  ragptJtwty.  tile 
Corporatioa,  oclte Gvtificatvaf a 
approved  min|Uianw  fUiL. 


§76. lU^   SpaciBi  nuclaaf  RiatarW •« 
"*~*fTrta  Btratitglt  atgntfk-anra    Cateflory 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
naclear  material  of  moderate  strategic 
significance  (Category  0)  ara  contained 
in  §§  70.51, 70.52,  70.53,  70.54,  7a57. 
70.53.  74.11.  74.13,  74-15,  74.17,  74.81, 
and  74.82. 

(b)  The  requirements  fear  physical 
security  for  special  nuclear  materia)  ef 
modente  strategic  signiScance 
(Category  D)  are  contained  m  §§  73.67, 
and  73J'l. 

S7a.1t7    Special  nuclear  matartai  at  low 
strataglc  algniflcanca— Category  llL 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  low  strategic 
signiBcaace  (Category  III)  are  contained 
itt  §§  70^1.  74.11.  74-13.  74.15,  74-17, 
74.33,  74.81.  and  74.82- 

(b)  The  requirements  far  physical 
security  for  spacial  nuclear  material  of 
low  strategic  significance  {Category  BI) 
are  cont«ned  in  §§73.67.  73.7a  73.71. 
and7l74. 

976.114    Security  facility  approval  an4 
aaf  aguardlng  tt  national  aacurtiy 
Infonnatlon  and  raatrtctad  data. 

The  requiramenta  for  security  facility 
approval  and  foe  safeguarding  ol 
classiBed  matter  are  cootained  in  part 
95  of  this  chaptei. 

Subpart  F— Deports  ar>d  Inspactiona 

{76.130    Waportlwg raqulyemanta. 

(a)  Immediate  report.  The  Corporation 
shall  notify  the  NRC  Operations  Center ' 
Vbithin  one  hour  after  discovery  of: 

(1)  A  criticality  event; 

(2)  Any  loss,  cither  than  nonnal 
operating  loss,  oC  special  nudear 
material; 

(3)  Any  theft  or  unlawful  diversion  of 
special  nuclear  material  which  the 
Corporation  i«  authorized  to  possess  or 
any  incident  in  which  an  attempt  has 
been  made  or  is  believed  to  have  been 
made  to  commit  a  theft  or  unlawful 
drversioa  of  special  nuclear  material 

(4)  An  emergency  conditioa  that  has 
been  declared  as  an  alert,  site  ares 
emergency,  or  general  emergency. 

(b)  Four-hour  report  The  Corporation 
shall  notify  the  NRC  Operatioaa  Center 
as  soon  as  possible  but  not  later  than  4 
hours  after  discovery  of  an  event  *  that 
could  prevent  immediate  protective 
actions  necessary  to  avoid  releases,  or 
exposures  to  radiation  or  radioactive 


'The  commercial  telephone  oamhw  for  rt>e  NRC 
Operadoa*  CenlOT  l»  O0T>  90  V-essa 

*£«en»  may  tnciuda  fkm,  e»plur>kma. 
radioiogical  reteases,  elc 


materials  dut  cmiid  exceed  regulatory 

limits. 

(c)  Twenty^four  hoar  nrport  The 
Corporation  shall  notify  the  NRC 
Operations  Center  wthin  24  hoars  after 
the  discovery  of  any  of  the  following 
events  invoNing  radioactive  meteri^. 

f T)  An  unplanned  contamfnatitm 
event  that: 

(i)  Requires  access  to  the 
contaminated  area,  by  workers  or  the 
public,  to  be  restricted  for  more  than  24 
hours  by  impoeing  additional 
radiological  controls  or  by  prohibiting 
entry  into  the  area; 

(ii)  Involves  a  quantity  of  material 
g^-eater  than  five  times  the  lowest  annual 
limit  on  intake  specified  in  ap[)endix  B 
to  §§  20.1001  through  20.2402  of  10  CFR 
part  20  for  the  material;  or 

(iii)  Causes  access  to  the 
contaminated  area  to  be  restricted  for 
any  reason  other  than  to  allow  isotopes 
with  a  half-hfe  of  less  than  24  hours  ta 
decay  to  a  level  that  w^uld  allow 
decontamination. 

[2)  An  event  In  which  e<^pment  is 
disabled  or  bila  to  function  as  dasigned 
when: 

(i)  The  equfpmeat  is  required  ta 
prevent  releases,  prevent  exposures  to 
radiation  and  radioactive  materials 
exceeding  specified  limits,  mitigate  the 
consequences  of  an  accident,  or  restore 
this  facility  ta  a  preesteblished  safe 
condition  after  an  accident; 

(li)  The  equipment  ia  reouirad  to  be 
available  and  either  sbouXa  have  been 
operating  or  should  have  operated  on 
demand;  or 

(iii)  No  redundant  equipment  is 
available  and  operable  to  pterform  the 
required  safety  function. 

(3)  An  event  that  requires  unplanned 
medical  treatmant  at  a  madical  facility 
of  an  iiulividual  with  radioactive 
contamination  on  th«  individual's 
clothing  or  body. 

(4]  A  Gre  or  explosion  damagmgaay 
radioactive  material  or  any  device, 
container,  or  equipment  containing 
radioactive  materval  when: 

(i)  The  quantity  of  material  involved 
is  greater  than  Gve  times  (he  lowest 
annual  hmit  oi>  intali^e  specified  tn 
appendix  B  to  §§20.1001  tbroi^h 
20.2402  of  10  CFR  part  20  for  the 
material;  and 

(u)The  damage  affects  the  integrity  of 
the  radioactive  material  or  its  container. 

(d)  Record  or  log  requirement  A 
record  or  tog  of  aU  amergescy  actiona 
carried  out  in  raspeose  to  an  eroargency 
plan  shall  b«  made  and  retaiaed  fora 
period  of  2  years. 

(e)  PreparatUM  eunf  suhmission  of 
reports.  Reports  made  by  th« 
Corporatim  In  raaponaa  to  tfaa 
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requirements  of  this  section  shall  be 
made  as  follows: 

(1)  Operations  Center  reports.  The 
Corporation  shall  make  reports  required 
by  paragraphs  (a),  (b)  and  (c)  of  this 
section  by  telephone  to  the  NRC 
Operations  Center.  To  the  extent  that 
the  information  is  available  at  the  time 
of  notification,  the  information  provided 
in  these  reports  must  include: 

(i)  The  caller's  name  and  call  back 
telephone  number, 

(ii)  A  description  of  the  event, 
including  date  and  time; 

(iii)  The  exact  location  of  the  event; 

(iv)  The  isotopes,  quantities,  and 
chemical  and  physical  form  of  the 
material  involved; 

(v)  Any  personnel  radiation  exposure 
data  available;  and 

(vi)  A  description  of  any  actions  taken 
in  response  to  the  event. 

(2)  Written  report.  A  report  required 
by  paragraph  (a),  (b)  or  (c)  of  this  section 
shall  be  followed  by  a  written  report 
within  30  days  of  the  initial  report. 
Written  reports  prepared  pursuant  to 
other  regulations  may  be  submitted  to 
fulfill  this  requirement  if  the  reports 
contain  all  of  the  necessary  information 
and  the  appropriate  distribution  is 
made.  These  written  reports  must  be 
sent  to  the  U.S.  Nuclear  Regulatory 
Commission,  Document  Control  Desk. 
Washington.  DC.  20555-0001,  with  a 
copy  to  the  NRC  Region  m  Office  listed 
in  appendix  D  of  part  20  of  this  chapter 
and  the  Resident  Inspector.  The  reports 
must  include  the  following  information: 

(i)  A  description  of  the  event, 
including  the  probable  cause  and  the 
manufacturer  and  model  number  (if 
applicable)  of  any  equipment  that  failed 
or  malfunctioned; 

(ii)  The  exact  location  of  the  event; 

(iii)  A  description  of  isotopes, 
quantities  and  diemical  and  physical 
form  of  the  material  involved; 

(iv)  The  date  and  time  of  the  event; 

(v)  The  causes,  including  the  direct 
cause,  the  contributing  cause,  and  the 
root  cause; 

(vi)  Corrective  actions  taken  or 
planned  and  the  results  of  any 
evaluations  or  assessments; 

(vii)  The  extent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
materials  without  identification  of 
individuals  by  name;  and 

(viii)  Lessons  learned  from  the  event. 

§76.121    Inspections. 

(a)  The  Corporation  shall  afford  to  the 
Commission  at  all  reasonable  times 
opportunity  to  inspect  the  premises  and 
plants  where  radioactive  material  is 
used,  produced,  or  stored. 

(b)  The  Corporation  shall  make 
available  to  the  Commission  for 


inspection,  up>on  reasonable  notice, 
records  kept  pertaining  to  receipt, 
possession,  use.  acquisition.  impcHt, 
export,  or  transfer  of  radioactive 
material. 

(c)(1)  The  Corporation  shall  provide 
rent-free  office  space  for  the  exclusive 
use  of  Commission  inspection  personnel 
upon  request  by  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards 
or  the  NRC  Region  HI  Administrator. 
Heat,  air  conditioning,  light,  electrical 
outlets,  and  janitorial  services  must  be 
furnished  by  the  Corporation.  The  office 
must  be  convenient  to  and  have  full 
access  to  the  plant,  and  must  provide 
the  inspector  both  visual  and  acoustic 
privacy. 

(2)  The  space  provided  must  be 
adequate  to  accommodate  the  NRC 
resident  inspection  staff,  a  part-time 
secretary,  and  transient  NRC  personnel. 
Space  must  be  generally  commensurate 
with  other  office  facilities  at  the  site. 
The  office  space  that  is  provided  must 
be  subject  to  the  approval  of  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards  or  the  NR(^ 
Region  III  Office.  All  furniture,  supplies, 
and  communication  equipment  will  be 
furnished  by  the  Commission. 

(3)  The  Corporation  shall  afford  any 
NRC  resident  inspector  assigned  to  that 
site  or  other  NRC  inspectors  identified 
by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  as  likely 
to  inspect  the  plant,  immediate, 
unfettered  access  equivalent  to  access 
provided  regular  plant  employees, 
following  proper  identification  and 
compliance  with  applicable  access 
control  measures  for  security, 
radiological  protection,  and  personal 
safety. 

§76.123    Tests. 

The  Corporation  shall  perform,  or 
permit  the  Commission  to  perform,  any 
tests  the  Commission  deems  appropriate 
or  necessary  for  administration  of  the 
requirements  in  this  part.  These  tests 
include  tests  of: 

(a)  Radioactive  material; 

(b)  Facilities  where  radioactive 
material  is  utilized,  produced  or  stored; 

(c)  Radiation  detection  and 
monitoring  instruments;  and 

(d)  Other  equipment  and  devices  used 
in  connection  with  the  production, 
utilization  or  storage  of  radioactive 
material. 

Subpart  Q — Enforcement 

§76.131    Vtotations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions  of: 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended: 


(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended; 

(3)  Title  XI  of  the  Energy  Policy  Act 
of  1992.  as  amended; 

(4)  A  regulation  or  order  issued 
pursuant  to  thosejActs. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  1312(e) 
of  the  Atomic  Energy  Act  of  1954,  as       ^ 
amended  and  section  206  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  for  a  violation  of  section  206 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended. 

§76.133    Crtmlnai  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
sections  161b.  161i.  or  161o  of  the  Act. 
For  purposes  of  section  223,  all  the 
regulations  in  part  76  are  issued  under 
one  or  more  of  sections  161b,  161i.  or 
1610  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  76  that  are 
not  issued  under  sections  161b,  161i,  or 
161o  for  the  purposes  of  section  223  are 
as  follows;  §§  76.1,  76.2,  76.4,  76.5,  76.6, 
76.23,  76.33.  76.35.  76.37,  76.39.  76.41. 
76.43,  76.45,  76.53,  76.55,  76.60,  76.62, 
76.64,  76.70,  76.72,  76.131,  and  76.133. 

PART  95— SECURITY  FACILITY 
APPROVAL  AND  SAFEGUARDING  OF 
NATIONAL  SECURITY  INFORMATION 
AND  RESTRICTED  DATA 

20.  The  authority  citation  for  part  95 
is  revised  to  read  as  follows: 

Authority:  Sees.  145. 161.  68  Stat.  942, 
948.  AS  AMENDED  (42  U.S.C.  2165.  2201); 
sec.  201,  88  Stat.  1242.  as  amended  (42 
U.S.C  5841);  E.O.  10865.  as  amended,  3  CFR 
1959-1963  COMP..  p.398  (50  U.S.C.  401, 
note);  E.O.  12356,  47  FR  14874.  April  6. 
1982. 

21.  Section  95.3  is  revised  to  read  as 
follows: 

§95 J    Scope. 

The  regulations  in  this  part  apply  to 
licensees  and  other?  regulated  by  the 
Commission,  including  persons 
required  to  obtain  a  certificate  of 
compliance  or  an  approved  compliance 
plan  under  part  76  of  this  chapter,  or 
their  contractors,  who  may  require 
access  to  National  Security  Information 
and/or  Restricted  Data  used,  processed, 
stored,  reproduced,  transmitted  or 
handled  in  connection  with  a  license  or 
appHcation  for  a  license,  or  in 
connection  with  a  certificate, 
application  for  a  certificate  or  an 
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approved  compliance  plan  under  part 
76  of  this  chapter. 

22.  Section  S'J.S  is  am*- nded  by 
addicg  tiie  definition  of  iicensev  to  reed 
as  follows: 

S^5    DeRnttions. 

•  •         *         *         • 

Licensee  nieans,  for  the  purpose  of 
this  part,  th«  holder  of  a  license  Issued 
pursuant  to  10  CFR  parts  50.  7f),  or  72 
or  the  bolder  of  a  certificate  of 
compHance  or  approved  compliance 
plan  issued  under  10  CFR  part  76. 

•  •        *        *        * 

Dated  at  Rockville.  Marvkad,  this  4d]  day 
of  February,  r994. 

For  th«  Nuclear  Rpguletory  C0mrr.iwi.3n. 
Sarouef  J.  Chilk, 
Secretary  of  the  Contmis&ion. 

Note:  This  appendl*  wil\  not  appear  in  the 
Code  of  F»d«rai  R<>guiarions. 

Appendix  A  to  this  Document — United 
States  Endchment  Corporation 
Recommendations  for  10  CFR  part  76; 
Standards  and  Certificatk>n  Process 
for  the  Paducah  and  Portsmouth 
Gaseous  Diffusion  Plants 

Table  of  ConlentB 
Generat  Provisions 

76.1  Purpose. 

76.2  Scopa. 

76.3  Certificatioa  Requirements. 

76.4  Der»iitiocs. 
7&5  Communications. 

76.6  InterprvtBtions. 

76.7  Employee  Protection. 

76.9  Compiftteness  and  Accuracy  of 
InfbmiatiorL 

76.10  Dehberate  Miscoodxjct 

Exemptions 

76.lt  Persons  Providing  Sen-ices  t'oder 
Certain  Depttrtment  and  Corpocatioa 
Coo&acta. 

76.  >}    DepaitoieQt  of  Defvaes. 

75.14     Specifjc  Elxemptiona. 

Certificate  of  Compliance 
76.18    Type  of  Certification. 

Application  for  Initial  Certificate  of 
Compliance 

76.21  Filing. 

76.22  Contents  of  Initial  ApplicatioiL 

76.23  Requirements  for  the  Approval  of 
initial  Application. 

76.24  Criticahty  Accident  Requirements. 

76.25  Deccntaniination  and 
Decommissicning. 

Certificates  of  Compliance 

76.31  Issuance  of  an  Initial  Certificate  of 
CompHance. 

76.32  Conditions  of  Initial  Certificfife. 

76.33  Annual  Renewals. 

7BJ4    Amendment  ofCertificafes. 

76.35  Commission  Action  on  Applications 
to  Re.iew  or  Amend. 

76.36  InaHenabihty  of  Certificates. 

76.37  Disclaimer  of  Warranties. 


76.38  Expiration  and  Termination  of 
Certificates. 

76.39  Subir.ission,  Review,  and  Approval  of 
Depsrtment  Compliance  Plans. 

Acquisition,  Use  and  Trxtnsfer  of  fkidic-active 
Kfatgrio/.  Creditors' i?igAts 

76.4 1     Authorized  Use  of  Radifjacti ve 

K-lateiiat. 
7ft  42    Transfer  of  Rad  ioacti ve  Material. 
76.44    Creditor  Regulations. 

Reccfrtfs.  Beports  and  bagpeciions 

76..TO    Rppcrting  Requirements. 

76.51  Ma?(?rial  Balance,  fevenfory,  and 
Records  Requirements. 

76.52  Reports  of  Accidental  Criticaiity  or 
Loss  or  Theft  or  Attempted  Theft  of 
Special  Nuclear  MoteriaL 

76.53  Material  Status  Reports. 

76.54  Nuclear  N4aterial  transfer  Reports. 

76.55  Inspections. 

76.56  Tests. 

76.59    Effhient  N4onitoring  Reporting 
Requirements. 

Modification  and  Revocation  of  Certificate 

76.61    Modification  aiKl  RevocatioB  of 

CertlficatB. 
76  62     Suspension  In  War  or  Netionaf 

Emersency. 

76.71  Vioistiom. 

76.72  CrtmiTiar  Penalties. 

76.73  Backfitting. 

General  Provisionfl 

76.  t    Purpose 

(a)  The  regulations  of  this  part:  establish 
the  standards  neces,sary  to  protect  the  public 
health  and  safety  from  radiological  hazard 
and  provide  for  the  common  defense  and 
security  applicable  to  the  gaseous  diffusion 
uranium  enrichment  plants  (GDPs)  ov>ned  by 
the  Dejjartment  of  Energy  (the  Department) 
and  leased  to  the  United  States  Enrichment 
Corporation  (the  Corpjoration);  establish 
procedures  and  criteria  governing  the  process 
for  the  issuance  of  Certificates  of  Compliance 
ICertificates)  for  the  GDPs  to  the  Corporation 
with  respect  to  such  standards:  and  establish 
and  provide  for  the  terms  and  conditions 
upon  which  the  Comcaisston  will  issue 
Certificates,  or  other  approvals  with  respect 
to  the  GDPs.  The  regulationa  in  this  port  al.so 
apply  to  any  person  to  which  transfer  of 
ownership  of  the  Corporation  is  made 
pursuant  to  section  1502  of  the  .Atomic 
Energy  Act  of  1954,  as  amend^-d. 

(b)  The  regulations  contained  in  this  part 
are  issued  pursuant  to  the  Atomic  Eaei^  Act 
of  1954.  as  amended  (68  Stat  919).  Title  □ 

of  the  Energy  Reorganization  Act  of  1974,  as 
amended  (88  Stat  1242),  and  Title  M  of  the 
Energy  Policy  Act  of  1992  (106  Stat.  2952). 

(c)  In  addition  to  the  regulations  in  this 
part,  the  additional  standards  set  forth  in  the 
followina  regulations  are  specifically' 
applicable  to  the  GDPs  in  accordance  with 
their  terms  and  are  Incorporated  by  reference 
hereirv 

(!)  10  CFR  part  19  Notices.  Instructions. 
and  Reports  to  Workers;  Inspections. 

fii)  lb  CFR  part  20  Standards  for  Protection 
Against  Radiation. 

(iii)  10  CFR  part  21  Reporti.ig  of  Defects 
and  Noncompliance. 


(iv)  10  CFR  part  51  Kavironmental 
Protection  Regulation  for  Domestic  Li<«n<:ng 
and  Rehrted  Rsgulatory  Fanctior.s. 

(vi)  KJ  CFR  part  71  Pac  kaging  and 
Transportation  of  Fadioacnve  Material. 

(vii)  lOCFRpdrt  170  Fe^  for  Faci lines  and 
Materials  Licenses  and  Ot>ier  Regulatory 
Services  Under  the  Atomic  Energy  Act  of 
1954,  as  Amended. 

(d)  In  addition  to  the  regulztious  in  this 
part  and  those  c:U<d  in  '6.1(c),  the  aodjiional 
standard*  set  forva  in  tha  fi^iiowijig 
regulatioua,  wii^  the  noted  amendments,  are 
specifically  apptxable  to  the  GDPs  to  the 
extent  they  are  rcfcrenctd  within  this  part 

(i)  10  CFR  part  30  Rules  of  Genera) 
Applicatiiiitv  to  Domestic  Liceoeifig  of 
Byproduct  Mat<>riaL 

10  CFR  30.4i;b)  is  aciended  to  lsk.lude  the 
fol  lowing 

(8)  To  any  person  certified  und*T  «0  CFR 
76. 

(ii)  \0  CFR  prirt  40  Domestic  LiceoitTOg  of 
Source  Materidt. 

10  CFR  40.51(h)  ia  amenbed  to  iixrlude  the 
follow  tn^ 

(8)  To  any  p«iTsoo  certified  under  tO  CFR 
76. 

tiii>  W  CFR  part  Ti  Physical  Protection  of 
Plants  and  Materials. 

ivvf  10  CFR  part  74  Material  Control  and 
Accounting  of  J»pecial  Nuclear  Material. 

For  purposes  of  the  rwjuinMnerits  in  this 
part  10  CFR  74.3 3<t  44 Ki)  is  modified  to 
read;  "Ferfbrming.  unless  otherwise  required 
to  satisfy  p>art  75  of  this  chapter,  a  dynamic 
(nonshutdown)  physical  Inventory  of  In- 
process  gaseous  feg-.  in  the  enrichment 
equipment)  urmnium  and  U-"  at  least  every 
65  daye.  and  performing  a  static  ph\-sic8l 
inventory  of  ell  other  uranrura  and  total  U-" 
contained  in  netural.  depleted,  and  enriched 
uranium  located  outside  of  the  enrichment 
processing  equipiment  at  least  every  370 
calendar  days,  with  static  physical 
inventories  being  conducted  in  conjunction 
with  a  dynamic  physical  Inventory  of  in- 
process  gaseous  uranium  and  U'^  so  as  to 
provide  a  total  plant  material  baian^  at  lp.e^;t 
every  370  calendar  davs;  and" 

10  CFR  74.33(c)(6)(i'i)  is  modified  to  read: 
"Items  are  stored  and  handled,  or 
subsequently  measured,  in  a  manner  so  that 
unauthorized  removal  of  500  grams  or  more 
of  U^>',  as  Individual  items  or  as  uranium 
contained  in  items,  will  be  detected. 
Exempted  from  the  requirements  of 
paragraph  (c)(6)  D)  and  (il)  of  this  section  are 
licensed- identified  items  each  contaicing  less 
than  500  grains  U^^  up  to  a  cumulative  total 
of  50  kilograjns  of  U^^-*  and  items  that  exist 
for  less  than  14  calendar  deys;  and  contaioers 
that  are  not  man  portable  (eg.,  weigh  nore 
than  500  pounds)  and  cootain  uiama.m.  in  the 
Sana  of  VF^" 

76.2    Scope 

Except  as  prw  ided  m  §§  76.11  to  76.13, 
inclusive,  the  regulations  in  this  port  apply 
to  the  operabon  of  the  GDPs  and  the 
ownership,  acquisition,  delivery,  receipt, 
possession,  use  processing,  and  traiisfer  of 
byproduct  material,  source  material,  and 
SNM  in  connection  with  such  operaticc  of 
the  GDPs. 


6814 


Federal  Register  /  Vol.  59.  No.  29  /  Friday,  February  11.  1994  /  Proposed  Rules 


76.3  Certification  Bequirements 

No  person  subject  to  the  regulations  in  this 
part  shall  operate  the  GDPs.  except  as 
authorized  pursuant  to  a  Certificate  or  other 
approval  issued  by  the  Commission  pursuant 
to  these  regulations. 

76.4  Definitions 

Act  means  the  Atomic  Energy  Act  of  1954 
(68  Stat  919).  including  any  amendments 
thereto. 

Agreement  State,  as  designated  in  part  150 
of  this  chapter  means  any  State  with  which 
the  Commission  has  entered  into  an  effective 
agreement  under  subsection  274b  of  the  Act. 

Non-agreement  State  means  any  other 
State. 

Alert  means  events  may  occur,  are  in 
progress;  or  have  occurred  that  could  lead  to 
a  release  of  radioactive  materialls)  but  that 
the  release  is  not  expected  to  require  a 
response  by  an  offsite  response  organization 
to  protect  persons  offsite. 

Atomic  weapon  means  any  device  utilizing 
atomic  energy,  exclusive  of  the  means  for 
transfwrting  or  propelling  the  device  (where 
such  means  is  a  separable  and  divisible  part 
of  the  device),  the  principal  purpose  of 
which  is  for  use  as.  or  for  development  of. 
a  weapon,  a  weap>on  prototype,  or  a  weapon 
test  device. 

Byproduct  material  means  any  radioactive 
material  (except  special  nuclear  material) 
yielded  in  or  made  radioactive  by  exposure 
to  the  radiation  incident  to  the  process  of 
producing  or  utilizing  special  nuclear 
material. 

Certificate  of  Compliance  means  a 
certificate  issued  by  the  Nuclear  Regulatory 
Commission,  in  consultation  with  the 
Environmental  Protection  Agency,  pursuant 
to  section  1701  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  containing  a  finding  of 
compliance  with  standards  provided  in  this 
part  and  authorizing  all  activities  approved 
under  this  certificate. 

Commission  means  the  Nuclear  Regulatory 
Commission  or  its  duly  authorized 
representatives. 

Common  defense  and  security  means  the 
common  defense  and  security  of  the  United 
States. 

Contiguous  sites  n^eans  corporation- 
controlled  locations,  deemed  by  the 
Commission  to  be  close  enough  in  proximity 
to  each  other  that  the  SNM  must  be 
considered  in  the  aggregate  for  the  purpose 
of  physical  protection. 

Decommission  means  to  remove  (as  a 
facility)  safely  from  service  and  reduce 
residual  radioactivity  in  accordance  with 
criteria  in  the  lease  agreement  between  the 
Department  of  Energy  and  the  Corporation. 

Department  and  Department  of  Energy 
means  the  Department  of  Energy 
Organization  Act  (i.e  .  Pub.  L  95-91.  91  Stat. 
565.  42  U.S.C.  7101  et  seq),  to  the  extent  that 
the  Department,  or  its  duly  authorized 
representatives,  exercises  functions  formerly 
vested  in  the  U.S.  Atomic  Energy 
Commission,  its  Chairman,  member,  officers 
and  components  and  transferred  to  the  U.S. 
Energy  Research  and  Development 
'Administration  and  to  the  Administrator 
thereof  pursuant  to  sections  104  (b).  (c)  and 
(d)  of  the  Energy  Reorganization  Act  of  1974 


(Pub.  L  93-438.  88  Stat.  1233  at  1237.  42 
U.S.C  5814)  and  retransferred  to  the 
Secretary  of  Energy  pursuant  to  section 
301(a)  of  the  Department  of  Enei;gy 
Organization  Act  (Pub.  L.  95-91.  91  Stat  565 
at  577-578,  42  U.S.C  7151). 

Effective  dose  equivalent  means  the  sum  of 
the  products  of  the  dose  equivalent  to  the 
body  organ  or  tissue  and  the  weighting 
factors  applicable  to  each  of  the  body  organs 
or  tissues  that  are  irradiated.  Weighing 
factors  are:  0.25  for  gonads,  0.15  for  breast. 
0.12  for  red  bone  marrow,  0.12  for  lungs.  0  03 
for  thyroid,  0.03  for  bone  surface,  and  0.06 
for  each  of  the  other  five  organs  receiving  the 
highest  dose  equivalent 

Effective  kilograms  of  SNM  means  (1)  for 
plutonium  and  uranium-233  their  weight  in 
kilograms:  (2)  For  uranium  with  an 
enrichment  in  the  isotope  U-235  of  0.01  (1%) 
and  above,  its  element  weight  in  kilograms 
multiplied  by  the  square  of  its  enrichment 
expressed  as  a  decimal  weight  fraction;  and 
(3)  For  uranium  with  an  enrichment  in  the 
isotope  U-235  below  0.01(1%).  by  its 
element  weight  in  kilograms  multiplied  by 
0.0001. 

Formula  quantity  means  strategic  SNM  in 
any  combination  in  a  quantity  of  5000  grams 
or  more  computed  by  the  formula. 
grams=(grams  contained  U^J')  ■•■  2.5  (grams 
U^"  ♦•  grams  plutonium).  This  class  of 
material  is  sometimes  referred  to  as  a 
Category  I  quantity  of  material. 

Government  agency  means  any  executive 
department,  commission,  independent 
establishment.  cor{X)ration.  wholly  or  partly 
owned  by  the  United  States  of  America 
which  is  an  instrumentality  of  the  United 
States,  or  any  board,  bureau,  division, 
service,  office,  officer,  authority, 
administration,  or  other  establishment  in  the 
executive  branch  of  the  Government. 

Person  means  (1)  any  individual, 
corporation,  partnership,  firm,  association, 
trust,  estate,  public  or  private  institution, 
group.  Government  agency  other  than  the 
Commission  or  the  Department,  any  State  or 
any  political  subdivision  of  any  such 
government  or  nation,  or  other  entity;  and  (2) 
any  legal  successor,  representative,  agent,  or 
agency  of  the  foregoing. 

Produce,  when  used  in  relation  to  SNM. 
means  (1)  to  manufacture,  make,  produce,  or 
refine  SNM;  (2)  to  separate  SNM  from  other 
substances  in  which  such  material  may  be 
contained;  or  (3)  to  make  or  to  produce  new 
SNM. 

Restricted  Data  means  all  data  concerning 
(1)  design,  manufacture  or  utilization  of 
atomic  weapons:  (2)  the  production  of  SNM; 
or  (3)  the  use  of  SNM  in  the  production  of 
energy,  but  shall  not  include  data 
declassified  or  removed  from  the  Restricted 
Data  category  pursuant  to  section  142  of  the 
Act. 

Site  Area  emergency  means  events  may 
occur,  are  in  progress,  or  have  occurred  that 
could  lead  to  a  significant  release  of 
radioactive  material  and  that  could  require  a 
response  by  offsite  response  organizations  to 
protect  persons  offsite. 

Source  material  means  source  material  as 
defined  in  section  llz.  of  the  Act  and  in  the 
regulations  contained  in  port  40  of  this 
chapter. 


SNM  means  (1)  plutonium.  uranium  233. 
uranium  enriched  in  the  Isotope  233  or  in  the 
isotope  235.  and  any  other  material  which 
the  Commission,  pursuant  to  the  provisions 
of  section  51  of  the  act.  determines  to  be 
SNM  but  does  not  include  source  material:  or 
(2)  any  material  artificially  enriched  by  any 
of  the  foregoing  but  does  not  include  source 
material. 

SNM  of  low  strategic  significance  means 
(1)  Less  than  an  amount  of  SNM  of  moderate 
strategic  significance,  as  defined  in  paragraph 
1  of  the  definition  of  SNM  of  moderate 
strategic  significance  in  this  section,  but 
more  than  15  grams  of  uranium-235 
(contained  in  uranium  enriched  to  20  percent 
or  more  in  the  V"'  isotope)  or  15  grams  of 
U^"  or  15  grams  of  plutonium  or  the 
combination  or  15  grams  when  computed  by 
the  equation,  grams=(grams  containing 
U^wj-Kgrams  plutonium)-f(grams  U^")  or  (2) 
Less  than  10,000  grams  but  more  than  1,000 
grams  of  U^"  (contained  in  uranium 
enriched  above  natural  but  less  than  10 
percent  in  the  U"'  isotope).  10,000  grams  or 
more  of  U'"  (contained  in  uranium  enriched 
above  natural,  but  less  than  10  percent  in  the 
U-J5  isotope).  This  class  of  material  is 
sometimes  referred  to  as  a  Category  m 
quantity  of  material. 

SNM  of  moderate  strategic  significance 
(MSS/SNM)  means  (1)  Less  than  a  formula 
quantity  of  strategic  special  nuclear  material 
but  more  than  1,000  grams  of  U"5  (contained 
in  uranium  enriched  to  20  percent  or  more 
in  the  U^"  Isotope)  or  more  than  500  grams 
of  U'^'  or  plutonium,  or  in  a  combined 
quantity  of  more  than  1.000  grams  when 
computed  by  the  equation.  grams=:(grams 
contained  U^"  (grams  U"3-fgrams 
plutonium);  or  (2)  10.000  grams  or  more  of 
U^"  (contained  in  uranium  enriched  to  10 
percent  or  more,  but  less  than  20  percent  in 
the  U"'  isotope).  This  class  of  material  is 
sometimes  referred  to  as  a  Category  II 
quantity  of  material. 

SNM  scrap  means  the  various  forms  of 
SNM  generated  during  chemical  and 
mechanical  processing,  other  than  recycle 
material  and  normal  process  intermediates, 
which  are  unsuitable  for  use  in  their  present 
form,  but  all  or  part  of  which  will  be  used 
after  further  processing. 

Strategic  SNM  means  uranium-235 
(contained  in  uranium  enriched  to  20  percent 
or  more  in  U^J'  isotope),  uranium-233,  or 
plutonium. 

Transient  shipment  means  a  shipment  of 
nuclear  material,  originating  and  terminating 
in  foreign  countries,  on  a  vessel  or  aircraft 
which  stops  at  a  United  States  port. 

United  States,  when  used  in  a  geographical 
sense,  means  Puerto  Rico  and  all  territories 
and  possessions  of  the  United  States. 

United  States  Enrichment  Corporation. 
Corporation,  and  USEC  mean  the  corporation 
formed  by  section  1301  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  to  operate  the 
gaseous  diffusion  plants  at  Portsmouth,  Ohio 
and  Paducah.  Kentucky. 

Uranium  enrichment  focility  means  (1) 
Any  facility  used  for  separating  the  isotopes 
of  uranium  or  eruiching  uranium  in  the  U'n 
i50tof>e,  except  laboratory  scale  facilities 
designed  or  used  for  experimental  or 
analytical  purposes  only:  or 
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Any  equipment  or  device,  or  important 
component  part  especially  designed  for  such 
equipment  or  device,  capable  of  separating 
the  isotopes  of  uranium  or  enriching  uranium 
in  the  UPS  isotope. 

76.5  Communications 

(a)  Any  communication  or  report 
concerning  the  regulations  in  this  part  and 
any  application  filed  under  these  regulations 
may  be  submitted  to  the  Commission  as 
follows: 

(1)  By  mail  addressed  to:  Director,  Office 
of  Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

(2)  By  delivery  in  person  to  the 
Commission's  offices  to  the  Director,  Office 
of  Nuclear  Materials  and  Safeguards  at: 

(i)  2120  L  Street  NW.,  Washington.  DC:  or 
(ii)  11555  Rockville  Pike.  One  White  Flint 
North,  Rockville,  MD. 

76.6  Inlerpretatjtfns 

Except  as  spe/ifically  authorized  by  the 
Commission  in(' writing,  no  interpretation  of 
the  meaning  of  the  regulations  in  this  part  by 
any  officer  or  employee  of  the  Commission 
other  than  a  written  interpretation  by  the 
General  Counsel  will  be  recognized  to  be 
binding  upon  the  Commission. 

76.7  Employee  Protection 

(a)  Discrimination  by  the  Corporation  or  a 
contractor  or  subcontractor  of  the 
Corporation  against  an  employee  for  engaging 
in  certain  protected  activities  is  prohibited. 
Discrimination  includes  discharge  and  other 
actions  that  relate  to  compensation,  terms, 
conditions,  or  privileges  of  employment.  The 
protected  activities  are  established  in  section 
211  of  the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  in  general  are  related  to  the 
administration  or  enforcement  of  a 
requirement  imposed  under  the  Atomic 
Energy  Act  or  the  Energy  Reorganization  Act. 

(1)  The  protected  activities  include  but  are 
not  limited  to: 

(i)  Providing  the  Commission  or  his  or  her 
employer  information  about  alleged 
violations  of  either  of  the  above  statutes  or 
possible  violation:  of  requirements  imposed 
under  either  of  the  above  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the  above 
statutes  or  under  these  requirements  if  the 
employee  has  identified  the  alleged  illegality 
to  the  employer; 

(iii)  Requesting  the  Commission  to  institute 
action  against  his  or  her  employer  for  the 
administration  or  enforcement  of  these 
requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
proceeding,  or  before  Congress,  or  at  any 
General  or  State  proceeding  regarding  any 
provision  (or  proposed  provision)  or  either  of 
the  above  statutes. 

(v)  Assisting  or  participating  in,  or  is  about 
to  assist  or  participate  in,  these  activities. 

(2)  These  activities  are  protected  even  if  no 
formal  proceeding  is  actually  initiated  as  a 
result  of  the  employee  assistance  or 
participation. 

(3)  This  section  has  no  application  to  any 
employee  alleging  discrimination  prohibited 
by  this  section  who,  acting  without  direction 


6815 


from  his  or  her  employer  (or  the  employer's 
agent),  deliberately  causes  a  violation  of  any 
lequirement  of  the  Energy  Reorganization  Act 
of  1974,  as  amended,  or  the  Atomic  Energy 
Act  of  1954,  as  amended. 

(b)  Any  employee  who  believes  that  he  or 
she  has  been  discharged  or  otherwise 
discriminated  against  by  any  person  for 
engaging  in  protected  activities  specified  in 
paragraph  (a)(1)  of  this  section  may  seek  a 
remedy  for  the  discharge  or  discrimination 
through  an  administrative  proceeding  in  the 
Department  of  Labor.  The  administrative 
proceeding  must  be  initiated  within  180  days 
after  an  alleged  violation  occurs.  The 
employee  may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour  Division. 
The  Department  of  Labor  may  order 
reinstatement,  back  pay,  and  compensatory 
damages. 

(c)  A  violation  of  paragraphs  (a),(e),  or  (0 
of  this  section  by  the  Corporation  or  a 
contractor  or  subcontractor  of  the 
Corporation  may  be  grounds  for: 

(1)  Denial,  revocation,  or  suspension  of  the 
Certificate  of  Compliance. 

(2)  Imposition  of  a  civil  penalty  on  the 
Corporation. 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an  employee 
may  be  predicated  upon  nondiscriminatory 
grounds.  The  prohibition  applies  when  the 
adverse  action  occurs  because  the  employee 
has  engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render  him 
or  her  immune  from  discharge  or  discipline 
for  legitimate  reasons  or  from  adverse  action 
dictated  by  non-prohibited  considerations. 

(e)(1)  The  Corporation  shall  prominently 
post  the  revision  of  NRC  Form  3,  "Notice  to 
Employees,"  referenced  in  lOCFR  19.11(c). 

(2)  The  Corporation  is  expected  to  notify 
its  contractors  of  the  prohibition  against 
discrimination  for  engaging  in  protected 
activities. 

(3)  The  posting  of  NRC  Form  3  must  be  at 
locations  sufficient  to  permit  employees 
protected  by  this  section  to  obser.e  a  copy 
on  the  way  to  or  from  their  place  of  work. 
Premises  must  be  posted  not  later  than  30 
days  after  an  application  is  docketed  and 
remain  posted  while  the  application  is 
pending  before  the  Commission,  during  the 
term  of  the  license,  and  for  30  days  following 
license  termination. 

Note:  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission  Regional 
Office  listed  in  Appendix  D  of  Part  20  of  this 
chapter  or  by  contacting  the  NRC  Information 
and  Records  Management  Branch  (telephone 
no.  301-492-8138). 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by  an 
employee  with  the  Department  of  Labor 
pursuant  to  section  21 1  of  the  Energy 
Reorganization  Act  of  1974,  as  amended,  may 
contain  any  provision  which  would  prohibit, 
restrict,  or  otherwise  discourage  an  employee 


from  participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this  section 
including,  but  not  limited  to,  providing 
information  to  the  Commission  or  to  his  or 
her  employer  on  potential  violations  or  the 
matters  within  the  Commission's  regulatory 
responsibilities. 

76.9  Completeness  and  Accuracy  of 
Information 

(a)  Information  provided  to  the 
Commission  by  the  Corporation  or 
information  required  by  statute  or  by  the 
Commission's  regulations,  orders,  or 
conditions  of  the  certificate  to  be  maintained 
by  the  Corporation  shall  be  complete  and 
accurate  in  all  material  respects. 

(b)  The  Corporation  shall  notify  the 
Commission  of  information  identified  by  the 
Corporation  as  having,  for  the  regulated 
activity,  a  significant  implication  for  public 
health  and  safefy  or  common  defense  and 
security.  The  Corjwration  violates  this 
paragraph  only  if  the  Corporation  fails  to 
notify  the  Commission  of  information  that 
the  Corporation  has  identified  as  having  a 
significant  implication  for  public  health  and 
safety  or  common  defense  and  security. 
Notification  shall  be  provided  to  the 
Administrator  of  the  appropriate  Regional 
Office  within  two  working  days  of 
identifying  the  information.  This  requirement 
is  not  applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or  updating 
requirements. 

76. 10  Deliberate  Misconduct 

(a)  The  Corporation,  or  any  employee  of 
the  Corporation;  and  any  contractor 
(including  a  supplier  or  consultant), 
subcontractor,  or  any  employee  of  a 
contractor  or  subcontractor,  of  the 
Corporation,  who  knowingly  provides  to  the 
Corporation,  contractor,  or  subcontractor 
components,  equipment,  materials,  or  other 
goods  or  services,  that  relate  to  the 
Corporation's  activities  subject  to  this  part; 
may  not: 

(1)  Engage  in  deliberate  misconduct  that 
causes  or.  but  for  detection,  would  have 
caused,  the  Corporation  to  be  in  violation  of 
any  rule,  regulation,  or  order,  or  any  term, 
condition,  or  limitation  of  a  certificate, 
issued  by  the  Commission,  or 

(2)  Deliberately  submit  to  the  Commission, 
the  Corporation,  or  the  Corporation's 
contractor  or  subcontractor,  information  that 
the  person  submitting  the  information  knows 
to  be  incomplete  or  inaccurate  in  some 
respect  material  to  the  Commission. 

(b)  A  person  who  violates  paragraph  (a)(1) 
or  (a)(2)  of  this  section  may  be  subject  to 
enforcement  action  in  accordance  with  the 
procedures  in  10  CFR  part  2,  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of  this 
section,  deliberate  misconduct  by  a  person 
means  an  intentional  act  or  omission  that  the 
person  knows; 

(1)  Would  cause  the  Corporation  to  be  in 
violation  of  any  rule,  regulation,  or  order,  or 
any  term,  condition,  or  limitation,  of  any 
certificate  issued  by  the  Commission,  or 

(2)  Constitutes  a  violation  of  a  requirement, 
procedure,  instruction,  contract,  purchase 
order  or  policy  of  the  Corporation,  it's 
contractor,  to  r  subcontractor. 
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Examptiaa* 

76. 1 1     figfionj  Providing  Services  Under 
Certain  Department  and  Corporation 
Corttracts 

(a)  Any  prime  ccntractor  of  tbaCorporaboD 

is  exempt  from  the  requirements  tor  a  iiceoae 
set  forth  in  sections  S3.  62.  63,  64.  61.  and 
62  of  the  Act  and  from  the  requirament  for 
a  Certificate  set  forth  in  this  part  to  the  extent 
that  such  contractor,  under  hi«  priiae 
contract  wMi  tbe  Corporation,  opwatea  the 
GDPa  cr  noei  v«a  title  to  o>«ma.  acquires . 
delivers,  raoeivaa.  poaaeaaea.  uses,  or 
tranafen  byproduct  material,  source  material, 
orSNM:  (1|  In  connectioB  with  tfaa  operation 
of  the  GDPs  on  behalf  of  the  Corporation;  or 
(2)  for  the  performance  of  othor  wort  for  the 
Corporation  with  respect  to  the  GDPs, 
including  the  transportation  of  byproduct 
material,  source  material,  or  SNM  to  or  from 
a  CDP  site  and  the  performance  of  contract 
services  during  temporary  interruptions  of 
such  transportation. 

(b)  Any  prime  contractor  or  subcontractor 
of  the  Department  is  exempt  from  the 
requirements  for  a  license  set  forth  in 
sections  S3,  62.  63, 64.  Bl,  and  62  of  the  Act 
and  from  the  regulations  in  this  part  to  the 
extent  that  such  prime  contractor  or 
subcontractor  raceivas  title  to.  owns, 
acqiiires,  delivers,  receives,  possesses.,  uses, 
or  transfws  byp>roduct  material,  source 
material,  or  SNM  at  the  GDPs  under  his 
prime  contract  or  subcontract  when  the 
Commission  determines  that  tbe  exemption 
of  the  prime  contractor  or  subcontractor  is 
authorized  by  law;  and  that,  under  the  terms 
of  the  contract  or  subcontract  there  is 
adequate  aasuraaca  that  the  work  thereunder 
can  be  acoomplishsd  without  undue  risk  to 
the  public  health  and  safety. 

76.13  Department  of  Defense 

The  regulations  in  this  part  do  not  apply 
to  the  Dep>artment  of  Defeiisa  to  tbe  extent 
that  the  Department  receives,  possesses,  and 
uses  SNM  trom  the  GDPs  in  accordance  vrith 
the  direction  of  the  President  pursuant  to 
Section  91  of  the  Act 

76.14  Specific  Exemptions 

(a)  The  Commission  may.  upon  applicatioo 
by  the  Corporation  or  upon  its  own  initiative, 
grant  soch  exemptions  from  tbe  requirements 
of  the  regulations  in  this  part  as  it  detennlnes 
are  authorized  by  law  and  %«rill  not  endanger 
life  or  prt>perty  or  the  common  defense  and 
security  and  are  otherwise  in  tbe  public 
interest. 

(b)  TTje  Department  is  exempt  from  the 
requirements  of  the  regulations  in  this  part  in 
its  capacity  as  owner/lessor  of  the  GDPs. 

Certificate  of  Compliance 

76.18    Type  of  Certification 

An  initial  Certificate  of  Compliance  will  be 
issued  k>  the  United  States  Enrichment 
Corporation  (USEQ  upon  approval  of  an 
application  filed  pursuant  to  the  regulatioos 
in  this  part  as  described  in  10  CFR  76.21 
below.  Annual  renewals  of  the  Certiikate  of 
Compliance  will  be  issued  according  to  the 
requirements  in  10  CFR  76.33,  Annual 
Renewals. 
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76J1    Filing 

(a)(1)  The  Corporatioa  may  apply  for  an 
initial  CertiScate  of  Compliance  to  operate 
the  GDPs  by  filing  25  copies  of  the 
application  in  aooardanoe  %vith  the 
instructions  in  10  <7R  76.S. 

(2)  lofoimatioB  oootained  in  previous 
applicatioQS,  statements,  or  repixts  filed  with 
the  Commission  may  be  incorporated  by 
refereoce  if  tbe  refDrences  are  dear  and 
specific 

(b)  An  applicatioo  Cor  a  Certificate  of 
Coimpliance  filed  pursuant  to  the  regulations 
in  this  part  will  be  in  lieu  of  an  applicatioo 
authorizing  other  activitiee  for  wfaich  a 
license  wculd  otherwise  be  required. 

(c)  Any  application  which  cootains 
Restricted  Data  shall  be  prepared  in  such 
manner  that  all  Restricted  Data  are  separated 
from  the  unclassified  information. 

(d)  Applications  and  documents  submitted 
to  the  Commission  in  connection  with 
applications  may  be  made  available  for 
public  inspectioD  in  accordance  with  the 
provisions  of  the  regulations  contaiaed  in 
part  2  of  this  chapter. 

(e)  Tbe  initial  application  for  a  Certificate 
shall  be  accompanied  by  the  fae  prescribed 
in  §  170.31  of  this  chapter.  No  fee  will  be 
required  to  accompany  an  application  for 
renewal  or  amendment  of  a  Certificate, 
except  as  provided  in  S  170.31  of  this 
chapter. 

(f)  In  response  to  a  written  request  by  the 
Commission,  the  Corporation  shall  file  %nth 
the  Commissioo  the  installation  information 
described  in  10CFR75.il  of  this  chapter  on 
Form  N-71.  Tbe  Coqx>ratioo  shall  also 
permit  verificatioo  of  such  installation 
information  by  the  International  Atomic 
Energy  Agency  and  take  such  other  action  as 
may  M  necessary  to  implement  the  US/IAEA 
Safeguards  Agreement  in  tbe  manner  set 
forth  in  75.6  and  75.11  through  75.14  of  this 
chapter. 

76.22    Contents  of  Initial  Application 

(a)  The  application  for  an  initial  Certificate 
of  Compliance  shall  contain  the  following 
information: 

(1)  Tbe  full  name  of  the  corporation,  the 
State  where  it  was  incorporated  or  organized, 
the  location  of  the  principal  office,  the 
names,  addresses,  and  citizenship  of  its 
principal  officers,  and  shall  include 
information  known  to  the  applicant 
concerning  the  control  or  ownership,  if  any, 
exercised  over  the  applicant  by  any  alien, 
foreign  corporation  or  foreign  government, 

(2)  The  activity,  purpose,  location,  and 
plan  of  operation. 

(3)  The  teciinical  qualifications  Including 
training  and  experience  of  the  afiplicant  and 
members  of  his  staff  to  engage  in  the 
proposed  activities. 

(4)  A  description  of  equipment  to  protect 
health  and  safety  and  environment  including 
handling  devices,  working  areas,  shields, 
meastiring  and  monitoring  instruments, 
devices  fix  the  disposal  of  radioactive 
effluents  and  wastes,  storage  facilities, 
criticality  accident  alarm  systems,  etc. 

(5)  Proposed  procedures  to  protect  health 
and  minimixe  danger  to  life  or  prop>erty  (such 


as  procedures  to  avoid  accidental  criticality, 
procedures  for  personnel  monitoring  and 
waste  disposal,  post  criticality  accident 
emergency  procedures,  etc). 

(b)  The  application  for  a  Certificate  of 
Compliance  must  contain  a  full  description 
of  the  Corporation's  program  for  control  and 
accounting  of  such  SNM  or  enrichment 
equipment  that  will  be  in  the  Corporation's 
possession  under  the  certificate  to  show  how 
compliance  with  the  requirements  of  74.33 
(Nuclear  Material  Control  and  Accounting  for 
Uranium  Enrichment  Facilities  Authorized  to 
Produce  SNM  of  Low  Strategic  Significance), 
of  this  chapter  will  be  accoi:^>lisbed. 

(c)  The  Commission  may  at  any  time  after 
the  filing  of  the  original  eppUcation.  and 
before  the  expiration  of  the  certificate, 
require  further  statements  in  order  to  enable 
the  Commission  to  determine  whether  tbe 
certificate  should  be  granted  or  denied  or 
whether  a  certificate  should  be  modified  or 
revoked.  All  applications  and  statements 
shall  be  signed  by  a  corporate  ofBcer  of  the 
Corporation. 

(d)  Tbe  application  and  statement  shall 
contain  complete  and  accurate  disclosure  as 
to  all  matters  and  things  required  to  be 
disclosed. 

(e)  In  addition  to  the  other  information 
required  by  this  section,  the  application  for 
a  certificate  of  compliance  shall  contain 
mechanistic  accidents  and  events  and  shall 
be  a  revision  of  the  type  of  analysis  in  tbe 
final  safety  analysis  reports  (FSARs)  prepared 
in  1985  that  were  relied  on  by  tbe 
Department  These  FSARs  contain  analyses 
of  anticifwted  occurrences  and  trxidents 
with  a  focus  oo  mechanistic  accidents  «nd 
events.  The  FSAR  analyses  also  address 
external  events  and  natural  phenomena.  The 
FSAR  shall  be  re\  ised.  as  necessary,  to 
include  changes  made  in  the  facility  or 
procedures  as  described  in  the  FSAR  since  its 
preparation.  The  FSAR  shall  be  current  a 
maximum  of  6  months  prior  to  the  date  of 
filing  the  revisions.  Proposed  operating  limits 
based  on  the  analyses  in  the  FSARs  shall  also 
be  submitted  in  the  application  in  the  form 
of  revised  operational  safety  limits.  The 
application  shall  also  contain  a  description  of 
the  quality  assurance  program  to  be  a{>plied 
to  the  safety  related  functions  of  plant 
operation. 

(0(1 )  The  application  for  a  Certificate  of 
Compliance  that  would  authorize  the 
transport  or  delivery  to  a  carrier  for  transport 
of  SNM  of  moderate  or  low  strategic 
significance  (per  73.1(b)  (2)  of  this  chapter) 
must  include  (i)  a  description  of  the  plan  for 
physical  protection  of  SNM  in  transit  in 
accordance  %irith  73.67ta),  and  (g)  for  10  kg 
or  more  of  SNM  of  low  strategic  signifkaiKe, 
as  appropriate,  a  plan  for  the  selection, 
qualification,  and  training  of  armed  escorts  or 
the  specification  and  design  of  a  specially 
designed  truck  or  trailer,  and  (il)  the 
Corporation's  safeguards  contingency  plan  or 
response  procedures,  as  appropriate,  for 
dealing  with  threats,  thefts,  and  radiological 
sabotage  relating  to  tbe  SNM  in  transit 

(2)  The  Corporation  shall  retain  the 
description  of  the  plan  for  physical 
protection  of  tbe  SNM  in  transit  and  the 
safeguards  contingency  plan  or  safeguards 
response  procedures  and  each  change  to  the 
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plan  or  procedures  as  a  record  for  a  period 
of  three  years  following  the  date  on  which 
the  Corporation  last  possessed  the 
appropriate  type  ancl  quantity  of  SNM 
requiring  this  record  under  each  certificate. 
(g)(1)  The  application  for  a  CertiHcate  of 
Compliance  must  contain  an  emergency  plan 
for  responding  to  the  radiological  hazards  of 
an  accidental  release  of  SNM  and  to  any 
associated  chemical  hazards  directly  related 
to  the  release  of  the  SNM. 

(2)  Emergency  plans  submitted  under 
paragraph  (g)(1)  of  this  section  must  include 
the  following  information: 
(i)  Facility  descriptions, 
(ii)  Types  of  accidents  considered.  An 
identification  of  each  type  of  radioactive 
materials  accident  for  which  protective 
actions  may  be  needed. 

(iii)  Classification  of  accidents.  A 
classification  system  for  classifying  accidents 
as  alerts  or  site  area  emergencies. 

(iv)  Detection  of  accidents.  Identification  of 
the  means  of  detecting  each  type  of  accident 
in  a  timely  manner. 

(v)  Mitigation  of  consequences.  A  brief 
description  of  the  means  and  equipment  for 
mitigating  the  conseouences  of  each  type  of 
accident,  including  those  provided  to  protect 
workers  onsite,  and  a  description  of  the 
program  for  maintaining  the  equipment. 

(vi)  Assessment  of  releases.  A  brief 
description  of  the  methods  and  equipment  to 
assess  releases  of  radioactive  materials. 

(vii)  Responsibilities.  A  brief  description  of 
the  responsibilities  of  the  Corporation's  staff, 
should  an  accident  occur,  including 
identification  of  personnel  responsible  for 
promptly  notifying  off-site  response 
organizations  and  the  Commission;  also 
responsibilities  for  developing,  maintaining, 
and  updating  the  plan. 

(viii)  Notification  and  coordination.  A 
commitment  to,  and  a  brief  description  of, 
the  means  to  promptly  notify  offsite  response 
organizations  and  request  offsite  assistance, 
including  medical  assistance  for  the 
treatment  of  contaminated  injured  onsite 
workers  when  appropriate.  A  control  point 
must  be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts  of  the 
facility  and  some  equipment  will  not  prevent 
the  notification  and  coordination.  The 
Corporation  shall  also  commit  to  notify  the 
Commission  operations  center  immediately 
after  notification  of  the  appropriate  offsite 
response  organizations  and  not  later  than  one 
hour  after  the  Corporation  declares  an 
emergency. 

(Lx)  Information  to  be  communicated.  A 
brief  description  of  the  types  of  information 
on  facilify  status,  radioactive  releases,  and 
recommended  protective  actions,  if 
necessary,  to  be  given  to  offsite  response 
organizations  and  to  the  Commission. 

(x)  Training.  A  brief  description  of  the 
frequency,  performance  objectives  and  plans 
for  the  training  that  the  Corporation  will 
provide  workers  on  how  to  respond  to  an 
emergency  including  any  special  instructions 
and  orientation  tours  the  Corporation  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel.  The  training  shall 
familiarize  persoimel  with  site-specific 
emergency  procedures.  Also,  the  training 


shall  thoroughly  prepare  site  personnel  for 
their  responsibilities  in  the  event  of  accidont 
scenarios  postulated  as  most  probable  for  the 
specific  site,  including  the  use  of  team 
training  for  such  scenarios. 

(xi)  Safe  condition.  A  brief  description  of 
the  means  of  restoring  the  facilify  to  a  safe 
condition  after  an  accident. 

(xii)  Exercises.  Provisions  for  conducting 
quarterly  communications  checks  with  offsite 
response  organizations  and  biennial  onsite 
exercises  to  test  response  to  simulated 
emergencies.  Quarterly  communications 
checks  with  offsite  response  organizations 
must  include  the  check  and  update  of  all 
necessary  telephone  numbers.  The 
Corporation  shall  invite  offsite  response 
oi^ganizations  to  participate  in  the  biennial 
exercises.  Participation  of  offsite  response 
organizations  in  biennial  exercises,  although 
recormnended,  is  not  required.  Exercises 
must  use  accident  scenarios  postulated  as 
most  probable  for  the  specific  site  and  the 
scenarios  shall  not  be  known  to  most  exercise 
participants.  The  Corporation  shall  critique 
each  exercise  using  individuals  not  having 
direct  implementation  responsibilify  for  the 
plan.  Critiques  of  exercises  must  evaluate  the 
appropriateness  of  the  plan,  emergency 
procedures,  facilities,  equipment,  training  of 
personnel,  and  overall  effectiveness  of  the 
response.  Deficiencies  found  by  the  critiques 
must  be  corrected. 

(xiii)  Hazardous  chemicals.  A  certification 
that  the  Corporation  has  met  its 
responsibilities  under  the  Emergency 
Planning  and  Communify  Right-to-Know  Act 
of  1986,  Title  m.  Public  Law  99-499,  if 
applicable  to  the  Corporation's  activities  at 
the  proposed  place  of  use  of  the  SNM. 

(h)  The  application  for  a  Certificate  of 
Compliance  must  include  a  fixed  site 
physical  security  plan  that  demonstrates  how 
the  Corporation  plans  to  meet  the 
requirements  of  73.67(f)  and  (g)  as 
appropriate,  of  this  chapter.  The  Corporation 
shall  retain  a  copy  of  this  physical  securify 
plan  as  a  record  for  the  period  during  which 
the  certificant  possesses  the  appropriate  type 
and  quantity  of  SNM  requiring  this  record 
under  the  certificate  and  each  change  to  the 
plan  for  three  years  after  the  change. 

(i)  The  application  for  a  Certificate  of 
Compliance  must  include  sufficient 
information  pursuant  to  51.41,  to  enable  the 
Commission  to  prepare  an  environmental 
assessment  in  accordance  with  51.30. 

76.23    Requirements  for  the  Approval  of 
Initial  Application 

(a)  An  application  for  an  Initial  Certificate 
of  Compliance  will  be  approved  if  the 
Commission  determines  that: 

(1)  The  Corporation  and  it's  staff  is 
qualified  by  reason  of  training  or  experience 
to  operate  the  GDPs  in  accordance  with  the 
regulations  in  this  chapter, 

(2)  The  Corporation's  proposed  equipment 
and  facilities  are  adequate  to  protect  health 
and  minimize  danger  to  life  or  property. 

(3)  The  Corporation's  proposed  procedures 
to  protect  health  and  to  minimize  danger  to 
life  or  propierty  are  adequate, 

(4)  Where  the  Corporation  is  required  to 
submit  a  summary  description  of  the 
fundamental  material  controls  provided  in 


his  procedures  for  the  control  and  accounting 
for  SNM  pursuant  to  76.22(b).  the 
Corporation's  proposed  controls  are 
adequate, 

(5)  Where  the  Corporation  is  required  to 
submit  a  physical  securify  plan  (for 
protection  of  SNM  in  transit)  pursuant  to 
76.22(f)  of  this  chapter,  the  Corporation's 
proposed  plan  is  adequate, 

(6)  Where  the  Corporation  is  required  to 
submit  a  physical  securify  plan  (for 
protection  of  SNM  at  a  fixed  site)  pursuant 
to  76.22(h).  the  Corporation's  proposed  plan 
is  adequate, 

(7)  The  Corporation's  proposed  emergency 
plans  are  adequate. 

76.24    Criticality  Accident  Requirements 

(a)  The  application  must  include 
provisions  to  maintain,  in  each  area  in  which 
over  700  grams  of  contained  U  235  is  handled, 
used,  or  stored,  a  monitoring  system  meeting 
the  requirements  of  either  paragraph  (a)(1)  or 
(a)(2),  as  appropriate,  and  using  gamma  or 
neutron-sensitive  radiation  detectors  which 
will  energize  dearly  audible  alarm  signals  if 
accidental  criticalify  occurs.  This  section  is 
not  intended  to  require  monitoring  systems 
when  SNM  is  being  transported  when 
packaged  in  accordance  with  the 
requirements  of  part  71  of  this  chapter. 

(1)  The  monitoring  system  shall  be  capable 
of  detecting  a  criticality  that  produces  an 
absorbed  dose  in  soft  tissue  of  20  rads  of 
combined  neutron  and  gamma  radiation  at  an 
unshielded  distance  of  2  meters  from  the 
reacting  material  within  one  minute. 
Coverage  of  all  areas  shall  be  provided  by 
two  detectors,  or 

(2)  Facilities  in  operation  prior  to 
December  6, 1974,  in  accordance  with 
provisions  of  the  Act  (and  operated  for  the 
Department),  may  maintain  a  monitoring 
system  capwble  of  detecting  a  criticalify 
which  generates  radiation  levels  of  300  rems 
per  hour  one  foot  from  the  source  of  the 
radiation.  The  monitoring  devices  in  the 
system  shall  have  a  preset  alarm  point  of  not 
less  than  5  millirems  per  hour  (in  order  to 
avoid  false  alarms)  nor  more  than  20 
millirems  {)er  hour.  In  no  event  may  any  such 
device  be  farther  than  120  feet  from  the  SNM 
being  handled,  used,  or  stored;  lesser 
distances  may  be  necessary  to  meet  the 
requirements  of  this  paragraph  (a)(2)  on 
account  of  intervening  shielding  or  other 
pertinent  factors. 

(3)  The  Corporation  shall  maintain 
emergency  procedures  for  each  area  in  which 
this  SNM  Is  handled,  used,  or  stored  to 
ensure  that  all  personnel  withdraw  to  an  area 
of  safefy  upon  the  sounding  of  the  alarm. 
These  procedures  must  include  designation 
of  responsible  individual,  the  conduct  of 
drills  to  familiarize  personnel  with  the 
evacuation  plan,  and  placement  of  radiation 
survey  instruments  in  accessible  locations  for 
use  in  such  an  emergency.  The  Corporation 
shall  retain  a  copy  of  current  procedures  for 
each  area  as  a  record  for  as  long  as  SNM  is 
handled,  used,  or  stored  in  the  area.  The 
Corporation  shall  retain  any  superseded 
portion  of  the  procedures  for  three  years  after 
the  portion  is  superseded. 

(b)  The  Corporation  shall: 
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(t)  Provide  the  mMns  for  identifying 
quickly  which  Indlviduali  have  fw»»v«d 
doses  of  10  rads  or  more. 

(2)  Maintain  facilities  and  supplies  at  the 
site  lor  decootaminatioo  of  personnel. 
arrangements  for  the  tervvxs  of  a  physician 
and  other  medical  personnel  qualified  to 
handle  radiation  omergencie*.  arrangements 
for  transportation  of  injured  or  contaminated 
individuals  to  treatment  facilitie*.  and 
arrangements  for  treatment  of  individuals  at 
treatment  facilities  outside  the  site  boundary. 

(c)  Upon  a  showing  by  the  Corporation  that 
good  cause  exists  for  an  exemption  in  whole 
or  in  part  from  the  requirements  of  this 
section  the  Corporation  may  apply  to  the 
Commission  for  such  exemption.  Such 
application  shall  specify  his  reason  for  the 
relief  requested. 

76.25    Decontamination  and 
Decommissioning 

Decontamination  and  deconunissioning  of 
the  GDPs  shall  be  the  responsibility  of  the 
Department  in  accordance  with  Sections 
1801-1803  of  the  Atomic  Energy  Act.  as 
amended.  Funding  for  such  activities  shall  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  In  the  Treasury  of  the 
United  States  piiriuant  to  the  provisions  of 
such  Act  and  pursuant  to  separate 
arrangeroents  between  the  Department  and 
the  Corporation. 

Cntificatei  of  CoBplianca 

76.31    Issuance  of  an  Initial  Certificate  oj 
Compliance 

(a)  Upon  a  determination  by  the 
Commission,  in  consultation  with  the 
Environmental  Protection  Agency,  that  an 
application  submitted  by  the  Corporation  for 
a  Certificate  for  the  GDPs  substantially  meets 
the  standards  contained  in  this  part,  the 
Conunisaion  will  issue  a  Certificate  of 
Compliance  for  the  GDPs  with  such 
conditions  and  limitations  as  the 
Commission  deems  necessary  to  effectuate 
the  purposes  of  the  Act. 

(b)  This  Certificate  shall  (subject  to  the 
provision  of  §  7e.41(b))  be  deemed  to 
authorize  the  Corporation  to  operate  the 
GDPs  and  to  receive  title  to.  own,  acquire, 
receive,  possess,  use,  process,  and  transfer 
source,  and  SNM  in  connection  with  such 
operation. 

(c)  No  Certificate  will  be  Issued  by  the 
Commission  If  the  Commission  finds  that  the 
issuance  of  such  Certificate  would  be 
inimical  to  the  common  defense  and  security 
or  would  constitute  an  unreasonable  risk  to 
the  health  and  safety  of  the  public. 

(d)  The  Commission  will  provide  notice  of 
each  such  application  pursuant  to  10  CFR 
2.804(a)  and  afford  interested  persons  an 
opfx>rtunity  to  submit  written  comments  on 
the  application  rmrsuant  to  10  CFR 
$  2.806(a).  Should  the  Commission  determine 
that  hearings  on  the  application  are 
necessary,  such  hearings  shall  be  conducted 
in  accordance  with  10  CFR  S  2.805(b). 

76. 32    Conditions  of  Initial  Certificate 

(a)  The  Certificate  of  Compliance  shall 
contain  and  be  subject  to  the  following 
conditions: 


(1)  No  ri^t  to  the  source  material, 
byproduct  material,  or  SNM  used  or 
produced  shall  be  conferred  by  the 
Corporation  except  as  defined  by  the 
certificate, 

(2)  Neither  the  certificate  nor  any  right 
under  the  certificate  shall  be  assigned  or 
otherwise  transferred  In  violation  of  the 
provisions  of  the  Act, 

(3)  All  SNM  shall  be  subject  to  the  ri^t  of 
recapture  reserved  by  section  108  of  the  Act 
and  to  all  other  applicable  provisions  of  the 
Act. 

(4)  No  source  material,  byproduct  material, 
or  SNM  may  be  used  in  any  utiliration  or 
production  facility  except  in  accordance  with 
the  provisions  of  the  Act, 

(5)  The  Corporation  shall  not  use  the 
source  material,  byproduct  material,  or  SNM 
to  construct  an  atomic  weapon  or  any 
component  of  an  atomic  weapon, 

(6)  The  certificate  shall  be  subject  to,  tod 
the  Corporation  shall  observe,  the  applicable 
rules,  regulations  and  orders  of  the       / 
Commission  referenced  within  this  section. 

(b)  The  Commission  may  Incorporate  in 
any  certificate  such  additional  conditions 
and  requirements  with  respect  to  die 
Corporation's  ownership,  receipt,  possession, 
use.  and  transfer  of  source  material, 
byproduct  material,  or  SNM  In  connection 
with  the  operation  of  the  GDPs  as  it  deems 
appropriate  or  necessary  in  order  to; 

(t)  Ptonaote  the  common  defense  and 
security, 

(2)  Protect  health  or  to  minlmire  danger  to 
life  or  property, 

(3)  Guard  against  the  loss  or  diversion  of 
SNM, 

(4)  Require  such  reports  and  the  keeping  of 
such  records,  and  to  provide  for  such 
inspections  of  activities  under  the  certificate 
as  may  be  necessary  or  appropriate  to 
effectuate  the  purposes  of  the  act  and 
regulations  thereunder. 

(cKD  The  Certificate  of  Compliance  shall 
contain  and  be  subject  to  a  condition 
requiring  the  Corporation  to  maintain  and 
follow-, 

(i)  The  program  for  control  and  accounting 
of  uranium  source  material  at  a  uranium 
enrichment  facility  or  SNM  and  fundamental 
nuclear  material  controls  Implemented 
pursuant  to  76.22(b),  or  74.33(b),  of  this 
chapter,  as  appropriate. 

(ii)  The  measurement  control  program  for 
uranium  source  material  at  a  uranium 
enrichment  facility  or  SNM  control  and 
accounting  implemented  pursuant  to  74.33(b) 
of  this  chapter,  and 

(iil)  Such  other  material  control  procedures 
as  the  Commission  determines  to  be  essential 
for  the  safeguarding  of  uranivim  source 
materials  at  a  uranium  enrichment  facility  or 
of  SNM  and  providing  that  the  Corporation 
shall  make  no  change  that  would  decrease 
the  effectiveness  of  the  material  control  and 
accounting  program  Implemented  ptirsuant 
to  7©.22(b).  or  74.33(b),  of  this  chapter  and 
the  measurement  control  program 
implemented  pursuant  to  74.33(b).  of  this 
chapter  writhout  the  prior  approval  of  the 
Commission.  A  oertificant  desiring  to  make 
such  changes  shall  submit  an  application  for 
amendment  to  its  certificate  piirsuant  to 
76.34. 


(2)  The  Corporation  shall  maintain  records 
of  changes  to  the  material  control  and 
accounting  program  made  without  prior 
Commission  approval  for  a  period  of  5  years 
from  the  date  oi  the  change.  The  Corporation 
shall  furnish  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  a  report  containing  a 
description  of  each  within  six  montha  of  the 
change. 

(d)  The  Corporation  shall  make  no  change 
which  would  decrease  the  effectiveness  of 
the  plan  for  physical  protection  of  SNM  in 
transit  prepared  pursuant  to  76.22(fl  of  this 
chapter  without  the  prior  approval  of  the 
Commission. 

(i)  Should  the  Corporation  desire  to  make 
such  a  change  it  shall  submit  an  application 
for  an  amendment  to  the  certificate  pursuant 
to  76.34  of  this  chapter. 

(ii)  The  Ck)rporation  may  make  changes  to 
the  plan  for  physical  protection  of  SNM 
without  prior  Commission  approval  if  these 
changes  do  not  decrease  the  effectiveness  of 
the  plan. 

(Ill)  A  report  conUining  a  description  of 
each  change  must  be  furnished  to  the 
Director  oiNuclear  Material  Safety  and 
Safeguards,  US.  NRC.  Washington.  DC 
20555,  with  a  copy  to  the  appropriate  NRC 
Regional  Office  within  two  months  afler  the 
change. 

(e)  The  Corporation  shall  make  no  change 
which  would  decrease  the  effectiveness  ofa 
fixed  site  security  plan  prepared  pursuant  to 
76.22(h)  without  the  prior  approval  of  the 
Commission. 

(i)  Should  the  Corporation  desire  to  make 
such  a  change.  It  shall  submit  an  application 
for  an  amendment  to  lU  certificate  pursuant 
to  76.34, 

(ii)  The  Corporation  shall  maintain  recrads 
of  changes  to  the  plan  made  without  prior 
Commission  approval,  for  three  years  from 
the  effective  date  of  the  change, 

(iii)  A  report  containing  a  description  of 
each  change  must  be  furnished  the  Director 
of  Nuclear  Material  Safety  and  Safeguards. 
U.S.  NRC,  Washington,  DC  20555,  with  a 
copy  to  the  appropriate  NRC  Regional  office 
within  two  months  af^er  the  change. 

(f)  The  Corporation  shall  prepare  and 
maintain  saf^uards  contingency  plan 
procedures  in  accordance  with  appendix  C  to 
part  73  of  this  chapter  for  effecting  the 
actions  and  decisions  contained  in  the 
Responsibility  Matrix  of  Its  safeguard 
contingency  plan.  The  Corporation  shall 
retain  a  cof)y  of  the  safeguards  contingency 
plan  procedures  as  a  record  for  the  period 
during  which  the  Corporation  possesses  the 
appropriate  type  and  quantity  of  SNM 
requiring  this  record  under  the  certificate  for 
which  the  procedures  were  developed  and 
each  change  to  the  plan  for  three  years  from 
the  effective  date  of  the  change.  The 
Corporation  shall  make  no  change  that  would 
decrease  the  safeguards  effectiveness  of  the 
first  four  categories  of  information 
(Background,  Generic  Planning  Base. 
Licensee  Planning  Base,  and  Responsibility 
Matrix)  contained  In  the  Corporation's 
safeguards  contingency  plan  prepared 
pursuant  to  76.22(f)  of  this  chapter  without 
the  prior  approval  of  the  Commission. 
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Should  the  Corporation  desire  to  make  such 
a  change  it  shall  submit  an  application  for 
ainendjtnent  to  its  certificate  pursuant  to 
76.34.  The  Corporation  may  make  changes  to 
its  safeguards  contingency  plan  without  prior 
Commission  apDroval  if  tne  changes  do  not 
decrease  the  safeguards  effectiveness  of  the 
plan. 

(g)  The  Corporation  shall  follow  the 
emergency  plan  submitted  in  accordance 
with  76.22(g)  as  approved  by  the 
Commission.  The  Corporation  may  change 
the  approved  plan,  without  Commission 
approval,  if  the  ch.noges  do  not  decrease  the 
effectiveness  of  the  plan.  Proposed  changes 
that  decrease  the  effectiveness  of  the 
approved  emergency  plan  may  not  be 
implemented  without  prior  application  to 
and  prior  approval  by  the  Commission.  The 
Corporation  shall  furnish  the  Director  of 
NMSS  and  the  appropriate  NRC  Regional 
Office  and  the  aSeded  offsite  response 
organizations,  a  copy  of  each  change  within 
60  days  after  the  change  is  made. 

76.33    Annual  Renewals 

(a)  After  issuance  by  the  Commission  of  the 
initial  Certlficale,  the  Corporation  shall  file 
an  annual  application  for  renewal.  Such 
annual  applications  shall  be  filed  in 
accordance  with  §  76.21.  The  first  renewral 
application  shall  be  filed  at  least  30  days 
prior  to  the  end  of  the  calendar  year 
following  the  year  of  issuance  of  the  initial 
certificate.  Thereafter,  renewal  applications 
shall  be  filed  no  later  than  30  days  prior  to 
the  end  of  each  subsequent  calendar  year. 
Reitewal  applications  shall  contain  revisions 
to  the  PSAR  on  a  replacement  page  basis  and 
a  list  that  identifies  current  pages  of  the 
PSAR  folkTwing  page  repiacement  This 
submittal  shall  nring  the  PSAR  up  to.dete  as 
of  a  maximum  of  6  months  prior  to  the  date 
of  filing  the  revision.  Information  contained 
in  previous  applications,  statements,  or 
reports  filed  with  the  Commission  may  be 
Incorporated  bv  reference;  provided  that  such 
references  are  dear  and  specific 

(b)  In  any  case  in  which  the  Corporation 
has  obtained  a  Certificate  and  has  filed  an 
application  for  renewal  in  accordance  with 
subsection  (a),  the  Corpwration's  existirtg 
Certificate  shall  not  expire  until  the 
Corporation's  most  recent  application  has 
been  evaluated  and  a  final  determination 
made  by  the  Commission. 

(c)  An  application  for  renewal  shall  be 
subject  to  §S  76.22  (c)  and  (d)  and  76.31(d) 
and  shall  contain  the  following  information: 

(1)  An  identification  of  any  significant 
changf^  since  the  prior  application  to  the 
information  required  for  the  initial 
application  by  §  76.22(a); 

(2)  A  revision  of  the  FSAR,  on  a  ^ 
replacement  page  basis,  reflecting,  as  "^ 
necessary,  changes  in  the  facility  or 
procedures  since  its  last  revision  In 
accordance  with  %  76.22(e);  and 

(3)  A  revision  of  the  description  of  Its  QA 
program  to  be  applied  to  the  safety  related 
Kinctions  of  plant  operation,  on  a 
replacement  page  basis,  in  accordance  wrlth 
§  76.22(e). 

76.34    Amendment  of  Certificates 

(a)  Appllcatkms  for  amendment  of  a 
Certificate  of  Compliance  shall  be  filed  In 


accordance  with  76.21(a)  and  shall  specify 
the  respects  in  which  the  Corporation  desires 
the  certificate  to  be  amended  and  the  grounds 
for  such  amendment 

(b)  The  Corporation  shall  make  no  change 
to  the  Paducah  or  Portsmouth  GDPs  or 
procedures  as  desaibjed  In  the  application, 
nor  conduct  tests  or  experiments  not 
described  in  the  application,  without  prior 
Commission  approval  unless  such  changes, 
tests  or  experiments  do  not  reduce  the  safety 
or  safeguards  effectiveness  of  the  facility. 

(c)  The  safety  efi^ectiveness  of  the  fedlity 
shall  be  deemed  to  be  reduced  if:  (a)  The 
probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  safety-related  equipment  previously 
evaluated  in  the  application  may  be 
Increased,  (b)  a  possibility  for  an  aoddent  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  application  may 
be  created,  or  (c)  the  nwrgln  of  safety  in  any 
operating  limit  Is  reduced. 

(d)  The  safeguards  effectiveness  of  the 
fedlity  shall  be  deemed  to  be  reduced  if:  (a) 
The  probability  of  unauthorized  increased 
enrichment  is  increased,  or  (b)  the 
probability  of  theft  or  diversion  of  SNM  is 
increased 

(e)  The  Corporation  shall  maintain  records 
of  changes  that  are  made  to  the  facility 
without  prior  approval  for  a  period  of  five 
years  from  the  date  of  the  change  and  shall 
furnish  the  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  with  a  report 
summarizing  each  change  every  two  years- 
Subsequent  revisions  shall  reflect  all  changes 
up  to  a  maximum  of  one  year  prior  to  the 
date  of  fihng. 

76.35  Commission  Action  on  Applications 
to  Renew  or  Amend 

(a)  In  considering  an  application  by  the 
Corporation  to  renew  the  Certificate  of 
Compliance,  the  Commission  will  apply  the 
criteria  set  forth  in  76.23(a)(l)-(3). 

(b)  In  considering  an  application  by  the 
Corporation  to  amend  the  Certificate  of 
Compliance,  the  Commission  will  apply  the 
criteria  set  forth  In  76.23  as  applicable. 

76.36  Inolienability  of  Certificates 

The  certificate  granted  under  the 
regulations  in  this  part,  and  no  right  to 
possess  or  utilize  SNM  granted  by  any 
certificate  issued  pursuant  to  the  regulations 
in  this  part,  shall  be  transferred,  assigned  or 
in  any  manner  disposed  of,  either  voluntarily 
or  involuntarily,  directly  or  Indirectly, 
through  transfer  of  control  of  any  certificate 
to  any  person  unless  the  Commission  shall 
after  securing  full  information,  find  that  the 
transfer  is  in  accordance  «vith  the  provisions 
of  the  Act,  and  shall  give  its  consent  in 
writing. 

76.37  Disclaimer  of  Warranties 
Neither  the  Government  nor  the 

Commission  makes  any  warranty  or  other 
representation  that  SNM  (a)  Will  not  result  in 
injury  or  damage  when  used  for  purposes 
a(>proved  by  the  Commission,  (b)  will 
accomplish  the  results  for  which  it  is 
requested  and  approved  by  the  Commission, 
or  (c)  is  safe  for  any  other  use. 


76.38    Expiration  and  Termination  of 
Certificates 

(a)  Except  as  provided  in  §  76.33(b),  each 
Certificate  or  approval  issued  pursuant  to 
this  part  expir«  at  the  end  of  me  day,  in  the 
month  and  year  stated  in  the  Certificate  or 
approval. 

(b)  The  Corporation  shall  notify  the 
Commission  promptly,  in  writlitg  under 
S  76.5  when  the  Corporation  decides  to 
terminate  operation  at  either  of  the  GDPs  and 
other  activities  authorized  under  the 
Certificate.  No  later  than  the  date  specified 
for  termination  of  of)eratlon  In  the 
Corporation's  notice,  the  Corporation  shall 
terminate  operation  of  the  GDPs  and  make 
appropriate  arrangements  with  the 
Department  to  return  the  GDPs  to  the 
Department 

(c)  If  the  Corporation  does  not  submit  an 
annual  renewal  application  under  §  78.33, 
the  Corporation  snail  on  or  before  the 
expiration  date  specified  in  the  existing 
Certificate: 

(1)  Terminate  operation  of  the  GDPs  and 

(2)  Make  appropriate  arrangements  with 
the  Department  to  return  the  GDI^  to  the 
DepartroenL  > 

7639    Submission,  Review,  arid  Approval  c/ 
Department  Compliance  Plans 

(a)  The  Corporation  may  submit.  In 
accordance  with  76.21.  a  plan  prepared  by 
the  Department  for  achieving  compliance 
with  the  standards  set  forth  in  this  part  In 
conjunction  with  lu  initial  application  for  a 
Certificate  of  Corophaitce  or  any  renewal 
application  or  at  any  other  time.  Such  plan 
shall  contain  such  Information  as  the 
Corporation  deems  necessary  to  enable  the 
Commission  to  make  the  finding  required  by 
S  1701(d)  of  the  Act 

(b)  The  Commission  shall  approve  the 
plan,  whth  such  conditions  and  limitations  as 
It  deems  necessary  to  effectuate  the  purposes 
of  the  Act,  so  long  as  it  finds  that  the  plan 
provides  reasonable  assurance  that  the  GDPs 
will  meet  the  standards  in  this  pftrt  in  a 
timely  manner  ar>d  that  the  GDPs  can  and 
will  t»e  operated  in  a  manner  that  adequately 
protects  public  health  and  safety  and 
provides  for  the  common  defense  and 
security  until  such  time  as  full  compliance  is 
achieved. 

(c)  Notice  and  comment  on  the  plan  will 
be  provided  in  accordance  with  76.31(d). 

Acquisition.  Use  and  Trandier  of  RAdioacthw 
Material.  CraditorB'  Right 

76.41    Authorized  Use  of  Radioactive 
Material 

(a)  The  Corporation  shall  confine  Its 
pos.session  a-id  use  of  byproduct  material, 
source  material,  and  SNM  to  the  locations 
and  purposes  authorized  In  his  certificate. 
Except  as  otherwise  provided  in  the 
certificate,  the  certificate  issued  pursuant  to 
the  regulations  in  this  part  shall  carry  with 
it  the  right  to  receive  titie  to,  own,  acquire, 
receive,  possess  and  use  byproduct  materia), 
source  material,  and  SNM.  Preparation  for 
shipment  and  transport  of  such  material  shall 
t>e  in  accordance  with  the  provisions  of  part 
71  of  this  chapter. 

(b)  The  possession,  use  and  transfer  of  any 
byproduct  material,  source  material,  end 
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SNM  produced  by  the  Corporation,  in 
connection  with  or  as  a  result  of  use  of  such 
materiab  received  under  this  Certificate, 
shall  be  subject  to  the  provisions  of  the 
Certificate  and  the  regulations  in  this  part. 

76.42    Transfer  of  Radioactrn  Material 

(a)  The  Corporation  shall  not  transfer 
byproduct  material,  source  material,  or  SNM 
except  as  authorized  pursuant  to  this  section. 

(b)  Except  as  otherwise  provided  in  the 
certificate  and  subject  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section,  the 
Corporation  may  transfer  byproduct  material, 
source  material,  and  SNM: 

(1)  To  thtf  Department; 

(2)  To  the  agency  in  any  Agreement  State 
which  regulates  radioactive  materials 
pursuant  to  an  agreement  with  the 
Commission  or  the  Atomic  Energy 
Commission  under  section  274  of  the  Act.  if 
authorized  by  such  agreement; 

(3)  To  any  person  exempt  from  the 
licensing  requirements  of  the  Act  and 
regulations  in  parts  30.  40.  and  70,  to  the 
extent  permitted  under  such  exemption; 

(4)  To  any  person  in  an  Agreement  State, 
subject  to  the  jurisdiction  of  that  State,  who 
has  been  exempted  from  the  licensing 
requirements  and  regulations  of  that  State,  to 
the  extent  permitted  under  such  exemption; 

(5)  To  any  person  authorized  to  receive 
such  byproduct  material,  source  material,  or 
SNM  under  terms  of  a  specific  license  or  a 
general  license  or  their  equivalents  issued  by 
the  Commission  or  an  A^^ement  State; 

(6)  To  any  person  abroad  pursuant  to  an 
export  license  issued  under  part  110  of  this 
chapter,  or 

(7)  As  otherwise  authorized  by  the 
Commission  in  writing. 

(c)  Before  transferring  byproduct  material, 
source  material,  or  SNM  to  a  specific  licensee 
of  the  Commission  or  an  Agreement  State  or 
to  a  general  licensee  who  is  required  to 
register  with  the  Commission  or  with  an 
Agreement  State  prior  to  receipt  of  the 
byproduct  material,  source  material,  or  SNM 
the  Corporation  shall  verify  that  the 
transferee's  license  authorized  receipt  of  the 
ty-pe,  form,  and  quantity  of  source  or  SNM  to 
be  transferred. 

(d)  The  following  methods  for  the 
verification  required  by  paragraph  (c)  of  this 
section  are  acceptable: 

(1)  The  Corporation  may  have  in  its 
possession,  and  read,  a  current  copy  of  the 
transferee's  specific  license  or  registration 
certificate,  the  Corporation  shall  retain  a 
copy  of  each  license  or  certificate  for  three 
years  from  the  date  that  it  was  obtained. 

(2)  The  Corporation  may  have  in  its 
possession  a  written  certification  by  the 
transferee  that  the  transferee  is  authorized  by 
license  or  registration  certificate  to  receive 
the  type,  form,  and  quantity  of  byproduct 
material,  source  material,  or  SNM  to  be 
transferred,  specifying  the  license  or 
registration  certificate  number,  issuing 
agency,  and  expiration  date.  The  Corporation 
shall  retain  the  written  certification  as  a 
record  for  three  years  from  the  date  of  receipt 
of  the  certification; 

(3)  For  emergency  shipments  the 
Corporation  may  accept  oral  certification  by 
the  transferee  that  he  or  she  Is  authorized  by 


license  or  registration  certification  to  receive 
the  type,  form,  and  quantity  of  byproduct 
material,  source  material,  or  SNM  to  be 
transferred,  specifying  the  license  or 
registration  certificate  number.  Issuing 
agency,  and  expiration  date,  provided  that 
the  oral  certification  is  confirmed  in  writing 
within  ten  days.  The  Corporation  shall  retain 
the  written  confirmation  of  the  oral 
certification  for  three  years  from  the  date  of 
tecelpt  of  the  confirmation; 

(4)  The  Corporation  may  obtain  other 
sources  of  Information  compiled  by  a 
reporting  service  frtjm  official  records  of  the 
Corajnission  or  the  licensing  agency  of  an 
Agreement  Sute  as  to  the  identity  of 
licensees  and  the  scope  and  expiration  dates 
of  licenses  and  registrations.  The  Corporation 
shall  retain  the  compilation  of  information  as 
a  record  for  three  years  from  the  date  that  it 
was  obtained;  or 

(5)  When  none  of  the  methods  of 
verification  described  In  paragraphs  (d)  (1)  to 
(4)  of  this  section  are  readily  available  or 
when  the  Corporation  desires  to  verify  that 
information  received  by  one  of  these  methods 
Is  correct  or  up  to  date,  the  Corporation  may 
obtain  and  record  confirmation  from  the 
Commission  or  the  licensing  agency  of  an 
Agreement  State  that  the  transferee  is 
licensed  to  receive  the  material.  The 
Corporation  shall  retain  the  record  of 
confirmation  for  three  years  from  the  date  the 
record  Is  made. 

76.44    Creditor  Regulations 

(a)  The  Commission  consents,  without 
Individual  application,  to  the  creation  of  any 
mortgage,  pledge,  or  other  Hen  u[>on  the 
Corporation's  interest  In  the  GDPs  or  any 
byproduct  material,  source  material,  or  SNM 
not  owned  by  the  United  States,  used  in 
connection  with  the  operation  of  the  GDPs. 
Providing: 

(1)  That  the  rights  of  any  creditor  so 
secured  may  be  exercised  only  in  compliance 
with  and  subject  to  the  same  requirements 
and  restrictions  as  would  apply  to  the 
Corptoration  pursuant  to  the  provisions  of  the 
Certificate  of  Compliance  issued  by  the 
Commission  pursuant  to  this  Part,  and 

(2)  That  no  creditor  so  secured  may  take 
possession  of  the  Corporation's  Interest 
pursuant  to  the  provisions  of  this  section 
without  the  prior  approval  of  the 
Commission. 

(b)  Nothing  contained  In  this  section  shall 
be  deemed  to  affect  the  means  of  acquiring, 
or  the  priority  of,  any  tax  Hen  or  other  Hen 
provided  by  law. 

(c)  As  used  in  this  section,  creditor 
includes,  without  implied  limitation,  the 
trustee  under  any  mortgage,  pledge,  or  lien 
on  the  Corporations  interest  made  to  secure 
any  creditor,  any  trustee,  or  receiver 
appointed  by  a  court  of  competent 
jurisdiction  In  any  action  brought  for  the 
benefit  of  any  creditor  secured  by  such 
mortgage.  Interest  pledge,  or  Hen,  any 
purchaser  of  such  at  the  sale  thereof  upon 
foreclosure  of  such  mortgage,  pledge,  or  lien 
or  upon  exercise  of  any  power  of  sale 
contained  therein,  or  any  assignee  of  any 
such  purchaser. 


Rwonk,  Reports  and  Inspectloiu 

76.50    Reporting  Requirements 

(a)  Immediate  report.  The  Corporation  shall 
notify  the  Commission  as  soon  as  possible 
but  not  later  than  4  hours  after  the  discovery 
of  an  event  that  prevents  immediate 
protective  actions  necessary  to  avoid 
exposures  to  radiation  or  radioactive 
materials  that  could  exceed  regulatory  limits 
(events  may  include  fires,  explosions,  toxic 
gas  releases,  etc). 

(b)  Twenty-four  hour  report.  The 
Corporation  shall  notify  the  Commission 
within  24  hours  after  the  discovery  of  any  of 
the  following  events  Involving  byproduct 
material,  source  material,  or  SNM. 

(1)  An  unplanned  contamination  event 
that: 

(1)  Requires  access  to  the  contaminated 
area,  by  workers  or  the  public,  to  be 
restricted  for  more  than  24  hours  by 
imposing  additional  radiological  controls  or 
by  prohibiting  entry  into  the  area, 

(II)  Involves  a  quantity  of  material  greater 
than  five  times  the  lowest  annual  limit  on 
Intake  specified  In  Appendix  B  of  20.1001- 
20.2401  of  10  CFR  20  for  the  material,  and 

(III)  Has  access  to  the  area  restricted  for  a 
reason  other  than  to  allow  isotopes  with  a 
half-life  of  less  than  24  hours  to  decay  prior 
to  decontamination. 

(2)  An  event  in  which  equipment  is 
disabled  or  falls  to  function  as  designed 
when; 

(I)  The  equipment  Is  required  by  regulation 
or  certificate  condition  to  prevent  releases 
exceeding  regulatory  limits,  to  prevent 
exposures  to  radiation  and  radioactive 
materials  exceeding  regulatory  limits,  or  to 
mitigate  the  consequences  of  an  accident, 

(II)  The  equipment  is  required  to  be 
available  and  operable  when  It  Is  disabled  or 
fails  to  function,  and 

(ill)  No  redundant  equipment  is  available 
and  operable  to  perform  the  required  safety 
function. 

(3)  An  event  that  requires  unplanned 
medical  treatment  at  a  medical  facility  of  an 
Individual  with  spreadable  radioactive 
contamination  on  the  Individual's  clothing  or 
body. 

(4)  An  unplanned  fire  or  explosion 
damaging  any  byproduct  material,  .source 
material,  or  SNM  or  any  device,  container,  or 
equipment  containing  such  material  when; 

(i)  The  quantity  of  material  Involved  Is 
greater  than  five  times  the  lowest  annual 
limit  on  intake  specified  in  appendix  B  of 
20.1001-20.2401  of  10  CFR  20  for  the 
material,  and 

(ii)"*The  damage  affects  the  Integrity  of  the 
material  or  Its  container. 

(c)  Preparation  and  submission  of  reports. 
"Reports  made  by  the  Corporation  In  response 
to  the  requirements  of  this  section  must  be 
made  as  follows: 

(1)  The  Corporation  shall  make  reports 
required  by  paragraphs  (a)  and  (b)  of  this 
section  by  telephone  to  the  NRC  Operations 
Center  (Conimerclal  telephone  301-951- 
0550).  To  the  extent  that  the  Information  Is 
available  at  the  time  of  notification,  the 
Information  provided  in  these  reports  must 
include: 

(i)  The  caller's  name  and  call  back 
telephone  number. 
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(ii)  A  description  of  the  event,  including 
date  and  time, 

(iii)  The  exact  location  of  the  event, 

(iv)  The  isotopes,  quantities,  and  chemical 
and  physical  form  of  the  byproduct  material, 
source  material,  or  SNM  involved,  and 

(v)  Any  personnel  radiation  exposure  data 
available. 

U)  Written  report.  For  each  report  required 
by  paragraph  (a)  or  fb)  of  this  section  the 
Corporation  shall  suhsait  a  written  follow  up 
report  within  30  daj-s  of  the  initial  report. 
Written  reports  prepared  pursuant  to  other 
regulations  may  be  submitted  to  fulfill  this 
iwjulrement  if  the  reports  conUiin  all  of  the 
necessary  Information  and  the  appropriate 
distribution  is  made.  These  vtritfen  repjrts 
must  be  sent  to  the  U.S.  Nuclear  Rpgulatory 
CoTimission,  Docuroe.it  Control  Desk, 
Washington,  DC  20555,  with  a  copy  to  the 
appropriate  Commission  regional  office.  The 
reports  eus!  Include  the  following: 

(:)  A  description  of  the  event,  including  the 
probable  cause  and  the  manufacftjrer  ana 
model  number  (if  tipplicable)  of  any 
equipment  thai  failed  or  malfunctioned. 

(ii)  The  exact  location  of  the  event, 

(ill)  The  isotopes,  quantities  and  chemical 
and  physical  form  of  the  material  involved, 

(iv-)  Date  and  time  of  the  event, 

(v)  Corrective  actions  taken  or  planned  and 
the  results  of  any  evaluations  or  assesftments. 
and 

(vi)  The  extent  of  exposure  of  individuals 
to  radiation  or  to  rwlioective  materials 
without  identification  of  the  individuals  by 
name. 

76.51    Material  OoJonce,  Imentory.  and 
Records  Requirements 

(a)  As  used  in  this  section: 

(T)  Additions  to  material  in  process  means 
receipts  that  are  opened  except  for  receipts 
opened  only  for  sampling  and  subsequently 
maintained  under  tamp>er-8afing.  ai;d  opened 
seaied  sources. 

(2)  Enrichment  category  for  uranium-23S 
means  high-enrich  uranlum-that  uranium 
whose  isotope  content  is  20  percent  or  more 
uranium-235  by  weight,  and  low-enriched 
uraniuro-that  uranium  whose  isotope  content 
Is  less  than  20  percent  uranium-235  by 
weight 

(3)  Element  means  uranium. 

(4)  Fissile  isotope  means  (I)  uranium-233 
or  (ii)  uranium-235  by  enrichment  category. 

(5)  Inventory  difference  (ID)  means  the 
quantity  obtained  by  subtracting  ending 
inventor,'  (El)  and  removals  (R)  from 
beginning  inventory  (BI)  and  additions  to  the 
inventory  [A).  Mathematically,  item  means 
any  discrete  quantity  or  container  of  SNM  or 
source  material,  not  undtirgoing  processing, 
having  an  unique  Identity  and  also  having  an 
assigned  element  and  isotope  quantity. 
ID=BI*A-E1-R 

ED  is  sometimes  also  referred  to  as  "material 
unaccounted  for"*  (MUF)  In  this  chapter. 

(6)  Limit  of  error  means  the  uncertainty 
component  used  in  constructing  a  95  percent 
confidence  interval  associated  with  a 
quantity  after  any  recognized  bias  has  Kwn 
eliminated  or  its  effect  accounted  for. 

(7)  Material  balance  moans  the 
determination  of  an  ID. 

(8)  Material  in  process  means  any  special 
nuclear  material  possessed  by  the  licensee 


except  in  unopened  receipts,  sealed  sources, 
and  ultimate  product  maintained  under 
tamf)er-saf5ng. 

(9)  Fh)'sicai  inventory  means 
determination  on  a  measured  basis  of  the 
quantity  of  SNM  on  hand  at  a  given  time.  The 
methods  of  physical  inventory  and  associated 
measurements  will  vary  depending  on  the 
material  to  be  inventoried  and  the  process 
involved.' 

(10)  Removals  from  material  in  process 
includes  measured  quantities  of  SNM 
disposed  of  as  discards,  encapsulated  as  a 
sealed  source,  or  in  other  ultimate  produrt 
pi  iced  under  tamper-safmg  or  shipped 
offsite. 

(11)  Tamper-safing  noeans  the  use  of 
devices  on  containers  or  vaults  in  a  manner 
and  at  a  time  that  ensures  a  dear  indication 
of  any  violation  of  the  integrity  of  previously 
made  measurements  of  SNM  within  the 
container  of  vault 

(12)  Ultimate  product  means  any  SN.M  in 
the  form  of  a  product  that  ivould  not  be 
further  processed  at  the  GDPs. 

(13)  Unopened  receipts  means  receipts  not 
opened  by  the  licensee,  including  receipts  of 
sealed  sources,  and  receipts  opened  only  for 
sampling  and  subsequently  maintained 
unJer  tamper-safing. 

fb)  The  CkirporatioD  is  subject  to  the 
record-keeping  requirements  of  74.33  of  this 
chapter. 

(c)  The  Corporation  shall  establish, 
maintain  and  follow  written  material  control 
and  accounting  procedures  that  are  sufficient 
to  enable  it  to  account  for  the  SNM  In  the 
Corporation's  possession  under  certification. 
The  Corporation  shall  retain  these 
procedures  until  the  certificate  is  terminated 
and  retain  any  superseded  portion  of  the 
procedures  for  three  yean  after  the  portion  Is 
superseded. 

(d)(1)  Records  which  must  be  maintained 
pursuant  to  this  part  may  be  the  original  or 
a  reproduced  copy  or  microform  If  such 
reproduced  copy  or  microfonn  is  duly 
authenticated  by  authorized  personnel  and 
the  microform  is  capable  of  prx^^cing  a  dear 
and  legible  copy  after  storage  for  the  period 
specified  by  Commission  regulatloits.  The 
record  may  also  be  stored  in  electronic  media 
with  the  capability  for  producing  legible, 
accurate,  and  complete  records  during  the 
required  retention  period.  Records  such  as 
letters,  drawings,  specifications,  must 
include  all  pertinent  information  such  as 
stamps.  Initials,  and  signatures.  The 
Corporation  shall  maintain  adequate 
safeguards  against  tampering  with  and  loss  of 
record. 

(2)  If  there  is  a  conflict  between  the 
Commission's  regulations  In  this  part, 
certificate  condition,  or  other  written 
Commission  approval  or  authorization 
pertaining  to  the  retention  period  for  the 
same  type  of  record,  the  retention  period 
specified  in  the  regulations  in  this  part  for 
sxich  records  shall  apply  unless  the 
Commission,  pursuant  to  70.14,  has  granted 
a  specific  exemption  from  the  record 
retention  requirements  specified  In  the 
regulations  in  this  part. 


76.52  Reports  of  Accidental  CriticaUty  or 
Loss  or  Theft  or  Attempted  Theft  of  Special 
Nuclear  Mataial 

(a)  The  Corporation  shall  notify  the  NKC 
Operations  Center  (commercial  telephone 
number  (301)  951-0550)  within  one  hour 
after  discovery  of  any  case  of  accidental 
citicallty  or  any  loss,  other  than  normal 
operating  loss,  of  SNM. 

(b)  The  Cc-poratlon  shall  notify  the  N'RC 
Operations  Center  within  one  hour  after 
discovery  of  any  loss  or  thefl  or  unlawful 
diversion  of  SNM  which  the  Corporation  is 
authorized  to  possess  or  any  Incident  in 
which  an  attrmpl  has  been  made  or  is 
believed  to  have  been  made  to  commit  a  thef* 
or  unlawful  diversion  o"f  such  material. 

(c)  This  notification  must  be  made  to  the 
Commission  Operations  Center  via  the 
Emergency  Notification  System  if  the 
Corporation  is  a  party  to  tiat  system.  If  the 
Emergency  Notlfjcetion  System  Is 
unavailable,  the  Corporation  shall  make  the 
required  notification  via  commercial 
telephonic  service  or  other  dedicated 
teleTihonic  system  or  any  other  method  that 
will  ensure  that  a  report  is  received  by  the 
Commission  Operations  Center  within  one 
hour.  The  exemption  of  73.21(g)(3)  applies  to 
all  telephonic  reports  required  by  this 
section. 

(d)  Reports  required  under  73.71  need  not 
be  duplicated  under  the  requirements  of  this 
Rection. 

76.53  Material  Status  Reports 

(a)(1)  The  Corporation  shall  complete  and 
submit  material  balance  reports  as  required 
by  74.13(aMl)  of  this  chapter. 

(2)  If  required  to  submit  routine  material 
status  reports  pursuant  to  75.35  of  this 
chapter  the  Corporation  shall  follow  the 
requlTwnents  set  out  in  74.13(a)(2)  of  this 
chapter. 

(b)  If  iitb^  to  the  requirements  of  70.51(e) 
the  Corporation  shall  follow  the  reculreroents 
setoutln74.13fb)aiid  74.17(b)  of  this 
chapter. 

76.54  Nuclear  Material  Transfer  Reports 

(a)  When  transferring  or  receiving  SNM  the 
Corporation  shall  follow  the  requirements  set 
out  in  74.15(a)  and  (b)  of  this  chapter. 

(b)  If  required  to  submit  inventory  change 
reports  on  DOE/Commission  Form-741 
pursuant  to  75.34  of  this  chapter  the 
Corporation  shall  follow  the  requirements  set 
out  in  74.15(c)  of  this  chapter. 

76.55  Inspections 

(a)  The  Corporation  shall  afford  to  the 
Commission  at  all  reasonable  times 
opportunity  to  inspect  byproduct  material, 
source  material,  or  SNM  and  the  premises 
and  Eaclhties  wherein  such  material  is  used, 
produced,  or  stored. 

(b)  The  Corporation  shall  make  available  to 
the  Commission  for  Inspection,  upon 
reasonable  notice,  records  kept  by  the 
Corporation  pertaining  to  Its  receipt, 
possession.  us«,  acquisition.  Import,  export, 
or  transfer  of  bvproduct  material,  source 
material,  and  SNM. 

(cKl)  The  Corporation  shall,  upon  requfwt 
by  the  Direttor,  Office  of  Nuclear  Material 
Safety  and  Safeguards  or  the  appropriate 
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Commission  Regional  Administrator,  provide 
rent-free  office  space  for  the  exclusive  use  of 
Commission  inspection  personnel.  Heat,  air 
conditioning,  light,  electrical  outlets  and 
janitorial  services  shall  be  furnished  by  the 
Corporation.  The  office  shall  be  convenient 
to  and  have  full  access  to  the  facility  and 
shall  provide  the  inspector  both  visual  and 
acoustic  privacy. 

(2)  For  each  site,  the  space  provided  shall 
be  adequate  to  accommodate  a  full-time 
secretary  and  transient  Commission 
personnel  and  will  be  generally 
commensurate  with  other  office  facilities  at 
the  site.  A  space  of  250  square  feet  either 
within  the  site's  office  complex  or  in  an 
office  trailer  or  other  onsite  space  is 
suggested  as  a  guide.  The  office  space  that  is 
provided  shall  be  subject  to  the  approval  of 
the  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards  or  the  appropriate 
Commission  Regional  Administrator.  All 
furniture,  supplies  and  communication 
equipment  will  be  furnished  by  the 
Commission. 

(3)  The  Corporation  shall  afford  any 
Commission  resident  inspector  assigned  to 
that  site  or  other  Commission  insp)ectors 
identified  by  the  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  as  likely  to 
inspect  the  facility,  immediate  unfettered 
access,  equivalent  to  access  provided  regular 
plant  employees,  following  proper 
identincation  and  compliance  with 
applicable  access  control  measures  for 
security,  radiological  protection,  and 
personal  safety. 

76.56     Tests 

The  Corporation  shall  perform,  or  permit 
the  Commission  to  perform,  such  tests  as  the 
Commission  deems  appropriate  or  necessary 
for  the  administration  of  the  regulations  in 
this  art.  including  tests  of  (a)  byproduct 
material,  (b)  source  material,  (c)  SNM,  (d) 
facilities  wherein  such  material  is  utilized, 
produced  or  stored,  (e)  radiation  detection 
and  monitoring  instruments,  and  (fl  other 
equipment  and  devices  used  in  connection 
with  the  production,  utilization,  or  storage  of 
byproduct  material,  source  material,  and 
SNM. 

76.59    Effluent  Monitoring  Reporting 
Requirements 

(a)  The  Corporation  shall; 

(1)  Submit  a  report  to  the  appropriate 
Commission  Regional  Office,  with  copies  to 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC  ^ 
205SS.  within  60  days  after  January  1  and 
July  1  of  each  >'ear  specifying  the  quantity  of 
each  of  the  principal  radionuclides  released 
to  unrestricted  areas  in  liquid  and  gaseous 
effluents  during  the  previous  six  months  of 
operation,  and  such  other  information  as  the 
Commission  may  require  to  estimate 
maximum  pK>tential  annual  radiation  doses  to 
the  public  resulting  from  effluent  releases. 
On  the  basis  of  such  rep>orts  and  any 
additional  information  the  Commission  may 
obtain  from  the  Corporation  or  others,  the 
Commission  may  from  hme  to  time  require 
the  Corporation  to  take  such  action  as  the 
Commission  deems  appropriate. 


Modification  and  Revocation  of  Certificate 

76.61    Modification  and  Revocation  of 
Certificate 

(a)  The  terms  and  conditions  of  the 
certificate  shall  be  subject  to  amendment, 
revision,  or  modification  by  reason  of 
amendments  to  the  Atomic  Energy  Act  of 
1954,  or  by  reason  of  rules,  regulations  or 
orders  issued  in  accordance  with  the  Act  or 
any  amendments  thereto; 

(b)  Any  Certificate  may  be  revoked, 
suspended  or  modified  for  any  material  false 
statements  in  the  application  or  any 
statement  of  fact  required  under  this  part  or 
because  of  conditions  revealed  by  such 
application  or  statement  of  fad  or  any  reftort, 
record,  or  inspection  or  other  means  which 
would  warrant  the  Commission  to  refuse  to 
grant  a  certificate  on  an  original  application, 
or  for  feilure  to  operate  a  GDP  in  accordance 
with  the  terms  of  the  certificate,  the 
application,  or  for  violation  of.  or  failure  to 
observe  any  of  the  terms  and  condition  of  the 
Act,  or  of  any  applicable  regulation  of  the 
Commission. 

(c)  U[>on  revocation,  suspension  or 
modification  of  a  certificate,  the  Commission 
may  immediately  advise  the  Department  to 
retake  possession  of  all  byproduct  material, 
source  material,  and  SNM  held  by  the 
Corporation.  In  cases  found  by  the 
Commission  to  be  of  extreme  importance  to 
the  national  defense  or  security,  or  to  the 
health  and  safety  of  the  public,  the 
Commission  may  recapture  any  SNM  held  by 
the  Corporation  prior  to  any  of  the 
procedures  provided  under  section  551-558 
of  title  5  of  the  United  States  Code. 

(d)  Except  in  cases  of  willfulness  or  those 
in  which  the  public  health,  interest  or  safety 
requires  otherwise,  no  certificate  shall  be 
modified,  suspended  or  revoked  unless,  facts 
or  conduct  which  may  warrant  such  action 
shall  have  been  called  to  the  attention  of  the 
Corporation  in  writing  and  the  Corpioration 
shall  have  been  accorded  opportunity  to 
demonstrate  or  achieve  compliance  with  all 
lawful  requirements. 

76.62    Suspension  in  War  or  National 
Emergency 

Whenever  Congress  declares  that  a  state  of 
war  or  national  emergency  exists,  the 
Commission,  if  it  finds  it  necessary  to  the 
common  defense  and  security  may, 

(a)  Suspiend  any  certificate  it  has  issued. 

(b)  Order  the  recapture  of  SNM. 

(c)  Order  entry  into  any  plant  or  facility  in 
order  to  recapture  SNM.  Just  compensation 
shall  bo  paid  for  any  damages  caused  by 
recapture  of  SNM  pursuant  to  this  section. 

76.71     Violations 

An  injunction  or  other  court  order  may  be 
obtained  prohibiting  any  violation  of  any 
provision  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  or  Title  U  of  the  Energy 
Reorganization  Act  of  1974,  or  any  regulation 
or  order  issued  thereunder.  A  court  order 
may  be  obtained  for  the  payment  of  a  civil 
penalty  imposed  pursuant  to  section  234  of 
the  Act  for  violation  of  the  applicable  section 
of  the  Act  or  the  Energy  Reorganization  Act 
of  1974,  or  any  rule,  regulation,  or  order 
issued  thereunder,  or  any  term,  condition,  or 
limitation  of  any  Certificate  issued 


thereunder.  Any  person  who  willfully 
violates  any  provision  of  the  Act  or  any 
regulation  or  order  Issued  thereunder  may  be 
guilty  of  a  crime  and,  upon  conviction,  may 
be  punished  by  fme  or  imprisonment  or  both, 
as  provided  by  law. 

76. 72  Criminal  Penalties 

(a)  Section  223  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  provides  for  criminal 
sanctions  for  willful  violation  of,  attempted 
violation  of,  or  conspiracy  to  violate,  any 
regulation  Issued  under  sections  161b,  161i, 
or  161  o  of  the  Act.  For  purposes  of  section 
223,  all  the  regulations  In  part  76  are  issued 
under  one  or  more  of  sections  161b,  1611.  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  76  that  are  not 
issued  under  sections  161b,  1611,  or  161o  for 
the  purposes  of  section  223  are  as  follows: 
§§76.1.  2,  3.  4.  5,6,  11.  12.  13,  14,  18,  23, 
25,  31,  33,  34,  35,  37,  39.  61,  62,  71,  72,  and 
73. 

76.73  Back  fitting 

(a)(1)  Backfitting  is  defined  as  the 
modification  of  or  addition  to  systems, 
structures,  components,  or  design  of  a 
facility;  or  the  procedures  or  organization  ■ 
required  to  design,  construct,  or  operate  a 
facility;  any  of  which  may  result  from  a  new 
or  amended  provision  in  the  Commission 
rules  or  the  imposition  of  a  regulatory  staff 
position  interpreting  the  Commission  rules 
that  is  either  new  or  different  from  a 
previously  applicable  staff  {X)sition  after: 

(!)  The  date  of  issuance  of  the  Initial 
Certificate  of  Compliance  in  accordance  with 
10  CFR  76  for  the  Paducah  or  Portsmouth 
Gaseous  Diffusion  Plant. 

(2)  Except  as  provided  in  paragraph  (a)(4) 
of  this  section,  the  Commission  shall  require 
a  systematic  and  documented  analysis 
pursuant  to  paragraph  (c)  of  this  section  for 
backfits  which  it  seeks  to  impose. 

(3)  Except  as  provided  in  paragraph  (a)(4) 
of  this  section,  the  Commission  shall  require 
the  backfittl.ng  of  a  facility  only  when  it 
determines,  based  on  the  analysis  described 
in  paragraph  (c)  of  this  section,  that  there  is 
a  substantial  increase  in  the  overall 
protection  of  the  public  health  and  safety  or 
the  common  defense  and  security  to  be 
derived  bora  the  backfit  and  that  the  direct 
and  indirect  costs  of  Implementation  for  the 
facility  are  justified  in  view  of  this  increased 
protection. 

(4)  The  provisions  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section  are  inapplicable  and, 
therefore,  backfit  analysis  is  not  required  and 
the  standards  In  paragraph  (a)(3)  of  this 
section  do  not  apply  where  the  Commission 
or  staff,  as  appropriate,  finds  and  declares, 
with  appropriate  documented  evaluation  for 
its  finding,  either, 

(i)  That  a  modification  Is  necessary  to  bring 
a  facility  Into  compliance  with  a  certificate 
or  the  rules  or  orders  of  the  Commission,  or 
into  conformance  with  written  commitments 
by  the  Corporation;  or 

(ii)  That  regulatory  action  is  necessary  to 
ensure  that  the  facility  provides  adequate 
protection  to  the  health  and  safety  of  the 
public  and  is  in  accord  with  the  common 
defense  and  security;  or 
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(iii)  That  the  regulatory  action  involves 
defining  or  redefining  what  level  of 
protection  to  the  public  health  and  safety  or 
cnnimon  defense  and  security  should  be 
regarded  as  adequate. 

(5)  The  Commission  shall  always  require 
the  backfitting  of  a  facility  if  it  determines 
that  such  regulatory  action  is  necessary  to 
ensure  that  the  facility  provides  adequate 
protection  to  the  health  and  safety  or  the 
public  and  is  in  accord  with  the  common 
defense  and  security. 

(6)  The  documented  evaluation  required  by 
paragraph  {a)(4)  of  this  section  shall  include 
a  statement  of  the  objectives  of  and  reasons 
for  the  modification  and  the  basis  for 
invoking  the  exception.  If  immediately 
effective  regulatory  action  is  required,  then 
the  documented  evaluation  may  follow  rather 
than  precede  the  regulatory  action 

(7)  If  there  are  two  or  more  ways  to  achieve 
compliance  with  a  certificate  or  the  rules  or 
orders  of  the  Commission,  or  with  written 
commitments  by  the  Corporation,  or  there  are 
two  or  more  ways  to  reach  a  level  of 
protection  which  is  adequate,  then  ordinarily 
the  Corporation  is  free  to  choose  the  way 
which  best  suits  its  purpose.  Howe\'cr, 
should  it  be  necessary  or  appropriate  for  the 


Commission  to  prescribe  a  specific  way  to 
comply  with  its  requirements  or  to  achieve 
adequate  protection,  then  cost  may  be  a 
factor  in  selecting  the  way,  provided  that  the 
objective  of  compliance  or  adequate 
protection  is  met 

fb)  In  reaching  the  determination  required 
by  paragraph  (a)(3)  of  this  section,  the 
Commission  will  consider  how  the  backfit 
should  be  scheduled  in  light  of  other  ongoing 
regulatory  activities  at  the  facility  and,  in 
addition,  will  consider  information  available 
concerning  any  of  the  following  factors  as 
may  be  appropriate  and  any  other 
information  relevant  and  material  fo  the 
proposed  backfit; 

(1)  Statement  of  the  specific  objectives  that 
the  proposed  backfit  is  designed  to  achieve; 

(2)  General  description  of  the  activity  that 
would  be  required  by  the  Corporation  in 
order  to  complete  the  backfit; 

(3)  Potential  change  in  the  risk  to  the 
public  from  the  accidental  off-site  release  of 
radioactive  material; 

(4)  Potential  impact  on  radiological 
exposure  of  facility  employees; 

(5)  Installation  and  continuing  costs 
associated  with  the  backfit,  including  the 


cost  of  facility  downtime  or  the  cost  of 
construction  delay; 

(6)  The  potential  safety  impact  of  changes 
in  plant  or  operational  complexity,  including 
the  relationship  to  proposed  and  existing 
regulatory  requirements; 

(7)  The  estimated  resource  burden  on  the 
NRC  associated  with  the  proposed  backfit 
and  the  availability  of  such  resources; 

(8)  The  potential  impact  of  differences  in 
facility  type,  design  or  age  on  the  relevancy 
and  practicality  of  the  proposed  backfit; 

(9)  Whether  the  proposed  backfit  is  interim 
or  final  and.  if  interim,  the  justification  for 
imposing  the  proposed  backfit  on  an  interim 
basis. 

(c)  No  certification  action  will  be  withheld 
during  the  pendency  of  backfit  analyses 
required  by  the  Commission's  rules. 

(d)  The  Executive  Director  for  Op>erations 
shall  be  responsible  for  implementation  of 
this  section,  and  all  analyses  required  by  this 
section  shall  be  approved  by  the  Executive 
Director  for  Operations  or  his  designee. 
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DEPARTMENT  OF  EDUCATION 

Direct  Grant  Programs 

AGEMCY:  Department  of  Education. 
ACTION:  Notice  of  extension  of 
application  deadline  dates  for  certain 
direct  grant  programs  under  which  the 
Secretary  is  making  new  awards. 

SUMMAAY:  The  Secretary  extends  the 
deadline  dates  for  the  submission  of 
applications  under  certain  direct  grant 
programs  under  which  the  Secretary  is 
making  new  awards  for  fiscal  year  (FY) 

1994.  as  well  as  applications  for  funding 
under  section  3  of  Impact  Aid 
Maintenance  and  Operations  for  FY 

1995.  The  Secretary  also  revises  the 
deadlines  for  (1)  intergovernmental 
review  for  those  programs  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs):  and  (2)  State  educational 
agency  (SEA)  comments  for  applications 
under  section  2  or  3  of  Impact  Aid 
Maintenance  and  Operations.  The 
Secretary  takes  this  action  to  allow  more 
time  for  the  prep>aration  and  submission 
of  applications  by  potential  applicants 
adversely  a&ected  by  severe  weather 
conditions  in,  various  areas  of  the  Nation 
or  by  the  recent  earthquake  in 
Cahfomia.  The  extensions  are  intended 
to  help  these  potential  applicants 
compete  fairly  with  other  applicants 
under  these  programs. 

Note:  The  programs  in  this  nodoe  are  in 
two  groups  dep>endiQg  on  the  deadline  dates 
originally  or  previously  announced.  Tbe  two 
groups  are  identified  la  the  Suppiemeotary 
Infbnnatioa  sectioa  of  the  aotica. 

DATES:  The  new  de*dliiie  d»ta  for 
transmitting  applications  under  each 
program  In  Group  I  is  February  25. 
1994.  The  new  deadline  date  for 
transmitting  applications  under  each 
program  in  Group  II  is  listed  with  that 
program. 

For  programs  in  Group  I  that  are 
siibject  to  Executive  Order  12372,  the 
deadline  date  for  the  transmittal  of  State 
Process  Recommendations  by  SPOCs 
and  comments  by  other  interested 


parties  is  ra  April  26, 1994.  For 
•pplications  under  section  2  or  3  of 
Impact  Aid  Maintenance  and 
Operations,  the  deadline  date  for  the 
transmittal  of  comments  by  SEAs  is  od 
March  14, 1994. 

For  programs  in  Group  n  that  are 
subject  to  Executive  Order  12372,  the 
deadline  date  for  the  transmittal  of  State 
Process  Recommendations  for  each 
program  is  listed  with  that  program. 
ADDRESSES:  The  address  and  tel^hooe 
number  for  obtaining  applications  for. 
or  further  information  about,  an 
individual  program  are  in  the 
application  notice  for  that  program.  The 
date  and  Federal  Register  cxtotioD  of  the 
application  notice  are  listed  for  each 
program. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number,  if  any. 
listed  in  the  individual  application 
notices.  If  a  TDD  number  is  not  listed 
for  a  given  program,  individuals  who 
use  a  TDD  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.i&.  and  8 
p.m..  Eastern  time.  Monday  throu^ 
Friday. 

The  address  for  transmitting 
recommeodations  and  commoDts  under 
Executive  Order  12372  is  in  the 
appendix  to  the  notice  inviting 
applications  for  new  awards  under 
direct  grant  prt)grams  and  fellowship 
programs  pwli&hed  in  the  Fadaral 
Register  on  September  24. 1893  (58  FR 
50138). 

SUPn^MEMTART  MFORMATION:  The 
programs  for  which  the  Secretary 
announcee  cjoning  date  extensions  are 
in  two  groups: 

Group  I:  These  are  programs  whose 
originally  announced  application 
deadline  dates  fell  between  January  18 
and  January  31. 1994. 

New  Deadlines:  The  new  deadline  for 
each  of  these  competitions  is  two  weeks 
from  the  date  of  pubhcation  of  this 
notice  in  the  Federal  Register. 

Eligibility:  Because  this  extensian  is 
based  on  the  adverse  eiTects  of  severe 

Group  I 


weather  conditions  or  the  adverse 
effects  of  the  California  earthquake,  the 
extended  deadline  dates  apply  to 
applications  from  all  applicants  across 
the  Nation. 

Croup  U:  These  are  programs  whose 
originally  annoimced  application 
deadline  dates  fell  between  February  1 
and  February  18, 1994. 

New  Deadlines:  The  new  deadline  for 
each  of  these  competitions  is  three 
weeks  from  the  application  deadline 
date  originally  or  previously  announced 
in  the  Federal  Register. 

Eligibility:  Because  the  extensions  for 
programs  in  Group  II  are  based  on  the 
adverse  effects  of  the  California 
earthquake,  the  extended  deadline  dates 
apply  to  applications  hum  applicants 
located  in  the  State  of  California  only. 

Organization  of  Notice 

Both  Chart  I  and  Chart  n  list  programs 
in  order  of  Code  of  Federal  Domestic 
Assistance  (CFDA)  number,  regardless 
of  which  principal  office  of  the 
Department  administers  a  particular 
program. 

Chart  /.  In  addition  to  the  CFDA 
number,  the  Jist  includes  the  name  of 
the  program  or  competition,  the  date  on 
which  the  application  notice  was 
published  in  the  Federal  Register,  and 
a  reference  to  the  volume  number  and 
page  number  of  the  notice.  In  the  case 
of  Impact  Aid  Maintenance  and 
Operations,  reference  is  to  the 
regulations  for  the  program  in  Title  34 
of  the  Code  of  Federal  Regulations  (34 
CFR).  Because  the  new — that  is, 
extended — application  deadline  date  for 
all  of  these  programs  is  the  same,  a 
separate  deadline  is  not  listed  for  each 
program. 

Chart  U:  In  addition  to  the  CFDA 
number,  the  list  includes  the  name  of 
the  program  or  competition,  the  date  on 
which  the  application  notice  was 
published  in  the  Federal  Register,  a 
reference  to  the  volume  number  and 
page  number  of  the  notice,  and  the 
new — that  is.  extended — application 
deadline  date. 


CFDA  No. 


Name  of  program 

Academic  ExcallerKe  Program  .._ _ _ „ 

Impact  Aid  Maintenance  and  Operations  (section  2  or  3  o(  Pub.  L.  81-674) 

Projects  lor  Imtating  Recreational  Programs  for  Individuals  with  Disabilities 

Educational  Personnel  Trajntng  Program  _ 

Rehabilitation  Short-Temi  Training — Trairung  Rehabilitation  Practitioners  and  Educators  on  Provisions 

of  trttes  II  and  XV)  of  the  Social  Security  Act 
RehabtMation  Short-Term  Training— Training  Rehabiltation  Coumetoia.  PractMonar*.  and  Educators 

on  Student  Financial  Aid  arKl  Student  Support  Services  lor  IndMiduats  w»\  OisaMKies  in  Posl- 

secorvlary  Educat>on  Settings 


Application  notice 


84JX13G 

84.041 

84.128J 

84.196R 

84246A 

84.2466 


7/28/83  (58  FR  40554) 
34  CFR  222.10 
9/24/93  (58  FR  50138) 
7/28/93  (58  FR  40555) 
11/9/93  (58  FR  59608) 

11/9/93  (58  FR  59608) 
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Group  II 


CFDA  No. 


84.026A 
84.0260 
84.026G 
64.026M 

84.026R 

64.061A 
84.061  F 

e4.062A 
84.072A 
84.078C 


84.086R 

84.183E 
84.183F 
84.1990 


Name  of  program 


Ctosed-Captioned  Sports  Programs 

Broadcast  and  Cabie  Television  Description 

Research  on  Video  Descnption  

Symposium  on  ExpkMing  New  Strategies  for  Pro- 
viding Captioned  Media  Services. 

Research  on  Captioning  as  a  Language  Deveiop- 
nr)entTool. 

Educational  Services  for  Indian  Children „. 

Indian  Education — Educatior^al  Personnel  Devel- 
opment 

EducabonaJ  Services  for  Indian  Adults 

Indian-Controlled  Schools — Enrichment  Projects  . 

Model  Demonstration  Projects  to  Improve  the 
Delivery  and  Outcomes  of  Postsecondary  Edu- 
cation for  Individuals  with  Disat)ilities. 

Model  Inservice  Training  Projects  to  Prepare  Per- 
sonnel to  Educate  Students  with  Severe  Dis- 
atHlities  in  General  Education  Classrooms  and 
Community  Settings. 

Drug  Prevention  Progranw  in  Higher  Education- 
Analysis  and  Dissemination  Program  Competi- 
tions: Disseminabon  of  Successful  Projects. 

Drug  Prevention  Programs  In  Higtier  Education- 
Analysis  and  Dissemination  Program  Competi- 
tions: Analysis  Projects. 

Cooperative  Demonstration  Progranv— Commu- 
nity Education  Employment  Centers. 


Application  notice 


10/21/93  (58  FR  54440) 
10/21/93  (58  FR  54440) 
10/21/93  (58  FR  54440) , 
10/21/93  (58  FR  54440) 

10/21/93  (58  FR  54440) 


9/24/93  (58  FR  50138) , 
9/24/93  (58  FR  50138), 

9/24/93  (58  FR  50138)  , 
9/24/93  (58  FR  50138) . 
9/14/93  (58  FR  48042) 


9/22/92  (58  FR  49398) 


New  Appli- 
cation dead- 
line date 


9/24/93  (58  FR  50138);  12/29/93  (58  FR  68880) 


9/24/93  (58  FR  50138);  1Z'29/93  (58  FR  68880) 


12/14/93  (58  FR  65434) 


2/25/94 
2/24/94 
2/25«4 
2/25/94 

2/25/94 

3/4/94 
3/4/94 

3/4/94 

3/4/94 

2/25/94 


2/24/94 

3/7/94 
3/9/94 
3/4/94 


New  dead- 
line for  iTTter- 
govemmen- 

tal  review 


4/26/94 
4/25/94 

4/26/94 
4/26/94 

4/26/94 

5/3/94 
5/3/94 

5^/94 

5/3/94 

4/25/94 


4/26/94 

5/6/94 
5/8/94 
5W94 


Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 


at  (X)PHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 


Authority:  20  U.S.C  3474. 

Dated:  Februaiy  6. 1994. 
Richani  W.  Riley. 
Secretary  of  Education. 
(FR  Doc  94-3254  Filed  2-10-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administi'ation 

14CFRPart71 

[Airspace  Docket  No.  92-AWA^ 

Establishment  of  the  Asheville 
Regional  Airport  Class  C  Airspace 
Area,  NC,  and  Revocation  of  the 
Asheville  Class  D  Airspace  Area;  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
C  airspace  area  at  the  Asheville  Regional 
Airport,  and  revokes  the  Class  D 
ai'space  area  at  Asheville,  NC.  Asheville 
Regional  Airport  is  a  public-use  facility 
with  an  operating  control  tower  served 
bv  a  Level  II  Terminal  Radar  Approach 
Control  Facility  (TRACON)  at  which  a 
Terminal  Radar  Service  Area  (TRSA)  is 
currently  in  effect.  The  establishment  of 
this  Class  C  airspace  area  will  require 
pilots  to  establish  two-way  radio 
communications  with  the  air  traffic 
control  (ATC)  facility  providing  air 
traffic  services  prior  to  entering  the 
airspace  and  thereafter  maintain  those 
communications  while  within  the  Class 
C  airspace  area.  Implementation  of  the 
Asheville  Regional  Airport  Class  C 
airspace  area  will  promote  the  efficient 
control  of  air  traffic  and  reduce  the  risk 
of  midair  collision  in  the  terminal  area. 
EFFECTIVE  DATE:  0901  UTC.  March  31. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  VV.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Indejjendence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  22.  1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace.  NAR  Task  Group  1-2 
concluded  that  TRSA's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  and  Model  B, 


the  Airport  Radar  Service  Area  (ARSA) 
configuration,  was  recommended  by  a 
consensus  of  the  task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
notice  83-9  (48  FR  34286.  July  28,  1983) 
proposing  the  establishment  of  ARSA 's 
at  the  Robert  Mueller  Municipal 
Airport.  Austin,  TX,  and  the  Port  of 
Columbus  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
Special  Federal  Aviation  Regulation  No. 
45  (48  FR  50038,  October  28.  1983)  to 
provide  an  operational  confirmation  of 
the  ARSA  concept  for  potential 
application  on  a  national  basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27,  1985,  issued  a  final  rule  (50  FR 
9252,  March  6.  1985)  defining  ARSA 
airspace  and  establishing  air  traffic  rules 
for  operation  within  such  an  area. 

Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin.  TX, 
Columbus,  OH,  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250.  March  6,  1985).  The  FAA 
stated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  NAR 
Task  Group.  The  task  group  stated  that 
because  of  the  different  levels  of  service 
offered  in  terminal  areas,  users  are  not 
always  sure  of  what  restrictions  or 
privileges  exist  or  how  to  cope  with 
them.  According  to  the  NAR  Task 
Group,  there  is  a  shared  feeling  among 
users  that  TRSA's  are  often  poorly 
defined,  are  generally  dissimilar  in 
dimensions,  and  encompass  more  area 
than  is  necessary  or  desirable.  There  are 
other  users  who  believe  that  the 
voluntary  nature  of  the  TRSA  does  not 
adequately  address  the  problems 
associated  with  nonparticipating  aircraft 
operating  in  relative  proximity  to  the 
airport  and  associated  approach  and 
departure  courses.  The  consensus 
among  the  user  organizations  is  that 
within  a  given  standard  airspace 
designation,  a  terminal  radar  facility 
should  provide  all  pilots  the  same  level 
of  service  and  in  the  same  manner,  to 
the  extent  feasible. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  establishing 
ARSA's  at  locations  other  than  those 
which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix. 


flow  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives  system 
(Order  7400.2D). 

Airspace  Reclassification,  which 
became  effective  September  16,  1993, 
discontinued  the  use  of  the  term 
"airport  radar  service  area"  and 
replaced  it  with  the  designation  "Class 
C  airspace  area."  This  change  in 
terminology  is  reflected  in  this  rule. 

The  FAA  has  established  Class  C 
airspace  areas  at  120  locations  under  a 
paced  implementation  plan  to  replace 
TRSA's  with  Class  C  airspace  areas. 

This  rule  establishes  a  Class  C 
airspace  area  at  a  location  which  was 
not  identified  as  a  candidate  for  a  Class 
C  airspace  area  in  the  preamble  to 
Amendment  No.  71-10  (50  FR  9252). 
The  Asheville  Regional  Airport  did  not 
meet  the  numerical  Class  C  airspace 
area  criteria  candidacy  as  set  by  the 
NAR  Task  Group  at  that  time. 

The  Asheville  Regional  Airport  is  a 
public-use  airport  with  an  operating 
control  tower  served  by  a  Level  II 
TRACON,  at  which  a  TRSA  is  in  effect. 
A  TRSA  consists  of  the  airspace 
surrounding  a  designated  airport  where 
ATC  provides  radar  vectoring, 
sequencing,  and  separation  for  all 
aircraft  operating  under  instrument 
flight  rules  (IFR)  and  for  participating 
aircraft  operating  under  visual  flight 
rules  (VFR).  TRSA  airspace  and 
operating  rules  are  not  established  by 
regulation,  and  participation  by  pilots 
operating  in  the  TRSA  under  VFR  is 
voluntary,  although  pilots  are  urged  lo 
participate.  This  level  of  service  is 
known  as  Stage  III  and  is  provided  at  all 
locations  identified  as  TRSA's. 

Current  sj-mptoms  of  potential  safety 
problems  within  the  Asheville  TRSA, 
which  indicate  a  need  for  Class  C 
airspace,  include  the  volume  of 
passenger  enplanements  and  the 
complexity  of  aircraft  operations  at 
Asheville.  Complexity  refers  to  air 
traffic  conditions  resuhing  from  a  mix  of 
VFR  and  IFR  aircraft  that  vary  widely  in 
speed  and  maneuverability.  As  this  mix 
increases,  so  does  the  potential  for 
midair  collisions.  The  volume  of 
passenger  enplanements  at  Asheville  for 
calendar  year  1990  was  268,683,  for 
calendar  year  1991  was  261,740,  and  for 
January-September  1992  was  215,068. 
This  volume  of  passenger  enplanements 
and  aircraft  operations  meets  the  FAA 
criteria  for  establishing  Class  C  airspace 
to  enhance  safety. 

On  July  23,  1993,  the  FAA  proposed 
to  designate  a  Class  C  airspace  area  at 
the  Asheville  Regional  Airport,  NC  (58 
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PR  39479).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Two  comments 
were  received  in  support  of  the  proposal 
from  the  Aircraft  Owners  and  Pilots 
Association  and  the  Air  Line  Pilots 
V      Association. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  C  airspace 
area  at  the  Asheville  Regional  Airport 
and  revokes  the  Class  D  airspace  area  at 
Asheville.  NC.  Asheville  Regional 
Airport  is  a  pubHc  airport  with  an 
operating  control  tower  served  by  a 
Level  II  TRACON.  at  which  a  TRSA  is 
in  effect.  The  establishment  of  tliis  Class 
C  airspace  area  will  require  pilots  to 
establish  two-way  radio 
communications  with  the  ATC  facility 
providing  air  traffic  services  prior  to 
entering  the  airspace  and  thereafter 
maintain  those  communications  while 
within  the  Class  C  airspace  area. 
Implementation  of  the  Class  C  airspace 
area  will  promote  the  efficient  control  of 
air  traffic  and  reduce  the  risk  of  midair 
collision  in  the  terminal  area. 

The  coordinates  in  this  document  are 
based  on  North  American  Datum  83. 
Except  for  editorial  changes  and  the 
revocation  of  the  Class  D  airspace  area 
in  Asheville.  NC.  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Cla.ss  C  and  Class  D  airspace 
designations  art!  publi.shed  in 
paragraphs  4000  and  5000,  respectively, 
of  FAy\  Order  7400.9 A  dated  June  17, 
1993.  and  effective  September  16. 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298,  July  6.  1993). 
The  Class  C  airspace  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order  and  the  Class 
D  airspace  area  listed  in  this  document 
will  be  removed  subsequently  from  the 
Order. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action."  as  described  by  Executive 
Order  12866  (Regulatory  Planning  and 
Review).  The  anticipated  costs  and 
benefits  associated  with  this  final  rule 
are  summarized  below.  (A  detailed 
discussion  of  costs  and  benefits  is 
contained  in  the  full  evaluation  in  the 
docket  for  this  final  rule). 

Costs 

The  FAA  has  determined  that 
establishing  the  Asheville  Class  C 
airspace  area  will  impose  one-time 
administrative  cost  of  $535  (discounted, 
1992  dollars)  on  the  FAA.  For  the 


aviation  community  (namely,  aircraft 
operators  and  fixed-based  operators), 
the  final  rule  will  impose  only 
negligible  costs.  The  potential  coast 
associated  with  establishing  the 
Asheville.  NC,  Class  C  airspace  area  are 
discussed  below. 

1.  Potential  FAA  Administrative  Costs 
tair  traffic  controller  staffing,  controller 
training,  and  facility  equipment  costs). 

For  the  Asheville  Class  C  airspace 
area  (and  the  Class  C  airspace  area 
program  in  general),  the  FAA  does  not 
expect  to  incur  any  additional  costs  for 
ATC  staffing,  training,  or  facility 
equipment.  The  FAA  is  confident  that  it 
can  handle  any  additional  traffic  that 
will  paj^ticipate  in  radar  services  at  the 
Asheville  Class  C  airspace  area  site 
through  more  efficient  use  of  personnel 
at  current  authorized  staffing  level.  The 
FAA  expects  to  train  its  controller  force 
at  Asheville  in  Class  C  airspace  area 
procedures  during  regularly  scheduled 
briefing  sessions  routinely  held  at 
Asheville.  NC.  Thus,  no  additional 
training  costs  are  expected.  No 
significant  equipment  requirements  are 
anticipated. 

2.  Other  potential  FAA 
Administrative  Costs  (revision  of  charts, 
notification  of  the  public,  and  pilot 
education). 

Establishment  of  Class  C  airspace 
areas  throughout  the  country  has  made 
it  necessary,  and  will  continue  to  make 
it  necessary,  to  revise  section  charts  to 
remove  existing  airspace  depiciions  and 
incorporate  the  new  Class  C  airspace 
area  boundaries.  The  FAA  currently 
revises  these  sectional  charts  every  6 
months.  Changes  of  the  type  required  to 
depict  a  Class  C  airspace  area  are  made 
routinely  during  these  charting  cycles, 
and  can  be  considered  an  ordinary 
operating  costs.  Thus,  the  FAA  does  not 
expect  to  incur  any  additional  charting 
costs  as  a  result  of  the  Asheville,  NC, 
Class  C  airspace  area.  Pilots  should  not 
incur  additional  costs  obtaining  current 
charts  depicting  Class  C  airspace  areas 
because  they  should  be  using  only 
current  charts. 

The  FAA  holds  informal  public 
meetings  at  each  Class  C  airspace  area 
location.  These  meetings  provide  pilots 
with  the  best  opportunity  to  learn  both 
how  a  Class  C  airspace  area  works  and 
how  it  will  affect  their  local  operations. 
The  costs  associated  with  these  public 
meetings  are  incurred  regardless  of 
whether  a  Class  C  airspace  area  is 
ultimately  established.  Thus,  they  are 
more  appropriately  considered  routine 
FAA  costs.  Given  that  the  proposed 
Class  C  airspace  area  is  becoming  a  final 
rule,  subsequent  public  information 
costs  will  be  strictly  attributed  to  the 
final  rule.  For  instance,  the  FAA  will 


distribute  a  Letter  to  Airmen  to  all  pilots 
residing  within  50  miles  of  the 
Asheville  Class  C  airspace  area  that  will 
explain  the  operation  and  airspace 
configuration  of  the  new  Class  C 
airspace  area.  The  Letter  to  Airmen  cost 
will  be  approximately  $535 
(discounted).  This  one-time  negligible 
cost  will  be  incurred  ujxm  the  initial 
establishment  of  the  Class  C  airspace 
area. 

3.  Potential  Costs  to  the  Aviation 
Community  (circumnavigation  delays, 
and  radio  communications). 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  the  terminal  area 
without  establishing  radio 
communications  or  participating  in 
Stage  in  services  may  choose  to 
circumnavigate  the  Class  C  airspace  area 
without  significantly  deviating  from 
their  regular  flight  paths.  They  could 
also  remain  clear  of  the  Class  C  airspace 
area  by  fiying  above  the  ceiling  (6.200 
feet  MSL).  The  FAA  estimates  that  the 
final  rule  will  have  a  negligible,  if  any. 
cost  impact  on  non-participating  general 
aviation  (GA)  aircraft  operations 
because  of  the  small  deviations  from 
current  flight  paths  imposed  on  these 
operations.  The  FAA  recognizes  that 
delays  might  develop  at  Asheville.  NC, 
following  the  initial  establishment  of 
the  Class  C  airspace  area.  The  additional 
traffic  that  ATC  will  be  handling  due  to 
the  mandatory  pilot  participation 
requirement  may  result  in  minor  delays 
to  aircraft  operations.  However,  these 
delays  that  might  occur  will  be 
transitional  in  nature.  The  FAA 
contends  that  any  potential  delays  will 
eventually  be  more  than  offset  by  the 
increased  flexibility  afforded  controllers 
in  handling  traffic  as  a  result  of  Class  C 
airspace  area  separation  standards.  This 
has  been  the  experience  at  the  three 
Class  C  airspace  areas  that  have  been  in 
effect  for  the  longest  period  of  time  as 
well  as  at  more  recently  established 
Class  C  airspace  areas.  The  FAA  does 
not  anticipate  that  establishing  a  Class 
C  airspace  area  at  Asheville.  NC,  will 
result  in  any  problem?,  and  the  FAA 
expects  a  smooth  transition  process, 
which  has  characterized  the  majority  of 
Class  C  airspace  area  sites  established  to 
date. 

The  FAA  assumes  that  nearly  all 
aircraft  operating  in  the  vicinity  of  the 
Class  C  airspace  area  already  have  two- 
way  radio  communications  capability 
because  of  the  Mode  C  requirement  that 
has  been  in  effect  since  December  1990. 

Benefits 

The  Asheville.  NC.  Class  C  airspace 
area  will  generate  potential  safety 
benefits  in  the  form  of  lowered  risks  of 
midair  collisions  due  to  increased 
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ccn [rolled  airspace  around  Asbeville  for 
several  reasons.  First,  the  Asheville,  NC, 
Airport  is  located  in  a  very  raountainous 
area  with  relatively  high  minirr.iun  safe 
altitudes  surrounding  the  airport  which 
tends  to  force  the  mixture  of  all  aircraft 
into  and  out  of  the  same  valleys  and 
tunnels.  Second,  the  terrain  and  lack  of 
available  airspace  causes  local  flying 
schools  to  utilize  the  same  practice 
art»ns  for  flight  training.  Finally,  the 
arrivals  and  departures  all  funnel  in  and 
out  of  the  valley  which  does  not  allow 
for  dedicated  arrival  and  departure 
routes. 

Bdsed  on  the  increased  risk  of  a 
midair  collision  at  Asheville,  the  FAA  is 
establishing  a  Class  C  airspace  area  to 
prevent  a  safety  problem  from 
occurring.  These  symptoms  are  the 
volume  of  passenger  enplanements  and 
the  complexity  of  aircmft  operations  at 
Asheville.  NC.  The  volume  of  passenger 
enplanements  at  Asheville  for  calendar 
year  1990  was  268.683,  for  calendar  year 
1991  was  261.740.  and  for  January- 
September  1992  was  215,068  This 
volume  of  passenger  enplanements  and 
aircraft  operatioris  have  made  Asheville. 
NC.  eligible  to  become  a  Class  C 
airspace  area. 

The  Class  C  airspace  area  program  has 
the  potential  for  reducing  the  risk  of  a 
midair  coHision  bv  reducing  the  number 
of  near-midair  colfisions  (N^^C).  In  a 
study  of  NMAT;  data,  the  FAA's  Office 
of  Aviation  Safety  (ASF)  found  that 
approximately  15  percent  of  reported 
N'MAC's  occur  in  Terminal  Radar 
Service  Area  fTRSA)  airspace.  This 
study  fouiKJ  that  about  half  of  al) 
NTwlAC's  occur  in  the  1,000  to  5.000  feet 
altitude  range,  which  is  closely 
comparable  to  the  altitudes  where  pilot 
participation  will  be  mandatory  in  the 
Class  C  airspace.  This  study  also  found 
that  over  85  percent  of  NMAC's  occur 
under  \TR  conditions  when  visibility  is 
5  miles  or  greater.  Finally,  the  study 
found  that  the  largest  number  of  NMAC 
reports  were  associated  with  IFR 
operator  under  radar  control  conflicting 
wilh  VTH  L-affic  during  VFR  flight 
conditions  below  12^00  feet.  The 
mandatory  participation  requirements  of 
the  Class  C  airspace  area  and  the  radar 
services  provided  by  ATC  to  VFR  as 
well  as  IFR  pilots  will  help  alleviate 
such  conflicts. 

A  study  conducted  by  the  Engineering 
A  FcorK)mics  Research,  Inc.,  for  the  NAR 
Task  Group  reviewed  NMAC  data  for 
Austin  and  Columbus  during  the  1978 
to  1984  period.  This  study  found  that 
the  presence  of  an  ARSA  (a  Class  C 
airspace  area)  reduced  the  probability  of 
NMAC  occurrence  by  38  percent  af 
Austin  a.nd  33  percent  at  Columbus. 
Another  FAA  study  estimated  that  the 


potential  for  NMAC's  could  be  reduced 
by  about  44  percent.  Since  near  midair 
and  actual  midair  collisions  result  from 
similar  casual  factors,  a  reduction  in 
near  midair  collisions  as  a  result  of  the 
Class  C  airspace  area  program  suggests 
that  a  reduction  in  the  risi.  of  midair 
collisions  will  also  happen. 

The  Office  of  Aviation  Policy,  Plans, 
and  Management  Analysis  study  of  the 
Class  C  airsjjace  area  confirmation  sites 
included  a  detailed  anal>-sis  to 
determine  if  a  reduction  in  midair 
collision  risk  m'ght  result  from 
replacing  a  TRSA  with  a  Class  C 
airspace  area.  The  collision  risk  analysis 
was  based  on  the  experience  at 
Columbus  because  recorded  radar  data 
through  Automated  Radar  Terminal 
System  (ARTS  IH-A)  extraction  was 
available  there.  The  study  focused  on 
conditions  of  fairty  heavy  VTR  activity 
in  the  terminal  raaar  area  since  the 
Class  C  airspace  area  affiacts  procedures 
used  to  harKlle  VFR  traffic  there.  The 
analysis  examined  the  intersections  of 
flight  paths  before  and  after  the  Class  C 
airsp>ace  area  was  Installed  because  the 
replacement  of  a  TRSA  with  a  Class  C 
airspace  area  might  ahar  the  routes  of 
travel,  particularly  for  aircraft  that  did 
not  previously  participate  in  the  TRSA. 
The  flight  path  analysis  focused  on  the 
areas  immediately  around,  under,  and 
over  the  Class  C  alrs(>ace  area,  and 
determined  that  there  was  no 
compression  of  traffic  in  this  airspace 
following  installation  of  the  Class  C 
airspace  area.  In  the  absence  of 
compression,  the  study  coiichided  that 
the  mandatorv  participation 
requirement  for  all  aircraft  operating 
within  the  Class  C  airspace  area  resulted 
in  a  75  percent  reduction  In  midair 
collision  risk. 

The  circumstances  observed  at  the 
Columbus  test  site  may  not  be  the  same 
at  other  TRSA  locations  and  the  75 
percent  reduction  In  midair  coIUsion 
risk  measured  there  may  not  be 
achieved  at  other  Class  C  airspace  area 
sites.  Therefore,  the  FAA  conservatively 
estimates  that  the  Class  C  airspace  area 
program  will  reduce  the  risk  of  a  midair 
collision  by  50  p>ercent  at  TRSA 
locations. 

The  reduction  of  midair  collision 
risks  by  50  percent  will  resuh  in  the 
prevention  of  one  midair  colHsion 
nationally  every  one  to  two  years.  The 
quantifiable  ber>eflt9  of  preventing  a 
midair  collision  can  range  from  less 
than  $160,000  by  preventing  a  mir>or 
norvfetal  collision  between  GA  aircraft 
to  $313  million  by  preventing  a  midair 
collision  involving  a  passenger  jet 
airplar>e.  Establishment  of  the  Asheville, 
NC,  Qass  C  airspace  area  will  contribute 
to  this  improvement  In  aviation  safety. 


Ordinarily,  the  benefit  of  a  reduction 
in  the  risk  of  midair  collisions  from 
establishing  a  Class  C  airspace  area  will 
be  at'jibuted  entirely  to  the  Class  C 
airspace  area  prrjgrara.  However,  an 
indeterrrinant  amount  of  the  benefits 
has  to  be  credited  to  the  interaction  of 
the  Class  C  airspace  area  (and  the  Qass 
C  airspace  area  program  in  general)  with 
the  Moda  C  Rule,  which  in  turn 
interacts  with  the  TraRc  Alert  Conisioa 
Avoidance  System  (TCAS)  Rule.  That  is 
because  the  benefits  of  the  Asheville, 
NC,  Class  C  airspace  area,  as  well  as 
other  designated  airspace  acliorxe  that 
require  Mode  C  transponders,  carjnot  be 
separated  from  the  benefits  of  the  Mode 
C  and  TCAS  Rules.  The  Class  B  airspace 
and  Class  C  airspace  area  piograms 
(including  the  Asheville,  NC  Qass  C 
airsfxice).  plus  the  Mode  C  and  TCAS 
Rules  share  potential  benefits  totaling 
$4.2  bilhon  in  1992  dollars. 

Compariflon  of  Costs  and  Benefits 

The  FAA  has  determined  that  the 
final  rule  to  establish  a  Qass  C  airspace 
area  at  Asheville,  NC,  w^ll  impose  a 
negligible  cost  of  $535  on  the  agency. 
The  total  cost  of  the  Mode  C  and  TCAS 
rules  and  the  Class  B  and  Class  C 
airspace  programs  is  $991  million. 
When  this  cost  estimate  of  $535  is 
added  to  the  total  cost  of  these  rules,  the 
costs  will  still  be  less  than  $4.2  bilHon. 
The  final  rule  will  also  generate  some 
benefits  in  the  form  of  enhanced 
operational  efficiency.  In  addition,  the 
final  rule  will  only  impose  negligible 
additional  costs  to  the  aviation 
community.  Thus,  the  FAA  believes  that 
the  final  rule  will  be  cost-beneficial. 

Intematioaal  Tra<l«  Impact  Assessment 

The  final  rule  will  cmly  affect  U.S. 
terminal  airspace  operating  procedures 
St  and  in  the  \'icinify  of  Asneville,  NC 
The  final  rule  will  iK>t  Impose  a 
competitive  trade  advantage  or 
disadvantage  on  foreign  firms  in  the  sale 
of  either  foreign  aviation  products  or 
services  in  the  United  States.  In 
addition,  domestic  firms  will  not  incur 
a  competitive  trade  advantage  or 
disadvantage  in  either  the  sale  of  United 
States  aviation  products  or  services  in 
foreign  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibifity  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not  for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities." 

Under  FAA  Order  2100.14A  entitled 
Regulatory  Flexibility  Criteria  and 
Guidance,  a  significant  economic 
impact  means  annualized  net 
compliance  costs  to  an  entity,  which 
when  adjusted  for  inflation  is  greater 
than  or  equal  to  the  threshold  cost  level 
for  that  entity.  A  substantial  number  of 
small  entities  means  a  number  that  is 
eleven  or  more  and  is  more  than  one- 
third  the  number  of  small  entities 
subject  to  a  proposed  or  existing  rule. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  will  be  potentially 
affected  by  the  final  rule  are  fixed-base 
operators,  flight  training  operations,  and 
other  small  aviation  businesses  located 
at  the  Asheville,  NC,  Airport.  Any 
additional  costs  that  these  entities  are  to 
incur  have  already  been  taken  into 
account  in  the  Mode  C  Rule.  Moreover, 
there  were  no  comments  addressing  the 
economic  impact  of  the  prof>osed  rule. 
The  FAA  concludes  that  the  additional 
airspace  restrictions  imposed  by  the 
Class  C  airspace  area  should  not  have  an 
adverse  impact  on  small  entities. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  would  not 


have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  rule  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  and  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  It  is  also 
certified  that  this  rule  does  not  require 
preparation  of  a  Regulatory  Flexibility 
Analysis  under  the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510,  E.O.  10«54.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.Q  106(g);  14  CFR 
n.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 


effective  September  16, 1993,  is 
amended  as  follows: 
Paragraph  4000 — Subpart  C— Class  C 
Airspace 

ASO  NC  C  Asheville,  NC    [New] 

Asheville  Regional  Airport,  NC 
(lat.  35'26'10"  N.,  long.  82''32'3r  W.) 
That  airspace  extending  upward  from  the 
sur^ce  to  and  including  6.200  feet  MSL 
within  3  miles  either  side  of  the  extended 
runway  centerline  within  a  5-mile  radius  of 
the  Asheville  Regional  Airport;  and  that 
airspace  north  and  south  of  the  airport 
extending  upward  from  4.300  feet  MSL  to 
and  including  6,200  feet  MSL  within  3  miles 
either  side  of  the  extended  runway  centerline 
at  ptoints  on  a  5-mile  radius  of  the  airix>rt 
expanding  to  within  5  miles  either  side  of  the 
extended  runway  centerline  at  points  on  a 
10-mile  radius  of  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  specific 
days  and  hours  of  operation  of  the  Asheville 
Tower  and  Approach  Control  as  established 
in  advance  by  a  Notice  to  Airmen.  The 
effective  dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
•         *         •         •         • 

Paragraph  5000 — Subpart  D — Class  D 
Airspace 

ASO  NC  D  Asheville,  NC    (Removed) 


Issued  in  Washington,  DC.  on  February  3, 
1994. 
Willis  C  Nelson, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Di\ision. 
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CLASS  C  AIRSPACE  AREA 
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Part  VIII 


Department  of 
Justice 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Delinquency  Prevention  Program 
Guidelines;  Notice 


6836 


Federal  Register  /  Vol.  59.  No.  29  /  Friday.  February  11,  1994  /  Notices 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Delinquency  Prevention  Program 
Guideline 

AGENCY:  Office  of  Justice  Programs, 

Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

ACTION:  Request  for  public  comment  on 

the  application  guideline  for  FY  1994 

Title  V  Delinquency  Prevention 

Program. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
requesting  public  comment  on  the 
proposed  application  guideline  for  FY 
1994  Title  V  Delinquency  Prevention 
Program.  This  program  is  of  interest  to 
all  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended, 
(JJDP  Act)  formula  grantees  and  all  units 
of  local  government. 
DATES:  Comments  on  the  proposed 

Sideline  must  be  received  by  OJJDP  not 
er  than  March  28. 1994. 
ADDRESSES:  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  room  543, 
633  Indiana  Avenue  ^AV.,  Washington, 
DC  20531. 

FOB  FURTHER  INFORMATION  CONTACT:  Paul 
E.  Steiner,  Social  Science  Program 
Specialist,  State  Relations  and 
Assistance  Division,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  at 
the  above  address.  Telephone  (202) 
307-5924. 

SUPPLEMENTARY  INFORMATION:  Section 
504(1)  of  the  JJDP  Act  directs  OJJDP  to 
issue  "such  rules  as  are  appropriate  and 
necessary  to  carry  out"  Title  V — 
Incentive  Grants  for  Local  Delinquency 
Prevention  Programs. 

Background 

One  of  the  new  programs  contained  in 
the  1992  Reauthorization  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended,  (hereafter  "the 
Act"  or  "the  JJDP  Act")  is  Title  V. 
Sections  501-506.  "Incentive  Grants  for 
Local  Delinquency  Prevention  Programs 
Act."  For  Fiscal  Year  1994.  Congress 
appropriated  $13  million  for  initial 
implementation  of  Title  V. 

Prevention  has  been  one  of  the 
primary  goals  of  the  Act  since  its 
enactment  in  1974.  The  premise  is  that 
preventing  delinquent  behavior  is  a 
much  more  cost-effective  means  of 
reducing  juvenile  crime  than  attempting 
to  rehabilitate  adjudicated  delinquents. 
Prevention  is  also  a  much  more  cost- 
effective  way  to  deal  with  juvenile 
delinquency.  In  addition  to  reducing  the 
human  and  financial  losses  caused  by 


crime,  effective  delinquency  prevention 
also  reduces  the  need  for  costly  juvenile 
justice  system  processing  and 
adjudication.  Each  year,  juvenile  courts 
handle  approximately  1.4  million 
delinquency  and  status  oHense  cases, 
resulting  in  nearly  130.000  out-of-home 
placements.  On  any  given  day. 
approximately  90,000  juveniles  are  held 
in  juvenile  detention,  correctional  and 
shelter  facilities.  Nationally,  nearly  $2 
billion  a  year  is  spent  operating  these 
facilities.  The  average  annual  cost  of 
confining  a  juvenile  in  a  training  school 
exceeds  $45,000  in  many  States.  The 
cost  for  intensive,  private  residential 
treatment  for  a  serious  juvenile  offender 
can  run  as  high  as  $100,000  per  year. 
The  cost  for  construction  of  secure 
facilities  for  juveniles  is  ciurently  about 
$100,000  per  bed. 

In  order  to  be  eligible  to  fully 
participate  in  the  Formula  Grants 
Program  of  The  JJDP  Act,  States  must 
develop  and  adhere  to  policies, 
practices,  and  laws  which 
deinstitutionalize  status  offenders  and 
nonoffenders,  separate  adults  and 
juveniles  held  in  secure  institutions, 
and  eliminate  the  practice  of  detaining 
or  confining  juveniles  in  adult  jails  and 
lockups.  In  addition.  States  must 
address  efforts  to  reduce  the 
disproportionate  representation  of 
minority  juveniles  in  seciire  faciUties, 
where  such  condition  exists.  These  four 
goals  (desinstitutionalization  of  status 
offenders,  separation,  jail  removal,  and 
disproportionate  minority  confinement) 
are  commonly  called  the  Formula 
Grants  Program  mandates,  and  have 
been  major  focus  of  States'  Federally 
funded  efforts  since  the  passage  of  the 
Act.  In  order  to  meet  the  statutory 
requirements  for  compliance, 
approximately  70%  of  the  States  at  one 
time  or  another  have  devoted  100%  of 
all  available  formula  grant  funds  toward 
meeting  the  mandates.  Thus,  many 
States  have  been  limited  in  the  amount 
of  JJDP  Act  funds  that  could  be  devoted 
to  prevention. 

Title  V  of  the  JJDP  Act  is  designed  to 
provide  States  the  opportunity  to  fund 
delinquency  prevention  and  early 
intervention  programs  for  communities, 
provided  that  the  applicant  commimity 
is  in  compliance  with  the  JJDP  Act 
mandates. 

Congress  has  structured  the  Title  V 
Delinquency  Prevention  Program  to 
support  communities  that  have 
formulated  a  community-wide  strategy 
to  address  the  prevention  of 
delinquency.  A  community  will  be 
required  to  have  a  prevention  strategy 
based  on  assessment  of  risk  factors 
associated  with  the  development  of 


delinquent  behavior  in  the  community's 
children. 

Title  V  authorizes  the  Administrator 
of  OJJDP  to  make  grants  to  a  State,  to  be 
transmitted  through  the  State  Advisory 
Group,  to  units  of  local  government  for 
delinquency  prevention  programming. 
The  State  agency  which  administers  the 
JJDP  Act  Formula  Grant  in  each  State 
will  be  eligible  to  apply  for  funding  and 
receive  an  amount  determined  by  a 
formula  based  on  the  State's  population 
of  youth  under  the  maximum  age  of 
original  juvenile  court  delinquency 
jurisdiction,  with  a  minimum  allocation 
of  $75,000  per  State  and  $25,000  per 
Territory. 

States  will  invite  units  of  local 
government  that  meet  the  statutorily 
mandated  eligibility  requirements  to 
apply  for  funding.  In  order  to  be 
eligible,  local  applicants  must  (1)  be 
certified  by  the  State  Advisory  Group  to 
be  in  compliance  with  the  JJDP  Act 
Formula  Grants  mandates,  (2)  designate 
or  convene  a  local  Prevention  Policy 
Board,  and  (3)  develop  a  local, 
comprehensive  delinquency  prevention 
plan. 

Approach 

Many  past  delinquency  prevention 
planning  and  programming  efforts, 
while  well  intentioned,  have  been 
unsuccessful  because  of  their  negative 
focus  on  attempting  to  prevent  juveniles 
from  misbehaving.  Another  weakness  of 
past  delinquency  prevention  efforts  is 
their  narrow  scope,  generally  focusing 
on  only  one  or  two  aspects  of  a  child's 
life  such  as  individual  behaviors  or 
family  problems.  Successful 
delinquency  prevention  strategies  must 
be  positive  in  their  orientation  and 
comprehensive  in  their  scope. 

Positive  approaches  that  emphasize 
opportunities  for  healthy  social, 
physical  and  mental  development  and 
take  into  account  individual,  family, 
peer  group,  school,  and  community 
influences  on  a  child's  development 
have  been  shown  to  have  a  much  greater 
likelihood  of  success. 

Risk-focused  delinquency  prevention 
is  a  comprehensive  approach  based  on 
the  premise  that  in  order  to  prevent  a 
problem  from  occurring,  the  factors  that 
contribute  to  the  development  of  that 
problem  must  be  identified  and 
addressed. 

Research  conducted  over  the  past  half 
century  has  clearly  documented  five 
categories  of  risk  factors  for  juvenile 
delinquency:  (1)  Individual 
characteristics  such  as  alienation, 
rebelliousness  and  lack  of  bonding  to 
society;  (2)  family  influences  such  as 
parental  conflict,  child  abuse,  poor 
family  management  practices,  and 
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fiamily  history  of  proMem  behavior 
(substance  diuae.  criminality,  teen 
pregnancy,  end  school  dropouts);  (3) 
school  experiences  such  «s  ear^ 
academic  failure  and  lack  of 
commitment  to  school:  (4)  peer  group 
influences  such  as  friends  who  engage 
in  problem  b^iavior  (minor  criminality, 
drugs,  gangs  and  violence);  and  (5) 
neighborhood  and  community  factors 
sudb  as  economic  deprivation,  high 
rates  of  substance  abuse  and  crime,  and 
neighborhood  disorganization. 

To  counter  these  risk  factors, 
protective  fiBCtors  must  be  introduced. 
Protective  factors  are  qualities  or 
conditions  that  moderate  a  juvenile's 
exposure  to  risk.  Research  indicates  that 
protective  factors  fall  into  three  basic 
categories:  (1)  Individual  characteristics 
such  as  a  resilient  temperament  and  a 
positive  social  orientation:  (2)  bonding 
with  pro-social  family  members, 
teachers,  aduhs,  and  friends:  and  (3) 
healthy  belief  and  clear  standards  for 
behavior.  While  individual 
characteristics  are  difficult  to  change, 
bonding  and  clear  standards  for 
behavior  work  together  and  can  be 
changed.  To  increase  bonding,  children 
must  be  provided  with:  (1) 
Opportunities  to  contribute  to  their 
family,  school,  peer  group  and 
conununity;  (2)  skills  to  take  advantage 
of  opportunities:  and  (3)  recognition  for 
efforts  to  contribute.  At  the  same  time, 
parents,  teachers  and  communities  need 
to  set  clear  standards  regarding  pro- 
social  behavior. 

The  risk-focused  delinquency 
prevention  approach  calls  on 
communities  to  identify  the  risk  factors 
to  which  their  children  are  exposed. 
Risked-focused  delinquency  prevention 
provides  communities  with  a 
conceptual  framework  for  prioritizing 
the  risk  factors  in  their  community, 
assessing  how  their  current  resources 
are  being  used,  identifying  resources 
which  are  needed,  and  choosing  speciSc 
programs  and  strategies  that  directly 
address  those  risk  factors  through  the 
enhancement  of  protective  factors. 

This  approach  requires  a  commitment 
by  and  participation  of  the  entire 
community  in  developing  and 
implementing  a  comprehensive  strategy. 
While  the  roles  of  govenmiental 
agencies  in  this  strategy  will  vary,  it  is 
essential  that  the  citizens  of  the 
commimity  create  a  diverse  and 
representative  coalition  in  which  public 
officials  and  agencies  are  equal 
members  with  private  citizens  and 
agencies.  It  is  this  coalition  which  leads 
the  community's  prevention  strategy  in 
addressing  the  needs  of  children  and 
their  families  at  risk. 


Another  key  ccnnponent  of  this 
approach  is  the  coordination  and  use  of 
existing  programs  and  resources.  A 
community-wide  prevention  strategy 
must  inventory  available  State,  local, 
private,  and  Federal  resources,  and 
develop  vehicles  for  making  these 
resources  and  programs  readily 
accessible  to  children  and  families  in 
need.  Thus.  appUcants  for  Title  V  funds 
are  encouraged  to  coordinate  this 
prevention  effort  with  other  Federally 
funded  efforts. 

Target  Population 

The  Title  V  DeUnquency  Prevention 
Program  is  based  on  a  program  design 
which  addresses  those  risk  factors 
which  are  known  to  be  associated  with 
delinquent  behavior.  The  program  seeks 
to  address  these  factors  at  the  earUest 
appropriate  stage  in  each  child's 
development  Tlie  target  popmlation  is 
all  at-risk  children  in  a  given 
community.  Fxinds  awarded  under  this 
program  will  be  used  to  address 
delinquency  risk-factors  in 
communities,  and  as  such  may  be  used 
to  fund  ameliorative  services  for  at-risk 
children. 

Funding  Stmcture 

Title  V,  Section  505  of  the  Act, 
authorizes  the  Administrator  of  OJJDP  to 
make  grants  to  a  State,  to  be  transmitted 
through  the  State  Advisory  Group  to 
units  of  local  government. 

Technical  Assistance 

Because  the  Title  V  Delinquency 
Prevention  Program  is  based  on  a  risk- 
focused  program  structure,  OJJDP  will 
make  training  and  technical  assistance 
on  this  strategy  available  to 
representatives  of  units  of  local 
government  through  the  State  agency 
administering  the  program. 

Program  Goal 

The  goal  of  this  program  is  to  reduce 
delinquency  and  youth  violence  by 
supporting  communities  in  providing 
their  children,  families,  neighborhoods, 
and  institutions  with  the  knowledge, 
skills,  and  opportunities  necessary  to 
foster  a  healthy  and  nurturing 
environment  which  supports  the  growth 
and  development  of  productive  and 
responsible  citizens. 

Program  Objectives 

The  objectives  of  the  program  are: 

1.  To  form  coalitions  within 
communities  to  mobilize  the 
community  and  direct  delinquency 
prevention  efforts: 

2.  To  identify  those  known 
delinquency  risk  factors  which  are 
present  in  communities; 


3.  To  identify  protective  factors  which 
will  counteract  identified  risk  factors, 
and  develop  local  comprehensive, 
delinquency  prevention  plans  to 
strengthen  these  protective  factors; 

4.  To  develop  local  comprehensive, 
delinquency  prevention  strategies 
which  use  and  coordinate  FederaL 
State,  local  and  private  resources  for 
establishing  a  dient-centered 
continuum  of  services  for  at-risk 
children  and  their  families; 

5.  To  implement  the  delinquency 
prevention  strategies,  monitor  their 
progress,  and  modify  the  plans  as 
needed. 

Basic  Program  Design 

The  program  will  be  implemented  in 
two  phases:  the  pre-award  planning 
phase  and  the  implementabon  phase. 
Applicant  units  o^  local  government 
may  modify  or  enhance  existing 
delinquency  prevention  plans  and 
efforts  to  meet  the  requirements  for  Title 
V  funding. 

Planning  Phase 

The  planning  phase  for  each  local 
applicant  will  occui  prior  to  the  award 
of  funds  and  c(msist  of  the  designation 
or  formation  of  a  local  poUcy  board  to 
direct  the  project,  and  the  development 
of  a  three-year  delinquency  prevention 
plan.  OJJDP  will  make  training  and 
technical  assistance  available  to 
interested  potential  local  applicants 
during  this  phase.  Concurrently,  eligible 
State  agencies  may  apply  for  and  receive 
Title  V  awards  for  OJJOT. 

Implementation  Phase 

The  implementation  phase  will  begin 
with  the  award  of  subgrants  to  units  of 
local  government.  Technical  assistance 
will  continue  to  be  available  to  grantees. 

Funding  Structure  and  Grantee 
Qualificatioiis 

Title  V  authorizes  the  Administrator 
of  OJJDP  to  make  grants  to  States  to  be 
transmitted  through  the  State  Advisory 
Groups  (SAGs)  to  qualified  units  of  local 
government  or  combinations  thereof. 
The  State  Advisory  Group  is  the  board 
appointed  by  the  chief  executive,  as 
provided  by  Section  223(aM3)  of  the  Act. 
A  imit  of  local  government  means  any 
city,  county,  town,  borough,  parish, 
village,  or  other  general  purpose 
pKjbtical  subdivision  of  a  State,  and  any 
Indian  tribe  which  performs  law 
enforcement  functions  as  determined  by 
the  Secretary  of  the  Interior. 

OJJDP  will  award  grants  to  States 
based  on  a  formula  determined  by  each 
State's  relative  population  of  youth 
below  the  age  limit  for  original  juvenile 
court  delinquency  jurisdiction.  The 
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States  will  subgrant  the  funds  to 
qualified  units  of  local  government 
based  on  a  competitive  process. 
Jurisdictions  that  do  not  have  discrete 
units  of  local  government  may  award 
funds  directly  to  governmental  agencies 
or  private  nonprofit  organizations  to 
implement  projects  in  furtherance  of 
their  own  comprehensive  preventive 
strategy. 

All  Title  V  funds  must  be  matched  by 
the  units  of  local  government  or  the 
State  with  50%  of  the  amount  of  the 
grant.  This  match  may  be  made  in  cash 
or  the  value  of  in-kind  contributions. 
States  are  encouraged  to  supplement 
Title  V  funds  with  Formula  Grant  funds. 
However,  Formula  Grant  funds  cannot 
be  used  to  meet  the  50%  match 
requirement  for  Title  V  funds. 

State  Grantee  Qualifications 

Each  State  as  defined  in  Section 
103(7)  of  the  Act  is  eligible  to  apply  for 
Title  V  funds,  provided  that  it  has  a 
State  agency  designated  by  the  chief 
executive  under  Section  299(c)  of  the 
Act,  and  a  State  Advisory  Group  (SAG) 
appointed  pursuant  to  Section  223(3)(3) 
of  the  Act.  The  applicant  State  agency 
must  provide  an  assurance  that  the  SAG 
has  or  will  have  the  sole  authority, 
consistent  with  State  law  or  policy,  to 
approve  Title  V  subgrants  to  units  of 
local  government,  pursuant  to  the 
provisions  of  this  program  guideline. 

Local  Subgrantee  Qualifications 

In  order  for  a  unit  of  local  government 
to  be  eligible  to  apply  for  Title  V  funds, 
such  unit,  or  each  unit  applying  in 
combination,  must  be  certified  by  the 
SAG  as  in  compliance  with  Sections 
223(a)ll2)(A).  223(a)(13).  223(a)(14).  and 
233(a)(23)  of  the  JJDF  Act.  If  a  State  is 
not  currently  in  full  compliance  with 
any  of  the  first  threw  of  these  mandates, 
i.e.  the  quantifiable  mandates,  or  is  in 
full  compliance  with  de  minimis 
exceptions,  only  those  units  of  local 
government  which  are  within  the  de 
minimis  parameters  provided  in  28  CFR 
31.303(f)(6)(i)  and  (f)(6)(iii)(A),  based  on 
the  locality's  most  current  census  data, 
will  be  deemed  in  compliance  with  the 
mandates  of  Sections  223(a)  (12)(A). 
(13).  and  (14). 

In  order  to  be  in  compliance  with 
Section  223(a)(23).  the  SAG  must  certify 
that  the  unit  of  local  government  is 
cooperating  in  data  gathering  and 
analysis  to  determine  if 
disproportionate  minority  confinement 
exists,  or  if  it  is  known  to  exist  within 
the  boundaries  or  jurisdiction  of  the 
unit  of  local  government,  the  unit  has 
made  or  is  making  an  adequate  effort 
toward  assisting  the  State  to  address  this 
issue. 


The  State  Advisory  Group  will 
competitively  award  Title  V  grants  to 
local  units  of  government  based  on  how 
well  competing  units  meet  the 
competitive  criteria  set  forth  below 
under  Priority  Consideration  for 
Funding. 

Application  Process — Eligible  State 
Agencies 

All  State  agencies  designated  by  the 
chief  executive  under  Section  299(c)  of 
the  Act  are  eligible  to  apply  for  Title  V 
funds.  A  list  of  these  agencies  may  be 
obtained  from  OJJDP. 

Application  Requirements  for  State 
Agencies 

State  agencies  must  provide  evidence 
of  the  SAG's  authority  to  approve  the 
award  of  Title  V  subgrants.  Examples  of 
such  authority  would  be  an  executive 
order,  a  statute,  a  formal  resolution  of 
the  SAG,  a  formal  resolution  of  the 
supervisory  board  which  the  SAG 
advises,  or  a  written  agreement  between 
the  State  agency  and  the  SAG. 

The  application  must  also  include  an 
assurance  that  the  SAG  and  the  State 
agency  will  establish  written  subgrantee 
eligibility  criteria  as  described  above 
under  Local  Subgrantee  Qualifications, 
and  competitive  criteria  based  on  the 
criteria  described  below  under  Priority 
Consideration  for  Funding.  The  State 
may  issue  additional  criteria,  including 
criteria  designed  to  focus  delinquency 
prevention  efforts  toward  those  areas  of 
the  State  displaying  the  greatest  need  of 
comprehensive  delinquency  prevention 
planning  and  programs.  Furthermore, 
the  application  must  provide  the 
following  administrative  assurances: 

1.  To  report  on  all  subgrant  awards, 
within  thirty  days  of  award,  on  the 
OJJDP  form.  "Individual  Project  Report, 
Part  I:  Initial  Report  of  Funding"; 

2.  To  monitor  and  audit  subgrants  for 
performance,  outcome  and  fiscal 
integrity,  including  cash  and  in-kind 
match;  and 

3.  To  collect  quarterly  progress  and 
d^ta  reports,  and  forward  semi-annual 
summary  reports  to  OJJDP. 

All  awards  will  be  conditioned  with 
additional  requirements  which  are 
standard  for  recipients  of  Federal  grants. 

State  agencies  which  demonstrate  a 
need  to  do  so  may  use  up  to  5%  of  the 
State's  Title  V  allocation  for  the  costs  of 
administering  the  Title  V  subgrants  and 
support  for  SAG  activities  related  to 
Title  V.  A  budget  narrative  must  explain 
how  the  administrative  funds  will  be 
spent,  including  provision  of  the 
required  match  t)y  the  State. 


State  Application  Deadline 

State  applications  are  due  to  OJJDP 
not  later  than  60  days  after  the  effective 
date  of  this  guideline. 

Technical  Assistance  Role  of  State 
Agency  and  SAG 

In  their  capacities  as  the  primary 
planning  vehicles  for  juvenile  justice 
and  delinquency  prevention  programs 
within  the  State,  the  State  agency  and 
the  SAG  are  encouraged  to  assume  a 
role  as  a  technical  assistance  resource 
for  local  subgrantees.  as  well  as  serving 
as  a  resource  and  information 
clearinghouse  for  all  prevention 
activities  in  the  State.  The  data  and 
strategies  developed  on  the  local  level 
should  be  incorporated  in  the  SAG's 
and  State  agency's  statewide, 
comprehensive  planning  efforts,  as 
required  by  Section  223  of  the  Act.  To 
this  end,  State  agencies  and  SAGs  are 
strongly  encouraged  to  participate  in 
risk-focused  prevention  training  and 
technical  assistance  made  available  by 
OJJDP. 

Process  for  Subgrant  Award  and 
Administration 

State  agency  grantees  shall  use 
essentially  the  same  process  for  making 
Title  V  subawards  as  that  used  for 
Formula  Grant  awards,  with  the  SAG 
making  the  final  decision  on  funding. 
This  includes  the  Request  for  Proposals, 
competitive  review  of  applications,  and 
award  of  subgrants.  Likewise,  State 
agencies  will  monitor  Title  V  subgrants 
in  a  similar  manner  as  the  Formula 
Grant  subgrants.  including  the 
collection  and  reporting  of  data  required 
by  this  program  guideline. 

In  considering  apphcations  for 
awards.  SAGs  should  be  sensitive  to  the 
unique  needs  of  rural  areas  and  Native 
American  tribes,  including  provision  of 
special  consideration  in  the  competitive 
process. 

All  subgrants  should  be  awarded 
within  180  days  after  receipt  of  the 
award  from  OJJDP. 

Application  Process  for  Units  of  Local 
Govemment 

1.  Pre-application  Certification  ofJJDP 
Act  Compliance 

Units  of  local  govemment  must  obtain 
a  certification  of  compliance  from  the 
State  Advisory  Group  prior  to  applying 
for  an  award  of  funds. 

2.  Delinquency  Prevention  Training 

OJJDP  is  making  training  available  at 
up  to  45  sites  across  the  Nation.  The 
only  cost  associated  with  this  training 
for  participants  will  be  transportation 
and  lodging,  if  necessary.  The  facilities 
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for  the  training  will  also  be  provided  by 
the  States  or  localities.  Training  is 
designed  to  assist  communities  in 
preparing  the  three  year  plans  required 
for  Title  V  funding.  The  initial  training 
will  consist  of  a  one  day  introduction  to 
the  theories  and  strategies  of  risk-based 
prevention  planning.  Units  of  local 
government  considering  applying  for 
Title  V  funding  are  strongly  urged  to 
send  key  community  leaders  to  the 
initial  training,  A  subsequent  three  day 
workshop  will  be  held  for  planning 
teams  from  local  Prevention  Policy 
Boards  on  risk  and  resource  assessment. 
OJJDP  will  advise  the  State  agencies  on 
the  process  for  units  of  local 
government  to  request  this  training. 

3.  Local  Three-Year  Delinquency 
Prevention  Plan 

Each  unit  of  local  government's 
application  to  the  State  agency  must 
include  a  three-year  plan  describing  the 
extent  of  risk  factors  identified  in  the 
community  and  how  these  risk  factors 
will  be  addressed.  A  written 
explanation  of  the  risk  factors  and 
protective  factors  can  be  obtained  from 
the  State  agency  grantee.  The  plan  must, 
at  a  minimum,  contain  the  following 
elements: 

a.  The  designation  or  formation  of  a 
local  Prevention  Polcy  Board  (PPB) 
consisting  of  no  fewer  than  15  and  no 
more  than  21  members  from  tht 
community,  representing  a  balance  of 
public  agencies,  private  nonprofit 
organizations  serving  children,  youth, 
and  families,  and  business  and  industry. 
Such  agencies  and  organizations  may 
include  education,  health  and  mental 
health,  juvenile  justice,  child  welfare, 
employment,  law  enforcement,  religion, 
recreation,  child  protective  services, 
public  defenders,  prosecutors,  and 
private  manufacturing  and  service 
sectors,  and  parent,  family,  and  youth 
associations.  A  specific  local  agency  or 
entity  must  have  responsibility  for 
support  of  the  PPB; 

D.  Evidence  of  commitment  of  key 
community  leaders  to  supporting  a 
comprehensive,  delinquency  prevention 
effort.  Key  leaders  may  include  public 
and  private  individuals  in  key 
leadership  and  policy  positions  who  are 
instrumental  in  effecting  policy 
changes,  controlling  resources,  and 
mobilizing  the  community  such  as  the 
mayor,  county  council  chair,  school 
superintendent,  chief  of  police  and  the 
presiding  judge; 

c.  Definition  of  the  boundaries  of  the 
program's  neighborhood  or  community; 

d.  An  assessment  of  the  readiness  oi 
the  community  or  neighborhood  to 
adopt  a  comprehensive  delinquency 
prevention  strategy; 


e.  An  assessment  of  the  prevalence  of 
specfic,  identified  delinquency  risk 
factors  in  the  community,  including  the 
establishment  of  baseline  data  for  the 
risk  factors.  The  assessment  of  risk 
factors  must  result  in  a  list  of  priority 
risk  factors  to  be  addressed,  as 
determined  and  approved  by  the  PPB; 

f.  Identification  of  available  resources 
and  promising  approaches,  including 
Federal.  State,  local,  and  private  and  a 
description  of  how  they  address 
identified  risk  factors,  and  an 
assessment  of  gaps  in  needed  resources 
and  a  description  of  how  to  address 
them; 

g.  A  strategy,  including  goals, 
objectives,  and  a  timetable,  for 
mobilizing  the  community  to  assume 
responsibility  for  delinquency 
prevention.  This  should  include  ways  of 
involving  the  private  nonprofit  and 
business  sectors  in  delinquency 
prevention  activities; 

h.  A  strategy,  including  goals, 
objectives,  and  a  timetable,  for  obtaining 
and  coordinating  identified  resources 
which  will  implement  the  promising 
approaches  that  address  the  priority  risk 
factors.  This  strategy  must  include  a 
plan  for  the  coordination  of  services  for 
at-risk  youth  and  their  families; 

i.  A  description  of  how  awarded 
funds  and  matching  resources  will  be 
used  to  accomplish  stated  goals  and 
objectives  by  purchasing  of  services  and 
goods  and  leveraging  other  resources. 
This  should  include  a  budget  which 
lists  planned  expenditures; 

j.  A  description  of  how  the  PPB  will 
make  recommendations  to  the 
responsible  local  agency  for  the 
distribution  of  funds  and  evaluation  of 
funded  activities; 

k.  A  plan  for  collecting  data  for  the 
measurement  of  performance  and 
outcome  of  project  activities. 

Priority  Consideration  for  Funding 

Only  local  government  applicants 
certified  by  the  SAG  as  in  compliance 
with  the  mandates  of  the  Act,  that  have 
convened  a  PPB,  and  have  submitted  a 
three  year  plan  will  be  eligible  for 
funding.  In  considering  applications  for 
funding.  SAGs  will  give  priority  to 
eligible  applicants  which: 

a.  Provide  a  thorough  assessment  of 
risk  factors  and  resources,  including  the 
quantified  measurement  of  the  risk 
factors  which  will  serve  as  the  baseline 
for  determining  project  performance  and 
outcome; 

b.  Identify  key  community  leaders 
and  members  of  the  PPB,  describe  their 
roles  in  the  comprehensive  delinquency 
prevention  strategy,  and  provide 
evidence  of  key  community  leaders 
support; 


c  Qeariy  define  the  boundaries  of  the 
program's  neighborhood  or  community; 

d.  Provide  a  realistic  assessment, 
including  evidence,  of  the  readiness  of 
the  community  or  neighborhood  to 
adopt  a  comprehensive  delinquency 
prevention  strategy; 

e.  Provide  a  coherent  plan,  including 
realistic  goals  and  objectives,  to 
mobilize  the  community  and  implement 
a  strategy  that  will  address  priority  risk 
factors,  including  innovative  ways  of 
involving  the  private  nonprofit  and 
business  sectors  in  delinquency 
prevention  activities; 

f.  Provide  sp>ecific  strategies  for 
service  and  agency  coordination, 
including  collocation  of  services  at  sites 
readily  accessible  to  children  and 
families  in  need; 

g.  Provide  a  strategy  for  or  evidence 
of  collaborating  with  other  units  of  local 
government  and  State  agencies  to 
develop  or  enhance  a  statewide  subsidy 
program  to  local  governments  that  is 
dedicated  to  early  intervention  and 
delinquency  prevention; 

h.  Provide  a  budget  outlining  the 
planned  expenditures  of  grant  funds 
and  matching  resources,  including  a 
budget  narrative  justifying  these 
expenditures; 

i.  Provide  a  sound  plan  for  collecting 
data  for  measuring  performance  and 
outcome; 

j.  Provide  written  statements  of 
commitment  from  State  or  local  public 
agencies  to  match  in  cash  or  kind,  at 
least  50%  of  the  funds  awarded. 

Local  Application  Deadline 

The  SAG  will  determine  the 
application  deadline.  However,  all  local 
subgrant  awards  should  be  made  within 
180  days  after  the  date  that  the  State 
agency  was  awarded  Title  V  funds. 

Local  Grant  Administrative 
Requirements 

After  receipt  of  the  award,  local 
grantees  will  provide  all  required 
reports  and  data  to  the  State  agencj', 
describing  implementation  of  the 
program.  Technical  assistance  for 
program  implementation  will  be 
available  upon  request  through  the  State 
agency. 

Evaluation 

OJJDP  will  collect  and  analyze  data 
collected  by  each  grantee  for  the 
purpose  of  developing  national 
summary  reports  on  the  performance 
and  outcome  of  the  local  prevention 
efforts.  This  evaluation  will  examine 
performance  in  meeting  stated 
objectives  as  well  as  the  outcome  of  the 
project's  activities.  In  order  for  this 
evaluation  to  be  meaningful,  it  is 
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essential  that,  to  the  greatest  extent 
possible,  the  local  three  year 
comprehensive  delinquency  prevention 

£lans  contain  quantified  objectives  and 
aseline  measurements  cf  the  identified 
risk  factors. 

Allocation  of  Title  V  Funds  to  States 

The  T'tie  V  Delinquency  Prevention 
Program  has  a  V^  1094  appropriation  of 
$13  miihon  available  for  awards  to 
States  to  support  prottrams  of  units  of 
local  govemineiit.  Aliocatinns  are 
available  to  States  based  on  the  number 
of  juveniles  in  the  State  who  are  subject 
to  origii^l  juvenile  court  delinquency 
jurisdiction  based  on  State  law,  with  a 
minimum  allocation  of  $75,000  for 
States  and  the  Districi  of  Colimibia  and 
$25,000  for  Territories  and  Possessions. 
A  list  of  the  allocations  for  States  is 


available  from  OIJDP.  The  allocations 
for  States  not  participating  in  this 
program  in  FY  1994  will  be  withheld  for 
use  in  FY  1995  pursuant  to  the  Title  V 
Delinquency  Prevention  Progratn 
guidelines  issued  for  that  year. 

Size  of  Awards  to  Units  of  Local 
Govemmenl 

The  size  of  the  award  to  each  unit  of 
local  government,  or  combinations 
thereof,  and  the  total  number  of  awards 
will  be  determined  by  the  SAG.  based 
upon  the  amount  of  funds  allocated  to 
the  State  and  the  quality  of  the  local 
three-year  prevention  plans. 

Duration  of  Grants  aisd  Continuatioii 
Funding 

Grants  may  be  awarded  for  project 
periods  of  12  to  36  months,  with  initial 


awards  for  up  to  one  year.  Continuation 
fimding  will  be  contingent  upon 
satisfactory  performance  and  the 
avaitablhty  of  funds  in  subsequent  fisctl 
years. 

Future  funding  is  dependent  upon 
Congressional  action. 

Restrictions  on  Uses  of  Funds 

Title  V  funds  cannot  be  used  for 
constrjction,  land  acquisition,  or 
supplantation  of  Federal.  State,  cr  local 
hmds  supporting  existing  programs  or 
activities. 

lohn  |.  Wilson, 

Acting  Administrator.  Office  offuvenile 

Justice  and  Deiinguency  Pre\-ention. 

[FR  Doc  94-3251  Filed  2-10-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Tetecommunications  and 
Information  Administration 

[Docket  No.  940104-4004] 

Inquiry  on  Privacy  Issues  Relating  to 
Private  Sector  Use  of 
Telecommunications-Related  Persortal 
Information 

AGENCY:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

ACDON:  Notice  of  Inquiry;  Request  for 

Comments. 

SUMMARY:  NTIA  is  conducting  a 
compreiiensive  review  of  privacy  issues 
relating  to  private  sector  use  of 
telecommunications-related  personal 
information  associated  with  the 
National  Information  Infrastructure. 
Public  comment  is  requested  on  issues 
relevant  to  such  a  review.  After 
analyzing  the  comments,  NTIA  intends 
to  issue  a  report,  which  may  make 
recommendations  to  the  Information 
Infrastructure  Task  Force  and  Congress 
in  the  area  of  telecommunications  and 
information  p>olicy,  as  appropriate. 
DATES;  Comments  should  be  filed  on  or 
before  March  14, 1994,  to  receive  full 
consideration. 

ADDRESSES:  Comments  (seven  copies) 
should  be  sent  to  the  Office  of  Policy 
Analysis  and  Development,  NTIA,  U.S. 
Dep>artment  of  Commerce,  14tb  St.  and 
Constitution  Ave.,  NW..  room  4725, 
Washington,  DC  20230. 
F0«  FURTMEH  IMFORMATWN  CONTACT: 
Carol  Mattey  or  Lisa  Leidig.  Office  of 
Policy  Analysis  and  Development,  202- 
482-1880. 
AUTHORTTV:  National 
Telecommunications  and  Information 
Administration  Organization  Act  of 
1992,  Pubic  Law  102-538, 106  StaL 
3533  (1992)  (to  be  codified  at  47  U^.C 
901  et  seq). 

SUPPt-EMENTARV  MFORMATKM: 

L  Introduction  ■ 

1.  Today,  there  is  a  thriving  U.S. 
industry  dealing  in  personal 
information.  0\'er  10,000  lists  of  data 
about  individuals  are  available  for  rent.i 


'  This  Notice  of  bx)uir>  and  Request  for 
Conunenls  is  available  in  electronic  form  on  ibe 
NTTA  Btslletin  Board  at  202-482-1199.  Please  set 
yoor  corrjnunications  parameters  to  No  parity.  8 
dala  bits,  and  1  stop  bit  (N.a.1).  Commenters  are 
encouraged  to  flie  ti>elr  comments  electronicaliy  at 
the  same  number. 

J  See  Daniel  Meadel-Bbck  i  Evelyn  Richards, 
"Peering  Into  Private  Lires,"  Wash.  Post.  Ian  20, 
1991.  al  H6;  fill  Smolow*.  'Raad  This!!!'?!."  Ttaie. 
Nov.  26,  1990,  al  62.  OA  (referrtng  to  the  Dir»ct  Mail 
List  Rate  and  Data  published  by  the  Standard  Rate 


According  to  one  1990  estimate,  the 
business  of  selling  personal  information 
was  a  $3  billion  per  year  industry.^ 
Personal  computers  can  be  used  to 
access  information  services  that  provide 
a  wealth  of  information  about 
individuals.^  Often  such  personal  data 
is  being  manipulated  for  purposes  other 
than  those  originally  intendeid  when 
collected,  and  the  parties  engaging  in 
such  activities  have  no  prior  direct 
relationship  with  the  individual  about 
whom  the  information  pertains. 
Moreover,  many  Americans  have  little 
idea  of  what  information  is  being 
collected  about  them  or  the  many 
possible  uses  of  such  information. 

2.  The  National  Information 
Infrastructure  (Nil) — the  evolving 
seamless  interactive  web  of 
communications  networks,  computers, 
data  bases,  and  consumer  electronics  in 
the  United  States — will  accelerate  this 
trend  even  further.'  As  the  Nil  develops, 
Americans  will  be  able  to  access 
numerous  commercial,  scientific,  and 
business  data  bases,  obtain  government 
information  and  apply  for  government 
benefits,  select  and  customize 
entertainment  programming,  engage  in 


k  Data  Servtce,  whkh  conuins  desortptVna  o<  ov« 
10.000  comnraKlaily  available  lists). 

>Smolow«,  supra  note  2,  at  66. 

'For  instance.  Mead  DaU  Central.  Inc_.  which 
operates  the  legal  data  base  "Lexis,'*  operates  a  data 
base  entitled  "Lexia  Finder"  that  la  a  natkawida 
white  peg*  diractory  of  11 1  million  Ixtdlvlduala' 
addresses,  talaphooe  Dumber*,  and  other 
informatioQ.  Typical  entries  provide  tha  oames  of 
Indlviduala  that  r«aide  at  a  particutar  realdenc*. 
their  month  and  y«ar  of  birth,  their  (aiaptioiM 
number,  when  thJat  number  was  first  hsted  In  the 
telephone  directory,  their  dwelling  type  (e.g.,  sing)* 
Eamily,  multi-family),  whether  the  realdanca  la 
owned,  and  the  median  value  of  hoaaaa  In  the 
sppllcabie  census  tract.  Dialog.  Prodigy,  and 
CcanpuScrve  also  pirovlde  access  to  data  bases 
conlaining  paraonal  ioformation  about  indrviduala. 
See.  eg  ,  Claudia  H.  Deutscb.  "Headhunting  from 
a  DaU  Basa,"  N.Y.  Times.  Mav  8.  1990.  at  C25; 
William  M.  Buliieley.  "Bill  Collectors  Master 
Aotonwted  Arm- Twisting,"  Wall  Sl  J„  Sept  10, 
1990,  at  Bl;  ieSrev  Rothfeder,  "Is  Nothing 
Private?."  Bus.  wL.  SepL  4.  1989.  at  74,  74-82. 

*  The  phrase  "Nn"  U  used  In  this  document  aa 
shorthand  for  the  Administration's  vlsioa  of  what 
this  Information  superhighway  should  ba. 
Obviously,  many  telecommunicatlone  networks  that 
are  a  component  of  this  vision  already  exist,  and 
have  been  evolving  for  many  years.  In  recent  year*. 
U.S.  companies  have  invested  more  than  S50  billion 
annually  In  teleconununications  irJrasiniciure.  Tha 
Administration's  NH  Initiative  seeks  to  develop 
policies  and  programs  to  spur  \.he  evohitioo  olthe 
existing  infrastructure  into  a  "network  of 
networks."  For  a  further  discussion  of  the  Nil.  see 
"The  NallonaJ  Infonnation  Infrastructure:  AgeiHk 
for  Action,"  58  FR  49J)25  (1993)  (Agenda  for 
Action).  The  package  is  available  on  Internet,  in 
ASCn  format  through  both  FTP  and  Gopher.  Tt* 
FTP  file  lume  is  "niiagenda-asc",  Addnas: 
"ftp.ntia.doc.gov".  Login  as  "anon>-tnous".  Uaa 
your  email  address  or  guest  as  the  psitrwnid 
Change  directory  to  "pub".  The  Gophar  address  ka 
"gophar.nlst.gov".  Login  as  "gopher".  Choose  the 
niaoo  item  "DOC  Documents".  Choose 
"M  iaage  nda.asc  " . 


retail,  banking,  and  other  commercial 
transactions,  express  their  views  to 
Federal,  State,  and  local  government 
officials,  and  engage  in  productive 
employment,  all  from  the  comfort  of 
their  homes.  With  this  growth  in  the 
number  of  electronic  transactions,  the 
accelerated  collection  of  personal 
information,  and  the  increase  in  the 
interconnectivity  of  telecommunications 
networks  and  information  service 
providers,  however,  comes  increasing 
public  concern  about  communications 
and  personal  privacy.* 

3.  On  September  15, 1993,  the  Clinton 
Administration  announced  the 
formation  of  a  federal  interagency  task 
force — the  Information  Infrastructure 
Task  Force  (IITF}— that  would  work 
with  Congress  and  the  private  sector  to 
propose  policies  and  initiativ-es  needed 
to  accelerate  the  deployment  of  the  NO. 
One  of  the  UTF's  goals  is  to  ensure  that 
the  Nil's  op>erations  are  compatible  with 
the  legitimate  privacy  interests  of  its 
users,  while  recognizing  the  legitimate 
societal  need  for  the  flow  of 
information.' 

4.  One  of  the  agencies  particii>ating  in 
the  DTP  is  the  National 
Telecommunications  and  Information 
Administration  (NTIA),  which  is  the 
Executive  Branch  agency  principally 
responsible  for  developing  and 
articulating  domestic  and  international 
telecommunications  policies.  As  the 
priixdpal  advisor  to  the  I'resident  on 
telecommunications  f>olicies,  NTIA 
conducts  studies  and  makes 
recommendations  regarding 
telecommunications  policies,  activities, 
and  opportunities,  and  presents 
Executive  Branch  views  on 
telecommunications  matters  to  the 
Congress,  the  Federal  Communications 
Commission  (FCC),  state  and  local 
governments,  and  members  of  the 
public* 

5.  NTIA  is  undertaking  this 
proceeding  to  examine  the  privacy 
implications  associated  with  private 
sector  use  of  personal  information 
associated  with  the  NII.»  Consistent 


•A  1993  Louis  Harris  ft  Associates  pubtk  opinion 
survey  found  that  83%  of  Americans  are  concerned 
about  threats  to  personal  privacy,  a  Ave  point  rise 
over  responses  to  an  identical  question  In  a  Harris 
survey  a  year  earlier.  "Public's  Privacy  Concerns 
Still  Rising,"  Privacy  *  Am.  Bus.,  Se;rt./Oct.  1933, 
at  3. 

'  "Agenda  for  Action,"  supra  note  5,  at  49J)29. 

•  NTIA  was  established  by  Executive  Order  in 
1976.  K.a  12.046,  3  CFR  1978  Comp,  (1978), 
reprinted  in  47  U.S.C  J  30S  note  (1988  A  Supp. 
1991).  Congress  codified  NTIA's  functions  in  the 
National  Telecommunications  and  Information 
Administration  Organization  Act  of  1992,  F^lbl  1. 
Ns.  102-S38.  106  Stat  3&22  (1992)  (to  be  codified 
s:  47  U.S.C  901  et  seq  X 

*  While  there  an  equally  Important  Issues  relating 
to  govemmeotaJ  (as  opposed  to  private  sector) 


with  NTlA's  cominunicatioDS  and 
information  policy  function,  we  focus 
our  inquiry  on  potential  uses  of 
information  generated  by  interactive 
multimedia  and  by  telephone  usage  and 
transactions  utilizing  the  telephone, 
known  as  telephone  transaction 
generated  information  (TTGI).  We  ask 
whether  any  overarching  principles  can 
be  developed  that  would  apply  to  all 
firms  in  the  telecommunications  sector. 
Moreover,  we  consider  the  issues  that 
arise  when  such  telecommunications- 
related  information  is  used  to  create  and 
disseminate  detailed  dossiers  about 
individuals.  We  then  address  the  role  of 
industrv  self-regulation  for  providers  of 
telecommunications  and  information 
services.  Finally,  we  sohcit  comment  on 
other  countries'  actions  to  ensure  the 
privacy  of  information  transmitted  over 
telecommunications  networks,  and  how 
any  U.S.  policies  In  this  area  will  afiect 
the  international  arena.  The  record 
developed  in  this  proceeding  will  be 
used  to  develop  recommendations  in 
the  area  of  communications  and 
Information  policy  for  presentation  to 
the  Hit  and  Congress,  as  appropriate. 

n.  Privacy  in  a  Changing  Environmeot 

6.  A  critical  question  is  what  exactly 
should  the  right  to  privacy  entail  in 
today's  information  economy. 'o  In  a 
seminal  law  review  article  in  1890, 
Samuel  Warren  and  Louis  Brandeis 
defined  the  right  of  privacy  as  "the  right 
to  be  lefi  alone."  '•  In  more  recent  j-ears, 
privacy  has  been  defined  by  one 
academic  as  "the  claim  of  individuals, 
groups,  or  institutions  to  determine  for 
themselves  when,  how,  and  to  what 
extent  information  about  them  is 
comm<jtnicated  to  others."  '^ 

7.  There  is  no  single  privacy  law  in 
the  United  Ctites;  rather,  U.S.  privacy 
law  is  a  patchwork  of  constitutional, 
statutory,  regulatory,  and  common  law 

iro'ections."3  While  the  Supreme  Court 
as  held  that  the  Fourth  Amendrrient 
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aoTfst  to  personel  Information  tad  tranuctiRnAl 
recsirdg  sMocialefl  with  the  Nil,  such  qiiesiiom  are 
oul^idv  the  scope  of  tbia  inquiry.  Ukewiu>,  we  du 
not  adiiress  iasuea  mtatirig  !o  e.icrvp()on  aaA 
ur.au iboriuKl  accesa  to  ifce  content  of 
coirjniir.ir^ticna  transmitted  cv«r  'he  Nil. 

>^ln  the  diiicuuion  that  fuliaw*.  we  coiisi.iar  t.h* 
rl(!ht  to  privsty  only  as  11  p«>nain«  to  l.'ie  tti'.ieciidn 
a.^d  di.sMiniiiatlon  of  p^rfo.ially  identiflal.ie 
ln!ormBt>on  about  indivliiuols,  and  not  In  iK<>  x^nye 
uspd  in  Sopreme  Oiurt  cases  lnvoJ-»lng  abortion, 
CKnt.-acoption.  and  other  personal  behavii^r. 

"  Sim'jel  D  Warppn  »  Louis  D.  Brajidsla,  "The 
K.f;hl  of  Prlvfco-."  4  Hun.  L  R*v.  193.  209  CiSSO). 

•'  Alan  F.  Weslla,  "Privacy  aad  Fiveoon;'  7 

i>j,ef;  if^r.«nil,'>'  Wayne  Mo'i<«n.  "Hamibm.k  of 
rersnnai  Data  Protect  ion"  (1902);  hJBtior.iil 
Te'eccmmitnicatlon*  *  Infornwt^on  AdrrlniMrotion, 
VS.  Dnp't  o'CommPrte,  NTIA  Rpp.  83-08. 
"FT'vacy  Prjiertion  Ijw  !n  the  United  Ssatw" 
fl982). 


restricts  the  ability  of  government  to 
collect  information  from  places  in 
which  an  individual  has  a  reasonable 
expectation  of  privacy,  there  is  no 
constitutional  right  to  be  free  from 
analogous  intrusions  by  private  sector 
parties.  Tort  law  limits  Intmsive 
collection  of  private  information, 
penalizes  unwarranted  disclosure  of 
such  information,  and  protects  against 
disclosure  of  erroneous  information 
about  individuals.  A  number  of  statutes, 
at  both  the  federal  and  state  level, 
protect  individuals  from  governmental 
misuse  of  personal  information,  while 
other  statutes  adopt  "fair  information 
principles"  for  private  sector  record 
keepers  in  specific  industries. '■« 

8.  In  1974,  Congress  established  the 
Privacy  Protection  Study  Commission  to 
undertake  a  broad  study  of  whether 
privacy  rights  were  being  adequately 
protected  in  the  emerging  information 
society. "3  In  its  final  report,  issued  in 
1977,  the  Commission  concluded  that 
federal  privacy  laws  should  advance 
three  concurrent  policy  goals — 

•  To  minimize  intrusiveness  by 
creating  a  proper  balance  between  what 
an  individual  is  expected  to  divulge  to 
a  record-keeping  organization  and  what 
he  or  she  seeks  in  return; 

•  To  maximize  fairness  by  opening 
up  record-keeping  operations  in  ways 
that  will  minimize  the  extent  to  which 
recorded  information  about  an 
individual  is  itself  a  source  of 
unfairness  in  any  decision  about  him  or 
her;  and 

•  To  create  legitimate,  enforceable 
expectations  of  confidentiality  by 
creating  and  defining  obligations  with 
resjject  to  the  uses  and  disclosures  that 
will  be  made  of  recorded  information 
about  an  individual.  >« 

9.  Today,  more  than  fifteen  years 
later,  there  have  bef'n  further  advances 
in  telecommunications  and  information 
technology.  Given  the  jp.-oliferation  of 
computerized  data  collection  and  the 
prospect  of  converging  technologies — 
computers,  telephones,  and  mass 


••See.  e  g.,  Cabie  Communicaticni  Policy  Act  of 
1984.  47  U.S.C  551  il98d)  (1984  Cable  Act);  Video 
f^viry  f>rotec1ion  Act  of  1988.  13  U.S.C  §§  ZilO- 
2711  (1988)  (Video  Ad).  S»*  dwcuMion  in/roaf 
[>anis.  16-18. 

"  Se»  Swcticn  5  of  the  Privai-v  Act  of  1974.  P-jb. 
L.  Na  93-579.  88  S»st  1897  tu>diil»-d  at  5  U.S.C 
05Za  (1988!)  (Privacy  .^ct).  Among  oiher  thir.pi.  iho 
I'ommi.v-ion  was  il>i^cted  to  examine  the  utiiRdarcts 
an  J  prncndiires  in  lores  for  the  protection  of 
paiMir,4>>  iniumurion  in  data  banks  and  infonnalion 
systems  of  private  organizations,  and  to  deieimir.e 
whether  the  principles  of  the  Privacy  Act  should  be 
spplied  to  .surb  organizations.  For  a  further 
dftVL'iption  oi  the  Pnvary  Act,  Si>e  dircuf &icn  infm 
at  para.  41. 

"■Stm  Privacr'  Protecttoo  Study  CommUsion. 
"Personal  Privacy  In  an  Informailoa  S<<cl«y"'  14- 
15  (1977). 


media — it  is  time  to  reconsider  what 
privacy  means  in  developing  electronic 
communities. 

10.  The  Administration  has  a  broad 
vision  of  a  future  Nil  that  will  enable 
people  in  their  homes,  schools,  places  of 
business,  and  elsewhere  to  benefit  from 
improved  communications  and  access 
to  information  resources.  In  such  a 
world,  the  collection  and  dissemination 
of  information  can  serve  many  useful 
social  and  economic  purposes.  At  the 
same  time,  each  new  communications 
and  information  service  potentially 
affects  the  privacy  interests  of 
individuals  and  businesses.  What  are 
the  First  Amendment  implications  of 
regulating  the  dissemination  of 
information  by  individuals  or 
businesses? 

11.  What  technology  is  available  now, 
or  in  the  foreseeable  future,  that  could 
have  an  impact  on  the  privacy 
expectations  of  telecommunications 
users?  Should  the  ability  of  technology 
to  enhance,  or  threaten,  privacy  have  a 
bearing  on  what  exf)ectations  of  privacy 
are  deemed  "reasonable'7  Can  privacy 
laws  or  pHjlicies  be  developed  that  ar« 
technology-neutral?  How  can  we  ensure 
that  whatever  privacy  protections  that 
are  in  place  apply  equally  to  all 
Americans  that  use  the  NO,  both 
younger  and  older,  the  wealthy,  the 
middle  class  and  the  disadvantaged,  and 
the  technologically  Uterata  and  the 
uneducated? 

12.  As  the  components  of  the  Nil 
develop,  it  may  become  increasingly 
difficult  to  define  the  rights  and 
responsibilities  of  stakeholders.  Today, 
one  set  of  privacy  requirements  applies 
to  traditional  cable  operators;  other 
rules  apply  to  telecommunications 
common  carriers  (with  even  more 
specialized  rules  that  apply  to  the 
Regional  Bell  Operating  Companies  and 
AT&T);  and  other  firms  that  provide 
telecommunications  and  information 
services  are  subject  to  no  restrictions  on 
how  they  use  personal  information.  Are 
there  any  overarching  principles  that 
cf-n  be  extended  across  specific  services 
in  the  telecommunications  sector? 
Given  the  convf^rgence  of  different 
industries  within  this  sector,  is  there  a 
need  for  a  more  comprehensive 
approatJi  to  privacy  regulation?  Can 
"f.iir  information  principles  "  be 
extended  to  interactions  between 
individuals  in  an  electronically  wired 
nation? 

III.  .Multimedia  Tran&aclioRs 

13.  The  MI  could  ultimately  provide 
access  to  interactive  muitin'.edia, 
integrated  digital  streams  of  video, 
aiidio,  text,  and  graphics  that  will  allow 
an  instantaneous  dialogue  between  the 
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user  and  the  system  for  the  transmittal 
of  information.  Interactive  multimedia 
encompasses  such  services  as  video  on 
demand,  p)articipatory  television, 
electronic  publishing,  interactive  video 
games,  teleshopping,  telebanking, 
videoconferencing,  remote  medical 
testing  and  evaluation,  and  distance 
leaming.i'  For  example,  using  devices 
with  the  attributes  of  a  telephone,  a 
television,  a  camcorder,  and  a  personal 
computer,  students  ultimately  may  be 
able  to  browse  through  the  collections  of 
any  library  in  the  country  and 
collaborate  on  research  projects  with 
others  hundreds  of  miles  away, 
individuals  may  be  able  to  experience 
special  family  events  like  a  christening 
or  wedding  even  though  they  cannot 
attend  in  person,  and  citizens  may  be 
able  to  participate  in  electronic  town 
meetings.  In  addition,  small  businesses 
as  well  as  large  may  take  advantage  of 
the  latest  in  computer  technology  to 
design  products  and  provide  useful 
sen  ices,  and  consumers  may  be  able  to 
shop  for  the  best  prices  in  town  on 
groceries,  furniture,  clothing,  or  other 
consumer  items. 

14.  Of  necessity,  usage  of  such 
multimedia  services  may  create  the 
electronic  equivalent  of  a  paper  trail 
capturing  many  details  of  a  person's  life. 
Moreover,  as  more  and  more  everyday 
interactions  take  place  on-line,  it  will 
become  even  easier  to  compile,  package, 
and  sell  information  about  individuals 
than  presently  is  the  case.  The  existence 
of  more  extensive  transactional  data 
may  enable  both  large  and  small  firms 
to  conduct  more  effective  targeted 
advertising  and  market  research,  which 
could  facilitate  tlie  ability  of  individuals 
to  access  the  products  and  services  they 
desire.  At  the  same  time,  people  may  be 
uncomfortable  with  the  notion  that 
"someone"  may  be  keeping  track  of 
every  interaction  they  engage  in  with 
the  outside  world. 

A.  Existing  Legal  Framework 

15.  Several  laws  are  relevant  to  the 
use  of  transactional  records  associated 
with  communications  media.  Three  of 
these  laws — the  1984  Cable  Act,  the 
Cable  Television  Consumer  Protection 
Act  of  1992  (1992  Cable  Act),  and  the 
Video  Act — in  essence  adopt  "fair 
information  principles"  for  the  use  of 
cable  subscriber  data  and  video  cassette 
rental  and  sale  data.  In  contrast,  the 
Electronic  Communications  Privacy  Act 
of  1986  (ECPA)  imposes  no  restrictions 
on  private  sector  use  of  transactional 
data. 


16.  The  1984  Cable  Act  precludes 
cable  operators  or  third  parties  from 
monitoring  the  viewing  habits  of  cable 
subscribers.  Under  the  subscriber 
privacy  provisions  of  that  Act,i8  cable 
operators  are  required  to  inform  their 
subscribers  at  the  time  of  entering  into 

a  contractual  arrangement,  and  annually 
thereafter,  of  the  nature  of  the 
"personally  identifiable  information" 
they  collect  about  subscribers,  their  data 
disclosure  practices,  and  subscriber 
rights  to  inspect  and  correct  errors  in 
such  data.  Cable  operators  are 
prohibited  from  using  the  cable  system 
to  collect  f>ersonally  identifiable 
information  about  their  subscribers, 
except  thai  which  is  necessary  to  render 
cable  service,  without  subscriber 
consent,  and  are  generally  barred  from 
disclosing  such  data  to  third  parties 
without  written  or  electronic  consent. '9 
Cable  operators  may  sell  their  mailing 
lists  to  third  parties  only  if  they  have 
given  their  subscribers  an  opportunity 
to  limit  such  disclosure,  and  the 
disclosure  does  not  reveal  the  viewing 
habits  or  other  transactions  of  the 
subscriber.2o 

17.  The  1992  Cable  Act  extended  the 
protections  of  the  1984  Cable  Act  to  new 
wire  and  radio  services  that  may  be 
provided  over  cable  facilities,  such  as 
personal  communications  services 
(PCS).  It  also  requires  cable  operators  to 
take  actions  necessary  to  prevent 
unauthorized  access  to  personal 
information  by  persons  other  than  the 
subscriber  or  cable  operator.^' 

18.  The  Video  Act  protects  the 
privacy  of  video  cassette  rentals  and 
sales. 22  Among  other  things,  the  law 
prohibits  disclosure  of  the  fact  that 
individuals  have  rented  sf>ecific  videos. 
Congress  enacted  this  law  in  part  in 
reaction  to  the  well-publicized 
disclosure  of  Robert  Bork's  video  rental 


history  when  he  was  under 
consideration  for  the  Supreme  Court. 
The  law  prohibits  video  tape  service 
providers  from  disclosing  to  anyone  the 
titles  of  video  cassettes  rented  or 
purchased  by  a  particular  individual 
without  the  customer's  consent.z' 
although  they  may  release  customer 
mailing  lists  and  the  subject  matter  (but 
not  specific  titles)  of  customer 
selections  if  the  customer  has  been 
given  the  opportunity  to  object  to  such 
disclosure.2* 

19.  ECPA  was  enacted  in  1986  to 
address  new  technologies  not 
anticipated  by  the  1968  federal  wiretap 
law.zs  While  that  law  generally 
prohibits  eavesdropping  and  the 
interception  of  the  content  of  electronic 
mail,  radio  communications,  data 
transmissions,  and  telephone  calls 
without  consent,  it  imposes  no 
restrictions  on  the  internal  use  by 
providers  of  an  "electronic 
communication  service"26  of 
transactional  records  pertaining  to  such 
communications.2'  As  a  consequence, 
such  service  providers  are  firee  to  make 
any  use  of  the  identity  of  the  parties  to 
the  communication  or  the  fact  of  the 
communication.  Moreover,  while  the 
ECPA  specifies  standards  and 
procedures  for  court  authorized 
electronic  surveillance  by  government 
entities,^*  and  government  access  to 
stored  electronic  communications, ^s  it 
does  not  restrict  the  dissemination  of 
transactional  data  that  is  maintained  in 
electronic  storage  to  non-governmental 
entities.  Indeed,  a  service  provider  is 
expressly  permitted  to  disclose 
transaction  information  concerning  a 


I'^Some  of  these  »«vice»  are  already  currently 
available  in  (ome  form,  while  others  are  in  the 
developmentai  stage. 


>«47  U.S.C.  551. 

oGovemment  entities  may  obtain  subscriber  data 
from  cable  companies  only  after  obtaining  a  court 
order  reflecting  a  judicial  flnding  that  the  data 
sought  ii  likely  to  reveal  criminal  activity. 
Subscribers  must  be  notified  of  the  government's 
request  for  information  and  provided  with  an 
opportunity  to  contest  it  prior  to  issuance  of  the 
court  order. 

2o  Numerous  state  laws  apply  similar  restrictions 
on  use  of  cable  subscriber  data.  See,  eg.  Cat.  Penal 
Code  637.5  (Deering  1993)  prohibiting  cable 
company  from  disclosing  any  information  regarding 
a  subscriber,  without  consent):  O.C  Code  Ann. 
5  43-1M5  (1981)  (requiring  cable  provider  to 
"exercise  the  highest  possible  standard  of  care  in 
protecting  the  privacy  of  data  in  its  possession  with 
respect  (o  any  individual  subscriber's  financial 
transactions,  viewing  selections,  and  utilization  of 
other  computer-based  interactive  services.").  See 
generally  Robert  E.  Smith,  "Compilation  of  State 
and  Federal  Privacy  Laws"  (1992). 

»'  Pub.  L.  102-385,  5  20.  106  Stat.  1497  (to  be 
codified  at  47  U.S.C  5Sl(a)(2).  (c)(1)). 

"18  U.S.C  2710-2711. 


2  'Government  entities  are  barred  from  obtaining    , 
customer  transaction  Information  unless  they  obtain 
a  court  order  demonstrating  probable  cause  to 
believe  the  data  is  relevant  to  law  enforcement 
activities. 

2«  Numerous  state  la%vs  apply  similar  restrictions. 
See.  e  g.  Conn.  Gen.  Stat  Ann.  §  53-450  (West 
1992)  ("All  personally  Identifiable  information 
contained  in  the  circulation  records  of  any  person 
renting  videotape  cassettes  shall  be  confidential."); 
Md.  Code  Ann.  art.  27.  $  583  (199i^  (prohibiting 
disclosure  of  the  identity  of  customers  and  their 
choices  of  video  tapes).  See  generally  Robert  E. 
Smith.  "Compilation  of  State  and  Federal  Privacy 
Laws"  (1992). 

"18  U.S.C  §S  2510-2520.  2701-2709  (1988). 
Among  other  things,  the  ECPA  extended  the 
prohibition  on  unauthorized  interception  of  wire 
telephone  conversations  to  cellular  (but  not  to 
cordless)  telephones,  and  extended  such 
protections  to  stored  electronic  communications. 

"The  ECPA  defines  an  "electronic 
communication  service"  as  "any  service  which 
provides  to  users  thereof  the  ability  to  send  or 
receive  wire  or  electronic  communications."  18 
use.  5 2510(15). 

»'  18  U.S.C  2511.  See  also  S.  Rep.  No.  99-541, 
99th  Cong..  2d  Sess.  13  (1986)  reprinted  In  1988 
U.S.C.CA.N.  3555.  3567. 

M18U.S.C2516. 

"18U.S.C.  270i 
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subscriber  to  any  person,  for.any 
purpose,  without  notice  or  subscriber 
consent.ao 

3.  A.reQS  cf  Inquiry 

20.  NTIA  solid  ts  comment  on  the 
extent  to  which  the  fort?going  laws 
would  <?ppiy  to  multimedia  servicys  that 
wiil  be  dehvered  over  the  Nil,  aiid  if 
not,  how  they  provide  a  useful  modal ' 
for  new  legislation.  Comrnenters  are 
spe<.ifically  a'ikod  to  provide  a  legal 
aiialysis  of  whether  the  cable  subscriber 
privacy  protections  of  the  1984  Cable 
Act,  as  amended  by  the  1992  Cable  Act, 
would  apply  to  telephone  companies 
delivering  multimedia  services  over 
switched  broadband  networks. 
Commenters  also  are  asked  to  provide  a 
legal  analysis  of  whether  firms  that 
provide  video  on  demand  would  be 
considered  "video  tape  service 
pro^id^rs"  as  defined  in  the  Video  Act, 
47  U.S  C.  2710(a)(4). 

21.  As  a  policy  matter,  what 
principles  should  apply  to  the  handling 
of  transactional  records  associated  with 
multimedia  services  delivered  over  the 
Nil?  Should  multimedia  service 
providers  be  required  to  obtain 
affirmative  consent  from  Nil  users  for 
the  collection  and  dissemination  of 
personal  information,  and  how  should 
this  type  of  presumptively  restricted 
information  be  defined?  What  should- 
the  user  be  deemed  to  consent  to  by 
subscribing  to  or  ordering  Nil 
multimedia? 

22.  Without  consent,  should  any 
secondary  uses  of  personal  information 
derived  through  the  use  of  Nil 
multimedia  be  pennissible?  As  a 
technical  matter,  is  there  any  way  a  user 
could  monitor  subsequent  usage  of 
personal  information  to  ensure  that  such 
usage  is  consistent  with  his  or  her 
expectations?  Should  there  be  a 
requirement  that  transactional  records 
be  destroyed  after  some  designated 
period  of  time?  How  will  these 
requirements  be  enforced,  and  what 
right  of  redress  will  individuals  have? 

23.  Should  the  ECPA  be  amended  to 
impose  restrictions  on  the  use  of 
transactional  records  associated  with 
electronic  communications  services? 
What  costs  would  such  restrictions 
place  on  businesses,  and  what  impact 
would  restrictions  on  information 
collection  and  dissemination  have  on 
individuals? 

IV.  Telephone  Transaction  Generated 
Information 

24.  Existing  telecommunications 
networks  generate  a  vast  amount  of 
personal  information  about  telephone 


uaage  and  transactions  related  to 
telephone  service,  which  is  likely  to 
increase  as  more  advanced  Services  are 
offered.  There  are  many  forms  of  TTGI: 
white  pages  information,  yellow  pages 
information,  new  telephone  service 
orders,  aggregate  telephone  traffic 
information,  calling  number 
identification,  other  network 
information,-^'  call  detail  records,''  and 
billing  and  credit  information.  Today, 
some  telephone  companies  are  subject 
to  restrictions  on  the  u.se  and  disclosure 
of  telephone  transactional  data,  while 
other  firms  that  have  access  to  such 
information  are  subject  to  no  restrictions 
at  all.33  Given  that  the  networks  of 
telecommunications  carriers  are  part  of 
the  backbone  of  the  Nil,  NTIA  is 
interested  in  determining  what  policies, 
if  any,  should  govern  the  secondary  use 
of  telephone  transaction  generated 
information.  In  the  discussion  below, 
we  focus  on  two  forms  of  TTGI: 
Customer  Proprietary  Network 
Information  (CPNI)  and  Automatic 
Number  Identification  (ANI). 

A.  Existing  Legal  Framework 

1.  Customer  Proprietary  Network 
Information 

25.  When  initially  establishing 
telephone  service  for  a  customer, 
telephone  companies  obtain  information 
such  as  the  subscriber's  name,  billing 
address,  and  desired  network  services. 
Over  time,  telephone  companies 
maintain  service  records  and  billing 
records,  which  include  the  monthly 
charges  for  network  services,  call  detail 
for  toll  calls,  and,  if  applicable,  call 
detail  for  local  calls.  Such  information, 
known  as  CPNI,  is  one  form  of 
telephone  transaction  generated 
information. 

26.  Currently,  there  are  no  federal 
statutes  governing  the  secondary  use  of 
such  information,  but  there  are  FCC 
rules  governing  use  of  CPNI  by  AT&T 
and  the  Bell  Operating  Companies 
(BOCs).  Those  rules  prohibit  the  BOCs 
and  AT&T  from  transferring  the  CPNI  of 
customers  with  more  than  twenty  lines 
to  affiliated  personnel  engaged  in  the 
marketing  of  customer  premises 
equipment  (CPE)  or  unregulated 
enhanced  services  unless  they  have  the 


>oi8U.S.C2703(c)(l)(AJ. 


'I  Other  network  information  Inclucies  customer 
premises  equipment  information,  pay-phone 
information,  calling  card  validation  data,  stored 
network  facility  arrangements,  and  bulk  calling  line 
Identiflcation. 

''Call  detail  records  include  the  date  and  time  of 
call,  the  number  called,  (he  calling  number,  the 
geographic  location  uf  the  called  number,  the 
duration  of  the  cat!,  and  the  charge. 

u  In  contrast,  taw  enforcement  agencies  must 
obtain  t  subpoena  to  obtain  telephone  loll  recorda. 
demonstrating  that  such  records  are  likely  to  reveal 
criminal  activity. 


customer's  permission.  BOCs  and  AT&T 
are  allowed  to  make  any  use  of  the  CPNI 
of  smaller  business  and  residential 
customers  without  customer 
authorization.  Upon  customer  request, 
the  BOCs  and  .\T&T  are  r»quin>d  to 
release  CPNI  to  unaffiliated  CPE 
vendors  or  enhanced  services  providers 
(ESPs)  on  the  .same  terms  and 
conditions  as  made  available  to  their 
affiliates.^ 

27.  The  FCC's  CPNI  rules  apply  only 
to  the  seven  BOCs  and  AT&T.  Those 
rules  were  adopted  largely  to  address 
competitive  concerns  based  on  the 
potential  advantage  the  BOCs  and  AT&T 
might  have  when  they  provide 
unregulated  enhanced  services  or 
terminal  equipment  and  regulated 
"basic"  telecommunications  services  on 
an  integrated  basis,^'  rather  than  to 
protect  customer  privacy  concerns.^* 
There  are  no  restrictions  on  the  use  of 
CPNI  by  the  more  than  1,000 
independent  telephone  compa.iies, 
nonwireline  cellular  carriers, 
interexchange  carriers  (IXCs)  other  than 
AT&T,  ESPs,  or  other  businesses 
engaged  in  the  provision  of 
telecommunications  and  information 
ser\'ic8S. 


^See  Computer  HI  Remand  Proceedings:  Bell 
Operating  Company  Safeguards  and  Tier  1  Local 
Exchange  Corr,pany  Safeguards.  6  FCC  Red  7571. 
7609-14  (1991)  (Computer  Dl  Remandh  Furnishing 
of  Customer  Premis<«  Equipment  by  the  Bell 
Ope.'ating  Telephone  Companies  and  the 
Independent  Telephone  Companies.  2  FCC  Red  143, 
1S1--53  11987):  Furnishing  of  Customer  Premises 
Equipment  and  Enhanced  Services  by  Amrrit^n 
Telephone  and  Telegraph  Co.,  102  FCC  2d  65&, 
691-94  (1985),  modified  in  part  on  rccon..  FCC  86- 
341.  Mimeo  NIa  36818  (rel.  Aug.  7.  198CI  For 
further  background  on  the  development  of  the 
FCCs  CPNI  rules,  see  Amendment  to  Sections 
64.702  of  the  Commission's  Rules  and  Regulationa, 
2  FCC  Red  3072,  3093-98  (1987)  (Third  Computer 
Inquiry),  on  recoo..  3  FCC  Red  1150,  1161-64 
(1988).  further  recon..  4  FCC  Red  5927  (1989).  rev'd, 
California  v.  FCC  905  F.2d  1217  (9th  Cir.  1990). 
Kestiictions  of  the  use  of  CPNO  exist  in  a  number 
of  states.  See.  e.g..  Cal.  Pub.  Util.  Code  $  2282  5 
(Deering  1993);  Mich.  Comp.  Laws  S  484.2305 
(1992). 

"CPNI  can  be  used  to  identify  new  customers  for 
enhanced  services  or  terminal  equipment,  such  as 
subscribers  moving  into  the  area  or  adding  service 
iocattooa,  before  competitors  become  aware  of 
ihem.  and  to  prepare  targeting  marketing 
prest^ntationa.  UnafTiliated  ESPs  and  terminal 
equipment  vendors  have  alleged  thai  the  BOCs  use 
CPNI  to  gain  an  unfair  competitive  advantage.  For 
instance,  a  BOC  could  use  CPNI  to  identify  small 
businesses  using  outside  answering  service*  In 
order  to  market  its  own  answering  service  to  those 
businesse*. 

>»In  the  Computer  m  Remand  decision,  the  FCC 
concluded  that  customer  privacy  coiM;err.s  would 
be  raised  if  CPNI  were  released  to  unafTiHated  third 
parties  without  a  customer's  permission,  but  not  if 
such  CPNI  vmre  used  within  the  carrier's  own 
afTiliated  bostness  operations.  0  FCC  Red  si  761 1- 
12  11.1591 
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2.  Automatic  Number  Identification 

28.  According  to  the  Direct  Marketing 
Association,  on  a  typical  business  day 
in  1993,  approximately  60  million  toll 
free  telephone  calls  were  placed  on  the 
1.8  million  800  numbers  in  the  United 
States."  According  to  one  estimate, 
more  than  274  million  calls  were  placed 
to  900-number  services  in  1991,  with 
over  14.000  pay-per-call  programs  being 
offered  by  approximately  5,000  pay-per- 
call  service  providers."* 

29.  Interexchange  carriers  offering 
800-number  and  900-number  services 
provide  their  customers — that  is,  firms 
with  800  and  900  numbers — with 
monthly  statements  providing  call  detail 
for  all  calls  billed  to  them,  including  the 
telephone  number  of  the  calling  party. 
In  addition,  interexchange  carriers 
provide  real-time  Automatic  Number 
Identification  to  those  800-  and  900- 
number  customers  that  choose  to 
subscribe  to  this  feature."  Firms  that 
subscribe  to  800-  and  900-number 
services  use  AM  for  billing  and  routing, 
account  management,  and  security 
purposes.  For  instance,  mail  order 
retailers  can  expedite  transactions  by 
retrieving  the  account  information  of  a 
repeat  customer  as  soon  as  the  call  is 
received,  while  these  and  other 
businesses  can  use  such  services  to 
route  large  customers  to  their  assigned 
account  executive. 

30.  There  are  no  FCC  restrictions  on 
the  use  or  sale  of  ANl  data  gathered 
from  interstate  calls.  The  FCC  received 


<■'  Direct  Marketing  Association.  Inc.,  "Facts  ft 
Stats  on  Telephone  Marketing  In  America"  29  (May 
1993)  (on  file  at  NTIA). 

w William  W.  Burrington  k  Thaddeus  J.  Bums. 
"Hui\g  Up  on  the  Pay-Per<:all  Industry?:  Current 
Federal  Legislative  and  Regulatory  Developments." 
17  Seton  Hall  Legis.  J.  359.  364  (l'993).  In  1992.  the 
revenues  of  the  900-number  industry  were 
estimated  to  be  SSSO  million,  with  60%  of  those 
revenues  derived  from  entertairuneni  services, 
including  horoscopes,  soap  opera  updates,  jokes, 
celebrity  call-in  lines,  and  games.  15%  from  live 
group  conversation  lines,  7%  from  political  polling. 
5%  from  product  and  event  promotion.  5%  from 
adult-oriented  lines,  and  6%  from  other  uses.  See 
Cindy  Skrryckl.  "FTC  Issues  Final  Regulations  for 
900-Number  Industry."  Wash.  Post.  July  28. 1993. 
at  D5:  Direct  Marketing  Association,  supra  note  37, 
at  30. 

w  AMI  is  an  access  signaling  protocol  used  by 
local  exchange  carriers  (L£Cs)  that  automatically 
identifies  the  calling  party's  telephone  number.  It 
was  originally  developed  to  provide  telephone 
subscribers  with  equal  access  to  all  long  distance 
carriers,  by  enabling  those  carriers  to  identify 
customers  handed  off  from  the  LECs. 

A  more  advanced  version  of  this  technology  that 
incorporates  Signalling  System  Seven  (SS7)  is  used 
to  provide  Caller  ID.  a  service  that  enables 
telephone  subscribers  to  see  the  telephone  number 
of  the  calling  party  before  the  call  is  answered. 
Because  the  focus  of  NTIA's  inquiry  is  on 
commercial  use  and  misuse  of  personal 
information,  and  Caller  ID  is  primarily  marketed  to 
residential  customers,  we  do  not  examine  Caller  ID 
in  this  proceeding. 


comments  on  ANI  in  1992  in  its  Caller 
ID  proceeding,*"  but  has  taken  no 
further  action  to  date. 

31.  The  only  state  that  regulates  the 
use  or  sale  of  ANI  data  of  which  NTIA 
is  aware  is  New  York.  New  York's 
Public  Service  Commission  has  issued 
terms  and  conditions  concerning 
intrastate  ANI,  which  became  effective 
in  December  1992.*'  Under  these  terms 
and  conditions,  ANI  information 
associated  with  an  intrastate  service  in 
New  York  cannot  be  used  to  establish 
marketing  lists  or  to  conduct  marketing 
calls.  Firms  may  not  resell  or  disclose 
ANI  information  to  third  parties  unless 
there  is  prior  written  consent  from  the 
subscriber.  Firms  are  allowed  to  gather 
ANI.  however,  for  billing  and  collection, 
routing,  screening,  to  ensure  network 
performance,  to  complete  a  telephone 
subscriber's  call  or  transaction,  and  for 
services  directly  related  to  the  telephone 
subscriber's  original  call.-'^ 

B.  Proposed  law 

32.  Rep.  Edward  Markey,  Chairman  of 
the  House  Subcommittee  on 
Telecommunications  and  Finance  of  the 
House- Committee  on  Energy  and 
Commerce,  has  introduced  the 
Telephone  Consumer  Privacy  r*rotection 
Act  of  1993  (H.R.  3432),  which  would 
regulate  the  usage  of  CPNI  and  ANI 
data.  The  bill  would  amend  the 
Communications  Act  to  bar  all  local 
exchange  carriers  from  using  CPNI  (1)  to 
provide  any  service  other  than 
telephone  exchange  or  telephone  toll 
service,  (2)  to  identify  or  solicit 
potential  customers  for  services  other 
than  that  from  which  the  information  is 
derived,  or  (3)  to  provide  customer 
premises  equipment.  LECs  would  be 
prohibited  from  disclosing  CPNI  to 
affiliates  or  other  persons  that  are  not 
employees  of  the  carrier,  unless 
required  by  law  or  requested  by  the 
customer.  The  legislation  would 
prohibit  LECs  from  discriminating 
between  affiliated  and  unaffiliated 
service  or  equipment  providers  in 
providing  access  to  individual  and 
aggregate  CPNI.  The  bill  also  would 
require  LECs  to  provide  subscriber  list 
information  (e.g.,  subscriber  name  and 
address]  on  nondiscriminatory'  and 
reasonable  terms  to  any  person  upon 
reasonable  request. 


'"Rules  and  policies  regarding  calling  number 
identification  services,  CC  Docket  No.  91-281. 

*'  Slate  of  New  York  Public  Service  Commission, 
Opinion  and  Order  Concerning  ANI  Terms  and 
Conditions  No.  92-37  App.  2  at  1-2  (Dec.  3. 1992). 

*}  These  terms  and  conditions  are  similar  to  those 
proposed  in  the  Telephone  Consumer  Privacy 
Protection  Act  of  1993,  H.R.  3432.  discussed  in  the 
next  subsection. 


33.  The  Telecommunications 
Infrastructure  Act  of  1993  (S.  1086)  has 
a  similar  provision  governing  the  use  of 
CPNI.  S.  1086  would  apply  the 
restriction  more  broadly,  however,  to  all 
telecommunications  carriers,*^  rather 
than  to  local  exchange  carriers. 
Moreover,  S.  1086  would  give 
subscribers  the  power  to  limit  the 
disclosure  of  subscriber  list  information. 

34.  H.R.  3432  also  would  amend  the 
Communications  Act  to  bar  persons  that 
use  ANI  (i.e.,  providers  of  800  and  900 
services)  from  reusing  or  selling  the 
telephone  number  or  billing  data 
provided  through  ANI  without  first 
orally  notifying  the  calling  party  and 
providing  that  party  the  option  of 
limiting  or  prohibiting  such  reuse  or 
sale.  Otherwise,  such  information  may 
only  be  used  to  p)erform  the  services  or 
transactions  intended  by  the  original 
call,  or  for  other  limited  uses,  such  as 
ensuring  network  security  and 
performance.  However,  firms  with  800 
and  900  numbers  would  be  permitted  to 
use  ANI  to  offer  customers  with  whom 
they  have  an  established  customer 
relationship  a  product  or  service 
directly  related  to  that  previously 
acquired  by  that  customer.  Common 
carriers  would  be  required  to  report 
violations  of  these  provisions  to  the 
FCC,  and  the  FCC  would  be  authorized 
to  order  the  termination  of  ANI  service 
to  the  offending  party. 

35.  A  bill  that  is  pending  in  the 
Senate  (S.  612)  would  impose  similar 
restrictions  on  the  use  of  ANI  by 
amending  the  federal  wiretap  statute. 
However,  unlike  the  House  bill,  S.  612 
specifies  that  ANI  recipients  may  use 
such  information  for  any  lawful  purpose 
if  per  call  blocking  at  no  charge  (or  per 
line  blocking  in  states  that  have  adopted 
such  a  requirement  prior  to  the  act's 
enactment)  is  available  to  the  calling 
party.  S.  612  also  would  impose  civil 
penalties  on  parties  that  use  information 
in  violation  of  the  statute's  ANI 
requirements. 

C.  Areas  of  Inquiry 

36.  NTIA  solicits  comment  on  how 
CPNI  will  evolve  as  the  Nil  develops, 
and  how  should  its  treatment  evolve.  Is 
it  correct  to  assume,  as  the  FCC  did 
when  it  adopted  the  current  CPNI  rules 
for  provision  of  enhanced  services  in 
1991,44  that  there  are  no  significant 
privacy  concerns  when  CPNI  is  made 
available  to  different  divisions  within  a 
single  integrated  company?  To  what 
extent  do  the  competing  rationales 
associated  with  regulating  access  to 


"S.  1086  defines  a  "telecommunications  carrier" 
as  any  provider  of  telecommunications  services. 
**6  FCC  Red  at  7611-12  n.l59. 


V 
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CPNI — maintaining  competitive  equity 
between  tbe  BOCs  and  AT&T  and 
unaffiliated  ESPs,  protecting  customer 
privacy,  and  permitting  efficient 
marketing  and  provision  of  enhanced 
services — apply  to  other  types  of 
carriers,  such  as  competitive  access 
providers,  IXCs,  cellular  telephone 
service  providers,  and  cable  companies, 
that  will  be  part  of  the  Nil?  We  note  in 
this  regard  that  rationales  for  regulating 
use  of  CPNI  based  on  competitive 
concerns  suggest  a  focus  on  "dominant" 
providers  (i.e..  those  with  market 
power),  while  customer  privacy 
rationales  would  seem  to  suggest  a 
broader  application  of  such  regulatory 
protections. 

37.  When  consumers  purchase  goods 
or  services  through  an  800  number,  they 
ordinarily  orally  disclose  their  name, 
telephone  number,  credit  card  number, 
billing  address,  and  other  information 
necessary  to  complete  the  transaction. 
Similarly,  individuals  that  call  900 
numbers  are  aware  that  a  charge  for  that 
call  will  appear  on  their  telephone  bill. 
How  is  individual  privacy  additionally 
threatened  by  the  potential  passage  of 
ANI  to  firms  with  800  and  900 
numbers?  Is  it  reasonable  to  allow  Nil 
service  providers  to  use  ANI 
information  to  market  new  products  or 
services  to  established  customers? 
Should  the  answer  to  this  question 
differ,  depending  on  whether  the 
individual  has  previously  disclosed  his 
or  her  telephone  number  to  the  called 
party,  either  orally  or  in  writing?  Should 
firms  that  offer  800-  and  900-number 
services  be  required  to  notify  callers  at 
the  outset  of  the  conversation  that  their 
telephone  number  has  been  recorded? 
Do  states,  other  than  New  York,  have 
restrictions  on  the  intrastate  use  and 
sale  of  ANI  data,  and  is  there  a  need  for 
federal  legislation  in  this  area? 

38.  Does  H.R.  3432  strike  an 
appropriate  balance  between  telephone 
subscriber  privacy  interests,  and  the 
desire  of  information  gatherers  to  use 
ciSlSfomer  information  to  provide 
services  over  the  Nil?  Should  Nil  users 
have  easy  access  to  some  forms  of  TTGI 
(such  as  white  page  directory 
information),  but  not  others?  Should  the 
burden  be  on  the  telephone  subscriber 
to  direct  that  transactional  information 
not  be  used  (the  so-called  opt-out 
approach),  or  on  the  party  that  gathers 
the  information  to  obtain  consent  for  the 
use  of  such  information  (the  opt-in 
approach),  and  what  specific  consent 
mechanism  should  be  used  in  either 
case?  What  costs  would  such 
restrictions  impose  on  businesses?  As  a 
matter  of  policy,  should  any  restrictions 
on  the  use  of  TTGI  apply  to  all 


telecommunications  carriers,  rather  than 
LECs? 

39.  NTIA  solicits  comment  on 
whether  Nil  network  operators  and 
service  providers  should  be  required  to 
inform  their  customers,  at  the  time 
service  is  initially  established  and 
periodically  thereafter,  what  TTGI  is 
accimiulated  about  them,  and  how  that 
information  is  used  or  disseminated  to 
third  parties.  How  would  compliance 
with  such  rules  be  enforced,  and  what 
body  should  enforce  them?  If  the  end 
result  of  such  restrictions  is  that  less 
information  is  collected  and 
disseminated  in  our  society,  what 
impact  would  that  have  on  individuals, 
businesses,  and  the  NU? 

V.  Development  of  Personal  Profiles 

40.  Enhanced  information  and 
computing  technology,  and  the  greater 
interconnectivitv  of  telecommunications 
networks,  will  allow  greater  access  to  a 
broad  range  of  record  systems 
containing  health,  financial,  academic, 
government,  employment,  telephone 
and  other  information  that  may  be  of  a 
highly  sensitive  and  personal  nature. 
Easy  and  often  anonymous  access  to 
such  information  raises  concerns  that 
anyone  will  be  able  to  download 
information  about  individuals  from 
different  data  bases  and  compile  that 
information  into  detailed  personal 
dossiers. 

A.  Existing  Legal  Framework 

41.  In  order  to  create  a  personal 
profile,  a  two-step  process  is  required — 
accessing  the  information  and 
"matching  up"  the  information  for  each 
individual.  The  Privacy  Act  of  1974  ■'s 
and  a  1988  amendment  to  that  Act— the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Matching 
Act)** — provide  federal  guidelines 
governing  the  compilation,  use.  and 
dissemination  of  personal  information 
gathered  by  government  agencies. 

42.  The  Privacy  Act's  matching 
provisions  regulate  the  conditions  under 
which  federal  agencies  may  match 
personal  information  held  in  their  data 
bases  with  data  stored  in  other  data 
bases.  Such  matching  often  is  done  in 
order  to  verify  the  eligibility  of 
individuals  for  federal  benefits.  For 
example,  a  government  agency  may 
"match"  its  employee  list  with  a  list  of 
persons  receiving  public  assistance.  The 
match  would  identify  persons  who  are 
earning  an  income  and  improperly 
receiving  public  assistance  at  the  same 
time.  Such  matching,  without 


regulation,  may  result  in  indiscriminate 
swapping  of  data  files. 

43.  Under  the  Matching  Act,  matching 
takes  place  under  the  "routine  use" 
exception  to  the  Privacy  Act's  Hmitation 
on  use  of  personal  information.*^ 
Agencies  are  required,  before  matching, 
to  enter  into  written,  inter-agency 
agreements  specifying  the  purpose  of 
the  match,  the  records  to  be  matched, 
and  a  cost/benefit  analysis  of  the  match. 
The  Matching  Act  creates  an  important 
procedural  framework  of  notice  to 
individuals,  the  right  to  a  hearing  before 
government  benefits  are  cut  off  or 
denied,  and  mandatory  reporting 
requirements  for  agencies  that  match 
records. 

44.  No  federal  or  state  laws  regulate 
private  sector  matching  of  personal 
information.  However,  some  existing 
federal  and  state  laws  restrict  the 
accessibility  of  certain  types  of  personal 
information.  For  instance,  as  previously 
discussed,  federal  law  restricts 
disclosure  of  cable  subscription  and 
video  tape  rental  or  sale  information.*" 
Such  restrictions,  when  coupled  with 
similar  restrictions  on  the  release  of 
other  tNTpes  of  personal  information  such 
as  credit  ratings  and  credit  card  usage.*' 
to  some  extent  limit  the  information  that 
can  be  used  to  create  personal  profiles. 
The  existing  legal  framework,  then, 
addresses  only  the  first  step  of  the 
matching  process  in  the  private  sector 
by  limiting  access  to  information. 

B.  Areas  of  Inquiry 

45.  NTIA  solicits  comment  on 
whether  existing  federal  laws  would 
adequately  deter  invasions  of  personal 
privacy  resulting  from  the  compilation 
of  telecommunications-related  data, 
such  as  records  of  interactive  media  and 
telephone  usage,  obtained  through  the 
Nil.  Should  federal  legislation  restrict 
private  sector  computer  matching  of 


«5U.S.C552a. 

«5  U.S.C  552a(oHq)  (1988). 


"The  Privacy  Aci  prohibits  government  use  of 
personal  data,  without  consent,  for  a  purpose  othpr 
than  that  for  which  it  wag  originally  collected.  It 
contains  12  exceptions  to  this  principle,  including 
a  "routine  use"  exception  that  permits  disclosures 
without  consent  for  purposes  compatible  with,  but 
not  identical  to,  the  reason  for  the  data  Pile's 
creation.  5  U.S.C  552a(b)(3). 

*"  As  discussed  supra  in  notes  20  and  24. 
numerous  stale  laws  restrict  the  use  of  cable 
subscriber  data  and  video  cassette  rental  records. 

"See.  eg..  Fair  Credit  Reporting  Act  §604.  15 
U.S.C.  §  1681b  (Supp.  1993)  (requiring  that 
consumer  imports  go  only  to  companies  that  will 
u.s©  them  for  credit,  insurance.  emploNTnenl,  or  "a 
legitimate  business  need"):  Cat  Civil  Code  §  1785.1 
(Deering  Supp.  1993)  (regulating  consumer  credit 
reporting  agencies  that  gather  credit -oriented 
information  for  consumer  reports  to  third  parties): 
Mass.  Gen  Laws  Ann  ch.  93,  §5  51-52  (West  1993) 
(limiting  credit-report  access  to  third  parties  and 
content  in  consumer  credit  reports).  See  generally 
Robert  E.  Smith.  "Compilation  of  State  and  Federal 
Privacy  Laws"  (1992). 
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such  data?  If  so.  for  what  purposes 
would  the  Matching  Act  serve  as  a 
useful  model?  Does  computer  matching 
create  new  information  that  should  be 
subject  to  greater  privacy  restrictions 
than  those  applicable  to  each  separate 
piece  of  information  used  in  the  match? 
Is  privacy  threatened  by  the  act  of 
gathering  information  about  an 
individual  &x>ra  several  different 
sources,  or  only  when  the  resulting 
personal  profile  is  used  for  purposes 
beyond  the  individual's  knowledge  and 
ability  to  control? 

46.  Market  forces  have  an  impact  on 
the  actions  of  businesses  and 
consumers.  For  instance.  Lotus 
Development  Corporation  and  one  of 
the  nation's  largest  credit  reporting 
bureaus,  Equifax,  abandoned  plans  to 
market  a  data  base  on  a  CD-ROM  called 
"Marketplace:  Households"  in  the  face 
of  widespread  public  criticism.*  In 
1990,  New  York  Telephone  abandoned 
plans  to  rent  directory  information  such 
as  name,  address,  and  telephone 
number  from  4.7  million  listings  to 
retailers,  telemarketers,  and  others 
selling  products  and  services  in  the  face 
of  600,000  requests  to  be  excluded  from 
such  lists."  Will  consumer  concern 
about  the  existence  of  personal  profiles 
deter  companies  from  developing  such 
profiles?  If  so,  what  impact  would  that 
have  on  individuals  and  society? 

VI.  Role  of  Self-Regulation 

47.  In  response  to  growing  customer 
concern  about  privacy  issues,  many 
companies  are  developing  their  own 
corporate  privacy  codes  and  other 
initiatives  to  bolster  customer 
confidence  in  their  services.  In  the 
telecommunications  area.  Pacific  Bell, 
one  of  the  Regional  Bell  Operating 
Companies,  issued  a  comprehensive 
telephone  customer  privacy  code  in 
December  1992.^'  MCI  as  a  matter  of 
policy  does  not  sell  or  rent  its  customer 
lists  or  information  about  customers  to 
third  parties.5'  Among  information 
providers.  Prodigy,  one  of  the  largest 
commercial  on-line  services,  has  a 
formal  policy  governing  its  use  of 
personal  information  about 


soThe  prr>pos«»d  drfta  base  would  have  conlained 
such  per«)r.al  informaf  ion  as  the  names,  estinvated 
incomes,  purchasing  hat>its.  and  marital  status  of 
120  million  Americans.  See.  e.g..  Charles  Filler. 
•Privarv  in  Peril.  '  Macworld.  July  1993.  at  8. 11: 
Mendel-Bakk  &  Richards,  supra  note  2.  at  HI. 

"Coimn.  Daiiv.  |une  19.  1990.  at  S. 

""Pacific  Beil'i  Customer  Privacy  Guidelines" 
(Sep<.  1993)  (on  file  at  NTIA):  see  also  "Profile  of 
Pacific  Bell  and  its  1992  Customer  Privacy  Policy." 
Privacy  ft  Am.  Bus..  Sept./Oct.  1993.  at  12. 13. 

"Letter  from  Gerald  J.  Kovach.  Senior  Vice 
President.  External  Affairs,  MCI.  to  Chairman 
Edward  Markey.  House  Subcommittee  on 
Tnlecommunications  and  Finance  (May  20. 1992) 
(onfileatNTIA). 


subscribers.*^  NTIA  solicits  comment  on 
what  other  companies  in  the 
telecommunications  and  information 
field  are  doing  to  address  their 
customers'  privacy  concerns.  What  has 
been  the  experience  to  date  of 
companies  that  have  privacy  policies? 
Should  comf)anies  be  required  to 
provide  their  customers  with  notice  of 
their  internal  practices  and  policies 
regarding  collection  and  use  of  personal 
information?  To  what  extent  can  we 
expect  that  marketplace  forces  will 
adequately  resolve  conflicts  over 
privacy  interests,  and  how  will  this 
occur? 

48.  Many  non-commercial  networks 
have  informally  developed  norms  for 
conduct  that  are  voluntarily  adhered  to 
by  users.  Users  that  engage  in 
unacceptable  behavior  may  be  "flamed  " 
by  other  users."  On  many  bulletin 
boards,  the  system  operator  retains 
discretion  to  banish  users  who  post 
offensive  messages.  Is  such  self- 
regulation  in  electronic  communities 
adeq\iate  to  protect  the  indi\'idual's 
right  to  privacy  over  the  Nil? 

VII.  international  Issues 

49.  The  Nil  will  be  part  of  evolving 
global  networks  and  therefore  must  be 
coordinated  with  international 
requirements  in  order  to  facilitate  the 
competitiveness  of  U.S.  firms.  Many  of 
our  major  trading  partners  in  Europe,  for 
instance,  have  formal  data  protection 
commissions  that  oversee 
implementation  of  national  laws 
governing  the  information  practices  of 
both  public  sector  and  private  sector 
parties.  Thus,  the  United'States  needs  to 
evaluate  how  the  policies  regulating  the 
privacy  of  personal  information 
transmitted  over  telecommunications 
networks  in  other  countries  will  affect 
individuals  and  commerce  in  the  United 
States,  and  vice  versa. 

A.  International  Privacy  Guidelines 

50.  International  interest  in 
advancements  in  computerization  and 
related  privacy  issues  began  in  the  late 
1960s.  Since  then,  different  nations 
have  followed  varying  approaches  to 
privacy.  As  previously  noted.  U.S. 
privacy  law  is  a  patchwork  of 
constitutional,  statutory,  regulatory,  and 
common  law  protections,  and  voluntary 
self-regulation.  The  European  approach 
to  the  privacy  of  electronic  information 
has  been  to  favor  omnibus  data 
protection  regulations  that  apply  to  both 
the  pubhc  and  private  sectors  and  are 


overseen  by  state-controlled  privacy 
boards.  The  Organization  for  Economic 
Cooperation  and  Development  (CttXZD), 
whose  membership  consists  of  twenty- 
four  industrialized  countries,  including 
the  United  States,  Canada,  most  Western 
European  countries,  and  Japan,  has 
adopted  guidelines  for  the  protection  of 
personal  data  that  permit  both  the  U.S. 
and  European  approaches.  African, 
South  American,  and  Central  American 
coimtries  have  not  yet  adopted  any  data 
protection  laws,  but  some  are  studying 
the  issue.** 

51.  In  the  discussion  that  follows,  we 
focus  on  the  major  international 
instruments  pertaining  to  privacy 
adopted  by  the  OECD  and  the  Council 
of  Europe  (COE).  and  under 
consideration  by  the  European 
Community  (EC),  rather  than  the  laws  of 
specific  countries.*^  These  international 
agreements — which  generally  recognize 
that  the  free  flow  of  information  is 
critical  to  transborder  economic 
activity — provide  a  framework  for 
adoption  of  domestic  legislation  by 
member  nations. 

1.  Organization  for  Economic 
Cooperation  and  Development 

52.  The  OECD  has  been  active  since 
the  1970s  in  considering  the  impact  of 
computers  and  telecommunications 
technologies  on  the  international  flow  of 
data.  In  1978.  it  instructed  a  "Group  of 
Experts"  to  develop  a  set  of  basic 
guidelines  to  govern  transborder  data 
flow  and  the  privacy  of  personal  data. 
The  Group  of  Experts  adopted 
"Guidelines  on  the  Protection  of  Privacy 
and  Transborder  Data  Flows"  in  1980."* 


"Prodigy  Services  Co..  "Policy  on  Protecting 
Member  Privacy"  (on  file  at  INITIA). 

"  "Flaming"  is  the  practice  of  users  sending 
electronic  mail  messages  that  confront  and  chastise 
the  addressee. 


>*See  Olga  Estadella-Yuste.  "Transborder  Data 
Flows  and  the  Sources  of  Public  International 
Uw."  16  N.CJ.  of  Infl  U  h  Com.  Reg.  379.  429- 
30  (Fall  1991). 

"  For  list  of  privacy  laws  in  particular  countries, 
see  id  at  392  n.56,  395  n.79. 

'"Organization  for  Economic  Cooperation  and 
Development,  "Recommendation  of  the  Council 
Concerning  Guidelines  Governing  the  Protection  of 
Privacy  and  Transborder  Flows  of  Personal  Data." 
OECD  Doc.  C(80)58  final,  reprinted  in  20  1  L.M.  422 
(OECD  Guidelines).  The  OECD  guidelines  include 
the  following  eight  principles: 

•  There  should  be  limits  on  the  collection  of 
personal  data,  and  it  should  be  obtained  fairly  and 
lawfully  and.  where  appropriate,  with  the  ddta 
subject's  consent. 

•  Personal  data  should  be  accurate,  complete, 
curtnt.  and  relevant  to  the  purposes  for  which  it 
is  obtained. 

•  Ptrsonal  data  should  be  used  for  legitimate, 
specifit-d  purposes  and  the  data  subject  should  be 
notified  of  any  changes  in  those  purposes. 

•  Personal  data  should  not  be  used  for  purposes 
other  than  those  for  which  it  was  originally 
intended,  except  with  the  consent  of  the  data 
subject  or  legal  autborization. 

•  Personal  data  should  be  protected  by 
reasonable  security  safeguards. 

•  There  should  be  «  policy  of  openness  about 
practices  and  policies  related  to  the  collection  and 
use  of  personal  data. 
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All  twenty-four  OECD  member 
countries  have  accepted  the  OECD 
Guidelines,  which  are  strictly  voluntary. 
In  the  United  States,  over  175 
corporations  have  provided  written 
statements  of  support  for  the  OECD 
Guidelines." 

2.  Council  of  Europe 

In  1980,  the  Council  of  Europe,  whose 
membership  consists  of  the  twelve  EC 
countries  and  nineteen  other  European 
countries,  adopted  "fair  information 
practices"  similar  to  those  of  the  OECD 
regulating  the  collection,  storage,  and 
automated  processing  of  personal  data, 
and  transborder  data  flow.  Those 
principles,  set  forth  in  the  "Convention 
for  the  Protection  of  Individuals  With 
Regard  to  Automatic  Processing  of 
Personal  Data"  which  was  opened  for 
signature  in  1 98 l,*o  establish  standards 
that  must  be  enacted  into  domestic  law 
by  signatory  countries.  Twenty  of  the 
thirty-one  Council  of  Europe  members 
have  signed  the  convention,  and 
thirteen  have  ratified  it.  Ten  of  the 
twelve  EC  member  states  have  ratified 
the  convention  and  enacted  domestic 
data  protection  laws.*'  The  COE 


•  Individuals  should  have  the  ability  to  examine 
and  correct  data  relating  to  them  upon  request. 

•  Organizations  should  have  a  data  controller 
who  is  responsible  for  complying  with  the  above 
principles. 

»See  Letter  from  Nanette  Dl  Tosto.  U.S.  Council 
for  International  Business,  to  Larry  Irving.  Assistant 
Secretary  for  Communications  and  Information, 
NTIA.  U.S.  Department  of  Commerce  (Oct.  19. 
1993)  (on  file  at  NTIA).  Other  aspects  of  transborder 
data  flow  are  regulated  by  the  OECD's  "Declaration 
on  Transborder  Data  Flow."  See  Estadella-Yuste, 
supro  note  56,  at  405. 

•oCouncil  of  Europe,  Convention  for  the 
Protection  of  Individuals  with  Regard  to  Automatic 
Processing  of  Personal  Data.  Jan.  28. 1981.  Europ. 
T.S.  No.  108.  reprinted  in  20  I.L.M.  317  (COE 
Convention).  The  COE  Convention  includes 
principles  analogous  to  the  OECD  principles 
discussed  supra  note  58.  with  some  difference  in 
emphasis,  plus  two  additional  principles:  the 
collection  of  personal  data  should  be  for  general 
purposes  and  specific  uses  that  are  socially 
acceptable,  and  data  should  be  preserved  no  longer 
than  necessary  for  the  purpose  for  which  it  is 
stored. 

*'  Nanette  Di  Tosto.  U.S.  Council  for  International 
Business,  Remarks  before  the  International  Data 
Protection  Landscape  2  (July  23, 1993).  Belgium,  for 
instance,  is  in  the  process  of  establishing  a  national 
registry  of  all  information  data  bases.  Belgium  law 
requires  that  individuals  have  access  to  personal 
Information  contained  in  such  data  bases  and  have 
•  right  to  be  informed  at  the  moment  of  data 
collection  about  what  information  is  being 
collected.  A.  Pipers,  "Personal  Data  Protection  in 
Belgium  Now,"  Lecture  Before  the  Council  of 
Europe.  Consultative  Committee  of  the  Convention 
for  the  Protection  of  Individuals  with  Regard  to 
Automatic  Processing  of  Personal  Data  ()an.  18. 
1993)  (on  nie  at  NTIA).  One  commenter  has 
concluded  that  most  social  research  will  cease  in 
Belgium  once  these  requirements  become  fully 
operational.  Erik  Von  Hove,  "Legislation  on  Privacy 
Protection  and  Social  Research"  11  (Sept.  1993) 
(paper  presented  at  the  Council  of  Europe's 


Convention  permits,  but  does  not 
mandate,  signatory  countries  to  refuse  to 
transfer  data  to  other  countries  that  do 
not  provide  equivalent  data 
protection.*^ 

54.  The  Council  of  Europe  continues 
to  respond  to  new  privacy  issues 
brought  about  by  technological 
innovation.  Its  Committee  of  Experts  on 
Data  Protection  has  studied  a  number  of 
areas  that  pose  challenges  to  privacy, 
including  telemetry  (the  use  of  remote 
cameras,  sound  detectors,  and  other 
means  to  collect  personal  data  without 
the  consent,  or  even  the  knowledge,  of 
the  data  subject),  interactive  media,  and 
electronic  mail.*^ 

3.  European  Community  Directives 

55.  In  1990,  the  EC  proposed  a  new 
directive  that  would  create  another  set 
of  international  privacy  guidelines, 
which  would  be  mandatory  for  all  EC 
Member  States.**  Among  other 
provisions,  the  1990  Proposed  Directive 
adopted  an  "opt-in"  approach  requiring 
companies  to  notify  and  obtain  consent 
from  each  individual  regarding  the  use 
of  personal  data  pertaining  to  them. 
This  directive  would  have  allowed 
Member  States  to  block  the  transbdrder 
flow  of  data  to  any  country  whose 
privacy  regulations  are  determined  to  be 
inadequate. 

56.  U.S.  businesses  objected  to  the 
1990  Proposed  Directive  because  it 
would  place  potentially  costly, 
bureaucratic  restrictions  on  the 
collection,  use,  alteration  or  transfer  of 


International  Conference  of  Data  Protection  and 
Privacy  Commissioners,  on  file  at  NTIA). 

*3  France  and  the  United  Kingdom  have  banned 
data  transfer  in  specific  cases  based  on  the  lack  of. 
or  inadequacy  of.  data  protection  laws  in  the 
receiving  country.  The  U.K.  ban  involved  the 
transfer  of  direct  marketing  lists  to  the  United 
States.  See  |oel  R.  Reidenberg,  "Rules  of  the  Road 
for  Global  Electronic  Highways:  Mergir.g  the  Trade 
and  Technical  Paradigms."  6  Harv.  |.L  ft  Tech.  287, 
290-91  ft  n.l3  (Spring  1993):  EsUdella-Yuste,  supra 
note  56,  at  402  n.l2S.  See  generally  George  B. 
Trubow.  "The  European  Harmonization  of  Data 
Protection  Laws  Threatens  U.S.  Participation  in 
Trans  Border  Data  Flow,"  13  Nw. ).  Int'l  L  ft  Bus. 
167  (Spring/Summer  1992):  Joel  E.  Reidenberg, 
"Privacy  in  the  Information  Economy:  A  Fortress  or 
Frontier  for  Individual  Rights,"  44  Fed.  Comm.  LJ. 
195,  200-201  a  nn.20-23  (1992). 

In  addition  to  the  international  instruments 
discussed  above,  the  United  Nations  has  adopted  its 
own  set  of  guidelines  relating  to  computerized 
personal  Hies  and  transborder  data  flows,  which  are 
similar  to  the  OECD  Guidelines  and  COE 
Convention.  See  Estadella-Yuste,  supra  note  56,  at 
385ftn.23,  391. 

*' See  Council  of  Europe,  "New  Technologies:  a 
Challenge  to  Privacy  Protection?".  (1989);  Colin  J. 
Bennett,  "Regulating  Privacy"  245  (1992). 

♦^Commission  of  the  European  Communities, 
Proposal  for  a  Council  Directive  Concerning  the 
Protection  of  Individuals  In  Relation  to  the 
Processing  of  Personal  Data.  COM(90)314  rmal— 
SYN  287,  reprinted  in  1990  O.J.  (C277/3)  (1990 
Proposed  Directive). 


personal  data  files.  The  United  States 
government  argued  that  this  directive 
would  potentially  hinder  the  ability  of 
U.S.  companies  to  communicate  with 
their  subsidiaries  and  customers  in 
Europe.  The  German,  U.K.,  and  French 
governments  also  spoke  out  against  the 
directive.** 

57.  In  1992,  the  EC  proposed  a  revised 
privacy  directive  that  has  not  yet  been 
adopted,  but  addresses  some  of  the 
major  concerns  of  U.S.  industry.**  In 
particular,  the  revised  proposal  is  less 
restrictive  than  the  original  with  respect 
to  transborder  data  flow.  In  determining 
whether  the  destination  country  affords 
a  sufficient  degree  of  privacy  protection, 
nations  may  consider  the  specific 
circumstances  of  each  data  transfer  on  a 
case-by-case  basis,  rather  than  on  an 
overall  country  assessment,  taking  into 
account  the  nature  of  the  data,  the 
purpose  and  duration  of  processing,  and 
professional  rules.*' 

58.  The  1992  Privacy  Directive  would 
require  EC  member  countries  to  have 
independent  super\isory  authorities  for 
the  protection  of  personal  data.  These 
advisory  bodies  would  monitor 
implementation  of  national  laws 
adopted  as  a  result  of  the  EC  privacy 
directive  and  would  have  the  power  lo 
bring  action  against  infringements  of  the 
law.*" 

59.  The  1992  Privacy  Directive  also 
acknowledges  contractual  provisions 
that  protect  data  subjects'  rights,  but 
still  does  not  recognize  voluntary  self- 
regulation,  practiced  widely  by  U.S. 
industry .*9  It  considers  intracorporate 
data  transfers  between  and  among  a 
company  and  its  overseas  subsidiaries 
and  affiliates  to  be  communications  to  a 
third  party  and  subject  to  privacy 
regulations.  Member  States  therefore 
still  would  be  able  to  block  the 
transborder  flow  of  intracorporate  data, 
if  the  privacy  regulations  in  the  country 
receiving  the  data  are  determined  to  be 
inadequate.  The  1992  Privacy  Directive 


"Id.. art.  24. 

••Commission  of  the  European  Communities. 
Amended  Proposal  for «  Council  Directive  on  the 
Protection  of  Individuals  with  Regard  to  the 
Processing  of  Personal  Data  and  on  the  Free 
Movement  of  Such  Data,  COM(92)  422  final— SYN 
287  (1992  Privacy  Directive). 

•'W.,an.  26. 

<*  A  number  of  European  countries  have  already 
established  data  commissions  to  fulfill  this  roie.  See 
also  discussion  supra  at  note  61. 

•*Tbe  EC  has  commissioned  a  study  of  U.S. 
privacy  policies  to  determine  the  effectiveness  of 
self-regulation  by  private  industry  in  the  United 
States.  The  1992  Privacy  Directive  would  allow 
trade  associations  to  create  codes  of  conduct  within 
the  framework  of  the  Directive.  See  1992  Privacy 
Directive,  arts.  28.  30.  Such  codes  would  not  be 
comparable  to  self-regulation  as  practiced  by  U.S. 
industrv.  however,  as  those  codes  would  be 
approved  and  enforced  by  the  supervising  body  In 
the  country'. 
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has  not  been  rati  Bed  due  to  remaining 
concerns  witliin  the  EC  business 
community  over  such  issues  as  how  to 
determine  the  adequacy  of  foreign  data 
protection  laws. 

60.  In  addition  to  the  1992  Privacy 
Directive,  the  EC  is  considering  a 
proposed  directive  that  would 
harmonize  regulations  in  Member  States 
designed  to  protect  the  privacy  of 
telephone  subscribers. ■'<>  Generally,  the 
proposed  ISDN  Directive  would  allow 
telephone  companies  to  collect  and 
store  only  that  information  that  is 
necessary  to  provide  requested  services, 
require  subsaiber's  consent  to  provide 
such  information  to  third  parties, 
guarantee  adequate  protec^on  against 
unauthorized  access,  and  require 
telephone  companies  to  provide  a  call 
blocking  option  for  calling  line 
identification. 

4.  Areas  of  Inquiry 

61.  KTIA  solicits  comment  on 
whether  U.S.  industry  believes  that  the 
OECD  Guidelines  and  the  COE 
Convention  are  adequate  instruments  to 
protect  individuals'  right  to  privacy  over 
telecommunications  networks.  Should 
there  be  any  change  in  U.S. 
international  privacy  policy  beyond 
individual  firms'  support  for  voluntary 
OECD  guidelines  related  to  transborder 
data  flows?  What  impact  would 
ratification  of  the  EC's  1992  Privacy 
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Directive  or  ISDN  Directive  have  on  the 
Nn?  Would  the  United  States  need  to 
adopt  additional  privacy  laws 
applicable  to  the  private  sector  to  ensure 
that,  as  the  Nn  develops,  it  is  not 
excluded  from  exchanging  personal 
information  with  the  K7  Could 
problems  arise  for  international  calls 
originating  in  the  United  States  if  the  EC 
requires  specific  technologies  or 
policies  to  be  implemented  that  are 
different  from  those  in  use  in  the  United 
States?  For  example,  deployment  of  SS7 
is  necessary  in  order  for  calling  parties 
to  block  transmittal  of  their  telephone 
number  to  called  parties.  Different 
standards  exist  for  technological 
solutions  to  privacy  concerns  such  as 
encryption.  To  what  extent  does 
international  network  configuration 
have  an  impact  on  privacy 
considerations?  What  privacy  policies 
have  been  adopted  by  individual 
countries  that  could  serve  as  useful 
models  for  the  United  States  as  it 
develops  Its  privacy  policies  for  the  Nil? 

B.  International  Trade  Agreements: 
G ATT /NAFTA 

62.  Issues  relating  to  privacy  will 
continue  to  be  a  growing  international 
trade  issue  as  other  countries  and 
regions  develop  their  own  information 
networks.  The  protection  of  individual 
privacy  is  mentioned  in  both  the  GATT 
Telecommunications  Annex  and  the 
telecommunications  chapter  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).  Both  documents  focus  on  the 
right  of  users  and  service  providers  to 
access  and  use  the  public 
telecommunications  network  on  a 


nondiscriminatory  basis.  However, 
under  both  GATT  and  NAFTA,  laws  or 
regulations  that  protect  privacy  of 
individuals  in  the  processing  and 
dissemination  of  personal  data  are 
permissible  so  long  as  they  are  not 
applied  in  a  discriminatory  manner  or 
as  a  disguised  restriction  on  trade." 
Will  such  provisions  adequately  limit 
the  ability  of  a  signatory  country  to 
impose  its  own  privacy  framework  on 
other  signatory  countries,  while 
allowing  for  a  free  flow  of  information? 
Given  that  the  telecommunications 
networks  that  are  part  of  the  Nil  extend 
across  U.S.  borders  into  Canada  and 
Mexico,  will  the  United  States  need  to 
consider  how  those  countries  address 
privacy  issues  as  we  develop  our 
policies  in  this  area? 

Vm.  Conclusion 

63.  NTIA  hereby  requests  comments 
in  this  inquiry  to  be  filed  on  or  before 
March  14. 1994. 

Dated:  February  7, 1994. 
Larry  Inring 

Assistant  Secntary  ofCoaunettxfor 
Communications  and  Infonnation. 
(FR  Doc.  94-3185  Filed  2-10-94;  8:45  ami 
BMJJNQ  COM  *S1«-t»-» 


Ti  The  GATT  exception  (or  privacy  states  that  "A 
Party  may  take  such  measures  as  are  necessary  to 
ensure  the  security  and  cooTideDtiallty  of 
massages.  .  .  .~  GATT  Doc  MTN.TNSAV/FA,  at  18 
(1990).  The  NAFTA  statas  that  any  Party  to  tha 
agreement  may  pass  any  measure  to  "ensure  the 
security  and  confidentiality  of  messages,'*  or  to 
"protect  the  privacy  of  subacrtben  to  public 
teleoommunicationa  transport  nerworks  or 
servicea."  North  American  free  Ttvde  Agreement, 
an  1302(5)  (1992).  Heln's  Na  KAV  3417. 
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DEPARTMENT  OF  EDUCATION 

Fund  for  Innovation  in  Education: 
Innovation  In  Education  Program — 
State  Content  Standards  for  English, 
History,  Geography,  Civics,  Foreign 
Languages,  and  the  Arts 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Priorities  for 
Fiscal  Years  1994  and  1995. 

SUMMARY:  The  Secretary  proposes 
absolute  priorities  for  fiscal  years  1994 
and  1995  for  the  Fund  for  Innovation  in 
Education:  Innovation  in  Education 
Program.  The  Secretary  takes  this  action 
to  focus  Federal  financial  assistance  on 
State  content  standards  as  the  starting 
point  for  systemic  school  improvement. 
The  final  priorities  will  assist  projects  to 
develop  and  implement  State  content 
standards,  kindergarten  through  grade 
12  (K-12),  in  English,  history, 
geography,  civics,  foreign  languages, 
and  the  arts,  together  with  new 
approaches  to  teacher  education  and 
certification  appropriate  to  the  content 
standards. 

DATES:  Conunents  must  be  received  on 
or  before  March  14, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Bryan  Gray,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  522, 
Washington.  DC  20208-5524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Seresa  Simpson,  U.S.  Department  of 
Education.  555  New  Jersey  Avenue. 
N\V.,  room  522,  Washington.  DC  20208- 
5524.  Telephone:  (202)  219-1496. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Dual  Party 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Fund 
for  Innovation  in  Education  supports 
projects  that  show  promise  of 
identifying  and  disseminating 
innovative  educational  approaches  at 
the  preschool,  elementary,  and 
secondary  levels.  The  program  is 
authorized  under  Part  F  of  Title  IV  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Augustus  F.  Hawkins-Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988.  Public  Law  100-297. 

The  proposed  priorities  in  this  notice 
support  the  National  Education  Coal 
that  calls  for  U.S.  students  to  leave 
grades  four,  eight,  and  twelve  having 
demonstrated  competency  in 
challenging  subject  matter. 


Defining  what  students  in  a  State 
should  learn  is  a  critical  step  in  the 
process  of  ensuring  that  the  State's 
students  are  prepared  to  meet 
challenging  standards.  Certain  States 
have  already  developed  challenging 
content  standards  in  one  or  more 
subjects  that  provide  guidelines  to  local 
schools  and  districts  for  the  content  of 
what  should  be  taught.  The  Secretary 
has  supported  similar  efforts  in  the  past 
in  m.athematics  and  science.  Engaging 
more  States  in  this  process  will  help  to 
achieve  a  national  consensus  on  the 
importance  of  challenging  standards  for 
all  students  and  prepare  the  way  for 
students  to  reach  these  standards. 

States,  or  States  working  with  other 
entities  of  their  own  choice,  may  apply 
for  funding  to  support  projects  in  one  or 
more  of  the  disciplines  cited  in  the 
proposed  priorities.  The  Secretary 
believes  that  States  must  participate  as 
lead  agents  in  the  development  of 
content  standards  and  related  activities 
because  they  bear  central  responsibility 
in  matters  of  education.  State  leadership 
is  essential  to  coordinate  efforts  to  raise 
standards  for  all  students,  to 
disseminate  content  standards,  to 
influence  new  directions  in  teacher 
education  and  professional 
development,  and  to  establish 
appropriate  criteria  for  teacher 
certification.  In  every  case  the 
development  of  content  standards  must 
be  accompanied  by  closely  related  plans 
for  teacher  education  and  licensing  or 
certification,  as  well  as  for  professional 
development  and  recertification.  As 
States  rethink  their  policies  regarding 
teacher  certification  and  professional 
development,  they  are  urged  to  draw  on 
relevant  work  of  groups  such  as  the 
National  Board  for  Professional 
Teaching  Standards,  the  National 
Association  of  State  Directors  of  Teacher 
Education  and  Certification,  and  the 
National  Council  for  the  Accreditation 
of  Teacher  Education. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these  priorities 
for  fiscal  year  1994  will  be  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

Absolute  Priority  1 — State  Content 
Standards  for  English 


Absolute  Priority  2 — State  Content 

Standards  for  History 
Absolute  Priority  3 — State  Content 

Standards  for  Geography 
Absolute  Priority  4 — State  Content 

Standards  for  Civics 
Absolute  Priority  5 — State  Content 

Standards  for  Foreign  Languages 
Absolute  Priority  6 — State  Content 

Standards  for  the  Arts 
Absolute  Priority  7 — State  Content 

Standards  for  Two  or  More  of  the 

Disciplines  in  Absolute  Priorities  1-6 

To  meet  one  of  these  seven  priorities, 
an  application  must  be  for  a  project  in 
which  a  State,  or  a  State  in  collaboration 
with  other  entities,  carries  out  all  of  the 
following  activities: 

(a)  Develops  challenging  State  content 
standards,  kindergarten  through  grade 
12  {K-12).  that  will  be  made  available 
for  use  by  local  schools  and  districts. 
The  standards  must  be  designed  to  serve 
as  the  foundation  for  coherent,  non- 
repetitive  curricula  carefully  designed 
to  ensure  that  all  children  study 
challenging  subject  material  in  every 
grade,  K-12.  The  standards  must  cover 
English,  History,  Geography.  Civics, 
foreign  languages  or  the  arts,  or  a 
combination  of  two  or  more  of  these 
disciplines.  The  development  of  the 
standards  must  involve  classroom 
teachers,  university  and  st;hool-based 
content  specialists  in  English.  Histor\', 
Geography.  Civics,  foreign  languages,  or 
the  arts;  State  and  local  school 
administrators,  representatives  of 
private  schools,  specialists  in  teacher 
education,  representatives  of  the  State 
legislature,  the  Governor's  office.  State 
and  local  boards  of  education; 
representatives  of  business,  labor, 
industry-,  the  community  at  large; 
parents,  and  other  appropriate  parties. 
The  standards  must  refiect  a  Statewide 
consensus. 

(b)  Develops  model  guidelines  for 
effective  approaches  to  teacher 
education  and  initial  licensing  or 
certification  aligned  with  challenging 
State  content  standards.  The  modal 
guidelines  must  be  developed  in 
cooperation  with  one  or  more 
institutions  of  higher  education  in  the 
State.  The  work  of  designing  these 
model  guidelines  must  also  involve 
collaboration  among  scholars  and 
specialists,  teachers  and  administrators 
from  public  or  private  schools,  and  State 
and  local  policymakers. 

(c)  Develops  criteria  for  teacher 
recertification.  and  designs  and  pilot 
tests  a  model,  cost-effective  inservice 
professional  development  program  for 
teachers  based  on  challenging  State 
content  standards.  The  work  of 
designing  these  programs  must  involve 
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collaboration  among  scholars  and 
.specialists,  teachers  and  administrators 
from  public  or  private  schools,  ar.d  State 
end  local  policymakere.  In  addition, 
these  programs  must  be  pilot-tested  in  a 
variety  of  sciiools  throug^iout  each  State. 

(d)  Provides  the  Secretary  with  a  copy 
of  the  evaluation  cond\ic1ed  under  34 
CFR  75  590 

To  guide  the  acti«ties  of  the  project, 
^*ach  project  must  establish  an  overall 
advisory  committee  that  includes 
representatives  of  each  of  the  groups 
specified  in  (a)  above. 


Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
deveiope-J  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 


notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  US.C.  3151. 
Dated  February  7, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary- for  Educa'Jona!  fleseoir/i 
and  Imprcvemettt. 

(Catalog  of  Federal  Domestic  Assist anre 
Numher  &4  215E.  Fund  for  Innovation  in 
Education:  Innovation  in  Education  Program) 
[FR  Doc.  94-3310  Filed  2-10-94;  8.45  a-Ti) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  524 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Progress 
Reports 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Progress  Reports  in  order  to  update 
information  noted  on  the  progress 
report,  to  specify  time  frame  -  for  the 
preparation  of  a  progress  report,  to 
allow  for  waiver  by  the  inmate  of  the 
two-thirds  review  hearing,  to  eliminate 
provisions  for  the  retention  of  outdated 
progress  reports,  and  to  make  other 
procedural  changes.  This  amendment  is 
intended  to  update  agency  procedures 
(including  clarification  for  inmates 
committed  under  the  Sentence  Reform 
Act)  and  to  conform  to  Parole 
Commission  procedures  concerning 
waiver  of  the  two-thirds  review  hearing. 
EFFECTIVE  DATE:  February  11, 1994. 
ADDRESSES:  CfTice  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street  N^.V..  Washington.  IX 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phorte  (202)  514- 
6655. 

SUPPt-EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Progress  Reports.  A  final 
rule  on  this  subject  was  published  in  the 
Federal  Register  on  December  3,  1990 
(55  FR  49976). 

Revised  procedures  of  the  Parole 
Commission  allow  for  waiver  by  an 
inmate  of  the  hearing  on  two-thirds 
review.  Section  524.41(b)  is  therefore 
amended  to  specify  that  a  progress 
report  is  prepared  for  a  two-thirds 
review  unless  the  inmate  has  waived  the 
parole  hearing.  As  a  separate  procedural 
change,  paragraph  (a)  of  this  section  is 
amended  to  specify  a  time  frame  for  a 
progress  report  being  prepared  for  an 
inmate's  initial  parole  hearing. 

An  inmate  committed  under  the 
Sentence  Reform  Act  is  not  eligible  for 
parole,  but  may  instead  be  eligible  for 
release  to  a  term  of  supervision.  Existing 
regulations  in  28  CFR  524.41(c)  specify 
that  a  progress  report  is  prepared  as  a 
pre-release  record  review  at  least  eight 
months  prior  to  the  inmate's 
presumptive  parole  date.  This 
amendment  provides  for  the  preparation 
of  a  progress  report  for  release  of  an 
offender  to  a  term  of  supervision. 


Paragraph  (d)  of  §  524.41  is  amended 
to  specify  the  same  time  frame  (i.e.. 
within  the  previous  180  days)  used  in 
paragraph  (a)  of  the  section. 

Para^ph  (e)  of  §  524.41  is 
redesignated  as  paragraph  (f),  and  a  new 
paragraph  (e)  is  added  to  specify  that  a 
progress  report  be  prepared  at  least  once 
every  twenty  four  months  for  each 
designated  inmate.  This  is  intended  to 
help  ensure  continuity  in  maintaining 
records  of  an  inmate's  institutional 
adjustment  and  accomplishments. 

Section  524.42,  Retention  of  reports, 
is  removed.  Each  progress  report 
contains  a  summary  of  previous 
progress  reports,  and  the  Bureau 
believes  it  unnecessary  to  retain  the 
outdated  reports. 

Former  §§  524.43  and  524.44  are 
redesignated  as  §§  524.42  and  524.43. 
Redesignated  §  524.42  is  revised  to 
update  the  information  contained  in  the 
current  progress  report.  Internal 
instructions  to  staff  s{>ecify  that  the 
information  required  by  paragraph  (p) 
on  institutional  adjustment  summarizes 
information  from  previous  progress 
reports.  Redesignated  §  524.43  is  revised 
to  clarify  the  inmate's  access  to  progress 
reports  in  light  of  the  change  in 
procedures  regarding  retention  of 
progress  reports.  Copies  of  previous 
progress  reports  will  not  be  available  as 
they  are  no  longer  being  retained  in  the 
inmate's  central  file  following  the 
preparation  of  a  new  progress  report.  As 
revised.  §  524.43  specifies  that  copies 
are  to  be  offered  to  inmates  when  they 
are  newly  prepared.  Requests  for  copies 
of  progress  reports  ordinarily  are  made 
by  inmates  at  this  time.  If  the  inmate 
desires  to  receive  a  copy  of  a  previous 
progress  report,  the  inmate  should  so 
request  before  the  progress  report  is 
purged  from  his  or  her  central  file. 

Because  these  amendments  involve 
procedural  matters  and  impose  no 
additional  restrictions  on  inmates,  the 
Bureau  finds  good  cause  for  exempting 
the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 


the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  524 

Prisoners. 
Kathleen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  524  in 
subchapter  B  of  28  CFR.  chapter  V  is 
amended  as  set  forth  below. 

Subchapter  B — Inmate  Admission, 
Classification,  and  Transfer 

PART  524— CLASSIFICATION  OF 
INMATES 

1.  The  authority  citation  for  28  CFR 
part  524  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3521- 
3528.  3621,  3622.  3624,  4001,  4042.  4081. 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1. 1987), 
5006-5024  (Repealed  October  12. 1984  as  to 
offenses  committed  after  that  date).  5039;  21 
use.  848;  28  U.S.C.  509.  510:  28  CFR  0.95- 
0.99. 

2.  Section  524.41  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  and  (d). 
by  redesignating  paragraph  (e)  as 
paragraph  (f),  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  524.41    Types  of  progress  reports. 

***** 

(a)  Initial  Hearing — prepared  for  an 
inmate's  initial  parole  hearing  when 
progress  has  not  been  summarized 
within  the  previous  180  days. 

(b)  Statutory  Interim/Two-Thirds 
Review — prejiared  for  a  parole  hearing 
conducted  18  or  24  months  following  a 
hearing  at  which  no  effective  parole 
date  was  established,  or  for  a  two-thirds 
review  (see  28  CFR  2.53)  unless  the 
inmate  has  waived  the  parole  hearing. 

(c)  Pre-Release — 

(1)  Record  Review — prepared  for  and 
mailed  to  the  appropriate  Parole 
Commission  office  at  least  eight  months 
prior  to  the  inmate's  presumptive  parole 
date. 

(2)  Final — prepared  at  least  90  days 
prior  to  the  release  of  an  offender  to  a 
term  of  supervision. 

(d)  Transfer  Report — prepared  on  an 
inmate  recommended  and/or  approved 
for  transfer  to  a  community  corrections 
center  (CCC)  or  to  another  institution 
and  whose  progress  has  not  been 
summarized  within  the  previous  180 
days. 

(e)  Biennial  Report — a  progress  report 
shall  be  completed  on  each  designated 
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inmate  at  least  once  every  24  months  if 
not  previously  generated  for  another 
reason  required  by  this  section. 


§  524.42    [Removed] 

§§  524.43  and  524.44    [Redesignated  as 
§§524.42  and  524.43  and  Revised] 

3.  Section  524.42  is  removed  and 
§§  524.43  and  524.44  are  redesignated  as 
§§  524.42  and  524.43  and  are  revised  to 
read  as  follows: 

§  524.42    Content  of  progress  reports. 

Staff  shall  include  the  following  in 
each  progress  report: 

(a)  Institution  (full  name)  and  Date; 

(b)  Type  of  Progress  Report; 

(c)  Committed  name; 

(d)  Registration  number; 

(e)  Age; 

(f)  Present  security  and  custody  level; 

(g)  Offense(s)  for  which  committed; 
(h)  Sentence; 

(i)  Date  sentence  began; 
(j)  Time  served  to  date,  including  jail 
time  credit; 


(k)  Good  conduct  time/Extra  good 
time  earned; 

(1)  Statutory  good  time  withheld  or 
forfeited;  Disallowed  good  conduct 
time; 

(m)  Projected  release  date; 

(n)  Most  recent  Parole  Commission 
action,  including  any  special  conditions 
or  requirements  (if  applicable); 

(0)  Detainers  and  pending  charges  on 
file; 

(p)  Institutional  adjustment;  this 
ordinarily  includes  information  on  the 
inmate's: 

(1)  Program  plans; 

(2)  Work  assignments  and  skills 
acquired; 

(3)  Educational/vocational 
participation; 

(4)  Counseling  programs; 

(5)  Incident  reports; 

(6)  Institutional  movement; 

(7)  Physical  and  mental  health, 
including  any  significant  mental  or 
physical  health  problems,  and  any 
corrective  action  taken;  and 

(8)  Financial  responsibility. 


(q)  Release  planning: 

(1)  Where  appropriate,  staff  shall 
request  that  the  inmate  provide  a 
specific  release  plan; 

(2)  Staff  shall  identify  available 
release  resources  (including  CCC)  and 
any  particular  problem  that  may  be 
present  in  release  planning. 

§  524.43    Inmate's  access  to  progress 
reports. 

Upon  request,  an  inmate  may  read 
and  receive  a  copy  of  any  progress     - 
report  retained  in  the  inmates  central 
file  which  had  been  prepared  on  that 
inmate  after  October  15,  1974.  Staff 
shall  allow  the  inmate  the  opportunity 
to  read  a  newly  prepared  progress  report 
and  shall  request  the  inmate  sign  and 
date  the  report.  If  the  inmate  refuses  to 
do  so,  staff  witnessing  the  refusal  shall 
document  this  refusal  on  the  report. 
Staff  shall  then  offer  to  provide  a  copy 
of  the  progress  report  to  the  inmate. 

IFR  Doc.  94-3285  Filed  2-10-94;  845  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.215C] 

Fund  for  Innovation  in  Education: 
Technology  Education  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1994 

Purpose  of  Program:  To  provide 
assistance  to  develop  materials  for 
educational  television  and  radio 
programming  for  use  in  elementary  and 
secondary  education  together  with 
programs  that  use  telecommunications 
and  video  resourc-es  for  the  instruction 
of  public  and  private  elementary  and 
secondary  school  students  and  for 
related  teacher  training  programs  for 
public  and  private  school  teachers. 
Telecommunications  means  the  full 
range  of  technologies  that  can  be  used 
for  educational  instruction. 

Eligible  Applicants:  State  educational 
agencies  (SEAs).  local  educational 
agencies  (LEAs).  institutions  of  higher 
education,  private  schools,  and  other 
public  and  private  agencies, 
organizations  and  institutions. 

Deadline  for  Transmittal  of 
Applications:  April  29, 1994. 

Deadline  for  Intergovernmental 
Eeview:  June  28,  1994. 

Applications  Available:  March  7, 
1994. 

Estimated  Available  Funds: 
$1,000,000. 

Estimated  Range  of  Awards:  $5,000- 
$200,000. 


Estimated  Average  Size  of  Awards: 
$50,000. 
Estimated  Number  of  Awards:  20. 

Note:  The  Department  is  not  tx)und  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80.  81.  82. 
85,  and  86. 

Priorities:  The  priorities  in  the  notice 
of  final  priorities  for  this  program,  as 
published  elsewhere  in  this  isrfue  of  the 
Federal  Register,  apply  to  this 
competition.  This  program  and  the 
priorities  support  the  National 
Education  Goals. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210(b). 
Under  34  CFR  75.210(c).  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretary 
distributes  the  additional  points  as 
follows: 

Plan  of  operation.  (34  CFR 
75.210(b)(3)).  Ten  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Evaluation  Plan.  (34  CFR 
75.210(b)(6)).  Five  additional  points  are 


added  to  this  criterion  for  a  possible 
total  of  15  points. 

For  Applications  or  Information 
Contact:  Beverly  Coleman  or  Adria 
White.  U.S.  Department  of  Education. 
555  New  Jersey  Avenue.  NW.,  room  502, 
Washington.  DC  20208-5644. 
Telephone  (202)  219-2116.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  (in  Washington.  DC  202 
area  code,  telephone  708-9300)  between 
8  a.m.  and  8  p.m..  Eastern  time.  Monday 
through  Friday.  Information  about  the 
Department's  funding  opportunities, 
including  copies  of  application  notices 
for  discretionary  grant  competitions,  can 
be  viewed  on  the  Department's 
electronic  bulletin  board  (ED  Board), 
telephone  (202)  260-9950;  or  on  the 
Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  3151,  3153. 
Dated:  February  3,  1994. 
Shftron  P.  Rcbinson, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[PR  Doc.  94-3309  Filed  2  10-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Fund  for  Innovation  in  Education  (FIE); 
Technology  Education  Program — 
Teacher  Networt<ing  Project 

AGENCY:  Department  of  Education. 
ACTION:  NoUce  of  Final  Priorities  for 
Fiscal  Year  1994. 

SUMMARY:  The  Secretary  announces  an 
absolute  priority  for  Fiscal  Year  1994 
under  the  Fund  for  Innovation  in 
Education:  Technology  Education 
Program  for  teacher  networking  projects. 
The  Secretary  takes  this  action  to  focus 
Federal  Fmancial  assistance  on  model 
projects  that  demonstrate  compelling 
applications  of  electronic  networks  in 
support  of  teacher  professional 
development.  The  priority  is  intended 
to  (1)  increase  teacher  participation  in 
learning  communities  of  colleagues  to 
enhance  teachers'  access  to  resources  for 
self  improvement,  and  (2)  provide  more 
information  about  how  teachers  can  use 
electronic  networks  as  an  effective 
means  of  professional  development.  The 
Secretary  also  announces  a  competitive 
priority  for  projects  that  propose 
particularly  effective  ways  of  providing 
professional  development  networks  for 
teachers  in  schools  with  concentrations 
of  students  from  poor  families. 
EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Coleman  or  Adria  White,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  N.W.,  Room  502, 
Washington,  DC.  2020&-5644. 
Telephone:  (202)  219-2116.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUP^EMENTARY  INFORMATION:  The 
absolute  priority  in  this  notice  supports 
the  National  Education  Goals,  and  in 
particular  Goal  Three,  which  calls  for 
American  students  by  the  year  2000  to 
demonstrate  competency  in  challenging 
subject  matter  and  for  ail  students  to 
learn  to  use  their  minds  well,  so  they 
are  prepared  for  responsible  citizenship, 
further  learning  and  productive 
ernplojinent. 

One  promising  approach  to  meetmg 
the  instructional  challenges  that  arise 
from  implementing  standards-based 
reform  is  to  provide  teachers  with 


immediate  access  to  information  and 
help.  This  is  possible  when  teachers, 
linked  through  a  computer-based 
electronic  network,  form  a  learning 
community  that  allows  participants  to 
draw  upon  the  combined  knowledge 
and  resources  of  all  participants  in  the 
network  and  bring  those  resources  to 
bear  on  questions  they  face  in  their  own 
classrooms. 

Electronic  networks  designed  to 
enhance  teacher  professional  growth  are 
becoming  increasingly  available  to 
teachers.  For  example,  at  least  25  States 
now  have  Statewide  electronic 
networks.  Yet  there  is  little 
understanding  of  what  it  takes  for  a 
network  to  be  successful  in  meeting  user 
needs,  to  be  cost  effective,  and  to 
maintain  continuing  user  interest  and 
gamer  long-term  financial  support. 

Through  this  absolute  priority,  the 
Secretary  intends  to  support  projects 
that  model  compelling  applications  of 
electronic  networking  in  support  of 
teacher  professional  development.  By 
providing  support  for  the  demonstration 
of  model  networking  projects,  the 
Secretary  intends  to  stimulate  and 
promote  the  practice  of  teacher 
networking,  and  to  learn  more  about 
what  it  takes  for  teacher  networks  to  be 
effective. 

The  implementation  of  standards- 
based  reform  presents  particularly 
severe  challenges  to  schools  located  in 
areas  plagued  by  poverty  and  economic 
distress.  Teachers  in  schools  that  serve 
large  numbers  of  low-income  students 
frequently  lack  access  to  professional 
development  resources  and 
opportunities.  The  Secretary  intends  to 
address  this  problem  by  providing 
support  for  projects  that  offer 
particularly  effective  professional 
development  opportunities  by  means  of 
electronic  networks  to  teachers  in 
schools  with  high  concentrations  of 
students  from  low-income  families. 

On  November  12,  1993,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (58  FR  60009). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Analysis  of  the  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  five  parties  submitted 
comments.  An  analysis  of  the  comments 
follows. 

Comment:  Two  commenters  suggested 
that  training  of  network  participants  in 
the  use  of  telecommunications  be 
required  as  part  of  the  project  activities. 


Discussion:  The  Secretary  agrees  that 
effective  user  training  is  an  essential 
element  that  should  not  be  overlooked 
in  developing  successful  models  of 
electronic  networking. 

Changes:  The  priority  has  been 
modified  to  require  a  model  networking 
project  to  include  teacher  training  in  the 
use  of  the  network  as  one  of  the 
required  professional  development 
activities. 

Comment:  One  commenter  suggested 
that  the  Secretary  reward  applications 
that  propose  to  place  the  connection  to 
the  network  as  close  as  possible  to  the 
teachers'  workspace. 

Discussion:  The  Secretary  intends  to 
allow  the  greatest  amount  of  flexibility 
and  variety  in  the  projects  that  are 
funded.  Teacher  professional 
development  occurs  in  a  variety  of 
settings  and  therefore,  connections  to 
networks  will  be  encouraged  in 
classrooms,  in  teachers'  homes,  at 
teacher  training  centers,  or  other  places 
where  professional  development  can  be 
fostered. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  Secretary  give  special 
consideration  to  networking  projects 
that  provide  connections  with 
university  and  college  systems.  Another 
commenter  suggested  that  grant  funds 
should  be  specially  reserved  for 
institutions  of  higher  education  and  that 
network  proposals  from  institutions 
should  not  compete  with  State-wide 
network  initiatives.  Another  commenter 
suggested  that  State-wide  networks  that 
allow  access  by  all  public  schools  be 
encouraged.  Tne  commenter  also 
recommended  that  priority  be  given  to 
State-wide  networks  that  include 
cooperative  efforts  among  school 
districts.  State  departments  of 
education,  and  universities. 

Discussion:  The  Secretary  did  not 
specify  who  should  be  included  in  an 
electronic  network  in  order  to  allow 
potential  applicants  the  greatest 
flexibility  to  form  projects  to  meet  local 
and  State  needs.  Therefore,  colleges  and 
universities  could  be  included  in 
networking  projects.  The  Secretary 
hojjes  to  fund  projects  that  vary  in  terms 
of  size,  organizational  arrangements, 
technology  applications,  and 
networking  approaches.  The  Secretary 
encourages  a  broad  range  of  participants 
to  ensure  that  successful  models  of 
electronic  networks  are  developed  and 
documented.  The  design  of  the  project 
will  be  l^ft  to  the  discretion  of  the 
applicant. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  require  projects  to 
include  support  to  help  learning- 
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challenged  students  gain  access  to 
resources  available  through  networks. 

Discussion:  The  Secretary  hopes  to 
fund  a  broad  range  of  projects  that 
demonstrate  successful  models  of 
teacher  professional  development.  A 
project  that  trains  teadiers  to  help 
learning-challenged  students  to 
participate  in  electronic  networking 
activities  is  allowable;  however,  projects 
would  not  be  required  to  have  such  a 
focus. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  schools  serving  poor  families  be 
linked  with  schools  that  already  have 
access  to  a  variety  of  resources  through 
networks. 

Discussion:  The  Secretary  recognizes 
the  need  to  provide  special  attention  to 
schools  ser\'ing  poor  families  and  has 
already  addressed  this  concern  in  the 
competitive  priority.  The  Secretary  will 
award  a  10-point  preference  through  the 
competitive  priority  to  model  projects 
that  use  electronic  networks  for  teachers 
in  schools  and  classrooms  with  high 
concentrations  of  students  from  low- 
income  families.  However,  the  project 
design  and  strategy  will  be  left  to  the 
discretion  of  the  applicant. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  require  that  projects 
utilize  the  Internet.  Another  commenter 
suggested  that  the  Secretary  emphasize 
the  support  of  electronic  networks  in 
rural  areas. 

Discussion:  The  Secretary  believes 
that  both  of  these  comments  are  already 
addressed  'n  the  priority.  First,  the 
priority  requires  that  each  teacher 
networking  project  provide  teachers 
access  to  education  data  bases  and  other 
sources  of  information,  including  access 
to  the  Internet.  Second,  the  Secretary 
suggests  one  example  of  professional 
development  activities  might  be  a 
project  that  prepares  teachers  to  expand 
learning  opportunities  for  students  in 
inner-qity  urban  or  isolated  rural 
schools.  The  competitive  priority  also 
gives  a  10-point  preference  to  projects 
that  use  electronic  networks  to  serve 
teachers  in  schools  and  classrooms  with 
high  concentrations  of  students  from 
low-income  families,  many  of  which 
mav  be  located  in  rural  areas. 
Changes:  None. 

Comment:  One  commenter  suggested 
that  line  charges  and  costs  for  release 
time  for  school  personnel  to  participate 
in  networking  activities  be  allowed  as 
part  of  the  project  funding. 

Discussion:  Both  telecommunications 
charges  and  costs  for  release  time  for 
school  f)ersonnel  to  participate  in 
training  that  utilizes  electronic 


networking  are  allowable  costs. 
However,  those  costs  must  be  justified 
withir\the  guidelines  set  forth  by  the 
Education  Department  General 
Administrative  Regulations  (34  CFR 
74.170-74.176)  and  the  FIE  Program. 
Changes:  None. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Model  Projects  That  Demonstrate 
Applications  of  Electronic  Networks  for 
Teacher  Professional  Development 

The  Secretary  is  seeking  teacher 
networking  projects  that  are  designed  to 
achieve  the  following  purposes  (a) 
increase  teacher  access  to  and 
participation  with  their  colleagues  in 
electronic  networks  that  provide 
resources  for  professional  development: 
and  (b)  improve  student  instruction  in 
the  core  subjects  of  English,  science, 
mathematics,  hi.story,  geography,  civics, 
foreign  languages  and  the  arts. 

Each  proposed  teacher  networking 
project  mu.st  include  the  following: 

(1)  A  unifying  focus  for  the 
professional  development  activities  of 
the  network  on  some  aspect  of 
standards-based  reform.  For  example,  a 
network  might  focus  its  activities  on 
helping  teachers  make  the  adjustments 
needed  within  their  classrooms  to  meet 
challenging  State  content  standards  in 
one  of  the  core  subjects;  expanding 
learning  opportunities  for  students  in 
inner-city  urban  or  isolated  rural 
schools;  or  changing  classroom 
instructional  practices  to  incorporate 
hands-on  learning,  motivate  students  to 
meet  more  demanding  expectations,  or 
improve  the  quality  and  use  of  student 
assessments. 

(2)  Computer-based  electronic 
communication  among  individuals  and 
groups  of  individuals;  exchange  of 
textual  information,  including  transfer 
of  documents;  and  provision  of  access  to 
education  data  bases  and  other  sources 
of  information,  including  access  to 
Internet. 

(3)  Professional  development 
activities  that  include  creating  a 
learning  community  of  professional 
colleagues  with  a  clearly  defined 
common  interest;  linking  participating 
teachers  with  one  another  and  with 
researchers  and  other  sources  of 
research  and  practical  knowledge  about 
the  defined  area  of  interest;  facilitating 


and  providing  structure  for  focused 
electronic  discussions  by  network 
participants;  training  teachers  to  make 
effective  use  of  networking  resources; 
and  providing  direct  and  timely 
responses  to  teachers'  questions. 

(4)  Documentation  activities  that 
describe  critical  events  in  planning, 
implementing,  and  operating  the 
network;  that  archive  and  analyze  the 
results  of  network  use;  and  that 
summarize  data  about  user  needs,  cost 
effectiveness,  and  long-term  network 
maintenance  that  have  been  compiled 
from  the  project  experiences. 

Competitive  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretarv',  under  34 
CFR  75.105(c)(2)(i),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  10  points  to  an  applioilion 
that  meets  this  competitive  priority  m  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program:  Projects  that 
use  electronic  networks  to  provide 
professional  development  opportunities 
for  teachers  in  schools  and  classrooms 
with  high  concentrations  of  students 
from  low-income  families. 

Intergovemmenlai  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

APPLICABLE  PROGRAM  REGULATIONS:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82, 
85,  and  86. 

Program  Authority:  20  U.S.C.  3151.  3153. 
(Catalog  of  Federal  Domestic  Assistance 
Number:  84:215C  SecrBtar>''s  Fund  for 
Innovation  in  Education:  "Technology 
Education  Program) 

Dated:  February  3,  1994. 
Sharon  P.  Robinson. 

Assistant  Secretary  for  Educational  Hesearch 
and  Improvement. 
|FR  Doc.  94-3302  Filed  2-10-94;  8:45  am) 
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LBTOf  PUeUCLAWS 

Note:  The  list  of  Public  Laws 
for  the  first  session  of  the 
103d  Congress  has  been 


com^tMl  aMtwin  vesurae 
wtnn  bills  are  enacted  into 
tew  during  the  second  session 
•f  A*  WM  Congmsi.  which 
conwertts  on  January  2Sv 
1994. 

A  cunrKilative  list  of  Public 
Laws  for  the  first  session  of 
the  103d  Congress  was 
published  in  Part  IV  of  the 
Federal  Register  on  January 
3.  t994. 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 
/ .... 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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*5468 


Superintendent  of  Documents  Subscription  Order  Fonn     Charge  yotr  ontt. 

It^maayl 


not 


To  fax  your  orders  (202)  512-2233 


LJT  t5|  ptease  enter  my  subscriptions  as  foBows: 

subscriptions  to  Federal  Register  (FR);  induding  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  MOO  {»612.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDQ,  at  »444  C555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $. 


(Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  persorutl  name 
Additional  addresa/attentlon  line 


Street  address 


City.  State.  Zip  code 


(Ptease  type  of  print) 


For  privacy,  cf)eck  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  metfiod  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    Pn-H 

□  VISA       g  MasterCard    |     |     |     |     [(exolraton  date> 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  iT-n 

Thank  you  for  your  order! 


Daytime  phorw  inciuding  area  code 


Purchase  order  number  (optionaO 


Authorizing  signature  UM 

Mai  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WmUj  CampiUtion  o( 

Presidential 
Docmnents 


This  unique  service  provides  up-to-date 
informatjon  on  Presidentiaf  policies 
and  announcements,  tt  contains  the 
full  text  of  tie  President's  public 
speeches,  statements,  messages  to 
Congress,  news  confererKes,  and  other 
Presidential  matenals  released  by  the 
White  House. 

The  Weekly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  Whit^ 
House  press  reteases.  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order 
It's  easy! 


Cmer  PTJcassing  Code: 

♦5420 

To  fax  your  orders  (202)  512-2233 

I    t  YJES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Class  Mail 


.  Price  includes 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Corr.pany  or  personal  name) 


(Please  t>pe  or  print) 


(.Additional  address/ane&tion  lioe) 


(Street  address) 


(City»  State.  Zip  code) 


(Da>iime  phone  including  area  code) 


(Purchase  order  no.) 


□  $65  Regular  Mail 


For  pri>BC)',  check  l>ox  belaw: 

Q  Do  not  make  my  name  available  to  other  maiiers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    t    I    I    I    I    t    t  ~  D 

□  VISA  □  MasterCard 


(expiration) 


M  M  I  I  t  I 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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And 

How  To  Use  It 


Annoimcdng  the  Latest  Edition 

The  Federal 

Register: 

What  ItJs 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Fonn 
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coptes  of  Th«  Fadenil  Ragiater-What  It  to  and  How  To  Uaa  K,  at  $7.00  per  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
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(Please  type  or  print) 


lZ  visa  or  MasterCard  Account 

1                                1     1 

(Credit  card  expiration  date)               Thank  you  far 

your  order! 

(Authorizing  Signature) 
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(Purchase  Order  No ) 

YES    NO 

May  we  make  your  name/address  available  to  Other  mailers?  I I    I I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
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Order  Now! 

The  United  States 
Government  Manual 
1993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
Other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsMuent  to  March  4,  1933. 

The  MaMal  is  published  by  the  Office  of  the  Federal 
Register,  hBional  Archives  and  Records  Administration. 


$30.00  mr  copy 


The  United  Slates 
Government  Manual 
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Charge  your  order 
tt's  easy! 

To  fax  jour  orders  (202)  512-2250 

[U  YES,  please  send  me  copies  of  the  The  United  Stales  Government  Manual.  1993/94  S/N  069-000-00053-3 

at  $30.00  ($.37.50  foreign)  each. 

The  total  cost  of  my  order  is$ .  Price  includes  regular  domestic  pyostage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


( Please  tvpe  or  print ) 


(Additional  address/attention  line) 
(Street  address)  t^ 


(City.  State,  Zip  code) 


Please  choose  method  of  payment: 

G  Check  payable  to  the  Suf>erintcndent  of  Documents 

□  GPO  Deposit  Account        |    ||    |    ||    ||  -  □ 

□  VISA  □  MasterCard  Account 


m 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Dayiime  phone  including  area  code) 


(Purchase  order  no.) 


(Authori/jng  signature)  (Rsvftss) 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


Docimtent 

Drafting 

Handbook 


Federal  Register 
Document 
Drafting 
iiandbook 

A  Handbook  for 
Regulation  Drafters 

This  handtxxjk  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
devek)pment  procedures, 
document  format,  and  printing 
technology. 


Price  $5.50 


\ 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   •^133  Chmrge  your  order. 

'tTTT'C  ttaeaay! 

I  EjiD^  please  send  me  the  following  indicated  publications:  To  Im  your  orders  ar>d  »i»qo4rtM-(202)  312-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-0003 7-1 

f 

1.  The  total  cost  of  my  order  ts  $ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  sub)ect  to  change. 


Please  Type  or  Print 
2. 


(Company  or  [lenonal  oame) 


(Additional  address/attsction  line) 


3,  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 


(Street  address) 


I I  GPO  Deposit  Account 

I    f  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


L 


± 


E   'JZ 

Thamk  yott  for  four  order! 

(Credit  card  expiratioo  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  MaQ  lb:  New  Orders.  Superintendent  of  Documents. 'PO.  Box  371954.  Pittsburgh.  RA  15250-7954 


(Rm  12/91) 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


*6962 


Charge  your  order. 
^         It's  easy! 


V\ease  Tyi>e  or  Print  (Form  is  aligned  for  t>pewriter  use.)  To  tax  your  orders  and  inquiries -(202)  512-2250 

Prices  include  regidar  domestic  postage  and  handling  and  are  good  through   12/92.  After  this  date,  please  call  Order  and 
Information  Dc<ik  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty 

Stock  Number 

Title 

Price 
Each 

Total 
Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

FREE 

FREE 

Total  for  1 

*ublications 

(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City.  State.  ZIP  Code) 
(                 ) 

Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I 1  GPO  Deposit  Account         i    I    1    I    1    I    I    I  ~LJ 

I I  VISA  or  MasterCard  Account 


n 


n 


(Daytime  phone  including  area  code) 

MaO  order  to: 

New  Orders,  Saperinteodent  of  Documents 

KX  Boi  371954,  Pfttsborgh,  PA  15250-7954 


(Credit  card  expiration  date)        ^Twnt  you  for  your  order! 


(Signature) 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Aftnu*!  voRimca  conl«toing  id*  pvbtic  i 

and  •tatanMiita.  iwwa  confcmtcm.  M»d  other 

■•Wctcd  paper*  r«lMaa<l  t»y  iIm  WKila  Howaa. 

VohuMaa  for  iHa  (oltowinf  yaara  ara  avatlabia:  othar 
vohMwa  nol  kaied  ar«  oul  of  yrinl. 


George  Bush 

1989 

(Book  q 43&00 

^ooii  D) >MM 


^ookl)- 


^1.00 


(Boolin- 

1«S 

II> 

H- 


■4aai 


1990 
(Book  n). 

1991 
(Book  I)- 


..S37M 


1991 
(Bookn). 

1992 
(Book  I)- 


_J41J» 
»41.a9 

$C7ilO 


(Bookq. 

1M7 
(Book  FT). 

1988 
(Bookq. 


-133.88 


1992 
(Book  11). 


>l8i» 


S3S88 


439^18 


(Book  n)  — 


PtiblxKrd  by  t^c  OfTicc  of  Ike  Fadaral  Rea>»iar.  Naitonal 

Arc>.)»>F9  and  iipcords  Admsnt»iri«!ton 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(RtfK    1/94) 


$3&00 

441  as 

444.00 


ts 


